THE 
ENGLISH AND EMPIRE DIGES! 


WITH 


COMPLETE AND EXHAUSTIVE 


ANNOTATIONS. 


oro Hie oe 


CUMULATIVE SUPPLEMENT 


In this Volume the new English Cases reported up 
to Ast January, 1939, are included, and other new 


cases are included so far as the Volumes of Reports 
of the same were available in London on that date. 


ALL ENGLAND LAW REPORTS 


References to cases subsequent to January, 1936, are 
followed by a citation to the above series of Reports. 


Thus: 
Green v, Berliner, [1936] 1 ALLER. 199 


THE 


ENGLISH AND EMPIRE 
DIGEST 


WITH 


COMPLETE ANI EXHAUSTIVE 


ANNOTATIONS 


CUMULATIVE SUPPLEMENT 


BRINGING THE WORK UP TO 


1939 


BEING CUMULATIVE AND CONTAINING ALL THE MATVER OF THE 
PREVIOUS SUPPLEMENTS, AND, IN’ ADDITION, ALL THE NEW CASES 
AND ANNOTATIONS WHICH HAVE BEEN DECIDED IN THE INTERVAL 


VOLUMES 1-?? 


EDITED BY 


PHILIP F. SKOTTOWE, Esq., LU.B., 


OF THK MIDDLE TEMPLE, BARRISTER-AT-LAW. 


LONDON 
BUTTERWORTH & CO. (Pusnisumrs), Ltn. 


Bett Yarp, Tempnie Bar. 


SYDNEY: “ 

0 30. STRALIA), LTD. 
PRR rere BUTTERWORTH & CO, (AUSTR )s 
CALCUTTA : 
MADRAS; BUTTERWORTH & CO. (INDIA), LTD. 
BOMBAY ! 
TORONTO: “BUTTERWORTH & CO. (CANADA), LTD. 
WELLINGTON (N.Z.): BUTTERWORTH & CO. (AUSTRALIA), LTD. 
DURBAN : BUTTERWORTH & CO. (AFRICA), LTD. 


1939 


PRINTED IN GREAT BRITAIN 


PRINTED IN GREAT BRITAIN BY 
WILLIAM CLOWES AND SONS, LIMITED, 
LONDON AND BECCLES. 


Loditorial Board. 


COMMENCED UNDER THE DIRECTION OF 
the late 
THE RIGHT HONOURABLE THE 


EARL OF HALSBURY, 


LOKD HIGH CHANCELLOR OF GREAT BRITAIN, 1885-86, 1886-02, and £$5--1905 
A MEMBER OF THE JUDICIAL COMMITIFUE OF HIS MAJESTY’S 
MOST HONOURABLE PRIVY COUNCIL 


Editor th Chief: 
the l:-te 


Sir T. WILLES CHITTY, Barr., K.C., 


BENCHER OF THE INNER TEMPLE, 
LATE SENIOR MASTER OT THE SUPREME COURT AND KING’S REMEMBRANOER, 
MANAGING EDITOR OF “THE LAWS OF ENGLAND.” 


Editors: 
HARRY GEEN, Ksqa., 


OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW, 
RECORDER OF POOLE, 


AND 
R. K. HANDOO, Ese., M.A., 
OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW. 
Assisted by 


E. S. MOBERLY BELL, Esq., anp W. KERR CHALMERS, Esq., M.A.., 
BARRISTERS-AT-LAW. 


Colonial Hdvising Loditor: 
HENRY STEPHEN, Ksq., 


O¥ THE MIDDLE TEMPLE, BARRISTER-AT-LAW. 


Subs EBOItorial Stall: 


Joon Soursaytyt, Esq., B.A., R. Harrison, Esq., B.A., Rearnatp Dopp, Esq., 
Pritiep R. THomason, Esq., B.A., LL.B., L. C. Bexuu-Cox, Esq., B.A., A. C. 
GRAINGER, Esq., B.A., E. M. Hoy, Ese., W. J. Wiiiiams, Esq., B.A., A. 
Carreras, Esq., LL.B... HW. ALLEYN Paumer, Hsq., M.A., H. Parrisn, Esq., 
LL.B., K. HenprRy Warre, Esq., M. R. Evuinaer, Esq., A. P. ARNOLD, Esq., 
R. D. H. Osgorne, Esq., B.A., P. F. Sxorrowr, Esq., LL.B., E..R. E. OLsson, 
Esq., LL.B., Howreit Jones, Esq., B.A., R. H. Copr— Hoxiuanp, Esq., B.A., 
Barristers-at-Law; I. Gwynne Jones, Esq., B.A., Solicitor of the Supreme 
Court; and J. H. Fisner Evans, Esq., E. Stoprorp Horiuanp, Esq., and R. 
PowE.u, Esq., M.A., B.C.L. 


Associate Editors and Advisory Board. 


Scotland: 
Tht Ricut Hon. LORD SALVESEN, 


FORMERLY SENATOR OF THE COLLEGE OF JUSTICE, SCOTLAND. 


Jreland;: 
THE Rigut Hon. CHARLES A. O’CONNOR, 


LATELY A JUDGE OF THE SUPREME OOURT OF THE IRISH FREE STATE. 


Tye Ricgut Hon. Str DUNBAR PLUNKET BARTON, Barrt., 


LATELY A JUDGE OF THE CHANCERY DIVISION AND FORMERLY 
A JU.‘GE OF THE KING’S BENOH DIVISION AND OF THE 
HIGH COURT OF JUSTICE IN IRELAND, 


AND 
the late 
HENRY DANIEL CONNER, Esq., M.A., 


ONE OF HIS MAJESTY’S COUNSEL. 


Che Empire of Fndta: 
the late 


THe Riexut Hon. Str LAWRENCE JENKINS, K.C.LE., 


LATELY CHIEF JUSTICE OF BENGAL, 
A MEMBER OF THER JUDICIAL COMMITTEE OF HIS MAJESTY’S 
MOST HONOURABLE PRIVY COUNCIL. 


The Dominion of Canada: 
THE Ricut Hon. Str CHARLES FITZPATRICK, G.C.M.G., 


FORMERLY CHIEF JUSTICE OF THE SUPREME COURT OF CANADA, 
A MEMBER OF THE JUDICIAL COMMITTEE OF HIS MAJHSTY’S MOST HONOURABLE 
PRIVY COUNCIL, NOW LIEUTENANT-GOVERNOR OF THE PROVINCE OF QUEBEC, 


the late 
THE RicHT Hon. Sir LOUIS HENRY DAVIES, K.C.M.G., 


OCOHIEF JUSTICE OF THE SUPREME COURT OF CANADA, 
A MEMBER OF THE JUDICIAL COMMITTEE OF HIS MAJESTY’S 
MOST HONOURABLE PRIVY COUNCIL, 


the late 
EK. R. CAMERON, Esa., K.C., 


REGISTRAR OF THE SUPREME OCOURT OF CANADA. 


@be Provinces of Canada: 


Alberta. | 
Tae Hon. HORACE HARVEY, 
OHIEF JUSTICH OF THE SUPREME COURT OF ALBERTA. 
British Columbta. 
Tort Hon. JAMES A. MACDONALD, 


OHIEF JUSTIOB OF THE COURT OF APPHAL FOR BRITISH COLUMBIA. 


fPanttoba. 
the late 


THE Hon. THOMAS G. MATHERS, 


CHIEF JUSTICE OF THE COURT OF KING’S BENOH, MANITOBA. 


Wew Brunswick. 
THE Hon. OSWALD 8. CROCKET, 


4 JUDGE OF THE SUPREME COURT OF NEW BRUNSWIOK. 


Wova Scotta. 


THe Hon. BENJAMIN RUSSELL, 


A JUDGE OF THE SUPREME COURT OF NOVA SOOTIA. 


Ontarto. 


THE Hon. W. E. MIDDLETON, 


A JUDGE OF THE SUPREME COURT OF ONTARIO, 


Krince Edward Fsland. 
THe Hon. JCHN A. MATHIESON, 


CHIEF JUSTIOE OF THE SUPREMX SOURT OF PRINCE EDWARD ISLAND. 


Quebec. 


THE Hon. Sir FRANCOIS X. LEMIEUX, 


CHIEF JUSTICE OF THE SUPERIOR OOURT OF THB PROVINOEH OF QU EBEO. 


Saskatcbewan. 


Taz Hon. Sm FREDERICK W. G. HAULTAIN, 


CHIEP JUSTICE OF SASKATCHEWAN. 


The Commonwealtb of Australia: 
the late 
THe Riaut Hon. Str SAMUEL WALKER GRIFFITH, G.C.M.G., 


; CHIEF JUSTICE OF AUSTRALIA, 
A MEMBER OF THE JUDICIAL COMMITTR® OF HIS MAJESTY'S MOST HONOURABLE 
PRIVY OOUNOEL. 


Assisted by 
PROFESSOR Sir JOHN BEVERLEY PEDEN, K.C.M.G., 


R. CLIVE TEECE, Esa., 


BARRISTER-AT-LAW. 


The Dominion of Hew Zealand: 
Tur Ricut Hon. Sin ROBERT STOUT, K.C.M.G., 


FORMERLY OHIEF JUSTICE OF NEW ZEALAND, 
A MEMBER OF THE JUDIOIAL COMMITTEE OF HIS MAJESTY'S MOST HONOURABLE PRIVY OOUNCIL. 


Vbe Dominion of Hewfoundland: 
THE Hon. Sir WILLIAM H. HORWOOD, 


OHIEF JUSTICE OF NEWFOUNDLAND. 


. The Union of South Africa: 
THE Rigut Hon. Sr JAMES ROSE-INNES, K.C.M.G., 


OHIEF JUSTICE OF THE UNION OF SOUTH AFBRIOA, 
4 MEMBER OF THE JUDICIAL COMMITTEE OF HIS MAJESTY’S MOST HONOURABLE 
PRIVY OOUNOIL, 


Assisted by 


MURRAY BISSET, Esq., 


BARRISTER-AT-LAW. 


PUBLISHERS PREFACE. 
THE new series of law reports commenced in 1936, the All England Law Reports Annotated, 
continues to supply the profession with a number of valuable decisions not reported in any 
other series. These are digested in this Supplement of the “ English and Empire Digest ” 
and provide prevedents for various points not otherwise covered by authority. 

The Spanish civil war has given rise to a number of interesting cases, in the course of 
which consideration has been given to the meaning of “blockade” in a charterparty 
(Spanish Govt. v. North of England S.S. Co., Surppine, No. 4938a) ; to the right of seamen 
to decline a voyage exposing them to risk of capture (Robson v. Sykes, SHtppinc, No. 892a) ; 
and to the position arising in case of requisition by both de facto and de jure Governments 
(The Arantzazu Mendi, ApMiratty, Nw 141f). 

Cases arising out of claims for damages for loss of expectation of life continue to occupy 
the attention of the courts (see title NecLicENcE), particularly with reference to this over- 
lapping of damages occasioned by claims under the Law Reform (Miscellaneous Provisions) 
Act and the Fata] Accidents Act. 

The Matrimonial Causes Act, 1937 has resulted, as was to be expected, in a number of 
new decisions on questions relating to desertion and upon the new principal of divorce for 
insanity. The latter will be found collected at page 33 of the title Huspanp & WIFE. 


BUTTERWORTH & CO. (PUBLISHERS), Lrp. 
Brit YARD, 
TEMPLE Bar, 
LONDON. 
FEBRUARY, 1939. 


J.8. 


TABLE OF ABBREVIATIONS OF THE TITLES 
IN THE WORK. ; 





FULL ‘TITLE. 


Vol, I. 


ACTION 
ADMIRALTY . 
AGENCY 


Vol. Il. 


AGRICULTURE : ; 
ALIENS is : 
ANIMALS 

ARBITRATION 


Vol. III. 


AUCTION AND AUCTIONEERS . 
BAILMENT 

BANKERS AND BANKING 
BARRISTERS. ‘ 2 : 
BASTARDY . ; , ; 


Vols. 1V. & V. 
BANKRUPTCY AND INSOLVENCY 


Vol. VI. 


BILLS OF EXCHANGE, PRO- 
MISSORY Notes & NEGOTI- 
ABLE JNSTRUMENTS . 


Vol. VII. 


BILLS oF SALE 

BONDS. P ; ‘ ; 

BOUNDARIES, FENCES AND 
PARTY WALLS . : , 

BUILDING CONTRACTS, EN- 
GINEERS & ARCHITECTS 

BUILDING SOCIETIES 

BURIAL AND CREMATION 


Vol. VIII. 


CARRIERS ., 
CHARITIES 

CHOSES IN ACTION ‘ 
CLUBS ‘ ; ; 


Vols. IX. & X. 
CoMPANIES ; : 


Vol. XI. 


COMMONS AND RIGHTS oF 
COMMON . P 
COMPULSORY PURCHASE oF 
LAND AND COMPENSATION 
OONFLICT OF Laws ‘ 
CONSTITUTIONAL Law . 


ABBREVIA- 
TIONS. 


Action 


Adm. 
Agcy. 


Agric, 
Aliens 
Animals 
Arbn. 


Auct. 
Bailmt. 
Bank. 
Bart, 
Baatiy. 


Bkpcy. 


B. of Exch. 


B. of Sale 
Bonds . 


Bounds.& F. 
Bldg. Conts. 


Bldg. Soc. 
Burial 


Carr. 
Char. 
Chos. 
Clubs 


Coys. 


Comns. 


Comp. Pche. 


Confl. 
Const. L. 





BULL TITLE. 


eRe art I eS PR A 


Vol. XII. 
CONTRACT . ; ; : 


Vol. XIII. 
COPYHOLDS . 
CoPpYRIGAT AND License 
PROPERTY : : 
CORONERS 
CORPORATIONS 
Counry CouURTS . 


Vols. XIV. & XV. 


CRIMINAL LAW AND PRO- 
CEDURE ; : 


Vol. XVI. 


CONTEMPT OF CouRT, ATTACH- 

MENT AND COMMITTAL 
COURTS : 
CROWN PRACTICE. 


| Vol. XVII. 
CUSTOM AND USAGES 
DAMAGES 
DEEDS AND OTHER INSTRU- 
MENTS 
DEPENDENCIES " INCLUDING 


DOMINIONS, DEPENDENCIES, 
OOLONIES AND BritisH Pos- 
_ SESSIONS . ‘ ; 


Vol. XVIII. 
DESCENT AND DISTRIBUTION 
DISCOVERY, INSPECTION AND 
INTERROGATORIES : 
DISTRESS . : F ; 


Vol. XIX. 
¢ EASEMENTS 
PRENDRE 
ECCLESIASTICAL LAw 
EDUCATION . ; ; 


Vol. XX. 
KLECTIONS . 
ELECTRIC 

POWER ; ; 
EQUITY , ; ; : 


Vol. XXI. 
ESTATE AND OTHER DEATH 
DUTIES . : ; , 


AND PROFITS A 


LIGHTING AND 


ESTOPPEL . ; . iA 


EXHCUTION . 


| ABBREVIA- 


TIONS. 


Contr. 


Cohlds 
Coprt. 
Crnrs. 


Corpns. 
Cty. Ots. 


Crim. 


Cntmpt. 
Courts 
Cr. Pract. 


Custom 
Damgs. 


Deeds 


Dep. 


Desct. 


Discy. 
Distr. 


Easmt. 
Eccl. 
Educ. 


Elect. 


Electric 
Kqy. 


B.D. 
Batpl. 
Exon. 


TABLE OF ABBREVIATIONS OF THE TITLES IN THE WORK—Continued. 





Vol. XXII. 
EVIDENCE . 3 j 


Vols. XXIII. & XXIV. 


EXECUTORS AND ADMINISTRA- 
TORS 


OFFENDERS = 
FACTORIES AND SHOPS» 
FamMiILy ARRANGEMENTS 
FERRIES P 5 : 


Vol. XXV. 


FISHERIES . : 
Foop AND Druas 
FRAUDULENT AND VoOIDABLE 


CONVEYANCES . 
FRIENDLY SOCIETIES 
GAME. ; ‘ ‘“ 
GAMING AND WAGERING 
Gas e e e e e 
GirTs . E : ‘ ‘ 
Vol. XXVI. 

GUARANTER AND INDEMNITY. 
HIGHWAYS, STREETS, AND 
BRIDGES . i is 

Vol. XXVII. 


HUSBAND AND WIFE . : 


Vol. XXVITI. 


INCOME Tax 
INDUSTRIAL, PROVIDENT, AND 

SIMILAR SOCIETIES . 
INFANTS AND CHILDREN 
INJUNCTION ee 


Vol. XXIX. 


INNS AND INNKEEPERS 
INSURANCE . 
INTERPLEADER 


Vols. XXX. & XXXI. 


INTOXICATING LIQUORS 
JUDGMENTS AND ORDERS 
JURIES P 
LAND IMPROVEMENT 
LAND TAX . 

LANDLORD AND TENANT 


Vol. XXXII. 


LIBEL AND SLANDER 

LIEN , 

LIMITATION OF ACTIONS F 

LITERARY AND SCIENTIFIC 
INSTITUTIONS . ‘ ‘ 

Loan SocIETIES . ; ‘ 


Vol. XXXII. 


LocAL GOVERNMENT. 
LUNATICS AND PERSONS OF 
UNSOUND MIND : ‘ 


MAGISTRATES ‘ 
MALICIOUS PROSECUTION AND 
PROCEDURE : ;: 


: 


| 


| 











MARERTS AND Fares P . 


ABBREVIA- 
TIONS. 


a 


Evid. 


| Exors. 
EXTRADITION AND Fuernve | 


Extrdn. 
Fact. 

Fam. Arr. | 
Ferries 


Fish. 
Food 


Fraud. Conv. 


Fr. Sac. 
Game 


Gaming 


Gas 
Gifte 


Guar. 


Hghys. 


H. & W, 


Inc. T. 


. | Ind. Soc. 
. | Infts. 


Injon. 


Inns 


.  Insce. 
. | Intpr. 


Intox. 
Jdgmts. 
Juries 


. Land Imp. 
| Land Tax 


L. & T. 


Libel 
Lien 
Limit. of A. 


Lit. Inst. 
Loan Soc. 
LL Ga. 


| Lunat. 
| Mags. 


FULL TITLE. 


Vol. XXXIV. 


MASTER AND SERVANT 
MAYOR’S AND CITY OF Lon- 
DON COURT ‘ 
MEDICINE AND PHARMACY : 
METROPOLIS : . 
MINES, MINERALS AND 
QUARRIES : ‘ 


Vol. XXXV. 


MISREPRESENTATION AND 
FRAUD. . oe 

MISTAKH ; 

MoNEY AND MoneEyY- LENDING 

MORTGAGE . : - ‘ 


NaME AND ARMS : coll 


Vol. XXXVI. 


NEGLIGENCE : F 

“NOTARIES . 2 ; 

NUISANCE ; . ‘ 

OPEN SPACES AND RECREA- 
TION GROUNDS. ‘ 

PARLIAMENT 

PARTITION . 

PARTNERSHIP g 

PATENTS AND INVENTIONS 


Vol. XXXVII. 


PAWNS AND PLEDGES . ; 
PEERAGES AND DIGNITIES* 
PERPETUITIES ; ‘ ; 
PERSONAL seers F , 
POLICE : , ; 
Poor Law . ‘ ‘ 
Post OFFICE - ‘ : 
POWERS 4 ; 
PRESS AND PRINTING 
PRISONS : 

PRIZE LAW AND Af URISDICTION 


Vol. XXXVIII. 


PuBtic AUTHORITIES, BODIES 
AND OFFICERS . 

PuBLIC HEALTH AND Locat 
ADMINISTRATION ‘ 

RAILWAYS AND CANALS ‘ 

RATES AND RATING ‘ 


REAL PROPERTY AND CHAT- 
TELS REAL ‘ : ‘ 
Vol. XXXIX. 
RECEIVERS . ; * - 
REGISTRATION OF £SIRTHS, 


MARRIAGES, AND DEATHS . 
RENTCHARGES AND ANNUITIES 
REVENUE. ‘; ‘ 
ROYAL FORCES . . é 
SALE oF Goops . 7 ; 


Vol. XL. 


SALE oF LAND. 
Sabted AND COUNTERCLAIM 
ETTLEMENTS : ‘ ‘: 


Vol. XLI. 


SEWERS AND DRAINS . ‘ 
SHERIFFS AND BaArLirrs : 
SHIPPING AND NAVIGATION . 


ABBREVIA- 
TIONS. 





Mast. & S. 
ny: Ct. 
Metrop. 


Mines 


Pub. Auth. 
Pub. Hith. 
Rys. 
Rates 
Real Prop 


Recrs. 


Regn. 
Rntchge 
Revenue 


Eas, 


S. Land 
Set-off 
Sttlmts. 


Sewers 


: Shrfts. 


Ship. 


TABLE OF ABBREVIATIONS OF THE TITLES IN THE WORK—Continued. 





ABBREVIA- ABBREVIA- 
FULL TITLE. TONG. FULL TITLE. TIONS: 
Vol. XLII. Vol. XLIII.—Continued. 

SmMatL Howupines, SMALL TRADE MARKS, TRADE NAMES, 
DWELLINGS, AND ALLOT- AND DESIGNS . Trade Mks. 
MENTS .. ; . | Sm. Hidgs. | TrRaMWwAys AND LIGHT “Rai- 

SOLICITORS . . | Solrs. WAYS : : . | Tram. 

SPECIFIC PERFORMANCE . . | Sp. Pfce. TRESPASS. . | Tresp. 

STATUTES . . | Stats. TROVER AND DETINUE . . | Trov. 

STOCK EXCHANGE Stk. Ex. TRUSTS AND TRUSTEES . | Trusts 

STREET AND AERIAL ‘TRAF- VALUERS AND APPRAISERS , | Virs. 

FIO . Str. Traf. {| Water SUPPLY . : . | Wtr. Sply. 


TELEGRAPHS AND TELEPHONES Tele. 
THEATRES AND OTHER PLACES 





OF ENTERTAINMENT . . | Theatres | Vol. XLIV. 
TIME . . ; . ° aoe WATERS AND WATERCOURSES | Waters 
TorT . ae | WEIGHTS AND MEasuRES. | Wghts. 
. | WILLS : ‘ ; 
Vol. XLII. WORK AND LABOUR . . | Work 
TRADE AND TRADE UNIONS. | Trade 
PLEADING, 


PRACTICE AND NEW PROCEDURE. 


| ABBREVIA- 





FULL TITLE. es 
PLEADING . . . : Plag. 


PRACTICE AND NEw PrRo- 
CEDURE . ea F . | Pract. 


REPORTS INCLUDED IN THIS WORK AND THEIR 


A. ©. (preceded by date) 


A. Jur. Rep. 
A. 


e eee eeet 


Ad & El... 


Adam 
Add. 
KB... 
c. & N. oad 


Alc. Reg. Cas, 
Aleyn ... 


Amb. 
And. 


Andr. ... sei 
Anst. - is 
App. Cas. 

App. Ct. Rep. ... 
App. D. ... ss 
Architects’ L. R. 
Argus L. R. 
Arkley_ ... 

Arm. M. & O. 
Arn. ss 
Arn. & ue 

Ashb. vee 

mas M. L, C. 

At Ld eet 

Ay). Pan. 

Ayl. Par. 

B, eee 

B. & Ad. 

B. & Ald. 


B.&C. ... 


ate) 


ors 


by Ge 


gi ae ae 


bo bb po 


bo bd be ed oo to 
Ft lalalals 
=P 
QO: 
eae 


e 


+e 
Qs 
& 


EF 


All KE. R. (preceded by 
date) 
Alta. L. R. beak 


B. & C. R. (preceded by 


ABBREVIATIONS 


Inger 


Law Reports, Appeal ve rou of pone since 1890 (e. 9 
[1891] A. C. ) 
Australian Jurist Repor ts.. a es ase Bis 25 
Australian Law Journal eon eee - ooo een een eee 
Australian Law Times fey oak ae 
Ontario Appeal Reports, 27 vols., “187 6—1900 . Se 
Acton’s Reports, Prize Causes, 2 vols., 1809—1841 ... 
Adolphus and Ellis’s Reports, King’ s Bench and Queen’s Bench, 
12 vols., 18384—1842 __.., 
Adam’s J usticiary Reports (Scotland), 1893—(current) 
Addams’ Ecclesiastic ad Reports. 3 vols., ere aa 
ran High Court... o 
a High Court, Full Bench 
na sr and. Napier's Reports, King's Bench (Ireland), a vol., 
1818—183 is 
Alcock’s eee Cases (Ireland), ‘1 vol., "1832—1841 . 4g 
Aleyn’s Reports, King’s Bench, fol., 1 vol., 1040-1049 
New Brunswick Reports (Allen) . 2 sel 
All England Law Reports, 1936—(current) we nee sak 


Alberta Law Reports 

Ambler’s Reports, Chancery, ‘1 vol., '1716—1783 rf 
Serna Reports, Common Pleas, fol., 2 parts in one vol., 
Andrews’ Ree 01-48, Kin ’s Bench, ‘fol., 1 vol., 1737—1740 
Anstruther’s Reports, Exchequer, 3 vols., 1792-—1797 me 
nae ae Appeal Cases, House ec Lords, 1 15 sles 1875— 


Appeal Court Reports - 

South African Law Reports, ' Appellate Division 

Architects’ Law Reports, 4 vols., 1904—1909 ... 

Argus Law Reports 

Arkley’s Justiciary Reports (Scotland), 1 ‘vol., 1846—1848 

Armstrong, Macartney, and Ogle’s Civil ang Criminal pepons 
(Ireland), 1840—1842 ... 

Arnold’s oe Common Pleas, 2 vols., - '1838—1839 

Arnold and Hodges’ Reports, Queen’s Bench, | vol., 1840— 1841 

Ashburner’s Principles of Equity, 1902 . 

Aspinall’ s Maritime Law Cases, 187 0—(current) | 

Atkyns’ Reports, Chancery, 3 vols., 1736—1754 

Ayliffe’s New Pandect of Roman Civil Law 

Ayliffe’s Parergon Juris Canonici Anglicani 


Barber’s Gold Law 
rt and Adolphus’ Reports, King’ 8 ; Bench, 5 vols., 1830— 


era and Alderson’s Reports, King’s Bench, 6 vols., 1817— 
gelatin and Cresswell’ Reporte, King’ ‘ Bench, 10 vols., 1822 


Reports of Bankruptc and Companies eee up Cases, 1918 
) 


—-(current) (e.g., [1918 —19] B. & 
Best and Smith’s Reports, Ppa 8 Bench 10 vols., 1861—1870 


... British Columbia Reports .. ae, ag 


Bose’s Digest Zine 

Bengal Law Reports 

Bengal Law Reports, Appeal Cases 

Bengal Law Reports, Privy Council 

Bengal Law Reports, Supp. Vol. . 

Butterworths’ Rating Appeals, 4 vols. js 1918—1931 sk 
Butterworths’ Workmen’s Compensation Cases, 1907—(current) 
Bacon’s Abridgment 

Bail Court Cages (Lowndes and Maxwell), 1 vol., 1852 —1854 


Eng. 


XVl REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Baild. ... 
Ball & B. 


Bankr. & Ins. R. 
Bar. & Arn. — 
Bar. & Aust. 
Barn. Ch. 

Barn. K. B. 
Barnes 


Batt. 
seat. 
Beav. 
Beav. & Wal. 


Beaw. 


Bell, O. OC. an, 
Bell, Ct. of Sess. 


Bell, Ct. of Sess. fol. 


Bell, Dict. Dec. 


Bell, Sc. A 
Bellewe ile 
Belt’s Pup: 
Ben. 

Benl. 


Ber. 

Bing. er 

Bing. N. C. 

Biss. & Sm. < 
Bitt. Prac. Cas. 


Bitt. Rep. in Ch. 


Bl. Com. 
Bl. D. & Osb. 


Bli. 
Bli. N. Ss. 


Bluett 
Bom. ext 
Bom. A. C. 
Bom. Cr. Ca. 
Bom. O. C. 
Bos. & P. 


Bos. & P. N. R. 
Bott. ie 
Bourke ... 

Br. & Col. Pr. Cas. 
Bract. ... 

Bro. Abr. 

Bro. C. C. rae 
Bro. Ecc. Rep. ... 
' Bro. N. O. ie 
Bro. Parl. Cas. ... 
Bro. Supp. to Mor. 
Bro. Synop. nie 
Brod. & Bing. 
Brod. & F. ies 


Broun .. 
Brown. & Lush. 


Brownl. ae 


Bruce «a... ase 


Baildon’s Select Cases in Chancery (Selden Society, Vol. X.) 
Ball and Beatty’s Reports, Chancery (Ireland), 2 vols., 1807— 
1814 Sas nee 
Bankruptcy and Insolvency Reports, 2 vols., 1853—1855 
Barron and Arnold’s Election Cases, 1 vol., 1843—1846 ate 
Barron and Austin’s Election Cases, 1 vol., 1842 aay 
Barnardiston’s Reports, Chanccry, fol., 1 vol., 1740—1741 ... 
Barnardiston’s Reports, King’s Bench, "fol., 2 vols., 1726—1734 
Barnes’ Notes of Cases of Practice, Common Pleas, 1 vol., 1732 
—1760 
Batty’s Reports, King’ s Bench (Ireland), 1 vol., “1825—1826 
Beatty’s Neports, Chancery (Ireland), 1 vol., 1813—1830 
Beavan’s Reports, Rolls Court, 36 vols., 1838—1866 .., 
ae and Walford’s Railway Parliamentary Laie) 1 vol., 
1846 es ae 
Beawes’s Lex Mercatoria Bas ge 4 
T. Bell’s Crown Cases Reserved, 1 ‘vol., 1858—1860 
R. and 8 Decisions, Court of Session (Scotland), 1 vol., '1790— 
1792 
R. Bell’ - Decisions, Court of ‘Session (Scotland), fol., 1 vol., 1794 
—179 Pe 
S. 8. Bell’s Dictionary of Decisions, Court of Session (Scotland), 
2 vols., 1808—1833 
S. 9. Bell’s Scotch Appeals, House of Lords, 7 vols., 1842—1850 
Bellewe’s Cases temp. Richard II., King’s Bench, 1 vol. 
Belt’s Supplement to Vesey Sen., ‘Chancery, 1 vol., 1746—1756 
Benloe’s Reports, Common Pleas, fol., 1 vol., 13571579 ae 
Benloe’s (or Bendloe’s) Neports, King’s 8 Bench, es 1 vol., 
1440-—1627 ss ee 
New Brunswick Reports (Berton) | 
Bingham’s Reports, Common Pleas, 10 vols., 18221834 
Bingham’s New Cases, Common Pleas, 6 vols., 1834—-1840 
Biss:t and Smith’s Digest 


Bittleston’s Practice Cases in Chambers ‘under the J udicature 


Acts, 1873 and 1875, 1 vol., 1875 —1876 : 

Bittleston’s Reports in Chambers es Bench Division) 
1 vol., 1883—1884 es 

Blackstone’ s Commentaries 

Blackham, Dundas, and Osborne’ 8 Reports, Practice and Ni isi 
Prius (Ireland), 1 vol., 1846—1848 __... ss 

Bligh’s Reports, House of Lords, 4 vols., 1819—1821 . 

a s Reports, House of cider New Series, 1 11 vols., ys '1827— 
1837 ie “ 

Bluett’s Isle of Man Cases : 

Bombay High Court Reports : 

Bombay Reports, Appellate J urisdiction 

Bombay Reports, Crown Cases... 

Bombay Reports, Original Civil J urisdiction ... 

ee ues and Puller’s Reports, Common Pleas, 3 vols., 1796-— 
1 

Bosanquet and Puller’ s New Reports, Common Pleas, 2 vols., - 
1804—1807 

Bott’s Laws Relating to the Poor, 2 vols. 6th ed., 1827 

Bourke’s Reports .. 

British and Colonial Prize Cases, 8 ‘vols., “1914—1919 . 

Bracton De Legibus et Consuetudinibus. Anglise 

Sir R. Brooke’s Abridgement 


_ W. Brown’s Chancery Reports, 4 vols., 1778—1794 


W. G. Brooke’s Ecclesiastical Reports, Privy coun 1 vol. 
1850—1872 a 

Sir R. Brooke’s New Cases, 1 vol., “1515—1558 

J. Brown’s Cases in Parliament, g vols., 1702—-1800 

M. P. Brown’s Supplement to Morison’s Dictionary of Decisions, 
Court of Session (Scotland), 5 vols. ... 

M. P. Brown’s Synopsis of ieee Court of Session (Scot- 
land), 4 vols., 1532—1827 

Broderip and Bingham’s Reports, “Common Pleas, 3 vols., 1819 
—1822.... 

Broderick and Fremantle’s Ecclesiastical Reporta, Privy 
Council, 1 vol., 1705—1864 sibs ss 

Broun’s J usticiary Reports (Scotland), 2 vols., 1842—1845 wd 

erie g and Lushington’s BapOrss Admiralty, 1 vol., 1863—- 


Brownlow and Goldesborough’s | Reports, Common Pleas, 9 
parts, 1569—1624 re 
Bruce’s Decisions, Court of Session (Scotland), 1714—1715... 


Eng. 
Scot. 
Scot. 


Scot. 
Scot. 
Eing. 
ing. 
Eng. 


Eng. 
Can. 
Eng. 
Eng. 
S. Af. 


Eng. 


Eng. 
Iing. 


Tr. 
Eng. 


Eng. 


. ot M. 


Ind. 
Ind. 
Ind. 
Ind. 
Eng. 
Eng. 
Ind. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Scot. 
Scot. 
Eng. 


_mong. 
Scot. 


REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Buch. see eee eee 
Buch. A. C. 
Buchan. ... Sue 


Buck ae ee oe 


Bull. N. P. sei 
Bulst 


Bunb. eee eee 
Burr. _— — 
Burr. S. C. a 
Burrell ... she 


: O24: ¢ 
nD 


2 


Sot eAReE aaa 
BOR RRO 


. Occ. N. > 


aaaggaqaaaaa: 


eco. 


late] A. C. 


© 299 


at ® 


Cab. & El. 
Cald. alee Cas. 
Calth. es 


Cam. Cas. 

Cam. Prac. 
Camp. .«. eee 
Can. Cc. C. re 
Can. Com. Cas. ... 
Can. Crim. Cas. ... 
Can. Gaz. 

Can. Ry. Cas. 
Car. & Kir. 

Car. & M. 


Car. C. L. sais ide 

Card... Doc. Ann. Se 

Carl. - ae see 

Carp. Pat. ‘Cas. ... oe 

Cart. “se ‘ie 

Cart. = eae oe 
Carth. ... ner ees 
Cary aie me ‘ 
Cas. in Ch. ve 

Cas. Pract. K. B: 

Cas. Sett. ne 

Cas. temp. Finch eae 
Cas. temp. King sa 
Cas. temp. Talb. eas 
Cass. Dig. we 
Ch. (preceded by date) 
h. App. 

Ch. Cas, in Ch. 
Ch. Ch. ... 

Ch. D. 

Ch. Rob. 

Char. Cham. Cas. ea 

Char. Pr. Cag. ... ce 


Pp. eas eee eos 


Buchanan’s Reports of the Supreme Court of ue capes of ere 
Hope, 1868—1879 : 

Buchanan’s Reports of Appeal Court (Cape) 

Buchanan’s Reports, Court of Séssion and J usticiary (Sooi- 
land), 1806—1813 6 

Buck’s Cases in Bankruptcy, 1 vol., 1816—1820 

Buller’s Nisi Prius (published, London, 1742) - ses 

ay eas 8 Reports, King’s Bench, fol., 3 parts in 1 vol., 1610— 


Bunbury’ 8 Reports, Exchequer, fol., 1 vol., 1713—1741 aaa 
Burrow’s Reports, King’s Bench, 5 vols., 1756—1772 . sie 
Burrow’s Settlement Cases, King’ 8 Bench, 1 vol., 1733—1776 

Burrell’s Reports, Admiralty, ed. by Marsden, 1 vol., 1648—1840 


Court of Appeal Reports, 3 vols., 1867—1877 ... 

Carrington and Payne’s Reports, Nisi Prius, 9 vols., 1823—1841 

Common Bench Reports, 18 vols., 1845—1856 - 

Common Bench Reports, New Sories, 20 vols., 1856—1865 

Canadian Bankruptcy Reports Annotated, 1920—(current) 

Canadian Criminal Cases, Annotated, 1898—(current) 

Central Criminal Court Cases eens MORON? Ise ee 

Common Law Chambers ; ‘ 

Cape Law Journal ... dae 

Canada Law Journal, New Series, '1865—(current) si 

Canada Law J ournal, Old Series, 10 vols., pooee ones 

Common Law Reports, 3 vols., 1858—1855 cai Pr 

Commonwealth Law Reports bale 

Calcutta Law Reporter 

Canadian Law Times 

Canadian Law Times, Occasional Notes . 

Upper Canada Common Pleas 

Law Reports, Common Pleas Division, 5 vols., 1875—1880 

Cape Provincial Division Reports 

Canadian Reports, Ap en Cases ... 

Cape Times Reports o me ee Court of the Cape ot Good 

ope 

Calcutta Weekly Notes... 

Cababé and he s Reports, Queen’ 8 Bench Division, ‘1 vol. 
1882—1885 sve 

Caldecott’s Magistrates’ Cases, 1 vol., 1776—-1785 

arte s City of London Cases, King’ 8 hone 1 vol 1609— 


Cameron’s Supreme Court Cases ... 

Cameron’s Supreme Court Practice 

Campbell’s Reports, Nisi Prius, 4 vols., 1807—1816 

Canadian Criminal Cases, Annotated, 1498 — —(current) 

Commercial Law Reports of Canada, 4 vols., 1901—1905 

Canadian Criminal Cases, Annotated, 1898-——~—(current) ins 

Canadian Gazette ... suid aie ae si ses soe 

Canadian Railway Cases .. 

Carrington and Kirwan’s cee Nisi Prius, 3 vols., 1843—1853 

one and Marshman’s Reports, Nisi ee 1 MOlss ee 
184 ait ee 

Carrington’s ‘Treatise on Criminal Law ... 

Cardwell’s Documentary Annals of ae Reformed Church ot 
England, 2 vols., 1546—1716 ... vs 

New Brunswick Reports (Carleton) ‘ies se sue 

Carpmael’s Patent Cases, 2 vols., 1602—1842 ; 

Carter’s Reports, Common Pleas, fol., 1 vol., 1664—1678 

Cases on British North America Act (Cartwrig ht) 

Carthew’s Reports, King’s Bench, fol., 1 vol., 1687—1700 

Cary’s Reports, Chancery, 1 vol. .. ue 

Cases in Chancery, fol.; arts, 1660—1697 sia 

Cases of Practice, King’s ench, 1 vol., 1655—1775 _.... kas 

Cases of Settlements and Removals, l vol., 1685—1727 vs 

Cases temp. Finch, Chancery, fol., 1 vo}., 1673—1680 oa 

Select Cases temp. King, Chancery, fol., 1 vol., 1724—1733 _... 

Cases in Equity emi: Talbot, fol., 1 vol., 1730—1787 sue 

Cassells’ Digest aes 

Law Reports, Chancery Division, sinee 1890 (e I [1891] 1 Ch. 

Law Reports, Chancery Appeals, 10 vols., 1865—1875 ee 

Choyce Cases in Chancery, 1557—1606 ... wes “a bes 

Upper Canada Chancery Chambers Reports _... ; 

Law Reports, Ohancery Division, 45 vols., 187 5—1890 

Christopher Robinson’s Reports, Admiralty, 6 volz., 17081808 

Charley’s Chamber Cases, vols., 1875—1876 ... Sas 

Charley’s New Practice Reports, ‘3 vols., 1875—1876 . owe 

New Brunswick Reporta ( ipman) wee sas tee ase 


Can. 


Can. 


‘Ind. 


Eng. 
Eng. 


Eng. 
Can. 
Can. 


Can. 


Can. 
Can. 


Can. 


Xvili REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Chit. sue 
Cl. & Fin. 


Cl. & Sc. Dr. Cas. 
Clay. arr ? 


Clif. & Rick. 

Clif. & a 
Co. A 

Co. nt 

Co. Inst. 

Co. L. J. 

Co. Litt. 

Co. Rep. ; 
Coch. ae 
Cockb. & Rowe 


Coll. 

Coll. J urid. 
Colles 
Colt. 

Con. 


Com. Cas. 
Com. Dig. 
Comb. _... 
Con. & Law. 


Cooke & Al. 


Cooke, Pr. Cas. .. 
Cooke, Pr. Reg. 


Coop. G. 
Coop. Pr. Cas. ... 
Coop. temp. Brough. 


‘Coop. temp. Cott. 
Cor. 

Corb. & D. 
Correspondances “Jud. 
Couper 


Cout. 
Cout. Dig. 


Cr. & J. cous 


Cripps’ Church Cas. 
Cro. Car. 


Cro. Eliz. 

Cro. Jac. 

Cru. Dig. eos 
Curt. 


D. eee eee 


D.C. A 
D.L.R 


Chitty’s Practice Reports, King’s Bench, 2 vols., 1770—1822.. 

Clark and Finnelly’s Reports, ae of Lords, 12 voles a 1831— 
1846 ae ee — 

Clark and Scully’ 8 Drainage Cases 

Clayton’s Reports and Pleas of Assizes at Yorke, 1 vol., "1631— 
1650 


Clifford and Rickards’ Locus Standi Reports, 3 vols., 1878—1884 
Clifford and Stephens’ Locus Standi Reports, 2 vols., Entre 2 
Cook’s Lower Canada erica aa Court Cases... ove 
Coke’s Entries er ‘es 
Coke’s Institutes... ae vec ss aT 
Colonial Law Journal iad oe le ‘ae 
Coke on Littleton (1 Inst.) es ies 
Coke’s Reports, 13 parts, 1572— 1616 
Nova Scotia Reports (Cochran) ... Sea 
Cockburn and Rowe’s Election Cases, 1 vol., 1833 
Collyer’s Reports, Chancery, 2 oe - 1844—1846 
Collectanea Juridica, 2 vols. - Poe aH 
Colles’ Cases in Parliament, 1 vol., ‘1697-1713 sas see 
Coltman’s Registration Cases, ] vol., 1879—1885 
Comyns’ Reports, King’s Bench, Common Pleas, ns Ex- 
chequer, fol., 2 vols., 1695-—1740 Sate Ses see 
Commercial Cases, 1895-——(current) xe 
Comyns’ Digest Aas eae ae “ay 
Comberbach’s Reports, King’s Bench, fol., 1 vol., 1685—1698 
Connor and Lawson’s Reports, Chancery (Ireland), 2 very - 
1841—1843 Be. <a Beate evi se eee i 


eee eee 


Congdon’s Digest... 
Const’s edition of Bott's Poor Laws, 3 8 vols. - 1807 
Cooke and Alcock’s Reports, King’s Bench (Ireland), 1 vol., 
1838-—1834. val 
Cooke’s Practice Reports, Common Pleas, 1 vol., "1706—1 747 
ees 5 3 Practical Register of the Common Pleas, 1 vol., 1702— 
at eee oon 
G. area 8 Repo orts, ‘Chancery, 1 vol., 1792—1815 ... sie 
©. P. Cooper’s eports, Chancery Practico, 1 vol., 1837—1838 
C. P. Pe a 8 Cases temp. Brougham, Chancery, 1 vol., 1833— 
C. P. Cooper’s Gad temp. Cottenham, Chancery, 2 vole. is 1846— 
1848 (and miscellaneous earlier cases) “a or 
Coryton’s Reports ... 
Corbett and Daniell’s Election Cases, 1 vol., 1819 
Correspondances Judiciaires ine 
Couper’s Justiciary Reports (Scotland), & 5 vols., 1 ises—ises oe 
Coutlees’ Unreported Cases ‘a er 
Joutlees’ Digest... 
Cowper’s Reports, King’s Bench, 2 vols., ‘17 74—1778 . 
Cox and Atkinson’s Registration Appeal Cases, 1 vol. 18431840 
EK. W. Cox’s Criminal Law Cases, 1843—(current) ae 
S. C. Cox’s Equity Cases, 2 vols., 1745—1797 ... 
Cox, Macrae, and Hertslet’s County Courts Cases and ‘Appeals, 
1 vol., 1846—1852 wai 
Crompton and Jervis’s Reports, Exchequer, 2 vols., 1830—1832 
Crompton and Mecson’s Reports, Exchequer, 2 vols., 1832—1834 
Craig and Phillips’ Reports, Chancery, 1 vol., 1840—1841 
Cohen’s Criminal Appeal Reports, 1908—(current) se 
ee age and Roscoe’s Reports, Exchequer, 2 vols., “3 
Setar 5 


. Crawford and Dix’s Circuit Cases (Ireland), 3 vols., 1838—1846 


Crawford and Dix’s Abridged Cases (Ireland), 1 vol., 1837 ae 

Cresswell’s Insolvency Cases, 1 vol., 1827—1829 ee 

Cripps’ Church and Clergy Cases, 2. arts, 1847—1850.. es 

Croke’s Reports temp. Charles I., ing’s Bench and Common 
Pleas, 1 vol., 1625—1641 - 

Croke’s Reports temp. Elizabeth, King’s “Bench and Common 
Pleas, 1 vol., 1582—1603 

Croke’s Reports temp. James I., ‘King’ s Bench and Common 
‘Pleas, 1 vol., 1603—1625 ves 

Cruise’s Digest of the Law of Real Property, 7 vo ols. 

Cunningham’s Reports, King’s Bench, fol., 1 vol., 17 341735 

Curteis’ Ecclesiastical Reports, 3 vols., 1834—1844 ... ; 


sae - Reports of the par a he ae aaa African 
epublic ... 

Dorien’ s Queen’s Bench Reports . 6 is 

Dominion Law Reports _... ove es 


Eng ° 
Eng. 
Can 


Eng. 
Eng. 
Eng. 
Can. 
Bng. 
Hng. 


Eng. 

Eng. 
Can. 
Eng. 
Eng. 
Eng. 


Eng. 
Eng. 
Eng. 
Eng. 
Eng. 


Ir. 
Can. 
Eng. 


Ir. 
Eng. 


Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Ind. 
Eng. 
Scot. 
Can. 
oe 
ng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 


S. Af. 


REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Dal. eee 
Dalr. eee 
Dan. ee 


Dan. & Li. 
Dav. & Mer. 


Dav. Ir. ... 
Dav. Pat. Cas. ... 


Day ‘i 

Dea. & Sw. P 
Deas. “as jae 
Deac. & Ch. iG 
Dears. & B. en 
Dears. C. C. gee 
Deas & And. ..: 
DeG.  .. Sas 
De G. & J. 

De G. & Sm. 

De GF. & J. 


De G. J. & Sm. 
De G.M. & G. ... 


Delane 
Den. 
Dick. 
Dirl. 


Dods. ... 
Donnelly es 
Doug. El. Cas. ... 
Doug. K. B. 

Dow aa 

Dow & Cl. 

Dow. & L. 

Dow. & Ry. K. B. 


Dow. & Ry. M. C. 
Dow. & Ry. N. P. 
Dowl. __... 
Dowl. N.S. 
Dr. & Wal. 


Dr. & War. 


Dra. 

Drew. _... 

Drew. & Sm. 
Drinkwater . 
Drury temp. Nap. 


Drury temp. Sug. 


Dugd. Orig. 
Dunl. (Ct. ot Sess. ) 


Dunning 
Durie 


4 
g 


Rie el Wp 
Dt Br or: 


ie} 


S y 


Eng. Rep. ) 


BRE Bi Bip 
Promos pe we 


Pe 


aoe eee 


Dalison’s Reports, Common Pleas, fol., 1 vol., 1546—1574 __... 
Dalrymple’s Decisions, Court of Session (Scotland), fol., 1 vol., 
1698-——1720 woe a chee ees ade i os 
Daniell’s eae , Exchequer in Equity, 1 vol., 1817—1823 ... 
Danson and oyd's Mercantile Cases, 1 vol., 1828—1829 ___.... 
aria and Merivale’s Reports, Queen’s Bench, 1 vol., 1843— 
1844 
Davys’ (or Davis’ or Davy’ 8) Reports (Ireland), 1 vol., » 1604— 
1611 Sea 
Davies’ Patent Cases, 1 vol., 1785—1816 me in 
Day’s Election Cases, 1 vol., 1892—1893 


Deane and Swabey’s Ecclesiastical Reports, 1 vol., 1855—1857 . 


Deacon’s Reports, Bankruptcy, 4 vols., 1884—1840... 
Deacon and Chitty’s Reports, Bankruptcy, 4 vols., 1832—1835 
Dearsly and Bell’s Crown Cases Reserved, 1 vol., 1856-—1858 
Dearsly’s Crown Cases Reserved, 1 vol., 1852—1856 . 
Deas and Andersan’s Decisions (Scotland), 5 vols., 1829—1832 
De Gex’s Reports, Bankruptcy, 2 vols., 1844—1848 ... soe 
De Gex and Jones’s Reports, Chancery, 4 vols., 1857-1859 . 
De Gex and Smale’s Reports, Chancery, 5 vols., 1846—1852 . 
De Fisher and Joncs’s Reports, Chancery, 4 vols., 1859— 
18 
De Gex, J ones, and. ‘Smith’ 8 : Reporte, Chancery, ‘4 vols., "1862— 
1865 
De Gex, Macnaghten ‘and Gordon’s Reports, Chancery, 8 vols., is 
1851—1857 . 
Delane’s Decisions, Revision Courts, 1 vol., 1882-—-1835 
Denison’s Crown Cases Reserved, 2 vols., 1844—185 92 
Dickens’ Reports, Chancery, 2 vols., 1559—1798 sas 
Dirleton’s Decisions, Court of Session (Scotland), fol., 
1665—1677 ee 
Dodson’s Reports, Admiralty, 2 vols. 5 1811—1822 
Donnelly’s Reports, Chancery, 1 vol., 1836—-1837 
Douglas’ Election Cases, 4 vols., 1774—1776 poe is 
Douglas’ Reports, King’s Bench, 4 vols., 1778-1785 .. 
Dow’s Reports, House of Lords, 6 vols., 1812—-1818 ... 
Dow and Clark’s Reports, House of Lords, 2 vols., 1827—1832 
Dowling.ana “Lowndes’ Practice Reports, 7 vols. ig 1843-1849 
oir Kcland'’s Reports, Ree Bench, 9 vols., 1822 
Dowling and Ryland’s Magistrates’ Cases, 4 vols. is 1822--- 1827 
Dowling and Ryland’s Reports, Nisi Prius, 1 part, 1822—-1823 
Dowling’s Practice Reports, 9 vols., 18830—1841 uk sie 
Dowling’s Practice Reports, New Series, 2 vols., 1841-1843. 
ere! and Walsh’s Hepon: Chancery (Ireland), 2 2 vols., 1887— 
1841 
pe and Warren's ; Reports, Chancery ( Ireland), 4 vols., 1841— 
1 sis a 
Draper’s King’ s Bench Reports - 
Drewry’s Reports, Chancery, 4 vols. ie 1852—1859 : 
Drewry and Smale’s Reports, Chancery, 2 vols., 1859—1865.. 
Drinkwater’s Reports, Common Pleas, 1 vol., 1840—1841 Soa 
wath Reports temp. Napier, Chancery (Ireland), 1 vol., 1858— 
meat A Reports temp. Sugden, Chaneery (Ireland), 1 vol., 1841 
Dugdale’s Origines J uridiciales ses 
Dunlop, Court of Session Cases (Scotland), 2nd Series, 24 alk. - 
1838—1862 me me “se 
Dunning’s Reports, King’s “Bench, 1 vol., 1758—17 64 
ick eat Court of Session (Scotland), fol., 1 vol., 1621 
Dyer’s Reports, King’ & Bench, 3 vols., 1518—1581 


1 vol., 


Upper Canada Error and Appeal 

aca Blackburn’s Reports, Queen’s Bench, 8 vols., 1852— 
Ellis and Ellis’s Reports, Queen’s Bench, 3 vols., 1858—1861__ 
Ellis, Blackburn, and Ellis’s Reports, Queen’ 8 "Bench, 1 vol., 


- 1858—1860 
Reports of the Eastern Districts Court (Ca ) from 1880 
cts roe ciple 


South African Law Reports, paere seen 
Hastern Law oi asad aes 

English Repo ie Fe <a a sii Sei 
Ontario Election Reports . sae 
Eagle and Younge’s Tithe Cases, 4 vols., "1204-1826 . Sag 


x1x 
Eng. 
Scat, 
Eng. 
Eng. 


Eng. 


Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Scot. 


Eng. 
Eng. 
Eng. 
Eng. 
Eng. 


Eng. 


Hng. 


Eng. 


Pe 


xx REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS, 


East eat se tes 
Fast, P. C. oe sei 
Ecc. & Ad. ee 

Eden ees 
BHdgar 

Edw. 

Eilchies 


Emden’s B.C. ... 
ing. Pr. Cas. 
itq. Cas. Abr. 
Eq. Rep. 
sD. ex 
Kx. C. R. 
Ex. D. 
Exch. 
Wxeh. C. Kh. oe ses 
Ff. (Ct. of Sess.) 
F. 


BF. & ¥F. 


Fale. & Fitz.  ... eas 
Fenton ... ae wea 
Ferg. - 

Fitz. Nat. Brev. 


Fort. De Laud. das 
Fortes. Rep. ... ee 
Fost. ; ae she 
Fount. ... ee 
Fox & S. Ir. — er 
Fox & S. Reg. ... 


Fras. Sie wae 
Freem. Ch. Bee 
Freem. K. B.... 


Gib, Ch. oS ee 
Gilm. & F. eee eee 


Glanv. El. Cas. ... 
Glascock weed 


East’s Reports, King’s Bench, 16 vols., 1800-—1812 see aus 
East’s Pleas of the Crown .. 

Spinks’ Ecclesiastical and Admiralty Reports, 2vols. ,1853—1855 
Eden’ s Reports, Chancery, 2 vols., 1757—1766 


.. Edgar’s Decisions, Court of Session (Scotland), fol., 17241726 
.. Edwards’ Reports, Admiralty, 1 vol., 1808—1812 ; 


Eichies’ Decisions, Court of Session (Sootland), 2 vols., "1783— 


1754 
Emden's 8 Building Contracts, Building ‘Leases and Building 
tatutes ... 

Roscoe’s English Prize Cases, 2 vols., 1745—1858 sien 
Abridgment of Cases in Equity, fol., 9 vols., 1667—1744 see 
Equity Reporte, 3 vols., 1853—1855 sais an 
Espinasse’s Reports, Nisi Prius, 6 vols., 17931810 sv on 
Exchequer Court Reports 


Law Reports, Exchequer Division, B vols., 1875-1880. nee 

Exchequer Reports aelEPy, peuElOne: and commen), - e “s 
1847—1856 Sou Jeo. tows 

Exchequer Court Reports .. us aa ae one nee 


Fraser, on of Session Cases (Scotland), 5th series, 8 vols. = 
1898—190 

Foord’s Reports of the Supreme “Court of the Cape ‘of Good 
Hope, 1879—1880 

Foster and Finlason’s Reports, Ni isi Prius, 4 vols., 1866—1867 | 

Canada Fortnightly Law Journal ... - 

Finnemore’s Notes and Digest of Natal Cassa: 1863—1867 ee 

Faculty of Advocates, Collection of Decisions, Court of ceairen 
(Scotland), 38 vols., 1752—1841 

Falconer’s Decisions, ‘Court of Session (Scotland), 2 vols., fol., 
1744—1751 

Falconer and Fitzherbert’s Election Cases, 1 vol., 1835—1838 

Fent«:n, Important Judgments sae oes 

Ferguson’s Consistorial Decisions (Scotland), 1 vol., 181 posers 

Fitzherbert’s Natura Brevium _.. i 

Fitz-Gibbons’ Reports, King’s Bench, fol., ‘1 vol., 17271731. 

Flanagan and Kelly’s Reports, Rolls Court (Ireland), 1 ee 
1840—1842 

Fonblanque’s Reports, Bankruptcy, 2 parts, 1849—1852 

Forrest’s Reports, Exchequer, 1 vol., 1800—1801 fai 

palit aaah Court of Session (Scotland), aug, 1 vol., 1705 

Fortesque, De Laudibus Leg An glise . 

Fortescue’s Reports, fol., 1 vol., 16021736 

Foster’s Crown Cases, 1 vol., 1708—1760 

Fountainhall’s Decisions, Court of Session (Scotland), fol., 
2 vols., 1678-—-1712 

M. C. Fox and T. B. C. Smith’s Reports, King’ Ss Bench (Ireland ), 
2 vols., 1822—1825 

J. = Fox and C. L. Smith’s Registration Cases, 7 vol., 1886— 
1 a is 

Fraser (Simon), Election Cases, 2 ‘vols., 179 Ba 

Freeman’s Reports, Chancery, 1 vol., 1660—1706 a 

Freeman’s Reports, aaae 8 HAO and saute Pleas, 1 vol. 
1670—1704 ee 


said rd detl re? aaa of the High eee of the Sree: Free 
State from 


. Nova Scotia Reports '(Geldert & Russell) _ 


General Index Digest Rs 

South African Law Reports, Griqualand West Local Division. 

South African Law Reports, Griqualand West Local Division 

Gale and Davison’s Reports, Queen’s Bench, 8 vols., pee 

Gale’s Reports, Exchequer, 2 vols., 1885—1836 a 

New Zealand apie Law Reports oa o 

Geldert’s Di eas pies, 

Gibson’s Co ia "y uris Ecclesiastici ‘Anglicani ‘a 

Giffard’s Reports, Chancery, 5 vols., 1857—1865 

Gilbert’s Cases in Law and Equity, 1 vol., 1718—1714 | oie 

Gilbert’s History and Practice of the Court of Common Pleas 

Once: 8 Reports, Chancery and Exchequer, fol., 1 vol., 1706— 

Gilmour and Falconer’s Decisions, Court of Session (Scotland), 
2 parts, Part J. soumeu) 1661—-1666, Part II. (Falconer) 
1681—-1686 

Glyn and Jameson’ s Reports, Bankruptcy, 2 vols., 1819—1828 

Glanville, De Legibus et Consuetudinibus Regni Anglie 

Glanville’s Election Cases, 1 vol., 1623—1624 ... 

Glascock’s Reports (Ireland), | vol., , 1831—1832 


Eng. 
Eng, 
Eng. 


Scot. 


Eng. 
Eng. 
Eng. 
Eng. 
Can. 
Eng. 
Can. 


Scot. 
S. Af. 
Eng. 
Can. 
S. Af. 
Scot. 
Scot. 
Eng. 


Eng. 
Eng. 


Eng. 
Eng. 


Scot. 
Eng. 


Eng. 
Scot. 

Ir. 
Eng. 
Eng. 
Eng. 
Eng. 


REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Godb, .. 
Gouldsb. — 


Gow ise oP 


Gwill. 


A 
: 


Lar. & Ruth. 
Har. & W. 
Hare. 


Hard. 

Hare 

Hawk. P. C. 
Hay ae 
Hay & Marr. 
Hayes... 
Hayes & Jo. 


Holt, N. P. 
Home, Ct. of Sess. 


Hong Kong L. R. 
Hop. & Colt. 
Hop. & Ph. 
Horn & Fi. 

Hov. Supp. 


How. C. ... 
How. C. S. 


How. E. E. 
How. P. L. 
Hud. & B. 


Hudson’s B. C. ... 
Hume — 
Hut. oe 

Hy. Bl. ... 

Hyde 


Ic. L. R. aps 
I. Ch. R. ee 
Il. Eq. R. 


Gr. Fete 
Griffin’ 8 Patent Cases see 


Godbolt’s Reports, King’s Bench, Common Pleas, and Exche- 

. quer, 1 vol., 1574—1637 

Gouldsborough’ s Reports, Queen’ 8 ‘Bench and King’ 8 Bench, : 7} 
vol., 1586—1601 . ee 

Gow’s Reports; Nisi Prius, 1 vol., ‘1818-1820 . 

Upper Canada Chancery (Grant) .. aes 

Griffin’s Patent Cases, 1884—1887 

Gwillim’s Tithe Cases, 4 vols., 12241824 


Hertzog’s Reports of the High Court of the South African 
Republic, 1893 __... 

Hurlstone and Coltman’ 's Reports, Exchequer, 4 vols. ,1862—1866 

Hurlstone and Norman’s Bors , Exchequer,7 vols. ,1856—1862 

Hall and Twells’ Reports, Chancery, 2 vols., 1848—1850 se 

sea aaa and Walmsley’s Reports, Exchequer, 1 vol., 1840— 


4 

Hansell’s Reports of Bankruptcy and Companies’ Winding ap 
Cases, 3 vols., 1915-1917 (e.g., [1915] H. B. R.) ... 

Reports of the High Court of ovens anes 

Hodgin’s Election Reports 

Clark’s Reports, House of Lords, 11 vols., "1847—1866 | 

Haggard’s Reports, Admiralty, 8 vols., 1822—1838 , 

Haggard’s Consistorial Reports, 2 vols., 1789—1821 ... 

Hagegard’s Ecclesiastical Reports, 4 vols., 1827—1833 es 

Hailes’s Decisions, Court of Session (Scotland), 2 vols., 1760— 
1791 os eee ~ oe a get ues 

Hale’s Common Law 

Hale’s Pleas of the Crown, 2 vols. 

New Brunswick Reports (Hannay) 

ee and Rutherford’s ene Common Pleas. 1 vol., 1865 
—186 aoe 

Harrison and Wollaston’s Reports, King’ s Bench and Bail 
Court, 2 vols., 1835-1836 

Harcarse’ 8 Decisions, Court of Session (Scotland), fol., a vol., 
1681—1691 oe 

Hardres’ Reports, Exchequer, fol., 1 vol., '1655—1600.. 

Hare’s Reports, Chancery, 11 vols., 1841—1853 

Hawkins’s i‘leas of the Crown, 2 vols. 

Hay’s Reports 7 

Hay & Marriott's Dec isions, Admiralty, 1 vol., '1776—1779 

Hayes’s pore Exchequer (Ireland), 1 vol., 1830-—1832 ... 

rey, and Jones’s Reports, Exchequer (Ireland), 1 vol., 1832— 


ee and Miller's Reports, Chancery, 2 vols. 4 1862—1865 

Hetley’s Reports, Common Pleas, fol., 1 vol., 1627—1631 ee 

Hobart’s Reports, Common Pleas, fol., 1 vol., 1613—1625 

Hodges’ Reports, Common Pleas, 3 vols., 1835—1837 si 

Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1816—1834 . 

W. Holt’s Rule of the Road Cases, Admiralty, 1 vol.. 1863—-1867 

W. Holt’s Equity Reports, 2 vols., 1845.. 

Sir John Holt’s Reports, King’s Bench, fol., 1 vol., 1688—1710 

F. Holt’s Reports, Nisi Prius, 1 vol., 1815—-1817 

Home’s Decisions, Court of Eeeo (Scotland), es 1 vol., 1735 
—1744 ; 

Hong Kong Law Reports a 

Hopwood and Coltman’s Registration Cases, 2 vols., 1868—1878 

Hopwood and Philbrick’s Registration Cases, 1 vol., 1863—1887 

Horn and Hurlstone’s Reports, Exchequer, 2 vols., 1838—1839 

Hovenden’s Supplement to vyecey Jun.’s 8 Reports, ey. 
2 vols., 1753—1817 des 

Howard’s Chancery Practice a 

Howard’s Supplement to Rules, ete., of the ‘igh Court of 
Chancery in Ireland- _.... sits 

Howard’s Equity Exchequer ‘ea bas ae ses ‘ae 

Howard on the Po ry Laws 

Hudson and Brooke’s Reports, King’ B Bench | and Exchequer 
(Ireland), 2 vols., 1827—-1831 ... 

Hudson on Building Contracts, 2 vols. .. 

Hume’s Decisions, Court of Session (Scotland), 1 vol., 1781—1822 

Hutton’s Reports, Common Pleas, fol., 1 vol., 1617—1638 

Henry Blackstone’s Peporee, tae Pless, 2 soe ica 96 

Hyde’s Reports sae és 


. Irish Common Law Reports, 17 vols., 1849—1866 __... iu 


Irish Chancery Reports, 17 vols., 1860—1867 ... pals see 
Irish Equity Reporte, 18 vols., 1838—1851 ede sas ves 


Eng. 
Eng. 


Scot. 
Eng. 
Eng. 
Eng. 
ue ‘ 
ng. 
Ir. 


Ir. 
Eng. 
Inng. 
Ping. 
King. 

Ir. 
Eng. 
Eng. 
Eng. 
Eng. 


Scot. 


Hong Kong 


Eng. 
Eng. 
Eng. 


Eng. 
Ir. 


Xxil REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


be eo EY Yt 


(Vol.) All. 
(Vol.) Bom. 
(Vol.) Calc. 
(Vol.) Lah. 
R. (Vol.) Mad. 
ht. (Vol.) Pat. 
R. (Vol.) Ran. 


rd 


ol. 
Eq. 


SS ae Sos 


Ind. Awards a 
Ind. Jur. N.S. ... 
Ind. Jur. O. S. ... 
Ir. Cir. Rep. 


Ir. Jur. eae 


In, L. Reo. Ist ser. 
Ir. L. Rec. N.S. 
Irv. oe oe 


J. Bridg. 
J. D. R. ese 


P, eee eur eee 
aee 


P. Jo. 

RK. N. S. , 

Shaw, Just. ... 
Jac. 


Jebb & S. eee inc 
Jebb, C. C. ae 


Jebb, Cr. & Pr. Cas. 


Jo & Car 
Jo. & Lat. : 
Jo. Ex. Ir : 
John. 
John. & H 
Jur. 
Jur. N.S. ‘ 
K. ‘ 
K. & G. , 
us = Js 

B. (preceded by date) 


Kames, Dict. Dec. 


Kames, Rem. Dec. ers 


Kames, Sel. Dec. 


Ka a rr ie 
Kab. oe ed 
Keen sit me oes 
Keil. ies er ie 
Kel. eid ne ar 
Kel. W. ... a sis 


Keny. ... eee ose 


Keny. Ch. vais 
Kerr ~~ ee 


T. Jo. ave 
(preceded by date) 
(Vol.) C. L. state 


R&lL «lew 


Irish Law Reporta, 13 vols., ae eee 

Indian Law eports, Allahabad ns ss ar Sa eee 
Indian Law Reporte, Bombay ... es see wale see 
Indian Law Reports, Calcutta _... sae a, es 


Indian Law Reports, Lahore re ‘es ; a 
Indian Law Reports, Madras ‘ie sins 


Indian Law Reports, Patna vee eee eae” eee oe 
Indian Law Reports, Rangoon _... aes ove sie ae 
Irish Law Times, 1867—(current) ve ae ae 
Irish Law Times Journal, 1867 -—{eurrent) — vo ‘ve 
Irish Reports, since 1893 (e.g., (1894) 17. R.) . 


Irish Reports, Common Law, ‘1 vols., 18662-1877 ‘ 
Irish Reports, Equity, 11 vols., 1866—-1877__... 
Irish Reports, Registry Appeals in the Court of Exchequer 
Chamber and Appeals in the Court sc oe seer alate 
1 vol., 1868—1876 
Industrial Awards Recommendations ee oe aoe (a5 
Indian Jurist, New Series . diss sits ate saa ‘ 
ese Jurist, Old Series .. es 
ie He of Irish Circuit Cases, 1 vol. i 1841— 1843 
Trish Jurist, 18 vols., 1849—1866.. 
Law Recorder (Ireland), Ist series, 4 vols., 1827—1831 | 
Law Recorder (Ireland), New Series, 6 vols., 1838—18388 
Irvine’s Justiciary Reports (Scotland), 5 vols., 1852—1867 


Sir J yer Bridgman’s Reports, Common hae fol., 1 vol., 1613 

—1621 

Juta’s Daily “Reporter, reporting Cases i in ae Cape Provincial 
Division ... 

Justice of the Peace, '1837—(current) - 

Justice of the Peace (Weekly pee of Cases) 

Jurist Reports - ee 

Juris” Reports, New Series 

J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848—1852 . 

Jacob’s a coy Chancery, 1 vol., 1821—1823 

Jacob and Walker’s Reports, Chancery, 2 vols., 1819—1821 . 

Nova Scotia Reports (James) 

Jebb and Bourke’s Deron Queen’ s Bench (Ireland), 1 vol. 
1841—1842 

Jebb and Symes’ Reports, Queen’ 8 Bench (Ireland), 2 vols., 
1838—1841 sy, 

Jebb’s Crown Cases "Reserved (Ireland), 1 ‘vol., 1822—1840 

Jebb’s Crown and Presentment Cases _... 

Jenkins’ Reports, 1 vol., 1220-——1623 aes 

Jones aut Carey’s Reports, Mpen ate (Ireland), l vol., st 
—1839 —... 

Jones and La Touche’s Reports, ‘Chancery (Ireland), 3 vols. 
1844—1846 

T. Jones’ Reports, Exchequer (Ireland), 2 vols., "1834—1838 . 

Johnson’s Reports, Chancery, 1 vol., 1858—1860 

Johnson and Hemming’s Reports, Chancery, 2 vols., 1850—1802 

Jurist Reports, 18 vols., 1837—1854 sais 

Jurist Reports, New Series, 12 vols., 1855—1867 ee cg 


oe Reports of the High Court of the Transvaal Province 
1877—1881 me 
Keane and Grant’s Registration Cases, 1 vol., 1854—1862 aes 
Kay and Johnson’s Reports, Chancery, 4 vols., 1853—1858 ... 


~ oe King’s Bench naiis since 1900 (e.g., [1901] 2 
) 


Kames, Dictionary ‘of Decisions, Court ‘of Session (Scotland), 
fol., 2 vols., 1540-—1741 se 

Kames, Remarkable Decisions, Court of Session (Scotland), 
2 vols., 1716—1752 — 

Kames, Select Decisions, Court of Session (Scotland), 1 vol. 
1752—1768 ae 

Kay’s Reports, Chancery, 1 vol., 1853-1854... wei is 

Keble’s Reports, fol., 8 vols., 1661—1677 = - 


‘Keen’s Li pela . Rolls Court, 2 vots., 1886—1838 
po 


Keilwey’s rts, King’s Bench, fos, 1 vol., 1827—1578 .. 
= Jobh Kelyn ynge Reports, Crown Cases, fol., 1 vol., 1662—1707 
‘Kelynge’s Reports, fol., 1 vol., Chancery. meee ries 
Wine’. Bench, fol., 1731—1734.. 
Kenyon’s Notes of Cases, King’s Bench, o) vols., “1753—1759 .. 
Chancery Cases in Vol. II. of Kenyon’ a Notes of Cases, 1768—1754 
New Bruvswick Reporte (Kerr) ... aes ane eas 


Eng. 


Eng. 


REPORTS INCLUDED IN-THIS WORK AND THEIR ABBREVIATIONS. 


Kilkerran 
Kn. & Omb. 


Konst. & W. Rat. App. 
Konst. Rat. App. 

L. & G. temp. Plunk. 
L. & G. temp. Sugd. 
L. & Welsb. 

. & M. Gaz. 


Pm 
o) 


aol 


Is 


G4 HES SHSUSUsAIaooe 
ie) 
4 


PP SP SPP 
ie) 


nm 


SHR RRRRE Wa me 


— 


A. & E. 
C. C. R. 
CoP. 
. Eq. 
» Exch, 
. H.-L. 


. Ind. App. 


Roos ft 
a HO & 
o 


Pere PRS POPS See 6 
= 
- 


44S ge 
"Os 


RE 


. Ind. App. Supp. ~ 


Kilkerran’s Decisions, Court of Session (Scotland), fol., 1 vol., 
1738—1752 se oe 

Knapp and Ombler’s Election Cases, 1 vol., eas ra 

Knapp’s Reports, Privy Council,'3 vols., 1829—1836 . 

Knox’s Reports ea 

a and Ward’s Reports of Rating Appeals, 1 vol., '1909— 

Konstam’s Reports of Rating Appeals, 2 ‘vols., 1904—1908 ny 


Lloyd and Goold’s Reports temp. Plunkett, Chancery (Ireland), 
1 vol., 1834—1839 

Lloyd and Goold’s Reports ‘temp. ‘Sugden, Chancery (Ireland), 
1 vol., 1835 

Lloyd and Welsby’ s Commercial and Mercantile Cases, 1 vol. 
1829-—1830 Hd ee 

Jocal Courts and Municipal ‘Gazette 

Lower Canada Jurist . 

Lower Canada Law J ournal 

Lower Canada Reports... 

Local Government Reports, 1902— (current) 

Law Journal, Admiralty, 1865—-1875 _... 

Law Journal, Bankruptcy, 1832—1880 ... 

Law Journal (County Courts Reporter), 1912—( curr ent) 

Law Journal, Common Pleas, 1831—1875 es 

Law Journal, Chancery, 1831—(current) 

Law Journal, Iicclesiastical Cases, 1866—1875 . 

Law Journal, Exchequer, 1831—1875 _... 

Law Journal, Exchequer in Equity, 1835—1841 

Law Journal, King’s Bench or Queen’s Bench, 1831—(current) 

Law Journal, Magistrates’ Cases, 1881—-1896_... 

Law Journal, Notes of Cases, 1866--1892 oe 1893, see Law 
Journal) ... 

Law Journal, Old Series, 10 vols., "18221831 . 

Law Journal, Probate, Divorce and Admiralty, 1875—(current) 

Law J ournal, Probate and Matrimonial phi asta 
1866—1875 ‘ ; 

Law Journal, Privy Council, 1865—(current) me 

Law Jour:in!. Probate, Matrimonial and a 1860- —1805 

Law Journal Newspaper, 1866—(current) 

Leader Law Reports 

Lowndes, Maxwell, and Pollock's Reports, Bail Court and 
Practice, 2 vols., 1850—185] _... 

Legal News 

Law Reports, Admiralty and Ecclesiastical Cases, 4 vols., 1865 
—1875 : ve 

Law Reports, Crown Cases Reserved, 2 vols. 5 1865-—1875 

Law Keports, Common Pleas, 10 vols. -» 1865—1875 ; 

Law Reports, Equity Cases, 20 vols., 1865—1875 

Law Iteports, Exchequer, 10 vols., 1865—1876.. 

Law Reports, English and Irish Appeals and Peerage Claims, 
House of Lords,.7 vols., 1866—1875 

Law Reports, Indian Appeals, Privy Council, 1873—(current) 

Law Reports, India Appeals Privy Council, iia aera 
Volume, 1872-——1873 Sey 

Law Reports (Ireland), Chancery and Common ‘Law, 32 vols., 
1877—1893 

Law Reports, Probate and Divorce, 8 vols., 1865—1875 

Law Reports, Privy Council, 6 vols., 1865—-1875 ve See 

Law Reports, Queen’s Bench, 10 vols., 1865—-1875 _... ay 

Quebec Reports, Queen’s Bench ee 

Law Reports, Scotch and Divorce Appeals House of t Lords 
2 vols., 1866—1875 “is 

Law Times Reports, 1859—(current) 

Law Times Newspaper, 1843—(current) 7 

Law Times Reports, Old Series, 34 vols., 1843-1860 . 

La Themis ... sab 

Lane’s Reports, Exchequer, ‘fol., 1 vol., 1605—1611 aie pe 

Latch’s Reports, King’s Bench, ‘fol., 1 vol., 1625-—1628 ae 

Lawson’s Registration Cases, 1895—(current) as 

Lord Raymond’s Reports, King’s Bench and Common Pleas, 
3 vols., 1694-—1732 cat 

Leigh and Cave’s Crown Cases Reserved, ‘Y vol., "1861—1865 . 

Leach’s Crown Cases, 2 vols., 1730—1814 ai 

Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1752—1758 ... 

Tr. fees = Cases its pean mec 8 Bench, 1 ve Naor 


Xxill 
Scot. 
Eng. 
Aus 


Eng. 
Eng 


XXiV REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Leg. Rep. as wus 
Legge... ise ies 
Leon. ... sng wes 


Lev. eee oue eve 


Lew. C. C. 

Ley ae 

Lib. Ass. 

Lilly 

Litt. Gs 
Lloyd, L. R. ... 
lLioyd, Pr. Cas. 
Lofft 


Long. & T. 


Lords Journals . 
Lud. E. C. 
Lumley, P. L. C. 
Lush. ae 

Lut. 


Lut. Reg. Cas. ... 
Lynd. _... ide 


= 


222 BSEEE 


M‘ Cle. & Yo. 
Macfarlane 


Macl. & Rob. 
Macph. (Ct. of Sess.) 
Macq. 
Macr. 
Mad. 
Madd. _... 
Madd. & G. 
Madox ... 
Madox, oe 
Mag. 
Man. & G. 
Man. & Ry. K. B. wae 
Man. & Ry. cas C. 
L. J. 


Man. L. R. 
aa R. fii Wood 


Legal Reporter sa sds oes aks eee _ << 
Legge’s Reporta__.... 

Leonard’s Reports, King’ s “Bench, ‘Common Pleas and Exche- 

quer, fol., 4 parts, 1552—1615 . 

eer 8 Reports, ne s Bench and Common Pleas, fol., '8 vols., . 
Lewin’s Crown Cases on the N. orthern Circuit, 2 vols., 1822— 1838 
Ley’s Reports, King’s Bench, fol., 1 val., 1608—1629 sas 
Liber Assisarum, Year Books, 1—51 Edw. ITl.. ee eee 
Lilly’s Reporte and Pleadings of Cases in ‘Assize, fol., 1 vol. ... 
Littleton’s Reports, Common Pleas, fol., 1 vol., 1627—1631 ... 
Lloyd’s List Law Reports, 1919—(current) tea ae 


... - Lloyd’s Reports of Prize Gases, 10 vols., 1914—1024 


Lofft’s Reports, King’s Bench, fol., 1 vol., 1772—1774 

a ery Townsend’s Reports, ‘Exchequer Grsland) 1 vol. 
Journals of the House of Lords a ; 

Luder’s Election Cases, 3 vols., 1784—1787 sas 

Lumley’s Poor Law Cases, 2 vols., 1834—1842 

Lushington’s Reports, Admiralty, 1 vol., 1850—1862 . 

as att Nase 8 Entries and Reports, Common Pleas, 2 vols. i 
A. J. Lutwyche’s Registration Cases, 2 vols., 18431858 
Lyndwood, Provinciale, fol., 1 vol. eae 


Menzie’s Reports of the Supreme Court of the Cape of Good 
Hope, 1828—1850 = 

Maule and Sel s Reports, King’ 8 Bench, 6 vols., 1813—1817 

Meeson and Welsby’s a a, aca cal 16 vols., 1886-—1847 

Mining Commissioner’s Cases 

Montreal Condensed Reports 

Madras High Court Reporte 


Montz :al Law Reports, King’s Bench or meen 8 pBenge 
Montreal Law Reports, Superior Court ... 

Martin’s Reports of Mining Oases 

Maritime Provinces Reports 

Macassey’s New Zealand Rep orts 

Macncenten st and Gordon’s Reports: Chancery, 3 vols., "1849— 


Macrae and Hertslet’s Insolvency Cases, 1 vol, "1847—1852 ete 

M‘Cleland’s Reports, Exchequer, 1 vol., 1824 
M‘Cleland and Younge’ s Reports, Exchequer, 1 vol., 1824—1825 

mere da Trials, Gourt’ of Session (Scotland), 3 pores 
1838— 

one ane Robinson’ 8 Scotch Appeals (House of Lords), 1 
vo 

Macpherson, Court ‘of Session (Scotland), Srd series, ‘i vols., 
1862— 

Macqueen’ s Scotch Appeals, ‘House of Lords, 4 vols., 1849—1865 

Macrory’s Patent Cases, 2 parts, 1847—1856 ... 

Madras High Court Reports 

Maddock’s Reports, Chancery, 6 vols., 1815—1822 

Maddock and Geldart’s Reports, Chancery, 1 is 1819— 1822 
(Vol. VI. of Madd.) ied as 

Madox’s Formulare Anglicanum ... 

Madox’s History and Antiquities of the Exchequer, 2 vols. ... 

Magistrate and Municipal and Parochial Lawyer, renee 
- 6 vols., 1848—-1852 cas 

Manning and Granger’s Reports, Common Pleas, " vols., iy 
1840-—1845 

eae and Ryland’s Reports, King’ 8 Bench, 5 vols., "1827— 

1830 


Manning and Ryland’s Magistrates Cases, 8 vols. 18271830 : 
Manitoba Law Journal es 


Manitoba Law Reports _... see wee 

Manitoba Reports temp. Wood _... 

Manson’s Bankruptcy and Company Cases, 21 vols., 1893—1914 

Maritime Law Reports (Crockford), 3 vols., 1860—187 l ‘ 

March’s Reports, King’s Bench and Common Pleas, 1 vol., 
1639—1642 Sua 

Hay & Marriott’s Decisions, Admiralty, 1 vol., ‘1776—1779 ... 

Marshall’s Reports, Common Pleas, 2 vols., 1813—1816 wis 

Marshall’s Reports ... 

Maynard’s Reports, Exchec uer Memoranda of Edw. I. and 

ear Books of Edw. II., Year Books, Part 1., ee Srnheee 
Megone’s Companies Acte Cases, 2 vols., 1889—1891 .. nee 


Eng. | 


Eng. 


Eng. 


Iing. 
Eng. 
Eng. 
In 


Eng. 
Eng. 


Men. 


| Mer. 
Milw. 


Mol. 
Mont. 


REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Mod. Rep. 


Mont. & A. 
Mont. & B. 
Mont. & Ch. 
Mont. & M. 2 
Mont. D. & De G. 


& P. 


Moo. 
Moo. 
Moo. 
Moo. 
Moo. 


Moore, K. B. 


& S. 


Ind. App. 

PoC. ae 
P.C.C.N.S. 
Mood. & M. 
Mood. & R. 
Mood. C. C. 
Moore, C. P. 


Mor. Dict. 


Morr. 


Mos. 


Mun. Rep. 
Murd. Epit. 


222 tt th 1h th 2. 2 2 


ofp ASSES SSAA ARAERRERE 


BE: 


Land App. Cts. 
S. C. R. (Eq.) 


8. C. 
S.C. 


W. 
RB. 
.M 


R. (L.) .. 


RNS. 


N. 


( preceded by by date) 


me 2 rae 
Saver ots fue 
(Coch. ) 

.(G.& 0.) 
.(G. & R.) 
(James) 

(Old.) ... 
(R. & C.) 
(R. & G.) 
(Thom.) ; 
oe or Ad. 


Bkpty. Cas. ae 
. Ind. Arbtn. Cas. 
R 


ining Law 


Menzie’s Reports of the Supreme Court of the cae? as oe 


Hope, 1828—1850 
Merivale’s Reports, Chancery, 3 rols., 1815—1817 
Milward’s Ecclesiastical Reports | Ireland), 1 vol., 1819—1843 
Modern Reports, 12 vols., 1669-~1755_... dig 
Molloy’s Report’s, Chancery (Ireland), 3 vols., 1808—1831 
Montagu’s Reports, Bankruptcy, 1 vol., 1829—1832 .. 
Montagu and Ayrton’s Reports, Bankruptcy, 3 vols., 1832—1838 
Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 1832—1833 
Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 1838—1840 
Montagu and Macarthur’s Reports, Bankruptcy, 1 vol., 1826—-1830 
Montagu, Deacon, and De Gex’s Reports, Bankruptcy, 3 vols., 

1840—1844 se 
Moore and Payne’s Reports, Common Pleas, 5 vols., 1827 —1831 
Moore and Scott’s Reports, Common Pleas, 4 vols., 1831—-1834 
Moore’s Indian Appeal Cases, Privy Council, 14 vols., 1836—1872 
Moore’s Privy Council Cases, 15 vols., 1836—1863 ee 
Moore’s Privy Council Cases, New Series, 9 vols., 1862—1873 
Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1826-—1830 . 
Moody and Robinson’s Reports, Nisi Prius, 2 vols., 1830—1844 
Moody’s Crown Cases Reserved, 2 vols., 1824—1844 ... 
J. B. Moore’s Reports, Common Pleas, 12 ae 1817—1827 . 
Sir F. Moore’s Reports, King’s Bench, fol., 1 vol., 1485—1620 
Morison’s Dictionary of Decisions, Court of Session (Scotland), 

43 vols., 1582—-1808 2 - due 
Morrell’s Reports, Bankruptcy, 10 vols. - "1884—1893 ... 
Moseley’s Reports, Chenery fol., 1 pee sia 
Municipal Reports ... ‘a 
Murdoch’s Epitome 
Murphy and Hurlstone’s Reports, ‘Exchequer, 1 vol., 1837... 
Murray’s Reports, Jury Court (Scotland), 5 vols., 1816—1830 
Mylne and Craig’s Reports, Chancery, 5 vols., 1835—1841. 
Mylne and Keen’s Reports, Chancery, 3 vols., 1832-—1835 


Native Appeal Cases... es ei 
Nichols and Stop’s Reports (Tasmnania) - ; 
New Brunswick Digest (Stevens) .. a 


ae ' New Brunswick Equity aa ame ais 


New Brunswick Reports... sa = sian oa 
New Brunswick heports (Allen) . 

New Brunswick Reports (Berton) | 

New Brunswick Reports (Carleton) 

New Brunswick Reports (Chipman) 

New Brunswick Reports (Hannay) 

New Brunswick Heports (Kerr)... 

New Brunswick Reports (Pugsley and Burbidge) 

New Brunswick Reports (Pugsley and Tr Hom) 

New Brunswick Reports (Pugsley) ; 

New Brunswick Reports (‘Trueman) si 

Northern Ireland Law Reports, 1925—(current) (e. q- [1925]. I. ) 
Natal Law Reports 

South African Law Reports, N atal Provincial Division 
Nova Scotia Reports : sa as Ss 

Nova Scotia Reports (Cochran) Pe 

Nova Scotia Reports (Geldert and Oxley) 

Nova Scotia Reports (Geldert and pia 

Nova Scotia Reports (James) ve 

Nova Scotia Reports (Oldrights) . 

Nova Scotia Reports (Russell and Chesley) 

Nova Scotia Reports (Russell and Gelder t) 

Nova Scotia Reports (Thomson) . os 

New South Wales Reports, Admiralty 

New South Wales Reports, Bankruptcy 

New South Wales Bankruptcy Cases 

New South Wales Reports, Equity , ae 

New South Wales Industrial Arbitration Cases 

New South Wales Law Reports ... ss wit 

New South Wales Land Appeal Courts ... ns 
New South Wales Supreme Court Reports ( (Equity) oe 
New South Wales Supreme Court Reports (La #5 
New South Wales Supreme Court Reports, ee Series 
New South Wales Weekly Notes . ae 7 
North-Western Provinces High Court Reports <a 
North-West Territories Reports ... és 

New Zealand Jurist me 

New Zealand Jurist Mining Law .. 


XXV 


S. Af. 
Eng. 
Ir 


Eng. 

Ir, 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 


Eng. 
ling. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Ing. 

ing. 
Eng. 


Scot. 
ling. 
Eng. 
Can. 
Can. 
Eng. 
Scot. 
Eng. 
Eng. 


S. Af, 
Tasmania 
Can. 
Can. 
Can. 
Jan. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Ir. 

S. Af. 
S. Af. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Aus. 
Aus. 
Aus. 
Aus. 

_ Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Ind. 
Can. 
N.Z. 
N.4. 


xxvi REPORTS gg NCLUDED IN THIS WoRK AND THEIR ABBREVIATIONS. 


New Pract. Cas. ei 


New Rep. Pig 
New Sess. Cas. ... 


Nfid. L. R. 
Nolan ae 
Notes of Cases oe 


Noy 


be bo bd 
Bs 1D Bp 
hy ty 


mR 


Me sR mre Ry 
ea ehsa-f) 
a 


( preceded by date) 


os999S09099 S900 
a 


P. (preceded by date) ... 


P.& B. ... 
P&T. ... 
P. Cas. 


P. D. 


P.E.I. ... 
P. R. ies 
P. Wms. 


Palm. 
Park. 


Pat. App. 
Pater. App. 
Peake 
Peake, Add. Cas. 
Peck. ve 
Pelham ... 
Per. & Dav. 
Per. & Kn. 
Per. C. S. 
Per. P. 

h 


Ph. ies 
Phil. El. Cas. 


Phillim oo 


Phillim. Beel. J ud. 
Phip. ses 
Pig. & R. _ 
Pite. coe 
Plowd. 


Poph, ... 0. 
Pow. R. & D. ... 


New Zealand Jurist, New Series 

New Zealand Law J ournal ... 

New Zealand Law Reports, 1888—(current) 

New Zealand Law Reports, Court of Appeal, 5 vols., 1883—1887 

Nelson’s ict enka Chancery, 1 vol., 162 1693 

Nevile and pee? aaa King’ 8 Bench, 6 vols., 1832—1836 

Nevile and Manning’ 3 Ma trates’ Cases, 3 vols., 1832—1836 

Nevile and Perry’s Repor » King’s Bench, 3 vols., 1836—1838 

Nevile and Perry’s Magistrates’ ases, 1 vol., 1886—1837_.. 

New Magistrates’ Cases (Bittleston, Wise and Parnell), 5 vols., 
1844-—1850 

New Practice Cases (Bittleston and others), 3 vols., 1844—1848 

New Reports, 6 vols., 1862—1865 

New Sessions Magistrates’ Cae (Carrow, Hamerton, Allen, 
etc.), 4 vols., 1844-—-1851 a 

Newfoundland Reports Ms os 

Nolan’s Magistrates’ Cases, 1 vol., '1791—1798 . 

N ei coe in the Ecclesiastical ene Maritime Courts, qT vols. bs 
1841— me 

Noy’s Reports, King’s Bench, fol., “y vol., '1558—1649 


Ollivier Bell and Fitzgerald’s Reports 

Old Bailey Session Papers 

a ee Bridgman’s Reports, Common Pleas, 1 vol., "1660— 

6 

Reports of the High. Court. of the Orange Free State, 1879—1883 

Ontario Law Reports des 

O’Malley and Hardcastle’s "Blection Cases, 1869-—(current) 

South African Law Benne range Free State Paes Pieton 

Ontario Reports... .. nas 

Ontario Reports, since 1931 (e.g. [1931] O. R. ar PES 

Official Reports of the South African Republic, 1894—1899 ad 

Repo:its of the High Court of the Orange River Colony. 

Upper Canada Queen’s Bench, ee oa Ss 

Ontario Weekly Notes a 

Ontario Weekly Reporter ... 

Nova Scotia Revere: (Oldrig hts) .. 

Digest of Ontario Case las. 4 vols., 1823—1900. 

eae bs Reports, King’ 8 Bence ane Common ss aoa fol. 1 vol., 
1557—1614 Ses 


Law Reports, Probate, Divorce, and Admiralty ae oe 
1890 (e.g., [1891] P. ) ii 

New Brunswick Reports (Pugaley and Burbidge) 

New Brunswick Law Reports (Pugsley and Trueman).. 

Prize Cases Heard and Decided in the Prize Court During the 
Great War, 3 vols., 1914—1922 ., 

Law Reports, Probate, Divorce, and Admiralty Division, | 15 
vols., 1875-1890 ge es 

Prince Edward Island Reports 

Ontario Practice _... 

Peere Williams’ Reporta, Chancery. and King’ 8 Bench, 3 vols. 
1695—1735 ; me 
Palmer’s Reports, King’s Bench, fol., 1 vol., 1619—1629 ans 
Parker’s Reports, Exchequer, fol., 1 vol., 1748—1767 ; App. 

1678—1717 
Paton’s Scotch Appeals, House of Lords, 6 vols., 1726—1822 


... 'Paterson’s Scotch Appeals, House of Lords, 2 vols., 1851—1873 


Peake’s Reports, Nis#Prius, 1 vol., 1790—1794 

Peake’s Ad tional Cases, Nisi Prius, 1 vol., 1795—1812 
Peckwell’s Election Cases, 2 vols., 1803—1806 . bs 

Pelham (S. A.) Reports... 

Perry and Davison's s Reports, Queen’ s Bench, 4 vols., 1838—1841 
Perry and Knapp’s Election Cases, 1 vol., 1883 

Perrault’s Counseil Superieur Sa 

Perrault’s Prévosté de Quebec, 1726—1756 ae saG eae 
Phillips’ Reports, Chancery, 2 vols., 1841-1849 aks as 
Philippe’ Hiection Cases, 1 vol., 1780... 

J. Phillimore’s Ecclesiastical Reports, 8 vols., 1809—1821 


... Sir R. Phillimore’s Ecclesiastical Judgments, 1 vol., 1867—1875 


Phipson’s Digest of Natal Reports, 1858-1859 
Pigott and Rodwell’s Registration Cases, 1 vol., 1843—1 845. 
Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488—1624 on 
Plowden’s Reports, fol., 2 vols., 1550—1580, and Plowden’s 
Queries, Vol. I. ... ex; 
Pollexfen’s Reports, King’s ‘Bench, fol., ‘1 vol., "1670—1682 ... 
Popham’s Reports, King’s Bench, fol., 1 vol., 1591—1627 wae 
Power, Rodwell, and Dew’s Election Cases, 2 vols. 1848—1836 


REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Q. B. (preceded by date) 


Q. B. oe 
J.P. 


. (Beor) 


PRPs 


=~ 


"if 


go2 Ww Ares 


e 
xy 


-_ 


Be ee a aah 


SPUR RRSRREBED DB PE O00 © OLOLOO 
oo2zzterna SS 


ae 
SB MURA Rom eb 


' eee 


ol.) K. B. ‘or Q. B. 
. (Vol.) 8. C. 


(Ct. of Sess.)... 


Real Prop. Cas. 


Rep. Ch. 


Rep. in ©. of A... 
Res. & Eq. Jud. 


Reserv. Cas. 
Rick. & M. 
Rick. & S. 


Ridg. L. & S. 


Ridg. Parl. Rep. 
Ridg. temp. H. ... 


Ritch. Eq. Rep. 
Rob. Eccl. 
Rob. L. & W. 


Robert. App. 
Robin. App. 
Roll. Abr. 
Roll. Rep. 
Rom. 


Roscoe's B. C. 
sea L. C. 
Rowe a 
Rul. Cas. 


Russ. 


Russ. & M 


Pratt’s Supplement to Bott’s Poor Laws, 1833 Bes Sse 
Precedents in Chancery, fol., 1 vol., 1689-——1722 aes “vs 
Price’s Reports, Exchequer, 13 vols. -» 1814----1824 ee a 
Price’s Mining Commissioners’ Cases $e es sae 
New Brunswick Reports (Pugsley) vis wi oP ave 
Pykes’ Lower Canada Reports .... sie ae, as cag 


Queen’s Bench Reports (Adolphus and Ellis, New iad 
18 vols. 1841—1852 ssa 

ae ee Queen’s Bench Division, 1891—1901 (e. g. - , [1891] 
] . 

Law Reports, Queen’ 8 Bench Division, 25 vols., 18751890... 

Queensland Justice of Peace Reports... 

Queensland Law Journal and Reports, 11 vols., 9 18791901 

Quebec Law Reports “< = sins 

Queensland Law Reports by Beor, '1876—1878 

Quebec Practice Reports ... 

Rapports Judiciaires de Québec, Cour du ‘Banc du Roi, "1892— 
(current) ... 

Rapports J udiciaires de “Québee, Cour Supéricure, "1892— 
(current) ... 

Queensland Supremo Court ‘Reports, 5 5 vols. os 1860-1881 

Queensland State Reports, 6 vols., 1YV2—1906.. 

Weekly Notes, Queensland ne Bos a 


The Reports, 15 vols., 1893—1895 

Roscoe’s Reports of the Supreme Court of the Cape ‘of Good 
Hope, 1861—1867, 1871—1872, 1877—1878 . . 

Rettie, Court of Session Cases (Scotland), 4th serics, 25 vols. - 
1873—1898 des sae is re Ses any 

Ramsay, Appeal Cases 

Nova Scotia Reports (Russell & Chesley) 

Nova Scotia Reports (Russell and Geldert) : 

La Revue Critique de Législation et de Jurisprudence de Canada 

Revue de Jurisprudence- ... 

Revue de Législation et de J urispr udence, 3 vols. a 1845—1848 

New South Wales, Reserved and Equity Decisions 

Ritchie’s Liqu.+; Decisions (Russell) sei 

Quebec Revised Weports .. 

Revue Légale, New Series, '1895— (current) igs 

Revue Légale, Old Series, 21 vols., 1869-—-1802.. 

Reports of Patent Cases, 1884—(current)_ 

Revised Reports 

Rastell’s Hintties oe 

Rayner’s Tithe Cases, 3 vols., 1575 5-17 82 

Real Property Cases, 2 vols., "1843—1847 ee 

Reports in Chancery, fol., 3 vols., 1615—1710 ... 

Reports in Courts of App eal 

New South Wales Reserved and Equity J udgments 

Reserved Cases : 

Rickards and Michaci’s Locus Standi Reports, I vol., 1885-1889 

Rickards and Saunders’ Locus Standi Reports, 1 vol., 1890 -— 
1894 

Ridgeway, Lapp, and Schoales’ Reports (Ireland), l vol., "1793 - - 
1795 

Ridgeway’s Parliamentary “Reports (Ireland), 3 vols.. a “1784— 
1796 : 

Ridgeway’s Reports ‘temp. ‘Hardwicke, 1 vol., King’s Bench, 
1733—1736 ; Chancery, 1744—1746 ... ae 

Ritchie’s Equity Reports ... 

Robertson’s Ecclesiastical Reports, 2 vols. is 1844—1853 

Roberts, Leeming, and Wallis’ New County Court Cases, 1 vol., 
1849—185] we 


Robertson’s Scotch Appeals, House of Lords, 1 vol., 17 07—1727 


Robinson’s Scotch Appeals, House of Lords, 2 vols., 1840—1841 

Rolle’s Abridgment of the Common Law, fol., 2 vols. ... aa 

Rolle’s Reports, King’s Bench, fol., 2 vols., 1614—1625 

Romilly’s Notes of Cases, 1 part, 1767—1787 ... ‘i 

Roscoe, Digest of Building Cases 

Rose’s Reports, Bankruptcy, 2 vols., 1810—1816 . 

Ross’s Leading Cases in Commercial Law nee and Scot- 
Jand), 8 vols. es ee 

Rowe’s Reports (England and Ireland), 1 ‘vol., i7os— ius ies 

Campbell’s Ruling Cases, 25 vols. ‘ei 

Russell’s Reports, Chancery, 5 vols., 1824—1829 

Russell and ylne’ s Reports, Chancery, 2 vols., 18291833 . 


Ing. 
Can. 
Eng. 


Eng. 
Scot. 
Scot. 
Eng. 
Ing. 
Eng. 
Eng. 
ling. 


Eng. 
Eng, 
Eng. 
Ing. 
Ing. 


Xxvlii REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Ry. & Can. Cas. ” 
Ry. & Can. Tr. Cas. 


Ry. & 


Ryde & K. Rat. App. ... 
Ryde, Rat. App. 


mR 
2 PA: 


- 


DADPRNnnnm POM Mm DM DDMAM 
SNAARRONKOE STAN O > bppp 
a eas 


preva pine 


m7 TA 
BPE Smo 

AS 

ce 
PM Rib: 


Sask. L. Rt. 
Sau. & Sc. 


Saund. ... 

Baund. & A 
Saund. & B 
Saund. & C. 
Saund. & M 


Sav. oP 
Say. 

Sc. sun" 
Sc. L. R. 
Sc. R. R. 
Sch. & Lef. 


Scott ik 
Scott, N. R. 
Sea. & Sm. 


Sel. Cas. Ch. 


Selwyn’s N. P. 
Sess. Cas. K. B. 


Sett. & Rem. 


Sh. (Ct. of Sess.) 


Sh. & Macl. 
Sh. Dig. ... 


Sh. Just. 
Sh. Sc. App. 


Sh. Teind Ct. 
Shep. Touch. 


Show. 


Show. Parl. Cas. . 
Bid. 


receded by date) 
aed .) (preceded 


) 
.) (preceded by 


= 


“ 


Russell and Ryan’s Crown Cases prponNed: 1 ven: rey eee 
Russell’s Election Reports... ine 

Railway and Canal Cases, 7. ‘vols., 1835—1854- . Sea , 
Railway and Canal Traffic Cases, 1855—(current) F 
Ryan and Moody’s Reports, Nisi Prius, 1 vol., 1823—1826 ae 
ae hrn oo Konstam’s Reports of Rating Appeals, 1 vol., 1894— 


Ryde’s Rating Appeals, 8 vols., 1871--1898  ... 4. ae 


Searle’s Reports of the Supreme roe of ue eo a of noe eee 

South African Law Journal 

South Australian Law Reports 

South African Law Reports 

ihe the High Court of the South African Republic, 1881 

ee Australian & State Reports, since 1921. (e. g.. 5 " [1991] | 

) 

poe of the Supreme Court of the Cape of Good Hope from 

Court of Session Cases (Scotland), since 1906 (e. q- [1906) 8. C. ) 

Court of Session Cases eeodend) (House of Lords), since 1906 
(e.g., [1906] 8S. OC. (H. L 

eur of J usticiary Cases (Scotland), since 1906 (e. 9. - [1906] ah O. 
(J.)) 

Canada, Supreme Court Reporte .. 

Scots Law Times, 1893 (current) .. 

Queensland State Reports 

Reports of the High Court of Southern Rhodesia es 

Stuart’s Lower Canada Reports ... i Ss _ 

New South Wales, State Reports as abi sre 

Queensland Reports, Supreme ou 

Stua.t’s Vice-Admiralty Reporte .. 

South-West Africa Law Reports . 

Saint’s Digest of Re istration Cases, 1848—1906, 1 vol. 

Salkeld’s Reports, King’s Bench, 8 vols., 1689—1712 . 

Saskatchewan Law Reports 

Sausee a Scully’s be Rolls Court (Ireland), 1 vol., 1837 

eer ees ) Reports, King’ 8 ‘Bench, 2 vols., 1666—1672 | 

Saunders and Austin’s Locus Standi Reports, 2 vols., 1895—1904 

Saunders and Bidder’s Locus Standi Keports, 1905—(current) 

Saunders and Cole’s Reports, Bail Court, 2 vols., 1846—1848 . 

Saunders and Macrae’s County Courts and Insolvency Cases 
(County Courts Cases and Appeals, Vols. II. and III.), 2 ie 
1852—1858 

Savile’s Reports, Common ‘Pleas, fol., 1 vol., 1580—1591 BAS 

Sayer’s Reports, King’s Bench, fol., 1 vol., 1751—1756 

Scottish Jurist, 46 vols., 1829—1873 seg 

Scottish Law Reporter, 61 vols., 1865--—1924 

Scots Revised Reports - 

Schoales and Lefroy’ 8 Reporte, ‘Chancery (Ireland), 2 vols. 
1802—~—1806 cg 

Scott’s Reports, Common Pleas, g vols., '1834—1840 wee 

Scott’s New a Common Pleas, 8 ‘vols. ., 1840—1845 __... 

Searle and Smith’s Reports, Probate and Divorce, 1 vol., 1859— 


1860 
Scloct Cases in Chancery, fol., 1 vol., 1685 —1608 (Pt. “TI. of 
Cas. in Ch.) 
Selwyn’s Abridgement of the Law of Nisi Prius 
Sessions Settlement Cases, King’s Bench, 2 vols., 1710—1747 
Cases adjudged in K. B. concerning Settlements & eee 
1 vol., 1685—1727. 
Shaw, Court of Session Cases (Scotland), Ist series, 16 vols., “a 


1821-1838 . 


Shaw and Maclean’s Scotch Appeals, House of Lords, 8 vols., 
1835—1838 

P. Shaw’s Digest of Decisions (Scotland), ed. by Bell and 
Lamond, 8 vols., 1726—-1868 ... 

P. Shaw’s J usticiary Decisions (Scotland), 1 vol., "1819-1831 

P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 1821—1824 

P. Shaw’s Teind Court Decisions (Scotland), 1 1 vol., sei cies 


ue Sheppard's Touchstone of Common Assuran ate 


Shower’s Reports, King’s Bench, 2 vols., 167 181695 | Sas 

Shower’s Cases in Par ent, fol., 1 vol., 1604—1699.. se 

Siderfin’s Reports, King’s Bench, Gommon Pleas and Exchequer, 
fol., 2 vols., 1657—1 70 eee oe see oe eee 


- REPoRTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. 


Sim. bee “en eee 
Sim. & St. re eee 
ebm N. Ss. awe Ue 
Sa & Bat. ae ar 
Sm. & G. ave 
Smith, K. B. ... oh 
Smith, L. C. elk ane 
Smith, Reg. Cas. ates 
Smythe ae ous eae 
ne Jo. ; tea 
pence 
Spinks 


St. R. Qd. (preceded by 
ate) ... Ses 
Stair Tee. iis 


Stark. ... vas ae 
State Tr. ‘es esi 
State Tr. N. S. ga 
Stewart ... ee 
Stockton... 

Story 

Stra. 

Stu. M. & P. 


Stuart... 
Stuart, Adm. _... 
Stuart, Adm. N. S. 


Stuart, K. B. 


rs e ® 


Sty. eee iz ) eee 
Sw. see cae 

Sw. & Tr. waa aK 
Swan. ... ees Sia 
Swin. ee ek mals 
Syme... wae es 


T. & M. ... 


THe ay. ae ae 


4 


IOs. - -see bis Sen 


Tay. 

Temp. Wood puis 
Term Rep. ee aus 
Terr. L. R. me =e 
Thom. rr ies 
Toth. ... 

Town St. Tr. < ne 
Trem. P. C. ids tise 
Trist. wee 
Tudor, L. C. Merc. Law. 
Tudor, L. C. Real Prop. 
Turn. & R. = ie 


Tyr. & Gr. eae 


U.-C. Jur. mer 
U.C.L.J.N.S._ me 


Simons’ Reporte, Chancery, 17 vols., 1826-—1852 

Simons and Stuart’s Reports, Chancery, 2 vols., 1822—1826.. 

Simons’ Reports, Chancery, New Series, 2 vols., 1850—1852 . 

Skinner’s Reports, King’s Bench, fol-) 1 vol., 1681—1697 ss 

Smith and Batty’s Reports, King’s "Bench yeland) 1 10h 
1824—1825 

Smale and Giffard’s Reports, Chancery, 3 ‘vols., "1852—1857 . 

J. P. Smith’s Reports, King’s Bench, $ vols., 1803—1806 

Smith’s Leading Cases, 2 vols... 

C. L. Smith’s Registration Cases, 1895—(current) 

Smythe’s Repurts, Common Pleas (Ireland), 1 vol., 1830—1840 

Solicitors’ Journal], 1856—(current) 

Spence’s Equitable Jurisdiction of the Court of Chancery 

Spinks’ Prize Court Cases, 2 parts, 1854—1856 


Queensland State Reporta, since 1902 (e.g., [1902] St. R. Qd.) 

Stair’s Decisions, Court of Session (Scotland), fol., 2 vols., 
1661—1681 © sb a 

Starkie’s Reports, Nisi Prius, 8 vols., 1814—1823 

State Trials, 34 vols., 1163—1820 ise 

State Trials, New Series, 8 vols., 1820—1858 ia 

Stewart’s Nova Scotia Admiralty Reports, 1803—1813 

Stockton’s Vice-Admiralty Report and Digest . e 

Story’s Commentaries on Equity Jur isprudence | 

Strange’s Reports, 2 vols., 1716—1747 ... ae 

Bee Milne, and Peddie’ re) Epon (Scotland), | 2 vols, 185 |-— 
185 ae se aa 

Sessions Cases (Stuart) nF 

Stuart’s Vice-Admiralty (Lower Canada) ‘Cases, 1836--1 856 . 

ee Vice-Admiralty (Lower conic Cases, 2nd series, 1859 
—l874 _... 

Stuart’s Reporte of Cases in King’ 8 Bench, ‘etc. (Lower Canada), 


1810-—1835 
Style’s Reports, King’ s Bench, fol., 1 vol., 1646—-1655. 
Swabey’s Report, Admiralty, 1 vol., 1855—1859 ; 
Swabey and Tristram’s Reports, Probate and Divorce, 4 vols., - 
1858—1865 Ee ne ed 
Swanston’s Keports, Chancery, 8 vols., 1818—1821 
Swinton’s Justiciarv Reports (Scotland), 2 vols., 1835—I1841.. 
Syme’s Justiciary Reports (Scotland), 1 vol., 18 26—1829 ... 


Temple and Mew’s Crimical Appeal Cases, 1 vol., 1848—1851 

Reports of the Witwatersrand fligh Court (Transvaal EgIOny 
1902—1909 a 

Sir T. Jones’s Reports, King’ 8 Bench and Common Picas, fol., 
1 vol., 1667—1685 

Reports. of the Witwatersrand High Court (Transvaal Colony), 
1910—(current) - 

The Times Law Reports, 1884—(current) 

Reports of the Supreme Court of the Transvaal, 1910—(current) 

South African Law Reports, Transvaal Provincial Division 

7) ae ee Reports, King’s Bench, fol., 1 vol., 1660— 


Reports of the Supreme Court of the Transvaal, ‘1902—1 909.. 
Tamlyn’s Reports, Rolls Court, 1 vol., 1829—1830... aa 
Tasmanian Law Reports 

Taunton’s Reports, Common Pleas, 8 vols., 1807—1819 

Tax Cases, 1875—(current) es sae 
Taylor’s King’s Bench Reporte _... ha sie ie - 
Manitoba Reports temp. Wood 

Term Reports (Durnford and East), fol., 8 vols., ‘1785—1800.. 
Territories Law Reports ... it 
Nova Scotia Reports (Thomson) .. 

Tothill’s Transactions in Chancery, 1 vol., , 1660-1040 
Townsend, Modern State Trials ... 

Tremaine Pleas of the Crown, 1 vol., 1667 

Tristram’s Consistory Judgments, 1 Vol. 1872—1890 . 

New Brunswick Reports (‘Trueman) : 

Tudor’s Leading Cases on Mercantile and Maritime Law 
Tudor’s Leading Cases on Real Property ass 
Turner and Russell’s Hah ey Chancery, 1 vol., 1822—1825 a 
Tyrwhitt’s Reports, Exchequer, 5 vols., 1830—1835 ... 
Tyrwhitt and Granger’s Reporte, Exchequer, 1 vol., 1835—1836 


Upper Canada Jurist — 
Canada Law Journal, New Series, '1865—(current) mee 


Eng. 
Eng. 
Eng. 
Eng. 


Eng. 


Can. 
Ing. 


Can. 
Eng. 
Eng. 
Eng. 
Ing. 
Can. 
King. 
Eng. 
ling. 
Eng. 
Eng. 


Can. 
Cau. 


XXX REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS, 


oT 


Vern. | 
Vern. & Ser. 


Ves. we ay ade 
Ves. & B. ws 
Ves. Sen. 

Vin. Abr. 

Vin. Supp. 


< 


eee eee eee 


A. Lf. 
-A’B. & W. 
.& W. 
~C.C. 


Tl. C. 
Jo. 


L. D. 
Pe ef 
dae Ts 
y ING (preceded by date) 


#R#S#5 aa S255 


Welt, ih «a on 


Wallis by Lyne 
Web. Pat. Cas. ... 
Welsh, Reg. Cas 
Went. Off. Ex. 
West — 

West temp. Hard. 
West. ‘Tithe Cas 
White . 

White & Tud, i G. 
Wight... 

Will. Woll. & Dav. 


Will. Woll. & I. 


Willes 
Wilm. 
Wils. 
Wils. & S. 
Wils. Ch. 
Wils. Ex. 


Win. ea 
Wm. BI. 


Wm. Rob. ay bass 


Wms. Saund. 

Wolf. & B. 

Wolf. & D. : a 
Woll. ae x oe 
Wood ... m es 
Y: A. D. eve ‘ 


oe ae 
O. $4 sane 


Canada Law Journal, Old Series, 10 vols., eae 
Upper Canada Reports, Queen’s oe se 
Fiji Law Reports (Udal) ... ea 


Victorian Law Reports ... bay ae te exes Les 

Victorian Reports ... bie sia ai is sae 

Victorian Reports (Admiralty) 

Victorian Reports (Equity) 

Victorian Reports (Law) ... ee ae 

Vaughan’ s Reports, Common Pleas, fol., ‘1 vol., 1666—1673 ae 

Ventris’ Reports (Vol. I., King’s Bench ; Vol. II., Common 
Pleas), fol., 2 vols., 1668—1691 

Vernon’s Reports, Chancery, 2 vols., 1680—1719 

Vernon and Scriven’s Reports, King’ s Bench (Ireland), 1 vols 
1786—1788 

Vesey Jun.’s Reports, Chancery, 19 vols., '1789—1817.. 

Vesey and Beames’s Reports, Chancery, 3 vols., 1812—1814.. 

Vesey Sen.’s Reports, 2 vols., 1747—-1756 ad - 

Viner’s Abridgment of Law and Equity, fol., 22 vols. 

Supplement to Viner’s Abridgment of Law and Equity, 6 vols. 


Watermeyer’s Reports of the ee Couree of the Sane of 
Good Hope, 1857... Jes 
West Australian Law Reports 52 “te ‘ek 
Webb, A’Beckett and Williams’ Victorian Reports sae aes 
Wyatt and Webb 
Workmen’s Compensation ‘Cases (Minton-Senhouse), 9 vols. e 
1898—1907 
South African Law Reports, Witwatersrand Tigh Court wi 
Sir W. Jones’s Reports, King’s Bench and Common Pees fol., 
1 vol., 1620—1640 igs 
South African Law Reports, Witwatersrand Local Division ... 
Western Law Neporter ai 
Western Law Times ste 
Taw Reports, Weekly Notes, 1866—(current) (e. g., , [1866] W.N.) 
Calcutta Weekly Notes is Sea ibe 
Weekly Reporter, 54 vols., "1852—1906 . gee beg cae 
Sutherland’s Weekly Reporter 
Weekly Reporter, reporting cases in “the Cape Provincial 
Division... : os Se a “ae 
Wyatt, Webb and IN Beckett 
Western Weekly Reports . ie 
Wallis’ Reports, Chancery ‘(Ireland), 1 vol., 1766—1791 is 
Webster’s Patent Cases, 2 vols., 1602—1855 ‘ae ei isis 
Welsh’s Registry Cases (Ireland), 1 vol., 1832—1840 ... 
Wentworth’s Office and Duty of Executors see 
West’s Reports, House of Lords, 1 vol., 1839—1841 
West’s Reports temp. Hardwicke, Chancery, 1 vol., 17 BGs 1740 
Western’s London Tithe Cases, 1 vol., 1592—1822 ves 
White’s Justiciary Reports (Se otland), 3 vols., 1886—1893 
White and Tudor’s Leading Cases in Kquity, 2 vols. 
Wightwick's Reports, Exchequer, 1 vol., 1810—1811 . 
Willmore, Wollaston, and Davison’s Reports, Queen’ 8 Bench 
and Bail Court, 1 vol., 1837 __... 
Willmore, Wollaston, and Hodges’ Reports, Queen’ 8 Bench and 
Bail Court, 2 vols., 1838—1839 “ 


-Willes’ Re sports, Common Pleas, 1 vol., 1737—1758 


Wilmot’s Notes of Opinions and Judgments, 1 vol., 1757—1770 
G. Wilson’s Reports, King’s Bench and Common Pleas, fol., 
3 vols., 1742-1774 : 
Wilson and Shaw’s Scotch Appeals, House of Lords, ’ 7 vols., ss 
1825—1835 - Ses 
J. Wilson’s Reports, ‘Chancery, 2 vols. es 1818—1819 es vee 
J. Wilson’s Reports, Exchequer in Equity, 1 part, 1817 
Winch’s Reports, Common Pleas. fol., 1 vol., 1621—1625 ; 
William Blackstone’s Reports, King’ a Bench and eee 
Pleas, fol., 2 vols., 1746-—1779 . 
William Robinson’ 8 Reports, Admiralty, 3 vols., "1838—1850.. 
Williams’ Notes to Saunders’ Reports, 2 vols. .. 
Wolferstan and Bristowe’s Election Cases, 1 vol., 1859— 1864 
Wolferstan and Dew’s Election Cases, 1 vol., 1857—18: 38 a 
Wollaston’s Reports, Bail Court os Practice, 1 vol., 1840. 18 11 
Wood's Tithe Cases, Exchequer, 4 vols., 1650—17 98 sis 


Young’s Vice-Admiralty Reports ee ae iss ss 


Aus. 


Eng. 


Scot. 
Eng. 
Eng. 
King. 


Eng. 
Eng. 


Eng. 
Eng. 
Eng. 
Eng. 


Can. 


REPORTS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS. . 


Y. & C. Ch. Cas. 
Y. & C. Ex. ees 


Y divs 

Y. B. 

. B. {Rolls Series) 
. iB. jis Soc.)... 
8. 0 oe 


Mick's 


id Hd 


rolv. 
You. 


tome and ge ha Reports, Chancery Cases, 2 vols., 1841— 
1843 


sores an Collyer's g Reports, Exchequer in Equity, 4 vols. 
83% Pos 

Younge and Jervis’ Leports, Bxchequer, 3 vols., 1826—1830.. 
Year Books . 

Year Books (Rolls Series) .. 

Year Books (Selden Society) = es 

Yearly Practice of the Supreme Court... A 

Y elverton’ s Reports, King’s Bench, fol., 1 vol., 1602-1613, 
Younge’s Reports, Exchequer in Equity, l vol., 1830—1832 ... 


XXX1 


Eng. 


Ing. 
Eng. 
Eng. 
Eng. 
Ting. 
King. 
King. 
King. 


a 


AG... 
Act. : 
Add. . 
Admlty. 
Affd. 
Afifg. 
Akt. 
Alta. 
Anon. . 
Apld. . 
Appet. . 
Appln. . 
Appin. . 
Applt. 
Apprvd. 
Arbn. . 
Archbp. 
Art 


ABBREVIATIONS 


USED IN THIS 


WORK,’ 


(For Abbreviations used in citing Reports, see pp. xv-—XXXi, ante.) 


Ass. Tax Case 


Assce. 
Assocn. 


~ 
“A . 


e 


e 


Co-op. Assocn. 
Comrs. . 
Consd. . 
Corpn. . 

Ct. ‘ 

Ct. of Ch. 

Ct. of Eq. 

Ct. of R. 

DdD.c. Cw 
Dbtd. 


e ® e » @ ? e 


e e s e e e 


ee eed 


for Attorney-General, 


99 
99 
> 
9 


we 


+] 


we 


99 
99 
99 
29 
9 


wa 


93 


99 


Actiengesellschaft. 

Additional. 

Admiralty. 

Affirmed. 

Affirming. 

Aktiengesellschaft ; Aktiebolaget; Aktieselskabot. 
Alberta. 

Anonymous. 

Applied. 

Applicant. 

Application. 

Application to Register a Trade Mark. 
Appellant. 

Approved. 

Arbitration. 

Archbishop. 

Article, 

Assessed Tax Case. 

Assurance. 

Association. 


Borough Council. 
British Columbia. 
Bankruptcy. 
Bankrupt. 
Building Society. 
Bishop. 


Court of Appeal. 

City & South London Railway Co. 
Court of Criminal Appeal. 
County Court Rules. 

Court of Crown Cases Reserved. 
Common Law Procedure Act. 
Central London Railway Co. 
Crown Office Rules. 
Consolidated Statutes of Upper Canada. © 
Cajynas ad satisfaciendum. 
Caledonian Railway Oo. 
Chancery. 

Chancery Division. 

Company. 

Co-operative Supply Association. 
Commissioners. 

Considered. 

Corporation. 

Court. 

Court of Chancery. 

Court of Kquity. 

Court of Review. 


Divisional Court. 
Doubted. 


xXXXxIiv 


Deft. 
Distd. 


Div. Ct. 


Eccl. Comrs. 
Eccl. Ct. 


Ex. Ch. 


Ex p. 
Exch. 
Exor. 


Exorship. 


Expld. 
Extd. 
Extrix. 


ja. 


Folld. 


G. 
G. 
G. 
G. 
G. 
G. 
G, 


& S. W. hand 
C. Ry. 
KH. Ry 

N. Be Scotland Ry. Co. 


Go. 


Co. 


N. Picc. & Brompton Ry. Co 
N. Ry. Co. 


S. & W. Ry. Co. ‘of Ireland . 


G. W. Ry. Co. 
Govt. 
Grdns. 


H. 


L. 


H.C. of A. 


T. R. Comrs. 
Insce. 


JJ. 


K. 


1 


1.J. 
L.JJ. 


L. 
L. 


M. 


M.S 


M. 


Jud. Act 
B. Div. 


& S. Ry. Co. 


.& B. Ry. Co 
~& N. E. 
. & N. W. Ry. Co. 
_& S. W. Ry. Co. 
-& Y. Ry. Co. 

oo > meee , ° 
~-B.& S.C. Ry. Co. 


Ry. ‘Co. 


1. & S. Ry. Co. 


S. Act 
S. & L. Ity. Co. 


Mags. 
Man. 

Mentd. 
Met. Dist. Ry. Co. 
Mct. Ry. Co 


Mid. G. W. Ry. Co. 


Mid. Ry. Co. . 
Mige. 
Mtgee. 
Mtgor. 


N. 
N. 


N 
N. 
N 


B. 


B. Ry. Co. 


F. 


ee 


. KE. Ry. Co. 


e 


_C¢. & D. Ry. Co. 
OC. C. 
_ Klee. Ry. Co. 
. G. Board 


ee 8@ @ @ 


. e e e ° 


ABBREVIATIONS. 


for Defendant. 


Distinguished. 
Divisional Court. 


Ecclesiastical Commissioners. 
Icclesiastical Court 
Exchequer Chamber. 

ix parte. 

Exchequer. 

Executor. 

Executorship. 

Explained. 

Extended. 

Executrix. 


Fieri facias. 
Followed. 


Glasgow & South Western Railway Co. 

Great Central Railway Co. 

Great Eastern Railway Co. 

Great North of Scotland Railway Co. 

Great Northern, Piccadilly & Brompton Railway Oo. 
Great Northern Railway Co. 

Great Southern & Western Railway Co. of Ireland. 
Great Western Railway Co. 

Goverrment. 

Guardians or Guardians of the Poor. 


High Court of Australia. 
House of Lords. 


Inland Revenue Commissioners. 
Insurance. 


Justices. 
Judicature Act. 


King’s Bench Division. 


London & Brighton Railway Co. 

London & North Eastern Railway Co. 
London & North Western Railway Co. 
London & South Western Railway Co. 
Lancashire & Yorkshire Railway Co. 
Local Board. 

London, Brighton & South Coast Railway Co, 
Tord Chancellor. 

London, Chatham & Dover Railway Co. 
London County Council. 

London Electric Railway Co. 

Local Government Board. 

Lord Justice. 

Lords Justices. 

London, Midland & Scottish Railway Co. 
London, Tilbury & Southend Railway Co. 


Merchant Shipping Act. 

Manchester, Sheffield & Lincolnshire Railway Co, 
Magistrates. 

Manitoba. 

Mentioned. 

Metropolitan District Railway Co. 
Metropolitan Railway Co. 

Midland Great Western Railway Co. 
Midland Railway Co. 

Mortgage. 

Mortgagee. 

Mortgagor. 


New Brunswick. 

North British Railway Co. 
North Eastern Railway Ca. 
Not Followed. 


‘Nisi Prius. 


N.S. . : ‘ ; ‘ 
N. W. P. , . ; : 
N, W. T. : , ‘ ‘ 
Ont. ; é : ‘ 
Ord. e e ° e ° 
Overd. . : ‘ 7 ‘ 
PC. , ; z ‘ : 
P. EI ; 

Petn. ., : ; 
Pitf. . ‘ : 

Q. B. Div. . ‘ ‘ 
Que : : 

RC. . ; : : 
R. D.C. ‘ ‘ ; ; 
R. S. A. ; : : 
R. S.C. : : 
R. S. C. . 
Refd. ; 


Regn. of Trade Mk. ‘ 
Regr. of Trade Mks. : ‘ 
Resp. . ; ; 


Restg. : : 
Revsd. . : ‘ ‘ ‘ 
Revsg. . ; , . 

Ry. Co. ; ‘ ° 
S.C... 


S. C. (name of colony following) 


S. E. 

S. E. & C. Ry. Co. . : ‘ : 
S. E. ne Co. ; ‘ 3 
S. P. : ‘ ; P 
S.S. 

Sask. 

Sched. . ‘ ‘ : 

Sct. ja e 

Sect. : ‘ 

Set. Land Act ‘ ; 
Settlmt. ; ‘ ‘ 

Soc. ‘ ; ‘ 

Soc. Anon. . ; ; 

Solr. . ; Z ‘ 


Trade Mk. ‘ ‘ 
Tram. Co. : ‘ 


U~ C. e e e e e 
U_.TD. C. ‘ : 
U. S. A. ¥ 
Union Assmt. ‘Com. 
Urban S. A. 

V.-C. e C] ® e t) 
Workmen’s Comp. Act . , 


Y. 1 e ® ® @ e 


ABBREVIATIONS. 


for Nova Scotia. 


99 


99 


North-West Provinces. 
North-West Territories. 


Ontario. 
Order. 
Overruled. 


Privy Council. 

Prince Edward Island. 
Petition or Election Petition, 
Plaintiff. 


Queen’s Bench Division: 
Queere. 
Quebec. 


Rural Council. 

Rural District Council. 
Rural Sanitary Authority. 
Revised Statutes of Canada. 
Rules of the Supreme Court, 1883. 
Referred. 

Registration of Trade Mark. 
Registrar of Trade Marks. 
Respondent. 

jtestoring. 

Reversed. 

Reversing. 

Rail. Co. or Railway Co. 


Same Case. 

Supreme Court of a Colony. 
Settled Estates. 

South Eastern & Chatham Railway Co. 
South Eastern Railway Co. 
Same Point. 

Steamship. 

Saskatchewan. 

Schedule. 

Scire facias. 

Section. 

Settled Land Act. 
Scttlement. 

Society. 

Société Anonyme, etc. 
Solicitor. 


Trade Mark. 
‘Tramways Company. 


Urban Council. 

Urban District Council. 

United States of America. 
Union Assessment Committee, 
Urban Sanitary Authority. 
Vice-Chancellor. 

Workmen’s Compensation Act. 


Yukon Territory. 


MEANING OF TERMS 


USED IN CLASSIFYING ANNOTATING CASES. 





THE different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as “‘ Mentioned,” are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
“ Referred to,” which come at the end of the group and are arranged inier se in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as ‘“‘ Mentioned ’’ arranged chronologically inter se. The terms used in classi- 
fying the annotsting cases are as follows :— 


‘* APPLIED ”’ (Apid.).—This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 


** APPROVED ”’ (Apprvd.).—-This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 


‘ CONSIDERED ”’ (Consd.).—This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annuisted case. 


“ DISTINGUISHED ” (Distd.).—This expresion is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts: or in law) 
between it and the annotated case is poinsed out. 


“ DouBTED ” (Dbtd.).—-This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotatcd case is wrong, 
adduces reasons which seem to show that it is not accurate. 


““ EXPLAINED ” (Expld.).—This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 


“ EXTENDED ” (Extd.).—Compare ‘‘ APPLIED,” supra. 


‘‘ FOLLOWED ” (Folld.).—-This expression is used to denote that the same principles of law 
are applied in the two cascs. It does not necessarily imply that: the facts are sub- 
stantially identical in the two cases. 


‘ Nor FoLtLuowep ” (N.F.).—Compare ‘ FOLLOWED,” supra, to which it is the adverse. 

“ OVERRULED ” (Overd.).—-This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 


“ REFERRED ” (Refd.).—This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on tho caso annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 


“ MENTIONED ” (Mentd.).—This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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ACTION. 


Part |!.—Definitions. 


Before this case add :— 
See, now, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 225. 


Add. Annotation :—Consd. De La Rue v. 
eee & Stockwell, Ltd., [1936] 2 


After this case add :— 
.]}—See HUSBAND & WIFE, No. 2291a, post. 


Add. Citation :—on appeal, sub nom. ROYAL 
AGRICULTURAL HALT Co.v. ISLINGTON ASSESS- 
MENT COMMITTER, [1918] A. C. 525, H. L. 


Add. Annotation :—Consd. Bottomley v. 
West Derby Assessment Committee, etc. 
(1931), 47 T. L. R. 468. 


Add. Annotation :—-Refd. Dennerley v. Prest- 
wick U. D. C.,, (103): ] 1 Ik. B. 334. 


Appeal from Divisional Court—On case stated 
by quarter sessions-——Derating appeal.]—By 
Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 225, an action is defined 
as a civil proceeding begun by writ, ‘‘ or in 
such other manner as may be prescribed by 
rules of Court.”’ By R.S.C., Ord. 58, r. 15, 
an appeal from any order, whether final or 
interlocutory, in any matter not being an 
action, shall be brought within 14 days efter 
perfecting :—Held: as an appeal from the 





decision of a Div. Ct., on a case stated by |; 


quarter sessions on an appeal from an assess- 
ment committee on a question of derating, 
is an appeal in a matter which is not an 
‘faction ’’ as above defined, the time for 
bringing the appeal is limited to 14 days.—- 
BOTTOMLEY v. WEST DERBY ASSESSMENT 
COMMITTEE, MERSEY Docks & HARBOUR 
BoARD v. WEST DERBY ASSESSMENT CoOM- 
MITTEE, BOTTOMLEY v. MrEnrseEY Docks & 
HARBOUR BOARD, BOTTOMLEY v. LIVERPOOL 
GRAIN STORAGE & TRANSIT Co., 
f1932] 1 K. B. 40; 101 L. J. K. B. 8; 
145 L. T. 592; 95 J. P. 186; 47 T. L. R. 468; 
29 L. G. R. 576; (1926-31), 2 B. R. A. 846, 
C. A.3 on appeal from S. C. sub nom. WEST 
DERBY REVENUE OFFICER v. LIVERPOOL 
GRAIN STORAGE & TRANSIT Co., Lrp., 
Mersey Docks & HARBouR BOARD v. WEST 
DERBY REVENUE OFFICER, WEST DERBY 
REVENUE OFFICER v. MERSEY Docks & 
HARBOUR BOARD (1931), 47 T. L. KR. 237, 
D.C. 


Annotation :—Folld. Wilkinson (Taunton Revenue Officer) 
v. Sibley & Donovan (1931), 101 L. J. K. B. 26. 


18b. 


PART 1. SECT. 1, SUB-SECT. 1.—A. 


12 


action.}—An originating summons taken 





-J—The appeal began with a 
preliminary objection by counsel for resps. 
that the appeal was out of time, because 
fourteen days’ notice had not been given. 











In the Mersey Docks cases (No. 18a, ante) | 


that we have just concluded, we unfortunately 
spent two or three hours in considering 
whether the time was fourteen days or six 
weeks. The reasons for our decision will 


i. Originating summonse—When 


J.8. 


oy el bre 


27. 


29. 


30. 


31. 


35a. 


36. 


42. 


48a. 


out pursuant to R. 8. C., Ord. 55, r. 4, 
is an action: & the time for appealing 
from an order of the ct. on such 4 


appear when at some later time we give the 
considered judgment in the Mersey Docks 
case, but I have the authority of my brothers 
for stating that at present, for reasons which 
will appear in the Mersey Docks judgment, 
the majority of the ct. is of opinion that the 
time, is fourteen days (Scrutron, L.J.).— 
WILKINSON (TAUNTON REVENUE OFFICER) v. 
SIBLEY & DONOVAN, [1932] 1 K. B. 194; 
101 L. J. K. B. 26; 146 L. T. 13 95 J. P. 
208; 29 L. G. R. 633; 2B. R. A. 926, C. A. 


Add. Annotation :—Consd. R. v. L. C. C.,, 
Ex p. Swan & Edgar (1927), Ltd. (1929), 
141 L. T. 590. 


Add. Annotation :-——Apprvd. Graigola Merthyr 
Co. v. Swansea Corpn., [1929] A. O. 344. 


Add. Annotations :—Apprvd. Craigola Merthyr 
Co. v. Swansea Corpn., [1929] A..C. 344. 
Refd. Farnworth v. Manchester Corpn., [1929] 
1K. B. 533. 


Add. Annotations :—Consd. Ware & De Fre- 
ville v. Motor Trade Assocn., [1921] 8 kK. B. 
40. Apprvd. Graigola Merthyr Co. v. Swansea 


_Corpn., [1929] A. C. 344. 


Criminal prosecution --- Administration of 
Justice Act, 1920 (c. 81), s. 15.]-—By above 
sect., ‘where, for the purpose of disposing of 
any action or other matter which is being 
tried by a judge with a jury in any ct. in 
England or Wales, it is necessary to ascertain 
the law of any other country which is applic- 
able to the facts of the case, any question as 
to the effect of the evidence given with 
respect to that law shall, instead of being 
submitted to the jury, be decided by the 
judge alone”? :—IlHeld: the words ‘ any 
action or other matter ’’ include a criminal 
prosecution.—R. v. HAM*tEK, [1923] 2 K. B. 
786; 92 L. J. K. B. 1045; 129 1. TT. 479; 
87 J. P. 194; 39 'T. L. BR. 670; 68 Sol. Jo. 
120; 17 Cr. App. Rep. 142; 27 Cox, C. C. 
458, C. C. A. 

Add. Annotation :—As (1) 

Debtor, [1929] 2 Ch. 146, 

Add. Annotation:—Dbtd. Le Thomson’s 
Mortgage ‘Trusts, Thomson v. Bruty, [1920] 
1 Ch. 508. 

Summons—Real Property Limitation Act, 
1833 (c. 27).)—A summons by a_ second 
mtgee. against the first mtgee. & other persons 
interested in the surplus proceeds of sale to 
have it determined whether he is entitled to 
repayment of the principal moneys owing on 
the second mtge. & all arrears of interest & 
costs, & to obtain payment accordingly, is in 
substance an action by a beneficiary for cxe- 
cution of the trusts of the surplus proceeds & 
is not an “ action or suit ”’ for the recovery of 
‘‘ interest in respect of money charged upon 
or payable out of land’ within sect. 42 
of the above Act.—e THOMSON’S MORTGAGE 


?9 


to Apld. te 


summons is not Huited to twenty-one 
as a PP ten |S v. A.-G., [1919] 1 
I. R. 430.— IR. 





Cases 48a-—-104, 


Trusts, THOMSON v. Bruty, (1920} 1 Ch. 
608; 89 L. J. Ch. 213; 123 L. T. 138; 64 
Sol. Jo. 375. 








ENGLISH AND Empire Dicrest SUPPLEMENT. 


to exceed a certain maximum price fixed by 
an Ord. in Council. By reg. 2 F. compensa- 
tion for goods taken thereunder was to be 








61. Add. Annotation :—Refd. Re Warren, Wheeler paid as determined by an arbitrator, taking 
v. Mills, [1938] 2 All E. R. 331. into account the cost of production of the 
64. Add. Annotation :—Refd. Thomson’s Mort: eye FL ee ine Onl. in Colne has Deed 
ric ‘ 
gage Trusts, Thomson v. Bruty, [1920] 1 Ch. Pai 4. ‘The Defence of the Re aha Losses 
Commission having refused to entertain a 
a i888 (e271 Be eOdsoN ec Monician claim for ee tenner the owners of the 
Trusts, THOMSON v. Bruty, No. 48a, ante. — nota sag ane G rea See ae 
71. Add. Annotation :—Consd. fe Keystone a 2 F, & that fey were entitled to com- 
Knitting Mills Trade Mk., [1929] 1 Ch. 92. pensation fixed by arbn. thereunder. At the 
74. Add. Annotation:—Consd. Re Keystone trial the judge held that the Controller had 
Knitting Mills Trade Mk., [1929] 1 Ch. 92. acted under reg. 2 B., & dismissed the petition. 
82. Add. Annotations :—Consd. Re Jaunccy, On July 22, 1920, suppliants gave notice of 
Bird v. Arnold, [1926] Ch. 471. Refd. appeal. On Aug. 16, 1920, Indemnity Act, 
Dennerley v. Prestwich U. D. ©. [1930] 1 1920 (c. 48), was passed :—Held: (1) the 
K. B. 334 ; Weld v. Petre, [1929] 1 Ch. 33. appeal was not a “ proceeding instituted ”’ 
87. Annotations :—Consd. Robinson v. R., [1921] within sect. 1 of the Act; (2) those words 
3K. B.183. Refd. Chester v. Bateson, [1920] i do not include a final judgment given before 
K. B. 829; R.v. Hammer, [1923] 2 K. B. 786. the passing of the Act, - her lone tbe appee 
89, Annotation :—Retd. First National Reinsur- aa tee ee ee 
ance vu. Greenfield, [1921]2 K. B. 260. 673: 37T L. 2. 698. C. A. : oe 
90. For ‘under the above sect.” read ‘“ under on 22 Aw 10-11) Bela. Bowing 

Married Women’s Property Act, 18938 (c. 63), mate ety AEP anette tegen ere te 
B. 2.” 90b. .|—-A person who has lodged a 
Add. Annotation :—Apld. Re Emery, Emery v. » caveat against probate of a will is not, though 
Emery, [1923] P. 18d. his action compels the exors. to take proceed- 
90a. -|—The Food Controller requisi- ings, so much the actor in the proceedings 
tioned certain cattle feeaing stuffs under as to be liable to give security ‘or costs.— 
Defence of the Realm Regulations, but Re Emery, Kmery v. Emery, [1923] P. 184 ; 
whether under reg. 2 B. or reg. 2 F. was 92 L. J. P. 1388; 39 T. L. R. 713; sub nom. 
doubtful. By reg. 2 B. the price to be paid In the Goods of EMERY, EMERY v. EMERY, 130 

for goods taken thereunder was to be deter- L. T. 127. 
mined by the tribunal by which claims for 104. Add. Annotation :—Refd. Goldrei, Foucard 


compensation under Defence of the Realm 
Regulations were determined, but was not 


vy. Sinclair & Russian Chamber of Commerce 
in London, [1918] 1 K. B. 180. 


PART I. SECT. 1, SUB-SECT. 5. 


sa. Action—Claim for damages & in- 
function—Transfer of Land ct, 1893 
(No. 14), 8 117.}-—The term “ action at 
law *’ in the above sect. embrances an 
action of the nature of a suit in equity, 
e.g. & Claim for an injunction & dam- 
ages in respect. of trespass to & inter- 
ference with a right of way.—STRELIT~ 
BROTHERS 0. RITNALL (1912), 15 
W.A. L. RR. 12.—AUS. 

8b, ---— Divorce petition—Insolvency 
wict, 1915 (No. 2671), 8. 174.)—The 
word “* action ’’ in the above sect. docs 
not include a procevding by petition 
in divorce.— fle HAnvey, [1920] 
V.“L. R. 142.—AUS. 


a0. —— Petition of right.)}—A petition 
ofrightisnotan “action.” The definl- 
tions of ‘‘ actions”? in Judicature Act 
& rules are merely a conventional 
mothod of interpreting the statute & 
rules, adopted for the sake of brevity 
& aimplicity, & not for the Py ose of 
ohanging the true nature o 
MILLAR v. R., [1921) 49 O. L. BR. 93; 
19 O. W.N. 458; 58 D. L. R. 585.— 
CAN. 

sp. In insurance tey—Sutt in 
Iindia.J—The word *‘ ea ” contained 
in a policy of Insurance issued by an 
i ee co, corresponds in meaning 
to the word “ suit’ in India.—Maya 
Das BHAGAT vo. COMMERCIAL UNION 
ASSURANOB C©o., Lrp., I. L. R., [1937] 
1 Oal, 541.—-IND. 

sd. Proceeding in action—A pplication 
for relief against distrainti—Waur Jelief 
Act.}—The above Act empowers a 
judge of tho Supreme Ct. to dispense 
with the restrictions therein contained. 
Applt. distrained against resp. under 
&® mtge, notwithstanding that resp. 
was within the protection of the Ac 





Resp. applied to a county ct. Judge as 
‘local Judge ” of the Supreme Ct. for 
relief, who made an order against resp. 
dispensing with the restrictions of the 
Act :—Held: the local judge had no 
jurisdiction, as the proceeding was not 
a proceeding in an ‘‘ action,’’ as re- 
quired under the wording of the Ord. 
in Council, June 16, 1906. Resp.’s 

roper remedy against applt. was by 
Injunction to restrain applt. from in- 
vading his righta under the Act.-— 
HANNA ¥. COSTERTON, [1919] 1 W.W.R. 
930; 44 D. L. Rk. 478.—CAN. 


se. Proceeding — Canadian National 
Railways Act, s.15.J—A writof garnish- 
ment attaching moneys owed by the 
Canadian National Railway Corpn. to 


therefore issue ** without a fiat ’’ from 
the Crown.—CANADIAN NATIONAL Ry. 
Co. v. Crorgau & CuicuE, [1925] 
S.C. R. 384.—CAN., 


sf. Suit or proceeding—Meaning de- 
pendent on contert of statute.}—The 
words “‘ suits ’”’ & “ proceedings ’’ have 
different meanings in different statutes, 
& it is not possible to lay down a general 
rule which would be applicable to ali 
cases. In each particular case the 
question has to beexaminod in reference 
to the context, & that meaning is to be 
proferred which will best fit in with it. 
—Krrea SINGH tt. AJAIPAL SINGH 
(1928), I. L. R. 10 Lah. 165.—IND. 


sg. Suit or action—Application by 
curator bonis.}—An application by the 
curator bonis of a person who has been 
dec. incapable of managing 
affairs for the appointment of a curator 
ad litem & for leave to institute pro- 
ceedings to set aside the marriage of 


such a person is a civil suit or action 
within South Africa Act, 8s. 103.— 
MITCHELL v. MITCHELL, [1930] App. D. 
217.—S. AF, 


sh. .)—The essential feature of 
a “ suit or action ’? under sect. 50 of 
the Charter of Justice or under sect. 39 
of Trausvaul Proclamation 14 of 1902, 
or of a ‘* suit. ’? under sect. 24 of Cape 
Act 35 of 1896, is that it is a proceeding 
in which one party sues for or claims 
something from another, & no proceed- 
ing which lacks this feature, such as 
requestration proceedings or an applica- 
tion for the winding up of 4 co., can 
be properly described as a “* suit or 
action ’’ or as @ “ suit’? under any of 
these sects.— COLLETT v. PRIEST, [1931] 
A. D. 290.—S. AF. 

sk. Case.J)}—The word ‘“‘ case”? in 
Civil Procedure Code, 8. 115, does not 
necessarily mean a suit, but can mean a 
proceeding.—BHOLA Nati v. RaGHu- 
NATH Das MITHAN LAL (1929), I. L. R. 
51 Ail. 1010.—IND. 


PART I. SECT. 2, SUB-SECT. 1. 


104 ii. -}+—The oxpression ‘‘a 
cause of action ’’ in Supreme Ct. Act, 
1915 (No. 2733), s. 141, means the 
particular act or omission occasioning 
the injury complained of, & so givin 
tise to pltf.’s claim, not every fac 
material to be proved in order to en- 
title pltf. to succeed.—CHIDZEY v. 
arenas (1920) V. L. R. 558.— 

104 ili. JJ—The “cause of 
action ’? in District Cts. Act, R. 8. &., 
1920 (c. 40), s. 29, means the whole 
cause of action, including every 
material fact which pltf. must allege 
& prove to give him a Ss ony to judg: 
ment, & therefore if the whole cause of 











106. Add. Annotations :—Refd. Goldrei, Foucard 
v. Sinclair & Russian Chamber of Commerce 
in London, [1918] 1 K. B. 180; 
County Council v. Hopley (1923), 130 L. T. 


123; The Koursk, [1924] P 


Tedesco, [1926] 2 K. B. 227. 


107. Add. Annotations :—Apld. Cheshire County 
Council v. pepey (1923), 180 L. T. 128. 
oucard v. Sinclair & Russian 

Chamber of Commerce in London, [1918] 1 
K. B. 180 ; The Koursk, [1924]P.140; Venn 13 ; 
v. Tedesco, [1926] 2 K. B. 227, 


114. Add. Anndtation :—Refd. Huyton & Roby Gas 
Co. v. Liverpool Corpn., [1926] 1 K. B. 146. 


Refd. Goldrei, 





116a. 


general declaration.]|— Where the substantial 
object of an action is damages & not the ascer- 
tainment of a common right for future 
guidance, pltfs. ought not to be allowed to 
split up a cause of action & first obtain a 
declaration, & then in a second action work 


out its result.—-JONES v. 
Co., Lrp., THOMAS v. 


COLLIERIES Co., Lrp. (1921), as reported in 


152 L. T. Jo. 70, c. A. 


117. For “new subsidence” read “‘ recurring tort.” 


118. Add. Annotations :—As to (1) Refd. Boynton 
v. Ancholme Drainage & Navigation Comrs., 
[1921] 2 Ke B. 213; Kennard v. Cory, [1922] 
1 Ch. 265 ; Huyton & Roby Gas Co. v. Liver- 
pool Corpn. (1925), 42 T.L. R.116. Generally, 
Refd. Conquer v. Boot, [1928} 2K. B. 336. 


a district ei action did not aniae in 
one judicial district the action should 
be brought in that district where deft. 
or one of several defts. resides or 
carries on business. Notwithstanding 
sect. 2, sub-sect. 2 (2), of the Act pro- 
viding that in the Act unless there is 
something in the subject or context 
repugnant thereto the expressions 
‘* cause ’’& *‘ action ’’ shallrespectively 
have the same meaning as the same 
expressions have in King’s Bench Act, 
the words ‘‘ the cause of action ’’ in 
sect. 29 should not be construed in the 
same way as in King’s Bench Act, 
s. 35, because in sect. 29 ‘‘ there is 
something in the ab ecu or context 
repugnant thereto,’’ namely, the fact 
that sect. 29 confers jurisdiction on an 
inferior ct. & therefore must be strictly 
construed, jurisdiction not being 
assumed beyond what is clearly con- 
ferred, whereas a different principle 
applies in sect. 35 which does not 
affect to deal with jursidiction but 
simply deals with practice & pro- 
cedure in a superior ct.—HoOwWELL v. 
cn [1921] 3 W. W. R. 587.— 


106 iff. S. P. Sutrrz v. CANADIAN 
NATIONAL KRY. Go., (1927) 1 D. L. KR. 
951; [1927] 1 W. W. R. 193; 21 
Sask. L. R. 345.—CAN. 


106 iv. -1—The only definition 
of ‘‘ cause of action ’”’ that will work, 
if it has to be applied to cases of all 
kinds, is the entire set of facts that 

ves rise to an enforceable claim.— 

NGINEERING SUPPLIES LTD 
DHANDHANIA & = (1530), ee R. 
58 Cale. 539.—IND 


106v. 5—the meant of the 

ere ** cause of action ”’ as defined in 

h cts. & accepted in India, 

i that t comprises ery fact which . 
would be necessary for & tf. to prove. et 








traversed, in order eupeert is 
ment to the ju ent ert the ct. ; every- 
thing which, not proved, renders 


pie unable to sustain his action must 
part of the cause Ps big oy 
GUARDIAN ASSURAN SHIVA 
Sr gag SineH I. es =e 11937] All. 


Vol. 1L.—Action. 


122, Add. Annotations :—Apld. Wilson v. United 
Counties Bank, [1920] A. O. 102. 
v.- Ord, [1928] 2 K. 
Koursk, [1924] P. 140. 
Boot, [1928] 2 K. B. 3386. 


Cheshire 
- 140; Venn v. 


Cases 106—147. 


Consd. Ord 
B. 432. Apld. The 

Consd. Conquer v, 
Refd. Goldrei, 


Foucard v. Sinclair & Russian Chamber of 


Commerce in London, [1918] 1 K. B. 180; 
Debenham v. Perkins (1925), 183 L. T. 252 

British & French Trust Corpn., Ltd. v. 
New Brunswick Ry. Co., [1936] 1 All EK. R. 
Rowntree & Sons, Ltd. v. Frederick 


Allen & Sons (Poplar), Ltd. (1935), 41 Com. 


Cas. 90. 


1 K. 


PART I. SECT. 2, SUB-SECT. 2.-—A. 


sj. Sale of goods: -—T'y be delivered at 
place naincu --i?cyment to be made else- 
where. }—Deft., in Perth. gave to K., who 
was agent for piu'., & written order for 
certain goods et a nrice. This order 
B. transmitted to hie principal in 
Melbourne, who deciuned it, but 
authorised B. to inform deft. that 
pltf. would accept the order at in- 
creased prices, added in ink on the 
original order. ‘hese new prices were 
subsequently submitted by L. to 
deft., who agreed to take certain of the 
woods at tho increased prices. By the 
contract the goods were to be delivered 
f.o.b.,.Melbourne, payment to be by 
draft payable at Perth, cost of exchange 
to be added. Pltf. shipped the goods 
to deft. in Perth, who refused to 
accept the draft, alleging inferiority of 
the goods -—Held : the contract was 
made in Perth; & the only breach of 
the contract took place in Perth; & 
pres peeadad had to be made 
f.o.b. Melbourne, there was not a@ cause 
of action arising within Victoria.— 
CHIDZEY vt. BRECKLER, [1920) V. L. R. 
558.—AUS. 

sk. +A ‘cause of 
action ’’’ on 4 breach of contract in- 
cludes the contract & its breach. if 
a purchaser of machinery promises to 
pas! the pushes? price to the vendor 

t signs the agreement & 

caereee the machinsry at W. the 
vendor’s canse of action for the pur- 
chaser’s nt to sal ei cannot be said 
to arise at E8TERN CANADA 
AUTO Tcibe. Co., Lrp. ve. BJARNA- 
son, [1920] 1 W. W. R. 621.——CAN. 

sl, .}~PItf. sold & de- 
livered a motor car to deft. at Prince 
Albert, & deft. gave lien notes therefor 
signed at Prince Albert but payable 
at Saskatoon:— Held: the sult for 
balance due thereon was p open, 
entered the Saskatoon judicia) 
district as the ‘*‘ cause of action "’ ae 
there.——OLMSTEAD we. ScorT, {1921} 1 
W. W. R. 1033 —t —CAN. 

sm. Contract—-Where act or omtasion 
giving cause of com aseee east he }—A 
** cause of aon ppliied to 
actions in the Ct. of King’s 2g ench & 

















Add. Annotation :—Generally, Refd. Conquer 


Add. Annotations :—As to (1) Refd. Ord v. 
{1923] 2 K. B. 482. 
Mackenzio Kennedy v. Air Council,’ [1927] 2 


As to (2) ) Refd. 


Add. Annotations :—Refd. Ord v. Ord (1923), 
92 L. J. K. B. 859; British & French Trust 
Corpn., Ltd. v. New Brunswick Ry. 


Co. 


Add. Annotation :—-Consd. Fishwick v. Gyani, 


Add. Annotation :—Refd. Goldrei, Foucard v. 
Sinclair & Russian Chamber of Commerce in 
London, [1918] 1 K. B. 180. 


Add. Annotations :—As to iD Eels Courtenay 
v. Earle (1850), 10 C. B. 
Moy, Davies, Smith, V wal & Co., [1936] 
B. 399. 


125. 
Claim for damages—Right to prior | jo, v. Boot, [1928] 2 K. B. 336. 
Ord, 
K. B. 617. 
136. 

JORY BroruHErs & ! 
Great MOUNTAIN [1936] 1 All BE. R. 138. 
144. 

(1925] 1 K. B. 617. 
145. 
147. 


Refd. Jarvis v. 


tor the purposes of King’s Bench Act, 

t. S., 1920 (c. 30), 8. 35, arived 
where, with regard to a contract, the 
act or omission of doft. occurs which 
gives pltf. his cause of complaint, 
although the term may have a different 
construction in cases involving the 
local jurisdiction of inferior cts.— 
ST. LOUIS RURAL MUNICIPALITY v. 
a eda [1923] 1 W. W. R. 950.— 


PART I. SECT. 2, SUB-SECT. 4.—B. 

sn. Breach of trust—WNWatlure to 
account.j—The wrong of a sale of land 
in breach of trust & the wrong of a 
failure to account are entirely different 
things; & in this case there was a 
joinder of different causes of action, 
in which the different defts. were not 
all interested. An order was made 
requiring pltf. to elect upon which 


cause of action he would proceed.——- 
THOMAS wv. Day (Alta.) ae 21 
W. L. R. 244; 2 W. W. 1. 133; 4 


D. L. It. 238.—CAN. 


PART I. SECT. 2, SUB-SECT. 4.—C. 

wi, —— Account by agent.)—In a 
suit based upon an alleged agency, 
responsible for accounts & refund, it is 
the general agency with liability to 
account & refund the balance which is 
the cause of action, & not each separate 
act of payment or collection. Any 
individual act of collection cannot 
therefore be said to be a part of the 
cause of action 80 as to confer juris- 
diction on the ct.—SHAH SANKAL- 
CHAND v. AMBALAL NAGINDAS (1929), 
I. L. R. Bom. 192.—IND 


PART I. SECT. 2, SUB-SECT. 5.--B. 


141 li. .--Though = deft. 
on conviction for a commou assault, 
{ustead of being fined or imprisoned, 
was merely bound over to keep the 
peace, under the magistrates’ powers 
under Criminal Code, 6. 748 :—Held: 
deft. was under s. 734 of the Gode 
released from any subsequent civil 

roceedings for the same cause.— 
hnrwea v. DULEBA, te 3D. L. R. 
6386 ; W. W. R. 1177: 20 Alta, 
L. R. 4 493. —CAN. 








Cases 158a—205b. 


153a. 


187. 


187a. 


191. 


194. 


197. 


198. 


199. 


205. 








-|—In the ordinary case of pos- 
sible controversy between parties, but where 
no specific right has been asserted & no claim 
formulated, it is not open to one of the parties, 
because he apprebends a claim against him, 
to serve a writ or other process upon the other 
party in order to obtain a determination that 
such claim cannot be made. 

Where the sole exor. under a will never 
made any claim against the beneficiaries 
for repayment of certain costs which he had 
been ordered to pay to them, all he did 
having been to reserve his right to claim 
such repayment under a deed of indemnity 
that the beneficiaries had executed in his 
favour :—Held: the ct. had no jurisdiction 
to make a declaratory judgment under R.S.0O., 
Ord. 25, r. 5, & Ord. 544, r. 1, on the applica- 
tion of the beneficiaries, their duty being to 
wait until they were attacked & then to raise 
their defence.—Re CLay, CLAY v. Bootu, Re 
A DE&ED OF INDEMNITY, [1919] 1 Ch. 66; 88 


ENGLISH AND Empire Dicest SUPPLEMENT. 


L. J. Oh. 40; 119 L. T. 754; 63 Sol. Jo. 23, 


C. A. 
Annotations :—Consd. Jaeger v. Jaeger Co. (927), 44R.P.C. 
437. Refd. Ruislip-Northwood U. D. C. v. Lee (1931), 
145 L. T. 208; Thomas v. A.-G., [1936] 2 All E. R. 1325. 


Declaratory judgments generally, see JupG- 
MENTS. 

157. Add. Annotation :—Consd. JEshelby  v. 
Federated European Bank, Ltd. (1931), 101 
L. J. K. B. 245. 

176. Add. Annotations :—Refd. Aksionairnoye Ob- 
schestvo, A. M. Luther v. Sagor, [1921] 1 
K. B. 456; London Jewellers, Ltd. v. 
Attenborough, London Jewellers, Ltd. v. 
Robertsons (London), Ltd., [1934] 2 K. B. 
206. 

179. Add. Annotations :—Consd. Lowe v. Bentley 
(1928), 44 T. L. R. 388 ; Eshelby v. Federated 


European Bank, Ltd. (1931), 101 L. J. 
K. B. 245. 
180. Add. Annotation :—Consd. Lowe v. Bentley 


(1928), 44 T.L. R. 388. 


Part Il—In respect of what Acts and Omissions an 
Action will Lie. 


Add. Annotations :—Consd. Neville v. London 
‘‘ Express ’’’ Newspaper, :1919] A. C. 368. 
Distd. Everett v. Ryder (1026), 135 L. T. 302. 
Consd. Nicholls v. Ely Beet Sugar Factory, 
Ltd., [1936] Ch. 343. Refd. Weld-Blundell 
v. Stephens, [1920] A. C. 956 ; Simmonds v. 
Newport Abercarn Black Vein Steam Coal 
Co., [1921] 1 K. B. 616; Manton v. Brockle- 
bank, [1923] 2 kK. B. 212. 


-}—Where a person has a sole exclusive 
right, which is infringed upon, if an action 
of trespass will not lie, he may have an action 
of the case, for the law will not permit a 
man who has a right to be without a remedy. 
—WHITCHURCH v. Htpk (1742), 2 Atk. 391 ; 
26 E.R. 636, L. C. 


Add. Annotations :—Refd. Manton v. Brockle- 
bank, [1923] 1 K. B. 406; Place v. Searle, 
[1932] 2K. B. 497. 


Add. Annotations :-—Consd. Banbury v. Bank 
of Montreal, [1918] A. ©. 626. Refd. Janvier 
v. Sweeney, [1919] 2 K. B. 316. 


Add. Annolations :—Apld. R. v. Poplar B. C. 
(No. 1), [1922] 1 K. B. 72. Consd. R. v. 
Stepney Corpn., Lz p. Walker & Sons, Ltd. 
(1932), 148 L. T, 180. 

Add. Annotations :—Refd. Winsford Enter- 
tainments v. Winsford U. D. C. (1924), 23 
L. G. R. 254; Layzell v. Thompson (1926), 
43 'T. L. R. 58. 


Add. Annotation :—Consd. Nicholls v. Ely 
Beet Sugar Factory, Ltd., [1936] Ch. 343. 


Add. Annotations :—Folld. Janvier v. Sweeney, 





[1919] 2 K. B. 316. Consd. HWambrook v. 
Stokes (1924), 41 T. L. R. 125. Refd. 
Shapiro v. La Morta (1923), 180 L. T. 622. 


205a. Injury to health caused by false statement.] 
—The wilful making of a false statement with 
the knowledge that it is calculated to cause 
injury to the health of the person to whom 
it is made constitutes a good cause of action, 
if in fact such injury is thereby caused.— 


JANVIER v. SWEENEY, [1919] 2 K. B. 316; 
88 L. J. K. B. 1231; 121 L. T 178; 35 
T. L. R. 360; 63 Sol. Jo. 480, C. A. 


Annotation :—Consd. Hambrook v. Stokes, [1925] 1 K. B. 
141. 


205b. Mental shock caused by negligence.|— Defts.’ 
servant had a motor lorry at the top of an 
incline in a street, with the handbrake on, 
the engine running, & the wheels straight. 
The lorry began to run down the incline & 
it struck & injured pltf.’s daughter, a child, 
& pitf.’s wife suffered a severe shock & died 
in hospital about ten days later. Pltf. 
claimed damages under Fatal Accidents Act, 
1846 (c. 93), for negligence causing the death 
of his wife :—Held: pltf. would establish a 
cause of action if he established that the 
death of his wife resulted from the shock 
occasioned by negligence involved in the 
running away of the lorry, that the shock 
resulted from what pltf.’s wife either saw or 
realised by her unaided senses & not from 
something which some one told her, & that 
the shock was due to a reasonable fear of 
immediate personal injury either to herself 
or to her children. HAMBROOK v. STOKES 


PART I. SECT. 2, SUB-SECT. 6.—C. 


Cause of action deemed to exist by 
statute. }—-If the Legislature, acting 
within the ambit of its authority, has 
decreed that a person who in law had 
no causo of action at the time he issued 
a writ shall nevertheless be deemed to 
have had a cause of action at that time, 
the ct. must give effect to the legisla- 
tion by hold ing that the. action is 
properly founded.— PoRTEOUS v. NORTH 


VANCOUVER poe or ScHOOL TRUS- 
TEES, 1833) 2 W. R. 280; 50 
B.C. RR, 73 CAN, 


PART II. SECT. 1, SUB-SECT. 2. 


sn. Act per se injurious—Lawful act 
on own land.}—Where the unavoidable 
consequence of a lawful act done oye 
person on his own land, such as the 
erection of a mill dam, is to injure his 
neighbour, an action lies for such 


injury: but not if such act per se 
would not be necessarily or probably 
injurious, but becomes so from & cause 


not under the contro! of either aie — 


PETERS v. DEVINNEY (1857), 6 C. P. 
389.—CAN. 
s0. from caste.|—A wrong- 


ful exp on gral caste gives rise to 
a ae ix aon for damages.— 

NARAYA® Sau KAaANNAMMA Bal 
(1931), i. 1. R. 65 “Mad. 727.—IND. 


206a. Tee 


Annotations :—Refd. Weriots Hospital, Feoffees v. 


BROTHERS, [1925] 1 K. B. 141; 94 L.J.K.B. 
435; 132 L. T. 707; 41 T. L. R. 125, C. A. 


-]—If the law casts any public 
duty upon a person which he refuses or fails 
to perform, he is answerable in damages to 
those whom his refusal or failure injures.— 
FERGUSON v. KINNOULL (HARL) (1842), 9 
Cl. & Fin. 251; 4 State Tr. N. S. 785; 8 
H. R. 412, H. L. 





Ross 


(1846), 12 Cl. & Fin. 507 ; Rogers v. Rajendro Dutt (1860), 
8 Moo. Ind. App. 103; Sinclair v. Broughton & Govern- 
ene of India (1882), 47 L. T.170; Allen v. Flood, (1898) 


215. 


217. 


220. 


221. 


224. 


231, 


235. 


238. 


239. 


240. 


241. 


PART II. SECT. 1, SUB-SECT. 4. 


Add. Annotations :—Refd. Turpin v. Victoria 
Palace, [1918] 2 kK. B. 539; Neville v. London 


242, 


248a. 


Vol. I.—Action. Cases 205b— 249a. 


Add. Annotations :—Refd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244; Ware 
& De Freville v. Motor Trade Assocn., [1921] 
3 K. B. 40; Farr v. Butters Bros. & Co., 
[1932] 2 K. B. 606; Hollywood Silver Fox 
Farm, Ltd. v. Emmett, [19386] 1 All E. R. 825. 


.|—St. NEDEPORT (PRIOR) 
v. WESTON (1443), Y. B. 22 Hen. 6, fo. 14, 
pl. 23. 











Annotations :—Consd. Huzzey vt. Field (1835), 5 Tyr. 855; 


Hammerton v. Dysart, [1916] 1 A. C. 
man v. Tunstall (1659), Hard. 162; 
(1691), : 
Cc. BLN 
224; Cowes U. C. ». Southampton Isle of W 


Pain v. Partridge 
. 6; Newton v. Cubitt (1862), 12 
Hopkins v. G. N. Ry. as Q.B. nN. 

ght & South 


Holt, K. B 
» Ss 32% 


of England Royal Mail Steam Packet Co., [1905] 2 K. B. 


Pe me | ; ‘ 287 ; General Estates Co. v. Beaver, [1914] 3 K. B. 918. 
wa ee pa cn ete Aare © 1900; 246. Add. Annotations :—Consd. Winsford Enter- 
A. C. 102. : = tainments v. Winsford U. D. C. (1924), 23 


Add. Annotation :—Consd. Neville v. London 

aaa Newspaper Ltd., [1919] A. C. 
68. 

Add Annotation :—Refd. Lavell 

O’Leary, [1933] 2 K. B. 200. 


Add. Annotation: —Refd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 


Add. Annotations :—-Refd. Boynton v. An- 
cholme Drainage & Navigation Comrs,, 
[1921] 2 K. B. 213; Kennard v. Cory, [1922] 
1 Ch. 265 5 Huyton & Roby Gas Co. v. Liver- 
pool Corpn., [1926] 1 K. B. 146. 


Annotation :—Distd. The Zelo, [1922] P. 9. 


Add. Annotation :—Apld. Sorrell v. Smith, 
[1925] A. C. 700 


Add. Annotation: — Refd. Bournemvuuth- 
Swanage Motor Road & Ferry Co. v. Harveys 
(1930), 99 Iu. J. Ch. 387. 


Add. Annotations :—Refd. Everett v. Griffiths. 
[1920] 3 K. LB. 163; More v. Weaver, [1928] 
2K. B. 520. 


Add. Annotation :—Refd. llford U. D. C. »v. 
Beal, [1925] 1 IK. B. 671. 

Add. Annotations :—Refd. Valentine v. Hyde, 
[1919] 2 Ch. 129; Sorrel) v. Smith, [1925] 
A.C. 700. 


& Co. v. 


247. 


249. 


249a. 


Held: pitfs. had no cause of action, as 


L. G. R. 254. Refd. Yorkshire East Riding 
County Council v. Selby Bridge Co., [1925] 
Ch. 841 ; Bournemouth-Swanage Motor Road 
& Ferry Co. v. Harvey; [1929] 1 Ch. 686. 


Add. Annotations :--Refd. Goddard v. Wat- 
ford Co-op. Soc. (1924), 41 R. P. C. 218; 
Lyons (J.) & Co., Ltd. vw. Lyons (J.) (1931), 
49 R. P. ¢. 188. 


Add. Annotations ;—Consd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244; Valen- 
tine v. Hyde, [1919] 2 Ch. 129; Ware & De 
Freville v. Motor Trade Assocn., [1921] 3 
K. B. 40; Sorrell v. Smith, [1924] 1 Ch. 506. 


Apld. Reynolds v. Shipping Federation, 
[1924] 1 Ch. 28; Thompson v. British 
Medical Assocn. (N.S.W. Branch), [1924] 


A. C. 764. Apld. Sorrell v. Sinith, [1925] 
A. C. 700. Consd. Thorne v. Motor Trade 
Assocn., [1937] 3 AIL. R. 167. Refd. Evans 
v. Heathcote, [1918] 1 K. B. 4!8; Thomas ». 
Moore, [1918] 1 K.33.555: Davies v. Thomas, 
[1920] 2 Ch. 189; Rawlings v. General 'Trad- 
ing Co., [1921] 1 K. B. 635; Brimelow v. 
vasson, [1924] 1 Ch. 302; British Oxygen 
Co. v. Liquid Air, [1925] Ch. 3838; Fender v. 
Mildmay, [1937] 3 AU Bi. R. 402. 

Unlawful means used.]—A single 


person or a body of persons commits an 
actionable wrong if he or they inflict: actual 








house. <A&8& pursucr refused to answer 








216 fii. -}--An action for 
damages for a misrepresentation on a 
sale of goods was dismissed on the 
ground that there was no evidence on 
which damages could be assessed On 
it the trial judge’s view, as to the 
absence of evidence of damages, was 
Bustained, but it was held that as a 
breach of warranty had been shown 
pltf. was entitled to a judgment for 
nominal damages, but that since the 
action was one for the recovery of 
substantial damages & not merely to 
assert a legal right there should be no 
costs of the trial or appeal to either 

arty.—SMITH wv. WARD, [1928] 4 
1, L. R. 850; [1928] 3 W. W. R. ; 
37 Man. L. R. 528,.—CAN. 
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237 iil. .]—Pltfs. complained 
that defts. dug holes in the heach upon 
their lands on the shore of a Jake, 
where the sand met the grass-covered 
bank, that sand swept from _pltfs.’ 
lands by storms was carried by the 
wind across defts.’ beach, & came to 
rest in these holes, & that, when the 
next storm came, the sand remained 
in the holes & was not blown back to 
pltfs.’ lands. Pltfs. contended that it 
was wrongfully detained by defts. :— 





‘ damages for inju 


the sand could not be considered a 
chattel upon its severance by the wind 
from {ts original situs, if shifting 
sand could be said to have a situs, — 
BREMNER vv. BLEAKLEY, [1924] 2 
D. L. R. 202; 54 O. I. R. 243; 
revay., [1923] 2 D. L. R. 576; 
O. L. R. 124.—CAN. 


so. Mental suffering insufficient.}—- 
Mental suffering caused by a deft. wil) 
not support an action for damages in 
the absence of some tinjuria to pltf.— 
EDMONDS v. ARMSTRONG FUNERAL 
Home, LTp., (1930] 3 W. W. R. 649; 
25 Alta. L. R. 173; £1931) 1 D. L. RR. 
676.-—CAN. 
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sq. Police watch on business premises. | 
—In an action brought by a@ woman 
against a chief constable, to recover 
to her reputation 
& business resulti from defender’s 
alleged illegal actings, it appeared that 
defender, after endeavou without 
success to communicate with one of 
his inspectors who, having gone on 
holiday, had, in breach of police 
regulations, not left his proper address, 
had received information regarding 
the movements of pursuer & the 
jnspector which led him to suspect that 
the latter was sheltering in pursuer’s 


5 


any question regarding the inspector, 
defonder directed w watch for the 
inspector to be kept on pursucr’s 
house. This watch was maintained 
day & night for five days by police 
constables stationed in private property 
& in a Jane adjacent to pursuer’s house 
& grounds. Pursuer’s property was 
not entered, & the movements of 
pursuer & callers at her house were not, 
oxcept on rare occasions, interfered 
with :—Held: tho protection given 
by law to police & other public officials 
while acting in the exercise of their 
duty extended to cases where, as here, 
a chief constable was acting under 
owers vested in him for the main- 
enance of discipline within his poHce 
force; &, accordingly, as defender's 
actings here were privileged, pursuer 
was bound, but had failed, to prove 
that defender had acted maliclously 
& without probable cause.—RORENT- 
BON v. KEITH, {[1936] 8S. C. 29.—SCOT. 
st. False statement causing injury to 
business.}-—-An injury to business 
resulting from a falsc statement that 
only deft.’s brand of torn syrup was 
used to feed the famous Dionne 
quintuplets, whereas pltf.’s make was 
also used, is a good cause of action.—- 
JANADIAN STARCH CoO. v. ST. LAWRENCE 
STancH Cu., [1936] 2 D. L. R. 142; 
O. R. 261; 65 Can. C. OC. 270.—OAN. 


Cases 249a-—258. 


@ 


pecuulery. damage upon another by the in- 

tional employment of unlawful means, 
such as threate of coercive action, to injure 
that person’s business, even though the un- 
lawful means may not comprise any specific 
act which is per se actionable & actual malice 
is not proved. The element of conspiracy 
in a cage of this kind is of importance only 
in considering the weight of the acts alleged 
- the extent of the damage resulting there- 
rom. 

Defts., the British Medical Association, a 
body incorporated for the purpose of main- 
taining ‘‘the honour & interests of the 
medical profession,’? & other defts., who 
were members of the Association, instituted 
& pursued a system of professional & social 
ostracism or boycott against pltfs., who were 
medical men, by means of threats & widely 
extended coercive action. Defts. sought to 
justify the boycott on the ground that the 
conduct of pltfs. | acting as the medical 
officers of a certain medical dispensary was 
detrimental to the honour & interests of the 
profession. As a result of the boycott pltfs. 


suffered pecuniary loss in the exercise of their | 
pltfs. had a aces cause , 


profession :—Held 
of action against all defts. for damages.— 
PRart v. British MEDICAL Assocn., [1919] 
1K. B. 244; 88 L. J. K. B. 628; 120 L. T 
41; 85 T. L. R. 14: 63 Sol. Jo. 84. 


diols: -—Consd. Ware & De Freville v. Motor Trade 


Assocn., (1921] 3 K. B. 40. Ref:. 
1919) 2 Ch. 129; 
roscoe y Wobb, [1920] 2 Ch. og 


Valentine v. Hyde, 
Davies v. Thomas, (1920) 1 Ch. 217: 
Said = ie {1920} 


3 K. B. 497; Sorrell v. Smith, (1925) 0. git? ; De 
Jetloy Marks v. Greenwood, [1936] 1 E. 

250. Annotations :—Consd. eee v. tate 
[1919] 2 Ch. 129. Refd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244; Ware 
& De Freville v. Motor Trade Assocn., [1921] 
8 K. B. 40. 

251. Add. Annolation :—Refd. Spalding v. Gamage 
(1918), 35 R. P. C. 101 

2538. Add. Annotations: :-—Consd. Pratt v. British 


reer coe ss ene meme en in 


es “oe artios & also upon orders alleged to 
PART II. SECT. 8, SUB-SECT. 2.—B. | [iavobeen mado by the Paper Comp- 


troller appointed by the Canadian 
Aitken pit Nov. 
co. 


253 i. 
virtue of his position or influence, has 
power to carry out his design, attempts, 
without justification, 
succeeds in 
or spocial influence upov a workman's 
employerae, 
such 
holding employment in his calling, & 
such workman suffers damage th 
then that person {a liable to the work- 
man for such damage.—THOMPBON v8, 


Medical Assocn., [1919] 1 K. B. 244; Vaien- 


tine v. Hyde, [1919] 2 Ch. 129. Apld. 
Davies v. Thomas, [1920] 2 Ch. 189. Consd. 
Hodges v. Webb, [1920] 2 Ch. 70; Ware & 


De Freville v. Motor Trade Asssocn., [1921] 
3 K. B. 40; White v. Riley, [1921] 1 Ch. 1; 
Sorrell v. Smith, [1923] 2 Ch. 32. Apld. 


.}—If a person who, by 





although 
to prevent, & 
reventing by threats to havi 
ment to supply t 
or would-be employers, 
workman from obtaining or 
ereby, | tomers at higher 


com 


RYaLL  & CUNNINGHAM, Detar’ 4 
DL. R. 7178; 3 W. W. R. 524.—CAN, 
256 ti. .}—-Pltf. co., a manu- | fair share of 


facturer of none eae brought this 
action against 
of the same articlea for a declaration | O. 
that such of defts. as supplied less than 
their 

Canad 
1918 & 1919, were liable to pay to pltf. 
co. the loss suffered by it in puppiying 
more than its proper share d 


two years for an account & 
payment. The claim was hased ba 
au alleged agreement between C) 





her manufacturers aoe — ag (1928] 1 


ae 
proper share of newsprint to 

an publishers during the years 
357 li. —-—. +-W 


uring th 


t 


the 


255. 


256. 


257a. 
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Sorrell v. Smith, [1925] A. C. 700. Consd. 
Hardie & Lane v. Chilton, [1928] 2 K. B. 306. 
Refd. Wolstenholme v. Ariss, [1920] 2 Ch. 408; 

Sorrell v. Smith, [1924] 1 Ch. 506; Ham ton 
v. West Cannock Colliery Co., [19382] 2 K. B. 
293 ; Place v. Searle, [19382] 2 K. B. 497; 
Hollywood Silver Fox Farm, Ltd. v. Emmett, 
[1936] 1 All E. R. 825. Refd. Thorne v. 
Motor Trade Assocn., [1937] 3 All E. R. 157. 


Annotation :—Refd. Conron v. L. ©. C., 
[1922] 2 Ch. 283. 


Add. Annotations :—Distd. The Zelo, [1922] 
= Apld. Federated Coal & Shipping Co. 

, [1922] 2 K. B. 42. Consd. McColl v. 
aie te Pacific Ry., [1923] A. C. 126. 
Refd. Elliott Steam Tug Co. v. Shipping 
Controller, [1922] 1 K. B. 127. 


-|—A number of discharged sailors 
entered into a partnership according to the 
terms of which the sailors were to perform 
together at certain music halls & were not 
to appear during the terms of the partnership 
in any other theatre or music hall. Pitfs., 
who were members of the co., complained 
that the deft. had induced certain of the 
sailors to break the contract by promising 
to get them employment & by obtaining 
other engagements for them. By amend- 
ment it was further alleged that deft. had 
wrongfully continued persons in her employ- 
ment with the knowledge that by being in 
her employment those persons were breaking 
a contract with pltfs.:—Held: assuming 
an action lies to recover damages on the 
latter ground, the foundation of this action 





is that there shall be notice to deft. of a sub- 


sisting contract which one party, at all 
events, is still willing & able to perform; & 
there being sufficient evidence before ‘the 
county ct. judge that the partnership had 
for all practical purposes come to an end, no 
action lay.—LONG v. SMITHSON (1918), 88 
L. J. K. B. 223; 118 L. T. 678; 62 Sol. Jo. 
472, D.C. 


Annotation :—Refd. Said v. Butt, [1920] 3 K. B. 497. 


258. 


sorrel an adjustment of pltf. oco.’s 
claim by those defts. who shirked their 
urden.—FORT 
FRANCES PULP ret . oe RIVER 


_ iL. 


R. 758; 
d., (10am) ¢ D. L. 
148; reusdvsknn? 1 
2D. "L. R.97, P. C. —CAN 


here @ workman 
wae has been suspended by his 
ployer suffers damage as a result of 
oO or more persons conspiring withb- 
out justification, to induce the employ- 
ere not to reinstate him, he has a right 


6 


Annotations :—Consd. Pontardawe R.D.C. v. 
Moore-Gwyn, [1929] 1 Ch. 656. Refd. 
Stearn v. Prentice, [1919] 1 K. B. 394; 


Edwards v. Birmingham Navigations, [1924] 
1 K. B. 341. 


A a Sarre ner eT ARREARS TTR OD 


of action against them.—THOMPSON v. 
RYALL & CUNNINGHAM, [1924] 4 
D.L. R. 778; 3 W. W. R. 524.—CAN. 


1917 :—Held: 
sustained a sub- 
stantial fags of profit by reason of its 
been con elled by the Govern- 
e Western Canadian 
publishers with newsprint at prices 
fixed by the Comptroller when it could 
have been sold to limited states cus- 
prices, & was thus 
eves to bear Ahe burden, which 
epi d have been shared by some of 
efts. the ct. had no jurisdiction to 
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258 il. Heightened fence.)— 
Applt. & resp. owned & resided upon 
meres properties. In 1925 resp. 
erecta d an 8 ft. iron fence or hoarding 
on the boundary between the pro- 
be In 1929 resp. raised the fence 
o a height of 18 ft. order to shield 
his lavatory from the view of an attic 
window which applt. had erected. On 
the day the work of neenten oe wae 





started applt. notified resp. that, 
a trespass being committed, he would 
sh sue for damages if the work were pro- 
obtained an interdict a 

from trespassing on his Jand. Appit 

tho gr at und that 
damages on at 

em- had maliciously by Timaelf, his 
upon the land for the purpose of 
erec boundary. 


the fence could not be erec without 
ceeded with. <A few days later a ee 
pa instituted the 

servants and/or workmen 

It was i toved that On Gas occasion & 


259a. 


261. 


262. 


263. 


264. 





Damage by rats.]—A firm of artificial 
manure manufacturers had on their premises, 
for the purposes of their business, a heap of 
bones which attracted rats. The occupier of 
adjoining premises was a farmer. The rats 
made runs between the factory & the fields 
& entered the farmer’s land, & damaged his 
crops. The business had been carried on for 
at least thirty years, & there was no evidence 
to show that the bone heap had been in- 
creased beyond what it had been in past 
years, or anything to show that an increase 
which had actually taken place in the num- 
bers of the rats was due to anything donc by 
the manufacturers. In an action by the 
farmer against the manufacturers :—Jeld : 
in the absence of evidence showing that there 
had been an unusual & excessive collection 
of bones on the factory premises, or of any- 
thing unusual or excessive done by defts., or 
of any duty neglected by defts., pltf. could 
not maintain an action for damages.— 
STEARN v. PRENTICE BrotruErs, LTp., [1919] 


1K. B. 394; 88 L. J. K. B. 422 ; 120 TL. T. 
445; 35 T. L. R. 207; 63 Sol. Jo. 229; 
L. G. R. 142, D. i' 


Add. Annotations :—Refd. Ware & De Fre- 
ville v. Motor Trade Assocn., [1921] 3 K. B 
40; Bleachers Assocn., Ltd. & Bennett & 
Jackson, Ltd. v. Chapel-en-le-Frith Rural 
District Council, [1933] Ch. 356. 


Add. Annotations :—Apld. The Moliere (1924), 
41 T. L. R. 154. Consd. Flint v. Lovell, 
[1935] 1 K. B. 354. Distd. Rose v. Ford, 
[1937] 3 All E. R. 359. Refd. Kent v. 
Atkinson, [1923] P. 142; Grein v. tueperial 
Airways, Ltd., [1936] 2 All KE. R. 1258. 


Add. Annotations :—Retd. Kent v. Atkinson. | 
[1937] 3 All| 


[1923] P. 
KB. R. 359. 
Add. Annotations :—Refd. Barnett v. Cohen, 
(1921]2 K. B. 461; Kent v. Atkinson, [19233] 
P. 142. 


142; Rose v. Tord, 


Vol. .—Action. Cases 259a—310. 


274a. Procuring judgment for debt already paid— 


17 |- 


No malice.]—Pltf., a chemist, owed defts. a 
debt of £3 11s. 4d., & paid it. Defts. over- 
looked the fact of this payment & issued 
civil process against pltf. who, when served, 
pointed out to defts. their mistake. Defts. 
apologised & wrote: ‘‘ We are immediately 
communicating with our agency.’”’ On the 
day of trial defts., the then pltfs., appeared 
by a solr. & obtained judgment for £8 11s. 4d. 
Pitf., the then deft., did not attend or appear. 
The fact of the judgment was published in a 
county newspaper. About eight months 
later the judgment, at the instance of the 
present pltf. was set aside. Pltf. brought 
an action claiming (inter alia) damages in 
tort against defts. for procuring this judg- 
ment. Pltf. in his evidence stated that his 
profits during the year following the judgment 
were diminished by £95, & during the next 
year by £105. He attributed this falling 
off to the judgment & its publication :— 
Held: the cause of action in tort, if any, 
was the malicious issue of civil process 
against pltf. There was no evidence of 
malice, & the supposed damages were 
irrecoverable.—Conrretrr v. BURGE, WARREN 
& Ripeiey, Lrp. (1932), 48 T. L. R. 626. 


274b. Injurious falsehood detrimental fo business 


283. 


—No malice.]——-An action for injurious false- 
hood does not lie without proof of actual 
rualice in the sense of a wrongful intention 
to injure pltf. 

A statement false in fact, & detrimental 
to pltf.’s business though not defamatory, 
will therefore not support such an action if 
it was made in the belief, even a careless 
belief, that it was true, & without any in- 
direct motive of hostility to pltf.--BALDEN 
v. SHORTER, [1933] 1 Ch. 427; 102 L. J. Ch 
191; 148 1. T. 4715; 77 Sol. Jo. 138. 


Add. Annotation : -__Refd. Friern Barnet U. C. 
v. Adams, [1927] 2 Ch. 25. 


2986. Annotation :—Apld. Webster v. Harrison, 
265. Add. Annotations :—Refd. Nunan v. Southern Townsend (1920), 89 L. J. K. B. 1077. 
Ry., [1924] 1 K. B. 223; The Minerva | 398, Add. Annotation :—Refd. Re Wavertree, 


266. 


267, 


268. 


(1933), 49 T. L. R. 563; Grein v. Imperial 
Airways, Ltd., [1936] 2 All I. R. 1258 


Add. Annotations :—-Consd. Bradford Corpn. 
v. Webster, [1920] 2 K. B. 185. Apld. The 
Moliere (1924), 41 T. L. R. 154. Consd. 
Flint v. Lovell, [1935] 1 K. B. 354; Rose »v. 
Ford, [1937] 3 All FE. R. 359. Refd. Baker v. 
Dalgleish S.S. Co., [1922] 1 K. B. 36; The 
Edison, [1932] P. 52; A.-G. v. Valle-Jones, 
[1935] 2 K. B. 209; Grein v. Imperial Air- 
ways, Ltd., [1936] 2 All E. R. 1258. 


Add. Annotation :—Consd. Rose v. 
[1937] 3 All E. R. 359. 


Annotations :—Consd. Weld-Blundell v. Ste- 
hens, [1919] 1 K. B. 520. Refd. Bradstreets 
ritish, Ltd. v. Mitchell (1932), 48 T. L. R. 

670. 


Ford, 


Rutherford v. Walker, [1933] Ch. 837. 


303a. Breach of contract—Onus of proof.|—-The 


304. 


310. 


burden of proving that a breach of contract 
falls within the principle of de minimis non 
curat lex is on the party seeking to excuse the 
breach.—RONAASEN (If. A.) & Son v. ARCOS, 
Lrp. (1932), 48 T. L. R. 356 ; 37 Com. Cas. 
291, ©. A.; affd. sub nom. Ancos, Lrp. v. 
RONAASEN (E. A.) & Son, [1933] A. C. 470, 
Hat: 

Add. Annotation :—Refd. Bverett v. Ryder 
(1926), 185 L. T. 302. 


Annotations :—Gencrally, Retd. A.-G. v. Sewell 
(1918), 88 L. J. K. B. 425; Boultwood v. 
Paignton U. D. C. (1928), 92 J. P.98; Green- 
wood Tileries, Ltd. v. Clapson, [1937] 1 All 
RK. R. 765. 


piece of timber fell upon applt.’s land 
& was immediately removed by the 
workmen :—Held: (1) although the 
heightening of the fence ceprecieiee 
the value of applt.’s property, appit. 
could not recover damages, even {| 
work had te done maliciously ; 
(2) as resp. not trespassed under 
a claim of Hane & had not insolent! 
defiantly insisted upon cin on app ts" 4 

d, applt. was not entitled to peneeres: 
—VANSTON v. FROST, (1930) W xR 
121.—S. AF. 


erent ne, ee eet 
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ni. Ezpulston from member- 
ship of Sai rom YY. JBAAC 
(No. 2), [1931] 2 W. RR. 48: 39 
Man. L. Rk. 436 ; oD. 'L. R. 819.—CAN. 

sp. Goods claimed from tenant— 
Refusal of access by landlrd.}— 
BONNELL v. FERRIA, dar : Dd. L. R. 
540; 60 N. 8. R. 297.—C 

sq. Interference with ie }—A 
right to privacy is not an inherent right 


7 
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of a party & can arise only by express 
usage, by grant or bys 3 fae permission. 
Where, therefore, pltf. brought a suit 
for the closing of certain windows 
opened by deft. fp a newly constructed 
second storey of his house which was 
adjoining pltf.’a on the ground that 
the female apartments of pltf.’a house 
were overlooked & his privacy wna 
destroyed :—Held: pltf.’a claim could 
not succeed.—KESHO Bao v. Beata 
MAT MUKTAKIMAN (1931), I. L. R. 10 
Pat. 280.—IND. 


Cases 320— 360. 


820. Add. Annotations :—Consd. Re Pitts, Cox v. 
Kilsby, [1931] 1 Ch. 546. Apld. Re Sigs- 
worth, Bedford v. Bedford, [19385] Ch. $0, 
Consd. Beresford v. Royal Insurance Co., 
[1938] A. C. 586. Refd. James v. British 
General Insce., [1927] 2 K. B. 311; Royal 
Exchange Assce. v. Hope, [1928] Ch. 179; 
Re Collier, [1930] 2 Ch. 37; Cousins v. Sun 
Life Assurance Society, [1933] Ch. 126. 


321. Add. Annotation :—Consd. Beresford v. Royal 
Insurance Co., [1938] A. C. 586. 


322. Add. Annotation :—Consd. Beresford v. Royal 
Insurance Co., [1938] A. C. 586. 


328. Add. Annotations :—Consd. Re Pitts, Cox v. 
Kilsby, [1931] 1 Ch. 546; Re Sigsworth, 
Bedford v. Bedford, [1935] Ch, 89. 

325. Add. Annotations :—Consd. Wylie v. Lawrence 
Wright Music Co. (1932), 96 J. P. 156. 
Refd. loster v. Driscoll, ee v. Attfield, 
Lindsay v. Driscoll, [1929] 1K. B.470; Berg 
v. Sadler & Moore, [1937] 2 K. B. 158; 
as v. Odhams [ress, Ltd., [1938] 1 

B. 1. 


826. Add. Annotations :—Apld. Wild v. Simpson, 
[1919] 2 K. B. 544. Consd. Lipton v. Powell, 
[1921] 2 K. B. 51. Apld. Alexander v. 
Rayson, | [1936] 1K. B. 169. Refd. Laseldine 
v. Hosken, [1933] 1 K. B. 822 ; Berg v. Sadler 
& Moore, [1937] 2 K. B. 158. 
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328. Add. Annotation :—Refd. British Oxygen Co. 
v. Liquid Air, [1925] Ch. 383. 

828a. ——— Immoral relationship continued in 
reliance on fraudulent misrepresentation. ]— 
Semble: an agreement between a married 
man & an unmarried woman, who knows 
that he is married, that they will marry if 
& when he obtains a decree of nullity of his 
marriage, is illegal & void as being contrary 
to public policy. 

emble: where an unmarried woman, in 
reliance on representations by a married man 
that he can obtain a decree of nullity of his 
marriage & will marry her thereafter, enters 
intoanimmoral association with him & thereby 
suffers damage, she cannot, on the representa- 
tions proving to have been false, main- 
tain against him an action for deceit, being 
herself a party to the immoral association.— 
SIVEYER v. ALLISON, [1935] 2 K. B. 403 ; 104 
L. J. K. B. 597 ; 153 L. T. 2393 51 'T. L. R. 
534; 79 Sol. Jo. 479. 
Add. Annotation :—Refd. Weld-Blundell v. 
Stephens, [1920] A. C. 956. 
Add. Annotation :—Refd. Weld-Blundell v. 
Stephens, [1920] A. C. 956. 


Add. Annotations :—Consd. Alexander v. Ray- 
son, [1936] 1 K. B. 169. Refd. Berg. v. 
Sadler & Moore, [1937] 2 K. B. 158. 


332. 


335. 


Part I1l—Who may Sue and be Sued. 


838. Add. Annotation :—Refd. Rex Co. & Rex 
Research Corpn. v. Muirhead & Comptroller- 
General of Patents (1926), 44 R. P. C. 38. 


840. Add. Annolations :—Refd. The Coaster (1922), 
91 L. J. P. 145; Page v. Scottish Insce. 
Corpn. (1929), 98 L. J. K. B. 308; Allge- 
meine Versicherungs-Gesellschaft Helvertia 
v. German Property Administrator, [1931] 
1 K. B. 672; Millerbeck Collieries, Ltd. v. 
Cornhill Insurance Co., [1932] 1 K. B. 401. 


344. Add. Annotation :—Refd. Watson & FEveritt 
v. Blunden (1034), 18 Tax Cas, 402. 


345. Add. Annotations :—Refd. Re Phillips, Public 
Trustee v. Mayer (1931), 76 Sol. Jo. 10; 
Watson & Everitt v. Blunden (1934), 18 Tax 
Cas. 402; Ridley v. Lee, [1935] Ch. 591. 


854. Add. Annotation :—Refd. Soviet Republics 
Union v. Belaiew (1925), 42 T. L. R. 21. 
356a. Sovereign de jure but not de facto.]—During 
1934 & 1935, certain moneys became due to 
pltf. as part of the public revenue of Ethiopia 
under a contract made between the Director- 
General of Posts, Telegraphs & Telephones 
of that country & defts., an English co. At 
that time pltf. was both the de facto & the 
de jure government of Ethiopia. In May, 
1936, the Italian Govt. by proclamation 


annexed the Empire of Ethiopia, & in Dec., 
1936, the British Govt. recognised the 
Italian Govt. as the de facto govt. of Mthiopia, 
but pltf. was still recognised by the British 
Govt. as the de jure govt. of that country. 
The writ in the present action, claiming 
the moneys which were admittedly due 
under the above contract to the govt. of 
Ethiopia, was issued on Jan. 4, 1937. 
The only question for decision was whether 
in the circumstances pltf., as tho de jure 
sovereign of Kthiopia, had still a right to 
recover the moneys :—Held: as it was a 
question of title to property in Iingland, the 
enforcing of the right in no way depended 
on de facto authority in Ethiopia, and pltt., 
as the de jure sovereign, was the proper 
person to enforce such a right in the English . 
cts.—HAILE SELASSIE v. CABLE & WIRELESS, 
Lrp. (No. 2), [1938] 3 All E. R. 677; 107 
L. J. Ch. 419; 54 T. L. R. 1087; 82 Sol. Jo. 
645; revsd. 55 T. L. R. 209, C. A. 

Add. Annotation :—Consd. Haile Selassie v. 
Cable & Wireless, Ltd., [19338] 3 All E. R. 
677. 

Add. Annotation: — Refd. Aksionairnoye 
Obschestvo A. M. Luther v. Sagor, [1921] 
1K. B. 456. 


357. 


860. 
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co-defts., all of whom were said to have 


balance ; B. having been convicted :— 


reasons for wis to be reve on | Held: the contract was unlawful as 

prosecute | B., agreed with pltf. to pay for | against public policy, &, therefore, 

ori, Batti Pik oe i was ia a noution said evidence on the conviction of B., prentorces ee — TMINGTON | v.. VAN- 
to give evidence that one B. was im- | the remuneration to be on a sliding 


cated with him in the ill manu- 
acture of alcohol. Deft. L., who was 
alleged to be acting not onl on his 
own behalf but aleo on behalt of his 


evidence. Part 


scale in accordance with the severity 
of the sentence obtained by pltf.’s | 3388 D. 

ayment was made 
under the contrac = pitf. sued for the ' CAN. 


COUVER BRE LTD 
NA , W. Wed a, 410; 
935; 


rg 
0. 11830) 
ne a 


Sow. Wookie 


860a. Recognised, if acknowledged here.|—Where 
a revolution has taken place in a foreign 
country & the new Govt. has been recognised 
as the de jure Sovereign of that country by 
our Govt., that new Govt. is entitled to the 
possession & custody in Hngland of records 
& State archives deposited here before the 
revolution by the old Govt.—Soviet So- 
CIALIST REPUBLICS UNION v. ONoU (1925), 
69 Sol. Jo. 676. 


*363. Add. Annotation :—Consd. Haile Selassie v. 


Cable & Wireless, Ltd., [1938] 3 All I. BR. | 


677. Refd. Aksionairnoye Obschestvo A. M. 
Luther v. Sagor, [1921] 1 K. B. 456; 
Soviet Republics Union v. Belaiew (1925), 
42 T. L. R. 21. 


866a. ——- Action by procurator—Validity of 
appointment.|— Pltf., the Spanish ambassador, 
brought an action, as procurator for all the 
King of Spain’s subjects, to recover two 
ships & other goods seized by deft. :—Held: 
(1) no man can make a procurator for 
another; therefore the King could not make 
a procurator for all or any of his subjects ; 
(2) the office of .mbassador did not include 
@® procuration pr vate, but public for the 
King, nor for any several subject, otherwise 
than as it concerned the King.—AcuNA v. 
BINGLEY (1616), Hob. 78,113; 80 KE. R. 268. 
Annotations :-— As to (2) Consd. Hullett v. Spain (1828), 2 
Bl. N.S. 31. Folld. Penedo v. Johnson (1873), 22 W. R. 
103. Generally, Refd. Brunswick v. Hanover (1844), 13 
L. J. Ch. 107. 
366b, Action by minister plenipotentiary. |— 
A demurrer allowed to a bill filed by the 
agent duly authorised, & minister pleni- 
potentiary of a forcign state, in respect of 
rights of such state, on the ground that tre 
state was not properly represented.--- 
SCHNEIDER v. LIzARDI (1846), 9 Beav. 461 ; 
15 L. J. Ch. 485; 50 1. RR. 421. 
ation Foe. Penedo (Baron) v. Jolinson (1873), 29 





366c. ——— Claim under unregistered bill of sale.]— 
To a bill filed by the Chargé d’Affaires of the 
Brazilian Govt. in this country, in his own 
name, to restrain judgment creditors from 
issuing execution aguinst certain furniture, 
etc., upon which a sum of money had been 
advanced, as was alleged, by the Brazilian 
Govt. secured by an unregistered bill of sale 
of the furniture, etc., a demurrer on the 
ground that the minister could not sue in 
his own name was allowed.—PENEDO (BARON) 
v. JOHNSON (1873), 29 L. T. 452; 22 W. Rh. 
103. 


Annotation :—Consd. Duff Development Co. 
v. Kelantan Government, [1923] 1 Ch. 385. 


Add. Annotation :—Refd. Duff Development 
Co. v. Kelantan Government, [1924] A. C. 797. 


Annotations :—Refd. The Tervaete (1922), 
128 L. T. 176; Duff Development Co. v. 
Kelantan Government, [1923] 1 Ch. 385; 
Duff Development Co. v. Kelantan Govern- 
ment, [1924} A. C. 797; Re Bjornstad & 
Ouse Shipping Co., [1924] 2 K. B. 673. 


Add. Annotation :—As to (2) Folld. Soviet 
Republics Union v. Belaiew (1925), 42 
T. L. B.:21. 

.}—A foreign Sovereign suing in 
the cts. of this country submits to the juris- 
diction to the extent only that he must 
give discovery, & cross proceedings in mitiga- 


368. 
372. 


875, 


376. 


376a. 
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tion of the relief claimed by him can be taken 
against him. 

A foreign State sued to restrain dealing 
with, & for the appointment of a new trustee 
of, funds lodged in England in the names of a 
trustee for pitfs. & a trustee for defts. who 
held a concession from pltfs. for the con- 
struction of a railway in their territory. A 

- counterclaim for damages in respect of alleged 
breaches of the terms of the concession was 
struck out.—SouTH AFRICAN REPUBLIC v. 
COMPAGNIE F’RANCO-BELGE DU CHEMIN DE 
Fer pu Norp, [1898] 1 Ch. 190; 77 L. T. 
555; 46 W. R. 151; 14 T. L. R. 65; 42 
Sol. Jo. 66. 

Annotations :-—Consd. Duff Development Co. v. Kelantan 
Government, [1924] A. C. 797. efd. Re Suarez, Suarez 
v. Suarez, [1918] 1 Ch. 176; The Tervaeto, [1922] P. 259; 
Soviet Republics Union v. Bolaiow (1925), 42 'T. L. R. 21. 

376b. -J—In 1916 a Russian Govt. 

Committee, of which deft. was a member, 

was set up in London by the Imperial 

Russian Govt. & continued by its successor, 

the Russian Provisional Govt., & the com- 

mittee, which incurred large financial obliga- 
tions, had possession of certain documents, 
which related to those obligations & were 
the property of those Govts. The committee 
ceased to operate in 1918, & the documents 
were handed over to a board of trustees 
appointed by the Chargé d’Affaires of the 

Russian Provincial Govt., & deft. became 

president of the board. The documents had 

become the property of pltfs., the present 

Russian Govt., whose sovereignty had been 

recognised by the British Govt., but they 

were still in the possession of deft. Certain 

actions were pending ayuinst deft. as a 

member of the Russian Govt. Committee 

with regard to the transactions to which the 
documents related. Pltfs. claimed the de- 
livery up of the documents, & deft. contended 
that he was entitled to a lien on the docu- 
ments until he had received an indemnity in 
respect of the other actions, & he set up the 
contention by way of defence & counter- 
claim :—Held: although where a sovereign 
state was a pltf. a counterclaim could be 
maintained against it, yet the counterclaim 
must be in respect of matters immediately 
connected with the claim, & as the indemnity 
sought by deft. was not in respect of any 
liability incurred by him in & about the 
custody of the documents, & was not in 
respect of matters immediately connected 
with the claim, the action succeeded & the 
counterclaim  failed.—Sovier REPUBLICS 

UNION v. BELAIBW (1925), 1384 L. T. 64; 

42 T. L. R. 21. 

Add. Annotations :-—Refd. Soviet Republics 

Union v. Belaiew (1925), 42 T. L. R. 21; 

Haile Selassie v. Cable & Wireless, Ltd., 

[1938] 3 All I. R. 677. 

Add. Annotations :—Consd. Compania Mer- 

cantil Argentina v. United States Shipping 

Board (1924), 93 L. J. K. B. 816. Refd. Ke 

Suarez, Suarez v. Suarez, [1918] 1 Ch. 176; 

The Gagara, [1919] P. 95; The Porto 

Alexandre, [1920] P. 30; Duff Development 

Co. v. Kelantan Government & Colonies 

Crown Agents (1922), 39 T. L. R. 96; Duff 

Development Co. ». Kelantan Government, 

[1924] A. C. 797. 

887a. —— Notwithstanding restrictions on exercise 

of sovereign rights.J—(1l) It is the settled 
1* 








883. 


887. 


Cases 387a—394. 


- independent State. 


Annot 
A. 


8898. 


ENGLISH AND Empire Diarst SUPPLEMENT. 


practice of the ct. to take judicial notice of |} 302. Add. Annotations :-—Refd. Aksionairnoye Ob- 


the status of any foreign Govt., & for that 
urpose, in any case of uncertainty, to seek 
nformation from a Secretary of State; & 

the information so received is conclusive. 

(2) A Govt. recognised as sovereign by His 
Majesty’s Govt. is not the less exempt from 
the jurisdiction of our cts. because it has 
agreed to restrictions on the exercise of its 
sovereign rights. 

By a deed dated in July, 1912, the Govt. 
of Kelantan granted to applt. co. certain 
mining & other rights to be exercised in that 
State, & the deed contained an arbn. clause, 
which incorporated Arbn. Act, 1889 (c. 49), 
so far as applicable. Disputes having arisen 
as to the effect of the deed, they were referred 
to an arbitrator, who made an award in 
favour of the co. & directed the Govt. to pay 
the costs of the arbn. In Dec. 1921, the 
Govt. applied to the Ch. Div., under Arbn. 
Act, 1889, s. 11, to set aside the award, but 
the application was refused. In June, 
1922, the co. obtained from the K. B. Div., 
under sect. 12 of the Act, an order giving 
leave to enforce the award, but the order 


was set aside, on the application of the Govt., |. 


on the ground that Kelantan was a sovereign 
Before setting aside the 
order the master asked the Secretary of 
State for the Colonies for information as to 
the status of Kelantan, & received in reply 
an official letter stating t.at Kelantan was 
an independent State & its Sultan the 
sovereign ruler thereof, & that the King did 
not exercise or claim any rights of sovereignty 
over Kelantan, & enclosing an agreement 
regulating the relations between the Sultan 
& the King. By this agreement the Sultan 
agreed to have no political relations with 
any foreign power except through the medium 
of the King, & in all matters of administra- 
tion, other than those touching the Moham- 
medan religion & Malay custom, to follow 
the advice of an adviser appointed by the 
King :—Held: (1) the statement in the 
letter as to the sovereignty of Kelantan & 
its rulers-was not intended to be qualified by 
the terms of the agreement, & the letter was 
conclusive; (8) the Govt. of Kelantan had 
not submitted to the jurisdiction of the ct. 
for the purpose of the proceedings to enforce 
the award, cither by assenting to the arbn. 
clause or by applying to the ct. to set aside 
the award.—Dourr DEVELOPMENT Co. vw. 
KELANTAN GOVERNMENT, [1924] A. C. 797; 
93 L. J. Ch. 343; 181 L. T. 676; 40 T. L. R. 
566; 68 Sol. Jo. 559, H. L. 


wions:—A8 to (1) Apld. Engelke v. Musmann 1928) 


al 
oer 433.- Refd. Musmannv. Engelke (1927), 96 L.J.K. Be 
[1938] A. G. 485. 
(1929), 45 T. L. RR 


388. 


Compania Navicra Vascongada v. Cristina $.5., 
ce 0 (3) Refd. Dickinson v. Del Solar 


Annotation :—Refd. Duff Development Co. 
v. Kelantan Government, (1924] A. O. 797. 


Add. Annotation :—Consd. Soviet Republic 
Union v. Belaiew (1925), 42 T. L. R. 21. 


890. Add. Annotations :—Consd. Re Russian Bank 


for Foreign Trade, [1933] Ch. 745. Refd. 
The Tervaete, [1922] P. 259; Duff Develop- 
ment Co. v. Kelantan Government, [1923] 1 
Ch. 885; Compania Naviera Vascongada 
v. Cristina S.S., [1038] A. C. 485; Haile 
Selassie v. Cable & Wireless, Ltd., [1938] 3 
All E. R. 884. 


892a. 


393. 


393a. 


schestvo A. M. Luther v. Sagor, [1921]3 K. B. 

532; The Tervaete, [1922] P. 259; Duff 

Development Co. v. Kelantan Government, 

[1923] 1 Ch. 385; The Jupiter (1924), 93 

a J. ae The Jupiter (No. 3) (1927), 137 
. T. 333, 








ft) In proceedings in the cts. 
of this country by or against the ruler of a 
colonial State whose status is disputed a, 
written statement by the Secretary of State 
for the Colonies that the ruler is an inde- 
pendent foreign sovereign is equivalent to a 
communication from the Crown &, therefore, 
conclusive, & the ct. will accept it without 
considering whether it is borne out by 
documents which are appended to it. 

In an arbn. in this country between pltf. 
co. & the Govt. of Kelantan an award was 
made in favour of the co. with costs The 
Govt. of Kelantan then moved to set aside 
the award & this motion was dismissed with 
costs. An appeal from this decision was also 
dismissed with costs. No portion of these 
costs had been paid. The co. obtained a 
ee order nisi to attach money in the 

ands of the Crown agents of the Colonies on 
behalf of the Govt. of Kelantan. Upon an 
application by the co. for payment by the 
garnishees the Govt. of Kelantan & the 
Crown agents appeared together & contended 
that Kelantan was an independent sovereign 
State & the ct. had no jurisdiction to execute 
the orders for costs by a levy on the property 
of that State:—Held: (2) although the 
Govt. of Kelantan had, by initiating proceed- 
ings to set aside the award of the arbitrator, 
submitted to the jurisdiction of the ct., 
(8) that submission had not the effect of 
rendering liable to execution any property 
belonging to the Govt. within the jurisdiction. 
—DurtF DEVELOPMENT Co. v. KELANTAN 
GOVERNMENT, [1923] 1 Ch. 385; 92 L. J. Ch. 
273; 129 L. T. 200; 39 T. L. R. 187; 67 
Sol, Jo. 260, C. A. 


Add. Annotations :--Refd. The Porto Alex- 
andre (1919), 89 L. J. P. 97; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 93 L. J. hk. B. 816. 


.J—A sovereign independent State 
does not, by entering into a trading contract 
with a foreigner, lose its immunity from 
process in foreign cts. as regards matters 
arising out of the contract; nor does a 
sovereign independent State, by making a 
submission to arbn. in a foreign country, lose 
its immunity from being impleaded in the cts. 
of the foreign country.—CoMPANIA MERCAN- 
TIL ARGENTINA Uv. UNITED STATES SHIPPING 
Boarp (1924), 93 L. J. K. B. 816; 131 1. T. 
888; 40 T. L. R. 601; 68 Sol. Jo. 666, O. A. 








8938b. ———-  ———.}-Durr DEVELOPMENT Co. v. 


KELANTAN GOVERNMENT, No. 8928, ante. 


393c. ———- ———-.]—- Du FF DEVELOPMENT Co. v. 


394. 


10 


KELANTAN GOVERNMENT, No. 887a, ante. 


Add. Annotations :—-Refd. Re Suarez, Suarez 
v. Suarez, [1918] 1 Ch. 176; The Gagara, 
[1919] P. 95; The Porto Alexandre, [1920] 
P. 30; Duff Development Co. v. Kelantan 
Government (1922), 39 T. L. R. 96; Duff 
Development Co. v. Kelantan Government, 
[1924] A. ©. 797; Compania Mercantil 
Argentina v. United States Shipping Board 


395a. Claim to property subject of litigation.) 


struction 


Swift Current, provides that during a 
certain period 
commence a 
roceeding ’’ against the city without 
he written consent of the ‘“‘ super- 
visors,’? & ge 2 defines ‘‘ creditor ”’ 


(1924), 98 L. J. K. B. 816 ; Compania Naviera 
Vascongada v. Cristina S.S., [1938] A. O. 485. 


895. Add. Annotation :—Refd. Compania Naviera 


Vascongada v. Cristina S.S., [1938] A. C. 485. 


The 
de jure sovereign of a foreign country having 
brought an action to recover from an English 
co. a sum of money due under a contract, the 
ambassador of the de facto sovereign of that 
country gave notice to the co. by letter that 
his Govt. claimed to be entitled to the sum 
in question :—Held: the rights of pltf. could 
be adjudicated upon without directly or 
indirectly impleading a foreign sovereign, & 
accordingly, notwithstanding the claim in- 
timated, the ct. had jurisdiction to hear & 
determine the action.—HAILE SELASSIE v. 
CABLE & WIRELESS, Lrp., [1938] Ch. 839 ; 
[1938] 8 All KE. R. 384 ; 107 L. J. (CH.) 380 ; 
159 L. T. 385; 54 T. L. R. 996; 82 Sol. Jo. 
565, C. A. 





403. 


406. 


407a. ——— 
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Add. Annotation :—Generally, Refd. Soviet 
Republics Union v. Belaiew (1925), 134 
L. T. 64. 

Add. Annotations :—Consd. Duff Develop 
ment Co. v. Kelantan Government, [1924 
A. C. 797. Refd. Re Suarez, Suarez v. 
Suarez, [1918] 1 Ch. 176; The Gagara, [1919] 
P. 95; The Porto Alexandre, [1920] P. 30; 
Duff Development Co. v. Kelantan Govern- 
ment (1922), 39 T. L. R. 96; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 93 L. J. K. B. 816. 
o}—~—DuFF DEVELOPMENT Co. v. 
OVERNMENT, No. 392a, ante. 





KELANTAN 


407b. —— ——.]—Durr DEVELOPMENT Cao. v. 


409. 


KELANTAN GOVERNMENT, No. 387a, ante. 


Add. Annotations :—Refd. Aksionairnove Ob- 
schestvo A. M. Luther v. Sagor, (1921) 1 
K. B. 456; Duff Development Co. v. Kelantan 
Government, [1923] 1 Ch. 385 ; Duff Develop- 
ment Uo. v. Kelantan Government, [1924] 
A. C. 797. 


Part IV.—Conditions Precedent to Action. 


412. Add. Annotation :—Apld. Cipriani v. Burnett, 


[1933] A. C. 83. 








-—A contract may make the 
award of a specified tribunal a condition 
precedent to an action at law without doing 
so in terms. 

The tickets sold for a sweepstaks in zon- 
nection with a race meeting in Trinidad 
stated: ‘‘ This ticket is sold subject to the 
condition that in the event of any ices al 


PART IV. "SECT. 2. 








8X. 


_— Under ‘Landlord 


arising with respect to uny matters connected 
with the drawing of the sweepstake, or the 
awarding of the prizes, the decision of the 
stewards of the Trinidad Turf Club thereon 
shall be accepted as final’’:—Held: the 
terms of the ticket, having regard to the cir- 
cumstances belonging to it, made a decision 
by the stewards a condition precedent to 
se action to recover the stakes.—CIPRIANI 

URNETT, [1033] A. C. 83; 102 L. J. P.C. 
118 ; 148 L. T. 148, P. C. 


An aotion against a husband ened is 
his wife for ber 


Consent of supervisora—Con- | & Tenant Act, R.S.S., 1930.)}—Pro- | sued jointly with 
of local iy Sa ela ceedin under Landlord & Tenant negligence in driving &® motor car is, 
“‘ creditor °—-Who is.}—Sect. 4 of c. 73, | Act, H.S.S., 1930, against an over- | also, an action *‘ founded on tort.” 
1927, an Act respecting the City of holding tenant are procee for | DAVIDNER ® SCHUATER & MRAZEK, 
*“pecovery of possession of land ’’ RIESENBERG v. SCHUBTER & MRAZEK, 


no ‘creditor’ shall 


“suit, action or other | Act, 1934. Such 


an ‘‘ action or suit. 


eyollcnticn of Boct. 
excluded by the exception in sect. 7 


within sect. 7 (1) of Debt Adjustment 
pepoe ones are not 
” & therefore the 


T 


[1936] 1 W. W. 1.45; 1D. &. 560. 
eke 

— Action for trespass.|—— 
Ac tidy for damages for trespass to 


land, for the removal of & granary and 





(1) is not 


@8 & person, fi otc., “* DOW nave or 
who may hereatiar have, any action 
cause of action, debt, account, 
covenant, contract, claim or demand 
whatsoever against the city ’:-— 
Hela: definition of ‘“‘ creditor’ {is 
wide enough to include a person having 
a cause of action founded only on tort. 


—BEISWANGER v. SWIFT CURRENT, 
Dek. a. 3 oW. W. R. 619; een 1 
407; 25 8. L. hh. 141; 12 


C. “Re 133; i ata. (18 [1930] 4D. L. R. 
tive 2W ; 248 lL. k, 
453. —CAN. 
st. Debt Adjustment Board—Action 
founded on tort—Action to set aside 
conveyance on ground of fraud.}—An 
action to set aside a transfer of property 
on the ground that it was obtained by 
undue influence, duress & fraud is not 
one founded upon a tort, &, therefore, 
does not fall within sect. 11 (2 
Debt Adjustment Act, 1933, which 
excludes an action founded on tort 
from the operation of the Act.— 
v. CaAYEN, [1935] 2 W. W. R. 


nf waar 
omad ee for recess 6) of 
posscasion. | no pe 
-——-FRISBY v. SurTH, [1934] 1 
W. WoW. R. 834.—CAN. 
Who ta ‘‘ resident 


sw. 
home owner. Bent yt loa ve PARK, 
[1936] 3 W. W. R. 258.—CAN. 











(2) of any ‘“‘ action or sult which is 
founded on tort.’’ Therefore, com- 
pliance with sect. 7 (1) is a condition 
precedent to the initiation of such 
proceedings. 2: GEL v. KARY, [1935] 
GAN 53 5F.L. J. (Can.) 21.— 


sy. -———- ee - »{—In proceed- 
ings under Landlord & Tenant Act, 
R.S.8S., 1930, for a = of possession 
held that the tenant had the right to 
have the issues tried whether the land- 
lord having discontinued its first action 
for foreclosure, had the right to pro- 
ceed in @ second action for foreclosure 
without obtaining a new permit from 
the Debt Adjustment Board & whether 
the permit for the first action was of 
any value to the landlord; and these 
matters should not#be tried in a sum- 
mary way & that, in the exercise of the 
discretion conferred by sect. 53 (3) 
of said Act, the writ of possession 
should be refused.—Re GREAT-WEST 
LIFE ASSURANCE: Co. & LANSKAIL, 
[1937] 1 W. W. R. 77.—CAN. 








82. Action for negligence 
under Vehicles Act, 1935.J}—An action 
against the owner of a motor car 
based on the liability imposed on him 
ae sect. 72 of Pane ct. 1932, is 

action “ found n tort,” within 


; sect. 7 (2) (b) of Dont Adjustment Act, 


11 


for waste by cutting timber are actions 
“founded upon tort’? &, therefore, 
ATG proce ae which by sect. 7 (2) of 
Debt Adjustment Act, 1934, are 
excepted from theo application of 
sect. 7 (1) thereof.—Strmwart v. 
SHERSTOBITOFF, [19381 1 W. W. RK. 
280; 1D. L. It. 578.—OAN. 


sb. Action for statutory claim— 
Action against tnsurer,}—Au action 
brought under sect. 222d of Saskatche- 
wan Inaurance Act, as amended by 
1933,c. 22, by an injured person against 
the insurer on an automobile policy, 
is an “‘ action for a statutory Bane 
within the meaning of sect. 7 (1) of 
Debt Adjustment Act, 1934, & not a 
**procecding on & contract’ made or 
entered into by the debtor.” within 
sect. 7 (2) (b) thereof, & is, therefore, 
one which cannot be ‘brought withont 
the consent of the Debt Adjustment 
Board or the notice required by sect. 7. 





—LANDA . TRAVELERS INSUKANOE 
Co., [1936] 2 W. W. R.100; 2D.L. R. 
a —CAN. 


-———— Consent to anything done— 
Relation back.}—Debt Adjustment Act, 
1933, 6. 6 ( provides that ‘‘ the 
consent of the Joard under this section 
whenever given shall relate back to 
anything done in the acon or other 
proces nee in respect to which the 
permit is given” :—Held: this pro- 


Cases 425—497a. 


425. 


Swiss Bank Co 


2K. B. 833. 
428. 


430. 


2K. B. 833. 
434, 


3K. B. 110. 
436. 


Part V.-—Suspension 
Add. Annotation :—Dbtd. Flint v. Lovell, 


491. 
[1935] 1 K. B. 354. 


496. Add. Annotations :—Refd. Admiralty Comrs. |, 
v. S.S. Amerika, [1917] A. C. 38; 


- Lovell, [1935] 1 K. B. 354. 


497. 
, [1985] 1 K. B. 354. 


vision is not restricted to actions begun 
before the Act came into force; &, 
therefore, the plea that the permit in 
this case was not givon until aftor the 
defence was filed was not sustained.— 
Bow ISLAND v. HALPIN, [1936] 1 
W.W. RR. 401; 2D. lL. R. 237,.—CAN. 


sf. ——— Non-compliance with Act— 
iiffect on proceedinys.|\—The effect. of 
Debt Adjustment Act, 1934, is that 
where its provisions as to tho steps to 
bo taken beforo bringing action are not 
complied with the proceedings are null 
& void.—HDWARDS v. GROSSER & 
GLAss, LTp., [1936] 3 W. W. R. 670.— 
CAN. - 


PART V. SECT. 4, SUB-SECT. 1. 


498 ii. Claim under Crimi- 
nal Injuries Code of IJreland.}—The 
rule or doctrine that no civil remedy 
will lie against the perpetrators of a 
felonious act until they have beon 
prosecuted to conviction is not 
applicable to a claim for compensation 
under Criminal Injuries Code of 
Treland for goods stolen in the course 
of rioting.—TYLER v. CORK COUNTY 
CoUNCIL, [1921] 2 I. R. 8.—IR. 


499 i. ——— .]}—A criminal ehatte 
was laid by plitf. bank against deft. In 
respect of $1,800 which the’ bank 
alleged it had overpaid deft. Before 
decision in the criminal trial had been 
given, pitfs. instituted an action to 
recover the money. It was contended 
on behalf of deft. that immediately the 
evidence disclosed a criminal offence 
on the part of deft., which had not been 
prosecuted to conviction or acquittal, 
pltfs. should not have been allowed to 

roceed with the action, but should 

ave been non-suited :—Held: as a 
criminal procecuuen had actually been 
sarried through, even though the 
decision was under advisement, the 
action could be maintained.—StTan- 
DARD BANK OF CANADA 0. SHUEN WAH,’ 
[1919) 1 W. W. R. 686; 26 B.C. R. 
441.—C 











499 fi. ——.}]—Where, in an 
action for assault & battery, pitf. 
roves that the injury caused grievous 
odily harm, pltf. will be nonsuited 
unless it appears that proceedings have 





Add. Annotations :—Consd. 
n., {1921] 3 K. B. 110. 
Refd. Bradford Old Bank v. Sutcliffe, [1918] 


Add. Annotation :—Refd. Bradford Old Bank, 
Ltd. v. Sutcliffe (1918), 34 T. L. R. 619. 


Add. Annotations :—Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. Bradford Old Bank v. Sutcliffe, [1918] 


Add. Annotations :—Consd. Tate v. Crewd- 
son, [1938] 3 All FE. R. 43. 
Qld Bank v. Sutcliffe, [1918] 2 K. B. 833; 
Joachimson v. Swiss Bank Corpn., [1921] 


Add. Citation :—11 LL. J. Q. B. 87. 


Add. Annotation :—Refd. Flint v. 


Joachimson v. | 448. 


461. 


ENGLISH AND Empire Digest SUPPLEMENT. 


Add. Annotation :—Refd. Bradford Old Bank 
v. Sutcliffe, [1918] 2 K. B. 833. 
Add. Annotations :—Consd. Joachimson v. 


Swiss Bank Corpn., (1921] 3 K. B. 110. 


462. 


833. 
462. 


Refd. Bradford 
463. 


480. 
ante.’’ 





497a. 


Refd. Bradford Old Bank v. Sutcliffe, [1918] 
2K. B. 833. 

Add. Annotations :-—As to (1) Consd. Tate ». 
Crewdson, {1938]3 All E. R. 43. 
ford Old Bank v. Sutcliffe, [1918] 2 K. B. 


Refd. Brad- 


Add. Annotation :—As to (1) Refd. Bradford 
Old Bank v. Sutcliffe, [1918] 2 K. B. 833. 


Add. Annotation :—Consd. Bradford Old 
Bank v. Sutcliffe, [1918] 2 K. B. 833. 


Add ‘For full anns., see S. C., No. 176, 


of Right of Action. 


——.]—If the party know that he has 


been robbed of the goods, he must, in order 


Flint v. 


to obtain restitution, first prosecute the 
felon.— Harris v. SuAW (1736), Lec temp. 


Hard. 349; 95 E. R. 226. 


been taken against deft. for the 
criminal offence.—ScHouL wv. Kay 
(1862), 10 N. B. R. (5 All.) 244.—CAN. 


604 fii. .J—No 
hard & fast rule can be laid down to 
indicate the considerations by which 
act. ought to be guided in considoring 
the question of the stay of a criminal 
proceeding, pending the disposal of a 
civil suit, & each case must be deter- 
mined upon its own facts. Even if 
some or all the matters materially in 
issue aro the same, that in itself cannot 
be a reason for sta the criminal 
proceedings. One test is whether the 
bec ery is public or private. Where 
t is public the ct. as a rule would not 
stay criminal proceedings.—GOoPaL- 
CHANDRA CHAKRAVARTI v. KING EM- 
noe (1929), I. L. R. 57; Cale. 558.— 





—— 








504 iv. -/+The rule 
that where pltf. sues in respect of a 
wrong which is a tort & also a felony, 
deft. should be prosecuted in respect of 
the felony before the civil action is heard, 
does not. make such criminal prosecu- 
tion an indispensable condition prece- 
dent to the right to maintain the civil 
action. In its modern application the 
rule is merely suspensory of the civil 
rights, & is subject to the exercise of 
judicial discrotion. In exercising such 
discretion the ct may consider circum- 
stances, such as the infancy, ignorance 
or poverty of pitf., which may afford 
excuse for the faflure to prosecute in 
respect of the felony. Where pltf. has 
obtained a verdict in the civil action, 
the ct., on motion for a new trial or for 
judgment, may consider the circum- 
stance that betwedéh verdict & motion 
deft. has been prosecuted in respect of 
the felony.— CARLISLE v. ORR (NO. 2), 
(1918) 21. R. 442.—IR. 


604 v. ---On Aug. 
12, 1920, an information for theft was 
laid by defts. against pitf, On Aug. 23, 
1920, pltf. began an action in a division 
ot. against defts. to recover $99 for 
wanes on er 30, defte. counter- 
claimed in the division ct. action for 
money & tickets a mounting to $202.74 
“fraudulently & without colour of 
right "* converted by pltf. to his own 
use, the subject of conversion being 


12 




















Lovell, pri es :—Refd. Wells v. Abrahams (1872), L. R. 7 
. B. 554, 


the same as that in respect of which the 
criminal charge was made: on Sept. 22 
pltf, was committed for trial on the 
criminal charge, & on Sept. 30, a 
true bill was found against him in the 
sessions. On a subsequent day the 
judge of the division ct. heard argu- 
mont as to whether the action should 
be proceeded with before the criminal 
charge was taken up; he decided that 
It should, & fixed a day for trial, but 
on Dec. 10, 1920, neither the action 
nor the criminal proceeding having 
been tried, an order was made by a 
judge of the Supreme Ct. of Ontario, 
upon the application of defts., pro- 
hibiting the judge of the division court 
from pire ae in the action until 
after the final disposition of the crimi- 
nal prosecution. Pltf. appealed from 
this order, & before the completion of 
the argument of the appeal pltf. was 
tried upon the criminal charge & 
acquitted :—Held: the division ct. 
judge had the right, the claim & 
counterclaim being within the juris- 
diction of the ct., to stay proceedings 
or otherwise deal with the case; & 
wzoOhibition did not lie, even if the 
udge erred in the conclusion to which 
he came.—Ke BRYANT v. CITY DAIRY 
Co. (1921), 64 D. L. R. 283; 37 Can. 
Crim. Cas, 405; 500. L. R. 40.—CAN. 


504 vi, ——- --— .}—The rule 
that where an injury constitutes both 
a civil wrong & a felony the civil 
remedy is suspended until after 
prosecution does not apply where the 
offences disclosed by the civil action 
are offences under the Code, or, if only 
common law offences, a offences 
which could not at any time have been 
classified as felonies.— PORTER v. SOL- 
LOWAY MyiLtrs & Co., Lrpb., [1930] 
1 W. W. RR. 680; 3D. L. R. 758; 26 
es L. R. 150; 54 Can. C. C. 181.— 





504 vii, —— —— ——-.)--ILLING- 
WORTH v. COYLE, [1933] 3 W. W. R. 
607; 48 B. C. R. 81.—CAN. 


504 viii. —— ——.}—Stay of 
civil proceedings for criminal negli- 
gence pending criminal proceedings is 
a matter ote ee 58) : Dt R 

OHNSON v. SHEILLS, ‘ - 
806.—CAN. t 





505a. 


507. 


516. 


549. 


551. 
552. 


556. 


557. 
558. 


559. 


560. 


—— Felony depending upon 
intent——Intent not proved.}—YARDY v. GREEN- 
woop (1935), 79 Sol. Jo. 363. 


Add. Annotation :—Refd. Admiralty Comrs. 

v. S.S. Amerika, [1917] A. C. 38. 

Add. Annotations :—-Consd. Yardy v. Green- 

wood (1935), 79 Sol. Jo. 363. Refd. Canvey 

en Comrs. v. Preedy (1921), 91 L. J. Ch. 
3. 
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528. Add. Annotation :—Refd. Flint v. Lovell, 
[1935] 1 K. B. 354. 
5286. Add. Annotation :—Refd. Flint v. Lovell, 


[1935] 1 K. B. 354. 


540. Add. Annotations :—Refd. Weld-Blundell v. 


Stephens, [1919] 1 K. B. 520; Samuel v. 
Dumas, [1924] A. C. 481; Pailin v. Northern 
Kmployers Mutual Indemnity Co., [1925] 
2K. B. 73. 


Part VIIIl——Maintenance and Champerty. 


Add. Annotations :-—Expld. Neville v. London 
‘‘ Express’ Newspaper, [1919] A. C. 368. 
Refd. Ford v. Radford (1920), 36 T. L. R. 
658. 

Add. Annotation :—Consd. Neville v. London 
‘‘ Express ’’ Newspaper, [1919] A. C. 368. 
Add. Annotation :—Refd. Neville v. London 
‘* Express ’’ Newspaper, [1919] A. C. 368. 
Add. Citation :—After ‘‘ [1917] 2 K. B. 564, 
©. A.’ add ‘‘On appeal, [1919] A. C. 368, 
H. L.,” & after ‘‘ 560” add ‘' 561la, 719a.’’ 
Add Annotation:—Refd. Wiggins v. Lavy 
(1928), 44 T. L. R. 721. 

Add. Annotation :—Refd. Neville v. London 
‘* Express ’’ Newspaper, [1919] A. C. 368. 
Add. Annotation :—Consd. Neville v. London 
‘* Express ’’ Newspaper, [1919] A. C. 368. 
Add. Annotations :—Consd. Neville v. London 
‘* Express ’’ Newspaper, [1919] A. C. 308. 
Refd. Weld-Blundell v. Stephens, [1¢1%! 1 


K. B. 5620; Hickman ». Kent or Romuey 
Marsh Sheepbreeders’ Assocn. (1920), 33 
TT. L. R. 628. 


For the existing paragraph substitute the 
following paragraph :— 

}—(1) The success of the main- 
tained litigation, whether an action or a 
defence, is not a bar to the right of action for 
maintenance. 

(2) An action for damages for maintenance 
will not lie in the absence of proof of special 
damage.—NEVILLE v. LONDON ‘ EXPRESS ”’ 
NEWSPAPER, LTp., [1919] A. C. 368; 88 
lL. J. K. B. 282 ; ; 120 L. T. 299; 85 T. L. R. 
167; 63 Sol. Jo. 213, H. L. 








Annotations :—~As to (2) Folld. Hickman ¥ ea or Romney 


Marsh Sheepbreeders Assocn. 
Apld. Wissins7e. Lavy (1028), ce Rs ues op ne 721. 





PART V. SECT. 4, SUB-SECT. 2. 
sm. Injury incidental to felony.j— 


Held: 


based upon felonious acts of deft. 
should be stayed until deft. had been 
prosecuted, did not apply where injury 
resulted to @ person only incidentally 
to the felony, & 
did nee apply to actions based upon 
3 of Compensation to rain 
Act, 1897.—CaRR v. BAKER (1936), 
8. R.N.S. W. 301; 53N.S. W. WN 
110.—AUS. 


PART V. SECT. 4, SUB-SECT. 3.—C. 


sect. 


sp. 


Prosecution of directors.}—On appeal 
from an order staying a civil action 
against an incorporated co. until 4s 


(1920), T. L. RR. 163. 
Cenerally, 








sr. Civil 
Prosecution o 
action shoul 
LOWSKI v. 


the rule, that civil proceedings 


&, in any event, the rule 


41 Man. L. NR. 488. 


8Z. 
Selontes 


directors: j—Kven i 
Civil action aguinst company— 


mt. 


eee 


Refd. 
Torrington, [1920] 1 
(1933) 1 hk. BB. 


Wild v. apron: As ee 2K. B. 5443 Klis wo. 
K. B. 399; Haseldine v. Hosken, 


822; Howard v. Odbams Press, Ltd., 


Li9s7| 2 AM Is, RK. 509, 


561. 


561a. Special 


561b. 


|} 4D. L. R. 4175 44 B.C. RR. 401; 
C. C. C. 103.—-CAN. 


action against  societ—- 
trustees. }—-Held : 
not be stayed.—Koz- 
WORKERS’ BENEVOLENT 
SOCIETY OF CANADA wy 2), 
W.W. R. 566; [1934 a 


PART V. SECT. 4, SUB-SECT. 3.--D. 


Abolition of distinction between 
panorsa— Action 
against ir hay BERR Raber pat of 

the rule, that where 
an injury constitutes both a civil 
wrong & oa felony the civil rernedy is 
suspended or may be stayed until the 
person who committed the injury has 


Annotation :—As to,(2) Refd. Mackey v. 
Monks (Preston), [1918] A. C. 59. 


damage—-Necessity to prove.|— 





NEVILLE v. LONDON ‘‘ Express’’ NrEws- 
PAPER, Lrp., No. 560, anle. 
—-—.|—Pltf.,. a member of deft. 


assocn., brought an action against C., the 
secretary, & W., the president, of the assocn., 
for libel in the conduct of the business of the 
assocn., & in the same action C. counter- 
claimed against pltf. for damages for libel in 
respect of the same business. The action 
resulted in judgment for defts. on the claim, 
with damages for £75 for 0. on the counter- 
claim. The assocn. before the hearing of the 
action had passed resolutions to indemnify O. 
& W. against any liability or costs arising 
from the action against them, & that the 
indemnity should extend to the costs of any 
counterclaim that counsel might advise 
should be made, provided that any costs of 
the action for which the assocn. would be 
liable should be paid pro tanto out of any 
moneys recovered in the action. DPltf. then 
brought an action against the assocn. for 
maintenance & champerty, & other relief :-— 
Held: (1) champerty being a form of 
maintenance, a decision which applies to 
the genus must also apply to the species ; 
(2) pltf. had not proved any special damage, 
& his claim in champerty failed equally 
with his claim in maintenance.— HICKMAN v. 
KENT orn ROMNEY MARSH SHEEPBREEDERS’ 
ASsOCN. (1920), as reported in 161 L. T. Jo. 5, 
» A, 





wt eee tae enemy et 











against dircetors of the co. on charges 
identical with those which might be 
based on the facts which may be dis- 
closed in the clvil action, but there Is 
nothing alleged in tho latter action 
to show that satd directors are in- 
dividually connected with or have a 
knowledge of the facts alleged in that 
action. Since said rule under the law 
of Kngland was applicable where the 
prosecution was for a felony but not 
where it was for a misdemeanor, & 
the distinction between felonies & 
misdemeanors has been abolished with 
respect to offences against the Criminal 
Code, the rule does not apply where 
the offences disclosed by the civil 
action are offences under the Codo or, 
if only common-law offences, are 
offences which could not at any time 
have been classified as felonies.— 





57 


civil 


[1933] 3 
L. R. 237 ; 


criminal prosecution against certain | been prosecuted, is in force in Alberta, 

officers thereof should be disposed of: | ft is inapplicable where the civii action | PorTER v. SoLLoway, MILLs & Coa., 
—Held: the appeal should be allowed. | is against an incorporated company & | LTv., {1930] 1 W. W. a 680; 3 
—MAOKEE v. MOLTO WAY, MILLS & Co., | astay thereof is asked for on the ground D. L. ise 26 Alta. L. R. 150: : 
Lp. (No. 3), (1931) 2 W. W. R. 926: | that criminal proceedings are pending | 54 Can. Cc. 0.181. CaN 
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Cases 566—604a. 


566. Add. Annotation :—Refd. Neville v. London | 599a. 


‘‘ Express ’? Newspaper, [1919] A. C. 368. 


569. Add. Annotation :—Consd. Neville v. London 
‘‘ Express ’’ Newspaper, [1919] A. O. 368. 


576. Annotations :—For ‘‘ For full anns., see’’ 
read ‘‘ Mentd. Williams v. Page (No. 4) 
(1859), 28 Beav. 148.” 


577. Add. Annotation :—Consd. Neville v. London 
‘‘ Express ’? Newspaper, [1919] A. C. 368. 


588. Add. Annotations :—-Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
251; Ford v. Radford (1920). 36 T. L. R. 658. 


584a. Special damage—Necessity to prove.|— HIcK- 
MAN v. KENT OR ROMNEY MarRsyu SHEEP- 
BREEDERS’ ASsOcNn., No. 561b, ane. 


585. Add. Annolation :—Refd. Ford v. Radford 
(1920), 36 T. L. R. 658. 


589. Add. Annotation :-e-Refd. Parkinson v. College 
of Ambulance & Harrison, [1925] 2 K. B. 1. 


590. Add. Annotations :—Apld. Ford v. Radford 
(1920), 36 T. L. R. 658. Refd. Neville v. 
eee ‘* Express ’’ Newspaper, [1919] A. C. 

8. 


592. Add. Annotation :—Retd. Ford v. Radford 
(1920), 86 T. L. R. 658, 


598a, —— -J—UTTLEY v. 
(1935), 79 Sol. Jo. 542. 


594.: Add. Annotation :—Refd. Wild v. 
[1919] 2 K. B. 544. 


Percentage.]—Pltf. was retained 
by deft. to act as his solr. in an action brought 
against him. Deft. had a counterclaim, &, 
while the action was proceeding, an agree- 
ment was made that in the event of deft.’s 
recovering moro than sufficient to pay his 
creditors in full & all legal expenses he would 
pay his solr. a percentage on the amount, the 
solr. agreeing to conduct the counterclaim 
on the above terms, & not to look to deft. for 
any costs of the counterclaim except out-of: 
pocket expenses in the event of the success 
of pltf. in that action. Deft. lost the action, 
& his solr. sued him for the costs :—Held: 
pltf. could not recover as (1) (BANKEs, L.J.) 
the agreement was champertous, & its effect 
was to make it an essential part of pltf.’s 
cause of action on his original retainer that he 
should negative the event in which he was 
to get no costs, namely, the event of the 
success of plitf. in the previous action ; 
(2) (ATKIN, rr. J.) the champertous nature 
of the agreement prevented pltf. from com- 
pleting his services lawfully, & consequently 
he could not recover on a quantum meruit.— 
WILp v. Simpson, [1919] 2 K. B. 544; 88 
L. J. K. B. 1085; 121 L. T. 826; 385T. L. R. 
576; 63 Sol. Jo. 625, C. A. 


Hooper & Co. 





Simpson, 


598a. 
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PART VIII. SECT. 1, SUB-SECT, 3. 


581 ix. ——- ——.]—One, D., died 
noniess in 1843, leaving him aurviving 
three widows, the last of whom died 
in 1894. The widows had from time 
to time made numerous alienations of 
hea of their hu: band’s estate to 

efts., most of the transactions veing 
evidenced by regis s. In 
1906, the present suit for possession 
was brought by A., a collateral of D. 
& certain assignees. from A., to whom 
he, after the death of the last sur- 
viving widow, had transferred a share 
their aatosioe to supply funds for the 
ir agreeing to supply funds for the 
litigation to recover peck the land from 





are not in force in 


or ccuereieee 


force tn India & 


funds fer ca 


ublic oo 
eet ad pi 


the alienees :—Held : 
rules against em 


694 vii. 
English law of of champerty is not in 
fair agreements to 
share property in li 
in ponsideration of 


opposed to public policy, & such agree- 
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erty & maintenance 
ndia, & agreements 
to finance litigation on ‘condition of a 
ae to share in ite fruits are not 
‘ad or void & can be 
they are extortionate 
inequitable.—THAKAR 
Son v. UTraM Kaur (1929), I. L. R. 

0 Lah. 613.—IND. 


ENGLisH AND Empire DicEst SUPPLEMENT. 


——.]—-Plitf. carried on business as 
the ‘‘ Turf Register,’’ which in a prospectus 
issued by him was called a “ society’; but 
he was the sole proprietor of the business, 
though he described himself in the prospectus 
as secretary. In consideration of a subscrip- 
tion, & of a commission on the amount 
recovered, he undertook to collect for the 
subscribers betting debts which, under the 
provisions of Gaming Acts, were not re- 
coverable. It was agreed between him & 
deft. in the terms of the prospectus, that in 
consideration of pltf. ‘‘ putting up all the 
necessary disbursements for the institution 
& conduct of legal or other proceedings, the 
net profits accruing directly or indirectly is 
to be equally divided between claimant & 
the society.”’ Plitf. brought an action to 
recover the amounts of debts alleged to have 
been wrongfully collected by deft. in breach 
of the agreement :—Held: the agreement 
was illegal & void, being contrary to public 
policy, & champertous, as there was no com- 
munity of interest between the parties, 
except such as was created by the agreement 
itself, & pltf. could not recover.—ForRD v. 
RADFORD (1920), 36 T. L. R. 658; 64 Sol. 
Jo. 571. 
Add. Annotations :—Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
251; Neville v. London ‘‘ Express’? News- 
paper, [1919] A. OC. 368; Ellis v. Torrington, 
[1920] 1 K. B. 899. 
Add. Annotations :—Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
2513 Ellis v. Torrington, [1920] 1 K. B. 399; 
Allgemeine Versicherungs-Gesellschaft Hel- 
vetia v. German Property Administrator, 
[1931] 1 K. B. 672. 
Annotation :—As to (1) Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 251. 
Annotations :—Refd. County Hotel & Wine 
Co. v. L. & N. W. Ry., [1918] 2 K. B. 251 ; 
Marsden v. Heyes, [1927] 2 K. B.1. Refd. 
Gottliffe v. Edelston (1930), 99 L. J. K. B. 
547. 
604a. ——- —— Assignment of option to take 
lease.|—In 1853 the L. & C. Ry. Co., the pre- 
decessors of deft. co., leased land adjacent to 
the station at Carlisle to H. for 999 years, 
for the purpose of erecting an hotel thereon. 
The lease contained a covenant by the co. 
with H., his exors., administrators & limited 
assigns that “‘the co. & their successors & 
assi shall permit the tenant or occupier 
of the hotel for the time being & his servants 
to have access to the platforms of the station 
& that the tenant or occupier of the hotel 
shall have the option of renting the refresh- 
ment rooms’”’ at a rent to be fixed as there 





601. 


602. 


603. 
604. 


cept when 
Teo 


ments should neces pee . 
extortionate or 
SINGH v. MUNSHI ao) 
Lah. 124.—IND. 
694 vill. — .}—An agreement 
to contribute towards the costs of a 
law suit in consideration of receiving 
a share in the result of the suit :— 
Held: on the facts to be not cham- 
pertous.—FELLOWs-Smirp tt. SHANKS 
(1935), 46 N. L. R. 168.—8, AF. 
PART VIII. SECT. 2, SUB-SECT. 1. 


the English 





——.]— The 


— wath Ae 
st supplying the 
a anlte : are not | ment 


void. }—FiRST 
Noun, (1925} 4 D. L. R. 221.—CAN, 


mentioned, ‘in pete to any other 
party.”” In 1860 H. granted a sub-lease of 
the hotel premises to B. for 21 years, & the 
co. also granted to B. a lease of the refresh- 
ment rooms for 21 years. In 1866 pltf. co. 
obtained an assignment from B. of his interest 
under these two documents, & an assignment 
from H. of the land comprised in the lease of 
1853 & “ All & singular other premises com- 
prised in & demised by the said recited 
indenture of lease of Aug. 1, 1853.’’ From 
1866 onwards pltfs. managed & conducted 
both hotel & refreshment rooms, & after the 
expiration of the 21 years’ term granted by 
the sub-lease of 1860 to B., they continued 
in occupation of the rooms upon such terms 
of that sub-lease as were applicable. In 
1879 defts. succeeded by statute to the 
contracts of the L. & C. Ry. Co. On April 2, 
1891, defts. & the Caledonian Ry. Oo. 
demised to -pltfs. a plot of land adjacent to 
the hotel for 962 years. The deed recited 
the lease of 1853, & referred to it as the 
‘‘ principal indenture”; & it also provided 
that ‘‘ these presents are without prejudice 
to any of the covenants conditions & agree- 
ments contained in the principal indenture,”’ 
which were to remain & be in full force. On 
Mar. 24, 1916, defts. gave six months’ notice 
to pltfs. to determine their occupation of the 
refreshment rooms. Pltfs. gave up poases- 
sion, & then served a written notice on defts. 
stating their desire to exercise the option 
contained in the lease of 1853, & requesting 
to be informed as to terms. Defts. having 
ignored the notice, pltfs., on Oct. 16. 1916, 
obtained an express assignment from the 
personal representatives of H., who had 


died in 1876, of “all that the benefit rig‘t | 
title & interest, if any, now remaining out- : 


standing of or otherwise vested in them or 
any or either of them of & in the railway 
obligations.”’ Pitfs. claimed (a) a declara- 
tion that defts. by the lease of 1853 were 
under an obligation to put & keep the 
occupier of pitts.’ hotel in occupation of the 
refreshment rooms, upon the terms of paying 
therefor a fixed market rent; (b) to have 
such rent fixed under the direction of the 
ct.; (c) damages for the breach of such 
obligation by defts. :—Held: (1) the option 
clause did not run with the land, & pass 
ipso facto by the assignment of the lease of 
1853, as it did not touch or concern the 
thing demised; (2) the option clause was 
assignable, & was not a covenant merely 
personal to the covenantee; (3) the benefit 
of this clause was not assigned by the 
deed of 1866, inasmuch as the word 
‘‘ premises ’’? therein referred to the land & 
buildings demised, & not to the option 
clause ; (4) the deed of 1891 was not a fresh 
grant of the option rights to plitfs., & did not 
constitute a binding recognition of pltfs. as 
the assignees of the option clause; (5) the 
assignment of Oct. 16, 1916, by the personal 
representatives of H., of the option clause 


607. 


615. 


617. 
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in the lease of 1853, being an assignment of 
a right of property, was not invalid for 
champerty ; (6) the option clause was void 
for uncertainty ; (7) the option clause was 
ulira vires of the railway co., as it fettered 
injuriously & gravely their obligations of 
performing efficiently their public duties.— 
County HoTEeL & WINE Co. v. LONDON & 
NORTH WESTERN Ry. Co., [1918] 2 K. B. 
251; 87 L. J. K. B. 849; 119 L. T. 38; 34 
T. L. R. 393; 17 L. G. R. 274 3 affd. on other 
grounds, [1921] 1A. C. 85, I. L. 

Add. Annotations :—-As to (1) Distd. Ford v. 
Radford (1920), 36 T. L. R. 658. Refd. 
County Hotel & Wine Co. v. L. & N. W. Ry., 
{1918} 2 K. B. 251. | 
Annotation :—Refd. County Hotel & Wine Co. 
v. L. & N. W. Ry., [1918] 2 K. B. 251. 

Add. Annotations :—Refd. County Hotel & 


Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
251; Ellis v. Torrington, [1920] 1 K. B. 399. 


617a. Lease of tithes—-With covenant to take legal 


621. 


621a. 





proceedings for recovery of tithes.|—Agree- 
ment to lease the rectorial tithes of a parish, 
including the tithes of ninety acres supposed 
to be within the parish, but which had not 
fae tithes to the lessor during his incum- 
ency with a stipulation that the intended 
lessee would, within a viven time, take such 
legal proceedings for the recovery of the 
tithes of the ninety acres as his counsel should 
advise :—Held: not to be within Statute 
of Maintenance, 1540 (c. 9).—WHITE v. 
GARDNER (1835), 1 Y. & ©. Ex. 385; 160 
Kk. R. 157. 
Add. Annotations :---Consd. County Hotel 
& Wine Co. v. L. & N. W. Ry., [1918] 2 
K. B. 251. Apld. Ellis v. Torrington, [1920] 
1K. LB. 399. 








Dilapidations.}—A freehold mes- 
suage & tenement were the subject of the 
following leases: (a) a head lease which ex- 
pired on Dec. 25, 1917; (6) an underlease 
which expired on Dec. 18, 1917; (c) a 
sub-underlease which expired on Dec. 15, 
1917. All three leases contained onerous 
covenants to repair the premises & to keep 
them & yield them up in good repair. The 
sub-underlease became vested by assignment 
in deft. On Dec. 18, 1917, pltf. who had been 
a tenant to deft. of the same premises, & was 
liable to him under a coyanant to repair Icss 
onerous than those in the three leases above 
mentioned, agreed to purchase, & on May 1, 
1918, took a conveyance of the fee simple of 
the premises together with the benefit of the 
covenants in the head lease. At the ex- 
piration of all the leases the premises were 
out of repair & deft. was threatening pltf. 
with an action on his covenant. Thereupon 
pus obtained an assignment of the full 
enefit of the lessee’s covenants to repair 
contained in the sub-underlease, & com- 
menced an action against deft. as assignee 
of the sub-underlease for breaches of the 
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620 i. Purchase of lands in litigatton— 
Pending actions relating to property 
pee — Specific AU Risagllace PE 

Itfs. having filed a bill for specific 
ormanoe of a contract by one R. 
sell a certain mine to them, it was 

agreed between pitfs. & T., one of the 
now defts., pending such suit, that 


certain persons should purchase said 
mine from pltfs.; that they should 
deposit the money required for the 

for costa which plitfs. had been 


securit 
pactipaioe | to give in said suit & pay all 


costes incurred or to be incurred therein 
orin any other suit brought or defended 
mine, & pa 


by them respecting sai 
all moneys due for the purchase thereof, 
& allot to each of plitfs. a twentieth 


16 


share therein, if they should succeed 
in getting a title through the suit; 
& that they would settle al) claims of 
Messrs. E. & G. agalnst pitfs. Pitts. 
having sued defts. on the last-mentioned 
covenant :— Held: the agreement waa 
void for champerty & maintenance, & 
they therefore could not recover.—~ 
CARR v. TANNAHILL (1870), 30 U. OC. XH. 
217.—CAN. 


Cases 62la—6914. 


lessee’s covenants therein :—Held: the as- 
signment was free from objection on the 
ground of maintenance or champerty, the 
right of action on the covenants being so 
connected with the enjoymént of property 
as to be more than a bare right to litigate.— 
ELLIS v. TORRINGTON, [1920] 1 K. B. 399; 
89 L. J. K. B. 369; 122 L. T. 361; 36 
T. L. R. 82, C. A. 


Annotation :-—Retd. Rye v. Purcell, [1926] 1 K. B. 446. 


634. 
635. 


636. 


637. 


Add. Annotation :—Consd. Ellis v. Torrington, 
(1920) 1K. B. 399. 

Add. Annotations :—As to (1) Refd. Ellis v. 
Torrington, [1920} 1 K. B. 399. As to (2) 
Consd. County Hotel & Wine Co. v. L. & 
N. W. Ry., [1918] 2 K. B. 251. Refd. Earle 
(1925), Ltd. vu. Hemsworth R. D. C. (1928), 
140 L. T. 68. Generally, Refd. Earle v. 
Hemsworth R. D. C. (1928), 44 T. Tu. R. 758. 


Add. Annotations :—Apld. Ellis v. Torrington, 
(1920) 1 K. B. 399. Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 251. 


Add. Annotations :—As to (1) Apld. Ellis v. 
Torrington, {1920} 1 K. B. 399. Refd. 
County Hotel & Wine Co. v. L. & N. W. Ry., 
[1918] 2 K. B. 251. 


687a. —-— Actions for infringement of copyright— 


Society for protection of copyright interests of 
members.]—PItf{. society was formed as a 


.limited co. to protect the copyright interests 


of members, who assigned their copyrights 
to the society. By the rules of the society 
fees & damages recovered were pooled, & 
the fund so formed was divided among the 
members after the deduction of expenses. 
The assignments were real & substantial 
transactions, & the provision as to the 
division of the damages was only subsidiary. 
In an action by the society for the infringe- 
ment of copyrights which had been assigned 
to the society by two members :—Held: 
the arrangement between the society & its 
members was made for legitimate busi- 
ness reasons & was not champertous, & 
ltfs. were entitled to succeed.— PERFORMING 

I1GHTS SOCIETY, Lrp. v. ToHomMPpson (1918), 
34 T. L. R. 351. 


637b. Assignment of judgment.]|—In an action 


640. 
641. 
642, 
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aignment:of a debt ie writing & under us.-—GREENS 
seal the assignor, alleging that deft. Go. 11038) 0. O. Be 41; 
of 61,000, agreed to vapsin id | ° 6344, —— Su 
oO oO : 

Salata | absolutely te ey Itf. in 
pontitcretion of the payment of $200, | erection of the 


& mutual covenanta were entered into 
to the effect that if the debt owing to 
the assignor did not amount to $1,000 


the ass 
pltf. in the present action, a rebate pro 
rata, & if the claim exceeded the sum 


of $1, 000, in that event, the assign 
would pay to the assignor the same 


of assumpsit to pay money in consideration 
of the assignment of a judgment :—Held: 
this was good consideration & might be 
assigned without maintenance.—LODER v. 
CHESLEYN (1664), 1 Sid. 212; 82 E. R. 1063. 
Add. Annotation :—Consd. Neville v. London 
‘* Express ’? Newspaper, [1919] A. C. 368. 

Add. Annotation :—Refd. Neville v. London 
‘* Express ’’ Newspaper, [1919] A. C. 368. 


Add. Annotation :—Refd. Neville v. London 
‘* Express ’’ Newspaper, [1919] A. C. 368. 





.}—-By an absolute as- ent in 





or would give to the assignee, Fomied. 


ee 


644. 


645. 


646. 


648. 


655. 


661. 


665. 
669. 


671. 


679. 
681. 


683. 


685. 


687. 


689a. 


692. 


694. 


proportion of such excess :—Held: the 
Leena question was not cham- 
TEIN 0. 


roperties in the neighbourhood were 
The Crown expropriated the 
right so to flood these properties in- 
cluding the one io question herein, 
which at the time of thee 
belonged to V. Subsequen 
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xpropriation 
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Add. Annotations :—Consd. aan v. eae 
‘* Express ’’’ Newspaper, [1919] A. ©. 368. 
Distd. Ford v. Radford (1920), 36 T. L. R. 658. 


Add. Annotation :—Refd. Neville v. London 
‘* Express ’’ Newspaper, [1919] A. C. 368. 


Add. Annotations :—Retd. Neville v. London 
‘‘ Express ’’ Newspaper, [1919] A. C. 368; 
Weld-Blundell v. Stephens, [1919] 1 K. B. 
520; Hickman v. Kent or Romney Marsh 
Sheepbreeders’ Assocn. (1920), 36 T. L. R. 528. 


Add. Annotations :—As to (1) Apld. Ford v. 
Radford (1920), 36 T. L. R. 658. Generally, 
Refd. Neville v. London “ Express’’ News- 
paper, [1919] A. C. 368. 


Add. Annotations :—Refd. Neville v. London 
‘‘ Express ’’ Newspaper, [1919] A. C. 368; 
Ford v. Radford (1920), 36 T. L. R. 658. 


Add. Annotations :—Distd. Ford v. Radford 
(1920), 36 T. L. R. 658. »Refd. Neville v. 
London ‘‘ Express ’’ Newspaper, [1919] A. C 
368. 


Add. Annotation :—Refd. Neville v. London 
‘* Express ’’ Newspaper, [19109] A. C. 368. 


Add. Annotations :—Refd. Neville v. London 
‘‘ Express ’’ Newspaper, [1919] A. C. 368; 
Ford v. Radford (1920), 36 T. L. R. 658. 


Add. Annotation :—Consd. Neville v. London 
‘‘ xpress ’’ Newspaper, [1919] A. C. 368. 


Add. Annotation :—Refd. Neville v. London 
‘‘ Express ’’ Newspaper, [1919] A. C. 368. 


Add. Annotation :—Refd. Neville v. London 
‘‘ Express ’? Newspaper, [1919] A. C. 368. 


Add. Annotations :—Refd. Neville v. London 
‘‘ Express ’’ Newspaper, [1919] A. C. 368; 
Weld-Blundell v. Stephens, [1919] 1 K. B. 
520; Hickman v. Kent or Romney Marsh 
Sheepbreeders’ Assocn. (1920), 36 T. L. R. 
528. 


Add. Annotations :—-As to (1) Distd. Ford v. 
Radford (1920), 36 T. L. R. 658. Refd. 
Neville ». London ‘‘ Express ’’ Newspaper, 
[1919] A. C. 368. Generally, Refd. Wiggins v. 
Lavy (1928), 44 T. L. R. 721. 


Add. Annotation :—As to (2) Refd. Wild v. 
Simpson, [1919] 2 K. B. 544. 


.]—Observations as to the cir- 

cumstances in which a solr. may take up a 

speculative case on behalf of a poor client, 

& as to the terms on which he may do so.— 

et v. Lavy (1928), 44 T. L. R. 721, 
. A. 








Add. Annotations :—Refd. Neville v. London 
‘* Express ’’ Newspaper, [1919] A. C. 368; 
Ford’ v. Radford (1920), 36 T. L. R. 658. 


Add. Annotation :—Consd. Alexander v. Ray- 
son, [1936] 1 K. B. 169. 


une na ila to H. togethet with V.’s 
to recover the compensation from 


C. H. DREss fig Crown for all damages caused 
1D. L. R. 411; 


Subject to Utigation— 
Conveyance valid. a! tale of the 

ke Dam, & the 
consequent raising of the level of ane 
water in the lake, 


him by the flooding & ee Ba ropriation. 
The Crown exhibited an information 
acknowledging liability & seeking to 
have the amount of the compensation 
fixed, & made H. deft. :—Held: the 
assignment from VY. to H. was not an 
assignment of litigious rights.—R. vw. 


gs Hrk (1921), 21. Exch. GC. R. 76.— 
CAN. 
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-J—ARPIN 0. sg RCUAINE, 
11930] 7 D. ). L. 


y V. sold . 427.—CAN 


695. Annotation :—Refd. Wild v. Simpson, [1919] 


2K. B. 544. 

696. Add. Annotation :—Refd. Wild v. Simpson, 

{1919} 2 K. B. 544. 

Add. Annotation :—As to (2) Refd. Wild v. 

Simpson, [1919] 2 K. B. 544. 

Add. Annoiation :—Refd. Wild v. Simpson, 

[1919] 2 K. B. 544. 

After this case add :— 

Payment of damages for champerty— Whether 

recoverable under solicitor’s indemnity policy.] 

—See HaZELDINE v. HOSKEN, INSURANCE, 

No. 3289b, post. 

———-.]—-A solr. will never be permitted 
to deal with his client for the property in 
question in the cause.—DOoOwLIN v. 
(1823), as reported in 1 L. J. O. S. Ch. 169. 

718a. —— -|—PITTMAN v. PRUDENTIAL 
DEposIT BANK, Lrp. (1896), 18 T. L. R. 110; 


699. 
702. 
703. 


7114. 











41 Sol. Jo. 129, C. A. 


716. 


719. 


719a 


720. 


725. 


726. 


781. 
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Add. Annotation :—Refd. Neville v. London 
‘* Express ’’ Newspaper, [1919] A. C. 368. 


Add. Annotation :—Refd. Neville v. London 
‘* Express ’? Newspaper, [1919] A. C. 368. 


Necessity of proving special damage.|]— 
NEVILLE v. LONDON ‘‘ Express’’ NeEws:- 
PAPER, LTD., No. 560, ante. 


Add. Annotation :—Consd. Neville v. London 
‘‘ Express ’’ Newspaper, [1919] A. C. 368. 


This paragraph was in effect reversed by the 
House of Lords, see NEVILLE v. LONDON 
‘* Express ’?’ NEWSPAPER, Ltp., No. 560, ante. 


Annotation :—Refd. Neville v. London ‘' Ex- 
press ’’ Newspaper, [1919] A. C. 368. 


Add. Annotations :—Apld. Ford v. Radford 
(1920), 36 T. L. R. 658. Refd. Neville v. 
London ‘‘ Express '? Newspaper, [1919] A. C. 
368. 











ee a stk om ee ott ae ee pe oe 


PART VIII. SECT. 4, SUB-SECT.2.—A. 


695 iti, —-— Legal Professions 
Act, 1911 (c. 136), 8. 97, —An agree- 
ment between pltf. & defi. made under 
the above scct., as to }1yment for 
deft.’s services as solr., wus rescinded 
on the ground that the provincial 
statute authorising such an agreement 
was ultra vires.—TAYLOR v. MACKIN- 
TOSH, [1924] 3D. L. R. 926; 3W. W.R, 
97; 34 B.C. R. 56; affy., [1924] 1 
D. L. R. 877; 1 W. W. R. 859; 33 
B. C. I. 383.—CAN. 


r i. -J]—A solr. who has 
honestly investigated a client’s case & 
come to the conelusion that the client 
has & good cause of action or a good 
defence to an action, so long as he 
makes no bargain with his ent to 











tako a share of the proceeds, docs not 
by advancing money for disbursements 
& by conducting the case without 
having received any payment on 
account of his costs commit the 
wrong of champerty or maintenance. 
Whether he does this without any 
prior agreement with his client, or 
whether he makes a prior agreement 
either that in any case he shal be repaid 
such coste & disbursements or that be 
shall be paid only out of the proceeds 
of the suit, & that, if thore are no pro- 
ceeds, the solr. will bear the loss, the 
solr. is guilty of no wrong. The legal 
liability imposed on pltf. for the 
amount of a judgment against him, 
or for costs which he has been ordered 
to pas’, <" tee costs incurred by him in 
unsuccossfullv defending the action, 


eee epg en — ent etree te ee 
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are not such damage as will support an 
action for maintonance.—SIMVWhIGHT 
v. WARD, (1935] N. Z L. R. 43.—N.Z. 


PART VIII. SECT. 6, SUB-SECT, 2.—B. 

sa. Defence of champerty — Action 
must be based on agreement.J—Where a 
statement of claim shows a good cause 
of action which if established at the 
trial will eutitle the pltf. to succoed, 
deft. cannot by sotting up a 
champortous agreement between pltf. 
& strangers to the action deprivo 
pltf. of his rigbt to prosecute the action. 
lhe defence of champerty & main- 
tenance is confined to actions on the 
champertous contracta themselves.— 
DAVEY vw. Tatton (Man.), [1928] 3 
W. W. WR. 2153 affd., (1929) 1 W, Wt. 
171.—-CAN. 


Cases 1——66a. 


ENGLISH AND EMPIRE DicEest SUPPLEMENT. 


ADMIRALTY. 


Part |——Origin and General Characteristics of the Juris- 
diction of the Admiralty Division of the High Court 




















of Justice. 
1. Add. Annotation :—Consd. The Fagernes, (1884), 138 Q. B. D. 142; The County of 
[1926] P. 185. i eelenag ee isa ; R. v. City be a ae 
12a. .|—DorrIne@Ton’s CasE (1615), ourt Judge, [1892] 1 Q. B. ; e 
Moore, K. B. 916; 72 E. R. 995. ce [ gee ag v. econ 
12b. J—MarTIn v. GREEN (1664), 1 1920). K.B.470.”". 0 
Keb. 730; 83 EF. R. 1210. Ad ‘Add A ; ii i Refd. Ell Li 
25. Citations :—¥For ‘‘TuHE LoRD COCHRANE” : Gra : garrett sk. B. Bla: Ad an fe 
read ‘‘ DUNCAN v. M‘'CALMONT.”’ yson, [ ] : sper td 
Comrs. v. 8.S. Volute, [1922] 1 A. C. 129; 
88. Annotations :—For ‘‘ For full anns., see Dew v. United British 8.8. Co. (1928), 98 
SHIPPING & NAVIGATION ”’ read ‘‘ Mentd. The L. J. K. B. 88; Service v. Sundell (1929), 
Hanna (1866), L. R. 1 A. & Fo. 283; General 45 'T. L. R. 569; The Eurymedon, [1938] P. 
el ears Navigation Co. a British & Colonial | - 41. 
avigation Co. (1869), L. R. 4 Exch. 238; | 4g. dd. Annotation :—-Refd. The F 
The Warsaw, [1898] P. 127,” £1028) P. 185. ree ° eee 
89. Add. Citations :—(1862), 15 Moo. P. C. C.| 59. Add. Annotation :—Refd. The Beldis, [1936] 
304 5 5 L. T. 558; 10 W. R. 124; 1 Mar. P. 51. 

L. C. 177; 15 H. R. 509, P. ©. 65. Add. Annotations :—N.F. The Beldis, [1936] 
Annclabions ‘—For ‘‘ For full anns., see P. 51. Refd. The Minerva (1933), 49 
arity & NAVIGATION ”’ read ‘“‘Mentd. The T. L. R. 563. 

Stettin (1863), Brown. & Lush. 199; The | 66, Add. Annotations :—Refd. The Llandovery 
Hanna (1866), L. R. 1 A. & EF. 283; General Oastle, [1920] P. 119; The Jupiter, [1924] 
Ae RAR Soni Co. eee bg Colonial P. 236. 

Steam Navigation Co. (1869), L 4 Exch. | gga }~An action in rem was brought 

e oj. g 
238 5 The Moselle (1879), 32 L. T. 5705 The in a county ct. having Admiralty jurisdiction 
Moa Baa 7 DP. D, 240; The Bristol City, by pltfs. against defts. the owners of the 
tu 2] .10; TheCayo Bonito, [1903] P. 203. Norwegian SS, Beldis, for £27 48. 6d. pay- 
40. Citations :-—Add after the words ‘‘on another 


PART L. SECT. 4, SUB-SECT. 1. 
ea, Kquitable jurtadiction.J—M. ob- 
tained judgment for wages, etc., against 


tho 


default to appear. D. 


point ” “sub nom. THe Araos (Carao Ex), 
GAUDET v. Brown, THE HEWSONS, GEIPEL 
v. CORNFORTH.”’ 

Annotations :—For ‘‘ For full anns., see 
SHIPPING & NAVIGATION” read ‘‘Mentd. 
Purkis »v. Flower (1873), 43 L. J. Q. B. 33; 
Flower v. Bradley (1874), 44 L. J. Bx. 1; 
G. N. Ry. v. Swatfield (1874), L. R. 9 Exch. 
1382; Gunnestad v. Price, Fullmore v. Wait 
(1875), L. R. 10 Exch. 65; The Alina 
(1880), 5 Ex. D. 227; Allen v. Garbutt (1880), 
6 Q. B. D. 165; The Rona (1882), 7 P. D. 
247 5 ; ¥a. v. Southend pcovney Court yueee 


made 
the 


A., tho owners having 


& Co., 


owners of the cargo, intervened. The 


vessel was dul 
by the sheriff, 


who 


Money had been wired by a 


seized, sold at auction 
: purchased by D. & Co., 
made the necessary deposit. 
plt. to 


acising in favour of the 
order refusing the application should | o 
not. be interfered with.—McoOBRIDE v. 
on (1920), 20 Exch. C. R. 274.— 


PART I. SECT. 5. 


sb. Action tn rem—Tort committed 
by master—Recovery of 


ee the 


able by defts. to pltfs. under an arbitrator's 
award in respect of overpayment of chartered 
freight. The arbn. was held by virtue of a 
clause in a charterparty relating, not to the 
Beldis, but to the S.S. Belfri, another ship 
belonging to defts. Defts. failed to appear 
& judgment was entered against them by 
default. Thereupon the present applts., 
who held a mtge. on the Beldis, intervened, & 
by agreement an issue was submitted to the 
county ct. judge as to “‘ whether pitfs.’ action 
in rem against the S.S. Beldie is maintainable 
in view of the fact that pltfs.’ claim in this 
action arose out of a c aie ele of the 


upon the tort; but the commission 
such a tort is not a und for 
attaching the ship to found jurisdiction 
unless the master has an interest in the 
ship.-—NoLaNn v. 8.S. Russe, HavEerR- 
SIDE, {1921) C. P. D. 136.—S. AF. 

sd. Master’s claim for damages 
—& interest on wages arrear— 
Whether enforceable by act in rem. }— 
A British ship was attached to satisfy 





damages. }— 


discharge pltf.’s claim, but arr voll too 
late to stop the sale. D. & Co. after- 
wards tendered the balance of the 
price, which was refused on account 
of an application to set eel the sale, 
to rodeem the vessel. & Co., on 
purchasing the veasel, aie arrange- 
ments for repairs thereto, & at the time 
the application was originally made, 
they were nogotiating for the eale 
thereof. The application was refused : 
~—Held: while the Admlty. Ct. exer- 
cised an unquestionablee Ree bee 
diction, inasmuch as app Mt. had 
to show & superior equity to the 


No maritime lien attaches in the case 
of an assault by the captain on a 
seaman on board ship, & an action 
in rem does not lie against the vessel 
to poco yer caer due to such assault. 





—Lovup THE SCHOONER CALI- 
MERIS 1921). “69 D. L. R. 138: 20 
Exch. C. R. 331 CAN, 

—— ——.}—If a tort is 
éamuiltted within the urisdiction of 


the ot. by the master of a ship, 

&@ peregrinus, against a member of his 
crew, also a peregrinus, the ct. has 
jurisdiction to arrest the tortfeasor or 
his goods, & to try an action based 


18 


various creditors in rem, including the 
master of the vessel. She was subse- 
quently sold, any liens of the creditors 
being transferred to the proceed: 
The master’s claim included da 
against the owners for wro - 
missal calculated from a date subse- 
quent to the sale:—AHeld: (1) the 
master was entitled to damages 
with his claim for wagea, which 
e could enforce by an action tn rem ; 
(2) the master was not entitled to 
oleum in rem for interest upon arrear 
e GWYDYR CasTLE (1920), 
il in R. 231.—8. AF. 


8.8. Belfri belonging to the same owners.” 
The county ct. judge decided in favour of 
pltfs. upon a dictum of the Ct. of Appeal in 
regard to procedure in rem in The Henrich 
Bjorn, No. 65, that ‘‘ the arrest need not 
be of the ship in question, but may be of any 
property of deft. within the realm.” The 
interveners appealed. On appeal, the ct. 
_ raised the question whether, apart from 
the point for decision in the agreed issue, the 
issue itself was not based on a misconception, 
as it asserted that pltfs.’ action arose out of 
a charterparty, whereas it appeared to be 
based upon an award. By County Cts. 
Admlty. Jurisdiction Amendment Act, 1869 
(c. 61), s. 2 (1), any county ct. appointed to 
have Admlty. jurisdiction ‘‘ shall have juris- 
diction ... to try... any claim arising 
out of any agreement made in relation to the 
use or hire of any shi .’’ :+—Held: (1) the 
cause of action alleged was an ordinary 
common law claim for payment of money 
under an award & was not within the juris- 
diction conferred by the Act of 1869; but 
(in case the ct.’s interpretation of the words 
‘arising out of aay agreement,’’ etc., should 
be held by the H.use of Lords to be wrong) ; 
(2) the dictum in The Henrich Bjérn was 
obiter, was not therefore binding, and was 
erroneous ; the procedure in rem either in the 
Admlty. Ct. or in the county ct. does not 
permit the arrest of a ship or other property 
of a deft. unconnected with the cause of 
action; & on both grounds the appeal must 
be allowed.—TuHE BELDIS, [1936] P. 51; 106 
L. J.P. 22; 154 L. T. 680; 62 T. L. R. 195; 
18 Asp. M. L. C. 598, C. A. 
Add. Annotations :—Consd. The St. George, | 
[1926] P. 217. Refd. The Tervaete, [1622] | 
P. 259; The Colorado, [1923] P. 162; 
The Sylvan Arrow, [1923] P. 220; The 
Zigurds (No. 1) (1932), 48 T. L. R. 556. 


82a. ——.]—-THE TuBANTIA, No. 594a, post. 


87a. -|—Held: barges, fitted with rudders 
& not propelled by oars, were ‘‘ ships ”’ within 
M. 8S. Act, 1894 (c. 60), ss. 503, 742.—THE 
HarR.ow, [{1922] P. 175; 91 L. J. P. 119; 
126 L. T. 763; 38 T. L. R. 875; 16 Asp. 
M. L. O. 498. 

Annotations :—-Consd. Merchants’ Marine Insce. v. North of 

England Protecting & Indemnity Assocn. (1926), 42 
T. lL. R. 724; The Champlon, [1934] P. 1. 

89. Add. Annotations :—As to (1) Apld. The 
Harlow, [1922] P. 175. Distd. Merchants’ 
Marine Insce. v. North of England Protecting 
& Indemnity Assocn. (1926), 42 T. L. R. 724. 
Consd. The Champion, [1934] P. 1. 


115. Add. Annotation :—Refd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 3765. 


125. Add. Annotations:—Refd. The Fagernes, 
[1926] P. 185; China Navigation Co. v. 
A.-G. (1932), 48 T. L. R. 375. 


126. Add. Annotation :—Refd. The 
[1926] P. 185. 


180. Add. Annotations :—Apld. The Porto Alex- 
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PART I, SECT. 6, SUB-BECT. 1.—B. (b). 
82 1. Torte committed on high seas.}-— 
The Exch. Ct. of Canada in ty. has 
j ction to entertain an action 
against a ship arrested in Canadian 
waters for a tort committed on the high 
9008.—COMMERCIAL PaciFIC CaBLE Co, 
vw. THE PRINCE ALBERT (B.C.), sree) 
4D. L. R. 543; [1926] 8 . W. R. 
309.—OAN, 


70. 





Fagernes, 


oa pe pene wee oa 


tion is 


PART I. SECT. 6, SUB-SECT. 1.—C. 
sf. Vessel built for show.)—A vessel 
built for show & not for transporta- 
p “ship °’ within admity. law 
& is subject to seizure for towage.— 
NEVILLE CANNERIES, 
Maria (1917), 16 Exch. C. R. 481; 36 
D. L. R. 619 —CAN. 


sg. Conservatory attachment of barge— 


Vol. I.—Admiralty. Cases 66a—141b. 


andre (1919), 89 L. J. P. 97. Refd. Compania 
Nea ae ae v. Cristina S.S., [1938] 


180a. Yacht authorised to fly White Ensign.]—By 

the Dockyard Port of Dover Order in Council 

of June 10, 1912, Sched. 1, reg. 9, all vessels 
other than His Majesty’s ships are forbidden 
to use the eastern entrance to the Admlty. 

Harbour between one hour after sunset & 

one hour before sunrise, without the special 

authority of the King’s Harbour Master. 

While using the entrance during the pro- 

hibited hours without the authority of the 

King’s Harbour Master pltf.’s yacht ran upon 

a wreck, which was said to have been un- 

lighted at the time :—Held: the fact that a 

yacht of the Royal Yacht Squadron is 

authorised to fly the White Ensign does not 
confer upon her the status of one of His 

Majesty’s ships within reg. 9.—H.M.NS. 

GLATTON, [1923] P. 215; 93 lL. J. P. 12; 

39 T. L. R. 690. 

Add. Annotations :—-Apld. The Crimdon 

(1918), 35 T. L. RK. 81. Consd. Compania 

Naviera Vascongada v. Cristina S.S., [1938] 

A. C. 485. Refd. The Gagara, [1919] P. 95 ; 

The Porto Alexandre (1919), 89 L. J. P. 97; 

The Tervacte, [1922] P. 197; France Fen- 

wick v. R. (1926), 43 'f. L. R. 18. 

181a, ———.]—A privately owned vessel used by a 

sovereign State for public purposes is immune 
from arrest in a_ collision action.—-THE 
CriMDON (1918), 35 T. L. R. 81. 

Annotations "'——Consd. The Porto Aloxandre (1919), 89 
. J. PP. 97. Refd. Coinpania Maviera Vasconugada v. 
Cristina S.5., (19388] A. C. 485, 

134. Add. Annotation :-—Refd. l’yman S.S. Co. v. 

Admiralty Comrs., [1919] 1 K. B. 49. 


185. Add. Annotation :-—Refd. The Tervaete, 
[1922] P. 197. 

Add. Annotations :—-Apld. The Crimdon, 
(1918), 35 T. L. RR. 8L; The Gagara, [1919] 
P. 95. Folld. The Porto Alexandre, [1920] 
P. 30. Apld. The Tervaete, [1922] P. 259. 
Consd. Compania Mercantil Argentina v. 
United States Shipping Board (1924), 93 
L. J. K. B. 816; Compania Navicra, Vascon- 
gada v. Cristina 8.S., [1035] A.C. 485. Refd. 
Duff Development Co. v. Kelantan Govern- 
ment, [1923] 1 Ch. 385; The Jupiter (1923), 
93 L. J. P. 156; The Sylvan Arrow, [1923] 
P. 220; Re Bjornstad & Ouse Shipping Co., 
[1924] 2 K. B. 673; Duff Development Co. v. 
Kelantan Government, [1924] A. GO. 797; The 
Jupiter (No. 8) (1927), 187 L. 'T. 333 ; Engelke 
v. Musmann, [1928] A. ©. 433; The 
Kafiristan, [1937] P. 63; Haile Selassie v. 
Cable & Wireless, Ltd., [1938] 3 All KE. R. 
354. 

Add. Annotations :—Refd. The Crimdon 
(1918), 35 T. L. R. 813; The Porto Alexandre 
(1919), 89 L. J. P. 97. 


141a. ——.]—Tue Crimvon, No. 13la, anle. 


141b. —— Government not formally recognised.] 
—-Pltfs., Esthonian subjects, the owners of two 


181. 


140, 


141. 


~ 


Concurrent furtsdictions of Superior 
Court d& Admiralty Court.}—GIRARD v. 
ie (1918), Q. HK. 49 8. C. 284.—- 


PART I. SECT. 6, SUB-SECT. 3.—B. 

141 1. Ship requtsitioned Soretyn 
Gorernment.} — Held: not Hable to 
arrest.—THE EOLo, (1918] 2 1. R. 78. 


en 


LTD. ». SANTA 
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sailing vessels, with the approval & support 
of the Esthonian Govt., issued writs in rem 
claiming possession of the vessels, which 
had been requisitioned or sequestered by the 
Provisional Govt. of Northern Russia, & by 
them hired to a partnership assocn. for the 
purposes of trading, subject to the control 
of the director of naval transports. The 
Provisional Govt. entered appearances under 
protest, & motions were set down to set 
aside the writs & all subsequent proceedings 
on the grounds (inter alia) that the vessels 
were in the service of the Provisional Govt. 
& therefore immune from arrest; & that the 
dispute was between foreigners as to the 
possession of foreign ships, & therefore that, 
even if the ct. had jurisdiction, it should 
decline to exercise it. The judge invited the 
assistance of the Foreign Office as to the 
status of the Provisional Govt. of Northern 
Russia, & was informed by the Secretary of 
State for Foreign Altlairs that, while the 
Allied Powers were co-operating with the 
Provisional Govt. in the opposition which 
that Govt. was making to the forces of the 
Rusgjan Soviet Govt., the Provisional Govt. 
had not been ‘‘ formally recognised either by 
If.M. Govt. or by the Allied Powers as the 
Govt. of a sovereign independent State :— 
Held: (1) although under the control of an 
official of the Provisional Govt. the vessels 
‘were not in the possession or service of the 
Govt. ; (2) even under the older decisions, 
the ct. in its discretion would entertain a 
possession suit between foreigners if the 
representative of the foreign State to which 
the vessel belonged requested the interven- 
tion of the ct.—THrR ANNETTE, THE Dora, 
ee P.105; 88 L. J. P. 107; 35 T. L. R. 
288. 
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rem by reason of the facts set out ’’ above. 
On the hearing of this question as a pre- 
liminary point of law:—Held: defts. had 
surrendered their vessel to the United States 
Govt. under compulsion ; in no sense could 
it be said that the master & crew derived 
their authority from defts., & in the circum- 
stances no maritime lien attached to the 
vessel by reason of the collision, & her 
owners were not, either through their vessel 
or otherwise, liable to pltfs.—THE SYLVAN 
ARROW, [1923] P. 220; 92 L. J. P.119;5; 130 
res 157; 39 T. L. IR. 655 ; 16 Asp. M. iL. C. 





.J—A ship, called the C., belonging to 
applts., a Spanish co., & registered at the port 
of Bilbao, was lying in the port of Cardiff. 
Shortly before her arrival there, but after she 
had left Spain, a decree was made by the 
Spanish Govt. requisitioning all vessels 
registered at the port of Bilbao, & in view of 
this, & acting on the instructions of the 
Spanish Govt., the Spanish consul at Cardiff 
went on board the C., stated that she had 
been requisitioned, dismissed the master & 
put a new master in charge. Thereupon 
applts. issued a writ an rem claiming posses- 
sion of the C. as their property. The 
Spanish Govt. entered a conditional appear- 
ance, & gave notice of motion for an order 
that the writ, should be set aside inasmuch as 
it impleaded a foreign sovereign State :— 
ITeld : the cts. of this country will not allow 
the arrest of a ship, including @ trading ship, 
which is in the possession of, & which has 
been requisitioned for public purposes by, @ 

foreign sovereign State, inasmuch as to do 
so would be an infraction of the rule well 
established in international law that a sove- 


reign State cannot, directly or indirectly, be 
impleaded without its consent, &, therefore, 
that the writ & all subsequent proceedings 


Annotations :-—As to (1) Refd. Compania Naviera Vascon- 
gada v. Cristina S.8., [1937] 4 Al EB. RR. 333. sts to 
(2) Refd. ie Jupiter, 11924] BP. 236; Tho Jupiter (No. 2), 








tie 5) PR. inust be set as cRA 
141¢, —— ean A vessel owned or requisi- VASCONGADO » CRISTINA 8.8. [1938] A. C. 
tioned by a sovercign independent State & 485; [1038] 1 All KB. RR. 719; 107 L. J. P. 


earning freight for the State, is not deprived 
of the privilege, decreed by international 
comity, of immunity from the process of 
arrest, by reason of the fact that she is 
being employed in ordinary trading voyages 
carrying cargoes for private individuals.— 
THE PoRTO ALEXANDRE, [1920] P. 30; 89 
L. J. P. 97; 122 L. T. 661; 36 T. L. R. 66; 
15 Asp. M. L. GC. 1, C. A. 


1; 159 Ll. T. 3943; sub nom. The Cristina, 
64 T. L. R. 512; 82 Sol. Jo. 253, TL. Li. 


a{nnotations :—Consd. The Arantzazu Mendi, [1938] 3 All 
H.R. 333; Haile Selassie v. Cable & Wireless, Ltd., [1938] 
3 All E.R. 384. 


141f. —-— De facto government. |—A Spanish ship 


registercd at Bilbao, after that port had been 
captured by General Franco’s forces, was 
requisitioned by the Republican Govt. The 


vessel] was not then in Spanish territorial 
innotationsa :--~—Dbtd. Compania Naviera Vasconguda— v. i . : : 
*Cristinn S.S., [1938] A. C. 485. Refd. ‘The Tervacte, waters. Subsequently, when in the Surrey 
lve } e Fr Ags Compania, Mercant - Arge pling v. United Commercial Docks, she was requisitioned by 
Otes Shippin OUP ( 93 - ds. B. 8163; The To4} aes B) C yy 
Vigurds (No. 1) (1932), is 'T. L. Ro os6. the Nationalist Govt., & the managing 
director of the owners made a declaration that 
141d. 





-—While under requisition by, & 
manned & operated by, the United States 
Govt., defts.’ steamship was in collision with 
& did damage to pltfs.’ steamship. After 
the vessel had been released from requisition 
pltfs. commenced an action in rem for their 
collision damage. In that action defts. 

leaded (inter alia) that ‘‘ at the time when 
he collision is alleged to have taken place 
the Sylvan Arrow was under requisition by & 
under the sole control & management of the 
Govt. of the United States & was being 
navigated by persons who were the servants 
of the Govt. & for whose negligence defts. 
were & are in no wise responsible. ... Deéfts. 
suy that the action is not maintainable in 
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he held the vessel at the disposal of the 
Nationalist Govt. Thereupon, the Repub- 
lican Govt. issued a writ im rem claiming 
possession of the vessel & served a,warrant 
of arrest on her. The Nationalist Govt. 
entered an appearance under protest & 
moved to set aside the writ & arrest on the 
ground that the action impleaded_a foreign 
sovereign state, namely, the Nationalist 
Govt. of Spain. The Foreign Office stated 
that no other govt. except the Govt. of the 
Spanish Republic was recognised by lis 
Majesty’s Govt. as the de jure Govt. of Spain, 
but that His Majesty’s Govt. recognised the 
Nationalist Govt. as a govt. which exercised 
de facto administrative control over the larger 


142. 


142a. 


portion of Spain, & that the Nationalist 
Govt. was not a govt. subordinate to any 
other govt. in Spain :—Held : the National- 
ist Govt. of Spain in law was for the purposes 
of the present case a foreign sovereign state, 
& the writ & warrant of arrest must be set: 
aside.—THE ARANTZAZU MENbr, [1988] P. 
233; [19388] 8 A HK. R. 388; 107L. J. v. 
128; 159 1. T. 495; 54 T. L. R. 981; affd., 
[1938] 4 All K. R. 267, C. A. 

Add. Annotations :—Refd. The Porto Alex- 
andre (1919), 89 L. J. P. 97; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 92 L. J. K. B. 816; The 
Beldis, [1936] P. 51. 

.]|—THE PoRTO ALEXANDRE, No. 








141c, ante. 


142b. —-—.]—On a motion to set aside a writ in 


Annotations :—Folld. The Jupiter, [1924] BP. 236. 
The Arantzazu Mendi, (1988[ 3% AGP i. Re. 3383. 


rem claiming possession of a vessel in the 
possession of the Esthonian Govt. the ct. 
invited the assistance of the Foreign Office 
as to the status of the Msthonian National 
Council. The A.-G. on behalf of the Foreign 
Office stated thit His Majesty’s Govt. had, 
for the time being, & with al] necessary 
reservations as to the future, recognised the 
Esthonian National Council as a de facto 
independent body & had received an informal 
diplomatic representative of the Provisional 
Govt. :—Held: to permit the arrest of the 
vessel would be contrary to principles of 
international comity, as it would compel the 
EKsthonian Govt., whose sovereignty was 
entitled to be respected, to submit: to the 
jurisdiction of the British cts.; & the writ 
& all subsequent proceedings must be set 
aside.—THE GAGAKRA, [1919] P. 95; 8&8 
L. J. P.101; 122 1.. T. 498; 35 T. L. &. 259° 
63 Sol. Jo. 301 ; 14 Asp. M. L. C. 547, C. A. 

Consd- 


Compania Navicra Vascongada v. Cristina S.8.. [19388] 


A.C. 485. 
142c. 


Annotations :—Refd 


Refd. The Annette, The Dora, [1919] P. 105, 


Subsequent sale to private ownsr.|— 
Damage occasioned by collision with a foreign 
state-owned vessel does not impose a maritime 
lien upon the vessel, & if the vessel be subse- 
quently sold into private ownership she is 
not then liable to arrest in an action in rem.— 
THE TERVAETE, [1922] P. 259; 91 I. J. P. 
213; 128 L. T. 176; 38 T. I. R. 825; 67 
Sol. Jo. 98; 16 Asp. M. L. C. 48, C. A. 
. The Colorado, [1923] P. 102; 





The 


Meandros, [1925] P. 61; The Stream Fisher, [1927] I’. 73. 


142d. 


1421. Veasel of foreign Sovercign— 
Trading.}—The J. was the property of 


-|—Pltfs., a foreign co., issued a writ 
in rem claiming possession of the steamship 
J. The writ was directed against ‘the 
steamship J. & all persons claiming any right 
or interest in the said steamship.’’ The 
Union of Socialist Soviet Republics entered 
an appearance under protest & moved to set 





a ee EL 


the writ aside on the ground that the ship | 


ewer — 





of the Govt. of 


the Govt. of Indo-China, a French 
posse3sion, administered by a Governor: 
General for & in the name of the 
French Republic. Her officers & crew 
were in the service & pay of that 
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was the property of the Union, a recognised. 
independent sovereign State :—Held: the 
issue of a writ in rem against a vessel in which 
a foreign sovereign State claimed an interest 
was in effect impleading the sovereign State, 
&, although the right of the sovereign State 
to possession of the vessel was in dispute, 
the ct. could not investigate the facts, & the 
writ must be set aside.—THE JUPITER, [1924] 
P. 236; 93 L. J. P. 156; 1382 L. T. 624; 
40 T. I. R. 815; 16 Asp. M. L. C. 447, C. A. 


Annotation :-—Apld. Compania Naviera Vascongada v. Cris- 
tina S.S., [1938] A.C. 485. 


143a. Vessel alleged to belong to foreign Govern- 


144. 


147. 


147a. 


ment under decree of nationalisation.}—THE 
JUPITER (No. 2), No. 171a, post. 


Add. Annotation :—Refd. Compania Naviera 
Vascongada v. Cristina S.S., [1988] A. C. 
485. 


Add. Annotations:—As to (1) Apld. The 
Meandros, [1925] P. 61. Consd. The Castor 
(1982), 48 T. L. R. 604. Refd. Admiralty 
Comrs. v. Valverda Owners, [1938] A. C. 178. 


Owners liable though possession of 
vessel transferred—Ship requisitioned.|— A 
Greek steamship owned by defts., a Greek 
co., was requisitioned by the Greek Govt. 
during the war in 1922 between Greece & 
Turkey. Under the terms of requisition the 
possession or control of the vessel passed to 
the Greek Govt., & the master & crew ceased 
to be employed by defts. & were conscripted 
into the Greek forces. At the end of the 
period of requisition the vessel had to be 
returned to defts. in the same condition as 
at the beginning of the period. While under 
requisition the vessel stranded, & was saved 
from possible total loss by the services of 
pitfs.’ salvage ship. After the vessel had 
been returned to her owners she was arrested 
by pltfs. in an action in rem :—Held: the 
terms of requisition did not dispossess defts. 
of their property in the vessel; the services 
were of benefit to defts., as thereby they had 
their vessel instead of merely a claim against 
the Greek Govt.; as the services were not 
those of the crew of the Greek vessel, it was 
immaterial that the crew were the servants 
of the Greek Govt., & defts. were liable to 
pltfs. for salvage.— THE MEANDROS, [1925] 
Pp. 61: 04 L. J. P. 387; 182 LT. 750; 41 
T. L. R. 2363; 16 Asp. M. L. C. 476. 





Annotation :-—Refd. France Fenwick v. R., [1927] 1 K. 2B. 
458. 


149. 


150. 


159. 


Govt., & at the time of the accident 
she was on a voyage in the interest 
ndo-China :—Weld - 
the Z. could not be luwfully arrested. 
Semble: a sovereign State cannot be 
impleaded indirectly by proceedings 
in rem against its property. 


Add. Annotation :-—As to (1) & (2) Apld. The 
Meandros, [1925] P. 61. 

Add. Annolalion :—Refd. The Sylvan Arrow, 
[1923] PB. 220. 

Add. Annotation :—Refd. Admiralty Comrs. 
v Valverda Owners, [1937] 1 K. 13. 745. 


ee me re nr one ee 








{immunity from arrest of a foreign 
state-owned ship is not affected by the 
vessel being used for trading Nab anes 
& as a cargo carrier, nor doves it matter 
how the vessel is being employed.— 
Brown, JR. v. 8.8. INDO-CHINE (1921), 


That | 21 Exch. ©. R. 406.—CAN, 


170a. 


171. 


Ivia. 


218. 


248a. 


254. 


254a. 


PART II. SECT. 1, SUB-SECT. 2. 
1821. Wrongdoer. 
has been wro 
crew the ot. wi 
deliver possession of it to the owner 


upon giving secourity.—PAcIFIO GREAT | to the law & 
EASTERN Ry. Co. ©. THE OLINTON | New York, 
(1918), 21 KRxch. C. R. 169; 27 B.C. R. 


400; 
CAN. 


‘entertain possession suits 


ENGLISH AND Empire Digest SUPPLEMENT. 


Part II—Jurisdiction in Particular Cases. 


170. Add. Annotation :—Refd. The Annette, The 


Dora, [1919] P. 105. 

——.]—THE ANNETTE, THE Dora, 
No. 141b, ante. 

Add. Annotation :—Refd. The Annette, The 
Dora, [1919] P. 105. 


——.]—By a contract of sale made in 
Tondon, an English co. on behalf of the 
Soviet Govt. purported to sell the J. to 
defts.,an Italian co. The vessel had belonged 
to a Russian co., but the Soviet Govt. 
asserted that by a decree of nationalisation 
all vessels of the Russian mercantile marine 
had become State property, & that the co. 
had ceased to exist. The Russian co. had 
moved its business to France, & an action 
in rem was brought in its French name, & in 
the name of the persons appointed by the 
French cts. to administer its affairs, against 
“the J.,”” claiming possession. The Italian 
co. entered an appearance & moved to set 
aside the writ :—Held: (1) there is no estab- 
lished rule that the Admlty. Ct. will not 
in respect of 
foreign vessels except at the request of both 








parties or with the consent of the accredited 


representative of the country to which the 
vessel belongs; the matte. is one for the 
discretion of the ct. ; (2) the proceedings did 
not implead the Soviet Govt. directly or 
indirectly ; (3) the question of authority to 
institute the action was a matter which should 
be referred to the judge at the trial; (4) the 
motion to set aside the writ failed.—THE 
JUPITER (No. 2), [1925] P. 69; 94 L. J. P. 
69; 133 L. T. 86; 16 Asp. M. L. C. 491, C. A. 


Add. Annotation ;—Refd. The Annette, The 
Dora, [1919] P. 105. 

.|—(1) The Admlty. Ct. has jurisdiction, 
under sect. 3 of the above Act, to take 
cognisance of mtge. claims relating to a ship 
if the ship or proceeds are under arrest of the 
ct. at the time when the proceedings are 
instituted, notwithstanding that the mtge. 
is not a legal mtge. 

(2) A party who intervenes in, & defends, 
an action iz rem cannot set up defences which 
the owners of the ship could not have set 
up had they appeared & defended.—THE 
BYZANTION (1922), 127 L. T. 756; 38 
T. L. R. 744; 16 Asp. M. L. C. 19. 


Add. Annotation:—A& to (2) Consd. The 
Lord Strathcona, [1925] P. 148. 


Right of charterer—To dispute validity 
of mortgage.}|—Pltfs. were mtgees. of a 
vessel which had been chartered by her 
owners, the mtgors., for a succession of 
seasons with options for a renewal which did 
not expire until 1932. Pltfs. brought an 








Where a ship 
fully seized by her 
order the marshal to 


(1919) 1 W. W. R. 947.— 


2501. Admtralty 
(c. 10}—Mortgage registered abroad 
Action in rem, to recover the 
due on a deed of mtge., executed at 
Buffalo & registered there according 

ations of the State of 
The ship was arrested & 
released on bail. Deft. moved for an 
order to set aside the writ of sum- 
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262. 
267. 
269. 
276. 
277. 
278. 
283. 
286. 
288. 
289. 
291. 
800. 
804. 


PART WI. SECT. 3, SUB-SECT. 2.—A. 
Court Act, 1861 


mons, etc., for want of 
On the hearing F. mov 
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action in rem against the shipowners, claiming 
judgment for the validity of the mtges. & an 
order for sale of the vessel by the marshal. 
No appearance was entered by defts. & 
judgment was given condemning the vessel 
& ordering her sale. Thereupon the char- 
terers intervened & claimed (a) a declaration 
that the charterparty was binding on the 
mtgees., who had notice of its existence when 
the mtges. were executed, & (b) an injunction 
to restrain pltfs. from exercising their right 
to an order for sale of the vessel except 
subject to the terms of the charterparty. The 
interveners also alleged that the mtges. were 
invalid :—Held: the interveners had no 
locus standi to dispute the validity of the 
mtges., but were only entitled to be heard 
on the question whether pltfs. ought to be 
restrained from exercising their rights in 
such a way as to interfere with the inter- 
veners’ contractual rights under the charter- 
party.—THE LorD STRATHCONA, [1925] P. 
148; 95L. J. P.5; 138 L. T.765; 41 T.L. R. 
638; 69 Sol. Jo. 762; 16 Asp. M. L. C. 536. 
Add. Annotation :—Refd. The St. George, 
[1926] P. 217. 

Add. Annotation :—Refd. The James W: 
Elwell, [1921] P. 351. 

Add. Annotation :—Consd. The St. George, 
(1926) P. 217. 

Add. Annotation :—Refd. 
Elwell, [1921] P. 351. 
Add. Annotation :—Refd. 
[1926] P. 217. 


The James W. 
The St. George, 


Add. Annotation :—Refd. The James W. 
Elwell, [1921] P. 351. 
Add. Annotation :—Refd. The James W. 
Elwell, (1921] P. 351. 
Add. Annotation :—Refd. The James W. 
Elwell, (1921] P. 351. 
Add. Annotation :—Refd. The James W. 


Elwell, [1921] P. 351. 
Add. Annotation :—Refd. The St. George, 
[1926] P. 217. 

Add. Annotation : — Generally, 
St. George, [1926] P. 217. 

Add. Annotation :—Refd. The St. George, 
[1926] P. 217. 

Add. Citation :—-166 E. R. 973; on appeal 
(1851), 8 Moo. P. C. C. 459, P. C. 

Add. Annotations :—Follid. The Hamburg 
(1864), 2 Moo. P. C. C. N. 8. 289. Consd. 
The Gaetano & Maria (1881), 7 P. D. 1. 
Refd. Segredo (otherwise Eliza Cornish) 
(1853), 1 Ecc. & Ad. 36; The Rajah of 
Cochin (1859), Sw. 473; Lloyd va Guibert 
(1865), L. R. 1 Q. B. 115; The St. George, 
[1926] P. 217. 


Refd. The 


meee es meme Te a 


which amendment was in substance 
an allegation that deft. undertook to 
have the ship placed under Canadian 

ter & to mtge. the ship, which he 
failed to do. The ship was not under 
arrest or seizure at the time of the 
institution of the action :—Held: 
(1) the ct. was without jurisdiction 
to entertain the olaim ; (2) the amend- 
ment could not be allowed.—FINNIGAN 
v. 8.8. NORTHWEST (1920), 20 Exch. 
C, R. 180.—CAN, 


a one 
balance 


urisdiction. 
to amend, ' 


815. Add. Annotations :—Refd. N. V. Kwik Hoo 
Tong Handel ee eee v. Finlay, [1927] 
A. C. 604; Broken Hi roprietary Co. v. 
Latham (1932), 49 T. L. R. 187; Nihalchand 
Navalchand v. McMullan, [1934] 1K. B.171; 
The Njegos, [1986] P. 90; R. v. International 
Trustee for Protection of Bondholders Akt., 
[1937] A. C. 500. 


Add. Annotation :—Refd. Pocahontas Fuel 
Co. v. AmMbatielos (1922), 27 Com. Cas. 148. 


Default of appearance.|— <A firm 
of ship repairers commenced an action in 
rem against the owners of a vessel which they 
had repaired. It appeared from the state- 
ment of claim that the ship was registered 
in an English port. No appearance was 
entered :—Held: it not being shown to the 
satisfaction of the ct. that at the time of the 
institution of the cause any owner or part 
owner of the ship was domiciled in England 
or Wales, the ct. would not refuse jurisdiction 
under sect. 5 of the above Act.— THE MAGGIE 
ae aed 128 L. T. 480; 16 Asp. M. L. C. 


322. 
328a. 








829. Add. Annotation :—-Refd. Pocahontas Fuel Co. 
v. Ambatielos (1922), 27 Com. Cas. 148. 
331. Add. Annotation: —Refd. The Mogileff, 
[1921] P. 236. 
334. ee _eoranon :—Refd. The Mogileff, [1921] 
335. ane aa :—Refd. The Mogileff, [1921] 
3386. Add. Citation: — sub nom. Tuk WEST 
FRIESLAND, Sw. 456, P. O. 
Add. Annotations :—Refd. Laws « Smith, 
The Rio Tinto (1884), 9 App. Cas. 854; 


Northcote v. Henrich Bjorn, The Henric), 
Bjorn (1886), 11 App. Cas. 270 ; The Mogileff, 
f1921] P. 236. 

Add. Annotation:—As to (5) Refd. The 
Mogileff, [1921} P. 236. 


Add. Annotation :—Refd. The Mogileff, [1921] 
P. 236. 


837. 
338. 


B48. 


Vol. 1—Admiralty. Cases 315—52b. 


338a. 
post. 


Add. Annotations :—Consd. The Minerva 
(1983), 49 T. L. R. 563. Refd. The Mogileff, 
{1921} P. 286; The Ambatielos, The Cepha- 
lonia, [1923] P. 68 


846. Add. Annotations:—Refd. The Colorado, [1923] 
P. 102; The Zigurds (No. 1) (1932), 48 T. L. R. 
556. 


847. Add. Annotations :—-Consd. The British Trade, 
[1924] P. 104; The Minerva (19338), 49 
T. L. R. 563. 


352. Add. Annotation :—Refd. The Mogileff, [1921 ] 
P. 236. 

352a,. —— —— }—The agent for a foreign 
ship, being also part owner, may recover 
against the ship for necessaries supplied.— 
THE WEST FRIESLAND (1859),Sw. 454; 5 Jur. 





—— ——.]— THE MoaILeEFr, No. 352c, 





N. S. 658; 166 HE. R. 12133; on appeal 
(1860), Sw. 456, P. C. 
Annotations :---Apld. The Underwriter (1868), 25 L. T. ae 


Consd. Laws v. Smith, The Rio Tinto (1884), 9 Ap P: Can. 

356. Dbtd. Northcote v. The [enrich Bjorn, The Henrich 

Bjorn eat 11 App. Cas. 270. Gonst: The Mogileff, 

(1921) 6. Refd. The estes paar hk. 8 A. & EB. 

516; The El Salto (1908), 25 T. 99 : Foong T of v. 

Buchhelster, [1908] A. C. 458; hie San Fisher, [1927] 
aa ie 


852b. 





——-—.]—A person who has made ad- 
vances in order to supply necessaries to @ 
ship on the credit of the ship may sue mm 
rem to recover those udvances, although the 
res may belong to a person or persons who 
are not liable in personam as debtor or 
debtors for the sum 80 s0uught to be recovered. 

An agent may sue for necessaries supplied 
under Admlty. Ct. Act, 1863 (c. 10), 8. 5, & 
does not lose his right so to sue by giving 
credit in the account furnished to his principal 
for sums received.—-FoonG TAI & Co. v. 
GBUCHHEISTER & Co., [1908] A. C. 458; 78 
L.J.P.C.31; 99 L. T. 5628; 11 Asp. M. LC. 
122, Ps Ge 

Annotations :-—-Consd. Theo poeuelt [1921] P. 236. Refd. 1 

Salto (1908), 25 'T. L. H. 
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827 ia. -J—A vessel was 
seized by a mtgee. when it was bein 
repaired by pltf. a pitf.’s yard. Plt. 
brought action the Admity. Ct. 
claiming a lien toe repairs done at the 
time the vessel was in possession & 
repairs reviously exccuted on her last 
trip eld: the ct. had no juris- 
diction to entertain the action, as the 
vessel was not ‘* under arrest ’’ at the 
time the writ was issued. ee aa TIN 0. 
THE SEA Foam pan), fF 68 L. KH. 

98 7 i923) 2 








760; 30 B. QO. 
Ww. W. R. 1181.—CAN. 
327 ib. ‘-——- ——.}+-THE lahat 


vo. WINSLOW MARINE on WA & 
SHIPBUILDING CO., Beng aa L. Rh. 


ad [1925] Exch. C. ; ne 
. Oo. eub nom. WINSLOW eee 

z tt Co. v. THE Pacmice, 

et 2D. L. R. 190; (1924) Exch. 


R. 00; {i924} 1 W. W. R. 930; 34 
3 OC. RB. 1.—CA 
327 ic. —— ——. v. THE 
Base Lrorotp (1919), 18 Tixch C. R. 
325.—CAN. 


327 iii. ——- ———.}—Held: work 
done in making alterations in & addi- 
tion to ane pilot-house, rig, spars, Bails, 
oe of a gasoline boat necessi- 
by ; tc intended new employ: 
mont in ones ales ae was for the 
”* of a ship 
within 6.4 D 8. of t the canienin .-~ ERIKSEN 
ve. THe MapLe LEsF, 1923] 
c D. DLR R. 1201; {1923) Exch. C. R. 








3¥: 3L B.C. R. 443; [1923)1W.W. 2. 
76.—CAN. 

327 Iv. ‘* Building *’ any ship.) 
—-ERIKSEN BROTHERS v. THE MAPLE 
LEAF, No. 327 ill., ante.--CAN. 


329 fi. Ship on colonial 
register— Actual owner foreigner. )-—The 
C. was registered at Vancouver, B.C. 
& was owned by a co., having its head 
office at the same port, The co. was 
Pleat sere A., who was domiciled in 

an Francisco, U.S.A., being the owner 
of 995 shares of a total of 1,000 shares, 
capital stock of the co. In an action 
for the price of necessaries :—Held : 
as the home port of the O. was really 
San Francisco where the true owner 
was domiciled, she was a foreign 
vessel, & the ct. hati jurisdiction.— 
HALRY e 8.8. Comox, p20 
W. W. R. 325; 20 Exch. "C. R. 86.— 


— 

.)— Pitf. claimed 
$1, * 582. 99 for work done & materials 
furnished for the S. while at Arnos, 
P.Q. The vessel was arrested, & J., 
of Amor, who had an interest therein 
under an agreement to purchase, filed 
an appearance under reserve. The 
vessel ae registered at the Port of 
Montreal the date of institution 
of ue oe ty the registered owner was 
8., of Smiths Falls, Ont. The vessel 
was not under arrest of the ct. at the 
time of the tnstitution of the cause :— 
Held: the ct. had no jurisdiction to 
entertain the claim.—Ciz pze Bors- 
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a rt nn Re et rt rea mm tt! 


pu Norp v. S.8. Sr. on (1920), 
20 Exch. C. R, 232.—CAN 


a ii. Ship ae arrest. ]-—- 
Tune PACIFICO v. WINKLOW MARINE 
RAILWAY & SYIPBUILDING CO., 11925) 
20.1. 2%. 1625 (1925) exch. C. RR. 32 








affg., (19241 2 D. L. R. 190; (1924 ] 
Exch. © R. 90: [1924] 1 W. W. R. 
930; 34 1B. CG. R. 1.—CAN. 

a iii, —— J—Held: the ship 





not being a foreign vesse! & its owner 
being domiciled in Canada, tho ct. had 
no jurisdiction on a claim for neces- 
saries.—PITTSBURG COAL CO. ¥. S.S. 
atau (1926) Exch. ©. R. 24.-- 


PART II, SECT. 5. SUB-SECT, 1.—B. 


8431. No maritime lien.}-A claim 
for the supply of necessaries to a ship 
docs not constitute a maritime NUen 
thereon.—-Cik DEA Bois pu Nord ». 
8.8. 8ST. Louis (1920), 20 exch. C. R. 
232.—CAN. 


348 {. Marilime lien-——Created by 
foretgyn law—Whether enforceable in 
Ex uer Court of Canada.}—PITTS- 


BURG COAL Co. 0. 8.8. BELCHERS, [1926] 
Exch. C. R. 24.—CAN. 
Big - —— eee, E-STRAND- 


WALTER W. HoppDER Co., 
11926] ‘4 D. L. R. 801.—CAN. 


848 fii. —— ——~ ——.}~—BakrEn, 
CARVER & MORELL ING. v. ASTORIA, 
{1927} 4 D. L. R. 1022.—CAN. 


Cases 352c—471. 
852c. 


Annotation :—Refd. Pocahontas 








.|—Priméd facie, persons who have 
advanced money for necessaries on behalf of 
a foreign ship are entitled to sue in rem; &, 
although it may be inferred trom the course 
of business between the ene ear & agent 
that the agent has agreed to look to the per- 
sonal liability of the principal, & that the 
advances must be treated as items of a mer- 
cantile account to be adjusted in accordance 
with the terms of the agency agreement 
between the parties, the mere fact that pltfs. 
are the shipowners’ regular agents does not 
deprive them of their rights in rem under 
Admlty. Ct. Acts, 1840 (c. 65), & 1861 (c. 10). 
The test to apply in each case is whether at 
the date of the suit pltf. could majntain an 
independent action in assumpsit in the 
subject-matter of the claim.—THE MOGILEFF, 
[1921] P. 236; 90]. J. P. 329; 37 T. L. R. 
549; 65 Sol. Jo. 581. 


Fuel Co. v. Ambatielos 


(1922), 27 Com. Cas, 148. 
368a. Wrongful dismissal.]|—(1) A shipmaster or 


seaman suing under Admlity. Ct. Act, 1861 
(c. 10), on a special contract of service has 
no maritime lien in respect of damages for 


wrongful dismissal, inasmuch as such a suit } 


could not have been brought under the 


398. 
401. 
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ancient jurisdiction of the High Ct. of 
Admlty. 

(2) Semble: the maritime lien which a 
seaman suing under the «rdinary mariner’s 
contract has in respect of wages is not 
limited to the wages earned while actually 
on board the ship, but extends to wages due 
after a wrongful determination of the con- 
tract of service.—TuHE BriTisH TRADE, 
[1924] P. 104; 983 L. J. P. 838; 180 L. T. 
827; 40 T. L. R. 292; 16 Asp. M. L. ©. 296. 
Add, Annotation :—Refd. Kx p. Guinness, 
Ex p. Murray (1926), 42 T. L. R. 766. 

Add. Annotation :—Refd. The British Trade, 
{1924} P. 104. 


415. 


417a. 


429. 


430. 


430a. 


433. 
A35. 
437. 
449. 
459. 
460. 
468. 
470. 


471. 


in rem.—Re GwWYDYR CASTLE (1920), | ¥. 
41 N. LL. RR. 231.—S. AF. 


ENGLISH AND Emprere Digest SUPPLEMENT. 


Add. Annotation :—Refd. The British Trade, 
[1924] P. 104. 


-.|—THE BRITISH TRADE, No. 368a, 





ante. 


Add. Annotation :—Refd. The Ambatielos, 
The Cephalonia, [1923] P. 68. 


Add. Annotation :—Refd. The Ambatielos» 
The Cephalonia, [1923] P. 68. 


Pilotage Act, 1913 (c. 31), s. 49.]—-The 
High Ct. of Admlty. & its successor, the 
present Admlty. Div. of the High Ct., have 
always had jurisdiction to entertain an 
action in rem for pilotage dues, & the pilot 
is not restricted to his right under the above 
sect., of taking proceedings in a ct. of sum- 
mary jurisdiction. Qu.: whether there is a 
maritime lien in respect of pilotage dues.— 
Tur AMBATIELOS, THE CEPHALONIA, [1923] 
P. 68; 92 L. J. P. 45; 128 L. T. 699; 39 
T. L. R. 183; 16 Asp. M. L. O. 120. 


Add. Annotation:—Refd. The Ambatielos. 
The Cephalonia, [1923] P. 68. 

Add. Annotation :—Refd. Ez p. Guinness, 
Ex p. Murray (1926), 42 T. L. R. 766. 


Add. Annotation :—Refd. Ex p. Guinness, 
Ex p. Murray (1926), 42 T. L. R. 766. 

Add. Annotation :—Refd. The Stream Fisher, 
[1927] P. 73. 

Add. Annotation :—As to (1) Sonsd. The 
Colorado, [1923] P. 102. 

Add. Annotation :—As to (1) Refd. The 
Colorado, [1923] P. 102. 
Add. Annotation :—Consd. 
(1933), 49 T. L. R. 563. 


Add. Annotation :—Refd. The Sylvan Arrow, 
[1923] P. 220. 


Add. Annotation :—Refd. The Sylvan Arrow, 
[1923] P. 220. 





The Minerva 


STEEL Co. OF CAN. (QuR.), [1924] 
Exch. C. R. 53; affg.,(1923] Exch. C. R. 





; 357 ce tia by ph gate Ast Rtas 110.—CAN. 
claim—Right to proceed ex parte.|— 2 oa 
PavL v. Tue Amy ToRNuR, (1922) Rene: Meet ec PART II. SECT. 7, SUB-SECT. 3.—A. 
LR. — ‘ spite p ave ba 452 iii. Contract made abroad. }— 
ine Or dae ae ee A Pe The ct. will not interfere in a dispute 


PART Il. SECT. 6. 


as to wages arising out of a contract 


$68 i, Extent of jurisdiction—Towage 

rformed in connection with repairs— 

ot at owner's special request.)— 
Towage performed in connection with 
repairs, not at the owner’s special 
pe auents jis not within the purview of 
“claims & demands for services in the 
nature of towage’’ within Passe 
Ct. Act, 1840 (c. 65), 8. 6, as would 
give the ct. jurisdiction over the 
Glaim; no{thor a claim for towage nor 
for necessaries ie the subject of a 
maritime lien.—STackK v. THE BARGE 
LEOPOLD (1019), 18 Exch. C, R. 325. 
—CAN. 


PART II. SECT. 7, SUB-SECT. 1.—C 


386 ii. —— Claim by master for 
wages & damages— Puyable pari passu.) 
—A British ship was attached to 
satisf various creditors in rem 
{including the master of the vessel. 
She was subsequently sold, any liens 
of the creditors being transferred to 
the roceeds. Thee master’s olaim 
included damages against the owners 
for wrongful dismissal calculated from 
a date subsequent to the sale :—Held : 
the master was entitled to damages 
part passu with his claim for wages, 
which he could enforce by an action 


sued for $134:—Held: this being under 
$200, the action must be dismissed 
undor the above sect., with costs.— 
Ostrom v. THRE Miyako, [1924] 2 
D. L. hk. 200; [1924] Exch. C. R. 96; 1 
W. W. R. 1098; 34 B.C. R. 4.—CAN. 


PART II. SECT. 7, SUB-SECT. 2.—B. 


sl. Assignee of wages. }—The maritime 
lien attaching to a seaman’s wages 
is personal to the seaman & not trans- 
ferable.—MCCULLOUGH v. THE SAMUEL 
MARSHALL, ELIASOPH v. STEEL Co. OF 
CaN. (QUEK.), [1924] Exch. C. R. 53; 
affg., [1923] Exch. C. R. 110.—CAN. 

sm. Person not having signed articles 
— Nor having lived on board.)— 
Hield: claimant not having signed the 
ship’s articles, not having lived on 
board, & the sum sued for not having 
been earned on board, he was not a 
seaMan.—MCCULLOUGH v. THE SAMUEL 
MARSHALL, ELIASOPH wv. STEEL Co, 
OF CAN. (QUE.), [1924] Exch. C. R. 
ae la (1933] Exch. C. R. 110.— 


sn. Person voluntarily paying wages.) 

—No one voluntarily paying the 

wages of one or more of the crew 

can olaim a lien against the ship for 

the amount so paid.—McCULLOUGH v. 

THE SAMUEL ELIASOPH 
24 


made abroad between the master of 
a foreign ship & the members of bis 
crew.—NOLAN v. 8.S. RUSsKL HAVER- 
SIDE, [1921] C. P. D. 136.—S. AF. 


454 vi. .}/~A seaman 
who had signed on an American ship 
instituted an action in Quebec against 
the ship for wages. No notice of the 
institution of the action was given b 
him to the United States consul, 
the affidavit to lead to warrant omitted 
to state the national] character of the 
ship. Deft. moved to dismiss for 
defects In the affidavit, & the consul 
filed a protest against the action being 
allowed to proceed :—Hei@: (1) the 
protest of the American consul did not 
deprive the ct. of its jurisdiction; — 
(2) the ct., in proper circumstances, 
might exercise its discretion to decline 
to proceed with such an action.— 
ROULEAU wo. S.8. ALEDO, [1923] Exch. 
C. R. 10.—CAN. 


PART Il. SECT. 7, SUB-SECT. 3.—B. 

458i. Conflict of laws— Application 
of law of litigants’ country.}—Admlty. 
Ct. Act, 1861 (c. 10), 8. 10, permits the 
application by the ct. of the law of the 
country of the litigants.—JacoBsoNn 
wv. FORT MORGAN (1919), 19 Exch. C. R. 
165; 49 D. L. R. 123.—CAN. 











. waters of the Strait of Canso, N.S., 


480. Add. Annotations :—As to (1) Consd. The 
Minerva (1983), 49 T. L. R. 563; The 
Sa et [1934] P. 1; The Beldis, [1936] 


481. ae Annotation :-—Refd. The Beldis, [1936] 


483. Add. Annotations :—Consd. The Rosalind 
(1920), 90 L. J. P. 126; The Joannis Vatis, 
[1922] P. 92. Refd. Elliott Steam Tug Co. 
v. Shipping Controller, [1922] 1 K. B. 127; 
G.N. Ry. v. L. E. P. Transport & Depository, 
[1922] 2 K. B. 742; The Zelo, [1922] P. 9. 

484a, Obstruction in dock.]—Defts.’ 
steamship, a Norwegian vesscl, while docking 
in the Stalbridge Dock, Garston, came into 
collision with & sank a barge. Pltfs., as 
owners of the dock, took steps to raise & 
remove the wreck, & by a writ in rem in the 
present action claimed to recover from defts. 
the expenses which they had incurred “ in 
& about the lighting, buoying, removal, & 
destruction of the barge.’’ The owners of 
the barge had given notice that they 
abandoned their vessel. On a motion by 
defts. to set asid: the service of the writ :-— 
Held: the claim was for ‘‘ damage done by 
a ship,” namely, damage done by defts.’ 
ship to pltfs.’ dock by putting an obstruc- 
tion in it, within Supreme Court of Judica- 
ture (Consolidation) Act, 1925 (c. 49), 
8. 22 (1) (a) (iv}, & was properly commenced 
by a writ in rem.—THE Cur. KNUDSEN, [1932] 
P. 153; 101 L. J. P. 72: 148 L. T. 60; 48 
T. L. R. 619; 18 Asp. M. L. C. 347. 

Annotation :—Consd. The Minerva (1933), 49 T. L. BR. 593. 

486a. Damage by part of ship—Derrick.}.-~.fter 
pitfs.’ grain elevator, which had been used 
to discharge a cargo of grain from detts.° 
steamship M., had been dismantled, & while 
the half of the elevator which remained on 
board the steamship was bcing hoisted, by 
means of the steamship’s derrick & tackle, 
back on board pltfs.’ elevator barge New 
Perseverance, the wire span of the derrick 
broke & the half-elevator fell on to the deck 
of the barge, whereby both barge and half- 
elevator sustained damage. Pltfs. procceded 
an rem against the M. for the damage, but 
the Liverpool District Registrar ordered the 
writ in the action to be set: aside & the 
action dismissed on the ground that there 
was no jurisdiction to arrest defts.’ ship in 
the circumstances. On appeal by pltfs. :— 
Held: the operation of Supreme Ct. of 
Judicature (Consolidation) Act, 1925 (c. 49), 
g. 22 (1) (iii), was not confined to cases where 
the damage received by a ship was also done 
by a ship, with the ship as the operating 








Vol. I.—Admiralty. Cases 480—518a. 


cause, & pltfs. were entitled to prosecute 
their claim in rem or in personam ag for 
damage received by a ship; damage done 
by part of a ship—i.e., a derrick—was sulfi- 
cient to satisfy the words of para. (iv) & 
piltfs. were also entitled to proceed in rem 
or in personam as for damage done by a 
ship; & the order of the District Registrar 
must be set aside,—THE MINERVA, [1983] 
P, 224; 102 L. J. P. 129; 149 L. T. 567; 49 
T. L. R. 563 3; 18 Asp. M. L. C. 426. 

489. Add. Annotations :—Consd. Mersey Docks & 
Harbour Board v. Hay, [19238] A. C. 345, 
Refd. The Stream Fisher, [1927] P. 78. 

490. Add. Annotation :—Generally, Refd. The Carl- 
garth, The Otarama, [1927] P. 93. 

491. Add. Annotation :-——Refd. G. W. Ry. v. SS. 
Mostyn, [1928] A. C. 57. 

493. Add. Annotation :-—Consd. 
(1933), 49 T. LL. R. 563. 

494, Add. Annotation :-~Refd. The Sylvan Arrow, 
[1923] P. 220. 





The Minerva 


504. Add. Annotation :—-Refd. The Tervaete, 
[1922] P. 259. 

510. Add. Annotation :—-As to (2) Apld. The 
Goulandris, [1927] P. 182. 

512. Add. Annotation :--Consd. The Minerva 
(1933), 49 T. lL. R. 563. 

518. Add. Annotations :~--Consd. The Minerva 


(1933), 49 T. L. R. 568. Refd. McColl v. 
Janadian Pacific Ry., [1923] A. ©. 126; The 
Moliere (1924), 41 T. LL. 8. 154. 
After this case add :—-See, now, Supreme Court 
of Judicature (Consolidation) Act, 1925 (c. 49), 
g. 22 (2). 

518a,. —— -~—--.J—In a collision between 
Swedish & British steamships, for which both 
ships were held to blame. a seaman on the 
former vessel was drowned. Under Swedish 
law the Swedish shipowners paid compensa- 
tion to the relatives of the scaman. At the 
reference to assess the collision damage the _ 
Swedish shipowners claimed to recover from 
the owners of the British vessel a moiety 
of the compensation so paid. The registrar 
allowed the item. On appeal:—Held: the 
decision-of the registrar was wrong for apart 
from Maritime Conventions Act, 19LL (c. 57), 
the Ct. of Admlty. had no jurisdiction to 
entertain an action in rem for loss of life, & 
the Admity. rules as to division of loss had 
no application to such a claim, & sect. 3 of 
that Act, which provided for contribution 
between the owners of wrongdoing vessels in 
respect of (inter alia) damages for-loss of life 
or personal injuries, only applied to damages 
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PART II. SECT. 8, SUB-SECT. 1.—D. —Held: damage 


b i, Oil pumped from ship.|— 
Pitfs. were the owners of a large number 
of live lobsters lying in crates in the 





for refreshment purposes, while being 
transferred from agdalene Islands, 

Q., to Gloucester, Mass. Doft. with no one on board, was lying at a 
steamer ran aground in the Strait of | berth next to a plor & moored to it. 


Canso & in order to lighten the ship 
@ large part of its cargo of oll was 
pumped nto the waters of the strait. 

Itf. claimed this was carried by the 
winds & tide to the resting 
lobsters, causing damage to the lobsters, 
lines. Pitf. Out- 
freight. 
Deft. contended that the ct. was with- 
out jurisdiction to entertain the action ; 


—THfeld : 


damage done by those iu charge of 
a ship, with the ship as the noxious 
instrument.—OUTHOUSE 
MAN Uv. THE THORSHAVN, [1935] Ex. 
C. R. 120; 4D. L. RR. 628.—CAN. 


sc. Removal of barge. |—Pltfs.’ barge, 


The crew of deft. ship removed the 
barge from her berth, which was then 
occupied by the ship, the barge being 
placed outaide the s ip fin a foul berth, 
as a result of which t 

damage. Pitf. brought an action in rem 
to recover the amount of the damage: 
the improper navigation of 
deft. ship carried out by her master’s 
orders made her the instrument causing 


the damuge to the barge, & the claim 
for such damago may be ceuforced by 
an action in rem.— LINCOLN PULPWOOD 
Co., LTp. v. THR Kio CAaMA, [1935] 
Ex. C. kt. 123; 2D. L. R. 41.—-CAN. 


PART II. SECT. 8, SUB-SECT. 2.—-A. 


612 v. .J}-—Pitf., a seaman, 
brought an action in rem for damages 
against a barge for bodily injuries 
sustained by him in an _ accident 
alleged to have been occasfoned by 
negligence for which the ship was 
Hable -—Flield: the damage done was 
not ‘‘ by ’’ the barge, but ‘‘on’’ the 
barge, & was not such damage as gave 

Itf. a remedy in rem.— 
HE BarGeE NEOSHO (1919), 19 
Cc. R.1; 47 D. L. R. 437.—CAN 


ty a ship means 


& HIMMEL- 








e barge suffered 


ULVEY wv. 
Exch. 
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Cases 518a—579a. 


recoverable by action, & not to claims for 
compensation arising out of some statute & 
independently of fault on the part of the 
shipowner.—THE Moire, [1925] P. 27; 94 
L. J. P. 28; 182 L. T. 733; 41 T.L. R. 154; 
16 Asp. M. "L. C. 470, 

518b. Application of Maritime Conventions Act, 
1911 (c. 57).|— Tue Momrnre, No. 618a, ante. 


519. Add. Annotations :—As to (1) Consd. Oliver v. 
Birmingham & Midland Motor Omnibus Co. 
(1932), 48 T. I. R. 640. Refd. The Koursk, 
{1924} P. 140. As to (2) Refd. The Moliére 
(1924), 41 T. L. R. 154. Generally, Refd. The 
Vectis, (1929] P. 204. 





521. Add. Citation :—[1909] P. 176. 
Add. Annotation :—As to (4) Refd. The 
Moliére (1924), 41 T. L. R. 154. 

528. Add. Annotation:—As to (2) Refd. The 
Moliere (1924), 41 T. L. R. 154 

528a. ——- -]}—THE MOLIERE, No. 518a, ante. 


528. Add. Annotation :—Refd. The Sheaf Brook, 
{[1926] P. 61. 


Add. Annotations :—Generally, Refd. Ireland 
v. Seuthdown S.S. Co. (1926), 1386 L. T. 412; 
Lewis v. Dreyfus (1926), 31 Com. Cas. 239. 


—-— Indorsee of document ac- 
knowledging receipt of goods for shipment. = 
A document whereby the receipt of goods is 

,. acknowledged for shipment on board a 
named ship, or on some other ship for carriage 
by sea & delivery to the shipper’s order, the 
document being signed on behalf of the 
master, is a bill of lading for the purposes of 
Bills of Lading Act, 1855 (ec 111), & the 

above sect. 

Parcels of goods were accepted in N. for 
delivery at S. to the shippers’ order, there 
being given to each shipper a document of 
the above-mentioned character. Upon the 
named ship arriving at S. the goods were not 
delivered. Resps., twenty firms, each being 
indorsees of one of the documents, issued a 
joint writ in rem claiming severally to recover 
damages. The writ stated that pltfs. claimed 
as consignees or indorsees of bills of lading 
for non-delivery of goods agréed to be carried 
by the named ship, or agreed to be shipped 
within a reasonable time by some other 
vessel of the same line. On affidavits sworn 
separately by pltfs., alleging that the goods 
were cither lost or not shipped on any other 
vessel within a reasonable time, the ship was 
arrested. The owners of the ship took out a 
summons to set aside the writ & all proceed- 
ings thereunder :—Held: (1) the documents 
in question were bills of lading within the 
above sect., & the proceedings being to set 
aside the writ & it not being denied that some 
of the goods were received on board, the 
action should proceed ; 
in rem & the joinder of pltfs. convenient, the 
view of the full Bench of the Supreme Ct. 

that pltfs. could properly be joined under the 
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536. 


541a. 





~ 





(2) the action being . 


ENGLISH AND EMPIRE Diaest SUPPLEMENT. 


rules locally applicable should not be inter- 
fered with.—MARLBOROUGH Hr, SHIP v. 
Cowan & Sons, [1921] 1 A. C. 4443 90 
L. J. P. C. 87; 124 L. T. 645: 37 T. L. R. 
190; 15 Asp. M. L. C. 163; 26 Com. Cas. 
121, P. C. 

deletion: -—As to (1) Distd. avin Alkali Export 

Corpn. v. Bourgeois, {1921} 3 EK. B. 443 

546. Add. Annotation :—Refd. Marlborough Hill, 

Ship v. Cowan, [1921] 1 A. C. 444. 


560. After this case add:—See Supreme Court of 
Judicature (Consolidation) Act, 1925 (c. 49), 
gs. 22 (1) (a) (xii), 33 (2). 

Add. Annotation :—Refd. The Sheaf Brook, 
[1926] P. 61. 


565a. Judicature (Consolidation) Act, 1925 (c. 49), 
ss. 22, 58 (2)—-Owner domiciled in Eng nd— 
Application to transfer actlon to King’s Bench 
Division.|—(1) Pitfs., as owners of cargo on 
board defts.’ ship, brought an action in 
personam in the Admlty. Div. for damages for 
breach of the contract of carriage. Defts. 
were domiciled in England. On an applica- 
tion by them to transfer the cause to the 
King’s Bench Div., the judge held that he 
had a discretion to retain it in the Admlty. 
Div. :—Held: s. 58 (2) of the above Act did 
not give the ct. discretion to retain a cause 
in respect of which the Act expressly pro- 
vided that the Div. bad no jurisdiction, & the 
action must be transferred to the King’s 
Bench Div. 

(2) The note to R.S.C., Ord. 49, r. 3, that 
the Ct. of Appeal cannot order a transfer with- 
out the consent of the presidents of both the 
Divs. from & to which the transfer is proposed 
to be made, does not apply to cases where the 
Ct. of Appeal has held that the one Div. has 
no discretion to retain the cause in that Div. 
In such cases the transfer is made subject 
only to the consent of the president of the 
Div. to which the cause is to be transferred 
(ATKIN, J..J.).—THE SHEAF BROOK, [1926] 
P. 61; 95 L. J. P. 118; 1384 L. T. 634; 17 
Asp. M. L. ©. 14, C. A. 

Annotation :—As to (1) Distd. Tho Eskbridge, [1931] P. 51. 


571. Add. Annotations :—Refd. Liesbosch S.S. 
Owners v. Edison S.S. Owners, [1933] A. C. 
449; The Napier Star, [1933] P. 136. 

578. Add. Annotation :—Refd. The Wilhelmina, 
[1923] P. 112. 

579a. Ship injured in dock—-Dockowners repairing 
ship—In dock belonging to others.|—By the 
negligence of pltfs.’ servants while engaged 
on work on a steamship in the Hornby Dock, 
belonging to the Mersey Docks & Harbour 
Board, the vessel] & her cargo were damaged 
by fire, & pitfs. were held liable in damages. 
Pitfs. sought to limit their liability under 
M. S. Act, 1900 (c. 32), s. 2, on the ground 
that they were the owners of & dry dock at 
Garston :—Held: the liability being in no 
way connected with the fact that plitfs. were 


562. 


PART IH. SECT. 9, SUB-SECT. 1.—B. 


564i. Admiralty Court Act, 1861 
{c. 10), 8. 6—No breach of duty—Con- 
tract with shippers imposing no obliga- 
tion on ship.Jj—Plitfs. agreed to pur- 
chase goods, the shippers to deliver 
suine at an agreed pont The con- 
tract did not. pu pore to be made by 
or on behalf of the ship, but by the 
shippers, with pltfs., who claimed 
damages for breach of contract for 


non-delivery, & at their request a 
warrant to arrest the ship & her cargo 
was isreued :—Held: (1) Itfs. not 
having been shown to be “‘ the owners 
or consignees or asrignees ”’ of the bill 
of lading of the cargo, the ct. had no 
jurisdiction in the matter, & the 
warrant of arrest should be ret aside ¢ 
(2) the contract referred to in the 
above. sect. contemplated an obliga- 
tion on the part of the ship, & the 
contract sued on 
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imposed no such 


obligation,.— LAVALLER v. THE ISTAR, 
(1923) Exch. C. R. 212.—CAN. 

564 fi. Goods shipped from 
Canadian port.}—The jurisdiction the 
above sect. confers upon the ct. fa 
clearly confined to cases of damage 
to goods carried by ships into a Cana- 
dian port, & does not extend to the 
case of goods shipped from penne to 
oe ag sae —HARRIA ABA rote Co. . 
OWNERS), [1923] r D. L. R. 
11987 : 11933) Exch. ©. R. 217 —OAN. 





dockowners, the 
decree of limitation of liability.—Tue Crry 
OF EDINBURGH, [1921] P. 274; 90 L. J. P. 
304; 125 L. T. 375; 37 T. L. R. 468; 15 
Asp. M. L. O, 234, ©. A. 


Annotations :—Distd. The Ruapebu (1926), 42 T. L. R. 708: 
Expld. S.S. Ruapehu v. Green & Silley Weir, [1927] A.C. 


579b. ——- ———.]—Pltfs., owners of a dry dock 
sought to limit their liability under M. S. 
Act, 1900 (c. 32), s. 2, in respect of damage 
caused by a fire which broke out on defts.’ 
vessel owing to the negligence of pltfs.’ 
servants while the vessel was being repaired 
by them in the dry dock:—Held: while 
some limitation must be put upon the general 
language of the sect., which, if applied in its 
strict literal sense would lead to an absurdity, 
the limitation to be put was not in respect of 
the nature of the act done but in respect of 
area, t.€., the damage must be in some way 
connected with the ownership of the dock.— 
THE RuAPEau, (1927) P. 47; 96L. J. P. 18; 
136 L. T. 146; 42 T. L. R. 708; 17 Asp. M. 
L. ©. 138, C. A.3 affd. sub nom. Ruapenv 
(OWNERS) v. GREYN (RR. & HH.) & SILLEY WEIR, 
Lrp., THe Rvuapigu, [1927] A. C. 523; 96 
L. J. P. 99; 137 L. T. 353; 43 'T. L. BR. 402; 
71 Sol. Jo. 330; 32 Com. Cas. 323; 17 Asp. 
M. L. C. 270, H. L.; subsequent proceedings 
(1929), 45 T. L. R. 657. 


Annotations :-—Refd. Gosse Millard v. Canadian Government 
Merchant Marine, American Can Co. v. Same (1927), 
97L. J. K. B. 193; The Ruapehu (No. 2), [1929] P. 305. 


598. Citations :—For “36 L. T. 361” read “ 6 
L. T. 361.” > 


594a. ——- ——— Rival salvors—lInjunction to re- 
Strain act on high seas.|—In 1922 putts 
fitted out an expedition to salve cargo from 
the wreck of a Dutch steamship which had 
sunk in 1916 in the North Sea in over one 
hundred feet of water. Pltfs. worked at 
the scene of the wreck whenever the weather 
& tides permitted during the summer of 
1922 & from Apr. to July, 1923. During 
that time they had succeeded in cutting a 
hole into No. 4 hold, had buoyed the wreck, 
& had extracted some portions of cargo of 
little value at a cost of over £40,000. In 
July, 1923, defts., British subjects & partners 
in a rival salvage co., arrived on the scene in 
a British registered ship, & by sending down 
their own divers & interfering with pltfs.’ 
diving operations, tried to secure possession 
of the wreck & cargo, & either prevent 
further work on the part of pltfs. or establish 
themselves with pltfs. in concurrent occupa- 
tion :—Held: (1) an action in respect of 
injurious acts done on the high seas had always 
been within the jurisdiction of the High Ct. 
of Admlty.; (2) pltfs. were sufficiently in 
occupation of the wreck to exclude third 
parties from interfering with the property ; 
(3) as defts.’ interference was high-handed & 
deliberate they would be restrained until 
further order from doing any acts at or near 
the wreck whereby pltfs. might be prevented 
or hindered in the carrying on of their salvage 
operations.—THE TUBANTIA, [1924] P. 78; 


93 L. J. P. 1483; 131 L. T.570; 40 T. 8. | 


335; 16 Asp. M. L. C. 346. 
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PART IL. SECT. 11, SUB-SEOCT. 2.—B. 
608 i. Action in rem—Or in per- 


a ete 


sonam.}—The firet & most proper 
remedy for the recovery of salvage | 100.—SCOT, 
is in rem.—HatTron vo. AKT. DURBAN 


Vol. L—Admiralty. Cases 579a—648a. 


were not entitled to a | 595a. —— Services on land.] — Tar Lapwina 


(1839), 8 L. T. 440. 

]—Two causes of salvage against a 
vessel were consolidated upon motion by 
defts., & with the consent cf all parties. 
On a petition being subsequently filed, defts. 
ove for its dismissal, with costs & damages, 
on the ground that the value of the property 
salved was under £1,000 :—Held: the pro- 
ceedings of defts. in reference to the consvlida- 
tion must be construed as an agreement 
which gave the ct. jurisdiction under Admlty. 
Jurisdiction Act, 1868 (c. 71), 8. 9. 

Semble: under Admlty. Jurisdiction Act, 
1868 (c. 71), 8s. 6, the ct. of Admlty. has 
discretion to take cognisance of cases of 
salvage, though the value of the property 
salved be under £1,000.—Tne I[UtrmMan 
Weber (1870), 39 L. J. Adm. 30; 23 L. T. 
876; 3 Mar. L. C. 530. 


598. After this case insert, ‘‘ Prize salvage, see 
PRIZE LAw.”’ 


603. Add. Annotation :-—Retd. Pyman 8.8. Co. v. 
Admiralty Comrs., ({G19J 1 K. B. 49. 

606. Add. Annotations :--Consd. The Meandroa, 
(1925] P. 61. Refd. Pyman 8.8. Co. v. Ad- 
miralty Comrs., [1910] 1 K. B. 49. 

611. Add. Annotation :—-Refd. Pymanu S.S. Co. v. 
Admiralty Comrs., [1¥i9] 1 K. B. 49. 

613. Add. Annotations :---Consd. The Meandros, 
[1925] P. 61. Refd. Pyman S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 

617. Add. Annotation :--Consd. Bradley v. New- 
som, [1910} A. C. 16. 


596a. 





619. Add. Annotation :--As to (1) Refd. Bradley 


v. Newsom, [10910] A. C. 16. 
§21. Add. Annotation :---Consd. ‘Vine Inna, [1938] 
P, 148. 


622. Add. Annotation :—Refd. The Fagernes, 
[1926] P. 185. 
642a. ——.]-—R. v. Minurr (1823), 1 Wag. Adm. 


197; 166 EK. R. 71. 


648a. Ship not entitled to be registered as British 
ship—Ship under jurisdiction of Prize Court.| 
—A shiv registered as a British ship, & 
nominally owned by a duly registered 
British co., was in fact owned & controlled 
by the Hamburg-Amerika Line, of Hamburg, 
which, in the person of its nominees, owned 
all the shares in the British co. & appointed 
its directors. Accordingly, after the out- 
break of war with Germany, the ship was 
seized as prize, & on July 28, 1916, the 
Prize Ct. pronounced her to have belonged 
at the time of seizure to enemies of the 
Crown, & ordered her to be detained by the 
marshal until further order. Meanwhile on 
Jan. 11, 1916, under Prize Ct. Rules, Ord. 29, 
the ship had been requisitioned by the 
Lords Comrs. of the Admlty., & she rernained 
in their possession. On Apr. 5, 1917, the 
writ in the present action was issued claiming 
a declaration under M. 8S. Acts, 1891 (c. 60), 
& 1906 (c. 48), that the ship was forfeited to 
the Crown on the ground that, she was not 
entitled to be registered as a British ship +-— 
Held: ag the Lords Comrs. of the Admlty. 
had merely temporary possession of the 
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HANSEN, (1919]8.C. 164; 568c. L. hc. 


27 


Cases 648n2—672a. 


649. Add. Annotation :—Refd. 


657. Add. Annotation :--—-Refd. 


654i. Hareeption to 

Made after trial. oan objection to th 

Jurisdiction will hold 

made after the trial.—StTack tv. Tur 

eae LEopotp (1919), 
. 325.—CAN. 


endm 
ve aoa }—Pltfs. claimed $4.000 dam- 
reason of a collision between 
heir barges & the 
was arrested & the bail fixed at $4,000, 
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‘af. Forcible possession o 


} Hie against @ shi 
forcibly taking p on of ano 


An action in rem 


ship & had to return her into the custody of 
the Prize Ct. which had at some time to 
make a final decree either of condemnation 
or release, the Admlty. Ct. had no jurisdic- 
tion to entertain the forfeiture action & to 
make the usual order for appraisement & 
sale, & the action must be dismissed.—THE 
Str. TupNno, [1918] P. 174; 87 L. J. P. 105; 
34 T. L. R. 357; 62 Sol. Jo. 521. 


The Champion, 


[1934] P. 1. 
650a. ——— Injunction.]— THE ‘'TuBANTIA, No. 
594a, ante. 


650b. Res under jurisdiction of Prize Court.|]— 


THE St. TupDNo, No. 648a, anle. 


The Inna, [1938] 
P. 148 


663a. No jurisdiction—Judicature (Consolidation) 


Act, 1925 (c. 49), s. 22—-Action for freight— 
Owner domiciled in England.]—Pltfs., ship- 


ENGLISH AND Empire Dicrst SUPPLEMENT. 


owners domiciled in England, instituted an 
action in rem against cargo owners for freight 
in respect of the carriage of the cargo in the 
ship. By Judicature (Consolidation) Act, 
1925 (c. 49), s. 22 (1) (a) (xii), the High Court 
shall in Admiralty matters have jurisdiction 
in respect of any claim arising out of an agree- 
ment relating to the carriage of goods in a 
ship, ‘‘ unless it is shown to the ct. that 
at the time of the institution of the proceed- 
ings any owner or part owner of the ship was 
domiciled in England ’’:—Held: although 
under the sect. pltfs. who are British ship- 
owners domiciled in this country are in a less 
favourable position than foreign shipowners, 
the sect. was general in its scope & could not 
be construed as applicable only to deft. ship- 
owners against whom a claim is made, & 
the ct. had no jurisdiction to entertain the 
action.— THE ESKBRIDGE, [1931] P. 51; 100 
L. J. P. 50; 144 L. T. 624 : 47 T. L. R. 235; 


18 Asp. M. L. ©. 207. 


Part I1l—Present and Former Practice of the Admiralty 
Division of the High Court of Justice and of Courts 
Other than English County and local Courts. 


668a. ——— Issue—Res not within jurisdiction.]|— 


(1) It is not necessary that, at the time of 
the issue of a writ in rem, the res should be 
within the jurisdiction of the ct.; & Maritime 
Conventions Act, 1911 (c. 57), s. 8, which 
provides that in the case of collision or 
salvage actions the proceedings must be 
commenced within two years of the cause 
of action, is complied with if the writ is 
issued within two years; the sect. does not 
contemplate that the arrest of the res 
constitutes the commencement of the pro- 
ceedings. 

(2) In general, the ct. will not grant an 
extension of time for the renewal of an 
unserved writ, which has not been renewed 
within the period of one year as provided 
by Rh. 8S. C., Ord. 8, r. 1, if, but for the ex- 
tension of time, the claim would be barred 
by a statute of limitation. But, inasmuch 
as Maritime Conventions Act, 1911 (c. 57), 
s. 8, contains provisos for extension of time 
unknown to any other statutes of limitation, 
the application to renew a writ in an action 
which comes within the operation of sect. 8 
must be considered on its merits, & if, under 
the circumstances, the ct. would give leave 
to issue a writ notwithstanding the lapse of 
two years, the ct. will allow an extension of 
time for the renewal of a writ, the time for 
the renewal of which has expired. —THE 

aS ERNOUBLO) eeOke P. 223; 90 L. J. P. 32 


PART II. SECT. 16. 
Juriadiction— 


rood even { 


18 Exch. 668 |. Am 


berth. )— » b 
for | one one of 
er’s 


125 L. T. 121; 36 T. L. R. 55453 15 Asp. 
M. L. C. 287. | 
668b. —-— Motion to set aside—Facts in dispute.] 


669. 


672a. ee 


berth.—LINCOLN PULPWOOD Co. wv. 
THE Ro Casma, [1935] Ex. C. R. 123; 
2D. L. R. 41.—CAN. 


PART III. mee ai 1.— 


ent——Increase of 


—In an action in rem for damage by collision 
defts. moved to set aside the writ & all 
subsequent proceedings on the ground that 
their vessel at the time of the collision was 
under requisition to, & in the sole control & 
possession of, the United States Navy De- 
partment, & that accordingly no maritime 
lien attached to her. Vltfs. did not admit 
the facts set out in defts.’ affidavit in support 
of the motion :—Held: the facts being in dis- 
pute the ct. could not try the issue on motion 
by affidavit & the motion must be dismissed, 
but without prejudice to the right of defts. 
to apply, when the issues were defined by 
pleadings, for the question of law to be tried 
as a preliminary point.— THE SYLVAN ARROW, 
1923] P.14; 92L. J. P. 23; 128 L. T. 448 ; 
39 T. L. R. 25; 16 Asp. M. L. C. 115. 

Add. Annotation :—As to (1) Consd. The 
Joannis Vatis, [1922] P. 92. 

Defendant blaming another ship.| 
—Pitfs. claimed damages from defts., owners 
of the W., in respect of a collision between the 
W. & barges belonging to pltfs. The owners 
of the W. denied liability, alleging ,by letter 
to pltfs. that the collision was caused by the 
negligence of the A. An action was com- 
menced between the owners of the mk & the 





the then estimated cost of repairs. 
Before the trial of the action, it was 
found that the actua) cost of the 
repairs amounted to $5,512.94. Pltfs. 
moved to amend their writ by adding 
to the amount claimed :—Held: the 
ct. might direct measures to be taken 
to do full justice to pltfs., & to that 
end permit the amendment.—HaLi 
CoaL Co. v. THE sl aa (1923) 
Exch. C. R. 128.—C 


B. The B. 


673. 


682a. 


owners of the A., in which the owners of the 
A. admitted liability for the collision. The 
owners of the A. agreed pltfs.’ damages, 
but refused to pay the costs of the action by 
pltfs. against the W., which had then been 
prosecuted to the stage of filing pltfs.’ pre- 
liminary act :—Held: pltfs. were entitled 
to amend their writ by adding the owners 
of the A. as defts. The case came within 
the principle of R. S. C., Ord. 16, r, 11, that 
no cause should be defeated by the non- 
joinder of parties, & in the circumstances it 
would have been a misuse of the discretion 
of the ct. to refuse to allow a party to exercise 
that right. The proper course would have 
been for pltfs. to have added both parties 
as defts. in the alternative—Tae W. H. 
RANDALL, [1928] P. 41; 97 L. J. P. 42; 13% 
L. T. 459; 17 Asp. M. L. C. 397, C, A. 

Add. Annotations :—Consd. The Creteforest, 
[1920] P. 111; Marlborough Hill, Ship v. 
Cowan, [1921] 1 A. C. 444. 

Motion to set aside acceptance & under- 
taking to appear & put in bail—Mistake as to 
authority.}] —Mec:ion dismissed. -—-'Tnit GER- 
TRUD (1927), 138 I. T. 239; 44 fT. L. R. 1; 
17 Asp. M. L. C. 348. 





683a. Renewal of writ—Extension of time for— 


697. 


Maritime Conventions Act, 1911 (c. 57), s. 8.] 
—THE IESPANOLETO, No. 668a, ante. 

Add. Annotation :—Refd. The Point Breeze, 
[1928] P. 135. 


700a. Right to arrest—-Ship under requisition.]— 


673i. Parties—Jvinder of plaintiffs | 


Pltfs.’ steamship & defts.’ steamship, the 
L.f., collided in Sept. 1917. The 7.2. was 
at the time under requisition :—Held: tbere 


could be no effective arrest of the versel | 


Vol. I.—Admiralty. Cases 672a—706a. 


while she was under requisition.—THp LARGO 
ae (1920), 123 L. T. 560; 15 Asp. M. L. C. 
104. . 


700b. ——- Ship seized under writ of flerl facias.|— 


701 e 


706. 


706a. Re-arrest—Damage 


et 


A8 s00n as a creditor finds a ship under 


A foreign ship was seized under a sheriff’s 
writ of fi. fa. in execution of a judgment 
obtained by the charterers of the ship against 
the owners of fifty-six sixty-fourth shares 
in the ship. Subsequently the ship was 
arrested by the Admlty. marshal in an action 
in rem for necessaries. Various other writs 
in rem were issued against the ship, including 
a writ by the master in respect of wages. 
The sheriff was unable to effect a sale, & the 
ship was sold by the marshal without 
prejudice to the rights of the various claim- 
ants :—Held: the fact that the sheriff was 
in possession did not deprive the marshal 
of his power to arrest the ship in actions 
in rem.—THE JAMES W. ELWELL, [1921] P. 
351; 90 L LP. 182; 37 T. L. R. 178. 


Add. Annotation ;---Consd. The James W. 
llwell, [1921] P. 351. 


Add. Annotation :—Refd. Compania Naviera 
Vascongada v. Cristina 8.S., [1088] A. C. 
ASD5. 

in excess of bail— 
Second action—Right to bring action in 
personam.|—In an action in rem in respect 
of damage by collision defts. gave bail in the 
sum of £100,000 as representing the full 
value of their vessel & the limit of their 
liability according to French Jaw. In the 
Admlty. Ct. both pltfs.’ & defts.’ vessels were 
held to blame, but the Ct. of Appeal held 
defts.’ vessel alone to blame & this decision 
was upheld by the House of Lords. The 








AR ON ER a em = ene er 


to $5,512.94. Yltfs. moved to amend 
their writ by adding to the amount 


—After judgment.}—In the course of 
a trial in the Admity. Ct. pltf. was 
allowed to amend by adding a party 
pltf., but failed to amend formally 
pursuant to the order & ontered the 
formal judgment with only’ the 
original pltf. named therein, & pro- 
ceeded to assess damages before the 
registrar :—Held: in the = circum- 
stances pitf. had notelected to abandon 
the order for arnendment & should be 
allowed to have the judgment & prior 
proceedings amended in accordance 
therewith.— EVANS, COLEMAN & EVANS, 
LTp. v. THK ROMAN PRINCE, [1924] 
3D. L. R. 953 [1924] Exch. C. R. 133 5 





2W. W. lh. 465; 34 B.C. R. 155.— 
CAN. 
673 fi. Nonjoinder,|— There 


being no special rule in this Ct. dealing 
with the joinder of Gea the practice 
& procedure of the High Court of 
Justice, in England, obtains, & the 
claimant herein was entitled to bring 
the present action in his own name 
alone, without joining his co-owners or 
their assignees. Misjoinder or non- 
joinder cannot now defeat a claim.— 
MACKAY »v. R., [1928] Exch. C. R. 149; 
on appeal, {1930] 8. Cc. R. 130; 1 
D. L. ry 1005.—-CAN. 


PART III. sana ya SUB-SECT. 1.— 


sg. Effect of delay.J—Action in rem 
for negligent navigation, in which no 
service wus perfected until seven years 
after the collision, held barred by 
laches.—-CANADA STEAMSHIP LINES, 
LTp. v. THE ‘* BLUE Cross,” [1937] 4 
D. L. R. 289.—CAN. 


PART III. SECT. 1, SUB-SECT. 2.— 


A. (a). 
701 iil. Creditor’s action—Claim 


for butlding, equipping or repairing. }— 





arrest of the ct., he may bring his 
action for, & the Admlty. Ct. acquires 
jinmedjiate & irrevocable jurisdiction 
over, any claim for building, equipping 
or repairing the ee That jurisdic- 
tion is established without the litigant 
having to show that the origina) 
action under which the ship was 
arrested must eventually succeed, & 
notwithstanding that the arrest was 
made without particulars being given 
to prove without doubt the status of 
pitf. in that orfginal action. —ERIKRBEN 
BROTHERS v. THE MAPLE LEAF (1922), 
67 D. L. R. 261; [1922] 3 W. W. KR. 
41.—CAN., 

701 iv. Repaira continued after 
arrest.}—Resps. contracted with the 
owner of a ship to do certain repairs, 
& it was delivered to them for the 
purpose. When the repairs were going 
on the uP was arrested at the suit of 
applts., who claimed for earlier repairs 
& necessaries. After the arrest the 
ship was Ieft in the actual possession 
of resps., who continued to do the 
repair work contracted for without 
the sanction of the ct. but _in good 
faith :—Held: resps. should have 
priority for repairs made after the 
arrest so far as the selling value of the 
ship was thereby incrcased.—Mon- 
TREAL DRY Docks & SHIP REPAIRING 
Co., Ltn. v. HALIFAX SHIPYARDS, Lrp., 
(1920] 3 W. W. RR. 25; 54 D. L. R. 
185; 608. C. R. 359.—CAN. 

d. Read now ‘‘ 706a {.’’ 

706a ii. Mistake in sum 
claimed—Cost of repaira exceeding estt- 
mate.J—TVitfs. claimed $4,000 damages, 
by reason of a collision betwecn one of 
their barges & the B. The BS. was 
arrested & the bail fixed at $4,000, the 
then estimated cost of repairs. Before 
the trial of the action, it was found that 
the actual cost of the repairs amounted 


29 











claimed & for the Issue of a warrunt 
to re-arrest the B. :-—Held: the ct. 
might direct measures to be taken to 
do full Justice to pltfs., & to that end 
permit the issue of a warrant for the 
re-arrest of the ship, but with costs of 
the motion & of the re-arrest against 
pltfa.—H[as.1. CoaL Co. v. THkt Bayu- 
BONA, (1923) Exch. C. R. 128.—CAN. 

706a iii. Dismissal of claim 
for salvage—Appeal.}—Where a claim 
for salvage against a ship has been 
dismissed, there js no general right, in 
case of appeal, to hold the bail bond or 
after its cancellation to re-arrest the 
ship, nor will such right be granted 
without good reason therefor, such 
as that it appears to the et. that the 
ship will not be within the jurisdiction 
to answer the appeal shculd it go 
against [t.-—Tre Freya v. Tur R. 5. 
(1921), 63D, L. R. 687; 21) bxch.c. R. 
147: 30 B. CG. R. 132; [1921] 2 
W. W. I. 749.—CAN. 

706a iv. —--— Unnecessary where ship 
already under arrest.) — The A. was 
under arrest by process of the ct., in a 
joint action for master’s & seaman’s 
wages, when she was re-arrested by 
itfs., under threo separate warrants, 
n actions for necessarics & al 
furnished to the 4. in the port of C., 
to which she belonged, & the owners 
of which were domiciled in Canada :— 
Held: the ship being under arrest of 
the ct., this ct. had jurisdiction in the 
matter, but the issuing of warranta 
& the re-arrest was unnecessary.— 
SpewarRT & Co., LTp. v. THE AMMA, 
1929} 4 DL. R719; Ex. Cc. R. 192.— 
CAN. 


sp. Allachment tofoundjurisdictton-—— 
Both parites domiciled outside jfuris- 
diction—Res within. iy Areata tie 
Where a co. alleged taat it intended to 








Cases 706a—781a. 


Annotations :—Consd. 
sete. eae Point Breeze, (1928] P. 1385; Tho Beldis, [1936] 


106b. 


£100,000 being insufficient to satisfy pltfs.’ 

judgment, pitfs. who admitted that qud 
damages they could not recover more than 
the £100,000, threatened to arrest defts.’ 
vessel in respect of interest & costs; & under 
protest, defts. provided bail in a further sum 
to avoid arrest:—Held: having received 
bail in the full value of defts.’ vessel, pltfs. 
could not arrest her in rem, but could proceed 
in personam, & were entitled to a declaration 
that the amounts due in respect of interest 
& costs were enforceable by seizure & sale of 
the vessel by a sheriff under a writ of fi. fa. 
—THE JOANNis VaTis (No. 2), [1922] P 
213; 91 L. J. P. 196; 127 L. T. 494; 38 
T. L. R. 566; 16 Asp. M. L. C. 13. 

The Napier Star, [1933] P. 136. 





-]—In a damage action in rem 
pltfs. demanded & sabe ed bail from defts. 
in the sum of £3,500. er judgment had 
been given pronouncing defts.’ ship alone to 
blame, pltfs. demanded further bail in the 
sum of £3,000, on the ground that the original 
sum demanded was insufficient to cover their 
damages. On the refusal of defts.’ solrs. 
‘to give an undertaking to provide additional 
bail, pltfs. extracted a warrant of arrest from 
the Admlty. registry under which defts.’ 
‘ship was arrested. On a motion to set aside 
the warrant of arrest :—He-d: the effect of 
taking bail was to release the ship altogether, 
& the warrant of arrest must be set aside.— 
THE POINT BREEZE, [1928] P.135; 97L. J.P. 
88; 1389 L. T. 48; 44 T. L. R. 390; 17 
Asp. M. L. O. 462. 





742. Add. Annotations :—Consd. The Point Breeze, 


[1928] P. Bs 
2), [1922] P 


- Refd. The Joannis Vatis (No. 
13. 


746. Add. Aidan :—Consd. The Joannis Vatis 


(No. 2), [1922] P. 213. 


747. Add. Annotation :—Apld. The Point Breeze, 


[1928] P. 135. 


760. Add. Annotation :—Refd. Melanie S.S. v. San 


Onofre 8.S., [1925] A. C. 246. 


ENGLISH AND Empire Digest SUPPLEMENT. 


an unconditional appearance to a writ issued 
more than two years after the date of salvage 
services, defts. do not waive the right of 
pleading the protection of the above Act in 
their defence & raising it at the trial of the 
action.—TuHE LLANDOVERY CASTLE, [1920] 
P.119; 891L. J.P. 141; 124 L. T. 883; 15 
Asp. M. L. O. 163. 

Effect of Maritime Conventions Act, 1911 
(c. 57), see, generally, SHIPPING. 


768a. Appearance by person interested—Position of 
intervener.|—THE BYZANTION, No. 248a, 
anle. 

768b. Undertaking to appear—Sale of ship—Effect 
on undertaking.|—THE Rina, No. 781d, post. 


780. Add. Annotations :—Refd. The Consul Olsson, 
[1920] P. 48; The Castor (1932), 48 T. L. R. 











604. 

780a. ONOFRE, No. 
780b, post. 

780b. —— Effect of contractual arrangement 





between owner & charterer.] — (1) The 
Admlty. marshal appraised a salved steam- 
ship at the sum of £369,841. On an applica- 
tion to vary or set aside the appraisement on 
the ground that the ship had been appraised 
at her market value instead of at her value 
to her owners, which, owing to the fact that 
she had been chartered to time charterers at 
a low rate of hire in 1914 for a period which 
did not expire until 1930, was less than 
£160,000 :—Held: for purposes of appraise- 
ment of a salved vessel contractual arrange- 
ments between the owners & charterers are 
immaterial, & the marshal’s valuation was 
properly arrived at & was based on the right 
principle. 

(2) The general rule is that an appraise- 
ment by the marshal is conclusive, & it is 
only in very exceptional cases that an applica- 
tion to vary or set aside the appraisement 
will be allowed.—THE SAN ONOFRE, [1917] 
P. 96; 86L. J. P. 103; 116 L. T. 800; 14 
Asp. M. L. C. 74. 

Annotations :—Aa to (2) Consd. The Consul mer 820) 


764. Add. Annotation :—Refd. The Annette, The P. 43. 


Dora, [1919] P. 105. 





ee Ni ae ete ete eet cere tenet omnes 


bring an red action tn rem for 
damage occas.oned toits vessel through 
the negligent handling of resp. co. 
whilst in the territorial waters of the 
Union, & it appears! that both the 
cos. were domiciled pugs the Union, 
the attachment of the vessel was 
ordered, such order to be suspended on 
security being provided in an amount 
greater than the sum claimed as 
damages.—S.S. KERaTOS vv. 8.8. 
FaBIAN, [1921] C. P. D. 148.—8. AF. 

st. Kffect of delay.|—Action in rem 
for damage by tug to tow, in which 
there has heen a delay of over three 
years in offedting scizure, cannot be 
prosecuted against @ subsequent bona 
Jide purchaser & mtgoe. of the vessel.— 
cea STEAMSHIP LINES, LTD. vo. 

Tye “ Rrvaz,” (1937) 3 D. L. R. 148.-— 
CAN. 


PART III. aaa Qo 2.— 


st. Mala fide arrest— Abuse of 
of courl— Rights of other claimants. }—A 
ship was arrested at thesuitofa member 
of a firm. His independent claim for 
wages az a “ ship’s carpenter on board 
the ship,’’ was in fact only a part of 


Waiver of right to plead Maritime Con- 
ventions Act, 1911 (c. 57), s. 8.|—By entering 
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604. 


post. 


his tirm’s claim, & immediately after 
the ship was arrested his firm’s action 
was inatituted :—Held: these facts so 
obviously disclosed mala fides & an 
abuse of the process of the ct. that the 
arrest could be viewed as a sham 
proceeding & as not having any legal 
existence as regards tho firm, but other 
claimants could support their suits on 
its existence in fact, because in good 
faith they instituted ‘their suits relying 
upon the records of the ct. which on 
their face showed that its jurisdiction 
couid beinvoked.— ERIKSEN BROTHERS 
vw. THE MAPLE LEAP, [1923] 4D. L. Rh. 
1201; [1923] Exch.C. R. 39; 31 B.C.R. 
443; (1923) 1 W. W.R. 76. _—CAN. 


PART III. SECT. 1, SUB-SECT. 3.—A. 


al. Court without jurisdie 
tion.}—In the absence of jurisdiction 
existing a law, the filing of an appear- 
ance & the giving of bail by deft. do 
not give jurisdiction to the ct. in a 
proceeding in rem. Jurisdiction is not 
a matter of procedure & cannot 
derived from “es consent of parties.— 
MULVEY v. THE BARGE NzOsHO veces 
19 Exch. C. R.1: 47D, R. 437.— 


) 30 








Generally, Refd. The Castor (1932), 4 
781a. Nature of bail..|—TuHe Borre, No. 781b, 





-+—-A mere 
i nateaiol objection to an informality 
or irregularity in procedure may be 
waived by appearance, by the giving 
of bail or by taking a step in the 
action; but if, in Tat: the ct. has no 
jurisdiction over the subject-matter 
of the claim, no delay on the part of 
deft. & no atep in the action en by 
him can give the ct. jurisdiction.— 
HARRIS errr ht Co. v. ALEDO 
(OWNERS), ([1923) 4 D. L. R. 1196; 
(1923) Exch. C. R, 217.—CAN. 


764 iii. .-In Admlty. where 
deft. wishes to raise an ob rea to 
the jurisdiction of the ct. case 
where the ct. has jurisdiction over the 
protest whethe he should appear under 

whether the action ae in rem, or 





m.—-BURKE v. AMLA 
dirs a D. L. R. 873; Ex. cas R. 104. 


PART III. SECT. 1, SUB-SECT. 4.—A, 


sw. Baitl—Who accepted as bail~ 
Compan ny co ene on business of surety- 
ship. )— 251 Bars oF SILVER vt. 
CANADIAN SaLvaGE ASSOON. (NO. 2) 
(1915), 158 Exch. CO. *R. 370.—OAN. 


781b. Undertaking to put in ball— Afterwards with- 


drawn—Effect of subsequent arrest of vessel.) 
—On June 22, 1920, defts.’ solrs. gave an 
undertaking to enter an appearance & put 
in bail in respect of a writ in rem claiming 
damages in respect of loss by collision. In 
consequence defts.’ vessel was not arrested. 
On Feb. 17, 1921, defts.’ solrs. wrote to 
pltfs.’ solrs. that their clients were unable 
to make arrangements for bail, that accord- 
ingly the undertaking for bail was withdrawn, 
& that, as the vessel was within the juris- 
diction of the ct., pltfs. could arrest her. 
Plitfs.’ solrs. arrested the vessel, but wrote 
to defts.’ solrs. that they reserved all their 
clients’ rights under the undertaking for 
bail. On Mar. 16, 1921, the vessel was 
appraised as being at that time of a value of 
£600. Defts. provided bail in that sum & 
the vessel was released. On Apr. 12, pltfs. 
applied for an order that defts.’ solrs. should 
forthwith provide good & sufficient bail, 
pursuant to their undertaking. It appeared 
that in June, 1920, the value of the vessel 
was much in excers of £600, & pltfs. estimated 
her value at £4.50 :—Aeld: (1) the under- 
taking to give ba:l could not be withdrawn 
by substituting the vessel for the bail; (2) 
pitfs. had not waived their rights under the 
undertaking by arresting the vessel; (3) 
defts.’ solrs. must complete their undertaking 
by putting in bail to the value of the vessel 
as on June 22, 1920; (4) nature of bail dis- 
cussed.— THE Borne, [1921] P. 390. 91 
L. J. P. 1; 125 L. T. 576; 37 T. i. R. 
G68 ; 55 Sol. Jo. 715; 15 Asp. M. L. C. 331. 


Vol. 1.—Admiralty. Cases 781b—‘78lh. 


undertaking to put in bail to the amount of 
£100,000, had been given on behalf of the 
owners of the JZ. The writ was in the names 
of ‘‘ The owners of the steamship IV. & cargo 
v. the owners of the steamship J.,’”’ but at 
that time no authority from any of the cargo 
owners had been received. While the litigza- 
tion was proceeding the owners of the W’. 
asked the various underwriters on the cargo, 
subrogated to the vights of the respective 
cargo owners, to join in the proceedings 
or share in the costs. Some assented & 
some declined. The litigation proceeded to 
the House of Lords, where the J. was held 
alone to blame. The sum of £100,000 being 
insufficient to satisfy all the claims, the 
owners of the JV. contended that having sued 
as owners of the ship & bailees of the cargo 
they were entitled to receive the whole of 
the bail for which the undertaking had been 
given, pay themselves the amount of their 
own damage as shipowners in priority to 
all other claimants, & that the non-assenting 
cargo owners had no right to share in the 
fund :—J/leld: (1) although, as bailees of 
the cargo, the shipowners were entitled to 
recover the full value of the damage to the 
cargo, represented by the bail, they must 
account to all the owners of the damaged 
parcels of cargo for their share; (2) it was 
the duty of the ct., when the buil was re- 
covered, to sce that all persons having a 
claim on the fund, including the non-assenting 
cargo owners, shared in the distribution.— 
THe JOANNIS Vatis, [10228] P. 82; Ol 
L. J. P. 182; 126 0.'T. 718; 35 Asp. M. LC, 


781c. ——— When value of ship ascertained.}-— 506, C. A. 
THE Borre, No. 781b, antc. | Annotation :—Reld. The Roberta, [193K] 2. t. 
781d. ——— Sale of ship—Effect on undertaking.}-- | 781g, Several salvage actions.]-—A vessel 





In June, 1930, a firm of Norweyian ship- 
owners, being threatened with an action in 
rem by cargo owners in respect of damage & 
short delivery, to avoid arrest of the ship, 
instructed their solrs. to give an undertaking 
to accept service, appear & provide bail. No 
writ was issued, the ship left the jurisdiction, 
& when she returned several months later 
she was encumbered with liens. On Jan. 6, 
1931, she was sold by order of the ct. On 
Mar. 2 the solrs. took out an originating 
summons, & moved the ct. for an order that 
they were no longer bound by their under- 

ing. On Mar. 14 the cargo owners issued 
their writ in rem, but the solrs. refused to 
accept service pending the hearing of the 
motion :—Held: the undertaking, which 
was plain in its terms, enabled the ship 
to leave the jurisdiction without being 
arrested, & the fact that she was subsequently 
sold was immaterial; there bad not been 
undue delay in issuing the writ having regard 
to all the circumstances ; the solrs, 
remained bound by their undertaking.—— 
THE RING, [1931] P. 58; 100 L. J. P. 118; 
145 L. T. 166; 47 T. L. R. 384; 18 Asp. 


which had etranded on rocks & sustained 
heavy damage got off with the assistance of 
various salvors & was placed in dock for 
temporary repairs. In respect of these ser- 
vices various salvage aclions & an action by 
the ship repairers for salvage &/or necessaries 
were instituted. No defence was put in, but 
in the first action an appearance was entered 
& an undertaking given to put in bail for 
ship, cargo & freight in the suin of £1,000, 
The cargo & freight were valued at £327. 
Before the other actions were instituted the 
cargo had been landed & dispcrsed. After 
some temporary repairs had been effected 
the vessel was sold by the marshal. She only 
realised £889 :—Zeld: the bail tor cargo & 
freight did not constitute a fund in which all 
the salvors could share; the undertaking 
was given in one action only, & pltfs. in that 
action, in which the total values were £1,217, 
€ *) 

could treat : 2 : of £1,000 as bail representing 
the cargo & freignt.—-THE RUSSLAND, [1924] 
P. 55; 93 L. J. P. 18; 130 L. T. 768; 40 
T. L. R. 232; 68 Sol. Jo. 324; 16 Asp. 
M. L. C. 288. 


781 Teena ites to amount of bail—No Annotation :—Refd, The Roberta, [1938] P. 1. 
second action if bail insufficient—Action in| 781h. Amount of ball—vValue of ship & freight — 
personam —For interest & costs.| — ‘THE Limit of Hability—Facts disputed by plaintiffs. | 
JOANNIS VATIS (No. 2), No. 70a, ante. -~If, in an en o earls mena 

7811. Benefit of bail—Action in name of cargo amount for which the action Is broug 
owners—Some owners not joining in pro- exceeds the statutory limit provided by 
ceedings.|—The steamships W. & J. came M. 8. Act, 1894 (c. 60), 8. 503, deft. ship- 
into collision & the W. & her cargo were owners on filing an affidavit in the damage 
damaged. Before the issue of the writ an action stating the tonnage of their ship & 


3] 


Cases 781h—843a. 


781}. 


796. 
806. 
808. 


810. 


that the collision happened without their 
actual fault or privity, will, if these facts 
are not denied by pltf. shipowners, be 
entitled to have the ship released on bail 
being given to an amount sufficient to cover 
the statutory limit, together with interest & 
costs. But if pltfs. dispute the facts on 
which the right to limit liability depends, 
bail must be given to the full eget of defts.’ 
ship.—THE CHARLOTTE, [1920] P. 78; 89 
L. J. P. 62; 123 L. T. 685 ; 36 'T. L. R. 204 ; 
64 Sol. Jo. 276; 15 Asp. M. L. OC. 98. 

Effect of bail — Release of ship.] — THE 
Point BREEZE, No. 706b, ante. 
Add. Annotation :—Refd. The Consul Olsson, 
[1920] P. 438. 

Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 
Add. Annotation :—Consd. The Joannis Vatis 
(No. 2), [1922] P. 218. 
Add. Annotation :—Refd. Canadian Pacific 


Ry. v. Kelvin Shipping Co. (1927), 138 L. T. 
369. 


812a. --— -—-—- Position of third party.]—Pltfs. 


629. 


831. 


834. 


836. 
837. 


837a. 


brought an action i rem in respect of damage 
to their cargo against the shipowners & 
arrested the ship, which was released on 
bail. Subsequently the charterers of the 
ship were added as second defts. Pltfs.’ 
right of action was held to be against the 
charterers & not against the shipowners ; but 
in third-party proceedings the charterers 
succecded in obtaining an indemnity against 
the shipowners for the damages which they 
(the charterers) would have to pay to pltfs. 
‘The charterers applied that the bail might be 
made available to meet the claim under the 
indemnity :—Held: the proper course for 
the second defts. to have taken would have 
been to sue out a warrant of arrest on their 
own claim for an indemnity, when the 
question whether such cause of action gave 
a right to arrest could have been challenged. 
In the absence of such action there appeared 
to be no precedent for the suggestion that 
pltfs. in third-party proceedings had any 
right, after judgment delivered, to an order 
that bail, put in to answer another partiy’s 
claim, should be made available to answer 
their own.—Lukl Ropenrra, [1938] P. 1; 107 
ln J.P. 403 158 L. T. 3891; 63 T. 1. i. 
1048 ; 82 Sol. Jo. 108, C. A. 

Add. Annoiation :-—As to (1) Distd. Bradley 
v. Newsom, [1910] A. C. 16. 


Add. Annotation :—Refd. Liesbosch S.S. 
Owners v. Edison 8.8. Owners, [1933] A. C. 
449, 

Add. Annotation :—As to (1) Refd. The 
Joannis Vatis (1921), 91 L. J. P. 182. 


Add. Annotation :—Apld. The Lalandia, 
[1933] P. 56. 

Add. Annotations :—As to (1) Refd. Swedish 
Central Ry. v. Thompson, [1924] 2 K. B. 255 
As to (2) Refd. New York Life Insce. v. 
Public Trustee, [1924] 2 Ch. 101. 
———.}—Pltfs., the owners 
of a vessel damaged in collision with a vessel 
owned by defts., a foreign corpn., served a 
_ Writ upon — & _member OF: an English firm, 
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E. M. & Co., who acted as defts.’ agents. 
The writ was served at E. M. & Co.’ s London 
offices. Defts. moved to set aside the writ 
& services on the ground that they were not 
resident within the jurisdiction. It appeared 
that E. M. & Co. were one of deft.’s agents 
in this country for the booking of freight, 
issue of passenger tickets, & the ordinary 
purposes for which ship’s brokers are em- 
ployed. The only remuneration received by 
them was the customary agents’ commis- 
sion, & they had no concern with the manage- 
ment of deft. corpn. The only name appear- 
ing on the door of E. M. & Co.’s offices was 
their own name, but upon the window of the 
ground floor their name was exhibited as 
agents for deft. corpn. together with the 
names of other foreign shipping cos. for 
whom E. M. & Co. acted :—Held: KE. M 
& Co. were a firm who ‘sold’? & did not 
‘‘ make”? contracts on behalf of defts., & 
that defts. did their business in this country 
“through ”’ K. M. & Co. & not “‘ by ” them ; 
defts., accordingly, were not resident within 
the jurisdiction & that the writ & service 
must be set aside.—TuE LALANDIA, [1933] 
P. 56; 102 L. J. P. 11; 148 lL. T. 97; 49 
T. L. R. 69; 18 Asp. M. L. C. 351. 


Annotation :—Folld. The Holstein, [1936] 2 All. E. R. 1660. 


837b. 


839. 
840. 
842. 


843. 





a ee ee collision case 
where the procedure in rem was not available 
it was sought in an action brought im 
personam against a foreign shipping co. to 
effect service of the writ through London 
agents. The agents were general agents for 
shipping cos. & the foreign co. in question 
had no financial interest in the firm nor was 
any of their staff assigned exclusively to the 
business of the for eign co. ‘The remuneration 


was wholly by commission :—Held: service 
on such gencral agents was bad.—THE 
HIOLSTEIN, [1936] 2 All E. RK. 1660; 155 
L. T. 466; 19 Asp. M. L. C. 71. 

Add. Annotation :—Refd. The Fagernes, 
[1926] P. 185. 

Add. Annotation :—Refd. The Fagernes, 
[1926] P. 185. 

Add. Annotation:—Refd. The Fagernes, 


[1926] P. 185. 

Add. Annotations :—As to (1) Refd. Reading 
Trust v. Spero, Spero v. Reading Trust, [1930] 
1 K. B. 492. As to (2) Refd. Johnson Vv. 
Taylor, [1920] A. C. 144. 


843a, ——- —-—- ——-— -——.]--A British ship, 


coming down the Elbe, came into collision 
with another British ship, which, in turn, 
came into collision with a German vessel. 
The agents at Hamburg of the first British 
ship & the owners of the German vessel 
exchanged letters of guarantee; but the 
owners of the German vessel did not com- 
mence legal proceedings in Gernfany against 
the owners of the two British ships until after 
the owners of the first British ship had com- 
menced an action in personam in this country 
against the owners of the other British ship 
& the owners of the German vessel. On an 
application to discharge an order giving the 
owners of the first British ship leave under 
R. S. C., Ord. 11, r. 1 (g), to serve notice of 
the writ on the owners =O the German. vessel 
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out of the jurisdiction :—Held: the order 
ought not to have been made, for there had 
not been any unreasonable delay on the part 
of the owners of the German vessel in follow- 
ing up, by legal proceedings, the original 
cross letters of guarantee.—THE HaGEn, 
[1908] P. 189; 77 L. J. P. 124; 98 L. T. 
891; 24 T. L. R. 411; 52 Sol. Jo. 385; 11 
Asp. M. L. C. 66, C. A. 
Annotations :—Refd. The Fagernes, [1926] P. 185 : Schintz, 
Re, Schintz v. Warr, [1926] Ch. 710; Kroch v. Rossell et. 
Compagnie Societe des Personnes a Responsibilite, Ltd., 


Kroch v. Societe en Commandite Par Actions Le Petit 
Parisien, [1937] 1 All E. R. 725 


855. Add. Annotation :—Refd. The Creteforest, 
{1920] P. 111. 


856a. ——.]—(1) In a consolidated salvage action 
the tender by defts. of a lump sum to answer 
several claims of salvors is a valid tender ; 
but, where defts. have adopted this course, 
they run the risk that the ct. may hold that 
if was reasonable for pltfs. to proceed to 
trial although the tender is upheld. 

In a consolidated salvage suit where the 
owners of two tugs, separately owned, joined 
in one writ, & the masters & crews in another, 
defts. tendered a lump sum which the ct. 
upheld, but as dufts.’ affidavit of values was 
only handed to pitfs. on the day of the trial :-— 
Held: (2) pltfs., the tug owners, who had been 
given the conduct of the consolidated action, | 
were entitled to their costs; (3) the interests | 
of the masters & crews being identical with 
those of the owners, the masters & crews were 
not entitled to be separately represented at 
the expense of defts. Observations on the 
desirability, except in very special circum- 
stances, of masters & crews joining .9 once | 
action with the owners.—THE CRETFFORI.<©7. 
[1920] P. 111; 89 L. J. P. 13863; 128 i VY. | 
501; 36 T. L. R. 367; 15 Asp. M. L. ©. 48. | 

857. Add. Annotation :—Refd. The Creteforest, 
(1920] P. 111. 

864. Add. Annotation: —Refd. The Creteforest, 
[1920} P. 111. 

874a. —— —— ——.]—THE SaraF Broor, No. 
565a, ante. 

876. After this case add :— 








Exercise of jurisdiction by all Divisions.]-— | g97q. 


See, now, Administration of Justice Act, 1028 | 
(c. 26), 8. 6. 

876a. Transfer by Court of Appeal—-Necessity for 
consent of Presidents of both Divisions.|— 
THE SHEAF BROOK, No. 565a, ante. 

890. Add. Annotation :—As to (1) & (2) Consd. 
The El] Oso (1925), 133 L. T. 269. | 

892. Add. Annotation :—As to (1) & (2) Expld. | 
The El Oso (1925), 183 L. T. 269. 

893. Add. Annotation :—Refd. The El Oso (1925), 
133 L. T. 209. 

894a. —— Action between parties whose vessels 
have not been in collision with each other. }— 
Where the parties to a damage action are the 
owners of vessels which have not been in 
collision with each other the practice as to 
requiring preliminary acts under HR. S. C., 
Ord. 19, r. 28, is a matter for the discretion ; 
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of the ct. In such cases the proper course 
is that there should be the communication 
between the solrs. which commonly takes 
place in admlty. cases, & that the solrs. 
should ascertain whether the parties are 
ready to file preliminary acts under Ord. 19, 
r. 28. If both parties are not ready to deliver 
preliminary acts, or one of them declares 
himself unable or unwilling, then the matter 
should be raised by summons. If in such a 
case an order is made for preliminary acts to 
be filed, such order is not properly complied 
with by the party whose vessel has not been 
in collision filing a blank preliminary act.— 
THe EL Oso (1925), 133 I. T. 269; 16 
Asp. M. L. O. 530. ‘ 


of wnalaon :--Consd. The Carlston & Tho Balcombe, [1926] 


894b. Who entitled to — Co-defendant.] — A col- 


lision took place between the C. & the B., & 
subsequently the C. collided with pltfs.’ 
vessel. Pltfs. issued a writ in rem against 
the owners of the C., & the usual preliminary 
acts were filed by both parties. In their 
defence the owners of the C. blamed the B., 
& pltfs. added the owners of the B. as second 
defts. Thereupon the owners of the C. 
obtained an order that the owners of the B. 
should forthwith file a preliminary act :—- 
Held: (1) the only parties entitled as against 
second defts. to a preliminary act were pltfs., 
& they would be so entitled when they had 
filed a preliminary act ayaiust: second defts. ; 
first defts. were not entitled to require 
second defts. to fle a preliminaiv act unless 
they chose to become pltfs. & issue a writ 
against second defts., & the order must be 
set aside ; (2) if it were a matter of discretion, 
the guiding principle, that of mutuality, 
would be infringed by the order made, as 
second defts. would be bound by a preliminary 
act which they had filed, & the partics at 
whose instance it had been filed would not 
be bound, as against second defts., by the 
judgment in the present action.—THI CARL- 
STON, THE BALCOMBE, [1926] P. 82; 95 
l. J. P.51; 134 1. T. 766; 42 T. L. R. 312 ; 
17 Asp. M. L. C. 33. 


Course & speed of vessel.}|—-In cases of 
collisions between ships at anchor it is not 
sufficient in answer to par. 7 of the pre- 
liminary act, which asks the course & speed 
of the vessel when the other was first seen, 
to reply “ at anchor.’’ ‘The heading of the 
vessel should also be given.—Tie Macroom 
(1927), 187 L. T. 418; 71 Sol. Jo. 472; 17 
Asp. M. L. C. 288. 





898. Add. Annotation :—Consd. The Lady Belle 


(1033), 49 T. L. R. 595. 


899a. Admissibility—-Against party making.]—Two 


steamships came into collision in fine, clear 
weather. They had been on crossing courses, 
involving risk of collision, & pltfs.’ vessel, 
having the other ship on her own starboard 
side, had a duty under art. 19 of the col- 
lision regulations to keep out of the way. 
Under art. 21 of the regulations there wag 








sc. Salvage actions in rem & in | nary actisto obtain a statement recento 
personam,|--Salvage action in rem & | Jacto of the circumstances, to prevent 


sz. Joinder of actions in rem d&: in | in personam, may be joined in one | parties shaping their case to meet the 


sonam— Propriet T—ATLANTIC | action.—3RUCE Lindsay Bros. ». 
Co: 3.6 . Bs Mo Ee ‘“ Brock Honson,” [19 
81; 1D. L. R. 84.—CAN 
PART III. SECT. 5, SUB-SECT. 1. 
sa. Object.}—The object of a prelimi- 


J.8. 33 


Coast S.8. Co NTREAL TRANS- 
PORTATION Co. & THE MARY ELLEN, 
MONTREAL TRANSPORTATION CoO. vw. 
THER BUCKEYE STaTE (1909), 12 Exch. 
C. R. 429.—CAN. 


he 


one put forward by the other at trial.— 


37] Ex. C. R. | Le Buane v. THR EMILIEN BURKE 


(1919), 19 Exch. C. R. 24; 46D... 
59.—CAN. 


Cases 899a—1001a. 


a corresponding duty on defts.’ vessel to | 970a. 


keep her course & speed, but a note to art. 21 
provides that, when for any reason the 
“ gtand-on ” vessel finds herself so close that 
collision cannot be avoided by the action of 
the ‘‘ giving-way ”’ vessel, she also shall take 
such action as will best aid to avert collision. 
Pitfs. admitted that their ship took no action 
at all to keep out of the way & was partly 
to blame, but they contended that deft. 
vessel was also to blame for breach of the 
note to art. 21. In their preliminary act 
defts. stated that their vessel kept her course 
& speed up to the collision, & in their detence 
& counterclaim they added that they so 
acted ‘‘as the best means of avoiding col- 
lision or minimising its effect.”’ At. the trial 
pltfs. called no evidence & the defts. sub- 
mitted there was no case for them to answer : 
—-Held: the admissions in defts.’ pre- 
liminary act were evidence which could 
rightly be used against them, although the 
point was not, perhaps, of very great im- 
portance, because the same admissions were 
made in the ship’s logs, which were indis- 
Nacieed evidence.—THE LADY BELLE, [1933] 
275; 102 L. J. P. 134; 150 I. T. 117; 49 
T. L. R. 595; 18 Asp. M. L. C. 451. 
Add. Annotation: — As to (1) Distd. The 
Woodarra v. Admiralty (1921), 66 Sol. Jo. 183. 


Raising new claim-—Effect of.]—Tur 
HIGHLAND GLEN (1927), 164 L. T. Jo. 480, 
O. A. 


Add, Annotations :—Distd. The Woodarra v. 
Admiralty (1921), 66 Sol. Jo. 183.  Consd. 
Finland 8.S. Owners v. Cornish Rose Owners, 
The Cornish Kose, [1936] 2 All I. RB. 805. 
Add. Citation :—on appeal (1858), 8 Moo. 
P.O. ©. 482, P. C. 

Add. Annotation :—Refd. The 
(1922), 92 L. J. P. 17. 

Add. Annotation :—Refd. The 
[1924] P. 131. 

969a. —— Action stayed, discontinued or dis- 
missed-—Counterclaim raised in correspond- 
ence.|—A notice of counterclaim contained 
in correspondence passing between pltf.’s & 
deft.’s solrs. is not sufticient to “ set up” a 
counterclaim within Rh. S. C., Ord. 21, r. 16, 
so that the counterclaim may be proceeded 
with if pltf.’s action is stayed, discontinued 
or dismissed. 

The counterclaim must at least be set. up 
by some proceeding which is either directed 
by or recognised by the rules & in respect of 
which there is a record on the files of the ct.— 
‘THE SAXICAVA, [1924] P. 181; 93 L. J. P. 66; 
131 L. T. 342; 40 /'T. LR. 334; 68 Sol. Jo. 
666; 16 Asp. M. L. C. 824, C. A. 


969b. Application under Admiralty Court Act, 
1861 (c. 10), s. 34-—Effect of Maritime Con- 
ventions Act, 1811 (c. 57), s, 8.}—THrE 
Fauenay ATV (1088), 539 'T. La. R. 80. 


908. 





914a. 


916. 


036. 


952. San Onofre 


969. Saxicava, 
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998 il. Rejection of tender— 
Acceptance of increased tender after 
amendment of claim at trial.}—In «an _ 
action for salvage services, pltf. clainied 

$20,000 & in his statement of claim 
aice amount of salvage remuneration 
ay to the ct. might seem meet. The 
defence was dclivered on Mar. 17, when 
deft. Wee into ct. $2,000 & tendered 
it to pitf., who rejected it. Pltt. at the 





Held: 


Mar. 


trial applHed for leave to amend to set 
up an additional claim 
ment was tnade, & deft. Increased 
tender to $4,000, which was-accepted : 
(1) deft. should in any event 
have the costa of & consequent open 
the amendment granted at the tr 
(2) as to the accepted tender, the in- 
creased tender must be regarded as 
oho f been mad 
» & all the costs Sabsequent to 
that tendae should be borne by pitf. ; 
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.}—Two foreign vessels, a barque 
& a ship, came into collision, when the barque 
was sunk. The ship was arrested in a cause 
of damage by the owners of the barque, & 
when the cause was ready for hearing, the 
owners of the ship commenced a cross action 
against them, to which they gave no appear- 
ance. On a motion to dismiss the original 
action unless an appearance & bail were 
given by the owners of the barque :—Held : 
the barque being sunk, the ct. had no juris- 
diction to compel the owners to give bail, & 
must reject the motion.—THE CARLYLE 
(1858), 30 L. T. O. S. 278; 6 W. R. 197. 


Annotation :—Refd. Chapman v. Royal Netherlands Steam 
Navigation Co. (1879), 4 P. D. 157. 


979. Add. Annotation :—Refd. The Baarn, [1933] 
P. 251. 


979a. ——— ——— Consolidated salvage action.]— 
THE CRETEFOREST, No. 856a, ante. 


-}—I had occasion, recently, when 
trying a salvage action in which there had 
been a tender, to express my view that the 
fact that the amount of the tender was made 
known to the ct. before it had determined 
its award hampered the ct. in its judicial 
capacity ; & that it was better, if a tender 
were made, that the amount of the tender 
should not be made known to the ct. until it 
had exercised its judicial discretion in arriving 
at what would be a reasonable sum to award, 
because the question of costs, a serious one, 
depends upon whether the amount of the 
award is or is not in excess of the tender. 
. . . Having expressed my view as to what 
I thought to be advisable, namely, that the 
amount should not be stated in the defence, 
the case of the U. C. has arisen. a salvage 
case, & is now before me on summons; & 
I thought it desirable, in view of what has 
taken place, that my view upon this question 
should be stated publicly, so that it might 
be recorded for the information of all con- 
cerned. I have thought it right, as I have 
suggested a variation of what has apparently 
been the custom & practice of this ct., to 
speak to the President about it, & he agreed 
with my view of the case, that putting the 
amount into the defence in a salvage action 
was embarrassing to the judge. Upon 
inquiry, however, it appears that this is 
such a very old practice, that in the 
President’s view it is not advisable to alter 
it. The result is that I make no alteration 
in the existing practice, & dismiss the appeal 
summons (BARGRAVE DEANE, J.).—-THE 
Upton CASTLE, [1912] W. N. 84. 


1001. Add. Annotation ;—Refd. The Creteforest, 
[1920] P. 111. 








979b. 


1001a. ——— Tender of lump sum—Consolidated 
salvage action.|—THe CRETEPOREST, No. 
sabia ante, 


(3) the circumstances were not quite 
| sufficient to g Pagel pitt. of costs before 
ety es v. THE GRIFF, 

6.—CAN. 


The amend- 
tender.—-Tu 
{1925} 2 W. W. 


PART IIl. SECT. . SUB-SECT. 1. 
sb. Plaintiff resident out ofjurisdiction 
— Foreign ship. )}— Where pltf.isresident 

out of the jurisdiction & his ship is a 
foreign one, security for costs may be 

ordered, even at an advanced stage o 
the action & though the delaying fa 


accepted on 


1028. Add. Annotations :—Apld. Re Bjornstad & 
Ouse Shipping Co., [1924] 2 K. B. 673. 
Refd. The Tervaete (1922), 128 I. T. 176; 
Duff Development Co. v. Kelantan Govern- 
haa [1923] 1 Ch. 385; Duff Development 
oof .- Kelantan Government, [1924] A. C. 


1027a. -]—Pltfs.’ & defts.’ vessels 
came into collision & both received damage. 
Pltfs. brought an action in rem against 
defts., “‘the owners of the steamship N.”’ 
Defts. counterclaimed, & applied to pltfs. for 
security to answer the counterclaim. Security 
was given, but on plitfs. making a similar 
application defts. refused to give security 
on the ground that the N. was owned by the 
French Govt., & was not subject to arrest :— 
Held: the ct. had no power to order security 
to be given or, in default thereof, to stay 
defts.’ counterclaim.—-THE NEPTUNE, [1919] 
P.17; 88L. J. P. 04. 


Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 218. 


1046. Add. Annotation :—Refd. The Shropshire 
(1922), 127 L. T.. 487. 


1047a. For disposing fairly of cause—For 
saving costs.|—The owners of the steamship 
N., one of two ships found jointly to blame 
in a collision action, limited their liability & 
paid the amount into ct. Claims against the 
fund were in due course filed by the owners 
of the N. & the owners of the other ship, the 
S., & also by the owners of cargo on the S. 
The same solrs. presented the claims on 
behalf of the owners of both ships The 
owners of cargo on the S., who were not 
parties to the collision action, then seugiit 











1032. 





leave to administer four interrogatories to | 


the owners of the S. Nos. 1 & 2 asked 
whether there had been, as between the 
owners of the two ships, a mutual abandon- 
ment of claim or a settlement on other 
terms. No. 8 inquired whether there had 
been any assignment of the claim of the 
owners, master, & crew of the S.; & No. 4 
asked by whom the particular solrs. were 
instructed to present the claim of the owners 
of the S.. The registrar allowed Nos. 1 & 2, 
but disallowed Nos. 3 & 4. On «rpeal by 
both sides :—Held: the first three interro- 
gatories were necessary either for disposing 
fairly of the cause or matter or for saving 
costs, within R.S. C., Ord. 31, r. 2, & must be 
allowed. No. 4 was not pressed.—THE 
NEDENES (1924), 41 T. L. R. 243. 


1062a. Confidential report by master.|]— 
Defts., the Port of London Authority, 
arranged with their underwriters that, in all 
cases of claims for collision in which their 
vessels were concerned, the management of 
the claim should be e put i in the hands of cer- 





pppiy therefor is unaccounted for, 
{n the absence a aoe prejudice to the 
other elde c art oned by such delay.— 
WRAN THE STEEL SCIENTIST, 
fo24] 2 D. L. "R.49: ; Pree Exch. C. 7 
136; 2 W. W. R. 493; 84 B.C. 
114.—CAN. 


as a matter of convenience, in place of 
the delivery of interrogatories, especi- 
ally where the opposite party is In 
ignorance of the facts, such examina- 
tion cannot be read as evidence at the 
triail.—POINT ANNE baer v. oS. 
M. F. WHALEN (1921). 


Vol. L—Admiralty. . Cases 1023—1112a. 


tain solrs. Defts. directed that a report on a 
printed form headed ‘‘ Confidential report for 
the information of the Authority’s solr.” 
should be made by the master of the vessel. 
The report was subsequently passed through 
various departments in defts.’ offices until it 
reached the solr.’s hands. It was then dealt 
with by the solr. in the course of his profes- 
sional conduct. A report was made in these 
circumstances by the master of a _ vessel 
belonging to defts. in respect of a collision 
with pltfs.’ vessel. Pltfs. claimed to have 
this report produced to them :—Held: the 
report having been obtained for the aolr., in 

the sense of being procured as matcrials coon 
which professional advice should be taken 
in proceedings pending or threatened or 


anticipated, it was privileged from roduction. 
—Tukt Hopper No. 13, [1925] P. 52; 64 
LJ. P.45; 132 L. T. 736 ; 41 'T. L. BR. 189 ; 


16 Asp. M. LO. 473, D. 0. 

Annotations :-—Distd. The City of Baroda (1926), 134 L. T. 
576. Refd. AUEG vy. London & North Eastern Ry. Co., 
(1930) 1 K. §27. 

1062b. one reports.|—Pltfs. claimed for 

short delivery of certain parcels of bristles, 
in respect of which they were holders of bills 
of lading, loaded at Shanghai upon defts.’ 
steamship. Defts. dcnied liability alleging 
that the loss was du: to pilferage by an 
organised band of thieves. Defts. had called 
for reports from the first, second, third, & 
fourth officers of the steamcr, in order to 
investigate the question of the management 
of the vessel & the conduct of vheir officers 
in the prevention of theft, which reports 
were in due course obtained through defts.’ 
agents in China. Defts. claimed that these 
reports were privileged fromm discovery :— 
Held: (1) the reports were not privileged. 
(2) Observations upon the form & contents 
of an affidavit claiming privilege from dis- 
covery for deponent’s documents.—THE OITY 
oF BARODA (1926), 134 LL. TI. 576; 70 Sol. Jo. 
1044; 17 Asp. M. L. C. 27. 

Annotution: Ret. Ankin v, London & North Eastern ly. 
Co., (19380) 1 K. B. 527. 

1075. For ‘“ For full anns., see Practice & 

PROCEDURE,” read ‘ Add. Annotation :— 
As to (1) Refd. Dawson v. Shepherd (1880), 
42 L. I. 611.” 


1078a. Taking evidence on commission-—Dis- 
couraged.]|—-T'HE AUGUSTA (1909), 26 T. L. R. 
98. 

1107a. -J]—Where suits of rival 
salvors come on for hearing at the same time 
the right to begin must depend upon the 
circumstances of each case.—THE WILLEM 
III. (1871), L. R. 38 A. & BB. 487; 25 1. T. 
386; 1 Asp. M. L. C. N.S. 129. 


1112a. Right of reply.)—Alowed in all cases.—Turk 
RIJUVKAN (1866), 14 W. R. 973. 





ana ome 
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se. Log books—Independent log kept 
by mate.}—Held: not admisesble.— 
Rv. THE AINOKO (1894), 4 Exch. C. 1. 
195.—CAN. 

af. Manuscript notes made by master. J 


Db. L. R. 


627: 20 Exch. C. R. 483. 68 CAN. —In the circumstauces rejected as 
PART III. SECT. 10, SUB-SECT. 1.— evidence aa part of the ship’s log. 
A. (a). PART Ill. SECT. 11, SUB-SECT. 1. Paretes : ge v. THE 
so. Ezaminationfor discovery—In lieu sd. Proof of claim—Right to proceed ex petits ; 
of interrogatortes—When ordered—U se ec aa fe for sale of res. es v. Ae GaN C.R. 70; 48 D. me i 
of.}-~While an examination for dis- | THe AMY TURNER, [1922] V. L. R. 


covery may be ordered by the judge | 740.—AUS. 


sk. Salvage action-~ Atlendance of 
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Cases 1114a—1185a. 
11142. 





Damage due to collision.] — In an 
action of damage by collision the onus of 
proving that damage directly flows from 
deft.’s negligence causing the collision is on 
pltf.; & the dicta in The Mellona (1847), 3 
Wm. Rob. 7, 18; The Pensher (1857), Sw. 
211, & similar cases, to the effect that where 
damage follows a collision the presumption 
is that the damage is the result of the col- 
lision, unless deft. proves the contrary, must 
not be taken as laying down a principle, but 
as having reference only to the particular 
circumstances of those cases, where the 
damage, stranding, so obviously followed on 
the collision that it primd facie was to be 
regarded as a consequence of the negligence 
causing the collision.—THE PALUDINA, [1925] 
P.40; 132 L. T. 724; 16 Asp. M L. C. 453, 
C. A.; affd. sub nom. 8S.S. SINGLETON 
ABBEY v. S.S. PALUDINA, [1927] A. C. 16; 
17 Asp. M. L. 0. 117, H. L. 

:—Refd. Canadian Pacific Ry. ». Kelvin Shipping 


ENGLISH AND EMPIRE Diarst SUPPLEMENT. 


a mode of procedure useful to the shipping 
world, & one for which the ct. would en- 
deavour to give proper facilities, the power 
of the ct. being, of course, discretionary.— 
THE RIVER FISHER (1923), 39 T. L. R. 233. 


1152c. Lighthouse log — Admissible — Although 


facts admitted. 
English Channel, unable to steam or to steer 
& in danger of becoming even more helpless. 
The Finland brought her into safety after 
twenty-two hours hard work. The facts 
were admitted upon the pleadings & pltfs. 
sought to put in defts.’ log in support of the 
inferences which they desired to draw 
as to the nature of the services. On the 
other side it was desirable to check these 
inferences by the entries in the logs of the 
Lizard & Land’s End lighthouses :—Held : 
although the facts were admitted there was 
no objection to the admission of the logs for 
this purpose.—FINLAND S.S. OWNERS v. 
CoRNISH ROosE S.S. OWNERS, THE CORNISH 





Annotations 
Co. (1927), 138 L. T. 369; Tho Kite, [1933] P. 154; The 


Stranna, (1937) P. 130. 


1180. Add. Annotation :—Apld. The Saint Angus 


(1038), 54'T. L. RR. 947. 


Rose, [1936] P. 174; [1936] 2 All E. R. 805; 
105 L. J.P. 114; 52'T. L. R. 648. 


14524. Report of pilot.] — The LHsbjerg was 


master & crew.J—It is propor to have 
the master & crew before the ct. in an 
action for salvage.—JOHNSON & Mac- 


PART III, SECT. 14, SUB-SECT. 3.— 
B. (a). damages suffered b 


returned to the 
Dept. of Marine at Viotoria, allowed in 
evidence as ‘‘ an official book kept undor 
competent authority ’’ to show the | comman 

conditions of Bea weather in the | follow the course, speed or evolutions 
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1152a. Log of defendants’ vessel— Right of plaintiffs 


to put in—-After admission of facts by de- 
fendants.|—Defts. to an action of salvage by 
their defence admitted that all pltfs. had 
rendered salvage services & that the allega- 
tions of the facts of such s.rvices set out in 
the respective statements of claim were in 
substance correct, but they denied that the 
various inferences sought to be drawn from 
those facts were accurate or well founded, 
& that their vessel was ever in any real 
danger. They also pleaded certain soundings 
which differed from those pleaded by certain 
of pltfs. Plitfs. by their reply joined issue 
upon the defence save in so far as the same 
consisted of admissions :—Held: pltfs. were 
entitled to put in the logs of defts.’ vessel with 
a view to proving that the ship was in real 
danger, & also a graphic representation of the 
soundings based on sketches in defts.’ log, 
but not to call evidence as to the facts, e.g. 
the displacement of certain tugs.—THE 
WooparRA (1921), 38 T. L. R. 160; 66 Sol. 
Jo. 188. 


Annotation :—Consd. inland S.S. Owners v. Cornish Rose 
Owners, The Cornish Rose, [1936] 2 All K. R. 805. 


1152b. Oral evidence dispensed with—. Salvage— 


Amount in dispute small—Discretion of 
court.|—In a case where salvage services 
had been requisitioned & the amount in 
dispute was small, by agreement the case was 
tried on the pleadings & statements of the 
witnesses, no oral evidence being called & the 
attendance of the Elder Brethren being dis- 
pensed with :—Held: the course taken was 


1185a. 


leaving & the Prinses Juliana was arriving 
at Harwich Harbour, both vessels being in 
charge of a pilot, when a collision occurred. 
The pilot of the Prinses Juliana was not 
called as a witness, although he had been 
subpcenaed by the orvners of the Hsbjergq. 
The owners of the Hsbjerg, sought to put in 
the report of that pilot made to Trinity 
House after the accident :—Held: such 
report was inadmissible.—-THE PRINSES 
JULIANA, ESBJERG OWNERS v. PRINSES 
JULIANA OWNERS, [1936] P. 189; [1936] 
1 All EK. R. 685; 105 L. J. P. 58; 155 L. T. 
261; 52 T. L. R. 296; 18 Asp. M. L. O. 614. 


1167. Before this case insert ‘‘ See, furiher, Evt- 


DENCE, Vol. XXIL., p. 94.” 


Photographs — Calculation as_ to 
locality of collision—Absence of expert 
evidence.]—In an action arising out of a 
collision in Sydney harbour between the ships 
C. & St. A., there were in evidence three 
photographs, taken from a third moving ship, 
showing the colliding ships just before, during, 
& efter the collision, with the frontage of the 
harbour as background. The point in the 
harbour at which collision occurred was 
material. The trial judge, basing his judg- 
ment solely upon the other evidence in the 
case, held that the St. A. was to blame. 
The appellate ct. gave the owners of that 
ship leave to adduce upon an appeal by them 
the evidence of three land surveyors based 
upon the photographs. They used the 
alignment of pairs of objects which they 
identified in the backgrounds to fix the 


« 





locality.—SmirH v. THE RacE RocK ; in the manceuvres of a vessel; & 
(1932), 45 B. C. Rt. 522.—CAN. 


pie 8 witnesses being some on the 
om & some on land overlooking the 


KAY v. 8.8. CHARLES 8. eal (1918), | PART Ill. SECT. 14, SUB-SECT. 3.— | locus of the accident were in a bettor 
18 Esch C. R. 168.-—CAN B. (e). position to follow the course of the 
sm. Evidence of sons on boom— | Vessel than were those on board the 

Collision.}—Action by. itf. to recover | SAme.—-VANOCOUVER ORIENT EXPORT 


by reason of 


v. THE ANGLO-PERUVIAN, 
AN. 


Co., LTD. 
sl. Journal of lighthouse keeper— | deft.’s ship coming into collision with [1931] Ex. C. R. 127.—C 


Evidence as to sbedither. ]}—The ding or | one of its booms of logaj:—Hed: it 

joune of a lighthouse keeper, duly | is next to impossible for one on a | —Greater weight than evidence of oul- 

nt of the National | moving vessel, unless he is in a position | siders.)—ODFJELL A/S v. 8.S. VEstvio 

to see her from stem to stern & at the | & SocIETA ANONIMA PER v) ouarete 
a complete & | EF IL COMMERCIO MARITIMO 8.8 

ding view of the shore, to at 2s Sheva Tea R. 207 ; 1931] 


same time maintain 


sn. Evidence of navigators—Collision 


position of the camera when each photograph 
was taken, & then by reference to the back- 
ground localised the collision. These results 
were shown by adiagram. The appellate ct., 

accepting the result so arrived at, reversed 
the decision of the trial judge, stating, how- 
ever, that apart from the new evidence they 
agreed with it :—Held: the skill or science 
needed to produce an accurate result by the 
process adopted was not that of a land 
surveyor, & in the absence of expert evidence 
the reversal of the decision of the trial judge 
was not warranted.—UNITED STATES SHIP- 
PING BOARD v. THE St. ALBANS, [1931] A. C. 
632; 100 L. J. P. C. 73; 144 L. T. 601; 
47 T. L. R. 245 5-18 Asp. M. L. C. 196, P. C. 


1187. For ‘‘ For full anns., see PLEADING,’ read 
‘* For full anns., see EVIDENCE.”’ 

1196. Add. Annotation: — Refd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 

1198a. ——— Between assessors advising lower 
court & appellate court—Duty of appellate 
court.}|—In a case in which there has been a 
difference of opin:on between the nautical 





assessors advising the respective cts., the Ct.’ 


of Appeal is not bound to pay more attention 
to the opinion of its own assessors than to 
that of those who advised the ct. below. 
The assessors occupy much the same position 
as do skilled witnesses, & if they differ the ct. 
sa make its own choice. In every case the 

onsibility is with the ct., which has to 

e up its mind alike on questions of 
nantical skill & on the value of the advice 
given upon them.—AUSTRALIA (OWNERS) v. 
NAUTILUS (OWNERS),, THE AUSTRALIA. [19721 
A. C. 145; 95 L. J. P. 145; 1385 L. T. 576; 
42 T. L. R. 614; 82 Com. Cas. 82; 17 Asp. 
M. L. C. 86, HW. Li. 

Annotations :—Folld. Tho ‘Tovarisch, [1930] P. 1; The 
Otranto, [1930] P. 110. Refd. Hall’ v. British Oil & Cake 
Mills (1930), 23 B. W. C. C. 529. 

1198b. ———_ -— AMRTEMISIA 

(OWNERS) v. DOUGLAS (OWNERS) (1925), 
[1927] A. C. 164, H. L. 

Annotation :-—Consd. eons (Owners) v. Nautilus (Cargo 
Owners), [1927] A. O. 145. 

1198¢. ——- ——— ———- ——-.]—_We are the Judges, 

& we are to regard the gentlemen who assist 
us, & the gentlemen who assisted the judge 
below, as witnesses, & we are to form our 
opinion, as judges, on the combined evidence 
of the four witnesses, & not take the view 
that because the two witnesses whom we sec 
contradict the two witnesses whom we have 








PART II. SECT. 14, SUB-SECT. 4.—A. 

1196 iii. ——.}-—-Two gt 
collided on a very bad night. The 
collision was caused by the M., which 
was light, sped tues Wa er anchors, & 
coming down on e R., whch was 
holding to her moorings. hen the 
M. was dragging her anchors she had 
steam up but did not use it, by which 
failure she omitted to take a reason- 
able measure which might have drag, 
avoided the accident. In an action 
for damages by the FR. against the M. 
there was uncontradicted evidence to 
the effect that the steam had not been 





difficult for those o 
—IHTeld : 


Co., 


expressed by the nautical arsesxor to 
the effect that it would not have been 
the M. to know 
that they were drag 
it was for the Lord Ordinary 
& not for the nautical assessor to 
pronounce upon ae Ay eer de hare vi 
of that evidence, & rd 
or not the master of the ought to 
have known when his anchor began to 
&, on the ground that the 
evidence did not establish the fault, 
—CAMBO SHIPPING 
LTD. (ROsSSETT1 (OWNERS)) vv. 


the M. assoilzied. 


DAMPSKIBSSELSKABET MaGnoun, [1920] 


Vol. I.—Admiralty. Cases 1185a—1287s. 


not seen; we should follow the witnesses 
whom we see rather than the witnesses whom 
we d6 not see uN, L.J.).—THE 
TovariscH, [1930] P. 1; 99 L. J. P. 28; 
142°. TP: 372 ; 46 T. L. R. 125; 18 Asp. 
M. L. C. 58, C. A.; affd. on other grounds, 
[1931] A. ©. 121, H. L. 


1198d. -}--My duty is to 
exercise my own judgment, paying due regard 
to the advice given by the Elder Brethren in 
the ct. below as well as to that given to us by 
our assessors (LAWRENCE, L.J.).—THE 
OTRANTO, [1930] P. 110; 99 L. J. P. 82; 
142 L. T. 544, C. A. 3 revsd. on other grounds, 
[1931] A. C. 194, H. L. 

1199. Add. Annotation : — Consd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 

1200a. Presence of — Dispensed with — Salvage 
action — Amount in dispute small.] — THE 
RIVER FisuerR, No. 1152b, ante. 





1201. Add. Annotation : — Refd. Australia 
(Owners) v. Nautilus (Qwners), [1927] A. C. 
145. 


1204. Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 95 
L. J. P. 145. 


1206. Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 


1223a. —— Admission of lability & agree- 
- ment to refer.]—THE Baann, No. 1408a, post. 


1224. Add. Annotation :—As to (2) Refd. The 
Disperser, [1920] P. 228. 

1237a. Action against two separate parties— 
One party only held to blame—Costs of 
plaintiff.|-(1) A pltf. who, being in reason- 
able doubt as to which of two parties has been 
negligent, sues both parties & fails against 
one, is entitled to add the costs which he has 
to pay to the successful deft. to his costs 
against the unsuccessful deft., notwithstand- 
ing that the unsuccessful deft. has not put 
the blame upon the other. But if he brings 
separate actions, unless he acts reasonably 
in so doing, he will not be allowed the costs 
of two actions. (2) Similarly, if one of defts. 
sets up a counterclaim against pltf. & the 
other deft. & fails against pltf., he is entitled 
to recover from deft. against whom he 
succeeds the costs which he has to pay pltf.— 
THe SveIN JARL (1923), 129 L. T. 255; 16 
Asp. M. L. C. 159. 

Annotation :—Distd. The W. H. Randall, 11928} P. 41. 








nautical assessor to advise upon any 
matters requiring nautical or other 
professional knowledge, such expert 
evidence was inadmissible. ci 
v. 3.S. Azreo (1920), 20 Exch. C. R. 
39.—CAN. 


1201 iv. --—-.}+-In Admlty. cases 
where the ct. has the assistance of 
nautical assessore, evidence involving 
questions of nautical] skill & experience 

not admissible.—PaciFic STEAM 
NAVIGATION Co. (BoaoTa (OWNERS)) 0. 
ANGLO NEWFOUNDLAND DI VELOPMENT 
re LTD. (ALCONDA (OWNERS)). [1923] 

Cc. 626; 60 8c. L. R. 333.—SCOT, 


ng their anchors: 


whether 


used because those in charge of the M. 3-C. 26; 57 Sc. L. RR. 59. ~-SCOT. 
did not & could not know owing to sl. Duty of judge to keep nole of 
the darkness & the weather that they 1201 iii. ——-.]—Held: evidence of uesiions submiited to & answers given 


were dragging their anchors. The 
Lord Ordinary, without expressing any 
Opinion as to whether he credited that 
evidence or not, accepted an opinion 


experiments with water in a lock 
without any steamer being fn it war 
of the nature of expert evidence, & 
as the ct. had the 


nautical assessor-— Nautical aencesore 
(Scotland) Act, 1894 (c. 40), 8. 8.}-—8. 
ROWAN »v. 8.8. CLAN MaLcoLM, 1923} 


assistance of a 8.C.317.—SCOT. 
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Cases 1237b—1309. 


1237b. ——— —— ——— ———.]—-THE THAmMeEs III. 
& THe K. B.S. (1928), 166 L. T. Jo. 62. 


1258. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), {1922} P. 213. 


1261. Add. Annotation :—Refd. Re Letters Patent 
No. 189,207, Re Carbonit Akt., [1924] 2 Ch. 
53. 

1262. For ‘‘ see S. C. No. 1266, post,’? read ‘‘ see 
S.C. No. 181, ante.’’ 


1267a. Unnecessary intervention in mortgagees’ 
action—Lfiability for costs.]/—THE ATHENIC 
(1931), 48 T. L. R. 158 


1277. Add. Citation :—sub nom. THE COMMODORE, 
1 Bec. & Ad. 176, n. 

1280a. ——- ——-.]—THE INNISFAIL, THE SECRET 
(1876), 85 L. T. 819; 83 Asp. M. L. C. 337. 


peer Annotation :—Refd. The Modica, [1926] 

. 72. 

1284. Add. Annotation :—Consd. The 
[1926] P. 72. 

1284a. ——- ——- ——- ——-.] — Although it has 
been the practice since the above Act to 
make no order as to costs in collision cases 
in which both vessels have been held to 
blame in unequal degrees, the ct. must be 
guided by the circumstances in each case. In 
a proper case it will feel itself at liberty to 
give to the party which is held to blarne in 
the smaller degree such a proportion of that 
party’s costs as on the articular facts 
appears just.—-THE Mopica, [1026] P. 72; 


Modica, 


05 L. J. P. 100; 135 L. T. 61; 17 Asp. 
M.1L. C. 30. 

Annotation :--Refd. Tho Young Sid, [1929] P. 109. 

1284b, —— ——- ———- ——-.]--Where defts. were 


three-fourths to blame & pltfs. one-fourth to 
blame, the ct. ordered defts. to pay one-half 
of pltfs.’ costs—THE ROBERT KOEPPEN, 
[1926] P. 81, n. 

Annotation :—Refd. The Modica, [1926] P. 72. 


ae 6 Ga, Annotation :—Refd. The Modica, [1926] 
Rael 


1286a. Neither to blame—Delay in commencing 
proceedings—-Costs of claim to defendants— 


ENGLISH AND EmprrE Digest SuPPLEMENT. 


accordance with Admity. directions, came 
into collision & both received damage. The 
ct. held that there was no negligence on the 
part of either vessel, & gave judgment for 
defts. on the claim & for pltfs. on the counter- 
claim. On the question of costs :—Held: as 
nearly eighteen ‘uenthe had elapsed before 
pltfs. commenced proceedings, during which 
time defts. had taken no steps to recover 
their damages from pltfs., it appeared that 
there would have been no litigation if pltfs. 
had not issued their writ, &, therefore, there 
must be judgment for defts. on the claim with 
costs, & for pltfs. with costs on the counter- 
claim, & not, as contended by pltfs., no 
costs on either side.—-THE CARDIFF HALL, 
[1918] P. 56; 87 L. J. P. 118; 119 L. T. 
156; 14 Asp. M. L. C. 328. 


-|—THE HopPER No. 21, [1903] 





W.N. 114. 


1298a. ——- -—— Unsuccessful counterclaim.]— 


THE SVEHIN JARL, No. 1237a, ante. 


1298b. Costs of separate issues.]—In an action 


for damage by collision, in which defts. filed 
a defence & counterclaim, the question of 
negligence was first tried, & was decided 
against defts. Subsequently the question 
whether pltfs. had suffered any damage by 
reason of the collision was deterinined in 
favour of defts., for whom judgment was 
entered on the claim, judgment beirg entered 
for pltfs. on the counterclaim :—Held : 
although defts. were entitled to the general 
costs of the action, pltfs. must have the costs 
relating to the question of negligence, & the 
costs, if any, occasioned by the unsuccessful 
counterclaim.—THE ADAMS (1919), 88 L. J.P. 
129. 


1299. Add. Annotution :—Refd. The Modica, [1926] 
P, 72. 


1300a. S. P. THe Bieanor & Nancy (1837), 5 


L. T. 241. 


1304a. S.P. THE ARGO v. THE EMMA HEyYn (1856), 


5 L. T. 122 


. Costs of counterclaim to plaintiffs.|—Pltfs. 
& defts.’ pene ities without lights in 


PART III. SECT. 16, SUB-SECT. 1. 


1239 ii, —— .J—A master 
suing for wages & disbursements is 
bound to furnish accounts before 
bringing his action, otherwise he will 
not be entitled to nis. costs.-—~ BURKE v. 
THE AMLA ee é on: L. RR. 873; 
Ex. C, R. 194.—CA 


PART III. SECT. 18; SUB-SECT. 3.—A. 


hi. FIC 
Coast 8.8. Co, v. THE B.R. (1914), 17 
D. LL. R. 757; 15 Exch. C. R. 389; 6 
W.W.R.711.-—CAN. 


sm. Hirpenses ee bail bond—Not re- 
coverable us costs.}-— The expense of 
procuring a bail bond tnucurred by an 
arrestee in order to liberate his ship, 
which had beon arrested as a pre- 
liminary to an unsuccessful action 
nrem, cannot be charged against the 
oppoaite party, such expense not being 
part of the expenses of process.— 
KLLERMANS WILSON LINE, LTD. v. 
NORTHERN LIGHUTMOUSES — COMRS. 
(1920), 58 Se. L. R. 39.—SCOT. 


sn. Awarded to  salvora.J——- Where 
ralvors of a ship arrested her as an initi- 
utory atop in an action in rem to recover 
the ere due, they were allowed to 
recover the oxpenses of arresting the 
ship from her ow ers.—HatTToNn v. 














AKT. DURBAN HANSEN, oe 8. C. 
154; 56 Sc. L. R. 100.—-SCO 

so. Fees of appraiser ae er, mar- 
shal’s subsiitute—Special arrangement.] 
—THE PASOHENA ¥. THE GRi¥FF (1925), 
36 B. C. R. 30.—CAN. 


sb. Possession fees—AMarshal in 
thal under several warrants. }— 

here a marshal is in possession of 
a ship simultaneously under warrants 
issued in different actions, more tban 
one set of possession fees Pills not. be 
allowed.—SIMBAacK  v. HE SaaGa, 
CARLSSON v. THE aaa 1809) BB. C. R. 
522. —CAN. 


PART III. SECT. 16, SUB-SECT. 4.—A. 


1279 i. Inevitable accident—Coats fol- 
low event.}—The rule as to costs is the 
aame in the Exchequer Ct. of Canada in 
Admlty. as it is in the Admlty. Div. 
of the High Ct. in England, costa 
follow the event, even in cases of 
inevitable accident, where no specia) 
circumstances require a departure from 
such rule.—THE JESSIE Mac o. TRE 
ae LIon, ([1919] 2 W. W. R. 411.--- 


1283 tii, ——  -———.}—-Where_ two 
vessels came into oollision & botb 
vessels were held to blame, no costs 
were granted to either party.—R. r. 
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1309. Add. Annotation :—Refd. The Modica, [1926] 
ae 








THE ARGYLLISHIRE, [1922] St. R. Qd. 
186.—AUS. 

1288 iv. .)—Where the ct. 
found that both parties were to 
blame :—IJield: each delinquent should 
bear his own costs.——B. NAVIGA- 
TION Co. v. THR KILTuUISO, BARNET 
LIGHTERAGE Co. to. TRE KEKILTUIaH 
ea 67 D. L. R. 525: [1922] 2 

. R. 959.—CAN. 








PART III. SECT. Ne a aaa 5.-—- 


1822 i. ee cosis — Hxrcessive 
claim. }—In a suit claiming remunera- 
tion for salvage services rendered, the 
oa was excessive & the case was such 

warrant a small award only. 

The ct. made an award of £25 
favour of pltfs., & ordered defta. to 
pay the costs of the suit. On a 
eubeeuueae & plication for directions, 

he ct. retusa: to exercise its discretion 
fe to make a special order for costs.— 
STUART v. COLUMBIA RIVER (1921), 
21 Ss. R. N. Ss, W. 674.—AUS. 


1328 iii. .}—Salvors§ ar- 
restod a ship against which they were 
claiming salvage amounting to £47,500, 
& they refused to release the ship 
except upon ob security to the 
extent of £37,600. The arresters 








1877. Add. 


1403a. Agreement for reference to Registrar— 


1351a. ——— Judgment for less than amount of 


offer refused by salvors.|—Tae HeEpwia 
(1853), 1 Ecc. & Ad. 19; 164 FE. R. 11: 
sub nom. Tok Hazpwia, 17 Jur. 977. 
Annotations :—Refd. The Minerva 
(1933), 49 T. L. R. 563; The Champion, 
[1934] P. 1; The Beldis, [1936] P. 51. 


1402a. Failure to file vouchers—Damage action by 


Soviet Government.}—The Russian Govt., 
pltfs. in an action for damage by collision, 
were ordered by the ct. to file vouchers in 
support of their claim within a spccified 
time, ‘‘ otherwise, they be precluded from 
giving evidence in support thereof.’’ There- 
upon, pitfs. filed a bundle of documents, 
which referred only to a few of the items of 
their claim, & at. the reference the registrar 
ruled that only those items which were sup- 
ported by vouchers should be allowed to be 
the subject of proof in the claim, & that 
no evidence should be allowed to be given 
in support of the other items. On an appeal 
from this decision :—Held: the ct. had to 
bear in mind that the Russian nation had 
elected to carry on their businessi n a method 
entirely different. from that in which business 
was conducted by the rest of the civilised 
world, with the result that when they came 
into that ct. they were handicapped to an 
unusual degree in supporting their claim; 
&, therefore, although the documents which, 
in the present case, they had produced in 
the way of vouchers fell immensely short of 
being a fair & full notice to the defts. of the 
case which pltfs. sought to make, in the cir- 
cumstances justice would be done be allow- 
ing pltfs. to give evidence in support of all 
items of which, in the judgment of ti 
registrar, they gave fair & full particulars to 
defts. as to the nature of their claim.—THr 
MARTE (1933), 149 L. T. 383; 49 T. L. R. 
363; 18 Asp. M. L. C. 402. 


Effect of subsequent payment out of Jjuris- 
diction—In foreign currency.|—--In proceed- 
ings for collision damage instituted by the 
owners of a Chilean steamship against the 
owners of a Dutch steamship the latter, 
through their solrs., undertook to appear, & 
in due course gave bail in an agreed suin. 
Later defts. made a formal admission of 
liability, & that admission, signed by the 
respective solrs. for the parties, was filed in 
the Admiralty Registry, together with a con- 
sent to a reference to assess pltfs.’ claim. 
Pitfs., in compliance with an order to that 
effect, duly filed their claim & vouchers, but 
before a date had been fixed for the reference 
defts. obtained in the Chilean cts. an order 
permitting them to make payment by de- 
positing in a named Chilean bank a sum in 
pesos considerably in excess of pltfs.’ claim 
quantified in pesos. This payment was re- 
fused by pltfs., the Chilean currency having 
fallen heavily & the export of pesos being 
prohibited by Chilean law. On a motion by 
defts. for an order dismissing the action on 
the ground that they had satisfied the claim ° 
by payment :—Held: there was no final | 


1403b. ———- —-— 


a ee ss Pin tee 
ne 


ultimately obtained decree for £4,800 


an anivage, with modified expenses 
against defenders, but they were found 
Hable in the expense curred by 
defenders in obtaining security in 
excess of 28,000 :—Held: the arresters 


were rightiy found Hable for the 
expense of obtaining security in excesr 
of £8,000.—Sr. CLair v. AUDNEY. 


[1922] 8, C. 85.—SCOT. 


sf. Coats ofarrest.]—-Where salvors of 
a ship arrested her as an initiatory step 
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decision by the Chilean cts. that the pay- 
ment in depreciated pesos was sufficient while 
proceedings were pending in England, & 
therefore the motion failed.—THE BAARN, 
[1933] P. 251; 102 0.J/.P.120; 1501L.'T. 50; 
49 T. L. R. 5543; 18 Asp. M. LC. 434, CL A. 
.J—A Chilean vessel owned 
by pltfs. received damage through being run 
into by a Dutch vessel owned by defts. The 
Dutch vessel was arrested in England, & her 
owners put in bail, admitted liability, & con- 
sented to a reference to assess the damages. 
The admission & consent were filed in the 
registry & became an Order of Ct. The 
Chilean vessel was repaired in Chile, & pltfs. 
filed their claim & vouchers comprising (inter 
alia) some 70,000 Chilean pesos in respect, 
of repairs & detention, quantified into sterling 
for the purposes of the claim at a little over 
£1,500. Defts. alleged that under Chilean 
law a debtor could rake a valid payment, 
even against the will of the creditor, by 
depositing the amount) owed in a Chilean 
bank in the name of the ereditor, &, the 
exchange value of the peso having fallen, 
defts. deposited in a bank in Chile 80,000 
pesos in pltfs.’ name, an amount which 
defts. alleged was sufficient to cover the whole 
claim with interest. 

LANGTON, J., held that the deposit, so far 
as it related to the cJaim in respect of repairs 
& detention, was a good discharge, & that the 
reference in respect of thesc items must be 
stayed. On appeal, Scrurron & ROMER, 
L.JJ., held that the deposit was not a good 
payment in satisfaction of the damages & 
that the reference must proceed ; but Grier, 
l.J., said that in his opinion the registrar 
should treat the ea as a payment on 
account of the sums expended & lost in pesos. 
The damages in question were agreed at 
£1,581, & it was further agreed at the 
reference (a) that the deposit, on the rate of 
exchange applicable at the time the pesos 
were expended & lost, was equivalent to 
£1,409 3s. l1d., but (6) that owing to the 
action of the Chilean Hkxchange Control Com- 
mission it was impossible to purchase sterling, 
& (c) that defts. could at any time obtain 
possession of the pesos from the bank in 
Chile & that pltfs. did not claim them. The 
registrar held that a foreign deft. sued for 
damages in this country could not satisfy 
the claim by offering to pay in foreign cur- 
rency; that the deposit did not affect the 
proceedings instituted here; & that pltifs. 
were entitled to £1,581 & interest. Defts. 
moved in objection to the report. 

BATESON, J., confirmed the report, not only 
for the reasons given by the registrar, but 
also because, on the view he took of the 
judgments of Scrutron & Komen, L.JJ., 
the question whether the deposit could be 
taken into account had already been decided. 
Defts. appealed :—Held: the appeal failed ; 
(per Cur.) on the ground that on the previous 
judgments of the majority of the Ct. of Appeal 
defts. were precluded from raising the question 
that the deposit was to be treated as a sum 





in an action in rem to recover the 
ealvage due, they were allowed to 
recover tbe expenses of arresting the 
ship from ber owpners.—HATron ». 
AKT. Dursan HANSEN, 11919) 5. C. 
154; 56 S8c. L. R. 100.—8COT. 








Cases 1408b—1487a. 


paid on account of the damages in this 
country ; (per ScruTron & MAuGHaM, L.JJ.) 
on the additional ground that a deposit 
which could not be converted into sterling 
could not satisfy or reduce damages payable 
in sterling; (per MaucHam, L.J.) on the 
ground that procedure in an ‘action brought 
in this country must be governed by the lex 
fort & that the deposit in pesos was not a 
valid payment according to English law.— 
THk Baarn (No. 2), [1934] p> 171; 103 
L. J. P.149; 152 L. T. 439; 18 Asp. M.L.C. 
506, C. A. 

1405a. —— —— Expert evidence.|—On a 
reference to assess the damage arising out 
of a collision the registrar & merchants are 
not bound to accept the opinions of experts, 
even though they be all one way, but are 
entitled to test those opinions by their own 
experience & bring their own judgment to 
bear upon the evidence.—THE STEADFAST 
(1922), 39 T. L. R. 96. 


1406a. Reasons should be stated.]—(1) In cases 
of collisions in which foreign ships are 
involved, the report of the registrar should 
state the reasons which have actuated the 
tribunal in allowing or disallowing large 
amounts, in order that the foreign interests 
concerned may appreciate what has been done. 
(2) The registrar & merchants are in very 
much the same position as a ‘ury except that 
they give their reasons. Sv far as their 
reasons involve legal considerations they can 
be questioned. So far as they are findings 
of fact it takes a strong case to disturb them, 
but where it is clear that they have made 
mistakes or that the evidence does not 
support their conclusions, the ct. has always 
retained the power to alter their rcport, 
& it is obviously right that the ct. should 
maintain such a control (ScruTTron, L.J.).— 
THE St. CHARLES (1927), 138 L. T. 456; 17 
Asp. M. L. C. 399, C. A. 


1418. Add. Annotation :—Refd. oe Kingsway. 
[1918] P. 344. 


1422a, ——- ———.]—-THE Sr. Gans: No. 1406a, 
ante, 


1428. Add. Citations :—Brown. & Lush. 436; 
341. J. P.M. & A. 113; 12 L. T. 619; 2 
Mar. L. C. 221. 

Add. Annotations :—Consd. The Thuringia 

(1871), 41 L. J. Adm. 20. Refd. The Kings- 

Li [1918] P. 344; Canadian Pacific Ry. v. 
vin Shipping Co. (1927), 188 L. T. 369. 


1433. Add. Annotations :—Refd. The Kingsway, 
(1918] P. 344 ; Re Mersey Docks & Admiralty 
Comrs., [1920] 83 K. B. 223; Admiralty 
Comrs. v. S.S. Valeria, [1922] 2 A. C. 242; 
Admiralty Comrs. v. S.S. Chekiang, [1926] 
A. C. 6837; Admiralty Comrs. v. S.S. Susque- 
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14871. Correction of report—Regis 
trar proceeding on rene didlagler ]— 
CANADIAN VIOCKERS TuR 

Sh deeb ge aoe dor) “ik Exch. CR. 
210; 44 D. —OAN. 


PART III. SECT. 18, SUB-SECT. 2. 

1480 i. Awarded from date of loss., - 
Interest in Admlty. cases wil] be cal- | legal 
culated on the damages allowed from 
the date of the oollision; & on pay- 
ments made in respect of wages, & 
payments made by reason of the ' 1 W. W. 


Nor 


excuse 


collision, from the dates of sali pay- 
ments.—CANADIAN DREDGING CO. v. 
THERN NAVIGATION Co. 
eg Exch: C. R. 163.—CAN. 


a ork done— From date of rendering 
vill Bal the Admity. Ct., in an action 
to reoaver for work done & material 
supplied, the ct. will allow intereat 
from the time of rendering of the bill 
after Com eueus in the absence of 
or 
WINSLOW MARINE Ry. 
BUILDING Co. v. THE PacIFIco, ee) 
2D. L. R.190; (1924) Exch. C. R. 9 
R. 939; 34 


ENGLISH AND Empire Dicest SUPPLEMENT. 


hanna, [1926] A. C. 655; 
[1932] P. 165. 


1489. Citation :—For ‘‘ [1916] A. C. 38,” read 
‘* [1917] A. C. 38.” 


Add. Annotation :—Consd. 
Mendi, [1938] 3 All EK. R. 483. 

1440. Add. Annotation :—Refd. The Baarn (1983), 
150 L. T. 50. 


1447. Add. Annotation :—Apld. The Young Sid, 
[1929] P. 190. 


1452. Add. Annotation :—As to (1) Refd. Mersey 
Docks & Harbour Board v. Hay, [1923] A. C 
345. 


1471. Add. Annotation :—Refd. The Young Sid, 
{1929} P. 190. 


1478. Add. Annotations :—Refd. The Glenfinlas, 
[1918] P. 363, n.; The London Corpn., 
[1935] P. 70. 


1482. Add. Annotations :—Consd. Liesbosch S.S. 
Owners v. Edison S.S. Owners, [1933] A. C. 
449; The Napier Star, [1933] P. 136. Refd. 
The Rosalind (1920), 90 L. J. P. 126. 


1483a. .]—While on hire by the Admlty. a 
steam trawler was sunk through a collision 
with the R. The value of the trawler was 
agreed between the parties, but the Admlty. 
claimed, as bailees in possession, to recover 
as part of their damages interest from the 
date of the loss. The owners of the Rh. 
contended that interest was only payable 
from the date when the Admlty. paid the 
value of the trawler to her owners :—Held: 
under the Admlty. rule a bailee in possession 
was entitled to recover from a wrongdoer 
a complete equivalent of the chattel de- 
teriorated or lost, namely, its value at the 
time of the deterioration or loss, with interest 
from that date ; but, inasmuch as there was 
an agreement between the parties that defts. 
should pay what the Admlty. had to pay to 
the owners of the trawler, interest on that 
payment only ran from the date of payment. 
—THE ROSALIND (1920), 90 L. J. P. 1265; 37 
T. L. R. 116. 


1484. Add. Annolations 
[1938] P. 197. Refd. 
(No. 2), [1NZ2) P. 218. 


1487a. No expenditure or loss incurred.J—On a 
reference to assess damages by collision 
interest is not awarded upon the sums 
allowed in respect of estimated repairs & 
estimated demurrage which will be incurred 
in futuro: %.e., upon items of the claim in 
respect of which no expenditure or loss has 
been incurred at the date of the reference.— 
THE NAPIER STAR, [1933] P. 136; 102 L. J.P. 
57; 149 L. T. 399; 49 T. L. R. 342; 18 
| Asp. ae L. C. 400. 


The West Wales, 


The Aizkarai 





:-— Apld. 
The 


The Theems, 
Joannis Vatis 


aed. sub nom. THE SB Lowine v. 
WINSLOW MARINE RAILWay & SHIP- 


(Ont.), | BUILDING Co., [1925] 2 D. L. R. 162.— 
CAN. 
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st. Sale of ship-—-By_ marshal-—Noi 
lirensed as auctioneer—Right to feea.}— 
The marshal, though not licensed as 
an auctioneer, is entitled to a double 
fee on the gross proceeds in selling a 
veasol at auction by order of ct.— 
BERNANDE? A THE BaMFIELD (1921), 
21l Exch. C. R. 166: 30 B.C. R. 161: 
[1921] 3 W. W. R. 69. —CAN. 


non-payment.— 
& SHIP- 


B. C. R.1; on 
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1489a. —-— ———- Claim by foreign Government.]— 
(1) By Finnish law 2} per cent. of the sale 
price of a Finnish vessel sold out of Finnish 
nationality is taken by the Finnish Govt. :— 
Held: the Finnish Govt. had no claim upon 
the proceeds of sale of a Finnish ship sold by 
the marshal under the powers of the ct. in a 
default action in rem. 

(2) A party moving for payment out in a 
default action in rem must give notice to all 
persons who have intervened or entered 
caveats, & if persons wish to resist an applica- 
tion for payment out they must intervene 
or enter caveats, otherwise they are not 
entitled to be heard.—TuHE Eva, [1921] P. 
454; 91 L. J. P.17; 126 L. T. 228; 37 
T. L. R. 920; 15 Asp. M. L. C. 424. 


1492. Add. Annotations :—Generully, Refd. The 
Stream Fisher, [1927] P. 73; The Beldis, 
[1936] P. 51; The Roberta, [1938] P. 1. 

1492a. ——— After postponement—Decrease in 
value of ship—Liability of intervener causing 
postponement to give further security.] — In 
a mtge action in rem pltfs., mtgees., in Jan. 
1925, recovered j:idgment by default con- 
demning the shi} 45 ordering her sale by the 
marsha). Thereupon certain charterers, to 
whom the mtgors. had chartered the ship for 
a term of years, intervened, claiming a de- 
claration that the charterparty was binding 
on the mtgees.; & by an order of Mar. 3 the 
sale of the ship stood over pending the trial 
of the issue, upon the interveners giving 
security in an amount satisfactory to the 
registrar for loss arising from delay & any 
loss on sale due to a fall in shipping values. 
On July 15 the ct. gave judgment that pitfs. 
were not bound by the charterparty, thet 


they were entitled to the judgment they bad ! 


obtained, & that the costs of & occasioned 
by the intervention should be paid by the 
interveners. On Oct. 14 the ship was sold by 
the marshal for £20,000 less than she had 
been valued at nine months previously. 
Pitfs. took out a summons for further 
security :—Held: although judgment had 
been given against the interveners & they 
were not appealing against that decision, the 
matter was still at large, as they were con- 
testing pltfs.’ claims before the registrar, & 
the interveners could be ordered to give 
further security in respect of possible loss of 
capital & interest & for the marshal’s ex- 
penses; the case must be referred to the 
registrar to find what amount should be 
given & what was the amount of plitfs.’ 
damages under each head.—THE Lorp 
STRATHCONA (No. 2), [1926] P. 18; 95 L..J.P. 
168; 134 L.T. 511; 17 Asp. M. L. C. 24. 


1493, Add. Annotations :—Consd. The: Kronprinz 
Olav, [1921] P. 52. Refd. Mersey Docks & 
Harbour Board v. Hay, [1923] A. C. 345. 


1493a. Unascertained Hability—Right of court 
to delay distribution.}—THE KRONPRINZ 
OLAV, No. 155la, post. 





1496. Add. Annotation:—Consd. The Stream Fisher, | 


[1927] P. 78. 


a on er 
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a. ——— Motion for payment in default action 
——Necessity for notice.)—TuHr Eva, No. 1489a, 
ante. 


b. Damage to ship whilst under arrest— 
Payment of damages into court—Cross-claim 
for damages for breach of charterparty.}— 
A vessel whilst under arrest in a necessaries 
action was damaged by the negligent naviga- 
tion of another vessel belonging to a party 
who had recovered judgment for damages for 
breach of charterparty in an action in the 
county ct. Liability for the damage to the 
extent of £21 12s. was admitted. On a 
motion by pltfs. in the necessaries action for 
payment out of the proceeds, the owners of 
the vessel which had caused the damage 
claimed to deduct £21 12s. by way of set-off 
for such damage from their claim in respect 
of the judgment recovered in the county ct.: 
—Held: claimants could not credit them- 
selves with £21 12s., but must pay that sum 
into the fund in ct.--Ture MaGarI4 A. (1923), 
155 L. T. Jo. 191. 


c. Priorities—-Several collisions.|--Where 
there has been more than one collision with 
the same vessel the maritime licns arising 
thereout, apart from laches, rank pari passu 
& not in the order of the dates of the re- 
spective collisions.—Tie STREAM IIsHER, 
(1927) P. 73; 96. J.P. 29; 136 L. fT. 189; 
17 Asp. M. L. C. 159. 

Maritime liens generally, see Sruprina, 








1499. Add. Annotations :—As tv (2) Consd. The 


Beldis, [1936] P.51. Refd. The Joannis Vatis 
(No. 2), [1922] P. 213; The Point Breeze, 
[1925] PL. 185: The Roberta, (P9388 ] PLT. 


| 1500. Add. Annotations :---As to (2) Consd. The 


1501 


1502 


Beldis, [1936] P.51. Refd. The Joannis Vatis 
(No. 2), [1922] P. 213; The Point) Breeze, 
[1928] P. 185; The Roberta, [1988] BP. 1. 

. Add. Annotation :—-Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 


. Add. Annotation :—Reld. The Joannis Vatis 
(No. 2), [1922] P. 213. 


1504. Add. Annotations :—N.F. The Volant (1842), 


1 Wm. Rob. 383. Consd. The Mary Caroline 
(1848), 6 Notes of Cases, 536. Refd. The 
Mellona (1848), 3 Wm. Rob. 16; The 
Benares (1850), 14 Jur. 581; The Milan 
(1861), 5 L. T. 590. 


1505. Add. Annotation :-—Refd. The Point Breeze, 


[1928] P. 135. 


1507. Add. Annolation :—Refd. The Joannis Vatis 


1508. Add. Annotation : 


1519 





(No. 2), [1922] P. 213. 
Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

a. Expenses of witnesses—Though not called.] 
— Where a charge for the attendance of such 
a witness was allowed, because counsel in 
advising on evidence thought that the witness 
was necessary :—Held: that was a dangerous 
ground on which to proceed, & one upon 
which an allowance or disallowance ought 
not to be founded.—-THE LORD STRATHCONA 
(No. 3), [1926] W. N, 270, C. A. 
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1496 iv. 


Claim by assignee of | couver, who claimed to be the assignee | to be posted in the registry & served 


foreign shipowner.}—After sale of a | Of the reputed owner who lived in | upon the collector of customs & 


ship & payment of all costs & chargex | California :——-Held: 


the 


application the American Consul at Vancouver.-— 


main should be adjourned & published in | THE SprkepDWAyY (1925), 35 B.C. ht. 
poe oe pee chip. weer te apoliestian Victoria & Vancouver by notice & | 319.—CAN. ; 
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1520a. ——— Measure of compensation.}— While 


it has always been the practice, owing to the 
nature of their calling, to allow seafaring 
witnesses to be detained on shore to give 
evidence, & to allow them reasonable com- 
pensation for their detention, it is a question 
for the taxing master whether a party who 
seeks to charge his opponent with the cost 
of detaining an expensive witness has acted 
reasonably in incurring the expense or 
whether he ought not to have examined the 
witness on commission. 

A taxing master should bear in mind that 
a witness duly summoned is bound to attend, 
& the witness is not entitled to receive, as 
the measure of his compensation, the exact 
sum he may prove he has lost by reason of 
the detention. He is, however, entitled to 
some compensation, & not merely to the 
conduct money given him with his subpana ; 
& the wages he is earning may afford an im- 
portant indication of what is fair compensa- 
tion. But although this is correct in the 
case of seamen, as regards captains & other 
officers, as in the case o rofessional 
witneases, their earnings cannot be taken as 
a fair criterion on which to base the allow- 


ance.— THE Isis VI, [1921] P. 255; 90 
Il. J. P. 289; 125 L. T. 378; 87 T. 1. R. 
557; 65 Sol. Jo. 514; 165 Asp. M. L. C, 


237, C. A. 


Annotation :-—Expld. The Ibis VI (No. 2) [1922] P. 4. 
1520b. 


-}—The mate of pltfs.’ fishing 
vessel, through being detained ashore for 
twenty-five days to give evidence at the trial 
_ of a collision action, was prevented from 
sailing on a voyage on which he would have 
earned £280 as his share of the catch. Pltfs., 
who were successful in the action, paid the 
witness the £280, &, on taxation, the assistant- 
registrar allowed the item in pltfs.’ bill of 
costs as chargeable against defts. Defts. 
appealed, & the matter ultimately went to 
the Ct. of Appeal, which laid down certain 
vuiding principles as to allowances to wit- 
nesses & sent the case buck for reassessment. 
On reconsideration the assistant-registrar 
allowed the sum of £250, & defts. again 
appealed :—/feld: the assistaut-registrar had 
properly applied the directions given by 
LorpD STERNDALE, M.R., in which WaAk- 
RINGTON, L.J., concurred, namely, that the 
amount to be awarded should be ‘‘ the 
reasonable compensation to a person of the 
class of the witness, taking into account all 
the circumstances & considering the wages 
which the witness was earning about the time 
of detention not as an absolute measure, but 
an important indication & guide of what is 
fair. The fact that all persons are under an 
obligation to give evidence when called upon 
should also not be ignored.’’ The appeal 
therefore failed.—THE Isis VI (No. 2), 
[1922] P.4; 91L. J. BP. 44; 126 L. T. 256 ; 
33 T. L. R. 55; 15 Asp. M. L. C. 427. 








1520c. Substitute for witness.]|—The expenses of a 


substitute to join a vessel from which a 
witness is necessarily taken are not allowable 
on taxation as a matter of course.—THE 


Massinia, [1926] P. 180; 95 L. J. P. 109; 


a neetaeened 


sw. Allowance of tlems not tn Table of F'ces.}-—-THE 


PASCHENA 
O. R. 92; (19237) 1 W. W. R. 515; 


Cases 1520a—1536a. EinaLisH AND Empire Dicest SuPPLEMEYT. 


135 L. T. 671; 42 T. L. R. 551; 17 Asp. 


M. L. C. 109 


1521a. Costs of obtaining statements from inde- 


1521b. Fee of 


1526. Add. Annotation :—Expld. The 
1527. Add. Annotation :—Expld. The Ibis 


1536a. 
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pendent witnesses—Discontinuance of action.] 
—In a collision action, before pltfs. had filed 
their preliminary act or statement of claim, 
defts. took statements from independent 
witnesses on other vessels. Pltfs. shortly 
afterwards discontinued the action. On the 
taxation of defts.’ bill of costs the assistant 
registrar disallowed the costs of obtaining 
these statements, on the ground that there 
was ‘‘a well-settled principle of taxation 
that a party is only entitled as against his 
opponent to incur such costs or expenses as 
will enable him to conduct his case at the 
stage which the proceedings have reached, & 
not incur expenses in anticipation of matter, 
which, as events turn out, never arise ’’ :— 
Held: R.8. C., Ord. 65, r. 27 (29), was not 
limited in the way stated by the assistant 
registrar; if solrs. could compel the dis- 
continuance of an action by collecting the 
necessary evidence, they were entitled to do 
& the costs in question were not 
prematurcly incurred, & defts. were entitled 
to recover them from pltfs. on taxation.— 
THE CHANNEL QUEEN, [1928] P. 157; 97 
L.J.P.97; 139 L. T. 336; 44 T. L. R. 505; 
17 Asp. M L. C. 484. 


average adjusters — Numerous 
claims.}—On a reference to assess damages 
arising out of a collision, the claims of cargo 
owners against the fund paid into ct. by the 
owners of the wrongdoing ship, who had 
limited their liability, were presented to the 
registrar in the form of an average statement. 
On taxation, a fee of £1,000 was allowed to 
the average adjusters in respect of the pre- 
paration of the claims. On a summons to 
review this item :—Held: where, as in the 
present case, there were a number of claims 
to be dealt with, an average statement was a 
method of proof to which there was no 
objection in principle, involving as it did less 
expense than would be incurred in the pre- 
paration of many affidavits or in calling a 
number of witnesses from overseas; it was 
irrevelant that the claimants had employed 
the same adjusters to prepare their claims in 
general average against underwriters; & 
the fee of £1,000 was rightly allowed.—THE 
NoRMANSTAR, (1929) P. 288; 98 L. J. P. 
152; 141 L. T. 468; 45 T. L. R. 654; 18 
Asp. M. L. C. 53. 


Ibis VI, 
[1921] P. 255. 

VI, 
[1921] P. 255. 

*“*To persons claiming to have sus- 
tained damage ’’—-Appearance at trial— 
Right to be heard.|—In an action of limita- 
tion of liability pltfs., the owners of the steam 
tug H., addressed their writ in the usual 
manner: ‘‘ To the owners of the steamship 
D. & all other persons claiming to have sus- 
tained damage by reason of the collision 
or collisions between the H. & her tow & the 
D. on the morning of Jan. 2, 1921.’’ Notice 
of the action was inserted in the press. At 





v. THE ah ee he L. R. 757 ; [1927] Exch. 
"38 B. GC. R. 240.—CAN 


the trial the owners of the steamship 7'., who 
claimed to have sustained damage reason 
of the collision or collisions between the H. 
& her tow & the D., appeared by counsel & 
claimed to be heard. he owners of the 7. 
had commenced an action against pltfs., but 
had taken no step other than appearance at 
the trial in the limitation suit :—Held: the 
writ made the owners of the 7. parties to the 
action, & was served ape on them by insertion 
in the press.—CorRyY. LIGHTERAGE, LTp. v. 
DALTON (OWNERS), THE HARLOW (1922), 153 
L. T. Jo. 121. 


1538. Add. Citation :—4 Asp. M. L. C. 2 
oa Annotation :—Refd. The VieLee 11921] 
812. 


1541a. Waiver of.|—In an action of 
limitation of liability under M. S. Act, 1894 
(c. 60), 8. 508, pltfs. did not file the usual 
affidavit verifying their statement of claim. 
The owners & crew of the vessel injured in 
the collision, in respect of which judgment 
had been given against pltfs. in the previous 
action, & some cargo owners appeared by 
counse] at the tri] & consented to a decree 
of limitation :—Held: t decree might be 
granted without requiring pltf. to file the 
usual affidavit.—TuHE Cormmpra (1923), 130 
L. T. 512; 16 Asp. M. L. C. 288. ' 


1544. Add. Annotation :—As to (2) Refd. Mersey 
Docks & Harbour Board v. Hay, [1923] 
A. C. 345. 


1547. Add. Annotation :—As to (2) Refd. Mersey 
Docks & Harbour Board v. Hay, [1923] 
A. C. 345 


1548. Add. Annotation :—As to (2) Consd. The 
Coaster (1922), 91 L. J. P. 145. 

1548a. 
limitation of liability, who has paid to 
claimants a sum in satisfaction of a lability 
arising out of the collision, 1s under M. S. 
Act, 1894 (c. 60), s. 503, entitled, in respect 
of such payment, to share ratably with other 
claimants in the distribution of the limitation 
fund, even though such payment has been 
enforced by action in a_ foreign ct.—TuHE 
COASTER (1922), 91 L. J. P. 145; 127 L. T. 
153; 38 T. L. R. 511; 15 Asp. M. L. C. 560. 


1551a. ——— Unascertained liability — Right of 
plaintiffs in limitation suit to claim against 
fund.]—In Feb. 1917, two Norwegian 
vessels, the C. & the O., came into collision 
& the C. sank. In Mar. 1917, the owners of 
the cargo laden on board the C. began an 
action against the owners of the O. in the 
Admity. Ct. The action was heard in May, 
1919, when both vessels were pronounced to 
blame, & accordingly it was adjudged that 
pltfs. were entitled to receive a moiety of 
the amount of their damage from defts. 
Thereupon defts., the owners of the O., com- 
menced a limitation action against the 
owners of the C., the owners of her cargo, & 
all persons claiming to have received damage 
by reason of the collision. This action was 
heard in Feb. 1920, when a decree was pro-. 
nounced limiting the liability of the owners 

















-]—Pltf. in an action of | 
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of the O. to £8 per ton on the registered 
tonnage of the O. calculated in accordance 
with M. S. Act, 1894 (c. 60). The decree 
provided that all claims were to be brought 
in within three months & that claims not so 
brought in would be excluded from sharing 
in the limitation fund. Claims were filed 
by the owners of the cargo on the C., but 
although the owners: of the C. entered an 
appearance they took no further steps in the 
limitation proceedings. Meanwhile, however, 
in Feb. 1919, the owners of the C. had com- 
menced an action in Norway against the 
owners of the O. & in June, 1920, when the 
reference was held in the limitation proceed- 
ings & the registrar made his report, the 
trial of the Norwegian action was still pend- 
ing. The owners of the O. accordingly took 
out a@ summons asking that the report be 
not confirmed & that they might have leave 
to file a claim against the fund in respect of 
any liability they might incur under the 
Norwegian proceedings. The judge declined 
to postpone the distribution of the fund & 
dismissed the summons. Pltfs., the owners 
of the O., appealed :— Held: (1) pltfs. had 
no absolute right under the limitation sects. 
of M. S. Act, 1894 (c. 60), to have the dis- 
tribution of the fund stayed & to bring 
forward a claim when ascertained; (2) 
limitation proceedings do not contemplate 
claims by pltfs., & the owners of the O. could 
not file a claim against the fund in their own 
right ; (3) had an application been made in 
proper form the ct. would have had a dis- 
cretion to extend the time before distributing 
the fund, in order to allow pltfs. to ascertain 
their liability under the pending Norwegian 
judgment & to apply to the ct. to adjust 
the distribution of the fund so that pltfs. 
might obtain credit for the amount payable 
under the Norwegian judgment; but, hav- 
ing regard to the lapse of time & to the 
fact that limitation proceedings contemplate 
that claims shall be brought in promptly & 
the distribution of the fund not be unreason- 
ably delayed, the ct. had rightly exercised 
its discretion in refusing to postpone the 
distribution of the fund.—THE KRONPRINZ 
OLAV, [1921] P. 52; 90 L. J. BP. 398; 125 
L. T. 684; 15 Asp. M. L. C. 312, C. A. 


Annotation :—Ae to (3) Consd. The Coaster (1922), 91 
L. J. P. 145. 





-}—The usual rule by which the 
successful pltfa. in a limitation suit are 
required to pay the costs should not be 
departed from, notwithstanding that the 
litigation has been much more expensive 
than is usual in limitation actions by reason 
of the issues raised by defts. Nor ought pltis. 
to recover their costs of giving bail in excess 
of the amount of their statutory liability.— 
CHARLOTTE (OWNERS) v. THEORY (LATE) 
(OWNERS), THe CHARLOTTE (1921), 153 
lL. T. Jo. 69. 


1553b. S. P. THE KATHLEEN (1925), [1927] P 


63, n.; 69 Sol. Jo. 574. 


1554. Delete “ For full anns., see Pracrick & 


PROCEDURE.”’ 


rate of interest in cases to which | epee ati age 30.8. R. N.S. W. 


, { 
sx. Rate of interest.}—In the absence apply, the Pus be of 


of any rule in this State governing the in Rogian 
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~ 


W. W.N. 170, 191.--- 


the Aanuty Ct. | AU us. 
be followed.—TnE 


Cases 1581—1635. 


ENGLISH AND Empire Digest SuPPLEMENT. 


Part IV.—Appeals. 


SUB-SECT. 1.—FROoM COUNTY COURTS AND 
THE CiITy OF LONDON CoURT (p. 230). 


See, now, Administration of Justice (Appeals) 
Act, 1934 (c. 40),.8. 2 (1). 


1581. Citations :—¥For ‘‘ (1878) ’’ read ‘‘ (1877).”’ 


1593. For “No appeal’’ read “ Right of appeal.”’ 
Add. Annotation :—Consd. The Royal Star 
(1927), 97 L. J. P. 49. 


1597a. ——— Master censured but certificate not 
dealt with.|—A master, who has been cen- 
sured in respect of a casualty to his ship by 
a colonial ct. of inquiry, but has not had his 
certificate (British) cancelled or suspended, 
probably has a right of appeal under M. S. 
Act, 1894 (c. 60), s. 478, but certainly has 
the right under M.S. Act, 1906 (c. 48), s. 66, 
as being ‘‘ a person having an interest ’’ in 
the inquiry, who has appeared at the hearing, 
& is ‘‘ affected by the decision of the ct.’’— 
THE ROYAL STAR, [1928] P. 48; 97 L. J. P. 
49; 1388 L. T. 558; 44 T. L. R. 1638; 17 
Asp. M. lL. C. 417, D. C.; subsequent pro- 
ceedings, [1928] P. 144, D. C. 

1599. After this case add :— 

.}—See Shipping Casualties & Appeals & 

Re- hearing Rules, 1923, r. 20H. 


1600a. .|—A. British master holding a Board 
of Trade certificate received a notice of 
investigation calling upon him.to appear 
before a Wreck Comr.’s Ct. appointed ‘‘ to 
- inquire into the causes which led to the 
casualty [the stranding of his vessel] & into 
all the facts connected therewith.’ The 
notice contained no: other statement of the 
questions intended to be raised, & no charges 
were specifically formulated against the 
master before or at the inquiry that he was 
in fault in connection with any of the matters 
on which he was examined. The ct. found 
the master guilty of an error of judgment in 
taking wrong helm action & in failing to stop 
& take soundings, & suspended his certificate 
for three months. ‘The master appealed :— 
Held: the master, having had no notice of 
the charges on which he had been found in 
fault, had not had an opportunity of making 
his defence, & the decision of the Wreck 
Comr.’s Ct. must be quashed & the certificate 
restored free from _ suspension. — THE 
CHELSTON, [1920] P. 400; 90 L. J. P. 77; 
124 L. T. 223; 36 T..L. R. 688; 15 Asp. 
M. L, C. 158, D. O. 
—— ———.|--THE THROSTLEGARTH (1899), 
cited, [1906] P. at p. 312. 
Annotation :—Consd. The Carlisle, [1906] P. 301. 
1603b. -.|—THE GRECIAN (1902), [1928] 
P. 146, n., D. C. 


1604a. ——- —-— Preliminary motion—As to right 
of appeal.|— The governor of a colony ordered 


re ret ee ee, ean ame 


PART IV. SECT. 2, SUB-SECT. 1. 

1612 {. Who can appeal—Collision— 
both vessels to blame.}-—-Held > where a 
judgment holds both vessels to blame 
for a collision, & where each party is 
aotively claiming against the other for 
damages, it is open to each to appeal 
from such judgment by oa separate & 
distinct appeal. In such a Se each 
must serve notice of appeal & give 
security to the other for costs of his 








1608a. 











eppes —CANADA see TRANSIT 
Co. EASTERN Co., 
Adm. ), {1928) Ex. Cc. R. 60 eG 


PART IV. SECT. 4, SUB-SECT. 1. 

sa. In estimating weight of evidence— 
Witnesses not heard in court below.)— 
Where the trial judge did not hear or 
see the witnesses, an appellate ct. is 
as competent to appreciate the facts 
& estimate the credibility of the evi- 


an inquiry to be held into the stranding of a 
British ship. The ct. found the master guilty 
of negligence & severely censured him, but 
did not deem it necessary to deal with his 
certificate. The master served notice of 
appeal on the Board of Trade, but the Board 
took the view that no appeal lay unless the 
officer’s certificate had been suspended or 
cancelled. A motion to determine, as a 
preliminary point, the question of the right 
to appeal was decided by the Div. Ct. in the 
master’s favour, & at the subsequent hearing 
of the appeal the master was held not to have 
been guilty of the acts of negligence attributed 
to him :—Held: (1) as a matter of principle, 
as the Board of Trade had not ordered the 
inquiry, & merely appeared on the appeal 
in discharge of a public duty, costs ought 
not to be awarded against the Board ; (2) the 
question of the right to appeal, contested by 
the Board, raised a matter of public interest, 
& the master was entitled to the costs of the 
preliminary motion.—THE Royau STAR 
(No. 2), [1928] P. 144; 97 L. J. P. 107; 44 
T. L. R. 408; 17 Asp. M. L. C. 417, D.C. 


1610. Add. Annotation :—Refd. Campbell v. Pollak, 
[1927] A. C. 732. 





1611a. -—— Costs.|—THE Youna Sip, No. 
1696a, post. 
1618a. —— Appeal out of time—Discretion of 


court to extend time—Objection that appeal 
out of time not taken promptly.]|—Where 
an appeal from a decision confirming the 
report of the registrar & merchants in an 
action of damage by collision was out of 
time :—Held : asthe objection that the appeal 
was out of time had not been taken at the 
earliest possible moment, the ct. would, in 
its discretion, hear the appeal.—THE OTTO- 
KAR, [1921] W. N. 266, C. A. 
Annotation:—Apld. London S.S. & aeading Corpn. v. 
Russian Volunteer Fleet (1926), 135 L. T. 607. 

1620a. —-— —-— Advice to be in writing.|—-Where 
the Ct. of Appeal sits with nautical assessors 
it is convenient that the advice of the asses- 
sors should be clicited by written questions, 
so that these questions & the answers may 
be available in the House of lLords.— 
MELANIE (OWNERS) v. SAN ONOFRE (OWNERS) 
(1919), 35 T. L. R. 507; 63 Sol. Jo. 552; 
[1927] A. C. 162, n.; subsequent proceedings, 
[1925] A. C. 246, H. L. 

1622. Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1928), 
95 L. J. P. 145. 

1685. Add. Annotations :—-Consd. Ke Article X 
of Articles of Agreement for Treaty between 
Great Britain & Ireland (1928), 45 T. TG. R. 57 ; 
Re Transferred Civil Servants (Ireland) Com- 
pensation, [1929] A. C. 243. 


denee as the ct. of first instance.— 


ae CANADIAN VICKERS Co., LTD. v. THE 


SUSQUEHANNA (1919), 19 Exch. C. R. 
118; 48 D. L. R. 461.—CAN. 
sb. ——- Witnesses heard in court below.) 


—Where the local judge in Admlty. 
has seen & heard the witnesses & was 
assisted by two assessors, the Ex- 
chequer Ct. of Canada, sitting as a ct. 
of appeal, should not interfere with the 
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1640. Add. Annotation :—Refd. Hontestroom 
(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 


(1926), 95 L. J. P. 153. 


Add. Annotation :—Refd. Hontestroom 
(Owners) v. Sagaporack (Owners), Honte- 


stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. P. 153 


1642a. 
NER on the Srastise of the Ct. of Appeal 
in reviewing decisions of the Admlty. Ct. 
depending on the credibility of witnesses.— 
S.S. HoNTESTROOM v. S.S. SAGAPORACK, S.S. 
HonrTEstTrRoom v. S.S.. DURHAM CASTLE, 
[1927] A. C. 37; Yo L. J. P. 153; 136 L. T. 
33; 17 Asp. M. L. C. 1233; sub nom. THE 
SAGAPORACK, THE HONTESTROOM, 42 T. L. IR. 
741, Hi. L. 

Annotations :—Consd. 


1642. 











Hoff Trading Co. v. De Rougemont 
(1929), 34 Com. Cas. 291. Refd. The Backworth, [1927] 
P, 256; Powell v. Streatham Manor Nursing Home, [1935] 
A. GC. 243 
1644a. Decision of court below not interfered with 
-—Joinder of plaintiffs convenient—& within 
rules locally appitcable—Action in rem.]— 
MARLBOROUGH I11:.L, SuIp v. COWAN & SONS, 
No. 541a, ante. 


1646. Add. Annotations :—Apld. The Kingsway, 
[1918] P. 344. Refd. Admiralty Comrs. v. 
S.S. Chekiang, [1926] A. C. 687; Admiralty 
Comrs. v. S.S. Susquehanna, [1926] A. C. 655. 


1648. Add. Annotations :—Refd. Hontestroom 
(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. P. 153. 


1649. Add. Annotations :—Consd. S.S. Hontestronm 
v. S.S. Sagaporack, S.S. Hontestroom 
S.S. Durham Castle, [1927] A. C. 37. Refd. 
Powell v. Streatham Manor Nursing Llome, 
{[1935] A. C. 248. 


1655a. Failure to consider important matter 
—Maritime Conventions Act, 1911 (c. 57).J]— 
Where a judge sitting in Admlty. has appor- 
tioned the blame between two wrongdoing 
vessels in accordance with sect. 1 of the above 
Act, the Ct. of Appeal, if it finds that he has 
not taken into consideration at all an 
obviously important matter, is bound to 
review his decision as to the apportionment 
of blame in the same way as it would if it 
had differed with him on the facts & had 
found that one of the vessels was more blame- 
worthy as regards matters in respect of which 
she was not held to blame in the ct. below.— 
THE CLARA Camus (1925), 134 L. T. 50; 16 
Asp. M. L. ©. 570, C. A.3 revsd. on other 
grounds (1926), 136 L. T.291; 17 Asp. M. L. C. 
171, H. L. 


1682. Add. Annotation :—Refd. The Modica, [1926] 
Pies 





1687. Add. Annotation :—Refd. The 


[1934] P. 133. 


1691. Add. Annotation:—As to (1) Refd. The 
Modica, [1926] P. 72. 


1694. Citations:—For ““P. D. 218”’ 
P. D. 218.”’ 


Stentor, 


read ‘8 


decision of the judge of first instance it. 450: 
as regards pure questions of fact, 
unless it is firmly of the opinion that 
such decision is clearly erroneous.— 

FRASER v. 8.S. AZTEKO (1920), 20 Exch. 
C. R. 30: 66 D. L. R. 440; (1921), 29 


Exch. C. 
CAN. 


1660 fi. 
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el 


amount of salvage reward is in the 


Vol. I1.—Admiralty. Cases 1640-—-1697a. 


eo Annotation :—Refd. The Modica, [1926] 
at 


1685. Citation :-—For “ 27 T. L. R. 1°’ read ‘ 27 
T. L. R. 398.” 


Add. Citation :—on appeal sub nom. HERO 
(OWNERS) v. LORD HIGH ADMIRAL OF UNITED 
KIn@poM (CoMRS. FOR EXECUTING THE 
OFFICE OF), [1912] A. C. 300, H. L. 


1695a. ——— —--- —— .]}—CANTON (OWNERS) 
v. RHESUS uae) [1928] W. N. 214; 31 
Lloyd, L. R. 289, EL. 

Annotation :—Expld. The ate Sid, [1929] P. 190. 

1696, Add. Annotation :—Consd. S.S. Oanton v. 
S.S. Rhesus, [1928] W. N. 214. 


1696a. —— —— ——.]—On appeal from a 
judgment in a collision action in which the 
judge of the county ct. had found both vessels 
to blame in the proportions of two-thirds & 
one-third, the Div. Ct. reversed the judgment 
to the extent of holding the vessels to blame in 
equal degrees, & applts. were given the costs 
oftheappeal. Resps. in the Div. Ct. appealed 
on the question of costs :—Held: by R.S.C., 
1883, Ord. 65, r. 1, the question of costs is 
left in the unfettered discretion of the ct. 
or judge, & unless the judge can be shown 
to have taken into consideration matters 
which are immaterial to the issue his decision 
is unappealable.—THE Youna Sip, [1929] 
P. 190; 98 L. J. P. Ov; 141 L. T. 284; 
45 T. L. R. 389; 18 Asp. M. L. C. 22, C. A. 

Annotation :—Refd. Tho Stentor, [1934] P. 133. 

1697a. —-— Appeal & cross-appeal dismissed-—No 
apportionment. }—-In an action of damage 
by collision pltfs. vessc) was held four- 
fifths to blame & defts.’ vessel one-fifth to 
blame. Defts. appealed & pltfs. cross-qppealed. 
The Ct. of Appeal dismissed both appeal & 
cross-appeal with costs. On taxation pltfs.’ 
bill of costs of £802 14s. bd. was taxed down 
to £755 17s. Od. The bill of costs of defts., 
the unsuccessful applts., lodged for taxation at 
£1,935 108. Id., of which a moiety was 
claiinned from pltfs., was taxed down to 
£91 4s. 1lld. on the ground that, beyond a 
possible slight prolongation of the hearing & 
a few small items in connection with the 
notice of the cros#appeal, defts.’ costs had 
not been increased by reason of the cross- 
appeal. On a summons for a review of the 
taxation of the bills, BATESON, J., held that 
the bills must go back to the assistant registrar 
for apportionment of the costs of each side 
between the appeal & the cross-appeal, with 
reference to the actual course taken & the 
time properly occupied on the hearing of 
the appeals. Pltfs. appealed :—Held: the 
learned judge was wrong in applying the 
principle of apportionment; in the absence 
of a special order the principle of no apportion- 
ment laid down as to claim & counterclaim 
cases in JAfedway Oil & Storage Co. vy. Con- 
tinental Contractors, Ltd., [1929] A. C. 88, 
applied ; & defts. (resps. to the cross-appeal) 
were’ only entitled to the extra costs which 
they had incurred by reason of the cross- 
appeal.—TuHE Srenror, [1934] P. 143; 103 
lL. J. P.105; 152 L. 7.450; 18 Asp. M. 1.0. 
490, C. A. 








discretion uf the ct., &, Unless the same 
is excessive, an appellate tribnnal 
ought not to interfere. —Si1P 
v. MACDONALD, [1923] Ewch. 
ae affg., {1923] Exch. C. R. 


63 D. L. R. 543.— 
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1698. Add. Annotation :—Refd. Nestor 
Owners v. Mungana 8.8. Owners, 
Mungana, [1936] 3 All E. R. 670. 


S.S. 
The 


Sid 
oung 


1708. Add. Annotations :—Apld. The Youn 
(1928), 45 T. L. R. 188. Refd. The 
Sid, [1929] P. 190. 


Part V.—durisdiction and Practice of other Courts having 
Admiralty Jurisdiction. 


1710. Add. Citation :—14 Asp. M. L. C. 21. 
1715. Add. Annotation :—-Consd. The Beldis, [1936] 
P. 51. 


1717. Add. Citations :—sub nom. Re PERFECT v. 
Poynter, R. v. ESSEX COUNTY COURT JUDGE, 
638 L. J. Q. B. 423; sub nom. R.v. ABpy, 32 
W. R. 754. 


1720a. ——— Action on arbitration award relating 
to frelght.]|—THr BELpIS, No. 66a, ante. 


1722. Add.Annotalions :—Apld. The Norfolk Coast 
(1922), 158 L. T. Jo. 450. Consd. ‘The 
Champion, [1934] P. 1. 

1728a. .]}—A collision took place in the 
Thames between the dumb barge H. & the 
steamcr C. Proceedings were commenced by 
the owners of A. in the Hizth Ct., but the 
action was subsequently sett.ed, the owners 
of the H. accepting £48 10s. in satisfaction 
of their claim. Defts. objected to payment 
of pltfs.’ costs on the High Ct. scale, on the 

_ground that the matter was within the 
Admlty. jurisdiction of the county ct., where 
the action should have been commenced — 
Held: pitfs. were warranted in commencing 
proceedings in the High Ct. & were entitled 
to have their costs taxed on the High Ct. 
scale.-—-THE NorFoLK COoast (1922), 153 
L. T. Jo. 450. 

Annotation :—Consd. The Champion, [1934] P. 1. 

1724a. ——— Between ship & dumb barge in 

tow.}—While in tow of a tug, pltfs.’ dumb 
barge, which was fitted with rowing chocks 
& a rudder, was brought into collision with 
defts.’. tug. Pltfs. brought an action in 
respect of the damage on the Admiralty 
side of the City of London Ct... & defts. 
moved to sct aside the proceedings on the 
ground that the barge was not a ship & 
accordingly the ct. had no jurisdiction to 
entertain the action. The judge held that 
as at tho material time the barge was not 
being propelled by oars she was to be regarded 
as a ship & that accordingly the ct. had juris- 
diction to entertain the claim. Defts. 
appealed :—Held: the appeal failed ; (a) per 
BATESON, J., on the ground that the decision 
of the ct. below that the barge was to be 
regarded as a ship was right; but (b) (per 
Cur.), even if the barge was not to be 
regarded as a ship, the decision ‘could be 
supported on a ground not argued in the ct. 
below, viz., that the old Ct. of Admlty. would 














PART V. SECT. 5. 


a i. —— Plea of forum non con- 
teniens. )—Ciroumstances in which plea 
sustained.-—-SOoIkTE DU Gaz DE PARIS 
vw. SoorTe een DE NAVIGATION 
** LES AR URS FRanoais,” (1926) 
8. OC. a L,) 13.—SCOT. 


Co. v. 


Sherif 
(ce. ly 4, 6. 





a ii, —-—— ———.]—SHEAF STEAMSHIP 
COMPANIA TRANSMEDITER- 

RANEA, [1930] S. C. 660.—SCOT. 
sc. Jurisdiction of Sheriff Court— 
Cou (Scotland) Act, 1907 
STEAMSHIP 


MPANTA RANSMEDITERRANEA, 
[1930] S. C. 660.—SCOT. 


have had jurisdiction to try a case of collision 
between two vessels in which one of the 
vessels involved was a ship; subject to a 
pecuniary limitation the same jurisdiction 
was conferred on county cts. by County ae 
Admlty. Jurisdiction Act, 1868 (c. 71), & 
County Cts. Admlty. J urisdiction Amendment 
Act, 1869 (c. 51), merely enlarged the juris- 
diction to include cases of damage to ships 
caused otherwise than by collision & did not 
restrict the words of sect. 3 of the earlier 
Act.—THBE CHAMPION, [19384] P. 1; 103 
L. J. P.8; 150 L. T. 318; 18 Asp. M. L. C. 
453; sub nom. THE JAMES AND THE 
CHAMPION, 50 T. L. R. 39, D. C. 

Annotation :—Consd. The Beldis, [1936] P. 51. 


1725. Add. Annotations :—Consd. The Champion, 
[1934] P.1; The Beldis, [1936] P. 51. 

1727. Add. Annotation :—Consd. The Champion, 
[1934] P. 1. 

1728. Add. Annotations :—As to (1) Consd. The 
Minerva (1933), 49 T. L. R. 563; The 
oe [1934] P. 1; The Beldis, [1936] 

1 

1782. Add. Annotation :—Apld. The 
Coast (1922), 153 L. T. Jo. 450. 

1787. Add. Annotation :—Refd. The Champion, 
[1934] P. 1. 


1738. Add. Annotation :—Refd. The Champion, 
[1934] P. 1 

1750. Add. Annotation :—Refd. The British Trade, 
[1924] P. 104. 


1751. Add. Annotation :—As to (2) Refd. The 
Ambatielos, The Cephalonia, [1923] P. 68. 


1752. Add. Annotation :—Refd. The Ambatielos, 
The Cephalonia, [1923] P. 68. 

1757. After this case add :— 
See, now, County Courts Act, 1919 (c. 73), 
s. 13, Sched. 

1766. Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 


1789. After this case add :— 
See, now, Liverpool Corporation Act, 1921 
(c. Ixxiv.), s. 260 ; Liverpool Ct. of Passage 
Rules, 1934, r. 36. 

1794. Add. Citation :—13 Moo. P. C. C. 182; 15 
E. R. 50. 
Add. Annotation :—Refd. The Yuri Maru, 
The Woron [1927] A. C. 906. 


em a ne ne te ee a 


Norfolk 





PART V. SECT. 7, SUB-SECT. 1. 


ci. —-— Necessaries.}—A claim for 
iomeesaricn can be enforced in a colonial 
admiralty ct. by a suit in rem.— 
we Marv v. Brrp & Co. (1923), 


cohen L. R. 1 Ran. 78.—IND. 
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1794a, 





1890 (c. 27), 8. 2 


passing of the Act; 


(2) 


43 T. L. R. 698; 


That of High Court before 1890.]— 
(1) The effect o Colonial Cts. of Admlity. Act, 
(2), is to limit the jurisdiction 
of colonial cts. of admlty. established under 
the Act to the admity. jurisdiction of the 
High Ct. of England, as it existed at the 
the extension of the 
admlty. jurisdiction of the High Ct. by Jud. 
(Consolidation) Act, 1925 (c. 49). s. 22, does 
not apply to colonial cts. of admlty. 

he Exch. Ct. of Canada has not, under 
sect. 22 (1) (xii) of the above Act of 1925, 
jurisdiction in rem to try an action for 
damages for breach of a charterparty.—TuHE 
Yuri Maru, THE Woron, [1927] A. C. 906; 
sub nom. SNIA VISCOSA 


Vol. 1.—Admiralty. 


1795. Add. Annotation :—Refd. The Yuri Maru, 
The Woron, [1927] A. C. 906. 


1798. Add. Annotations :—As to (2) Refd. Ellis v 
Stenning (John) & Son, Ltd. 
L. J. Ch. 401; 
Co., [1933] 1 Ch. 162. 


1799a. 





304. 





SOCIETA, ETO. v. Ss. S. Yuri Maru, CANADIAN 


AMERICAN SHIPPING Co. v. S.S. WoRAN, 96 
T47 : 
649; 17 es M. L. C. 322, P. C. 


L. J. P. C. 187; 1387 L. T. 








PART V. SECT. 7, SUB-SECT. 2. 


. 253) i. .}—Although 
the xch. any of Canada on {ts Admlty. 
side sits in Canada, it administers the 
maritime law of Kngland in |:ko manner 
asif the cause of action were veing tried 
& disposed of in the Engiish Ct. of 
Admlty.—ROBILLARD oo. THE ST. 
ROoH & CHARLAND (1971), 62 D. L. R. 
145; 21 Exch. G. R. 132.—CAN. 


6 (p. 253) il. Necessaries— 
Ship not “ under arrest.’’?|—~Where aship 
is not under arrest & its owner is domi- 
ciled in Canada, the Exch. Ct. of Canada 
has no jurisdiction over an action for 
A airs or necessaries supplied to the 

p.— STACK v. THRE BARGE LEOPOLD 
(1919), 18 Exch. C. R. 325.—CAN. 


6 (p. 253) ili. Claim for 
damages for death of i eras ear yi 
of Maritime Conventions Act, 1914.J— 
Pltf.’s husband was killed in a collision 
between the C. & a boat in which he, 
with another man, was engaged in 
fishing. Pitf. took action in rem in 
the Exchequer Ct. in Admiralty to 
recover damages :—Held: the Fx- 
chequer Ct. had no jurisdiction to hear 
& determine the present action, & the 
Maritime Conventions Act, 1914, did 
not so enlarge the jurisdiction of the 
Exchequer Ct. in Admiralty, as 
exjating under the Admiralty Court 
Act, 1861, as to give jurisdiction in 
actions like the present.—THE CATALA 
v. DAGSLAND (B. C.), [1928] 3 D. L. R. 
334; [1928] Exch. C. R. 83.—-CAN. 


o(p. 253) iv. Collision— 
Damages to cruiser.|—The action is one 
for damages resulting from a collision 
between pltf.’s boat & that of deft. 
The ct. found. that the collision was 
due to the negligence of deft. :— Held : 
the Exchequer Ct. has original juris- 
diction in such a case by virtue of 
Exchequer Court Act, 1927, s. 30 (d). 
—R. v. JERRY PETITE, [1933] Ex. C. HK. 
186.—CAN. 


f{(p. 253) i. 
Sub ect to the exceptions mentioned in 
Canada Shipping Act, 1906 (c. 113), s. 
191, in an action for seaman’s wages 
earned on a ship registered in Canada, 
where the amount of recovery is less, 
although the amount sued on is more 
than $200, the Exch. Ct. in Admlty. is 
without jurisdiction.—KOUAMK v. 8.5. 
MAPLECOURT (1921), 21 Exch. C. R 
226.—CAN. 

f D- 253) ti, ——- —— -/— 
He subject to the exceptions 
mentioned in R. 8S. C., 1927, c. 186, 
s. 349, no suit or r gs for 
recovery of wages under the sum of 
$200 can be instituted by seamen or 
popeenbiove. Ir in pene Exchequer Ct. of 

Admira 


ada on lty es 
CoFFIN & PENN v. PROTOCO 
{1930} Ex. ©. R. 153; 2D. L. &. f21: 


























———— oe eee es fe 














contract to load a vessel on its arrival 
at Montreal. The captain of the ship 
refused to allow them to load the 
vessel, & thereupon the ship was 
arrested on a claim for damages arising 
ont of breach of the contract :—Held: 
(1) the admlty. jurisdiction of the ct. 
was no greater than the admity. 
urisdiction of the High Ct. of Kneg- 
and; (2) upon the facts the ct. had 
no uriadiction to entertain the action. 
—WOoOLFE v. 8.9. CLEARPOOL (1920), 
20 on C. R. 163.—CAN. 
.}—The Exch. Ct. of 
Canada has jur indiction over stevedores 
claims..---J P. Ferns v. Tit INGEKLBY, 
(1923) Exch. ©. R. 208.—CAN. 
Muvitime lien—Created by 
foreign law.}—See Mos. 348 I-iil, ante. 
sf. Appelate furisdiction—- 
Necessity for leave to appeal—Inter- 
locutory judgment.J—The Mxch. Ct., 
sitting in appeal, cannot entertain an 
appeal from an interlocutary decree 
withont leave having proviously been 
obtained from either the local Judge in 
adimity. or from the Judge of the 
Iixch. Ct.—JOHNSON & MACKAY »¥. 
8.8. CHARLES S. Nerr (No. 1) (1918), 
17 Exch. C. R. 155.—CAN. 
sg. S. P. Re 251 BARS OF 
SEA INSURANCE Co. v. 
SALVAGE pra (1915), 
©. R. 367.--CAN 














SILVER & 
CANADIAN 
15 Exch. 


ad — 


ek. 

(1) Where by statnte an appeal is 
given to the Iixch. Ct. of Canada from 
an interlocutory judgment or order, 
upon permission so to appeal having 
been previously obtained, & when no 
such permission has been obtained, the 
ct. has no jurisdiction to hear the 
appeal. 

(2) The judgment of a loca! judre 
of admity. confirming a taxation by 
the district registrar of the marshal’s 
bill for services, etc., relating to the 
care of the ship whilst in his custody 
is an ateelecutery judgment.—Mc: 
CULLOUGH v. THE SAMUEKL MARSHALL, 
ELIASOPH ©. Pa L Co. oF CAN. 
(QUE.) (1922), 68 D. L. R. 729; 21 
Exch. C. R. 351 1.—CAN. 

sl. Appenias to coats.) 
—Semble: appeals involving merely a 
question of costs should not be enter- 
tained, more particularly when the 
appeal is from the decision of the trial 
judge confirming the findings of the 
tax master, or when the matter {s 
only one of quantum involving the 
exercise of his discretion.— McCuL- 
LOUGH v. THE SaMUEL MARSHALL, 





—, 

















EvLIASOPH vo. STHEL CO. OF CAN. 
(QUE.) ae 68 D. L. R. 728; 21 
Iexch. C. R. 351.—CAN. 
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|J|—THE VROUW DOROTHEA 
cited 2 Ch. Rob. at p. 246; 


Cases 1794a—181la., 


(1932), 101 
Freshwater v. Bulmer Rayon 


(1754), 
165 I. R. at p. 


1802. After this case add :— 
.}—See Colonial Courts of Admiralty 
Act, 1890 (c. 27), ss. 4, 7, &, now, Statute of 
Westminster, 1931, s. 6. 





1811a. —-—— Action in rem for damages for breach 
T1 Sol. Jo. of charter ms, Now I —TuHeR YurRI Maru, THE 
WORON, 17 ah ante. 
1 W. W. RR. 558; 42 B.C. R. 347.— a No jurisdiction ta 
CAN. hear appeal fits Me 8 pou 
sd. Stevedores’s claim.)—- | Under Janada > ipping Act.J— v 
Pitfs., stevedores, entered into a | PERREAULT (1922), 66 D. L. R, 671; 


21 Exch. C. It. 355.—CAN 


—— -—-—. Transfer of action from one 
admiralty district to another.J~—See 
cases ti, wi, post. 


sk. ~--~- ----- Salvage.|-—Exchoquor 
Ct. sitting in admiralty is a Ct. of 
Record & has jurisdiction in rem in 
salvage claizas where the ves was 
within the jurisdiction when the action 
wos hegun.—--SIn-Mac LINES v. THE 
cee {1936} 3 D. L. R. 189.— 





en. Fixerctse of juriadiction—Ap- 
pellatej urisdiction~-Questions of fact. }-— 
Where the local Judge in admity. has 
seen & heard the witnerses & was 
assisted by two assessors, the Wxch. 
Ct. of Canada, sitting as oa ct. of appeal, 
should not luterfere with the decision 
of the Judgo of first instance as regards 
pure questions of fact, unless it is 
finnly of opinion that such decision is 
erroneous.-—-FRASER ov. 8.8.) AZTinO 


(1920), 20 Exch, C. R. 393 667.1. R. 
440, (1921), 20 EKxeh. C. Kh. 450; 
63 D. L. R. 543.--CAN. 


eens 








sp. Dismissal of ap- 
peal for want of prosecution. )}-——There Is 
no distinetion in principle to be drawn 
between the {nherent authority of the 
ct. to order the dismissal of & case on 
appeal for want of prosecution, & 
the dismissal of one at first instance.— 
McoCuLLouau v. Tink SAMUEL MAR- 
SHALL, HLIASOPH v. STKRL CoO. or 
CAN. or) (1922), 70 D. L. R. 16; 
21 Kxch. C. R. 426.-—--CAN. 


st. —--— —-— Application for 
retention of bail bond in court or for 
re-arrest of ship.j-—Application dis- 
missed.-—ICMPIRE STKVKVORING Co., 
LTp. v. TH# EMPRESS OF JAPAN, [1927] 
2D. L. R. 985; 38 B.C. R. 438.-—CAN, 


ti. ---—— Transfer of action— 
Conventence.}—(1) It is in the discre- 
tion of the ct. to order the removal of 
a suit from one district to another 
upon cause shown. 

(2) The determining factor In grant- 
ing such an order is that of general 
convenience to the parties.— JOHNSON 
». THE CNOARLES 8. NEFF (1918), 21 
Exch. C. R. 171.—CAN. 


WwW .}-On theground 
of comity, the Exch. Ct. will not 
entertain an application for the transfer 
of # cause from one admity. district to 
another without the application having 
first been made before the local judge. 
—JONNSON & MACKAY v. 38.8. CHARLES 
S, Nerv (No. 2) (1918), 17 Exch. C. R, 
158.—CAN. 


sv. Nova Scotia—Supreme Court of-— 
Collision in harbour in provinee.)}— 














Some 
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Smira v. Fecampors (N. S.), [1929] 2 
D. L. R. 925.—CAN. 


PART V. SECT. 7, SUB-SECT. 3. 


ki. —Two ships collided in 
Hobson’s Bay & both were damaged. 
The owner of one ship commenced an 
action for damages ugainst the owner 
of the other in the Supreme Ct. of 
Victoria before a jury. Shortly after- 
wards, the owner of the latter ship 
commenced an action for damages 
against the former ship in the High Ct. 
in its Adiniralty jurisdiction. Deft. in 
the High Ct. sought to stay that action 
to enable the responsibility for the 
damage caused by the collision to be 
decided in the Supreme Ct. :—Held: 
pltf. in the High Ct. was entitled to 
proceed in rem, & was not obliged to 
assert its claim by counterclaim in the 
action in the Suprome Ct., & that the 
application should be refused. The 
right of the Supreine Ct. to exercise 
Admiralty jurisdiction considered .-—- 
UNION S.S. Co. OF NEW ZEALAND 0. 
THE CARADALE (1937), 56 CG. La. WR. 





rie ; 43 Argus L. R. 142 10 A.L. J. 


67.—AUS. 


SW. stig Court.J)—The High Ct. is 
9. colonial ct. of Admlty. & has juris- 
diction in an action by consignees 
against a ship, the owner of which is 
not domiciled in Australia, for delivery 
in a damaged condition of goods for 
which the consignees hold a bill of 
lading issued by the master of the 
ship.—SHARP (JOHN) & Sons, LTD. v. 
Tur KATHERINE MACKALL (1924), 34 
C. L. R. 420.—AUS., 


8x, Application of Carriage of Guods 
by Sea Act, 1924.}—-In an action on a 
bill of lading in the Admlty. jurfa- 
diction of the Supreme Court under 
Admiralty Courts Act, 1861, s. 6, for 
damage to goods in transit from the 
United Kingdom, the rights of the 
parties are governed by the rules 
contained in the Sched. to the Carriage 
of Goods by Sea Act, 1924.—PARKE, 
LACEY, Hanrpik, Lrp. v. Tne CLAN 
MACFADYEN (1929), 30 8S. R. N.S. W. 
438; 47 N.S. W. W. N. 160.—AUS. 


PART V. SECT. 7, SUB-SECT. 5. 

ri. —— —— Tort of master within 
jurisdiction.}—If a tort is committed 
within the jurisdiction of the ct. by 
the master of a ship, being a wpere- 
grinus, against a member of his crew, 
also a peregrinus, the ct. has juris- 
diction to arrest the tort feasor or his 
goods, & to try an action based upon 
the tort; but the commission of such 
a tort is not a ground for attaching the 
ship to found jurisdiction unless the 
master has an interest in the ship.— 
NOLAN vw. 8.8. RuSSEL HAVERSIDR, 
[1921] C. P. D. 136.—S. AF. 

8Z. Action inrem—N ecessaries— 
What law applicable.J—In a claim 
in rem against the proceeds of a vessel 
for a sum of money alleged to have 
been expended for repairs & neces- 
saries in priority to prior mtgees. 
of the vessel the law to be applied 
is English admity. law & not Roman- 
Dutch Law.—Crooks & Co. v. AGRI- 
CULTURAL CO-OPERATIVE UNION, LTD., 
pie?) App. D. 423; 42 N. L. R. 216.— 





AERIAL NAVIGATION. 


AFFRAY. 


See CRIMINAL Law. 
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Sce STREET AND AERIAL TRAFFIC. 


37. 


40. 


42. 


68. 


69. 


86. 
88. 


90. 


91. 


Vol. I.—Agency. Cases 1—91a. 


AGENCY. 


Part |——The Relation of Agency. 


Add. Annotation :—Consd. Clayton-Greene 
v. De Courville (1920), 36 T. L. RR. 790. 

Add. Annotation :—Refd. Petrie v. Red Bank 
Manufacturing Co. (1935), 28 B. W. C. C. 423, 
Add. Annotation :—Consd. Verner-Jeffreys v. 
Pinto, [1929] 1 Ch. 401. 

Add. Annotation :—Refd. Wisbech R. C. v. 
Ward, [1927] 2 K. B. 556. 

Add. Annotations :—Consd. Wisbech R. D. C. 
v. Ward (1927).91 J. P.200. Refd. Brightman 
v. Tate, [1919] 1 K. B. 463; Boynton v. 
Richardson (1924), 69 Sol. Jo. 107; Wisbech 
R. C. v. Ward, [1928] 2 K. B. 1. 


19. 


21. 


28. 
29. 


Add. Annotation :—As to (2) Refd. A.-G. t. 
De Keyser’s Royal Hotel, [1920] A. C. 508. 
Add Citation :—8 T. L. R. 194. 

Add. Annotation :—Refd. Taylor v. Davies, 
11920] A. C. 636. 

Add. Annotation :——-Refd. Petrie v. Red Bank 
Manufacturing Co. (1935), 28 B.W. CG. C. 4238. 
Add. Annotation :—Refd. Simeons v. Durand’s 
Trustee, [1928] 2 K. B. 66. 

Add. Annotations :—-Consd. Simeons  v, 
Durand’s Trustee, [1928] 2 K. B. 66. Refd. 
Ke Kaufman Segal & Domb, Vr p. The 
Trustee, [1923] 2 Ch. 89. 


Part Il—-Competency of Parties--Acts which can be 
done by an Agent. 


Add. Annotation :—Refd. Dodd v. Amalga- 
mated Marine Workers’ Union, [1924] 1 Ch. 
116. 

Add. Annotation :—Refd. Dodd v. Amalga- 
Mated Marine Workers’ Union, [1? 
116. 

After this case add :—Sce, now, Law of Ds »- 
perty Act, 1922 (c. 16), gs. 128 (3). 

Add. Annotations :—Generally, Refd. Re Ellis» 
[1925] 1 Ch. 564; Huddersfield Fine Wor- 
steds v. Todd (1925), 42 T. L. R. 52. 


For “ Dramatic Copyright Act, 1888,’’ read 
‘“*Dramatic Copyright Act, 1833.”’ 


Add. Annotation :—Apld. Re Blucher (Prince), 
Ez p. Debtor, [1931] 2 Ch. 70. 
Add. Annotation :—Refd. Banbury v. Bank 
of Montreal, [1918] A, O. 626. 


Add. Annotation :—Refd. R. v. North Wor 
cestershire Assmt. Com., Hz p. Hadley, [1929 
2 K. B. 397. 

Add. Annotations:—Apprvd. Civilian War 
Claimants Assocn. v. R., [1932] A. C. 14 
Consd. Hungarian Property Administrator v. 
Finegold (1931), 100 L. J. K. B. 383. 
Apld. German Property Administrator v 
meee. Coals 49 T. L. R. es Refd. Wige 


24) 1 Ch. | 


9ta. 





v. A.-G. of the Irish ree State (1927), 06 


L. J. P. C. 88. 

—-—.]—By the Treaty of Versailles Germany 
undertook to make compensation for all 
damage done to the civilian population of the 
Allied & Associated Powers « to their property 
during the period of the belligerency of each 
as an Allied or Associated Power against 
Germany by the aggression of Germany & 
her allies, & moneys were received by the 
Crown under this article. By a petition of 
right the suppliants, as assignees of civilian 
claimants who had suffered loss or damage 
by German aggression during the War, 
claimed on their behalf payment of compensa- 
tion out of the moneys paid or payable as 
reparations under the above article. The 
case made by the petition was that the 
claimants had sent particulars of their claims, 
first, to the Foreign Claims Office &, after- 
wards, to the Reparation Claims Depart- 
ment in accordance with the instructions 
of Ifis Majesty’s Govt., that these claims 
had been duly verified by the Govt., & were 
included in the agreed total of claims for 
reparations which Germany was required to 
pay under the treaty, & that the Crown in 
aYEEnS the claimants to sabEue their claims 


PART I. 


1 fi. ——.}—The relation of 
principal & agent only arises when the 
person called the agent has posted 
expressed or implied to act on beha 
of the other called the principal, & 
consents so to act.—SMITLE v. SLAT- 
TARD (1919), 21 W. A. L. R. 19.—AUS. 


2i. .J~—Held: in the circum- 
stances despite the designation of deft. 
as agent by plitf., the real relationship 
hetween pis parties was that of pur- 
chaser seller.—BRIDGEFORD _ 0. 
DIXON, (1918) 6. D. L. 156.—S. AF. 


5 1. For ‘*‘ AUS. ’’ read ‘* 8. AF.’’ 


sa. Agent distinguished from-——Joint 
adventurer.J—The distinction between 








eee eset tion of a Joint aa vaibarer & 
an ordinary agent buying for his 
prnetee: with the understanding that 

e is to be remunerated for his ser- 
vices, pointed out.—SuTron v. FORST 
(1924), 65 O. L. R. 281.—CAN 


ai, .]—Where a consiaee 
of goods for sale is authorised to sell 
then at a certain minimum price & 
told that whatever amount he obtains 
above that price will be his commission, 
the relationship between consignor & 
consignee {8 that of principal & agent. 
—REX CROCERY vo. Hiecs & gen 
(1925) 3 oP te R. 565 ; ie. 2 W. 

R. 402; 19 Sask. L. R. 4 2 CAN. 

- iv. —— ees o. VAN 
AALST (Alta.) (1914), 28 W. L. R. 876. 
—CAN, 
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27 vil. For hs AUS. »? read ‘* 8. AF ”’ 


27 xii. .}—Defts. gave to 
P Itf. a written order to ship goous from 
tngland on account of defts., & pltf, 
ordered goods from a manufacturer 
in Kngland to be shipped In per- 
formance of this order:—J//felad: the 
paige eh between the partics was 
that of adipal & agent, not of 
vendor ee purchaser Ura V. 
Rooper, [1922] N. Z. L. R. 549.—N.Z,. 
27 xili. ——— ——— ‘}—PIKSSE uv. TASB- 
MANIAN, ETC. CO-OPERATIVE ASSOON,, 
LTp. (1919), 15 Tas. L. R. 67.—AUS. 


bh {. Shipping manager to 
marketing association.}—PEAREN ¥. 
SASKATCHEWAN LIVESTOCK CO-OPERA- 
TIVE MAKKETING ASSOON., LTD., (1930) 
2D. L. R. 63.—CAN, 











Cases 91a—147. 


Annotation :—Apld. 
Knoop (1938) 4u T. L. R. 


91b. Foreign sovereign power.]—In the agreement 


had constituted itself an agent or a trustee 
for the claimants in respect of any money 
received by it from Germany on account of 
reparations, & that any such money was 
money had & received by the Crown to the 
use of the claimants :—Held: on demurrer 
by the Crown, the petition afforded no ground 
for the contention that the money received 
under the treaty was received by the Crown 
as an agent or a trustee for the claimants, 
or as money had & received to their use, & 
was bad as disclosing no ground of claim 


cognisable by the ct. IVILIAN WAR 
CLAIMANTS ASSOCN., Lrp. v. R., [1932] 
A. ©. 14; 101 L. J. K. B. 105; 146 L. T. 


169; 48 T. L. R. 83; 75 Sol. Jo. 813, H. L. 
German speronerty Administrator v. 


dated Dec. 28, 1929, between the British & 


ENGLISH AND Emprre Diaest SUPPLEMENT. 


German Govts. as to the liquidation of 
German properties, & the agreement con- 
cluded with Germany at the Hague Con- 
ference, both ratified in May, 1930, there is 
nothing to show that the German Govt. 
was thereby expressly. or by necessary im. 
plication purporting to act as agent or 
trustee on behalf of its nationals so as to 
give its nationals a right of action. 

The relation of trustee or agent which is 
alleged to exist between a Sovereign Power 
& the subjects of that Sovereign Power in 
the negotiation & conclusion of a treaty is 
one which cannot exist in any State like 
ours &, I may add, in any State like that 
which now exists in Germany (MAUGHAM, J.). 
—GERMAN PROPERTY ADMINISTRATOR  v. 
Knoop, [1933] 1 Ch. 439; 102 L. J. Ch. 
156; 148 L. T. 468; 49 T. L. R. 109; 76 
Sol. Jo. 919. 


Part III —Classes of Agents. 


127. Add. Annotation :—Consd. Stanley (Montagu) 


eae v. Solomon (J. C.), Ltd., [1932] 2 K. B. 


127a. ——.]—Pltfs. bought from the first defts. 


a quantity of seed under a written contract, 
which stated that the first defts., through 
the agency of the second defts., acting as del 
credcre agents, sold the seec to pitts. The 
second defts. were paid a commission by the 
first defts., & received nothing from pltfs. 
The first defts. were unable to deliver the 


goods. In an action tor damages :—Held: 
as the second defts. were not in fact the 
agents of pltfs. but only of the first defts., & 
as the mere description of the second defts. 
as del credere agents, without any further 
words making them del credere agents of 
either party in particular, did not make 
them agents of pltfs., the action failed 
as against the second defts.—- NOUVELLES 
HUILERIES ANVERSOISES S. A. uv. MANN 
(f1. C.) & Co. (1924), 40 T. L. R. 804. 


Part IV.—Formation and Evidans of the Contract of 


188. Add. Annotation :—As_ to 

Blucher (Prince), kz p. Debtor, [1931] 2 Ch. 
Cook Son & Co. (St. 
Bg ae K. B. 


70. Refd. 
ois s). Ltd., 


Pratt 7. 





PART IIL. 


sb. Mercantile agent—Automobdile 
dealer.)—HaArRe & Crass, Lp. wv. 
COMMERCIAL FINANCE CORPN., LTD. 
(1928), 62 O. L. R. 601.— CAN. 

108i. Broker.}—A broker is an agent 
of 4 od eat kind. A broker who 
approaches a buyer or sellor acts in the 
first instance as agent of the persaou 
who omploys him, but directly the 
other party 18 aware of the fact that 
he is a broker, he becomes the agent 
of both parties, not with a plenary 
power to bind both parties as he 
chooses, but to communicate between 
them until they are ad idem,—JACOBS 
LEVITATZ & BRAUDE v0. KROONSTAD 
Roe MILLs, [1921] O. P. D. 38.— 


PART IV. SECT. 2, SUB-SECT. 1. 


149 til, —— —— Statute of Alberta, 
1906 (c. 27).}-——It is merely the terms 
of the agency agreement, whether they 
may be meagre or detailed, that must 
be in writing under the above Act. 
Tho price & the other terms of the pro- 

osed sale may or may not be men- 
loned. If they are, in the circum- 
stances, an essential part. of the 
agency agreement they ought to be in 
writing. But it Is uestion of 
{oterpretation, even since the statute, 
whether the terms mentioned as those 
ot the Be Dro pees sale are intended merely 
usis on which the agent may 
degotlate or are intended to bind the 


Agency. 
(1) Apld. Je 


[1932] 2 
of. 


arent strictly to i a errs on; he named 1 


terms before he can claim his com- 
mission.—-KINnG v. SunHON, [1918) 3 
W.W. RR. 892; 44 D0. L. R.111.—CAN. 


149 iv. —— Real Estate Cuom- 
mission Act, RS.A., 1922 (c. 139), 
8 %.)—The fact that a written instru- 
ment evidencing an agreement for the 
sule of land does not contain all the 
terms of the agreement does not pre- 
vent it being sufficient to satisfy the 
proviso to the above sect., if it is ono 
which the ct. will order to be rectified 
to include the terms agreed on but 
omitted by mutual mistake, & which 
when ao rectified will be enforceable by 
the parties thereto subject to such 
legal or equitable defences available 
to either of them as the agent who 
effected the ment cannot be held 
accountable for.—HANTON v. STED- 
MAN, [1925] 1 W. W. R. 642.—CAN. 


149 Vv. Auctioneers & Com- 
mission Agents’ Act, 1922, 8s. 23— 
Sufficiency of agency contract. So long 
. ube relationship of principal & agent 

t of the transaction is evi- 
eae in writing, the mischief aimed 
at Py, the above sect. has been duly 
met & the requirements of the sect. 
satisicd, & the other terms of the 
agency ‘contract may be effectively 
made & effectively varied vorbally.— 
CANNIFFE v. Howie, (1925) S. R. Q. 
121; 19 Q. J. P. 57 .—AUS. 











149 vi -}—So long as 
the relation of principal & agent in 
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147. Add. Annotation :—Generally, Consd. Stanley 
Naa tele & Co. tv. 
. B. 287. 


Solomon (J. C.), Itd., 


respect of the transaction in question 
has beon evidenced in writing, the 
requirements of the above sect. have 
been complied with, & any document 
signed by pltf. at any time before 
action brought, which evidences the 
essontial fact, the existence of the 
relationship in respect of the trans- 
action in question, is sufficient to 
comply with the Act. It is sufficient 
if the writing manifests a present in- 
tention of engaging or appointing the 
agent in respect of a transaction by 
any suitable words, whether contained 
in one document signed by deft., or in 
several documents, sufficiently inter- 
connected by tnternal reference, either 
direct or inferential, one or more of 
which are signed by deft., manifesting 
such intention on his part.—SKIPPER 
v. Sypris, (1925] S. R. Q.,129; 19 
Q. J. P. 47.—AUS. 


149 vii ._/—-R ofcH Ly 
iy aber [1926] 8. R. Q. 24 : 20Q. J 
113.—AUS. 


Necessity for contract to pay com: 
mission for services in reference to the 
sale of land to be in writing, see Nos. 
pa xiv a~1664 xiv], post. 


Land Agents Act, 1912— 
Ww be applicable. }—Deft. intimated to 
pltf. an he had been instructed to 
sell a property by private sale. Pitf. 

an accountant, told deft. that he could 
introduce a probable urchaser, & 
would do so if deft. would pay pitf. 
half the commission payable by the. 





156. Add. Annotation :—Refd. Thirkell v. Cambi, 
(1919) 2 K. B. 590. 


157. Add. Annotations :—Apld. Grindell v. Bass, 
[1920] 2 Ch. 487. Refd. Thirkell v. Cambi, 
[1919] 2 K. B. 590; Raingold v. Bromley, 
{1931] 2 Oh. 307. 


164a. Counsel — Signing pleadings.) — B., 
owner of freehold premises, agreed to sell 
them to E., but there was no memorandum 
in writing to satisfy Stat. Frauds. 
agreed to sell the premises to G., & a valid 
contract was executed, which B. did not 
perform. G. brought an action for specific 
performance against B., who by her defence 
signed by counsel pleaded the contract with 
K. in terms that made the pleading a valid 
memorandum within the statute. G. added 
K. as a deft. to the action; & E., by a 
counterclaim, claimed specific performance 
of his agreement :—Held: counsel was the 
duly authorised agent of B. to sign the 
pleading & to plead the contract with I., & 
although the signing of a memorandum within 
Stat. Frauds was not in the minds of either 
counsel or client, she pleading, as signed by 
counsel before Iu. ‘vas a party to the action, 
was a valid memorandum to satisfy the 
statute, & E. was entitled to judgment on 
his counterclaim, & G.’s action against B. 
must be dismissed.—GrRINDELL v. Bass, 
[1920] 2 Ch. 487; 89 L. J. Ch. 591; 124 
L. T. 211; 36 T. L. R. 867. 

Annotation: ~Consd. Farr, Smith v. Messers (1927), 44 

T.L. R48. 


165. Add. Annotations :—Consd. Keen v. Mear, 
[1920] 2 Ch. 574. Distd. Lewcock v. Rvaraley 
(1920), 127 L. T. 116. 


166. Add. Annotation :—Refd. Cohen v. Roche ie Ge glee 
(1926), 95 L. J. K. B. 945, . think best. 
176a. ———.]—-CHANDLER & Co. v. WINCHESTER 


(1930), 74 Sol. Jo. 353. 


owner of the property to deft. in the 
event of a sale being effected. Deft. 


Vol. L—Agency. Cases 156—188a. 


179. Add. Annotation :—Consd. Blaustein v. Maltz, 


. 


writing. }—OLIVER v, DICKINSON, [1927)} 
N. Z L. R. 411.—N.Z. 


Mitchell & Co., [1937] 2 K. B. 142. 


182. Add. Annotation :—As to (1) Refd. Falcon 
a Famous Players Film Co. (1925), 42 T. L. R. 
184, Add. Annotation :—Retd. Re Wilson, Wilson 

the v. Bland, [1937] 3 All BK. R. 297. 
188. Add, Annotation :-—Folld. Marconi’s Wireless 
Bhan ay aia ae Ov. v. Newman, [1930] 2 K. B. 
188a. —~—- —-— —-—.]—_N. & B. were the holders 


by novation of a licence from pltf. co., to use 
& exercise certain inventions relating to 
wireless apparatus which were the subject of 
letters patent owned or controlled by opltf., 
co., subject to the payment of certain 
royalties by N. & B. to pitf. co. N. & B. got 
into dilficultics, & were unable to meet their 
obligations as they became due owing to 
overtrading, but they claimed to be still 
solvent. Ata mecting of the trade creditors 
it was agreed that a committee of inspection 
should be appointed & that N. & B. should 
exccute a deed of inspectorship. The deed, 
which was executed on May 6, 1928, was in 
the usual form, & in all material particulars 
the samme as that considered by the ct. in 
Iasterbrook v. Barker, No. 188. By the 
deed N. & B., the debtors, in consideration 
of a release of their indebtedness to the 
assenting creditors, assigned their real & 
personal estates to C. as inspector upon trust 
to allow N. & B. “ henceforth to manage & 
carry on their said business ” subject to the 
covenants & conditions of the deed. N. & B. 
undertook to carry on the business or wind 
it up as the inspector & committee should 
In a circular which was sent out 
by ©€., the inspector, on Sept. 10, 1928, 
announcing that the deed of inspectorship 
had been executed, it was stated that ‘“ all 


DIAN STKEVEDORING 


Oo., eet 3 
D. L. R. 856; 


[1928] 5. C. RR. 423.— 


agreed, & on the same day pltf. intro- 
duced B. to deft. with whom a aale 
was arranged. TPltf. in his evidence 
stated that he was not a lund agent, & 
for the preceding five yoars had had 
no transactions for the sale of land 
except the one in question :—Held : 
the arrangement between the partivs 
was not one of a series nor the com- 
mencement of a series of transactions, 
but a solitary transaction, & pitf. was 
not a land agent within the above 
Act.—CookE v. WALLACE (1914), 33 
N. Z. L. R. 1054.—N.Z. 

ii. ~——.J—Land Agents 
roe 1912, 8. 13, applies only to persons 
carrying on land agency as a business, 
& does not extend to casual agency 
outside the scope of the agent’s 
business.—CLIFTON wv. JOHNSTONE, 
{1921] N. Z. L. R. 35.—N.Z. 


iii. Effect of.}—-Theeffect 
of Land Agents Act, 1912, s. 13, is not 
to make the contract of agency plea 
by reason of the want of written autho- 
rity, but merely to prevent the agent 
from recovering his commission by 
actlon.—GLascow ». Hoop, [1920] 
N. Z. L. R. 586.—N.Z. 

g iv. —— Form of appoint- 
ment.j—An appointment of oa land 
agent under s. 13 of the above Act 
must be signed by the principal him- 
self & is not sufficient if signed by an 
ageot on his behalf..-BUCHANAN vw. 
SaM3ONn, (1922) N. Z. L. R. 558.— 


"eV. Land Agents Act, 1921-— 
Form of appointment—Need not be in 




















Necessity for contract to pay com- 
inission for services In reference to the 
sale of land to be in writing, see Nos. 
1664 xiva-1664 xivl, post. 


PART IV. SECT. 3, SUB-SECT. 1. 

171 iv. ——.J--The onus of ostub- 
lishing the authority of an agent is 
upon the person who seeks to bind the 
prinecipal.—STEVENS wv. MtRCHANTS 
BANK OF CANADA, [1920] 1 W. W. K. 
52; 49 D. L. R. 528; 30 Man. lL. Rh. 
416.—CAN. 


176 iv. For ‘AUS ” read “‘S. AF.”’ 

176 v. Claim to yooda of princi- 
al—In posseasion of third party.j— 
fa person other than the owner makes 
a demand for return of goods in pous- 
session of a third party, he should 
present credentiala or some written 
authority to show that he is acting as 
agent of the owner.—CrRalg v. Mo- 
ata [1922] 2 W. W. R. 1276.— 
CAN, 


176 vi. ——.J)—PLouuB vo. W. C. 
MacDONALD REGISTERED, LATIMER v, 
Foster ToBpacco Co., Lrp. (1924), 27 
O, W. N. 365.—CAN. 

176 vii. ——.|— When actual au- 
thority of an alleged agent has been 
negatived, a pltf. secking to hold the 
alleged principal liable on the basis of 
ostensible authority either must show 
a holding out by the principal of the 
alleged agent as such or must give proof 
of some custom on which ostensible 
agency can be predicated.— ROBIN 
LINE 8.8. Co. v. CANADIAN STEVE- 
DORING Co., SEAS SHIPPING Co. v. CANA- 
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CAN. 

i, ——~ —---.]-—Possesasion solely 
cannot be evidence of both agency & 
authority, & the fact that one mun ts 
with another docs not necessarily 
inake one the agent for the other.— 
TURNER v. BEATON (P. EB. 1.) (1908), 
4K. L. R. 325.—CAN., 

177 v. ]}—If <A. has entered 
into a contract to purchase land it bs 
open to TB. to show by parol evidence 
that A. did so as his agent & to ask for 
a declaration of that ugency.— 
VASELENAK 0. VASELENSK, [1921] 1 
W. W. rt. 880; 57 D. . R. 38753 16 
Alta. L. K. 256.—CAN. 

177 vi. ——-—.}—A husband obtained 
from his wife authority to act on her 
behalf :—Held: it was competent to 
prove the authority by parol evidence. 
—WALKER v. Henpry, [1925] 8S. C. 
855,.---SCOT. 

177 vii. —~—Where a contract 
Is entered into by a person in his own 
name, but aa agent of another, if in 
the contract itself there ix no special 
doscription or assertion of pooper the 
agency may be proved by parol,-— 
Musson v. Heap, [1926] 1 D. L. R. 
965; 58 O. L. R. 219.—CAN. 

qi. ——.}—ANDERSON v- CAMERON 
(1857), 6 Gr. 285,—CAN. 

qil. ———.]}—WHIT?skER v. TAYLOR 
(Alta.) 








(1911), 19 W. L. mW. 662; 1 
W. W. Kt. 259.—CAN. 





q iii. ./--Crown LUMBER Co, 
SAULSRERRY (Alta.) (1913), 23 W. L. RB. 
. W. RB. 168. 


877; 11D. L. R17; 4 
—CAN 


Cases 188a—246, 


189. 


192. 


196. 


2038. 


orders for goods required for the purpose of 
carrying on the business will be issued on my 
official order forms in the usual way & will 
be paid for by me.” The inspector & the 
committee of inspection left the conduct of 
the’ business subsequent to the execution of 
the deed of inspectorship to N. & B. Pitfs. 
brought an action by which they claimed 
royalties upon wireless sets constructed & 
sold by N. & B. since Sept. 6, 1928. The 
action was brought against N. & B. & also 
against the inspector & the members of the 
committee of inspection personally :—Held : 
N. & 3B. did not become the agents of the 
inspector or of the committee to carry on 
the business, but the business remained the 
business of N. & L., & therefore pltfs.’ claim 
for royaltics against the inspector & com- 
mittee of inspection failed.—MARCONIT’S 
ete aaiare THeLEGRAPH Co., Lrp. v. NEWMAN, 
[1930] 2 kK. B. 202; 901. J. K. B. 687; 148 
L. T. ATs : - [1929- 30] LB. & C. R. 223. 

Add. Citation :—-21 J. P. 4. 

Add. Annotations :—As to (1) Consd. Kemp v- 
Klisha, [1918] 1 K. B. 228. As to (2) Refd. 
LBygraves v. Dicker, [1923] 2 K. B. 585 

Add. Annotations :—As to (1) Consd. Perform- 
ing Right Soc. v. Ciryl Theatrical Syndicate, 
[1924] 1 K. B. 1. Refd. Performing Right 
Soc. v. Mitchell & Booker, [1924] 1 K. B. 762, 


Add. Annotations :~—-Distd. K -eling v. Pear! 
Assce. (1923), 129 L. T. 573. Consd. Paxman 
v. Union Aasce. Soc. (1928), 39 T. L. R. 424. 
Apprvd. Newsholme v. Road Transport & 
General Insce., [1929] 2 K. B. 356. 

Add. Annotations :—Consd. Brooke v. Bool, 
[1928] 2 K. B. 578. Refd. Pratt v. Patrick, 
[1924] 1 kk. B. 488. 


LE ST 


Sect. 4..-AGENCY OF NECESSITY (Vol. I., p. 293). 


For “‘ See Htspann & Wire; SHIPPING & 
NAVIGATION,” substitute as follows :-— 


215a. Extent of doctrine.|—An agency of neces- 


246. 





PART IV. SECT. 3, SUB-SECT. 2. 


200 ili. 
[1930] 1 W. W. R. 828; 3D. L. h. S. 


635 ; 
sc. 


ing on behalf of another.’’}—To say that 
u& man entered into a contract ‘tac 
on behalf of another 
absence of any qualifying statement, 


sity can arise in other cases than that of 
carriers by land or sea or the acceptor of a 
bill of exchange for the honour of the drawer. 
Iixtraordinary circumstances, such as war 
conditions, which make it impossible for a 
buyer of goods on behalf of a principal abroad 
either to despatch them or to communicate 
with him, would entitle the buyer to sell the 


ENGLISH AND Empire Diaest SupPLEMENT. 


goods as an agent of necessity. But in 
order to establish an agency of necessity the 
agent must prove that there was an actual 
& definite commercial necessity for the sale, 
& that the transaction was bond fide in the 
interest of the principal. 

Where an agent in London bought skins 
in 1915 & 1916 to be forwarded to his principal 
in Roumania as the principal might direct, 
& in consequenca of the occupation of 


.Roumania by the Germans in 1916, the agent 


was unable to send the skins to his principal 
or communicate with him, & the agent there- 
upon sold the skins without authority :— 
Held: the agent had failed to establish 
agency of necessity because (a) the deteriora- 
tion of the furs might have been prevented 
by putting them in cold storage at a com- 
paratively small expense, &, moreover, they 
had steadily increased in value, & (b) the 
agent had not acted bond fide in selling the 
skins.—PRAGER v. BLATSPIEL, STAMP & 
Wracock, Lrn., [1924] 1 K. B. 566; 93 
L. J. K. B. 410; 1380 L. T. 672; 40 T. L. BR. 
287; 68 Sol. Jo. 460. 


Aen sion: i=Coiiad: Jebara v. Ottoman Bank, [1927] 2 K. B. 


Se. also, original volume, p. 319, No. 390. 


Repayment to agent of necessity.]|— 
‘PoNTYPRIDD UNION v. DREW, [1927] 1 K. B. 
214; 95 L. J. K. B. 1030; 136 L. T. 88; 90 
J. P. 169; 42 T. L. R. 677 ; 70 Sol. Jo. 795 - 
24 L.G. R. 405, C. A. 





215c¢. ——-.]—Observations by Scrurron, L.J., 


on the limits of the doctrine.—-JEBARA v. 
OTrroMAN BANK, [1927] 2 K. B. 2543; 96 
L. J. K. B. 581; 187 L. T. 101; 43 T. L. R. 
369 ; 32 Com. Cas. 228, C. A.; on appeal, 
sub ‘nom. OTTOMAN BANK v. JEBARA, [1928] 
A. C. 289, H. L. 


Power to delegate in cases of supervening 


necessity.|—-Sce original volume, pp. 390, 391, 
Nos. 939-0942. 


Authority of carrier of goods—Land carrier.|— 


See CARRIERS, Vol. VIII., pp. 26, 35, Nos. 


151, 201. 


—-— Master of ship.|}—See SHippina & NAVIQaA- 


TION. 


Authority of wife to pledge husband’s credit.|— 


See HUSBAND & WIFE. 


Acceptance of bill of exchange for honour of 


drawer.|— See BILLS OF EXCHANGE, Vol. VI., 
pp. 415, 416. 


Part V.—Authority of the Agent. 


Add. Annotations :—Refd. Ralli v. Compahia 
Naviera Sota y Aznar, [1920] 2 K. B. 287; 
Broken «Hill Proprietary Co. v., Latham 
(1932), 49 T. L. R. 137; Adelaide Electric 
Supply Co. v. Prudential Assurance Co., [1934] 


a re ee eT See ae 








———4 }--—- LISTER v. BILLY, 


38 Man. L. R. 610.—CAN., 
Person entering into contract *‘ act- 





ting 240 v. 
** is to allege in the 
tion clause is to 


PART V. SECT. 2, SUB-SECT. 1. 


Effect of ratification clause. } 
—Where the whole object of a ratifica- 
carry on business in | 3 W .—CAN. 


A. C. 122; R. 2. International Trustee for 
Protection of Bondholders Akt., [1937] A. C. 
500; St. Pierre v. South American Stores 
(Gath & Chaves), Ltd. & Chilean Stores (Gath 
& Chaves), Ltd., tages 3 All E. R. 349. 





that he entered into it as the agent of | the iaeiva 8 name, & the acta to be 
that other.—LIND v. SPICER BROTHKRS 
CAT EICA), Lrp., [1917] App. D. 147.— 


ratified, 
specifically said to be acts done in the 
pee 8s name, the clause cannot 
construed to change the whole 
nature of the power by making the 
attorney the universal agent of his 
pene -——-BaNK OF TORONTO vp. 
ee R. ee 4D. L. R. 328; 


even when excessive, are 


272. Add. Annotation :—Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 


281. Add. Annotations :—Consd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K.B.244. Refd. 
Underwood v. Bank of Liverpool, Same v. 
Barclays Bank, [1924] 1 K. B. 775. 

288. Add. Annotation :—Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

294. Add. Annotation :—Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 
Property held on trust for sale.]|— 
The two pltfs. having, as joint tenants, 
bought land which by Law of Property Act, 
1925 (c. 20), s. 36, became vested in them on 
the statutory trusts for sale, agreed to sell 


296a. —— 








2471. General powers—Limited by 
recital. |—A power of attorney enabling 
an agent to grant a lease is not revoked 
by the return of the landlord to the 
United Kingdom, even though the 
document containing the power of 
attorney states that jt is granted 
owing to the grantor being about to 
depart from the United Kingdom.— 
GRAHAM wv. MANDERS (1918), 53 
I. lL. T. 5.—IR. 





ren ee 


248 ix. -]-- ARPIN v, 
LECLAIRE, [1930] 2 D. L. R. 427.—CAN. 

258 iii. .J}—There ig no 
power in an agent, acting under general 
apace of attorney, to resent an 
nsolvency petition on bchalf of his 
principal, unless the power expressly 
authorises such act.—Re OSMAN (1919), 
40 N. L. R. 17.—S. AF. 








t. (p. 301) For ‘ (1886)” read 
**(1873).”" 
277 iv. .]}—Power to 











borrow money & secure its repayinent 
by moge. is not to be inferred merely 
from general powers added to an 
enumeration of specific powers in a 
power of attorney, unless the exercise 
of such a power is strictly necessary 
to carry out the express purpose of 
the instrument or the acts specifically 
authorised thereby.—ANDREWS ¥, SIN- 


CLAIR, [1923] 2 D. L. R. 903; 2 
W. W. R. 156.—CAN. 
277 Vv ——-.]—A bare 








power of attorney to make & indorse 
notes, cheques, etc., does not authorise 
the attorney to raise loans on _ his 
rincipal’s credit for the _ principal 
himse or for the attorney’s own 
accommodation or for a third party ; 
nor is such authority conferred by a 
general power given the attorney to do 
all ‘‘other acts & things for the pur- 
pose of eta 4 on any business in 
yay name.” The power to borrow 
money must be conferred in express 
terms, & when this powcr is alleged to 
be based on a power of attorney, the 
document must be read strictly.— 
BaNK OF TORONTO v. MATHESON 
Sask.), [1927] 4 D. L. R. 328; [1927] 
Ww. Ww. R. 10.—CAN. 


288 fi. --—Applt. co° 
gave to H., custows broker, a power 
of attorney ‘‘ to transact all business 
which ” applt. co. ‘‘ may have with 
the Collector of the Port of Montreal 
or relating to the Department of the 
Customs of the said Port... rati- 
fying & confirming all that... said 
attorney & agent asbali do... .”’ 
Cheques to the order of the collector 
of Customs were given to H. on his 
requisition for the Reyna of duties 
on goods imported by applt. co., 
these cheques being made by the latter 
for fixed amounts corresponding to 
the invoices. Afterwards, through 
fraudulent devices, H., having suc- 
ceeded in passing entries for much 
smaller sums than the Yeap of 

ds required, induced the Customs 
House cashier to take the Se eines 
er 











issued by applt. co. for a 
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attorney. 


amount than the one apparently due, 
& either to apply the eagles in pay- 
ment of duties owing by third parties 
or to reimburse him in cash :—Held : 
(1) it was within tho scope of the poner 
of attorney given to H. by applt. co. 
that he should receive, in cash from 
the custom officials, balances of 
cheques delivered by him to them, after 
deducting the duties paveoe in 
respect of entries made by H. on behalf 
of applt. co. ; (2) it was not within the 
scope of the power of attorney that he 
should direct the application of 
balances of applt. co.’s cheques in 
payment of duties owing by H.’s other 
customers.—CANADIAN PaciFic Ry. 
Co. v. R. (1917), 65 S. C. R. 3743 37 
D. L. R. 719.—CAN. 

283 iii. ——— Power to withdraw 
from bank.)—A joint spvings account 
with a bank was opened in the names of 
pitf. & her husband. After the death of 
the husband pltf. gave her solr. a power 
of attorney by which he was authorised 
to withdiaw money from banks or 
individuals & 1+ doposit same in any 
other bank or other place. In pur- 
suance of the oral Instructions of the 
solr., & on production uf the power of 
attorney & a certified copy of letters 
probate of the husband’s will, the bank 

aid over the balance of the account 
o the husband’s exors. :—Held: the 
bank had acted rightly.—ltoss_v. 
CANADIAN BANK OF COMMERCE (Alta.), 
(1927) 3 D. L. R. 1056; [1927] 3 
W. W. hi. 182.—CAN. 


287 1. See, also, Nu. 287 vi., post. 


287 iv. Power to discharge. } 
—A power of attorney appointed the 
grantor’s wife his agent for the purpose 
of all dealings with his property, real 
or personal, in Canada. In the 
apecific clause granting the power to 
execute instrumenta in connection 
with his real property, a discharge of 
mtge. was not named as one of the 
instruments :—//eld: the very general 
words used in the power of attoruey 
covered the right of the agent to 
execute a discharge of mtge.—ZIe 
LAND TITLES AcT, Re REGISTRATION 











OF A POWER OF ATTORNEY, [1918] 
2 W. W. R. 947.--CAN. 
287 v. — ——.)--The dis- 





charge of a mtge. was executed under 
a power which, after authorising the 
attorney to sell the principal’s lands & 
give receipts for the consideration 
money, gave power, upon payment of 
all or any debts, to give proper & 
sufficient acquittances & discharges for 
same :—He sufficient authority to 
sign the statutory certificate.—LEE 
ew (1866), 25 U. C. R. 604.— 
287 vi. Power to give—To 
secure unpaid wpurchase-money.}—A 
transaction whereby an agent pur- 
chased land for cash on behalf of his 
principal & aubsequently gave a intge. 
on the land & es conveyance of other 
lands in satisfaction of the amount 
remaining unpaid:—Held: autho- 
rised hy the agent’s power of attorney. 
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it to deft., & the conveyance was executed 
by one plitf. in person & by an attornev on 
behalf of the other pltf. 
attorney was expressed to give ‘“ the sole & 
absolute control of all my property real & 
personal of every description situate & being 
at Bury & elsewhere in the County of 
Lancaster & whether owned by me solely or 
jointly with any other person or persous.”’ 
Deft. declined to accept the conveyance on 
the ground that a trustee for sale could not 
delegate the execution of the trust to his 
In an action for specific per- 
formance :—Held : 
power of attorney applied only to property 
held in beneficial ownership & not to property 


The power of 


the words used in the 


—DINSMORE ov. PHILIP, 
W. W. Kh. 457.—CAN. 


287 vii. Power to inveat 
on second poe power of 
attornoy authorised the attorney ‘ to 
lond on mtge., charge or Hen of real 
estate any money belonging to ’’ the 
principal :-~Held: tho attorney was 
authorisod by the power to lend money 
on the security of a second mtge.— 
McCuTOHEON v. REGISTRAR OF TITLES, 
Pete V.L. R93; 48 ALL. T. 137.— 


[1918] 3 











sd. Property—Power to transfer to 
himself.J—A lvusband had certain 
property put in his wifo’s name. He 
held a generai power of attorney from 
her. Subsequently the husband, as 
his wife’s attorney, had the property 
transferred into his own name :— 
Fleld: the wife was entitled to have 
the transfer to her busbaud set aside.— 
ELrorp v. ELRoRD (1922), 69 D. L. KR. 
284; 64 8. CG. R. 125: [1922] 3 
WwW. W. iL. 3393 affy. 61 D. L. RR. 40; 
14 Sask. I. R. 363.—CAN. 


295 vii. ——-— Power to sign 
contract.J—Resp. co. having sold land 
to applt. gave to its agent in the 
Transvaal a general power of attorney 
conferring upen him ‘full power to 
act on our behalf in all matters & 
things that lo or may affect or concern 
us in S. Africa.” The power then 

rocecdcd in the following words ‘‘ & 
n particular but without prejudice to 
the foregoing generality ’’ to give 
particular instances of acts that the 
agont wns empowered to perform :— 
Held: under the power the agent was 
authorised to sign the written contract 
of sale.-—MEASROCK v. NRW SCOTLAND 
LAND Co., Lrp., LIQUIDATOR, [1922] 
App. D. 237.—S. AF. 


se, -——- Trading licence—Power to ap- 
ply for.)-—A., & storekeeper, by gencral 
power of attorney appointed H. to 
manage & transact his business in 
Natal. At the dato of appointment 
A. was trading under a ltoence ex facie 
good, but which Jater was declared 
void. H. applied for a new licence, 
but {t was objected that he had no 
authority to make the application :-— 
Ileld: the power of attorney was 
sufficicnt authority to H. for the 
purpose.— HAFFIZ4 v. JACOBSON (1919), 
40 N. 1. RR. 322.—S. AF. 


af. Power granted by corporation to 
officials for time being—Regtiatrar en- 
titled to requtre proof that persons exre- — 
cuting power hold office.J—Re LAND 
TITLES ACT, ROYAL TRUST Co.’s Cast, 
{1921} 3 W. W. RR. 246.—CAN. 


sh, Power in blank—<Authority to ful 
in terma—SKstoppel of yrantor.J—The 
grantor of a power of attorney ed 
in blank is estopped in proceedings 
between himself & a third party from 
denying the grantee’s authority to fill 
in the terms appearing in the com- 
pleted power & subsequently acted 
upon by such third party.—S8UTTER 
Pia {1932} App. D. 165.— 


Te teers rere 


Cases 286a—373. 


300a. Effect of notice that powers exceeded. |] 


882a. 


Annotations :— 
4 


India, Australia & China, 
District Bank, Ltd., [1932] 1 K. B. 544. 


832b. —— 


held on a trust for sale, & the action failed.— 
GREEN v. WHITEHBAD, [1930] 1 Ch. 38; 99 
L. J. Ch. 153; 142 L. T. 1; 46 T. L. R. 
11, C. A, 

A 
power of attorney contained a provision that 
‘‘the principal ratifies & co & agrees 
to ratify & confirm whatsoever the attorney 
shall do or purports to do by virtue of these 
presents’ :—Held: this provision did not 
preclude the principal from objecting to a 
dealing with his property by a person who 
had notice in ordinary circumstances that the 
agent was exceeding his authority, actual & 
ostensible.—MIDLAND BANK, LTD. v. RECKITT, 
[1933] A. O. 1; 102 L. J. K. B. 297; 148 
L. T. 874; 48 T. L. R. 271; 76 Sol. Jo. 
165; 37 Com. Cas. 202, H. L. 





808a. Salesman—Authority to cancel sale.|—A 


salesman employed at a salary of £3 a week 

& 1} per cent. on sales effected by him is not 

authorised to cancel sales made on behalf of 

his principal.— LECKENBY v. WOLMAN, [192]] 
00. 


815. Add. Annotation :—Refd. Lloyds Bank, Ltd. 


v. Bank of America National Trust & Savings 
. Assocn., [1937] 3 All KE. R. 312. 


828. Add. Annotation :—Refd. Solloway v. John- 


, 80n, [1934] A. C. 193. 


.|—Piltf. gave a vower of attorney 
to T. & authorised him, in relation to pltf.’s 
affairs, to draw cheques on pitf.’s account at 
the bank without restriction. T. in fraud of 
pltf. drew a cheque on pitf.’s account, in favour 
of defts. in part-payment for a motor-car 
which ‘I’. had obtained from them for his own 

urposes onthe hire-purchasesystem. Defts. 
bnew that the cheque was drawn by T. as agent 
for pltf. In an action by pltf. to recover from 
defts. the proceeds of the cheque :—Held: as 
defts. knew that T. was paying his own debt 
to them with pltf.’s money, & as T. had no 
authority to pay his own debts therewith, 

Itf. was entitled to recover.—RECKITT v. 

ARNETT, PEMBROKE & SLATER, LTD., [1929] 
A. C. 176; 98 L. J. K. B. 186; 140 L. T. 
208 ;45 T. L. R. 36; 84 Com. Cas. 126, H. L. 


pid: Midland Bank, Ltd. v. Keokitt (1932) 
Refd. Lloyds Bank v. Chartered Bank of 
1929} 1 K. B. 40; Slingsby v. 








T. L. R. 27 


.]—Plitf. gave to one T., who was 
a solr., a power of attorney & authorised him 
to draw cheques on his, pltf.’s, behalf. T. was 
also acting as solr. for deft. & obtained 
from her a cheque for nearly £5,000 for the 
discharge of certain liabilities of which T. 
had informed her. At that time deft.’s 
banking account was, though deft. was not 
aware of it, about £1,500 short of the amount 
of the cheque & T. drew a bearer cheque for 





338. 


838a. 


370. 


371. 


8738. 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


£1,500 on pltf.’s account & paid it into deft.’s 
account, the cheque showing on its face that 
It was drawn by T. as attorney for pltf. T. 
was thus enabled to cash deft.’s cheque. 
Pitf., on ascertaining the facts, brought this 
action against deft. for a declaration that he 
was entitled to recover from her the pro- 
ceeds of the £1,500 cheque:—Held: as 
deft.’s bank had notice on the face of the 
£1,500 cheque that it represented money 
belonging to pltf., & as they had received it 
as agents for deft. & had credited it to her 
account, pltf. was entitled to succeed.— 
REcKITT v. NUNBURNHOLME (1929), 45 
T. L. R. 629. 

Add. Annotation :—Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 


Authority to sign for business pur- 
oses.|—Resps. had two accounts with applt. 
ank at Sydney in connection with a business 
which they there carried on. They informed 
the bank in writing that the two managers 
of their business had authority together to 
sign & indorse cheques, to draw & indorse 
promissory notes & bills of exchange, & to 
transact on their behalf all business connected 
with the accounts. Banks in Australia 
frequently issue to a customer, in exchange 
for a cheque in favour of the bank, a cheque, 
described as a *‘ bank cheque,’’ drawn by the 
bank on itself in favour of a person designated 
by him, or to bearer. In exehange for 
cheques drawn in favour of applt. bank by 
the managers, the bank issued to one of the 
managers bank cheques payable to a name 
designated by him; these cheques he 
fraudulently appropriated :—Held: applt. 

ank was not entitled to debit the bank 
cheques against resps. The manager had 
not implied authority to receive bank cheques, 
& the circumstances in which on certain 
previous occasions the manager had been 
allowed to give instructions as to the applica- 
tion of the amount of cheques drawn, made 
the evidence fall far short of the strong case 
needed to show an ostensible authority pre- 
vailing over written instructions.—AUSTRA- 

LIAN BANK OF COMMERCE v. PEREL, [1926] 

A. C. 787; 95 L. J. P. C. 185; 135 L. T. 

586, P. C. 

Add. Annotations :—As to (1) Consd. Jones 

v. Waring & Gillow, [1926] A. C. 670. Refd. 

London Joint Stock Bank v. Macmillan & 

Arthur, [1918] A. C. 777. 

Add. Annotations :—As to (1) Refd. London 

Joint Stock Bank v. Macmillan & Arthur, 

{1918] A. OC. 777; Guildford Trust v. Gosa 
(1927), 136 L. T. 725. 

Add. Annotation :—As to (1) Consd. London 
Joint Stock Bank v. Macmillan & Arthur, 
[1918] A. O. 777. 





* 


PART V. SECT. 3, SUB-SECT. 1. 


al. Agent obtaining transfer of property 
to principal— Authority to transfer pro- 
ty to third party'.}—Applt. sold to 
. land, a portion of which he had not 
obtained tranafer. Applt. instructed 
resp., an attorney, to put the matter 
through; resp. thereupon obtained 
transfer of the pfece of land in question 
into appit.’s name, & then gave trans- 
fer of the whole to D. :—Held: resp.'s 
authority was wide enough to cover 
the costs incurred by him in obtaining 
transfer of the piece of land into 
applit.'’s name,—STANTON v. ALLPORT, 
{1923) BE. D. L. 155.—S. AF. 


PART V. SECT. 3, SUB-SECT. 2. 

so. Grain market usage—-Right of 
broker to close out customer. }— RUSSELL 
t. CANADA WEST GRAIN Co., {1125} 3 
Ww. W. R. 508.—CAN. 


PART V. SECT. 8, SUB-SECT. 4.—A. 


.340 iii. Authoriily to draw 
cheques in Ll age ale name— Agent 
drawing cheques to repay personal 
losses.}—If a oo.’s branch manager, 
whose powers include recei money, 
depositi it in a bank in the oo.'s 
name, & wing cheques against such 
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funds in the co.’ name for the pur- 
poses of its business but not for his 
own personal business, misappropriates 
ita funds es ern cheques in the 
co.’8 name to repay his own personal 
loana, the co. can recover the sums 
thus paid from those to whom they 
were paid although the latter received 
them honestly & believing, as told them 
by the person paying them, that he 
had money coming to him from the 
co. for com on & that he wag 
authorised to draw cheques for these 
commissions.—LONDON GUARANTEE, 
ETO., Oo. v. ABRAMS & Kovsry, (1923) 
3 W. W. R. 1006.—CAN, 


879. 


382. 


386. 


387. 


388. 


390. 


PART V. SECT. 3, SUB-SECT. 5. 


379 ik. 
principal ontrusts an agent with indicia qa i. 


Add. Annotations :—Consd. London Joint 
Stock Bank v. Macmillan & Arthur, [1928] 
7 are Refd. Abigail v. Lapin, [1934] 


Add. Annotation :—Refd. Underwood vv. 
Liverpool Bank, Same v. Barclays Bank, 
[1924] 1 K. B. 775. 


Add. Annotations :—As to (2) Distd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& China, [1929] 1 K. B. 40. Refd. Marconi’s 
Wireless Telegraph Co. v. Newman, [1930] 
2 K. B. 292. As to (3) Refd. Liggett (Liver- 
pool) v. Barclays Bank, [1928] 1 K. B. 48. 


Add. Annotations :-—Distd. Lloyds Bank uv. 
Chartered Bank of India, Australia & China, 
f1929] 1 K. B. 40. Refd. Underwood v. Bank 
of Liverpool, Same v. Barclay’s Bank, [1924] 
1 K. B. 775; Liggett (Liverpool) v. Barclays 
Bank, [1928] 1 K. B. 48. 


Add. Annotations :—Distd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
(1929] 1 K. B. 40. Refd. Liggett. (Liverpool) 
v. Barclays Bank, [1928] 1 K. B. 48. 


A dd. Annotatio::s:—Consd. Prager v. Blatspiel, 





—ermeertnne rg 





}+—Where a | 5+ AF. 





399. 


406. 


426. 


427. 


433. 


434. 


436. 


PREEZ v. LARD, [1927] App. D. 21.— 


General authority. |—Pltf. 


Vol. L—Agency. Cases 379— 436. 


Stamp & Heacock, [1924} 1 K. B. 566. 
Refd. Jebara v. Ottoman Bank, [1927] 2 K. B. 
254. 


For ‘‘ bought note’ 
‘* gold note.”’ 


Add. Annotation :—-As to (1) Apprvd. News- 
holme vw. Road Transport & Genera] Insce., 
[1929] 2 K. B. 356. 


Add. Annotations :—Consd. Keen v. Mear, 
[1920] 2 Ch. 574. Apld. Lewcock v. Bromley 
(1920), 127 L. T. 116. 


Add. Annotation :—Refd. Thirkell v. Cambi, 
[1919] 2 K. B. 590. 


Add. Annotation :—-Consd. fee Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
th. 559, 

Add. Annotation :—Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 Ch. 
559. 


Add. Annotation :—-Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch. 559. 


’ 


in catchwords read 


promises let to a weekly tenant. When 
the tenant left she recommended deft. 
to pitf. as a tenant. PItf. nover saw 
deft., but pltf.’s husband arranged some 


of title & a signed transfer, the trans- 
feree’s name being left blank, for the 
purpose of raising a certain sum on 
such securities, & the agent borrows 
® larger sum & fraudulently appro- 
priates the difference, the lender being 
in ignorance of the amount specified 
by the principal, the principal cannot 
redeem the securities without payin 

the lender the amount lent. The fac 

that the transfer states a certain gum 
as consideration does not necessarily 
impose upon the lJendcr the duty of 
{noquiring as to the limitations of the 


agent’s authoritv.—MaHAN . Man- 

Ness, [1918] 2 W. W. R. 191; 28 

Man. L. R. 470; 40 D. L. R. 136.— 

CAN. 

PART V. SECT. 3, SUB-SECT. 6.—A. 
397 ii. -—— Authority as such—Con- 

tract not cumpleted.}—KERSHAW  v. 


UNITED ARTISTS (Man.), 
D. L. R. 738.—CAN., 


398 ii. Authority to sign eon- 
tract—Contract pou for payment 
of price by instalments. }—-Dcfts, signed 
& gut to an agebt oa document in the 
following terms :—‘' We bereby agree 
to sell the property for £6,700 nett, 
prov icee aw Sale takes place within 
ourteen days from date hereof. The 
above price to be clear of all com- 
mission charges.’’ The agent, within 
the fourteen days, signed a contract of 
sale by which the property was sold to 

Itf. for £6,700, payable £1,000 deposit 
{256 preliminary deposit, to be in- 
creased to £1,000 within one month), 
£2,250 within three months, & £3,450 
within six months, possession to be 
given after the second payment 
£2,250 at the end of the three months. 
There was no provision for interest on 
the balance :—Held: the document 
signed by defts. was not an authority 
to the agent to sign a contract oon- 
taining the above terms as to payment. 
—BoypD v. O’CONNOR, [1923] V. L. R. 
603.—AUS. 


398 iii, ——- ——— Contract conlaining 
penaliy clause.}—Held: the existence 
of the penalty clause, which was not 
covered by the agent’s instructions, & 
was not separable from the remainder 
of the contract, justified the principal 
in repudiating the agent’s action, & 
the contract must be set aside.—Du 


(1926) 1 





coutracted with defts. to purchase & 
deliver potatoes at un agreed price 
per bushel. The farmers from whorn 
the potatoes were to be purchased 
required cash payments, & defts. 
agreed to make advances to put pltf. 
in funds for this purpose. Defts. were 
not prompt in providing funds, & ptf. 
C¢omipiuass:ed of the delay which hum- 
yered him ‘n buying, &, in order to 
[nduve him vs carry out the contract, 
defts.’ agent offered an advance of 
25 cents per bugiel on the contract 
price for four cart loads of potatoes :— 
Held: the agent on the spot, looking 
after defts.’ interosts, had a general 
authority sufficiently broad to cover 
the making of the contract for the 
advanced price.—LEGACY v. DAVISON 
(1919), 52 N.S. R. 543.--CAN. 


r. This case was reversed (1916), 
22 0. L. &R. 307. Delete the words 
‘“no actual or apparent’? in the 
sentence, * Held: O. had no actua) 
or apparent authority to vary tho 
written contract by substituting oa 
iater date for delivery.” 


sk. Ayent agreeing to payment of com- 
pensatiun to purchaser if iransactton not 
completed—~ Authority to sell. }-~-A claim 
by a proposed purchaser for datnages 
on the ground of an agreement by the 
vendor’s agent for compensation to 
the purchaser should the contract 
not be made by the vendor, disallowed 
in the absence of any authority from 
the vendor to make such an agreement. 


—THOMPSON v. LYNNE, [1921] 1 
W. W. R. 238; 56 D. L. KR. 729.— 
CAN. 


sl. Salesman making reduction in 
rice.J—Held: principal not bound.— 


faAsOon & DEAN, Lip. v. UDOVIN, 
{1925} 1 D. L. R. 353; 57 N. 8. KR. 
445.—CAN. 


sm. Solicitor’s clerk giving under- 
taking as to withdruwal of Hegistrar- 
General’s caveat— Authurity aa such.}— 
Held: the solr. was personally bound 
by the undertaking.—HAWKINS ov. 
GADEN (1925), 37 C. L. R. 183; 26 
S. RN. S. W. 382; (1926) Argus L. R. 
109.—AUS. 


PART V. SECT. 3, SUB-SECT. 8.—A. 


423 iv. Express authority to let 
on weekly tenancy— Lease granted for 
long term.}-——Pitf. was the owner of 
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or 


form of lease with him, & thereafter 
collected the rent, which was paid 
monthly, on behalf of pltf. & with ber 
authority. Ja an action of cjectment 
deft. alleged that pltf.’s husband had 
fven him a iease for four years from 
Joe. 1918, & that he was a tenant from 
cur to yeur. Vltf. denied any know- 
edge of a lease for a term, or that sho 
had given authority to her husband 
to make snech a lease :—-Held: the 
fact that pltf.’» huagband had collected 
her rent was no evidence thut he had 
authority to make a lease for four 
years on her bebhulf.--- VoGk ¢. Kirr 


(1919), 19 N.S. W. . RR. 343°) 36 
N.S. W. W.N. 19.—AUS. 
427 ii. -——- Authorily to find pur 


chaser or tenant,)-—-Delft. wrote to a 
land agent as follows :—‘t Re sale of 
hotel. 1 will take £2,500 for the free- 
hold, & stock & furniture at valuation, 
or Will leese for a term of five years, 
rent £5 per week. £1,000 walk in, 
walk out.’? The agent submitted the 
property to pltf., who elected to take 
a lease. The agent drew up an agree- 
ment to lease the property upon tbe 
terme mentioned by deft., & signed 
{t on doft.’s behalf:—Neld;: deft.’s 
letter did not authorise the agent tu 
bind bim by a concluded contract, 
but morely amounted to an authority 
to find a purchaser.— QUICK v. WINTER, 
[1920] N. Z. L. R. 98.—N.Z. 


sn. Law agent— Authority to colicct 
rents d&: manaye property |.—A law agent, 
even though he may be employed to 
collect the rents & attend to the 
repairs of a property has no general 
authority to grant Jeases on behalf of 
his ernplover. ‘he existence of such 
an authority must be proved by the 
person who requires to found upon ft. 
—DANISH DAIRY Co. ov. GILLESPIK, 
(1922] 8. C. 656.—SCOT. 


PART V. SECT. 3, SUB-SECT. 8.— B. 


433 1. Agent— Without authority— 
Notice ratificd.|—A notice to quit must 
be auch that the tenant may safely act, 
on it at the time of receiving it. A 
notice by an unautborised agent, 
therefore, cannot be made good by an 
adoption of it by the principal after 
the proper time for giv. it.— Suain 
ABDOOL t. JUMA MussJip Trust (1929), 
50 N. L. ht. 75.—S. AF. 


eae ™, a it 4 
aie : i : : Boat WD w 2 


Cases 442—488a. 


442. Add. Annotation:—Refd. Re Knight & 
Hubbard’s Underlease, Hubbard v. Highton, 
[1923] 1 Ch. 130. 


.464. Add. Annotation :—As to (1) Refd. Poland 
v. Parr, [1927] 1 K. B. 236. 


Add. Annotation :—As lo (1) Refd. Savill v. 
Harben (1919), 89 L. J. K. B. 47. 


Add. Annotation :—Refd. Lloyds Bank, Ltd. 
vw. Bank of America National Trust & Savings 
Assocn., [1937] 3 All KE. BR. 312. 

Add. Annotation :-—Refd. Lowther v. Harris 
(1926), 43 T. L. R. 24. 

Add. Annotations :—As to (1) Consd. Folke® 
v. King; [1923] 1 kK. B. 282. Refd. Lowther 
v. Harris (1926), 43 T. L. R. 24. 


465. 


467. 


46x. 


489. 


472. Add. Annotation :—-As to (1) Refd. Lowther 
v. Harris, [1927] l Kk. B. 393. 
476. Add. Annotation :---Refd. Mercantile Bank 


of India, Ltd. v. Central Bank of India, Ltd., 
A. ©, 287. 

477. Add. Annotations :—Consd. Folkes v. King, 
[1923] 1 K. B. 282; Lowther v. Harris (1926), 
43 'T. LR. 24. Refd. Licoyds Bank, Ltd. v. 
Bank of America National Trust & Savings 
Assocen., [1U387] 3 All HM. RR. 312, 

Person living in house of hirer of goods.| 
—STROHMENGER v. ATTENBORKOUGH (1894), 
11 T., L. R. 7, D.C. 

488a. ~—-— Agent intrusted with motor car—To 
sell to specified person.|—-Lf: 1p v. MOTORISTS’ 
ADVISORY AGENCY, Lrp., No. 485b, post. 


484. Add. Annotation :~-Ags to (1) Refd. Lowther 
v. Harris (19020), 43 T. L. R. 24. 


485. Add. Annotation :—As to (2) Consd. Lowther 
v. Harris (1926), 48 T. L. R. 24. 

485a. ---— ---~— --—~ Improper sale.]-—Pltf. was 
the owner of the A. tapestry & the L. 
tapestry, & he gave to P., a dealer in antiques, 
a limited authority to obtain & submit offers 
from possible purchasers. P. falsely repre- 
sented to pltf. that he could obtain £525 for 
the A. tapestry, & pltf. allowed him to take 
it away for delivery to a purchaser, who in 
fact did not exist. VP. then sold the A. 
tapestry to deft. for £250. Subsequently P” 
who never had authority to sell the L. 
tapestry, stole it from pltf. & sold it to deft. 
In an action for conversion deft. contended 
that P. had been in possession of the tapestries 
as a mercantile agent within the Act of 1889, 
& that as he had bought them from P. in good 
faith he had acquired the propertyin them. He 
also contended that pltf. had held out P. as 
a person with authority to sell & was estopped 
from saying that P. had no such authority 


481a, 





PART V. SECT. 3, SUB-SECT. 9. 


so. Bank munager consenting to addi- 
tion of bank us plainttuyf— General autho- 
rity as such. )-—A local managerof a bank 
has authority to give consent in writing 
for the acon uf pitf. If there be 
any reasonable doubt whether the 
signature to the consent is in reality 
his signature, the order should be that 
the bank be added as a party pltf. on 
filing the neccessary consent.—KoUscH 
v. PEAT (10922), 63 1).7s. R.408 5 15 Sask. 
L. R. at p. 326; (1922) 2 W. W. &. 
174; revag. 15 Sask. L. R. 324.—CAN. 


PART V. SECT. 3, SUB-SECT. 10.— 
A. (a) i. 


8B. frauduleutly 


upplt. 


party to the 
authority 


resp. 
Was made by 


468 i. dicts uf 1825 1842—-Jnnocent 


purchaser.J—Resp. entrusted B. with 
her motor-car to sell for a certain price. 
nereed 
inotor-car for less than the price to 
Part. of the price was satisied 
by the delivery of a buckboard to B., 
& the balance was paid in instalments 
by applt. to B. under a hire-purchase 
agreement entered into with B.’s son, 
as owner of the motor-car, who was 
frand. 2b. 
so to sell the motor-car. 
Appit. had no notice of any limitation 
on B.’s authority & was throughout 
ignorant of the fraud perpetrated on jg g 
mart from the fraud the sale 
B. in the usual and 
ordinary course of his business which 
included that of an agent for sale of 
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in fact :—Held: (1) although P.’s authority 
was limited, & although he was not acting for 
any principal other than pltf., yet these facts 
did. not prevent him from being a mercantile 
agent & in the circumstances he was a mer- 
cantile agent & in possession of the A. 
tapestry with the consent of pltf.. & as to 
that tapestry the defence under the Act of 
1889 was established; (2) as to the L. 
tapestry, as P. was never in possession of it 
with pltf.’s consent, the defence under the 
Act failed, &, as pltf. had never represented 
to deft. that P. had authority to sell it, there 
was no estoppel, & pltf. was entitled to 
recover the value of the L. tapestry alone.— 
LOWTHER v. HARRIS, [1927] 1 K. B. 393; 96 
L. J. K. B.170; 186 L. 7.377; 48 T. L. R. 24. 
Annotations :-—As to (1) Distd. Budberg v. Jerwood & Ward 
(1934), 51 T. L. R. 99. Refd. Lioyds Bank, Ltd. v. Bank 
of America National Trust & Savings Assocn., [1937] 3 
All E. R. 312. 

487. Add. Annotations :—Aasto (1) Distd. Kempler 
v. Bravingtons (1925), 133 L. T. 680. Refd. 
Lowther v. Harris (1926), 48 T. L. R. 24. 
As to (2) Distd. Kempler v. Bravingtons 
(1925), 183 L. T. 680. : 


Add. Annotation :—Refd. Lowther v. Harris 
(1926), 43 T. L. R. 24. 


Add. Annotation :—-Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1935] A. C. 53. 

Purchaser under hire-purchase agree- 
ment.]—H., a dealer in motor vehicles, & 
defts., a finance co., entered into a transaction 
for the sale of a motor lorry by H. to defts. & 
the letting of the lorry by defts. to H. on an 
agreement in the form of a _ hire-purchase 
agreement. The transaction was carried 
out by means of the printed forms used by 
defts. in their business, which were more 
appropriate to a case in which they bought 
a vehicle & let it on hire-purchase to a third 
party, than to the present case. H. being in 
possession of the lorry then fraudulently sold 
it to pltfs., who were not aware of the previous 
transaction between H. & defts. The pay- 
ments due from H. to defts. under the hire- 
purchase agreement between them having 
fallen into arrear, defts. resumed possession 
of the lorry & refused to deliver it to pltfs. 
at their request. Pltfs. thereupon brought 
an action against defts. claiming delivery up 
of the lorry or damages for its detention :— 
Held: H. was not in possession of the lorry asa 
‘“ mercantile agent’ within Factors Act, 
1889 (c. 45), s. 2 (1), but as a bailee, & there- 
fore the sale of the lorry by him to pltfs. 
was not rendered valid as against defts. by 
that sub-sect.—StTarrs MoTror GUARANTEE, 


488. 


489. 





489a. 


motor: vehicles eld: the ro- 
Visious of sect. 4 of the Statute 6 Geo. 
IV. c. 94, operated to protect applt. 
in buying from & paying the purchaso- 
price to B. & he was entitled as an 
innocent purchaser from resp.’s agent, 
to the ownership of the motor-car.— 
LEWIS v. RICHARDSON, [1936] S. A. 
S. R. 502.— AUS. ‘ 

sg. Factors Act, R. S. O., 1927— 
Agent for sale of jewellery company. )|— 
The agent of a jewellery co. to whom 
jewellery is entrusted to sell for cash 
or under a conditional sale agreement, 
““mercantile agent’? within 
Factors Act, R. S. O., 1927.—PE0- 
PLES’ tDIT JEWELLERS, LTv. rv. 
MELVIN, [1933] 1 D. L. R. 598; 59 
Cc. C. Cc. 161.—CAN, 


to sell the 


had no 
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Annotation :—Distd. Union 
Ballardie, [1937] 1 K. B. 510 


489b. 





Lrp. v. BRITISH WaGon Co., Ltp., [1934] 2 
K.B.305; 103 L. J. K. B. 613; 151 L. T. 396. 


Transport Finance, Ltd. v. 





One customer—Necessity for business 
relationship.|—A person may be a ‘ mer- 
cantile agent’’ aithough he has only one 
customer. To come within that designation 
he must act in the particular transaction in a 
business ca; acity & not simply as a friend 
of the owner of the goods.—BUDBERG v. 
JERWOOD & WarpD (1934), 51 T. L. R. 99; 
78 Sol. Jo. 878. 


489c. -—- Pledge of documents—Surrender of 


documents to pledgor on trust for sale.J]— 
Pltfs. advanced money to S. & Co. & received 
by way of security documents relating to 
merchandise on the terms set out in a letter 
of hypothecation & two agreements which 
conferred on plitfs. an immediate right of 
sale. Pltfs. then surrendered the  docu- 
ments to S. & Co. to enable them to sell the 
merchandise on 8S. & Co. signing trust receipts 
constituting themselves trustees for pltfs. 
S. & Co., unknown to pltfs., pledged the 
documents with defts., who acted in geod 
faith & without. knowing that the transaction 
was not in order. S. & Co. having gone into 
liquidation, pltfs. sued defts. for the return 
of the documents or damages for their 
detention or conversion :-~-/Teld : pitts. were 
“owners ” of the goods represented by the 
documents within Factors Act, E889 (ce. 45), 
s. 2 (1), as being the persons who could 
authorise a sale of the goods & S. & Co. were 
mereantile agents within the sub-sect., so 
that the pledge of the documents by S.& Co. 
to defts. in the ordinary course cio tiacir 
business was valid. Hven if pltfs. had not 
had an immediate power of sale, the result 
would have been the same, as pltfs. & GS. & Co. 
would together have been the “ owners?’ in 
that event.—-LLoybs BANK, Lrp. v. BANK OF 
AMISRICA NATIONAL TRUST & SAVINGS 
Assoon., [1988] 2 K. B. 147; [E938 [ 2 All 
KK. R. 68; 107 1. J. WK. BR. 5383 158 fT. 
S01; 54 7T. L. R. 5995 82 Sol. Jo. 8145 458 
Com. Cas. 209, (. A. 


490a. Act of 1889-—-Goods let on hire to employee 


of seller.—On May 17, 1935, T.. a branch 
manager of pltf. co., bought for & on behalf 
of the co. from ©. a motor-car which was 
forthwith let on hire under a bire-purchase 
agreement to F., an emplovee of C., who was 
not in a financial position to buy a car on any 
terms. ©. I: & F. all knew that the hire- 
purchase transaction was not: genuine in the 
. 








492. 


494. 


495. 
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sense that it was never intended that F.’s 
part in it should be a real one or that the car 
should be delivered to F., either by its 
physical transfer to his custody or by C.. sub- 
mitting to hold it as his bailee. C. made 
such payments to pltf. co. as were made under 
the agreement between the co. & F., &, 
although F. had agreed not to change the 
permanent garage of the vehicle, which was 
expressed to be at his mother’s residence, nor 
to part with its possession or control, & had 
signed a document acknowledging that he 
had reccived delivery of the car, the car 
remained in C.’s garage, in his possession, & 
under his control. On Aug. 9, 1935, C. let 
the car on hire under a further hire-purchase 
agreement to deft., who took it in good faith 
& without notice of the transaction between 
CG. & PE. In an action by plitf. co. to recover 
the car from deft. :—Held: that C., having 
sold the car to pltf. co., had continued in 
possession of it within Factors Act, 1889 
(c. 45), 8. 8, with the result that the delivery 
or transfer by C. of the car to deft. had the 
same effect as if C. had been expressly 
authorised by pltf. co. to make the same, & 
pitf. co. could not, therefore, succeed in the 
action.-—UNION TRANSPORT FINANCE, LT». 
v. BATLARDIE, [L937] 1 KK. BK. 5103) [1987] 
1 All Is. R. 420; 1061. J. K. 2B. 268 5) 156 
LT. 1425 583 °'T. 1. R. 2403 81 Sol. Jo. 159. 


Add. Annotation :-—-As to (1) Distd. Laurie & 
Morewood v. Dudin, (1925] 2 IKK. B. 888. 


Add. Annotation :—As to (3) Refd. Madras 
Official Assignee v. Mereantile Bank of India, 
Ltd., [1935) A. C. 53, 


Add. Annotations :—-As to (1) Consd. Folkes 
v. King, [1923] 1 K. B. 282; Lake v. Simmons, 
[1926] 2 K. B. 61. Refd. lleap v. Motorists’ 
Advisory Agency, [1923] 1 K. B. 577; 
Lowther v. Harris (1926), 43 T. L. R. 24, 
Generally, Consd. Buller & Co. v. Brooks 
(IT. J.), Ltd. (1930), 142 L. TT. 576; London 
Jewellers, Ltd. uv. Attenborough, London 
Jewellers, Ltd. v. Robertsons (London), Ltd., 
[1934] 2 K. B. 206. Refd. Staffs Motor 
Guarantee, Ltd. v. British Wagon Co., [1934] 
2K. B. 305. 


495a. Act of 1889—Agent obtaining possession by 


trick—-Authority to sell—At specified price.| 
—The owner of a motor car delivered it to 
a mercantile agent for sale. The owner stipu- 
lated & the agent agreed that the car should 
not be sold at less than a specified price with- 
out the owner’s permission. The agent in- 
tended from the beginning to sell the car 











PART V. SECT. 3, SUB-SECT. 10.— 
A. (a) vi. 

sp. Dealer in possession of goods— 
Course of business to sell.)—PItf., a 
financing co., took an assignment of 
an agreement between motor car 
dealers & their manager for the con- 
ditional sale of a motor car. The 
agreement & the assignment were duly 
registered. Pitf. left the car in the 
ossession of the dealers knowing that 
t would be on the latter’s premises 
for the urpose of re-sale. The 
manager effected a sale of the car to 
deft., who paid the dealers therefor 
knowing nothing of pltf.’s claim & 
believing he was buying from tbe 
dealers :—Held: deft. was protected 
by sect. 60 (1) of Sale of Goods Act, 
. Ss. C., 1924, c. 225, & had a 
good title to the car.—COMMERCIAL 


SECURITIES (BRITISH COLUMBIA), LTD. 
v. JOHNAON, [1930] 2 W. W. RR. 444; 
4D. L. R. 509; 43 B.C. R. 61; affd., 
[1931] 1 W. W. R. 420; 1D. L. fh. 
861; 43 B.C. R. 381.—CAN. 


sq. —— -+-The purchaser of 
a car from & mercantile agent, gets a 
good title, if he purchases in good 
fuith & without knowled that the 
owner of the car took a chattel mtge. 
from the agent..—JENSEN v. HARRISON, 
{1933} 3 D. L. R. 319; 3 W. W. R. 
369; 47 B.C. R. 43.—CAN. 


sr. Purchase by salesman.}— 
After a salesman, employed by a co. 
which sold motor cars at retail, had 
used one of its cars for demonstration 
purposes, he was induced by the pre- 
sident & manager of the company 
to buy the car. The co. when it pur- 
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chased the car had been “ financed ” 
by an acceptance corpn. to which it 
gave as security a Hen note & a chattel 
intge. On an interpleader issue follow- 
ing the seizure of the car by the accept- 
ance corpn. the salesman attacked the 
mtge. on the ground that it was not 
executed under the seal of the co. &, 
in the alternative, claimed to be a 
bona fide purchaser without notice of 
the mtge. or Hen agreement registered 
against the car:—Held: the mtge. 
was not invalidated by the lack of 
seal but the claimant was entitled to 
succeed on his alternative claim, under 
the principle embodied in sect. 3_of 
Factors Act, R. 8. A., 1922.—Re In- 
DUATRIAL ACCEPTANCE CORPN., LTv., 
SERVICE (GARAGE, LTp. & THOMa4s, 
(1933) 1 W. W. R. 24; 2 DL hi. 
798.—OAN, 


immediately for the best price he could get 
& to use the proceeds for his own pur- 
poses. On the day on which he got the 
car he sold it for less than the specified 
price to a purchaser who bought it in good 
faith & without notice of the agent’s 
fraud. The agent misappropriated the pro- 
ceeds. The car was subsequently purchased 
by deft. In an action of detinue by the 
owner of the car against deft. :—Held: 
(1) deft. acquired a good title by virtue 
of 1889 Act, s. 2; (2) the mercantile 
agent had not rendered himself liable to 
be convicted of larceny by a trick, inas- 
much as he was authorised by pltf. to 
pass the property in the car to a purchaser ; 
(3) as pltf. in fact consented to the mer- 
cantile agent having possession of the car, it 
was immaterial whether the latter committed 
larceny by a trick.—FoLKEs v. KING, [1923] 
1 K. B. 282; 92 L. J. K. B. 125; 128 L. T. 
405; 39 T. L. R. 77; 67 Sol. Jo. 227; 28 
Com. Cas. 110; 86 J. P. Jo. 552, O. A. 
Annotations :-4s _to (1) Apld. London Jewellers, Ltd. v. 
Attenborough, London Jowellers, Ltd. v. Robertsons 
London), Ltd., [1934] 2K. B. 206. As to (2). Distd. 
eap v. Motorists’ Advisory Agency, [1923] 1 K. B. 577. 
Consd. Lake ». Simmons, [1926] 2 K. B. 51; Lowther v. 
Harris, [1927} 1 K. B. 393. 48 to (8) Consd. Buller & Co. 
vw. Brooks (‘T. J.), Ltd. (1930), 142 L. T. 576. 
495b. —-— To specified person—Sale to 
third party.|—-Pitf., desiring to sell his motor 
car for £210, & being informed by N. that he 
had a friend-H., who would probably buy 
it for that price, allowed N. to have posses- 
sion of the car for the sole purpose of showing 
it & endeavouring to sell it to H. There was 
no such person as H., & N. represented that 
there was with the intention of obtaining 
the car for his own benefit. N. afterwards 
through an intermediary sold the car to 
defts. for £110. Before N. got possession of 
the car he had been convicted of theft & 
other offences, but that was not known to 
any of the parties. While N. was in posses- 
sion of the car he obtained an appointment 
as car salesman to a firm of motor engineers. 
In an action by pltf. against defts. for the 
return of the car or its value & damagea for 
its detention :—Held: (1) N. had obtained 
the car from pltf. by larceny by a trick, 
pltf. never having given any real consent to 
his having or passing the property therein, 
& pltf. should succeed in the action unless 
defts. had some valid defence thereto; (2) 
defts. could not rely upon the defence that 
under 1889 Act, s. 2 (1), the sale to them 
was as valid as if the seller had been expressly 








A RT V. SECT. 8, SUB-SECT. 10.— 
A, (a) vii. 


av. dct of 1889—'' When acting in 
ordinary course of business ’’ dafined. }— 
The expression ‘‘ whon acting in the 
ordinary ocourse of business of a 
mercantile agent,’’ means when acting 
within business hours, at a proper 
lace of business, & in other respects 
n the ordinary way in which a mer- 
cantile agent would act, so that there 
is noth to lead the pledgee to 


PART V. SECT. 3, SUB-SECT. 10.— 
A. (a) viii. 


at. dct of 1889—Necessily for proof of 
mala fides of purchaser.}— 
owner of goods, who has placed them 
with a mercantile agent, sues an alleged t 
purchaser thereof from the agent for 
wrongful conversion, 
on [the above Act] the actual payment 
of money by deft. to the agent will not 
destroy the fact of mala 
fact that the transaction is found not 
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authorised by pltf. to make the same, inas- 
much as N. was not a “ mercantile agent,”’ 
&, if he was, the sale by him was not a sale 
in the ordinary course of his business as a 
mercantile agent, within that sub-section ; 
&, further, because defts. had failed to 
satisfy the proviso to that sub-section by 
showing that they had not at the time of the 
disposition notice that N. had not authority to 
sell the car; & defts. had no defence to the 
action. 

(3) Under 1889 Act, s. 2 (1), proviso, the 
onus is on the person taking under the dis- 
position of the goods made by the mercantile 
agent of proving that he acted in good faith 
& without notice of the agent’s want. of 
authority, & is not upon the person whose 
goods have been disposed of by the agent of 
proving the contrary.—HEapP v. MOTORISTS’ 
ADVISORY AGENCY, Lrp., [1923] 1 K. B. 
577; 92 L. J. K. B. 553; 129 L. T. 146; 39 
T. L. R. 150; 67 Sol. Jo. 300. 

Annotations :— As to (1) Consd. Lake v. Simmons (1926), 95 
L. J. K. B. 586. Refd. Buller & Co. v. Brooks (T. J.), 
Ltd. (1930), 142 L. T. 576. 

a3 '. Annotation:—As to (1) Refd. Lake v. 
Simmons, {1926] 2 K. B. 51. 


500. Add. Annotalion:—Consd. Folkes v. King, 
[1923] 1K. B. 282. 

502. Add. Annotation :—Refd. London Jewellers, 
Ltd. v. Attenborough, Juondon Jewellers, 
Ltd. v. Robertsons (London), Ltd. (1934), 
151 L. T. 124. 

Agent intrusted with motor car to Sell 

to specified person—Sale to third party.|— 


505a. 





Heap v. MorTrorists’ ADVISORY AGENCY, 
Lrp., No. 495b, ante. 
507a. —-—— Onus of proof.)—Heap v. MOTORISTS’ 


ADVISORY AGENCY, Lrp., No. 495b, ante. 


517. Add. Annotation :—Generally, Refd. Lake r. 
Simmons, [1926] 2 K. B. 51. 


520. Add. Annotation :—As to (1) Refd. Folkes v. 
King, [1923] 1 K. B. 282. 


529. Add. Annotation :—Refd. Lake v. Simmons, 
{1926] 2 K. B. 51. 


530. Add. Annotations :—Consd. Lloyds Bank uv. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Reckitt 7. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 


561. Add. Annotation :-—Refd. St. Pierre v. South 
American Stores (Gath & Chaves), Ltd. & 
- Chilean Stores (Gath & Chaves), Ltd., [1937] 

3 All KE. R. 349. 


the hilt the mala fides of the alleged 
sale.—ACME STEEL Goops Co. OF 
CANADA, LTD. v. WatlsH CONSTRUC- 
TION Co., LTp., (1922) 1 W. W. R. 689 ; 
cae L. R. 529; 30 B.C. R. 539.— 


Where an 


PART V. SECT. 3, SUB-SECT. 11. 


- 5781. Agent—-Authorily to dbuy at 
discrelion—Secrel limttations.}—If a 
person desiring to buy grain arms his 
agent with contract forms for the. 


& deft. relies 


fidea, but the 


suppose that anything wrong is being 
done, or to give him notice that the 
disposition is one which the mercantile 
agent had no authority to make.— 
AOME SYeERnL Goons Co. oF CaNaDa, 
LTp. v. WALSH CONSTRUCTION CO., 
LTp., [1922] } W. W. R. 689; 63 
D. L. R. 529; 80 B. CG. R. 539.— 


to have been an ordinary sale, i.e. a 
salb to one desirous of either using 
the goods or mrpieorr of them to 
advantage, can of ftself have a hearing 
only on the question of d faith, 
& proof of the dishonesty of the nt 
is not sufficient; it must shown that 
deft. acted in bad faith, & the evi- 
dence should be such as to prove to 


58 


urpose & sends him out to have these 
orms executed i vendors & with 
authority to sign them on his behalf 
subject to the verbal condition that 
the agent must atipulate that the 
contracts are not. to come into effect 
until his principal as approved of the 
samples, this is a holding out that the 
agent has authority to make the con- 


582. Add. Annoiation :—Refd. Pearl Mill Co. v 
Ivy Tannery Co., [1919] 1 K. B. 78. 


586. Add. Annotation :—-As to (1) Refd. Clayton- 
Greene v. De Courville (1920), 36 T. L. R. 790. 


589a. Caretaker.}—ForpDER (J. C.) & Son, Lrp. 
v. HARTINGTON (1929), 73 Sol. Jo. 850. 


590. Add. Annotation :—Refd. Coldingham Parish 
Oouncil v. Smith, [1918] 2 K. B. 90. 


591. Add. Annotation :—Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 


605. Add. Annotation :—Refd. Miss Gray, Ltd. v. 
Cathcart (1922), 38 T. L. R. 562. 


608a. Tenant of public-house—Not being licensee 
—Holding out.])—Deft. was the licensee of a 
ublic-house at which meals were served. 
n 1917, an agreement was entered into 
between deft. & the general manager of the 
owners & a third person, whereby the latter 
became the tenant of the licensed premises 
& deft. was released from all obligations 
under the tenancy. The licence, however, 
was not transferred, & deft.’s name remained 
painted up over the doorway. During the 
continuance of the new tenancy liquor as 
well as food was sold on the premises. Pitfs., 
during this period, supplied fish, fruit & 
vegetables to the tenant. The accounts 
were not fully met, & pltfs., on discovering 
that deft. was the licensee, which discovery 
was made after the goods had been supplied, 
sought to make him liable for the price on 
the ground that the tenant was either the 
agent of deft. by operation of law, or that 
deft. was estopped from denying such agency : 
—Held:; where two people agreed that one 
should illegally & improperly occupy a 
position which could only be fawfully 
occupied by the other, that did not neces- 
sarily make the person occupying the position 
the agent for all purposes of the person who 
ought to be occupying it; the tenant was 
not in fact deft.’s agent ; & as between him- 
self & pltfs., deft. was not estopped from 
setting up the true state of affairs, because, 
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whatever misrepresentations were made, 
they did not reach pltfs. nor cause them to 
act to their detriment.—MacFisnuenriss, Lrp. 
v. HARRISON (1924), 93 L. J. K. B. 811; 
1382 L. T. 22; 88 J. P. 154; 40 T. L. R. 709; 
69 Sol. Jo. 89. 


627. Add. Annotation :—Refd. Pennington v. Re- 


liance Motor Works, [1923] 1 K. B. 127. 
.]—BEALBE v. MoUuLs (1847), 10 Q. B. 
976; 5 Ry. & Can. Cas. 105; 16L. J. Q. B. 
410; 11 Jur. 845; 116 BR. R. 370. 





Annotation :—Refd. Newton v. Bolcher (1848), 6 Ry. & Can. 
‘as. 338. 


646. Add. Cilation :—sub nom. Re WOLVERHAMP- 


TON, CHESTER & BIRKENHEAD JUNCTION Ry. 
Co., Ex p. CoTTLE, 14 Jur. 703. 

Add. Annotation :—Apld. Re Direct Exeter, 
Plymouth & Devenport Ry. Co., Hz p. 
Roberts (1850), 2 H. & Tw. 392. 


656. After this case insert ‘‘ See, also, COMPANIES, 


Vol. I[X., p. 53, Nos. 116 ef seq.’’ 


664. After this case insert ‘‘ Sec, also, COMPANIES, 


Vol. IX., pp. 44, 53, Nos. 61-638, 110.” 


704a. Mess committee—-Goods ordered by secre- 


tary.|—Pltf. supplied goods to the officers’ 
mess of a brigade of which deft. was at the 
time commanding officer, the orders for 
the goods being given by the secretary of the 
mess committee. [Pitf. sued deft. for the 
price, alleging that under the King’s Regula- 
tions deft. was liabie or that he was liable 
as principal for the acts of the mess secretary : 
—Held: the Regulations did not create any 
liability between the commanding officer & 
tradesmen, & as deft. neither gave nor 
authorised the orders, & pltf. did not give 
deft. credit, the action failed.—LASCELLES v. 
RATHBUN (1919), 35 T. I. KR. 347; 63 Sol. 
Jo. 410, C. A. 


| 710a. S.P. Bonnam v. Maycock (1928), 138 L, T. 


736; 44 T. lL. WR. 3873 72 Sol. Jo. 254. 


711. Add. Annolation :---Dhid. Butwick v. Grant, 


[1924] 2 K. B. 483. 


tracts, & the principal is bound | C. were not lable to pltf.—MoLauan- | an offer to D., as agent for L., to pur- 
thereby though no such stipulation is | LIN v. GENTLES (1920), 46 O. L. KR. | chase land of LL. for $5,000, & with 


made therein & no samples approved 
by the principal, if the vendors have | 245.—OAN, 
no notice of such limitation of the 


agent’s _authority.—Reep & KEAST | pany y, SECT. 3, SUB-SECT. 12.— 
B. (¢). 


v. McKENZIE yee Ltp., [1921] 3 


W. W. RR. 72.-CA : 
sc. Committee 


delivers goods to a branch office thereof 


477; 51 D. L. R. 383; 17 O. W.N. 


t ; D.; 
sa. Manager of branch office—Autho- | 9 ..,ciation—Emplo of Palla Shae thei t4 ated 


rity as such.}—When a oo. so conducts the committee were under no personal 


the offer paid $200 to 1). as a deposit. 
In an action for rcturn of the $200, 
the offer not having been accepted, 
the trial judge found that L. when 
approached by pltf. sent him to D. 
& told him to make an offer through 
that D. procured from pltf. a 
written offer to purchase at $5,000, 


by. ]-—Held : 
paying part only in cash, & that offer 


its business that a person who sells & | jianility to the employee for his salary. was refused by L.; that D. obtained 


is reasonably led to suppose that the 
branch has authority to give the order, 


the co. will not be permitted to escape | PART V. SECT. 8, SUB-SECT. 13.-—A. 
ground that such branch office had no | ,,, 04, Agent Holding out. Y—tt a leer 
the debtor’s, creditur, but the third 


lability for the purchase price on the 
authority to buy the goods.—FARM 


on an order received from such office Wo Mia fa (1926), 


from pitf. a second offer to pay all 
cash, & this L. also refused :——Held : 
D. had authority to receive an offer, 
&, as the making of a deposit was a 
part of that offer, D. was not gotng 
peyond his authority in recelving it.— 
SILVERMAN ov. LEGREE (1919), 45 
O, L. R. 107; 47 D. lL. R. 718; 15 


Propvucts, LTn. v. MACLEOD FLOURING 
Miizus, Ltrp., [1918] 3 W. W. R. 1035 ; 
fy ee L. R.128; 43 D. L. R. 770.— 


PART V. SECT. 8, SUB-SEOT. 12.—A. 


sb. Member of syndicate acting for syn- 
dicate.}-—Pltf. sought to recover from 
dofts., members of a syndicate formed 
for the purpose of exploring & testing 
certain sara properties, the price 
of goods supplied upon the order of 


one of the defte., C., & upon his credit. | 


At the time the goods were supplied, 
pltf. did not know that C. was a 
member of a syndicate or was acting 
for others:—Held: defta. other than 


party fails to pay the same over, the 
debtor is liable for the amount, unless 
the third party was the creditor’s 
agent. The onus is on the debtor to 
prove either that there was an express 
agency, or to shew, by the acts of the 
creditor, that these were sufficient 
to establish agency gf | out or 
estoppel.—C. v. y & McCune, 
(1924) 4 D. L. R. 735.—CAN. 

Ti1¢. —— Right to recetre 
depostt, }—An ent for sale has no 
imp)ied authority as such to receive 
a deposit.— PEARSON v. WILSON (1917), 
Q. W. N. 49; 11 Q. J. P. 105.—AUS. 


liive —-—--— .}~Pitf. made 
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O. W. N. 278.—CAN. 


se. Person obtaining possession of bill 
of lading—Intervention between shipper 
é& consignee.J—Mere possession of a 
bill of eaine in the hands of a person 
who has intervened between the 
original shipper & the consignee & 1s 
in no way identified, with the trans 
action except by possession of the 
document, does uot give him any 
authority to give a valid discharge of 
the money payable by the consignee,— 
STEWART v. RICHARDSON Sons & Co. 
Lrp., (1920) 3 W. W. R. 134; 53 
Bea R 625; 30 Man. L. R. 481.— 


Cases 712—810. 


712. Add. Annotation :—Expld. Butwick v. Grant, 


714. 
714a. 


718. 
72é. 
740. 
741. 
744, 


747a. 


PART V. SECT. 3, SUB-SECT. 13.—B. 
746i. Agent.J—An agout authorised 
to receive money for his principal 


[1924] 2 K. B. 483. 
Add. Annotation :—Consd. Butwick v. Grant, 
[1924] 2 K. B. 483. 
——.]—Authority to an agent to sell 
goods does not of necessity imply authority 


to receive payment of the price.—BUTWICK 
v. GRANT, [1924] 2 K. B. 483; 93 L. J. K. B. 





750. 
751. 


972; 131 L. T. 476, D. C. 752. 
Add. Annotation :—Apld. Bonham v. May- 

cock (1928), 138 L. T. 736. 

Add. Annotation :—Refd. Bonham v. May- | 754. 
cock (1928), 1388 L. T. 736. | 
Add. Annotation :—Refd. Bonham v. May- | 768. 


cock (1928), 1388 L. T. 736. 

Add. Annotation :—Refd. Bonham v. May- 
cock (1928), 188 L. T. 736. 

Add. Annotations :—Apld. Bradford v. Price 
(1923), 92 L. J. K. B. 871. Refd. Australian 
Bank of Commerce v. Perel, [1926] A. C. 737. 
Authority to receive cash for goods— 
Notice to purchaser to draw cheques to seller’s 
order].—Pltfs., who were coal factors, engaged 
W. to manage a branch business for them. 
W. was authorised to receive payment in 
cash for coal supplied by pltfs. to their 
customers. Pltfs. had notified their cus- 
tomers, including defts., that all cheques 
must be made payable to pltfs.’ order, & 
not to that of W. Defts. nevertheless paid 
for coal supplied to them by pltfs. by cheques 
made payable to W. or order. All these 
cheques were duly honoured on presentation. 
W. paid seven of defts.’ cheques into his own 
private account & embezzled the proceeds : 
--Held: as W. was authorised by pltfs. to 
receive payment in cash for coal supplied. 
& defts. had paid W. by cheques payable 
to his order, & the cheques were duly 
honoured, defts. were discharged, notwith- 
standing that pltfs. had notified them that 





804i. Agent—Im 


1b 


circumstances—H us. 


769. 
7170a. 


778. 
778. 
781. 


786. 
798. 


809. 


PART V. SECT. 8, SUB-SECT. 15. 
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all cheques must be made payable to 
pltfs.’ order.—Braprorp & Sons v. PRICE 
BROTHERS (1923), 92 L. J. K. B. 871; 129 
L. T. 408; 39 T. L. R. 272. 

Add. Annotation :—Consd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

Add. Annotation :—Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

Add. Annotations :—-As to (3) Refd. Robinson 
v. Marsh, [1921] 2 K. B. 640; Bradford v. 
Price (1923), 92 L. J. K. B. 871. 

Add. Annotation :—Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 
Add. Annotation :—Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

Add. Annotation :—Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

~|—GOKAL CHAND-JAGAN NATH 
NAND RAM DaAs-ATMA RAM (FIRM), 
65 T. L. 1. 15; 82 





(IRM) v. 
[1938] 4 All H.R. 407; 
Sol. Jo. 888, DP. C. 
Add. Annotation :—As to (1) Refd. Bradford 
v. Price (1923), 92 L. J. K. B. 871. 

Add. Annotation :—.48 to (2) Refd. Bradford 
v. Price (1923), 92 L. J. K. B. 871. 

Add. Annotations :—Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871; Butwick v. Grant, 
[1924] 2 K. B. 483. 

Add. Annotation :—Refd. Fettes v. Robert- 
son (1921), 37 T. L. It. 581. 
Add. Annotations :—Consd. 
Vaughan, [1920] 3 K. B. 240; 
Lill, [1921] 3 K. B. 157. 
Annotations :—Yor *‘ For full anns., see LAND- 
LORD & TENANT,”’ read ‘‘ For full anns., see 
SALE OF LAND.” 

Add. Annotation :—As to (3) Refd. Chilling- 
worth v. Esche (1923), 92 L. J. Ch. 461. 





Cheshire v. 
Maskell v. 


810. Annotations :—For full anns., see S. C. No. 
1192, post. 

oat : an 1 agent ae 

-d authorit wired to S., aland agent: ‘* Bed-rock, 

Ted autor rom | 213,950 net, £400 down, stock & 

furniture at valuation.’’ S. replied, 


may not recdive anything but money ; 
but, if he rocelves a cheque on a bank, 
& the amount of the cheque is paid 
to the agent before his authority is 
rovoked, that is a good payment to 
his ii ae ae i ae v. GUYETT 
(1920), 47 O. L. BR. 137 ; 5 D.L. R. 
606 170. W. N. 474.-—CAN. 

746 ti. —-—.]}—If one is authorised 
to sell anythi for another, the 
presumption is that he is to sell for 
cash, unless hare is something to show 
to the contrary.—WATSON tv. CADILLAC 


Moror SALkS Co., LTD., [1920] 3 
Ww. W. R. 107.—CAN. 
af. —— Authority to collect debis— 


Cashing cheques received.J—A _  oclerk 
employed in the business of the 
Canadian Govt. elevators, whose 
express duties were to collect amounts 
due from grain doalers for freight 
charges, etc., & on presentation of 
bills of lading & paxment of charges 
to hand out warehouse receipts, & 
deposit all money collected to the 
credit of the Receiver-Genoral in a 
designated bank & at certain intervals 
to remit by draft to the head office 
of the business, & which charges were 
almost a 8 paid to him by accepted 
cheque, although they might havo 
been ee ca in cash if so tendered :— 
Heli: to have no authority to cash 
any cheques aid to him or any 
ostensible aut aad justifying any 
bank eee him the cash for any suc 
cheque ®. RoOyvaL BANK OF 
CANADA, {1920} 1 W. W. R. 198; 
oan? L. R. 293 ; 30 Man. L. R. 104.— 


purchase stock for wife.}—The fact that 
@ husband was authorised to act, & 
has acted. as his wife’s agent in the 
purchase of stock through brokers docs 
not in itself teers the brokers in 
assuming that he is her agent to direct 
a sale of it; & even assuming that the 
rules of the stock exchange subject 
to which the order to purchase was 
pie confer on the husband authority 
direct such sale, the brokers’ 
responsibility to the wife for the lane 
ceeds of the sale is not discharge 
payment to the husband unless they 
show that he had authority, either 
express or implied, to receive 
the money.—AIKMAN v. BURDICK 
Deore. eee D. L. R. 852; 3 
W. RR. 785 varying, [1923] 1 
D. 'L. RR. 1165; 31 B.C. R. 478.—CAN. 


808 v. —— —— Break in markei.}— 
Instructions by an owner of wheat to 
his agent to ‘‘sell’’ without more 
means ‘‘ sell as soon as possible,’’ unless 
there is something in the circurnstances 
or the custom of a particular trade 
known to both partiege to give the words 
a different meaning. Where inetruc- 
tions to sell, without stipulating any 
price, were given after the close of the 
market on May 3 :—Held: the agent 
was justified in solling without further 
instructions at the opening of the 
market on May 4, though the market 
had broken by reason of the Grain 
Exchange having withdrawn option 
ene & the possibility of the Govt. 
fixing the price.—GEARHART v. QUAKER 
CAN Co., (1919} 3 W. W. R. 888.— 
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‘* Your wire says £400 down; suppuse 
you mean £4,000, wire us giving 
nathority to aell if we can get your net 
price.’? Deft. then wired, ‘‘ Four 
thousand eee Sell if you can get 
my net price.’’ S. replied, ‘‘ Have sold 
in aceordance with your wire, freehold 
for £13,750, stock & furniture at 
valuation, showing phos £13,250 net, 
£4,000 to be pal own, balance to 
be arranged on mtge. by you. lLTos- 
session as soon as license granted, not 
later Sigs mee 20, £500 deposit paid ’’: 
—Held; S. had no authority to sell 
on the terms on which he did sell.— 
PRINGLE ». McKay, (1922) N. ZL. R. 
818.—N.Z. 

815 iiia. 
GEARHART v. QUAKER OaTs Co. (1918), 
42 D. L. R. 791.—CAN. 


815 iiib. ——- —— .}- 
A land agent, whom pltf. had informed 
of his willingness to sell a property 
for £900, obtained =" offer of £825 
& telegraphed it to pltf., but through 
& mistake in transm ion the message 
as delivered to pltf. mentioned £925 
as the amount of offer. Plitf. tele- 
graphed his acceptance without naming 
an amount. The offer having been 
withdrawn, the agent agreed to sell 
the property to deft. for £825, & let 
him into possession. On the "tonder 
of the formal contract to pltf. for 
execution a month later he learned 
about the mistake in the telegram for 
the first time & refused to omnia — 
Heid: the specific authorit ally 
given to the agent did no orise 














823. 


824. 


828. 


829. 
833. 


834. 


834a. 


834b. 


the sale of pltf.’a property for less than 


Add. Annotations :—Consd. Tsang Chuen v. 
Li Po Kwai, [1932] A. C. 715; Abigail v. 
Lapin, [1934] A. C. 491. 


Add. Annotation :—Refd. Mercantile Bank of 
India, Ltd. v. Central Bank of India, Ltd., 
[1938] A. C. 287. 

Add. Annotations :—As to (1) Distd. Common- 
wealth Trust v. Akotey (1925), 94 L. J. P. C. 
167. Refd. Bradford v. Price (1923), 92 
L. J. K. B. 871; Slingsby v. District Bank, 
Ltd. (1931), 48 T. L. R. 114. Generally, 
Refd. Jones v. Waring & Gillow, [1926] A. ©. 
670; Mercantile Bank of India, Ltd. v. 
ieee Bank of India, Ltd., [19388] A. C, 
287. 


Add. Annotatian :—Refd. Lowther v. Harris 
(1926), 43 T. L. R. 24. 


Add. Annotations :—Consd. Keen v. Mear, 
{1920} 2 Ch. 574. Apld. Lewcock v. Bromley 
(1920), 127 L. T. 116. 


Add. Annotation :—As to (1) Consd. Keen v. 
Mear, [1920] 2 Ch. 574. 


-.|—A general authority to an 
agent to find a purchaser of a house does not 
authorise the agent to sign a contract binding 
on the vendor. ‘Chere must, to justify such 
a signing, be a special & express authority 
to sign.—LEwcock v. BROMLEY (1920), 127 
L. T. 116; 37 T. L. R. 48 3 65 Sol. Jo. 75. 


.|—The mere employment of an 
estate agent by an owner to dispose of a 
house confers no authority to make a con- 
tract. The agent is solely employed to find 
some one to negotiate with the owner. But 
if the agent is definitely instructed to sell at 
a certain price, those instructions involve 
authority to make a binding contract & to 
sign an agreement. 














But the authority is limited to signiny an | 


eee en prennens- op meena 


836. 


836a. —— 


Vol. L—Agency. Cases 828—836b. 


open contract & does not authorise the 
agent to sign a contract with special con- 
ditions, e.g. as to title with which it is no 
part of an estate agent’s duty to deal.— KEEN 
v. MEAR, [1920] 2 Ch. 574; 89 L. J. Ch. 518 ; 
124 L. T. 19. 


Add. Annotations :—-Consd. Keen v. Mear, 
[1920] 2 Ch. 574. Distd. Lewcock v. Bromley 
(1920), 127 L. T. 116. 


.|—KEEN v. MEAR, No. 834b, ante. 





836b. ——— -——- Authority alleged to be limited to 


420. L. R. 560; 130. W.N. 355; 14 


state price.|—Action for specific performance 
of a contract alleged to have been entered 
into by letters between pltfs. & H. & R., 
estate agents, whom pltfs. alleged were agents 
for the first deft. for the sale to pltfs. of free- 
hold premises. The defence was that the 
agents had a limited authority to state a 
price only. The premises had been offered 
for sale by auction by order of the mtgees. 
under particulars & conditions of sale referred 
to in the correspondence on Jan. 18. H. & 
R. inclosed plan & auction particulars to 
pitfs. stating in their letter that their client 
would be willing to sell the freehold at £550. 
On Jan. 27, pltfs. offered £100. On the 
28th H. & R. submitted that offer to the first 
deft., & asked for her instructions. On 
Feb. 8, the first deft.’s husband communi- 
cated with H. & R. over the telephone, & 
on Feb. 10, they wrote to pltfs. stating that 
their client would not accept £400, & that 
‘we are now authorised to close with you if 
you will increase your offer to £450.” Pltfs., 
on Feb. 14, wrote to H. & R. referring to 
the letter of Feb. 10, & stating ‘‘ we are 
prepared to accept your offer of this pro- 
perty agreeing to the price of £450. Kindly 
forward the contract in due course.” On 
Feb. 17, H. & R. wrote informing the first 


brokers.—-PURNA CHANDRA JDuTrT 0, 


£900, & no land agent as such is held 
out as having a general authority on 
behalf of his client to sell on any terms 
or at any price.—SHORTAL 0. 
eos {1920]) N. Z L. R. 103.— 











815 v. .J—Pltfs., an 
incorporated co., owning lots of Jand, 
appointed C. their general manager to 
supervise the sale of the lots. In 
the agreement between pltfs. & C. it 
was provided that he had no authority 
to make any represcntation as to 
pitfs.” properties other than those con- 
tained in their printed matter, & that 
he should have authority to accept 
offera for the purchase of lots according 
to pltfs.’ price-list. Plitfs. employed 
G. to sel) their lots. G., in Mar. 1914, 
telephoned to deft. from pltfs.’ office 
& induced deft. to buy two of the lots, 
upon the express agreement that 

tfs. would resol! the lots not later 

han Aug. 1914, at a profit of $100 on 
cach lot; G. informed deft. that he 
was authorised by C. to make this 
arrangement. ©. was present when 
G. was tele aOning & heard what G. 
said: C. told G. that he should not 
have said that pitfs. would reselJ 
the lots; but, according to the testi- 
mony of G., C. himself was not called 
as a witness, C. ratified the repre- 
sentation made in his name & ostensibly 
by his authority :—Held: C., as 
general manager, had ostensible autho- 
rity to make or ratify the collateral 
agreement, & any secret restriction of 
his authority would not affect deft., 
who relied upon his being the general 
manager.—CANADIAN GENERAL SE- 
OURITIES Co., LTD. v. GEORGE (1918), 


O.W.N.71; 43 D. lL. R. 20.—CAN. 


817 fi. Implied authority. )— 
A broker who had purchased corn on 
margin for w customer :—Held: justi- 
fled in selling on the customer failing 
to forward margin money when a 
slump occurred in the market-price, 
a gencral condition of the broker 
transacting such business being that he 
reserved the right to close transactions 
without further notice when margins 
were unsatisfactory, which condition 
the ct. inferred must have been known 
to the customer who had been for some 
time a *‘ room trader’? & dealer on a 
larger scale in the broker's office.— 
MALOOF v. BICKELL, [1920] 1 W. W. fh. 
407; 50 D. L. R. 590; 17 O. WL. N. 
294; 598. C. R. 429.—CAN. 

817 iii. Authority to ji ur- 
chaszer.-}—-On Jan. 20, 1920, oft. 
handed to his brokers a letter in these 
terms: ‘*I authorise you to procure 
a buyer of the above premises for 
Ra. 45,000 & on Your sending same, 
I shall pay you as remuneration at 
1 per cent. on the purchase-money. 
The same will be paid at the regis- 
tration of the conveyance, otherwise 
not.” The offer coutained in the 
letter was accepted by pltf. & there- 
upon the fact of such acceptance was 
communicated on the same day to 
deft. :—Held:; the offer contained in 
the letter amounted only to an offer 
to be put into touch with intending 
buyers of the premises & it was in 
no sense an authority to the brokers 
to sell deft.’s property or au offer on 
the part of the vendor to sell the 

remises to whoever might be brought 
n touch with the vendor by the 
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INDRA CHANDRA Roy (1921), I. L. R. 
49 Cale, 389.—IND. 

821i. --— General authority—Sale 
in own name.}—Ifeld: position. of 
yltfs. being that of brokers, in sellin 
n their own name they acted beyon 
the scope of their authority.—PATER- 


HON v. MCCALLUM, [1921] N. Z. L. R. 
869.—N.Z. 
833 xiiia. Instructions to pro- 





cure purchaser at specified sum.}—In 
negotiations for the sale of property 
u notification by a principal to his 
arent that he will accept a= pur- 
chaser at a specified sum will not 
authorise the agent to conclude a 
contract.—CARNEY Farm (1920), 
54.1. L. T. 61.—IR. 

sk. Solicitor — Authority to recetve 
tendersa— Tenders to be sent either to agent 
or principal. |}—Exors.gave inatructions 
to solrs. to advertise for tenders for a 
property & they told the solrs. to 
insert in the advertisement a notice to 
the effect that tenders might be sent 
either to the solrs. or to either of the 
exors. ; this latter the solrs. did not do. 
A tonder was received by the solra. & 
forwarded by them to the exors. & they 
wrote acknowledging the receipt there- 
of. Some days later the tenant of the 

roperty forwarded a tender to one of 
‘he exors., who did not communicate 
with his co-exor. or the solrs, about It. 
The solrs., having heard ne more from 
the exors. entered into a contract to 
sell the property to the person who 
made the first tender:—Held: the 
golrs. had no authority to give notice 
to the person making the firat offer 
that his tender was accopted.— Drans 
ve. ORR (1922), 63 D. L. R. 720.—CAN 


Cases 836b— 897. 


deft. that, as instructed by her husband, they 
had offered the property to pltfs. for £450, 
& that pltfs. had agreed to buy. The second 
deft. was prepared to purchase the property 
from the mtgees. at a price more than £450 :— 
Held: the agents had authority to conclude 
the contract, & pltfs. were entitled to judg- 
ment for specific performance of it.—ALLEN 
& Co., Lrp. v. WHITEMAN (1920), 89 L. J. Ch. 
634; 123 L. T. 773; 64 Sol. Jo. 727. 

Add. Annotation :—Refd. Banque Belge Pour 
ee v. Hambrouck (1920), 37 T. L. R. 


837. 


888a. ——- —-—.}-—The mere relation of principal 
& factor confers, ordinarily, an authority to 
sell at such times & for such prices as the 
factor may, in the exercise of his discretion, 
think best for his employer ; but if he receive 
the goods subject to any special instructions, 
he is bound to obey them.—SMAnRT v. SANDARS 
(1846), 3 C. B. 880; 16L. J. OC. P. 39; 7 
L. T. O. S. 339; 10 Jur. 841; 136 E. R. 152. 


Annotations :—Refd. Campanari v. Woodburn (1854), 15 
. B. 400; Siebel v. Springfield (1863), 3 New Rep. 36; 
Donald v. Suckling (1866), L. R. 1 Q. B. 585. 


840. For existing citations read “ (1848), 5 C. B. 
895; 17 L.J.C. P. 258; 11 L. T. O. S, 178; 
12 Jur. 751; 136 E. R. 1182.” 
Authority to discount bill.|—If an 
agent employed by the indorsees of a bill to 
et it discounted warrant it to be a good one, 
is employers are bound by his act, & are 
liable to refund if the bill k= afterwards dis- 
honoured by the acceptor.—FENN v. HARRI- 
SON (1791), 4 Term Rep. 177; 100 EB. R. 959. 
Annotations :—Refd. Fydell v. Clark (1796), 1 Hsp. 447; 
Lyon v. Melle (1804), 1 Smith, K. B. 478; Acraman 
Kx p. Bushell (1844), 3 Mont. D. & De G. 615; Royal 
Albert Hall Corpn. v. Winchelsea (1891), 7 T. L. R. 362. 
850. Add. Annotation :—Refd. Collins v. Hopkins, 
[1923] 2 K. B. 617. 


860. Add. Annotation :—Refd. Collins v. Hopkins, 
[1923] 2 K. B. 617. 

872. Add. Citations :—affd., [1918] A. C. 626; 87 
L. J. K. B. 1158; 119 L. T. 446; 34 7T. L. R. 
‘518; 62 Sol. Jo. 665, H. L. 
Add. Annotations :—Refd. Mechanical & 
General Inventions Co. v. Austin & Austin 
Motor Co., [1935] A. O. 3846; Algemeene 
Bankvereeniging v. Langton (1935), 40 Com. 
Cas. 247. 

888a. Salesman — Authority to cancel sale.)— 

LECKENBY v. WOLMAN, No. 308a, ante. 


845a. 
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885a. Grant of sole selling agency—Power of 
grantee to extend privilege—Extension to 
company controlled by agent.]-——- The firm 
of R. & Oo., one of applts., were the sole 
agents in the Island of Mauritius of the F. 
Co. of Canada for the sale of F. motor cars 
& F. spare parts. With the concurrence of 
said F. co. R. & Co. entered into an identical 
agreement with each of three garages under 
which said garages were given the exclusive 
right to sell a spare partsinthe Island. The 
agreements reserved, however, to R. & Co. 
the right to extend the same privileges to 
two other garages to be chosen by R. & Co. 
One of said three garage cos., a co. of which 
the three partners of R. & Co. were directors, 
went into voluntary liquidation; &, at the 
instance of R. & Co., a new co., to wit, resp., 
was formed, independent entirely of R. & Co. 
The new co. took over the stock-in-trade of 
the co. in liquidation & its sub-agency 
business in F. spare parts. Later, R. & Co. 
formed another co., the F. Service Station 
Co., Ltd., one of applts., & conceded to 
it the privilege of selling F. spare parts 
: within the Island. Jn the shares of this pew 
, co., the then four members of R. & Co., took 
. & retained a controlling interest, the remain- 
ing shares being held by their relatives or 
employees. To this co. the firm of R. & Co. 
gave the right, in effect, to be & represent 
itself as being the F. retail distributor in the 
Island, not only for the sale of F. parts 
but also for F. cars :—Held: R. & Co. were 
not entitled under the agreement to choose 
themselves as one of the garages to whom the 
privileges of the agreement might be ex- 
tended, &, consequently, what the firm could 
not do itself it could not do through a co. 
controlled by it, & the course adopted by 
the firm in forming applt. co. was not less 
damaging to the three other garages than 
would have been the similar activities of the 
firm itself. An injunction was granted to the 
resp. restraining KR. & Co. from conceding 
to the F. Service Station Co., Ltd., the 
rivilege of selling F. spare parts within the 
sland.—AvuTo Car & Sport EQUIPMENT Co., 
Lrp. v. Forp SBRVICE STATION Co., LTD., 
[1931] 3 W. W. R. 363, P. C. ; 


For ‘‘ For full anns., see ESTOPPEL,’ read 
“For full anns., see DEEDS, Vol. XVII., 
p- 216, No. 285.” 


897. 


PART V. SECT, 3, SUB-SECT. 16. 
a. Transpose lines 56 & 6 of this 
paragraph, : 


PART V. SECT. 8, SUB-SECT. 17. 


al. Agent forbidding purchaser to use 
machinery only partly paid for— Autho- 
eld as such.}—Where a letter, sent to 
a buyer of a farm machine under a 
conditional sale contract before he 
in in default, forbidding him, under a 
threat of serious consequencer, to use 
the machino, is written by an ent 
of the seller, with authority to sell & 
collect the Pees es & make 
settlements therefor, as an assertion 


of a right which is to continue until 
the buyer makes a scttlement, it will 
be held to be written within the ap- 
parent scope of such agent’s authority. 
—-ROBERT BELL ENGINE & THRESHER 
Co. ». FARQUBARSON, [1918] 1 W. W. R. 
heh a oe Sask L.R.81; 39D. L. R. 625. 


sm. Real estate agent—Authority to 
describe property.|—-A real estate agent 


employed find a purchaser has 
implied authority to describe to an 
intending purchaser the property 


offered for sale & to state any facta or 
circumstances which may affect its 
valne.—Hvaea v. Low lormreg (ee) 
4D. L. R. 315; [1928] 2 W. W. R. 


710; on appeal, [1929] 3 D. L. R. 725; 
2W.W.R. 55; 235. L. R. 592.—CAN. 

an. Afanager of farm—Authority to 
engage labour—d sell produce.J—A 
manager of a farm or estate may 
engage labour to do the necessary 
work thereon, or he may sell the pro- 
duce, & then the owner will be bound 
by the reprosentations made by the 
Manager as to auch produce,-— RAVENE 
PLANTATIONS, LTD. v. ESTafE ABREY, 
{1928} App. D. 143.—S. AF. 

an Authority to invest funds—Funds 
used in own business.}—M. P. M. 
MURUGAPPA CHETTI tv. MADRAS 
OFFICIAL ASSIGNEE (1937), 81 Sol. Jo. 
785, P, C.-—- IND. 


e 


906. 


918. 


922. 


926. 


941. 


942. 


944. 


945a. 


906 fi. 
MERCHANTS & MANUFACTURER? FIRE 
INSURANCE Co., [1932] 2 D. L. R. 621; 
4M. P. R. 582.—CAN. 

906 iv. 
daughter's property.}—Where a person 
employs another relying 

ere titude for the work entrusted 
mM, 
person to delegate the trust to another. 

Where the authority which a mother 
had to manage her daughter’s property 
involved a certain trust or discretion 


Vol. L—Agency. Cases 906—975. 


Part Vi.—Delegation. 


Add. Annotations :-—Apld. Tarn v Scanlan, 
Neilsen, Andersen v. Collins, Muller (London) 
v. Lethem, Muller v. I. R. Comrs. (1927), 44 
T.1.R. 53. Refd. Prager v. Blatspiel, Stamp 


& Heacock, [1924] 1 K. B. 566. 


Add. Annotation :—Refd. Strathlorne S.S. Co. 
v. Andrew Weir & Co. (1934), 40 Com. Cas. 168. 


Add. Annotations :—Apld. Tarn v, Scanlan, 
Neilsen, Andersen v. Collins, Muller (London) 
v. Lethem, Muller v. I. R. Comrs. (1927), 44 
T. L. R. 53. Refd. Prager v. Blatspiel, Stamp 
& Heacock, [1924] 1K. B. 566. 


Add. Annotations :—Refd. Prager v. Blatspiel, 
Stamp & Heacock, [1924] 1 ne B. 566; Tarn 
v. Scanlan, Neilsen, Andersen v. Collins, 
Muller (London) v. Lethem, Muller v. I. R. 
Comrs. (1927), 44 T. L. R. 53. 


Add. Annotation :—As to (1) Refd. Prager v. 
tare Stamp & Heacock, [1924] 1 K. B. 
566, 


Add. Annotation :—Refd. or v. Blatspiel, 
Stamp & Heacick, [1924] 1 K. B. 566. 


Add. Annotations :—Refd. ee v. Blatspiel, 
Stamp v. Heacock, [1924] 1 K. B. 566; Tarn 
v. Scanlan, Neilsen, Andersen v. Collins, 
Muller (London) v. Lethem, Muller v. I. R. 
Comrs. (1927), 44 T. L. I. 58. 


-]— Pltfs., who were financially in- 
terested in goods to be shipped to B., em- 
ployed defts., B. Bank, who, in turn, em- 
poyed sub-agents to collect the proceeds. 

?itfs. wrote to defts.: ‘‘ We beg toa T.and you 
herewith the undermentioned bills for col- 
lection, subject to the deduction of cur. 
mission & expenses & to the condition 
mentioned.’’ That condition was: ‘ Col- 
lections are undertaken at depositor’s risk 
only on the understanding that no liability 
whatever attaches to the bank in connection 
therewith or with the storage and insurance 
of the relative goods.”’ In the margin of the 
document under the heading ‘‘ Instructions ”’ 
was the following: ‘‘ Documents to be sur- 
rendered against payment: if goods are not 
taken up, please do your best on our behalf 





to warehouse & insure them accom fire.” 


PART VI. SECT. 1. 


—— ——,]}—GRIMMER 0. 49 Cale. 325.—IN 


80. Agrcement 


Mother 





managing 
upon his 


is not competent for that pitt. : 


~~ ae - 


to 


955. 


957. 


964. 


966. 


975. 


(1921), 49 L. R. R, Ina. App. 46; 
assist 


ness had been listed for aale, asked 
pit. who had practical knowledge of 
he latter class of business, to assist 
him in finding a purchaser, 
‘If this deal comes off we will 
split a nice piece of change " :—Held : 
t ere was a contract 
arties that the commission if earned 


etween the 


This document was received by the deft. 
bank, who acted upon it. Goods to which 
the bills related were destroyed by fire at 
the Customs House, B., when uninsured. 
Pltfs. alleged that their loss was due to 
negligence on the part of the deft. bank & 
(or) their sub-agents in omitting to insure 
the goods. It was contended for pltfs. 
that the clause providing that no liability 
should attach to deft. bank must be dis- 
regarded, as being repugnant to the con- 
tractual duty undertaken by the defts. to do 
their best to warehouse & insure the goods 
against fire. The action was brought by the 
C. P. Assocn. against B. Bank & the A.-P. 
Co., their sub-agents :—Held: although in 
certain cases where the employment of a 
sub-agent was authorised the agent might 
be impliedly authorised to create privity of 
contract between the principal & the sub. 
agent, there was no general rule of English law 
that such authority should be implied when a 
sub-agency was authorised. In the present 
case no such authority was to be implied & the 
claim against the sub-agents failed.—-CaLico 
PRINTERS’ Assocn., Lip. v. BARCLAYS BANK 
(1931), 145 L. T. 61; 86 Com. Cas. 197, C. A. 


Add. Annotations :---As to (1) Consd. Calico 
Printers’ Assocn., Ltd. v. Barclays Bank 
(1931), 145 L. T. 51. Generally, Refd. Muller 
(London) v. Lethem, Same v. I. R. Comrs., 
[1927] 1 K. B. 780. 


Add. Annotation :—As to {1) Consd. Calico 
Printers’ Assocn., Ltd. v. Barclays Bank 
(1931), 145 L. 'T. 61. 


Add. Annotation :-—-Consd. Calico Printers’ 
ee Ltd. vw. Barclays Bank (1931), 145 


Add. Annotations :-—Consd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 
Refd. Bentall, Horsley & Baldry v. Vicary 
(1980), 47 T. Ja. Tt. 9. 


Add. Annotation :- Consd. Belvedere Fish 
Guano Co. v. Rainham Chemical Works, 
Feldman & Partridge, Ind, Coope v. Same, 
ila a 2K. B. 487. 


TI. L. R. | sale of grain to whom the goods are 
consigned or delivered, consigns the 


aygent— | same to & sub-agent for sale, & the 


Remuneration—Construction of con- | billof lading & such other documents vs 
tract.|—Deft., a real-estate agent, with | circumstances as there are puppets 
whom a printing & Hthograp ing busi- the inference of the agent’ 8 rig 


deal with the goods, then in the abse a 
of any shine 6 owing a coutrary inten- 
tion the sub-agent has only to account 
ip respect of the proceeds to the first 
agent & not to the original princtpal. 
Ea ett A PARED & BOTTERELL, 
Tre 3 W. 159; 53D. L. R. 
451; 30 Man} ii: i. 500-6 AN. 


& said to 


for the exercise of which she was 
selected :~-—Held: she could not dele- 
te that trust & appoint her husband 
perform the duties of her agency.— 
ROBINSON w. LONG, [1923] 3 D. L. R. 


918.—CAN. 
er of pr 
A ts866 ‘is invalid if fait: is gianted by a a 
a 


906 v 
vee as attorney for one who 
r of the property leased, & 
who d not n ate or consider the 
lease or know of it until after {ts execu- 
tion.—BONNERJI vv. SITANATH Das 





y their joint efforts would be divided ; 
in the absence of any local or trade 
meaning to the contrary, the meaning 
of the words quoted was that the 
diviston would be an equal one: &, 
therefore, nen having rendered assist- 
ance in bringing about the sale which 

was mae was entitled to Judgment for 
half the pear rsg — JAMES v. PERRIS, 
(1932) 1 W. W. BR. 250; 1D. LL. R. 
472; 44 B. C. R. 622.—CAN. 


PART VI. SECT. 8, SUB-SECT. 1. 
043 ili. ——— —-—-.}—If an agent for 
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PART VI. SECT. 3, SUB-SECT. 2. 


enn ——— Contract with sub- 
oved ee | principal. }—~Where a 

ac. ure i en an agont to sell Ite 
shares, ha aTntenaed him to employ 
sub-agents, & had approved of the 
contract made by the agent on Ite 
behalf with a sub-agenut:—Weld: the 
co. was Hable to the sub-agent for 
commission due under his con 
BERGMAN 0. eee Farm Imp. Co., 
[1924] 1 D. L. R. 350.—OAN, 





“— 


Cases 977—1001a. 


977. Add. Annotation :—As to (1) Consd. Calico 


980a. ——  ——..] — NATIONAL 


987. 


Printers’ Assocn., Ltd. v. Barclays Bank 
(1931), 145 L. T. 51. 


EMPLOYERS’ 


EncGLish AND Empire Dicest SUPPLEMENT. 


MUTUAL GENERAL INSURANCE ASSOCN., LTD. 
v. ELPHINSTONE, [1929] W. N. 135. 


981a. ——— Failure to give proper instructions to 


sub-agent.|—SELLER v. WORK (1801), Mar- 
shall on Marine Insurance, 4th ed., p. 243. 


Part -Vil—Ratification. 


Add. Annotation :—Consd. Re Becket, Purnell 
v. Paine, [1918] 2 Ch. 72. 


989. Add. Annotation :—Refd. The Zigurds (No. 


989a. 


4),48 T. L. R. 563. 


.|—Resps.’ manager, without 
their authority & fraudulently, obtained 
from their bankers, in exchange for cheques 
drawn by resps. upon the bankers, drafts for 








tion had no applicability to a forged signa- 
ture, but pltf. was estopped from alleging 
the forgeries because his silence until after 
his wife’s death had caused the bank to lose 
their right of action against the fprger, & 
therefore the action failed.—GREENWOOD v. 
Manvrins Bank, Lrp., [1933] A. C. 51; 101 
L. J. K. B. 623; 147 L. T. 441; 48 T. LR. 
601; 76 Sol. Jo. 544; 38 Com. Cas. 54, H. 1. 


equivalent amounts drawn by the bankers | 4nnotations :—Refd. Imperial Bank of Canada v. Begley, 


upon themselves, payable to bearer, & crossed 
‘not negotiable.’’ These drafts the manager 
paid to an account which he had with applts., 
é& they collected the amounts. Resps. sued 
applts. for damages for conversion of the 
drafts :—Held: the action failed, since resps. 
could not ratify the act of their manager in 
obtaining the drafts, so as to have a title to 
sue, without also ratifying his subsequent 
dealing with the drafts, the form of which 
made collection through a bank necessary.— 
UNION BANK OF AUSTRALIA v. MCCLINTOCK, 
[1922] 1 A.C. 240; 91 Lio. P.C. 108; 126 
L. T. 588, P. C. 


Annotation :—Refd. Australian Bank of Commerce v. Perel, 
{1926] A. C. 737. 


Compare No. 338a, ante. 


994. Add. Annotation :—-As to (3) & (4) Apprvd. 


995. 


995a. 


Greenwood v. Martins Bank, Ltd. (1931), 47 
T. L. HR. 607. 

Add. Annotations :—Consd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 'T. L. lh. 607; 
Algemeene Bankvereeniging v. Langton 
(1935), 40 Com. Cas. 247. Refd. Bow’s 
Emporium v. Brett (1927), 44 T. L. RR. 194. 
—-—.] Plitf. bad an account with deft. 
bank, & his wife forged his signature on 
cheques & thereby drew out all the money 
left in the account, & she lent it to her sister. 
Pitf., on discovering the facts, did not at 
once inform the bank, but about nine months 
later, when his wife told him that she wanted 
more money for her sister, he stated his 
intention of going to the bank, & that night 
his wife committed suicide. Pltf. then went 
to the bank & told the manager about the 
forged cheques. In. an action by piltf., 
claiming to be credited by deft. bank with 
the amount of the forged cheques, the bank 
pleaded (a) adoption & ratification, & (b) that 
pltf. was estopped by his silence from alleging 





that the signatures were forgeries. The. 


tribunal of first instance found that the forged 
cheques were honoured through the careless- 
ness of the bank officials. There was no 
evidence that the pltf. had ever adopted the 
forged cheques as his own :—Held: ratifica- 


ered t pee re ie i ae Saal 


vre fia une Seda oy sub- 
agent. CVve agent who employs a : 
sub-agent is Hable to the principal for | 3 D. L. R. 426.—CAN, 


PART VI. SECT. 4. 





money received by the sub-agent to the 


principal’s use, & 
the principal for the negligence & 


is responsible to 


other breaches of duty of the sub-agent 
in tho course of his employment.— 
Hooie v. Royat Trust Co., [1931] 


PART VII. SECT. 2. 
990 i a. —— ——.} In a contract 


[1936] 2 All K. R. 367; Official Trustee of Charity Lands 
v. Merriman ‘Trust, Ltd., [1937] 3 All EK. RR. 85. 


998. Add. Annotations :—Refd. Lake v. Simmons 


(1926), 95 L. J. K. B. 586; Vandepitte v. 
Preferred Accident Insurance Co. of New 
York, [1933] A. C. 70. 


1001a. Offer accepted by agent subject to ratifica- 


tion—Withdrawal before ratification. ]}—Pltf. 
was chairman of the board of management 
of a charity. Deft. wrote a letter to the 
board saying that he would sell certain 
property to the board for £6,500. At a full 
meeting of the board instructions were given 
to arrange for an inspection of the property 
by members of the board on a specified date. 
A deputation, consisting of pltf. & twelve 
other members of the board, viewed the 
property & had an interview with deft. The 
price of £6,500 was again mentioned, & deft. 
was told that all the members of the board 
present had resolved to buy the property, 
& that they could carry the necessary resolu- 
tion, & they purported to accept deft.’s offer 
subject to a formal meeting. The secretary 
of the charity stated that the deputation was 
not a quorum & could not act as a properly 
constituted board. On the next day deft. 
wrote to the secretary promising that the 
deeds of the property should be left to be 
inspected by the solr. to the charity, & that 
his own solr. would forward a form of con- 
tract; & the secretary thereupon sent out 
a notice to members of the board of a special 
meeting to be held two days later ‘‘ to receive 
the report & recommendation of the deputa- 
tion.”” On the day of that meeting deft. 
telegraphed to the secretary cancelling all 
negotiations. The meeting, however, passed 
resolutions to ratify the deputation’s accept- 
ance of deft.’s offer to sell for £6,500, & to 
instruct the solr. to the charity to require 
deft. to complete. In an action by plitf. on 
behalf of himself & of all other mgmbers of 
the board for specific performance of an 
agreement to sell the property to the charity 
for £6,500 :—Held : on the facts the members 
of the deputation did not warrant their 


for sale of land, if the seller fraudu- 
lently simulates -his wife’s signature 
this vitiates the contract, & she cannot 
ratify her signature.—BECKMAN  v., 
ca (1913), 13 D. L. R. 540.— 


authority to bind the board, & their accept- 
ance of deft.’s offer was subject to ratifica- 
tion by the board; (2) where an offer is 
accepted by an agent subject to ratification 
by the A gee there is no contract or con- 
tractual relation until ratification, & at any 
time before ratification the offer may be 
withdrawn.—WaATSON v. DaAviEs, [1931] 

Ch. 455; 100 L. J. Ch. 87; 144 L. T. 545. 


1005. Add. Annotation :—Refd. The Joannis Vatis 
(1921), 91 L. J. P. 182. 


1009. Add. Annolations :—Refd. Drughorn  v. 
Rederiaktiebolaget Trans-Atlantic, [1919] 
A. C. 203; The Joannis Vatis (1921), 91 
L. J. P. 182; Underwood v. Bank of Liver- 
pool, Same v. Barclays Bank, [1924] 1K. B. 
775; Robinson v. Midland Bank (1925), 41 
T. L. R. 402; Greenwood v. Martin’s Bank, 
Tid., [1982] 1 K. B. 371. 


1013. Add. Annotation :—Refd. Ruby S.S. Corpn., 
Ltd. v. Commercial Union Assurance Co. 
(1933), 150 L. T. 38. 

1018. Add. Annotation :—Refd. Ruby S.S. Corpn., 
Ltd. v. Commercial Union Assurance Co. 
(1933), 150 L. T 38. 


1019. Add. Annatation :—Refd. Greenwood v. 
Martin’s Bank, Lid., [1932] 1 K. B. 371. 


1022. Add. Annotations :—Expld. & Distd. Watson 
v. Davies, [1931] 1 Ch. 455. Consd. Reynolds 
v. Atherton (1921), 125 L. T. 690. 


1026. Add. Annotation :—-Refd. Reynolds v. Ather- 
ton (1921), 125 L. T. 690. 

1027. Add. Annotation :—Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch. 559. 

1028. Add. Annotation :—Refd. Re Betinyton’s 
Tenancy, Bebington v. Wildman, [1921: 1 
Ch. 559. 

1029. Add. Annotation 
Tenancy, Bebington v. 
Ch. 559. 

1083. Add. Annotation :—Refd. Bowyer, Philpott 
& Payne v. Mather, [1919] 1 kK. B. 419. 


-~—Refd. Re 
Wildman, [1921] 1 


Bebington's | 


| 
| 
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1038a. —-— After issue of notice to abate—Before 


institution of proceedings.}] — By a bye-law 
of the city council of -» Which was the 
sanitary authority of W., it was provided 
that whenever the council was in vacation 
the mayor & the chairmen of the respective 
committees of the council might give such 
instructions as were requisite with respect 
to any matter of an urgent nature, provided 
that all such acts were in due course reported 
to the council. The council of W. held no 
meeting between July 26, 1917, & Oct. 18, 

1917—the summer vacation, & the public 
health committee of the council did not sit 
between July 17, 1917, & Oct. 9, 1917. On 
July 17, 1917, the public health cornmittee 
passed a resolution appointing its chairman, 
é& in his absence the acting vice-chairman, 
to deal with all urgent matters on behalf 
of the committee during the summor 
vacation. This resolution was reported to 

the council & approved by them on July 
26, 1917. About the middle of Sept. 1917. 

the medical officer of health, being satisfied 
that a nuisance existed upon certain 
premises in the district of the council & 
city of W., caused a written notice of the fact 
of its existence to be served on the owner 
of the premises under Public Health London 
Act, 1891 (c. 76), 5. 8. As the nuisance was 
not abated, the matter was reported by the 
medical officer to the chairman of the public 
health committee, & the latter, considering 
that the matter was urgent, & acting under 
the authority conferred upon him by the 
resolution of the public health committee, 
which had been confirmed by the council, 
as before stated, directed that a notice should 
be served upon the owner of the premises 
requiring him to abate the nuisance in accord- 
ance with the provisions of sect. 4 of the Act. 
This notice, which was issucd in due form, 
was served upon the owner on Sept. 25, 
1917. This action of the chairman was 
reported to the public health committee at 
their first meeting after the summer vacation, 
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1002 ji. .J—FARRELL <4 SONS v. 
POUPORE LUMBER CoO., $35] 4 
D. L. R. 783.—CAN. 

1008 v .) — H. was 








a. 
tenant to P. of lands held under a lease 
which expired on Sept. 29, 1880. P. 
brought an ejectment to recover 
possession of the lands, & for mesne 
rates, & after ho was in a position to 
mark judgment, an agrecment was 
entered into in Nov. 1884. between 
H. & P., by which P. agreed to grant a 
lease to H. for 31 years from Sept. 29, 
1884, H. pa £860 on or before 
Dec. 15, as for mesne rates up to 
that date, rs for costs. & that H. should 
be at liberty to sell subject to the land- 
lord’s approval. H. not having paid 
such sum of £860, judgment for posses- 
sion was enterod on Dec. 16. After 
the entry of the judgment negotiations 
took place between P. & D. who had 
taken the lands temporarily for grazing 
from H. for a lease of the said lands to 
D.. & on Jan. 2, 1885, D. paid P. 
£860, & the following day signed a 
proposal for a lease for 35 years from 

Sept. 29, 1884, at the yearly rent of 
#200. P. was "only tenant for life of 
the Jands, & could not take a fine, "& 
there was no mention in the agreement 
with D. of the payment by him of the 
£860. On Jan. 6, 1885, the writ in the 
present action was issued by P. against 


J.8. 


3 


H. claiming £1,000 damages for mesne 
profits from the expiration of the lease 
on Sept. 29, 1880, & in the alternative 
£1,000 for use & occupation. H. by 
s defence claimed the benefit of the 
payment by D. of the £860, & by leave 
of the judge at the trial paid Gd. into 
ct. on the count in trespuss. At the 
trial P.’s agent deposed that he told 
D. that whoever gave him £860 would 
get the land. D., who was examined 
for H., deposed that be knew £860 was 
claimed from H. for arrears of rent & 
costs, & that he was willing to pay that 
Bum on getting a good lease. ‘The 
ae uestion left to the jury was ‘‘ whether 

e £860 was paid by D. & received by 
IP. as for the rent of the farm due by 
H.”’ They found that it was, & that 
the 6d. lodged in ct. was sufficient :— 
Held: there was evidence proper to be 
submitted to the jury that the £860 

ah aa by D. & received by H. as & 
tor the arrears of rent & costs, & that 
it was competent for H. to adopt & 
claim the benefit of the payment as a 
defence to the present ection: — 
PURCELL vt. HEXDERSON (1885), L. R. 
16 Ir. 213, 466.—IR. 

1006 v b. J—A contract 
made on behalf of a person, but with- 
out his authority, by a person who does 
not profess to be acting for a principal 
cannot be ratified.— REIMER v. ROSEN, 
(1918) 1 W. W. R. 425.—CAN. 


1006 vo. ——— ———.. +A person does 
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pot become a principal by any act of 
so-called ratification, unless at the time 
of the contract the so-called agent waa 
not acting for himself but was intending 
to bind an ascertainuble principal; 
even if It is intended that some un- 
named Bora hae shall benefit, if the 
so-called agent purports to be acting 
for himself & not for another, the 
rule applics.—-MCCALLUM v. COHOE 
(1918), 44 O. L. R. 497; 46 D. L. R. 
733; 150. W.N. 262.—CAN, 

1006 vd. —-~.J--Pltf & FF. 
were customers of defte.’ bank & F. 
was, unknown . pltf., largely indebted 
to the bank. a branch manager 
drew up a ces note for $2,500 
which was signed by Fk. & made pay- 
ablo to the order of pltf. on demand. 
Pitf. was induced to advance ee 
$2,500 before the undertaking by 
written on the note, * this note er 
bo paid when demanded,” but, K. did 
not sign this statement as branch 
manager. The bunk recelved the 
money by pltf.’s cheque payuble to 
order of & indorsed by him, which 
stim was then used to liquidate B.'s 
debt to the bank. Pitf. claimed that 
deft. bank had ratified the acts of K, 
& were liable :--l/eld : it was not the 
intention of K. as shown b the evi- 
dence to act as agent of defts. in the 
transactions. — BRASSKTH v. Ro ety 
BANK OF CANADA (1922), 67 D. L. 
740.—CAN. 
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Cases 10388a—1104a. ENGLISH AND EMPIRE 


on Oct. 9, 1917, & approved by them, & ! 
the matter was later on, on Oct. 18, 1917, 
reported to & approved by the council. As 
the nuisance stil] continued, proceedings were 
taken against the owner by the sanitary 
inspector, & on Dec. 5, 1917, an order was 
made for its abatement by the magistrate 
who heard the complaint. The owner there- 
upon applied for & was granted a rule nisi 
for certiorari to quash the order of the magis- 
trate on the ground that the same was made 
without jurisdiction, the notice of Sept. 25, 
1917, not having been given by the authority 
or direction of the council or of the public 
health committee, or after consideration by 
them in pursuance of Public Health London 
Act, 1891 (c. 76), 5. 4 (1):—Held: as the 
act of the duly authorised agent of the 
council, namely, the chairman of the public 
health committee, appointed to act in urgent 
matters during the vacation under the bye- 
law & in pursuance of the resolution of the 
committee subsequently ratified by the 
council, was reported to & approved & 
ratifled by the council prior to the institution 
of proceedings against the owner of the 
premises, the ratification related back to the 
time of the doing of the act in question, 
- namely, the serving of the notice of Sept. 25, 
1917, & the magistrate had jurisdiction to 
make the order of Dec. 5, 1917.—R. v. 
‘ CHAPMAN, Ha p. ARLIDGE, [1918] 2 K. B. 


Digest SuPPLEMENT. 


208; 87 L. J. K. B. 1142; 110 L. T. 59; 
82 J. P. 229; 16 L. G. R. 525, D. O. 
Annotation :—Refd. Bowyer, Philpott & Payne v. Mather, 
(1919) 1 K. B. 419.. 

1040. Add. Annotations :—Refd. Prager v. Blat- 
spiel, Stamp & Heacock, [1924] 1 K. B. 566; 
Tarn v. Scanian, Neilsen, Andersen v. Collins, 
Muller (London) v. Lethem, Muller v. I. R. 
Comrs. (1927), 44 T. L. BR. 58. 


1046. Add. Annotation :—Refd. Burnham-on-Sea 
cs District Council v. Channing, [1933] 
.N. 61. 


1079. Add. Annotation :—As to (1) Refd. Re 
Bebington’s Tenancy, Bebington v. Wildman. 
[1921] 1 Ch. 559. 

1098. Add. Annotation :—Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 


1102. Add. Annotations :—Consd. Re Bankruptcy 
Notice, [1924] 2 Ch. 76. Refd. Edwards v. 
Motor Union Insce., [1922] 2 K. B. 249; 
Re Simms, Lz p. Trustee, [1934] Ch. 1. 


1104a. —--—— .]—If goods in the city of London 
are sold by a broker, to be paid by a bill of 
exchange, the vendor has a right, within a 





, reasonable time, if he is not satisfied with 


the sufficiency of the purchaser, to annul 
the contract. But the vendor must intimate 
his dissent as soon as he has had an opportunity 
to inquire into the solvency of the purchaser. 
Five days considered too long a period for 





PART VII. SECT. 5. 


1037 vil. ——~.)—In order that a 
porson may be deemed to have ratified 
ap act done without his authority, it is 
necessary that at the time of the 
ratification he should have full know- 
ledge of al] the material clrcoumstances 
in which the act was done, unless he 
intends to easy the act & tuke the 
risk whatever the circumstances may 
have been.—-WHKELKR v. HIshy (1918), 
420.L. RK. 654; 140, W.N. 150; 43 
D. L. Rt. 92.—CAN. 

1037 viii. .}-—The agent of defts. 
hired pltfs., but exceeded his authority 
in regard to the terms of hire :—-Fleld : 
dofts, were not estopped, by accepting 
pltfs.’ services, trom disputing pltfs.’ 
claim for wages, defts. having repudi- 
uted the agent’s authority as soon as 
the terms of the contract were brought 
to thelr attentiou.—Roy v. Str, JOHN 
LUMBER Co., Fisukk o. Str. JOHN 
Oe eas Co, (1919), 46 N. B. R. 120.— 


1037 ix. .}—The burden of prov- 
ing ratification rests on the person 
alleging it, who must prove full 
knowledge of the facta.—THOMPHON 
v. LYNNE, [1021] 2 W. W._R. 635; 
66D L. KR 729; 14 Sask. L. R. 282,.— 
CAN. 

1037 x. .]}—A_ grain. broker 
placed, according to his practice, a 
written confirmation of a purchase of 
grain made for a customer in a rack 
which was in the broker’s office & 
had been pointed out to the customer, 
& the contirmation remained there for 
a month. The broker knew the cus- 
tomer’s street address. The oustomer 
had not iustructed the broker to muke 
the purchase in question :—Held:; tho 
confirmation did not affect the customer 
with notice of or Hability for the trans- 
action.-—MELILINIUK uv. MORRISON & 
KELLY, Lrp., [1930} 1 W. W. R. 602; 
1D. L. R. 984.—CAN, 


PART VII. SECT. 6, SUB-SECT. 1. 


. 1044 vil. .} — In considering 
whether a person is bound by the acts 
of an ostensible agent which are alleged 














to have been ratified, the distinction 
is to be observed between a ratitica- 
tion to be implied from conduct 
showing an intention to ratify & an 
estoppel to deny ratification, the case, 
that is, where, without a conscivus 
intention to ratify, the so-called 
principal is estopped from denying 
that his conduct must be treated as a 
ratiNcation.—McKay v. TubHOPE 
ANDERSON OO., LTD., (1918) 3 W. W. R. 


994; 44D. L. R. 100; 14 Alta. L. R. 
131.—CAN, 
1044 viii. .J- Natitication by a 





principal of the acts of an poet agent 
must bo evidenced either by clear 
adoptive acts or by acquiescence 
equivalent thereto, & the act or acts 
of adoption or acquiescence must be 
accompanied by full knowledge of all 
the essential facts.—THOMPSON  v. 
LYNNE, [1921] 2 W. W. R. 6385; 56 
D. L. ik. 729; 14 Sask. L. R. 282.—CAN. 


1044 ix. .}~—If an agent executes 
on behalf of a former principal a con- 
tract for the sale of land, although his 
wuthority to execute such contracts 
hus terminated, then if the purchaser 
seeks to hold the principal liable there- 
under he must show that tho principal 
has placed himself by some act or 
omission of his own in a position which 
compels him to accept the contract & 
carry out ite terms; & this:is not 
shown where there does not appear 
to have been any holding out of such 
agent by the principal either to the 
purchaser directiy or by  circum- 
stances of publicity which reached him 
& upon which he acted.— ZEREBESKY 
a (1921) 3 W. W. R. 628.— 








1044 x, .)~—ABBOTT v. McDovu- 
GaLL . & COWANSB (man. (1928) 1 
(1997) 3 W. WW. R. 816.— 


D.L. R. 295 ; 
CA 


PART VIi. SECT. 6, SUB-SECT. 2. 
1086 i. Purchase — Acceptance of 
govuas paupne Tiere an agent, autho- 
rised to buy goods of a certain kind, 
buys goods of a different kind, if the 
principe for whom they are bought, 
hough repudiating the oontract & 
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returning most of the goods, keeps 
art of them, he thereby does an act 
o relation to the goods which is 
inconsistent with the ownership of the 
seller, & so accepts them, & in so doing 
ratifies the purchase.——BoONTEX Im- 
PORTING Co. PANAR (1922), 63 


v. 
D. L. R. 2003 [1922] 1 W. W. RB. 128 
—C 


1100 iv. —— Paid by cheque 
of unauthorised agent.J—-S. took part in 
the negotiations for the sale of an engine 
by applt. to resp., but was notapplt.’s 
agent either to effect the sale or to 
collect the purchase-money. After 
the sale resp. pre the money to 8., 
thinking that he was apps agent, 
& a few days later 8S. told applt. that 
he had received the money but could 
not pay it over then, & offered to pa 
interest on it, to which applt. agreed. 
After several applications from applt. 
S. handed him a cheque for the balance 
shown to be due in an accompanying 
statement, in which 8. debited himself 
with interest & took credit for com- 
mission. Applt. accepted the cheque 
& paid it into his account, but it was 
dishonoured & he then sued resp. for 
the purchase-money :—Held; aprlt.’s 
acceptance of the cheque was a clear 
adoptive act evidencing his ratification 
of S.’s unauthorised act in receiving 
the money.—MCEHWAN v. JOHNSTONE, 
[L918] N. ZA. LR. 49.—-N.Z. 


80. Demand for payment cver 
of deposit.}—Where an agent had no 
authority to sell on the terms on which 
he did sell :—Held: a letter of the 
principal, demanding payment of the 
money received by the agent as a 
deposit, did not ratify the action of 








the agent in sel PRINGLE ¥, 
M‘Kay, [1922] N. Z. L. R. 818.—N.Z. 
1104 bil ao eee i }~-Where a 


principal, knowing the full circum- 
stances of the signing of an agree- 
ment for sale & purchase of land by an 
agent on his behalf, does not notify 
the purchaser of his repudiation for 
nearly three years he is estopped by 
his acts & conduct from objecting to 
the agreement.— WEST wv. DILLICAN, 
(1921) N. Ls L. R. 617.—N.Z. 


this purpose.—-HopGson v. DAVIES (1810), 2 
Camp. 580; 170 E. R. 1241, N. P. 


Annotations -—Retd. Maxwell v. Deare ee): 23 L. T. O. 9, 
1; Humfrey v. Dale (1857), 7 BE. & B. 266 


1105. Add. Annotation :—-Refd. The Yuri Maru, 
The Woron, [1927] A. C. 906. 

1109. Add. Annotation :—As o (2) Refd. Koenigs- 
blatt v. Sweet, [1923] 2 Ch. 314. 

1128. Add. Annotation :—Consd. Trollope (Geo.) 
& Sons v. Martyn Bros., [1934] 2 K. BB. 436. 

1128. Add. Annotation :—Retd. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 814. 

1129. Add. Annotation :—Refd. Robinson v. Mid- 
land Bank (1925), 41 T. L. R. 402, 


Vol. I1—Agency. Cases 1104a—1238a. 


1188. Add. Annotation :—As to (2) Refd. Com- 
mercial & Estates Co. of Egypt v. Board of 
Trade, {1926} 1K. B. 271. 


1145. Add. Annotation :-—Refd. Consolidated [En- 
tertainment, Ltd. v. Taylor, [1937] 4 All 
iE. RR. 482. 

1146. Add. Annotation :-—Expld. & Distd. Watson 
v. Davies, [1931] 1 Ch. 455. 


1158. Add. Annotation :—Refd. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 


1160. Add. Annotation:—As to (1) Refd. 
Joannis Vatis (1921), 91 L. J. P. 182. 


The 


Part VIII—Relations between Principal and Agent. 


1175. Add. Annotation :—Refd. Cheshire v. 
Vaughan, [1920] 3 K. B. 240. 
1176. Add. Annotations :—Refd. Cheshire  v. 


Vaughan, [1920] 8 K. B. 240; Maskell v. 
Hill, [1921] 3 kK. B. 157. 

1192. Add. Annotution :—As to (3) Refd. Jarvis v. 
Moy, Davies, Smith, Vandervell & Co., [1936] 
1K. B. 399. 

1196. Add. Annotation :—Refd. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


1206. Add. Annotations :—Consd. Gould v. S. E. 
& C. Ry., [1920] 2 K. B. 186. Apld. Finn v. 
Shelton Iron, Steel & Coal Co. (1924), 131 
L. T. 218; Westminster Bank »v. Hilton 
(1926), 136 L. T. 315. Consd, Calico i Saal 
Assocn., Ltd. v. Barclays Bank (1930°, }! 


L. T. 51. 
85 L. J. K. B. 1187; Weiss, Biheller & 
Brooks v. Farmer, [1923] 1 K. B. 226; 





accordance with order.}-—Defts. gave to 


Portofino Tank Steamer Owners v. Berlin 
Derunaptha (19384), 39 Com. Cas. 330; 
Strathlorne S.S. Oo. v. Andrew Weir & Co. 
(1934), 40 Com. Cas. 168. 

1208. Add. Citation :—-13 Asp. M. I. C. 463. 

1208a. ——— J—VALE (J.) & Co. v. VAN 
OPPEN & Co., LTp. (1921), 37 'T. L. R. 367. 

1211. Add. Annotations :—-Apld. Weigall v. Runci- 
man (1916), 13 Asp. M. L. C. 463. Refd. 
Finn v. Shelton Iron, Steel & Coal Co. 
(1921), 1381 L. T. 218. 

1218. Add. Annotation :---Refd. Savory & Co. v. 
Lloyds Bank, Ltd. (1932), 48 'T. L. R. 344, 

1281. Add. Annotation :—Refd. Vaile Bros. v. 
Ilobson, Ltd. (19383), 149 1. T. 288. 





Refd. Weigall v. Runciman W910) | / 1288a. Duties of sole agent.]--~VPItf. co., who had 


the sole export agency for a certain brand of 
whisky in Australasia, made a contract with 


A RR ee = era 


of agency by which he takes over 











sk. Acknowledgment of order.J—An 
acknowledgment of an order given to 
an agent who is acting in excess of his 
authority is not ratification.—McIsa ao 
v. FRASER MACHINE & MoTorR Co,, 
LTp. (1910), 44 N.S. R. 290.—CAN. 


PART VII. SECT. 6, SUB-SECT. 8. 


1127i. On person alleging ratifica- 
tion. )}—The burden of proving ratifica- 
tion rests on the person alleging it, 
who must prove full knowledge of the 
facts.—THOMPSON  v. ae {1921} 
2 W. W. R. 635; 56D. L. R. 729; 
14 Sask. L. R. 282.—CAN. 


PART VII. SECT. 7, SUB-SECT. 1. 
11282 iff. An act done by a 
Peron on behalf f of another person, 
ut without that other person’s autho- 
rity or knowledge, & subsequently 
ratified by that other prestes the 
relationship of principal cut 
between the parties in Lee of that 
act.—-GREAT WEST eee LTD. v. 
hy eal (1924] 1 D. L. R. 185.— 


st. Trading goode— Agent for sale.)}— 
If an agent for sale of goods trades 
them for other goods & the princi- 
pal ratifies the transaction, the goods 
received in sicbecrat pd become the 
principal's property.—REX GROCERY 
vt. Hiaas & Kren "{1926] 8 D. D. A R. 
565 ; [1925] 2 W. “Ww 





k. L. R. 492.—CAN, 


PART VIII.SECT. 3,8UB-SECT.1.—A. 
1184”7.—— —— Goods not in 


Itf. a written order to ship from 

MIngland on account of defts. one 
thousand two-gallon & two hundred 
& fifty three-gallon stoneware jars. 
Pitf. ordered jars from & manu- 
facturer in England to be shipped in 
performance of this order. Two lots 
were shipped & delivered to defts. who 

aid for them. Delfvery of the laat. 

ot, which comprised thirty-nine three- 
gallon & three hundred & forty-two 
two-gallon jars, was refused by defts. 
on the ground that there were twenty- 
three more of the three-gullon jars 
& twenty-five less of the two-gallon 
jars than had been ordered, & also that 
the mouths of a large number of the 
jars were not of the specified rize :— 
Held: piltf. was under a duty to 
purchase goods for defts. of the 
description "ordered, & his failure to do 
so amounted to a breach A ag ng 


BULTERS Pv. ROOPE, 11922) N « Et. 
§49.—N.Z. 
1188 ii. —-—— -~—-—-.}—Wheat held 


by dofts. for pltfs. was on pitfs.’ order 
shipped by defts. from M. to A. 
Pltfg. telegraphed instructing defta. 
to sell at once. Deftsa. wrote saying 
that until the cars arrived at A. they 
were unable to sell. They at Snes, 
however, tried to sell & after ten days 
did so:—Held: they were justified 
in selling at the price then obtainable 
& without receiving further inatruc- 
tions.—JacKBON vv. SASKATCHEWAN 
CO-OPERATIVE ELEVATOR O0., LTD., 
{191913 W. W. R. 572.—OAN. 


sw. Failure to read contract of 
agency.)-—-A person signing a contract 
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goods ig bound by a term requiring 
im to insure, whether he reads the 
contract or  not.—GRAY-OAMPBKLI, 
oan v. FLYNN, (1923] 1 D. C. R. 51.— 


PART VIII. SECT. 2, SUB-SECT. 2.— 
A. (8). 





1214 iv. Negliyent mtarepre- 
sentation.J—An agent who in breach 
of his duty to his principal induces 
him by negligent misrepresentation to 
onter into a contract is liable to make 

Ood to his principal the loss arising 
herefrom. 

In such a case the principal may 
recover either in tort or in contract, 
& it is no unswer to his claiin that he 
is also entitled to recover froin the 
gi party to the contract induced 

his agent.—YoOUNG vw. TASSELL, 
OLB N. "G. L. R. 924.—N.Z. 

1214 Vv. .-—The duty of a paid 
agent to his principal is to exercise 
care, &kill, & honesty, & if he takes on 
himself to convey nformation which 
he considers it material that his 
principal should know, & which he 
recommends & intends his principal 
to adopt, it is his duty to use reason- 
able care & skill in ensuring the 
accuracy of that tome —HBROWN 
v. THORNES, (1920) N. Z. li. R. 306.—- 


PART VIII. ed SUB-SECT. 2.— 





sb. Agent liable for failure to give 
information.J---PHILLIPS —_v. AEN 
(1937), &1 Sol. Jo. 814, P. C.—IND 


Cases 1288a—1251. 


deft. co., whereby the latter became the sole 
agent in New South Wales for the sale of that 
whisky. By a clause in this contract, deft. 
co. agreed to devote the principal part of 
their energies, so far as Scotch whisky was 
concerned, by means of themselves, their 
travellers, & others, to pushing the sale of 
this whisky in bulk throughout New South 
Wales. They were, however, not precluded 
from selling proprietary brands of whisky in 
response to orders therefor, nor from dis- 
posing of their stocks of such whiskies. Pltf. 
co. became dissatisfied with the volume of 
orders received from deft. co., & sued them 
for breach of contract. It was also a term 
of the contract that pltf. co. should supply, 
inter alia, all corks for the bottling of the 
whisky, but, by a substituted agreement, 
deft. co. used a form of stopper which had a 
lead liner, & a quantity of whisky was thereby 
rendered unfit for sale :—-Held: (1) deft. co. 
was under an obligation vigorously to pro- 


ENGLISH AND Empire Digest SupPLEMENT. 


In a letter of instructions to deft. pltf. 
inserted libellous statements concerning two 
officials of the co. Deft. handed the letter 
to his partner, who negligently left it at the 
co.’s office. The manager found it, read it, 
& communicated its contents to the two 
persons defamed, each of whom sued plté. 
for libel & obtained judgment against him 
for damages & costs. Plitf. then sought to 
recover from deft. the amount which he had 
paid for damages & costg in the libel actions 
as damages for breach of an implied duty to 
keep secret the letter of instructions :— 
Held: pltf.’s liability for damages in the 
libel actions did not result from deft.’s 
breach of duty, & deft. was liable for 
nominal damages only.— WELD-BLUNDELL v. 
STEPHENS, [1920] A. C. 956; 89 L. J. K. B. 
705; 123 L. T. 593; 36 T. L. R. 640; 64 
Sol. Jo. 529, H. L. 


Annotations :-—Consd. Re Polemis & Furness Withy, [1921] 


mote the sale of the whisky exported by pltf. 
co., & to sell as much of that whisky as they 
could throughout the whole period of the 
contract, such obligation being subject to 
their rights under the contract to sell their 
existing stocks of whisky, & to supply pro- |* 
prietary brands in response to orders therefor. 
The obligation under the contract was not 


Steam Tug 


« 


3K. B. 560; A. & B. Taxis v. Secretary of State for Air, 
[1922] 2 K. B. 328; Harnett v. Bond, [1924] 2 K. 8, 517; 
Bradstreets British, Ltd. v. Mitchell (1932), 48 T. L. R. 670. 
Refd. Proops v. Chaplin (1920), 37 'T. 
Co. v. Shipping Controller, [1922] 1 K. b. 
- 127; The San Onofre, [1922] P. 243; Adelaide 8.5. Co. 
v. R., [1923] 1 K. B. 59; Tournier v. National Provincial 
& Union Bank of England, [1924] 1 K. B. 461; 
brook v. Stokes, [1925] 1 K. B. 141; Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 135 L. T.83; Single- 
ton Abbey (Owners) v. Paludina (Owners), The Paludina 
(1926), 95 L. J. P. 135. 


L. R. 112; Elliott 


Ham- 


» 


satisfied by inaction & mcrely not preferring 
other brands; (2) deft. co. had broken their 
contract, in that they had ::ot made a steady 
effort to sell the whisky supplied by pltf. co., 
nor had they done their best to promote its 
sales in their tied & managed houses. 
Further, their travellers had solicited orders 
for other brands; (3) it was a breach of the 
contract to allow the exhibition of advertise- 
ments, in tied & managed houses, of com- 
peting proprictary brands; though they 
would be permitted to stock such brands, & 
to include them in their lists of brands 
stocked ; (4) there was no implied warranty 
on the part of deft. co. that the stoppers were 
free from defect, but, from the relationship 
between the parties, who were both concerned 
with the reputation & success of this 
particular whisky, there was an obligation 
upon deft. co. to use reasonable care in the 
matter, & this they had not done.— 
Davis (B.), Lrp. v. Toorn & Co., Lrn., 
[1937] 4 All Ie. R. 118; 81 Sol. Jo. 881, P. C. 


1243a,. ——— Extent of Nability.}—Pitf. employed 


deft., a chartered accountant, to investigate 
the affairs of a co. in which he was interested. 


1243b. 








.}—Accountants, employed to 
prepare balance-sheets from the books of a 
tirm, stated the amount of ‘‘ cash at the 
bank ”’ as it appeared in the books, without 
examining the bank pass-book, or obtaining 
any statement in reference thereto from the 
bank, or informing the firm that they had 
not done so. The entries in the books were 
falsely made by a fraudulent clerk, whose 
defalcations were not discovered, as they 
would have been if the entries in the books 
had been checked by reference to the pass- 
book :—Held: (1) the accountants were 
negligent ; (2) they were liable in damages 
for the amount of the defalcations of each 
year which would have been discovered if the 

roper steps had been taken as to the pass- 

ook.—Fox & Son v. MorRISH, Granr & 
Co. (1918), 35 T. L. R. 126; 63 Sol. Jo. 193. 


1250. Add. Annotation :—Apld. Re City Equitable 


Fire Insce, [1925] Ch. 407. 


1251. Add. Annotation :—Apld. Re City Equitable 


Fire Insce. (1924), 40 T. L. BR. 853. 
After this case add ‘' See, generally, Com- 
PANIES, Vol. IX., pp. 553 et seq.”’ 


PART VIII. SECT. 2, SUB-SECT. 2.— 
B. (b). 





to whom a client entrusted money for 
investment on heritable security to 
yield 5 per oent., invested £1,000 of the 
amount in 1903 on a heritable bond 
which boro to be secured over tenement 
ed a de & £200 on a postponed bond 
over other aubjects. These properties 
both belonged to another client of tho 
agont’s firm, who, in 1905, died 
insolvent, & heavily indebted to the 
firm. He had anted an ex facie 
absolute disposition of the tenement 
pro rty in favour of the firm prior 
n date to the bond for £1,000, which 
loan was accordingly not validly 
secured; & the postponed bond for 
£200 was worthless, as the prior bond 
exhausted the value of the seourity 
subjects. None of these facts were 
communicated to the lender :—Held : 


while the agents were not guilty of 
nogligence in investing the moncy as 
they did in 1903, in view of the fact 
that they were called upon to obtain a 
5 per cent. investment, t Zf were guilty 
of negligence upon the death of the 
borrower in 1905, in respect that, a 
conflict of interest having then arisen 
between them & the lender in connec- 
tion with the £1,000 bond, they failed 
to inform their client of the position, 
failed to realise her investments, & 
failed to advise her to seek independent 
legal advice.—WERNHAM 0. M‘LEAN, 
BatRD & NEILSON, [1925] S. C. 407.— 
SCOT. 

sv. Customa broker. }—-WOLSELY TOOL 
& Motor Car Co. v. Jackson PotTrs 
& Co. (1915), q O. W. N. 617; 8 
oO. Ww. N. $11 ; 33 oO. u. R. 96, §87.-— 
CAN. 

1260 i. Faclor.}— Where advances 
are made by a factor on the security of 
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a world commodity, such as grain, 
;consigned to him for sale, it is his duty 
to deal with the goods in such a way 
as to guard, not only himself, but the 

rincipal also, against loss. There is 
me in every such transaction a 
right on the part of the factor to 
realise on his security wehonever the 
exigency of the case demands it.— 
UNITED GRAIN GROWERS, LTD. v. 
MaBEY, [1925] 1 D. L. R. 301; [1925] 
1 W. W. R. 19.—CAN. 


1260 ii, ——~.+—Where an elevator 
company advances money on the 


security of grain delivered to it in 


storage which it is authorised by the 
contract between it & the borrower to 
sell without notice at any time it 
deems itself unsecure, the co. is not, 
in the absence of an express agreement 
to that effect, restricted to resorting 
to the pledged grain to obtain repay- 
ment, but can sue on the implied 


1263a. 








-]|—Agents employed to sell land are 
generally employed to obtain the best pur- 
chase price reasonably obtainable. Their 
duty to their principal does not cease when 
they have procured an offer to purchase 
which he accepts subject to contract. It is 
still their duty to inform him of any offer 
which they receive at a higher price than 
that so accepted, & they remain subject to 
this duty until final contracts of sale & pur- 
chase have been signed & exchanged. 

The owner of house property employed a 
firm of house agents to sell the property. 
They gave particulars to a tenant of the 
property, among other persons, & procured 
an offer from a prospective purchaser. They 
communicated, this offer to the owner, & he 
accepted it subject to contract. The tenant 
then made an offer to the agents to purchase 
the property from the prospective purchaser 
at an increased price. In the bond fide belief 
that they had performed their duty as agents 
to, the owner when he had accepted the offer 
of the prospective purchaser subject to con- 
tract, they omitted to inform the owner of 
the offer of the tenant. Afterwards final 
contracts for the sale & purchase of the pro- 
perty were signic:d & exchanged by & between 
the owner & the prospective purchaser. The 
owner then brought an action against the 
agents for damages for breach of duty in not 
disclosing to him the offer of the tenant 
before the contracts were signed & exchanged. 
The agents counterclaimed for commission 
on the sale of the property :—Held: the 
obligation of the agents to the owner was not 
fully performed when he had accepted the 
offer subject to contract but continved until 
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final contracts were exchanged ; this obliga- 
tion involved a duty to communicate to him 
the offer of the tenant; having committed 
a breach of this duty they were liable in an 
action for damages, & the measure of 
damages was the difference between the price 
named in the contracts & the price offered 
by the tenant ; also in the circumstances the 
agents were entitled to their commission. 

There may well be breaches of duty which 
do not go to the whole contract, & which 
would not prevent the agent from recovering 
his remuneration; & as in this case it is 
found that the agents acted in good faith, & 
as the transaction was completed & applt. 
has had the benefit of it, he must pay 
the commission (ATKIN, L.J.). —~— KEPPEL v. 
WHEELER, [1927] 1 K. B. 577; 96L. J. K. B. 
433; 1386 L. T. 2038, C. A. 


Annotations :—~Folld. Harrods, Ltd. v. L , (193 
K. B. 157. moka rite ts ie 


Apld. Raymond »v. Wooten (1981), 47 I. L. R. 
Consd. Trollope (Geo.) & Sons »v. Martyn Bros., 


606. 
[1934]2 kK. B.436; Musson v. Moxley, [1936] 1 All E.R. 64. 
1263b. -----—- Valuation.]--Baxren vu. Gapp & Co., 


Lrp., [1038] 4 AIL. R. 4575 159 1. TT. 586 ; 
55 T. I. Re. 13153 82 Sol. Jo. 1082. 


1265. Add. Annotation :—-Refd. Re City Equitable 


Fire Insce., [1925] Ch. 407. 


1267. Add. Annotations :—Refd. Banbury v. Bank 


of Montreal, [1918] A. C. 626; ° Everett v. 
Griffiths, [1920] 3 K. B. 163. 


1269. Add. Annotations :-—Apld. Halliwell v. Ven- 


ables (1930), 99 L. J. K. B. 353.  Refd. 
Banbury v. Bank of Montreal, [1918] A. C. 
626; Coldman v. Lill. [1919] 1 K, B. 443; 
The Empress (1922), 92 lL. J. P. 42; Pratt v. 
Patrick, [1924] | K. B. 488. 
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promise to repay which is ordinarily 
incident to a loan; &, moreover, the 
co. is not obliged to sell the grain &, 
if it does sel] it, cannot be held to have 
been negligent &, therefore, Hable to 
the borrower merely because it did 
not sell at a time when it could have 
received a higher price than it did 
reccive.— PATTERSON (N. M.) & Co., 
LTp. v. CARNDUFF, [1931] 2 W. W. R. 
221.—CAN. 

1262 ii. Kertent of duties.}— 
If a local agent is entrusted by an 
absent owner with looking after & 
renting a furnished house, then, 
although he is not an insurer of the 
safety of the property, he must use 
reasonable care & diligence in its 
protection & preservation, & if he fails 
to do so he will be liable for the 
resulting loss. If furniture disappears 
or is damaged beyond reasonable 
wear & tear, he is prima facic liable to 
account for it. Evidence sufficient 
to excuse him from liability would in 
some instances be quite light, In others 
more burdensome, depending on such 
questions as the checking over or not 
of the articles of the furniture, the 
character of the tenants & the con- 
stituents of the tenant’s family, the 
ipa & nature of the missing articles, 
e 





When the owner claims damages 
against the agent for lost or damaged 
articles the question of Hablility may 
be directly involved in regard to each 
article, & that Hability is a question 
for the judge, & in such case the value 
of any article or the damage done to 
it can be most conveniently deter- 
mined by the judge when deciding 
the question of liability, rather than by 
a referee.—CARLILE wv. NORTHERN 
TRUSTS Co., {1924} 2 W. W. R. 964.— 


1262 iii, ———_ ——.}—-A house agent, 
employed to look after the renting 
of a furnished house, must keep a 


proper inveutery of the furniture & 
check 2+ over cerefuly with each 
incoming & outgoing tenant, & he 
must exercise cars in seeing that 
tenants to whom he rents the house 
are the proper sort of persons to occupy 
it; but, in the absence of a special 
contract, the agent is not a guarantor 
of the rent, or bound to pay the taxes, 
or to notify the owner so as to prevent 
a sale of the house for non-payinent 
thereof.—HYLAN)D v. COSTERTON 
(B. C.), (1927) 1 D. L. R. 1166; (1927) 
1 W. W. Kh. 340.—CAN. 


1264 ii. Acting for vendor & 
purchaser——Payment of rents to vendor 
afler notice of claim by purchaser.)— 
Where an agent who acted for both 
parties in connection with a sale or 
immovable property on the terme of 
‘“‘cush against transfer,’’ received the 
rents &, after notice that they were 
claimed Ey the purchaser, paid them 
over to the seller as having, in his 
opinion, the better title thereto :— 
Held: he war personally Hable to the 
purchaser therefor.—-Dk KOCK _ ». 
FIncHAaM (1902), 19 S. C. 136.—S. AF. 


1264 iii. ——~ Advice as to values.)— 
Pitf. employed defts. who were land 
agents, to dispose, of certain land, & 
they induced him to exchange his pro- 
perty for certain other lands which 
were less in value than those of pltf. 
Pitf. was in humble circumstances & 
of little business experience :—Held : 
it was the duty of defts. to see that an 
Inadequate consideration waa not ac- 
cepted for the disposal of pitf.’s pro- 
perty without vising him as_ to 
values. This duty obtains, notwith- 
standing that the agent may be acting 
as agent for both parties to the ex- 
change transaction.— How v. CARMAN, 
{1931} b. A. 8. R. 413.—AUS. 


sw. Wool broker.}—A wool broker, In 
cases where he recelves wool from a 
customer upon which a limit has been 
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placed, is not in law bound to indicate 
to the customer the state of the 
market from time to time, so as to be 
able in daniager if he faila to do s0.— 
FERREIRA v0. GINGELL, (1921) H. D. L. 
3$74.—-8. AF. 


PART Vil. SECT. 2, SUB-SECT. 2.—0 


1269 vii. .)}-—Doft., an insur- 
anes broker, gratuitously procured 
policies from American cos. :—ZTleld: 
as it wan not shown that deft. was in 
any way vogligent, or that he know or 
ought to have known of the invalidity 
of the policies, deft. was not liable.— 
DIMITROFF wv. GONDER (1924), 56 
O. L. R. 119.—CAN. 





PART VIII. sage a SUB-SECT. 3.— 
» (a). 


ti. ——- Purser employed on ship by 
railway company— & oney advanced by 
company to enable shin to be procured. \}— 
Held : the co. were not Hable to account 
to the shipowner for money received 
by the purser & not paid over, for he 
was accountable to the shipowner.— 
VANEVERY v. BUFFALO & LAKE HURON 
Ry. Co. (1861), 20 U. C. R. 630.—CAN. 


12761. Failure to keep accountsa— 
Liability for charges of accountant pre- 
paring accounts.)—Deft., employed by 
pitf. to administer his affaire, exhibited 
gross negligence in carryiug out his 
trust. e failed to keep proper books 
or records of pitf.’s affairs or to render 
accounts. Plitf. was compelled to 
employ accountants to prepare ac- 
counts between the parties :—Held: 
pitf. was entitled to claim the charges 
of two accountants for preparing 
accounts between the parties as 
damages due to deft.’s negligence, 
which deft. should have contemplated 
as the natural result of such negli- 
gence.—MEAD v. CLARKE, [1922) 
I. dD. ) 49.—8. AF. 


Cases 1279—1386b. ENGLISH AND Emprre Digest SupPLEMENT. 


1279. For ‘For full anns., see Practice & 
PROCEDURE,’ read ‘For full anns., see 
ExEcurTorS, p. 745, No. 7745.” 


1288. Delete ‘‘ For full anns., see Equity.” 


pij Vulcaan v. Ludwig Mowinckels Rederi 


A/S. (1987), 42 Com. Cas, 200. 


1885a. ——.]—FIELD v. ALLEN (1842),9 M. & W. 


604; 152 EB. R. 204. 


1304. Add. Annotation :—Refd. A.-G. v. Goddard | 1885b. Whether agent may set up jus tertil.]— 


(1929), 98 L. J. K. B. 743. . 

1311. Add. Annotations :—Apld. Holt v. Markham, 
[1923] 1 K. B. 504. Distd. Jones v. Waring 
& Gillow, [1926] A. C. 670. Refd. British & 
North European Bank v. Zalzstein, [1927] 
2 K. B. 92; Anglo-Scottish Beet Sugar 
Corpn., Ltd. v. Spalding Urban District 
Council, [1937] 3 All EB. R. 335. 

1315. Add. Annotation :—Refd. Camillo Tank 
S.S. Co. v. Alexandria Engineering Works 
(1921), 38 T. L. R. 184. | 

1816. Add. Annolation :—Consd. The 
[1921] P. 236. 

1318. Add. Annotations :—Aato (1) Refd. Anderson 
v. Equitable Assce. Soc. of United States 
(1926), 1384 L. T. 557; Bartlam v. Evans, 
{1936] 1 K. B. 202. 

1346. Add. Annotation :—Consd. A.-G. v. Goddard 
(1929), 988 L. J. K. B. 748. 


1852. Add. Annolation:—Refd. Firm Bishun 
rene v. Seth Girdhari Lal (1934), 50 T. L. R. 
460. 
1356. Add. Annotation :—As to (1) Refd. Yourell 
v. Hibernian Bank, [1918] A. C. 372. 


1360. Add. Annotation :—Refd. Namlooze Ven- 
nootschap Handels-en-Tra..sport Maatschap- 


Mogiliff, 





An engagement of marriage having been 
entered into between pltf. & the daughter of 
one J., the engaged parties chose a house in 
which to live after they were married, & J. 
handed to pitf. a cheque for the deposit on 
the price of the house as a gift conditional 
upon the marriage taking place. Pltf. paid 
that cheque into his own bank account & 
handed his own cheque for the same amount 
to the house agent of the vendor. Pitf. 
engaged deft., who was J.’s son-in-law, to 
act as his solr. in the purchase of the house. 
The engagement having afterwards been 
broken off, & the negotiations for the house 
discontinued, the house agent of the vendor 
sent a cheque to deft. for the amount of the 
repaid deposit. J. requested deft. to account 
for the sum to him as being his property, & 
on that ground the deft. declined to pay it 
to pltf. J. then made a gift of the sum to 
deft, In an action by pltf. against deft. 
claiming the sum as money had & received 
by deft. to the use of pltf., deft. by way of 
defence relied with the consent & authority 
of J. upon the latter’s claim & right to the 
sum :—Held: in the circumstances the jus 
tertii of J. did not avail deft. as a defence to 
the action. 





sx. No duly to account tominor—— Agent 
appointed by guardian.}—An ent 
appointed by the guardian of a minor 
{gs not liable to account to the minor 
for his acts, even though he received 
roperties belonging to the minor.— 
AMATHAN CHETTIAR oc. MUTHIAH 
nee (1919), I. L. R. 43 Mad. 429,— 


ay. siccounts framed on wrong basis— 
cd containing incorrect tlems.)}— Deft. 
was eniployed by pltfs., the exors. of 
an estate, to administer the estate on 
their behalf. Pltfs. baving sued deft. 
for an account:—Zfeld: as the 
accounts rondered by doft. were 
framed on a wrong, basis as between 
principal & agont were incorrect in 
certain particulars, deft. mast ronder 
an account within fourtcoen days.— 
KRIGE ov. VAN DIUIK’s HXECUTORS, 
{1918] App. D. 110.—S. AF. 


PART VIII. BEC: 2 SUB-SECT. 3,.— 
e (Q). 

13261. Agent for eale—Principal’s 
fntention to defraud creditors known to 
agent.}—-Where goods were delivered 
to agents for sale, & the principal, 
to the knowledge of the ents, in- 
tended to defraud his creditors by 
making away with the proceeds of the 
sale:—Held: (1) the principal in 
Buing the agents for an account of 
the goods so delivered to them was not 
rel on an tllegal contract & was 
entitled to succeed; (2) the nts 
were not absolved from the duty of 
accounting to the principal by the fact 
that the goods had been delivered to 
the agents on a Sunday.—RUuUSKIN vb. 

1326 ti, ——- Goods delivered to agent 
on Sunday.}—RvusSKIN tv. WASSERMAN, 
No. 1326 + ante.—S. AF. 


1326 tii. ——-, }—LesLIE v. MORRISON 
(1858), 16 U. C. R. 318.—OAN. 


PART VIII. SECT. 2, SUB-SECT. 3.— 
i. -—— Particulars. —In an action 
which was substan y one claiming 


a general account in reality on the basis 
of agency :—-Held: an application by 
the agent for particulars of sums alleged 
to have been converted should be re- 
fused.—SHORT v. LAMBE, [1925] 1 I. R. 
135.— IR. 
PART VIII. SECT. 2, SUB-SECT. 3.— 
1862 ii. -}—Where fidu- 
ciary relations have subsisted between 
the parties, a ct. will not re-open 
accounts which have long been settled 
between the parties, uniess pitt. 
can show definitely at least one 
fraudwent omission or insertion in 
the accounts.—PURAN MAL v. FORD, 
MACDONALD & Co., LTp. (1919), I. L. R. 
41 All. 635.—IND. 








1382 ili, -}—RaAuHIM v. LOW 
(1924), I. L. R. 3 Ran. 1.—IND, 


PART VIII. SECT. 2, SUB-SECT. 8.—C. 


1361 i. Circumstances in which right 
arises.}—Ranim v. Low (1924), 1. L. R. 
3 Ran. 1.— IND. 


PART VII. SECT. 2, SUB-SECT. 4.— 
A. (a). 


13791. Deposit on purchase paid to 
land agent.J}—A licensed land agent 
who does not hold from his peneipal 
a written authority tu sell, & who, 
having effected a sale of his principal's 
land, has received from the pur- 
chaser, without his principal’s know: 
ledge, a deposit,is not entitled to retain 
thereout 8 commission, but must 
account to his principal for the whole 
of such deposit.—SmITH v. BASON, 
[1921] N. Z L. R. 467.—N.Z. 


1879 ii. ——~.}+—-Where a deposit on 

& sale of land is paid to a land agent 
he holds it, unless otherwise stipulated 
as eereeu for the vendor, must 
pay it over to him on demani, subject 
o the agent’s right to apply the same 
in payment of expenses, commission, 
or other charges incidental to the sale ; 
but the commiesion does not include 
commission which is made irrecoverable 
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by law.—BUCHANAN v, SAMBON, [1922] 
N. Z. L. R,. 558.—N.Z. 


sz. Money paid to agent by members 
of syndicate for purchase of land—-Claim 
by one member of syndicate for return 
of subscription on rescission of sale, J— 
Pltf., who had joined with a number 
of other persons in the purchase of a 
farm, subscribed £50 which was, with 
other subscriptions, deposited with 
deft. to be by him paid out in reduction 
of the purchase-price. The sale of 
the farm having been cancelled, to 
a claim by pitf. for the return of his 
subscription deft. raised the defence 
that he had beon instructed by the 
syndicate not to pay over the money 
received by him but to hold it for 
another purpose :—Held: the defence 
raised could not succeed.—MANGENA 
v. Movyarusi, [1918] App. D. 660. 
—S, AF. 


sa. Profiis received in foreign cur- 
rency—Rate of exchange in favour of 
OAS aes }—CUTTEN v. BICKELI (1925), 
57 O.L. R.113; affd., [1926)1D.L. R. 
353.—CAN. 

sb. Commission received by sub-agent 
from princtpal—Right of ayent to 
recover from sub-agent.}—Plitf{. listed 
with deft. as a sub-agent the lands of 
a certain principal, agreeing to pay 
deft. 25 cents an acre for finding a 
purchaser, Deft. unknown to piltf. 
communicated directly with the prinoi- 
al, obtained a listing of the lands 
trom him & effected a sale thereof, 
deducting the commission :—Held: 
ltf. was entitled to recovér from deft. 

e commission less the sum of 25 
cents per acre.—OSWALT v. KING, 
[1919} 3 W. W. RR. 72.—CAN. : 


sc. Venue.|—It is settled law that 
a suit by a principal against a com- 
mission agent who has agreed to execute 
an order placed with him by corre- 
spondence must be instituted at the 
place where the cormmiasion agent 
carries on his business & that-a principal 
cannot sue him at the place from where 
he sent his order.—ByHamMBoo Mal v. 
NARAIN (1928), I. L. R. 9 Lah. 
455.— IND, 


In the case of Biddle v. Bond (1865), 6 
B. & S. 225, it was decided that to an action 
by a bailor of goods, which had been wrong- 
fully though not fraudulently acquired by 
him, against the bailee for the proceeds of 
sale of the goods, the bailee was entitled to 
set up the jus tertit of the true owner of the 
goods as an answer to the action :—Held : 
the principle of that case is limited to actions 
for the recovery of property bailed, & 
he ie. to actions of that kind in which 

bailor has wrongfully obtained the 
property, & cannot be extended to enable 
an agent, in an action against him by his 
principal for the recovery of moncy held 
by him on behalf of the latter, to set up by | 


| 
way of defence the jus terlii of the true 


owner of the money.-—BLAUSTEIN v. MALTZ, 


MITCHELL & Co., [1937] 2 K. B. 142 : [1937] 
1 All KE. R. 497; 106 L. J. K. B. 471: 156 
L. T. 316; 653 7, L. R. 397; 81 Sol. Jo. 
177, C. A. 

1886. Add. Citations :—sub nom. PARRY v. 
RoBeERtTs, 3 Ad. & El. 118; 5 Nev. & M. 
K, B. 669 ; 41,3. K. B. 189. 

1396. Annoialions:—-For “ Bridger v. Savage 


(1885), 12 Q. E. D. 363” read ‘ Bridger v. 
Savage (1885), 15 Q. B. D. 363.” 


Add. Annotation :—Refd. Rawlings v. 
General Trading Co., [1921] 1 K. B. 635. 


1422. Add. Annotation :—As to (1) Refd. Baker v. 
Lloyd’s Bank, [1920] 8 K. B. 322. 


1425. Add. Annotation :—As to (2) Refd. Lawrence 
v. Hayes, [1927] 2 K. B. 111. 


1426a. Proceeds of sale of goods—Goods consigned 
by commission agents for principai-— Right of 
agent to set off claims against consignor;.}. 
In 1917 pltf. & I, merchants at Odessa, 
in the Russian Ukraine, consigned large | 
quantities of pigs’ bristles to a Russian bank 
at Odessa, as commission agents, to send the 
goods to England for sale & remit the pro- 
ceeds to the consignors. The bank, as 
principals, sent the goods to defts., as their 
agents, who knew that pltfi.. & IF’. were the 
original consignors. Afterwards the revolu- 
tion broke out in Russia, & in Dec. 1917, all 
private banks in Russia were abolished by 
decree of the Govt., & in 1918 their assets’ & 
liabilities were taken over by the People's 
Bank of the Russian Socialist Federal Soviet 
Republic. In 1920 the People’s Bank was 
by further decree abolished & its assets & 
liabilities were transferred to the Central 
Budget & Accounts Administration of the 
Russian Socialist Federal Soviet Republic. | 
One result of this legislation was that the 
head office of the Odessa bank in Petrograd 
was raided & its shares were confiscated, but 
the Odessa bank was allowed to S Blowed tovcary ont on its | 


exchange. aE er a eee an 


1430. 


1431. Add. 


action against an 
agent to recover money received by 
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business as usual until 1920, when it was 
closed by a local soviet. This permis- 
sion was the result of the establishment of 
an. independent republican Govt. over the 
Ukraine—the Ukrainian Soviet Govt., over 
which the Russian Soviet Govt. claimed 
neither a de facto nor de jure jurisdiction, & 
which was also recognised by foreign powers 
as an independent Govt. Later on a full 
federation was entered into between the 
Ukraine Republic & the ILussian Soviet 
Republic & recognised as a de facto &, 
recently, as a de jure Govt. by the Govt. of 
this country. During transit of the goods 
to England some of the gaods respectively 
consigned by pltf. & by F. became inextric- 
ably mixed, with the result that I’. assigned 
all his rights in his consignment to pltf., & 
notice of the assignment was given to defts. 
Before the closing of the bank at Odessa the 
bank ceded all their rights in the bristles 
consigned to them to pltf. & F. The bristles 
consigned to defts. were sold by them in 
1920, & pltf. demanded payment of the 
amount of the proceeds, less the amount of 
defts.’ commission, but defts. refused pay- 
ment, alleging (inter alia) that the goods 
belonged to the bank at Odessa & that defts. 
were entitled to set off against pltf.’s claim 
a debt due to them frora the People’s Bank in 
Russia & the Russian Soviet Govt., & pltf. 
in 1923 brought this action :—Held: (1) 
assuming that the bank at Odessa was an 
effective bank up to the time when the bank 
was closed, the bank’s instructions to defts., 
followed by the transfer of the bank’s rights 
to pltf. & F. & the transfer of F.’s rights to 
pitf., made it clear that. the bank’s title to 
the bristles had gone; (2) assuming that the 
bank was non-existent & that some other 
person or persons had given the instructions 
to sell, the sale by defts. was without the 
authority of the bank, & in that case the 
bank’s title had gone. In either case pltf. 
as a disclosed or undisclosed principal was 
entitled to the proceeds, less defts.’ com- 
mission with interest from the date of the 
demand.—Dorr v. NEUMANN, LUEBECK & 
Co. (1924), 40 T. L. kt. 405. 


Add. Annotation :-—Consd. DBisaustein — v. 
Maltz, Mitchell & Co., [1937] 2 KX. B. 142. 


Annotation :—Consd. Blaustein =v. 
Maltz, Mitchell & Co., [1937] 2 K. B. 142. 


1487. Add. Annotation :—Refd. Re Achillopoulos, 


Johnson v. Mavromichali, [1928] Ch. 433. 


1488a. ——— Unless jus tertil set up.J—An agent 


entrusted with money or goods by a principal 


to be peat on his principal’s account 
cannot 
he proves a better title in a third person & 


ispute his principal’s title, unless 


i nna er cee rte re 


ducted buying & selling transactions 
on a grain exchange on behalf of 


PART VIII. SECT. 2, SUB-SECT. 4.— 
A. (ce). 


1396 ii. ———.}—-Assuming a traus- 
action between. rokers & their fatal 
pal was an one, & the brokers 


rele: 
wa the pro to a person as being 
ene. of their principal to reccive 
eld ; the principal could recover 
such oh Proceeds from the agent.— 
RMN BoURDICK BROTHERS, [1923] 


852; Ww. W. 785 ; 

caring, (1 503) 1D. L. R. 1165: 31 
B 78.—CAN ° 

1396 ffi. ——— Dealings on grain 


him from a third party on behalf o 

his principal he cannot resist tie 
rincipal’s claim on the ground of 
aidan ty or criminalit aH in the trans- 
action on account of which the payment 
was made as agent, if the 
alleged invalidity or illegality did not 
enter into the relations between him 


& his pala “cP on dying & the above 
prey é entitled: 
4 recover moneys se the handa of 


deft. which had beon received by the 
tter, as agent for pltf., from grain 
brokers through whom deft. had con- 
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Itf.-— 
HOLDING v. Woon, [1932] 1 W. KR: 
612.—CAN. 


PART VIII. SECT. 2, SUB-SECT. 5. 


ad. General rule.j}-—Where moncy 
is recoverable by «a principal from 
an agent as having been received by 
the agent on the principal’s behalf, the 
agent is not a4 a rule Hable for interest, 
unless by virtue of an express agree- 
ment or of some mercantile 8.-— 
LALMAN bv. CHINTAMANI (1918), I. L. R. 
41 All, 254.-—IND. 


Cases 1438a—1501c. 


that he is defending on behalf, & with the 
authority, of that third person.—BHAWANI 
Sinen (Rasa) v. Maurvi MISBAH-UD-DIN 
(1929), 56 L. R. Ind. App. 170, P. C. 


1452. Add. Annotation :—Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 748. 


1459. Add. Annotalions :—Generally, Refd. Do- 
minion Coal Co. v. Maskinonge 8.8. Co., 
[1922]2 K. B. 132. 


1460. Add. Annotation :—Refd. Dominion Coal Co. 
v. Maskinonge 8S.S. Co., [1922] 2 K. B. 182. 


1467. Add. Annotation :—Refd. Rawlings v. 
General Trading Co., [1920] 3 K. B. 30. 


1482. Add. Annotations :—Apld. Mortimer  v. 
Beckett, [1920] 1 Ch. 571; Prosperity v. 
Lloyds Bank (1923), 39 T. L. Rt. 372. Consd. 
Rely-A-Bell Burglar & Fire Alarm Co. v. 
Hisler, [1926] Ch. 609. 


1484. Add. Annotation :—Refd. Prosperity  v. 
Lloyds Bank (1928), 39 T. L. R. 372. 


1486. Add. Annotation :—-Consd. Davey v. Robin- 
son, [1923] 1 K. B. 563. 


1490. Add. Annolations :—Refd. Dutton, Massey 
(Liverpool) v. Dutton, Massey (1923), 40 
R. P. C. 413; Harrods v. Harrod (1924), 40 
T. L. R. 195; Motor Manufacturers’ & 
Traders’ Soc. v. Motor Manufacturers’ & 
Traders’ Mutual Insce., [1925] Ch. 675. 


1491. Add. Annotation :—Refd. United Indigo 
as Co. v. Robinson (1931), 49 R. P. C. 
718. 


1492. Add. Annotation :—Refd. Reid & Sigrist, 
Ltd. v. Moss & Mechanism, Ltd. (1932), 49 
R. P. C. 461. : 


1494. Add. Annotation :—Refd. Reid & Sigrist, 
Ltd. v. Moss & Mechanism, Ltd. (1932), 49 
kk. P.C. 461, 


1495. Add. Annotation :—Refd. United Indigo 
Chemical Co. v. Robinson (1981), 49 R. P. C. 
178. 


1501a. Agent wrongfully acting for other principals 
—Liability of party inducing agent to commit 
breach of duty.|]—- Resps. employed D. as 
their agent to buy tobacco from growers, the 
total bought not to exceed 800,000 Ibs., & 
supplied him with forms of contract bearing 
their firm name as buyers. D. agreed not to 
act as buying agent for anybody except resps. 
& another firm. Applt., who knew the 
position as between 1). & resps., induced him 
to buy in the names of the two firms a total 
of 1,100,000 Ibs., arranging with him to take 
over the surplus not required for them. Out 
of that total weight D. handed 300,000 Ibs. 
to resps., & tendered the balance to applt., 
but he repudiated the arrangement, the 
market having fallen heavily. Resps. having 


PART VIII. SECT. 2, SUB-SECT. 7.—A. 1464 v a. 


1468 i. Agent purchasing for himself— 
Specific pdt hada lhocdas granted. |}—W here 
{t was shown by cvidence that deft. 
had agreed to attend & buy in a pro- 

erty offered for sale by auction, as 
he agent of pitf. & for his benefit :— 
Flela : notwithstanding that the Statute 
of Frauds had been set up as a defence, 
& there was not any writing evidencing 





chase 
the in 
deft.’s & that 





money for the purchase of land of which 
deft. took the deed in hi 
In an action to have deft. declared 
a trustee & for the recovery of mesne 
profits the defence was that the pur- | Ww. Ww 
rice was furnished b 
ntion that the lan 
Itf. should have a home 
with deft. during her lifetime :—Held : 
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also repudiated liability, one of the vendors, 
with whom D. had contracted upon resps.’ 
form, was held to be entitled to damages 
from resps. as having held out D. as their 
agent. esps. claimed to recover over from 
applt.:—-Held: resps. were so. entitled, 
applt. having knowingly induced D. to com- 
mit a breach of his duty to them, whereby 
they had suffered the damage.—JASPERSON 
v. DOMINION ToBacco Co., [1923] A. C. 709; 
92 L. J. P.C. 190; 129 L. T. 771, P. C. 


1501b. Distributing agent for film producers— 
Block-booking film with others—Sum for hire 
thereby reduced.|—HERBERT WILCOX [PRO- 
DUCTIONS, LTD. v. First NATIONAL PICTURES, 
Lrp. (1930), 74 Sol. Jo. 353. 


1501c. Agent acting for both parties—-Company 
with separate departments as agent.] — 
Plitfs., a trading co., carried on an estate 
agency & a building business in separate 
buildings. Deft. employed pltfs., through 
their estate agency, to find a purchaser for 
real property, & they found C., who agreed 
to purchase the property subject to contract 
& a surveyor’s report. C. employed pltfs., 
through their building department, to inspect 
the drains of the property & to make an 
estimate for putting them in order. As a 
result of the report C. claimed a reduction 
in the purchase-price. Subsequently after 
complaint by deft., pltfs. discovered that 
they had been acting in this way for both the 
potential vendor & purchaser, &, by their 
solrs., offered deft. to invite the purchaser 
to obtain an independent survey of the 
drains. Deft. did not accept the offer, but 
completed the sale at a reduction of the agreed 
price, the reduction being due to the work 
required to be done upon the drains. Pltfs. 
sued deft. for commission on the sale :— 
Held: (1) pitfs. had acted in good faith, & 
deft. had in fact sutfered no damage, as C. 
would in any event have secured a report on 
the drains, & any competent person would 
have recommended an expenditure on the 
drains of more than the reduction in the 
purchase-price; (2) pltfs. constituted one 
person in law, however, many businesses they 
might carry on, & in acting as they did 
they committed a breach of their duty as 
agents of their principal, but as deft. with full 
knowledge of the breach of duty on the part 
of pltfs. had completed the contract at the 
reduced price, pltfs. were entitled to com- 
mission. Vendor, with full knowledge of 
their action on behalf of the purchaser, had 
refused the offer of pltfs. to stand aside that 
C. might have the drains tested by another 
firm, & bad concluded the sale at the reduced 
rice.—HARRODS, Lrp. v. LEMON, [1931] 2 
.B. 157; 100 L. J. K. B. 219; 144 L. T. 
657; 47 T. L. R. 248; 75 Sol. Jo. 119, C. A. 


e 

PART VIII. SECT. 2, SUB-SECT. 7.—B. 

sa. Investment — Mortgage — Failure 
to inquire as to discharge of liens.}— 
Held: agent liable for negligence.— 
LEFEVRE wv. ANDREWS, [1932] 1 
. W. R. 122; 1D. L. R. 805; 44 
B. C. R. 516.—-CAN. 


PART VIII. SECT. 3, SUB-SECT. 8.—D, 
sa. Settlement with insurance company 


.~-PItf. supplied 


8 Own name, 


Itf. with 
should be 


the agreement, pltf. was entitled to Itf. was entitled to judgment.— | for specified sum.J—LKFEBVRE  . 

a decree to carry out the agreement.— NNOS v. MCLEAN (1919), 52 N. &. R. A ek CREDIT MEN'S TRUET 

pec t. Scotr (1875), 22 Gr. 29.— 485.—CAN. ASSOCN., LTD., [1938] 2 W. W. R. 
2 20.—CAN. 
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1504. Add. Annotations :-—Refd. Lynn v. Bamber, 
eee B. 72; Legh v. Legh (1930), 143 


1505. Add. Annotation :—As to (1) Refd. Spencer 
v. Hemmerde, [1922] 2 A. O. 507. 


1506. Add. Annotation :—Refd. Namlooze Ven. 
nootschap Handels-en-Transport Maatschap- 
pij Vulcaan v. Ludwig Mowinckels Rederi 
A/S. (1937), 42 Com. Cas. 200. 


1508. Add. Annotations :—-Refd. Re Richardson, 
Pole v. Pattenden, [1920] 1 Ch. 423; Taylor 
v. Davies, [1920] A. C. 636; Re Blake, Re 
Minahan’s Petition of Right, [1932] 1 Ch. 54. 


1509. Add. Annotations :—Refd. Taylor v. Davies, 
[1920] A. C. 636; Re Claridge’s Patent 
Asphalte Co., [1921] 1 Ch. 548. 


1518. Add. Annolalions :—Refd. Re Richardson, 
Pole v. Pattenden, [1920] 1 Ch. 423; Taylor 
v. Davies, [1920] A. C. 636; Re Blake, Ie 
Minahan’s Petition of Right, [1932] 1 Ch. 64. 


1517. Citations :—For ‘“‘ [1894] 1 Ch. 416” read 
*" [1894] 1 Ch. 616.” 


Add. Annotation :—Refd. Re Windsor Steam 
Coal Co. (1901), Ltd., [1028] Ch. 609. 


1518. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 


1520. Add. Annotations :—Refd. Lynn v. Bamber, 
ae 2 Kk. B. 72; Legh v. Legh (1930), 148 
yd is U5 9 


1526. Add. Annotations :—As to (1) Apld. Re Thom- 
son, Thomson v. Allen, [1980] 1 Ch. 203. As 
a 6?) Refd. Wright v. Morgan, [1926] A. C. 


1529a. ——— Unless full disclosure—Sutffictency of 
disclosure.|— Deft. bought shares in tie B. 
Co. on the recommendation of T., who us 
in the office of EK. & Co., stockbrokers. 
Co. carried through the transaction & sent 
deft. two contract notes, on which were the 
words ‘‘ bought of ourselves as principals,”’ 
& no commission was charged. By arrange- 
ment deft. paid 25 per cent. of the price of 
the shares, the balance being carried over. 
EE. & Co. subsequently became bkpt. & their 
trustee in bkpcy. claimed the balance then 
due on the account from deft. :—WHeld: EK. & 
Co. had made a sufficiently full & accurate 
disclosure to deft. that they were selling as 


PART VIII. SECT. 2, SUB-SECT. 9.—A. 


fi. Agent lending money lo 
perecns to whom agent not authorised 
o lend.jJ—A sult by ua principal against 
an agent for the recovery of money 
Isnt to poo to whom the agent was 
not authorised to lend, is a suit for an 
ordinary money sccount & is governed 
by art. 89 & not art. 90 of Limitation 
Act (ix. of 1908.)—MUTHIAH CHETTY 
v. ALAGAPPA CHETTY (1917), I. L. R. 
41 Mad. 1.—IND. 


PART VIII. SECT, 2, SUB-SECT. 10. 


1530 i. ——— Remedies of principal— 
Principal may repudiale or adonl 
transaction.}J—A principal who dis- 
covers that he has purchased his 
agent’s own property may elect eithcr 
to repudiate the contract or to afArm 
it. f he wishes it to stand & also 
claims the resulting profit, he must 
show that such profit arises from 
transactions completely covered by the 
prohibitive operation of the relation- 
ship between him & the agent.— 
ROBINSON vv. RANDFONTEIN, &TC., 
{1921) App. D. 168.—S. AF. 








1542 vi. 


531.—S. AF. 


1550 fi. 





561.—CA ° 
1565 i. 








1572 il. 
agreement defts. 


without pltf.’s 


ee 


which, in 


BE. & | 1558a. -——- 


PART VIII. SECT. 2, SUB-SECT. 11. 


-}--An agent employed 
to sell goods cannot himself purchase 
such goods at a sale by public auction, 
—OBRY ie Hirscn, (1922}] C. P. D. 


1542 vii. ——.}—Jarvis v. JARVIS, 
(1926) 3 ID. L. R. 897.—CAN. 

——-— ——.}—PALMER 

CHRISTIE (Y. T.) (1905), 2 W. I. 


—— et 





tion without knowledge.}—In order to 
establish acquiescence or ratification 
on the part of pitf. it must be shown 
that he has, either by word or deed, 
& with o full knowledge of the cir- 
stances abandoned his rights.— Osry 
v. Himscnu, [1922] C. P. D. 531.—S. AF. 


PART VUI. SECT. 2, SUB-SECT. 13. 


-}~—In pursuance of au 
obtained for pitt. 
a mtge. uf £100,000 at 5 per cent., but 
knowledge 
into an agreement with the mtgee. by 
consideration of a com- 
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principals & deft. with full knowledge gave 
his assent to their position, & the trustee’s 
claim succeeded —ELuis & Co.’s TRUSTER v. 
WarTsHamM (1923), 155 L. T. Jo. 363. 

1583. Add. Annotations :—Retd. Re Jubilee Cotton 
Mills, [1922] 1 Ch. 100; Re KEtic, [1928] 
Ch. 861. 

1550a. Broker.]—Applt. employed a broker 
to make speculative purchases of cotton for 
him, & became heavily indebted to him owing 
to the fall of prices in the cotton market. 
The broker, as he was entitled to do by the 
terms of his agency, closed the account by 
selling the cotton which he had bought for 
applt. He sold’ (inter alia) two lots of 
foreign cotton to different jobbers at the 
respective market prices of the day & 
immediately bought back from the same 
jobbers at the same prices equivalent amounts 
of cotton of the same description. The 
broker having assigned his property for the 
benefit of his creditors, resp. as trustee of the 
deed of assignment, sued applt. to enforce 
the broker’s claim to be indemnified. ‘The 
trial judge found that there was a real sale 
& a real purchase of the cottons in question, 
& the Ct. of Appeal accepted this finding :— 
Held: the simultaneous re-sale to the broker 
did not vitiate the sale by the broker & the 
account was elfectually closed.—CHRISTO- 
FORIDES v. TERRY, [1924] A. C. 566; 98 
Lu J. K. 2B. 481; 181 L. T. 84; 40 T. L. R. 
485, H. L. 

1552. Add. Annotations :-~--Genecrally, Consd. Sol- 
loway v. Johnson, [19034] A. C. 193. Refd. 
Christoforides v. Terry, [1034] A. C. 506. 

1558. Add. Annotation :—Apld. Christoforides v. 
Terry, [1924] A. C. 566. 


.|—IMESON  v. 
149 L. T. Jo. 446. 








LISTER (1920), 


| 1561. Add. Annotations :—-As to (1) Consd. Calico 


Printers’ Assocn., Ltd. v. Barclays Bank 
(1931), 145 L. T. 61. Refd. Prager v. Blats- 
piel, Stamp & Weacock, [1924] 1 K. B. 
566. Generally, Refd. Tarn v. Scanlan, Neil- 
sen, Andersen v. Collins, Muller (London) ». 
Lethem, Muller v. I. R. Comrs. (1927), 44 
T. I. 1. 53. 

1571. Add. Annotation :—Refd. Inche Noriah 
v. Shaik Allic Bin Omar, [1929] A. C. 127. 


nussion of ¢ per cent. per annum to be 
aid to them by the ne date out of the 
nterest payable by pltf., they agreed 
to guarantee the payment of principal 
& interest, & under that agreement 
defts. were paid by the mtgee. 22,500, 
being £250 each half-year during the 
term of the mtge. In an action by 
pitf. against defts. to recover the 
vy. | £2,500 as being a secret profit made by 
Rk. | them while acting as his agent :— 
Held: pltf. was entitled to payment 
to him of the #£2,500.—Krocu 0». 
DatcrTy & Co. (1916), 22 Cc. L. FR. 
402.—AUS. 


1572 iii. ——-.}—An agent has no 
right to recelve remuneration other 
than from his principal, unless there {is 
a contract express or {mplied to that 
effect. —SMITLE wv. SLATTARD (1919), 
21 W.A. L. lt. 19.—AUS. 


1572 iv. Where one 
stands to another in a position of 
confidence involving a duty to protect 
the interests of that other, he is not 

ermitted to make a secret profit at 
he other’s expense or to place himself 
in a position where his interests con- 


No confirma- 





man 


entered 


Cases 1580—1608b. 


1580. Add. Annotation :—Refd. Hocker v. Waller 


(1924), 29 Com. Cas. 296. 


1584. Add. Annotations : — Generally, 

London County & Westminster Bank v. 
[1918] 1 K. B. 515; 
Trustee v. Dixon-Johnson, [1924] 1 Ch. 842, 


1608. Add. Annotation :—Apld. Re A Debtor, 


Tompkins, 


[1927] 2 Ch. 367. 


1607, Add. Annotation :—Apld. Re A Debtor, 


[1927] 2 Ch. 367. 
1808a. 








filet with his duty.—ROBINSON 0. 
RANDFONTEIN, ETC., [1921] App. D. 


1638.—8. AF, 

1572 v. 1 fees authorised B., 
his agent, to sell property for a certain 
sum, A. agreeing to take a portion of 
the bia price {in cash a mtge. 
bond on the property for the balance. 
B. sold the property for the stipulated 
amount, but without the knowledge 
or consent of A. obtained & retained 
& commission from the purchaser for 
raising the bond :—Held: such com- 
mission was a secret profit, & & B. in 
concealing it had acted dishonestly 
towards A.~-LEVIN v. Lorvy, [1917] 
T. P. D. 702.—s. AF. 


8e. aren ent receiving present. }]— 
Disclosure, after completion of a sale of 
land, by the vendor to certain directors 
of a fin hasing co., who were con- 
cerned in the Hopotletions for the pur- 
chase, of his tention, afterwards 
carried out, to make a money present 
to the purchaser’s manager & agent, 
who took the principal part in the 
negotiations, & assent thereto by such 
directors, is not effective to prevent 
rescission on the basis of secret profit 
to the agent if the vendor has, prior 
to’ the completion, secretly led the 
agent to expect that he would receive 
a substantial sum in the event of the 
sale being completed, & it is immaterial 
that the vendor’s motive was to a 
large extent to recoup the agent for 
out-of-pocket expenses. — KENDIGO, 
ETO. Co. v. CUNNINGHAM, [1919) V. L. R. 
387.—AUS. 

af. dgent entering into contraxt 
with princtpa .}~—If an agent, without 
disclosing that he is the person dealing, 
himself enters into a contract wit 
his principal, the latter on discovcrin 
the fact can have the transaction se 
aside, & it is immaterial whether there 
has been fraud or not, or whether 
the tranegaction is advantageous or 
otherwise to the principal.—ACHUTHA, 
NalIpv ov. OAKLEY, BOWDEN & Co. 
aca L. R. 45 Mad. 1005.—IND. 
Agent for sale artificially 
inflating rates. An agent for sale of 
goods cannot, while pale tf selling 
or making settlements on foot of auoh 
transactions, make any aeccret profit 
for himself, or for persons with whom 
he is assoolated, by artificially inflating 
the rates & then settling on the basis 
of those rates.—MAaATHRA DAS-JAGAN 
Nats wv. Jrwan Ma-Gian CHAND 
(1927), 1 L. R. 9 Lah. 7.—IND. 




















1581 ili. .}—Thereare cases 
where an ent is entitled to retain 
profita, such as (1) where the con- 


nection between the agency & the 
profit is accidental, (2) where the trans- 
action produbting the profite is outside 
the scope of the agency & no conflict 
between duty & ‘nterest arises, (3) 
where the prince al on account of his 
clear knowledge is deemed to waive his 
right to ee by his implied consent. 
—UNIO Bey aeait Ae CHAPPELL, 
(1918) CP . D, 462.—8. A 

1581 iv. Tree signed a 
written ment by which er reed 
to pay dott. 2} per cent. on 500 
if deft. sold peepee for that gunk & 
authorised deft. to keep any amount 








.]—A hotel broker, who is acting 
as the vendor’s pagent for reward, is not en- 
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titled to enter into a second agency of the 


like kind on behalf of the purchaser, unless 


Mentd. 


Ellis’ 
745, O. A. 


this arrangement is assented to with full 
_ knowledge by the original principal.—FULL- 
WwooD v. HURLEY, [1928] 1 
L. J. K. B. 976; 138 L. T. 


K. B. 498; 96 
49; 43 T. L. R. 


arnotn :—Refd. Harrods, Ltd. v. Lemon, [1931] 2 K. B. 
1608b. ——— Although no pecuniary loss to em- 


ployer.}—(1) An English information will lie 


paid for the property In excess of that 
sum. Pitf. claimed a refund of the 
comission retained by the agent on 
the ground that he had secretly ob- 
tained a commission from tbe pur- 
chaser. The commission obtained by 
deft. from the purchaser, who had to 
pay cash to pltf., was for raising lcans 
to enable her to pay the seller :— 
Held: aa the commission obtained 
from the purouaeer by deft. was 
not a commission on the price, but in 
respect of an entirely different trans- 
action, his conduct was perfectly 
honest, & he had not. forfeited his 
right to be paid a comynission by pltf.— 
STANTON v. HUMPHRDY, [1923] H. D. L. 
419.—S, AF. 


1589 1. Remedies of princtpal— 
ES ait fg may repudiate transaction— 
Not after affirming transaction, }—UNION 
GOVERNMENT 0. CHAPPELL, [1918] 
C. P. D. 462.--S. AF. 

1590 vi. ——.}—KILLEEN 
v. by (N. S.), [ ¥ [1929] 1D. lL. 
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1594 iil. Held: pltf. could 
not recovor any commission, because 
he was in a position where his interest 
was opposed to that of his principal, 
so that he. had a temptation not to 
perform faithtully his duty, & failed 
to disclose the facts.— AROY v. 
LAND (1920), 47 N. B. R. 203; 52 
D. L. R. 660.—CAN. 

1594 iv. .]—Pltfs. sued to re- 
cover five Victory Bonds, or the pro- 
ceeds thereof, handed by them to deft. 








H., a real-estate agent, {n payment of | 


the deat ale pega of ete owned 
ointl y by the defts. tfs. alleged that 
knowin Pie they were relying, 
because of erenees on his advice 
had induced “t em to give him the 
bonds for investment in the property 
without disclosing his interest therein, 
& the ground pressed on the ct. for 
their return was that a fiduciary 
relationship arising from agency existed 
between them & H. which put him 
under the burden of establishing the 
perfect fairness of the transaction, 
although it was nowhere distinctly 
alleged that they had employed him 
as their agent to buy the property : — 
Held: H. never was pie a edi 
moreover, that he ha solose 
his {nterest in the property before 
the sale. The dismissal of the action 
was, therefore, upheld.—_- HENDERSON vt. 
HaMILTON, {1929)-1 D. L. R. 721; 1 
Mee R. 336; 38 Man. L. R. 67.— 


1594 v. .}—The rule that where 
an agent for the sale of land is, without 
the knowledge of his principal, to 
receive a commission from the pur- 
chaser he cannot recover a commission 
from his principal a Set to the case 
of an exchange o perties even 
though the two owners have listed 
them with the oe agent.—-OLIVER 
v. Kemp, [1929] 4 L. R. 1045: 8 
W. W. R. 369; 38 Mae L. R. 310.— 
CAN. 

sj, —— Agent to raise money advanc- 
ing eum himeel/.}—Under a contract 
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against a servant employed by the Crown in 
uae confidential meee in e reer eer to 


Meese ei irae “pes, eae - some 


between a principal & a financial agent, 
by which the agent agrees to raise 
sums of money for the priuoipel upon 
first & second mtges., at stated rates 
of interest, of the principal’ s land, 
it is not illegal for the agent to find the 
money himself, unless there ig a@ special 
stipulation to the contrary; the fact 
of the rates of interest being specified 
prevents a conflict of interest & duty 
in the agent.—DaLgrry v. GRay, 
[1919] V. L. R. 586,—AUS. 


mi. .}—The rulesa sppieable 
to agents for the sale of land do not 
apply to amiddleman employed merely 

ring the vendor & pure oF together 
to enable them to make thelr own 
bargain ; nejthersuch a middleman nor 
the vendor ie obliged to inform the 
purchaser of the payment bythe vendor 
of a comunission for introducing the 
purchaser.—-CLaAaRK v. HEFWORTH, 
(1918) 1 W. W. R. 147; 39D. L. R 
ee : ae O. R. 614. aha 








.} v. COMTOIS, 
gor 4 D.L. R. 832; 1927] 8. C. R. 
590.—CAN. 


m iii, ——- ——-.]—The fact that an 
agent employed by one person to effect. 
an exchange of properties is, after 
bringing it about, rewarded by the 
other party for doing so does not in 
itself constitute him the agent of the 
latter, though it may be some evidence 
that he was.— BROVEY v. BULL (Alta.), 
ee 4p. L. R. 992; (1927) 3 
W. W. R. 613.—CAN. 


sk. —— Agent having option to pur- 
chase.J—GUNNING wv. LusBY (No. 1) 
(1922), 68 D. L. R. 89; 55 N.S. BR. 


ee nen fotenene 


nae " Partner of agent to buy one of 
trustee vendors—Purchaser suffering no. 
damage.J—WoOOLWORTH (F. W.) Co., 
LTD. v. POOLEY (1925), 35 B. C. R. 
386,—C AN, 

1599 i. Joint adventurers. |}—GRO8SCH 
v. LOVERIDGE, SMITH v. LOYERIDGE 
(Ont.), [1930] 1 D. L. R. 309.—CAN. 


PART VIII. ae ae SUB-SECT. 15.— 


1601ia. —If the Beene for the 
vendor in a sale of real PrOPeEy 
receives commission from ese 
chaser also, the vendor is entitle 
recover the amount of such com- 
mission from the agent, notwith- 
standing that the aale of the property 





has been compete: —FOSTER  0.. 
REAUME Dae poe R. 951; reveg., 
[1928] 4 D. L ; 640. L L. R. 245, 
—CAN 

1608 vi. ——~, |-— Where an agent 





accepted commission from both pervles 
& in consideration thereof his princ pete 
since deceased, signed an agreemen 

ay the agent s reduced commission :— 
Weld : the ee of the agreement 
being proved = corroborated by its 
roduction, Evidence Act, R. 8S. 0O., 
927, does not require corroboration 
of the disclosure.— BAYLEY v. Soy 
& GUARANTEE Co., Lrp., [1931] 
D. L. R BOO 68 0. L. R. 254; abl. 
[1980] 8 D. L. R. 625; 65 O. L 
315. OI GAN. 


secret profits alleged to have been made in 
the course of his employment. (2) The rule 
as to secret profits is applicable in spite of the 
fact that no pecuniary interest of the 
employer is involved.—A.-G. v. GopDARD 
(1929), 98 L. J. K. B. 743; 45 T. L. R. 609; 


Vol. L—Agency. Cases 1608b—1664. 


During the pendency of an action by him 
for the recovery of the deposit pltf. died, & 
his exors. were substituted as plitfs., & they 
then discovered that at the time the contract 
was entered into deft. had promised, without 
the knowledge of pitf., to give pltf.’s chauffeur 


73 Sol. Jo. 614. 

1616. Add. Annotation :—As to (2) Consd. Harrods, 
Lrp. v. Lemon, [1931] 2 K. B. 157. 

1621. Add. Annotation :—CGenerally, Consd. A.-G 
v. Goddard (1929), 98 L. J. K. B. 743. 

1628. Add. Annotation :—As to (2) Apld. A.-G. v. 
Goddard (1929), 98 L. J. K. B. 743. 

1626. Add. Annotations :—Consd. Rhodes v. Mac- 
alister (1928), 29 Com. Cas. 19; Fenton 
Textile Assocn. v. Thomas (1929), 45 T. L. R. 


a share of the’ profit on the sale of the car if 
pitf. bought it. On the ground of that secret 
arrangement the exors. now sought to avoid 
the contract & to recover the deposit :— 
Held: the surreptitious dealing tween 
deft. & pltf.’s chauffeur was a fraud on 
pitf.; the fact that pltf., when he purported 
to repudiate the contract, was not aware of 
the fraud, did not prevent his exors. from 
now relying upon it; & they were entitled 
on the ground of the fraud to avoid the con- 





264. Refd. Re Hall & Pim (1927), 187 L. T. tract & to recover the deposit.—-ALEXANDER 
585. v. WEBBER, [1922] 1 K. B. 642; 91 L. J. 
1626a. Crown servant.|—A.-G. v. GoDDARD, K. B. 320; 126 L. T. 612; 88 T. L. R. 42. 


No. 1608b, ante. 


1627. Add. Annotation :—As to (1) Consd. Calico 
Printers’ Assocn., Ltd. v. Barclays Bank 
(1931), 145 L. T. 51. 


1682. Add. Annotativns :—As to (1) Consd. Rhodes 
v. Macalister (1423), 29 Com. Cas. 19. Refd. 
Taylor v. Oakes, Roncoroni (1922), 127 lu. T. 
267. Asto(2)Consd. A.-G. v. Goddard (1929), 
08 L. J. K. B. 748. Refd. Adams v. Morgan, 
(1923) 2 K. B.234. Aas to (3) Refd. Ramsden 
v. David Sharratt & Sons (1930), 35 Com. 
Cas. 314. Generally, Refd. Harrods, Ltd. v. 
Lemon, [1931] 2 K. B. 157. 

1635. Add. Annotations :—Apld. Alexander v. 
Webber, [1922] 1 K. B. 642; Re A Debtor, 
[1927] 2 Ch. 367. 


1640. Citation :—For ‘‘ BARTRAM v. LLoyp, No. 
1607, ante,’ read ‘‘ BARTRAM v. LLOYD 
(1904), 90 L. T. 857, C. A.” | 
Add. Annotation :--Generally, Refd. Re A 
Debtor, [1927} 2 Ch. 367. 


1640a. Sere employed L. as his agent to 
negotiate a loan for him with a money-lender. 
B., a money-lender, lent A. £60 on his pro- 
missory note for £100, &, without the know- 
ledge or consent of A., paid L. a commission ; 
—Held: the payment of the commission to 
L. by B. rendered the contract voidable, if 
not void, against A.— Ne A DEBTOR (No. 229 
of 1927), [1927] 2 Ch. 307; 96 L. J. Ch. 881; 
137 L. 'T. 507; [1927] B. & C. R. 127, ©. A. 
1648. Add. Annotations :—Consd. roo o Mac- 
Ge ta , alister (1923), 29 Com. Cas. 19. efd. He Hall 
mee oon] eo ee :—Apld. Re A Debtor, & Pim (1927), 137 L. 'T. 585. 


Bet i 4 | 1649. Add. Annotation :—As to (1) Refd. Weiss, 
Pree ee ea aa mele aes | Biheller & Brooks v. Farmer, [1923] 1 K. B. 


226. 
—Pltt 
sate car PR hee aig Bie date with 1662. Add. Annotation :—Refd. Bradford v. Price 
the agreement ‘he paid a deposit. Pitf. (1923), 02 L. J : K. B. 871. 
afterwards purported to repudiate the con- | 1664. Add. Annotation :—-Refd. Howard Houlder 
tract, wrongfully, as the judge found. v. Manx Isles 8.S. Co., [1923] 1 K. B. 110. 
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PART VII. SECT. 3, SUB-SECT. 1.—A, 


1664 xiv a. }—PItf. not allowed 
to recover commission on exchange of 
deft.’s Jand, as there was no agree- 


PART VIII. SECT. 2, SUB-SECT. 15.— | of influencing his mind in favour of 
B. the donor is a bribe, which entitles 
the other contracting party to claim 


to set aside the contract.— DAVIES v. 





sm. Agent to do repairs—Agent doing 
work himself.}—Defts., house-agents, 


acted a3 agents for pitf. to collect the 
rents & to do the necessary repairs to 
her property. Defts. were oe Hans 
appointed in 1908, & up to 1911 had 
the repairs executed by outside con- 
tractors. In 1911 defts. opened their 
own repairs yard, did the repairs them- 
selves, & charged the ‘‘ usual trade 
rices,’? which included a profit. 
uarterly statements of account were 
regularly furnished by defts. to pitf. 
from the commencement of the agency. 
Pitt. claimed to have the accounts 
reopened on the ground that she had 
been charged a secret profit by defts. 
on the repairs executed by them in 
addition to their commission :—Held : 
as pltf. knew & approved of the repair 
work being executed by deftsa., & defts. 
ad made sufficient disclosure to ee 
that they were cha ga profit, & 
the charges were not shown to have 
mn unfair or unusual, pitf. was not 
entitled to have the accounts re- 
opened. ERRARD t. BARRON, [1923] 
1I. R. 21.—IR. 


PART VIII. SECT. Ri SUB-SECT. 15,— 


1635 iii. .}—Any secret benefit 
given by one contrac party to the 
agent of another with the intention 





DONALD, [1923] C. P. D. 295.—S. AF. 
1635 iv. ——-.J—A private arrange- 
ment between an agent on a conunission 
basis & an employce of his principal 
whereunder the agent is to give the 
employce a rebate on certain of his 
commissions is ground for repudiating 
the contract ; unless, poe y, where 
it can be shown that the arrangement 
did not conflict with the principal’s 
interests.---Coutrs v. ACME MANU- 
FACTURING Co.. LTD., {1931] 3 D. L. R. 
440; thee 1931) 3 W. W. R. 273; 
4D. L.R. 803; 40 Man, L. RB. 9.—CAN, 
q i. Deféndant ignorant that 
commission payable by yplaintiff.}—On 
appeal from a judgment decreein 
specific performance of an men 
for the exchange of lands, which had 
been brought abont by agents, who 
acted for both parties, applt. relied 
especially on the defence that the 
agents had, without her knowledge, 
received @& fon from both 
arties :—Held: the evidence failed 
o show that deft. knew that a com- 
mission was peyeue by pitf. to the 
e ee was os 
contrary, 6 appeal was 
allowed & the action dismissed.— 
MOORE v. JOHNSTON, [1934] 1 W. W. R. 
815 ? 2 D. L. Et. 679.—CA e 
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ment in writing to pay such com- 
mission as required by Alberta Stat. 
1906, c. 27.—-NUNNELEY v. BLATT, 
(1919) 2 W. W. KR. 699; 47 DL. RK. 
254.—-CAN. 


1664 xiv b. -J— Alberta Stat. 
1906, c. 27, applies only to the case of 
a vendor’s agent & does not apply to 
a commission or other remuneration 
claimed os @ purchaser’s agent.— 
POTTER v. LANDEN, [1920] 3 W. W. R. 
1075.—CAN. 


1664 xiv c. -}—-Under an ora 
agency agreement an agent claimed 
commission for selling at a lump sum 
certain property. Shortly before the 
triul, Alberta Stat. 1906, c. 27, was 
amended :—Held: (1) the amendin 
Act. did not apply to an agreemen 
made before its passing ; (2) the agent 
was entitled to compensation, fixed 
at the commission rate on the fair 
proportionate value of the goods, for 
sale of the chattela.—-FILTEAU & DR 
Rovssy v. NESBITT, [1920] 2 W. W. R. 
892; 63D. L. R. ol4; 15 Altea. L. RB. 
522,—CAN. 

1664 xiv d. . }~An agreement for 
the exchange of lands was on a principal 
form on one aside of a sheet of paper, 
but in two parts, the one called the 











Cases 1669—1683. 


ENGLISH AND Empire Digest SUPPLEMENT, 


1669. Add. Annotation :—Refd. Howard Houlder | 1670a. ——- ——-.]—PYKE v. Day (1844), 2 L. T. 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. O. S. 286. 


1683. Add. Annotation :—Expld. & Distd. Patent 


1670. Add. Annotation :—Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 
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offer & the other the acceptance, the 
one ‘being placed immediately above 
the other; the lower part only wae 
signed by deft., & the upper was 
signed only by the person with whom 
deft. was making the exchange. The 
upver part contained a clause by which 
the person signing was to pay ‘‘ the 
regular commission ’’; & the lower 
part, signed by deft., contained the 
words: ‘‘[ ee to pay a commission 
on $26,000 at 24 per cent.’’ on execu- 
tion of the agreement to pltf. :—Held: 
the agreement to pay pltf. a commis- 
gion did not satisfy Stat. Frauds, 
8. 13, as enacted by 6 Geu. 5, c. 24, 
8. 19, & amended by 8 Geo. 5, c. 20, 
sg. 58, for the agreement was not in 
writing separate from the sale agree- 
ment, & an action for the commission 
could not be maintained.—DavIis vw. 
a de 46 O. L. R. 169; 17 
O. W. N. 63.—CAN 


1664 xiv e. .}~—Held: the agree- 
ment to pay a commission, in order 
to be separate from the sale-agree- 
ment, need not be on a separate Dee 
of paper.—HAYGARTH v. WEBR (1923), 
64 0. L. R. 172.—CAN. 


1664 xiv f. ——.]—SILVERMAN v0. 
LEGREE (1919), 45 O. L. R. 107: 47 
D. L. R. 713; 15 O. W. N. 278.—CAN. 


1664 xiv g. .;-Held: an addi- 
tlon to Stat. Frauds was not retro- 
spective, & was no bar to an action 
based upon an agreement not in 
A entered into before its enact- 
ment. 

An Act which is a bar to an action 
to recover an agent’s commission unless 
the agreement therefor be in writing 
ia also a bar, where such agreement is 
not in writing, to an action by him 
to recover damages from his principal 
for preventing him from earning the 
commission.-——SMITH v. UPPER CANADA 
CoLLreGR, [1921] 1 W. W. R. 1154; 
57 D. L. R. 648; 618. C. R. 413.—CAN. 

1664 xivh. —— Construction of 
agreement.|—MCINTYRE & Co. v. Law, 

1918] 2 W. W. R. 359; 13 Alta. L. R. 
73; 40 D. L. R, 231.—CAN. 


1664 xiv j. -})— Land Agents 
Act, 1912, 5. 13, prevents a land agent 
from recovering commission under an 
oral agreement extending the period 
fixed for his authority by the document 
creating it.—HOOPER v. ANDERSON 

EpwarRpDp) & Co., LTp., [1918] N. Z. 
uw. R. 119.—N.Z. 


1664 xiv k. -}— Land Agents 
Act, 1912, 8s. 13, covers every action 
for remuneration for or in respect of 
the sale of land; & the fact that an 
agent is not employed to sell land but 
only to find a purchaser does not 
exclude the operation of the seot.— 
HOOPER v. ANDERSON (EDWARD) & 
Co., Lrp. (No. 2), [1919] N. Z. L. R. 


1664 xiv 1. -}/-The_ effcot of 
Land Agents Act, 1912, 8s. 13, is to 
prevent the agent from recovering his 
commission by action.—GLascow ov. 
Hoop, [1920) N. Z. L. R. 586.—N.Z. 

1664 xvi a. —— .J—~—McLauGn- 
LIN & Co. v. Birks, [1925] 3 D. L. R. 
968; (1925) S. L. lt. 690.—CAN. 

1664 xxi. Agent acting hes 
syndicate— Also member of syndicate. 
-—Where an agent is interested himself, 
slong with others, in a transaction 
which is being carried through by him, 
he prima facie ia not entitled to charge 
his co-adventurers any commission.— 
GLasgow v. Hoop, [1920] N. Z L. R. 


586.—-N.Z. 
Settlement 























1664 xxii. ——— Soldier 
Act, 1919 (c. 71), s. 61./—A real estate 


Ch. 254. 


agent entitled to his commission on a 
Sale made before the coming into 
operation of the above Act.—Row- 
LANDS & JOHNSTONE v. HOLLAND 
(1920), 53 D. L. R. 652.—CAN. 


1664 xxili. »}—Deft. listed 
lands with pltf. for sale, & pltf. negoti- 
ated with three soldiers, although, 
upparently, plitf. did not get into 
touch with the soldiers until after 
July 7, 1919, when the above Act 
came into force. Eventually the land 
was sold direct by the Soldier Settle- 
ment Board to the soldiers & pltf. 
claimed commission from deft.:— 
Held: pltf. not entitled to commission. 
—TopD v. POTVIN, [1922] 1 W. W. R. 
479; 63D. L. R. 233; 17 Alta. L. R. 
226.—CAN. 


1664 xxiv. .}—Lands were 
listed with the Soldier Settlement 
Board at. the specified price of $3,800. 
Deft. agreed to purehase at $3,800. 
The Board refused to pay more than 
$3,200. Deft. thon arranged with 
the owner that the latter should trans- 
fer the lands to the Board for $3,200, 
which was subsequently done, & he 
agreed to give, & did give, his promissory 
notes for the difference as part of the 
considcration & as in increase in price: 
—Held: the above sect. did not apply. 
—FLOWER v. SANDERSON, [1922] 3 
W. W. R. 464 —CAN, 


1664 xxv. —-—.]—In order to found 
a legal claiinn for commission there 
must not only be a causal, but also a 
contractual, relation between the 
introduction & the ultimate trans- 
action of salo. Where thero is no 
employment to sell express or implied, 
there can bo no claim to remuneration. 
—WEEDEN v. TURNER (1922), 68 
D.L. R. 748; (1922) 3 W. W. R. 623. 
—O e 

1664 xxvi. ~.J—MORRIS iv. 
WALTON (1914). 28 W. L. R. 547; 18 
Chie R. 655; 24 Man. L. R. 361.— 


1664 xxvii. -}—ECCLESTONE v, 
UNION MINING & MILIAING Co., [1932] 
83D.L. R. 4514; 45 B.C. R. 297.—CAN. 


1664 xxviil. -J—An agent is not 
entitled to receive commission after 
he has ceased to be an agent unless tho 
rrincipal has so agreed.—GROVER v, 
STIRLING BONDING Co., [1935] 3 
D. L. R. 481.~-CAN. 


1669 i. ——— Contract may be express 
or implied.J—In an action to recover 
remuneration on a quantum meruit 
basis for procuring a purchaser for 
deft.’s oil leases :—Held although 
tp had at first acted as a volunteer on 

is own initiative, the benefit of pltf.’s 
introduction of the purchaser had been 
completed at deft.’s implied request, 
& since deft. had accepted the purchaser 
& profited by pltf.’s services, pltf. was 
entitled to be remunerated on the 
ground of an implied contract to PN 
therefor.—JOHNSON v. FORBES, [1931] 
WwW - 819 L. R. 940; 























2 ° ® ° e e » 
revsd. (1932), 1 D. L. R. 219; [1931] 
3 W. W. R. 757; 26 Alta. L. R. 268.— 
CAN. 

1671 vili. .}—In the 











absence of an express contract as to the 
commission which a real estate agent 
is to receive, he is entitled to a reason- 
able remuneration having regard to the 
circumstances of the particular case. 
The fact that the agents in a certain 


_ town have established a custom among 


themselves as to the rate of com: 
mission, does not render such custom 
bind upon those who do business 
with them in the absence of notice, 
express or implied, that the charges 
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Castings Syndicate v. Etherington, [1919] 2 


for thefr services are to be based on 
such custom.—-GARLAND v. NEWMAN 
(1922), 66 D. L. RR. 770; 32 Man. 
L. R.1; [1922]1 W. W. R. 867.—-CAN. 
1671 ix. —— When implied 
contract negatived.J—Deft. advertised 
his business for sale in a local news- 
paber: The following day  pitfs., 
uving seen the advertisement, called 
on deft. & inquired the price. Pltfs. 
then entered into communication with 
A., who ultimately bought the business: 
—Held: deft. had never considered 
that he was employing pltfs. to act as 
his agents, & pltfs. had failed to prove 
any implied contract by deft. to 
remunerate themn.—CHAPPLE v. Moss, 
{1920} 22 W. A. L. R. 74.—AUS. 


1671 x. .}-—Pltf. was 
asked by defts. to find a purchaser for 
a wagon, & he succeeded in intro- 
ducing to defts. H., who bought the 
wagon from them. Defts. denied that 
it was agreed that pitf. should be paid 
a commission, but it was admitted 
that they knew that he received com- 
mission for wagons sold by him. H. 
stated that he was sent to defts. by 
pltf. & would not have bought the 
wagon if he had not been persuaded by 
pltf. to do so :—Held: an agreement 
to pay commission was implied.— 
NicnoLas v. DUMOULIN (1919), 46 
D. L. R. 687.—CAN. 

1671 xi. .j}—An im- 
plied contract to pay areal estate agent 
a commission for his services if he 
found a purchaser for a property is 
negatived by the fact that the owner 
refused to list tho property with him, 
although she gave him the terms upon 
which she was willing to sell.—ToLLrey 























& Co. v. SKUCE (1922), 63 D. L. R. 
602.—CAN. 
1671 xii. —-—- -——°® .J—It_ is 





not a general principle of law that 
whenever @ man, having found out 
from the owner of property the terms 
upon which it can be sold or leased, 
produces a third party who will aah 
or lease on those terms, he thereby 
without more entitles himsclf to pay- 
ment of a commission by such owner. 
There must be, in addition to this, an 
intimation to the owner that a com- 
mission would be expected from him 
in the event of a sale or lease being 
effected upon the terms etated. The 
intimation of expectancy of a com- 
mission not negatived by the owner who 
permits the other to go to the trouble 
of finding a customer in the expecta- 
tion of earning a commission, may well 
be a fuct from which a promiseto pay 
a commission may be inferred. 
mere volunteer who acts as a go- 
between between buyer & seller & 
ultimately produces a sale cannot upon 
that fuct alone found a Jegal cluim for 
commission, nor can a third party, 
who acting for a possible purchaser 
obtains from a property owncr terms of 
sale or lease, & thus brings about a 
completed transaction upon those 
identical] terms, legally claim a com- 
mission from the owner in the absence 
of some promise to pay a commission, 
either express or itnplied.—CBAMBER- 
LIN v. Maw (1922), 68 D. L. R. 7543 
[1922] 1 W. W. R. 299.—CAN, 

1679 iv. Out of what fund pay- 
able.}—The agent is entitled to pay 
himself his cammission out of any 
money paid to him by his principal, 
without any appropriation by the 
latter. The right, however, does not 
extend to any sum paid to the agent 
by some third person on behalf of the 

rincipal.— GLaseow wv. Hoon, [1920] 
N. Zz. t. R. 586.—N.Z. 





1687. Add. Annotation :—Refd. Adelaide Electric 
Supply Co. v. Prudential Assurance Co., 


[1934] A. C. 122. 
1687a. 














1679 v. Denosit on sale of 
land. }—A licensed land agent, who does 
not hold from his principal a written 
authority to sell, & who, having 
effected asale of his principal’s land, has 
recoived from the purchaser, without 
his principal’s knowledge, a deposit. 
is not entitled to retain thereout his 
commission.—SMITH v. BAsoNn, [1921] 
N. Z. L. R. 467.—N.Z. 


16789 vi. .}—When a 
deposit on a sale of land is paid to a 
land agent he must pay it over to him 
on demand, subject to the agent’s 
right to apply the same in payment of 
expenses, commission, or other charges 
incidental to the salsa; but com- 
mission which is made irrecoverable 
by law is not a just alle:vanco deduct- 
ible by the agent.--i°UCHANAN  ¥., 
SAMSON, [1922] N. Z. L. # 5538.—N.Z. 


Bn. Arnour of remuneraution—Sale of 
mortgaged property—<As if free from 
incumbrances.]}-——Resp. placed a farm 
in the hands of applits. for sale or 
exchange & undertook. should a sale 
or exchange be effected by them, 
to pay commission at specified rates, 
Applts. found a purchaser for the 
property & an agreement was executed 
whereby resp. agreed to sell tho 
property ‘‘as if free from ineum- 
brances.”’ Applts. sued for com- 
mission on the full value of resp.’s 
property unincumbered, but the mayzis- 
trate held them entitled only to com- 
mission on the value of the equity 
of redemption :—Held: commission 
war payable on the gross price of the 
property sold.—KNYvETT & PRATT ». 
SuIsTep, [1918] N. Z L. R. 53.—N.Z. 


so. Necessity for compliance with 
Land Agents Act, 1922.|—Pltf., who 
was a land agent, received instructions 
from deft. to soll deft.’s property, & 
obtained a buyer at the price 
authorised, who paid pltf. a deposit 
of £200. On the same day that pltf. 
sold the property deft. sold {t to another 
buyer & in effect repudiated the con- 
tract of sale effected by pltf. on his 
behalf. On thé repudiation of the 
contract pltf. utilised the deposit of 
£200 received from his purchaser in the 
uurchase of another property by the 
hret buyer. Pltf. notwithstanding that 
he did not forward the deposit, with the 
signed contract to deft., less his com- 
mission, sued deft. for commission on 
the sale. Deft. applied for a nonsuit 
on the ground that pltf. had not com- 
plied with the provisions of Land 
Agenta Act, 1922, 8. 8, deducting his 
commission from the deposit, & 
handing the balance to deft. The 
magistrate having nonsuited pltf. :— 
Held: sect. 8 deala with the applica- 
tion of trust moneys & if the deal was 
going through {it was the duty of pltf. 
as agent to actin compliance with it, 
but if the deal was not going through, 
if there had been repudiation as the 
magistrate found sect. 8 had no 
application. Pitf. was accordingly 
entitled to payment of his commission. 
—BALLANTYNE v. CLOUTT (1927), 29 
WwW. A. L. R. 93.—AUS. : 

















1684 ia. ——.] —HAMEL v. 
PATENAUDE, (1925] 4 D. L. It. 10713; 
(1925) 8. C. R. 493; revsg., [1925] 4 
noe R. 577; Q. R. 35 K. B. 333.— 





Commission on sale.]-—(1) Although 
commissions on sales are usually paid by the 
vendor, an express bargain may throw the 
commission upon the purchaser. 

(2) Where an agent is employed to make 
inquiries about a particular business with a 
view to his employer’s acquiring it, on the 


Vol, I.— Agency. 


Cases 1687—1687a. 


terms of his being paid by the purchaser a 
commission on the purchase price if business 


is transacted, & where the parties are brought 
together through his agency, he is entitled 


1684 vi. ._--A distributor 
of machinery wrote ita agent with 
reference to a prospective sale at 
$1,200 as follows: ‘‘ Your commission 
10 per cent. if we finance, 25 per cent. if 
you handle cash hasis ’* :—Jleld: the 
pa *““ handle cash basis ’’ could not 

e given an alleged trade meaning that 
the agont should buy from his principal 
& resell to the prospective purchaser & 
assume full responsibility to him.— 
TRENWITH, LTD. v. JARVIS KLECTRIC 
Co., LtTp. (B. C.), [1929] 4 D. L. R. 400; 
2 W. W. RR. 489.—CAN. 


1684 vii. --——.J—A real-estate 
agent having earned a commission for 
procuring a purchaser of farm lands 
entered into an agreement with the 
vendors by which they undertook to 
pay him part of the commission in cash 
and a percentage of the balance each 
year ‘‘ as it is paid off by the purchaser 
on the contract.”’ Nothing was stated 
as to what would happen should the 
purchascr fail to make his payments or 
if the vendors should determine the 
contract. Tho vendors, having become 
dissatisfied with the purchaser, deter- 
mined the contract of sale by agree- 
ment with the purchaser :—Held : the 
agent was entitled to recover the full 
amount of the cominission.—LEVENICK 
»v Fouy & Eppy, (1931) 2 Ww. W. Rh. 
771.—4LAN, 

1684 viii. ------ ———.]—Pltf. who as 
agent for derts. had procured a pur- 
chaser on the crop-payment plan for 
two sections of lapd owned by defts. 
agreed in writing to accept $1,280 as 
his commission, payable, as to $500 
thereof, on Nov. 1, 1930, *. if N. (the 
purchaser) farms under sald purchase 
agreement, & delivers your grain,” &, 
as tu the remaining $780 ‘in the fall 
of 1931 under the same conditions of 
N. farming, & delivering the crop to 
you the same as 1930.’’ Pitf. had 
recommended N. to defts. a8 a man 
fit & competent to perform his contract 
with them, but in tbe fall of 1930 his 
position was such that he was unable 
to carry on &, in consideration of a 
quit-claim deed, he was released from 
his contract. He had farmed the land 
in 1930, & delivered one-half share of 











the crop harvested by him to defts., . 


but he did not summerfullow according 
to the terms of the contract, or pay the 
taxes or the interest on the unpaid 
purchase-moncy, & he negligently 
allowed 125 acres of standing crop to 
go to waste:—Held: the condition 
of pitf.’s right to the commission was, 
not merely the purchaser’s delivery of 
deft.’s share of the ee grown on 
the land; but also his farming the 
land in accordance with the terms of 
his purchase agreement, &, as he had 
not done so in 1930, pltf. was not 
entitled to the $500, nor tothe 
additional $750.—BRoATCH v. VER- 
MONT LOAN & TRusT Co., [1931] 2 
W. W. R. 775.—CAN. 


1684 ix. —-— Sufficiency of—Statute 
of Frauda—Commisston on sale of land.) 
—Rice & Sons v. TORONTO HARBOUR 
COMMISSION (1935), 2 D. LL. R. 481; 
O. KR. 243.—CAN. 


sp. Artion for commission on sale— 
Defence denying sale—Effect.j—When 
in an action for commission on a sale 
the principal’s pleadings deny the 


77 


to commission, even where the actual pur- 
chase is ultimately effected through the inter- 
vention of another agent, provided that his 
services are really instrumental] in bringing 
about the transaction.— Bow’s EMPporIum 
Lrp. v. Brett (A. BR.) & Co., Lrp. (1927), 
44 T. L. R. 194, H. L. 
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agrooment for sale, auch denial in- 
dicates his repudiation of the agreement 
to pay the agont, &, under the doctrine 
of anticipatory breach, the latter, on 
proving his right to the coimmission, is 
entitled to judgment for the whole 
amount thereof, even though under 
the agreement it was to be paid in 
instalments at dates which are yet in 
futuro.—HANTON v. STEDMAN, [1925] 
1 W. W. fh. 642.—CAN. 

ah Tariff rate of Estate Agents 
Institute. }—-PLEIN & Co. v. JACORSON 
& Son, [1928] App. D. 25.—S. AF. 


sr. Commissiton—Meaning of.)—The 
word ‘*‘ commission ’? may quite pro- 
perly, both from a i Fad & commorcial 
point of view, be omployed as denoting 
a lump sum which represents no 
percentage on anything.—CAMPBELL 
v. NATIONAL TRUST Co., LTD., [1931] 
can W. R. 465 ; 1 D. L. h. 705.— 


st. Voluntary agent.J—A voluntary 
agent is not entitled to commission 
although he brings about a sale, if 
there is no employment as agent & no 
ratification.—HaAFFNER v. ORTHERN 
anus Co, (1910), 14 W. L. R. 403.— 





sv. Solicitor acting as real estate 
broker.J}—SAPER v. ROTSTHKIN, [1937] 3 
W.W. R. 332; (1938) 1D. L. R. 58; 
7 Ir. TL. J. (Can.) 133.—CAN. 

aw. fegistration—When necessary. )— 
Tho fact that a real estate agent who 
is required by sect. 32 of The Sccurity 
Frauds Prevention Act, 1929, 4s 
amended, to be registered therounder, 
becomes registered before bringing an 
action to recover a commission on & 
transaction which took place before he 
was registered, does not enable him to 
maintain the action.—McCrRa  ». 
LELANGER, (1936] 2 W. W. R. 202; 3 
D. L. R. 65; 66 Can. C, C. 293; 44 
Man. L. R. 197.—CAN. 


PART VIII, SECT. 3, SUB-SEOT. 1. 
B. (a). 


1693 vil. -}—A sale of land 
eae! by the owner, after it had been 
listed for sale with a broker, does not 
entitle the latter to his commigsion 
merely because it happened to be sold 
to a purchascr with whom he had 
negotiated in a previous transaction.— 
GILBERT BROTHERS v. MODILL (1917), 
36 D. L. R. 324.—CAN. 


1693 viii. -+~-Where a cpap 
discovers that anothor is considering 
the purchase of a picce of land & then 
ascertains from the owner that he will 
sell & pay a commission, but does not 
afterwards communicate with the 
prospective buyer, & the latter & the 
owner complete the sale themselves, 
there is no commmission payable by the 
owner.—LANGTON v. NICHOLSON, [1918] 
1 W. W. R. 908.—CAN. 


1693 ix. .}—-An agent for the 











- sale of coal who had merely inter- 


viewed a customer & notified his 
principal that he had done so :—Held: 
bot entitiecd to a commission on an 
order given about two months later 
direct to the principal, & after an 
ipepocen of the coal by the customer. 
—BOoOND v. STURGEON CONSOLIDATED 
CoLuirRizs, Lrp., [1918 Ww. W. HK 
912; 41D. L. R. 147. AN. 


Cases 1699a—1705a. ENGLISH anp Empire Dicest SUPPLEMENT. 


1699a. Agent for sale of lottery ticket—Sale by | 1705a. 
irae ag a v. SHEPHEARD (1981), 75 


l. Jo. 881. 
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special ement that he is to be 
remunerated if he does not find a 
purchaser, the agent is not entitled toa 
commission where the owner sells to a 
urchaser whom he himself has found. 
here the owner found the person who 
subsequently purchased, although the 
agent subsequently spoke to the same 
person, the agent was not allowed the 
con imission.—BARAGER v. WALLACE, 
[1919] 2 W. W. R. 858; 48 D. L. R. 
158; 12 Sask. L. R. 301.—CAN. 


1698 xi. ~+~Where an ent 
spoke to one about certain land & 
the latter refused to buy, but some 
time afterwards, hearing ania Je 
another channel that the land could be 
rented, went to the owner’s place for 
the purpose of renting it & was induced 
by the owner to buy it:—Held: the 
agent was not entitled to commission. 
—TAYLOR v. RapBitTrs, [1920] 1 
W. W. RR. 1024; 63D. L. BR. 69; 18 
Sask. L. R. 198.—CAN. 


1698 xii. -}—Deft. desired to 
acquire or gain control of certain 
shares in aco. Pitf. outlined to him 
a plan, & for carrying out the arrange- 
ment one-third of the shares were to be 
given to pltf. Pitf. worked on the 
undertaking & made _ considerable 
progress, but before the scheme was 
carried out deft. obtained what he 
wanted in other ways & without 
making use of pltf.’s services :—Held: 
pitf. could not recover the agreed 
commission.—MAoINTYRE 9. MILLith 
(1922), 70 DL. R. 218; [1922] 8 

. W. R. 629.—CAN. 

1698 xiii, ———.]—-As a genera! rule 
& in the absence of any stipulation 
to the contrary a prneipel, who em- 
ploye a house agent on commission to 

nd a purchaser for a house, retains 
the t as against the house agent 
of selling the house to a third party, 
who has not been introduced by the 
house agent directly or through another 
agent at any time before a proper offer 
is brought to him by the house agent. 
If by so selling he prevents the house 
agent from earning his proper com- 
mission he is not liable in damages, for 
tho act of selling is a rightful act as 
against the house agent.—-Boosr v. 
See ee & DUNOAN, [1918)]C.P.D. 











1698 xiv. .}— An auctioneer 
was employed to sell proper by 
auction on condition that if the 


reserve price was not reached no 
commission was to be charged. The 
reserve price not being reached, the 
property was not sold. <A prospective 
purchaser, who was present at the 
auction & who knew who the owner of 
the property was, was about to ap- 
proach the owner after the conclusion 
of the auction with a view to negoti- 
ating for the purchase of the property 
when the auctioneer formally intro- 
duced them. After protracted negoti- 
ations the prospective purchaser 
bought the property :—Held: the 
auctioneer’a agency terminated the 
moment he failed to sell by auction.— 
MARTIN tv. OuRRtIR, [1921] T. P. D. 


50.—S. AF. 

1693 xv. ——.]}—Deft. sted his 
property with pltfa., real estate agents, 
or sale at @ fixed price & on named 
terms. Pltfa. mentioned the propert 
to one F., who thereafter negotia 
with deft. for the purohase of the 
roperty, & oonoealed from him the 
act that pltfs. had sent him. Deft. 
then, without any knowl oO 

Itfa.’ intervention, sold to F., on 

rms less advantageous to himself 
than those contemplated in the - 
ment between plitfs. & “ here 
was nothing in the cliroumstanoes to 


16938 x, ——~.}-—In the absence of a 
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put deft. upon his inquiry as to whether 


pltfs. had sent F. him :—Held : 
pitfs. could recover neither a com- 
mission on the sale nor anything for 
their services by way of quantum 
merutt.—ELVIN ». CLouan (1908), 7 
W. L. R. 762 4 8 WwW. L. R. 590.—C N. 


1698 xvi. -J—In an action for an 
agent’s commission on the sale of a 
farm by deft. to one C, held that pltf. 
could not recover; because he had not 
been instrumental in bringing the 
parties together, C. having been dis- 
covered by deft., & because pltf.’s 
employment with respect to C. was of 
a special character under the terms of 
which he was not to be entitled to a 
commission unless he succeed in selling 
the land to C. on the terms stated ; he 
failed to secure an offer from C. & 
deft. sold to OC. direct.—WIEBE v. 
GARVEY, [1930] 2 W. W. R. 468; 3 
D. L. R. 992 ; 4 8. L. R. 654.—CAN, 

1700 Iv. .J}—If the seller has 
opened negotiations with a proposed 
buyer, but the negotiations are broken 
off, & later the buyer renews the same 
through an agent, the agent is entitled 
to commission.—FITZGERALD v. BUCK- 
LEY, [1924] 4 D. L.’ R. 38; affg. 25 
O. W. N. 538.—CAN. ; 

1702 xxxix. -}—H. agreed with 
8., who had certain properties in his 
hands for sale, that he should receive 
half of the commission if he effected 
a sale. At the time a likely pur- 
chaser, C., was known to both parties. 
#H. pressed C. to purchase, but after a 
time, as a matter of olicy, let the 
matter drop, intending to approach C. 
again on @ fitting occasion. In the 
meantime a member of S.’s staff 
indirectly approached C., who decided 
to purchase :—/T/eld : H. had estab- 
lished a chain of causation between his 
efforts & the result, & he was entitled 
to half the commission.—HEALY ov. 
Pt eae (1921), 17 Tas. L. R. 32.— 











1702 xl. .}—Pltf. as agent for 
the owner of certain property intro- 
duced it to A. The owner was asking 
£17 178. per week. PItf. gave A. the 
key, on which was a label bearing only 
the name of the owner. A. told pitt. 
the property was unsuitable, & returned 
the key. About a fortnight later A., 
through seeing the owner’s name on 
the label & consulting the telephone 
directory, discovered the owner’s 
address, & met him to discuss the 
letting of the property, but did not 
tell him that she had seen pitf. After 
negotiations between A. & the owner 
extending over some days the owner 
agreed to let the property to A. for 
twelve months at £13 138s. per week :— 
Held: pltf. was ontitled to commis- 
sion.—- SYMONS . CALLIL, [1923) 
V. L. R. 49.—AUS. 

1702 xli. .}+-Deft. gave to 

ltfs. written authority to sell her 
and on terms, one of which was 
** price, very lowest, £10,000." Pitfs. 
brought the property under the notice 
of A., who got into personal com- 
munication with deft. decided that 
it would sult him in every way, except 
as to UE: After a delay of some 
weeks deft. & A. resumed negotiations, 
which led to a sale of the 
A. for 87,300 :—Held; the relation 
of buyer & seller was really brought 
about by pltfs., who were entitled to 
commission.— BIRTCHNELL tv. MORRIS, 
[19138] V. L. R. 201.—AUS. 

1702 xlli. ——~.] — Agent :— Held: 
entitled to recover commiasion.— 
GAMBLE tv. EXCELSIOR LIFE ASSURANCE 
Coa. (1917), 36 D..L. R. §92.—CAN 

1702 xliiil. ———.}—In 1913, deft. co. 
employed pltfs., brokers, to eell ite 
lumber property at a minimum price 
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roperty to 


-}~—Where an agent is instructed, but 
not as sole agent, to sell a house, & he 
procures an offer to purchase ‘‘ subject to 


a es Bina ME ee ee ee tee 


of $110,000.00, & agreed to pay a 
commnission on the purchase price. 
During the remainder of that year & 
the whole of 1914, pltfs. were working 
on this proposition, but failed to 
effect a sale. In 1915 the selling price 
was reduced to $75.000.00. In 1916, 
deft. co. sold to a purchaser intro- 
duced by pltfs. for $65,000.C0 :— Held: 
picts, were entitled to commission on 
he purchase price.——JARDINE v. PRES- 


LTp.. (1917), 44 
N., B. R. 505.—CAN, 


1702 xliv. Where land is 
listed with a rea] estate agent for sale 
& is afterwards sold by the vendor 
directly to a purchaser introduced by 
the agent, the latter is entitled to his 
commission, even though the terms of 
sale given In the listing as the basis 
on which the agent is to negotiate are 
not strictly adhered to.—Kinge »v. 
ScHON, [1918] 3 W. W. R. 892; 44 
D. L. R. 111.—CAN. 


1702 xlv. -}—-NUNNELLY v. ON- 
SUM, [1921] 1 W. W. R. 506: 56 
D. L. R. 599; 16 Alta. L R. 455.— 
CAN. 

1702 xlvi. .}—Deft. agreed to 
pay pltfs. commission on the sale of 
certain land, & agreed that it was an 
exclusive listing, subject to notice of 
withdrawal, which was not given. 
Pltfs. submitted the land to P. on 
terms of the listing & introduced P. 
to deft., who later, without pltfs.’ 
knowledge or consent, entered into an 
agreement with P. for sale of the land 
& of certain chattels used in farming 
it. The price of the land was some- 
what less, & the cash payment con- 
siderably less, than as given in the 
listing :—Held: pltf. was wrongfully 
deprived of the right which the listing 
gave him to earn his commission.— 
GILBERT BROTHERS, LTD, v. KEISER 
(1922), 69 D. L. R. 713; [1922] 2 
W. W. RR. 1228.—CAN. 

1702 xlvii. ———.]—- Agent. :—Held ; 
not entitled to recover commission.— 
KENNEDY v. VicTORY LAND & TIMBER 
Co., [1922] 3 W. W. HR. 145; 68 
D.L. R. 201; revsd., [1922)3 W. W. R. 
683: 70 D. L. R. 868.—CAN. 

1702 xlviil. .J—If the relation 
of buyer & seller is really brought 
about by the act of the agent, he is 
entitled to a commission although 
the actual sale has not been effected 
by him, but he must show that some 
act of his was the causa causans or the 
efficient cause of the sale.—BUNTING 
v. HOVLAND & WATKINS (1923), 33 
B. C. R. 291.—CAN. 

1702 xlix. .J—Deft. wishing to 
sell his house placed it in an agent’s 
hands, fixing a net price. The agent 
introduced I’. but negotiations falling, 
deft. cancelled the agent’s instruction 
to sell. Some time later deft. & P. 

reed upon terms & a sale resulted :— 

eld: commission was bet bales on 
the amount P. first offered through the 
agent.—FRASKR v. HaRRISON, [1924] 
1 D. L. R. 765 ° 56 N. 8. R. 431.—~—CAN. 

1702 1. .}-Pltf. procured A., 
B., & C. to enter into an agreement to 
purchase deft.’s mineral,claims on 
certain terms of payment, upon which 
pltf. was to receive a commission as 
pprments were made from time to time. 

nder this agreoment a por ae of the 
purchase price was pad pitf. got his 
commission, but the agreement was 
afterwards cancelled. Subsequently 
H., who had advanced A. @& 
considerable part of the money pald 
by him under the agreement, entered 
into an agreement direct with deft. 
to purchase the claims paying $10,000 
down, & pltf. sought to recover com- 
mission on that sum :— Held: pltf. 
was not the effective cause of the 
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contract,’’ & that offer is accepted by the 
vendor ‘‘ subject to contract,”’ 
subsequently goes off owing to the vendor's 
a better offer through another 
person, the agent cannot recover commission 1 
from the vendor as there is no binding con- 
tract of sale, & he cannot recover damages 


obtainin 


Vol. I.—Agency. 


mission.— RAYMOND v. WOOTEN (1981), 47 
T. L. R. 606; 75 Sol. Jo. 645, D. O. 


Annotations :-—Dbtd. Trollope (Geo.) & Sons v. Martyn Bros. 
SAT a ee eg R. 544. Apld. Musson v. Moxley, [1936] 


ut the sale 
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from the vendor, as the vendor has not com- 


mitted any breach of contract whereby the 
agent was prevented from earning his com- 





sale.— OLSEN wv. PEARSON, [1924] ] 
D. L. R. 1097.—CAN. 


1702 li.——.}—R. M. BUCHANAN Co., 

Lrp. v. Esy, (1927) 2 D. L. R. 819; 
1927] 1 W. W. R. 929; 21 Sask. L. R. 
38.—CAN. 


1702 lil, ——-.}—NICHOLSON v. DR- 
BUSE (Alta.), [1927] 3 W. W. R, 799.— 


1702 liii. .}+—An agent gave G. 

a card to view certain property. After 
inspection G. decided not to buy as 
the price was too high. Some months 
later G. saw a ‘‘ for sale ’’ notice on the 
property which reminded him that he 
ad previously inspected the property. 
He t en, without further communica- 
tion witv the agent, nigotiated with 
the owner direct & p.chased for a 
smaller amount :—AHeld: the causa 
causans of the sale was the previous 
introduction through the agent who 
was entitled to his commission on the 
lower purchase. price.—DOYLE  v. 
GIBBON, [1919] T. P. D. 220.—S. AF. 


1702 liv. .J—Certain property 
given for sale by the owner to aun 
auctioneer at a fixed commission was 
not sold, the reserve not being reached, 
& was thereafter given to the auctioneer 
for sale privately. L., ou passing the 

roperty, saw a notice up referring 
ntending purchasers to R., but being 
aware of the fact that the auctioneer 
had been selling the property went 
to the auctioneer, who referred him 
to the owner. L. thereupon went 
direct to the owner & bought the 
property after having told him that he 
came on his own behalf & not at the 
instance of any agent:—Jeld: the 
auctioneer was entitled to his com- 
mission.—TREGASKES v. MEIKLE, (1922) 
T, P. D. 317.—S. AF. 


1702 Iv. -J—Where ai vondor 
concludes a contract of sale with a 
arty with whorn his real estate agent, 
1as been negotiating in ignorance that 
he is such a party, the agent is entitled 
to his commission if the circumstances 
are such that the vendor ought to have 
made inquirjes which would at once 
have revealed the facts.—GRIFFITHS vt. 
ca (1925) 4 D. L. R. 976.— 














1702 ivi. -}—-NELSON v, Hrrscn- 
BORN, (1927] App. D. 190.—S AF. 


1702 lvii. ——.] — TRENWITN vv. 
INTERNATIONAL HARVESTER Co. (L.C.), 
{1928) 2 D. L. R. 121..—CAN. ; 


1702 ivifi. ——-.]—A real estate agent 
who brings his principal into relations 
with the actual purchaser is the 
effective cause of the sale & entitled 
to his commission, although the 
princtpal sells behind his back & the 
price paid by the purchaser is less than 

he sum at first demanded by the 
pence. In the present case wherein 
he purchase-money was paid into deft. 
bank, a creditor of the vendors, under 
an arrangement under which it under- 
took to pay the agent bis commission 
out of the sums paid in, held that the 
fact that the property was first. trans- 
ferred to the bank’s oaeeer who 
afterwards transferred it to the pur- 
chaser introduced by the agent didnot 
take away the agent’s ht to the 
commission, since the transfer to the 
manager was taken merely to sectre, 
in the interesta of the bank & the other 


creditors of the vendors, a sale to said 
purchaser: &, moreover, the agent 
was entitled to succeed nst the 
bank on the ground that, whether the 
sale originally contemplated, ¢.e. that 
from the vendors direct to said pur- 
chaser, was or was not called off, the 
bank’s manager had agreed that the 
bank would pay the agent the com- 
mission if the transfer from the manager 
to said purchaser went through.— 
LADD ». BANQUE CANADIENNE NATION= 
aon [1928] 2 W. W. R. 272.— 


1702 six. -}—The agent is 
entitled to commission if he has been 
the means of bringing the parties 
together, although be may not actually 
have introduced them to each other, 
& although the actual sale has not been 
effected by him.—BrEtTr & Co., Ltn. 
v. Bow’s EmMpPpoRIUM, LtTp., [1928] 
Ss. Cc. (H. L.) 19.—SCOT. 


1702 Ix. -}-The owner of a 
property of 1,698 acres, put it into the 
ands of an estate agent with the 
so owine instructions: ‘‘ Price 21 per 
acre, or lease for a term of three years 
with option of purchase at, 2s. per acre. 
I hereby authorise you to sell the above 
roperty.” The agent obtained a 
essee for three years, with an option 
of purchase at £1,682. Shortly before 
the captration of the lease, the lessee 
askea the ageot to try & get an 
extension o* tke option for twelve 
months, & on the latter’s advice, 
visited the owner for that purpose, the 
agent at the same time writing to tho 
owner informing hin: of the proposed 
visit. An extension of the lease was 
granted, but the price of the option was 
increased to £1,800. The lessee exer- 
cised this option, & became the pur- 
chaser of the property :—Held: there 
was evidence sufficient to justify a 
finding that the agent was the efficient 
cause of the sale, & that therefore he 
was entitled to commission thereon.— 
Ursyoun v. ILLINGWORTH (1928), 29 
8. LN. S.W.4; 46N.9. W. WN, 5. 


1702 Ixi. ——~.]—-GREAVES 2. SALIS- 
ae (Sask.), [1929] 3 D. L. R. 289.— 











1702 Ixii. -}—SIMONITEV. MOXaAM, 
[1929) 1 D. L. R. 825; 1 W. W. R. 
613; 38 Man. L. R. 113; affd.. [1930] 
S.C. R. 334; 2D. L. R. 991.—CAN. 


1702 Ixfil. -}—If an owner has 
contracted to pay a commission to an 
agent if the latter finds a purchaser, & 
the relation of buyer & seller is really 
brought about by some act of the 
reat. he is entitled to the commission 
although the actual sale has not been 
effected by him.—GRAVES v. MCLEAN, 
(1931] 2 W. W. R. 895.—CAN. 


1702 Ixiv. .]—KEIFER v. ENDERS, 
{1931] 3 D. L. R. 189.—CAN. 


1702 Ixv. -}~EASTERN REALTY 
Co. v. WOODWORTH (1932), 5 M. P. R. 
511.—CAN. 

1702 Ixvi. ————-.J--POWERS v. NASH- 
waaskK PULP & PAPER Co., [1937] 4 
Dp. L. R. 6381; 12 M. P. RR. 231; 7 
F. L. J. (Can.) 101.—CAN. 


sr. ——— Purchaser acting behind 
agent's back.}-—-Held: principwal liable 
to pay full co fon on conclusion 
of a contract of sale with the purchaser. 
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-]—OAKHILL  v. 
Sol. Jo. 337. 


1706a. —— ——.]—Bow’s Emporium, LTD. »v. 
Brett (A. R.) & Co., Ltp., No. 1687a, ante. 


Cases 1705a—1706a. 


CowEN (19384), 78 


—MERRITT vv. DORTRTY, 
D. L. R. 797.—CAN. 


PART VIII. a a SUB-SEOT. 1.— 


1703 x. -}—One of two real 
estate agents with whom property was 
listed for sale:—lTleld: entitlod to 
commission on a sale initiated by him 
but completed by the other agent, to 
whom the purchaser made known his 
wish to buy the property after it had 
been brought to his attention by pltf.— 
GRIFFITHR ©. ANDERSON, [1926] 2 
YD. L. R. 657; (1926) 1 W. W. R. 956 
35 Man. L. R. 480.—OAN. 


1703 xi. -——.)]—Deft. placed a 
property in the hands of several 
agents, including pltf., for sale. Pitf. 
found a purchaser who waa willing to 
pay the prico as ultimately fixed for 
he property, & despatched a tele- 
gram stating that fact to deft. Before 
deft. recelved the telegram, however, 
he had in fact sold the property to 
another person through another agent. 
In an action hy pltf. for commission :— 
Held; he had not complied with the 
implied condition attached to the 
promise to pay commission, namely, 
hat he should find an able & willing 
purchaser & introduce bim to the 
vendor bofore the vendor had in fact 
sold the property to some other person, 
& waar therefore not entitled to recover 
commission._-DAINTON  v. _ CHIVERS, 
(1928) V. L. R. 555; 49 ALL. T. 299; 
[1928] Arena L. R. 394.—AUS. 


1706 ix. Delete the words ‘‘ & en- 
titled to commiifssion.*’ 

1706 xiii. --—- .-—Plitf. intro- 
duced to deft. A., who wished to 
puro haee a property for his son, B. 
Jeft.’s house was eventually trans- 
ferred to the trustees of C.’s estate, in 
which A.’a family was interested, & 
the purchase-money was paid by the 
trustees at the Instance of A. Deft. 
alleged that another agent, though 
aware of A.’s inspection of the house, 
obtained B.’s signature to the con- 
tract of sule:—-Held: the verdict 
should be entered for pltf.—WHrbsTER 
(A. G.) & Sons, Lip, wv. Corron 
(19190), 15 Tas. L. R. 17.—AUS. 

1706 xiv. .J—An agent is 
entitled to commission on a. sale 
brought about by hia action In putting 
the purchaser in touch with the 
principal, even though the purchare 
is subsequently completed through 
another agent.—PETTYPIECE v. HOL- 


1706 xv. .j}—The commis- 
sion on a sale of real estate was given 
by the ct. to the agent who found the 
Padre & put the vendor in motion 

mect him, rather than to another 
who performed services in connection 
with the effecting & carrying out of 
the sale.—BATHMAN v. SNELGROVE & 
GARDEN, [1921) 1 W. W. R. 305; 14 
Sask. L. R. 69; 57 D. L. R. 283.—CAN. 


1706 xvi. —,}—A. promised 
B. a commission if B. sold a ship. B. 
employed a broker as sub-agent, who 
mentioned the matter to another agent, 
& it was passed on through others 
until, about nine monthe after the 
agreement with K., a broker to whom 
the matter was mentioned came te 
A. & made an arrangement directly 


{1925} 3 
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Cases 1711—1726. 


1711. Add. Annotation :—As to (1) Consd. Price, 


Davis v. Smith (1929), 141 L. T. 490. 99. 
1726. Add. Annotations :—Refd. Houlder Howard 


1718. Add. Annotations :—As to (2) Refd. Howard 
Houlder v. Manx Isles 8.S. Co., [1923] 
Generally, Refd. Bentall, Horsley 


K. B. 110. 





with him resulting in a purchaser 
being obtained. B. continued his 
services, which were accepted by A., 
up to the time of sale, & was of assist- 
ance in procuring the Govt.’s consent 
to a transfer of the ship to a foreign 
registry :—Held: B. entitled to com- 
mission,—-GREER v. GODSON, [1821] 
2W. W. R. 209; 608. C. R. 653; 56 
D. L. R. 696.—CAN. 


1706 xvii. .J—Pltf. en- 
deavoured to offect a sale of deft.’s 
land to aco., of which H. was a director, 
& introduced H. to deft. The parties 
failed to agree upon terms & the 
negotiations ended, & pltf. made no 
further effort to sell the land. Sub- 
sequently deft. through another agent 
sold the land to H., who purchased it 
on behalf of another co. :——Held : pitt. 
was not entitled to commission.— 
NeEvrE v. LRESON, [1921] 1 W. W. R. 
904.—CAN. 


1706 xviii. ——-.]—After Maar ; 
with whom a house had been listed, 
introduced a prospective purchaser to 
the vendor, the purchaser endeavoured 
to imduce the vendor to reduce the 











price. The vendor was unwilling to 
fix a figure agreable to the purchaser, 
& the latter then negotiated through 


other agents, with whom the house 
had also been listed, & aapele d bones 
it:—Held: pltfs. were entitled 

commiasion.-BROOK & ALLISON . 
HENDRICKS (1922), 66 D. L. R. 825; 
15 Sask. L. RN. 439; [1922] 2 W. WwW. RR. 
580.—OAN. 

@ property with pltfs. with instructions 
to find a purchaser at the price of 
$5,000. A month later deft. listed the 
property with another broker at 
$4,750, the second broker having his 
offices across the hall from  pltfs.’ 
offices in the same building. Pltfs. 
interested S. in the a ae & brought 
her to view it. Short ter S. went 
to plitfs.’ offices with a view to pur- 
chasing, & when about to enter the 
offices saw a picture of the property 
jn the window across the hall marked 
for sale at $4.750. She went into 
pitfs.’ offices, discussed the sale but 
wont out without making the purchase, 
orossed the hall & purchased the 
property from the second broker at 
$4,750 :—Held: pltfs. were entitled 
to theircom mission —TURNER, MEAKIN 
eae vw. FIELD (1923), 33 B.C. R. 56.— 





1706 x 
Dagon, an, [1087 927] 
574 


— a rt ©. La 
180: : (1927) 
B.C. R. 97.—CAN. 
pee xxi. --Pit?. raceived 
written authority from deft. to enter 
into a contract. with a purchaser for 
the sale of his farm & stock. The rate 
of remuneration was stated to be a 
oertain perce on the value of the 
land sold, Pitt. introduced the pro- 
perty to a prospective buyer, who 
Titimately purchased the property 
but through the aii eats a 
another agent. Pitf. claimed fro 
deft. 2171 19s. in respect of the land 
sold, & £65 in Hd of the stock & 
implements. he jury found that the 
sale had paculted from the introduction 
of the urohaser from pltf. :—Held: 
plitf.’a right to commission depended 
on the terms of hia authority, & this 
did not authorise any commission on 
the sale of the etock.—RowrEr ov. 











BUTLER, [1921] N. % L. R. 437.— 
1706 xxii. —— .}—Deft. agreed 
to pay pltf. commission if a sale of 


deft.’s house to X., who was intro- 
duced by pltt., went through. Deft. 
also agreed to let pitf. know should he 
be prepared to sell his house for a 
smaller amount than he had men- 
tioned to pltf. Deft. subsequently 
instructed another attorney to offer 
the house to X. at a reduced price, & 
a sale was thereupon concluded :— 
Held: pltf. was entitled to the com- 
mission agreed upon. ara DER WALT 
. HOFMEYR, [1920] C. D. 50.— 


1706 xxiii. .}—A. agreed to 
give B. a commission in case of a sale 
of certain premises. B. introduced 
C., but no sale resulted. C., of his 
own motion & not as an agent of L., 
subsequently introduced D., & A. sold 
the premises to ID. Held : B. was 
not entitled to commission.— GODDARD 
v. ARNOLD, [1922] T. P. D.167.—S. AF. 


1706 xxiv. aes oie Vv. 
WESTERMAN (3. C.), 1928) 3D. L. 
939.—CAN. 

1706 xxv. ——, ]}— KORCHINSKI 
vw. NATIONAL TRUST Co., McDOUGALL vt. 
NATIONAL TRUST Co. (Alta.), [1929] 1 




















D. L. R. 268.—CAN. 

1706 xxvi. .}—BELL-IRVING 
v. MACAULAY NICOLLS, eRe [1931] 
8. C. R. 276; [1931] 1 D. Ll. 381; 
revg., [1930]. 2 D. L. R. 338, 43 
B. eC. R. 140.—CAN. 

1706 xxvii. -—--— —-———.]-—-MACAULAY 
Nicouts & MAITLAND Co., Lrp. v. 


BURMAN (1937), 52 B. CU. IR. 9.—CAN, 


1707 ii. .}—In a dispute as to 
which of two real-estate agents was 
entitled to the commission on a sale :— 
Held: the one who first through his 
advertisement attracted & interviewed 
the purchaser & directed him to the 
owner was the efficient cause of the sale 
& entitled to the commission, rather 
than the other who subsequently 
discussed the property with the pur- 
chaser & whose agent first showed it 
to him.—BUFFET v. WALLER & 
LAZARNICK, [1920] 2 W. W. RR. 404; 





§2.D. L. R. 499; 30 Man. L R. 437.— 
CAN. 
1707 iii, —— Loan broker.J|—The 


office of a loan broker is to bring 
together the borrower & the lender 
who is willing to open negotiations on 
a reasonable basis, & when he has done 
that, he has done all that is necessary 
for him to do & earn his commission.— 
VASAUSI MOOLJI v. KARSONDAS TRIPAL 
(1927), I. L. KR. 52 Bom, 627.—IND 


1716 vii. .}—A broker, employed 
by a house owner to find a purchaser 
for the house, is entitled to receive the 
remuneration agreed upon, when tho 
sale takes Peay in favour of a purchaser 
introduced by the broker, although the 
actual negotiation or completion of the 
sale may not have taken place through 
the direct intervention of the broker.— 
Roorg: & Sons t. DYER MEAKER & 
Co. (1930), I. L. R. 52 All. 688.—IND. 


PART VIII. SECT. 8, SUB-SECT. 1.— 


B. (ce). 


t. i. S. P. SATCHIDINANDA aoe v. 
NRITYA NATH MITTER (1923), I. L. R. 
50 Calc. 878.—IND. 


t ii. -}—Where a land agent is 
employed to sell or exchange the 
ery of a pores & commission 
) paid him when he has 
* atonal a sale or exchange of such 
property, his right to commission 
accrucs when he procures a_ valid 
contract for the sale or exchange of 
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& Baldry v. Vicary (1930), 47 


ENGLISH AND EMPIRE DigEst SUPPLEMENT. 


T. L. R. 


v. Manx Isles S.S. Co., (1928) 1 K. B. 110; 
Bentall, Horsley & Baldry ve Vicary (1930), 
47 T. L. R. 99. 


— 


such ee ——NIGRO wv. WILSON, 
(1924) 7. lL. R. 834.—N.Z. 

1722 i. Completion of enttre con- 

tract.}—GREER v. GODSON (1918), 40 
D. R. 218.—CAN. 
——.J—Pltf. found a pur- 
dhaser for deft.’s land, the amount of 
commission was agreed on, & an agree- 
ment of sale executed. The pur- 
chaser subsequently refused to carry 
out the sale :—Held: pltf. was entitled 
to the commission.—DONER v. LOOSE, 
{1920) 2 W. W. R. 388: 63 DLL. R. 
89; 30 Man. L. R. 350.—CAN. 

c ii. .--When an estate 
agent is employed on the ordinary 
terms as to commission to find a 
purchaser of land, & he pitpeances 
a purchaser with whom the pincipe 
enters into a contract of sale, 
agent is prima facie entitled to his 
commission.— MACARTHUR & MACLEOD 
Pry., Lp. v. CarREY, [1931] V. L. XR. 
269; Argus L. hk. 261.—AUS. 

st. Commission payable on re- 
ceipt of purchase-money—Payment by 
promissory notes. |—An agreement pro- 
vided that commission was ‘‘ to become 
due & payable when the purchase- 
money or any part thereof has been 
paid ’:—Held: defts. having accepted 
promissory notes in lieu of a cash 
pay nett, the promissory notes must 

eo treated as a cash payrrent so far ag 
pltf. was concerned.—CROoss v. WooD 
(1921), 64 D. L. KR. 105; 600. L. R. 
15.—CAN. 

sa. Commission payable for ser- 
vices already rendered.j)—When it has 
been definitely agreed to pay an agent 
commission for his services in negoti- 
ating a sale, & the payment was to be 
made for services already rendered & 
was not to be dependent upon the pay- 
ment of the purchase price, the agent 
can recover the commission under the 
agreement, although the purchaser has 
failed to make any payment after the 
first one.—CARMICHAKL t. BOWERS 
(1922), 67 D. L. R. 515,.—CAN. 

sb. .}--Held: pltf.’s claim was 
not affected by changes made in the 
agreement between purchaser & defts, 
If dofts. saw fit to vary the terms of 
the agreement & accept property in 
lieu of cash, that should not prevent 
pitf. from obtaining payment of his 
commission. which he earned when he 
procured a binding agreement for he 
sale of the property.—CRAWFORD vw. 
IMPERIAL TRUST Co. OF CAN., [19297 4 
D.L. R. 913; 64 O. L. R. 433.—CAN. 
PART VIII. eater SUB-SECT. 1.— 

- (a). 

1729 iii. Sale of remainder o 
land.}—PItf. eee a deft. to sell 
a house & portion of the block of land 
on which it stood. Deft. found a 
purchaser & a contract of sale was 
signed under which pltf. Lins the pur- 
chaser certain provisional rights over 
the unsold portion. Afterwards pltf. 
endeavoured to obtain froam the pur- 
chaser a modification of the contract 
with regard to the rights over the 
unsold portion, & deft. did con- 
siderable work in trying to induce the 
purchaser to vary the contract in this 























respect. oe the negotiations deft. 
repeatedly u pitf to sell the whole 
of the lan Negotiations having 


failed pitf. behind the back of deft. 
ree the remainder of the land to the 
nal purchaser & the whole was 
Plaaca in a single transfer :—Held : 
ase was not entitled to commission 
on the sale. png eg Nae v. GRAY 
(1920), 20 8. R. N. S. W. 635.—AUB. 


1738. Add. Annotation :—Consd. Bow’s Emporium 
v. Brett (1927), 44 T. L. R. 194. 


1739. Citations :—For the existing citations sub- 


stitute as follows :— 


(1887), as reported in 58 L. T. 96; 3'T. L. R. 


836, H. L 


Annotations :-—For ‘‘ Mentd. Barnett v. Isaac- 
son (1888), 4 T. L. R. 595,” read ** Refd. 
Barnett v. Isaacson (1888), 4 T. L. R. 595.” 

Add. Annotations :—As to (2) Consd. Price, 
141 LL. T. 
Gould (1935), 
Generally, Refd. Keppel v. Wheeler, [1927] 


Davies v. Smith (1929), 
Distd. Mote v. 


1 K. B. 577. 


een 


PART VIII. SECT. 3, SUB-SECT. 1.— 


sw. Transaction similar — Further 
sale.J—A. in 1911 employed pltf. to 
sell a Crown lease, & an agreement was 
entered into which provided that if 
Itf. sold the lease for £25,000 he was 
o receive £5,000. In 1914 through 
the Instrumentality of pltf. the lease 
bi gene teria to 8S. &, on payment 
S, of £5,000, pitt. received £1,000 

Ee commission. nigiz: A. & S. sold 
the lease to TT. for 4:4,000. Some 
years prior to this sale .Jtf. had sub- 
mitted full perecuats oi the lease to 
T., who would not then buy. L., who 
was employed for that purpose by A. 
&S., had brought about the sale to T. 
Pitf. claimed commission in respect 
of the sale to T. :—Held: pltf. was not 
entitled to commission.—DEWDNKY v, 
a [1923] S. A. S. R. 105.— 


PART VIII. SECT. 3, SUB-SECT. 1.—D. 


sa, Agent to obtain money for project— 
Expansion & modification of proposal.) 
—Held: the agent was entitled to 
recover commission.— THOMAS v. GALE, 
{1927} 1 D. L. R. 593; 8.C. hk. 314; 
varying, [1925] 3 D. L. R. 757.—CAN. 
8b. Agent to procure loan to third 
ee ae raised by third party.)— 
Itf. clained a commission of 1 per 
cent. from deft. on the ground that the 
latter had requested him to raise a 
loan of £27,500, subsequently increased 
to £35,000, not on behalf of deft. but 
on behalf of one F. It was admitted 
that deft. had sold a certain property 
to ¥. forasum of £45,000, £10,000 to be 
aid in cash & the balance to be secured 
va bond over the property; through 
pitf.’s efforts the manager of a certain 
insurance co. was prepared to advance 
£27,500 to F.. on a first mtge. over the 
property & that thereafter a sum of 
£35,000 was in fact advanced by the 
{insurance co. upon that security 
together with certain additional 
securities. Deft. denied that he had 
made the contract alleged with pltf. 
& stated that the real arrangement 
between them was that pltf. should 
raise a loan of £27,500 on behalf of 
deft. himself & not for F., & further, 
that if F. paid off the whole amount 
of the purchase price in cash pltf. was 
not entitled to any commission what- 
ever, & that F. had personally raised 
on his own behalf a loan of £35,000 
not on the security of the property 
alone but on additional securities 
belonging to him. At the trial pltf. 
applied for leave to amend bis declara- 
tion so as to base his claim on a man- 
date to raise a loan of £27,000 only. 
The trial ct. refused to grant the 


amendment & held pltf. had earned 


commission on £35,000, the sum 
actually advanced to F., but as pltf. 
had declared himself satisfied with 
£275 awarded the latter amotnt. 
Deft. apne appealed :—Held: com- 
mission of 1 per cent. was promised 
pltf. by deft. if the former was inetru- 
mental in obtaining a loan of £27,500 


Vol. 1.—Agency. 


1740. Add. Annotation :-—Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 


1741. Add. Annotation :—Refd. Howard Houlder 


Cases 1788—1746a. 


v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 


1746, Add. Annotations :—Refd. Howard Houlder 


v. Manx Isles S.S. Co., [1923] 1 K. B. 110; 


490. 


152 L. T. 347. 


Bentall, Hlorsley & Baldry v. Vicary (1930), 
47 T. L. R. 99. 


1746a. Agent to sell property—Agent himself buy- 
ing property—With consent of principal.]— 
Where an agent has been instructed to sell 
property on commission &, after failing to 
find a purchaser, agrees with his principal 


to buy the property himself, he is not entitled 


ee omen eenee RS a ee se 


from the insurance co. to F.:; further, 
in view of application for amond ment, 
which should have been granted, it 
was unnecessary to consider whether 
pitf. was entitled to commission on the 
whole sum advanced, &, aa on the facts, 
it was clear that £27,500 would have 
been advanced on the property alone, 
the fact that £35.000 had been Jent 
upon the property, together with 
additional security, did not debar pitf. 
from recovering commission on 
a vw. Jacons & Co., 
[1928] App. D. 353.—S. AF. 

80, Agent to sell—Third party entering 
into partnership with principal.)—A., 
an agent employed by P. to obtain a 
purchaser for # inlll, introduced M. to 
P. The sale did not go through. 
P. eventually entered into a contract 
of partnership to work the mill, the 
vartners boing P., M. & C. :—Weld: as 
he transaction oie a from the 
agency differed substantially from that 
which A. had been employed to 
procure, he was not entitlod to any 
remnnoerstion.— BorDER wv. HDLEY, 
[1926; Le. i. D. 19.—S. AF. 


pi. -—~— .---—.J—Pltfs. claimed for 
commission on Fal: of timber holdings 
of deft. co. The shareholders had 
passed a resolution authorising a sale 
at a fixed minimuin price upon terms 
agrecable to the directors, & a letter 
froin the co.’s managing director to 
pltfs. offered $35,000 commission 
should pltfs. make a sale at a certain 
named price, which price would net the 
co. such minimum price. <A sale was 
made through other agents, not for a 
lump sum, but for a price bared on 
board measurement to be paid for as 
the timber was taken, with an addi- 
tional sum to be paid when the timber 
had been logged :—Ield: the sale 
was not u sale within the contract.— 
RORAY v. NIMPKISH LAKK LOGGING Co.,, 
LTp., & GARLAND, [1919] 2 W. W. R. 
105.—CAN. 








y i. ——.)—E. requested £., a 
servant of pltf., to obtain a buyer for 
his property. KE. told S. that he 
wanted £850, & would pay com- 
mission. S. then asked EK. if he would 
consider an offer. E. replied = he 
wanted £800 clear. S. introduced K, 
to E., but the price offered was too 
low, & after various negotiations no 
aale took place. Six months later EH, 
sold the property’ to K. for £600 :— 
Held: as the buyer offered lear than 
£800, pitf. was not entitled to com- 
mission. —RORINBON v0. Eves, (1917) 
Ss. A. L. R. 71.—AUS. 


y ii. .}—-Held: as the 
anplaviiont was & general one, the 
price mentioned being intended not 
asa hard & fast one, but as a basis 
of negotiations, pitf. was entitled to 
the agreed commission on the price 








obtained. coe vo. MERRICK, 
(1917] 3 W. ie 1060; Aaa C. R. 
432: 38D. L. R. F338 GAN 


y iil. -}—An owner in Apr. 
lated with an ‘agent certain land 
for sale at $35 an acre with a fixed 


8] 


Semen eanmeamennitiie aroma aaa 


cash payment, the pee to include the 
crop. In Nov., after the owner had 
taken off & sold the crop, the agent 
sold the land for $30 an acre on a 
small cash payment :—Held : in order 
to earn his cominission the agent had 
to obtain a purchaser for the land & 
crop at $35 per acre.—-FITCHELL v. 
LAWTON, [1919) 3 W. W. R. 728; 49 
LD. L. R. 185.—CAN. 


y iv. .}-—-Deft. listed his 
farm with pitfs. for sale at $38 an 
acre. Deft. sold the land at 837 an 
acre to one introduced by pitfs. :— 
Held: pitts. were entitled to com- 
nission.—SMITH wv. Wriant, [1919] 3 
Ne W. RR. 1084; 49 D. L. R. 408; 
12 Sask. 1. R. 491.—CAN, 


yv. —-- ——.]—When a proprietor 
gocs to an agent & requests him to find 
® purcharor, uaming at the same time 
the sum which he is willing to accept, 
that wil] constitute a general a he 
ment, & should the estate be eventually 
sold to a purebaser introduced by the 
agent, the latter will be entitled to his 
commission, although the price paid 
should be lese than the sum named at 
the time the employment was given. 
The inention of u specific sum prevents 
the agent from selling at a lower price 
without the consent of his employer, 
but it {8 given merely as the basis of 
future negotiations, leaving the actual 
price to be settled in the course of those 
nezotiations.—-PALMER wv. HaAahvny 
(1922),65 D.T. R. 7603 15 Sask. L. RK. 





1525 1 W. W. Re 231 5 affo, (1920), 
55D. L. R. 703; 14 Sask. L. R. 
ane 


.}—Where the con- 
teact | ts that the agent is not to be paid 
a comoiesion unless he procures & pur- 
chaser at a specified ure, the fact 
that a sale is made by the owner at a 
lower price does not entitle the agent 
to romuneration by way of quantum 
meruit.——GRIFFITH v. FREDERICKSON, 
[1926] 4D. L. R. 50; (192612 W. WLR. 
ne ri Man. L. h. 54.--CAN, 
.}—WEAVER v. DIX- 
gon, “Hyde 4 D, L. it. 226; 620.L. R. 
419.—CA 


viii, ——— 








ee se 





.J}-—-WEHEIR v. GRAND, 
(193111 D. L. R. 581; 660. L. R. 245. 
—CAN 


ad. Third party taking land in a 
trade. }—Agents who had been promised 
a® commission should they obtain a 
purchaser for land at a certain price :— 
Held: not entitled to commission, as 
they only introduced a party who took 
the land in a trade & with whom the 
principal had previously discussed a 
trade.—BROWN wv. PATCHELL, [1918) 
3 .W. W. R. 701: 49 PD. L. R. 158.— 
CAN. 

se. Apent to exchange—Ezxchaniye of 
other properties. }—A rea) estate agent 
is entitled to his commission on an 
exohenge of properties where he 
brings the parties together & engages 
actively in negotiating the exchange, 
which eventually falls through owing 
to the objection of his) principal to 
include certain stock & implements 
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to commission on the purchase by himself 
unless his principal has expressly agreed that 
such commission shall be payable.—HOCKER 


ENGLISH AND Emprre Dicrest SUPPLEMENT. 


88 T. L. R. 757; 66 Sol. Jo. 682; 16 Asp. 
M. L. C. 953; 28 Com. Cas. 15. 
—Re td. copia Horsley & Baldry v. Meret 


v. WALLER (1924), 209 Com. Cas. 296. 
1746b. ——— At stated price—Sale at lower 


notations : 
78930), 47 T. L. 
rice— 


ros, (1934), nH P93, 
Corpn., Ltd., [1937] 1 aie R.7 


eo.) & Sons v. Mart 
hn v, Aircraft Industrie 


i, 548 Feat 


1748. 


With consent of principal.}—Pricez, 
& Co. v. SmiTu, No. 1780a, post. 


Add. Annotation :—DIistd. Mote v. Gould 
(1935), 152 L. T. 347. 


AVIES 


1751. Add. Annotation :—-As to (2) Refd. Howard 


1751a. 


Houlder v. Manx Isles S.S. OCo., [1923] 1 
K. B. 110. 


.]—Pltfs., who were shipbrokers, nego- 
tiated on behalf of defts., the owners of a 
steamship, a charterparty of the steamship 
which was to be in force from Oct. 1920 for 
five years, & which contained a clause pro- 
viding that the charterers should have the 
option of purchasing the steamship at any 
time between the signing of the charter 

the completion of the charter period for 
£125,000. On the day when the charter- 
party was signed defts. signed & gave to 
pltfs. a commission note in these terms: 
‘We hereby agree to pay you... 5 per cent. 
brokerage on hire. .. - Should the option of 
purchase contained in the charter be availed 





' of, the brokerage on purchase to be 3} per 


od 


cent....’’ The charterparty was acted upon 
until June, 1921, when defts. sold the steam- 
ship to the charterers for £65,000. Pltfs. 
brought an action against defts., claiming 
(inter alia) 34 per cent. commission on 
£65,000, the price paid by the charterers for 
the steamship, &, in the alternative, a 
quantum meruit for their alleged services in 
effecting the same :—Held: (1) the former 
of these claims failed, the option of purchase 
mentioned in the commission note never 
having been exercised, & the sale effected 
being a sale at a different price from that 
upon which alone the brokerage of 34 per 
cent. was to become payable; (2) the latter 
claim also failed inasmuch as the parties 
having reduced their bargain into writing in 
the commission note, there was no scope for 
the operation of the principle of quantum 
meruit.— HOWARND-HOULDER & PARTNERS, 
Lyrp. v. MANX IsiEs S.S. Co., [1923] 1 K. B. 
110; 92 L. J. K. B. 233; 128 L. T. 347; 


1755a. 


1752a. Commission payable on sale—Long lease 


effected—-No general employment. ]—Plitf., 

who was not an estate agent, but occasionally 
acted as such, informed deft. he & some 
friends (including one S.) might purchase 
certain property which deft. was offering for 
sale, & deft. named a price of £25,000. Later 
pltf. told deft. that he was not going on as a 
principal, & in Dec. 1933, deft.’s solrs. wrote 
to pitf.: ‘‘ Our client instructs us to say that 
if S. or the people he represents purchase this 
property at the price of £25,000 he will be 
quite willing to pay you the usual scale 
commission.’? The property was not sold, 
but in Oct. 1934, a building lease for 99 years 
was entered into between deft. & a co. 
represented by S. at a ground rent of £1,250 
per annum, which was worth twenty to 
twenty-three years’ purchase, namely, 
£25,000 to £28,750. Pltf, brought an action 


- in which he claimed scale commission from 


deft. :—Held: as there had been no general 
employment of pltf., nor had deft. promised 
to pay pltf. something for any purchaser he 
might introduce, pltf., who had done no 
more than bring deft. & S. together, was not 
entitled to recover. Morte v. GOULD (1935), 
152 L. T. 347. 


1754. Add. Annotations :—Expld. & Apld. Trol- 


lope (Geo.) & Sons v. Martyn Bros. (1934), 
50 T. L. R. 544. Consd. Craven-Ellis v. 
Janons, Ltd., [1986] 2 All. E. R. 1066; 
Trollope & Sons v. Caplan, [1936] 2 All E. R. 
842. Refd. Bentall, Horsley & Baldry v. 
Vicary (1930), 47 T. L. R. 99; Kahn v. 
Aircraft’ Industries Corpn., Ltd., [1937] 3 
All BE. R. 476. 


1755. Add. Annotations :—-Consd. Caney v. Leith, 


[1937] 2 All EK. R. 532. Refd. Howard 
Houlder v. Manx Isles S.S. Co., [19238] 1 
K. B. 110; Bental, Horsley & Baldry v. 
Vicary (1930), 47 T. L. R. 99. 

-}—Pltfs., who were estate agents, 
were instructed by defts. to find a purchaser 
for certain property ‘‘ subject to contract.” 
Pltfs. later wrote to defts. in these terms: 





in the transaction, the principal soon 
afterwards completing the exchange 
without the stock & implements but 
with the samo purchaser for other 
property owned by_him.—-DwUnwnN v. 
re [1923] 1 D. L. R. .426.— 


sf. Agent to obtain signature of wife 
—Obtaining signature of husband.}— 
Defts. agreed with pltfs. that if the 
lattor obtaincd Mra. M. to aign a 
building contract for a house they 
would pay pltfs. the usual commission 
as on a sale of land. Pitfs. obtained 
the signature of the husband :—Held: 
as it was immaterial to defts. whether 
the contract was signed by Mrs. M. or 
by the husband, pltfs. were entitled to 
the commission agreed to.—Smirnh & 
SmitH v. DiInGLE & Howtmns, [1923) 
3D. L. R. 68; 3 W. W. It. 49.—CAN. 


PART VUI. ae he 4% SUB-SECT. 1.— 


1754 xix. —— FPrincipal altering 
date for giving poseesston.}—An agent 
with whom and has been Listea for 
Bale has earned his commisaion when 
he has futroduced to the owner a 


purchaser who is ready, willing & able 
~ buy at the price & terms stated 
y the owner, though the sale does not. 
ia through by reason of the owner 
nsisting on a date for giving of por- 
session later than that at first stated. 
—Hiaarms o. MITCHELL, [1921] 1] 
W. W. R. 252; 57 D. L. R. 288; 31 
Man. L. R. 60.—CAN. 


Deft. :—Helad: li- 
alc rh pli, for an agreed commission 
for a sale of land. procured by pltf. & 
which was not carried out because of 
deft.’a refusal, without Pa 
reason, to carry it out. ea ars 
McGREGOR (1922) 68 D. L. R. 718; 





32 Man. L. R. 196; [1922] 2 W. W. R. 
1247; afft.. $6 D. L. R. 696.—-CAN. 
1754 xxi. Where a real: 





estate agent had found a purchaser 
who had accepted the seller’s proposi- 
tion for the sale or exchange of his 
land, & the acceptance war made within 
the time limi by the seller, but the 
seller refused to complete the trans- 


piete the traneaction i—Heid: the 
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onus of proof was on the agent suing 

for commission.-—REGINA BROKERAGE 

ae Co. v. KISTNER 4932), 

70 D. L. R. 75; [1922] 3 W. W. 
—CAN, 


657. 
1754 xxii. ———- Agent taking undue 
advantage of principal. }—A wat estate 


dealer, who acted for a foreigner with 
an imperfect knowledge of English, 
took an undue advantage of his princt- 
pal in representing an improvident 

nsaction to be a or desirable one, 
which he should enter into in substitu- 
tion for an eronenge © which had fallen 
through. The principal ha re- 
pudiated the second transaction, the ct. 
refused to allow the agent eres oom: 
mission he would have obtained there- 
under had it been completed, but 


allowed him commission on a 


meruil based on the amount of com. 
ee contem rae by the first 

saction. vo. MINcHau 
(alte. )s (1926) : 3 Ww. vw. R. 791.—CAN. 


1754 xxili. ane MEAKIN 
& Co. v. einnppaday ee 
COLUMBIA MORTGAG sere ay 
2D. L. R396 ; 88 B. # G0. Lap 108.—CAN 


““ With reference to our conversation... 
we confirm your acceptance of the offer 
made by... Major H., to purchase the 
freehold of this property subject to con- 
tract. ... We take this opportunity of 
confirming that in the event of the sale 
materialising we shall look to you for pay- 
ment of the usual scale commission.’’ Defts. 
replied as follows: ‘‘ We have to acknow- 
ledge receipt of your letter . .. & confirm 
our ‘telephone conversation with you... 
to accept the offer... for this property, 
subject to contract. ... We also confirm 
that, in the event of this sale being satis- 
factorily completed, we shall pay you the 
usual scale of commission.’”’ An engrossment 
of the contract was signed by Major H., but 
defts. then refused to proceed, whereupon 
pitfs. claimed commission or, alternatively, 
damages for breach of an implied term that 
defts. would do nothing to prevent pltfs. 
earning their commission. It was found as 
a fact that Major H. was ready & willing to 
buy the property :—Held: although in an 
agreement ‘‘ subject to contract,’ the matter, 
as between vendor & purchaser, must be 
deemed to remain in negotiation until con- 
tracts are exchanged, there must, as between 
pltfs. & defts., be implied a term that if the 
purchaser introduced by pltfs. was ready 
& able to complete the contract, defts. would 
not by refusing to complete prevent pltfs. 
from earning their commission, & as defts. 
had without just excuse refused to complete, 
they were liable to pltfs. in damages, the 
proper measure of which in the circum- 
stances was the amount of commission pltfs. 
would have earned had the transaction been 
completed.—TROLLOPE (GEORGE) & SONS v. 
MARTYN Bros., [1934] 2 K. B. 486; 108 
L. J. K. B. 684; 152 L. T. 88; 50 T. L. ti. 
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case this could not be said inasmuch as, 
except as to the price, none of the terms had 
been agreed; & therefore there must be a 
new trial to ascertain what’ damage pltfs. 
had actually suffered by being deprived of 
the chance of earning their commission.— 
TROLLOPE (GEORGE) & Sons v. CAPLAN, [1936] 
2 K. B. 382; [1986] 2-All K. R. 842; 105 
L. J. K. B. 819; 155 1. T. 365; 62 1T, L. . 
630; 41 Com. Cas. 325, C. A. 


Annotations :-~Consd. Bampton (Ronald) & Partners v. 
Garner & Sone, Ltd., [1937] 3 All K. R, 438; 
Aircraft Industries Corpn., Ltd., [1937] 1 All E.R. 757. 


1755ce. 


: Kahn v. 





-]}—Deft. verbally agreed to employ 
ieee an estate agent, to sell certain property. 

n July 14, 1935, pitf. obtained an offer from 
W. & Co. to purchase the property & he 
communicated this offer to deft., who accepted 
it by letter on July 6, 1935, subject to a con- 
tract being signed & a deposit being paid 
within ‘say 10 days.” .-W. & Co. wrote on 
July 18, 1935, expressing willingness to pay 
a deposit, but aale upon the contract being 
signed. No depusit was paid & on Jwy 380, 
1935, deft. repudiated the contract. In an 
action for commission alleged to be payable 
on the introduction of a willing purchaser :-— 
Held: (1) on the evidence the condition as 
to the payment of a deposit within ten days 
had not been waived by deft.; (2) deft. 
was entitled to repudiate the sale upon the 
failure of the intended purchaser to pay the 
deposit within 10 days; (3) if the condition 
had been waived pitf.’s claim would have 
succeeded on the principle that where an 
agreement is ‘ subject to contract ”’ an agent 
is entitled to damages in Jieu of commission 
in the event of non-completion of the con- 
tract: due to default on the part of the vendor. 
—MUuSSON v. MoxLey, [1986] 1 All I. RR. 64 ; 
80 Sol. Jo. 128. 


544; 78 Sol. Jo. 568 ; 40 Com. Cas. 53, C. A. 


Annotations :—Consd. Oakhill vy. Cowan (193 1), 78 Sol. Jo. 337; 
Musson v. Moxley, [1936] 1 All EB. R. 64; Trollope & Song 
vy. Caplan, [1936] 2 All K. R. 842; Kahn wv. Aircraft. In- 
dustries Corpn., Ltd., [1937] 3 All EK. R. 476. Refd. 
Bampton ane) & Partners v. Garner & Sons, Ltd., 
(1937) 3 All BE. R. 438. 


1755b. 





1755d. e}—An agent for the sale of 8 shops 
in course of erection by builders secured an 
agreement for the purchase of the same upon 
certain terms agreedl to by the builders who 
were in fact the vendors. When the agree- 
ment was mentioned to the sole. for the 
persons financing the builders, he refused to 





«]—Pltfs., who were estate agents’ 


were instructed by deft. to find a purchaser | 


for certain property belonging to him, part 
of which he informed them was let to a 
tenant at £180 per annum. Piltfs. found an 
intending purchaser ‘‘ subject to contract,’’ 
but after negotiations had proceeded for 
some time deft. informed pltfs. that although 
the lease of the part of the premises referred 
to stated the rent to be £180, he had verbally 
allowed the tenant to pay £145 only, & would 
decline to go back on this arrangement. On 
becoming aware of this the intending pur- 
chasers declined to proceed unless the 


purchase-price was reduced, & as this was not. 


agreed to by deft. the transaction went off. 
On a claim by pltfs. to recover commission 
or damages for breach of contract the county 
ct. judge gave judgment in their favour for 
the full amount they would have earned as 
commission if the transaction had gone 
through. On appeal:—Held: before an 
aw of damages could be made equal to 
the commission pltfs. would have earned had 
the transaction gone through, it must be 
found as a fact that but for the action of deft. 
a binding contract with the purchaser would 
have been entered into; on the facts of this 
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1755e. 


allow the sale to go oa, upon the ground that 
it was completely one-sided & too advan- 
tageous to the buyer. The builders then 
refused to go on with the sale & the agent 
sued for his commission :--J//eld: the fact 
that upon further consideration the bargain 
is far too favourable for the purchaser is not 
@ just excuse for refusing to proceed with the 
sale, & the agents were entitled to damages 
for the loss of the opportunity of earning their 
commission, & such damages ought to be 
assessed at half the amount of the com- 
mission.— BAMPTON (RONALD) & PARTNERS 
v. GARNER & Sons, Lrn., [1937] 3 All EF. It. 
438; 81 Sol. Jo. 749. 

-}~—An agent procured an agreement 
for the sale of shares for the sum of £200,000, 
upon which he was entitled to £16,000 com- 
mission. The condition of his agreement 
with deft. co. was: ‘in the event of our 
making the purchase.” The negotiations 
were continued up to the day for com- 
pletion, when the purchase wus not completed 
by reason of the purchascrs requiring certain. 
further arrangements which the vendor was 
held entitled to refuse to consider :—Held : 
(1) there was an implied term in the agree- 





Cases 1755e—1770. 


ment with the agent that the purchasers 
would not by their wilful default prevent 
him from earning the commission, & the 
purchasers had made such wilful default ; 
(2) the measure of damages was the full 
amount of the commission, as the agreement 
to purchase was complete in every respect, 
& was not the subject of any further negotia- 
tion or inquiry into title—KAHN v. AIR- 
CRAFT INDUSTRIES CORPN., LTp., [1937] 3 
All E. R. 476; 81 Sol. Jo. 610, C. A. 
Whether contract varied. |—H[Arrops, 
irp. v. GENEEN, [1938] 4 All E. R. 493; 55 
T. L. R. 1389; 82 Sol. Jo. 1009, C. A. 
1759. Add. Annotations :—Consd. Price, Davies v. 
Smith (1929), 141 L. T. 490; Trollope (Geo.) 
& Sons v. Martyn Bros. (1934), 50 T. L. R. 
Trollope & Sons v. Caplan, [1936] 2 
Refd. Kahn v. Aircraft In- 
dustries Corpn., Ltd., [1937] 1 All E. R. 757. 
1761. Add. Annotations :—Consd. James v. Smith, 
Refd. Bampton 
(Ronald) & Partners v. Garner & Sons, Ltd., 


17565f. 





544 ; 
All FE. RR. 842. 


[1931] 2 Kk. B. 317, n. 
[1937] 3 All E. R. 438. 


1768. Add. Annotation :—-Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 


1764. Add. Annotation :—Consd. 'rollope (Geo.) 
_& Sons v. Martyn Bros. (1934), 50 T. L. 2. 544, 


1767. Add. Annotation :—Consd. James v. Smith, 


[1931] 2 K. B. 317, n. 


1768. Add. Annotations :—Consd. Trollope (Geo.) 
& Sons v. Martyn Bros. (1°34), 50 T. L. ht. 


1758 vili, ——.]---Deft. having a 
roperty for sale, gave an authority 
o pltf. in the following terms: ‘“ [ 
hereby authorise you to sell my 
property, for the price of £2,600 nett. 
Any amount over & above this figure 

to be paid to you as commission on the 
sale.” Pitt. fouund a purchaser who 
entered into a contract to purchase for 
£2,750. The bargain went off, how- 
ever, owing to the purchaser's insistence 
on the removal of some restrictive 
covenants, which deft. was unable to 
effect :—Held: pltf. having found a 
purchaser, & having brought about 
a contract for sale at a price of 22,750, 
was entitled to the sum of £150 by way 
of commission. & the subsequent 
failure of the transaction, through no 
default on his part, did not deprive 
him of his rigbt to recover that amount 
from deft.—Pracock ». TARLETON 
eee 28 8S. R. N.S. W. 561; 45 
5S. W. W.N. 164.—AUS. 
sk. ea refusing tocompele with 
other buyers.|-—Pltfs. engaged deft. to 
urchase lambs in alargespecified area. 
Je was to receive a commission on al) 
lambs bought by him, the price to be 
the highest market price at the time of 
delivery. Deft. procecded to. can- 
vase farmers & secure options on the 
lambs they had for sale. When the 
time for taking the delivery was at 
. hand pltfs. advanced deft. $2,000 to 
buy lambs. When the time for taking 
delivery of the lambs arrived, pltfs. 
refused to advance the price to the 
level of that of competing buyers & 
deft. was unable to procure the lambs 
which he had agreed for:—Held:; 
Itfs. had defaulted & were petopped 
om saying that deft. did not complete 
his contract.—NEW ENGLAND DRESSED 
MeaT & Woo. Co. »v. PaTRIck 
BROTHERS, [1923] 1 D. L. R. 153.— 

176381. Principal declining to accept 
loan. }—Where an agent performed his 
part in obtaining a loan, & was in no 
way responsible for the non-payment 
of the money under the loan :—Held: 
he was entitled to his commission.— 
WHITESIDE v. WALLACE SHIPYARDS, 


544. 
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Refd. Trollope & Sons v. Caplan, [1936] 
2 All BE. R. 842. 


1768a. Principal selling ship to charterers—During 
currency of charter.|—Shipbrokers employed 
to effect a charter of a steamship procured a 
charter for eighteen months, but after four 
months of the charter had run the owner 
sold the vessel to the charterers & the 
charterparty was cancelled. The charter- 
party provided for payment of a commission 
of 24 per cent. on the hire paid & earned 
under the charterparty & on any continua- 
tion thereof. 
to recover commission for the remainder of 
the charter period :—Held: 
implied term of the contract that the ship- 
owners should not agree to put an end to the 
charterparty by the sale of the ship to the 
charterers, & the action failed. —FRENCH (L.) 
& Co. v. LEESTON SHIPPING Co., [1922] A. C. 
451; 91L J. K. B. 655; 127 L. T. 169; 38 
T. L. R. 459; 15 Asp. M. L. C. 5443 27 Com. 
Cas. 257, H. L. 


In an action by the brokers 


it was not an 


Annotations :—Folld. Howard Houlder v. Manx Isles 8.8. Co., 


[1923] 1 K. B. 110. 

- Gorpn., Ltd., [1937] 3 All kK. 
. Horsley & Baldry v. Vicary (1930), 47 T. L. R. 99. 

4769. Add. Annotations:—Refd. Bentall, Horsley 

& Baldry v. Vicary (1930), 47 T. L. R. 99; 

Trollope (Geo.) & Sons v. Martyn Bros. (1934), 


Expld. Kahn v. Aircraft Industrics 
R. 476.  Refd. Bentall, 


50 T. L. R. 544. 


LTp. (1919), 27 B. Cc. R. 40; 44 
O. L. R. 434.—CAN. 

1766 v. .}—SMITH v. UPPER 
CANADA COLLEGE (1920), 48 O. L. HR. 





120; 54 D. L. R. 548; 18 O. WL. N. 
$70.—CAN. 
1766 vi. -}--Plitf., a ship & 





general broker, rold to N. a ship on 
deft.’k behalf. The purchase price was 
£140,000 payable by N. to deft. in 
instalments, & deft. agreed to pay 
pltf. £20,000 of the purchase price 
when he received the second instal:nent. 
Before that instalineunt was paid N., 
with deft.’s consent, cancelled the 
contract :—Held: upon the canvella- 
tion of the contract of salo, pitf.’s right 
under his special contract with deft. 
was dotermined & his claim for com: 
mission failed.—GoWwan v. BOWERN, 
[1924] App. D. 550.—S. AF. 


sl. Principal not negoliating in govud 
faith.]—Where under an agreement 
to pay an agent commission on a sale 
of real ostate, the agent is to be entitled 
to the commission only when the 
principal concludes a sale to a pur- 
chaser found by the agent, the law 
implies an agreement by the principal 
to negotiate in good faith with the 
purchaser proposed & to demand only 
such terms as, considering all the 
circumstances, might be coucelvably 
demanded in perfect guod faith. 
Where the principal does not negotiate 
in good faith & the sate is therebs 
ee the agent is entitled to 
damages. McINTYRE & Co, v. LAW, 
{1918]) 2 W. W. R. 359; 13 Alta. 
L. R. 273; 40 D. L. R. 231,.—CAN. 


sm. Principal selling ship to charterers 
—Commission payable under charter. )}— 
Pitfa. negotiated a oases tor He which 
contained a oclause providiug for 
payment of commission on the esti- 
mated gross amount of hire as earned 
x paid. Subsequently the owners & 
the chartcrers entered into a contract 
of sale, which contained a clause can- 
celling the charter & so cancelling the 
olause nee Pane for the com- 
mission :—H : piltfs. were entitled 
to the amount of commission which 
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1770. Add. Annotation :—Consd. James v. Smith, 


(1931] 2 K. B. 317, n. 


would have becn payable if the charter- 
party had not heen cancelled, but, 
especially having regard to the fact 
that the action was brought before 
the period of hiring under the charter- 
party had cxpired, subject to a fair 
deduction in view of the risk of the hire 
coasing apart iromn any voluntary 
action by the owners.—ROXBURGH v. 
CrosBy & Co., [1918] V. L. R. 118.— 


PART VIII. se ay SUB-SECT, 1.— 


1770 iii. ———.]—ROSTEIN v. CANA: 
DIAN NATIONAL STEAMSHIP Co., LTD. 
(1934), 49 B. C. Rt. 105.—CAN. 


bi. .]}-—Held: the agent was not 
entitled to commisslon.— FLANAGAN v, 
CHAPMAN, [1926] 1 D. L. R. 159; 58 
O. L. R. 94.—CAN. 


ei. .}—Deft, who was autho- 
rised to procure a purchascr & accept 
a deposit & retain from the deposit his 
commission for ee & purchaser 
then ready & willing & apparently 
able to fulfil his obligations to the 
extent at least of madcing the down 
payment, procured a purchaser, who 
made the agent a deposit of $250, & 
the vendor entered into a written 
memorandum to sell to him. The 
poe afterwards by arrangements 
etween theimselves cancelled the 
contract on the ground that the pur- 
chascr found himself unable to make 
the first payment, & the purchaser 
agreed to forfeit the $250 :—Held: 
deft. was entitled to retaih the $250, 
but was not entitled to anything 
further.—DE WOLF wv. DELMAGK 
(1922), 65 D. L. R. 42; #17 Alta. 
ae R. 441; [1922] } W. W. RR, 1129.— 








oii. ———.]}—A broker, commissioned 
to obtain a purchaser for a piece of 
land, found a purchaser, who failed to 
complete the sale within a fixed period 
owing to his inability to vay ready 
money. The principal entered into a 
new arrangement direct with the 
purchaser, & such new arrangement 
was subsequently rescinded by the 


1771. Add. Annotations :—Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1930), 
47 T. L. R. 99. 

1775. Add. Annotations :—Consd. James v. Smith, 
[1931] 2 K. B. 317, n.; Trollope (Geo.) & 
Sons v. Martyn Bros. (1934), 50 T. L. R. 544. 
Refd. Howard Houlder v. Manx Isles S.S. Co., 
[1923] 1 K. B. 110; Bentall, Horsley & 
Baldry v. Vicary (1930), 47 T. L. R. 99; 
Kahn v, Aircraft Industries Corpn., Ltd., 
{1937] 1 All FE. R. 757. 


1776. Add. Annotation :—Consd. James v. Smith, 
[1931] 2 K. B. 317, n. 


1776a. ‘* Private treaty ’’ sale.J|—-Where an 
estate agent is employed to find a purchaser 
of an estate, the terms of the agent’s employ- 
ment being that commission is payable to 
him on the purchase price on sales by 
‘‘ private treaty,’’ his principals are liable for 
his remuneration only when a sale has been 





completed & the purchase price has been’ 


paid on completion, except where the non- 
completion is due to some default or omission 
on the part of his principals. When, there- 
fore, the agent |\.as been employed simply on 
the above terms he is not entitled to com- 
mission on the purchase price if he has mercly 
brought about a purchase agreement which, 
without default or omission on the part of 
his principals, has not been completed.— 
KNIGHT, FRANK & RUTLEY v. Gorndon (1923), 
39 T. L. R. 3899. 


principal :-—Held: the broker was not 


Co. v. MUDALIAR (1923), 1. L. BR. 2 Ran. 
45.—IND. 


li, ——.]—-PROGRESSIVE AGENCY 1. 

entitled to commission.— Foucan & | BENNETT, (1928] N. Z. L. R. 100.-—N.Z. 
an, Ting parly repudiating contract.) 
—Where acontract for sale was cntored 


vol. 1.—Agency. Oases 1771—1780a. 


1776b, ——-.]}—JameEs v. SmirH (1921), [1981] 2 


K. B. 317, n.; 100 L. J. K. B. 585, n.3 145 
L. T. 457, n., C. A. 


A COns :—Consd. Martin v. Perry & Daw (1931), 47 


R. 377. Refd. Trollope (Geo.) & Sons v. Martyn 


Bros, (1634), 140 L. T. 376; Bampton (Ronald) & Partners 
v. Garner & Sons, Ltd., [1937] 3 All BE. R. 438. 


1776c. 





Onus of proof.]—Pitf. put his business 
in the hands of defts., estate agents, to find 
a purchaser, commission being payable ‘“‘ on 
a sale being effected.”’ Defts. found a pur- 
chaser R., who paid a deposit to defts. as 
agents for pltf., & entered into a binding 
contract with pltf. to purchase the business. 
For reasons, of which no evidence was given 
by defts., R. did not complete. Pltf. there- 
upon claimed the above deposit from defts. 
Defts. admitted the claim, but counterclaimed 
a larger sum as commission :—Held: defts., 
to be entitled to commission, were bound to 
introduce a purchaser ready, willing & able 
to complete; the onus of showing that R. 
was such a purchaser lay on them, & they 
had failed to discharge that onus, & were 
consequently not entitled to commission.— 
MARTIN v. PERRY & Daw, [1931] 2 K. B. 
310; 100 L. J. K. B. 582; 145 L. T. 455; 
47 T. L. R. 3877; 75 Sol. Jo. 259. 


Annotation :~-Refd. Bampton (Ronald) & Partners v, 
Garner & Sons, Ltd., [1937] 3 All W. 1. 438. 


1780a,. ——.]—Pltfis. D. & Co., who were partner- 


ship agents, claimed to recover from deft. 
the sum of £92 10s., being the balance of 
commission on the sale ot deft.’s business 


was never completed :—Ileld@: the 
sale never having becn completed, 
deft. was not entitled to any com- 
mission.-—LEAMAN vw. LAWTON (1923), 
51 N. B. Rt. 110.—CAN. 


e ili. --—M. placed a property 
in the hands of G., a commission agent, 
for sale or exchange. G. obtained a 
person who was willing to buy pro- 
vided M. would accept as part pay- 
ment of the price certain properties 
owned by him. There was a restrictive 
covenant ue one of the latter pro- 
perties which the other party was 
unable to remove when called upon to 
do so by M. As a result. thereof the 
contract was mutually rescinded :— 
Held: although the purchaser was 
willing, be was not able to pay the con- 
tract price, & therefore that G. war not 
antitlied to recover commission from 
M.—GILFORD v. MCLEAN (1929), 29 
S.R.N.S. W. 336; 46N.8. W. WL, 
132.—AUS. 


fi. .J}—W., having agreed to 
sell shares to a co., entered into a 
contract to pay C. a commission for 
services in elYecting the sale. The 
purchase price of the shares was to be 
paid by instalments & the comumis- 
sion was to be paid out of the respective 
instalments. The contract provided 
that if the payments were not made 
by the purchasers W. would be under 
no Hability to pay the commission. 
The initial payment was made & the 
commission thereon paid to C. When 
the next payment fell due the pur- 
chasera defaulted & shortly after the 
co. was placed in liquidation. The 
liquidator offered the assetea for sale 
& accepted the tender of W. & H. 
The successful tenderers received al) 
the assets of the estate including the 
stock sold by C. There was no evi- 
dence that the assets had a cash value 
equivalent to the amount of the 
unpaid ga price of the shares :— 
Held: . had not received payment 
for the shares, & the commission was 
not earned.—CkKCIL v. WETTLAUFER, 
[1923] S. Cc. R. 69; 1D. L. R. 352; 
affg. 20 O. W.N. 260.—CAN. 








into between A. & B., & A. accepted 
B. as the purchaser, but 2B. did not 
pay any portion of the eee 
money, & subseyquenisy repudiated the 
contract :—-FJeld > the agent who 
negotiated the contract was entitled 
to commission on the sale.—-BOND vw. 
Dawson, (1923] St. R. Qd. 63.—AUS. 

ap. .}—Where a purchaser repu- 
diated the agreement of sale, the vendor 
acquioscing :-—//eld: pltfs. as agents 
werd pot entitled to commission,— 
Moron FARMING & DEVELOPMENT 
Co. & DAVIDSON t«. Smita, (1923) 2 
PD. L. R. 1178; 1 W. W. R. 1469.— 
CAN. : 

st, ——---.J-—Pitf. employed deft. to 
find a purchaser for certain land, & 
agreed to pay him commission if he suc- 
ceeded. Deft. found pergons willing to 
take an option, & he prepared an option 
agreement which was entered into by 
the parties. The purchase prico was 
$3,000, & the cash payment war 
$300 which was to be forfeited if the 
purchasers failed to go further in 
the purchase. They paid this 8300 to 
deft., who paid pltf. $150, retaining 
the balance, $150, as his commission 
on the whole purchare price. The 
purchasers refused to carry out the 
purchase :—Held:* pitf. was entitled 
to the $150 retained by deft. as com- 
mission.—CaRLSON 0. THOMPSON, 
11923] 3 W. W. R. 869.—CAN. 


.J}— Pitf. entered into the 








sa. 
following sale agreement with deft. :—. 


‘*T hereby authorise you to negotiate 
a fale, & agree to pay you com- 
mission provided you sell or furnish 
me either direetly or indirectly with 
the name of a party to whom I may sell. 
JYomrnission to be due & payable when 
sale is made.’’ Deft. found a pur- 
chaser, entered into an agreement of 
sale with him, & a deposit of $200 
was paid by the purchaser to deft. 
The purchaser subsequently refused 
to complete the purchase, & the sale 
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sb. Agent himaclf paying deposil—To 
prevent sale of land until definite pur- 
Chuser securcd.}~Where an agent for 
sale of land puld hin principal $200, 
leading the principal to believe it was 
paid as a deposit. on behalf of P., 
whereas it wus really paid to hold the 
land until a definite purchaser could be 
secured :— f/eld the agent was not 
entitled to any comrmnission.—CRERER 
& PATTERSON 0. BRAYBROOK, [1919] 
3 W. W. lh. 422.—CAN. 


1780 ix. Anreement to pay com- 
mission on worl: done. }—Pltt., who waa 
employed by deft. to sell a station 
property & to find a lease for another, 
found A., who was ready & willing 
to purchase the ono & to lease the 
other, & with him deft. entered into 
&® contract. Subsequently the con- 
tract having fallen through, pltf. was 
employed by deft. to raise money for 
him which it was hoped would enable 
the purchase & lease by A. to be 
carried through, & a written agree- 
ment was entered into between pitt. 
& deft., by which it was provided 
that in the event of the completion 
of the sale & lease deft. should pay to 
pltf. a certain sum “ representing 
commission due to” plitf. ‘ton these 
tranpeactious.”’’ The sate & leasing 
were never completed. In an action 
to recover the sum mentioned In the 
agreement, the trial judge found that 
when the agreement wus entered into 
pitf. had a right to recover a reasonable 
gum for commission {n respect of the 
work he had then done, that the 
contract did not deprive him of that 
right:—Held: pltt. was entitled to 
recover a sum made up of 1 per cent. 
of the purchase-money & 5 per cent. 
of a year’s rent.—FRY v. BYRNE (1917), 
23 Cc. L. R. 589.—AUS. 





Cases 1780a—1786a. ENGLISH AND Empire Digest SUPPLEMENT. 


s 


premises at T., effected by pltfs. Deft. had 
advertised the property for sale, & pltfs. 
had sent him a ‘‘ particular form ” which was 
in blank, except the words: ‘I hereby 
instruct you to sell my business premises as 
per particulars above, which I declare to be 
correct, & agree to pay you a commission 
5 per cent. on the total price paid by the 
purchaser & appoint you agents,”’ which, as 
pe alleged, they had inserted on the form 
efore sending it to deft. On July 8, 1928, 
deft. filled in the form & returned it to pltfs., 
but he subsequently denied that the above 
words were on the form when he signed it. 
A firm of G. & Co., estate agents, believing 
that they had secured a likely customer for 
the property, communicated with pltfs. & 
sent their representative, P., to them, & 
pltfs. introduced P. to deft. Deft. alleged 
hat P. had been introduced to him as a 
purenees but pltfs. contended that he had 
een introduced to deft. as another agent 
who would be likely to find a purchaser. 
Ultimately P. found a purchaser in one T., 
who agreed to pay £4,000 for deft.’a property. 
In the “ particulars form ”’ deft. had stated : 


‘“‘ Lowest price for goodwill, fixtures, & 


‘fittings, 24,500,” but he eventually accepted 
» £4,000. ff 


Meanwhile 
agreed to 


Itfs. & G. Co. had 
share the commission. Deft. 
subsequently age commission amounting to 
£107 103s. to G. & Co. As this amount was 
£92 108 short of £200, the 5 per cent. com- 
mission on £4,000, pltfs. on Nov. 2, 1928, 
issued a writ claiming the balance from deft. 
The completion of the purchase did not take 
place until Nov. 15, 1928, & deft. contended 
(inter alia) that he was not liable to pay 
commission until he had received the purchase 
price. The jury found (a) that the words 
in relation to the 5 per cent. commission were 
in the particulars form of July 8, 1928, when 
deft. signed it, (6) that the property was 
sold to T. through the instrumentality of 
pltfs., & (c) that G. & Co. were not acting as 
sub-agents for pltfs. :—Held: (1) pltfs. were 
not to be deprived of their commission 
by reason of the fact that the property was 
ultimately sold for £4,000 instead of the 
£4,500 asked by deft. in the particulars 
form ; (2) the jury’s findings that the words 
about 5 per cent. commissions were in the 


agente for pltfs., could not be interfered with ; 
& (8) although pltfs. had done all the work 
required to entitle them to their commission, 
they were not in a position to claim payment 
of their commission until the purchase was 
completed, & as the writ was issued thirteen 
days before the date of the actual completion 
of the purchase, it was issued too soon & the 
action failed.—-Pricz, Davins & Co. v. SMITH 
(1929), 141 L. T. 490; 45 T. L. R. 642; 738 
Sol. Jo. 401, C. A. 


1782, Add. Annotation :—Generally, Refd. Bentall, 


Horsley & Baldry v. 
T. L. R. 99. 


Vicary (1980), 47 


1788. Add. Annotations :—Refd. Howard Houlder 


v. Manx Isles 8.8. Oo., [19238] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1930), 
47T. L. R. 99. 


1784. Add. Annotation :—Refd. Trollope (Geo.) & 


Sons v. Martyn Bros. (1934), 60 T. L. R. 544. 


1785. Add. Annotations :—Apprvd. & Apld. French 


v. Leeston Shipping Co., [1922] 1 A. C. 
451. Refd. Kahn v. Aircraft Industries 
Corpn., Ltd., [1987] 3 All KB. R. 476. 


1786. Add. Citation :—23 Com. Cas. 121. 


Add. Annotation :-—Consd. Affréteurs Réunis 
Soc. Anon. v. Leopold Walford (London), 
[1919) A. C. 801. 


1786a. ——— No hire earned—Special clause in 


charterparty.|—A clause in a time charter- 
party provided that ‘‘ a commission of 3 per 
cent. on the estimated gross amvuunt of hire 
is due to L. on signing this charter ship lost 
or not lost.’ No hire was in fact earned 
under the charterparty :—Held: (1) the 
charterers, as trustees for the brokers, could 
enforce the clause against the shipowners ; 
(2) a custom by which commission was 
payable only if hire was earned under the 
charterparty could not be set up by the ship- 
owners as an answer to the brokers’ claim, 
inasmuch as it was inconsistent with the 
terms of the clause.—AFFRETEURS REKUNIS 
Socitrk ANONYME v. LEOPOLD WALFORD 
(LonpDoN), Lrp., [1919] A. C. 801; 88 L. J. 
K. B. 861; 121 L. T. 393; 35 T. L. R. 542 ; 
14 Asp. M. L. C. 451; 24 Com. Cas. 268, 
H.L.; affg. S.C. sub nom. LEOPOLD WALFORD 
(LONDON) v. AFFRETEURS REUNIS SOCIETE 
ANONYME, [1918] 2 K. B. 498, O. A. 


document when deft. signed it, the property 
was sold ier e the instrumentality of the 
. & Co. were acting as sub- 


pltfs., & that 





1784 iv. 
perty in the hands of pitf., a commission 
agent, for sale upon prescribed con- 
ditions. Pltf. found A., who was 
ready & willing to puree upon all 
the prescribed conditions except two, 
to which at all material times he 
expressed his unwillingness to agree. 
Deft. thinking that A. had agreed to 
all the prescribed conditions, submitted 
to A.’s solr. a contract of sale contain- 
ang all the prescribed conditions. A. 
refused to sign the contract unless the 
two prescribed conditions were struck 
out :—ffeld: pltf. was not entitled to 
any commission or other remuneration 
from deft.—TYNan vo. A’BEOKETT, 
{1923} V. L. R. 412,--AUS., 

ae vi ; cL aiei the ance of an 
exclusive lis , or of a special arrange- 
ment that hak to be romunerated if 
he does not find a purchaser, the nt 
is not ontitled to anything if he does 
not find the purchaser.— GREENWOOD 

GREENWOOD », WELFORD (1922), 





.}—-Deft. placed a pro- } 70 D. C. R. 107; [1922] 3 W. W. R. 


338.—CAN. 


sc, Agent abandoning negotiations. }— 
Held: not entitled to commission.— 
HALES vw, THOMSON (Man.), [1937] 3 
W.W.R.156; affd., [1928] 1 W. W. R. 
127.—CAN. 
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1787 ii, ——.}—A olaim upon a 


‘quantum meruit for services as agent 


respect of certain properties dis- 
allowed on the und that it was not 
the understand of the parties that 
payment should be made except as 
commission on a sale being effected ; 
in suing upon & quantum merutt, 
order to rely upon the acceptance by 
deft. of some pltf. has done he 
must have done it in circumstances 
which led deft. to know that if he 
accepted what had been done it was 
on the terms he must pay for it.— 


86 


Annotations :—As to (1) Consd. French v. Leeston Shipping 
Co. (1921), 87 fk L. R. 453. re- 
ieee Accident Insurance Co. of New York [1933] A. C. 


Refd. Vandepitte v. 


WEEDEN v. TURNER (1922), 68 D. L. R. 
748; [1922] 3 W. W. R. 623.—CAN. 
17891. No right where express con- 
tract.}—~Where a contract of ees A 
stipulates the circumstances in whic 
the agent will be entitled to a com- 
mission, compensation by way _ of 
quantum merutt will not be allowed in 
circumstances where no commission 
can be claimed; so to allow it would 
be to declare a contract existing be- 
tween the parties different from the 
one they have made themselves.— 
Law & MACLEAN vt. SAWYER MAassEY 
Co., (1918) 1 W. W. R. 727; 13 Alta, 
L. R. 126; 38 D. L. R. 333.—CAN. 
1789 ii. —— Claim dased on usage]. 
—Where an Hie claim, bos ated 
op a usage :—Held: a special contrac 
arose between the ye & a quantum 
meruit was excluded.—SaMSON_ ¥. 
McKay, [1928] N. Z. L. R. 40.—N.Z. 


1789 iif. ——. +—- ELLIOTT vp. WARBUR 
TON, (1925] 4 D. L. R. 1070.~—-CAN, 


1790. Add. Annotations :—Consd. James v. Smith, 


{1931} 2 K. B. $317, n. 


Houlder v. Manx Isles S.S. Oo., [1923] 1 
Bental, Horsley & Baldry v. 
Vicary (1930), 47 L. T. R. 99; 
(Geo.) & Sons v. Martyn Bros., [1934] 2 


K. B. 110; 


K. B. 4386. 


1791a. 
Lrp. v. 








1789 Iv. ——.)—A writing was 
ed by deft. agreeing to pay nltf. 
$200 upon the “‘ due completion of the 
exchange.”” An agreement for an 
exchange was obtained by pltf., but 
there was no ‘' due completion of the 
exchange "’:—Held:; as the _ special) 
eoment made the commission pay- 
able upon an event which did not 
happen, no recovery a8 upon a quantum 
meruit could be had.— PRICE v. 
HABERMAN, (1931) 4 D. L. R. 251; 
oO. R, 421.—CAN, 


1798 fi. ./—Deft. employed pitf. 
as agent to sell land & equipment of 
cattle, horses, implements, ete, & 
furniture, at a price on a basis of $80 
an acre with a certain cash payment. 
Pltf. found a purchaser who wanted 
the land alone, but could! not make a 
cash payment. Deft, & whe purchaser 
came to an agreement fo: sale on crop 
payments at $60 an acre. & signed an 
agreement prepared by pltf., which was 
crude & improvident but one from 
which the rights of the parties could be 
defined. Subsequently a more elabo- 
rate agreement was drawn by deft.’s 
solr., which because of certain onerous 
additions therein for the protection 
of deft. the purchaser refused to sign, 
& the transaction was broken off :— 
Held: there was in effect a sale of 
which pltf. was the causa causans, & 
he was entitled to payment for his 
services, on a quantum meruil basis.— 
BANNERMANN vt. BRADLEY, [1919] 3 
W. W. R. 962,—CAN. 
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1802 fi. ——.J—FLETCHER v. CAMP- 
BELL (1913), 29 O. L. Rt. 501.—CAN. 


1802 iii. -}+-Where the agont is 
to be paid out of the purchase money 
& the eale falls through, the only 
money the principal receives being the 
deposit, the agent cannot recover. 
The deposit is merely a guarantee of 

erformance.— FLETCHER v. CAMPBELL 
1913), 29 O. L. KR. 501.—CAN. 

wi, .}-—Where an agreement as 
to commission is that the agent is to 
receive all over & above a certain 
figure, but not is said as to when 
the commission to be paid, the 
agent is not entitled to his com- 
mission until the vendor has received 
in full the amount stipulated, & a 
promise made by the principal after 
the sale to pay the commission ut once 
does not render him Hable to make 
immediate payment.—CLAVELLE  v. 
Rvussevyu. (1918] 1 W. W. R. 900; 40 
D.L. R. 61; 11 Sask. L. R. 111.—CAN. 


w ii. ——— Agreement as to payment of 
commission obtained by agent by mis- 








repr ton as to nature of document. 
—Held: the principal was not boun 
by such ment.—TAYLOR v, SMITH, 


(1926) V. L. R. 100; 47 A. L. T. 122; 
affd., (1926) Vv. L. R. 271.—AUS. 


sd. Commission povenk out of pur- 
chase-money — Total purchase-money 
atdinito bank— Disclaimer 
nteresi in eum agreed to be pat 
—An agent for the sale of goods was 
authorised to ask a price which would 
ve him a certain amonnt for his own 
efit. The buyer ped the total 
purchase price into a bank to be paid 
over to the seller, & the latter dis- 
claimed any interest in the amount 
which he had agreed to let the agent 


seller of 
to agent.) 


-|—Howarp HovuLtper & PARTNERS, 
nx Isis 8.8. Co., No. 1751a, anie. 


lee ce ne pg Se 


Vol. I.—Agency. Cases 1790 -- 1812. 


Refd. Howard 


Trollope 


842. 


have. The buyer then claimed that 
amount as his:—Held: the money 
belonged to the agent.—DRVALL vt. 
GORMAN, CLANOCBY & GRINDLEY, LTp., 
{1918] 3 W. W. R. 221; 42 D. L. R. 
578.—CAN. 


80, No purchase-money patid.} 
—Where a punee incurred no con- 
tractual obligation to pay commission 
except out of the purchare-moncy 
as received, & no part of the purchuse- 
money had been recetved :-—Jleld : 
the principal was not Hablo.—THORN- 
DYKE-TRENHOLME REALTY Co. v0. 
LYALL SHIPBUILDING Co., [1921] 3 
aa R. 333; 59 D. L. R. 490.— 


sf. Purchase-money payable in 
instalments—-Failure to keep up inatal- 
ments.}] — An agreement between ven- 
dors of land & their agents stated 
that, whereas the agents bad procured 
purchasers for ccrtain reels of the 
vendor’s land, the vondoPhgrocs to pay 
the agonts a commission of a specified 
amount & interest in instalments, said 
instalments of principal & interest to 
be made out of, & to be a certain por- 
centage of, the moneys to be collectod 
annually from the purchasers. No 
provision was Made as to what was 
to happen if the purchasers should 
default: in their payments before tho 
agents had received the full amount 
of their coinmnission. This contingency 
occurred, owing to the fact that the 
purchasers, who abandoned _ their 
contract, were fusucially worthless :-— 
Held; in the avsence of a provision 
providing for said contingency, the 
agents were entitled to recover the full 
commission agrecd i ere te 
COLONIZERS, LTD. v. BURSAW, [1931] 
2DL. R. 3879; 25 8S. L. R. 248; 
1 W. W. It. 188.——CAN. 

8B. .|-Deft. gave a 
written listing to pltf., a real-estate 
agont, for the sale of his farm at a 
certain price, the terms to be a certain 
cash payment & the balance on half- 











crop payments. The commission was 
stated to be ‘ five per cent. on al] 
sales.” Pitf. being unable to find a 


purchaser willing to make the cash 
payment, then introduced a father & 
son to whom deft. agreed to sell the 
farm for a certain price to be paid by 
yearly payments of principal & 
interest “‘ out of a half-share of the 
crop.” Deft. then agreed in writing 
to pay the plaintiff a commission of a 
certain amount payahle partly in cash 
within two weeks, “the balance by 
paying 25 per cent. of all money paid 
y said purchaser on principal as soon 
as the same are recoived.” Deft. 
made the cash payment to pltf., & 
also other payments which amounted 
to 25 per cent. of all he ever received 
from the purchasers on_ principal. 
The purchasers being unable to meet 
their obligations, deft. took proceedings 
against them & the Jand reverted to 
him, nothing having been paid by the 
purchasers on the principal within the 
preceding t years. Pltf. then 
sued for the baJance due him on the 
basis of a 5 per cent. commission :— 
Held; the mea of the second 
agreement was that it was a condition 
precedent. to deft.’s Llability to pa 
any commission, over & above the cas 
payment, that fnstalments of capital 
should first be paid by the purchasers. 
—LEVENICK v. TURNBULL, [1932] 1 
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17938. Add. Annotations :—Refd. Howard Houlder 
v. Manx Isles S.S. Cu., [1923] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1930), 
47. T. L. R. 99. 


1812. Add. Annotations :—Consd. Craven-Ellis v. 
Canons, Ltd., [1936] 2 All E. kt. 
Trollope & Sons v. Caplan, [19386] 2 All KH. R. 


1066 ; 


ie RL Re A NR a 


W. W. R. 74: 1 °+%dD~. iL. . 620; 40 
Man. L. R. 184.—CAN. 
sh. ——.] — PRECISION Macr. & 


Fpry., Lrp. v. INDUSTRIAL SECURITIES, 
LTp. (Alta.), [1929] 4 D. L. R. 241.— 
CAN. 

sj. Commtasion payable oul of profit 
on resale—Hesale at large nominal 
profi—No part of purchase-money 
paid,}—B. & C. through pltf. pur- 
chased certain land, agreeing to pay 
pitf. w commission of $1 per acre, 
which was to be paid, however, only 
out of a profit on a resale. w CO 
assumed to make a sale at @ purchase 
prico showing a large nominal profit, 
which purchuse price was to be paid by 
crop payments. The purchasers had 
three crop failures pac nothing on 
necount, of principal, nterest or taxcs, 
& finally abandoned the agreement of 
ourchase & went out of possession of 
he land :--//leld; the sale was a 
resale at a profit within the contem- 
plation of the parties, & pltf, was 
entitled to commission.—-HANTON 9. 
RoyaL TrusTr Co. [1923] 3 DD. Ll. R. 
$809; 2 W. W. ht. 1046.—CAN. 

sk. Commisston payable out of anect- 
fied tnstalment-— I nstatment not paid. -— 
Where jit was uo express atipulation 
of a contract as to commission that the 
balance of commission due was to be 
paid out of a specified instulment of the 
purchase price puyable on a specified 
date :--—J/eld; the instalment not 
having been peid by the purchaser, 
who had abandoned the land, no 
commission was payable.--BiLopEAU 
wy. MCLEAN, [192413 D. L. R. 4102 2 
W.W. KR. 631: 34 Man, L, BR. 230.-- 
CAN. 

sm. Sale of land on crop payment 
plan --- Commission poyable out of 
vendor's share of crop--Provision for 
cesser of right to commission on lermina- 
tion of agreement, |---LESLIK v. GRAHAM, 
(1929) 3 D1. R. 7323) WW. RR. 65 5 
93.9. L. ii. 604.-—CAN. 

sn. Avent working under commission & 
drawing account arrangement, }---Semble : 
unless an agreement between the parties 
provides otherwise, where an agent Is 
working on & commission basis & his 
employer allows him a drawing account 
aguinst his commissions the cmployer 
cannot, after the relationship 1s 
terminated, collect from the ugent 
anything beyond the commissions he 
bas carned.—ROROTHAM v. DOMINION 
Motor Co. & KICKLEY. [1031] 1 
W. W. It. 373.—CAN. 


PART VIII. SECT. 3, SUB-SECT. 1.—G, 


1808 viii. Option to purchase. )— 
A. held an option for the sale of Jand, 
his remuneration to be the excess of 
the price obtained over $29,000. 
After the option had lapsed he intro- 
duced to the owner a@ purchaser of 
the land at $35,000 :—Held: A. wus 
not entitled to the excess over $29,000, 
but could only recover quantum 
merutt.—AOKLES v. BratTy (1919), 
599.C. R. 640; 52 D. L. kh. 691.-—CAN, 


PART VIII. SECT. 3, SUB-SECT, 1.—-K. 


Li. ——,J—An agent has no 
right to remuneration unless he suc- 
ceeds in obtaining a tenant or pur- 
chaser, as the case a be, on the 
appointed terms, for the property 
eat in his hands for the purpose of 








Cases 1813—1829a. 


1813. Add. Annotation :—Consd. Bentall, Horsley 
& Baldry v. Vicary (1930), 47 T. L. R. 99. 

1818a. ——— ——— Contract of sole agency—Pro- 
perty to be left in agent’s hands for specified 
period.}—CHAMBERLAIN & WILLOWS v. ROSE 
(1924), cited 47 T. L. R. at p. 101, D. C. 

Annotation :—Consd. ol Horsley & Baldry v. Vicary 


(1930), 47 T.L. R. 
1818b. 











not know. 





being sold or lot. The contract is 
revocable at the will of the principal 
at ete time before the agent has 
actually procured a person ready to 
take or to purchase on the term» 
arranged.—SM1TH (JUDGE) wv. REN- 
FREY, [1929] 22 W. A. L. R.61.—AUS. 


Lii. -)—Where areal estate 
agont receives an exclusive listing of 
Jand it may be revoked by the sale of 
the propenty by the owner, tn which 
case the roal estate agent will only be 
entitled to recover on a quantum meruat, 
—GREENWOOD & GREENWOOD v. WEL- 
FORD (1922), 70 D. L. R. 1073 [1922] 
3 Ww. W. R. 38%.—-CAN, 


m |, Principal’s implied right to 
sell himself.|— Where the owner of pro- 
erty puts it in the hands of an agent 
or sale upon commission, there is, in 
default of stipulations to the contrary 
in the contract of agency, a right in the 
owner to deal with his property; with- 
out liability to the agent, so long as the 
agent’s mandate is not performed.— 
DONOWA v. WEBSTER (195 Or 29 8 RR. 
N. he 318; 46 N.S. W. W.N. 124. 














m ij. ——- .J—An agency agree- 
ment for the sale of a farm contained 
the following clause: ‘* Your ency 
to hold until one month after being 
notified in writing by me that it shall 
cease, but for not less than a year 
from date. If a sale fs made through 
any poon during your acting as such 
agent, you are to be paid the aforesaid 
commission.’”’ Two years elapsed but 
no purchaser was found. Without 
giving any notice to terminate the 
. eement, deft. then sold the farm, 

thout the intervention of any other 
agent or person :—Held: as tho sale 
was not made “ through any person ”’ 

Itf. was not entitled to commission.— 
RKLEY v. Busn, {1929} 3 D. L. R. 

63 QO. L. R, 678,.—CAN. 


A 
860 ; 

ni. »}—Pitf., by writing signed 
by deft. on Sept. 16, 1919, was autho- 
rised ** from this date until withdrawn 
by me in writing,’’ to offer for sale 
land for $7,500, & deft. thereby agreed 
to pay pltf. a commission “on this 
or the selling price, should you effect 
a sale.’’ Later on the same day, deft. 
himself sold the propery to M. for 
$7,000. On Sept. 18, pltf. obtained a 
written offer under seal from B. to 
buy the property for $7,500 cash, & 
the offer was accompanied by a cheque 





.}—Deft., the owner of 
property, appointed pltfs., who were estate 
agents, his ‘‘ sole agents for the sale of the 
property ’’ for a stipulated period, it being 
agreed that, if pltfs. introduced a purchaser, 
they should receive a commission of 5 per 
cent. on the purchase price. 

period of the agency deft. 
personally & quite apart from pltfs. with a 
purchaser who had never had any com- 
munication with pltfs. & whom pltfs. did 
The result of the negotiations was 
that the property was sold to this purchaser. 
Pitfs. thereupon claimed from deft. damages 
for breach of contract on the ground that, 
in selling the property direct to the purchaser, 
he had acted in breach of his contract with 
them & had thereby deprived them of their 
commission :—Held: (1) pltfs. were not 


During the 
negotiated 





1829a. 


fies 

for $1,000;° the offer & cheque 
reached deft. on Sept. 19. No notice 
in writing of the sale to M. was given 
to pltf. until Sept. 20, when deft. 
wrote advising pltf. of that sale & 
returning the B. offer & cheque :— 
Held: pitf. was entitled to recover the 
agreed payimnent for his services.— 
GORMAN v,. YOUNG (1921), 64 D. L. R. 
51; 49 O. L. R. 162.—CAN. 


sp. Sub-agent— Appointed by person 
expecting appointment as agent.J—A co. 
which expected to be appointed agents 
for the Govt. of Western Australia, 
agreed to employ W. as sub-agent. 
The co. failed to secure the appoint- 
ment & terminated W.’s employment : 
—Ield: tbe co. warranted that cap 
would be sppointed govt. agents, & 
they were liable to W.—OCKERLY & 
Co., LTD. v. WATSON (1918), 25C. LR. 
431.—AUS. 


PART VIII. aa ea SUB-SECT, 1.— 
1 (@). 


1818 i. Insurance agent—Commis- 
sion on premiums paid after termination 
of agency. }—I1n the absence of a definite 
agrecinent to that effect, an agent of 
an insurance co., who has secured 
policy-holders for the co. & whose 
duties as agent do not cease with the 
first introduction of the customer, 
has no right to commission on subse- 
quent premiums paid in by such policy- 
holders, after he ccased to be agent.— 
EMPIRE OF INDIA LIFE ASSURANCE 
Co., BOMBAY wv. NANU AYYAR (1920), 
J. L. R. 44 Mad. 170.—IND. 

1818 ii. -}—The question 
whether an insurance agent, who is 
compensated by commissions on re- 
newal prenuums, is entitled to com- 
missions on such premiums paid after 
the termination of his ag eee depends 
to a great extent on the language of his 
contract. with his employer. If such 
contract contains no provisions on the 
subject & the agency is terminated 
without his fault, the agent is entitled 
to commissions on renewal premiums 
paid thereafter; if, however, the agent. 
voluntaril rosigns his agency, or is 
discha for good acuse, the rule 
seems to be otherwise.— BERRY v. CON- 
FEDERATION Lirm Assocn. (Can.), 
{1927} 3 D. L. R. 945.—CAN. 

1818 tii. —— .}—The question 
whether an insurance agent is entitled 
to commissions on renewal premiums 
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entitled to 
no express prohibition against a sale by deft. 
himself, & the implication of such a pro- 
hibition was not necessary to give business 
efficacy to the transaction ; (2) on the terms 
of the contract, pltfs. could not recover com- 
mission at the agreed rate on the purchase 
price received by deft., as they had failed 
to introduce the purchaser, nor could they 
recover on a guantum meruit.—BENTALL, 
HorRsLEY & BALDRY v. VicaRy, [1931] 1 
K. B. 2538 ; 
365; 47T. L. R. 99; 74 Sol. Jo. 862. 


Annotutions :—-As to (1) Consd. Trollope (Geo.) & Sons »v. 
Martyn Bros. (1934), 50 T. L. RR. 544. Generally, Refd. 
ee (W. T.) & Sons v. Goring Brick Co. (1931), 48 T. L. hk. 
160, 


1820. Add. Curtation:—affd. C. A. 
Jan. 16, 1890. 
Add. Annotalion :—Consd. Cramb v. Gocd- 
win (1919), 35 T. L. R. 314. 
1829. Add. Annotation :—As to (2) Folld. Cramb 
v. Goodwin (1919), 35 T. L. R. 314. 





ENGLISH AND Empire Dicsest SUPPLEMENT. 


es, as the contract contained 


100 L. J. K. B. 201; 144 L. T. 


“* Times,” 


.|—Deft. engaged pitf. as a 


commercial traveller on a salary & commis- 
sion on all business obtained by piltf., in- 
: cluding repeat orders from all firms in the 


paid after the termination of his em- 
ployment is governed by the terms of 
the contract between him & his co. 
If the contract between the agent & 
the insurance co. contains no provision 
on the subject, the agent is entitled, 
in case the peeoey is terthinated by the 
co. without fault on his part, to the 
commissions on renewal premiums 
which the contract secures to him, as 
part of his compensation, although 
such premjums may be paid after the 
termination of the agency.—FINGARD 
v. MERCHANTS CASUALTY INSCE. Co., 
{[1928) 2 W. W. ht. 609.—CAN. 


ui, Commission on sales made 
before termination of agency— Deliveries 
& payments made after termination. }— 
Under an agreoment pltf, was appointed 
defts." sole & exclusive salesman for 
the sale of coal, at a commission ‘* on 
the gross amount of all sales made by ’’ 
defts. ‘‘ under this agreement ”’ :— 
Held: pltf. was entitled to com- 
mission upon sales contracted before 
termination of the agreement, but in 
respect of which deliveries o7Z coal 
were made & paid for after it.— 
WILSON v. ATLAS COAL Co., LTD., 
{1923] 2 W. W. R. 890.—CAN. 
_ 8q. Agent to oblain permit to sell beer 
in certain area—Entitled to commission 
on subsequent sales in area.}—JOHNSON 
v. MEDICINE HaT BREWING Co., Lrp., 
[1927) 2 D. L. R. 2313; [1927] 1 
CaN » R. 486; 22 Alta. L. R, 476.— 


PART VIII. a he SUB-SECT. 1.— 
c 





sr. Agent leaving employment volun- 
tarily.)}—Pltf. was employed by a 
coliection agency in soliciting business 
on &@ commission basis : the commission 
which it was agreed he was to receive 
being 50 per cent. of that earned b 
his employers on any btsiness which 
he introduced. No period of employ- 
ment was mentioned when he was 
engaged ; the evidence of the manager 
of the employers was that pltf. waa ta 
be paid said commission ‘‘ just while 
he was in our employment.’ The 
employers furnished the office accom- 
modation &.paid the staff :—Held: 
pltf. was not entitled to the commission 
on moneys coming in after he had 
left deft.’s employment.—SwaRtTz v. 
SHRAGGE, [1932] 1 W. W. RR. 797; 
yee L. R. 724; 40 Man. L. R. 242.— 


ground allotted to pltf., it being 
that pitf. was to have the commission on all 
accounts that he opened, including all repeat 
orders, whether they were actually handed 
to pltf. or posted direct to deft. :—Held: 
intention of the parties was that commission 
should be paid only on orders obtained during 
the engagement, & pltf. was not entitled to 
commission on repeat orders received after 


Vol. 


i eae 
the 


the termination of his engagements.—CrAMB 


v. GOODWIN (1919), 35 T. L. R. 477; 


Sol. Jo. 496, C. A. 


1832. Add. Annotation :—Folld. Schostall v. John- 


son (1919), 36 T. L. R. 75. 


A AD te 





PART VIII. SECT. 7 cae 1.— 
a). 

st. Land avent—Land Agents Act, 
1912.J—A person who, not being 
licensed as a land agent, obtains an ap- 

ointment from a vendor to act. as such 
guilty of an offence unders. 14 of the 
above Act, & cannot maintain an action 
agaiust his principal for commission ; 
& the defect is‘not cured either by the 
expiry of the period of limitation or 
by the fact that the agent. has obtained 
a licence before perforiving the ser- 
vices in respect of whith the com- 
mission is oe —NRILSON 
ss del [1919] N. Z. L. R. 369.—N.Z, 
_—— pen Agents Act 
1912 2, 8. 13 (a), ought to be construed 
as meaning that the land agent must 
possess a licence at the time the work 
is done, & the fuct that after the work 
ia done the land agent falls to take out 
a further licence does not destroy a 
right. to bring an action for com- 
mission. whore the cause of action arose 
at the time the agent was in possession 
of a licence.—JOUNSTONE v. Goopson, 
{1920] N. Z. L. R. 883.—N.Z. 

x i. Real Hatate Ayents Licens- 
ing Act. )—Pitt., a store- -keeper, brought 
about the sale of deft.’s land to another 
person. [n an action for commission : 
—fHeld: a. 21 of the above Act did 
not. apply to individual transactions.— 
GOODALL v. COUSINS, [1923] 3 D. L. R. 
718: 32 B.C. R. 440.—CAN. 

x if. Licence obtained before 
completion of sale.)—Agent entitled to 
commission.—CUDWORTH vv. EDDY, 

















{1927] 1 W. W. R. 583; 37 B.C. R. 
407.—CAN. 
x Lil. ——— Unlicenced employee. | 


—Pltf., a real estate agent, sucd for a 
commission on a sale, which had 
resulted from the introduction of the 
buyer to the seller by pltf.’s employee, 
who was found to be the efficient cause 
of the sale, although deft. completed 
it through agent. Pitf. had been 
duly licenced under above Act, at & 
from the time of the listing; his 
employee, however, was not licenced 
under above Act when he Introduced 
the buyer & conducted the negotia- 
tions although he obtained his licence 
before the sale was made:—Held: 

under above Act his employee’ a lack 
of a licence while he was doing the work 
rendered the work illegal & prevented 
pltf. from recovering the commission.— 


ANDERSON ©. LAKE (B. C.). [1928] 
4D. L. R. 220; [1928] 3 W. W. RR. 
136.—CAN. 


sa. Agent not registered—Security 
Frauds Prevention Act.}—In an action 
to recover compensation for obtaining 
a buyer for deft.’s farm :—Held: 
since all that pltf. did in the matter 
within Winnipeg was to secure from 
deft. the information & authority 
which enabled him to assure the 
persons who afterwards bought the 
farm that a purchase was within their 
reach, his claim was not barred by the 
amendment of 1930 to Security Frauds 
Prevention Act, 1929, although he 
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I.—Agency. Cases 1829a—1835. 


stipulated | 1833. Add. Citations :—Affd., [1918] A. C. 239; 
87 L. J: K. B. 416; 
R. 206 ; 
Add. Annotations :—Refd. Ertel Bieber v. 
Rio Tinto Co., [1918] A. OC. 260; 
Benzon v. Krainische Industrie Gesellschaft, 
(1918) 1 K. B. 83) ; 
Orconera Iron Ore Co. (1919), 88 L 
304; Rodriguez v. Speyer, [1919] A. ©. 59. 


1834. Add. Annotation :—Distd. Schostall v. John- 


118 L. T. 126; 34 


62 Sol. Jo. 290, H. L. 
Naylor, 


Fried wet Akt. v. 
J. Ch. 


son (1919), 36 T. L. R. 75. 


1835. Add. 


Annotation :—Refd. 


Anderson ov. 


Danicl, [1924] 1 K. B. 188. 








was registered as a real-estate agent 
thereunder.—KRUEGER v. NATIONAL 
Trust Co., LTp., [1931] 1 W. W. R. 
725.—CAN. 


PART VIII. ok 8, SUB-SECT. 1.~-- 
( 


sb. Member of Parliament effecting 
sale—Suale to Government. }—Pltfs., land 
agents, wero employed by deft. to 
bring about a sale of deft.'s property 
to the Govt. of Victoria. Services 
were to be rendered by D., a mein- 
ber of the Parliament of Victoria, 
who was employed by pltfa. aa their 
representative on the terms that he 
should receive a share of their com- 
mission on the sale. D.’s services 
were an effective cause of the sale. 
In an action by plitfs. against deft. to 
recover commission on the sale :— 
Held: tho transaction wus contrary 
to public policy, & wpitfs.’ action 
failed.— Horn v. BARBER (1920), 27 
C. L. R. 493.—AUS. 

8c, Consent of Government 
neccesary, }---4 member of the Dominion 
Parliament brought about a sale, it 
being nis dus under agreemont with 
the vendor to vse his influence with 
the minister in charge to secure the 
Govt.’s consent whith was necessary 
to complete the salo:—Zl/eld: he 
was not ontitled to @& commission 
for his services, the agreement being 
void on the ground of public policy.— 
CLEMENTS ©. COUGHLAN (1924), 34 
L. C. R. 401.—CAN, 


sd. Sule under Discharged Soldiers 
Settlement Act, 1919 (No. 3039)— 
Member of advisory committee agent of 
cendor.}--A Jand ugent, who was also 
a member of an advisory committec, 
constituted unders. 35 of the above Act, 
to the Lands Purchuse & Management 
Board, entered into a contract with the 
owner for etfecting the sale tothe board 
of certain land, as to which the com- 
mittee had certain powers & dutier 
to advise the board. The contract 
did not refer to the use by the agent of 
any influence as a member of the 
committee in effectuating the sale; 
the agent took no part in the discus- 
sion by the committee of the report 
of a sub-committee as to the expedi- 
ency of the purchase by the board of 
auch land, & acted throughout bond 
fide & without concealment of the fact 
of his agency, & he was not at any 
time a member of ay, valuation 
sub-committee :—Fleld: the contract 
was void as being against public 
policy, & the agent’s claim for com- 
mission falled.—Woop vv. LITTLE, 
(1922) V. L. R. 11.—AUS. 


PART VIII. Set: Bas SUB-SECT. 1.— 
- (c). 

se. Agent returning deposil to pur- 
chaser.j—-Resps. were employed as 
agents to sel property belonging to 
applt. They found a purchaser but 
applt. failed to complete the sale on the 
day fixed, & resps., on the app 
of purchaser, paid him back the deposit 
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without communicating with applt. :— 
Hela: reaps. had been guilty of a 
wilful breach of the duty which, 
under Land Agents Act, 1912, 4. 8, 
they owed to applt., & such breach 
deprived them of thelr right to recover 
anv commission at all.—BUCNMANAN 
og nts (1920) N. Z. L. R. 889.— 

af. Failuretomake binding contract. )— 
Whero pitfs., acting as brokers, failed 
to mako a contract binding on both 
yarties :~——J7eld: they were not on- 
itled to commission.—PATERSON  , 


co UM [1921] N. Z L. . 869.—- 
sh. Failure to subdivide land as 


agreed.jJ-—-ly) an action for a share 
of profits, where agent has failed to 
subdivide the land as agreed, the 
onus i8 on him to show that deft. 
reNeved bim of this duty.—Cruik- 
SHANK & BrRieN vo IRVING (1913), 6 
D. L. TR. 2870-- CAN, 

1841 iva. 
MchLrop, (i925 2p. L, 
CAN. 


~MaAcK ty, 
ni 1201.— 


Stern ree Meee 


1841 vi. —--— Sccret agreement to pool 
commissions. }+--Ob a reer ex- 
change of properties, if the agents, 
unknown to either of the principals, 
agree to pool their respective com- 
missions & to divide cqually, so that 
under such pooling agreement one 
agent receives more than tha com- 
mission payable by his principal, that 
agent canonyet recover any commission 
from his principal, as such an agreo- 
ment gave him an interest adverse 
to the interest of bis principal.— DALY 
vy. Keir, [1921] 2 W. W. RR. 192.— 
CAN. 

1841 vil. ----- Agent acting for both 
partics—Itules of Teal state Wrchange.} 
—Whero the owner of property listed 
with a real estate agent for sule ex- 
changed the property with the assist- 
ance of the agent for otnor property 
listed, to the knowledge of tho owner, 
with the agent for exchange, but had 
not agreed to pay him @ commission 
on the exchange & had not. been in- 
formed by him that he still intended to 
act as her agent & to charge her a 
commission :—/feld; (1) she was not 
liable for comnmission ; (2) a rule of a 
Real Estate Ixchange to which the 
agent belonged, that an agent who 
acted for both parties In an exchange 
could collect from each one-half the 
usual commission on a sale, did not 
legally entitle the agent to recover 
such half from her.—HaAcKNEY v. 
LYNF, (1925) 4 D. L. Wt. 861; [1925] 
3 W. W. R. 614.—CAN. 


1841 viii. —-—,J—IJIf a vendor 
with full knowledge of the facts agroes 
to pay commission to a purcbaser’s 
agent, he will be bound by his contract, 
but the onus is on the agent to show 
clearly that the verdor knew that be 
was acting in a dual capacity & 
assented to that state of ee 
MoiLER v. FORGE (1927) 8. R. 
N.S. W. 69; 44.N.8. wow. Neda 
AUS. 





1850 iiia. --—- - 
sentations trducing listing. Agent not 
entitled to comimission.-—SLKTTO v. 
ADAMS, [1927] 1 D. lL. RK. 5475 (1927) 
1 WwW. W. R. 12; 

AN 


1850 vil. 


1848a. —-—.]—Plitf. was employed by deft., a 


music seller, to find a purchaser of the lease 
of deft.’s business premises, which were held 
under a covenant against carrying on any 
other business. Several tailors expressed to 
deft. their willingness to buy the lease for 
£2,500, but deft., believing that the landlords 
would not consent to the carrying on of a 
tailoring business, did not approach the 
Jandlords. Pltf., however, having found a 
tailoring co. who wanted to purchase the 
lease. received an assurance from the land- 
lords that they would consent to a tailoring 
business, & he, by concealing this fact from 
deft., induced him to agree to sell the lease 
to the tailoring co. for £2,250 in ignorance of 
the fact that the proposed purchasers carried 
on a tailoring business. In an action for 
commission for finding a purchaser :—Held : 
as pltf. had taken advantage of the false 
osition to persuade deft. to agree to take a 
ower price than deft. could have got else- 
where, the action failed.— HEATH v. PARKIN- 
HON (1926), 186 L. T. 128; 42 T. L. R. 693; 
70 Sol. Jo. 708. 


1852. Add. Annotation :-—Consd. Rhodes v. Mac- 


alister (1023), 29 Com. Cas. 19. 


1852a. ——.]—P’ltfs., a firm of mining engineers, | 


‘were employed by defts. to negotiate the 
purchase of mining properties. Defts. were 
_ willing to give £9,000 for the properties, & 
agreed with pltfs. that if they made a bargain 
for Jess than £9,000, the d {ference between 
the £9,000 & the lesser sum could be taken 
by pltfs. as remuneration. Before the pur- 
chase was effected, pltfs. had arranged with 
the vendors to take commission from them on 
the sale :—Held: pltfs. had committed a 
breach of duty as agents for defts. & were 
not entitled to any remuneration from detts. 





Fraudulent repre: 


1852 vii. 





22 Alta, L. KR, 333.— 

performance o 
Agent to sell acting 
other principalsy—-Breuch of con- 





chaser was willing to pay.—LAFRE- 
NIERE v, BOUFFARD Serer [1929] 4 
D.L. R. 183; 2 W. W. ih. 60 
.}—-Where an 
acts ead ay ht & unfaithfully in the 
his duties towards hia 
principal, he forfeits any remuneration 
or commission to which 


Cases 1848a—1872a. ENGLIsH AND Emprre Digest SUPPLEMENT. 


—RHODEs v. MACALISTER (1923), 29 Com. 
Cas. 19, O. A. : 


1858a. Agent acting in good faith.}—KEPpreEL v. 
WHEELER, No. 1263a, ante. 


1853b. No damage suffered by principal.|—Har- 
Robs, Lrp. v. LEMON, No. 1501c, ante. 


1853c. Waiver of breach.]—-Harrops, Lrp. v. 
LEMON, No. 1501c, ante. 


1862. Add. Annotations :—Apld. Adams v. Morgan, 
[1933] 2 K. B. 234. Refd. Re Debtor (No. 
627 of 1936), [1937] Ch. 156. 


1872a. Promise to indemnify vendor of business to 
company—Vendor retained as agent for 
limited period—Assessment of vendor to 
super-tax on profits made within period.}— 
Pitf., who was the owner of a stationery 
business, sold it in Aug. 1919, to defts., a 
limited co. One of the terms on which the 
business was sold was that as from Dec. 31, 
1918, until Sept. 15, 1919, pltf. should be 
deemed to have been carrying on the business 
on account of & for the benefit of the pur- 

_.. Chasers, & that plitf. should account & be 

: entitled to be indemnified accordingly. For 
his services until the date of completion plté. 
was to be paid a fixed sum monthly. Pitt. 
was assessed for super-tax on the profits of 
the business from Apr. 6, 1919, to Aug. 22, 
1919. He paid the amount demanded & 
claimed to recover an indemnity from defts. ; 
—Held: pltf., as agent of defts., was entitled 
to be indemnified by them in respect of the 
amount of super-tax paid by him, although 
defts. as a limited co. would not be liable to 
pay super-tax.—-ADAMS v. MORGAN & Co., 
[1924] 1 K. B. 7515 98 L. J. K. B. 382 ; 130 
L. T. 792; 40 T. lL. KR. 70; 68 Sol. Jo. 348, 
C. A. 


entitle the agent to the commissions 
get forth, but such reduction in price 
shall be deducted from the agent’s 
comruission.—LAW & MACLEAN». 
SAWYER Massy Co., (1918) 1 W. W.R. 
727; 13 Alta. L. R. 126; 38 D.L. R. 
333.—CAN. 

sk. No commission on land not sold.) 


2.—CAN. 
agent 


he would 


tract.)}—A contract, entered into in 
Keb. 1914, between a firm & a con- 
mission agent, whereby the latter was 
appointed agent for the sale of cortain 
cotton goods dealt in by the tirm, con- 
talned a clunse prohibiting the agent 
from sclling such goods supplied by 
otherg than his) principals, From 
July 10, 1916, onwards the agent regu- 
larly sold goods of that class on behalf 
of another firm, & he also bought & 
sold such goods on his own account -— 
Held: the agent was not entitled to an 
accounting for the period subsequent 
to July 10, 1916, as be was then in 
material breach of his contract, but 
he was entitled to an accounting for 
the period prior to that date during 
which he had duly obtempered tho 
oontract.——-GRanAM & Co. ©. UNITED 
TURKEY ReEpD., KETC. Co., LTp., [1922] 
8. C. 533; 69 Sea. L. R. 430.—SCOT. 
1850 vill, ——- Inducing principal to 
sell at undcrralue.J—Where an owner 
of land requesta an ogent to find a 
purebaser at a pus not less than a 
atated amount the eneney is a general 
one & tho nt stands in a fiduciary 
relation to his principal; & if he 
endea. ours to get the latter to sell at 
a price less than that which he knows 
the purchaser found by him ts willing 
to pay he is acting in bad faith &, 
therefore, disentitles himself to a com- 
Inission even though the sale is finally 
made at the full price which said pur- 


otherwise have been entitled if his 
‘mproper or unfaithful conduct is 
connected with the duty he had to 
perform. The mere fact of an agent 
receiving & retaining a secret profit 
or conimission arising out of & in 
connection with the performance of 
his duty constitutes unfaithfulness & 
dishonesty, & disentitles him to any 
remuneration or commission.— LEVIN 
vw. Levy, [1917] T. P. D. 702.—S. AF. 

1852 viii. —-—-.}——Where an agent 
effects a sale by way of exchange, he 
cannot recover the commission his 
wincipal has agreed to pay if he has 
adiled to disclose to his principal that 
he is also acting as agent for & is to 
be remunerated by the other party in 
the same transaction, notwithstanding 
that the non-disclosure was without 
fraudulent intent.—BARNETYr (C. M.) 
& Son v. BOYLE Bros., [1932] N. Z. 
L. RR, 1087.—N.Z,. 


PART VIII. SECT. 8, SUB-SECT, 1.— 
M. (d). 


aj. Agent selling ai less than listed 

ice. }—An agent for the sale of goods 
8s not entitled to a commission for in- 
troducitng a purchaser where the de 
are gold at a reduction from the Listed 
ae greater than the commission, 

the agency contract provides that 
if any goods are sold for less than the 
current price list by the nt, the 
acceptance of such sale shall not 


90 


for wife’ 


— Deft.’s land having been listed with 
pitf., an estate agent, the latter claimed 
commission on the proceeds of a subse- 
quent sale, but failed to show that he 
brought about a sale of deft.’s land, 
or that deft. made a sale thereof to a 


yerson introduced to him by pltf. :— 
Yeld: pljtf. had not shown the per- 
formance of any services which 


entitled him to commission.——DUNN 
. GRAB (1922), 66 D. L. R. 713.— 


sl. No commission on goods ‘‘ taken 
back.’'|}—Held: goods “ taken back ” 
included goods ‘‘ repossessed ’’’ on 
default.—CowlE v. SAWYER-MASSEY 
Co. (1916), 34 W. L. R. 274; 10 
W. W. R. 254.—CAN. 


sm. Sale of homestead—Neceasity 

8 consent,)-—-SEMPLE v. SHARP, 

{1927} 1 W. W. R. 965; 23*8ask. L. R. 
435.— CAN 


PART VIII. ae SUB-SECT. 2.— 
- (a). 


1873 \. In general.}—Where an act 
is innocently done under the express 
direction of another, which occasions 
an {njury to the righta of a third party, 
the principal must indem the 
innocent agent.—Vicronia SCHOOL 
TRUSTERS v. MUIRHEAD & MANN 
(1895), 4 B. C. R. 148.— CAN. 


bi. ——~ Loss through in 
delivery.}—-E. & Co., com on 


1875. Add. Annotation :—Consd. Weddle, Beck v. 


Hackett, (1929] 1 K. B. 321. 


1878. Add. Annotation :—As to (2) Refd. Weld- 
Blundell v. Stephens, [1919] 1. K. B. 520. 


1886. Add. Annotations :—Retd. Adams v. Morgan, 


vol. 1.—Agency. Gases 1875—1947a. 


Vos, [1918] 1 K. B. 315; Re Windsor Steam 


Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 





1947a. 


1947. Add. Annotation :—Refd. Warren v. Agdesh- 
man (1922), 88 T. L. R. 588. 


|—By a contract in writing deft- 


1914. Add. Annotation :—Generally, Refd. 


agents, entered into a contract with 


[1923] 2 K. B. 284; Britannia Hygienic 
Laundry Co. v. Thornycroft (1925), 94 
L. J. K. B. 858. 


1908. Add. Annotation :—Consd. Hillen v. I. C. I. 


(Alkali), Ltd., [1984] 1 K. B. 455. 


The 
Zigurds (No. 4) (1932), 48 IT. L. R. 563. 


1941. Add. Annotation :—Retd. Christoforides v. 


Terry, [1924] A. C. 566. 


1944. Add. Annotations :—Distd. Reigate v. Union 


Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 592. Consd. Warren v. Agdeshman 
(1922), 38 T. L. R. 588. Distd. ‘Trollope 
(Geo.) & Sons v. Martyn Bros. (1934), 50 
. L. R. 544. Refd, Re Windsor Steam Coal 
Co. (1901), Ltd. (1928), 140 L. T. 80; Kahn 
v. Aircraft Industries Corpn., Ltd., [1937] 
3 All Ik. R. 476. 


1945. Add. Annotations :—Apld. French v. Leeston 


Shipping Co. (1°21), 37 T. L. R. 453. Distd. 
Trollope (Geo.) & Sons v. Martyn Bros. (1934), 
50 T. L. R. 644. Refd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 592. 


1946. Add. Annotations :—As to (2) Consd. Warren 


v. Agdeshman (1922), 38 T. L. RR. 588. 
Refd. Turpin v. Victoria Palace, [1918)2 K. B. 
539. Generally, Refd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 592; Re Rubel Bronze & Metal Co. & 


arrivea on Gc 


7, 2¢, & on Oct. 22 defts. 


appointed pltfs. to be sole agents for the 
United Kingdom, with certain exceptions, 
for a period of three years. Pitfs. were to 
be paid a commission at the rate of 22 per 
cent. on all goods sold throughout the United 
Kingdom, with the exceptions above referred 
to, whether the goods were sold through the 
instrumentality of pltfs. or not, & deft. 
agreed with pltfs. that he would keep them 
fully supplied with samples, & would execute 
all orders with due diligence, & would not, 
directly or indirectly, canvass orders or in 
any manner approach or solicit any of the 
customers, or potential customers, of pltfs. 
in respect of the sales of his goods. Before 
the expiry of the three years deft. broke these 
undertakings & then wrote to pltfs. cancelling 
the agreement :—Held: as it was a necessary 
implication from the terms of the contract 
that pltfs. would not decline reasonably to 
introduce customers, the agreement was not 
void for lack of mutuality, & although the 
mere appointment of an agent on commission 
for a term of years does not carry with it the 
necessary implication that the business shall 
be carried on for that term, yet, as deft. had 
undertaken certain obligations to facilitate 
the earning of the cominission & had broken 
his undertakings, be could not, by a pur- 

vorted cancellation of the contract, limit his 

aes for damages to the nial prior to 


PART VII. SECT. 3, SUB-SECT. 3.— 


defts. under which they undertook to 
purchase & ship goods *‘ on account & 
risk ’’ of defts., & KE. & Co. shipped the 
goods under a "od. f. contract on board 
aw German ship. Owing to the out- 
break of war during transit the goods 
did not arrive at their destination 
until long after due time. On defts.’ 
refusal to accept the woods they were 
sold :—Held : & Co, were entitled 
to recover damages for breach of con- 
tract.—_MEREDITO rv. ABDULLA (SAHIB) 
(1918), I. L. R. 41 Mad. 1060.—IND. 

sn. Brokcr buying wheat to mect de- 
liveries. ]}—-Brokers were instructed by 
their principa) to sell wheat for future 
delivery :—Held: when the principal 
could not deliver the wheat he 
instructed the brokers to buy the wheat 
necessa " Cover his contracts, which 
they di he must repay to them 
the eae fo expended.—CANADIAN 
Grain Co., LTD. v. NICHOL, (1920) 

3 W. W. R, 127; 53D. iL. R. 375; 
i3 Sask. L. R. 30. '—CAN. 


so, Dealings in grain futures— Broker 
with know ¢ of ar of transac- 
tione—Broker not Oo recover 


balance due Ahh tito heppsisnaees TOPPER 
Grain Co. Te eee oe hy 
a R, 712; {1926] 


PART VIII. say 3, SUB-SECT. 2.— 


1905 ff. ——- —— ——.]— JONES 
vw. BurRGESS (1914), 43 N. B. R. 
126.—CAN. 


a? Forwarding agent acting in ac- 
nee wtth ordinary duty. }—Defts., 
forwar agents in Durban, who 
acted as the agente of pltf. in clearing 
& forwarding goods consigned to Him 
from India, one ct. 21, received a letter 
from a firm in India peda consis them 
that they had s. arett: & consignment 
of goods on behalf of pitt. The goods 


cleared & broken the goods to Johan- 
nesburg & sent yitf. a consignment 
note which he received on Oct. 26. 
Tmmediately on receipt of the note 
pitf. telegraphed to defts. instructing 
them to keep the goods for sale in 
Durban. Dette. on the instructions 
of pitf. had the trucks stopped & 
returned to Durban. Defts. in order 
to obtain delivery of tho goods pat 
the railway charges & upon piltf.’s 
refusal to roimburse them declined 
to hand the goods over to pltf.: 

Held: defts. in railing the goods 
without awaiting special instructions 
had acted in accordance with their 
ordinary duty as forwarding agents, 
& in the absence of special instructions 
to the contrary defts. were justified 
in so railing the goods.—PaTrL v. 
ae a & Co., [1923] App. D. 506.— 


PART VIII. eer 3, SUB-SECT. 2.-—— 
(e). 


sq. Contract for delivery of grain-— 
Aciual delivery necessary—Duty of 
broker to prove contract not illegal. )-— 
HANSEN 2, Aon HTZIER, (1925) 4 D.L. R. 


w 
PART VIII, wees Seer SUB-SECT. 2.— 
» (a). 
sr. Agent assuming liability to third 
party.}--Where a superintendent of 
road construction for a municipalit 
ordered shal rH on its behalf, & whic 


were cha to it:— Held: ashe was not 
legally Hable on the accounts he had no 
cause of action against the muni- 


cipality tn respect thereof whether for 
peers or indemnity, although he 

ad paid one of the accounts & judg- 
ment had been obtained ageinst him 
for another.—DICKINSON v. RURAL 
eee OF STONERHAGOUR, (1920) 

WwW. R. 235; 50 D. L. R 

13 Sask, L. R. 1.—CAN, 
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A. (a). 


1946 1. Principal bound to enable 
agent to earn commission. |— By agree- 
ment dated Aug. 17,1929, 2. appointed 
C. his sele agent to sell a certain 
publication in Australia on a commis- 
sion basis. The agreement provided, 
inter alia, that the agency should com- 
menee on the date C. & I. arrived In 
Australia, & that it could be deternuned 
by either RR. or C. on the happening of 
certain speciied events. None of those 
eveuts in fact happened. The parties 
came to Australia & the business of 
the agency was embarked upon. Tn 
Jan, 1930, R. went into partnership 
with S. in the business of booksellers, 
On Mar. 15, 1930, I. wave C. six 
months’ notice of the termination of 
the agency agreement of Aug. 17, 1929. 
On Aug. J, 1930, RR. & 8. entered into 
an agreement with a.co. for the sale 
to it of the goodwill & assets of their 
business including the agency rights, 
After Aug. 1, 1930, Rt. did not accept 
any new orders from C. under the 
agreement of Aug. 17, 1929. C. did 
not know of the ugreement of Aug. I, 
1930, until after Sept. 15, 1930, up to 
which date he regarded hirnself as still 
employed by RK. He took orders for 
the co. & received commission from it. 
From Sept. 15, 1930, he was refused 
further employment by Rt. He there- 
upon sought to recover damages from 
Rt. for his wrongful determination of 
the agrecmont :-—Held : u term could 
not be implied Into the agency agree- 
ment that k. could terminate the 
agency at any time by ceasing to 
carry on bis businces, & C. was cutitled 
to recover from Jt, such damages as 
he sustained by reason of the wrongful 
determination of the agreement.—- 
COULTER v. READHUEKAD (1931), 31 
Ppa i aa 48N.S. W. W.N. 


Cases 1947a— 2056. ENGLISH AND EMPIRE 


such purported cancellation—WARREN & 
Co. v. AGDESHMAN (1922), 38 T. L. R. 588. 





1947b. -}—RAYMOND v. Wooten, No. 1705a, 
ante. 
1947c. -]—TROLLOPE (GEO.) & Sons ». 





MARTYN Bros., No. 1755a, ante. 


1948, Add. Annotation :—Apld. Graves v. Cohen 
(1929), 46 T. L. R. 121. 


1950. Add. Annotation :—As to (2) Refd. Payzu v. 
Saunders, [1919] 2 K. B. 581. 


iv5ia. .;—By an agreement made between 
pltf. & a limited co., which carried on business 

in Lancashire, in consideration of pltf. sub- 
scribing for £1,000 in shares of the co., & of 
introducing to the co. certain new classes of 
goods to be manufactured by them, the co. 
appointed him their sole agent in the United 
Kingdom, India, & the Colonies for the sale 

of those goods for the term of seven years, if 

the agent should so long live, & thereafter 
until the agreement should be determined by 

six months’ notice on either side. The agent 

was to use his best endeavours to obtain 
orders for the co.’s goods at prices to be from 
time to time agreed upon, & all orders ob- 
tained by the agent were at once to be com- 
municated to the co., who upon approving 

‘ or rejecting the same were to inform the 
agent thereof & who were to carry out such 

, orders as were accepted without undue delay ; 

& the agent was not definitely to accopt orders 

for the co., but only subje-t to confirmation 

& acceptance by the co., such confirmation 

or acceptance not to be unreasonably with- 
held. ‘The co. were to pay the agent a com- 
mission upon the invoiced prices of all goods 
delivered by the co., & duly paid for by the 
respective purchasers. <A few months after- 
wards the co. required fresh capital, & they 
applied to pltf. to assist them in finding it, 
telling him that otherwise they would have 

to close down. Pltf. tried to do s0, but failed. 

The co. then asked pltf. to give up the agency 

for the Manchester district, telling him that 

he would have to stand down so far as that 
district was concerned, in which case they 
thought that they could find the necessary 
capital, but he refused. The co. thereupon 

° being insolvent passed resolutions for volun- 
tary winding up & ceased to do business 
through pltf. & eventually sold their business. 
In an action to recover damages for breach 
of the agreement to employ pltf. as their 
agent for the seven years :—Held: the agree- 
ment was to employ pitf. as agent for the 
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it, owi 
einer ee ii. For this number read | chants to suppl 
1967 fi. .}—In a five years’ 








agreement between a selling agent & 
a firm of morchants it was provided 
that, if at the end of the first three 
years the agent had not realised a 
certain turnover, the merchants should 
be entitled to terminate the agree: 
ment. The agreement further pro- 
vided that the merchants undertook 
to supply goods to the agent, who was 
bound to uy, exclusively from them. 
At the end of the three years the valuc 


to themselves by t. 


however, 


of the goods sold & delivered by the 
agent failed to reach the stipulated | chants able toric 
turnover, & the merchants terminated ee termin 


the agreement. The value of the sales | ment :—Held 


effected by the agent had in fact 
materially exceeded the stipulated 
figure, but the value of the goods 


actually delivered by him fell short of 
ng to the failure of the mer- 
him with 
amount of guods ordered by him. 
The merchants, who were not manu- 
facturers, were de 3 ea on delivery 
owing to war conditions, they were 
themselves unable to obtain the full 
supplies they required. They had, 
obtained sufficient goods 
to have implemented the agent’s 
orders, but they preferred to distribute 
these goods ratably among all their 
agents & customers, the agent in ques- 
tion receiving his full share. 
action by the agent against the mer- 


ation of the agree- 
to terminate ee eo eomcat t.— DOWLING 


e METHVEN, Sons & Co., LTD., (1921) 
S. 0. 948; 59 Sc. L. R. 7.—SCOT, 


Digest SUPPLEMENT. 


seven years & a term could not be implied 
to the effect that the co. could terminate the 
agency at any time by ceasing to carry on 
their business ; & the circumstances coupled 
with the voluntary winding up showed a 
repudiation by the co. of the agreement, & 
they were therefore liable in damages for 
the breach.—RHIGATE v. UNION MANUFAC- 
TURING Co. (RAMSBOTTOM), [1918] 1 K. B. 
rand 87 L. J. K. B. 724; 118 L. T. 479, 
C 


Annotations: -— Apld. Fowler v. Commercial Timber Co., 
pee 0) 2 K.B.1; Re Gramophone Records, Ltd. ( a ee 
Jo. 201. Refd. Thomas v. Todd, (1926/2 K. B. 511 
Livock v, Pearson (1928), 33 Com. Cas. 188. 
1952. Add. Annotations :—Consd. Trollope (Geo.) 
& Sons v. Martyn Bros. (1934), 50 T. L. R. 544. 
Trollope & Sons v. Caplan, [1986] 2 All E. R. 
$412; Kahn v. Aircraft Industries Corpn., 
Ltd., [1937] 3 All E. R. 476. Refd. Warren 
v. Agdeshman (1922), 38 T. L. R. 588. 


1953. Add. Annotations :—Refd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 592 ; Warren v. Agdeshman (1922), 38 
T. L. R. 588. 


1957. Add. Annotations :—Refd. Reigate v. Union 


eae ae Co. (Ramsbottom), [1918] 1 
K. B. : Warren v. Agdeshman (1922), 38 
T. L. Re 568. 


1961. Add. Annolation :—Refd. Taylor v. Oakes, 
Roncoroni (1922), 127 L. T. 267. 


1974. Add. Annotations :—As to (1) Consd. Mor- 
timer v. Beckett, [1920] 1 Ch. 571. As to (2) 
Apld. Mortimer v. Beckett, [1920] 1 Ch. 571, 


1880. Add. Annotations :—As to (2) Consd. Martin 
v. Stout, [1925] A. C. 359. Refd. Oppen- 
heimer v. Louis Rosenthal & Co., A. G., 
[1937] 1 All I. R. 23. 

2005. Add. Annotation :—As to (2) Refd. Wright- 
son v. McArthur & Hutchisons, [1921] 2 
K. B. 807. 

2025. Add. Annotation :—Refd. Lloyds Bank uv. 
Chartered Bank of India, Australia & Chin», 
f[1929] 1 K. B. 40. 

2029. Add. Annotation :-—Refd. Re Gunsboury. 

Kz p. Trustee (1920), 89 L. J. K. B. 725. 

sldd. Annotation :--—Refd. Nippon Yusen 

Kaisha v. Ramjiban Serowgee, [10388] A. C. 

429), 

2052. Add. Annotation :—Refd. Near East Relief 
v. King, Chasseur & Co., [19380] 2 K. B. 40. 


2056. Add. Annotation :—Refd. Booth S.S. Co. v. 
Jargo Fleet Iron Co. (1916), 13 Asp. M. L. C. 
451. 


2050. 


1978 iii. .)}—Pitt. & defts., 
an English business house, entered into 
an agreement by correspondence by 
which pitt. was to be the selling agent 
of defts.’ goods in British Columbia. 
In the letter from defts. setting out 
the proposed terms of reement were 
the words ‘‘ this offer tq be firm for 
ono year.”’ Defts. broke the agency 
ngreement during the first year:— 
Held: pltf. was entitled to damages 
on the basis of loss of profits on two 
years contract, as be reasonable in 
all the circumstances.—MACDONALD v. 
owe LTn., {1919} 1 W. W. R. 293.— 








the full 


manufacturers, &, 


In an 

1978 iv. -}~In 1911 resps. 
agreed to employ appits. as under- 
brokers for the business of a co. during 
the subsistence of an agreement which 
they themselves had as brokers to the 
co.; the latter agreement was for 
five years. Aug. 1912, resps. 








for damages for 


. were not entitled 
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2082, Add. Annotations :—Dbtd. & Expld. Bentall, 
Horsley & Baldry v. Vicary (1930), 47 T. L. R. 
99. Consd. Lamb (W. T.) & Sons v. Goring 
Brick Co. (1931), 48 T. L. R. 160. 

2083, Add. Annotation :—Distd. Bentall, Horsley 
& Baldry v. Vicary (1930), 47 T. L. R. 99. 

Sale by principal himself.] 

CHAMBERLAIN & WILLOWS v. Rosk (1924). 

cited 47 T. L. R. at p. 101, D. C. 

Foot; Horsley & Baldry v. Vicary 


20838a. ——- 





Annotation :—Consd. 
(1930), 47 T. L. R. 


Part IX.——Relations between 


2096. Add. Annotations :—Refd. Banque Belge 
Pour L’Etranger v. Hambrouck, [1921] 1 

Official Assignee v. 

Krishnaji Bhat (1933), 49 T. L. R. 432. 


2098. Add. Annotation :—Consd. Jones v. Waring 
& Gillow, [1925] 2K. B. 612. 


2106. Add. Annotal:ons :—Refd. Re WHodgson’s 

Trusts, Public T’rustee v. Milne, [1919] 2 Ch. 
Banque Belge Pour L’Etranger v. 
Hambrouck, [1921] 1 K. B. 321; Re Wait, 


K. B. 321; Madras 


189 ; 


wrongfully determined the agreement 
with applts. On Dec. 2, 1912, resps., 
bond fide & not as a means of Jimiting 
the damages, tuade a new agreement 
with the co., the terms of which were 
inconsistent with, & thus put an end to, 
the original agreement between resps. 
& the co. In Jan. 1913, appltx. sued 
resps. for damages:— Held: the 
damages recovorable were limited to 
the amount which applts. would have 
earned as under-brokers down to 
Dee. 2, 1912.—LACNMANDAS, KHAN- 
PELWAL v. RAGHUMULL (1919), L. KR. 46 
Ind. App. 314; 24 C. W.N. 577.— IND. 
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2083 ii. Breach of covenant. }|—- 
By an instrument by way of security 
the grantor transferred to the grantee 
by way of mtge. (a) certain stock 
specifically described in the sched. ; 
(6) all stock depasturing on the lands 
of the grantor; (c) “ all stock which 
may now or shall at any time hercufter 
during the continuance of this security 
belong to the grantor, wherever the 
same may be depasturing or kept, & 
all the natural increase of such stock,” 
but did not expressly mention the 
natural increase of stock in (a) or (6). 
The grantee was by the instrument 
appointed sole agent of the grantor to 
effect all sales of produce, stock, & 
chattels which the grantor might 
require or desire to sell. The grantor, 
without obtaining the grantce’s con- 
sent, sold to deft. in the ordinary course 
of business certain lambs the natural 
increase of the stock specifically 
described in the sched., & the grantee 
(pltf.) sought to recover possession of 
the same or their value :——//eld: the 
appointment of the grantee as sole 
agent to sell did not negative the 
implied power of sale, & the sale, 
although it might be a breach of 
covenant, gave to the purchaser a 
good title to the lambs, & the sole 
agent’s remedy was for damages for 
breach of contract.—NEW ZEALAND 
FARMERS’ CO-OPERATIVE ASSOCN. OF 
CANTERBURY, LTD. v. CANTERBURY 
FrozEN MeEaT & DatIRy-PRODUCE 
Export Co., LTp., [1932] N. Z. L. R. 
381.—N.Z. 

20838a i. —— Sale by 
himeself.J—A sole agent for a 





incipal 
definite 


Vol. L— Agency. 





BROWNE 
p. 101. 





.—-—.}-BENTALL, HORSLEY & 
BALDRY v. VICARY, No. 1813b, ante. 


Compare SALE OF Goons, No. 1399a, posit. 


2088c. Agreement for commission although trans- 
action not 
(1921), 


completed.] — TREDINNICK  v. 
cited 47 T. li. R. at 


Annotation :—Consd. Bentall, Horsley & Baldry v. Vicary 
(1930), 47 T. la RR. 99. 
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Principal and Third Parties. 


[1927] 1 Ch. 606; 
v. Krishnaji Bhat (1983), 49 T. L. R. 432. 


2109. Add. Annotation :-—Axs to (1) Refd. Under- 
wood v. Bank of Liverpool, Same v. Barclays 
Bank, [1924] 1 K. B. 775. 


2118. Add. Annotations :---Refd. Muller (London) 


Madras Official Assignee 


v. Lethem, Same »v. I. KR. Comrs., [1927] 1 


2120. Add. 


period is entitled to his commission 
on salo within the period, notwith- 
standing a prior sale by the principal 
of which the agent had no notice.— 
DE WOLFE v. TWoula (1932), 6 M. P. h. 
505.--CAN. 


am. Sale hy principal. |—A declaration 
alleged woat doft. was possessed of a 
certain property & entered into an 
agreement usder his hand with pltf. 
wherein, for vahiable consideration, he 
gave pitf. “ the sole selling agency ”’ of 
the property, “ suca option to expire 
at’? a certain time: & in breach of 
this agreement, deft. sold the property 
‘otherwise than through the agency 
of pitf.’’. On demurrer to this declara- 
tion :——-Ield : as the declaration did 
not allege that the sale of the property 
was by an agent other than pltf., there 
should be judgment for deft. on the 
demurrer.—-HEFFERNAN v. HANSFOUKD 
(1936), 53 N.S. W. W.N. 76.—AUS. 


PART VIII. SECT. 4, SUB-SECT. 2. 


st. Liability ofprincipalstoindemntly 
agent-——Release of co-principal.)—The 
release of one co-principal does pot 
release another co-principal from Lis 
obligation to exonerate & contribute 
to the extent to which he would have 
beon ultimately Hable had the one 
co-principal not been released.— 
MALOWANY €, PASEMKO, [1919] 1] 
W. W. Wt. 553.—CAN. 


PART IX. SECT. 2, SUB-SECT. 1. 


b i. Goods sold---Knowledge of 
purchaser.)—M. left two hundred & 
fifty cattle with B.,a cattledealer. Ho 
gave B. written authority tosell aa 
cight, & B. was to graze the rest. BK. 
sold one hundred cattle toC., purporting 
to act as M.’s agent, showing the 
written authority & alleging further 
oral authority. t B.’srequestC. made 
a cheque for the purchase price payable 
to him. C. bought in good faith & 
for value. M. repudiated the sale & 
sued to vindicate the cattle sold with- 
out authority :—Held: the written 
authority & the request for personal 
payment should have put the pur- 
chaser upon Inquiry.—MULLER 0. 
CHENNELLS (1923), 44 N. L. R. 69.— 
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K. B. 780 ; 
Barclays Bank (1931), 145 L. T. 51. 
Annotation :—Consd. 
Transatlantic v. Drughorn, [1918] 1 K. B. 394. 


Calico Printers’ Assocn., Ltd. v. 


Rederi Akt. 


2105 fi. --—- ---——.]—Whero an 
agent is entrusted by his principal with 
money to buy goods, the money will 
be considered trust funds in his hands 
& the principal has the same interest 
in the goods when bought as he had in 
the funds producing them. If the 
goods so bought sro mixed with those 
of the agent, the principal has an 
equitable tithe to a quantity to be 
taken from the mass, equivalent to the 
money advanced which has been used 
in the purchase.-~—Ke CLARK (IR. P.) 
& Co. (VANCOUVER), LUTb., [1931] 3 
W. W. IR. 7.~CAN, 


21061. Avent holding principal's 
funds—- Money paid into agent’s banking 
account--- Agent in fiduciary character.) 
—~-Money received by a commission 
agent from sales of his customers’ 
property, is, after deduction therefroimn 
of the agent's commission & expenses, 
money heid by him in oa fiductary 
cepaeley & if it is mixed by the agent 
with his own money in his gencral 
banking account & he becomes bkpt., 
the money can be followed if it is 
wtill traceable.—SaLTER & ARNOLD, 
LiTp. v. DOMINION BANK (1923), 4 
op . NR. 379: (1923) 3 W. W. R. 257.— 


PART IX. SECT. 3, SUB-SECT. 1.—A. 


2120 vill. J—J., as agent of 
pltf., advanced sums to deft. in con- 
sideration of deft.’s going to work on 
@& sugar estate, on behalf of K., who 
supplied monoy for the advance, to 
whom J. had to account, & to whom 
J. stated that he had accounted. Deft. 
stated that J. had recruited him to 
work for some person whose name was 
not given. Deft. contended {n an 
action for refund of the advance that 
pitf. could not sue without cession of 
action from K.:—/feld: pltf. had a 
right of action against deft.—GADLELA 
v. MouNTIOY, [1921] BE. D. L. 151.— 
S. AF. 

sa. Action for money paid under con- 
tract.)—Pitf., desiring to have ten 
vessels constructed in Canada, entered 
into a preliminary agreement with A., 
whereby A. was to enter into contracts 
with three bullders for the con- 
struction of the vessels, called ** build- 
jong contracts,’’ & at the same time into 





Cases 2125a—2189a. ENGLISH AND Empire Diaest SupPLEMENT. 


2125a. Action for specific performance—Effect of | 2130a. 


2126a. 


non-disclosure of principal.]—Pitf. procured 
C. to enter into an agreement to purchase 
land from defts. C. never disclosed to defts. 
that he was acting as the agent of pltfé. 
Subsequently C. explained to defts. that he 
was acting as agent for pitf., & at his request 
the agreement was cancelled. In an action 
for specific performance :—Held: the agree- 
ment not being one in which any personal 
qualification by C. was a material factor, the 
mere non-disclosure of the person actually 
entitled to the benefit of the contract for the 
sale of real estate did not amount to mis- 
representation.— DyYsTER v. RANDALL & 
Sons, [1926] Ch. 932; 905 L. J. Ch. 504; 135 
L. ae ; 70 Sol. Jo. 797; [1926] B. & CO. R. 
113, C. A. 





Sold by agent—Effect of misrepre- 
sentation as to being principal.|—G., em- 
ployed as a traveller by a firm of builders, 
owed deft. £17 for goods sold. He asked 
deft. to buy timber from him, teliing him 
that he had left the employment of the 
builders & had set up as a timber merchant 
on his own account, & deft. agreed to order 


timber from him on the terms that G.’s debt. 


‘ of £17 should be set off against the price. 


= 


G. had not set up in business on his own 
account, but was employed by plitf. as an 
ugent for sale on commission. Timber was 
delivered to deft. with :avoices & letters 
bearing the name, address, & description of 
pltf., which G. told deft. were his own trade 
name, address, & description. Pltf. brought 
an action in the county ct. for the price of 
the timber, & the county ct. judge found that 
deft. honestly believed that the name, 
address, & description on the invoices & 
letters were those of G., but that deft. was 
put upon inquiry by the invoices & letters, 
& had notice that G. was not selling as a 
principal but only as an agent for pltf., & he 
gave judgment for pitf. for the price of the 
timber :—Held : deft. had no more than 
constructive notice that pltf. was the principal 
of G., & in the circumstances constructive 
notice was not equivalent to actual notice ; 
deft. had made no contract with pltf., & was 








Sub-underwriting agreement.J— 
Pltf., at the suggestion of M., who was a 
director of E. co. in Nov. 1927, was minded 
to underwrite shares in deft. co. about to be 
offered for public subscription. It had not 
then been started, but its object was to acquire 
& carry on as going concerns eight greyhound 
racecourses. An underwriting agreement was 
entered into by trustees for deft. co. & B. co. 
& a draft prospectus was prepared therein 
referred to. On the following day M. & O. 
offered to sub-underwrite 12,000 shares, & 
sent a cheque for £600 to B. co., which was 
accepted by them on Dec. 8. On Dec. 12, 
the co. was incorporated, the underwriting 
agreement ratified, & a similar prospectus 
signed by the directors, which, on Dec. 19, 
was issued to the public. The response not 
being sufficient, the balance of shares was 
issued to the underwriters or sub-under- 
writers. One of such allotments was for 
8,160 to M. & O. as sub-underwriters. <A 
number of sub-underwriters had repudiated 
their agreements on Dec. 16, but this was not 
known to the directors when they went to 
allotment on Dec. 17. Subsequently these 
8,160 were renounced in favour of pltf. The 
consequence of the failure of some of the 
underwriting agreements was that two of 
the racecourses, representing about two- 
fifths of the estimated profits, could not be 
acquired. In these circumstances, this action 
was brought for rescission on the ground of 
material misrepresentations in the prospectus. 
Defts. denied these, & claimed for the balance 
due. They submitted that, the contract 
having been made with agents for an undis- 
closed principal, he could not recover :— 
Held: pltf. could not establish his case on the 
basis of principal & agent, as in such a case 
as this an undisclosed principal could not be 
substituted for the persons contracting ; all 
the rights of the agents under the contract 
with the co. did not pass to pitf. by virtue 
of the agents’ renunciation & nomination of 
pltf., & though there was a contract between 
pltf. & the co. it was not a contract based on 
the prospectus.—COLLINS wv. ASSOCIATED 
GREYHOUNDS RACECOURSES, Lrp.. [1930] 
1Ch.1; 991. J. Ch. 52; 141 L. T. 529; 46 


entitled to fudgment.—GREpR ». 


DOWwNs 


T. L. R. 519. 


Supe.y Co., [1927] 2 K. B. 28; 96 L. J. K. B. | 2139a. Agent acting in his own Interest.)—~Where 


534; 1387 L. T. 174, 0. A. 


contracts with pltf., called the ‘‘ vessels 


contracts ”’ providing for the payment 
for vessels, the nature of their con- 
struction & due delivery thereof. The 
: building contract ’’ & the ‘ vessel 
contract ’’ each exprossly stated that 
acopy of the other was attached to & 
made a part of it. By the ‘** buildin 

contract "’ deft. covenanted to bull 

the vessels according to the terma of 
the ‘* vessel contract,’”’ & this contract 
was expressed to be made with pltf. 
as well as with A., & deft. also con- 
firmed rovisions of the ‘* vessel 
contract ’’ dor payment of the instal- 
ments of tho purchase price to A. & 
appointed A. his agent to receive 
payments. Upon the signing of the 
contracts a first payment made by 
pitf. to A. was distributed by A. 
between the three “ builders,””’ who 
proceeded with the construction of the 
vessels. Upon pltf.’s failure to make 
the next deposit as provided for in the 
‘* vessel’ contract, deft. gave notice 
terminating the contract. Pltf., hav 
ing brought action for repayment by 
deft. of money paid on account of the 


vossels, less such expenses as deft. had 
incurred vy virtue of the contract :— 
Held: pltf. had no right of action.— 
VaN HEMELRYCK ve. NEW WEATMINSTER 
CONSTRUCTION & ENGINEERING CoO., 
VAN HEMELRYCK v. NORTHERN CON- 


STRUCTION Co., VAN HEMELRYCK v, 


PaciFic CONSTRUCTION Co. (1920), 29 
B. C. R. 39 bf 55 D. L. R. §89.—CAN. 


PART IX. SECT.-8, SUB-SECT. 1.—B. 


2184 i. General rule.}—BoLvus & Co., 
Lrp. v. INGLIS BROTHERS, LTD., [1924] 
N. Z. lu. R. 164.—N.Z. 

2134 ff, ~}~Principal is bound 
by the act of the agent within-the scope 
of his authority.—O.K. LaDIEs’ Gar- 
MENT Co. v. EDGECOMBE (1934), 9 
M. P. R, 27.—CAN. 

2135 ii. -}+~-Deft., owner of a 
theatre, entered into a contract with 

+ an advertising manager, under 
which W. was to conduct an advertising 
campaign relative to the theatre. The 
take the form of a 
rizes to be offered for 

of admission to the 
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selling ticke 


an agent, in contracting on behalf of his 





theatre. Pltf. was assignee for value 
of a prize-winner’s rights :—Held: the 
agent’s promises to the contestants 
were the promises of deft. as principal, 
& deft. was liable as principal.— Ross 
v. KOBOLD, [1924] 1 D. L. R. 7650; 
ne WwW, R. $28 > 834 Man. L. R. 111,— 


sb. Contract in agent’s name—Under 
seal. }—Defts. made an agreement with 
B. for conditional sale to of a large 
quantity of land, the int&ntion of the 
parties being for its subdivision & 
sale for fruit-farming purposes. All 
surveys & sales were to be approved 
by defts., a minimum price per acre 
in selling war stipulated, & the pro- 
ceeds of salea were to be paid into a 
bank to defts.’ credit, & title to be 
retaincd by defts. until the full pur- 
chase price of thesale to B. was ‘. 
On certain amounts of sales being 
met. aa ken oe i do orn 

earing, & réeeé-p anting 
B. act: as thelr agent in the super- 
vision thereof. B. was to receive 
commission on sales made, should he 


principal, has acted within the terms of a 
written authority given to him by the 
rincipal, but the existence of which was not 
own to the other party to the contract, the 
principal cannot, if the other party has acted 
bond fide, repudiate liability on the contract 
on the ground that the agent, in making it, 
acted in his own interests, & not in those of 
his principal. HAMBRO v. BuRNAND, [1904] 
2h. B. 10; 73h. J. K. B. 669; 90 L. T. 
803; 52 W. R. 583; 20 T. L. R. 398; 48 
Sol. Jo. 869; 9 Com. Cas. 251, O. A.; revay., 
[1903} 2 K. B. 399. 


Annotations :—Consd. Willis, Faber v. Joyce (1911), 104 
L. T..576; Underwood v. Bank of Liverpool & Martins, 
Underwood »v. Barclays Bank, [1924] 1 K. B. 775. 
Distd. Reckitt ». Barnett, Pembroke & Slater, [1929] A. C. 
176. Refd. British Marine Mutual Insce. Assocn. »v. 
Draffen, Read & Morgan (1903), 47 Sol. Jo. 672; Ruben 
v. Great Fingal! Consolidated, [1904] 2 K. B. 712: Mal- 
colm, Brunker v. Waterhouse (1908), 24 T. L. R. 854; 
Lloyd v. Grace, Smith, [1912] A. C. 716; Lloyds Bank 
A ey tie Bank of India, Australia & China, [1929] 1 


2139b. Account stated & signed by agent.|—In 
Mar. 1918, a tank steamer was damaged by 
fire & her repairs were entrusted to u firm of 
ship repairers at A. The steamer was 
insured. The :.wners sent out an agent 
from L. to expecite the repairs & authorised 
him to sign the repair account with the 
Lloyds’ surveyor as “ approved subject to 
adjustment & conditions of insurances.” 
In Jan. 1919, the repairers delivered to the 
owners an account of the repairs signed by 
the owners’ agent & by Lloyds’ surveyor in 
the above form after a detailed examination 
of the account. The owners paid part of 
the amount due on this account but declined 
to pay the balance on the ground vhat the 
charges were excessive. The repairers sid 
the owners for the balance of amount «due 
for work & labour done by pitts. & materials 


supplied at the request of defts., &, in the | 


alternative, claimed the balance as being 
the amount found due from defts. to pltfs. 
on accounts stated between them & con- 
tained in an account signed by defts. by their 
agent, less the sums since paid by defts. in 
respect thereof. Defts. denied that the 
agent was authorised to agree the amounts 
due from defts. to pltfs., or that he in fact 
purported to agree such amount, or that the 
account constituted an account stated :--- 
Held: the signature of defts.’ agent was an 
agreement by him, with their authority, that 
the amount charged for the repairs was cor- 
rect, &, there being no ground for re-opening 
the account, pltfs. were entitled to judgment. 
—CAMILLO TANK §.S. Co., Lrp. tv. ALEX- 


tee Sais eel Cae ere ees SH ba mr: Sebieeebes LG oh. | Sse 


not succeed in carrying out the agrce- 
ment. B. made an approved agtee- 
ment with pltf. for aale of a lot to be 
selected by pltf. who sought to recover 





q i. prees aroy 


made by him :—Held: the fact that 
pitf.’s agreement was with B., in B.’s 
own name & under seal, did not 


PART IX. SECT. 3, SUB-SECT. 2.-- 
F, (co). 


}--P., actin 
M.’s po 


purchased food for’ 


account upon which from time to time 
he made payments. Pitf. 
action against [. for the balance of the 


2182. Add. 


Vol. I.—Agency. Cases 2139a—2194. 


ANDRIA ENGINEERING WORKS 
T. L. R. 184, H. L. 


(1921), 38 


Annotations :—-Consd. Firm Bishun Chand v. Seth Girdhari 
rapt ik 50 'T. L. R. 465; Siqueira v. Norouha, [1934] 


2147a. 








J—A member of the Stock 
Exchange was indebted to defts. Le becaine 
a defaulter on the Stock Hxchange, & the 
liquidation of his affairs was undertaken 
by pltf. as official assignee. For the purposcs 
of the liquidation he was authorised by pltf. 
to sell, & accordingly sold, certain shares 
standing in his name to defts., who were not 
members of the Stock Exchange, but who 
knew his position & that of pltf. as official 
assignec. Pltf. having sued defts. for the 
price of the shares :—-Held: the action was 
maintainable, & defts. were not entitled to 
a sct-off in respect of their debt.—RicHARD- 
son v. Stormont, . Toop & Co., [1900] 1 
Q.B. 701; 69.7. Q. B. 369; $21. T. 316; 
48 W. R. 451; 16 T. L. BR. 2243 5 Com, Cas. 
184, C. A. 


Annotations :—Apld. Lomas v. Graves, [1904] 2 K. B. 457. 
Refd. 2te (lalstead, Wr p. Richardson, [1917] 1 EK. B. 695. 


2168. Add. Annolation :—Refd. Bradford v. Price 


(1923), 92 L. J. K. B. 871, 


2172. Add. Annotations :---Refd. Norbury Natzio 


v. Griffiths, [1918] 2 K. B. 869; Rodriguez 
v. Speyer, (1910) A. C. 59; Bennett v. White- 
head, [1926] 2 K. H. 380; Pirie v. Richard- 
gon (1926), 70 Sol. Jo. 1023; TR. M. KK. R. M. 
(Firm of) v. M. R. M. V. LL. (firm of), [1926] 
A.C. 761. 


2177. Add. Annotation :—Refd. Kk. M. K. It. M. 


(Firm of) v. M. R. M. V. LL. (¥irm of), 
R. M. K. R. M. Somasundaram Chetty v. 
M. R. M. V. L. Suprameanian Chetty (1926), 
95 L. J. P. C. 197. 

Annotation :—Consd. Froshwater  v. 
Bulmer Rayon Co., [1943] Ch. 162. 


21838. Add. Annotations :—Refd. Bennett v. White- 


head, [1926] 2 K. B. S80; RR. M. K. RR. M. 
(Firm of) v. M. RK. M. V. LL. (Firm of), [1926] 
A. ©. 761, 


2184. Add. Annotation :—Refd. hk. M.. K. R. M. 


(Firm of) ve. M. RR. M. V. 1. (firm of). R. M. 
kK. ht. M. Somasundaram Chetty v. M. RM. 
V. L. Supramanian Chetty (1926), 05 LL. J. 
P. C, 197. 


2188. Add. Annotation :—-As to (3) Refd. Bennett 


v. Whitchead, [1926] 2 K. B. 380. 


21938. Add. Annotation :--—-Consd. Bennett v. White- 


head, [1926] 2 K. B. 380. 


2194. Add. Annotation :—Refd. R. M. K,. WR. M. 


(Firm of) v. M. R. M. V. L. (Firm of), [1926] 
A.C. 761. 


the purchase price. At the trial that 
fact became known to A., but he 
nevertheless procecded with the case 
k& recovered Judgment against M. :—- 
Meld: A., having elected to proceed 
to judgmnent against M., could not 
afterwards sue the Crown.—Dka- 
ROWERS vw. Tt. (1019), 18 Exch. C. Kh. 


as agent, 
try farm 


brought 


prevent recovery from defta. as for 
money had & received.—HITCHCOCK 
vw. COLUMBIA VALLEY LAND Co., LTTY., 
{1919} 2 W. W. R. 969; 48 D.L. Rk. 
737.—CAN, 


PART IX. SECT. 8, BUB-SECT. 2.— 
F. (a). 


No. 2510 xiv., post.—-CAN. 


from defts. the amount of payments | from pltf. with whom ho had a running 
1 


account, but before entering judgment 
obtained an order adding M. as a 
party deft. :—Held; the agent not 
waving been sued on to judgment, pitf. 
may pursue the principal._—-VAn- 
COUVER MILLING & GRAIN Co. Uv. 
PERKINS & MoLEop (1930), 42 B.C. R. 
557.—CAN. 

2194 Vv. seo, J—-M.. without din- 
closing the fact that he was acting as 
agent for the Crown, purchased hav 
from A., & was sued for a balance of 
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461.—UCAN. 


2194 vi. .}—Engincers brought 
an action against shipowners for 
payment of the balance of the contract 
price of two boilers for a steamship. 
The shipowners denied Mability, & 
also. brought a counter-action for 
damages in respect of breach of con- 
tract, The actions were conjoined & 
a proof was I¢d, In the course of which 
{¢ transpired that the shipowners were 
not the registered owners of the stean - 





Cases 2195--2246. 


2195. Add. Annotations :—Apld. Parr v. Snell, 
[1923] 1 K. B.1; R. M. K. R.M. (Firm of) 
v. M. R. M. V. L. (Firm of), [1926] A. C. 761. 
Refd. Goldrei, Foucard v. Sinclair & Russian 
Chamber of Commerce in London, [1918] 1 
K. B. 180; Moore v. Flanagan, [1920] 1 
K. B. 919; Clarkson v. Davies, [1923] A. C. 
100: Dutiner v. Bowyer (1924), 40 T. L. R. 
700; The Koursk, [1924] P 140; Pirie v. 
Richardson (1926), 70 Sol. Jo. 1023; Fresh- 
water v. Bulmer Rayon Co., [1933] Ch. 162. 


2197. Add. Annotations :—Folld. Moore v. Flana- 
gan & Wife, [1920] | KX. B. 919. Apld. 
London General Omnibus Co. v. Pope (1922), 
38 T.. L. R. 270. Refd. Duffner v. Bowyer 
(1924), 40 T. L. R. 7003; Debenham v. 
Perkins (1925), 183 L. T. 252; Bennett v. 
Whitehead, [1926]2 K.B.380; R.M. K.R.M. 
(Firm of) v. M. KR. M. V. L. (Firm of), 
R. M. K. 1. M. Somasundaram Chetty v. 
M. lt. M. V. L. Supramanian Chetty (1926), 
95 I. J. P. CO. 197; Christopher (Ilove), 
TAd. »o. Williams, [1936] 3 All KB. R. 68. 


2198. Add. Annotation :—As to (1) Distd. Deben- 
ham wv. Perkins (1925), 183 L. T. 252. 


2199. Add. Annotations :-~As to (1) Refd. Moore 
vy. Flanagan & Wife, [1920] 1 K. B. 919; 
Parr v. Snell, (1923] | K. B. 13; Pirie v. 
Richardson, [1927] 1 K. B. 448. 


2201. After this case insert ‘‘ Res judicata 
generally, sce Ksrorret, Vol. XXI., pp. 159 
et seq., 198 et 8eq.”’ 


2205a. —-—- Acceptance of payment from principal 
~—After receiving order against agent.|—Kesp. 
was employed by the debtor, who was acting 
for a co., but who was himself personally 
Hable on the contract. While the contract 
was running, a receiving order was made 
against the debtor, but he was not adjudi- 
cated bkpt., the receiving order being dis- 
charged & an order being made approving a 


ore emrenrinetet an nt nee reer eee AN CE RES REPRO esti SANTEE et eT ta ASN renee ett NW TA A 


ship, as had up to that time been ; to proven the land for $9 per acre. 
- proceeded with the work & 

received money from M. on account of 
partios thereupon amended their | the ploughing, although he knew 
Rr. having an option to 

purchase. While the work was_ in 
progress M. threw up the option. Pltf. 
continued his work to completion. 
Pitf. recovered judgment against the | D. indorsed both drafts & deposited 
co. & H. for the balance due :—-Held: | them to his own crodit, & they 
the judgment against H. should stand, 


assuined, but morely acted a8 manarers Pit 
for a co. which owned her. Both 
records; the shipowners averring in | nothing as to 
both actions that they had contracted, 
& were litigating, as agents for the 
limited co.; & the enugincers, as 
defenders in the counter-action, plead- 
ing ‘“‘no title to sue’ :—Held: by 
prosecuting their own action to 


2246. Add. 
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composition of 20s. in the pound. After the 
breach of contract by the debtor resp. took 
the salary offered to him by the co., & a 

roof put in by resp. for damages for the 
back was rejected by the trustee of the 
composition on the ground that resp. had 
elected to look to the co. for the fulfilment of 
the contract :—Held: resp. had not, by his 
conduct, finally elected in law to look to the 
co. for the fulfilment of the contract, & the 
proof ought to be allowed.—Ez p. Pitt (1923), 
40 T. L. BR. 5, O. A. 


2233. Add. Annotation :—Refd. Allen v. Royal 


Bank of Canada (1925), 41 T. L. R. 625. 


2245. Add. Annolations :—As to (1) Refd. Jewson 


& Sons, Ltd. v. Arcos, Ltd. (1933), 39 Com. 
Cas. 59. As to (2) Apld. Kleinwort, Sons & 
Co. v. Associated Automatic Machine Corpn., 
Ltd. (1982), 77 Sol. Jo. 12. Consd. Anglo- 
Scottish Beet Sugar Corpn., Ltd. v. Spalding 
Urban District Council, [1937] 3 All KE. Rh. 
335. Refd. Janvier v. Sweeney, [1919] 2 
K. B. 316; Pratt v. British Medical Assocn., 
[1919] 1K. B. 244; Sun Life Assurance Co. of 
Canada v. Smith (W. H.) & Son, Ltd. (1934), 
150 L. I’. 211. Generally, Refd. Kreditbank 
Cassel G.M.B.H. v. Schenkers, [1927] 1 K. B. 
826; Reckitt v. Barnett, Pembroke & Salter, 
[1928]2 K. B. 244; Aitchison v. Page Motors, 
Ltd. (1935), 154 L. T. 128; London County 
Freehold & Leasehold Properties, Ltd. v. 
Berkeley Property & Investment Co., [1936] 
2 All B. R. 1039. 

Annotations ;——-Consd. Janvier v. 
Sweeney (1919), 35 T. I. R. 226; Rand v. 
Ywaig, [1919] 1 Ch. 1; Mintz »v. Silverton 
(1920), 36 T. L. Rh. 399; Kreditbank Cassel 
G.M.B.H. v. Schenkers, [1927] 1 K. B. 826; 
Slingsby v. District Bank, Ltd. (1931), 48 
T. L. RK. 114. Apld. Kleinwort, Sons & Co. 
v. Associated Automatic Machine Corpn., 
Ltd. (1932), 77 Sol. Jo. 12. Refd. Pratt v. 


Ret re 


larger one of the drafts on the repre- 
sentation that it was the cheque of the 
F. Co., which he would use to reim- 
burse himself for his personal cheque, 
& also secured resp.’s signature on the 
other draft on the representution that 
it was a receipt, the execution of which 
was a formality required by the F. Co. 


were later paid & charged to applt. 


decree, the engineers had elected to 
treat defts. as thelr debtors in the 
contract.—Craiu & Co. v. BLACKATER, 
{1923) 8. C. 472.—SCOT. 

sg. ction for wages against husband 
& wife—Consent judgment against hus- 
band—Subsequent action for later wages 
against wife.)—Helad: election was 
conclusive & the remedy against the 
wife not available.—-GARDINER Uv. 
Cane (1932) 4 D. L. RR. 804.— 


PART IX. cau rf aac tiacareda 2.— 


2206 i. Election to sue one discharges 
other.J—-MURRAY vt. DELTA COPPER 
ex Tp., [1925] 4 D. L. R. 1061.— 


2206 il. 
certain landa, 
chase to one 





-}—Deft. o0., owner of 
ve ah option to pur- 
+ One of the terms 

of the sale being that he should 

immediately have the lands ploughed. 

Deft. H., who waa president of deft. 

co., got in touch with pltf. with reference 

to e ploughing, & after ey had 
en a view of the land with M. itt. 

entered into an agreement with H. 


but it should be dismissed as against the 
CO.— DENNIS v. INDEPENDENT LANDS, 
Lrp. (1930), 43 B. C. R. 65.—CAN. 


PART IX. SECT. 3, SUB-SECT. 4.—A. 


2245 v. .—Resp. had = taken 
fire insurance policies in several cos., 
amongst which were applt.co. & the 
¥, Co., both represented by D. as their 
agent. The property insured siete 
been destroyed by fire, resp. receive 
from the adjuster a memorandum 
showing him entitled to $2,864.45 
as against the F. Co., & to $1,841.45 
& $2,861.60, as against applt. co., 
under two policies. Later on, the 
F. Co., sent to D. their cheque payable 
to resp., & D. BpEropnaie’ ta pro- 
coeds by forging the signature of resp. 
The latter, pressing D. for a settle- 
ment, accepted as an accommodation 
1.’a personal cheque for the amount of 
his claim ia fneapy the F. Co. On the 
afternoon of the same day, D. informed 
resp. that the cheque of the F. Co. had 
arrived. At that time, D. had also 
received frcem applt. co. two drafts, 
payable to the order of resp. D. 
ob ed resp.’s indorsement on the 
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vo.’s account by the bank. Resp. 
having sued applt. co. :—/lHleld : 

the fraud practised upon resp., 

was acting within the scope of his 
agency so as to make his fraud that 
of his principals, applt. co.; & the 
indorsements on the drafts of applt. 
co. were not binding on resp. in 
the circumstances in which they 
were given.—NATIONAL UNION FIRE. 
INSURANCE Co. oF ‘ A 
MARTIN, [1924] 3 D. L. R. 1012; 
S.C. R. 348; affg., (1923) 4 D. L. R. 
574; 3 W. W. R. 897; 19 Alta. L. R. 
oan affg., (1923) 3 D.L. R. 220.— 


2245 vi. ———.]}-—PoOPE v. Picrou 
STEAMBOAT Oo. (1865), 6 N. S. R. (2 
Old.) 18.—CAN. 


2245 vii. —-——.]}—PARTAB NARAIN tv. 
JUTE Mitta (1927), I. L. R. 50 AL. 
29.—~ IND. 

2246 ii. ——. + -Pltf., believing 
Z. to be agent of defts., arranged with 
him for tho shipment of two carloads 
of grain to defts., & signed the bills of 
lading, on which his name appeared 
as shipper & defts.” name as con- 
signees. The documents were signed 





British Medical Assocn., (1919] 1 K. B. 244; 
Percy v. Glasgow Corpn., [1922] 2 A. C. 
299; Underwood v. Bank of Liverpool. 
Same v. Barclays Bank, [1924] 1 K. B. 775; 
Sun Life Assurance Co. of Canada v. Smith 
(W. H.) & Son, Ltd. (1934) 150 L. pT. 211; 
Aitchison v. Page Motors, Ltd. (1935), 154 
L. T. 128. 

2248. Add. Annotation :—Refd. Aitchison v. Page 
Motors, Ltd. (1935), 154 L. T. 128. 


2258. Add. Annotations :-—Refd. Collins ». Hopkins, 
[1923] 2 K. B. 617; Anglo-Scottish Beet 
Sugar Corpn., Ltd. v. Spalding Urban Dis- 
trict Council, [1937] 3 All EE. R. 835. 

2254. Add. Annotation :—Refd. London County 
Freehold & Leasehold Properties, Ltd. v. 
Berkeley Property & Investment Co., [1936] 
2 All E.R. 1039. 

2255. Add. Annotations :—Refd. London County 
Freehold & Leasehold Properties, Ltd. v. 
Berkeley Property & Investment Co., [1936] 
2 All KE. R. 1039; Anglo-Scottish Beet Sugar 
Corpn., Ltd. v. Spalding Urban District 
Council, [1937] 3 All FE. R. 335. 

2258a. -J—Upon a draft agreement for the 
sale of certain blocks of flats the intending 
purchasers asked: ‘‘ Are all the tenants’ 
rents paid punctually & without dispute ? ”’ 
Reply was made upon the draft under the 
signature of one D., the managing director & 
solr. to the vendor co.: ‘‘ There are no dis- 
putes & rents are paid promptly with very 
few immaterial exceptions.” The reply had 
in fact been made by R., managing con- 
veyancing clerk to D. in his professional 
capacity, on information obtained from A., 
property manager to the verdurs. The 
representation as to the punctuality of rents 
was not incorporated in the agreement wich 
was duly completed. In eleven cases the 
rents were not paid promptly. In an action 
by the purchasers for damages for fraudulent 
misrepresentation or alternatively for breach 
of warranty the learned judge found that 
there was no fraud, but he found that there 
had been a breach of warranty. On appeal: 
—Held: (1) in the absence of evidence that 
the parties entered into, or intended to 
enter into a collateral contract, there was no 





Poe oe blank, certain particulars 
reing left to be filled in by Z. used 


** Not 
the documents for his own “purposes, 


contract form contained the words 
binding until 
management,” & the space for the 
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warranty of which there could be a breach ; 
(2) the statement to R. by A. of that which 
was untrue to his knowledge, & the innocent 
use by R. of such untrue information to 
induce the purchasers to act to their detri- 
ment, amounted to fraudulent misrepresenta- 
tion on the part of the vendor co.—LONDON 
CouNTY FREEHOLD & LEASEHOLD PRO- 
PERTIES, LTD. v. BERKELEY PROPERTY & 
INVESTMENT Co., Lrp., [1986] 2 All E. R. 
1039; 155 L. T. 190; 80 Sol. Jo. 652, C. A. 
Annotation :—As to (2) Consd. Anglo-Scottish Beot Sugar 
ree ts arr v. Spalding Urban District Council, [1937] 3 
35. 
2267, at Annotation :—-Retd. Re Jubilee Cotton 
Mills, [1928] 1 Ch. 1. 


2268. Add. Annotations :-—Consd. Rand w. Craig, 
[1919] 1 Ch. 1; Kreditbank Cassel G.mM.B.H. 
v. Schenkers71{1927] 1 K. B. 826. 


2272. Add. Annotation :—Refd. Aitchison v. Page 
Motors, Ltd. (1935), 154 L. T. 128. 


2278a. Liability for fraudulent preference by 
agent.|—If a principal leaves the control of 
his business in the hands of an agent so that 
the agent is employed to determine which of 
the creditors of the principal shall be paid, 
when they shall be paid, & why they shall be 
paid, a payment made by such an agent 
with an intention to prefer a creditor of his 
principal is, in the event of the bkpcy. of the 
principal, a fraudulent preference by the 
principal within 1914 Act, s. 44. It makes 
no difference that the agent had not authority 
to sign the cheques be drew & presented to 
his principal, nor that the principal when 
signing them had no intention to prefer any 
creditor, but honestly believed the payments 
so made to be proper & in the ordinary course 
of business. 

A firm of builders, having contracted to 
erect houses at S., employed T. as their 
salaried agent to control | & manage the 
purchase of & a cea for building materials, 
& generally to supervise & advise the firm 
on financial matters in relation to the con- 
tract. The partners had no knowledge as 
to the terms upon which the materials sup- 
plied had in fact been purchased, nor were 
they aware of any of the circumstances 


$1,500 as the cash payment. L. 
brought in to pltfs.’ agents an pyre: 
nent for sale of the Jots to a fictitious 


accepted by 


borrowed money upon them from the 
bank, signed his own name to them, 
crossed out defts.’ name as con- 
signees & substituted that of the bank. 
Defts., being notified of shipment, 
pee the bank, procured the bille of 
ding, dis osed of the grain & dee Fe 
with Z. for the proceeds :—Held 
defts. were liable to pltf. for conversion 
for the value of the grain.—LENO ». 
SIMPSON-HEPWORTH Co., LTD., up) 
Be W. R. 721; 45 D. L. R. 285.— 


2246 ill. .]}—A principal is 
liable for the fraud of his agent acting 
within the scope of his authority, 
whether the fraud is committed for the 
benefit of the principal or for the 
benefit of the agent.—DINABANDHU 
Sana v. ABDUL LATIF MOLLA (1912), 
I. L. R. 50 Calc. 258.—IND. 

2246 iv. .}—Pitf., after ne- 
gotiations with a sales agent of deft. 
co., 
form 














& paid to the agent the pure urchase price 
erefore, ex- 


in full. The receipt 
pressed be for ‘ held cash,” was 
cigtied by the agent personally. The 


J.8. 


signed at the co.’s office a contract | 
or the purchase of a motor-ear | 


inanager’s signature was not filled in. 
Pitf. did not want immediate delivery 
of the car, & the agent wrote on the 
form, ‘‘ The agreement to be held until 
car wanted.”? In purported com- 
pliance with said offer to purchase, the 
agent delivered to pltf. a car belonging 
to the agent subject to a Jien under 
which it was afterwards seized & sold. 
The agent had meanwhile disappeared 
with pltf.’8 money, & the co. refused 
pitf.’s demand for a car, the manager 
saying that he kifew nothing of the 
transaction. Pitf. then sued the co. 
to recover the money paid to the 
agent :—Held: pltf. was entitled to 
udgment. —OLaHANsRY v. DOMINION 

oToR Co., [1929] 1 D. L. R. 854; 1 
W.W.R, 404; 38 Man. L. R. 56.—CAN. 


2253 iv. }—Pltfs., who 
resided in England, were the owners of 
8 sub-division in Calgary & were re 
acoted there by agents. L. obta ned 
trom the agents a Jisting of parcels of 
lots & authority to obtain purchasers. 
L. induced deft. to purchase lots for 
$3,400 under an agreement made by 
a fictitious person as vendor, which L. 
delivered to deft. & reccived from him 
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person for $3,000 of which $1,000 was 
pa “ares in cash, which sum "only be 
pald in. He also Bubsequently col- 
lected from deft., but never paid in, 
the deferred Aa ‘ments under deft.’s 

eement. Pit had no knowledge 
of L.’s fraud until alter all the money 
had been paid to him :—Held: pltfs. 
were Hable for the additional #500 
of cash payment fraudulently con- 
tracted for & received by L.— DENTON 
v. GOODMAN, [1922] 1 W. W. R. 117; 
62 D. L. R. 559.—-CAN. 


22538 v. Agent added co- 
defendant.}-—-The agent of pith. the 
vendor, made false representations 
without the knowledge of his principal 
in order to induce deft. to purchase 
ay erty belonging to pltf. Deft., 

iscovering that the representationé 
wore false, refused to complete the 
transaction &, on being sued by pitf. 
for such non-perforinance, brought a 
counterclaim for rescission & damage, 
& joined the agent as co-defendant :-— 
Held: the agent was rightly made co- 
defendant.— ROTHWELL v. ATTWOOD, 
[1923] 4 D. L. R. 7345 reved.. [1924] 
1 D. e R. 43.—CAN. 

4 





Cases 2278a—2292. 


relating to any payments they in fact made. 
They signed cheques drawn by the agent as 
& when he prepared & presented them, but 
the agent had no right to make any payment 
except by cheques signed by his principals. 
The partners having become bkpts., it ap- 
peared in the bkpcy. proceedings that less 
than three months before the date of the 
receiving order, T., intending to prefer 8S. & 
Co., creditors of his principals & then well 
aware of his principals’ insolvency, pre- 
sented to F., the managing partner, two 
cheques which T. had drawn & which F. 
signed without inquiry in the honest belief 
that T. intended thereby to make proper 
payments but which were in fact intended & 
devoted by T., one to the extent of £100 in 
payment of a debt due by his principals 
under a contract other than the S. contract, 
& the other to the extent of £647 in payment 
of goods delivered by S. & Co. on credit 
terms not then expired :—Held: the partners 
as principals were bound by the acts of their 
agent T. when he, acting within the scope of 
his employment & as their agent, made the 


payments in question, & the act of the agent in |- 
making the payments with knowledge of the |: 


_ principals’ insolvency & with a view of giving 


2280. 


2282. 


2284. 


a preference must be treated as the act of the 
principals.—Re DRABBLE Bros., [1930] 2 
Ch. 211; 99 L. J. Ch. 345; 143 L. T. 337; 
74 Sol. Jo. 464; [1931] B. & OC. R. 200, C. A. 


Add. Annotations :—Disti. Dyster v. Ran- 
dall, (1926] Ch. 932. Refd. Said v. Butt, 
[1920] 3 K. B. 497. 

Add. Annotations :—Apld. Kleinwort, Sons & 
Co. v. Associated Automatic Machine Corpn., 
Ltd. (1932), 77 Sol. Jo. 12. Refd. Janvier v. 
Sweeney, [1919] 2 K. B. 316; Pratt v. 
British Medical Assocn., [1919] 1 K. B. 244; 
Kreditbank Oassel G.M.B.H. v. Schenkers, 
[1927] 1 K. B. 826; Sun Life Assurance Co. 
of Canada v. Smith (W. H.) & Son, Ltd. 
(1934), 150 L. T. 211; Aitchison v. Page 
Motors, Ltd. (1935), 154 L. T. 128; London 
County Freehold & Leasehold Properties, Ltd. 
». Berkeley Property & Investment Co., [1936] 
2 All KE. R. 1039. 

Add. Annotations :—Consd. Janvier v. 
Sweeney (1919), 85 T. L. R. 226; Rand Uv. 
Oraig, [1919] 1 Ch. 1; Mintz v. Silverton 
(1920), 36 T. L. R. 399; Kreditbank Cassel 
G.m.B.H. v. Schenkers, [1927] 1 K. B. 826; 
Britt v. Galmoye & Nevill (1928), 44 T. L. R. 
294; Reckitt v. Barnett, Pembroke & Slater. 
[1928] 2 K. B. 244. Distd. a a v. Dis- 
trict Bank, Ltd. (1931), 47 T. L. R. 587; 
Consd. Slingsby v. District Bank, Ltd. (1931), 
48 T. L. R. 114. Apld. Kleinwort, Sons & 
Co. v. Associated Automatic Machine Corpn.. 
Ltd. (1932), 77 Sol. Jo. 12. Consd. Algemeene 
Bankvereeniging v. Langton (1935), 40 Com. 
Cas. 247. Refd. Pratt v. British Medical 


Assocn., [1919] 1 K. B. 244; Percy v. 


Glasgow Corpn., [1922] 2 A. C. 209; Under- 


Sn ae 


PART 


2283 vil. ——- ——— Negligence of 
agent’s employee.}—An a 
persone responaible for 


one 


employed by him in the service of his 
SHAG! rat Duk the principal or those 
actually employed only are liable.— 


wood v. Bank of Liverpool, Same v. Barclays 


1X. SECT. 4, SUB-SECT. 1.—A. D. L. R. 658. 


2282 viii. 





nt is not 
damage 
noe of those 


by the neg tract caused dam 


& obtained 


2287a. 


WINTERMUTE v0. MOULTON (1922), 65 
~—CAN 


.}—Dett. agreed 
to provide teams & men to cart goods 
for pltf., & in performing Frbw con: 





took proceedings, 
) ju ent against tf. 
for reoovery of the expenses inourred 
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Bank, [1924] 1 K. B. 775; Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
(1929] 1 K. B. 40; Sun Life Assurance Co. 
of Canada v. Smith (W. H.) & Son, Ltd. 
(1934), 150 L. T. 211; Aitchison v. Page 
Motors, Ltd. (1935), 154 L. T. 128. 


2286. Add. Annotations :—Consd. Rand v. Craig, 


[1919] 1 Ch. 1; Performing Right Soe. v. 
Mitchell & Booker, [1924] 1 K. B. 762. 
Refd. Janvier v. Sweeney (1919), 35 T. L. R. 
226; Soanes v. L. & S. W. Ry. (1919), 88 
L. J. K. B. 524; Sun Life Assurance Co. of 
Canada v. Smith (W. H.) & Son, Ltd. (19384), 
150 L. T. 211. 


2287. Add. Annotation :—Refd. The Sylvan Arrow, 


[1923] P. 220. 

Forgery.]—-Pltfs., exors. of a will, 
kept an exors.’ account with defts., & 
retained a firm of solrs., Messrs. C. & P., who 
used to assist them in matters connected 
with their testator’s estate. The acting 
member of the firm was one J. C. Pltfs. 
in conference with J. ©. decided to invest 
through Messrs. J. P. & Co., stockbrokers, 
a sum of £5,000, part of the estate lodged on 
deposit with defts. J.C. accordingly drew 
out a form of cheque for signature by pltfs. 
It was in the form ‘ Pay J. P. & Co. 

or order” & was drawn on pitfs.’ deposit 
account with defts. The cheque was signed 
by oe & left with J. C. to be posted to 
J. P. & Co. with instructions to invest the 
money. J. C., instead of posting the cheque 
to J. P. & Co., fraudulently inserted the 
words ‘“‘ per C. & P.”’ in the blank space 
between the payees’ name & the words ‘ or 
order’’; he then indorsed the document with 
the names O. & P. & paid it so altered & 
indorsed into the W. Bank to the credit 
of a co. in which he was interested & which 
had an account at that bank. The docu- 
ment was accepted without question by 
the W. Bank & passed through the clearing 
house, & the account of pltfs. with defts. 
was debited, & that of the co. with the W. 
Bank was credited, with the amount on the 
face of the document. In an action by pltfs. 
against defts. for conversion, negligence & 
breach of duty :—Held: pltfs. had not held 
out J. C. as having authority to draw cheques 
on their behalf so as to estop them from 
asserting the fact that a document drawn 
by him & purporting to be a cheque signed by 
them had been materially altered by him 
after signature without their authority & 
was a forgery.—SLINGSBY v. DISTRICT BANK, 
Lrp., [19382] 1 K. B. 544; 101 L. J. K. B. 
281; 146 L. T. 377; 48 T. L. R. 114; 37 
Com. Cas. 39, C. A. 





tnnotation :—Refd. Mercantile Bank of India, Ltd. v. 
Central Bank of India, Ltd., [1938] A. C. 287. 


2292. Add. Annotations :—Consd. 


Janvier v. 
Sweeney (1919), 35 T. L. R. 226; Rand v. 
Craig, [1919] 1 Ch. 1; KreditBank Cassel 
G.M.B.H. v. Schenkers, [1927] 1 K. B. 826, 


Slingsby v. District Bank, Ltd. (1931), 40 


a me ee ete tt es 





by the council] by reason of the 
damage caused by the extraordinary 
traffic carried on by deft. On a claim 
by plitf. to be indemnified by deft. for 
phe emount of the aoa ars —Held : 

eft. was 8 agen o the carting, 
in roads. bility to pay for the damage 
rested on fob Domed ®. HAGAN, [1921] 
N. Z. L. R. 2230.—N.Z. 


T. L. R. 114. Apld. Kleinwort, Sons & Co. 
v. Associated Automatic Machine Corpn., 
Ltd. (1932), 77 Sol. Jo. 12. 
British Medical Assocn., [1919] 1 K. B. 244; 
Mintz v. Silverton (1920), 26 T. L. R. 399; 
Percy v. Glasgow Corpn., [1922] 2 A. C. 299; 
Underwood v. Bank of Liverpool, Same v. 
Barclays Bank, [1924]1 K.B. 775; Aitchison 
v. Page Motors, Ltd. (1935), 154 L. T. 128. 
2294. Add. Annotation :—Refd. Bonham v. May- 


cock (1928), 138 L. T. 736. 


2295. Add. Annotation :—Refd. Admiralty Comrs. 

& Union Bank of 
England (1922), 127 L. T. 452. 

2309. Add. Annotation :—As to (1) Refd. London 
Joint Stock Bank v. Macmillan & Arthur, 


v. National Provincial 


[1918] A. O. 777. 


(2317. Add. Annotations :—Apld. Pratt v. Patrick, 
Consd. Parker v. Miller 


[1924] 1K. B. 488. 


PART IX. SECT. 4, SUB-SECT. 1.—B. 


22091. Funds receired for invest- 
meni—By local manager of bank— 
Improvident investment.}—Two  per- 
sons who formed the local advisory 
board of deft. co. purchased on defts.’ 
behalf for $7,000 the balance unpaid 
under an agreement for sale of sub- 
divided property, which amounted to 
about $7,500 taking the assignment in 
their own name “ ae trustees.’’ One 
of these persons, the local manager of 
deft. co.. had an individual private 
client, p)tt., for whom he had invested 
money. Having $5,000 of pute 
money on hand he invested it by 
buying a part interest in tho axssign- 
ment of agreement for sale, & a 
declaration of trust was made by the 
trustees in plitf.’s favour to the extent 
of $5,000 & interest. The investment 
turned out badly & pltf. sued deft. co, 
for recovery of his money :—Held: 
pitf. was entitled to recover.—Mc- 
CRINDLE v. LONDON SCOTTISH CANA- 
DIAN INVESTMENT SYNDICATE, [1922] 
aan W. R. 977; 70 D. L. R. 612.— 


PART IX. SECT. 4, SUB-SECT. 1.—O. 


2317 fia. -——.J— A motor 
bicycle, the property of deft., which 
was ridden by R., deft.’s brother 
injured piltfs. Deft.’s brother had 
penere) permission to ride the motor 

icycle for himself or for deft., but he 
was never in deft.’s employment. 
The jury found that the rider was 
acting as the agent or servant of deft. 
in the management of the motor bicycle 
at the time of the accident :—Held: 
the jury’s findings & 
stand.—-THOMPSON v. REYNOLDS, GIB- 
8ON v. REYNOLDS, [1926] N. 131.—IR. 


2317 lib. ———- ——.}—DRISCOLL v. 
COLLETTI, (1926) 2 D. L. R. 428; 58 
O. L. R. 444.—CAN. 

2317 ii o. ——- ——_.}—-A man was 
knocked down & killed by a motor car 
owned by deft. whilst it was bei 
driven by his son. The car was kep 
in a on deft.’s property which 
adjoined the son’s home. Deft. was 
not licensed to drive & had never been 
seen driving the car, which on many 
occasions was driven by the son, who 
worked with his father. The accident 
took place whilst the car was proceed- 

in the direction of the homes of 
a & his son :—Held: the evidence 
was not sufficient to establish as 
between deft. & his son the relationship 





of principal & agent.—GoLDMAN v. 
BARNFIELD (1927), 27 S. R. N. 8. W. 
405; 44 N. 8. e WwW. N. 147.—AUS. 


2817 ti d. ——— --—..]} Pit. collided 
with deft.’s motor car, which waa driven 
by J., a son of deft., & sustained serious 

uries. In ahswers to interrogatories 
deft. admitted she was the 


verdict must 


Vol. I.—Agency. 


(1926), 42 T. L. R. 408; Brooke v. Bool, [1928] 
2K. B. 578. 

2318. Add. Annotations :—As to (1) Refd. Pratt v. 
Patrick, [1924] 1 K. B.488. Aa to (2) Consd. 
Brooke v. Bool, [1928] 2 K. B. 578. 


Refd. Pratt v. 


2318a. 








with him, 
friends, E.& P. HE. drove the car, & owing 
to his negligence it collided with another 
vehicle, & P. sustained injuries from which 


Cases 2292—2318a. | 


-}—Deft. was in his motor car, 
on his invitation, being two 


he died. FP.’s widow sued deft. under Fatal 


Accidents Act, 1846 (c. 93), for damages :— 
Held: as deft. was in the car, & there was 
no evidence that he had abandoned his right 
of control, he was liable notwithstandin 

that by a casual delegation he had entnisted 


its actual physical management & mechanical 





a pear se: 


registored owner of the motor car; 
that her son C. & her daughter H. were 
licensed drivers; that she had pur- 
chased the car for pleasure ; that she 
pald for all the petrol & oil; that her 
son J. resided with her; that she paid 
the rent for a lock-up garage, the key 
of which was kept by her son C. A 
witness stated that he saw J. driving 
his mother’s car more than once prior 
to the day of the accident. Deft. 
denied that she knew that J. had a 
key of the garage in his possession on 
the day of the accident, or that she 
knew he had access to the key, & stated 
that she never at any time gave J. 
permission to drive her car, & that he 
never drove it to -her knowledge :— 
Held: if the answer of the jury that 
J. at the time of the accident was 
driving the car with the implied 
aulhoiiuz of deft., amounted to a 
finding of agency, it must be set aside, 
on the grovnd that there was no 
evidence to snpport it.—GIBAON »v, 
O’KEENEY, (1928) ™. I. 66.—IR. 


2317 ii e. —~—- -~--.}—A motor car 
owned by deft. was, at the time of an 
accident, being driven eng & person to 
whom it had been lent by him:— 
Held : the mere proof of deft.’s owner- 
ship of the car was not of itself sufficient 
to establish a prima fucie case of 
Hability on his Pr gral cher at v. 
WAGNER (1926), 27 3. R. N.S. W. 9; 
44 N. 8. W. W.N., 22.—-AUS. 


2317 ii f. ——- —-—.]}—EVANOFF v. 
WINKLER & KELLY, [1931] 2 W. W. Qh. 
576; 2D. L. R. 932; affd., [1931] 3 
W.W.1. 177; 4D. UL. R. 919; 26 
Alta. J. i, 40.--CAN, 

2317 ii g. Allowing third 
party to drive contrary to instructions— 
Principal not lUable.}—WaAINIO  v, 
BEAUDREAULT (Ont.), (1927) 4 D. L. R. 
1131.—CAN. 

2317 iih. —— —-— Liability of person 
in control of driver.}—If there is some 
one in a motor car who, although not 
driving it, has the right to contro! the 
driver he is under a duty to exercise 
that right & his failure to do so inay 
render him equally Hable with the 
driver for damages caused by the 
latter’s negligence, even though said 

erson is not the owner of the car.— 
{ADER ©. MCLELLAN (Alta.), [1929] 
1D. L. R. 577; 1 W. W. R. 64.—CAN. 

2317 ii j. ——-—— 4s of owner. }- 
SHORTT v. WONG Gas -)» (1929) 4 
D. L. R. 677; 3 W. W. HR. 72.—CAN. 

2317 ii k. ——-—-—-.}—_When a merc 
licence is given to another to drive 
one's car, that other in driving it 
injures some person, the owner, apart 
from legislation, is not responsible for 
damages.— HOWARD 
(1929), 41 B. C. R. 441.—CAN. 

2317 til. —— -J—In an action 
resulting from a motecr-car accident 
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v. ENDERSON . 


control to H.—-PRatTr v. Patrick, [1924] 
1K. B. 488; 938 L. J. K. BL. 174; 130 L. T. 


in the state of Washington whou doft. 
T.’s car was being driven by the deft. 
M.:--Held: the accident was due to 
the utter recklessness of M.: he was 
under T.’s control although TT. was 
asleep at the time of the accident; 
the relationship between T. & pltfs. 
who were passengers in the car was 
a * host-guost ’ relationship, i.¢., that 
of invitor & invitee; under the law 
of Washington, as well as of British 
Coluwsbia, pltfs. had on said findings 
a prima facie right to recover against 
both defts.; & therefore, since neither 
the defence that pltfs. & defts. wore 
AT hal ip a joint adventure nor the 
defence of contributory negligence was 
sustained, pltfs. were entitled to 
damages against both defts.—WIL- 
LIAMS v. TANG & MITONELL, BAKER v, 
TANG & MItToOHULL, [1933] 2 W. W. i, 
113; 47 B.C. BR. 81.—CAN 


2317 iim. -——- —-— Vehicle driven by 
cc-owner.}--—-Oue of two joint-owners of 
& motor car was Ity of negligent 
driving whereby plitf., who were guesta 
in the car, were Injured. At the time 
of the accident the other joint owner 
was seated on the front scat beside the 
driver. During the Journey they had 
been driving alternately, & the one not 
driving assisted the driver occasionally 
by applying the ar Sapo brake when 
rier | ‘Held : the co-owners were 
jointly liable to pltfs.—HammMrr & 
LUTHMER v0. HAMMER & LUTHMER, 
[1929])3 D. L. R. 273; 2W.W. RR. 130; 
41 B. C. VV. 55.—CAN. 

2317 fi on. —~—.J—When ua 
motor car is being driven by the owner’s 
friend & the owner is in the car, the 
owner {s in control, & in the absence 
of proof that he has abandoned his 
rights & duties of control by contract 
or otherwise he is Hable as principal 
for damage caused by the negligence 
of the driver.—RINGROBE v. HUNTER 
(1933), N. i. H. 442.-—S. AF. 


2317 ik o. —-—.}--When a 
motor-car is being driven by the 
owner’s friend & the owner is in the 
car, the owner is in control, & in the 
absence of pron that he bas abandoned 
his rights duties of control by con- 
tract or otherwise he is Hable as 
principal for damage caused by tho 
negligence of the driver.——RINGROKE v. 
HUNTER, {1933} N. L. it; 442.—S. AF. 


2317 ii p. -——-— ———-. ]—-In an action 
to recover damages caused by the 
negligent driving of a motor cur, where 
it is proved that at the time of the 
accident the ear belonged to deft., a 
preswnption arises that the person 
who drove the car was either deft., hia 
servant or agent. it is open to deft. 
to displace that presumption by prov- 
ing that at the material time the car 
was not under his control.-~LILADHAK 
CHATURBHUJ 0. HARILAL JETHABH A), 
T. L. R. £1937] Bom. 268.-—IND. 





wen eee, 


Cases 2318a—2446. 


2318b. 


735; 40 T. L. R. 227; 68 Sol. Jo. 387; 22 
L. G. R. 185. 


Search for escape of gas.]—A land- 
lord of a lock-up shop, occupied by a tenant, 
had the tenant’s authority to visit the 
premises at night. Thelandlord occupied the 
adjoining premises, & a lodger, who had no 
authority to enter the shop himself, com- 
plained to him of a smell of escaping gas 
coming from the shop. The landlord & 
the lodger went into the shop together, & the 
landlord commenced a search for the escape 
of gas with a naked light, which the lodger 
continued. Owing to the lodger’s negligent 
conduct, an explosion was caused, resulting 
in damage to the tenant’s goods on the 
premises :—Held: the landlord was liable 
for the damage on the ground (inter alia) of 
agency.— BROOKE v. BOOL, [1928] 2 K. B. 





2339a. Fence—Omission to.|—-Where, 


ENGLISH AND Empire Dicrst SUPPLEMENT. 


to his own inclination, a sovereign independent 
absolute prince to imprison pltf.— RAFAEL 
v. VERELST (1776), 2 Wm. Bl. 1055; 96 E.R. 
621. 


Annotations :—Refd. West v. Smallwood (1838), 6 Dowl. 
0; Companhia de Mocambique v. British South Africa 
Co., De Sousa v. Same, [1892] 2 Q. B. 358. 


2839. Add. Annotations :—As to (1) Consd. Per- 


forming Right Soc. v. Ciryl Theatrical 

Syndicate, [1924] 1 K. B. 1; Performing 

ea a v. Mitchell & Booker, [1924] 1 
. B. 762. 


upon the 
diversion of a turnpike road after the new 
road had been completed, but before the old 
road was stopped up, the trustees, by the 
permission of B., broke down his fence to 
make a passage from the new road to the close 
of A., but did not put up a gate or fence to 


678; 97 L. J. K. B. 511; 
T. L. R. 531; 


K. B. 19 


2326. Add. Annotation :—Generally, Refd. Poland 


v. Parr, [1927] 1 K. B. 236. 


2881. Add. Annotation :—Distd. Goh Choon Seng 
v. Lee Kim Soo, [1925] A. C. 550. 

2336, Add. Annotations :—As to (1) Refd. Britt v. 
Galmoye & Nevill (1928), 44 T. L. R. 294. 
Generally, Refd. Poland v. Parr, [1927] 1 K. B. 


236. 


cured by principal.|—Trespass lies for pro- 
curing - awe, fear, & ever & oe 


2819 1. Add “ revsd., aub nom. 
MURRAY wv. JENKINS (1898), 28 S.C. R. 
565.—CAN,’’and deletethe word “AUS.’’ 


PART IX. SECT. 5, SUB-SECT. 2.—B. 


2384 i. -}—A letter from 
an agent. to his principal which is 
merely a narrative of an interview 
between the agent & a third peers if 
admissible {n evidence at all, is not 
evidence against the principal of a 
parol acceptance by the third party 
of an offer made to him.—Swan v. 
MILLER, {1919) 1 I. R. 151.— IR. 


PART IX. SECT. 6, SUB-SECT. 1.—B. 


2396 li. —— Not to agent’s interest 
to disclose,}—Knowledge communi- 
cated to an agent of a fact which it 
was not the agent's interest to disclose 
& which he did not disclose to the 
principal cannot be imputed to the 
Aa sea —TExXas Co. o. BOMBAY 

ANKING Co., LTn. (1919), 24 C. W. N. 
469.—IND. 


2408 ii, ——— —-—-.}—-Mount Hope 
RuRAL MUNICIPALITY vw. FINpDLay, 


PART IX. SECT. 6, SUB-SECT. 2.—B. 








2428 iv. ——.--QUEBEO FEDE- 
RATED Co-op. Co, v. FARMERS FENCE 
(1925) 2 D. I. R. 574; affy. 


Q. R. 37 K. B. 345.-—CAN. 


PART IX. SECT. 6, SUB-SECT. 3. 


so. In general.) — By  conferrin 
authority upon his agent the principe 
giver third persons the right to assume 
hat they can deal with the agent in the 
matters covered by that authority 
until they receive notice of his autho- 
rity having been revoked, or at least 
until some circumstance arises which 
{in al) reason should put them upon 
ilnguiry, & this rule ap 1 lies especially 
in favour of third parties who began 
to deal with the agent while his 
authority did in fact exist.—WaTSoNn 


139 L. T. 376; 44 
72 Sol. Jo. 364, D. C. 


Annotation :—Apld. Honeywill & Stein, Ltd. 
(London’ , Commercia]) Photographers), 


v. Larkin Bros. 
Ltd., [1934] 1 


protect the latter close :—Held: 
were wrong-doers, & B. was responsible oe 
their acts.—WINTER v. CHARTER (1829), 3 
Y. & J. 308; 2 Man. & Ry. M. C. 177; 148 
E. R. 1197. 


2405. Add. Annotation :—Refd. Crozier v. Wishart 


the trustees 


& Co. & Western Printing Services,. Ltd., 


° [1936] 1 All K. R. 1. 

6415. Add. Annotation :—Refd. Newsholme v. 
Road Transport & General Insce. (1928), 
45 T. L. R. 123. 


2486. Add. Annotation :—Generally, Refd. Sassoon 


v. International Banking Corpn., [1927] A. C. 
23372. Imprisonment by foreign sovereign—Pro- 711. 


POWELL, [1921) 2 W. W._R. 128; 
14 Sask. L. R. 424; 68D. L. R. 615.— 


ad. Owner leasing arm to former 
manager.}—When an owner of land ee 
permitted his employee to anne 
farm & to dispose of the crop, fiom 
year to year, to an elevator co. & 
account for the proceeds, & the owner 
changes his course of dealing, & 
leases the land to the former employee 
on & crop-payment rental, the owner 
is not entitled to relief against the 
elevator co. for the Joss of his share by 
the lessee, unless notice of the change 
of relationship has been given to 
the co.—NORTH AMERICAN FINANCE 
Co, vw. WESTERN ELEVATOR Co. (1923), 
66 D. L. R. 467; 32 Man. L. R. 76; 
(1922) 2 W. W. R. 162.—CAN. 


sf. Agent enna goods’ after 
ee eo a Durban firm, 
entered through V. into contracts with 
farmers in Alexandria for the ried aid of 
chicory. In 1917 V. had authority to 
accept chicory on behalf of applits., but 
when applts. entered into a contract 
with respa. for the 1918-1919 crop of 
chicory, this authority of V. had been 
withdrawn. Resps. ndered a con- 
signment of chicory, which was 
accepted at Alexandria after examina- 
tion by V., & sent to applts. at Durban ; 
but ft was rejected by oP Its. as being 
unsound in terms of e contract. 
Prior to the sending an of this con- 
signment, applts. had notified aJl the 
farmers by circular that they would 
reject any chicory not ‘“ tip-top,” 
& charge railage & storage to the 
senders :—Held: the circulars should 
have put ae Ge on pa heets as to V.’s 
authority. ROWN t. VAN 
ROOYEN, [1920] E. DB L. 81.—S. AF. 

sg. A contracting after revoca- 
tion. }—Deft. authorised his wife to sell 
land, but before the contract with pltf. 
was ‘concluded he revoked his wite” "9 
authority. The revocation was not 
communioated to pitf.:—Held: deft. 
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2446. Add. Annotation :—Refd. Clayton-Greene r. 
De Courville (1920), 36 T. L. R. 790. 


was bound by the contract entered 
into by his agent with re —WIL- 
aaa v. WEST, [1921] E. D. L. 352.— 


sh. Lapse of time putting third party 
on inquiry.}—Applt., a contractor, had 
obtained a contract to work the O. 
quarry for a municipality, one of the 
terms being that he should not transfer 
any of the work to other persons with- 
out the consent of the enginecr of the 
municipality. During the period June 
to Sept. 1926, resp., in response to 
orders given over the telephone from 
the quarry, eure applit. at the 
quarry with coal to the value of £35, 
which amount was duly paid by applt. 
Thereafter no further coal was ordered 
until Jan. 1928, when certain further 


_ordere were received by resp. over the 


telephone for coal to be delivered at 
the quarry. The coal was delivered 
& the delivery notes were signed on 
behalf of the O. quarry. At this time 
pplt. was no longer at the quarry, but 
ha sublet the contract to S. & @Q. 
Applt. had not given notice in any 
form of this fact. After delivery of 
pomen of the coal, resp. inquired from 
he municipal engineer whether the 
contract had been sublet, & upon 
receiving an answer in the negative 
supplied further coal to the quarry, 
making po attempt to communicate 
with applt. It was not difputed that 
orders had been given for the coal by 
S. & G., & that as between themselves 
& applt. they had no authority to bind 
the latter's credit :—Held: 
S. & G. professed to act on applt.’s 
behalf, applt. could not have reason- 
ably foreseon that a tradesman from 
whom he had ordered goods some 
eighteen months before over the tele- 
phone would act upon further telephone 
orders without communicating with 
him, & he was therefore not pao gpes 
on denying the authority of 8S. 
find credit.—MONZOLI o. SMITH, 
11929) A. D. 382.—8. AF. 


2461a. 


2474a. 


to defta. a quote tion for goods, written 
on paper 
Representative for Alliance Export & 
Import 
All orders & contracts are subject to 
the suppliers’ terms of contract. 
order or contract is firmly accepteu 
BoE ve suppliers have consented to 
<<" n 
‘All orders are booked on the under- 
standing that my principals are given 
the option of shi 
salling vessel.’’ 
order. Pitf. wrote to defts. saying: 
**] have cabled the order over to-day 
& I hope soon to be able to give upon 
cable acceptance.’’ 
wrote: ‘‘ 


2448. Add. Annotation :—Refd. Edwards v. Porter, 


McNeal] v. Hawes, {1923} 2 K. B. 538. 


Vol. I.—Agency. Cases 2448 —2487a. 


2455. Add. Annotation :—Refd. Re City Equitable 


Fire Insce., [1925] Ch. 407. 


Part X.—Relations between Agent and Third Parties. 


2457. Add. Annotations :—As to (1) Folld. Flatau, 


Dick & Co. vw. Keeping (1931), 36 Com. Cas. 
243. Refd. Churchill & Sim v. Goddard, 
[1936] 1 All E. R. 675. 


acting as del credcre 
agents on behalf of a firm of timber exporters 
in Finland sold a cargo of timber to resp. 
Thereupon applts., in accordance with the 
contract of agency, paid the exporters the 
price of the timber, less their commission. 
In accordance with the contract of sale resp. 
accepted two bills of exchange drawn by 
applts. for the price of the timber. Subse- 
quently resp. rightfully rejected the timber. 
On presentation of the bills of exchange 
resp. dishonoured his acceptances & applts. 
then brought this action to recover upon the 
bills of exchange :—Held: (1) applts. were 
not trustees o1 agents of the exporters in any 
way that would prevent them recovering on 
the bills of exchange ; (2) the handing over 
of the shipping documents was good con- 
sideration for resp.’s acceptance of the bills ; 
(3) there was no failure of consideration for the 
bills which were not affected by the failure 
of the consideration under the contract for the 
sale of timber & applts. were entitled to 








recover.-—CHURCHILL & SIM v. GODDARD, - 
[1937] 1 K. B. 925 [1986] 1 AD EF. RK. 675; 
154 1. T. 586; 52 T. LL. R. 3856; SU Sol. Jo. 


285 ; 41 Com. Cas. 309, C. Aw 


2473. Add. Annotation :—Refd. Edwards v. Porter 


(1924), 41 T. L. R. 57. 


.}—The owners of a chartered ship 
sued the K. Coal Co. for demurrage at the 
port of loading under a charterparty ex- 
pressed to be entered into “‘ between G. T. G. 
& Co., owners’ agents, & A. B. Co., Copen- 
hagen, charterers.’’ The charterparty, which 
was on a printed form, provided for payment. 








t 
t 


2482a. Person selling 


2487a. 


the following stipula- 


end of the charterpart 
‘* Freight & de- 


tion was added in writin 


murrage (if any in loading) to be paid in 
Glasgow by the K. Coal Co., Ltd. pe 
ee or 


ital Sad was signed as follows: 
the A Co., Copenhagen, J. B. J., of the K. 
Coal Co., Ltd. For & by telegraphic 
authority of owners, for G. T. G. & Co., J. M., 
as agents only.’”’ It was admitted that 
J.B. J. signed on behalf of the K. Coal Co. :— 
Held: (1) the K. Coal Co. were not by reason 
of the form of the signature made liable upon 
the charterparty ; (2) the clause in writing 
did not import a promise of liability sufficient 
to rebut any inference to the contrary from 
the form of the signature.— KIMBER COAL Oo. 
v. STONE & ROLFE, Lrp., [1926] A. OC. 414; 
95 L. J. K. B. 601; 185 L. T. 161; 42 
T. L. R. 480; 31 Com. Cas. 333; 17 Aap. 
M. L. C. 37, H. L. 


2476a. —-—.]—-~MARCONI’S WIRELESS TELEGRAPH 


Co., Lrp. v. NEwmMan, No. 188a, ante. 

‘‘as agent for’’ named 
principal.) —JAMES (ARTHUR) & Co, v. JOHN 
Weston & Co., LTD. (1929), 73 Sol. Jo. 484. 


.J|—Pltf., a builder, did work on the 
order of H., a director of a co. for which pltf. 
had previously done work on H.’s order. As 
the work proceeded pltf. prepared estimates 
& addressed them to the co. whose name he 
had entered in his books. When the work 
was finished he was paid a sum on account, 
but when trying to get payment of the 
balance he was told that the work had not 
been ordered on behalf of the co., but for 
other principals. Thereupon he sued H. 
The jade e found that H. impliedly undertook 
personal liability for the work, that pltf. 
gave credit to the co. up to a certain date, 
but did so under a mistaken impression, & 





of demurrage by “ the asian & ae the that he never gave exclusive credit to them 
PART X. SECT. 1, SUB-SECT. 1.— 2457 ii. .}—An order for books, | that he intended to render himself 
A. (a) i. addressed to the publishers on a form | Hable. The fact that a son residing 

2457 i. Agent cannot sue.}—-Pltf. sent |; apparently supplied by them, Tre- with his father telephones for a 


1ceaded, ‘‘ Niels Storaker, 


Co., Christiania, Norway. 


be bind 


No | The distr 


the letter he wrote: 16] ae 


ping by steamer or 


efts. gave pltf. an 538 ; 


2467 i. 


Subsequently he 
am giad in being able to 


the real principal, 


quested delivery through ‘‘ your dis- 
tributors,’’ contained an agreement to 
pay them (the distributors) at their 
office & provided that ‘ this order to 
shall be accepted ae pont 4 
butors supplied the 
sucd for ‘the price :—Held : 
was poe ee so; ae vw. KERR, 
(1925) 1 . mR. 


——, —BARKLEY vw. 
WINNYCHUK (AIt&,), [1926] 4 D. L. R. 
{192613 W. W. Rk. 327.—CAN. 


alpentreal ada ion .J}— Where 
an agent names his prince 

the contract as agent on his behalf, he 
cannot enforce it. even though he is 
unless the other 


physician to come & attend his father's 
servant who is fll, raises no presump- 
tion that the son agrees to pay for auch 
services.— BLEECKER v. STUTSMAN, 
[1920] 3 W. W. R. 644; 64 D. L. R. 
662,.—--CAN. 

24831. Agent real echt cae i Ea 
signed an order for the purchase of a 
tractor addressed to a co., for whom 
deft. cluimed to have made the sale as 
agent only :—Zield > deft. was Hlablo as 
the real vendor.—PETERSON v. CUSH-: 
MAN MOTOR WoRKS, (1922) 2 W. W. R. 
1041; 67 D. L. R. 38.—CAN. 


sk. Contract for work & labour.)-— 
After judgment by default on common 
counts for work & labour, etc., deft. 
me show on the execution of writ 


ooks, & 
the action 


35 B.C. KH. 


al & makes 


{oform you tbat the above-mentioned 
order has been booked by my princt- 
als & will send you official confirma: 
ion in due course.” Pitf.’s lett«ars 
were all signed ‘ Niels Storer " 
without any Shee prpaneer vege :—Held : 
pitf. was contracting inerely as agent, 
not as principal, & was not entitled 
to sue on the contract.—STORAKER v. 
SouTHousE & Lona, LTp. (1920), 20 
8. R. N. 8. W. 190.—AUS. 


S 


party bus affirmed the contract with 
knowledge of. Ga fact.--GLasGOW ov. 


Hoop, [1920] N. Z. L. R. 586.—N.Z. 


PART X. SECT. aa BUnro 1.— 
A. (a) ii. 

2471 vi. Father & son.}—A 

pemou acting for a disclosed principal 

a contract is not Hable thereon, 

unless there be circumstances to show 
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quiry that he contracted merely 
= agent of the person to whom the 
credit was given.—FALLS v. SARGENT 
(1846), 3 Kerr, 248.—CAN. | 


PART X. SECT. A dial 1.—- 

ef. .)—Every person who in 
making a contract loses the 
existence, but not the name, of tiie 





Cases 2487a—2546a. ENGLISH AND lumprre DicEest SUPPLEMENT. 


in such a way as to bind himself to look to | 2543. Add. Annotations :—-Consd. Kimber Coal Co. 


them, & that he never gave credit to H. before 
the work was completed :—Held: H. was 
liable for the balance.—GARDINER v. HEAD- 518 ; 
ING, [1928] 2 K. B. 284; 971. J. K. B. 766; 


139 L. T. 449, C. A. 


2501. Add. Annotations :—Refd. Phillips v. Brooks, 
Said v. Butt, [1920] 3 
K. B. 497; Lake v. Simmons, [1927] A.C. 487. 


2502. Add. Annotation :—Consd. Dyster v. Ran- 


[1919] 2 K. B. 243; 


v. Stone & Rolfe, [1926] A. C. 414. 
Ariadne 8.8. Co. v. McKelvie, [1922] 1 K. B. 
Universal Steam Navigation Co. v. 
McKelvie, [1923] A. 0. 492. 


Refd. 


2544. Add. Annotation :—Consd. Kimber Coal Co. 


v. Stone & Rolfe, [1926] A. O. 414. 


2545. Add. Annotations :—Refd. Ariadne S.S. Co. 
v. McKelvie, [1922] 1 K. B. 518; Universal 


2504.: Add. Annotation :—Consd. 
2523a. Judgment 


dall, [1926] Ch. 932. 


Rederi Akt. 
Transatlantic v. Drughorn, [1918] 1 K. B. 304. 


obtained against undisclosed 
principal —- Judgment unsatisfled.] — A per- 
son making a contract with an agent, who 
is acting on behalf of an undisclosed principal, 
cannot sue the agent on the contract after 
having obtained judgment upon it against 
the undisclosed principal, even though such 
judgment is still unsatisfled. — LONDON 
GENERAL OmniBus Co., Ltn. v. PoPE (1922), 
38 T. L. R. 270. 


2531. Add. Annotations :—As to (1) Refd. Ariadne 


S.S..Co. v. KceKelvie, [1922] 1 K. B. 518. 
As to (2) Refd. Universal Steam Navigation 
Co. v. McKelvie, [1923] A. C. 492. 


2537. Add. Annotations :—Refd. Ariadne S.S. Co. 


v. McKelvie, [1922] 1 K. B. 518; Universal 
eta cay ile cc Co. v. McKelvie, [1923] 
A. C. 492. 


2542. Add. Annotation :—Refd. Ariadne S.S. Co. 


v. McKelvie, [1922] 1 K. B. 518. 











a eo nee — 


incipal on whose behalf he {s acting, 


2546a. 


Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492. 


2546. Add. Annotations :—As to (1) Consd. Ariadne 


S.8. Co. v. McKelvie, [1922] 1 K. B. 5118; 
Universal Steam Navigation Co. v. McKelvie, 
[1923] A. OC. 492; Kimber Coal Co. v. Stone 
& Rolfe, [1926] A. C. 414. As to (2) Apprvd. 
Universal Steam Navigation Co. v. McKelvie, 
£1923] A. C. 492. 


Unnamed principal.|—Appelts.: 
Itfs. in the action, were English timber 
rokers. In Oct. 1929, they, as brokers 

acting on behalf of a foreign seller, sold to 

resp.,an English buyer, a quantity of timber. 

The contract of sale was signed by applts. 

as brokers & was expressed to be made “ on 

account of our principals,’’ but the name 
of the seller was not disclosed. Delivery 
was to be made by instalments, & the first 
instalment was accepted & paid for by 
resp. without question. The second instal- 
ment was then delivered, but before paying 

for it resp. discovered that the seller was a 

merchant at D. with whom he had previously 


—— 














on undisclosed principal contracts on | against J., in the face of the denial 

s ‘personally liable on the contract | such terms as import that he is the | of defts. that any such relation 
i the other contracting party.— | real & only principal, the undisclosed | existed.—Nova ScoTIA DREDGING Co., 
GLADUE v. WALCH, [1918] a . W. R. | principal cannot, sue or be sued on | LTp. v. Musa@rave & Co. (1918), 52 
975; 43 D.L. R. "467. —CA the rosa —WkEsT v. DILLICAN, | N.S. R.71; 40 D. L. R. 589.—CAN. 
er eee J} —An- agent. se buys ax | [1921] N. Z. L. R. 617.—N.Z. 2510 xvi. .--An agent, who 
sree to the knowledge of the seller, 2497 vi. Agent real principal.) | does not clearly indicate to the third 





cannot be made personally liable for 
the price.----DANLELS v. BAKER, FRITZ 
v. BAKER, [1937] 3 D.L. R115. “CAN. 


e ili, Name disclosed by third party, ie 
Under Indian Contract Act, sa. 230, 
pitfs. as agents for an undisclosed 
principal, could personally enforce the 
contract. The expression ‘‘ where the 
agent does not disclose the name of 
the principal ’’ does not apply to a 
case where the name of the penee 
is disclosed not by the agent, but by a 
third party.—KAaPURJI MAGNIRAM v. 


PANAJI DERICHAND (1928), I. L. R. 
43 Bom. 110.—IND. 
2492 1. Agent real principal.j— 


Where the owner In equity signs a 
contract for the sale of Jund ‘‘ as agent 
for the owner ”’ evidence is admissible 
to show that the person aso contracting 
is the owner, & he is cntitled to sue the 
purchaser without having given him 
notice prior to action brought that he 
was the principal, & not the agent.— 


MacCormMac 0, BRADFORD, {1927} 
S. A. S. R. 152.—AUS. 
sl. Person contracting for ‘‘ buyer. ”y 


-——~In pursuance of au hority given by 
deft. his agents purchased sheep for 
pitf. In none of the telegrams between 
pltf. & deft.’s agents by which the 
purchase was alr oa was deft. 
named, but the last telegram from the 
agenta contained the words ‘‘ Buyer 
ponerse sale ’*:—Held: the words 

uyer confirms sale re showed that 
aett 8 agents were contracting as 
agents, & relieved them froin persona) 
liability on the contract.—MURRAY v. 
Hopgina, (1919] N. Z, L. R. 689.—N.Z. 


PART X. SECT. 1, SUB-SECT. 4.— 
A. (¢) i, 


2497 v. ——.]}—Where an agent for 


—Where a person who purportsa to 
contract as agent for an undisclosed 
principal is in fact the principal in the 
transaction, it is not clear whether or 
not he is entitled to sue on the con- 
tracta oe .—GLasGow v. HOOD, 
{1920} 586.—N.Z. 

2497 vii. ———- Damage suffered by 
principal.}—In an action against ship- 
owners for payment of the balance of 
the contract price of goods for a ship, 
the shipowners counterclaimed for 
damages for breach of contract. In 
the course of the action it appeared that 
the shipowners were not the registered 
owners of the ship, but merely acted 
ag managers for a co. which owned 
her :—Held: as pltfs. had in the cir- 
cumstances ‘elected to treat defts. as 
their debtors, defts. were entitled to 
counterclaim for damages although 
the damages had been suffered s 
the principals whom they pepreeee 
& not by themselves.—Craia & Co. 
aa {1923]) S. CG. 472.— 


PART X. SECT. 1, SUB-SEOCT. 1.— 
A. (0) if. 


2510 xiv. ./-Where a person 
makes a contract in his own name 
without disclosing either the name 
or existence of a principal, he is 
primarily liable on the contract to the 
other contracting ea Ee v. 
Watcn, [1918] 3 R. 975; 43 
D. L. R. 757.—CAN. 

2510 xv. ~--In an action for 
the hire of a dredge obtained by deft. 
M. from pltf., relief was sought against 
deft. J. as un losed principal: 
—Held: suspicious circumstances in 
the relations between M. & J. were not 
sufficient to support the judgment 
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party that he is acting as an agent, is 
personally liable.-—HiILLs v. SWIFT 
an Co., {1923} 3 D. Ll. R. 997.—~ 


2510 xvii. ——.])—LITOHFIELD v. 
SASKATCHEWAN & BATTLE RIVER LAND 
& DEVELOPING Co. (Sask.) (1908), 7 
W. L. R. 475.—CAN. 

2510 xviii. -—-WEST ov. DILLI- 
CAN, No, 2497 v., ante.—N.Z. 

2510 xix. -J~—McCrea v. BAR- 
HAN-JENKINS COMMIBSION Co. & RABY, 

1930) 2 W. W. R. 52; 3D. L. CR. 481; 
4 Alta. L. R. 521.—CAN. 











2510 .}—Agent ts per- 
sonally able for the price of goods 
unless he can prove that the vendor 


knew he was the agent of someone elze. 
—SBROCCHI 0. wis gab ae 4D.L. R. 
80: 7M. P. R. 485.—©. 


2510 xxi. —R., @ shorthand 
writer, supplied L., a solr.,-with notes 
of evidence taken at the hearing of au 
paury before a certain commission. 

o, at the inquiry, was acting 
for several clients, ordered the notes 
verbally but, when doing so, did not 
state specifically that he as as ordering 
them on behalf of any of his clients. 
R. sued L. for the price of the notes. 
At the hearing the presiding judge held 
that he was not satisfied that a custom, 
under which, in the circumstances, L. 
would be liable, bad been proved, & 

ted a non-suit. On phe 

eld: the true question for de 

tion was whether the contract between 
the parties was such that deft., when 
ordering the notes, made it clear that 
he was not to be personally liable. 
Therefore, the pon: -suit ahould be ri 
Cra ae Cae LINTON (1935 

.8. RL. N. Ss. W. "4382; 62 N. 8. W. 
Ww N. 13.—AUS. 





been in litigation & against whom he had a 
judgment which was still unsatisfied. Resp. 
thereupon refused to pay for the second instal- 
ment but offered to set off the price against 

_ so much of his unsatisfied judgment. Applts. 
had meanwhile paid the foreign seller them- 
selves & had obtained the documents from 
him, and they brought this action in their 
own name to recover the price from resp. :— 
Held: dismissing the appeal (1) as applts. 
had only signed the contract in their capacity 
as brokers they had not themselves either 
rights or liabilities under it; & (2) on the 
evidence there was no custom in the trade 
under which the ct. could imply an inde- 
pendent contract by the buyer to become 
liable to pay the brokers instead of their 
principals.—FLatTav, Dick & Co. v. KEEPING 
(1931), 836 Com. Cas. 243, C. A. 


Annotation :—Aa to (2) Refd. Churchill & Sim ». Goddard, 
[1936] 1 All E. R. 675. Ure nee eer 


2549. Add. Annotation :—As to (2) Refd. Ariadne 
S.8. Co. v. McKelvie, [1922] 1 K. B. 518. 
2549a. —— Agents also described as char- 
terers.|—A charterparty was expressed to be 
made “‘ between T..H. S. & Co., agents for the 
owners ’’ of a steamer, ‘‘ & J. McK. & Co., 
charterers,’’ & was signed ‘‘ For & on behalf 
of J. McK. & Co. (as agents), J. A. McK.”’ 
The steamer was to load a cargo of coal on 
the Tyne & proceed to a foreign port, & 
provision was made for the payment by the 
charterers of demurrage in the event of the 
steamer being detained beyond the stipulated 
time either at the port of loading or at the 
port of discharge. The charterparty con- 
tained numerous other provisions imposing 
obligations on the charterers. ‘te owners 
were aware at the time when the chavter- 
party was signed that J. McK. & Co. were 
acting for other persons. In an action by 
the owners against J. Mck. & Co. for demur- 
rage at the port of discharge :—Held: defts. 
having signed as agents were not liable as 
principals to pay demurrage, notwithstanding 
that they were described as charterers in the 
body of the charterparty.— UNIVERSAL STEAM 
NAVIGATION Co. v. MCKELVIE (J.) & Co., 
[1923] A. C. 492; 92 L. J. K. B. 647; 129 
L. T. 395; 39 T. L. R. 480; 67 Sol. Jo. 
593; 16 Asp. M L. C. 184; 28 Com. Cas. 
353, H. L.; affg. S. C. sub nom. ARIADNE S.S. 
Co., Lrp. v. MCKELVIE (J.) & Co., [1922] 

1 K. B. 518, C. A. 

Annotations :-—Consd. Flatau, Dick & Co. v. Keeping (1931), 
36 Com. Cas. 243. Refd. Kimbor Coal Co. v. Stone & 
Rolfe, (1926] A. C. 414. 

2553. Add. Annotation :—Refd. Universal Steam 

Navigation Co. v. McKelvie, [1923] A. C. 492. 








vol. .—Agency. Cases vi4ba—v60s. 


2559. For ‘“'2C. & P. 145” read ‘© 2 C. & P. 124.” - 


2563. Add. Annotations :—-As to (1) Consd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. C. 414. 
As to (83) Refd. Universal Steam Navigation 
Co. v. McKelvie, [1928] A. C. 492. 


2564. Add. Annotations :—As to (1) Refd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. C. 414. 
Ags to (2) Refd. Marconi’s Wireless Telegraph 
Co. v. Newman, [1930] 2 K. B. 292. 


2568. Add. Annotations :—Consd. Ariadne S.S. 
Yo. v. McKelvie, [1922] 1 K. B. 518; Univer- 
sal aes Navigation Co. v. McKelvie, [1923] °* 
A. C. 492. 


2567. Add. Annolations :—Consd. Kimber Coal Co. 
v. Stone & Rolfe, [1926] A. C. 414. Refd. 
Ariadne S.S. Co. v. MceKelvie, [1922] 1 K. B. 
518. 


2571. Add. Annelations :--Overd. Universa] Steam 
Navigation Co. v. McKelvie, [1923] A. ©. 492. 
Refd. Kimber Coal Co. v. Stone & Rolfe, 
[1926] A. C. 414. : 

2575. Add. Annotation :-—Consd. Benton v. Camp- 
bell, Parker, (1925] 2 K. B. 410. 


2576. Add. Annotation :--Expld. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 


2577. Add. Annotation :-~As to (1) Refd. Westa- 
cott v. Hahn, [1918] 1 k. B. 495. 


2583. Add Annotation :-—.As8 to (2) Refd. Univer- 
sal Steam Navigation Co. v. McKelvie, 
[1923] A. C. 492. 

2584. Add. Annotation :—Refd. The Lizzie, [191$} 

Pog. 

2585. Add. Annotation :—-Aas (oe (1) Retd. Universal 
Steam Navigation Co. v. McKelvie, [1923] 
A. ©. 492. 

2591. Add. Annotation :—Refd. Ariadne S.S. Co. 
v. McKelvie, [1922] 1 Ik. B. 518. 


2594. Add. Annotation :—As to (2) Refd. Bennett 
v. Whitehead, [1926] 2 Kk. B. 380. 

Add. Annotation :---Distd. Drughorn  v 
Iederiakt. Trans-Atiantic, [1919] A. ©. 203 


2597. Add. Annotation :—As to (1) Consd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. C. 414. 

2599. Add. Annotation :-—Refd. Ariadne 8.S. Co. 
v. McKelvie, [1922] 1 K. B. 518. 


2606. Add. Annolations :—Distd. Drughorn v. 
Rederiakt. Trans-Atlantic, [1919] A. C. 203. 
Refd. Rederiakt. Argonaut v. Hani, [1918] 
2 K. B. 247; Collins v. Associated Greyhound 
Racecourses, [1930] 1 Ch. 1. 

2608. Add. Annotations :—-Generally, Refd. Vande- 
pitte v. Preferred Accident Insurance Co. of 
New York, [1933] A. C. 70; Harmer v. 
Armstrong, [1984] Ch. 65. 


2595. 


1 oa eee 


PART X. SECT. 1, SUB-SECT. 1.— 
B. (co) i. 


2501 ffi. ———.}—_Where a wife con- 
tracting for the sale of a house signed 
a document in her own name without 
any indication that she was acting as 
agent for her husband, & expressly 
purported as owner to contract for 
payment to pitf. of the commission 
on the sale thereof:—Held: parol 
evidence was not admissible in an 
action against the husband to show 
that she was in fact acting as agent.— 


KATZMAN 0. OWNAHOME REALTY Co., 
ieee 1D. L. R. 201; 25 O. W.N. 
33.—CAN. 


PART X. SEOT. 1, won seer 1i.— 
°e c es > 
2506 li. ———-.}+- Where a contract fa 


entered into by an agent in his own 
name & the terms thereof clearly 
indicate personal liability the agent 
ig personally bound by the contract, 
regardless of his intention, unlese it 
can be shown by extrinsic evidence 
that there was an express agreement 
that the agent should not be Hable & 
that the contract rendering bim liable 
was so drawn by mistake.—CURRIE v. 
RorRAL MUNICIPALITY OF WREFORD, 
No. 280, & LASHER, {1918} 1 W. W. Rt. 
215; 39 BD. L. R. 616; 11 Sask. L. Rh. 
22.—CAN. 


em, -—-—— Sale of shares.}—An in- 
vertor purchased from a chartered 
accountant 150 shares fn a co., paid the 


price therefor, & received from the char- 
tered 


accountant a receipt, which ac- 


103 


knowledged payment of the price of 150 
shares & concluded with these words: 
‘the transfer for which will be sent 
ou for signature in due course." 
n an action at the instance of thic 
purchaser against the chartered ac- 
countant for transfer of the ehares 
or repayment of the price deft. denied 
Habllity, averring that his position in 
the transaction was merely that of an 
agent for a disclosed principal :— 
Hela: on the terms of the receipt 
deft. was personally Hable to imple- 
ment the contract of sale, & it war 
incompetent for hii to adduce parol 
evidence to show, in contradiction cof 
its terms, that he was merely an agent. 
—LINDSAY v. CRAIG, {1919} 8. C. 189; 
56 Soe. L. R. 93; [1918] 2 8. L. T. 321. 
—BCOT. 


Cases 2609—2712. 


2609. Add. 
ARGONAUT v. HANT, [1918] 2 K. B. 247; 87 
L. J. K. B. 999; sub nom. ARGONAUT v. 
HANI, t4 Asp. M. 'L. C. 310. 


Add. Annotation :—Refd. Drughorn v. Rede- 
Seance Trans-Atlantic, {1919] A. C. 


2609a. .|—The description in a charterparty of 
one of the contracting parties as ‘‘ charterer ”’ 
does not, of itself, designate him as the only 
person to fill that position. 

An action for breach of charterparty was 
brought by persons claiming to be the un- 
disclosed principals of a party described in 
the contract as ‘‘ charterer,’”’ & objection was 
taken to the admission of evidence that pltfs. 
were in fact the charterers, on the ground 
that such evidence would contradict the 
written contract :—Held: the evidence was 
admissible-—DRUGHORN (F.), Lrp. v. REDBE- 
RIAKTIEBOLAGET TRANS-ATLANTIC, [1919] 
A. C. 208; 88 L. J. K. B. 233; 120 L. T. 
70; 385 T. L. R. 73; 63 Sol. Jo. 99; 14 
Asp. M. L. C. 400; 24 Com. Cas. 45, H. L. ; 
affg. 8S. C. sub nom. REDERI AKT. TRANS- 
rar ails v. DRUGHORN, [1918] 1 K. B. 394, 





sie ciAa Toone. Ariadne S.S. Co. v. McKelvioe, [1922)- 


1K. B. 


2610. Add. AGnsinien :—As to (2) Refd. Keen v. 
. Mear (1920), 124 L. T. 19. 


2618. Add. Annotations :—Refd Wilson v. United 
Counties Bank, [1920] A. ©. 102; Harmer v. 
Armstrong, [1934] Ch. 65. 


2620. Add. Annotation :—Refd. Ariadne S.S. Co. 
v. McKelvie, [1922] 1 K. B. 518. 


2629. Add. a Harmer v. Arm- 
_EHRORB Tiel Ch. 65. 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


Citations : — REDERIAKTIEBOLAGET | 2684. Before this case, after ‘‘ See, now, Bills of 


Exchange Act, 1882 (c. 61), s. 26,” add ‘‘ &, 
generally, BILLS OF EXCHANGE, Vol. V1. 
pp. 112-114.” 

26385. Add. Annotations : —Refd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301; Kimber Coal 
Co. v. Stone & Rolfe, [1926] A. C. 414; Kettle 
v. Dunster & Wakefield (1927), 43 T. L. R. 
770. 


2639. Add. Annotation :—Refd. Pocahontas Fuel 
Co. v. Ambatielos (1922), 27 Com. Cas. 148. 

2655. Add. Annotations :—Refd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301; Kettle v. Dun- 
ster & Wakefield (1927), 43 T. L. R. 770. 


2658. Add. Citations :—sub nom. CREW v. PETIT, 3 
Nev. & M. K. B. 456; 2 Nev. & M. M. C. 309. 


Add. Annotation :—Refd. Elliott v. Bax- 
Ironside, {1925] 2 K. B. 301. 


2664. Add. Annotation :—As to (1) Refd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. C. 414. 


2665. Add. Annotations :—Consd. Elliott v. Bax- 
Ironside, (1925] 2 K. B. 301; Kettle v. Dun- 
ster & Wakefield (1927), 48 T. L. Rt. 770. 


2666. Add. Annotation :—Generally, Refd. Kettle 
v. Dunster & Wakefield (1927), 43 T. L. R. 
770. 

2686. Add. Annotations :—Refd. Weiss, Biheller & 
Brooks v. Farmer, [1923] 1 K. B. 226; West- 
minster Bank v. Hilton (1926), 136 L. T. 315. 


2695. Add. Annotations :-—As to (1) Overd. Univer- 
sal Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492. Generally, Retd. Kimber Coal Co. 
v. Stone & Rolfe, [1926] A. C. 414. 


2701. Add. Annotation :—Consd. Akt. Ocean v., 
Harding, [1928] 2 K. B. 371. 

2712. Add. Annotation :—Refd. Greenwood v. 
Martin’s Bank, Ltd., seed 1K. B. 371. 


PART X. SECT. 1, SUB-SECT. 2.—C, 








bi. .J—A clause in a 
document under seal Be etron to 
bind a person as priuclpal of one of 
the parties, cannot so bind him where 
the deed was not executed by him 
or executed in his name.—BATTLE 
CREEK TOASTED CORN FLAKE Co. ¢, 
KELLOGG TOASTED CORN FLAKE Co., 
{1923} 4 D. L. R. 543.—-CAN. 


PART X. SECT. 1, SUB-SECT. 3.— 


« (b). 

sl. General rule.J—The name of a 
person or firm to be charged upon a 
nogotiable instrument should be clearly 
stated on the face or on the back of the 
document. A promissory note was 
signed by a chett te was alleged 
to be the agent of applt. firm. The 
chetty al it in his own name & it 
contain no promise by appit. firm 
to repay the loan :—He be firm 
was not Hiable—P. R. M. R. 
CHETTYAR wv. MUNIYANDI SERVAI 
(1932), 1. L. R. 10 Ran. 257.—IND. 


PART X. aaa 1 re 4.— 
B. a a 
foreign principal to 
pov orm cont oh} Dette., acting on 
half of a foreign shipowner, who pro- 
to ‘establish a service from 
alifax to’ Havana & other southern 
ports, contracted ‘n their own name 
with pitt. to provide space on the ship 
for a shipment of timber to be carrie 
from Halifax to Buenos Ayres. The 
propored service was abandoned by 
the ahipowner, ao that the contract 
eutered Into by defts. could not be 
permed: Held : there having been 
ailure on defts.’ part to disclose that 
thoy were merely acting in the capacity 
of agents for a foreign principal, they 


ay Failure 


were liable to pltf. for damages result- 
ing from cancellation of the ship’s 
salling.—-SHEPARD & MORSE LUMBER 
Co. INCORPORATED v. MATHERS (I. H.) 
& Son, [1926}) 2 D. L. R. 457; 58 
N.S. R. 466.—CAN, 


PART X. SECT. 1, SUB-SECT. 4.-—-E. 


2709 iti. —— Principal undisclosed— 
Principal no right to sue.J—COHNEN v. 
DOMINION ATLANTIO [Ry. Co. a 
3M. P. R. 495; affd., [1931) S Rk. 
715; [1932] 2D. L. R. 81a 0 CAN. 


PART X. SECT. 1, SUB-SECT. 5. 


2712 ii. ——- On behalf of unincor- 
ae body. -An officer of a brother- 
ood lodge, an unincorporated body, 
who as such officer on behalf of the 
lodge bortrows money & signs docu- 
ments purporting to obligate it to 
repayment, is perronally liable for 
repayment, having contracted for a 
principal who had no existence in law. 
—FINLAY v. BLACK, [1921] 2 W. W. R. 
907.—CAN. 


2712 ili. .}—A person can- 
not be the awont of a cproleceted: but but 
actually as yet non-existent co., 
the co. when formed cannot ee 
advantage of any contract entered 
into by a person purporting to act 
as its agent, whether by attempted 
ratification or otherwise ; but & person 
may make a rovisionai contract not 
to become binding—1.e. not to be 
& contract at all—unless & until the 
co. becomes entitled to commence 
business. — HUDSON-MATTAGAMI EX- 
PLORATION MINING Co. v. WETTLAUFER 
BROTHERS, Lrp., [1928] 3 D. L. R. 
661: 62 0. L. R. 387.—CAN. 


2712 iv. ——— ——.}—A co. cannot 
be bound by any contract made on ita 
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behalf before it comes into existence, 
nor can it, subsequent to its formation, 
ratify such 8 contract.—WEARNE 
BROTHERS vw. RuUSSA ENGINEERING 
An (1928), I. L. R. 7 Ran, 144.-- 


ep. Billoferchange accenied—In name 
of non-eristent company.) — Deft., a 
member of a firm, H. & S., represented 
& warranted to plitf. that H. & 8. Co., 
Ltd., were an incorporated co. & that 
he was authorised by it to accept a 
bill of exchange as its agent. Hoe 
accepted a draft in the name of the 
co. & pltf. upen the faith- of such 
assertion & warranty discounted the 
draft. H. & &. Co., Ltd., were not 
then an incorporated co. :— Held 
deft., by his acceptance of the avatt 
in the nae of a non-existing corpn., 
warranted & represented that there 
was such a corpn. in existence & that. 
he had authority to accepts the draft 
for that co., & not having any such 
authority, he was personally liable 
for the amount of the draft & the costs 
& expenses incurred by pltf. in en- 
deavouring to collect same from H. 
& 8. Co., Ltd.— Bank OF NOVA SOOTIA 
v. HATFIELD (1920). 48 NB. R, 13; 
58 D. L. R. 138.—CAN, 


sq. Purchase of goods on behalf of 
firm—Vlirm having disposed of business. } 
—Pitfs., owners of an apple orchard, 
were visited by C., acting for deft. co., 
who represented to pitts. ee he was 
buying on behalf of N. ae a firm 
which had been well-known to pltfs. 
a previous years as buyers of a se car 

& was Ad dase a to pltfs. of Sg ee 
“all right, solid as a rock ” 
been running since 1847.’’ A paper had 


produced & ‘ ay pitfs. Hagberg 4 
Hartioulars 6 roposed sale 
purporting to tween mitten 


2713. Add. Annotation :—Refd. Consolidated 1in- 
tertainment, Ltd. v. Taylor, [1937] 4 All 
E.R. 432. 

2726. Add. Annotations :—As to (2) Refd. Public 
Works Comrs v. Pontypridd Masonic Hall 
Co., [1920] 2 K. B. 238. Generally, Consd. 
Gilleghan v. Minister of Health (1931), 47 
T. L. R. 489. Refd. Rowland v. Air Council 
(1923), 39 T. L. R. 228. 

2726a. Minister of Health——For breach of contract. ] 
—By Ministry of Health Act, 1919 (c. 21), 
s. 7 (1), ‘‘ The Minister may sue & be sued by 
the name of the Minister of Health, & may for 
all purposes be described by that name ”’ :— 
Held: this provision does not enable an 
action to be brought against the Minister for 
alleged breach of a contract made by the 
Minister as a servant of the Crown, & the 
proper remedy is against the Crown by 
petition of right.—GILLEGHAN v, MINISTER 
OF JTEALTH, [1932] 1 Ch. 86; 101 L. J. Ch. 
81; 146 L. T. 231; 47'T. lL. R. 4389. 


2727. Add. Annotations :—Consd. Gilleghan  v. 
Minister of Health (1931), 47 T. L. R. 439. 
Refd. Public Works Comrs. v. Pontypridd 
Masonic Hall (o., [1920] 2 K. B. 233. 

2729. Add. Annolati:ns :—Folld. Hosier v. Derby 
(Earl), [1918] 2 K. B. 671. Refd. China 
Ne ae Co. v. A.-G. (1932), 48 T. L. R. 
375. 


2781. Add. Annotation :—Refd. Johnstone v. Ped- 
lar, (1921) 2 A. C. 262. 

2732. Add. Annotation :-—Refd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. KR. 375. 

2733a. For declaration as to meaning ef con- 
tract.|—By a contract made beiwerr pltfs. 
& the Secretary of State for War the Seerstary 
of State hired from pltfs. a steam engine & 
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ing the press. Pltfs. brought an action 
against deft., who was Secretary of State for 
War at the date of the writ, but at the date 
of the contract did not nor did he now hold 
that office, alleging that deft. had im- 
properly used the engine for other than the 
specified purposes, & claiming a declaration 
that pltfs. were entitled to compensation 
for the improper use of the engine, & certain 
other declarations as to the construction & 
meaning of the contract :—Held: the action 
was not maintainable. It could no more be 
brought against a servant of the Crown for 
a declaration as to what the contract meant: 
than for substantive relief upon the contract 
itself.—Hositer BRrorHuERs v. DERBY (EARL), 
[1918)2 K. B. 671; 871. J. K. B. 1009; 119 
L. T. 351; 34 T. L. R. 477, C. A. 


2734. Add. Annotations :——Consd. R. v. Income Tax 
Special Purposes Comrs., Ha p. Dr. Barnado’s 
Tiomes National Incorporated Assocn., [1920] 
1 K. B. 26. Refd. China Navigation Co. v. 
A.-G. (1932), 48 T. L. R. 875. 


2740a. ——— To mess.]|— BROWN v. DOYLE 
(1788), 3 Camp. 51,n.; 170 BH. R. 1802. 


2742a. —— On order of secretary of mess 
committee.|—LASCELLES v. RATHBUN, No. 
704a, ante. 


2748. Add. Annotation :---Consd. 
Porter (1924), 41 T. L. R. 67. 


2749. Add. Annotations :---Consd. [Edwards v. 
Porter, McNeall vo. Hawes, [1923] 2 K. B. 
588; Edwards v. Porter (1924), 41 T. L. fh. 
57. Apld. British Russian Gazette & Trade 
Outlook, Ltd. v. Associated Newspapers, Ltd.., 
Talbot v. Associated Newspapers, Ltd., [1933] 
2K. B. 616. 


Cases 2718— 27651. 








Edwards wv. 


hay press upon the terms that the engins | 2751. Add. Annotation :-—Refd. Kdwards v. Porter, 


should be used only for the purpose of work- ' 


McNeall v. Hawes, [1923] 2 KK. B. 538. 


as sellers, & N. & L., or their agents, 
as buyers. Pitfs. delivered their 
apples to deft., & received payment on 
account in cheques of deft. co. Atthe 
time of the transaction N. & L. had 
gone out of business, having disposed 
of the same to another co., which 
after changing its name several times 
had gone into liquidation :—Held: 
deft. co. was Hable to pltfs. for the 
balance remaining unpaid on account 
of the sale.—-BRENNAN vo. BERWICK 
FRUIT Co., [1928] 1 D. L. R. 5483 59 
N. 8. R. 510.—CAN. 


PART X. spent 1, SUB-SECT. 6.— 
- (a). 

2780 i. Secretary of State for India— 
Contract for supply of goods by Com- 
manding Officer—Contract ultra vires.} 
—Pltf. having entered into a contract 
for the supply of horses’ food with the 
officer commanding the depot of a 
cava re ent, sued the Secretary of 
State for the balance due to him under 
the contract :—Held: an officer com- 
manding a depot, not being one of the 
officers authorised by the Governor- 
General in Council under Government 
of India Act, 1915, s. 30 (2), to enter 
into contracts on behalf, of the 
Secretary of State, the contract sued 
upon was ultra vires & could not be 
enforced against the latter.—Srcre- 
TARY OF STATE v. SARIN & Co. (1929), 
I. L. R. 11 Lah. 375.—IND. 


or. Who is Crown servant or agent— 
Contractor.}—Tesp. co. entered into s 
contract with the Minister of Hailways 
& Canals, as deliphergelears the Crown, 
for the enl ment of the L. Canal. 
Applit. oo. obtained under a lease 


from the Govt. the right to lay & main- 
tain a gas main across the solum of the 
canul. Clause 6 of the lease stipulated 
that, in the event of its gas main being 
from any cause injured, applt. co. was 
to have no claim or demand against 
‘* His Majesty, His servants or agents.”’ 
During the execution of the contract, a 
break occurred in the gas main, & 
applt. co. claimed damages alleging 
negligence of the resp. co. in dredging 
the bed of the canal :—Held : resp. co. 
was not a ‘ servant” or an “ agent ”’ 
within the contemplation of clause 6 
of the lease & was therefore Mable in 
dumages.--MONTREAL LIGHT, HEAT & 
POWER Co, v. QUINLAN & ROBERTSON, 
LTp., (1929) 3 D. L. R. 568; S.C. XK. 
385; revg., 44 Que. K. I. 230; affo., 
63 Que. S.C. 436; 31 Kev. Ley. 450.-- 
CAN. 


PART X. SECT. 1, SUB-SECT, 7.—-A. 


2743 v. ——.}—In an action for 
breach of warranty of authority, the 
cause of action is the breach of the 
express or implied promise of the person 
who assumes to act as agent that he 
has authority so to act, the con- 
sideration necessary to make that 
promise binding being found in the 
action of the other party in entering 
into the contract. Pitf. in euch an 
action need not establish that hoe 
believed deft.’3 representation that he 
had autkbority, though it must appear 
that he acted in relfance upon {t.— 
ppeee t. BROWN, {1923} V. L. R. 440. 
—A e 


2748 vi. -—-—.J—BROOKS, LTD. v. 
CLAUDE NEON GENERAL ADVERTISING, 
Lrp., (1932) 2 D. L. R. 45.—CAN. 
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2748 vii. —---.]—Deft., who at the 
tine was foe & Leas | share- 
holder of the lh. co., signed in the name 
of the co. a contract with pe for the 
sale & installation of an oil burner for 
the purpose of heating a building which 
was owned by deft. & rented to the I, 
co. The burner was installed, but the 
co. denied Hability on the contract. &, 
after setting up a defence to an action 
thereon, went into bkpcy. VPitf. then 
sued the present deft. for damuges for 
breach of warranty of authority. The 
judge held that deft. was the real pur- 
chaser & gave judgment agalnst him 
for the purchase price; leave being 
viven to pltf. to amend the statement 
of claim to accord with the evidence & 
the judgment. Deft. appealed & pitf. 
cross-appealed for Judgment for breach 
of warranty of authority :~-Held: the 
appeal should bo allowed on the 
grounds that’ deft. was not the renal 
purchaser & pitf. had not made out 
a case against him of breach of war- 
ranty of authority.—lFrss O11 Bour- 
NERS OF CANADA, Lrp. v. HUTCHINGS, 
{1933].2 W. W. R. 141; (1934) 1D. L. RB. 
3353 41 Man. li. hk, 307.-—-CAN. 


st. Liability for return of deposit.}— 
Where a person, falsely representing 
himself to he the agent for the owner of 
eertain land, entered into a contract 
for the sale thereof, & received a deposit 
on account of the purchase money, but 
the vendee could not obtain specific 
serformance of the contract :—Held : 
Is remedy against the agent for the 
return of the deposit was at law, & 
that a bill for that purpose would not 
lie.—-GRAHAM wv. POWELL (1868), 14 
Gr. 327.—CAN. 


4% 


Cases 2752— 2705. 


2752. Add. Annotations :—Apld. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. Refd. 
Edwards v. Porter, McNeall v. Hawes, [1923] 
2K. B. 538. 

2758. Citations :—For ‘‘ P. C.’”’ read ‘“ H. L.” 


2758a. Sale of goods—Principal not entitled 
to sell..—Where an agent purports to make 
a contract for a principal to buy goods, 
whether ascertained or not, or to sell unascer- 
tained goods, disclosing the fact that he is 
acting as agent, but not disclosing the name 
of his princ ar he is personally liable to the 
purchaser if it afterwards appear that the 
principal had no right to sell, it being pre- 
sumed that the purchaser would be unwilling 
to contract solely with an unknown man. 
But this presumption does not exist where a 
specific chattel] is so sold, it being impossible 
to suppose that a purchaser would impose or 
an agent accept such a liability.—-BENTON v. 
CAMPBELL, PARKER & Co., [1925] 2 K. B. 
410; 94 L. J. K. B. 881; 134 L. T. 60; 89 
J. P. 187; 41 T. L. R. 662; 69 Sol. Jo. 842. 





D. 0. 

2755a. Authority to compromise _ action.]— 
T., who owned a paper, formed a co. with a 
‘capital of £500 in £1 shares, & transferred his 
paper to the co. in consideration of the 
swullotment to him of the 500 shares. T. gave 
Miss P., who was the editor of the paper, 
475 shares, retaining 25 shures himself. 
& Miss P. were the directors of, & the only 
shareholders in, the co. Defts. published in 
one of their papers two articles which T. 
considered to be a libel upon himself & the 
co. to which he had transferred his paper. T. 
& the co. commenced actions for libel 
against defts. There was a meeting between 
TY. & ii,a representative of defts., with the 
object of settling the litigation, & eventually 
terms of settlement were arranged on 
Oct. 10, 1932, & initialled by T. & H. The 
terms, Which were headed with the names of 
two actions, provided: ‘“‘I accept the sum 
of 1,000 guineas on account of costs & ex- 
penses incurred in full discharge & settlement 
of my claims against ”’ defts. ‘* & the claims 
of the ”’ co. ‘‘ & the officers of that co., arising 
out of the articles published in the Daily 
Mail... & 1 will forthwith instruct my 
solrs. to serve notice of discontinuance, or 
to take such other steps or to agree to such 
other steps being taken to end the proceedings 
now pending.’ Provision was also made for 
a letter in the terms of an agreed draft to be 
written to T. by H. Pltf. co. & Miss P. did 
not agree to the proposed settlement, 
although defts. were ready & willing to carry 
out the settlement, & the actions proceeded 
to trial. Defts. counterclaimed against T. 
for breach of warranty of authority. 
returned a verdict for both T. & pltf. co., & 
judgment was entered for each of pltfs. with 
costs. The Ct. of Appeal, however, held that 
the alleged libel was not a libel on pitf. co., 
& set aside the judgment in favour of pltf. 
co. The judge at the trial held that @. 





PART X. SECT. 1, SUB-SECT. 7.—B. | Teat on certain 
2766 i. Third party in error as ee 
sea scope of agent’s authority. }— 

as agent of absentee penciorens 

Tmeseiated pitt., a solr., to distrain for 


The jury | 


goods. A claim was | Held 
made to the enodat by a chattel mtgee., 

whose right was contested by 
under instructions from deft., whose 
authority for such 
later repudiated by 


ENGLISH AND Empme Diarest SuPPLEMENT. 


represented & warranted that he had 
authority to settle the action on behalf of 
pitf. co., whereas in fact he had no such 
authority, & defts. were entitled to an inquiry 
as to the damages they had thereby sustained. 
Defts. appealed (inter alia) by leave of the 
trial judge, on the question of costs in both 
actions. Pltf., T. appealed against the 
judgment against him for damages for breach 
of warranty of authority on the ground that 
he had never represented that he had 
authority to settle the action on behalf of 
pitf. co., & because the transaction relied 
on in the counterclaim was only an executory 
accord giving rise to no rights :—Held: 
inasmuch as T. warranted that he had the 
authority that he professed to have, whereas 
in fact he had not that authority, he had 
broken his warranty & was liable in damages. 
—BRITISH RUSSIAN GAZETTE & TRADE OUT- 
LOOK, Lip. v. ASSOCIATED NEWSPAPERS, 
LTp.; TALBOT v. ASSOCIATED NEWSPAPERS, 
Lrp., [1933] 2 K. B. 616; 102 L. J. K. B. 775; 
149 L. T. 545, C. A. 


2757. Add. Annotation :—As to (1) Consd. Edwards 
: v. Porter (1924), 41 T. L. R. 57. 


2761. Add. Annotation :—As to (3) Refd. Edwards 

He Porter, McNeall v. Hawes, [1923] 2 K. B. 
38. 

2763. Add. Annotations :—As to (1) Refd. Edwards 
v. Porter, McNeall v. Hawes, [1923] 2 K. B. 
538 ; Edwards v. Porter (1924), 41 T. L. R. 
ee Mg (2) Refd. Re Wingfields, [1923] 2 

] 


2764. Add. Annotations :—Refd. Russian & English 
Bank v. Baring Bros. & Co., [1935] Ch. 120; 
Watts v. Official Solicitor, [1936] 1 All E. R. 
249; Myers v. Rothtield, [1938] 3 All HK. R. 
408 ; Brendon v. Spiro, [19388] 1 K. B. 176. 

2769. Add. Citation :—13 Asp. M. L. C. 463. 


2775a. ——— Acceptance subject to ratification. ]}— 
WATSON v. DAVIES, No. 1001a, ante. 


2777. Add. Annotations :—Consd. Edwards v. 
Porter, McNeall v. Hawes, [1923] 2 K. B. 538. 
Apld. British Russian Gazette & Trade Out- 
look, Ltd. v. Associated Newspapers, Ltd., 
Talbot v. Associated Newspapers, Ltd., [1933] 
2K. B. 6186. 


2780. Add. Annotation :—Consd. 
Porter (1924), 41 T. L. R. 57. 


2788. Add. Annotation :—Refd. Smith v. Buskell, 
Buskell v. Smith & G. W. Ry., [1919] 2 K. B. 
362. 


2791. Add. Annotation :—Refd. Cooper v. Dum- 
mett (1930), 70 L. Jo. 394. 


2792. Add. Annotation :—Refd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2K. B. 616. 


9795. Add. Annotations :—Refd. aor v. 
Porter, McNeall v. Hawes, [1923] 2 K. B. 
538 ; Edwards v. Porter (1924). 41 T. L. 5 BT; 
British Russian Gazette & Trade Outlook, 
Ltd. v. Associated Newspapers, Ltd., Talbot 
v. Associated Newspapers, Ltd., [1933] 2 


Edwards v. 





: pitf. could recover trom deft. 
his ponte: of the interpleader proceed - 
Inge upon a warranty of authorit 

CUNLIFFE ov. PLanTaA, (192013 W. W. R. 
roceedings was | 898; 54D. L. R. 196.—CAN. 
the landlords :— 


ltt. 
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K. B. 616; Gowers v. Lloyds & National 
Provincial Foreign Bank, Ltd., (1937] 3 
All BE. R. 55. 

2807. Add. Annotation :—Refd. Holt v. Markham, 
{1923) 1 K. B. 504. 


2812. Add. Annotation :—A to (2) Refd. Archangel 
Saw Mills v. Baring & A.-G., Steam Saw Mills 
v. Baring & A.-G. (1921), 37 T. L. R. 857. 


2814a. Agent recelving proceeds of sale of goods 
for credit of forelgn Government.]—In 1917 
pltfs., under licence from the Russian 
Imperial Govt. exported timber to this 
country, &, in accordance with the con- 
ditions of the licence, paid the purchases 
money received by them for the timber to 
deft. bankers for the credit of the Russian 
Govt. They then became entitled to receive 
from the Govt. in Russia an equivalent 
amount in roubles at a fixed rate of exchange. 
In Mar. 1917, the Imperial Govt. was over- 
thrown by a revolution, & was succeeded by 
a Provisional Govt., which in its turn, was, on 
Nov. 7, 1917, displaced by the Bolshevists, 
who, on Dec. 13, forcibly dissolved the 
Constituent Assembly & established a Soviet 
Republic. Plt:s. having received no roubles 
in Russia, brought actions against the 
bankers to recuver two sums of money, one 
of which was paid to them by pltfs. in the 
second action before Nov. 7, & the other by 
pltfs. in the first action on Nov. 9, at which 
date they did not know of the Bolshevist 
revolution. Pltfs. in both actions alleged 


that the bankers & the Russian Govt. were |, 


merely trustees for them, & the money having 
been paid under a contract, the consiJeration 
for which had entirely failed, tie. were 
entitled to recover. Pltfs. in the first ection 
further contended that they had paid the 
money under a mistake of fact, & on that. 


ground also they were entitled to recover it: . 


—Held: (1) this money had been paid to the 
bank as agents for the Russian Govt., & the 
ct. would not order payment of it in the 
absence of that Govt. or its representatives ; 
(2) the bank were entitled to keep the money 
in their hands, but must undertake not to 
part with it without notice to pltfs. & an 
order of the ct.—STEAM SAW MILLs Co. v. 
Barina BrorgEers & Co., ARCHANGEL SAW 
MILLs Co. v. BARING BROTHERS & Co., [1922] 
1 Ch. 244; 91 L. J. Ch. 325; 
403; 88 T. L. R. 200 ; 66 Sol. Jo. 170,C. A. 


Annotations :—.1s to (1) Refd. Home & Colonial Insce. ¢. 
“London Guarantee & Accident Co. (1928), 45 T. LL. BR. 
134; Morgan v. Ashcroft, [1938] 1 K. 13. 49. 
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Bros., Ltd. (1931), 146 L. T. 258. 


2818. Add. Annotations :~-Consd. Scottish Metro- 
olitan Assce. v. Samuei, [1923] 1 K. B. 348. 
efd. British American Continental Bank v. 
ee Bank for Foreign Trade, [1926] 1 

. B. 328. 


2825. Add. Annotation :—Refd. Re 
[1928] Ch. 199. 


2826. Add. Annotations :—Apld. ere! Comrs. 
v. National Provincial & Union Bank of 
England (1922), 127 L. T. 452. Distd. Steam 
Saw Mills Co. v. Baring, Archangel Saw Mills 
Co. v. Baring, [1922] 1 Ch. 244. Consd. 
British American Continental Bank v. British 
Bank for Foreign Trade, [1926] 1 K. B. 328. 
Refd. Jones v. Waring & Gillow, [1926] A. O. 
670; Morgan v. Ashcroft, [19388] 1 Ke. B. 
AQ. 

2828. Add. Annotations :—Consd. Scottish Metro- 
politen Assce. v. Samuel, [1023] 1 K. B. 348. 

efd. British American Continental Bank v. 
British Bank for Foreign Trade, [1926] 1 K.B. 
328. 

2831. Add. Annotation :—Consd. Guaranty Trust 
of New York v. Hannay, [1918] 2 K. B. 

2d. 

2834. Add. Annotation :—As to (1) Refd. British 
American Continental Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 328, 

2837. Add. Annotation :-—-Refd. Gowers v. Lloyds 
& National Provincial Foreign Bank, IJ.td., 
[1937] 3 All Ie. 1. 55. 

2839. Add. Annotations :~-Refd. Marshail Shipping 
Co. v. Board of Trade, [1923] 2 K. B. 343; 
China Navigation Ovo. v. A.-G. (1932), 48 
T. L. R. 3765. 


2841. Add. Annotations :—-Refd. Holt v. Markham, 
[1923] 1 K. HB. 504; Jones v. Waring & 
Gillow, [1926].A. C. 670 ; Morgan uv. Ashcroft, 
[1937] 8 All BE. R. 92. 

2842. Add. Annotation :—As to (3) Consd. Rek- 
stin v. Severo Sibirsko Gosudarstvernnoe 
Akcionernoe Olschestro Komseverputj & 
Bank for Russian Trade, Ltd. (1932), 48 
T. L. R. 422. Generally, Refd. Rekstin v. 
Severo Sibirsko Gosudarstvernnoe Akcioner- 
noe Olschestro Komseverput]) & Bank for 
Russian Trade, Ltd., [19383] 1 K. B. 47. 


Lever 


A Debtor, 


126 L. T. | 2851. Add. Annotation :—Refd. Blaustein v. Maltz, 


Mitchell & Co., [1987] 2 K. B. 142. 
2866. Add. Annotation :—Folld. Hosier v. Derby 
(Earl), [1918] 2 K. B. 671. 
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PART X. SECT. 1, SUB-SECT. 8.— 
A. (a). 


2808 iii. Subject to apecial 
terms.}—Pltf. Usted land with defts. 
for sale. Defta. secured a prospective 
purchaser, receiving from him $1,000 
as deposit & gave a receipt setting 
out the terms of sale & concluding 
*“*Money to be refunded if 


pure aser to hold the deposit on his 
ehalf, & pitf. could not recover the 
money from defts. as if it had been 
received by them simply & solely on 
her behalf.—GrRay v. MURCHISON 
UE ae 70 D. LL. R. 73 [1922] 3 

. W. R. 545.—CAN. 

2808 iv. -}+—Where a person who 
has offered, the agent of an 
owner of land, to buy the land for 





-dition tha 


cash pays the agent a deposit on the 
proposed purchase-price on the con- 
the money shall be held 
ending the execution of a transfer 
vy the owner, then Living abroad, & 
that, if the transfer is not executed & 
returned, the money will be handed 
back to the payer, the agent is bound 
to so hold the money & return it if 
he cannot procure the_ transfer.-— 
BELL v. KROHN, (1931) 2 W. W. R. 
701.—CAN. 

2808 iv. Larceny from pur- 
chaser.J—An agent converting to his 
own use a deposit on sale is guilty of 
larceny from the purchaser.—RK. v. 
SPEIGAL, {19382] 4 D. L. R. 709; 58 
Cc. C. C. 297. AN. 

2809 ia. -——- -—— .}-—-Where 
a vendor has agreed to pay a& com- 
mission to his agent & has agreed that 


the amount received by the agent as 
a deposit from the purc rsbould be 
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retained by the agent in part payment 
of such commission & has given security 
for the balance, the deposit must be 
treated as paid over to the vendor, & 
in an action for monoy had & received 
it is only from the vendor that it can 
be recovered. BRUNSTETTER v. ZURH- 
ING, [1918] 3 W. W R. 546.—CAN. 


PART X. SECT. 1, SUB-SECT. 8.— 
A. (b) if. 


2828 v. .}-—If a bank pays 
money on a forged cheque to an inno- 
cent agent who at the time informs 
the bank that he {a an agent & not a 
pence. & who before discovery of 
he forgery pays the money over in 
accordance with instructions received 
from his principal, the bank cannot 
recover the amount from such agent.— 
BANQUE D’HOCHELAGA 0. MARSHALL, 
{1921} 2 W. W . 496; 31 Man. 
L. R. 242.—CAN 





Cases 2867—3014. 


2867. Add. Annotation :—Consd. R. v. Income Tax 
Special Purposes Comrs., Fz p. Dr. Barnado’s 
Homes National Incorporated Assocn., [1920] 


1K. B. 26. 
2877. Add. Annotation i Gene, Rekstin v. Severo 
Sibirsko Gosudarstvernnoe Akcionernoe 


Olschestro Komseverputj & Bank for Russian 
Trade, Ltd., [1933] 1 K. B. 47. 


2882. Add. Annotation :—Dbtd. & Distd. Timp- 
son’s Executors v. Yerbury, [1936] 1 All E. R. 
186. 


2888. Add. Annotations :—Consd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926) 1 K. B. 328; Jones v. Waring 
& Gillow, [1926] A. C. 670. Refd. Gowers v. 
Lloyds & National Provincial Foreign Bank, 
Ltd., [1958S] L AI I. R. 766, 


2895. Add. Annotation :—Refd. Lawrence v. Hayes, 
[1927] 2 K. B. 111. 


2899. Add. Annotation :—Refd. McCreagh v. Judd, 
[1923] W. N. 174. 


2924. Add. Annotation :—Refd. Belvedere Fisb 
Guano Co. v. Rainham Chemical Works, 


Part Xl.—Duration and 


2989. Add. Annotation :—Apld. ‘iraves v. Cohen 


(1929), 46 T. L. RR. 121. 

3002. Add. Annotation :—Apld. Graves v. Cohen 
(1929), 46 T. L. R. 121. 

3004. Add. Annotation :—Refd. In the Estate of 
Dinshaw, [1930] P. 180. 


PART X. SECT. ah SUB-SECT. 2.— 


2918 1. General rule.J—Where a third 
party has suffered loss or injury he 
nas no right of action against an agent 
personally unless the agent has been 
guilty of a wrong ora breach of trust.— 
WINTERMUTE v. MOULTON (1922), 65 


version. 


against M. 


2953. Add. 
2964. Add. Annotation 


without Piaving made the paylnents 
A. (b). called for by the agreement. 
sued both defts. for damages for con- 
The defence of the co. was 
struck out & the action procecded 
:—Held; by the agreement 
deft. co. became at loast a trustee for 
pitf., & that tho sale of the cars in 
violation of the agreement was a breach 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


Feldman & Partridge, Ind Coope v. Same, 
[1920] 2 K. B. 487. 

2926. Add. Annotation :—Consd. Weld-Blundell v. 
Stephens, [1920] A. C. 956. 

2940. Add. Annotations :—Consd. Fenton Textile 
Assocn. v. Thomas (1929), 45 T. L. R. 264. 
Refd. Underwood v. Bank of Liverpool, 
Same v. Barclays Bank, [1924] 1 K. B. 775 ; 
London & Montrose Shipbuilding & Repairing 
Co. v. Barclays Bank (1925), 31 Com. Cas. 67; 
Leitch (William) & Co. v. Leydon; Barr 
(A. G.) & Co. v. Macgeoghegan (1930), 47 
T. L. R. 81; United Fruit Co. v. Frederick 
Leyland & Co. (19380), 47 T. L. R. 33; 
Savory (G. B.) & Co. v. Lloyds Bank, Ltd. 
(1932), 146 L. T. 530; The Arpad, [1934] 
P. 189. 


2943. Add. Annotation :—Refd. Jones v. Waring 


& Gillow, (1925) 2 K. B. 612. 


2951. Add. Annotation :—Refd. Banbury v. Bank 


of Montreal, [1918] A. C. 626. 
Annotation :—Consd. 
Porter (1924), 41 T. L. R. 57. 
:—Refd. Gottschalck & Co. 
v. Velez & Co. (1936), 53 R. P. C. 408. 


Edwards iv. 


ae elena ae emesnninl 


Termination of Agency. 


3005. Add. Annotations :—Refd. Albemarle Supply 


Co. v. Hind, [1928] 1 K. B. 307; Re Blake, 
Re Minahan’ 8s Petition of Right, [1932] 1 Ch. 


54, 
3014. Add. Annotation :—Refd. Payzu v. Saunders, 
ereee 2K. B. 581. 
do.—TYNAN wv. A’BECKETT, [1923] 
Pitt. V.L. R. 412.—AUS. 
2965 viii. .}—-A contract of 





agency can in the absence of a term, 
express or implied to the contrary, 
be terminated at the will of either 
party.—POLLARD wv. GIBSON, [1924] 
4D. L. R. 354; 55 O. L. R. 424: 
varying, 54 O. L. R. 419.—CAN. 


LTp. v. 


Dedede Oe Us of the trust, for which deft. M., as well 

PART X. SECT. 2, SUB-SECT. 2.— | a8 deft. co., was liable in damages.— 
B. (a). DEALERS FINANCE CORPN., 

20441. Agent holding goods for MASTERSON Motors, LTD. & MASTER- 


principal— Absolute refusal to true 
owner, J—-A servant or agont can be 
sued for conversion of a chattel] mtge. 
claimed by pltf. from the master or 
principal, where the refusal by such 
servant or agent to deliver it. to the 
pitt. is absolute.—ADVANCK RUMELY 

THRESHER CO., INCORPORATED 0. 
SErvicE, [1919] 2 W. W. R. 647; 
12 Sask, "L. R. 294.—CAN. 


sr. Breach of trust.|— Under an agree- 
ment between pitf. finance co. & deft. 
co. which was a& retail dealer in motor 
cars, the former co. tinanced for tho 
latter co. certain shipments of oars 
consigned by the manufacturers, under 
bills of lading with draft attached, to 
the deft. co. By tho terms of said 
omont doft. co. covenanted not to 

soll, mtge., etc., the cars without 
first having paid in cash the unpaid 
balance of the purchaso-price, & to hald 
the oars in trust for ie tf. until their 
rice had been paid in full, & by the 
atter clause doft. oo. also expressly 
adnutted that until such amount was 
the it had no right or title in the cars. 
‘he cars were never in the possession 
\tf., nor did pltf. have an a ees 
off the manufacturers wi respect 
to them. The ment was signed 
for deft. co. by deft., M., its president ; 
& through him deft. 00. sold the cars 


BON, (1931) 1 W. W. R. ia 4D.L. R. 
730; ake fe {1931] 1 we . R. 194; 
258. L. R. 240.—CAN 


PART X. SECT. 2, SUB-SECT. 2.— 
B. (b). 


29501. AMfisrepresentalions — Reck- 
less. }—Deft., as agent for the owner, 
induced pitt. to purchase a grocery 
business. Pltf. claimed damages from 
deft. on the ground that he had induced 
her to purchase the business by mis- 
representations. The jury found that 
the representations made were untrue, 
that they had been made by deft. 
recklessly & without regard to their 
truth or falsehood, & that they had 
induced pltf. to purchase the business : 
—Helad: the jury was justified in 
treating deft.’s statements as definite 
representations & in concluding that 
they were made to induce & did 
induce, pltf. to buy the business.— 
EASTERBROOK wv. HOPKINS, [1918) 
N. Z. L. R. 428.—N.Z. 


PART XI. SECT. 2,SUB-SECT. 1.— 


2965 vii. ---In = an ae 
house agent’s agreement the principal 
may revoke the eae s authority at 
any time before agent has fully 
performed what he was authorised to 


108 





PART XI. SECT. 2, SUB-SECT. 1.—B 

2976 vi. Loss of subject-matter.|—. 
Deft., the purchaser under an agrec- 
ment for the sale of timber limits, listed 
the property with 1h. for sale. B. 
introduced C. as a prospective pur- 
chaser. Deft. being unable to meet 
the payments due undor his agreement 
guve his vendors a quit-claim deed & 
they gave him an option to purchase 
again. This Her expired, & deft. 
discontinued al otiations for about 
nine months. e then obtained 
another option, &, having made another 
agreement with the owners to De iererte 
then affected a sale to C. Plitf., who 
was an assignee of B., claimed a com- 
mission on this sale:—Held: deft.’s 
contract with B. was determined when 
deft. lost the property, &, when after 
the lapse of the nine months, deft. again 
obtained an interest in it le was free 
to deal with C. or any one else on his 
own account.—-CURTIS wv. CRUICK- 
BHANK, [1929] 2 D. L. R. 35; 1 

. W. 1 851; 40 B.C. R. 546.— 
CAN. 


PART XI. SECT. 3, SUB-SECT. 1. 


st. Death of Sia oe a ed to con- 
vey land.}—He under a power of 
attorney exccuted by M., who died in 
1919, her attorney could execute a 
valid transfer of her land, after her 
death.— Re McCarry (1920), 53 D. L.R. 
249: 47 O. L. R. 285.—CAN. 





3027a. 


3040a. 


3025. Add. Annotation :—Refd. Re Vulcaan Coal 


Co., Harrison v. Harbottle, [1922] 2 Ch. 60. 


8027. Add. Annotation :—As to (1) Folld. Schostall 


v. Johnson (1919), 36 T. L. R. 75. 


Agent not interned.|—In Aug. 
1912, pltf., who was an Austrian subject 
residing in this country, made with defts., 
who were sugar brokers in L., a contract 
whereby for three years he was to have a 
share of the commissions & profits on certain 
business introduced by him & was to assist 
in defts.’ general business in return for a 
share of the profits. War broke out between 
England & Austria in Aug. 1914, but pltf. 
was exempted from internment & was 
allowed to travel between his house & defts.’ 
place of business. In Sept. 1914, defts. 
wrote to pltf. that in the circumstances the 
agreement was null & void, & gave him to 
understand that it was of no use for him to 
attempt to do business for them any longer. 
In an action for breach of the contract :— 
Held: the status of pltf. as the subject of an 
enemy State did not in the circumstances 
make the contract impossible of performance, 
. pltf. was entitled to damages.—ScHosvTatLL 
. JOHNSON (1019), 36 T. L. R. 75. 








so28, ai Citations :—-affd., [1918] A. 0. 239; 


87 L. J. K. B. 416; 118 L. T. 1263 B4 
T. L. R. 206; 62 Sol. Jo. 290, EL. L. 

Add. Annotations :—As to (1) Refd. Ertel 
Bieber v. Rio Tinto Co., [1918] A. C. 260. 
As to (2) Distd. Fried Krupp Akt. v. Orconera 
Tron Ore Co. (1919), 88 L. J. Ch. 304. Refd. 
Naylor, Benzon v. Krainische Industrie 
Gesellschaft, [1918] 1 - B. 331; Kedriguez 
v. Speyer, [1919] A. C. 5 


3029. Add. Annotation: aa fo (2) Refd. Naylor, 


Benzon v. Krainische Industrie Gesellschast:. 
[1918] 1K. B. 3881. 


3030. Add. Annotation :—Refd. Schostall v. John- 


son (1919), 36 T. L. R. 75. 


3031. Add. Anhotation :-—Consd. Rekstin v. Severo 


Sibirsko Gosudarstvernnoe  Akcionernoe 
Olschestro Komseverputj & Bank for Russian 
Trade, Ltd., [1938] 1 K. B. 47. 








.|—By an underwriting contract 
dated Dec. 3, 1919, a syndicate agreed with 
a co. in consideration of a commission to 
subscribe for 150,000 of 350,000 shares to be 
offered to the public by a prospectus then 
about to be issued, & all allotments to the 
public were to be applied in relief of the 
syndicate’s obligation to take up the 150,000 


shares. By a sub-underwriting letter applt.’ 


agreed with the syndicate to subscribe 
10,000 of the 150,000 shares underwritten 
by them & stated: ‘ We now hand you 





attorney under seal, which 


PART XI. SECT. 3, SUB-SECT. 4. | i estate, & In par 
3015 i. General rule.J}—On June 19, 

1925, C. epoved IP. ber attorney by 

& power oO 1925, C. was 


& thereafter | authority to sell was not rendered irre- 


Vol. I.—Agency. Cases 3025—3057. 


application for the shares hereby under- 
written by us together with cheque for £1,256, 
being deposit of 2s. 6d. per share.’’ The 
letter also provided that applt. was only to 
be allotted & pay for so many of the 10,000 
shares as should be his due proportion of the 
shares not taken up by the public, & that 
he was to receive a commission on the shares 
sub-underwritten by him. The letter also 
contained this clause: ‘‘ This contract & our 
said application shall, notwithstanding any 


. withdrawal on our part &/or any repudiation 


of our responsibility hereunder, or under 
the said application form, be sufficient to 
authorise & empower the directors to allot 
to us the above-mentioned shares & enter 
our name in the register of members in 
respect thereof.’”? Applt. did not in fact 
sign or hand to the syndicate any written 
application to the co. for the 10,000 shares 
as contemplated by the sub-underwriting 
letter, but he handed to the syndicate the 
letter together with his cheque tor £1,250 in 
their favour. On the issue of the prospectus 
only 55,000 shares were applied for by the 
public. On Dec. 12 the syndicate verbally 
applied in their own name & in the names of 
several sub-underwriters including applt. for 
an allotment of the total amount of the shares 
which they were bound to take up & paid 
with their own cheque for the total amount 
of the application myney. On the same day 
the co. allotted to upplt. 6,334, being his 
proportion of the 10,000 shares under his 
sub-underwriting letter. On Dee. 22, applt. 
wrote to the co. withdrawing his application 
for shares, meaning his sub-underwriting 
letter, but on Dec. 29 the co. sent him the 
usual formal notice of the allotment. to him 
of 6,334 shares. On motion by applt. to 
rectify the register by removing his name 
therefrom as the holder of the 6,334 shares :— 
Held: the authority given by applt. to the 
syndicate to apply for shares was a con- 
tinuing & irrevocable authority coupled with 
an interest which he was not entitled to 
withdraw.—te OLYMPIC REINSURANCE Co., 
Po.Le’s CASE, [1920} 2 Ch. 341; 89 4. J. Ch. 
544; 123 L. T. 786; 36'T. LR. 691, C. A. 
See, generally, COMPANIES, Vol. IX., pp. 182 
el seq. 


8041a. --—— Agent having sole selling rights of 


manufacture. ]— HMLLISs STeRLING Book K irip- 
ING MACHINEs, Trp, v. ELLIs ADDING TYPE- 
WRITING Co. (1930), 74 Sol. Jo. 26. 


. Add. Annotation :-—Refd. Smith v. Wood 


(1928), 1389 L. T. 250. 


. Add. Annotations :—Refd. Cheshire — v. 


Vaughan, [1920] 3 K. B. 240; Maskell v. 
Lill, ge ta B. 157. 


articniar & power to | insanity.—Jte COLEMAN, La p. Pror- 
estate & withdraw | STING (1931), 24 Tas. L. RN. 77.--AUS. 
money from her bank account & employ 
it for any of the purposes mentioned in 
the deed. On Sept. 9, 
Ce to come into operation certified to be insane, 


PART XI, SECT. 4, SUB-SECT. 3. 
3045 iii. ——— J—~Held : a mere 





was incapacitated through | until her death on Apr. 27, 1928, she vocable, either by reason of ity express 
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@ supervention of C.’s 


iliness from attending to business. The | was unable to manage her affairs :—- luable conxideration 
deed purported to confer on P. wide | Held: the Power of attorney became ee ey CUM ROOD: 
powers of management in respect of | void on t 


having been = gtven. —- MAHOOD _ vp. 
GEANGE, [1927] N. Z ZL. R. 780.—-N.Z 


Vol, If. ‘Cases 4—2Qa. 


AGRICULTURE. 


NorTe.—The Act now in force in England is ‘‘ Agricultural Holdings Act, 1923 (c. 9),’’ herein referred 
to as A. H. Act, 1923. The Act repealed (inter alia) A. H.“Act of 1908 (c. 28). 

Owing to the statutory extensions in the law since the original volume was published the following 
new sub-sections have been added to Part V., Sect. 3 :— 

SUB-SEcT. 1a.—COMPENSATION FOR INCREASED OR DIMINISHED VALUE OF HOLDING. 

SUB-SECT. 3a.—COMPENSATION FOR ENFORCEMENT OF PROPER CULTIVATION. 


SuB-sectT. 3b.—AS8CERTAINMENT OF COMPENSATION. 


Part |.——Definitions. 
Add the following cross-references :—‘‘ Market garden.’’]—See Nos. 267b, 267c, post. 


ad 


** Agricultural holding.’’ ]—See No. 30f, post. 


Part I1—Commencement, Duration, and Termination of 
Agricultural Tenancy. 


4. 


19. 


24a, 


Add. Annotations :—Refd. Croft v. Blay, 
{1919} 1 Ch. 277; Simmons v. Crossley, 
[1922] 2 K. B. 95. 

Add. Annotaticns ;—As to (2) Refd. Re Bebing- 
ton’s Tenancy, Bebington v. Wildman, 
([1921] 1 Ch. 559; Fordree v. Barrell (1931), 
95 J. P. 141. 

Agriculture Act, 1920 (c. 76), s. 28—-To what 
tenancies applicable.|—The above sect., which 
renders a notice to quit a holding invalid if 


it purports to determine the tenancy before: 


the expiration of twelve months from the 
end of the then current year of tenancy, 
applies not only to the case ot u yearly 
tenancy but to all contracts of tena”cy in 
which a notice to quit is required to deter- 
mine the tenancy, including a lease for 
twenty-one years with an option to either 
party to determine it on six months’ notice 
at the end of the first seven or fourteen years 


nn ame: | A REO rt ett 





24b. 


27a. 


29a. 








oftheterm. A notice to quit includesa notice 
to determine the tenancy.—EDELL v. DULIEU, 
[1924] A.C, 38; 93L.J.K. B. 286; 130 L. T. 
390; 40 T. L. R. 84; 68 Sol. Jo. 183, H. L. 


Agricultural Holdings Act, 1923 (c. 9), 
s. 25 (1).]—The above sub-sect. applies to a 
notice to quit given by a tenant, as well as 
to a notice to quit given by a landlord.— 
FLATHER ». Hoop (1928), 44 T. L. R. 608; 
72 Sol. Jo. 468. 


One month’s notice in lease-- Whether Agri- 
cultural Holdings Act, 1908 (c. 28), s. 22. 
applicable.|-— WieMBp.ey CoRPN, ov. SHERREN, 
[1988] 4 AIM. Re 255 


aie ded. 
Termination of tenancy--—Whether matter for 
arbitrator—Under Agricultural Holdings Act, 
1923 (c. 9), s. 16.|—-A question whether a 
tenancy has terminated or not is not a 
question or difference arising out of the 


eee LRN tem ete 





Rs OER EE IN y= ee nen ie re ay ne RA RO te 


notice being in the name of one of the 


PART I. 


sa. ‘* Agriculturist "°—Saskatchewan 
Co-operative levator Company Acts. )\— 
Re COMPANIES Winnina Up Act, Re 
SASKATCHEWAN CO-OPERATIVE ELEVA: 
TOR Co., LTp. (Sask.), [1927] 4 D. L. KR. 
804; [1927] 3 W. W. Rt. 269.—CAN. 


ad. ** Market garden.’’--Not expert- 
mental growing establishment.] 
—WATTERS vt. HUNTER, [1927] 8. C. 
310.—SCOT. 


se. —— Whether “ holding "' includes 
“mart of a holding.’’|—He in the 
construction of Market Gardeners 
Compensation (Scotland) Act, 1897 
(c. 22), the term ‘“ holding ”’ includes 
*‘ part of a holding,’’ & consequently 
sect. 4 of the Act applies where part of 
a farm, held under an _ ordinary 
agricultural lease, had béen cultivated 
as a market garden prior to the com- 
mencement of the Act.—CALLANDER ¥. 
SmirH (1900),37 Sc. L. R. 890.—S8COT, 


sf. “ Agricultural  holding.’’}—~Two 
enclosures of ‘‘ permanent grass park ”’ 
10 & 3} acres in extent, on which there 
were no buildings, were used by the 
tenant, a dairykeeper, for the grazing 
& feeding of 5 cows & 1 horse. In 
his dairy business, which had existed 
before he got the enclosures, he sold 
the milk ipa orp by his own 5 cows, 
& the milk, which he bought of other 
10 cows belonging to neighbouring 
farmers. eine pore ae for ne 
urpose 0 e ho or conveying 
he milk to market :—Held: the sub- 


jects were not ‘‘ held for the purpose 
of a business or calling not primarily 
agricultural or pastoral,’’ within Simall 
Landholders oe Act, 1911 
(c. 49), 8. 26 (3) (v), & consequently 
were not excluded from the operation 
of the Act.—-HOWATSON v. M‘CLYMONT 
(1914), 51 8c. L. R. 153.—SCOT. 


PART II. SECT. 3, SUB-SECT. 2.—A. 


fi. Unregistered. )—--In an action 
of removing from an agricultural hold- 
ing it was admitted that a removal 
notice had been sont by unregistered 
letter & had beon received. It was 
also conceded that the promaons of 
Removal Terms (Scotland) Act, 1886, 
did not apply :—-Held: under rule 113 
of Sheriff Cts. (Scotland) Act, a 
landlord was entitled to adopt any one 
of the three metbods of giving notice 
there set. forth, t must adopt one or 
other of them; &, accordingly, the 
notice of intention to bring the tenancy 
to an end sent by un stered letter 
was invalid. DEPARTMENT OF AGRI- 
CULTURE FOR SCOTLAND 1. Goop- 
FELLOW, [1931] 8. C. 550.—SCOT. 


sk. Joint tenants in posseasion by tacit 
relocation—Netice to terminate given by 
one tenant,)—-Two brothers were ye 
ners & joint tenante under a iease 
renewable by tacit relocation. The 
elder brother, the active partner, gave 
notice in writ to the landlord tLat 
he intended to leave the farm. Sub- 
sequently they declined to remove 
from thé farm, on the ground that the 





joint tenants only, was insufficient to 
prevent renewal of the lease by tacit relo- 
cation :—Held: (1) the notice neces- 
sary, utcdler A. H. (Scotland) Act, 1908 
(c. 64), 8. 18 (1), to prevent tacit reloca- 
tion, might be given by aduly authorised 
agent for the tenant; (2) as the evi- 
dence showed that the elder brother 
had sufficient authority to terminate 
the lease on behalf of the partners, the 
notice given by him was effectual to 
prevent tacit relocation, although the 
fect that he was acting both for him- 
self & as agent for his brother did not 
appear er facie of the notice.—GRAHAM 
v. STIRLING, [1922] S. C. 90.—SCOT. 


PART II. SECT. 3, SUB-SECT. 2.—B. 


sp. Statutory provisions—-Contract 
ang out.}—~Parties to a lease of agri 
cultural subjects eannot contract out 
of the statutory provisions with regard 
to notice of termination of the tenancy. 
—Dvuauip v. MUIRHEAD, [1926] 8. C. 
1078.-—-SCOT. 


PART II. SECT. 3, SUB-SECT. 6. 


29al. Termination of tenancy— Whether 
matter for arbitrator—Under Agricultural 
Holdings (Scotland) Act, 1923 (ce. 10), 
8s. 15.)—Held: not one of the matters 
remitted to the exclusive jurisdic. 
tion of the arbitrator.—DONALDSON’SA 
HOSPITAL (EDINBURGH) TRUSTEFS Uv, 
ESSLEMONT, pre) S.C.199; on appeal, 
11926] 8S. C. (H. L.) 88.—8COT. 


Cases 28a—vée. 


st. Lessor ae rks under power in 
lease— Purchaser 


having sold the farm, & 
in possession to the knowledge of deft., 
the latter ae conclude that pitt. 
had exercised the right to sell given 
the lessor under the lease & that 
his learo was therefore at an end; 


termination of the tenancy ’’ within the above 
sect.—SIMPSON v. BATEY, [1924] 2 K. B. 666 ; 
93 L. J. K. B. 919; 131 L. T. 724; 68 Sol. Jo. 
734, C. A. 


Annolalions :—Expld. R. v. Powell, Ex p. Camden 11925) J 


41. Consd. Lowther v. Clifford, [1927] 1 K. B.13 


Refd. Harrison v. Ridgway (1925), 133 "L. T. 238. 
29b. —— ———- 





-J—In Agricultural Holdings 
Act, 1923 (c. 9), s. 16 (1), which specifies the 
various kinds of question, difference, or claim 
to be determined by arbn. under the Act, 
the words ‘ arising out of the termination 
of the tenancy of the holding ”’ apply to a 
question, difference, or claim of any of the 
kinds previously mentioned in the sub-sect., 
&, consequently, no question, difference, or 
claim of any of these kinds can arise for 
determination by arbn. under the Act until 
after the termination of the tenancy. 

The landlord of an agricultural holding 
gave to the tenant a notice to quit on a 
certain day. The landlord alleged that 
before that day the notice to quit was with- 
drawn by mutual consent. The tenant 
denied that he ever consented to a with- 
drawal of the notice to quit, & continued to 
occupy the holding after that day. Subse- 
quently, on the application of the tenant the 
Minister of Agriculture & Fisheries appointed 
an arbitrator to determine in accordance 
with Agricultural Holdings Act, 1923, the 
following claims, questions, or differences 
between the partie ‘ly, (a) whether 
the tenancy had been determined by the 
notice to quit; (b) whether the tenant was 
entitled to compensation for disturbance, &, 
if so, the amount thereof; & (ec) the amount 
of the compensation to the tenant for im- 
provements & certain other matters :—Held : 
questions such as these were not questions 
which under sect. 16 (1) of the Act should 
be determined by arbn. in accordance with 
the Act, unless were questions ‘‘ arising out 
of the termination of the tenancy ’”’; that 
inasmuch as it did not appear that the 
tenancy had been terminated by the notice 
to quit or otherwise, these questions could 
not be said to arise out of the termination of 
the tenancy, & consequently that the arbi- 
trator should be prohibited from proceeding 
with the arbn.-—R. v. POWELL, Jvx p. CAMDEN 





(MARQUIS), [1925] 1 K. B. 641; 94 LL. J. 
K. B. 183 | 132 L. TT. 766; 89 J. P. 64; 41 
T. L. RR. 277 ; 23 L. G. lh. 391, D.C. 


Annolations:—Consd. Lowther v. eitoed ed }1 K.B.130. 


Refd. Harrison ». Ridgway (1925), 133 L. T. 238; R. v. 
Weobstor,: Ec p. Marshall (1931), 95 J. P. 226. 
29c. —-— Whether condition precedent to arbitra- 


tlon—Under Agricultural Holdings Act, 1923 
(c. 9), 8. 16.|—The words “ arising out of the 
termination of the tenancy of the holding” 
in the above sect. apply to the whole of the 
preceding part of sub-sect. 1 of the sect., & 
the determination of the tenancy is a con- 
dition precedent to the right to demand the 
appointment of an arbitrator.—R. v. POWELL, 
Ez p. CAMDEN (MARQUIS), [1925] 1 K. B. 641; 


LE AS adel -= draw 
not — eld ptf. 


ut purchaser 


aldol 
ie 1021; 


ENGLISH aND Empire Digest SUPPLEMENT. 


94L.J.K. B. 483; 132 L. T. 766; 89 J. P. 
64; 41 T.L. R. 277; 23 L. G. R. 391, D.C. 


Aalaltone: -—Folld. Harreoa v. Ridgway (1925), 133 Ms T. 


238. 


Consd. Lowther v. Clifford, [1927] 1 K. B. 130. 


Reid. R. v. Webster, Hz p. Marshall (1931), 95 ce P, 226, 


29d. 














tenancy is a condition precedent to the right 
to have a dispute within above sect. decided 
by arbn. Where the tenancy has not been 
determined, the county ct. has jurisdiction 
to try the issue.—HARRISON v. RIDGWAY 
(1925), 133 L. T. 238 ; 23 L. G. R. 434, D.C. 


Annotation :—Consd. Lowther v. Clifford, [1927] 1 K. B.130, 


30a. 


Agricultural Land Sales (Restriction of Notices 
to Quit) Act, 1919 (c. 63)—Application of 
Act.]—Sect. 1 of the above Act, rendering 
null & void notices to quit in the event of 
sales, applies (1) where the sale is a sub-sale 
of an interest under a previous contract ; 
(2) to equitable as well as legal owners; 
(3) where notice is by one person & sale by 
another; (4) to the whole holding, although 
the sale is only as to a part.— ROBINSON v. 
NESBITT (1920), 64 Sol. Jo. 291. 


Annotation :—Generally, Apprvd. Blay v. Dadswell, [1922] 1 
K. B. 632. 


30b. 


* 


$0c. 


30d. 


—-—— Contract for sale after passing of Act— 
Notice by one person—Sale by another.|— 
ROBINSON v. Ngspitt, No. 80a, ante. 

—— -——— Sale requiring consent of several 
parties—Consent of some parties given after 
passing of Act.|—A contract to sell to piltf. 
land under Church Building Act, 1839 (c. 49), 
was entered into before the passing of the 
Act of 1919, by several, but not all, of the 
persons whose consent was necessary to the 
sale. At the time of the contract deft. was 
in occupation of the land as yearly tenant, 
but was under a notice to quit which had 
been served upon him by the vendors. All 
the persons whose consents were necessary 
for the sale subsequently joined in the con- 
veyance to pltf., which was executed after 
the passing of the Act of 1919:—Held: the 
contract of sale was entered inte with pltf. 
before the passing of the Act of 1919, & the 
notice to quit, therefore, was valid, & pltf. 
was entitled to possession.— Brooks v. BLoor 
(1920), 90 Iu. J. K. B. 577; 124 L. T. 316; 
30 T. L. It. 826; 64 Sol. Jo. 685, D.C. 

—-—- Sale to tenant.|—-(1) Sect. 1 of the 
above Act applies not only to contracts of 
sale of holdings to third persons, but also to 
contracts of sale to the tenants themselves. 
(2) Agriculture Act, 1920 (c. 76), 5s. 29 & 
sched. 1, are amending & not merely declara- 
tory, & are not retrospective as to notices 
which would, if valid, have expired before 
the commencement of that Act.—BLAY v. 
DADSWELL, [1922]1 K. B. 632; 91 L. J. K. B. 





739 ; 12e L. T. 6; 86 Sol. Jo. 439; 20 
L. G. R. 221; 86 7. P. Jo. 65, C. A. 
‘Annotation : a NO ae Rigby v. Waugh’s ErOr: (1931), 
100 L. J. K. B. 
80e. aa Holdings Act, 1923 ie 9)— 
Farm held under two landlords—Notice to 
aus given by both—Contract for sale by 


pitt.’ 8 aieeine the G dunciaeen to with- 
from the agreement to purchase 
did not affect deft.'’s rights or reinstate 
tee gone’: —RINK v. Rela aoe 2 


a D. L. . 782 _—CAN. 

SZ. reat for share 
provision arto duration. }—Deft. cropre: 
pltf.'a land on shares in 1917 


1918 agreed to do 80 again. Fitf. was 
trying to sell the land, as deft. knew, 
& during the suummer sold it. No time 
had been fixed for deft. to give up 
re ossession :—Held: deft. was entitled 

such occupation as was necessary 
to putin & harvest the crop for 1918.— 
FLETCHER v. LYONS, (1919) 3 W. W. R. 
381; 48 D. L. R. 365,—CAN. 


arming—wNo 


one for part of farm.}—On May 20, 1912, T. 
let a farm to C. from year to year from 
Oct. 11, 1911, at an annual rent of £150. 
On Dec. 238, 1914, T. conveyed about half 


_the farm to pltfs., subject to & with the 


benefit of the tenancy agreement. T. died 
on Jan. 4,1919, & C. continued to pay the 
whole rent to her exors., as he had since 
the conveyance paid it to T. After Oct. 11, 
1922, the rent fell into arrear. Bya notice 
to quit dated Oct. 10, 1923, the agents of 
T.’s exors. & the agent of pltfs. jointly gave 
C. notice to quit the whole holding on Oct. 11, 
1924. By an agreement dated Oct. 1, 1924, 
T.’s exors. agreed to sell their part of the farm 
to C., & it was conveyed to him on Apr. 17, 
1025, C. refused to give up possession to 
pltfs. of their part of the holding, contending 
that under sect. 26 of the above Act the con- 
tract by T.’s exors. to sell to him rendered 
the notice to quit null & void. Pltfs. brought 
an action for a declaration that the notice 
to quit was effective, & to recover possession 
of their Jand :—Held: as the contract to 
sell a part was not made by the persons who 
gave notice to quit the entire holding, but 
only by some of them, sect. 26 of the above 
Act did not app‘y; the tenancy had been 
duly determined as regards pltfs.’ land, & 
pitfis. were entitled to the declaration which 
they asked & to an order for possession of 
their land.—ROCHESTER & CHATHAM JOINT 
SEWERAGE BoOarbD v. CLINCH, [1925] Ch. 753 ; 
95 L. J. Ch. 49; 184 L. T. 139. 


80f. ——— To what holdings applicable—Holding let 


32. 
35. 
36. 
39. 


56a. 


PART III. SECT. 1, SUB-SECT. f.. 


sa. 
Essence of contract. 
cultivate under a crop-pa 


for horse breeding.J]—A holding let for the 

reeding of pedigree horses is not necessarily 
an agricultural holding within Azgricutural 
Holdings Act, 1923 (c. 9). 

A lessor sold to pltf. the freehold of certain 
property subject to a lease to deft. The lease 
described the property as the P. stud farm ; 
it contained covenants to repair, varnish, & 
distemper paddock boxes, stables, & coach- 


Part Ill— Covenants and 


Add. Annotation :—Refd. Richmond v. Savill, 
{1926} 2 K. B. 530. 

Add. Annotation :—Refd. Bottomley v. Ban- 

nister (1931), 101 L. J. K. B. 46. 

Add. Annotation :—Apld. Cheater v. Cater 

[1918] 1 K. B. 247. 


Add. Annotation :—Refd. Horlick v. Scully, 
(1927) 2 Ch. 150. 


Grass land laid down by tenant.)]— 
By a tenancy agreement made in 1894 the 
trustees of an estate, of which pltf. was the 
present tenant for life in possession, agreed 
to let to deft. certain farm lands & house 
buildings comprising 138 acres more or less, 
as described in a schedule attached to the 
agreement, on a yearly tenancy, at the rent 
of £48. The tenant covenanted to manage 
& cultivate the land in a husbandlike manner, 
& that he would not plough or otherwise 








& go to the root of the performance of 


the contract 
Ww 


agreement— 
The covenante to 
ent pur- 


in crop-pa 


chase are of the essence of the contract, 


y the 
EIST v. SMITH (Sask.), {1927} 1 


Vol. [1.— Agriculture. Cases 30e— 56a. 


house, to graze down turf by stocking & 
moving, & not to use the premises otherwise 
than as a stud farm: & the schedule con- 
tained a description of the stud farm. The 
tenancy was due to expire by effluxion of 
time shortly after the sale to pltf., but deft. 
refused to give vacant possession, alleging 
that the lease created an ‘‘ agricultural hold- 
ing ’’ within Agricultural Holdings Act, 1923 
(c. 9), & that the holding had not been 
terminated by twelve months’ notice, as 
required by sect. 23 of that Act. Upon a 
summons by pltf. for a declaration that the 
lease did not create a holding within the 
meaning of that Act, & that no notice was 
required for the termination of deft.’s 
tenancy :—Held: the main purpose of the 
letting was the breeding of race-horses, &, 
although there were in most of the fields 
plots of grass or portions of pasture land, 
the holding was not “ wholly pastoral,” 
& therefore Agricultural Holdings Act, 1923 
(c. 9), 8. 23, did not apply.-—Re Jor.’s LEAsE, 
BrERwIck ». Barrn, [19380] 2 Ch. 359; 99 
L. J. Ch. 529; 143 L. T. 765; 46 T. L. BR. 
424. 


80g. ———. Sale of holding---Agreement that notice 


to quit shall be valid-—Form.]—The agree- 
ment of a tenant from year to year of a hold- 
ing, by writing, that a notice to quit shall be 
valid, within sect. 26 (13 of 1923 Act need not 
be in the express words of the sub-sect. 
Where the landlords of such a holding gave 
the tenant notice to quit stating that they 
contemplated selling the property, a reply 
by the tenant acknowledging the receipt of 
the notice to quit & continuing: ‘‘ We are 
sorry to leave & will give you possession of 
the farm & buildings” on the dates men- 
tioned in the notice to quit, was held an agree- 
ment, by writing, that the notice to quit 
should be valid within the sub-sect.—RIGBY 
v. WauanH’s Exors, (1931), 100 L. J. K. B. 
259; 145 L. T. 1387, C. A. 


Customs of the Country. 


break up ‘‘any grass land’”’ without the 
consent of the Jandlord. In the schedule to 
the agreement the premises were described 
as consisting of 130 acres 1 r. 31 p. of arable 
& § acres of grassland. In 1898 the tenant 
laid down 40 acres more to permanent grass. 
On notice being given to him to determine 
the tenancy on Sept. 29, 1919, he claimed the 
right to plough up this 40 acres of permanent 
grass which bad been arable at the commence- 
ment of his tenancy. In an action by piltf. 
to restrain him from so doing in breach of his 
covenants an interim order was made grant- 
ing the injunction on the usual undertaking 
as to damages. Deft. counterclaimed for 
damages by reason of the inierim order :-—— 
Held: (1) on the true construction of the 
agreement, the covenant not to plough up 
any grass land was not restricted to the 8 
acres of grass at tle date of the demise but 


PART III. SECT. 2, SUB-SECT. 1.—B. 

sc. Covenant to rid land of weeds— 
Breach—JAelief from forfeiture. -—Relief 
waa granted due to exceptional weather 
conditions, ete.---WARNER v. LINAHAN, 
(1919) 2 W. W. R. 94.—CAN. 


urchaser.— 


Cases 56a—175a. 


68. 


8S, 


80. 
1038. 


106. 


extended to the grass land in dispute & pltf. 
was entitled to the relief claimed ; (2) on the 
evidence, the proposed dealing with the land 
would have been a breach of the covenant 
to cultivate in a husbandlike manner; (3) 
deft. had suffered no damage from the grant- 


ing of the interim injunction.—CLARKE- 
JERVOISE v. Scurtr, [1920] 1 Ch. 382; 89 
L. J. Ch. 218; 122 L. T. 581. 

Cole v. Kelly; 


Add. Annotation : — Consd. 
[1920] 2 K. B. 106. 


For ‘‘ that relation existing between him & 
the other tenants in common’”’ read “ that 
relation not existing between him & the 
other tenants in common.”’ 


Add. Annotation :—Refd. Horlick v. Scully, 
[1927] 2 Ch. 150. 


Add. Annotation: ‘—— Refd. Melzak v. Lilien’ 
feld, [1926] Ch. 480. 


Add. Annotation :—-As to (1) Refd. Clarke- 
Jervoise v. Scutt, [1920] 1 Ch. 382. 


107a. S. P. AYLET v. Dopp (1741), 2 Atk. 238; 26 


KE. R. 547. 


Annotation :—Refd. Denton v. Richmond (1833), 3 Tyr. 


117. 


Add. Annotalion :—Refd. Matthey v. Curling, |: 
(1922) 2 A. C. 180. 


117a. ——— Grass land laid down by tenant.]— 


CLARKE-J ERVOISE v. Scurt, No. 56a, ante. 


140, Add. Annotations :—Refd. Raikes v. Ogle, 


[1921] 1 K. B. 576; 
[1924] 2 K. B. 88. 


Brakspear v. Barton, 


164a. Against sub-letting—-Letting of grass keep 


PART Il. ‘SECT. 2, SUB- SECT. 3. _-B. 


ei. 


onehit tt 


in last year of tenancy—Agistment.|-—Where 
the tenant of a farm covenants not to underlet 
or permit any other person to use or occupy 
any part of the demised premises without the 
written consent of the landlord, the sale or 
letting by the tenant, without such consent, 
in the last year of his tenancy of the grass 
keop, t.e. growing herbage, of his pasture 
lands for a definite period, is a breach of the 
covenant, although such sale or letting is in 
accordance with the usual practice of an 
outgoing tenant in that part of the country. 
Semble: agistment, i.e. the taking in by 
the tenant of the sheep or cattle of another 
to be depastured on the farm at so much per 
head per week, would not be a breach of the 
covenant.—— RICHARDS v. Davis, [1921] 1 Ch. 
90; 89 L. J. Ch. 601; 124 L. T. 238; 65 
Sol. Jo. 44. 


(1922) 1 Ww. w. R. 70. —CAN. 
e ili, —— ¢& to break land—Breach— 


ENGLISH AND Empire Digest SUPPLEMENT. 


Sus-secr. 16.—OrTsER Matrers (Vol. II., p. 28). 


Add the following case :— 


166a. Tenant to perform ‘‘ team-work ”’ for land- 


lord.|—An agreement for an agricultural 
lease contained a stipulation that the tenant 
should perform each year for the landlord, 
‘‘at the rate of one day’s team-work with 
two horses & one proper person for every 
£50 of rent when required, except at hay & 
corn harvest, without being paid for the 
same.’’ In ejectment for a forfeiture :— 
Held: (1) the work thus to be performed 
meant any work for which teams are generally 
used, & therefore included drawing coals to 
B. Palace; (2) the tenant was not bound to 
supply acar or other vehicle for the purpose 
of the work.—MARLBOROUGH (DUKE) v. 
OSBORN (1864), 5 B. & S. 67; 3 New Rep. 
668; 33 L. J. Q. B. 148; 10 L. T. 28; 28 
J. P. 582; 12 W. R. 418; 122 BE. R. 758. 


178a. Right of vendor to reimbursement from pur- 


chaser. }—By an agreement for the sale of real 
estate if was provided that if from any cause 
whatever other than wilful default on the 
part of the vendors the purchase was not 
completed on Jan. 2, 1899, the purchase- 
money should bear interest at 5 per cent. 
A dispute arose about the wording of the 
conveyance, & the purchase was not com- 
pee on the day fixed; the purchaser 
rought an action for specific performance, 
& the judge held that the vendors had been 
wrong in the dispute & gave judgment for 
specific performance with costs. After the 
commencement of the action one of the 
farms agreed to be sold fell vacant. The 
vendors did not let it, but occupied. it them- 
selves, paid the valuation of the outgoing 
tenant, & farmed the land :—Held: under 
the account of rents & profits directed by the 
order for specific performance, which was not 
on the footing of wilful default, the vendors 
were entitled to be allowed what they had 
paid for the valuation & the expenses of 
realising the crops, but not for the losses 
incurred in farming.—BENNETT v. STONE, 
[1902] 1 Ch. 226; 71 LL. J. Ch. 60; 85 L. T. 
753; 50 W. R. 118; 46 Sol. Jo. 151; affd., 
[1903] 1 Ch. 509, C. A. 
tation :—Refd. Re Bayley-Worthington & Cohen’s Con- 


‘tract, [1909] 1 Ch. 648. 
175a. Agreement to pay interest on amount of 


incoming valuation & on quitting to leave 
equal value of tenant rights.|—Held: not to 
create a personal debt to the lessor, but to 


during the currency of the lease cannot 
be referred to arbn., but falls to be 


he oF POF i ee Measure of damages.|—The measure of econ owaere a oe ot are LANE, 
by an excessive quantity of | damages is the valuo of the additional 19251'S. C. Bo. 1 OSCOT. , A , 


water being on the land :—Held: resp. 
was entitled to $133 dita e8.—HUNT 
ad aa (1921), 67 D. 


e li. —— Or to crop—Breach.)—A. 
lessee agreed each year cither to crop 
or summer-fallow every portion of the 
demised  preinises 
cultivation. The lessee failed to crop 
or summer-fallow 30 


fallowing & 


a Bhe Elbe 32 Man. L. R. 356; 
6.—CAN. 


brought under 


acres brought 


under cultivation, owing to the land sd. Miscr 
being covered with water. The lessor ages during te 
rave evidence that a crop of green feed So kgrioultiral 


could have been grown on the 30 
acres :—-Held : 
not. or did not choose to crop, he must 


if the lessee could as regards disputes 


do the summer- 
aking. a v. 


work oe. Bo 


JOHNSON (iaeas 68 : , 
1922) 2 W. W. R. 


PART III. SECT. 2, SUB-SECT. 4. 
120 iv. —— —— ——.]—AINLEY vt. 


pac — Claim for dam- 

Haw determined.) 
Holdings 
Act, 1923 (c. i s. 15 (1), is, except 
rolatine to the con- 


struction of the lease, a ee Had 








seeyreL iia ad now, Small 
768; | Landholders & ultural Holdings 
(Scotland) Act, 1931 1G: 44), 8. 


PART UI. SECT. 2, SUB-4SECT. 16. 
se. Covenant to deliver to landlord 
share of crop or pay ts value—Option 
of tenaniti—Time for erercising.}—The 
lessee of a farm agreed to deliver to 
the lessor a fixed share of the crops, 
or pay the value thereof, al] crops to 
remain the provers of the neg until 
the scttlemen accounts at the 
termination of the contract :—Held: 
the time for the exercise of the option 


(Scotland) 


summer-fallow; ‘ orn * within the | to disputes arising out of the te was u on the acteme ne ve accounts 
covenant in the lease included agreen | tion of the tenancy: & a cial t tor when contract was minated.— 
crop.—-Srmrrea v. SMITH one 66 | damages for miscropping made OF ie DIcKIg£ . SPakE attri a2 D. L. R. 
D. L.R. 452; 17 Alta. R. 366; | landlord againet a tenant unders. 35 (2) | 651.—CAN. 


226a. 


227a. Assignee 


“PART III. SECT. 8, SUB-SECT. 7. 


enure for the benefit of a subsequent land- | 194. Add. Annotations :—Consd. 


lord.-WAGSTAFF v. OLINTON (1883), 1 Cab. 
& El. 45. 


Vol. II.—Agriculture. Cases 175a—229a. 


A Bradbury _v. 
Grimble (1920),124L.T.189. Refd. Lowther 
_v. Clifford (1926), 95 L. J. K. B. 576. 


Part V.—Compensation. 





——.J—Where the tenant of a farm 
held on a verbal tenancy becomes bkpt., & 
the trustee, having entered into possession 
of the farm, subsequently disclaims the 
tenancy, he is excluded from all benefit as 
well as liability thereunder, including the 
tenant-right or right to compensation under 
custom of statute for unexhausted improve- 
ments by the tenant, & the amount fixed for 
compensation having been paid by the in- 
coming tenant to the landlord, to whom 
arrears of rent are due, the landlord is not 
bound to account for such payment.—Re 
WADSLEY, BETTINSON’S REPRESENTATIVE 
v. TRUSTEE (1925), 94 L. J. Ch. 215; [1925] 
B. & O. R. 76. 


of farming stock or _ other 
agricultural assets.---Under Agricultural Credits 
Act, 1928 (c. 43).;:—The tenant of an agri- 
cultural holding by a charge under Agri- 
cultural Credits Act, 1928 (c. 43), dated 
Apr. 29, 1933, charged in favour of a bank 
his’farming stock & other agricultural assets 
as defined in sect. 5 (7) of 1928 Act. The 
charge was duly registered & became a fixed 
charge on Oct. 14, 1933. The tenant quitted 
the holding on Oct. 11, 1933, & subsequently 
became bkpt. The bank made a claim to the 
whole of the sums due from the landloxciis to 
the tenant at the termination of the tenancy 
free from deductions. The landlords disputed 
the right of the bank to make the claim, & in 
any event claimed to deduct from any sums 
to which the tenant was entitled at his out- 
going all sums due from him in respect 
of arrears of rent & dilapidations. An 
arbitrator was appointed by both parties 
under the provisions of Agricultural Holdings 
Act, 1923 (c. 9). At the arbn. the landlords 
contended that the bank were not the tenants 
of the holding within the definition of 
‘‘ tenant ”’ in sect. 57 (1) of 1923 Act, & that 
there could be no arbn. under that Act 
between the landlords & the bank. The 
arbitrator stated a special case, & a county 
ct. judge held that the bank never were 
tenants of the holding within Agricultural 
Holdings Act, 1923 (c. 9), the charge, on 
which the arbn. was based, did not vest the 
land or the benefit of the contract of tenancy 
in the bank, & sect. 16 (1) of 1923 Act only 

rovided for an arbn. between landlord & 

nant, & therefore there was no valid sub- 


a 


229. 


that the improvements were made 


mission to arbn. On an appeal by the 
bank :—Held: the definition of ‘‘ tenant” 
in sect. 57 (1) of 1923 Act did not include a 
mere assign of ‘‘ farming stock & other 
agricultural assets ’? or a person who was the 
assign of a right to compensation under 
1923 Act, & therefore the bank were not 
entitled to proceed to arbn. with the land- 
lords. ECCLESIASTICAL Comrs. FOR ENG- 
LAND v. NATIONAL PROVINCIAL BANK, LTD., 
[1935] 1 K. B. 566; 104 L. J. K. B. 352; 
153 L. T. 23; 51 T. L. R. 877; 79 Sol. Jo. 
805, C. A. 


Add. Annolalions :——Refd. Bradshaw v. Bird, 
[1920] 3 K. B. 144; Dale v. Hatfield Chase 
Corpn., [1922] 2 K. B. 282. 


229a. Incoming tenant agreeing to repay com- 


pensation paid by landlord—Action by land- 
lord on agreement—-When cause of action 
arises.|—By an agreement dated Dec. 24, 
1915, made under seal, pltfs. let to deft. a 
small-holding from year to year from Feb. 2, 
1916, at a rent of £182 10s. a year payable 
by half-yearly payments on Feb. 2, & Aug. 2, 
each year. The tenant agreed ‘‘to pay on 
entry any allowance or compensation which 
may be due from the council to the outgoing 
tenant in respect of feeding stuffs or manures 
or any improvements mentioned in A. H. 
Act, 1908, Sched. 1, Part I1I.’’ Deft. entered 
into occupation of the small-holding on 
Feb. 2, 1916. At that date the amount of 
the compensation payable to the outgoing 
tenant had not been fixed, & it was not until 
Feb. 11, 1918, that the amount of compensa- 
tion was agreed to. It was then agreed that 
the counci] should pay the outgoing tenant 
£30 17s. 6d., & that sum was paid by the 
council to the outgoing tenant on Mar. 17, 
1921. On Jan. 13, 1923, pltf. council brought 
an action in the county ct. claiming to 
recover from deft. the sum of £30 17s. 6d. 
under the agreement of Dec. 24, 1915. Deft. 
pleaded that pltfs.” cause of action had 
arisen on Feb. 2, 1916, the date of his entry 
on the holding, & that therefore the claim 
was barred by Stat. Limitations, s. 3, because 
the action was not brought ‘ within six 
years next after the cause of such action or 
suit ’’ :—Held: pltfs.’ cause of action against 
deft. did not arise on Feb. 2, 1916, when 


ossession. Less than two months 


sf, General rule—No right to compensa- 
.}+—At common law a tenant is not 
entitled on quitting to any compensa- 
tion for ermanent improvements 
e by him during his tenancy on 
the premises leased.—R. v. EastTEr- 
BROOK, {1929] Ex. C. R. 28.—CAN. 


PART V. SECT. 3, SUB-SECT. 1.—A. 


sg. ain proeenes made in mistaken 
-belief as to ownership of land.}—Under 
the statute law of Ontario, in order 
see ind te compensation for lanting * 
en com on for “‘ ed 
jmprovemente on the land he must show 


“‘ under the belief that the land was his 
own,” & a tenant recognising another 
as the owner by the payment of rent 
to him is not entitled upon the lease 
being terminated to any compensation 
for any improvements made by him.— 
R. v. EASTERBROOK, [1929] Ex. C. R. 
28: affd., (1931) 8 C. R. 210; 1 
D. L. R. 628.—CAN. 


PART V. SECT. 3, SUB-~SEOT. 1.—B. 

229 1. Purchaser.}—An ostate was 
sold with entry to the purchaser at 
Martinmas 1922, & on the same date 
an existing lease of the itfands 
terminated, & the tenant gave up 


5 


ater, he intimated a claim for com- 
pensation for improvements to the 
purchaser, & applied to the Board of 
Agriculture, who appointed an arbiter: 
—HHeld: the ‘‘landlord’’ lfable to 
make payment of compensation to the 
tenant was the selling owncr, in respect 
that he alone was the “ landlord ”’ 
at the termination of tlhe tenancy when 
the tenant quitted the holding & the 
claim for compensation emerged, 
the obligation so Incurred did not. 
transmit to the purchaser, & interdict 
against the arbn. ogee i ranted. 
—WADDELL v. Howat, (1925) 8S. C. 
484.—SCOT. 


Cases 2298a—255b. 


deft. entered on the holding but only on 
Feb. 11, 1918, when the amount of the 
compensation was ascertained by agree- 
ment; therefore the time only began to run 
from Feb. 11, 1918, & the action was not 
barred. -—- CHESHIRE COUNTY COUNCIL v. 
Hopuey (1923), 130 L.T.123; 211L.G.R. 624. 
Aanciion eeu: Cayzer, Irvine v. Board of Trade, [1927] 


2382. Add. Annotations :—Consd. Re T[ussell & 
Harding (1922), 128 L. T. 476; Re Joel’s 
Lease, Berwick v. Baird, [1930] 2 Ch. 359. 

238. Add. Annotaltion:—Refd. le Masters & 
Duveen, [1923] 2 K. B. 729. 


237a. Agricultural Holdings Act, 1908, s. 1 (1)— 
Improvements required to be made under 
tenancy agreement—Agreement made before 
January 1, 1921./—A contract of tenancy 
made in 1906 for a term of fifteen years 
contained an agreement by the tenant to 

lant half the land with fruit trees & fruit 
ushes within the first four years, & the rest 
with fruit trees within the first ten years of 
letting. The tenant planted trees & bushes 
in accordance with the agreement. At the 
end, of the tenancy he claimed compensation 
for the improvement thus made:—Held: he 
was not entitled to compensation, the im- 
provement being one which he was required 
to make by the terms of his tenancy & the 
contract of tenancy having been made before 
* Jan. 1, 1921.—HUCKELL v. SAINTEY, [1923] 
1K. B. 150; 92 L. J. K. 3. 813; 128 L. T. 
299, C. A. 


237b. Agricultural Holdings Act, 1923 (c. 9)— 
Arable laid down as temporary pasture.]—A 
tenant farmer, who held a farm by successive 





ene ee 


239. 
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tenancies begi in 1912, in 1918 & in 
1925 under different landlords, in each case 
with an undertaking by him not to convert 
any part of the farm, which in 1912 was all 
permanent pasture, into tillage, was in 1917 
required to plough up two of his fields under 
reg. 2 (m) of the Defence of the Realm 
Regulations. These two arable fields were 
in 1919 laid down by the tenant as temporary 

asture. Ona claim by the tenant, who had 
eft the farm in 1930 on a notice to quit by 
the present landlord who had purchased the 
farm in 1929, for disturbance under sect. 12 
of the Agricultural Holdings Act, 1923 (c. 9), 
s. 12, he included particulars for an improve- 
ment of laying down those two arable fields 
as temporary pasture :—Held: the claim was 
enforceable as coming within the exact words 
of Sched. I., Part ITI., para. 28, of 1923 Act. 
The tenancy was to be deemed to have com- 
menced for this purpose from 1918, that 
being the date when a new tenancy com- 
menced with arable fields on the farm.— 
Ware v. DAviEsS (1931), 101 L. J. K. B. 1; 
146 L. T. 180, C. A. 


Add. Annotation :—As to (2) Refd. Premier 
Dairies v. Garlick, [1920] 2 Ch. 17. 


242a. Agricultural Holdings Act, 1908-—-Attempted 


exclusion of statutory compensation.]—Re 
MASTERS & DUVEEN, No. 267a, post. 


252a. Effect of Agricultural Holdings Act, 1923 


252b. 


255. 


(c. 9), Ss. 16—On jurisdiction of court.]— 
LOWTHER v. CLIFFORD, No. 267c,. post. 


-}—FARROW v. ORTTEWELL, No. 








206s, post. 
Add. Annotations :—Consd. Simpson _ v. 
Crowle, [1921] 3 K. B. 243; Smythe v. Wiles, 


PART V. SECT. 3, SUB-SECT. 1.—D. 


287 vila. —— —-—- .J—Where a 
landlord abstains from terminating a 
tenancy, he prives no benefit to the 
tenant under s. 1 (2) (a) of the above 
Act where it is not proved that tho 
tenancy was continued in considera- 
tion of the tenant exccuting the im- 
provement.—MACKENZIE v. MACcGIL: 
LIVRAY, (1921] S.C. 722 458 8c. L. R. 
488.—SOOT. 

237 ix. Tenant laying down 
i Ailes pasture.}—The fact that an 
arbiter finds that in laying down 
temporary pasture the tenant is com: 
plying with the rules of good husbandry, 
which he was bound to observe, does 
not preclude him from also finding 
that the temporary pasture is an 
imyzovement for which the tenant is 
entitled to compensation under the 








above Act.— MACKENZIE tt. MACGIL- 
LIVRAY, [1921] 8. C. 722; 68 Se. L. Wt. 
488.—SCOT. 


sg. Agricullural Holdings (Scotland 
Act, 1923 (c. 10), s. 1 (1)—LLease entere 
tnto before Jan. 1, 1921— Adoption of one 
of alternative obligations in lease.|— 
A lease entered into before Jan. 1, 1921, 
bound the tenant to adopt one of two 
rotations of cropping. The tenant 
adopted one of the prescribed rotations, 
with the result that be made an 
improvement upon his holding within 
Sched. I. of above Act. On quitting 
the holding at the termination of his 
tenancy be claimed compensation for 
the improvement from the landlords: 
—Held: he was entitled to com- 
pensation as for a voluntary improve- 
ment, in respect that he was not 
required by the lease to execute the 
perieue improvement but was merely 

ound to adopt one or other of two 

rescribed methods of cultivation.— 
: peseN v. SHERRET, [1928] S. C. 493.— 


PART V. SECT. 3, SUB-SECT. 1.-—-G. 


sh. Agricultural Holdings (Scotland) 
Act, 1908 (ce. a tae etiad tap notice. } 
tonant who has, before the 
determination of his tenancy, made it 
clear to the landlord that he proposes 
to claim for unexhausted manures & 
feeding stuffs, but without furnish- 
ing the particulars or amounts, has 
sufficiently complied with s. 6 (2) of 
the above Act.—RoGER wv. HUTCHE- 
co Ss. C. (H. L.) 140, 170.— 


— 


PART V. SECT. one t Roe 
- (a). 


sj. Agricultural Holdings (Scollund) 
Act, 1923 (c. 10)-—‘* Question _ or 
difference "’—What amounts to.}—-The 
purchaser of a farm, who became 
proprietor as at Whit-Sunday 1928, had 
entered into an agreement on May 7, 
1928, with the tenant, that, in con- 
sideration of the tenant vacating the 
farm by June 30, 1928, the purchaser 
would (inter alia) take over at valuation 
certain crops, stock, & implements. 
The parties thereafter executed a sub- 
mission to two arbiters & an overs- 
man, by whom a valuation was made. 
lm an action at the instance of the 
tenant against the new proprietor for 
sums due under the valuation :—Held - 
the submission did not involve an 
queation or difference within Agricul- 
tural Holdings (Scotland) Act, 1923, 
8s. 15 (1), in respect (a) that the new 
proprietor’s ob tion to take over 
the tenant's crops, stock, & implements 
arose, not “out of the termination 
of the tenancy,”’ but from an express 
agreement between the pees & 
(b) that, on May 7, 1928, the date 
when the agreement to take over at 
valuation was entered into by the 
arties, the relationship of ‘‘ landlord ”’ 

* tenant” did not exist between 


6 


them; &, accordingly, the submission 


was not incompetent because it did not 
take the form, required by sect. 16 (1) 
of the Act of submission to a single 
arbiter.—CAMERON v, NICOL, [1930] 
8S. C. 1.—SCOT. 


Effect of submission. |—- Held : 
both parties to an agricultural 





sk. 
when 
valuation allow arbn. proceedings to be 
carried on by a metbod which is not in 
strict conformity with the provisions 
of Agricultural Holdings (Scotland) 
Act, 1923, 8. 16, & the arbiter has 
issued his award, they are _ barred 
personali exceptione from objecting to 
the competence of the Oe a aL 
Pot tua v. Nico, [1930] § C. 1.— 


PART V. SECT. 8, SUB-SECT. 1.— 
H. (b). 


254 i. Award— Particulars not spect- 
fied Vela he propriever of a farm & 
the outgoing tenant, entered into a 
submission, whereby they referred the 
valuation of certain crops, stocks, & 
implements, agreed to be taken over 
by the proprietor, to two arbiters, & 
to an oversman to be appointed by the 
arbiters to act in the event of their 
differing in opinion. An,award was 
issued signed by the two arbiters & 
the oversman, which contained nothing 
to show in respect of which, if any, af 
the items under valuation the arbiters 
bad differed in their estimate, thereby 
rendering necessary a devolution on 
the oversman :—Held:; the valuation 
belonged to a class of arbn. where a 
rigid conformity with formal procedure 
war not exacted; &, accordingly, that 
the award was not invalid because it 
did not distinguish between items 
valued by the arbiters alone & items 
upon which the decision of the overs- 
man had been rendered necessary.— 


[1921] 2 K. B. 66. Refd. St. Magnus, etc., 
Parochial Church Council v. London Diocese 
(Chancellor), (1923] P. 38; Mansfield v. 
Robinson, [1928] 2 K. B. 353. 


259. Add. Annotations :—Apld. Bradshaw v. Air 


Council, [1926] Ch. 329. Refd. Ellesmere v. 
I. R. Comrs. (1918), 88 L. J. K. B. 337; 
Haynes v. Aldridge Colliery Co. (1923), 130 
- Z a Mansfield v. Robinson, [1928] 2 


264. After this case add as follows :— 


See, further, Sect. 3, sub-sect. 3b, post. 


SuB-SECT. la.—COMPENSATION FOR INCREASED 


orn DIMINISHED VALUE OF FIOLDING. 
A. Compensation to Tenant. 
See A. H. Act, 1923, s. 9. 
B. Compensation to Landlord. 
See A. H. Act, 1923, s. 10. 


264a. Notice of claim—Time for giving—Agricul- 


ture Act, 1920 (c. 76).|—Held: the meaning 
of sect. 19 of the above Act taken as a whole 
was that the landlord should have a right of 
compensation fo: deterioration under the 
sect. if he gave a ntice before the termination 
of the tenancy & not otherwise; but if he 
had a right under contract to claim for 
deterioration apart from the sect., nothing 
in the sect. should interfere with that right. 
A tenant held a farm as a yearly tenant 
under the landlord upon the terms, as the 
arbitrator found, of an agreement in writing 
under which the father of the tenant had 
originally held the farm. On Aug. 20, 1920, 
the landlord served a notice to quit upon the 
tenant, which expired as to the land, other 
than the boozy pasture, on Feb. 2, 1922. 
The tenant gave up possession of the land 
except the boozy pasture, the tenancy of 
which did not expire until May 1, 1922, 
upon that date. On Mar. 28, 1922, the 
landlord gave notice of & particulars of a 
counterclaim against the tenant for waste 
wrongly committed or permitted by the 
tenant & for breach of contract or otherwise, 
whereby he claimed for neglect in the care 
of hedges & ditches on the land & dirty 
land :—Held: (1) the landlord’s claim was 
not barred by scct. 19 of the above Act; 
(2) the boozy pasture & the rest of the farm 
were held under one contract of tenancy ; 
the contract did not finally cease under 
sect. 10 (7) of the above Act until Mav 1, 
1922, the date of the termination of the 
boozy tenancy, & the landlord’s notice was 


Vol. I1.—Agriculture. Cases 255—265a. 


therefore in time.—Re ARDEN & RvrTrer, 
11923) 2 K. B. 865; 130 L. T. 51; sub nom. 
ARDEN v. Rutter, 92 L. J. K. B. 894, C. A. 


Annotations :—As to (1) Consd. Olive v. Paynter, [1932] 2 
K. B. 666. 


264b,. ——— 


Refd. Lowther v. Clifford, [1927] 1 Kk. B. 130. 


Agricultural Holdings Act, 19238 
(c. 9), Ss. 16 (2)—Claims independent of Agri- 
cultural Holdings Acts.|—As the term of a 
lease of an agricultural holding was coming 
to an end the lessee made a claim in respect 
of tenant right, & the lessor made various 
counterclaims in respect of dilapidations. 
An arbitrator appointed under Agricultural 
Holdings Act, 1923 (c. 9), to settle al] matters 
& questions between the parties in respect 
of the holding, stated a case under sect. 16 (4), 
for the opinion of the county ct. in which 
he found that particulars of some of the 
lessor’s claims were given within two months 
of the end of the lease, but that particulars 
of others of the claims were not given within 
that time. The claims related in whole or 
in part to acts & omissions which were in 
fact breaches of agreements in the lease. 
The county ct. judge held that the arbitrator 
could only entertain those claims of which 
particulars were given within the two months: 
—Held: the provision in sect. 16 (2) of the 
Act, barring claims unless particulars are 
given within the time therein specified, does 
not apply to claims arising from breaches 
of the agreement of tenancy & giving ground 
for actions at law independently of the Agri- 
cultural Holdings Acts, & the arbitrator 
must deal with those clairns without attri- 
buting importance to the fact that par- 
ticulars thereof were not given within the 
time specified in the sub-sect. 

With regard to the sufficiency of the par- 
ticulars, I am of opinion that in the present 
case, as in most other cases, that is a question 
of fact which the arbitrator should decide 
for himself (Scrurron, J.).—OLIvE  v. 
PAYNTER, [1932] 2 K. B. 660; 101 L. J. 
K. B. 786; 148 L. WT. 05, C. A. 





Annotation -—Refd. Farrow v. Orttewell, [1933] Ch. 480. 


corer ere tes ea 


265a. —— Right to compensation-—Tenant holding 


over after notice to quit.|—A tenancy was de- 
termined by notice to quit on as certain day. 
The tenant remained on in possession for 
about nine months, & was finally ejected. 
Two days before his ejectment he furnished 
details of his claim for compensation :—Held : 
the tenant, from the date when, his notice 
expired, was not holding under a contract of 
tenancy, & the land which he persisted in 


CAMERON v. NICOL, [1930} 8. C. 1.— 
SCOT. 


sj. What questions arbitrator may 
delermine—Termination of tenancy— 
Agricultural Holdings (Scotland) Act, 
1923 (c. 10), a. 15.)—In a note of sus- 
ension & interdict brought by the 
andlords of a farm, craving the ct. to 
interdict proceedings in an arbn. under 
the above Act upon a claim by the 
tenant, who had vacated the farm 
in favour of a new occupier, for com: 
pensation for improvements, the com- 
lainers maintained that the tenancy 
had not terminated, & that the appoint- 
ment of an arbiter under the Act was 
illegal :—Held: the question of the 
claimant’s title to present a claim was 
not one of the matters remitted by the 
Act to the exclusive jurisdiction of the 
arbiter, but was a question precedent 


to the existence of a statutory claim, & 
the ct. had jurisdiction to entertain 
the action of interdict.—DONALDSON'S 
HOSPITAL (EDINBURGH) TRUSTEES ¥. 
ESSLEMONT, [1925] 8S. C. 199; on ap- 
peal, [1926] S. C. (H. L.) 68.—SCOT, 


sk. Form of arbitration— Arbitration 
between outgoing & incoming tenants— 
Agricultural Holdings (Scotland) Act 
1908 (c. 64).J—There is nothing illegal 
in the outgoing & incoming tenants 
entering into an agreement for a 
common law arbn.—RoGER v. HUTCHE- 
cone 8S. C. (H. L.) 140, 170.— 


267 ti. —— . }+—Charges 
for preparing & adjusting a special 
case fall to be dealt with by the 
arbiter.— THOMSON v. GALLOWAY, 
eat hd G. 611; 56 Se. L. R. 521. 


7 








PART V. SECT. 3, SUB-SECT. 2. 


sl. Agricultural Ifoldings (Scotland) 
Act, 1908 (c. 64)—What questions arbi- 
trator must delermine.}—Under sa. 10 of 
the above Act it falls to the arbiter 
to determine questions connected with 
the time & validity of notices to quit 
& notices to clatin compensation.— 
COWDRAY wv. Frrrins, (1919) 8S. C. 
(H. L.) 27.—SCOT. 

sm. Agriculture Act, 1920 (¢. 76), 8. 10 
—Claim exceeding une year’s rent— 
Damage proved leas than one year's 
rent.J--A tenant claimed compensation 
for disturbance to an amount exceeding 
one year’s rent, & the claim went to 
arbn., in which {t was proved that the 
damage sustained Ly him was leas than 
one year’s rent :—Held: the minimum 
amount of compensation payable to a 
tenant under Agriculture Act, 1920 


Cases 265a—266t. Knauish AND Empre Dicest SUPPLEMENT. 


becupyios unlawfully was not a holding 


within sect. 11 of the above Act, & he, there- 
fore, was not within the benefit of the Act.— 
CAVE v. PaGE (1923), 67 Sol. Jo. 659, O. A. 

265b. ——— Liabllity to pay compensation—‘‘ Land- 
lord ’’—Purchaser entitled to rents—Purchase 
not completed till after claim.]|——Oertain land- 
owners let a farm to tenants. In 1917 they 
gave notice to the tenants to quit at Michael- 
mas, 1918, with a view to the sale of the farm. 
In Oct. 1917, they agreed to sell the farm to 
@ purchaser. On July 5, 1918, the tenants 
gave to the purchaser, who was then entitled 
to the rents & profits, notice in writing under 
sect. 1 (1) of the Act of 1914 of their in- 
tention to claim compensation in terms of 
sect. 11 of the Act of 1908. On July 18, 
1918, the sale of the farm was completed :— 
Held: (1) the purchaser was the ‘“ landlord ”’ 
within the Acts; (2) the notice of intention 
to claim compensation was rightly given to 
him; (3) he was liable to pay compensation. 
—BRADSHAW v. BIRD, [1920] 3 K. B. 144; 
90 L. J. K. B. 221; 123 L. T. 703, C. A. 


sac ale gel aa to (1) Ex ld. Richards v. Pryse, (1927) 
2 K. vee as onsd. Dale v. Hat eld 
Corp, “ieal 3 2 282; 


2OPe: —— ——— —— Person entitled to rents at 
end of tenancy.|—(1) Where the tenant of an 
agricultural holding, who has been disturbed 
in his tenancy, becomes entitled under 
sect. 11 of the above Act to compensation 
for loss in connection with ‘: be sale or removal 
of his household goods, implements, or stock 
on the condition, among others, of giving to 
the landlord a reasonable opportunity of 
making a valuation of such goods, etc., the 
question whether he has given such a reason- 
able opportunity is in each case a question 
of facts epending on the circumstances. The 
mere lapse of an interval of several months 
between notice of intention to claim com- 
pensation & sale or removal is not of itself 
sufficient to satisfy the condition. 

(2) Where the tenant of an agricultural 
holding has given notice to his landlord under 
sect. 11, proviso (6), of his intention to claim 
compensation for disturbance, & the landlord 
before the appointment of an arbitrator under 
that sect. assigns the reversion, the person 
who is liable to pay such compensation as 

. may be awarded is the person who is entitled 
to receive the rents at the termination of the 
tenancy, & the notice of intention to claim 
so given to the original landlord will enure 
for the benefit of the tenant as against such 
last-named person. 

(3) Assuming sect. 48 (2) of the above Act 
to apply to proceedings for compensation for 
disturbance as well as for improvements, the 


Chase .. 
“Tombs vw. Turvey (1923), , 


commencement of the ‘‘ proceedings’ is not 
the service of notice of intention to claim 
compensation, but the appointment of the 
arbitrator.— DALE v. HATFIELD CHASE CORPN., 
f1922)2 K.B.282; 92 L. J. K. B. 237; 128 
L. T. 194; i ae 20 L. G. R. 765, C. A. 
Annotations : 48 to (2) Consd. Tombe v. Turvey (1923), 93 
L. J. K. B. Jas Richards v. Pryse, (1927] 2 K. B. 
ie Generally, Beta. Smith v. Metropolitan Properties Co., 
266a. ——— Notice of claim—To whom given— 
Purchaser entitled to rents.}—BRADSHAW v. 
BIRD, No. 265b, ante, 

266b. —— Landlord — Subsequent 
alienation of reversion.]—DALE v. HATYIIELD 
CHASE CORPN., No. 265c, ante. 

Reasonable opportunity of making 
valuation—What amounts to.|—DALE v. 
HATFIELD CHASE CORPN., No. 265c, ante. 

266d. ——— Commencement of ‘‘ proceedings ’’— 
What amounts to.J—DaLeE v. HATFIELD 
CHASE CoRPN., No. 265c, ante. 

266e. Agriculture Act, 1920 (c. 76)—Right to com~ 

pensation—-Withdrawal of notice to quit— 

What amounts to.]—In Sept. 1920, a land- 

lord gave to the tenant notice to quit his 

tenancy of a farm for which he was paying 

a yearly rental of £506 2s. On Dec. 31, 1920, 

the landlord wrote to the tenant: ‘‘I have 

received an offer of £670 per annum for your 
holding. If you choose to give me the same, 
you are most welcome to continue the 

tenancy ”’ :—Held: having regard to sect. 10 

of the above Act, the letter of Dec. 31, 1920, 

did not constitute an offer in writing to with- 

draw the notice to quit within the proviso 

to sect. 10 (1) of that Act.—Re PERRETT & 

BENNETT-STANFORD, [1922] 2 K. B. 592; 

91L.J.K.B.930; 128 L.T.57; 38T.L. RB. 

849; sub nom. PERRETT v. BENNETT- 

STANFORD, 66 Sol. Jo. 680, C. A. 

266f. ——- ——— Ejectment proceedings following 
notice to quit.|—The landlord of a farm 
served on the tenant a notice to quit on 
Mar. 25, 1923. Owing to the illness of his 
wife, the tenant did not quit the farmhouse 
at the expiry of the notice, but he quitted 
the land, save as under the custom of the 
country, immediately after the expiry of the 
notice. Ejectment proceedings were brought 
by the landlord & judgment. was obtained 
by default of appearance. On being served 
with the notice to quit, the tenant duly 
served on the landlord a notice of intention 
to claim compensation for disturbance under 
sect. 10 of the above Act :—Held: if the 
tenant was ejected, the ejectment was in 
consequence of the notice to quit, &, there- 
fore, the tenant had quitted the farm in con- 
sequence of the notice to quit terminating the 
tenancy, & the tenant was accordingly entitled 





266c. 








(o. 76), 6. 10, Was an prreeee equal to 
one year’s rent; &, although as the 
matter had gone "to arbn. a ‘** dispute ”’ 
had not been avoided, the tonaut was 





the above sect., as compensation for 
loss in connection with th 

farm produce, a sum representing the 
difference between the price he had 


sold his sheep at a displenishing sale, 
the landlord refusing to take them 
over. In a claim for compenes aon 
for the difference between the price 


e sale of the 








still entitled to one year’s rent & was | received & the Tice of the actual | realised & the ‘going concern ” 

not limited to the amount of damage | quantity threshed :—Held: the loss | value:—Held: the loss was directly 

actually oe —M‘HARG v. Speirs, | was not “ directly attributable to the | attributable to the quitt of the 

(1924) S. 272.—SCOT. quieeng of the holding. ig rien had Ba pe 12 (6) ire a 
Mm an error 0 e ar rs.— | —-KERWICK 0 RIGHT, : 

of ergot ego error in valuation | MoGreaor 0. BOARD OF AGRICULTURE | 766.—SCOT. 

f waygoing gr crop.}—Under the 

lease of a farm the landlord took over cone [1925] S. C. 613.— aq. Tenant holding over after 

the waygoing crop of grain from the notice to quiti—No _ Wasaca to com 

ouegoine | tenant at flars prices, the . Agricultural Holdings (Scotland) eae le ear Le 1927), 

quantity of the growing crop being Aa "1993 (c. abe hae of landlord | 8. . 333. 

net Deeg nara | ake cer, et Cl fe tao | a Bina meeting 

q & 8 © tenant of a farm ved | ¢ notice — t— 
been underestimated by the arbiters, | notice to quit. Having taken over a if HEND 


The outgoing tenant ciated. under 


anothtr farm with a bound stock, he 


ttled io }— v 
ee (1927 927), 8. L. T. 333. 8COT. 


to compensation under sect. 10 of the Act.— 
MILLS v. Rose (1923), 68 Sol. Jo. 420, C. A. 


266g. ——- —— Necessity for proof of loss or 


expense—Entire holding in occupation of sub- 
tenants.|—The effect of sect. 10 (6) of the 
above Act is that as a condition precedent 
to his right to compensation for disturbance 
a tenant must prove that he has incurred 
some loss or some expense of the kind 
indicated in the sub-sect. ; that on proof of 
that he is entitled as a minimum to one year's 
rent of the holding ; but that unless he proves 
some loss or some expense of the kind 
indicated he does not bring himself within 
sub-sect. 6 & is not entitled to compensation. 
Therefore where a lease of a holding under 
the Act was duly determined by notice to 
quit & the holding was entirely in the occupa- 
tion of sub-tenants whose sub-tenancies 
terminated without notice on the termination 
of the lease, & the lessee did not sell or 
remove any household goods, implements of 
husbandry, fixtures, farm produce or farm 
stock on or used in connection with the 
holding :—Held: he was not entitled to 
compensation for disturbance under sect. 10. 
—MINISTER OF AORICULTURE & FISHERIES v. 
DEAN, [1924] 1 h. B. 851; 93 L. J. K. B. 
374; 1380 L. 'T. 709; 40 T. L. R. 285; 68 
Sol. Jo. 401, C. A. 


Annotations :— Consd. Westlake v. Page,{1926] 1 K. B. 298; 
Re O’Covnnor & Brewin’s Arbitration, [1933] 1 K. B. 20; 
Spreckley v. Leicester County Council, (1934] 1 K. B. 366. 


Refd. Selleck v. Heliens (1828), 98 L. J. bk. OB. 
Duustan v. Benney, (1938) 2K. B. 1, 


214; 
rae 


266h. —-— Notice of claim—Time for giving— 


Annotation :—Consd. Re Arden & Rutter, [1923] 2 K. B. 865. 


2661. 


repealed—Necessity for notice under repealing 


landlord of his intention to claim compensa- 
tion for disturbance under A. H. Act, 1908, 
. 8 Il. 
of 1920, which came into force on Jan. 1, 
1921, & by sect. 10 substituted a new right to 
compensation for disturbance. 
gave no notice of his intention to claim com- 
pensation under that sect. as required by 
sub-sect. 7 (b) thereof :—Held: not having 


‘*Termination of tenancy ’’—Tenancy of 

different parts of holding expiring at different 

times.]—-A landlord let a farm, according to | 
the custom of the country, upon a year'y | 
tenancy on the terms that the tenant should 
enter into occupation of the main portion of 
the land on Apr. 6, & of the farmhouse, farm 
buildings, & the remainder of the land on 
May 138, & that ‘‘ on the termination of the 
tenancy ”’ he should give up possession of the 
different portions of the farm on the respective 
dates, there being one rent reserved for the 
whole farm :—Held : the ‘‘ termination of the 
tenancy ’”’ for the purposes of sect. 10 (7) of 
the above Act took place on May 13, not- 
withstanding that the main portion of the 
premises had to be surrendered at the earlier 
date.—Semble: the proviso to sect. 18 (2) 
of the above Act applies only to a case where 
the tenant has been allowed by a landlord 
to remain on, after the cesser of the agrec- 
ment of tenancy, under a new agreement.— 
SWINBURNE v. ANDREWS, [1923] 2 Kk. B. 
483; 92 L. J. K. B. 889; 129 L. T. 650; 39 
T. L. BR. 545; 87 Sol. Jo. 726, C. A. 








Given under Act subsequently 


Act.|—-A tenant who had on Sept. 29, 1920, 
received notice to quit his farm on Sept. 29, 
1921, gave notice on Nov. 17, 1920, to his 


That sect. was repealed by the Act 


The tenant 


266k. -—-— 


Vol. 11.—Agriculture. Cases 266f—266m. 


given notice under sect. 10 of the Act of 1920, 
he had no right of claim under that sect., 


' but his right of making a claim under A. H. 


Act, 1908, s. 11, was preserved by Interpreta- 
tion Act, 1889 (c. 63), s. 38, notwithstanding 
the repeal of sect. 11.—HAMILTON-GELL v. 
WHITE, [1922) 2 K. B. 422; 91L. J. K. B. 
875; 127 L. T. 728; 38 T. L. R. 829; 867 
Sol. Jo. 80, C. A. 


Annotation :-—Consd. Briggs v. Dryden, Talbot v. Vickers 
(1925) 2 K. B. 667, 


See, now, A. H. Act, 1923, s. 12. 
266j. Agricultural Holdings Act, 1923 (c. 9)—Right 


to compensation—Refusal or fallure to agree 
to arbitration.}—(1) A landlord of a holding 
gave the tenant notice to quit, & in the same 
document stated that he had no desire to 
terminate the tenancy if the tenant would 
agree to his demand that the rent should be 
fixed by arbn. The tenant did not agree to 
arbn. :—Held: the tenant did not thereby 
disentitle himself to compensation, for the 
refusal or failure to agree to arbn. dealt 
with by sect. 12 (1) (e) of the above Act is a 
refusal or failure which has taken place 
before the date of the notice. 

(2) It cannot be laid down as a matter of 
law, that in no case can the minimum com- 
pensation of one year’s rent provided by 
sect. 12 (6) be reduced under the provisions 
of sect. 12 (8) if the tenant, having held two 
or more holdings as tenant, remains in 
possession of one of them. But the pro- 
visions of sect. 12 (8) have no application to 
a@ case in which the tenant remains in posses- 
sion of the other holding or holdings, not as 
tenant, but as owner.—-WESTLAKH v. PAGE, 
{1926} 1 K. B. 299; 95 L. J. K. B. 456; 134 
L. T. 612, OC. A. 

Amount of compensation—Tenant 
holding two or more holdings.]—WESTLAKD 
v. PaGE, No. 266), ante. 

Minimum—One year’s rent. |— 
Re O’Connor & BREWIN’sS ARBITRATION, No. 
268cc, post. 








266m. —-—-—--—-- Expenses of preparation of claim. | 


Under Agricultural Holdings Act, 1928 
(e. 9), the landlord of a holding served upgn 
the tenant a notice to quil which stated that 
the tenant at the date of the notice was not 
cultivating the holding according to the rules 
of good husbandry. None of the other 
reasons mentioned in sect. 12 (1) of the Act 
why compensation for disturbance should 
not be payable to him was alleged against 
the tenant. Kor the purpose of dealing with 
any claims which might be made each party 
appointed a valuer. On the termination of 
the tenancy by reason of the notice to quit 
the tenant quitted the holding, & made a 
claim to compensation for disturbance under 
the above-mentioned sub-sect. An arbitrator 
appointed to determine all claims between 
the parties stated a case for the opinion of the 
county ct. in which he found that at the 
date of the notice to quit the tenant was 
cultivating the holding according to the rules 
of good husbandry, & that the tenant did not 
incur any expense directly attributable to 
the quitting of the holding upon or in con- 
nection with the sale or removal of his 
property, but that he was liable to pay his 
valuer a fee for viewing the holding so as to 
enable him to prepare his claim for compensa- 
tion for disturbance, & to disprove the 
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allegation that he was not cultivating accord- 
ing to the rules of good husbandry : —Held : 
by the Ct. of Appeal, affirming the decision 
of the county ct. judge, (1) the fee paid by 
the tenant to his valucr was an expense 
“ reasonably incurred by. him in the prepara- 


tion of his claim for compensation ”’ within . 


sect. 12 (6), & should be included in the 
compensation payable to the tenant under 
that sub-sect., notwithstanding that the 
tenant had not incurred any other such loss 
or expense directly attributable to the 
quitting of the holding as was mentioned in 
that sub-sect.; (2) as that fee did not 
excoed in amount one year’s rent of the 
holding, the compensation payable should 
under sect. 12 (6) be computed at an amount 
equal to one year’s rent of the holding.— 
DUNSTAN v. BENNEY, [1938] 2 K. B. 1; [1937] 
4 AN KR. 510; 107L. J. K.B. 811; 158 1. T. 
345 64 'T. L. LR. 187; SL Sol. Jo. 1089, C. A. 


266n. —-~—- Liability to pay compensation—‘*‘ Land- 


lord’’—Agreement for sale-—-Whether pur- 
chaser entitled to rents.|}—In July, 1924, the 
owner of an estate, which included a farm in 
the occupation of tenants, agreed to sell the 
farm to a purchaser, who agreed to pay the 
purchase money in Oct. 1924. The agree- 
ment was subject to conditions of sale, by 
one of which the purchaser agreed to pay the 
balance of the purchase money on the day 
named in the contract, & in that respect time 
was to be of the essence oi the contract; & 
it was further agreed that ‘all rents & 
periodical outgoings’’ should be ‘‘ appor- 
tioned up to the completion,’ & added to or 
deducted from the purchase money as the 
case might require. On Sept. 23, 1924, 
notice was given to the tenants to quit the 
farm on Sept. 29, 1925. The purchase was 
not in fact completed until Oct. 1925 :— 
Held: (1) ‘‘completion’’ in the condition 
of sale meant actual completion, & not the 
date named for completion ; (2) on Sept. 29, 
1925, the vendor was the ‘‘ person entitled 
to receive the rents & profits’’ of the farm 
within sect. 57, & he, & not the purchaser, 
was the “‘landlord ’’ within sect. 12 & the 
yerson to pay compensation to the tenants.— 

ICHARDS v. PryskE, [1927] 2 K. B. 76; 96 
L. J. K. B. 743; 187 L. T. 170, 0. A. 


Notice prevented by provision 
for immediate resumption of possession — 
Validity. |---/ee Distal Li AGREEMENT, CLINAS- 
BY t« PARK lisrares (LIUGHENDEN), [rp., 
f1N3s] 4 AM KM. aR. 658; 55 TM 1. R. 204: 
$2 Sol. Jo. LOS]. 


2660. —-—— Notice of claim—By whom given— 


Joint tenancy.|—W., who had been tenant 
of a farm for many years, entered into 
negotiations with his landlord to have his 
tenancy agreement, upon the termination 
thereof, transferred to himself & B., & as 
the result of those negotiations W. became 
joint tenant of the farm with B. at the request 
of, & for the protection of, the landlord. 
Upon the termination of W.’s tenancy B. 
paid W. for the tenant right & also provided 
the whole of the finance necessary for carrying 
on the farm. On Feb. 21, 1924, W. alone 
gave notice to quit. On Mar. 21, 1924, the 
landlord served notice to quit upon both 
tenants, upon the ground that they were 
not cultivating the farm according to the 
rules of good husbandry. Thereupon B. 


10 


266q. 


266r. —— 


ENGLISH AND Empire Digest SUPPLEMENT. 


gave notice to the landlord of his intention 
to claim compensation :—Held: (1) the 
notice given by B., being the one of the joint 
tenants who owned the household goods & 
agricultural implements & had suffered loss 
by their removal or sale upon the expiration 
of the joint tenancy, was sufficient to give 
the arbitrator jurisdiction ; (2) it being the 
object of sect. .12 (7) (b) of the above Act 
that the landlord should have notice of what 
compensation was claimed against him, it 
would, in the case of a joint tenancy, be a 
great hardship upon the tenant who had a 
proper & valid claim for compensation which 
was to be defeated because his joint tenant, 
who had no such claim, had not joined in the 
notice.—Howson v. BuxToN (1928), 97 
L. J. K, B. 749; 139 L. T. 504, C. A. 


266p. —-— Notice to quit—Reason must be stated— 


Effect of notice giving alternative pave 
A tenant in giving a notice to quit under 
sect. 12 (3) of above Act, on account of the 
landlord’s refusal or failure to agree to the 
tenant’s demand for arbn. as to the rent of 
the holding, is, as a condition precedent to 
his right to compensation for disturbance, | 
bound to state correctly the reason for the 
notice which in fact exists, but he may put 
himself right by Puuline his notice in the 
alternative by stating that the notice given 
was either for the reason that the landlord 
had refused or that he had within a reasonable 
time failed to agree tu the demand made on 
him by the tenant for arbn. 

Where the landlord had within a reason- 
able time failed to agree to such a demand 
but had not refused to do so & the notice to 
quit wrongly stated that it was given by 
reason of the landlord’s refusal to agree :— 
Held: the tenant could not succeed in his 
claim for compensation for disturbance.— 
SELLECK v. HELLENS (1928), 98 L. J. K. B. 
214; 140 L. T. 353; 45 T. L. R. 179; 78 
Sol. Jo. 76, C. A. 


—— Form of notice.|—The land-. 
lord of a holding served on the tenant notice 
to quit in the following form: ‘ In accord- 
ance with sect. 12 (1) (a) & (0) of Agricultural 
Holdings Act, 1923 (c. 9), we hereby as 
agents for’’ the landlord ‘‘ give you notice 
to quit,” etc. The tenant, in accordance 
with this notice having quitted the holding. 
claimed compensation for disturbance, con- 
tending that the notice did not sufficiently 
state that it was given for any of the reasons 
specified in sect. 12 (1) of the Act, or did not 
specify for which of those reasons it was 
given :—Held: the notice to quit sufficiently 
stated that it was given for the reasons 
indicated in sect. 12 (1) (a) & (b), & was an 
effective notice to bar the tenant’s claim to 
compensation if the allegations were 
sustained.—Re Diaspy & PENNY, [1932] 2 
K. B. 491; 101 L. J. K. B. 615; 4147 L. T. 
221; 48 T. L. R. 403, C. A. 


Reasons in accompanying 
letter. |—-A notice to quit under 1923 Act may 
be validly contained in two documents—one 
a formal notice to quit & the other an accom- 
panying document which refers to that formal] 
notice & states as the reason for giving it one 
or more of the causes set out in sect. 12 (1) of 
the Act.—TuRTon v. TURNBULL, [1934] 2 
kK. B. 197; 103 L. J. K. B. 698; 151 L. T. 














265; 78 Sol. Jo. 367, C. A. 


266s. ——— ———- By purchaser before completion— 
Estoppel.|—PItf. was the tenant of two farms 
on a yearly tenancy. The owner of the 
property died in 1928, & on July 17, 1930, 
iis personal representatives agreed to sell 
deft. the farms. The date fixed for com- 
pletion was Sept. 15, 1930, but the purchase 
was not completed till Oct. 30, 1930. Mean- 
while deft. had on Oct. 9, 1930, sent to pltf. 
a notice to quit the premises on Oct. 11, 1931, 
& pitf. duly gave up possession on that date. 
Deft. disputed pltf.’s claim to compensation 
under Agricultural Holdings Act, 1923 (c. 9), 
on the ground that the notice to quit was 
invalid, because the purchase was complcted 
only after the notice was given. Ptf. 
therefore brought proceedings claiming de- 
clarations that the notice to quit was valid ; 
that, if not, deft. was estopped from denying 
its validity ; & that he was entitled tu com- 
pensation under the Act :—Held: (1) on the 
facts the pltf. was estopped from denying 
the validity of the notice to quit; (2) the 
ct. had jurisdiction to determine the matters 
at issue, notwithstanding the provisions for 
arbn. contained in sect. 16 of the Act.— 
FARROW v. OR TVEWELL, [1933] 1 Ch. 480; 
102 L. J. Ch. 133. 149 L. T.101; 49 'T. L. R. 
251, C. A. 


Determination of rent—Notice of appli- 
cation for arbitration—-Effect of delay.]|—On 
Jan. 16, 1929, the tenant of an agricultural 
holding made to the landlord a demand in 
writing for arbn. under Agricultural Holdings 
Act, 1923 (c. 0), as to the rent to be paid 
for the holding as from Apr. 6, 1980, the 
next ensuing date at which the tersncy 
could have been terminated by notice to 
quit given by the tenant at the date of te 
demand for arbn. The landlord consented 
to the matter being referred to arbn., but 
after a long delay, due to the fault of the 
landlord & his advisers, he refftsed to concur 
in the appointment of an arbitrator, to take 
part in the arbn.’or to recognise the award, 
At the request of the tenant the Minister 
of Agriculture appointed an arbitrator who, 
on Sept. 23, 1931, made an award fixing a 
reduced rent for the holding as from Apr. 6 
1930 :—Held: the award was good & en- 
forceable as between the parties.—GrRuNDY 
v. Hewson, [1933] 1 K. B. 787; 102 L. J. 
K. B. 398; 149 L. T. 212; 49 T. L. R. 346; 
77 Sol. Jo. 216. 


Validity of award.]—GRUNDY 
v. HEWSON, No. 266t,, anfe. 


266. 








266u. 





SUB-SECT. 3a.—COMPENSATION FOR ISNFORCEMENT 
OF PROPER CULTIVATION. 


266v. Corn Production Act, 1917 (c. 46), 8. 9 (9)— 
Who is person interested —Tenant.]—( (1) A 
notice to convert certain land into tillage, 
made under sub-sect. 1 of the above sect. & 
Defence of the Realm Regulations, 1914, 
reg. 2 M, was served on the owner of land who 
was in occupation. After the service of the 
notice the owner agreed to let the land to a 
tenant who entered into occupation & carried 





pap) v. SECT. 3, SUB-SECT. 8a. maintainable from opinion of sheriff on 


gricult case stated—Claim under 
dee ri fn aie aaa Whee lion Act, 1917 (c, 46).]—J ONINSON-FER- 
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out the requirements of the notice. The 
notice had not been served on the tenant. 
The tenant claimed compensation for loss 
alleged to have been suffered by him by reason 
of his having carried out the requirementé 
of the notice, & the claim was referred to 
arbn. under the Act, & the arbitrator stated 
a case in which he asked the ct. certain 
questions :—Held: the tenant was a ‘‘ person 
who was interested in the land in respect of 
which the notice was served,’ within sub- 
sect. 9 of the above sect., inasmuch as he 
was interested at the time when the loss was 
alleged to have occurred ; & the tenant camo 
within the words of the sub-sect. ‘‘ who 
suffers any loss by reason of the exercise of 
the powers conferred by this sect.’? & was 
entitled to compensation for the loss, if any, 
though the notice had not been served on 
him, as he had carried out the requirements 
of the notice. 

(2) Two notices were served, each in respect 
of a different fleld in a separate farm occupied 
by the same tenant :—-Held : in the circum- 
stances, the loss, if any, in respect of each 
field should be assessed separately. 

(3) The tenant of certain land in respect 
of which a notice to plough had been served 
under the Act sent in a claim for compensa- 
tion on Sept. 28, 1918, for the year 1918, & 
in 1919 he sent in a claim for compensation 
for 1919. The arbn. to assess compensation 
was held after both claiins had been sent in: 
—Held: the assessment should not be based 
on the loss, if any, in each year separately ; 
(BANKEsS, L.J.) the arbitrator should take 
the experience of the two years, setting off 
any profit in one year against any loss in 
the other; (Scrurron & ATKIN, L.JJ.) the 
whole effect of the exercise of the powers 
conferred by the sect. had to be considered 
by the arbitrator, including an estimate of 
the probable loss or profit in the future. 
—Re Topp & Norruh Rmina or YOorRK- 
SHIRE AGRICULTURAL EXECUTIVE COMMITTER, 
(1921]1K. B. 281; 90. J. K. B. 228: 124 
L.T.407; 85 J.P. 89; 181. G. RR. 790, OC. A, 


---- Separate notices as to parts of two farms 
—Occupied by one tenant—Method of assess- 
ment.|—Ite Topp & Norryu RIpIna oF 
YORKSHIRE AGRICULTURAL EXECUTIVE CoM- 
MITTEE, No. 2686v, ante. 


. —-— Sepasate claims by tenant for two 


successive years—Method of assessment.|— 
Re Tooov & NorTrH RIDING OF YORKSHIRE 
AGRICULTURAL EXECUTIVE COMMITTEE, No. 
266v, ante. 


. —— Award—Jurisdiction of court to remit 


—Award bad on face for ambiguity or un- 
certainty.|—In an arbn. for the purpose of 
awarding compensation under the above 
Act, the High Ct. may remit to the arbitrator 
an award bad on the face of it for ambiguity 
or uncertainty, in accordance with Arbitra- 
tion Act, 1889 (c. 49), although by sect. 11. 

sub-sect. 1, of the above Act, it is provided 
that arbns. thereunder shall be in accordance 
with A. H. Act, 1908, Sched. 2, which excludes 
Arbitration Act, 1889.—Munrray v. DALTON 


GUBON as BOARD OF AGRICULTUUE, 
anes . ©. 103: 58 8c. L. R. 96.—- 





a 90 L. J. K. B. 401; 124 L. T. 762 ; 
7T. L. R. 2343 65 Sol. Jo. 155, D. C. 


ne :-—~Refd. Re Joes & Carter, [1922] 2 Ch. 599. 


Control of food in wartime generally, see 
Foop & Drvas, Vol. XXV., pp. 132 et seq. 


SusB-sEcT. 3b.—ASCERTAINMENT OF COMPENSA- 


TION. 


266z. In respect of what holdings compensation 


payable—Tenant sub-letting farmhouse.|— 
By an agreement of tenancy a landlord de- 
- mised to the tenant a farm of 1,000 acres 
together with a farmhouse & some cottages. 
There was a provision that the tenant should 
use the demised premises for farming pur- 
poses. The tenant subsequently, with the 
ermission of the landlord, sub-let the farm- 
10use to a lady who used it ag a house for 
paying guests. Upon the determination of 
the lease, the tenant made a claim for com- 
pensation under A. H. Act, 1908 :—Held: 
the ct. must have regard to the substance of 
what had been done ; by the lease the hold- 
ing was an agricultural one, & the fact that 


the farmhouse had been let to a sub-tenant |_ 


did not cause it to cease to be a “ holding ”’ 
within the Act.—Re RussEeLtL, & HARDING 
. (1922), 128 lL. T. 476; 3897. L. R. 92; 67 
Sol. Jo. 123, C. A. 
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-——— For compensation for {improvements — 


Under Agricultural Holdings Act, 1908.]—See 
original volume, p. 46, Nos. 245-2650. 


-—— For compensation to landlord for deteriora- 


tion.]—Sce Nos. 264a, 264b, ante. 


—— For compensation for disturbance—Under 


Agricultural Holdings Act, 1908.|—-Scee 
original volume, p. 48, No. 266; & Nos. 265b, 
265c, ante. 


—— —-— Under Agriculture Act, 1920 (c. 76).] 


—See Nos. 266h, 266i, ante. 


266bb. Particulars of claim—Sufficiency.]—Heild : 


having regard to the severity of the penalty 
attached to non-compliance with Agriculture 
Act, 1920 (c. 76), s. 18 (2), namely, total 
extinguishment of the claim, the presump- 
tion was that the requirement of “ particu- 
lars’’ was not intended to be construed 
strictly. &, for the purpose of keeping the 
claim alive & enabling the parties to get 
before the arbitrator, a less degree of par- 
ticularity was required to satisfy the sect. 
than would be required of particulars of a 
statement of claim in an action, notwith- 
standing that when the parties get before 
the arbitrator he might be of opinion that 
the particulars were insufficient, & might 
order further & better particulars to be 
given.— JONES 7. EVANS, [1923] 1K. B. 12; 
[92 I. J. K. B. 35; 128 L. T. 228, C. A. 


—-— Compensation for improvements—Under 
Act, 
original volume, p. 42, Nos. 230-232. 


266aa. Notice of claim To whom given.--Purchase 


Agricultural Holdings 


1908.; — See 


O’Connor v. 


266cc. 





Annplalions: — pid. Re mera tore! Holdings Act, 

rewin (1932), 76 Sol. 
Spreckley v. Leicester County Council, ites 1 K. B. 366. 
Refd. Turton v. Turnbull, [1934] 2 K. B. 


——,J—(1) A ae ae been 


1928, 


Jo. 511. 'Consd. 


PART V. SECT. 8, SUB-SECT. 8b. 


reserved his claim in respect of depletion 
of the sheep stock: 


atter the termination of the tenancy, 


—Taking subject to existing tenancies.|— 
Applt. was the tenant of an agricultural 
holding under a tenancy expiring on Sept. 29, 
1922. In May, 1922, the landlord con- 
tracted to sell. the holding, subject to the 
tenancy, to resp., completion to take place 
on Sept. 29, 1922. The completion in fact 
took place on Nov. 2. The contract of sale 
contained a gencral condition that the rents, 
rofits or possession of the property should 
e received or retained & the outgoings dis- 
charged by the vendor up to the time 
appointed for completion, & that current 
rents should be apportioned. By a special 
condition it was provided that for the pur- 
pose of this general condition any rent 
payable on Sept. 29 was to be deemed 
‘* current rent,’’ & was to be payable by the 
purchaser on completion, After the deter- 
mination of the tenancy the purchaser as 
‘landlord ’’ made a claim against the tenant 
for dilapidations, & the tenant counterclaimed 
for compensation :—Held: the purchaser 
was not at the date of the termination of the 
tenancy the “ landlord’? within A. H. Act, 
1908, s. 48, & Agriculture Act, 1920 (c. 76), 
8. 18.—Tomas v. TURVEY (1923), 98 L. J. 
kK. B. 785; 
C. A. 


131 L. T. 830; 68 Sol. Jo. 385, - 


An 


266ee. 


~~ Pe am te ee aR A Re Ee oe a a NE EEL seer mete 


in ‘which he referred to his former 


determined by notice to quit expiring on 
Sept. 29, 1930, the tenant gave notice of, 
amongst others, - a claim for disturbance, & 
on Nov. 20, 1930, furnished particulars in 
which particulars ‘of claim for disturbance 
were ‘' Disturbance for two years’ rent 
£514 ” :—sHeld: no sufficient particulars had 
been delivered & therefore the claim was 
barred. 

(2) Where the tenant proves he has 
directly suffered loss the minimum amount 
of damages is one year’s rent.—Re O’CONNOR 
& BREWIN’S ARBITRATION, [1933] 1 K. B. 
20; 101 L. J. K. B. 706; sub nom. Re 
AGRICULTURAL HOLDINGS ACT, 1923, 
O’CONNOR v. BREWIN, 147 L. T. 386; 76 
Sol. Jo. 511, C. A. 


notation :—As to (1) dae Apreokley v. re County 
Council, [1934] 1K. B. 


266dd. —— 





ere of fact.}—OLIVE v. 
PAYNTER, No. 264b, ante, 


-|—On Mar. 19, 1931, the tenant 
of an agricultural holding was served by his 
landlord with a notice to quit expiring on 
Apr. 6, 1932. On Nov. 23, 1931, during the 
currency of the notice to quit the tenant gave 
notice to his landlord of his intention to make 
a claim for compensation for disturbance 








eterna 





case ‘he had to meets (2) the letters 


letter, he stated that only 51 per cent. | gave such notice, although they did 
266aa i. Particulars of claim—Sufi- | of the sheep stock had been delivered {| not state the al basis of the 
ciency — Agricultura’ Holdings (Scot- | to the incoming tenant, & that the | claim or ita actua] amount. Fre was 
land) Act, 1928 (c. 10), 8. 15 (2).}— S oant at tie alsin woul ek: intimated | ROSE (DUKE) v. Hart, [1925] S. C. 
By a letter, written on receipt of a | when the exact shortage was deter- | 160.—SCOT. ; 
notte from the tenant of his intention mined :—JZeld ; ) in view of the 
to terminate his tenancy of a sheep | severity of the penalty attached to sa. Agricultural Holdings (Scotland) 
farm, the landlord intimated that he | non-compliance, the requirements of 


by a second 


written within two montha 


ne above sub-sect. were sufficiently 
cowuees with if fair notice was given 
oprcste party ee the nature 

a the- claim against him 
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Act, 1908 (ce. i ar si Rea 
of court Binding on 
arbitrator. }—MYITOHELL-GILL v. BUCHAN, 
{931} 8. C. 390; 68 8c L. R. 371.— 


om Case 


& of the 
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under sect. 12 of A. H. Act, 1923, ‘‘ for loss | 266jJf. ——- No power to order arbitrator to state 


or expense directly attributable to my 
quitting the holding which I may unavoidably 
incur upon or in connection with the sale or 
removal of my household goods, implements 
of husbandry, fixtures, farm produce or farm 
stock on or used in connection with the 
holding, including any expenses reasonably 
incurred by me in my claim for compensa- 
tion.”” On Apr. 6, 1932, the tenant quitted 
the holding. On May 21, 1932, he gave notice 
under sect. 16 (2) of the Act, that the amount 
“of his claim for disturbance was ‘‘ one year’s 
rent, viz.: Two hundred & twenty-five 

ounds (£225).” The county court judge 

eld that the particulars were sufficient :— 
Held: no sufficient particulars had been 
delivered & therefore that the claim was 
barred, on the grounds: (1) the notice of 
Nov. 23, 1931, was merely a notice that a 
claim would be made & not a rendering of 
particulars, & (2) the notice of May 21, 1932, 
although it quantified the claim at the 
minimum sum to which the tenant; was 
entitled under sect. 12 (6) of the Act, did not 
furnish particulars of some loss or expense to 
which the tenan* had been put.—SpPprRECKLEY 
v. LEICESTERSHI“E County Councin, [1934] 
: " ° 366; 103 L. J. K. B. 200; 150 L. T. 


2661. Award—Setting aside——Jurisdiction of court 


~—Error on face of award.]—The inherent 
jurisdiction of the High Ct. to set aside an 
award under A. H. Act, 1908, on the ground 
of error appearing on the face of it where 
there has been no misconduct on the part of 
the arbitrator is not taken away by that 
Act. That jurisdiction was not excluded by 
Arbitration Act, 1889 (c. 49), & when the 
jurisdiction under that Act with reference to 
arbn. proceedings under the A. Hl. Act, 1908, 
was transferred to the county ct. by that 
Act, the inherent jurisdiction of the High 
Ct. in those matters was neither expressly 
nor by implication transferred to it.—RHe 
JONES & CARTER, [1922] 2 Ch. 599; 91 
L. J. Ch. 824; 127 L. T. 622; 38 T. L. R. 
778; 66 Sol. Jo. 611, C. A. 


267a. 


—~ 


special case on question not within submission 
to arbitration.) — Srevens v. DOWNHAM, 
IsLn:OF ELy (FROFFEES OF Poor LANDS), 
[1926] W..N. 168. 


~—-—— Of compensation for improvements— Under 


Agricultural Holdings ct, 1908.] — See 
original volume, p. 47, No. 254-256. 


266kk. Recovery of compensation agreed or awarded | 


——In what court.)—A. H. Act, 1928, s. 19, 
does not give exclusive jurisdiction to the 
county ct. in all cases & prevent an action 
from being brought to recover the sum in the 
High Ct., when it is in excess of the amount 
ordinarily recoverable in the county ct.— 
HORRELL v. ST. JOHN OF BLETSO (LORD), 
[1928] 2 K. B. 616; sub nom. HoRRELL v. 
BLeETsO, 97 L. J. K. B. 655; 139 L. T. 400. 


26611. Costs—Agreement as to—Validity.])—The 


parties to an arbn. under A. H. Act, 1923, 
agreed beforehand that the successful party 
should have costs on the High Ct. scale. 
The agreement was not communicated to 
the arbitrator, who gave his award in favour 
of the landlord, & awarded that each party 
should pay his own costs. In an action by 
the landlord to enforce the agreement the 
judgo gave judgment for the tenants, on the 
ground that the Act gave discretion to the 
arbitrator as to costs:—Held: the agree- 


ment was valid & enforceable.—MANSFLELD 


v. ROBINSON, [1928] 2 K. B. 353; 97 L. J. 
K. B. 4866; 139 L. T. 849; 92 J.P. 126; 44 
T. L. BR. 518, D. C. 
‘*Treated as a market garden.’’]— 
(1) Held: the word ‘ treated ”’ in sect. 42 (1) 
of the above Act, in the collocation in which 
it was there used did not mean simply that 
the holding should be in use or cultivation 
as a market garden, but that it should be let 
by one person ag landlord & occupied by the 
other as tenant as a market garden, & 80 
treated as between them for the purpose of 
govening their rights in respect of the holding 
as a market garden. 

By an agreement in writing dated Dec. 31, 





1919, & made between the landlord of the 
one part & the tenant therein described as 


Annotation :—Conad. Horrell v. St. John of Bletso, (1928) 
p ORO: ‘‘market gardener ’’ of the other part, it was 


2K. B. 6 
266zgg¢. —-—- —-— Time for notice of motion to set 


266hh. 


aside.|—In an arbn. under the A. H. Act, 
1908, the award was made on Apr. 8, 1921, 
& on June 83 applt. gave notice of motion to 
set aside the award on various grounds. 
There was no rule either under County Cts. 
Act, 1888 (c. 43), or under A. H. Act, 1908, 
dealing with the time within which a notice 
of motion to set aside an award must be 
given :—Held: the words ‘principles of 
practice ’’ in County Cts. Act, 1888 (c. 43), 
s. 164, did not refer to specific rules of the 
High Ct., & the time limit of six weeks under 
R. 8. ©., Ord. 64, r. 14, was not a “‘ principle 
of practice ’’ within that sect. of the Act; 
therefore the only time limit applicable in 
the present case was under Stat. Limitations 
& under the doctrine of laches, & the motion 
to set aside the award was made in time.— 
McCreaaa v. FREARSON (1921), 91 L. J. K. B. 
365; 126 L. T. 601, D. C. 


Order directing’ arbitrator to state 
special case—Appeal lies to Divisional Court.| 
—STEVENS v. DownHaM, ISLE oF ELY 
(FEOFFEES OF Poor LANDS), [1926] W. N. 168. 
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agreed (clause 1): that the landlord should 
let & the tenant should take the farm therein 
described for the term of one year from 
Sept. 19, 1919, & so on from year to year at 


the yearly rent of £185 by half-yearly pay- 


ments on Mar. 25 & Sept. 29 in each year, 
& that the tenant should pay to the landlord 
as a further rent at the rate of £6 per cent. 
per annum on all sums of money expended 
by the landlord in the supply of any fruit 
trees during the tenancy. By clause 7 the 
tenant was to cultivate the land on the best 
& most approved system of gardening in 
general practice in the neighbourhood, & was 
not to cut down, grub up, or destroy any 
fruit trees growing in or upon the land, or at 
any time to be planted thereon, under the 
provisions of the agreement, without the 
consent in writing of the landlord or his 
agent first had & obtained. By clause 9 
the landlord was during the term to su ply 
the tenant at his own expense with all fruit 
trees which might at any time be agreed 
between the landlord & tenant to be necessary, 
& the tenant was to pay a certain additional! 


} 
Cases 267a—268a. ENGLISH AND Emprre Dicest SUPPLEMENT. 


rent in respect of the fruit trees so supplied. 
Clause 11 contained the following proviso: 
“That nothing herein contained shall be 
deemed to be an agreement by the landlord 
that the premises hereby demised or any part 
thereof shall be let or treated as a market 
garden or give rise to a claim for compensation 
for fruit trees or bushes under A. H. Act, 
1908, or any statutory modification thereof ”’ : 
—Held: (2) clause 11 of the agreement con- 
tained the clearest possible expression of the 
intention of the parties that the holding was 
not to be treated as a market garden ; there 
was therefore no agreement in writing within 
sect. 42 (1) of the Act, by which it was agreed 


_ that it should be let or treated as a market 


Annotation :—As to @) Consd. Saunders-Jacob v. Yates» 


garden, & therefore no claim to compensation 
on that basis arose, because the existence of 
such an agreement was a condition precedent 
to such a claim; (3) the agreement was not 
one which was avoided by sect. 5 of the Act, 
because the condition precedent to the 
tenant having the right to claim compensa- 
tion had not been satisfied.—Re MastrErs & 
DUVEEN, {1923]2 K. B. 729; 68 Sol. Jo. 11; 
sub nom. MASTERS v. DUVEEN, 93 L. J. K. B. 
57-3; 130 L. T. 18, O. A. 


[1933] 2 K. B. 240 
267b. Market garden—What is—Garden of country 


4 


house—Sale of produce.|—The fact that the 
occupier of a country house sells regularly 
one-half of the produc of the gardens 
occupied therewith does not constitute the 
gardens a market garden.—BICKERDIKE v. 
Lucy, [1920] 1 K. B. 707; 89 L. J. K. B. 
558; 84 J. P. 61; 36 T. L. R. 210; 64 Sol. 
Jo. O57 18 I. G. R. 207, D. C. 


‘Annotation: -—Refd. Lowther v. Clifford (1925), 90 J. P. 55 


267c. 


268. 


268a. 








.}—Land was cultivated in order 
that the crops might be sold, & the crops 
included fruit & rhubarb :—Held: (1) the land 
was a market garden within A. H. Act, 1923, 
s. 57; (2) having regard to sect. 54 & other 
sects. of that Act, sect. 16 should not be read 
with an unrestricted meaning, & the land- 
lord’s right of action to recover the expense 


of making up a road had not been affected 
by the provision for reference to arbn. in 
be sect. (3) Semble: sect. 16 deals with 
procedure.—LOWTHER v. CLIFFORD, [1927] 
1K. B. 1380; 95 L. J. K. B. 5676; 185 L. T. 
200; 90 J. P. 113; 42 T. L. R. 482; 70 
Sol. Jo. 544; 24 L. G. R. 231, C. A. 


Annotations :—As to (2) Folld. Olive v. Paynter, [1932] 
K. B. 666. 
Ch. 480. 
353. 


As to (3) Consd. Farrow v. Orttewell , 1933 ] 
Refd. Mansfield v. Robinson, [1928] 2 K. B. 


. ** Let or treated as a market garden ’’—Part 

of premises treated as market garden.]}— 
By lease made in 1904 a private residence 
at Sunbury, Middlesex, with gardens, plea- 
sure grounds, & meadow lands, being about 
27 acres in all, was demised to deft.’s pre- 
decessor in title for twenty-eight years at 
a yearly rent of £126. The lessee covenanted 
to keep the premises in repair & not to 
commit waste. He also covenanted not to 
occupy use or employ the premises for any 
trade except that of a nurseryman, market 
gardener, florist or farmer, without the 
written consent of the lessors. The lessee 
during the term ploughed up the grass land 
& cultivated it as a market garden. In 
1924 deft., in whom the term was then 
vested, let the house & garden on a yearly 
tenancy, but continued to cultivate the rest 
of the land as a market garden. On the 
termination of the lease in 1931, the rever- 
sioners brought an action for damages for 
waste & for declarations that: neither the 
demised premises nor any part thereof con- 
stituted a “ holding’’ or ‘‘ market garden ’”’ 
within Agricultural Holdings Act, 1923 
(c. 9) :—Held: the premises, excluding the 
house & grounds let in 1924, constituted 
a separate holding under the Act; they 
were let upon an agreement in writing made 
after Jan. 1, 1896, which provided that the 
holding should ‘‘ be let or treated as a market 
garden’’; it was therefore a ‘ market 
garden ’’ within sects. 48, 57 of the Act, & 
the claim failed.—SAUNDERS-JACOB v. YATES, 
[1933] 2 K. B. 240; 102 L. J. K. B. 417; 
149 L. 'T. 209, C. A. 


Part V1._—Fixtures. 


Add. Annotations :--Consd. le 


Mann & 
Harvey (1920), 123 L. IT’. 242. Refd. Pole- 
Carew v. Western Counties & General 


Manure Co., [1920] 2 Ch. 97. 

Removal by tenant—Agricultural Hold- 
ings Act, 1908, s. 21—-Power to contract out 
of Act.]|—-A. H. Act, 1908, contains no pro- 
hibition against the parties to a lease or 
tenancy contracting themselves out of the 
provisions of sect. 21 of the Act, & it is 
therefore competent to them to do so. 
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land 


have the right, within a specified 
time after the expiration of the term, 
to remove an 
have erected 
he erects a fence consis 

of wire carried on woo 
the pickets & wire become: oe of the | windatws 


PART VI. 


.}—Where a lease of farm 
provides that the lessee shall 





to remove them 


R. 3 


fence which he ma 
uring his bg of stra 


icketa, 


land, subject to the lessce’s contractual 
right to sever them, thereby restoring | b 
pew to the condition - chattels, < eld: in view of the d of annexa- 


ER 
ae or gel 3° D. L. R. 326; (1927) 
4.—CAN. 

n. (p. 49) For ‘‘ SasSKaTCHEWAN Uv. 
GOMBAR ”’ read *‘ SASKATCHEWAN EL- | — 
BOW WHEAT LaNp Co. v. GOMBAR.”’ 

n a 49)i. —— Windmill & stable 
.J—A windmill, wire fencing & 
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A lease of a farm contained a covenant by 
the lessee to deliver up at the end of the 
term all the demised premises & all new & 
other buildings & erections thereon & all 
such fixtures as were in anywise affixed or 
fastened to the freehold of the premises :— 
Held: the covenant effectually excluded the 
provisions of sect. 21 of the Act, & the tenant 
was not entitled to remove certain buildings 
& fixtures erected & affixed by him during 
the term.—PREMIER DAIRIES v. GARLICK, 


windows in a stable, erected or furnished 
a tenant of agricultural land :— 


tion & the object of the annexation, 
to be removahle by the tenant, — Cane 
CALLEN v. LEESON (Alta. Noy ee 
dD. fren 797; (1927) 3 W. 


RY wv. BRED 


t. (p. 49) For ‘‘ SaSKaTCHEWAN vv. 
GOMBAR ” read “‘ SASKATCHEWAN EKL- 
BOW WHEAT LAND Co. v. GoMBAR.”’ 


{1920} 2 Ch. 17; 
L. T. 44; 64 Sol. Jo. 375. 


268b. ———- ——— No notice by tenant of intention 
to remove—Claim by tenant for loss on 
removal.j—An agricultural tenant who at 
the expiration of his tenancy omits to give 
to the landlord, under A. H. Act, 1908, s. 21, 
notice of his intention to remove a fixture 
or building, whereby the landlord is pre- 
vented from exercising the option given to 


89 L. J. Ch. 332; 


Vol, 0.—Agriculture. 
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Cases 268a—286. 


award. |—HASSALL v. CHOLMONDELEY (1935), 


79 Sol. Jo. 522. 


271. 


273. 


him by the Act to purchase the same, cannot 


afterwards claim compensation for expenses 
or loss suffered through the removal under 
A. H. Act, 1914, 5. 1, & A. H. Act, 1908, 
s. 1l.—Re HARVEY & MANN (1920), 89 
L. J. K. B. 687; sub nom. Re MANN & HaArR- 


VEY, 128 L. T. 242, C. A. 


268c. ——— Purchase by landlord—Agricultural 
Holdings Act, 1923 (c. 9), s. 22—Validity of 


275. 


276. 


277. 


Add. Annotation :-—Refd. 
Western Counties & General Manure Co., 
{[1920] 2 Ch. 97. 


Add. Annotations :—-As to (3) Refd. Vaudeville 
Klectric Cinema v. Muriset, [1923] 2 Ch. 74; 
Golden Horseshoes (New), Ltd. v. Thurgood 
(1934), 150 L. T. 427. 


Add. Annotation :—Consd. Re Mann & Harvey 
(1920), 123 I. T. 242. 


Add. Annotation :—As to (4) Refd. Premier 
Dairies v. Garlick, [1920] 2 Ch. 17. 


Add. Annotation :—As to (1) Refd. Re Roger- 
stone Brick & Stone Co., Southall v. Wescomb, 
{1919} 1 Ch. 110. 


Pole-Carew  v. 


Part VIll—Growing Crops and Crops, Emblements, and 


Gleaning. 


NotE.—Situtl. Frauds, s. 4, is now replaced by Law of Property Act, 1925 (c. 20), s. 40. 


280. Add. Annotations :—Refd. Richards v. Davies, 
[1921] 1 Ch. 90; Back ». Daniels (1924), 69 


Sol. Jo. 160. 


PART VIII. SECT. 1. 


280 i. Sale—Interest in land— Passing 
before severance—Statute of Frauds— 
Grass.|—ROBINSON v. LONG, [1923] 3 
D. L. R. 918.—CAN., 

286 fi. ——- —— —— —— ——..]}— 
As a general rule a contract for the sale 
of standing timber which is not to be 
severed immediately is a sale of an 
interest in land.—HaNpyY v. Cak- 
RUTHERS (1893), 25 O. R. 279.— CAN. 


286 fli. je 
McKENZIE v. HARVEY & BLANCHARD, 
(1930] 1 D. L. R. 547.—CAN, 


286 iv. —— ——- ———- —— ——-.]— 
MAacMILLAN v. MCDONALD, [1930] 1 
D. L. R. 667.—CAN. ” 


2886 Vv. moe } 
Held: pale of timber for the removal 
of which the purcharer was to have as 
much time as he desired, was the sale of 
an interest in Jand.—KELLY PIANO Co. 
v. NASH (1931), 44 B.C. R. 14.—CAN. 


286 vi. Dependent onterms 
of contract.}—The question whether a 
contract relating to timber constitutes 
a sale of chattels or relates to an interest 
in land depends on the terms of the 
contract. A contract for the sale of 
standing timber to be cut & removed 
by the buyer, who is given ‘‘ as much 
time as he desires ”’ to remove it, is one 
which deals with an interest in land 
within the meaning of sect. 34 of 
Land Registry Act, R. S. B. C., 1924, 
&, therefore, it is one which must be 
registered thereunder in order to pass 
such interest.—CARLSON v. DUNCAN, 
[1931] 2 W. W. R. 343; 3 D. L. RK. 
570; 44 B. C. R, 14.—CAN. 

286 vii. ** Orchard or fruit 
lands ’’——Soldier’s Settlement Act.}— 
Held: the sale of ‘“ orchard or fruit 
lands.”” mentioned in sect. 59 (c) of 
Soldier’s Settlement Act, 1919, though 
providing for a valuation of the trees 
apart from the land, is nevertheless a 
sale of ‘“‘ orchard or fruit lands,’”’ which 
is not personal property. An intention 
in a statute to depart from a common 
law rule would need to be expressed 
with the utmost clarity, & sect. 59 nS 
does not pretend to enact that plan 
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& growing fruit trees are to be treated 
as chattels or personal property.-— 
MCCLELLAN v. R., [1982] ix. C. R. 18; 
on apneal, 1932) 8. C. Re. 617; 4 
D. L. ak. T2.--- CAN, 


bi. ~--- .J—MESSERVEY 0. 
CENTRAL CANADA CANNING Co., [1923] 
4D. L.R.1202; 3 W.W.R. 365.—CAN. 


bii. ——— -———~-.] --Bv an agreement 
in writing pltf. contracted (inter alia) 
to sell to deft. 14 acres of swedes & 
16 acres of turnips for 1931 feed. 
Subsequently, on account of the 
lateness of the scason, the partics 
verbally agreed that the 14 acres 
intended to be sown in swedes should 
be sown in turnips. ‘The crop became 
infected with a disease & deft. did not 
put his sheep on to cat any part of the 
crop, Pltf. required the use of the 
30 acres for cultivating for the 1932 
harvest, & alleging that he was pre- 
vented from so doing by deft.’s neglect 
to clear off the turnips, claimed £20 
damages for breach of contract in 
addition to £180 purchase price :— 
Held: the crops were ‘“ goods ”’ 
within Sale of Goods Act, 1908, & the 
second contract, being oral, was wun- 
enforceable.—ScuLLyY v. SOUTH, [1931] 
N. Z. L. R. 1187.—N.Z. 

e i. —— .+—Crops growing at 
the completion of a sale of land pass 
to the purchaser, unless there be a 
stipulation to the contrary.—ANDER- 
SON v. STASIUR, (1926) 1 D. L. R. 347; 
{1926} 1 W. W. R. 107; 20 Sask. L. R. 
269.—CAN 


Oe eee 








6 ii. —— Sale by mortgagee. |— 
A conveyance by a mtgee. under a 
power of sale entitles the purchaser to 
the eh Bias poem hs v. DYCK, 
{1926} 3 W. W. R. 762; [1927] 1 D.L. R. 
458; 36 Man. L. R. 210.—CAN. 


e iii. ——- ——-,}—Growing crops are 
*“* goods ’’ within Sale of Goods Act 
when there is an agreement that they 
are to be severed under the contract 
of sale; but, otherwise, they are part 
of the land & paas with it.—SHEWCHUK 
v. Peale te | 3D. L. R. 280; 
[1927] 2 W. W. R. 207; 36 Man. L. R. 
469.—CAN. 
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286. Add. Annotation :—Consd. Stephenson r. 
Thompson, [1924] 2 K. B. 240. 


eiv. ——- light of vendor to crop on 
cancellation of contract—Who entitled 
to cut crops.|-—A provision in an agree- 
ment for the sale of land that the 
vendor, on becoming entitled to cancel 
the contract, shall have the right to 
enter into possession & to possess ** the 
growing crop,” does not give him an 
right to crops that have been cut 
which thereby became chattels.— 
CANADIAN Pacino Ry. Co. vo. STEWART 
(Sask.), [1927] 3 D. L. R. 555; [1927] 
2 W. W. R. 385.--CAN. 


F i. Permit to cut hay-—Cancellation 
if land leased.|—Held : the permit was 
not cancelled by only 4 part of the land 
being leased.—DkrCOCK v. BARRAGER 
(1909), 19 Man. L. Rt. 34.—CAN. 


g ii. Interest in land,J}-—-A con- 
tract under which an owner of land 
gives another the right to cut & remove 
the wild hay to be grown on the land 
is a contract concerning an interest in 
land & within sect. 4 of Stat. Frauds. 
——-VAN BERKEL v. DE eon [1933] 1 








W. W. R. 125; 1 D R. 652.— 
CAN, 
& ili. Oral ayreement— Parl per- 


formance.}—FPermitting haystacks to 
remain on land is not a sufficient part 
performance of an oral contract to 
permit the cutting of hay to take the 
case out of the Statute of Frauds.— 
VAN HERKEL v. DE Foonrt, [1933] 1 
D.L. R. 652; 1 W.W. 1.125; 41 Man. 
L. It. 19.—-CAN. 

pi. —— Right of devisee to crops 
sown by share tenanl—dé growing al 
testator’a death.}—Held: as testator’s 
interest in the wheat while growing 
arose out of the agreement, which 
amounted to a severance of the crop 
from the land, the money payable 
for testator’s sbare in the crop fell 
into the residue of the estate.—Re 
BORGIN, (1922) V. L. R. 686.—-AUS. 


p il. Cost of threshing.}—A les- 
sor on the crop-payment plan agreed 
to pay one-half the cost of threshing :—- 
Held: he was liable for one-half of 
the cost of hauling the sheaves from 
the stook to the thresher.—TOcHER v. 
JOHNSON (1922), 68 D. L. R. 768; 





Cases 288—3811b. 


288. Add. Annotation :—Refd. 
Growers v. Dering, [1928] 2 K. 


289. Add. Annotation :—Refd. Elmes v. Trem- 
bath (1934), 19 Tax Cas. 72. 


296. Add. Annotations :—-Consd. Stephenson v. 
Thompson, [1924]2 K. B.240. Refd. English 
Hop Growers v. veieay {1928] 2 K. B. 174; 
Honeywill & Stein, Ltd. v. Larkin Bros. 
(London’s Commercial Photographers), Ltd., 
[1934] 1K. B. 191. 


298. Add. Annotation :—Refd. Back v. Daniels 
(1924), 69 Sol. Jo. 160. 


299. Add. Annotation :—Folld. nae (Lord) v. 
Hedley Bros., [1935] 2 K. B. 


——.]}—L., i. tenant from 
year to year of a farm in the county of 
Durham belonging to Lord Eldon, agreed by 
his tenancy agreement not to dispose of any 
hay, etc., that was grown or brought on the 
farm, but to consume such hay, etc., by stock 
on the farm & in the proper manner. In 
May, July & Oct. 1932, L. entered into three 
contracts for the sale to H., a firm of hay 
dealers, of eight stacks of hay standing on the 
famm. The contracts provided for the sale 


ee Hop 


299a. 











of the hay at various prices per ton ‘ put. 


free on rails. . . . Cutting & tieing to be done 
by Hedley Bros. Delivery of same to be 
taken when convenient, & only good market- 
able hay clear of mould to be delivered in a 
dry condition.” H. paid L. at the time of 
entering into the contracts the estimated 
value of the stacks of hay. At the time L. 
entered into these contracts he was still the 
tenant of the farm & could not in the ordinary 
course determine his tenancy before May 138, 
1934. In Oct. 1932, however, lL. asked to 
be allowed to terminate his tenancy on 
May 13, 1933, & on Nov. 18, 1932, the land- 
lord’s agent agreed that the tenancy should 
terminate on May 13, 1933. In Jan. 1933, 
the landlord’s agent informed H. that L.’s 
tenancy agreement would terminate on 
May 13, 1933, & that the hay would not be 
allowed to be removed from the farm. On 
Feb. 13, 1933, the landlord levied a distress 
upon the farm for arrears of rent. The 
bailiff found that H. were in process of cutting 
into the eight stacks of hay & taking the hay 
away, & notwithstanding the presence of the 
bailiff they removed all the hay in the eight 
stacks. On Feb. 14, 19383, H. served upon the 
Jandlord a declaration under Law of Distress 
Amendment Act, 1908 (c. 53), s. 1, that the 
tenant had no right of property or beneficial 
interest in the goods distrained. The land- 
lord, thereupon, brought an action against 
H. alleging that their acts amounted to 
poundbreach & claiming treble damages 
therefor; in the alternative the landlord 
claimed £102 damages for the removal of the 
hay contrary to Sale of Farming Stock Act, 
1816 (c. 50), 8. 11. At the trial it was proved 


$2 Man. L. R 356; [1922] 2 W. W. R. 
616.—CAN 
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that it was a common practice in the hay 
market for dealers to buy hay in stacks, 
sometimes for a lump sum, & sometimes for 
& price per ton, & that purchases of stacks, 
even though weight & price necessarily 
remained to be cetsanined. at the time of 
delivery, were regarded by all persons 
interested in the market as passing the pro- 
perty in the stacks to the buyers at the time 
of the bargain:—Held: Sale of Farming 
Stock Act, 1816 (c. 50), s. 11, has not been 
impliedly repealed by the Agricultural Hold- 
ings Act, 1923 (c. 9); L. was not freed from 
his obligation under his tenancy agreement 
not to dispose of any hay grown on the farm 
but to consume it by stock on the farm by 
Act of 1923 (c. 9), s. 30 (1), as there was no 
evidence that he had made adequate pro- 
vision to return to the holding the full 
equivalent manurial value to the holding of 
crops sold off or removed from the holding, 
& further the hay had been removed from the 
farm in the year before L. quitted the holding. 
He ought, therefore, not to have disposed of 
the hay otherwise than as provided for in his 
tenancy agreement. The purchasers of the 
hay stood in L.’s shoes & had therefore com- 
mitted a breach of the Act of 1816, & the 
landlords were therefore entitled to damages 
for the removal of the hay.—ELnpon (LORD) 
v. HepLEY Bros., [1935] 2 K. B. 1; 104 
L. J. K. B. 834; 152 L. T. 607; 51 T. L. R. 
313; 79 Sol. Jo. 276, C. A. 


Add. Annotations :—-Consd. Lebeaupin ». Cris- 
pin, {1920} 2 K. B. 714. Expld. & Distd. Re 
Wait, [1927] 1 Ch. 606. 


810a. ——— -|}—The owner of the nevus 
may maintain trespass quare clausum fregit.— 
PICKETT v. BUTLER (1844), 3 L. T. O. S. 39, 


304. 











183. 

3iia. S. P. ARCHER v. SADLER (1859), 1 F. & F: 
481, N. P. 

811b. .|—At an auction sale of grass & 


crops held at a farm plitf. purchased the crop 
of swedes in one of the fields, & deft. pur- 
chased the grass on an adjoining fleld. One 
of the conditions upon which pltf. purchased 
the crop of swedes was. that he should not 
remove from the field more than one-half of 
the crop of swedes, the other half having to 
be consumed on the field. Deft.” put a 
number of sheep into his field of grass, & the 
sheep got into pltf.’s field of swedes & did 
considerable damage to the swedes :—Held: 

the fact that the right of pltf.-to remove the 
swedes from the field was limited to one-half 
of the crop did not prevent him from main- 
taining an action of trespass in respect of the 
damage done by deft.’s sheep, as pltf. had 
such an exclusive right of possession in the 
crop as would entitle him to maintain an 
action of trespass.—WELLAWAY v..©OURTIER, 
[1918] 1 K. B. 200; 87 L. J. K. B. 299; 118 


, Re SENGER | benefit of the crop only if a contract 


for the sale of the jand was ote leted, 


—CAN. on the st gles not vein oom 
Held: the Moenee.§ though, eouniod 
ondition pre- | With an interest not confer any 


ht to hee de on the licencee. 
Also, on the evidence, apart from the 
express condition, there was an implied 


ragch condition to the same effect. er, 


t ‘such 


enlyon on phe Paraeeer © his rbllnargih eos pee cal coupled with an oe at pucene. nose condition shins 
nterest under e covenan nterest, on an express con- recedent. —- FERRES v. 
SASKATOHEWAN CO-OPERATIVE | dition that the licencee should have the | Corer, [1998] & A. 8. R. 415.—AU8S. 
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_ T. 256; 34 T. L. R.115; 62 Sol. Jo. 161, 


Annotation :—Richards v. Davies, [1921] 1 Ch. 90. 


315. 


362. 
366. 


390. 
892. 


395. 
396. 


402. 


404. 


405. 


406. 


Add. Annotations :—As to (1) Refd. Bright- 
man v. Tate (1919), 35 T. L. R. 209; Gurney 
v. Houghton (1920), 123 L. T. 706 ; Hudson’s 
Bay Co. v. Maclay (1920), 36 T. L. R. 469; 
Newcastle Breweries v. R., [1920] 1 K. B. 


. Add. Annotation :—Retd. 


Vol. 1.—Agriculture. Cases,311b— 410a. 


854; Shutler v. Rolfe (1920), 36 T. L. R. 828 ; 
R. v. Minister of Health, Ex p. Yaffe, [1930] 
2K. B. 98. 

English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 


332a. ——— Not lessee for life.|—-KNEVIT v. POOLE 


fe tae Gouldsb. 148; Cro. Eliz. 463; 75 


A. R. 1053. 


Part IX—Trees and Timber. 


352a. —— —— ——.]—Re Tower’s ConTract, 


{1924] W. N. 331. 

Add. Annotation :--Refd. He Harker’s Will 
Trusts, Harker v. Bayliss, [1938] Ch. 323, 
Add. Annotation :—Refd. Horlick v. Scully, 
{1927] 2 Ch. 150. 


Add. Annotation :--Refd. Re Harker’s Will 
Trusts, Harker v. Bayliss, [1938] Ch. 323. 
Add. Annotation :—Refd. Horlick v. Scully, 
[1927] 2 Ch. 150, 

Add. Citation :--15 W. R. 640. 


Add. Annotations :—Refd. De Silva v. Korossa 
(Ceylon) Rubber Co. (1919), 88 L. J. P. C. 54; 

Edwards v. Birmingham Navigations, [1924] 
1 K. B. 341; Brooke v. Bool, [1928] 2 K. B. 
578 ; Matania v. National Provincial Bank. 
Ltd. & Elevenist Syndicate, Ltd., [1936] 2 
All E. R. 6338. 


Add. Annotations :—Refd. Chowood, Ltd. v. 
Lyall (1980), 148 L. T. 546; Ellis v. Noakes, 
[1932] 2 Ch. 98, n. 


Add. Annotations :—Distd. Noble v. Herrisan. 
[1926] 2 K. B. 332. Refd. Lagan Navigation 
Co. v. Lambeg Bleaching, Dyeing & Finishing 
Co., [1927] A. C. 226. 


Add. Annotations :—As to (1) Refd. Noble v. 
Harrison, [1926] 2 K. B. 332. As to (2) Refd. 
Collis v. Amphlett (1919), 89 L. J. Ch. 101; 
Edwards v. birmingham Navigations, [1924] 1 
K. B. 341. As to (3) Refd. Edwards v. Bir- 
mingham Navigations, [1924]1 K. B.341. As 
to (4) Consd. Collins v. Amphlett (1919), 89 
L. J. Ch. 101. Refd. Mills v. Brooker, [1919] 
1 K. B. 555; Edwards v. Birmingham 
Navigations, [1924] 1 K. B. 341. 


Add. Annotations :—Consd. Collis vy. Amphlett 
(1919), 89 L. J. Ch. 101. Refd. Mills v. 
Brooker, [1919] 1 K. B. 555; Edwards v. 
Birmingham Navigations, [1924] 1K. B. 341; 
Noble v. Harrison, [1926] 2 K. B. 332. 


$e 








Right to appropriate fruit.]— 
Where the branches of fruit trees growing 
near their owner’s boundary overhang the 
land of the adjoining owner, the right of the 
adjoining owner to lop the branches does 
not carry with it the right to pick & appro- 
priate the fruit, & if he does so he is guilty 
of conversion & liable to the owner for its 
value. —MILLs v. Brooker, (1919) 1 K. BL. 
555; 88 L. J. K. B. 050; 121 L. T. 254; 35 
T. L. R. 261; 63 Sol. Jo. 481; 17 L. G. RB. 
238, D. C. 


Annotation :-—Refd. Illis v. Noakes, [1932] 2 Ch. 98,n 
. Add. Annotation :~—Refd. Edwards v. Bir- 


mingham Navigations, [1924] 1 K. B. 841. 


. ---~-- Injury to tenant’s workman.|-—By us 


tenancy agreement dated Jan. 20, 1986, 
the then owner of an estate let part of it to a 
tenant, himself remaining in occupation of 
the adjoming Jand. Gn Feb. 10, 1986. a 
purchaser acquited the estate subject to the 
lease & became the owner & occupier of the 
adjoining land. On that adjoiming: land near 
the boundary of the demised land there was 
a beech tree which was in a dying condition 
& already dead from a height of about 
16 ft. above the ground to its top, & a branch 
of that tree 40 ft. above the ground pro- 
jected over the tenant's land. On May 30, 
1936, that branch fell apon & killed a farm 
servant of the tenant who was at work upon 
hisland. It appeared that at the date of the 
tenancy agreement there were many dead 
and dying trees on the estate, but that the 
tisk of their branches falling had not become 
substantially greater by the date of the 
accident ; & that in the meantime the owner 
had caused some of these trees to be cut down 
& was taking the advice of tree experts as to 
the best means of rendering the trees on the 
estate safe for all parties concerned. The 
tenant, having paid compensation under 





PART VIII. SECT. 2. 


wi.—— Tenant whose estate for- 
Goes -}--A tenant whose term is ended 
ecause of his own default resulting in 
a forfeiture is not entitled to the crops 
Birawso at the time of the default.— 
en v. ae ea (1930) 2 

. 382; 3 D. L. R. 959.—CAN. 


PART IX. SECT. 2, ssihairtipe 1. 


403 ill, —— oof t in severed 
ion. }—-Where W. LY off that por- 
ion of a tree overh lot, the 
trunk of which is on L.’s jot, e ultabeen 
the haa conn a the fallen portion 
is in L. & he the right to enter on 
W.’s lot & take it away, there is no 
peeing on mene rt of w, to deliver 
the cu L.—LOVEROOK vt. 
WEEE. xcs 70 D. L. R. 748; 80 
B. C. R. $27.—CAN. 





re er A ce nh. Te Ronee =: 





403 iv. }—The owner 
of land may lop branches overhanging 
his land without previous notice to 
the owner of the tree, but may not 
keep the branches.so lopped down for 
himself.—-DE VILLIERS v. O’SULLIVAN 
(1883), : 8. C. 251.—8. AF. 

403 -]—A person is 
entitled ‘to cut off ‘those ortions of 
trees growing on his neighbour's land 
which overhang his land.—VIsHNU 
JAGANNATH JOSHI v. VAs ope RAGHU: 
tee oo (1918), I. L. R. 43 Bom. 





oe 











aa = P. Mauna Po THAUNG 
oe Gri (1923), I. L. R. 1 Ran. 281.— 


407 in. ——,}—Where the soil 
& a bergen ofa highway is in the Crown 
& the possession of the highway in 
the ne micipality, ap action is not 
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maintainable by an adjoining land- 
owner for damages for the cutting by 
the municipality of trees on the high- 
way.—A.-G. FOR BRITISH COLUMBIA 
& WatTT v. SAANICH CORPN., [1921] 1 
aa R. 471; 56 D. Le. R. 482.— 


407 iia ——.}—A person can 

obtain an injunction to remove the 

overhanging portions of trees though 

he may not be able to prove any 

caiuege: —-VIBHNU JAGANNATH JOSHI 
. VASUDEP RAGHUNATH OKA (1918), 
hs R. 43 Bom. 164.—IND. 


sb. Leaves bluwn on to neiyhbour’s land 
—Polluting water-—T'rees not noxious 
&: planted for shelter.j—TITleld : the nue 
in Rylands v. Fletcher (1868) L. 
H. L. 330, did not a appl a Latianve 
es Yoram, (1917) 921,-— 


pene 


Cases 410a—652. 


412. 
418. 
418. 
419. 


479a. 


484. 


Workmen’s Compensation Acts, 1925 to 
1934, to the widow of his deceased servant, 
alleged that the owner was the person legally 
liable for the accident, & brought an action 
against him under sect. 30 (2) of the Act of 
1925 for an indemnity :—Held: by the Ct. 
of Appeal, that the action could not be 
inaintained for the following reasons— 
namely; that the tenant himself, if personal 
injury had been caused to him by the falling 
branch, could not have maintained an action 
against the owner inasmuch as, first (per 
GREER, 1.J. & BENNETT, J.), the owner was 
under no duty to the tenant to protect: him 
against the risk of the branch falling, the 
tenant having taken the demised land with- 
out objection in the condition in which it was 
at the date of the tenancy agreement with 
the dead branch overhanging it, & secondly 
(per GREER & MACKINNON, L.JJ., BENNETT, 
J. dissenting on this point) that, if the owner 
was under any such duty, he had taken 
reasonable care to discharge it}; that the 
owner could be under no higher duty to the 
tenant’s servant lawfully on the demised 
land or to the representative of such deceased 
servant than he was under to the tenant 
himself ; that the fatal injury to the tenant’s 
servant had not therefore been caused in 
circumstances creating a legal liability in the 
owner under the above-mentioned sub-sect. ; 
& consequently that the tenant as the person 
by whom the compensat’on had been paid 
was not entitled under ti.at sub-sect. to be 
indemnified by the owner of the estate.— 
SHIRVELL v. HACKWOOD EstraTis Co., LTp., 
[1938] 2 K. 1. 577; [1988] 2 All Kh. RR. 1; 
107 J. 48. BB. 7183 1591.97.49; 547. LR. 
554; $2 Sol. Jo. 271, C. A. 

Add. Annotation :—Refd. Edwards v. Bir- 
mingham Navigations, [1924] 1 K. B. 341. 
Add. Annotation :—-Consd. Shirvell v. Lack- 
wood Estates Co., [1938] 2 AIL. R. 1. 

Add. Annotation :—Refd. Musgrove v. Pan- 
delis, [1919] 2 K. B. 43. 


Add. Annotation :—Refd. Derry v. Sanders, 
{1919} 1 K. B. 223. 


.]—A tenant in fee simple in possession 
of real estates, with an executory gift over, 
is not impeachable for waste.—Re HANBURY’S 
SETTLED EstratTnrs, [1913] 2 Ch. 357; 82 
L. J. Ch. 428; 109 L. T. 358; 29 T. L. BR. 
621; 57 Sol. Jo. 646. 

Before this case add ‘‘ See, also, ECCLESIAS- 
TIcAL Law, Vol. XIX.. p. 511.” 

Add. Annotation :—Refd. Stockman v. 
Whither (1614), 1 Roll. Rep. 86. 








518a. ——.]—BILLINGSLEY (LADY) v. 
( 


527. Add. Annotation :—Refd. Ellis v. 


802. Add. Annotations :—Refd. 


652, Add, 


ENGLISH AND Empire Digest SUPPLEMENT. 


HERSEY 
1612), 2 Bulst. 5; 80 BE. R. 912- 


519. Add. Annotations :—Apld. Re Londesborough: 


Spicer v. Londesborough, [1923] 1 Ch. 500. 
Refd. Kursell v. Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 569. 


Noakes, 
[1932] 2 Ch. 98, n. 


588. Add. Annotations :—Distd. Peech wv. Best 


(1930), 99 L. J. K. B. 5387. Refd. Wenner v. 
Morris (1935), 79 Sol. Jo. 252. 


584. Add. Annotation :—Distd. Peech v. Best 
(1930), 99 I. J. K. B. 537. 
552. Add. Annotations :—Distd. Peech v. Best 


(1930), 99 L. J. K. B. 587. Refd. Wenner v. 
Morris (1935), 79 Sol. Jo. 252. 


591. Add. Annotation :—Refd. Re Williams’ Settle- 


ment, Williams Wynn v. Williams, [1922] 
2 Ch. 750. 


Lloyd-Jones v: 
Clark-Lloyd, [1919} 1 Ch. 424; Horlick v. 
Scully, [1927] 2 Ch. 150 


Trees not timber.]-—A tenant for life 
of land settled by will, which included planta- 
tions of larch, after having been let into 
possession by the trustees, entered into a 
contract to sell the trees on the plantations, 
which, being some forty years of age, were 
ripe for felling. The will devised the estates 
to the trustees with power to let the tenant 
for life into possession after she nad attained 
the age of twenty-five years, & in the mean- 
time to cultivate & manage them according 
to the custom of the district with full dis- 
eretionary powers of cutting timber & under- 
wood for sale :—Held : larch not being timber 
either at common law or by the custom of the 
district, the whole of the proceeds of sale 
belonged to the tenant for life, who was not 
bound to replant the plantations at her own 
expense.—Re HARKER’s WILL TRUSTS, 
HARKER v. BAyLiss, [1938] Ch. 323; [1938] 
1 All KE. R. 145; 107 L. J. Ch. 161; 158 
lL. T. 172; 54 T. L. R. 270; 82 Sol. Jo. 52. 





615. Add. Annotations :—Distd. Horlick v. Scully, 


[1927] 2 Ch. 150. Refd. Lloyd-Jones v. 
Clark-Lluyd, [1919] 1 Ch. 424. 


633a. No right to sell timber during life of tenant for 


life unimpeachable for waste.|—WALLER & 
Petry v. SANDS (1632), Cro. Car. 274; 79 
EK. R. 839. 


Annotation :—Consd. ke  Londes- 
borough, Spicer v. Londesborough, [1923] 
Ch. 500. 


In the absence of auy such grant, 


PART IX, SECT. 2, SUB-SECT. 7. 

610 i. Dfortgagee.}—Theo mtgee. of a 
term for years being in possession will. 
at the suit of the mtgor., be restrained 
from felli timber, although he may 
have obtained the consent of the 
reversioner.—CHISHOLM wv. SHELDON 
(1850), 1 Gr. 318.—CAN. 


PART IX. SECT. 2, SUB-SECT. 9.—A. 


618 ft. General rules.}—GOoULIN ov, 
CALDWELL (1867), 13 Gr. 493.—CAN. 


PART IX. SECT. 2, SUB-SECT. 9.—B. 

528 i. Cannot enter & cut trees.)}— 
A landlord is not entitled to enter 
upon the holding of his tenant & cut 
down trees there without the tenant’s 
consent.—KAMALKRISHNA SANYAL Uv. 
MADHUSUDAN CHAUDHUR (1929), 
I. L. R, 57 Calc. 344.—IND. 


PART IX. SECT. 2, SUB-SECT. 9.—C. 


555 il. Lessee on wild or un- 
improved land.)—ATTORNEY -GENERAL 
OF Nova SooTia v. MCDOUGALL, [1930] 
2 D. L. Rh. 479.—CAN. 


30. Right to cut trees for securing 
Profitable enjoyment of land.|}—A tenant 
may have an implied right to cut or 
destroy bush in order to obtain in a 
reasonable way the protitable enjoy- 
ment of the land, &, in Heu of pray. 
or destroying the timber, may save | 
& sell it for his own benefit. Where, 
however, the cutting down of the 
timber is done for the purpose of 
making an immediate profAt out of the 
timber, & without any regard to the 
improvement of the land, there is no 
implied grant to the tenant to cut & 
sell the timber. 
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the property in the timber when cut 
vests immediately in the person en- 
titled to the first estate of inheritance 
in fee or in tail.—HrRawanvu v. 
GARDNER, [1926] N. Z Le. R. 483 
revsd. on the facts, sub nom. GARDNER 
©. HIRAWAND, [1927] A. C. 388; 9f 
L. J. P. C. 53; 186 L. T. 618; 43 
TT. L. R. 198——_N.Z. 


PART IX. SECT. 2, SUB-SECT. 10.— 
E. (a). 


6491. Tenant for life unimpeach- 
able—Trees tuken compulsorily by 
overruling authority.] — Held: the 
money given by way of compensation 
must be applied by the trustees as 
part of the corpus of the estate.— 
Gace & Roper v. Picotr & DE 


652a, —— 


656. 


661a 


671. 


680. 


RN ae ot 


PART IX. SECT. 2, SUB-SECT. 11. 
682 I. 
trees.}—If one joint owner of land cuts 





—.]—(1) By a settlement 
certain hereditaments were settled to the 
use of certain trustees during the life of A. 
without impeachment of waste upon the 
truste, & with & subject to the powers there- 
inafter declared, with remainders as therein 
mentioned, & ‘it was declared that the 
hereditamenta were thereby limited to the 
trustees upon trust, during the life of A., 

that if at the time of such limitation taking 
effect in possession A. should not be or have 
been bkpt. the trustees should allow him to 
enter into & remain in the ssession or 
receipt of the rents & profits of the settled 
estates during his life or until he should 
become bkpt. By an agreement, agtea 
Dec. 7, 1920, A. agreed to sell all the timber 
standing in certain portions of the settled 
estates. On Jan. 18, 1922, a contract was 
entered into by A. for sale of part of the 
settled land, subject to the agreement of 
Dec. 7, 1920, & on Mar. 14, 1922, such land 
was conveyed to the purchaser, subject to 
the agreement :—Held: the proceeds of sale 
of the timber belonged to A. 

(2) At the date of the contract for the sale 
of land & at the date of the conveyance, part 
of the timber, to the value of about £500, 
remained uncut :—Held: although as re- 
gards the purchaser of the land the timber 
was divided frem the freehold, yet neverthe- 
less it remained part of the inheritance & 
subject to the limitations of the settlement ; 
accordingly, it did not vest in A., but being 
however part of the inheritance & still 
remaining subject to the limitations of the 
settlement, on severance it became the pro- 
perty of A., & therefore the £50) bclonged 
to him.—Re LONDESBOROUGH (EARI.), SFICER 
v. LONDESBOROUGH (EARL), [1923] 1 Ch. 5u:0 ; 
cae J. Ch. 423; 128 L. T. 792; 67 Sol. Jo. 
439. 

Add. Annotation:— As to (4) 
Williams’ Settlement, Williams 
Williams, [1922] 2 Ch. 750. 

— Re LONDESBOROUGH 
ONDESBOROUGH (EARL), 


Refd. fe 
Wynn vv. 








(KARL), SPICER v. 
No. 652a, ante. 
Add. Annotations :—Refd. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, {1922] 2 
Ch. 750; Re Timber Regulations, Refund of 
Dues under, [1935] A. C. 184. 

Add. Annotation :—Refd. Re Williams’ Settle- 
aR eee Wynn v. Williams, [1922] 
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Rights inter se—Cutting down 
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681. 
696. 


711. 


712. 


786. 


7389. 


744, 


745. 


757. 
759. 
769. 


781a. 


119 
mil 


807a. 
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PART 1x. SECT. 4, SUB-SECT. 5. 
804 i. Contract to take timber by 


tutio 
32) 2 Ch. 


Vol. IL—Agriculture. Cases 652a—807a. 


Add. Annotation :—Distd.* Re Harker’s Will 
Trusts, Harker v. Bayliss, [1938] Ch. 323. 


Add. Annotations :—Apld. Re Londesborough, 
Spicer v. Londesborough, [1923] 1 Ch. 500. 
Refd. Kursell v. Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 569. 


Add. Annotation :—Consd. Re Londesborough, 
Spicer v. Londesborough, [1923] 1 Ch. 500. 


Add. Annotations :—Distd. Horlick ». Scully, 
(1927} 2 Ch. 150. Refd. Lloyd-Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424. 


Add. Citation :—sub nom. STEWKLKEY  v. 
BuTLER (1615), Moore, K. B. 880 ; 72 E. R. 970. 
Add. Annotation :—Refd. Ellis v. Noakes, 
[1932] 2 Ch. 98, n. 


Add. Annotations :—As to (1) Consd. Ellis 
v. Noakes, [1932] 2 Ch. 98n. Refd. Joel v. 
International Circus & Christmas Fair (1920), 
124 L. T. 459; Cohen v. Roche (1926), 95 
L. J. K. B. 945; Kursell v. Timber Operators 
& Contractors (1926), 95 L. J. K. B. 669; Re 
Wait, [1926] Ch. 962; Golden Horseshoes 
(New), Ltd. v. Thurgood (1934), 150 L. T. 
427. Asto (2) Refd. Waimiha Sawmilling Co. 
v. Waione Timber Co., [1926] A. C. 101. 
Add. Annotation :—Refd. Ellis v. Noakes 
[1932] 2 Ch. 98, n. 


Add. Annotations :—Apld. Re Londesborough, 
Spicer v. Londesborough, [1923] 1 Ch. 500. 
Refd. Kursell v. Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 669. 


Add. Annotation :—Refd. Ellis v. Noakes, 
(1932] 2 Ch. 98, n. 


Add. Annotation :—Consd. Ellis v. Noakes, 
[1932] 2 Ch. 98, n. 


Add. Annotations :—-Aa to (2) Refd. Ambatielos 
v. Anton Jurgens Margarine Works, [1922] 
2 K. B. 185; Ellis v. Noakes, [1932] 2 Ch. 
98, n.- 

Exception of timber-—Limitation on time for 
cutting.J—ELuis v. NoAKES, [1932] 2 Ch. 
98, n.; 101 L. J. Oh. 409, n.; 147 L. T. 
453, n. 

8 :-——Consd. Ellis v. peor ne (John) & Son, Ltd., 
81. Refd. Sk ins v. Homewouds Saw: 
ls, Ltd., [1938] 2 All H.R. 330 
a ae a contract in writing 
dated Sept. 6, 1933, made between the vendor 
& defts., defts. purchased, inter alia, several 
lots of trees then standing & growing on lands 
belonging to the vendor. Sy tho terms of the 
contract, defts. agreed with the vendor & 
his assigns to pay compensation for any 








Giese lota ‘hod Heei lo ed ia, deft. & 
they concluded, without examination, 
there was no erenenabe timber 


valuation— Valuation by soe valuers— | there. Pitf.’s own cruisers reported 

ther ae ree etd Pryce tone Subsequent valuation by valuers of | that there were 80,000 feet of ‘* down ”’ 
wha won act of cutting does not | %¢?4or.1—D Deft. agreed to purc timber on these two lots which were 
divest the tenant of his interest in the istanding oF down on fone 1ota | rene ee ra ogee eo 
ci e value of the remain mber as 

a fag Oar oi v. Tuck (1866) | beion at $7 per M., deft. | found by his own cruisera was dis- 
to do hia Fees escing & te ethetimber | missed :—Held: the joint crulee wae 


agora Ix, spear 2, SUB-SECT. 16. 


off. After logging for two years, deft. 
decided to cease work 


such a partial estimate of the remaining 


& as some | timber that it could not be regarded 





- Purchaser under covenant to erect | merchantable timber remained the | aga cruise contemplated by the parties, 
pram dwelling. Held : entitled, under | parties peerece that two cruisers, one | & {it was not binding. pia Asani TH v. 
ment for purchase, to take api oin by each party, should {| Nicota PiInE Mua, Lip. & Mo- 
stand ne trees ie o completa the building: ho should the Ay erat “rt 7 aoe DoveaLt, [1928] 1 D. L. R. 93; 39 
’ ie oO a r or Ww pea 
spleen sine Mhacunes "ERLE inc | —a07 t —— Comsrudion Tine f 
tf. ane dissatisfie e ons. ime for 
PART IX. SECT. 3, SUB-SECT. 3. pitt bent two of his own cruisers | removal of timber.]—M. conve jod to B. 
786 ii, ——.}—The owner of real aes eee an patimate & they found that | all the timber on his land, with rhe tine 
estate sold the hemlock bark | more than double the amount of | for B. at all reasonable ‘times 
eevee ee he purchaser merchantable timber remained. On | —— years to enter & & remove 
Might to fell the trees.—Hatcu v examination,the joint cruisers admitted | same:—Held: the instrament did 
Fics (1857), 5 Gr. 651.—CAN, they did not cruise two of the lots, as | not convey to B. the fee simple in the 
3.8. 19 5 


Cases 807a—810a. 


standing timber, but only gave him | in 
the right to cut & remove it within 


MATHEWSON (1908), 40 8S. O. R. 557.— 
CAN. 


Ss. C. kh. 169.—CAN. 


avoidable damage which might be done in 
the removal of the lots, & further undertook 
to cut and clear all the lots from the lands by 
Mar. 25, 1936, &, if any timber should not be 
removed by that date, defts. should become 
liable for any damage that might be 
occasioned’ to the vendor by reason of such 
non-removal. Subsequently, by two con- 
veyances of Nov. 11, 1933, & July 12, 1934, 
the vendor conveyed certain lands to pltf., 
which included the lands upon which then 
stood the trees comprised in the various lots 
sold to defts. These trees were excepted from 
the respective sales to pltf., & the lands were 
sold subject to the contract & the rights of the 
vendor & defts. contained therein. By an 
assignment of Apr. 27, 1936, between the 
vendor & pltf., the vendor assigned to pltf. 
the benefit of all the provisions on the part 
of defts. (other than the payment of the 
purchase money) contained in the contract. 
so far as the same were for the benefit of the 
lands comprised in the conveyances. Defts. 
felled the trees & removed the trunks before 
Mar. 25, 1936, leaving behind the lops & 
tops of the trees on pitf.’s lands, & refused 
to remove them. PIltf. instituted proceedings: 

claiming damages in respect of (i) the cost 
of removing the lops & tops of the trees, 
(ii) loss in the exercise of the sporting rights, 
& (ili) damage caused to growing timber by 
the non-removal of the lops & tops. Defts. 
maintained that, accordin’s to the true con- 
struction of the contract & the custom of the 
trade in trees, the word “ timber” did not 
include tops or lops of trees, &, further, that 
pitf. was a stranger to the contract, & they 
were not Hable to him in respect of any 
breach of it :—-Held ; (1) the word “ timber ” 
in the contract: was used in a comprehensive 
sense, & could not be read as referring to only 
the trunks of the trees 5. (2) the assignment of 


reasonable time.—BEATTY v. 


CAN. 


807 iid. ——- ——— Terms of payment.) : 
"BRIEN v, MACKINTOSH (1903) ve 





the timber, as the only ground of 
action was on the contract, which did 
not vest in the purchaser of ‘the Jand.— 
RAE v. RANKIN (1844), 2 Kerr, 453.— 


Subsequent verbal agreement 
» 34 | to let made timber remain on land— 
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Apr. 27, 1936, transferred to pltf. all the 
benefit of the contract other than the right 
to receive the purchase money ; (3) the lops 
& tops of the trees which were not zemoved 
remained the: property of defts., & there 
had been a breach of the contract to remove 
them, & pltf. was entitled to damages in 
respect of such breach.—SKIPWITH (SIR 
GREY) v. HOMEWOoDS SAWMILLS, LTD., 
[1938] 2 All BK. R. 733. 


808. Add. Annotation :—As to (1) Refd. Ite Thel- 


lusson, L'a p. Abdy, [1919] 2 K. B. 735. 


810. Add. Annotations :—As to (2) Consd. Ellis 


v. Noakes, [1982] 2 Ch. 98,n. Refd. Joel v. 
Internationa] Circus & Christmas Fair (1920), 
124 L. T. 459; Waimiha Sawmilling Co. v. 
Waione Timber Co., [1926] A. C. 101; Golden 
Horseshoes (New), Ltd. v. Thurgood (19384), 
150 L. T. 427. 


810a. —-— Confiscation by foreign State—Frustra- 


tion.|—By a contract the vendors agreed to 
sell & the purchasers to purchase the timber 
then standing uncut in a forest in the 
Republic of Latvia, the purchasers to have 
fifteen years in which to cut & remove it, 
such time to be extended if the purchasers 
were prevented by an act of the Govt., or 
otherwise by force majeure, or by war, from 
cutting or disposing of the timber. Merchant- 
able timber was to mean’ & include all trunks 
& branches of trees not less than six inches 
in diameter at a height of four fect from the 
ground. The purchasers took possession of 
the forest, but shortly afterwards an agrarian 
law was passed in Latvia under which the 
forest & all the timber therein became the 
property of the Latvian State, the agreement 
became annulled, & all the rights of vendors 
é& purchasers in the forest & the timber 
became entirely confiscated :—Held; the 
contract was not an executed contract on the 


a oo Seo By ceet Sete tency 


trade relative to such acceptances, no 
property vested in R. by the accept- 
ance in any specific five hundred tons 
of timber, & the action could not be 
Ae —POLLOK v. FISHER (1849), 
. RR. (1 Al.) 515.—CAN., 

Non-payment of Crown dues 
— Fight to damages.|}—EDSEALL v. 








810 ii. Rights of purchaser. }-— 
Under a contract for the sale by the 
owner of land of the timber growing on 
it, with ‘* the use of all roads & passes,”’ 
& permission to erect saw-mills on the 
land, the purchaser was held not 
entitled (a) to use @ saw-mill erected by 
him on. the land for the purpose of 
manufacturing sleepers or brush-heads 
out of-portion of the timber; (b) to 
remove the timber by a mode of 
traction which injured the roads 
through the land so as to render them 
incapable of use by the owner of the 
land ; (c) to hold sales of the timber By 

ublic auction on the land; a 
eave timber or branches on ‘the land 
longer than was reasonably necossary,. 
The purchaser under such a contract 
ere entitled (a) to lay down & work a 

on the land for the DUFpOpe of 
ane ng the timber; (b) to make 
gaps in walls & fences for the purpose 
of removing the timber, subject to the 
duty of restoring the walls & fences.— 
Rupp wv. RRA, a 11, R. 223; affa., 
{1923} 1 I. R. 55.— IR. 

sl., Sale of timber—On land sold to 
third party—Failure to remove timber.] 
—Held: no action lay at Are instance 
of the purchaser of the land against 
the purchaser of the timber for any 
supposed breach of duty in not remov- 


Validity. }—HEDLEY v. ScISSONS (1873), 
33 U. C. R, 215.—CAN. 


sn. By locatee — Subsequent 
patent to third party—No reservation of 
timber.J)—LANGMAID v. MICKLE (1888), 
16 O, R. 111.—CAN. 


Before issue of patent.) 





eed 





—Held : the locatee was not, nor 
anyone claim under him, after its 
issue, estoppe from denying the 


validity of the sale.—-CHAPIEWSKI v. 
erases (1898), 29 O. R. 343.—CAN. 


—— Effect of 31 Vict. 
C. 8 ye 377 Vict. c. 23 (O.).]— HUTCHINSON 
vane (1876), 40 U. C. R. 135.— 


On limit—Duty' of vendor to 
atniain title for reasonable time for 
removal ne timber.J—CAINE v. Soe 








[1927] 1 W. W. R. 600; 38 B 
332.—CAN. 
8X. Accepted order for timber 





~-Whether property passes.}—B. drew 
an order on deft., a pond-keeper, 
in favour of R. for "five hundred tons 
of pine timber, which deft. accepted 
& credited R. with the timber in 
account. RR. afterwards ppened all 
his property to pltf. :—Held: the 
absence of any proof of title i the 
timber in B., or t had delivered 
it to deft., or of any usage in the timber 
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HAMELL (1865), 16 C. P. 93.—CAN. 


BZ. Right to cut timber during 
specified Dake tas for.. removal 
extended—Interference by  vendor.J— 
Deft. having sold to pltfs. the right to 
cut & remove within two years the fir 
timber on a certain section of land, & 
the time for the removal of the timber 
having been extended by a subsequent 
agreement :—Held : pltfs. were entitled 
to an injunction restraining deft. from 
interfering, within said extended period, 
with the removal of the timber which 
pitfs. had cut prior to the expiration 
of the two years from the date of the 
original agreement.—RIDLEY & ae 
LEY v. Barciay (B.C. Ae Galatta .R. 
79; (1928) 3 W. W. R. 62,—CAN. 

sa. Value fixed on estimate of 
vendor’s aged: Deficiency tn quantity— 
Rescission.]|—-Where an agreement for 
the purchase of timber licences for a 
certain sum was found to have been 
arrived at on the basis that the timber 
was being sold & bought at so much 
per thousand feet, & it was found that 
the purchaser had entered into the 
agreement relying on estimates, ex- 
abies by the vendors’ agent, & made 

Ae the firm of timber-cruisers employed 

t ee showing the total number of 
Px of timber covered by the licences, 
& it was, afterwards, established, by 








part of the vendors at the date when it was 
signed, & the property in the timber had not 
passed, to the purchaser; the performancé 
of the contract was entirely frustrated by the 
act of the Latvian State, & the parties were 
it.—_KURSELL 0. 
OPERATORS & CONTRACTORS, [1927] 1 K. B. 
135 L. T. 223; 42 


released from 


298; 95 L. J. K. B. 569 ; 
T. L. R. 435, C. A. 


810b. Sale of timber with right to remove— 

Whether right to remove amounts to condi- 
On a sale of timber or an exception 
of timber together with a right to get it, it 
is not necessary to treat the words con- 
ferring the right as a condition of the sale 


tion. | 





or exception. 


A conveyance of woodland contained an 
exception of timber with full right & liberty 
for the vendor to enter upon the woodland at 
all times up to a fixed date & to fell & re- 
the property in 
timber not removed after the fixed date re- 
mained vested in the vendor.—ELLIs v. 
NOAKEsS, [1932] 2 Ch. 98, n.; 101 L. J. Ch. 


move the timber :—Held: 


409,n.; 147 L. T. 453, n. 


Annotations :—Consd. Klis v. Ste 
[1932] 2 Ch. 8L. Refd. cs 
Ltd., {1938] 2 All Kh. & 

a cruise made for the urchasee. that 

there was a shortage of about one-third 

as between the actual quantity of 
timber & said estimates :—Held: the 
purchaser was entitled, even though 
there was no fraud, to rescission of the 
agreoment.—FUKUKAWA & QUEEN 

CHARLOTTE TIMBER HOLDING Co., 

LTp. v. AMERIOAN TIMBER HOLDING 

Co., AMERICAN -TIMBER HOLDING Co. 

v. FUKUKAWA (B.C.), (1928) 3 D. L. R. 

44; [1928] 2 W. W. ht. 37.—CAN. 


sb. Ascertainment of quantity. }— 
DovUcET v. SYDNEY LUMBERING Co. 
(N. B.), [1928] 2 D. L. R. 518.—CAN. 


Sale of licence by hoider—~ 
Title to cut all timber except that sold by 
purchaser—Effect of agreement on third 
party without notice.}—Where_ the 
holders of a licence for a timber berth 
agreed to sell it subject to the con- 
dition that they were to retain title to 
all the lumber cut thereon except that 
sold & delivered by the purchasers in 
the ordinary course of the latter’s 
business, & they put the purchasers in 
possession of the berth under circum- 
stances which would lead all persons 
without knowledge of the terms of the 
agreement to assume that the pur- 
chasers were the owners of the hiumber : 
eld: the vendors could not main- 
tain their claim to the cut lumber as 
against those who had innocently 
bought it for value from said pur- 
chasers even though all the lumber so 
bought had not yet been delivered.— 
CANADIAN CREDIT MEN’S’- TRUST 
ASSOON., LTD. v. EDMONTON LUMBER 
Co., LTp., {1930] 2 W. W. R. 97; sub 
mom. BEAR CREEK LUMBER Co. v. 
EDMONTON LUMBER Co. & Ross 
SmiTH LUMBER Co., [1930] 3 D. L. R. 
ere 11 C. B. R. 376.—CAN 
During season— Timber from 
particular lot.J—In a contract for the 
sale of wood during a season, extrinsic 
evidence was admitted to show that the 
contract was for wood cut exclusively 











from a articular lot.—DoOYLE v. 
MERSEY PAPER Co., LYD., [1934] 2 
D. L. R. 296; 7M. P. R. 287.—CAN. 


sz. Licence to cut timber—Whether 
interest in land—Statute of Frauds.}— 
A licence to cut a quantity of timber 
within certain prescribed limits, & to 
remove the same, does not convey any 
interest in lands under Stat. Frauds, or 
give any property in the standing 
trees.— KERR v. CONNELL (1836), Ber. 
233.—CAN. 


(John) & Son, Ltd., 
Lomewoods Sawmills, 


Vol. I.—Agriculture. Cases 810a—884a. 


Williams’ 
TIMBER Williams, 
A. C. 184. 


716, O. A. 


814. Add., Annotations :—Refd. 
Clark-Lloyd, [1919] 1 Ch. 424; 
Scally, [1927] 2 Ch. 150. 


828. Add. Annotations :—As to 


Lioyd-Jones v. 
Horlick v. 


(1) Refd. Le 


Settlement, Williams Wynn v. 
[1922] 2 Ch. 
Regulations, Refund of Dues under, [1935] 


750; Re Timber 


842. Add. Citations :—119 L. T. 596; 62 Sol. Jo. 


Add. Annotation :—Refd. Re Harker’s Will 
Trusts, Harker v. Bayliss, [1938] Ch. 3238. 
846a. S. P. OSBORNE v. OSBORNE (circa 1814), cited 

in 19 Ves. at p. 422; 34 B. R. at p. 574, L. C. 


Annotations :—Folld. Wickham v. Wickham (1815), 19 Ves. 


419. 


Ch. 750. 





ad. Trees reserved in clearing 
land.]—Where a locatee of lands, in 
clearing a portion thereof, reserved 
twenty-six pine trees thereon, thinking 
that they would be useful for building, 
but had provously s erected a permanent 
house & stable, & re up fences, & 
had enough timber left for building a 
barn without reserving those trees :— 
Held: by thus reserving these trees, 
the locatee left. them the property of the 
Crown, & s. licencee of timber under the 
Crown nud 9 right to cut & remove 
them.—VAKEER v. MAXWELL (1887), 
14 O. R. 239.- -CAN. 

sf. Land suofect of free grant— 
Interference with righia of patentee. |— 
LAKEFIELD LUMBER & MANUFACTURING 
Co. v. SHAIRP (1891), 19 8S. C. R. 657.— 


CAN. 
Reservation of right to cut 
Sings er for public works—lRailway.j— 
Pitf. held a licence from the Crown 
under the Crown Lands’ Act for tho 
urpose of cutting timber on certain 
lands defined in the licence. In the 
suid licence was a reservation to 
the public, with the permission of the 
Crown, to go in at any time on the 
said lands & cut down timber for 
public works” :—Held: the inter- 
pretation of the words ‘‘ public works ”’ 
or ‘‘ public py oses ” in the Crown 
Lands’ Act, he instruments issued 
under that fers cannot be so construed 
as to be applicable to the building of a 
** railroad.’’—PHILLIPS v. KEID (1899), 
8 Nfid. L. R. 241.~NFLD. 
sh. Forfeiture for breach of 
covenant—Weatver.jJ--A timber license 
over an area in Newfoundland for 
ninety-nine years was issued in 1915 
under the local Crown Lands Act, 
1903, a8 amended in 1911, the licensee 
agreeing to pay an annual rent & 
royultios. The Hcense provided that 
it was subject to the express condition 
that the licensee should erect a saw 
mill or pulp factory to be completed 
by 1920, also to the conditions of the 
Act, & that if the licensee should make 
default in performing “‘ any of the 
conditions herein contained ’’ the 
license should be null & void. One of 
the conditions in the Act was that a 
licensee was to work the licensed area 
in a boné fide manner, & operate the 
mill or factory erected, in each year; 
but that condition was not set out in 
the license. The Act, as amended in 
1911, provided for forfeiture only for 
non-payment of rent or royalties; for 
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Refd. Tooker v. Annesley (1832), 5 Sim. 235. 

851. Add. Annotations :—Refd. Lloyd-Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424; Horlick v. 
Scully, [1927] 2 Ch. 150. 

856. Add. Annotation :—Refd. Horlick v. 
[1927] 2 Ch. 150. 

874. Add. Annotation :—-Refd. Re Williams’ Settle- 

ment, Williams Wynn v. Williams, [1922] 2 


Scully, 


884a. S. P. MATTHEW v. CRASSE (1613), as reported 
in 2 Bulst. 89; 80 BK. R. 983. 


wer 








any breach of the othor conditions the 
licensec was to be liable to a penalty 
not exceeding $10,000, & a penalty not 
exceeding $100 for every day the 
breach continued. By an amonding 
Act of 1918 #« breach of any condition 
was mado a cause of forfeiture. The 
licensee & his assign did nothing under 
the license excopt to pay the rent. 
Rent paid in 1928 was accepted, but 
was roturned later. In 1930 the Crown 
sued for a declaration that the license 
was null & void, or wan forfeited, 6& 
for penaltios & damages —Held : 

(1) the Hcense was subsisting, because 
(a) tho provision that upon relevant. 
default it was to be vold was to be 
treated as making it merely voidable 
at the option of the Crown; (0) the 
words ‘*f conditions herein contained ”’ 
& did 
not include the incorporated statutory 
conditions ; (¢) the condition set out 
as to the erection of a mill or factory 
had been broken once & for all in 1920, 
& forfeiture on that account had beon 
waived by the ucceptance of rent in 
1928, & there had not beon any later 
breach of a condition for which there 
was a right of forfelture, as the Act 
of 1918 applied only to licenses issued 
after it was passed ; (2) damages could 
not be recovered, as there was no 
contractual obligation by the licensee 
to perform the conditions, nor daily 
ten ht as there was no continuing 
yreach ; but, by agreement, the case 
should be remitted for the trial ct. to 
decide the amount of Jump sum penalty 


meant the conditions set out, 


to be imposed.— JARDINE v, A.-G. FOR 
NEWFOUNDLAND. [1932] in C.. 27h: 
101 L. J.P. C. 70; 146 L. FP. 393; 48 


T. L. R. 199, P. C.—NFLD. 


sj Grant by licensee—Whether 
grantee liable for royulties.|--Deft. bank 
was sued for royalties alleged to he due 
from it, under sect. 127 (1) of Forest 
Act 1.8. B.C., 1924, with respect to 
timber cut upon Crown lands held 
under timber licences. The timber 
had been cut under an agreement. be- 
tween deft. & a lumber co., whereby 
deft., as licensee, had granted to the co. 
the right to enter upon the lands to cut, 
remove & carry away therefrom, “for the 
co.’s own use & benefit ’’ all the timber 
& trees situate & growing thereon :— 
Held: the royalties were pa one by 
the lumber co., not by deft.— . FOR 
BRITIsy COLUMBIA ¥. BANK OF Soo 
TREAL, [1934] 1 W. W. R. 359: 2 
D. L. KR. 348; 47 B. C. R. 555.—CAN. 





Cases 894a—975a. 


894a. -_- ——— Tenant for years uninpeachable 
for waste.|—Lessee for years sans waste 
cannot pull down trees that are a defence or 
ornament to the house.—LONDON (BP.) v. 
WEsB (1718), as reported in 1 P. Wms. 527; 
24 E. R. 601. 

Annotation :—Refd. Chamberlayne v. Dummer (1792), 3 

Bro. O. C. 549. 

928. Add. Annotation :—As to (1) & (2) Consd. 

ee v. Keeble (1914), Ltd., [1920] 1 Ch. 


44a. 





—— Trees excepted.]—If a lessee cuts 
down the trees excepted out of his lease, the 
lessor shall have trespass vi ef armis against 
him.—PERCy’s CAsE (1609), 18 Co. Rep. 60; 
Ley, 20; 77 BH. R. 1470. 


Add. Annotation :—Refd. Re Williams’ Settle- 
sa ee Wynn v. Williams, (1922) 2 
i. ; 


Add. Annotation :—Refd. Re Simms, Ez p. 
Trustee, [1934] Ch. 1. 


964a. ——.]—-ALDERMAN v. BANNISTER (18286), 4 
L. J. O. S. Ch. 126. 


949. 


951. 


970. Add. Annotations :—Consd. Baldock v. West- | 
minster City Council (1918), 88 L. J. K. B. 


502; Sheppard v. Glosso 
. 8 K. B. 182. Refd. Ol 
Corpn. (1927), 186 L. T. 681 


970a. ——- Omnibus company with right to cut 
trees—Injury to passenger.]—- Where the 


Corpn., [1921] 
am v. Sheffield 
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route of an omnibus lies along a road lined 
Pe by trees, which by permission of the owner 
the omnibus co. have taken reasonable care 
to cut, an accident caused to an outside 
passenger by an overhanging branch does 
not render the co. liable, if there is no 
evidence that the driver was driving too near 
the trees, or that he had any reason to suspect 
that they were overhanging.—TRINDER v. 
ae ESTERN Ry. Co. (1919), 35 T. L. RB. 


970b. ———- Overhanging trees.|—Deft. was pos- 
sessed of land on which there was growing a 
beech tree, a bough of which overhung a 
highway. This bough suddenly broke in 
fine weather, fell upon pltf.’s vehicle then 
passing, & caused damage. Neither deft. 
nor his servants knew that the bough was 
dangerous, & the fracture was due to a latent 
defect not discoverable by any reasonably 
careful inspection :—Held: deft. was not 
liable, as the mere fact that the tree overhung 
the highway did not make the tree a nuisance, 
& as he neither knew nor ought to have 
known of the actual danger, & there was no 
absolute obligation on him to support a tree 
overhanging the road unless it appeared, or 
would appear on a ‘proper inspection, that 
nature could no longer be relied upon to 
support it.—NoBLB v, HARRISON, [1926] 2 
K. B. 332; 95 L. J. K. B. 813; 135 L. T. 
325; 90 J. P. 188; 42 T. L. R. 518; 70 
Sol. Jo. 691, D. C. 


Part X.—Fertilisers, Feeding Stuffs and Seeds. 


NoTEe.—Fertilisers & Feeding Stuffs Act, 1906 (c. 27), was repealed by Fertilisers & Feeding Stuffs Act, 
1926 (c, 45). 


971a. Feeding stuffs—Act of 1906, s. 1 ae 
Sept. 1922, pltf., a pig-keeper, saw defts.’ 
managing director, who offered to sell him the 
bakery sweepings as pig food at 2s. 6d. a 
bag. Pitf. accepted the offer & purchased 
the sweepings from defts. & fed five pigs 
with it successfully from Sept. 1922 to Jan. 
1923, when the pigs became ill & four of 
them died. The sweepings consisted of 
ingredients used in making bread, together 
with dust & dirt & other odds & ends & 
string :—Held: the words ‘‘on the sale of 
any article’’ in the above sub-sect. were 
wide enough to cover the sale of these bakery 
sweepings; the effect of the sub-sect. was 
to put the risk upon the seller, who, knowing 
the constituents of the article which he chose 
to sell as food for cattle, was made responsible 
if in fact it contained some article deleterious ; 
if the seller desired to protect himself against 
the stringent provisions of the Act, it was 
competent to him to do so by a special con- 
tract made for that purpnse.—PULLING »v. 
LIDBETTER, Lrp., [1924] 2 K. B. 114; 98 


a I ES RE FCI or ap wane 





L. J. K. B. 642; 181 LL. T.119; 88 J. P. 83; 
68 Sol. Jo. 615; 22 L. G. R. 456, C. A. 


978. Add. Annotation :—Refd. Anderson v. Daniel 
(1923), 180 L. T. 418. 


.|—A _ seller who in fact 
delivers a false invoice commits an offence 
under sect. 6 (1) (0) of the above Act, whether 
the nature of the article is such as to make it 
obligatory on him under sect. 1 to deliver 
an invoice or not.—HARVEY & Co. v. HERE- 
FORDSHIRE COUNTY CoUNCIL, [1920]2 K. B. 
395; 89L. J. K. B. 601; 123 L. T. 428; 84 
J.P.195; 18 L. G. R. 470, D.C. 


975a. ——— Sending of sample to seller—Act of 
1906, s. 3 (3).]—It is a condition precedent 
to a prosecution of the seller under sect. 6 
(1) (a) of the above Act, on a charge of not 
sending an invoice on the sale of a fertiliser 
of the soil according to the provisions of 
sect. 1 (1), that a prescribed portion of the 
sample thereof taken with a view to the pro- 
ceedings under sect. 8 (3) shall have been 
sent to the seller.—VAUGHAN v. GRINDELL, 


074a. 








— 
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ROBERTSON 1924) 1 D. L. 
eal 1 Ww 
—OAN. 


hi. —— Right of Orown to sue for 
the Dominion may su 


Act, R.S.B.C., 1924 (co. oss - 114, 
recover expenses incurred b tBelale 


f1921]3 K. B. 412; 91L. J. K. B. 141; 
L. T. 315; 85 J. P. 199; 19 L. G. R. 
27 Cox, 0. 0. 5, D. C 


125 
416; 


977. Add. Annotation :—As to (2) Refd. Harvey v. 


PA aa aad County Council, cte20 2K. B. 





( 1) Asthe object of the Act of 1906in requiring 
the vendor to give the cjeng eet invoice & 
imposing on Paris a penalty in the event of 
his default to protect the purchasers of 
fertilisers, t Ae effect of non-compliance witb 
the requirement is not merely to render the 
vendor liable to the penalty, but also to 
make the sale illegal & preclude the vendor 
from suing for .the price. (2) The fact that, 
owing to the nature of the article sold as a 
fertiliser, an analysis of it would necessitate 
80 dais “eran a process as to make it impossible 
] it after analysis at a profit, affords no 
petiecerhip si excuse ’’ within sect. 6 (1), for 
omitting to give the invoice required by the 
Act. Semble: neither will impossibility of 
‘analysis afford any excuse, the intention of 
the statute in that event being to prohibit 
the sale of the article altogether. (3) The 
expression “‘ without prejudice to any civil 
liability ’’ in sect. 6 (1) refers to the civil 
liability of the vendor, not to that of the 
purchaser.—-ANDERSON, LTD. v. DANIEL, 
[1924] 1 K. B. 138; 93 L. J. K. B. 97; 130 
L. T. 418; 88 J. P. 53; 40 T. L. R. 61; 68 
Sol. Jo. 274; 22 L. G. R. 49, C. A. 


Annotation :—As re @ Consd. Pulling v. Lidbetter (1924), 
98 L. J. K. B. 54 


978b. —— Fertilizers & Feeding Stuffs Act, 1926 


(c. 45)—Implied warranty of fitnes¢y---Sale for 
purpose of resale.}—Plitfs. bought from 2efts., 
both being cattle food merchants, a quancity 
of linseed cake. Defts. sold in their own 
name, but they were in fact acting in the 
transaction as brokers for a bank to whom 
the goods had been hypothecated as security 
for certain bills of exchange which had been 
refused acceptance by the drawees. The 
sale note stated (inter alia) that the cake was 
sold ‘‘ tel quel,’ & that the analysis, for which 


Effect of—‘‘ Reasonanle excuse.’’]—. 


§78c. 


978d. 


979. 
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defts. said they accepted no responsibility, 
showed that the cake was ‘castor free.” 
Pltfs. resold portions of the cake to their 
customers as food for cattle. It then 
eypceres on further analysis that portions 
the cake contained castor seed, a con- 
stituent injurious to cattle; & in fact 
cattle which were fed on some of the cake 
were injured. Claims were thereupon made 
upon pltfs. by their purchasers in respect of 
the damage so caused to their cattle, & pltfs. 
then claimed damages from defts., including 
in their claim the amounts they had to pay 
to the sub-purchasers :—-Held: (1) the sale 
of the cake by defts. to pltfs. was a Bale for 
use as food for cattle, within sect. 2 (2) of 
above Act, notwithstanding that pltfs. them- 
selves did not intend to use the cake for that 
purpose but intended to resell it to those 
who would so use it; (2) the sale, though in 
fact effected by defts. on behalf of the bank, 
was not a sale ‘‘in exercise of a statutory 
power to enforce a right or to satisfy a claim 
or lien,’’ within sect. 24 of above Act, so as 
to be exempt from the operation of the Act ; 
(3) pltfs. were entitled to damages from 
defts. for the breach of the statutory war- 
ranty, & were entitled to include in those 
damages the amounts they were liable to pay 
to their sub-purchasers.—DoBELL (G. C.) & 
Co., Ltp. v. BARBER & GARRATT, [1931] 1 
K. B. 219; 100 L. J. K. B. 65; 144 L. T. 
266; 47 T. L. R. 66; 74 Sol. Jo. 886; 36 
Com. Cas. 87, C. A. 


Sale to satisfy lien. ]-—— DOBELIL 
(C. G.) & Co., Lrp. v. BARBER & GARRATT, 
No. 978b, ante. 


— 

















Measure of damages for 
breach—Sale for purpose of resale to know- 
ledge of vendor.)—Doprunt (C. G.) & Co., 
Lip. v. BARBER & GARRATT, No. 978b, ante. 


Add. Annotations :—Consd. Pontardawe R. C. 
v. Moore-Gwyn, [1920] 1 Ch. 656.  Refd. 
Stearn v. Prentice (1918), 88 L. J. K. B. 
422; Edwards v. Birmingham Navigations, 
(1924] 1K. B. 341. 


Part X!.—Miscellaneous. 


Sect. 11.—AGRICULTURAL RETURNS. 


See Agricultural Returns Act, 1925 (c. 39), 
& case, infra. 


Secr. 12.—AGRICULTURAL CREDITS. 


See Agricultural Credits Act, 1928 (c. 43) ; 
Agricultural Credits Act, 1932 (c. 35). 


979a. Restrictions on enforcement of charge— 


When charge enforced.}—A bank, having 
advanced money to a farmer on an agri- 


of the Dominion Forest Branch in con- 


cultural charge within Agricultural Credits 
Act, 1928 (c. 43), in the year 1930 called in 
the money & threatened a sale, but did not 
until after Jan. 1, 1931, appoint an agent for 
sale or proceed to a sale :—Held: the bank’s 
charge was not enforced. until after Jan. 1, 
1931, & accordingly the restrictive provisions 
of Agricultural Credits Act, 1928 (c. 43), s. 12, 
which applied only until ‘Jan. 1, 1931, did 
not govern the case, & the bank was therefore 
entitled to retain out of the proceeds of sale 
the whole amount of its debt without regard 


PART XI. SECT. 10. st a extingt a ‘are. petwpen May 2S RON ie ars: had 
—— Under licence—~Under eats e a ne ee re Red no other connection w e 8: 
acts Axe Pca noone phearaidhhg ha deft.’s Held : the dealer’s relation to the parks 


R. 1090; | (192513 D. 


. R. 1155; 33 B.C. R. | 713.—CAN, 


ses. }- —-The ot Eagles one Ls ht of 
rie 


y 0 


OE 79 19% 192611 W. OW. mis 
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sa. Occupier—Who is.jJ—A _ cattle 
dealer received from ie woe of 
certain parks the right 
er euula Ge thie paris from tlsne Conins 
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was not of a sufficiently permanent 
nature to ae a ng himan‘‘ occupier ”’ 
in the sense of Agricultural’ Returns 
Act, 1925 (c. 39), 8.1 (1), & accordingly, 
he was under no obligation to make a 
return required by the dept. under the 
Act in Seapeat of the © par F Ty be eco. 


grate | v. ALLAN, (1934] 8. 56.—8COT 


Cases 979a-—979¢. 


979c. Validity of Scheme—Power to 


to those restrictive provisions.—Re JONES 
(JOHN), Ha p. NATIONAL PROVINCIAL BANK, 
(1932} 1 Oh. 548; 147 L. T. 8603; sub nom. 
Re JONwS, NATIONAL PROVINCIAL BANK v. 
OFFICIAL RECEIVER, 101 L. J. Ch. 178; 76 
Sol. Jo. 111; [1931] B. & O. R. 132, D. O. 


979b. Chargee—Whether ‘‘ tenant ’’ within Agri- 


cultural Holdings Act, 1923 (c. 9).J—IEccLzEsI- 
ASTICAL ComRs. FOR ENGLAND v. NATIONAL 
PROVINCIAL BANK, LTD., No. 227a, ante. 


Sect. 13.—AGRICULTURAL MARKETING. 
See Agricultural Marketing Acts, 1931 (c. 42); 


66 buy 99 
product—What amounts to purchase. ]—Agri- 
cultural Marketing Act, 1931 (c. 42), pro- 
vides that schemes may be framed & boards 
constituted for the marketing & disposal of 
agricultural produce, &, by sect. 5, a scheme 
may empower the board ‘‘ to buy the regu- 
lated product, to produce such commodities 
from that product as may be specified in the 
scheme, & to sell, grade, pack, store, adapt 
for sale, insure, advertise & transport tho 
regulated product.” A board elected by hop 
growers framed a scheme by which all hops 
were to be sold through their agency, 
after paying expenses, ctc., the money so 
received was to be pooled & divided amongst 
the growers according to the value of the 
produce taken from each one:—Held: 
although the 1931 Act authorised the board 
to ‘“‘ buy ”’ the regulated product, the taking, 
pooling, sale & division constituted what in 
fact was a purchase from the producer & a 
sale on his behalf, & the scheme was therefore 
not an infringement of the terms of the Act.— 
R. v. MINISTER OF AGRICULTURE & FISHERIES, 
Ee p. Berry (1932), 101 L. J. K. B. 561; 
147 L. T. 326; 96 J. P. 447; 48 T. L. R. 
572; 30 L. G. R. 333, C. A. 


979d. Hops—‘‘ Owner occupier ’’—Who is—Not 


lessee.}—An ‘‘ owner occupier ”’ of land within 
proviso (a) to para. 46c of Hops Marketing 
Scheme (Amendment) Order, 1934, is a 
producer who owns the land in fee simple, 
& does: not include a leaseholder.—Amos v. 
Hors Marketina Boarp (19385), 154 L. T. 
62; 62 T. L. R. 69; 79 Sol. Jo. 987. 


979e. Potatoes—Validity of charge.]-——Pltfs. were 


the Board constituted under S. R. & O., 1933, 
No. 1186, to administer the Potato Marketing 
Scheme. Under the scheme they had power 
to charge any registered producer who ex- 
ceeded his ‘* basic potato acreage,’’ if such 
excess was likely in the opinion of the Board 
to increase their expenditure. The Board in 
1934 passed a resolution that their expendi- 
ture was likely to be increased if in that year 
the potato acreage of any registered producer 
exceeded his basic potato acreage. The 
resolution then proceeded thus: ‘‘ & whereas 
in the opinion of the Board each registered 
producer ought to contribute the sum of £5 
per acre in respect of each acre of his excess 
acreage towards defraying such increased 
expenditure, . . . the Board hereby require 
every registered producer to pay to the Board 
on or before Aug. 1, 1934, the sum of £5 
per acre in respect of each acre by which his 
potato acreage for the year 1934 exceeds his 
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basic potato acreage ’’ :—Held: this was not 
dealing with the registered producers col- 
lectively, but with each one separately. The 
charge of the registered producers was not an 
arbitrary one, but a proper exercise of the 
power ‘vested in the Board.—PoTaTo 
MARKETING BOARD v. HARLOW, [1936] 1 All 
BK. R. 489; 80 Sol. Jo. 347. 


———- Return to Board—Whether privileged 
from production.]—See EVIDENCE, No. 4085a, 
post. 


979f. Pigs—Calculation of bonus—Construction of 


producer’s contract.|/—Re Pias MARKETING 
Boarpv, 19386 Bonus ScHEME, Pics MARKET- 
ING BOARD v. BAILEY & Sons, Lrp. (1937), 


Sect. 14.—WHEAT. 
See Wheat Act, 1932 (c. 24). 


979g. Middlings—Whether flour or offals—Effect of 
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Wheat Act, 1932 (c. 24).]—The Wheat Com- 
mission, a8 empowered by Wheat Act, 1932 
(c. 24), demanded quota payments from 
appits. in respect of fifteen consignments of 
certain goods produced by the milling of 
wheat imported by the applts. from Germany 
& described by them as wheat offals known in 
the trade as ‘‘ middlings’’ to be used as 
animal or poultry food. The Commission 
contended that the alleged wheat offals con- 
tained a percentage of flour in excess of that 
permitted by the Act, & were therefore liable 
to quota payment. Payment of the quota 
on each consignment was made under protest 
by applts. who thereafter brought an action 
against the Commission to recover the money 
thus paid on the ground that the imported 
goods were not flour, but wheat offals exempt 
from liability under the Act. The Com- 
mission alleged that: (i) the consignments 
consisted of flour within the Act; (11) no 
action lay against the Commission because 
provision was made by the Act & the bye- 
laws made thereunder by the Commission 
for the matters in dispute to be determined 
by arbn. to which, in accordance with the 
bye-law in question, the Arbn. Act, 1889, 
should not apply; and (iii) the payments 
in respect of three of the consignments having 
been made more than six months before the 
commencement of the action, the claim for 
recovery thereof was barred by the Public 
Authorities Protection Act, 1893 (c. 61) :— 
Held: (1) Wheat Act, 1932 (c. 24), contained 
rio express words ousting the jurisdiction of 
the ct., & resps. therefore exceeded their 
powers by making a bye-law that every 
ee as to whether any substance was 

our should be determined by arba. to which 
Arbitration Act, 1889, should not apply ; 
(2) applts. having proved that all the con- 
signments consisted of wheat offals & not 
of flour within the Act, they were not liable 
to make any quota payments; (3) as resps. 
were a public authority the quota payments 
made by applts. in respect of three of the 
consignments were not recoverable on the 
ground that applts. did not sue for their 
recovery within six months of payment as 
requi by Public Authorities Protection 
Act, 1898 (c. 61).—PavuL (R. & W.), Lrp. v. 


WHEAT COMMISSION, 
[1936] 2 All E. R. 1248; 
563; 155 L. T. 305; 
Sol. Jo. 753, H. L. 


979h. Ouster of jurisdiction of court—Validity of 
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sb. Farmers’ Creditors Arrangement 
Act—Reduction of debt-—trounds for 
application—Poor a as A land.\|—Re 
CRISPIN, [1935] 1 281.—CAN. 


sd. Drought.|— 
Debts should not be yeduced | under 
Farmers’ Creditors Arrangement Act, 











1934 (Dom.), on the assumption that 
drought conditions are to continue 
DAHL, [(1935) 1 


indefinitely.—fRe 
“e 8 


ee iF Fi —Re WIS, 
11935) Wi 1 W. AN. 

sh. —— JWho is aia »*___Com- 
pany.jJ—Re MARSHALL aes LTD., 
(1935) 1 W. W. R. 80.—CA 








sj. Corporation. Ue der a 
special Act, a religious community of 
farmers was constituted a body cor- 
porate. The corpn. had no capital 
stock and no shareholders; its main 
purposes were: (1) to prumote, engage 
in & carry on the Christian religion, 
according to the religious Soelief of the 
members of the corpn.; and (2) to 
onguge in, and carry on farming, stock- 
raising, milling, & all branches of those 
industries :—Held: the corpn. was not 
a ‘farmer ’’ within Farmers’ Creditors 
Arrangement Act, 1934.—Re Banick- 
MAN HUTTERIAN MUTUAT CORPN., 
[1938] 1 W. W. R. 777.—CAN. 


sk. —.J—A debtor whose 
farm was actually worked & managod 
by another person under an agreement 
with the debtor, held not to be a 
‘* farmer.’’—Re pen aetue: (1936] 1 
W.W.R. 373.—CA 





sl. Aanintaeaiorn. ]j—Jte 
Borns, [1! [1936] 2 6] 2 W- W. R. 47.—CAN. 


50. I—Tho adminis- 
trator of the estate of a deceased farmer 
is not entitled to make in said capacity 
@& proposal under the Act.—Re Hock- 
LEY, [1936] 2 W. W. RR. 268.~-—CAN. 


sq. .jJ—A debtor, about 
79 years old, who had becn a rancher 
& farmer for many years & had never 
had any other occupation, leased his 
farm. nder the terms of the lease 
he lived in a house on the land. He 
did no work on the land himself, but 
hoped that his health would permit 
him to supervise the farming operations 
on the termination of the lease, & he 
had given a solr. @ power-of-attorney 
covering all his interests in tho mean- 
time :—Held: he was a ‘ farmer” 
within the Act.—-Re WRIGHT, [1936] 
Ne W.R. 467; 6F.L. J. (Can.), 20.— 


st. Application to farmers only. ] 
—NATIONAL TRUST Co. v. POWERS, 
poe ace L. R. 626; O. R. 490; 5 
.-L. J. (Can.), 132. —CAN, 


sw. Applicant lessee—No pro- 
pose! eet OY lessor.j—-/?e DIMMITT, [1935] 
R. 303.—CAN. 

Ze Approval of compasition— 
Turindiction of District Court.}-——The 
District Ct. has jurisdiction to hear an 
application for the approval of a com- 
position accepted by the statutory 
majority of creditors under Farmers’ 
Creditors Arrangement Act, 1934 
(Dom.).—Re Peck, [1935] 1 W. W. R. 
603; 5F.1L. J. (Can.), 35.—CAN. 


sb. —— Debtor protected by Debt 
Adjustment Act.J|—It is notin the public 
interest to permit a debtor protected 
by the provincial Debt Adjustment 
Act to ascertain what benefits he can 
obtain under Farmers’ Creditors 
Arrangement Act, 1934, & then to 
elect whether to accept such benefits 
or to continue under the protection 


























[1937] A. C., 
105 L. J. K. B. 
52 T. L. R. 702; 80 
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139; 





of the provincial Act.—Re WEESE, 
[1935] 1 . W. R. 620.—CAN. 

sd. What terms imposed by 
Board.J—Re JORGENSEN, [1935] 1 


ti ve R. 300-—CAN. 


—— ——.]— Re PRocTor, [1936] 
4 W. W. RR. 437.—CAN. 

sf. Whether binding on muni- 
ctpalities > school districts.|—Re GI1L- 
BERT, [1935] 2 W. W. R. 464.—CAN. 


8Z. Order for disposition of 
maney received.|—HRe MARTIN, [1935] 
3 W. R. 484.—CAN., 
——.] — Re HOISsTEIN, 
1988) 2 Ww W. W. R. 417.—-CAN. 


sd. Default by debtor.}—Tho 
provisions of Bkpcy. Act, R.S.C., 
1927, for enforcing against a defaultin 
debtor the terms of a binding proposa 
under that Act or for penalising him 
for such dofault or annulling a proposal 
apply in a like situation, mutatis 
mutandis, to &@ proposal under Farmers’ 











Creditors Arrangement Act.— Je 
ce BS ae 1 W. W. RR. 471; 
6 F. J. (Can.), 19.—-CAN. 

ioe .}—On dofault by a 








debtor in complying with a proposal 
confirmed by the Board of Review 
under Farmers’ Creditors Arrangement 
Act, 1934, a creditor cannot sue on the 
original debt without having had the 
proposal annulled under the provisions 
of said Act.—MINNIEAPOLIS THRESHING 
MACHINE Co. v. MOONKY, [1936] 3 
W. W. R. 569.—CAN. 


6j. ---—— — —.]—A farmer dofaulted 
in paying an instalment of principal & 
interest callod for by a proposal 
formulated & confirmed by a Board of 
Review. The de’sult was due to a 
partial crop tailus & to a consequent 
misconception by a farmer of his duties 
under the Act. A mtee. applied under 
sect. 121 of Real Property Act, 1934, 
to the district registrar for an order 
for sale to enforce the debt so reduced 
& adjusted by the board :—J/eld: the 
mtgee. was entitled to have the 
registrar read its mtges. as amended 
by the confirmed prevoes: & then 
premeee to deal with the application 
n the usual way.—-MANITOBA FARM 
LOANS ASSOCN. v. WINNIPEG LAND 
TITLES OFFICE REGISTRAR, [1937] 1 
W. W. RK. 6935 2 72. LL RR. 7243 45 
Man. L. R. 60.---CAN. 

sk. ——- Appeul—Evzxtensian of time.) 
—An application to extend the time 
for appealing from an order made by 
a judge under Farmers’ Creditors 
Arrangement Act, dismissed.-—POIRIER 
v. NORTH AMERICAN Lirit ASSURANCE 
Co., 1936) 1 W. W. lt. 654.—CAN. 


sO. -J—On default by a 
debtor in complying with a proposal 
confirmed by a board of review under 
Karmers’ Creditors Arrangement Act, 
1934, c. 53 (Dom.) a mtgee. must obtain 
an annulment of the proposal before 
applying for foreclosure, even though 
he seeks foreclosure to enforce the 
terms proposed by the Loagd & not 
those of the original mtge.; ~r he 
mav apply to have the debtor declared 
&@ nkpe. —-NORTH OF SCOTLAND CANA- 
DIAN MORTGAGE Co., Lrp. v. BAK & 
SToBBE, [1937] 1 WwW. W. R. 767; : 
reved. [1937] 2 W. W. R. 540.--CAN. 


sq. ——-.]—On an ay plication 
under sect. 19 (2) of Bankruptcy Act, 
to have @ farmer adjudged bkpt. & 
for @ receiving order, it was found 
that he had defaulted in the payment 
of an instalment due under a sreore: 
formulated & confirmed by a Board of 
Review & in carrying out the terms of 
the proposal; & that the default was 
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Cases 979g—979}. 


bye-law.|—PAUL (R. & W.), Lrp. v. WHEAT 
ComMIssion, No. 979g, ante. 

979j. Wheat Commission—Application of Public 
Authorities Protection Act. | 
Lrp. v. WHEAT Commission, No. 979g, ante. 





(Kt. & W.,) 
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not due to any causes beyond his con- 
trol; & that the proposal could not 
roceed without Injustice and delay 
0 his creditors, because of his wilful 
& continued falluro & refusal to carry 
out the provisions of the proposal :— 


Tela : the proposal should be 
annulled; the farmer be adjudged a 
bkpt.; a recelving order be made 


against him; & appct. be given the 
costs of the application,—He SIs, 
[1937] 1 W. W. It. 762.—CAN. 


st. ——— J—On default by a 
purchaser under an agreement for the 
sale of land in carrying out the terms 
of & proposal confirmed by a Board of 
Review, the vendor is entitled, without 
obtaining an annulment of the pro- 
posal, to sue for the usual remedies 
under the agreement, where, at least, 
he is satisfied to accept the reduced 
amount of the debt as fixed by the 
board’s order.—ALLEN v. TRUSTS & 
GUARANTE OCo., Lrp., [1937] 2 
a hile R. 257; 83 DL. RR. 1073 7 

» (Can.) 36.---CAN, 


a eee From Board of Review.) 
oy “Board of Review under Farmers, 
Creditors Ar rangement Act, 1034, 
amended by 1935, 8. 5, ia an adminis- 
trative tribunal & not a ct.; & no 
appeal] lies from Ry proposal formulated 





& confirmed hy it.—KeRrR v. WIENS, 
11937) 1 W. W. i. 685: 8 DD. ha. i 
7433; 45 Man. Lh. R. 122; 6 F. LL. 


(Can.) 260.—-CAN. 


BX. —-— —---- —-—.]}- -No appeal lies 
from & proposal formulated & confirmed 
by a Board of Ruview.---Re Prrirs, 
Hunson’s Bay Co. ». PretTrrs, [1937] 
1 We _ R. 787: 2.0), L. R. 7865 7 
¥, . (Can.) 305, ---CAN. 


wee ee ef --There ik no 
pene of appeal from a finding of the 
Board of Review that the debtor is a 
farmer.-— MCKINNON  v. TOUNSTON:. 
[1937] 2D. L. R. 804.—CAN. 

sm. - Debtor unable to carry out 

any proposal.|——-In view of all the cir- 
cumstances of the debtor’s affairs, the 
Board concluded that the dehtors could 
not carry out any reasonable proposal, 
ox t such as would be equivalent. to 

winding-ap in bkpey. & recom- 
monded to the debtors that an assi 
ment in bkpcy. would he the better 
course for them to take.--—-J/?e KIEL- 
LANDER & KJELLANDER, [1936] 2 
W. W. R. 49.—-CAN. 








sp. Apnlicaltion for leave to 
realise securilty——Necessity for good 
ground Jj—Re KOUNTAIN, [1936] 2 


W. W. R. 360.--CAN. 


st. Land held subject to payment 
of legacies.|—e MACK. BRACHER, [1936] 

2W. W. BR. 271,.—CAN. 

SW. Lffect of death of debtor.|-—~ 
a [1036] 2 W. W. RR, 272.—- 
C e 


SZ. ey of foreclosure action— 
Failure to comply with order of Board. }-~ 
Wheres a foreclosure actlon is stayed 
during proposals for payment under 
Farmers’ Creditors Arrangement Act, 
1934 (Can.), it will be ordered to pro- 
ceed if the mtgor. fails to comply with 
an order of the Hoard of Reviow.-— 











SARGESON v. MULLETT (1935), 4 
D. L. R. 523.—CAN. 
sd. ——— Constitutional validity,J— 


Farmers’ Creditors Arrangement Act, 
is intra vires of the Parliament of 
Canada.—/te FARMIiGRS’ CREDITORS 
ARRANGEMENT Act, 1934 & AMENDING 
Act, 1935, REFERENCE, [1936] 8. C. R. 
$84; 3D). L. KR. 610.—CAN. 


Be. ———,]—Farmers’ Creditors 
Arrangement Act, 1934 (Can.), ik 
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intra vires.—Re FRaSER & MINIELLY, 
poe 2D.L. R. 281; O. R. 191.— 


sf. Validity of Rules.}—Rules 48 
& 49 of the rules and regulations 
(amended & consolidated June 1, 1935 
under Farmers’ Creditors Arrangemen 
Act, 1934, which provide for an applica- 
tion to the ct. for an order setting aside 
& proposal because, inter alia, the 
debtor has made a fraudulent or pre- 
ferential conveyance of any of his 
property or assigned or disposed of an 
of it with intent to defeat or defrau 
his creditors, are invalid, because they 
purport to enact substantive law in 
confilct with the Act.—KRUSE v. 
Cane [1938] 2 W. W. R. 181.— 





sg. —— Variation of mortgage— 
Effect of.J—A mtge. was executed by & 
farmer M. & also be deft. K. On an 
application by M. under Farmers’ 
Creditors Arrangement Act, 1934, an 
order was made reducing as to him 
the amount of the principal & the rate 
of interest under said mtge. & provid- 
ing for future payments y a division 
of future crops between M. & the mise 
K. was not present or represented or 
cousidered when the order was made. 
The mtgee. then sued K. on the 
covenants in the mtge. :-—Held : 
order had no effect on K.’s Nability.— 
INTERNATIONAL LOAN Co. v, KOTNIUK, 
[1936] 3 W. W. R. 481; 4D. L. R. 
764; 44 Man. L. R. 387; 6 F. L. J. 
(Can.) 148.—CAN. 


Effect of Act on default after 
order nisi on agreement for sale.J—Re 
PETERS, [1936] 3 W. W. R. 44.—CAN. 


sl. -l—On an applicatio:: 
made under sect. 42 of Farmers 
Creditors Arrangement Act, 1934, by 
an official receiver at the request of a 
creditor who had obtained an order 
nist in an action for cancellation of an 
agreement for the sale of land :—Held : 
the order nisi in question was not a 
bar to the debtor making a proposal 
for @ composition, extension of time 
or scheme of arrangement under 
the Act.—Re DESCHAMPS, [1937] 1 
W. W. R. 789.—CAN. 

sm. Debtor assignee from pur- 
ohaser of land—No consent to assign- 
ment by vendor.]J—Where & purchaser 
under an agreoment for the sale of 
land assigned the agreement, without 
having obtained the approval of the 
vendor, & the agreement provided that 
no assignment would be valid unless 
approved & countersigned by the 
vendors or their agent :—Held: the 
vendors were not in the position of a 
creditor of the assignee & therefore 














the Board had no jurisdiction, on the 
assignee’s application, to deal in 
way with the amount owing the 
vendors with respect to the land.— 
Re GESS, (1936) WwW. W. R. 172.— 
CAN. 

sn. Assignee of aged pro- 
perty—No covenant to ee. A pur- 
chaser of mtged. prope who has not 
covenanted pay off the mtge. debt 
is not a debtor of the mtgee., & is not 
therefore entitled to an adjustment 
under Farmers’ Creditors Arrangement 
Act.—GoFTON wv. SHAN@Y, [1937] 4 
D. L. R. 347; O. R. 856; 7 F. L. J. 
(Can.) 133.—CAN. 

sp. —— Farmer owning unfarmed 
land.J—It is not the purpose of 
Farmers’ Creditors Arrangement Act, 
1934, to assist a farmer to retain land 
which he is not farming & which con- 
stitutes a lability in the way of taxes 
& interest on securities.—Re RYson, 
[19386] 3 W. W. R. 171.—CAN. 


sr. ——— Sale of mortgaged chattels by 
mortgagor pending proposal—No pur- 
poeee ~—- Interpleader.}—Pending the 
earing of an application to a Board of 
Review, to formulate a proposal the 
farmer sold at auction chattels which 
he had mtged. to a bank. The official 
receiver obtained an order for the pay- 
ment of the proceeds of the sale to 
him. The Board declined to formulate 
& proposal, & the moneys paid to the 
receiver were claimed by the bank, & 
also by the farmer as exemptions. 
Exemptions Act, R.S.S., 1930, gives a 
mtgor. the right to exemptions in case 
of a seizure under the mtge. Under 
an interpleader order the moneys were 
pald into ct. and the bank applied for 
an order for payment out :—Held: the 
bank was entitled to the order.—lHe 
REID, [1937] 1 W. W. R. 546.-—CAN. 


BV. Itefusal to formulate pro- 
posal—Right of farmer to make second 
pt eile }—The fact that the Board 
of Review under Farmers’ Creditors 
Arrangement, Act, 1934, has refused to 
formulate a proposal does not prevent 
the farmer from making a second pro- 
posal where the conditions have 
changed since said refusal.— fe DRAPER 
& PRATT, [1937] 1 W. W. R. 136; 44 
Man, L. R. 441.—CAN. 


sw. -]—There is no 
express authority given by either 
Farmers’ Creditors Arrangement Act, 
1934, or ee: Act, R. S. C., 1927, to 
the district ct. or a _Juaee thereof to 
make an order requiring an official 
receiver under the former Act to receive 
and file a proposal with the Board of 
Review, although the farmer contends 
that his circumstances have changed 

















AIR COUNCIL. 


See Puspiic AUTHORITIES. 


AIR FORCES. 


See RovaL Forces. 


AIR NAVIGATION. 


since the Board on a prior application _ 
declined to formulate a proposal; nor 
has said ct. or a oon thereof power 
under its general jurisdiction to make 
such an order, it being in the nature of 
& ma us which is beyond the 
urisdiction of the district ct.—Re 

LENIUS, [1938] 1 W. W. R. 558; 8 
F. L. J. (Can.) 35.—CAN. 


sx. Filing proposal—Effect.}— 
Filing & proposal does not operate as a 
complete stay of proceedings for 90 
days & leave to proceed may properly 
be granted.—SEXTON v. SMITH, [1937] 
1D.L. R. 334; 11 M. P. R. 136; 6 
F. L. J. (Can.) 197.—CAN. 

sc. —— Review — Certiorari.]— Al- 
though the Board of Review under 
Farmers’ Creditors Arraugement Act 
1934, is not act., it is a judicial tribunal 
&, therefore, its decisions are subject 
to review by certiorari.—Re HuDsON’S 
Bay Co. & PETERS (NO. 2), [1938] 2 
W. W. R. 412.—CAN. 


sd. —— Order of Supreme 
Court.J}—There is no suggestion in 
Farmers’ Creditors Arrangement Act, 
1934, or in any other Act that the 
Board of Review under said Act is not 
to be subject to the supervisory 
authority of the Supreme Ct. of 
Alberta. Therefore a creditor of a 
debtor who has applied to the Board 
for relief under the Act is entitled to 
sue for a declaration that the debtor 
does not come within its proyisions & 
for an order restraining the Board from 
formulating a proposal with respect to 
said debtor’s application.—KETTEN- 
BACH FarRMs, LTD. v. HENKE, gl 
3 W. W. R. 703; [1938] 1 D. L. R. 
44.—CAN. 


BZ. Effect of Bankeuptcy Act.}— 
NEWTON v. CKLIN, (1937] 2 W. W. R. 
395.—CAN. 


sa. ——— Acceptance of proposal— 
Effect on foreclosure proceedings.)]— 
Acceptance of a proposal under 
Furmers’ Creditors Arrangement Act 
does not bar proceedings for fore- 
closure of mtge.—SHARPE aes 
FoR INBON (1937), 12 M. P. R. 

















sb. Default.jJ—Where a 
debtor has defaulted in complying with 
the terms of a proposal confirmed by 
the Board of Review under Farmers’ 
Creditors Arrangement Act, 1934, sect. 
19 (2) of Bkpcy. Act, R. 8. C.,1927, can- 
not be invoked to supportan application 
to the ct. to have the proposal annulled 
& the debtor adjudged a bkpt.—Com- 
MERCIAL LIFE ASSURANCE Co. OF 
CANADA wv. STRYNADKA, [1938] 1 

r, W. R. 479; 2D. L. R. 563 7 
F, L. J. (Can.) 307.—-CAN. 


See STREET AND AERIAL TRAFFIC, 
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1. 


138. 


18a. 


1 fii. 
State. }—The subject of a Native Indian 
State ts an alien.—-MAHOMED & SON 
vw. IMMIGRANTS APPEAL BOARD (1918), 
388 N. L. R.7 
0 iv. 


Vol. I. Cases 1—49a. 


ALIENS. 
Part |—What Constitutes Alienage. 


NOTE. —The 1914 Act was amended by British Nationality & Status of Aliens Acts, 1918 (c. 38); 
1922 (c. 44); 1933 (c. 49). 


Add. Annotations :—Consd. Markwald vv. 
A.-G., [1920] 1 Ch. 348. Refd. Johnstone 
v. Pedlar, [1921] 2 A. C. 262. Mentd. The 
Tervaete (1922), 128 L. T. 176. 


Add. Annotation :—As to (2) Refd. John- 
stone v. Pedlar, [1921] 2 A. C. 262. 


——.]—By an Order in Council made 
on Nov. 5, 1914, Cyprus was annexed, & by a 
Proclamation made thereunder on Mar. 3, 
1915, revoking an earlier Proclamation, it was 
provided that ‘‘ all Ottoman subjects, resident 
in Oyprus on Nov. 5, 1914, have become 
British subjects.””’ An amending Order in 
Council made on Nov. 27, 1917, after reciting 
that doubts had arisen as to the effect of the 
Order & the »roper interpretation of the 
Proclamation, ordered that the following 
persons (inter alios) should be deemed to have 
become British subjects by virtue thereof : 
‘‘any Ottoman subject who was ordinarily 
resident & actually present in Cyprus on 
Nov. 5, 1914.’’ Resp., an Ottoman subject 
by birth, carried on business in Cairo from 
1893 to 1913. In Dec. 1913, he went to 
Cyprus, & after three or four months brought 
his family there. He rented a house in 
Cyprus monthly, & while there ciscortinued 
his business in Cairo. He was present in 
Cyprus on Nov. 5, 1914, & remained ¢‘iere 
until Oct. 1915, when he returned to Caio, 
his family following in December. He re- 
ceived a passport describing him as a British 
subject, & was so registered at the British 
Consulate at Cairo, but after annual renewals 
registration was refused in 1919. He sued 
for a declaration that he was entitled to regis- 
tration :—Held: if there were any difference 
between “‘ resident ’’ & ‘‘ ordinarily resident ”’ 
the latter became the test by virtue of the 
interpretative Order of 1917; but on the 
facts resp. was both ‘ resident” «& 
‘*‘ ordinarily resident ’’ in Cyprus on Nov. 5, 
1914, whether or not Cyprus was then his 
domicil ; -& whatever may have been his 
motive "for going there, he was a British 
subject by virtue of the Order in Council.— 
GouT v. CIMITIAN, [1922] 1 A. C. 105; Q1 
L. J.P. C. 18; 38 T. L. R. 100; sub nom. 
GOUT v. Cmirtin, OIMITIAN Uv. Gout, 126 
L. T. 293, P. OC. 


PART lU. SECT. 1. 
Birth in Native Indian 








subject.—WoLFFr 





.J—Applt., who was 





1 
by birth a Bavarian sub ect, in 1881 


became a burgher of the Ora! 
State, but in 1883 left the Free 
did not return bofore 1902, at which 
date he was resident in, 
Ai dea of, the Transvaal. 


1878 8 rree State burghership was lost 
by residence abroad for more than two 
ears : 
snes ation of the Orange Free Sta 


Free 
tate & 


consequent Order. 


but not a 
Under the 
Free State Constitution of 


eld: as at the ue of the 


te was 


national— Stateless 
tionaljeed German.J—PAULEY wv. Cus- 
TODIAN, [1922] App. D. 161.—8. AF. 
sa. American domictle--When Ela 
Free State established.|—Held : 8. 
admittedly domiciled in the United 
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14. 


20. 


20a. 


29. 
43. 


49a. 


& Transvaal in 1902 applt. did not 

become a British subject either as 

being a burgher of the 

State or as a resident in the Transvaal, 

he was by inference still a Bavarian 

. AF. } v. THE TREASURY, 
{1919} App. D., 336.—S8. AF. 


PART I. SECT. 3. 
49a i. Under obi tiaerlande of Peace 


Orange Free 


son °° —Dena- 


Add. Annotations :—Refd. Markwald v. A.-G., 
{1920} 4 Oh. 348; Johnstone v. Pedlar, 
[1921] 2 A. O. 262. 


Annotations :—For ‘‘ Re Goodman’s Trust 
(1881), 7 Ch. D. 266” read ‘‘ Re Goodman’s 
Trust (1881), 17 Ch. D. 266.” Apld. Abraham 
v. A.-G., [1934] P. 17. 


—— —— Legitimation by subsequent 
marriage—Effect of Legitimacy Act, 1926 
(c. 60). ]—The meaning of the term “‘ father ”’ 
as applied in Statutes extending from 1730 
to 1926 to the parentage of those who are 
entitled to the status of natural born subjects 
of the Crown & to be regarded as of British 
nationality is limited to a father whose 
children are legitimnate at the date of birth. 
Legitimatio per subsequens matrimonium can- 
not be imported into these Statutes under 
Legitimacy Act, 1926 (c. 60). 

‘Legitimacy Act, 1926 (c. 60), does not ipso 
facto by the mere use of the terms father & 
mother confer upon either parent or child a 
lawful or legitimate character. A petitioner 
seeking a declaration pursuant to that Act 
that he is of British nationality must show 
that his father was a natural-born subject, & 
if in the circumstances existing at the date of 
his birth petitioner according to our law has 
not had a lawful father, be is not entitled to 
the benefits of legislation providing for a 
declaration of his status as a natural-born 
subject of the Crown.—ABRAHAM (B. & J.) uv. 
A.-G., [1984] P. 17; 102 L. J. P. 115; 149 
L. T. 539; 77 Sol. Ju. 665. 


Add. Citation :-—25 Cox, C. ©. 622, D. C. 


Add. Annotations :—Refd. Re Annesley, 
Davidson v. Annesley, [1926] Ch. 692; Re 
Ross, Ross v. Waterfield (1929), 46 T. Li: R. 
61; Re Askew, Marjoribanks v. Askew, [1930] 
2 Ch. 259. 

Under Treaties of Peace & consequent 
Orders—Who is foreign national—‘* Stateless 
person ’’—Denationalised German,]— (1) Pitf. 
having lost Prussian nationality in 1896, & 
not acquired nationality of a German State 
or other nationality :—Held: he was not a 
German national within Peace Treaty of 
Versailles, Part X., s. 4, or Treaty of Peace 
Order, 1919. 





States of America on Dec. 6, 1922, the 
date of the coming into operation of 
the Constitution of the Irish Free State, 

he was not one of the original citizens 
of the Irish Free State, having regard 
to Art. 3 of that Constitution; &, 
inasmuch as the law with reference 
to the future acquisition of citizenship 
contemplated by the said icle has 
not yet been cnacted, 8S. did not at any 
subsequent period become a citizen 
of the Irish Free State. Further, 8. 
was not a British ae earn as he 

to be such by sect. 6 o By avurelestion 
Act, 1870 (c. 14), nee he became 

naturalised - = o aap of the United 
States of —BRADFIELD 0. 
SWANTON, gay r oR. 446.—IR. 


ta piaiied 


Cases 49a—49d. 


(2) Statelessness is not unrecognised by the 
municipal law of this country. 

(3) Whether a man is a German national or 
not must be decided by German municipal 
law & not by English municipal law.— 
STOECK v. PusBiic TRUSTER, [1921] 2 Ch. 67; 
00 L. J. Ch. 386; 125 L. T. 851; 387 T. L. R. 
666; 65 Sol. Jo. 605. 


Annotations :—~As to (3) Folld. Re Chamberlain’s Settlmt., 


Chamberlain v. Chamberlain, [1921] 2 Ch. 533 
Refd. Kramer v. A.-G., [1923] A. C. 528. 


4° De. 


Generally, 











Burden of proof.} — (1) In 
1893 pltfs. were admittedly German nationals, 
& on the bond fide assumption that they were 
still German nationals on Jan. 10, 1920, 
when the charge under Treaty of Peace 
Order, 1919, 6. 1 (xvi) attached, deft. was 
in possession of their London property as 
custodian. In an action to obtain peleane 
of their property :—Held: the onus was on 
pltfs. to show that they had lost their 
original German nationality before Jan. 10, 
1920, & not on deft. to disprove it. 

Pitfs. had left their birthplace, Idar, in 
the district of Birkenfeld, about 1893, & 


49c. 


with the exception of short annual visits to | | 


their mother, &, in the case of one, six weeks’ 


military training in 1896, they had resided |" 
. uninterrupted! 


out of Germany from 1893 
to 1917 or 1918, when they were repatriated, 
after war internment, to Idar, where accord- 
ing to the police register entries, if genuine, 
they were registered as «‘tateless on their 
arrival, & also on their departure for Amster- 
dam in 1920. On Jan. 29, 1923, the Birken- 
feld Govt. after inquiry as to the period of 
pltfs.” absence from Germany, & as to their 
German visits during that period, granted 
them certificates to the effect that during 
that period they had forfeited their German 
nationality by ten years’ ‘‘ uninterrupted ”’ 
residence abroad within North German 
Nationality Law, 1870, s. 21, & were there- 
fore stateless on Jan. 10, 1920. These cer- 
tificates were based on the view of the 
Administrative Cts. which, in considering 
whether German visits break the ten years’ 
period, look to the number, length, purpose 
& intent of those visits. They were, how- 
ever directly contrary to the view of the 
Leipzig Reichsgericht, which holds that the 
smallest visit, accidental or otherwise, breaks 
the period :—Held: (2) the certificates, 
which were admittedly only prim@ facie 


-evidence & open to review in any German 


ct., were not conclusive in an English ct., & 
the onus was on pltfs. to substantiate them ; 
(3) if the Leipzig ct. view wag right, the 
certificates were invalid; (4) even if the 
Administrative Ct. view was right, pltfs. had 
failed to satisfy the English ct. that an 
Administrative Ct. on being informed of all 
the circumstances, including fraudulent con- 
duct by pltfs., applications as German 
nationals in 1915 & 1921, & previous false 
sta ents as to their German visits, would 
necessarily uphold the certificates ; (5) having 
regard to the conflict of opinion in the German 
cts., pltfs. had failed to discharge the onus 
of proving that by unquestionable & un- 
doubted German law they had lost their 
nationality on Jan. 10, 1920.—HaAHN v. 


ENGLISH AND Empire Dicrest SuPPLEMENT. 


PuBLIC TRUSTEE, [1925] Ch. 715; 95 L. J. Ch. 
9; 133 L. T. 713; 14 T. L. R. 586; 69 Sol. 
Jo. 824. 


—— British subject marrying German 
—é& naturalised as German during war.|— 
By a settlement dated in 1902 a fund of 
£5,000 was vested in trustees on trust to 
invest & pay the income of the trust funds 
to H. during his life or until he should become 
bkpt. or charge it, ‘‘ or until some event shall 
happen ... whereby the income or any part 
thereof if belonging absolutely to him would 
become vested or charged in favour of some 
other person or persone or corpn.,’”’ & in the 
event of the determination during the life 
of H., of the above trust in his favour the 
trustees were given a discretion to apply the 
income for the benefit of all or any the said 
H., & his present or any other after-taken 
wife & his issue & the persons interested 
for the time being under the ulterior trusts, 
&, subject thereto, were directed to hold the 
capital & income of the trust funds upon 
trust for the benefit of the issue of H. & in 
default of issue upon trust for H.’s nephews 
& nieces. H. was born in England of English 
parents but had resided in Germany since 
1906 & had been twice married there to 
German wives. During the war, on Aug. 8, 
1916, he obtained a certificate of naturalisa- 
tion as a German. In these circumstances 
@ summons was taken out by the trustees 
to have it determined whether the life interest 
of H. in the funds was forfeited by the charge 
imposed on property of German nationals 
in this country on Jan. 10, 1920, by the 
Treaty of Peace with Germany, art. 297, or 
Treaty of Peace Order, 1919, & how the 
income accrued since Aug. 4, 1914, ought to 
be disposed of. It was admitted at the 
hearing on behalf of H. that in a German ct. 
applying German law he would be recognised 
as a German citizen. No question arose as 
to the income before Nov. 4, 1915, which had 
been paid over to H.’s agent :—Held: (1) the 
decision whether a person was a German 
national within the Treaty & Order fell to 
be determined exclusively by German muni- 
cipal law, & accordingly H. was a German 
national ; (2) H.’s interest under the scttle- 
ment was forfeited as on Jan. 10, 1920, & 
subject to the payment of costs the accumu- 
lations of income in the trustees’ hands from 
Nov. 4, 1915, to Jan. 10, 1920, must 
be paid to the custodian ; (3) as the question 
raised was one that might affect a large 
section of the British public the A.-G. was a 
proper party to the proceedings.—Re CHAM- 
BERLAIN’S SETTLEMENT, CHAMBERLAIN v, 
CHAMBERLAIN, [1921] 2 Ch. 533; 91 L. J. Ch. 
34; 126 L. T. 62; 37 T. L. R. 966; 66 Sol. 
Jo. (W. R.) 3. 





Annotation :—As to (1) Apprvd. Fasbender v. A.-G., Kramer 
v. A.-G., [1922] 2 Ch. 850. PI 


49d. 














|—A._ British-born woman, 
between the date of the signing of the Peace 
Treaty between England & Germany & the 
date of its coming into force, went to Germany 
& there married a German subject. “At the 
date of her marriage & on Jan. 10, 1920, 
when the Treaty came into force, she was 
the registered holder of shares in an English 
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49 
cided 


il. By what law de- 
]— Questions of nationality must 


be determined by the municipal law 
of the country concerned.—PAULEY 


28 


v. CUSTODIAN, [1922] App. D. 161.— 
8. AF. 


49f. es 


49g. oes 
Under the Treaty of St. Germain, which - 


limited co. :—Held: under British Nation- 
ality & Status of Aliens Act, 1914 (c. 17), 
s. 10, she must be deemed to be an alien, & 
by her marriage, which was not invalid, she 
had lost her British nationality & became a 
German national, so that her shares were 
subject to the charge imposed by Treaty of 
Peace Order, 1919, s. 1 (xvi).—-FASBENDER 
v. A.-G., KRAMER v. A.-G., [1922] 2 Ch. 850 ; 
91 L. J. Ch. 791; 128 L. T. 85; 88 T. L. R. 
852 ; 66 Sol. Jo. 709, O. A. 


Annotation :—Refd. Re Rush, Warre v. Rush, [1923] 1 Ch. 56. 
49e. ee 





Dual nationality.;—KramER v. 
A.-G., No. 215}, post. 


Austrian acquiring new nation- 
ality.|—An Austrian granted citizenship of 
the Czechoslovakian Republic after the 
disruption of the Austrian Empire, but 
before July 16, 1920, the date when the 
Treaty of Peace between the Allied & 
Associated Powers & Austria came into 
force, remains subject to the charge created 
by art. 249 (b) of the Treaty & Treaty of 
Peace (Austria) Order, 1920, s. 1 (ix), not- 
withstanding the provisions of art. 230 of 
the Treaty.—RTHSCHILD v. AUSTRIAN PRO- 
PERTY ADMINISTRATOR, [1923] 2 Ch. 542; 
93 L. J. Ch. 502; 130 L. T. 175; 68 Sol. Jo. 
40. 








Annotations :—Folld. Bohemian Union Bank »v. Austrian 
Property Administrator, [1927] 2Ch.175. Consd. Groedel 
Ya ogariee Property Administrator (1927), 44 T. L. R. 





Czechoslovakian corporation.]— 


came into force on July 16, 1920, a Czecho- 
slovakian corpn., as well as an individual, 
can acquire ipso facto Czechosiovakian 
nationality, & the property of such a c«rpn. 
within the territory of Great Britain at thot 
date is entitled to the benefit of the exemp- 
tion provided by art. 249 (b) of the Treaty 
from liability to thé charge in favour of the 
administrator of Austrian property created 
by that art. & Treaty of Peace (Austria) 
Order, 1920, s. 1 (ix).—-BOHEMIAN UNION 
BANK v. AUSTRIAN PROPERTY ADMINISTRA- 
TOR, [1927} 2 Ch. 175; 96 L. J. Ch. 365; 137 
L T. 271; 43 T. L. R. 356; 71 Sol. Jo. 431. 


Hungarian.|—(1) The expression 
““nationals of the former Kingdom of 
Hungary’’ in Treaty of Peace (Hungary) 
Order, 1921,s. ] (ix), means persons who were 
Hungarian nationals on Oct. 28, 1918, when 
the Austrian Empire ceased to exist by the 
deposition of the Emperor. 

(2) Where the administrator of Hungarian 
property has determined that: he is not 
satisfied that a national of the former King- 
dom of Hungary has acquired ipso facto in 
accordance with the Treaty the nationality 
of an Allied or Associated Power, the ct* 





493. —_-  —— 


49k. 


Vol. If. Aliens. Cases 49d—489]. 


——.]— Re OCHAMBERLAIN’S 
SETTLEMENT, CHAMBERLAIN v. CHAMBERLAIN, 
No. 49c, ante. 


~~~ -——— Decision of administrator— Whether 
final.|—-By the Treaty of Peace with Austria, 
art. 249 (b), the Allied & Associated Powers 
reserved the right to retain & liquidate all 
property, rights & interests which belonged 
at the date of the coming into force of the 
Treaty to nationals of the former Austrian 
Empire, but it was provided that ‘‘ persons 
who within six months of the coming into 
force of the present Treaty show that they 
have acquired tpso facto in accordance with 
its provisions the nationality of an Allied or 
Associated Power... will not be considered 
as nationals of the former Austrian Empire 
within the meaning of this paragraph.’’ 
The annex to arts. 249 & 250 sanctioned the 
imposition of a charge on such property, 
rights or interests. Arts. 248 to 262 with 
their annexes were scheduled to Treaty of 
Peace (Austria) Order, 1920, & by art. 1 (i) 


-of the Order given full effect as law. By 


art. 1 (ix), the charge was imposed on all 
property, rights & interests within His 
Majesty’s Dominions belonging to nationals 
of the former Austrian Empire at the date 
when the Treatv came into force. Art. 2 
provided that ‘“‘ tor the purposes of the fore- 
going provisions of this Order but not 
including the schedule therein referred to 
... the expression ‘ national of the former 
Austrian Empire,’ does not include persons 
who within six months of the ceming into 
force of the Treaty show to the satisfaction 
of the administrator that they have acquired 
ipso facto in accordance with its provisions 
nationality of an Allied or Associated 
Power ” :—Held: where the administrator 
had decided that he was not satisfied that 
pltf., who was originally a national of the 
former Austrian Kmpire, had acquired ipso 
facto the nationality of an Allied or Asso- 
ciated Power, the ct. would not, in an action 
by him for a declaration that he has ‘‘ shown 
that he has acquired ipso facto in accordance 
with the Treaty the nationality of the 


‘Republic of Poland & that he is not a national 


of the former Austrian Iimpire within the 
Treaty & the Treaty of Peace Order, & that 
his property, rights & interests in His 
Majesty’s Dominions are not subject to be 
charged under the Treaty & the Treaty of 
Peace Order,’ go behind the decision of the 
administrator & investigate. independently 
the question of nationality —ReIrzes DE 
MARIENWERY v. AUSTRIAN PROPERTY AD- 
MINISTRATOR, [1924] 2 Ch. 282; 93 I J. Oh. 
587; 132 L. T. 42, 40 T. L. R. 698; 68 Sol. 
Jo. 644, O. A. 


Annotations :-—Folld. Groedel v. Hungarian Property Ad- 
ministrator (1027), 44 T. L. R. 65. efd. Groebel v. Hun: 
garian Property Administrator (1925), 70 Sol. Jo. 345. 


cannot go behind the decision of the adminis- 
trator investigate the question anew.— 
GROEDEL v. HUNGARIAN PROPERTY ADMINIS- 
TRATOR (1927), 44 T. L. R. 65. 


491, ——— -—-—- By what law decided.]—-STorEcx v. 
PUBLIC TRUSTER, No. 49a, ante. ; 


—— ——- —— ——.|— GROEDEL v. HUN- 
GARIAN PROPERTY ADMINISTRATOR, No. 40h, 
ante. 


491. 
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ENGLISH AND Empire Diaest SUPPLEMENT. 


Part Il.—Rights, Liabilities, and Disabilities of Aliens in 
Time of Peace. 





Add. Annotation :—Folld. Falcon v. Famous 
[1926] 2 K. B. 474. 
Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

Add. Annotation :—Refd. Johnstone v. Ped- 


91. Add. Annotation :—Refd. Re Von Krogh’s 


Patent (1929), 49 R. P. C. 417 


50. Add. Annotation :—Refd. The Wilhelmina, | 79. 
[1923] P. 112. Players Film Co., 
61. Add. Annotation :—Refd. Johnstone v. Ped- | 8% Add. Annotation :—Retd. 
lar, (1921) 2 A. C. 262. 85 
63. ae Annotations :—Refd. Rodriguez v lar, [1921] 2 A. C. 262 
eyer, [1919] A. ©. 59; Johnstone v 
ar, [1921] 2 A. O. 262. 
65a. Detention of property—Ratification by 


Crown—Citizen of friendly State personally 
hostile to Crown.]—(1) It is not a good 
defence to an action of tort brought by a 
friendly alien resident in the United Kingdom 
against an officer of the Crown in respect of 
the wrongful seizure & detention of the alien’s 
property that the seizure & detention have 
been adopted & ratified by the Crown as an 
act of State. 

Pitf.. who was born in Ireland, having 
become a naturalised American citizen, 
returned to Ireland in 1916 & took part in 
the rebellion of Easter, 1916, & was interned. 
On his release he took part in illegal drilling, 


‘&, on being arrested in Ireland, a sum of 


money was found upon him, which was 
taken & detained by the police authorities, 
‘the seizure & detention being subsequently 
ratifled by the Ohief Secrevary for Ireland. 
In an action by pltf. against the Chief Comr. 
of the Police for the recovery of the money, 
deft. pleaded that pitf. was an alien & that 
the money was detained by direction of the 
Crown as an act of State :—-Held: the plea 
was bad & pitf. was entitled to judgmen 

(2) Semble: the fact that a subject of a 
friendly State residing within the realm 
under an implied licence from the Crown 
violates the local allegiance which he owes 
to the Crown does not disentitle him to the 
rights of an alien amy until the Crown with- 
draws its protection.—JOHNSTONE v. PEDLAR, 
(1921) 2 A. O. 262; 90 L. J. P. C. 1813 125 
L. T. 809; 87 T. L. R. 870; 65 Sol. Jo. 
679; 27 Cox, C. OC. 68, H. L. 


a anstatlon : -—~ As to (1) Refd. Commercial - ate Co. of 
Egypt v. Board of Trade, (1925) 1K. B. 2 


70. 


78. 


Add. Annotation :—Refd. 
Speyer, [1919] A. C. 59. 


Add, Annotation :—Refd. Grein v. Imperial 
Airways, Lid. (1935), 154 L. T. 81. 


SAR Oe A RA RN ee Le a Nhl A AR 8 A ct 


Rodriguez iv. 


92. Add. Annotation :—Refd. Re Von Krogh’s 


94. 
96. 


114, 


118. 


Patent (1929), 49 R. P. C. 417. 


Add. Annotation :—Dbtd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 

To the cross-reference after this case to 
Copyright Act, 1911 (c. 46), add ‘‘ &, generally, 
CoPYRIGHT, Vol. XIII., pp. 180-1 82. 

Add. Annotations :—Consd. Re Lyne’s Settle- 
ment Trusts, Re Gibbs, Lyne v. Gibbs, 
[1919] 1 Ch. 80. Refd. Re Berchtold, Berch- 
told v. Capron, [1923] 1 Ch. 192. 
Add. Citations :—Sty. 20, 40, 75; 
Abr. 19b. 

Add. Annotations :—As to (1) Consd. Du 
Hourmelin v. Sheldon (1838), 1 Beav. 79; 
Barrow v. Wadkin (1858), 27 L. J. Ch. 129. 
Refd. A.-G. v. Sands (1670), Freem. Ch. 129; 
A.-G. v. Duplessis (1752), Park. 144; Burgess 
v. Wheate, A.-G. v. Wheate (1758), 1 Eden, 
177; Rittson v. Stordy (1855), 3 Sm. & G. 
230 ; Sharp v. St. Sauveur (1871), 7 Ch. App. 
843. As to (2) Refd. Burgess v. Wheate, 
A.-G. v. Wheate (1759), 1 Eden, 177. 


_—— —— ——.]—A devise of land to 
trustees, upon trust to sell & invest the 
proceeds in the public funds upon trust for 
persons some.of whom were aliens :—Held : 
the aliens did not take any interest or estate 
which the Crown could lay claim to.—DE 
HOURMELIN v. SHELDON, DE HOURMELIN v. 
A.-G. (1839), 4 Jur. 116. 


1 Roll, 


140a. Member of Stock Exchange.]—By the rules 


of the London Stock Exchange each member 
is elected for one year only, & must come up 
for re-election annually under rule 21, which 

rovides that the committee shall on the 

st Monday in March proceed (inter alia) to 
elect such members as they shall deem 
eligible to be members of the Stock Exchange 
during the folowing year commencing on 
Mar. 25 then instant. In 1917 an objection 
was lodged against the re-election of applt. 


PART II. SECT. 2, SUB-SECT. 1. 


7141. Trade mark—Alien resident 
alroad — Company.)-——In an action 
for infringement of trade mark defts. 

leaded inter alia (a) that pitf. co. not 
being registered or Lice under the 
laws of any of tbe Provinces of Canada 
or under the laws of the Dominion of 
Canada has no ene ee rotection of its 
trade mark tation thereof ; 
Itf. co. Dering the said trade 
mark in connestion with “ite roducts 
has done so in violation of the pro- 
visions of Food & D Act of Canada, 
& the ations e thereunder :— 
Held : (1) Dominion Cos. Act does not 
require a friendly alien, either a natural 
to me out a 


acquire, hold & dispose of real & 
pone property of every een 
he same manner in all respec 
natural born British subject ;: rears athe 
provisions of the International Con- 
vention for the Protection of Industrial 
Property as eh re aie t Washington in 
he ate of pltf. to 
anes as freely as a 
owner of a trade mark; 
(4) at common law the oO has such 
ar AMETTE Co. FAMOUS 
can ‘Lrp. -» {1933} Ex. 0. R 200.— 


- Non-resident alien— Leave to sue 

ae Noma pauperis.}—The Supreme Ct. 
f Alberta has jurisdiction to grant 
leave to & non ose iba ead alien to sue in 


peris.—AUGUBTINO ¥. CANA- 

Abisegh pie ESTERN Ry. Co. (Alta.), 
We We 609: (1927) 8 
$1: ges [1928] 1W.W.R, 
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481; 23 Alta. L. R. 351.—OAN. 
PART II. SECT. 7, SUB-SEOT. 2. 


1291. Right to hold & dispose—Law 8 
ype Iai heck 35 of 1908—Com y with 
8. }—Law of 1885 
é ee 35 tae oso do not apply to joint 
stock cos., even though theimeshares are 
held by Astati c8.— DADOO v. KRUGERE- 
porp, [1920] App. D. 530.—8. AF. 


PART II. SECT. 8. 


1821. Civil office of 
inspector.}—The office of town in- 


apec 

is inel hold. . HEIGHTON 
1) (19 a iy L. R. 386: “55 N.8.R. 
G. & nae .—CAN. 


1382 fi P. R. v. HEIGHTON (2) 
cigig), 69 D: D. pa a ae 55 N.S. R. 


144, 
146. 


155. 


156a. 


156b. 


157. 


who waé a British subject naturalised in this 
country & denationalised in Germany, at 
the election to be held in March of that year, 
on the ground of his enemy birth. Upon 
the invitation of the committee applt., first 
in a letter & afterwards at an interview. set 
forth various facts in proof of his loyalty 
to the country of his adoption, but eventually 
the committee refused to re-elect him. 
Applt. impeached this decision on the ground 
that the committee had acted arbitrarily & 
capriciously & had been influenced by 
irrelevant considerations :—Held: the de- 
cision of the committee had proceeded solely 


* 


Add. Annolalion :—Refd. Johnstone v. Ped- 
lar, [1921] 2 A. C. 262. 

Add. Annotation :—Refd. Central India Min- 
ing Co. v. Soc. Coloniale Anversoise, [1920] 
1 K. B. 753. 

Add. Annotation :—Apld. Re Sutherland, 
Bechoff v. Bubna (1921), 65 Sol. Jo. 513. 








& commercial domicil in a neutral country, 
returns to his enemy country of origin & 
engages in active hostilities against this 
country, leaving his business under the care 
of a manager, but controlling it himself from 
his domicil of residence so far as he is able, 
cannot be considered anything but an enemy, 


Vol. 11.—Aliens. Cases 140a—195. 


upon the ground of applt.’s enemy birth, & 
before deeming him ineligible for re-election 
on that ground he had been given an oppor- 
tunity of being heard. The committee hav- 
ing acted honestly & fairly in the exercise 
of their discretion & within their competence, 
it was not open to any ct. to review their 
decision. WEINBERGER v. INGLIS, [1919] 
A. O. 606; 88 L. J. Ch. 287; 121 L. T. 65; 
35 T. L. R. 899; 63 Sol. Jo. 461, H. L. 


annclation :—Refd. Cookson v. Harewood (1932), 146 L. T. 
,n. 


See, further, Srock EXCHANGE. 


Citation :—For ‘‘ [1916] A. COC. 421” read 


Add. Annotation :—As to (1) Consd. Stoeck v. 
Public Trustee, [1921] 2 Ch. 67. 


Add. Annotations :—As to (1) Consd. Stoeck 
” Public Trustee, [1921] 2 Ch. 67. As to (2) 
Refd. Stoeck v. Public Trustee, [1921] 2 Ch. 67. 


Add. Annotation :—Refd. Re Sutherland, 
Bechoffi v. Bubna (1921), 65 Sol. Jo. 513. — 


Add. Citation :—subsequent proceedings (1921), 


Add. Citation :—1 Br. & Col. Pr. Cas. 605. 
Add. Annotation :—-Refd. The Liitzow, [1918] 


Part Ill—-Aliens tn Time of War. 
161. 
“*(1916] 1 A. OC. 421.” 
162, 
.]—A man who, having a business | 163. 
166. 
65 Sol. Jo. 513. 
168. 
183. 
A. O. 485. 
187. 


& his business is an enemy firm & the assets 
are enemy prope erty.—THE ANTWERPYEN, 
[1919] P. 252, n.; 80 L. J. P. 26, n. 





——.J—An action was brought to | 


recover a debt by a firm consisting of two | +89. 


French subjects & a German subject, & a 


sequestrator was subsequently appointed in | 192. 


respect of the property of the German 
pitf.:—Held: as the German subject was 
not residing nor carrying on business in an 
enemy State, the action was maintainable, 
& the sequestrator was not a necessary party. 
—Re SUTHERLAND (DUCHESS), BEcHoFE & 
Co. v. BUBNA (1921), 65 Sol. Jo. 513. 

Add. Annotations :—Refd. Re Sutherland, 
Bechoff v. Bubna (1921), 65 Sol. Jo. 513. 
Mentd. He Ferdinand, Ex-Tsar of Bulgaria, 


195. 


Add. Annotations :—Consd. Rodriguez ov. 
Speyer, [1919] A. C. 59. Refd. Ertel Bieber 
v. Rio Tinto Co., etc., [1918] A. C. 260; Re 
Badische Co., Bayer Oo., etc., [1921}2 Ch. 331. 


Add. Annotation :—Refd. Rodriguez v. 
Speyer, [1919] A. C. 59. 
Add. Annotation :—Refd. 
Speyer, (1919] A. C. 59. 
Add. Annotations :—As to (1) Consd. tae 
Poona (1915), 84 L. J. P. 150; The 
Tudno, [1916] P. 291; He ion Ea ie p. 
Muhesa Rubber Plantations, [1917] 1 

48; Re Badische Co., Bayer Co., etc., 1021} 
2 Ch. 331; Russian Commercial & Industrial 
Bank v. Comptoir d’Escompte de Mulhouse, 
[1923] 2 K. B. 630; Shaw & Sons (Salford), 
Ltd. v. Shaw, [1935] 2 K. B. 113. Refd. R. 


Rodriguez iv. 


{1921} 1 Ch. 107; Johnstone v. Pedlar, ve L. C. C., Ex p. London & Provincial 
(1921) 2 A. C. 262. Electric Theatres, [1915] 2 K. B. 466 ; 
“PART WI. SECT. 1 ‘SUB-SECT. 1. 155 iil. —— ——. +A Mission So- PART UL SECT. 1; SUB-SECT. 2 Je 


181 ii. -}~The subject of 
an alien State atwarwith His Majesty‘ 
who resides in the province of Quebec 
& has submitted to the laws of that 
country, is not an alien enemy.— 
RAGUBZ v. eae HARBOUR Comns. 
fo de eee . 98; Q. R. 26 K. B. 


155 {. Place of restdence & 
carrying on trade.}—‘‘ Enemy °’ means 
@ person, of whatever nationality, volo 
resides or carries on businese in enem 
territory.—LAMPFL v. BERGER (1917), 
400. L. R. 165; 38 D. L. R. 47.—-CAN. 

155 ii. -}—The anertion 
whether a person is an alien ray 
determined not by his aetonet ut 
by the place where he resides. or 
carries on  business.—REVENTLOW- 
CRIMINIL 0. 

















STREAMSTOWN RURAL 
de pg rs fae ll, eae 


646 7 a ae 
ane. 2, {19801 4 R. 578; 52 
266; 15 dia. L. R. 204.—OAN. 


ciety, the hcadquarters of which were 
in Germany, held property in Natal 
& had an agent there for the manage- 
ment of its property & interests :— 
Held: (1) the society was resident in 
Germany & was.an alien enemy ; 
(2) a person’s place of business, though 
one test, is not the sole test of his 
enemy character.—SIiBIs8si v. HERMANS- 


BERG Mission Socrery (1916), 37 
N. L. R. 409.—S8. AF. 
155 iv. JjJ— * alien 








enemy "’ does not mean a cuulect of a 
State at war with this country buta 
person of any nationality who resides 
or carries on business an enemy 
country.—-MALCOMESS DURBBAN 
TOWN Gooxen, (1917), 38 N. L. R. 
275.—-8:. AF 


st. Who “ta an ‘“‘ enemy” within 
prey male Peace (Germany) Order, el 
8. AUMFELDER Uv. SECRETAR 


OF ey or CanaDa, [1927] Exch. 
OC. R. 86 -—OAN. 


31 


sa. Widow of gy deine saps eee sub- 
fect — Return to forei after 
death faba husband. )]—— Resp., eery erman 
noe by birth, married a naturalised 
British subject in Ca e Colony. After 
the death of her husband in 1901 resp. 
returned Germany where she 
resided until 1915, & then removed 
to Switzerland :—Held : was 
not an enemy under Act 39 of 1916.— 
be bor ade HANF, (1919] App. D. 


PART III. SECT. 1, SUB-SECT. 4. 


198 iff. .}—A person who volun- 
tarily resides in a hostile country for a 
substantial period of time acquirer 
the deen attaching to an enemy 
during that period even {if he {# a 
British subject, unless such residence 
is with the consent of the wn.-— 
HaJj1 AH JON ABDUL JALIL Ruan 
| 4920), An L. R. “i Leh. 276.—IND 





Cases 195—204. 


Clapham S.S. Co. v. Handels-en-Transport- 
Maatschappij Vulcaan of Rotterdam, [1917] 
2 K. B. 639; Continho Caro v. Vermont, 
[1917] 2 K. B. 587; Elders & Fyffes v. 
Hamburg Amerikanische Packetfahrt Act., 
Elders Fyffes v. Hamburg Columbien 
Bananen Act. (1918), 34 T. L. R. 275; Re 
British Incandescent Mantle Works (1923), 
129 L. T. 126; Swedish Central Ry. vw. 
Thompson, [1924] 2 K. B. 255; Russian 
Commercial & Industrial Bank v. Comptoir 
d' Escompte de Mulhouse, [1925] A. O. 112; 
Bohemian Union Bank v. Austrian Property 
Administrator, [1927] 2 Ch. 175; Lazard Bros. 
& Co. v. Midland Bank, Ltd. (1932),49T. L. R. 
94. As to (2) Consd. The St. Tudno, [1916] 
P.291. Apld. The Hamborn, [1919] A. C. 993. 
Consd. The Noordam (No. 2), [1919] P. 255; 
Re Badische Co., Bayer Co., etc., [1921] 2 
Ch. 331. Refd. The Vesta, [1920] P. 385; 
I. R. Comrs. v. Sansom (1921), 8 Tax Cas. 20. 
As to (8) Consd. fe Hilckes, Ea p. Muhesa 
Rubber Plantations, [1917] 1 K. B. 48. 
Refd. Re Badische Co., Bayer Co., etc., [1921] 
2 Ch. 831. As to (4) Consd. Re Hilckes, 


1K. B. 48. Aes to (5) Consd. Rio Tinto Co. 
t. Ertel Bieber (1917), 116 L. T. 810; Tingley 


_ vw. Miller, [1917] 2 Ch. 144; Naylor, Benzon 


v. Krainische Industrie Gesellschaft, [1918] 
1 K. B. 331; Stevenson v. Akt. fiir Carton- 
nagen Industrie, [1918] A. ©. 239. Refd. 
Re Aramayo Francke Mixes, [1917] 1 Ch. 
451; Ertel Bieber v. Rio Tinto Co., [1918] 
A. C. 260 ; Rodriguez v. Speyer, [1919] A. C. 
59; Re Munster, [1920] 1 Ch. 268; Re 
Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 
Ch. 107; Re Rush, Warre v. Rush, [1923] 
1 Ch. 56; Simpson v. Maurice’s Exors. (1929), 
14 Tax Cas. 580. 


195a, ——- ——.]—-Ite Bapiscnr Co., Lrp., R® 


198. Add. Annotations: 


198a. 


BAYER Co., Ltp., te GRIESHEIM ELEKTRON; 
Lrp., Re KALLE & Co., Lrp., Re BERLIN 
ANILINE Co., Lrn., Re MeErster Lucius & 
BrRuNING, Lrp., No. 405a, post. 


Consd. Central India 
Mining Co. v. Soc. Coloniale Anversoise, 
[1920] 1 K. B. 753; Re Deutsche Bank 
(London Agency), [1921] 2 Ch. 291. Refd. 
Jebara v. Ottoman Bank, [1927] 2 K. B. 254; 
Banco de Bilbao v. Sancha, Banco de Bilbao 
v Rey, [1938] 2 K. B. 176. 

-]—In Jan. 1914, pltfs. entered into a 
contract with defts., who were a co. incor- 
porated under the laws of Belgium & had 
their registered office at Antwerp, to sell to 
them manganese ore. deliverable in certain 
quantities during the second half of 1914 & 
the three following years alongside steamer in 
Bombay. In Sept. 1914, when the German 
armies were threatening Antwerp, the manag- 








ing director of deft. co. removed all the co.’s. 


goods & the money in bank to London & 
came himself to London, & there, without 
any formal authority from the co., carried 
on business in his own name, but for the 
benefit of the co. After the German occupa- 
tion of Antwerp the German authorities 
placed the co. under compulsory administra- 
tion. During the German occupation, meet- 
i of the directors & shareholders were 
held at which formal business was transacted. 
These meetings were held so as to comply 
with Belgian law & to keep the co. in exist- 
ence. The co. also collected & paid debts 


32 


198b. 
Ka p. Muhesa Rubber Plantations, [1917] |" - 


204. Add. Annotation :—Consd. Re 


ENGLISH AND EMPIRE DiaEest SUPPLEMENT. 


due to & owing by it in order to prevent the 
German authorities from winding up the co. 
& investing the uncalled capital in German 
War Loan, & with the like object it created a 
debt against its uncalled capital in favour 
of its bankers for the purpose of paying 
arrears of dividend on its preference shares. 
Pltfs. contended that the co. was an enemy, 
& they claimed a declaration that the con- 
tract was dissolved & was no longer binding 
on them :—Held: pltfis. were entitled to the 
declaration claimed; though acts which 
were necessary merely for the purpose of 
keeping the co. in existence might not amount 
to ‘‘carrying on business’”’ within the 
Proclamation of Sept. 14, 1915, the collection 
of debts & discharge of liabilities with the 
intention of continuing the business amounted 
to a ‘carrying on business,’’ & constituted 
the co. an “ enemy ’’ within the Proclama- 
tion.— CENTRAL INDIA MINING Co. v. SOCIETE 
COLONIALE ANVERSOISE, [1920] 1 K. B. 7538 ; 
89 L. J. K. B. 769; 122 L. T. 4513: 36 
T. L. R. 88, C. A. 

.]}—Germany was in effective military 
occupation of Brussels & the greater part of 
Belgium at the date of an order for winding 
up the business carried on in this country ahd 
a German bank, of which a Belgian ba 
carrying on business in Brussels was an un- 
secured creditor :—Held: the Belgian bank 
was a creditor who was not an enemy within 
Trading with the Enemy Amendment Act, 
1916 (c. 105), s. 1 (3).—Re DEUTSCHE BANK 
(LONDON AGENCY), [1921] 2 Ch. 2915; 90 
L.J.Ch. 449; 126 L. T. 20; 37T. L. R. 912 ; 
65 Sol. Jo. 781. 





198c. Registered in allied country—Government 


overthrown—Non-recognition of usurping 
Government.|—Pltfs., an insurance co. with 
its registered office at Petrograd & a branch 
office in England, in Apr. 1917, entered into 
a reinsurance treaty with defts., an English 
insurance co., whereby pltfs. reinsured part 
of the risks of defts. At the end of the first 
year there was a balance in favour of pltfs. 
In an action to recover the amount of the 
balance defts. pleaded that as the Bolshevists 
had in Nov. 1917, usurped supreme power 
in Russia, & as the British Govt. was carrying 
on warlike operations against them pltfs. 
were alien enemies, & that owing to the 
entire suspension of business in Petrograd 
by reason of the usurpation the basis of the 
contract had been destroyed :—Held: as the 
Bolshevist Govt. had not been recognised 
oF this country as the Russian Govt., & as 
pltfs. had not adhered to the Bolshevists 
pltfs. were not alien enemies; & as defts. 
with knowledge of the facts had continued 
to treat the contract as alive by crediting 
pitfs. with premiums & debiting them with 
losses, the Bolshevist revolution had not so 
destroyed the basis of the contract*as to put 
an end to it, & pltfs. were entitled to recover. 
—EASTERN CARRYING INSURANCE Co. v. 
NATIONAL BENEFIT LIFE & PROPERTY ASSUR- 
ANCE Co., LTD. (1919), 35 T. L. R. 292. 


199. Add. Citation :—1 P. Cas. 75. 
201. Add. Annotation :—Refd. Johnstone v. Pedlar, 


[1921] 2 A. C. 262. 


202. Add. Annotation: -—Consd. Rodriguez v. 


Speyer, [1919] A. C. 59. 
Ferdinard, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 


205. Add. Annotation :—Consd. Re 


207. 


208. 


Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 


Add. Annotations :—Refd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107; 
Johnstone v. Pedlar, [1921] 2 A. ©. 262. 


Add. Citation :-—1 P. Cas. 75. 


Add. Annotations :—Refd. The Achilles, 
[1919] P. 340; Jte Certain Craft Captured on 
Victoria Nyanza, [1919] P. 83; The Orteric, 
[1920] A. C. 724; The Vesta, etc., [1921] 
1 A. C. 774; The Anichab, etc., [1922} 1 
A. ©. 285. 


208a. ——- -—-_— ——— Effect of Trading with 


209. 


Enemy Acts, 1914~-1916.)—(1) Under the 
common law of England the Crown has always 
had &, subject to the effect of the above 
Acts, still has the right to seize & forfeit 
private property, including choses in action 
& equitable interests therein, found in this 
Kingdom belonging to subjects of an enemy 
State. That right has not been abandoned 
by desuetude. The powers conferred by the 
above Acts, however, are so inconsistent 
with the exercise of the common law right 
of forfeiture thet that right must be treated 
as being thercby, at least temporarily, 
superseded. 

(2) In order to complete the title of the 
Crown to property so seized an inquisition 
of office must be held before the conclusion 
of peace. — /te FERDINAND, 
BULGARIA, [1921] 1 Ch. 107; 90 J. J. Ch. 1, 
C. A. : 


Add. Annotation : — Refd. 
Speyer, [1919] A. C, 59. 


Rodriguez v. 


215a. Treaties of Peace & consequent rders— 


What property subject to charge under — 
Right to assessment of damages in collision 
action.|—-Before the outbreak of war, defts., 
the German owners of the steamship M., 
recovered judgment against the British 


Ex-Tsarn OF |: 
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owners of the steamship K. for the amount 
of the damage arising out of a collision 
between the two vessels, & the damages were 
referred to the registrar & merchants for 
assessment. Before defts. had filed their 
claim in the registry the war had broken out. 
A few days before the Peace Treaty was 
ratified the claim & vouchers were filed, but 
by consent they were treated as having been 
filed after the ratification. Thereupon pltfs. 
took out a summons for an order to set aside 
the filing & service of the claim & vouchers 
on the ground that under arts. 296 & 297 of 
the Treaty & Treaty of Peace Order, 1919, 
s. 1 (xvi & xvii), the’ parties had no right 
to litigate the claim in the registry, inasmuch 
as, being a debt owing to German nationals, 
it had to be settled through the interven- 
tion of clearing houses :—Held: (1) defts.’ 
claim was not a debt but a right, which by 
the Peace Treaty, art. 297, was subject to 
the right to be retained & liquidated ‘in 
accordance with the law of the allied State 
. . . concerned,’’ namely, Great Britain ; 
(2) not being a debt, art. 296 did not apply ; 
(3) although defts. would not be able to 
handle the sum awarded, there was nothing 
in art. 297 or in Treaty of Peace Order, 
s. 1 (xvii) to deprive defts. of their right to 
proceed to a reference, or to prevent pltfs. 
paying money into ct. with a notice that it 
was in satisfaction of the claim of German 
subjects.—THE MARIB Garrz, [1920] P. 172; 
89 LL. J. P. 206; 123 L. T. 680: 86 T. L. R. 
417; 15 Asp. M. L. ©. Q8. 


215b. ——- —-— Debt-—-Due to German.|—Clause 


14 of the annex contained in the Sched. to 
Treaty of Peace Order, 1919, does not affect 
the rights of an individual British national 
to resist a claim by the Controller of the 
British Clearing Olfice to recover a debt 
which is admitted to be due to a German 
national, & is therefore an ‘‘ enemy debt ”’ 


course have been carried out through 


PART III. SECT. 2, SUB-SECT. 2.—A. 
206 ii. (p. 147) For ‘‘ VAN ZyYRF v. 


PIENMAN ’’? read ‘f VAN ZiJL v. PIE- 


NAAR.”’ 

sb. Shares held by enemy subject— 
Vested in Public Trustee—Power to 
sell. }—Held : War Precautions (Ruemy 
Shareholders) Regulations, 1916 reg. 
11 (2), which empowered the A.-G, 
to authorise the Public Trustee to 
sell shares in a co. transferred to him 
as being held by an alien enemy, wasa 
valid exercise of the power conferred 
by War Precautions Act, 1914-1916, 
a. 4, & was within tho defence power 
of the Commonwealth.—BURKARD v. 
Cea (1918), 25 CG. L. R. 422.— 


50. .}~Held : War Pre- 
cautions (Knemy Shareholders) Regula- 
tions, 1916 reg. 11, authorised the sale 
of shares transferred to the Public 
Trustee, notwithstanding that some 
beneficial interest in the shares was 
held by a person not an erie eigen 
& was a valid exercise of the power 
conferred by War Precautions Act, 
1914-1916, 8s. 4.--BURKARD v. OAKLEY 
(1920), 27 C. L. R. 520.—AUS. 


212 i. Patent in name of alten enemy 
—Royalties paid by licensee during sus- 
poe of patent—IVho entitled to.J— 

eld: (1) royalties paid by the 
licensee from the dato of his licence up 
to the expiration of six months from 
the ending of the war, t.e., to Jan. 10, 
1920, were not sums belonging to an 
enemy, & were not properly in the 
hands of the custodian: (2) royalties 
paid or to be paid after June 10, 1920, 


oe ee 








were properly paid or payable in the 
hands of the custodian as a debt due 
to an enemy.—Re SYNTHETIO DRuG 
Co., [1925] Exch. C. R. 196.—CAN, 
215 {. Licensed to trade for limited 
purposes—Banking transactions.)—-The 
London agency of a German bank, 
which at the outbreak of war in 1914 
became an enemy, held a bill, drawn 
by a German subject & accepted by 
a Scotsman, which had been sent from 
Germany for collection. It had been 
the practice of the bank that, if bills 
so sent were dishonoured, no legal 
proceedings were taken against ac- 
ceptors in Great Britain, but the 
bills were retransmitted to the German 
office so that proceedings might be 
taken tn the German cts. against the 
German indorsers. Licences covering 
the whole period of the war were 
issued to the London agency, empower- 
ing {t to carry on banking business 
under supervision, to the extent of 
completing current transactions, 80 as 
to make its realisable assets available 
to its creditors, ‘‘ so far as those trans- 
actions would in ordinary course have 
been carried out through °’ the London 
establishment. The bill having been 
dishonoured on _ presentation, was 
retained by the London agency, which 
debited the German office with the 
amount, & filed a letter, which owing 
to war conditions could not be scut, to 
the German office intimating the cir- 
cumstanees. In an action on the bil) 
brought in 1922 by the Public Trustee 
against the Scottish sory er :—Held : 
as an action on the bill was not a 
transaction that would in ordinary 
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the London agency, the Jicences con- 
ferred no right to sue.—PUBLIO 
TRUSTEE v. DAVIDSON, [1925] 8. C. 
451.--SCOT. 


215 ii. Substitute this number for 
2165 i. in original volume. 


215bi. Treaty of Peace & conse- 
ea Orders—What property subject 
o charge under—' Debts '’—What are.) 
-——(1) Deposits of money with the 
National Trust Co. for investment in 
securities, repayment of which was 
guaranteed on dates which fell during 
the war; (2) not deposits in a savings 
bank & monoys invested with a joan 
co. to be withdrawn on notice & from 
the bank on presentment of the bank 
book; (3) not moneys deposited with 
a trust co. with instructions that all 
sums of capital & interest so received 
should be held by the co. to the credit 
of the owner until further advice.— 
SECRETARY OF STATE OF CANADA v. 
NEITZKE, SECRETARY OF STATE OF 
CANADA 0. WIEHMAYER (1921), 68 
D.L. R. 443; 628. C. R. 262 ; varying, 
20 Exch. C. R. 219.—CAN. 


216b fi. —— Due to 
German.]—At the outbreak of war 
between England & Germany in 1914 
deft., as agent, held certain goods on 
behalf of an enemy subject, which 
goods, on the instructions of his 

neipal, the agent realised between 
be outbreak of war & Mar. 30, 1915, 
with the result that he held, as the 
proceeds of realisation, a sum of 
£964 6s. 9d. Prior to the war deft.’s 
engagement had been at a salary of 








Cases 215b—215i. 
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within Treaty of Versailles & Treaty of Peace | 215g. ——- ——- —-- ———.]—-Under the trusta 


Order, 1919.—CLEARING OFFICE CONTROLLER 
v. Epwarps & Co. (BREAD STREET), LTD., 
[1923] W. N. 246. 


215c¢. —-—— —-— Trust estate—Accumulations of 
interest.]|—Re CHAMBERLAIN’S SETTLEMENT, 
eh v. CHAMBERLAIN, No. 49c, 
ante. 


$160. ——.|—Re HALLENSTEIN, 
HALSTED v. BLANE, No. 237c, poat. 


21he. ——- ——— —— Accumulations of annuities.] 
—By his will a testator, who died on Jan. 14; 
1916, directed his exors. to pay annuities to 
an Austrian & two German nationals ‘‘ until 
he or she shall die or mortgage or otherwise 
charge the same ... or until the happening 
of any event whereupon the same if given 
to him or her absolutely would no longer 
be received by him or her for his or her 
benefit.”’ No part of the annuities could be 
paid to the annuitants during the war by 
reason of Trading with the Enemy Amend- 
ment Act, 1914 (c. 12), but accumulations 
were retained by the exors., as no order was 
made under sect. 4 of the Act vesting the 
annuitants’ interests in the custodian :— 
Held: (1) as the Act of 1914 only suspended 
payments to the alien enemies & did not 
‘determine the ownership & ultimate destina- 
tion of their annuities, those annuities were 
not forfeited ab initio; (2) the annuities 
were forfeited & determined in the case of the 
German. nationals as from van. 10, 1920, by 
the charge imposed by the Treaty of Peace 
with Germany & Treaty of Peace Order, 
1919, & in the case of the Austrian national 
as from July 16, 1920, by the charge imposed 
by the Treaty of Peace with Austria & Treaty 
of Peace (Austria) Order, 1920; (8) the 
accumulations of the annuities until those 
respective dates became subject to the 
charges & payable therefore to the custodian 
or the administrator of Austrian property 
as the case might be.—He LEVINSTEIN, 
LEVINSTEIN v. LEVINSTEIN, [1921] 2 Ch. 
251; 91 L. J. Ch. 82; 126 L. T. 177; 65 
Sol. Jo. 767. 


Annotations :—Aa to (8) Folld. Re Chamberlain’s Settimt. 
Chamberlain v. Chamberlain, Rett 2 Ch. 533; Re 
Biedermann, Best v. Wertheim, [1922] 1 Ch. $1. 


215f. ——- ——- ———- ——_.]—-A testator, whose 
domicil was English, by his will directed his 
trustees to invest a certain sum in the 
Hamburg State Loan & from the income 
thereof to pay a number of annuities, &, as 
& when the annuities fell in, to apply the 
income & the capital so set free in accumulat- 
ing a trust fund. That trust fund was also 
invested in the Hamburg State Loan. The 
annuitants. & those interested under the 
will in the trust fund, were German nationals : 
—Held: the interests of the beneficiaries 
under the will were charged under Treaty of 
Peace Order, 1919, as being ‘‘ property, 
rights & interests’ in the United Kingdom. 
—FAavORKE v. STHINKOPFF, [1922} 1 Ch. 
1743 sub nom. Re STEINKOPFF, FAVOREE v. 
STHINKOPFF, 91 L. J. Ch. 165; 126 L. T. 597. 
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£5 per week. Pitf., as a public trustee, 
under Tradin with the Enemy Act, 
1914-16 (Fed.), claimed the moneys in 
the hands of deft. :—Held: the alaim 
of pitf. was not defeated by reason of 
the Treaty of Peace, inasmuch as at 
the date of the declaration of war 


out of a 
national of 


deft. was a German national, & the 
debt sued for, therefore, di 
on or contract made 
by a national of one power with a 
an o r 
PUBLIC TRUSTEE 0. Boeewoop. [1928) 
W. A. L. R 1123.—AU8. 


] 

of a marriage settlement of 1903 & in the 
events that had happened certain infant 
children, German nationals, were on Jan. 10, 
1920, when the Peace Treaty came into 
operation, entitled contingently on attaining 
twenty-one or marrying to an annuity of 
£150 a year. If neither infant attained a 
vested interest the annuity passed to the 
husband, also a German national. The 
annuity was secured by the covenant of the 
wife’s parents with the trustees, all British 
subjects, & was payable during the lives of 
the surviving covenantor & the surviving 
child, but the trustees were not to be liable 
for any loss occasioned by their neglect to 
enforce the covenant. The infants’ con- 
tingent title accrued in possession on the 
wife’s death on July 17, 1918, but the trustees 
had not enforced the payment of any instal- 
ment since then. The custodian having 
claimed the annuity, the trustees submitted 
the matter to the ct. The custodian had not 
obtained a vesting order :—Held: both the 
arrears & the contingent future instalments 
payable after Jan. 10, 1920, were property 
rights or interests within Peace Treaty Order, 
1919, s. 1 (xvi), &, notwithstanding the 
infants’ personal incapacity, were caught by 
the charge.—Re NEUBURGER’S SETTLEMENT, 
FORESHEW v. PUBLIC TRUSTER, [1923] 1 Ch. 
508; 92 L. J. Ch. 442; 129 L. T. 735; 67 
Sol. Jo. 500. 


215h. ——  Accumulations of Se eee 
By his will dated Mar. 31, 1911, a testator 
bequeathed an annuity of £250 to an Austrian 
national ‘‘ until he shall die or voluntarily or 
involuutarily alienate or encumber .. . the 
same.’’ Testator died on Aug. 22, 1914, 
during the war. The annuity was therefore 
accumulated in the hands of his legal personal] 
representative, who made the proper returns 
to the custodian under Trading with the 
Enemy Amendment Act, 1914 (c. 12), s. 3, 
but no vesting order was made under sect. 4. 
By Treaty of Peace (Austria) Order, 1920, 
the annuity & its accumulations were, as 
from July 16, 1920, charged in favour of the 
administrator of Austrian Property, to secure 
(inter alia) payment of debts owing by 
Austrian to British nationals :—Held: (1) the 
accumulations up to July 16, 1920, passed 
to the administrator of Austrian property ; 
(2) the charge created by Treaty of Peace 
Order was not an involuntary alienation or 
encumbrance within the meaning of the will, 
so that the current annuity since July 16, 
1920, was not forfeited, but was payable to 
the administrator of Austrian property.—Re 
BIEDERMANN, BEst v. WERTHEIM, [1922] 
1Ch.31; 91L.J.Ch.105; 88T.L.R.37; 66 
Sol. Jo. 107; on appeal, (1922]2 Ch. 771, 0. A. 


—— Trust estate.|—-See Nos. 215e- 
215g, ante. 


2151. —— Shares in English company.|— 
FASBENDER v. A.-G., KRAMER v. A.-G., No. 
49d, ante. 











ere a St A A A eS OR RU TN a 


215i1. ——— —— Bearer shares & 
debentures tn Transvaal mining com- 
pany. }—-RANDFONTEIN EstTaTes GoLp 

INING Co., LTD. vo. CUSTODIAN OF 
ENEMY PROPERTY, [1928} App. PD. 
§76.—8. AF. 


d not arise 


power.— 
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Property in England.|—A person 
of dual nationality, who is a British subject 
by British law, having been born in England, 
& also a German subject by German law, 
is a ‘“* German national” within the Treaty 
of Peace with Germany, art. 297, & Treaty 
of Peace Order, 1919, giving effect to it, & 
is not entitled to have property in England 
belonging to him exempted from the charge 
created by sect. 1 (xvi) of that Order.— 
KRAMER v. A.-G., [1923] A. C. 5628; 92 
L. J. Ch. 388; 129 L. T. 8390; 39 T. IL. R. 
462; 67 Sol. Jo. 552, H. L.; affg. S. C. sub 
nom. FASBENDER v. A.-G., KRAMER v. A.-G., 
[1922] 2 Ch. 850, C. A. 


Annotation :-—Refd. Re Rush, Warre v. Rush, [1923] 1 Ch. 56. 
215k. —-——- —-— *-— Subject to restraint on 


anticipation.]—The charge imposed by Treaty 


of Peace Order, 1919, s. 1 (xvi), upon all | 


property, rights & interests in this country 
elonging to German nationals at the date 
of the coming into force of the Treaty of 
Versailles attaches to the interest of a married 
woman, who is a German national, in property 
in England settled upon her for life without 
power of anticipation, notwithstanding the 
restraint upon anticipation.—PuBLIc TrRus- 
TEE v. WOLF, [1023] A. C. 544; 92 L. J. Ch. 
520; 129 L. T. 7388; 39 T. L. R. 553; 67 
Sol. Jo. 637, H. L.; revsg. S. C. sub nom. Re 
RvusH, WARRE v. Rush, [1923] 1 Ch. 56, C. A. 


Annotations :—Refd. Re Neuburger’s Sett]lmt., Forcshew v. 


Public Trustee, [1923] 1 Ch. 508; 


Sutherland v. German 


Property Administrator (1933), 149 L. T. 47. 


2151. 











Belonging to foreign bank in 
liquidation.]|—Pltfs. were the receivers of the 
Austro-Hungarian Bank appointed by the 
Reparations Commission under ‘‘reaty of 
Peace with Austria, art. 206, & entrusted 
with the duty of liquidating the hank for 
the purpose of distributing the liability on 
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several States among which the territory of 
the former Austro-Hungarian monarchy had 
been divided. Art. 249 of that Treaty pro- 
vided that ‘‘ subject to any contrary stipula- 
tion ’’ in the Treaty, the British Govt. might 
retain & liquidate the property in this 
country of ‘‘ nationals of the former Austrian 
Empire ’’ which expression, as the ct. found, 
included the Austro-Hungarian Bank, & 
charge it with the payment of claims by 
British nationals in respect of (inter alia) 
debts due to them by Austrian nationals. 
By the same article Austria undertook to 
compensate her own nationals for the 
retention of & charge upon their property. 
Defts. were the custodian of enemy property 
in this country & the administrator appointed 


by Order in Council to liquidate the Droperty 


of Austrian nationals in this country 
administer the above-mentioned charge. 
Pitfs. claimed that art. 206 was a ‘‘ contrary 
stipulation’? within art. 249, that the pro- 
perty of the bank in this country was conse- 
quently not subject to the charge, & that 
they & not defts. were entitled to administer 
that property :—Held: there was no incon- 
sistency between .the two articles, which 
dealt’ with different subject matters, the 
only effect of art. 249 upon the liquidation 
under art. 206 being to replace the assets of 
Austrian nationals iu this country by assets 
of equal value in Austria if the Austrian 
Govt. carried out its undertaking, & the 
action must be dismissed.—LUXARDO v. 
Posuic Trusrer, [1924] 2 Ch. 147; 93 
L. J. Ch. 425; 1381 L. T. 200; 40 T. L. RR. 
546; 68 Sol. Jo. 737, C. A. 


~--—- No enforceable agreement 
relating to property~-Application of foreign 
law.J—A man of German birth by an agree- 
ment of Apr. 4, 1899, at which date he was a 
peturlisee American, unceroos to pe 





215) 1. —_—_ eee ti Aus- 
tralia—Subject to restraint on anticipa- 
tion.}—The words ‘all property, 
A pee & interests ”’ riteeten ginel. 4 

the annex to art. 297 of the Treaty 
of Peace between the Allied Powerr 
& shill eatd are wide enough to include 
an estate for life of a married woman, 
being a German national, still under 
coverture subject to a restraint on an- 
ticipation. —COWPER bt. FRANKENBERG 
(1921), 21 8. R. N. 8. W. 388.—AUS. 

sd. —— —— Rights of German 
sesasdlarid in testator’s wundisposed of 
nd IR rights of German na- 
Houale testator’s property undisposed 
of by his will are subject to the 
charge created by Regulations of Jan. 





28, 1920, par. 20 (1).—Re MITCHNER, 
{1922} St. R. Qd. 39.—AUS. 
se. —— —— Administration of 


trusts in Germany.}—Re MITOCHNER, 
UNION TRUSTEE Co. OF AUSTRALIA, 
LTn. v. A.-G. FOR COMMONWEALTH OF 
AUSTRALIA, [1927] 8S. R. Q. 279.—AUS. 


sf, 
B = aeement certain property was 
se n T. for life, & wcontingently 
on their. paretiving him, on (inter alia), 
two German es In Apr. 1925, 
after the death of T., one of 
executed a document effecting either 
@ renunciation of her interest in the 
settlement of an appointment of it 
to a British subject :-—Held : assuming 
interests Ibori property withg Treaty 
was pro y y 
of Peace Regulat tions, Th 
document waa Snaftective B. by reason of 
apd ipd ML Sapa lady ie i Sat 
made under.—Re N Hom- 
BURG v. PUBLIO TRUSTER {1938} 





“ gubsequent to 


Ss, A.S. R. 148. .—-AUS. 


sg. ~—-— Rights acquired under vesting 
orders made under Trading with Enemy 
Acts not affected.}—SKCRETARY OF 
STATE OF CANADA ¥. GREENPSHIELDS, 
LTn., {1925} Exch C. R. 29.—CAN. 


sh. Property passing to Cua- 
todian—Shares vested in Alien Property 
Custodian for. United States.}—Certain 
** securities,”’ shares, note certificates 
& stocks, listed & dealt in on recognised 
stock exchanges, & the certificates for 
which were held in the United States, 
being owned by enemy nationals, were, 
pron demand of the Alien Property 

stodian of the United States, sur- 
rendered to or to others for him, 
in 1918, under the War legislation of 
that country, & were subsequently 
transferred to him on the books of the 
sujd cos., or new certificates issued. 
In regard to ono of the above cos. no 
vestin He Onder was ever obtained by the 
Canadian Custodian, but as to the 
others vesting orders were obtained 
the action by the 
in 1919, 





American Custodian, namely, 
but none of pa ** securities > ‘were ever 
transferred to him nor is it in evidence 
vee such orders were served on the 
:—Held: (1) a beneficial owner- 
ship in or title to the securities herein 
was in him who held the paper, & 
that it is the law of the place where 
the paper was that determined who was 
the Ider. The contention that 
certificates of securities are but evidence 
of ownership, is not inconsistent with 
the idea that an assignment & de- 
livery of the certifica carries the 
title and property in the securities 
(2) under the Canadian Consolidated 
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One enemy paaperty was not auto- 
matically confiscated, but the owners’ 
enjoyment thereof was suspended until 
the restoration of peace, &, subject % 
any legislation to the contrary or an 
thing to the contrary contained in t 6 
Treaty of Peace, such ooo ey, was then 
entitled to his property, or if iquidated, 
to ity proceeds. It was only the 
transfer of securities by or on behalf of 
an enemy that was prohibited by ae 
publication of these Orders; (3) under 
the Peace Order only two classes of 
enemy agg passed to Canada: 
(a) propert 77 in SiMerT belonging to an 
onemy on 1920, & not in the 
ire or ere of the Custodian, 
(6) enemy pioper in the possession 
& control of the todian on that 
cates (4) there was nothing to bo 
found in the Canadian War Measures 
prohibiting or avoiding the transfers 
of the securities in issue as made b 
the American Custodian; on Jan. 10, 
1920, the property, right or interest in 
the securities mentioned & the title to 
the same did not belong to an enemy 
& was not at that date in the control 
or possession of the Canadian Cus- 
todian; & the property, right or 
interest in such 5s ties & the title 
to the same belonged to the Alien 
Property Custodian of the United 
States.—SECRETARY OF STATE OF 
CaNADA vv. ALIEN PROPERTY CUSTODIAN 
FOR THE UNITED STATES & TORONTO 
PowrER Co., LiTp., & SECRETARY OF 
STATE OF CANADA AB CUSTODIAN OF 
ENEMY PROPERTY t. ALIEN PROPERTY 
CUSTODIAN FOR THE UNITED STATES 
& MONTREAL, CITY hn [1930 Ex. C. R. 
76: 3D. L. R. SOG aan 
gs. 0. R.170; IDL th. 890 


Cases 215m—215p. 


two of his sons, naturalised British subjects, 
with the necessary capital to establish a 
business in London. The agreement, under 
which he handed to his sons for that purpose 
for 20 years certain American securities 
valued at over nine million marks, further 
provided (inter alia), that after the father’s 
death, but not in any event until after the 
expiration of 20 years from the date of the 
agreement, the two brothers should divide the 
value of the securities—the fund representing 
the securities having been in law throughout 
in this country—cqually between themselves 
& their brother & their four sisters & the 
descendants of such of them as might pre- 
viously have died. By his will the father 
later stipulated that if through political or 
other crises the two sons were not able to 
distribute the funds promptly in Apr. 1919— 
20 years from the date of the agreement— 
they should be entitled to wait until such 
time as they were in a position to do so. 
Acting under that testamentary provision the 
two sons prolonged the period under the 
agreement to Dec. 1927, but in Nov. 1927, 
the present applts., German nationals, who 
were two of their sisters & six children of a 
deceased sister, instituted proceedings claim- 
ing that they possessed beneficial shares in the 
securities which constituted them creditors 
of their two brothers. They further alleged 
that the Administrator of German Property 
. in this country, who came in as a party claim- 
ing that applts.’ interests constituted ‘ pro- 
perty, rights, and interests ’ in this country 
within Treaty of Peace Order, 1919, had no 
claim upon the property. The question 
whether applts. enjoyed rights under the 
agreement of Apr. 4, 1899, admittedly 
depended on the construction & effect of the 
agreement on applying the law of the Saxon 
Civil Code :—Held : under the German law it 
was only on proving both an intention on the 
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London to German nationals before the 
outbreak of the war. The policies were not. 
under seal. The policy moneys were ex- 
pressed to be payable in London, but all 
premiums were payable either at the central 
office in New York or at the office where the 
insurance was payable & proofs of death 
were to be furnished at the New York office. 
An indorsement on the policy provided that 
it should be construed according to English 
law. In an action to determine whether the 
policy moneys payable under the policies in 
question, which had matured on or before 
Jan. 10, 1920, the date when the Treaty of 
Peace with Germany came into force, were 
‘‘ property, rights & interests within His 
Majesty’s Dominions’ belonging to German 
nationals, & as such were subject to the charge 
created by Treaty of Peace Order, 1919, 
8. 1 (xvi):—Held: (1) there was nothing in 


, art. 299 of s. V. of the Peace Treaty, or in 


par. 11 of the annex thereto, to indicate that 
the property, rights, & interests of the 
assured under such contracts were to be 
excluded from the general charge under 
par. 4 of the annex to s. IV.; (2) inasmuch 
as a corpn. might have a dual residence, & 
there was evidence that pltfs. were resident 
both in New York & in London carrying on 
business in both places & in both places 
being subject to the jurisdiction of the cts., 
it was permissible & necessary to look at the 
terms of the contracts & to determine from 
them at what place the debts would be 
recoverable. Applying that test in the 
present case, the debts were recoverable in 
London where they were expressed to be 
payable, &, that being so, they were situate 
within His Majesty’s Dominions & became 
subject to the charge.-—NEW YORK LIFE 
INSURANCE Co. v. PUBLIC TrusTER, [1924] 
2Ch. 101; 93 L. J. Ch. 449; 131 L. T. 438; 
40 T. L. R. 480; 68 Sol. Jo. 477, C. A. 


part of the promisor to be bound to the third | jnnotations :—-As to (2) Consd. I. R. Comrs. v. Broome’s 
parties & the adoption of the contract by the Executors (1935), 19 Tax Cas. 667. Refd. Swedish 
third parties that they could become parties Central Ry. v. Thompsop, [1924] 2 K. B. 255; Republica 


; la v. Nunez, [1927] 1K. B. 669; R i 
to the contract, & in the present case neither nS era pat a Pend, 11983 } Ch. 745. : ea enae 


adoption did the applts. possess rights under 
the agreement, & whatever claims existed 
under it could only be enforced against the 
two brothers who were parties to it by a duly 
constituted representative in this country of 
the estate of the father. According to Ger- 
man law applts. had no interest except as 
members of the community of heirs, & 
inasmuch as there had been no partition of 
the estate no member of that community of 
heirs had any right to any specific asset or 
share, & the action was misconceived.— 
aa v. Konia (1933), 50 T. L. R. 114, 


215n. —— -—— Policy money—Payable in 


England.|—-Plitf. co. was incorporated by 
special Act of the Legislature of New York, 
& had its central office & the bulk of its 
asset's in New York. The co. had a branch 
in London, & in most of the capitals of 
Kurope, the branch in Paris being its head 
office for Europe. The general manager of 
the London branch had no general authority 
to issue policies in this country. Certain 
life policies signed by the president & secre- 
tary of the co. & countersigned by the 
general manager for Europe were issued in 
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So far as English law is concerned one 
partner in a firm who purchases the share 
of an enemy partner therein during hostilities 
acquires no fresh right & has no fresh remedy 
as a result. of such purchase. Such enemy’s 
interest in the concern still falls within the 
category of ‘‘ property, rights, & interests ”’ 
subject to the charge created by Treaty of 
Peace Order, s. 1 (xvi) for the purpose of 
giving effect to art. 297, & by Treaty of 
Peace Orders, s. 1 (xvii) (ccc) is payable 
to the administrator of German property.— 
FRIED v. GERMAN PROPERTY ADMINISTRATOR, 
[1925] Ch. 757; 95 L. J. Ch. 4; 184 L. T. 
876; 69 Sol. Jo. 707. 


Annotation :—Refd. Allgemeine Versicherungs-Ggsellschaft 
Hee ae German Property Administrator, [1931] 1 


215p. 


Chose in action.}—In Feb. 1912, 
three parcels of goods were shipped in a 
British steamship from Baltimore for 1. am- 
burg. The ship sailed & was never heard of 
again. The goods were ingured with M., who 
were German nationals carrying on business 
in New York. The assured claimed against 
M., & some time before Nov. 1918, were paid 
by M. for a total loss ; whereupon the bills of 
lading were handed over to M. by the assured. 








Actions on the contract of carriage against the 
shipowners were commenced in England for 
the benefit of M. & other insurers by the 
owners of the goods & damages were re- 
covered, of which the sum of £4,538, being 
that portion which corresponded with M.’s 
share in the insurance, was claimed by deft. 
to be subject in his hands to the charge 
created by the Treaty of Peace Order, 1919. 
On Nov. 18, 1918, after the outbreak of war 
between the United States & Germany & after 
proceedings had been commenced in England, 
pltf., in pursuance of the American Trading 
with the Enemy Act, 1917, & executive 
Orders made thereunder, made a demand upon 
M., the offect of which was to vest in him 
as Alien Property Custodian all the property, 
rights, claims assets of M. within the 
United States. In an action by pltf. claiming 
payment by deft. of the said sum of £4,538 so 
recovered by M. & in the hands of deft. as 
Administrator of German Property :—Held : 
(1) on the crucial date, Nov. 18, 1918, M. had 
by subrogation an equitable interest as 
against the owners of the goods in the right of 
action which tliose owners had for the loss of 
their goods to che extent that was necessary 
to recoup to M. the amount paid on the 
policies of insurance; (2) that right of 
action came within the general] rule that 
choses in action must be taken to be situate 
in the country where they are properly 
enforceable; (3) notwithstanding the fact 
that the bills of lading & other documents 


relating to the claim against the shipowners |, 


were at the material time in the hands of 
pltf. in the United States as Alien Property 
Custodian, the situs of the right cf avtion was 
in England, & therefore the sum reccvered 
for M. therein passed to deft. & not to piif.--- 
SUTHERLAND v. GERMAN PROPERTY AD- 
MINISTRATOR, [1934] 1 K. B. 423; 103 L. J. 
ea 244; 150 L. T. 247; 50 T. L. R. 107, 


215q. —— Joint decisions of Clearing Offices— 


Effect.|;—In 1913 defts. had entered into 
contracts with German sellers for the purchase 
of a quantity of nitrate, delivery of which 
was to be made to defts.’ agent alongside the 
vessel at _Iquique, & payment for which was 
to be made in London after presentation of 
bills of lading. Several cargoes were shipped, 
but war broke out before the vessels arrived 
at their destination & before the bills of 
lading, which were made out to order, could 
be presented. In these circumstances defts. 
procured delivery to their sub-purchasers 
by giving an indemnity to the ships, & 
presumably received payment for the nitrate 
from their sub-purchasers. After an interval 
the German sellers duly notified their claim 
for the price of the nitrate & for interest to 
the German clearing office, which in turn 
tit it on to the British clearing office. 

eftsa. were prepared to pay what the 
Germans claimed as the price of the goods, 
though they disputed the existence of any 
debt, either in the strict Jegal sense or in the 
sense in which the expression is used in 
Treaty of Peace, art. 296, & they disputed the 
claim for interest. As the Treaty only 
contemplated the admission of debts, & 
defts. were prepared to pay the amount 
claimed as the price of the goods, the British 
clearing office admitted the debt, & the 
principal money was cleared in 1923. Ata 
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later period the claim for interest was again 
pe forward. This claim defts. still disputed, 
ut the two clearing offices arrived at a joint 
decision that interest was payable upon the 
principal sum admitted by the British clearing 
office. Notice of the decision was conveyed 
to defts. in a letter dated Sept. 13, 1923. 
The decision took the form of an intimation 
that the British & German clearing offices 
had jointly agreed that interest in accordance 
with par. 22 of the annex to sect. IIT. of 
Part X. of the Treaty was payable upon 
the admitted debt at the rate of 5 per cent. 
per annum calculated from dates specified, 
The notice then continued as follows: ‘‘ In 
default of a notice of appeal under r. 22 of 
the Rules of Procedure of the Anglo-German 
Mixed Arbitral Tribunal, the interest on the 
said sum of ... at the rate of 5 per cent. 
from (the date named) to the date of crediting 
& advice to the German clearing office will 
be credited by the British clearing office to 
the German clearing office.”” No appeal was 
brought, &, after the expiry of the time for 
appealing, pltf., the controller of the British 
clearing office, sought to enforce this joint 
decision by action on the ground that a 
joint decision unappealed from should, on 
a true construction of the Peace Treaty, be 
regarded in the same light as if it was a 
foreign judgment, or the award of an arbitra- 
tor, & should, therefore, be enforced by the 
cts. of this country on the same principle as 
either a foreign judgment or an award is 
enforced :—Held: under Treaty of Peace, 
art. 296, as carried out by Treaty of Peace 
Act, 1919, & Treaty of Peace Order, 1919, the 
joint decisions of the clearing offices were not 
in the nature of judgments or of awards under 
an arbn., so as themselves to be enforce- 
able by action, & therefore the action failed. 
—CLEARING OFFICE CONTROLLER v. WEIR & 
Co. (1925), 95 L. J. K. B. 88; 133 L, T. 701; 
41 T. Ju. R. 603; 69 Sol. Jo. 809; 22 Lloyd, 
L. R. 280, C.A.3 affd. (1928), 185 L. T. 705; 
42°T. L.. R. 697, H. da. 
—— Whether administrator agent of Crown. ] 
—WEINER v. USTAV (1927), cited 100 L. J. 
K. B. 385, C. A. 


Annotation :—Apld. Hungarlan Property Administrator v. 
Finegold (1931), 100 L. J. K. BB. 383. 


215s. —-— Action against administrator—Whether 
Attorney-General necessary party.| — The 
A.-G. is not a necessary party to an action 
against the administrator of Hungarian 
property in which the substantial claim was 
against the fund, & a subsidijary claim for a 
declaration as to nationality was added.— 
GROEBEL v. HUNGARIAN PROPERTY ADMINYS- 
TRATOR (1925), 70 Sol. Jo. 345. 

215t. —-— Action by administrator—Statute of 
Limitations not applicable.]—In collecting 
debts due to subjects of ex-enemy countries, 
the Administrators appointed under the 
Peace Treaties are acting as agents of the 
Crown, & therefore no Statute of Limitation 
runs against them.—HUNGARIAN PROPERTY 
ADMINISTRATOR v. FINEGOLD (1931), 100 L. J. 
K. B. 383; 144 L. T. 670; 47 T. L. R. 288 ; 
75 Sol. Jo. 191. 

215u.——- —— ——.]-—By ‘Treaty of Peace 
(Austria) Order, 1920, clause (x), para. (ee), 
‘‘ Where the property right or interest sub- 
ject to the charge consists of any sum of 
money due to an Austrian national... . it 
shall be payable to the Administrator, 


215r. 
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215x. ——— 


shall be paid to him on demand, & the 

Administrator shall have pore to enforce 
the payment thereof, & for that purpose shall 
have all such rights & powers as if he were 
the creditor ’’:—Held: where at the date 
when a debt becomes payable to the Adminis- 
trator it is not statute-barred as against the 
original creditor, it cannot afterwards, as 
against the Administrator, become statute- 
barred, inasmuch as the Administrator is the 
agent of the Crown, & as the above para. does 
not modify the general rule that the Crown 
is not bound by the Statute of Limitations.— 
AUSTRIAN PROPERTY ADMINISTRATOR v. 


RUSSIAN BANK FOR FOREIGN TRADE (1932), ° 


48 T. L. R. 37, 0. A. 
—-Refd. Holland v. German Property Adminis- 


Annotatio 
trator, [1937] 2 All E. R. 807. 
215v, 





Effect of London Agreement—-Whether 
German Government trustee or agent for 
German nationals.J}—The Administrator of 
German Property brought in 1931 an action ; 
for a declaration that moneys in the United 
Kingdom in the hands of the trustees of a 
will proved in 1871 were subject to the 
charge created by art. 1 (xvi.) of Treaty of 
Peace Order, 1919, & the Amendment 


Orders, 1920-1924. Defts. to the action . 


were the trustees & the three children, all 
German nationals, of a daughter of the 
testator who had married a German national 
in 1877 & had remained a German national 
: until her death in 1927 :—Held: (1) as the 
result of the Treaty of Pea -e with Germany, 
the Treaty of Peace Act, 1919, & the Treaty 
of Peace Order, 1919, the pro yperty of German 
nationals which was in the United Kingdom 
at the date of the coming into force of the 
treaty was taken from them, & can be 
returned to them only by a conveyance or 
transfer ; (2) in the agreement dated Dec. 28, 
1929, between the British & German Govern- 
ments as to the liquidation of German pro- 
perties, & the agreement concluded with 
Germany at the Hague Conference, both 
ratified in May, 1930, there is nothing to 
show that the German Government was 
thereby expressly or by necessary implica- 
tion purporting to act as agent or trustee 
on behalf of its nationals so as to give its 
nationals a right of action —-GERMAN PRO- 
PERTY ADMINISTRATOR v. KNoop, [1938] Ch. 
439; 102 L. J. Ch. 156; 148 L. T. 468; 49 
T. L. R. 109; 76 Sol. Jo. 919. 


Annotation :-—Retd. Holland v. German Property Adminis- 
trator, [1937] 2 All EK. R. 807. 


215w. 





Transfer of property of German 
nationals to administrator—Complete transfer 
of ownership. ]—-GERMAN PROPERTY ADMINIS- 
TRATOR v. KNoop, No. 215v, ante. 

Liability of trustees for payment 
of income to German national.}—Subject to 





a life interest for B., trustees held part of a . 


trust fund in trust for D. for life with re- 
mainder to her children. D., an English- 
woman married to an Englishman, at all 
material times lived with her family in Ger- 
many. B. died in 1917 & thereafter there 
was no communication between D. & her 
relatives in England, some of whom were 
the trustees, until 1927, when the trustees 
were informed that D. & her family had 
adopted German nationality during the war. 
D.’s income from the trust fund had been 
paid Sey since the end of the war into 
a bank ngland at which D. kept an 


219¢,. —— —— 
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account, & continued to be so paid until D. 


died in 1934. The fact of D.’s German 


- nationality was then communicated to the 


Administrator of German Property, who 
claimed against the trustees the amount of 
the income received by D. from 1927, when 
the trustees first heard of D.’s change of 


" nationality, to Aug. 31, 1929, when all 


German-owned property which had been 
under the control of the administrator was 
released. Other claims had been made, 
but were abandoned during the hearing. The 
administrator claimed that the Treaty of 
Peace Order, 1919 (as amended), s. 1 (17) (ccc) 
& (e), effected a statutory assignment to the 
administrator of D.’s life interest, that after — 
1927 it became the duty of the trustees to 
pay the income thereafter accruing to the 
administrator, & that in paying such income 
to D., the trustees committed a breach of 
trust & that they were accordingly account- 
able to the administrator as the rightful 
beneficiary for the income thus wrongly paid 
to D. The trustees, in addition to denying 
that there was a statutory ‘assignment, 
pleaded that they acted honestly & reason- 
ably within the Trustee Act, 1935 (c. 19), 
s. 61, & ought fairly to be excused :—Held : 
(1) the Treaty of Peace Order, 1919, as 
amended, did not effect a statutory assign- 
ment of D.’s life interest; (2) if there were 
such a statutory assignment, the trustees 
ought, in the circumstances of the case & 
notwithstanding that they ought to have 
known the illegality of paying income to a 
German national, fairly to be excused for their 
breach of trust. —HOLLAND v. GERMAN 
PROPERTY ADMINISTRATOR, [1937] 2 All E. R. 
807; 156 L. T. 373; 81 Sol. Jo. 484, C. A. 


219. Citations :—For ‘‘ Re H&GELBERG”’ read 


‘‘ Re HAGELBERG.’’ 


——.]|—-The controller of the 
London agency of an enemy bank appointed 
under the above Act ought not in the absence 
of special circumstances to pay (1) non- 
enemy holders of cheques drawn before or 
after the outbreak of war by enemy cus- 
tomers; (2) non-enemy holders of cheques 
drawn before or after the outbreak of war 
by non-enemy customers; (3) pre-war 
acceptances of customers, whether enemy or 
‘non-enemy, of the London branch, or of other 
ghar domiciled for payment at the London 
ranch 

(4) Where cheques are drawn by the head 
office or any enemy branch on the London 
branch payable to non-enemy persons, claims 
in respect thereof must not be met without the 
direction of the judge.—Re DRESDNER BANK 
(LONDON AGENCY) (1920), 64 Sol. Jo. 426. 





219b. ——- ——- —-— Effect of Treaty of Peace.}— 


(1) The provision contained in sect. 1 (3) of 
the above Act continues in force after the 
coming into operation of the Treaty Of Peace 
of June 28, 1919. 
(2) The date at which the enemy or non- 
enemy character of creditors is to be deter- 
i is the date of the winding-up order.— 
Re DevutTscoHe Bank (LONDON AGENCY), 
[1921} 2 Ch. 80; 90 L. J. Gh. 406; 126 L. T. 
20; 37T. L. R. 559; 65 Sol. Jo. 492 ; subse- 
quent proceedings, [1921] 2 Ch. 291. 
Who are pentane Semi the 
outbreak of war three enemy in the 
City were closed, but were afterwards re- 





Annotation :—Consd. 
Harbottle, [1922] 2 Ch. 60. 


220. Add. Annotations :—Consd. Meyer v. Faber 
221. Add. Annotations :—Refd. 


221a. 


PART III, SECT. 2, SUB-SECT, 2.— 
B, (a). 


Business ordered to 


was orde 
application by the controller under the 

ve sect. :-—Held: 
sell the whole stock, but if there were 
identifiable consignments of unsold 


opened under licence. Ultimately the Board 
of Trade made orders under the above Act 
winding up the businesses, & a controller 
was appointed for that purpose. The con- 
troller gave the managers notice purporting 
to terminate their contracts under which 
they were entitled to a year’s notice, & the 
contracts being subject to German law were 
not determined by the outbreak of war. The 
managers took out summonses claiming pay- 
ment of their salary monthly after the date 
of the notice, or damages for wrongful dis- 
missal :—Held: the claims for salary & for 
damages were not debts of a London business 
payable under the above Act, & the applica- 
tions failed.— Re ANGLO-AUSTRIAN BANE, 
Re DRESDNER BANK, Re DIRECTION DER 
DISCONTO GESELLSCHAFT, [1920] 1 Ch. 69; 89 
L. J. Ch. 86; 121 L. T. 640; 35 T. L. R. 736. 
nsd. Re Vulcaan Coal Co., Harrison »v. 


(No. 2), [1923]2 Ch. 421. Refd. Re Vulcaan Coal 
Co., Harrison v. Harbottle, [1922] 2 Ch. 60. 


Re Dieckmann 
(1917), 117 L. T. 713; Meyer v. Faber 


(No. 2), [19231 2 Ch. 421. 


—— Liability of third party to put 
business in funds to meet bills.|—In June, 
1914, defts. by their Paris branch, drew ten 
bills of exchange, payable in London three 
months after date, on the Dresdner Bank. 
The Dresdner Bank accepted the bills at 
their London branch & received as security 
Russian promissory notes. Defts. 
no funds to meet the bills when they fell due 
&, under an arrangement between the 
Treasury & the Bank of England, the ssnount 
payable was discharged by the Bank of 
England. By 1917 the Dresdner Banh in 
London had repaid the sum due for principal 
& interest to the Bank of England. In 
1918 the Board of Trade, under the above 
Act, ordered the business carried on by the 
Dresdner Bank in London to be wound up, 
& appointed a controller to wind up the 
business, with power to collect all moneys 
owing to the bank & to bring actions in the 
name of the bank :—Held: (1) the trans- 
action was part of the “ business’’ of the 
London branch of the Dresdner Bank; 
defts.’ liability to put the Dresdner Bank 
in funds to meet the bills was an asset of the 
London branch within the above sect., 
even if the London branch accepted the bills 
on the instructions of the head office in 
Berlin & debited the current account of the 
head office with the amount paid on the bills, 
& defts. were liable to repay pltfs. the money 
paid by them to the Bank of England in 
respect of the bills with simple interest at 
5 per cent. on each instalment from the date 
of payment; (2) the action by the controller® 
in the name of the Dresdner Bank (London 
Agency) was not an action in the name of a 
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2231. Amending Act of 1916, s. 1— 
Sale 


or return.}—The 
eas Of an alien enemy bookseller 
to be wound up, upon 


; he was entitled | —Hed 


222. 
223. 


228a. —— 


223b. 


provided |. 


223c. 


223d. —— 


Se a nen 


stock on sale or return from persons 
with whom he could communicate, 
he muat return or store them at con- 
signor’s expenae.—Re THOMSON, Ex p. 
CT {1918} 1 8. L. T. 137.— 


8}. Trading with Enemy Acts, 1914- 
1916—Business order 
up—Power of controller to 
: 8. 98 Of the 1914-16 Acts 
authorised the Minister for Trade & 
Customs to confer upon a controller 


39 


ed to be wound 
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branch of that bank but an action in the 
name of the Dresdner Bank, & the addition 
of the words ‘“‘ London Agency,”’ being merely 
descriptive, did not change pltfs. from being 
the Dresdner Bank into something unknown 
to the law as a legal person.—DnRiESDNER 
BANK v. Russo-AsiaTIC BANK, [1923] 1 Ch. 
209; 92 L. J. Ch. 204; 128 L. T. 683; 67 
Sol. Jo. 277. 


Add. Annotation :—-Refd. Meyer v. Faber 
(No. 2), [1923] 2 Ch. 421. 

Add. Annotations :—Refd. Re Vulcaan Coal 
Co., Harrison v. Harbottle, [1922] 2 Ch. 60; 
Meyor v. Faber (No. 2), [1923] 2 Ch. 421. 
Action in name of business—. 
Addition of words ‘‘London Agency.’’|— 
DRESDNER BANK v. Russo-ASIATIO BANK, 
No. 221a, ante. 

















After Treaty of Peace.]— 
The Treaty of Peace with Germany, art. 296, 
which declared that enemy debts as therein 
defined were to be settled through clearing 
offices to be established after the treaty came 
into operation, & the annex to that article, 
are qualified by art. 297, & the latter article 
& its annex cannot be construed as limited 
to a confirmation of what has been done 
under “ exceptional war measures ”’ prior to 
the coming into force of the Treaty, but 
must be held to validate all acts & procedure 
done thereafter in the execution of such 
exceptional war measures. 

Where an action was brought four months 
after the coming into force of the Treaty 
of Peace by the controller with the sanction 
of the Board of Trade, in the name of enemy 
subjects formerly carrying on business in 
London, to recover assets of the business 
alleged to be in the hands of deft. :—Held: 
the action was properly brought ; & a motion 
by deft. to stay the proceeding on the ground 
that it was prohibited by the Treaty of Peace 
was dismissed.—MbyerR & Co. v. FABER, 
[1921] 2 Ch. 226; 91 L. J. Ch. 233; 125 

» T. 581. 


General position of controller.|— 
Re VuLcAAN Coan Co., HARRISON v. HAR- 
BOTTLE, No. 223f, poat. 

.|\—At the outbreak of war 
in 1914, a British subject, resident in England, 
& three German subjects, resident in Ger- 
many, were carrying on business in partner- 
ship in London. The outbreak of war having 
dissolved the partnership, the British partner 
with the sanction of the Home Office pro- 
ceeded to wind up the business. He got in 
a large sum of money, representing assets of 
the business, & discharged nearly all the 
liabilities, & had a balance in hand. The 
controller, appointed in 1918 under Trading 
with the Enemy Acts, 1916 (c. 105) & 1918 
(c, 31), sued, in the name of the firm, the 
British partner for the balance of asets. 
Deft. contended that he had himself claims 
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powers under which the right of that 
controller to apply to the High Ct. 
was not e measured by the 
standard laid down with regard to 
similar applications by a liquidator.— 
BROKEN HILL PROPRIETARY Co., LTD. 0, 
WARNOCK (1922), 30 C. L. R. 362.— AUS. 
sk. Hnemy Trading Act, X of 1916 
— Business ordered to be wound up 
v. 


ly. 
ara —Paowers of controller.}—-WoLF 
ver (1919), I. L. R. 44 Bom. 631.—- 


Cases 228d—226. 


PART IMI. “SECT, a SUB-SECT. 2.— 


230 fi. 
tnterest in 
ject applie 


against the business, & that he was entitled 
to the taking of partnership accounts to 
ascertain those claims before paying over the 
assets :—Held: under the Acts, the con- 
troller had not the powers of a trustee in 
bkpcy., his outside powers being those of a 
liquidator in a voluntary winding up, & he 
could not therefore override the ordinary 
law of partnership which entitled deft. to 
the taking of accounts between himself & the 
other partners.—MEYER & Co. v. FABER 
(No. 2), [1923] 2 Ch. 421; 98 L. J. Ch. 17; 
129 L. T. 490; 89 T. L. R. 5503; sub nom. 
Mryger & Co. v. FABER, MEYER & Co. »v. 
ELDER, 867 Sol. Jo. 576, C. A. 


228e. ———_ ——— Dismissal of manager by controller 


—Claim by manager for salary & damages for 
wrongful dismissal.|—Zte ANGLO-AUSTRIAN 
BANK, te DRESDNER BANK, He DIRECTION 
DER DISCONTO GESELLSCHAFT, No. 219c, ante. 


—-— —— Claim by manager to retain 





money as against controller.|—A controller: 


appointed by the Board of Trade under 
sect. 1 (1) of the above Act to wind up the 
English business of an enemy co. or firm, 
does not represent the co. or firm. His 
duties are to get in the assets & discharge 
the liabilities of the business. 

By an agreement, dated Mar. 28, 1913, H. 
was engaged as manager of the Newcastle 
, branch of a German co. registered in Holland 
until June 30, 1918, at a salary of not less 
than £1,000 per annum. ('n Aug. 14, 1916, 
the Board of Trade made an order to wind up 
the business & appointed a controller under 
sect. 1 (1) of the above Act. On Aug. 31, 
1916, the controller dispensed with the ser- 
vices of H. At that date H. had in his 
possession certain moneys of the business, 
which he claimed to retain, as against the 
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Proof of enemy's 
perpen: }--A British suab- 


to the ot. to mako a | disposition of 
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controller, to satisfy his claim for damages 
for breach by the co. of the agreement :— 
Held: the claim was against the co., & not 
against the business, & H. was not entitled 
to retain the moneys as against the con- 
troller.—Re VULCAAN CoAL Co., HARRISON 
v. HARBOTTLE, [1922] 2 Ch. 60; 91 L. J. Ch. 
491; 127 L. T. 274; 66 Sol. Jo. 423. 


Annotation :—Dbtd. Meyer v. Faber (No. 2), [1923] 2 Ch. 421 
223g. ——- —— Sale of business by controller— 


224. 


226. 


[1920] S. C. (H. L.) 68.—SCOT. 

- (b) sl. War Measures Act, 1914 (c. 2) 
roperty can be vest 
funds— Agreement by beneficiaries as to 
und.j—By the will of 


Damages for breach of contract.|—At the 
outbreak of war the majority of the shares 
in M. Co., carrying on business in the United 
Kingdom, were held by, & the majority of 
the directors were, alien enemies. A con- 
troller of the co. was appointed. By the 
appointment of new directors the co. came 
under British management. In Dec. 1915, 
M. Oo. agreed to sell, & F. Co. to buy, the 
whole output of M. Co. until six months after 
the declaration of peace between England 
& Germany. In 1919 the Board of Trade, 
under the above Act, ordered the business 
of M. Co. to be wound up & the controller 
sold the business :—Held: although at the 
outbreak of war M. Co. became an alien 
enemy, yet its business could be lawfully 
carried on under new non-enemy management 
even if enemy shareholders might after the 
war benefit by such trading, &, although it 
was in consequence of the winding-up order 
that M. Co. was unable to carry out its con- 
tract, it was liable in damages to F. Co. for 
breach of contract.—He British INCANDES- 
CENT MANTLE Works, LTp. (1923), 129 
L. T. 126; 39 T. L. R. 244; 67 Sol. Jo. 517. 


Add. Annotations :—Refd. Re Vulcaan Coal 
Co., Harrison v. Harbottle, [1922] 2 Ch. 60; 
Meyer v. Faber (No. 2), [1923] 2 Ch. 421. 


Add. Citation :—[1917] H. B. R. 248. 


Trustee is authorised to pay out of the 
property Bos to him in respect of an 
enemy subject a mtge. debt & interest 
due by him, the order should provide 
that the mtgee. should execute a proper 
discharge of the mtge. & deliver u 


ed-——Trust 


vesting ordor vesting in the custodian 
for Scotland a ship & £20,000, the 
freight earned by the ship while under 
requisition of the Admlty. Heaverred 
that the enemy firm, & the two partners 
thereof, were ‘‘ the owners or at least 
part-owners of the’’ ship :—//eld: 
appct. had failed to aver a sufficient 
interest. of the onemy firm & its 
partners in the ship to make as. 4 (1) 
of the above Act applicable.—BuRRELL 
v. MAASHAVEN S.S. Co., Lip. (1919), 
56 Sc. L. R. 434.—SCOT. 


230 iii. — Instalments of 
urchase price of ship—Paid to builder 
y enemy—Ship requisitioned by Ad- 

miralty.|—Scottish shipbuilders con- 
tracted to build a ship for Austrian 
shipowners. On the declaration of 
war between Great Britain & Austria 
the vessel was nearing completion, & 
the purchasers had paid instalments of 
the price amounting to £79,732. On 
Feb. 17,1915, the Admlty. requisitioned 
the ship as she then stood at tho price 
of £86,000, but it was not until July 30, 
1917, that the Admlty. paid the 
builders that sum, & oo refused - to 
pay any interest from the date of 
requisition. On Deo. 1, 1917, the 
Board of Trade pronounced an order 
vesting the sum of £79,732, with 
interest from the date of receipt of the 
instalments, in the custodian for 
Scotland under the above Act :— 
Held: the custodiai was entitled to 
decree for £79,732 with interest from 
the date of the interlocutor of the 
First Division.—PENNEY v. CLYDE, 








W.. a citizen of the United States, who 
died in 1916 resident there, the residue 
of his estate was given to a trustee for 
the sole use & benefit of the wife & 
daughter, share & share alike. His 
daughter was married to a German 
national, & was residing in Germany 
at the time of her father’s death. 
W.'s widow was a citizen of the 
United States. Early in 1917, an 
agreement was made by the trustee & 
the wife & daughter, pursuant to 
clause 11 of the will, by which, in 
effect, it was agreed that the whole of 
the assets in Ontario should be allo- 
cated to the widow. In May, 1919, an 
application was made to the ct., 
by the Secretary of State for Canada, 
for an order vesting in the custodian 
appointed under Consolidated Orders 
respecting Trading with the Enemy 
1916, one-half of the assets situated 
in Ontario of the estate of W., on the 
ground that the said half belonged to 
or was held or managed for or on 
behalf of W.’s daughter, who was an 
enemy. The motion was made under 
Consolidated Order 28, which was 
Tories ursuant to the above Act :— 
Yeld : it was appropriate & expedient 
to make the order asked for.—Re 
WALKER (1919), 46 O. L. R. 86; 16 
O. W. N. 828.—CAN. 

2841. For.‘‘ 234i °’ read ‘ 236 {.”’ 

sm. Trading with Enemy Acts, 
1914-1916—Powers o& duties of cus- 
todian—Payment of age debt— 
Form of order—C -}— ere, under 
8. 9D (3) of the 1914-16 Acts the Publio 
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upon oath to the Public Trustee all 
titles & other documents relating to the 
land mortgaged. The costs of a motion 
for an order under sect. 9 D (2), of the 
Public Trustee & of the enemy subject 
were allowea out of the property in 
the hands of the Public Trustee. 
Form of order_stated.—Re ScCHURR 
(1920), 27 C. L. R. 442.—AUS.” 


sn. Recovery of enemy debt— 
Effect of Treaty of Peace d&:> subsequent 
Orders.]}——Before the war, F., a German 
firm, sent to W. Co. In Canada goods 
on consignment for sale on commission. 
During the war W.Co. sold the goods &, 
shortly afterwards, sold its assets to 
C. Co. which assumed W. Co.’s lia- 
bilities, including the Hability to F. 
In June, 1920, C. Co., having notice 
of competing olaims by F. & its seques- 
trator in France, for the amount of 
said Hability, applied for & obtained 
from the master in chambers, in the 
Supreme Ct. of Ontario, an order for 
the payment of the amount into ct. 
In November, 1925, P., as attorney for 
F., & the Custodian of Alien Enemy 
Property each applied for payment to 
himself of the money in ct. :—Held: 
the Custodian was entitled to the 
poner it represented an enem 
** debt ’’ owing by a debtor in Canada 
recoverable by the Custodian under the 
reguiations of Treaty of Peace (Ger- 
many) Order, 1920, Part I.—CusTonian 
OF ALIEN ENEMY PROPERTY v. Pas- 
SAVANT, [1928] 8 D. L. R. 53 [1928] 
8. CO, R. 349.—CAN. 





235a. ——- ——- —— To 


236. 


wind up partnership— 
Parties.|— At. the outbreak of war three 
German subjects were carrying on business 
in London in co-partnership with F., their 
English partner. Under the partnership 
articles F. was the managing partner in 
London, & on the dissolution by the declara- 
tion of war he carried on the business & 
collected the assets with the view of liquida- 
tion. No accounts had been taken between 
the partners since Dec. 31, 1913. F. died in 
1920, & deft. was his legal personal repre- 
sentative. By an order of the Board of 
Trade it was ordered that all the property, 
rights, & interests of the three German part- 
ners in the assets of the firm in respect of any 
claim ainst ‘the English partner, or his 
estate, should vest in pltf., who should take 
all necessary proceedings to collect what 
might be due to the German partners. In an 
action by pltf. as custodian of enemy pro- 
perty with the object of winding up the 
partnership he claimed an account against 
deft. of all dealings between the German 
partners & the Hnglish partner, including all 
dealings with the partnership assets since the 
dissolution, paysaent of what should be found 
due, & an inquiry of what the partnership 
property consisted. The German partners 
were not added as pltfs. in the action :— 
Held: in the absence of the German partners 
as parties to the action no such relief as was 
asked could be granted, & the action failed.— 
PUBLIC TRUSTEE v. ELDER, [1926] Ch. 776; 
95 L. J. Ch. 519; 135 L. T. 589, C. A. 


Add. Annotation :—Refd. Re Ferdinand. Ex- 
Tsar of Bulgaria, [1921] 1 Ch. 107. 


236a. —-— —-—- —-—— Effect of Treaty of Peace & 


consequent Orders.)|—By ‘Treaty of Pcrace 
Act, 1919 (c. 33), Treaty of Peace Order, 
the Treaty of Peace with Germany, the power 
conferred by ‘Trading with the Enemy 
Amendment Act, 1914 (c. 12), 8. 5 (2), on the 
ct. to authorise the custodian to pay out of 
property paid to him in respect of an enemy 
debts due by that enemy, has, so far as con- 
cerns pre-war debts due by German nationals 
to British nationals, come to an end. Tay- 
ment of such debts can now be made only 
through the clearing office established under 
s. III. of Part X. of the Treaty.— Re NIER- 
HAvs, [1921} 1 Ch. 269; 91 L. J. Ch. 107; 
86 T. L. R. 425; 64 Sol. Jo. 426. 


Annotation :—Refd. Re National Bank ftir Deutschland, Re 
Angio-Austrian Bank, [1921] 1 Ch. 284. 


286b. —— ———- —— ———.—-Ati the outbreak of 


war a debt was due from a German bank to 
the London agency of an Austrian bank. 
Vesting orders were made, under which the 
property in England of the German bank 
was vested in the custodian. An order had 


been made, under which the business of the” 


London agency was wound up & a controller 
appointed. The controller applied to the 
ct. to give directions under the powers con- 
ferred by sect. 5 (1) or (2) of the above Act 
that the debt should be paid out of the pro- 
perty vested in the custodian :—Held: even 
if the power still subsisted under those sub- 
sects. to direct such payment to persons 
who were not British nationals under the 
Treaty of Peace, such power was discretionary 
& the ct. would not exercise it, except in 
very special circumstances, but would leave 
such debts to be dealt with under the Order 
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237a. 


237b. 


TN NR oe 
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in Council to be made at: the termination of 
the war under sect. 5 (1) of the Act.—Re 
NATIONAL BANK Fiik DEUTSCHLAND, Je 
ANGLO-AUSTRIAN BANK, [1921] 1 Ch. 284; 
90 L. J. Ch. 15; 123 L. T. 647. 


2387. Add. Annotation :—Folld. Dresdner Bank v. 


Russo-Asiatic Bank, [1923] 1 Ch. 209. 


Release of funds in favour of 
British oreditors—Mode of distribution.]— 
Funds were released by the custodian of 
enemy assets in this country from his charge 
upon them under the Treaty of Peace Orders, 
the release being expressly limited in favour 
of creditors of British nationality. There 
were no German creditors, but there were 
some foreign creditors. Upon the trustee’s 
application for directions :—Held: the ct. 
would direct the funds to be distributed 
according to Bkpcy. Act, 1914 (c. 59), but 
would give the custodian an opportunity of 
being heard, if he 80 wished, before the order 
was drawn up.—/te WISKEMANN, lfx ». 
TRUSTEE (1923), 92 L. J. Ch. 849; [1923] 
B. & O. R. 28. 


Right to dividends—-On shares held by 
alien enemies.|—An English co. had certain 
alien enemy shareholders & certain assets 
in Germany. From time to time after the 
outbreak of the war with Germany, resolu- 
tions were passed by the directors & by the 
co. in general meeting declaring interim & 
final dividends respectively, subject in each 
case to a condition that as regards members 
of the co. resident in Germany, Austria & 
Turkey, the dividend should be payable 
only out of assets in Germany, & as regards 
members resident elsewhere out of assets in 
Iingland. By an order made on Aug. 24, 
1916, under sect. 4 (1) of the above Act, it 
was ordered that the right to transfer the 
shares held by alien enemics & to receive any 











’ dividends “‘ now due & to accrue due thereon ’”’ 


vested in the custodian, & the shares were 
transferred into his name in due course :—- 
Held: the resolutions, so far as they provided 
for payment only out of assets in Germany, 
were void as against the custodian, & the co. 
was liable out of any assets in its hands to 
pay him the amounts of the dividends, 
whether declared before or after the vesting 
order.—ARAMAYO FRANCKE MINES, LTD. v. 
PoBuic TRUSTEE, [1922] 2 A. C. 406; 91 
lL. J. Ch. 643; 127 L. T. 6613; 88 T. L. RR. 
756; 66 Sol. Jo. 611, H. L.; affy. 8S. C. sub 
nom. Re ARAMAYO FRANCKE MINES, LIrp., 
[1921] 1 Ch. 675, C. A. 


237c. ——— —-—- Part of trust income—Payable to 


enemy) Held: sect. 2 (1) of the above 
Act related only to moneys payable under 
contractual obligations arising out of loans, 
partnership or membership of a co., & not 
to trust income payable by trustees to an 
enemy even when the income was derived 
from dividends on shares. 

(2) By his will a testator, who died in 1904, 
bequeathed his estate upon trusts whereby 
the residue & the proceeds of sale thereof 
were to go in equal shares to his children; & 
he directed his trustees to retain the share 
of each of his daughters upon trust during 
the life of the daughter to pay the annual 
income to her for her separate use without 
power of anticipation & until she should do 
or suffer any act or thing whereby the same, 


Cases 287c—26la. 
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tored. 

Where a municipality, having sold 
land for taxes, serves notice on the 
owner by pasa proceedings on a caveat, 


pitf. is an alien aneaiy: for therefrom 
@ discharge of an order continuing the 


if payable to her absolutely or any part 
thereof, might have become peva?: or 3h 
feited to or vested in any other person. 

the event of a forfeiture under this — 
vision the income was given upon a dis- 
cretionary trust during the remainder of the 
life of the daughter, & subject thereto the 
daughter’s share was to be held in trust for 
her children & issue as therein mentioned, 
One of the testator’s daughters had inter- 
married with a German in 1908, & had since 
resided in Germany. Since the coming into 
force of the above Act, the trustees had 
accumulated the income of her share, which 
amounted on Jan. 10, 1920, the date of the 
ratification of the Treaty of Peace with 
Germany, to about £4,000 :—Held: the 
daughter’s life interest was not determined 
on the coming into force of the above Act, 
but ceased on Jan. 10, 1920, by reason of 
the Treaty of Peace charge, & the accumula- 
tions of income up to that date were subject 


to the charge.—HRe HALLENSTEIN, HALSTED 
v. BLANK, [1922] 1 Ch. 356; 91 L. J. Ch. 
420; 127 L. T. 68; 38 T. L. R. 3183; 66 
Sol. Jo. 299. 





Liability of custodian for super tax.|— 
_ Property. belonging to an enemy which is 
. paid to or vested in the custodian under the 
above Act is, pending its disposition by Order 
in Council after the termination of the war, 
removed from the control & beneficial owner- 
ship of the enemy. Durir.g the interval the 
beneficial ownership is in statutory suspense 
or abeyance, the custodian having meanwhile 
limited powers of dealing with the property. 
When war broke out in 1914, M., an enemy 
within the Act, owned real estate in England 
& shares & securities in British cos. By 
orders under sect. 4 of the Act the real estate, 
shares & securities were vested in the cus- 
todian. The Special Comrs. for Income Tax 
assessed the custodian to super tax as agent 
or receiver for M. The custodian disputed 
the legality of the assessment :—Held: (1) 
M.’s beneficial ownershi 
having ceased on the making of the vesting 
orders, the profits & gains received by the 
custodian were received by him in respect of 
M., but did not in his hands belong to M.; 
ho ‘did not receive or hold them as agent or 
receiver or trustee for M. within 5 & 6 Vict. 
c. 35, s. 41, &, therefore, he was not liable 
to be. assessed to super tax; (2) as M. could 
not, after the war, ask to receive back the 
property except on the footing that a sum 
equal to the amount of super tax which, but 
for the war, he would have been liable to 2 BBS 





of the property: 


ENGLISH AND Empire Diarst SupPpLEMENT. 


was paid, the custodian must, under the dis- 

cretion given to the ct. by sect. 5 (1) of the 

Act of 1914, pay that sum to the Oomrs. as 

soe ry to payment of a debt under 

sect 2).—Re MUNstzErR, [1920] 1 Ch. 268; 

oP L, 2 bh, 138; 386 T. L. R. 178; 64 Sol. 
Oo. 


Annotation :—As to (1) Refi. Re Ferdinand, Ex-Tsar of 
Bulgaria, [1921] 1 Ch. 107. 


239a. 


240. 


"241. 


258. 


254, 


256. 


257. 
259. 


260. 


261. 


261a. —— 





caveat & a . disehanes of the eueed 
would eee en ee 


—— Application to court—Rectification 
of register of shareholders.|—Shares belong- 
ing to an alien enemy were after the declara- 
tion of war vested in the Public Trustee & 
sold by him. A four-day order was abtaiael, 
directing the co. to rectify the register of 
members, but that order was not complied 
with. The solrs. to the co. stated in corre- 
spondence they had the books of the co., 
but that all the directors & secretary had 
resigned :—Held: the Public Trustee was 
entitled to an order to carry out the transfer 
of the shares.— Re MANIHOT RUBBER PLANTA- 
TIONS, Lip. (1919), 68 Sol. Jo. 827. 

Add. Citation :—[1918-19] B. & C. R. 171. 
Add. Annotation :—Refd. Meyer v. Faber 
(No. 2), [1923] 2 Ch. 421. 

Add. Annotations :—Consd. Central India 
Mining Co. v. Soc. Coloniale Anversoise, 
{1920}, 1 K. B. 758; Re Deutsche Bank 
(London Agency), ({1921] 2 Ch. 291. Refd. 
Jebara v. Ottoman Bank, [1927] 2 K. B. 254; 
Banco de Bilbao v. Sancha, Banco de Bilbao 
v. Rey, [1938] 2 K. B. 176. 

Add. Annotations :—Consd. Rodriguez v. 
Speyer, [1919] A. CO. 59. Mentd. Johnstone 
v. Pedlar, [1921] 2 A. OC. 262. 

Add. Annotations :—Refd. Rodriguez  v. 
Speyer, [1919] A. C. 59; Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 

Add. Annotations :—Refd. Rodriguez v. 
Speyer, [1919] A. ©. 59; Johnstone v. 
Pedlar, [1921] 2 A. C. 262. 

Add. Annotation :—As to 2) Refd. Johnstone 
v. Pedlar, [1921] 2 A. C. 2 

Add. Annotations :—Folld. oe v. Krauss 
& Orbach (1919), 35 T. L. R. 637. Refd. 
Procurator in Egypt v. Deutsches Kohlen 
Depot Gesellschaft, [1919] A. C. 291. 

Add. Annotations :—Refd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107; 
Re Sutherland, Bechoff v. Bubna (1921), 65 
Sol. Jo. 613. 

Add. Annotation :—Refd. Johnstone v. Pedlar, 
(1921}2 A. C. 262. 

Suit for dissolution of marriage. 
—An alien enemy: who has been Rem vere 








shin the above Brosiatiatini. is 
entitled to bring & maintain an action 





250 vil. —— Plaintiff compelled to v. STREAMS RURAL Muntc1- in any ct. in Ontario. 7 aeierO. S 
sue to establish caveat.}—An alien | patrry, No. Bll. noe 3 W HOLLINGES CONSOLIDATED 
enemy, unless he be within the realm | 646: $7 D. L. R. 3 5, afta, U1 thz0i Mines LTp. ofiP28), 410. L. a 31; 
by the licence of the King, cannot sue | 1 W. W. R. 578; oe 30. W.N —CAN. , 
In our ots. either by himself or by any | 15 Alta. L. R. 204.—CAN. 256 v. Christt ae 
person on his behalf until peace is 250 viii. --—An alien Sarita menian.}—The cts. of the province of 
cannot enforce civil rights in a Britis. Quebec are open to a Christian Ar- 


SIBIS 


ot. ined ae vere of hostilities.— 
RMANSBERG MISSION 
L. R. 409.— 





y exempted under 


menian 8 
uncil of Nov. PaO, 1914.—. 
P. R. 


Order in 
Sap v. Picarp (1919), 20 Q. 


Soorury Pots 37 N. 
him to proceed , 

to establish It, the owner, if an alien Nee . 179.—OAN. 

enemy, should be treated, to some 256 i. For “* Proclamation of August fi. Action under Families Com 

extent at least, in the poaition of | 18, 1914” read ‘Proclamation of | tion 4ct.}—An action brought under the 

an alien qgnemy who is deft. an | August 16, 1914. above Act, for the benefit of the mother 

action enero the action should 256 iv, An alien | of d , she being an alien enemy, 

not be dis n the ground that | resident in Ontario, although his spec ee -—CREMIDAS @. 
ELECTRIC Ry. Co., 


country is at war with ours, so long as 
he conducta himself peaceably, 
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COLUMBIA 
& is fisiey 2 W. W. R. 549.—CAN. 


as such & is domiciled in England, has a right 
to bring a petition for the dissolution of his 
marriage.—KRAUSS (OTHERWISE Drs SALLES 
D’EPINOIX) v. KRAUSS (OTHERWISE 
SaLLes D’Epinoix) & OrRacH (1919), 35 
T. L. BR. 687 ; 63 Sol. Jo. 760. 


Add. Annotation :—Refd. Stoeck v. Public 


276. 
Trustée, [1921] 2 Ch. 67. 


280. Add. Annotation :—Consd. 


Speyer, [1919] A. OC. 59. 


Delete the cross-reference following this case. 


280a. Effect of peace—Treaties of Peace & con- 
sequent Orders—Right to sue after restoration 
of peace—Cause of action arising during war.] 
—In an action for infringement defts. alleged 
(inter alia) that, at all material times, pltf. 
had been residing or carrying on business in 
Germany ; that, having regard to the Treaty 
of Peace, art. 309, or, alternatively, under 
the common law, he could not sue; & that, 
at the dates of the alleged infringements, the 
patent had been vested in the custodian 
under Trading with the Enemy Amendment 
Act, 1916 (c. 105), & pitf. could not maintain 
the action :—--Held: pltf. could not maintain 
the action becsuse (1) at the date of the 
alleged infringe:nent, he had been a ‘ hostile 
person ’’’ within the General Vesting Order 
made under Trading with 
Amendment Act, 1916, & the patent had 
been vested in the custodian, & the Divesting 
Order had not transferred to pltf. a right of 
action that had accrued to the custodian ; 
(2) the case fell within the Treaty of Peace, 
art. 309.—WILDERMAN v. BERK (F. W.) & 
Co., [1925] Ch. 116; 94 L. J. Ch. 136; 182 
L. T. 584; 41 T. L. R. 50; 42 R. P.O. 79. 


——.]—See, also, original volume, Nos. %0)2> 


269, 270. 
Z280b. 











amount :—Held : 


Annotations :—Expld. 
Knoop (1932), 49 T. L. R. 109. 


274 iii. ——— War Measures 
Act. }-PERLMAN v. PICHE (1918), Q. R. 
54 S.C. 170; 41 D. L. BR. 147; 24 
R. de J. 4388.—CAN. 


276 il. —— ——,}—A man of 
Austro-Huogarian nationality came to 
Canada after the outbreak of the war, 
& heel as an alien enemy. In 
violation of the law, he left nada 
without an ezeat, & on his return was 
prosecuted & fined. In Dec. 1917, 
be was arrested under the imm tion 
application for 
a whit of habeas corpus was refused 
on the following | eae ge (1) he was 
an alien enemy, could not, without 
the King’s protection, sue in His 
Majesty’s ct.; (2) he was not within 
the proclamation conferring ro- 
tection upon alien enemies; (3) had 
he been within the protection of the 
proclamation, he lost his right by 








Debt incurred by neutral.]— 
Deft., a Norwegian subject, living in England, 
incurred a debt to pltfs., an Austrian co., 
before the outbreak of war. 
Treaty of Peace pltfs. sued deft. for the 
although the claim was 
against a neutral-subject, yet, as Treaty of 
Peace Order, s. 7, made the debt 
the administrator & transferred to him all the 
rights of the creditors, pltfs. had no right to 
bring the action.—Josrer INWALD AcT. v. 
PFEIFFER (1927), 43 T. L. R. 399, ©. A.; affd. 
(1928), 44 T. L. R. 852; 72 Sol. Jo. 205, H. L. 
German Property Administrator vv. 


efd. Holland v. German 
Property Adm inistrator, [1927] 2 All I. R. 07. 
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288. Add. Annotation: — Refd. 
Speyer, [1919] A. C. 59. 


291. Add. Annoiation :—Refd. 
Speyer, [1919] A. C. 59. 


Add. Annotation :—Consd. 
Speyer, [1919] A. O. 59. 


Rodriguez v. 
Rodriguez  v, 


Rodriguez v. 


295. For ‘‘ but not to a counterclaim,”’ read ‘‘ but 


Rodriguez wv. 


not a counterclaim.’’ 


Citation :-—For “ 84 Rh. P. C. 832 ” read “* 34 


297. 


810. 
| 813. Ada. 


316. 
After the 


318. 


ayable to 
320. 


822. 


829. A 


violation of the terms upon which 
protection was nted; (4) the ct. 
ad no right to deal with the applica- 
tion without the consent of the Minister 
of Justice.—Re GorTresMaNn (1918), 
29 Can. Crim. Oas. 439; 41.0. L. KR. 
647; 13 O. W. N. 344.—CAN. 
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292 ii. ——-.}—-An alien encmy, who 
is sued by a British subject in a 
British ct. is entitled to be heard in 
defence.—UNION BANK v. LOHMANN, 
{1919) V. L. R. 418.—AUS. 


2092 iif. ——.}An alien enemy who 
is sued has a right to defend the action 
& to PA pee against any decision, final 
or interlocutory, that may be given 
against him. 

Where a municipality served notice 
on the owner of land, sold for taxes, 
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Speyer, [1919] A. C. 59. 
v. Rio Tinto Co., etc., [1918] A. O. 200; Re 
Badische Co., Bayer Co., etc., [1921] 2 Ch. 331. 


"806. Add. Citations :— [1919] A. C. 59; 
K. B. 147, YW. L. 


Add. Annotation :-—As to (1) Apprvd. Rodri- 
guez v. Speyer, [1919] A. C. 59. 


Annotation :-—Refd. 
Speyer, [1919] A. C. 59. 


Add. Annotations :-—As to (1) Refd. Rodri- 
guez 0. Speyer, [1919] A. O. 59. 
Consd. Rodriguez v. Speyer, [1919] A. C. 59. 


Add. Annotation :—Refd. Central India Min- 
ing Co. v. Soc. Coloniale Anversoise, [1920] 
1 K. B. 753. 


Add. Annotation :—Refd. 
Speyer, [1919] A. C. 59. 
Add. Annotation :—As to (1) Refd. Rodriguez 
v. Speyer, [1919] A. C. 59. 


dd. Annotation :—Refd. 
Speyer, [1919] A. C. 59, 


R. P. ©. 339.” 


Add. Annotation :—Refd. 
Speyer, [1919] A. OC. 69. 


Rodriguez v. 


299. For existing citations read :— 

[1915] 8 K. B. 154; 841. J. K. B. 1806; 
113 L. T. 596; 31 T. L. R. 464, C. A. 

Add. Annotation :—Refd. Richardson  v. 
Richardson, [1927] P. 228. 

300. For ‘‘ No. 299, ante,” read ‘ (1914), 31 
T. L. BR. 83; 59 Sol. Jo. 147.” 

Add. Annotation :-—-Refd. Richardson  v. 
Richardson, [1927] P. 228. 

803. Add. Annotations :—Consd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 
Refd. Aksionairnoye Obschestvo A. M. 
Luther v. Sagor, [1921] 1 K. B. 456. 

the Enemy : : 
804. Add. Annotations :---Consd. Rodriguez v. 


Refd. Erte] Bieber 


88 L. J. 


Rodriguez iv. 


As to (2) 


Rodriguez _ v. 


Rodriguez — v. 


to take proceedings on a caveat, thereb 

compelling him to proceed to establish 
it :—Held: the owner, being an alien 
enemy, should be treated as being in 
the position of an alien enemy defend- 
ing an action, & the action should not 
be dismissed.—REVENTLOW-CRIMINIL 
v. STREAMSTOWN RURAL MUNICIPALITY, 
(1920) 1 W. W. R. 677; 62 D. L. RR. 
966: 15 Alta. L. R. 204; affy., [1917] 
: eh W. R. 5646; 37 D. L. R. 394.— 

AN. 


PART III]. SECT. 2, SUB-SECT. 3.—D. 

8041. Proceedings by partnership— 
Enemy partners.}-~If one of the 
partners in a firm {fs an alien enemy, 
neither he nor his partner, who doea 
not bear ap enemy character, can 
recover mouey owing to the firm.— 
Has! AH JON v. ABDUL JaLiL Knan 
(1920), I. L. R. 1 Leh. 276.—IND, 


Cases 332—395. 
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832. Add. Annotation :—Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 

886. Add. Citation :—sub nom. R. v. DE LA MOTTE 
(1781), 21 State Tr. 687. 

847. Add. Annotation :—Consd. Casdagli v. Cas- 
dagli, [1919] A. C. 145. 

851. After the words ‘‘ was void’ at the end of 
the paragraph in. original volume add 
‘*. (2)in the circumstances the indorsement to 
pltf. conveyed to him a legal title in the bills, 
on which he might sue after the return of 
peace.”’ 

859. Add. Annotation :—Refd. Rodriguez  v. 
Speyer, [1919] A. O. 59. 


863. Add. Annotation :—Refd. 
Speyer, [1919] A. C. 59. 

870. Add. Annotation :—Refd. Casdagli v. Casdagli, 
[1919] A. O.. 145. 

871. Add. Annotations :—Refd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331; Jebara v. 
Ottoman Bank, [1927] 2 K. B. 254. 


874. Add. Citation :—13 Asp. M. L. C. 484. 


875a. 
. [1928] W. N. 197, P. C. 

376. Add. Annotation: — As to (1) Refd. The 
_ Ambaticlos, The Cephalonia, [1923] P. 68. 


879. Add. Annotation :—Refd. Jobara v. Ottoman 
Bank, [1927] 2 K. B. 254. 

883. Add. Annotation :—Refd. Jebara v. Ottoman 
Bank, [1927]2 K. B. 254. 

889a. ——- What amounts to ‘‘ assignment ’’— 

‘ Abandonment by enemy insured to neutral 

insurer.|—In 1916 a firm in Germany 

despatched to a firm in Lima, both con- 

signors & consignces being at that date 

enemies within the meaning of the Trading 

with the Enemy Acts, a parcel of diamonds 

by a Dutch steamship sailing from Amster- 

dam, the diamonds being insured against 

war and other risks with a Swiss insurance 

co. The British authorities, acting under 

the Reprisals Order of Mar. 11, 1915, required 

the Dutch vessel to put in to Kirkwall, where 

her cargo was examined, & the diamonds 

being found they were in due course placed 

in the custody of the Marshal of the Prize 

Ct., which, in Feb. 1918, ordered their 

detention & sale. After that order was 

made, but before the sale was carried out, 

the assured gave notice of abandonment of 

the diamonds & ceded all their rights therein 


Rodriguez v. 





Deportation order.]}—NELSON v. R., |’ 


In 1919 the diamonds were sold, & the pro- 
ceeds were ordered by the Prize Ct. to be 
handed to the predecessor in title of the 
Administrator of German apa pede to be 
dealt with in accordance with the provisions 
of the Treaty of Versailles & the Treaty of 
Peace Order, 1919. The Swiss insurance co. 
claiming that as a result of the abandonment 
to them by the assured the diamonds became 
their property, now sued the Administrator 
of German Property to recover the proceeds 
of the sale:—Held: the acticn was not 
maintainable, inasmuch as (1) the notice of 
abandonment & its acceptance constituted 
an ‘‘ assignment ”’ within ‘‘ Act B.,’’ s. 6 (1) ; 
(2) the proceeds of sale of the diamonds con- 
stituted a ‘“‘ chose in action ’’ within the same 
sub-sect.; & (3) the Administrator of 
German Property, as representing the Crown, 
was entitled to rely on the provisions of that 
sub-sect. as precluding the insurance co. 
from recovering.—ALLGEMEINE VERSICHE- 
RUNGS-GESELLSCHAFT HELVETIA v. GERMAN 
PROPERTY ADMINISTRATOR, [1931] 1 K. B. 
al 100 L. J. K. B. 290; 144 L. T. 705, 
—-— What amounts to ‘* chose in action ’’— 
Proceeds of sale of goods abandoned to neutral 
insurer.] — ALLGEMEINE VERSICHERUNGS- 
GESELLSCHAFT HELVETIA v. GERMAN PRO- 
PERTY ADMINISTRATOR, No. 389a, ante. 


892. Add. Citation :—1 Br. & Col Pr. Cas. 605. 


892a. ‘‘ Proc. A,’’ par. 7—Goods sent to enemy 
agent for sale.|—Applts., who were Ottoman 
subjects carrying on business in England, in 
Sept. & Nov. 1915 posted to their agent, 
an Austrian subject, at Shanghai packets of 
diamonds for sale on their behalf. The 
diamonds were returned to England by the 
postal authorities & were seized in the Postal 
Censor’s office in Nov. 1917. They were 
condemned on the ground that the transaction 
was a trading with the enemy :—Held: the 
diamonds were properly condemned, since 
under Trading with the Enemy (China, Siam, 
Persia & Morocco) Proclamation, 1915, 
applits.’ agent was for the purpose of “‘ Proc. 
A,’ an “‘enemy’”’ & the transaction was a 
supplying with goods contrary to cl. 5 (7) 
of the latter Proclamation.—SALTI ET FIs 
v. PROCURATOR-GENERAL, [1919] A. C. 968 ; 
88 L. J. P. 209; 121 L. T. 459; 35 T. L. R. 
679; 14 Asp. M. L. C. 460, P. C. 


889b. 


to the insurance co., which accepted the | 395. 


Add. Annotation :—Refd. Jebara v. Ottoman 


notice & paid the assured as for a total loss. 


PART IV. SECT. 2. 


365 i. For ‘ VAN ZyL v. PRENAAR ”’ 
read “ VAN Anu v. PHENAAR.” 


PART IV. SECT. 3, SUB-SECT. 1. 


300 i. *S det B.,” 3. 6—Assignment of 
chose in action to British firm—In 
payment of debt.}-—An Austrian firm 
was indebted to a London tirm at the 
commencement of the war. On 
Soy: 25, 1914, the Austrian firm wrote 
n letter purpor ing to be an assign- 
ment to the London firm of a debt due 
to them by B. The letter contained 
aun cnuclosure signed by the Austrian 
firm addressed to B. amounting to a 
notice of assignment of the debt. In 
the folowing December the London 


firm forwarded it. to B.:—Held: as 
the transaction of Sept. 25 amounted 
to a valid equitable assignment of a 
chose in action for valuable con- 
sideration, it was not illegal as contra- 
vening the above sect.-—-GRUNDY v., 
BROADBENT, [1918] 1 I. R. 433.—IR. 


6n. Proclamation of December 12, 
1914—Taking delivery af goods from 
enemy ships in neutral ports.}---Pltfs. 
were a ritish bank carrying on 
business in London & 3ombay. 
Defts. were a firm of merchants, 
British subjects, carrying on business 
in Bombay. On June 24, 1914, A., @ 
German subject, drew a bill of ex- 
change upon defts, in favour of pitfs. 
The bill purported to be drawn upon 
defts. against fifty baler of goods per 
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Bank, [1927] 2 K. B. 254. 


a German steamer. The Dill was 
accepted by defts. on July 20, 1914, 
payable at the office of pltfs. in Bom- 
bay. The steamer reached Bombay 
just before the outbreak of war, & in 
order to evade capture left Bombay 
& took shelter in a neutral port. The 
bill was presented for payment on the 
due date with the shipping documents 
attached but was art peepee ieee non- 
payment. Plitfs. filed a t on 
Sept. 30, 1915, to recover the amount 
due on the bil :—Hed: pltfs. were 
entitled to succeed, as by the above 
Proclamation the consignees were 
ported to take delivery of goods 
rom enemy ships.in neutral ports.— 
MoTinsuaw & Co. v. MERCANTILE BANK 
ma (1916), I. L. R. 41 Bom. 566. 


402a. —— 





402. Add. Annotations :—As to (1) Refd. Lebeaupin 


v. Orispin, [1920]2 K. B. 714. As to (2) Refd. 
Re Badische Co., Bayer Co., etc., [1921] 2 
Ch. 331. As to (3) Refd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331. 


]—Pltf. was a British subject 
carrying on business as an exporter of Man- 
chester goods to Turkey. At the outbreak 
of war between Great Britain & Turkey deft. 
bank, a Turkish subject, was the holder of 
sight bills for the invoice amount in sterling 
of goods consigned by pltf. to Beyrout, 
which had arrived there shortly before the 
outbreak of war, & were subsequently 
delivered to the customers by deft. bank 
against payment in piastres. At the con- 
clusion of the war deft. bank claimed the 
right to pay to pltf. an amount in sterling 
representing the then value of the piastres 
which they had received in payment for the 
goods. Pltf. claimed to be paid the sterling 
amount of the bills, or, in the alternative, 
damages for their conversion :—Held: (1) as 
the bank in Beyrout accepted the payment 
in lawful money from the Syrian merchant 
& handed over the goods, it constituted itself, 
as in a questicn with the drawer, debtor 
for the sterling amount on the face of the bill ; 
(2) it was not every contract that was 
abrogated by the war; it was only a contract 
which was still executory & which for its 
execution required intercourse between the 
British subject & the enemy, & as the con- 
tract had been partially carried out, the bills 
had been indorsed, & the bank had been 
handed them together with the indorsed bills 
of lading, from that a subsidiary scatract 
arose, namely, that on payment of the bills 
the shipping documents should be handacl 
over, to execute which no _ intercourse 
between a British subject & the enemy was ' 
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necessary ; & the bank was entitled to do 
what it did, & there could be no question of 
conversion, & having constituted themselves 
debtors in sterling, in sterling they must pay. 
— OTTOMAN BANK v. JEBARA, [1928] A. O. 
269; 97 L. J. K. B. 602; 139 L. T. 194; 
44 T. L. R. 525; 72 Sol. Jo. 516; 33 Com. 
Cas. 260, H. L.: revsg. S. C. sub nom. JEBARA 
v. OTTOMAN BANK, [1927] 2 K. B. 254, ©. A. 


Annotation :—As to (2) Refd. Simpsor v. Maurice’s Exors 
(1929), 14 Tax Cas. 580. 


403. Add. Annotation :-—Refd. Larrinaga v. Soc. 


Franco-Americaine des Phosphates’ de 
Medulla (1923), 92 L. J. K. B. 455. 


-|—For many years there 
existed in Germany works for the manufac- 
ture of dyestuffs (Farbenfabriken), belonging 
to a German concern which carried on 
business in England through agents. In 
1878 the agents were a partnership firm con- 
sisting of A. & two other persons. In 1895 
A. was the sole partner. In that year a 
limited co. was formed & registered in 
England, & in 1898 its name was changed 
to B. Co. Its original capital was £5,000, 
divided into 500 shares of £10 each of which 
A. held five shares & the German concern 
470. In 1905 the capital was increased to 
£25,000 by the issue of 2,000 new shares fully 
paid, & in 1909 it was increased to £100,000, 
by the issue of 7,500 like shares. At the 
times material the German concern held 
9,912 shares & A. twenty shares. By an 
agreement dated in 1910 between the German 
concern & B. Co., the district of the German 
concern was defined as the whole world 
outside the United Kingdom with the 
Channel Islands & the Isle of Man, & the 
district of B. Co. as the United Kingdom, the 
Channel Islands & the Isle of Man. The 
German concern bound itself not to import 











402 vili. ~—— 





PART IV. SECT. 4. 

402 v. —— Repayment of 
tnstalments.}—In Apr., 1914, the A. 
co. contracted to construct machinery 
for the B. co. by Dec. 31, 1914. Pro- 
gross payments were made by the B. 
co., but none of the machinery was 
ever delivered. After the commence- 
ment of the war, an order was, on 
Nov. 13, 1914, made under Tra with 
the Enemy Act, 1914,8. 8, appointing C. 
controller of the B.co., & on June 13, 
1918, under Trading with the Encmy 
Act, 1914-1916, s. 9H, requiring tho 
B. co. to be wound up, & appointing 
C. controller. The contract was nover 
completed :—Held: the contract be- 
came null & void as from the com- 
mencement of the war, & neither the 
B. co. nor C. was entitled to recover 
from the A. co. any portion of the sum 
paid as progress payments.—e Con- 
oa (1919), 27 C. L. R. 194.— 





402 v. — —.}-A contract 
between a British firm & an Austrian 
firm, for the purchase by the latter of 
goods to be manufactured, provided 
or an extension of time for delivery 
ff delay should occur o to causes 
beyond the control of the sellers. The 
price was pevaule by instalments, of 
which £4,620 was paid to account of 
the whole when war broke out & it 
became illegal to implement the 
contract. None of the goods had at 
that time been delivered. Thereafter 
the gee were completed & sold in 
Great Britain at an enhanced price. 
eat the having obtained a decree 





the purchasers of the goods 
arrested money in the hands of the 


sellers of the goods :—Held: (1) the 
contract was dissolved by the outbreak 
of war; (2) the sum paid to account 
of the price of the goods belonged to 
the buyers & was validly arrested in 
the bands of the sellers—Davis & 
PRIMROSE, LTp. v. CLYDE SHIP- 
BUILDING & ENGINEERING Co., LTD. 
(1918), 56 Sc. L. R. 24.—SCOT. 

402 vi. -—~ —— .-—In May 
1914, Scottish engineers contracted 
with Austrian shipbuilders to build 
a set of marine engines, payment to 
be by instalments. The first instal- 
rent had been paid, but no part of 
the engines had been built when war 
broke out & further performance of 
the contract became legally impossible. 
After the war on action brought for 
repetition of the instalment paid :— 
Held: as the instalment had been 

aid as part of the pros of the engines 

as the engines had not been delivered 
owing to a cause for which neither of 
the parties was responsible, defenders 
were bound to make restitution of 
the instalment.—CaANTIERE v. CLYDE, 
[1923] 8. C. (H. L.) 105; 60 Sc. L. R. 
635.—S8COT. 

402 vil. ——- ——— Enemy Contracts 
Annulment Act, 1915.}—A contract 
was made in 1911 for the sale by the 
C. co. to the B. co. of the whole of the 
output of the.C. co. In Sept. 1914, 
an agreement was entered into between 
the parties by which the terms of pay- 
ment were varied :—Held: the - 
ment of Sept. 1914, was not rendered 
pull & void by s. 3 (6) of the above 
Act, nor by Trading with the Enemy 
Act, 1914.—BRoKkEN HILL PRO- 

TARY Co., LTD. v. WABNOOK (1922), 





PRIE 
30 C. L. R. 362.—AUS. 
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J—On Feb. 2, 
1914, deft. tirm agreed to sell to pltfs. 
steel bars under a c.i.f. contract free 
Hooghly. The goods were shipped on 
July 2, 1914, per a German steamer 
which was subsequently captured 
with her cargo & condemned by the 
Prize Ct. .—Jleld : the contract under 
which the goods would be delivered 
in the Hooghly became impossible by 
the outbreak of war within Indian 
Contract Act, s. 56, & was void.— 
MADHORAM HukpKO Dag v. SETT 
(1917), I. L. R. 45 Cale. 28.—IND. 


405 i. ——— Effect of suspensory 
clause.)—By a contract made after the 
outbreak of war with Germany to 
supply German dyes, deft. was not to 
be liable in case of non-arrival] of the 
steamers at certain ports on account 
of the state of war. The ship & the 
dyes therein were seized & con- 
demned by a Prize Ct. :—FHeld : (1) the 
contract was uncnforceable; (2) the 
Royal Proclamation of Sept. 8, 1914, 

ut an end to the contract.— ABDUL 
YAZACK «6¥. Koannt Row (1918), 
I. L. R. 41 Mad. 225.—IND. 


sp. Debtor of alien enemy— Payment 
of interest in respect of transaction 
entered into before outbreak of war— 
Right to repayment.)—Where a person 
indebted to an alien enemy had paid 
interest in respect of a transaction 
entered into DLefore the outbreak 
of hostilities & sought a refund of the 
amount paid for the perlod between 
the ontbreak of hostilities & the date 
of a licence to trade obtained by the 
enemy firm:—WHeld: he was not 
entitled to such refund, as there was n° 
suspension of interest in respect of 
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goods into B. Co.’s district except for the 
paves of B. Co., & B. Co. bound itself not 

import into the German concern’s district 
except for the purposes of the German con- 
cern. By an agreement, dated in 1912, 
between the same parties & operative for 
seven years, the German concern bound 
itself to sell to B. Co. & to no one else in the 
United Kingdom for sale in the United King- 
dom anilines & chemicals manufactured by 
the German concern, & B. Co. bound itself 
to buy from the German concern & from 
no other manufacturer such dyestuffs. By 
unwritten agreement B. Co. was bound from 
its inception to import only from the German 
concern. From the time of the registration 
of B. Co. A.’s firm ceased to act as agents for 
the German concern. B. Co. sold not in the 
name of the German concern, but in its own 
name, & as a principal; but it announced 
to the world on its office windows, & to its 
customers on notepaper & other documents 
& by books, catalogues & samples, that it 
was the sole importer in England of the 
manufactures of the German concern. It 
was thus brought home to the customers that 
they were buying the produce of the German 
concern as before. The new régime was in 
effect a continuation of the agency though 
legally the agency had ceased. The business 
of B. Co. was conducted by A. & another 
director, both resident in England. The 
German concern su ag them with lists of 
prices to be charged by the German concern 
to B. Co., B. Co. making a profit by selling 
to customers at a price higher than the list. 
If an English customer offered to buy at a 
price lower than the list, the German concern 
would reduce its price to B. Co. accordingly. 
The overwhelming shareholding of the Ger- 
man concern in B. Co. caused it to be vitally 
interested, as seller & buyer, in the contract 
between itself & B. Co. & as seller in the 
contract between B. Co. & 
Down to the outbreak of war between 
England & Germany on Aug. 4, 1914, the 
control of B. Co., its -business, affairs & acts, 
were in the hands of the German concern. 
On Apr. 1, 1914, B. Co. entered into a con- 
tract with a British firm for a supply to the 
firm of dyestuffs, identified by letters & 
numbers as the manufacture of the German 
concern or of other German manufacturers, 
of which samples from Germany were in the 
possession of the Britis. frm. It was pro- 
vided that any duties imposed by the 
British Govt. on the goods should be paid by 
the British firm or the price should be 
advanced accordingly. It was further pro- 
vided that deliveries or orders off the contract 
might be suspended by either party if any 
contingency should arise beyond the control 
of the parties, such fire, as accidents, war, 
strikes, or the like. The contract covered 
@ period unexpired at the outbreak of war. 
At that date quantities of dyestuffs remained 
undelivered & were never afterwards de- 


its customer. 
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livered. An order was made by the Board 
of Trade, under Trading with the Enemy 
Amendment Act, 1916 (c. 105), s. 1, for the 
winding up of the business of B. Co., & a 
controller appointed. In the winding up the 
British firm claimed damages for breach of 
contract in the non-fulfilment of deliveries. 
The controller resisted the claim on the 
grounds: (a) that the contract was dissolved 
at the outbreak of war, because B. Co. was 
an enemy or of enemy character, because 
the parties contracted on the footing that 
the goods should come from Germany, & 
because continued existence or performance 
of the contract would involve intercourse 
with, or tend to assist the enemy; (0) that 
owing to the suspension clause no right to 
damages had yet arisen; (c) that the object 
of the contract had been frustrated, because 
the period of suspension was indefinite & 
beyond the contemplation of the parties, 
because performance of the contract was 
revented by Govt. action or embargo, & 
ecause the basis of the contract was that 
the importation of the goods to be supplied 
should continue to be possible & by reason of 
war it was rendered impossible. On applica- 
tion to the ct. by the controller for directions 
whether the claim should be admitted as a 
debt due from B. Co. :—Held: (1) at the date 
of the outbreak of war B. Co. assumed enemy 
character, &, accordingly, the contract 
became dissolved by the outbreak of war as 
being a current contract entered into with 
a co. which eo instanti assumed enemy 
character ; (2) the abrogation of the contract 
by outbreak of war being founded on public 
policy, the presence of a suspension clause 
in the event. of war did not assist the claimant, 
& if ‘“‘war’’ in the clause included war 
between Eugland & Germany the clause was 
void as against public policy, & the claim 
must be rejected; (3) assuming that B. Co. 
had not assumed enemy character at the 
outbreak of war, the claim must fail on the 
following grounds: that, the contract being 
for the supply of goods to be obtained from 
Germany, further performance on the out- 
break of war involved intercourse with the 
enemy & became illegal accordingly; that, 
the contracts having been made on the basis 
that the existing commercial conditions 
would continue & that the basis having 
ceased to exist by outbreak of war between 
England & Germany, the commercial object 
of the contract had been frustrated, & the 
contract was dissolved at the outbreak of 
war; (4) the suspension clause was not 
intended by the parties to apply to war 
between England & Germany; (5) the 
doctrine of frustration applied to contracts 
for the sale of unascertained goods.—Re 
BanDIscHE Co., Lrp., Re BAYER Co., Lrnp., 
Re GRIESHEIM ELEKTRON, LTv., Re & 
Co., Lrp., Re BERLIN ANILINE Co.. Lrn,, Re 
MEISTER Lucius & BrRuNING, [tp., [1921] 
2 Ch. 331; 91 L. J. Oh. 183; 126 L. T. 466. 


such transactions during that period.— ; June, 1914, it broke down. By an 
VALLI MAHOMED ABU v. BERTHOLD | agreement made in Jan. 1915, reaps. 
ReiF (1919), I. L. R. 44 Bom. 1.—IND. may to replace the defective parte, 


did so in r. 1915. Shortly after- 
sq. Ereciton of machtmery—Replace- | wards the machinery again broke down. 
ment of defective parte.}—~—In Mar. 191 


In July, 1915, respa. were declared to | the Spreomens of 
resps. contrac to cuppy & erec be a co “ ot oontrolled, | & void.—SYDNEY MUNICIPAL COUNCIL 
certain machinery for applit. In Mar. | directly or indirectly, by or under the | v. AUSTRALIAN Merat Co., Lrn. (1926), 
1914, the machinery was erected, & in | influence’ of, or on wholly or ! $7 0. L. R. §50.—AUS 
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mainly for the benefit or on behalf of 
rsons of enemy ae ed °? mee 
eld: the agreement of Jan. 1915, &, 
subject to the exception in Enemy 
Contracts Annulment Act, 1915, 8. 3 (5), 
Mar. 1913, were null 
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406. Add. Citations:—affd. sub nom. Friep | 419a. —— Property otherwise subject to con- 


Krupp AKT. v. ORCONERA IRON ORE Co., 
Lrp. (1919), 88 L. J. Oh. 3043; 120 L. T. 
386; 35 T. L. R. 284, H. L. 


Add. Annotations :—As to (1) Folid. Fried 
Krupp Akt.-v. Orconera Iron Ore Co. (1919), 
88 L. J. Ch. 804. Refd. Central India Mining 
Oo. v. Soc. Colonial Anversoise, [1920] 1 K. B. 
758; Re Badische Oo., Bayer Co., etc., 
[1921] 2 Oh. 831; Larrinaga v. Soc. Franco- 
Americaine des. Phosphates de Medulla 
(1922), 88 T. L. R. 739; Jebara v. Ottoman 
Bank, [1927] 2 K. B. O54. As to (2) Refd: Re 
Badische Oo., Bayer Co., etc., [1921] 2 Ch. 
331. As to (3) Refd. Guaranty Trust Co. of 
New York v. Hannay, [1918] 2 K. B. 628. 


Add. Annotation :—Refd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331. 


409a. Effect of Treaties of Peace & 
consequent Orders.|—RoOwE BroTHEers & 
Oo., LTp. v. LINDGENS (1920), 36 T. L. R. 247. 


411. Add. Annotation:—As to (1) Refd. Re 
Sutherland, Bechoff v. Bubna (1921), 65 
Sol. Jo. 5138. 


412. Add. Annotation :—Refd. Re Badische Co., 
Bayer Co., etc., 1921] 2 Ch. 331. 

412a. Insurance policy—Effect of Treaties of Peace 
& consequent Orders.|—Excress INSURANCE 
Co., LTp. v. MATHEWS (1925), 31 Com. Cas. 43. 


Ada. Annotation :—As to (2) Refd. Matthey 
v. Curling, [1922] 2 A. C. 180. 


Add. Annotations :—Consd. Simpson  v. 
Maurice’s Exors. (1929), 14 Tax Cas. . 580. 
Refd. Naylor, Benzon v. Krainische Industrie 
Gesellschaft, [1918] 1 K. B. 331; Fried Krupp 
Akt. v. Orconera Iron Ore Co. (1u18), 8S 
L. J. Ch. 304; Re Ferdinand, Ex-Tisar of 
Bulgaria, [1921] 1 Ch. 107; 
v. Rush, [1923] ] Ch. 56. 


Add. Annotation :—Refd. 
Speyer, [1919] A. C. 59. 


408. 


409. 








413. 


416, 


418. 


Re Rusn, Warre ) 


Rodriguez wv | 


fiscation.|—THE DEERGARDEN (1747), cited 
in 1 Ch. Rob. at p. 202; Tum St. Puitipe 
. (1747), cited in 8 Term Rep. at p. 556; Tue 
ELIZABETH (1749), cited in 1 Ch. Rob. at 
p. 202; THe Lapy JANE (1749), cited in 
1 Ch. Rob. at p. 202; THE RINGENDE 
JAOOB (1750), cited in 1 Ch. Rob. at p. 202; 
THE JUFFROUW LOUISA MARGARETHA (1781), 
cited in 1 Ch. Rob. at p. 203; THE CompTE 
DE WOHRONZOFF (1781), cited in 1 Ch. Rob. 
at p. 205; THE HXPEDITE VAN ROTERDAM 
(1782), cited in 1 Ch. Hob. at p. 206; THE 
BELLA GurpiTa (1785), cited in 1 Ch. Rob. 
at p. 207; THE HENIGHEID (1795), cited in 
1 Oh. Rob. ae 210; THE Fortuna (1795), 
cited in 1 Ch. Rob. at p. 212; THe FrerpENn 
(1795), cited in 1 Ch. Rob. at p. 213; THE 
WILLIAM (1795), cited in 1 Ch. Rob. at p. 
214, 
——.]—See, also, Nos. 369-371, ante. 
424. Add. Annotation setae Johnstone’ _v. 
Pedlar, [1921] 2 A. C. 262. 
425. Add. Annotation :---- Sau 
Pedlar, [1921] 2 A. ©. 262. 
429. Add. Annotation :—-As to (1) & (2) Refd. 
Casdagli v. Oasdagli, [1919] A. C. 145. 
}—LA Fuora (1805), 6 Ch. Rob. 1; 
1 Bng. Pr. Cas. 515; 165 HB. R. 828. 


Johnstone’ v. 





440a. 


445. Add. Annotation et to (1) Refd. Tho 
Rannveig, [1922] 1 A. C. 97. 
460. Add. Annolation :—-Refd. Casdagli v. Cas 


dagli, [1919] A. C. 145. 

493a. ———- ———.]|—Where a licence is granted for 
&® voyage to a hostile country, to continue in 
force till a given day, if the voyage is bond 
fide begun before that day, it continues to 
be protected by the licence, though delayed 
beyond the day by stress of weather or other 
accident over which the assured have ne 
control.-—GRONING v. CROCKETT (1811), 3 
Camp. 83; 170 E. R. 1313, N. P. 





Part V.--—Acquisition of British Nationality. 


515. Before this case add 


ante.” 


Add. Citation :—26 Cox, C. C. 211, D. ©. 
Add. Annotalion :—Consd. Markwald v. A.-G., 
[1920] 1 Ch. 348. 


520a. .|—A natural-born German sub- 
ject left Germany in 1878 & went to Australia, 
where, in 1908, he took the oath of allegiance 
to His Majesty & was granted under the 
powers of the Naturalisation Act, 1903, a 
certificate of naturalisation by which he 


** See note to Part I., 


520. 








became entitled to all political & other rights, 
powers, & privileges to which a natural-born 
British subject is entitled in the Common- 
wealth. He subsequently became a resident 
in London & was charged & convicted for 
that, being an alien, he had failed to furnish 
to a registration officer the particulars re- 
st by Aliens Restriction (Consolidated) 

rder, 1916, & his conviction was afterwards 
upheld by a Div. Ct. In an action brought 
by pitf. against the A.-G. for a declaration 
that he was no alien in England, but a liege 


ed 


PART IV. SECT. 5, SUB-SECT, 1. fpply 2 an ant ble e eee by poen Ne aa ata ‘ey ie ae se 
icence— er subsequent marriage a natural- C. ytulus oO uralise 
cic PMc ee pee ised British subject has herself become | persons.}-—An alien naturalised in 
entrusted to grant licence.}—Held: the | © British subject but has not, while | Canada under the above Act acquires 
fact that a contract had been approved | 3 widow, obtained a certificate of | tho status of a Sati Rubject.— Ze 
by the officer who was de facto eeteated naturalisation in the United Kingdom. re er ha [1918] 3 W. W. R. 876; 
by the Crown with the exercise of the ox moc v. ge (1920), 27 | 43D. L. R. 49.—CAN 


prerogative to grant licences to ee 
with the enemy was an answer 
peewee ore t with ine 

my.—-DONo v. SCHROEDER 
(1918), 22 C. L. . 362.—AUS. 


PART V. SECT. 3. 
618 ll. ——  —— Child of mother 
galt wonned subsequent marriage.}— | 1870 (ce. WA 
Sect. 10 (5) of the above Act aoe not ! (1920), 27 O. 


Com 
child of man 


sect. dcas not appl 
mother has m 


monwealth 

Pied 1903-1917, s 10—dffect—Slep- 
uralised under Natur- 
alisation Act, 1870 ‘S 14).}The above 
naturalised under Naturalisation Act, 
(po ”. 

rm R. §626.—AUS., 
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vi. Naturalisation dete =F iltizes of 
applicant—Previous conviction.}—The 
fact that appct. had several years 


Naturaltsation 


before undergone a_ sentence of 
imprisonment in default of paying a 
fine for supplying intoxicating liquor 
to an Indian is rot a bar to hia claim 
for naturalisation under the aus 
Acts.—Re BREENIK alla 68 D. L. § 
233; 34 Can. Crim. Cas. 167. —CAN. 


to a child whose 
@® man who was 


PEARCE 


Cases 520a—541. 


632. 
533. 


536. 
587. 


subject of His Majesty the King, & entitled 
to the protection of His Majesty the King in 
all parts of His Majesty’s Kingdom & 
Dominions :—Held: neither the taking of 
the oath of allegiance alone, nor the taking 
of the oath coupled with the grant of the 
certificate in Australia, made pltf. a British 
subject in the United Kingdom, & he was, 
therefore, an alien when in the United King- 
dom, & the declaration must be refused. 
Pitf. was at least to this extent to be regarded 


Part Vi.—Loss of 


Add. Annotation :—As to (2) Consd. Re Ross, 
Ross v. Waterfield (1929), 46 T. L. R. 61. 
Add. Annotations :—Consd. Fasbender v-. 
G., [1922] 1 Ch. 232. Refd. Re Chamber- 
lain’s Settlement, [1921] 2 Oh. 523; Fas- 
bender v. A.-G., Kramer v. A.-G., [1922] 2 
Ch. 850. 
Add. Citalion :—-26 Cox, C. C. 177, D. O. 
Add. Citations :—16 L. G. R. 764; 26 Cox; 
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as an alien, that he was a person so described 
in British Nationality & Status of Aliens 
Act, 1914 (c. 17), & for the purposes of that 
Act. He was a person entitled under that 
Act to apply as an alien for & to have granted 
to him in the United Kingdom a certificate 
of naturalisation.—MARKWALD v. A.-G., 
[1920] 1 Ch. 348; 89 L. J. Ch. 225; 122 
L. T. 603; 36 T. L. R. 197; 64 Sol. Jo. 239, 
C. A. 


British Nationality. 


5388. Add. Annotations :—Consd. Fasbender v. 


A.-G., [1922] 1 Ch. 232. Refd. Re Chamber- 
lain’s Settlement, [1921] 2 Ch. 5383; Fas- 
bender v. A.-G., Kramer v. A.-G., [1922] 2 
eon 850; Kramer v. A.-G., [1923] A. C. 
28. 


538a. ——— British woman marrying alien—In time 


of war.|—FASBENDER v. A.-G., KRAMER v. 


A.-G., No. 49d, ante. 


C. O. 244, D. O. 


Part Vill—Immigration 


640. Add. Annotation :—Refd. Johnstone v. Pedlar, 


[1921] 2 A. ©. 262. 


PART VI. 


sb. Revocation—-Whether reasons need 
be stated.j}—A revocation of a _ cer- 
tificate of naturalisation need not state 
the reasons of the Governor-General.— 
MEYER v. POYNTON (1920), 27 C. L. R. 


436.—AUS. 

80, Effect of Treaty of Peace 
with Germany. )—Art. 278 of the above 
Treaty does not affect the right of the 
Governor-Genoral to revoke the cer- 
tifleate of naturalisation of a natural- 
born German subject.—MEYER wv. 
POYNTON (1920), 27 C. L. R. 436.— 
AUS. . 

sd. Declaration of intention to be- 
come citizen of foreign State.}—By 
going to the United States & there 
making a declaration of intention ae 
become ua citizen of that seeh eet Rie 
erson of German birth naturalised 
n Canada does not cease to be a 
British citizen.—-NEWMAN (or NEU- 
MAN) ¥v. BRADSHAW, [1917] 1 W. W. BR. 
1223; 23 B.C. R. 492.—CAN., 

5341, British Nationality & Status 
of Aliens Act, 1914 (c. 17)}—Declara- 
tron of alienage—Effect on ees haces 4 
under Military Service Acts.J}—A 
natural-born British subject who ia 
also an American subject, & has been 
duly oalled up under Military Service 
Act, 1916, ss. 3, 11, is not relioved 
from his obligation to serve by a 
declaration of alienage under British 
Nationality & Status of Aliens Act. 





1914 (co. 17).—Re Horns, [1919} 
N. Z. L. R. 190.—N.Z 
PART VIII. 
540 ix. Son of domiciled China- 





man.}—The domtoil gained by a China- 
man in Canada was held not avail- 
able for the benefit of his son, twelve 
years of age, who had lived his life- 
time in China, 80 as to give the son 
Canadian domicil.—Re ONG SURRY 
Mona, [1921] 8 W. W. R. 122.—CAN. 
540 x. Son of naturalised Rus- 
sian.J—A Russian, an insane person, 
was held for de * tation under Im- 
cugravion Act (Consolidation), s. 38. 
His release was applied for on the 





and Expulsion of Aliens. 


541. Add. Annotation :—Refd. Johnstone v. Pedlar, 


[1921] 2 A. C. 262. 


ground that his father had _ been 
resident in Canada for a number of 
years & had been naturalised there, 
& that the domicil of the father 
applied to the son:—Held: the son 
had no domicil in Canada & was 
expressly prohibited from landing 
under the Immigration Act.—Re 
LIPSTEIN, [1923] 2 L. R. 1055; 56 
N. 8. R. (G. & R.) 292.—CAN. 

e (p. 193) i. .}—A deporta- 
tion order made by an immigration 
officer, when there is no Board of 
Inquiry in the vicinity of the port of 
entry, must show on the face of it 
that there was no such Board there.— 








R. vo. BANNSTEAD, Ex p. HIANSON, 
Ex p. Mouer (1920), 65 D. L. R. 
387.—CAN. 

sf. Immigration Act, 1901-1920— 


Prvhibtied immigranti—Onus of proof— 
Evidence of prosecution incomplete. }— 
Where, on a prosecution under sect. 5 
(2) of the above Act, the prosecution 
proves some only of the relevant facts 
& does not complete them so as to 
enable the tribunal to come to a con- 
clusion one way or the other, the aver- 
ment that deft. is an immigrant & has 
entered the Commonwealth within 
three years before failing to pee ae 
dictation test is, under sect. 5 (3), to 
be deemed to be proved in the absence 
of proof to the contrary by the per- 
sonal evidence of deft.—GaABRIEL v. 
AH MOOK (1924), 34 C. L. R. 691; 31 
Argus L. R 84.—AUS. 

sj. Person born tn Aus- 
tralia returning from abroad.]—Where 
a person born in Australia has left the 
Commonwealth, the question whether, 
when he attem ts to re-enter the 
Commonwealth, he is an immigrant 
within the above Act depends on 
whether he is as a fact coming back 
to Australia as to his home.— DONOHOE 
ve. WONG Sav (1925), 36 OC. L. R. 404.— 


AUS. 
sk. Application to imm 
date of enactment.)—Applt., an 
eged prohibited t, entered 
the Commonwealth not later than the 
bard 1906 & the dictation test, which 
e fafled to pasa, was applied to him in 
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the year 1930. No substantive evi- 
dence was adduced that appit. had 
evaded an officer, the only evidence of 
this fact being the averment thereof 
contained in the information :—Held : 
8s. 5 (1) (a) of oe ation Act, 1901- 
1925, o operates & apples to immi- 
grants who enter Australia after the 
date of its enactment.—AH You - 
GLEESON (1929), 43 C. L. R. 589; 
A. LJ. 160; (1930), Argus L. mt. 373. 
sm. European language—W hat 
is.J—The expression ‘‘an Kuropean 
language’ in Immigration Restric- 
tion Act, 1901, s. 3 (a), means a 
standard form ‘of speech recognised 
as the received & ordinary means of 
communication among the Inhabitants 
of an European community for all 
pon oses of the social body. Soo 
c is not such a language.—R. 
Ween, Ez p. K18ck (1935), 52 C. me R: 
234; 8A. . J. 348; 41 Argus L. R. 
Pepi, 








Refusal to hear 
dictation. nae ee eee of not less than 
words in the Italian language was 


dic ted to an immigrant by @& person 
duly authorised under sect. 3 (a) of the 
Immigration Act, 1901-1935. The 
immigrant, who deliberately prevented 
herself from hear the dictation, 
refused to, & did not in fact, write any 
words in the Italian or any language : — 
Held: the immigrant had failed, 
within the meaning of sect. 3 (a), to 

bs the dictation test.—R. v. Davey, 

. FREER (1937), 56 C. L. R. 381; 

43 Us L. R. 71.—AUS. 

e(p. 194) f. ** Landing ’’— 
What is.}—‘‘ Landing ” is the original 
act of landing & not the return of a 
certificated Chinese resident of Canada 
from a short visit to an adjacent city 
in the ros Bogacrs —R. wv. FONG 
poor: {1919} 1 W. R. 486; 45 
D. L. R. shal 31 Can: Crim. Cas. 78.— 


; hether re 
1910 efit _the 


sl——__ —- WwW 
Immigration Act, 
wers & mode of procedure of the 
oard of Inquiry as to deportation 
under the latter Aot are repugnant to 








541a. Alien “ found in the United Kingdom ”’ after 

leave refused—Alien landed in custody of 
A French subject 
landed in the United Hingdom on Mar. 14, 





Irish Free State police.| 





the former Act, & do not apply.— 
Re IMMIGRATION AcT, R. v. JEN JANG 








How, [1919] 3 W. W. R. 271; 47 
D. L. R. 538.—CAN. 

sm. -}-Sect. 18 of one 
former Act is not re ugnant to s 
of ibe eeu Act.—Re JUNG YIN, P1921) 
3 W. W. R. 194.—CAN. 


sn. Chinese Immigration Act, 1923 
(c. 88)—- Deportation order — Appeal 
from—FPerson not Canadian citizen or 
having no Canadian domicil.J—Held : 
the ct. had no jurisdiction to interfere. 
—Re YEE Foo, [1925] 2 D. L. R. 1113; 
44 oe Crim, Cas. 17; 560. Ll. R. 
669.—CAN. 

s aes P. Re YOuNG SuE Hine (1926), 
37 ee 227; [1926] 2 W. W. R. 


374.—O 
sq. 1 Certiorari in 

general lies with respect, to an order for 
deportation made under sect. 26 of the 
above Act; & sect. 38 is no bar to its 
ap lication to such orders when made 
without or in excess of jurisdiction or 
in violation of the essentials of justice. 
—Re Low Hona Hing, [1926] 3 
D.L. R. 692; [1926] 2 WW. W. R. 597; 
46 Can. Crim. Cas. 65; 37 B.C. R 
295.—CAN. 

sr. Alien allowed tu land pending 
inquiry-—Omission to obtain depasit as 
security.|—Held: not equivalent to 
an assent to the alien being landed.— 

. wv Lee CHow Ying, [1927] 1 
W. W. RR. 527; 47 Can. Crim. Cas. 
203; 38 B.C. R. 241.—-CAN. 

st. Certificate obtained by fraud— 
Conclusive.|—When the Controller of 
Chinese Immigration has concluded 
after inquiry that a Chinaman is 
entitled to enter Canada & has per- 
mitted him to land & given him Tho 
certificate provided for in sect. 17 of 
above Act, the Controller has ex- 
hausted his jurisdiction & even though 
it is afterwards discovered that a 
fraud has been committed on him, 
the Chinaman’‘s right to be in Canada 
can be contested only bofore a judge 
as provided in sect. 17 of above Act.— 
R. v. CHIN Sack, [1928] 1D. L. R. 779; 
11928] 1 W. W.R. 618; 49 Can. Crim. 
Cas. 43; 39 B.C. R. 223.—CAN, 

Sv. Habeas corpus—Right of 
pe claiming Canadian _ birth.|— 

hinese Immigration Act, 1923 (c. 38), 
8. 38, enacts inferentially that any- 
one claiming Canadian birth has a 
right to apply for relief by way of 
habeas corpus from the Comptroller’s 
decision.—Re CHINESE IMMIGRATION 
Aor & LEE CHOW YING (1928), 49 Can. 
Crim. Cas. 168; 39 B.C. R. 322.—CAN. 

sw. Chinese Immigration Act, 1927 
(c. 95)-—Decision as to validity of 
certificate—No appeal.)—Kx pp. CHEN 





ny 

















SHack (B. C0.) (1928), 50 Can. Crim. 
Cas. 137.—CA 
oe Previous dcportation—Bar 
admission.}—Re Lim Coorr a 
aks 1 W. W. R. 233; revsg., (1930) 1 
R. 894; 53 Can. OC. "357 + 42 
GC. R. 496; sub nom. R. v. LIM 


Gare deg (1930), 54 Can. GC. C. 383; 
43 B. O. R. 54.—GAN 


sy. —— Habeas piace for 
examination—App preg from.J—h. v. LEE 
Moon Koo, [1931j"1 W. dhe DELS 
ay es C. 0. 188; 43 B.C. R. 458,— 


sm. Certificate—iIcffect of decision 
as to validity.J}—When the validity of a 
certificate under Chinese Immigration 
Act, 1927, 8. 17, has been decided by 
the ct., it is bin bin ding upon the controller, 
& his act on registering an alien out 
is ministerial & not judicial.—-Re 
OHINESE IMMIGRATION AcT, & CHIN 
Saox (1931), 45 B. OC. R. 3.—CAN. 


80. Validity of ion 
order.J——An order for deportation will 








haa 


be upheld, although the procedure lait 
down by Chinese Immigration Act, 
1927, s. 10 (2), is not strictly followed, 
if an opportunity to retain counse)] is 
given, & no injustice is done. —R. v. 
JUNG SUEY MEE (1932), 46 B. C. R. 
533.—CAN. 


a (p. 195) i. Detention for return 
to Touts not specified in order—After 
admittance refused by country specified 
in order.J—An order had been made 
under the above Act for deportation 
of w native of India to the United 
States. On the refusal of the United 
States immigration oflicials to allow 
him to enter he was held for deporta- 
tion to India :-—Held : he was illegally 
detained & was entitled to his dis- 
charge.—-Ike SANTA ea [i924] 3 
D.L. R. 1088; 3 W. . R. 1645 34 
B.C. R. 190..--CAN. 


qa (p. 195) ii. ——- Attempting to land 





forbidden person.j\.--R. 0.) PALANGIO 
(1912), 22 O. W. R. 540303 Of. WL NN. 
1440; 4 D. L. R. 611.---CAN. 


so. ———- Whether repugnant to 
“ee Immigration Act, BR. S. C., 
1906 (¢«. 95).)—Reée IMMIGRATION al 


R.v. JEN JANG How, [1919] 3 W. W. I 
271.--CAN, 


sa. -———- ~=—P’roceedings 
criminal proceedings.|-—-R. v. 
ZOFKF, {1919} 3° W. W. RR. 
D. L. R. 533.—CAN. 

sh. ----- =~ — ——.] Re =IMMI- 
GRATION Act & Wona SHER (1922), 
66 DPD. I. RR. 485; 37 Can. Crim. Cas. 
371; [1922] 2 W. W.. lt. 156.—CAN. 


under--- Not 
ALAMA- 
281; 47 


80 mores ee J—-T’e =—0 PONG 
Fook. Wing. “He IMMIGRATION ACT, 
fAgzey 4 L. kK. 1084; 38 W. WL. RR 


819.-—-CAN. 

t(p. 195)3. -—-- ---~- —--~ Persan not 
Canadian citizen. or having Canadian 
domictl.|--The «ot. cannot interfere 
with what is done ny the Immigra- 
tion officers looking to the deportation 
of aliens who have not. acquired 
Canadian  domiicil.---2e GOTTESMAN 
Ca 29 Can. Crim. Cas. 439; 41 

t. 54735 13 0. WL N, 314.—CAN, 


t (p. 195) ii. ——--- -—--- 
Motion for release from custody of one 
held for deportation under tn order of 
® Bourd of Inquiry, was dismissed for 
want of jurisdiction in the ct. under 
sect. 23 of the above Act. Appet. has 
not shown that he was a Canudian 
Spee or had Canadian domicil.-— 
R. SCHOPPELREL, [1019] 3 W. W. RR. 

392. —CAN. 

t (p. 195) iii. - 
Tho ct. bas no power to interfere with 
an order of deportation made by the 
Board of Inquiry unless the person 
ordered to be deported be a Canadian 
citizen or have Canadian donmicil.— 
Re IMMIGRATION ACT & WONG SEK 
(1922), 66 D. LL. R. 485; 37 Can, Crim. 
Cas. 371; [1922] 2 W. W. R. 156; 





ibs 59 YD. I. R. 626; 36 Can. Crim. 
Cas. 404; 30 3B. O. R. 70.—CAN. 
t (p. 195) we wre eo 


Habeas corpus will lie in respect. of a 
deportation order made by an immipgra- 
tion officer whose jurisdiction sou to act 
in the stead of a Buard of Inquiry is not 
shown on the face of the order, although 
an appeal by appct. to the Minister of 
the Interior under sect. 19 of the above 
Act has been wunsuccessful.---R. wv. 
BANNSTEAD, Ec op. HIANHON, Ee ip. 
MOLLER (1920), 55 D. L. R. 2%7.-—-CAN. 

t (p. 195) v. --—--,|—If it 
be proved that the Board of Inquiry 
has not acted judicially, but mercly 
on instructions from Ottawa, in 
ordering the deportation of a China- 
man, the ct. would be bound to grant 
an application for a writ of habeas 
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Vol. If.—Aliens. Case 541a. 


1933, with a French passport, which was en- 
dorsed with conditions prohibiting her em- 
in the 
ar. 22 those conditions were varied by a 


United Kingdom. On 


coeinathemieaeatnedhemeteedentaentgeaitete nee taseeme a Rd 


corpus.—Re JUNG YIN, [1921] 3 
Ww. W. N. 


R. 194.—CA 

t (p p. 195) vi. .}—-An 
appeal lies in habeas corpus proceedings 
where & person is detained under the 
above Act.—Z?e IMMIGRATION ACT & 
Wong SHER (1922), 66 D. L. Rh. 495; 
87 Can. Crim. ae 371; [1922] 2 

t (p. 195) eit serene em, JA 
appeal lies to the Ct. of Appeal from an 
ordor mado in habeas corpus proceedings 
releasing a porson detained under the 
above Act.—-2?e Pona Fook WInNa, #e 
IMMIGRATION Acr, [1923] 4 D. L. Rh. 
1034; 3 W. W. RR. 81%.—CAN. 

p. 195) i. ——-—- ---— -- =~ Chinese 
immigrant. |----Under sect. 23 of the 
above Act tho et. is prevented from 
interfering with the decision of wa Board 
of Inquiry concerning the admission of 
a Chinaman to Canada.—Re Wong Sur 
Wir, (1921) 3 W. W. RR. 116. CAN, 

v (p. LOS) ii, ---~-- -——--- --- - a 
The decision of a Board of Inquiry uN 
to the admission of a Chinaman is not. 
subject’ to review by the ct.-—/e 
ON Mona, [1921] 3 W. W. R. 


122 


Ce ee rt 


sd. Jmmigration Amendment  <Act, 
1919 (ec. 25) --Not retrospective. }-—-de 
IMMIGRATION AcT & SANTA SENGN: 
[1920] 2 W. W. R. 999.—--CAN. 

se. —-—- Appaintment of immigra- 
tion officer---Sufficiency, |---The — sizna- 
ture of the Acting Deputy Minister 
of Immigration & Colonisation — is 
suilicient. —-/ee DPArpas, [1921] 1 
W. W. XR. $49.--CAN. 
Deportation order —- Form 
of order.|—Where en order only stated 
“Ppl. 23°" as the reason for deportiu- 
tlon :---7feld: such an order was 
defective.—-R. ov. LANTALUM, Ia op. 
OrFEMAN (1921), 62 D. L. KR. 2235 35 
Can. Crim, Cak. 205; 48 N.B. RR. 448. 
CAN. 


i. -—-—— 





Amendment of 
order of = deportation, 
insuficicnt In form as not showing 
ae may be amended by the 
mmigration officer.---le PAPAS, [E921] 
1 W. W. RR. 949. - CAN, 


sh. J bali Law (hh. S.C, 
1927, ¢. 93)—Right to annul eorpulsion 
order {~The tribunals have not) power 
or Jurisdiction to annual an expulsion 
order made against an immigrant on 
the strength of the immigration Jaw 
even if they think the officials charged 
with administering the said law havo 
not. applied their crders” correctly.—- 
YERSHEMAKY ¢c. Mogutn (1928), Q. RR. 
45 K. B. 166.---CAN. 

sa. ---~- Right of illiterate relatives to 
admission--—HKffect of disqualification. |-~- 
M., aon immigrant froma Sapun in 1914, 
subsequently obtained & certificate of 
naturalisation as u Canadian citizen. 
In 1928 his wite & two children on 
arriving at Victoria from Japan were 
refused entry on the ground that they 
had not in their possession a valid 
passport issued in & by the Govern- 
ment of the country of which thoy were 
citizens as a ira by order in council 
pursuant to sect. 3 (i) of tho Tmunigra- 
tion Act. On habeas corpus proceed - 
ings appets. claimed that) notwith- 
standing their not having @ paseport 
they were entitled to admission into 
Canada by virtac of geet. 3 (4) of the 
Immigration Act: Held : sect. 3 (ft) 
is restricted to the que sstion of iliitcrary 
of relatives of an admitted immigrant, 
& when otherwise disqualified such 
pees are prohibited from entering 
Canada. ~~ Ite ToKU NIsHL (1928), 
41 * Cc. Ht. 199.—-CAN. 


Warrant of denortution need 
ioe rie addressed to officer where alien 


8 e 
order. |----An 
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condition requiring her departure from the 
United Kingdom on that day. She went 
forthwith to the Irish Free State. An order 
for her deportation therefrom was made by 


oe ee 








detained. —-The MaH Funa (1930), 54 
Can. 0. O, 374.--CAN, 


Validit deportation order 
—What must be ee ]}—-An order for 
deportation made by a Board of 
Inquiry under sect. 33 (7) of Immigra- 
tion Act, 1927, which states that it was 
mado because tho deportee has entered 





Vanada surreptitiously is not invalid - 


because it does not also state that the 
Board found that he was not a Oana- 
dian citizen & did not have Canadian 


cone: ma ” TAKHAR, [1931] 3 
Ww. 37; 66 Can. OC, c: 376; 44 
Bo re Seu :; (1932) 1D. L. R. 332.— 


AN . 

st. -J—In a deporta- 
tion order the reasons for the deporta- 
tion must bo clearly stated. It is not 
sufficient to state as a reason that the 
deportee’s entry was effected contrary 
to sect. 35 (7) of the Immigration Act. 
If not sufficiently stated the deportee 
ie malty eg be discharged on habeas 

MUNETAKA SAMEJIMA, 

11931) 3 W. W. R. 56; 44 B.C. R. 
317.—CAN. 

sv. —— —— No fair hearing— 
Habeas _ corpus.)—HRe VEREGIN, 1933] 
2 hk W. R. 409.—CAN. 
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osts. }— 

Application of K. B. Rule 961.— 
VEREGIN v. SMITH, ([1934] 1 W. W. R. 
341.—CAN. 

sg. Defective deportation or¢ler 
uashed—No er of amendment. 

he Board of uiry when a deporta- 
tion orger is ‘oan fetice on ita face, 
has the right to recall it & substitute 
therefor an order in proper form, s0 
ong as the defective order had not 
. been acted upon. Even after it has 
been served on the person iu custody 
& constitutes the return made to a 
writ of habeas corpus, it may still b 
leave of the ct. or ju be amonded, 
or another order subs tuted for it 80 
as to make it conform to the finding 
of the Board. But after a deportation 
order which is not in accordance with 
the Act has been quashed by a ct. 
havi jurisdiction, it cannot be 
amended for there is nothing to amend, 
the order of the Board no longer exist- 
ee Sie mat SAMEJIMA wv. K,, 
(1982) 8S. C 640; 4D. L. R. 246; 
68 O. O. O, 300. —CAN. 

sv. Prisoner in gaol pending 
deportation—Five months after ina- 
tion of sentence— Grant of habeas as conpus. -) 
—R. v. STACHOW, [1932] 2 W 
698.—CAN. 


8x. 











Deportation “ forthwith ’— 
he of delay in obtaining passport.)— 
ere in proceedings under sects, 40 
ear of Immigration Act, R. 8. C., 1927, 
ary, has been held & the de- 
nontat on of the immigrant has been 
duly ordered, the fact lined ‘there is a 
nk oelay bef ore & passport prom ey 
applied for, can be obtained from the 
immigrant’s country does not render 
the order ineffective on the ound 
that sects. 42 (3) & 19. vg e Act 
require such person to deported 
** forthwith.’’—Re J oa {1932} 3 
Ww. We R. 29; (1933] 1 D. L. R. 123; 40 
roi . R. 4943 58 0. C.C. 328.—CAN. 


Meaning  of.jJ— 
i Porthwith * in the provision in 


Immigration Act, R.S8. C., 1927,8. 42 (3), 
that when a inan is ordered to 
deported ‘‘ he shall be deported an - 
with ’> means within a reasonable time 
hav regard to all the circumstances. 
—Re ue (19371 3 W. W. R. 136; 7 
F. = J. (Can.) 85.—CAN. 

e, 


Suffictency of procedur 
Following a complaint under poh 40 
of on Act, R. S. C., 1927, an 
ee on by a Board of In aniry 
da on which it was akawn: that 
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the immigrant had been a public 
c on the city of Winnipeg & the 
decision of the Board was that be be 
deported on the ground that he was 
not a Canadian citizen or a person 
having Canadian domicile & had be- 
come ‘‘in Canada a public cha 

—Held: although the decision o the 
Board on such an inquiry must be 
accompanied by full reasons yet in 
ney ertloulart case there had been ample 
articular 


because to be a public 
char is to 


he city of Winnipeg 
“in Oxnade. a@ public charge,’’ & 
aings the deportee admitted the truth 
of the complaint there was no defence 
which could be offered which von 
be effective. Pr ar Samejima 
R., [1982] 8. R. 640, does not call 
for greater particularity than was fur- 
nished in the present case. The fact 
that no papers were served upon the 
deportee before or during the inquiry 
is not objectionable where ample 
notice is given orally, especially in the 
case of a deportee unable to read Eng- 
lish.—e NAUMIEO, [1932] 3 W. W. R. 
693; 40 Man. L. R.:622.—CAN. 


sa. = R i "to oe of laa red 
corpus. roadly-speaking, every alien 
who has been admitted into & is 
actually in Canada & who has been 
taken into custody on a charge for 
which he may be deported, is entitled 
to the benefit of the writ of habeas 
corpus to teat in ct. if his detention is 
according to law. a Aa oe & 
zOoYT wv. R., {1933} S R. 36; 1 
D. _ < 358; ee C. oc i alfa. (1932), 


pi E. iesention es “of ce ae 
Pardon. k—The S eantanos or term of 
imprisonment of a convict released by 
ardon has not “ expired ’’ within 
romigration ao ae 8s. 43.—Re 
Asie jan [1933] 2 i: R. 362; 
Man. L. R. 306; 60 ec 0.118. —CAN 


sd. ———- ———- -}—The poutenee 
or term of imprisonment of a convict 
peceres by pardon has “ expired ”’ 
within Immigration Act, 1927, 5s. 43. 
—Re ROYAL PREROGATIVE OF MERCY 
IN DEPORTATION PROCEEDINGS, [1933] 
2D.L. R. 248; &.C,. R. 260; 590,C,C 
301.—CAN. 

£6. Detention of Canadian—No 
lability for false arrest.}—The fact that 
& person taken into custody & in- 
vestigated under an order of the Deputy 
Minister of Immigration made pur- 
suant to a complaint under sect. 42 of 
Immigration Act, R. 8S. C., 1927, is 
found to be a Canadian citizen by birth 
&, therefore, not subject to deporta- 
tion as an undesirable narra Bre does 
not render the Deputy Mi r liable 
in an action for false arrest & imprison- 
ment, even though the complaint did 
not give the full particulars called for 
by sect. 41.—WaADE (OR ANDERSON) ¥. 
Haan, [1934] 3 W. W. R. 219; [1935] 
1D. LL. R. 543; 62C.C. C. 260; affd., 
SD. L. R. 756; 64 C. C. C. 21; 43 
Man. L. R,. 295.—CAN, 


sf. Deportation order—Appeal 
Jrom diemigsal of habeas corpus pene 
aopotitlon order had been made, 
under sect. 42 of eration Act, 
R.S.C., 1927, & who had sought 
unsuccessfully by habeas pro- 
ceedings to be set at liberty & had then 
py Pleo to the Ct. of Appeal from the 
missal of his habeas corpus petition, 
now Soplicdt to be let out on bail 
pending the hearing of the appeal :— 
eld: there Is no power in the ots. 
to grant bail in such a oase.—R. 
COLEMAN, [1935] 3 ie a R. 161; vi 
D.bL. R. 444; 64 0. CO. C. 251; 48 
Man. L. R. 380.—CAN 


sx, ~—— Foreign ray of Canadian 
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the executive authorities of the Irish Free 
State, & on Apr. 20 she was brought to 
Holyhead in the custody of the Irish Free 
State Police. & there handed over to the 


citizen-—Itight of iby. a woman of 
French nationality may not enter 
Canada as the e of a Canadian 
citizen in the absence of proof of her 


husband’s cenent -— VARIN v. 
CORMIER Sei 3D. L. R. 588; 69 
Can. C. C. 142.—CAN. 





sy. a oa as to birth- 
place — Appeal — Time for.J}—Appeal 
from order for examination as to 
whether appct. was born in Canada held 
prometire: .—R. v. SHIN Som (1937), 52 

C. R. 79.—CAN. 

BZ. Illegal eniry-—Effort of pos- 
session of as assport.|\—-The fact that a 
person in Canada has obtained a pass- 
port from the 





roper authorities bas 
nothing to do with the question mitts 
under Immigration Act, R. 8. C., 1927, 
whether he had illegally entered 
Canada.—He BANTA SINGH, [1938] 1 
W.W.R. 328; 1D. LL. R. 789.—CAN. 


oc Opium & Narcotic Drugs oo 

— Proceedings under—Not criminal 

eesti eed Loo LEN (No. 1), [1 24] 
909; 1 W.W.R. 733; 41 


Can. Crim. Cas. 386; 33 B. C. R 
448.—CAN. 
sk. —— Conviction wnder—No order 


against Peper alon 2 Oe to make sub- 
sequent order.J—There is no power to 
make an order except at the time of 
conviction.—Re Jon Fona (1923), 53 
O. L. R. 493; 24 O. W. N. 39.—CAN. 

sl. —  — —— —— ————.] — AD 
order against deportation made sub- 
ee rrenee is invalid.— 2. v. Lek Park, 
(1924) 4 D. L. R. 883; 3 W. W. R. 
490.—CAN. 

sn. Necessity for 
order.}—Since under r Opium & Narootis 
Drug Act, 1923, s. 25, deportation 
follows automatically in the case of the 
conviction of an allen under sect. 4 (d), 
it is not necessary for a formal order 
for deportation to be made in such a 
case.—R. v. Woo Fona Toy (B.C.), 
[1926] 3 W. W. R. 703.—CAN, 


so, -——— Validity of warrant.}— 
The omission of the figures ‘‘ 1923 ”’ 
from the citation of the Act does not 
invalidate the warrant.—R. v. GAN, 
en 3 W. W. R. 783.—CAN, 


—— —— Subsequent detention 
jen ‘deportation — Validity. }— Accused 
was convicted under s, 5a (2) of the 
1911 Act & fined with imprisonment 
in default of payment. The fine was 
not paid, & on the termination of 
the imprisonment prisoner was held 
for deportation under s. 10) :—Held : 
the purpose of s. 106 was to superadd 
the penalty of deportation as a con- 
sequence of a conviction for the com- 
mission cf any of the statutory offences 
created by s. 5a.—R. vy ae (1923) 
1D. LR. 1007 5 56N.8S. R. (G. & R.) 
372.—CAN 


sl. ——- ———- ———- ——-. }_-Re SuE 
SUN san 2), [1982] 3 W. Ww. R. 


a 

-}—Before 
ous veonvioted under Opium & Narcotio 
Drug Act, 1929, can be detained in 
custody for deportation an inquiry 
must be held to determine, first, that 
he has been convicted under one of the 
clauses of sect. 4 of said Act specified 
in sect. 26‘ thereof &, secondly, that 
he is an alien.—R. v. Low KEE; R. 
v. WonG Kit CHow, [1937] 3 W. Ww. R. 


7. ae N, 

Application 
for release: Where an alien has been 
convicted under s. 5a(2) of the 1911 
Act & upon termination of the im- 
pecoomeny imposed is detained for 

ortation under s. 100, he is vee 
entitled to release on habeas 














od 














the ground of having Canadian omicil 
within Immigration Act, 38. 43.— 


? 


police of the United Kingdom, by whom 
she was detained under arrest. 
subsequently charged that she, ‘ 


_ alien to 
? . CHANG Sona, [1924] LD 
fiel: 1 W. W. 778; Can. 
Crim. Cas. 8; 33 Be C. Ry i76-CAN. 


er. ——.J—A 

warrant of deportation regular on fts 
face having issued after prisoner had 
served his sentence on conviction under 
the 1911 Act, the ct., on an application 
in habeas corpus proceedings, can only 
inquire into the truth of the statements 
made in the warrant, & cannot inter- 
fere by reason on the unlawful Imposi- 
tion of hard Jabour by the sentence & 
conviction.—R. v. Cuow Tone (1924), 
34 B.C. R. 12.—CAN. 


st. _—— * .J—Where 
a prisoner has been convicted of an 
infraction of the 1923 Act & is held for 
deportation, the mere fact that the 
warrant committing him for deporta- 
tion, although stating him to be an 
alien, does not show or recite that a 
Board of Inquiry was held as provided 
by Immigration Act, is not a ground 
for granting a writ of habeas corpus.— 
R.v. GEE Dew (No. 3), 11924]3 D.L. fh. 
186; 2 W. W. R. 793: 42 Can. Crim. 
Cas. "213 ; 33 B. C. R. 548—CAN. 


habeus cori bat gees roceedinzs - were pro- 
aetna arising out of a criminal 

eo” & withie the exception to the 
juriedietion of the Supreme Ct. of 
Canada under Supreme Ct. Act, R.S8.C., 
1906, 8. 36.—JUNGO LEE v, R.. 1927] 
1D.L. R. 721; 46 Can. Crim. Cas. 329; 
[1926] S. C. R.652—CAN. 


sw. Appeal, |— 
Accused was convicted under s. 5a (2) 
of the 1911 Act, & condemned to pay a 
fine, & in default of payment to 
imprisonment. Upon termination of 
the imprisonment he was kept in 
custody for deportation under &. 100. 
A writ of habeas corpus was granted & 
accused ordered to be discharged from 
custody. On appeal the order was 
sustained.—Re MaH SHIN SHOoNG, fre 
Sino Yim Hono, [1923] 4 D. L. R. 844; 
39 Can. Crim. Cas. 401; 32 bs. C. n. 
176; [1923] 1 W. W. R. 1365.—CAN. 


sx. 
Where an alien on the termination 
of his imprisonment, imposed on con- 
viction under the 1911 Act, is detained 
ending deportation & he applies for 
habeas corpus, but 1g refused release, an 
appeal from such refusal lies to the Ct. 
of Appeal.—Re Loo LEN (No.1), (1924) 
1D.L.R.909; 1W. W.R. 733; 4) Can. 
Crim. Cas. 386: 33 B.C. R. 448. ‘CAN. 


./+—-If 
thar inquiry directed by sect. 26 of 
Opium & Narcotic Drug Act, 1929, to 
be held in accordance with ae pro- 
vision of Immigration Act, R. S. C., 
1927, in the case of an alien convicted 
of certain offences under the former 
Act, is held before the term of the 
prisoner’s sentence has expired, {t is 
mappa ts & an order made thereon 

a nullity. The Ct. of ao of 
British Columbia has jurisdiction to 
hear an appeal from the dismissal of 
a habeas corpus application arising out 
of a deportalen order based on such 
an inquiry.—R ‘. ue Sun Poy 
(No. 1) {1932} 3 W. R. 212; 4 

L. R. 721: 46 ‘ 


D. C. R. 321; 58 
C. Mi C. 338. —CAN, 


—— —— Validity of war- 
vant “of deportation.}—The omission of 
the figures *“‘ 1923 * trom the citation 
of the Act does not invalidate the war- 
hahaa vo. JONGO LEE (1926), 46 

. Crim. Cas. 92; 37 B. C. R. 318 
11826) 2 W.W. R. 734 .—CAN. 


sz. Chinese Eyrclusion Act, 1904 

oe 37) a0 gp ge Bieta after con: 

E fee of exemption certificate. } 

a ecits: ing Chinamen & holders 
J.8. 
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to whom leave to land in the United | 


She was 
‘being an 


ot exaiiation certificates indér the 
above Act, having each been convicted 
at. least ‘twice for offences against 
the gambling laws, but-none of them 
having served two terms of imprison: 
ment :—Held: not to be exempted 
under a. 2 (e) of the Act from gs, 84, & 
liable under the terms of the latter sect. 
to be deported.—AB YRT v. UNION Qov- 
ERNMENT. [1921] App. D. 97.—S. AF. 


sa. Act 22 of 1913— Prohibited 
immigrant— A sialic—H olding aliji- 
cations for residence.}—The entry of 
applt., an Asiatic, into Natal was not 
discovered until Apr. 1916, when he 
was arrested as a prohibited immi- 
grant under s. 4(1) (a) of the above 
Act :—Held: he had obtained no title 
to reside in the Union until he had 
successfully presented himself as an 
immigrant no matter how well quali- 
fied he might be to obtain a title to 
reside in the Union.—Dersai v. IMMI- 





GRANTS” APPRAI Boarp (1916), 37 
N. L. R. 277.—S. AF. 
sb. —— Indian returning 


after temporary residence in India— 
Domictl certificate not uired before 
departure to India.)}—Applt., a resident 
in Natal] from 1897, in Poi. went to 
India with the object of seeking a 
wifo there from among his own rela- 
tions. Prior to leaving for India he 
applied to the authorities for a cer- 
tificate of domicil, but that certificate 
was illegally refused. Applt.’s visit 
to India was extended to a period of 
four years, & he returned to Natal in 
Apr. 1915 :—Held: eppitss visit to 
India was for a apécia or temporary 
ourpose ; the home in Natal continued 
to be hla piace of permanent abode, & 
he v7au doulelled in Natal within s. 30 
of the a»vove Act.—KaJsEs v. IMMI- 
GRANTS’ AvvYtaAL Boarp (1916), 37 
N.L. R. 42.--8. AF. 


80. ~~— Domicil cer- 
tificate acquired (tefore departure to 
India.}—Immigrant, oan Indian, first 
came to Natal in 1893, where he con- 
tinued to reside. In 1899 he obtained 
a certificate of domicil. In 1902 
immigrant went back to India. 
Recently he returned to Natal but was 
refused admission as being a prohibited 
immigrant under the above Act :-— 
Held: the certificate conferred upon 
him rights, which were not restricted 
by the above Act, & there was no 
intention on the part of immigrant to 
abandon his domicil in Natal.—He 
TUN GsexeS CuKTTy (1917), 38 N. L. Rh. 


ereee seem 2 eee 


Domicil cer- 
tifa , acquired by deceased purent. |\— 

.. the possessor of a certificate of 
domicil under the above Act, brourht 
his wife & son, N., to Natal from India 
in 1911. In 1914 they returned to 
India & lived there till after K.’s 
death in Natal in 1917. On a qucs- 
tion as to whether N. could of right 
enter Natal in 1920 :—Heid: N. had 
no such right under s. 5 (9) of the 
above Act, as hé had no father domi- 
ciled {In Natal.—-NaTHOO v. 
GRANTS’ APPEAL BOoaRD (1921), 
N. L. R. 30.—S. AF. 





IMMI- 
42 





Second witfe of 
Mohammedan. 1—Where a Mohamme- 
dan'’s daughter & her mother have re- 

turnedto India & both are residing there, 
another wife of such Mohammedan is 
pot a prohibited tinmigrant. —MARIAM 
& MANOMED v. IMMIGRANTS’ APPICAL 
BoakRD (1918), 39 N. L. R. 382.—S8. AF. 


sf. -——-  —— Sima of domiciled 
parentis— Resident tn another province.] 
—M. & Y., Asiatics, & the minor sons 
of parents. resident in the Transvaal, 
but formerly resident in Natal, 
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Kingdom has been refused, was found in 
the United Kingdom,” contrary to arts. 1 
(3) (g) & 18 (1) (0) of Aliens Order, 1 
amended by S. R. & O., Nos. 826 of 1923 & 


1920, as 


holding certificates of domicil under 
the above Act, were declared pro- 
hibited immigrants in Natal, neither 
M. or Y. having ever been resident in 
Natal save for temporary purposes 
during which pocriods their parents 
remained in the Transvaal.—MAnomrD 
v. PRINCIPAL ANCA TON OFFICER 
ee 42 N. L. R. 337.—8. AF. 


_—— --— Parent resident 
tn ria. ]~—Applt. was born in India, 
In 1913, of a woman who was recognised 
as the wife of an Indian, S., but who 
had never been in the Union. S&S. had 
entered the a rennyes in 1907 & had 
thereafter, ag uized a domicile of 
choice in the Tranvaal, but in 1919 
had returned to India, & had since not 
been in the Union. Save that there 
was evidence that S. was undergoing 
medical treatment in India, there was 
no explanation of his long stay there. 
He had shares to the value of £4,000 
in & business in the Transvaal but had 
apparently never este any active 
part in the business. Applt., aged 12, 
arrived in the Union & ¢ aimed a right 
to enter the Union under Act 22 of 
1913, s. 5 (g) On appeal from a 





. judgwent of a Provincial Div. in acase 


stated by the Immigrants Appeal 
Board :—Zeld : assuluding the onus 
rested upon the immigration officer, 
the Boaril was entitled to find that S. 
had abandoned his Transvaal domicile 
&, therefore, applt. was a prohibited 
iminigrant,—-M AHOMED ”. PRINCIPAL 
IMMIGRATION OFFIOER, [1929] App. D. 
190.-—-S. AF. 


sh. —--- Deportation under— Con- 
viction obtained withowl Union.}—A 
person not born in the Union of South 
Africa who js convicted of an offence un- 
ders. 4 (1) (6) of the above Act is Hable 
to be deported under s. 22, whether the 
conviction took place’ within = or 
without the Urdon.—CoLLINGwooDp 
v. UNION GOVERNMENT, [1917] Anp. D. 
550.——S. AF. 

sj. —-- Ruarding ship before 
eraminat ton of immigrants comzileted.jJ— 
Where a person was convicted of being 
on beard ua re before the general 
examination of immigrants had been 
completed, & stated in defence that 
uotice to the master of the ship had 
boen given :—Held: he was rightly 
oe -—-ANGLIA ©. RR. (1918), 39 

.L. R.147.—S8. AF. 





ee Decision of tmmigralion 
authority— Jurisdiction of court to 
interfere.J}—Tho ct. may interfere 


where there is a manifest absence of 
jurisdiction or if an order is made 
or obtained fraudulently.— UNION 
GOVERNMENT v. Fair, (1923) App. D. 
466.—-S. AF. 








sl. —- .J—Appet., an 
Asiatic, had been declared by tho 
finmigration officer of Natal to be a 


prohibited immigrant On  applica- 
tion to the ct. for an order restraining 
his deportation :—JZeld: as the irn- 
migration officer had not acted out- 
side his jurisdiction or mald fide, the 
ct. had no jurisdiction to make the 
order prayed.—NAKAINSAMY ¥v. PRIN- 
CIPAL IMMIGRATION OFFICER, [1923] 
App. D. 673.—S. AF. 


sm. Requirement of immigration 
officer—Effect. When an immigration 
officer requires a person to make & 
sign a declaration under sect. 19 (1) (a) 
of Act 22, 1913, his neon 
becomes 4 requirement of the Act, & 





failure to comply therewith its an 
offence under sect. 27 (d).—R. vw. 
LAUGHTON, (1930) N. Le R. — 


8. AF. 

sn. Immigration & Indian Reltef 
Act, 37 of 1927, a. 5—Retroaepective. }-— 
PRINCIPAL IMMIGRATION OFFICER *”. 
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715 of 1931, & was convicted :—Held: by 
virtue of art. 1 (4) of Aliens Order, 1920, as 
amended, applt. was deemed to be in the 
class of persons whose landing had been 
rohibited, & by being found in the United 
ingdom after the date limited by the con- 
dition in her passport had committed the 


offence with which she was charged, the- 


circumstances in which she returned to the 
United Kingdom being immaterial.—R. v. 
LARSONNEUR (1933), 149 L. T. 5642; 97 J. P. 
206; 77 Sol. Jo. 486; 24 Cr. App. Rep. 74; 
31 L. G. R. 253; 29 Cox, C. C. 678, C. C. A. 


548a. —— ——- ——— ——..]—-In making a recom- 
mendation for expulsion part of a sentence 
regard must be had to the period of the 
alien’s residence in this country.—R. v. 
ari vii (1920), 14 Cr. App. Rep. 131. 


543b. ——  ——- —— -——.J—R. v. GILBERT 
(1921), 16 Cr. App. Rep. 34, C. C. A. 


544. Add. Annotations :—As to (2) Folld. R. uv 
Shaffner (1920), 14 Cr. App. Rep. 181; R. v. 
Rogoff (1924), 18 Cr. App. Rep. 1. 

544a. ——- ——— ——— ——— Family domiciled in 


England.|—R. v. Rocorr (1924), 18 Cr. 
App. Kep. 1, C. C. A. 
547. Add. Annotation :—Folld. R. v. Gilbert 


(1921), 16 Or. App. Rep. 34. 


Unnecessary aggravation 
of sentence involved.|—R. v. Irvina@ (1920), 
15 Cr. App. Rep. 61, C. OC. A. 


551. Add. Annotations :—Consd. Eshugbayi Eleko 
v. Nigeria Govt., [1981] A. C. 662. Refd. 
Brightman v. Tate (1919), 35 T. L. R. 209; 
R. v. Brixton Prison, Ha p. Bloom (1920), 90 
L. J. K. B. 674; J. v. Home Secretary, 
Ex p. Bressler (1924), 181 L. T. 386. 


551a. —-- .]}—Aliens Order, 1919, art. 
12, par. 1, which empowers the Secretary 
of State ‘if he deems it to be conducive to 
the public good’’ to make a deportation 
order against an alien, is not ultra vires. lu 
acting under the article the Secretary ot 
State is not a judicial, but is an executive 
officer, & is therefore not bound to hold an 
inquiry or give the person against whom he 
proposes to make a deportation order the 
opportunity of being heard.—R. v. LEMAN 
STREET PoLick STATION INSPECTOR, Ex p. 

* VENICOFF, R. v. SECRETARY OF STATE FOR 
Home Arras, Eze p. VENICOFF, [1920] 3 
K. B. 72; 89 lL. J. K. B. 1200; 23 L. T. 
573; 84 J. P. 222; 36 T. L. R. 677, D.C. 

Annotation :-—Refd. Rk. v. Home Secretary, Lx p. Brossler 

(1924), 131 L. T. 386. 


548a. 
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553. Add. Annotations :—As ito (1) Consd. R. v. 
Home Secretary, Ex p. Bressler (1924), 131 
L. T. 386. Refd. Brightman v. Tate (1919), 
35 T. L. R. 209. 


558a. ——— Aliens Restriction ener Act, 
1919 (c. 92)—Power of expulsion in time of 
bec ryipe igs dee was charged before a metro- 
politan police magistrate with four offences 
under the above Acts. He pleaded guilty 
to the charges, & was sentenced to fourteen 
days’ imprisonment & recommended for 
deportation. After having served his sen- 
tence, he was detained in prison awaiting 
deportation. The Secretary of State had on 
the day aiter the expiration of the sentence 
made an order for the deportation of appct. 
Upon an application for a writ of habeas 
corpus :—-Held: the order of the Secretary 
of State was not wlira vires, but was within 
the powers conferred upon him by the above 
Acts, & Aliens Order, 1920, art. 12.—H. v. 
BRIXTON PRISON (GOVERNOR), Ex p. BLooM 
(1920), 90 I.. J. K.B.574; 124 L. 7.3875; 85 
J.P. 87; 19 L. G. BR. 62; 26 Cox, C. C. 687, 
D. C. 





—-—~ ——.]—-The Order in Council 
made as to the deportation of aliens on 
Mar. 25, 1920, under sect. 1 (1) of each of the 
above Acts, did not expire when the power to 
make such an order would, but for further 
legislation, have expired, namely on Dec. 23, 
1920, inasmuch as the Act of 1919 has been 
continued by the Expiring Laws Continuance 
Acts, 1920 (c. 73), & 1921 (c. 53).—R. v. 
BRIXTON PRISON (GOVERNOR), Wz p. SUGAR- 
MAN (1922), 127 L. T. 27; 86 J. P. 753; 38 
T. lL. R. 825 5 27 Cox, C. C. 208, D.C. 


553¢. —— —-—- Form of order by Secretary 
of State.|~-The making of an order for the 
deportation of an alien under Aliens’ Order, 
1920, art. 12 (6), lies within the discretion of 
the Home Secretary. It is desirable that an 
order made under the article should state 
on the face of it that the Home Secretary 
deems it to be conducive to the public good 
to make the order.—R. v. HOME SECRETARY, 
Ez p. BRESSLER (1924), 131 L. T. 386; 88 
J. P. 89; 68 Sol. Jo. 646; 22 L. G. R. 460; 
27 Cox, C. C. 655, C. A. 


553d. Recommendation for deportation 
—Right of appeal.|—R. v. GRAHAM CAMP- 
BELL, fz p. AHMED Hamip Moussa, No. 558h, 
post. 











553e. —-—— Stateless aliens. ]|-—Two aliens 
found guilty at the County of London Ses- 


sions of receiving stolen goods were natives 








PURSHOTAM, [1928] App. D. 435.— 
S. AF. 


189) 
(Natal)—-Liability of employers for 
medical attendance on Indian timmi- 
grants.J—Kmployers were held liable 
under the above Act for medical 
attendance on Indian immigrants, 
who, after being free, had not re- 
indentured, themselves & for their 
descendants.~— INDIAN IMMIGRATION 
TRUST BOARD OF NaTAL v. GOVIND: 
SAMY (1920), 37 T. L. R. 128.—S8. AF, 


6521. Aliens Restriction Order, 1915 
—Power of expulsion in war lime— 
Validity of Order—Power to specify 
destination.}—-Held > par. 25 of the 
above Order was within the authority 
conferred by War Precautions Act, 
1914-1916, 8. 6; it conforred a dis- 
cretion upon the Minister to make an 


so. Indian Immigration Act, 


order for the deportation of any par- 
ticular alien, & authorised his subse 
quent arrest & detention & the placing 
him on board a ship chosen by the 
Minister, & his detention there whilst 
tho ship was in the territorial limits of 
the Commonwealth; & such an order 
was not rendered invalid by the fact 
that the Minister made it for the 
Pee of carrying out an agreement 

y which the Commonwealth Govt. 
was under an obligation to the country 
of which the particular alien was a 
subject to assist as far as possible in 
enforcing the return to that country 
of persons Hable to military service 
there.—FERRANDO v. PEARCE (1918), 
25 Cc. L. R. 241,—AUS. 

sp. -——— Necessity of com- 
muntcation of deportation order to alien. } 
—Par. 23 of the above Order does not 
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require communication to the alien 
of a deportation order made under it 
by the Minister of Defence.—MEYER 
v. ‘ce (1920), 27 C.L. R, 436. 
sr. Form deportation 
order.J—Such order neea not be in 
any particular form.—JERGER  v. 
ee (1920), 28 C. L. R. 588. 
sw. Aliens Restriction Order, 1916 
—Power of lsion in war time— 
Subject of allied State liable for milita 
service.}—The Minister having ordere 
the deportation of an Italian subject 
for military service, the ct. refused 
an application for a rule nist for 
habeas corpus, the matter being in 
the Minister’s discretion under the 
above Order.—Ez p. MaGaqi (1918), 18 
R. N.S. W. 150.—AUS. 








of the late Russian Empire. At the date of 
their trial they were not recognised as 
nationals by the U.S.S.R., & were therefore 
stateless. The Deputy-Chairman of the 
London Sessions recommended that they 
should be deported. He knew that the 
recommendation could not be carried out, 
but intended by it to direct the attention of 
the Secretary of State to the question of 
whether he should make an order under Aliens 


Vol. IIl.—-Aliens. Cases 558e—558h. 


Order, 1920, Art. 11, imposing restrictions 
on the activities of the prisoners in this 
country :—Held: the Deputy-Chairman had 
nv jurisdiction to recommend deportation 
in these circumstances, & his recommenda- 
tion should be quashed.—K. v. GOLDFARB, R. 
v. SZCZENSLIVE, [1936] 1 All E. R. 169; 154 
L. T. 408; 100 J. P. 120; 52 TT. L. R. 254 ; 
80 Sol. Jo: 267; 25 Cr. App. Rep. 161; 84 
L. G. Rt. 1845 80 Cox, C. C. 360, C. CL. A. 


Part IX.—Registration, Internment, and other Restrictions. 


557. Add. Citation :— 26 Cox, C. C. 16, D. CG. 


558a. —-— Aliens Order, 1920.)—(1) 
The word ‘keeper’? in the above Order 
of 1920, art. 20 (2), includes the lessee of 
a house who lets unfurnished rooms in the 
house in separate lettings to tenants at weekly 
rentals & employs another person to manage 
the house for him. 


(2) A flat let on a seven years’ lease would 
not constitute ‘ premises ’’ within the above 
Order of 192, art. 6, but that art. does not 
apply to rooros in a leasehold house let un- 
furnished on weekly tenancies, there being 
a manager of the house employed by the 
lessee whose duties include cleaning the 
common stairs, ways & places, the mainte- 
nance of electric light, & so on.—RODDA v. 
GODFREY (1926), 95 L. J. K. B. 704; 900 
J.P. W1; 42 T. L. R. 473; 24 L. G. R. 
311; 28 Cox, C. C. 209, D. C. 


558b. ——  —— ——- ——.]—The fact that 
the keeper of any premises to which th*. above 
Order of 1920, art. 7, applies knows that a 
person staying at such premises is a Britis: 
subject, does not excuse compliance with thc 
obligation to require such person to sign a 
statement as to his nationality.— WILLIAMS 
v. JONES, [1928] 2 K. B. 227; 97 1. J. K. B. 
606; 139 L. T. 167; 92 J.P.79; 447. L. R. 
511; 26L.G.R. 318; 28 Cox, 0. C. 505, D. OC. 


558c. ——— Aliens Restriction (Amendment) Act: 
1919 (c. 92)—Restrictions as to change of 
name. --Carrying on business under pre-war 
name.|.-—Resp., who was an alien, & whose 
real name was Karel Kollross, purchased in 
1921, & continued to carry on, a business 
under the name of the Widmore Laundry, 
which business had been carried on under the 
same name by his predecessors for many 
years betore Aug. 4, 1914. Apart from the 
laundry business resp. continued to be known 
as Karel Kollross, & he was rezistered in 
that name as the proprietor of the Widtmore 
Laundry under Registration of Business 
Names Act, 1916 (c. 58). An information 
having been preferred against resp. for using 
the name Widmore Laundry, being a name 
other than that by which he was ordinarily 
known on Aug. 4, 1914, contrary to sect. 7 
of the Act of 1919, the justices dismissed the 
information :—Held: the justices were right, 
as resp. had committed no olfence against 
sect. 7 (1), by taking over an old-cstablished 
business with a pre-war name & continuing 











PART IX was convicted for neglect to register us 

. anenemy alien. There was no evidence 

sx. Itegistration — No oof of no | that deft. had no permanent place of 
seldeace. }—Deft. | residencein Canada :—-Held: the charge 


permanent place of r 


a 


558d 


558e. 


558f. 


558g. 


558h. ——— 
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to carry it on under that name.-—~BRUNNING 
yp Konnnoss, [1923] 1 K. EB. 811; 92 
Il. J. K. B. 323; 128 L. T. 600; 87 J. P. 
41; 89 T. lL. BR. 129; 67 Sol. Jo. 278; 21 
L. G. R. 108 3 27 Cox, C. C. 383, D. C. 
Addition of ‘‘ & Co.’’]|—An 
alien uses a name ‘ other than that by which 
he was ordinarily known’’ on Aug. 4, 1914, 
contrary to sect. 7 (1) of the Act of 1919, if he 
adds to the name by which he was ordinarily 
known on that date the words ‘‘ & Co.’’—- 
EVANS v. PIAUNBAU, [1927] 2 Ik. B. 874; 96 
L.J.K. B. 7843 137 I. 1. 482; 91 J.P. 97; 
43 T. L. RR. 684; 25 L. G. RR. 821; 28 Cox, 
C. C. 410, D.C. 


Prosecution under—Whether 
offences triable on indictment.|]--(1) On a 
prosecution for an oiffonee against a statutory 
Order, an objection that the Order has not 
been proved must be taken before the ct. at 
the trial. It is too late to take the point for 
the first time on appeal. 

(2) In cases under the Act of 1014, 8. 1 (4), 
& the Act of 1919, s. 13, when any question 
arises whether the person charged is an alien 
or not the onus lies upon him to prove that 
he is not an alien. 

(3) Offences agatost the Act of 1914 & the 
Act of 1919 are punishable only in the manncr 
prescribed by the statutes, namely on sum- 
mary conviction, unless the person charged 
with the offence ciaims the right under Sum- 
mary Jurisdiction Act, 1879 (c. 49), 8. 17, 
to be tried with a jury. Where, therefore, 
an offence under those Acts was treated by 
the magistrute as an indictable one & the 
ease sent for trial before quarter sessions 
without any claim for trial with a jury having 
been put forward by prisoner, the conviction 
at. the sessions was quashed.---It. v. KAKELO, 
[1923] 2 K. B. 793; 92 L. J. K. B. 997; 129 
L. 7. 477; 87 J. P. 184; 39 T. L. RR. 671 5 
68 Sol. Jo. 41; 27 Cox, O. C. 454; 17 Cr. 
App. Rep. 150, C. C. A. 

Proof of Order.|—H. v. 
KAKELO, No. 558e, ante. 


Proof of allenage.|——R. v. 
KAKELO, No. 558e, ante. 


——-- Appeal —Effect of ambiguous 
plea.}—Appct. was charged under Aliens 
Order, 1920, with, being an alien, having 
failed to notify his change of address. When 
before the magistrate he was asked ‘‘ Are you 




















ee ee 











au Egyptian?’ to which he answered 














we erennenae ote ene a 


could not succeed.—R. v. HACKMAN 
(1919), 44 O. L. R. 224; 160. WL. N, 
190.—--CAN. 





Cases 558h—568. 


5581. 


558}. 


. English. 


558k. : 


5581. 


“Yes.” He was then asked ‘‘ Did you tell 
the registration officer that you intended to 
change your residence, & tell him when & 
where you were going?’’ to which he 
answered ‘‘ No.’”’ Thereupon the magistrate 
entered a plea of guilty & sentenced appct. 
to imprisonment for one month & recom- 
mended the making of a deportation order 
against him :—Held: appct. had not pleaded 
guilty or admitted the truth of the charge 
within Summary Jurisdiction Act, 1879 
(c. 49), 8. 19, or Criminal Justice Administra- 
tion Act, 1914 (c. 58), s. 37, &, therefore, 
he had a right of appeal to quarter sessions 
by virtue of those sections.—R. v. GRAHAM 
CAMPBELL, Hx p. AHMED HAMID Moussa, 
[1921] 2 K. B. 473; 90 L. J. K. B. 818; 125 
L. T. 310; 85 J. P. 189; 37 T. L. RR. 611; 
19 L. G. R. 461; 26 Cox, C. C. 747, D.C. 


— —— —— —— From recommendation 
for deportation.|—R. v. GRAHAM CAMPBELL, 
Ez p. AHMED TWAmMID Moussa, No. 558h, ante. 


Aliens Order, 1920—Effect on acquisi- 
tion of English domicile.]—In a husband’s 
suit for dissolution of marriage the wife 
objected to the jurisdiction on the ground 
that the domicil of the husband was not 
The husband was a waiter of 
Italian nationality & was registered as an 
alien in England, & as such was subject to 
the restrictions & liabilities imposed by the 
Aliens Restriction Act, 19°4 (c. 12), & the 
Aliens Order, 1920 :—Held: the provisions 
of the Act of 1914 & the Order of 1920 did 
not preclude petitioner from acquiring an 
English domicil of choice.—BOLDRINI  »v. 
BOLDRINI & MARTINI, [1932] P. 9; 101 
L.J.P.4; 146L. T. 121; 48 T. L. R. 94; 
75 Sol. Jo. 868, O. A. 


—— Prosecution under—Effect of 
recelving inadmissible evidence.J—At the 
trial of applt. who was a British subject by 
birth, for an offence against art. 6, para. 1 (a) 
of Aliens Order, 1920, & for making an untrue 
statement for the purpose of procuring a 
passport, the prosecution endeavoured to 
prove by means of a photostatic copy of a 
certificate of naturalisation authenticated by 
the seal of the United States of America 
that applt. had lost his British nationality. 
Applt. was convicted on both charges, & on 
appeal it was conceded by the Crown that 
the document ought not to have been ad- 
mitted in evidence, inasmuch as the mode of 
authenticating the document did not fulfil 
the requirements of Evidence Act, 1851 
(c. 99), s. 7:—Held: though the prosecution 
might have proceeded at the trial on the 
basis that under Aliens Restriction Act, 
1914 (c. 12), s. 1 (4), the burden of proving 
that he was not an alien lay on applt., they 
had not taken this course, but 
selves accepted the burden of proof & en- 
deavoured to discharge it by putting in 
evidence an inadmissible document, & accord- 
ingly the conviction must. be quashed.—R. v. 
BEADON (1633), 24 Cr. App. Rep. 59, C. C. A. 


——— ~—— Possession of altered passport— 
Whether mens rea necessary.}—Applt. was 
convicted of being in possession of an altered 
passport without lawful authority contrary 
to art. 18, para. 4 (d), of the Aliens Order, 
1920. On appeal to quarter sessions it was 
found as a fact that he did not know that the 
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561. 


561a. 
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_passport was altered, but honestly believed, 


on reasonable grounds, that it had been 
issued to him in the ordinary course by the 
proper authority in a foreign country :— 
Held : the requirements of art. 18 are impera- 
tive, &, if a person is in fact in possession of 
an altered passport, it is neither necessary 
for the prosecution to prove guilty knowledge 
of the alteration, nor open to deft. to secure 
acquittal by proof that he did not know, & 
had no reason to suspect, that the passport 
was altered.—CHAJUTIN v. WHITEHEAD, 
[1938] 1 Kk. B. 506; [1938] 1 All E. R. 159 ; 
107 L. J. K. B. 270; 158 L. T. 277; 102 
J. P. 117; 54 T. L. R. 327; 82 Sol. Jo. 
175; 86 L. G. R. 187, D. C. 


Add. Annotalion: — Refd. Ronnfeldt v. 
Phillips (1918), 35 T. L. R. 46. 


Add. Annotations :—Consd. Ernest v. Metro- 
olitan Police Comr. (1919), 89 L. J. K. B. 42. 
efd. Brightman v. Tate (1919), 35 T. L. R. 

209; Re De Keyser’s Royal Hotel, De 

Keyser’s Royal Hotel v. R., [1919] 2 Ch. 197 ; 

Chester v. Bateson, [1920] 1 K. B. 829; 

Fowle v. Monsell (1920), 90 L. J. K. B. 105; 

Gurney v. Houghton (1920), 123 L. T. 706; 

Hudsons’ Bay Co. v. Maclay (1920), 36 

T. L. R. 469; R. v. Leman Street Police 

Station Inspector, Ex p. Venicoff, [1920] 

3 K. B. 72; R.v. Wormwood Scrubbs Prison, 

[1920] 2 Ik. B. 305; Shutler v. Rolfe (1920), 

86 T. L. R. 828; R. v. Cannon Row Police 

Station Inspector, Ea p. Brady (1921), 91 

L.J.K.B.98. Refd. R. v. Minister of Health, 


Ex p. Yaffe, [1930] 2 K. B. 98. Mentd. 
Brovn v. Dagenham U. O. (1929), 98 
L. J. K. B. 465. 


Add. Annotations :—Refd. lt. v. Secretary of 
State for Home Affairs, Ex p. O’Brien, 
[1923] 2 K. B. 361. Mentd. Re Clifford & 
O’Sullivan, [1921] 2 A. C. 470; Secretary of 
State for Home Affairs v. O’Brien, [1923] 
A. ©. 603. 
Restrictions as to change of name— 
Validity.|\-Appit., a foreigner by birth, 
became a naturalised British subject in 1912, 
& changed his name by deed poll in 1915 
from Ernst to Ernest. In 1919 he was 
convicted under reg. 14h of the above 
regulations, for that, not being a natural- 
born British subject, he used a name other 
than that by which he was ordinarily known 
at the beginning of the war. He contended 
that reg. 14h was wulira vires, on the 
ground that it was not competent by Order 
in Council, issued under Defence of the 
Realm Act, 1914 (c. 8), to deprive him of 
any rights, powers, or privileges which were 
not at the same time taken away from all 
British subjects; & that the regulations 
purported to override an Act of Parliament, 
although there was no power under the Act 
of 1914 to do so :— Held: reg. 14h was not 
ultra vires because it discriminated between 
naturalised & natural-born British subjects. 
Regulations made by the King in Council 
under Defence of the Realm Act, 1914 (ec. 8), 
have all the force of a statute & may take 
away a statutory privilege or impose a 
statutory duty.—ERNKEST v. METROPOLITAN 
Ponticze Comer. (1919), L. J. K. B. 42; 
121 L. F. 222; 83 J. R182; 35 T. L. R. 
512; 17L. G. R. 448 ; 26 Cox, 0. C. 458, D.C. 


Add, Citation :—26 Cox, O. C. 58, D. O. 
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Cases 20—119. ENGLISH AND Empire Dicest SUPPLEMENT. 
Part Il——Property in Animals. 

20. Add. Annotation :—-Refd. Peech v. Best | 65. Add. Annotation :—Refd. Farey v. Welch 
(1930), 99 L. J. K. B. 537. (1929), 28 Cox, C. C. 604. 

382. Add. Annotation :—Consd. Nicholls v. Ely | 67a. ——— Unlawful taking—Larceny Act, 1861 
Beet Sugar Factory, Ltd., [1936] Ch. 343. (c. 96), s. 23—Necessity for mens rea.]— 

34. Add. Annotations :—As to (3) Apld. Nicholls Held: above sect. applies the general Jaw of 
v. Kly Beet Sugar Factory, [1931] 2 Ch. 84. larceny to pigeons so far as it does not apply 
Refd. Granby v. Bakewell U. D. C. (1923), to them already: & consequently, a taker 
87 J. P. 105; Peech v. Best (1930), 99 L. J. who honestly believed the pigeons taken to 
K. B. 537; Nicholls v. Ely Beet Sugar be his own was not within the sect.—FAREY 
Factory, Ltd., [1936] Ch. 348. v. WELCH, [1929] 1 K. B. 388; 98 L. J. K. B. 

43. Add. Annotation :—Refd. Re Powell, Dodd v. 318; 140 L. T. 560; 935. P.70; 457. L. KR. 
Williams, [1921] 1 Ch. i78. 277; 27 L. G. R. 1538; 28 Cox, C. C. 604, 

44. Add. Annotations :—As to (1) Refd. Re D.C. 
Powell, Dodd v. Williams, [1921] 1 Ch. 178. Anmotation :—Expld. & Dbtd. Cotterill v. Penn, [1936] 1 
As to (2) Consd. Pe Powell, Dodd v. Williams, ee 
[1921] 1 Ch. 178. 73. Add. Annolation :—Refd. The Tubantia, 

45. Add. Annotations :—Refd. The Tubantia, [1924] P. 78. 

~ (1924) P. 78; Wollywood Silver Fox Farm, | 80. Add. Annotation :—Refd. Farey v Welch, 

Ltd. v. Himett, [1936] 1 All BE. I. 825. -. (1929) 1 K. B. 388. 

46. Add. Annotation :-—Refd. The Tubantia, | 909. Add. Annotations :-—As to (1) Consd. Re 
[1924] P. 78. ' Powell, Dodd v. Williams, [1921] 1 Ch. 178. 

ones ao -|/—KRARRY v. PATTINSON (1988), As lo (2) Refd. Re Powell, Dodd v. Williams, 


2 Sol. Jo. 1050, 


[1921] 1 Ch. 178. 


Part I1l—Rights and Liabilities of Owners of Animals. 


101. Add. Annotation :—-Apld. Barnard v. Evans, 


(1926]2 K. B. 794. 


107. Add. Annotation :—Refd. Stearn v. Prentice, 


[1919] 1 K. B. 394. 


109. Add. Annotation :—Consd. Hines v. Tousley 


(1926), 05 L. J. K. B. 778. 


116. Add. Annotations :—Consd. Barnard v. Evans, 


PART II. SECT. 1, SUB-SECT. 1. 


a. Camel.J—Under the condition 
of affairs which has existed in Western 
Australia for many ponte: camels are 
to be regarded as belonging to the 
class of domestic animals. — NADA 
SHAH ov. SLEEMAN (1917), 19 W. A. 1. R. 
119.—AUS. 

sg. Ftanch - bred fox.}—Held: a 
domestic animal.—HRERS  v. Mac- 
MACHERN, (1932] 3 D. L. BR. 415; 4 
M. P. R. 333.—CAN. 


PART II. SECT. 1, SUB-SECT. 2. 


sk, Steer—What amounts to stealing.) 
—K. v. Woon, [1934] 1 W. W. R. 191 


eel 


PART II. SECT. 2, SUB-SECT. 1.—A. 

19 ii. ——~ -}~—A fox born 
& roared in captivity escaped & was 
killed by defts. upon a etranger’s land 
a week later :—Held: the fox was an 
animal fere nature ; pee qualified 
proper ty therein came an end when 
he animal escaped & was reduced into 
actual possession by defts.; there was 
no immediate pursuit, nor was there 
animus revertendi.— CAMPBELL tv. HED- 
LEY (1917), 89 O. L. R. 628; 37 
D. L. R. 289.—CAN. 


60 ii. Damage to hives.}—A bee 
is not an animal within Criminal Law 
Consolidation Act, 1876 ars A. ) 8. 119. 
—kh. vt. NITSCHKE, [192 .S. HR. 
229.—AUS. 


PART IJ. SECT. 2, SUB-SECT. 2. 


74 ii. —— Animal killed by tres- 
passer.|\—When a person kills a wild 
animal on the property of another 
the carcass does not belong fo the 











[1925] 2 


killer but to ‘the proprietor of the pro- 
perty, & the latter, either himself or 
by his duly authorised agent, is entitled 
to demand &, if refused, seize the 
carcass, & such persons as hel Ip him to 
exercise his right are doing no wrong ; 
but as against any other person, the 
killer has a right to retain possession 
of the carcass.—-R. wv. ARTU RANTRA 
(1924), I. L. R. 3 Pat. 549.—-IND 


PART II. SECT, 8. 

sb. As between husband & wife— 
Wife’s cattle on husband's farim.}— 
Where cattle belonging to a wife are 
placed on her husband's farm, fed from 
the crops grown thereon & looked after 
by him in carrying on farming opera- 
tions, not as her agent or manager, 
but as his own business, & the offspring 
of the original stock are treated in the 
same way & sold from time to time & 
the proceeds invested in other stock, 
the increase of the original animals & 
the animals bought from the proceeds 
of the sale cannot be claimed by the 
wifa.—MINAKER vt. HADDEN, [1917] 3 
W. W. R. 774.—CAN. 

so. Brood of tame &: domestic animals 
— Belongs to owner of dam or mother. }— 
erase hy v. Rep (Sask.), [1927] 4 
an R. 808 ; (1927) W. W. BR. 429.— 


PART III. SECT. 1, SUB-SECT. 1.—B. 


108 iii. -—-—-- No actual interference 
with sheep.}—The, accused was prose- 
cuted under sect. 537 (a) of the Criminal 
Oode for the killing of a dog. It was 
admitted that the dog was shot & 
killed by the accused Je on accused’s 
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Kk. K, 
1K. B. 53. 
117. Add. Annotation :—Refd. Nye v. 

(1917), 87 L. J. K. B. 590. 

119. Add. Annotations:—Consd. Horton v.Gwynne, 
[1921] 2 K. B. 661. 
[1929] 1 K. B. 388. 
vy. Penn, [1936] 1K. B. 53 


794; Cotterill v. Penn, [1936] 


Niblett 


Apld. Farey v. Welch. 
ene & Distd. Cotterill 


premises. The accused alleged that 
the dog was chasing & worrying his 
cattle :-—#Zeld > no danger to sheep 
being involved, Sheep Protection & 
Dog Licensing Act, R.S.S., 1930, 8. 3 (c) 
did not afford a defence ; & the accused 
must prove that he fired the shot 
either because the dog was molesting 
his cattle or because he had reasonable 
apprehension that it was about to 
injure his cattle & he believed they 
could be protected in no other way ; 
the mere fact that the dog was tres- 
passing was no excuse. On the evi- 
dence the defence failed.—R. (STEEL) 
Pe [1937] 1 W. W. R. 400.— 


sd. Straying bull tied up during 
night— Released d& driven away next 
day— Subsequently found dying. )—Deft. 
tied up over night a bull which had 
strayed on his premises, to prevent it 
damaging his cows & released it next 
day & drove it away. In the evening 
it was found castrated near the 
boundary of deft.’s farm & died the 
next day. In an action for damages: 
—Held: doft.’s actions were justified, 
& in the absence of evidence as to 
when or how or by whom the animal 
was injured, pltf. could not succeed.— 
FICOWICH v. MALESHCHAK, [1924] 4 
D.L. R. 585: 3 W. W. R. 308,—CAN, 


PART III. SECT. 1, SUB-SECT. 1.—C. 


104 ii. .}——The making use of 
dogs to drive away trespassing cattle 
is not wrongful where in doing so the 
ee are not wilfully or negligently 

injured. ete ane vw.  CRETIEN, 





129. Add. Annotation :—As to (2) Refd. Symons 
v. Southern Ry. Co. (1935), 153 L. T. 98. 
184. Add. Annotations :—Refd. British Petroleum 
Co. v. A.-G. for Ceylon, [1926] A. CO. 
Hall v. Brooklands Auto-Racing Club (1932). 


48 T. L. R. 546. 


136a. Negligent driving by farrier — Measure of 
damages -|—In an action for negligent driving, 
whereby pltf.’s horse was injured, it appeared 
that the horse was sent to a farrier’s for six 
weeks for the purpose of being cured, & that 
at the end of that time it was ascertained that 


PART III. SECT. 1, SUB-SECT. 1.—E. 


so. Claim against custodian of 
animal—Onus of proof as to absence of 
negligence.}—The onus is upon the 
custodian to show that the injury did 
not occur through his act or negligence 
only where it is shown that the injury 
occurred when the animal was or should 
have been in his custody or control, or 
that he was under an obligation to 
account for it to the owner.— FicowIci! 
v. MALESHCHAK, [1924] 4 D. L. R. 585; 
3 W. W. FR. 308.—CAN. 


126 v. .}--Pltf.’s cow dicd 
from choking over an onion from a 
dump of culled onion. which deft. had 
dumped in the space occupied by an 
“A”? fence between the adjoining 
fields of pltf. & deft. it was found that 
the onlons were closer to deft.’s side 
of the fence than to pltf.’ 5, & there was 
a break in the rail on pitf.’s side through 
which the cow got access to them & 
that if it had not been broken the 
accident would not have happened :— 
Heid: os it was the duty of pltf. to 
keep his side of the fence in repair the 
cow was a trespasser, &, therefore, 
deft. was not Hable for its loss.— 
SCHNEIDER vw. Hem Fong, [1935] 1 
W.W. RR. 366; 2D. L. lh. 812.--CAN. 


132 iia. Animal falling va well 
—Animal laefully at large.jJ—PIitf.’s 
horse while lawfully running at large 
was killed by falling into an open well 
on deft.’s land. Deft., who knew of 
the open well, was residing outside the 
province, the land being occupied by 
a tenant:—Held: deft.’s breach of 
Open Wells Act gave pitf. a right of 
action ‘‘on eae tort committed within 
the Juriadiction,’’ justifying allowance 
of the issue of a writ for service on 
deft. ex juris.—BROTHERSON v. KEN- 
NEDY, aa 2 W. W. R. 803; 47 
D. L. RK. 131; 12 Sask. L. Rh. 304.— 











132 iib. What is an “ open 
well.”’}—-Whether a well is an ‘* open 
well ’’ or not is a question of fact to be 
proved at the trial. While it might be 
an ‘‘ open well” if insecurely covered, 
the fact that an animal fails into it 
without any evidence of bow it 
occurred does not prove it such, nor 
does the fact that the material of the 
covering was seven years old.-——DkYs- 
ae v. REID, [1920] 3 W. W. R. &32.— 








132 fic. Animal unlaufilly 
at large. }~-Owners of such animals have 
no right of action where they are kilJed 
or injured by falling into an open well. 
—DILLE 0. GREAT WrsT LIFE ASSUR- 











ANCE Co., [1926] 3 D. L. R. 339; 
{1926} 2 W. W. R. 342; 20 Sask. L. R. 
545 aries 

132 —— ——,]—-Where 


pitf. proves that his stock strayed on 
to deft.’s premises & there fell into a 
well & was killed, he has established a 
prima facie violation of the Act, & 
where deft.’e only explanation ts that 
he erected a protection reasonably 
sufficient to keep animals away from 
the well, but thatt the animal in question 
somehow or other got into the well, 
he has not rebutted the primd facie 
case, especially where the circumstances 
justify the inferonce that the animal] 


* 


Vol. 1.—Animals. Cases 129—1386a. 


147; 


es 


the horse was permanently damaged to the 
extent of £20 :—Held: 
of damages was the keep of the horse at the 
farrier’s, the amount of the farrier’s bill, & 
the difference between the value of the horse 


the proper measure 


at the time of the accident & at the end of 


168. 


got through the 
that which animals are wont to do.— 
PITMAN v. Brown, (1925] 3 D. L. R. 
61; {1925} 2 W. W. RR. 36; 19 Sask. 
L. R. 362.—CAN. 

182 ii ea. Tynorance of 
owner as to existence of well.|—An 
owner of Jand on which there is an 
open well contrary to statute cannot 
rid himself of liability for damages 
caused thereby by pleading that he 
cla not know it was there.—HTUDSON 
vw. SILZER (Sask.), [1919] 3 W. W. Rh. 
575; 49 D. L. R. 125.—CAN. 


; 132 ilia. The digging 
by a municipality of a ditch dangerous 
to anlinals tlongside the 
peruon of a highway & tho leaving of 
t unprotected, was held to be a mis- 
feasance which rendered the munici- 
pulity Hable for the loss of a horse 
which plunged into the ditch & was 
killed.— HOWELL v. WILTON RURAL 
UNE SHY No. 472 (1922), 66 

L. R. 8213; 15 Sask. L. R. 427; 
1999} 2 Ww. W. R. 568.—CAN. 


132 iv. Animal falling in exca- 
vialion. —Deft. & pitf. were neighbours. 
Pitf.’8 cow while running at large fellinto 
EB a e xeavation on deft.’a land :—Jleld : 

uh. could not recover Hiette San — 
er v. SHOKLUK, [1921] 2 W. WLR. 
680; 16 Alla. I. BR. 482.—-CAN. 

1338 v. -----—,J— The owner or 
occupier of land will bo Hable in dam- 
ages for any less of stock resulting 
from failure to ymard against access 
to an excavation.—K KELLOGG v. DAPPEN 
(1922), a DD. L. Re 52835 [1922] 3 
W. W. It. 573.—CAN. 

132 vi. ——- Cellar of wniused 
house. }—D eft. owned unfenced land on 
which wus an unused open house with 
acellar beneath.  P)tf.’s horse, running 
at large, got into the house, &, while 
there, one of its feet broke throngh 
the floor above the cellar &, being 
unable to withdraw it, it died :— Filed : 
the animals muet take the Jand as 
they find it, & Open Welle Act did not 
apply.--WKUBLESKI 0. LuFP, [1923] 
2 W. W. R. 764.—CAN. 

zi, —~— -}+—Where there is a 
bye-Jaw permitting cattle to run at 
large & such cattle are injured by the 
barbed wire of a fence which has fallen 
down through the rottenness of its 
posts, the owner of the fence its liable 
for the injury to cattle lawfully on the 
highway, & injured thereon.—CHAsK v 
COLERIDGF, [1917] 2 W. W. R. 736.— 
CAN. ; 

z ii. —— On rarecourse-—Injury to 
racchorse. ]— Applt. ’g racehorse was 
injured on resp.’s racecourse by a 
splinter from a stake used to. flag off 
a portion of the regular course, which 
had become dangerous owing to heavy 
rain:—Held: resp. having taken 
proper steps to ensure that the course 
was as safe as reasonable care & akill 
could make it, & the risk not being fn 
the nature of a ‘“‘ trap,” no lability 
attached for the injury.—- WackKRow v. 
TAKAPUNA JOCKEY CLUB, (1928] N. Z. 
L. BR. 249.—N.Z. 

137 xiii. J—The mere 
fact that a govornment railway Nne 
passing through pastoral country is 
unfenced cannot be taken as an implied 
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the six weeks; 
allowed also for the 
during the six weeks.—HUQGHES v. QUENTIN 
(1838), 8 OC. & P. 703 ; 


Annotations :—Apld. Greenbirt v. 
Refd. The Medianna (1900), 69 L. J. P. 35. 


rotection by doing 


travelled — 


but pltf. ought not to be 


ire of another horse 


173 EK. R. 681, N. P. 
Smee (1876), 1385 L. T. 


saemindony by the Transport Comrs. for 
stock of adjoining landowners to be 
upon, or to cross, such line. An 
animal straying on such a railway line 
is a trespasser, & the only duty owed 
in the Transport. Comrs. to the owner 

tha animal is not recklessly to dis- 
regitd its prosence, or intentionally to 
inflict injury upon it.—Nrw Soutn 
WALES TRANSPORT COMERS. v., BARTON, 
(19838) Argus L. kR. 228; 6A. LI. 450; 
49 C0, ae R114; 338. RON. S. W. 507 ; 
50 N.S. W. W.N,. 230.--AUS. 


eee xiv, —----— Negligence of 
owner, j—-An action will not He for 
damages for the loss of cattle killed by 
a train when the cattle were on the 
ruilway line through the negligence 
of pltf--~NnrbLson wv. GRAND TRUNK 
Pacurie Ry, Co, (1920), 51 D. L. RR. 
141,---CAN, 

ki. Crain left accessible to stack— 
Injury from eating—Grain escaping from 
granari.|—-Where animals — straying 
upon the promises wero injured by 
cousnning grain which had cscaped 
from a kranary through no fauit of 
the grower :—Jleld: deft. was not 
liable es ee Wella Act, R. 8. 8. 


ee ewe, 


. 124),4. JILL». MALLACH, [1918 | 
Ww. W. a 10; 10 Sask. L. HR. 414; 
a D. L. 8. 709.--CAN, 


k il. -—e— Animal lawfully at 
large. Jje-Where the non-observanee by 
a proprictoc of Jand of Opon ele 
Act, RK. oS. S., 1909 (ae. 124), 8.5, 
results dn injury to animals lawfully 
at large which have strayed upon his 
land, be {s Hable in damages to their 
owner. ~~ WATSON v. GUILLAUME, [1918] 

2W. W. #1047; 71 Sask. Ju. h. 34k; 

42 D. L. It. 380.— CAN, 


k fik, --—-» -—--- -—— Granary reason: 
ably fit for grain.j—TTeld : defts. were 
not liable for damages for injury to 
prey horses, while lawfully running at 
arge, caused by eating wheat which 
had run from a granary on defts.’ 
promises, in view of the jury’s finding 
that the grunury was reasonably fit 
for storing the wheat as = apainst 
animals running at lurge.—-GLENN & 
Bass v, Scnormrcp, [1928] 2D. 1. i. 
S19; [1928] 8S. OG. R, 208.— CAN. 

kK iv. -——— -— — Animal treapassing,} 
—If grain be left in such an unguarded 
condition as to periait of horses being 
attracted by it & eating it to their 
injury, the owner of the grain wlll be 
HNablo for the. resulting damage, even 
though the horses are treepussers.— 
FULTON v. RANDALL, GEE & MITCHELL, 
LTp., (1918] 6 W. W. ft. aoe —CAN., 

k v. —A  PperKon 
who allows threshed groin to be acces- 
sible to stock, is Hable in damages for 
the death of an animal resulting there- 
from, even though the animul wus 
unlawfully at large, unless the owner 
of the animal when turning it at large 
knew that such grain was accessible 
to stock.—Hawortry v. WEBI (1922), 
65 D. L. R. 174; 15 Sask. L. R. 275; 
(1922) 1 . W. BR. 1070.—CAN, 

kK vi. ~ ee ——e, }—PItf. alleged 
that deft. whiio engaged in seeding 
left out in his unfenced ploughed deid 
an unprotected waggon box which 
contained wheat & that pltf.’s horse 
while lawfully running at large ror-cd 


wee 














Cases 189—145a. 


189. Add. Annotations :—Consd. Dunster v. Hollis, 
Refd. Hall v. Brooklands 
Auto-Racing Club (1932), 48 T. L. R. 546; 
Hillen v. J. C. J. (Alkali), Ltd., [1934] 1 


[1918] 2 K. B. 795. 


K. B. 455. 
140. Add. 


A. C. 41. 


145a. Animal killed——-Meaning of ‘‘external & 
visible injury.’’]—-A policy of insurance pro- 
vided that an insurance co. should indemnify 
the insured against death solely attributable 
to accidental external & visible injury to any 
horse the property of the insured, duly 
certified by a veterinary surgeon, & further 
provided that the due observance & fulHlment 
of the conditions of the policy should be a 





itself with the wheat & died :—Zleld : 
deft. was not Hable.—MUSSELMAN 0. 
ZIMMERMAN (1922), 66 D. L. R. 350; 
[1922] 2 W. W. JR. 640.—CAN. 


k vii. .}—The result 
of an action under Open Wells Ac 
R. 8. S., 1920 (c. 169), does not depen 
upon whether or not the animals 
injured were unlawfully at large under 
Stray Animals Act, R. 8S. S. 1920 
(C. 124).-—WENTZALL v. PERKS, [1924] 














3 W. W. R. 876.—CAN. 
k vill. —— Grain mixed with 
poisanous substunce.)—No liability 


attaches to a railway co. for damnager 
for the loss of cattle which die fron: 
eating grain which has become roixed 
with lead ore, where the grain was 
dropped upon the ground among the 
articles of lead ore by a customer of 
he railway co. while unloading grain 
frgm the company’s cars.— DAWSON vt, 
PARADISE MINE & CANADIAN PACIFIC 
hee Co., [1919] 1 W. W. R. 499.— 


k ix. ——- ——.]--The obligation 
imposed by Open Wells, etc., Act, 
. & S., 1920 (c. 160), 8. 4, is an 
absolute one, & where another’s animals 
have been injured as the result of 
threshed grain being accessible to them, 
the fact that the granary in quostion 
waa reasonably fit for the storage of 
an as against animals running at 
arge is no defence.—-ScHOFIELD  v. 
GLENN & BaBb, [1927] 3 D. L. R. 188 ; 
{1927} 2 W. W. R. 183; 21 Sask. L. R. 
494.—CAN. 


n i. Running into animal using 
highway.jJ—Deft.,. while driving his 
automobile at dusk at twenty-five 
milea an hour with his lights on, ran 
into pltf.’s cow which he had not geen 
until very close to it. He was held 
liable in damages,— JOHNSON vt. GIFFEN 
(1921), 62 D. L. R. 635; [1921] 3 
W. W. It. 696.—CAN. 

n fi, -}—PAWLUK t. FRIE- 
SEN, [1930] 2 D. L. R.-991.—CAN. 

pi. Turkeys at large on high- 
way.|--CRONSBERRY vw,  - PETERSON 
(1936), 5 F. L. J. (Can.), 309.—CAN. 


p ii. Running over cow drinking 
from gutter.}--A motorist, colliding 
with a cow which had stopped to drink 
from a gutter while being driven from 
pasture, is liable for dumages on the 
principle of rag ipsa itur.—-CROWLEY 
- GARDNER, [1936] 3 D. L. R. 795.— 


w i. Liability of boatowner for 
act of repairer.}—-A boatowner em- 
ployed a jainer to repair his boats. 
The paint scrapings were left lying on 
the ground, & poisoned a cow that waa 
grazing on the pasture :——Held: it wae 
the boatowner’s duty to see that the 
paint scrapings were removed, & he 
wars Hable in damages for the cow's 
doath.—STrwartr v. ADAMS, [1920] 
8. C. 129; 57 So. L. R. 83.—SCOT. 





—— 














Annotation :—Refd. 
Bannister (1931), 101 L. J. K. B. 46. 


145. Add. Annolution :—As to (1) Refd. British & 
Foreign Marine Insce. v. Gaunt, [1921] 2 


ENGLISH AND Empire Diaest SuPPLEMENT. 


condition precedent to any liability of the 
co. under the policy. The insured’s horse, 
drawing 3 loaded van, got out of the driver’s 
control, bolted, & fell into a ditch with the 


van on top of it, & died in consequence of the 


Bottomley  v. 





wii. --— Animals lawfully at large— 
Whether poison hidden trap.|—TPoison 
which deft. had put in bags on his 
unfenced land & carefully covered with 
manure, & which, without his know- 
ledge, became oxposed & caused the 
death of pltf.’s cattle oy at large, 
which entered on the land :—Held: 
not to constitute a hidden trap.— 
WINMILL & THOMAS ». COLLINS (Sask.), 
[1927) 3 W. W. 1. 325: revad., [1928] 
2D... R. 38533: 1 W. WwW. RR. 705; 22 
S. L. R. 422.—CAN, 

wseiti. -——.]—Pltf. & 
deft. were farmers & occupied adjoin- 
Ing lands separated by a three-strand 
wire line fence, secured by posts. 
Deft.’s servant in the course of spread- 
ing grasshopper poison on deft.’s land, 
left an open bag of the composition 
on the ground at five feet distance 
from the fence. A horse & a number 
of cattle, property of pitf., pasturing 
on his land, were attracted by the 
smell of the poison, which consists in 
part of bran & salt, & baving broken 
down one of the strands, were able 
from pltf.’s land to reach the bag, &, 
eating the poison, they died. Pitt. 
sought to hold deft. Hable for negli- 
ence. Deft. & his servant knew that 
be mixture was poisonous to horses 
& cattle, & that pltf.’s horse & cattle 
were loose on pltf.’s land. Whether 
they knew that the poison was an 
allurement to cattle was not gone into. 
J ae een for pltf. Deft. appealed — 
Hela: the appeal should be allowed 
& the action dismissed.—-PEROZEK v. 
SINCLAIR, [1933] 2 W. W. Rt. 484; 4 
LP L. R. 317; 41 Man, L. R. 263.— 








1411. Wrong quantity in notisonous 
dip— Animals poisoned. )—Pitf. allered 
that the death of his sheep was due 
to the presence of an excess of arsenic 
in powder manufactured & sold by 
defts. which he had added, together 
with more than the quantity of water 
specified {n defts.’ printed instructionr, 
to a sulution through which the shoep 
had already been passed without 
injury :-—feld: pltf. had not proved 
that the doath of the sheep was due 
to an excess of arsenic in the powder. — 
COOPER v. VISSER, [1920] App. D. 111. 


—S. AF. 


PART III. SECT. 1, SUB-SECT. 1.—G. 


of, .jJ—A claimant has a 
tight of action to compel council & 
valuer to comply with the Acts as far 
as may be n to give effect to a 
valid claim for compensation; but he 
has no right of action in the nature of 
appeal against the determination of 
the council or the valuation of the 
valuer.— HOGLE v, ERNESTT 
sHIP (1918), 41 O. L. 








‘oO 
R. 394: 13 
O. W.N. 347: 41 D. L. R. 123.—CAN, 


0 fi. ——~ Mandamus.}—The 
direction to the municipal council to 


58 





pressure of a shaft upon its windpipe. 
was no mark visible on the skin of the horse, 
& no certificate of a veterinary surgeon was 
obtained :—Held: 
that there should have been any 
visible on the skin of the horse, & the injury 
was external & visible; & (2) it was a con- 
dition precedent to the insured’s right to 
recover that the death of the horse should 
be duly certified by a veterinary surgeon, 
but, on the facts of the case, the co. had 
waived compliance with such condition.— 
BURRIDGE & Son v. Haines (F. H.) & Sons, 
Lrp. (1918), 87 L. J. K. B. 641; 118 L. T. 
681; 62 Sol. Jo. 521, D. C. 


There 


(1) it was not necessary 
mark 





see ne ee ee ee eR SN RPT LA il tee 


award compensation under the Act of 
1914is maudatory ; &they may by man- 
damus be required to obey the statute, 
—NOBLE v. ESQUESING TOWNSHIP 
(1918), 41 O. L. R. 400: 13 0. W. N. 
339; 41 D. L. R. 99.—OAN. 

© iii. .J—If a town- 
ship council fail to perform the duties 
imposed upon it by s. 18 of the Act 
of 1914, a mandamus may be granted 
to compel the council to make the 
inquiry directed by the sect. & award 
compensation._— Hupson & Harpy 
vw. BIDDULPH TOWNSHIP (1920), 46 
O. L. R. 216.—CAN. 

sf. Wanton kiling of un- 
licensed doy.)—Notwithstanding the 
Act of 1917, B. C., 8. 3, one is liable in 
damages for causing death or injury 
to an unlicensed dog in a sheep- 
rotection district, if the injury is 
ntlicted wantonly. — WILGRESS  v. 
Rironir, [1920] 2 W. W. KR. 421; 52 
D. L. RR. 543.—CAN. 

sg. Stock-brands Act, R. S. B. C. 
1924 — Offence against.|}—R. er re 
MAXSON v. DOBBIN (B. C.), [1929] 3 
WwW. W. R. 176; 52 Can. Crim. Cas. 
$42.—CAN. 


PART III. SECT. 1, SUB-SECT. 1.—H. 


sh. Damage to mare in foal.|—An 
unborn animal, while it remains in 
utero, has no independent existence as 
a chattel. In an action for negligence 
owing to an injury suffered by a mare 
fin foal, which caused her death & pre- 
vented the foal from being born alive, 
the injury assessed damages on the 
basis of the mare & foal as separate 
chattels :—Held > the true measure 
of damages was for the mare in foal & 
not for the mare & foal separately, &, 
therefore, there must be a new trial.— 
BELL v. THOMPSON (1934), 34 8. R. 
nes W. 431; 51 N.S. W. W.N. 138.— 


PART III. SECT. 1, SUB-SECT. 2. 

sk. Stray Animals Act, 1920 (c. 124)}— 
Meaning of animal—Turkey.)—Since 
turkeys are not included under the 
words ‘‘ animal’ or ‘ animals” in 
above Act an owner of a turkey, who 
enters upon another’s land to get the 
turkey after it hus strayed thereon 
commits a trespass.—SorLIk v. McCKER, 
[1927)1 D.L. ht. 249; [1927}1 W.W. R. 
56 : 1 Sask. L. R. 330.— CAN. 


sm. Authorised round-up—Liability 
or -l—A person who is autho- 
rised by the Minister to conduct a 
round-up in pursuance of a petition 
therefor under sect. 125 (3) of Domestic 
Animals (Unorganised Territory) Act, 
1924, is personally liablo for a trespass 
committed in the course of the conduct 
of the round-up. The liability im- 
osed by said sub-wect. (3) is both 
foint & several on each one of the 
signers of the petition. The fact that 
some of the required number of the 














151. After this case add 
Vol. XITI., pp. 21 et seq.” 


154. Add. Citation :-—17 C. B. N.S. 251, n. 


Add. Annotations :—Refd. Read v. Edwards 
(1864), 17 C. B. N. 8. 245; Gayler & Pope 
v. Davies (1924), 93 L. J. K. B. 702. 


BROCKLEBANE, 


156a. 





|}—MANTON v. 
258a, post. 


156b. 





591; 68 Sol. Jo. 685. 


Annialion Generel, Refd. Deen v. Davies, [1935] 2 


159, Add. Citation :—62 Sol. Jo. 161. 


‘* See, also, CONSTITU- 
TIONAL Law, Vol. XI., p. 589; CopyHoxps, 


-}+—(1) For injury caused by horses 
or cattle to property on or adjoining a high- 
way the owner is not liable in the absence of 
negligence or of wilful intention on his part. 
(2) The bolting of a horse which has been 
left unattended in a public street is prima 
facie evidence of negligence on the part of 
the owner.—GAYLER & POPE, 
DAVIES (B.) & Son, Lrp., [1924] 2 K. B. 75; 
93 L. J. K. B. 702; 131 L. T.507; 40 T. L. R. 
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not bound to keep it from straying into a 
neighbour’s land. 


A cat belongs to the class of animals 


No. 


LTp. wv. 


Annotation :-—Refd. 
{1933]) 2 K. B. 209 


166. Add Annotation :—Consd. Hines v. Tousley 
(1926), 95 L. J. K. B. 778. 


maneuete nature. For mischief done by it 
in folowing the common instincts of its kind, 
its owner is not liable. 
he must have knowledge of some vicious 
ropensity beyond those common instincts. 
herefore where a cat strayed from its 
owner’s land into the land of a neighbour & 
killed fowls & pigeons kept there :—Held: 
the owner of the cat was not liable-—-BuCKLE 
v. HoLmgEs, [1926] 2 K. B. 125; 
Kk. B. 547; 
42 T. L. R. 869; 70 Sol. Jo. 464, C. A, 
soubor v. United Dairies (London), Ltd., 


To make him liable 


95 L. J. 
134 L. T. 743; 90 J. P. 100; 


1867.. Add. Annotation :—-Consd. Manton v. Brockle- 


Add. Annotation :—As to (1) Refd. Richards 


v. Davies, [1921] 1 Ch. 90. 


162. After this cxse add *‘‘ See, now, Dogs Act, 


1906 (c. 32), 8. 1 (1) (3).” 


163a. Cat killing pigeons.]}—The owner of a cat is 





signatures to the petition are forgeries 
& the consent of the Minister was 
therefore obtaincd by deceptio# does 
not relieve the actual signers of it 
from responsibility for the wrongful 
conduct of the round-up.—-JONES v. 
oe [1932] 3 W. W. hk. 327.— 
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154 ix. ——.J]—The owner of an 
animal in which by law the rule of 
property can exist is bound to take 
care that it does not stray into the 
land of his neighbour, & he is liable for 
any trespass it may commit, & for the 
ordinary consequences of that trespass. 
Whether or not the escape of the animal 
is due to the owner’s negligence is 
immaterial.—WHALLEY _ v. ANDER- 
GRAND, [1919] 1 W. W. R. 87; 44 
D. L. R. 319.—CAN., 


154 x. To remove catile—Under 
Domestic Animals Act, R. S. A., 1922 
ie 67), s. 64.J—If lands of A. adjoin 
ands of B. without a fence between 
them, & the lands are within an extra- 
municipal area which has not been 
closed under gs. 8 of the above Act, & 
none of the lands have ever been 
within a municipal or pound district, 
& if A.’s cattle stray on to B.’s Jands & 
B. gives notice to remove them, A. 
sufficiently complics with s. 64 of the 
above Act by removing them a reason- 
able distance on to his own land, aven 
though this does not effect a permanent 
removal.—R. (GAGAN) v. HILLMER, 
(19231 3 W. W. KR. 660.—CAN. 

157 i. Default of plaintiff leaving 
property unprotected.)—There is no 
jability for cattle straying on to land 
open on two sides, & not therefore 
prorece’ by a lawful fenco as required 

y Trespass Act, HK.S.B.C., 1924, 6. 14. 
—MACDONALD-BUCHANAN v. JOHNSON, 
{1934} 1 D. L. R. 216.—CAN. 

176 iii. ——  ——- ——.])—-Where 4 
fence erected by one of two adjoining 
owners becomes by agreement, express 
or implied, the line fence & the other 
adjoining owuer fences three sides of 
his land & joins on to the line fence, he 
must pay a just proportion of the then 
value thereof & thereafter bear an 
equal share of the costa of maintenance 
& repair, but it also vests in him all the 
rights of 4n owner in respect of the 
line fence. He is entitled to strengthen 
& repair it by adding strands of wire 











1742. 


379 ; 





to prevent his cattle getting upon the 
land of his neighbour, & the latter has 
no right to remove the strands. If he 
does so, & the cattle get upon bis land 
ay hiy act, he cannot claim against the 
adjoining owner for resulting dumages. 
—ARMSTRONG v. THOMPBON, [1923] 3 
D.L. R. 74; 2 W. W. R. 609.—CAN. 


hi, -—— .J—A horse belonging 
to app’! was being grazed in a field 
woien sdjoined resp.’s farm, upon 
which he kept cattle, including a bull. 
The cattie were continually breaking 
through the sividing fence, & on one 
occasion the bul gored the horse. 
The fence botween the-properties was 
not a sufficient fence within Fencing 
Act, 1908 :—~#Held: there was no 
evidence of negligence by resp. towards 
applt. & without proof of scienter 
damages were not recoverablo.— 
KDWARDS v. RAWLINS, [1924] N. Z. 
L. R. 333.—N.Z. 

li, —---.}—Where there exists 4 
valid bye-law permitting auimals to 
run at Jargein a municipality, an owner 
cannot be held to be guilty of negli- 
gence in allowing his animals so to run. 
—Kocn v. GRAND TRUNK Paciric 
Brancn Lines Co., [1917] 1 W. W. R. 








1120; 10 Sask. L. R. 35.--CAN 
hii. .}+—-Damage caused by a 
buli running at large contrary to 


Kntire Animinala Ordinance, 8. 4, {8 
recoverable though the property dam- 
azed is not surrounded by a Jawful 
fence.—MCLEAN v. BreTr, [1910] 3 
mn W. KR. 521; 49 D. L. R. 162.— 
lili. ——.]—The owner of cattle 
rightfully running at large [a not liable 
for damage to crops done by them on 
unfenced land.--McKay v. Loucks, 
{1920} 2 W. W. R. 1007; 53 D. L. R. 
394.—CAN. 

liv. ——.)]—Animals are not running 
at large when in charge of a herdsman. 
—R. v. PETERSON, {1920] 1 W. W. FR. 
506; 51D. L. R. 1043 32 Can. Crim. 
Cas. 218.——CAN. 

lv. ——.}1--CLEARY v. HITE, [1921] 
3 W. W. BR. 130.—CAN. 

I vi. -+-PItf. & deft. owned ad- 
Joining farms, & the line between the 
farms was unfenced. Deft. turned his 
cattle ioose & they went on to pitf.’s 
land & ate up his grain which was, to 
deft.’a knowledge, lying in stocks 
thereon :—Held: deft. was lable in 


og 








bank, [1923] 2 K. B. 212. 


168. Add. Annotation :—-Refd. Performing Right 
Soc. v. Mitchell & Booker, [1924] 1] K. B. 762. 


——.]—ANON. (1470), Y. B. 10 
Edw. 4, fo. 7, pl. 19. 


Annotations :-— Reid. Right 7. Barnard (1674), Freem. K. B. 
Ricketts v. Kast & West India Docks, ete., Ry. 
1852), 12 C. B. 160. 


damages.— DOBROLOWBKI v. DANYLUK, 
(1921) 2 W. W. RR. 729.—CAN. 


Ivif, —--—.J}—A bull, which has 
broken through from its owner’s 
onclosed Jand on to adjoining enclosed 
land of another person & is without 
a herder, is running at large within 
Stray Animals Act.—Ili. ov. BRADY, 
{1921] 8 W. W. It. 396.—CAN. 


1 viil. ----.J--Undor Animals Act, 
hk. S. B. C., 1924 (c. 11), 4. 11, the 
owner of nn animal unlawfully at large 
is Hable for personal injuries comuitted 
by it wher running at large, as well 
as for injury to property.-——JACORSON 
v. SOHNKIDER, {1927] 1 DD. L. . 1006; 
[1927] 2 W. W. 257; 38 B.C. RR 
83.—CAN. 

lix, ~---.)--Trospass Act, 1924, 
c. 260, 8. 14, dealing with animals 
atruying into jands unprotected by a 
lawful fence, does not apply to animals, 
{in this instance swine, which by 
Animals Act, 1924, c. 11, 68. 3, are 
absolutely prohibited from being at 
large.—Bisnor v. LIDEN, [1929] 1 
D. L. R. 998; 1 W. W. R. 4023 40 
B.C. R. 556.-—CAN. 


] x. ———.]—Semble : animals which 
break out of one enclosure into 
an adjoining enclosure belonging to 
anothor person are at large within 
Stray Animals Act, RSS. 1930.~~-- 
SINCLAIR UY KENALDY, [1986] 3 
W. W. R. 641.--CAN. 

T xh, ~~~. | —A horse running away 
While being Jed to water by a hultor 
rope is not at large by perralssion or 
unlawfully on the highway within 
sect. 154 (2) of Motor Vehicle Act.~-— 
STUBBARD v. BAXTER, [L058] 2D. L. &. 
G05; 12M. 1. lt. 582.--—CAN, 

nj. —~ —~.}-—-Where a municipal 
bye-law is passed pursuant to Stray 
Animals Act, KR. 8. 8. 1920 (c. 124), to 
prohibit the pore of horses to 
run at large, the duty imposed thereby 
is one towards the wroprigtors of 
cultivated Jand as defined in g. 2 (14) 
of the Act, & not towards the public 
at Jarge.—OsaDCHUK v.  RUSSNIAK 
(1922), 63 D. la. K. 3255 15 Sask. L. 1. 
286: [1922] 1 W. W. RR. 829.—CAN. 

n ii. selee re) ak pears age 
passed w bye-luw providing that all 
animals should be allowed to run at 
large in the municipality with certain 
exceptions & except between certain 


6* 


nee 


Cases 180—197a. 


180. Add. Annotations :—As to (1) Consd. Manton 
v. Brocklebank, [1923] 2 K. B. 212. As to 
(2) Refd. Manton v. Brocklebank, [1923] 


2K. B. 212. 


181. After this case add ‘‘ See, also, BOUNDARIES, 


Vol. VII., pp. 281, 282.” 


188. Add. Annotations : — Consd. 
Brocklebank, [1923] 2 K. B. 
& Pope v. Davies, [1924] 2 K. 
Theyer v. Purnell, [1918] 2 K. 
187. Add Annolation :—Refd. Manton v. Brockle- 


bank, [1923] 2 K. B. 212. 


188a. Cat trespassing.}—BUCKLE v. Hovmss, No. 


163a, ante. 


194. Add. Annotation :—Consd. Manton v. Brockle- 


bank, [1923] 2 K. B. 212. 


195. Add. Annotations :——Consd. Manton v. Brockle- 
bank, [1923] 2 Kk. B. 212; Hines v. Tousley 
Distd. Fardon v. 
Harcourt-Rivington (1932), 48 T. L. R. 215. 
Apld. A.-G. v. Corke (1932), 48 T. L. R. 650. 
Webb (1918), 88 I.. 
Musgrove v. Pandelis, [1919} 
A.-G. v. Cory, Kennard v. 
521; 
Belvedere Fish Guano 
Oo., [1921] 2 A. O. 485; Hoare v. McAlpine, 
Kdwards v. Birmingham 
Navigations, [1924] 1 K. B. 341; Gayler & 
Pope v. Davies, [1924] 2 K. B. 75; Glanville 
‘vy. Sutton (1927), 44 T. L. R. 


(1926), 95 L. J. K. B. 773. 


Refd. Mansel v. 
K. B. 323; 
2 K. B. 438; 
Cory, [1921] 1 A. OC. 
Chemical Works v. 


. [1923] 1 Ch. 167; 


dates. Another byo-law prescribed 
what should constitute a lawful fence. 
Nothing was said as to what should be 
the effect of a lawful fence, & no bye- 
layw was passed for the purposes of 
Municipal Act, Man., s. 602 (d):— 
Held: the effect of tho first-mentioned 
bye-law was to permit cattle, other 
than those excepted in it, to run at 
large between certain dates, & in this 
it ousted the common law ability of 
the owner of the cattlo for damages 
caused by them when so running at 
large, & such damages were not fe- 
coverable even if the land whore the 
damage was done was surrounded by 
a lawful fence. 

2) The bye-law also provided that 
nothing therein contained should pre: 
vent the owner of any lands trespassed 
upon or of te propertv gcenn bt 
from waiving rights created by that 
bye-law & bringing his action in any 
competent ct. in consequence of any 
trespass :—ZHeld : that provision gave 
no right of action taken away by the 
other bye-law  provision.—JUKKS . 
MISKELLY, [1923] 2 D. L. R. 5613; 33 
Man. L. R. 67; [1023] 1 W. W. R. 
1057.—OAN. 


194 i. Renwicness of damage. )— 
Damages for personal injuries suffered 
by the rider of a horse from a kick by 
a neighbour's trespassing horse are 
not too remote where the trespassing 
horse’s owner knows that the neigh- 
bour frequently rides on horseback, & 
where it is customary in the country to 
ride horses when paar iat 3 home horses 
or cattle. —WHALLEY tv. VANDERGRAND, 





(1919) 1 W. W. R. 87; 44 D. L. R. 
319.—CAN. 
194 ii, —— ——.}+—Where a heifer 


was thoroughbred & registered & its 
owner intended to treed it to a certain 
thoroughbred registered bull,the owner 
of the heifer was given damages for the 
difference in value between the oalf 
anticipated as the result of such breed- 
ing & the calf that was born as the 
result of a bull's trespass. Damage by 
reason of the possible influence upon 
the strain of subsequent oteprg was 
held too remote & uncertain to be con- 
sidered.—MoOLEAN v. Brett, [1919] 


> 


ENGLISH AND Empire Digest SuPPLEMENT. 


Well Brewery Co. v. Roberts (1928), 140 
L. T. 1; Pontardawe R. O. v. Moore-Gwyn, 
[1929] 1 Ch. 656; Sycamore v. Ley (1932), 


147 L. T. 342; Knott v. London County 


Council, [1934] 1 K. B. 126; Deen v. Davies, 


[1935] 2 K. B. 282. 


Manton v. | 197. 


212; Gayler 
B. 75. Refd. 
B. 3383. 


197a. 


Add. Annotation :—Consd. Arneil v. Paterson, 
[1931] A. C. 560. 
facts, I do not think the headnote in Piper v. 
Winnifrith is justified by the facts as found, 
nor is it justified by anything I find in the 
judgment, per VISCOUNT HAILSHAM.) 

—— —-— Liability of each owner for whole 
damage.}—Two dogs, the property of dif- 
ferent owners, acting in concert, attacked a 
flock of sheep & injured several. 


(So far as I understand the 


An action 


of damages brought under this Act by the 


J. 


Rainham 


98; St. Anne’s 424, H. L. 


3 W. W. R. 521; 49 D. L. R. 162.— 








CAN. 

194 iii. -+—Deft.’s tres- 
passing ‘‘ scrub” bull served piltf.’s 
young purebred heifer :—Z/eld: pltf. 


was entitled to damages for the de- 
creasod value of the heifer caused by 
her growth belng stunted & shape being 
affected by being bred at an early age, 
but not to damages based on a con- 
sideration of the effects on the minds 
of others of an erroneous theory that 
the heifer was liable to ‘‘ throw back ”’ 
to the first bull in future breeding.— 
COUSINS v. GREAVES, [1920}) 3 W. W. R. 
702; 54 D. L. R. 650.—CAN., 


194 iv. .J—Deft. negli- 
gently allowed his mare to escape & 
trespass in another’s field where she 
kicked & injured a farm boy while 
she was being ejccted:—Held: the 
injury was not too remote.—HARRISON 
FAB EBONG (1917), 51 TI. L. T. 38.— 








195 iii. .}~—The owner of a 
bull at large contrary to law must be 
held to have known that he would 
nuturally seek to cover any heifer or 
cow which he can reach, & his covering 
the heifer of another owner on that 
owner’s property & against his will is 
a trespass for which the owner of the 
bul) is Hiable—McLEAN v. BRETT, 
[1919] 3 W. W. R. 621; 49 D. L. R. 
162.—CAN. 


195 iv. -}—Deft.’s cattle 
trespassed on pltf.’s land which was 
pot enclosed by a lawful fence. PIltf.’s 
son on horseback was chasing the 
cattle out when pltf. proceeded on foot 
to drive a steer through a gateway & 
was charged by the steer & injured. 
Deft. had no knowledge that the steer 
was of a vicious nature or Hable to 
attack persons:—Held: pltf. could 
not recover damages, as the injury was 
not an ordinary consequence of the 
trespass; the damages claimed were too 
remote, & the proximato cause of the 
injury was pltf.’s action in Bp proecne 
the animal on foot which he shoul 
not have done.—HatTTon v. MORTON, 
(1921] 2 W. W. R. 803.—CAN. 


197 ia. —~- ——.}--A sheep 


60 

















owners of the sheep against the respective 
owners of the dogs, craving for a joint & 
several decree against the defenders, was 
defended by one defender only, who claimed 
that he was liable for one-half only of the 
damage :—Held: when once liability under 
the Act was established, the ordinary measure 
of damages had to be applied; in law each 
of the dogs occasioned the whole of the 
damage as the result of the two dogs acting 
together, & consequently each owner was 
responsible for the whole.—-ARNEIL v, PATER- 
SON, [1931] A. C. 560; 100 L. J. P. C. 161 ; 
146 L. T. 393 ; a T. L. R. 4413 75 Sol. Jo. 


owner cannot join the owners of 
trespassing dogs as defts. in one action 
for damages for the loss of his sheep.— 








McDERMOTT v. HupsON (1920), 16 
Tas. L. It. 21.—AUS. 
197i b. —— Onus of proof 


of damage done by each dog.}—Applt.’s 
sheep were worrled by 5 dogs, of which 
resp.’8 dog & one belonging to an 
unidentified owner were shot. In an 
action in the magistrates’ ct. resp. was 
ordered to pay one-fifth of the total 
damages. There was no direct evidence 
as to the precise extent of resp.’s dog’s 
depredations as distinguished from 
those of the other 4 dogs:—Held: 
allowing the appeal, & awarding as 
against resp. the total damages assessed, 
if 2 or more dogs belonging to different 
owners go together & jointly partake 
in a rajd on sheep, then such raid is 
a joint affair, & on proof of this it 
lies on the owner of each dog to establish 
affirinatively tho particular part of the 
damage his dog did, & to establish also 
that his dog acted independently of the 
others, & not in concert with them.— 
earn v. Fam, [1930] N. Z. L. R. 


197 iv. ~—— .—Where 
damage is done by animals belonging 
to several owners the fact that the 
injured party cannot specify the 
amount of damage done by the animals 
of each owner does not disentitle him 
to substantial damages.—-PIXLEY v. 
BEDFORD, [1918] 2 W. W. R. 1055; 11 
red L. R. 345; 42 D. L. R. 560.— 


197 v. .}*The owners 
of different animals were held liable as 
joint tortfeasors for destruction of 

ain.—ALTHOUSE wv. BESANA, [1919] 
a aw W. R. 725; 49 D. L. R. 158.— 
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200 ii. ——.J—Where by § deft.’s 
negligence his four-horse team ran 
away & pitf. ran out to stop them & 
received uries :—Held;: pltf. could 
not recover damages as he failed to 


show that an n was in danger 
when ho tried fo stop the horses.— 


201. Add. Annotation: — Consd. Phillips : 
Britannia Hygienic Laundry Co., [1923] 1 


. 589. 


Add. Annotation :—Refd. Phillips v. Britannia 
Hygienic Laundry Co., [1923] 1 K. B. 539." 


Add. Annotations :—Consd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75; Ellor v. Selfridge 
& Co., Ltd. (1930), 46 T. Tu. R. 236; McGowan 
v. Stott (1923), 99 L. J. K. B. 357, n. Refd. 
Manton v. Brocklebank, [1923] 2 K. B. 212; 
Phillips v. Britannia Hygienic Laundry Co., 
(1923) 1K. B. 539. 


Add. Annotations :—As to (1) Consd. Gayler 
& Pope v. Davies, [1924] 2 K. B. 75. Refd. 
Manton v. Brocklebank, [1923] 2 K. B. 212. 
Add. Annotations :—Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75; Deen v. Davies, 
[1935] 2 K. B. 282. 

205a. ——- —— Attempt to stop horse—Volenti 
non fit injuria.|—A horse belonging to dcfts. 
& attached to one of their vans was seen by 
pltf. running past his house without the 
driver. It entered a field immediately ad- 
joining, & separated by a hedge from, pltf.’s 
garden, & ti:e driver, who had followed it, 
was trying t pacify it, but as it continued 
very restive, the driver, who was excited, 
shouted ‘‘ Ilelp, help!’’ whereupon pitf. 
went over the hedge & attempted to hold the 
horse, but it suddenly reared & threw him 
to the ground causing him serious injuries, 
in respect of which he sued defts. There 
was evidence that the horse had bolted once, 
if not twice, before. The jury found (a) that 
pltf. did not freely & voluntarily, with full 
knowledge of the nature of the risk he ran, 
impliedly agree to incur it; (v) that defts. 
were guilty of negligence in employing the 
horse to draw the van; & (c) that negiisence 
was the cause of the accident :—Held: the 
negligence (if any) of defts. in employing the 
horse could not be said to be the cause of 
the accident, inasmuch as there was a novus 
actus interveniens—namely, pltf.’s attempt to 
hold the horse, which he must have known 
was attended with risk, & therefore that 
the principle of volenti non fit injuria applied 
& precluded the pltf. from recovering. 

Per Scrutron, J..J.: If a horse bolts in 
a highway & a bystander tries to stop it & 
is injured, the owner of the horse is under 
no legal liability to the injured person. 

Per SLESSER, L.J.: 
in great peri] in the street from a runaway 
horse, &, moved by paternal affection, dashes 
out & is injured in attempting to stop the 
horse, it may in those circumstances well be 


202. 
203. 


204. 


205. 
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said that there is in law no novus actus inter- 
veniens.—- CUTLER v. UNITED DAIRIES 
(London), Lrp., [1933] 2 K. B. 297; 102 
L. J. K. B. 663; 149 L. T. 436, C. A, 


Annotation :—Distd. Haynes v. Harwood & Son, [1935] 1 
K. B. 146. 


205b. —— —— ——~ ——..]} —PIltf., a police con- 


stable, was on duty inside a police station in 
a street in which, at the material time, were 
a large number of people, including children. 
Seeing defts.’ runaway horses with a van 
attached coming down the street he rushed 
out & eventually stopped them, sustaining 
injuries in consequence, in respect of which 
he claimed damages :—Held: (1) on the 
evidence defts.’ servant was guilty of negli- 
gence in leaving the horses unattended in a 
busy street; (2) as defts. must or ought to 
have contemplated that some one might 
attempt to stop the horses in an endeavour 
to prevent injury to life & limb, & as the 
police were under a general duty to intervene 
to protect life & property, the act of, & in- 
juries to, pltf. were the natural & probable 
consequences of defts.’ negligence; (3) the 
maxim “ volenti non fit injuria”’ did not 
apply to prevent pltf. recovering.—lHAYNES 
v. IfAanwoop, [19385] 1 K. B. 146; 104 L. J. 
K. B. 63; 152 L. 'T. 121; 61 T. L. R. 100; 
78 Sol. Jo. 801, C. A. 


Annotations :—As to (3) Distd. Sylvester v. Chapman, Ltd. 


(1935), 79 Sol. Jo. 777. 
K.B 
206a. —— 


207. 
208. 


214. 


Consd. Deen v. Davies, [1935] 2 


. 289, 





|}—GAYLER & Pork, Lrp.  »v. 
Davixrs (B.) & Son, Urn., No. 156b, ante. 
Add. Annotation :—-Refd.’ Haynes v. Larwood, 
[1935] 1 K. B. 146. 

Add. Annotations :-—-Consd. Glasgow Corpn. 
v. Taylor, [1922] 1 A.C. 44. Distd. Donovan 
v. Union Cartage Co. (1932), 49 T. L. R. 125. 
Consd. Liddle v. North Riding of Yorkshire 
County Council, [1934] 2 Kk. KB. 101. Consd. 
Ilaynes v. Harwood, [1935] 1 K. 3.146. Refd. 
Hardy v. C. I. Ry., [1920] 3 I. B. 459; Weld- 
Blundell v. Stephens, [1920] A. C. 956. 

Add. Annotations :—Consd. Paul v. G. EH. Ry. 
(1920), 36 T. L. R. 3443; Hargrove v. Burn 
(1929), 46 T. L. R. 59. Apprvd. Cooper v. 
Swadling (1929), 48 T. L. R.73. Distd. Swad- 
ling v. Cooper (1930), 46 T. L. R. 597. Consd. 
M’Lean v. Bell (1932), 48 T. L. R. 467. Refd. 
Ellerman Lines v. Grayson, [1919] 2 K. B. 


514; Saies v. Bristol Petroleum Co. v. 
If a man sees his child G. W. Ry. (1920), 90 L. J. K. B. 1289; 
Admiralty Comrs. v. S.8. Volute, [1922] 


1A. C. 129; Anglo-Newfoundland Develop- 
ment Co. v. Pacific Steam Navigation Co., 
(1024) A. C. 406 ; The Vectis, (1920) P. 204 ; 


MCDONALD v. BURR, (1919) 3 W. W. RB. 
825.—CAN. 


200 iil. -}—-A horse owned by 
deft. co., attached to a bread-wagon, 
ran away aa a city street & came in 
contact with a truck upon which pltf. 
was standing. causing him to fall to 
the pavement & sustain serfous in- 
juries :—Held: there was no evidence 
of nogligence. The accident was 
clearly the result of the horse running 
away, & there was no evidence that it 
was wild or vicious or had any ten- 
dency to run away before the accident. 
Hot B v. BROWN’s BREAD, LTD., 





[1930] 1 D. L. R. 519; 640.0. kh. 
CAN: 
206 x. ——— Mechantcal pre- 





cautions for control of horse. }-—-TUCKER 
Cg eee [1918] V. L. R. 66.— 


si, ——— —— ——.]}—A two-horse 


Het trolly and tor delivering ice was 


eft unattended by the driver in a 
public road while he delivered ice. 

Che wheel was chained & the reins tied 
is a swingle-bar. While the driver 
was in a shop on the roadside the horses 
mere startled by a boy on a bicycle 

over @ piece of paper. The driver 

ee ae e borses move off, ran out of the 
shop, & a few seconds later caught the 
reins. The horses were then trotting, 
but on one of the horses st the 
driver on the leg, he released his hold 
on the reins. The horses then bolted 
& collided with a stationary vehicle :— 
Held: the driver bad nee been guilty 
of negligence.—-OTTEWI ALASKA 
Ick Cream Co., LTD., (1928) 8. A. 8. Re. 
107.—AUS. 


wi. —~——-, }}~—It fa negligence for 
@& man mounted on a bicycle to drive 
loose horses at 6.15 a.m. along the 
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aireeta of a ‘populated district, BADE 
them round corners at a fast trot.— 
BARRETT v. eee & THOMPSON, 
LTp., [1924] N. Z. L. R. 228.—N.Z. 


y, i. Festive horse — Negligence.) — 
Plitf. was driving a motor car when he 
was held up by the traffic police. 
Deft.’s driver puled up his horse & 
cart between the car & the footpath, 
& the horse became restive & backed 
into the motor car, occasioning damage 
to it. The horse had not previously 

been known to be restive, & was usually 
quiet, & the driver was unable to say 
what had frightened the horse. The 
driver was not in any way negligent 
in the manner in which he looked 
after the horse :—Held: there was no 
evidence of negligence on the part of 
the Sree: - the neree or of deft.-- 
SARTO REYN Lrp, (1927), 
29 W. - L. R 32. AUS. 


216. 


218. 


The Chatwood, [1930] P. 272 1; Flower v. 
Ebbw Vale Steel, Iron & Coal Co., [1934] 
2K. B. 182. 

Add. Annotations :—Refd. Manton v. Brockle- 
bank, (1923] 2 K. B. 212; Phillips v. 
Britannia Hygienic Laundry Oo., [1923] 
1 K. B. 539; Gayler & Pope v. Davies, 
[1924] 2 K. B. 76. 


Add. Annotations: — Consd. Manton vw. 
Brocklebank, {1923} 2 K. B. 212; Buckle 
v. Holmes, [1926] 2 K. B. 125; Sycamore v. 
Ley (1982), 147 L. T. 342; Deen v. Davies, 
[1935] 2 K. B. 282. Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 


219a. Dog left inside motor car.]—Deft. parked his 


saloon car in a street with its back against 
the pavement. The car was left shut with 
a dog inside it. There was no evidence that 
the dog had a vicious propensity. When 
pitf., who had parked his car near deft.’s car, 
was walking port deft.’s car the dog, which 
had been barking & jumping about the car, 
jumped up against the window in the rear of 
deft.’3 car, smashing a panel, whereby a 


glass splinter flew out & entered pltf.’s eye, || 


with the result that pltf. lost his eye. 
action for damages for personal injuries :— 


Held: the danger of a piece of glass being 


Annotations :—Consd. Deon v. Davies, [1935] 2 K. B. 


knocked by a dog out of a small window at 
the back of the car, & of a splinter of glass 
hitting a passer-by on the pavement, was 
such an unlooked-for event that no reason- 
able man could say that a ,erson ought to be 
convicted of negligence for not taking any 
precautions against it. A person must guard 
against a reasonable probability of danger ; 
he was not bound to guard against a fan- 
tastic possibility —FarRDON v. Hanrcourt- 
RivINGTon (1932), 146 L. T. 891; 48 T. L. R. 
215; 768 Sol. Jo. 81, H. L. 

282. 


Refd. I'ryor v. Salford Corpn., [1937] 1 All KH. R. 617; 
Woodman vw Richardson & Conerete, Ltd., [1937] 3 Al 


KE, 


219b. 


215 ili. 
—~Deft.’s dog, to his knowledge, nad for 


lon 
bar 


upon highways :—Held: 
liable in damages for injury caused by 


ht. 866. 





-]—Where a piltf., aged five, when 
leaning over a motor car, stationary upon the 
highway, which she had been warned by her 
father not to approach, after a general 
warning by deft., the owner of the car, to 
the children accustomed to play nearby, was 





Liability of dop owner.) 


had a habit of running after & 
gat horses & carriages travelling 
deft. was 


in dam 


In an |, 


when at large unless 
such as might reasonably have been 
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bitten by a dog owned by deft., confined to 
the car by a leash so that it could project its 
nose only 3 inches over the rim of the door, 
& where the evidence that the dog was of a 
ferocious disposition towards mankind, & 
that deft. knew of it, was so slight that no 
reasonable jury could act upon it :—Held: 
judgment must be entered for deft. 

Per SornvutTTON & LAWRENCE, L.JJ.—The 
doctrine of scienter, applicable to the liability 
of the owner of a dog let run in the street, 
was applicable also to the liability of the 
owner of a dog confined in a motor car. 

Per Greer, L.J.—The owner of a dog 
might be liable to a person bitten, apart from 
any scienter, if he placed it in such a position 
& under such circumstances as rendered it 
likely that the dog would get excited, would 
lose its temper, & would cause damage to 
persons lawfully passing along the highway. 
But here deft. had tied up the dog in the 
way proved, had warned the children of the 


neighbourhood, & this warning had been 


expressly conveyed to pltf. Had pltf. not 
been so expressly warned, his Lordship stated 
that he did not know what his view would 
have been.—SYCAMORE v. LEY (1932), 147 
L. T. 842, ©. A. 


Annotation :——Consd. Deen v. Davies, [1935] 2 K. B. 282. 
219c. Dog with lead trailing—Nuisance. |—Deft., 


220. 
222. 


226. 


bull in question was vicious or possessed 
characteristics different from those of 
bulls generally, there is no liability 
es for a eee 


8 


walking with a dog on a lung lead, held the 
lead so loosely that the dog escaped from her 
control & chased a cat. In doing so, the 
lead became entangled with pltf.’s legs & she, 
a woman of 73 years of age, was thrown & 
injured :—-JZeld : a dog with a long lead loose 
upon the road is a nuisance & pltf. was en- 
titled to succeed. Pltf. was also entitled to 
succeed upon the ground of the negligence 
of deft.—PITCHER v. MARTIN, [1937] 3 All 
H.R. 918; 53 T. L. R. 903; 81 Sol. Jo. 670. 


Add. Annotation :—Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 


Add. Annotations :-—As to (1) Refd. Manton 
v. Brocklebank, [1923] 2 K. B. 212. Generally, 
Refd. Deen v. Davies, [1935] 2 K. B. 282. 


Add. Annotations :—As to (1) Refd. Manton 
v. Brocklebank, [1923] 2 K. B. 212. Ae to 
(2) Consd. Deen v. Davies, [1935] 2 K. B. 282. 


which is the natural result of the 

unlawful straying.—MCMILLAN v. WaL- 
LAOE, {[1929]3 D. L. R. 367; 640. L. R. 

done by it | 4$.—CAN. 

damage was 225 v. .]—The owner of & 

cattle farm in ‘Southern HKhodesia, a 








the running away of horses frightened 
a the dog so acting.—BIRDSALL v. 

ERRITY (1917), 38 O. L. R. 587; 35 
D. L. R. 260.-—CAN. 


216 iv. Scienter.}—Deft.’s 
dog nee from an automobile & ran 
at pitf.’s horses & barked causing the 
horses to jump sideways, the pole strap 
to break, & the team to run away, 
causing Joss & bodily injuries. The ct. 
found that the dog had, to deft.’s 
knowledge, the mischievous propensity 
of doing such acts, & deft. was held 








liable in damages.—Spat », HOGSon, 


[1919183 W. W. R. 210.—CAN. 


221 ii. .+—In Saskatchewan 
the principles of the common law 
govern liability for damage done by a 
bull when at large, with the exception 
that there is no difference, as there 
apparently is in England, between the 
case of damage on a highway & damage 
on private property. Therefore, al- 
though thero is a statutory prohibition 
against aliowing bulls to run a A 
yot, in the absence of evidence that the 








anticipated as the result of its being 
at large.-—RICHARDSON v. DORN, [1937] 
1 W. W. R. 143.-—CAN. 

224 iv, —— ———. ] —_K 0c v. SNYDER 
(1936), 6 F. L. J. (Can.), 5.—CAN. 

228 fli. Pitf.’s motor 
car collided with a dark brown beifer 
beionging to deft. which had strayed 
from deft.’a unfenced land & came 
suddenly out on to the highway from 
the land of an adjoining owner; tho 
car was overturned & pltf. sustained 
injury. There was no negligence in the 
driving or management of the car :— 
Held: deft. was not liable to pitf.— 
HALL v. WIGHTMAN, [1926] N. 92.—IR. 
mitting one’s cattle to run at la on 
& provincial highway being forbidden 
by Highway Improvement Act, 1927, 
a. 73, the presence of the calves on the 
road was unlawful, quite as much 80 as 
if forbidden by a municipal bye-law ; 

animal is wiull 


y upon 
a highway in this Province, 


Se emecaemmemaael Se eeeenaenael 
s 


ED 





the owner 
is liable in damages for any injury 


62 


cattle country with large open spaces, 
is not nogligent if he allows his cattle 
to roam over his farm thougb such 
cattle may stray on a public road - 
running across the farm, & if a bull 
in his possession & aecompanying such 
cattle injures a person lawfully using 
the road, the owner of the farm is not 
liable unless he knew or ought to have 
known that the bull was vicious.— 
MOUBRAY .’SYFRET (1935), App. D. 
199.—S. AF, 


226 i. Sheep— Defective Jence— 
Natural propensity.}~—-A motor cyclist 
was injured by a collision in daylight 
with a sheep upon a public road. 
Pursuer averred that defender was 
negligent in. knowingly falling to kee 
his fences in such repair as would 

revent his sheép from stray on to 

e road, &, in any event, in allowing 
his sheep to upon the road :— 
Held; the accident was not the natural 
& probable result of the negligence 
alleged.— FRAZER v. PaTE, (1923)} 8. C, 
748; 60 Se. L. R. 470.—SCOT. 





& 


2268. 


230. 


234. 


235, 


238. 


239. 


sk. 
Dog—Biting pedestrian.j—The owner 
is liable in damages only if he knew 





Duty of owner.}—No duty is cast upon 
the owner of an animal mansuete nature, 
which is being depastured on land adjoining 
the highway, to prevent it from straying on 
the highway, unless it is known to be of 
vicious habit. But a person who brings an 
animal on the highway must take reasonable 
care to prevent it from doing damage to 
other persons thereon. What constitutes 
reasonable care is a question of fact in each 
case, & the standard of reasonable care may 
not be the same in the country as in a town. 
In this respect the duty to the public is the 
same in the case of one who leaves an 
animal in the street, & of one who places it 
in a stable or yard adjoining the street 
without taking proper steps to prevent it 
from straying into the street, where it would 
naturally go. In either case the owner is 
liable for the conduct of the animal if he puts 
it in a position in which it is likely to cause 
damage to persons lawfully using the high- 
way.—DEEN v. DAviss, [1935] 2 K. B. 282; 
104L. J. K.B. 540; 1531.T.90; 51T.L. R. 
398; 79 Sol. Jo. 381, C. A. 


Add. Annotation :—-Consd. Deen v. Davies, 
[1935] 2 K. 8B. 282. 

Add. Annotations :—Consd. Deen v. Davies, 
[1935] 2 K. B. 282. Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 

Add. Annolation :—As to (1) Refd. Manton 
v. Brocklebank, [1923] 2 K. B. 212. 

Add. Annotation :—Refd. Manton v. Brockle- 
bank, [1923] 1 K. B. 406. . 
Add. Annotations: — Consd. Manton 1. 


yt A ee Lm ‘asvaneie! 





Animals running *‘ al large ’’— 
POlsonous “ines, 
deft. 


nse 


240. 
243. 


244. 


244a. Leopard-—--Confined 


water, wild & dangerous animals, or 
Krom this judgment 
appealed :-~Held: 


en ee ante errr a SOT | eR FIT ER re meme NOLL er re ty | 





Vol. I.-——Animals. Cases 226a—244a. 


Brocklebank, [1923] 2 K. B. 212; Hines 
v. Tousley (1926), 95 L. J. K. B. 773. Distd. 
Fardon v. Harcourt-Rivington (1932), 48 
T. L. R. 215. Apld. A.-G. v. Corke (1932), 
48 T. L. R. 650. Refd. Mansel »v. Webb 
(1918), 88 L. J. K. B. 328; Musgrove 
v. Pandelis, [1919] 2 K. B. 48; A.-G. 
v. Cory, Kennard v. Cory, [1921] 1 A. C. 
521; Rainham Chemical Works v, Belve- 
dere Fish Guano Co., [1921] 2 A. C. 
465; Hoare #. McAlpine, [1928] 1 Ch. 167: 
Cockburn v. Smith, [1924] 2 kK. B. 119; 
Edwards v. Birmingham Navigations, [1924] 
1 K. B. 341; Gayler & Pope v. Davies, 
[1924] 2 K. B. 75; Booth v. Thomas (1925), 
42 T. L. R. 114; Noble v. Harrison, [1926] 2 
K. B. 332; Smith » G. W. Ry. (1926), 
135 L. T. 112; Glanville v. Sutton (1927), 44 
T. L. R. 98; St. Anne’s Well KRrewery Co. 
v. Roberts (1928), 140 L. T. 1; Pontardawe 
R. CG. v. Moore-Gwyn, [1929] 1 Ch. 656; 
Sycamore v. Ley (1982), 147 L. PT. 3842 5 Knott 
v. London County Council, [1984] 1 K. B. 
126; Deen v. Davies, [1935] 2 K. 13. 282. 
Add. Annotation :-——Refd. Knott v. London 
County Council, [1934]-1 Kk. B. 126. 

Add. Annotations :--—Consd. Sycamore v. Ley 
(1982), 147 L. JT. 342. Refd. Manton v. 
Brocklebank, [1928] 2 K. B. 212; Buckle v. 
Holmes (1925), 05 L.. J. K. B. 158. 

Add. Annotations :~--.18 to (2) Apld. Sylvester 
v. Chapman, Ltd. (1935), 79 Sol. Jo. 777. 
Consd. Sycamore v. Ley (1982), 147 L. T 842. 
in cage~—Volenti non 
fit injuria.]-—Sy.Lvssrer v. CHAPMAN, Lp. 
(1935), 79 Sol. Jo. 777. 





hry to keep under control.}--JIf an 
ownor of a dangerous animal knows it 


(1) Apiarics | to be dangerous & neglects to keep ft 


that the dog was viciously disposed.— 
Bowen v. LIGHTFOOT, [1920] 2 W. W. 
R. 153; 52 D. L. nk. 805; 30 Man. 
L. R. 337.—CAN. 

sl. Horses — Collision with 
motor car.J-—The owner is prima facie 
Hable only for such damages as a horse 
is likely to commit if allowed to stray. 
The doctrine of scienter applies, & the 
case ia in the same class as that of a 
horse biting or kicking a person on tho 
highway.—OsaDCHUK v. MRUSSNIAK 
(1922), 68 D. L. R. 323; 15 Sask. L. K. 
286; [1922] 1 W. W. R. 82).—CAN. 


so. Animals driven on highway— 
Negligence of motorist.}—Animals aro 
legally on a highway when bcing 
driven along, & a motorist must use 
due care, & cannot recover damages for 
injury if he does not.—HAGGERTY v. 
MOINTOSH (1935), 3 D. L. R. 262; O. 1. 
325; 5 F. L. J. (Can.), 20.—CAN. 


PART III. SECT. 2, SUB-SECT. 1.—D. 

sm. Persun in wunfenced garden— 
Cow escaping frum railway yard.}-—-The 
animal knocked down & injured pitf., 
but was not vicious, but nervous & 
excitable :—Held: pltf.’s action to 
recover damages for her injuries failed. 
—STREET wv. CRAIG (1920), 48 O. L. R. 
324; 56 D. L. R. 105.—CAN. 


PART III. SECT. 2, SUB-SECT. 2.—A. 








q i. ——.}—Applt. kept about 
seventy hives of beea on a small piece 
of land adjoining resp.’s farm. hile 


resps. were reaping clone to the aplary, 
bees in great numbers attacked resps. 
& their horses, cauaing serious injuries. 
In an action for damages, the magis- 
trate found os a fact that appit. was 

uilty of negligence; &. further, apart 
rom negligence, the liability of a bee- 
Hadind was coextensive with the 
liability of a person keeping on his land 


Act, 1927, boing restrictive & not per- 
missive, does nol, exempt a registered 
aplarixt from commen-law Hability for 
injuries inflicted by his bees ; (2) applt. 
was guilty of negligence in keeping so 
many hives of bees on the boundary, 
& this negligence was the effective 
cause of the injury & damayge.— 
KoBins v. KENNEDY & CoLUMB, [1931] 
N. Z. L. R. 1134,—N.Z. 


sn. Zlusky.}—An anitnal which js the 
result of a cross between a dog & a 
wolf must be considered as essontially 
a wild animal, & a person in charge 
thereof will be responsible for injury 
doue by it to a human being.—TEMPLE 
v. ELVERY (Sask.), [1926] 3 W. W. kt. 
652.—CAN, 

sp. Sleer.}-—The rule that an owner 
of an animal of an ordinarily quiet 
nature is lable for the vicious acts 
thereof only if he knew that the animal 
war accustomed or likely to commit 
such acts, applies to an action for 
damages for personal injuries caused 
by an attack by a steer.—ROsKNTHAL 
o. Hess (Sesk.), (1827] 1 D. L. R. 403; 
(1927] 1 W. W. R. 15.—CAN, 

sr. Animal frespasaing—Injury to 
owner of land while being driven off.j— 
A boar was trespassing on rosp.’s land, 
&, while being driven off by him & 
after being hit by him with a batten, 
suddenly turned uper & tossed him, 
causing ury :—Held: the injury 
was not the natura) & ordinary con- 
nen of the trespass, as it is not 
ordinarily in the nature of a boar 
domite natura to attack a human 
being, &, on the facts, there was in- 
sufficient proof of scienfer.—Mark v. 
BaRKLA, [1935] N. Z. L. H. 347.—N.Z. 


PART III, SECT. 2, SUB-SECT. 2.— 
B. (a). 


245 i. Victous animals in general— 
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safe, he is lable in dumayos for injuries 
or death causcd by it. —TArasorr tv, 
WIELINSKY, (1921) 2 W. W. RR. 135; 
a Sask. L. it. 246; 59D. LT. R.177.— 


245 fi, --—-—-- -—-—.J--In an action 
for damages for the death of a person 
killed by a bull known to be dangerous 
allowed to be at larnze on the farm where 
deceased lived, a defence of contribu- 
tory negligence cannot be supported 
by the fact that deceased, though 
ee of the possible danger, went 
about her ordinary business on the 
farm, in the course of which she was 
killed. —TARASOFF v. ZIBFLINAKY, [1921] 
2 W. W. 1. 135; 14 Sask. L. R. 226; 
59 D. L. RR. 177. —CAN. 


245 = iil. --—~.} — Liability 
attaches to the owner if, knowing of 
the mischievous tendencies of his dog, 
he neglects reasonable precautions to 
prevent such  te:deneies causing 
damage. 

Plitf, 
passin 


eee. we re 


walking in the street was 
deft.’a house, when his dog 
rushed out, knocked her down, & 
injured her. At the trial of an action 
for damages for her injury. the jury 
found that deft. knew that the dog 
was of a vicious disposition & assKessed 
damages to pltf.:—Held: there was 
evidence to sustain the jury’s finding, 
deft.’s wife, who was in contro] of the 
dog, having knowledge of its pro- 
pensity to rush out & jump at persone 
assing.—- NORTON  v. MITZQERALD, 
1928] 3 D. L. R. 474; 62 0. LR. 
314.—CAN. 

245 iv, ———- ~----.}--Tho owner of a 
domestic animal, ¢g. a bull, unlaw- 
fully at large contrary to a statute is 
not Hable for personal injuries com- 
mitted by it, even though it was at 
large through the negligence of the 
owner, unless the statute so provides 


Cases 246a—270a, | 


246a. Bull attacking cow—Bull in auction yard.] 
—In an action for damages arising out of an 
attack on a cow in an auction yard by a bull 
which was in. charge of deft.’s servants, 
but otherwise unsecured :—Held: there was 
no presumption in law that a bull would 
attack a cow in such circumstances, & for 
plitf. to succeed it was necessary for him to 
prove negligence in not having anticipated a 
probable danger; further, if such negligence 
were proved, it would be no answer for deft. 
to set up absence of scienter.—HINCKES v. 
HARRIS (1921), 65 Sol. Jo. 781. 


250. Add. Annotations :—Expld. Knott v. London 
County Council (1933), 49 T. L. R. 403. co 
ae London County Council, [1934] 1 

6. 


254a, ——— Person in control of dog liable—Not 
owner of premises.|—PItf. was a charwoman 
who was employed as a cleaner at a school 
owned by defts., the London County Council, 
& was bitten by a dog, an Airedale, while 
doing her work at the school. The dog 
belonged to & was under the control of tho 
school-keeper, who lived on the school 
prentises, & was forbidden to keep any 
domestic animal except a cat or a dog.. He 
kept the dog in question as a pet, & not as a 
‘watch-dog or otherwise for the benefit of 
defts. The school-keeper was aware that 
‘the dog had formerly attacked a boy, & the 
county ct. judge found as a fact that he 
knew the dog to be accus.omed to attack 
mankind. Defts. did not know that the 
school-keeper had a dog. In an action by 
ae for keeping a dog which was known to 
e of a fierce & mischievous nature & ac- 
customed to attack & bite mankind :— 
Held: the knowledge of the school-keeper 
that the dog was accustomed to attack man- 
kind was not acquired by him as the servant 
of defts., & pltf. showed no cause of action 
against them. 

Per Lord Wriant: “I think both the 
common law & the Legislature in Dogs Act, 
1906 (c. 32), have recognised that a dog, 
which has been described as ‘a familiar 
animal,’ is naturally so associated with a 
particular master that responsibility for its 
acts should depend on ownership or posses- 
sion & control.”—KNotTr v. LONDON COUNTY 
CouNCIL, [19384] 1 K. B. 126; 103 L. J. K. B. 





100; 1601. TT. 91; 975. P. 3385; 50T. L. R. 
65; 81 L. G. BR. 305, C. A. 

254a, ———.]—-LENG v. DopasHon (1985), 79 Sol. 
Jo. 127. 


nt et 


or the jajuelee were such as might 
reasonably be expected to be the 
natural result of the animal in eee 
being at large. —PARKEN COLE 
(1931) 1 W. W. R. 93 1 *D~. L. R, 811; 
25 Alta. L. lt. 157.—CAN, 

246 iii, —--—-. }—-While doft.’s servants 
were unloadin cattle at ai railway 
station a bullock ‘got wild’ on 
the platforn, rushed upon adjoining 
ground, was driven back, escaped 








118.—IR. 


mises, with a 
by it, 





through a gato, ran through the | #72.-—-CAN, 
streets of the city, & injured pltf. :— o i, 
Held; the bullock on emerging from 

t way wagon had displayod its 


wild condition to doft.’s servante | to 
in such a way as to deprive them of the 
bonefit of the dootrine of the prima 
facte harmlessness of domestic animals 
as frequenters of the reslbe fe & Rene 
duty of oontrolling it as nous 

belonged the class oe an wale 
fer@ nuture had fallen on deft. 


will be Ii 





his. servante.——HOWaRD 0. 
O'CONNOR & Co., [1925] 2 I. R. 110, 


250 i. —— Fatlure to keep same off 
premises.}-—If a party harbours a dos, 
or allows 1€ to remain about his 
knowledge of its vi 
cha racter, he is liable for injuries caused 
though he is not the owner.— 
oop v. VAUGHAN (1889), 28 N. B. R. 


-}-It is negligence on the a 
art of the owner of a stallion, whose 
sition towards mares is 
im to be dangerous, not to take 
reasonable care to prevent the stallion 
from being in an enclosure in whieh, as 
he is aware, mares belonging to other 
persons are or may be running, & he 
able in damages if inj 
eneues: —MATHESON t. STUCKEY, [1921] 
L. R. 637.—AUS. 
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255. Add. Annotation :—Refd. Knott v. London 
County Council, [1934] 1 K. B. 126. 

258a. Mare attacking horse—Strange mare turned 
into field with horse.]|—Trespass to person 
or goods by an animal in which there is at 
common law a valuable property, such as 
horses & cattle, does not generally render its 
owner liable. 

Deft. put a mare into a field in which there 
was a horse belonging to piltf. without 
notifying pltf. The mare kicked the horse, 
which had to be destroyed. No scienter was 
proved in deft., but it was found by the 
deputy county ct. judge that the propensity 
of horses running loose to injure one another 
in sport or quarrel was common knowledge : 
—Held: (1) the mare was not within the 
class of dangerous animals which the owner 
must keep at his peril according to the rule 
in Fletcher v. Rylands (see No. 195); (2) 
deft. was entitled to assume that the mare, 
being mansuete nature, was an innocent 
animal, &, having no notice of any fact 
indicating the contrary, was not under any 
duty towards pltf. to give notice of his 
intention to place the mare in the field, or 
to have a person on the watch or in charge 
of her, & on the whole deft. was not liable 
either for breach of an absolute duty or for 
negligence.—MANTON v. BROCKLEBANK, [1923] 
2K. B. 212; 92 L. J. K. B. 624; 129 L. T. 
135; 39 T. L. R. 344; 67 Sol. Jo, 455, C. A. 

Annotations :—As to (2) Apld. Buckle v. Holmes, Ue 
K. 2.125. Refd. Gayler & Pope v. fee {y924)2 K. 
75; Glanvillo v. Sutton (1927), 44 T. L. ae 
United Dairies (London), Ltd., [1933] 2 2 ic. 4s. 

260. Add. Citations :-—6 lixeh: 697; 17 i: - O.S. 

158; 155 BE. R. 724. 

Add. Annotation :—Hefd. Manton v. Brockle- 

bank, [1923] 2 K. B. 212. 

Add. Annotations :—As to (1, Expld. Addie 

(Collieries) v. Dumbreck, [1929] A. C. 358. 

Refd. Hardy v. C. L. Ry., [1920] 3 K. B. 459. 

As to (2) Consd. Coleshill v. Manchester 

Corpn., [1928] 1 K. B. 776. Refd. Fairman 

v. Perpetual Investment Bldg. Soc., [1923] 

A. C. 74; Manton v. Brocklebank, [(1923] 

1K. B. 406. 

Add. Annotations :—As to (1) Refd. National 

Provincial & Union Bank of England v. 

Charnley, (1924) 1 K. B. 481. As to (2) Refd. 

Baker v. James, {1921] 2 K. B. 674; Letang 

v. Ottawa Electric Ry., [1926] A. C. 725 ; 

Cutler v. United Dairies (London), Ltd., 

[1933] 2 K. B. 297. 

Mare kicking horse.}] —- MANTON v. 

BROCKLEBANK, No. 258a, ante. 


pou v. 


261. 


264. 





270a. 


BERGIN, 





259 i. ——-— a arning to person iniured 
~—~Volenti non fit injuria.|—--A person 
keeping a dog liable to bite humans is 
responsible for it unless & warning is 
given of such a character as to involve 
the doctrine of volenti non fit injuria.— 
TAYLOR tw. ALEXANDER, [1935] 4 
ous D.L. R. 1381; O. R. 406.4-CAN., 


PART III. SECT. See \avadienhs 2.— 


i.—— -——.}-In 


proceedings 
under Sheep Protection Act, 8. 13, it is 
not necessary for the owner of the 
killed or injured anima) to prove that 
the dog which inflicted the injury com- 
plained of had a previous mischievous 
propensity.—R. ex rel Biarica  v. 
WILLIAMS, [1930] 1 W. W. R. 292; 2 
ury ; D. L. R. 493; 53 Can. C. C. 88; 42 

B.C. R.175; revag. eee W. R. 
802; 52 Can. C. —CAN. 


known 
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278. Add. Annotation :—Refd. Knott v. London 
County Council, [1934] 1 K. B. 126. 

274, Add. Annotations :—Consd, Manton v. Brock- 
lebank, {1923] 2 K. B. 212. Apld. Buckle wv. 
Holmes (1925), 95 Iu. J. K. B. 158. Consd. 
Hines v. Tousley (1926), 95 Il. J. K. B. 778: 
Refd. Knott v. London County Council, [1934] 


801a. Dog biting cattle—-Furlous disposition— 
Previous biting of cattle.|—Held: no evi- 
dence of scienter.—THOMAS v. MORGAN (1835), 
2 Or. M. & R. 496; 1.Gale, 172; 5 Tyr. 
1085; 5 L. J. Ex. 64; 150 E.R. 214. 


Annotations : -—Retid. Owen v. ay (1837), 5 Scott, 307; 
May v. Burdett (1848), 9 Q. B 


1K. B. 126. 305a. Horse biting ag Preis cra of wuptaee 
: —The fact that the owner of a horse knew 
2748. |The owner of a dog, which was that it was accustomed to bite other horses 


a well-behaved dog, & against whose character 
nothing was known :—Held: not liable to 
indemnify an employer in respect of com- 
pensation which the employer had to pay 
under Workmen’s Compensation Acts to the 
employee, who had been injured by an 


is not sufficient to establish his liability for 
its biting a human being.—GLANVILLE v. 
Sutrron & Co., Lrp., [1928] 1 K. B. 671; 97 
L. J. K. B. 166; 138 L. T. 836; 44 T. L. R. 
98, D. OC. 


accident caused by the dog.—Hinrs ». | 306. Add. Annotation :—Refd. Wakefield v. Board 
TousLry (1926), 95 L. J. K.B.773; 135 L. T. (1928), 45 I, P. C. 261. 
296; 70 Sol. Jo. 732; 19 B. W.C.C. 216,C. A. | 825. Add. Annotation :—As to (2) Apld. Stearn v. 


Prentice, {1919] 1 K. B. 394. 


825a. Rats—Damage to crops.|—Defts. carried 
on the business of bone manure manufac- 
turers on promises near pltf.’s farm. lor the 
purpose of their business they had on their 
premises a heap of bones, which caused large 
numbers of rats to assemble there. The rats 


275. Add. Annotations :—Consd. Manton v. Brock- 
lebank, [1923] 2 K.B.212; Buckle v. Holmes, 
[1926] 2 K. B. 125; Sycamore v. Ley (1932), 
147 L. T. 342; Deen v. Davies, [1985] 2 
K. B. 282. Refd. Gayler & Pope v. Davies, 
[1924] 2 K. B. 75. 


277. Add. Annotution :—Refd. Manton v. Brockle- de thei f acta iran ‘ 
bank, (192312 K. B. 212. made their way from defts.’ premises on to 
. - pitf.’s land, & ate his corn, causing substantial 
285. Add. Annotaiion :—-Refd. K nott v. London loss, in respect of which pltf. claimed damages 
County Council, [1934] 1 K. B. 126. from defts. It was not proved that the bones 
291. Add. Anrinotation :—-Consd. Knott v. London kept by defts. were excessive or unusual in 
County Council, [1934] 1 kK. B. 126. quantity : rene no ae a poe had 
Lae eee been established against defts.—STEARN v. 
292. oo ade eae London PRENTICE BuorHEns, Lrp., 919) 1K. B, 
: a 304; 881. J. K. B. 422; 120 L. T. 446 ; 
294. Add. Annotation :—Refd. Knott v. London T. I. R. 207; 63 Sol. Jo. 229; 17 L. G. RB. 
Sounty Council, [1934] 1 KK. B. 126. 142, D.C. 
299a. Dog biting child-—Previous biting of another | 328a. —— —-—.]—-R. v. FaAinBank (1850), 15*° 
child.|--Pacy a Frenp (1937), SE Sol. Jo. L. T. O. S. 259; aub nom. R. v. Hun JJ., 


160, 14J.P. Jo. 384. 
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PART III. SECT. 2, SUB-SECT. 3. 


Pi. To order dog to be 
kent under control— Person in charge of 
dog.J--WALKER . BRANDER, [1920] 





— 





ee RS eA = i Repeat LEN Ae eR aN IR rma 


palitly was empowered by statute to 
rey oe laws “for roatraining, pro- 
hibtting & regulating the running at 
large of dogs, for imposing a tax on 


fe ee em ne eo ee em 


concrete steps to the veranda in felt 
slippers. As stu reached the top step 
the dog suddenly becoming aware of 
her approach sprang towards her & 





er ss ee, 


SC. (J.) 20: 57S8e. L. R. 651.-—SCOT, | attempted to bite her, but was unable | the owners ,possessors or harbourera of 
ge ee ss to do so as the chain was too short. { doga, & ‘for impoun selling or 
di. —— Whether proceedings | H., thinking the dog conld reneh her, | killing dogs running at large in con- 





civil or criminal.j—'The summary pro- 
ceodings, before a justice of the peace, 
authorised by sect. 13 of Sheep Pro- 
tection Act, 1926-27, for the recovery 
of damages for the loss of or injury to 
sheep, etc., killed or injured by a dog, 
are entirely civil in character, although 
the Summary Convictions Act is made 
Ap licable thereto.—R. (PHRELKELD) 

SMITH & rahe [ a 5SJ1 W. WLR. 


sq. ce of re Act, 1914— 
Presumption as to keeping. i—There 
is no presumption raised by sect. 9 
of above Act, that a dog has been kept 
at a particular place within a district. 
Evidence of such keeping must be 
given.— FOREMAN v. SMITH, [1927)} 
S. A. 8. R. 366.—AUS, 


st. Dog & Goat Act (N. S. W.), 1898, 

19—Dog jumping up é& biting over 
fence, }—Applt. while looking over 
resp.’s fence from a public footpath 
laced his hand on the top of the 
ence. Iltesp.’s dog, from inside resp.’s 
remises, jumped up & bit applit.’s 
nand, inflicting serious injury :—Held : 
applt. was entitled under Dog & Goat 
Act, 1898, 8. 19, to recover damages 
for the injury recelved.—SIMP80N ¥. 


BANNERMAN, (1932] Argus L. R. 374; 
A. L. J. 189.—AUS. 
sv. Dog Registration Act, 1908, 6. 27.} 


—C., @ blind man, went to visit a 
friend & chained his dog upon the 
veranda with a very short chain. H., 
also as a visitor, wa ed up the flight of 


moved back, lost her balance, fell down 
the steps, and sustained Injuries. In 
an action by H.:—TJ/eld : seet. 27 does 
not place upon dog-owners In New 
Zealand an absolute Hability for all 
damages, direct or indirect done hy 
their dogs; the fact that the Logis- 
laturo has dispensed with the necessity 
of es of scienter, & proof of 
negligence on the owner’s part to 
impose liability on a dog-owner for 
injury done by his dog, dves not inean 
that all dogs are to be deemed 
dangerous animals & in the same class 
as Wild beasts: sect. 27 takes away from 
a dog-owner the benefit of the common 
law exemption from Hability for tres- 
pass injuries caused by his dog; it is 
still open to the dog-owner, if he can, 
to establish one or other of the defences 
open to persons who harbour animals 
of evil dispusition—e.g., want of 
negligence on*his part; the injury to 
pltf. was due to accident, & not to any 
negligence on the part of deft. 

The judge drew attention to the fact 
that, as in England proof of scien 
brings a domestic animal into cateoe 
of wild animals, the [English cases 
dealing with injuries inflicted by wild 
animals are applicable to cases of 
injuries by dogs in New Zealand by 
reason of the abolition in the Dominion 
of the necessity of provf of scienter in 
cases of injuries inflicted by dogs.— 
CHITTENDEN v, Hatt, [1933] N. Z. 
lL. Vi 836,.—N.Z. 

sw. Destruction of unlicensed doge— 
Validity of bye-law.}—Resp. munict- 
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travention of the bye-laws."* A. bye- 
law imposed a Hcence of $20 on dogs 
wholly or in part of the breed known 
as police dogs, of $4 on male dogs of 
any other breed & of $10 on female 
dogs of any other breed ; & provided 
that an unlicensed dog shall be Hable 
to be destroyed, & that an owner or 
harbourer of an unlicensed dog should 
be lable on summary conviction to a 
fine &, in default of payment, to im- 
prisonment :——-TFTeld : the bye-law was 
valid & must stand except in so far 
as it provide (1) for the killing of un- 
licensed dogs for any other reason than 
that they are found running at large; 
& (2) for the imprisonment of any 
convicted offender under the bye-law 
for default of payment of fine imposed 
on such conviction ; & those two pro- 
visions must be quashed.—Jte Snoar 
LAKE VILLAGE By-LAW, 192, [1933] 
3 W.W. R. 185; affd. (1934) 1 W.W. RR, 
245; 2 D. l. lt. 493; 41 Man. L. ht. 
649.—CAN. 

sy. Discrimination between breeds of 
licensed dogs—Validity of bye-law,)— 
Under a statute authorising municipal 
bye-laws imposing a tax on the owncrs, 
etc., of dogs :—Held: a dog-licensing 
byc-law was not invalid because it 
imposed o higher licence fee for dogs 
of the breed known as police dogs than 
for other breeds of a or because it 
imposed a higher fee for female dogs 
than for male dogs.—Ite SMEATON 
SHOAL LAKE VILLAGE By-Law 182, 
{1934] 1 W. W. R. 2455; 2D. L Ea 


Cases 382-—346a. 


382. Add. Annotation :—Refd. A.-G. v. Hodgson, 


[1922] 2 Ch. 429. 


3832a. ——— ———- ———- Proof that infraction of bye- 


333a. ———- ——— Metropolis 
1862 (c. 102), s. 73—-Proof of actual nuisance |. 


law caused nulsance not necessary.]|—Tona 
Se a ar Boarp v. SEED (1874), 39 


— —— ——— -——..] — See, also, No. 381, ante. 
Management Act, 


338. 


339. 
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necessary.|—CHELSEA VESTRY v. KING 
(1864), 17 C. B. N. S. 625; 5 New Rep. 85; 
34L.J.M.C.9; 11 L. T. 419; 29 J. P. 39; 
Las N.S. 1150; 13 W. R. 157; 144 EB. R. 
Add. Annotation :—Refd. Sack  v. 
[1925] Ch. 235. 


Add. Annotation :—Refd. Harper v. Haden & 
Sons, Ltd. (1932), 102 L. J. Ch. 6. 


Jones, 


Part IV.—Agistment. 


842. Add. Avnviahion :—Refd. Back v. Daniels 


(1924), 69 Sol. Jo. 160. 


842. After this case add ‘‘ Stat. Frauds, s. 4, is now 


re by Law of Property Act, 1926 (c. 20), 
s. 40.” 


342a. ——— Whether breach of covenant not to 


PART III. SECT. 2, SUB-SECT. 4. 


® mooi. Horses—Noise from stables. }— 
Though a livery stable fs constructed 


underlet.|-Where the tenant of a farm 
covenants not to underlet or permit any other 
person to use or occupy any part of the 
demised premises without the written con- 
sent of the landlord, the sale or letting by 
the tenant, without such consent, in the last 
year of his tenancy of the grass keep—-i.e. 
growing herbage, of his pasture lands for a 
definite period, is a breach of the covenant, 
although such sale or letting is in accordance 
with the usual practice of an outgoing tenant 
in that part of the country. 

Semble: agistment, i.e. the taking in by 





or damages, 


3 times a week.” 
Iven no water by deft. & pltf. sued 
the horses 


348. 
844, 


346. 


846a. 


The 


the tenant of the sheep or cattle of another 
to be depastured on the farm at so much per 
head per week, would not be a breach of the 
covenant.—RICHARDS v. Davigs, [1921] 1 . 
Ch. 90; 89 L. J. Ch. 601; 124 L. T. 238; 

65 Sol. Jo. 44. 


Add. Annotation :—Refd. Coldman v. Hill, 
[1919] 1K. B. 443. 


Add. Annotation :—Refd. Coldman v. Hill, 


[1919] 1 K. B. 443. 


Add. Annotation :—Refd. Weld-Blundell v. 
Stephens, [1920] A. C. 956. 


Animal stolen—Duty of agister.|—An 
agister of cattle does not discharge himself of 
his duty as a bailee for reward by proving 
that they were stolen without his default, if 
by using reasonable diligence he could have 
recovered them. 





onus {a on him to show circumstances 
negativing negligence on his part.— 
McCAULEY v. ILUBER, [1920]3 W. W. R. 





borser were 


eing in 


with all modern improvements for 
drainage & ventilation, if offensive 
odour therefrom, & the noise made by 
the horses, are a source of annoyance 
& inconvenience to the neighbouring 
residents, the proprictor is Hablé jn 
damages for the injury caused thereby. 
-~—-DRYSDALE wv. DuGAs (1896), 26 
8S. OC. R. 20.—CAN. 


840 i. —— Smell from atables.|}— 
ata ve. DuGas, No. 337 1, ante.— 


841 i. Bees Hiving in building—Duly 
of occupier.|---The occupior of a build- 
ing is in general under no duty to 
tako steps to oradicate a swarm of becs 
which have hived in the roof of the 
building.—--WassEnMAN v. UNION 
oO ENMENT [1934] A. D. 228,.— 


PART IV. 


b 1. Ce De & con- 
tract for agistment pltf. agreed to inake 
available certain properties for the 
epee of deft.’s sheep. The terms 
0 pene were lid. per head per 
week, £600 to be paid when the sheep 
arrived, £500 in six months, & the 
balance when the sheep were removed : 
—THeld: the payment contemplated 
by the contract was 1!d. per head per 
weck, according to the number of 
shocop on the properties from time to 
time ; the contract was one for making 
available the area of land agreed on 
for the sheep, & included the taking 
eare of the sheep agisted at the above 
remuneration while they were in pltf.'s 
custody.—SpPRING v. Youna, 1923} 
S. “Ay S. R, 116.—AUS. 


eo i. ———- Whether agister liable to 
supply water.J—Pitfi. having bought 
horses from deft., the latter agreed at 
pltf.’s uest to winter them. The 
terms of the agreement were set out in 
a letter from deft. to pltf. in which 
deft. said: “I will ter them as 
usual, that is, bring them in straw 





poorer condition when he took delivery 
of them than they would have been 
had they been watered :—Held: in 
view of the terms of said letter & all 
the facts of the case, deft. was under 
no obligation to supply _water.— 
RuDGE v. STAUFFER, [1929] 1 W. W. R. 
46; 23 Alta. L. lt. 628.—CAN. 

344 xii. Loss of animals.)— 
Pitf. was the owner of a mare which he 
delivered to deft. for agistiment in his 
paddock of 6,000 acres, which paddock 
was heavily timbered & covered with 
blackboys. After the mare had re- 
mained in the paddock for some time, 
pitf. reques the delivery of the 
mare in two months’ time. Deft. 
made endeavours to find the mare, 
but only saw it on one occasion, & 
thereafter made many attempts to 
locate the mare, but without success: 
—Held: doft. was not liable to pltf. 
for the value of the mare, there being 
no evidence of negligence.— ROBINSON 
Woe (1920), 22 W. A. L. R. 66.— 


844 xiii. Failure to detect 
loss within reasonable time.}—A large 
number of sheep were lost, & there was 
evidence rendering it probable that 
theae had been driven off the run :— 
Held: an agister of sheep must show 
that he took reasonable care to see 
the sheep were on the agistment area, 
& failure to detect this loss within a 
reasonable time was clear evidence of 
negligence.—SPRING v. YOUNG, [1923] 











#. A.8. R. 116.—AUS. 








344 xiv. An agister is 
bound to take reasonable care of the 
animal entrusted to him, & when the 
owner comes for it, if hecannot produces 
it he must show that he took al) 
reasonable precautions against its 
disappearance.—-COMSTOCK v. ASH- 
CROFT Estates, LTp., [1917] 1 W. W. R. 
1412; 23 B. O. R. 4761.—CAN. 

844 xv. —— —— Onus of negativing 
negligence.}——In case of loss of animals 
while in‘ the care of an agister, the 
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3 
123; 54 D. L. R. 150.—CAN. 


344 xvi. —~——— —--—,--A con- 
tract of agistment is one in the nature 
of a contract of bailment for the 
benefit of both bailor & bailee. The 
agister is nut an insurer of the animals 
but, in the absence of a special contract 
limiting his common-law liability, is 
Hable for their loss or injury caused by 
his negloct to take such reasonable care 
of them as a careful nan would exercise 
in dealing with his own property ; & if 
they are lost or injured while in his 
custody the onus is on him to show 
that the loss or injury did not result 
from such  neglect.—RATHWELL vv. 
a a [1933] 3 W. W. R. 629.— 





344 xvii. Agister not insurer— 
What amounts to negligence. }—POTTS v. 
SMAIL (Alta.), [1928] 1 D. L. It. 208; 
[1927] 3 W. W. R. 619.—-CAN. 


344 = xvili. -}+~—In an. action 
against an agister because some of the 
horses Which he had agreed to take care 
of during the winter had died, others 
wero missing & the condition of the 
remainder had deteriorated :—Held : 
there heing nothing in the contract to 
limit. deft.’s common law Hability, he 
had not discharged the onus upon him 
of showing that the loss and damage 
did not result from his neglect to take 








reasonable and proper care of the 
nnimals.—CooreRr v. CONRAD, [1938] 
1W. W. R. 469.—CAN. 

ar. ——— Failure to provide food & 


water.}—Where horses have been de- 
Hvered into the custody of an owner of 

asture lands to be kept & pastured 

y him in return for a money payment, 
it is bis duty to see that the horses are 

rovided with sufficient food & water, 
bE if he neglects these duties & a loss 
through death or a loss through de- 
preciation is thereby incurred he is 
liable in damages.—METX v. MARSHALL 
(1922),70 D. L. R. 14; §1922]3 W. W. RR. 
660.—CAN. 7 


If, rae failed to use such diligence, he 

oss of the cattle, he must prove, 
in order to discharge himself, that such 
diligence would have been unavailing ; it is 
not for the bailor to prove that it would have 


is sued for 


retrieved the loss. 


A farmer accepted certain cattle for agist- 
ment. Some of them were stolen without 
his default. After learning that they were | 
missing he made no effort, whether by in- 


371. 
(1924), 41 T. L. R. 57. 


378. Add. Annotation :—Consd. Aitchison v. Page ( 
Motors, Ltd. (1935), 154 L. 'T. 128. 494, 


Vol. I.—Animals. Cases 346a—390a. 


forming the owner or the police, or otherwise, 
to recover them. 
any reasonable attempt on his part would 
have led to their recovery :—Held: he was 
liable for their loss.—COLDMAN v. 


It was doubtful whether 


HOLL, 


(1919] 1 K. B. 443; 88 L. J. K. B. 491; 120 





Part V. Hiring. 


L. T. 412; 
166, C. A. 

347. Add. Annotation :—-Consd. White v. Smith 
(1927), 986 L. J. K. B. 397. 


85 T. L. R. 1463; 63 Sol. Jo. 


Add. Annotation :—Refd. Edwards v. Porter | 877, Add. Annotation :--As to (1) Refd. Kemp v. 


Klisha, [1918] 1 K. B. 228. 
378. Add. Annotation :—As fo (1) Refd. McAlister 


or Donoghue) v. Stevenson (1932), 48 T. L. R. 


Part VI-—Sale and Exchange of Animals. 


384. 
(1926), 95 L. J. K, B. 586. 
890a. ace tera 








856 iii. ---An azister has n0 
lion, in the absence of special agree- 
ment, upon the animals he stu ,— 
ste CEGENE ON: (1923) 2 W. W. R. 600. 





356 iv. Or statute.}—An agistor 
has alien on the pastured anjinals under 
Purvi Liens Act, R.S.A., 1922 
(c. 104), but not under Livery Stable- 
Keepers Act, 1t.S.A., 1922 (c. 107).— 
SPARLING v. WARD, [1925] 2 D. L. KR. 
922; [1925] 2 W. W. R. 181.—CAN. 

362 i, For malicious tnjury.j— 
Appct. had cattle on his land under 
ceane contracts with the owuers. 

hese cattle were maliciously driven 
off the lands & tnjured :—Held > apprt. 
as bailee in possession could claim com- 
pensation for the cattle entrusted to 
his care. — WORTHINGTON ov, TIPPERARY 
COUNTY Councin, {1920] 2 LR. 233; 
64.1. L. R. 77.—IR. 


PART V. 








369 xv. ——.}—Tf a 
hired horse is in a sound condition 
when taken out, & it is brought back 
injured, the onus of proof in a claim for 
damages for negligence is on deft. The 
hirer is bound to treat the horse with 
the degroe of care which a pereon of 
ordinary discretion would use towards 
his own, but if the horse {1s so treated 
& nevertheless reveives an injury the 
hirer is not Hable in damages for such 
injury.— REINSETH v. CAMPBELL (J 920), 
§2 D. L. RR. 357.—CAN. 


869 xvi. ] 
Where a person hires an animal & it 
dies while in his custody, the onua is 
upon him to establish that he tovk 
care of it. That care is the care which 
& prudent man would take of his own 
animal under the circumstances.— 
MURRAY vt. COLLINS, [1920] 2 W. W. R. 
845; 53 D. L. R. 120.—CAN. 


369 xvii. oj — Deft. 
hired a horse from plitf. to drive from 
T. to L. & return. At a distance of 
between six & eight miles from S., the 
horee fell lame in the right hind leg. 
Deft. drove it to S., ent it in a livery 
stable & gave instructions to have the 
hoof of the right hind leg re-shod. 
Deft. hired another horse & continued 
his journey to L., a distance of over 
eight miles. He returned next day, 
took the horse out, & finding that it 
was not then lame, started with it on 
the return journey. After travelling 
about three miles, the horse again fell 
lame & kopt getting a little lamer all 

















ween ume eet ee 








Add. Annotation :—Refd. Lake v. Simmons 


Resale of horse at loss—Form of 





the way to T. The journey from 5S. 
to T., a distance of twenty-two miles, 
took seven & one-half hours. There 
was no evidence as to what caused the 
horse's lameness. Thero was no cvi- 
dence that there was, between the 
place where the horse fell laine & T. 
any suitable place in which the her-e 
could have been placed & cared for, or 
where deft. could have hired another 
horse to continue the return journcy : 
—Ifeld: as the lameness when it 
first: developed on the return journey 
was uct shown to have boen of a more 
serious uature than often happens to 
a horse wiieh mey nevertheless walk, 
or even trot slavly, fiftecun to twontyv 
wiles without serious distress, deoft. 
could not be held yuilty of nogligence 
unti: he had travelled a sufficient 
distance to satisfy himself that the 
lameness was incrcasing sv as to make 
it dangerous to the weifare of the horse 
to continue the journey.—GAGNON »v. 
LaNGIS (1920), 48 N. B. KR. 76.-—-CAN. 


374 ii. Bill of sale granted by 
builee—-Rights of  grantee.j)—A., the 
owner of twenty-seven cows depastur- 
ing on his farm, agreed to lease his 
farin & cows to Gi. for a terin of years, 
& it was agreed that G. should have 
the right to purchase the farm & stock 
at any time during the term. G. was 
given possession of the stock & farm. 
G. guve to applt. a bill of sale over the 
cows. A. recovered possossion of his 
farm & cows from G., & shortly there- 
after applt. seized & sold the cows 
under his billof sale. Thirty-four cows 
were seized & sold, only nine of which 
were of the original herd. tie balunce 
pve been bought by G. during the 
time he had possession of the farm. 
A. claimed damages for the seizure :— 
Held: ‘it bad nat been shown that the 
cattle substituted ‘by G. for those 
orizinally bailed to him had become the 
property of A., who was entitled to 
damages only in respect of the cows 
originally —bafled.—- NORFOLK  Co- 
OPERATIVE Datry Co., LTp. v. ALLEN, 
{1924} N. Z. L. R. 136.—-N.Z. 


374 fi. Loss by bailee—Negli- 
gence.}—In an action for the value of 
a horse which was Jost after it had been 
hired to deft. under an agreement 
whereby the latter undertook to take 
‘* good care in every way ”’ thereof, it 
appeared that the horse, which was 
unbroken, was received by deft. & put 
into a pasture belonging to a neighbour 
of deft., & deft. went to see it every 
other day. The pasture was sur- 
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action.|—A vendor gave a warranty of sound 
workable condition on the sale of a horse, 
The warranty was fulfilled, but the purchaser 


rounded by a fence of two strands of 
wire, & the horse got out twice during 
the winter but was put back. Jt dis- 
appeared ubout the end of the following 
April. The fence was down tn one 
place, & the evidence showed a custom 
among the farmers in the neighbour- 
hood to milow horses not in use to ron 
at jarge during the winter. While 
deft. was given the right to work the 
horse, it was shown that it wes not 
customary tn that locality to break 
horscs unti) the spring :—Held: deft. 
had taken suiliciently good care of the 
horse & was not fable for {ts Joxs.— 
ZIMMERMAN ov. ARCTOER (1922), 63 
D.L. BR. 3995 (1922) 2 W. W. RR. 624, 
—CAN. 

380 i. Contract — Covering mare — 
Damages for breach.}--Breach of a 
contract to brocd mares to a stallion 
js not a ground for damages, in the 
absence of evidence upon whieh such 
damages muy be estimated with reason- 
able certainty.—- SINCLAIR v. WALKKR, ‘ 
[1917] 2 W, W. ht. 321.—-CAN. 


PART VI. SECT. 1. 
ti, ——— Action by mur- 
chaser for damages—What damages 
recoverable, J-—-PuRRY v. Kipp (1909), 
12 W. L. It. 9.—CAN. 


t hi. Sele of bull—Bull aterile.J|— 
At' an auction sale advertised ‘ ar 
pedigree stock sale’? resp. purchased 
from app)t. a bull described in tne Kale 
catalorue under the heading ‘ Jersey 
Bulla’? as ‘* Lot 78, Bull Harbour 
Light.’’ The conditions of sale ex- 
pressly negatived the exixtence of any 
warrantics on the vendor’s part. At 
the timo of the sale the bull had not 
been used, but subsequently war found 
to be sterile. This condition was 
shown to be a lutent defect not dis- 
coverable upon examination. In an 
action by resp., claiming damacer :— 
Held: as the a ree for procreation 
was not, by implication, a part of the 
description, & as the bull complied in 
all other respects with the deseription, 
resp. was without remedv.—DELL vw. 
soe (1024) N. Z L. Re. 1270.— 











t ili, ——- Sale of horse as gelding— 
Horse in fact a * rigot '—Whether 
failure of tmplied condition on sale of 

oods by  description.|—TWAITEA  v, 

ORRISON (Alta.), (1918) 3 W. W. R., 
349; 48 D. L. R. 73.—CAN. 

t iv. Default. by qrurchaser-—- 
Resale & peridot =H. : (1) money 
paid, not as a deposit, but on account. 





391. Add. Annotation :-—-Consd. Re 


401. Add. 


409. Add. Annotation 


wrongfully refused delivery, & returned the 
horse. The vendor then put it up at auction 
as ‘‘ in dispute,’’ & without a warranty, when 
it was sold for about £40 less than the 
contract price. In an action for the differ- 
ence between the price realised at the auction 
& the contract price :—Held: (1) this was 
not the proper form of action ; (2) the action 
must be for damages; (3) the conditions of 
the auction sale were not a test of the value 
of the horse, the auction being of a horse 
‘in dispute,” & without warranty, & quite 
different from the original contract con- 
ditions; (4) pltf. was not entitled to more 
than nominal damages, as he had failed 
to prove hjs damages to be the difference 
between the contract price & the price realised 
at the auction.—MACKILIN v. NEWBURY 
eg ae LAUNDRY. (1919), 63 Sol. Jo. 337, 


3890b. ——— Rescission by vendor—Vendor lable 


for keep during period animal kept by pur- 
chaser.|— KING v. PRICE (1816), 2 Chit. 416. 


A Debtor, 





[1927] 2 Oh. 367. 


Annotalion : — Refd. Phillips —v. 
Britannia Hygienic Laundry Co., (1923) | 
'K. B. 539. 


:—Refd. Manchester Liners 
'v. Rea, [1922] 2 A. C. 74; Canada Atlantic 
Grain Export Co. v. Eilers (1929), 35 Com. 


410. Add. Annotations: 


Cases 300a—486a. ENGLISH AND EMprIrreE Dicest SUPPLEMENT. 





Refd. Manchester Liners 
v. Rea, [1922]2 A.C. 74; Baldry v. Marshall, 
[1925] 1 K. B. 260. 


416. Add. Annotation :—Refd. Said v. Butt, [1920] 


3K. B. 497. 


416a. As to pedigree of horse.]—A receipt de- 


scribed a horse as ‘‘ got by Cheshire Cheese, 
warranted sound ’’:—Held: the statement 
that the horse was got by Cheshire Cheese 
was a mere representation.—DICKENSON ». 
GAPP (1821), cited in 1 Moo. & S. at p. 78. 


Armolahon :—Folld. Budd v. Fairmancr (1831), 1 Moo. & S. 


430. Add. Citations :—171 E. R. 90; 


sub nom, 


HLTON v. JORDAN, 1 Stark. 127, N. P. 


467. For ‘99 BE. R. 1386” read “‘ 99 E. R. 1016.”’ 
474. Add. Annotation :—Refd. Bell v. Lever Bros., 


476a. 


* . 


Ltd. (1931), 146 L. T. 258. 


J—A., as agent of B., sold a 
mare to C., & having no express authority 
from B. to warrant her, refused to do so, 
but, at the time of the sale, told C. that ‘ if 
the mare was not all right she was not his.” 
C. thereupon paid the price, which was 
received by B. The mare proving unsound, 
C. returned her to A., & sued B. for a return 
of the money :—Held: the proper question 
to leave to the jury was whether it was part 
of the contract that the mare should be 
returned if she proved unsound.—FOSTER v. 
Smit (1856), 18 C. B. 156; 20 J. P. 438; 189 
BE. R. 1328. 








Cas. 90. 


of the purchase- price, must be returned 
to the purener ; (2) having elected 
to treat the contract as at an end, 
inetead of suing for dumages for breach, 
the vendor was not entitled to recover 
anything for the care of the animals 
from the time fixed by the contract 
for delivery untill he resold.— BALDWIN 
v BRIANGER, [1920] 1 W. W. KR. 216; 
CAN. L. ht. 540; 13 Alta. L. RR. 27.— 








oral evidence 





——.J—Heli: 
eat it was part of the ert for 
Rule of a stallion that the pedigree 
papers should be delivered to the pur- 
chaser within a few days of the sale, 
being in contradiction of the written 
azrcoemont, was not admissible.— 
KASTER vt. COWAN, [1925] 2 D. L. RR. 
742; [1925) 2 W. W. BR. 1863) 21 
Alta. Ju. R. $663 revsg., [1923] 4 
er ht. 491 5 [1923] 3OW. W. &. 610. 


PART VI. SECT. 2, SUB-SECT. 1. 


$96 vi. -}—An auctioneer 
in selling a horse said: ‘ Here is a 
horse about nlue years old "in Denence 
of the vendor who did not contradict 
it. A note given for tho balance of 
the price ad indorsed thereon: 
“ Given for one bay wmaro nine yeurs 
old.” The purchaser believed the 
horso was of that age:—Held: the 
statoment amounted to a warranty, & 
the vendor was pone i a —ALLEN 
es (1920) 83 W. W. R. 645.— 








410i. In para. for ‘‘an’’ read ‘‘no.”’ 
410 fv. .}-Pltf. pur- 
chased a horse from doft. which deft. 
warranted to be suitable for the general 
purposes of a farmer & sound in every 
respect. The trial Judge found tnat 
there was a defect in the horso which 
could not be discovered by an ordinary 
examination at the time of the sale & 
that the horse was not suitable for the 
pur ose for which it was required: 
eld: the findings of the trial 
{udge must be are ted.— MARIKLL v. 
Seer (1920), 53 N. S. R. 502.— 











486a. 


sr. Sale of male an imal— Under 
Livestock a urchase d* Sale Act, 1S.S., 
1920 (c. 125)—No implied warranty 
that ae “eanahle of reproducing type 
& colour.}—K. (MINISTER OF AGRI- 








CULTURE FOR Fare eee v. 
BouRKR, 1925)3 D. L. Tt. 537 ; peo. 
rane W.1R. 397; 19 Sask. L. R. 48 


pe VI. SECT. 2, SUB-SECT. 2. 


420 i ——.J— EKISENHAURR _ vt. 
MACKAY "(N, 8.) (1911),9 E.L. R. 304. 


PART VI. SECT. 2, SUB-SECT. 3.—A. 


438 1. Sound—Meaning of term— 
Sceds of disease at date of sale.}—At an 
auction sale the auctioneer said: 
‘Would you ict this good sound mare 
go for that money ?’’ The mare was 

seased at the time. No fraud was 

roved :—Held : one who was induced 
vy the statement to bid for & pone 
the mare was entitled to rescission on 
the ground of misrepresentation.— 
ANDERSON ¥. KENNEDY, [1920] 1 
W. W. R. 25; 60D. L. R. 105; 13 
Sask. L. R. 38. —CAN. 


459 i. Warranty relating ta fulure— 
Dairy cattle warranted ‘“‘to calve at 
proper time d& correct tn teats only.’’—- 
A dairy cow, duc to calve within a 
fortnight, was bought at a cattle 
market under the following warranty : 
** Dairy cattle are warranted to calve 
at their proper time & correct in 
their teats only.” The cow calved at 
her proper time, but, owing to discase 
which appeared in her teats, ber milk 
supply was defective :— Held: (1) the 
warranty applied to the period of 
calving, & guaranteed, against the 
ordinary risks of that period, that the 
cow's teats would then be capable of 
performing their function of giving 
milk: (2) as the disease from which 
the cow auffered had not been proved 
to be due either to negligence on 
purser 8 part or to external accident, 
he gieontee > Jy ae aes KYLE 0. Sm, 
[1925] S. ~-SCOT. 
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v. TAYLOR (1837), 1 Jur. 261. 


PART VI. SECT. 2, SUB-SECT. 4.—A. 

st. Rescission—Affirmance of con- 
tract after notice of misrepresentation. }— 
A purchaser of a mare was not allowed 
rescission on the ground of what the 
ct. found was an innocent misrepre- 
sentation as to her being in foal to a 
celebrated stallion, because after dis- 
covery that the mare was not in foal 
he repeatedly attempted to get her in 
foal by breeding her to another 
stallion, this being held to amount to 
an affirmance of the contract.— 
MONTICELLO STATE BANK 0. GUEST, 
[1920] 3 W. W. R. 14.—CAN, 


stare VI. SECT. 2, SUB-SECT. 4.—B. 

g .}—In_ an action on 
se nitssore notes given for the price of 
a stallion, an alleged breach of warranty 
does not justify a defence of failure 
of consideration. Deft. must claim 
under the breach of warranty setting 
it up In diminution of the price, or in 
an action for damages. ee ee v, 
PRARSON (Alta.), (1919) 3 . W. R. 
505.—CAN 


sv. Cheque given for price—Whether 
breach of warranty a defence.}—MYKLE- 
BUST wv. GALEY oe ) (1919), 46 
D. L. RR. 699.—CAN 


PART VI. SECT. 2, SUB-SECT. 4.—C, 


484 fi, Effect of—On other 
remedies of purchaser.)}—A condition 
for return of a horse in as good con- 
dition as when sold & the substitution 
of another borse of equal value prevents 
the purchaser from resorting to any 
other form of remedy, unlesa he oan 
show that he returned the horse in 
good condition & the vendor failed to 














substitute as agreed. oa v. 
PEARSON es ), [1919] 3 W. W. R. 
505.—CAN 
485 ii. ——— Purchaser not liable for 
cost of keep after repudiation of con- 
tract. }—Loxa v. BYERS (Sask.), (1927) 
4D. L. R. 223.—CAN. 
PART VI. SECT. 2, SUB-SECT. 4.—D. 
486 ix. A written con- 





tract entered into to in ar 1928, for the 


517. 


518. 
522. 

Hudson, [1920] A. C. 324, 
526. 


530. 





sale of a stallion provided that the only 
‘“‘ puarantee ’? by which the seller 
bound himself was that the horse was 
serviceably sound as a serving stallion, 
and it also provided that if the horse 
‘‘ after a fair trial on sure breeding 
mares ” should prove not to be so 
sound the buyer would return it to tho 
seller & receive another horse of equal} 
value in exchange, but that the seller 
should not be bound by the conditions 
of this guaranteo ’* unfess the buyer 
bubmitted a monthly report in writing 
showiug the condition of the horse, cte., 
& that the contract should expire & 
the seller be released from any further 
obligation to the buyer after Apr. 1, 
1929, except in the event of the death 
of the horse within three years. In an 
action, begun after Apr. 1, 1929, for 
the balance of the purchase-price the 
buyer claimed a set-off for damages for 
loss of service fees which he would have 
earned with the horse had it beon as 
guaranteed & counter claimed for the 
excess of said damages over the amount 
of plitf.’s claim :--Held: deft.’s only 
remedy for the difference between the 
parcuese Dee & the actual value of the 

orse was that expressly agroed to in 
the contract, viz. the return of the 
horse and the takiug of another in its 
place, said provision, however, did not 
affect his right to sue for other damages, 
such as loss of service fees, which he 
had suffered up to Apr. 1,'1929, through 
the breach of the guarantee, but that 
his failure to submit the monthly report 
provided for in the contract would pre- 
clude him from recovering said other 
damages, & the trial judge’s conclusion 
that there had been a reasonable com- 
plHance with that requirement could 
not be sustained.—HkEaD v. LINTON, 
fae v4 ae W. RR. 369; 248. L. BR. 
596.—C 


486 x. -J——The measure of 
damage in an action for breach of 
warranty of a bull is the difference 
between the valuo at the time of 
delivery to the buyer & the value it 
would have had if it had answered to 
the warranty.—WaARD vv. ROSSER 
(1920), 54 D. L. R. 531.—CAN. 





PART VI. SECT. 2, SUB-SECT. 4.—E. 


sw. Proof of breach be time of sale 
necessary— Sufficiency we, |— 
WESTWOOD v0. MCMILLAN (Sask.), 
{1920} 2 W. W. R. 857; 53 Dp L. ih. 
317.—CAN. 


IR v. CAPLETTE 


~——-. }-AHEIR 
(1926) 3 3D. Le. R. 346; [1926] 2 


W. W. R. 346; 20 Sask. Li; R. 549.— 
CAN. ‘ 

1 Cra ——.}—LONG v. BYERS (Sask.), 
{1927} 4 D. L. R. 223.—CAN. 


‘Add. Annotations :—Consd. Gould v. S. E. & 
C. Ry., [1920] 2 K. B. 186. 
N. W. Ry. v. Hudson, [1920] A. C. 324. 

Add Annotation :—As to (2) Refd. L. & N. W. 
Ry. v. Hudson, [1920] A. C. 824. 
Add. Annotations :—Refd. Gould v. S 
Ry., [1920] 2 K. B. 186; L. & N. W. Ry. v 


Add. Annotations :—Refd. Hemmings v. Stoke 
Poges Golf Club, [1920] 1 KX. B. 720; 
v. Warbey, [1935] 1 K. B. 75. 

For ‘‘ Expenses reasonably—lIncurred In dis- 
infecting,’’ etc., read ‘‘ Expenses reasonably 
incurred—lIn disinfecting,’’ etc. 


Vol. .—Animals. Cases 517—544. 


Part Vil—Carriage of Animals. 


531. Add. 
Refd. L. & 


Annotations :—Refd. Coldman v. Hill, 
[1919] 1 K. B. 448; 
Italiana Di Navigazione v. Shipton, [1923] 1 
K.:- By 33 
Heacock, [1924] 1 


Add. Annotation :—As to (1) Refd. G. N. Ry. 
v. L. Kk. P. Transport & Depository, [1922] 


Transoceanica Soc. 


Prager v. Blatspiel, 
K. B. 566. 


Stamp & 


Add. Annolation :—As to (1) Refd. G. N. Ry. 
v. IL. E. P. Transport & Depository, [1922] 


_E. & C. 535. 
2 K. B. 742. 
Monk | 542: 
2K. SB. 742. 
544. Add. 





PART VI. SECT. 3. 

sz. Live Stock Pedigree Act, 1927 
(ce. 121)—-False registration of animal— 
What amounts to.}—An application for 
registration of a transfer of ownership 
of an animal is not an application for 
the registration of the unimal. More- 
over, where tho statementa made in 
the former application are true with 
respect to the animal mentioned therein 
there is no offence under sect. 17 of 
ubove Act although the animal which 
was in fact sold was not the animel 
named in said application.—It. +. 
DAVENPORT (Alta.), [1928] 2 D. LL. Tt, 
852; [1928] 1 W. W. KR. 876; 50 
Cun. Crim. Cas. 40.—CAN. 


PART VII. SECT. 1, SUB-SECT. 1.—A. 

528 ji. Animals poisoned—No 
affirmative evidence. }J—PIltf. shipped 
horses by dofts.’ rallway. On arrival 
at. destination, some of the horses had 
died & others were sick & died soon 
aftul. Jt was subsequently  estab- 
Ushed that they died of arsenic poison. 
An action sgainet deft. railway co. 
for negligence wii dismissed, as there 
was no evidence connecting the cause 
of injury with an) alleged negligence. 
The cause of the Gamage was purely 
a inatter of speculation, & certain 
provisions of the contract were a com- 
plete answer to pltf.’s claim that tho 
damages wrose from defts.’ negligence, 
—TURNER v. CANADIAN PaciFic Ry. 
Co. (1922), 66 D. L. RR. 813 [1922] 
2 W. W. KR. 858.—CAN. 


PART VII. SECT. 1, SUB-SECT. 2. 

632 1. Declaration of value — Re- 
quisites of.|}—Fox v. LONDON, MIDLAND 
oe Ity. Co., No. 541 {, post.— 





541 i. Carrier exempted from liability 
“in any case ’’ above declared value. }— 
A railway co. made conditions limiting 
their liabllity for Joss of or damage to 
any live stock delivered to them for 
transit beyond the value, in the case 
of horses, of £50, unless a higher value 
was declared in writing at the time of 
delivery, & a percentage of 14 per cent. 
paid on the value, so declared, in 
excess of the above-named sum. A 
race horse, exceeding £50 in value, was 
delivered to the go. for transit. by the 
sender’s groom, who informed the 
a tart clerk that he had got ‘“‘ a ver 
valuable ’chaser, worth about £1,000,"" 
a figure arrived at by the groom hitmn- 
self from casual ake ie The clerk gave 
the groom tho co.’s form of ‘* consign- 
ment note & wavbi!] ’’ for live atock, & 
the groom filled it in for carriage at the 
ordinary rate, & signed it, with full 
knowledge of its contents. The horse 
having been injured in transit :— 
Held: (1) the above conditions were 
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Annotation :—-Cenerally, Refd. Glass- 
brook Bros. v. Leyson, [1933] 2 K. BR. 91. 





not unreasonable; (2) the contract. of 
carriage, which was signod the 
groom under a direction by his om- 
ployer that the horse was to be carried 
at the ordinury rate, exempted the 
co. from Jiablity for any greater 
amount than #50; (3) in ae to 
make tho co. Hable for the full value 
of the horse, the declaration of value 
must have been made with the in- 
tention of paying the higher rate, & 
the statoment of value made by the 
groom to the booking clerk was in- 
sutticlent.--Fox v. LONDON, MIDLAND 
& Scorrmisn Ry, Co., [1926] I. R. 106.— 

sa. Shipper undertaking obligation to 
“* feed”* &° ‘water’ antmals—Obligation 
of supplying feed d& water.J—The obliga- 
tion to furnish the feed & water is upon 
the shipper.—-- KNIGHT-WATSON RANUH- 
ING Co, wv. CANADIAN Pactrio Ry. Co. 
(1921), 62 D. L. R. 601; 15 Sask. L. R. 
1; (1921) 3 W. W. BR. 788; revsg., 
14 Sask. L. kh. 5.--CAN. 

Bb. Caurricr under no liabllity ** un- 
less written notice delivered at point 
of delivery "---Nufficiency of nvutice.J— 
KNIGUT-WATKON RANOHING Co. ft. 
CANADIAN Paoiric Ry, Co. (1921), 
62D. L. 1. 601; 15 Sask. L. Re 13 
{1921] 3 W. W. RR. 788: revsg., 14 
Sask. L. R. 5.--CAN. 


PART VII. SECT. 2 


si. -——— V'ruin run in contravention 
of Lord’s Day Act.J—VItf. shipped 
goods, including horses, by dofta.’ 
line, & signed a special contract 
sroviding that defts. should not be 
iuble for any loss or damages in respect 
of the live stock by reason of injury 
except such as might arise from a 
collision, & should in no case be 
penne for any amount exceeding 
Bmall sums named. Pltf. 
acconpanicd his goods, & the train 
was lawfully proceeding on a Sunday, 
notwithstanding the Lord’s Day Act, 
when a cCollislon occurred with one of 
defts.’ trains, which was being run 
unlawfully because in contravention of 
that Act, & some of the horses & otber 
gouds of pltf. were destroyed or 
damaged. Itf. sued in tort for the 
amount of his loss, claiming much more 
than the [mited amounts stated in the 
special contract. Defts. set up the 
special contract :—Held; the pro- 
vision of the contract Hmiting the 
Hability of defts. in the case of a col- 
lision to a stated sum did not sustain 
the defence, because that provision 
must be taken not to have contemplated 
a collision occurring by reason of the 
breach of a statute distinctly pro- 
hibiting & making unlawful the act 
which caused the collision.—Risr v, 
CANADIAN Pacirtia Ry. Co. (1910), 
14 W.L. R. 635.-—-CAN 


Cases 563a—587a. 


563a, ——- —-~— ——— Birds lawfully taken else-. 


ENGLISH AND Empire Digest SUPPLEMENT. 


Part VIII.-—Wild Birds. 


ata ig iy was charged under Wild 
Birds Protection Act, 1880 (c. 35), s. 8, as 
extended under as. 8 in the county of London 
by the Wild Birds Protection (Administrative 
County of London) Order, 1909, par. 4, with 
having in his possession some goldfinches 
recently taken. The magistrate found that 


the charge was proved & dismissed it under 


the Probation of Offenders Act, 1907 (c. 17), 
ordering applt. to pay the costs. The birds 
were lawfully caught in Ireland on or im- 
mediately before Dec. 3, 1918, &, after being 
kept there for upwards of a month to enable 
them to recover their condition, & travel 
safely, were sent to applit. in London by post. 
They were found in applt.’s possession in a 
wild & terrified state on Jan. 15, 1919 :— 


564. 


Held: the magistrate was justified in taking 
into consideration all the circumstances of 
the case, including the condition of the birds 
when exposed for sale & the fact that they 
had to be kept in Ireland for some time in 
order to endure the journey & arrive alive, & 
also the length of the journey, in order to 
arrive at the conclusion that the birds were 
recently taken.—Harnris wv. Lucas, [1919] 
2K. B. 291; 88 L. J. K. B. 1082; 121 LL. T. 
317; 83 J. P. 208; 35 T. L. R. 486; 17 
L. G. R. 421; 26 Cox, C. O. 468, D. O. 


Add.. Annotation :—Apld. Harris v. Lucas, 
[1919] 2 K. B. 291. 
After this case add :— 


.}—See, now, Protection of Birds Act, 
19383 (c. 52). 





Part X.--Cruelty to and Killing, Maiming, and Wounding 
Animals. 


Note.—The Act now in force in England is | 576. Add. Annotation :—Distd. Barnard v. Evans, 
Protection of Animals Act, 1911 (c. 27), as amended 
by Protection of Animals Act (1911) Amendment 


Acts, 1912 (c. 17), & 1921 (c. 14); Protection 
of Animals Act, 1927 (c. 27); Protection of 
Animals (Cruelty to Dogs) Act, 1933 (c. 17); 


Protection of Animals Act, 1934 (c. 21). 


In con- 


sidering the cases in Sect. 1 of this Part, regard 
should be had to their dates & the Act under 
which they were decided. 


572a. Shooting trespassing dog—-No attempt to 


drive dog away before shooting.]|—A farm 
labourer shot at a dog which was trespassing 
on his master’s land, & wounded it. The 
dog was not doing damage & deft. made no 
effort to drive it away before he shot it, & 
the justices found that shooting was not 
necessary :—Held: he was guilty of “ cruelly 
ill-treating ’? the dog within Protection of 
Animals Act, 1911 (c. 27), 8. 1.—BARNARD v. 





587. 


587a. 


[1925] 2 K. B. 794. 


Add. Annotation :—As to (1) & (2) Refd. 
Jenkins v. Ash (1929), 45 T. L. R. 479. 


Liberation in exhausted condition.]— 
On a prosecution of A. & G. for cruelly 
ill-treating a live wild rabbit contrary to 
Protection of Animals Act, 1911 (c. 27), s. 1, 
it appeared that A. had dangled the rabbit 
by its hind legs three or four yards away 
from two greyhounds, held in leash by G., 
& that the greyhounds having been taken 
thirty or forty yards away, the rabbit had . 
been thrown on the ground, where it had 
remained, only hopping a couple of yards 
when flicked by a hat. The magistrate held 
that there was no cruel ill-treatment within 
the sect.; that what had been done by 
resps. was ordinary coursing & so protected 








by sect. 1 (3) (6), & that there was no evidence 

EVANS, [1025] 2K. B. 794; 04 L. J. K. B. of the rabbit having been liberated in an 

932; 183 Lf. 829; 89 J. P. 165; 41 injured, mutilated, or exhausted condition. 

T. L. R. 682; 28 Cox, C. C. 69, D.C. On appeal :—Held: all the evidence showed 

574. Add. Annotation :—Distd. Barnard v. Evans, that there had been crue! ill-treatment of the 

[1925] 2 K. B. 794. rabbit & that the rabbit had been liberated 

PART VII. Adah ones with ne Hiest retctliosd 8 He inal Ahonen eee 

Var eee DIeCES Le n e@ ure —, r’a ce 

A aoe ii for Pasa pt piper al If resp. allowed the broken pieces of the eM‘ LAREN v. SMITH. [1923] 3. C ©. (. ) 

tion iA : catheter to remain in the urethra for | 91.—SCOT. 
Pitf., a squatter on the foreshore of a an unreasonable time, without taking 

lake, held entitled to damages for the stone tovallaviate the pain or with- PAR ECT. SUB-SECT. 2 
shooting: on the land & wator close to eet eam any. clone ‘to aeoure: thelr T Xx. 5S 4; : 


which had been hatched from c 
had collected on an island in the lake, 
it being clear that the geese were not 
in a state of nature & had been panes 


of a number of Canada Agia yOTGe rig 


necessary pain; 


e errors caused un- 
(2) resp. was under a 
duty to Inform "the owner of the horse 
wi @ reasonable time that the 
fragmente were in the animal's urethra. 


se. Carrying cranes by train — 
With eyes cs muoned up.\—Held: accused 
had committed no offence under Pre- 
vention of ae to Arnfmals Act, 
890, a. 8, (d), "oe the cruelty was 


to possession. Game Act, 1932, 8. 3, 
~-MARTIN v. CARPENTER, [1925] S. A caused by the persons who stitched up 
Boe ; Pare ed by appitos to 8S. R. 421.—AUS, the eyes & not by the manner or 
whilet In a state of nature: & the | , se. Abandoming horse in siree— | Portas IT, Strain “Rv, TBRABIM 
orse found atarving— 
goose in quostion wore not ina state | er sdag \conol ocd: accused Mren Surman (1917), IL, R, 41 Bom. 
[1935] 2 W. W. BR. 415.—CAN. could not be convicted of ill-treatment — 
under Prevention of Cruelty to Keeping deer in captivity—No 


Animals Act, 1890, s. 3 (a), as he was 


right to redeli of deer.|-—-It is illegal 


PART X. SECT. 1, SUB-SECT. 1. not in a position to exercise control | to keep a deer in captivity & there fs 
574 il. —— Fatlure to remove from | over the animal at the time of the ill- | therefore no right of ection for re- 
animal broken pieces of instrument.J— | treatment.—R. v. NaziR Wazim (1919), | delivery the officers of the 
Resp. undertook to treat a horse, & | I. L. bs 44 Bom. 159.—-IND. Departmen ot Mines & Forests.— 
inserted into the animal’s urethra a ermitling animal injured on | MARSHALL Monrog, {1933} 2 


cathcter, which broke, & the horse was 


ad. 
shin to aera of ship ignorant of 
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D. L. R. 201; "6M. P. R. 255.—CAN. 


in an exhausted condition. 
& also on the ground that the cruel ill-treat- 
ment occurred before the rabbit was liberated 
for the purpose of being coursed or hunted, 
resps. had not brought themselves within the 
protection given by the sect. to the coursing 
or hunting of any captive animal.—JENKINS 
v. ASH (1929), 141 T.. T. 591; 93 J. P. 229; 
45 T. L. R. 479; 27 L. G. R. 637; 28 
Cox, C. C. 665, D. CO. 


Ill-treatment before 
JENKINS v. ASH, No. 587a, ante. 


595. Add. Annotation :—Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 


602. Add. Annotation :—Consd. White v. Fox & 
Dawes (1932), 48 T. L. R. 641. 


Not domestic animal.]—WHITE v. 
Fox & DAWEs (1932), 48 T. L. R. 641, D. C. 


On this ground 


587b. 





liberation.]— 


602a. 








Vol. 1.—Animals. Cases 587a—690a, 


604. After this case add :— 


Dog-——Disqualification for ownership.]—See 
Protection of Animals (Cruelty to Dogs) Act, 
1933 (c. 17). 


613. Add. Annotation :—Refd. K. v. Wood, Ea p. 
Farwell (1918), 87 L. J. K. B. 913. 


625. After this case add ‘‘ See Animals (Answs- 
thetics) Act, 1919 (c. 54).” 


651. Add. Citation :-—26 Cox, C. C. 1138. 


658. Add. Annotations :—Consd. Cotterill v. Penn 
[19386] 1 K. B. 58. Refd. Nye v. Niblett 
(1918), 87 L. J. K. B. 690. 


654. Add. Annotations :---Consd. Horton v.Gwynne, 
1921] 2 K. B. 661. Apld. Farey v. Welch, 
[1929] 1 K. B. 3888. Expld. & Distd. Cotterill 
v. Penn, [1986] 1 Is. 13. 538. 


656. Add. Annotalion :—Refd. Nye v. Niblett 
(1918), 87 L. J. K. B. 590. 


Part X1.—Diseased Animals. 


657. Add. Annotati-n :—Refd. Theyer v. Purnell, 
[1918] 2 K. B. 233. 


659. Add. Citation :—88 L. J. K. B. 263. 


664. Add. Annotation :—Refd. Phillips v. Britannia 
Hygienic Laundry Co., [1923] 1 K. HB. 
589. | 


688a. —-— Transit of Animals (Amendment) Order, 
1980—Meaning of ‘‘ consecutive Journeys.’’] 
—Transit of Animals (Amendment) Order, 
1930, art. 1, enacts, among other things, that 
any road vehicle used for the conveyances of 
animals the property of a dealer or in con- 
nection with the trade or business of a deaier 
shall, as soon as practicable after each 
occasion on which it is so used, and before 
any other animal is placed in it, be cleansed 
and disinfected as therein mentioned, ‘‘ Pro- 
vided that in the case of a vehicle... 
making consecutive journeys on any one day 
between the same two points, the requisites 
of this article shall be deemed to be suffii- 


PART X. SECT. 1, SUB-SECT. 3. 


sf. Commitment for trial for over- 
driving—Jurisdiction of one justice. }—- 
R. v. Netson (1916), 28 Can. Crim. 
Cas. 276.—CAN. 


R 
| 
w 


. 3. C. 1906 (a. 75), does not give a 
ht of action to a buyer of auimals 
o suffers dainage from a sale which 

ie illegal under that Act.—O'’MEALEY CAN. 

v. Swartz, (1918) 3 W. WR. 08.— 


ciently complied with if the vehicle is cleansed 
& disinfected ...as soon as practicable 
after the completion of the last of such 
consecutive journeys ”’ :—Held: on the con- 
struction of the Order, the expression ‘‘ con- 
secutive journeys ... between the same 
two points ’’ in the proviso to art. 1 does not 
mean consecutive journeys in the same 
direction between the two points, the return 
journey counting as distinct, but consecutive 
journeys in either direction, & the vehicle 
need not be cleansed & disinfected until the 
completion of the last of its consecutive 
journeys in either direction.—NETHAWAY v. 
BREWER, [1931]2 K. B. 459; 100 L. J. K. B. 
524; 145 L. T. 191; 95 J. P. 159; 75 Sol. 
Jo. 859; 20 L. G. R. 480; 29 Cox, C. C. 305, 
D.C. 

690a. ----- ‘‘ Double dipping ’’---Meaning.|—-/T/eld : 
the words ‘‘ double dipped ’”’ meant twice 
dipped & not dipped for a second time after 
the first prescribed dipping.-ADAMS v, 
GALLOWAY (1925), 23 L. G. BR. 588, D. O. 


not being in part delicto with the 
vendor.—LONG ©, ZLATNICK (1922), 70 
D. L. R. 88; (1922) 3 W. W. R. 687.—~ 


CAN PART XI. SECT. 2, SUB-SECT. 2. 
662 vill. ——.]—In view of Orders 690 fl. ——— Validity of notice— 
PART XI. SECT. 1. in Council authorised order o ash Blank form issucd by Government 


662 vi. ——.}—A contract for the 
sale of animals affected with a con- 
tagious or infectious disease is an 
offence against R. &. C. 1906 (c, 75), 


of Animal] Con 


that the animals are so affected.— {1 


exeinpting tuberculosis from the effect 
tagious Diseases Act, 
R. 8. C. 1906 (ce. 75), a. 38, Baldwin v. 
Snook, No. 662 vi., ante, was held not 
8s. 38, whether or not the seller knows | Poa to support a defence of 


ogal sale of cattle.—Woob, WEILLER 


Veterinary Officer--Day & hour filled 
in by Inspector.J—KatEE v. R., (1930) 
N. lL. ht. 55.—S. AF. 
PART XI. SECT. 2, SUB-SECT. 3. 
sk. Wogs fed on garbage-—~ Under 


BALDWIN v. SNOOK, [1918] 2 W. W. R. 
314; 40 D, L. R. 433.—CAN. 


662 vii. .}—-On a sale without 
warranty of an animal known to the 
seller to be affected with a certain 
contagious disease there is no common: 
law duty upop the seller to warn the 
buyer of the disease, where the latter 
is reputed to be d of more than 
ordinary skill & Knowledge in the treat- 
ment of animals, the disease tn question 
is fairly common in the neighbourhood. 
the buyer knows that the animal its 
suffering from some complaint, al- 
though not the particular nature of It, 
& the buyer refuses to complete the 
sale until he has had the animal in 
his possession a certain time. 

e Animal] Contagious Diseases Act, 





& McCartuy, Lp. v. VALCOUR, [1921] 
2 W. W. RB. 32.—CAN. 


662 ix. --&-Where animals are 
ex poeed for sale by a vendor & he knowe 
that they are infected with a contagious 
disease he is Hable to a penalty under 
Animal] Contagious Diseases Act, & if 
he effects a rale of the animals under 
such circumstances the sale is illegal & 
vold. If in addition to the breach of 
his statutory duty the vendor maker 
false representations as to the con- 
dition of the animals & thereby in- 
duces a person to purchase them, the 
latter is entitled to succeed in an action 
for auy resulting damages sustained 
by him, & io any event he fs entitled 
to recover any money paid by him to 
the vendor on the Ulegal contract, hoe 
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licence waiving compensation— Disease 
necessilaling slaughter-—Onus of proof 
of cause of disease.J}—A. obtained a 
licence to feed his hogs on garbage 
obtained from outside, which Heence 
contained the following words: ‘In 
consideration of the granting of a 
licence to me I hereby agree . . . (4) to 
forfeit all claim to compensation, in 
case it is necessary to destroy puy of 
my hogs, as a result of hog cholera, 
unless it can be shown that the in 
fection came from sornpe other source 
than garbage feeding "':—eld: the 
onus Of proving that the cholera in 
question came frum some other source 
than garbage feeding was upon eup- 
ae a ar t-te vw. Re (1922), 645 
ee R. 398; 21 Exch. C. R. 359.-~ 


Cases 694a—705a. 


694a. Compensation—On commercial 


basis of 
valuation—Failure to object—Valuation bind- 
ing.J—By Diseases of Animals Act, 18904 
(c. 57), 8. 15 (2), ‘* The Board shall for animals 
slaughtered under this section pay com- 
pensation as follows: (i) Where the animal 
slaughtered was affected with foot-&- 
mouth disease the compensation shall be the 
value of the animal immediately before it 
became so affected. (ii) In every other case 
the compensation shall be the value of the 
animal immediately before it was slaugh- 
tered.”’ 

Pitf. was the owner of a herd of pedigree 
Friesian cattle which became infected with 
foot-&-mouth disease, & the Minister of 
Agriculture & Fisheries provisionally decided 
that it was not a case for slaughter, but was 
a case for isolation which would have caused 
expense to pltf. together with possible risk 
of losing his stock. Subsequently, however, 
after certain conversations between the 
Govt. inspector & pltf. the Minister decided 
to have the cattle valued & slaughtered. 
The cattle were valued on behalf of the 
Minister on a commercial & not a pedigree 
basis at £993, & notice of this valuation was 
given to pltf. & he signed the valuation form. 


The cattle were accordingly slaughtered on 


the following day & pltf. was paid the sum 
of £993. Pltf. did not give within 14 days, 
as required by clause 39 of Animals (‘Transit 
& General) Order, 1912, a c-unter-notice that 
he disputed the valuation. Afterwards pltf. 
claimed from the Minister the difference 
between the £993 & the pedigree value. 
The latter was agreed at the trial to be 
£2,162. The claim was based (inter alia) on 


ENGLISH AND Empire DiaEst SUPPLEMENT. 


the provision in s. 15 (2) that ‘‘ the value ”’ 
of the slaughtered animals should be paid as 
compensation :—Held: as pltf. & the 
Minister had. agreed that the valuation 
should be on @ commercial basis, the agree- 
ment was binding & the claim of pltf. failed.— 
BLIGH v. MINISTER OF AGRICULTURE & 
FISHERIES (1931), 47 T. L. R. 492. 


Add. Annotation :—Consd. Tees Conservancy 
Comrs. v. James, [1935] Ch. 544. 


Add. Annotation :—As to (1) Refd. R. »v. 
North Worcestershire Assmt. Com., Hx p. 
Hadley, [1929] 2 K. B. 397. 


Add. Annotation :—Refd. Fisher v. Oldham 
Borough Corpn. (1930), 143 L. T. 281. 


705a. ——- -—-— Burden of proof—Diseases of 


Animals Act, 1894 (c. 57), ss. & (1), 57 (1).] 
—A farmer who was summoned under 
Diseases of Animals Act, 1894 (c. 57), s. 4, 
for not giving notice with all practicable 
speed to a constable of the fact that two of 
his cows were suffering from foot & mouth 
disease, contended before the justices that 
as there was no evidence that he knew before 
the day on which he gave notice that the 
animals were affected, he had discharged 
the onus which lay upon him under sect. 4 
by giving notice on that date. The justices 
accepted this contention, & dismissed the 
summons :—Held: this contention was in 
direct conflict with sect. 57 of the Act, 
which cast on the accused the onus of prov- 
ing absence of knowledge, & that the justices 
ought to have convicted.—WILSON v. YATES 
(1927), 91 J. P. 188; 44 T. lL. R. 25; 25 
L. G. R. 514, D. C. 


Norr.—I1t has been found desirable to add the following Part :— 


Part XIl—Breeding of Animals. 


Statutory control—Horse breeding.|—See Horse 


Breeding Act, 1918 (c. 13). 


Hire of stallion’s services—Right of lien on mare 


ern re 


PART XI. SECT. 2, SUB-SECT. 5. 

sl. Power to male bye-law—-- Pro- 
hibilting admission of infected animals 
tnto municipalty.J—To provide in a 
bye-law that no animal affected with 
any infectious or contagious disease 
shall be brought into the municipality 
waa held to be beyond the powers of a 
municipal council under Se Act. 
—R. ©. Mounp, (1920) 2 W. W. R, 
640; 62D. 1h. R. 302. —CAN, 


PART XI. SECT. 2, SUB-SECT. 6. 
Proof of acienter.}— On a 
rosecution under Cattle Disease Act, 
reland, 29 & 30 Vict. c. 4, & 33 & 34 
Vict. c. 36, & the Orders of the Privy 
Council, * knowledge * that the cattle 
are diseased is part of the offence & 
must be proved by the prosecutor.— 
CaRROLL t. Hwers (1873), I. R. 7 C. LL. 


226.—IR. 

gil. Certificate of veterinary 
surgeon--~No proof of authenticity— 
Whether admissible.}—In a prosecution 
for failure to give notice of the existence 
of swine fever in contravention of the 


Act, the prosecutor produced a certifi- 


ae ee ewe Oo ern 








—-For expense of covering.|—Sce original 


volume, p. 257, No. 380. 
Increase in animals—Who entitled to.|—-See 


et er ee Pete ee rte nee 


cate bearing to be signed by a vetcri- 
eae! surgeon, certifying the existence 

he disease at accused’s premises. 
No evidence was Iced to prove the 
authenticity of the certificate, which 
was not attested, or to prove that the 
grantor held the office of veterinary 
inapector under the Act. The justices 
sustained an objection to the admission 
of the certificate as evidence :—Held: 
the certificate was admissible as evi- 
dence, in terms of Diseases of Animals 
Act, 1894, s. 44 (5), without proof of 
its authenticity or of the grantor’s 
qualifications, at all events in the 
absence of specific challenge on these 
r0ints by the accused at the trial.— 
LTENDERSON v. WARDROPE, [1932] 8. C. 
(J.) 18.—SCOT. 


PART XII. 


m. Statutory confrol— Horse breed- 
ing— Refusal of certificate of registration 
of stallion—Registration of Stallions 
Act, 1916.}—At the trial of an action 
by a@ person, who was the owner of & 
stallion, against the members of the 
Board of Control & Appeal under the 
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original volume, pp. 212, 213. 


above Act for wrongful refusal to 
consider an appeal against the refusal 
of a certificate of registration, it 
appeared that pltf. was not actual 
owner but. had control & management 
of the animal:—Held: he was en- 
titled to maintain the action.—DUTTON 
one (1920), 16 Tas. L. R. 45.— 


Hire of stallion’s services—Liability 
of owner of stallion—Injury to mare. \j— 
See Vol. Il., p. 220, cases q, r. 

Mare improperly served by 
stallion.;-—See Vol. 1I., p. 220, cases 
8, t, u. 








ee 





Breach of “contract. ke 
SINCLATR v. WALKER, No. 380 i., ante. 


oe 


sr. Warranty of fitness by agent— 
Liability of principal. }—In an action for 
breach of warranty as to fitness for 
breeding on the salo of a horse :— 
Held: on the, facts vendor was an 
agent only, & principal was liable 
upon the warranty.—Sim v. Goop 
(1916), 98. L. R. 273; 30 DL. R. 
554.—CAN. 


Vol. 11. Uases 3—8Ub. 


ARBITRATION. 


Part |—The Submission. 


Add. Annotation :—Refd. Charles v. Cardiff 


8. 
Collieries (1928), 44 T. L. R. 448. 
7. Add. Annotation :—As to (1) Refd. Bremer 


14. 


24. 


26. 


26a. 


26b. 


Oeltransport G.m.B.H. v. Drewry, [1933] 1 
K. B. 753. 


Add. Annotation :—Refd. Bremer Ocltransport 


G.M.B.H. v. Drewry, [1933] 1 K. B. 753. 


Add. Annotation :—Refd. Anglo-Newfound- 
SO Development Co v. R., [1920] 2 K. B. 


Add, Annotation :—Refd. Anglo-Newfound- 


ae Development Co. v. R., [1920} 2 K. B. 





-]-~It is not necessary that both parties 
should have signed the written agreement 
(BANKES, L J.). — ANGLO-NEWFOUNDLAND 
DEVELOPMEN' Co. v. R., [1920] 2 K. B. 214; 
89 L. J. K. 3.5703 122 LT. 731; 84 5. 2. 
121; 14 Asp. MM. L. C. 584, C. A. 

—--- Verbal agreement to grant royalties—- 
Amount to be settled by arbitration—Refusal 
of grantee to arbitrate.J—In 1913 a patent 
was granted for ‘‘ Improvements in winches 
for operating the rope of a duplex derrick.” 
Between the times of the filing of the 
provisional & complete specifications, the 
patentee, under a verbal agreement, 
entered the service of a co. evg:gzed in 
making windlasses as technical adviser & 
enpganeer draughtsman; & the co., whuts the 
patentee was in their employment, mxde 
& sold the patented windlasses. In 1919 
the patentee commenced an action against 
the co., alleging that it was a term of the 
verbal agreement that, during pltf.’s service, 
the co. should have pltf.’s licence to make & 
sell windlasses under the patent, at a reason- 
able royalty, &, failing agreement between 
the parties, at such royalty as might be 
settled by arbn. He contended that he 
would have received at least 5 per cent. on 
the selling price of the windlasses. Defts. 
denied that they had agreed to accept a 


PART I. SECT. 2. 


a 


86b. 


ment is sufficient to bind the person 


licence from pltf.:—Held: pltf. had proved 
that the agreement for o licence had been 
made; he was entitled to a reasonable 
royalty; &, as the agreement was verbal, 
& defts. refused to refer the matter to arbn., 
the matter could not go to arbn. It was 
directed that the matter should be referred 
to an official reforee for inquiry & report 
under sect. 13 of the above Act.—I"LEMING 
v. Doia (J. 8S.) (GrimsByY), Lrp. (1921), 38 
R. P. 0. 57. 


Reference under National Health Insurance 
Regulations of Insurance Commissioners.|— 
By an agreement between a medical prac- 
titioner on the panel & the insurance com- 
mittee of a county, the practitioner agreed 
to give medical treatment to insured persons, 
& by clause 1 the Nationa] Health Insurance 
(Medical Benefit) Regulations (England), 
1913, were incorporated. By clause 14, 
‘“‘any dispute or guestion arising between 
the committee & the practitioner... relating 
to the construction of this agreement or the 
rights & liabilities of the committee or the 
practitioner... hereunder shall be referred 
to the Comrs.”’ By reg. 51 of the regulations, 
‘* Where under the provision of these regula- 
tions or of any agreement made between the 
committee & a practifioner ... is referred, 
or any appeal from a decision of the com- 
mittee is made to the Oomrs. the Comrs. 
shal] determine such questions or appeal in 
such manner as they think fit, & if in the 
opinion of the Comrs. a hearing is required 
they may authorise any two or more of the 
Comrs. to hear & determine such question 
or appeal, & any decision of the Comrs. or 
any of them made under this article shall be 
final & conclusive.” A dispute having arigen 
under the agreement, the practitioner 
brought an action against the committee in 
respect thereof, & the committee applied 
under the Act of 1889, s, 4, to stay the action : 
—Hceld: the action must be stayed 


Sen v. MAWANATH GANESH BHAGAT 


d i. —— Informal ertension of 
written submission amounting to new 
parol submission.}—An award was not 
made within the time fixed by the 
written submission to arbn. nor was 
the time extended. The arbitrators 
proceeded after the expiry of the time, 
both parties appearing before them & 
taking part in the procecdings, & the 
award was made & not appealed from 
or moved against, & had ever since 
been acted upon:—Held:; a parol 
submission must be taken to have been 
made & to include the terms contained 
in the written one, & the award to 
have been made pursuant to the parol 
submission.—HARRISON tv. HARRISON 
(1918), 41 O. L. R. 195; 13 O. W.N. 


345.—CAN. 

10 v. Signature of one of 
series of documents—Forming part of 
agreement.}—A aubmission or written 
agreement to submit differences to 
arbn. may be collected from a series 
of documents, even though connected 
by parol evidence, & signature of any 
document forming part of the agree- 











so signing to the submission contained 
in the agreement.—SUKHAMAL JBAN- 
BIDHAR vw. BABN Lan KEDIN & Co. 
(1920), I. L. R. 42 All. 525.—IND. 


ei. ——— Must not be contrary to public 
policy.J—If it is an implied term of a 
reference to arbn., & of an ekranama 
pursuant to the award, that a complaint 
that a non-compgundable offence under 
the Penal Code has been committed 
shall not be proceeded with, the con- 
sideration is unlawful on the ground of 
public policy, & the award & elranama 
are therefore unenforceable; that is 
s0 irrespective of whether in law a 
prosscuder has been commenced.— 

AMINI Kumar Basu v. BIRENDRA 
NaTH Basu (1929), 57 L. Kt. Ind. App. 
117, P. C.—IND. 

li. ——~ General 
award made by arbitrators is 
Invalid on the ground that In 
reference to arbn. the actual dispute 
is stated merely in general terms, when 
the award itself shows that the nature 
of the dispute was properly explained 
to the arbitrators.—Ram BAHADUR 
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requisites. |-— An 
not 
the 


(1923), I. lL. KR. 2 Pat. 554.—IND. 

Lii. - }-—- A subiulssion to arbn. 
according to the above sect. is a sub- 
mission which provides that either 
purty in case of a dispute arising on 
the contract {is at liberty to take the 
necesKkary stlepsa to got the dispute 
decided by arbu.-—-BuURIOR ». ELLER- 
MAN Ciry Linrs, Up. (1925), 1. L. R. 
49 Bom. 854.—IND. 

1 lil. —— Writlen agreement to sul- 
mif.J—A submission to arbn, under 
Indian Arbn. Act need not be signed 
by both parties. All that fs required 
is a written agreement to submit, 
& acting upon it.—RapnA KANTA 
Das v. BARRIIEN BRoTHERs (1928), 
I. L. R. 56 Cale. 118.---IND. 


PART I. SECT. 3, SUB-SECT. 1. 

sa. Appointment of appraisers— 
Under arrangement aenarate from 
policy. J—Held: not to constitute a 
subniulssion to arbo., but a provision for 
appraisement.—SEARLE ¥v, ALLIANCE 
INBURANCE Co., [1925] 4 D. L. R. 378; 
1192513 W. W. RK. 729.—CAN, 





Cases 36b— 7 la. 


89. 
40. 


61. 


42. 
43. 


44a. 


(PICKFORD, L.J. & SARGANT, J.) upon the 
ground that there was a ‘' submission ’’ to 
arbn. within the Act of 1889, a. 27 (BANKBS, 
L.J.), upon the ground that under reg. 51 
a special tribunal was constituted with 
special powers for determining disputes 
between practitioners & the committee.— 
CLEMENTS v. County op DEVON INSUR- 
ANCE COMMITTEE, [1918] lL K. 8B. 94; 
87 L. J. K. B. 203; 118 L. T. 88; 82 J. P. 
71, C, A. 

Add. Annotation :—Refd. Wyndham v. Jack- 
son, [1037] 3 All Fi. R. 677. 

Add. Annotation :—Refd. Wyndham v. Jack- 
son, [1937] 3 All li. R. 677. 

Add. Annotations :—Consd. O’Rourkev Dar- 
hishire, {1920] A. CG. 581. Expld. & Distd. 
Infields, Ltd. v. Rosen & Son, [1938] 3 All 
KK. RR. 59], 

Add. Annotation :—Refd. Wyndham v. Jack- 
son, [19387] 3 All IK. R. 677. 


Add. Annotation :-—-Refd. Wyndham v. Jack- 


son, [1937] 8 All IE. R. 677, 


—— Appeal.]|—Where proceedings are 
taken out of the ordinary cursus curie@, with 
the assent of the parties, the decree or the ct. 
below cannot be regarded as the award of 
an arbitrator, so as to deprive cither party 
of the right of appeal, unless thero has been 
an attempt to give the ct. a jurisdiction 
which it does not possess, or unless the pro- 
cedure has been so violent! strained as to 
be put entirely out of its course.—PISANI v. 
A. G. FOR GIBRALTAR (1874), L. R. 5 P. C. 
Al6; BOL. T. 720; 22 W. BR. 900, P. C. 





nO on Wyndham v. Jackson, [1937] 3 All 


kK, 


44b. 


42 ‘ | 

slander the parties srreed to trial before 
a judge & seven jurymen tnstead of the 
requisite eight. 
for pitt. 
iad acted 
appeal lay.—LOANE v. BLAck, [19235] 3 
D. L. R. 940.— CAN. 


et. 


42 iv. eg 

APPEAL, I?e WINNIPEG CHARTER, (1927) 
4D. L. W. R. 
600; 36 Man. L. 


PART 1. SECT. 3, SUB-SECT. 6. 


51 ii. 
propriated for railway purposes tlie 
railway co. & the owner agreed to 
the conipenesuoy determined by refer- 
ence 


PART I, SECT. 3, SUB-SECT. 2, 


Enforcement. |—-P tf. issued a writ 
in the Ch. Div. claiming an account & pay- 
ment of all suns due to her under a contract 
entered into by pltf. with deft. An order was 
accordingly made for an account. At the 
request of both parties, the master gave a 
decision on a matter which was not covered 
by the judge’s order for an account, & he 
issued a certificate to the effect that a certain 
sum was due from deft. to pltf. Deft. sought 
to have the certificate discharged or varied 
by a judge of the Ch. Div., but the judge 
treated the certificate as a nullity, on the 
ground that the master had no power to 








aemanee ene 





.-—-In an action of or taking of e 


A vordict war given 
Deft. appealed :--—-Held : the 
as an arbitrator, & no 


Held: thi 


TARIO & 
¥RASER’S 





fe 
Kt. 213; 27] 2 W. 


{19 
R. 597.—CAN. rangement 


Held: 
v. ALLIANCE | 





-+—Where land was ex- 
have 


three named persona called 


dence, 
to attend for any 
affect the validity of the decision :-— 
Ss agreement did not provide 
for a judicial arbn. but for a valuation 
merely.—CAMPBKLLFORD, 
WESTERN Ry. Co. v. MASSIE 
(1914), 50 8. G. R. 409.—CAN. 

m i. Assessing loss by theft & flre— 
Appointment of appraisera under ar- 
separate from  policy.jJ— 
a provision for appraisement, 
& not a submission to ah D.— SEARLE 
ce Co. 


NSURAN 
D. L. R. 378; [1925] 3 W. W. 
—CAN. 


71a. 


proper: & either party could have a 
representative Bi Pay at the view 

but his failure 
reason would not 


ni. S. P. [IRWIN 0. CAMPBELL (1914), 
32 0. L. R. 48.—CAN, 
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consider matters not within the scope of the 
original order for an account. Pltf. then 
sought unsuccessfully to enforce the master’s 
certificate, asking for the payment of the sum 
alleged to be due to her. Pltf. then brought 
an action in the K. B. Div., claiming payment 
of the amount awarded by the master, on 
the ground that the master had acted as an 
arbitrator, & that his decision was therefore 
in the nature of an award :—Held: the 
intention of the parties was that the master 
should deal with the dispute according to the 
ordinary process of the ct., under which his 
determination would not be final, but subject 
to a further order by the judge. Tis decision 
therefore, could not be treated as an award, & 
the present action could not succeed.— 
WYNDHAM v. JACKSON, [1938] 2 All KE. BR. 
109; 107 L. J. K. B. 295; 158 L. T. 296; 
54°T. LL. RK. 560; 82 Sol. Jo. 254, C. A. 

Add. Annotation :—Refd. Wyndham v. Jack- 
son, [1937] 3 All E. R. 677. 

Add. Annotation :—Consd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 
.|—BoyNntTon v. RichHarpson, No. 








71a, post. 

Add. Annotations :—Consd. Richardsons & 
Bradley v. Bernhard, {1925] 2 K. B. 121; 
Simbro T'rrading Co. v. Posograph (Parent) 
Corpn., [1929] 2 K. B. 266. 

Add. Annotation :—Consd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

Add. Annotation :—Consd. Charles'v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 


Add. Annotations: — Apld. Boynton  v. 
Richardeon (1924), 69 Sol. Jo. 107. Consd. 
Wisbech R D.C. v. Ward (1927), 91 J. P. 200. 
Refd. Brigbtman v. Tate, [1919] 1 K. B. 463; 
Wisbech R. C. v. Ward, [1928] 2 K. B. 1. 


Surveyor’s certificate— Valuation of timber— 
Liability for negligence.|—A of sur- 
veyors was appointed jointly by the parties 
to a contract for the sale of certain growing 
timber, to value the timber. The vendor 
subsequently commenced proceedings against 
the surveyors for damages for negligence in 
respect of their valuation of the timber :— 
Held: the surveyors were in the position of 

uasi-arbitrators, & the action failed.— 
Bowers v. RICHARDSON (1924), 68 Sol. Jo. 
107. 





a3 it is not a matter of private interest ~ 
between partics.—PALANIANDI CHETTI 
v. ADAIKALAM CHETT1 (1923), I. L. R. 
47 Mad. 459.—IND. 

sc. Construction of agreement-——In- 
volving point of law.}—By an agree- 
ment between the N. B. Ry. Co. & 
the F. Ry. Co. it was provided that, in 
the event of an Act of Parliament 
being obtained & the capital being 
subscribed, a line of railway should be 
constructed by the F. Co., & thereafter 
worked by the N. B. Co. oF certain 
terms. It was further provided that 
the N. B. Co. should be bound to con- 
tribute to the F. Co. a sum sufficient to 
make up a dividend of 4 per cent. on 
the ‘“ pale un share capital ’’ of the 
F. Co. & at all questions which 
might arise between the parties in 
relation to the agreement, or the im- 


LAKE QON- 


(1925) 4 
R. 729. 


“ valuers " in the submission: their ort or meaning thereof, or the carry- 
decision was to be binding & con- PART I. SECT. 4. g out of the same, should be referred 
clusive on both parties & not subject ti. S.P, JNAUENDRA Nate BaGcHl | to arbn. in terms o way Com- 
to appeal; they could view the pro- | ©. SuRts CHANDRA Roy (1927), I. L. RK. Act, 1859. The 


perty & call such witnaywes & take such 
evidence, on oath or otherwise, as they, 
or a majority of them, might think 





a Pat. 556.—IND. 
.]—— The 


vi. selection of a4 
guardian cannot be referred to arbn., 
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e of railway was the 
& worked in terms of the 
an action at the 


structed 
agreement. 


78. 


79. 


80. 


125. Add. 


Add. Annotation :—Refd. L. & N. B. Ry. v. 
Hasington Union Assmt. Com. & Hasington- 
with-Thorpe Parish Council (1925), 95 L. J. 
K. B. 255. 

Add. Annotation :—Refd. Ke Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331. 


Add. Annotations ;—Refd. Fried Krupp Akt. 
v. Orconera Iron Ore Co. (1919), 88 L. J. Ch. 
304 ; He Badische Co., Bayer Co., ete., [1921 ) 
2 Ch. 331; Jebara v. Ottoman Bank, [1927} 
2K. B. 254. 


Annotation: a Refd. 
Trawlers (White Sea & Grimsby), 
{19380} 1 K. B. 176. 


Woodrow  v. 
Ltd., 


1385a. ——-.]—By 9 contract made between an 


141. 


141a. 


talian buyer & English sellers it was pro- 
vided as follows: ‘‘ Any dispute arising out 
of this contract to be settied by arbn. in 
London in the usual way.” A _ dispute 
having arisen between the parties, defts. 
appointed M. as their arbitrator. FPitf. 
having failed to appoint an arbitrator after 
due notice given, M. made an award in 
favour of defte., & defts. thereupon counter- 
claimed to enforce the award :—-Held : (1) the 
words ‘‘ to be settled by arbn. in London in 
the usual way’ meant the way in which 
disputes arising 48 to the particular com- 
modity were settled in London, & there was 
ample evidence that the dispute had been 
settled ‘‘in the usual way ’’; (2) any objec- 
tion to the award upon the ground of irregu- 
larity or misconduct on the part of the 
arbitrator could only be taken by motion 
to set aside or remit the award, & piltf. 
having failed to move within the limited 
time, his remedy in that respect had !apsed.— 
ScRIMAGLIO v. THORNETYT & Feur (J924), 151 
L. T. 174; 40 T. L. R. 820; 68 Sol. Jo. 
630 ; 29 Com. Cas. 175, C. A. 


Add. Annotations :—Refd. Phoenix Insce. of 
Hartford v. De Monchy (1929), 141 L. T. 4390; 
The Njegos, [19386] P. 90. 


—~~.]-—-Pitfs. Danish & Norwegian 
merchants, to whom, as endorsees of the bills 
of lading, the property in part of a cargo of 
grain had passed, claimed in respect of short 
delivery from defts., the owners of the Yugo- 
Slavian steamship N. By a charterparty 
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entered into in London by an English 
registered co. as agents for defts., & the 
London branch of a Paris firm as agents for 
the charterers, an Argentine co., the N. was 
chartered to load the grain in the River Plate 
for delivery at Scandinavian ports. The 
charterers were the shippers. The charter- 
party was in English on the Chamber of 
Shipping River Plate (‘‘ Centrocon’’) form. 
The bills of lading, in an English form & in 
the English language, incorporated *‘ all the 
terms, conditions & exceptions’’ of the 
charterparty ‘including the negligence 
clause.’ The charterparty contained the 
usual English arbn. clause. The cargo was 
damaged by fire on board the N. due, as 
pltfs. alleged, to the ship being unseaworthy. 
Defts., who counterclaimed for a general 
avcrage contribution, in an amended defence 
pleaded that the law governing the bills of 
lading contract was Yugo-Slavian law, the 
law of the flag, under which it was alleged 
that, if they had exercised due diligence to 
keep the ship seaworthy, the exceptions in 
the charterparty would apply without the 
implied warranty of seaworthiness. It was 
admitted that the proper law of the charter- 
party was English law. The question of the 
law applicable to the bills of lading was tricd 
as a preliminary issue :—Held: (1) the 
arbn. clause, which weuld have been decisive 
as to the application of English law, was not 
incorporated into the bills of lading; but 
(2) those clauses, which were incorporated, 
& particularly the exceptions clause, could 
not be isolated from their context & incor- 
peas without any indication of the proper 
aw of the contract from which they were 
taken; (3) the inference was that sensible 
business men must have intended that the 
bills of lading should be read with the 
English interpretation attaching to the 
charterparty ; & (4) both on what should be 
presumed to be the intention of the parties & 
on the ground of business efficacy the proper 
law of the contract was Finglish & not 
Yugo-Slavian law.—THE Nugraos, [1936] 
P.90;3; 105 L. J.P. 49; 155 7. T. 1003 52 
T. LR. 216; 18 Asp. M. lL. ©. 609 ; sub nom. 
NJEGOS CARGO OWNERS v. NJEGOS OWNERS, 
41 Com. Cas. 149. 


TO Ser AE EO NEN: AA ERE © RL UN mT Semper mds PTAA me 


Cases 78—141a. 


instance of the N. B. Co. against tho 
F. Co., concluding for declarator (inter 
alia) that the ened were freed & 
relieved of all liability to make up the 
dividend of the F. Co. to 4 per cent., 
& that the articles of the agreement 
thereanent were null & of no effcct, 
the pursuers averred that the ex fucie 
capital of defenders’ co. was not the 
** paid-up share capital ’? on which the 
dividend had been guaranteed tu 
respoct that defenders had raised that 
capital in a manner which was illegal 
& ultra vires of their statutory 
authority, the pursuers maintained 
that this depended on a legal inter- 
pretation of matters outwith the agree- 
ment, & consequently that the clause 
of arbn. did not apply, & that the 
ueation raised in the action fcll to bo 

ecided by the Ct. of Session :—Held : 
the arbn. clause was a genoral clause 
by which the parties had contracted 
themselves out of the jurisdiction of 
the ct. as to anything which fell within 
the clause: the questions raised were 
questions of the construction of the 
eevemant, &, meonunel must be 


determin by the arbiter, even 
altho their determinations de- 
pended upon the question of ultra vires 


& although {t involved a point of law.— 
Nortun Bririsn Ry. Co. v. NEWBURGH 
& NorRTH Fire Ry. Co., (1911) 8. C. 
710.—SCOT. 

sm. Liability for & amount of ali- 
mony.}—Hela : propel subjects for 
arbn.—-HARRISON ». HARRISON (1918), 
41 0.7. R. 195; 130 W.N. 245.—CAN., 

sp. light to receiver & injunction, |— 
Held: not a matter refer,— 
SURENDRA KUMAR Roy CHOWDHURY 
v. SUSHIL KUMAR RoY CHOWDHURY 
(1927), I. L. R. 56 Cale, 249.—IND. 


PART I. SECT. 5. 
st. Reference by Crown—By whom 
signed.|— DOMINION BUILDING CORPN,, 
LTp. v. R., [1927] 2 D. L. RR. 810, 
{1927} Exch. C. R. 79.—CAN. 


PART I. SECT. 6, SUB-SECT. 1. 

137 i. ——.}—Where a submission 
to arbn. is made subject to Arbn. Act, 
R.8.A., 1922 (c. 98), the provisions of 
that Act must be held to be applicable 
in so far as they can reasonably be 
applied.—MastTrrs & McDOUGALL ¢. 
STEPHEN, STEPHEN v. MASTERS & 
McDovuaatL, [1925] 4 D. L. R. 684; 
(1925) 3 W. W. BR. 493.—CAN. 


v5) 


PART I. SECT. 6, SUB-SECT. 3. 


145 v. w_F-A policy of fire 
insurance provided that If a claim be 
rejected & an action be not commenced 
within three months: after such rejec- 
tion, all benefits under the policy 
should be forfeited, & further any 
question of amount of loss should be 
referred to arbn., such arbn. to be a 
condition precedent to any action. 
To a claim sent in, the co. answered 
that they did not agree upon the 
amount claimed & that under the con- 
ditions of the policy they did not 
admit thefr liability:—Held: the 
right of action waa that it might be 
decided whether such rejection was 
right or wrong, & {It was only in the 
event of that question being decided 
against the co. that {t would become 
necessary to ascertain the amount of 
the loss by arbn.—KaGLe StaR & 
BrRITIBH DOMINIONS INSURANOK Co. 
v. DINANATH (1922), J]. L. R. 47 Bom, 
509.—IND. 


145 vi. .}—Insurers alleged 
that materfal misrepresentations were 
made by the insured in his proposal, & 
that consequently the policy was voila 
under clause 7 of the policy, & that 














Cases 146—147a. 


146. 


147, 


147a. 


Add. Annotations :—Consd. Woodall] v. Pearl 
Assce., [1919] 1 K. B. 593. Distd. Macaura 
v. Northern Assce., [1925] A. C. 619; Fresh- 
water v. Western Australian Insurance Co. 
(1932), 102 L. J. K. B. 75; Stevens & Sons 
v. Timber & General Mutual Accident In- 
surance Assocn., Ltd. (1983), 102 L. J. K. B. 


337; Toller v. Law Accident Insurance 
Society, Ltd., (1936] 2 All E. R. 952. 
Refd. Sanderson v. Armour (1922), 91 


L. J. P. C. 167; Hirji Mulji v. Cheong Yue 
S.S. Co., [1926] A. C. 407; Jones v. Birch 
Bros., Ltd. (1933), 49 T. L. R. 586; Locker 
& Woolf, Ltd. v. Western Australian Insur- 
ance Co. (1935), 79 Sol. Jo. 574. 


Add. Annotations :--Consd. Macaura v. North- 
ern Assce., [1925] A. C. 619; Stevens & Sons 
v. Timber & General Mutual Accident In- 
surance Assocn., Ltd. (1933), 49 T. L. BR. 
224. Refd. Toller ». Law Accident Insur- 
ance Society, Ltd., [1936] 2 All E. R. 952. 








-|—In a proposal for insurance 
against accident the intending assured stated 
his occupation & signed a declaration that 
the answers to the questions therein were 
true, & that he agreed that the declaration 
should be the basis of the contract between 
-him & the insurance co. whose policy, subject 
to the terms & conditions thereof, he agreed 
to accept. The policy recited the proposal 


‘& declaration ‘ which proposal & doclaration 


warranted to be true it is a .reed shall be the 
basis of this contract . .. & be considered 
as incorporated herein, & any suppression, 
misrepresentation, or misstatement of fact 
in such written proposal & declaration shall 
ipso facto render this policy null & void”; & 
it provided that it was a condition precedent 
to the recovery of any sum under the policy 
that the conditions indorsed thereon should 
be strictly observed. Condition 8 provided 
that the policy might be renewed from year 
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to year but only upon condition that nothing 
had happened to increase the risk, & if the 
risk was increased by (inter alia) the assured 
engaging in some other occupation, then 
‘unless notice in writing of such increased 
risk is given to the co. ... & any extra 
premium that may be required paid ... the 
policy is void & no claim can be made.’’ 
By condition 11, ‘‘ If any question shall 
arise touching this policy or the liability of 
the co. thereunder or the extent or nature 
of such liability or otherwise howsoever in 
connection herewith then the assured & al] 
persons claiming through the assured may 
refer & shall be bound, if the co. shall so 
require, to refer the same to arbn. by one 
arbitrator to be agreed on or in default of 
agreement by two arbitrators & their umpire 
under the Act of 1889... & no person shall 
be entitled to bring or to maintain any action 
or proceeding on this policy except for the 
sum awarded under such arbn.’? During 
the currency of the policy the assured was 
killed by an accident. The co. denied 
liability on the policy on the ground that the 
assured either had misstated his occupation 
in the proposal, or, if not, had changed his 
occupation for one involving increased risk 
of which notice as required by condition 
8 had not been given to the co., & contended 
that the policy was therefore void, & they 
required the dispute to be referred to arbn. 
under condition 11. In an action on the 
policy :—Held: (1) upon the co. requiring 
arbn. condition 11 made the obtaining of an 
award a condition precedent to a right of 
action; (2) the co. by relying on the terms 
of the policy which rendered it void in certain 
events did not thereby repudiate the policy 
as a binding contract between the parties, 
& were entitled to rely upon the arbn. clause 
as a defence to the action.—WOODALL v. 
PEARL ASSURANCE Co., [1919] 1 K. B. 593, 


Le ee et I SS NG ae 


therefore a dispute had arisen which, 
under clause 12 of tho policy, should 
be referred to urbn.:—/eld: the 
question of imisrepresentation was 
within the arbn. clauso iu the policy.— 
RICHARDSON v. ARMY, Navy, & 
GENERAL ASSURANCE ASAOCN., LTD., 
[1924] 27. RR. 96.—IR. 


145 vil. —--—,}—IF’, insured a 
motor char-a-bane with deft. co. The 
policy contained the usual clause as to 
wilful misstatoments, & a clauso that 
any dispute... ‘'as to the oxtent & 
meaning ” of the policy should be 
reforred to arbn. The co. repudiated 
a claim by I. on the ground that non- 
disclosuro by him of material facts had 
rendered it null & void, but in an 
action by EF. the oo. moved to stay tho 

roceedings & to refer to arbn. :— 

eld: the contract having been re- 
pe the dispute was not one as to 
he extent & meaning of the policy, 
& not boing othorwise within the arbn. 
clause guuld not be referred to arbu.— 
FUREY v. HAGLE, STAR & BRITISH 
DOMINIONS , INSCE. Co. (1922), 56 
I. L. fe 23.—IR. 


e. Rered., [1909] W. N. 161.—SCOT. 


ei, —— —~-—-.]-—-The parties in 
framing a contract may inesort a clause 
binding them to refer all future 
disputes, either in the carrying out 
of the contract or in respect of a breach 
of it, to arbn., & one party to auch a 
contract cannot, by averring that the 
other party has repudiated the con- 
tract, get rid of the arbn. oclause.— 
SANDRHSON & Son ve. ARMOUR & Co., 








LTD (1922), 91 L. J. P. C. 1673 127 
L. T. 597; [1922] S. GQ. (H. L.) 117; 
59 Sc. L. Rt. 268.—SCOT. 

0 ii. ——.J—Where there is a 
repudiation which goes to the eub- 
stunco of the whole contract, the 
person setting up that repudiation can- 
not insist on a subordinate term of the 
coutract still being enforced.—GRANAM 
t. PROVIDENT Lire ASSURANCK Co., 
(19221 N. 4. L. R. 718.—N.Z. 

e ili, -——- ——.])—Where a contract. 
containg an arbn. clause, & one of the 
parties seeks tc avoid the contract, 
the dispute Is rcferable to arbn. if the 
avoidance of the contract arises out of 
the terins of the contract itself. Where, 
however, a party seeks to avoid the 
contract for reasons dehors it, the 
arbn. clause cannot be resorted to as 
it, together with the other terms of 
the contract. is set aside. In other 
words, a party cannot rely on a term 
of the contract to repudiate it, & still 
say the arbn. clause should not apply. 
If he relies on @ contract he must rely 
on it for all purposes.— INDIA ELECTRIC 
Co. v. GENERAL ELEoTRIO TRADING 
io I. L. R. 53 Bom. 573,-— 











si. Performance of contract 
prevented by Government.|—A — firm 
agreed to sell & to ship from Calcutta 


to Buenos Ayres bales of jute goods. 
The contracts contained provisions 
exempting the sellers from liability 
for late & short shipment attridutable 
(inter alia) to Govt. commandeering 
of ships, war, ‘or any other unfore- 
seen circumstances ’’ & included pro- 
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visions for the shipment of delayed 
cargoes ne soon a8 possible, subject to a 
right of refusal op the part of the pur- 
chasers. Each contract contained an 
arbn. clause in these terms: ‘** Any 
dispute that mvt arise under thia con- 
tract to be settled by arbn.’’ Before 
all the balea had been shipped, the 
further export of jute from India to the 
Argentine was prohibited. A  con- 
troversy having arisen between the 
parties as to whether, in the circum- 
3tances, the contracts had been 
rendered void & unenforceable quoad 
the shipment of the remainder of the 
bales :—Held - on aconstruction of the 
coptracts, the controversy was & 
dispute arising under the contracts, & 
accordingly. fell to be determined by 
arbn.—ScotTr & Sons v. DEL SEL, 
[1923] 8S. C. (H. L.) 37.—SCOT. 


8 ii. Contract cancelled.}—If a 
contract is cancelled, an arbn. clause 
falls with such  cancellation.—Cox 
TOWING LINE v. DUNFI€£LD & Co. 
(1922), 68 D. L. R. 133.—CAN. 


8 iii. Existence of dispute.J— 
The right of one party to a contract to 
insist upon a term in it providing for 
reference to arbn. depends in the first 
place on the existence of a dispute.— 
STANDARD INSURANCE Co. vt. SCANDRETT 
(1923), 23 S.:°R. N. S. W 254; 40 
N. 8. W. W. N. 22.—AUS. 


8 iv. .}—The existence of a 
ou pute is an easential condition for the 
jurisdiction of arbitrators.—UTTAM 
CHAND SALIGRAM e. JEWA MamMoosi 
(1919), I. L. R. 46 Cale. 534.—IND. 














Annotations :—As to (2) Apld. Freshwater v. 
Australian Insce. Co. (1932), 102 L. J 


88 I.. J. K. B. 706; 120 L. T. 556; 83 J. P. 
a 63 Sol. Jo. 352; 24 Com. Cas. 237, 


Western 


K. B. 75. Consd. 


tevens & Sons v. Timber & General Mutual Accident 
Insurance Assocn., Ltd. (1933), 49 T. L. R. 224. Refd. 
Macaura v. Northern Assce., [1925] A. C. 619: Toller v. 
Law Accident Insurance Society, Ltd., [1936] 2 All Bk. R. 


95 


147b. —-— 


Annotations :~--Consd. 
Society, Ltd., [1936] 2 All KF. 


oe 





.}—-Where an insurance co. alleges 
that a claim under an indemnity policy is 
invalidated by reason of the non-disclosure 
of a material fact, & where the policy con- 
tains an arbn. clause, the co. can at the same 
time insist that the claimants must under 
the arbn. clause proceed to arbn. in lieu of 
bringing an action to enforce the claim.— 
STEVENS & Sons v. TIMBER & GENERAJ 
MuruaL ACCIDENT INSURANCE ASSOCN., 
Lrp. (1933), 102 L. J. K. B. 337; 148 L. T. 
at 49 T. L. R. 224; 77 Sol. Jo. 116, 
4 NG 


Law Accident. Insurance 
hk. 952. Refd. Jones v. 


Toller v. 


Birch Bros., Ltd., [19383] 2 kK. B. 597. 


1538. 


155. 


156. 
164. 


Compare original volume, p. 356, No. 293. 


Add. Annotation. :-—Refd. Lowther v. Clifford 
(1926), 95 L. J. K. B. 576. : 


Add. Annotations :—As to (1) Refd. Jones v. 
Oceanic Steam Navigation Co., [1924] 2 K. B. 
730; N. V. Kwik Hoo Tong Handel Maat- 
schappij v. Finlay, [1927] A. C. 604; The 
Njegos, [1936] PP. 90. Ae to (2) Refd. Sander- 
son v. Armour (1922), 91 Ll. J. P. C. 167, 
Add. Annotation :—Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 


Add. Annotation :—Consd. Pinneck *. Lewis 
& Peat, [1923] 1 K. B. 690. 





164a. ——.|-—-By two contracts made in 1919: 


153 iv. —— Lease in dispute.}—A 


applt. bougbt from resps. @ large quantity 
of **‘ American Fresh Eggs.” The contracts 
provided that in case of any dispute as to the 
quality or condition of the goods, the question 
should be referred to arbn., provided that, 
““such reference shall be claimed in writing 
within three days after the goods have been 
landed.’’ It was also provided that the 
award in writing of any two arbitrators should 
be conclusive & binding on all parties, subject 
to the right of appeal. The goods arrived in 
Iengland, & were not examined at the port 
of landing, but were sold by applt. to sub- 
purchasers. More than three days after the 
goods had been landed applt. wrote to resps. 
complaining that the goods were of inferior 
quality, & some time later he wrote a letter 
claiming a reference to arbn. Resps. did 
not then take the objection that the claim 
was out of time, but signed a submission to 
arbu. in respect of cach contract. At the 
reference resps took the points that applt.’a 
claim was out of time, & that the goods should 
have been examined at the port of landing. 
The arbitrators awarded ‘‘ that the buyer 


nr een Oe nn 
. 


Annotations : 
Schmidt, [1922] 2 K. B. 
Compagnio Furness (frunce), [1922] 2 K. B. 797; Pinnock 
vo. Lewis & Peat, [1923] 1 K. B. 600. 

A a Co, v. Hatton & Cookson, Ltd. (Liverpool) (1929), 
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was out of time in examining & making claim 
on the goods, & also in claiming arbn., & 
that therefore his case fails.’ The buyer 
took no steps to set aside the awards, but 
nearly two years later brought an action 
claiming damages for breach of contract :— 
Held: the awards were a bar to the action. 
AYSCOUGH v. SHEED THOMSON & Co. (1924), 93 
L J. K.B. 994; 181 L. T. #10; 40 T. LR. 
707 ; 80 Com. Cas. 23, H. L. 3; affg. (1423), 92 
I. J. kK. B. 878, C. A. 


Annotation :-—Distd. Pinnock v. Lewis & Peat, [1923] 1 
K. B. 690. 


165a. Arbitrator to be appointed within Lmited 


time.|—A ship was chartered for a voyage 
from R. to H. with a full cargo of linseed. 
The charterparty provided for the reference 
of all disputes to the final arbitrament of two 
arbitrators, one to be appointed by each of 
the parties, with power to appoint an umpire, 
& the clause continued: ‘‘ Any claim must 
be made in writing & claimants’ arbitrator 
appointed within three months of final 
discharge, & where thas provision is not com- 
plied with the claiuw shall be deemed to be 
waived & absolutely barred.’’ After the 
arrival of the ship at H. the charterers 
brought an action against the shipowners in 
respect of damaye alleged to have been 
occasioned to a part of the linseed during the 
voyage by reason of the unscaworthiness of 
the ship at the commencement of the voyage. 
The shipowners pleaded that the charterers 
failed to appoint their arbitrator within 
three months of the discharge of the ship & 
that by reason thereof the action was not 
maintainable, &, by order of the ct., the 
question whether the claim in the action was 
barred by the arbn. elause was tried as a 
preliminary question of law :—Z[cfd : (1) the 
arbn. clause was not open to objection on the 
ground that it ousted the jurisdiction of the 
et. ; (2) inasmuch as the claim in the action 
was founded upon a breach of the implied 
condition of seaworthiness, there being in 
the charterparty no express provision relating 
to unscaworthiness, the shipowners were not 
entitled to the benefit of the term in the 
clause restricting the time within which the 
action could be brought, & consequently the 
claim was not barred by the arbn. clause.— 
ATLANTIC Sipping & TrRAvING Co. tv, 
Dreyrus (L.) & Co., [1922] 2 A. ©. 250; 91 
L. J. K. B. 613; 127 L. TT. 441; 48 T. 1. W. 
53843 66 Sol. Jo. 437; 15 Asp. M. lL. C. 566; 
27 Com. Cas. 311, H. L.3 varying S. C. sub 
nom. DREYFUS & Co. 1», ATLANTIC SHIPPING 
& TRADING Co. (1921), 37 T. LL. R. 417, C. A. 


As to (1) Distd. & Expld. Czarnikow v. Koth, 
478. As to (2) Distd. Ford v. 





Refd. Cosmopolitan 
T. 206. 


165b. ——.]—A charterparty contained a clause 


providing that all disputes arising out of the 


to arbn. Pitt., who was not a member 


lease contained a clause rcferring to 
urbn. certain specific matters & “ any 
other questions In reference to this 
lease which may arise between the 
arties."" In arbn. proceedings the 
issuc between the parties was vot the 
validity of a notice to quit but the 
question whether the tenant was 
possessing under the lease or under a 
new bargain :—#eld: aa the lease 
itself was in dispute, the arbn. clause 


in the lease did not apply.—Horu v. 
Cowan, [1926] 8. C. 58.—-SCOT. 


sb. Clause in broker's nole— Rulea 
applicable to members only. }-—Flour wae 
sold by defts, to pltf. under contracts 
in breker’s notes which contained a 
condition that the rules & regulations 
of the S. Assocn. should apply. The 
rules of the assocn. provided that every 
dispute or difference arising out of any 
contract or dealing should be referred 
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of the assocn., having aued defts. ‘or 
damages for breach of contract :— 
Held: as the rides referring to arbn. 
were applicable only to disputes 
between members of the assocn., an 
application for a stay of proceedings 
must be dismissed.—-LEVIN o. Bire, 
ere., [1921} App. D. 78.—8. AF. 


PART I. SECT. 6, SUB-SECT. 4. 
b. Revsd., [1909] W. N, 161,--SCOT. 


Cases 165b— 237a. 


PART I. SECT. 6, SUB-SECT. 7.—A. 

166 iv. 
not, by an erroneous construction of the | Stipulation that 
contract, give himself jurisdiction over 


& duty of determining the limits of the 


PART I. SECT. 6, SUB-SECT. 7.—©,. | unti) comp 
sa. Whether disputes within arbitra- 
Non clause.J}-—On an application for a | intention of 
‘tay of proceedings in an action on an 
neurance policy covering loss of profits 
suffered by reason of a fire which | these disputes fell 
destroyed pltfs.’ merchandise, on the | clause, & in the 


contract should be referred to arbn., the 
claimants’ arbitrator to be appointed within 
a time therein Jimited, & if he was not so 
appointed the claim was to be deemed to be 
waived & absolutely barred. Loss to cargo 
was suffered owing to the ship’s unseaworthi- 
ness. The cargo owners claimed damages & 
went to arbn., but did not appoint their 
arbitrator within the time limited. An 
award was made in their favour, the sbip- 


owners not eppnme :-—Held: although the . 


loss was caused by unseaworthiness, &, conse- 
quently, the above clause could not have 
been set up by the shipowners, the cargo 
owners were entitled in virtue of the clause 
to go to arbn., but only in accordance with 
its terms, & as they had not complied with 
those terms the arbitrator had no jurisdiction 
to make the award.—Forp (H.) & Co. v. 
COMPAGNIE FurNEsS (FRANCE), [1922] 2 
K. B. 797; 92 L. J. K. B. 88; 128 L. T. 
286; 16 Asp. M. L. C. 102, D. C. 


165c. ——.|—-Pitfs. bought from defts. a quantity 


of East African copra cake to be of fair 
average quality, sound delivered. The con- 
tract provided that ‘‘the goods are not 
warranted free from defect rendering same 
unmerchantable, which would not be ap- 
parent on reasonable examination ’”’; that auy 
disputes arising out of the contract should 
‘be settled by arbn.; & that notice of arbn. 
should be given & the arbitrator nominated 
in writing not later than fourteen days after 
the final discharge of the vessel. Pltfs. resold 
the copra cake to B. & Co., who resold it. to 
dealers, & they in turn resold it to farmers, 
who used it for feeding cattle. The cattle 
fed on the cake became ill, & it was then 
found on analysis that the cake contained 
an admixture of castor beans in so large a 
proportion as to make it poisonous. Claims 
were then made by the various buyers against 
their sellers & by pltfs. against defts. as soon 
as the mischief was discovered, but this was 
after the expiration of fourteen days from 
the final discharge of the veasel. Pltfs. 
claimed arbn., but the arbitrator before 
whom the matter came held that he had no 
jurisdiction, as notice of arbn. was not given 
nor the arbitrator nominated in time. In 
an action by pltfa. claiming damages, it was 
found that it was within the contemplation 
of the parties that the copra cake would be 
used for cattle food & nothing alse :—Held: 
the ee of the arbn. clause was not in 
its:lf a bar to the action, nor was the award, 
which dealt merely with the arbitrator’s 
jurisdiction & not with the claim.—-PINNOCK 
BROTHERS v. Lewis & PEAT, LTD., [1923) 1 





ENGLISH AND Empire Dicest SuprPLEMENT. 


K. B. 690; 92 L. J. K. B. 605; 129 L. T. 
820; 89 T. L. R. 212; 67 Sol. Jo. 501; 28 
Com. Cas. 210. 

Annotations :—Distd. Ayscough ». Sheed Thomson (1924), 93 
L. J. K. B. 924. Refd. Dobell (C. G.) & Co. v. Barber & 
Garratt (1930), 47 T. L. R. 66. 

165d. .]—Pltfs. chartered their ship to defts. 

to carry grain, the charterparty providing 
that all disputes should be referred to arbn. 
& that claimant’s arbitrator must be ‘‘ ap- 
pointed within three months of final dis- 
charge, & where this provision is not complied 
with the claim shall be deemed to be waived 
& absolutely barred.’’ Before completion of 
discharge defts. made various payments to 
pitfs. on account of freight, & on final dis- 
charge pltfs. claimed that £568 was still 
owing for freight. Defts. admitted that £416 
was still owing for freight, but they set up a 
counterclaim for £581 for short delivery & 
refused to pay the £416 until their counter- 
claim was met. Neither party referred the 
matter to arbn., & more than three months 
after final discharge pltfs. brought an action 
for £568 balance of freight & defts. counter- 
claimed £581 for short delivery :—Held: 
though pltfs. could not recover the £568, as 
the claim for it ought to have been taken to 
arbn., yet they could recover the £416 about 
which there had never been any dispute, but 
the counterclaim, as it was always in dispute, 
was barred by the arbn. clause.—BEDE 
STEAM SHIPPING Co., LTp. v. BUNGE y BORN 
LrmiTapDa S.A. (1927), 43 T. L. R. 374. 


167. Add. Annotations :—Distd. Crediton Gas Co. 
v. Crediton U. D. C., [1928] | Ch. 447. Refd. 
Bremer Oeltransport G.m.B.H. v. Drewry, 
[1933] 1 K. B. 753. 

168. Add. Annotation :—Consd. Metropolitan 
Tunnel & Public Works v. L. Hlec. Ry., 
(1926] Ch. 371. 


172. Add. Annotation :—Consd. Hirji Mulji »v. 
Cheong Yue S.S. Co., [1926] A. C. 497. 


284. Add. Citation :—2 Hudson’s B. C. 4th ed. 100. 
Add. Annotations :—-Consd. Re Nott & Cardiff 
Corpn., {1918] 2 K. B. 146. Refd. Hirji Mulji 
v. Cheong Yue S.S. Co., [1926] A. C. 497. 


237a. ‘‘ If any dispute as to the agreement or any 
matter or thing therein or intention or con- 
struction thereof.’’|—-Where a dispute arose 
on a contract as to the meaning of a clause 
therein which dealt with tests that the pur- 
chaser was making, the purchaser contending 
that the tests were unsatisfactory, & the 
vendor that they signed the contract on the 
faith of an assurance by the purchaser that 
the tests wers proving satisfactory, & the 
contract contained a clause that if any dis- 





ae = meen tein tae a ame Oe nn 


ee the en upeo bilo case, wae no reget A rcaatigr cat 
; ~~ 1@ action was brougbt contained a | arose, the issnes ou o be decide 
ie ok BED UTALOR Can “if any difference | by arbn.—Famous CLoaK & Suit Co. 
arises as to the value of the property | vt. PHatnix Asack. Co. (1931), 44 
mattera not covered by it; be cannot | Insured, the property saved, or the | B.C. R. 120.—CAN., 

go beyond the matters as to which the 
patties agreed to give him Jurisdiction, 


amount of the loss, such valuo & 
amount, A ee proporece: ero sess ieiy: rake alee 
‘ any, to be p y the insurer e ; a(p. .*‘ Any difference’’— Partner- 
nor can he deprive the ct. of the right whet her the right i recover. on the chip dispute—Claim v for damages.) 
ite : olicy u or not, ndepen- | Clausetna 8) nership pro 
heer a re “. par eer S La dently of all other questions, be sub- | thatany difference between the partners 
N. 


mitted to arbn.,” ete., an order was | in regard to any matter one to the 
made aay ne proceedings in the action | partnersh{p affairs should be submitted 
e 


fon of an arbn. pursuant | to arbo. itf. suea deft. for damages 
to said stipulation :—Held : it waa the | suffered through the fraudulent acta 

parties to refer to | of deft. in breach of his duty as ere 
arbn. not only the disputes between | ner :—Held: such a claim fell within 
them, but also the queation whether | the terme of the arbn. 


clause.— 
within the arbn. | WaLTeRsc. ALLISON (1922),43 N L. R. 
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pute should arise between the parties as to 
the ment or any clause, matter or thing 
therein contained, or the intention or con- 
struction thereof, or in anywise relating 
thereto, the same should be referred to arbn. : 
—Held: such dispute came within the clause, 
& was not a dispute dehors the contract.— 
De LA GARDE v. WorsnoP & Co., [1928] Ch. 
17; 96 L. J. Oh. 446; 187 L. T. 475; 71 
Sel. Jo. 604. 


238a. ‘‘ All loss.’"]—In an action in Manitoba 
against building contractors to recover sums 
improperly paid to them under a contract, 
& for damages, a judgment by consent was 
entered whereby it was provided (inter alia) 
that pltf. should recover, among other sums, 
“all loss to ‘pltf. by reason of defective 
workmanship & materials,’ & that there 
should be set off against the sums recovered 
by pltf. the fair value of the work done & 
materials provided at fair contractor’s prices. 
The judgment provided further that the sums 
to be debited & credited were to be deter- 
mined by two appraisers, & that any matter 
upon which they differed was to be referred 
to a named umpire whose decision thereon 
was to be final; & that the Manitoba 
Arbn. Act shouid not apply. Defts moved 
to set aside or vary an award made :—Held : 
\1) under the words ‘ all loss”’ there was 
jurisdiction to award to plitf. not only 
sums actually expended at the date of the 
award, but also a sum estimated as being 
necessary to make good the defects ; (2) the 
award being within the jurisdiction conferred 
by the submission, & there being no error 
apparent on its face, it could not ve ques- 
tioned either on the facts or on th: law.— 
A.-G. FOR MANITOBA v. KELLY, [1!%2} 1 
A. C. 268; 91 L 5. P. Cc. 101; 126 L. T 
711; 38 T. L. R. 281, P. C. 


Annotations :—As to (2) Consd. Kelantan Government v 


Duff Development Co., [1923] A. C. 395. Refd. Hirjl Mulji 


Cheong Yue 8.S. Co., {1926] A. C. 497; Absalom, Ltd. 
v. Great Western (London) Garden Village Society, Ltd. 
(1933), 149 L. T. 193. 
240. Add. Annotation :—Refd. Re Boks & Peters, 
Rushton, [1919] 1 K. B. 491. 


254. Add. Annotations :—Consd. Board of Trade v. 
Cayzer, Irvine, (1927] A. O. 610. Apprvd. 
Ramdutt Ramkissen Das v. Sassoon (1929). 
98 L. J. P. C. 58. Refd. Namlooze Ven- 
nootschap Handels-en-Transport Maatschap- 
pij Vulcaan v. Ludwig Mowinckels Rederi 
A/S. (1937), 42 Com. Cas. 200. 


254a. ———.]—Unless the submission otherwise 
provides, the Crown is entitled, in arbn. 
proceedings, to rely upon the defence of the 
above Act.—CAYZER, IRVINE & Co. v. BOARD 
OF TRADE (1925), 95 L. J. K. B. 184; 136 


PART I. SECT. 7. 


ri, ——.}—GROTHE tv. MONTREAL 
CoRPN., [1924] 4 D. L. R. 401.—CAN. 


CHAND LUCHMIPAT 
52 Cale. 453.—-IND. 


288 i. Statutory rcference—J urisdiction 


Vol. I.—Arbitration. Cases 287a— 290. 


LT. 7; 42 T. L. R. 1863; 70 Sol. Jo. 347; 
reved. on other grounds, sub nom. BOARD OF 
TRADE v. CAYZER, IRVINE & Co., [1927] A. C. 
610, H. L 
Annolations :—Consd. Naamlooze Vennootschap Handels- 
en-Transport Maatachappij ‘* Vuleaan ’ r. AS. Ludwig 
Mowinckeles Rederi, [1988] 2 All kK. R. 152. Refd. Hyinan 
v. Hyman, Hughes v. Llughos (1928), 139 L. T. 416. 
254b. .}—Although above Act does not in 
terms apply to arbns. it is an implied term 
of a contract which contains an arbn. clause 
that the arbitrator must decide the dispute 
according to the existing law of contract, & 
every defence open in a ct. of law can be 
equally proponed for the arbitrator’s decision, 
& consequently in an arbn. above Act can 
be pleaded.—RAMDUTT RAMKISSEN Das v. 
Sassoon (E. D.) & Co. (1929), 98 L. J. P. C. 
58; 140 L. T. 542; 45 T. L. R. 205, P.O. 


Annotation :—-Consd. Namlooze Vennootschap Handcls-en- 
Transport. Maatschappij Vuleaan v. Ludwig Mowinckels 
Rederi A/S. (1937), 42 Com. Cas, 200, 

255. Add. Annotation :—-Consd. Czarnikow v. Roth, 

Schmidt, [1922] 2 Kk. B. 478. 


268. Add. Annotations :—Consd. Ozarnikow  v. 
Roth, Schmidt, [1922] 2 K. B. 478; Hallen 
v. Spaeth, [1923] A. C. 684. Expld. Caven 
v. Canadian Pacific Ry. (1925), 133 L. T. 774. 
Refd. Woodall v. Pearl Assce., [1919] 1 K. B. 
593; Atlantic Shipping & Trading Co. v. 
Dreyfus, [1922] 2 A. ©. 250; Board of Trade 
v. Cayzer, Irvine, [1927] A. C. 610; Gowar 
v. Hales (1927), 96 J.. J. K. B. 1088 ; Wales 
v. Iron Trades Employers’ Assocn. (1928), 
21 B. W. O. C. 316; Hyman v. Hyman, 
Ilughes v. Hughes, [1929] P. 1; Jones v. 
Birch Bros., Lid. (1933), 49 'T. L. R. 586; 
Freshwater v. Western Australian Insurance 
Co. (1932), 102 L. J. K. B. 75; Cipriani v 
Burnett, [1933] A. C. 83;  Israclson  v. 
Dawson (Port of Manchester Insurance Co., 
Ltd.), [1933] 1 K. B. 301; Paul (R. & W.), 
Ltd. v. Wheat Commission (1935), 162 J.. T. 
352; Groom v. Crocker, [1937] 3 All E. Rh. 
$44. 

265. Add. Annotation :—-Refd. Paul (It. & W.), Ltd. 
v. Wheat Commission (1935), 152 L. T. 352. 

265a. —— Action on charterparty.|—-ATLAN- 
‘rio SHIPPING & [TRADING Co. v. DREYFUS (L.) 
& Co., No. 165a, ante. 

269. Add. Annotation :—-Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

273. Add. Annotation :—Refd. Kerr v. 
Products (1928), 44 T. L. R. 292. 

278. Add. Annotation :—Refd. Czarnikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 


2988. Add. Annotation :—Refd. Sanderson _ v. 
Armour (1922), 91 lL. J. P. C. 167. 


290. Add. Annotations ;—Aplid. Woodall v. Pear] 








Marine 


PART I. SECT. 9, SUB-SECT. 1. 
290 v. Reference of disputed 
claim under politcy.}—Conditions in an 


(1924), I. L. R. 





sc, Waiver of right to immediate 
appraisal—Repvussession by vendor of 
farm implement—Farm implement Act, 
R.S.S. 1920 (ce. 128), 8. 24.—-He GRay 
Tracror Co. or CanaDa & VAN 
Perens 1D. L. R. 718; (1925) 
te W. 613; 19 Sask. L. R. 202.— 
Cc 


PART I. SECT. 8. 


263 vii. ./-An agreement 
to refer a dispute to arbn. does not 
oust the jurisdiction of the ct.— 
BHOWANIDAS RAMGOBIND tv. PANNA- 








ousted.]—When the rules of an aasocn. 
registered under Primary Producers’ 
Co-operative Assocns. Acta, 1923 to 
1926, provide for the settlement of 
disputes between the association & any 
of its members by arbitration, a magis- 
trate’s ct. has no jurisdiction to enter- 
tain an action by a member against 
the association for moneys claimed to be 
due for milk supplied, & the associa- 
tion cannot walve ita right to this 
statutory remedy.—KUHL v. THE Mac- 
LAGAN VALLEY CO-OPERATIVE Dalry 
ASSOCN., LYrp. (1929), 8, R. (Q.) 49; 
23 Q. J. P. 17.—AUS. 


19 


insurance policy requiring the reference 
of any disputed claim to arbn. & the 
making of an award a_ condition 
precedent to pat AAS Sh of action on the 
olHcy, & requiring the action to be 
brought thin three months after 
such aw are valid.—WEBB  v. 
QURENBLAND INSURANCE Co., LTD., 
[1920] N. Z L. R. 118.—N.Z. 


290 vi. ——~ —~~-]—On an applica- 
tion by way of motion by pitf. co. to 
restrain deft. from proceeding with his 
action, which by agreement was dealt. 
with as if made by originating summons 


Cases 290---302a. 


293. 


Assce., [1919]1 K. B.593. Consd. Czarnikow 


v. Roth, Schmidt, [1922] 2 K. B. 478. Apld. 
Halien v. Spaeth, [1923] A. C. 684. Expld. 


Caven v. Canadian Pacific Ry. (1°25), 133 
L. T. 774. Apld. Board of Trade v. Cayzer, 
Irvine, [1927] A. C. 610; Freshwater v. 
Western Australian Insurance Co. (1982), 
102 L. J. K. B. 75. Expld. Jones v. Birch 
ros., Ltd. (1983), 49 T. L. R. 586. Refd. 
Hill v. South Staffordshire Ry. (1865), 12 
L. T. 63; Atlantic Shipping & Trading Co. 
v. Dreyfus, [1922] 2 A. C. 250; Gowar v. 
Hales (1927), 96 L. J. Kh. B. 1088; Wales v. 
Iron Trades Employers’ Assocn. (1928), 21 
B. W.C. C. 316; Hyman v. Hyman, Hughes 
v. Hughes, [1929] P. 15; Cipriani v. Burnett, 
1IN33) A. C. 83; Israelson v. Dawson (Port 
of Manchester Insurance Co., Ltd.), [1933] 
1K. B. 3801; Paul (R. & W.), Ltd. v. Wheat, 
Commnission (1935), 152 L. Tk. 352; Groom 


v. Crocker, [I8S7] 3 Al i. Re 844. 


Add. Annotation :—Refd. Board of Trade v. 
Cuyzer, Irvine, [1927] A. ©. 610. 


294a, —-—— Effect of Third Parties (Rights against 


‘ bkpt. 


Insurers) Act, 1930 (c. 25).}--PIitf. was 
injured in a motor accident & recovered 
judgment against C. & WI. for £300 damages 
for negligence. Jl. subsequently became 
At the time of the accident H. was 
insured with deft. co. against third party 
risks. ‘The policy of insurance contained the 
usual arbn. clause making an award a con- 
dition precedent to bring.ng an action on 
the policy. Piltf. issued a writ against deft. 
co. contending that under Third Parties 
(Rights against Insurers) Act, 1930 (c. 25), 
s.1,& Road Traffic Act, 1930 (c. 43), 5. 36 (4), 
they were accountable to him for the amount 
of the judgment. Deft. co. thereupon took 
out a summons to stay the action on the 
ground that under the arbn. clause the obtain- 
ing of an award was a condition precedent 
to bringing the action. Swrrr, J., dismissed 
the summons & directed that the summons 
should be put into the New Procedure List. 
On appeal by deft. co.:—Held: the rights 
of deft. co. under the policy were not affected 
by either of the Acts of 1030, & deft. co. was 
therefore entitled to rely on the arbn. clause, 
which made it a condition precedent to 
bringing an action that an award should 
first be obtaimed.—FERESHWATER v. WESTERN 
AUSTRALIAN ASSURANCE Co., Lrp., [1933] 
}K.B. 515; 102 L. J. Kh. B. 753 148 L. T. 

75; 49 T. L. R. 1813; 76 Sol. Jo. 888, 


ar ae 


aeiotatol 2 Apld. Dennehy rv. Bellamy, [1988] 2 AI E.R. 


294b. 


for the construction of the policy, 
removed into the Ct. of Appeal for 
unent :—Held : 


a 
on 


itled to a declaration that it was a 
condition precedent to the lability 


ewe mm he infant pltf. was employed 
by BL & Co., & while in their employ sustained 
serlous injuries as the result) of an accident. 
He brought an action against B. & Co. & 
obtained a judgment which he was unable to 
enforce as B. & Co. went imto liquidation. 
13. & Co. had started arbn. proceedings against 
defts., who were their underwriters in a 
policy of insurance which contained a Scolt v. 
Avery clause. Pitf. brought the present, 
action, relying upon the Third Parties 


pitf. co. was 


294c. 


294d. 


299. 
800. 
801. 
802. 
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(Rights against Insurers) Act, 1930 (ce. 25). 
On an application to stay the action on the 
ground that there was in existence no arbn. 
award, which alone could give pltf. a right 
of action against defts., the judge ordered 
the action to be stayed. Pltf. appealed :— 
Held: (1) this was not a matter of practice 
or procedure, but a question of liability to 
pay such sum as should be found due upon 
the arbn., in accordance with the clause in 
the insurance policy. The Ct. of Appeal 
would therefore not interfere with the judge’s 
order unless it could be shown that he had 
gone wrong In principle, or that his order was 
one Which would produce an = injustice ; 
(2) the judge was right in refusing to eliminate 
the condition precedent in accordance with 
the power given him by Arbn. Act, 1934 
(c. 14), s. 38 (4). -DENNEHY @,. BELLAMY, 
[J938]2 AM be. R. 262: 82 Sol. Jo. 850, CL. A. 
Effect of Road Traffic Act, 1930 (c. 43).| 
—FRESHWATER v. WESTERN AUSTRALIAN 
ASSURANCE Co., Lrp., No. 294a, ante. 
-}—Deft. B., who owned a motor- 
car, took out a third-party insurance policy 
containing the clause, ‘‘ In the event of any 
difference arising between the co. & the 
insured under this policy the same shall be 
referred to arbn.,’’ with the addition, known 
as the addition in Scott v. Avery, ‘* & the 
obtaining of an award shall be a condition 
precedent to the lability of the co. under 
this policy.” B.’s car was involved in a 
collision with a motor omnibus, & pltf. who 
was a passenger on the omnibus, brought an 
action for personal injuries against B. & 
the omnibus proprietors. 8. referred the 
claim to the insurance co. & they repudiated 
liability, & B. thereupon instituted third- 
party proceedings against them. On a 
motion by the insurance co. that the third- 
party proceedings should be stayed on the 
ground of the inclusion of the above clause 
in the policy, Bb. contended that by reason 
of Road Trafilic Act, 1930 (ec. 43), s. 38, the 
clause had no effect. The judge ordered a 
stay. On appeal :—Held: the arbn. clause, 
even with the addition in Scott v. Avery, was 
unatfected by sect. 38, & even if the addition 
was avoided for certain purposes by sect. 38, 
the addition was severable & the first part 
of the clause was unaffected by the sect., 
& the judge had rightly exercised his dis- 
eretion to order a stay.—JONES v. BIRCH 
Bros., Lrp., [1933] 2 Ik. B. 597; 102 L. J. KB. 
746; 149 L. T. 507; 49 T. L. RR. 586, C. A. 
Add. Annotation :—Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

Add. Annotation :—Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

Add. Annotation :—Consd. Board of Trade v. 
Cayzer, Irvine, (1927} A. C. 610. 

Add. Annotations :-—As to (1) Folld. Pailin v. 
Northern Employers Mutual Indemnity Co., 
[1925] 2 K. B. 73. Apld. Wales v. Iron Trades 
Employers’ Assocn. (1923), 21 B. W.C. C.316. 











8302a. Reference of disputes under charterparty— 


of the co. to pay, & of deft. to recover 
any sum under the policy that the 
amount payable by the oo. in respect 
to the accident should be determined 
by arbn.—UNITED INSURANCE OO. ». 
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No action maintainable till after arbitration.]— 


ARTHUR, (1929] N. Z. L. R. 33.—N.Z. 


PART I. SECT. 8, SUB SECT. 2. 


295 v. —-—.}—- BRYLINSKI vo. INKOL, 
(1924), 55 O. L. R. 369.—CAN, 


WILLIAMS & MorpDEY v. MULLER (W. H.) & Co. 
(LonpDon), Lrp. (1924), 18 Lioyd, L. R. 50. 


303. Add. Annotation :—Refd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 


305. Add. Annotation :—As to (2) Consd. Re Nott 
& Cardiff Corpn., [1918] 2 K. B. 146. 


805a. Provision for fixing valuation of buildings by 
reference to arbitration.) — Applt. 
estate to resp. for a term of ten years, & 
covenanted that at the end of the term he 
“by valuation buildings 
erected by the lessee,’’ with a reference to 
arties were unable to agree the 
esp. covenanted not to transfer 
the demised premises without the written 
in breach of that 
covenant, he sub-leased for the entire term, 
there being similar covenants in the sub- 
At the end of the term applt. baving 
sued 
recover the value of buildings erected by the 
There had been no agreement 
as to the amount of the valuation, & no 
the action failed, since upon 
the true construction of applt.’s covenant 
resp. could nos recover in the absence of an 
agreement, or in award, as to the amount of 
SPAETH. [1923] 
181 ; 


would purchase 


arbn. if the 
valuation. 


consent of appit.; buat, 


lease. 


resumed possession, resp. 


sub-lessee. 


arbn. :—Ffleld : 


the valuation.—HALLEN wv. 
A. C. 684; 92 L. J. P. C. 
803, P. C. 


306. Add. Annotations :-—Consd. Ramdutt Ram- 
kissen Das v. Sassoon (1929), 98 L. J. P. C. 
58. Refd. Cayzer, Irvine v. Board of Trade 


(1026), 95 L. J. K. B. 1054. 


310a. Jurisdiction of arbitrator—Dismissal of action 
on ground that award fs condition precedent.) 
—When an action on a contract Gas been 
dismissed upon a contention by deft. tai an 
award is a condition precedent to the right 


Vol. 0.—Arbitration. Cases 302a—-331la. 


316a. Petition of right.]|—(1) Where a petition of 
right, founded on a contract with the Crown 
which contains a written agreement to submit 
differences to arbn., has been filed in the High 
Ct. of Justice, proceedings in the petition 
may in a proper case be stayed under the 
Act of 1889, s. 4. (2) The granting of the 
KXing’s fiat is not a step in the proceedings 
within that sect. 

Held: (3) as the matters in dispute in- 
cluded an important constitutional question 
the proceedings in the petition ought not 
to be stayed.—ANGLO-NEWFOUNDLAND DE- 
VELOPMENT Co. v. R., [1920] 2 K. B. 214; 
89 L. J. K. B. 570; 122 L. 'T. 731 ; 84. P. 
121; 14 Asp. M. L. C. 584, C. A. 

Annotation :—-As to @) Refd. Ruffy-Arnell, ote. Co. v. R., 
[1922] 1 K. B. 599 
324. To the axing paragraph, after the last 
words ‘* being known ”’ add as follows :— 

(4) although the ct. had jurisdiction to 
Re hoint a receiver pending a reference to 
arbn., it was not proper to do so unless a 
special case was made, as the course of 
liquidation before the tribunal chosen by the 
parties themselves would thereby be inter- 
fered with. 


let an 


him to 


331a. Pith. a director 


brought an action, 





A sharcholder ino aw co., 


129 L. T. In her representative capacity as shareholder, 
against aw fellow-direetor & shareholder, in bis 
capacity as director, alleging that > he Jad 
made certain payments contrary to the 
revulations of the eo. Deft. applied under 
Arbn. Net, PSso (e. 49). 6. 4, to have the 


action stayed, & rehed upon & clause in the 
arts. of assoen. providing that, whenever any 
doubt, difference or dispute should arise 
between any members of the co. or between 
the co. & any member or members or on 


to sue, & the claim is then submitted to arbn., 
deft. is precluded from contending that the 
award is bad in that the arbitrators had not 
jurisdiction to construe the contract. but 
only to determine the sum, if any, due.— 
Souty BritTisH INSURANCE Co. v. Gauc! 
[1928] A. ©. 3323; 97 
T. 362, P. C, 


BROTHERS & Co., 


L. J.P. C. 101; 139 LL. 


08 v. For “4 I. 
wf R.4C.L.17." 


sd. Reference of disputes at port a 
loading—No aclion ‘ elsewhere” till 
after arbitralion.}—Held: the clause 
prohibited the bringing of an action 
on such a dispute outside the province 
in which the port of loading waa 
situated.—Cox TOWING LINE v. DUN= 
FIELD & Co. (1922), 68 D. L. R. 133.— 
CAN. 

se. Provision for fixing price of goods.) 
—DPitf. agreed to sell, & deft. agreed to 
purchase, all fish caught by pitf. The 
price was to be hereafter ayreed upon, 
failing which the price shall be arrived 
at by the decision of three arbitrators.’’ 
Provision was made for appointment 
of the arbitrators who were to “ deter- 
mine the price for the winter fish & the 
price so determined shall be paid ’’ by 
deft. to pitf. :—Held: the fixing of the 
price by agreement or arbn. was a 
condition precedent to the right of 

Itf. to sue to recover the price.— 

IDAL v. ROBINSON (WILLIAM) Co., 
LTbD.; STEVENS v. ROBINSON (WILLIAM) 
Co., LTD.; SIGURDSON v. ROBINSON 
(WILLIAM) Co., LTD., (1925) 1 D. L. R. 
1001.—CAN,. 
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ot. ._}—A clause in a policy of 
fire insurance whereby the parties 


C. lu. R. 17” read 





anv other account, matter or 


affairs, 


not take 


azreed that, if any difference should 
arine ay to the amount of lose, it should 
be submitted to arbn., but whic h did 
not provide that the dotermination of 
the insurer’s Hability should be post- 
poned until the loss had been asccr- 
tained :—Held : not to be a reason for 
staying an action by the insured on the 
wlicy —CGRANCHUK t SVRINGFIELD 
TRE & MARINE INSURANCE Co., [1925] 
1D. L. R. 8573 f1925] 1 W. W. KR. 
272: 35 Man. L. R. 139.—CAN. 

sf. Arbitration Act, RK. S. MM., 1913 
(ec. 9)—-Agreement to refer to foreign 
court. J—Sect. 6 of the above Act enables 
deft. to take advantage of an agree- 
ment to refer disputes to arbn. by an 
application to pe f proceedings in the 
action. A clause in an agreement pro 
viding for the reference of any disputea 
which may arise to the decision of a 
foreign ct. is a submission within s. 6.— 
BRAND v. NATIONAL LIFE ASSURANCE 
Co. o¥ CANADA. [1918] 3 W. W. R. 
858.—CAN. 

sg. Arbitration abortive.}—-Where an 
arbn. proves abortive & an action is 
brought with respect to the matter 
arbitrated, the objection that the 
pari should be compelled to resort 

arbn. should be taken at the com- 

mencement of the action.—BERGE v. 
ad (Alta.), {1927]3 W. W. Rh. 811.— 
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proceedings at. 
should be referred to arb, 
that there was no submission in writing as 


thing: in any 


way connected with the co., or the conduct, 
business, oF 
act or default of the direclors, or any of them, 
the menmbers of 


interest thereof, or any 


the eo. respectively should 


law, bout the same 
It was contended 


sh. Alberta Co- -operative A associations 
Act-—Dispute artang out of marketing 
agreement.J—KuaAy v. ALBERTA Co- 
OPERATIVE WHEAT Propuockrs, LTD. 
& ALBERTA POOL ELEVATORS, LYrp., 
(1920) 3 Db. L. fh. 858; 8. C. OR. O16; 
ge ge variation, (1929) 1pD. LL. R. 
949 W. W. 2. 41335) revg., (1929) 
1D. 1, Rk. 515; 1 W. Ww. hi. 96.—CAN, 


8). Arbitration Act, Ie. S. S., 1930, 

7.J--On an application under Arbi- 
fratinn Act, R. 8S. 8., 1930, 8. 7, for 
a stay of Pt occedings In an ‘action, on 
the ground that the parties had agreed 
to refer the difference between them 
to arbn. the onus is upon applt. where 
the material shows a prim facie right 
to a stay, to show that the case is not 
ae fit. one for arbn. or that the respon- 
dent has lost his right to arbitrate. 
In the present case, an action by the 
insured upon a policy of fire insurance 
which contained statutory condition 
17 of sect. 146 of Saskatchewan Insur- 
ance Act, ht. 8. S., 1930 :—Held: as 
the matter to be tried {in the action 
fol] squarely within said condition & 
there was no sugvestion in the material 
that an arbn. would result. in either of 
the parties not getting substantial 
justice, suld onus had not been dis- 
charged.—ALTWASSER v. HOME In- 
BURANCE Co. OF NEW YORK, [1933] 2 
W. W. Rt. 46.—CAN. 


Cases 458—618a. 


456. Add. econ s—Apld. Cipriani v. Burnett, 
{1933] A. C. 83. 


472. Add. Annotation :—Consd. Simbro Trading 
Co. ay ae (Parent) Corpn., [1929] 2 
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C. By Bankruptcy (p. 397). 
See, now, Arbitration Act, 1984 (c. 14), a. 2. 


565. After this case, following ‘‘ D. By Lunacy.— 
See case infra,’’ add as follows :— 


B. Other Cases. 


498. Add. Annotation :—Refd. Simbro Trading Co. | 565a. Frustration of adventure—Charterparty con- 


oo (Parent) Corpn., [1929] 2 


£08. Add. Annotation :—Refd. Re Cogstad & New 
sum, [1921] 1K. B. 87. 


528. Add. Annotation :—Apprvd. Simbro Trading 
ane v. agoeue abe (Parent) Corpn., [1929] 


A. By Death (p. 393). 


fv 
See, now, Arbitration Act, 1934 (c. 14), s. 1. 


523a. Appeal from refusal to revoke.) —- An 
appeal from a judge at chambers refusing to 
revoke a submission to arbn. is in 4 matter 
of practice & procedure & therefore lies to |: 
the Ct. of Appeal & not to a Div. Ct.— 
Smmpro TRADING Co, v. POSOGRAPH (PARENT) 
CorpNn., {1929] 2 K. B. 266; 98 L. J. K. B. 
631; 141 L. T. 395; 73 Sol. Jo. 384, C. A. 


548. Add. Annotation: — Refd. Woodrow 0». 
Trawlers (White Sea & Grimsby), Ltd., 
[19380) 1 K. B. 176. 


[enteuiemeniieee onamat 


taining arbitration clause.|—Resps, agreed 
lace their steamship at the disposal of 
applts, on Mar. 1, 1917, re oa a agreed to 
- employ her on specified terms for ten months 
from the date when she was delivered to 
them. The charterparty contained a clause 
by which all disputes arising out of the con- 
tract were submitted to arbn. The ship was 
requisitioned by the Govt. before Mar. I, 
1917, & was not released until Feb. 1919. 
Applts. then refused to take delivery of her. 
An arbitrator awarded resps. damages for 
breach of contract, & they brought an action 
upon the award :—Held: there had been in 
1917 a frustration of the charterparty which 
forthwith brought to an end the whole con- 
tract, including the submission to arbn., & 
the contract being executory the arbitrator 
had not jurisdiction.— H1rkJ1 MULJI v. CHEONG 
YuE SS. Co., [1926] A. 0. 497; 95L. J. P.C. 
121; 184 L. T..737; 42 T. L. R. 359; 31 
Com. Cas. 199; 17 Asp. M. L. O. 8, P. 0. 


Annotations :—Distd. De la Garde v. Woranop (1927), 96 L. J. 
Ch. 446. Refd. Stevens & Sons v. Timber & General 
Mutual Accident Insurance Assocn., Ltd. (1933), 102 
L. J. K. B. 337: Maritime National Fish, Ltd. v. Ocean 
Trawlers, Ltd., [1935] A. C. 524. 


Part Il-—The Arbitrators and Umpire. 


584. Add. Annotation :-—As to (1) Refd. Oil Pro- 
ducts Trading Co. v. Societé Anonyme Société 
de Gestion D’Kntreprises Coloniales (1934), 
160 L. T. 475. 


618a. Necessity for notice to parties.]-—A contract 
for the sale of goods was entered into “ sub- 
ject to the customary terms & conditions & 
subject to the rules & regulations of the 
London Metal Exchange, in so far as these 
rules & regulations do not conflict with the 
pr ovisions of this contract.’’ A dispute 
laving arisen, the matter was referred to two 
arbitrators, who, having heard the parties, 
decided that it was necessary to appoint a 
third arbitrator. The third arbitrator did 
not hear the partics, nor was his appointment 
communicated to them, & they only became 


ce tin ty a pein este ort 








ee 





A A Ne Sn 





aware of it upon receiving the award. The 
rules of the London Metal Exchange provide 
that arbitrators may, after giving notice of 
their appointment, proceed in the absence 
of either or both parties. It was sought to 
set aside the award, because no notice of the 
appointment of the third arbitrator had been 
given to the partics. It was argued against 
this contention that the third arbitrator was, 
by virtue of Arbn. Act, 1934 (ce. 14), s. 4 (1), 
an umpire, & there was a custom for 
arbitrators to appoint an umpire without 
any notice to the parties to the arbn. :-— 
Held: (1) sect. 4 (1) has no application to this 
case, as it deals only with cases where the 
agreement provides that the reference shall 
be to three arbitrators, & not to two with 
power to appoint a third; (2) when a third 
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arbn. to Anos evidence of such value 
& to decide the question.—CaLaaRry 
Ciry v. BLow, (1926) 3 D. L. R. 1165; 
1925) 3 W. W. R. 225.—CAN. 


en. Award “net aside-——A = apap to 
refer not exhausted.}—An arbn., ending 
in an award which is set aside as being 
invalid, an abortive arbn., & the 
re phlei to se ts oot Bhi et 
a frre —- RIKHA TRIVEDI 

Re Co. (1929), I. L. green al. 874. —IND. 


PART I. SECT. 138, SUB-SECT. 1.—B., 


4944, —— Subnrission by Crown in 
right of Dominion:}—Ontario Arbn. 
Aot, 8. 5, making a submission to arbn. 
irrevocable except by leave of the ot., 
pose not apy a submission by the 

Crown in rig ay et the Dominion.— 

GAUTHIER 9. Sioa 56 8& C. R. 

176; 40 D. L. me 3.—OAN. 


PART HI. SECT. 1, SUB-SECT. 1. 


579 xa. —_—— oe v. SOUTH 
AFRICAN RalILw & HARBOURS 
(1927), 48 N. L. Re 369. —S. AF. 

$79 xii a.—— ——.}—-SWANSON v. 
Veta R369 (ab asi, WaT (eae 
Argus L. in 186. —AU at 

tan pase SELLER 
(P. E TD) . 11927) 2D. L. R. “1 .— CAN. 


PART II. SECT. 1, SUB-SECT. 2.—A. 


n. Add aa follows :—Revsd. sub nom. 
INVERNESS Ry. & Coa. Co. v. MCISAAC 
(1905), 37 8. C. R. 134.—CAN. 

o |. Objection to—Whether main- 
tasnable.}+—Where an agreement with 
an peg porated club provides ge it 

m 
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eaaeetinretiati 





Ny or d 
the acte whic acteunent eather 
re) party to perform, it is 


open to such party to object that 
notice of the appointment, in pursuance 
of the agreement, of the club’s arbitra- 
tor is not properly ed.—Re WINNI- 
PEG GoLF CLUB ». HuTcHINas (Man.) 
{1920} 4 4 D, L. LR 1188; (1926) $ 


PART II. SECT. 1, SUB-SECT. 2.— B. 
.}—A motion to ap- 
pote ab arbitrator under s. 8 of the 
above Act on the refusal of the muni- 
cipality to appoint its arbitrator, 
refused on the sound of lack of juris- 
diction.—G@LD SOUTH VANCOUVER, 
{1918} 3 W. W. Rb 685.—CAN. 
See, also, Vol. IL, p. 409, case n. 


PART II, SECT. 1, SUB-SECT. 4. 
618 i. Time for appointment.)— 
SYNOb OF HURON »v. FERQUSON (1934), 

56 O. L. R. 161.-—CAN. 


y ii. —— 





arbitrator is appointed, the arbitral tribunal 
then consists of all three, & by the rules of 
the London Metal Exchange, the hearing 
must take place before them all; (3) it was 
therefore impossible to treat the award in this 
case as being the award of two arbitrators 
only, & it must be set aside.—Re ARBITRATION 
BETWEEN BRITISH METAL CoRPN., Lip. & 
LupDLow Bros. (1918), Lrp., British Mera. 
Corpn., Lrp. v. LUDLow Bros. (1913), Lrv., 
GARDNER & Co., Ltp. v. LupLOW Bros. 
(1913), Lrp., [19388] 1 All EB. R. 185; 54 
T. L. R. 867, C. A. 


B. Under Arbitration Act, 1889 (c. 49), s. 5. 
626a. Who may apply—Only party to submission.] 


627. 


629. 


—A deed of partnership provides that each 
original partner could, by will or codicil, 
nominate a qualified person as a new general 
partner; that the admission to the partner- 
ship was to be subject to the consent, not to 
be unreasonably withheld, of the general 
partners; & that a general partner or the 
qualified nominee, if of opinion that the 
consent to admission had been unreasonably 
withheld, could require the matter to be 
referred to arbn. An _ original partner 
nominated by will F., a qualified person, as 
@ new genera) partner. After the death of 
the nominator the general partners refused 
to admit F. into the partnership. F. made 
an application under Arbn. Act, 1889, s. 5, 
asking that some fit & proper person might 
be appointed to act as arbitrator :—Held : 
only a party to the submission could make 
an application under sect. 5, & F. was not 
such a party.—Re FRANKLIN & SWATHLING’S 
ARBITRATION, [1929] 1 Ch. 238; O& {1 J. Ch. 
101; 140 L. T. 403. 


no earner 


Add. Annotation :-—Consd. Re Arbitration | 


between. British Metal Corpn., Ltd. & Ludlow 
Bros. (1013), Ltd., [1938] 1 AIL We. &. 185. 
After this case insert, ‘‘ See, now, Administra- 
tion of Justice Act, 1920 (c. 81), 8. 16.” 

Add. Annotation:—As to (8) Distd. Re 
Bjornstad & Ouse Shipping Co., [1924] 2 
K. B. 673. 


629a. ——— Discretion of court to refuse to appoint 


en. 
fo 


IRVINE, {1930} 3 e L. R. 672.—CAN. 


PART Il. SECT. 1, SUB-SECT. 5. 


so. Original nominee incapable of 
acting.}——A party to an arbu. has power 
to appoint another arbitrator in place 
of a first who has rendered himself 
incapable of 


BROTHERS 
(1917), 24 B.C. 


arbttrate — EH 


except upon terms.]—On an application 
under the Act of 1889, s. 5, to appoint an 
arbitrator the ct. has a discretion & may 
in @ proper case refuse to make an appoint- 
ment except upon terms. 

A contract between British shipbuilders & 
foreign shipowners for the building & pur- 
chase of certain ships contained a clause 
referring disputes & differences to the de- 
cision of a single arbitrator accordance 


Three names suggested in notice 
iffect.} —~ BEGLEY _ v. 
d(p. 408) ii. 





on i. -— ——, 


acting.—~Re WEILER 


Crry oF VicroRria CORPN. 





B 
INSURANCE Co., (1927) 
[1927] 2 W. W. R. 456 


630. 


630a. 
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with the Arbn. Act. Disputes having arisen 
the foreign firm duly gave notice to the British 
shipbuilders to appoint an arbitrator, &, on 
their refusal to do so, applied to the ct. under 
sect. 5 of the Act to appoint an arbitrator :— 
Held: in the case of an application for arbn. 
by a foreigner residing out of the jurisdiction 
the ct. had an absolute discretion in assenting 
to or refusing the application, & in the former 
case the ct. could uttach any reasonable 
condition, such as making an order for 
security for the costs of the proceedings, to 
the granting of the application ——Re BJORN- 
STAD & OUSE SHIPPING Co., [1924] 2 K. B. 
673; sub nom. BJORNSTAD v. OuSE SHIPPING 
Co., 93 L..J. K. B. 977; 181 L. T. 663; 40 
T. L. R. 686; 68 Sol. Jo. 754 3; 80 Com. Cas. 
14, C. A. 

Add. Annotations :—As to (1) Folld. Richard- 
sons & Bradley v. Bernhard, [1935] 2 K. B. 
121. Expld. Simbro Trading Co. v. Poso- 
graph (Parent) Corpn., [1929] 2 K. B. 266. 
——.]—-A contract for the sale 
of goods was entered into between B., the 
seller, & R., who, so far as appeared from the 
contract, were the buyers. The contract 
contained an arbn. clause. The goods de- 
livered in pursuance of the contract were 
despatched to a foreign firm, who complained 
of their quality. Thereupon the foreign 
firm & R., who said they had merely acted 
as agents for that firm, claimed to have the 
dispute as to the quality of the goods sub- 
mitted to arbn. H., while willing to go to 
arbn. as between himself & R., refused to 
assent to an arbn. to which the foreign firm 
were parties, maintaining that he had sold 
to R. as principals. HR. & the foreign firm 
then took out a summons for the appointment 
of an arbitrator pursuant to the Act of 1889, 
s. 5:—Held: it being in dispute whether 
there was a submission between B. on the 
one hand & R. & the foreign firm on the 
other, there was no ‘ matter ’’ pending in 
the High Ct. as between those parties ; 
therefore an appeal from an order for the 
appointment of an arbitrator was not in a 
matter of practice & procedure within R.S. C. 
Ord. 54, r. 23, &, consequently, it lay not to 
the Ct. of Appeal. but to the Div. Ct.— 
Ricwarnsons & BRADLEY & Co. v. BERN- 
HARD, (1925] 2 K. B. 121; 04 L. J. K. B. 
691 ; 133 L. T. 234, D.C. 








Sect. 3.—TIME FOR APPOINTMENT AND COM- 


MENCEMENT OF UMPIRE’S AUTHORITY (p. 413). 


B.C. R. 382; (1822)1 W. W. R. 779.— 
CAN. 


Coats of applica- 
tion. j—A Supreme Ct. judge in appoint- 
ing an arbitrator {s actin 
designata, & has no jurisdiction under 
8. 133 (9) of the above Act to award 
ousta.—-MATTE 0. VANCOUVER (CITY), 
[1917] 2 W. W. R. 63.—CAN 

ULGER vt. Home 
2D. L. R. ae : 


See, now, Arbitration Act, 1934 (c. 14), 8. 6. 


698. Add. Annotation :—Refd. Paterson v. Ardros- 


san Harbour Co. (1926), 19 B. W. ©. OC. 621. 
[1928] A. C. 352; 97 L. J. P. C. 101: 
139 L. T 362, P. C.—EGYPT. 

sp. Arbitrator incapable of acting— 
Removal of residence to United States 
of America— Arbitration Act, 1909.)-— 

here an arbitrator had removed his 
residence to Buffalo, N.Y., & was not 
expected to return:—ZHeld: the ap- 
olataent of a new arbitrator was 
ustified as the first was ‘incapable 
of acting " within s. 7 of the above Act. 
—He McNavant & STOKES-STEPHENS 


as persona 


; B. C. R. 
sah i 270; revad. (1929) 1D. L.R. 47; (1928) | Os Co. (No, 2) A813 W. W. BR. 337; 
8. CG.’ 436,-—C e 43 DPD. L. R. 7.—CAN. 
PART II. SECT. 1, SUB-SECT. 6.—C. er Party declining to appoint— aq. Appointment on dtasolution of com- 
d(p. 408) 1. ——— Vancouver I ora- | Ottoman Order tn Council, 1910, arts.90, | pany—Failure of company to appoint.) 
Act, PENCER v. Crry or Van- | 99, 129.J}—SouTH Bririsu InsuRANCE | —e MeRseY HypDRavuio Co. (N, 8.), 
COUVER (1922), 68 D. L. R. 747; 30! Oo., Lrp. e. Gavcr Broraers & Co., | [1929] 2 D. L. R. 799.—OAN. 
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Cases 704—84la. 


704. Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 


791. Add. Annotation :—Refd. Boynton v. Richard- 
son (1924), 69 Sol. Jo. 107. 


798. Add. Annotation :—Refd. Wisbech R. C. v. 
Ward (1927), 138 L. 'T. 308. 


794. Add. Annotations :—As to (1) Consd. Wisbech 


ENGLISH AND Emprre DigEest SUPPLEMENT. 


R. D. O. v. Ward (1927), 91 J. P. 200. Refd. 
Brightman v. Tate, [1919] 1 K. B. 463. As 
to (2) Folld. Boynton v. Richardson (1924), 
69 Sol. Jo. 107. 


812a. Removal of arbitrator—Parties of different 
nationalities—Observations by arbitrator on 
national veracity.]—CaTaLINA S.S. OWNERS 
v. NorMA OWNERS (1988), 82 Sol. Jo. 698, 
D.C. 





Part Ill—The Hearing. 


816a. -—— Act of 1889, s. 2, Sched. I. (f)—Against 
Crown—‘‘ Subject to any legal objection.’”]— 
(1) In an arbn. for the determination of 
dispytes under a contract between the 
Shipping Controller on behalf of His Majesty 
& another party, the arbitrators or umpire 
have no jurisdiction under Sched. 1 (f ), in- 
corporated in sect. 2 of the above Act, or 
otherwise, to require the Shipping Controller 
to make discovery of the documents in his 
possession or power relating to the matters in 
question. 
in sect. 2 of the above Act, the words ‘‘ subject 
to any legal objection ’’ apply to all the subse- 
quent provisions ot the clause, including not 

* only the provision that the parties shall pro- 

duce before the arbitrators or umpire all books, 
etc., within their possession or power, but 
also the provision that the parties shal] ‘‘ do 
all other things which .. . the arbitrators or 
umpire may require.”’—Re SocirtTr LxEs 
AFFRETEURS Rrtunts & SHIPPING CON- 
TROLLER, (1921)3 K. B. 1; sub nom. SocitTe 
LES AFFRETEURS REUNIS v. SHIPPING CON- 
TROLLER, 00 L. J. K. B. 812; 124 L. T. 727; 
37 T. lL. R. 460, D. C. 

Annotation :—As to (2) Refd. Kursell v Timber Operators & 

Contractors, [1923] 2 K. B. 202. 

Discovery against the Crown generally, see 
DIscovERY, Vol. XVIIL., p. 60. 

817. Add. Annotations :—Consd. Re Soc. Les Affré- 
teurs HRéunis & Shipping Controller, [1921] 
3 Kk. B. 15 Wursell v. Timber Operators & 
Contractors, [1923]2 K. B. 202. 

817a. Power of arbitrator to order — Refer- 
ence by consent out of court.]—In a reference 
by consent out of ct. under the Act of 1889, 
the arbitrator has jurisdiction to order either 
party to make discovery of documents or to 
answer interrogatories on oath, by virtue of 
Sched. 1 (f ) of the Act.—KURSELL v. TIMBER 








PART Il. SECT, 5, SUB-SECT. 1. 


ar. Arbitratar a bharrister.|—Scnoon 
District St. BONIFACE v. MACDONALD, 
{[1927) 2. D. L. R. 7385.—CAN. 


(2) In Sched. 1 (Jf), incorporated - 


—Payment by one cheque to rr hbeatin pled 
jointly—Form of judament.}—'The judg: 
ment should be against each deft. for 
the sum received by him in excess of 


OpEraTors & ConTracTors, Lip., [1923] 
2K. B. 202; 92 L. J. K. B. 607; 129 L. T. 
21; 87J.P.79; 39 T. L. R. 419; 67 Sol. Jo. 
557 ; 28 Com. Cas. 376, D. O. 


823. After this case add :— 
.}—See, now, Arbitration Act, 
1934 (c. 14), s. 8 (1), Sched. I. 


830. Add. Annotation :—Refd. Ricketts v. Gurney 
(1819), 7 Price, 699. 


830a. ——— —-—.]—-On an application to the Ct. 
of Exch. on the same facts as set out in 
No. 830:— Held: the party was privileged 
during the journey, including his stay at 
Clifton, on the ground of the deviation being 
for a necessary purpose, & the delay no more 
than reasonable for the accomplishment of 

‘it.—RIcCKETTsS v. GURNEY (1819), 7 Price, 
699; 1 Chit. 682; 146 E. R. 1106. 
Annotation :—Refd. Spencer v. Newton (1837), 1 Nev. & 
Pp. K. LB. 818." 

835. Add. Annotations :-—Refd. A.-G. for Manitoba 
v. Kelly, [1922] 1 A. C. 268; Kelantan 
Government v. Duff Development Co., {1923] 
A. ©. 395. 


836. Add. Annotation :—Consd. Cayzer, Irvine v. 
Board of Trade (19286), 95 L. J. K. B. 1054. 


840. Add. Annctation :—Refd. R. v. Sullivan, 
(1923] | K. B. 47; BR. v. Harris, [1927] 2 
K. B. 587 


841a. Whether entitled to act as advocate for party 
appointing him.]—An arbitrator appointed 
to act for one of the parties to a commercial 
dispute is not justified in taking up the 
position of an advocate for the party appoint- 
ing him, but should act impartially.—Rorr 
v. BRITISH & FRENCH CHEMICAL MANUFAC- 
TURING Co. & Grsson, [1918] 2 K. B. 677; 
87 L. J. K. B. 996; 119 L. T. 436; 34T.L. Ry. 
485; 62 Sol. Jo. 620, C. A. 














the suit would lead the parties to an 
infructuous arbn.:—Held: the ct. 
head such power, but the application 
for stay should be dismissed on the 


ev. By atatute--lrclusion by ee- 
ment.J—Although sects, 18 & of 
Arbn. Act, R.S.5., 1930, which govern 
the foos of arbitrators, permit the 
exclusion of Scheds. B. & C., such 
exclusion must be by an agrocment in 
writing under sec!. 20; &, except as so 
provided in sect. 20, the application of 
sects. 18, 19, 20 & 24 cannot be ex- 
cluded by agreement between tho 
partios.—Re GORDON & SASKATCHE- 
WAN PROVINOE, [1937] 2 W. W. R 
657.—CAN. 


PART II. SECT. 5, SUB-SECT. 4. 
sz. Action for return of excess paid 


the amount to which he was entitled.— 
CANADIAN NORTHERN Ry. Co. 0. 
OUBLEY, [1918] 2 W. W. R. 1005; 11 
CAN: L. R. 282; 42 D. L. R. 772.— 


PART II. SECT. 7. 


t (p. 431) i. ———~ Right of court to 
stay action.Jj—On an application to 
stay a sult instituted in respect of a 
dispute which was previously referred 
to the arbn. of two gentlemen chosen 
by both parties, but one of whom 
refused to act. it was held by the 
original ct. that the ct. had no power 
to apport an arbitrator in place of 
the’ arbitrator who refused & staying 
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merits of the case. —GENERAL ELECTRIO 
TRADING Co. v. SIEMANS oe): LTp. 
(1928), I. L. R. 56 Cale«848.—IND. 


PART III. SECT. 2, SUB-SECT. 1. 


835 vi. ——.]—In a mercantile 
reference to arbn., it is an implied term 
of the contract that the arbitrators 
must decide the dispute according to 
the existing law of contract, & that 
every defence which would have been 
open in act. of law, inoluding limitation, 
cab be raised, unless that defence has 
been excluded by agreement of the 

arties.—_RAMDUTT RAMKISSENDASS v. 

. D. Sassoon & Co. (1929), I. L. R. 

66 Cale. 1048.—IND. 


841b. ——-.]|—-FRENCH GOVERNMENT v. TSURU- 
SHIMA Maru (Ownprs), No. 1022a, post. 


862. Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

874. Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 


—— Agreement to dispense with 
notice.|-FRENCH GOVERNMENT v. TsURU- 
SHIMA Marv (OWNERS), No. 1022a, post. 


Award sent back for amendment. ]-— 
ere an award is sent back to the arbi- 
trator to be amended, he is not bound to give 
the parties notice to attend him thereon.—- 
HOwWETT v. CLEMENTS, CLEMENTS v. HOWETT 
(1845), 1 C. B. 128 ; 135 BE. R. 485 3 previous 
proceedings (1844), 7 Man. & G. 1044. 
Annotation :—Consd. Davies v. Pratt (1855), 17 C. B. 183. 


906. Add. Annotations :—As to (1) Apprvd. « 
Folld. Oppenheim v. Mahomed Haneef, 
1922] 1 A. C. 482. Refd. Scrimaglio v. 
Thornett & Fehr (1924), 181 L. T. 174. 
As to (2) Apprvd. & Folld. Oppenheim v. 
Mahomed Haneef, [1922]1 A.C. 482. Refd. 
Scrimaglio v. ‘Shornett & Fehr (1924), 131 
lL. D.. 174, 

Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 3 38 f L. R. 684. 

Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 


888a. 








905a. 


939. 


941. 


948. Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong 'Trading 

Soc. (1922), 38 T. L. R. 684. 
appointed onder 


949a, —— dae arbitrator 
Agricultural Holdings Act, 1908 (c. 28), for 
the purpose of determining claims & com- 
pensation payable in respect of (inter alta) 
certain fixtures, hay & straw left by the 
tenant on his farms, & hay & straw removed 
by him after the determination of the tenancy, 
held two sittings & then gave notice that he 
had been waiting to be supplied with informa- 
tion as to the hay & straw sold off & warned 
the parties that if it was not supplied 
promptly he would have to hold another 
sitting. After an interval of Jess than a 
fortnight he gave further notice that he would 
zo to the farms on a specified date ‘* to value 
the hay & straw & tb receive an account of 
the hay & straw removed.”’ The tenant not 
having such an account ready & thinking that 








PART HI. SECT. 2, SUB-SECT. 2. Pi. 


| 949¢. 


Vol. I1.— Arbitration. Cases 841b—949c. 


the only question to be dealt with was a 
valuation of the stacks of hay & straw 
remaining on the farm did not attend by 
himeelf or his representative, but his foreman 
was present to point out & give information 
about the stacks on the farms. While there 
the arbitrator, besides valuing the stacks, 
questioned the foreman as to the hay & straw 
removed. Immediately afterwards he closed 
the hearing & made an award in which he 
dealt with the claim for hay & straw removed 
on the basis of the foreman’s evidence, which 
had not been tendered by either party, & was 
taken in the presence only of the landlord’s 
representative. He did not deal with the 
question of the fixtures, but purported to 
reserve power to deal with them, if required : 
—Held: the award must be set aside as the 
arbitrator had been guilty of legal misconduct 
in taking evidence in the ahsence of, & 
without previous notice to, the tenant.— 
Re O’Conor & WHITLAW’s ARBITRATION 
(1919), 88 L. J. K. B. 1242, 0. A. 


949b. -}—In an arbn. between sellers & buyer 
arising out of the rejection by the latter of 
certain goods which he alleged did not 
correspond to the contract description, the 
arbitrators heard the evidence of each of the 
parties in the absence of the other. No 
objection was made at the time to this pro- 
cedure. An award having been made in 
favour of the sellers, the buyer moved to sct 
it aside :—Held: the award must be set 
aside, as the arbitrators had acted im- 
properly in hearing the evidence on behalf 
of one party in the absonce of the other.— 
RAMSDEN (W.) & Co. v. Jacoss, [1922] 1 
K. B. 640; 91 L. J. K. B. 482; 126 L. T. 
409; 26 Com. Cas. 287, D. C. 


Evidence immaterial.]—It is mis- 
conduct which may justify the setting aside 
of an award if the arbitrators hear evidence 
in the absence of the parties, even though the 
evidence so received i3 immaterial. It makes 
no difference that the arbitrators could not 
properly have made any other award than 
that which they did make, & it is quite im- 
material whether the evidence wrongly 
admitted helped the arbitrators to a right 
conclusion or a wrong conclusion, & the ct. 
cannot inquire to what extent their minds 
were allected by such evidence.—-ROYAL 
COMMISSION ON SuaGar Surely v. Kwik- 
Hoo-Tone TrapIna Society (10922), 38 
T. L. R. 684, D. C.; subsequent PRCeeCnsn ge, 








: ae an plenty es papout that party betug present, oF 
ference when e general question eing represented :—He as 10 
ti. ——.}--Re Smita & PLYMPTON cut bmitted was a matter de } 

pending | arbiter had decided the question in 
(TOWNSHIP) (1886), 12 O. R. 20.—CAN. on opinion :—Held: the oversman, | that party's favour, he had suffered 


PART III. SECT. 2, SUB-SECT. 4. 


888 iii. .}—There is no 
atatutory rule that if an arbitrator pro- 
ceeds ex pate without giving notice of 
his intention to proceed in that man- 
ner, the award made by him must be 
set aside.—UDAICHAND PANNA LALL 
v. DEBIBUX JEWANRAM (1920), t, L. R. 
47 Calc. 951.-—-IND. 


PART IIL. SECT. 2, SUB-SECT. 8.—A, 
An arbitrator can- 
no decide the case submitted to him 








SON 
18. 





938 v. 


924) 4 D. L. R. 
on his own knowledge & without fi CAN 

taking evidence, unless the terms of the 226. . 
reference especially permit him to do 938 vi. 





80.—LACHMI NaRaIN ve. SHEONATH 
PONDE (1919), LL. R. 42 All. 185.— 


h self a farmer & skilled valuecr, was 

able to form a just & conscientious 

opinion without the ale i 33 er 

ing evidence.—FLETC 

1919), 56 8c. i _ 3056 
. T. 260.—SCOT 


PART III. SECT. 2, SUB-SECT. 8.—B. 


.}-An award was set 
aside for the tuking of evidence by the 
arbitrator in the absence of the other 
arbitrators & of one of the parties.— 
Re SNIDER & eee te gig ee iN, 


--~One of the parties 
to an arbn. sought reduction of tbe 
arbiter’s award on the groun t 
IND. the arbiter had examined witnesses 
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no injustice, & reduction rofused.— 
BLACK e. WItLIAMA & Co. (Wishaw), 
Lrnp., [1924] S. C. (H. L.) 22.—SCOT. 

938 vii. .}—An arbitrator beard 
evidence from one party in the absence 
of his opponent, & also took evidence 
in the absence of both parties. The 
award was consequently eet aside by 
the ct.—BuRNs v. BURNE (1922), 43 
N. L. R. 461.—S8. AF. 

938 viii. By umpire.}—Arbitra- 
tors having diffcred, the matter was 
submitted to an umpire, who made 
inquiries in the absence of deft., but 
denied that he had recorded any evi- 
dence at the time :—Held: in making 
these fnquirics the umpire was guilty 
of rmisconduct.—ABDUL HaMID v. Mu- 
HAMMAD AFZAL (1927), I. L. R. 8 
Lah. 329.—IND. 





11919) 





3 WwW. W 


Cases 949c-——1036a. 


052. 


955. 


956. 


960. 


sub nom. K wik-Hoo-Tona TRADING SOCIETY 
vt. ROYAL COMMISSION ON SUGAR SUPPLY 
(1923), 129 L. T. 500. 


Add. Annotation :—Refd. Royal Commission 
on Sugar Sup pply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 88 T. L. R. 684. 


Add. Annotation :—Refd. Royal Commission 
on Sugar a ae v, gee aan -Tong Trading 
Soc. (1922), 8 


Add. Annotation :—Refd. a Commission 
on Sugar Supply. v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 


Add. Annotations :—Refd. Royal Commission 
on Sugar Sopey v. Kwik-Hoo-Tong Trading 
Soc. (1922), a T. L. R. 684; Mercer v. Reid 
(1931), 47 T. L. R. 574. 


962a, —— Small reduction of amount payable— 


—Award upheld.}—MERCER v. REID (1931), 
47 T. lL. R. 5745; 75 Sol. Jo. 589, D. C.; 
ajfd.,48 T. L. R. 33, C. A. 


968. Add. Annotation :—Refd. Mercer v. Reid 


964. 


969. 


(1931), 47 T. L. R. 574. 


Add. Annotation :—Refd. Royal Commission. 
on Sugar Sup poly. v. ae: Hoo-Tong Trading - 


Soc. (1922). 38 L. R. 684, 
Add. Annotation :—-Folld. Caven v. Canadian 


. Ry. (1925), 1383 L. T. 774. 
1000. Add. Annotation :—Refd. Kursaell v. Timber 


1022a. 


eta 


959 v. 


i & Oontractors, (1923) 2 K. B. 








———.]—In_ commercial arbns. 
the practice is that, unless the parties give 
notice that they desire to attend personally 
or by their solr. or counsel, the arbitrators 
present the evidence & arguments to the 
umpire & have full power to act as advocates. 
In an arbn. on a charterparty the umpire 
without hearing the parties made his award 
on the case as presented by the arbitrators. 
On a motion to set aside the award on the 
ee of misconduct by the umpire: 

eld: there was no evidence of misconduct 
by the umpire, & the motion failed. 

In arbn. proceedings primé facie the com- 
mon law rule applies that the parties should 
have notice of the proceedings so that they 
could attend them, if desirous of so doing, 
& the only way in which the rule can be 
departed from is by agreement, & the ct. 


would give effect to their agreement (ATKIN, | 


L.J. icant GOVERNMENT v, TSURU- 


ae 





ENGLISH AND EmprreE Diaest SUPPLEMENT. 


SHIMA MARU (OwN»RS) (1921), 37 T. L. R. 
961, O. A. 
seen: :—Refd. pours v. Weddell, [1924] 1 K. B. 


1023a. Right to call arbitrator as witness.)—A 
dispute arose between the buyer & sellers of 
a quantity of meat as to its quality. The 
buyer sent K. to inspect & report upon the 
meat. The dispute having been referred to 
arbn., the buyer appointed K. as’ his 
arbitrator. The arbitrators having tailed 
to agree upon their award the matter was 
referred to an umpire, & the buyer then 
proposed to call K. as a witness before the 
umpire to prove the state of the meat. The 
sellers objected to the competency of K. as 
a witness on tne general principle that an 
arbitrator was disqualified from giving evi- 
dence in the arbn. , proceectuee :—Held: as 
it was a commercial arbn. K. was not dis- 
qualified from giving evidence before the 
umpire, notwithstanding that he had acted 
as arbitrator.—BOURGEOIS v. WEDDELL & 
Co., [1924] 1 K. B. 5689; 93 L. J. K. B. 232 ; 
180 L. T. 685; 40 T. L. R. 261; 68 Sol. Jo. 
421; 29 Com. Cas. 152; 88 J. P. Jo. 25, D. O. 


SuB-secr. 1 (p. 456).—STATEMENT OF SPECIAL 
CASE DURING REFERENCE. 


Arbitration Act, 1889, s. 19, is now replaced 
by, S.C.J. (Consolidation) Act, 1925 (c. 49), 
s. 94. 


1084. Add. Annotation :—Refd. Re Cogstad & 
Newsum, [1921} 1 K. B. 87. 


1035. Add. Annotation :—Refd. Czarnikow v. Roth, 
Schmidt (1922), 127 L. T. 824. 


1086. Add. Annotation :—Refd. Czarnikow v. Roth, 
Schmidt (1922), 127 I.. T. 824. 


1036a. ——.|—A contract for the sale 
of sugar provid that the contract was 
subject to the rules of the Refined Sugar 
Assocn. The rules required that all members 
of the assocn. making contracts subject to 
those rules should refer any disputes arising 
out of such contracts, including any questions 
of law, to the arbn. of the council of the 
assocn.; & by r. 19: ‘°° Neither buyer, seller, 
trustee in bkpcy., nor any other person as 
aforesaid shall require, nor shall they apply 
to the ct. to require, any arbitrators to state 
in the form of a special case for the opinion 
of the ct. any question of law arising in the 








OO aT ae ee EO eee nm rtm - Let eee 


--—An award was aet | in question herein was also objected to | above Act.—Re TORONTO GENERAL 


aside because, in considering the same | on the ground that the arbitrators | TRUsTS CORPN. & cpa tats Gore: 


after the hearing, an arbitrator, in the cad toate 

absence of & without notice to the 

pares, interviewed & got information than three expert wit 
rom one who had been a witness on 


expert testimony to be given | 41 O. L. BR. 314; 13 0. 281.— 
n behalf of one of the parties by more | CAN. 


nesses, contrary 1034 vi. 





-}—An arbitrator is not 


to Manitoba Evidence Act, 8. 7: | functus officio until his award has been 


the hearing.——Re ey GoLp Co. | Held: it was not shown that more | actu mado and the power given him 
& Sree oso aN 1W . W. R. 760; than three witn oases called b said ea reat erage ale P eos aha 
67 D.L. R ety were experts; & even if more | Act, R. S. A. 1928, to state a case for 
959 vi. ——. }+—Where the arbitrator | than Y three of them were experta. the | the opinion of the ct. Te be excrieed 
had taken evidence in the absence of | Other party by failing to object to their | “at any stage of the 

ties:—Held: the award | evidence at the hearing & by himself | ¢.¢, at any stage before the pro 


both 


hould et asile.— BURNS p. calling more than three experts 
(1522), 43N Li del 8 AR | waived the right to raise the objection. | R&v®.come to an end 


(1922), 43 N. L. R. 461.—8. A —Re WINNIPEG Gour 


PART ILI. SECT. 2, SUB-SECT. 8.—C. ne 1928) 3 D. 


- 


968 rs Fee P. LaTHamM o. FOSTER’s | CAN 


PART IIl. SECT. 2, SUB-SECT. 8.—D. 
075 v. —_—- —— Waiver.}+~The award 


R224; 37 ian. L.R 


_UIBEEs, Lrp., {1926] 





1034 Arbitration Act, R. s. 0. eekly Ct.—Re MoConkKEY 
1914 (c. 65).}-—-A oaee may be stated | ARBITRATION (1918 43 0. Le R. 380: 
by the arbitrators under s. oo of the .—CAN' 


have come ie an end by 3 el date 


ConsTR 
rate LTD. Nn City, (1930 
Ww. W. Rise a DL L. R. 5 F-12030) 
mi. ——~.}—A case stated by arbi- 
trators, nnder ioe Act, R. 8. O., 


CLUB & HvutTcH- 
R. 622: ae pal 


of the ct., is now to be heard by pe 
in the 


140. W.N.381; 43D. L. R. 732 
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reference, but such question of law shall be 
determined in the arbn. in manner herein 
directed.” <A dispute between the buyers & 
sellers was referred to the arbn. of the 
council. The buyers requested the arbitra- 
tors either to state their award in the form of 
@ special case under the Act of 1889. 8. 7, or 
alternatively to state a case for the opinion 
of the ct. under sect. 19 upon certain points 
of law arising in the reference, or to give them 
an opportunity of applying to the ct. for an 
order directing them to state a case. The 
arbitrators, thinking themselves precluded 
by r. 19, refused to comply with that request, 
& made their award without giving the buyers 
an opportunity of applying to the ct. for an 
order. The buyers move to set aside the 
award on the ground of misconduct of the 
arbitrators in so refusing :—Held: r. 19 & 
the ene embodying it were contrary 
to public policy & invalid, as involving an 
ouster of the statutory jurisdiction of the 
cts. under the Arbn. Act, & the award must 
be set aside.—CZARNIKOW v. ROTH, SCHMIDT 
& Co., [1922] 2 K. B. 478; 92 L. J. K. B. 81; 
127 L. T. 824; 88 T. L. R. 7973 28 Com. 
Cas. 29, CO. A. 


1037. Add. Annotations :—Refd. Buerger v. Bar- 
nett (1919), 89 L. J. K. B. 1613; COzarnikow 
v. Roth, Schmidt, [1922] 2 K. B. 478. 


10389a. ——— Well-defined question of law must be 
formulated.]|—An arbitrator should not state 
&@ special case except upon some well-defined 
questions of law & should insist that the party 
asking him to state a case should formulate 
the questions upon which he desires it to be 
stated. It is improper for an arbitrstor to 
state a case merely asking generally for the 
opinion of the ct. on any questions i! law 
involved.—W ILLIAMS v. MANISSALIAN Frirnus 
(1923), 29 Com. Cas. 42, C. A. 

Annotation :—Refd. Portofino Tank Steamer Ownors v. 

Borlin Derunaptha (1934), 39 Com. Cas. 330. 

1047. Add. Annotation :—Refd. Czarnikow v. Roth, 

Schmidt (1922), 127 L. T. 824. 


1049. Add. Citation :—On appcal, [1914] 1 Ch. 
300, C. A. 

1051a. Application to stay proceedings — 
Until security for costs given.]—The Govt. of 
an independent State made with a co. a 
contract containing an arbn. clause. An 
arbn. took place & was divided into two 
parts, the first being as to whether the Govt. 
had committed a breach of contract. The 
result of this part of the arbn. was that an 
award was given in favour of the co. & the 
Govt. was ordered to pay costs. The second 
art of the arbn. as to the amount of damage 
hen began, & when the evidence had been 
closed the Govt. asked the arbitrator to state 
an advisory case for the opinion of the ct., 
but the arbitrator refused todoso. The Govt. 

' then issued a summons asking that the 
arbitrator might be ordered to state a case, 
& thereupon the co., applied that all further 
proceedings might be stayed until the Govt. 
(1) had paid the costs which it had been 


aR ae ta ee A Sg ee a REE | PE a 
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1056 ii. ——- ——.}-The appeal 
was from the pronouncement of the 
Ct. of Appeal for Ontario, given in 
of that ct.’a jurisdiction tinder 
sect. 26 of Arbn. Act, R. 8S. O., 1927, 
In answer to certain questions of law 
submitted to it by the arbitrator, 
arising in the course of a reference to 


from applt. city 


ct. 
the 
the 


determine the Taare of compensation 
resp. for alleged damages 
from’ resp.’e lands being pony 
affected by certain works :—- Held: th 
had not jurisdiction to entertain 
Epreal, as the pronouncement of 
. of Appeal was not a final judg- 
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ordered to pay, & (2) had given security to 

answer the costs of the matter & of the 
arbn. :—Held: so far as concerned the 
summons for a case to be stated the Govt. 
was in the position of a pltf., & it could not 
rely on its foreign sovereignty, & being out 
of the jurisdiction must give security for the 
costs of the summons, but the rest of the co.’s 
application must stand over to be dealt with 
on the hearing of the summons.—DUFF 
DEVELOPMENT Co., Lip. v. KELANTAN 
GOVERNMENT (1925), 41 T. L. R. 375; sub 
nom. Re DuFF DEVELOPMENT Co., Lrp. & 
KRLANTAN GOVERNMENT, 69 S. Jo. 491. 


1052, Add. Annctation :-—N.F. Simbro Trading Co. 
ae i i (Parent) Corpn., [1929] 2 K. B. 


1058. Add. Annotations :—Consd. Duff Develop- 
ment Co. v. Kelantan Government (1925), 
41 T. L. R. 375. Refd. Northwood v. L. C. 0. 
(1927), 187 L. T. 49. 


1054. Add. Annotation :—Refd. Cogstad v. New- 
sum, {1921] 2 A. C. 628. 


1055. Add. Annotations :—As to (1) Consd. Cogstad 
v. Newsum, [1921] 2 A. C. 528. As to (2) 
Refd. Cogstad v. Newsum, [1921] 2 A. 0. 628, 


1056. Add. Annotations :—Consd. Northwood v. 
L. C. C. (1927), 137 I. T. 49. Refd. Manbre 
Saccharine Oo. v. Corn Products Co., [1919] 
1 K. B. 198; Cogstad v. Newsum, [1921] 2 
A.C. 628 ; Duff Development Co. v. Kelantan 
Government (1925), 41 T. L. R. 376. 


1057. Add. Annotations :-—Consd. Oogstad v. New- 
sum, [1921) 2 A. C. 628. Refd. Larrinaga 
v. Soc. Franco-Americaine des Phosphates de 
Medulla (1922), 92 lL. J. K. B. 46. 


1058a. ——- ---—-.|—A special case 
stated by an arbitrator for the opinion of the 
ct. is stated under the Act of 1889, s. 19, or 
8s. 7, according as the arbitrator does or does 
not retain jurisdiction in the reference. If 
he retains jurisdiction the case is stated under 
sect. 19, & no apneal lies to the Ct. of Appeal 
from the decision of the High Ct. upon the 
special case; but if he makes his award 
finally, & retains no further jurisdiction in 
the reference, the caso is stated under sect. 7 
& an appeal lies from the decision of the ct. 
By a submission contained in a charter- 
party disputes were referred to two arbitra- 
tors &, if they could not agree, to an umpire. 
The umpire stated for the opinion of the High 
Ct. a special case in which he set out the 
facts, decided that there had been a breach 
of the charterparty, & assessed damages for 
the breach. The award concluded with 
these words: ‘* The question for the opinion 
of the ct. is whether upon the true construc- 
tion of the charterparty & the facts stated 
by me the decisions at which I have arrived 
are correct in law. If they be correct my 
award is to stand, but if incorrect in any 
particulars I desire that the award may be 
referred back to me for reassessment of the 
damages due in accordance with the decision 
of the ct.’ :—Held: this was vot a final 











mont in the sense that it bound the 
arties to it & concluded them from 
king exception te any ultimate award 
by the arbitrator founded thereon.— 
LONDON Corpyr. v. HOLEPRoOoF Ho- 
BIERY Co. OF CANADA, LTD. ao 
S.C, R. 349; 3 D. L. R. 657.—OAN, 


be awarded to 


resulting 
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award; the case was, therefore, stated under 
sect. 19 & no appeal lay to the Ct. of Appeal. 
—Ooastad (C0. T.) & Co. v. NeEwsum (H.), 
Sons & Co., [1921]2 A.C.528 90L. J. K.B. 
1293; 85 J. P. 2453; 37 T. L. R. 995; 19 
L. G. R. 5681; 27 Com. Cas. 11; sub nom. 
Re Coasrap (0. T.) & Co. & NEwsum (H.), 
Sons & Co., Lrp., 126 L. T. 65; 15 Asp. 
M. L. C. 869, H. L.; affg. S. C. sub nom. Re 
Cocstap & Co. & NEwsum, Sons & Co., 
(1921) 1 K. B. 87, C. A.; previous proceedings, 
sub nom. LORD (OWNERS) v. NEwsum, Sons 
& Co., Lrn., [1920] 1 K. B. 846. 


Annotation :—Expld. & Distd. Larrinaga v. Soc. Franco- 
paoteelne ‘ Phosphates de Medulla (1922), 92 


1059. Add. Annotations :—Consd. Re Wulff & 
Dreyfus (1917), 117 I. T. 583; Re Cogstad 
& Newsum, [1921] 1 K. B. 87; A.-G. for 
Manitoba v. Kelly, (1922] 1 A. C. 268; 
Kelantan Government v. Duff Development 
Co., [1923] A. C. 395; Absalom, Ltd. v. 
Great Western (London) Garden Village 
Society, Ltd. (1933), 149 L. T. 193; Barton 
v. Blackburn (1933), 150 L. T. 327. Refd. 


Re Olympia Oil & Cake Co. & MacAndrew. 


Moreland, [1918] 2 K. B. 771; Re Parsons 
& Brixham Fishing Smack Insce. Soc. (1918), 
62 Sol. Jo. 384; estacott v. Hahn, [1918] 
1 K. B. 495; Champsey Bhara v. Jivraj 
Balloo Spinning & Weaving Co., [1923] A. C. 

. 480; Northwood v. L. 6. C. (1927), 137 

L. T. 49; Roberts v. Anglo-Saxon Insce. 
Assocn. (1927), 96 L. J. i<. B. 590; Bedwas 
Navigation Colliery Co. (1921), Ltd. v. South 
Wales Coal Mines Scheme Executive Board 
(1934), 151 L. T. 420. 

- 1067. Add. Annotation:—As to (1) Refd. Lar- 
rinaga v. Soc. Franco-Americaine des Phos- 
phates de Medulla (1922), 92 L. J. K. B. 45. 

1067a. Finality—Request to court to vary if award 
wrong in law.]—-Disputes which had arisen 
under a charterparty were referred to arbn. 
& the arbitrator made his award in the form 
of a special case in which, after setting out 
the facts, & holding that the owners had 
comniitted a breach of the charterparty, he 
made an award in favour of the charterers & 
assessed the damages & costs payable by the 
owners to the charterers. The case pro- 
ceeded as follows: ‘‘ The question for the 
opinion of the ct. is whether upon the facts 
as stated by me my award is right in law. 
If my award be correct then it shall stand ; 
but should the ct. find that it be wrong in 
law then | request that the ct. shall vary my 
award as in their discretion they may think 


tit, both as to the damages & as to the costs | 


ENGLISH AND Empire Diarst SUPPLEMENT. 


... except that if the ct. shall only vary my 
award on the subject of the amount of the 
damages, my discretion as to the costs of the 
reference & the costs of my award shall 
stand ’’ :—Held: the award was a complete 
& final award under sect. 7 of the Act of 
1889.—LARRINAGA & Co. v. SOCIETE FRANCO- 
AMERICAINE DES PHOSPHATES DE MEDULLA 
(1922), 92 L. J. K. B. 45; 27 Com. Cas, 160. 


1069a. Subject-matter of commercial nature— 
May be transferred to & heard in Com- 
shee a cla Nore, [1927] 


1070. For ‘‘ Burden of proof on party disputing 
award ’’ read ‘‘ Right to begin—Burden of 
proof on party disputing award.’’ 


1071. For ‘*‘ ——— ”” read *‘ ——.*? 


10712. Award in alternative form—Party 
claiming damages entitled to begin.) —PATRICK 
& Co. v. Russo-BRiTisH GRAIN EXportT Co., 
Lrp. (1927), 48 T. L. R. 724. 


1071b. Case stated on unstamped document— 
Struck out.|—-SyMINGTON & Co. v. UNION 
INSURANCE SOCIETY OF CANTON (1927), 164 
L. T. Jo. 390, 


1078. Add. Annotation :—Refd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 31. 


1077. Citation :—For existing citations read ‘ as 
reported in [1915] 2 K. B. 393, n.” 


1082. Add. Annotation :—Refd. Re Cogstad & 
Newsum, {1921] 1 K. B. 87. ‘ 


1088. Add. Annotation :—Refd. Ruf v. Pauwels, 
[1919) 1 K. B. 660. 


10838a. Act of 1889, s. 7—Appeal Hes to Court of 
Appeal.]—CoastTan (C. T.) & Co. v. NEwsum 
(H.), Sons & Co., No. 1058a, ante. 


1083b. Loss of right to appeal—Acceptance of 
award.]—In an arbn. concerning a contract 
of sale of goods the umpire stated a special 
case in which he made three different awards, 
leaving the ct. to decide which was right. 
The judge having decided that the first 
award was right, applts. demanded & ob- 
tained payment of the amount of that award 
& gave a receipt therefor. They then 
appealed from the decision of the judge & 
contended that the second award was the 
right one:—Held: having demanded & 
accepted payment under the first award 
applts. were precluded from contending that 
it was wrong.—DEXTERS, LrD. v. HILL CREST 
O1L Co. (BRADFORD), [1926] 1 K. B. 348; 95 
L. J. K. B. 386; 134 L. T. 494; 42 T. L. R. 
212: 31 Com. Cas. 161, C. A. 
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1086. Add. Annotations :—Mentd. A.-G. for Mani- 
toba v. Kelly, {1922] 1 A. C. 268; Larrinaga 
v. Soc. Franco-Americaine des Phosphates de 


1059 i. ——— ——— Where erroneous 
award can he act aside.J—Although an 
appeal cannot be brought upon an 
opinion of the ct. given to arbitrators, 


who have consulted the ct. on a point | being based onan error of law apparent 
of law in the course of the 
arbn. p ings, yet the award N & DRAPERY IMPORTING Co., 


pl hear to be based upon such 
opinion & fncorporating same, if tbe 
opinion is erroneous, may 
& referred back to the arbitrators as 


upon the face of the award.—Re | JamiEeso 
BREOCHI 1 


Medulla (1922), 92 L. J. K. B. 45; Rocking- 
ham Sisters of Charity v. R., (1922] 2 A. C. 
315. 


LTp., [1928] N. Z. L. R. 241.——-N.Z. 
be set aside 


PART III. SECT. 3, SUB-SECT. 2.—D. 


sa. Duty of court.}+—Re EDMONTON & 
N CONsTRUCTION Co., [1931] 
D. L. R. 1011.— CAN. 


90 


1107a. 


1125a. 


1100, Add. Annotation :—Mentd. | Ellesmere v. 


Wallace, [1929] 2 Ch. 1. 

Award signed by all three as arbitra- 
oe Reo a submission to arbn. each of 
the two parties could appoint an arbitrator, 
& the arbitrators could appoint an umpire. 
The parties duly appointed arbitrators & the 
arbitrators appointed an umpire. An award 
was then made & was signed by these three 
persons, who added to their signatures the 
word “ arbitrators ” :—Held: the third per- 
son who signed the award was properly 
appointed as umpire, he acted as umpire, & 
he really intended to sign as umpire, & the fact 
that he signed as arbitrator was only a matter 
to require a purely formal amendment.— 
BrexaBu & Co. v. PRopucE Broxkerns Co., 
Lrp. (1921), 37 T. L. R. 609; on appeal, 37 
T. L. R. 851, C. A. 


.}—An award is published when the 
arbitrator gives the parties notice that it 
may be had on payment of his charges; 
whether they be reasonable or not.— 
MACARTHUR v. CAMPBELL (1833), 5 B. & Ad. 
518; 2 Nev & M. K. B. 444; 41.5. K. B. 
25; 110 E. ‘t. 882; subsequent proceedings 
(1834), 2 Ad. & El. 52. 








Annotations :—Dbtd. Drooke v. Mitchell (1840), 8 Dow]. 392. 
Refd. Allenby v. Proudlock (1835), 4 Dowl. 54: Sherry v. 
Okes (1835), 1 Har. & W. 119; Mooro v. Darley (1845), 1 
C. B. 445; Paxton v. Great North of England Ky. Co. 


Je 


(1846), 8 Q. B. 938; Roberts v. Hberhardt (1857), 3 
N. 8. 482. 


1139a. Reference to pleadings.|—-By an agreement 


appcts. were to act as consulting engineers 


in connection with a certain coal refining’ 


process owned by resps. While the plant 
for the working of the process wes being 
erected, a dispute arose, resps. wanting 
appcts. to attend every day at the site «1 the 
plant & appcts. considering this to be no part 
of their duty. Mesps. thereupon terminated 
the agreement & the matter was referred to 
arbn. Appcts. pleaded that the termination 
of the agreement was unjustified ; resps. 
pleaded that appcts. should have attended 
every day & that they had been guilty of 
negligence in respect of certain matters set 
out in the counterclaim. The arbitrator 
found the termination of the agreement to be 
unjustified & also negligence on the part of 
applts. in respect of the matters set out in the 


counterclaim, & he awarded applts. damages | 





1100 v. 





PART IV. SECT. 2. 
Other dis- 








Award ly one.j—Ileld: 
valid.—Re NATIONAL TRUST Co. & 


MUNICIPAL DISTRICT OF VALE, [1925] 
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after setting off an unspecified amount for 
damages for negligence. Resps. moved to set 
aside the award on the ground of error of law 
apparent on the face of it. At the hearing 
resps. contended that the whole of the 
pee in the arbitration were admissible. 

esps. contended that for the purpose of 
deciding whether there was an error of law 
apparent on the face of the award, the ct. 
could not look at any document except the 
award itself. Resps. further contended that 
the arbitrator had committed an error in law 
in deciding that the negligence found did 
not afford sufficient ground for the termina- 
tion of the agreement, & further that on the 
true consideration of the agreement, the 
refusal to attend daily was as a matter of law 
a sufficient ground for the termination of the 
agreement :—Held: (1) inasmuch as the 
arbitrator in his award referred to certain 
paragraphs in the counterclaim, such para- 
graphs ought, in considering whether there 
was an error on the face of the award, to be 
regarded as forming part of the award ; 
(2) whether misconduct justifies dismissal is 
a question of fact, & the arbitrator’s decision 
was final; (3) the right to terminate the 
agreement because appcts. refused to attend 
daily was a question specifically submitted 
to the arbitrator & the ct. could not interfere 
with his decision, even if the question was a 
question of law.—JLITCHINS v. BririsHt COAL 
REFINING Processis, Irp., [1936] 2 ALT. R. 
191; 80 Sol. Jo. 367, D.C. 


1139b. Contract referred to in terms of reference. ]— 


Where a letter to an arbitrator contains the 
terms of reference agreed between the parties 
to a dispute, & in it the arbitrator is requested 
to take into consideration the conditions of 
the contract between the parties relating to 
the work out of which the dispute arises, the 
conditions do not thereby become incor- 
porated with & form part of the award, & 
cannot therefore be looked at in proceedings 
in which it is sought to sct aside the 
arbitrator’s award on an allegation that it 
contains an error in law on. the face of it.— 
JOHN GILL Contractors, Lrp. v. BROMLEY 
TRADING Co., Lrp. (1936), 52 T. L. R. 452 ; 
sub nom. BROMLEY TRADING Co., LTD. v. 
JOHN GILL Contractors, Lrp., 80 Sol. Jo. 
449, D.C. 





PART IV. SECT. 5. 
1125 x. .Jj—An award made 





senting. }J-— Where & submission to arbn. 
before three arbitrators provides that 
any two of them can make an award, 
&, after discussion & the taking of his 
opinion, one of the three refuses to 
concur in the award, the other two 
have the right. to sign it in his absence. 
—Re WINNIPEG GOLF CLUB & HUTCH- 
INGS, [1928] 3 D. L. R. 5223 [1928] 
2W. W. R. 224; 37 Man. L. R. 341.— 
CAN. 

ki. —— Majority award valid— 
Alberta Insurance Act, Rh. S. A., 10922 
(c. 171).]—On a submission to an arbp. 
of three persons under statutory con- 
dition No. 22 in Sched. C. to the above 
Act, to determine the amount of losa, 
the decision of a majority of the 
arbitrators is binding.—GLasgow Un- 
DERWRITERS 0. SMITH, [1924] 4 D. L. R. 
801; (1924) S.C. R. 531; affy., [1924] 
1D. L. R. 187; 1 W. W. R. 155; 20 
Alta. L. R. 114.—CAN, 

wi. -—— ——.}—-Held: the 
award was valid.—Re BALDWIN & 
Wriuinsgy, [1925] 1 D. L. R. 1177; 
66 O. L. R. 296.—CAN. 





3D. le. R. 459.—CAN. 


11041. Award by umpire—A ppointed 
by arbitrators without authority.}—The 
decision of a chairman to whom arbi- 
trators bave referred is not a binding 
award, since he ig not an umpire within 
Arbn. Act, R.S. N.8., 1923.—SILBERT 
v. Davin, [19383 3 D. L. R. 463; 6 
M. P. R. 544.—CAN. 


1106 ia. ——.J—Held: bind- 
ing-—-MasTERs & McDOUGALL ». 
STEPHEN, STEPHEN v. Masters & 
McDouGcatu, (1925) 4 D. L. RR. 6843; 
[1925] 3 W. W. R. 493.—CAN, : 


1109 vill. -}—Where the 
arbitrators did not meet together & 
sign the formal document in the 
presence of each other :—Semble; the 
award was invalid.—HARRIAON v. 
HARRISON (1918), 41 O. L. R. 198; 
13 O. W. N. 245.—CAN. 


1109 ix. —_.J—RYE Farku 
Co. v. BRrTI8sH OAK INSURANCE Co., 
Ltv., {1924) 3 D. L. R. 706; 


W. W. R. 16.—CAN. 
91 














upon an arbn. under Municipal Act is 
pees when notice thoreof is given 

y the arbitrators to the municipality. 
—Re SwWRINSSUON & MUNICIPALITY OF 
CHARLESWOOD, [1917] 1 W. R. 
293; 27 Man. L. R. 234.—CAN. 


PART IV. SECT. 6, SUB-SECT. 1. 


sg. Power of court to require atate- 
ment of reasons. }—'The power conferred 
on the ct. by Arbn. Act, H.8S.0., 1927, 
s, 26, to direct arbitrators to state their 
reasons for their decisions &_ their 
findings of fact & law is limited to a 
situation where an appeal from the 
award is pending, or where a special 
case has boen stated by the arbitrators 
for the opinion of the ct.; the power 
cannot be invoked in ald of a motion to 
set aside an award which ig not the 
subject of appeal.— DOMINION NATURAL 
Gas Co., LTp. v. UNITED Gas & FUEL 
Co. of HAMILTON, LTD., [1935] O. ft. 


q* 


Cases 1152a—13826. 


1152a. ——— Existence of written contract—Si 


gna- 
ture by one party only./—(1) To constitute a 
contract in writing it is not necessary that 
such contract abould be signed by both 
parties, & the recital in an award of the exist- 
ence of a contract in writing between the 
patties when in fact the contract has been 
signed by one of them only does not con- 
stitute an error in law on the face of the 
award sufficient to justify the ct. in setting 
it aside. 

(2) In the case of a decision of a Div. Ct. 
setting aside the award of an arbitrator for 
error of law & as being bad on the face of it, 
the leave of that ct. or of the Ct. of Appeal 
to appeal from the decision is not necessary, 
as Supreme Ct. of Judicature. (Procedure) 
Act, 1804 (c. 16), s. 1 (1) (0), has no applica- 
tion. —RuF (T. A.) & Co. v. PAUWELS, [1919] 
1 K. B. 660; 88 L. J. K. B. 6743 12) 
L. T. 86; 83 J. P. 150; 35 T. L. R. 822; 
33 Sol. Jo. 872, O. A. 


1177a. Award of Official Arbitrator under Requisi- 


tion of Land (Assessment of Compensation) 
Act, 1919. |—-A local authority, as empowered 
by the Middlesex County Council Act, 1934, 
s, 35, resolved to acquire certain lands owned 
by the claimants. It was agreed. inter alia, 


- that the sale & purchase should be effected 


a 


PART IV. SECT. 8, SUB-SECT. 1. 

1155 §. Muat conform to subnitasion.]) 
—The awards in these casea, making {| I. 
special provision with regard to the 
repairing & keeping up a mill-dam, etc., 
wore beld bud as beyond the submission 
& ower of the arbitrators.—Zte HALEY 
& ENNIS (1854), 1 P. R. 173.—-CAN. 


PART IV. SECT. 8, SUB-SECT. 2.—A. 

1161 xi, -———.}—The 
bound by the terma of the sulbmisaton, 
& he cannot make an award not within 


as if the local authority had obtained, & as 
if there had come into operation, a com- 
pulsory purchase order under sect. 35 of the 
Act of 1934, & as if a noticc to treat had been 
served by the Jocal authority for the com- 
pulsory purchase of the suid lands on Feb. 1, 
1936. The claimants claimed compensation, 
with imterest thereon at 4 per cent., from 
Feb. 1, 1086, &, as the parties could not 
agree, the assessment of such compensation 
was referred to an Official Arbitrator. It was 
now conceded by the claimants that the 





ee eeprwesenar ote: 


arising u 


arbn, of a 
—Held: 


umpire is 


1187. Add. Annotation :-—Consd. Hirji 


goods.—GHAMANDI LaL-NARAIN Das 
v. CHURANJ! LAL-POKHAR MAL (1933), 
L. R. 4 Lah. 168.—IND. 
1188 i. Submission of any ton 
nder contract-—— Awar 
damages for non-delivery.}—Where a 
contract provided for a reference to 
question arising under it; 
e proper conclusion upon 
the ecidines was that the 
their course of conduct 
arbitrators, established that the ques- 
tion as to the damages was a matter 


ENGLISH AND Empree Dicust SupPLEMENT. 


decision in Collins v. Feltham Urban District 
Council, [1937] 3 Ali E. R. 189; Digest 
Supp., determined that interest on the 
amount of com tion was payable as 
from the date of the arbitrator’s award only, 
& not from any earlier date. The main 
question now before the ct. was whether 
Arbn. Act, 1934 (c. 14), s. 11, applied to this 
assessment of compensation, & empowered 
the arbitrator to award interest as from the 
date of the award :—Held: Arbn. Act, 1934 
(c. 14), s. 11, was not applicable to this 
arbn.—ALL Sous’ COLLEGE, OXFORD v. 
MIDDLESEX CouNTY CoUNCIL, [1938] 2 All 
E. R. 686; 64 T. L. R. 677. 


1182. Add. Annotations :—Refd. Re Rubel Bronze 


& Metal Oo. & Vos, [1918] 1 K. B. 315; 
Robert (A.) Munro & Co. v. Meyer, [1930] 2 
K. B. 312; Maple Flock Co. v. Universal 
Furniture Products (Wembley), Ltd., [1934] 
1K. B. 148. 

Mulji v. 
Cheong Yue 8.8. Co., [1926] A. C. 497. 


1188. Add. Annotations :—Refd. Lebeaupin v. 


Crispin (1920), 124 L. T. 124; Sheik Moham- 
ee Habib Ullah v. Bird (1921), 37 T. L. R. 


1246. In cross-ref. after this case add ‘‘ Nos. 1291, 


1321. 


1247. Add. Annotation :—Refd. Bremer Oeltrans- 


port G.m.b.H. v. Drewry, [1933] 1 K. B. 768. 


1268. Add. Annotation :—Refd. Weber v. Birkett, 


[1925] 1 K. B. 720. 


1288. Add. Annotation :—Refd. Weber v. Birkett, 


[1925] 1 K. B. 720. 


1291. Add. Citation :—7 Mod. Rep. 345. 
1826. Add. Annotation :—Refd. 


Woodrow _ v. 
Trawlers (White Sea & Grimsby), Ltd., 
[1930] 1 K. B. 176. 


Held: the direction to deliver goods 

‘“‘in fair proportion to all imports ”’ 

was uncertain & lacking in finality & 

aa lis not enforceable.—THOMP- 

MEGGITT . Co., Lrp. v. Moony 

(1930), 21 8. N. 3S. W. 125; 37 
Ww. W. N. eT .—AUS. 


ine IV. SECT. 8, SUB-SECT. 3.—E. 


» Award o sum oe to varia- 
tien Good spectal reasons.’’)— 
NOBLE 9. ape ebeniitd Tie On- 
TARIO & WESTERN Ry. Co. tape) 21 


atving 


arties, by 
efore the 


its scope. —PORTER v. PORTER (1021), 
65 I. L. T. 206.—IR. 


PART IV. SECT. 8, SUB-SECT. 2.—B. 

si. .--Held: the arbitrators 
bad no power to Include in their award 
f{uterest on the amount found to be the 
value of the property from the date 
of taking posscssion. —TORONTO CITY 
CoRPN. v. TORONTO Ry. Corpn., (1925) 
A. C. 177, P. C.—CAN. 

aa. Reference of ‘* accur 
justice’? of accounts,}—Held: the 
arbitrator was appointed to adjust the 
acoounts between the parties on a fair 
& equitable basis, & had a discretion 
whother any interest abould be allowed 
to either party, & in the exercise of that 
discretion was not bound to apply any 
rule of law.— FISHER v. MaTson & Co., 
Matson & Co. »o. FIsuer, {1918) 
N. Z. L. R 1.—-N.Z. 


PART IV. SECT. 8, SUB-SECT. 2.—C. 
1188 il. —— dward dismissing pes 
for short deli }—Held: eords bie 
claim or di dispute in connestion 
with this contract "’ in rbn. clause 
included a claim for short “delivery of 





in dispute & a subject of the reference. 
—Re BEAVER Woop Fi1BRx Co., LTD., 


& AMERICAN FOREST PRODUCTS 

Corpn., (1920) 47 O. L. R. 690; 54 

D. L. R. 672; 180. W. N. 281.— 

CAN. 

PART IV. SECT. 8, SUB-SECT. 2.—G. 
g(p. betes SS ae ia ee 

in mart of any market.) 
ANADIAN Pe een. 0.0. WINDE- 


BANK, [1917] 8 W. W. R. 99.—CAN., 


qi ._}—The points for decision 
ona subinission to arbn. were on which 
partner rested the ip gerrmenn te for oe 
causes necessitating ranpd 

on which sadiuan the 

should be dissolved :—H he di 

not give jurisdiction to the "arbitrator 
to award payment by one partner of 
damages because of premature diasolu- 
tion of the | Saag silinaol g —Re ARBITRA- 
TION ACT, QGoroT & ViGouRET & 
AWARD MADE BY GOSBELIN. [1919] 8 
W.W. R. 957 CAN. 


1286 iv. —— goods “* in 
fair Secporion to an tapers.” 





nee Ry. Car. 380.—CA 

Award for Hecinast for ela 
iB. “i estimated’’ deplh.}—An aw 
stated that a contractor was entitled 
to payment at the contract-price for 
the drilling to an estimated depth of 
2,400 feet, saying nothing about the 
amount which the Contractor was 
thus entitled :—Held: the amount of 


in the award was definite & amounted 
to a fixing of une Septh at 2,400 feet.— 
McNAavUGHT 0. KES-STRPHENS Or 
& | Oo. Lip., (1618) 4 1 iW, W. R. 952.— 


PART IV. SECT. 8, SUB-SEOT. 38.—L, 
PP haa i. dward  settit disnpule— 
dgerently, y.}—An court ah warded 
re 
certain sum, &, . 


a i in the event of the 
upreme prialag| that certain 
views expressed by bim hie reasons 
Wee orn pecs: © cortele laraee eum 5 — 
: absence o euch 

the alternative. 


determination, award 
did not come into operation, & the 


1857a. oe ——.}—-CoGsTaD (0. T.) & Co. v,. 
Newsom (H.) Sons & Co., No. 1058a, ante. 


1857b. ——- ——.]—-Larainaca & Co. v. SocteTr 
FRANOCO-AMHRICAINE DES PHOSPHATES DE 
MEDULLA, No. 1067a, ante. 


1358. Add. Annotation :—Refd. Bremer Oeltrans- 
port G.m.b.H. v. Drewry, [1933] 1 K. B. 753. 


1861. Add. Citations -—88 L. J. K. B. 227; 119 
L. T. 658; 83 J. P. 9. 


Add. Annotation :—Rofd. Re Fiscel & Mann 
& Oook, {1910} 2 K. B. 481. 


. 1861a. —— ——.]—Arbitrators made their award 

' * in an alternative form stating a special case 

& giving to the parties the option of taking 

the opinion of the ct. upon the points of law 

involved irr it if notice of intention to apply 

to the ct. was given before a date specified ; 

& in the alternative making an award in 

favour of one of the parties if, as was the case, 

~ no such notice was given. The case was set 

down for argument in the special paper :— 

Held: the condition was reasonable & the 

award was good, so that there was nothing for 

the ct. to deal with.—Lyon (J. L.) & Co., : 

v. HADDOCE, PARKER & Oo., [1919] W. N. 11. 

1415a. ——— -—-- Reserved for consideration if 

required.|— ite O’OonoR & WHITLAW’S ARBI- 
TRATION, No. 949a, ante. 

1421. Add. Annotation :—Refd. Woodrow  v. 

Pielke Sea & Grimsby), Ltd., [1930] 


1435a. -|—(1) Where parties submitted all 
matters in difference to arbn., & the award, 
after reciting the submission, awarded that 
a certain sum was due & owing from one party 
to the other :—Held: the award must be in- 
tended to be made on all the matters referred. 

(2) It appeared by affidavit that the claims 
of one of the parties consisted of items for 
money due, & also for prospective damagz-s, 
in consequence of a contract between the 
parties being put an end to by the other side, 
but as it also appeared that each of the claims 
was investigated before the arbitrators :— 
Held: a general finding was sufficient that 
a balance was due to one of the parties. 

(3) Where on a reference one of the parties 
admits the claim of the other, but seeks to 
reduce the balance by a set-off, it is sufficient 
for the award to state that a sum is owing 
to one side or the other, without further 
noticing the set-off.—Re OROYDON CANAL Co. 
(1839), 1 Per. & Dav. 391. 





1461. Add. Annotation :—Refd. Weber v. Birkett, 


{[1925] 1 K. B. 720. 
1467, Add. Annotation :—Refd. Weber v. Birkett, 
‘ [1925] 1 K. B. 720. 


award was not thereby rendered uncer- 
URNE ARBOUR TRUST 
©. Hanoook, (19937 





Coe ot atte LoaT) Aten 
1H hd ° 1541 fl. 
L. R. 945.--AUS&. two directions:—Held: the 


directions could not be severed, &, 
although the first direction was valid 
d direction being tnvalid 
judgment must be entered for deft.— 


Mroarrt & Co., Lp. tv. 
0), 218. R.N. 8. W.125; 
. N. 267.—AU8. 


PART IV. SECT. 8, SUB-SEOCT. 9.—D. 
16171. Reference of two separate mat- 
tera—One award.}—Held: the award 
must be referred to the arbitrator to | THOMPSON, 
draw up two awards.—Re D Moopy (102 
. A. Maine & Trading Co., | 37.N. 8. W. W. 
{1923) 8. A. 8. R. 716.—AUS. 


PART IV. SECT. 10.- 15 


the secon 


PART IV. SECT. 13, SUB-SECT. 1. 


void as to another part, the valid por- 
tion, if severable from the rest, is 


enforceable.—CITy oF SwirtT CURRENT | lu. It. 388.—N.Z, 
wv. Boot (1920) 1 W. W. R. 467; 

53 D. L. . 2.—CAN. 

.}~-An award contained 


4H.-— ——, 

jurisdiction to set aside an award where 
an error of law appears on the face of 
it.—Re Oassweit & CO., LTp. & 
DonaLtD & Jacoss, LID., (1921) N. Z. 


Vol. IL.—Arbitration. Cases 1857a—1598a. 


1468. Add. Annotation :—Refd. Weber v. Birkett, 
(1925), 1 K. B. 720. 


1472. Add. Annotation :—Refd. Weber v. Birkett, 
'{1925] 1 K. B. 720. 

1478. Add. Annotation :—Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1477. Add. Annotation :—Refd. Weber v. Birkett, 
{1925} 1 K. B. 720. 


1497. Add. Annotation :—Consd. Weber v. Birkett, 
(1925) 1 K. B. 720. 


1506. Add. Annotation :—Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 


1511. Add. Annotation :—Refd. Caven v. Canadian 
Pacific Ry. (1925), 183 L. T. 774. 


1516a. J—Re OROYDON CANAL Oo., No 
1435a, ante. 


1598a. —— .|—A.-G. FOR MANITOBA v. 
KELLY, No. 238a, ante. 


1598. Add. Annotations :—Distd. Champsey Bhara 
v. Jivraj Balloo Spinning & Weaving Co., 
[1923] A. C. 480. Consd. Kelantan Govern- 
ment v. Duff Development Co., [1923] A. O. 
395; Absalom, Ltd. v. Great Western 
(London) Garden Village Society, Ltd. (1933), 
149 L. T. 193. 


1598a. ——— .}—Certain trawlers were insured 
as to three-quarters of their value in the B. 
Insurance Co. ‘To save their vessels from 
destruction by enemy submarine, the owners 
cut away the trawls, which were not insured, 
& claimed a general average contribution 
against the co., of which the owners were 
members. The rules provided that all dis- 
utes should be settled in the first instance 
y a general meeting of the co., or, on appeal, 
by two arbitrators & an umpire, none of whom 
should be lawyers. The general meeting 
having refused the claim, the owners pro- 
ceeded to arbn. under a submission which 
provided that ‘all matters in difference in 
reference to the said claim for a general 
average contribution are referred,’’ etc. The 
umpire by his award ignored the claim for 
general average. On a motion to set aside 
the award :—Held: it was bad as disclosing 
an error in law on the face of it; &. having 
regard to the general termr of the submission, 
it was not open to resps. to say that a definite 
point of law had been submitted to arbn., 
as to which the decision of the arbitrator was 
final, & the award must be set. aside.— 
PARSONS v. BRIXHAM FISHING SMACK INSUR- 
ANOE Oo., Lrp. (1918), 118 L. T. 600; 14 
Asp. M. L. C. 307; sub nom. Re PARSONS & 
BRIXHAM FISHING SMACK INSURANOR Oo., 
Lrp., 62 Sol. Jo. 384, D. O. 














1504 ili, —— J-—SALEH Ma- 
HOMED UMER TOORAL » NATHOOMAL 
KESSAMAL (1927), 54 L. R. Ind. App. 
427; 1. L. R. 55 Cale. 126.—IND. 

1694 iv, J In determining 
whether an agreement to abide by the 
result of an arbn. ia binding. a dis- 
tinction {a to be drawn between the 
case where parties to a contract 
generally refer their ‘ differences ”’ 
—AU arising therefrom & the case where a 
specific question of fact or Jaw Its 
aubmitted. In the former case the 
fact that the arbitrator was wrong in 
point of law ts proune for setting the 

oO 


two 








The ct. haa 


award aside.— oD & MALKIN 
Co., LTn. (B, C.), 1928] 4 Dp. LL. BR. 
5113 [1928] 2 W. W. R. 674.—CAN. 
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Cases 1598b —1603c. 
1598b. —— 





-}—An error in law on the face 
of an award means that one can find in the 
award or in a document actually incorporated, 
as, for instance, a note appended by the arbi- 
trator stating the reasons for his judgment, 
some legal proposition which is the basis of 
the award & which is erroneous. Where it 
is impossible to say, from what is shown on 
the face of the award, what mistake, if any, 
the arbitrator has made, or that the arbitrator 
has tied himself down, on the face of his 
award, to some special legal proposition which 
is unsound, the award will stand.—CHAMPSEY 
BHARA & Co. v. JIVRAJ BALLOO SPINNING & 
WEAVING Oo., [1923] A. O. 480; 92 L. J. P.O. 
163; 129 L. T. 166; 39 T. L. R. 253, P. C. 


Annotations :—-Folld. John Gill Contractors, Ltd. v. Bromley 
Trading Oo. (1936), 52 T. lu. R. 452. Refd. Absalom, Ltd. 
v. Groat Western yondon) Garden Village Society, Ltd. 
(1933), 149 L. T. 193. 


1599. Add. Annotations :—Consd. Re Cogstad & 


Newsum, [1921] 1 K. B. 87; A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. C. 268; Champsey 
Bhara v. Jivraj Balloo Spinning & Weaving 
Oo., [1923] A. C. 480; Kelantan Government 
v. Duff Development Co., [1923] A. C. 395; 
Northwood v. L. C. C. (1927), 1837 L. T. 49; 
Roberts v. Anglo-Saxon Insce. Assocn. (1927), 
96 L. J. K. B. 590; Absalom, Ltd. v. Great 
‘ Western (London) Garden Village Society, 
Ltd. (1933), 149 L. T. 193; Barton v. Black- 
_ burn (1933), 150 L. T. 327; Bedwas Naviga- 
tion Colliery Co. (1921), Ltd. ». South Wales 
Coal Mines Scheme Execuiive Board (1934), 
161 L. T. 420. 


1603a. —-— Immaterial to decision.]|—BurrceEr & 


Co. v. BARNETT, No 1822a, post. 


1608b. ——- Reference on question of law.]— 


Where a specific question of law has been 
submitted to an arbitrator’s decision & he 
has decided it wrongly, that alone is not a 
sufficient ground for setting aside the award. 
Where, however, @ question of law has not 
been specifically referred to him, but its 
determination becomes necessary in the 
decision of the matters which have been re- 
ferred, & he makes a mistake apparent on 
the face of his award, then the award can 
be set aside on the ground that it contains 
an error of law. apparent on the face of it.— 
ABSALOM (I. R.), Ivrp. ve. GREAT WESTERN 
(LONDON) GARDEN VILLAGE SociEtTy, LYrD., 
[1933] A. O. 592; 102 L. J. K. B. 648; 149 
L. T. 193; 49 T. L. R. 350, HH. L. 


Annotations :—Consd. Barton v. Blackburn (1933), 150 L. T. 


ENGLISH AND EmprIire Dicest SUPPLEMENT. 


upon whether there should be a review & 
revision on Sept. 30, 1926, & the dispute 
continued till the partnership terminated by 
effluxion of time on Sept. 30, 1929. Pro- 
vision was made in the deed of dissolution 
for the exchange of a statement & counter- 
statement of the contentions of the parties 
with facts & figures & full particulars, on 
which the contentions were based, & if the 

arties failed to agree within two weeks of 
he delivery of the counter-statement, the 
dispute was to be referred to the special 
arbitrator under clauses 15, 41 & 42 of the 
Articles. The statement & counter-state- 
ment raised questions of law & of fact & of 
mixed law & fact. The dispute was referred 
to the special arbitrator, before whom the 
parties appeared in July, 1930, when he gave 
directions for discovery & adjourned. The 
parties in Dec. 1930, agreed that certain 
questions of law raised by certain of the 
partners in their counter-statement should 
be decided, with the assistance of a Chancery 
King’s Counsel sitting as assessor, at a pre- 
liminary hearing. They also agreed that 
‘either party shall have the same right of 
appeal in relation to any decision of the 
arbitrator at the preliminary hearing as such 
party would have had if there had been no 
preliminary hearing at all, & the points of 
law had been argued & determined upon the 
same occasion as the merits of the dispute.’’ 
The special arbitrator having heard the 
parties, stated under the order uf the ct. a 
special case on the questions of law under 
sect. 19 of Arbn. Act, 1889, which came before 
FARWELL, J., & the arbitrator stated the 
conclusions of FARWELL, J., upon the face of 
the award :—Held: by Scrurron, L.J., & 
RocHE, J.—LAWRENCE, L.J., dissenting— 
this was a case where a dispute was referred 
to an arbitrator in the decision of which 
questions of law became material & accord- 
ingly the ct. could interfere if error in law 
appeared on the face of the award; per 
LAWRENCE, L.J., dissenting: In this case 
specific questions of law were referred to the 
special arbitrator for decision, as distinct from 
questions of law which became material in 
deciding disputes which were referred to him 
under clause 15. They were also questions of 
law which could not have been decided in 
arbitration proceedings under clause 15 in the 
absence of an express agreement between the 
parties to that effect, & therefore ay could 
not be termed properly questions of law in- 


cidental to the determination of a dispute 
which had arisen under clause 15. Accord- 
ingly, though error in law might appear on the 
face of the award, the ct. could not interfere ; 


327; Hitchins v. British Coal Refining Processes, Ltd., 
pee 2 ANH. HR. 191. Expld. & Distd. John Gill Con- 
rooers: Ltd. v. Bromley Trading Co. (1936), 52 T. L. R. 








1608c. —.j—Two firms amalgamated, & 
by clause 15 of the Articles of Partnership: 
‘* The shares of protits payable to the said 


partners as hereinbefore provided shall be | 


reviewed & if necessary revised as on Sept. 30, 
1923, & again as on Sept. 30, 1928, in such 


also by Scrurron, L.J., & RocuxE, J. 
(a) clause 15 of the articles was not too 
vague or uncertain to be enforceable in law, 
or to be capable of judicial meaning or 
construction ; & (b) the question whether or 
not a revision was necessary was a matter 


manner as may be mutually agreed upon, & within the scope of the arbn. & accordingly 
in case of disagreement as shall be settled by the special arbitrator had _ jurisdiction. 
the special arbitrator hereinafter referred to.”’ Accordingly the special arbitrator having 
By clause 41 the special arbitrator was ap- held the contrary under the direction of 

ointed, & by clause 42 the Articles were to FARWELL, J., & these errors appearing on the 

e deemed a submission to arbn. under the face of the award, it must be set aside, & the 
Arbn. Act, 1889. The partners did not agree case remitted to him to consider on the merits. 


ee ae el et et 





ee i, ——— In special case submitted to High Court.|—Re BRECHIN & DRAPERY IMPORTING Oo., LTD., No. 1059 i, ante. 
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—BARTON v, BLACKBURN (1933), 150 L. T. 
327, C. A. | 


1614, Add. Annotation :—Consd. A.-G. for Mani- 
toba v. Kelly, {1922} 1 A. O. 268. 


1622. Add. Annotation :—Refd. Re Becker, Shillan 
& Barry, (1921] 1K. B. 391. 


1624. Add. Annotations :—Expld. Re Becker, Shil- 

lan & Barry, [1921] 1 K. B. 891. Refd. Lar- 

inaga v. Soc. Franco-Americaine des Phos- 
phates de Medulla (1922), 92 L. J. K. B. 45. 


1648. Add. Annotations :—Refd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. C. 268; Kelantan 
oe v. Duff Development Co., [1923] 


1644. Add. Annotation :—Refd. Kelantan Govern- 
ment v. Duff Development Co., [1923] A. C.395. 


1644a. -}— Though an award may be set 
aside for an error of law appearing on the 
face of it, & though a question of construction 
is, generally speaking, a question of law, yet, 
where a question of construction is the very 
thing referred for arbn., then the decision of 
the arbitrator upon that point cannot be set 
aside by th» ct. only because the ct. would 
itself have come to a different conclusion. 
If it appears by the award that the arbitrator 
has proceeded illegally, for instance, that he 
decided on evidence which in law is not 
admissible or on principles of construction 
which the law does not countenance, then 
there is error in law which may be ground 
for setting aside the award; but the mere 
dissent of the ct. from the arbitrator’s con- 
clusion on construction is not enough for 
that purpose.—KELANTAN GOVERNMENT v, 
DuFF DEVELOPMENT Co., (1923; A. C. 305 ; 
129 L. T. 356; 39 T. L. R. 3837; 6% Sol. Jo. 
437, H. L.; previous proceedings, sub nom. 
DuFF DEVELOPMENT Co. v. KELANTAN 
GOVERNMENT, [1923] 1 Ch. 385, C. A. 


Annotations :—Consd. Absalom, Ltd. v. Great Western 
(London) Garden Village Society, Ltd. (1933), 149 L. 'T. 
193. Apld. Barton v. Blackburn (1933), 150 lL. T. 327. 





1668a. 


1669. Add. <Annotalion :—Refd. 


Vol. 1.—Arbitration. Cases 1608c— 1669. 


Champsey Bhara v. Jivraj Balloo Spinning 
& Wea Co., [1923] A. C. 480. Consd. 
Roberts v. Anglo-Saxon Insce. Assocn. (1927), 
96 L. J. K. B. 590. Apld. Absalom, Ltd. v. 
Great Western (London) Garden Village 
Society, Ltd. (1933), 149 I. T. 193. Consd. 
John Gill Contractors, Ltd. v. Bromley 
Trading Co. (1936), 52 T. L. R. 452. Refd. 
A.-G. for Manitoba v. Kelly, [1922] 1 A. C. 
268; Kelantan Government v. Duff Develop- 
ment Co., [1923] A. C. 395. 


1647. Add. Annotations :—Consd. Kelantan Gov- 


ernment v. Duff Development Co., [1923] 
A. C. 395; Absalom, Ltd. v. Great Western 
(London) Garden Village Society, Ltd. (1933), 
149 L. T. 193. Refd. Barton v. Blackburn 
(1933), 150 L. T. 327; Hitchins v. British 
Coal Refining Processes, Ltd., [1936] 2 All 
BK. R. 191; John Gill Contractors, Ltd. v. 
Bromley Trading Co. (1936), 52 T. L. R. 452. 


1667. Add. Annotation :—Consd. Sutherland v. 


Hannevig, [1921} 1 K. B. 8336. 


Act of 1889, s. 7 (c).)—An 
arbitrator in making his award gave two sets 
of costs to one of the parties in terms which 
were not sufficiently explicit, & subsequently 
on the request of one party added explanatory 
words & issued an amended award :—Held : 
inasmuch as the original award was in the 
language intended by the arbitrator & neither 
contained words which he had meant to omit, 
nor omitted words which he had intended to 
insert, the fact that he had failed to choose 
apt words to convey his meaning was not 
an ‘accidental slip or omission” entitling 
him to amend his award under the above 
sect., & the amended award must be set 
aside.—SUTHERLAND & Oo. v. HANNEVIG 
Brorgaers, Lrp., [1921] 1 K. B. 336; 
90 L. J. K. B. 225; 87 T. L. BR. 102; 
sub nom. Re SUTHERLAND & Co. & HANNEVIG 
BroTnHenrs, Lrp., 125 L. T. 2813; 15 Asp. 
M. L. C. 203, D. ©. 








Sutherland  v. 
Hannevig, [1921] 1 K. B. 836. 


1645. Add. Annotations :—As to (1) Apprvd. 
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1604 ii. 
award.}—Held: the mistake rendered 
the award invalid.— BEACH v. HYDRO- 
ELECTRIC POWER COMMISSION OF 
OnTaRio, [1924] 4 D. L. R. 995; 56 
0. L. R. 35; afa.. 57 O. L. R. 603; 
affd., [1927] 8. C. ht. 251.—CAN. 

1606 vii. Omission to mention 
agreed disposition of property.}—Held : 
the arbitrator was entitled to supply 
the omission by an addition to the 
award.—DERBRET wv. DEBRET, [1917] 
oan W. R. 503; 10 Sask. L. R. 366.— 

N. 


PART IV. SECT. 13, SUB-SECT. 2.— 
B. (a). 





1626 i. General reference of all mat- 
tera in dispute.J—THleld: the parties 
were bound by the arbitrator’s award 
however erroneous in law it might be. 
—NATIONAL MorTGAGE & AGENCY 

. LTp. ». Brain & Co., (1923) 
N. Z. L. R. $33.—N.Z. 


1626 ii. Reference of all differences— 
Several questions of law involved.}— 
Where all differences have been re- 
ferred to an arbitrator, the rule that a 
wrong decision of the arbitrator on a 
question of law is final & cannot be 
reviewed unless the error appears in 
the award itself or in a document, 
contemporaneous & forming part of 
the award, applies to any number of 
questions of Jaw which may be specific- 
ally referred in the same reference, & 
does not apply merely where the 


Apparent on face of 


question of law is the sole question 
referred. An award will not be set 
aside where the error occurs not in tho 
award itself, but {n a contemporaneous 
document setting out the reasons for 
the award, & which the arbitrator has 
expressly stated is not to be decmed to 
be part of the award.—STEANS vw. 
MAuina & Co., Lrp., [1931] N. Z. 
L. hk. 312.—N.Z. 


1630 vi. --—-Where a question 
of law has been submitted to the 
arbitrators their decision is not open 
to review.—He McNavuantT & STOKEA- 
STEPHENS OIL Co., LTp. (No. 3) 
(1919), 14 Alta. L. R. 148.—CAN. 


PART IV. cit (alae 2.— 


+ 





1649 vii. J—It fg no ground for 
setting aside an award that an ex- 
amination of the materials before the 
arbitrator discloses that his findin 
are unsupported by, or against, the 
weight of evidence.—LATHAM wv. Fos- 
TER’S AUSTRALIAN FrsReEs, LTD., [1926] 
V. L. R. 427.—AUS. 

1649 vill, ———.}—An appellate ct. 
will not interfere with a finding of 
arbitrators on a question of fact.— 
SPARKS v. CANADIAN NATIONAL RAIL- 
waY, (1934) 1 D. L. R. 798.—CAN. 


PART IV. SECT. 13, SUB-SECT. 3. 


1665 fil. For ‘‘Sanprorp v. SAanp- 
FORD ” read “* SANFORD v. SANFORD.” 
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1645 iva. .]—~ Where an 
arbitrator has made an award in respect 
of a claim involving the proof of 4 
number of items, an affidavit of the 
arbitrator setting out the items in 
respect of which be has made _ his 
award, & the amount he awarded in 
respect of each item of the claim, is 
inadmissable in evidence. HALLIGAN 
o. LAWSON (1922), 22 8S. R., N. S. W. 
601; 39N.8. W. W.N, 204.—AUS. 


1666 iii. Effect of statute— 
Arbitration Act, 1914 (c. 65).)—Held: 
the arbitrator had power to amend his 
award under s. 10 (c) of the above Act. 
-—-Rte Wnhoitr & CiTy oF TORONTO 
(1917), 38 O. L. R. 337.—CAN. 


1671 vii. ——- Unless award not 
truly stating arbitrator’s opinton.|— 
An appellate ct. should not interfere 
to vary an award unless it is satisfied 
that the award did not truly represent 
the honest opinion of the arbitrators 
as to damages, or that their basis of 
valuation was erroneous.— Jie ScoTr & 
OsHAwa Town (1922), 52 0. L. R. 
504.—CAN. 


1671 viii. ——- Power to itncrease 
amount.J—The amount awarded by 
an arbitrator may, upon consideration 
of the evidence, be increased by the 
appellate ct.— LAKE Erik & NORTHERN 
Ry. Co. »v. BRANTFORD GOLF & 
COUNTRY CLUB (1918), 21 Can. Ry. Cas. 
360; 32 D. L. R. 219.—CAN. 








Cases 1674a—1762. 


1674a. Stranger cannot ae ae award by an| 


umpire is not vitiated by a mistake in the 
recital of the award, in the Christian name of 
one of the original arbitrators who had 
appointed the umpire. 
being material, an alteration made by a 
stranger subsequently to the publication of 
the award, by striking out the wrong & 
inserting the right Christian name, does not 
vitiate the award, but leaves it in the state 
in which it was before such alteration.— 
TREW v. BURTON (1833), 1 Cr. & M. 533; 8 
Tyr. 6559; 2 L. J. Ex. 236; 149 E.R. 511. 


1698. Add. Annotation :—Refd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. C. 268. 


1701a. Liability to cross-examination.]—In 





June, 1913, claimants, R. & Co., effected an 


insurance with resps., an insurance Co., 
whereby the insurance co. agreed that, if at 
any time during the period covered by the 
policy the premises of claimants should be 
destroyed by fire, & their business should be 
thereby interfered with or interrupted, they 
would pay to claimants monthly until such 
time as the reduction in turnover in conse- 
quence of the fire should have ceased, but 
not exceeding in all nine months, on account 
-of annual net profit & charges as therein set 
‘forth, the same percentage on the amount 
by which the turnover in each month should 
,in consequence of the flre be less than the 
turnover for the corresponding month of the 
year preceding the fire as the sum or sums 
thereby insured should bear to the total of 
the turnover for the last financial year. It 
was provided that the amount of the losses 
under the policy should be assessed by 
claimants’ auditors, L. & G. A condition 
on the back of the ae provided for 
reference to arbn. of all differences arising 
out of the policy. The premises of claimants 
were destroyed by fire on July 22, 1913, a 
date within the period covered by the policy. 
G., a member of the firm of L. & G., duly 
assessed the amount of the loss suffered by 
claimants in respect of profits for the period 
of nine months succeeding the fire. Differ- 
ences having arisen in regard to the payments 
under the policy, the parties went to arbn. 
G. was called as a witness by claimants at 
the arbn. proceedings, & stated that although 
it did not so appear on the face of the assess- 
ments he was at the time of signing the same 
satisfied that the losses of the turnover 
respectively therein stated were in fact 
sustained in consequence of the fire. There 
was no suggestion of any fraud on the part 
of the assessor :—Held: as G., whether 
regarded as an arbitrator or an assessor, had 
been called to give oral testimony he could 
be cross-examined on all relevant issues 


Such mistake not- 


" 


ENGLISH AND Empire Dicest SUPPLEMENT. 


& consequently could be cross-examined 
to show that he had failed to take into 
account certain considerations necessary for 
arriving at the reduction in the turnover of 
claimants due solely to the fire—REcHER & 
Co. v. NoRTH Brirish & MERCANTILE INSUR- 
ANCE Co., [1915] 8 K. B. 277; 84L. J. K. B. 
1818; 113 L. T. 827, D. O. 


1722a. —-— Reference to umpire by arbitrators— 
Custom of the tallow trade.|——Pltfs. sold to 
defts. a quantity of paraffin wax under a 
contract providing, ‘ any dispute arising 
under this contract to be settled by arbitrators 
in London in the usual way.” <A claim was 
made by defts. against pltfs., & the arbitrators, 
being unable to agree, appointed an umpire 
by a document headed, “‘ the use of this form 
constitutes a submission to the rules of the 
assocn.,”’ 1.e., the London Oil & Tallow Trades 
Assocn. The umpire awarded that defts.’ 
claim failed & that they were to pay the costs 
ofthearbn. The rules of the assocn. provided 
for an appeal to an appeal committee, & 
defts. claimed a right of appeal. Pltfs. there- 
upon brought an action against defts. to 
recover the costs of the arbn., & the evidence 
was that in the trade in paraffin wax the usual 
way of settling a dispute by arbn. was to 
appoint arbitrators who could appoint an 
umpire whose decision would be final :— 
Held: the heading did not apply & the umpire 
was really appointed in pursuance of the 
original agreement as to arbn. & not under the 
rules of the assocn., & pltfs. were entitled to 
recover.—PaLMER & Co., Ip. v. PILOT 
TRADING Co., Lip. (1929), 45 T. L..R. 214. 


1781a. ——— Question of law.]—HITCHINS  v. 
BRITISH COAL REFINING PROcESSES, LITD., 
No. 1139a, ante. 


1735. Add. Annotation :—Refd. Conquer v. Boot, 
[1928] 2 K. B. 336. 


1788. After this case add ‘* Personal representa- 
tive.}—See Vol. XXIV., p. 621, Nos. 6508, 
6509, & compare original volume, pp. 393 
et seq.’’ 

1751. Add. Annotation :—Refd. Czarnikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 

1757. Add. Annotation :—Refd. British Russian 

. Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated News- 
papers, Ltd., [1933] 2 K. B. 616. . 


1758. Add. Annotation :—Refd. lee v. Sheed 
Thomson (1923), 92 L. J. K. B. 878. 


1760. Add. Annotation :—Refd. Bremer Oeltrans- 
port G.m.8.H. v. Drewry, {1933] 1 K. B. 753. 


1761. Add. Annotation :—Refd. Ayscough v. Sheed 
Thomson (1923), 92 L. J. K. B. 878. 


1762. Add. Annotation :—Refd. A ugh v. Sheed 
eB. 878. 





PART IV. SECT. 15, SUB-SECT. 2.— 
A. (b). 


1728 xi. —— Damages — Unless 
wrong principle followed. )}-—LAKE ERIE 
& NORTHERN Ry. Co. v. Mork (19128), 
21 Can. Ry. Cas. 35/.—CAN, 


PART IV. SECT. 15, SUB-SECT. 2.— 
A. (0). 


ni. ——.+—-Where arbn. proceed: 
a i are initiated by a provincial 
railway oo. & much of the evidence is 
received before an amalgamation of the 
co. with a Dominion railway co. is 
effected & the p ) are allowed 
to proceed after the amalgamation, 


until practically all that remained to 
be done is the making of th 
the Dominion co. is bound by the 
award made as a result of such 
p ANEY v. OANADIAN 
ORTHERN Ry. Co. eS W. W. R. 
105; 86 D. L. R. 674,—OAN. 
PART IV. SECT. 15, SUB-SECT. 2.—D. 


. Jurtedtction of court ordering 
an order for a 
is made with the consent 
of the solrsa. on’ both aldes, & arbi- 
trators are appointed in pursuance of 
such order, the arbi take 
evidence & file their award, counsel 
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Thomson (1923), 92 L. J. 
for both parties taking np objection 


to the regularity of the p ngs 
the parties will not be permitted, after- 
wa to attack the award or the 


qu berduens proceedings on the ground 
that the ect. by which the order for 

ce was made no j ction 
to do s0.—HALL v. ELECTRIC Comne, 
or LAWRENCETOWN pen 64N. 8. R. 
988: 57 D. L. R. 538.—OAN. 


PART IV. SECT. 16, SUB-SECT. 1. 


ai.—— Oom submaleion. | — 
arbitra 


8 
Held: the award of the ~ 
ou 


was not open to review by the 


ROYAL COMMISSION OF WHEAT 
PLIES v. USHER & Co., LTD., T0901 2 


diction, the power of the ct. to set aside 
an award depends on whether it is 
‘bad on ite 
which {s more or less an extension of 
the is ag eda ne Woon & 


17992. —— Single Judge of High Court.]—Pro- 


DUCE BROKERS, YTH, GREENE, 
JOURDAIN & Co., Lirp., No. 1960a, post. 


1802a. Denial of submission.}—Motion to set aside 


an award. Appcts. were general merchants 
dealing particularly in oe & resps. were a Co. 
carrying on business in Belgium with no 
authorised agents in this country & they also 
dealt in oil, D. of Paris, with whom the 
oppets. did a regular business, about Nov. 23, 
without consulting appcts. made an 
arrangement with Be for appcts. to pur- 
chase from resps. 150 tons of palm oil. 
Resps. never sent a contract to appcts., who 
never signed any contract with resps. D. was 
never an agent for appcts. Appcts. re- 
pudiated any contract being made. The 
matter was referred to arbn. by resps. in 
accordance with conditions of sale endorsed 
upon the alleged contract of the Liverpool 
nited General Produce Assocn., Ltd. The 
award, dated Apr. 21, 1933, adjudged the 
appcts. to pay £800 to resps. as damages 
for breach of the alleged contract. Appcts. 
disputed the validity of the award, alleging 
that the real issue in dispute was whether 
there was u contract between them & resps. 
containing the alleged submission to arbn. 
Appcts. now sought to set aside the award on 
the ground that the arbitrators had pur- 
ported to find the existence of a contract 
containing the alleged submission to arbn., 
but they had no jurisdiction as no submission 
had been signed by appcts.:—Held: the 
application to set aeide | he award was based 
upon the fact that there was one, & there 
could only be an award if there was a sub- 
mission to arbn. Appcts.’ cays was that 
there was no submission & therefure there 
was no jurisdiction for the ct. to set aside 
an award which it was denied existed. The 
ct. would, however, stand over this appeal .& 
direct appcts. to bring an action for a declara- 





I. R. 483.—IR. not strictly adhered 
a il, ——.}—LAcOSTeE v. CEDARS 
Rapips MANUFACTURING & Power Co., | I. L. R. 3 Ran. 387.—IND. 
[1928] 2 D. L. R. 1.—CAN. 1 (p. 847). For 
a ffi. .]—Under its inberent juris- | «* oR YLON.”’ 





face’ or on some ground 


C.), are 4 


of judicial procedure & rules of evidence 
which surround judicial procedure were | & no substantf{al 
to.—MAURIG 
SAwe Hrvu v. U MIN Nyon (1925), | did not invalidate the award.— 


‘SIND.’ read. 


se. Award reciting order of reference 
not firing time for deliv 
Held: an award 
order of reference not fixing a time for 
delivery of the award was primd facie 
liable to be set aside, but Supreme Ct. 


Vol. U.—Arbitration. Cases 1799a—1826a. 


tion that the award was null & void & on 
the decision of that action this appeal would 
be heard.—Orm Propucts TRADING Co., 
Lip. v. Socmtr& ANONYME Socitrh pE 


GESTION D’ENTREPRISES COLONIALES (1934), 


150 L. T. 475, D. C. 


1822. Add. Annotations :—Refd. Buerger v. Bar- 


nett (1919), 889 L. J. K. B. 161; Ozarnikow 
v. Roth, Schmidt, [1922] 2 K. B. 478. 


1822a. —— Question to be raised {mmaterial.]— 


(1) It is not misconduct on the part of an 
arbitrator or umpire, within the Act of 1889, 
s. 11, to refuse to state a case, under sect. 7 (b) 
or 19 of the Act, for the o inion of the ct. on 
a point of law, ‘it hia fin ing on a question 
of fact makes the question which would be 
raised by the case immaterial. 

(2) An award is not vitiated by an error 
in Jaw on the face of it, if the error is not 
material to the decision.—BuERGHR & Co. v. 
BARNETT (1919), 89 L. J. K. B. 161; 120 
a 570; 35 T. L. R. 260 ; 63 Sol. Jo. 891, 


1822b. ——.]—When questions of law arise in an 


arbn. it is of the greatest importance that the 
right of the parties to obtain the assistance 
of the ct. at any period of the proceedings 
should be fully enforced, though the arbn. 
tribunal] has not passed through all the stages 
of tts own procedure providing for an appeal 
from the award. If the umpire by refusing 
to make hia award in the form of a special 
case deprives the parties of the right to have 
questions of law, which are neither frivolous 
nor vexatious but are substantial, decided 
by the ct., he is guiltv of misconduct & his 
award will be set aside.—Re FiscHet & Co. 
& Mann & Cook, [1919] 2 K. B. 481; 121 
L. T. 275 ; sub nom. FiscuEer & Co. v. MANN 
& Cook, 88 L. J. K. B. 1173, D. O. 


1825a. Disregarding statute passed after hearing 


but before issue of award.) — (1) Respas. 


ee eet 


exercised a discretion in the matter 
injustice was 
occasioned thereby, the courre adopted 


Tee Woop & MALKIN Cuo., LTp. (B.C. 
{19281 4 P. L. FR. 5113 [1928) 2 
W. W. R. 674.—CAN. 


y (p. 548) For ‘* IND.” road ‘* CAN.’’ 


cl, Refusal to state case.|— 
Negloct by an arbitrator to state a case 
for the opinion of the ct. after being 
definitely asked by either of the partics 
do 80 Ia prima facie technical mis- 
conduct for which hir award may be 





of award, }— 
recited an 


D.L.R. 511: 1528) 2 W. W. R. 674.— 
CAN 


1786 ia. —— Appellate Division of 
Supreme Court.J—An appeal from or 4 
motion to set aside or remit an award 
must be to the Appellate Div. of the 
ay ea ees MILLER, Ra 
Abe re Ray: Pi (oad)? Dok, Be R 
198 ; tity 3 W. WR. —CAR., 

1802 iil, _—_—_ pits : ae 
sion to arbn. the det ake thereto agreed 
that the Pad oss ct should not Pp 
therein he decision 
arbleratar should "be final & E binding 
upon both parties :—Held ; 
ment was void as against AS Feu 
—~—BEACH 0. HYDRO-ELECTRIO 
COMMISSION OF aan Aa A) ee 
D.L. R. 995; 560. L 


PART IV. SECT. 16, SUB-SECT. 2.—A. 


oi, ——.}—Uniless io the procedure 
adopted by the arbitrators there haa 
been somethi radi Beh dieay ao 
vicious an aw cannot be ht hig ae 
on the ground that the tec l web 


Arar nae 1876, of the Gold Coast, 
Ord. 52, rr. 12 (0) & 13, prevented the 
omission from havi that effect.— 
YAMIKE pare wv. ANNOR ADJAYE, 
[1926] A. C. 755: 95 L. J P. C. 157; 
135 L. T. 642.—GOLD COAST. 


PART IV. SECT. 16, SUB-SECT. 2.—B. 


w (p. 548) & —— ——.}--The mia- 
conduct . Fred to in Arbn. Act, 
gs. 14 (2) is 1 misconduct.’’ In 
determining whether ae was ‘‘ Bas a 
misconduct ’’ on the 
arbitrator which would” arratity the 
aetting the award aside, the ct. may 
look at the evidence adduced before 
him, in order to ascertain whether he 

on evidence which waa wholly 
inadmissible & which went to the root 
of the question before him. 

While in the present case, an arbn. 
aa vf the loss suffered by the seller of 
by et because of their nou-acceptance 

Res buyer, the arbitrator waa beld 
ve erred in allowing the seller to 
epee his case, yet, as he had 


97 


set aside.—FisHer v. Marson & Co 
MaTson & Co. v, FISHER, (1918) 
N. Z L. R. 1.—-N.Z. 


1811 fia. .}-—Whore in a paving 
contract with a city the city’s engineer 
is made arbitrator, he must guard 
against being unduly influenced hy his 
sg loyers; & if it apnea that he is 

iaged as to be likely not to decide 
fairly aie a contractor will not be 
bound b decj+ton. Sy, v. 
CITY or eainks (1920) 1 W. W. BR. 
811; 60 D. L. R. 93; 13 Alta. L. R. 
94,—CAN. 





sf. Keeping answers secret.|-—Where 
arbitrators have not Se ae of all the 
uestions submitted to them, but have 
deliberately agreed not to disclose & to 
keep secrot their answers to specific 
questions pnt to them, there ts such 
misconduct as requires the ct. to set 
aside the award inatead of remitting 
it.—Re BIDEN & THOMPSON, [1032] 1 
W. W. R. 843.—CAN. 


Cases 1825a—1869. EwatisH AND Emprre Dicrest SUPPLEMENT. 


to an arbn. had hired of claimant, for a 
certain period, a number of horses which, 
on the outbreak of war & before the expiry 
of the period, were commandeered by the 
War Office. He then refused to pay the 
hire for the full period on the ground of 
frustration of the adventure. At the hearing 
of the arbn. on June 19, 1917, claimant 
did not press for hire after the seizure of the 
horses, & on July 31, 1917, the arbitrator 
issued his award, giving claimant the amount 
due up to the date of the seizure, but not 
afterwards. On July 10, 1917, Courts Emer- 
gency Powers Act, 1917 (c, 25), had come into 
operation, but there was nothing to show 
whether the arbitrator was or was not aware 
of the Act. On a metion to set aside the 
award on the ground of the technical mis- 
conduct of the arbitrator in not taking the 
statute into consideration :—Held: whether 
or not the arbitrator was aware of the Act, 
he had applied its principles, & consequently, 
there was no misconduct ; the parties were 
not taken by surprise, & the award was good. 
(2) It has been contended that the fact 
that the arbitrator did not know or take cog- 
nisance of the Act, which was passed after 
the hearing of the arbn. & before the issue 
of the award, constituted misconduct. I 
. doubt very much whether that would amount 
to misconduct, although possibly it might 
amount to surprise (A. T. LAWRENCE, J.).— 
‘QOsSMOND v. WOOLLEY (1917), 87 L. J. K. B. 
822; 118 L. T. 29; 84 T. :.. R. 183, D.C. 


1826. Add. Annotations :—Refd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054; 
Ramdutt Ramkissen Das v. Sassoon (1929), 

98L. J. P. OC. 58. 

1827. Add. Annotation :—Refd. Re Boks & Peters, 
Rushton, [1919] 1 K. B. 491. 

1889a. Surprise. ]—It is no ground for setting aside 
an award that the unsuccessful party 
suffered a surprise; as an arbitrator would 
have power to postpone the proceedings upon 
any reasonable application for that purpose. 
a v. SOLOMON (1859), 28 L. J. Ex. 

9 

18389b. ——- What amounts to.]—Osmonp v. 

WooLLey, No. 1825a, ante. 


1846. Add. Annotation :—Refd. Delahunt v. Moody 
(1927), 21 B. W. O. C. 588. 


1850a. Objection to authority of arbitrator 
to determine dispute. |—The owner of a timber 
estate sold the whole of the timber thereon 

_ to a timber co. in consideration of fully paid 








up sharesin theco. Subsequently by policies 
effected in his own name with several insur- 
ance cos. he insured this timber against fire. 
The greater part of the timber having been 
destroyed by fire, he sued the insurance cos. 
to recover the loss, but the actions were 
stayed & the matter was referred to arbn. 
in pursuance of the conditions contained in 
the policies. Claimant was the sole share- 
holder in the co. & was also a creditor of the 
co. toa large extent. The arbitrator held that 
claimant had no insurable interest in the 
ds insured & disallowed the claim :— 
eld: claimant having allowed the point 
of want of insurable interest to be raised 
before the arbitrator without objection, it 
was not open to him to call in question the 
authority of the arbitrator to entertain it.— 


MACAURA ¥v. NORTHERN ASSURANCE CoO.. 
[1925] A. C. 619; 94 L. J. P. C. 154; 133 
L. T. 152; 41 T. L. R. 447; 69 Sol. Jo. 


777; 81 Com. Cas. 10, H. L. 


Annotation :—Consd. Toller v. Law Accident Insurance 
Society, Ltd., [1936] 2 All E, R. 952. 


1851a. —— ——.]—DextTers, Lrp. v. HILL 
Crest O1L Co. (BRADFORD), No. 1083b, ante. 

1855. Add. Annotation :—Refd. Mercer v. Reid 
(1931), 47 T. L. R. 574. 


18572. By motion.]—Any objection to an award 


on the ground of misconduct or irregularity 
on the part of an arbitrator must be taken by 
motion to set aside or remit the award, & if 
not so taken [within the time limited by 
R. 8. C., Ord. 64, r. 14] cannot be pleaded 
in answer to an action on the award (per 
CuR.).—-OPPENHEIM & Co. v. MAHOMED 
HANEEF, [1922] 1 A. C. 482; 91 L. J. P. C. 
205; 127 L. T. 196, P. C. 

AB REOR Pry tian Scrimaglio v. Thornett & Fehr (1924), 

1857b. |}—ScrmMaario v. THORNETT & FEHR, 
No. 135a, ante. 

1857c. Entered in special paper.]|—A motion 
to set aside an award which has been stated 
in the form of a special case should be entered 
in the special paper, & both the motion & the 
special case should be argued before the 
judge who takes the special paper. Where a 
special case has been set down in the special 
paper & subsequently notice of motion is 
given to set aside the award, the motion 
should be set down also in the special paper. 
—Re CowAN BROTHERS, LTD. & RYMER 
(HENRY) & Co., [1919] W. N. 140, D. C. 

1869. Add. Annotation : -—Refd. He Campbell 
(1919), 88 L. J. Ch. 519. 











oe IV. SECT. 18, SUB-SECT., 2.—D. 

Excess of jurisdiction.)-——The ot. 
hear jurisdiction set aside any award 
which purports to exercise jurisdiction 
beyond that given by the authorising 
Aot & the submission made pursuant 
thereto.— Re BRITISH COLUMBIA 
MINISTER OF PUBLIC WorRKS & TIP- 
coe WwW. R. 835; 44 B.C. R. 


PART IV. SECT. oie SUB-SECT. 3. 








1852 on a 
STRUCTION CO., LTD. v ; HALIFAX Crry, 
(1935) s. 0. R. 124. GAN 

1852 xi. Conseni to 


time for making award.}—Held: 
act of consent to extension of time & 

recoguition of the propriety of the 
arbi tors making the award, pre- 
oluded objection to the award on the 
ground of misconduct.—Powls _ v. 


of 
the 


VANCOUVER (CiTY), RAMAGE vw. VAN- 
sah he oa (Crry) (1917), 23 B. C. R. 180.¢ 


1852 xii. Where ppltse. 
went on with an arba. without chiection 
after an irregularity had occurred :— 
Held: they were precluded from 
sceking to oot aside the award on the 
ground of the itrregularity. — U 
St Mie oe. U PYINNYADIPA %1923), 
I. L. R. 1 Ran. 15.—IND. 


1852 xiii, ———.}—A_ reference was 
made to arbiters to determine the 
amount payable by a landlord to his 
tenant in respect of sheep stock :— 
Held: pursuer having full knowledge 
of the nature of the stock that Bebe 
tendered to him, & having accepted 
the te ay dealt with it as if it wa ae hia 
own, from oneomng -* e 
the peel of the oversman 


v. ROBER eneoN a a 56 Sc. ». L. “R305 305 5 
{i919} 1 260.—SCOT. 
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sh. Award following opinion of court 
on case stated. }—Held: the award might 
be set aside notwithstanding that it 
followed the opinion of the ot. u on 
@ case stated under Arbn. Act, s. 29. 
He Moe McCCONKEY’S ARBITRATION (1920), 
W.N.329; 470.L. R. 411.—CAN. 


PART IV. SECT. 16, SUB-SECT. 4.—C. 


< Not 
mistake of counsel on question of law 
or practice.}—On a motion to extend 
the time for making an eppiceuan to 
set aside an award :——e. where the 
rules require special circumstances to 
be shown upon an application for 
extension of time, the mistake of 
counsel or solr. upon a question of 
law or practice does not constitute 
@ special circumstance justifying the 
ripe Tiliced pts of the ct.— He SWEINSSON 
CIPALITY OF CHARLESWOOD, 
(loi) 1 W.. W.R. 293; 27 Man. L. R. 
34.—CAN 


1912a. —-— Failure to apply within time limit.) — 
OPPENHEIM & Co. »y. MAHOMED HANzEER, No. 
1857a, ante. 


1912b. ——— ——-.|—Scrmtuatio v. THorNnetr & 
Feur, No. 135a, ante. 


1928a. Evidence of arbitrator.J—Where, on the 
hearing of a motion to set aside the award of 
arbitrators, it is found impossible otherwise to 
ascertain the material facts of the case, the 
ct. can, & will, accede to an application by a 
party for leave to call the arbitrators as 
witnesses in regard to these  facts.— 
LEISERACH v. SCHALIT, ScHaLiT v. LEI- 
SERACH, [1934] 2 K. B. 353; 103 L. J. K. B. 
608; 151 L. T. 398, D. C. 


1925. Add. Annotations :—Refd. A.-G. for Mani: | 
toba v. Kelly, [1922] 1 A. O. 268; Kelantan | 


Government v. Duff Development Co., [1923] 
A. CO. 396. 


1987. Add. Annotations :—Distd. Stanton v. Laws, 
[1934] W. N. 130. Consd. Kevorkian v. 
Burney, [1937] 4 All E. R. 97. 


1987a. Whether leave to appeal necessary.]—RvuPF 
(T. A.) & Co. ». PAUWELS, No. 1152a, ante. 


1943. Add. Annotations :—Apld. Absalom, Ltd. v. 
Great Wester, (London) Garden Village 
Society, Ltd. (1933), 149 L. T. 193. Refd. 
A.-G. for Manitoba v. Kelly, [1022] 1 A. C. 
268; Champsey Bhara v. Jivraj Balloo 
Spinning & Weaving Co., [1923] A. C. 480; 
Kelantan Government v. Duff Development 
Co., [1923] A. C. 395; Roberts v. Anglo- 
a Insce. Assocn, (1927), 96 L. J. K. B. 


1950a. Misconduct.} — OrppENHEIM & Co. v, 
MAHOMED HANEEP, No. 1857a, aviie. 


1954a. -\—Where an arbitrator in msking 
his award deals with the costs of the awzird 
& his own personal costs, but does not 
mention the costs of the parties in the refer- 
ence, the ct. will not presume that he has 
exercised his discretion to make no order as 
to costs, or to leave each side to pay their 
own costs, but will remit the award to the 
arbitrator to exercise his discretion in express 
terms.— Re BECKER, SHILLAN & Co. & BARRY 
BROTHERS, (1921] 1K. B. 391; 901. J. K. B. 
816; 124 L. T. 604; sub nom. BEcKER, 
SHILLAN & Co. v. Barry Brotners, 37 
T. L. R. 101, D. C. 

Annotations :—Consd. Bradshaw v. Air Council, [1926] Ch. 
329. Refd. Larrinaga v. Soc. Franco-Américaine dev 
Phosphates de Medulla (1922), 92 L. J. K. B. 45, nba 

1960a. By motion—Before single judge of 

High Court.|—A judge of the High Ct. sitting 
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alone may entertain a motion to set aside or 
remit for further statement an award 
stated in the form of a special case.—PRo- 
DUCE BROKERS, LTD. v. BLYTH, GREENE, 
JouRDAIN & Oo., Lrp. (1918), 88 L. J. K. B. 
597; 119 L. T. 811; 34 T. L. R. 419. 
Annotation :-—Folld. Re Cowan & Rymer, [1919] W. N. 140. 


1960b. ———.J—OPprENHEIM & Co. v. MAHOMED 
HANEEF, No. 1857a, anie. 


1981. For the paragraph in original volume 
substitute the following paragraph :— 
Foreign award— Whether enforceable as 
judgment of foreign court.]—An award in a 
foreign arbn. [unenforceable in the foreign 
country without an enforcement order] is 
not a decision which a ct. here ought to 
recognise as a foreign judgment, & cannot 
be enforced.—MERRIFIELD, ZIEGLER & Co. v, 
LiverPooL CoTrron Assocn., Lip. (1911), 
105 L. T. 97; 55 Sol. Jo. 581. 


Annotation :—Retd. Harrop v. Harrop, [1920] 3 K. B. 386. 


198la. Action on—By what law -contract 
governed.] — Plitfs., an insurance co. in 
London, & defts., an insurance co. in Norway, 
entered into a written contract headed ‘‘ Re- 
insurance contract-—-Marine Insurance.’’ The 
contract was not stamped as a policy, but it 
contained the usual terms of a reinsurance 
treaty, pltfs. being the reinsured & defts. the 
reinsurers, & there was a clause providing 
that in the event of disputes an arbn. should 
take place in Norway. The contract was 
signed by pltfs. in Norway & by defts. in 
London & was stamped with an English six- 
penny stamp, but not in accordance with the 
English law as to contracts of marine in- 
surance, but it was valid by the law of 
Norway. An arbn. under the contract was 
held in Norway & an award was issued in 
favour of pltfs. In an action on the award 
defts. submitted that the law applicable to 
the whole contract must be the law of 
England, & that, since the contract neither 
was a policy as required by English law nor 
was properly stamped as such a policy, pitfs. 
could not recover on the award :—-feld: as 
the action was brought on the award, & ag the 
proper inference from the provision as to the 
arbn. being held in Norway was that the 
parties intended the law of Norway to govern 
the contract, pltfs. were entitled to recover 
the sum awarded.—NorskE ATLAS INSUR- 
ANCE Oo., Lrp. v. LONDON GENERAL INSUR- 
ANCE Co., Lrp. (1927), 43 T. L. R. 541. 


Annotation :—Retd. Bremer Ocltransport G.M.B.H. v. 
Drevry, [1933] 1 K. B. 753. 








Re COLEMAN & TORONTO & NIAGARA 


sg. Within term following pubdlica- 
tion.}-An award must be moved 
against within the term following its 
publication, or within the period which 
such term formerly oocupied.— KEAN 


sj. Under Consolidated Municipal 
Act, 1922, sa. 333, 345 (1).}—F2e VaHEY 
1055; 560. L. R. 129.—CAN. 


PART IV. SECT. 16, SUB-SECT. 4.—D. 


sk. Limited to evidence taken down in 
writing by arbitrator.J—Re NEw BRUNSs- 
WICK Gas & OILFIELDs, LTD. & New 
BRUNSWICK ELECTRIO POWER Com- 
sag (N.B.), (1926] 2 D. L. R. 102.— 


PART IV. SECT. 16, SUB-SECT. 4.—F. 

y (p. 561). For ‘‘ WapE AND OTHERS 
(No. 2) (1909) read ‘* WapDE ov. 
HaRDLEY (No. 2) (1910).” 


PART IV. SECT. 17, SUB-SECT. 1. 
sl. Under Arbitration Act, 1927 (c. 97), 
8. 11.}-—-The power conferred by above 
sect. Is conferred upon ‘the ct.” & 
may be exercised by a judge sitting in 
ct.: that does not neceasarily mean the 
weekly ct.; & a judge having the 
arties before him at a trial may, of 
s own motion, in a proper case, remit 
the matter to the arhitrators.— MILLER 
v, MCDONNELL, (1928) 4 D. L. R. 728; 
62 Oo. L. R. 484.—CAN. 


PART IV. SECT. 17, SUB-SECT. 2. 
sm. Under 2 Edw. 7, ec. 107, 
88. 12, 21—Grounds for remitting. }— 


99 


PowEk Co, (1917), 40 O. L. R. 130; 
$8 D. L. R. 65.—CAN. 


PART IV. SECT. 17, SUB-SECT. 3. 

ri. .}—Uniless there {a a mixtake 
in law or fact evident on the face of 
the award Iiteelf, or the arbitrator 
admits that he has made a mistake In 
law or fact, or there has becn fraud or 
corruption, the award will not be 
referred back.—Ite Fox & CONSOLI- 
DATED MINING & SMELTING Co. OF 
CANADA, (1925) 1 D. L. R. 245; [1024] 
3 W. W. RR. 861.—CAN. 

rif, —— Arbitrators alleging mta- 
take.j—The ct. will not rom{t an award 
because the arbitrators allege a mistake 
involving an impeachment of their 
award.—ROoBINS v0. ANDREWS, [1923 
2D. L. R. 353; 1 W. W. R. 963.— CAN. 





Cases 1981b—2162. Enauisn anp Emrre Dicest Supplement. 





1981b. ~—— Service out of the jurisdiction. ] 
—On Nov. 19, 1929, a charterparty was 
made in London which provided that any 
dispute arising during the execution of the 
charterparty should be settled by arbn. in 
Hamburg. In 1931, disputes arose between 
the parties which were submitted to arbn. in 
Hamburg, & an award made against deft. 
for £20, 13 13s. 7d., payment to be made 
in English currency. On Nov. 29, 1982, 
pltfs., who were a German firm, obtained 
ex parte an order “that they should be at 
. liberty to issue a writ against deft., who was 
residing in France, claiming the amount due 
& payable under the award, & to serve 
notice of the writ on deft. in France. On 
Jan. 5, 1933, deft. applied to have that order 
set aside, but the application was dismissed. 
On appeal :—Held: (1) the order for service 
out of the jurisdiction was properly made 
under R. S. C., Ord. 11, r. 1 (e), as the action 
baged on the award was for the enforcement 
of a contract made within the jurisdiction, 
namely, the submission to arbn. contained 
in the charterparty ; but (2) the order could 
not be supported on the ground that the 
breach of contract was committed within | 
the jurisdiction, as the award had not re- 
quired payment in England, & the ordinary 
rule therefore applied that the debtor must 
seek out his creditors, the German firm, at 
their place of business & pay them there. 

‘ (3) Authorities on the question whether in 
an action on an award tl action is founded 
on the award or on the agreement to submit 
the differences from which the award results 
discussed. Qu.: whether an action may 
be brought upon an implied contract in 
the award itself.—BREMER OKLTRANSPORT 
G.m.B.H. v. Drewry, (1933] 1 K. B 
753; 102 L. J. K. B. 360; 148 L. T. 
OC. A. 

1982. Add. Annotation :—Consd. Re Debtor (No. 21 
of 1937); Debtor v. Petitioning Creditor & 
Official Receiver, [1938] 2 All EK. R. 824. 


1985. ee case add ‘‘See, now, R.8.C., Ord. 11, 
r. 8a. 


1985a. Grounds for granting or refusing order— 
Objection to award.|—-Where there is no ob- 
jection to an award or where the objection 
raised is one which can easily be disposed of, 
the summary greats provided by the 
Act of 1889, s. 12, is prompt & convenient ; 
but where there are matters which may 
gravely affect the validity of the award or the 


540, 


should be dealt with by an action in which 
the facts can be fully ascertained, & no order 
under the sect. should be made giving leave 
to proceed summarily under the award.— 
Re Boxs & Oo. & Perers, RusaTron & Oo., 
f1919) 1 K. B. 491; 88 L. J. K. B. 851; 120 
L. T. 5186, CO. A. 


1985b. ——— Award against Crown.]—An award 
against the Crown in an arbn. under the 
Act of 1889 cannot, for the pur of en- 
forcement, be treated as a judgment or 
decree on a petition of right, & under sect. 12 
of that Act leave to enforce the award as a 
judgment or order will be refused.—GRECH 
v. BOARD OF TRADE (1923), 92 L. J. K. B. 
956; 180 L. T. 15; 39 T. L. R. 6380; 67 
Sol. Jo. 725, O. A. 


1986. Add. Annotations :—Distd. Richardsons & 
Bradley v. Bernhard, [1925] 2 K. B. 121. 
Folid. Simbro Trading Co. v. Posograph 

(Parent) Corpn., [1929] 2 K. B. 266. 


1992. Port Annotation :—Refd. The Beldis, [1936] . 


2048. Add. Annotation :—Refd. Bremer Oeltrans- 


port G.m.B.H. v. Drewry, [1933] 1 K. B. 753. 


2043a. Nature of action.}— BREMER OELTRANSPORT 
G.mM.B.H. v. Drewry, No. 1981b, ante. 


2045, Add. Annotation :—Consd. Bremer Oeltrans- 
port G.M.B.H. v. Drewry, [1933] 1 K. B. 753. 


2046. Add. Annotation :—Consd. Bremer Oeltrans- 
port G.M.B.H. v. Drewry, [193311 K. B. 753. 


2056a. J}—OrpPENHEmM™ & Oo. v. MAHOMED 
HANEEP, No. 1857a, ante. 


2059. Add. Annotation :—Refd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 


Add. Annotation :—Refd. Bremer Oeltrans- 
port G.m.B.H. v. Drewry, [1933] 1 K. B. 753. 


2092a. -J—On a motion for an attachment for 
not performing an award, the ct. will not 
discuss objections to the award, not apparent 
on the face of it; as, that the arbitrator was 
artial, or that matters were brought before 
im, the reference being of all matters in 
difference, which are not disposed of by the 
award.—MACARTHUR v. CAMPBELL (1834), 
2 Ad. & Fl. 52; 4 Nev. & M. K. B. 208 ; 
4L. J. K. B. 25; 111 E. R. 213; previous 
proceedings gated 5 B. & Ad. 518. 





2060. 





Annotations :—Cons ht v. Gratien (1848), 8 Exch, 131. 
Refd. Smith wv. Troup ( (1849), 7 C. B. 757; Davies v. Pratt 
(1855), 17 C. 


2162. Add. Annotation :—Refd. Bremer Oeltrans- 


right to proceed under it, it is proper that they 


neers a eerie 


PART IV. SECT. 19, SUB-SECT. 4.—0, 


2050 iif a. .}—B., an arbi- 
trator, in gor abrenoce of & without 
notice to one of the parties, made an 
award :—Held: although the award 
might have been sect aside for mis- 
Sonauce Ay the arbitrator if moved 

in time, yet, the award bein 
final, te misconduct could not be se 
up a8 an yal a re neuen upon tho 
award.—TOURA SaNDWICH 
Wurst TOWNAEIP, {i020} 4s "48 }. L. R. 

















806; 56 D. 
2050 iii b. ---In a auit 
in India upon an awa made upon 


@ submission to arbn. in England, 
irregularity or misoonduot in arriving 
at the award is not a defence.— 
Oprendemm & Co. v. MAHOMED HANREEF, 
io dat Eee .0.482;: 810.3. P.C. 305; 127 

T.196;49 L. R. Ind. App. 174.—IND, 


aa re tee A A a ee A a aR eran ee A mG a 





oe ivaceal ie Seated 
rane aes» at * 


2050 iii c. 
duly made in England under the 
Knglish Act of 1889 can be enforced by 
& suit in an Indian ct., & cannot be set 
aside by an Indian ct. on any ground 
of misconduct or irregularity on the 
pant art of the arbitratar.— JOHN BaTT & 
30. Sone v. ANOOLAL Co. 
(1925), I. L. R. 83 Calo. 65.—IND. 


2056 1. Not trr rity in conduct of 
arbtirators.} — Arbitrators appointed 
but not in writ ing for the purpose of 
winding up the affaira of a partnership 
between pitf. & deft. met & went over 
such Capers as were available at the 
moment, heard what each of the 





erat aD 


aworn. A day or 
of the arbitrators pre- 
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port G.M.8.H. v. Drewry, [1933] 1 K. B. 758. 


ee —e 


.}—-An Seana | pared & signed a memorandum headed 


Report of Arbitrators,”’ stating the 
conclusion that the pele due pies 
pltf. was a 


certain @ This m 
randum was taken by y pitt. to the 6 other 
arbitrators. each of whom aigned { 
This action was brought n ths 
memorandum as upon ang 

leaded the award wan acciar & & 
hema. in that no evidence was taken 
under oni, the peta babel vo not 
Bw orn, tha jesally pointed, was 
not permi to giv ve his evidence, & 
although ae UN Coea, the heat 
given without his being heard. 

counterclaimed fon mone 

to pitf., ete.<—-Held: the ob — 
pleaded’ ought to have ised taken a 
a motion to set aside the award, & 
were not available as a defence to the 
oo —MILLER ¢ . Mo i a teal 


was 


2165. Add. Annotation :—Refd. Bremer Oeltrans- 
port G.M.8B.H. v. Drewry, [1933] 1 K. B. 753. 


2166. Add. Annotation :—Refd. Bremer Oeltrans- 
port G.M.B.H. v. Drewry, [1933] 1 K. B. 753. 


2187. Add. Annotations :—Apld. Bradshaw v. Air 
Council, [1926] Ch. 829. Refd. Haynes v. 
Aldridge Colliery Co.. (1923), 180 L. T. 282; 
Mansfield v. Robinson, [1928] 2 K. B. 353. 


2187a. Discretion of arbitrator—Must be exercised 
_ judicially.}—An arbitrator’s discretion as to 
costs must be exercised judicially.—Lioyvp 
Det PaciFico v. BOARD OF TRADE (1930), 

46 T. L. R. 476; 35 Com. Cas. 325, 


2218. Add. Annotation :—Consd. Kursell v. Timber 
Operators & Contractors, [1923] 2 K. B. 202, 


2244. Add. Annotation :—Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

2326. Add. Annotation :—As to (1) Refd. Reid, 
Hewitt v. Joseph, [1918] A. O. 717. 


2881. Add. Annotation :—Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 


2882. Add. Annotations :—Consd. Reid, Hewitt v. 
Joseph, [1918] A. O. 717. Refd. Terry v. 
Gould (No. 2) (1924), 69 Sol. Jo. 212; Weber 
v. Birkett, [1925] 1 K. B. 720. 
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2336. Add. Annotation :-—Consd. Reid, Hewitt v. 
Joseph, [1918] A. O. 717. 


2840, Add. Annotations :—Consd. Keen v Towler 
(1924), 41 T. L. R. 86. Apld. King v. 
Sunday Pictorial Newspapers (1920) (1924), 
1383 L. T. 397. 


2344. Add. Annotation :—Apld. Re Becker, Shillan 
& Barry, {1921} 1 K. B. 391. 


2852. Add. Annotation :—Refd. Re Becker, Shillan 
& Barry, [1921] 1 K. B. 891. 


2358. Add. Annotation :—Consd. Williams v. Jones, 
[1926] 1 K. B. 255. 


2354. Add. Annotation :—Aa to (1) Consd. Williams 
v. Jones, [1926] 2 K. B. 87. 


2355a. Whether more than one issue-—-R.S.C., 
Ord. 65, r. ie Baie v. JONES (STANLEY ) 
& Co., (1926]2 K. B. 37; 95 L. J. K. B. 471; 
1384 L. T. 652; 70 Sol. Jo. 468, O. A. 


2358. Add. Annotation :—Apld. Re Becker, Shillan 
& Barry, [1921] 1 K. B. 391. 


2361a. Award not providing for costs of 
parties.|—Zte Brcker, SHILLAN & Oo. & 
Barry BROTHERS, No. 1964a, ante. 








PART IV. SECT. 19, SUB-SECT. 8. 


me i.§—— .}—The procedure by 
fon upon an award is one that ought 
to be pursued where the objections 
raised are such as to render the validity 
of the award a matter of doubt. The 
summary method provided by Arbn. 
Act of enforcing awards is to be used 
only in reasonably clear cases.—WONG 
800ON v. GAREB, [1936] 1 W. W. R 





270; 1D. L. R. 605; 63 0. C. O. 
174; 50 B.C. R. 310.—CAN. 
sn. What defences available. } — 


Applts. brought an action against the 
Commonwealth to recover money due 
under two contracts. While the action 
was pending the A.-G. of the Common- 
wealth agreed to submit to arbn. the 
matters in dispute between the eda 
This agreement recited the making of 
the two contracts. The arbitrator 
having made his award in favour of the 
Commonwealth, applts. moved to set 
aside the award or to rernoit it to the 
arbitrator on certain grounds, none 
of which related to the validity of 
either of the contracts. That motion 
was dismissed. On an application by 
the Commonwea!th for leave to enforce 
the award :—Held: applts. were not 
entitled to challenge the validity of the 
two contracts or the authority of the 
A.-G. to make the agreoment for arbn. 
—KIDMAN v.. COMMONWEALTO OF 
Se Mee ee ,31 0. L. R. 233: 26 
8. R.N. 8 W. 879; 43. N. 8. W. W.N, 
11; [1926] Argus L. R. 118.—AUS. 


so. Arbitration Act, 1909, 8. 13— 
Award merely determining righta.)— 
The above sect. does not authorise 
a judge to give leave to issue execution 
directly on an award which merely 
determines rights, but says nothing 
as to the amonnt to which the success- 
ful party is entitled.— Re McNavconr & 
STOKES-STEPHENS OIL Co.(No.2),({1918) 
3 W. W. R. 337; 43 D. L. R. 7.—OAN. 

ps Arbitration Act, R. 8S. M., 1913 
(c. 9)}— Award under Muntctpal Act,}— 
Arbn. Act, R.S.M., 1918 (c. 9), applies 


to aw under Municipal Act unless 
expreesly conflicting with the latter 
Act. ere an award on an arbun. 


under Municipal Act is made on a 
written submission & fixes not only the 
amount but also the Habflity, it may 
be entered on application as a judg- 
ment of the Ct. of King’s Bench 

enforced acoordingly.—SWEINGSON v. 


RURAL MUNICIPALITY OF CHARLES: 
woop, (1917], 3 W. W. R. 201; 36 
D. L. R. 32.—CAN. 
sq. Decree—Failure to accept award.) 
—Where in a anit parties have referred 
their difference to arbn. without an 
order of the ct. & an award is made, 
a decree in terms of the award can be 
paeee by the ct. under Civil Procedure 
ode, Ord. XVIIL., r. 3, although the 
permie do not accept the award.— 
UsHA RAIN v. RNKATRAMARAJU 
(1928), 1, t. R, 51 Mad. 800.—IND. 
sg. Motivs to have award made order 
of court-—~W het*.er ee a Cor- 
Ae ESTATE, ([193E13 W. W. R. 287.— 


PART IV. saa we) SUB-SECT. 1.— 





Li. Arbitration Act, R. S. M., 
1913 (ce. 9)—Greater Winnineg Water 
District Act, 1913 ce 22).Jj—Re IvER- 
BON & GREATER INNIPEG WATER 
District, (1921) 1 W. W. R. 621; 57 
D.L. R. 184; 30 Man. L. R. 98.—CAN. 

1 ii. Arbitration Act, 1908.j— 
An order provided that the costs of 
the reference & award should be with- 
in the discretion of the arbitrator under 
& subject to the above Act :—Held: 
the discretion of arbitrators with regard 
to costs was not limited by the 
oe which the cts. apply.— 

YNAN t. FoRBus, (1921] N. Z. L. R. 
738.—N.Z. 


PART IV. SECT. 20, SUB-SEOT. 3. 


zg i. —— Includes costs of counter- 
claim.}—-Kmk »v. Kmx (1897), 40 
N. 8. e 600.—CAN. 

sk. ‘* Coets of attendance of ’’ party— 
Party attending with several wtinesses— 
Costs of witnesses not tneluded.)}— 
MCQUEEN vv. VANCOUVER ISLAND 
POWER Co., LTD. (1925), 38 B. C. R. 
$558.—CAN. 


PART IV. SECT. 20, SUB-SECT. 6. 


st. Power of arbitrator to fix coun- 
sel’s feea.}—On an arbn. as to costs 
in an action, the arbitrator has power 
to fix the counsel’a fees.—CHATTER- 
gon vo. Dorron, (1917) 2 W. W. R. 
393; 33 D. L. R. 622; 10 Sask. L. R. 
169.—OAN 


av. Power of arbitrator to postpone 


emt ae i eee een ne 
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= 


taration.J—An arbitrator on making 
his award may reserve the question 
of the costs of the arbn. & tax them 
subsequently.—CHATTERSON vo. DUT- 
TON, [1917] 2 W. W. R. 893; 33 
D. L. R. 622; 10 Sask. L. R. 169.— 


° 


2396 vil. ——.J—The taxing 
officer having disallowed the fees for 
senior counsel on the taxation of a bill 
of costs in an arbn. case on the ground 
that two counsel were in no way neces- 
sary :—Held: as the arbn. involved 
a suro of nearly £6,000 & the evidence 
was of a highly technical nature, the 
services of a senior counsel were 
properly employed, & his fees & the 
accessory charres should have been 
allowed.—GaRLick & Co. v. POYNTON 
(1917), 38 N. L. R. 59.—S. AF. 


2414 viil. ——-.}—NEW BRUNAWIOCK 
ELECTRIC POWER COMMISSION 0. QUIN: 
TON, [1924] 4 D. L. R. 345.—CAN. 


PART V. SECT. 1, SUB-SECT. 1. 


2440 5 Any question arising in cause 
——Questions which must arise.)—Tho 
power givon by sect. 14 of Arbn. Act, 
1908, to the ct. or a judge to “‘ refer any 
question arising {n any cause or matter 
(other than a criminal proceeding by 
the Crown) for inquiry or report tp any 
official or special referee ”’ is limited to 
the reference of specific questions 
which must necessarily be declded in 
the cause or matter & does not justify 
a reforence of ‘‘ aj] questions in dispute 
in an action other than matters of law 
or the issue of fraud,’’ as that may 
involve the reference of questions that 
it may prove unnecessary to decide.— 
Moir v. WHITE, [1934] N. Z L. R 
674; GL. R, 514.—N.Z. 


PART V. SECT. 1, SUB-SECT. 4. 


ai. ——“ Acting’ Deputy Registrar 
of Supreme Court.}—Held: while the 
validity of the appointment was 
doubtful, yet as the above officer had 
acted since his appointment, S quuge 
of first instance should uphold tne 
appointment unless fully satisfied that 
there was no power of making It, 
especially where, as in this case, the 
neteronoe had proceeded without ob- 
oint.—FUSARELLI 0. 
+, [1922] 1 W. W. R- 





ection on the 
O0CO TOWNSITE 
1238.—CAN. 


Cases 2448-—2580b. ENGLisH AND Emprre Dicest SUPPLEMENT. 


Part V.—References by Order of Court. 


SrctT. 1 (p. 618).—REFERENCES FOR INQUIRY 
AND REPORT. 
See, now, 8.C.J. (Consolidation) Act, 1925 

(c. 49), ss. 88, 92. 

2448. Add. Annotation :—Refd. Liggett (Liver- 
pool) v. Barclays Bank, [1928] 1 K. B. 48. 

2451. Before this case add ‘‘ Arbitration Act, 1889, 
8. 15,is nowweplaced byS.C.J. (Consolidation) 
Act, 1925 (c. 49), s. 90." | 

2455. Add. Annotation:—Refd. Liggett (Liver- 
pool) v. Barclays Bank, [1928] 1 K. B. 48. 

2458. Before this case add ‘‘ Arbitration Act, 1889, 
8. 13 (2), is now replaced by 8.C.J. (Con- 
solidation) Act, 1925 (c. 49), 8. 88 (2).” 

2459. Add. Annotation :—Refd. Liggett (Liver- 
pool) v. Barclays Bank, {1928] 1 K. B. 48. 

2464. Add. Annotution:—Apld. Telsen Electric 
Co., Ltd. v. Kastick & Sons (No. 2), [1938] 
1 All E. R. 486. 

2464a,. ——— ——— ——_.]It: was held in an action 


that an agreement for the sale of pltf.’s’ 


business constituted a breach of an agreement 
by a receiver to maintain prices. An 
inquiry with regard to damages was directed 
to a named person. It was contended that 
: the reference was a reference under the 
Supreme Ct. of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 89, & not under sect. 88 :-— 
Held : (1) as the reference was one to decide 
only the amount of the claim, it did not fall 
within sect. 88, but within sect. 89 of the Act 
of 1925; (2) any application to set aside the 
award under such a reference must be made 
to the Div. Ct., & not to a single Judge, since 
the words ‘ or a judge ”’ in sect. 90 (2) do 
not refer to a single judge of the K. B. Div., 
but were inserted to give effect to the 
practice in the Ch. Div.—TELSEN ELEctric 
C'o., Ltp. v. Hastick & Sons (No. 2), [1938] 
1 All BE. RR. 486. 
2475. For cross-reference after this case read ‘' See 
ua aye J. (Consolidation) Act, 1925 (c. 49), 
8 


Srct. 2 (p. 619).—REFERENCES FOR TRIAL. 
See, ied S.C.J. (Consolidation) Act, 1925 





“(c. 49), 8 
2485. Add. Annolation:—Refd. Mayhead  v. 
aaa Hoist Co. (1931), 100 CL J. K. B. 
2511. Add. Annotation :—Refd. Mayhead  v. 


ata Hoist Co. (1931), 100 L. J. K. B. 
2554. Before this case add ‘ Arbitration Act, 


1889, ss. 16, 17, is now replaced by 8.C.J. 
(Consolidation) Act, 1925 (c. 49), ss. 91, 92.” 


2557. Add. Annotations :—As to (1) Consd. Re 
Soc. les Affréteurs Réunis & Shipping Con- 
troller, [1921] 3 K. B. 1; Kurse - Timber 
Operators & Contractors, [1923] 2 K. B. 
202. Ae to (2) Consd. Re Soc. les Affréteurs 
Réunis & Shipping Controller, [1921] 8 
K. B. 1; Kursell v. Timber Operators & 
Contractors, [1923] 2 K. B. 202; Light v. 
West, [1926] 2 K. B. 288. 


2567. Delete cross-reference before this case. 


2575. Before this case add ‘‘ See, now, S.C.J. 
(Consolidation) Act, 1925 (c. 49), s. 90 (2).’’ 


2580a. No power to alter his own order. — Where 
a referee acts deliberately, even though he 
may not realise that what he is doing does 
not carry out his full intention, he has no 
jurisdiction under R. S. C., Ord. 28, r. 11, to 
alter his report subsequently.—BENTLEY uv. 
O’SULLIVAN (1925), 1383 L. T. 189; 41 
T. L. R. 374; 69 Sol. Jo. 509, D. O. 


2580b. Power to set aside his own order.|—In an 
action tried by an official referee Judgment 
was given against defts. by default. Defts. 
applied to the judge in chambers to set aside 
the judgment of the official referee & to order 
a new trial. The application was not made 
within six days after the trial before the 
official referee, but no objection in régard to 
time was taken by pltfs. before the judge in 
chambers. The judge referred to the official 
referee the application to set aside his own 
judgment. At the hearing of the application 
the official referee himself took the point that 
the application to set aside his judgment had 
not been made within six days after the trial ; 
& he further held that, having regard to the 
concluding words of R. S. C., Ord. 59a, 
r. 8 (b), he had no jurisdiction to set aside 
his own judgment :—Held: (1) the objection 
in regard to time, not having been taken at 
the earliest opportunity, could not be relied 
upon by bag on the appeal; (2) as under 
R. 8S. C., Ord. 36, r. 50, the official referee had 
‘the same authority ‘in the conduct of any 
reference or trial as a judge of the High Ct.,” 
he had jurisdiction to set aside his own judg- 
ment, & the words “‘ save as herein provided, 
no application for a new trial before a referee 
shall be made ”’ at the conclusion of Ord. 59a, 
r. 8 (b), referred only to the procedure to be 
followed in appeals from referees to the 
Divisional Ct.— LONDON STEAMSHIP & TRAD- 
ING CoRPN., rp. v. RUssIAN VOLUNTEER 
FLEET (1926), 185 L. T. 607; 42 T. L. R. 
632 ; 70 Sol. Jo. 838, D. C. 





PART V. SECT. 1, SUB-SECT. 5. 


PART V. SECT. 2, SUB-SECT. 1.—A. 
sp. General rule.J—A judge has no 


—Hovusr ReparkR & SERVICE CoO. v. 
MILLER (1921), 64 D. L. R. 115; 49 
O. L. R. 205.—CAN. 


statutory power to direct a reference 
to an arbitrator of issues in the action. 
—ROLUP v. JENKINS, (1937) 4 D. L. R. 


Pp (p. 6 ig —— ee ———— AlIberia 
Rules, 2.}+—-MAINFROID tv. MAIN- 
FROID dugit pie 7é) . ar ie 1060, 
zi. ——— ———.}— Re CocHran’s 437.— CAN. 





Truats (No, 2) (1919), 52 N. 8. R. 278. 
—OAN. 


PART V. SECT. 1, SUB-SECT. 6, 


2474 li. ———.}—AV ore & nen v. 
PaEES (1917), 12 W.N. 39 
.-L. R. 74; 35 D. LR can. 


PART V. SECT. 2, SUB-SECT. 1.—D. 


sw. Under Alberta Rules.}-——-MAIN- 
FROID ». MAINFROID (Alta.), ay 4 


DL. BR. 1060; {1926) 3 


617.—CAN. 
oi, —— Action on butlding contract.) 
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arena V. SECT. 2, SUB-SECT. 1.—E. 
-}~-An order made by a 
judge in the exercise his discretion, 
referring an- action arbn. under 
Ord. 97, will not be jatectersa with by 
the Ct. of A peal, unless it is manifest 
er will operate to defeat 
rights of, or cause injustice to, one 
or other of ly parties.— TYLORS 
AUSTRALIA), vw. MACGROARTY, 
1928) St. R. on B71 .—AUS. 


2598. Add. Annoiation :—Refd. Ruf v. Pauwels, 
{1919} 1 K. B. 660. 


2599. Add. Citation :—46 L. J. Q. B. 136. 


2608. Add. Annotations :—As to (1) Consd. Cogstad 
v. Newsum, [1921] 2 A. ©. 528. As to (2) 
N.F. Cogstad v. Newsum, [1921] 2 A. C. 528. 


2611a. Costs.|—In an action upon a contract 
in the High Ct. judgment was given for pltf. 
for an amount to be ascertained on taking 
an account between the parties, with costs 
of the action. This judgment was dated & 
entered on Apr. 8. The referee took the 
account & ascertained the amount to be 





Vol. II.— Arbitration. Cases 2598—2619a. 


£83 10s. & on Nov. 29 indorsed the order 
accordingly. On the next day & before final 
entry of the completed order, the judge, 
upon pitf.’s application, ordered the costs 
to be taxed on the High Ct. scale :—Held: in 
the circumstances the judge had jurisdiction 
under County Ots. Act, 1919 (c. 73), 8. 11, 
to award costs on the High Ct. scale, for 
until the result of the account was ascertained 
the question of costs could not be finally 
determined.—LIGHT v. WrsT (WILLIAM) & 
Sons, Lrp., [1926) 2 K. B. 238 ; 95 L. J. K. B. 
657; 134 L. T. 693; 42 T. L. R. 311; 70 
Sol. Jo. 404, C. A. 


Part V—Application of Arbitration Act, 1889, to 


References under Statute. 
2618. Add. Annolalion :—Consd. Re Becker, Shillan & Barry, [1921] 1K. B. 391. 


Part Vil.—Foreign Arbitrations. 


See Arbitration Clauses (Protocol) Act, 1924 
(c. 89); Arbitration (Foreign Awards) 
Act, ee (c. 15); Arbitration Act, 1934 
(c. 14). 


2619a. Submission—What amounts to.]---By an 
agreement between an KHnglis: ::. & a 
Luxembourg co. it was agreed that any 
disputes arising from the objects thereos 
should be settled by arbn. Differences having 
arisen the English co. commenced an action 
in the English cts. claiming to enforce the 
agreement, but this action was discontinued. 
Correspondence ensued, in which the English 
co. stated that it had chosen its arbitrator & 
setting out the questions to be submitted, & 
calling upon the Luxembourg co. to name its 
arbitrator & state the questions it desired 
to besubmitted to arbitration. The Luxem- 
bourg co. appointed an arbitrator & stated 
that it would allege that the claim of the 
English co. was inadmissible & then put in a 
counterclaim to the original action. The 
English co. moved to stay all proceedings in 
the counterclaim pursuant to Arbn. Clauses 
(Protocol) Act, 1924 (ce 39), 8. 1, as amended 
by Arbn. (Forcign Awards) Act, 1930 (c. 15), 
s. 8, or alternatively pursuant to Arbn. Act, 
1889 (c. 49). The Luxembourg co. opposed 
the motion contending that (i) there had been 
no ‘‘ submission made in pursuance of an 
agreement to which the protocol applies ”’ 
within sect. 1 of the Act of 19245 (ii) as 
certain terms as to times stated in the agree- 
ment had not been strictly complied with, the 
ct. was entitled to find that by effluxion of 
time the arbn. clause had become inopera- 
tive ; a as the wien was in the nature 





of an appointment of an agent & the agency 
had been discontinued, the agreement itself 
had become inoperative & the arbn. clause 
with it; (iv) part of the counterclaim which 
alleged a conspiracy was outside the agrec- 
ment & must be excluded from the stay ; 
(v) as the English co., by issuing a writ, had 
elected to enforce its rights before an English 
tribunal, it could not then claim to enforce 
the arbn. clause; & (vi) Arbn. Act, 1034 
(c. 14), 8. 14, had restored the discretion of 
the ct. to order an arbn. agreement to cease 
to have effect & that this was a proper case 
for the ct. to exercise that discretion :— 
Held: (1) the naming of their respective 
arbitrators & the constitution of the arbn. 
tribunal was a ‘‘ submission ”’ in pursuance 
of the agreement wit!in sect. J of the Act of 
1924; (2) any non-compliance with the 
terms as to times stated in the agreement 
had been waived by the parties coming to- 
gether & being at one as to the constitution 
of the arbn. tribunal; (3) until all matters 
in dispute under the agreement had been duly 
settled, the agreement was still operative, 
notwithstanding that the relations, which the 
agreement had originally brought into being, 
had been discontinued ; (4) the claim for 
damages for conspiracy was not a matter to 
which the arbn. provisions of the agreement 
extended & should be excluded from any 
stay; (5) the Luxembourg co. by its own con- 
duct in sharing in the constitution of the 
arbn. tribunal had waived any right it may 
have had as a result of the election by the 
English co. ; (6) assuming that sect. 14 of the 
Act of 1934 applied, this was not a case in 
which the discretion of the ct. ae to be 


PART V. SECT. 2, SUB-SECT. 6&. confirmed, having been dealt with PART V. SECT. 3. 


sy. Time for a rg cet et of nearly two months before, & the 


time—When gra 
was refused for Et uniGh oO 


reason for extension & merits of appeal sz. Scope of reference—Not facta in 
ey ete being, in the circumstances, insuffl- | iseue Se leratned by court. J—¥osrer 


r 
appeal from a matter in a referee’s | Clent.—JAMIESON v. JAMIESON, [1921] | », Reaume, [1926] 1 D. L. RR. 1024: 


report, the report, although not finally ' 1 W. W. RK. 63.—CAN. 
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60 O. L. KR. 63.— CAN. 


Cases 2619a—2619b. ENGLISH AND Empire Dicest SUPPLEMENT. 


applied, & a stay should be ordered.—RapDi0 | 2819b. Stay—When ordered.}—Rapio Pusticrry 


PUBLICITY (UNIVERSAL), Lrp. v. COMPAGNIE (UNIVERSAL), Lrp. v. COMPAGNIE LUXEM- 
eee DE RADIODIFUSION, [1936] BOURGEOISE DBE RADIODIFUSION, No. 2619a, 
2 E 12 ante. 


ARMS AND AMMUNITION. 


Carrying - —- See CriminaL Law. 
Gun Licences -  ,, REVENUE. 
Sale of - - ,, TRADE AND Trapz UNIONS, 


ARTIFICIAL CREAM. 


See Foop AND Druas, 


ASSISTANCE, WRIT OF. 


See EXECUTION. 
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20. 


48. 
46. 


56. 
57. 


58. 
59. 
638. 


Vol. OI. Cases 1—6?. 


AUCTION AND AUCTIONEERS. 
Part |.—Definitions. 


1. Citations :—For ‘1 Dav. 111’ read ‘‘ 1 Dow. 111, H. L.”’ 


Part Il_—Auctioneer’s Licence. 


15a. Use of initials ‘A.A.I.°"]—Pitf. Bowler & his 


co-pltf. Blake carried on in partnership the 
business of auctioneers & estate agents at P. 
& G, & in May, 1920, deft. entered their 
employment as an outside canvassing & 
negotiating clerk under a written agreement 
of service which provided (inter alia) that 
either party could terminate the employment 
on giving seven days’ notice in writing & 
(clause 5) “‘ after the termination from an 

cause of the employment aforesaid the nie 
shall not for the term of one year carry on or 
he interested in carrying on the business of 
auctioneers & estate agents after such ter- 
mination directly or indirectly assist as clerk 
manager or in any other capacity in the 
carrying on of such business within the 


borough of P. or in the town of G.” In 
Sept. 1920, pltfs. duly terminated deft.’s 
employment, & on leaving their service he 
at once commenced business on his own 
account as an estate agent within the pro- 
hibited area, describing himself as ‘‘ C. Love- 
grove, A.A.1.,Estate Agent,” the initials A.A.I. 
meaning Associate of the Auctioneers’ In- 
stitute, but he did not take out an auctioneer’s 
licence nor do any business as an auctioneer : 
—Held: deft. had not by the use of the 
initials A.A.I. held himself out to be an 
auctioneer.—BOWLE} v. LOVEGROVE, [1921] 
1 Ch. 642; 90 L. J. Ch. 356; 124 L. T. 
695; 87 T. L. R. 424; 65 Sol. Jo. 897. 


Annotation :—Refd. Vincents of Roading v. Fogden (1932), 
48 T. %. 613. 


L. } 


Part Ill1—-Authority of Auctioneer. 


Add. Annotation :—Refd. London Corpn. v. 
Lyons, Son & Co. (Fruit Brokers), Lis’, ; 1935), 
79 Sol. Jo. 558. : 


Add. Annotation :—Refd. Chaney v. Maciow, 


{1929] 1 Ch. 461. 

After this case add :— 

——.]—Stat. Frauds, s. 4, is now replaced 
by Law of Property Act, 1925 (c. 20), 8. 40. 


Add. Annotation :—Consd. Chaney v. Maclow, 
[1929] 1 Oh. 461. 





Add. Annotations :—Consd. Cohen v. Roche 


(1926), 95 L. J. K. B. 945; Chaney v. Maclow, 
[1929] 1 Ch. 461. Refd. A.-G. v. Cohen, 
[1936] 2 K. B. 246. 


Add. Annotation :—Retfd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 
Add. Annotation :—Refd. Cohen v. 
(1926), 95 L. J. K. B. 946. 


Add. Annotation :—Apld. Chaney v. Maclow; 
[1929] 1 Ch. 461. 


Roche 


68a. ——- ——- ——..]—A freehold house was 


bi. —— Who te—Person conducting | v STIMME 
Dutch auction.}—A person conduct a7 BN 6 Ewe 
a Dutch auction is ea nd 
tioneer within Auctioneers’ Act, 1921 
a. 3.—C 

WwW. A. L. R, 82.—AUS. 


sa. pr 
—Neceasily for munici 
A person who hase ob 
vincial 1! 
Auctioneers & Ped} a ee 
1923 (co. 39), may be com to take 


knocked down to deft. as the highest bidder, 
but he afterwards refused to sign the contract 
because one of the conditions of sale required 


the purchaser to pay certain road-making. 


charges. On the same day the auctioneer, 


PART I. ar 








we 


w.w.R 


@8 &N auc- 








ARROLL v, SOLOMON, [1931] 


1063.—-CAN. 





PART II. 


Acquisition of provinctal lice 
licence. }— 
ed a pro- 





cence as auctioneer under 





65. 
66. 


67. 


out a municipal licence.—R. (Morris) 
L, (1923) 4 D. L. R. 955; 3 
1185.—CAN. 
ab. Power of ctty——Can- 
not arbitrartly refuse licence. }—-MvosE 
Jaw v. TaYbor, (1924) 1 W. W. 


ac. —— —— Cannot arbi- 
trarily revoke licence.}—MOOKE JAW ¥. 
oi. ———— Auctioneer | 

osit wow ie Jaw 

era’ Ac R. =} A. 1934) 1 e Ww. R. 1063.—CAN. 


ad. Licensing & Bankrupt Sales tn 


1 


aoe 


as soon as he was informed of deft.’s refusal, 
signed the contract as deft.’s agent. In an 
action by the vendor for specific performance, 
the judge held in the circumstances the 
auctioneer’s signature could fairly be said 
to be part of the transaction of sale, & there 
was & memorandum in writing sufficient to 
satisfy Law of Property Act, 1925 (c. 20), 
s. 40:—Heid: an auctioneer had authority 
to sign a memorandum sufficient to satisfy 
the Act, provided he signed it at such a 
time & in such circumstances that the 
signature could fair!y be said to be part 
of the transaction of sale, & as the question 
whether this condition was satisfied was a 
question of fact, the judge’s decision that 
there was a valid memorandum must be 
affirmed.—CHANEY v. Maciow, [1929] 1 Ch. 
461; 98 L. J. Ch. 345; 140 L. T. 312; 45 
T. L. R. 135; 73 Sol. Jo. 28, O. A. 


Add. Annotation :—Distd. Chanuy v. Maclow, 
[1929] 1 Ch. 461. 


Add. Annotation :—Consd. Chaney v. Maclow, 
{1929} 1 Ch. 461. 


Add. Annotation :—-Consd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 





ro 





ane ee noe nae 





een Le RR ett 


City of St. John Act, N. B., 1924 
(c. 75)—When fee of 8500 payable.jJ— 
Pace v. Sr. JOHN’S CORPN. (N. B.), 
{1926] 2 D. L. R. 414.—CAN. 


R. PART III. SECT. 1. 

241. T'o receive purchase price-— 
By bill of erchange.J}—An auctioneer 
cannot without authority from his 
cHent take payment otherwine than in 
cash, & if he takes a bill of exchange, 
& afterwards does not pay the vendor, 
the purchaser not discharged.-— 
BooTum AN 0. BYBNE (1923), 67 1. L. T. 
36.— . 


icensed by 
ov. TAYLOR, 


Cases 68—-150. 


68. 


71. 


75. 


76a. 


Sia. 


PART IV. SECT. 8, SUB-SECT. 2. 


Add. Annotation :—Refd. Cohen v. Roche 


(1926), 95 L. J. K. B. 045. 


Add. Annotation :—Consd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 


Add. Annotation :—Consd. Chaney v. Maclow, 
{1929} 1 Ch. 461. 


—-— Entry of purchaser’s name— Auctioneer’s 
name printed on catalogue.|—Pltf. bought 
for £60 at an auction one of the lots, which 
was the property of deft., who was the 
auctioneer. The lot was included in the 
printed catalogue, the whole of which was 

asted into the auctioneer’s book, & after the 
ot in question was knocked down to pltf. 
deft. wrote against its description in the book 
the price & pltf.’s trade name. Deft.’s name 
was nowhere written by him in the book, but 


Part IV—Conduct 


-}—In a sale of certain property 








by auction, deft. was declared to be the_ 
ed a 


highest bidder, & he subsequently sign 
written contract stating that he was in fact 
the purchaser of the property. The sale 
was subject to certain special conditions, 
clause 1 of which stated that the property 
was also sold subject to the National Con- 
ditions of Sale, & by claus. 2 it was stipulated 
that in the event of the property remaining 
unsold or being bought in by the vendors, the 
vendors should be entitled to withdraw 
another lot from the sale. Clause 1 of the 
National Conditions of Sale provided that 
subject (inter alia) to the vendors bidding up 
to a reserve price, the highest bidder should 
be the purchaser. In an action by pltfs. 
for specific performance of the agreement by 
deft. to purchase the property, deft. pleaded 
(a) that he had agreed to bid at the sale 
merely as a puffer or dummy bidder on behalf 
of the vendors, & (b) that the vendors had 
employed other puffers to bid on their behalf 
& that this employment was contrary to 
Sale of Land by Auction Act, 1867 (c. 48), 
s. 6, & also to the conditions of sale. Deft. 
at the trial contended that the sale was in 
fact one without reserve & therefore the 
vendors were precluded from bidding either 
by themselves or an agent by reason of the 
provisions of sect. 5 of the Act :—Held: 
(1) deft. in bidding for the property was 


‘bidding for himself & not as a dummy bidder 


for pltfs. ; (2) the sale was subject to a reserve 
price; & (3) there was no contravention of 
Sale of Land by Auction Act, 1867 (c. 48), 


Sale “without rescrve ’*— Bur- 
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his printed name appeared on the front page 
of the catalogue pasted in the book. Deft. 
refused to hand over the goods on the ground 
that the lot in question had been the subject 
of a ‘‘ knock-out’ to which pltf. had been 
a party. In an action for breach of contract 
deft. pleaded that there was no memorandum 
signed by him within Sale of Goods Act, 
1893 (c. 71), s. 4 (1):—Held: (1) the exist- 
ence of a “ knock-out ’”’ did not afford any 
defence to the action; (2) deft.’s printed 
name, having been authenticated by his 
writing down the price & the purchaser's 
name, was a sufficient signature, & there was 
a sufficient note or memorandum of the con- 
tract, & pltf. was entitled to recover.— 
COHEN v. Rocue, (1927] 1 K. B. 169; 95 
L. J. K. B. 945; 136 L. T. 219; 42 T. L. R. 
674; 70 Sol. Jo. 942. 


of the Sale. 


8.6; (4) Sale of Land by Auction Act, 1867 
(c. 48), s. 5, does not require that the words 
‘‘ with reserve ”’ or ‘“‘ without reserve’ & no 
others should be used in the particulars or 
conditions of sale. The requirements of the 
section are satisfied so long as it is made 
plain, in whatever words may be chosen, 
that the sale is subject to a reserve.—HILLS 
& GRANT, Lrp. v. Hopson, [1934] Ch. 58; 
103 L. J. Ch. 17; 150 L. T. 16. 


82. Add. Annotation :—As to (1) Distd. Hills & 


82a. 


82b. 


134, 


145. 


148. 


149. 


150. 


CURRIER v. Crospy (187 7), 1 7 N. B. R. 
(1 P. & B.) 464.—CAN 


Grant, Ltd. v. Hodson, [1934] Ch. 53. 


Sale below reserve price— Vendor bidding 
personally. ]|—NARRAMORE v. FULLER, HALL & 
FOULSHAM (1932), 76 Sol. Jo. 289. 


Notice that sale without reserve—Require- 


‘ments of Sales by Auction Act, 1867 (c. 48), 


s. 6.)J—Hitis & GRANT, LTrp. v. Hopson, 
No. 8la, ante. 


Add. Annotation :—Refd. Beyfus v. Lodge, 
[1925] Ch. 350. 
Add. Annotation :—Refd. London Corpn. v. 
Lyons, Son & Co. (Fruit Brokers), Ltd. 
(1935), 79 Sol. Jo. 558. 
Add. Annotation :—Apld. Rawlings v. General 
Trading Co., [1921] 1 K. B. 686. 
Add. Annotation :—Refd. Rawlings v. General 
Trading Co., [1921] 1 K. B. 635. 
Add. Annotation:—Consd. Rawlings 
General Trading Co., [1921] 1 K. B. 685. 
After this case add :— 
——.]}--See, now, Auctions (Bidding Agree- 
ments) Act, 1927 (c. 12). 

151i. Knock-out sale—Enforcement of 
agreement between parties.}—GRAXT ¥. 
WHITZMAN (1921), 55 N.8. R.16.—CAN. 


Vv. 


den of proof.}—Tho onus of proving 
that a sale by auction was * without 
reserve ’’ is upon the person alleging it. 
In case of doubt the presumption is 
that the auction was one witb reserve, 
NEUGEBAUER & Co., LTD. v. HER- 
MANN, (1923] App. D. 564.—S. AF. 


PART IV. SECT. 5. 


ai, —— Sale for cash— Bidder unable 
tou pay cash.}—Held: no sale had been 
effected.— DENIS v. MORINVILLE CORPN., 
Alta.), (1917) 2 W. W. R. 323; 34 
. L. R. 724.—CAN. 


o i, -— Not affected by verbal state- 
ments made by vendor's ke at sale. }— 


PART IV. SECT. 7. 
sf. Refusal of bidder to pay—Sale 
of goods seized under execution— 
Sheriff entitled to sell goods aguin.j}— 
HALIFAX AUTOMOBILE Co. v. DREW, 
(1924]1 D.L.R. 891; 57 N.S. R.1.— 


PART IV. SECT. 9. 

148 vi. .J—A com bination mpaesan 
intending purchasers at an unreserve 
auction sale to stifle competition by not 
bidding aguinst one another is a fraud 
against the seller, & the auctioncer is 
not bound to recognise a bid by a 
member of such a combination.— 
NEUGEBAUER & Co., LTD. v. HERMANN, 
[1923] App. D. 564.—S. AF. 


LF | 





n i. ——.}—Sale declared void.— 
Foy v. MERRICK (1860), 8 Gr. 323.— 
CAN. 

n ii. ——-.}-Held > the legal estate 
passed by the conveyance, & if it was 
sought to impeach it, the case must be 
taken into equity.—RAYNES  v. 

n iii, ——-.>—A sale will not be set 
aside on the ground that a party was — 
prevented from bidding by promises 
made to him by the purchaser. Such 
fact, if established, would constitute 
the purchaser a trustee for him, & 
would be subject for a sult.— BROOK v. 


Vol. Il.—Auction. Cases 15la—191la. 


151a, ——- ———.|—-At a sale by public auction 153. Add. Annotation :*-Refd. Rawlings v. General 


of surplus property belonging to the Ministry 
of Munitions pltf. & deft. agreed, in order to 
avoid competition, that deft. alone should 
bid for certain goods, & that the goods, if 
purchased, should be divided equally between 
them. In pursuance of that agreement pltf. 
abstained from bidding & the goods were 
knocked down to deft. Deft. subsequently 
repudiated the agreement. In an action by 
pltf. to recover one moiety of the goods pur- 
chased or the value thereof over & above 
the price paid at the auction.—Held: the 
agreement was not illegal, & judgment should 
be entered for pltf.— RAWLINGS v. GENERAL 
TRADING Co., [1921] 1 K. B. 685; 90 L. J. 
K. B. 404;.124 L. T. 562; 37 T. L. R. 
ee 65 Sol. Jo. 220; 26 Com. Cas. 171, 


Annotation :—Apld. Cohen v. Roche, [1927] 1 K. B. 169. 


151b. ——- —-—-.]—-CoHEN v. Rocue, No. 76a, 
ante. 


152. Add. Annotalion :—Refd. Rawlings v. General 
Trading Co., {1921] 1 K. B. 635. 


Trading Co., [1921] 1 K. B. 635. 
.|—A purchaser alleged by his answer to 
a suit for specific performance, that he acted 
as a puffer in bidding for one lot, & also as 
uffer in bidding for another Jot, which was 
nocked down to him; & that he therefore 
purchased the lot, & signed the agreement for 
the purchase, as the agent of the vendor; but 
the statement in his depositions of the cir- 
cumstances attending the signature was 
somewhat different from that in his answer, 
& he had signed an order on his attorney 
for payment of the deposit money :—Held: 
there was not sufficient evidence of agency, 
& deft. was held to have purchased on his 
own account. 

Taking into consideration the signature by 
deft. of the memorandum of agreement, the 
contradiction between his answer & his 
examination, & his having given an order 
for the deposit in his own name, & on his 
own agent, it is impossible to contend that 
he purchased as the agent of pltf. (TURNER, 
V.-C.).— BENNETT v. SMITH (1852), 20 L. T. 
O. 8S. 28; 16 Jur. 421. 





Part V.—Deposit. 


171a. Failure to require deposit—-Whether breach 
of contract with vendor.}—Pltfs. entrusted to 
defts., who were auctioneers, a suit of armour 
for sale by auction. One of the conditions 
of sale was that the buyer should pay own 
108. in the £ or more if required in part pay- 
ment of the purchase-money, in default of 
which the lot might be put up again & 
resold. By another condition, on the failure 
of a buyer to comply with any of the condi- 
tions, the money deposited in part payment 
was to be forfeited. One B., who had 
previously bought for an American mil- 
lionaire, bid at the auction & the armour 
was knocked down to him. The auctioneers 
did not ask B. for a deposit, as they assumed 
that he was acting for the millionaire for 
whom he had acted before. The millionaire 
afterwards repudiated L.’s authority, & B., 
when asked to take the armour, could not 
pay for it. Consequently the sale was not 
carried out. In an action by the sellers 
against the auctioneers for breach of con- 
tract to procure the buyer to pay the 
deposit :—Held: there was no negligence or 
breach of duty on the part of the auctioneers 
in exercising their judgment, in the circum- 
stances, by not enforcing the conditions of 
sale as to a deposit, &, since on the evidence 
the armour would not have been sold if it 
had been put up again, there were no 
damages, & the action failed.—CyYRiL 
ANRADE, Lip. v. SOTHEBY & Co. (1931), 47 
T. Is R. 244; 75 Sol. Jo. 120. 

191a. -—— ——— Order for repayment under Law 
of Property Act, 1925 (c. 20), s. 49. ]—Lease- 
hold shops described in the particulars of 
sale as ‘‘ Valuable business premises ’’ were 
put up for sale by auction, subject to special 
conditions of sale & also to the National 
Conditions of Sale, by one of which, namely, 


the sixth, it was stipulated that the leases or 
copics thereof might be examined at the 
office of the vendors’ solicitors before the sale 
& that the purchaser, whether or not he 
inspected the same, should be deemed to 
have bought with notice of the contents 
thereof. Deft. only became aware of the 
sale on the day when it was held &, having on 
that day been supplied by the auctioneers 
with the particulars & special conditions, but 
not with the National Conditions, & relying 
upon the truth of the description in the par- 
ticulars, he bid at the sale and was declared 
to be the highest bidder thereat. He then 
signed the usual for:n of memorandum to the 
effect above stated & paid a deposit to the 
auctioneers. In the course of investigating 
the title it came to deft.’s knowledge for the 
first time that the leases under which the 
properties were held were subject to covenants 
which prohibited any other trade or business 
than that of a ladies’ outfitter, fancy draper & 
manufacturer of ladies’ clothing from being 
carried on upon the properties. In conse- 
quence of the existence of those restrictive 
covenants & the failure of pltfs. to procure 
their removal or the licence of the lessors to 
use the properties for the purposes of any 
business, deft. refused to complete the 
purchase. In an action by the vendors for 
specific performance in which deft. counter- 
claimed rescission of the contract & to 
recover his deposit :—Held : (1) asbop which 
could be used for one purpose only was not 
fairly described as ‘valuable business 
premises”’; & (2) such a misleading repre- 
sentation by pltfs. in their particulars of 
sale disentitled them, notwithstanding the 
sixth condition, to the assistance of the ct. 
to compel deft., who purchased in reliance 
upon the truth of such representation, to 


Cases 191a— 296. 


specifically perform his part of a contract 
for a consideration different from that which 
-he was led to expect. The action was dis- 
missed; & deft. was declared to be entitled 
to give a valid receipt to the auctioneers for 
the deposit.—CHaRLEs Hunt, Lp. v. 
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Patmur, [1931] 2 Oh. 287; 100 L. J. Ch. 
356; 146 L. T. 680; 75 Sol. Jo. 525. . 
An Ag to (2) Refd.’ Re Russ & Brown’s Contract, 


notations :—A8 
H 934] Ch. 34; Bellotti v. Chequers Developments, Ltd., 
1936] 1 All KE. R. 89. 


192. Add. Annotation :—Refd. Beyfus v. Lodge, 
[1925] Ch. 350. 


Part VII.—Rights and Duties in Relation to Vendor. 


218. Add. Annotation :—Refd. Cohen v. Roche 


(1926), 96 L. J. K. B. 946. 


219. Add. Annotations :—DiIstd. Blaustein v. Maltz, 
Refd. 


Mitchell & Co., [19387] 2 K. B. 142. 
Karflex, Ltd. v. Poole, [1933] 2 K. B. 251. 


225. Add. Annotation :—Consd. Harrods, Ltd. v. 


Lemon, [1981] 2 K. B. 157. 


240. Add. Annotation :—Consd. Trollope (Geo.) & 


Sons v. Martyn Bros. (1934), 50 T. L. R. 544. 


242a. Sale stopped by vendor.]—Davizs v7. Daws, 
Daws v. Davis (1980), 74 Sol. Jo. 6863. 


246. Add. Annotation :—Consd. Bow’s Emporium 


v. Brett (1927), 44 T. L. R. 194. 


255. Add. Annotations :—Consd. London Corpn, 
v. Lyons Son & Co. (Fruit Brokers), Lid. 
[1936] Ch. 78. Refd. Page v. Sully (1919), 
63 Sol. Jo. 55; Benton v. Campbell, Parker. 
[1925] 2 K. B. 410. 

257. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind (1927), 438 T. L. R. 783. 

260. Add. Annotation :—Refd. Hillen v. I. C. I. 
(Alkali), Ltd., [1934] 1 K. B. 455. 

263. Add. Annotation:—Consd. Britannia Hy- 
gienic Laundry Co. v. Thornycroft (1926), 
185 L. T. 88. 


.268. Add. Annotation :—Refd. Adams v. Morgan, 


[1923] 2 K. B. 234 


Part VIIIl.—Rights and Liabilities in Relation to Purchaser. 


278. Add. Annotations :—Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. Refd. Page 
v. Sully (1918), 63 Sol. Jo. 65 ; London Corpn. 
v. Lyons, Son & Co. (Fruit Brokers), Ltd., 
[1936] Ch. 78. 
Option to resell on purchaser’s default.] 
Goods were put up for sale by auction, the 
conditions of sale printed on the auctioneers’ 
catalogue providing: ‘‘ The lot to be taken 
away & paid for the day after sale,”’ & “ upon 
failure of complying with the above con- 
ditions all lots uncleared within the time 
aforesaid shall be resold.’’ A _ purchaser, 
through his own negligence, bid for a lot for 
which he had not intended to bid, & the lot 
was knocked down to him. He afterwards 
endeavoured to persuade the auctioneers to 
put up the lot for sale again, but they de- 
clined. Upon his refusing to pay, an action 
for the purchase price was brought by the 
auctioneers, & the purchaser contended that 
under the conditions of sale it was obligatory 
upon the auctioneers to resell the lot in 
question, & that he could be charged only 
with any deficiency upon resale :—Held: the 


280a. 
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cn he ae cn 





PART VII. SECT. 1. 


t i. —-~ Disappearance of purchaser 
— Lot not resold. |—Pitf. instructed defts. 
to sell his household furniture by public 
auction for cash without reserve. At 
the auction a suito of furniture was put 
up for sale, & after some bidding was 
knocked down to B. for £9 5s. 3B. went 
away, ostensibly to get the money, but 
did not return, & she could not be 


traced subsequently. The furniture 296 ili, —— 


had been no negligence on the part of 
defta.—ASHENDEN & Co. v. DORNEY, 
[1930] W. A. L. R. 111.—AUS. 
PART VII. SECT. 6, SUB-SECT. 2. 
240 fi. ——, }—Re M 
v. MoCOoLt (1881), 8 P. R. 480.—CAN. 


PART VIII. SECT. 2, SUB-SECT. 1. 





words “all lots uncleared shall be resold ”’ 
did not impose any obligation upon the 
auctioneers, but merely conferred upon them 
an option of reselling at their discretion, & 
the auctioneers were entitled to recover the 
full price at which the lot was knocked down 
to the purchaser.—ROBINSON, FisHer & 
HARDING v. Braar, [1927] 1 K. B. 513; 96 
L. J. K B. 150; 186 L. T. 284; 91 J. P. 59; 
43 T. L. R. 66, D.C. 


Add. Annotation :—Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 


Add. Annotation :—Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 


Add. Annotation :—Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 


293a. |—Paae v. Suutty, No. 30la, 
post. 


295. Add. Annotation :—Distd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 


296. Add. Annotation :—Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 


282. 


289. 


298. 
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responsible to the buyer.—-ARCHIBALD 
v. WASHER & Co. & KINNERNEY, [1923] 
N. Z. Ll. R. 185.—N.Z. 





aad 


m {, PR BS fi house & 
premises were put up for sale by public 
auction, but no eale was ected. 
Subsequently a sale by puvete treaty 
was made & the original conditions of 
sale were signed by ther purchaser. 
The purchaser paid the auctioneer the 
auction fees provided for by the condi- 


oCoLL, MCOOLL 


Pitti & C 


was not removed & defts. asked pltf. | entered into a hire-purchase agreement | tions of sale. The purchase subse- 
what they should do with it, but he | in respect of a motor oar. After | quently fell ‘through o to the 
refused to give any directions as to its | making his first payment ©. delivered | vendor's inability to get certain mtgees. 
disposal. Pltf. then sued defts. for | the car to W. to sell at public auction. | to join in the sale:—Held: the 
£9 58., the price of goods sold & | K. bought the car at an auction con- was not entitled to recover 


delivered or, alternately as cenages 
for negligence :—Held: the first cl 
could not be sustained in law & there 


ducted by W. :—Held 
the vendor having been disclozed to 
the purchaser at the sale W. waa not 


ure 
: the name of Bae auction fees paid by him to the 
auctioneer.—M‘NULTY v. HANRATTY 


(1917), 52 I. L. Ts 43.—IR. 


801a. Non-delivery—Goods Included in a lot by mis- 
take.|—In the. catalogue of a sale by auction 
& lot marked 103 to 109* was included, being 
various bundles of paper. Item 109* was 
a bundle which the auctioneer did not intend 
to be in the catalogue, & he purposed to sell 
it separately. It was, however, knocked 
down to pltf., & he paid for it, but the 
auctioneer refused to deliver it to him. The 
catalogue announced the sale as being ‘‘ By 
order of J. S. & others.” The buyer brought 
an action for damages against the auctioneer : 
Held: the various owners of the lots not 
being disclosed as the principals, & there 
being no disclaimer by the auctioneer of 
personal liability, the auctioneer was per- 
sonally liable’ for non-delivery; & the fact 


that the buyer accidentally learned of the | 


Vol. .—Auction. Cases 301a—387. 


ownership of lot 109* was not material.— 
PaaeE v. SULLY (1918), 68 Sol. Jo. 55, D. C. 


807. Add. Annotation :—Refd. Page v. Sully 


(1918), 63 Sol. Jo. 65. 


809. Add. Annotation :—Refd. London Corpn. v. 


Lyons, Son & Co. (Fruit Brokers), Ltd. 
(1935), 79 Sol. Jo. 558. 


311. Add. Annotation :—Consd. Benton v. Camp- 


bell, Parker, [1925] 2 K. B. 410. 


812a. -——.|—An auctioneer who sells a chattel on 


behalf of a principal does not by the mere 
fact of sale warrant his principal’s right to 
sell.— BENTON v. CAMPBELL, PARKER & Co., 
[1925] 2 K. B. 410; 94 L. J. K. B. 881; 
134 L. T. 60; 89 J. P. 187; 41 T. L. BR. 
662; 69 Sol. Jo. 842, D. C. 


Part IX—Rights and Liabilities in Relation to Third 


an Parties. 


813. Add. Annotations :—Consd. Benton v. Camp- 


bell, Parker, (1925] 2 K. B. 410. Refd. 


Lyons, Son & Co. (Fruit Brokers), Ltd., [1036] 
Ch. 78. | 


London Corpn, v. Lyons, Son & Co. (Fruit 387, Add. Annotations :—Refd. Vanderpant v. May- 


Brokers), Ltd., [1936] Ch. 78. 


826. Add. Annotation :—Refd. London Corpn. v. 


fair Hotel Co. (1929), 27 L. G R. 752; 
Harper v. Haden & Sons, Ltd. (1982), 102 
L. J. Ch. 8. 


AUDIENCE, RIGHT OF. 


See BARRISTERS; SOLICITORS. 


AUSTRALIA, COMMONWEALTH OF. 


See DEPENDENCIES AND DOMINIONS, 


Cases 1—46. 


1. 


4. 
6. 
18a. 


- 
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BAILMENT. 


Part I|.—In General. 


Add. Annotations :—Refd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353; Karflex, 
Ltd, v. Poole, [1933] 2 K. B. 251; Bryce v. 
Hornby (1938), 82 Sol. Jo. 216. 

Add. Annotation :—Refd. Union Transport 
Finance, Ltd. v. Ballardie, [1937] 1 K. B. 510. 


Add. Annotation :—Refd. Folkes v. King, 
[1923] 1 K. B. 282. 

Car park.]—The owner of a motor 
car left it on a private parking ground, & on 
payment of 1s. received from the attendant 
a ticket headed ‘‘ Seaway Car Park, Car Park 
Ticket”? & containing a receipt for ls., 
followed by the provision: ‘‘ The proprietors 
do not take any responsibility for the safe 
custody of any cars or articles therein nor 
for any damage to the cars or articles however 
caused ... all cars being left in all respects 
entirely at their owners’ risk.’’ Later when 








the owner returned for his car the attendant 


48. 


sk. Personobtaining possession & con- 


told him he had just given it to the owner’s 
friend. The man who had so obtained the 
car had neither the ticket nor the key to the 
car, which was locked; but he was able to 
get his hand through the windscreen & free 
the car. The car was never recovered, & the 


e 


16. 


38. 


owner brought these proceedings against the 
proprieters of the car park for damages. 
‘The negligence of the attendant was admitted, 
but liability denied :—Held: (1) the relation 
between the proprietors & the owner of the 
car was that of licensors & licensee, & there- 
fore the proprietors were under no liability 
whatever in regard to the car; (2) what had 
been done by the attendant did not amount 
to a misdelivery of the car; (3) even if the 
relationship between the parties was such as 
to constitute a contract of bailment & the act 
of the attendant amount to a misdelivery of 
the car, the conditions on the ticket relieved 
the proprictors of all liability ; (4) no term 
could be implied in the contract (if any) 
between the parties that the car should not 
be parted with without production of the 
ticket.—ASHBY v7 TOLHURST, [1937] 2 K. B. 
242; [1937] 2 All E. R. 837; 106 L. J. K.B. 
783; 156 L. T. 618; 653 T. L. R. 770; 81 
Sol. Jo. 419, C. A. 


Add. Annotation :—Refd. Re Oarrington, 
Ralphs v. Swithenbank, [1932] 1 Ch. 1. 


Add. Annotation :—Refd. Van Oppen v. 
Tredegars (1921), 37 T. L. R. 504. 


Part I1—Gratuitous Bailment. 


Add. Citation :—Palm. 381. 


Annotation :—Refd. Hill v. Vaux, 1 Ld. 
Raym,. 227. 
PART I. SECT. 1. resp. 





46. 


As regards the members of the . 
committee, any contract the 


Add. Annotations :—Refd. Coldman v. Hill, 
[1919] 1 K. B. 448; Betts v. Metropolitan 
Police District Receiver (1932), 48 T. L. R. 


380 li. Delivery of mineral-water 
bottles—Charge for detention of empties.) 





might 


trol of goods without oumer’s consent.) 
—To constitute a bailment it is suffi- 
cleut if the ballee, having obtained pos- 
session & control of the bailor’s goods 
without the latter’s knowledge or 
consent, afterwards acknowledges to 
the bailor that he holds them for him, 
& thereafter retains possession & 
contro! for him with his consent.— 
MaKOWER, MoBtaTH & Co., PRO- 
PRIETARY, LTp. v. DALGETY & Co., 
LTp., (1921) V. L. R. 365.—AUS, 


138i. -—— Licence to occupy floor 
space.}—-Deft. was owner of a private 
garage, & rented to plitf. the right to 
store his motor car therein. The 
garage had no dividing partitions or 
stalls, & no particular space was 
assigned to pitf. Pitt. was given a key 
of this garage & was able to enter at 
any time he saw fit todo so & remove 
& return his car as he chose :—Held : 
deft. was not bailee of pltf.’s car.— 
LESSER v. JONES, (1920) 47 N. B. R. 
318.—CAN. . 


141. —— Goods left at cloak-roam— 
Ball organised by committee.}—The 
committee hired a hall, & tickets were 
sold. A room was provided for a 
cloak-room, & a caretaker of this 
room hired at a remuneration pald 
by the committee: When resp. pre- 
sented his numbered ticket correspond: 
ing to the number placed on his coat 
it was found that another coat had 
been substituted for his:—Held: as 
regards the oaretaker, there was no 
implied contract between him & 


roake was a contract on behalf of the 
whole body, including resp.— CoRBNTT 
v. JAMIESON, (1923) N. Z L. R. 374.— 
30 1. —— Cab driver & cab proprietor.) 
—A taxi-cab co. hired cabs to drivers 
under a contract which purported to 
create the relation of bailor & bailee 
as between the letter & the hirer. The 
letting was for a period of twenty- 
four hours. At the termination of 
the hiring the driver was to return the 
cab immediately to the co.’s garage 
in good order & condition. If he so 
desired the driver cowld use the co.’s 
garage telephone, uniform & greasi 
& inspection services. He supplie 
his own petrol, but had to buy it from 
the co. Ho was to keep the cab in 
his own personal custody & was 
not to allow any other person to drive 
it. The cab was to be used exclusively 
for the carriage of passengers for hire. 
A rigbt to inspect the cab was reserved 
to the oo.’s servants. The driver 
agreed to pay as rent for the cab a 
certain sum at the conclusion of the 
hiring, such sum being a fixed Pe 
centage of the amount earned by him 
as fares during the hiring, the balance 
belonged to the driver. He had no 
specific right to a renewal of the agree- 
ment; but each day he took out a cab 
& contract enibod ying the above pro- 
visions was exccuted by him :—Held: 
the contract was one of bailment & not 
partnership.—CHECKER TaxicaB Co. 
oe {1930] N. Z L. R. 169.— 


6 


—}Pitf{s. sold mineral-water in bottles 
branded with their name. The course 
of dealing with customers was to 
invoice the bottles at a deposit rate of 
two shillings per dozen & when bottles 
were returned the customers were 
credited in full. Where bottles were 
not returned the customers, were 
debited with a charge for thenk pltfs. 
usually accecpting half the deposit rate 
for missing bottles where a deficiency 
was found to exist :—Held: the trans- 
action was in law a bailment in which 
bare possession of the bottles vested 
in the borrower, the true ownershi 
remaining in the lender.—CANTRELL 
COCIIRANE v. NEESON, [1926] N. I. 107. 


PART I. SECT. 2. 


sm. General rule.|—A man cannot be 
made a bailee of goods against his will. 
—McCCUTCHEON v. LIGHTFOOT, [1930] 
S.C. R. 108; 1D. L. R995; og. 
(1929) 1 D. L. R. 971; Ww. W. R. 
694: 38 Man. L. R. 160; revg., 1928} 
2 Ww. Ww. R. 240.—CAN. 

88 ii. ——-.]——Lone v. R. (1922), 
art R. 134; 21 Exch. C. R. 264 


63 
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so. Timber sold remaining tn mill 
yards—Warehouse receipt gtven to 
buyer.}—Held: seller gratuitous bailee 
for buyer.—FERGURSON v. EYER (1918), 
43 0. L. R. 190.—CAN. 

40 iii. —— Vuluables of bathers left 
with caretaker of bathing-shed. }—Applts. 


47. 


50. 


50a. 


were 
a gol 
resp. 


of a 


517; Oopper Export Assocn. Inc. v. Mersey 
Docks & Harbour Board (1932), 48 T. L. R.542. 
Add. Annotations :—Consd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. Refd. 
Coldman v. Hill, [1919] 1 K. B. 443; The 
Empress (1922), 92 L. J. P. 42; Bryce v. 
Hornby (1938), 82 Sol. Jo. 216. 


Add. Annotations :—Refd. The Santa Catha- 
rina (1919), 88 L. J. P. 170; The Cairnsmore, 
The Gunda, {1921} 1 A. O. 489; The Canadia 
(1922), 127 L. T. 499. 


.|—Plitf., who was a member of a 
residential club, of which defts. were the pro- 
prietors, gave the manager certain jewellery 
to lock up in a safe in the manager's office. 
The rules provided that ‘‘ No claim in respect 
of any property alleged to have been left or 
lost in the club-house will be entertained, & 
neither the club nor the proprietors shall be 
responsible for any article of value so left or 
lost in the club, but small articles of value 
may, on application to the secretary, be de- 
posited in the safe, but neither the club nor 
the proprietors shall be under any liability 
in respect of such deposits.’’ The jewellery 
was stolen fror the safe by the night porter 
employed by defts., who before engaging 
him had obtained references from two per- 
sons by whom he had been employed, but 
apparently had made no inquiry as to his 
previous career. After the theft it was dis- 
covered that he was an old & dangerous 
criminal :—Held: defts. had not used due 
care in engaging the night porter, & as the 
above rule did not negative defts.’ liability 
for damage due to their neglect to take such 





sued by resp. for the value of 
d watch & other articles Icft by 
in the custody of the caretaker 

bathing-shed conducted 


care of 
as a reseonally 


gratuliong haiies is to take the same 
is toods deposited with him 
prudent & careful 
man nicht fairs be expected to take 


Vol. O1.—Bailment. Cases 46—77. 


care, they were liable for the loss. —WILLIAMS 
v. CURZON SYNDICATE, LTp. (1919), 35 
T. L. R. 475, 0. A. 


Annotation :—Consd. De Parrell v. Walker (1932) 49 
T. L. R. 37. ' 


52. Add. Annotation :—Refd. Coldman v. Hill 
[1919] 1 K. B. 443. 

64. Add. Annotation :—Refd. Coldman v. Hill, 
[1919] 1 K. B. 448. 

65. Add. Annotation :—Refd. Layton v. General 
Steam Navigation Co. (1923), 180 L. T. 662. 

67. Add. Annotations :—-Consd. Coldman v. Hill, 
{1919} 1 K. B. 443. Distd. City of Baroda 
(Cargo Owners v. Hall Line (1926), 42 
Ts Ds ROW. 

67a, ——-- -- -~.}-—-BrycE v. Hornsy (1938), 82 
Sol. Jo. 216. . 

69a. Loss of goods.J—An innkeeper is not liable 


in trover for the loss of articles deposited in 
his house for the purpose of being forwarded 
by a carrier.—WILLIAMS v. GESSE (1837), 8 
Bing. N. C. 849; 7C. & P. 777: 4 Hodg. 
131; 5 Scott, 56,57; 132 E. R. 637. 

Annotation :—Refd. Wilkinson v. Verity (1871), L. R. 6 

C. P. 206. 

70. Add. Annotations :—Refd. Coldman »v. Hill, 
[1919] 1 K. B. 4438; G.N. Ry. v. L. EB. P. 
Transport & Depository, [1922] 2 K. B. 742, 


Add. Annotations :-~As to (2) Refd. Banco de 
Portugal v. Waterlow & Sons, Ltd. (1931), 
47 T. L. R. 859. Generally, Refd. Coldman 
v. Hill, [1919] 1 K. B. 443; Smith v. G. W, 
Ry. (1920), 37 'T. L. BR. 317; Re Wells, 
Swinburne-Hanharn ». Woward, [1983] Ch. 29. 
17. Add. Citation :—15 Jur. 1079. 


75, 


59 fil, —-— - -——.}- Defta. having by 
mistake removed a suit case from a 
railway carriage, took the most speedy 
means of restoring the sult case to tho 


by 
applits. & which were lost, presumably 
stolen :—IHeld: the fact. by under- 
taking the care of valuables belonging 
to bathers the use of the bathing-shed 
was rendered more attractive would 
constitute a considcration.—TIMAkU 
BOROUGH COUNCIL v. BOULTON, [1924] 
N. Z. L. R. 365.—N.Z. 


40 iv. ——.J—TPltf. hired a 
locker at deft.’s bathing sheds in which 
to place his clothes & effects & which 
was securely locked before he proceeded 
to bathe. Subsequently on opening 
the locker it was found to be empty. 
In an action based upon a contract of 
bailment the judge expresaly found 
that there was no one continuously 
employed on duty in the locker room 
sea) the absence of pitf. & returned 
a verdict for pltf. for the value of the 
articles placed in the Jocker :—Held: 
inasmuch as there bad been no finding 
of facts from which any duty owed by 
deft. to pltf. would arise there must be 
@ new trial—GREENWOOD v. WAVER- 
LEY MUNICIPALITY COUNCIL (1928), 28 
8S. R.N.S.W. 219; 45 N.S. W. WN. 
59.—AUS. 
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-J~—Pltf. on leavi 

a hotel was allowed to leave a locke 

bag in the baggage room, which was 
kept locked except when opened for 
taking luggage in or out. n calling 
for the bag he found contents had been 
stolen :—Held: tho hotelkeeper was 
a gratuitous bailee & bad exercised the 
reasonable care of a prudent man.— 





ii, —— 





BREWER v. CaLoni (1921), 29 B. C. R. 
457.—CAN. 

47 iii. ——- ——-.]—-GIBSON fv. WIL- 
BON & DOWNER (1922), 67 D. L. R. 
410.—CAN. 

47 iv. —-— --—.}—The duty of a 


of bias own property.—MUMFORD v. 
NORTHERN TRUSTS CO., [1924] 2 
W. W. Ri. 745.—CAN. 

47 v. Cloak-room— Of 
school. |—Boarda of Education are not 
insurera of school children’s clothing ; 
they are responsible for its Jose or 
injury only when it is caused by their 
negligence.-—-STHVENBON wv. TORONTO 
RoaRD OF EpucatTion (1919), 46 
O. L. R. 146; 17 0. W. N. 52.—CAN. 

47 vi. Of racing 
club.}—lResp. sued applta., a racing 
club, for the value of a coat which she 
had left at applts.’ cloak-room at the 
racecourse, & which disappeared from 
there. Resp. was bolder of a ticket. 
for the race meeting, but paid nothing 
for the deposit of the coat. There 
were hung on the walle of the waiting- 
room notices stating that while every 
care would be taken of deposited 
articles the club accepted no respon- 
sibiiity for same :—Held: there wae a 
want of care on the part of applte. 
in discharging the duty they had 
accepted. — WELLINGTON RACING CLUB 
v. Symons, [1923] N. Z. L. R. 1.—N.Z. 


i. -}~—The exhikiting of 
a aoe at a dog show constitutes a bail- 
ment for the henefit of both the 
exhibitor & the club or assocn. holding 
the exhibition, & the latter are Hable 
for their own carelessness notwitb- 
standing a provisions {fn the entry form 
signed by the exhibitor that “‘ it shall 
be a condition of entry that the club 
shall not be Hable for loss or damage 
to any exhibit occasioned by fire, 
accident, condition of structure, or 
negligence of other exhibitors or of 
the officials or servants of the olub or 
otherwise." — ANDREW v. GRIFFIN, 
{1918) 1 W. W. R. 274; affd., [1918] 
1 W. W. R. 532.——CAN. 
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owner by placing it on a stcamer about 
to leave for ea point on tho railway :— 
Held: (1) defts. as bailees without 
reward were bound to use as much 
diligence tn dealing with the goods in 
their possession as they would in 
dealing with their own: (2) in deliver- 
ing the suit case to a flreman on the 
atenmer to be delivered to the mate, 
defta. failed to acquit) themselvea of 
the responsibility resting upon them.— 
McCowan v. McCuLvocH, {1926] 1 
D. L. R. 312; 568N.8. R. 320.—CAN., 


65iv. —— .J—Tho fact that a 
chattel has been lost or injured in 
the hands of a gratuitous bailee raisca 
a prima facie presumption against 
him. That presumption, however 
may be rebutted by hia proving that 
be was not to blame for the loss 
or injury.—MUMFORD tv. NORTNERN 
Tees Co., (1924) 2 W. W. R. 745.— 

AN. 


PART Il. SECT. 1, SUB-SECT. 4. 


97 i. Righta of finder against all but 
true owner—-Money found in shon.}—- 
Deft. was a shopkeeper, & pltf., a 
salesman tn the shop, picked up from 
the floor a roll of banknotes, & handed 
it to deft., who caused inquiry to be 
made for the owner. No claim was 
made, & deft. kept the notes :—J/eld: 
the property was “ Jost,’’ & as against 
all other persons than the owner, the 
tinder became the substantial owner of 
the thing found by him, & pltf. was not, 
by reason of being in the employment 
of deft., deprived of his rights as a 
finder.—HAYNEN  v. MUNDLE, 22 
C. L. T. 152.—CAN, 

77 ik. —— Or in bank.}—A 
clerk in a benk noticed lying on a desk, 
used by patrons of the bank tn tho 
public portion of the premises, a wallet 








Cases 88—137. 


88. 
90a. 


Ol. 


96. 


100. 


Add. Annotation :—Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 

——— Liability where goods recovered by 
owner.|—Trover & conversion lies for goods 
found & converted although they come 
afterwards to the hands of the party that te 
them (Rou, C.J.).—Gowr v. —— (1651), 
Sty. 261; 82 EH. R. 695. 

Add. Annolalions :—Refd. Leitch (William) 
& Co. v. Leydon; Barr (A. G.) & Co. ». 
Macgeoghegan (1980), 47 T. L. R. 81; United 
Fruit Co. v. Frederick Leyland & Co. (1930), 
47T. L. R. 38. 

Add. Annotations :—Consd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 858. Refd. The 
Empress (1922), 92 L. J. P. 42; Bryce v. 
Hornby (1938), 82 Sol. Jo. 216. 

Add. Citations :—sub nom. PARRY v. ROBERTS, 
8 Ad. & El. 118; 5 Nev. & M. K. B. 669 ; 
41.J. K. B. 189. 


108a. S. P. PARRY v. ROBERTS (1838), 8 Ad. & El. 


104, 
106. 


13838. 


118; 5 Nev. &M. K. B. 669; 41. J. K. B. 
189 ; 111 E. R. 358; sub nom. BARRY v. 
Roserts, 1 H. & W. 242. 

Add. Annotation :—-Refd. Bryce v. Hornby, 
(1938), 82 Sol. Jo. 216. 

Add. Citation :—sub nom. ANON., Cary, 9. ° 


Add. Annotation :—Refd. Rekstin v. Severo 
Sibirsko Gosudarstvernnoe Akcionernoe 


Part Il1—Bailment for 


Add. Annotations :—Refd. Coldman v. Hill, 
(1919) 1 K. B. 443; The Empress (1922), 92 
L. J. P. 42; Halliwell v. Venables (1930), 99 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


Olschestro omseversats & Bank for Rus- 
sian Trade, Ltd., [1983] 1 K. B. 47. 


107. Add. Annotation :—Refd. McAlister (or 
Donoghue) v. Stevenson, [1982] A. 0. 562. 


108. Add. Annotations :—Consd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. Refd. 
Bryce v. Hornby (1938), 82 Sol. Jo. 216. 


118. Add. Annotation :—Refd. Sack v. Jones, 
[1925] Ch. 235. 


122. Add. Annotation :—Refd. Smith v. Wood 
(1928), 189 L. 'T. 250. 


.]J—If I have a load of hay, & 
another will come & mingle his hay with 
mine, in this case I may well take & detain 
the whole (CRoKR, J. ).—DowGLas v. KENDALL 
oe as reported in 1 Bulst. 93; 80 EK. R. 








128a. 


125a. S. P. Price v. Groom (1848), 11 L. T. O. S. 
475, N. P.; on appeal, 2 Exch. 542. 


131. Add. Annotation :—Consd. Lambert v. I. R. 
Comrs, (1927), 12 Tax Oas. 10538. 


Distinct chattels.]|—-The doctrine of con- 
fusion of property does not apply to distinct 
chattels like chairs & tables, but to com- 
modities such as corn, wine, oil & the like, 
of which there can be a commingling of sub- 
stance (BRAMWELL, B.).—SMITH v. TORR 
(1862),3 F. & F. 505. 





181a. 


Valuable Consideration. 


186. Add. Annotation :—Refd. Coldman v. Hill, 
[1919] 1 K. B. 443. 


lL. J. I. B. 353; Bryce v. sLOrnDY (1938), 82 | 187. Add. Annotations :—Consd. Winkworth v. 


pol: Jo. 216. 


containing money, & banded it over 108 iv. 








Haven, +1082) 1 eas ee cae anere: eae 


_}—Dotta. having | Held: as it was not a that the 


to the manager for the rightful owner delivered their motor-truck to pitts. horse had ever broken a halter shank 
who never was discove or appeared to be repaired, pitfs. lent defts. a truck | before, or that the shank was not as 
to olaim it :—Z/eld: the money was | forthe time their own was@nderrepair. | strong as halter shanks usually were, 
‘“‘lost."—HEDDLE wv. BANK oF | The borrowed truck was injured while | deft. was not liable-—TEMPLETON v, 
HAMILTON (1912), 17 B. C. R. 306.— | being driven by defts.’ servant, & | WappINGTON (1904), 24 C. L. 

CAN, pltfs. sued for damages, alleging | Occ. N.151; 14 Man. L. R. 495.—CAN, 


not 


motor car leaves it at a garage to be 
repaired & is given, without charge, ao 

motor therefrom for use in the mean- | BRos., {1930} 4 D. 
time, ho is a bailee from the garage | O. L. R. 616.—CAN. 


PART Ii. SECT, 8. negligence :—Held : 





defts. were gra- 1386 iv. Liability for acts of ser- 


tuitious bailees, the bailment being for es 
1081. Duties of borrower—Measure | their sole benefit, & the onus was upon ielleade Bein giiee tae Dah eeette dat ad 
of diligence.}—Where an owner of a | thom to prove that they were not | gate custody over night. During the 


pre without reward unless it 
e that the work of ropair is the PART III. SECT. 


consideration for the loan of the car. 
He ia therefore bound to take reason- 133 il. 
able caro of the oar hired, & if it be 





received by him in good condition & rj — 


he returnos it damaged & fails to give 
any account of the time, placo & man- 
‘ner of the injury, the law will presume 


that 


w.w. 
108 


ty of even slight negligence.— | night the night watchman in charge 
IVERDALE GARAGE, LTD. v. BARRETT of the garage took the car aut for “his 


L. R. 429; 65 | own purposes, contrary to his 
Per otake nstructions & without their 
nowledge. While being driven by 
1, SUB-SECT. 1. the night watchman the car collided 


with another car & was damaged :— 
Not liable for theft— 
Motor car left at garage—Garage under Held : as the defenders had delegated 


McKENNA their duty of keeping the car safe) 


they were liable pursuers for the 
servant’s failure ah a 


(21), 57 DebeB R. 725; 64.N. 8. K. | secured io the garage to their servant, 


185 li. ———  ———.}—-A__ restaurant pearls Motors, GLascow, LTp. 


he has been negligent.—BiJOU | keeper who invites customers to deposit | Crssn Garace & Motor Co., : 
MOTOR PARLORS ¥. EL, Raadersy Oy articles of clothing temporarily a | [1925] “S. "O. 796.—SCOT. 


il. us to negative 





R. 706; 39 D. L. R. 410.—CAN, lace provided by him for that purpose 136 v. —— ——.}-Pltf., a customer of 
fs a bailee for hire & not a gratuitous | deft., left his motor-car et deft.’a ser- 


On 
negligence. j—Pitt. _ loaned deft. his | bailee, It is part of the accommoda: | vice station to be supplied with & 


traction engine to be used for hauling 


tion for which the keeper of the | oi] & washed. There were no f ties 


a gasoline anginve to start same. While | restaurant receives his recompense | at the station for washing the car, & 


being used for haulin 


a separator | from his customers. The bailee in 


deft.’s servant, as was his duty, took 
& garage to be 


over rough ground © tte crankshaft | such s case is bound to exercise | out the car to drive it to a 


broke :—-Held : the onus was on deft. 
to negative negligence on bis part, &, 


for the | washed. On the way to the 


ordinary diligence in caring garage 
ecole aa eatearted{ . gr & is liable =) the servant changed his mind & drove 


not having discharged this onus, he f failure to do s0.—MURPHY th in another direction ‘* 

Mi Lac tren — Bees; 8 v. any (1819), 52 N. 8. R. ees —CAN. frolic of his oe. es jolie es he 
OaTS, 136 ii. —— —— le keeper.}— | ran the car into a telephone pole - 

D. L. R. 418; 14 Sask. R. a7. — | Pitf.’s mare, kept for Sin in an open | damaged the car :— “Held : det 


108 iif. —w ree Yaka yy @. 
Oe (Sask.), [1928] 3 D. L. R, 248,— 


a oe wrhioh was 


eft., 
stall in deft.’ stable, was kicked by | master, was liable in damages for the 


kept in the oini wronetal OCC es pvante Van 
haa broken 9 sdoining GEEL v. WARRINGTON, [1929 ae R. 


stall 
chank d Audie the alot ne poeibces = O44: 63 0. L. R. 143.—0 


8 


140. 


140a. 


v. Hill (1918), 88 L. J. K. B. 491; Welden 
v. Smith, [1924] A. CO. 484. 


Add. Annotations :—Consd. Turner v. Civil 
Service Supply Assocn., {1926] 1 K. B. 50. 
Refd. Coldman v. Hill, {1919} 1 K. B. 
443; The Santa Catharina (1019), 88 L. J. P. 
170; Williams v. Curzon Syndicate (1919), 
35 T. L. R. 475; Gibaud v. G. E. Ry., 
{1921] 2 K. B. 426; Reynolds v. Boston 
hae Sea Fishing & Ice Oo. (1921), 88 
T. L. R. 22; Rutter v..Palmer, [1922] 2 
K. B. 87; Layton v. General Steam Navi- 
gation Co. (1928), 180 L. T. 662; Fagan 
v. Green & Edwards (1925), 70 Sol. Jo. 185; 
Gosse Millard v. Canadian Government Mer- 
chant Marine, American Can Co. v. Canadian 
Government Merchant Marine, [1927] 2 K.B. 
432; Calico Printers’ Assocn., Ltd. v. 
Barclays Bank (1930), 145 L. T. 51; Aslan 
v. Imperial Airways, Ltd. (1933), 49 T. L. R. 
415; Brooks Wharf & Bull Wharf, Ltd. v. 
Goodman Bros., [1937] 1 K. B. 534. 


Car driven ‘‘ at customer’s sole risk.’’]-—— 
The owner of a motor car deposited the car 
for sale on commission with deft., the keeper 
of a garage, upon the terms of a printed 
document containing the clause: ‘‘ Cus- 
tomers’ cars are driven by our staff at 
customers’ sole risk.’”? The car was sent out 
by deft. in charge of one of his drivers to be 
shown to a prospective purchaser, & was 
injured owing to the negligence of the driver : 
—Held: the above clause protected deft. 
from liability for the negligence of his 
servants.—RUTTER v. PautmMer, [1922] 2 
K. B. 87; 91L.J. K. B. 657; 127 1.. T. 419; 
38 T. L. R. 555 ; 66 Sol. Jo. 576, C. A, 





Annotations :—Apld. Forbes, Abbott & Lennard v. G. W. Ry. 


(1927), 138 T. L. 286. 
Ltd. v. Barclays Bank (1931), 145 L. T 
ford v. G. y. arty 4 ; 

Imperial Airways, Ltd. (1933), 149 L. 


Consd. Calico Printers’ Arsocn., 
. 61. Refd. Ders- 
TT. L. R. 527; 
T. 276. 


W. Ri 


140b. —-— No Ilability for any accident or damage 


141 iv. 
for reward, or &@ 
the same legal oO 
bailee, is sued for the loss of goods, the 


onus 


occur through any want of reason- 


able 


empores is 
Mo 


v. 
V.L 


1417. ——- -———.}}—-The burden is 
on pitf. in the first instance to ostablish 
neg nee, but where the loss is | ment of a 


established or the goods are not 
returned, a sufficient case is 
against the bailee to put him upon his 
defence. The law in such case pre- 
sumes negligence to be the cause of 


the 


ig no explanation of the cause of loss 
& deft. faile to meet the 


case 
for the consequences of 
MURPHY v. Hart (1919), 
79.—CAN. 


D 


—Whether bailee liable for negligence. }— 
Pitf., the owner of a steam trawler, sent the 
trawler to be examined ona slipway belonging 
to deft. co., who were ship repairers. <A 
clause in the contract under which defts. 
allowed the use of their slipway provided 
that ‘‘ All persons using the slipway must 
do so at their own risk & no liability whatever 
shall attach to the co. for any accident or 
damage done to or by any vessel either in 
taking her to the slip or when on it or when 


-}—Where a balillee 
perecn who is under 
ligations as such a 


141 vi. 











1062,—CAN. 
141 vii 





of proving that the losa did not 


care on the part of deft. or his 
upon deft.——MAaKOWER, 
EATH & Co., PROPRIETARY, LTpD. 
Co., Lrp., (1921] 


ALGETY & gamage. 
. R. 365.—AUS. 


occurred on 
ra 


loss or non-return. Where there 


ma facte 
him he will herd Hable 


nee OR. 


Axlan 2. ! 





atored with a bail 
damaged while under his charge the 
onus is on him of showing that he took 
all reasonable care to prevent such 
ap action against a 
garage proprietor for damage to a 
motor car caused by a fire of unknown 
origin which broke out in the garage 
in which the car was stored some hours 


Vol. IL—Bailment. Cases 187—168. 


launching from it... .’’ The trawler was 
put on the cradle & was drawn out of the 
water, but suddenly she fell over on her side 
& wasdamaged. In an action for negligenee : 
—Heald: the above clause, though it did not 
expressly mention negligence, protected defts. 
from liability.—REYNOLDs v. BOSTON DEEP 
Spa FisHinae & Ice Co., Lrp. (1922), 38 
T. L. BR. 429, O. A, 


Annotations :-—Distd. Forbes, Abbott & Lennard v. Great 


Western Ry. (1927), 96 L. 
51. 


nters’ Assocn., 


J. K. B. 995. Consd. Calico 
Ltd. v. Barclays Bank (1931), 145 L. T. 
Refd. Rutter v. Palmer, [1922] 2 K. B. 87; Aslan v. 


Imperial Airways, Ltd. (1933), 149 L. T. 276 


141. 
142. 


148. 


144, 


145. 


148. 


159. 


163. 


——.J—-CAMMAERT UW. 
GRASBWOLD (Alta.), [1926] 2D. L. R. 


-}—Where 
ee for rewar 


after the apparent complete extinguish- 
revious fire which 
the evening prior to the 
morning on which the fire in question 
hercin started. :—Held: the finding of 
the trial jndge that the proprietor 
had discharged the onus on 
disproving negligence was warranted 
by the evidence &, therefore, should 
be ROMANO v. COLUMBIA 
Morors, Lrp., [1930] 1 W. W. R. 159; 
1D. L. R. 815; 42 B.C. R. 188 ; ofE.» 
1929) 4 D. L. R. 1064; 2 W. W. 
686.—CAN. 


Add. Annotation :—Refd. Coldman v. Hill, 
[1919) 1K. B. 448. 


Add. Annotation :—Refd. Layton v. General 
Steam Navigation Oo. (1923), 180 L. T. 662. 


Add. Annotations :—-Consd. Brooks Wharf & 
Bull Wharf, Ltd. v. Goodman Bros., [1937] 
1K.B.534. Refd. Gosse Millard v. Canadian 
Government Merchant Marine, American 
Can Co. v. Canadian Government Merchant 
Marine, [1927] 2 kK. B. 432. 

Add. Annotations :—-Consd. Layton v. General 
Steam Navigation Co. (1923), 130 L. T. 662; 
Gosse Millard v. Canadian Government Mer- 
chant Marine, American Can Co. v. Canadian 
Government Merchant Marine, [1927] 2 K. B. 
432: Calico Printers’ Assocn., Ltd. v. 
Barclays Bank (1930), 145 L. T. 51. Refd. 
Coldman v. Hill, [1919] 1 K. B. 443; The 
Santa Catharina (1919), 88 L. J. P. 170; 
Williams v. Curzon Syndicate (1919), 35 
T. L. R. 475; Fagan v. Green & Edwards 
(1925), 70 Sol. Jo. 185; Turner v. Civil 
Service Supply Assocn., [1926] 1 KK. B. 50; 
Brooks Wharf & Bull Wiarf, Ltd. v. Good- 
man Bros., [1937] 1 K. B. 534. 


Add. Annotation :—Consd. Pennington v. 
Reliance Motor Works, [1923] 1 K. B. 12 7. 


Add. Annotation :—-Refd. British Trawlers 
Federation, Ltd. v. London & North Eastern 
Ry. Co. (1932), 147 L. T. 313. 

Add. Cilation :—-88 L. J. K. B. 65. 
Annotation :—Refd. Auchteroni v. Midland 
Bank, [1928] 2 K. B. 204. 

Add. Annotations :—Consd. Gibaud uv. G. E> 
Ry., [1921] 2 K. B. 426. Apld. Buerger v: 
Cunard S.S. Co., [1925] 2 K. B. 646. Refd. 
The Cap Palos, [1921] P. 458; L. & N. W. 
Ry. v. Neilson, [1922] 2 A. C. 263; The 


eee ce a Ro 


sa. Goods stored in unsuitable 
temperature.J—Deft. held Hable for 
storing meat in a room used for storin 

r, which requires a differen 
temperature.—-HINEHART v. INLAND 
lok & CoLp SroraGEe Co. (1935), 2 
D. L. R. 803.—OAN. 


sd. Car left in car park--Ticket 
limiting liability—Notice.~-The owner 
of a car park is fiablo on loss of the car 
When the words on the ticket issued 
limiting liability were so small as not 
to be noticeable. —SLrOooNER v. STARK - 
MAN, [1937] 2 D. L. R. 58%; O. f. 
542.—CAN 


oods 
are 


had 
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167 iv. Ship recetved in dry 
dock—Inju by water when moored 
in unsafe place.}|--PORTER & SONS v. 
Muir Bros. Dry Dook Co., [1929] 2 
D. L. BR. 661; 63 0. L. R. 437.—CAN. 


161 vi. Read now “* 163ai.” 
161 vii. Read now ‘* 168a ii.”’ 





him of 


Cases 163—192a. 


Refrigerant, [1925] P. 130; Tate & Lyle, 
Ltd. v. Hain S.S. Co. (1934), 151 L. T. 249; 
pes Rendal v. Arcos, Ltd., [1937] 8 All E. R. 


168a. ——— Evidence of negligence—Failure to 


164. 


168. 


170. 


171. 


184. 
187. 


190. 


192. 


examine goods periodically.|—-Resps.’ wheat 
was stored at applts.’ warehouse, which 
was allowed to become congested with grain 
of various kinds, including maize, which 
had a special tendency to heat, & ape 
were in consequence unable to fulfil the 
obligation they were under to respa. to exe- 
cute their orders to turn & cool as expe- 
ditiously as they were bound to do. Resps.’ 
wheat was moist, & there was evidence that 
even a small rise in the surrounding tem- 
perature might, unless it was: expeditiously 
turned, cause it to heat Held : appits. 
wore liable.—LIVERPOOL GRAIN STORAGE & 
TRANSIT Co., Lrp. v. CHARLTON & BAGSHAW 
(1918), 146 L. T. Jo. 20, H. L. 


Add. Annotation :—Refd. Coldman v. Hill, 
(1919) 1 K. B. 443. 


Add. Annotalions :—Generally, Refd. Lloyds 


Bank v. Chartered Bank of India, Australia & | 
China, [1929] 1 K. B. 40; The Arpad, [1934] 


P. 189. 


Add. Annotation :—Refd. Aslan v. Imperial 
Airways, Ltd. (1933), 149 L. T. 276. 


Add. Annotation :—Consd. Engel v. Lan- 
ae & General Assce. (1925), 41 T. L. R. 
08. 


Add. Annotation :—Refd. L. & N. W. Ry. 
v. Hudson, [1920] A. C. 324. 


Add. Annotation :—Apld. Caldecutt v. Piesse 
(1932), 40 T. L. R. 26. 

For ‘‘ Company not responsible for package 
over £10,’’ read ‘‘ Company not responsible 
for package over stated value.’’ 


Add. Annoiation :—Refd. Gibaud v. G. E. Ry. 
(1921), 125 L. T. 76. 

Add. Annotation :—Consd. Gibaud v. G. E. 
Ry., [1921] 2 K. B. 426. 


192a. —--~ Loss of luggage left outside cloak- 


163a ili. 


room.|——A condition in a railway cloak-room 


.)— Pitt. 











it, & such dofect should have been 
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ticket purporting to exempt the railway co. 
from responsibility for articles above a 
specified value deposited in the cloak-room 
except on certain terms, & assented to by the 
erson taking the ticket, is not prevented 
rom being part of the contract & from pro- 
tecting the co. merely because it is unreason- 
able, provided that it be not so extravagant 
as to imply, & there is no other evidence to 
show, that that person’s assent to it has been 
obtained by fraud, or so irrelevant as to be 
foreign to the contract. 

Plitf. took his bicycle to the cloak-room 
at a station of deft. co. for the purpose of 
depositing it there, paid to the official the 
charge demanded, & received a ticket pur- 

rting to be a cloak-room ticket upon the 
ace of which was legibly printed the follow- 
ing condition: ‘‘ The co. will not be in any 
way responsible in respect of any article 
deposited the value whereof exceeds £5, 
unless at the time of deposit the true value 
& nature of the article shall have been de- 
clared, & ld. per £1 sterling of the declared 
value be paid for each day or part of a day 
in addition to the ordinary cloak-room 
charges.’’ The value of the bicycle exceeded 
£5, but pltf. made no declaration of value 
or additional payment. The bicycle was 
standing at the open door of the cloak-room, 
but the official told pltf. to leave it there as 
he would put it away. When plitf. returned 
to claim the bicycle it could not be found. 
In an action by pltf. against defts. for the 
value of the bicycle defts. relied upon the 
above condition. It was found in effect 
that pltf. knew that there was printing on 
the ticket, that he believed it contained a 
condition, & that defts. had done sufficient 
to give pitf. notice of the condition; & it 
was not found & there was no evidence to 
show that pltf.’s assent to the condition had 
been obtained by fraud. It was further 
found that owing to the negligence of the 
official in leaving the bicycle at the door of 
the cloak-room it had been stolen :—Held: 
(1) assuming that the condition was un- 
reasonable which, semble, it was not, defts. 
were not, merely on that ground, prevented 


pitf. was entitled to recover was 


placed apples in the cool stores of deft. 
The applies were in good order & con- 
dition when they were placed in the 
store. Several months later the apples 
were taken out of the store con- 
siderably damaged & deteriorated :— 
Held: it was the duty of deft. being a 
bailee for reward to provide a cool 
store fit for the purpose intended, & 
to maintain the proper temperature 
& proper circulation of cold air in 
the store by efficient means, & to store 
the apples in such manner nas would 
ensure access of the cold air to tho 
fruit; & as fruit was liable to be 
injuriously affected by failure to 
erform any of these duties, & might 
hecoIie affected at any timo, {t was the 
duty of deft. to inspect the fruit in the 
store at reasonable times, &, if indica- 
tions of deterioration were observed, 
to notify pltfs., &, if nocessary & 
practicable, to take steps to protect 
the goods from further damage.— 
AuROoRA TRADING Co., LTD. & Jack: 
SON v. NELSON FREEZING Co., LTD., 
(1922) N.,Z. L. R. 662.—N.Z. 


163a iv. —— —— Fatlure to inspect 
premises— Defective wharf.J)—Held : the 
collapse of the wharf was due to 
failure of worm-caten piles supporting 


known {f proper dilizence had been 
used in inspection.—FuRNKSS WITHY 
a re ©. AHLIN (1918), 42 D. L. R. 


sp. Delivery to urchaser without 
production of lake-bills of lading.}+— 
Held: defts., an elevator co., to whom 
the goods had been shipped for storage, 
wero liable.—NORTHERN GRAIN CoO., 
LTD. v. GODERICH ELEVATOR & TRAN- 
str Co., LTp., [1926] 1 D. L. R. 297; 
(1926) Ss. C. R. 120.—CAN. 


172 il. .J—PIltf. delivered goods 
to defts., a warehouse co., for storage. 
The warehouse contract provided that 
the responsibility of the co. ‘* for the 
contents of any piece or package is 
limited to the sum of 850, unless the 
value thereof is made known at the 
time of storage & receipted for in the 
schedule; an additional charge wi!) 
be made for higher valuation.”’ The 
goods, which were in several packages. 
were stored without a declaration of 
value & without any additional charge 
for a higher valuation. Through the 
negligence of defts.’ servantae, the goods 
were included in a shipment of other 
goods & sent to England. Some of 
pitf..a goods were lost, & others 
damaged :—Held : 


10 





the amount which 


limited by the clause of the warehouse 
contract.—MAUNSELL wv. GAMPBELL 
SECURITY FIREPROOF SToRaGE & 
MOVING Co., LTD., [1921] 2 W. W. R. 
348; (1921) 2 W. W. R. 579.—CAN. 
172 lili. .}—A cold storage co. 
gave a receipt for hops stored with 
them which bore, ‘‘ The co. will use 
every endeavour in taking care of all 
goods consigned to its charge, but 
will not be held responsible for any 
damage whatsoever. ... All goods 
are received subject to the conditions 
on the back of this receipt.’’ The firat 
condition on the back was, ‘** The co. 
will use every endeavour in taking 
care of all am ae consigned to its 
charge, but 1 not be held responsible 
for lors or damage to goods atored 
through maintaining too high or too 
low a temperature in the stores, failure 
of machinery, buildings or plant fire, 
or any other cause whatsoever other 
than theft ’’:—Held: the contract 
meant that defenders promised to do 
their utmost to take care of the hops, 
but that, if their efforts were unauc- 
cessful for any cause other than theft, 
they were not to be liable in ages.-— 
BALLINGALL & SON v. DUNDEE ICE 
& Comp SToraGE Co. [1924) 8. G 
238.—SCOT. 





from relying upon it, inasmuch as it was not 
so extravagant as to imply that pltf.’s assent 
to it had been obtained by fraud, ar so 
irrevelant as to be foreign to the contract ; 
(2) defts. were protected by the condition, 
although the bicycle had not been deposited 
within the cloak-room; (3) on the above 
facts & findings judgment should be entered 
for defts.—GIBAUD v. GREAT EASTERN Ry. 
Co., [1921] 2 K. B. 426, 90 L. J. K. B. 635; 
125 L. T. 76; 37 T. L. R. 422; 65 Sol. Jo. 
454, C. A. 


Annotations :—As to (Z) Consd. L. & N. W. Ry. v. Neilson, 


(1922) 2 A. 
{1921} 3 K. 
Nunan v. egutters Ry. (1923), 130 bal .. 1315 
Cunard 8. &. 

(1925) P. rao” 
Lite Line, Ltd., [1931) 2 K. 


Tolhurst, (1937] 2 Kk. 


C. 263. 


B. 473; 


Refd. Armour v. Walford (London), 
The Cap Palos, [1921] P. 458; 
Buerger v. 
Spa 2 K. B. 646: The Refrigerant, 
General Vv; Retd, pesca. Mango & Co. v. 
48; . F. Humphrey, 

. Baxter, Hoare & Co. PERT TED “T, 603 ; Ashby 
B. 242; A/S. Rendal v. Arcos, 


Ltd., (1937] 3 AB. R. 577. 


194. 


Add. Annotation :—Consd. Gibaud v. G. E. 
Ry. (1921), 125 L. T. 76. 


195a. ——- ——- —-—.j—-DovVER v. MILts (1831), 


5 C. &P.175; 172 E. R. 928, N. P. 


Annotation :-—Refd. Colepeppre v. Good (1832),5 C. & P. 380. 


1 97. 


198. 


199. 


201. 


208. 


207. 


211. 


212. 


215. 


Add. Annotatio.s ;—Expld. & Distd. Thomp- 
son v. London, Widland & Scottish Ry. Co., 
[1930] 1 K. B. il. Consd. Gibaud v. G. E. 
Ry. (1921), 125 L. T. 76. Apld. Ehinger v. 
S. E. & C. ty, & The Pullman Car Co. (1922), 
38 T. L. R. 678: Hearn v. Southern Ry. 
(1925), 41 T. L. R. "805. Consd. Thompson v. 
L. M. & S. Ry. (1929), 98 L. J. K. B. 615. 
Apld. L’Estrange v. Graucob, Ltd., [1934] 2 
Kk. B. 394. 


Add. Annotations :—Apld. Thompson v. lL. M. 
& S. Ry. (1929), 98 L. J. K. B. bis. Refd. 
Gibaud v. G. E. Ry. (1921), 125 L. I. 76. 
Add. Annotation :— Refd. Bryce v. ilornby 
(1938), 82 Sol. Jo. 216. 


Add. Annotations :—Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay »v. TYriscoll, 
[1929] 1 K. B. 470; Alexander v. Rayson, 
{1936] 1 K. B. 169. 


Add. Annotation :—Refd. Bottomley v. Ban- 
nister (1931), 101 L. J. K. B. 46. 


Add. Annotation :—As to (2) Refd. Franco- 
British Ship Store Co. v. Compagnie des 
Chargeurs Francaise (1926), 42 T. L. R. 735. 


Add. Annotations :—Refd. Geddling v. Marsh, 
[1920] 1 K. B. 668; Aslan v. Imperial Air- 
ways, Ltd. (1933), 49 T. L. R. 415. 


Add. Annotation: — Apld. Point Anne 
Quarries v. The M. F. Whalen (1922), 39 
T. L. R. 37. 

Add. Annotations :—Consd. The Kate, [1935] 
P. 100. Refd. Britannia Hygienic Laundry 
Co. v. Thornycroft (1926), 1385 L. T. 83; 
Dobell C. (G.) & Co. v. Barber & Garratt 
(1930), 47 T. L. R. 66; Cammell, Laird & 
Co. v. Manganese Bronze & Brass Co., [1933] 
2K. 3B. 141. 


216a. Duty to keep in repair.|Where a person 


hires a specific thing for the purpose of using 
it, unee is an anaphed oe on as Path 
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Annotations :—Refd. The yer Cock, [1911) P. 208: 


Vol. I1.—Bailment. Cases 192a—2383. 


of the letter that he will in the meantime 
keep the thing, as I should say, in repair, 
that is, he will not by want of reasonable 
care after the contract is made allow it to 
become worse than it was at the time the 
contract was made (BRETT, I...J.).—RoreErt- 
SON v. AMAZON Tua & LIGHTERAGE Co. 
a as reported in 7 Q. B. D., at p. 606, 


The 


Glenmorven, [1913] P. 14 


218. 


Add. Annotations oii: Mintz v. Silverton 
(1920), 36 T. L. R. 399. Refd. Williams 
v. Curzon Syndicate (1919), 35 T. L. R. 476. 


218a. Agreement to insure chattel—Against ‘‘ all 


224. 


226. 


227. 


~——. 


232. 


233. 


employment. -——SouTn ISLAND pe ha 


. Add. Annotation 


risks.’’"]—Defts. hired a crane-barge from 
pltfs., one of the terms of the contract being 
that pltfs. would insure the crane against all 
risks, defts. paying the premium. Pltfs. 
took out a policy covering, as they thought, 
all risks. The crane, when proceeding to 
lift a load, broke away from its bedplate & 
fell over & was damaged. It was then found 
that the accident was not covered by the 
policy, & defts. refused to pay for the 
damage. Inanaction for breach of contract : 
—Held: though defts. had failed to discharge 
the onus which was upon them, of proving 
that what happened was not the result of 
nepligence by their servants, yet, as the 
agreement in regard to insurance was 
intended to be an arrangement for the benefit 
of both parties, & as the accident came within 
the description ‘all risks” & defts. had 
stipulated that they wore not to bear those 
risks, the action failed.—-Brice & Sons », 
CHRISTIANI & NIELSEN (1928), 44 T. L. R. 
335; 72 Sol. Jo. 172. 

Add. Annotation :---Refd. Bryce v. 
(1938), 82 Sol. Jo. 216. 

:—As to (1) Refd. Gosse 
Millard v. Canadian Government: Merchant 
Marine, American Can Co. v. Canadian Govern- 
ment Merchant Marine, [1927] 2 K. B. 432. 


For the existing paragraph substitute as 
follows:-—-Obligation to keep in repair— 
Agreement for redelivery in good working 
order.]—SCHRODER v. WARD, No. 237, post. 


Add. Annotations :—Refd. Mertens v. Home 
Freeholds Co., [1921] 2 K. B. 626; Kursell 
v. Timber Operators & Contractors, [1927] 1 
K. B. 298; First Russian Insce. v. London 
& Lancashire Insce., [1928] Ch. 922; ‘he 
Penelope, [1928] P. 180; May v. May, [1929] 
2 K. B. 386; Walton Harvey, Ltd. v. Walker 
& Homfrays, Ltd., [1931] 1 Ch. 274; Kulu- 
kundis v. Norwich Union Fire Insurance 
Society, [1936] 2 All E. R. 242. 


Add. Avaolilicns :—Refd. Coldman v. Hill, 
[1919] 1 K. B. 443; The Empress (1922), 92 
I. J. P. 423; Bryce v. Hornby (1988), 82 
Sol. Jo. 216. 


Add, Annotation :—Consd. Aitchison v. Page 
Motors, Ltd. (1935), 154 L. T. 128. 


Add. Annotation :—Consd. Aitchison v. Page 
Motors» on (1935), 154 L. T. 128. 


Jlornby 


ment may be classed as a hire-purchase 


LTp, ‘THACKER, [1931] N. Z L. KH agreement, the hirer’s right to exercise 

; ar iv. ./-A bailee is not ie 1104.  N. Z. ee by aie to ened Paes be 

ttel t nfettere 1 ete 

the damages done to movant were te PART Ill. SECT. 8, SUB-SECT. 1. | Broapiey v. CHECKER CAB Co. 

servant at the time the injury was done se. What amounts to hire-purchase | (AUSTRALIA), LTD. (1931), 48 N,. S. 
was not acting in the course of his | agreement.}—In order that an agree- | W. W. N. 44.—AUB., 


J.8. 


ll 


8 


Cases 288a—247a. 


288a. ——— Hire of electric cooker—No alteration 
or addition to be made—-What amounts to. j— 
EGHAM-STAINES ELectTriciry Co., LID. v. 
oar Lieut & COKE Co. (1937), 81 Sol. Jo. 


241. Add. Annotation:—Folld. Taylor v. Thompson 
(1929), 69 L. Jo. 116. 

244a. ——-.]~AUTOMOBILE & GENERAL FINANCE 
CORPN., Lp. v. Morris (1929), 73 Sol. Jo. 451. 


-}—TAaAyYLoR v. THOMPSON (1930), 69 
L. Jo. 116; 169 L. T. Jo. 101; [1930] 
W.N. 16. 

Sale of Goods Act, 1893 (c. 71), s. 1.}— 
Pitis. negotiated by letter with defts. for the 
purchase of a certain machine. A _ letter 
from defts., which contained an estimate, 
stated that the estimate was subject to con- 
conditions printed thereon. One of the con- 
ditions provided that: ‘‘In lieu of any 
warranty or condition implied by law, we 
guarantee that the materia . are of the 
best quality,’ & that defts. “would replace 
any part broken or unduly worn within 
12 months. After further negotiations defts. 
sent to pltf. a hire-purchase agreement ex- 
pressed in a covering letter to be drawn up in 
accordance with the terms stated in the letter 
above mentioned. The hire-purchase agree- 
ment provided that: ‘‘ This agreement 

. embodies the entire agreement as to the hir- 

' ing of the machinery.” There was in the 
agreement no exclusion of any warranty or 
condition. ‘The hire-purchase agreement was 
duly entered into. The machine proved 
unsatisfactory & pltfs. brought an action 
for breach of warranty. The judge held that 
the correspondence formed no part of the 


244b. 








244¢. 


245. 
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contract between the parties & he gave judg- 
ment for pltfs.:—Held: (1) upon the evi- 
dence the correspondence formed part of the 
contract between the parties; (2) defts.’ 
liability for warranty & condition was ex- 
cluded by the correspondence & pltfs. could 
not succeed in their action; (3) since the 
hire-purchase agreement was an irrevocable 
agreement to sell on the part of the owner, it 
was a contract for the sale of goods within 
Sale of Goods Act, 1893 (c. 71), 8s. 1, & the 
statutory warranties & conditions would be 
implied.—FELSTON TILE Co., LYD. v. WIN- 
GET, Lrp., [1936] 8 All E. R. 473, C. A. 


Add. Annotations :—-Distd. Taylor v. Thompson 
(1929), 69 L. Jo. 116. Consd. Lewis v. Thomas, 
[1919] 1 K. B. 319; Blakey v. Pendlebury’s 
Trustees (1931). 47 T. L. R. 503; Re George 
Inglefield, Ltd. (1932), 48 T. L. R. 536; 
Modern Light Cars, Ltd. v. Seals (1933), 49 
T. L. R. 503; Karflex, Ltd. v. Poole, [1933] 
2 K. B. 251. Refd. South Bedfordshire 
Klectrical Finance, Ltd. v. Bryant, [1988] 
3 All 1. ht. 580. 


247a. What amounts to hire purchase agreement.] 


—The purchaser of a motor car entered into 
an agreement with the vendors, motor traders, 
under which she signed a promissory note 
covering 24 monthly instalments payable 
under the agreement. That promissory note, 
which was stated in the agreement to be 
given & received not as payment of the 
monthly instalments but as collateral security 
for the due payment thereof, was made pay- 
able to the vendors, indorsed by them, & 
subsequently discounted with a banking co. 
The purchaser of the motor car, contrary 





241 vi. ———.)—Pltf. handed over 
nine motor lorries to deft., receiving 
from him 1ts,5,000 upon the terms of a 
written agreement, the material parta 
of which were as follows :—‘' [ have 
to-day agreed to sell to you on the hire- 
purchase system for Ks.25,000 my 
nine lorries ... in consideration of 
payment as under. In case of failure 
to pay any of the instalments on due 
date, provious payments will be con- 
sidered null & void, & the lorries are 
vot considered as sold until the final 
payment has been received. The 
purchasor has no right to mortgage or 
dispose of any lorries untilythe full 
amount has been paid & [plt .) or his 
nominee has the right to seize the lorries 
wherever they may be. The con- 
sideration money is to be paid as 
under. As against the payment of 
Rs.5.000 I have to-day given to you 
delivery of all the nine lorries, & also 
& letter addressed to the Comunissioner 
of Police to transfer the lorries to your 
name °’ :—Held the agreement was 
an agreement for sale.—CoLe vv. 
NANALAL MoRARJ! DARE (1924), 1. L. R. 
49 Born. spas 

241 vii. pit., which was 
& OO. carryin on ne nainéas of sellin 
now & secondhand motor cars, accepte 
an order from resp. for a motor car, 
which was written pen one of applt.’s 
order forms, the order describing the 
same but not stating in the description 
whether it was to be a new or a second- 
hand car. In the order resp. agrecd to 
pay a deposit & the balance of the 
purchase money by instalmenta & to 
execute applt.’s usual form of hire- 
pun ase agreement. On the order 

orm it was stated that all new oars 
were sold subject to a guarantee which 
was set out, which did not include . 
guarantee that the oar was new; 
that no guarantee was given eith 





second -hand cars. Resp. also signed 
applt.’s usual form of hire-purchase 
ugrcement, by which the co. agreed to 
let & the hirer to take the car described 
theretn, the description being similar 
to that in the ordor form, & repeated 
the provisions as to guarantce above 
referred to; & this agreement excluded 
any implied ‘‘ warranty undertaking 
or agreement other than is berein set 
forth.”’ The car tema ee pit. to 
resp. was not new :—H @ con: 
tract between the aie Bie con- 
stituted by the order & the hire- 
purchase agreement; & that, when 
read together, they constituted an 
agreement for the sale, & not merely 
for the hire, of the car.—MARCUS 
CLARK (AUSTRALIA), LTD. v. BROWN 
1928),40C. L. R. 640; (1928) V.L. R 
03; (1928} Argus L. R. 189.—AUS. 


241 viii, ——-.)--A hire-purchase 
agreement relating to a motor truck 
eres for payment in nine monthly 

stalments. The hirer could become 
the owner of the truck on payment in 
full of the instalments & a rupee extra. 
On failure on part of the hirer to pay 
any instalment as it became due, the 
owner was entitled to seize the truck 
& credit its value as against the amount 
due but subject to a condition that the 
owner in no case would oredit the hirer 
with more than the amount still due 
on the contract :—Held: the a 
ment though in form is one of hire, 
its object is to provide for a contract 
of sale in which security to the seller 
is provided for due payment of the 
porn price.—MavunG te v. 

OTOR House Co. (1929), I. L. R. 7 
Ran. 431.—IND. 

241 ix. ——.}— When it is clog hie 
the agreement that the party taki 
the chattel, called the r or sesso, 
has to pay the full amount of considera- 
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tion mentioned in the agreement, even 
though the payment is by instalments, 
& that amount is sufficient to cover 
the purchase price of the chattel, or 
when it is clear from the agreement 
that the hirer or lessee cannot at any 
time during the period mentioned in 
the agreement return the chattel to 
the other party called the owner, or 
lessor, & absolve himself from the 
obligation to make further payment, 
the eement is really an agreement 
for sale & not for hire. 

If the hirer is not bound to pay the 
full amount of the purchase price, or 
if be can terminate the hiring at any 
time by delivering the chattel to the 
other party, the agreement is in form 
& in substance an ement for hire, 
& all that the hirer hag obtained is an 
option to purchase.—BHIMJI v. BoMm- 
BAY TRUST CORPN., LTD. (1929), 
I. L. R. 54 Bom. 381.—IND. 


245 iii. ———.]—-The essential feature 
of a true hire-purchase agreement, ae 
distinguished from a a is that the 
hirer should have a right to terminate 
the agreement at 8 pleasure.— 
MAHABALEE PRASAD 0. PALMER (1932), 
I. L. R. 54; All. 781.—IND. 


247 i. ——— Sale of ao 1895— 
Option only.}--A hire- hase 
one conferring an option to return 

ee races is not an mareemene to sell 
wit Sale of Goods Act, 1895, s. 14. 
Such a contract is one of hace ofa 
chattel, & the warranty of fitness is of 
the nature implied in that form of 
contract. Notwithstanding that the 
option to hata a& ehatte cannot be 
exercised until bat cree, of the 

nultimate taelinss of hire, a con- 
Gare of hire-purchase so ex reseed is 
not an oereement to sel. KLoeE. 


FRASER, LITD., 
§. A. 3. *R. +39 -—AUS. 


249. 


252a. 


to the terms of the agreement & durin 

its currency, sold the motor car to a thir 

party, from whom it was bought by deft. 
On a claim by the original vendors claiming 
damages from the deft. for conversion of 
the motor car:—Held: the agreement 
between pltfs. & the original purchaser was 
a hire-purchase agreement; that the pro- 
missory note was given by way of collateral 
security only, & not by way of payment, 
conditional or other; & pltfs. were therefore 
entitled to recover possession of the motor 
car.— MODERN LIGHT Cars, LTD. v. SEALS, 
[1934] 1 K. B. 32; 102 L. J. K. B. 680; 
ibe L. T. 285; 49 T. L. R. 503; 77 Sol. Jo. 


Add. Annotation :—Consd. Modern Light 
Cars, Ltd. v. Seals (1933), 49 T. L. R. 603. 


Liability for minimum payment— 
Termination of agreement by hirer. }—H. hired, 
under the terms & conditions of a_ hire- 
purchase agreement, a tandem bicycle for 
the term of {fifty-three weeks at small weekly 
payments. By cl. 5 of the agreement UH. 
was given an option of terminating the 
hiring at any time by returning the bicycle 
but remaining liable for the rent up to the 
date of the return & for all other sums pay- 
able under the agreement & damayes (if any) 
for any breach of any term of the agreement. 
By cl. 7 it was agreed that in the event of the 
hiring being determined no allowance or 
credit, etc., should be allowed to LI., but he 
was to pay by way of compensation for 
depreciation of the goods in addition to any 
other sums payable thereunder such sums as 
with the amount previously pnid for rent 
should make up a sum equivalent to not: less 
than one-half of the total amount ineclciing 
the option purchase price payable under the 
agreement. HH. having returned the bicycle 
in pursuance of cl. 5 after having paid only 
one instalment, pltfs. claimed a sum of 
£6 168. 6d., being as to £1 48. arrears of rent, 
& as to £5 128. 6d., the further sum due 
under cl. 7. The county ct. judge having dis- 
allowed the latter amount as being a penalty, 
but having awarded pltfs. the sum of £1 15s. 
as damages in licu thereof, pltfs. now 
appealed :—Held: no question as to pltfs.’ 
claim under cl. 7 being liquidated damages 
or in the nature of a penalty arose, & there- 
fore the moncy for which the hirer had made 
himself liable had to be paid & the claim 
could not be impeached on any principle of law. 
—ASSOCIATED DISTRIBUTORS, Lrp. v. HALL, 
[1938] 2 K. B. 83; [1938] 1 All BE. R. 511; 
107 L. J. K. B. 701; 158 L. T. 236; 54 T. 
L. R. 483; 82 Sol. Jo. 186, C. A. 
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257. 
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cash register for ten months certain at an 
agreed monthly rental payable in advance 
with an option to purchase on payment of a 
fixed sum within one month after payment 
of all the rent for the agreed period of hiring. 
Deft. in breach of his contract refused to 
accept delivery of the register. Pltfs. issued 
a default summons in the county ct. for rent 
accrued due up to the date of the summons :— 
Held: no actual debt had been incurred & 
the action was not maintainable, pltfs.’ 
remedy being in damages only.—NATIONAL 
OasH Reaister Oo. v. STANLEY, [1921] 8 
K. B. 202; 90 L. J. K. B. 1220; 125 L. T. 
765; 37 T. L. R. 776; 65 Sol. Jo. 648, D. CO. 
Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 783. 

Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 783. 

After unsatisfied judgment for instal- 
ments. |—Deft. had entered into a_ hire- 
purchase agreement with pltfs. for the 
acquisition of a cold-room. Several instal- 
ments being in arrear, pltfs. brought an 
action, & obtained judgment for the amount 
of the instalments due. As the judgment 
remained unsatisfied, pltfs. retook possession 
of most of the cold-room, but were prevented 
from retaking all of it. They therefore 
brought the present action to recover the 
rest of the goods. It was contended by deft. 
that the result of the judgment in the first 
action, being an action to recover the value 
of the chattel, had the effect of terminating 
the contract & transferring the ownership 
of the chattel to deft.:—/Teld: the first 
action was merely one for instalments due, 
& did not operate to transfer the ownership 
in the chattel. As there was still a breach of 
contract, pltfs. were entitled to recover 
possession.- SOUTH BEDFORDSHIRE  ELEc- 
TRICAL FINANCE, Irn. vo. BRYANT, [19388] 3 
All KH. R. 580; 8&2 Sol. Jo. 681, C. A. 

Add. Annotation :--Apld. A.-G. v. Pritchard 
(1928), 97 L. J. K. B. 561. 

Add. Annotations :—Distd. A.-G. v. Pritchard 
(1928), 97 LL. J. K. 38. 56t. Consd. South 
Bedfordshire Hlectrical Finance, Ltd. v. 
Bryant, [1938] 3 All Id. R. 6380. 

Recovery of unpald instalments.])—On 
a claim by the owner of furniture for unpaid 
instalments :—Held: as the agreement with 
the hirer was for the sale of the furniture, 
the property not to pass to him until all the 
instalments had been paid, & the owner had 
resumed possession of it & dealt with it in 
such a way as to put it out of his power to 
return it to the hirer, he was disentitled from 
claiming part of the purchase price, & the 








252b. Delivery—Refusal of hirer to take delivery— roper remedy was to sue for damages for 
p Pp 


Remedy of owner.]—Under a hire-purchase 
agreement deft. agreed to hire from pltfs. a 


248 vi. —— —— What is payment. }— 
Under a hire-purchase agreement the 
hirers made an initia] payment & gave 
to the owners bills of oxchange for the 
total amount of the monthly payments 
as collateral security. These bills were 
subsequertly discounted by the 
owners :—Held: no conditional pav- 
ment, & the property in the goods 
remained in the owners.—Re RANKIN 
& SHILppay, (1927) N. 162.—IR.  ~ 


st. Subject-matter — Radio seta. }— 
** Electric equipment, apparatus, & 
appliances required in connection with 


the use of electric energy ’’ which by 
Order in Council have been added to 
the chattels or class of chattels that 
under the Chattels Transfer Act, 1908, 
may be disposed of by way of cus- 
tomary hire-purchase agreements, has 
reference to outfits, devices and things 
necessary to bring of convey electric 
energy to the point where it can be 
used, & does not include equipment, 
ete., requiring electric energy in con- 
nection with their use. From this it 
follows that radio recetving sets cannot 
be the subject of customary hire- 
purchase agreements.—BLANCHARD v. 
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reach of contract.—A.-G. v. PRITCHARD 
(1928), 97 L. J. K. B. 561; 44 T, L. R. 490. 


RANDALL & Kino, LtTp. (1937), 32 
M. C. KR. 95.-——AUS. 
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251 fi. Inittal payment at com- 
mencement of hiring—Whether payment 
in advance or first tnstalment. 
Supply Co., LTp. v. RAGHUNATHA 
ue (1929), I. L. R. 62 Mad. 829.— 
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259 if. ——-.}—-Roerrs vo. NaNnarmo 
CARO LTD. (1926), 37 B, OF R. 326.— 


Cases 261—268a. 


261. 


262. 


2622. 


264. 


Add. Annotation :—Refd. Blakey v. Pendle- 
bury Property Trustees, [1931] 2 Ch. 255. 


Add, Citation :—119 L. T. 632. 


Add. Annotations :—As to (1) Consd. Nelson 
Murdoch v. Wood (1922), 126 L. T. 745. As 
to (2) Apld. Cohen v. Roche, [1927] 1 K. B. 169. 


.|—Pltfs. let a piano on a 
hire-purchase agreement which provided that 
until all the instalments were paid the hirer 
should have no property in the goods other- 
wise than as hirer, & that in case of any 
breach of the agreement pltfs. might, without 
any formal notice, put an end to the hiring 
& retake possession of the piano, & that the 
hirer should keep the piano in his own 
custody. At a date when the hirer had paid 
all the instalments then due, but before he 
had paid the total price, he sold the piano to 
deft., who bond fide believed that the hirer 
was the absolute owncr. The hirer having 
subsequently got the piano back into his 
own possession & having again disposed of it, 
but having, in the meantime, kept up the 
payment of the instalments, pltfs., on ascer- 
taining the facts, claimed damages from deft. 
for conversion :—Held: the sale by the hirer 
to deft. was not ipso faclo a repudiation of 
the hire-purchase agreement, as pltfs. had 
never accepted the repudiation, but it trans- 
ferred whatever interest the hirer had at the 
time of the sale, & as pltfs. were not entitled 
to the possession of the piano until they 
elected to put an end to the agreement there 
was no conversion by deft.—NELSON Munr- 
pocn & Co. v. Woop (1921), 126 L. T. 746; 
38 T. L. R. 23; 66 Sol. Jo. (W. R.) 6 D.C. ; 
revsd. on other grounds (1922), 38 T. L. R. 
393, O. A. 


After ‘ the owner can maintain an action for 
conversion against the purchaser” add ‘‘, as 
the hirer has not ‘ agreed to buy’ the goods 
within Factors Act, 1889 (c. 45), s. 9.’’ 


Add. Annotation :—Consd. Buller & Co. v. 
Brooks, T. J. (1930), 142 L. T. 576. 











268a. Ownership at time of agreement—Necessity 


264 v. 
tered into a hire-purchase agreement | his h 
in the usual form in respect of a motor 


oar. 


for.}—Pltfs. were ‘ hire-purchase dealers.”’ 
Their business consisted in purchasing motor 
cars from the owners thereof for cash & 
letting them out to would-be purchasers on 
hire-purchase agreements. At the request 
of deft. pltfs. purchased a motor from K., 
& on Nov. 12, 1931, entered into a hire-pur- 
chase agreement in respect of that car with 
deft. In the hire-purchase agreement pltfs. 
were called ‘‘ the owners’ & deft. was called 
‘the hirer.” The agreement provided (inter 
alia) for the payment by the hirer of a de- 
posit of £95 “ in consideration of the option 
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of purchase hereinafter contained.’’ The 
usual provision was made for the payment 
of rent by monthly instalments, & it was 
agreed that if the hirer desired to terminate 
the hire, or if the owners terminated the 
hire or retook the car for non-performance 
of any terms of the agreement, the hirer 
should pay such sum as, with the deposit 
& instalments already paid, would make a 
total of £235 ‘‘ by way of compensation for 
depreciation of the said motor.’’ ‘There was 
the usual option to the hirer to become the 
purchaser of the car on completing the pay- 
ment of instalments totalling with the de- 
posit (which was to become the absolute 
property of the owners, & for which credit 
was to be given only in the event of the pur- 
chase being completed or the depreciation 
money becoming payable) £309 5s. 6d., or 
by payment at any time after the execution 
of the agreement of the outstanding balance 
of that amount, ‘‘ but unless & until such 
purchase has been so effected the motor 
shall be & remain the sole & absolute pro- 
perty of the owners, & the hirer a mere 
bailee thereof.’’ Deft. paid the deposit of 
£95 to K., who gave credit for it to pltfs. 
against the purchase price paid by them. 
Deft. then made default in payment of the 
first instalment of rent. Plitfs. retook the 
car & sued deft. in the Mayor’s & City of 
London Ct. for £100 (being the £235 deprecia- 
tion money, less the £95 deposit, & £40 
abandoned to bring the claira within the 
jurisdiction of the ct.). After action brought 
it was discovered that K. had no title to the 
car, of which he had obtained possession 
dishonestly. The car was claimed by the 
true owners, who were then bought out by 
pitfs. Deft. contended that it was a con- 
dition of the contract that pltfs. were the 
owners of the car at the date of the hire- 
purchase agreement, & could give deft. a 
valid option of purchase. That condition 
being broken he contended that he was 
under no liability to the pltfs., & he counter- 
claimed for the return of the deposit of £95 
(which pltfs. had never actually received, 
since it had merely reduced the amount out 
of whioh they were swindled by K.). Judg- 
ment having been entered in the ct. below 
for deft. on the claim & counterclaim, pltfs. 
appealed :—Held: on the true construction 
of the agreement there was an express con- 
dition that pltfs. were the owners of the motor 
car & entitled to give deft. an option to pur- 
chase it; that condition was broken, & the 
judgment on the claim was therefore right. 
As to the counterclaim the deposit was 
expressly stated to be ‘‘ in consideration of 
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j}—Pitf. & C. en- 


After making his first payment 


Subsequently W. made default under 
iring agreement with M., who 
Reized the lorry & refused to hand over 
thetyresto B. The tyres were detach- 


gave up serruog & went mining for 
gold. He left the machine with a 
neighbour for safe custody, & deft. 
wrongfully re-possessed it, & after 


O. delivered the car to deft. W. to sell. 
Deft. K. bought the car at an auction 
conducted by W.:—Held: both defts. 
were Hable to pltf.—-ARCHIBALD 0». 
WaABBER & Co. i& KINIVERNEY, (1923) 
N. Z. L. R, 165.—N.Z. 


sa. Seleure by owner on default by 
hirer—QGovoods of third party attached to 
chattel—Converston by owner.}—M. had 
hired to W. a motor lorry with solid 
tyres. These became worn out, & B. 
fitted new tyres to the lorry under a 
hire-purchase agreement with W. 


able only by means of special machiner 
which M. did not possess :—Held: JY. 
was entitled to possession of the tyres, 
& could succeed against M. in an action 
for detinue.——BERGOUGNAN v. BRITISH 
Motors, LTD. (1929), 30 8. R. N. S. W. 
61; 47 N.S. W. W. N. 10.—AUS. 


80. IF rongful repossession by atoner— 
Measure of damages.|}—Pltf., who was 
then share farming, hired from deft. 
a harvester with the option of purchase. 
When he still had to pay £83 if he 
wished to complete his purchase he 


14 


doing some necessary repairs, resold 
it for £82, which was the best price 
possible. Pitf. claimed to be entitled 
to substantial damagos for conversion 
assessed in accordance with the rules 
laid down in Liesboseh (OQumers) v. 
S.S. Hdison (Owners), [1933] A. C. 
448 :—Held»: as pitf. had abandoned 
ers a the harvester was not a factor 
in his business as a going concern, & 
he was entitled to nominal damages 
only.—M12zza v. McK ay-MassEY 
Harris (H. V.) Pry., LTp., [1935] W. A. 
L. R. 87.—AUS. 


the option of purchase,” which pltfs. were 
never in a position to give. The considera- 
tion had therefore wholly failed, & the defen- 
dant had also rightly succeeded on the 
counterclaim. 

Qu.: whether, if the defective title of 
ptifs. had not been discovered until a number 
of instalments of rent had been paid & deft. 
had had the use of the motor car for a sub- 
stantial part of the contemplated period, he 
could have recovered the whole of the instal- 
ments paid without deduction for use & 
occupation. 

Per Gopparp, J. Apart from the express 
condition in this agreement, it is an implied 
condition (& not merely a warranty) of any 
hire-purchase agreement, that the persons 
letting the chattel are the owners of it at 
the date when the agreement is entered into, 
& not merely that they will become the 
owners before the option to purchase is 
exercised. Moreover, the doctrine that a 
bailee is estopped from denying his bailor’s 
title unless evicted by title paramount does 
not apply to hire-purchase, where the bail- 
ment of hire i3 coupled with an element of 
sale.-—KARFLiY, Lip. v. Poon, [1933] 2 
K. B. 251; 102 L. J. K. B. 475; 149 L. T. 
140; 49 T. L. R. 418, D. C. 


Annotation :—Expld. & Distd. Mercantile Union Guarantee 
Corpn., Ltd. v. Wheatley, [1938] 1 kK. B. 490. 


268b. -~--- -~-—.]—Under a hire-purchase agree- 


ment dated eb. 7, 1986, pltfs. agreed to let 
a motor-lorry to deft. on usual hire-purchase 
terms. The lorry was bought & paid for by 
pltfs. on Feb. 11, 1936, & was delivered to 
deft. on Mar. 8. On Sept. 16, 1854, pltfs. 
retook possession of the lorry, dei. having 
got into arrears with his instalments, & sued 
deft. for the balance of depreciation money &: 
instalments due. Deft. sought to repudiate 
the contract on the ground that pltfs. had 
broken the condition, express or implied, 
that they were the owners of the lorry, & 
had a good title to sell or hire it, at the date 
of the signing of the agreement :—Held : 
the material date at which the implied con- 
dition as to title arose was not the date of the 
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signing of the agreement but the date of the 
delivery of the lorry to the would-be hire 
purchaser, & by the material date pltfs. were 
the owners of the lorry.—MERCANTILE UNION 
GUARANTEE CorPN., LTp. v. WHEATLEY, 
[19388] 1 K. B. 490; [1987] 4 All FE. R. 718 ; 
107 lL. J. K. B. 158; 158 L. T. 414; 54 
T. L. R. 151; 81 Sol. Jo. 1002. 


268c. Purchaser absconding with goods—-Effect 


on financing agreement. ]—Pltfs. were financ- 
ing a hire-purchase agreement of defts., who 
were the makers of ranges. The _hire- 
purchase agreement was entered into between 
pltfs. & the purchaser, & concerned the hire 
purchase of two ranges. Defts. agreed that, 
should pltfs. for any reason whatsucver have 
to resume possession of the ranges, they 
would, upon being called upon to do_ so, 
collect them, & further agreed to purchase 
them at a price not exceeding the amount 
then outstanding under the hire-purchase 
agreement. The purchaser, after paying one 
instalment, absconded & was adjudicated 
bkpt. Tle took one of the ranges with him, 
& it was contended that defts. were under 
an obligation to purchase this missing range, 
& to pay the purchase price thereof, although 
it could not be found :-—-/feld : the agreement 
by defts. to purchase the range involved the 
capacity of pltfs. to give delivery of it, &, 
as pltfs. could not state where the missing 
rango was, defts. were under no obligation 
to pay the amount agreed as the purchase 
price thereof... Warring Trust, Lip. v. 
Brirrautr Rana Co., Uro., [1988] 1 All 
I. R. 525; 82 Sol. Jo. 233, C. A. 

.}—DAsH v. FAULKNER (1886), 2 
T. L. R. 255. 








272a. ——_- ——— Breach of agreement as to method 


of redelivery —- Goods stolen — Measure of 
damages.]—BootTi v. WELLBY (1928), 165 
L. T. Jo. 213, C. A. 


274a. Materials supplied by bailee—Implied war- 


ranty of fitness for purpose.]—Pltfs.  en- 
trusted a motor-car for repair to defts., who 
were garage proprietors & repairers of motor- 
cars. In the course of repairing the car 
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269ia. —-— —-— ——.)—Held: a 
firm of upholsterers who had con- 
tracted to remove, beat, & relay a 
patpets were not liable for its accidental 
destruction while in the premises of a 
firin of carpet-beaters with whom they 
had sub-contracted to beat it, there 
being no delectus persone in such a 
contract as to bar them from employ- 
ing a sub-contractor, & no negligence 
in the selection of the sub-contractor.— 
STEVENSON & SONS v. MAULE & SON, 
or 8. C. 335; 57 Sc. L. R. 284.— 


269 iv. —-—— ——,]—On leaving 
his motor car at deft.’s garage for 
the purpose of having it repaired pltf. 
signee a ‘‘ work order,’’ at the end of 
which there appeared in small type 
the following: ‘‘ this co. does not 
assume in any way any Hability 
whatever either for cars left with us 
for repair, storage or otber pur- 
poses, or while being driven by our 
employees.’' Plitf. did not call for 
his car as soon as it was repaired 
& deft. put it in storage, but failed to 
remove the water from the radiator 
with the consequence that It froze 
& damaged the car:— Held: the 
above special clause in the work order 
exonerated deft. from Hability whether 





nitf. had read it or not.—WALDEN v. 
TANEY GARAGE, LTD., are 1 
D.L. R. 688; (1928) 1 W. W. RR. 371; 
39 B.C. Kt. 4]3.—CAN. 


269 v. ——- —— ——..]—Pltf. left his 
motor car at the garage of deft., a 
garage proprietor & motor mechanic, 
& instructed him to adjust the head- 
lights of the car. In the garage was 
exhibited a notice, seen by pitf., 
‘Cars garaged & driven at owner’s 
risk— Every caro but noresponsibility.’’ 
Deft. drove the car on the road to test 
the headlights, when a collision caused 
by deft.’s negligence damaged the car: 
—TJeld: the notice applied to the 
driving of the car during which the 
damage occurred, but did not amount 
to an unequivocal & unambiguous 
notification to pltf. that the car was 
being accepted by deft. on terms that 
deft. was not to be liable for the con- 
sequences of his own negligence in 
driving, & therefore deft. wan reapon- 
sible—MORAN v. LIPscOMBE (1929), 
V.L.R.10; 19294. L. R. 38.—AUS. 


269 vi. —— .}—~An automobile 
left with deft. to be repaired & parked 
by deft. in an open shed at the rear 
of the repair shop, with the key in the 
ignition lock, & with no one in attend- 
ance for some 20 minutes to half an 
hour to protect it, was stolen and dam- 
aged. an action to recover the cost 
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of the repairs necessitated by the 
damage it suffered while in the hands 
of the thief or thieves :—Held: deft. 
had been negligent & was, therefore, 
HNable.—Reutrnenrorp & MCDONALD'B 
ORPHEUM GARAGE Uv. STEWART- WARNER 
SALKS Co., Lip., [1935] 3 W. W. R. 
472; 503.C. R. 256.—CAN. 


270 {, ——— —~—~- Liability for acts of 
acrvant.J—A master {s Hable for the 
conduct of his servant whom he aelects 
& puts in his place to discharge the 
duty he has undertaken, & this law is 
applicable in a case of ballment. The 
conduct of the servant is then the con- 
duct of the master, & the master is 
able to the bailor. 

Pitf., a customer of deft., left his 
motor car at deft.’s service station to 
be supplied with gas & ofl & washed. 
There were no facilities at the station 
for washing the car, & deft.’s servant, 
as was his duty, took out the car to 
drive {it to a garage to be washed. 
On the way to the gorage the servant 
changed his mind & drove the car tn 
another direction “ upon a frolic of his 
own.’ In doing so he ran the car into 
a telephone pole & damaged the car :— 
Wield: deft. as master was liable in 
damages for the wrongful act of his 
servant.— VAN GEEL v. WARRINGTON, 
gett D.L. R. 94; 63 0. L. R. 145. 


Cases 274a—319a. 


defts. obtained from the makers of the car, 

ted, six new connecting rods. One of 
these rods had a latent defect, which defts. 
could not by reasonable care or skill have 
discovered, & it broke, causing extensive 
damage to the engine. Pltfs. brought an 
action in the county ct. claiming damages 
from defts., but the county ct. judge gave 
judgment for defts. on the ground that he was 
not prepared to hold, in the absence of direct 
authority, that in a contract for work done & 
materials supplied there was an absolute 
warranty that the materials supplied were 
fit for the purpose. Pltfs. appealed :— 
Held: the warranty implied in a contract 
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for work done & materials supplied as to the 
fitness of the materials was not less than that 
implied in a contract for sale of goods— 
namely, an absolute warranty of fitness. 
But that warranty might be excluded if it 
appeared that the person giving the order did 
so in such a form as to show that he did not 
rely on the contractor’s skill & judgment. 
The case must therefore go back to the county 
ct. judge for him to determine on the evidence 
whether the implied warranty was in fact 
excluded or not.—Myers (G. H.) & Co. v. 
BRENT Cross SERVICE Co., [1934] 1 K. B. 
aie 103 L. J. K. B. 123; 150 L. T. 96, 


Part IV.——Considerations Common to all Classes of Bailment. 


278. Add. Annotations :—Refd. Mertens v. Home | 304a. ———.]—Defts., warehousemen, 


280. 


285. 


286. 


287. 


290. 


296. 


298. 


289. 


$00. 
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275 ii. 
obligation upon a bailee to restore tho 
article baile 
this, that the ballee is excuse 
restoring it if his inability to do so is 
due to no want of reasonable care on 
his part.-—PaTERSON v. MILLER, [1923] 
V.L. R. 36.—AUS., 


Freeholds Co., [1921] 2 K. B. 626; Kursell v. 
Timber Operators & Contractors, [1927] 1 
K. B. 298; First Russian Insce. v. London & 
Lancashire Insce., [1928] Ch. 922; The Pene- 
lope, [1928] Pb. 180; 
K. B. 386; Walton Harvey, Ltd. v. Walker 
& Homfrays, Ltd., [1931] 1 Ch. 274; Kulu- 
kundis v. Norwich Union Fire Insurance 
Society, [1936] 2 All BK. R. 242. 


Add. Annotations :—Cons:. Kempler v. Brav- 
ingtons (1925), 183 L. T. 680. Refd. Lake v. 
Simmons (1926), 95 L. J. K. B. 686. 


Add. Annotations :—Refd. Russian Com- 
mercial & Industrial Bank v. Comptoir 
D’Escompte de Mulhouse (1924), 93 L. J. 
Ptane 8; The Jupiter (No. 3) (1927), 187 


Add. Annotation :—Refd. Blaustein v. Maltz, 
Mitchell & Co., [1937] 2 K. B. 142. 


Add. Annotations :—Distd. Blaustein v. Maltz, 
Mitchell & Co., [19387] 2 K. B. 142. 
Karflex, Ltd. v. Poole, [1933] 2 K. B. 251. 


Add. Annotation :—Refd. Blaustein v. Maltz, 
Mitchell & Co., [1987] 2 K. B. 142. 


Add. Annotations :—Distd. Laurie & More- 
wood v. Dudin, [1926] 1 K. B. 223; Wait & 
James v. Midland Bank (1926), 31 Com. Cas. 
172. 


Add. Citation :—19 Q. B. D. 68. 

Add. Annotations :—Consd. Flatau v. Sawyer 
(1802), 8 T. L. R. 656. Refd. Sarat Chunder 
Dey v. Chunder Lala (1892), 56 J. P. 741; H. 
v. H., [1928] P. 206. 


Add. Annotation :—Consd. Laurie & More- 
wood v. Dudin (1925), 184 L. T. 309. 


Add. Annotation :—Consd. Laurie & More- 
wood v. Dudin, [1926] 1 K. B. 223. 


a a! ERA a heme ee oe ene NE GE tae an 


816 ii, an 





-}—The law imposes an 


to the bailor, subject to 
from 


amoun 


May v. May, [1929] 2. 


Annotations :—Consd. Wait & James v. 
(1926), 31 Com. Cas. 172; Re Wait, [1927] 1 Ch. 606. 


4b, ——-.]—Wart & James v. MIDLAND BANK 
(1926), 31 Com. Cas. 172. 


806. Add. Annotation :—-Consd. Laurie & More- 


Refd. | 
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-+—S. sold certain 
sheep to D. Under the contract of 
aale, on a fixed date, a count & pro 
forma delivery was to be given, < 

] 





such delivery was to be taken on 
upon pasien’ in cash of the 

of the purchase-money & 
not before. Until such payment in 
cash, or until all cheques, etc., given 
in payment were met & satisfi the 
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held 618 
quarters of maize belonging to A., who sold 
200 quarters thereof to W., who sold them to 
pltfs., giving to the latter a delivery order 
which they lodged with defts. Defts. did not 
object to the order, nor did they make any 
acknowledgment to pltfs. of their title :— 
Held: the mere receipt of the delivery order 
by defts. without objection did not estop 
them from denying that pltfs. were the 
owners of the 2 quarters.— LAURIE & 
MOREWOOD v. Dupin & Sons, [1926] 1 K. B. 
223; 95 L. J. K. B. 191; 134 L. T. 809; 
42 T. L. R. 149; 31 Com. Cas, 96, O. A. 


Midland Bank 


wood v. Dudin, [1926] 1 K. B. 223. 


809. Add. Annotations :—Apld. The Joannis Vatis, 


[1922] P. 92. 
L. J. P. 126. 


Refd. The Rosalind (1920), 90 


812. Add. Annotations :—Consd. Lake v. Simmons 


(1926), 95 L. J. K. B. 586. Refd. Vandepitte 
v. Preferred Accident Insurance Co. of New 
York, [1933] A. C. 70. 


818. Add. Annotation :—Refd. Lake v. Simmons 


(1926), 95 L. J. K. B. 586. 


817. Add. Annotation :—Refd. Whiteley v. Hilt, 


[1918] 2 K. B. 808. 


8a, —— ———.]— SINGER & Co., Lip. v. FOULKES 


"(D. E.) & Co., Lp. (1931), 75 Sol. Jo. 603. 


819a. Completion of work—Goods sent to trades- 


man for work to be done.]|—Where goods are 
sent to a tradesman to exercige his skill 
upon them, his duties as bailee do not cease 


were eee te arene re 





sheep were to remain the sole & abso- 
lute property of S. During the period 
‘between the pro formd delivery & 
payment the sheep were to be in charge 
of D. D. sold the sheep though 

yment to S. in accordance with the 

rms of the contract had not been 
made :—Held: under the terms of 


19 N. 8. W. L. R. 710.—AUS. 


ag soon as his work is done. Until the 
parties have shown, either by express words 
or by conduct, that they intend alter the 
original relationship between them, that 
relationship continues.—MITCHELL v. DAVIS 
(1920), 37 T. L. R. 68. 


822. Add. Annotation :—Refd. Whiteley v. Hilt, 
[1918] 2 K. B. 808. 


825. Add. Citation :-—119 L. T. 632. 


Add. Annotations :—Consd. Nelson Murdoch 
v. Wood (1922), 126 L. T. 745. Refd. Cohen 
v. Roche (1926), 95 L. J. K. B. 945. 


—— After termination of bailment.]— 
Semble: a bailor cannot maintain trover 
against his bailee until after the term of the 
bailment has expired.— UPHAM v, GOULSTONE 
(1843), 2 L. T. O. S. 166. 


3338a. —-—- —--— Loss of goods without negligence— 
Involuntary bailee.]|—If involuntary bailees 
of property, without negligence, do something 
which results in the loss of the property by 
the owner thereof, they are not liable for 
conversion.—HKivIN & Powrnn, Lrp. v. 
PLUMMER Ropvis, Lrp. (1933), 50 T. L. R. 
158; 78 Sol. Jo. 48. 


336. Add. Annotations :—Consd. Coldman v. Hill, 
[1919] 1 K. B. 448. Refd. City of Baroda 
(Cargo Owners) v. Hall Line (1926), 42 
T. L. R. 717. 





829a. 


838. Add. Annotations :—Consd. Coldman v. Hill, |. 


[1919] 1 K. B. 443. Apld. Betts v. Metro- 
politan Police District Receiver (1932), 48 
T. &. R. 517. Consd. Copper Exivor’ Assocn. 
Inc. v. Mersey Docks & Harbour Board (3932), 
48 T. L. R. 642. 


839. Add. Annotation :-—Consd. White v. Smith 


(1927), 96 L. J. K. B. 397. 


839a. Right of sale—On non-payment of charges 
——-Storage of goods.]—Defts., a firm of ware- 
housemen, received a quantity of furniture 
from pltf. to be stored by them at an azreed 
rental. An express condition of the contract 
stipulated that if the rent or other charges 
due to defts. should be two years in arrear 
defts., on giving proper notice in the terms 
of the contract to pltf., should be entitled to 
sell the whole or any part of the goods & pay 
themselves out of the proceeds :—Held: 
defts. were entitled to sell the whole of the 
goods, & it was not unreasonable that they 
should do so, & they had done nothing 
actionable in selling.—WILLETYrs v. CHAPLIN 
& Co. (1923), 38 T. L. R. 222. 


840. Add. Annotalions :—Apld. Parkinson v. College 


Vol. It1.—Bailment. Cases 319a—382. 


886. Consd. Alexander v. Rayson, [1936] ! 
K. B. 169. 


Add. Annotation :—-Consd. Buller & Co. v. 
Brooks, T. J. (1930), 142 L. T. 576. 


Add. Annotations :—Consd. Leitch (William) 
& Co. v. Leydon; Barr (A. G.) & Co. v. 
Macgeoghegan (1930), 47 T. L. R. 81. 


Add. Annotations :—Apld. The Joannis Vatis, 
[1922] P. 92. Refd. The Rosalind (1920), 90 
L. J. P. 126. 


Add. Annotations :—Consd. 
(1926), 95 L. J. K. B. 945. 
Arpad, [1934] P. 189. 


Add. Annotation :—Refd. The Joannis Vatia 
(1921), 15 Asp. M. L. O. 506. 


Add. Annotations :—Consd. The Rosalind 
(1920), 90 L. J. P. 126. Apld. The Joannis 
Vatis, [1922] P. 92; The Zelo, [1922] P. 9. 
Refd. Elliott Steam Tug Co. v. Shipping Con- 
troller, [1922] 1K. B. 127. 


874a. S. P. BROWN v. TAND-IN-HAND Firm In- 
SURANCE Socrgery (1895), 11 T. L. R. 538; 
39 Sol. Jo. 672. 


374b. —-—- —-— With interest from date of loss.]— 
While on hire by the Acmlty. a steam trawler 
was sunk through «& collision with the JL. 
The value of the trawler was agreed between 
the. parties, but the Admlty. claimed, as 
bailees in possession, to recover as part of 
their damages interest from the date of the 
loss. The owners of the /?. contended that 
interest was only payable from the date when 
the Admlty. paid the value of the trawler to 
her owners :—Held : under the Admlty. rule 
a bailee in possession was entitled to recover 
from a wrongdoer a complete equivalent of 
the chattel deteriorated or lost, namely, its 
value at the time of the deterioration or loss, 
with interest from that dute; but inasmuch 
as there was an agreement between the parties 
that defts. should pay what the Admlty. had 
to pay to the owners of the trawler, interest 
on the payment only ran from the date of 
payment.—THE RosaLinp (1920), 90 L. J. P. 
126; 37 T. L. R. 116. 


Add. Annotations :—Apld. The Zelo, [1922] 
P. 9. Refd. Elliott Steam Tug Co. v. Shipping 
Controller, [1922] 1 K. B. 127; Wilston 8.8. 
Co. v. Andrew Weir (1925), $1 Com. Cas. 111. 


Add. Annotation :--Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 48 T. L. R. 
404, 


Add. Annotation :-—As to (1) Refd. McAlister 
(or YPonoghue) v. Stevenson (1932), 48 
T. L. R. 494. 


348. 


850. 


857. 


Cohen v. Roche 
Refd. The 


871. 


372. 


873. 


379. 


381. 


382. 


of Ambulance & Harrison (1924), 40 T, L. R.. 


PART IV. SECT. 2, SUB-SEOT. 1. 
344 va. —— ——— ——.]—WALL v. 
$54 tii. Joint negligence 

of batlee & third gary: }—A. entrusted 
his motor car to C. for repairs. While 
the car was being tested by C. It came 
into collision with a lorry belonging 
to B. In an action for damages 
brought by A. against B., the jury 
found that the driver of the lorry had 
driven at an excessive speed, & that 


the driver of the motor car was negli- 
gent in not keeping a proper look-out : 








er A ERO eA 


—Held:; the doctrine of identification 
of ballor & bailee was not applicable 
in relation to Hability for negligence.— 
WELLWOOD vo. KING (ALEXANDER), 
Lrp., [1921] 2 I. R. 274.—IR. 


354 iv. ——_ -}-~-A bailor Is not 
so far identified with his hailee as to 
be prevented from recovering damages 
against a third person with respect to 
injuries to the subject-matter of the 
bailment resulting from the negligence 
of the third person & the contributory 
negligence of the bailee.—-EKRAHN v. 
BELL, {[1930) 2 W. W. R. 1463; 4 
D. L. R. 480; 248. L. R. 365,—CAN. 
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PART IV. SEOT. 2, SUB-SECT. 2. 


876 fi. Proreeds of sale paid to 
fictitious owner.J—The owner of furni- 
ture entrusted it to pltf. for stcrage. 
Pltf, was fraudulently induced to send 
the furniture for sale by deft., who was 
to account to the owner for it. Deft. 
sold the furniture & puld the purchase- 
money to the person who had falsely 
represented himself to be the owner :-—— 
Held: pltf. could not maintain an 
action against deft. either for conver- 
sion or for money had & received.—- 
Grackt BrRoTsERS, LTD. v. LAWSON 
(1922), 31 G. L. R. 130.—AUS. 





Cases 390a—392. 


890a. ——~ Purchaser—Bailment by seller—Effect 


of exemptions clause in contract of bailment. } 
—When goods in a warehouse are sold & the 
seller gives the buyer a delivery note ad- 
dressed to the warehouseman, which the buyer 
accepts, the buyer becomes assignee of the 
contract between the seller,& the warehouse- 
man & is bound by its terms. Where, there- 
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injured while in the warehouse through the 
alleged negligence of the warehouseman :— 
Held: the warehouseman was entitled to 
rely on the exemptions clause as a defence 
to an action claiming sarin bd s for ai ag 
brought against him by the buyer.—H. M. F. 
HUMPHREY, LTD. v. BAXTER, HOARE & Co. ‘9 
LTp. (1933), 149 L. T. 603 ; 77 Sol. Jo. 540. 


fore, the contract between the seller & the 
warehouseman contained a clause exempting 
the latter from liability for negligence causing 
injury to the goods, & the goods were in fact 


Add. Annotations :—Consd. Brooke v. Bool, 
[1928] 2 K. B. 578. Refd. Pratt v. Patrick, 
[1924] 1 K. B. 488. 


892. 


responsible for the negligence of hig 
Sar Piel yam v. O’KEENEY, [1928] 


chattel.}—WAINIO v0. BEAUDREAULT 


PART IV. SECT. 2, SUB-SECT. 3. b 
883 ii. ——.J—A bailor is not N. 


383 i. Negligence of hirer in use of 
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Vol. II. Cases 4a-—128a 


BANKERS AND BANKING. 


Part |——Constitution and General Position of Banks. 


4a, Restraint of transfer—Practice.]—An applica- 
tion under 39 & 40 Geo. III., c. 36, to restrain 
the Bank from making a ‘transfer without 
making them parties, must be upon notice 
to defts., or on affidavit, as in cases of waste. 
—A.-G. v. GALE (1802), 6 Ves. 772, n.; 
31 E.R. 1301. 


To foreign trustees.|—Demurrer 
allowed to a bill by the Bank of England for 
an injunction against the action of an exor. 
claiming a transfer of stock. Considering the 
stock as specifically bequeathed (which was 
doubtful) to trustees in France upon special 
trusts, if the exor. cannot maintain the action 
upon the nature of the bequest, or as having 
assented, the injunction is unnecessary ; 
if he can, upon his title to the stock, to be 
applied as the other property, there is no 
equity.—_ BANK OF ENGLAND v. LUNN (1809), 
15 Ves. 569; 3.) E. WR. 870. 

23. Add. Annblation :—Refd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 


9a, 








Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 
88a. ——- —-— Court of Chancery Act, 1841 (c. 5), 


8. 4.|—CHAMBERLAIN & SPROAT v. WALL & 
LLoyD (1920), 150 L. T. Jo. 387. 

Add. Annotations :—Distd. Hong Kong & 
Shanghai Bank v. Lo Lee Shi, [19281 A. O81. 
Consd. Slingsby v. District Bank, Lt. (1931), 
47 T. L. RR. 587; Koch vw. Dicks. [a 132] 
W. N. 156; Broken Hill Proprietary Co. ». 
Latham (1932), 48 T. L. R. 630. 

57. Add. Annolalion:—As to (2) Consd. Woollatt 
v. Stanley (1928), 138 L. T. 620. 

—— ——.]—SNnow v. LEATHAM (1826), 
C. & P. 314; 172 BE. R. 141, N. P. 
Annotation :—Refd. Slater v. West (1828), 3 C. & P. 325. 


56. 


9 


oJ 


67a. 


98. Add. Annoiation :—Consd. Bailey v. Bailey, 
[1926] Ch. 758. 
106. Citations :—For ‘°3 L. T. M. C. 84’ read 


“3 L. J. M. 0. 84.” 


107. After this case add :— 

.J—See, now, Savings Bank Act, 
1920 (c. 12), s. 1, & Savings Bank Act, 1929 
(c. 27), 8. 10, Sched. 


112a. ‘* Dispute ’’—Conflicting claims to deposit-— 
Jurisdiction of Registrar of Friendly Socleties.} 
—Held: (1) the words “ any person claiming 
to be entitled to any money deposited in such 
savings bank’’ in Savings Bank Act, 1844 
(c. 83), 8. 14, were not limited to persons 








claiming through a depositor; (2) a dispute 


between a depositor & a person claiming 
adversely to him was a dispute within the 
sect. ; (3) the Registrar of Friendly Societies 
now has jurisdiction over disputes between 
rival claimants to a deposit.—BAILEY v. 
BAILEY, {1926} Ch. 758; 95 L. J. Ch. 470; 
1385 L. T. 481; 42 T. L. R. 502, C. A. 


PART I. SECT. 6. 


111 i. Savings bank hook—wNotice of 
loss -Meaning of ‘ lost.’’"}—A rule of 
the Savings Bank of South Australia 


be given to 


which by the Savings Bank Act, 1875, 
has the same force as if inserted in the 
Act, provides that if a pass-boo 
lost, notice in writing shall forthwith 
the bank :—Jleld 
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112b. Nomination to deposit—Invalid nomination— 
Recovery of money paid cere BR who 
had money to his credit in the Post Office 
Savings Bank, signed a nomination form by 
which he left the money to deft. The name 
of a witness appeared on the form, but P. 
had not signed the form in his presence as 
required by the regulations. After P.’s 
death, as the form appeared on the face of it 
to be valid, the Postmaster-Genera] paid the 
money to deft. Pltf., having taken out 
letters of administration of P.’s_ estate, 
claimed the money from deft., as money 
received by him to the use of pltf. :—Held 
the form was invalid, & the position of deft. 
was the same as if he had received payment 
under a will afterwards held invalid, & pltf. 
was entitled to recover.— PEARMAN v. CHARL- 
TON (1928), 44 T. L. R. 517; 72 Sol. Jo. 368. 


ee re eee ee 


Sect. 6a.—MUNICIPAL SAVINGS BANKS. 


112c. Nomination to deposit—Regulations—Power 
of bank to alter.|—A. had a sum of money 
on deposit at a municipal savings bank, 
which he purported to nominate to his two 
daughters under the regulations relating to 
deposits in savings banks. A. died intestate, 
& an application was made by one of his next 
of kin for a declaration that the nomination 
was void, on the ground that there was a 
limit as to nominations by depositors under 
the special Act of the corpn. whose bank it 
was, & that, even though by later regulations 
the corpn. had purported to abandon this 
limitation, such a nomination was ultra vires 
the special Act & void :—Held: regulations 
as to nominations could be made by the corpn. 
under their special Act similar to those 
indicated in Savings Banks Act, 1887 (c. 40), 
with such modifications, including abolition 
of the maximum, as might be considered 
necessary; the limit laid down could be 
abolished under these regulations & such 
abolition need not abrogate the whole 
matter, & the nomination by deceased was 
good.—Re KIMBER, VALE v. ROCKMAN, 
[1928] Ch. 749; 97 L. J. Ch. 430; 139 
L. T. 550; 72 Sol. Jo. 545. 


SY eee 


Add. Annotation :—Refd. Rte Lee Behrens 
& Co. (1932), 48 T. L. I. 248. 


To act as sole judicial trustee with 
remuneration.|—A bank may be appointed 
a sole judicial trustee, with remuneration, 
under the sect. dealing with the appointment 
of ‘‘a person ’’ under Judicial Trustee Act, 
1896 (c. 35).—Re CoHEN, COHEN v. COHEN 
ideas 62 Sol. Jo. 682. 





128. 





128a. 


atolen pass-book is lost within the 
meaning of the rule.—MICHAIL v, 
SAVINGS BANK OF SOUTH AUSTRALIA, 
{1930] 8, A. S. It. 60.—AUS. 

t. Read now ‘ 112a j.’’ 


k be 
a 


&* 


156. Add. Citation :—sub nom. BANK or AUSTRAL- 
ASIA v. BANK OF AUSTRALIA, 12 Jur. 189. 


159. Add. Citation :—18 Jur. 885. 


166. Add. Annotations :—Refd. Wright v. Morgan, 
[1926] A. C. 788; A.-G. v. Goddard (1929), 
98 L. J. K. B. 743; Harrods, Ltd. v. Lemon, 


[1931] 2 K. B. 157. 


169. Add. Annotations :—Consd. Atherton v. 
British Insulated & Helsby Cables, [1925] 
Apld. Re City Equitable Fire 


1 K. B. 421. 
Insce., [1925] Ch. 407. 


203. 
L. J. K. B. 1015, 


215a. S. P. Fry v. RUSSeELt (1858), 3 C. B. N.S. 
sub nom. FRY ov. 


665; 140 E. R. 902; 


NE eo 
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y i. —— J—R. v. BARNARD 
(1925), 44 Can. Crim. Cas. 137; 57 
O. L. R. 397.—CAN, 


—-.] 





y fi. hk. ow SMITH 
(1925), 44 Can. Crimi. Cas. $61 ; 
O. L. R. 383.—CAN. 

y iif. J—R. ». Gouan 
(1925), 44 Can. Orim. Cas. 122; 
O. L. R. 426.—CAN. 


‘ge. Qualijfication—RBank of Canada.) 
—~Bank of Canada Act, 1944 (Dom.), 
provides, by sect. 10 (2), that the 
permanent directors of the bank shall 
»© «selected from diversified occupa- 
tions. By sect. 43, the Governo” in 
Council is directed to make bye-luwa 
with respect to, inter alia, ‘* the nomina- 
tion of directors... & what con- 
stitutes such nomination ’?; & a bye- 
law made pursuaut thereto provided 
_ that tho persons to be declared elected 
should be (a) the two persons receiving 
the two greatest number of votes 
among the candidates whoso ‘ chief 
Pied Sear ig in primary industry,’’ 
(b) the two persons receiving the two 
greatest number of votes among the 
candidates whose *‘ chief occupation is 
in commerco or manufacturing,’’ (¢) the 
three persons roceiving the greatest & 
two next greatest number of votes 
among the candidates whose ‘ chief 
occupation is other than in primary 
industry, commerce or manufacturing. ”’ 
Deft. W., who was nominated for 
election as a director, was dexcribed on 
the list of nominecs as an ‘ accoun- 
tant,” but on the Hst of sharcholders 
his description was ‘f merchant.”? Pltf., 
a shareholder, who alleged that W. was 
in fact a merchant & not au accountant, 
&, thereforo, that he could bo 
nominated under category (0) only, & 
who sued for a declaration that he was 
fuoligible under (c), obtalInod a man- 
datory order requiring W. to withdraw 
his acceptance of his nomination :— 








Held: the question of W.’s proper 
category was one of fact which could 
be tried properly only at the trial of 


the action & since the evidence sup- 

orting the order did not establish 
that pitf. was clearly right he could not 
be said to be entitled to an injunction, 
&, on “ the balance of convonience ”’ it 
should bo dissolved.—BAIN v. BANK or 
OCaNADA & WoopwarRp, [1935] 3 
W, W. R. 25; 4 D. L. RR. 112; 50 
B.C. R. 138.—CAN. 


PART I. SECT. 7, SUB-SECT. 4.—B. 

2i4ix. —— Sy administrator to 
mest of kin.)—CLARKSON oe. MCLEAN 
(1918), 42 O. L. R. 1; 13 0. W. N. 
373.—CAN, 


PART I. SECT. 7, SUB-SECT. 4.—C. 

sa. Dividends payable after share- 
holder’s deuth—Belong to legatecs.}— 
BRYSUN v. BRYSON (1927), a R. 65 
&. C. 112.-—OCAN. 


Add. Annotation :—Refd. Employers’ Lia- 
bility Assce. v. Sedgwick Collins (1926), 95 


ENGLISH AND Empire Dicust SupPLEMENT. 


RUSSELL, Powis v. BUTLER, 27 L. J. OC. P. 
153; 4 Jur. N. 8S. 193. 


228. Add. Citation :—1 De G. F. & J. 17. 


— 


re eee eee 


Sect. 8.—FOREIGN AND BRITISH OVERSEAS 
BANKS (Vol. III., p. 159). 


For ‘‘ See COMPANIES ”’ read as follows :— 


280a. Credit notes of Russian State Bank—Rights 
of holders.}—MARSHALL v. GRINBAUM (1921), 
37 T. L. R. 918. 


Foreign companties.]|—See CoMPANIES, Vol. 


X., pp. 1198-1209. 
281. Add. Annotations :—As to (4) Refd. Banque 


Belge v. Hambrouck, [1921] 1 K. B. 821; 


297. 


PART J]. SECT. 7, SUB-SECT. 5. 


ull. Appointment of interim 
liquidator—-Notwithstanding curator ap- 
pointed.|—He HomMt BANK OF CANADA 


x i. Pensions fund sociely—Right of 
members to fund.}--Where the merger 
or winding up of:a bank constitutes o 
cessation of employment & a pensions 
fund society has been founded in 
accordance with Pension Fund Societies 
Act, ht. S. C., 1906 (c. 123), members, 
ex-members & pensioners rank for 
distribution of the funds of the society 
according to the byelaws of the society 
regardless of the general law unless the 
byoe-laws make no provision for the 
case in question.—Re SOCIETK DE LA 
VAISSE DK RETRAITE DE LA BANQUE 
NATIONALE, TRUDEL v. LEMOINE, 
[1925] 4 D. L. 2. 973 [19251 8. C. R. 
698: affd., [1926] 3 D.L. R. 988.—CAN. 


b (p. 157) i. —— Bank not properly 
incorporated—Effect upon position of 
shareholders.|—Re Tome BANK OF 
CANADA, [1927) 1 D. L. R. 871; 59 
DL. R. 654; 8 C. B. R. 143.—CAN. 


j i. —— Debt to party liable as 
surety.J—In the winding up of a bank 
a@ person liable to the bank as surety 
may set off his porsonal right against 
the bank as a depositor, where both 
dobta exist at the time of the winding 
up.—CLARKSON v¥. ROBINET, [1925] 4 
bD. L. RR. 7783 varying, 26 O. W. N. 
466.—CAN. 

j fi. —— Debt to party liable as 
partner.}—A partner, with his co- 
partner, was sued by the Hquidators 
of an insolvent bank for a partner- 
ship debt, for which he bad pledged his 
individua] deposit in the bank :—Held : 
he was entitled to have his separate 
deposit applied, either as a_ set-off 
in the action, or against the partnership 
debt.—CLARKSON wv. SMITH & GOLD- 
BERG, (1926) 1D. L. R. 509; 58 
O. L. R. 241.—CAN., 

iii, —-—.1—CLARKSON & HOME 
BANK OF CANADA v. LANCASTER (1927), 
88 B. C. R. 217.—CAN. 


223 i. Liability toa contribule-—Trus- 
tee.]—Held : not personally lable, as 
the wil] was sufficiently ‘“* named ’”’ in 
the books of the bank in connection 
with the actual holding.—He HOME 
BANK OF CANADA, NATIONAL TRUST 
Co.’s Case (1925), 57 O. L. R. 27; 5 
Cc. B. R. 644; affg. 6 C. B. R. 318.— 
CAN. 

sh. Action by bank—Securiiy for 
costs.}--Order made.— HOME BANK v. 
HaMONA FARMERS Assocn., {1927} 1 


PART 1. SECT. 10, SUB-SECT. 1. 


a (p. 159) i. Se ——-,}--CuUn- 
NINGHAM t. NORTUERN BANKING Co., 
LTp., (1928] N. I. 112.—IR. 
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Anchor Donaldson v. Crossland, [1929] A. C. 





ac. Right to give consent for adding 
bank as party.|—-A local manager of 
a bank has authority to give the con- 
gent in writing required by Rules of 
Ct., r. 41, for the adding of a pltf.-— 
Kuscn v. PEAT, [1922] 2 W. W.R.174: 
ae L. R. 408; 15 Sask. L. R. 324.— 


{ (p. 160) i. —— .}-The local 
manager of a bank, {n answer to the 
inguiry of a oustomer, informed him 
that a cheque held by him was good, & 
the customer indorsed the cheque & 
left it with the manager to be applied 
against his debt to the bank, &, relying 
on such assurance, permitted his 
position as against the maker of the 
cheque to be altered to his prejudice. 
On the failure of the maker to provide 
funds to meet the cheque :—Held : the 
bank was estopped from denying that 
the customer paid in the amount re- 
presented by the cheque. —- BANQUE 











D’HOCHELAGA wv. BRUNET, [1925] 2 
. Ww. R. 447.—CAN. 
f (p. 160) ii, .}—The 


acceptance of a cheque by a local bank 
manager is binding on the bank, 
altbough at the time the drawer has 
Insufficient funds to meet it.—LEDUO 
v. LA BANQUE D’HOCHELAGA, [1926] 1 
Hy L. ht. 433; [1926] 8. C. R. 76.— 


5 ili, —-—— Liability of bank.}— 

N., a@ branch manager of deft. bank, 
suggested to pltf. that some part of 
pitf.’s imoneys on deposit with tho bank 
should be invested, stating that an 
investment could be found which would 
return interest at 8 per cent. For the 
puese of such an investment, pltf. 
janded to R. two cheques, one pay. 
able to cash on bearer, & the other 
payable to self or bearer & indorsed by 
pitf. i. used the money for his own 
purposes. FPltf. sought to recover the 
amount from the bank. This ct. found 
on the evidence: that pltf. belleved, 
& Rt. intended him to beHeve, that R., 
in making the proposal, was ecune 
as agent of the bank; that pitf. 
believed he was placing his money at 
the disposal of the bank, & R. was fully 
aware of this; that unrestricted dis- 
cretion was committed by pltf. to R. 
as to the nature of the investment :— 
Held: the bank was notdiable. In this 
transaction R. was not doing something 
of a kind that, as agent of the bank, he 
was authorised to do, in the sense that 
such a transaction would fall within the 
eneral scope of his employment.— 

R0YAL BANK OF CANADA v. MACK, 

tee) S.C. R. 488; 1D. L. R. 753.— 
235 iv. ——.,.]—The manager of 

a local branch of deft. bank suggested 
an investment to pltf. who had an 
account in tho savings bank dept. 
Pitf. signed a cheque payable to cash 
on bearer for the amount required & 
gave it to the manager to complete the 





237. 


Add. Annotation :—Refd. Sutters v. Briggs, 
[1922] 1 A.C. 1. 


239. Add. Annotations :—As to (2) Apld. Klein- 


264. 


wort, Sons & Co. v. Associated Automatic 
Machine Corpn., Ltd. (1932), 77 Sol. Jo. 12. 
Refd. Kreditbank Cassel G.M.B.H. v. Schen- 
kers, [1927] 1 K. B. 826. Generally, Refd. 


4 


Vol. If7.—Bankers. Cases 237—-276a. 


Reckitt v. Barnett, Pembroke & Slater, 
[1928] 2 K, B. 244. 


247. Add. Annotation :—Consd. Jones v. Waring 


& Gillow, [1925] 2 K. B. 612. 


263. Add. Annotation :—Apld. Re City Equitable 


Fire Insce., [1925] Ch. 407. 


Part Il——Business of Banking. 


Add. Citation :—sub nom. BANK oF AUSTRA- 
LASIA Uv. BANK OF AUSTRALIA, 12 Jur. 1898. 


270a. Cheque presented after business hours— 


272. 


investment, when he approved of it. 
Some time later the manager told pltf. 


Right of bank to deal with cheque.j—Pltf. 
had an account with defts.’ branch, the 
closing hour of which was 3 p.m. Pltf. 
drew a cheque in favour of W., & handed it 
to W. at such an hour that it was impossible 
for him to present it for payment before 
3 p.m. He dic, in fact, present it for pay- 
ment shortly «fter 8 o’clock, & received 
payment. Late: in the day pltf. decided to 
stop payment of the cheque, & sent his son 
to the bank at the hour of opening on the 
following morning, but he then found that 
the money had already been paid :—Held: 
a bank is entitled to deal with a cheque 
within a reasonable business margin after 
their advertised time of closing, & in cashing 
the cheque defts. had acted within their 
rights.—-BAINES v. NATIONAL PROVINCIAL 
BANK, Lrp. (1927), 96 L. J. K. i. 801; 
137 L. T. 631; 32 Com. Cas. 216. 


Add. Annotations :—Consd. Joachimsvui «. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. London Joint Stock Bank v. Macmillan 


& Arthur, [1918] A. C. 777. 


his instructions ; 


eee ee 


(2) the keys were 
sent to C. fo his capacity as munager, 


276. Add. Annotation :-—-Consd. 


274. Add. Annotation :—Consd. Ke Farrow’s Bank, 


[1923] 1 Ch. 41. 


274a. ——~- Bank stopping payment before final 


clearance of cheque received for collection.|— 
Re FARROw’s BANK, LTp., No. 479a, post. 


275. Add. Annotation :-—-Refd. Garrard v. James, 


[1925] Ch. 616. 
Joachimson v. 
Swiss Bank Corpn., [1921] 8 K. B. 110. 


276a. ——— —— —-— At branch where account 


kept.|—In the absence of special agreement, 
it is an implied term of the contract between 
a bank & its customer that the promise of 
the bank to repay « balance is a promise 
to repay it at the branch of the bank where 
the account is kept & not till after demand 
at that branch. ‘I'he obligation of the bank 
is local, although after local demand & refusal 
to pay the bank is liable to be sued wherever 
it can be served. When local demand must 
be met by payment in a foreign currency 
the remedy available in an English ct. for 
refusal to pay is a cause of action in damages 
for breach of contract & not for debt.— 
RICHARDSON v. RICHARDSON, [1927] P. 228 ; 
96 L. J. P. 125; 187 L. T. 492; 43 T. L. R. 
631; 71 Sol. Jo. 695. 


priated by the depositor thereof to the 
draft. Where the bank is authorised 


that the investment was unsatisfactory 
& that the money was still in the bank. 
About two months after he was given 
the cheque the manager paid it into 
his own account to cover shortages for 
money he had taken from the bank. 
In an action to recover the amount. of 
the cheque from the bank :—Held: 
the bank cannot take advantage of its 
own manager’s improper nse of the 
cheque to make good 3 thefts from 
it, ltf. was entitled to judgment. 
— MCDONALD v. ROYAL BANK OF 
CANADA (1929), 41 B. C. R.450.—CAN. 

245 i. Guaranteeing repayment of 
loan— Made by third party to customer.) 
—Held: not within the ostensible 
authority of a local branch manager 
of a bank.—STEVENS v. MYRCHANTS 
BANK OF CANADA, [1920] 1 W. W. R. 
62; 49 D. L. R. 528; 30 Man. L. R. 
46.—CAN. 

248 ii. Delivery up of keys to 
purchaser from customer without getting 
cheque.J—Pltf. sold his business & 
agreed to assign to the purchasers the 
lease of the premises upon which the 
business was carried on. Pitf. sent 
the keys of the premises to deft. C., 
manager of a branch of deft. bank, in 
a letter, in which he requested C. to 
hand the keys to W., one of the 
purchasers, upon receiving from W. a 
cheque for a named sum. C., without 
gett the cheque, gave up the keys 
to the landlord of the premises, who 
handed them to W.:—Held: (1) C. 


had failed to carry out the terms of 





& the transaction was within the scope 
of his authority a& such; (3) the onus 
of proving damage was on pltf., & 
he had not geatisfied it.—GARBER 0. 
UNION BANK. OF CANADA (1019), 
46 0.L. R.129; 170. W.N. 16.—CAN. 


250 fia. ——- ---—- ——.}--As the 
terms of Mercantile Law (Scotland) 
Amendment Act, 1856 (c. 60), 8. 6, 
are unequivocal & unambiguous, they 
cannot. be construed as relating only 
to tho case where the representations 
are founded on as the basis of a sub- 
atantive action, but must equally 
apply where they are founded on 
in defence.—UNION TANK OF RCOT- 
LAND wv. TAYLOR, [1925] 8. C. 835.—- 
SCOT. 

ad. Agreeing to forward bankers 
draft.}—Held: aa ihe promise by the 
acting manager tc forward the draft 
was a voluntary act without remunera- 
tion & not pee of his duty as an officer 
of the bank, the bank was not liable 
for his failure in performing it.— 
MAXWELL tv. UNION BANK OF CANADA, 
Sere W.W.R.7; 69D. L. R. 130. 


PART II. SECT. 1, SUB-SECT. 2. 


b i. ——.}— BRANDON v0. BANK OF 
Mon AL, [1926] 4 D. L. R. 182; 59 
QO. L. R. 268.—CAN. 

275 va. -~———-,;--A de- 
posit of money in a bank to meet a 
draft is not | pet astrede of the draft. The 
money so deposited must be appro- 
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so to appropriate the moucy {it acts in 
doing so as agent of the depositor, &, 
if it fails te carry out its dutics as such 
agent, the loss falls on its principal, 
{t is possible for a bank while acting 
as agent of the drawer of a draft for 
the purpose of collecting it to act also 
as agent of the drawee in appropriating 
the monoy.—- BRANTFORD CORDAGKH Co, 
v. MILNE, [1925] 1D. L. R. 862 : (1925) 
1 W. W. RR. 8113 34 Man. L. RR. 17; 
afff., [1925] 1 D. L. R. 923 (1925) 1 
W. W. R. 442.-—-CAN. 

276 vii. In Canadtan paper 
tn American bank-—In what currency 
payable by bank.)—WHeld: pltf.'s de- 
posits ercated morely the relation of 
debtor & creditor, & the bank's obliga- 
tion under that relationship was to 
repay the exact amount of money’ 
which waa received on deposit. 
Whether amounts of deposits repavable 
fo Canadian or American currency 
discussed.——-SHEPPARD v. FIRST INTIK- 








NATIONAL BANK OF SWEET CRASS, 
[1924] 1D. L. R. 682; 1 W. W. R. 
290.—CAN. 

275 vill. —— —-— Cheque delivered 


to bank to be cashed.J—The fact that 
the holder of a choque delivers it to a 
bank to be cashed does not constitute 
a deposit nor render the bank his 
debtor, & the bank has no right to 
set off against the pr of the 
cheque oa debt owing to it by the 
holder.-—-ROYXEKL vw. RoYaL Bank or 
CANADA, {1918] 2 W. W. R. 791; 12 
Sask. L. R. 218.—CAN., 


Cases 277—292a. 
277. 


2778. 


' 


Add. Annotation :—Refd. Halliwell v. Ven- 
‘ables (1930), 99 L. J. K. B. 353. 


Duration—Notice to close & transfer 
account—-No notice to  transferee.]|—Judg- 
ment debtors instructed their bank to transfer 
their account to the account of another body 
which had diplomatic privilege & to close their 
account, & that transaction was then entered 
in the books of the bank, but before any 
notice of or acquiescence in the transfer by the 
proposed transferees the judgment creditor 
served a garnishee order nisi on the bank 
attaching the judgment debtors’ account :— 
Held: (1) after the bank received notice to 
close & transfer the account, & the appro- 
priate book entries had been made, but no 
notice of the transfer had been given to the 
proposed transferees, the relation of banker 
& customer still existed; (2) the judgment 
debtors had power to revoke the direction 
to close & transfer their account at the time 
when the garnishee order was served ; (3) at 
the time the garnishee order was served it 
operated in lawas arevocation of the direction 
to transfer the account so long as no notice 
of or acquiescence in the transfer had been 
received by the proposed transferee.— 
REKSTIN v. SEVERO SIBIRSKO GOSUDAR- 





STVERNNOE AKCIONERNOB OBSCHESTRO 
KOMSEVERPUTY & BANK OF JRUSSIAN 
TRADE, [1933] 1 K. B. 47; 102 L. J. K. B. 


10; 147 L. T. 231; 48 T. L. R. 578; 76 


Sol. Jo. 404, C. A. 


277b. Order to transfer account—No notice to 


281. 


282. 


transferee.]—REKSTIN v. SEVERO SIBIRSKO 
GOSUDARSTVERNNOE AKCIONERNOE ORBS- 
CHESTRO Komsevrereputy & BANK OF 
RUSSIAN TrAangE, No. 277a, ante. 
Add. Annotation :—Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 204. 


Add. Annotalions :—Apld. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926) 1 K. B. 828. Refd. Admiralty 
Comrs. v. National Provincial & Union Bank 
of England (1922), 127 L. T. 452; Jones v. 
Waring & Gillow, [1926] A. C. 670. 


282a. Account opened in assumed name—Payment 


284 Il. 
own account.)—-BLENKHORN v. ROYAL 


89 li. ——— ——--.}~—-In the absence 


in of cheque obtained by duress—Payment out 
on forged cheques—<Action by party whose 
name assumed.|—Pitf. brought an action 
against deft. bank for £125,000, money had 
& received by defts. to his use. Pltf.’s case 
was that an account was opened in his name 
at a branch of deft. bank by some one otber 
than himself, that a cheque for £150,000 
payable to his order was paid into the account, 
& that on the following day a forged cheque, 
purporting to be drawn by piltf., for £130,000 
was cashed by one H., the balance being 
afterwards withdrawn by H., by means of 
other forged cheques. Defts. alleged that 
the cheque for £150,000 was obtained by a 
blackmaiJing conspiracy from one A., who 
was discovered by one N. with pltf.’s wife 
in compromising circumstances, & that the 
proceeds were shared between the con- 
spirators. whom defts. alleged to include, 
among others, pltf., pltf.’s wife, & H. & N. 
Pltf. & his wife denied that they took part 





Moneys held to manager's 


284a. 


289a. 


292. 


292a. 


of any special contract to keep a 
customer’s accounts separate a bank 
may combine his accounts in different 
departments of the bank for the pur- 
pose of mecting his indebtedness to 409. AN. 
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in any conspiracy, & pltf. said that, when he 
heard of the relations between his wife & A., 
he instructed H., who represented himself to 
be a solr., to take divorce proceedings, & 
that, when the sum of £25,000 was handed 
to him by H., he, plitf., passed the amount 
on to his wife & said that he would have 
nothing more to do with her, & that he 
learned later that A. had paid £150,000. I1t 
was to recover the difference between these 
two amounts that the action was brought. 
The jury found that there was a conspiracy 
to get money from A. by catching him with 
pltf£.’s wife, but that pltf. & his wife were not 
parties to the conspiracy, that A. was in- 
duced to part with the money through fear, 
& that his parting with it was not free & 
voluntary :—Held: pltf. never got the pro 
perty in the cheque for £150,000 & could 
not sue in conversion, & he had no right to 
sue in contract because the dealings with 
deft. bank were not on his behalf, & therefore 
he had no title to the cheque, & the action 
failed.— ROBINSON v. MIDLAND BANE, LTD. 


(1925), 41 T. L. R. 402; 69 Sol. Jo. 428, 
792, C. A. 
Effect of mere book entries.] — In 





dealings between banker & customer, where 
it is sought to treat a mere book entry as 
& payment, some other circumstances must 
be present & relied upon to enable the 
customer in whose favour it is made to 
succeed, either some express. previous 
authority to pay, or a communication of the 
making of the entry to the customer & an 
acting upon it by him; there must be, in 
effect, both a payment by one party & a 
receipt by the other, or an alteration in the 
position of the customer in whose favour 
the book entry was made.—Britisn & 
NorRTH EUROPEAN BANK, LTD. v. ZALZSTEIN, 
[1927] 2 K. B. 92; 96 L. J. K. B. 539; 137 
L. T. 127; 43 T. L. R. 299. 

Bills specifically appropriated to one 
account—Payment of proceeds to other 
account.|—A banker who has agreed with a 
customer to open two accounts in his name, 
& who holds bills which the customer has 
specifically appropriated to one account, is 
not entitled, without the customer’s consent, 
to transfer the proceeds of such bills to the 
other account.—GREENHALGH (W. P.) & 
Sons v. UNION BANK OF MANCHESTER, [1924] 
2K.B.153; 93 L. J. K. B.844; 181 L. T. 637. 


Add. Annotations :-—Refd. Taxation Comrs. v. 
English, Scottish & Australian Bank, [1920] 
A. C. 683; Savory (E. B.) & Co. v. Lloyds 
Bank, Ltd. (1932), 48 T. L. R. 344. 


—— ——.J}—(1) The word ‘ cus- 
tomer’’ ig Bills of Exchange Act, 1909 
(No. 27 of 1909, Commonwealth), s. 88 (1), 
which is in the same terms as the above sect. 
signifies a relationship in which duration is 
not of the essence, & includes a person who 
has opened an account on the day before 
paying in a cheque to which he has no title. 
(2) The negligence referred to in the sub- 
sect. is negligence in collecting the cheque, 
not in opening the account. The test is 








the bank without notifying him or 
obtaining his consent thereto.—WaL- 
LINDER v. IMPERIAL BANK OF CANADA, 
oes) D. L. R. 390; (1925)3 W. W. R. 


Annotations :—As to 
Ltd. (1932), 48 T. 
Grdns. v. Barclays Bank (1923), 
Auchteron{ v. Midland Bank, [1928] 2 K. b 294. 


whether the paying in of any given cheque, 
coupled with the circumstances antecedent 
& present, was so out of the ordinary course 
that it ought to have aroused doubt in the 
banker’s mind, & caused him to make 
inquiries. The standard of care required 
is that derived from the practice of bankers. 
—TAXATION ComRs. v. ENGLISH, SCOTTISH & 
AUSTRALIAN BaNnK [1920] A. C. 683; 89 
L. J. P. C. 181; 123 L. T. 384; 36 T. L. R. 
305, P. C. 
ae Refd. Savory & Co. v. Lioyds Bank, 
R. 344. As to (2) Apld. Hampstead 


39 T. LL. RR. 229. vont 
Pp 


Lloyds Bank v. Chartered Bank of India, Australia & 


China, [1929) 1 K. B. 40. 
Bank, Ltd., 


Consd. Slingsby v. Westminster 
(1931) 1,.K. B.173. Refd. Underwood v. Bank 


of Liverpool, Same v. Barclay’s Bank, [1924] 1 K. B. 775; 
London & Montrose Shipbuilding & pepe Co. v, 


Barclays Bank (1925), 31 Com. 


Cas. eee Bank, 


Ltd. v. Savory & Co. (1932), 49 T. L. nf 1 


292b. 


293. 


Another bank for ae cheque 
collected—Bills of Exchange Act, 1882 (c. 61), 
s.82.]—(1) The word ‘‘customer’”’ in the 
above sect. applies to another bank for whom 
the bank, which relies on the protection of 
the sect., collects a cheque. 

(2) The war.ls “receives payment ” in the 
sect. apply to a bank which receives payment 
as a collecting bank.—ImportreRsS Co. ov. 
WESTMINSTER BANK, [1927] 2 K. B. 297; 
96 L. J. K. B. 919; 187 L. T. 693; 48 
T. L. R. 639; 32 Com. Cas, 369, C. A. 

Add. Citation :—88 L. J. K. B. 55. 


Add. Annotations :—Consd. Auchteroni v. Mid- 
land Bank, [1928] 2 K. B. 294; Greenwood 
v. Martins Bank, Ltd. (1931), 47 T. L. R. 
ra Slingsby v. District Bank, Ltd. (1931), 


48 ie L. RK. 114; Mercantile Bami of India, 
Ltd. v. Central Bank of India, Itd., (!OR88) 
A.C, 287. 


298a. Remittance sent abroad on request—Obliga- 


293 i. Drawing 
duty to bank.)—-A customer of ao bank 


tion of bank.]—Pltfs., customers of defts., 
bankers in London, instructed them to 
transmit money to a person in Rumania, 
& defts. sent a cheque by registered post 
to him personally. The cheque never 
reached him, but someone apparently put 
on it a forged indorsement of his name, & 
it was eventually cleared through a bank in 
Poland, & defts. debited pltfs. with the 
amount. In an action for negligence pitfs. 
alleged that defts. should have sent the 
cheque by a letter which was insured in 
addition to being registered :—Held: as the 


cheque-—Customer’s 


-< 


Vol. 1.—Bankers. Cases 292a—3086. 


loss of a cheque was a rare occurrence, & 
as the standard of defts.’ duty should not 
be measured by a consideration of all the 
precautions which subsequent events might 
suggest. the action failed.—Ost QGErSELL- 
SCHAFT, ETC. v. JEWISH COLONIAL TRUST 
(1927), 43 T. L. R. 398. 


298b. Bank instructed to transfer sum to second 


800. 


801. 


202. 


303. 
304. 


306. 


acquitted themsolves of the onus of 
establishing repayment, 


& pltfs. were 


bank—To be held to credit of third—Third 
non-existent—Claim for return by customer 
of first bank.]—In June, 1918, pltf., who 
was then a banker in Odessa, had a large 
credit with a Swiss bank at Basle & he 
instructed that bank to transfer to defts., 
who were an English bank, £18,044 to be 
held by defts. to the credit of a bank in 
Petrograd. On hearing from the Basle bank 
defts. credited the money to the Petrograd 
bank in their books on account of pitf., 
& they notified the Petrograd bank, but 
their communication was returned & there 
was no evidence that it was ever received 
by the Petrograd bank. About 1980 pltf. 
became aware that the money was still with 
defts. & he claimed a declaration that they 
held it as trustees for him :—Held: the only 
party who were defts.’ customers were the 
Swiss bank, & as there was no contract — 
between pltf. & defts. the action failed.-— 
ASCHKENASY v. MIDLAND BANK, Lrp. (1934), 
51 T. L. R. 84; 78 Sol. Jo. 783, C. A. 


Add, Annotations :—Apld. London Provincial 
& South Western Bank v. Buszard (1918), 
35 T. L. R.142. Refd. Brown v. Swan (1921), 
37 T. L. TR. 787. 


Add. Annotations :-—-Consd. Brown v. Swan 
(1921), 37 TIT. L. RR. 787. Refd. Calico 
Printers’ Assocn., Ltd. v. Barclays Bank 
(1931), 145 L. T. 513; Savory & Co. v. Lloyds 
Bank, Ltd. (1942), 48 T. 1. R. 344. 


Add. Annotations :---Refd. Republica de Guate- 
mala v. Nunez, {1927} 1 KX. B. 669; Richard- 
son v, Richardson, [1927] P. 228. 


Add. Citation :—63 Sol. Jo. 246. 


Add. Annotations :—Consd. Elliott v. Bax- 
Ironside, [1925] 2 kK. B. 301. Refd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. C. 414; 
Kettle v. Dunster & Wakefield (1927), 43 
T. L. R. 770. 

Add. Annotation :--Consd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 51. 


which, having been {ndorsed by the 
producer, are, in reoue nade peyavie 


owes a duty to the bank in drawing | entitled to recover.—STEWART  v. to bearer on surrender th ereof, & whose 
cheques to take reasonable & ordinary | RoyaL BANK oF CANADA & FRAsER, | torms deny responsibility in the Wheat 
precautions against the amount of the | [1930] 5. C. It. 544; 4 D. L. RR. 6945; | Board with respect to indorsomentsa, &, 
cheque being raised by forgery, & if | revg., {[1930}2 D.L. R. 617; 1M. P. RR. | failing to receive a return letter of 
as the natural & probable result of the | 312.-—CAN. acknowledgment, the sending office 
neglect of those precautions the amount a makes no inquiry of the receiving 
is so increased the customer must bear | PART II. SECT. 1, SUB-SECT. 3.--A. | office as to the safety of the documents 
the loss as between himself & the bank. 301 ii. .)— For certain | until after the lapse of six weeke, it 


The duty of a customer to draw up his 
cheque without negligence is the same 
with respect to a cheque on a savings 
account as in the case of a cheque 
on & current account.—WILL v. BANK 
OF MONTREAL, (1931] 2 W. W. R. 364; 
3D. L. R. 526.—CAN. 


sd. Unauthorised withdrawal of sum 
from account by manayer—Onus of proof 
of repayment.|—F., a local branch bank 
manager, took without authority 
certain sums from S.’8 account in the 
bank. S. having died, his exors. sued 
the bank & F. to recover these sums :— 
Held: on the evidence, defts. had not 








limited purposes a branch bank may be 
treated as a separate organisation, but 
for all purposes of Hability a bank is 
a unit & indivisible.—WHITE v. ROYAL 
BANK OF CaNaDaA, [1923] 4 D. L. &. 
1206; 53 0. L. R. 5643.—CAN. 

se. Forwarding to another branch 
documenta for collectton—Negligence. J— 
Where a branch office of a bank, in 
the usual course of banking business 
for resvard, sends to another office of 
the bank tor collection on behalf of 
a customer negotiable documents of 
debts, such as participation certificates 
issued by the Canadian Wheat Board, 
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is guilty of negligence. The bank is 
still more guilty of negligence, when, 
having made the belated tnquiry & 
learned that the documents have not 
been received at the other office it 
faila to tuke immediate steps in the 
quickest manner available to warn 
the debtor Hable under the documents 
of the losa thereof, & thus stop pay- 
ment to any unauthorised person.— 
NELSON v. UNION BANK OF CANADA, 
{1923] 3 W. W. R. 1330.—CAN. 


303i, ———— ——.]—GARRIOCH 
v. CANADIAN BANK OF COMMERCE, 
{1919} 3 W. W. R. 185.—CAN. 


Cases 310-—3383b. 


310. 


311. 


Add. Annotations :—Refd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Mentd. Re Gunsbourg, Ez p. Trustee, [1919] 
B. & O. R. 99. 


Add. Annotation :—Consd. Rekstin v. ‘Kom. 


- peverputj Bureau (Bank for Russian Trade, 


812. 


317. 


32148. 


821b. ———- Client account of solicitor.]—In com-. 


$21c. 


Ltd.) (1932), 48 T. L. R. 578. 

Add, Annotation :—Generally, Refd. Earle v. 
Hemsworth R. D. 0. (1928), 140 L. T. 69. 
After this case add, See Law of Property 
Act, 1925 (c. 20), s. 136 (1). 


Add. Annotations :--As to (1) Consd. Rekstin 
v. Severo Sibirsko Gosudarstvernnoe Ak- 
cionernoe Olschestro Komseverputj & Bank 
for Jtussian Trade, Ltd., 19331 1 K. B. 47. 
Refd. Joachimson v. Swiss Bank Corpn., 
[1921]3 K.B.110. Generally, Refd. Richard- 
son v. Richardson, [1927] P. 228; Plunkett v. 
Barclays Bank, Ltd., [1936] 1 All E. BR. 653 ; 
Hirschhorn v. Evans, [1938] 3 All FE. R. 491. 
Operation as revocation of direction to 
transfer account—Before notice to transferee. 
—REKSTIN v. SEVERO SIBIRSKO GOSUDAR- 
STVERNNOE AKCIONERNOE OBSCHESTVO Kom- 
SEVERPUTJY (BUREAU) & BANK FoR RUSSIAN 
TRADE, Lrp., No. 277a, ante. 





pliance with Solicitors Act, 1933 (c. 24), & 
Rules, pltf., a solr., opened a client account at 
a branch of defts.’ bank. Money received 
from a client, to be applied in payment of 
rent & costs payable by the client to a third 
party, was paid into that .ccount, & a cheque 
was duly drawn by pltf. on that account, & 
sent to the solr. acting for the third party. 
Before that cheque was presented a garnishee 
order nisi was served on the bank in respect 
of debts owing or accruing due from the bank 
to pitf. When the cheque was presented the 
bank marked it ‘‘ Refer to drawer,’ & re- 
turned it unpaid :—~-Held : (1) money stand- 
ing to the credit of the client account was a 
debt owing from the bank to pltf., in whose 
name the account was opened, & the garnishee 
order nist bound that debt in the hands of 
the bank. The bank was, therefore, justified 
in returning the cheque unpaid ; (2) in the 
circumstances, the words ‘“ Refer to drawer ”’ 
marked on the cheque were not libellous.— 
PLUNKETY v. BARCLAYS BANK, Lrb., [1986] 
2 hk. B. 107; [1936] 1 All FE. R. 6583; 105 
IJ. WK. B. 379; 154 1. T. 465; 562 T. LR. 
353; 80 Sol. Jo. 225. 

~---- Joint account—Debt of one party.|—A 
Judgment) debtor & his wife had a joint 
account with HAP DNS bank, on which account 
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either of them could draw. A garnishee order 
was made on this account in respect of a debt 
owed by the husband :—Held: a joint 
account with a bank, even if owned by a 
husband & wife, cannot be attached under a 
garnishee order in respect of a debt owed by 
one of the joint owners.—-HIRSCHORN v. 
Evans, [1938] 2K. B. 801; [1938]3 ANE. R. 
491; 159 L. T. 405 ; 54 T. L. R. 1069 ; 82 Sol. 
Jo. 664, C. A. 


830. Add. Citation :—40 L. T. 404. 


331. Add. Annotation :—Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 


382, Add. Annotations :—Consd. Rekstin v. Kom- 
severputj] Bureau (Bank for Russian Trade, 
Ltd.) (1932), 48 T. L. R. 578. Refd. British 
American Continental Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 328; Jones 
v. Waring & Gillow, [1926] A. C. 670. . 


833. Add. Annotations :—Consd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328; Jones v. Waring 
& Gillow, [1926] A. C. 670. Refd. Gowers v. 
Lloyds & National Provincial Foreign Bank, 
Ltd., [1938] 1 All E. R. 766. 

833a. ——— Payment into account under belief that 
customer alive—Liability to refund.|—Where 
money has been paid into the current account 
of the customer of a bank under a mistake of 
fact, such as the belief that the customer is 
still alive & entitled to the money, the money 
can be recovered back from the bank without 
joining the customer’s legal personal repre- 
sentatives as defts. to the action.—AD- 
MIRALTY Comes. v. NATIONAL PROVINCIAL & 
UNION BANK oF ENGLAND, Lrp. (1922), 127 
L. T. 452; 887. L. R. 492 ; 66 Sol. Jo. 422. 


333b. Pension paid to bank on forged certificate 
a retired officer in the 
colonial customs service & in receipt of a 
pension, from 1916 to 1926 collected his 
pension from deft. bank, with which he had 
an account, coming to the bank in person. 
In 1926 G. changed his place of residence & 
thereafter collected his pension by post 
through deft. bank by means of receipt forms 
sent direct to him by pltfs. The receipt form 
included a certificate that the pensioner was 
still alive. G. died in 1929 & from then up 
to 1935, when his widow died, the pension 
was collected by means of forged receipt 
forms, the certificates being duly filled up by 
an alleged medical practitioner. The certi- 
ficate might be signed by the bank or by a 
person of certain named categories including 
medical  sdaanaanicis Pitis., the Crown 








PART II. SECT. 1, SUB-SECT. 4. on doposi with an English branch of a | liguidation—Declaration of dividend by 


317 ix a. 
in a joint banking account to the 
credit of the judgment debtor & another 


local 








——,.}—Mone ank does not constitute a debt | liguidator.}—An order had been made 
ys necaverntle within the jurisdiction, & | for the winding up of a banking co. & 
is, therefore, not Hable to be attached | for the appointment of a lqguidator. 

by proceedings under Part XX. of | At the da 


of the order a customer of 


erson may be garnished by the | Gommon Law Procedure Act, 1899. the bank had mone 
— ys standing to his 
Judginent "creditor, — odie i Ro iy MELVILLE IsLAND, LTD. v. RicnaRps | credit in ita books. In the course of 
804.-—CAN. : (1933), 50 N. 8S. W. W. N. 41.—AUS. the liquidation the liquidator ve 
S17 ei oe, ones Aa: 317 xill. Account intradename.| | 20tice of his intention to pay a ° 


posited by a judgment debtor in the 
tate Savings Bank of Victoria may 
be attached by garnishee proceedings. 


& his banker is 


Service of the garnishee order nisi on | bankers to eatisly 


—Where an individual keeps his bank | Gend of Ss. in the £ -— poe Geote 


account under a trade name & is sued 
liquidator amounted to the declaration 
Lishoed, tt is for the | of a dividend, the declaration did not 


a ‘debt owing or 


create 
t, § udgment debtor named is the person 
Serlchy: aay tinh wRiGh the bane ‘may keepin ng such account, & if satisfied Oe aa ks Ricca be a jude- 
have to receive a demand for beyond reasonable doubt that the right ment creditor of the ret inee 
as a condition precedent to ita Tiablity. fund . being garnisheed to pay it | niches under the Justices 
Tag Hope ©. Eareny, (1933) V. nie tT ee ee ETT | act, 1998, 8. 126, against the banking 
> Argus L 132.—AUS., an R “— | Go.—-NaTIoNaL BANK USTRA- 
ee xii, —— LASIA, LTD. v. NORRIS, i832) + L. R, 


English branch local phy om Arpt wi 317. xiv. 





Banking company in } 485; Argus L. R. 423.—AUS. 
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Agents for the Colonies, then sued to recover 
from deft. bank the amount so paid since 
1929 :—Held: (1) the certificate not being 
signed by the bank, it did not amount to a 
warranty by the bank that G. was still alive, 
& the bank was, in the circumstances, entitled 
to rely upon the certificate as being true; 
(2) the money could not be recovered as 
money paid under a mistake of fact, as the 
bank had paid it away to a person whom 
they believed to be their principal, & the fact 
that they were mistaken in that belief was 
irrelevant.—GoOwEksS v. LLoyDs & NATIONAL 
PROVINCIAL FOREIGN BANK, Lrp., [1038] 1] 
All E. RK. 766; 158 L. T. 467; 54 L. T. 2. 
550; 82 Sol. Jo. 232, C. A. 

srt abi --—Consd. Hirschhorn v. Evans, [193813 AIK. R. 


884. Add. Annotations :—Consd. Re Hodgson’s 
Trusts, Public Trustee v. Milne, [1919] 2 Ch. 
189. Refd. Bradford Old Bank v. Sutcliffe 
(1918), 88 L. J. K. B. 85; Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 652; Holder 
v. I. R. Comrs. (1932), 48 T. L. R. 865; 
Philadelphia National Bank v. Price, [1937] 


3 All BE. R. 391. 


838a. —— Joint acsount—Including proceeds of 
theft.] —- THE ADMIRALTY v. Mints (1908), 


Times, Oct. 29. 


838b. Necessity for demand—Whether condition 
precedent to action against banker on account.] 
—Where money is standing to tho credit of a 
customer on current account with a banker, 
in the absence of a special agreement a 
demand by the customer is a necessary |. 
ingredient in the cause of action against the 
—lent.— JOACHIMSON  v. 
Swiss BANK Corpn., [1921] 8 K. B. 1:0; 90 
L. J. K. B. 973; 125 L. T. 838; 87 T. fs. BR. 
26 Com. Cas. 196, 


banker for money 


534; 65 Sol. Jo. 434; 
C 


Annotations :—Consd. Admiralty Comrs. v. National Pro- 
vincial & Union Bank of IEngland (1922),38 T. L. R. 492; 
Richardson v. Richardson, [1927] P. 228; 
Lloyds Bank (1929), 34 Com. Cas. 263. 
American Continental Bank, Credit) General Leigeois’ 

Prosperity v. Lloyds Bank 

(1923), 39 T. L. R. 372; Tournier v. National Provincial 

& Union Bank of England, (1924) 1 K. B. 461; Rekstin wv. 

Komseverputj Bureau (Bank for Russian Trade, ltd.) 


Claim, [1922] 2 Ch. 589; 


(1932), 48 T. L. R. 578. 


342. Add. Annotation :—Generally, 
Comrs. v. Holder, [1931] 2 K. B. 81. 
842a. —— Account in credit—-Reasonable notice.] 
—In the absence of special stipulation a 


PART II. SECT. 2, SUB-SECT. 1. 


834 v. ——.]—PItf. made a promis- 
sory note In favour of S., which was 
dishonoured on presentment. Both 
banked with defts., to whom S. was 
indebted on overdraft for a greater 
sum than the amount of the note. 
Subsequently pltf. paid £100 into his 
account, & defts. immediately, without 
reference to pltf., paid the note for 
£119 198. 10d. & debited pltf.’s account 
with the amount by which his funds 
in the hands of defts. were insufficient 
to meet the note :—Held: defts. were 
at liberty to apply whatever funds of 
pltf. they had in hand in satisfaction, 
pro tanto, of the note of which they were 
the holders for value.— BELL v. UNION 
Bank, [1923] N. Z. L. R. 379.—N.Z. 


PART Il. SECT. 2, SUB-SECT. 2.—A. 
sa. Repayment of adwance by cheque— 
On trust account—Knowledge of bank— 
Liability.}——ATCHISON v. DOMINION 
BaNnEz, {1935] 3 W. W. R. 97.—CAN. 
sb. SO ——,] —-RE- 


Vol. 01.— Bankers, 


banker can close his customer’s banking 
account in credit only on giving him a reason- 
able notice, dependent on the nature of the 
account & the facts & circumstances of the 
case. When a banking account, opened by 
pltfs. with defts., & having a credit balance 
of some £7,000, was so interwoven with a 
‘** snowball’? scheme of insurance devised by 
plitfs. that it became in respect to subscrip- 
tions to the scheme a part thereof :—Held: 
a month’s notice by defts. to discontinue the 
account was not, in the circumstances of the 
cage, sufficient, but an injunction restraining 
defts. from closing the account must be 
refused.—-PROSPERITY, LTp. v. LLOYDS BANK, 


Cases 3883b—38la. 


Lrp. (1923), 39 T. I. R. $72. 


842b. Existence of account—Proof of—Effect of 
non-existence of entry in material books.]— 
Dovuauass v. LLOYDS BANK, No. 403a, post. 

344. Add. Annotation :—Refd. Imperial Bank of 
Canada v. Begley, [1936] 2 All K. R. 367, 

847. Add. Citation :—affg. S. C. sub nom. Re 
Gross, Ez p. ADAIR (1871), 24 L. T. 108. 

358. Add. Annotation :—Refd. Imperial Bank of 


Canada v. Begley, [1936] 2 All E. R. 367. 


858. Add. Annotation :—-Refd. Re Russian Bank 
for Foreign Trade, [1933] Ch. 746. 


859. Add. Annotation :-—Refd. Madras Official 


Assignee 


236. 


aw 


Douglass «, 
Refd. Re British 


T. L. R. 432. 


8638. Add. Annotations :—-Consd. Banque Belge v. 
Hambrouck, (1921) 1 K. B. 821. 
Hodgson’s Trusts, Public Trustee v. Milne, 
[1919] 2 Ch. 180; Madras Official Assignee 
v. Wrishnaji Bhat (1938), 49 T. L. R. 482. 

364. Add. Annotations :—Refd. Plunkett v. Bar- 
clays Bank, Ltd., [L036] 1 All BE. R. 653. 
Harrods, Ltd. v. Vester, [1987] 2 All EH. RR. 


Krishnaji Bhat (1933), 49 


Refd. Re 


' 368. Add. Annotations :-—Refd. Tmpcrial Bank of 
Canada v. Begley, [1936] 2 All Id, R. 867 ; 
Plunkett v. 
1 ANE. . 653. 

380a. Payment of principal’s money to own account 
— Bank without notice—Retention against 
overdraft.!|—Re SANGSTER, GREEN v. MOCKETT 


Barclays Bank, Ltd., [1936] 


(1894), 10 T. L. R. 184. 


Refd. I. Ql. 


TAILER’S TRUST Co., LTD. v. DOMINION 
BANK, [1935] 3 W. W. R. 165.—-CAN. 


PART II. SECT, 2, SUB-SECT. 2.—B. 


sf. Fight of bank to refuse to pay.)}— 
In order to hold a banker justified in 
refusing to pay a demand of his 
customer the customer being an oxor., 
& drawing a cheque as exor., there 
must in the first, place be some mis- 
application, some breach of trust in- 
tended by the exor., & there must In 
the second place be proof that the 
bankers are privy to the intent to 
make their misapplication of the trust 
funds. If it be shown that any per- 
sonal benefit to the bankers themselves 
is designed or etipulated for, that 
circumstance above all others will most 
readily establish the fact that the 
bankers are in privity with the breach 
of trust that is about to be committed. 
—STANDARD BANK . EXTATE VAN 


PART IJ. SECT. 2, SUB-SECT. 3.—A. 
8711, Joint account of persona nit 
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381a. Trust moneys credited to private account—— 
Liability of bank.j—lLtesp. bank agreed with 
applts. to furnish applts.’ agent with cash 
in exchange for drafts upon applts. The 


partnersa—Cheque drawn & counter” 
manded by one after decease of other-~ 
Payment by bank — No right of action 
in survivor.)-— RADCLIFFE v. BANK OF 
poate [1919] 2 W. W. Rh. 887.— 


371 it. —— Subsequent claim by one 
to whole account-—— Position of bank. )— 
Where a bank deposit is made in the 
name of either of two persons it {8 a 
notification that either one may deal 
with the funds & that the account 
will he subject. to the control of either 
of them In the absence of special 
directions. But upon a subsequent 
notice to the bank by one of such per- 
sons that he claims It all, the bank 
in dealing with the money thereafter 
in any way affecting such claim acts 
at {ts own risk.—HItL v. HOCHRLAGA 
BANE, [1921] 3 W. W. KR. 430.—CAN., 


PART II. SECT. 2, SUB-SECT. 8.—B. 


g. Add ‘on appeal, [1919] A, ©. 
658: 88 L. J. Pp. C. 118; 121 1. YT. 
190 P. C.’’ 


387a. ee See 


PART II. SECT. 2, SUB-SECT. 3.—-E. 


Cases 38la—391la. 


cash, as resps. knew, was to be used in pay- 
ing for grain to be purchased for applts. by 
their agent. In numerous cases resps. 
instead of giving the agent cash credited the 
drafts, wholly or in part, to the agent’s private 
account which was generally overdrawn. 
Applts. sued resps. to recover the aggregate 
amount, with interest, of specified drafts, 
or parts of drafts which had been thus 
applied; the agent was not joined as a 
party. Resps. alleged but did not prove 
that the agent had paid for grain by cheques 
on his private account. The Ct. of Appeal 
ordered an account to ascertain what loss 
applts. had sustained :—Held: resps. having 
been parties to a misapplication of trust 
funds. applts. were entitled to judgment for 
the amount sued for.—BRITISH AMERICA 
ELEVATOR Co. v. BANK OF BRITISH NORTH 
AMERICA, [19]9] A. C. 658; 88 IL. J. P. C. 
118; 121 L. T. 100, P. C. 


Annotation :—Refd. Imperial Bank of Canada v. Begley, 


[1936] 2 All Ki. R. 367. 





.|—For some years before 
1919 one U., a merchant, had a banking 
account at defts.’ bank. 


shares being allotted to himself except one, 
which was held by his wife. A debenture 
in the form of a floating charge over the 
assets of the co. was issued to a creditor of 
. U. as a security for his debt. The arts. of 
assocn. of the co. incorporated Table A. by 
par. 71 of which the business of the co. is 
to be managed by the directors. By the 
arts. U. was appointed sole director. After 
the formation of the co. U. kept on his private 
banking account with defts. as before, they 
having notice that his business had been 
transferred tothe co. The co. had a separate 
account, which was kept at another bank, 
but defts. had no knowledge of that fact. 
V., as sole director, became possessed of a 
number of cheques, some crossed & others 
uncrossed, drawn in favour of the co. He 
indorsed them ‘ A.I..U., Ltd.—A.L.U. sole 
director,’’ & paid them into his own account 
with defts. instead of paying them in to the 
co.’s account with the other bank. Defts., 
without inquiring whether the co. had a 
separate banking account, collected the 
chequcs & credited U. with the proceeds, 
which he misappropriated. When doing so 
they treated him as being identical with the 
co., as he owned all the shares, & overlooked 
the materiality of the cheques being drawn 
in the co.’s favour & not in his. In an action 
brought by the co. on behalf of the debenture- 
holder for conversion of the cheques :— 
Held: (1) defts. were precluded from setting 
up that U., when paying the cheques in to 
his own account, was acting within the scope 
of his apparent authority as agent of the co., 
upon two grounds: first, that the act of an 
agent paying his principal’s cheques into his 
own account was so unusual as to put them 
on inquiry, that they ought to have inquired 
whether the co. had a separate banking 
account, &, if it had, why the cheques were 
not paid in to that account, & that their 
failure to make that inquiry amounted to 


acrount—Bank 


In that year he. 
converted himself into a limited co., all the- 


391a. 


wife—Subsequent claim by wife to whole 
entitled to set off sums Bank, [1921] 3 W. W. R. 430.—CAN. 


ENGLISH AND EMPIRE Diaest SupPLEMENT. 


negligence; &, secondly, that U. when 
paying in the cheques did not purport to 
act as the co.’s agent, but as being himself 
the co., & that defts. so treated him ; (2) with 
respect to the cheques which were crossed 
the omission to inquire about the co.’s 
banking account disentitled defts. as collect- 
ing bankers to the protection afforded by 
Bills of Exchange Act, 1882 (c. 61), 8. 82. 

A customer of a bank paid into his account 
some cheques to which he had no title. 
Immediately on his so paying them in the 
bank credited him with the amounts of the 
cheques in their ledger, but there was no 
agreement between the bank & the customer 
that be should be allowed to draw against 
the cheques before they were cleared, nor 
did he in fact draw against them until after 
the bank had received the proceeds :— 
Held: (8) apart from any question whether 
the bank had notice of any defect in the 
customer’s title, they were not holders in 
due course, there being no evidence that they 
took the cheques for value. The mere fact 
that bankers credit a customer with the 
amounts of cheques before they are cleared 
does not make them holders for value; in 
order to entitle them to that character there 
must have been an agreement, express or 
implied, that the customer should be allowed 
to draw against the cheques before clearance, 
& that agreement must have been acted upon. 
—UnNpERwoop (A. L.), Lrp. v. BANK OF 
LIVERPOOL, SAME v. BARCLAYS BANK, [1924] 
1K. B. 775; 941. J. K. B. 690; 131 L. T. 
271; 40 T. L. R. 302; 68 Sol. Jo. 7168; 29 
Com. Cas. 182, C. A. 


Annotations :-——As to (1) Apld. London & Montrose Ship- 


building & Repairing Co. v. Barclays Bank (1925), 31 
Com. Cnas.67; Liggett (Liverpool) ». Barclays Bank (1227), 

L. T. 443. Consd. Auchteroni v. Midland Bank, [1928] 
2K. B. 294. Apld. Lioyds Bank v. Chartered Bank of 
India, Australia & China, [1929] 1 K. B. 40. Refd. 
Kreditbank Cassel G. m. b. H. v. Schonkers, [1926] 2 
K. B. 450: Houghton v. Nothard, Lowe & Wills, (1927] 
1K. B. 246: Fenton Textile Assocn. v. Thomar (1929), 
45 T. L. R. 264: Reckitt v. Barnett, Pembroke & Slater, 
(1929) A. C. 176; Lioyds Bank, Ltd. v. Savory & Co. 
(1932), 49 T. i. R. 116; Carpenters Co. 7. British Mutual 
Banking Co., [1937] 3 All KE. R. 811; KE. B. M. Co. ¥. 
Dominion Bank, [1937] 3 All EF. R.555. As to (2) Consd. 
London & Montrose Shipbuilding & Ropar Go. v. 
Barclays Bank (1925), 31 Com. Cas. 67. Redf. Robinson 
v. Midland Bank (1925), 41 T. L. R. 402. Generally, Refd. 
Banco de Portugal ». Waterlow & Sons, Ltd. (1931), 100 
L. J. K. B. 465; Midland Bank, Ltd. ». Reckitt oats 
48 T. lL. R. 2713; Slingsby v. District Bank, Ltd. (1931), 
48 T. I. R. 124; Slingshy v. Westminster Bank, Ltd., 
[1931] 2 Ix. B. 583. 


389. Add. Annotations :—Consd. Jones v. Waring 


& Gillow, [1925] 2 K. B. 612. Refd. Banque 
Belge pour l?Etranger (Soc. Anon.) v. Ham 
brouck, Spanoghe (1920), 123 LL. T. 495. 


391. Add. Annotations :—Distd. Re Harrison, Day 


v. Harrison (1920). 90 L. J. Ch. 186. Consd. 
Harrods, Ltd. v. Tester, [1937] 2 All E. R. 
236. 





—— Cheques drawn by wife on bank 
manager’s advice—Title of wife to balance.] 
—A husband, in 1908 transferred the 
money standing to a current account at his 
bank in his own name into the joint names 
of himself & his wife. He did not inform his 
wife of the joint account, & always drew 
cheques on the account himself. He died 
in Nov. 1919. The wife never drew any 


notice of claim.}—HILL v. HOCHELAGA 


890 i. Joint account of husband & | advanced for husband's benefit before 


26 


402. 


cheque on the account until shortly before 
his death, when he was in failing health & 
unable to attend to business. The bank 
manager then informed her of the joint 
account, & advised her to draw a cheque, 
which she did. The husband had also from 
time to time made deposits in the joint names 
of himself & his wife, & in Aug. 1919, con- 
solidated them into one deposit: in the joint 
names. The wife never knew of this deposit 
until after her husband’s death. There was 
then found among his papers an envelope in- 
dorsed with the wife’s initials & containing 
the deposit receipt & a document in which 
he said: ‘ I would like this paying away at 
once if possible as under,” with a list of 
names with amounts against them :—Held : 
the money standing to the credit of both 
the current account & the deposit account 
belonged to the wife as survivor, & the 
document did not raise any presumption 
that the husband regarded the deposit as his 
own property.—e HARRISON, DAy v. HAR- 
RISON (1920), 90 L. J. Ch. 186. 

Add. Annotations :—Refd. Joachimson  v. 
Swiss Bank Corpn., [1921] 8 K. B. 110; 
Douglass v. }loyds Bank (1929), 34 Com. 
Cas. 263. 


402a. Effect of need for notice of withdrawal. |— 


There is no difference in principle in the 
nature of a deposit requiring notice of with- 
drawal & a deposit not requiring notice of 
withdrawal.—He GLENDINNING, STEEL v. 
GLENDINNING (1918), 88 L. J. Ch. 87; 120 
L. T. 222; 63 Sol. Jo. 156. 


4038a. Loss of right to repayment—Laches.]—-In 


May, 1866, one I*. deposited £6,060 with a 
Birmingham branch of deft. bank, apon the 
terms that he could withdraw the movey at 
any time on giving fourteen days’ notice «& 
that interest should be paid on it at the rate 
of 6 per cent. for the first three months, «& 
thereafter at the current bank rate for the 
time being. In Aug. 1866, the bank repaid 
£2,500 of the £6,000 with interest due to 
that date, & a note of the payment was 
indorsed on the deposit receipt. In Nov. 
1866, a further indorsement was made show- 
ing that all interest then due had been paid, 
but after that date there was no record of any 
further payment by the bank of cither 
principal or interest & no record of any 
demand by I. for payment. F. died in 1898. 
In 1927 a relative of F. discovered the deposit 
receipt amongst some old papers, & sent. it 


404. 


409. 


Vol. 0iI.— Bankers. Cases 39la—409a. 


to the surviving exor. & trustee of F.’s will. 
He gave deft. bank formal notice to pay the 
£3,500, balance of the principal £6,000, 
toyvether with interest, in fourteen days. 
The bank refused to pay, on the ground that 
it must be presumed that the deposit must. 
Jinve been repaid long ago. The exor. then 
brought this action to enforce payment, & 
the bank pleaded presumption of payment ; 
& although they refused to plead Stat. 
Limitations, they claimed relief on the ground 
that . & his representatives had been guilty 
of laches :—IJIeld: although defts. could not 
produce evidence of repayment, the proper 
inference from all the circumstances was that 
that money must have been repaid, & the 
action therefore failed. Bankers’ Books 
Iividence Act, 1879 (c. 11), s. 3, makes an 
entry in bankers’ books priméd facie evi- 
dence of an account. 

Qu.: whether the non-existence of any 
entry in material books is prima facie 
evidence of the non-existence of an alleged 
account.—DouGLass v. Luoyps BANK, LYp. 
(1929), 34 Com. Cas. 263. 


Add. Annotation :-—Refd. Sockalingam Chet- 
tiar v. Ramanayake, [1937] A. C. 230. 


Add. Annotation :—Apld. Re Westerton, 
Public Trustee v. Gray (1919), 122 L. T. 264. 


409a. Assignment by order in writing to bank to 


pay third party sum on deposit—Unindorsed 
deposit receipt-——Letter to assignee.]—About 
a year before his death, which happened in 
1917, testator handed to his landlady, Q., 
an envelope addressed to her describing it as 
a present to her. She was about to open it, 
when he took it from her hand & said he 
would keep it for her & locked it up in his 
despatch box. After testator’s death there 
was found in his despatch box an envelope 
containing: (1) A deposit receipt for £500 
deposited with his bank in 1014; (2) an order 
in writing signed by testator directing the 
bank to pay to G. the sum of £500 then on 
deposit; & (3) a letter addressed to G.: 
‘“ You have been very kind to me & I desire 
to make some return by giving you the 
amount £500 now ou deposit at the ... bank 
as per receipt enclosed.’ The deposit receipt 
was not indorsed by testator & no notice 
was given to the bank of any assignment till 
after his death, the interest on the sum on 
deposit having been carried by the bank to 
his current account :—Held: there was a 


PART IL SECT. 3, SUB-SECT. 1, 


c i. .J—A deposit 
having been made in a bank by a 
woman in the joint names of hersclf 
& her niece, to whom she was in loco 
parentis :—Held: joint ownership con- 
stituted, with benefit of survivorship.— 
BOURQUE tv. LANDRY (1936), 10 
Nore R. 108; 5. LL. J. (Can.) 293.--~ 











© ii. -}—The pre- 
sumption that moneys deposited by a 
husband in the joint names of himself 
& his wife are then Joint property does 
not apply in the case of a mother & 
son; there is in such & case a@ pre- 
mumption of a resulting trust in favour 
of the mothber.—FIDLER v. BARNES 
(1936), 11 M. P. R. 254.—CAN. 

ge. Deposit by factor—Principal’s 
money — \Vhether bank liable to 
Pe re a deposit is made 

a factor of his principal’s money to 
his own credit, to the knowledge of the 








bank, the bank is not Hable to the 
principal on the bkpcy. of the factor.— 
M, A. HANNA Co. v. PROVINCIAL BANK 
OF CANADA, [1934] 2 D. L. BR. 471; 
affd., [1935] S.C. R. 144; 1D. 1. &. 
545.--CAN,. 


sl. Deposit accaunt opened by agent-— 
Extent of agent’s authority not disclosed 
to oe eee by agent— 
Liability of bank.|—-Where an account 
was opened in deft. bank in pltf.’s 
name by pltf.’s agent but the only 
knowledge the bank had of the limita- 
tions placed by pltf. on the agent’s 
operation of the account or of the 
business which he was managing for 
pitf. was contained in a letter from 
pltf. instructing the bank that it was 
‘‘a deposit account only & from time 
to time remittances will be forwarded 
to us by credit advices alone ”’ :-— 
Held: the bank was not liable for mis- 
appropriation by the agent on the 
ground of negligence or connivance in 
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the breach of his instructions in per- 
mnitting him to open & draw cheques 
upon another account which he opened 
in his own name entitled ‘ Trust 
Account No. 2,” & in which to the 
knowledge of the bank he deposited u 
part of the proceeds of said business.— 
CANADIAN COnricpit MEN’S TRUST 
ASSOON., LTD. v0 ROYAL BANK OF 
CANADA, [1935] 1 W. W. RR. 551.-—- 
CAN. 


80. Deposit account of guarantor— 
Default by customer whose debt guaran- 
teed.}-—A banker is not. entitled to 
apply the money of a customer, stand- 
ing to the customer's credit. in the books 
of the bank upon a deposit account 
without the authority, express or 
implied, of that customer, in discharge 
of the {ndebtedness to the bank of 
another customer whose debt bas been 
guaranteed by the depositor.— Bank 
Spe v. MARTIN, [1937] I. R. 
] aason e 


Cases 409a—479a. ENGLIsH AND Empire Dicrest SuPPLEMENT. 


valid & complete to G. of the sum on 
deposit by way of assignment under Jud. 
Act, 1878, 8. 25 (6).—Re WESTERTON, PUBLIC 
TRUSTEE v. GRAY, [1919] 2 Ch. 104; 88 
L. J. Ch. 892 ; 122 L. T. 264 ; 63 Sol. Jo. 410. 


Annotation :— ipprvd. & Apid. Itepublica de Guatemala 
v. Nunes, [1927] 1 K. B. 669. 


412. 


425. 


431. 
458. 
454, 
456. 


Add. Annotation :—Refd. I. R. Comrs. v. 
Holder, [1931] 2 K. B. 81. 

For ‘‘ SAUNDERSON v. Bowes,” read ‘‘ SAN- 
DERSON v. BOWEsS.”’ 

Add. Annotation :—-Apld. Re British Trade 
Corpn., Ltd., [1932] 2 Oh. 1. 

Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

Add. Annotation :—Refd. Allen v. Royal Bank 
of Canada (1925), 41 T. L. R. 625. 

Add. Annotation :—Consd. Slingsby v. West- 
minster Bank, Ltd., [1931] 1K. B. 173. 

Add. Annotation :—Refd. Savory & Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 


456a. Contract to print notes—-Notes printed aa 


456b. 


PART II. SECT. 4, SUB-SECT. 3. 


retore, of purpose for which draft paid 
—Liability of bank fo refund.|—Held : 

pltfs. could recover from the bank the 
amount paid by them to retire the 
draft.—Grspons & OCaRNKs 0. Rovan 
BANK OF CaNaba, 1921) 2 W. W. R. 
370.—CAN. 


aj, Delay (n transmittinge draft — 
Transaction not part of manager's duly— 
Liability of 
mise by the acting manager to for- 


ward 


Nba teh remuneration & not part of 
the Sunk was not liable for his failure 


out authority—Liability to bank.]—Pltfs., 
Portuguese bank, made with defts., who oe 


printers, a contract which provided that . 
defts. should print the authorised notes for 


the bank, the plates being left in defts.’ 
possession & being intended to be available 
only for the purposes of the bank. By means 
of an elaborate fraud defts. were induced 
by an unauthorised persen to print from the 
lates a large quantity of notes & to deliver 
he notes to him, & the result was that these 
notes were put into circulation. In conse- 
quence of the fraud pltfs. honoured a large 
number of the spurious notes, & on learning 
the facts they found it necessary to withdraw 
all the genuine notes of the same issue from 
circulation as they had, at that time, no 
means of distinguishing the genuine from 
the spurious notes. In an action for breach 
of contract, negligence, or conversion :— 
Held: it was an implied term of the contract 
that there was to be no use of the plates for 
any purpose not authorised by pltfs., & 
there was an absolute duty on defts. not to 
print or deliver notes of pltf. bank without 
the authority of the bank, &, even if defts. 
were bound only to take reasonable care to 
avoid such acts, defts. had, on the facts, 
fallen short of the standard of care required 
by the special nature of the business, & 
Itfs. were entitled to recover.—BANCO DE 
ORTUGAL ¥. WATERLOW & Sons, Lt. 
(1980), 47 T. L. R. 214; 75 Sol. Jo. 81; 
on appeal (1931), 100 L. J. K. B. 465, C. A.; 
(1982] A. CO. 462, H.-L. 
Measure of damages.|—A firm 
of Pune employed eye the Bank of Pores 








oney paid to retire draft— 


money :-—H. 


of the moneys 
eld: as the pro- corns 
the draft was a voluntary act 


as an officer of the bank, 468 i. 
for debt-—Debt not 
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in aheobeninie it. —MAXWELL ». UNION 
oe OF CANADA, [1922] 1 W. W. R. | QO. 
69 D. L. R. 180.—CAN. 
‘sk. Payment of draft on forged indorse- 
ment—Liability of bank.|—Where pay- of. 
ment of a draft was made to the wrong 


person on the forged signature of the 
payee & ue vee sever Tee received the | pills. 


entitled to the iia roti the bank 


L. R. 562: 0. R. 547,—CAN. 


PART Ii, SEOT. 5, SUB-SECT. 1. 


e of bank-cheque 
-}—-UNION Bang 


to print a series of bank notes known as 
Vasco da Gama 500 escudo notes delivered to 
the Bank 600,000 notes which were put into 
circulation in Portugal. Subsequently, in 
breach of their contract of employment, the 
rinters delivered to one M., the head of a 
and of criminals, 580,000 notes of the same 
type, printed from-the original plates or 
from plates made from the same die, in the 
belief that he had the authority. of the bank. 
M. & his associates introduced these false 
notes into Portugal & put a large number 
of them into circulation. The bank on dis- 
covering that unauthorised note’ were in 
circulation issued notices withdrawing the 
whole of this issue of Vasco da Gama notes & 
undertaking, within a limited time, to 
exchange all notes of this type presented to 
the bank for other notes. The bank had an 
exclusive license to issue bank notes as legal 
tender in Portugal, but the amount of the 
notes to be issued was controlled by law. At 
all material times the currency was incon- 
vertible. In an action by the bank against 
the printers for breach of contract defts. 
maintained (a) that the loss suffered by the 
bank was due to their own voluntary action 
in paying the unauthorised notes; (b) that 
the loss to the bank was limited to the cost 
of printing & paper in regard to the new 
issue :—Held: (1) the loss arose nae 
from the breach of contract; (2) the pro aver 
measure of damages was the exchange v 
expressed in sterling of the genuine currency 
given in exchange for the spurious notes 
together with the cost of printing the genuine 
notes withdrawn.—BANCO DE PORTUGAL v. 
WATERLOW & Sons, Lrp., WATERLOW & 
Sons, Lrp. v. BANCO DE PORTUGAL, [1932] 
A. ©. 452; 101 L. J. K. B. 417; 147 L. T. 
101; 48 T. L. R. 404 ; 76 Sol. Jo. 327, H. L. 


Annotation :-—Refd. The Edison (1932), 147 L. T. 141. 
479. Add. Annotations :-—Consd. Hibernian Bank, 


Ltd. v. Gysin & Hanson, [1938] 2 K. B. 384. 
Refd. Sutters v. Briggs, [1922] 1 A. C. 1. 


479a. Cheque credited before clearance—Whether 


bank holders for value—Bank stopping pay- 
ment before final clearance.|—(1) Where a 
customer pays a crossed cheque into his bank, 
the question whether the bank receive it as 
holders for value or as agents for collection 
is a pure question of fact. The fact that the 
cheque is immediately credited in the ledger 
does not necessarily make the bank holders 
for value. That inference may be rebutted 
by notices in the pass-book & paying-in slip 
or other evidence showing that the customer 
could not draw before clearance. 

(2) If the bank receive the cheque as agents 
for collection & BetOP PAymEnYS peters ag a 


oF Con ee v0. NETTLETON (1924) 55 
. R. 643.—CAN. a 


PART II. SECT. 6, SUB-SECT. 1. 


._-A co. drew bills of ex- 
change upon customers to whom they 
bad st led goods & who accepted the 
The co. indorsed the bilJs in 
blank, & delivered them to a bank for 
collection. The co. went into liquida- 





ustomer was 


an for the draft.— | tion. Ita current account with the 


[1932] 8 | bank was overdrawn to a large amount. 
In the liquidation the bank claimed 
that they were owners of the bilis, & 
that fan é were not bound to value & 
deduct the obligations in the bills for 
the purpose of a ranking. The bank’s 


479b. 


484. 


485. 


487. 


493. 


500. 


507. 
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finally cleared at the clearing house, they | 540. Add. Annotation :—Refd. Australian Bank of 


can only receive & hold the proceeds as 
collecting agents for their customer, & not 
on the ordinary bank relationship of debtor 
& creditor. Consequently, in a winding up 
following on the stoppage the liquidator must 
pay the full proceeds of a cheque cleared after 
the stoppage to the customer, although it 
was cleared shortly before the actual winding 
up.—Re Farnrow’s BANE, Ltp., [1923] 1 Ch. 
41; 92 L. J. Ch. 153; 128 L. T. 382; 67 
Sol. Jo. 78; [1925] B. & C. R. 8, C. A. 
.}—UNDERWOOD (A. L.), Lrp. v. 
BANK OF LIVERPOOL, SAME v. BARCLAYS 
BANK, No. 387a, ante. 

Add. Annotations :—Refd. Guaranty Trust 
Co. of New York v. Hannay, [1918] 2 K. B. 
623; Greenwood v. Martin’s Bank, Ltd. 
(1932), 48 T. L. R. 601. : 
Add. Annotation :—Consd. Calico Printers’ 
Association, Ltd. v. Barclays Bank (1931), 
145 L. T. 61. 

Add. Annotation :—Refd. Jones v. 
& Gillow, [1926] A. C. 670. 

Add. Annotations :—Apld. London Provincial 
& South West: rn Bank v. Buszard (1918), 85 
T. L. R. 142. Refd. Brown v. Swan (1921), 
37 T. L. R. 787. 

Add. Annotation :—Genecrally, Refd. Savory 
rhe v. Lloyds Bank, Ltd. (1932), 48 T. L. R. 
Add. Annotation :—Refd. Torrens v. I. R. 
Comrs. (1933), 18 Tax Cas. 262. 








Waring 


527a. What is negligence—Defective title of cus- 


537. 


538. 


538a. 


tomer—Statutory protection of banker.|]— 
SLINGSBY v. WESTMINSTER Bank. Lip., No. 
691d, post. 

Add, Annotations :—Consd. Barclay v. Mal- 


colm (1925), 133 L. T. 512; Jones v. Waring | 


& Gillow, [1925] 2 K. B. 612. 
Add. Annotation :—Consd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. 


.]— A. drew a cheque for £700 in 
favour of B. & gave it to B., who presented 
it forthwith. A. had current & deposit 
accounts at the bank, but her money on 
current account was not sufficient to meet 
the cheque without resort to the money on 
deposit. It had been the practice of the bank 
to allow A. to overdraw her current account 
so long as the overdraft was covered by 
her money on deposit. The bank refused 
payment of the cheque, not because of the 
state of A.’s current account, but because 
they doubted A.’s signature on the cheque. 
A. died before anything further was done :— 
Held: in the circumstances there had not 
been any appropriation or dedication of the 
money in the bank, or any constructive pay- 
ment of the cheque; & there had been an 
incomplete gift inter vivos of the amount of 
the cheque, which gift would not be per- 
fected by the assistance of equity.—He 
SWINBURNE, SUTTON v. FEATHERLEY, [1926] 
Ch. 38; 95 L. J. Ch. 104; 184 L. T. 121; 70 
Sol. Jo. 64, C. A. 





Annotation :—Reftd. Timpson’s Executors v. Yerbury, [1936] 
1K. B. 645. 


lien over the 
admitted :—Held : 
been indorsed & delivered to the ban 
for the limited p 
remained assete of the coo., over which 
the bank held a mere right in security 


roceeds of the bills was 


the bilis, hav under the bill 


of collection, 


544. 


544a. 


Commerce v. Perel, [1926] A. C. 737. 
Add. Annotations :—Apld. Underwood vt. 
Bank of Liverpdo]l & Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. Consd. 
British Thomson-Houston Co. v. Federated 
European Bank, Ltd., [1932] 2 K. B. 176; 
Algemeene SBankvereeniging v. Langton 
(1935), 40 Com. Cas. 247. Refd. Kreditbank 
Cassel G. m. b. H. v. Schenkers, [1926] 2 
Kk. B. 450; Houghton v. Nothard, Lowe & 
Wills, [1927] 1 Kk. B. 246; Liggett (Liver- 
ool) v. Barclays Bank (1927), 137 L. T. 443; 
ercantile Bank of India, Ltd. v. Chartered 
Bank of India, Australia & China & Strauss 
& Co., [1937] 1 All HW. R. 231. 
.|—A bye-law of appit. co. 
authorised its secretary-treasurer jointly 
with any director to sign cheques drawn upon 
its bank account. A series of cheques pay- 
able to one of the directors were fraudulently 
signed by the director jointly with the 
secretary-treasurer, & after indorsement were 
placed by resp. bank to the credit of an 
account which the director had with them. 
Resps. collected the cheques from applts.’ 
bank in the usual course of business. In 
order that there should be to the credit of 
applts.’ account sufficient to meet each of 
the cheques, the director in each case fraudu- 
lently drew a cheque upon one of various 
other accounts upon which he had authority 
to draw, & paid it into applts.’ account. 
Applts. sued resps. to recover the aggregate 
amount of the cheques collected by them :— 
Held: the action failed, because (1) resps. 
had not knowlegge, either by the form of the 
cheques collected or otherwise, that they were 
improperly drawn on applts.’ account, & 
could not recover the money as having been 
held by their bankers in trust for them, 
& (2) applts. had suffered no loss, & the ct. 
could not investigate applts.’ liability to 
persons not parties to the action in respect 
of the cheques placed to applts.’ credit.— 
CORPORATION AGENCINS v. HOME BANK OF 
CANADA, [1927] A. C. 318; 96 L. J. P. C. 
63, P.C. 











Annotations :—As to (1) Consd. Liovds Bank v. Chartored 
Bank of India, Australia & China, [1929] 1 K. B.40. Refd. 
Reckitt v. Barnett, Pembroke & Slater, [1929] A. C. 176. 


545a. Transfer to own account by agent—In breach 


of power of attorney——Liability of bank. ]— 
Resp., a widow, who had a deposit account 
with applt. bank, desired that A., a close 
friend of resp. & her husband, should attend 
to the investment of her money, & with the 
sole object of making arrangement for such 
investment at a higher rate of interest than 
the ordinary bank rate on deposits, she 
executed a power of attorney in A.’s favour 
on June 24, 1929, using a printed form in 
very wide terms supplied by applt. bank. 
At that time resp. had $14,081 credited to her 
account. <A. also had had for a considerable 
time an account in the same branch of the 


- bank which had generally showed a debit 


et 


in virtue of their lien, & the obligations 
8 must be valued & 
deducted for the purposes of a ranking. 
—CLYDESDALE BANK, LTb. v. SENIOR 
(Tooey ALLAN) & SON LIQUIDATORS, 
1926] 8. C. 235.—SCOT. 
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balance; & at the date of the execution 
of the power of attorney his debit balance 
exceeded $8,000. On June 29, 1929, A.,* 


‘ we eee ee AS centennial 
paar ee et ee el 


PART II. SECT. 8, SUB-SECT, 2.—A. 


5381. Constructive payment— Cheque 
& credil ap stamped ** paid,”"}—WHITK 
vo. ROYAL BANK OF CaNaDaA, [1923] 4 
D. L. R. 1206; 53 O. L. R. 543.—CAN. 


Cases 545a—546b. 


546a. See 


were 
rain 
on 


purporting to act under the power of 
attorney, transferred from resp.’s account to 
his own account $8,500, which, together with 
a@ small sum of his own, was sufficient to 
discharge the whole of his debt to applt. 
bank. The assistant manager of the bank 
took from A. a promissory note payable to 
resp. on demand with interest at 7 per cent. 
per annum, but did not ask on her behalf for 
security, although applts. had had a mtge. 
as security for their debt, nor did they com- 
municate in any way with resp. or her solr. 
In 1931 resp. took a promissory note from A. 
for the sum transferred & interest, & in 
1932 having changed her golrs. she demanded 
payment from applt. bank of the amount 
of $8,500, & on applts.’ refusal resp. com- 
menced an action for the recovery of that 
sum :—Held: (1) the transfer of the money 
by A. to his own account made him a con- 
structive trustee for resp. of the amount 
transferred; (2) the bank having concurred 
in the transfer for their own benefit became 
subject to a similar fiduciary obligation ; : 
(3) any delay or silence on resp.’s part had 
not prejudiced the bank & there was no 
defence of estoppel ; (4) there was no question 


of ratification since A. had not in transferring. 


the money acted or purported to act as agent 
of resp.; (5) the liability of A. & the bank 
was not joint, & resp. was at liberty to sue 
either or both subject only to the limitation 
that she could not recover more than the 
total sum due to her.—:MPERIAL BANK OF 
CANADA v. BEGLEY, [1936] 2 All I. R. 367, P.C. 


Cheques paid to customer’s 
creditors.] — Deft. banls negligently, & in 
breach of the instructions given by their 
customer, pltf. co., paid cheques drawn on 
the co.’s account signed by one director only. 
All the cheques were paid to the co.’s trade 
creditors :—Held: (1) the bank being put 
on inquiry & being negligent, as the jury 
found, were not entitled to assume that a 
signature purporting to be that of a new 
director was that of a person duly appointed ; 
(2) whether pltf. co.’s account was in credit 
or in debit at the time of the payments to 
trade creditors, the bank were, on the equits 
able doctrine under which a person who has 
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§45 1. To clerk—Notice of limitation 
of aulhority.j—A clerk’s express duties 


60 O. L. 
2D.L. lh. 8 


to oollect amounts due from 
dealers for freight charges, etc., 


& payment of charges to hand out ware- 


house receipts, & doposit. all moneys 


R. : revad., [1928] 
898: 62 0. L. lt. 186.— CAN, 
sa. Liffect of signing 
slip.”’]-—RUTHERFORD v. ROYAL BANK 
or CANADA, [1932] S. C. 
presentation of bills of lading | D. L. R. 332.—CAN. 
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in fact paid the debts of another without 
authority is allowed to take advantage of his 
payment, entitled to credit for the cheque- 
paid in discharge of the debts of pltf.co. ; (3) 
an inquiry should be ordered into the circum- 
stances of payment of each cheque.— 
Liaanarr (B.) (LIVERPOOL), Lrp. v. BARCLAYS 
BANE, LTv., [1928] 1 K. B. 48; 97 L. J. K. B. 
1; 137 L. T. 448; 48 T. L. RR. 449. 


Annotation :—As8 to (2) & (3) Refd. Lloyds Bank v. Chartered 
Bank of India, Australia & China, (1929) 1 K. B. 40. 


546b. Issue of bank drafts to customer’s agent — 


Agent without proper authority—Negligence.] 
—A co. instructed its bankers in writing that 
any two of four named persons, of whom 
three were directors & the fourth was an 
accountant in the co.’s employment, had 
authority to draw cheques & sign orders 
for payments on its behalf. The co. from 
time to time required drafts payable in New 
York to remit to creditors there. The course 
of business was that the accountant attended 
at the bank with a cheque, duly signed by 
two of the named persons, payable to the 
bankers’ order for the sum for which the 
draft was required, but without any further 
document or written instructions; having 
filled up a requisition note giving particulars 
of the draft required, including the name 
of the payee, he was handed a draft in 
accordance with those particulars. In Jan. 
1922, it was first discovered that on 41 out 
of 106 occasions upon which drafts had been 
so purchased since Nov. 1918, the accountant, 
having entered his own name in the requisition 
note, had obtained drafts payable to himself, 
& had misappropriated the proceeds, cover- 
ing his fraud by false entries in the company’s 
books. The resps. having paid the co. under 
a policy guaranteeing the fidelity of the 
accountant, sued the bankers (applts.) in 
respect of the loss after the date of the policy : 
—Held: the bankers had acted negligently 
in issuing the drafts without authority in 
accordance with the company’s instructions, 
& were liable in damages in respect thereof ; 
the frequent repetition of the same irregular 
procedure afforded no defence either by 
way of estoppel, ratification or otherwise.— 
BANK OF MONTREAL v. DOMINION GRESHAM 


did not operate as a discharge of the 
cheque, the payment having been 
made not on the credit of A. but on 
the credit of B. &, therefore, pltf. was 
entitled to recover the sum from defts. 
—RAJA JOYTI PRASAD SINGH DES 
BAHADUR v. CHOTA NAGPUR BANKING 


‘* verification 


R. 131; 2 


collected to the credit of the Receiver- 
General in a designated bank & at 
certain intervals to remit by draft 
to the head office of the business. 
Such charges were almost always paid 
to him by accepted cheque oft. 
bank cashed such a chegue on it. 
aying the clerk the proceeds :—//ela : 
he bank was negligent as inquiry 
should have been made as to the clerk's 
authority & the unusual act of a 
business firm cashing such a cheque, 
especially of a large amount, & a 
certain discrepancy between the name 
of the payee in the cheque & the name 
in the indorsement should have aroused 
suspicion.—R. wv. RoyvaLt BANK OF 
CANADA (1920), 1 17 WwW. W. Rf. at Poke 
cao 293; 80 Man. L. R. — 


6845 fi, —— -——.}—-HAYES vv. 
STANDARD BANK, [1927] 83D. L. R. 


548 i. Cheque drawn on one branch— 
Payment at another—Dishonour on 
presentation.]}—A bank, which pays a 
cheque at any branch except that at 
which the customer keeps his account, 
must be assumed to have paid it not 
on the credit of the customer but on 
the indorsement itself. 

A. drew a cheane in favour of BR. 
upon the Bank C., D. branch, & B. 
indorsed it for collection in favour of 
L., who received payment from the 
P. branch of the bank, which sent the 
cheque on to the D. branch. The 
latter dishonoured the cheque, whereon 
the P. branch gave notice of dishonour 
& instituted a sult against B. & L. 
for the recovery of the sum paid. The 
defence was (inter alia) that the cheque 
having been discharged by payment 
there was no power left in the P. 
branch to give notice of dishonour :— 
Held: the payment by the P. branch 
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Assocn, (1928), I. L. R. 8 Pat. 413.— 
IND. 


sk. Effect of confirmation by telephone.) 
—The accountant of a bank called up 
defts.’ office by telephone, an auto- 
matic telephone, which rang number 
required direct without the necessity of 
calling a ‘“‘ central’’ operator. <A 
woman’s voice answers &, the 
accountant asking for the manager, 
& man’s voice answered. The 
accountant then stated that it was the 
bank speaking & that the bank had a 
certain amount of money to pay over 
for the F. Co. “ under protest,”’ & the 
man at the other end of the wire said 
“All right ":—Held: this constituted 
a notice to defts, that the money was 
available at the bank, & that it was 
not necessary the Re pails spoken to 
should be identified.—FiIpELITY OIL 
& Gas Co. wv. JANSE DRILLING Co. 
Calta’) een 34 W. L. R. 370; 10 
W. W. R. 533.—CAN. 


GUARANTEE & CasuaLty Co., Lrp., [1930] 
A. C. 659; 99 L. J. P. C. 202; 144 L. T. 6; 
46 T. L. R. 575 ; 36 Com. Cas. 28, P. C. 


Annotations :—Refd. Savory & Co. v. Lloyds Bank, Ltd. 
(1932), 48 T. L. R. 344; Carpoutors Co. v. British Mutual 
Banking Oo., [1937] 3 All E. R. 811. 
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550. 


552. 


554. 
557. 


565. 


567. 
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569. 


574. 


579. 
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§49 iii. | 
anreed terms—Bank holding security, )-~ 
FINUCANE 9%. 
CANADA, {1921] 3 W. W. R. 314; 


Add. Annotations :—Refd. Brown v. Swan 
(1921), 37 T. L. R. 787; Savory & Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 


Add. Annotation :—Refd. Wilson v. United 
Counties Bank, [1920] A. C. 102. 


Add. Annotations :—Refd. Wilson ». United 
Counties Bank, [1920] A. C. 102; Vanbergen 
4 a ao Properties, Ltd. (1933), 149 


Add. Annotation :—Consd. Ralston v. Rals- | 


ton, [1930] 2K. B. 238. 


Add. Annotalion :—Refd. Prosperity v. Lloyds 
Bank (1923), 39 T. L. R. 372. 

Add. Annotations :—Consd. Re Farrow’s 
Bank, [1923] 1 Ch. 41. Refd. British & North 
ae Bank v. Zalzstein, [1927] 2 K. B. 


Add. Annotation :—As to (1) Refd. Tolley 
v. Fry (1929), 46 T. L. R. 108. 

Add, Annotation :—Consd. Plunkett v. Bar- 
clays Bank, Lid., [1936] 1 All FE. R. 653. 
Whether libellous.]—PLUNKETT  v. 
BaRcLAYS BANK, Lrp., No. 321b, ante. 


Add. Annotations :—Consd. Rekstin v. Severo 
Sibirsko Gosudarstvernnoe Akcionernoe 
Olschestro Komseverputj é& Bank for Russian 


Trade, Ltd., [1933] 1K. B.47. Refd. Joachim-’ 


son v. Swiss Bank Corpn., [1921] 3 K. B. 110; 
Richardson v. Richardson, [1927] P. 228; 
Rekstin v. Komseverputj Bureau (fank for 
Russian Trade, Ltd.) (1932),48 T. L. iy 578; 
Plunkett v. Barclays Bank, Ltd., [1056,; 1 
All Ii. R. 653; > Hirschhorn v. Mvans, [1d3s' 
3 All KE. R. 401. 

Add. Annotation :—Refd. Brown v. 
(1921), 37 T. L. R. 787. 


Add. Annotations :—Refd. Imperial Bank of 
Canada v. Begley, [19386] 2 All E. R. 367; 


Swan 
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585. 


589. 


Vol. If.—Bankers. Cases 546b—600a. 


Plunkett v. Barclays Bank, Ltd., [1936] 
1 ALE. R. 653. 


Add, Annotation :—Refd. Jones v. Waring & 
Gillow, [1926] A. C, 670. 


Add. Annotation :—Consd. Westminster Bank 
v. Hilton (1926), 1386 L. T. 315. 


589a. —-— Mistake in telegram—Duty of bank to 


592. 
594. 


595. 


make inquiry.|—Pltf., who had an account 
with defts., on July 31, 1924, drew a cheque, 
No. 117,285, & post-dated it Aug. 2. On 
Aug. 1 he telegraphed to defts. to stop pay- 
ment of cheque No. 117,283, mentioning 
the date, the payee, & the amount. These 
particulars were correct as to cheque No. 
117,285, but the number of the cheque was 
wrong. Cheque No. 117,285 was presented 
on Aug. 6, & the bank officials paid it, 
supposing that it had been drawn in place 
of the one that had been stopped. If they 
had searched, they would have seen that a 
cheque numbered 117,283 had already been 
presented & honoured. In an action for 
negligence :—Held: the view of the bank 
officials, that the cheque presented, being 
subsequent to the date of the stop instruc- 
tions, might be a duplicate cheque which they 
were bound to cash, was correct, & pltf. 
was not entitled to recover.— WESTMINSTER 
BANK, LYp. v. HILTON (1926), 186 L. T. 315; 
43 T. L. 1. 124; 70 Sol. Jo. 1196; sub nom. 
HInton v. WESTMINSTER BANK, LTp., 162 
L. T. Jo. 450, H. 1. 

Add. Annotation :-—-Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 
Add. Annotation :—Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 
Add. Annotation :--As to (2) Refd. Baines v. 
National Provincial Bank (1927), 96 L. J. 
K. B. 801. 


600a. Presentment over counter—Duty of bank to 





AGENCY, LTpbp. 
CANTILE BANK OF INDIA, LYv. (1929), 
I. L. R. 11 Lah. 667.—IND. 
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pay.]—Pltfs., a partnership firm at Liverpool, 
sold goods to the I’. Co. & drew upon the co. 
a bill for a large amount payable in three 
months in payment for the goods. The 
P. Co. accepted the bill payable at deft. 








eee 











Mirr- | the cheque, & was therefore Hable to 
pltf. for its amount a8 money had & 
received to his use.—RIEDELL v. 
COMMERCIAL BANK OF AUSTRALIA, 
Lrp., [19381] V. L. R.. 382; Argus 
L. R. 285.—AUS. 


§8.C.R. 110; 59 D. L. R. 465.—CAN. 

y i. Dishonour of cheques pay- 
able to self.|—A demand made personally 
by @ customer upon his banker for 

ayment ig a two-party transaction. 
The refusal of payinent cannot give 
rise to the implication of defamation 
of the customer to a third party, which 
necessarily arises whon a_ trader’s 
cheque, drawn or indorsed in favour 
of a third party, is Phases by the 
bolder & dishonoured by the banker. 
Judgment for pltf. for £250 set aside, 
& judgment entered for defts., defts. 
having admitted Hability to pay pltf. 
nominal damages & having paid £10 
into ct.—KINLAN v. ULSTER BANE, 
Ltp., (1928) I. R. 171.—IR. 





PART II. SECT. 8, SUB-SECT. 3.—B. 


673 fi. -}/—A banker is not 
obliged to pay a cheque when there are 
no assets belonging to the customer in 
his hands; & the countermanding of 
a cheque by a customer in whose 
account there are funds sufficient to 
meet it cannot do more than cause the 
obligation to pay, which otherwise 
existed, to cease to exist.—PUNJAB 








683 i. Dishonour by country bank— 
Failure to return cheque by return of 
post-—Clearing-house rules.j}—When oa 
cheque is passed through the clearing- 
house in Melbourne & not returned dis- 
honoured within the time allowed by 
the rules of the clearing-house for the 
return of dishonoured cheques, its 
payment to the collecting bank must 
on the expiration of that time be 
regarded as complote. Plitf. paid into 
his account at a country branch of 
deft. bank a cheque drawn upou 4a 
Melbourne branch of another bank. 
The cheque was passed through the 
Melbourne clearing-house, where, on 
the settlemont of balances, its amount 
was credited to deft. hank by the bank 
upon which it was drawn. After the 
i hae of the time allowed by the 
rules of the clearing-house for the 
return of dishonoured cheques had 
expired, the cheque was returned dia- 
honoured to deft. bank. Notwith- 
standing that the rules provided that 
any «tale return might be rejected, 
deft. bank credited the bank upon 
which the cheque was drawn with its 
amount :—Held: deft. bank had, as 
agent for pltf., recelved payment of 
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sl. Payment after notice of counter: 
mand—Liability of bank.]—GARKIOCH 
v. CANADIAN BANK OF COMMERCE, 
[1919] 3 W. W. Rh. 185.—CAN. 


689i. By telegram—Payment after 
notice of countermand—Negligence. }— 
Hield: defts. were guilty of a breach 
of duty as bankers.—READE v. ROYAL 
BANK OF IRELAND, LTv., [1922] 2 
IT. R. 22 : 

sm. By notice of death.}—The duty & 
authority of a bank to pay a cheque 
cease on notice of the drawer’s deat.b.— 
CURLEY v. BRIGUS (ADMINISTRATOR OF 
DruryY EsraTe), (1920) 2 W. W. R. 
1025; 53D. L. R. 351.~-CAN. 

sn. .}—It is not the death of 
the customer, but notice of his death, 
that operates us a revocation of the 
authority of a bank to pay the custo- 
mer’s cheque.— K#NDRICK v. DOMINION 
BANK & Bownas (1920), 47 O. L. R,. 
372; 18 O. W. N. 138.—CAN, 

80.———— .J-—- WINNIPEG SAVINGS BANK 
(TRUSTEE) v. KENNY, (1924) 1D. L. R. 
952.—CAN. 





Cases 600a— 629a. 


bank at Liverpool, where they kept their 
account. Shortly before the bill became 
payable the co., who were then overdrawn 
at deft. bank, asked that bank to order pay- 
ment of the bill & charge to the account 
of the co. Defts. were willin ing to act upon 
this advice, because they had an arrange- 
ment for a running overdraft with the co., 

& the bill was within the limits of that: 
overdraft. When the bill became due it 
was brought by W., a servant of pltfs., to 
a partner of pltf. firm, who, at W.’s request, 
indorsed the bill in blank. W., instead of 
taking the bill to pltfs.’ bank for the purpose 
of collection through the clearing house, 
presented the Dill for payment over the 
counter to deft. bank & received the money, 
which he then fraudulently converted & 
stole. Pltfs. sued defts. to recover the 
amount of the bill on the grounds of negli- 
gence, money had & received, & conversion 
of the bill. Hvidence was given at the trial 
that there is an almost universal custom at 
Liverpool that trade bills should be presented 
through the clearing house for payment 
to the bank at which they were accepted 


payable, but evidence was also given that | 


presentation of such bills over the counter, 


_ though most unusual, was not irregular :— 


603. 
615. 


617. 


624. 


625. 


Held: deft. bank were not liable to pltfs. (1) 
on the ground of negligence, because no privity 
of contract existed botween defts. & pltfs., 
& dofts. owed no duty to pltfs.; (2) on the 
ground of money had & received, because 
the drawing of the bill did not amount to an 
assignment in favour of the payee of funds 
of the drawee, as the acceptors had no funds 
to meet the bill, which was paid out of a loan 
by defts., & the advice to pay the bill sent 
by the acceptors to defts. gave no rights to 
pitfs. as against defts.; (3) defts. were not 
liable to pltfs. for the conversion of the bill, 
because the bill was a negotiable instrument, 
& they paid it in good faith without notice 
of any defect in title & in accordance with the 
law merchant. A bank was not bound to 
make inquiries merely because a bill indorsed 
in blank or an open cheque was presented for 

ayment over the counter. According to the 
aw merchant such presentation, although 
unusual, was always recognised as due 
presentation, sufficient to require the bankers 
to pay, in the absence of very special circum- 


stances of suspicion.—AUCHTERONI & Co. v. 


MIDLAND BANK, Ltp., [1928] 2 K. B. 294; 
97 L. J. K. B. 625; 189 L. T. 844; 44 
T. L. R. 441; 72 Sol. Jo. 337; 33 Com. Cas. 
845. 

Add. Annotation: -—Refd. Re Pinto Leite, 
Ex p. Des Olivaes, [1929] 1 Ch. 221. 


Add. Annotation :—Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. 


Add. Annotations :—Retd. Wilson v. United 


Counties Bank, [1920] A. 0. 102; Vanbergen 
v. St, Edmunds nope’ Ltd. (1933), 149 
L. T.. 182 
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626. Add. Annotation :—Consd. Rekstin v. Severo 


627. 


629. 


629a. vr ccye ee 


—-s 


Add. Annotation :—Consé. Re British Trade | 


Corpn., [1932] 2 Ch. 1. 


Add. Annotation :—Refd. Savory & Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 





~ amount on the face of the document. 


Sibirsko Gosudarstvernnoe Akcionernoe 
Olschestro Komseverputj & Bank for Russian 
Trade, Ltd., [1933] 1 K. B. 47. 

Add. Annotation :-—Consd. Garrard v. James, 
[1925] Ch. 616. 

Add. Citation :—88 I.. J. K. B. 65. 

Add. Annotations :—Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294; Green- 


wood v. Martins Bank, Ltd. (1931), 47 
T. L. R. 607; Slingsby v. District Bank, 
Ltd. (1931), 48 T. L. BR. 114; Mercantile 


Bank of India, Ltd. v. Central Bank of India, 
Ltd., [1938] A. C. 287. 


Space left between name of 
payee & words ‘‘ or order.’’]—Pitfs., exors. 
of a will, kept an exors.’ account with defts., 
& retained a firm of solrs., Messrs. C. & P., 
who used to assist them in matters connected 
with their testator’s estate. The acting 
member of the firm was one J. C. Pltfs. in 
conference with J. C. decided to invest 
through Messrs. J. P. & Co., stockbrokers, a 
sum of £5,000, part of the estate lodged on 
deposit with defts. J. C. accordingly drew 
out a form of cheque for signature by pltfs. 
It was in the form ‘“ Pay J. P. & Co. 

or order’? & was drawn on pltfs.’ deposit 
account with defts. The cheque was signed 
by pltis. & left with J. C. to be posted to 
J. P. & Co. with instructions to invest the 
money. J.C., instead of posting the cheque 
to J.P. & Co., fraudulently inserted the words 
‘“* per C. & P.” in the blank space between the 
payees’ name & the words “‘ or order’’; he 
then indorsed the document with the names 
C. & P. & paid it so altered & indorsed into 
the W. Bank to the credit of a co. in which 
he was interested & which had an account at 
that bank. The document was accepted 
without question by the W. Bank & passed 
through the clearing-house, & the account 
of pltfs. with defts. was debited, & that of the 
co. with the W. Bank was credited, with the 
In an 
action by pltfs. against defts. for conversion, 
negligence & breach of duty :—Held: (1) the 
cheque had been ‘‘ materially altered ’’ within 
Bills of Exchange Act, 1882 (c. 61), s. 64, & 
was avoided as between pitfs. & defts. by 
that sect., & therefore defts. could not rely 
upon sect. 60 of the Act as excusing them for 
paying the cheque; (2) for the same reason 
defts. could not rely on sect. 80 of the Act; 
(3) assuming the description of the payees, 
‘““ J. P. & Co. per C. & P.” to be a recognised 
although unusual description, the indorse- 
ment of ‘‘ CO. & P.’”’ without any reference to 
“J. P. & Co.”’ was irregular & invalid & 
defts. were negligent in honouring the cheque, 
& for this reason also were not protected by 
sect. 80, or semble by sect. 60 of the Act; 
(4) in leaving a blank space between the 
names of the payees & the words “ or order ”’ 
plitfs. were not guilty of any breach of duty 
towards defts.—SLINGSBY v. District BANK, 
Lrp., {1932} 1 K. B. 544; 101 L. J. K. B. 
281; 146 L. T. 377; 48 T. L. RB. 1143; 37 
Com. Cas. 39, C. A. 





Annotation :—As to (4) Refd. Mercantile Bank of India, Ltd. 


v. Central Bank of India, Ltd., [1938] A. C. 287. 
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- Note made by customer—Bank not bound to debti 


2 


v-—T'o protect endorser.}—RoYan 


customer's acoount afier maturit 
BANK OF CanabDa 0. MoNauauyTon, [1931] 8 D. L. R. 233.—CAN, 
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681. Add. Annotations :—Consd. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244; Midland Bank, Ltd. v. Reckitt (1932) 
48 T. L. R. 271; Slingsby v. District Bank, 
Ltd. (1931), 48 T. L. R. 114. Refd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& China, [1929] 1 K. B. 40; Lloyds Bank, 
Ltd. v. Savory & Co. (1932), 49 T. L. R. 
116 ; Carpenters Co. v. British Mutual Bank- 
ing Co., [1937] 3 All E. R. 811. 


634. Add. Annotation :—Refd. 


634a. ap 


eects someone 


his wife committed suicide. 
forged cheques. 


pitf. was estopped 


signature but piltf. 


61; 101 L. J. K. B. 623; 


Cas. 54, H. L. 


Annotations :-—Consd. Re National Bonofit Assurance Co. 
Refd. Imperial Bank of Canada 
Refuge Assurance Clo. | 


(1932), 48 T. L. R. 612, 
v. Begley, (1936] 2 All I. R. 367 ; 
v. Pearlberg, [19338] 2 All EB. it. 25. 


635. Add. Annotation :—Consd. Slingsby v. Dis- 
trict Bank, Ltd. (1931), 47 T. L. R. 587. 


639a. Payment to third party without valuable 
consideration—Right of bank to recover.|— 
Deft. H. having possessed himself of crossed 
cheques which were drawn on pltf. bank in 
his favour & which purported to be drawn 
by his employer’s authority defrauded his 
employer by paying them into a bank, which 
collected them & credited H. with the 
H. drew out these amounts & 
paid some of the money without valuable 
consideration to deft. S., who in turn paid 


amounts. 
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635 fia. —— ——.J—In an 
action by a customer of deft. bank to 
recover the aggregate amount of a 
pumber of cheques forged by a con- 
fidential clerk employed by the cus- 
tomer, which were paid by the bank 
& charged to the customer's account, 
the fraud being skilfully concealed from 
both customer & bank :—Held: with 
the ercepsion of Fsadag ss chegus 
bearing genuine signatures, the amoun 
of which were raised by the clerk, there 
was po negligence on the part of either 





Greenwood  v. 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 


Customer silent—Estoppel. ] 
Plitf. had an account with deft. bank, & his 
wife forged his signature on cheques & 
thereby drew out all the money left in the 
account, & she lent it to her sister. 
on discovering the facts, did not at once 
inform the bank, but about nine months 
later, when his wife told him that she wanted 
more money for her sister, he stated his 
intention of going to the bank, & that night 
Pitf. then went 
to the bank & told the manager about the 
In an action by pltf., 
claiming to t.: credited by deft. bank with 
the amount of the forged cheques, the bank 
pleaded (a) aduption & ratification, & (6) that 
by his silence from 
alleging that the signatures were forgeries. 
The tribunal of first instance found that the 
forged cheques were honoured through the 
carelessness of the bank officials. 
was no evidence that pltf. had ever adopted 
the forged cheques as his own :—Jleld: 
ratification had no applicability to a forged 
was estopy en 
alleging the forgeries because lis silence 
until after his wife’s death had caused the 
bank to lose their right of action against the 
forger, & therefore the action failed. —-GREEN- 
woop v. MARTINS Bank, Lrp., [1933] A. C. 
147 L. T. 441; 
48 T. L. R. 601; 76 Sol. Jo. 5445; 48 Com. 


| 
D 
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Reckitt —v. 


+ 





Pitf., 


644. 


wood vw. 


646. 
There 


T., d 


from 


rea nn re eg 


Cases 631-- 647a. 


into her account with deft. bank a portion 
of what she so received. S. had no notice 
of any defect in H.’s title, & she never paid 
into her account with deft. bank any money 
except money which was part of the proceeds 
of H.’s frauds. 
that the money standing to the credit of S. 
with deft. bank was the property of pltf. 
bank :—Held: 
obtained a voidable title to the proceeds of 
the cheques, yet pltf. bank had established 
their right to the money claimed, as it was 
capable of being traced.—BANQUE BELGE 
Pour L’ETRANGER v. HAMBROUCK, [1921] 1 
K. B. 321; 90 Il. J. K. B. 822; 37 T. L. BR. 
786; 65 Sol. Jo. 74; 26 Com. Cas. 72, 0. A. 
mea oiation Ae i Jones v. Waring & (Cillow, [1925] 


In an action for a declaration 


on the assumption that H. 


640. Add. Annotation :—Refd. Slingsby v. Dis- 
trict Bank, Ltd. (1931), 47 T. L. R. 587. 


Add. Citation :—-88 L. J. K. B. 55. 


Add. Annotations :—Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294; Green- 
Martins Bank, Ltd. 
T. L. R. 607; 
Lid. (1931), 48 TT. ha. 
Bank of India, Ltd. o. Central Bank of India, 
Lid., [1938] A.C. 287, 


Add. Annotation :--As to (2) Refd. Jones vu. 
Waring & Gillow, [1926] A. C. 670. 

647a. Alteration of payee.}-—Pltfs., exors. of one 
eceased, omployed a solr., one C., of a 
firm C. & P. 
relating to deceased’s estate. 
to invest a sum of £5,000 through a firm of 
stockbrokers, & C. accordingly prepared a 
cheque for that amount payable to the 
stockbrokers ;_ pltfs. then signed the cheque 
& handed it back to C. to deal with as 
directed. ©., however, fraudulently added 
to the cheque the words “ per C. 
then indorsed the cheque with the words 
"CC. & P.” & handed it to a branch of deft. 


(1931), 47 
Slingsby v. District Bank, 
R. 114; Mercantile 


act for them in matters 
They wished 


& 2.” & 


bank to be credited to the account which a 


branch. 


the customer or the bank in failing 

to discover the frauds.—-COLUMBIA 

GRAPHOPHONE Co. v. UNION BANK oF 

CANADA (1916), 38 GQ. L. R. 326; 34 
. L. R. 743.—CAN. 


635iib. -—— —— 





--~-A caa- 
tomer of a bank was estopped from 
enying that certain forged cheques 
were signed by him or by his autbority, 
by reason of his conduct in not having 
notificd the bank when he learned of 
the forgery of previous cheques on 
account by the same person.— 
CABANA *. BANK OF MONTREAL, [1919] 
3 W, Ww. R. 969.—CAN, 
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co. in which he was interested kept at that 
The cheque was credited to that 
co. & was passed through the clearing house, 
& in due course pltis. were debited by their 
own bank with the sum of £5,000. 
covering the fraud pitfs. brought this action 
to recover the £5,000 from defts. :—Held: 
the words added by C. to the cheque con- 
stituted a material alteration & rendered the 
cheque void under Bills of Exchange Act, 
1882 (c. 61), 8. 
cheque when it came into the 
defts. was merely a piece of worthless paper 
no action could be brought on it, & pltfs.’ 
claim failed. 
mained a valid one defts. had dealt with it 
without negligence & were protected by 


On dis- 


64 (1). As therefore the 


hands of 


If, however, the cheque re- 


eran re Soames rt 





637 i. 








Debited in pass book 
—Book returned uneramined.}—The 
nee ligence of a customer, who, by 
failing to examine her pass book, does 
not discover that there bas been an 
unauthorised withdrawal from her 
account :—Held: not to give rise to 
an ostoppel or prevent the recovery 
from the bank of further moneys 
subsequently paid out by the bank in 
good faith on similar cheq ues.— ABBOTT 
v. BANK OF TORONTO; ABBOTT »v. 
BANK OF MONTREAL, [1934] 3 D. L. ht. 


| 256; O. It. 396.—CAN 


Cases 647a—676. 


Bills of Exchange Act, 1882 (c. 61), s. 82, 
& for that reason also the claim failed.— 
SLINGSBY v. WESTMINSTER BANK, LID. 
(No. 2), [1931] 2 K. B. 683; 101 L. J. K. B. 
291, n.; 146 L. T. 89; 47 T. L. R. 1; 36 
Com. Cas. 61. 

Annotation :—Overd. Slingsby v. District Bank, Ltd. (1931): 

48 T. L. RR. 114. 


647b. 





.J—SuLinesBy v. Tom District BANE, 
No. 629a, ante. | 


649. Add. Annotations :—Consd. Koechlin v. 
Kestenbaum, {1927] 1 K. B. 889. Refd. 
Republica de Guatemala v. Nunez, [1927] 
1 K. B. 669. 


652. Add. Annotation :—Refd. Goldman v. 
(1924), 40 T. L. R. 744. 


655. Add. Annotation :—Refd. Bell v. Lever Bros., 
Ltd. (1931), 146 L. T. 258. 


658. Add. Annotations :—Consd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607; 
Algemeene Bankvereeniging v. Langton 
(1935), 40 Com. Cas. 247. Refd. Bow’s 
Jimporium v. Brett (1927), 44 T. L. R. 194. 


Cox 


663. Add. Annotations :—Consd. Carpenters Co. v. |. | 


British Mutual Banking Co., [1937] 3 All |. 


E. KR. 811. Refd. Auchteroni v. Midland 
Bank, [1928] 2 K. B. 294; Stag Line, Ltd. 
v. oscolo Mango & Co. (1931), 48 T. L. R. 
127. 


666. In paragraph, for ‘ protected by Bills of 
Exchange Act, 1882 (c. 81), s. 19,’’ read 
“ protected by Stamp Act, 1853 (c. 59),s. 19.”’ 
Add. Annotations :—Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40; Lloyds Bank, Ltd. v. 
Savory & Co. (1932), 49 T. 1. R. 116; Car- 
penters Co. v. British Mutual Banking Co., 
[1937] 3 All KE. R. 811. 


667. Add Annotation:—Refd. Lloyds Bank uv. 
Chartered Bank of India (1927), 44 T. L. R. 
165. 


668a, —— —— —-—.|]—M., who was 
secretary & managing director of pltf. co., 
represented that he had bought goods for 
them from W., & the co. drew cheques to the 
aggregate amount of £762 in payment on a 
South African bank, making them payable 
to W., & handing them to M. as manager that 
he might hand them to W. M., instead of 
doing so, paid the cheques with forged in- 
dorsemente into his own account with deft. 
bank which credited him with the amounts 
& obtained payment from the South African 
bank. The cheques were signed by two 
directors, including M., of pltf. co. M. 
applied the money received from the cheques 
with the exception of about £272 for W., 
paying out of the proceeds of five cheques 
‘‘to order ’”’ for £62 10s. each four sums of 
£60 from his private account to W. One 
cheque, dated May 27, 1918, for £97 10s., 
which was payable to ‘‘ self or order’ & signed 
by M. & a co-director, was refused by the 
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658 _—siiv. ao Pitf., 
who had a savings account with deft. 
bank, learned on Apr. 28, 1936, from 





670. 


671. 
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bank, & came back to them after such refusal 
with M.’s name written in after the word 
‘‘ self,’ but the alteration was not initialed 
by both directors, & the addition was in M.’s 
writing. Pltf. co. repudiated the transactions 
& sued the bank for damages for conversion 
of the cheques, or alternatively for money 
had & received. Deft. bank claimed pro- 
tection under Bills of Exchange Act, 1882 
(c. 61), 8s. 82, & also as holders for value :— 
Held: (1) the onus of proving that there was 
no negligence had been discharged by the 
bank, except as to the five cheques for 
£62 10s. each; (2) the bank’s duty with 
regard to these five cheques was to have 
made inquiries, & they were negligent in 
paying them into M.’s account; (3) the bank 
was neyligent in cashing the cheque of May 27, 
1918, as it should have seen that the alteration 
in it was made without the concurrence of 
both directors; (4) the evidence was not 
sufficient to show that M. paid anything out 
of his private account to W. in respect of 
the fifth cheque for £62 108. ; (5) there must 
be judgment for pltf. co. for £2 10s. on 
four of the cheques ‘ to order ”’ for £62 10s., 
£62 10s. on the fifth cheque for the same 
amount, & £97 10s. on the cheque of May 27, 
1918, making an aggregate amount of £170.— 
SOUCHETTER, Ltp. v. LONDON CouNTY, WEsT- 
MINSTER & PARR’S BANK, Lrp. (1920), 36 
T. L. R. 195. 


Add. Annotations :—Consd. Carpenters Co. 
v. British Mutual Banking Co., [1937] 3 All 
EK. 1. 811. Refd. Importers Co. v. West- 
minster Bank, [1927] 2 K. B. 297; Slingsby 
v. Westminster Bank, [1931] 1 K. B. 173. 


Add. Citation :—sub nom. MATHEWS vv. 
WILLIAMS, BRowN & Co., 10 R. 210. 


672. Add. Annotation :—As to (2) Refd. Savory 


(KE. B.) & Co. v. Lioyds Bank, Ltd. (1932), 
48 T. L. R. 344. 


672a. —— Collection for another bank.} — Im- 


678. 


674. 


676. 


More cheques on his 
account ; that when he wanted money 
he would come to the bank. 
rcgquested him to put these instructions 
in Writing but he refused. 


PORTERS Co. vw. WESTMINSTER BANK, No. 
292b, ante. 

Add. Annolalions:—Refd. Taxation Comrs. 
v. English, Scottish & Australian Dank, 
[1920] A. C. 683; Savory (E. B.) & Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 


Add. Annotations :—As to (2) Consd. Lloyds 
Bank v. Chartered Bank of India, Australia & 
China, [1929] 1 K. B. 40. Refd. London & 
Montrose Shipbuilding & Repairing Co. v. 
Barclays Bank (1925), 31 Com. Cas. 67; 
Lloyds Bank, Ltd. v. Savory & Co. (1932), 
49 T. L. R. 116. 


Add. Annotations :—Apld. Brown v. Swan 
(1921), 37 T. L. R. 787. Consd. Re Farrows’ 
Bank, [1923] 1 Ch. 41; Carpenters Co. v. 
British Mutual Banking Co., [1937] 3 All 
Kk. R. 811. Refd. Dey v. Mayo, [1920] 2 
K. B. 346; Sutters v. Briggs, [1922] 1 A. C. 
1; Underwood v. Bank of Liverpool & 


Eee eammentinsemaememiemnanaenl 


it was not shown that the bank wns 
prejudiced as to the cheques cashed 
before Apr. 28 by the silence of pltf. :-- 
Heid: there was no estoppel against 
pitf. in respect of the cheques cashed 


The bank 


Between 


aun examination of his passbook that 
six cheques, afterwards discovered to 
have been forged, had been charged up 
against him. Instead of pointing this 
out to the bank, or asking to see the 
cheques, he told its manager not to 


that date & June & 1936, ten more 
forged cheques were charged against 
his account. He then notified the 
bank of the forgeries. The forger was 
sentenced to prison in June, 1936, & 
was living at the time of this action. 
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before Apr. 28 & pltf. was entitled to 
judgment against the bank for the 
mount thereof.— KEECH t. CANADIAN 
BANK OF COMMERCE, [1938] 2 W. W. R. 
291.—CAN. 


677. 


679. 


680. 


Martins, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775; Importers Co. v. West- 
minster Bank, [1927] 2 K. B. 297; Slingsby 
v. Westminster Bank, [1931] 1 K. B. 73. 
Add. Annotations :—Refd. Dey v. Mayo, 
(1920] 2 K. B. 346; Sutters v. Briggs, [1922] 
1 A.O.1; Se Farrow’s Bank, [1923] 1 Ch. 41; 
Importers Co. v. Westminster Bank, {1927] 
2K. B. 297. 

Add. Annotation :—Distd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1K. B. 40, 


Add. Annotation :—Consd. Lloyds Bank »v. 
Chartered Bank of India, Australia & China, 
{1929] 1 K. B. 40. 


680a. ‘‘ Receives payment ’’—Collecting bank.]— 


IMPORTERS Co. v. WESTMINSTER BANE, 
292b, ante. 


O. 


680b. Payment in ordinary course of business— 


Bills of Exchange Act, 1882 (c. 61), s. 60— 
Stamp Act, 1853 (c. 59), s. 19.]—Pltfs., as 
managers of a convalescent home, kept an 
account with deft. bank. Pltfs. employed 
a secretary of the committee which man- 
aged the hore, who kept his personal 
account with deft. bank. By a series of 
frauds, the secrctary misappropriated cheques 
amounting to over £4,000, which were the 
property of pltfs. & which he contrived to 
have placed to his account with deft. bank 
in the following manner. The cheques, 
which were crossed, were all properly signed 
by pltfs.” proper officers, & in most cases 


were drawn to people who had supplied goods |’ 


to the home, in which cases the sezretary 
forged an indorsement, or procured 3s, forged 
indorsement of the payee, & paid the cheques 
into deft. bank, asking the bank to cred.* his 
account with the amount of the cheques. 
In other cases, the secretary procured cheques 
to be drawn in payment of forged invoices 
in favour of fictitious persons, & in these 
cases the indorsements were similarly forged, 
& the amounts of the cheques credited to the 
secretary’s account. In an action for con- 
version, deft. bank pleaded: (i.) that the 
payees were non-existent persons, & that 
the secretary was the bearer of the cheques ; 
(ii.) that it had paid the cheques in good 
faith in the ordinary course of business, & 
was protected by Bills of Iixchange Act, 
1882 (c. 61), & Stamp Act, 1853 (c. 59); & 
(iii.) that the cheques were crossed, & that 
it received payment thereof for a customer 
in good faith, & without negligence :—Vleld : 
(1) (Mackinnon, L.J., dissenting) as a receiv- 
ing bank deft. bank had been guilty of con- 
version, &, a8 it had been found by the judge 
to have acted negligently,. it was not pro- 
tected by Bills of Exchange Act, 1882 (c. 61), 
s. 82. 
pltfs. for the amount of the cheques converted 
during the six years prior to the action ; 
(2) each transaction was a separate one, & 
the bank was not entitled to plead that, as 
the system had been going on for some time, 
the cheques received during the six years prior 
to the action had been received without 
negligence on the part of the bank ; (3) (Mac- 
KINNON, L.J., making no reference to this 
point) Stamp Act, 1853 (c. 59), 3. 19, is 
impliedly repealed by Bills of Exchange Act, 
1882 (c. 61), s. 60; (4) per SLESSER & 
MACKINNON, L.JJ.: a bank can act negli- 


Deft. bank was therefore liable to. 
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gently, & yet be acting in the ordinary 
course of business; (5) per GreEER, L.J.: 
Bills of Exchange Act, 1882 (c. 61), s. 60, 
protects a bank only when that bank is 
merely a paying bank, & is not a bank which 
receives the cheque for collection. Per 
SLESSER, L.J.: deft. bank as paying bank 
was to be deemed to have paid the cheque 
in the ordinary course of business, & was 
orotected by sect. 60.—CARPENTERS Co. v. 

RITISH MUTUAL BANKING Co., Lip., [1988] 
1K. 3. 511; [19387] 8 All MW. RR. 8113; 107 
I. J. WK. B. 11; 157 LT. 829; 58 T. TR. 
1040; 81 Sol. Jo. 701 ; 48 Com. Cas, 38, C. A. 


poe this case add ‘ Sce, also, Nos. 674- 
680.” 

Add. Annotations :—Apld. Lloyds Hark vw. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Underwood v. 
Bank of Liverpool & Martins, Underwood »v., 
Barclays Bank, [1924] 1 K. B. 775; Lloyds 
Bank, Ltd. v. Savory & Co. (1982), 49 T. L. ht. 
116; Carpenters Co. 2». British Mutual 
Banking Co., [19871 3 All I. R. 811. 

Add. Annotation :—-Apld. Underwood v. Bank 
of Liverpool & Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. 


Add. Annotations :—Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Underwood v. Bank 
of Liverpool & Martins, Underwood  »v. 
Barclays Bank. [1924] 1 K. B. 775; Savory 
(i. B.) & Co. v. Lloyds Bank, Ltd. (1932), 146 
LL. T. 530. 

; , who was the chief 
accountant at the Bombay branch of pltf. 
bank, & was authorised to sign cheques on 
their behalf, had by a system of fraud pro- 
cured the signature by another official of the 
branch of cheques payable to deft. bank. 
Those cheques were then sent to deft. bank 
for collection, with instructions written by 
L. on the bank’s letter paper requesting deft. 
bank to place the proceeds of the cheques 
to the credit of a joint account which L. 
had opened at deft. bank in the name of 
himself & his wife. Those instructions 
having been carried out, the proceeds of the 
cheques were then collected by li. promptly 
after they had been paid in. It appeared 
from the account itself that it was generally 
in small credit until the arrival of each 
fraudulent cheque, & there was a failure on 
the part of deft. bank to make inquiries of 
pltf. bank as to the regularity of the trans- 
actions :—Held: (1) each cheque taken by 
itself was ‘‘ issued,” being signed & dealt with 
by persons having ostensible authority to sign 
& issue it, but the accompanying instructions, 
signed by L. alone, gave notice of irregularity 
which destroyed the ‘“ holding in due 
course’’; (2) deft. bank were not entitled 
to rely on Indian Negotiable Instruments 
Act, s. 131. as their title as holders was 
defective through notice, so that they were 
not ‘“‘ true owners ”’ within the sect. ; (3) deft. 
bank had failed to discharge the burden of 
showing that they had collected without 
negligence. Examination of L.’s account 
should have put them on inquiry as to the 
source from which these payments were 
made, & pltfs. were entitled to succeed in 
their claim for conversion; (4) defts. could not 
set off the amount of the cheques repaid tv 


Le teetheDs 
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pltfs. against the amount of the converted 
cheques.—LLOYpDs BANK v. CHARTERED BANK 
or INDIA, AUSTRALIA & CHINA, [1929] 1 
K. B. 40; 97 L. J. K. B. 609; 189 L. T. 126; 

44 T. L. R. 5384; 83 Com. Cas. 306, C. A. 
Annotations :—As to (3) Consd. Slingsby v. District Bank, Ltd. 
. R.114. Refd. Fenton Textile Assocn. v. 
homas (1929), 45 T. L. R. 264; Slingsby ». Westminster 
Bank, Ltd. a 2K. B. 583; Lloyds Bank, Ltd. »v, 

Savory & Oo. (1932), 49 T. L. R. 116. 

687b. .-]—One T., a solr., had from 
a client a power of attorney entitling T. to 
draw edu on the client’s banking account 
& to app y the moneys for the purposes of 
his client. T. for his own purposes fraudu- 
lently drew 15 cheques on his client’s account 
with the B. bank, signing the cheques by 
using a rubber stamp which had on the 
upper line the name of the client & on the 
lower line “ his attorney” & by placing his 
own, signature between the lines. T. then 
paid the cheques into his own account with 
the M. bank, defts., with whom he had an 
overdraft. On discovering the facts the client 
brought an action against defts. for damages 
for conversion of the cheques, & defts. relied 
on Bills of Exchange Act, 1882 (c. 61), 8. 82, 
alleging that the cheques were crossed cheques 











& that they had received payment of them: 


in good faith & without negligence. During 
the proceedings T.’s client died, & the pro- 
ceedings were continued by the client’s 
. exors. as pltfs. It was admitted that defts. 
had acted in good faith: —Held: except in 
the case of two of the cheques defts. in pre- 
senting & receiving payment for the cheques, 
had converted them, & as defts. had from the 
form of the cheques notice as to the money 
not being T.’s money, they were negligent 
in making no inquiry as to T.’s authority 
to make these payments into his own account, 
& therefore the action succeeded.—-MIDLAND 
BANK, LTD. v. RECKITT, [1933] A. C. 1; 102 
L. J. K. B. 297; 148 L. T. 374; 48 T. L. RB. 
nhs 76 Sol. Jo. 1865; 387 Com. Cas. 202, 
H. L. 
Annotation :—Consd. Slingsby v. District Bank, Ltd., [1932] 
1K. B. 544. 


689. Add. Annotation :—As to (1) Refd. Savory & 
Co. v. Lloyds Bank, Ltd. (1932), 146 L. T. 530. 


690. 


691. 


691a. 


Add. Annotations :—As to (1) Consd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& China (1928), 97 L. J. K. B. 609; Reckitt 
v. Barnett, Pembroke & Slater, [1928] 2 K. B. 
244; Midland Bank, Ltd. v. Reckitt (1932), 
48 T. L. R. 271; Slingsby v. District Bank, 
Ltd. (1931), 48 T. L. R. 114. Refd. Taxation 
Comrs. v. English, Scottish & Australian 
Bank, [1920] A. C. 683 ; Underwood v. Bank 
of Liverpool & Martins, Underwood v. Bar- 
clays Bank, [1924] 1 K. B. 775; Australian 
Bank of Commerce v. Perel, [1926] A. C. 
737; Lloyds Bank, Ltd. v. Savory & Oo. 
(1932), 49 T. L. R. 116; Carpenters Co. v. 
British Mutual Banking Co., [1937] 3 All EB. R. 
811. Generally, Refd. Goldman v. Cox (1924), 
40 T. L. R. 423. 


Add. Annotation :—As to (2) Refd. Underwood 
v. Bank of Liverpool & Martins, Underwood 
v. Barclays Bank, [1924] 1 K. B. 775. 


—— Cheque payable to & indorsed by 
public official.|—-A banker to whom a private 
customer hands, for collection on his account, 
a cheque payable to & indorsed by a public 
official is put upon inquiry whether the cus- 
tomer is entitled to the cheque, & acts 
negligently if he credits the customer with 
the proceeds of the cheque without having 
mada any such inquiry. 

The Overseas Military Forces of Canada 
engaged in the European war had an estates 
office in England authorised by the Secretary 
of State for the Colonies to perform in accord- 
ance with statutory conditions the duties of 
collecting & distributing the estates of 
members of these forces dying in Europe. 
A sergeant employed at the office mis- 
appropriated during a period of ten months 
thirty-two cheques of the aggregate value 
of about £3,900, representing money belong- 
ing to the estates of deceased soldiers. Each 
of the cheques was drawn payable to ‘‘ The 
Officer in Charge, Estates Office, Canadian 
Overseas Military Forces,’ & was indorsed 
generally by that officer under the same 
description with a view to its being sent to 
the Paymaster-General of these forces for 
payment of the amount to the beneficiaries, 
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691%. What ts negligence—Defective 
title of customer—Collectton for stranger. ] 
—A man unknown to a banker was 
pernuntes to open an account with 
he bank i paying in a devosit of 
#5 in notes our crossed cheques for 
collection, such cheques being made 
payable to a number or bearer & 
marked ‘‘ bank,”’ or ‘‘ not negotiable,’’ 
or ‘‘ hank not negotiable.” Without 
making any inquiry as to the man’s 
title to the cheques the bank collected 
them. On the following day the man, 
by an open cheque, drew ont almost the 
whole of the amount to the oredit of 
his acoonut, & paid in for collection 
four other crossed cheques, including 
one drawn by pitt. payable to a number 
or bearer to which the man who paid 
it in had uo title. These four cheques 
were collected by the bank almost 
without inquiry :—Held: the cir- 
cumstances in which the account was 
opened was such as to put the bank 
upon inquiry; the duty of inquiry 
extended to the transactiona of the 
next day & in the absence of reasonable 
Inquiry the bank was guilty of negli- 
genoce.-—LONDON BANK OF AUSTRALIA, 
Lro. v. KRnDaLy (1920), 28 C. L. R. 
401.—AUS. 


691 ii. ——- ——- ——-.}—- MASON . 
SAVINGS BANK oF SOUTH AUSTRALIA, 
{1925} Ss. A. 8. R. 198.—AUS. 


691 iii. ——.]—Pltf.’s manager, 
S., had general ened to draw 
cheques on pltf.’s account. S. drew 
& signed a cheque on plitf.’s account 
for 8250 odd in favour of “ A. or 
bearer ’?; the amount, date & payee’s 
name was also in the handwriting of 
S. The cheque was crossed generally 
“ Not negotiable.”” The cheque was 
on one of pltf.’s cheque forma. is 
cheque was paid by S. into his account 
with deft. bank a few honrs after it 
eppearee to have been ed. The 
teller on S. handing in 
asked S. which his ti 
an assurance from S. that “it was all 
right.”” S. was well known & of good 
repute in the district, & had an 
account with deft. bank for some time, 
& during the previous six months 
several cheques in his favour sigtied 
by him, drawn on pitf.’s account, had 
been paid in & not been queried. Over 
a year later S. drew & signed a further 
cheque on one of pitf.’a forms on pitf.’s 
account for £858 odd in favour of 
‘““V. or bearer.” The cheque & 
transaction were eimilar to the other 
cheque except that the date, name of 
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payee & payee & amount were not 
in S.’8 handwriting. A query 
was made by the teller, & answered 
in much the same way. In the 
interval five directors’ chen na A 
by S. had been paid in payable to - 
self or bearer. Other than the inquiry 
made by the teller of S. no inquiries 
were made by the deft. The cheques 
were in fact drawn by 8S. without 
authority & the proceeds were mis- 
appropriated by him. In an action 
for damages for conversion :—Held: 
there was a conversion in each case. 
Also, as the bank had not acted with- 
out negligence, {t was not protected 
by sect. 88 of Bills of Exchange Act, 
1909.—BENNETY & FIsmer, LTD. v, 
COMMERCIAL BANK OF AUSTRALIA, 
Lrp., (1930) S. A. 8. R. 26.—AUS. 

691 iv. .J)—Where a_ banker 
claims the protection of sect. 88 (1) of 
Bills of Exchange Act, 1909-1912, the 
test of negligence is whether the 
transaction of Fe oebra in the cheque, 
coupled with. the circumstances ante- 
cedent & present, was so out of the 
ordinary course that it ought to have 
aroused doubts in the banker’s mind 
& caused him to make inquiry.— 
ENGLISH, Sootrisa & AUSTRALIAN 
BANK, LTp. vo. BEATTY, (1931) S. R. (Q.) 
391.—AUS. 





or in some cases directly to the beneficiary, 
& each cheque was crossed generally. The 
sergeant paid the first two cheques into a 
branch of defts.’ bank at which he had a 
small private account of his own & the rest 
of them into another branch of the bank 
which passed them on to the former branch. 
No inquiry was made at either branch 
whether he waa entitled to the cheques, & 
at the former branch they were credited to 
his account & payment of them was received 
for him. In an action by the Paymaster- 
General against defts. for damages for con- 
version of the cheques :—Held: the fact 
that the cheques were drawn payable to & 
indorsed by a Pusle official should have put 
the cashiers of defts. upon inquiry whether 
their private customer was entitled to the 
cheques; in crediting the cheques to him 
without any inquiry the cashiers of both the 
branches had been guilty of negligence; & 
therefore defts. were not protected by Bills 
of Exchange Act, 1882 (c. 61), a. 82, from 
liability to pltf.—Rossa v. LONDON CouNnry, 
WESTMINSTER & ParRR’s BANK, [1919] 
1 K. B. 678; 88 L. J. K. B. 927; 120 L. T. 
636; 35 T. L. bh). 815; 63 Sol. Jo. 411. 


Vol. It!.—Bankers. Cases 69la—691e. 


Bank of England a warrant for interest 
on War Loan, the warrant being crossed 
‘“& Co. Not negotiable’? & being expressed 
to be ‘‘ A/e Harry Turner, deceased.’’ She 
signed the warrant & sent it to the exor.’s 
solr. in pursuance of an arrangement that any 
warrants received by her should be sent to 
him for attention. The solr. paid the warrant 
into his own account with deft. bank, repre- 
senting to the bank that it was a repayment 
of a loan which he said he had made to the 
first pltf. In an action against the bank to 
recover the amount :—Held: (1) although 
the drawer of the warrant was an official 
of the Bank of England on which it was 
drawn, yet, as he was acting as an agent of 
the Government, the warrant constituted 
a ‘‘cheque’’; (2) the word “ dividends’ in 
Bills of Exchange Act, 1882 (c. 61), s. 95, 
included interest on Government stock, & 
(3) as defts. had not been guilty of any negli- 
gence they were, on both grounds, pro- 
tected by Bills of Exchange Act, 1882 (c. 61), 
s. 82, & the action failed.—SLINGsBY v. 
WESTMINSTER BANK, LipD., [1931] 1 K. B. 
173; 100 L. J. K. B. 195; 144 L. T. 369; 
47 T. L. R. 1; 36 Com. Cas. 654. 


. nsd. Lioyds Bank v. Chartered Bank of 
India, Australia & China, (1929) 1 K. B. 40. Refd. Under- 
wood v. Bank of Liverpool 
Barclays Bank, (1924] 1 K. B. 7 


K. B. 544. Refd. Slingsby v. Westminster Bank, Ltd. 
(No. 2), [1931] 2 K. B. 583. 
paren, Underwood v. 


691e, —-———- ——— Sufficiency of inquiries—Breach of 








6916. 


691b. Cheque payable to company.|— 

UNDERWoOop (A. L.), LTp. v. BANK OF LIVER- 
POOL, SAME v. BARCLAYS BANK, No. 387a, 
ante. 











.]—In 1922 pltfs. were build- 
ing ships for a firm, L. M. & P., & in con- 
nection with that business L. M. & PF. sent 
pltfs. a crossed cheque for £8,000. ‘That 
cheque was duly received at pltfs.’ office & L., 
a director, signed a receipt form on the back 
of the cheque as follows: ‘‘ L. & M. Ship- 
building Co. T. B. director.’’ Another 
director of pltfs., J., then indorsed the cheque 
to the order of another co. of which B. was 
a director, B. & Co. Ltd. The cheque was 
then indorsed by B. ‘‘ for & on behalf of B. 
& Co. T. B. director,’’ & was paid into the 
account of B. & Co. at a branch of defts. ; 
& subsequently by arrangement between 
defts. & himself B. drew £2,000 out of the 
£8,000 thus credited to B. & Co. Ltd. for his 
own private purposes. J. had no right to 
indorse the cheque to the order of B. & Oo., 
& B. & Co. had no right to the proceeds of 
the cheque. In 1923 plitfs. went into liquida- 
tion, & the liquidator on examining the 
accounts found that the cheque for £8,000 
had been misapplied, & also that other sums 
were owing by B. to pltfs. The liquidator 
thereupon proceeded by a misfeasance sum- 
mons against J. & B., & upon that summons. 
an order was made for £450 against J. & 
£10,450 against B. The money was not 
paid, & pitfs. brought an action against deft. 
for conversion of the £8,000 cheque :—Held : 
there was clear evidence of negligence on the 
part of defts., & Bills of Exchange Act, 1882 
(c. 61), s. 82, gave no defence to the claim.— 
Lonpon & .Montrose SHIPBUILDING & 
Reparrine Co., Lrp. v. BARCLAYS BANK 
(1926), 31 Com. Cas. 182, C. A. 


691d. —-— ——— Dividend warrant for War Loan.) 


—The first pltf., who was an executrix & a 
beneficiary under a will, received from the 


aren TT AT 
OR 


« 


ee ee Slinwsby v. Westminster Bank, [1931] : :—Dbtd. SHngsby v. District Bank, Ltd., [1932] 
.B. 1 
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regulations. |—T., a rotor trader in Bristol, 
had an account with deft. bank. He in- 
duced pltfs., a hire-purchase finance firm, to 
make out a cheque to W. & Co. for £189 5s., 
which cheque was crossed & marked not 
negotiable in print. ‘l., having forged the 
indorsement of W. & Cv. upon it, then added 
his own indorsement to it & paid it into his 
own account. The cashicr asked T., if he 
had obtained the cheque from W. & Co., to 
which question he replied in the allirmative. 
The cashier then inspected T.’s account & 
saw there were considerable dealings between 
him & W. & Co. T. then volunteered the 
information that he had bought a car from 
W. & Co., & sold it to a customer of his, & 
mentioned a cheque for £484 108. which had 
passed through his account in favour of W. 
& Co., & led the cashier to believe that o 
hire-purchase arrangement had been entered 
into with pltfs. in respect of a car bought 
from W. & Co. & sold to one of his customers. 
Deft. bank’s regulations require such a cheque 
to be dealt with by the branch manager, & 
not by the cashier. The cheque was not 
brought to the branch manager s notice, nor 
did the cashier by inquiry discover, as the 
fact was, that many cheques drawn by '. 
on his account had been dishonoured, or 
honoured only after repeated presentation. 
The bank made no inquiry of W. & Co. 
respecting the cheque. Pltfs. sued the bank 
for the conversion of the cheque :—lJ/eld: 
(1) a breach of the bank’s own regulations 
was not conclusive proof that the cashier 
made insufficient inquiry, nor is a customer 
entitled to require literal performance of such 
regulations ; (2) the past banking history of 
T. was such that the bank should have made 
further inquiry, possibly by reference to the 
drawer or the payee of the cheque.—_-MOToR 
TRADERS GUARANTEE CORPN., Lrp. v. MID- 
LAND BANK, LD., [1937] 4 All E. R. 90; 157 
L. T. 498; 54 T. L. R. 10; 81 Sol. Jo. 865. 


Cases 692a—703. 


- 692a. ——-.| --TAXATION Comrs. v. ENGLISH, SCOT- 


692b. 


TISsH & AUSTRALIAN BANE, No. 292a, ante. 


Question of fact.]-—— The question 
whether s banker in receiving payment of a 
cheque for a customer has acted without 
negligence, so aa to be protected by Bills of 
Exchange Act, 1882 (c. 61), s. 82, if the cus- 
tomer has no title thereto, is a question of 
fact. Where there was a missing link in the 
chain of identification of the customer :— 
Held: that fact ought to have put the bank 
upon inquiry, & the bank was not protected 
by the sect.—HAMPSTEAD GUARDIANS vv. 
BarcLaAys BANE, Lrp. (1923), 39 T. L. R. 
229; 67 Sol. Jo. 440. 





692c. ——-.]—-SLINGSBY v. WESTMINSTER BANK 


692d. 


PART II. SECT. 18, SUB-SECT. 1. 
Q 696 i. Passing to & fro of —Effect.)— 
Ue 4 
pass book without comment 
stitutes a stated & settled account & 
operates as an estoppel precluding the 
customer from di 
therein to the prejudice of the bank.— 
BATAKRISHNA PRAMANIEK 0. BHOWANI- 
PUR BANKING CORPN,, 
I. L. R. 59 Cale. 662.—IND. 


(No. 2), No. 647a, ante. 


Failure to require particulars of cheques 
paid in.}—It was the practice of bankers 
having a head office in London & various 
branch offices in London & elsewhere to 
accept at their head office cheques for the 
credit of an account at any one of their 
branch offices & to accept at any one of 





their branch offices cheques for the credit: 
of an account at any other branch office. A’ 


firm of London stockbrokers were in the habit 
of signing crossed cheques which were in- 
tended to be applied in payment of jobbers’ 
accounts, & which in accordance with a rule 
of the London Stock Exchange were crossed 
& made payable to be:rer. They had in 
their employment two clerks, P. & S. P. 
had an account at one country branch of 
the bank. The wife of S. had an account 
at another country branch. The manager 
of country branch No. 1 knew that P. was 
a stockbroker’s clerk, but did not know & 
did not ask the name of his employers. The 
manager of country branch No. 2 knew 
nothing of S.. Both P. & Mrs. S. had, when 
opening their accounts, given references 
which appeared satisfactory to the respective 
branch managers. P. stole many of the 
cheques signed as above, & handed them in 
at one or other of the bankers’ London 
branches, making out paying-in slips which 
represented that the cheques were paid in 
by the payees & directed payment to be 
made to the credit of P.’s account at country 
branch No. 1. 8S. also stole many of the 
cheques & handed them in at the bankers’ 
head office, making out paying-in slips 
directing payment to be made to the account 
of Mrs. S. at country branch No. 2. The 
stolen cheques were in each case received 
by the London office & sent to the Clearing 
House. The paying-in slips were sent to the 
country branch, no mention being made of 
the names of the drawers. The amounts of 
the cheques were without question credited 
as directed by the paying-in slips. Written 
rules formulated by the bankers for the 
direction of their managers provided, among 


other things, that no new current account 
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whether the return of a bank’s | I. 
con- 


uting the entries 


LTp. (1931), 


st. -———- S—- 
regularly signed 


Annotation :—Cenerally, Refd. Carpenters Co. v. 


ENGLISH AND Emprre Dicrest SUPPLEMENT. 


should be opened without knowledge of, or 
full inquiry into, the circumstances & 
character of the customer ; there was also 
a rule, not written but generally recognised, 
that banks do not take payments in, without 
inquiry, of cheques drawn by a firm in favour 
of a third party & paid in by a person, other 
than the payee, who is or ought to be known 
to be an employee of the drawing firm. The 
stockbrokers sued the bankers for conversion 
of the stolen cheques. The bankers pleaded 
Bills of Exchange Act, 1882 (c. 61), 8. 82, & 
alleged that they had in good faith & without 
negligence received payment of the cheques 
for their customers P. & Mrs. S. :—Held: 
(1) the practice of the bankers was defective 
in that the branch which received the cheques 
in the first instance never informed the 
crediting branch of the names of the drawers 
of the cheques; (2) the managers of the 
crediting branches had omitted to make 
sufficient inquiries when accepting P. & Mrs. 
S. as customers; in these circumstances the 
bankers had failed to prove that they had 
acted without negligence, & consequently 
that they were liable; (3) Semble, by Ct. of 
Appeal, neither P. nor Mrs. S. was a “ cus- 
tomer ’’ within the true meaning of sect. 82, 
inasmuch as neither bad an account at the 
City offices into which the cheques were paid. 
—LuLoyvps Bank, Lrp. v. Savory (E. B.) & 
Co., [1933] A. C. 201; 102 L. J. K. B. 224 ; 
49 T. L. R. 116; 88 Com. Cas. 115; sub 
nom. Savory & Co. v. LLovps BANK, LTD., 
148 L. T. 291, H. L. 

British 


Mutual Banking Co., [1937] 3 All E. R. 811. 


692e., 


692f. 


693. 


694. 


696. 
703. 





Failure to inquire as to employment or 
occupation of customer.]—-LLoyps BANK, 
Lrp. v. Savory (EB. B.) & Co., No. 692d, ante. 


Who is ‘‘ customer.’’]}—LiLoyps BANK, Lrp. 
v. SAVORY (EF. B.) & Co., No. 692d, ante. 


Banker’s drafts. ]—See Bills of Exchange Act 
(1882) Amendment Act, 1932 (c. 44). 


Add. Annotation :—Refd. London & Montrose 
Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. 

For ‘‘ forgot’’ in the seventh line of the 
paragraph read ‘‘ forged.”’ 

Add. Annotations :—Consd. Carpenters Co. v. 
British Mutual Banking Co., [1937] 3 All 
KE. R. 811. Refd. Importers Co. v. West- 
minster Bank, [1927] 2 K. B. 297; Slingsby 
v. Westminster Bank, [1931] 1 K. B. 173. 
Add. Annotation :—Refd. Firm Bishun Chand 
v. Seth Girdhari Lal (1934), 50 T. L. R. 465. 
Add. Annotations :—Consd. Carpenters Co. v. 
British Mutual Banking Co., [1937] 3 All 
KK. R. 811. Refd. Auchteroni ». Midland 
Bank, [1928] 2 K. B. 294; Stag Line, Ltd. 
v. Foscolo Mango & Co. (1931), 48 T. L. R. 
127; Firm Bishun Chand v. Seth Girdhari 
Lal (1934), 50 T. L. R. 465; Paton v. I. KR. 


Comrs., [1938] A. C. 341. 


enced 


--—-B 
TIONAL BANK v. BANARJE 
L. R. 5 Lah. 129.—IND 


ep. Signing vouchera as to correct- 
ness of account in pasa-book—Eastoppel. ]} 
—COLUMBIA GRAPHOPHONE CO. 
Uxion BANK OF CaNaDa (1916), 
O. L. R. 326; 34 D. L. R. 743.—CAN, 


-J]—Monthly vouchers 
y a bank’s customer 
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HARA 
Das (1923), 


T Na- , as to the correctness of his account 
as {t stood from time to time & given 
in exchange for cancelled cheques, were 
held to be fatal to his contention that 
certain cheques had not been credited 
to him.—UNION BANK OF CANADA vt. 


33 | Woop, [1920] 3 W. W. R. 173.— 
CAN. 

.}—CAMPBELL vo. IM- 

PERIAJ. BANK, [1924] 4 D. L. R. 289: 

55 O. L. R. 318.—CAN. 


sw. o> > 


70%. Add. Annotation :—As to (2) Refd. British & 
North European Bank v. Zalzstein, [1927] 
2K. B. 92. 


706. Add. Annotations :—Refd. I. R. Comrs. v. 
Holder, [1931] 2 K. B. 81; Paton v. I. R. 
Comrs., [1938] A. C. 341. 


708. Add. Annotation :-—Refd. I. R. Comrs. v. 
Holder, [1931] 2 K. B. 81. 


713. Add. Annotation :—Consd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. 


728. Add. Annotation :—Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. 


784. Add. Annotations :—Apld. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328. Refd. Admiralty 
Comrs. v. National Provincial & Union Bank 
of England (1922), 127 L. T. 452 ; Steam Saw 
Mills Co. v. Baring, Archangel Saw Mills Co. 
” Baring, [1922] 1 Ch. 244; Jones v. Waring 
& Gillow, [1926] A. C. 670. 


785. Add. Annotation :—As fo (2) Consd. Rekstin 
Vv. Severo  Sibirsko Gosudarstvernnoe 
Akcionernoe Olschestro Komseverputj) & 
Bank for Russian Trade, Ltd. (1932), 48 
T. L. R. 422. 


7148. Add. Annotation :—Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 


752. Add. Annotations :—Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711; 
Astor Properties, Ltd. v. Tunbridge Wells 
Equitable Friendly Society, [1936] 1 All E.R. 
531. 


753. Add. Annotation :—Consd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 


156. Add. Annotation :—Refd. Re ltussian Bank 
for Foreign Trade, [1933] Ch. 745. 


756a. Credit conditional on tender of approved ii- 
surance policy—-What is approved insurance 
policy.|—Bankers issued a letter of credit to 
English sellers of 100 tons of steel plates to 
Dutch buyers. By the terms of the letter 
of credit the bankers agreed to honour the 
sellers’ draft for the amount of the purchase- 
money, which included freight & insurance 
to R., provided the draft were accompanied 
by an approved insurance policy covering the 
shipment of the goods. The sellers presented 
their draft accompanied by a certificate of 
insurance which did not contain & did not 
offer any means of ascertaining the full terms 
of the insurance. In an action by the sellers 
against the bankers for not honouring the 
draft :—Held: the certificate was not an 
‘approved insurance policy’’ within the 
meaning of the letter of credit, & the bankers 
were justified in refusing to honour the draft. 
Au approved insurance policy is one to which 
no reasonable objection can be made.—Scorr 
(DONALD H.) & Co., LTp. v. BARCLAYS BANK, 
Lrp., {1923} 2 K. B.1; 92 L. J. K. B. 772; | 





a i nn 
. 


Vol. I1.—Bankers. Cases 704—756c. 


129 L. T. 108; 89 T. L. R. 198; 67 Sol. Jo. 
456; 28 Com. Oas. 253, C. A. 

Annotations :—Retd. Harper v. Mackechnio, [1925] 2 K. B- 
423; Koskas v. Standard Marine Inses. (1926), 42 T. L. 2. 
692; Sassoon v. International Banking Corpn., [1927 
A.C.711; De Monchy v. Phosnix Insce. Co. of Hartfor 
(1928), 138 L. T. 703. 

756b. Irrevocable letter of credit—Payment for 

goods—Refusal of bank to pay invoices— 
Liability of bank to seller.|—Plitts. entered 
into a contract with buyers in C. to manu- 
facture & ship machinery by instalments 
over several months at agreed prices, but 
subject to a stipulation that should the cost 
of Jabour or wages increase, there should be 
& corresponding increase in the purchase 
price. Thre buyers were also to open a “ con- 
firmed irrevocable credit”? in favour of 
pltfs. with a bank in this country, & to pay 
for each shipment as it took place. In pur- 
suance of this arrangement defts., who were 
the buyers’ bankers in L., wrote to pltfs. 
stating that they would pay bills drawn on 
the buyers to the extent of £70,000, the bills 
to be accompanied by documents & to be 
received before Apr. 14, 1921, ‘‘ this to be 
considered a confirmed irrevocable credit.’ 
Pitfs. shipped two instalments under the 
contract & received payment under the letter 
of credit. The buyers then found that the 
invoices included an increase in the purchase 
price on account of wages & material, & 
instructed defts. only to pay so much of the 
next invoices as represented the original 
prices. Defts. accordingly refused to pay 
the bill presented on the next shipment & 
pltfs. then cancelled the contract, claiming 
damages from defts. ag on a repudiation by 
the buyers :—Held: the credit being irre- 
vocable, the refusal of defta. to take & pay 
for the particular bills om presentation of the 
proper documents constituted a repudiation 
of the contract as a whole, & pltfs. were 
entitled to damages so reckoned. The basis 
of this form of banking facility is that the 
buyer is taken, as between himself & the 
banker, to accept the seller’s invoices as 
correct. Any adjustment must be made by 
way of refund by the seller & not by way of 
retention by the buyer.—-URQUHART LINDSAY 
& Co. v. KASTERN BANK, Irp., [1922] 1 
K. B. 318; 91 L. J. K. B. 2743 126 L. T. 
534; 27 Com. Cas. 124. 


Annotation :—Refd. Prosperity v. Lloyds Bank (1923), 39 
Ne page Ee eg 


756c. Revocable letter of credit—Duty of bank to 
give notice of withdrawal.}|—A firm in W., 
who wished to buy a quantity of asbestos 
sheets from pltfs., a firm in L., instructed 
defts. to open a credit in favour of pltfs. 
Defts. accordingly wrote a letter dated 
June 14, 1920, to pltfs. informing them of 
their instructions & adding that their letter 
“is merely an advice of the opening of the 


a RN NN te al a 








713 li, —— .+—The de- 
livery of a pass-book cannot constitute 
a donatto ta caused 8c as to give the 


donee title to the money represented 
by it.—Cusack vw. Day, [1925) 3 
D. L. R. 1028; (1925) 2 W. W. R. 
715.—CAN. 


PART II. SECT. 16. 
ai. ———.}—A document in the form 
of a letter written by a bank was as 
follows :—‘* We beg to inform you that 
we are in receipt of advice by wire 


from our London office that a con- 
firmed irrevocable credit has heen 
opened under which we are authorised 
to negotiate your bills, ag offered on 
G. & Co., of London, to the extent of 
£16,875 on the following conditions : 
bills to be drawn payable three months 
after sight & to be accompanied by 
proper shipping documente repre- 
senting shipment of two thousand 
bales of jute of a particular mark from 
Calcutta to Antwerp, during Nov., 
Dec. 1920.’’ Among the conditions, 


39 


the two following were the most 
important :—(a) ‘* Please note that 
this advice does not reJease you from 
the Hability attaching to the drawer 
of a bill of exchange ”’; (b) ‘* Under 
present conditions we can give no 
undertaking to negotiate bills drawn 
under this credit ’’ :—/eld ; the docu- 
ment was not an ordinary banker’s 
letter of credit.—CHANDANMULL BEN- 
GANEY v. NATIONAL BANK OF JNDIA, 
Ee (1923), I. L. R. 51 Cale. 43.—- 
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760. 


767, 


above-mentioned credit, & is not a con- 
firmation of the same.’ On July 20, 1920, 
pltfs. shipped part of the goods to the buyers 
& were paid the agreed price by defts. on 
presentation of the stipulated documents 
which included bills of lading & a draft 
on defts. On Aug. 4, 1920, defts. were in- 
structed by cable that the credit was with- 
drawn. On Sept. 30, 1920, pltfs., not having 
had notice of the withdrawal of the credit, 
shipped the balance of the goods to the 
buyers, but defts. refused payment of a draft 
for the price. Pltfs. brought an action 
against defts. for recovery of the balance of 
the credit, alleging (inter alia) that it was the 
duty of defts. to give to pltfs. reasonable 
notice that the credit had been withdrawn. 
There was evidence that it was the practice 
of defts. at once to inform persons to whom 
revocable credit was given of the withdrawal 
of the credit, but that in this instance, owing 
to pressure of business, they had forgotten 
to do so. Among the documents tendered to 
defts. on the application for payment on the 
second occasion was a bill of lading which 


defts. alleged was out of order, but which,. 


according to pltfs., was in exactly the same 
terms as the former bill of lading accepted 
by defts. without objection :—Held: (1) a 
letter in the form of that written by defts. 
on June 14, 1920, intimated to the person in 
whose favour the credit was opened that he 
might find that the credit was revoked at 
any time; (2) there was no legal obligation 
on defts. to give notice of the revocation of 
the credit; (3) the giving of notice was an 
act of courtesy which it was very desirable 
should be performed, but it was not founded 
upon any legal obligation.—OaPEz ASBESTOS 
Co., Lrp. v. Lioyps BANK, Lrp., [1921] 
W.N. 274. 


Add. Annotations :—Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244; 
Slingsby v. District Bank, Ltd. (1931), 48 
T. L. R. 114. 

Add. Annotations :—Consd. Torrens v. I. R. 
Comrs. (1933), 18 Tax Cas. 262. Refd. 
National Provident Institution v. Brown, 
Brown v. National Provident Institution, 
Provident Mutual Life Assce. Assocn. v. 
Ogston, Ogston v. Provident Mutual Life 
Assce. Assocn. (1921), 8 Tax Cas. 57. 


Add. Annotation :—Refd. Torrens v. I. R. 
Comrs. (1933), 18 Tax Cas. 262. 

Add. Annotation :—Refd. Humphrey & Den- 
man v. Kavanagh (1925), 41 T. L. R. 378. 
Add. Annotation :—-Refd. I. R. Comrs. v. 
Holder, [1981] 2 K. B. 81. 


Add, Annotation :—Refd. Humphrey v. Wil- 
son (1929), 141 L. T. 469. 


808a. -——- -——--.]——-Three shareholders in a ship- 


building co., which was heavily indebted to 


805. 


809. 


818a. 


a bank, agreed to purchase certain shares 
in a steel co. which belonged to the ship- 
building co. & were held by the bank as 
security. The price of the shares was 
£69,750, & the bank agreed to advance 
£39,750, ‘‘on joint loan’’ to the three 
casera the balance being provided by 
hem in equal porns. The shares were 
thereafter to be held by the bank in security 
of. the sum advanced. The purchasers 
paid for the shares by granting their 
individual cheques to the sellers for £10,000 
each, & by drawing joint cheques, signed by 
them all, on the bank for the £39,750 
advanced. The bank paid this amount to 
the sellers, & opened a joint overdraft account 
in name of the three purchasers. The pur- 
chasers were not customers of the bank. 
The value of the shares having fallen, the 
bank intimated to one of the three pur- 
chasers that it held him liable for the whole 
amount of the loan. He thereupon brought 
an action concluding for declarator that he 
was liable only for one-third of the amount 
of the loan, & that, on payment thereof, 
he was entitled to receive a transfer of one- 
third of the shares held in security by the 
bank :—Held: (1) the pursuer was liable 
for one-third only, in respect (a) that the 
purchasers were not jointly & severally 
liable, as drawers of the joint cheques, to 
the bank as a holder in due course, seeing 
that the cheques had been paid by the bank 
as drawee & were thus no lonyer subsisting 
documents of debt;. & (b) that the loan 
was constituted by the agreement to advance 
it which imposed only a joint liability, & 
not by the cheques which were merely part 
of the machinery for carrying out the trans- 
action ; but (2) the pursuer was not entitled 
to receive a transfer of one-third of the shares, 
in respect that the bank, under the arrange- 
ment for the pledge of the shares, was 
entitled to treat the whole of the shares 
deposited as being security for the whole of 
the amount advanced.—Coats v. UNION 
ae OF SCOTLAND, Lrp., [1929] S. C. 114 
(H. L.). 


Add. Annotations :—As to (1) Refd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& China (1928), 97 L. J. K. B. 609. As 
to (2) Refd. ee (Liverpool) v. Barclays 
Bank, [1928] 1 K. B. 48. 


Add. Ctiations :—88 L. J. K. B. 85; 
L. T. 727. 


Add. Annotation :—Refd. Tate v. Crewdson, 
[1938] 3 All KE. R. 43. 


—— Capitalisation of unpaid interest on 
advance.}—To secure a co.’s indebtedness 
to a bank, resps. from time to time gave 
guarantees to the bank. From 1920 on- 
wards the co. was indebted to the bank 
continuously, & the interest on the amount 
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PART II. SECT. 19. 

ax. Unauthorised application oh phe 
ceeds—In paymen of borrower's to 
ather customers-——Right to damages. }— 
After orediting pitf. with the proceeds 
of a note which it discounted for 
him, deft. bank, without authorit 
from him, applied nearly all of suc 
proceeds to pay off debts which he 
owed to other customers of the same 
bank, & paid iteelf the amount of 
the note out of the proceeds of pro- 


i" 


missory notes which it held’ as ool- 
lateral securities for advances made b 

it to him :—Held: pltf. was entitle 

to nominal damages & costs for the 
breach of the contract to lend him the 
money, & to judgment for the amount 
of the proceeds of his note which the 
bank had so applied, together with 
interest.—Ma vw. Royvat Bank or 
Canaba, [1922] 1 W. W. R. 486; 63 
oF L. R. 659: 15 Sask. L. R. 201.— 


40 


PART II. SECT. 20, SUB-SECT. 1. 

809 i. Discharge of overdrafi— Tender 
ofc What amounts to acceptance. ] 
—Held: the action of the bank in 
retaining & clearing the cheque was 
not conclusive on the question of 
acceptance, & as the bank had not 
accepted the proceeds of the cheque 
in full settlement, judgment had been 
rightly entered for the bank.—BurtTr 
v. NATIONAL Bank oF SOUTH AFRICA, 
LTD., {1921) App. D. 59.—S. AF. 


owing from time to time was debited half- 
yearly to the co.’s account. On Nov. 17, 
1926, when the co. had become completely 
insolvent, resps. satisfied the whole indebted- 
ness to the bank by means of a loan from the 
bank to resps. personally. MResps. claimed 
repayment of income tax under Income Tax 
Act, 1918 (c. 40), s. 36 (1), on the part of the 
total sum paid amounting to £17,861 16. 5d., 
which represented interest ‘debited half-yearly 
to the co.’s account with the bank :—Held : 
the interest due each half-year which, upon 
the failure of the co. to pay it, was, accord- 
ing to the regular practice of bankers, added 
to the capital sum advanced, was thereby 
capitalised & could not thereafter be treated 
as interest paid under the sub-sect.—INLAND 
REVENUE Comps. v. HOLDER, [1931] 2 K. B. 
3 145 L. T. 193; 
47 T. L. R. 38380, C. A.; on appeal, sub nom. 


81; 100 L. J. K. B. 439; 


Vol. I1.—Bankers. 


828. 





PART II. SECT. 20, SUB-SECT. 2. 


822 iv. -J—-A bank’s custo- 
mer conveyed certain lands, by way 
of mtge., as security for the money 
which had been advanced to him. Tho 
mtge. deed provided that the interest 

ayable by the mtgor. was to be “ at 

e said bank’s current rate & calou- 
lated according to the custom of the 
bankers.” As a tnatter of fact 
compound interest had been paid 
during the lifetime of the mtgor. In 
a suit for the administration of the 
estate of the mtgor. the bank claimed 
to be entitled to compound interest 
on the mtge. debt until date of pay- 
ment :—Held: after the death of the 
mtgor. the relationship of banker & 
customer came to an end, & thereafter 
the deft. bore simple interest only.— 
MorRGAN v. Roe (1911), 46 I. L. T. 
4l, C. A.—IR. e 


yi. .)] — Where 
there is an agreement between a bank 
& its customer, that he shall pay 
{nterest at the rate of 8 per cent. upon 
a promissory note, the agreement is 
not cutirely void, & the customer 
remains Hable to pay interest at the 
rate of 5 per cent.—STANDARD BANK 
OF CANADA 0. ALBERTA ENGINEERING 
Co., LTp. (1917), 1 W. W. R. 1177; 
83 D. L. R. 642; 11 Alta. L. R. 96.— 
CAN. 























yii. --—— .}--The stipula- 
tion by a bank for an illegal rate of 
interest merely avoids the rate & not 
the entire contract for interest.-—— 
Union BANK vo. FaRmER, [1917] 1 
W. W. R. 1361.—CAN. 


iii. -—---~ —~—.J—Pitf. was 
indebted to deft. bank for which debt 
they took his note charged witb 
interest at 9 percent. Order made for 
reduction of interest to 5 per cent.— 
DrarRow wv. UNION BANK OF CANADA 
(1922), 63 D. L. R. 688.—CAN. 


bank contracts for 8 per cent. interest 
it can only collect the legal rate of 
5 per cent.—BANK OF MONTREAL 0. 
Hovosor¥, (1923] 3 W. W. R. 645.— 
o 

















yv.- .J-——A provision 
in a guarantee given a bank that any 
account settled or stated by or between 
the bank & ita customer may be adduced 
by the bank as conclusive evidence 

net the guarantor, cannot be heid 
binding on the tor, when there 
is included in e amount so stated 
interest charges at a rate in excess of 
the maximum legal rate allowed under 
Bank Act.—RoyaL BaNnK OF CANADA 
©. McBripg, {1927] 1 D. L. R. 909; 
{1927} 1 W. W. R. 245; 21 Sask. L. R. 
417.—CAN. 








y vi. .]—Where 
interest on a loan has been charged up 
to a borrower's current account at a 
rate in excess of 7 per cent. & such 
charges have been included in the 
statements furnished him from month 
to month, &, without making an 
objection thereto, he has signed 
returned such statements as asatis- 
factory, be cannot complain, in an 
action to recover the loan & interest, 
that the charges for interest at that 
rate were illegal.—RoyvaL BANK OF 
OaNADA v. DOTEN (Alta.), [1927] 3 
nF L. R. 305 ; [1927] 2 W. W. RR. 670.— 


e 


y vii. —— Whether charged.}— 
Upon the return of a dishonoured 
bill, the drawer would again draw for 
the sanw amount, & pltf. bank would 
disuwu.t the bill as fore, & if the 
second of came back dishonoured 
it would ag“ta be sharged in full to the 
drawer’s account ;—Held : there was no 
breach of Bavk Act, 8. 91.—IMPERIAL 
BANK OF CANADA ¥. ALLEY, [1926] 3 
D.L. R. 85: 59 O. L. R. 1.—CAN, 


y viil, —— A iescence— 
Whether guarantor bound.J|--~When a 
bank bas charged a borrower interest 
at a rate beyond that permitted by the 
Bank Act the principle that the 
borrower voluntarily pays the excess 
he cannot recover it back extends to 
the borrower’s voluntary assent to 
anything which is equivalent to pay: 
ment of interest at that rate; if 
at the date of a guarantee given the 
bank the actual amount guaranteed 
includes sucb excess interest & the 
borrower has so recognized the pro- 
riety of the excess charge that it must 
eo considered voluntarily ‘‘ paid,’ it 
is not afterwards open to the guarantor 
to say that as against him the accounts 
must be re-opened & such voluntary 
payments rescinded.—BaNnquk CaANn- 
ADIENNE NATIONALE t.  SHRAGGE 
(Man.), [1929] 3 W. W. R. 676; [1930] 
1D. L. it. 590.—CAN. 











et 





y, ix. Giving renewal 
note.}-—-Where a. customer has given 
a bank a note bearing a rate of 
interest higher than 7 per cent. & has 
renewed it with a note for an amount 
inclusive of the interest accrued at said 
rate such renewal note has the same 
effect a3 payment would have had with 
respect to the matter of interest, 1.e., 
the customer cannot complain in an 
action to recover the loan & interest 
that the rate of Interest was illegal.— 
CANADIAN BANK OF COMMERCE 1. 
PosTMan & POSTMAN, [1931] 3 W. W. R. 
137.—CAN. 


sa. Raising rate of intercat—W hether 
customer bownd.}—The mere sen 
of a notice that the interest charg 


4] 


Cases 818a—829. 


HOLDER v. INLAND REVENUE Comrs., [1932] 
A. OC. 624, H. L. 

Annotations :-—Folld. Fenton’s Trustee v. I. R. Comrs., 
{1936] 1 All KE. R. 116. Consd 
Graham & Co., [1937] 2 K. B. 179; Paton v. I. R. Comrs., 
[1938] A. C. 341, 
(1985), 19 Tax Cas. 455; Marland v. I. RK. Comrs. (1934), 
19 Tax Cas. 467. ° 


820. Add. Annotation :—Refd. I. BR. Comrs. v. 

Lawrence, Graham & Co., [1937] 2 K. B. 179. 

Add. Annotations :—Expld. Elder v. North- 

cott, [1980] 2 Ch. 422; 

Holder, [1931] 2 K. B. 81. 

829. Delete citation & add the following para. & 
citation :— 

Where a creditor appropriates his debtor’s 
payments in his books without communicating 
the appropriation to the debtor the creditor 
is not bound by the appropriation.— LONDON 
& WESTMINSTER BANK v. Button (1907), 
51 Sol. Jo. 466. 


A a aera ee ae AY CET PC A NRT ANIA SAISON Rf Ls SREY oe mts te 


. I. R. Comrs. ». Lawrence, 


Refd. Carnarvon (Earl) v. 1. RB. Comes. 


I. R. Comrs. »v. 





on overdrafts against security held by 
the bank has been raised, is not of 
itself sufficient to render a customer 
liable to pay the enhanced rate, but 
where, after receiving such a notice, 
the customer borrows more money 
from the bank, the bank is Justified 
in charging him interes at the enhanced 
rate.--GADDAR MAL v. TATA INDUS- 
TRIAL BANK, LTp., BOMBAY (1927), 
I. L. R. 49 All. 674.—IND. 


PART Ii. SECT. 21, SUB-SECT. 1. 


d i. Liability contracted after 
execution of mertyage.j-—A mtge. to a 
bank cannot be a valid security for a 
liability contracted subsequently to 
its oxcoution.—Ite EDMONTON BRKW- 
ING & MALTING Co., LTp. (No. 2), 
{1918) 3 W. W. Rf. 988; 438 D. L. R. 
748.---CAN. 


n. Add “‘ affd., 58 8. C. R. 448.”" 


sm, Unauthorised loan by bank— 
Fight to sue.J—Though under its 
memorandum of assocn. a bank {is 
precluded from lending money on mtgoes. 
peu, whore money has been lent by the 

ank on a mtge., it is entitled to sue 
for & realise the money so lent.— 
AHMED SAIT v. BANK OF MYSORE (1929), 
L. L. R. 53 Mad. 771.— IND. 





PART !I. SEOT. 21, SUB-SECT. 2. 


of. ——.]—QUEBEO BANK v. PHIL- 
Lips, [1917] 2 W. R. 365; 10 Sask. 
L. R. 190; 36 D. L. R. 440,.—CAN. 


PART Il. SECT. 21, SUB-SECT. 3. 


8371. Promtasory note—Bank parting 
with poassession—Right to recover.}— 
Where @& promissory note which had 
been pledged by the holder thereof 
to his bank as collateral security was 
lost by the bank :—Held: the bank 
was Hable to him for the value thereof, 
which was primé facte its face value.— 
RoyaL BANK OF CANADA v. TALBOT, 
ay 3 °D. L. KR. 1573 (1928) 2 


ri. Money advanced partiy 
on security of land.)—A bank may 
recover upon a promissory note not- 
withsatanding that the moneys were 
advanced upon the security in part of 
lands.—RovaL BANK OF CANADA J. 
GOLp, {1918} 2 W. W. R. 745; 24 
B. G. R. 145; 41 D. L. R. 276.—CAN. 


a i. ——~ New note given by 
maker— Rights of bank.J—Held: the 
bank was entitled to recover on the 
pote.—BAaNK OF MONTREAL v. WEila- 
DEPP, ({1917] 2 W. W. R. 615; 24 
B.C. KR. 73; 34 D. L. R. 26.--CAN. 











Cases 844—846a, 


844. Citations :—For “61 L. J. Oh. 7382’ read 


“61 L. J. Ch. 723.” 


Add. Annotations:——Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294; Reckitt 
v. Barnett, Pembroke & Slater, [1928] 2 K. B. 
Refd. Mercantile Bank of India, Ltd. v. 
Central Bank of India, Ltd., [1938] A. C. 


244, 
287, 








a fi. Conversion of specific 
eecurtly into general security.j—ZJfeld : 
us the bunk knew that debtor had no 
right to hypothecate generally the notes 
they could not recover, not being 
holders in due course.—BANK OF 
MONTREAL v. NORMANDIN, [1925] 3 
ne R. 975; [1925] 8. C. R. 687.— 





: Obtained to cower overd: afit— 
Alleged fraud of manager.j—PIltf. al- 
leged that a bank manager obtained 
a note from him without disclosing 
that the note was for payinent of an 
overdraft then duetothe bank. Appli- 
cation for judginent dismissed for want 
of any evidence of fraud on the bank 
manager’s part.—BRASSETH v. ROYAL 
BANK OF CANADA (1921), 67 D. L. R. 
740.—CAN. 


f ii. —-- Penewal—Iffect of. |—The 
renowa) by defts. of a promissory note 
iyen to pltf. bunk as security for a 
oan :—Held: not to estop them from 
setting up the defence that the bank 
had received & misapplied the proceeds 
of'goods covered by a lien note which 
they had assigned to the bank as 
collatcral security, such proceeds hay- 
ing been paid into the bank by tho 
maker of the Hen note.—CANADIAN 
BANK OF COMMEROE v, Rep, [1925] 3 
D.L. R. 509; [1925] 1] W. W. BR. 1080; 
21 Alta. L. Ht. 337.—CAN. 


sp. Repayment of advance by cheque— 
On trust account—Knowledge of bank— 
Liability.J--Where a bank which had 
mado loans to a trust co. on which, in 
Poeuaace of tho arrangement between 
t & the co., repayments were being 
mado by tho application of balances 
standing from time to timo to tho 
credit of the co.’s general account, was 
found on the evidence to have had 
express notice that cheques drawn on 
the account, {n another bank, of pltf. 
estate, of which the co. was then exor. 
& deposited in the co.’s said genera 
account, represented the moneys of the 
estate, & knew that payments received 
from the co. on its debt nust represent, 
in part at least, the proceods of said 
cheques, & concurred in the intention 
of the co. to 80 apply them :—Held: 
the bank was liable to tho estate for 
the amount of the oheques, with 
interest from tho dates when they were 
deposited in the co.’s account.— 
ATOHISON v. DOMINION BANK, [1935] 
3 W. W. BR. 97.—CAN. 


sq. — eee J PI”. 
co., which had been appointed ad- 
munistrator of an estate after the 
original administrator, a trust co., 
went into Hquidation, sued for restitu- 
tion of moneys of the estate which had 
been received by deft. bank from said 
trust co. through a breach of trust to 
which, it was alleged, the bank was a 
arty. It was found that moneys of 
he estate had been deposited in the 
trust co.’s gencral account in the 
bank, & that a cheque drawn ot that 
account had becn given the bank in 
settlement of notes due by the co. :— 
Held: under all the circumstances, the 
bank must be taken to have known that 
the co. was using trust funds for its 
own purposes, including its paymenta 
to the bank, & to have been put upon 
au oy time it received or was 
offered a cheque from the general 
account to be applicd on the debts 
owing to it by the trust co. ‘The bank 
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846. Add. Annotation :—Consd. Mercantile Bank 


of India, Ltd. v. Central Bank of India, Ltd., 


was, therefore, liable. The knowledge 
of or notice to such officials of the 
bank’s branch, where the trust co. had 
its account, as accountants, ledger 
koopers or receiving tellers would be 
the knowledge of or notice to the bank. 
—RETAILERS’ TRUST Co., LTD. v., 
DOMINION BANK, [1935] 3 W. W. R. 
165.—CAN. 


PART II. SECT. 21, SUB-SECT. 4. 


844 iii, ——. Rights of 
customer.J]—A stockbroker, having in 
his possession shares belonging to a 
customer, pledged to him for a specific 
& dofinite purpose, has no right, in the 
absence of agreement with the custo- 
mer, or some established custom 
binding upon the customer, to repledge 
the shares for more than the amount 
duc to him; & where there has been 
such a repledge the customer is 
entitled, as against the broker’s 
creditors, to the redelivery of the 
shares, Which have not been disposed 
of by the bank, free from any claim 
of the trustee in bkpcy. of the broker’s 
ostate.—-HAGGART v. Trusts & GUA- 
RANTEE Co., [1930] 2 D. L. lt. 127; 
650. L. R. 23; 11 C. B. R. 163.—CAN, 
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847 v a. ‘ 

Shares in pltf.’s name were endorsed 
by him in blank without restriction & 
banded to his brokers as security on 
account of a purchase of other shares 
which he directed them to make. The 
brokers, although they had not carried 
out pltf.’s order to buy, hypothecated 
itf.’s said shares with deft. bank. 
n an action aguinst the bank & the 
brokers, in bkpcy. for conversion :— 
Fleld: in the absence of evidence that 
the bank had notice of a lack of capacity 
in the brokers to deal with the shares 
& of evidence pointing to a lack of 
good faith in the bank in the trans- 
action, plitf. was estopped by his con- 
duct in so endorsing the shares from 
asserting title to them as against the 
bank, even though there was fraud 
on the part of the brokers.— ROBINSON 
v BANK OF TORONTO & CLARK (RR. P.) 
& Co., [1932] 2W. W. R. 91; 45 B.C. 
li. 518.-—CAN, 


m i. Stock registered in name of 
bank’s numinee—Identity of shares not 
preserved—Rights of owner.J—A cus- 
tomer, who had a secured loan account 
with a bank which was operated upon 
in accordance with the above practice, 
avorred that the bank had sold her 
shares without her authority, in breach 
of their obligation to retain the specific 
shares unless realised for reduction of 
the loan & to retransfer the identical 
shares on repayment of the loan :— 
Held: defenders had acted according 
to their usual practice, which was 
known to & approved by the firm of 
stockbrokers whom pursuer had em- 
ployed as her agents in the transactions, 
& she was barred from insisting in the 
action.—-CRERAR wv. BANK OF SCOT- 
LAND, [1922] 8. C. (H. L.) 137; 59 
Se. L. lt. 312.—SCOT. 


pi. Shares of com vy—Sale by 
bank before defauli—AMeasure of dam- 
ages. }—-GEORUESON v. DOMINION BANK, 





[1924] 3 D. L. R. 607; 2 W. W. R. 
YV31.—CAN. .- 
857 li. Shares deposited by customer 


—Defect in tille—Rights of bank.}— 
Share certificates endorsed in blank 
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[1938] A. C. 287. 


846a. ——- ——- Bank entitled to hold securities not 
merely for specific advance but for balance of 
whole account between broker é& bank.|]— 
TINDALL v. BARNETTS & HOARE (1887), 3 
T. L. R. 476. 


held to be negotiable instruments 
transferable by delivery. FPltf. agreed 
to take a certain number of its shares 
from a stock-brokerage co. which had 
acted as his brokers, provided certain 
conditions were complied with, &, 
as a guarantee of his performance of 
the agreement if said conditions should 
be fulfilled, transferred to the co. 
certain other shares owned by him with 
a certificate of transfer on the back 
thereof signed by him, the name of the 
transferee being left blank. The co.’s 
bank, having demanded further security 
from it before it would pay a cheque 
drawn by the co., the co. delivered to 
it pltf.’s said shares as security.— 
PATRICK v. ROYAL BANK OF CANADA 
11932] 2 W. W. R. 257: 3 DL. R. 
532; 45 B. C. R. 437.—CAN. 


8611. Bearer securities— Presumed to 
belong to depositing customer.)— BANK 
OF MONTREAL 0. ISBELL, [1925] 2 
uF ae R. 30; revsg. 26 O. W. N. 263.— 

AN. 


sy. Pledge by administrator or truatee 
in breach of trust—Bank without notice 
—Liability.}—In an action brought by 
the beneficiaries of the estate of a 
deceased against a bank ee alleged 
that the administrator of the estate, 
which was a co. which had become 
bkpt. & had been wound up, had 
hypothecated to the bank for the co.’s 
debt securities which the bank knew 
or should have kno belonged to the 
exatate, but that, altfough the officials 
of the bank, because of the information 
which they had, were put upon inquiry, 
they had deliborately closed their eyes. 
The hypothecation notos with respect 
to some at least of said securities con- 
tained descriptions which were held 
sufficiont to inform the bank :—Held: 
if the bank were ve holding these 
securities for a debt of the co. to them, 
there would be no doubt that it could 
not hold them for moneys advanced 
after such notice. Lut that was not 
the sitnation in question. The 
securities were disposed of by redemp- 
tion or sale years ago & the procce 
went to the co. If the moneys were 
misapplied by the co., there is no 
principle of law on which the bank 
could be hold to be liable simply 
because it at onetime held the securities 
as security.—WHITE v. DOMINION 
BANK, [1934] 3 W. W. R. 93; revad., 
[1934] 3 W. W. R. 386; [1935] 1 
D.L. R. 42; 42 Man. L. R. 400.—CAN. 


8Z. .}-In order to 
hold a bank liable where a trustee has 
used trust funds in reducing his 
personal debt to the bank, the bank 
having no notice of the trust, it is 
necessary to prove fraud on the part 
of the trustee & that the bank was a 
party to that fraud. if the bank was 
mut upon inquiry & deliberately closed 
ts eyes, that would be fraud.— 
MCPHERSON v. DOMINION BANK, [1935] 
2W.W.R.1; affd., (1935] 3 W. W. R. 
390; [1936] 1 D. L. R. 268; 43 Man. 
L. R. 415.—CAN. 


sa. Bonds—Validity of charge—No 
certification by trustee.|}-——The deposit 
of bonds with a bank as collateral 
creates a valid equitable charge not- 
withstanding the absence of certifica- 
tion by the trustee required by the 
bond.—Re CADWELL’s, LTn., TRUSTEE 
vw. RoyaL Bank, [1934] 2 D. L. Rh. 
341 > O. R. 178.—CAN. 











862. Add. Annotation :—Refd. Gowers v. Lloyds 
& National Provincial Foreign Bank, Ltd., 


[1988] 1 All E. R. 766. 


86Za. Shares held by bank as security for joint loan 
to three persons—Several liability—-Whether 
one borrower entitled to transfer of one-third 
of the shares on payment of his proportion. |— 
Coats v. UNION BANK OF SCOTLAND, LTD., 


No. 803a, ante. 


865. 
2 Ch. 211. 


3 All E. R. 312. 


865a. Bills of lading pledged—Authorised sale by 
lledgor—Title of bank to proceeds.|—A 
ted co. pledged bills of lading with a bank 


nn mr ree sneer =: pee a 


‘pb. Advance to son—Representation 
by father that son entitled to shares.}— 

pon the representatio: of a father 
that his son was entitled “io an interest 
in certain shares in a ce. standing in 
the name of another son, a bank lent 
money to the son :—Helu: the bank 
was entitled to a declaration of its 
debtor’s right to certain of such shares 
over which the father had control.— 
RoyvaL BANK wv. Pops, [1917] 2 
W. W.R. 1; 11 Alta. L. R. 68.—CAN. 


sd. Advance to ezxecutor.}—A bank 
is put upon inquiry if it accepts a 
ple of certificates in such circum- 
aint that . aes ae eee the 
pledgor may be pledging p of an 
estate for which he is exor. If it 
fails to make inquiry it will be estopped 
from making any claim against the 
estate..—CARTWRIGHT v. Lysrer & 
BANK OF Nova Scotia, [1934] 2D. L. R. 
166 7 O. R. 161.—CAN. 
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h (p. 277) i. Indorsed by shipper 
to bank—Bank to apply part of proceeds 
to payment of promissory note.}—Held : 
no violation of Bank Act, s. 90.— 
RovaL BANK OF CANADA v0. WYE, 
{19261 4 D. L. R. 262; (1826) 2 
eae R. 780; 36 Man. L. R. 14.— 


h (p. 277) ti, —— Bank taking 
batlee’s receipt from parties for whom 
goods shipped—-Duty of bank not to 
impair security.}—SALTERS (JOSEPH) 
Sons, LTp. v. BANK OF Nova SCOTIA, 
es Pp: L. R. 581; 68 N.S. R. 





q(p. 280) i. ——— Chatte!l morigage to 
secure past debi—Subsequent mortyage 
of land—Rtght to enforce chattel mort- 
gage. }—-H (1) the mtge. was not 
contrary to Bank Act; (2) the fact 
that a mtge. on land was afterwards 
sien to the bank did not prevent it 

m realising first on the chattel 
mtge.—PIPER v. CANADIAN BANK OF 


q (p. 280) ii. A. ob- 
tained advances & delivered to the 
bank storage tickets for wheat in 
elevators :—Held : the seourity of the 
warehouse receipts weuld not cover 

ast advances.— YOUNG v. DENCHER, 

ANK OF TORONTO v. ADAMES, [1923] 
1D. L. R. 432; 18 Alta. L. R. 496; 
(1923) 1 W. W. R. 136.—CAN. 


@ (p. 280) tif. ———- Chaitel morigage 
as security for loan—Whether crops of 
following year chargeable.}—Security 
on grain given to a bank in Oct. 1921, 
fm respect of advances made in the 
spring of 1920, held invalid in respect 
of the 1921 crop.—-NoRTH AMERIOAN 


JB. 








Add, Annotations :—Apld. Re Allester, [1922} 
Consd. Madras Official Assignee 
v. Mercantile Bank of India, Ltd., [1935] 
A. C. 53. Refd. Albemarle Supply Co. v. 
Hind (1927), 43 T. L. R. 652; Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669; 
Lloyds Bank, Ltd. v. Bank of America 
National Trust & Savings Assocn., [1937] 


Vol. I.—Bankers. 


Cases 862—865a. 


to secure an overdraft. When it was time 
to sell the goods, the co. in accordance with 


the well-established mercantile practice ob- 


tained the bills of lading from the bank for 
realisation on the terms stated in the usual 
letter of trust 
to wit, that the co. received the bills of 
lading in trust on the bank’s account & under- 


iven by the co. to the bank, 


took to hold the goods when received & the 


LUMBER Co., LTn. v. BANK OF Mon: 
TREAL, [1922] 1 W. W. R. 1265; 65 
D. L. R. 348; 15 Sask. L. KR. 375.— 


q (p. 280) iv. Lease of chattels 
to secure advances.}—Held: the lease 
was invalid, the bank not having the 
power under Bank Act to take a lease 
of chattels as security.—BANK oF 
MONTREAL tv. Hurston (1922), 69 
D.L. R. 208; 51 0. L. R. 584.—CAN. 


q (p. 280) v. Lien agreements on 
qoods—Valid.)—Ite CANADIAN HART 
Propvuots, Ltn. (TRUSTEE) v. ROYAL 
Bank, [1924] 4 D. L. BR. 225; 64 
O.L. R. 203; 4C. B. R. 211.—CAN. 


q (p. 240) vi. Warehouse receipt 
for yoois 27 leased premises— Vulid.}— 
Re J. SvAntuey WrEbDLoOcCK, LTD. 
(Pp. HK. I.) (°928) 2 D L. R. 263; 
7C. B. R. 147.—~ SAN, 


6 (p. 281) i. S. &. Banqun CANA- 
DIENNE NATIONALH ov. SAWOHUK, 
[1926} 3 D L. R. 864: (19261) 2 
W.W.R.771; 36 Man. L. R. 1.—-CAN, 


o (p. 281) i. —— ——- Whether 
purchaser owner within sect. 88.j|— 
An agreement for the sale of timber 
licences together with all the timber 
thereon gave the purchaser the right 
to cut & remove the timber & pro- 
vided that the purchase-price should 
be payable in Instalments & that 
the property im the licences & all 
timber cut therefrom should remain 
in the vendors until fully paid for by 
the purchasers. The agreement was 
not registered under Conditional Sales 
Act. Security on the timber cut by 
the purchasers & remaining on the 
timber berths was given under sect. 88 
of the Bank Act by the purchaser to 
the applt. bank. The purchaser 
became bkpt., the cut timber was 
taken possession of by ita trustee, & 
sold under an order of the ct. & the 

roceeds thereof were claimed by the 
bank & also by the vendors, to whom 
a balance was owing under the agree- 
ment. The bank-had had no notice 
of the vendors’ claim & had not in- 
guired as to the purchaser's title, but 
all parties had acted tn good faith :— 
Held: at the time of the assignment 
to the bank the purchaser was the 
“ owner ” of the timber within sect. 88 
& had possession thereof within the 
meaning of that word in Sched. C. 
to eald sect.; the agreement 
between the purchaser & the vendors 
was one within Conditional] Sales Act. 
The bank’s claim wae therefore sus- 

ed.-—-ROYaL BANK OF CANADA ?. 

Hopers (B. O-), $1830] 1D.L. R. 

397: [1929] 3 . W. R. 605; 42 

B. C., 44; revg., [1929] 2 W. W. R. 
202.—CAN. ; 
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proceeds when sold as the bank’s trustees to 
remit the entire net proceeds as realised :— 
Held: the bank’s previous rights as pledgee 
remained unaffected by this common & con- 
venient mode of realisation.—Re ALLESTER 
(D.), Lrp., [1922] 2 Ch. 211; 91 L. J. Ch. 
797; 127 L. T. 484; 88 T. lL. R. 611; 66 
Sol. Jo. 486; [1922] B. & C. R. 190. 


Annotations :—Consd. Madras Official Assignee v. Mercantile 
Bank of India, Ltd., [1935] A. C. 53. 
Ltd. vw. Bank of America National Trust 
Assocn., [1938] 2 K. B. 147; Mercantile Bank of India, 
Ltd. v. Chartered Bank of India, Australia & China & 
Strauss & Co., [1937] 4 All E. R. 651. 


Refd. Licyds Bank, 
& Savings 


s (p. 282) 1. —— —, 
RoYaAL Bank oF CANADA tv. Mo- 
LENNAN, [1931] 1 D. L. I. 981.—CAN. 


a (p. 282) ti, —— Grower of 
roses for sale as cut flowers—Whether 
‘* wholesale dealer.”|--A co. growing 
roses & selling the cut flowers held no 
to be a wholesale purchaser of, or 
dealer in the products of agriculture. 
—-MAOPHERSON v. LONDON LOAN AB- 
sets, LTn., (1931) 2 D. L. R. 680; 
O. R. 109; 12 C. B. R. 302.—OAN., 


sa. Security on crop to be grown— 
Priority over claim by vendor under 
crop-payment ayreement.J—QOKBEL 0. 
CANADIAN BANK OF CoMMAROR, [1921] 
; W. W. R. 81; 14 Sask. L. R. 4 








sb. Security invalid under Rank 
Acts—Sale of goods to third party— 
Bank not entitled to follow gooda or 
proceeds.}--HAWKER v. ROYAL BANK 
A a are (1921), 59 D. L. R. 674.— 


so. Title of bank as against municinal 
lien for taces.)--—/re HLECTRICAL Fit Tinas 
& Founory Co., Lrp. (Ont.), (1926) 
1D. L. R. 762; 68 O. L. RR. 364.~— 
CAN. 

sd. ——.])—Where a debtor has 
given Security to a bank on chattels 
under sect. 88 of Bank Act, & has 
subsequently made an assignment for 
benefit of creditors, the bank is entitled 
to the proceeds of sale of the goods in 
priority to the claim of the munici- 
pality for arrears of land taxes under 
Assessment Act, R.S.O., 1927, a. 112.— 
Ite JAMES STEELH, Lrp., [1934] O. R. 
98; 2D. L. R. 130.—-CAN. 


_ ff. Wheat ticketse—Sale in breach of 
tnstructions— Measure of damages.}— 
A borrower from a bank gave it as 
collateral security on assignment of 
wheat tickets on the terms that the 
bank wae to sell the wheat on deft.’s 
instructions & apply the proceeds in 
reduction of his loan. The borrower 
later on instructed the bank to sell 
when wheat should reach $81 per 
bushel at Fort William; & the bank’s 
manager agreed to carry out these 
instructions. The market-price at Fort 
William reached said price some weeks 
afterwards: but no sale was made, 
although it was admitted that the 
wheat could have been sold at that 
time :—Held : the borrowcr was en- 
titled to damages & the measure 
thereof was the market-price at the 
time when the bank should have sold 
the wheat; & not, as beld on the trial, 
at the date when the borrower learne 

that his instructions had not been 
complied with.— BANK OF TORONTO v. 
eee [1932] 2 W. W. R. 102.— 


0 


PART I!. SECT. 21, SUB-SECT. 7. 
sl. Assignment of morigage—Or of 


865b. Pledge of receipts for goods—Fraudulent 


second pledge by pledgor—Conversion—Es- 
toppel.J—A firm of merchants, who pur- 
chased ground-nuts from up-country growers 
& were entitled to obtain delivery of them 
under railway receipts, obtained a loan from 
resps., bankers, on the security of the goods 
covered by the railway receipts, & delivered 
the relevant receipts to the bank by way of 
pledge, giving to the bank at the same time a 
promissory note for the amount advanced & 
a letter of lien. The bank then passed 
the receipts on to their own godown keeper 
to enable him to obtain possession of the 
goods, & he, in accordance with the usual 
practice scp ae by the bank, & in order to 
avail himself of the merchants’ services, 
handed the railway receipts back to the 
merchants for the specific purpose of clearing 
the goods & storing them in the bank’s go- 
down. The merchants, however, then fraudu- 
lently used the same receipts to obtain a 
second advance from applts., bankers, from 
whom they had been in the habit of securing 
loans under arrangements similar to those 


Cases 865b—865c. HNGLISH AND Empire Digest SUPPLEMENT. 


goods as owners, or from setting up their 
title as against applts. to the goods. No 
authority been given to the merchants 
to deal with the goods otherwise than by 
handling them for the limited purpose of 
transferring them to the bank’s godown. 
_ Resps. committed no breach of duty owing 
to applts. or to anyone else; all that they 
did was to deal with their own property, as 
pledgees, in the usual course of business 
which was well known to & had been followed 
both by applts. & resps. Not only was there 
an absence of any duty or of anything 
setcna to a neglect of the usual pre- 
cautions, but there was no ground for finding 
any representation by resps. that the mer- 
chants had any title to dispose of the goods. 
The merchants could not transfer a better 
title than they possessed—a title subject to 
the pledge to resps.—MERCANTILE BANK OF 
Inp1A, Lip. v. CENTRAL BANK OF INDIA, 
Lrp., [1938] A. C. 287; [1938] 1 All E. R. 
562; 107 L. J. P. C. 25; 158 L. T. 260; 54 
T. L. R. 208; 81 Sol. Jo. 1020, P. C. 


negotiated with resp. bank, & who were | 865c. Whether charge or trust created.]—Deft. 


unaware of the loan by resp. bank. On a 
claim by resps. against applts. for damages 
for conversion :—Held : resps. owed no duty 
to applts. in the matter—there was no 
relationship of contract or agency, & they 
had no reason to think that the receipts would 
ever be handed to applt..—& they were not 
therefore estopped by their conduct in 
returning the receipts to the merchants for 
the specific purpose of clearing the goods 
from denying as against applts. that the 
merchants had the right of pledging the 





CANADIAN 


( COMMERCE U. 
YORKSHIRE & CANADIAN Trust, LTD., | 625; 
11938) 1 W. W. RR. 530; 


BANK OF 


bank advanced money to deft. co., sometimes 
by way of overdraft & at other times by way 
of advance on loan account. These advances 
were secured by trust receipts, by which the 
co. agreed that goods purchased with such 
advances should be held by them as agents 
for & in trust for the bank, the intention being 
that the bank should be entitled to such 
goods as security for the advance. There 
was, inter alia, an undertaking to deliver the 
goods to the bank to enable it to sell the 
same :—Held: these documents created an 


Co., LTn., [19384] 4 D. L. R. 394: O. R. 
on appeal, (1935) 4D. L. R. 483; 


2D. L. R. | O. R. 493.—CAN 


agreement for sale of land—4As addt- 
tional security—Valid.}—Re Wiarton 
LUMBER Co., Hz p. BANK OF COMMEROH, 
CANS. 2D.L. R. 160; 40. B. R.477.— 


so. Assignment of debls present & 
future & all contracis & securities— 
Valid.)}—Re WIARTON LUMBER Co., 
Kz p. BANK OF COMMBROE, [1924] 
2D. UL. KR. 160; ¢C. B. R. 477.—CAN. 


di. ——- Subscquent assignment to 
creditor—Dity of bank to account—- 
Intereat.)——-Book debts were assigned 
as socurity to deft. bank. Subse- 
quently they were assigned to plitf. 
subject to the assignment to the bank. 
The bank realised under its assign- 
ment :—Held: pltf. was entitled to an 
accounting from the bank in detail, & 
the bank could, not, as against pltf., 
charge a higher rate of interest than 
permitted under Bank Act.—ROBERT- 
SON (JOHN) & SON, LTD. vo. CANADIAN 
BANK OF COMMEROR, [1920] 2 W. W. R. 
1003.—-CAN, 


sh. .fesignment of money due under 
agreement for sale of land— Valid.}—Re 
Suaw, (1925) 3 D. L. R. 1205; 5 
C. B, R. 825.—CAN, 


sk, ———- |-—Although under 
sect. 79 (1) of Bank Act, 1934, a bank 
may take an assignment of the rights 
of a vendor urder an agreement for 
the sale of property as additional 
xeourity for debts contracted to the 
bank in the course of its business, a 
bank cannot take such an assignment 
as security for an anticipated future 
indebtedness; but where the assign- 
ment was taken both as additional 
security for an existi debt & as 
seourity for future indebtedness it is 
valid in respect to the debt for which 
it was taken as additional security.— 





285.—CAN. 


sam. Common law assignment of 
money—Subsequent andes | under 
Bank <Act—Property passed by assign- 
ment—Validity of security immaterial. } 
—IMPERIAL BANK v. WESTERN SUPPLY 
& EQUIPMENT Co. (1918), 39 D. L. Rh. 
803.—CAN. 
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ak. Fire insurance policies.)—A bank 
may, under s. 75 (1) (d) of the Bank 
Act take as ty the obligations 
of fire insurance companies to pay 
indemnities stipulated for in fire 
insurance policies.—TURGEON v. Do- 
MINION BANK (Can.), [1930] 8. C. R. 
67; {1929} 4 D. L. R. 1028; affg., 47 
Que. K. ° 383 ; 10 CC. B. R, 212.— 
CAN. 

al. Prohibited security—Money lent 
thereunder recoverable.}—A bank may 
recover money lent upon a prohibited 
security although it cannot enforce the 
security.—UNION BANK v. FARMER, 
{1917] 1 W. W. R. 1361.—OAN. 


am. Authorised securities under Bank 
Act, s. 88—Whether authorised forms 
must be used.J—A bank took what 
purported to be a security under 
sect. 88 of Bank Act on live stock of 
@ rancher, but used Form ©. ins 
of Form E.:—Held: the document 
was in form to the like effect as 
Form K., & constituted a valid security. 
—ROYaL BANK OF CANADA v. Mac- 
KENZIR, (1932]S.C. R. 524; 2D. L. R. 
12.—CAN. 


sp. ——— Position of bank.}—A bank 
taking security under Bank Act, 1927, 
s. 88, is a mtgee. only, & not an 


absolute owner.—BaNkK OF MONTREAL 
v. GUARANTY SILE DYEING & FINISHING 
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sq. Assignment of goods covered by 
lien note—Righi to recover on note.}— 
The fact that the assignment of pro- 
ale covered by a lien note given to a 

ank is invalid is no bar to the right 
to recover upon the note itself.— 
THIEN v. BANK OF BRITISH NORTH 
AMERICA (1912), 1 W. W. R. 795; 20 
W. L. R. 192; 4 Alta. L. R. 228; 4 
D. L. R. 388.—CAN. 


st. Timber licences — Who may 
pledge.|—The president of a co. holding 
a controlling interest is not the 
*“owner’”’ of the ar aha of the co. 
within Bank Act, 8. 88, so as to enable 
him to pledge timber licences belonging 
to the co. as security for advances.— 
ROYAL BANK OF CANADA v. PORT 
ROYAL PULP & PAPER Co., [1987] 4 
D. L. R. 254; 12 M. P. R. 219.—CAN. 


PART II. SECT. 22, SUB-SECT. 1.—A. 


ni. —— -}~A bank has not a 
Hien in reepect of a deposit or balance 
to the credit of a customer, as there is 
no specific property on which a lien 
can operate.—Re MORRIS, CONEYS vt. 
MORRIS, [1922] 1 I. R. 81.—IR. 


sr. Lien on goods not in existence— 
Bank Act, 8. 88.}—The owner of a 
timber licence, who proposes to go 
into the forest to cut down the trees 
& transform them into what is com- 
mercially known as procs & who 
may require financial assistance from 
a bank before the pulpwood is pro- 
duced in its commercial] form, can give 
the bank which assists him a valid 
lien on the finished product, although 
not in existence ss such at the time 
of the loan.— LaNDRY PULPWwoop Co., 
. & La BaNnQue CANADIENNE 
NATIONALE, (1928) 1 D. L. R. 493; 





equitable charge upon the goods, & not a 
trust in respect of them.—MERCANTILE BANK 
oy Inpia, Lrp. v. CHARTERED BANK OF 
Inp1a, AUSTRALIA & CHINA, & StRAuss & 
Co., Lrp. (No. 2); CHARTERED BANK OF 
INDIA, AUSTRALIA & CHINA v. MERCANTILE 
BANK oF Inp1I4, Lrp., & Strauss & Co., 
Lrp. (No. 2), [1937] 4 All EK. R. 651; 158 
L. T. 412; 43 Com. Cas. 80. 


877. After this case add :— 


878a. —— 


883. 
921. 


921a. 


Agricultural charge — Enforcement. ]-— Sce 
AGRICULTURE, No. 979a, ante. 


-]— Bankers most undoubtedly 
have a general lien on all securities deposited 
with them as bankers by a customer, unless 
there be an express contract or circumstances 
that show an implied contract inconsistent 
with the lien.— LONDON CHARTERED BANK OF 
AUSTRALASIA Vv. WHITE (1879), 4 App. Cas. 
413; 48 L. J. P. C. 75, P. C. 


Add. Annotation :—Generally, Refd. Lawrence 
v. Hayes, (1927]2 K. B. 111. 


Add. Annotation :—Folld. Baker v. Lloyds 
Bank, [1920] 2 K. B. 822. 


———.|—Defts. acted as bankers 
for a firm up te Feb. 3, 1914, when the firm 
being insolvent by deed assigned all their 
property to pitf. as trustee for their creditors. 
The deed provided that payments to the 
creditors should be made upon the basis of a 
bkpcy. distribution of the property & that 
secured creditors should have the same 
rights as under a bkpcy. At the date of the 
deed the firm had £2,934 to the credit of 
their current account in deft. bank, & the 
bank held certain shares as securitv for an 
advance to the firm. These shaics were 
subsequently sold by the bank & restised 
£812 in excess of the amount of the advance 
to the firm. Before Feb. 3, 1914, the firm 
had discounted with the bank a number of 
bills of exchange, which matured after that 
date, & in respect thereof the firm became 
the debtors of the bank to the amount of 
£19,941. In an action by pltf. as trustee 
under the deed to recover from the bank 
the two sums of £2,934 & £812, the bank | 
| 











claimed a lien on those sums & also to set 
off a sufficient portion of £19,941 against 


921b. —— 








Vol. I0.—Bankers. Cases 865c—982a. 


those sums :—Held: the bank’s claim was 
right on both pointe.—BakKEer v. LLoYpDs 
BANE, [1920) 2 K. B. 822; 89 L. J. K B. 
(912 ; 123 L. T. 880 ; [1920] B. & CO. R. 128. 
Balance of proceeds of sale of 
shares—Held as security for advances.)— 
Bakmr v. Litoyps BANE, No. 921a, anta 





923. Add. Annotations :—Consd. Baker v. Lioyds 


Bank, [1920] 2 K. B. 322; Re Pinto Leite, 
Ez p. Des Olivaes, [1929] 1 Ch. 221. 


925. Add. Annotation :—Refd. Re Southerden, 


Adams v. Southerden, [1925] P. 177. 


926. Add. Annotation :—Consd. Baker v. Lloyds 
930a. 


Bank, [1920] 2 K. B. 322. 


Liability for negligent payment of 
cheque—No right to set off sums recovered 
from customer by party defrauded.]-—LLoyps 
BANK v. CHARTERED BANK OF INDIA, AUs- 
_TRALIA & CHINA, No. 687a, ante. 





932. Add. Annotation :—Refd. Royal Exchange 


Assce. v. Hope, [1928] Ch. 179. 


9382a. —— Joint & several guarantee—Termina- 


tion.|—By an agreement the six signatories 
thereto jointly & severally agreed with a 
Canadian bank to guarantee repayment up 
to a fixed sum of all liabilities, includin 

interest, which a customer had or shoul 

incur to the bank: it was provided that the 
agreement should be a continuing guarantee 
‘‘ until the undersigned, or the exor. or ad- 
ministrator of the undersigned, shall have 
given the bank notice in writing to make no 
further advances on the security of this 
guarantee.”’ In 1913, the bank, without 
notice to the guarantors but with the assent 
of the debtor, increased the rate of interest 
upon the advances to 8 per cent., though, by 
Bank Act (R. S. Can. c. 29), s. 91, it was 
illegal for a bank to charge more than 7 per 
cent. Subsequently one of the signatories 
died, & his exors. fe notice purporting to 
terminate the liability of the estate of the 
deceased under the guarantee :—Held: (1) 
the guarantee remained in force against all 
the guarantors until each & all of them or 
their respective exors. or administrators 
gave notice to determine it; (2) the increase 
in the rate of interert did not discharge the 
guarantors, but they were liable for the 
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PART II. SECT. 22, SUB-SECT. 1.—F. 


so. Pledged to third party—Dul 
of bank to disclose lien.}—Held: suc 
& duty existed.—LAZARD BROTHERS 
& Co. ©. UNION BANK OF CANADA 
(1920), 47 0. L. R. 608; 18 O. W.N 
290: 51D. L. R. 636.—CAN. 


PART II. SECT. 22, SUB-SECT. 2. 

m i. — —.J—Held: money to 
the credit of the customer not shown 
to be trust funds, might be retained 
& set off by the bank as against the 
indebtedness of the customer on the 
note.—Roy wv. CANADIAN BANK OF 
COMMEROER (1918), 24 B. ©. R. 397; 
388 D. L. R. 743.—CAN. 


9301. Set-off or counterclaim— 
nce on current account—Right to 

set off undue prom note. }—Where 
at the date of the death of a customer 
of a bank there was a deposit to his 
credit the bank cannot on the maturing, 
after his death, of promissory notes 
Imade or endorsed by him to the bank, 
set off the amount thereof against the 
deposit.—TrusTs & GUARANTEE Co., 
Lrp. v. RoyvaL BANK OF CANADA, 
{1931} 1 W. W. R. 689; 2D. L. R. 
601.—CAN. 





sp. Bank cashing chegque—Holder in- 
debted to bank.}—A bank, to which a 
cheque has been delivered to be 
cashed, has no right to set off against 
the proceeds of the cheque a debt owing 
to it by the holder.— RoYXxEL v. ROYAL 
BANK OF CANADA, (1918) 2 W. W. R. 
791; 11 Sask. L. R. 218.—CAN. 

st. Debt not recoverable — Statute- 
barred.)—A bank bas not a lien in 
respect of a deposit or balance to the 
credit of a customer, inasmuch as there 
is no specific property on which a Hen 
can operate ; the euly right of the bank 
is a right of set-off, but such a right 
cannot be exercised where a debt is 
statute-barred & not recoverable.— 
Re Morris, CONEYS 0. MORRIS, [1922} 
11. R. 136.—IR. 

sv. Bank acting as clearing house— 
Right of set-off againat insolvent nae 
Re Home BANK OF CANaDA, [1931] 
1D.L. R. 689; 660. L. R. 264; 12 
Cc. B. R. 513.—CAN. 


PART II. SECT. 23. 


932 i. Continuing guarantee — Con- 
ee ee Sresh transaction 
a guarantee ven necessary. |— 
A guarantee given by deft. to tee. 
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bank for the benefit of a firm which 
was already heavily indcbted to the 
rovided that in consideration 
ank ‘‘ agreeing or continuing ’’ 
to deal with A. Bros. herein referred 
to as ‘the customer,’’ in the way of 
ita business as a bank,’’ deft. under- 
took that the amount uf the guarantee 
would be paid to the bank at the 
times & in the manner specified :— 
Heid: the words “ continuing to deal 
...in the way of its business as a 
bank ’? must involve some bond fide 
fresh transaction between the bank & 
the firm, it being impossible to restrict 
these words to Tote’. weep ine the 
firm’s account open, that is, merely 
receiving payment from any one who 
chose to pay in money to the bank 
to the firm’s credit; &, since the bank 
had not continued to deal with the 
firm in the way ita covenant called 
for, the rantor had not received 
the consideration on which his cove- 
nant was based &, therefore, was not 
bound to perform It.--RoyvaL Bank 
OF CANADA v. SALVATORI, {1928] 3 
W. W. R. 501, P. C.—CAN. 

982 ii. —— antag: gnaran- 
tee is to receive ite application from 
the state of facts as shown in evidence. 





Cases 982a—986b. 


principal sum advanced & for such interest 
as the debtor was legally to pay.— EGBERT v. 
NATIONAL OROWN Bank, [1918] A. C. 903; 
87 L. J. P. O. 186; 119 L. T. 659; 35 
T. L. R. 1, P. OC. 


Annotation :— As to (2) Reftd. Re Darwen & Pearce, Associated 
Paper Mills v, Barnes (1926), 95 L. J. Ch. 487, 


934. 


935. 


938. 


Add. Annolation:—Refd. Eshelby  ». 
Federated European Bank, Ltd. (1931), 146 
L. T. 336. 

Add. Annotation :—Consd. Re Conley, Ex p. 
Trustee v. Barclays Bank, Ltd., [1938] 2 
All E. R. 127. 


Add. Annotation :—Refd. I. R. Comrs. v. 
Holder, [1931] 2 K. B. 81. 


961. Add. Annotation :—Refd. Re Wait, [1927] 1 
Ch. 606. 
966. Add. Annotation :—Refd. Re Douglas, Ex p. 
Douglas’ (James) Exors., [1930] 1 Ch. 342. 
974. Add. Annotation :—Consd. British & North 
pane Bank v. Zalzstein, [1927] 2 K. B. 
92. 
978. Add. Annotation :—Refd. Holder v. I. R. 
Comrs. (1932), 48 T. L. R. 365. 
985. Add. Annotation: —Consd. Tournier vw, 
National Provincial & Union Bank of England, 
. [1924])1 K. B. 461. 
986. Add. Annotation :—Refd. Tournier v. National 
Provincial & Union Bank of England, [1924] 
‘ 1K. B. 461. 
986a. —— Without con.ent of customer.|— 





It is an implied term of the contract between 
a banker & his customer that the bank will 
not divulge to third persons, without the 
consent of the customer express or implied, 
either the state of the customer’s account, 


ENGLISH AND Emprre Dicest SuPPLEMENT. 


or any of his transactions with the bank, 
or any information relating to the customer 
ge Se through the keeping of his account, 
unless the banker is compelled to do so 
by order of a ct., or the circumstances 
give rise to a public duty of disclosure, or 
the protection of the banker’s own interecats 
requires it. 

ltf. was a customer of deft. bank. A 
cheque was drawn by another customer of 
defte. in favour of pltf., who instead of paying 
it in to his own account indorsed it to a third 
person who had an account at another bank. 
On the return of the cheque to defts. their 
manager inquired of the last-named bank 
who the person was to whom it had been paid, 
& was told it was a bookmaker. hat 
information defts. disclosed to third persons : 
—Held: that disclosure constituted a breach 
of defts.’ duty to pltf., for though the in- 
formation was acquired not through pltf.’s 
account but through that of the drawer of 
the cheque, it was acquired by defts. 
during the currency of pltf.’s account & 
in their character as bankers.—TOURNIER v. 
NATIONAL PROVINCIAL & UNION BANK OF 
ENGLAND, [1924] 1 K. B. 461; 93 L. J. K. B. 
449; 130 L. T. 682; 40 T. L. R. 214; 68 
Sol. Jo. 441 ; 29 Com. Cas. 129, C. A. 


Annotation :—Refd. Waterhouse v. Barker, [1924] 2 K. B. 759. 
986b. ——— Extent of duty to inquirer.]—Where 


for business purposes inquiry is made of a 
bank as to the stability of a customer of the 
bank, the only duty, if any, owed by the 
bank to the inquirer is a duty, in giving a 
reply, not to be negligent.—BatTrs COMBE 
QUARRY Co. v. BARCLAYS BANK, Lrp. (1931), 
48 T. L. R. 4. 





In an action on ao guarantee given a 


bank :—Held: although the wording 

of the guarantee was exactly the samo 

as that of the guarantee in al Bank 

Hs Ca v. Salvatort, [1928] 8 1177.—CAN. 
. W. R. 501, yet that case was dis- sx. 








cannot be conclusive as ainst the 
. surety of the customer.-~STANDARD 
BANK OF CANADA 0. ALBERTA KN- 
GINEERING Co., LTbD., [1917] 1 W. W. R. 


Special 


overdraft after the H. Bank had 
suspended payment at its head office, 
but before notice thereof reached the 
local branch in which the cheque was 
deposited :—Held: the H. Bank was 


agreement entitled to onforce payment of the 


tinguishable because the circumstances 
out of which the guarantee arose therein 
were very different from those in the 
present case; there was no failure of 
consideration in the present case & the 
bank was entitled to judgment.— 
ROYAL BANK OF CANADA v. MILIS, 
{19321 3 W. W. RR. 283; 4D. LR. 
574; 26 Alta. L. R. 453.—CAN, 


9361. Whether surety released—In- 
crease in rate of interest.J—Held:> an 
increase in the rate of interest charged 
by the bank to an amount in excess of 
that authorised by Canadian Bank 
Act, without intimation to the gua- 
rantors, did not discharge them from 
their liabllity.—-EGBERT v. NATIONAL 
Crown BANK, [1918] A. ©O.- 903; 87 
L. J. P.O. 186: 119 L. T. 659.—CAN. 


- 936 ii. S. P. MERCHANTS BANK OF 
CANADA v. Busi, [1918] 2 W. W. R. 
574, 631.—CAN. 


935 ii, -—— Taking new securily 
from principal deblor.\—BANK OF NEW 
ZEALAND v. Baker, [1926] N. Z. L. R. 
462.—N.Z. 

P 935 Nite Note series re stele 

or c rnose—General hypotheca- 
ton of note bi creditor to bank. )—Held : 
surety released.-—GORDON v. HEBBLE- 
WRITE, {1927] 1 D. L. R. 817; [1927] 
Ss. C. R. 29.—CAN. 


sw. Account settled belween bank & 
customer—How far binding on surcty 
of customer.)—Even If a_ certificate 
given by a customer of a bank of the 
correctness of the condition of his 
account as stated therein constitutes 
an account stated between the bank 
& ite customer, yet such certificate 





to accept account.}—An express pro- 
vision in the guarantee given to the 
bank that the stating, settling or 
adniission of an account between the 
creditor & the bank should be con- 
clusive evidence against the sureties 
cannot be effective to prevent the 
suretics from objecting to illegal 
charges, nor to charges. which though 
not es BG were improper to the know- 
ledge of the bank.—NORTHERN CROWN 
BANK v0, WOODCRAFTS, Lrp., {1917} 
1 W. W. R. 1205; 33 D. L. R. 367.— 
CAN. 

sz. Advance also secured by crop to be 
grown—Right of surety to proceeds of 
crop.}—Where & bank advances moncy 
for the purchase of seed grain on the 
security of the crop to be grown there- 
from & also procures the signature of a 
surety to the borrower’s note, the 
surety has a right to have any money 
realised out of the crop appropriated 
to the reduction of the debt for which 
he became surety in priority to all other 
claims of the bank against the borrower. 
—PROUDLOCK v.:CANADIAN BANK OF 
COMMERCE, [1925] 2 W. W. R. 150; 19 
Sask. L. K. 413.—CAN. 

sa. Arra 
surety——D by bank’s solicitor— 
Effect on bank as creditor.j—IMPERIAL 
BANK OF CANADA v0. HANOOOK, [1930} 
3 W. W. R. 398; (1931) 1 D. L. R. 
426.—CAN. 


PART II. SECT. 25. 


957 ii. tip ss bank.J)—A 
cheque on the &. » which was 
indorsed by the perce to the H. Bank, 


was deposited applied against his 
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between deblor & 


cheque from the drawer.—SULLIVAN 0. 
HOME BANK OFCANADA,(1927})1D.L.R. 
1097; S.C. R. 115.—-CAN. 


957 iff. Collection of bills for customer 
—Money received—Rights of customer. 
—Where a branch of resp. bank ha 
received bills from applts. for collection 
& remittance of the proceeds, & after 
collection but prior to remitting the 
bank suspended payment :—Held: (1) 
applits., having employed the bank as 
a whole in a fiduciary capacity, were 
entitled to a prior charge on the 
balances held by the bank as a whole 
at the date of suspension of payment: 
(2) applts. were not entitled to a prior 
charge on the bank’s general assets.— 
SHAW WaLLack & . v. AMRITSAR 
NATIONAL BANK (IN LIQUIDATION) 
(1926), I. L. R. 7 Lah. 155.—IND. 


PART II. SECT. 26. 


985 fi. -———-.}—Neither the 
assignee of the equity of redemption 
of property mortgaged to a bank 
aor a surety who Ifas mo d 
propes’y by way of collatera) security 
o @ bank Is entitled to obtain from 
the bank the same full account that 
the bank {2 obliged to give its customer. 
A guarantor of a customer's account 
with a bank is not entitled to demand 
from the bank a copy of the account 
but is entitled to demand from the 
bank information as to the balance 
then owing, the rate of interest charged, 
& the amount, if any, realised by the 
bank in respect of collateral securities. 
— Ross cv. BANK OF New Sours WaLkEs 
a 28 3. R. N. S. W. 539; 45 
r Ss. Ww. WwW. N. 117.— AUS, 





987. Add. Annotation: —Refd. Tournier ». 
National Provincial & Union Bank of 
England, (1924] 1 K. B. 461. 


990a. Disclosing any other information relating to 
customer.]|—TouRNIER v. NATIONAL Pro- 
VINCIAL & UNION BANK of ENGLAND, No. 
986a, ante. 


1008a. Prima facle evidence of account.)-— 
re a v. LLOYDS BANK, LTp., No. 403a, 
ante. 

1010. Add. Annotation :—Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 


1011. Add. Annotation :—Refd. Ironmonger v. 
Dyne (1928), 44 T. L. R. 579. 


1012. Add. Annotation :—Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 


1012a. —— Entries tending to incriminate.) — 
On an application under Bankers’ Books 
Evidence Act, 1879 (c. 11), 8. 7, for leave to 
inspect & take copies of entries in a banker’s 
books before the trial of an action, the ct. 
is guided by the general rules regulating the 
inspection of documents before trial. There- 
fore if resp. to the application, being a party 
to the action, :‘bjects in proper form that 
the entries tena to incriminate him, the ct. 
will not grant the leave applied for.— WATER- 
HOUSE v. BARKER, [1924] 2 K. B. 759; 93 











account of a 


arty to the litigation, or 


Vol. If.—Bankers. Cases 987-1022. 


L. J. K. B. 897; 182 L. 7.15; 40 T.L. R. 
805; 69 Sol. Jo. 51, C. A. 


1012b. —— .]— Where, under Bankers’ 
Books Evidence Act, 1879 (c. 11), s. 7, an 
order is made for the inspection of a judgment 
debtor’s account with a banker, the ct. has 
ower to make the order extend to the 
banking account of a person other than 
debtor, if the account of that other person 
was controlled by debtor & was. used by 
debtor for his or her own  purposes.— 
IRONMONGER & Co. v. DYNE (1928), 44 T. L. R. 
5798, C. A. 


1018. For “ss. 2 & 5” read ‘‘ss, 2-5.”’ 
Add. Annotation :—Refd. Waterhouse  v. 
Barker, [1924] 2 K. B. 759. 

1016. Add. Annotation :—~Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 

1017. Add. Annotation :—As to (1) Apld. Water- 
house v. Barker, [1924] 2 K. B. 759. 


1018. Add. Annotations :—Apld. Waterhouse v. 
Barker, (1924) 2 K. B. 759. Consd. Iron- 
monger v. Dyne (1928), 44 T. L. R. 579. 


1019. Add. Annotation :-- Refd. Waterhouse  v. 
Barker (1924), 182 L. 'T. 15. 
1022. Add. Annotation :-~ Refd. 
Barker, [1924] 2 K. B. 789. 


~~ 





Waterhouse  v. 





a ae me coon 


produce copies of the entries in 


PART II. SECT. 28, SUB-SECT. 1. 


994 vii. —— WWhereabouts of 
clerk making entry unknown.}--The 
production by one of the directors of 
ee bank of the actual ledger contain- 
ug the overdraft account in suit, 
with proof of the manner in which it 
had heen posted up, & the further 
fact that the whereabouts of the men 
who made the actual entries were no 
longer known :—Held: sufficient to 
render the book relevant under Evi- 
dence Act, 8s. 32.—BuHARAT NATIONAL 
BANK, LTpD., DELI v. BISHAN LAL 
(1931), I. L. R. 13 Lah. 448.—IND. 


1004 fv. —— ——.]—An order 
to inspect the books of a bank relating 
to the account of a person not party 
to the litigation will seldom or never 
be exercised except where such account 
ja in form or substance really the 








{ig kept on his behalf, so that entries 
in it would be evidence against him 
at the trial. In any case, no such 
order will be made.unlese the third 
arty bas been given an opportunity 
‘Oo attend the hearing of the applica- 
tion.-—Jamnus ». MABIN (NO. 3), [1929] 
N. Z. Ll. at. 899,.—_-N.Z. : 


PART II. a CT, 28, SUB-SECT. 2. 


1015 v. -——- +WAhal are ‘ legal pro- 
ceedings.’’}-—A Comy. ‘ssued @& suminons 
to the manager of a hank, requiring 
him to attend before a Royal Com- 
inission & givo ovidence, & to produce 
the ledgers containing the accounts of 
certain persons, & also all cheques 
drawn on the accounts & all deposit 
slips affecting such accounts. Later, 
on being informed of the difficulty in 
producing the ledgers, the Comr. 
made a verbal order tO the bank to 
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accordance with Hankers’ Books Evi- 
dence Act:---Jield: the proceedings 
before the Commission were not * legal 
proceedings *' within the meaning 
of Bankers’ Books Kvidence Act, & 
the verbal order was invalid ; but the 
AlwONS was valid.—McCoRMACK v. 
CAMPBELL (1930), 8. R. (Q.) 228.--AUS. 


sa. Pay-in slips.jJ—A bank reteining 
ePay-in slips which have accompanie 

payments into a customer’s account 
does not hold them as the agent of 
the customer, who, consequently, will 
not be ordered in an action to which 
ho {8 a party to produce them ag 
documents in his possession or power. 
In such an action the ct. also declined 
to make any order relating to those 
documents under Kvidence Act, 1915, 
8. 89.—LEVER «. Maguirew, [1928] 
V.L. RR. 262; 49 A. T. 1945 (1928) 
Argus I.. it. 169.--AUS. 


Cases 16a—84, ENGLISH AND Empire Diasest SupPLEMENT. 
BARRISTERS. 
16a. ——— Procured by fraud—Duty of Benchers.] | 50a. 


—The Benchers of the Inns of Court owe a 
duty to the public in respect of admission 
therefore a fraud committed 
upon them to procure such admission is a 
mischief against public policy none the less 
because its intent is not to procure money for 
BASSEY 
T. L. R.. 222; 75 Sol. Jo. 121; 


to the Bar: 


the offender.—R. v. 


Rep. 160, C. 0. A. 
81. 


(1933), 102 L. J. Ch. 348. 


SECT. 1, SUB-SECT. 1. 


bi. ——~ Nature of duties devolving 
upon.J|—-The discharge of the duties 
under Law Society Act, now R. 8. O., 
1914, o. 157 is not a matter of mere 
private concern, but one affecting the 

ubhic, having to do with the well- 

eing of the society in maintaining the 
standards which should prevail in the 
legal profession; 8&, unless in a case 
of raanifest wrong, there should be no 
interference with the society’s exercliie 
of its statutory powors.—HAaAtu v. BA? .. 
(1923), 54 QO. L. R, 147.—CAN. 


SECT. 1, SUB-SECT. 2.—A. 
1 ii. For ‘‘ § 905), 8S, O. 221 ” read 
sg 1005] T..8.221,"" 

11 fii. Without examination— 
Managing clerk to solicitor.}—In Law 
Practitioners Act, 1908, a. 5, the words 
‘* managing clerk to a solr.’”? must bo 
taken in the strict sense to mean one 
who has control & supervision of other 
clerks .in the ak Bee ene Re 
CHALMERS, [1918] N —_— 


ol. -——~- Qualification—English bar- 
rister.}—Appct. sought admission as 
an advocate on the ground that he was 
admitted as a barrister in England & 
had passed an oxamination in Natal 
statute law & practice as required by 
the neo yiee to Ord. 32,r The Law 
Society opposed on the ground that it 
was necessary for appot. also to have 
passed the examination in Union 
statute law required by sect. 2 of 
Act 19, 1921:—-Ueld: as appct.’s 

ualification acquired outside the 
nion would not have entitled him to 
* admission in Natal. sect. 2 of Act 19, 
1921, did not apply to him.—-Her p. 
sar (1930), 61 N. L. R. 305.-—- 








-——— Cambridge degrec.]— 
Appt who held the degreo of LL.B. 
e University of Cambridge, applied 
under sect. 1 of Act 19, 1921, for 
admission as an Advocate, relying 
upon G. N. , No. 1475 of Pig under 
which the Chief Justice & Judges of 
the App. Div. decided that the 
examina ion in Roman-Dutch Law 
in connection with the degree of LL.B. 
of the University of Cambridge should 
be an adequate examination § in 
Roman-Dutch Law within sect. 2 of 
the Act :—Held: applct. was entitled 
to admission. —Er p. HALL (1931), 
52N.L. R.118.—S. AF. 


15 lia. -}—The ct. will not 
grant mandamus to compe] Benchers 
of a Law Society to admit an te 
as member with a view to his a 
himself to be called to the ari Be 
Hace, & Law Soortry or BRITIs8 
coe (1922), 31 B. © R. 75.— 








Add. Annotation :—Refd. Towle v. Improved 
Industrial Dwellings Co., {1931} 1 K. 
46. Add. Annotation :—Consd. Re Debtor, Peti- 
tioning Creditor v. Debtor (No. 29 of 1931) 





(1931), 47 
22 Cr. App. 
71. 


. 263, 
84, 


.}—All motions before the ct. must be 
made by counsel.—DRAKE v. MORGAN (1858), 
27L. J.P.&M.8; 4 Jur. N.S. 32. 


51. Add. Annotation :—Refd. Re Debtor (No. 29 of 
193] ), [1934] Ch. 280. 


66a. Before Parliamentary Commission.] — BEL- 
— a COMMISSION OAasEe (1886), 21 
Oo. 


Add. Annotation :—Refd. Marson v. Unmack, 
1923] P. 163. 


After this case add the following cross-refer- 
ence: See, further, JoDGMENTS, Vol. XXX., 


PP- avs et seq. 


SECT. 1, SUB-SECT. 2.—B. 


25 ill. —— Duty of tribunal 
to come to a finding. }—Where the High 
Ct. did not think fit sumunerly 02 to 
ns 








reject a complaint made 


vocate, & was obliged, Roretore, 
to refer ‘the case for nguiry to to the 
Bar Council, & ‘the unal, after 


certain evidence had been taicen on 
affidavits, on the intimation of com- 
ptneny s solr. that he withdrew 
he complaint reported ‘“‘in these 
circumstances the inquiry cannot be 
further proceeded with, the ct. referred 
the matter back to the tribunal, hold- 
ing ee ne ae pean the tribunal 


to 
GOUNCILA ACT Goan R. 57 Gale: 
724.— IND. 


i Ln id of rete ues bi on ot ue ape AFT 
ight of retir € to practise in 
Court. )}—Afte tie retirement from the 
position of a judge of the High Ot. 
at Patna, India. applt. with a view to 
resumin ractice at the Bar of that 
ct. applied to have his name entered 
ae the roll of advocates as required 
i Indian Bar Councils Act, 1926. 
The judges oF S & majority, held that 
he was enti titi to be so enrolled under 
hat Act, but added that in view of the 
fact that he had been a permanent 
udge of that ct. they refused to allow 
to appear in the cts. of the pro- 
vince. On appeal against that refusal : 
—Held: by being entered on the roll 
of advocates a ee pit. had established a 
ann righ ractise of the 
Bar pode Act, 1926, 
8. nt a) providing that, ‘* An advocate 
shall be entitled as of right to practise 
in th © High Ct. of which he is an 
advocate. %—-PRAFULLA RANJAN 
v. PATNA HiagoH COURT JUDGES 
(2930), 47 T. L. R. 98, P. C.—IND. 


SECT. 2, SUB-SECT. 1.—D. 

ui. Before High Court of Madras— 
Exercising insolvency jurisdiction— 
Right to ‘‘ act.”"}—Advocates, enrolled 
in the High Ct. of Madras, under 
Indian Bar Councils Act (I of noes) 
are, by virtue of sects. 2 (a), 8 & 14 
of the Act, entitled not only to appear 
& plead, but also to “act” in the 
insolvency arediction of the High 
sg Insolvency Rules of the High Ct., 

128, which allowed advocates only 
iG Sppeet & plead in that criedistion. 
is no longer in ae —Re POWERS OF 
a a (1928), I. L. R. 52 Mad. 92. 


sa. os yy ape tate ha tired out- 
stde Natal.}—A 7 ean stop ted as an 
attorney in Natal by virtue of qualifica- 
tions acquired elsewhere than ahr 
is not entitled to appear as counsel in 
the: Su eens Ct. or to practise as an 
advoca he served under 
articles in Natal for at least 18 months. 
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—INCORPORATED Law SOcIgTY v. 
POBEMAN (1929), 50 N. L. R. 318.— 


SECT. 2 SUB-SECT. 7.—A. 


sb. Barrister of five years’ standing 
—What consiitutes.}—Held: applt., 
who had been called to the Bar more 
than five years, but had never practised 
as a barrister, was a ‘* barrister of not 
less thun five years’ standing ’’ within 
the meaning of Industrial Arbn. Act, 
8. iP ages CCAWLEY v. R. (1918), 26 
Cc. L. R. 9.—-AUS. 


SECT. 38, SUB-SECT. 1.—A. 


g. For “IR.’’ at the of this case 
read “ SIERRA LEONE 


sc. For conviction fo perjury in 
England—Disbarment in England— 
How far binding on Indian court.}— 
Held: (1) the loss of the privilege of 
being a barrister in England, though 
the only qualification for admission in 
India as an advocate, did not neces- 
sarily entail disbarment in the High Ct. 
(2) Suspension for one year ordered 
in this case.— Re AN ADVOCATE (1923), 
I. L. R. 46 Mad. 903.—IND. 


sd. Professtonal mtsconduct—Under 
aaeiat bil Act—Canvassing for work.}— 
, & district Retand holding a Sanad 
to the Surat District, sent circular 
postcards to the public under his 
signature as a High Ct. pleader stating 
that he had been authorised by the 
District Ct. to examine Wakf properties 
& to issue certificates. In fact all 
that he had been authorised to do was 
to examine accounts for certain specific 
Wakf Properice on his separate 
application In each case, but was not 
authorised to audit the accounts of 
Wakt properties generally :—Held : 
it was epoyer conduct on the part 
of S. to issue such steards & tu 
canvass for the auditing work in the 
way that he did & meget reds f he was 
guilty of an offence under Pleaders’ 
Act, 8. 26. A i PLEADER 
v. SIDDICK (1929), I. L. R. 53 Bom. 
640.— IND. 


se. Fria of urisdiction. kt 
No power to exercise inherent disci- 
poe jurisdiction over legal practi- 

oners, independently of the 1 
Practitioners Act & the Indian Bar 
Councils Act, now exists in the High 
Ct. in respect of their professional or 
other misconduct. No disciplinary 
power over legal practitioners or power 
to punish for contempt outside the 
Indian Penal Code is vested in the 
subordinate cts.—ManHaNnr SHANTA- 
NAND GIR v. MAHANT BASUDEVANAND 
Gm (1930), I. L. R. 52 All. 619.—IND. 


sf. Procedure of High Court—Under 
Bar Councils Act, 1926.}—~As from 





110. Add. Annotation :—Refd. Apted v. Apted & 
Bliss, [1930] P. 246. 


-}—On an indictment for rape, prisoner 
ought to be defended by counsel.—R. v. 
HANCOCK (1931), as reported in 23 Or. App. 
Rep. 16, C. C. A. 


155a. Under Poor Prisoners’ Defence Act, 1930 
(c, 82).]—R. v. TipMARSH (1931), 23 Cr. App. 
Rep. 79, 0. CO. A. 


Right of junior counsel settling plead- 
ings to lead another Junior counsel.|—A 
member of the Outer Bar settled pleadings & 
led at trial. Another member of the Outer 
Bar was briefed to attend trial as his junior. 
On party & party taxation the taxing master 
disallowed the fees paid to the second counsel 

on the ground that the junior who settled 
the pleadings could not lead, but could be 
led by a senior either of the Outer or Inner 
Bar :—Held: junior counsel who settled 
pleadings could lead another junior counsel, 
& fees of both counsel should be allowed.— 
Dovuauas v. ASSOCIATED NEWSPAPERS, LTD. 
(1922), 67 Sol. Jo. 48. 


178a. -—— Position of.J—A barrister practising 
in Bristol & a b::rrister practising in London, 
or, rather one having chambers in both places, 
is not practising separate professions; he is 
still a practising barrister. The profession 
of a practising barrister is that of a barrister 
practising in the courts of Great Britain, & 
wherever he is called upon to go, there he 
acts as a practising barrister. I think it is 
quite impossible to regard a change of 
chambers from one town to another as a 
relevant fact. Now, as to the fact of the 
barrister becoming a King’s Cownsal, I do 
not think the matter can be dealt with hy 
construing the King’s patent, or by consn‘er- 
ing it in a technical manner, but by regardin 
what, de facto, is the state of affairs which 
arises when a barrister becomes a King’s 
Counsel. No doubt at one time he was 
considered to hold an office; he was paid 
a salary & could not appear against the 
Crown without a licence. What happens 


148a. 





162a. 








- 


191. 


191a. 
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now is that the Sovereign confers a titular 
rank which is recognised in the cts. by giving 
the holder precedence, a seat within the Bar, 
& by entitling him to wear a silk gown. 
On the other hand, by the practice of the 
profession, he abstains from doing certain 
classes of work which he did before appoint- 
ment. But he is still acting in the same 
way a8 before, practising the art of advocacy. 
All he does is to limit the part he takes therein, 
but he carries on the work of advocacy still, 
though in a higher degree. I do not think 
that there can be any distinction between the 
different cases where junior barristers become 
King’s Counsel; the position involved is 
quite simple & all must come under the same 
head. Both the junior barrister & the 
King’s Counsel carry on the samo profession, 
but the latter occupy a higher rank or degree 
within it (ROWLATT, J.).—SELDON (F. FE.) v. 
Croom-JOHNSON ; SELDON (F. E.) v. BRUCE 
Tuomas, [1932] 1 K. B. 759; 101 L. J. K. B. 
358; 147 L. T. 72; 48 T. L. R. 304; 76 
Sol. Jo. 273; 16 Tax Cas. 740. 


Add. Annotation :—Apld. Re Morgan, Brown 
v. Jones (1927), 71 Sol. Jo. 650. 


.|—Where trustees are represented 
by the same firm of solrs. & one of them is 
interested in the trust fund beneficially, it 
is primé facie the solrs.’ duty to employ 
separate counsel to represent the independent 
trustee, in order that the ct. may have the 
assistance of such separate counsel. —Re Mor- 
GAN, BROWN v. JONES (1927), 71 Sol. Jo. 650. 








220a. —-— Of junior counsel---Proportionate to fee 


of leader.|—-A junior counsel is entitled to 
be allowed two-thirds of the fee allowed to 
his leader & the taxing msster has no power 
to direct that the amount of the fee of junior 
counsel on the hearing before the master in 
chambers should be deducted from the 
amount of the fee allowed on the adjourned 
hearing before the judge in ct., on the ground 
that the brief was practically the same on 
each occasion.—RKe Pakk, Borr v. CHESTER 
(1921), 66 Sol. Jo. (W. R.) 2. 


June 1, 1928, the procedure by which 
an advocate can be called upon to 
answer for misconduct is governed by 
Bar Councils Act, 1926, ss. 10 et seq. 
To proceed under sect. 10, the Hig 

Ct. is required, by sub-sect. (2) of that 
sect., if it does not summarily reject 
the complaint, either to refer the case 
for inquiry to the Bar Council, or, after 
consultation with the Bar Council, 
to refer it to the ct. of a District judge. 
Similar powers of reference are given 
where the ct., instead of acting on a 
complaint. acts on its own motion. 
But in either event, it is necessary for 
the cuse to be either referred to the 
Bar Council, or at any rate for the Bar 
Council to be consulted.—Re A VAKIL 
area (1928), I. L. R. 51 ALL 


*e Under Legal Practittoners Act, 
8. 12.]—The discretion of the High Ct., 
in each particular case under sect. 12, 
is absolute, & it can let off a pleader 
with an admonition or suspend him 
or strike him off the rolls.—Re A 
eee (1929), I. L. R. 57 Cale. 337. 


sh. Acts in furtherance of civil dis- 
o»redience movement.J—Where a legal 
practitioner, being a member of the 
civil disobedience movement commits 
illegal acts in furtherance of that 
movement, he b himself within 
the disciplinary jurisdiction of the High 


Ct.—Re PLEADER RAMGOBIND SINHA 
(1932), I. L. RK. 11 Pat. 365.—IND. 


SECT. 5, SUB-SEOT. 1.—A. (g). 

188 i. Party proposing employment— 
Proceeding against previous client.)— 
Appct., an advocate, allowed resp. to 
give him instructions in full without 
warning him that the other side had 
approached him to represent them in 
the matter & that he had not declined 
the offer. He, however, was not 
retained by resp. & the brief of the 
other side being offered to him, accepted 
the same :—Held: whilst the action 
of resp. did not amount to professional 
misconduct, the case came within the 
ambit of the rule that counsel ought 
not to accept a brief against a ae Le 
even though that party refuses 
retain him, in any case In which he 
would be embarrassed in the discharge 
of his duty by reason of the confidence 
& appit. was rightly refused pon 
by the trial ct. to appear in the suit.— 
U. Ko Ko Gyi vo. U San Mya (1930), 
I. L. R. 8 Ran. 448.—IND. 

190 ili. —-—- ——.]}—A legal practi- 
tloner may change sides, but, if, as in 
this case, such conduct is likely to 
cause mischief or reasonable mis- 
apprehension in the mind of his late 
client, the ct. would not allow the 
advocate to appear for the other party. 
—MaUNG SEIN GyYI v. MANECKIEE 
(1929), I. lL. R. 8 Ran. 44.—IND. 
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SECT. 5, SUB-SECT. 2. 


206 vi. ——- ._}—Wheroe a pleader 
sued to recover from his client & aum 
of money as remuneration for his 
services as a pleader, on the basis of 
& verbal agreement entered into with 
hia client, or, if the agreement was held 
to be invalid, on the basis of quantum 
meruil:—Held: though the agrce- 
ment was vold under Legal Practi- 
tionera Act, 8. 28, the pleader war 
entitled to reasonable compensation 
for work & labour done by him on 
behalf of the client.—TUANGAMMAL 
AYIYAR v. KRISHNAN (1929), I. L. Kt. 
53 Mad. 309.—IND. 


2171. Amount of fees— Application 
of ‘two-thirds’ rule in India.)—The 
amount of fees allowed to junior 
counsel must be adjusted by tho 
Taxing Master according to two-thirds 
of the amount allowed to senior counsel. 
—Re GOPALCHANDRA SINGHA (1930), 
I. L. R. 58 Cale. 505.—IND. 


221 ix a. India-—Iinglish 
barrister.J~-A barrister of LEugland, 
enrolled a8 an advocate of the Allaha- 
bad High Ct. & practising in that ct. 
or in cts. subordinate to it, can bring 
a suit against his chent for recovery 
of his fees settled for his professional 
services in acting & pleading for his 
client.—NIgaAL CHAND SHASTRI wv. 
DILAWAR KHAN (1933), I. L. R. 55 
All. 570.—IND. 











Cases 227—847a. 


ENGLISH AND Empire Digest SUPPLEMENT. 


227. Add. Annotation :—Consd. Re Sandiford (No. | 323a. Express instructions given to solicitor.)— 


2), Italo-Canadian Corpn., Ltd. v. Sandiford, 
[1935] Ch. 681. 


228a. ——- ——— Right to prove against estate of 


280. 


242. 


291. 


800. 


811. 


221 xi. —— ~——-.}/-ARMOUR v, 
DINNER (1899), 4 Terr. L. R. 30.—CAN. 
sh. 
difficult cases.}—Held : 


such 
finds 


the services of competent counsel in 
cases of a similar character.— CALK- 
DONIAN Ry. Co. v. GREENOCK CORPN., 
QGuLasaow & Souti WESTERN Ry. Co. 


deceased solicitor.]—Counsel has no right to 
prove for his fees in the administration of the 
insolvent estate of a deceased solr. in a case 
where the client reimbursed the solr. the 
amount of the fees upon the faith of the solr.’s 
false representation that he had in fact paid 
them to counsel.—Re SANDIFORD (No. 2), 
ITALO-CANADIAN CORPN., LTD. v. SANDIFORD, 
leas Ch. 681; 104 L. J. Ch. 3385; 154 


Add. Annotation :—Consd. Re Sandiford (No. 
2), Italo-Canadian Corpn., Ltd. v. Sandiford, 
[1935] Ch. 681. 

Add. Annotation :—Refd. Minter v. Priest, 
[1929] 1K. B. 656. 


Add. Annotations :—Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. Refd. Sourendra 
Nath Mitra v. Srimati Tarubala Dasi (1930), 
46 T. L. R. 191. 


Add. Annotation :—Refd. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 


Add. Annotation :—Refd. 


L. v. L., [1931] 
P, 63. 





‘** Normal” feea—Feesa in big cf 
both are Jui; 
fees as a practising law-agent 
sufficlont in order to command 





274 ii, 


woul 
practitioner, 


Annotation :—Refd. Sourendra Nath Mitra ov. 
Tarubala Dasi (1930), 46 T. L. R. 191. 


At the hearing of an action for debt counsel 
for deft. consented to judgment against his 
client for part only of the claim, pltf. abandon- 
ing the balance. Without the knowledge of 
counsel on either side, or of the solrs. for 
pitf., deft. had given instructions to her solrs. 
that the case was not to be settled. Upon an 
application made before the judgment was 
drawn up :—Held: the case must be restored 
to the list for hearing.—SHEPHERD v. ROBIN- 
SON, [1919] 1 K. B. 474; 88 L. J. K. B. 878 ; 
120 L. T. 492; 85 T. L. R. 220, O. A. 

Srimati 


824. Add. Annotation :—Distd. Shepherd v. Robin- 


son, [1919] 1 K. B. 474. 


826. Add. Annotation :—Apid. Shepherd v. Robin- 


son, [1919] 1 K. B. 474. 2 


831. Add. Annotation :—Apld. Shepherd v. Robin- 


son, [1919] 1 K. B. 474. 


835. Add. Annotation :—Refd. Shepherd v. Robin- 


347a. 


tions of client.}—Held: 
was highly improper.—J4coB 
RasH BeHARI GHosE (1920), I. L. R. 
47 Cale. 828.—IND 
Refusal to take brief.}— 
The refusal of a lawyer to take up 
a brief for a member of the 
aap & solely on the ground that he 

be appearing against a brother 
who was the litigating 


this conduct 


son, [1919] 1 K. B. 474. 


Whether evidence for opposite party. ]— 
The judge at a trial will not take the facts 
from the opening of the counsel on the 
opposite side.—MACHELL v. Huis (1845), 1 
Car. & Kir. 682. 








of court.}—A compromine effected by 
counsel on behalf of his client out of 
ct., & not assented to by his client, is 
only binding upon the client if it is 
expressly authorised or subsequently 
ratified by the client or by his agent 
authorised in that behalf.—ASKARAU 
CHOUTMAL v. East INDIAN Ky. Co. 
(1925), I. L. R. 52 Cale. 386.—IND. 
801 ii. ——-.]—The fact that negotia- 


& Co. v. 


eh ar 


sl. Counael engaged by commissioners 
under Public Inquirica Act, 1929— 
Reasonable compensation—Pctilion of 
right.|—Whore comrs. appointed under 
Public Inquiries Act, 1929, hy the 
Lieuténant-Governor in Council) are 
authorisod by their commission to 
engage the sorvices of counsel to assist 
them in their inquiry, & acting on that 
authority they do en counsel, it 
must be taken that in so engaging 
counsel they are acting on behalf o 
the Lieutenant-Governor in Council & 
that, in the absence of an oxprexss 
agreement with the counsel as to their 
remuneration, there is an implied . 
ment with the Crown that they will be 
yen reasonable compensation for 
heir services. If such compensation 
be not paid the counsel may proceed 
by petition of right to recover it. 

In the present case:—Held: a 
letter from the comrs. to the A.-G. 
advising paying of counsel foes of a 
certain amount was, under the cir- 
oumstances, evidence of the opinion of 
the commissioners as to what would be 
a fair .& reasonable compensation for 
the commission counsel; the counsol 
at tho trial had ed that the comrs. 
if called to testify would state what 
they had stated in the letter.— Hoaartu 
v. K., (1934) 2 W. W. R. 340.—CAN. 


SECT. 5, SUB-SECT. 4. 


238 fi. -}~There is no hard & 
fast rule rendering counsel in a cause 
incompetent as a w'tness in that cause. 
ee: BECKER, [1929] App. D. 167.— 


252 xiv. ———-.}—-GRaDY vw. WarltreE, 
ee D.L. R. 838; 1M. P. R.116. 





SECT. 5, SUB-SECT. 6. 


2741. Misconduct—ZInserting Hbel on 
tn notice of appeal—On instruc- 


arty on the other side, or puttin 
orward untrue excuses, when the rea 
reason is a disinclination to appear 
against a brother practitioner, is ro 
fessional misconduct; that ts, it a 
breach of the duty which the accept- 
ance of the status of an advocate 
demanda from every man who becomes 
an advocate.—MUHAMMAD INAYAT ALI 
v. 7 eae (1929), I. L. R. 51 All. 892. 


SECT. 5, SUB-SECT. 7.—C. i. (b). 


291 1. General rule.}—Rules regarding 
competency of counsel to compromise 
suits, make admissions, or confess 
judgment, so as to bind their clients, 
discussed.—MUTHIAH OHETTIAR  v. 
Moruu K. R. A. KaROPPAN CHETT) 
(1927), I. L. R. 60 Mad. 786.—IND. 

291 ii, ——.J]—An advocate, ad- 
mitted to practise ad the appropriate 
ct. in India, when briefed in a suit, 
including a suit in the ct. of a sub- 
ordinate judge, has the implied 
authority of his client to settle the suit 
by a compromise. If he is briefed in 
an interlocutory matter he has implied 
authority to settle the whole suit 
where it ap rs that the intention 
was to place him in the same position, 
& to arm him with the same autbority, 
as though he had been briefed to con- 
duct the whole suit.—SoOURENDRA 
NaTH Mirra v. TARUBALA DASI (1930), 
46 T. L. R. 191; 57 L. R. Ind. App. 
133, P. C.—IND. 

294 1. Power presumed—Counsel ap- 
parently properly instructed—Party’s 
agent present without utest.}-—NIL- 
MONE CHAUDHURI 0. EDAR NATH 
a (1922), I. L. R. 1 Pat. 489.— 


800 iv. .}—A settlement within 
the apparent general authority of 
counsel :—Held: binding.—B. N. SEN 

BROTHERS v. CHUN] LAL DuotTT & 





_& 
Co. (1923), I. L. R. 61 Cale. 385.— IND. 


801-1. Authority to compromtse out 
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tions for compromise between counsel 
took place before the hearing of the 
suit commenced, or were carried on 
outside the ct., does not vitiate the 
agreement.—JOHURMULL HUTRA 2. 
KEpDAR NaTu BuuTra (1927), I. L. R. 
55 Cale. 113.—IND. 

so. Effect of client’s presence in court.) 
—Mere presence in ct. of the client, 
when he does not make his presence 
known to the counsel, does not affect 
the ostensible euronty of the counsel, 
who can compromise the suit without 
consulting the client. — GHASBIRAM 
GOENKA v. HARIBUX GOBARDRHRANDAS 
(1931), I. L. R. 59 Cale. 31.—IND. 


SECT. 5, SUB-SECT. 7.—C. (b) iii. 

t i. ——.}The general authority 
of counsel to compromise a suit does 
not extend beyond matters in the suit. 
—JOHURMULL BHUTRA v. KEDAR NATH 
a (1927), I. L. R. 55 Calo. 113.— 


SECT. 5, SUB-SECT. 7.—C. (b) iv. 

834 ii. ——.}—Where the advocate 
for one of the parties in a procee 
for the grant of letters of administra- 
tion under a misapprehension con- 
sented to the other party being granted 
the letters :—Held : such consent 
was given without instructions the 
client might withdraw the consent at 
any time prior to the actual issue of 
letters.—K YONE Hok TSEE vo. KYON 
a Sun (1925), I. L. R. 3 Ran. 261.— 


SECT. 5, SUB-SECT. 8. 


sa. Counsel must not combine func- 
tions of advocate & wttness.}—CaIRNB 
v. CAIRNS, (1931) 3 W. W. R. 335; 
: D. L. R. 819; 26 Alta. L. R. 69.— 


SECT. 5, SUB-SECT. 10. 


ei. ——.}—In an action for damages 
for breach of contract, certain admia- 
sions were made by counsel for both 


a & putin at the trial by consent: 


admissions made by counsel] on his 
behalf.— DOMINION ae Co., LTD. v. 
ahead (1923), 54 O 


888 i. 


wish. 
ct. for the fair & honest conduct of the 
oase. They are not mere 
the man who paya them, 
acting in the administration of justice. 


356a. Whether binding at second trial.|—A man 


was employed by a railway co. to sweep their 
yard & goods warehouse. Several lines of 
rails ran through the yard, & it was his duty 
to sweep between the lines, but to stand 
clear of them when trucks were being run 
over them. On June 10, 1918, a capstan 
man in the employ of defta. gave notice to 
the man that he was going to run trucks 
into the yard, which notice the man acknow- 
ledged. The first truck was sent in, & the 
a man stated that he saw the man 
apply the brake to it, which was not a part 
is duty, & then leave the yard. A second 
rodeo was then sent down on another line, 
& shortly afterwards the man was found 
sitting on the ground, having sustained 
injuries from which he died. Upon a claim 
by his widow for compensation under Work- 
men’s Compensation Act, 1906 (c. 58), an 
admission was made by counsel at the 
trial that ‘‘ deceased was crushed between 
two waggons & sustained abdominal injury 
from which he died.’”’ A new trial having 
been ordered :—Held: the above admission 
was not to be hinding at the second trial.— 
Dawson v. GRLAT CENTRAL Ry. Co. (1919), 
88 L. J. K. B. 1177; 121 L. T. 263; 12 
B. W. O. C. 163, CO, A. 


876. Add. Annotation :—Distd. Stanton v. Laws, 


(1934] W. N. 130. 


883a. Duty to assist court—By citing all relevant 


authorities.]|—-Upon the hearing of an appeal 
in the House of Lords, it is the duty of 
counsel to bring to the attention of the House 
any authority, statutory or other, within 
their knowledge which bears ons wy or the 
other upon the matters under debate, irre- 


spectively of whether or not the particular | 
authority assists the case of the party who is | 


aware of it. It is likewise the duty of those 
who instruct counsel, if they are aware of 
any such BuLnOntyas to aii ae it to the atten- 


NY Ite mee mm 


deft. was bound by the [. L. R. 


.L. R. 8 


SECT. 6, SUB-SECT. 1. 
Should not make scan- 


332.— 
an offensive 
ve. ANUKUL 





rave & scandalous | & calting 


They are responsible to the 


ents of 
ut are 
IND. 
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tion of counsel, in order that they in 
turn may bring it to the attention of the 
House.—GLEBE SUGAR REFINING Co., Ltn. v. 
GREENOCK Port & HARBOURS TRUSTEES, 
[1921}2 A. 0.66; 125 L. 'T. 578; 37T.L. R. 
4836; 65 Sol. Jo. 551, H. L 


883b. Duty to disclose adultery of petitioner in 


389. 


408a. 
84 


421a. 


458. 


463. 
465. 


480. 


—Re Serre PRasAD MITIIAL (1928), 
46 All 121.—IND, 

883 fi. —— Duty as regards offensive 
queations,J—An advocate shoul 
cise his own discretion before putting 
uestion.—M. BANERJEK 
HANDRA MiITRA (1927), 
I. L. R, 55 Calc. 85.— IND. 


dalous charges.}—Members of the legal sf. Alay criticise questions submitted 
profession are under no duty to their to 
clients to make 


jury — After asking for direction 
no evidence. }—- STEELE v. 
charges against either judges or the iapaar CoRPN,, [1920] 2 I. R. 125, 
opposite parties on their client’s mere , 7 


SECT. 6, SUB-SECT. 5. 
429 ii, —— ——.]—HKe 
PRASAD MiTHAL, No. 383 1., ante.— 
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sult for dissolution of marriage.]|—Where a 
petitioner has committed adultery it is the 
duty of his counsel & solr. to disclose the 
fact to the ct. if they are aware of it.— 
ABRAHAM v. ABRAHAM & HARDING (1919), 
oe L. T. 672; 85 T. L. R. 871; 63 Sol. Jo. 
ll. 


Disclosure of petitioner’s adultery in suits 
for dissolution of marriage generally, see 
HUSBAND & WIFE. 

Add. Annotation :—Apld. Grinham v. Davies, 
[1929] 2 K. B. 249., 

After this case add, See, also, NEGLIGENCE, 
Nos. 842, 842a. 


——.]—PRACTICE Nors, [1920] W. N. 











|—The House of Lords has a 
prior claim to the attendance of counsel over 
other cts., & before absenting himself counsel 
ought to have made an application for leave 
to be absent.—ABRAM S.S. Co. v. WESTVILLE 
SHIPPING Co. (1923), as reported in 67 
Sol. Jo. 535, EL. Lh. 


Add. Annotations :—-Refd. Banbury v. Bank 
of Montreal, [1918] A. ©. 626; Wilson v. 
United Counties Bank, [1920] A. C. 102; 
Ley v. Hamilton (1934), 151 L. T. 380. Refd. 
Barber v. Pigden, [1937] 1 K. B. 664. 


Add. Annotation :—Refd. Barber v. Pigden, 
[1937] 1 K. B. 664. 


Add. Annoiation :—Consd. De Freville v. 
Dill (1927), 43 T. L. R. 431. 


Add. Annotation :—Refd. Uarte v. Williams, 
(1934) 1K. B. 201. 


439 fi. —_—— Jin an 
action of damages for breach of promise 
of marriage defender made a tender of 
#100 & expenses, which was not ac- 
cepted by pursuer. The jury havin 
awarded the pursuer the sum of £75, 
she moved for a new trial on the 
ground that counsel for defender, in 








exer- 


addressing the jury, had used words 
which represented that an award of 
£50 would carry the expenses of the 
action. Thect., holding that there had 
been no intention to mislead the jury, 
& that the words used did not neces- 
ree bear the meaning put upon them 
epee & bad not prevented the 
trial pone agit A a fair one, refused to 
rial.—REEKIE v. M‘Kun- 

TEN, “toot 3 C. 7133.—SCOT, 


DIVARKA 




















Cases 2—22c. ENGLISH AND Empire Digest SUPPLEMENT. 
Part |—The Presumption of Legitimacy. 

2. Add. Annotations :—Consd. Re Bromage, | 22a. —— .|—In the absence of evidence 
Public Trustee v. Cuthbert, [1935] Ch. 605. to the contrary the presumption of legitimacy 
Refd. Gaskill v. Gaskill (1921), 126 L. T. does not arise in the case of a child born to a 
115; Warren v. Warren, [1925] P. 107. Role oa than ae months after she has 

: a. ‘ obtaine under ummary Jurisdiction 

3. apel egw ibs GaGa: Di astm Married Women’s Act, 1895 (c. 39), an order 

, that she be no longer bound to cohabit with 
(1924), 40 T. L. R. 828. lt 
petitioner.— ANDREWS v. ANDREWS & CHAL- 

4 Add. Annotations :—Consd. Mart v. Mart, MERS, [1924] P. 255; 93 L. J. P. 187; 182 
[1926] P. 24; Farnham v. Farnham (other- L. T. 400; 40 T. L. R. 873. 
wise Daniels), [1937] P. 49. Annotations: ~—Refd. Mart v. Mart, (1926) P.24; Re Bromage, 

11. Add. Annotation :—Retd. Goskill v. Gaskill, | {ublle Tmsteo v. Cuthbert, 11985] On. 605; Stafford » 
[1921] P. 426. 22b. .}—-Srewart v. Stewart, No. 
12. Add. Annotations :—Consd. Re Bromage, 65e, post. 
Public Trustee v. Cuthbert, [1935] Ch. 605; | 22c. Deed of separation—Whether access pre- 
Stafford v. Kidd, [1937] 1 K. B. 395. Refd. sumed.|—The legal presumption of access, & 
Gaskill v. Gaskill, [1921] P. 425; Russell v. of the legitimacy of a child born during 
Russell, [1924] A. C. 687. marriage, is rebutted by its conception during 
17. Add. Annotations :—Apld. Warren v. Warren, a period when the spouses are living apart 
[1925] P. 107. Refd. Russell v. Russell, Wager a ced Of separation» Hor ils pur: 
[1924] A. O. 687. pose a deed of separation has the same effect 
| as an order under Summary Jurisdiction 
20. Add. Annotation :—Refd. Andrews v. Andrews (Married Women) Act, 1895 (c. 39), that the 
; & Chalmers (1924), 40 T. L. R. 873. wife shall not be bound to cohabit with her 
22, Add. Annotations :—Consd. Russell v. Russell, husband, or a judicial separation.—MarrT v. 
[1924] A. C. 687; Mart v. Mart, [1926] P. 24. Mant, [1926] P. 24; 95 L. J. P. 29; 134 
Refd. Andrews v. Andrews & Chalmers (1924), L. T. 446; 42 T. L. R. 253. 
132 L. T. 400; Re Bromage, Public Trustee | 4nnotations :—Consd. Collis v. Collis & Thomas (1983), 77 
v. Cuthbert, [1935] Ch, 605; Stafford v. Cuter, ¥: iat Ob 605. ‘Fo Blasted. wie ial 
Kidd, [1937] 1 K. B. (805. 1K. B, 
PART I. SECT. 2. reat le eee a fierctori admis- subsoauent recognition is not eau of 
qv. ——.}-—Held : “ born out bles McInrosn v. McINTOSH, [1934] | the law of the Straits Settlements in 


of wedlock ” within Children of Un- 
married Parents Act, 1921 (c. 654), 
8. 13, & the husband may show by 
his own evidence & that of bis wife 
that they had in fact no intercourse 
at such time as would make his 
Sian possible.—Le he nat a 

SKINKLE (1924), 55 O. L. R. 272.— 


a i —_—— Wife divorced 
woman.}—Where a Hindu woman was 
rege to 8. in Oct. 1903, was divorced 

by him in June 1904, married T. do 
July 1904, & gave birth to a son in 
Sept. 1904 :—Held: there was no 
proof that T. could not have had acoess 
to her at any time when the son could 
have been begotten, & the son should 
be held to be the legitimate son of T.— 
SerHU v. PALAIN (1925), I. L. R. 49 
Mad. 553.—IND. 


12 iv. —— JIrrebuttable presumptton.) 
—dOnce access of, or intercourse by, a 
husband is proved, no evidence will 
be allowed to show that the child is 
not the child of the husband. The 
circumstance that the wife had inter- 
course with several at that time makes 
no difference.—-JAGANNATHA MUDALI 
v. CHINNASWAMI CHETTI (1932), I. L. RY 

oh. don Oe hace, 
adullercss.}-—Re BROWN & 
aa L. R. 873; 5670. L. 4 297" 


220 1. Deed of separation—Pre- 
sumption of non-access.J}—The legal 
Preswnpuon of acoess & of the legi- 

imacy of a child of the spouses born 
during marriage {a rebutted by its con- 
ception during the operation of a decree 
of the ct. pronouncing their separation, 
or during a period when the spouses are 
living apart under a deed of separation ; 
& the evidence of either spouse to 


_Z L. R. Supp. 132; G.L. R, 357.— 
Ne 


sc. Child of Chincse | Paco in 
Straits Setilements 
According to the nee 
marriage, which is applied in Penang 
in the case of Chinese residents, a 
Chinaman may havo BeCONdATy wives 
sometimes called ‘‘ t ’sips ’’?) who have 
he status of wives & whose children 
are legitimate. Although some sort 
of ceremony is usual when a “ t ’sip’”’ 
is taken, proof of the performance of 
& ceremony is not essential to establish 
the relationship. Deceased resp. for 
twonty-six years lived & was main- 
tained in the house of a Chinese mer- 
chant in Penang, & bore him children. 
One child who survived the father was 
referred to in his will as “‘ my daughter,”’ 
& her name appeared upon his tomb- 
stone. The resp. had been recognised 
by the Chinaman & by his primary 
wife as occupying in his household the 
position of a secondary wife :—Held: 
deceased resp. was a secondary wife, 
whether or not the performance of a 
ceremony was proved, & under the 
practice in Penang (which was not 
questioned in the eppeal) she was 
entitled, upon the death of the China- 
man partially testate, to share as a 
widow.—-CHEANG THYE PHIN wv. TAN 
Au Loy, [1920] A. C. 369; 89 L. J. 
P. OC. 44; #122 L. T. haat Pp, CO— 
STRAITS Se ee 


sd. ———.)— timate 
& entitled to arity eq y with 
children by the “t ’ a (primary 
wife)—KHoo Hoo! ae ©. KHOO 
HEAN Kweeg, (1926] A. C. 529; 95 
L. J. P. C. 94; 185 L. T. 170.— 
STRAITS SETTLEMENTS. 


——.}The Chinese custom of 
legitimation of < natural son by 
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relation to Chinese people there 
domiciled; nor does recognition as a 
son raise @ presumption that the son’s 
mother was a ‘‘t sip,” or secondary 
wife. The modifications of the law of 
England which obtain in the Colony 
in its application to the various alien 
races established there artse from the 
necessity of preventing the injustice 
or oppression which otherwise would 
ensue. It is from that necessity 
that tho status of “‘ t ’sips,’’ & con- 
sequently the legitimacy of their 
offspring, have been recognised; but 
there are no grounds which would 
justify treating an illegitimate natural 
son as legitimated by the mere fact 
of subsequent recoguition.— KHoo Hoo! 
LEONG v. KHOO ONG YKOK, [1930] 
A. C. 346; 99 L. J. P. C. 129: 143 
L. T. 25, P. C—STRAITS SETTLE- 
MENTS. 


af. Child of Mahomedan & his servant 
2g ebedment of child by father as 
hts son.}—The son of a Mahomedan by 
a female servant in his house claimed 
a declaration of his legitimacy. The 
parents had continuously cohabited for 
many years, & the father on several 
occasions had acknowledged pltf. as 
his son. There was some evidence of 
@ nikah marriage:—Held: evidence 
that other members of the father’s 
class had illegitimate children by 
servants was inadmissible to rebut the 
preumpuor of legitimacy arising from 

he acknowledgments, & though the 
fact that the mother unlike the father’s 
other wives was not parda-niskin 
was one to be considered, it was in- 
sufficient to interfere with the pre- 
sumption of law or the balance of 

roof of the fact of 1 y— 

OHABBAT ALI KHAN tv. MAHOMED 
IpRaHIM Kwan (1929), 56 L. R. Ind. 
App. 201.—IND. 


22d. ag es 





= -+—-If a husband & wife are not 
living together but are living separate & apart 
under a separation deed, the presumption of 
the legitimacy of children of a married woman 
born while the marriage is still continuing is 
not thereby rendered inapplicable. Lf therefore 
the wife gives birth to children while the 
separation continues, these children will prima 
facie be legitimate. To rebut the presumption 
of legitimacy, proof of absence of sexual 
intercourse between the husband & wife at 
the material time must be conclusive. 

A husband & wife having entered into a 
separation deed, agreed to live separate & 
apart. They separated, & at all material 
times lived apart on terms of estrangement & 
hostility. ome time after the deed of 
separation had been entered into & while so 
living — the wife, who was then living 
with E. H., gave birth to a child. This child 
was registered as the child of E. H. & the wife. 
There was no evidence that the husband 
knew of the existence of this child but it was 
proved that he was never asked to provide 
for it or acknowledge it in any way. Some 
years afterwards another child was born while 
the wife was living with A. A. & was registered 
as the child of A. A. & the wife. A question 
having arisen wnether these children might be 
entitled under the terms of a gift in a will for 
the children of the husband & the wife on 
their attaining twenty-one or in the case of 
daughters on marriage, an originating sum- 
mons was taken out for the purpose (inter 
alia) of determining this question :—Held : 
both children were according to the evidence 
illegitimate & not entitled to the gifts in 
Nebeslaes as BRoMAGE, PUBLIC TRUSTER v. 

UTHBERT, [1935]Ch. 605; 104L. J. Ch. 299; 
163 L. T. 313; 51 T.L.R. 408; 79Sol. Ju. 418, 


Annotation :—N.F. Stafford v. Kidd, [1937] 1 K. B. 395. 


22e. 


Annotation :—Distd. Bowen v. Norman, [1938] 1 K. B. 689. 








-}~—The execution of a deed of 
separation, together with evidence that it 
was acted upon by the parties, is sufficient 
to rebut the legal presumption of access & 
of the legitimacy of a child born during 
marriage, in the case of a child conceived 
during a period when the spouses are living 
apart under the deed.—STAFFORD v. KIDD, 
[1937] 1 K. B. 395; [1986] 3 All E. R. 1028 ; 
106 L. J. K. B. 1938; 156 L. T. 75; 101 J. P. 
68; 53 T. L. R. 169; 81 Sol. Jo. 16; 35 
L. G. R. 97; 30 Cox, C. C. 5382, D. O. 


22f. 


36. 


| 46. 


49. 
54. 
56. 


42. 

43. 

43a. |] 

Annotation :-—Refd. Russell v. Russell, [1924] A. GC. 687. 


Vol. II.—Bastardy. Cases 22d—B6. 


Oral agreement for separation—Whether pre- 
sumption of access ousted.|—CoLLis v. COoL- 
Lis & THOMAS (1933), 77 Sol. Jo. 573. 
——-.]— HASLAM v. CRON, OLIVANT’S CLAIM 
(1871), 19 W. R. 968. 

Add. Annotations :—Refd. Gaskill v. Gaskill 
(1921), 126 lL. T. 115; Farman v. Farman 
(1924), 40 T. L. R. 823. 

Add. Annotation :—Refd. Russell v. Russell, 
[1924] A. O. 687. 

Add. Annotations :—Consd. Re 
Public Trustee v. Cuthbert, [1935] Ch. 605. 
Refd. Gaskill v. Gaskill (1921), 126 L. T. 
115; Warren v. Warren, [1925] P. 107. 
*4dd. Annotations :—Apld. Best v. Best & 
McKinley, [1920] P. 75; Re Stollery, Weir v. 
Treasury Solicitor, [1926] Ch. 284. 

Add. Annotation :—Consd. Gaskill v. Gaskill 
(1921), 126 L. T. 115. 

Add. Annotation :—Refd. Gaskill v. Gaskill, 
{1921] P. 425. 

— ——— ——— -———..]— When adultery is to 
be inferred solely from the length of gestation 
of a child in utero, & evidence adverse to the 
wife, its mother, as regards her conduct, is 
absent, the same considerations apply as in 
a case of legitimacy & the presumption 
thereof. In such a case the evidence to 


Bromage, 


negative lawful access as the cause of preg- 
nancy must be strong, distinct, satisfactory, 
& conclusive, & must not consist of a mere 
balance of probability. If on medical evi- 
dence there is no distinct & inherent im- 
possibility of access by the husband which 
could account for the birth of a child, the 
wife cannot be found guilty of adultery.— 
GASKILL v. GASKILL, [1921] P. 425; 90 
L. J. P. 83389; 126L. T. 115; 38 T. L. R. 1. 


Add. Annotation :—Refd. Warren v. Warren, 
[1925] P. 107. 

Add. Annotations :—Apld. Gaskill v. Gaskill, 
[1921] P. 425. Consd. Ae Bromage, Public 
T’rustee v. Cuthbert, [1935] Ch. 605 ; Stafford 
v. Kidd, [1937] 1 K. B. 395. Refd. Russell v. 
Russell, (1924] A. C. 687. 

Add. Annotations :—Consd. Re Bromage, 
Public Trustee v. Cuthbert, [1935] Ch. 605. 
Refd. Gaskill v. Gaskill (1921), 126 L. T. 115; 
Warren v. Warren, (1925] P. 107. 

Add. Annotation :—Refd. Russell v. Russell, 
[1924] A. OC. 687. 


PART I. SECT. 38. 
49 iii. Illicit intercourse with 
paramour.}—Held: evidence of pitt. 
should not have been received to 
bastardise her child, & as there was no 
admissible evidence that the child was 
illegitimate, it must be taken that 
pitf.’s husband was the father.— K1ysKo 
daa 67 D. L. R. 46; 
5.—CAN. 





©. BACYZSK 
510. L. R. 2 


PART I. SECT. 4. 
56 vii. .}—~The evidence of 
a man & his wife, given for the purpose 
of bastardising a child born during 
wedlock, & at a time oonaistent with 
lawful conception, is not adiniasible.— 
Re Brown & ARGUE, (1925]3 D. L. R. 
873: 57 0. L. R. 297.—CAN. 
56 svi. .-—-A husband 
sued his wife for divorce on the ground 
of adultery, which she denied. ~The 














ther. 


evidence of non-access. he birth had 


‘< 56 x. 
ARNES 
Ww. W. R. 


been registered by the wife, who gave 
the name of a man other than her 
husband as its father :—-Held: (1) the 
husband’s evidence as to non-access 
was inadmissible: (2) the registration 
of the child’s birth by the wife did not 
throw the onus upon her of proving 
that. the child was not an ultrine 
chiid, but the onus of proof remained 
upon the husband.—SuRMON v. SUR- 
MON, {1926} App. D. 47.-—8. AF. 

56 ix. .J}— Evidence of 
adultery does not bastardise issue, 
unless it amounts to evidence of non- 
access by the husband at about the 
time when the child might have been 
begotten.—JUSTIOn v. JUSTICE, [1925] 
8. A. S. R. 278.—AUS. 








oR 298; 1 
1929) 2 D. L. R. ; 
dence of spouses was admissible to 
bastardise a child born during wedlook ; 
the rule to the contrary, applied in 
Russell v. , No. 70a, not 
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part of the law of Scotland.— BURMAN 
v. BURMAN, [1930] 8. C, 262.—S8COT. 

56 xii. -—— .J--In Indian law 
a wife is a competent witness to prove 
access or non-accesas by her husband.— 
MAYANDI ASARI v. SAMI ASARI (1932), 
I. L. R. 55 Mad. 292.—IND, 


56 xifi. ——.}+-The presump- 
tion of legitimacy which arises when a 
child is born in wedlock can be met 
only by some kind of definite proof 
that sexual intercourse between hus- 
band & wife did not or could not take 
place at the time the woman con- 
ceived. Evidence that the child has 
pr oe characteristics which suggest 

ongolian paternity is not in Iiteelf 
sufficient to constitute such roof 








where the mother & her husband are 
Europeans. The testimony of a parent 
of the child is not admissible to prove 
that the child {s ilegitimate.—An 
CHUCK v. NEEDHAM, [1931] N. Z. L. R. 


559.—N.Z. 
—— Nullity pict 
in Russell v. Russell applies 





56 xiv. 
The rule 


Cases 57—70a. 


57. 


58. 


59. 


60. 


61. 
63. 
64. 


65a. 


Add. Annotation :—Refd. Russell v. Russell, 
[1924] A. C. 687. 


Add. Annotations :—Consd. Russell v. Russell, 
[1924] A. C. 687. Distd. Holland v. Holland, 
[1925] P. 101. Refd. Warren v. Warren, 
[1925] P. 107; Farnham v. Farnham (other- 
wise Daniels), [1937] P. 49. 


Add. Annotation :—Refd. Warren v. Warren, 
[1925] P. 107. 


Add. Annotations :—Consd. Russell v. Russell, 
[1924] A. C. 687. Refd. Brown v. Leech 
(1924), 88 J. P. 208. 


Add. Annotation :—Retd. Browh v. Leech 
(1924), 88 J. P. 208. . 


Add. Annotation :—Consd. Russell v. Russell, 
[1924] A. O. 687. 
Add, Annotation :—Refd. Russell v. Russell, 
[1924] A. C. 687. 


—— —— ——.|—Resp., A. L., a married 
woman, living at all material times in London 
apart from her husband, preferred a complaint 
against applt. alleging that he was the father 
of her bastard child. Evidence was given by 
two independent witnesses that at all material 
times one F. L., was living in Cardiff. Resp. 
alone identified F. L. as her husband :—Held: 
apart from resp.’s identification, there was 


_ no evidence of non-access by the husband, & 


since Russell v. Russell, No. 70a, post, such 
evidence could not be given by the wife.— 


. Brown v. LEECH (1924), 94 L. J. K. B. 48; 


65b. 


182 L. T. 205; 88 J. P. #98; 


41 T. L. R. 
89, D. O. | 





—— Child still-born.|—The rule 
laid down by the House of Lords in Russell 
v. Russell, No. 70a, post, that evidence of 
non-access by the husband or wife cannot be 
admitted where the result may be to bastard- 
ise a child, does not include a still-born child. 
—HOLLAND v. HOLLAND, [1925] P. 101; 94 
L. J. P. 64; 133 L. T. 318; 41 T. L. R. 481. 


— —— ——.]—A wife’s admission that. 
she had committed adultery, even if accom- 
panied by a statement of her belief that a 
child subsequently born, was the result of 
the adultery, cannot bastardise the child 
without evidence of the non-access of the 
husband. The confession of the wife, there- 
fore, that she had committed adultery is 
admissible as evidence in a suit for divorce 
so long as she does not assert that the husband 
could have had no access at the time of concep- 
tion.-WARREN v. WARREN, [1925] P. 107; 
94L. J. P. 68; 133 L. T. 352; 41 T. L. R. 
599; 69 Sol. Jo. 725. 


Annotations :—Consd. Rimmer v. Rimmer (1930), 46T. L. R. 
624,n. Folld. Roast v. Roast, [1938] P. 8. 
65d. ——- ———- ———.]—-Where a husband took 


out a summons asking that an order for 
maintenance should be discharged, on the 
ground that the wife had committed 


adultery :—Held: evidence of the husband | 


of non-access to bastardise his child was not 


ENGLISH AND Empire Diarst SupPLEMENT. 


admissible-—Boston v. Boston (1928), 188 
L. T. 647; 92 J. P. 44; 26 L. G. R. 183, 
D. © 


Annotation :—Distd. Stewart v. Stewart (1932). 96 J. P. 94. 


65e. ———- —— 


Effect of separation order.}— 
A maintenance order having been made 
against a husband in 1929 on the ground of 
desertion, including a non-cohabitation clause, 
the husband in Nov. 1931, took out a 
summons for discharge or variation of the 
order on the ground that since the order 
made in 1929, the wife had committed 
adultery. The proof of adultery submitted 
to the Bench was the husband’s evidence of 
the birth to his wife on Oct. 27, 1981, of a 
child of which he could not be the father by 
reason of his non-access. The magistrates 
refused to admit the evidence, on the und 
that they were debarred from so doing by 
the decision in Russell v. Russell, No. 70a, 
& declined to vary the order. The husband 
appealed :—Held: the magistrates’ view 
that the husband must be presumed to be the 
father of the child born in Oct. 1931, was 
wrong. The separation order had the force 
of a judicial separation, & therefore there 
was no presumption of law that appct. was 
the father of the child. The magistrates 
had been in error in excluding the evidence 
of non-access. The appeal succeeded, & 
the order would be set aside so far as the 
allowance to the wife was concerned.— 
STEWART v. STEWART (1932), 146 L. T. 407; 
96 J.P. 94; 76 Sol. Jo. 96; 30 L. G. R. 104 ; 
29 Cox, C. C. 438, D. C. 





Annotation :—Refd. Natborny v. Natborny (1932), 101 
L. Je P. 58, 


65f. ——- ——— -——— Effect of order for main- 


66. 
67. 
68. 


70a. 


tenance.]—On Oct. 17, 1935, resp., on the 
ground of desertion, obtained against her 
husband a maintenance order which did not 
contain a provision that she was no longer 
bound to cohabit with him. On June 20, 
1937, she gave birth to a child, her husband 
being then still alive :—Held: proof of the 
maintenance order was not sufficient to rebut 
the legal presumption of access of the hus- 
band & of the legitimacy of the child born 
during resp.’s marriage.—BOWEN v. NORMAN, 
[1938] 1 K. B. 689; [1938] 2 All E. R. 776 ; 
107 L. J. K. B. 273; 158 L. T. 257; 102 
J.P. 123; 54 T. L. R. 342; 82 Sol. Jo. 77; 
36 L. G. R. 192; 30 Cox C. C. 674. 

Add. Annotation :—Consd. Russell v. Russell, 
[1924] A. O. 687. 

Add. Annotation :—Refd. Russell v. Russell, 
[1924] A. C. 687. 

Add. Annotation :—Refd. Russell v. Russell, 
[1924] A. C. 687. 

——.|—The rule of law that 
neither a husband nor a wife is permitted to 
give evidence of non-intercourse after mar- 
riage to bastardise a child born in wedlock 
applies to proceedings instituted in conse- 
quence of adultery, & is not affected by the 











in nullity suite. Thu 


on the ground of 
pee 
a 


56 xv, 


Crs) hanc, it was 
a onild: had’ heen’ hors 
wedlock, the evidence of the spouses 
enaing to bastardise such child was 
L. R. 346.—N.Z. 


when on the 
etition for nullity 
ar busband’s im- 
disclosed 


of a wife's 


during | 8 or 3} 


by him to his 





-———— Premature delivery.) 


—In an action by a husband for 
divorce on the ground of adultery 
medical evidence was led that deft. 
had been delivered of a 


evidence of the huaband of non-accers 
wife at such times as 
would render it impossible for him to 
have been the fath 
as such evidence could not bastardise | 79 
a child born or to be bo 1 
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matrimontis.— JOHNSON 9. JOHNSON 
(1933), N. L. R. 107.—S. AF. 

56 xvi. -_}—A married 
woman, later divorced on the ground of 
adultery, cannot give evidence of non- 
intercourse for three years in order to 
fasten the LV oserolagped of the child, born 








duri wedlock, on her paramour.— 
er was admissible, THOMAS vw. Ryan, [1937] 4 D. L. R. 
: 69 Can. C. 0. 


9: 12M. P. R. 498; 
ro stante 69; affd., {1938] 2 D. L. R. 372.—CAN. 


above Sect., which makes the parties to such 
proceedings, & the husbands & wives of such 
arties, competent witnesses.—RusskLL v. 
USSELL, [1924] A. C. 687; 93 L. J. P. 97; 
131 L. T. 482; 40 T. L. R. 7133 68 Sol. Jo. 
682, H. L. 


Annotations :—Apld. Brown v. Leech (1924), 94 L. J. K. 


48. 


Dis 

Mart, (1926) P. 24; 
Stewart v. 4, 
Collis & Thomas (1933), 77 Sol. Jo. ES 


Consd. Farman v. Farman (1924), 40 T. L. R. 
.» Warren v. Warren, [1925) P. 107. Consd. 

Re A. B.’s Petn., Vee 25. 

tewart (1932), 96 J. P. 


aon 
Mart v, 
Distd. 
Consd. Collis v. 
Dist. Farnham 


v. Farnham (otherwise Daniels), ia 49; He Harmer’s 
Hstate, Public Trustee v. A.-G., [1937] 1 All K. R. 


Vv. 


Roast, 
Chalmers (1924), faa i 
{1925} P 

S. v. 
rhe 11931) P. 29+ G 


130. 
Distd. Roast 
» Andrews v. Andrews & 
T. 400; Holland v. se eer: 
- 101; Selby A a (1926), 135 L. T. : 
~ & P. (1927), LT L. RR. 52; Invercly de v. ieee 
rubb v. Grubb (1934), 150 L. T. 
Snowman PL 50 T. L. R. 445; 


Stafford v. ae ag [1937] 1 K. B. 395. 
[1938] P Retd 


; Snowman v. 


Russell v. Russell, [1935] P 


71. 


72. 
73. 
78a. 


74. 
76. 


19a. 











See now, S. C. J. (Con- 
solidation) Act, 1925 (c. 49), s. 198. 
Evidence in matrimonial suits generally, see 
HUSBAND & WIFE. 
Add. Annotations :—Consd. Russell v. Russell, 
[1924] A. C. 687; Mart v. Mart, [1926] P. 24. 
Refd. Andrews v. Andrews & Chalmers (1924), 
132 LL. T. 400: Re Bromage. Public Trustee 
v. Cuthbert, [1935] Ch. 605; Stafford v. 
Kidd, [1937] 1K. B. 395. 
Add. Annotation :—Refd. Brown v. Leech 
(1924), 88 J. P. 208. 
Add. Annotation :—Refd. Russell v. Russell, 
[1924] A. O. 687. 
— —— — .]—Although, as decided in 
Russell v. Russell, No. 70a, ante, 
husband nor wife can give evidence of non- 
access, with a view of showing that a child 
born in wedlock was not a cuilu of the 
marriage, yet the fact of non-access c#u he 
proved by evidence aliunde.—FARMAN 1. 
FARMAN (1924), 40 T. L. R. 823. 
Add. Annotation :—Expld. Re Bromage, 
Public Trustee v. Cuthbert, [1935] Ch. 605. 
Add. Annotations :—Consd. Russell v. Russell, 
[1924] A.C. 687; Mart v. Mart, [1926] P. 24; 
Farnham v. Farnham (otherwise Daniels), 
[1937] P. 49. 
Statutory declaration by wife—For rectifica- 
tion of birth register—Not admissible.]—In 
proceedings for the rescission of a decree nisi 
there was tendered in evidence a statutory 
declaration by the wife, made for the purpose 
of rectifying a birth register by the deletion 
of the name of the husband as the father of 
a child born to her some sixteen months after 
a& maintenance order :—Held : such a declara- 
tion was not admissible by reason of the rule 
in Russell v. Russell, No. 70a, ante.—RIMMER 
osama (1930), 144 L. T. 96; 46 T. L. R. 
,n 


Annotations ‘—Consd. Collis v. Collis & ‘Thomas (1933), 77 








neither |. 


80. 


83. 


91. Add. Annotation :—Consd. Davy v. 


vol. Liit.— bastardy. Uases sua—vYo. 


Sol. Jo. 573; Stafford v. Kidd, ren, 1K. 3B. 395. Refd. 
Bowen v. Norman, (1938) 1 K. B. 


79b. Statement in will—By father: }—~A testator & 


his wife were married in 1847. M. H. was 
born in 1850, & in the birth certificate the 
chacard were given as testator & his wife. 
pon the death of M. H., the legacy duty for 
which the present trustee of a resettlement 
of the funds subject to the trusts of testator’s 
will became chargeable would be 1 per 
cent. if M. H. were the legitimate daughter 
of testator & 10 per cent. if she were a stranger 
in blood. The Inland Revenue contended that 
M. H. was not legitimate & sought to prove 
this by the evidence of: (i.) testator’s will 
in which he always referred to M. H. as his 
‘‘ daughter or reputed daughter,’ (ii.) the 
acts & statements of the exors. of testator’s 
will who had, on the death of testator, paid 
legacy duty on the bequests to M. H. on the 
- footing that she was a stranger in blood, & 
(iii.) an affidavit sworn by a grandson of 
testator as to the reputation in the family 
with regard to the legitimacy of M. H. :— 
Held: (1) the statements in testator’s will 
were not excluded by the rule in Russell 
v. Russell, that rule being limited to evi- 
dence of non-intercourse between spouses ; 
(2) upon a consideration of the evidence, the 
primd facie presumption of legitimacy arising 
from the birth certificate was displaced & 
the illegitimacy of M. H. was established. 
Legacy duty was thercfore payable at the 
rate of 10 per aan -—Re TIAMER’s ESTATE, 
Pusriic TRUSTEE v. A.-G., [1937] 1 All E. R. 
1380; 53 T. L. BR. OTE - 8LSol. Jo. 09. 
Add. Annotations :—Consd. Russell v. Russell, 
[1924] A. C. 687; Mart v. Mart, [1926] P. 24; 
Re Bromage, Public Trustee v. Cuthbert, 
[1935] Ch. 605; Stafford v. Kidd, [1937] 1 
K. B. 395. 


82. Add. Annotation :—Apld. Elliott v. Albert, 


[1934] 1 K. B. 650. 

Add. Annotations :—-Refd. Holland v. Hol- 
land, [1925] P. 101; Warren v. Warren, 
[1925] P. 107; Farnham ». Farnham (other- 
wise Daniels), [1937] P. 49. 


84. Add. Annotation :—Refd. Davy v. A.-G. (1934), 


50 'T. L. . 588. 


85. Add. Annotation :--Consd. Ite Stollery, Weir 


v. Treasury Solicitor (1926), 134 L, T. 430. 


89. Add. Annotation :—Refd. Davy v. A.-G. (1934), 


50 T. L. R. 588. 


90a. —-— Allegation of bigamous marrlage— 


—Conclusive evidence required.|— HAYWARD 
v. HAYWARD (1928), 72 Sol. Jo. 469. 

A.-G. 
(1934), 50 T. L. R. 588. 


95. Add. Annotation :—Refd. Davy v. A.-G. (1934), 


50 T. L. R. 688. 


Se NS SR eee eee en meee: Pa eeeeeedial 


75i.— —— Whether ‘adninble 

to prove access befor rriage. |—There 
is no rule of law that eridenee nega- 
tiving intercourse before marriage is 
inadmissible to disprove the paternity 
of a child born in wedlock but con- 
ceived before -—MCLEAN v». 
McLEAN, [1931] N. Z. L. R. 167.—N.Z. 
79a i. Statement to district registrar 
birthe.}—A statement as to the 
pasticulars of the birth of an {llegiti- 
mate child signed by ita mother, 
a married woman, before the district 
reusinttar of births, is not admissible 
evidence against her to prove her 

adultery ae it is evidence 

e child.— JESSOP v. JESSOP 


bastardise th 
(1931), 48 N. “s. W.W.N. 78. -—AUS. 


92 1. Evidence as habe. ‘legitimacy— 
Declaratinn in matter of pedigree—By 
deceased member of family—By father.} 
—A husband or wife is entitled to 
give evidence as to events prior to 
their marriage even though such evi- 
dence may have the effect of bastardis- 
ing a child born in wedlock. Upon an 
application by A. for maintenance 
under Testator’s Family Maintenance 
& Guardianship of Infants Act, 1916, 
it appeared that A. was born about 
seven weeks after the marriage of his 
mother with M. Declarationa by M., 
who was deceased, were tendered in 
evidence to show that. although M. 
had peen intimate with his wife about 
four months before their marriage, 
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A. was not his son, & that his wife had 
admitted that fact :—Held: the evi- 
dence was not rendered inadmissible 
by reason of the rule Jaid down In 
Ruseell v. Russell, No. 708, & the 
declarations of M. were admissible as 
evidence to prove matters of pedigree. 
— Re orem ee ae RK. N.S. W. 
404; 44 N. . 106.—AUS. 


aw, Admission in form under Vita 
Statistics <Act.}—A form voluntarily 
signed by the parent under Vital 
Statistics Act, acknowledging 8 child 
as illegitimate, is admissible in a case 
not concerning any title or right of the 
children. mas star a use) DL. R. 
164; O.R.1 


Cases 96—130¢. 


Add. Citation :—previous proceedings (1861), 
2 Sw. & Tr. 465. 


ENGLISH AND Empire Dicrest SUPPLEMENT. 
97. Add. Annotation :—Refd. Davy v. ‘A.-G, (1934), 


50 T. L. R. 588. 


Part Il-—Mode of Determining Question of Legitimacy. 


(11. 


121. 
127. 


SUB-8ECT. 1 (p. 369.) 


Legitimacy Declaration Act, 1858, is now re- 
placed, except as to sect. 3, ‘by 8. 0. J. (Con- 
solidation) Act, 1926, s. 188. 

For “* a person who has no interest in opposing 
a petition will not be cited,’ read ‘‘a person 
not cited, who has no real interest in opposin 

a petition for a declaration of legitimacy, 

not be allowed to intervene.” | 

Add. Citation :—1 New Rep. 107, 378. 

Add. Annotation :—Apld. Rutter v. srUtter, 
[1921] P. 186. 

After this case add :— 

.}--See note to Sub-sect. 1, supra. 








129a. ——— Issue directed at same time as main 


1380a. Under 


suit.J—Drar v. DEAR & CLARK (1936), 80 
Sol. Jo. oe 


egitimacy Act, 1926 (c. 60)— |. 


Parties fis eld: in a suit, to which only a 


husband & wife were parties, the ct. was not 


Annotations :—Apld. 


competent to find the facta necessary to make 
the child a legitimated child by virtue of 
the above Act.—BEDNALL v. BEDNALL & 
SHIVUSSAWA, [1927] P. 226; 96 L. J. P. 150; 
ro L. T. 632; 48 T. L. hy. 699; 71 Sol. Jo. 
Green v. Green, {1929} P. 101. Refd- 


Jones v. Jones (1929), 98 L. J. P. 


180b. 








.}—The ct. "We no jurisdiction 
to make an order for custody in divorce 
proceedings in the case of a child of the 
parties. who was born before their marriage 
& had not been declared legitimate in accord- 
ance with Legitimacy Act, 1926 (c. 60). 
Such an order for custody would imply a 
declaration of legitimacy, which cannot be 
made by the ct. in proceedings in which the 
child & other persons interested are not 
represented.—GREEN v. GREEN, [1929] P. 
101; 98L. J. P. 58; 140 L. T. 93; sub nom. 
G.v. G., 45 T. L. R. 7; 78 Sol. Jo. 111. 


Annotations :—Folld. Jones v. Jone (1929), 98 L. J. P. 74. 


Rofd. 13 ert ia (1931) 1 K. B. 317; 


Lindsay v. Lindsay, 


(1934) P 


130c. 








-}—If a child is born to a couple 
who afterwards marry, & is re-registered on 
the authority of the Registrar-General under 
the rules provided in pursuance of Legiti- 
macy Act, 1926 (c. 60), as legitimated, & if 
the mother of the child subse uently secures 
a divorce, the ct. has no jurisdiction to grant 
her an order for the custody of the child, 
because such an order would imply a declara- 
tion of the legitimacy in procee 8 in which 
the child & other parties interested are not 

arties.— JONES v. JONES (1929), 98 L. J. P. 

4; 140 L. T. 647; 45 T. L. R. 292; 738 
Sol. Jo. 192; 29 Cox, ©. C. 338. 


130d. ——— Petition on behalf of several persons— 


PART II. SECT. 2, SUB-SECT. 1. 
aj. Jurisdicti court.) — Held: 
Legitimacy Declaration Aot, 1858 


Procedure.]—A petition for legitimation can 
only be presented by the party to be legiti- 
mated. Persons having a common interest 
must proceed by separate petitions, but leave 


on of make a 





130g. —— Costs—Of 


(Imp.), | pbb the ct. jurisdiction to 
eeimesy upon 


eclaration of 
a direct application for 
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may be obtained for them to be heard together 
with one set of affidavits & one body of 
evidence. Interested parties must be brought 
before the ct. Notice of the proposed petition 
must be given to the A.-G. one month before 
ek A. B.’s PETITION (1927), 96 

. P. 155; 188 L. T. 643; sub nom. Re 
CLAYTON’S PeEtTrTIon, 48 T. L. R. 659; 71 
Sol. Jo. 643. 


130e. ——- Hearing —- Whether in camera.] — A 


petition filed under the above Act for the 
legitimation of a person who was born 
illegitimate, but whose parents were married 
subsequently to his birth, is not a pro- 
ceeding which entitles petitioner to a hearing 
in camer€.—GREENWAY v. A.-G. (1927), 44 
T. L. R. 124; 71 Sol. Jo. 882; sub nom. Re 
A. B.’s PETITION, 97 L. J. P.1043 sub nom. Re 
O. D.’s PETITION, 188 L. T. 208. 


Ban oaton: :—Refd. Re Lowe, Stewart v. Lowe, [1929] 2 Ch. 








Hearsay evidence—Admissibility. ] 
"—The rule in pedigree cases that declarations 
of deceased relatives made ante liem 
motam are admissible in evidence extends to 
proceedings under Legitimacy Act, 1926 
(c. 60). The declarations are admissible in 
the latter class of proceedings in spite of the 
fact that the legal relationship of the de- 
clarant to the party sought to be legitimated 
is incidentally part of the subject-matter for 
decision. Although the party sought to be 
legitimated is filius nulliws until decree & 
therefore before decree can have no relations, 
the result of excluding the declarations would 
be to take away by a rule of evidence the 
benefit that the statute intended to confer 
upon persons whose birth has been originally 
illegitimate apart from the operation of the 
statute. 

The true construction to be placed upon 
the limitation ante litem motam in cases of 
legitimation is not a reference to the com- 
mencement of proceedings under the statute 
but the origination of controversy in the 
family in which legitimation is sought 
sufficient to create bias in the minds of its 
members at the moment of their declarations 
which are subsequently put forward as 
evidence.—Re Davy, [1935] P. 1; sub nom. 
Davy v. A.-G., 103 L. J. P. 115; 151 L. T. 
562; 50 T. L. R. 588; 78 Sol. Jo. 618. 


Attorney-General. ]|—On 
this petition under Legitimacy Act, 1926 
(c. 60), for a declaration of legitimacy per 
subsequens matrimonium, where the declara- 
tion was made as prayed, the application of 
counsel for the A.-G. that petitioner should 
pay the A.-G.’s costs was granted. Counsel 
stated that the A.-G.’s ingtractions were to 
use discretion as to the particular cases of 
that kind in which costs should be claimed.— 
CUNLIFFE v. A.-G. (1934), 103 L. J. P. 114; 
50 T. L. R. 696, n.; 78 Sol. Jo. 520. 


Re G., tee 1 W. W. R. 978; 63 
ae 365; 17 Alta L. R. 473.— 





t purpose.— 


Vol. I1l.—Bastardy. Cases 182—144a. 


Part IIl—Legitimation by Subsequent Marriage. 


132. Add. Annotations :—Consd. Re Askew, Marjori- 
banks v. Askew, [1930] 2 Ch. 259. Refd. 
Boldrini v. Boldrini & Martini, [1932] P. 9. 


184. Add. Annotation :—Consd. Re Askew, Marjori- 
banks v. Askew, [1930] 2 Ch. 259. 


135. Add. Annotation :—Consd. Abraham (B. & J.) 
v. A.-G., [1934] P. 17. 


186. Add. Annotation :—Consd. Re Askew, Marjori- 
banks v. Askew, [1930] 2 Ch. 259. 


138. Add. Annotation :—Refd. Bryce v. Bryce, 
[1933] P. 83. 


141a. ——— -—— Germany.]——- Re ASKEW, 
MARJORIBANKS v. ASKEW, No. 152a, post. 


142a. Under Legitimacy Act, 1926 (c. 60)—Parent 
married to third party when petitioner born— 
Petitioner with foreign domicile.}—Though 
the Legitimacy Act, 1926 (c. 60), does not 
in general permit the legitimation of a person 
born before the marriage of his parents if 
either parent was married to a third person 
when the illegitimate person was born, this 
restriction does not apply when the person 
seeking to be declared legitimate is domiciled 
abroad, & when by the law of the domicile 
he would be legitimated per subsequens 
matrimonium. In this case the infant 
petitioner & his father, a British subject, were 
domiciled in Germany. When the petitioner 
was born there was a subsisting marriage 
between his father & a woman not the 
petitioner’s mother. The father was divorced 
in Germany, & married the mother of his 
son. By German law petitioner was thereby 
legitimated :—Held : under the joint oj:-ra- 
tion of Legitimacy Act, 1926 (c. 60), aa. 2, &, 
the infant petitioner was entitled to a 
declaration of legitimacy.—CoLLIns v. A.-G. 
(1931), 145 L. T. 551; 47 T. L. R. 484; 75 
Sol. Jo. 616. 


——— Marriage subsequently declared 
void for incapacity.}—A man went through a 
form of marriage with a woman in 1909. 
Another woman, then unmarried, bore him 
a child in Apr. 1929. The man was granted 
in May, 1929, a decree of nullity of the 1909 
union on the ground of the woman’s inca- 
pacity. He married the mother of his child 
in Nov. 1929, after the decree of nullity had 
been made absolute. On a petition for a 
declaration of legitimacy on behalf of the 
child it was held that, as the retrospective 
effect of the decree of nullity was to declare 
that there had been no marriage in 1909 at 
all, the man was in fact free to marry when 








142b. 


the child was born in Apr. 1929, & the child 
was entitled under the Legitimacy Act, 1926, 
to the declaration sought.—NEWBOULD v. 
A.-G., [1931] P. 75; 100 L. J. P. 54; 144 
L. T. 728; 47 T. L. R. 297; 75 Sol. Jo. 
174. 


Annotation :—Conad. Siveyer v. Allison, [1935] 2 K B. 403. 
142c. ———- Court must be satisfied as to parentage.] 


142d. 


144a 


—Where a petition for a declaration of legiti- 
macy under Legitimacy Act, 1926 (c. 60), 
was presented on behalf of a young woman: 
of unsound mind who was entitled to an 
estate of some £11,000, the ct. was not 
satisfied with the proof of parentage adduced, 
& dismissed the petition.—S. (OTHERWISE U.) 
v. A.-G. (1931), 146 L. T. 144; 48 T. L. R. 66. 


Child conceived after presentation of 
divorce petition by mother-—Born after decree 
absolute.]—Mrs. S., on Mar. 14, 1929, pre- 
sented a petition for divorce. In Apr. & 
May, 1929, she was living apart from her 
husband & was constantly seeing a man 
named M. A decree nisi on the divorce 
petition was granted in June, 1929, & was 
made absolute on Jan. 13,1930. On Jan. 23, 
1930, Mrs. S. gave birth to a child—the 
present petitioncor—& Mrs. S. & M. were 
married on Mar. 20, 1930. In her divorce 
petition Mrs. S. made no disclosure of 
adultery. M. was now seeking a divorce & 
asking for the custody of the child, & the 
Alaa petition was for a declaration that 
the child of M. & Mrs. N. was legitimated 
per subsequens matrimonium :—Held: the 
presumption that the child was the lawful 
issue of Mr. & Mrs. S. was rebutted by the 
evidence, & a declaration ought to be made 
under Legitimacy Act, 1%26 (c. 60), 8. 2, that 
the child petitioner was a legitimated person 
within sect. 1 of the Act.---MATURIN v. A.-@., 
(1938] 2 All FE. R. 214; 547. L. R. 627; 82 
Sol. Jo. 275. 

_—  . ]—FQu.: ~=whether a 
child, born in Scotland, of parents domiciled 
there, who at the time of his birth were not 
married, but who afterwards intermarried 
in Scotland, neither having in the meantime 
married any other person, can take as heir 
lands of his father in England. 

It is said that the lex loci ret stie must 
govern the succession to real estate. Un- 
doubtedly it must (LoxD BrouGuaM, C.).— 
Doge d. BIRTWHISTLE v. VARDILL (1835), 2 
Cl. & Fin. 5671; 9 Bli. (N. S.) 32; 6 E.R. 
1270. 








PART III. SECT. 1. England by virtue of the British Legi- | 1890. Subsequently, on Mar. 14, 


» 1926 fe. 60). 


M. claimed 1907, her parents married one another. 


timacy ‘A 
sk. Subsequent marriage of parents in | t. be one of the lawful next-of-kin of | Pitt.'s father who had been born & 
England—Child acquiring domtctl in | her father’s sister, who died intestate | had lived all his life in the County of 
whose estate was {| Antrim, dicd on Feb. 26, 1915. M. 


Iniario Levitimaticn Act, 1921 
the su 


(c. 53). +-W. was born out of wedlock | 0? pe ted ay of er 


nistration proceed- | who was a sister of pitf.’s father. died 


in England ; his parenta subsequently | jngs in the Irish Free State:—Held: | on Feb. 17, 1936, intestate & un- 
ate Gin teenie tea Bb o Mot claim wae goods ra darsge ree near ee The ST ere 

° imacy Was one OI 8 us, us CONSIS oO 6c en of brothers & 
are, & acguired 4 domicil in Ontario | depended on the law of domicile, & aa | sistera who had predeceased her :— 


. was legitimate.—Re W. M. 


te in England on | Held: the words ‘ doiniciled in 


1998] 2D. LR. aT 2 58 OL. was tima 
AN. ° ot Aug. 9, 1930, she waa also legitimate | Northern Ireland” in Legitimacy Act 


611.—CAN. in the Trish 


Free State, her legitimacy | (Northern Ireland), 1928, 3. I (1), 


nder macy not be dependent on the rie gee! should be interpreted as ‘ domiciled 
gett mai ga aoe heat ont N - 13 of 1931) of the Iris in that portion of Ireland which is 


c. 60).}-—-M.’s parents were not married | Act, 1981 (No 


until two years after her birth. Their | Free State—Re Hacerpaum, [1933] | now Northern Ireland,” & conse- 


marriage took place in land in | I. R. 198.—IR. 
1876, her father being domiciled in 
England. M. 


Under 


quently pitf. was entitled to take an 
interest in the estate of M.—He M., 


142a tf. Legitimacy Act, Y 
became legitimate in | 1928.}—Pitf. was born on Mar. 23, | (1937) N. I. 151.—IR. 
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148. 


Add. Annotation :-—-Refd. Abraham (B. & J.) 
v. A.-G., [1934] P. 17. 


152a. On exercise of power of appointment.}—For 


the purpose of the exercise of a power of 
appointment a child which is legitimate by 
the lex domicilii will be treated as legitimate 
by the English Cts. 

Under an English marriage settlement of 
1893, funds were settled on trust for J., the 
husband, who was the settlor, his wife F., 
& the issue of the marriage, but in the event 
of a future marriage the husband had power 
to appoint part of the funds to the children 
of that marriage. There were issue of the 
first marriage, two children. About 1909 
J. separated from F., who lived in Switzer- 
land with her two children until her death 
in 1918. J. had acquired a German domicil 
before 1911, & his first marriage was dissolved 
in June, 1911, by a ct. in Germany having 
jurisdiction, the decree nisi being made 
absolute on July 27,1911. On Apr. 20, 1912, 
J. married his second wife A., with whom 
he had cohabited since 1909. M., their 
acknowledged daughter, had been born on 


152c. 


Jan. 30, 1911, at Zurich, & by German law |. 
the marriage gave her the status of legitimacy. }. 


By deed poll, dated June 13, 1918, J. pur- | 


ported to revoke the trusts relating to a 


. portion of tho trust funds under the marriage 


settlement of 1893, & appointed the income 
of that portion after his death to A., & after 
her death he appointed the capital to M. 
J. died in 1929 :—Held: (i) the lex domicilii, 
that is German law, was applicable; (2) the 
lex domicilii, in ita widest sense being 
recognised by the Iinglish Cts., M. was a 
legitimate child of J.; & (3) J. had validly 
exercised the power of appointment in favour 
of M.—Re ASKEW, MARJORIBANKS v. ASKEW, 
[1930] 2 Ch. 259; 99 L. J. Ch. 466; 143 
L. T. 616; 46 T. L. R. 539. 


152b. Under Legitimacy Act, 1926 (c. 60)—Death 


157. 


161. 


162. 


168. 


after marriage of parents—Before operative 
date of Act—Rights of (ssue.|—-M. had two 
illegitimate children, a sun & a daughter, by 
L., whom she subsequently married in 1905. 
The son died in 1919 leaving issue. L. died 
in 1919. M. died in 1928 intestate :—Held: 


ENGLISH AND Emprre Diarest SupPLEMENT. 


the son having died before above Act came 
into force, his issue took no share of M.’s 
estate.—Re LOWE, STEWART v. LOWE, [1929] 
20h. 210; 98 L. J. Ch. 440; 141 L. T. 428 ; 
45 T. lL. R. 484. 


Meaning of ‘* disposition.’’]—The first 
deft. was a person legitimated by Legitimacy 
Act, 1926 (c. 60); & as her parents were 
married in 1915, the date of legitimation 
was Jan. 1, 1927, being the date when the Act 
came into operation. The will of her grand- 
father who died in 1922, after a life interest to 
her father, gave certain funds to be shared 
between the ‘ children” of her father who 
should survive that father. The father died 
in 1928. Under Legitimacy Act, 1926 (c. ‘ar 
she was entitled to take as a “ child ”’ 

respect of any ‘ disposition’? coming into 
operation on or after Jan. 1, 1927. Ou the 
one hand it was contended that the will was 
the ‘‘ disposition,’ & as this came into opera- 
tion in 1922 she could not take; &, on the 
other hand, it was contended that the bequest 
was the “ disposition,’ &, as this was con- 
tingent, it did not come into operation until 
1928 upon the happening of the contingency : 
—Held: the ‘ disposition ’’ was the will & 
such legitimated person did not take under 
the gift to ‘‘ children.”—Re HEpwortn, 
RASTALLv. HEPWORTH, [1936] Ch. 750; [1936] 
2 All EK. R. 1159; 105 L. J. Ch. 380 155 
L. T. 250; 52 T. L. R. 694; 80 Sol. Jo. 672. 





Spct. 3.—UNDER LEGITIMACY ACT, 1926 (c. 60). 


Mode of determining 
Nos. 130a-130g, ante. 
Effect of Act—On rights of succession to 
intestate.]|—See No. 152b, ante. 

—— Intestate of unsound mind.J— 
See DESCENT, No. 283c, post. 

On right to take under will.]—See No. 
152c, ante. 

On nationality.J—See ALIENS, No. 20a, 


legitimacy. ]—See 











ante. 


Conditions of legitimation.]—See Nos. 142a, 
142b, 142c, 142d, ante. 


Part IV.—Legal Position of Bastard. 


Add. Annotation :—Consd. Re Phillips, Re 
Howard, Charter v. Ferguson, [1919] 1 Ch 
128 


Add. Annotations :—Refd. Re Askew, Marjori- 
banks v. Askew, [1930] 2 Ch. 259; Boldrini 
v. Boldrini & Martini, [1932] P. 9. 


Add. Annotation :—Refd. Re Askew, Marjori- 
banks v. Askew, [1930] 2 Ch. 259. 


After this case add :— 

.}—See, now, Law Reform (Mis- 
cellaneous Provisions) Act, 1934 (c. 41), 
s. 2 (1). 








166. 


170. 


178. 
179. 


Add. Annotations :—Refd. Papadopoulos v. 

he apopoulos, (1930] P. 55; He Ross, Ross 
aterfield, [1930] 1 Ch. 377. 

After this case add :— 

Right to succeed to mother on intestacy.}— 

Sce Legitimacy Act, 1926 (c. 60), 8. 9. 

After this case add :— 

Right of mother to succeed on intestacy. ]— 

See Legitimacy Act, 1926 (c. 60), 8. 9. © 

Add. Annotation :—Consd. Re Hyde, Smith 

v. Jack, [1982} 1 Ch. 95. 

Add. Annotation :—Refd. Re Hyde, Smith v. 

Jack, [1932] 1 Ch. 95. 





1541. Nulitus Alius—Ertent of rule.) 
—Held : does not p 
— Re ConNoR, (1919) 11. R. 3861.—IR. 


PART IV. SECT. 1. 


revail in a ct. of eq. 


PART IV. ale abs. SUB-SECT. 2.— 


167 iii. —-—— Right of Crown to escheat 
not affected— Although intestate legitima- 


68 


‘pear ue ert ke 
R. 1177; 56 


ised 
dee Wee (10381 2D. 2 aa 


199. 
200. 


204. 


Vol. Ul.—Bastardy. Cases 199—262. 


Part V.—Rights and Liabilities towards the Bastard. 


Add. Annotation :—Refd. Re Carroll, [1931] 
1 K. B. 317. 
Add. Annotation :-—Retd. Re Carroll, [1931] 
1K. B. 317. 
Add. Annotation :—Refd. Re Carroll, [1931] 
1 K. B. 817. 


204a. S. P. Ex p, EMERSON (1895), 11 T. L. R. 


206. 


207. 


208. 


218, D.C. 

Add. Annotation :—Consd. Green v. Green, 
{1929] P. 101. 

Add. Annotations :—Consd. Green v. Green, 
eee P. 101; Re Carroll, [1931] 1 K. B. 
Citation :-—For 
read ‘‘ on appeal.”’ 
Add. Annotation :—Refd. Re Carroll, [1931] 
1K. B. 817. 


‘“‘ subsequent proceedings” 


see P. R. v. CLAYDON (1859), 34 L. T. O. S. 


young to have any views of its own, where 
the character of the mother is not attacked, 
it is the duty of the ct. to give effect to the 
wishes of the mother with regard to the 
religion & education of her child, because, 
according to the whole tenor of the autho- 
rities, unless the character of the mother is 
such that her wishes with :egard to those 
matters may be disregarded, the mother has 
a legal right to require that her child shall 
be brought up in her religion in which the 
child has been baptised. So far as religious 
education is concerned, “the authorities 
require the ct. to give the gravest con- 
sideration to the wishes of the parents; in 
the case of an illegitimate child, of the mother. 
—Re CARROLL (J. M.), [1931] 1 K. B. 817; 
100 L. J. K. B. 118; 144 L. T. 383; 95 
J.P. 25; 47 T. L. R. 125; 75 Sol. Jo. 98 ; 
29 L. G. R. 152, C. A. 


211. Add. Annotation :—Retd. Re Carroll, [1931] | 227- Add. Annotation :—Retd. Re Carroll, [1931] 
1 K. B. 817. 1K. B. 317. 
214, Add. Annotaticn :—Refd. Re Carroll, [1931] | 998, Add. Annotation :—Refd. Re Carroll, [1931 
1K. B. 817. 1 K. B. 817. 
215. Add. : oo e 
1 K. B31. ea ee “Ament Ceoeuiie. Gee ille 
u = 
225. ae msgs on Re prune. cee gitimate child to perpetual maintenance 
So ee eee against the putative father & his estate, is 
a contrary to public policy. 
226. Add. Annotations :—Folld. Re Carroll, [1931] (2) The right to a posthumous affiliation 
1 K. B. 317. Refd. Green v. Green, [1920] order is a cause of action unknown in England. 
P. 101. —Re MACARTNEY, MACFARLANE v. MACART- 


226a. 


Part VI.—Affiliation Proceedings 


259. 


198 {. Father’s 
Father maintaining child.j—Held : 
2 Vict. c. 56, @. 
obligation on the father to support & 








-}—In determining the question 
of the custody of an illegitimate child, too 


under Colonial 


Add. Annotation :—Distd. Boyce v. 
[1922] 1K. B. 149. 


PART V. SECT. 1. 


right to custod 


y— eae 
1& O. L. R. 46. 


43, imposed an sm. 


Cox, | 262. 


(Ontario), although cared & provided 
for by a third Pee —ifte 8. (1919), 45 


ae ae bear re A 


NEY, [1921] 1 Ch. 522; 90 L. J. Ch. 


124 L. T. 658; 65 Sol. Jo. 435. 


$14 3 


and Kindred Proceedings 
Statutes. 


Add. Annotation :—-Distd. Boyce v. 
[1922] 1 K. B. 149. 


Cox, 


PART V. SECT. 4. 
pi. -——— Child born before 
Children of Unmarried Purents Act, 
1921 (Ont.) (c. 54).}-—Held: the futher 
fa not Hable to be prosecuted.— Rh. v. 





of Infants 


maintain an infant illegitimate son, 
which obligation the father was willin ing 
to fulfil, & had fulfilled until prevenie) 
by the mother, & the father was prima 
facie entitled to the custody of the child. 
—Re GAVAGAN, (1922) 1 I. R. 148.—IR. 


205 via. —— —— —— ——.}- 
WALTER v. CULBERTSON, [1921] S. C. 
490; 58 Sc. L. R. 401 .—SCOT. 


205 ixa. .} 
Held: a parent should not be deprived 
of the heared of an infant unless it is 
shown that the parent has abandoned 
or deserted it, or that his conduct has 
been such as to disentitle him to its 

, or that he has allowed it to 





——eee 0 ee ee fe 


be bruught UP by another rson at 
grt reon’s expense.—Re P., [1922] 

. R. 853; 63 D. L. R. 430; 17 
kes . R. 493.—CA AN. 


sl. ** Neglected child *’—Who ta.}—- 
An illegitimate child whose mother fe 
unable to maintain it in a “ ected 
child * within Children’s Protect tion Act 


Act, R (c. 101)—Not 
applicable to tllegitimate child).—Re 
8., £ EQUAL GUARDIANSHIP OF 
INFANTS AcT, [1927] 2 D. L. R. 01; 
(1927] 1 W. W. R. 441; 38 B.C. R 
285.—CAN. 


PART V. SECT. 3. 











227 il. .}-~-In the case 
of the father of a legitimate child, if he 
has not waived or forfeited his right 
by condnet, the ct. will allow his wishes 
on religion to control the faith of the 
child, even after his death, but, In tho 

se of the mother of an illegitimate 
child, will only do so so long ae she is 
living, & the obligation to support the 
child remaina. here special facts 
nullify or negative the application of 
any rule of law or practice compellin 
the ct. to yield to the wishes of a paren 
as to the religion of a child, pune ct. is 


bound solely to to the 
welfare of the ehild he 
{1919} 1 I. R. 361.—IR 


59 


CONNOR, | 


O'DONNELL (1923), 89 Can. Crim. Cas. 
94.—CAN. 

sn. Munictpality—Child over str— 
Child Welfare Act, C. A., 1924 & 1927.] 
—CARTIER RURAL MUNICIPALITY v. 
DIRECTOR OF CHILD WELFARE, (1931] 
2D.L. R. 845; 2W.W.R.7; 39 Man. 
L. R. 429.—CAN. 

80. lillegitimate Children’s Act, 1027 
—Object of Act—Protection o child. }-—— 
MCLELLAN t. TURNER (1929), 1 M. P. 
R. 279.—CAN. 


PART VI. SECT. 1, SUB-SECT. 1. 


253 fi. ——.+—Under Children of 
Unmarried Parents Act, 1921, the 
father of an illegitimate child {s liable 
for the maintenance & care of the 
mother before, at, & after the birth 
of the child, notwithstanding that the 
child is atill- born.—Re KIRKPATRICK 
& MonoUGRAY, ert 3D. L. R. 546 ; 


60 O. L. R. 495 
*p. Birth before passing of Children 
of Un » 1923 (ce. 59) 


married Parents A 


Cases 262a—278a. 


ENGLisH AND Empire Digest SUPPLEMENT. 


262a. ——- ———- Under separation order.]—An | 274a. —— After death of father.|—Re MAcARTNEY, 


unmarried woman was delivered of a child. 
The putative father made payments for ite 
maintenance within twelve months. Subse- 
quently the mother married another man, who 
maintained the illegitimate child till the 
mother obtained a separation order on the 
ground of his cruelty. No provision was 
made in the order for maintenance of the 
Wegitimate child :—Held: the mother was 
a ‘‘ single woman ”’ within 1872 Act, s. 3, the 
effect of a separation order being to confer 
on her the status of a feme sole.—BOYcE v. 
Cox, [1922]1 K. B. 149; 91L. J. K. B. 122; 
126 L. T. 254; 85 J. P. 279; 38 T. L. R. 
51; 66 Sol. Jo. 142; 20 L. G. R. 686; 27 
Cox, C. O. 1389, D. CO. 


268. Annotations :—For “‘ R. v. Suffolk JJ. (1884), 
12 J. P. 426” read “ R. v. Suffolk JJ. (1848), 
12 J. P. 426.” 
Add. Annotation :—Refd. Brown v. Leech 
(1924), 88 J. P. 208. 

264. Add. Annotation :—Refd. Brown v. Leech 
(1924), 88 J. P. 208. 

267. Add. Citation :—-26 Cox, C. O. 129. 

274. After this case add :— 


( Alta.).]--The above Act appliea, where sh. 
its conditions are complied with, to ¢ 
child born before the Act was passed or 


Marriage of person under sixteen.] 
—See Age of Marriage Act, 1929 (c. 36), 5. 2 











278a. —— 


Widow.}—A widow is an 
** unmarried woman ’’ within sect. 41 


of Child Welfare Act, C. A., 19 


MACFARLANE v. MACARTNEY, No. 241a, ante. 


.J}—(1) A woman who was with 
child went to stay at the house of her sister, 
who lived in a different petty sessional 
division from that in which the woman 
usually resided. The woman went home to 
be confined, & fourteen days after the birth 
of her child she went back to her sister & 
stayed with her for a month. Hight days 
after the commencement of this visit the 
woman applied to a justice of the peace 
acting for the petty sessional division of the 
place where her sister resided for a summons 
against the man alleged by her to be the 
father of her child:—Held: the woman 
resided in that petty sessional division within 
1872 Act, s. 3, so as to give the justices of 
that petty sessional division jurisdiction to 
make an affiliation order against the putative 
father, as that sect. did not require that the 
application should be made to a justice of the 
peace acting for the petty sessional division 
of the place where the woman usually or 
permanently resided. 

(2) Where an affiliation order has been 
made which is not appealed against, or where 
there has been an appeal to quarter sessions 
against the order & the appeal has been dis- 





Interpretation Act, R.S.A., 1922, were 
sufficiently cornmprehensive to confer 


24.— | on the Acting Deputy A.-G. the 


came into operation.—ANDERTON wv. 
SKROKA, a) 2D. L. R. 488; Seed 
1 W. W. R. 1019; 21 mrt L. R. 100; 
affa. [192 BT 1 W. W. R. 543.—CAN, 


sq. Birth before pa hoes of Child 
Welfare Act, 1927.J)—The HNability which 
sect. 145 of Child Welfare Act, 1927, 
c. 60, imposes on the father of an 
flogitimate child to contribute to its 
maintenance extends to the main- 
tenance of a child born before the Act 
came into gee —KARST ?. BERLINSKI, 
(1930) 2 W. R. 417; 4D. L. R. 
884; 248. L. MA 534.-—-CAN 

sr. Ltirth outside ‘Alberta — Children 
of Unmarried Parents Act, 1923 (ec. 50) 
( Alta.) applicable. .}—Mounro vw. LEED- 
NAM, (1925) 2 D. L. R. 6043; [1925] 1 
W.W.R. 1113: 21 Alta. L. R. '15.— CAN. 


PART VI. SECT. 1, SUB-SECT. 2. 


st. A Pen for preliminary ex- 
penses—FProof o eee gnancy— Suffi- 
ciency. }—-On the hearing of an applica- 
tion for preliminary expenses under 
Child Welfare Act, 1923, the only 
evidence to prove that the woman was 
quick with child was a_ medical 
certificate which was in the followin 
terns: “I have this day examine 
W. & find that she is p ant. 
estimate the period of tion as 
about 4¢ to 5 months ” :—Held: this 
did not amount to proof that she was 
we with child &s required by Child 

elfaro Act, 1923, 8. 70, & the magis- 
trate had no jurisdiction to eas 
an order.— Hr p. FauRry (1929), 
6. R.N. 8. W. 352; 46 N.S. W. 
135.—AUS. 

sv. Whether mother must be unmarried. | 
—The mother of an illegitimate child has 
the right to apply under Child Welfare 
Act, 1924, for sa summons or warrant 
againet the alleged father ony if she 
ig unmarried. Under the law of 
England as it stood on July 15, 1870, 
& husband is responalble for the 
maintenance of all the arpa of his 
wife born before her marriage to 
whether thoy were legitimate or 
legitimate: and that le is the law 
of Manitoba. —Lana v. eye figse) 
1W. W.R.1; 3D. L. R. 671.— 


Been ee v. Repa, ([1933] 1 D. L. R. 
776; ] . W. R. 122; 41 Man, L. Rh. 
31; 59 ©. O. O. 217.—OAN. 

ad. Divorced woman, J—A 
woman who has been married & 
divorced & who is not now married is 
a “single woman ”’ within the dcfini- 
tion of * mother” In Children of Un- 
married Parents Act, R.S.B.C., 1924, 
& is, therefore, entitled to prosecute 
affiliation proceedings Sg — 
DODD v. ILcoXx, [1936] 1 W. W. R. 
ee eae 4D. L. R. 797; 64 Can. 

O. 0. 238.—CAN. 

af. .}—A child born of a marricd 
woman may be held to be *‘ born out 
of wedlook’’ within sect. 11 (a) of 
cade of Unmarried Parents Act, 
1923 an affiliation order may be 

eaten on her complaint.—-K. v. K., 
fi 1937] 2 W. W. Tt. 678.—CAN. 


PART VI. SECT. 2. 


271 iii. Limitation of action— 
What amounts to gift.}—The making of 
a gift, in the present case a pair of shoes, 
ne the alleged father to an illegitimate 

ild is not a payment of ‘‘ money for 
the maintenance of the child "’ within 
the se ae section of Child Welfare 











Act, R oo 0.—CAMRUD v. 
ao [1935) 2 WwW. W. R. 655.— 


sw. Who may lay complaint—Chil- 
dren of Unmarried Parents dct, 1923 
(c. 50) (Alta.).}—The deputy A.-G. of 
Alberta may authorise another person 
to act for the Superintendent of Neg- 
lected & Dependent Children in laying 
a complaint under the abuve Act. 
Such autborisation may be sufficiently 
given by ae ary Se ea. v. LEERD- 
HAM, [1925] 2 R. 604; eet 
1 W. W. R. ia 21 Alta. 
75.—CAN. 

sx. ——.]—-A complaint in 
on was laid by an inspector in 

e child welfare branch of the depart- 
ment of the A.-G.; & his authority 





to lay it, which was attached to the 
comp t, urported to be conferred 
by the ‘' Ac Deputy Attorney- 


General’? :—Held: sect. 11 of Public 
Service. Act, R.S.A., 1922, & sect. 26 of 


60 


authority to instruct the inspector to 
lay the iuformation for & in the place 
of the superintendent of child welfare. 
——FLETCHRER v. NAHAYOWBRY, 11935] 3 
W. W. R. 193; 4D. L. R. 

Can. C.C. 296; § i. (Can.) 148.— 
CAN. 


eel 





a i. .}—Where the affi- 
davit filed by the mother stated that 
deft. was the father of the child, not 
“really the father ’’ as required by 
Children of Unrurried Parents Act, 
8. 26:—Held: the omission of the 
word ‘ really ’’ was fatal, & the action 
should be dismissed.—LANCASTER vv, 
VAUGHAN (Na, 2) (1924), 33 B. C. RR. 
440.—CAN. 


sy. Fight to apply for maintenance— 


Notwithstanding agreement between 
mother d father.}—Held: such an 
agreement does not bar another 


pens right of action under Child 
elfare Act, Hate oe v. BER- 
LINSKI, [1930] 2 Ww. 417; 4 
D. L. R. 884; Prin L. R. coe —CAN. 


Previous nullity decree— 
Whether res judicata.J—In atftiliation 
yroceedings under Child Welfare Act, 
2.8.S., 1930, resp. raised the pre- 
liminary objections of lis alibi pendens 
é& res judicata, the facts being: in an 
action in the King’s Bench he had 
obtained a decree that the marriage 
solemnised between him & the com- 
plainant herein, of which the child in 
question bercin was an issue, was null 
& void. The complainant herein had 
counterclaimed in said action for the 
custody of said child & sthe other 
children of the alleged marriage & for 
an order for permanent maintenance 
by the pltf. of herself & said children. 
The counterclaim was dismissed. Sub- 
sequently on & second issue as to the 
custody of the child in question herein 
it was ordered that the deft. in the 
action, the complainant herein, should 
have the custody of the child :—Held : 
the question of the maintenance of the 
child in question herein had not been 
tried or determined in the “King’s 
Bench &, therefore, that question was 
not res judicata. —WASILENKO v. WASI- 
LENKO, [1937] 1 W. W. R. 129.—CAN. 





missed, & subsequently an application is 
made to justices to enforce the order by the 
issue of a distress warrant, the justices have 
no jurisdiction to enter into any inquiry as 
to the validity of the original order.—R. v. 
LANCASHIRE JJ., Ex p. TYRER, [1925] 1 K. B. 
200; 94 L. J. K. B. 381; 
89 J. P. 17; 41 T. L. R. 103; 69 Sol. Jo. 
194; 28 L. G. R. 32; 27 Cox, C. ©. 711, 


D. O. 


280. Add. Annotation :—Refd. R. v. 
JJ., Hx p. Tyrer (1924), 88 J. P. Jo. 701. 

285. Add. Annotations :—Refd. Kenney v. Kenney 
(1925), 13838 L. T. 400; R. v. Howard, Ex p. 
Da Costa, [1938] 3 All E. R. 241. 

287. Add. Annotation :—Folid. R. 
Ex p. Da Costa, [1938] 3 All E. R. 241. 
Order quashed for lack of corro- 
boration.]—-Where on appeal to quarter 


288a. ——— 





od 


PART VI. SEOT. 3, SUB-SECT. 1. 


299 i. Amendment of summons— 
Where two possible fathers.}--Where an 
information was laid under sect. 112 
of Child Welfare Act, 1927, & the 
magistrate after hearin. the evidence, 
instead of discharging the alleged 

utative father or making an order of 

fation, complied with the request of 
counsel for complainant to ‘‘ amend ” 
the information 60 as to bring it within 
sect. 135 of the Act, relating to informa- 
tions against possible fathers, & 
adjourned the hearing :—Held: what 
parporec to be an amendment was 
really the taking of a new information 
& the alleged putative father was 
thereupon entitled to an order dis- 
charging him as putative father.— 
WESTFALL v. BONNER, [1931] 1 W. W. 
R. 124; 2D. L. R.779; 25 8. L. 2. 
182; revsg., [1930] W. W. R. 525; 4 
R. 584 ’ 24 S. L. R. 583.—CAN. 


PART VI. SECT. 4. 


ol. Before whom—Judge of any 
county or district court in Ontarto.jJ— 
Held: to be the effect of Children of 
Unmarried Parents Act, 1921, & 
Children of Unmarried Parents Act, 
R. 8. O., 1927, as amended by 19 
Geo. V., c. 23, 8. 10.—Re GRAWBARGER 
& Moykr, [1930] 4 D. L. R. 651; 65 
O. L. R. 491; affg.. (1930) 1 D. L. R. 
856; 640. L. R. 630.—CAN. 


o il. Justice of Province where 
child chargeable.)—A justice has juris- 
diction over a complaint by a married 
female pour expecting to be delivered 
of an illegitimate child likely to be 
chargeable to the Trovince, although 
she has a settlement in another Pro- 
vince.—Re MONCTON, RODENHIZER v. 
STEEVES, [1934] 1 D. L. R. 651; 861 
C. C. O. 383.—CAN. 


g (p. 394) f. Children of Un- 
married Parents Act, 1927, 8s. 21— 
W hether Alsi! ted te a proceeding 
to obtain an affiliation order ugainst A. 
as the father of an illegitimate child 
borne by W. on Oct. 13, 1925, was 
commenced under the provisions of 
Children of Unmarried Parents Act, 
1921, & continued after Children of 
Unmarried Parents Act, 1927, came 
into force upon receiving the royal 
assent on Apr. 5,1927. Some evidence 
was taken in June, 1927, & on June 29 
an order was pronounced by a county 
ct. judge chet ae, to be the father 
of the child:—Held: above sect. 
which was different in terms from 
sect. 25 of the earlier statute, was 
a ea to the proceeding though 
not in force when it was commenced. 
Above sect. providing that no order 
of affiliation shall be made upon the 
evidence of the mother of the child 
unless her evidence is corroborated 
by some other material evidence, is 








132 L. T. 382; 


Vol. [.—Bastardy. Cases 278a—306a. 


sessions an order of affiliation is quashed on 
the ground of the insufficiency of the corro- 
borative evidence, 
sessions is a decision on the merits, & is 
final, & fresh proceedin 
before justices.—R. v. 

Costa, (1938] 2 K. B. 544; (1938]3 All E. R. 
241; 107 L. J. K. B. 675; 54 T. L. R. 825; 
82 Sol. Jo. 477; 36 L. G. R. 406; sub nom. 


the order of quarter 


cannot be taken 
OWARD, Ea p. DA 


R. v. Essex Justices, Ex p. Da Costa, 159 


Lancashire 








v. Howard, 


L. T. 191; 102 J. P. 833, D. C. 
290. After this case add :— 


.}-See, now, Bastardy Act, 19238 
(c. 28), 8. 1. 


293. Add. Annotation : — Apld. 
Letheren, [1919] 2 K. B. 262. 


806a. S. P. DELOMBRE v. FOUQUAULT (1909), 44 
L. Jo. 263. 


Williams 


ve 





an enactment governing procedure 
only, & had effect from the time of 
its coming into force with respect to 
any order made thereafter, & whether 
or not the proceeding was commenced 
before or after the enactment came 
Into force.—Jte Wicks & ARMSTRONG, 
11928) 2 D. L. R. 210; 49 Can. Crim. 
Cas. 281; 61 0. L. R. 667.—CAN. 


g (p. 394) fl. ———- That husband 
20 Father=<t legitimate Children Act, 
R.S.N.S., 1923.]-—A married informant 
may give evidence in bastardy pro- 
ceodings undor Lllegitimate Children’s 
Act, R.S.N.S., 1923, that her husband 
was not the fathor of her child.— 
HANTSPORT TOWN 0. PULSIFER, [1933] 
4D. L. RK. 518; 6 M. P. R. 530; 
60 C. C. C. 249.—CAN. 


517 ii, Add “ reved. sub nom. RiD- 
LEY v. Wiiopp, 22 0. L. R. 381.” 

817 xiia. —_—— jJ— AnD 
isolated instan of familiarity in the 
presence of a third person & a state- 
ment by the pu ative father when 
taxed with the paternity of the child 
that other men besides him could be 
the father of it, do not amount to 
corroboration under Infant Life Pro- 
tection Act, 1907, 8. 19, of the evidence 
of complainant that deft. was the 
father of her child.—FRrostT v. ALLEN 
(1919), 15 Tas. L. R. 12.—AUS., 


817 xii b. ——.]—Resp., 
an expectant mother, een she was 
with child by the applt. lodged a 
ela) 4 pach against him for the payment 
by him of the preliminary expenses 
provided for by sect. 69 of Child Wel- 
fare Act. The evidence relied upon by 
resp. in corroboration was claimed by 
her to show opportunity for inter- 
course under ciroumstances render 
it probable that the opportunity ha 
been availed of. This evidence was: 
that the applt. & resp. were known to 
be on affectionate terms with one 
another for a long time, that they were 
known to be alone together on man 
occasions for long pe ods of time 
that at a party on the date of alleged 
intercourse they went away for some 
considerable time, & were later near 
midnight found seated renee in the 
back of a motor car :-—Held: naving 
regard to present day conditions, 
the degree of freedom allowed to yo 
men & women, an inference could no 

roperly be drawn from the evidence 

hat advantage had been taken of the 
opportunity that presented itself, & 
there was no evidence in corroboration 
of the resp.’s ret Chae ee MORRIS, 
Ez p. BROWN (19 2) 32 8. R.N. 8. W. 
165 ‘ 49 N. 8. Ww. e N. 67..—AUS. 
fillation srooéedings und 
a& on procee under 
Welfare Act, O.A., 1924 :—Held: 
complainant’s evidence had been 
sufficiently corroborated.—TRacH v. 


61 


wre ee 

















.J—In 
Child 


MATIASHYN, [1985] 3 W. W. R. 588.— 
CAN. 


317 xxxili a. ~J—In 
an action by P. against L. for lying-in 
& medical expenses & aliment for hor 
illegitimate child, LL. denied on oath 
P.’s allegation of seduction :—J/eld : 
the corroborative evidence in regard 
to seduction required must be evidence 
aliunde which was tuconsjstont with 
deft.°s innocence.—Du  PLmasis  v. 
Levy (1945), 46 N. L. R. 249.—S. AF. 


317 xxxiii b. j|-A 
denial of a conversation toxstiflied to 
by Independent evidence :—Held: an 
implied admission which vested the 
evidence with a quality ft did not 
reviously pussess, & corroboration of 
he mother’s ovidence in a material 

articular..--PITTMAN v. BYRNE, [1926} 

. A. & R. 207.---AUS. 

317 xxxili c. pe, pee 
Evidence of a falso denial by deft. ts 
not corroboration, where such denial 
fa not of facts establishing, or con- 
nected with, opportunitics for inter- 
course at the critical time, & thero is 
no evidence of opportunity, on the 
occasions referred to, which can case 
the deuial to give any particular colour 
to facts which have no suggestive 
significance.—MORRISON wv. TAYLOR, 
(1927) V. L. R. 62; [1927] Argus L. R. 
80.—AUS. 

317 xxxiil d. -~+—,)—The 
requirement of corroboration in a 
bastardy case does not import the 
necessity for independent testimony 
which establishes the fact of intercourre 
at a time when the child might have 
been conceived. Proof of a gullty 
affection fod niay 4 over or into the 














meee tomes 





me se 











actual period may justify the inference 
of intercourse without any definite 
proof of opportunity during that 
period. It is desirable, if not essential, 
that the corroboration of the mother’s 
evidence should extend to cover the 
date of birth of the child. —STANDFIELD 
v. BYRNB (1929),S.A.8S. It. 352.—AUS. 





317 xxxili e. —— ——.)—R. 
v. MOORE (1927), 38 B. C. R.425.—CAN 
817 xxxifi f.§-—— —— ——-.]— 


LUCIER v. OULLETTE (Sask.), [1928] 3 
W. W. R. 597.—CAN. 

317 xxxiil g —— —— ——.)— 
ARNOTT v. BARBOUR, ate 2W.W.R. 
613; 3D. L. R. 289; 63 C. 0. 0. 390; 
i) F. L. J. (Can.) 99.—CAN. 

$817 xxxiff{h. —— ——- ——.]—- 
VEREBIOFF v. MOOJELSKI, [1936] 3 
W. W. R. 591.—CAN. 

317 xxxvili a. —---- J 
—On a complaint that deft. had lef 
his illegitimate child without adequate 
means of support, evidence was giver 
by the complainant that deft. was the 
father of the child. Letters whieh 
pltf. swore she had received from deft., 











Cases 818—325d. 


318. 
{1920] 2 K. B. 399. 


820. Add. Annotation :—Consd. Holland v. Roberts 


(1938), 158 L. T. 313. 


821. 
-[1920]) 2 K. B. 399. 


$22. 


168 L. T. 318. 
825a. 











complaint preferred b 
father of a bastard c 
a farmer & a bachelor. 
keeper. On the mornin 
resp. was in labour, applt., 


doctor. 





& which pointed to sexual intercourse 
at a relevant period, were admitted 
without objection. In one of these 
letters reference was made to the 
enclosure of £2. In another the 
writer acknowledged the receipt of 
letters from the complainant, Doft.’s 
solr. tondered letters written by the 
complainant to deft. in one of which 
refercnce was made to the recei : 
of money from deft. Complainant’s 
solr. also roudered a letter written to 
him by deft.'’s solr., in which it was 
reset ig paternity waa denied, 
that deft. contributed towards 
tho pe isa of a prior illegitimate 
child which the complainant was 
also the mother :—//eld: there was 
sufficient corroboration of the mother’s 
oath that deft. was the father of aa 
ohild.-——-CALLAN  . is nrty, Hz 
HARTY (1928), 22 Q. J. P. 78. AUS. 


317 xxxvili b. A end 
The conduct & words of applt. herein 
upon receipt of a letter from as veh 
solr. charging applt. with being the 
father of resp.’s child :—Jleld: to 
constitute an ‘act which affords 
evidenco of acknowledgment — of 
paternity,”’? within Children of Un- 
married Parents Act. Also, ioe 
mother’s evidence as to the paterni 
of the child had been ‘ corroborate 
by somo other material evidence.’’ 
DUNHAM v. le WwW. R. 
67; 4D.L. R. 614; omens . 503; 
62 ©. OC. O. 163.—CA 


$17 xlili. —— —— —_—- -——__- -——__.]— 
Semble: the mere admission by deft. 
of intercourse after the date fixed for 
conereon is not corroboration on an 
affillation panier: —WaDE v. ALDER- 
MAN, [1934] 8. A. S. R. 108.—AUS. 


317 xlva. -———- -——- ——- >.) — 
Where reliance is placed upon o eure 
tunity of intercourse, that evidence 
must be supplemented by evidence of 
circumstances which lead to the in- 
ference that it was probable that ad- 
vantage would be en of the oppor- 








Add. Annotation :—Retd. Thomas v. J ones, 


Add. Annotation :—Refd. Thomas v. Jones, 


Add. Annotations :—As to (2) Distd. Jones v. 
Thomas, [1934] 1 K. B. 323. Generally, Refd. 
Thomas v. Jones, [1921] 1 K. B. 22. 


828. Add. Annotations :—Consd. Thomas v. Jones, 
[1921] 1 K. B. 22; Holland v. Roberts (1938), 


.|—Applt. was charged on 
resp. with being the 
ild of resp. Applt. was 
Resp. was his house- 
of the birth when 
who had no other 
female servant, lit a fire for her & took her 
some tea & brandy. He also sent for the 
After the birth he allowed her & the 
child to remain for five weeks & two days, 
until June 17, in his house. 
evidence whether she was sufficiently re- 
covered to have left at an earlier date. 
Applt. admitted that during those five weeks 
& two days he never asked resp. who was the 
father of her child. Resp. in her evidence 
- gaid that during that time, though she did 
not fix the date except that it was before 
_ June 16, she asked applt. what he was going 
to do about the child, & he said that there 
was nothing for him to do Lut to pay. After 
resp. had left his house she wrote him a 


ENGLISH AND Empire Diarst SUPPLEMENT. 
letter charging him with being the father of 


the child, & asking him if he meant to pay 


C e A. 
Annotations :-—© 





825b. 


T54 ; 
325c. Se 


evidence 


There was no 





325d. 


tunity.— RIDLEY v. WuHipp (1916), 22 
C. L. R. 381.—AUS. 

317 xlv b. —— —— ——- ——-.. }— 
On the hearing of a complaint under 
Illegitimate Children’s Act, R.S.M., 
1913 (c. 92), the corroboration of the 
mother’s evidence required to support 
a filiation order may be supplied, not 
by mere proof of opportunity of inter- 
course, but by such proof coupled with 
the fact that deft. denies circumstances 
with respect to it which are otherwise 
proved & innocent in themselves & 
thereby gives to the proved oppor- 
tunity a different complexion from 
what it would have borne had such 
false statements not been made.— 








BARTLEY 0. we oad ie 3D. L. R. 
ee sata Oe Ww. 669; 365 

Man. L. R. 200. GAN 

317 xlv co. —— —— Na 
proof of recet sa id of letters. |}-—SIEVE- 
WRIGHT 0. RONEVITT, [1932] 1 
Ww. W. ~ 837; 3 D. L. R. 809; 26 
Alta. L. R. 298 '—CAN. 

317 xlvd Failure 











of defendant to call evidence or gitre 
evidence himself.)—Held: deft.’s con- 
duct did not afford corroboration of 


Itf."8 case.—FADDES vw. M‘NEISH, 
1923] 8S. C. 443.—-SCOT. 
317 xlv e. Mie- 











uct prior to possible time o 
ception. rel affiliation cases evidence 
is admissible of misconduct by deft. 
with the person on whose behalf the 
order is sought previous to the period 
when the conception must have 
oocurred.—MUNRO v. Sette {1931} 2 
W. W.R, 685; 4 D. L. R.120; 56 Can. 
C. C. 811; 25 Alta. L. BR. 486. OF CAN. 


317 xlix a. 
an action of affiliation it was proved 
that pursuer had sexual intercourse 
with the defender between Dec. 7 
& Dec. 14, & that she nee ie sh peed 
between Nov. 7 & Nov. 
intercourse with aoa. man. She 
menstruated normally from Dec. 1 to 
Dec. & The child was born on 


62 


con- 





= |] In 


for its maintenance. 
no reply :—Held: 

afford any evidence corroborating the evi- 
dence of resp. in some materia] particular, as 
required by 1872 Act, s. 4._—-THOMAS v. JONES, 
{1921} 1 K. B. 22; 90 L. J. K. B. 49; 
L. T. 179; 85 J. P. 38; 36 T. L. R. 


onsd. Jones v. Thomas 
Holland v. Roberts 
Atkinson (1934), 24 











required by 
Act, 1872 (c. 65), 8. 
[1934] 1 K. B. 323; 
150 L. T. 216; 98 J.P. 41; 
30 Cox, C. C. 47, D. C. 


ee 





To that letter he made 
the above facte did not 


124 
872, 


1934] 1K. B. 323 ; 
1938), 158 L. T. 313. Befd. R. 
r. App. Rep. 123. 


Letters from respondent— 





Evidence of complainant as to handwriting. }— 
JOHNSON v. PRITCHARD eee 97 J. P. Jo. 
176 L. T. Jo. 389, 


-}—A false statement made 


by the alleged father before the hearing of 
the complaint in affiliation proceedings is not 
necessarily corroboration of the woman’s 
in any material particular as 


Bastardy Laws Amendment 
.—JONES v. THOMAS, 
103 L. J. K. B. 118; 
31 L.G. R. 424; 


-]—In bastardy roceedings 


brought by resp. against applt., alleging that 
applt. was the father of her child, resp. gave 
evidence that applt. had taken her home after 
@ dance three miles out of his way to his own 
home, & that intercourse had taken place 
on the way. Evidence was also given by 
another girl who had been at the dance that 


Sept. 4, a date consistent with the 
paternity of elther man. The medical 
evidence established that menstrua- 
tion after eoneepion was very un- 
common, but not impossible :—Held : 

the pursuer had sufficiently instructed 
that defender was the father of her 











child.—SINCLAIR v. RANKIN, (1921) 
S.C. 933; 68 Sc. L. R. 624.—SCOT. 
317 xlix b. -J— Mere 


promiscuity of sexua] intercourse with- 
out evidence that such intercourse 
takes place as & means of gain does not 
justify a finding that a woman is a 
common prostitute.—NICHOLLE ».PAD- 
DICK, [1927] S. = S. R. 595.—AUS. 

4 (p. 398) i .J—In an 
action of affiliation & aliment the 
proof disclosed that pursuer’s child 
was born on Sept. 20, 1932. Defender 
admitted having had connection with 
pursder on Nov. 19, 1931, 306 days 

efore the birth of the child. Pursuer 
alleged that connection also took place 
on Dec, 12, 1931, but this allege 
of connection was beld not to be proved. 
Pursuer admitted having ad @& 
menstrual period about Dec. 6 or 
Dec. 7, 1931. There was no evidence 
pointing to any other man as the father 
of pursuer’s child :—Held: as the 
period of 306 days elapsing between the 
ast proved act of connection & the 
birth of the child was not an impossible 
fate of gestation, the presumption, 

the absence of evidence te the con- 
rary, was that defender was the 
fathee of rap child; & further, that 
defender had failed to displace this 
Tracieso3 e. & decree granted.— 
AMIESON 0 Doni, [1935] S. oO. 415 — 
399) i. —— After 


ni AS prescribed 
-}~Where. an application for an 
application order is made within the 
 Apeselicnge period, but no appointment 
served. it must be deemed abandoned 








scribed period is invali | 
REYNOLDS, (19384)2 D.L. R.70; 0. BR. 
173.—CAN. 


Cn rt a ei ee 


she had seen applt. & resp. together on the 
road. It was suggested resp. in cross- 
examination that applt. had refused to have 
intercourse with resp. on this occasion :— 
Held: evidence of mere opportunity was 
not sufficient corroboration within 1872 Act, 
s. 4, & in this case there was no other corro- 
borative evidence, arising either from the 
conduct of applt. or from the cross-examina- 
tion of resp. to justify the making of an order 
against applt.— HOLLAND v. RoBERrTs (1938), 
158 L. T. 313, C. A. 


Alter this case add :— 


———-.}—See, now, Poor Law Act, 
1927 (c. 14); Bastardy (Witness Process) 
Act, 1929 (c. 38). 


Add. Annotations :—Folld. R. v. Howard, 
Ex p. Da Costa, [1988] 3 All KE. R. 241. 
hie Kenney v, ‘Kenney (1925), 183 L. TB 


837a. Affiliation proceedings—Effect of previous 
acquittal of respondent of carnal knowledge 
of complainant.}—On an affiliation summons 
it was proved that resp. had been acquitted 
at the assizes on a charge of unlawful 
carnal knowledve of complainant, & the 
justices held thot they were bound by the 
decision at assizes & stopped the case :— 
Held: the case must go back for the justices 
to determine as a whole. It was legitimate 
for them to take into account the fact that 
complainant’s story had failed to convince 
the jury, but if, after hearing the evidence 
they thought her story true, they ought to 
find accordingly.— PACKER v. CLAYTON (1932), 
97 J.P.14; 31 L.G. R. 98, D. C. 


345. Add. Citation :—2 L. M. & P. 130. 


858a. -}—An order of bastardy staea 

be made upon the oath of the wife, as 
otherwise, is good; for it will be presumed 
that the non-access of the husband was 
proved by competent witnesses on oath other 
than the wife; or if proved by her also, that 
the judgment of the justices was founded on 
the other proof.—R. v. LUFFE (1807), 8 Hast, 
193; 103 E. R. 31 - 


Gaualbtions :—Refd. R. v oe 11 Kast, 132; RR. v. 
Hartington (1816), 4M. eS ‘Head v. Head (1823), 
1 Sim. & St. 150; R. v. Sourton (1838), 2 Har. & W. 209; 
Morris v. Davies (1836-7), 5 Cl. & Fin. 163; R. v. King’s 
Lynn Recorder (1846), 3 Dow. & L. 725; R. v. Shi per- 
Hotton (1847), 10 Q. B. 514; Ormerod v. Chadwick 
Bon tase M. & W. 367; R. v. Collingwood Sar he 


330. 








334. 








81; R. wv. Grafton (1848), 3 New Mag. 

v. Pilkin De chery Paar & B. 646 ev. Edmonds 
(1855), 25 L. J. Ch. 125; Ez p. Baker 1857), 7 EK. & B 
697; "Yates v. Chippindale (1862) B. N. SS 512: 
Turnock v. Turnock & Turnock (4887) 36 L. J. P. & M. 
85; Re Parson’s Trust (1868), 18 L. T. 704; R. ov. Suffolk 
Justices 1848), 12 J. 426; Jones D. Davies, {1901} 1 
K. B. 11 ebb ». Murrel 1 (1904), 68 J. P. 104; Brown 
fiogay (1928), 9 . J. K. B. 48; Russell v. ’ Russell, 


PART VI. SECT. 5. 


Held: 
g i. — No evidence of means £ 
}~An order made under pe unaltered, 


expenses. 
Children of Unmarried Parents Act, 
1923 (c. 50) (Alta.), fixing amounts to 





be paid by the putative father set ae 

aside, where it was made without crea ee FORBES v. 
evidence being adduced as to his 137.—SCOT 

means, the expenses incurred by the : 

mother, or the respective abilities of g ill. 

the parents to ee for the ene 


—ANDERTON 


DL. R. 912 [1926] 2 W.'W. R. TY 
fn Alta. L. R. —CAN. to an illegitimate 
g ii.—— Sah Seem }—W bere 





the mother craved an increase because giv. 


— 


of the cost of living due to the war :— 
the amount of inlying expenses 
but decree granted 
r week, in name of aliment, 
permission being granted to deft. to 
apuly to the ct. should a change of 


242; 


-}—Tho true criterion in 
Scotland 1s, not the rank or financial 
SeRoKA, [1925} osition of the parties, but the support 

beyond want which must be sovemed 


bild.— FRASER 
CAMPBELL, {1927} 8. C. 589. —S8COT. 
Effect of Illegitimate 


63 


S66b. 


867. Add. Annotation :—Refd. Grocock v. 


867a. 


Vol. I.—Bastardy. Cases 825d—367a 


365a. Revocation of order—-Mother convicted of 


perjury.}—BATCHELOR v. SMITH (1935), 7 
Sol. Jo. 49, D. O 


366a. Variation of order—Adjudication of paternity 


—‘* Fresh evidence.’’|—On the application 
of resp., justices made an order adjudging 
that appit. was the father of her illeyitimate 
child, & ordered him to make her a periodical 
payment. On a subsequent application by 
applt. under Criminal Justice Administration 
Act, 1914 (c. 58), s. 30 (3), to revoke the 
whole order, he tendered fresh evidence, 
which went only to show that he was not the 
father of the child. The justices refused to 
hear it, holding that they had no power to 
deal with that part of the order which 
adjudged the paternity:—Held: (1) the 
justices were right; (2) (Avorny & SHEAR- 
MAN, JJ.) there being nothing to show that 
the evidence tendered was of facts which had 
occurred since the original hearing, or had 
come to the knowledge of applt. since the 
hearing, that evidence was not ‘“ fresh 
evidence ”’ within sect. 30 (3).—COLCHESTER 
v. Peck, [1926] 2 K. B. 366; 95 L. J. K. B. 


1088; 135 L. T. 32; 90 J. P. 13803; 42 

T. L. R. 5385; 28 Cox, OC. C. 225, D. C. 
Annotations :— As to (1) Folld. R. v. Copestake, Ex p.Wilkin- 
Consd. Batchelorv. Smith (1935), 


son (1926),90 J.P. (61. 
79 Sol. Jo. 49. 











»}-—(1) Criminal Justice Ad- 
ministration Act, 1914 (c. 38), 8. 30 (3), while 
empowering justices to Wal generally with an 
existing bastardy order, does not enable them 
to revoke that part of the order which con- 
sists of the adjudication of paternity. 

(2) Fresh evidence’’ must be of such a 
character that not merely is it relevant, but 
of such importance that it would have affected 
the judgament of any one if they had had the 
opportunity of hearing it at the original hear- 
ing of the case.—]t. ». COPESTAKE, Ex p. 
WILKINSON, [1927] 1 K. B.468, 96L.J3.K.B. 
65; 136 L. T. 100; 90 J. P. 19L; 24 L. GR. 
562, O. A. 


Annotations :— As to (1) Consd. Batchelor v. Smith (1935), 72 


Sol. Jo. 49. As to(2) Consd. Nicholson v, Inverforth (1935), 
79 Sol. Jo. 816. 


Gro- 
cock, [1920] 1 K. B. 1. 


Justices’ discretion.}]—— Under 1872 
Act, s. 4, the magistrate has a discretion as to 
whether he will grant or refuse an order for 
payment of arrears due under an affiliation 
order, but he has no discretion to grant an 
order for payment of a portion only of the 
arrears enforceable by Jlaw.—GROOOCK v. 
Grocook, [1920] 1 K. B. 1; 8&8 L. J. K. B. 
1068; 121 L. T. 466; 83 J. P. 185; 36 


- ee een 


Children's Act, R.S.N.S., 1923, Pt. 17). 

trying ‘actions for maintenance 
cannot, by means of Illegitimate 
Children’s Act, R.S.N.S., 1923, Pt. IL., 
order payment of maintenance of a 
sum in excess of their ordinary juris- 
AT- | diction.—LAKR v. WILCOX, [1934] 2 
56 8c. L. R. | D. L. R. 139: 7 Mz. P. I 208; 61 
Cc. C. O. 394.—CAN. 

348 i a. wave Tilegitimate 
Children’s Act, S.N.S., 1923, 8. 12, 
one found to ‘be the putative father 
el pay the sum fixed by the order, 

ve a bond TO eve OF rook 
ONDEAD. [1937] 1 L. R. 
cub Hom. Feetonpeay (1031), at B Rh 
362; 68 Can. C. C. 132. 





for 
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T. L. R. 509; 68 Sol. Jo. 627; 17 L. G. R. 
623 ; 26 Cox, O. O. 485, D. CO. 
Annotation :—Refd. Colchester v. Peck, [1926] 3 K. B. 366. 


368. Add. Annotation :—Refd. Horsfield v. Brown, 


{1932] 1 K. B. 365. 


871. Add. Annotation :—Consd. Horsfield v. Brown, 


[1932] 1 K. B. 855. 


872a. ——— Application for warrant—Jurisdiction 
of justices to question validity of affiliation 
order.]—R. v. LANCASHIRE JJ., Ea p. TYRER, 


_ No. 278a, ante. 
375. 
[1925] 1 K. B. 681. 

379. 


Grocock, {1920} 1 K. B. 1. 
v. Peck, [1926] 2 K. B. 366. 


384. Add. Citation :-—sub nom. R. v. Smiru, 55 


L. J. M. OC. 147. 
389. 


PART VI. SECT. 6. 


371 ii. ——.]}—Where, upon an 
application under sect. 128 (b) of Child 

elfare Act, R.S.S., 1930, the puta- 
tive. father did not show that offorts 
had been made by him to comply with 
the filiation order & the evidence 
showed that he had treated it with 
contempt & had paid not the slightest 
atténtion to its terms, an order of 
imprisonment was directed.—WER: 
OHOLA Vv. FORNALIUK, [1934] 2 W. W. K. 
643.—CAN. 


st. Imprisonment — Failure to v 
alimen ffer by father to maintain 
child in hts home.}—lIn an application 
under Civil Imprisonment (Scotland) 
Act, 1882, s. 4, by the mother of two 
legitimate daughters for warrant to 
papHeen the father, in respect of his 
failure to obtemper a charge proceed- 
ing upon a decree for payment of 
aliment until the children respectively 
attained fourteen years of age, the 
Sheriff, notwithstanding an offer by 
the father, a married man, to maintain 
the children, who were then over ten 
years of ag » in his own home, granted 
warrant of imprisonment. The father, 
having sought to suspend the charge 
& warrant, the mother contended that 
his offer of maintenance should not be 
entertained, in respect that, under 
the decree for aliment which was still 
current, his obligation could only be 
discharged by money payments :— 
Held: (1) a father’s option at common 
law to maintain his illegitimate child 
in his home, if a boy after the age of 
seven, & if a girl after the age of ten, 
was not excluded by the fact that at 
the date of such an offer of maintenance 
a decree againat him for aliment was 
still current; (2) in view of the bond 
fide offer of maintenance here made, 
the complainer was not a person 
wilfully refusing to pay aliment within 
Civil Imprisonment (Scotland) Act, 
1882, a. 4, & charge & warrant sus- 

ended.— MACDONALD ¥. DENOON, 

aw. —— EHffect.}~A Oliation order 
under Child Welfare Act, C. A., 1924 
o. 30, provided that, in the event of 
the accused failing to give the bond or 
making the cash payment required 
of him by the order, he should be com- 
mitted to gaol for 12 months. On 
appeal from the order the accused, 
not wishing to go SN dae pending the 
hearing of the appeal, gave the bond 
praviged for by sect. 68 (b) of said Act. 

is appeal was dismissed ; &, none of 
the directions of the filiation order 
having been complied with, his bonda- 
men delivered him into custody, & he 


Add. Annotation :—Consd. Firman v. Royal, 


Add. Annotations :—As to (1) Apld. Grocock v. 
Expld. Colchester 


Add. Annotation :—Refd. Jones v. 
Bros., Ltd. (1933), 49 T. L. R. 586. 


805. Add. Annotation :—Refd. Marsland v. Tag- 


gart, [1928] 2 K. B. 447. 


398. After this case add :— 
— ——_— —— ——.]—See, now, Summary 


Jurisdiction Act, 1879 (c. 49), ss. 35, 47. 
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New evidence.] — Complainant in 


an affiliation summons was a married woman 
who was not livin 
at the material 

evidence & on his own admission was made 
against one M. After the time for appealing 
against this order had expired, the 
present case was obtained on an affidavit by 
complainant’s husband that he had cohabited 


apart from her husband 
ate, & an order on the 


e in the 


with complainant at the material date & 


could have been the father of the child :-— 
Held: the question of access or non-access 


was a question of fact for the justices, from 


which they were entitled to find that M. was 
the child’s father ; 


the ct. would not, in 


support of a rule for a certiorari, rehear a case 


Birch 


was committed to gaol & served the 
preserves term. An action was then 
rought by the mother on the bond 
peyen in respect to the appeal :—Held: 
he serving of the term of imprison- 
ment did not satisfy his obligations on 
the fillation order & plitf. was held 
entitled to judgment; but she could 
not recover more than the amount 
resently in default under siad order.— 
OYAK w. KOBYLANSKI, [1929] 1 
D. L. R. 867; 1 W. W. R. 864; 38 
Man. L. R. 89.—- CAN. 


PART VI. SECT. 7, SUB-SECT. 2. 


400 ii, —— Irregularity or 
tllegality in proceedings. |—Illegitimate 
Children’s Act, R 8.8. 1920(0.156),8. 10, 
gives the ct. power at the instance of 4 
putative father to rescind or vary an 
order. Ho thus has a means of relief, & 
certiorart may in the discretion of the 
superior ot. be refused. —- DWYER v. 
BULBEKOK, [1923] 1 D. L. R. 597; 39 
Can. Crim. Cas. 162; 16 Sask. L. R. 
13; [1922] 3 W. W. R. 391.—CAN. 


ri. ———_ Refusal to vary or 
rescind order.}—The magistrate has no 
discretion to refuse to hear an applica- 
tion, but after hearing it he may refuse 
to rescind or vary his order. If the 
magistrate refuses to hear the applica- 
tion, appet. is entitled to a prerogative 
writ of mandamus to compel him to do 
80.—WHEATLEY 0. HOWARD, [1923] 3 
D. L. R. 288: 2 W. W. R. 942.—CAN. 


yi. .J—Notice of an appeal 
from an order of filiation made under 
Child Welfare Act, C. A., 1924, c. 30, 
was given within 16 days of the making 
& date of the formal order. The 
judge had three days previously, & 
after the hearing, endorsed on the 
information an en which included 
the words, “* Remanded until Friday,” 
** Filiation order nted.”” At the 
adjourned sitting he made another 
such entry which repeated & pape 
mented the peu entry, & he then 
signed & da the formal] order. On 
the appeal, the county ot. judge held 
that said first entry constituted the 
order provided for in sect. 750 (b) of 
the Criminal Code, made applicable 
by sect. 70 of the Child Welfare Act, 
& sustained the ) paar yadd objection 
that the notice of appeal had not been 
filed within 10 days “ after the con- 
viction or order.” An application for 
mandamus was dismissed. On appeal 
therefrom :—Held: the appeal should 
be allowed & a mandamus issued as 
prayed for.—DANIEISON v. THORDAR- 
BON, [1930] 3 W. W. R. 1043 [1931) 
ae - R. 199; 39 Man. L. R. 182.— 
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a further evidence on a disputed question 
of fact, & perform the functions of quarter 


y ii. Grounds for allowing appeal.) 
—On appeal to a county ct. judge 
from an order of fillation made against 
deft. in a bastardy case by a stipendiary 
magistrate, the Judge, after rehearing 
the case, disbelieved the evidence of the 
mother, who was contradicted in im- 
portant particulars by independent 
witnesses, & contradicted her evidence 
before the magistrate, as to the pater- 
nity of the child :—Held: the appeal) 
from the county ct. Judge must be 
dismissed.—MULGRAVE . CLANCEY 
(1925), 58 N. 8. R. 105.—CAN. 


y fii, —— Alt what place.|—In a com- 
laint under Children of Unmarried 
~*arents Act, R. 8. B.C., 1924 (c. 34), 
8. 7 (1), ** the cause ” of the complaint 
within Summary Convictions Act, 
N.S. B.C., 1924 (c. 245), 8. 77, is the 
seduction & not the birth of the child ; 
& an appeal from the dismissa)] of the 
complaint is properly taken to the 
county ct. nearest the place where the 
seduction occurred. —- FERGUSON vw. 
TAYLOR (B. C.), [1926] ; WwW. W. R. 
203; 46 Can. Crim. Cas. 149.—CAN, 

y iv. Not to Court of Appeal— 
From Juvenile Court Judge under Child 
Welfare <Act.]—- Re KWASNICKI & 
LAMONT, [1932] 2 W. W. R. 4283; 8 
D. L. R. 270; 40 Man. L. R. 5553 58 
C. O. C. 368.—CAN. 


y Vv. From King’s Bench Judge 
under Child Welfare Act Silt oe 
OLSON v. POLLARD, [1983] 3 W. W. R. 
679.—CAN. 


di. Under Illegitimate Children’s 
Aa, R. S. S., 1920 (c. 156).}—An order 
made by a magistrate under s. 5 of the 
above Act may be varied by him on 
the application of either of the parties 
under s. 9, & may be rescinded or 
varied by him on the application of the 
putative father under s. 10.—WHEatT- 
LEY v. HOWARD, [1923] 3 D. L. R. 288 ; 
2 W. W. R. 942.—CAN. 


sx. Compliance with order—Whether 
condition precedent to appeal. }—Ilt is not 
a condition precedent to the bringing of 
an appeal by a deft. from artorder under 
Children of Unmarried Parents Act, 
1924 (c. 34), as amended, that proof 
be furnished that he has complied 
with the terms of the order.—HyYNEs 
v. ALTON (B. C.), [1928] 3 W. W. R. 
261.—CAN. 

sy. Fo Supreme Couri—What court 
may consider.}—In an appeal on a 
point of law under Destitute Persons 
Act, 1910, from an affiliation order, 
on the ground that complainant’s 
evidence was not corroborated in a 
material particular as required by 
sect. 10 of that Act. the magistrate’, 











sessions, to which, owing to lapse of time, an 
appeal could not be made.—R. v. MARKHAM, 
Ez p. MarsH (1923), 67 Sol. Jo. 518. 


—— Sufficiency of corroboration. |— 
On a bastardy summons justices, having 
heard the evidence of the mother & such other 
evidence as was produced by her & other 
evidence tendered by the person alleged to 
be the father, made an order in these terms: 
“‘On hearing the complaint & the evidence 
of complainant & other evidence satisfactorily 
corroborating in a material particular her 
evidence & also the evidence tendered by 
deft., & being satisfied of the truth of the 





403b. 


notes of evidence should be incorporated 
in & form part of the case on appeal, 
& the discretion to admit evidence 
under sect. 68 of the Act not strictly 
legally admissible belongs solely to 
the magistrate & is not controllable 
by the Supreme Ct. The latter ct., 
however, is entitled to have regard to 
the nature of such evidence, once 
admitted, when cousidering whether 
the evidence submitted as corrobora- 
tive may be regarded as such, its proper 
function on an appeal on a point of 
law being to determine whether there 
was evidence which was corroborative 3 
& if there was such evi-ience, it is not 
for the Appellate Ct. but for the 
magistrate to det: rmine whether or 
not the evidence satisfied him. Qz. + 
whether the Appellate Ct. on appeal 
on a point of law is entitled to treat 
as corroborative evidence not relied 
on by the magistrate as corroborative. 
490.—N.Z. 

sa. —~—— Failure to appear before 
county court, |—Failure to appear before 
the county ct. on appeal from an 
affiliation order made by justices 
estops deft. from appealing to the 
Supreme Ct.—OVERSEERS OF POOR. v. 
CAMERON, [1934] 2 D. L. RR. 445; 
7M. P. R. 540.—CAN. 


sf. eight to serve second notice of 
appeal— Prior appeal dismissed for lack 
of vof of jurisdiction.}—-Applt. ap- 
ealed from a conviction under 

hildren of. Unmarried Parents Act 
R.S. B. C., 1924, ¢. 34. A prior appeal 
was dismissed because of lack of proof 
of a point going to the jurisdiction of 
the ct. :—-Held: the time allowed by 
the Act for epee not having 
expired, applt. had a right to serve 
another notice of appeal & properly 


Vol. I1.—Bastardy. Cases 408a—408b. 


827; 


prove his right to appeal.—HYN&s v. 
ALTON (B. ©.), [1929] 1 W. W. RR. 863; 
52 Can. C. C. 333.— CAN. 


sd. Notice of appeal—Contents.)— 
Notice of appeal under Children of 
Unmarried Parents Act Amendment 
Act, 1927, s. 6 (2) (ec), must designate 
the propor sittings at which the are 
should be heard, & irregularity is fatal 
to the appeal.—OGILVIE v. FINLEY 
(1931), 45 B.C. R. 76.—Sub nom. l. v. 
OGILVIE, Re OGILVIE v. FINLBY (1931), 
57 C. O. C. 195.—CAN. 


sk. ———— -———.]—An appeal from 
the dismissal of an information laid 
by an unmarried woman under Child 

elfaro Act against the alleged puta- 
tive father was dismissed on the 
rounds that the notice of appeal was 
nvalid in that it stated that the appeal 
was to a county ct. other than the 
HI ea county ct. & it did not set forth 
with reasonable certainty the order 
appealed from. On eptee :—Held : 
the ape should be allowed & the 
appeal to the county ct. judge remitted 
to him for  hearing.—SyYWAcK _ v. 
Hrubkwiek, [1937] 1 W. W. R. 225 ; 
1). L. A. 1385; 67 CC. OC. OC. 395; 
44 Man. L. 22. 6()7.-—CAN. 


sO. To uperlencen of Neg- 
lected Children—JVrhen necessary. }— 
Notice to the Superinteudent of Neg- 
lected Children under Children of 
Unmarried Parents Act, R.S.B.C., 
1924, need only be given on com- 
mencement of proceedings, & not on 
appeal.—MYLLYMAKI v. ARNOLD (1935), 
63 C. C. C. 366.—CAN. 


sq. Application by ralepayer— 
Whether anpeal by mother lies.)—An 
application by a ratopayer of a poor 
district for a filiation order baving 
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complaint, it is adjudged that deft. is the 
putative father of the child’”’ :—Held; the 
question whether the evidence of the mother 
was corroborated in some material particular 
by other evidence to the satisfaction of the 
justices, was a matter to be decided by the 
justices &, even if the other evidence did not 
corroborate the evidence of the mother, the 
justices had acted within their jurisdiction, & 
a writ of certiorari should not issue to quash 
their order.—R. 7. LINCOLNSHIRE JJ., Ha p. 
BRETT, [1926] 2 K. B. 192; 05 L. J. K. B. 
1385 L. T. 141; 
Cox, C. O. 178, O. A. 


90 J. P. 149; 28 


been dismissed, the mother has no 
right of appeal.—-NoORTH BROOK- 
FIELD OVERSERRS v. MEISNER (1934), 
64 C0. 0. C. 117.—CAN. 


st. Dismissal of appeal in county 
court—Whether mandamus _lies.|-—A 
conviction {iu affillation proccedings 
under Child Welfare Act, 1936, was 
appealed to the county ct. Tho judge 
dismissed the appeal. Applt. then 
moved in the King's Bench for a 
mandamus directing the county ct. 
udge tu hear & determine the appeal. 

ONOVAN, J., refused the mandamus, 
& on appeal from his order :-—Held : 
tho appeal should be dismissed.—R. 
(CLEAVER) v. STACPOOLK, /te RAFTER, 
(1937) 1 W. W. R. 251; 1D. LR. 
788; 45 Man. L. R. 270; 67 OU. C. O. 
398.—-CAN., 


sv. From caunty court.}—An appeal 
to the county ct. from a filiation & 
maintenance order was dismissed for 
want of jurisdiction on the ground that 
the proceedings were not In order. 
Applt. then moved for @ mandamus. 
Tt was refused on the ground that Child 
Welfare Act, 1936, 5. 65, now givos 
a right of appeal from the county ct. 
Applt. then moved fora certificate that 
an appeal to the Ct. of Appeal was 
justified. It was objected that he was 
too late & that the time for appeal 
should not. be extonded :—J/feld : in 
view of the continuous effect of a 
filiation order & the fact that appct. 
had explained the delay & had at all 
times exhibited a bond fide intention 
to th ie the time for so applying 
KHhou be extended & the motion 
romitted.——-K. v. CLEAVER, Ite RAFTER, 
[1037] 1 W.W. RR. 657; 2D... R. 557; 
cane” lL. R. 277; 68 Can. C.C, 55.-— 


15. 


27. 


60. 


69. 


79a. 


BANKRUPTCY AND 
Part |——Bankruptcy Jurisdiction. 


Add. Annotation :—Refd. Re Lister, Ex p. 
aap a Overseers & Bradford Corpn., [1926] 
149 


Add. Annotation :—Refd. Bundy v. Motor 
Cab Owner Drivers’ Assocn. (1930), 143 
L. T. 334. 


Add. Annotation :—Refd. Bowling v. Camp 
(1022), 128 L. T. 342. 


—— —— How derived.]—Re Prior, Ex p. 
Prior, No. 1548a, post. 


Add. Annotations: — Consd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. Distd. Re 
Gozzett, Ea p. Messenger & Co. v. Trustee, 
[1936] 1 All E. R. 79. Apld. Re Sandiford 
(No. 2), Italo-Canadian Corpn., Ltd. v. 
Sandiford, [1935] Ch. 681. Refd. Re Wigzell, 
Ex p. Hart, [1/21] 2 K. B. 835; Re London 
County Comunercial Reinsurance Office, 
[1922] 2 Ch. 67; Re Wilson, Ea p. Salaman, 
The Trustee v. Keith, Prowse (1925), 133 
L. T. 814; Re Wait, [1927] 1 Ch. 606. 


Add. Annotation :—Refd. R. v. Customs & 
Hxcise Comrs., [1928], A. C. 402. 


Dependent on patenton. —Ex p. 
oe (1801), 6 Ves. 3; 31 HK. HR. 909, 








Annotation :—Refd. Re Bryant, Hz p. Paterson (1813), 1 
Rose, -4 402. 


79b. 


160a. ———- ——— ——.]—-A surgeon dis 


177. 





Actor.]—It is certain that no tor. 
nor any person exhibiting gymnastic feats tn 


public, nor even the proprietor of a theatre, | 


would be a trader within the meaning of the 
Bkpcy. Act (Ketuy, C.B.).—SPEAK  v. 
POWELL (1873), L. R. 9 Exch. 25; 43 L. J. 
M.0.19; 29 L. T. 434. 


ensing his 
own medicines:—Held: a trader within 
the bkpt. law.—NICHOLSON v. COOPER (1858), 
31 L. T. 0. S. 184. 


Add. Annotation :—Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 


190a. Theatrical proprietor.|—-SPEAK v. POWELL 


196. 


No. 79b, ante. 
Add. Annotation :—Consd. Re Debtors He: 





PART IL. SECT, 1 1. 





199. 


207a. Business abroad—Branch 


Vol. IV. Cases 4—226a. 


INSOLVENCY. 


836 of 1985), Petitioning Creditor v. Debtors, 
[1936] 1 All E. R. 875. 


Add. Annotation :—Folld. Re Debtors (No. 
836 of 1935), Petitioning Creditor v. Debtors, 
[1936] 1 All E. R. 875. 


in England— 
Assignment for benefit of creditors operating 
by foreign law.]—A foreigner resident abroad 
but trading in England does not commit an 
act of bkpcy. within 1914 Act, s. 1 (1) (a), (2), 
by executing abroad a deed of assignment of 
his property for the benefit of his creditors 
ehhh & intended to operate according 
to the law of that foreigner’s domicil.—Re 
DEBTORS (No. 836 of 1935), [1936] Ch. 622 ; 
105 L. J. Ch. 265 ; sub nom. Re DEBTORS (No. 
836 of 1935), PETITIONING CREDITOR v. 
DestTors, [1936] 1 All IE. R. 875; 154 L. T. 
592; 62 T. L. R. 478; 80 Sol. Jo. 404; 
[1936-7] B. & C. R. 75, C. A. 


218a. S. P. R. v. COLE (18698), 12 Mod. Rep. 248; 


1 Ld. Raym. 443; Holt, K. B. 360; 88 H.R. 
1293. 


Annotation :—Refd. Belton v. Hodges (1832), 9 Bing. 365. 
218b. S. P. Re Cooxn, Lx p. Anam (1813), as 


reported in 1 Ves. & 1b. 403; 2 Rose, 36; 35 
H.R. 191. 


Annotation :—Refd. Re Smedley (1864), 10 L. T. 432. 


223a. —-— ——.]—-A person 


who buys goods 
under age cannot, when be comes of ALE, 
be bkpt. in respect of them.—-WHITLOCK’s 
a (1725), Cas. temp. King, 46; 25 FE. XR. 
15, 


224. Add. Annolation :—Apld. Re L. A. & B. I. M., 


226. 


226a. 


any rule in that behalf is j avtouetied 
as proper to be made or exercised in 


Official Receiver v. The Debtors (1926), 95 
L. J. Ch. 258. 


Add. Annotation :—Apld. J?e I. A. & B.F.M., 
Official Receiver v. The Debtors (1926), 95 
L. J. Ch. 258. 


.|—(1) In the absence of debts actually 
enforceable against them infants cannot be 
made bkpt., even on their own petition. 
(2) Qu.: whether if a receiving order & 
order of adjudication are made in such a 
case the official receiver can deduct his costs 
of obtaining the rescission & annulment of 





order :—Zleld : the registrar had not 
the jurisdiction which he assumed to 


4 il. -J— IMPERIAL BANK OF 
chambers by the registrar, his juris- ra aa —EHe BARTRAM, [1930} 3 D. 
oan aD LL fae 1 Le Saas diction is confined solely to those cases, ee 146; 65 O. L. R. 182; 11C. B. 
CAN. : & does not extend to cases that are R. 3 5.—CAN, 


20 iii. 
applies to debte & eonteasta, including 


Act 








-)— Bkpcy. 
{1930} 2 DL. R 


by the rules required to be heard by a 
judge.—Re STUART 


689 ; 


. 19) age, Ui i 


leases, existing when it came into | 154; 11 C. B. 
force.—Re McKay (1921), 51 0. L. R. | 1D. L. R. 7543 66 0 
R. 699.— | C. B. R. 267.—CAN. 


86: 
CAN 


401. Registrar—Ceneral powers 
jurtediction.|—The registrar was held 
to have no jurisdiction to assess the 
damages sustained by a firm of traders 
_ by reason of an interim receiving order 

made upon the petition of a co. 

pbeaetag rescinded 


has 
rink 8. 159 (ff), to make any order or 
exercize any i 


ead aendt 64 D. L. 


40 ii. —— 
PART I. SECT. 2. 
& 


of certain goods. 
Lg the 
& thet 6 Sa the 4 

- While the regis- 
jurisdiction under Bkpcy. 


on which by 


in bkpcy., without an 
the Bae & without the consent of the 

assumed to hear & determine | wood.)-—-PETIT ov. 
ple application, & made a declarstory 


] 





«}—-A 
motion was made by the trustee of a 
bkpt.’s estate for an order 
that he was entitled, as against two 
claimsnta, to the proceeds of the sale 
The motion was 
ede roremstie ete the judge in 
rar, 
ction of a judge 
autbority from 


& Pa ie 


PART I. SECT. 3, SUB-SECT. 1. 


121 if. —— Debts of former 
business unpaid.t—A person who ceases 
to carry on his business & becomes a 
farmer in not a person ‘“ engaged 
solely in farming,” etc., so long as bia 
debts in connection with his former 
business remain unpaid. Hoe must be 
deemed to be still carrying on that 
bugJness until all the debts are paid, & 
aa re not protected by Bkpcy. Act, 

(1).— Re GARTRELL, Ez p. KEARNS, 
+ 98813 D. L. R. 406; (192343. W.R, 
855; 4C. B. R. 103.—CA ye 


121 iii, —— 





summary 


declaring 





Also dealing in 
aiceens {1981} 2 
D. L. R. 991.—OAN, 


Cases 226a—274c. 


280. 


235. 


268. 


265. 
267. 


274. 


274a. 


those orders out of the assets.—Re A. & M., 
[1926] Ch. 274; 70 Sol. Jo. 607; sub nom. 
Rel.. A.& B. FE. M., Ka p. OFFICIAL RECEIVER 
v. THE DestTors, 95 L. J. Ch. 258; 134 L. T. 
589; [1926] B. & C. R. 19, D. C. 


Add. Annotations :—Apld. Re A. & M., [1928] 
Ch. 274. Refd. Hawkins & Sunderland v. 
Duché (1921), 90 L. J. K. B. 913; Re Debtors, 
Ex p. Debtor (1922), 92 L. J. Ch. 120. 


Add. Annotation :—Apld. Re L. A. & B. F. M., 
Official Receiver v. The Debtors (1926), 95 
L. J. Ch. 258. 


SUB-SECT. 6.—MARRIED WOMEN. 


See, now, Law Reform (Married Women & 
Tortfeasors) Act, 1935 (c. 30), s. 1 (d). 


For ‘‘ Held: she was subject ... under 
1883 Act, s. 24” read, ‘‘ Held: such power 
of appointment was not separate property 
within Married Women’s Property Act, 1882, 
s. 1 (5), & she could not be directed to appoint 
to her trustee in bkpcy. under 1883 Act, 
s. 24,”’ 

Add. Annotations :—Apld. Re Mathieson, 
(1927] 1 Ch. 288. Refd. Re 
Ex p. Boyd (1888), 21 Q. B. D. 264. 


Add. Annotation :—Refd. MacCarthy v. Agard, 
[1983] 2 Kk. B. 417. 

Add. Annotations:—As to (1) Apld. Re 
Debtor (No. 8 of 1926) (1926), 135 L. T. 689. 
Refd. South Behar Ry. v. I. R. Comrs., [1925] 
A. C. 476. 

Add. Annotation :—Refd. Re Debtor (No. 15 
of 1936), Debtor v. Petitioning Creditor & 
Official Receiver, [1936] 2 All E. R. 1493. 
What is—-Professional artiste producing 
scens.|—-The debtor, a married woman & 
professional singer, had up to May, 1925, been 
engaged in musical comedy, but had sub- 
sequently produced scene & vocal acts at 
various music halls. In the production of these 
scent she had required certain accessories 
in the way of dresses, etc., In respect of which 
she had incurred liabilities. On the hearing 
of a petition against her for a receiving order 
a number of contracts with music-hall 
proprietors were put in evidence, from which 
it appeared that in consideration of a fixed 
sum per week she undertook to sing & to en- 
gage & pay one or more singers to assist her in 
the production of her scenw, & also to provide 
& pay an accompanist. The registrar dis- 
missed the petition on the grounds that 
Bkpcy. Act, 1914 (c. 59), s. 125, did not 





Armstrong, | 


ENGLISH AND Empire DicEst SUPPLEMENT. 


include profession or occupation under the 
term ‘‘ business ’’; that ‘‘ trade’ & ‘‘ busi- 
ness’? were ejusdem generis & intended to 
bring within the scope of the Act women who 
were actually trading or carrying on a busi- 
ness in the nature of a trade, & that the fact 
that the debtor was assisted by another 
singer & a pianist did not make her any the 
less a professional artist than when she acted 
on the stage. Onappeal :—Held: the debtor 
was carrying on a continuous occupation for 
the purpose of making profits by entering 
into contracts under which she bound herself 
to produce scens on the stage & to provide 
the necessary accessories in the way of 
assistant singers & accompanist, & that in 
those circumstances she could properly be 
described as carrying on a business within 
sect. 125.—Re A DEsrTorR (No. 3 of 1926), 
[1927] 1 Ch. 97; 135 L. T. 689; [1926] 
B. & C. R. 86, 0. A. 

Annotations :—Consd. Ie Debtor, Ex np. Debtor (No. 490 of 
1935), [1936] Ch. 237. Refd. Re Bankruptcy Notice 
(No. 392 of 1928) (1928), 44 T. L. R. 533. 

274b. —— Engaging in speculative trans- 

actions.]-—A series of speculative transactions 
by a married woman, if they involve the 
making of genuine commercial contracts 
extending over a long period of time, may 
amount to carrying on a ‘‘ business ”’ within 
1914 Act, s. 125 (1), so as to make her subject 
to the bkpcy. laws.—Re BANKRUPTCY NOTICE 
(No. 292 oF 1928) (1928), 44 T. L. Rt. 533, C. A. 

Annotation :-—Consd. Re Debtor, Ez p. Debtor (No. 490 of 
1935), [1936] Ch. 237. 

274c,. ——— Effect of Law Reform (Married Women 

& Tortfeasors) Act, 1935 (c. 30), s. 4 (1) (c)— 
Receiving order made before passing of Act.]}— 
The debtor, a married woman, had a series of 
speculative Stock Exchange transactions 
with the petitioning creditors extending over 
a period of eighteen months which resulted 
in a debt to them of £3,500, in respect of 
which they obtained judgment against her. 
The petitioning creditors petitioned for a 
receiving order. The debtor disputed the 
petition on the ground that she was a married 
woman who was not carrying on a trade or 
business within the meaning of sect. 125 of 
1914 Act. The Registrar held that the 
transactions in which the debtor had been 
engaged constituted the carrying on by her 
of a business within sect. 125 & made a 
receiving order against her. The debtor 
appealed. Before the hearing of the appeal 
Law Reform (Married Women & Tortfeasors) 





PART I. SECT. 8, SUB-SECT. 5. 


sb. Lunatic so found—Assignment 
through committee.]—The ct. may mako 
an order authorising an assignment 
under the Bkpcy. Act to be made by 
an insolvent lunatic through his com- 
mittee.—Re HUCHNER, [1936] 1D.L. R. 
459; O. BR. 25.—CAN. 


PART I. SECT. 3, SUB-SECT. 6. 


266 i. Jud debt— Bankrupicy 
Act, 1908, a. 26 (f ).)}—A bkpcy. notice 
under the above sub-sect. cannot be 
issued against a married woman 
against whom a creditor has recovered 
a judgment.—He WALKER, Hz p 
Hinkey, (1927) N. Z. L. R. 81.—N.Z.. 


267 1. Carrying on dbusiness.}—It is 
only {n cases where a married woman 
carries on a trade or business that she 
fe subject to Bkpoy. Act, 1919 (oc. 38) 


(Can.).—He STonr, [1925] 4 D. L. R. 
518.—CAN. 


287 ii. —— In partnership with 
husband.|—Held: debtor was not 
carrying on business separately from 
her husband, & her udication in 
bkpeoy. was lrregular.— Re Scott (1924), 
20 Tas. L. R. 43.—AUS. 


267 Sil. Debts unpaid after sale of 
business— Receiving order may be made.) 
—A married woman carried on a trade 
separately from her husband. Having 
incurred debta, & being unable to meet 
her creditors, on Feb. 9, 1929, she filed 
a petition for arrangement & was 

nted the protection of the ct. on 
ar. 1. She was unable to goed Fd 
her proposal to pay twenty shillings 
in the pound, & eventually on July 26, 
her petition was dismissed, & th 
an act of bankruptcy was committed. 
On Oct. 30 she was adjudicated a bkpt. 
on the petition of two of her creditors, 


2 





wherein she was described as a married 
woman carrying on a trade separately 
from her husband, in respect of debts 
undischarged at the date of the petition. 
She ) lied to have this adjudication 
set aside on the ground that she was 
not such a trader on the date of 
adjudication. She stated that during 
the progress of the arrangement matter 
she found that she was unable to get 
any further credit & closed down & 
went out of trade on Mar.923, & had 
not since carried on any trade :—Held: 
there was ample evidence that the 
debts in respect of which adjudication 
was sought were trade debta for goods 
supplied incurred by her while she was 
Ca ng on a trade separately from 
her husband, & the fact of her having 
trade debts undischarged at the date 
of the petition was evidence from which 


{t could be inferred that she waa still 
on her trade.—Re Somens, 
{1930} ° R. 1.—IR. 


Act, 1935 (c. 30), was passed :—Held: (1) the 
Registrar was right in holding that the 
transactions in question constituted the 
carrying on by the debtor of a business 
within the sect.; it was true that an 
occasional speculation, even if such a specula- 
tion was repeated at intervals over a period, 
might not amount to ‘ carrying on a busi- 
ness ’’ for the purposes of sect. 125, but, if 
- over a considerable period such dealings were 
repeatedly carried on in order to make a 
profit & were as frequent & systematic as 
those in the present case, they might properly 
be held to constitute the carrying on of a 
business by the married woman. It was a 
question in each case of fact & degrec; 
(2) also, having regard to sect. 38 (2) of 
Interpretation Act, 1889 (c. 63), inasmuch 
as the receiving order was made by the 
Registrar before the passing of 1935 Act, it 
remained valid notwithstanding sect. 4 (1) (c) 
of the latter Act.—Re DEBTOR, Fz p. DEBTOR 
(No. 490 of 1935), [1936] Ch. 237; 105 I. J. Ch. 
129; 154 L. T, 44; 52 T. L. BR. 70; 79 
Sol. Jo. 839 ; [1934-5] B. & C. R. 329, C. A. 


274d. -i—-The debtor was a married 
woman who had been carrying on a business 
of letting furnished flats. She brought an 
action against the man who later became 
the petitioning creditor for the return of 
goods which, it was alleged, she had used in 
her business. On July 23, 1935, judgment 
was given to the effect that the goods were 
the property of the petitioning creditor & the 
action was dismissed with costs. These costs 
were taxed at £48 & later by the addition of 
interest the debt was increased. Law eform 
(Married Women & Tortfeasors) Act, '055 

(c. 30), came into operation on Aug. 2, 193% : 
—Held: (1) Law Reform (Married Women 
& Tortfeasors) Act, 1935 (c. 30), had no 
application to this case; (2) having regard 
to the terms of the judgment of July 23, 1935, 
it could not be maintained that the debt was 
incurred in the course of the debtor’s business 
or in the getting in of the assets thereof, & 
a receiving order made by the registrar must 
be discharged.—Re Drsror (No. 15 of 1936), 
DEBTOR v. PETITIONING CREDITOR & OFFICIAL 








PART I. SECT. 3, SUB-SECT. 7. 
287 ii. .J}—A petition in bkpcy. 
may be presented & a receiving order 
made under Bkpcy. Act, Rt.8.C., 1927, 
against the representativo of a deccased 
verson.—Re ROMBOUGH ESTATE, [1933] 
W,. W. R. 396.—CAN. 


287 iii. ./—A receiving order 
may be made under Bkpcy. Act, R.8.C., 
927, against an exor. qua exor., even 
though the petition was not. launched 
until after the death of testator.— 
YORKSHIRE INSURANCE v. BANK OF 
TORONTO, [(1934] 1 MP . R. 416; 2 
D.L. R. 65: 48 B.C. R Ww GAN 


287 iv. JRA rscalving order & 
under Bkpcy. ‘Act cannot be made 
against personal representatives when 
no proceedings were commenced against 





relig 





419; 3D.L. R. 





statute essentially designed for the 
administration of the property of C. 
persons or corphs. carrying on business. 
The Bkpcy. Act was never intended to 
apply to a@ parish or church or other 

ous body.—-SARRAZIN v. LkS 
CURE MARGUILLIERS DE L’CuvRE ET 
FABRIQUE DE LA PAROISSE DE ST- 
GABRIEL DE BRANDON, [1935] 8. C. R. 

554.—CAN. 


PART I. SECT. 4, SUB-SECT. 1. 


ci. To deal with p 
fraudulent debtors.}—-Under Bkpcy. Act a member a certain sum of money :~- 
s. 93, the prosecution may be ord dered 

roceeded with in the ordinary way 
before the existing criminal cts. It 
does not require the judge in bkpcy. 
to hear evidence &, if he thinks fit, to 


Vol. IV.—Bankruptcy. Cases 274c—312. 


RECEIVER, [1936] 2 All BE. R. 1498; 
Jo. 755. 


— ———.]}—He DrestTor, Exe p. CADBURY 
Bros., Lrp. (1936), 80 Sol. Jo. 144, C. A. 


-}—On Sept. 7, 1933, the petition- 
ing creditor guaranteed the banking account 
of the debtor, a married woman not carrying 
on a trade or business, up to a limited amount. 
On Aug. 2, 1935, the Act came into operation. 
In Jan. 1936, the bank called on the guarantor 
to pay under the guarantee & on Feb. 21 
the guarantor did so. On May 28 the 
guarantor obtained judgment against the 
debtor in respect of the sum so paid. The 
debtor having failed to comply with a bkpcy. 
notice issued in respect of this debt the 
guarantor served her with a bkpcy. petition. 
The Registrar refused to make a receiving 
order. On appeal:—Held: the implied 
undertaking of the principal debtor to repay 
the money paid on her behalf to the bank 
arose at the time of the guarantee; the 
obligation of the guarantor, though for a time 
at common law inchoate & unenforceable, 
had its origin in 1933 before the passing of 
the Act of 1935; it followed, therefore, that 
the contract or obligation in respect of which 
judgment was given existed before the pas- 
sing of that Act & consequently that the 
married woman debtor, not being a trader, 
could not be made bkpt.—Re DEBTOR (No. 627 
OF 1936), [1937] Ch. 156; [19387] 1 All BE. R. 
1; 106 L. J. Ch. 172; 53 T. L. R. 191; 81 
Sol. Jo. 67; [1936-7] B. & C. RR. 1215 sub 
nom. Re DeEBror (No. 627 oF 1936), Ha p. 
PETITIONING CREDITOR v. DEBTOR, 156 L. ‘T. 
95, C. A. 

274g. ——— Speculation.]~-Re DersToR, Hz p. 
DrsBrTor (No. 490 of 1935), No. 274c, ante. 

278. Add. Annotation :—Refd. Kngelke v. Mus- 
mann, [1928] A. C. 433. 

285. Add. Annotation :—Consd. Food Controller 
v. Cork, [1923] A. ©. 647. 

286. Add. Annotations :—-Consd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369. Refd. A.-G. 
v. De Keyser’s Royal Hotel, [1920] A. O. 508; 
A.-G. v. Jackson (1932), 48 T. L. R. 261. 

312. Add. Annotation :—Consd. Re Stanton, Hogg 
v. Maule (1927), 44 T. L. KR. 118. 


80 Sol. 
274e. 





274f. 








Up_ Act, Picci: 1D. L. R. 496; 3 
B. R. 481.—CAN. 


sc. Under Bankruptcy Act, a. 63.)-— 
The jurisdiction conferred by ed a 
Act, 8. 63, is confined to the adminis 
tration of the bkpt.’s estate, & does not 
extend to persons or matters outside 
the Act. 

The trustee in bkpcy. of R.’a estate 
moved for an order declaring that T. 
was a general partner of R. or that 
T. had wrongfully obtained from the 
rosecution of _ firm of R. Bros. of which It. had been 
heads : the trustee did not represent 
the firm of It. Bros., the authorised 
assignment baving been executed by 
R. only, & the Bkpcy. Ct. had no 


jurisdiction to try the questions raised 


deceased.—Re Oaviccut, [1935) 2 commit accused to stand trial although by the trustee’s motion.—Re RrY- 
D. L. R. 64; 8M. P. It. 386.—CAN. under sect. 95 the judge in bkpcy. has wNoxps, [1928] 3 D. L. R. 562; 62 

Assignee of debt— Assigned b [192413 DL. Saris GoLDHAMMER, O. L. R. 360; 10 0. B. R. 127.—CAN. 
debtor wi consent of creditor. Ke ! ; Q. HK. 36 K. I 


STAR inoninc Co., a D. 
269; 4C. B. R. 679 


sk. Ecclesiastical bodies.}—-Ecclea!- 
astical bodies or institutions are not 
included within the ambit of a bkpcy. 


Held: 


507; 50. B. R. 127.—CAN. ad: 


sb. Under Bankruptcy Act, 
(c. 36)}—To order stay of erecution— 
Until receiving order dealt with.}— 
the ct. had such power.—Re 
THOMPSON POWDER Co., Re WINDING- 


To order repayment of money-— 
Paid by assignec to creditor— Mistake of 
law.}—Held: jurisdiction could not be 
excluded by a plea of payment by 
mistake of law.— DEMPSEY v. PIPER. 
(1921) N. Z L. RK. 753.—N.Z, 


1919 


Cases 881—395a. 


831. Add. Annotation :—Refd. Hawkins & Sunder- 


838. 


869. 


land v. Duché (1921), 90 L. J. K. B. 913. 


Add. Annotations: — Apld. R. v. Central 
Criminal Court JJ., Ex p. L. C. C., [1925] 
2K. B.43. Refd. Re Debtor (No. 29 of 1931), 
[1934] Ch. 280. 


Add. Annotation :—Refd. Re Horder, Ee p. 
Trustee, [1936] 2 All BE. R. 1479. 


871a. —— Indemnity.]—The trustee in bkpcy. of 


388. 


389, 


PART I. SECT. 4, SUB-SECT. 2. 

80. 
Superior Ct. sitting 
fc diclal district hie jurisdiction to 
ear & petition in bk a served upon 
a debtor residing & 
any part of the province.—BOILy v. 
McNULTY, 


a certain bkpt. alleged that the bkpt. had 
incurred a number of his debts on behalf of 
resps. & he applied by motion in bkpcy. 
for a judgment against them to indemnify 
the bkpt.’s estate against such debts. Res 
objected that the case ought to be tried 
the common law cts. in the usual manner :— 
Held: notwithstanding the wide jurisdiction 
conferred upon the ct. in bkpcy. by 1914 Act, 
s. 105, the practice has grown up of leaving 
to the ordinary tribunal cases which did not 
raise bkpcy. points, & in the present case the 
ordinary procedure ought to be adopted.— 
Re Honour, Le p. TRusTesB, [1936] Ch. 744; 
[1936] 2 All BK. R. 1479; 105 L. J. Ch. 382; 
80 Sol. Jo. 672; [1036-7] B. & C. R. 102. 


Add. Annotation :—Apld. Re A Debtor, [1922] |. 


2 Ch. 470. 


Add. Annotation :—Consd. Te A Debtor, 
[1922] 2 Ch. 470. 


ener em, 


Court.)}—Th- 
in any provinela. 


Superior 
ou the 
oing business in 


(1928) 1 D. LL. Re 926; 
B. RK. 565.— 


deceased’s estate, to authorise 
petitioner to uplift the proceeds of 
certain Scottish policies of assurance | to ob 
life of deceased. 
granted authority to petitioner to sell 
the Scottish heritage on certain terins, 
under a declaration that such rale | 309; 
should not operate conversion, & on 
condition that petitioner ahould cou- 
sign the balance of the proceeds in the 


ENGLisH AND Empire Dicrst SUPPLEMENT. 


888a. Fo ee ee egy See —A debtor cannot 


avoid the operation ef a bkpcy. notice, served 
upon him in England, by himself during the 
currency of the notice petitioning for & 
obtaining an award of sequestration of his 
estate under Bkpcy. (Scotland) Act, 1913 
(c. 20). A receiving order made in pursuance 
of the bkpcy. notice in England will, there- 
fore, be valid, & cannot be set aside on the 
ground of the sequestration.— Re A DEBTOR 
(No, 199 or 1922), [1922] 2 Ch. 470; 91 
L. J. Ch. 577; 127 L. T. 832; 38 T. L. R. 
683; 66 Sol. Jo. 521; [1922] B. & O. R. 
151, 0, A. 


—_—-—— —— — —.]—Re A DEBTOR 


(No. 737 OF 1928), No. 957a, post. 


395a. What is a British Court—Jerusalem District 


Court.J—The High Ct., being satisfled by 
evidence that the Jerusalem District Ct. 
was a British ct. having jurisdiction in 
bkpcy. within sect. 122 of 1914 Act, made 
an order requesting that ct. & all other cts. in 
Palestine having jurisdiction in bkpcy. to aid 
the High Ct. to effect service of a notice of 
motion upon a resp. resident within its juris- 
diction, & to aid in other matters in connection 
therewith.—Re GREGORY (MAUNDY) (No. 396 
of 1933), TRUSTEE v. JERUSALEM (PATRIARCH) 
(No. 103 L. J. Ch. 267 ; [1934] B. & 
C. R. 63. 





chewan Ct. of King’s Bench, &, there- 
fore, the English trustee {a entitled 
tain therefrom an order in aid 
of an order made by the English Ct. 
under said aie ~~Re Grain (No. 2), 
(1929) 3 D. R. 3538; 1 W. W. 


The ct. 


23 8, A R. 2073 10 C. B. x 
340.—CAN, 
392 ix. —— Whether enforceable tn 


CAA 3.0, 2. 182; 8C. 


PART I. SECT. 4, SUB-SECT, 4. 


348 li, —— —— —-—.]—-The juris- 
diction of the Bkpoy. Ct. ¥ confined to 
the administration by the trustee of 
the bkpt.’s estate & does not extend to 
persons or matters outside the Bkpcy. 
Act; therefore a claim by the trustee 
with respect to the estate against a 
strangor to tho estate {s not subject to 
the Bkpcy. Ct.’6 jurisdiction.—SToBIk 
FORLONG ASSETS, LTp. v, BECK, [1932] 
1 W. W. R. 822.—CAN. 


863 fj. ——- With intent to defeat 
creditors.)—If debtor before his bkpoy. 
pays aaa fraudulently, with a view 
to concealing from hls creditors bis 
assets, the ot. will order repayment of 
such monoy.—Re Conen & SWEIGMAN, 
Kar p. Rosenpena, (1925) 1 D. L. R. 
248; 5C. B. R. 346.—CAN, 


PART I. SECT. 5. 


888 xiv. —— Power of Scottish Court 
to confirm foreign se ration & to 
authorise sale of property in Scotland. )~— 
A petition was presented by the official 
recelvor appointed by the Ct. of Chile 
in the sequestration of the estates of a 
deceased person resident there, craving 
the ot. to confirm the Chilian sequestra- 
tion, to authorise petitioner to 
sell Soottish heritage belonging to 


name of the accountant of ct. to 
ablde the orders of the ct.. but refused, 
as unnecessary, the crave of the 
petition for authority to uplift the 
proceeds of (he policies of ache — 
ARAYA 0, sie tebe Mi 8. C, 462; 


PART I. SECT. 7. 


392 lil a. —— Whether enforceable in 
Saskatchewan—Necessity for notice to 
interested parties.}—Qu.: whether the 
words “ British Ct.” in Imperial 
Bkpcy. Act, 1914 (c. 59), 8. 122, include 
a Canadian Ct. exercising bkpcy. 
jurindiction, & whether the provisions 
of said Act apply to immovables fn 
Canada. Even if said words & pro- 
visions do so apply, an application 
to the Sarkatchewan Ct. of K. B., 
by a trustee in bkpcy. appointed in 
England, for an order giving effect 
to an order made there under sect. 122 
will not be heard if due & proper notice 
of the application has not been given 
to all persons interested in the relief 
sought ata ae GRAHAM (Sask, 
(192 28) 4 D. L. R. 8753 [1928] 3 
W.W.R 8; 100 B R. ‘171.—CAN, 


$92 a b. ——- ——.]—The words, in 
Bkpey. Act, 1914, s. 122, “ every 


British Court elsewhere ha juris- 
diction in bkpcy,” include ving jurie 


Irish Free State.|\—Where a person, 
having real & personal estate in the 
Irish Free State, was adjudicated a 
bkpt. in En aye and, & the ct. havin 
bkpcy. juri ction in England order 
that a request for the assistance of the 
ct. having bkpcy. jurisdiction in the 
Irish Free State be made, & the official 
receiver in meee in England having 
applied to the High Court of Justice 
n the Irish Free State pursuant to such 
order for a declaration that the said 
property became vested in the official 
receiver as the trustee in the bkpe Hh 
by virtue of the adjudication :—Hel 
the official receiver was entitled to such 


sire & the bkpc as of the Irish Free 
& its o including the 
sate & ee, akGa d act in aid of, 


& auxiliary to, the English bkpcy. ct.— 
Re BULLEN, (1930) I. R. 82.—IR. 


o. For “ Order of Canadian Pro- 
vincial Court—Where good throughout 
Canada,"" read ‘“ Order of provinctal 
court—-rood throughout Union.” 


oi. ——— No request of other provincial 
court—Sub motion to remedy 
omission.}—Where a motion was made 
without such request, the ct. granted a 
similar motion, made after such request 

ad been obtained, to remedy the 
omission. — Re LEGACE & LEPINAY, 
(1922] 8 W. W. R. 284; 70 D. L. R, 
867.—CAN. . 


401. 


409. 


410. 


421. 


427. 


428. 


434a. 


438. 


Vol. IV.—Bankruptcy. Cases 401—491. 


Part Il—Acts of Bankruptcy. 


Add. Annotation :—Consd. Re Debtors (No. 
836 of 1935), Petitioning Creditor v. Debtors, 
[1936] 1 All EB. R. 875. 

Add. Annotation :—Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 


Add. Annotation :—Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 


Add. Annotation :—Refd. Lipton v. 
[1924] 1 K. B. 701. 


Add. Annotation :—Consd. Re Simms, [1930] 
2 Ch. 22. 


Add. Citations :—sub nom. Re PHILLIPS; 
Ex p. PHILuirs, 69 L. J. Q. B. 604; 82 L. T- 
691; 44 Sol. Jo. 469; 7 Mans. 277, D. C. 


unstamped 
deed of arrangement, although admissible in 
evidence to prove an act of bkpcy., cannot, 
after it has ceased to be available as an act 
of bkpcy., be put in evidence without a 
stamp where the fact that the deed is void 
for want of registration is relied upon by the 
trustee in a subsequent bkpcy. of the debtor 
to establish a tiile to the property comprised 
in the deed.—Re SuHaw, Ex OFFICIAL 
RECEIVER (1920), 90 L. J. K. B. 204; [1920] 
B. & C. R. 156. 


Bell, 


Sus-secT. 2 (p. 52). 

NoTe.—13 Eliz. c. 5 is now replaced by 
Law of Property Act, 1925 (c. 20), s. 172. 
Add. Annotation :—Consd. Le Debtors (No- 
836 of 1935), Petitioning Creditor v. Yebtors, 
[1936] 1 All E. R. 875. 





451. Add. Citation :—1 Sm. & G. 246, n.3 @b 
E. R. 106. 
454a. —— -|—By indenture dated Feb. 21, 


1921, made between bkpt., a retired produce 
broker, of the first part, & B., his solr., of the 
second part, & S. of the third part, after 
reciting that a receiving order had been made 
against bkpt. on Oct. 7, 1920, & B. had 
lodged a proof for £470 9s. 2d. for moneys 
expended & advanced as bkpt.’s solr. up to 
the date of the receiving order, & that since 
that date B. had continued to act as bkpt.’s 
solr., & his bill of costs amounted to 
£217 10s. ld., & that B. had undertaken to 
pay to a bank certain moneys due to them 

y bkpt. on realising his securities, & that 
there was lodged on behalf of bkpt. the sum 
of £1,350 with the official receiver to enable 
him to discharge the provable debts in the 
bkpcy., debtor assigned to B. so much of 
the £1,350 as should be payable to bkpt. 
& £2,050 payable to bkpt. under a certain 


a ee 


468. 


‘469. 


471. 


471a. 


479. 
485. 
487. 
488. 


489. 
491. 


to him upon trust, in the first place to pay 
& discharge all moneys due, or thenceforth 
becoming due to himself for costs, advances 
or otherwise, & in the next place to pay & 
discharge certain alleged debts of bkpt. at 
X., & lastly to apply the balance for the 
benefit of S. & her children. On Feb. 38, 
1921, the above-mentioned receiving order 
was rescinded. At the date of the assi 
ment bkpt. was living apart from his wife, 
to whom he had agreed to pay maintenance 
at the rate of £10 per week, & judgment had 
been recovered by H. for £58 6s. 11d. for the 
board & lodging of bkpt.’s wife. On Feb. 8, 
1921, a writ had been issued by bkpt.’s wife 
for arrears of maintenance due to her from 
bkpt. On Feb. 11, 1921, H. issued a bkpcy. 
notice in respect of her judgment & a petition 
was filed on Apr. 30, 1921. A receiving 
order was made on June 3, 1921, & debtor 
was adjudged bkpt. on June 20, 1921 :— 
Held: on the facts the assignment was 
executed with the intent to defeat & delay 
creditors, & was therefore fraudulent & void 
as an act of a y. under 1914 Act, s. 1 o & 
—Re Prior, . Trustem, [1922] B. & 
C. R. 1, C. A. 

Add. Annotations :—-Expld. Re Fredericke & 
Whitworth. Ea p. Hibbard, [1927] 1 Ch. 253. 
Refd. Re Debtors (No. 771 of 1926) (1926), 
43 T. LR. 9. 

Add. Annotation :—Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

Add. Annotations :—Consd. Re Cohen, Ea p. 
Trustee, [1924] 2 Ch. 515; Re M.T.G. Trust, 
Lid., [1933] Ch. 542. Refd. Re Moyle, 
Ez p. Trustee, [1924] B. & C. R. 22; He Drage, 
Palmer & Roberts v. Knight (1926), 184 L. 'T. 
765; Peat v. Gresham Trust, Ltd., [19384] 
A. ©. 252; He Lyons, £x np. Barclays Bank, 
Ltd. v. Trustee (1984), 152 L. T. 201. 

Defeat or delay of creditors necessary 
consequence of sale or charge.|-—J’e Sims, 
No. 596a, post. 

Add. Annotation :—Refd. Herbert’s Trustee 
v. Higgins, [1926] Ch. 704. 

Add. Annotation :—Consd. fe Simms, [1930] 
2 Ch. 22. 

Add. Annotation :—Refd. Ie Simms, [1930] 
2 Ch. 22. 

Add. Annotations :—Consd. Re Simms, [1930] 
2 Ch. 22. Refd. Re Prior, Ka p. Trustee, 
[1922] B. &C. R. 1. 

Add. Annotation :—Refd. Re Stanton, Hogg 
v. Maule (1927), 44 T. L. It. 118. 

Add. Annotation :—Refd. /te Simms, [1930] 








[partner eh D J—Held : such eg a & RB EwTON, a 
thse teks could not be joined as a party 5 
bkpcy. proceedings against the | 222; 10C. sf i TT. —CAN 
partnership.—Re STaNnDARD CoopsR: 423 ii. 
aarw Co., [1924] 2 D. L. R. 703; 4 | without or 


. B. .R. 673.—CAN. 
PART IL. SECT. 2, SUB-SECT. 1. 


dionoution of his Pp 
benefit of his creditors is ne Blige under 
sect. 9 (7) of the te et Ae 
fie not a coor ene r assignment, in 

the proper sense of the term, by which 


agreement. B. was to hold the sums assigned 2 Ch. 22. 
PART II. SECT. 1. the whole of his property is vested in | affected by an authorised assignment 


a trustee 





402 iff. ———-. }—An insolvent debtors’ 


roperty for the rupley 


ct where it 


5 


or trustees for the benefit 
of his creditora generally. Sea OL bg 


38 Man. L. 


nment by debtor 


alid. 


Pp 
BOUTILLIER, 11932) 2D. L. 
CAN. 


. Aasignment where no assetae—To 
yrocure stay of action—Abuse of Bank- 
Act.J—Re COUL, 

. R“ 381; 5M. P. R. 395 
sk. Effect of assignment. 
positive power of a 


}—JONES v. 


debtor is not 


of property, as sect. 9 (4) of the Kkpcy. 
Act is only for the benefit of creditors 
who avail themselves of the Act.— 
COVILLARD v. PROVINCIAL BANK OF 
CANADA, [1937] 4 D. L. R. 43.—CAN. 


PART Il. SECT. 2, SUB-SECT. 2.—A, 

457 1. —— Transfer of property to 
near relativer-—In return for prom 
notes—Not included in astctement of 
affaira.}—An intent to defraud creditors 
presumed from the above transfer 
which took place bag lo ix (eat), a 

—h. vo. TRSa8ikR > 

De he AT 37 Can. Crim. Cas. 3765 
CAN. 


R. 708. 


f1932] 1 
5.—CAN. 


}-—The dis- 


Cases 501—669a. 


501. 
502. 


5388. 


534. 


589. 
544. 
550. 
552. 
555. 
558. 
567. 
580. 
590. 
595. 


596a. 


Add. Annotation :—Refd. Re Tabor, Ez p. 
Cork, [1920] 1 K. B. 808. 

Add. Annotation :—Consd. Re Simms, [1930] 
2 Ch. 22. 


Add. Annotation :—Refd. Re Davies, 
Miles, ([1921]3 K. B. 628. 

Add. Annotation :—Refd. Re Simms, 
2 Ch. 22. 


Add. Annotation :—Refd. Re Simms, 
2 Ch. 22. 


Add. Annotation :—Refd. Re Davies, 
Miles, [1921] 3 K. B. 628. 


Add. Annotation :—Refd. Re Stanton, [1929] 
1 Ch. 180. 


Add. Annotation :—Refd. Re Simms, [1930] 
2 Ch. 22. 

Add. Annotation :—Refd. Re Simms, [1930] 2 
Ch. 22. 

Add. Annotation 
2 Ch. 22. 

Add. Annotation :—Consd. Re Simms, [1930] 
2 Ch. 22. 


Add. Annotation :—Refd. Re Simms, [1930] 2 
Ch. 22. 


Citations :——-For ‘‘ 21 W. R. 422” read ‘‘ 21 
W. R. 402.” 

Add. Annotations :—Consd. Re Gunsbourg; 
[1920] 2 K. B. 426. Refd. Re Simms, Ha p- 
Trustee v. William Simms, Ltd. & Gillett 
(1933), 176 L. T. Jo. 142. 


-~-—— In private company . ormed by debtor & 
his solicitor.]—The transfer by a debtor of 
substantially the whole of his property, 
whether by way of charge or by way of sale, 
constitutes an act of bkpcy., if the necessary 
consequence of the transfer will be to defeat 
or delay his creditors. The bkpt. was 
carrying on an increasing business as a 
builder, but was in need of further capital. 
He had creditors for some £28,000, & in 
addition he owed B.’s bank about £6,500. 
In pursuance of an arrangement with L.’s 
bank, but without notice to any of the 
creditors, L.’s bank took over the bkpt.’s 
account from B.’s bank, paying off to B.’s 
bank the overdraft of £6,500; & a few days 
jater, on Jan. 9, 1929, a private limited co. 
was formed of which the bkpt. & his solr. 
were the only directors. There was a con- 
temporaneous agreement for sale to the co. 
of substantially the whole of the bkpt.’s 
assets for £17,000 to be satisfied by the issue 
to the bkpt. of 17,000 £1 shares, the co. 
undertaking to pay the bkpt.’s liabilities. 
On Jan. 14 the necessary assignments to 
the co. were executed, & a debenture for 
£12,500 was sealed in favour of L.’s bank. 
On Jan. 17 the bkpt.’s overdraft on L.’s 
bank was paid off by a transfer from a new 
account opened by L.’s bank in favour of 
the co. pon the formation of the co. & 
the issue of the debenture becoming known, 
the bkpt.’s creditors began to press, & some 
of them were paid off in full. On Feb. 27, 
1929, the bkpt. committed an act of bkpcy. 
by failing to comply with a bkpcy. notice. 


Ex p. 
[1930] 
[1930] 


Ea p. 


:—Refd. Re Simms, [1930] 





ENGLISH AND Emprre Diaest SupPLEMENT. 


On Mar. 8 a petition was presented, & on 
May 9 areceiving order was made, & adjudica- 
tion followed on May 23. Upon a motion by 
the trustee for a declaration that the sale 
agreement of Jan. 9 was void by 1914 Act, 
s. 1 (1) (6), & for ancillary relief :—Held : 
(1) the agreement was a fraudulent transfer 
& an act of bkptcy., & the whole of the 
assets comprised therein formed part of the 
assets of the bkpt. divisible amongst his 
creditors, & as the trustee’s title related back 
to the act of bkpcy. & overrode that of the 
co., the co. must account to the trustee for 
such of the assets as had come to the hands 
of the co. or of any person by the order or 
for the use of the co. The substitution in the 
place of a going business & substantial busi- 
ness assets of (a) shares in a private co. 
which has taken over the debtor’s assets 
& liabilities, & (6) a right of action by the 
debtor against the co. on its covenant to 
discharge his liabilities must necessarily 
have the result of delaying creditors, & the 
substituted assets could not be treated as 
an equivalent which the creditors could 
reach as satisfactorily as the assets trans- . 
ferred; (2) 10914 Act, s. 45, protects only 
transactions which are bond fide; &, as the 
knowledge of the bkpt. & his solr. of the facts 
which stamped it in law as a fraudulent 
transfer was the knowledge of the co., sect. 
46 afforded no defence, even although the 
parties might have thought the transfer to 
be in the best interest of the créeditors.— Re 
Simms, [1930] 2 Ch. 22; 99 L. J. Ch. 235; 
46 T. L. R. 258; [1929] B. & C. R. 129; 
sub nom. Re Simms, Hx p. TRUSTER, 143 
L. T. 326. 

Add. Annotations :—Refd. Re Gunsbourg, 
[1920] 2 K. B. 426; Re Simms, [1930] 2 Ch. 
22. 


598. 


599. Add. Annotation :—Refd. Re Simms, [1930] 


2 Ch. 22. 

Add. Annotations :—As to (1) Refd. Re 
Gunsbourg, [1920] 2 K. B. 426. As to (2) 
Refd. Re Davies, Kz p. Miles, (1921) 3 K. B. 
628; Re Simms, [1930] 2 Ch. 22. 

Add. Annotation :-——-Refd. Re Simiuns, [1930] 
2 Ch. 22. 


600. 


601. 


669a. 





-]— Where a trader went to his 
neighbour & told him that he expected to be 
arrested, & while he remained there was 
informed that a sheriff’s officer was going 
towards his house, upon which he concealed 
himself in the back room & desired his 
neighbour to watch, & when told that the 
officer had gone past his house & had left 
the street, immediately returned home :— 
Held: this was an act of bkpcy. of ‘‘ otherwise 
absenting himself to the intent to delay 
creditors’ although it appeared not only 
that no creditor was delayed, but that none 
could possibly be delayed._—CHENOWETH v. 
Hay (1813), 1 M. & S. 676; 2 Rose, 137; 105 
E. R. 262. 

Annotations :—Consd. Gimmingham wv. Laing (1816), 2 


Marsh. 236. Refd. Toleman v. Jones (1824), 9 Moore, 
C. P. 24; Rouch v. Great Western Ry. Co. (1840), 1 Q. B. 





PART Il. SECT. 2, SUB-SECT. 8. wife. Notwithstanding the precise | petition to have the husband adjudi- 
qi. .]—In a judgment by default | & restricted terms of the judgment, a | cated bkpt. spon the ground of his 
recovered nat @ husband & wife it | practpe was lodged for a writ of sale aving committed an available act 
was declared pitt. should be entitled to | directed against the real & personal | of bkpoy. within Bicpey. Act, 1008, 


recover against defts. jointly & severally 
the sums therein 
was ordered 
to the free separate property of tho 


that execution ve limited | pra 
& 
aie iene later © 


property of both defts. The writ of 
followed the language of the 
prasctpe .& a return of nulla bona was 
against both deftsa. On a 


6 


763. Add. Annotation :-—Relfd. 
778. Add. Annotation :—Refd. 


established as against the husband upon 
which an order of adjudication could 

roperly be made.—He GREEN, A 
oe {1928} N. Z. 


PART II. SECT. 2, SUB-SECT. 10.— 
A. (6). 


197a i. Creditor who has assented to 
deed of arrangement—Deed void.|—A 


fe Gunsbourg 
[1920] 2 K. B. 426. 

( Bracia Czeczo- 
wiczka v. Markus, Bracia Czeczowiczka v. 
Loy, [1936] 1 All E. R. 944. 


7179. Add. Annotation :—Distd. Re Fredericke & 


Whitworth, Hz p. Hibbard, [1927] 1 Ch. 253. 


787. Add. Annotation :—Consd. Re A Bankruptcy 


Notice, [1924] 2 Oh. 76. 


788. Add. Annotation :—Consd. Re Debtor, [1929] 


1 Ch. 170. 


797a. Creditor who has assented to deed of arrange- 


ment—Deed void for want of registration.|— 
On June 11,1921, applt.co. recovered judgment 
against debtor for a certain sum & costs. 
On Apr. 18, 1922, debtor executed a document 
in the form of a memorandum of agreement 
by which he assigned his property to trustees 
for the benefit of his creditors. The agree- 
ment provided (inter alia) that it should not 
be registered either as a composition or deed 
of arrangement or otherwise & contained a 
schedule of creditors & their debts. At the 
date of the agreement there were five bkpcy. 
petitions pending against debtor by creditors 
other than appt}. co. Asa result of negotia- 
tions between dcbtor & the five creditora & 
in consideration of his entering into the agree- 
ment of Apr. 18, 1922, the five creditors 
agreed to the dismissal of their petitions & 
signed letters dated Apr. 17, 1922, which 
were all in the same form, & contained a 
statement that it was understood that it 
was not intended to register the agreement 
as a deed of arrangement, by which they 
respectively agreed that so long as debtor 
complied with the terms of the agree.vent of 
Apr. 18, 1922, they would not bring ony 
action against him in respect of their 
scheduled debts or attempt to set aside the 
agreement. On July 18, 1922, applt. co. 
signed a letter of assent in the same terme, 
which was also dated Apr. 17, 1922, & agreed 
to hand it over to debtor on receiving from 
him a promissory note or bill of exchange 
of a third party for £300. This condition 
debtor performed. The letter was not, how- 
ever, handed over to debtor owing to the 
refusal by him to pay to applt. co. an agreed 
sum for costs, a term which the ct. held 
formed no part of the original bargain. 
Applt. co. subsequently issued a bkpcy. 
notice against debtor founded on its judgment 
debt. The registrar set the bkpcy. notice 
aside on the ground that applt. co. was bound 
by the agreement contained in the letter 
signed by it. On appeal:—Held: (1) the 
agreement of Apr. 18, 1922, being a deed of 
arrangement, was void for want of registra- 


tion under 1914 (Deeds) Act, & the letter of |. 


assent, being an assent to a void instrument, 
was also itself void; (2) as debtor & all the 
creditors who assented to the agreement 
knew from the terms of the instrument itself 
& from the statement contained in the letters 
signed by them that the agreement was void, 
ings to amend the jud 
rer & no act of bkpcy. 


ent as 
ad been 


ceeds. 


L. R. 531.— 


beco 


a ne ee ee - 


not to institute any 
ings against the debtor. 
ng dissatisfied with the arrange- 
ment presented a petition in as i—- 
Held: the debtor being insolvent, the 


assignment was n void 
Bkpcy. Act, R. 8. C., 1927, 8. 9 


Annotation :— As to 


vw. T 


800. 


Vol. IV.— Bankruptcy. Cases 763—830a. 


& there was no representation that the agree- 
ment was valid, there was no question of 
estoppel, & applt. co. was not estopped from 
issuing the bkpcy. notice.—Re A BANK- 
RupTcY Noricn, [1924] 2 Ch. 76; 98 L. J. Ch. 
497; 68 Sol. Jo. 458; [1924] B. & C. . 188; 
sub nom. Re A BANKRUPTCY NOTICE (No. 62 
oF 1924), Ea p. PETITIONING OREDITORS v. 
Desror, 131 L. T. 307, O. A. 


(2) Consd. Huddersfield Fine Worsteds 
odd (1925), 42 T. L. R. 52. 


Compare Nos. 8778a, 8782d, post, & original 
volume, p. 160, No. 1498. 

Add. Annotation :—Folld. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 


800a. Change in judgment creditor — Judgment 


804a. 


805. 
806. 
811. 
$23. 


828. 
830. 
830a. 


Annotation :—As to (1) 


obtained by firm—No leave to issue execu- 
tion.]}—Where a firm consisting of several 
members has recovered in the firm name 
judgment against a debtor, the fact that a 
member has since retired from the firm does 
not render it necessary that the firm should 
obtain leave of the ct. under R.S. C., Ord. 42, 
r. 23, in order that a bkpcy. notice may be 
issued in the name of the firm, & a bkpcy. 
petition presented in that name.-—Re HI Lt, 
Ex p. HoLt & Oo., {1921] 2 K. B. 831; 90 
L. J. K. B. 734; 125 L. T. 736; [1921] 
B. & C. R. 12. 

—— —-— Notice not good against partners 
not served.J|—/?e Desrors (No. 807 op 
1922), Ha p. Dewror, No. 887a, post. 

Add. Annotation :—Apld. Re Debtor (No. 24 
of 1985), [1936] Ch. 202. 

Add. Annotation :—Apprvd. Re Debtor (No. 
24 of 1935), [1936] Ch. 292. 

Add. Annotation :—Consd. Re Debtor (1920), 
90 L. J. K. B. 618. 

Add. Annotation :-—Consd. Re Debtor (No, 21 
of 1937), Debtor v. Petitioning Creditor & 
Official Receiver, [1938] 2 All EK. R. 824. 


Add. Annotation :—Expld. Re A Debtor, 
[1929] 2 Ch. 146. 
Add. Annotution :—Apld. He A Debtor, 


[1929] 2 Ch. 146. 

Laptied a bkpcy. notice was issued 
against the co-resp. in a divorce suit for 
failure to comply with an order, made before 
decree absolute, requiring him to pay the 
costs of the petitioner to the latter’s solrs., 
for lodgment of the money in ct. :—Held: 
the bkpcy. notice was bad & the receiving 
order made thereon ought to be discharged 
because (1) it was not issued in the name of 
petitioner, the real creditor, but in that 
of his solrs.; (2) the decree not having been 
made absolute at the date of the order, the 
incidence of the costs was still open to 
revision, & the creditor, therefore, had not 
obtained a ‘‘ final”? judgment or order within 
1914 Act, s. 1 (1) (g).—Re A DeEBror (No. 76 
oF 1929), [1929] 2 Ch. 146; 98 L. J. Ch. 334 ; 
141 L. T. 250; 45 T. L. R. 403; 73 Sol, Jo. 


299; {1929} B. &C. R. 48; C. A. 
Consd. Mason v. Mason & Cottrell 





(1933), 49 T. L. R, 458. 


debtor being insolvent to the know- 
ledge of his creditors agreed with them 
to assign all his property to an attorney, 
to realise upon & distribute the pro- 
In it the crecivor undertook 
One creditor 


the petitioning creditor was not 
estopped under the agreement from 
resenting a petition.—-Re Brown, 
1932] O. R. 453; 3 D. L. R. 305,—- 
CAN. 


proceed- | part II. SECT. 2, SUS SECL. 10.— 
; e g e 

n. For ‘*' Held: the objection was 
sustainable "' read *‘ Held: the objec- 
tion was not sustainable.’’ 

sg. Costs of unsuccessful execution no 


t 
under 
(7), & 


Cases 85la—889b. 


851a. Judgment including excessive interest within 


857. 


866. 


870. 
871. 


875. 


875a, 


Moneylenders Act, 1927 (c. 21).]—The pro- 
visions of Moneylenders Act, 1927 (c. 21), 
s. 9, do not prevent a moneylender who has 
obtained judgment for a debt which includes 
interest at a rate exceeding 5 per cent. per 
annum from serving a bkpcy. notice upon the 
oe requiring payment of the judgment 

ebt 

A moneylender presented a bkpcy. petition 
against his debtor upon which a receiving 
order was made, though the act of bkpcy. 
relied upon in the petition was non-com- 

liance with a bkpcy. notice requiring the 
judgment debtor to pay the judgment debt, 
which in fact included interest at a rate 
amounting to 270 per cent. per annum :— 
Held: the receiving order was rightly made. 
—Ke A DEBTOR (247 oF 1930), [1930] 2 Ch. 
239; 99 L. J. Ch. 356; 143 L. T. 292; 
sub nom. DEBTOR v. PETITIONING CREDITORS, 
[1920] B. & C. KR. 184, C. A. 
Add. Annotation :—Refd. Re L. A. & B. F. M., 
Official Receiver v. The Debtors (1926), 95 
L. J. Ch. 258. 
Add. Annotation :—Consd. Re A Debtor, 
Ln p. Debtor (1922), 92 L. J. Ch. 410. 


Add. Annotation :—Refd. Re A Debtor, [1929] - 


2 Ch. 146. 

Add. Annotation :—Refd. Lyons v. Collins, 
[1936] 3 All BE. R. 788. 

Add. Citation :—15 Mans. 304. 

Add. Annotation :—Cons'. Ke A Debtor, 
Ex p. Debtor (1922), 92 L. J. Ch. 410. 
Judgment to pay creditor—Notice to 
pay registrar of county court.|—(1) Where a 
county ct. judgment in form or effect directs 
payment to be made to the creditor the bkpcy. 
notice founded on it properly requires pay- 
ment to be made to the creditor instead of to 
the registrar. 

(2) The Practice Regulation of Feb. 18, 
1890, which requires every notice of motion 
by way of appeal from a county ct. to state 
the grounds of the appeal, does not preclude 
an applt. from relying upon a point not taken 
in the ct. below, if the ct. thinks fit to give 
leave to raise the new point.—Re A DEBTOR 
(No. 16 oF 1922), Ea p. Tim DeErnTor (1922), 
92 L. J. Ch. 410; [1922] B. & C. R. 264, D. C. 





887a. ——— Partner—Not at principal place of 


887b. ——- 


included, pre Eva, [1927] N. Z. L. R. 
652.—N.Z 


PART Il. SECT. 2, SUB-SECT. 10.—C, 
sh. 


business.|— Where a judgment has been re- 
covered against a firm, & a bkpcy. notice 
following the judgment has been served on 
one member of the firm, but not at the 
principal place of business of the firm, & a 
petition presented against the firm, a receiving 
order cannot be made against the firm other 
than the partner who was not served.—fe 
Debtors (No. 807 oF 1922), Ea p. DEBTOR 
we 92 I. J. Ch. 120; [1922] B. & O. R. 
119, OC. A. 








-}—Where judgment for a 
debt has been recovered against a firm & a 
bkpcy. notice in the usual form & following 
the judgment has been served on one of the 
partners only at a place other than the 
principal piace of business of the firm & has 
not been complied with, a a» receiving order can 


et = + mer Sele ee ed-eare t= tee nae 


Time of servtce—Service out of | sarily. invol 


889a. —— When 


Annotation :—Consd. R 
Creditor & Official Recetsen [1937] 2 All E. R 


889b. 


time.-—A debtor summons was per- 
sonally served on bkpt. two 
ate :—Heid: tho condition of 
prior to the filing of a petition pee — IR. 
ved an act of 


ENGLISH AND EMPIRE Digest SuPPLEMENT. 


properly be made against that partner on 
the judgment creditor’s petition.—Re 
DEBTOR No. 24 of 1935), [1936] Ch. 292; 

105 L. J. Ch. 364; 154 L. T. 234; 80 Sol. 
Jo. 54; [1936-7] B. & O. R. 93, C. a 


ustified.}—The debtor, an 
aviator, agai whom the creditors had 
obtained judgment for a debt, three days 
later left England on a flight ‘to Australia 
& back. The creditors thereupon obtained 
from a registrar in PERCY: an order for sub- 
stituted service of a bkpcy. notice on the 
debtor by registered letter addressed to him 
at his place of business in London & also to 
em care of his solrs. The bkpcy. notice 

et ats compliance with its provisions 
within seven days :—Held: (1) the case was 
not one in which an order for substituted 
service ought to have been made, as it was 
improbable in the circumstances that the 
service of the notice would come to the know- 
ledge of the debtor within the time limited 
by the notice for compliance with its require- | 
ments; (2) the debtor’s solrs. were not 
sufficient agents for receiving the notice, as 
it was for the debtor himself & not his solrs. 
to decide within the seven days whether he 
would pay the debt.—Re JUDGMENT DEBTOR 
(No. 1539 oF 1936), [1937] Ch. 137; 106 
L. J. Ch. 183; [1936-7] B. & C. R. 135; 
sub nom. Re JUDGMENT DEBTOR (No. 1539 
OF 1936), JUDGMENT DEBTOR v. JUDGMENT 
CREDITOR, [1936] 3 All E. R. 767; 166 L. T. 
16; 53 T. L. R. 144; 80 Sol. Jo. 1035, C. A. 
é De Cespedes, Debtor v. oe ad 





-+—The debtor, an alien who had 
become domiciled in England, had purchased 
the lease of a house in London which he 
assigned to his mother in 1928. The debtor 
lived in the house & paid the rates. In 
Apr. 1936, the debtor took up a permanent 
residence in France, but visited I England from 
time to time on business. A bkpcy. notice 
was issued against him on Aug. 24, 1936, 
& an order for substituted service of this 
notice was made on Aug. 27, 1936. The 
affidavit in support of the application for 
substituted service stated that on Aug. 24 
a clerk to the solrs. for the petitioning 
creditor, having been informed that the 
debtor’s solrs. could not facilitate service of 
the bkpcy. notice, had attended at the house 
above mentioned to serve the debtor, but 
had been unable to obtain a reply; that a 
registered letter addressed to the debtor at 
the same house had been sent on the same 
day; & that the clerk had attended at the 
house again on Aug. 27 & had been unable 
to obtain areply. The affidavit did not state 
that the debtor was not within the juris- 
diction, nor that’ service by post would not 
reach him, nor that there was any reason to 
think that the house mentioned was the place 
at which the debtor would be found :—Held : 
the affidavit was not one on which an order 
for substituted service ought properly to have 
been made.—Re DE CESPEDES, DEBTOR v. 
PETITIONING CREDITOR & OFFICIAL RECEIVER, 
[1937] 2 All E. R. 572; 156 L. T. 471, C. A. 








ae a a a a ee ee nt en 


arto which the os woud svg wes a 
oO roper ground udica- 
on.—Re GORHAM. 11986] 2L. R. 66. 


bkpoy. 


919. 


Add. Annotations :—Consd. Re Debtor, Kz p. 
Debtor, [1918-19] B. & C. R. 221. Refd. Re 
Debtor (No. 21 of 1937), Petitioning Creditor 
v. Debtor, [1938] 2 All E. R. 356. 

Add. Annotation :—Refd. Farquharson v. 
Pearl Assurance Co., [1937] 3 All BE. R. 124. 


923a. ——— Issue of second notice by same narra 


929. 


'929a. 


—Oreditors having obtained judgment issue 
a bkpcy. notice for £945 & served it on 
debtors. Debtors paid a sum of £100, in- 
cluding £5 for costs, nine days later, but in 
the belief that the notice would be disputed 
the creditors issued & served a fresh bkpcy. 
notice about two months later for £857, &, 
that notice not having been complied with 
within seven days, a petition based on the 
fresh bkpcy. notice was presented & served. 
Debtors gave notice of an application to set 
aside service of the petition, but the registrar 
refused to do so, & made a receiving order 
on the fresh bkpcy. notice:—Held: (1) 
debtors could not refuse to comply with the 
fresh bkpcy. notice on the ground that as the 
oe notice had resulted in an act of 
kpcy. this had put it out of the power of 
debtors to mak? any payment in compliance 
with the fresh notice or otherwise deal with 
their property ; (2) if they did make a pay- 
ment in compliance with the fresh notice it 
might be that if a trustee were appointed 
under the previous bkpcy. notice the payment 
might be sect aside, & the money made avail- 
able for the general body of creditors.—Re 
DeBTrorS (Ny. 771 oF 1926) (1926), 43 
T. L. R. 9; 70 Sol. Jo. 1089; sub nom. Re 
FREDERICKE & WHITWORTH, £2 p. HIBBARD, 
[1927] 1 Ch. 253; 96 L. J. Ch. 70: (36 L. T, 
268; [1926] B. & C. R. 156, C. A. 
Add. Annotation :— Refd. Bracia Ozcvzo- 
wiczka v. Markus, Bracia Czeczowiczka v. Loy, 
[1936] 1 All BK. R. 944. 
Onus of proof.]— (1) Before the 
war, the creditors, a Polish firm, sold to the 
debtors, an Austrian firm, trading in East 
Africa, certain cotton goods. The period of 
credit had not expired on the outbreak of the 
war; but the debtors being enemy nationals 
were interned & their African business & 
property was lost to them. After the war 
they had a claim against the German Govt., 
but had then become nationals of Czecho- 
slovakia. In 1924 the debtors returned to 
East Africa, & in the same year the creditors 
sued them in Vienna & obtained judgment 
against them. In 1925 the debtors obtained 
an award from the Mixed German Czecho- 
slovak Arbitral Tribunal against the German 
State for a large sum & in the same year the 
creditors obtained an attachment on the 
‘‘ alleged debtors’ claim against the Reich 
Settling Office.’ In 1932 the creditors 
obtained judgment for their debt in Kenya 
& in 1933 they caused the debtors to be served 
with two bkpcy. notices. The bkpcy. law in 
Kenya on this point is the same as in England 
under 1914 Act. The debtors sought to have 
the orders set aside on the ground that by 
attaching the award in Germany the creditors 
had prevented them satisfying the judgment : 
—RHeld: the onus was on the debtors to prove 
affirmatively that the claim in respect of 








929b. 


938. 


which the bkpcy. notice was issued could & 
would have been paid but for some act or 
omission of the creditor & thcy had entirely 
failed to prove any such case. 

(2) It was contended that the attach- 
ment orders in Berlin were a form of execu- 
tion & it was, therefore, improper to issue the 
bkpcy. notices:—Held: the attachment 
orders were not a form of execution & could 
not be an execution upon the Kenya decree 
obtained after the orders. The attachment 
orders having proved abortive, were not a 
bar to the issue of the notices. 

(3) In Kenya the procedure in execution 
follows the Indian Code, & arrest & imprison- 
ment is the norma] form of execution. There 
being some evidence of means & that the 
debtors had refused to pay some part of the 
debt when they had the means to pay, a 
receiving order was made in lieu of com- 
mittal :—Held: the order was rightly made 
as the English decisions under the Debtors 
Act, 1869, did not apply.—BRaAcIA CZECz0- 
WIczka v. Markus, BRACIA CZECZOWICZKA 0. 
Loy, [1936]1 All E. R. 944; 80Sol. Jo. 508, P. C. 


Foreign attachment order.]— 
Bracta CzZEcZOwIczKA v. MARCUS, BRACIA 
CZECZOWICZKA v. LOY, No. 929a, ante. 


Add. Annotations :---Refd. Ie Debtors (No. 
771 of 1926) (1926), 43 T. I. R. 93 Re 
Fredericke & Whitworth, Kx p. Hibbard, 
[1927] 1 Ch. 253; Re Bankruptcy Notice 
(No. 171 of 1934), [1934] Ch. 431. 








940a. Claim in Chancery for declaration of charge. ] 


—In a pending action in the Chancery Div. 
a debtor claimed a declaration that he was 
entitled to a charge on the proceeds of certain 
property in the hands of trustees in priority 
to the creditor. In @ subsequent action in 
the K. B. D. brought by the creditor against 
the debtor in respect of a different transaction 
the creditor obtained judgment in respect of 
which he issued a bkpcy. notice. On an 
application by the debtor undcr scct. 1 (1) (g), 
of 1914 Act, to have the bkpcy. notice set 
aside :—Held: the claim in the Chancery 
action was not a “ counterclaim, set-off or 
cross-demand ”’ within the sub-sect., & was 
not therefore a ground for sctting aside the 
bkpcy. notice.-—Re BANKRUPTCY NOTICE (No. 
171 or 1934), [1934] Ch. 431; 103 L. J. Ch. 
253; 78 Sol. Jo. 297; [1934] B. & C. R. 48 ; 
sub nom. Re JUDGMENT DieBror (No. 171 OF 
1934), 151 L. T. 107; 60 T. lL. i, 3383, C. A. 


940b. Affidavit filed by debtor—Day fixed for 


hearing—Form of order. ]—Hule 140, sub-r. 2, 
provides that, there shall be endorsed on 
every bkpcy. notice an intimation to the 
debtor that if he has a counterclaim, set-off, 
or cross demand which equals or exceeds the 
amount of the judgment debt, & which he 
could not have set up in the action in which 
the judgment or order was obtained, he must 
within the time specified in the notice file 
an affidavit to that effect with the Kegistrar. 
Rule 141 provides that the filing of ‘ such 
affidavit '’ shall operate as an application 
to set aside the bkpcy. notice & then states 
the procedure to be followed. 

On May 25, 1934, judgment creditors for 


PART Il. SECT. 2, SUB-SECT. 10.—G. (b). 


ay ae Be oe ul & in same right.}—Re ANDERSON, Ex p. ALEXANDER (1927), 27 8. R. N. 8. W. 296; 44 N. 8. W. 


J.5. 
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PART II. SECT. 2, SUB-SECT. 11.—A. 
st. Whether binding on partner.)--~A D. L. 


£2,727 issued a bkpcy. notice against the 
judgment debtor. On May 31 the debtor 
filed an affidavit in which he alleged that he 
had a cross demand for two sums amounting 
together to £1,500. The Registrar marked 
the application “Fix a day—Motion—No 
Stay,’’ & appointed June 28 for the hearing. 
A stay having been refused, the act of bkpcy. 
became complete on June 4, & on June 5 
the judgment creditors presented a bkpcy. 
peulon founded on that act of bkpcy. On 

une 21 the debtor’s application was dis- 
missed & on June 28 a receiving order was 
made. On appeal by the debtor :—Held: 
receiving order was properly made; there 
had been no compliance by the debtor with 
r. 140, as the affidavit on the face of it showed 
that the cross demand did not equal or exceed 
the amount of the judgment debt, & there- 
fore the procedure provided by r. 141 for 
dealing with a bkpcy. notice did not come 
into operation, & the case must be treated 
as if no affidavit under r. 140 had in fact been 
filed. Also, the Registrar, if he thought, as 
he appeared to have done, that the affidavit 
did not satisfy r. 140, ought to have marked 
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957a. Statement to agent of creditors of insolvency 


the application “ Affidavit not sufficient—No | 


case raised’? & not to have taken scisin of 
the matter.—He DrsBror, Ha p. DEBTOR 


in foreign country.|}—-A_ debtor informed a 
person acting for some creditors in England 
(a) that he owed debts to a very much larger 
amount in Switzerland; (6) that Dbkpcy. 
proceedings had been initiated against him 
there ; (c) that he intended to offer his Swiss 
creditors £1,000, which was all the money he 
had; (d) that if the Swiss creditors accepted 
that, he intended to offer his English creditors 
58. in the £1, payment to be spread over a 
number of years. The creditors proceeded 
against the debtor, alleging that he had com- 
mitted an act of bkpcy. under 1914 Act, 
s. 1 (1) (hk). A receiving order having been 
made, the debtor appealed :—Held: (1) the 
statements made by the debtor were not a 
mere discussion of his affairs, but a ‘‘ notice ”’ 
to his creditors that he had suspended or was 
about to suspend payment within the sect. ; 
(2) the debtor being in England, there being 
creditors in England, & the jurisdiction here 
being undoubted, it was not necessary to 
suspend the making of a receiving order here. 
The Swiss proceedings could be considered 
from time to time, & a stay in the proceedings 
here ordered, if advisable.— Re A DEBTOR (No. 
737 oF 1928), [1929] 1 Ch. 362; 98 L. J. Ch. 38 ; 
140 L. T. 266; [1928] B. & C. R. 130, C. A. 


Add. Annotation :—Consd. & Apld. Re A 


Add. Annotations :—Refd. Re Iebtor (No. 3 
of 1926) (1926), 135 L. I’. 689; Re A Debtor, 


Add. Annotation :—Expld. Re A Debtor, [1929] 


(No. 5238 oF 1934), [1935] Ch. 347; 104 959 

L. J. Ch. 217; 152 L. T. 297; 934-5) . 

B. & C. R. 189, C. i re : ee Debtor, [1929] 1 Ch. 362. 
Add. Annotation :—Consd. Re A Debtor; | 963. 

[1929] 1 Oh. 362. 

Add. Annotation :—Consd. Re A Debtor, [1927] 1 Ch. 97. 

[1929] 1 Ch. 362. 

Add. Annotation :—Retd. Re A Debtor, | 974+ 400. Arm 

[1029] 1 Ch. 362. L Ch. 362. 

Add. Annotation :—Consd. Re A Debtor, | 972. 


[1929} 1 Ch. 362. 


ee rae Me A A TY A tp ee — Saeen 


Re Fox, LesrerR v. PORTER, 
5 C. B. R. 328.—CAN. 


R, 198; 


Add. Annotation :—Refd. Re A Debtor, [1929] 
1 Ch. 362. 


committed an act of bkptey. —Re 
KRONBON, [1931] 3 W. W. R. 22.—CAN. 


{1925] 1 


partner gave notice of suspension of 

ayment to his firmn’s creditors :— 
Ield; the notice did not affect another 
alloged partner Who had neither ex- 
pressly nor impliedly authorised this 
notice.—ABDULSATTAR v, 4 hk. A. RLM. 
CHETYYAR Firm (1932), IL. lt. 10 
lan. 215.—IND. 


PART II. SECT. 2, SUB-SECT. 11.—B. 


sw. Statement of inability to pay 
aebts.J— Notice of suspension of pay- 
ment of debts must be a specific & 
deliberate act on the part of the debtor, 
& the suspension, actual or intimated, 
must apry to all the croditors. It 
is something different from a notice of 
inability to pay his debta.— M.S. M. M. 
ey ee FirM v. PP. MOODAHAR 
(1932), I. L. R. 11 Ran, 96.—IND. 


PART II. SECT. 2, SUB-SECT. 12. 


sj. Defaulls.--Defaults moro than 
aix months before prescntation of a 
bkpcy. petition followed by demands 
for payment are not per se an act of 
bkpcy., but when further defaults take 
lace within six months of the petition 
ae whole form one continuing act of 
ak Eo .— Re ey (192513 D. L. R. 
R. 765; affa., (1925) 2 

b. L. R. Sine 5 Cc. BR. R. 714.—CAN, 


sk. Failure to meet series of promis- 
sory notes.}—Held: an act of bkpcy.— 


sl. Failure to meet liabilities as they 
become due.]-—-The words * ceases to 
meet his liabilities as they become 
due ”’ do not mean that when in any 
singlo case debtor makes default in 
payment of a debt as & when due he 
comunits am act of bkpcy., but a failure 
‘* to meet his liabilities as they become 
due” in some wider sense.—He 
CANADIAN ae Co., Hr p. TRUSTEE, 
[1924j 1 D. R. 617! 63 0. lL. Rh. 
5063; 4 C. B. — 185.—CAN. 


-}—Where there were rc- 
ented defaults by a debtor in fulfilling 
promises to pay made within threo 
months preceding a petition in bank- 
ruptoy: Held: an order adjudging 
the debtor a bkpt., on the ground that 
it hed ceased to meet its Hahbilities 
poner as they became due, should 
e aftirmed.—Re SHELLBROOK STORE, 
LTp., [1931] 2 W. W. R. 646.—CAN. 


an, .l—The words ‘ ceases to 
meet his liabilities as they become 
due’? do not include a continuing 
default.—BROWN ©. KELLY-DOUGLAS 
© 0. {1923} 1 W. W. R. 1340; [1923] 
2D.L. R. 738; 32 B.C. R. 143.—CAN. 


so. Afere insolvency.}—Insolvency in 
itself, without an admission of in- 
solvency, is not a ground for the filing 
of a petition to adjudge a debtor a 
bkpt.; it must appear that he has 








10 


sf. Failure to meet debis.J—A debtor’s 
failure to meet his liabilities as they 
become due is an act of bkpcy.—He 
Marcus, [1936] 3 D. L. RR. 42; 10 
M. P. KR. 357; 6F. lL. J. (Can.) ie ee 
CAN. 

sh. Jieceiving order in lieu of com- 
mittal—Kenya.J—In Kenya the pro- 
cedure in execution follows the Indian 
Code, & arrest & imprisonment is the 
normal form ofexecution. There being 
some evidence of means & that the 
debtors had rcfused to pay some part 
of the debt when they had the mcans 
to pay, & receiving order was made in 
licu of committal :—Held: the order 
was rightly made as the Knglish 
decisions under Debtors Act, 1869 
(c. 62), did not apply. —BRACIA 
CZECZOWICZKA ©. MARKUS, BRACIA 
CZECZOWICZKA v. LOY, [1936 1 All 
K. RK. 944; 80 Sol. Jo. 508, P. C.— 
KENYA. 


PART II. SECT. 4. 


m i. Not statement showing 
insolvency prepared by creditors’ agent.) 
—Re TENENBEIN, Fle BANKRUPTCY 
Act (Man.), [1927] 4 D. L. R. 270; 
pee 2 W. W. R. 374—CAN., 


ii. ——-.}Re Se mes OF B.), 
[1927] 3 D. L. R. 969; 8 C. . 235; 
nue: (1928] 1 D. L. R. 350; oc. 'B. R. 

612.—CAN. 





1016a. 


1047a. 


Vol. IV.—Bankruptey. Cases 997a—105la. 


Part I11.—Petition. 


997a. ——— Proceedings by public officer or agent— 


Necessity for affidavit of authority.}—Where 
a bkpcy. petition presented by a co. under 
Bkpcy. Act, 1883 (c. 52), s. 148, was not 
accompanied by the affidavit required by 
r. 258 of the Bkpcy. Rules, 1886, stating that 
the person presenting the petition was the 
authorised public officer or agent of such 
co. :—Held: the petition was rightly refused. 
—fRe Cripps, Ross & Co., Ez p. Ross (1888), 
‘as reported in 5 Morr. 226. 


1007a. ——- —-—..|—Re Ayre, Ex p. Ports 


(1840), 10 L. J. Bey. 26. 


Exercising powers under Law of 
Distress Amendment Act, 1908 (c. 53).J—A 
landlord obtained judgment against his 
tenant for £204 in respect of rent & fire 
insurance, & served on him a bkpcy. notice. 
The notice was not complied with, & a 
petition for a receiving order was presented. 
While the petition was pending, the landlord, 
as the premises were sublet, served on the 
subtenants a nc tice, under sect. 6 of the above 
Act, to pay their rents directly to him, & 
from one subtenant he received £62, the 
debt being thus reduced by that amount. 
A receiving order was afterwards made :— 
Held: as the claim still amounted to more 
than £50 the landlord had not, by exercising 
his powers under the above Act, precluded 
himself from proceeding under the bkpcy. 
notice in the normal way.—fRe A DEBTOR 
(No. 5649 of 1928), [1929] 1 Ch. 170; 9&8 L. J. 
Ch. 35; 140 L. T. 165, 45 7T.1. BP. 20; 72 
Sol. Jo. 727; [1928] B. & C. R. 125, &. A. 





1019a. Solicitor—Petition based on order for pav- 


ment of costs to client.|—Re A Destor (No. 
76 of 1929), No. 830a, ante. 


1025. Aftcr this case add, ‘‘ Sce S. ©. J. (Consolida- 


tion) Act, 1925 (c. 49), ss. $6-43.”’ 


1043. Add. Annotation :—Refd. le IL. A. & 


B. F. M., Official Receiver v. The Debtors 
(1926), 95 L. J. Ch. 258. 


1045. Add. Annotation :—Refd. Hay v. Carter, 


[1935] Ch. 397. 

—-— Under voidable contract.)—A. 
employed L. as his agent to negotiate a 
loan for him with a money-lender. B., a 








money-lender, lent A. £60 on his promissory 
note for £100, & without the knowledge or 
consent of A. paid L. a commission. B. re- 
covered judgment against A. for the amount 
of the promissory note in default of appear- 
ance, & issued a bkpcy. notice based on the 
judgment, & A. having failed to comply with 
the bkpcy. notice, B. presented a bkpcy. 
petition against him. On the hearing of the 
petition before the registrar it appeared for 
the first time that a commission had been 
paid by B. to L. :—Held: the act of bkpcy. 
was founded on a contract which was void- 
able by A., & the ct. ought not, within 1914 
Act, s. 5 (3), to be satisfied with the proof 
of B.’s debt, & the receiving order must be 
rescinded.—Re A DEsBToR (No. 229 of 1927), 
(1927] 2 Ch. 367; 96 L. J. Ch. 381; 187 L. T. 
507; [1927] B. & C. R. 127, C. A. 


1048. -Add. Annotation :-— As to (1) Refd. Hum- 


phery v. Wilson (1929), 141 L. T. 469. 


1049a. Part of debt unenforceable in bankruptcy. |--- 


Where judgment has been obtained against a 
married woman for a debt, part of which 
was incurred before the passing of Law 
Reform (Married Women & ‘Tortfeasors) 
Act, 1935 (c. 80), a bkpey. notice issued in 
respect of the Judgment is invalid ; since the 
judgment is not divisible. &, since the bkpcy. 
notice is a step in the enforcement in bkpcy. 
of a judgment in respect of a debt incurred 
before the passing of the Act. contrary to 
sect. 4 (1) (ec) of the Act, it follows that 
failure to comply with the notice is not an act 
of bkpcy., & a bkpecy. petition founded on 
it necessarily fails.—/te Duspror (No. 2) oF 
1937), [1988] Ch. 694; sub nom. Re DeBTOR 
(No. 21 oF 1937), Depron v. PETITIONING 
Crepiron & OFFICIAL RECEIVER, [1988] 2 
ALU MK. RR. 824; 107 bd. Ch. 821; 1659 LT. 
115; 547. L. BR. 807; 82 Sol. Jo. 484, C. A, 


4050. Add. Annotation :—Folld. Re Debtors, [1927] 


1 Ch. 19. 


1051a. --—.]—-A debt tc be a good petitioning 


creditor’s debt must be a liquidated sum, pay- 
able either immediately or at some certain 
future time at the date of the act of bkpcy. 
It is not sufficient that the debt should have 





PART III. SECT. 1, SUB-SECT. 1.--A, 
, .—There is 10 power 
in an agent, acting under general power 
of attorney, to present an eanoene? 
petition on behalf of his principal, 
unless the power expressly authorises 
such act.—He OSMAN (1919), 40 
N, L. R. 17.—S. AF. 

bii. S.P. Ex p. GARBUTT (1925), 46 
N. L. R. 57.—S. AF. 

991 if. Unlicensed company.)— 
Extra Provincial Corpns. Act cannot 
& is not intended to affect the right of 
an unlicensed foreign corpn. to institute 

roceedings under Bkpcy. Act.—Jt. 
SOCIETY HIRT Co., [1932] 1 D. L. BR. 
561; O. R. 104.—CAN. 

998 fi. No evidence when debt 
accrued— Motion «unopposed.j)—Held: 
petitioners were entitled to the relief 
which they claimed.—FisnerR v. WIL- 
Kin, Lrp., [1920] 19 O. W. N. 251; 
59 D. L. R. 502 ; 1 C. B. R. 376.—CAN. 


PART III. SECT. 1, SUB-SECT. 2.—A, 


1026 ii. -}+~—Where there is no 
privity of contract between the in- 
solvent & the alleged creditor, no debt 


emmnanteeaanmnal 














can exist which may be made the 
ground for a bkpcy. petition.—se 
CANADIAN CHOCOLATE Co., [1924] 2 
D. L. R. 5608.—CAN. 

1026 iid, ———.]—A bkpcy. ct. should 
not proceed with a petition on a dia- 
puted debt until the ordinary cts. have 
settled the disputed question.—-Jte 
WHISTLE Co., [1925] 1 D. L. R. 1110; 


is 


5 C. B. It. 495.—CAN., 

si. Debt contracted before Bankruptcy 
Act, 1919, in operation.)-—A receiving 
order against a co. under the above 
Act may be based upon a debt owing 
to the co. by reason of ita having 
undertaken, after the Act came into 
operation, the liabilities incurred by a 
firm before the Act. came into operation. 
—Re STEWART MERCANTILE . LTD. 
[1921] 1 W. W. R. 740; 59D. L. R. 
412; 10. B. R 367.—CAN. 


s il. Judgment founded on 
cause of action partly arising before 
Act in vuperation.)—Held: such judg- 
ment war sufficient either ag an avail- 
able act of bkpcy., or as constituting 
a debt upon which to found a bkpcy. 
petition. — Re Magaouireg, [1923) 1 


ll 





D. L._ KR. 1186; 510. L. R. 63; 3 
C. B. R. 880.—-CAN. 


s isi. .J—Such a debt cannot 
be used as a ground for a Dip 
potition.— Re SuTTON, [1924] 4 D. L. R. 
315; 5C. B. R. 75.—CAN. 


sn. Debt contracted in province in 
which company not licensed to trade— 
No residential qualificatton.|/—When a 
co. is not licensed to trade in a province 
& har no assets in that province, the 
mere fact that members of the co. have 
purchased raw furs when in that pro- 
vince does not confer on it a sufficient 
residential qualification to enable a 
bkpcy. petition to be presented against 
it in that province.—J’e JOnINsON 
(R. 8.) & Son, Lrp., {1923} 1 D. L. Rh. 
691 , 3 Cc. BR. R. 537.—--CAN. 





PART Il. sane mee 2.— 
° &). 


1050 iv. }—It is sufficient if the 
debt {s actually owing, though not 
actually due or payable —Re TUNNELL, 
LTp., Ez p. WILLS & ANDERSON, [1923] 
4D. L. R. 1018.—CAN. 
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become a liquidated sum in the interval 
between the act of bkpcy. & the presentation 
of the petition—Re Drsrors (No. 669 of 
1926), [1927] 1 Ch. 19; 96 L. J. Ch. 33; 136 
L. T. 182, C. A. 

1065. Add. Annotation :—Consd. 
[1927] 1 Ch. 19. 

eae ve nnotation :—Refd. Re Debtors, [1927] 

. 19. 


1067. Add. Annotation :—Apld. Re Debtor, Ea p. 
Lawrence, [1928] Ch. 665. 


1077a. Tender before bankrupty notice—Whether 
creditor bound to accept.)—-On Jan. 3, 1928, 
& creditor obtained judgment for £47, in 
respect of two overdue instalments of a debt, 
leaving the remaining £23 instalment, which 
only became due between the date of the 
writ & the judgment, untouched by the 
judgment. On Jan. 9, in response to the 
creditor’s invitation, debtor tendered the 
£23 in cash, but the tender was refused. 
On Jan. 27 the creditor filed a bkpcy. notice 
in respect of the £47 judgment debt, & on 
Feb. 16 he filed a petition based on the two 
debts, & on non-compliance with the bkpcy. 
notice :—Held: though the two debts were 
still owing & amounted to over £50, so that 


Re Debtors, 


the creditor was formally entitled to present 


a petition under 1914 Act, s. 4 (1), neverthe- 
less the refusal before the bkpcy. notice of 
the £23 offered at his invitation, & refused 

- only in order to keep the total debt over £50, 
was “sufficient cause”’ within sect. 5 (3) 
for making no order on the petition.—Re 
DEBTOR, Ha p. LAWRENCE (No. 21 oF 1928), 
[1928] Ch. 665; eub nom. Re DEBTOR 
(No. 21 oF 1928), Ea PETITIONING 
CREDITOR v. DEBTOR, 97 L. J. Ch. 255; 
sub nom. Re DEBTOR, Ez p. LAWRENCE, 139 
L. T. 619, D. O. 


1078. Add. Annotation :—Consd. Giles v. Kruyer, 
[1921] 3 K. B. 23. 

1110a. ——— Note given for illegal considera- 
tion—Bona& fide holder without notice.|— 
Where evidence has been given by a petitioner 
in support of his claim on a promissory note 
given for illegal consideration, showing his 
bona fides & want of notice of the illegality 
of the consideration, & there is no ground for 
disbelieving him, the ct. will not hold that 
he has not discharged the onus of proof which 
falls on him to prove the claim, & a receiving 
order should be made.—He A DEBTOR (No. 4 
OF 1922), Kz p. PETITIONING CREDITOR, 
(1922] B. & OC. R. 116, O. A. 

1127. Add. Annotations :—Consd. Re A Debtor, 
[1929] 2 Ch. 146. Distd. Re Debtor (No. 975 
of 1937), Debtor v. Petitioning Creditor & 
Official Receiver, [1938] 2 All E. R. 6530. 
Refd. Re A Debtor, [1927] 1 Ch. 19; Mason v., 
Mason & Cottrell, [1933] P. 199. 


1128a. -]—In divorce proceedings the jury: 
awarded in Feb. 1937, against the debtor, 
the co-resp., £2,000 damages. An order 
was made on Feb. 15, 1937, directing £1,000 
to be lodged in ct. within fourteen days, & 
the other £1,000 within twenty-eight days. 
This order not being complied with, on 
Mar. 8, 1987, the ct. ordered the debtor to 
pay the £2,000 to petitioner in the divorce 








proceedings (who was the petitioning creditor 
in these proceedings), upon the joint under- 
taking of petitioner & his solr. to abide the 
decision of the ct. as to its ultimate applica- 
tion. The debtor failed to comply with this 
order, & a further order was made on Nov. 1, 
1937, in the following terms: ‘‘ That the 
co-resp. do within seven days after the service 
of this order pay to petitioner the sum of 
£1,000, part of the sum of £2,000 the amount 
of damages assessed herein.’? This further 
order also was not complied with, & a bkpcy. 
notice, founded upon the order of Nov. 1, 
1937, was then served upon the co-resp. :— 
Held: (1) the order of Nov. 1, 1937, was one 
in which the destination of the £1,000 in 
respect of which it was made was finally 
determined, & the creditor was entitled to 
serve a bkpcy. notice in respect of the amount 
specified therein; (2) there was jurisdiction 
in the Divorce Ct., under the Supreme Ct. of 
Judicature (Consolidation) Act, 1925 (c. 49), 
s. 189 (8), to make the order of Nov. 1, 1937, 
that £1,000, part of the £2,000 damages, should 
be paid to petitioner direct.—Re DEBTOR (No. 
975 oF 1937), DEBTOR v. PETITIONING CREDI- 
ToR & OFFICIAL RECEIVER [1988] 2 All E. R. 
530; 54 T. L. R. 814; 82 Sol. Jo. 393, C. A. 


1135. Add. Annotation :—Refd. Re Debtors, [1927] 
1 Ch. 19. 


1156a. Failure to comply with bankruptcy notice— 
Right to petition not confined to creditor 
serving notice.}—When an act of bkpcy. has 
been committed by the failure of a debtor 
to comply with a bkpcy. summons, any 
creditor may avail himself of it for the 
purpose of presenting a bkpcy. peuen 
against the debtor; the right to petition is 
not limited to the creditor who has served 
the bkpcy. notice.—Re Hastinas, Ea p. 
DEARLE (1884), 14 Q. B. D. 184; 54 L. J. 
Q. B. 74; 33 W. R. 440; 1 Morr. 281, C. A. 


1167. Add. Annotation :—Refd. Weston (Victor) 
(Fabrics), Ltd. v. Morgensterns, [1937] 3 
All KE. R. 769. 

1175. Add. Annotation :—Dbtd. Re A Debtor, 
Ex p. Newburys (1926), 95 L. J. Ch. 199. 


1177a. Delay in presenting petition. ] 
—Re Cark, Hz p. Jacoss, No. 1178a, post. 

1177b. -}—A creditor, by his 
agent, attended a meeting of creditors held 
on Nov. 4, 1901, at which a resolution was 
carried approving a deed of assignment for 
the benefit of creditors. The agent neither 
assented nor dissented, but stated that he 
must consult his principal, & expressly 
reserved his right to take bkpcy. proceedings. 
On Nov. 30, he wrote to the trustee under the 
deed saying he was not satisfied with the 
debtor’s affairs, & that he still reserved 
his right to take steps in bkpcy. The 
trustee in ee asked him if he intended to 
proceed in bkpcy. to do so at once in 
order to save trouble & expense. No further 
communication was made to the trustee till 
after the filing of the petition on Jan. 27, 
1902. The petition was dismissed on the 
authority of Re Carr; Ez p. Jacobs, No. 
1178a :—Held: there had been no acquies- 
cence or unexplained delay. The case of 














panes 











PART III. SECT. 1, SUB-SECT. 2.—G. 
ao. Order for alimony.)~~ Upon a 
petition by a woman for a receiving 


order against her husband, based upon 
a failure to pay alimony :—Held: the 
order did not create a debt within 


Bk . Act, s. 44.—Re FREEDMAN 
1924) 3 'D. L, R. 517; 65 0. L. R. 
06: 5 GC. B. R. 47.—CAN. 
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Anno 


1177c. 


Re Carr; Ex p. Jacobs, No. 1178a, only 
applies to the case of a petitioning creditor 
who has been “‘ sitting on the rail.’”,-—Re Day, 
Ez p. HAMMOND (1902), 86 L. T. 238: 50 W. R. 
448; 18 T. L. R. 442; 46 Sol. Jo. 361, D.C. 
tation :—Consd. Re Beesley (1913), 109 L. T. 910. 


~--—On July 22, 1913, 
B. executed a deed of assignment for the 
benefit of his creditors, & on Aug. 12 called 
a meeting of his creditors to approve the 
deed. At this meeting J., the secretary of 
S., Ltd., one of the creditors, & N., solr. for 
S., Ltd., were present, but they did not vote 
upon the resolutions, & expressed them- 
selves dissatisfied with the deed. Subse- 
quently S., Ltd., on being requested to assent 














to the deed, notified the trustee on Sept. 2 


1177d. 


1177e. 


that they declined to assent; & on Oct. 18 
they presented a petition against B., alleging 
as the act of bkpcy. the deed of July 22 :— 
Held: (1) there had been no assent, express 
or implied, on the part of the petitioning 
creditors, such as to disentitle them to set 
up the deed as an available act of bkpcy., 
upon which a petition could be founded ; 
(2) in view of ihe decision in Rte Day, Ex p. 
Hammond, No. 1177b, the case of Re Carr; 
Ex p. Jacobs, No. 1178a, could no longer be 
relied upon as an authority for the pro- 
position that an unexplained delay in pre- 
senting a petition might amount to 
acquiescence in a deed.—Re BEESLEY (1913), 
109 L. T. 910, D.C. 

———.]— Where the agent of cer- 
tain creditors asked the trustee of a deed of 
assignment by debtor to furnish particulars 
of the deed, &, later on, wrote to the trustee 
enclosing the creditors’ account, & askiuw for 
an acknowledgment of the claim, & after 








receipt of particulars of the deed, including : 
information that certain of debtor’s property 


was to be sold, stood by for fourteen days, 
but subsequently presented a petition founded 
on the deed of assignment :—Held: there 
was sufficient acquiescence by the creditors 
to preclude them from relying on the deed 
as an act of bkpcy.—Re A DeEpBTor, La p. 
NEwsBurRys, Lyp. (1926), 95 L. J. Ch. 199; 
[1926] B. & O. R. 23. 

.]—If in bkpcy. proceedings 
the execution of a deed of assignment is 
relied on by a creditor as an act of bkpcy. 
by a debtor & as a ground for the making 
of a receiving order, the ct. may dismiss the 
petition & refuse to grant the petitioning 
creditor relief if it appears that he was him- 











‘gelf a participator or sharer in bringing the 


deed into existence. 

At a mecting of the creditors of a debtor, 
it was suggested that a deed of arrangement 
should be entered into by the debtor. 
of the creditors, who was present throughout 
the proceedings, acquiesced in the proposal 
that his own name should be added to those 
to serve on the proposed committee of 
inspection, & in this sense he took part in 
the procedure which led up to the execution 
of the deed :—Held: the fact that the 
petitioning creditor himself took part in the 
proceedings which led up to the execution 
of the deed, constituted a sufficient cause 
within sect. 5 (3) of 1914 Act, for dis- 
missing the petition for a receiving order & 

ie order made by the trar 


‘1177¢. 


1178a. —-—— 
One. 


notations :—D 
L. T. 288. W.F. Re Beesley (191 
1178b. 


Vol. IV.—Bankruptey. Cases 1177b—1178c. 


DEBTOR (No. 11 oF 1935), [19386] Ch. 165; 
105 L. J..Ch. 146; 1564 L. T. 807: sub nom. 
Re DEBTOR, Ea p. DEBTOR v. PETITIONING 
CREDITOR & OFFICIAL RECEIVER (No. 1l OF 
1935), [1934-5] B. & C. R. 322, DN. C. 


Annotation Sp Apprvd. & Apld. Re Debtor (No. 382 of 1938), 
Debtor v. Peti 
3 All EK. R. 74 


1177f. 


: oning Creditors & Oficial Receiver, [1938] 








——.J|—A petitioning creditor, 
who has in any way assented to, recognised 
or approved of a deed of assignment by a 
debtor, cannot afterwards allege that the 
execution of the deed constitutes an act of 
bkpcy. When therefore a petitioning credi- 
tor has—while not directly assenting to the 
execution by a debtor of a decd of assign- 
ment in favour of creditors—at a meeting of 
creditors & subsequently, in reply to a letter 
in which he was asked to confirm what had 
been said at the meeting, intimated that he 
would not do anything to upset the deed, but 
would wait & see what happened, he must 
be taken to have expressed his approval & 
recognition of the deed, & the ct. therefore 
will refuse to allow him to take advantage of 
the execution of the deed as an act of bkpcy. 
on which a petition can be founded. In 
such a case there is ‘ sufficient cause ”’ 
within the meaning of sect. 5 (3) of 1914 Act 
for not making an order.—Re Denror (No. 5 
OF 1936), [1936] Ch. 728; 105 L. J. Ch. 375 ; 
sub nom. Ite DEBTOR (No. 5 oF 1936), DeBror 
v. PETITIONING CriepITon & OFFICIAL Ris- 
CEIVER, [1936-7] B. & C. RR. 16. 

ae eens | At a meeting of creditors, 
a resolution was passed that the debtor be 
asked to execute a deed of assignment in 
favour of trustees appointed on behalf of 
the creditors. No one present voted against 
the resolution, but after the meeting resps.’ 
representative said to the chairman: ‘ Of 
course you will register my objection, as I 
reserve all my clicnts’ rights’? :—-Held: as 
resps. had not made any objection to the 
passing of the resulution at the time when it 
was passed, they were privy to it, & must be 
regarded as being bound by it.---ke DirBror 
(No. 382 of 1938), DEBron v. PETITIONING 
CREDITORS & OFFICIAL RECEIVER, |1038] 5 
All E.R. 744; 159 LT. 877; 54 T. L. i. 
1098 ; 82 Sol. Jo. 66%, C. A. 





1178. Add. Annotations :—Apld. Re Debtor, [1936] 


Ch. 165; He Debtor (No. 382 of 1938), 
Debtor v. Petitioning Creditors & Official 
Receiver, [1938] 3 All K. KR. 744. Refd. Jte 
A Debtor, #x p. Petitioning Creditors, [1924] 
B.& C. R. 105; He Debtor (No. 5 of 1936), 
[1936] Ch. 728; Weston (Victor) (Fabrics), 
Ltd. v. Morgensterns, [1937] 8 All KE. 1. 769. 
There is no duty cast on 
a creditor who receives notice of a deed of 
assignment for the benefit of creditors to 
express his dissent; nor does mere attend- 
ance at a meeting of creditors whcre such a 
deed is agreed to amount to approval. 
An unexplained delay of two months in 
resenting a petition or expressing dissent 
rom the decd amounts to acquiescence.— 
Re Carr, Ez p. Jacogs (1901), $5 1. T. 652 ; 
50 W. R. 336, D. C. 
istd. Re Day, Ex p Hammond (1902), 86 
), 109 L. T. 910. 
—— -——.}—He Bews.LeEy, No. 1177c, 





eens 








ante. 


of the county ct. must be discharged.—Re | 1178c. ——- ——— Failure to dissent from deed of 
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Cases 1178c—1286b. 


assignment.]—He OarR, Hz p. Jacoss, No. 
1178a, ante. 

1179. ous ania :—Refd. Re A Debtor, [1928] 

1179a. ———- ——— Attendance at meeting of com- 
mittee of inspection.]—-About the end of 
1922 debtor made an arrangement to pay his 
creditors in full by instalments, a committee 
being appointed to watch over his affairs. 
His tradi g was not prosperous & new debts 
were incurred. On Feb. 21, 1924, he executed 
a deed of assignment for the benefit of his 
creditors generally & a circular letter with a 
form of assent was sent to & received by 
petitioning creditors, who were new creditors. 
On Feb. 25, 1924, their director with their 
accountant attended the office of one of the 
trustees under the deed & suggested that they 
or some other new creditor should be repre- 
sented on the committee of inspection. 
Petitioning creditors were then invited to 
attend the meeting of the committee on 
Mar. 26, 1924, & their director & their solr. 
attended accordingly, discussing & advising 
on certain matters. Petitioning creditors, 


however, refused to assent to tHe deed & | 


eee a petition in bkpcy. grounded upon 

he execution of the deed as an act of bkpcy. : 
—Held: onthe facts, petitioning creditors had 
so far recognised the deed as to preclude them 
from availing themselves of its execution as an 

+ act of bkpcy.—Re A DEBTOR, Lax p. PETITION- 
ING CREDITORS (No. 24 az 1924) (1924), 94 
L. J. Ch. 42 ; [1924] B. & UO. R. 105, D.C. 


1180. Add. Annotutions :—Refd. Jte Debtor, [1936] 
aa aoe Re Debtor (No. 5 of 1986), [1936] 
. 728. 


1182. Add. Annotations :—Apld. Re A Debtor, Fz p- 
Newburys (1926), 05 L. J. Ch. 199. Refd- 
Weston (Victor) (fabrics), Ltd. v. Morgen- 
sterns, [1937] 3 All E. hk. 769. 


1210. Add. Annotation :—Refd. Re A Debtor, [1928] 
Ch. 199. 


1211. Add. Citation :—39 L. J. Bey. 46. 

1217. Add. Citation :—-29 W. R. 268. 

1218. Add. Annotation :—Refd. Re Debtor (No. 21 
of 1937), Petitioning Creditor v. Debtor, 
[1938] 2 All E.R. 356. 

1284. Add. Annotation :—Apprvd. Re Debtor (No. 
24 of 1035), [1936] Ch. 292. 


1253a. Secretary duly authorised to present 
petition.|— The secretary of a limited co. was 
authorised under seal of the co. to present a 
bkpcy. petition, & at the commencement of 
the petition had so described himself, but 
had signed the petition in his own name 
without any description either before or 
after his name. Objection being taken on 
behalf of debtor that the petition was 


“PART Ili. SECT. 1, SUB-SECT. 4. | 


1202 1. Within six months—When 
time begins to run—Ceasing to meet 
liabilities, }—-Where A. had failed to 
pay liabilities on their due dates 
eighteen months prior to the prosenta- 
tion of the bkpoy. petition against 
bim :—Held : the mere continuance of 
the failure to pay the same liabilities 
could not be to be an act of 
bkpoy. occurring within six months 
before the pes aaa of the petition. 








nari 2 








presenting a petition does: not. apply 
where a permanent state of cee 
exists for a period more than 
months porate & down to the time of 
fogs) 2B. L rrr en —Re RAYNER, Re 
L. 542; 8M. P. R. 369. C. 


PART mn. SECT. 8, SUB-SECT. 1.—B. 





u i. 
of che firm must be named in a petition 
for a receiving order against a partner- 


ENGLISH AND Empire Digest SUPPLEMENT. 


wrongly signed & attested & the consideration 
for the debt not truly stated, the county ct. 
registrar dismissed the petition :—Held: 
the petition amply informed debtor who 
petitioners were, & what the debt was in 
respect of which they were petitioning ; 
there- was no defect or irregularity &, even 
if there were, it would come within 1914 
Act, s. 147 (1), & the appeal must be allowed 
& a receiving order made & dated as of the 
date on which it should have been made in 
the county ct.—Re MARSDEN, Ez p. SELLERS 
(K. H.) & Sons, Lrp. (1921), 91 L. J. Ch. 318; 
126 L. T. 408; [1921] B. & O. R. 188, D. O. 


1274a. True copy of bankruptcy notice not 
made exhibit to affidavit.]—An original bkpcy. 
notice on the file of the county ct. was in 
Form No. 6 in the Appendix of Forms to the 
Bkpcy. Rules, 1915, intituled ‘‘ In the High 
Court of Justice, In Bankruptcy,” & was 
sealed with the county ct. seal, the Form not 
being adapted in any way to the form of 
bkpcy. notice to be issued by a county ct. 
On an appeal from a receiving order, the 
Div. Ct. discovered that the original bkpcy. 
notice was in Form No. 6, & the affidavit of 
service exhibited a copy of the bkpcy. notice 
sealed with the seal of the county ct. which 
was not a true copy of the original bkpcy. 
notice. The ct. held that the bkpcy. notice 
was bad, allowed the appeal, rescinded the 
receiving order, dismissed the petition & set 
aside the bkpcy. notice.—He Evans, DAVIES 
v. EVANS, [1931] B. & C. BR. 48, D. C. 


1275a. Nature of document must be brought to 
notice of debtor.|—Re Desror (No. 441 OF 
L938), Aa gp. PETITIONING CREDITOR t, 
Deprror, [19388] 4 Al E.R. 92, C. A. 

1286a. —— Details of* debt—Petition by 
money-lender.]—Moncy-lenders’ Act. 1927 
(c. 21), 8. 9 (2), applies to loans made before, 
as well as to those made after, the Act.— 
Re Destror (No. 99 oF 1928) (1928), 97 
L. J. Ch. 250; 139 L. T. 234; 72 Sol. Jo. 

5; [1928] B. & C. R. 40, C. A. 


1286b. Affidavit sworn before act of bankruptcy 
committed.—-Petition sealed & filed after act 
of bankruptcy.}]—Where an affidavit verifying 
the statements contained in a petition was 
sworn & the petition was signed a day before 
the act of bkpcy. alleged in the petition was 
committed, & all the facts alleged were duly 
proved on the hearing of the petition : — 
Held: no ‘substantial injustice ’’ had been 
caused to the debtor by the defect or irre- 
gularity, so as to vitiate the subsequent pro- 
ceedings.—Re DeEsror (NO. 49 oF 1932), 
Ex p. DEBTOR v. PETITIONING CREDITOR & 
OFFICIAL RECEIVER (1933), 102 L. J. Ch. 
143 | [1933] B. & C. R. 53. 











& petition fora a receiving order against 
yartuersh Wa —Re CLUFF. BROTHERS, 
[1925] 4 D. L. R. 721.—CAN. 


eo —— By whom—Solicitor. }— 
_, (1920) so Db. L. R. 617; 1 


PART III. SECT. 8, SUB-SECT. 8. 








-/—Al]l] members 1277 va. .}—Semble the 
affidavit required by sect. 4 (2) of 
| Bankruptcy Act, R. S. C., 1927, c. 11, 


in verification of a creditor’s petition 


ae ship.— Re CLUFF BROTHERS, [1925] 4 
‘gas 8D ar peas ig” cat ae haat D. L. R. 721.—CAN. must be peaeeared Hevea pagel in 
M43; [1993] wow R. 1340. oe PART III. SECT. 8, SUB-SECT. 2.0 | atthe ts 00 aeoRe MOKaY 


1202 fl. ——- Contin of 
bankruptcy.J—The fonitation” period for 


1261 {, ——— On partners.}—All mem- 
bers of the firm must be served with 


In Oo., [193 O11 R. 5 2 
D. L. R. 648; 110. B. R248 CAN. 
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Vol. IV.— Bankruptcy. Cases 1287a—1458. 


1287a. ——- To require proof—Although debt & | 1857. Add. Annotation :—Refd. Re A Debtor, 


act of bankruptcy admitted.]—Bkpcy. being 
a matter which affects not only the debtor 
& his creditors but also the general public, a 
duty is imposed upon the ct. to see that all 
the requirements of the 1914 Act & rules 
have been observed. Where therefore a 
 aaepees in bkpcy. is presented by money- 
enders it is the duty of the Registrar before 
making a receiving order to satisfy himself 
that all the requirements of sect. 5 (2) of 
1914 Act, r. 171 of Bkpcy. Rules, 1915, & 
Moneylenders Act, 1927 (c. 21), s. 10, have 
been complied with. Admission or consent 
by any one of the parties that this has been 
done is not sufficient. On an appeal the 
Registrar should furnish the Ct. of Appeal 
with a full note of the proceedings before him 
showing that these requirements have not 
been overlooked.—Re DEBTOR, Ex p. DEBTOR 
(No. 591 oF 1934), [1935] Ch. 3583; 104 
L. J. Ch. 228; [1934-5] B. & C. R. 234; 
sub nom, Re DEBTOR (No. 591 oF 1934), Ex p. 
DEBTOR v. PETITIONING CREDITORS & 
OFFICIAL RECEIVER, 152 Ll. T. 368 ; sub nom. 
Re DeBTor, 51 T. L. R. 277, C. A. 
1313. Add. Citation -—68 I. T. 589. 


1326. Add. Annotation :—Refd. Re Debtors, [1927] 
1 Ch. 19. 


1332. Add. Annotation :—Refd. Douglass v. Lloyds 
Bank (1929), 34 Com. Oas. 263. 


1345. Add. Annotations :—Consd. Re A Debtor, 
[1929] 1 Ch. 170. Apld. Re Debtor (No. 21 of 


1937), Petitioning Creditor vo. Debtor, [1988 | |, 


2 Al KB. R. 356. 

1347. Add. Annotation :—Consd. Re A Debtor, 
ix p. VPetitioning Creditor (1920), 86 L. J. 
K. B. 432. 


1347a. —— 





granting adjournments of the hearing of 
petitions, the only limit that the law imposes 


1357a. ——— 


-|—The registrar in bkpcy. pes: | 
sesses the widest discretion in respect of ° 


Ex p. Petitioning Creditor (1920), 89 I. J. 
K. B. 432. 





Reasonable prospect of satisfac- 
tion of debts.|-Where a debtor applies for 
the adjournment of a petition, the ct. should 
be satisfied that there is a reasonable prospect 
of the debts being satisfied, & the ct. sheuld 
be put in possession of every possible in- 
formation as to the position of debtor, & as 
to the position of the negotiations which, it 
is said, will result in obtaining funds for the 
payment of his debts.—Re BOWEN, Ez p. 
THe Desror, [1924] B. & CO. R. 82, 0. A. 


1366. Add. Annotation :—Refd. Re Debtor, [1928] 


Ch. 199 


1366a. Agreement to withdraw—Bill of exchange 


given in consideration of — Void.] — Davis 
v. HOLDING (1836), 1 M. & W. 159; 1 Gale, 
380; Tyr. & Gr. 371; 5 L. J. Mx. 102; 150 
I. R. 388. 


Annotations :—Refd. Belcher v. Sambourme (1844), 6 Q. B. 


Sinith v. Salzmann (1854), 9 Mxch. 535; Whit- 


more v. Farley (1881), 14 Cox, C. 0. 617. 
1367a. 





After receiving order made.] — A 
creditor who presented a petition in bkpcy. 
against debtor failed to disclose a charge 
which had been given him by debtor some 
years previously. The registrar allowed the 
creditor to amend kis petition after a re- 
ceiving order had been made :—Held: apart 
from amending the petition, it was doubtful 
whether the receiving order could be set 
aside on the ground of the omission to state 
the security ; but there was power to amend 
the petition even after the making of the 
receiving order.—Re A Desror (No. 1507 oF 
1921), [1922] 2 Kk. B. 109; 91 L. J. Ch. 471 ; 

ifs L. T. 3443; 38 T. LL. Ri. 574 ; 66 Sol. Jo. 

; (1922)B.&C. R. 9, C. A. 


en ccGonad: ge aly Westintnster Bank, Ltd. v. 
Trusteo, [1934] Ch. 54 


upon him being that he should exercise a | 1378a. —-— To remove name of debtor—-Pro- 


judicial discretion.—Re A DEsBron, ax ‘i 
PETITIONING CREDITOR (1920), 89 L. J. K. B 
432; [1920] B. & C. R. 1, D.C. 


ceedings against partnership—One partner a 
company-—Winding up.]-—Re DoBRER & Co., 
No. 37¥3a, post. 


Part IV.—Receiving Order. 


14514. To make order against partners— 
Act of bankruptcy by other partners.] — Re 
GOWLAND BROTHERS, Lx Ke PROCTER SHOTTON 
(1928), 65 L. Jo. 378, D. 





1453. Add. Annotations :—Refd. Re A Debtor, 


[1927] 2 Ch. $67; Re Debtor (No. 21° of 
1937), Paes ‘Creditor De ve ‘btor, [1938 | 
2 All i. » 85e 


PART III. SECT. 3, ‘SUB- SECT. ”. —B, 
1334 fii. Position of sisted 
creditor.J—A creditor who had 
petitioned for sequestration of the 
estates of his debtor proposed to 
abandon his petition before sequestra- 
tion had been awarded pother 
creditor thereupon lodged a minute 
craving to be sisted as a party to the 
petition. The Lord Ordinary sisted 
him, & six weeks later, on his petition, 
granted sequestration. ouchers, 
samittedly sufficient to substantiate 
the creditor’s debt, were exhibited to 
the Lord Ordinary before he granted 
sequestration, & were subsequently 
lo d in process, but these particular 
vouchers had not been produced when 
the creditor was sisted. Thereafter 
the debtor presented a petition for 
recall of the sequestration on the ground 
that the proceedings were ab initio 
void, in respect that the sisted creditor 
had not fulfilled the statutory pro- 





en 


cedure for obtaining _ se questration 
laid down in Bkpcy. (Scotland) Act 
1913, 8. 20, in that he had failed 
timeously to lodge in process the 
necessary evidence of his debt :— 
Held: a creditor craving to be sisted 
in terms of Bkpty. (Scotland) Act, 
1913, 9. 33, as petitioner to a petition 
for sequestration did not need to 
to follow out the statutory procedure 
sete by sect. 20 as essential in 

be case of an original petitioner, it 
being sufficient if such sisted creditor, 
before the award of sequestration waa 
made, satisfied the Lord Ordinary as 
to the existence of his debt.—STEWART 
ve. WETHERDAIR, LTD., [1928] S. C. 
517.—SCOT. 


PART III. SECT. 3, SUB-SECT. 10. 


ci. ———.}—The creditor, yA under 
sect. 35 of Bkpcy. Act, 1924-30, is 
substituted for a petitioning creditor 
who has failed to roceed with due 
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Ame 


‘Ailizencs on his petition te must ibe a 
person whose debt was in existence at 
the time of the act of bkpcy. alleged 
in the petition. eo te v. LANG- 

» 82), na: G% L. R. 267; § 


PART III. SECT. 3, SUB-SECT. 12. 

1379 fil, ——- ——.)—He LITTLr, 
[1925) 1 bD. L. R. 395; 56 0. L. It. 
196; 5 C. B. R. 244; revag., [1924] 2 
D. L. R. 1172.—CAN. 


PART III. SECT. 3, SUB-SECT. 13.—B. 
1408 ii. - .}—Where a judge 
before whom a bkpey. petition was 
velog tried had uo knowledge of the 
law of another province, & a question 
arose concerning that law & he sent 
the case over to be tried in a com- 
petent ct. in that province :—-Held : 
this was a reasonable course to pursue. 
—Ie FAIRWEATHEBA, Ez p. MONTREA™ 





‘Crry) (1921), 2 CG. Se Ro 340 OAN, 


Cases 1454-14918. ENGLISH AND Empire Digest SupPLEMENT. 


1454. Add. Annotation :—Consd. Re A Debtor, 
Ex p: eee Creditor (1920), 89 L. J. 


K. B. ‘ 

1457. Add. Annotation :—Refd. Re Debtor (No. 21 
of 1937), Petitioning Creditor v. Debtor, 
[1938] 2 All KE. R. 356. 

1462. Add. Annotation :—Expld. & Distd. Re A 

Debtor, Hx p. Petitioning Creditor (1920), 
89 L. J. K. B. 432. 

1467. Add. Annotations :—Consd. Re Forder, 
Forder v. Forder (1927), 96 L. J. Ch. $14. 
Refd. Re Debtor, [1928] Ch. 199. 

1482. Citations :—For ‘54 L. Jo. 444; 
L. T. Jo. 178? read ‘ 89 L. J. K. B. 40.” 


1488a. Debtor claiming indemnity—As surety for 
contingent Hability of petitioning creditor.]— 
Petitioning co., of which debtor was formerly 
chairman, had lent debtor a large sum of 
money, & recovered judgment against him 
(on balance of account) for £2,065. A re- 
ceiving order was made in the county ct. 
from which debtor appealed, alleging that 
he had become surety for the co. for their 
bank overdraft with a limit of £5,000, & that 
he was entitled to be indemnified against 
this liability. No payment had been made 


148 


by debtor on account of the bank over- { 


draft. At a creditors’ meeting the creditors 
_ were of opinion that debtor was insolvent & 
' there was no alternative but bkpcy. :—Held: 
on the facts, petitioning creditors’ obligation 
to indemnify debtor as surety in respect of 
his contingent liability for a debt due from 
petitioning creditors to a pank did not con- 
stitute ‘‘ sufficient cause ’’ for the dismissal of 
the petition.— Re A DeBTor (No. 13 oF 1922), 
Ex p. THE DEBTOR, [1923] B. & C. R. 54, 0. A. 


1483b. Previous receiving order made by another 
court.]—Where a receiving order has been 
made in one ct., a second order should not 
be made in another ct. simply to enable the 
petitioning creditor to get his costs; but in 
& proper case a second order may be made.— 
Re DEBTOR (No. 415 oF 1935) (1935), 79 Sol. 
Jo. 921, O. A. 


1483c. Petition by moneylender—Tender of all 
sums due except postponed interest.}—Peti- 
tioners, who were moneylenders, presented 
a bkpcy. petition against the debtor. In 
their petition the claim was stated to be in 
respect of specified sums due on two pro- 
missory notes & interest at 5 per cent. The 
claim further stated ‘‘ & we also have a claim 
for interest on the said two promissory 
notes which is postponed interest under 
sect. 9 (1) of Moneylenders Act, 1927 (c. 21).’’ 


PART IV. SECT 1. 
1459 ii. MH or sett 
nuzde before conditions of ear toat 
deed fuljilled.)—Re Lipson, [1923] 83 
D. UL. R.1171 3 (1922), 520. L. R. 352 ; 
20. B. R. 488.—CAN. 


PART IV. SECT. 2, SUB-SEOT. 1. 
6. Read now “ 1461 i.”’ 
1461 ff. Authortsed assignment— Be- 





bkpcy. 


petition on its 


ment of interim receiver. oo uenen 1464 1. No 
after ee presentation of a petition 

appo ointment of an interim 
receiver as r on the 
makes an assignment for the 
benefit of his creditors to an authorised 
trustee other than the one asked for 
in the petition, the ot. will hear the 
return & may grant the 
same & op ea as pues the edkteaibe 

PROG 


On the petition coming before the Registrar 
the debtor tendered to the petitioning 
creditors the principal due on the promissory 
notes with 5 per cent. interest but not the 
postponed interest. This tender was refused, 
& the Registrar made a receiving order 
against the debtor. On appeal :—Held: 
under sect. 9 (1) of Moneylenders Act, 1927 
(c. 21), the right of a moneylender to recover 
interest in excess of 5 per cent. was not 
destroyed but merely postponed for the 
purposes mentioned in the sub-sect. The 
tender made by the debtor did not include 
the whole sum which the moneylenders 
might ultimately recover, as it did not 
include the postponed interest which they 
might receive in the event of the other 
creditors being paid in full. They were 
therefore justified in refusing the tender & 
the receiving order was rightly made.—fe 
DEBTOR (No. 231 oF 1936), [1937] Ch. 181; 
106 L. ‘J. Ch. 189; 53 T. L. R. 108; 80 
Sol. Jo. 974; [1936-7] B. & C. R. 113; sub 
nom. Re DEBTOR (No. 231 or 1936), DEBTOR 
v. PETITIONING CREDITORS & OFFICIAL RE- 
eel [1936] 8 All BE. R. 641; 156 L. T. 


1488. Add. Annotation :—Refd. Re Debtor, [1928] 
Ch. 199. 


1489. Add. Annotations :—Consd. Re Forder, 
Forder v. Forder (1927), 96 L. J. Ch. 814. 
Refd. Re Debtor, [1928] Ch. 199. 


1490. Add. Annotation :—Consd. fe Debtor, [1928] 


e q 


1491. Add. Annotation :—Refd. Re Debtor, [1928] 
Ch. 199. 


1491a. -|—Debtor furnished a friend 
with a che oN for £500 as a deposit in con- 
nection ith the underwriting of shares by 
a co. in which the friend was interested. 
The cheque was dishonoured & judgment 
obtained against debtor for £500 & £14 6s. 
costs. In Dec. 1926, the judgment creditors 
petitioned for a receiving order against debtor 
in respect of the judgment debt. From time 
to time arrangements were made for adjourn- 
ing the petition, but in Mar. 1927, the petition- 
ing creditors intimated that the conditions on 
which they would agree to the petition being 
dismissed were that debtor should pay £100 
& provide a guarantee for payment of the 
balance of the debt & also agree to pay to 
them the costs of their proceedings against 
the underwriters as between solr. & client, 
& the costs of their proceedings against 
debtor, also as between solr. & client. Pay- 








other creditor — Other 
facilities for realising debt.}—It ia a 
sufficient cause for refusing a receiving 
order that the gad eeul creditor has 
equally good facilities for realising 
under the judgment itself, & that 
there is no aes creditor. —Re STONE, 
pone 4D. L. R. §18.—CAN. 


Sere in 


Rame day 
neral 


position to 


pay.j\— 
it “iebtor is in a position 


named rein.— FR RESSIVE “pay 
tween service d& hearing of bankru ney petitioning creditor, no receiving order 
petition.|—Bkpey. Act s. 4 (6), pO eR ol (19en) § 3 W. W. R. | ought to be made against. him without 
ne al Ply an ros debtor, sit the miving. oe port 0 Mibu rr 
alpahle intention of: choosing his own 481 iv. ——. ° credi- —-R , 
rusts, makes an ,assignment after | tor for a receiving order, after debtor wa heer L, R. 1186; 51 0. L. R. 63; 
he has been served With a petition in | had made an authorised ment, . R. 880.—CAN. 
bkpoy. & before the return of the notice | diamissed as unnecessary. but with= 4 ———.]—-The ot. refused an order 
of hearing. Re oe & CLARK Co., | out prejudice to its being renewed | sequestrating a debtor’s estate when 
Lrp., [1920] 48 0. eT 359; 55 | if any necessity should arise~—Re | it was clear that the sequestration 
D. L. R. 413; 1 C. B. R3 64.—CAN. | WarsRHousR (THOMaS) & Co. (921), would not be for the benefit of the 
1461 fii. ——- After but on same day | 4D. L. R. 518; 50 O. L. 476.— | creditors.—FINDLAY v. BEETAR (1921), 
as presentation of petition & appoint-' OAN. . 42 N. L. R. 19.—S. AF. 
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ment of the costs of proceedings ayainst 
the underwriters was refused, but payment 
by debtor of solr. & client costs was agreed 
to, & sums of £50 & £144 were paid & the 
petition dismissed. In July petitioners again 
commenced proceedings for a_ receiving 
order in respect of a sum ascertained by 
deducting from the original debt & interest 
& costs as between solr. & client the pay- 
ments of £50 & £144. A receiving order 
having been made:—Held: the acts of 
petitioners in seeking to obtain payment 
of their costs in the proceedings against the 
underwriters & in obtaining payment by 
debtor of their solr. & client costs amounted 
to extortion & an abuse of the process of the 
ct., & the case fell within 1914 Act, s. 5 (3), 
as being one where the ct. was satisfled that 
tor sufficient cause no receiving order ought 
to be made, & the receiving order must be 
discharged.—Re Dresror (No. 883 oF 1927), 
[1928] Ch. 199; 97 L. J. Ch. 120; 138 L. T. 
440; 72 Sol. Jo. 85; [1928]B.&C,. R.1, C. A. 
1492. Add. ewe :—Refd. Re Debtor, [1928] 


aaa ae Annotation :-—Refd. Re Debtor, [1928] 


° 


1494. Add. Annoiulion :—Apld. Re A Debtor, 
Ex p. Newburys (1928), 05 L. J. Ch. 199. 

1495. Add. Annotation :—-Refd. Re Debtor, [1928] 
Ch. 199. 


1496. Add. Annotation :—Refd. Re Debtor, Ex p. 
Debtor, [1918-19] B. & C. R. 221. 


1498. After this case add ‘‘Compare No. 797a, 
ante.”’ 


1498a. Exercising powers under Law of Distress 
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461; 89 L. J. K. B. 118; 64 Sol. Jo. 147; 
[1920] B. & O. R. 31 ; sub nom. Re A DEBTOR, 
Hap. THE DEBTOR v. PETITIONING CREDITORS 
& OFICIAL RECEIVER, 122 L. T. 354, C. A. 


1519a. —— All debts pald in full.|—-Re A 
DEBTOR (No. 446 oF 1918), No. 1515a, ante. 


1520. Add. Citations :—[1920] 1 K. B. 461; 89 
L. J. K. B. 118; 122 L. T. 854; [1920] 
B. & CO. R. 3l. 


1538a. -}—Every ct. exercising bkpcy. 
jurisdiction, under sect. 108 (1) of 1914 Act, 
may rescind its orders, but the discretion 
to rescind a receiving order should only be 
exercised in exceptional circumstances & 
upon full disclosure of all material facts. 
These facts may only be ascertainable by the 
public examination of the debtor & the 
publicity resulting from bkpcy. proceedings. 
—He DEBTOR (No. 5 oF 1986), Ba p. OFFICIAL 
RECEIVER (1937), 106 L. J. Ch. 225 ; [1936-7] 
B. & C. R. 187, C. A. 

1539a. ——-— Unequal treatment of creditors. ] 
—A debtor against whom a receiving order 
had been made came to the following arrange- 
ment with his four creditors. The petition- 
ing creditor was paid in full, another had 
accepted £50 in full satisfaction of a debt of 
£135, & the other two had given a release, 
although they had nob been paid anything. 
The debtor applied to have the receiving order 
rescinded. The registrar in his discretion 
refused the application :—Hcld : the ct. will 
only in exceptional cases interfere with the 
registrar's diserction. ‘The unequal treat- 
ment of the creditors was a strong ground for 
refusing to interfere in such a matter.—Re 























Amendment Act, 1908 (c. 53).|--te A Drsrorn (No. 994 oF 1935), DEBror v. 
DEBTOR, No. 1016a, ante. OFFICIAL RECEIVER, [1936] 1 All Id. R. 704 ; 
8 a) 
1500. Add. Annotations :—Distd. Re Debtors, | spin peo 


Ex p. Debtor (1922), 92 L. J. Ch. 120. Retd. | Failure to disclose security.]— ive 


Hawkins & Sunderland v. Duché (1921), 90 
L. J. K. B. 913; Re A. & M., [19268] Ch. 274. 
Mentd. Ite A Debtor, [192212 K. B. 109. 


1500a. Order against firm ‘‘ other than ”’ partner 
not served with bankruptcy notice.})—e 
Desrors (No. 807 OF 1922), ka p. DeBron, 
No. 887a, ante. 


1508. Add. Annotations :—Apld. Re A Debtor, 
[1922] 2 K. B. 109. Consd. fe Debtors, 
Ex p. Debtor (1922), 92 L. J. Ch. 120; 
Refd. Fe A. & M., [1926] Ch. 274. 


1518. Add. Annotation :—Refd. Re A Debtor, 
[1920); 1 K. B. 461. 


1515a. —— Application opposed by official 
receiver.|——-Where debtor applies to the 
registrar in bkpcy. to rescind a receiving 
order made against him, on the ground that 
all his debts have, since the making of the 





order, been paid in full, & the official receiver |, 


states that in his opinion the receiving order 
should not be rescinded until debtor has 
undergone a public examination, the registrar 
is not bound by that opinion, though in the 
independent exercise of his discretion he 
ought to give proper weight thereto.—Ive A 
DeEBTor (No. 446 oF 1918), [1920] 1 K. B. 


PART IV. SECT. 5. 


1541 iv. Order based on statement 
of former president & manager.}—A 
petition in bkpcy. inst a co. which 
resulted in a receiving order being 
made was based on a statement 





the 
co, 


either of said 


obtained by the present custodian of 
the estate from one W. who had been 
resilient & general manager of the 
ut who, at the time he gave tho 
statement, was no longer occupying 
offices :-—Held: the 
receiving order must be sct aside with 
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A Desror (No. 1507 oF 1021), No. 1367a, ante. 

1542. Add. Annolation :-—Consd. Re Debtor (No. 
994 of 1935), Debtor v. Official Receiver, 
[1936] 1 All I. R. 794. 


1545a. —-— Sequestration In Scotland.) — Ite A 
DeBron (No. 199 of 1922), No. 38a, ante. 


1548a. ——— Power to make charging order 
on balance of funds in court.|—A debtor, 
against whom a receiving order had been 
made, paid money into ct. to satisfy his debts 
in full. The receiving order was then 
rescinded by an order which directed the 
official receiver, after paying the debts & 
deducting his costs, charges & expenses, to 
pay the balance in his hands to debtor. 
A subsequent unsatisfied judgment creditor 
applied to the registrar in bkpcy. for a charg- 
ing order upon the balance of the funds in 
the hands of the-official receiver :—Held: (1) 
the registrar had jurisdiction to make the 
order; (2) the registrar’s jurisdiction was 
‘derived through the jurisdiction of the judge 
of the High Ct. to whom for the time being 
bkpcy. matters were assigned exercising his 
bkpcy. jurisdiction.— Re Prior, La p. PRIOR, 
(1921] 3 K. B. 333; 90 L. J. K. B. 1222 ; 
sub nom. Re Deston, Ex p. Depron (No. 





costs to be paid by the petitioner to 
the co. Leave viven petitioner, on 
paylog said costs, to amend his petition 
as be might be advised.—Zte F. ¢ 
Wariaut & Co., Lrn., [1937] 3 W. W. R 
404; 40. L. R. 55; 45 Man. L. KR. 
41%.—CAN 
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Cases 1548a-—157la. ENGLISH AND Emprre Digest SuPPLEMENT. 


718 oF 1920), 1256 L. T. 727; [1921] B. & 
.R. ,O. A. 

1551. Add. Annotation :—Consd. Re Debtor (No. 
994 of 1935), Debtor v. Official Receiver, 
{1936] 1 All KE. R. 794. 

1552. Add. Annotation :—Folld. Harman v. Official 
Receiver, [1934] A. C. 246. 


1552a. Receiving order discharged subject to 
condition—Condition not fulfilled—Rescission 
of discharging order.) — Debtor, a barrister, 
was entitled on the death of his mother to a 
vested remainder in tail of considerable value. 
His mother was seventy-five. The petition 
was filed on July 19, 1923. His present 
indebtedness amounted to about £6,000 & 
negotiations for a loan for that amount with 
an insurance co. had been going on since 
J uly 16, 1923. Owing to a delay in raising 
this loan, the registrar had made a receiving 
order on Nov. 21, 1923, from which debtor 
appealed; & upon debtor undertaking 
during the interval necessary to raise the 
loan, to insure his life immediately, i.e. from 
Dec. 1, 1923, to Jan. 1, 1924, in order that, 
in the event of his death during that period, 
the unsecured creditors might be safeguarded, 
the Ct. of Appeal allowed the appeal, dis- 





charged the receiving order & dismissed the’ 


penn without prejudice to another petition 
eing presented if the loan was not carried 
through & petitioning creditors’ debt not 
aid on or before Jan. 1, 1924. Up to 
ec. 20, debtor had nc: insured his life 
pursuant to his undertaking & petitioning 
creditors then moved to commit debtor for 
contempt. The Ct. of Appeal allowed debtor 
three hours within which to insure his life, 
& a certificate being produced showing that 
this had been done, the ct. made no order 
except that debtor should pay the creditors’ 
costs. Subsequently debtor having again 
broken his undertaking by not completing 
the insurance on his life, the Ct. of Appeal 
rescinded their order, with the result that 
the receiving order stood as_ originally 
made by the registrar.—Re A Drstor, Ez p. 
TH Desror (No. 1088 or 1928), [1924] 

B. & OC. R. 1, 0. A. 
Annotation :—Consd. Harman v. Layton-Bennett (1935), 79 

Sol. Jo. 108. 

1552b. —-— From order restoring adjudication 
order—-To House of Lords without leave of 
Court of Appeal.J—Applt. was adjudicated 
a bkpt. on Aug. 22, 1932. On Oct. 24, 1932, 
the Ct. of Appeal allowed an appeal from the 
order of adjudication upon certain terms, & 
ordered that the application for adjudication 
be adjourned. One of the terins not having 
been complied with applt. moved the Ct. of 
Appeal to vary its order, but on Feb. 10, 
1983, the Ct. of Appeal rescinded its order of 
Oct. 24, 1932, & restored the order of adjudi- 


nm nent mee mS 





PART IV. SECT. 6. 
to order.}—Where a petition for a 


receiving order has been filed & served, 
debtor should not make an authorised 


f . | summons.}—Sect. 24 of Bkpcy. Act, | judgment. 
assignment, but should notify petition R. 8. C., 1987 c. 11, provides that when | tion deft mado an assignment in 
a receiving order or an authorised bkpcy. The application was opposed 


ing oreditor, or his solr., that he, tho 
debtor, consents to a receiving order.— 


held himself out as a member thereof. { the judge in Bkptoy. for leave to pro- 
1554 1, In general—Debtor consenting on Bog iys oe Co., {1925) 1 | ceed to obtain an order committing 


cation so as to have effect from Aug. 22, 1932. 
The Ct. of Appeal refused applit. leave to 
appeal from its order of Feb. 10, 1933. 
Nevertheless he appealed, & the objection 
was taken that under sect. 108 (2) (0) of 
Bkpcy. Act, 1914, the appeal was not com- 
petent, as it was an appeal ‘‘in bkpcy. 
matters ’’ & leave to appeal had been refused. 
The order of Feb. 10, 1933, purported to be 
made “in bkpcy. matters’? & applt. so 
treated it in his petition of appeal to the 
House of Lords. ‘The cts. having jurisdiction 
in bkpcy., which under sect. 108 (1) of 1914 
Act might review, rescind, or vary any order 
made by them under their bankruptcy 
jurisdiction, were by sect. 96 confined to the 
High Ct. & county cts., & it was alleged that 
therefore the Ct. of Appeal had no power to 
exercise that jurisdiction of reviewing, 
rescinding, or varying its order :—Held: i 
the order was a complete nullity the House 
could not deal with it, but if it were to be 
regarded as an order of the Ct. of Appeal it 
foll within the provisions of sect. 108 (2) (0), 
which expressly limited the jurisdiction of the 
House in respect of orders made ‘‘ in bkpcy. 
matters ’’ where leave to appeal had been 
refused by the Ct. of Appeal. Appeal dis- 
missed as incompetent.—HARMAN v. OFFICIAL 
RECEIVER, PETITIONING CREDITORS & TRUS- 
TEE, (1934] A. C. 245; 103 L. J. Ch. 158 ; 
150 L. T. 501; 50 T. L. R. 238; 78 Sol. Jo. 
192; [1934] B. & C. R. 25, H. L. 


1552c. ——_- ——— ——— Application for declaration 


that order void.J—HARMAN v. LAYTON- 
BENNETT (1935), 79 Sol. Jo. 108, C. A. 


1561. Add the following para. :— 


Therefore, where a debtor had _ been 
arrested under an order of the Ch. Div. made 
after the date of a receiving order pronounced 
before, but not drawn up & signed by the 
registrar (Bkpcy. Rules, 1883, r. 153, App., 
Forms 29 & 30) until after the arrest, he was 
ordered to be discharged, notwithstanding 
that he had by his counsel] submitted to the 
order of attachment. 


1569. Add. Annotation :—Consd. Re Forder, Forder 


v. Forder, [1927] 2 Ch. 291. 


1570. Add. Annotation :—Apld. Re A Bankruptcy 


Notice, [1924] 2 Ch. 76. 


1571a. On equitable assignment.]—A., a builder, 


was in 1937 engaged in certain building 
operations. From time to time he had been 
financed by one W. in these transactions ; 
the arrangement being that W. should 
guarantee with A.’s bank his overdraft at 
that bank & make him small cash advances 
from time to time. Part of the arrangement 
entered into was to the effect that all moneys 
received by A. for houses erected by him or 





ee re —" 





eee 


deft. to gaol for non-compliance with 
an order directing him to Pay a 
e 8 


st. On power to proceed on judgment | monthly sum on account of p 


The day before the applica- 


-L. R. 1018: | assignment is made no creditor to | by deft. thro D his solr., & also by the 
Re LALONDE, (eee d16—CAN. | Whom the debtor is indebted in respect | custodian :—Held : thé judge had 


of a debt provable in bkpcy. 
the propery fusing to grant leave to proceed.— 
8 


sr. On person holding himself out | bave any ey aan DF 
ebtor excep 


as member of partnership.}—-A re- | or person of the 


ceiving order made against a partuer- | leave of the ct. 
ship will include a person who has ' judgment creditor of deft., appli 


exercised a proper discretion in re- 


Re MINTZ, MaLour v. MinTz, [1930 
eae AL 2D.L. R. 77; 2 


herein, & 1 . 
ed to |! 8. L. R. 290; 110. B. R. 227.—CAN 


1586a. 


1576 ii. 
—A receiving order directed not to issue 
for seven days & not then to issue 1698 ili, —— 
eo : Sie eee ay Rounioed In the sherif ct. of L. in 1 
eaccran: 1198 “ DL. te thas at The trustee was subsequently dis- sv. On chattel mortgage by debtor.j— 
oO. L. R. 63: 3 C. B. R. 880.—CAN, charged, but bkpt. never obtained his The validity of 4 chattel mtge. given 


Where there are no assets the making 


arising on a mtge. transaction in connection 
with houses erected should be paid over to a 
certain firm of solrs. originally acting as 
solrs. for W., who were to act also for A. 
The solrs.—after certain deductions-—were 
to pay the balance to the credit of W.’s 
account at his own bank, which was then to 
be applied by W. in reduction of A.’s over- 
draft at his bank in relief of W.’s guarantee. 
A., having completed the houses, mtged. 
them to a building society. The solrs. 
received the amount advanced &, after 
making various payments & deductions out 
of the sum so received under the terms of the 
arrangement, were left with a balance of 
£963 9s. 3d. in their hands. On Monday, 
Mar. 15, 1937, before 11 a.m., they paid this 
amount by cheque to the credit of W.’s 
banking account. On the same day, but 
some hours later, after the time of payment 
to the bank, a receiving order was made 
against A., & on Mar. 18, 1937, he was 
adjudicated a bkpt. Neither W. nor the 
solrs. had any notice of the tact. that bkpcy. 
proceedings were pending at the time when 
the moneys were received by the solrs. nor 
when they wee dealt with by them. The 
trustee in bkpe:. having applied in the county 
ct. by motion jor an order that this sum of 
£963 9s. 3d. formed part of the bkpt’s estate, 
it was ordered that W., the resp. to the 
motion, should pay over this sum to him as 
trustee. From this decision W. appealed :— 
Held: (1) the judge was wrong in holding 
that the moneys were the bkpt. A.’s own 
property to deal with as he wished. The 


Vol. IV.—Bankruptcy. Cases 1571a—1640. 


arrangement between A. & W. constituted 
a good equitable assignment of the moneys 
so received, & hence could not be dealt with 
otherwise than in accordance with the 
arrangement between A. & W. The moneys 
were not the property of the bkpt. A., & the 
payment into W.’s account by the solrs. 
could not be impeached ; (2) as regards the 
time of paying in, namely before the receiving 
order was actually made but on the same day, 
a question arose on the true meaning of the 
words in the proviso (i) to sect. 45 of 1914 
Act: ‘that the payment ... takes place 
before the date of the receiving order.” 
The result of the authorities on this question 
showed that in cases of competition in point 
of time between a judicial & a non-judicial 
act, the rule that the judicial act should be 
given precedence must: prevail, & the applica- 
tion of the rule therefore gave precedence to 
the judicial act. The making of the receiving 
order (being a judicial act) must therefore 
in accordance with the rule be referred back 
to the earliest moment of the day of Mar. 15, 
1037, & the actual payment into the bank 
(being a non-judicial act) could not be 
treated as having been made before it.-- 
Re WARREN, Aix p. WHEELER v. 'TRUSTRE IN 
BANKRUPTCY, [1988] Ch. 725; sub nom. 
Re WARREN, WHeEvLER v. MILES, [19388] 2 
AlL Ik. R. 831; 1074. 3. Ch. 400; 150 1. TP. 
17; 54'T. I. R. 680; 82 Sol. Jo. 304. 


1579a. ——— Effect of-—On transactions pending 
appeal from recelving order.| — Re WIGZELL, 
Ex p. HART, No. 1893a, post. 


Part V.—Adjudication Order. 








-+—An appeal against a decision 
of a registrar, approving a proposal for a 
scheme of arrangement, having been allowed, 
the Ct. of Appeal, upon the application of the 
official receiver, adjudged the debtor bkpt. 
under Bkpcy. Act, 1883 (c. 52), s. 20, & 
Bkpcy. Rules, 1886, s. 191.—ARe Burr, Ex p. 
BOARD OF TRADE, [1892] 2 Q. B. 467; 61 
L. J. Q. B. 591; 66 L. T. 653; 8 T. L. R. 
515; 9 Morr. 133, C. A. 


1608. Add. Annotations :—Retd. Re Wilson, Ex p. 


Salaman, The Trustee v. Keith, Prowse 
aad 133 L. T. 814; Re Wait, [1927] 1 Ch. 
606. 


1619. Add. Citation :—11 Cox, C. CO. 360. 
1620. Add. Annotation :—Refd. Hawkins & Sun- 


derland v. Duché (1921), 90 L. J. K. B. 918. 


1624. Add. Annotation :—Consd. Hawkins & Sun- 


derland v. Duché (1921), 90 L. J. K. B. 913. 


1625. Add. Annotation :—Refd. Hawkins & Sun- 





1636. Add. Annolation :--Consd. Re Griffiths, 
Jones v. Jenkins, [J926] Ch. 1007. 

1637. Add. Annotation :—-Dbtd. Re Griffiths, Jones 
v. Jenkins, [1926] Ch. 1007. 


16388. After this case add ‘‘ On duty to maintain 
wife.|—See HusBpand & Wire, No. 595a.” 


1640. Add the following para. :—- 

A debtor entitled to land in Middlesex was 
adjudged bkpt., & an order was made under 
sect. 121 of 1883 Act, that his estate should 
be administered in a summary way, so that 
no appointment of a trustee was made. He 
never disclosed to the official receiver the 
fact of his having the land, & he subsequently 
mortgaged it to a mtgee. who forthwith 
registered his mtge.:—Held: the title of 
the official receiver was not postponed to 
that of mtgee. by reason of the order of 
adjudication not having been registered.— 
Re CaLcoTr & ELVIN’S CONTRACT, [1898] 


PART IV. SECT. 7. diecretion of the ct.—He BaRaAKaT, (Sootland) Act, 1913 (c. 20), 4. 16, did 
To enable debtor to pay.) 1920] N. Z. L. R. 1384.—N.Z. not make incompetent 4 new award of 





sequestration.—Cook v. M‘VOUGALL, 


eee ant. PART V. SECT. 2, SUB-SECT. 1. 


discharge. He. however, continued to by debtor who is subsequently ad- 
carry on business & incurred new debts. judicated bkpt must be determined 
PART V. SECT. 1. In 1922 one of the new creditora pre- as at the time of such adjudication.—- 








Want of assets. sented a petition in the same ct. for He SAUNDERS ALBERTA COLLIERIKS 
/ sequestration of debtor’s estates:—  Ltm., [1925] 3 D. L. R. ane (1925] 2 
of an order for adjudication is in the Held: in the circumstances Bkpoy. W. W. R. 122; 6 0. B. R. 727,—CAN. 
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Cases 1642—1879b. 


1642. Add. Citation :—89 L. J. Bey. 46. 

1647. Add. Annotation :—Refd. Holden v. South- 
wark Oorpn., [1921] 1 Ch. 550. 

1650. After this case add :— 
———, }— See, now, Companies Act, 1929 (c. 23), 
8. 142, 

1656. Add. Annotation :—Consd. Re Boulton, Ex p. 
mace v. Official Receiver (1926), 135 


1657a. -]—The partners of a firm, 
which was heavily indebted to the firm’s 
bankers, formed a limited co. to take over the 
debt. They then, with the consent of the 
principal creditors of the firm, gave the bank 
a@ joint & several guarantee for payment of 








the transferred debt & of any sums due to’ 


the bank from the co. Upon the subsequent 
bkpcy. of the firm & the individual partners : 
—Held: (1) bkpts. had by the guarantee 
contracted a “debt provable in the bkpcy. 
without having at the time of contracting it 
any reasonable or probable ground of expecta- 
tion of being able to pay it’’ within 1914 
Act, 8. 26 (3) (d), which covered not only a 
new & original debt, but also a debt in renewal 


of or in substitution for a previously cxisting | 


debt, & their discharge must be suspended 
for a period of two years; (2) the ct., upon 
- the particular facts of the case, granted cach 
partner a certificate that his bkpcy. was 
‘“caused by misfortune without any mis- 
» conduct on his part,’’ the certificate to 
operate when the discharge took effect. 
Circumstances which may constitute ‘‘ mis- 
fortune without any misconduct ’”’ within 
sect. 26 (4), discussed. — Re Bouton 
BROTHERS & Co., [1927] 1 Ch. 70; sub nom. 
Re Bouutton Brotuers & Co., Ex p. Mon- 
CRIEFF v, OFFICIAL RECEIVER, 96 L. J. Ch. 
90; [1027] B. &C.R.1,C. A. 
1666. Add. Annotation :—Refd. Sevenoaks U. D. C. 
v. Twynam, [1929] 2 K. B. 440. 
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1667. Add. Annotation :-—Refd. Re Debtors, [1927] 
1 Ch. 19. 


1669. Add. Annotation :—Refd. Sevenoaks U. D.C. 
v. Twynam (1929), 98 L. J. K. B. 537, 


1670. Citation :—For ‘‘26 L. J. Bey. 29”’ read 
“36 L J. Bey. 29.” 


Add. Annotation:—As to (1) Consd. Re 
Debtor (No. 29 of 1931), [1934] Ch. 280. 


1731. Add. Annotation :—Refd. Re Debtors, [1927] 
1 Ch. 19. 


1735. Add. Annotation :—Refd. McDonald v. Nasb, 
[1924] A. O. 625. 

1766. Add. Annotation :—Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 

1771. Add. Annotation :—Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


1775a. Surplus assets after payment of com- 
position.|—Bkpt. made a composition with 
his creditors, which was approved, & the 
cash required to satisfy the composition 
having been deposited with the official 
receiver, the adjudication was annulled, but 
the order annulling the adjudication contained 
no reference to the vesting of surplus assets : 
—Held: although the order of annulment 
contained no express provision as to the 
vesting of any surplus assets, on payment of 
the composition the estate of debtor, 7.e. the 
surplus after satisfying the composition, 
would, by necessary implication, revest in 
debtor.—FLOWER v. LYME REGIS CORPN., 
[1921] 1K. B. 488; 90 L. J. K. B. 355; 124 
L. T. 463; 37 T. L. R. 145; 65 Sol. Jo. 133 ; 
[1920] B. & C. R. 138, C. A. 

1781. Add. Annotation :-—Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 

1795a. Agreement not to prove—-Promise by debtor 
to pay after bankruptcy. |—JOHN v. MENDOZA, 
[1988] 4 All EK. R. 472; 159 7. T. 548; 55 
T. L. R. 50; 82 Sol. Jo. 891. 





Part Vi.——Official Receiver, Special Manager, and Interim 
Receiver. 


1808a. On grant of administration—Estate of un- 
discharged bankrupt—Whether estate of 
trustee divested—After-acquired property.|— 
An order under 1914 Act, s. 130, for the 
administration of the estate of a deceased 
undischarged bkpt. according to the law of 
sos eh is not a second or subsequent receiving 
order or adjudication within s. 39 so as to 
divest the estate of the trustee in bkpcy. in 
favour of the official receiver under the 
administration order; but bkpt.’s estate, 
including any after-acquired property, re- 


mains vested in his trustee in bkpcy.—Re 


SARJEANT, [1923] 2 Ch. 302; 129 L. T. 825; 
sub nom. Re SARJEANT, E2 p. OFFICIAL 
hg a 82 L. J. Ch. 626; [1923) B. & 
C. R. 68. 


ETERS GREENE COREE Umea 


+] . See, now, Bkpcy. 

(Amendment) Act, 1926 (c. 7), s. 3. 

18286. Add. Annotation : — Refd. Re A Debtor, 
(1920) 1 K. B. 461. 
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PART V. SECT. 38, SUB-SECT. 38. 





PART VI. SECT. 8. 


1853. Add. Annotations: — Refd. Everett v. 
Griffiths, [1920] 3 K. B. 163; Hearts of Oak 
Assurance Co., Ltd. vw. A.-G. (1981), 47 
T. L. R. 579. 


1879a. Application by receiver for annulment of 
adjudication—Whether receiver entitled to 
costs.}—Re A. & M., No. 226a, ante. 


1879b. Form of order.}—Where, on an unsuccess- 
ful appeal by the debtor, the Official Receiver 
becomes entitled to his costs, he is entitled 
to an order for taxation, for payment out of 
the £20 security paid into ct., & for any 
remaining amount of his costs to bt paid out 
of the estate.—Re SMITH, DEBTOR v. OFFICIAL 
REcEIVER, Re SHAW, DEBTOR v, OFFICIAL 
RECEIVER, [1938] 1 All E. R. 408; sub nom. 
Re Destror, Er p. DEBTOR v. OFFICIAL 
RECEIVER (No. 507 oF 1937), Re DEBTOR, 
Ex p. DEBTOR ¥. OFFICIAL RECEIVER (NO. 
549 oF 1937), 107 L. J. Ch. 223, C. A. 


rotect the creditors’ interests. Re 


8 (p. 188) |. In filing petition— sw. When court witli appoint. ANADIAN CoaL SUPPLY, Ez : 
Creditor prejudiced. ——Re H ASTIE, [1936] | Petitioner must convince the ct. tat STrapLes BELL INC., (1924] 2 D. L. & 
N.Z. L. R. 428.—N.Z, | an interim receiver is necessary to 1; 4C. B. R. 577.—CAN. 
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1889. Add. 


Yol. IV.— Bankruptcy. Cases 1889—1894b. 


Part VIl——The Trustee and Committee of Inspection. 


Annotations :—Apid. Re Regent 
Finance & Guarantee Corpn. (1930), 69 L. Jo. 
283. Consd. Re Wigzell, Ex p. Hart, [1921] 
2 K. B. 835; Scranton’s Trustee v. Pearse, 
[1922] 2 Ch. 87. Distd. Re Wilson, Ex p. 
Salaman, The Trustee v. Keith, Prowse (1925), 
133 L. T. 814; Re Gozzett, Bx p. Messenger 
& Co. v. Trustee, [1936] 1 ANE. Rk. 79. Apld. 
Re Sandiford (No. 2), Italo-Canadian Corpn. 
v. Sandiford, [1935] Ch. 681. Refd. Je 
London County Commercial Reinsurance 
grt Ga 2 Ch. 67; Re Wait, [1927] 1 


nothing dishonest in the trustee enforcing 
the rights given to him by the Act, & the 
action of the ct. in staying the advertisement 
& proceedings could not operate in any way 
in derogation of the rights of the trustee.— 
Re WIGZELL, Ex p. Hart, [1921] 2 K. B. 
835; sub nom. Re WIGZELL, Ez p. TRUSTER, 
90 L. J. K. B. 897; [1921] B. & C. R. 42; 
sub nom. Re WiGzELL, Ex p. TRUSTEE v. 
BARCLAYS BANK, Lrp., 125 lL. T. 861; sud 
nom. Re WIGZELL, HART v. BARCLAYS BANE, 
37 T. L. R. 526; 65 Sol. Jo. 493, C. A. 


Annotations :-— As to (2) Distd. Re Wilson, Ex P. Salaman> 
The Trustee ». Keith, Prowse (1925), 1383 L. T. 814. As 
to (3) Consd. Scranton’s Trustee v. Pearse, [1922] 2 Ch. 87. 
Refd. Re London County Commercial Retnaurance Office, 
(1922) 2 Ch. 67. 


1890. Add. Annotations: —Consd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. Distd. Re 
Wilson, Ear p. Salaman, The Trustee v. 


1893a. 


Keith, Prowse (1925), 133 L. T. 814. Refd. 
Re Wigzell, Ex p. Hart, [1921] 2 K. B. 835; 
Re London County Commercial Reinsurance 
Office, [1922] 2 Ch. 67. 


1893. Add. Citations :-—122 L. T. 35; [1918-19] 


B. & C. R. 249. 


Add. Annotatio::s :—-Apld. Re Regent Finance 
& Guarantee Corpn. (1930), 69 L. Jo. 283. 
Consd. Re Wigzell, Ex p. Hart, [1921]2 K.B. 
835; Scranton’s Trustee v. Pearse, (1922] 2 
Ch. 87. Distd. Re Wilson, Ex p. Salaman, 
The Trustee v. Keith, Prowse (1925), 133 
L. T. 814. Consd. He Sandiford (No. 2), 


Italo-Canadian Corpn., Ltd. v. Sandiford, |- 


[1935] Ch. 681; Me Gozzctt, hav p. Messenger 
& Co. v. Trustee, [1936] 1 All E. R. 79. 

Duty not to take advantage ni :nistake 
of fact.|\—A receiving order was ‘ade 





against a debtor, who thereupon applied for | 
& obtained a stuy of the advertisement o! : 


the receiving order & all proceedings there- 
under pending an appeal therefrom. The 
appeal was subsequently dismissed & an 
order was made adjudicating him bkpt. At 
the date of the receiving order bkpt. had an 
account at a bank. After the making of the 
receiving order & pending the hearing of the 
appeal bkpt. paid into the bank £165 which 
he had collected from his debtors, & drew 
out of his account £199. The bank acted in 
good faith & received & paid those sums in 
the ordinary course of business without 
knowing that a receiving order had been 
made against bkpt. The trustee in bkpcy. 
claimed a declaration that the sums paid 
into the bank after the date of the receiving 
order vested in him as trustee :—Held: (1) 


1894a. 








.}~—See Bankruptcy (Amendment) 
Act, 1926 (c. 7), s. 4. | 
Duty to recover statutory debt.}— 
In 1919 debtor paid deft., a bookmaker, 
various cheques for bets lost on horse racing, 


& these cheques were cleared through various 
banks, as holders. On Aug. 30, 1920, debtor 





was adjudicated bkpt. & on Mar. 30, 1921, 
his trustee in bkpcy. by the direction of his 


committee of inspection, commenced an 
action to recover £955, the amount admitted 
to be due, if recoverable. The action was 
transferred to the judge in bkpcy. under 
Bkpcy. Rules, 1915, r. 123. Deft. took the 
point that such an action ought not to be 
brought by an officer of the ct., as the claim, 
however legal, was practically dishonest, & 
that all cts. must apply the rule in Ie Condon, 
Ez p. James, No. 680, ante:—Held: the 
claim the trustee in bkpcy. was seeking to 
enforce was in respect of a debt which under 
Gaming Act, 1835 (c. 41), 8. 2, & the decision 
of the House of Lords in Sutters v. Briggs (sce 
GAMING & WAGrisna, Vol. XXV., p. 418, 
No. 213), was a statutory debt, & there was 
nothing in Re Condon. Ha p. James, or in 
any of the cases in which the rule in that 
case had been followed, which entitled the 
ct. to say that if & when a right of action 
in respect of such a debt vested in a trustee 
in bkpcy., it was a dishonest or dishonourable 
thing for him as an officer of the ct. to enforce 
it, & judgment for the trustee in bkpcy. must 
be entered in the action for the amount 
claimed.—SCRANTON’S TRUSTEE v. PEARSE, 
[1922] 2 Ch. 87; 91 L. J. Ch. 579; 127 
L. T. 698; 38 T. L. R. 629; 66 Sol. Jo. 503 ; 
(1922) B. & C. BR. 52, C. A. 


ie aata. ae ats anv a ae ae A lati Refd. Re Wil E. Sala The Trustee 
the date o e receiving order became by | 4nnelation -—— . Re Wilson, Ex p. man, 

virtue of 1914 Act, ss. 18 (1), 37 (1), 38 (a), v. Keith, Prowse (1925), 133 L. T. 814. ; 

the property of his trustee in bkpcy. ; (2) the.; 1894b. Duty to act equitably—Recovery of 
bank were not entitled to credit themselves money paid to bankrupt with approval o 
with the payments out to bkpt., as those official receiver.}—On June 26, 1924, a 
transactions took place after the date of the receiving order was made against W. on 
receiving order & were therefore not pro- a petition presented on May 25, 1924, in 
tected by sects. 45 & 46; (3) there was respect of an act of bkpcy. on May 1, 1924. 


ea ne ee eee aes: 








ee NETL NL te Rg co EY A RE 








sa. Order appointing—Not apnpeal- 60. Diaposition of shares.}-—~ 
SupPLY, Ez vp. STAPLES BELL Inc., | able.|}—Ramsay Grass Co. v. Roya, | Re Estate or Hi. K. Reev & Co., Urp. 
(1924) 2 D. L. R. 831; 4. B. RB. 577. | BANK oF Canaba, [1931] 2 D. L. R. | (No. 1), [1930] 3 W. W. R, > 4 
~—CAN. 759.—CAN. D. L. R. 841; 12 C. B. R. 31.—CAN. 


sb. Powers of custodtan—Sale of 


m i. ——.}+—Re CANADIAN COAL 


undertaking as to damages b tioning PART VII. SEOT. 1. 
eroditer=- Undertaking not fh anopa on | perishable goods—Must be a aiaes sd. Ktepresentative of credttora—‘T'v 
termination of appointment.}-——Re Jack- le.\—Re WEBBER, [1931] enforce rights. }— Re HERSH, Hz p, GOLD: 
gon, (1926) 1 D. L. R. 1189; 58 . L. R. 269; 2 M. P. R. 513; 12 | STEIN, (1923) 3 D. L. R. 101; 4C. BL QR. 
O. L. us 482.—OCAN. Cc. B. RB. 274.—€. 84.—CAN. 


Cases 1894b—1961la. 


PART VII. SECT. 2, SUB-SECT. 2. 


1911 ii. ——- ——-.}—Re LONDON 
aati vo Lrp,. (Ont.), [1926] 4 

L. R. 1.—CAN. 

a Fe Not secured creditor who ha® aot, if 


4 os la R. 1121.—CAN. 


W. was a promoter of boxing contests & 
had in view at the date of the presentation of 
the petition boxing competitions, one of which 
was held at ae Stadium, Wembley, on 
Aug. 9, 1924. pealed against the 
receiving order, & ioe that appeal the 
receiving order was not gazetted. is Dog 
having failed it was then gazetted on J uly 29 

1924. At an interview between W., af 
solr., the solr. for the Wembley authorities 
& A., the assistant official receiver, who under 
Bkpcy. Rules, 1915, r. 316, represented the 
official receiver, A. was told of the proposed 
boxing contest & the judge held on the 
evidence that at the interview W. told A. he 
desired notwithstanding the receiving order 
to be allowed to stage the contest as the only 
hope of providing assets to meet the claims 
of his creditors, & that it was arranged he 
could do so without any interference by the 
official receiver, on W. undertaking not to 
use the proceeds of the sale of tickets for his 
private purposes but only for discharging 
the expenses of the staging of the contest 
& to hand over any balance to the official 
receiver. On that arrangement being made 
W. proceeded with the negotiations for the 
contest & an agreement was executed by 
which he gave the Wembley authorities 
the right to collect all moneys paid for 
tickets at the turnstiles, & they were to have 
those moneys as 4 security for the payment 
by W. for the use of the Stadium. Various 
ticket agents paid W. fo. blocks of tickets 
to be sold by them to the public. The 
contest, which was held at the Stadium on 
Aug. 9, 1924, ed realised after payment 
of all expenses £730 which W. paid to the 
official receiver. On Sept. 6, 1924, W. was 
adjudicated bkpt., & on Sept. 9, S. was 
appointed trus ee in the kpcy. On a 
motion by S. to recover from the various 
ticket agents all sums paid by them since 
the date of the receiving order to W. for 
tickets they had bought from him & to 
recover the money collected by the Wembley 
authorities at the turnstiles :—Held: A. had 
power to give his sanction to W.’s receipt of 
the proceeds of the sale of tickets to be applied 
by him in discharging ex Sgt & the trustee 
in bkpcy. was bound the sanction so 
given, but even if he aes not so bound & 
even if A. exceeded his powers the trustee 
could not take the benefit of W.’s activities 
without accepting their burden, & the pay- 
ment to W. of the moneys which the trustee 
claimed, being the direct result of the leave 
obtained by W. from A. to stage the boxing 
contests, it would bé inequita is & unjust 
to make reaps. pay these moneys over again 
for the benefit of W.’s creditors & to hold 
that the charge given to the Wembley 


1961a. 


being creditor. }—The oustodian ap- 1959 il. 
pointed by the official receiver afteran duty.J}—Where a trust co. was an 
authorised assignment under Bkpcy. authorised trustee in the bkpcy. of a 

he is not a oreditor of the limited co., 
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authorities was nugatory.—Re WILSON, Ez p. 
SALAMAN, [1926] Ch. 21; 95 L. J. Ch. 58; 133 
L. T. 814; 70 Sol. Jo. 65; [1925] B. & C. BR. 96. 


1894c. ——— Extent of duty.]—G. contracted with 


M. & Co. that they should build upon his land 
four greenhouses at a price of approximately 
£1,100, with the proviso that he was not to 
be bound by such contract unless he obtained 
& loan sufficient to meet his obligation under 
the contract. M. & Co. introduced G. to the 
Agricultural Mtge. Corpn., & a sufficient 
loan by the Corpn. to G. was arranged. 

The work having been carried out to the 
satisfaction of all parties, M. & Co. wrote to 
the Corpn. requesting payment by them of the 
£1,153 14s., & the Corpn. expressed their 
willingness to pay M. & Co. upon receipt of 
G.’s permission. M. & Co. sent a form of 
permission to G. for his signature, but on the 
very day of its arrival a receiving order was 
made against G. ‘The trustee in G.’s bkpcy. 
was able to sell the land at an enhanced price 
by virtue of the presence on it of the four 
greenhouses. M. & Co. then sought to 
restrain the trustee from dividing £1,153 14s., 
part of the proceeds of sale of the said land 
among the creditors generally & claimed the 
said sum for themselves in full :—Held: 
as M. & Co. at the date of the receiving order 
had no right to receive the loan from the 
Corpn. without the consent of G., the said 
sum was divisible between the general 
creditors. The facts did not warrant the 
application of the doctrine of Re Condon, 
kia p. James, No. 1889, as M. & Co. by their 
own failure to obtain a charge to secure their 
debt were in the position of unsecured 
creditors.—Re GozzETT, Ha p. MESSENGER & 
Co., Lrp. v. TRUSTER, [1936] 1 All. E. R. 79 ; 
80 Sol. Jo. 146, C. A. 


1895. Add. Annotations :—Consd. Re Wigzell, Ex p. 


Hart, [1921] 2 K. B. 835 ; Scranton’s Trustee 
v. Pearse, [1922] 2 Ch. 87. Distd. Re Wilson, 
Ex p. Salaman, The Trustee v. Keith, Prowse 
(1925), 133 L. T. 814. Consd. He Regent 
Vinance & Guarantee Corpn. (1930), 69 L. Jo. 
283; Re Gozzett, Hx p. Messenger & Co. v. 
Trustee, [1936] 1 Al FE. i. 79. 


1896. Add. Annotations :—Consd. Re Stokes, Ez p. 


Mellish, [1919] 2 K. B. 256; Re Thellusson, 
Ez p. Abdy, [1919] 2 K. B. 735. 


Suspension of bankruptcy—Death of 
trustee.|;—-Where proceedings in a bkpcy. 
have been suspended by a resolution of the 
creditors, passed under 1861 Act, s. 110, & 
the trustee appointed by the creditors to 
wind up the estate & effects of the bkpt. has 
died, the Ct. of Ch. has jurisdiction, under 
the Trustee Acts, to appoint new trustees.— 
Re RAPHAEL’S TrRusT ESTATE (1870), L. R. 
9 Kg. 233; 39 L. J. Ch. 200; 18 W. R. 247. 





1943 {. ee may appeal pao st = 
éckston pleotten —-Custod PART VII. SECT. 2, SUB-SECT. 6. 


ian not 





Conflict of interest & 


in directors & 


& certa 
valued securiiy.}—Re LONDON  agsignor, is not entitled to appeal from shareholders of the latter, having large 


0. B. R. 643.—O 


{1924 


BripcE Works, Lrp. (Ont.), (1926) the denision of tho official receiver as claims against debtors’ estate, were 
chairman of the first meeting of also sharebolders of the trust co., one 
-——— Prust company as procy for creditors who, after passing on the 
nn }—At the ecleetion of a trustee 
the votes of a trust co. as proxy for 
eae are illegal.—/te DIrcHBURN declared a oer 
Boa & AIRCRAFT eee i LTp., traatee =e McoCOUBRE 
[1938) 2 YD. ae R. 518;7 FL. J. (Can.) DL. R. 1126; 

292.—OAN 4 


being also a director, it was considered 


admission or rejection of proofs of undesirable that the trust co. should 
claim for the purpose of voting, has continue to act, & another trustee was 
person elected as appointed.—Re SH 

BREY, (1924) 2 On., Lrp., (1922) 3 W. W. R. 119; 
aw. W.R.348: 68 D. L. R. 616.—CAN. 


HAW (WALTER W.) 


2007a. 


PART VII. SECT. 4, SUB-SECT. 2. 


sb. To 
muneration-—Approbation of court.)}— 
Held: the employment of b 


1966a. ——— Refusal to convene creditors’ meet- 


ings.]—Re BuRN (J.), Ex p. DAWSON (E. W. 
de V.), McCLELLAN (H. T.) & TRUSTEE, No. 
6318a, post. 


1966b. ——— In regard to convening meeting of 


creditors. ]—(1) Creditors who, pursuant to 1914 
Act, s. 79, have required the trustee or official 
receiver to convene a meeting of creditors for 
the purpose of passing specified resolutions, 
cannot obtain an order from the ct. com- 
pelling the trustee or official receiver to 
comply with such requisition if the ct. is of 
opinion that no useful purpose would be 
served thereby. A trustee is entitled to 
apply to the ct. for directions under sect. 
79 (3) as to whether a meeting ought to be 
called or not in compliance with a requisition 
of creditors to convene it. 

(2) The ct. is not bound to hear a creditor 
in opposition to a bkpt.’s application for 
discharge if satisfied that its attention has 
been called to all the facts & arguments 
necessary to enable the ct. to come to a 
proper decision—Re BurN, Dawson v. 
McCLeLLAN (No. 2) (1931), 101 L. J. Ch. 
113; [1931] Bh. & C. BR. 108. 


Without order of court for 
delivery of accounts. ]—The ct. has jurisdiction 
under 1914 Act, s. 105 (5), to make .an 
immediate & unconditional order for the 
committal of a trustee of a deed of arrange- 
ment for non-compliance with an order of 





BUTORIKS 


employ bankrupt at re- 


kpt. & the 


the subsequent 





(1922), 69 D. L. R. 105; 1 
C, B. R. 464.—CAN. 


PAT VI... SECT. 5, SUB-SECT. 1.—A. 


terms of his employment, including his i. ——- Some creditora not notified.) 
remuneration, must have the appro- 


—If tho tru 
bation of the ct.; ructes discovers that he has 


failed to send t> evume of the creditors a 


Vol. IV.—Bankruptcy. Cases 1966a—2114. 


the Board of Trade made in pursuance of 
Deeds of Arrangement Act, 1914 (c. 47), s. 18, 
to transmit an account of his receipts & 
payments as such trustee.—Re ALLEN, [1935] 
Ch. 74; 152 L. T. 328; sub nom. Re ALLEN, 
Ex p. BOARD OF TRADE v. NELSON, 104 
L. J. Ch. 204; [1934] B. & C. R. 99. 


2028a. ——- —-—.]—-Where a trustee in bkpcy. 


with the sanction of the committee of in- 
spection employs a solr. to do particular 
business, the principle on which the solr.’s 
bill of costs against the trustee is to be taxed 
is that of solr. & client, not as between solr. 
& his own client but that of ‘‘ where the client 
& others are interested in a common fund,”’ 
1.e. bkpt.’s estate, & on such a taxation tho 
taxing master is not bound to allow copies 
of documents supplied to counsel at his 
request, nor the whole amount of the fees 
paid to counsel on the written authority of 
the trustee. But where the trustee has 
honestly sanctioned an expenditure which is 
not excessive, the taxing master should take 
a liberal view as far as possible in allowing 
the amounts against the estate which have 
honestly been incurred on behalf of such 
trustee.—Re LAvEY, Hx p. COHEN & COHEN, 
[1921) 1K. B. 344; 901. J. K. B. 246; 124 
L. T. 672; [1920] B. & C. R. 171. 


2114. Add. Annotations :---Apld. Re Burn, Ea p. 


Dawson (E. N. de V.), McClellan (H. T.) & 
Trustee, [1932] 1 Ch. 247. Refd. Sevenoaks 
U. D.C. v. Twynam, [1929] 2 K. 440. 


salaries paid its regular omployees.— 
Re CHEVRinik & Sons, LTp., [1928] 2 
W. W. 1.111; 37 Man. lL. R. 444; 10 
U. B. R. 27.—CAN. 


ART VI). SECT. 5, SUB-SECT. 1.— 
B. (0). 


approbation is unauthorised by Bkpt. 
& Insolvent Act, 1857, 8. 276.—RKe 
MACKAY, MOCGUINNESS v. HOLLINGS- 
HEAD (1921), 55 I. L. T. 89.—IR. 

sc. To accept tenders.}—When the 
trustee is accepting tenders, he must 
have the written authority of the 
inspectors to do so.—Ite BROWN TAXI 
Co. & DrTroir RapDiaToR Co. (1922). 
65 D. L. R. 136.—CAN. 

ad. Zo dispose of property.) — 
When the trustee is selling stock or 
transferring property he must have 
the written authority of the inspectors 
to do so.—Re Brown Taxr Co. & 
DETROIT RADIATOR Co. (1922), 65 
D. L. R. 136.—CAN. 


se. To dispose of shares—Applica- 
tion for directton of court.)—Re EKSTaTR 
or H. K. REED & Co., LTD. (No. 2), 
(1980) 3 W. W. R. 158; 4 D. L. R. 
923; 12C. B. R. 33.—CAN. 

sf. Z'o lease.}—On a motion under 
sect. 84 of Bkpcy. Act by a secured 
creditor to reverse the trustee’s act or 
decision, authorised by the creditors & 
inspectors, in leasing the plant of the 
bkpt. for the current year :—Held:; a 
trustee in pipe . has no power to 
lease under sect. 43 of Bkpcy. Act & the 
lease was accordingly set aside.— 
SECHART FISHERIES, LTD., Re EDWARD 
RENNEBERG & Sons CO. v. CANADIAN 
OREDIT MEN’s TRUST ASSOCN. (B. C.), 
{1929} 4 D. L. R. 536; 2 W. W. R. 
413; 10C. B. R. 565.—CAN. 

1983 i. Payment— Power to make—To 
complete contract.}—Debtor agreed to 
purchase ods on condition that 
should he fail to complete payment he 
should lose all the money paid. When 
all the paymenta had been made save 
the last one debtor became bkpt. :— 
Held: the trustee might pay the las 
instalment & retain the goods.—Re 
Lemrrvux & CoprpIinae Motor DIarri- 


notice intended tc be sent to all, he 
should notify there who have bcen 
overlooked to file thelr proofs & should 
advise them of what has taken place; 
it, is not necessary to call a new meet- 
ing.—He CANADIAN CERRAL & FLOUR 
MILLA Co, (1922), 67 D. L. R. 234: 51 
O.L R. 316; 2C. B. R. 158.—CAN. 


2001 i. To realise to best advantage— 
Acceptance of tenders.|—The trustee 
must be governed by the advice of the 
inspectors & by ordinary business 
judgment in ar he the acceptance 
of any tender for the purchase of 
debtor’s assets.— Re CANADIAN CERBAL 
& FLOUR MILLs Co. (1922), 67 D. L. Rh. 
ah ye O. lL. R. 316; 20. B. R. 158. 


PART VII. SECT. 5, SUB-SECT. 1.— 
B. (b). 


2008 fia. Accountan!t—Charge 
for clerk's time.]}—Where an account- 
ant’s work is indispensable a trustee 
under Bkpcy. Act may be allowed to 
charge againat the estate, as a disburse- 
nent subject to taxation, a fee for 
his partner’s work as accountant pro- 
vided the trustee renounces any profit 
thereby accruing to him. But pay- 
ments made to the trustee’s firm for 
the work of ita emplovees must be 
disallowed as disbursements. — Re 
BRYANT, IsaRv & Co., (1925) 4 D. L. R. 
ne O. L. R. 471; 5 C. B. R. 799. 


sg. Costs incurred before appotnt- 
ment of inspectors.}—Solrs.’ costa for 
services rendered prior to the appoint- 
ment of inspectors are not xable 
against the estate.—RHe STONEBERG 
ee 69 D. L. R. 728; [1922] 2 
. W. R. 1328.—CAN. 


sh. Salaries of regular employees. }— 
A custodian or trustee in b - can- 
not recover as disbursements, the 
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gi. -———.]-—The taxation of a trusteo 

In bkpcy.’s bill of foes & disbursements 
will be reopencd when it appears 
pound facie that improper items have 
een included. Proof that the taxing 
master did not understand how far the 
Inspectors had approves the accounts 
will establish auch a primé facie caso.— 
Re J. STANLEY WrEDLOCK, LTD., 
oon 2D. L. RK. 566; 60. B. R. 626.— 


2031 1. Basis of taxation of solicttor’s 
charges—Amount of costs limtted.)——Re 
MEASERVEYA, LYTp., (1924) 1 D. L. R. 
1037; 4C. B. RR. 493.—CAN. 


PART VII. seal re aaa 1.— 
- (a). 
203851. Order for payment—When 
age ER ed of sale handed over 
9 debtor.}—Where debtor parts with 
ed re to a trustee who. in fraud of 
creditors, disposes of it & hands over 
the proceeds oi the sale to debtor, such 
a fraudulent trustee may be compelled 
to pay to the creditors the mone 
which he received aa a result of suc 
salo.—CAMERON v. MOSELEY, [1923] 
3 D. L. R. 267.—CAN. 


PART VII. SECT. 5, SUB-SECT. 1.——H, 


sk. Trustee giving secret information 
to purchaser of part of estate—Right to 
set aside sale.]—Re DAVIES FOOTWEAR 
Co., UNDERHILIS, LTD., v. BARBER 
(1923), 53 O. L. R. 467: 40. B. R 
131.—CAN. 


al. Effect of Bankruptcy Act, 1914, 
8. 80.)—-Above sect. is not intended to 
confer a genera] jurisdiction upon the 
Ct. of Bkpcy. to set aside such a sale & 
thereby affect rights acquired by pur- 
chasers.— Fe CHIRNSIDE; DIGBY ov. 
UNION TRUSTER Co. OF AUSTRALIA, 
LTD. (1929), Vv. L. R. 217.—AUB. . 


2176. Add. Annotation :—Refd. 


2264a. 


2288. Add. 


cie, Ltd., [1982] 1 Ch. 70. 


Spencer v. Asb- 
. B. 589. 


-]—A trustee having persistently dis- 
regarded the directions of the Board of 
Trade to send his accounts for audit the Board 
of Trade removed him. His accounts were 
sent in shortly after his removal, & it was not 
alleged that he had been guilty of any mis- 
appropriation or other irregularity. The 
creditors by ordinary resolution disapproved 
of the trustee’s removal, & the trustee 
appealed to the High Ct. The ct. held, on 
the facts, that the Board of Trade’s decision 
to remove the trustee was right. The motion 
was accordingly dismissed with costs.— 
Re RotuMan & ALLANSWICK, Fz p. RUBYNS 
v. aaa OF TRADE, [1934-5] B..& C. Rh. 
22 


worth, Partington, [1925] 1 





Annotation :—Refd. Re Bulmer, 
aha v. I. R. Comrs., [1937] 1 All EK. R. 
23. 


2298a. 


Cases 2158—2298a. ENGLISH AND Emprme Diarsst SupPpLEMENT. 
2158. Add. Annotation :—Consd. Re Katherine et 





Holder of proxy from wares «}— 
At the date of the receiving order the bkpt. 
had on deposit with a bank certain preference 
& ordinary shares which had been deposited 
by him by way of security for a loan. A 
creditor for a large sum of money, a limited 
cO., Was appointed one of the members of 
the committee of inspection in the bkpcy. 
The co., being unable to act personally, 
appointed applit., who was its chairman, to 
act as its general proxy on the committee. 
In the course of the bkpcy. the applt., 
whilst so acting, purchased some of the 
deposited shares from the bank without any 
knowledge that the person who had deposited 
the shares was the bkpt. & that the equity 
of redemption in them formed part o of his 
estate. Applt. subsequently sold some of 
these shares :—Held: applt. must in the 
circumstances of the case be treated as a 
member of the committee of inspection & 
was therefore in a fiduciary relation to the 
bkpt.’s estate. He was therefore precluded 
on general equitable principles from entering 
into the present transaction, which was 





PART VH. SECT. 5, SUB-SECT. 2.—A. 
2125 iv a. ** Cash receipta.’’) 
—The trustee is to be confined to five 
per cent. of the cash receipts in all 
circumstances, unless the inspectore {in 
writing facrease the amount & the ct. 
approves.—fteé BRYANT ane & Co., 








(1925) 4 D. L. R. 157; 57 L. RK. 

ihe ; 6C. B. RR. 799; varying Siuees 1 
. L. R. 847; 6 OC. B. * 303-7 CAN, 
2125 iv b. isa seca mice ing.] 


—He JOUNSTON, [1925] 4 D. L. i U6. 


2125 iv ——.}—Bkpey. Act, 
1927 (c. 11). 8. 85, does not recognise 
5 per cent. of tho ‘cash receipts as the 
ordinary Setaee ce allowable to a 
trustee in ee Aa but merely fixes 
if er cent. oe the limit of the charge 

e allowed, except with the approval 
i writing of the {inspectors & of the ct. 
Under the circumstances {n the present 
case a commission of 3 per cent. on 
both the receipts & on the cash received 
by the trustee under a coinporition 
agreement waa held to be reasonable. — 

ée CHEVRIER & Sons, LTp., (1928) 2 
W.W. R. 111; 37 Man L. R. 4443; 10 
C. B. RR. 27.—CAN. 


Pay Right to prtority — Over Crown 
ra —The trustee ts entitled to be 
oa is fees & expenses in priority 
the Crowu.—He CANADIAN CARPET 
re eal pal MANUFACTURING Co., 
A.-Q. FOR CANADA, [1924] rt 

D w R. 1307; & C. B. R. 54.—CAN. 


sn. —— Over claims for taxes.|—A. 
trusteo In bkpcy. is entitled to retain 
his fees & expenses out of the estate in 
Prony to the Crown's claim for sales 
xes.—Re TORONTO METAL &.WASsTE 
Co. (1921), 67 D.L. R. 1113 61 0.L. R. 


80. -}—The claim of the 
truatee in bkpcy. for his expenses is 
pee in PHor ty to the taxes owing 

y de & municipality.— Re 
ADAMS Bann Co., Hr p. TOWN oF 
PENETANGUISHENE, [1923] 4D. L. R. 
tee alae ‘ 














-J—The truatee§ in 
bk poy.’ 8 a claim for his fees & expenses 
always precedes the Crown’s claim 
for taxes under War Nevenve, Tax Act. 
a DANG: hae D. . 566s 4 
Cc. B e R. 

st. -——— Bie claime by landlord.\— 
If the landlord’s claim arose anterior 
to that of the Crown's claim for taxes, 
the trusteec’a claim for his feer & 
expenses wi]! count after the oarera B 
claim.— Re Davis, [1924] 8 D. L. R. 
566: 40. B. R. 698.—CAN. 


Priority of debts generally, see cases 
tn Part AIL., post 


qi. Power of court to enforce pay- 
ment.|——The ct. will not dispose of a 
petition for an order forimmediate pay- 
ment of the trustee’s costs.—MEN'S 
ATTIRE REGISTERED v. HART (1922), 
ad L. R. lus; 2 C. B. R. 8384.— 


sv. Non-payment of fees—Whether 
ground for setting aside composition. |— 
LAKE ST. Joskrpn HOTEL v GROSLEAU 
iid ae R.45 K.B.118 :10CB.R 


PART VII. SECT. 5, SUB-SECT. 2.— 
B. (b). 


sw. Duty to oblain indemnity — 
V alue of estate uncertuin. }— Where there 
is any doubt as to the value of the 
estate an authorised trustee should 
before proceeding with ita adminis- 
tration, obtain an indemnity from the 
creditors.—e Gumr (1921), 69 DLL. R. 
Ae > bl oO. L. R. 118 7 2 C. B. hi. 56.— 


PART VII. SECT. 6, SUB-SECT. 1.—B, 


2159 {. Recetver handing orcr assets 
to trustee—Whether lien for charges— 
Whether locus astandi to impeach 
manayement of trustee.}— Held : (1) the 
interim receiver’s fees & expenses were 
a first charge upon the assets, & should 
be paid in priority to other fees & 
expenses, in the administration thercof; 
(2) no one except the creditors can 
attack the trustee upon the ground 
that he has mismanaged the estate.— 
Re Gump (1921), 69 D. L. R. 202; 51 
QO. L. R. 118: 2 C. B. R. 56.—CAN. 


2159 ii, ——— -}-—-Before the 
making of the receiving order debtor 
co. made an arsigument to T., an 
authorised trustee, who had no know: 
rouge that a bkpey. petition had been 
filled before the assignment :—dZJileld: 
Il. having acted innocently, ought to 
receive remuneration for his services, 
which must be treated as an exponditure 
of the trustee, ranking ahead of the claim 
of the Crown.—Re TORONTO METAL & 
Waste Co. (1921), 67 D. L. R. 11: 
510. L. R. 287; 2C. B. R. 138.—CAN. 


sx. bids Bh insured eee benefit of 


cereditor— Policy in trust 
for creditor. ae 2 atc (Ont.), 
{1928)3 D.L. R. 396: 8C. B. R. 616. 
—CAN. 





By. Nae ot carrying on spe a 
Liability goods st 
ra On & Gin Ge Gane o 
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TRUSTEE te y Mae 2D. LR 
986; 10C.B CAN. 


PART VII. SECT. 9, SUB-SECT. 1.—B. 


sz. Who may vote—Wife of bank- 
rupt.j—Bkpcy. (Scotland) Act, 1913, 
s. 60, enacts that the wife of the bkpt. 
shall not be entitled to vote in the 
clection of the trustee, ‘but that in all 
other respects she may be ranked as a 
creditor. Sect. 71 enacts that a 
majority in number & value of the 
creditors, present at any meeting duly 
called for the purpose, may remove the 
trustee :-—Held : the wife of the bkpt. 
was not entitled to vote for the removal 
of the trustee in respect that the 
removal of the trustee was nothing 
more than a step in the procedure for 
electing a new trustee.—MacNavGutr 
coe {1928} S. C. 687.— 


PART VII. esa haere i.— 
- (a). 

sa. For good cause.}—If a trustee 
in bkpcy. acts throughout with the 
consent of the creditors, if his 
appointment as truatee is confirmed 
at. a goneral mecting of creditors, there 
can be no grounds for dismissing him 
from office.—— LANGLOIS v. LEMIRE. Fe 
GARDNER (1922).65 D. L. R.128.— CAN. 


PART VII. SECT. 9, SUB-SECT. 3. 

2285 i. Ftevocation of order o release— 
To enable trustee to admin a 
acquired properiy—Estate admin ed 
in ignorance of existence of property. }— 
ae WATSON (1927), 61 O. L. R. 173.— 


PART VII. SECT. 10. 
_%e. Must be appointed by creditors.) 
he creditors of a bkpt. have no 
power to delegate their power to 
appoint inspectors of the estate.— 
BANQUE CANADIENNE NATIONALE vt. 
MUTUAL LIFE INSURANCE.CO. OF NEW 
York & SHRAGGE, [1933] 1 W. W. R. 
508.—CAN. 
sm. Power—To override creditors’ 
instructions to truatee.}—Where at a 
creditors’ first meeting ney inetract 
the trustee to give puont ‘to certain 
claime :—Semble: it is competent 
for the inspectors to override such 
pela cs —Re OLYMPIA cae Co., 


ri ere Poe Ee Pa iL. R. 
oO: ; ait 7) 1 31 ,—CAN. 


sp. Exercise ue ee ees act 
shaslipes hs Re BRowN Taxi & 
IATOR Co. (igea) 65 

D. L. rR. 136.—CAN. 


therefore void against the trustee in bkpcy. 
As, no evers the transaction was entered into 
by appit. in ignorance that the shares formed 
part of the bkpt.’s estate, the ct., whilst 
ordering him to hand over to the trustee 
in bkpcy. the shares retained by him (subject 
to his lien for the price paid by him), would 
not order him to replace the shares sold by 
him but would be content to require him to 
account for the purchase money actually 
received for the shares which he had resold. 


Vol. IV.— Bankruptcy. Cases 2298a— 2463. 


The validity of the appointment of a 
limited co. a8 a member of a committee of 
inspection doubted.—Re BuLMErR, £x p. 
GREAVES, [1937] Ch. 499; sub nom. Re 
BULMER, GREAVES v. INLAND REVENUE 
Comrs., [1937] 1 All K. R. 323; 106 L. J. Ch. 
268; 156 L. T. 178; 53 T. L. R. 803; S81 
Sol. Jo. 117; [1936-7] B. & C. R. 196, C. A 


2299a. Resolution of-—Proof of.]—Re Oaus (1936); 
80 Sol. Jo. 425; sub nom. PRactTicr NOTE; 


[1936] W. N. 160. 


Part VIII|_—Proof of Debts. 


2344. Add. Annotation :—Consd. Re Moss, Ex p. 


Everitt (1923), 93 L. J. Ch. 98. 


2353. Citations :—Delete ‘(1 L. J. Bey. 44.” 
2885. Add. Citations :—affg. S. C. 


sub nom. 
MonrGan v. HARDY (1887), 18 Q. B. D. 646, 
C. A.; revsg. (1886), 17 Q. B. D. 770. 


Add. Annotations :—Consd. James Smith & 
Sons (Norwood), Ltd. v. Goodman, [1936] 
Ch. 216. Refd Baker v. Lloyd’s Bank, [1920] 
2K. B. 322. 


A receiving order was then made against 
C. M.B.C. Co. tendered a proof in the 
bkpcy. of C., but the trustee rejected it :— 
Held: the giving up by M.B.C. Co. of its 
right. to prove in the bkpcy. of IF’. was good 
consideration for the promise by C. to pay 
the amount agrecd, & M.B.C. Co. were 
entitled to prove in the bkpcy. of C.—He 
CUTHBERT, Hz yp. MONNOYER BRITISH CON- 
STRUCTION Co., J.TI. v. TRUSTER, [1936] 1 All 
E.R. 342. 


2892, Add. Annotation :—Refd. Re Simms, [1930] 


2 Ch. 22. 


2415. Add. Citation :—1 Ves. & B. 112. 


2458. 


2419a. Forbearance to prove on agreement by 9216. 


2429. Add. Citation :—15 L. J. Bey. 9. 


Add. Annotation :-- 
Sons (Norwood), Ltd. v. Goodman, [1936] Ch. 


Consd. James Smith & 


third party to pay debt—Bankruptcy of third 
party.]—M.B.C. Co. brought an action against 
F. claiming repayment of a loan. Before 
judgment could be obtained a_ receiving 
order was made against F. In consideration 
of M.B.C. Co. foregoing its right to prove in 
the bkpcy. of F., C. promised to pay to A1.13.0, 


part of this sum was paid, & M.B.C. Ce. 


2463. Add. Citations :—affy. 


2458. Add. Annotation :---Consd. Re Houlder, [1929] 


1 Ch. 205. 

8. C. sub nom- 
MORGAN v. HARDY (1887), 18 Q. B. D. 646, 
C. A.3; revsg. (1886), 17 Q. B. D. 770 

Add. Annotations :—-Apld. James Smith & 
Sons (Norwood), Ltd. v. Goodman, [1936] 
Ch. 216. Refd. Baker v. Lloyd’s Bank, 


Co. on demand the amount of the loan. “os | 
| 


obtained judgment against C. in respect of it. 


2298 i. To sondend to Asanti 
of solicitor—-No particular form necessary 
—Must be specific.}—Ite  BKRRYANT, 
ISARD & me one (1926) 4D. L. R. 
440; 7C. R. 594; varying, (1925) 

1 DeL. B3a: 7C. B. R. 93.—CAN, 


PART VII. SECT, 11. 


sd. Authorised trustee acting for 
estate without authority.J—R. was ap- 
poles an authorised trustee in bkpcy. 

. another authorised trustee, made an 
arrangement with R. whereby he 
purported to transfer to R. the ad- 
ministration of an estate & R. pro- 
ceeded to deal with the estate as if he 
had become authorised trustee. In 
an action upon a security bond given 
by R.:—Held: the security required 
by the Act applies only to an authorised 
trustee in bkpcy. after his appoint- 
ment as trustee of an estate; . did 
not act as an authorised trustee under 
the Act; therefore deft. co. never 
became liable for his misconduct.— 
MULVEY v. GENERAL ACCIDENT ASSCE. 
Co., [1930] 2 D. L. R. 657; 650. L. R. 
110 Ps 11 C. B. Re 273.—CAN. 


peo Vil. SECT. 4, SUB-SECT. 1. 
Meaning of.}—‘* Un- 
wee aiaitsa damages ’’ in sect. 104 of 
pey. Act, R. 8. C., 1927, which 
Pears that demands in the nature of 
unliquidated damages arising other- 
wise than by reason of a contract, 
Prone: or breach of trust shall not 
provable in bkpcy., means~ un- 
liquidated damages according to the 
law & practice of the province.— 
MCALLISTER & MCALLISTER v. ORROCK, 
{1937] 3 W. W. R. 2867; sub nom. Re 
MCALLISTER, MCALLISTER & CO. v. 








[1920] 2 K. 


Oioee 1937] 4 D. Le R. 353: 45 
Man. L. R. 433.--CAN. 


2386 ii. Bankruptcy Act, 8. 44), 
—The above sect. doer not give persons 
not otherwise entitled to recover from 
bkpt. a right to prove against his estate 
because of an obligation to a third 
person.—--/?e EXCELSIOR KLEOTRIC 
DAIRY MACnhINERY, LTp.. [1923] 3 
D. L. R. 1176; (1922), 62 O. L. RR. 
245; 2C. B. R. 599.—CAN. 


se. Deht due from association pro- 
hibited from dealing on credit system.) 
—Held: not provable.—fte KELVING- 
TON CRAIN ROWERS’ CO-OPERATIVE 
ge (1924) 1 D L. R. 249.— 





PART VIII. SECT. 4, SUB-SECT. 3.—B. 
2427 i. Bankruptcy of purchaser— 
Fart delivery before bankruptcy~—Can- 
cellation of contract.j—-The insolvent 
co. agreed to buy sugar, to be delivered 
in fixed monthly instalments. After 
certain deliveries had been made the 
sugar co. intimated that there would 
be no more deliveries until] the out- 
standing account for previous de- 
liveries was settled. The insolvent 
eo. made no demand for deliveries & 
the sugar co. made no tender :—Held ; 
the sugar co. could not, be permitted to 
Hie by unti) the whole period of ine 
contract was up & then claim dam 
for the failure to call for delivery du 
each of the spies months. se v4 
ROCKLAND roe TOCOLATE Co. 
(1921), 64 D. oy vie 510. L. R. 
1 Cc. B. —CAN. 


2428 fi. ae by vendor— Proof 
for loss on resale.|-—Held : the vendors 


could prove for such damages as they 
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B. 322. 


would bave been entitled to recover 
againet. the insolvent for the breach of 
the contract.—Re HACHBORN (1922), 


67 D. L. R. 227; 5610. Le R. 312; 2 
C. B. lt. 224.—CAN. 
2438 i. Payment in foreign 





currency.)---Ueld : the vendor entitled 
to provo for an amount equivalent 
in value to the amount payable in 
foreign currency.—-Kke MCKAY (1922), 52 
O. L. R. 466; 3 C. B. R. 462.— CAN. 

2438 fi. Gooda not reasonably 
fi for required purpose.)— Held: the 
value of the goods should be catimatod, 
the damages incurred by the purchaser 
deducted, & the balance proved for.-— 
Re SCOTLAND WOOLLEN MILis Co., 
[192312 D.L. R. 274; 3C. B. R. 636. 
—CAN. 





sf. Sale & purchase tn bulk,)}—Cluim 
of purchaser to rank on estate of ven- 
dor disallowed.—Re WHITE, oe ] 
D. L. R. 1189: 58 N.S. R13; 5 
Cc. B. R. 511. —CAN. 


PART VIII. SECT. 4, SUB-SECT. 3.-- C. 
2448 iv ——— For full amount 
of rent due——N otwithstanding agreement 
for reduction of rent in consideration of 
compromise—Compromise not eae 
out.j—He MARTINS, LTD 
11926) 2 D. L. R. 685; 7 C. B. i’ 
485.—CAN. 

2465 i. Proof by sub-tenant—A gainat 
tenant—Failure to obtain renewal.|}-— 
Sub-tenant who has failed to obtain 
further sub-loase owlng to bkpcy. of 
tenant & disclaimer by trustee is 
entitled to rank as a creditor for 
gant es against the estate of the 

——Re SCHULTE-UNITED, LTD., 
oseya D.L.R. 51: 0. R. 453.—CAN. 





Cases 2467-—2791a. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


2467. Add. Annotation :—Refd. Re Lister, Ex p. | 2591. Add. Annotation :—Consd. Spencer v. Ash- 


here Overseers & Bradford Corpn., [1926] 
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2508. Add. Annotation :—Expld. Re MHoulder, 
[1929] 1 Ch. 205. 


2509. Add. Annotation :—Distd. Re Houlder, [1929] 
1 Ch. 205. 


2514a. ——— Payments received from other sureties.] 
—In Aug. 1921, two borrowers with three 
sureties borrowed £20,000 from an insurance 
co. The loan was secured by the joint & 
several covenant of the borrowers & the 
sureties & by a mtge. & further charge on the 
borrowers’ life policies. ‘The loan was repay- 
able by instalments spread over five years, 
but, if a borrower or surety became bkpt., it 
was immediately repayable. On Jan. 10, 
1924, a receiving order was made against one 
surety, H., on his own petition, & on Jan. 25 
he was adjudicated bkpt. At the date of 
the receiving order the amount due to the 
insurance co. as creditors was £8,000 principal 
& £249 interest, & on Jan. 13, 1926, they put 
in a proof for that amount in H.’s bkpcy. 
Between the date of the receiving order & the 
proof, however, the creditors had received 
some £5,372 made up of £4,910 payments of 
principal & interest by the other sureties 
_ & £462 credited ex gratia as the surrender 
‘ value of the policies which had really lapsed. 
The trustee in bkpcy. applied to reduce the 
_ proof by £5372 :—Held: as each surety 
was liable for the whole debt due at the date 
of the receiving order, tine creditors were 
entitled to prove for the full amount in the 
surety H.’s bkpcy. without giving credit for 
any sums received from the other co-sureties 
since that date, provided that they did not 
in the whole recover more than 20s. in the 
pound.—Re HouLpEr, [1929] 1 Ch. 205; 
sub nom. Re HOuULDER, Hae p. RABBIDGE v. 
KAGLE STAR DOMINIONS INSURANCE Co., 98 
L J. Ch. 12; 140 L. T. 325; [1928] B. & 
C. R. 114. 


2545. Add. Annotation :—Expld. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358. 

2546. Add. Annotation :—Consd. Ke Fenton, Ex p 
Fenton Textile Assocen. (1930), 99 L. J. Ch. 358. 


2557. Add. Annotations :—-Consd. Me Fenton, Hx p 
Fenton Textile Assocn. (1930), 09 L. J. Ch. 358. 
Refd. Re Fenton (No. 2), Ex p. Fenton 
Textile Assocn., Ltd., [1932] 1 Ch. 178. 


2560. Add. Annotation :—Consd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 358. 


PART VIII. = a Semen: 3.-— 
. (a) the bkpey. of 


called on to ash is a debt nivale on 
he principal debtor.— 


worth, Partington, [1925] 1 K. B. 589. 
2597. Add. Citation :-—15 L. J. Bey. 9. 
2646. Add. Annotation :—Distd. Re Houlder, [1929] 

1 Ch. 205. 

2647. Add. Annotation :—Refd. Re Houlder, [1929] 

1 Ch. 205. 

2649. Add. Annotation :—Consd. Re 

(1929] 1 Ch. 205. 


2650. Add. Annotation :—Refd. Re Houlder, [1929] 
1 Ch. 205. 


2708. Add. Annotations :—Expld. Re Fenton, Ez p. 
Fenton Textile Assocn. (1930), 99 L.J. Ch. 358. 
Refd. Re Warren, Wheeler vw. Mills, [1988] 
2 AH KE. R. 331, 

2721a. ——— Against general partner—-Bankruptcy 
of limited partnership.]—- X. was the 
sole general partner in two limited partner- 
ships, Firm A. & Firm B. By May 12, 1931, 
five bills of exchange had been drawn on 
Firm B., who accepted them by X. as 
managing artner. Receiving orders were 
subsequently made against both firms on X.’s 
pevuen, & in each case X. was adjudicated 

ankrupt :—Held: the holders of the bills 
were entitled to prove in the Firm A. bkpcy. 
—Re BARNARD, MARTINS BANK v. TRUSTEE, 
[1932] 1 Ch. 269; 101 L. J. Ch. 43; 146 
L. T. 191; (1931] B. & C. R. 73. 


2770. Add. Annotation :—Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 1138. 

2771. Add. Annotation :— Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 


2791a. Apportionment of dividend. ]}—The covenantor 
by deed covenanted to pay an annuity to 
trustees for the benefit of his son, &, in certain 
events, for the benefit of other persons. The 
covenantor became bkpt. & the trustees 
lodged proof for the amount of arrears of 
annuity together with a sum which repre- 
sented the capitalised value of the annuity. 
Proof was admitted for a smaller sum & a 
dividend declared & paid. The question 
was whether the whole of the dividend was 
payable to the annuitant & if not how it was 
to be apportioned :—Held: the dividend 
must be apportioned in the ratio which the 
arrears of annuity bore to the total proof 
‘lodged. The portion representing arrears 
should be paid to the annuitant & the balance 
invested in the purchase of an annuity to be 
administered by the trustees in accordance 
with the trusts declared in the deed.— 
Re BEECHAM’S SETTLEMENT, JOHNSON v. 
BEECHAM, [1934] Ch. 183; 103 L. J. Ch. 33 ; 
150 L. T. 351. 
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D. (b) iv. 


Houlder, 





2481 iv. aa ngent on survivor- 
ship of ue }-—Re Lain eee 64 
L. R. 637; 51 2 


C. B. R. 38.-—-GAN 
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2826 ii. ——.)—Re ee MOTHER- 
WELL a a ak 4 we - R. 986; 
affd. 25 0. W 359.—CA 


li, ——.]}--Held: the mee could 
not rank on the estate before the 
creditor had been sige in full.—ZJee 
COUGHLIN & Oo., Hr p. GUARANTEE 
Co. oF oe AMERICA, eee 4 
cn R. 971: 3 W. W. 1177.— 





2545 ili. -jJ—The contingent 
Hability of a aurety who has not been 


Re FROMENT, ALBERTA LUMBER CO. t. 
ALRERTA DEPARTMENT OF AGRICUL- 
TURK, [1925] 3 D. L. R. 377: [1925] 2 
W.W. R. 415; 5 C. B. R. 163.—CAN 

2545 iv. -}—-A surety who has 
not paid or been excused becomes on 
the insolvency of the principal! debtor 
a conditional creditor, & may as such 
prove his claim against the tnsolvent 
ertate.—Rcssouw,. KTcC. ». HODGSON, 
[1925] App. D. 97.—S. AF 





Pee a Creditor agreei to pay of 
due to another cred Agreement 
not carried out.}—Held: the creditor 


was entitied to rank as a creditor for 
a amount which he had agreed to 

off.— Re BENSON- TOUNET ON: LTD., 
1924} 4D.L. R. 875; 5C. B. R. 196; 
ene hosel cD L. R. 999; 5C. B. R. 
414 CAN. 
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2560 1. Co-surety’s liabiltty to con- 
rt ndacdadbe }-—A surety can prove in the 

ihe y. of a co-surety for contribution, 
at ough the proving surety has not 
paid the creditor anything.—Re FRo- 
MENT, ALBERTA Lompek Co. +. 
ALBERTA DEPARTMENT OF AGRICUL- 
TURE, ([1925] 3 D. L. R. 377: [1925] 2 
W. W. R. 415: 5 C. B. R. 765.—CAN, 


PART VIII. SECT. 4, puMrens 3.— 


2666 1. Proof for e sum of 
several bdills.}—The Hebilt ity of an 
endorser arises in respect of each 
fudividual note & a bank cannot make 
& general claim against a bkpt. estate 
as pudotect of a large number of notes. 

—Re H ata McKay & SHARP, LTD. 
(1934), 7 M. P. R. 535.—CAN. 


2806. Add. Annotation :—Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 


2807. Add. Citations:—sub nom. Re Dopps, Ex p. 
VAUGHAN’s Exors., 25 Q.B. D.529; 62 L. T. 
oan ; 39 W. R. 125; 6 T. L. R. 293; 7 Morr, 

2810. Add. Annotation :—Refd. Re Hedderwick, 
Morten v. Brinsley, [1933] Ch. 669. 

2811. Add. Annotation :—Refd. Re Hedderwick: 
Morten v. Brinsley, [1933] Ch. 669. 


2812. Add. Annotations :—Consd. Firman v. Royal, 
[1925] 1 K. B. 681. N.F. Re Hedderwick, 
Morten v. Brinsley, [1933] Ch. 669. 


2815. Add. Annotations :—Consd. Re Blanchard, 
Ex p. Blanchard (1932), 101 L. J. Ch. 313. 
Folld. Ke Hedderwick, Morten v. Brinsley, 
[1933] Ch. 669. Refd. Campbell v. Camp- 
bell, [1922] P. 187. 


2829. Add. Annotation :—Refd. Schlesinger 
Joseph v. Mostyn, [1932] 1 K. B. 349. 


2851a. For what amount company may prove— 
Shares reissued. }—(1) Where a co. in pursuance 
of its arts. of assocn. has forfeited shares for 
non-payment of moneys due on allotment 
& calls, & the arts. provide that notwith- 
standing forfeiture the ex-shareholder shall 
be liable to pay all calls or other money 
owing upon the shares at the time of the 
forfeiture & the shares are subsequently sold 
& re-allotted to other persons with the 
result of a loss to the co. the co. on the 
subsequent bkpcy. of the ex-shareholder is 
only entitled to prove for the actual loss 
suffered, that is the difference between the 
amount received on the re-allotment: of the 
forfeited shares & the amount due a! ths date 
of the forfeiture. 

(2) Any payment of the uncalled capita! 
by the new allottees must enure for the 
benefit of the original allottee who has 
forfeited the shares & release him pro tanto 
in respect of the damages for which his 
breach of contract in failing to pay the calls 
rendered him liable-—Re BOLron, Hux p. 
NORTH BRITISH ARPIFICIAL SILK, LTv., [1030] 
2Ch. 48; 99 L. J. Ch. 209; 143 L. T. 425; 
[1929] B. & C. R. 141. 


2901. Add. Annotations :—Refd. Performing Right 
Soc. v. London Theatre of Varieties, (1924) 
A. 0.1; Re Wait, [1927] 1 Ch. 606; Ditcham 
v. Miller (1931), 100 L. J. P. GC. 177. 


2902. Add. Annotations :—Apld. Re Gillott’s Settle- 
ment, Chattock v. Reid, [1934] Ch. 97. Refd. 
Re Dent, Ex p. Trustee, [1923] 1 Ch. 113; 
Performing Right Soc. v. London ‘Theatre 
of Varieties, [1924] A. C. 1; Re Warren, 
Wheeler v. Mills, [19388] 2 All Ie. R. 330, 


2902a. 


& 








.J—By marriage articles in 1914, 


made between husband & wife & three. 


trustees, it was agreed that, after the intended 
marriage, an indenture of settlement should 
be executed & that the husband would bring 
into settlement all property to which he 
then was or thereafter might become 


2 ete ee oe ee ee ae on a a ee 3 


PART VIII. SECT. 4, SUB-SECT. 3.—L. 
2903 1. Continuing contracts generally 


& JOHNSTON, Ex 
{1927} 3 DL. R 


—Debtor failing to complete.}~—Held : | @ffd. [128] 2 D. 
the creditors were entitled to be paid | 211.—CAN. 
the dam sus ed in respect of 


the big ahi ortions of the contract. 
3 CO. B. R. 462.—CAN. 


SON 
L. BR. 99 
2905 i. Loan.}—Re Nopen, HALLETT ! B.C. R. 


Pp. JOHNSTON (Ont.), 
- 400; . B. R. 295; 
L. R. 686; 10C. BR. 


sh. Agency-—Bankruplcy 
brokers—Proof for shares. }— Re ROBERT- 
Re WEATHERHEAD 
5: (1930) 3 W. W. RB. 599: 43 
232; 12 C. B. R. 117.— CAN. 
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entitled, to be held, subject to life interests 
in favour of husband & wife, upon trusts to 
be mutually agreed between the trustees of 
the settlement. It was further agreed that 
the first trustees of the settlement should be 
the three trustees of the articles therein 
named, & that if they or either of them 
should fail to accept the trusteeship of the 
settlement, then such other person or persons 
as the spouses should nominate; & that in 
the meantime until the execution of the 
settlement the persons in whom _ such 
property should be vested should hold the 
same upon the trusts of the settlement. The 
marriage was solemnised on the day of the 
execution of the articles. On the death of 
his father on Feb. 22, 1918, the husband, 
under his will, became entitled in reversion, 
subject to the life interest of testator’s widow, 
to a share in his residuary estate. On 
June 18, 1919, the trustees of the articles 
gave notice to the will trustees of the execu- 
tion of the articles. On Oct. 21, 1920, the 
husband, in pursuance of his contract con- 
tained in the articles, executed a scttlement 
by which he assigned to the trustees thereof, 
of whom there were three & of whom one 
was also a trustee under the articles, but the 
other two were not, his interest under his 
father’s will upon trusts for the benefit of 
his wife & children. On Dec. 5, 1921, the 
settlor was adjudicated bkpt. The trustee 
in bkpcy. moved for a declaration that the 
settlement & the transfer of the property 
purported to be made thereunder were void 
as against him :—-Held: (1) the acquisition 
by bkpt. on his father’s death of the property 
which was non-existent at the date of the 
articles did not operate under the well 
settled doctrine as a complete equitable 
assignment of that property, as the persons 
to whom the property was contracted to be 
assigned & the trusts upon which such 
persons were to hold it} were not ascertained 
at the date of such acquisition ; (2) even if 
there had been an equitable assignment 
within that doctrine, it would not have 
operated as a transfer of property within the 
true meaning of 1914 Act, s. 42 (3); (3) the 
assignment contained in the settlement of 
Oct. 1920, operated as a transfer of property 
within that sub-sect. & was void by reason of 
its execution within two years of the com- 
mencement of the bkpcy.—e DENT, Iz p. 
TRUSTER, [1923] 1 Ch. 113; 92 L. J. Ch. 106 ; 
67 Sol. Jo. 32; [1922] B. & O. R. 137. 


2905a. —— Gift by father to children—Investment 
in father’s firm—Bankruptcy of firm.]—Re 
AIREY (EDWARD) & Sons, La p. AIREY 
(HH. ae & Arey (P. B.) (1931), 72 L. Jo. 
26, D. C. 


2934. Add. Annotation :—Distd. Re Houlder, [1929] 
1 Ch. 205. 


2955. Add. Annotation :—Distd. Ie 
[1924] 2 Ch. 260. 


Pitchford, 


PART VIII. SECT. 4, SUB-SECT. 7 


sa. Costs of sovliritors retained to 
oppose granting of receiving order.)-— 
Held: the sulrs. were entitled to rank 
upon the estate of debtor for the 
amount of their costa so incurred.— 
Re TUNNELL, LTD., [1924] 4 D. L. BR. 
ae 56 O. L. R. 110 H 5 C. B. R. 13.—-- 


80. B 295 


oO stock 


(1931] 2 D. 
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Cases 2978a—3052a. ENGLISH AND Empire Diaest SupPLEMENT. 


2978a. Proof by plaintiff against bankrupt defen- 


- 1921, the action was set down for trial. 


dant—Stay of action after bankruptcy—Proof 
in bankruptcy for amount claimed in action.]} 
—On Oct. 25, 1920, resp., a mtge. broker, 
hereinafter called pltf., issued a writ against 
debtor in the K. B. Div. to recover a sum of 
£650 for commission earned. On June ra 

n 
July 19, 1921, a receiving order was made 
against debtor. On Feb. 2, 1922, on the 
application of pitf. made in the action the 
action was stayed with liberty to pltf. to 
restore. On Mar. 6, 1922, pltf., instead of 
applying to restore the action, lodged his 
proof in the bkpcy. of debtor for £650. The 
official receiver rejected his proof, but on 
Jan. 17, 1923, the county ct. judge reversed 
the decision of the official receiver & admitted 
the proof. On Sept. 29, 1923, pltf. lodged a 
further proof for £46 17s. Od. for his untaxed 
costs of the action, all of which were incurred 
before the date of the receiving order. On 
Oct. 31, 1923, the official receiver rejected 
that proof. Pitf. appealed, & on Feb. 11, 
1924, the county ct. judge reversed his 
decision & ordered that the proof of the costs, 
amounting to £46 17s. 9d., should be ad- 
mitted subject to taxation. On the appeal 
of the official receiver :—Held: (1) as ptlf. 


- had obtained no judgment dealing either with 


« 


2083. Add. Annotation :—Refd. 


his claim in the action or the costs thereof, 
but had elected to stay his action & to prove 
in bkpcy. for the amount claimed in the 
action, he was not entitlec to prove for his 
untaxed costs of the action; (2) (ASTBURY, J.) 
the sum for which pltf. sought to prove in 
respect of his costs was not a debt or liability 
certain or contingent to which debtor was 
subject at the date of the receiving order or 
to which he might become subject before his 
discharge by reason of any obligation incurred 
before that date, within 1914 Act, s. 30 (3), 
& therefore was not provable.—Re Pircu- 
FORD, [1924] 2 Ch. 260; sub nom. Re Prrcu- 
FORD, Lx P; OFFICIAL RECEIVER, 93 L. J. Ch. 
541; [1024] B. & OC. R. 1183 sub nom. Re 
PircurorD, Ez p. OFFICIAL RECEIVER v. 
HAL, 131 L. T. 669, D. ©. 


Re Pitchford, 
[1924] 2 Ch. 260. 


2989. Add. Annotation :—Consd. Re Pitchford, 


[1924] 2 Ch. 260. 


= 


2991 
2993 
3001 
3003 


. Add. Annotation :—Aas to (1) Refd. Abraham 
v. Buckley, {1924} 1 K. B. 903. 

. Add Annotation: —Consd. Re Pitchford, 
({1824] 2 Ch. 260. 


. Add. Citation :—sub nom. R. v. Sussex JJ., 
14 J. P. Jo. 224. 

a. Second bankruptcy—-Proof by trustee in 
first bankruptcy—Debts must have been 
proved in first bankruptcy.|—Re CooMBEs, 
Ea p. OFFICIAL RECEIVER v, TRUSTEE (1935), 
51 T. L. R. 258, D. C. 


8029a. Necessity for stamp—Duty of trustees. }— 


3029 


38088 


3049. Add. Annotation :—Refd. 


3050 


8052 


hen an unstamped proof of debt in respect 
whereof a fee is payable is received by a 
trustee, it is his duty to point out to the 
creditor that he has omitted to affix to it the 
bkpcy. stamp, value 1s. 6d., required by Table 
A of the Scale of Fees, & to inform him that, 
in the absence of the stamp, the proof cannot 
be dealt with as a proof of debt against the 
estate.—Re BROWN, BOoRIANI v. TRUSTEE 
Cet 103 L. J. Ch. 105; [1933] B. & C. 
R. 212. 


b. -}—When an unstamped proof 
of debt, in respect whereof a fee is payable, 
is received by a trustee, it is his duty to 
point out to the creditor that he has omitted 
to affix to it the bkpcy. stamp, value ls. 6d., 
required by Table A of the Scale of Fees, & to 
inform him that in the absence of the stamp 
the proof cannot be dealt with as a proof of 
debt against the estate.—PrRacTicE NOTE, 
[1934] W. N. 11; 177 L. T. Jo. 44. 

. Add. Annotations :—Consd. Re A Debtor, 
[1927] 2 Ch. 367. Refd. Re Debtor (No. 21 
of 1937), Petitioning Creditor v. Debtor, 
[1938] 2 All E. R. 356. 








Re L. A. & 
B. F. M., Official Receiver v. The Debtors 
(1926), 95 L. J. Oh. 258. 


. Add. Annotation :—Refd. Re Debtor, [1928] 
Ch. 199. 


a. ———- -——-— Parties represented by inde- 
pendent counsel.|—Although the ct. has 
power to go behind a judgment or com- 
promise, in order to ascertain whether a 
petition founded thereon has been properly 
presented, it will not do so where the parties 
were represented by independent counsel at 
the time of such judgment or compromise, 
unless there'is evidence that counsel acted 


PART VILIl. SECT. 6, SUB-SECT. 1. 

3018 v. Name & description of 
declaran(,\+—It is sutticient if the initials 
of the ohristian namos & the full 
surname be given, & words setting 
forth the occupation or station in life 
of the declarant.—Re McCousBrRny, Re 
STRATTON & GREENSHIRLDAS, LTp. 
(1924) 4 D. Ll. R. 1287; (1924) 3 
W. W. R 687.-—-CAN. 

3018 vi. ———~ Omission of ‘* make oath 
& say "'-—Effect of substitution of words 
having same meaning.) ~— The de- 
claration should not be rejected for 
anch variance.—Re McCCOUBREY, Re 
STRATTON & GREENSHIELDS, LTD., 
f19241 4 DD. L. R. 18273 [1924] 3 
W. W. R. 587,.—CAN. 

3018 vil. ——— Statement of account— 
Sufficiency of statement.}—The state- 
ment of account ix prima facie properly 
referred to in a declaration only when 
it is ‘“‘annexed & marked ‘A.’’’ If, 
however, the statement is a proper one 
& is annexed to the declaration, though 
not so marked, & from an examination 





thereof in conjunction with the 
declaration or from other um - 
stances, it may reasonably be con- 
cluded that the statement is that 


“referred to, it may be admitted.—Re 


McCouUBREY, Re STRATTON & GREEN- 
SHIELDS, LTD., (192414 D. L. R. 12273 
{1924] 3 Ww. Ww. R. 587,.—CAN. 


8020 i. ——— Proof on behalf of corpora- 
tion.])—(1) The declarant need not 
expressly describo himself as one of the 
is authorised to make the declara- 

on. 


(2) Where the declaration does not 
state that the deponent has knowledge 
of the facts deposed to it is objection- 
able & should be rejected.—Re 
McCounrgey, Re STRATTON & GREEN- 
SHIELDS, LTD., (1924} 4 D. L. R. 1227; 
[1924] 8 W. W. R. 587.—CAN. 


ot. Interlineations & erasures.|)— 
Although the declaration contains 
interlineations & erasures not duly 
initialed, it may be received, {n_ the 
discretion of the officia) reoeiver, 
chairman, or trustee, if he is satisfied 
that the change was made before the 

ration waa sworn.—He cCovu- 


BREY, Re STRATTON & GREENSHIELDS, 
Lrp., {1934} 4 D.’"L. BR. 13273; [1924) 
3 W. W. R. 587.—CAN. 

made before a person authorised to 


28 


take affidavita under Canada Evidence 
Act, R. 8. C., 1906 (c. 145), 3. 36.—He 
McCousrery, Ke STRATTON & GREEN- 
SHIF.LDS, LTD., [1924] 4 D. L. R. 1227 ; 
(1924) 3 W. W. R. 587.—CAN. 


PART VIII. SECT. 6, SUB-SECT. 2. 


sk. Necessity for filing claim.}— 
Neither the ct. nor the trustee will 
consider ai creditor’s claim inst 
bkpt.’s ostate until it has been filed.— 
Re CONTINENTAL PUBLISHING Co., 
Kz pp. Davis & Sramona, (1924) 1 
D. L. R. 339: 4C. B. R. 343.—CAN. 


PART VIII. SECT. 7, SUB-SECT. 1. 


8085 iv a. ——— —— ——.]—Re 
UNION, Inp1anN Svua@aR Minis Co., 
LTp. v. Baur Lal, JAGANNATH (1927), 
is L. R. 49 All. 728.—IND. 


80385 vi. ——— ———-.}+-The judge has 
power to inguire into the consideration 
or the judgment debt.—Re ALLAN 
GRAIN GROWERS’ Oo-OPERATIVE 
ASSOON., Ez 7. connec LITTLE 
Co. (1922), 66 D. L. R. 347; 
Sask. L. R. 295; [1922] 2 W. W. R. 
142.—CAN 


Anno 
Ch. 6 


8054. Add. Annotations :—Refd. Re A Debtor, 


improperly or without full knowledge of the 
facts.—Re DEsBTor, (1929] 1 Ch. 125; 140 
L. T. 186; sub nom. Re DEBTOR (No. 27 oF 
1927), Hz p. DEBTOR v. PETITIONING CREDITOR 
oe L. J. Ch. 167; [3928] B. & O. R. 


ek :—Apprvd. Re Gregory, Ex p. Norton, [1935] 


[1927] 2 Ch. 367 ; Re Debtor (No. 21 of 1937), 
Petitioning Creditor v. Debtor, [1938] 2 
All KE. R. 356. 


3058. Add. Annotation:—Refd. Re Home & 


Colonial Insce. Co., [1980] 1 Ch. 102. 


8059. Add. Annotation :—Refd. Reading Trust, 


Ltd. v. Spero, Spero v. Reading Trust, Ltd., 
[1930] 1 K. B. 492. 


8105a. Creditor money-lender—Contract harsh & 


unconscionable.|—A trustee in bkpcy. has no 
power to reject or reduce a proof by a money- 
lender, on the ground that the contract is 
harsh & unconscionable, such power being 
vested in the ct. alone.—Re ARMSTRONG, 


Vol. IV.— Bankruptcy. 


3200. Add. Annotations :—Apld. Re 


Cases 8052a—3210a. 


reverse or vary the trustee’s decision in 
rejecting a proof can be entertained unless 
it is made by notice of motion supported by 
affidavit & set down within 21 days of the 
decision, so that there is an effective applica- 
tion before the ct. within that period.—Re 
BARLEY, [1923] 1 Ch. 177; sub nom. Re 
BARLEY, Ea p. HARRISON, 92 L. J. Oh. 419; 
[1922] B. & O. R. 258. | 


8172. Add. Annotation :—Consd. Re Searle, Hoare, 


[1924] 2 Ch. 325. 


8173a. Debt arising out of harsh & unconscionable ~ 


contract—Creditor money-tender.|—Jte ARM- 
STRONG, Ea p. LIPTON, No. 3105a, ante. 


Home & 
Golonial Insce. (1928), 44 T. L. R. 718. 
Expld. Re Wells, Swinburne-Hanham v. 
Howard (1932), 48 T. L. R. 617. Refd. 
Lazard Bros. & Co. v. Banque Industrielle de 
Moscou, Lazard Bros. & Co. v. Midland Bank, 
Ltd. (1931), LOl L. J. K. B. 65; Re Russian 
Bank for Foreign Trade, [1933] Ch. 745; 
Russian & English Bank v. Baring Bros. & 
Co., [1936] 1 All E. R. 505. 


ae LIPTON (1926), 95 L. J. Ch. 184 ; [1926] 
B.& C. R 


( 
21. 


31384. Add. Citations :—sub nom. Re Byrom, Ez p. 


3210a. 





8210. Add. Annotation :--Consd. Re Searle, Hoare, 
(1924) 2 Ch. 325. 


.|—Where, after the admission by the 


3152a. 





ECKERSLEY, 22 L. J. Bey. 27; 17 Jur. 198. 


3140. Add. Annotations :—Refd. Re Debtors, [1927] 


1 Ch. 19; Mason v. Mason & Cottrell, [1933] 
P. 199; Re Debtor (No. 975 of 1937), Debtor 
v. Petitioning Creditor & Official Receiver, 
[1938] 2 All Id. R. 530. 








———.]—The effect of Bkpcy. 
Rules, 1915, r. 262 read with rr. 24, 27, 28, is 
that subject to the ct.’s power to extend the 


time, which will only be exercised in very | 
application to! 


special circumstances, no 





trustee of a creditor’s proof against bkpt.’s 
estate & that creditor’s participation in a 
first dividend, it was ascertained that he had 
proved for & received more than he was 
entitled to, & upon an application to the ct. 
his proof was reduced:—Held: in the 
absence of any rule in bkpcy., the well- 
known principle of equity, that a beneficiary 
who has been overpaid is not entitled to 
receive any further payment out of the 
common fund, until the payments to the 


other beneficiaries are levelled up to the 


cao et ne ee en Leanne npn en lt 


8057 i. ——— Egrcept in regard to 
assessed taxes.J)—Judgment was re- 
covered by the A.-G. of the Irish Free 
State against R. for excess profits 
duty in respect of the four accounting 

eriods en Dec. 31, 1917, 1918, 
919, 1920. The assessments were 
made by the revenue officials of the 
Irich Free State subsequent to Mar. 31, 
1923. On the petition of the A.-G., 
R. was adjudged bkpt.:—Held: the 
pention behind the judgment could 

e examined to determine the question 
whether the A.-G. was a competent 
petitioning creditor in isl Sak of the 
amount of the duties.-— READE, 
(1927) I. R. 31.— IR. 


PART VIII. SECT. 7, SUB-SECT. 2. 


$071 fi. ——— After commencement of 
proceedings.}—The mother of a bkpt. 
claimed to be ranked in his sequestra- 
tion in respect of two loans alleged to 
have been made by her to him before 
his insolvency. At the date of 
sequestration no writ existed establish- 


ing the loans, but in support of berclaim - 


for a ranking the claimant produced, 
among other evidence, a holograph 
acknowledgment of the Joans granted 
by the bkpt. after sequestration. The 
olliet evidence was by iteelf insufficient 
to prove the loans:—Heli: bkpt.’s 
holograph acknowledgment, havi 
been granted after sequestration, coul 
not be used as evidence establishing 
the loans; & claim rejected.—CaRr- 
MICHAEL’S TRUSTEE v. CARMICHAEL, 
{1929} S. C. 265.—SCOT. 


sl. Proof by relative of bankrupt— 
corroborat 


Necessity for ton. }—Where a 
relative of a bankrupt is claiming 
the bkpt.’s eutate he should, 


to order to make out a primé facte case, 


adduce some corroborative evidence of 
the existence of the debt.— Re MORRIS, 
Re SHAUGHNESSEY, [1930] 1 W. W. R. 
673.-—CAN, 


sm. ——— ———.]}—-WRIGHT v. CANA- 
DIAN CREDIT MEN’sS TRUAT ASSOOCN., 
Lrp., [1930] 2 W. W. R. 293; 4 D. L. 
R. 1026: 11 C0. B. R. 432.—CAN. 


PART VIII. SECT. 8, SUB-SECT. 2. 


80751. Hffect of delay. )—The authority 
conferred on a trus in an by 
Bkpcy. Act, 1927, c. 11, 8. 127 (2), to 
disallow a creditor’s claim may be lost 
by undue delay in giving the claimant 
the notice of disallowance called for by 
said sect., especially where’ the 
claimant, if required to undertake the 
burden of pro his claim after such 
delay, would be seriously prejudiced 
by the delay; but, although in such 
a case the trustee is held by reason of 
the delay to have admitted the proof 
of the claim, he may be permitted to 
apply to expunge or modify the proof. 
— Re BADGER’S ATE, OSTRANDER & 
Co., LTp. «. CANANIAN CREDIT Mgn’s 
Trost Assoon. (Sask.), {[1930)2D.L. R. 
88; (1929)3 W. W. R. 568; 248S.L. R. 
229; 11 ° B. R. 118.—CAN. 


PART VIII. SECT. 8, SUB-SECT. 5. 


8147 fi. ——— To direct tasue. }— 
Held: the bkpcy. judge had power 
to direct an issue to be tried.—INTER- 
PROVINCIAL FLOUR MILIs, LTD. v. 
WESTERN TRUST Co., {1923} 2 D. L. R. 
361; 16 Sask. L. R. 401; (1923] 1 
W. W. R. 1068.—CAN. 

3147 fil, ———_ —— To adjudicate 
summarily.}—The jurisdiction of the 
ct. to summarily adjudicate upon the 





rights of on an ap under 
sect. 127 (4) of B . Act, R. 8. C., 
1927, & vr. 139, is to cases of 
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claims for debt within the Act as to 


which there has been proper proof filed 
with, and which claims have beon 
disallowed by, the trustee, & does not 
extend to causes in which there is a 
claim to property adverse to the title 
or rights of the trustee. In the latter 
cases the proper procedure to have the 
rights of the parties determined is 
under Bkpcy. rule 142, by notice of 
motion, upon the return of which if 
necessary the ct. may direct an issue 
or pleadings.—SAKER & SAKER v. 
CANADIAN CREDIT Men's TRUBT 
Assuon,, (1931) 3 W. W. R.175.—CAN. 


3157 i. -——-- HWvidence.J—~The autho- 
rised trustee, or claimant, may use as 
evidence the whole or any part of 
examinations of directors of debtor 
corpn. taken under Bkpcy. Act, 8. 56.—- 
Re CHRISTIE GRANT, LTD., (1921) 3 
W.W. Rh. 264; 1C. B. R. 489.—CAN. 


315711. S. PP. Re DUMFERMLINE 
TRADING Co., Hz a RELIABLE TRAD- 
ing Co. (1922), 66 D. L. KR. 813; 
(1922) 2 W. W. R. 1274.—-CAN. 


ti. Jurisdiction of judge in 
bankruptcy.J—Re MARITIME Epuoa- 
TION Co. POWELL & MERAEREAU . 
AMERICAN HYDRO CARBON Co., [1930] 
1D. lL. R. 733; 1M. P. R. 481; 11 
Cc. B. R. 338.—CAN. 


t il. ——~, J—Fte MARITIME EDU- 
CATION Co., AMERICAN HYDRO CARBON 
Co. wv. CLAYTON-KENNEDY, 1930) 
1D. L. R. 642; 1M. RP. R. 452; 11 
C; B. R. $33; affo. 10 C. B. R. 425.— 

AN. 


t iff. No right to substitute new 
claim on appeal. }—He MANITOBA METAL 
& HEATING Co., (1931) 3 W. W. Rh. 
771,.—OAN. 











Cases 3210a—3355. 


3220a. 


ne RU Rm ee 


amount received by the overpaid beneficiary, 
was applicable with the result that the over- 
paid creditor was not entitled to participate 
in any future dividends in respect of his 
reduced proof without giving credit for the 
overpayment in respect of his original proof. 
The mere fact that the trustee cannot 
recover either payments made to a creditor 
whose proof is subsequently expunged or 
overpayments made to a creditor whose proof 
is subsequently reduced, does not prevent 
the operation of that e uitable principle in 
the case of a proof in bkpcy. Nor does the 
judgment, of JussrL, M.R., in Re Tait, Ex p. 
Harper (see No. 3210), contain any statement 
inconsistent with that application of the prin- 
ciple.—Re SHARLE, HOARE & Co., [1924] 2 Ch. 
325; 68 Sol. Jo. 755; sub nom. Re SEARLE, 
HOARE & Co., Hx p. TRUSTEE, 93 L. J. Ch. 
571; 132 L. T. 21; [1924] B. & C. R. 114. 


—— ——.]—Where a petition is 
presented under sect. 130 of 1914 Act, & 
pons have, by inadvertence, omitted, 
oth in the petition & in the proof, to value 
a security of considerable substance, but 
greatly below the value of the debt, the ct. 





™ 


ENGLISH AND Empire Digust SUPPLEMENT. 


has jurisdiction to give leave to amend the 
petition & the proof by valuing the security.— 
Re SMALL, WESTMINSTER BANK v. TRUSTEE, 
[1934] Ch. 541; 103 L. J. Ch. 305; 151 
L. T. 200 ; [1934] B. & C. R. 1. 


3222. Add. Citation :—[1918-19] B. & C. R. 276. 


3224. Add. Annotation :—Refd. Re Maxson, Ez p. 
Trustee (1919), 88 L. J. K. B. 64. 


3261. Add. Annotation :—Expld. & Distd. Holmes 
v. Watt, [1935] 2 K. B. 300. 


3264a. Dividend received.|—Applts. 
sold a quantity of rice to a purchaser. The 
urchase-money was not paid, & the vendors 
brought an action claiming the return of the 
goods on the ground that they had been 
obtained by the fraud of the purchaser. The 
purchaser became bkpt., & resps., who were 
the trustees in the kpey. .» were added as 
defts. The vendors afterwards proved for 
the price of the goods sold in the bkpcy. & 
received a dividend :—dHeld: they had 
elected to affirm the contract of sale, & the 
action could not be maintained.—KiN TYE 
Loong v. SETH (1920), 89 L. J. P.C. 1133; 123 
L. T. 689; [1920] B. & C. R. 89, P. O. 








Part |X.—Secured Creditors. 


83834. Add. Annotation :—Refd. Benton v. Camp- 


bell, Parker, [1925] 2 K. B. 410. 





Petitioning Creditors (No. 5 of 1932) (1932), 
101 L. J. Ch. 372. 


3352. Add. Annotation :—Folld. Re Debtor, Ex p- 3355. Add. Annotation :—Consd. Re Debtor, Ex p. 





PART VIL SECT. 10. 


3218 ii. -J—The 
creditor was allowed to amend his 
claim & set out the security which he 
hold.—STRRLUNG CLOTHING Co. 4%, 
MEN’sS ATTIRE REGIBTERED (1922), 
66 D. L. R. 358; 2 C. B. R. 535.--CAN. 


$218 ili. Proof made on footing 
of holding securit Security invalid.) 
—Claimant was allowed to amend his 
aaa Pa DUMFERMLINE ‘I’RADING 
Ar RELIABLE TRADING Co. 

io), 66 D. L. R. 813; (1922) 2 
. 1274.—CAN., 


3236 if. .}—J., who was 
adjudicated bkpt. on Sept. 16, 1927, 
was indebted to the U. Bank. Prior 
to the adjudication the bank had 
registered judgment mtges. against 
two farms belonging to the pave 
The bank estimated the value of such 
security & proved as unsecured 
creditors for the balance of their debt. 
Subsequently as a result of the bkpt.’s 
criminal acts the value of the farms 
was so depreciated that they fatled to 
realise the amount at which they had 
been assessed by the bank. The 
Official Assignee had recovered sufficient 
assets to par vy all the unsecured creditors 
twenty shillings in the pound :—/eld : 
the U. Bank were entitled to amend 
their proof of debt by increasing the 
NOE 10s. Re JOHNSTON, [1929] 




















——.}--Re McKtnnon’s, Ltp., 
(19351 aw Ww. a lll; 2D.0LER 


ak. 7'ime for. }k-It is doubtful if tho 
discretionary power in the et. under 
sect. 163 (4) of Bkpey. Act applies to 
the filing or amending of clalms with 
the trustee. But the ct. has in bkpey. 
an equitable jurisdiction to deal with 
matters of this sort. But, in view of 
there having been so much delay & so 
much chango of position in the course 
of administration of the brokers’ estate 


iclienen the dato of Dine: ‘the dats 
of filing the amended claim (nearly 
seven years); in view of circumstances 
Which should have enabled resp. to 
obtain much earlier the information 
(us to the sales of his securities) which 
he bad when he filed his amended 
claim; in view of the situation with 
regard to the new co. (which after its 
bkpcy. could not properly issue more 
debentures, and, moreover, was not, 
us such co., befure the ct.) & with 
regard to other creditors in similar 
posted to resp. ; & in view of all the 
acts  & BirCUMLAneoR of the case, & 
bearing in mind that the allowance, 
under such or like facts & cirecum- 
stances, of such amendments as that 
now sought might lead, in this case & 
in similar eases, to endless dolays & 
confusion in the administration & 
distribution of stock brokerage bkpcies., 
it must bo said that the Judge_ in 
Bkpey. had exercised a sound dis- 
cretion in declining to give effect to 
the amended claim, & an appellate ct. 
Was not justified (in the circumstances 
of the case) in interfering with his 
exercise of that discretion.—Re STOBIE 
KFortonG & Co., le COLWELL'S CLAIM, 
11938} S.C. R. 193; sub nom. STOBIE 
FORLONG’S TRUSTEE v. COLWELL, 
[1938] 2 D. L. R. 209.—CAN. 


PART VIII. SECT. 12. 


sl. Claim rejected in part—Right of 
creditor to appeal. )—A creditor received 
a notice froni the trustee disallowing 

art of his claim & enclosing a cheque 

or the balance. The creditor clearly 
showed that he had no intention of 
accepting the choque in full accord & 
satisfaction of his claim, but he cashed 
the cheque :—Held : the’ creditor was 
not thereby debarred from appealing 
from the disallowance by the trustee.— 
Re COHEN & SWEIGMAN, Ez p. GELMAN, 
(1925) 4 D. L. R. 359,—C 


m. Claim of Crown rejected—Position 
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of Crown. \—Re WARDF Sha eta 
ae Co., Sa Oy D. . 333 3 
69 O. L. R. 195.—CA 


PART IX. SECT. 1. 


3332 iv. Appeal from decision 
of referee—Forbidding creditor to enforce 
security.J—Re CANADIAN WESTERN 
STEEL CoRPN. (1922), 69 D. L. R. 689; 
2C. B. R. 494.—CAN. 

bi. 7Z'o advise as to validity of lien. }— 
A judge of the Ct. of K. B. has juris- 
diction to advise an assignee for the 
benefit of creditors on whether certain 
creditors have a mechanics’ lien on the 
assets of the estate.—Re Brock, (1921) 
3 W. W. R. 150-—CAN. 


PART IX. SECT. 2.— 
sn. Assignment of unpaid purchase- 
money under farm sale agreement to 
secure balance of purchase price of other 
property.}—Held: pltf. was a secured 
cre ON —-ANDERSON ¥. SERGE, Baga 
2D. L. R. 1018; (1924) 1 W. 
so. Lease of property on crop- 
payment plan.|}—Lessor held a secured 
creditor in respect of rent.—He TURNER 
(1922), 65 D. L. R. 130; 15 Sask. L. R. 
381; (1922] 2 W. W. R. 414.—CAN. 


sp. -}— Held: the lessor to 
the extent of his share of the crop 
reserved as rent was proteéted against 
the creditors of the lessee, notwith- 
standing a provision in the lease 
whereby the lessee’s share of the crop 
was to applied in payment of debta 
owing by the lessee to the lessor outside 
of the lease.—Re DemRyY & DEMRY 

TRUSTEE v, HALLAND, Beets D.L. R. 
1275; (1924) 3 W. W. R. 708.—CAN, 


Purchase o set by third 
Fits Hab assonsen to transfer on repay- 








ment. }—Held : the | urchaser was a 

secured creditor. BOURGEOIS, 

eed 2wW. W. R. 204; 3C. B. R. 
1.—CAN. 


8855a. 


3365a. 


Petitioning Creditors (No. 5 of 1932) (1932), 
101 L. J. Ch. 372. 


1914 Act, s. 4 (2).J—Where deft. in 
an action pays money into ct. in satisfaction 
under R. S. C., Ord. 52, r. 1, & pitf. sub- 
sequently obtains judgment for a larger sum, 
pltf. is a secured creditor to the extent of 
the payment into ct. Accordingly, if pltf. 
refuses to take the money out of ct. but 
presents a bkpcy. petition for the full amount 
of his debt & costs without mentioning his 
security in the petition, as required by 
Bkpcy. Act, 1914 (c. 59), 8. 4 (2), the petition 
will be dismissed.—Re DEBTOR, Ex p. Prti- 
TIONING CREDITORS (No. 5 oF 1932) (1932), 
101 L. J. Ch. 372; [1931] B. & C. R. 245. 





8360. Add. Annotation :—Refd. Re Bueb, [1927] 


W.N. 299. 


.|—Re Bures, Ex p. TRUSTEE (1927), 
64 L. Jo. 476; 164 L. T. Jo. 408. 





8375a. Deposit of securities—To secure Joint debt 


of firm—Debts due under separate personal 
guarantees of partners.| — The general rule in 
bkpcy., that, when a creditor seeks to prove 
against his debtor’s estate, he must give up or 
value any security which if not retained 
by him would go to augment that estate, 
presupposes that the security is for the par- 
ticular debt for which he seeks to prove, & 
does not apply to a case where the security 
is for a different debt. 

Where, therefore, two of the partners of a 
firm deposited with the bankers of the firm 


Vol. IV.— Bankruptcy. 


Cases 8855—3383a. 


securities which belonged to them individu- 
ally to secure a joint debt of the firm, & also 
gave the bankers their separate personal 
guarantees up to a limited amount to pay 
the joint debt of the firm, & the firm subse- 
quently, as debtors, executed a deed of 
assignment for the benefit of their creditors, 
which provided that in the administration 
of the joint & separate estates of the debtors 
the rules prevailing in bkpcy. should be 
followed :—Held: as the bankers did not 
hold a charge on the securities so deposited 
for the debts due under the separate guaran- 
tees given by the two partners, &, therefore, 
were not ‘secured creditors’? within the 
definition in 1914 Act, s. 167, in respect of 
those debts, they were entitled to prove for 
them under the trusts of the deed of assign- 
ment against the estates of the two partners 
without giving credit for the value of those 
securities.—Re Durron, Massey & OCo., 
Ka p. MANCHESTER & LIVERPOOL DISTRICT 
BANKING O©o., [1924] 2 Ch. 199; 93 L. J. Ch. 
547; 181 1. T. 622; 68 Sol. Jo. 536; £1924} 
B. & OC. R. 129, C. A. 


3378. Add the following paragraph :— 


‘* Also, under the circumstances N. was a 
party to the fraud, & his debentures were not 
a charge upon the property of S. in the hands 
of the trustee.” 


3383a. ——.|—Re Durron, Massgy & Co., Ha p. 


MANCHESTER & LiverrooL, Districr BANK- 
ING Co., No. 3375a, ante. 


st. Judgment recovered before assign- 
ment— After passing of Bankruptcy Act, 
1919.}—Held: the assignment took pre- 
cedence over the judgment.—Parkkk- 
EAKIN®S Co. v. ROYAL BANK OF CANADA 
(1922). 65 D. L. R. 679.—CAN. 

sv. ——.+ Re Aytwarn, Hz p. 
MoMILuaN (P. I. I.), (1927) 4 D. L. BR. 
805; 8C. B. R. 352.—CAN. 

m (p. 357) i. ——.]}-—Tve TaBaTa (R., 
& Co., {1933] 1 W. W. It. 29.—CAN. 

3347 ii. Seizure of goods under len 
notes— Acquired with knowledge of in- 
solvency—By holder of unregistered bill 
of sale.j—Re MvustTarRvD, [1923] 2 
D. L. R. 922; 4 C. B. R. 140; affd., 
24 O. W. N. 513.—CAN. 

3847 iii, ——.]—Where by a pro- 
vincial statute certain creditors are 
given a right of distress similar to that 
of a Jandlord for rent, & an actual 
distraint is made thereunder before the 
making by the debtor of an assignment 
in bkpcy., the creditor is a secured 
creditor within Bkpcy. Act.— Fe GARRY 
CAFETERIA (Man.), [1928] 1 W. W. Kk. 
139; 8 C. B. R. 604.—CAN. 


t (p. 358) f. --—-The term 
‘“‘gecured creditor ’’ in at Act, 
a. 9, includes a creditor who has 
obtained a charging order inst a 
fund in ct.—He Kaplan, CLEAN 
(J. J. H.) Estate Co. v. NEWTON 
(Man.), [1926] 3 W. W. KR. 593.—CAN, 


t (p. 358) ii. S. P. BORTOLUZZI v. 
KapLan (Man.), (1927) 1 D. L. R. 183. 
—CAN. 





sw. Distress.}—When a landlord dis- 
trains he becomes a secured creditor 
under Bkpcy. Act, but, in Alberta, his 
righte & priorities are not governed by 
that Act, but are subject to Landlord’s 
Bign? (Bkpcy.) Act, Alta., 1924 (c. 12), 
8. 3.—Re HAMILTON & OAKES, [1925] 
2D. L. R. 614; [1925] 1 W W. RK. 
172; 5C. B. R. 465.—CAN. 


8360 {. Appointment of receiver.}— 
An order Soon te @® receiver :— 
Hed: vot to bea charge, & a judgment 
oreditor of bkpt. not by virtue of the 
order a secured creditor.—Re PETER- 


ee 


SON, He Hotitoway, [1925] 4 D. L. RR. 
1042; 11925] 3 W. W. RR. 708.—CAN. 


sx. Judgment for tolls for water 
supplied by nunicipality.j--Held : the 
elty of K. was, by virtuo of the churge 
given it by Water Act, B.C, 1914, 
93. 151, a secured creditor.—Iee Kam- 
LOOPS CorrtR Co., Fx p. KAMLOOPS, 

1925) 3 D. L. R. 8965 [1925) 2 
V.W.R. 733; 35 2. C. R. 243.---CAN, 

e(p. 360) 4. —— Joint & several 
note. |}—-Held : the holder of the notes 
was not a secured creditor. HOpDGE v. 
McLEAN & UNION BANK OF CANADA, 
[1919] 3 W. W. R. 1108; 50 DL. RR. 
125; 13 Sask. L. It. 85.—-CAN. 

j (p. 361) i. . -Where the 
vendor under an agreement for the salo 
of land assigned all his interest in the 
land & in the moneys owing under 
the agreement & gave the assignce a 
transfer of the Jand, which tho latter 
registered, & guaranteed the assignee 
against default by the purchascrs, the 
transaction pone an absolute sale of 
the land & the debt :—Held: on tho 
bkpcy. of the vendor after the pur- 
chascrs had dofaulted & the ussignee 
bad demanded payment from the 
vendor, the assignee was not a “* secured 
creditor ” within Bkpcy. Act, 3. 2 (il.). 
—Ite Buck ESTATE“, MATHER v. CANA- 
DIAN CREDIT MEN’S TRUST ASSOCN.,, 
Lrp., [1933] 1 W. W. R. 526; 2 
D. L. R. 790.—CAN. 


t (p. 362) i. Lien upon mining lands 
for wages.}—Heild: claimants were not 
secured creditors.—Re REEVE Dour 
MINES, WAGE-HARNERS CiaiM (1921), 
64 D. L. R. 534; 500. L. R. 499; 1 
C. B. R. 540.—CAN. 


sy. Wife taking security for money 
advanced to husband for businesa pur- 
poses.}— Haw vv. Haw’sB OFFICIAL 
ASSIGNER, [1927] N. Z L. R. 366.— 


«Ze 


sc. Kxecution against properly subject 
to conditional sale agreement. }---Where 
@ conditional sale agreement is void as 
inst execution creditors of the pur- 
chaser because of non-compliance with 
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the requirements of Conditional Sales 
Act, RS.A., 1942, tho fact that the 
purchaser makes &h assignment in 
bkpey. does not deprive an execution 
creditor of the right he otherwise 
would have to realise his claim out of 
the vendor's tnterest.--CROWN COAL 
Co., LTp, v. SWANKON LUMBER Co.,, 
Trp. & COANADIAN OrREDIT MEN’S 
TRUST ASSOCN,, Lrp., (1935) 3 
W, W.1. 187.--CAN, 

af. Conditional — sale,J-——Conditional 


vendor held not @ secured creditor 
Within Bkpcy. Act.--/te FARLEY & 
GRANT, [1936] 1 D. L. 1. 57.---CAN. 
sg. -  -.J> The Claimants herein 
sold goods to the bkpt. under agree: 
nents of conditional sae, Phe agree- 
monty were not registered. The ere- 


ditors of the bkpt. had no notice of the 
provision jn the agrcements reserving 
fhe property in the goods to the sellers, 
& no ereditor had obtained any judg- 
ment or uttaching order or issued ua 


writ oof execution. The | claimants 
affirmed, & the trustee tino bkpey. 
denied, that they were — seeured 
creditors :—Held - the claimants were 
secured creditors.-- /ée LYTTON CAN- 


NERS, Erp., (E058) 2 We. We. aR. doo 
AN. 


PART IX. SECT. 38. 


hi. -}—An assignment under 
Bkpey. Act does not interfere with or 
lessen the rights of a secured creditor 
to enforce or retain his security.—- 
Wuitr & Co. v. Tue JIONIA (1922), 69 
Lp lL. KR. 94; 20 Wxch. C. I. 327.— 





h il. --In bkpcy. the rule of 
equality {8 absolute except where 
Bkpcy. Act itscif gives priority to 
some debts over others.—Re ORZy, 
(9924) 1 DL. RR. 250; 53 OT R. 
323; 3C. B. lt. 737.-—CAN, 


bh iti, ——.J)—The righta of secured 
ereditora remain unimpaired {n the 
event of a receiving order or authorised 
assigninent being made, & any pro- 
ceedings taken to constitute a creditor 
a secured creditor or to realise on his 





Cases 3412—3561. 


8412. Add. Annotations :—Consd. Re A Debtor, 
(1922] 2 K. B. 109. Refd. Re Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 525; Re 

Westminster Bank, Ltd. v. Trustee, 


Small, 
{1934] Ch. 641. 


8505. Add. Annotations :—Consd. Re Thellusson, 
Ez p. Abdy, [1919] 2 K. B. 735; Re Wigzell, 
Ex p. Hart, [1921] 2 K. B. 835; Re Regent 
Finance & Guarantee Corpn. (1930), 69 L. Jo. 
Refd. Scranton’s Trustee v. 
[1922] 2 Ch. 87; Re Gozzett, Ha p. Messenger 
& Co. v. Trustee, [1936] 1 All E. R. 79. 


283. 


1 Ch. 205. 


ENGLISH AND EMPIRE Dicest SUPPLEMENT. 
3582. Add. Annotation :—Apld. Re Houlder, [1929] 


3534. Add. Annotation :—Apld. Re Houlder, [1929] 
1 Ch. 205. 


8535. Add. Annotations :—Apld. Re Houlder, [1929] 


Pearse, 


1 Oh. 206. 
Textile Assocn. (1930), 99 L. J. Ch. 358. 
8558. Add. Citation :—eub nom. Re EmMetr, Ez p. 

ANDREWS, | Madd. 573. 

Add. Annotations :—Refd. Dalby v. India & 
London . Life Assce. (1854), 18 Jur. 1024; 
Crompton v. Huber (1855), 25 L. T. O. S. 43. 


Refd. Re Fenton, Ex p. Fenton 


Part X.—Mutual Credit and Set-off in Bankruptcy. 


3561. Add. Annotations :—Consd. Re City Equit- 
able Fire Insurance Co. (2), [1930] 2 Ch. 298; 





security shall not, if legal, be inter- 
fered with or vacated.—AHe HAMILTON 
& OAKES, [1925] 2 D. L. R. 514; [1925] 
as W. R. 172; 5 C. B. RR. 465 


h iv. ———.J—Re Dumais (1927), 
Q. R. 44 K. B. 79.—CAN. 


3888 xxi. Mortgage on vessel— 
Right to enforce security in admiralty 
court.}—Held: an assignment under 
Bkpcy. Act did not prevent the holder 
of a mtge. upon a vessel from enforcing 
his security before the Exch. Ct. in 
Admity.—Whitr & Co., Lrp. v. Ths 
Ionia, {1921} 20 Exch. CGC. R. 327; 
1 er B. RR. 415.—CAN. 


83838 xxii. Security not realising 
sufficient to satisfy debt—Right to prove 
for balance.|—-If a creditor fails to file 
his claim in accordauce with Bkpcy. 
Act, s. 46, he cannot proceed against 
the insolvent, after a composition has 
been confirmed, for paymont of the 
composition dividend on the unreallsed 
Pee on of his secured debt.—DaLuy & 

ORIN v0. FOGEL (1922), 68 D. L. R. 
772.—CAN. 


3386 iv. }— Held: oa vendor 
secured by a lien note might seize the 
oods & obtain an order for sale, though 
10 had not proved in the bkpcy.—He 














EMPIRK TRAOTION Co., LTb., [1920] 
3 W. WwW. R. 515.—CAN. 
3386 v. -}+—A secured creditor 


may proceed to realise his security inde- 
pendently of any bkpcy. or winding-up 
roceedings.—He CANADIAN WESTERN 
TEKEL OCORPN. (1922), 69 D. L. R. 689; 
2C. B. R. 494.—-CAN. 


sz. Right to sue under Fraudulent 
Preferences Act, R. S. S., 1920 (c. 304). ] 
—If the security of a secured creditor 
is sufficient to satisfy his claim in full 
he cannot bring action under the above 
Act.— BARRETT v. BARON, tetas 1 
D. L. R. 4743 (1925) 1 W. W. R. 87; 
a Sask. L. R. 207; 5 C. B. R. 448.— 


sa. Sellilement of claim by trustee & 
eecured creditor.) — Held: creditor 
estopped from setting up a preference 
in respect of part of his claim, unless 
the settloment contains an express 
stipulation to the contrary.— Re MaR- 
TIN MILK PRODUCTS, [1925] 1 D. L. R. 
533; 50. B. R. 281.—CAN, 


_ ab. Suffictency of security—Presump- 
tion.}~—In the absence of evidence to 
the contrary, it is presumed that the 
security of arecured creditor is sufficient 
to realise his claim — ANDERSON v. 
SERGR, (19241 1 W. W. R. 1260; [1924) 


sd. Debt secured on subject 
to Increase of Rent & Metocoe hacen 


| 


76 Sol. 


tion Act.J—Held: the circumstance 
that a security subject was a yore 
to which Increase of Rent tre. 
Interest (Restrictions) Act, 1920, 
applied did not affect the right of the 
creditor to value hts security & claim 
for unsecured balances, in respect 
(a) that the Act of 1920 had not re- 
ealed the provisions of Bkpcy. 
Scotland) Act, 1913, conferring that 
right on creditors; (b) that, as the 
trustee in bkpcy. was not a person 
** deriving title under’ the original 
mtgor. within sect. 12 (1) (J) of 1920 
Act, but was administering the estate 
for behoof of the creditors in virtue 
of his judicial act & warrant, he was 
not entitled to found upon sect. 7 
of 1920 Act as a ground for rejecting 
the claim; & fc) that, in any event, 
as the affect. of sequestration was to 
divest the bkpt. of his property & 
thus prevent fulfilment by him of the 
conditions enumerated in sect. 7 of 
1920 Act, the creditor could no longer 
be debarred from enforcing his at 
Woop v. MacKay’s TRUSTEE, [1936] 
S. C. 93.—SCOT. 


PART IX. SECT. 4, SUB-SECT. 2. 


qi. Guarantee by third party. }— 
A guarantee by a third party or & 
charge on the property of a third party 
is outside Bkpcy. Act, s. 46 (3), & the 
creditor is not called upon to value tho 
security.—Re OCouGHLIN & Co., Hx p. 
GUARANTEE Co. OF NORTH AMERICA, 
(1923) 3 W. W. R. 1177; 4 D. L. R. 
971.—CAN. 


so. Effect of—On creditor’s rights 

ainst surettes.}—Where a creditor on 
filing a claim against bkpt. values his 
security, & sucb valuation is accepted, 
he is not thereby paid to the extent of 
the valuation so as to relieve the 
sureties from Hability therefor.— 
KUPROSKI v. ROYAL BANK OF CANADA, 
{1926} 3 D. lL. R. 801; (1926) 8.0. R. 


_ PART IX. SECT. 4, SUB-SECT. 3. 


e i. -}+—Where a trustee 
took possession of goods upon which 
liens were held by virtue of an oral 
election to redeem at a valuation :— 

eld: he could not contend that it 
was invalid hecause not in writing.— 
Re GUARANTEED BATTERIES, TD., 
Oe de D.L. R. 743; 63 0. L. R. 45; 
3C. B. R. 69 











g. I .-—A creditor whose 
security was a vendor’s lien under an 
agreement for the sale of land was 
notified by the receiver, within 30 days 
after the receiver had been called upon 
to elect under sect. 109 of Bkpcy. Act 
R.8.0., 1927, that the trustee did not 
intend to redeem or to require the 
security to be realised. hen, & 
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Re Bailey, mae Mill, Ltd. v. Bailey (1932), 
oO. ; 





within said 30 days, the creditor moved 
for a vesting order & for an order for 
immediate possession & a writ of 
possession :—Held: in view of the 
fact tbat the official receiver had 
elected not to redeem, it was not 
necessary for the creditor to have 
waited until the 30 days had elapsed 
before applying for the vesting order, 
& he was entitled to the vesting order. 
rae Buials, [1936] 2 W. W. R. 510.— 


PART IX. SECT. 4, SUB-SECT. 4.—A. 


sf. No right to writ of poesession l= 
Ae uEale (1936), 6. L. J. (Can.) 5.— 


PART IX. SECT. 4, SUB-SECT. 4.—B. 


sh. Necessity for.)— Under Bkpcy. 
Act, s. 6, no leave is necessary for a 
secured creditor to proceed to realise 
on his security.—IMPrERIAL LUMBER 
Co. v. JOHNSON, [1923} 1 D. L. R. 
1125: 1 W. W. R. 920; 3c. B. R. 
707.—CAN. 


PART IX. SECT. 4, SUB-SECT. 5.—D. 


3500 v. .J—A bank held 
liens upon bkpt. co.’s personal property 
which it valued in pursuance of Bkpcy. 
Act. The goods were sold for a greater 
sum than the valuation :—H the 
bank was entitled to receive all moneys 
realised froin the sale of the goods under 
lien, subject only to a claim for 
wages & the charges of local agenta.— 
Re GUARANTEED BATTERIES, LTD., 
Ae D.L. R. 743; 630. L. R. 45; 
3 C. B. R. 695.—CAN. 


3500 vi. .}—A bank paid over 
to the trustee in bkpcy. the amount 
realised in excess of tte claim, & subse- 
quent it was found that payment of 
i claim fell short by the amount 
realised under a forged bill of lading :— 
Held: the bank was entitled to be 
repaid such shortage by the trustee.— 
Re ADANAC GRaIN Oo. LTD., [1922] 
1 W. W. R. 849; 66D. L. R. 7723 31 
Man. L. R. 480.—CAN.  , 

3500 vil. ——— Right to payment in 
full.}—A. & B. valued their securities 
in bkpcy. proceedings at amounts leas 
than the principal sums covenanted to 
aa Pac: The trustee in bkpcy. having 
80. 











the mo lands :—Held: A. & 
B. were entitled on allocation to pay- 
ment of the full amonnt of their claims 
with interest.—He TURKETINE'’s Es- 
TaTR, [1920] 1 I. R. 23.—IR. 
ee. Claim partly unsecured— A - 
priation of sto unsecured claim 
not isstble.}—MOORE v. WILLIAMB 
- ) Machinery Co., Lrp., [1925] 
D. L. R 1009.—CAN. 


8562. Add. Annotations :—Consd. Re National 
Benefit Assce., [1924] 2 Ch. 539; Re 
City Equitable Fire Insurance Co. (2), 
[1930] 2 Ch. 298. Refd. Paddy v. Clutton, 
[1920] 2 Ch. 554; Re City Life Assce. (1925), 
42 T. L. R. 45. 


3562a. -off 
is not one which depends upon the volition 
of either party, but upon an _ absolute 
statutory rule. Sect. 31 of the Bkpcy. 
Act, 1914, is directory in form & requires 
that its terms should be put in force (LorpD 
HANWORTH, M.R.).—Re Criry EQUITABLE 
FirE INsce. Co. (2), [1930] 2 Ch. 298; 99 
L. J. Ch. 5386; 1438 L. T. 444; [1929-30] 
B. & O. R. 233, C. A. 

3566a. |J—Ex p. Bpowarps (1745), 1 

‘Atk. 100; 26 HB. R. 66, L. C. 

Annotation —Retd. Ex p. Quinten (1796), 3 Ves. 248. 

8580. Add. Annotation :—Refd. Re Lloyd’s Furni- 
ture Palace, Evans v. The Co., [1925] Ch. 853. 

8598. Add. Annotations :—Apld. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 
Refd. He City Life Assce. (1925), 42 T. L. R. 45. 


8599. Add. Annotation :—Expld. Giles v. Kruyer, 
[1921] 3 K. B. 33. 

8612. Add. Annotatiors :--—Folld. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 
Mentd. Re Gunsbourg, [1920] 2 K. B. 426. 

3625. Add. Annotation :—Consd. Re City Life 
Assce. (1925), 42 T. L. R. 45. 

8681. Add. Annotation :—Refd. Re Douglas, Ex p. 
Douglas’ (James) Exors., [1930] 1 Ch. 342. 


8637a. Equitable debt—Against legal debt.]—Bkpcy. 
jurisdiction proceeds upon equitable principles 
& draws no distinction between e.,.uitable 
& legal rights for the purposes of adminis¢ra- 
tion; & deft. is entitled under 1914 act, 
s. 31, to set off against a legal debt claimed by 
a trustee in bkpcy. an equitable debt due to 
himfrom bkpt., both debts being in existence 
before the date of the receiving order.— 
MATHIESON’S TRUSTEE v. BURRUP, MATHIE- 
_ SON & Co., [1927] 1 Ch. 5623; 96 I. J. Ch. 
148; 136 L. T. 796; [1927] B. & C. R. 47. 


3648. Add. Annotations :—Consd. Re _ Bailey, 
Duchess Mill, Ltd. v. Bailey (1932), 76 Sol. To. 
ree Refd. Paddy v. Clutton, [1920] 2 Ch. 
554. 


3650. Add. Annotation :—Consd. Re _ Bailey, 
Duchess Mill, Ltd. v. Bailey (1932), 76 Sol. Jo. 
560. 


3652. Add. Annotations :—Consd. Re _ Bailey, 
Duchess Mill, Ltd. v. Bailey (1932), 76 Sol. Jo. 
560. Refd. Re City Equitable Fire Insurance 
Co. (2), [1930] 2 Ch. 293. 


8658. Add. Annotations: — Folld. Paddy v. 
Clutton, [1920] 2 Ch. 554. Distd. 


PART X. SECT. 1, SUB-SECT. 2.— 
B. (0). 


8600 v. Rebates on tnaur- 
ance premtums.}—Debtor co. were in- 
deb to a broker upon acce ted 
drafts for insurance Pree pena mare 
him on their behalf, & a wit. 











en ee 








202.—CAN. 
3600 vi. —— 


Re 


against his claim for the amount of 
the premiums paid 
WKATHERS, LTD. (1921), 7D. L. R. 
§90; 51 O. L. R. 


by him.—He Farir- 
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National Benefit Assce., [1924] 2 Ch. 339. 
N.F. Re City Life Assce. (1925), 42 T. L. R. 
46. 


8654. Add. Annotation :—Consd. 


Re City Life 
Assce. (1925), 42 T. L. R. 45. 
8655. Add. Annotation :—Consd. Re A Debtor, 


[1927] 1 Ch. 410. 


8656. Add. Annotation :—Consd. Re Fenton, Ex p. 
cee Textile Assocn. (1980), 99 L. J. Ch. 
358. 

3656a. -+-F. having guaranteed ad- 
vances by certain banks to the T. Assocn. in 
which he was _ interested, subsequently 
executed two deeds of arrangement in favour 
of his creditors. The Assocn. having gone 
into liquidation, the liquidator lodged a proof 
against I’.’s estate in respect of sums due by 
F’. to the Assocn. The trustee of F.’s estate 
rejected the proof & claimed to set off the 
various sums which had been advanced by 
the banks to the Assocn. for which F. had 
given his personal guarantee. The banks 
had proved against I .’s estate under the 
guarantees but nothing had been paid to 
them :—Held: inasmuch as none of these 
sums had in fact been paid by F. or his 
trustee to the banks the trustee was not 
entitled, under 1914 Act, s. 31, to set off F.’s 
contingent liability under the guarantees 
against the sums due by him to the Assocn.— 








Re FENTON, La p. FENTON TEXTILE 
Assocn., LTp., [1931 } 1 Ch. 85; 99 L. J. Ch. 
358; 143 L. T. 273; 46 T. I. R. 4783; 74 


Sol. Jo. 387 ; [1929] B. & C. R. 189, C. A. 
aaiion: --—Consd. Fe vont iN 2) Exp. Fenton Textile 
Assocn., Ltd. -» (1932) 1 Ch. 
3660. Add. Annotation aan Ellis’ 
Dixon-Johnson, [1924}j 2 Ch. 451 


Trustee v. 


| 3661. Add. Annotation :—Refd. Ellis’ Trusteo v. 


Dixon-Johnson (1924), 131 L. T. 652. 

Add. Annotation :-—-Refd. Re A Debtor, 
{[1927] 1 Ch. 410. 

Add. Annotation :-—Retd. Re City Mquitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 

Add. Annotations :—Refd. Ke City Iquitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293; Re 
Fenton, Ex p. Fenton Textile Assocn., Ltd., 
[1931] 1 Ch. 85. 

3667. Add. Annotations :—Distd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 298. 
Refd. ite Fenton, Kx p. Fenton Textile 
Assocn. (1930), 99 L. J. Ch. 358. 

8672. Add. Annotations :—Refd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293; Ite 
Fenton, Ez p. Fenton Textile Assocn., Ltd., 
(1931] 1 Ch. 865. 

8678. Add. Annotations :— Consd. 
Clutton, [1920] 2 Oh. 554; 
Benefit Assce., [1924] 2 Ch. 339. 


3662. 
3663. 


3665. 


Paddy ». 
Re National 
Apld. 


due for AA gaa seed.|—Held ; the land- 
lord could exercise the right of set-off. 
—Re GRANTHAM, Hx p. DOYLE, oe 


438; 2c B. R. | 3 DD. L. R. 94; 4 C. B. Re 168.— 


CAN. 








.}—If shares in a 
official 


the broker to cancel the. pee ; co. are disclaimed by the 

livered by bankrupt—Agreement ri is 
premiums’ represented by. the “unpaid | services to be patd for by supply of | gitar as of proof an 
by way of rebate for the ancarucd | Sejod—He MoMonTay & Go. tp: | Sugita: 111, of tho amount aime 
premiums paid by the insurance cos. D. L. R. 737.—CAN. x in respect of future calls poerecn. the 
to the broker:—Hed: the broker co. may set off against sucb amount 4 


was entitled to apply the sum paid to 
him tor rebates in reduction of the 
co.’s indebtedness, or by way of set-off 


PART X. SECT. 1, SUB-SECT. s. 
3646 1. Arreare of rent— Against sum 
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sum due by the co. to bkpt. for goods 
him. — Re ANDERSON, {1924} 
.L. R. 1163.—N.Z. 


Cases 3678—-3740a. ENGLISH AND EMPIRE Dicest SuppLEMENT., 


Re City Life Assce. (1925), 42 T. L. R. 45, 
Consd. He City Equitable Fire Insurance Co., 
[1930] 2 Ch. 293, C. A.; Re Fenton, Fz 
Fenton Textile Assocn. ’ (1930), 99 L. J. Ch. 
358. Refd. Ellis’ Trustee v. Dixon-Johnson, 
[1924] 2 Ch. 451. 


8679. Add. Annotation :—Refd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 


8680. Add. Annotations :—Consd. Re City Life 
Assce. (1925), 42 T. L. R. 45. Refd. Ellis’ 
Trustee v. Dixon-Johnson, [1924] 2 Ch. 451; 
Re Fenton, Hx p. Fenton Textile Assocn. 
(1930), 99 L. J. Ch. 358. 


3689. Add. Annotations :—Refd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358; Re City Equitable Fire Insurance Co., 
Ltd., [1930] 2 Ch. 293. 


8695. Add. Annotation :—Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 822. 


3696a. Shares deposited as security for debit 
balance owing to bankrupt—Unauthorised 

sale by bankrupt.]—Deft. opened a specula- 

ave account with a firm of stockbrokers & 
eposited with them as security for any debit 

alance which might from time to time be 


oa by him on that account the indicia of | 
title to various bonds & shares, including: 


certain rubber shares. In 1920 the firm sold 
the rubber shares without the knowledge 
or authority of deft., who was kept in 
ignorance of the sale till after the bkpcy. of the 
firm. On Feb. 16, 1922, a receiving order 
was made against the trm & they were 
adjudicated bkpt. In Feb. 1923, the trustee 
in bkpcy. of the firm rendered deft. a final 
account, which, after giving credit to deft. 
for the proceeds of the sale of the shares, 
showed a balance due from deft. In an 
action to recover that balance the trustee 
claimed that the rights of the parties ought 
to be adjusted under the mutual credits 
clause of 1914 Act, as at the date of the 
receiving order. The judge, in ordering an 
account to be taken, directed that the value 
of the shares, to be ascertained when the 
account was certified, that being the date 
when the shares ought to have been returned 
to deft., should be set off against the claim of 
the trustee :—Held: the brokers could not 
have maintained an action for their debt if 
they were not in a position to hand over the 
shares against payment, & the trustee in 
bkpcy. had no higher right; no question 
of set-off arose under the mutual credits 
clause of 1914 Act, the right of deft. being to 
a return of the shares in specie; & in the 
special circumstances of the case the order 
of the judge was correct.—E.us & Co.’s 
TRUSTEE v. DIXON-JOHNSON, [1925] A. C. 
489; 94 L. J. Ch. 221; 133 L. T. 60; 41 
T. L. R. 386; 69 Sol. Jo. 395; 
B. & OC. R. 64, HW. L. 


3697. Add. Annotation :—Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. 


ee at 


PART X. SECT. 1, SUB-SECT. 4. 


3703 ii, ——~-.]——A bank distrained 
for rent owing to it & sold the goods 
& chattels of the tenant. He was then 
indebted to the bank under a chattel 


[1925] 


the proceeds of said sale the bank 
applied the balance, of the sum realised 
towards payment of the open account 
& the debt under the chattel mtge. 
The tenant, a fow days later, made an 
authorised assignment :-—Held : 


8702. Add. Annotation :—Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. 


8707. Add. Annotations :—Folld. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 
fe Re City Life Assce. (1925), 42 T. L: R. 


8708. Add. Annotations :—Refd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293; 
fe Fenton, Ea p,. Fenton Textile Assocn. 
(1930), 99 L. J. Ch. 358. 


2714. Add. Annotations :—As to (2) Consd. Re City 
Life Assce., [1926] Ch. 191. Refd. Ellis’ 
Trustee v. Dixon-Johnson, [1924] 2 Ch. 451; 
Re Fenton, Ex p. Fenton Textile Assocn. 
(1930), 99 L. J. Ch. 358; Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 


3719. Add. Annotations :—Consd. Paddy vv. 
Clutton, [1920] 2 Ch. 554; Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339 ; 
Re City Life Assce. (1925), 42 T. L. R. 45; 
Re City Equitable Fire Insurance Co. (2), 
[1930] 2 Ch. 293; Re Fenton, Ex p. Fenton 
Textile Assocn. (1930), 99 L. J. Ch. 358. 


3727. Add. Annotation :—Retd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358. 


3739. Add. Annotations: —Consd. Paddy v. 
Clutton, [1920] 2 Ch. 554; Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451. Refd. Re 
National Benefit Assce., [1924] 2 ae 339 ; 
Re City Life Assce. (1925), 42 T. L. 45; 
Re City quitable Fire Insurance an: (2), 
[1930] 2 Ch. 2938; Re Fenton, Hz p. Fenton 
Textile Assocn. (1930), 99 L. J. Ch. 358. 


3740. Add. Annotations :—Consd. Re Debtors (No. 
771 of 1926) (1926), 43 T. L. R. 9. Refd. Le 
Fredericke & Whitworth, Ha p. Hibbard, 
[1927] 1 Ch. 253. 


8740a. ——.]—-Applt., the managing director of 
a co. which was insolvent, recovered judgment 
against the co. for repayment of money lent 
by him to the co. Shortly afterwards, the 
provisional liquidator of the co., which was 
subsequently, in Apr. 1925, ordered to be 
wound up, paid to applt. the amount for 
which he had recovered Judgment, & in Apr. 
1926, an order was made in the winding up 
upon applt. to repay to the liquidator that 
amount, on the ground that the payment to 
him by the liquidator was void as a fraudu- 
lent preference. In consequence of applt.’s 
non-compliance with that order, a bkpcy. 
notice was served upon him, & a receiving 
order made against him, the registrar refusing 
to allow appit. to set off against the amount 
he had been so ordered to repay to the 
liquidator the sum for which he had recovered 
judgment against the co.:—Held: applt. 
had not, at the date of the receiving order, 
any valid or effectual right of set-offsin respect 
of the sum he had been ordered to repay to 
the liquidator.—Re A DeEsBTor (82 of 1926), 


Re Worru, [1938] 1 W. W. R. 765.— 
CAN. 


am. Claim by creditor to share of 
iB penfits in business—Claim by insolvent 
e 


mtge. which had been assigned to the | bank was entitled to set off as it did | pur busineas.|— Held: 

bank & also for the balance of an open | the balance of the sum realised, over | was one of mutual dealings.—JEFFERY 
aceaunt. After satisfying its claim {| & above the whole amount due it for | eae OFFICIAL ASSIGNEE (1927), 
for rent & the costs of the distress from Ran. 46.—IND. 


rent, against said other debts due it.— |' I. L. R. 6 
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{1927] 1 Ch. 410; 1386 L. T. 349; sub nom. Re 
MUMFORD, DEBTOR v. PETITIONING CREDITOR, 
Ex p. OFFICIAL RECEIVER, 96 L. J. Ch. 75; 
[1926] B. & C. R. 165, D. C. 


3741. Add. Annotations :—Expld. & Distd. Re 
Fowler (B. P.), Ltd., [1987] 3 All E. R. 781. 
Refd. Re A Debtor, [1927] 1 Ch. 410. 


8746. Add. Annotation :—Consd. Re _ Bailey, 
ue Mill, Ltd. v. Bailey (1932), 76 Sol. Jo. 


8750a. —— ———.]|—-Groom v. WEsT (1838), 8 
Ad. & Bl. 758; 1 Per. & Dav. 19; 1 Will. 
Woll. & H. 6388; 8L. J. Q. B. 25; 112 B. R. 
1025 ; sub nom. Goom v. WEsT, 2 Jur. 940. 


8769. Add. Annotations :—Distd. Re Pennington & 
Owen, [1925] Ch. 825. Consd. Re Binns, 
Public Trustee v. Ingle, [1929] 1 Ch. 677. 
Apld. Re Fenton (No. 2), Ex p. Fenton 
Textile Assocn., Ltd., [1932] 1 Ch. 178. 


3776. Add. Annotation :—Apld. Re Lennard, Len- 
nard’s Trustee v. Lennard, [1934] Ch. 235. 


3776a. ——- ——~ —- —.]—By deed dated Mar. 16, 
1906, L. bound himself by covenant to pay 
an annuity of £108 to C. from & after the 
death of her husband (which occurred on 
Nov. 13, 1923); & F., the father of the 
covenantor, guaranteed payment of the 
annuity. On Aug. 21, 1911, F. died; &, 
under his will, L. became entitled on the 
death of testator’s widow to a one-fifth share 
of the ultimate residue of his estate. On 
Oct. 17, 1929, L. was adjudicated bkpt. On 
Oct. 30 C. proved in the bkpcy., & eerly in 
1930 her proof was admitted for the sum of 
£673 17s. 8d., & she received by we, af 
dividend in respect thereof £1384 i5s. 7. 
Igribring that proof, the exors. proceeded to 
pay certain instalments of the annuity 
amounting to £344 9s. 10d., & on Sept. &, 
1932, they expended the sum of £849 on the 
purchase for her of an annuity of £108. 

On Jan. 18, 1931, the widow of I. died, 
& thereupon the trustee in bkpcy. became 
entitled to payment of the share of the bkpt. 
in the residuary estate of F'., subject to such 

‘ right as the exors. had to have the estate of 
the surety indemnified out of the share therein 
of L., the principal debtor, against any claim 
upon that estate by C. In this action the 
trustee in bkpcy. claimed a declaration that 
the exors. were not entitled (as they claimed 
to be) to retain out of the said share of the 
bkpt., on account of any unsatisfied liability 
of the bkpt., as the principal debtor, to 
indemnify the estate of the surety, any sum 
in excess of the sum of £539 2s. Ild., being 
the amount of C.’s proof less the dividends 
of £134 15s. 7d.:—Held: on the principle 
recognised in Jn re Melton, the exors. were, 
notwithstanding the bkpcy., entitled to apply 
the share in their hands of the principal 
debtor in discharging his obligation to in- 
demnify the estate of their testator, the 
surety; & that, having regard to the fact 
that C. proved in the bkpcy., they were 
entitled to retain out of that share the sum 
for which C. proved less the amount received 
by her by way of dividend, but were not 
entitled to retain any sum in excess thereof.— 
Re LENNARD, LENNARD’S TRUSTEE v. LEN- 
NARD, [1934] Ch. 2353; 103 L. J. Ch. 81; 150 
L. T. 235; [1933] B. & C. R. 204. 
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8781a.—— Property conveyed to settlement trus- 
tees—Against unpaid sum covenanted to be 
brought into settlement. ]—Upon the marriage 
of the bkpt. in 1802, the estate of the wife, 
consisting of freehold, copyhold & leasehold 
lands, were conveyed to the use of the bkpt. 
& his heirs, who covenanted with the trustees 
within six months after the marriage, to pay 
to them £4,000 upon the trustes of the settle- 
ment. The trustees never demanded pay- 
ment. In 1806 the bkpt. sold part of the 
freehold premises, & he & his wife levied a 
fine of the whole, declaring the uses of that 
part which was sold to the purchaser, but 
without making any declaration as to the 
remainder. In 1812 the bkpt. conveyed all 
his estates to trustees for the benefit of his 
creditors. In 1813 the bkpt. covenanted 
that he & his wife would levy a fine to the 
uses declared in the deed of 1812, & a fine was 
levied accordingly. The wife never sur- 
rendered the copyhold premises pursuant to 
the scttleinent 1802. In 1814 the com- 
mission issued, & the husband was declared 
a bkpt., his execution of the trust deed 1812 
being the act of bkpcy. The trustees of the 
settlement proved the £4,000 under the 
commission & signed the bkpt.’s certificate : 
—Held: the trustees on behalf of the wife & 
children of the pkpt., had a lien upon the 
estates thereby conveyed & remaining unsold 
by the bkpt. to the amount of the £4,000.— 
Re Dicken, Ex p. DIcKEN (1817), Buck. 115, 
L. C., 

Annotations :—Consd. Re Sowell, White v. Sewell, [1909] 1 

Ch. 806; Stammers v. Killott (1868), 3 Ch. App. 195. 


3781b. --—— Dividend-—Against sums paid by 
debtor on contract of guarantee.|—F’., having 
guaranteed advances by certain banks to the 
T. Assocn., in which he was interested, subse- 
quently executed two deeds of arrangement 
in favour of his creditors. The Assocn. 
having gone into liquidation, the liquidator 
lodged a proof against I'.’s estate in respect 
of sums due by F. to the Assocn. The 
trustee of F.’s estate rejected the proof & 
claimed to set off the various sums which 
had Leen advanced by the banks to the 
Assocn. for which F. had given his personal 
guarantee. At that time, although one or 
more of the banks had proved against I'.’s 
estate under the guarantees, nothing had 
been paid to any of them. The Assocn. was 
admitted to prove against I.’s estate for a 
very large sum, & the trustee declared an 
interim dividend of ls. in the pound. ‘The 
banks were paid the dividend in respect of 
their admitted proofs, which also amounted 
in the aggregate to a considerable sum. 
The sums constituting the amount of the 
banks’ proofs represented the amount of the 
Assocn.’s debt which had been guaranteed 
by EF. The question arose whether the 
trustee of I’.’s estate was under the circum- 
stances entitled to pay to the liquidator of 
the Assocn. the sum representing the interim 
dividend declared in respect of the admitted 
proof. The matter came before the ct. by 
way of motion on behalf of the trustee, the 
question being whether this declared dividend 
was properly payable to the liquidator of the 
Assocn. or the trustce was entitled to with- 
hold payment of all or any part thereof. On 
behalf of the Assocn. it was urged that the 
previous proceedings reported in Re Fenton, 


Cases 3781b—4116a. ENGLISH AND Empire Diarst SUPPLEMENT. 


ae ahs Fenton Textile Assocn., Lid., No. 3656a, 

had concluded the matter, that the 
alice was now res judicata, & that, not- 
withstanding the payment to the banks of 
the amount of the dividend since that 
decision, the liquidator of the Assocn. was 
entitled to the full dividend in re ect of the 
Assocn.’s admitted proof :—Hel (1) the 
question raised by the motion had not been 
determined by the Ct. of Appeal in the 
previous proceedings; & (2) the claim by 
the trustee to withhold the payment of any 


part of the dividends payable in respect of 
the Assocn.’s proof failed. The rule against 
double peo afforded an answer to the 
trustee’s claim to retain the dividends on the 
admitted proof of the Assocn. so long as any 
part of the debt due to the banks remained 
unsatisfied.—Re FENTON (No. 2), Ea p. 
FENTON TEXTILE Assocn., Lrp., [1932] 1 Ch. 
178; 146 L. T. 229; [1931] B. & O. R. 59; 
sub nom. Re FENTON (No. 2), Ez p. TRUSTEE 
UNDER DEED OF ARRANGEMENT v. FENTON 
TEXTILE Assoon., Lrp., 101 L. J. Ch. 1. 


Part Xl.—doint and Separate Estates—Bankruptcy of 


Firm or 


8798a. One partner a company—-Compulsory wind- 
ing up—Rights of trustee.|—Where a receiv- 
ing ordor was made against a firm consisting 
of an individual & a co., & subsequently an 
order was made for the compulsory winding 


up of the co., & liquidators were appointed, the’ 
ct. directed that the administration of the 


bkpcy. should be conducted by the trustee in 
bkpcy. & that assets collected by the special 
manager who had been appointed in the 
. bkpcy. should be handed over to the trustee 
in bkpcy. Leave was given to amend the 
proceedings by making the petition & receiv- 
ing order against the.partners ‘‘ other than the 
co.’’—Re DoBREE & Co., [1929] B. & C. R. 1. 


8832a. Claim under covenant void against creditors 
—Postponed to claims of joint creditors of 
partnership—& of creditors against separate 
estate.]|—-Zte COMMING & WEST, Lx p. NEILSON 
& CRAIG v. TRUSTER, No. 7155a, post. 

3866a. -]—Applying the following 
well-settled principle of bkpcy., that, just as 
a debtor may not, when proving against the 
assets, compete with his own creditors, so a 
partner of a debtor may not compete with 
that debtor’s creditors, so long as there are 
any creditors of the debtor not fully satisfied, 
to whom the partner is under hability. 
Where the assets of the bkpt. are sufficient 
to satisfy in full the statutory interest on 
the amounts due to the separate & joint 
creditors respectively, but are not sufficient 
to pay, in addition thereto, the amount due 
to a partner of the debtor, the separate & 
joint creditors are upon the proper con- 
struction of 1914 Act, sect. 33 (8), entitled, in 
priority to the partner of the bkpt., to be paid 
the statutory interest in full on their 
respective debts proved in the bk Cy .— 
Re Howes, [1934] Ch. 49; 150 L. 95; 
{1933] B. & C. R. 183 ; sub nom. Howes, Re,, 
TRUSTEE v. GILL & REIGATE Lrp., 102 
L. J. Ch. 346. 











Partner. 


8900. Add. Annotations :—Refd. Re Biddulph, 


Ex p. Burton (1843), 3 Mont. D. & De G. 
364; Stroud v. Gwyer (1360), 28 Beav. 
130. 


8945a. Estate of undischarged bankrupt partner— 
Second bankruptcy of partner—Unsatisfied 
balance of joint liabilities in first bankruptcy.] 
—T. & M., partners in a , had been 
adjudged bkpt.; bkpt. M.’s discharge had 
been refused, & "there were unsatistied joint 
debts in the ‘bkpcy. of the firm; & a subse- 
quent receiving order was made against M. 
under which he was again adjudged bkpt. :— 
Held: under 1914 Act, s. 33 (6) & s. 39 (1), 
the unsatisfied balance of the joint liabilities 
of the firm could be proved in the subsequent 
bkpcy. of M. by the trustee in the first bkpcy. 
—Ilte Moss, Ex p. EVERITT (1923), ae L. J. Ch. 
98; [19238] B. & C. R. 185. 


8981a. Meaning of ‘‘ solvent.’’]}—Re BEAUCHAMP 
Bros., No. 4116a, post. 


4019. Add. Annotation :—Refd. Holmes v. Watt, 
[1935] 2 Kk. B. 300. 

4030. Add. Annotation :—Consd. Holmes v. Watt, 
[1935] 2 K. B. 300. 

4069. Add. Annotations :—Refd. Re Gunsbourg, 
[1920] 2 K. B. 426; Moore v. Flanagan, 
[1920} 1K. B. 919. 


4102a. ——— ——— Separate personal guarantees of 
paren: .|—Re DuTron, Massey & Co., Ex p. 
NCHESTER & LIVERPOOL DISTRICT BANE- 

Ina Co., No. 3375a, ante. 


4108. Add. Annotation :—Consd. Re Dutton, 
Massey, £2 wp. Manchester & Liverpool 
District Banking Co., [1924] 2 Ch. 199. 

4116a. Right to administration of partnership 
assets.]|—(1) Where a partnership has been 
dissolved by the bkpcy. of one partner, the 
general rule that the solvent partner is entitled 
to have the administration of thg partner- 
ship assets does not apply when such solvent 





PART X., SECT. 5, SUB-SECT. 1. —Re 


8784 1. How right to retain lost-—Proof | D- L. R. 
against bankrupt.}-—- Re LUSSIER, (1927) 


~L. R. 637; 61 O. L. R.177.—CAN 8788 vi. 


ZER, 





PART XI. SECT. 1. 


TAYUOR v. LEVEYS, 
1134; 52 0 
C. B. R. 390.—CAN. 
.}—Re D & PLakEt- 
Ex MONROE (Ont, De ae 
4D. 1L. Riad: 8C. B.R.4 


L. R. 201; 2 CAN. 

st. Motion by trustee to have debtor 
declared riner ee firm— 
Debtor itled to be heard. —he POL- 
LARD, (1925) 4D. L. R. 370.—CAN. 


3788 v. The separate credi- 
tors must be satisfied in full before the 
artnership creditors can rank, a 
lh artnership asseta, the partners 
torr must first be satisfied ota 
before the separate creditors can rank. 





sp. Effect of authorised perce ba} 
jirm.}—An authorised aselgniment by a 
assignment 


firm operates as an also of 
the separate estate of each partner.— 
Fee HEN MAaHLIN, ANADIAN 


Creprr MENn’s Trost Agsoon., LTD. v 
Sprvak, (1927) 1: DI L. R. 677; (1937) 
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PART XI. SECT. 3, SUB-SECT 2.—C. 


sz. eee puid by partner under 
rupt la fe to deceased's 7 

Leh ape ie (Ont.), [1936] 4 D. ms 
029.—OAN. 


parent is an infant, but, semble, such solvent 
ant partner may apply to the ct. by an 
adult next friend to have such administration. 
(2) Whoever the liquidating person is, whether 
the solvent partner or the trustee as repre- 
senting the bkpt. partner, he holds the 
partnership assets in trust for discharging the 
partnership liabilities, & if, to the know- 
ledge of any one dealing with the liquidating 
person, there has been any misapplication of 
such assets, the person so dealing is account- 
able for any A of the asseta which he may 
have received. 

(3) I suppose that so long as the members 
of this partnership were solvent—I mean by 
“‘ solvent ’’ were not judicially declared bkpt. 
... (VAUGHAN WILLiaMs, J.).—Re BEAU- 
CHAMP BROTHERS. Ex p. CaRR (1896), 75 
L. T. 815; 8 Mans. 207. 


4152a. Right to follow assets misapplied—Against 


party with notice of breach of trust.|—Re 
BEAUCHAMP BROTHERS, Lz p. CARR, No. 
4116a, ante. 


4165. Add. Annotation :—Distd. Re Douglas, Ex p. 


Douglas’ (James) Exors.. [1930] 1 Ch. 342. 


4167. Add. Annotation :—Consd. Re Douglas, Ex p 


Douglas’ (James) Exors., [1930] 1 Ch. 342. 


4169. Add. Annotation :—Refd. Re Howes, x p. 


Trustee, [1934] 1 Ch. 49. 


4172. Add. Annotation :—Refd. Re Wouglas, Ex p. 


Douglas’ (James) Exors., {1930} 1 Ch. 342. 


4186a. ——— 


Vol. {V.—Bankrupicy. Cases 4116a—428la. 


4188. Add. Annotation :—Refd. Re Howes, Ex p. 


Trustee, [1934] 1 Ch. 49. 


Share of deceased partner ascer- 
tained before adjudication.]—The rule that 
in the bkpcy. of a firm the exors. of a deceased 
partner may not prove in competition with 
the creditors of his surviving partners may be 
inapplicable when the share of the deceased 
partner has been ascertained before the adju- 
dication in bkpcy., & no joint liability can be 
shown to exist. On the death of a partner in 
a London firm a sum was found due to his 
estate from the surviving partners in respect 
of his share in the business, & certain claims 
& accounts between the deceased partner 
& another firm in Dundee, of which during 
his life he was also a partner, & which firm 
was after the death of the deceased partner 
a creditor of the London firm, were also com- 
pees & settled by his exors. before the 

kpcy. of the London firm :—Held: the 
proof of a debt put in by the deceased 
partner’s exors. in the bkpcy. of the London 
firm ought to be admitted.—Re Dovua.as, 
Ex p. Douauas’ (JAMES) EXEcUTORsS, [1930] 
1 Ch. 842; 142 L. T. 379; [1929] B. & OC. R. 
76; sub nom. Re DovGaias, DouaLas & HItn 
v. Myers (J. E.), 99 L. J. Ch. 97. 





4217. Add. Annotations :-—Apld. Houghton — v. 


Nothard, Lowe & Wills, [1928] A. C.1. Refd. 
Houghton v. Nothard, Lowe & Wills (1927), 
44 T. L. R. 76. 


Part XIl.-—Priority of Debts. 


4279. Add. Annotations :—Refd. Re Webb (Smith- | 
field, London, [1922] 2 Ch. 369; 


a ee tea oa eh NN 


PART XI. SECT. 6, SUB-SECT. 1. 

sa. Right to claim for money ad- 
vanced to partner aficr ineffective dis- 
solution.J—Re WALKEAM, [1926] 1 
D.L. R. 274; 680.L. R.141;7C.B.R. 
4.—CAN. 


PART XII. SECT. 1, SUB-SECT. 3. 
sb. Claim by Workmen’s Compen- 
sation Board—For arrears of payment of 
assessments. |—Claim refused.—WoORK- 
MEN’S COMPENSATION BOARD v. EDGAR, 


(1924) 3D. °L, R273; (92a) 2 
CAN ° R. 566; 20 Alta. L. oY 385.— 
80. ——~ Extent of priority.}— Re 


Ser, Hx p. WORKMEN’S COMPENSA- 
TION BOARD (Ont.), [1927] 3 D. L. R. 
802 : 8 C. B. ° 275.—CAN. 

ad. -—Applt. held as trustee 
for debenture holders a blanket mtge. 
on the property of a bkpt. which 
crystallised when the bkpcy. order was 
made & thereupon became a specific 
cha upon the property. The bkpt. 
owed the Workmen’s Compensation 
Board on an assessment for fees due 
to the Board & apple. claimed priority 
for tho mtge. in the distribution of the 
bkpt.’a assets :—Held: the Board 
not entitled to priority over ag het 
charge.— DINNING v. WORKMEN’S CoM- 
PENSATION BOARD, [1932] 1 W. W. R. 
136; 1D. L. R. 3%.—CAN. 

se. -]—WORKMEN’S COMPENSA- 
TION BOARD & DINNING v. NICHOLS, 
[1932] 2 W. W. R. $8235: 3 D. L. R. 
385 Pr 45 B. Cc. R. 241.—CAN. 

sf. ——-.}-The Hen of the Work- 
men’s Compensation Board will be 
defeated on sale of the assets by the 
trustee, where no steps have been taken 








waa | 


A.-G. v. | 4281a. 





to enforce the lien, the security has 
not been surrendered, & no statutory 
declaration under Bkpcy. Act, s. 107, 
has been filed.—Re MoTor BOvIks, 
LTD., WORKMEN'S COMPENBATION 
BOARD v. CANADIAN Cripit MEN’S 
TrusTr Assocn., (1932) 3 D. L. R. 272; 
5M. P. Kh. 309.—CAN. 


PART XII. SECT. 1, SUB-SECT. 4. 


sd. General rule.}-—The Crown has 
a prerogative right to be paid upon a 
distribution in bkpey. in peouly to 
otber unsecured creditors, but it is 
merely a right of preference in the 
administration of the cstate.—Ke 
TORONTO METAL & Wastr Co. (1921), 
67 D. lL. TR. 111; 61 0. L. R. 287; 
2C. B. R. 138.—CAN. 

sf. -J—~—Where the Crown Is 
an unsecured creditor for taxcs owing 
by bkpt., the Crown will take prefer- 
ence over all other secured creditors 
in respect of those taxes.—HKe NOEL, 
Kez me GRAVELBOURO TOWN (1922), 65 
DO. L. R. 754; 2C. B. R. 545.—CAN, 

sj. .}—Re STANDARD PHARMACY, 
Ltn., Re ALBERTA PROVINCE’S CLAIM 
(Alta.), [1926] 2 D. L. R. 300; [1926] 
1 W. W. R. 773.—CAN, 

sk. Trustee entitled to set off eines 
ment of taxes against claim of ord 
for arrears of rent.|—He GRANTHAM, 
Ez p. Doyvur, [1923] 3 D. L. R. 94; 
4C. B. R. 168.—CAN. 








4280 fi. ———- —— Water rate.}—Re 
AN ARRANGING DEBTOR, [1921] 2 
I. R. 1.—IR. 

4280 ill. ——— Light fone) CO Re 
MATHESON, Ez ie ie PRINCE LBERT 
SCE: [1924) 1 W. W. R. 129; [1924) 
1 D. '° R. 260; 18 Sask. L. R.—CAN. 
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Jackson (1932), 48 T. I. R. 261. 
‘* Local rate ’’—-Land drainage rate.] 


4280 iv. --—- Electric power rates. }— 
Re DABCKELYR’S DIELICATESBEN, [1925] 1 
DL. R. 652; 560. L. R. 140; 5 
C. RB. R. 208,.—CAN. 

4280 Crown Timber Act 
1927 (c. 38), 8. 2 (1).}—The word 
“rates ’’ in above sub-sect. means the 
price which any lUconcee ts required 
to pay for the timber to be cut under 
his Licence, & does not mean the “ taxes, 
rates, or assessments"? which under 
aed pads Act, 1927 (c. 11), 8, 125, may 
be levied or imposed upon the debtor 
or upon ag Ape eh of a bkpt. under 
any law, ominion or of the [ro- 
vince.—7?e HARDY, {1929] 1 D. L. R. 
300; 63 O. L. R. 246: 10 C. B. I. 288. 





V. 
3 


4280 vi. —-.J—Re ABER- 
NETHY-LOUGHEED LOGGING Co., [1938] 
1 Ww. W. Rh. 544.—CAN. 

bi. —— -}-—Re INTERNATIONAL 
METAL WorkKS, LTD. Hz p. R., [1925] 
1D. L. R. 309; 5C. B. RK. 378.—CAN. 


b ii, ——— ——.]—-CANADIAN CREDIT 
MEN’S TRUST ASSOON. v. HDMONTON 
CiTy, (1925) 2 D. L. R. 625; [1925] 1 








W. W. RB. 747; 21 Alta. L. R. 160; 5 
C. B. R. 587.—-CAN. 
b lil, —— Muntcipal tarzea.|-—Re 


CANADA PRESERVING Co. (Ont.), [1928] 
2D. L. R. 529: 10C. B. R. 63.—CAN. 
b iv. Necessity for nottce 
of claim.}—-The provisions of sect. 
112 (11) of Assessinent Act, R. 8. O., 
1927, as to notice of amount due for 
taxes, are, by sect. 125 of Bkpcy. Act, 
1927, made part of the Bkpcy. Act.— 
Ite CANADIAN HORSESHOE Co., [1931] 
O. R. 402; 12 C. B. R. 485.—CAN. 


ci. Business tazxes.}—Re Wrst 











Cases 4281a—4298. 


—A land drainage rate levied by a drainage 
board constituted under Land Drainage Acts, 
1861 (c. 133), & 1918 (c. 17), is a local rate 
entitled to preferential payment within 1914 
ELLWOOD, 
sub nom. Re ELLWwoop, Ex p. 
River DEE DRAINAGE BoarRD v. Hooson, 
136 L. T. 696; 


Act, s. 33 (1) 
1 Ch. 455; 


(a).—Re 


96 L. J. Ch. 170; 
B. & C. R. 53, D.C. 


4284, 


4288. After this case add :— 


——.]—-See, also, Bkpcy. (Amendment) Act, 


Add. Annotations :-—Refd. Re Webb (Smith- 
field, London, [1922] 2 Ch. 369; 
Jackson (1932), 48 T. L. R. 261. 


[1927] 


[1927] 


ENGLISH AND Empire Dicest SUPPLEMENT. 


4295a. ——- ——— Helping employer to perfect 
inventlon—Under agreement for payment 
out.of profits. ae a clerk assisted his 
master in per 
a patent had been obtained, upon an agree- 
ment to be paid out of the profits, but which 
agreement had no reference to his duties as 
clerk :—Held: he was not precluded from 


ecting an invention, for which 


proving for his remuneration as a clerk, or 


A.-G. Vv. Sm. 662 ; 


469 ; 


from receiving three months’ salary in full.— 
Re Evins, Ex 
19 L. J. Bey. 8; 
14 Sur. 405 ; ; 64 EK. R. 651. 
4298. Add. Annotation :—Consd. 

ro ae s Garage & Engineering Co. (1920), 


. HIcKIN (1850), 3 De G. & 
14 L. T. O.S. 


Moriarty v. 





19286 (c. 7), 8. 2 OL. J. K. B. 783. 
(F. EH. } & Co. (1921), 62 D. L. R. 207; 69 D. L. R. 658; 51 O. L. R. 6343 | bantkruptcy—Goods shipped within three 
60 0. L. RK. 631; 2C. 5B. H. 3.—CAN. 2C. B. R. 360.—CAN. months of bankruptcy.}—Held: the 
o il. -}—-Where a township ——.}--Re LAURANCE (1923), | 88lesman could not rank as a preferred 








or municipality is, by a provincial 
statute, made a preferred creditor in 
respect of business taxes, this prefer- 
ence disappears when the statute is 


re;-aled by a dominion statute.—dZJte 
NoRL, Hz p. GRAVELBOURG TOWN 
(1922), 65 D. L. KR. 754; 2 C. B. RK. 
545.— CAN. 








© iil. .]— A municipal 
orn: is not entitled by Bkpcy. Act, 
a. 61 (8), to priority over other oreditors 
of bkpt., for business taxes in respect 
of which no distress has been made.— 
Re CRCILIAN Co. (1922), 6y D. L. R. 


679; 510. L. R. 649; 2C. B. R. 610. 
—CAN. 
odiv. —— -}—A city is in 





respect of business tax a secure: 
creditor.—J#e MATHESON, Hx p. PRINC« 
A EERT Ciry), (1024) 1 D. L. KR. 260; 
CAR . W. R. 129; 18 Sask. L. R. 
— ——.}—Re STANDARD 
PHARMACY, LTD., fte ALBERTA ee 
VINCE’S CLAIM (Alta. ), [1926] 2 D.L. R. 
300; (1926) 1 W. W. R. 773. —CAN, 


ovi. —— Dominion taxes — Over 
taxes due to municipality.|—Held: 
Dominion taxes preferred.—te ADAMB 
SuHok Co., He p. TOWN OF PENE- 
TANGUISHENE, [1923] 4 D. L. R. 927.— 


rae 
neome tar. ]— Re LE 
Deine 1100413 D. L. R. 256.—CAN. 

o vili,. —— -J—Held:; balance of 
Income tax entitled to priority.—Re 
Orr, [1924] 2 I. R. 120.—IR. 

o ix. —— ——.)—R. v. LITHWICK 
ha (1921), 20 Exch. C. BR. 293.— 


ree 








Cx. ——jJ—Re KINGSTON AUTO 
WRECKERS, LTp. (1935), 5 F. L. J. 
(Can.) 148. —CAN. 





o xi. Poll taz.}—Re Le BLAnNc, 
11924] 3D. L. R. 256.—CAN. 
o xii. Sales tares.}—Held: the 





Crown waa entitled to priority over all 

other unsecured creditors in respect of 

sales taxos.—/te Wrst (IF. E.) .& Co. 

he 68 D. L. R. 772; 500. L. R. 
20. B. R. 3.—CAN. 


aie -——.]}+—-Held : acreditor 
could not rank as a secured creditor in 
priority to tho claim of the Crown for 
taxes on sales of goods to debtor.— te 
NICHOLSON aie & SERVICE CORPN,, 
ee L. R. 593; 4C. B. R. 692. 





—— War revenue tares.}—See cases 
in Part XII. " Sect. 1, sub-sect. 6, post. 


c xiv, Taxes “assessed prior to 
assignment.)—Held;> the city had a 
preferential lien on the goods of the 
assignor for the a taxes.— Re 
McKENZIE, [1924] 1 . W. R. 159; 
40. B. R. 492 CAN. 


ai. .}~—Held: debtor's chattels 
subject to seizure for arrears of taxes 
oy the municipality even in the hands 
the trustce.—He HARRISON (1922), 








d ii 
55 O. =H R. 196; 4C. B. R. 349.—CAN. 

d iii. ——- ‘}—-Where a landlord has 
distrained prior to bkpcy. of the tenant 
& there are taxes owing, & subsequent 
to bkpcy. the municipality gives the 
notice required ih ars “ue 112 (11) of 
Assessment Act, R. S. O., 1927, the 
municipality is entitled to ane for its 
claim upon the proceeds of the distress, 
in priority to the ctaim of the landlord 
for three months’ accelerated rent.— 
Re PATERSON (D. S.) Co., ee O. R. 


432; 3 D. I. RR. 279.—CAN 

sl. Claim of inspector of gate 
—Re MoKENzIzg, [1924] 1 » W. 1 
159; 4C. B. R. 492 ANG 


sp. Necessity for noatice—Notice toa 
custodian——Custodian becoming trustee. ] 
—Notice to a custodian who after- 
wards becomes trustee in bkpcy. is 
sufficient. notice to make a claim for 
taxes a preferred claim in boc. —Re 
ZIMMON, OTTAWA »v, Trew, [1936] 3 
D. L. R. 326.-~-CAN., 


PART XII, SECT. 1, SUB-SECT. 5. 


sr. Bias of court in favour of 
creditor }—The right of a creditor for 
arrears of wages to stand as a preferred 
creditor will be construed by the ct. 
with a bias in favour of the creditor.— 
Ite Corson SHOR Co., [1924] 1 D. L. R. 
555.— CAN. 


4285 ix. Afler judgment re- 
covered.}—The claim of & wage-carner 
to priority for his wages remains a 
claim for wages even after judgment 
has been recovered.— BALL v. THORNE 
le 460. L. R. 2613; 60D. L. R. 

85.—CAN. 

4285 x. Earned within three 
months of bankruptcy.jJ— Held: a4 
workman could only rank as a pre- 
ferred creditor for wagos earned within 
three months of the ree a eee 











v. GOODMAN (1922), 67 . 635.— 
CAN 
4285 xi, .}—Held: the 


director & president & the director & 
secretary-treasurer of bkpt. co. were 
entitled to pmority for wages or 
salarics in respect of services rendered 
to bkpt. co. during the three months 
before tho date of the assignment.— 
Re KASTERN ONTARIO MILK DUCTS 
Co., [1923] 1 D. L. R. 591: 620. L. R. 
67; 21 0. W. N. 483.—CAN. : 

4285 xii. —.jJ—Held: a 
claim for wages was not entitled to 
priority not being earned within 
three months immediately preceding 
the receiving oer aes CONTINENTAL 
PUBLISHING Co., Davis & SIM- 
MONS, [1924] 1 D. i oe 339; 4C. B. R. 
343.—CAN. 


4285 ip" tee Soe 





Re OLYMPIA CAFE 


a ee - BEDALI re )» nest) 
ae 967; (1927) 1 R. 

ae 
4285 co Commission 








payable when goods shipped—Services 
rendered more than three months befor 
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creditor in respect of such commission. 
—Re HERCULES RUBBER Co., Ez p. 


ALLAN, {1924] 1 D. L. R. 9993; 4 
C. B. Rt. 555.—CAN. 
4285 xv. Allowance for ez- 





penses.}—--Where a person is employed 
as a travelling salesman & is given his 
expenses in addition to his salary, he 
may claim to stand as a preferred 
creditor as regards both his salary & 
his expenses.—/J%?e CoRSON SHOE Co., 
(1924) 1 D. L. R. 555.—CAN. 


4285 xvi. --— Truck driver furnish- 
ing truck, gas & otl—Friority for time 
only.Jj—Held: an independent con- 
tractor in regard to the supply of the 
truck & so entitled to poem in ae 


of his services only.—— anaes [1931] 
1D. L. R. 657: 660. L. R. 313; 12 
C. B. R. 45.—CAN. 

4289 ja. jJ—A 











travelling salesman, selling goods on 
commission, was allowed by debtor co. 
to sell their goods at specified prices, 
any goods sold by him to be invoiced 
to the customer at the price at which 
he sold, & he to be allowed the dlffer- 
ence between the net price & hie selling 
price :—Held : not entitled to Deans 
—Re Spreraniry Baas, Lrp., (1923) 
1 D. R. 827; 53 0. L. R. 3553 
3 C0. B. R. 617.—CAN, 

4289 ib. ——— .})— Re VaANn- 
COUVER DrREsA Co., LTD., nee 3 
one R. 220; 44 B. C. R. 283.— 


ee 


4292 i. —-— Accountant — — Monthly 
salary— Part time employment.J)—Held : 
he was a servant & entitled to rank as 
a preferred creditor.—He GORDRAN 
FURNITURE Co., Hz p. Pome {1923] 





4p.L. R. 1198; {1923} 3 W. W. R 
4298 i, Company official _— 
Director.}—The mere fact that a 


director who claims priority for wages 
is a superior officer of a co. does not 
of itself deprive him of priority. The 
real question is whether the person 
making the claim has contracted to 
render service to the co. beyond what 
would come within the scope of hia 
duties as a statutory  officer.—Re 
EASTERN ONTARIO MILK PRODUCTS 
Co., [1923] 1 D. L. R. 591; 21 O. W.N. 
483; 52 0. L. R. 67.—CAN. 


sp. Brother of bankrupt.}—The 
amendment to the Bkpcy* Act, 1927, 
made in 1932, ae which s brother of 
the bkpt. can no longer claim for wages 
as a preferred creditor, does not apply 
where the assignment for benefit of 
creditors took place before the 1932 
amendment but the distribution is 
subsequent to the* Act.—Re MAHON, 
{1935} 1 D. L. R. 416.—CAN. 


PART XII. SECT. 1, SUB-SECT. 6. 

h i. .}+-The preferential rights of 
a landlord are restricted as provided 
by Landlord & Tenant Act, s. 38, & 
& landlord cannot claim to ser as a 





4834. After this case add :— 


Health Insurance & Unemployment posUrance:. 





Vol. IV.—Bankruptcy. 


contributions.|—See National Health Insur- 
ance Act, sacl (c. 38), 88. 4-9, 188, & Un- 


seoterred creditor in respect of sums | & Liability for workmen’s compensation.) 


voluntarily paid by him for taxes 
owns by bkpt.—Re CRYSTAL, [1926] 
2D R. 840; 59 0. L. R. 44.—CAN. 

h ii. —— Under Landlord’s kights 
(Bankruptcy) Act, 1924 (c. 12) (Alta.), 
8. 3.}-—The above sect. entitles a land- 
lord to priority to the extent of the 
amount limited [thereby over _ all 
bkpt.’s secured creditors, including the 
Crown.—Re STANDARD PHARMAOY, 
LTv., Re ALBERTA LPROVINCE’S CLAIM 


(Alta.), (1926) 2 D. L. R. 300; [1926] 
1 W. W. R. 773.—CAN, 
h iii, —— Cannot be deprived of 


preferential lien—EHacept by agreement.) 
—e MILNER, Hr p. FORBES (Ont.), 
a 2D.L.R. 988; 7C. B. R. 319.— 








si, —— Special covenant. } 
— Held: notwithstanding a clause 
in a lease as to acceleration rent, the 
landlord was only entitled to rent for 
the time the premises were occupied 
by the trustee.—-CANADIAN CREDIT 
MEN’S TRUST ASSOCN. v. MONKA (1924), 
34 B.C. R. 99. 


sn. Arrears of rent—-Priority over 
—War revenue taxcs.j—--Re SOLOMONS 
BOCHNER FuR Co., (1%2+] 1 D. L. R. 
685; 53 0.L. R. 497; 24 O. W.N. 42. 





sp. ——— ——-—.J—Tho Crown 
claiming under War Revenue Tax Act 
& a landlord for arrears of rent rank 
inter se according to their priority in 
time.—Re Davis, [19241 3 D. lL. R. 
oe 4C. B. R. 698.—CAN. - 


—— ----——- Sales tar. }—Ike CALCUS 
Co. “Lrp., Er p. McQuireg, [1925] 3 
y). "L. R. 809: 57 O. L. R. 272° 
C. B. R. 763; revag., (1925) 2 DLR. 
246.—CAN. 


ar. ——— Tares 
Income War Tar Act, 1917.}—Re 
HUMBERSTONE COAL Co., LTp., Fr p. 
NATIONAL TRUST Co., L1pb.. [1925] 3 
D. L. R. 154; (1925) 2 W. W. RR. 68; 
5 & B. R.. 7193) rensg., [1925] 1 
W.W. RR. 964; 5 C. B. I. 639.—CAN, 

st. Fees & expenses of 
trustee.j——The trustee’s elaim for his 
fees & expenses always precedes the 
Crown’s claim for taxes under War 
Revenue Tax Act, but if the landlord’s 
claim arose anterfor to that of the 
Crown, then the trustec’s claim will 
count after the landlord's & will pre- 
cede the Crown’s claim.—Ae DAvis, 
Shien 3D. L. RR. 556; 4C. B. R. 698.— 








due under 








su. —— Three months’ rent accrued 
prior to  bankruptey— Construed as 
* accrued due nert prior.’’|-—FRe Cria- 
MAN’S, LTD., [1932] 1 W. W. BR. 413; 
45 B. C. R. 474.—-CAN. : 

Ba. —— Effect of acceleration 
clause.}—The effect of sect. 126 of 
Bkpey. Act, R. S. C., 1927. is that in 
Saskatchewan the rights of a landlord 
on the bkpcy. of a tenant are governed 
by sects. 42-48 of Landlord & Tenant 
Act, R.S. S., 1930. Where, therefore, 
no rent is accrued at the date of the 
assignment in bkpcy. a landlord in 
Saskatchewan is not entitled on the 
distribution of the property of the 
bkpt. to a prior claim for three months’ 
rent. <A provision in a lease that in 
the event of the bkpcy. of the tenant 
the rent for a certain period will be 
accelerated become due at once 
cannot be relied on to prevent the 
assets of the bkpt. tenant from being 
distributed according to the bkpcy. 
laws.—NEW REGINA TRADING Co., 
LTD. v. ras Creprr MEN’s 
TRUST ASSOCN., , 11934] 8.Cc. R. 
47; 1D.L. R. Bao GAN. 


sb. ——~.}—MACNEIL (JAMES H.) & 
Sons v. WRIGHT (1933), 7 M. P. R. 
101.—CAN. 


Priority over claim for feea— 








sc. 


—In distribution the landlord’s claim 
for rent under Landlord & Tenant 
Act, 1927, 8. 37, has priority over the 
expenses & fees of the custodian & 
trustee, ag over the liability of the 
debtor under Workmen’s Compensation 
Act, R.S.0O., 1927.—Re BoLus, Ex p. 
WORKMEN’ Ss COMPENBATION Boarpd & 
JEFFERS, [1934] 2 D. L. R. 609; O. Rh. 
231. —CAN. 


ad. Landlord mortgagee—Mortgagor 
aitorned tenant.|}—By virtue of Bkpoy. 
Act, s. 126, sect. 3 of Landlord’s 
Rights (Bkpoy. ) Act, 1924, of Alberta, 
& sect. 105 of Land ‘Iitlos Act of 
Alberta, a mtgec. to whom the mtgor. 
has attorned as tenaut is entitled on the 
bkpcy. of the mtgor. to be paid out 
of the proceeds of the distrainable 
assets in the lands of tho trustee, fn 
priority to all other debts, for throe 
months’ arrears of rent, & the costs of 
distress, if any.—Re PoRTER & 
CANADIAN ANS OF eee (1930) 
1W. W. R. 61; [1930] 1 D. L. R. 909; 
11C. B. R. rie —CAN. 


sf. Covenant by tenant to pay tares & 
other expenses.|-—-A landlord can only 
rank a8 a preferred creditor in respect 
of arrears of rent, & this is so cven 
where the lease stipulates that the 
tenant shall make other payments, 
namely a portion of the taxes & costs 
of heating the premises.—-e STANLEY 
MILIs Co. (1924), 27 O. W. N. 123; 
affg., (1924]3 D LL. R. 40; 4C. BR, 


655.—CAN. 
sl. Costs of distress. |}—Re roe ae 
v, 


[1924] 1 W. W. R. 159; 4C. B 

492.—CAN. : 

PART XII. SECT. 1, SUB-SECT. 9. 
Li. sree = Debt not being debt for 


tarés, races or assessments. }-—The Crown 
in the rigni. cf w province has no 
priority over other creditors of bkpt. 
with respect, to » debt due to it which 
is not a debt for tuxus, ratos or ase8ess- 
ments.—He Carnpsicn U. F. A. Co- 
OPBRATIVE Assoon., Lip., le PRo- 
VINCE OF ALBERTA, (1925) 4 D. L. KR. 
897: [1925] 3.W. Ww, R. 651.—CAN, 
f il. ~——,]--he STANDARD 
PHARMACY, Lrp., Fle ALBERTA LPRO- 
VINCE'S CLAIM (Alta.), [1926] 2D. 1. l. 
300; [1926] 1 W. W. Rh. 773.—CAN. 


r i. Sales tares.|-——-Sales taxes 
due to the Dominion Govt. under 
Special War Revenue Act (Dom.), 
1015 (o. 8), as enacted by 10 & 1] 
Geo. 5, c. 71, are merely debtea due to 
the Crown, not expressly charged upon 
the assets of debtor.—te Wear (I, I.) 














& Co. (1921), 62 D. Le. R. 2073 50 
O. L. R. 631; 2 C. B. RK. 3.—CAN. 
ria. —— -}-—-12 & 13 Geo. V. 


(ec. "47), amending Special War ltevenune 
Act, 1915, & by sect. 17 making the 
taxes to which it refers «a Hen or charge 
ape n the property of a debtor in favour 
the Crown, & directing that this 
lien sball prevail, notwithstanding the 
provisions of the Bkpcy. Act, does not 
in terms repeal the Bkpcy. Act; & 
the repeal of sect. 17, in 1925, by 15 & 
16 Geo. V. (c. 26), s. 9, leaves the 
prerogative right to prior ee ae in 
a case of bkpcy. wutouched 
sects. 86 & 51 of the Bkpcy. Act, the 
Crown hae surrendered its prerogative 
to be paid debts due to it in priority 
to debte due to a subject, save only 
debts that fall within sect. 51, sub- 
sect. Pa ena (D.) Co., LTn., 
eed 883; 61 O. L. R. 
he ‘; . R. 338, 479.—CAN. 
—— ——. ]— Re WILNER (Ont.), 
afer L.R. 396: 8C.B. RR. 616.— 


—— ——-.}—He A. PUCCINI & 
Co., ‘fa90] 2D.L. R. 558; 630.L. R. 
2° : 10 C. B. Rr 408.—CAN. 


rid. —— ——.}—Re TYRER Co., 
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Case 4334. 


[1930] 4 o: L. R. 320; 
479.—CAN 


rie. Sales tax, income tax & 
corporation ftazx.)—The claim of tho 
Crown in right of the Dominion to 
sales tax, & income tax, & in right of 
the Province to corpn. tax, rank pari 
passu in priority to all other creditors. 
—Re ee Ick CREAM Co., LTD., 
pigs?) 4D. L. R. 7413 O. R. 772.— 


11 0. B. B. 





r ii. Charge against goods ad- 
mitted as settler's effects.}—Held: to 
take priority over the lien for costs 
given an execution  creditor.—fRe 
WILEY, Re ANTHONY SALT Co., He 
Crown’s Customs Duriks CLAIM, 
f1925) 4 D. I. R. 790; [1925] 3 
W. W. R. 683.—CAN., 

r fii, —-— Health Insurance con- 
tributions.J—On a claim for arrears 
duo in respect of Hoalth Insurance 
contributions, allezed to be recoverable 
as Crown debts ranking next after the 
usual proferential payments :—J/eld : 
Health Insurance contributions were 
recoverable only as a civil debt.—Ze 
Linpsay, [1926] N. 128.—IR 

r iv. Debt due to Land Com- 
mission,)—IIeld : a preferential debt. 
—le MALONEY, [1026] I. R. 202.—IR. 

rv. —-—— Contributions under Un- 
employment Insurance  Acts.)—Teld: 
as regards the contributions payable 
under Unemployment Insurance Act, 
1920, by a para respect of emnployod 
persons, the Minister for Industry & 
Commerce (to whom all the powers & 
duties of the Minister of Labour under 
the Act bave heen transferred) is 
ontitled to glalm, not only the priority 
given by sect. 26 (5) of the Act to the 
four months’ oer diutions imm e- 
diatcly prior to the date of adjudication 
but. is also eutitied to claim priority to 
ordluaey creditors In respect. of the 
antcrior arrears of contributions, since 
they must be placed in the same 
category as Crown debts.—lte THEN- 
NESNY, [1932] I. R. 11.—IR. 

r vi. -——,}—W., an arranging 
denier: otrocted a composition with his 
creditors whereby 5s. in the £ was 
to be paid on all his unsecured debts 
& on such portion of his partly secured 
debts as should not be covered by 
security. VThe composition was pay- 
able in three oqual instalments at 
four, eight, & twelve months respec- 
tively, from the date of confirmation 
of the offer, the first instalment being 
secured by the promissory note of the 
debtor alone & the subsequent instal- 
mnentra being secured by joint & several 
ron ey notes of the debtor & one 
suret Jeld: such a “ bil) com- 
ponitlay on”? was a “ distribution of the 
property ’’ of the arranging debtor 
within Preferential Payments in Bkpcy. 
({reland) Act, 1889 (c. 60), 8. 4, & 
accordingly tho Ministry for Industry 
& Commerce was entitled by virtue 
of the Crown prerogative to be paid 
all arrears of the debtor’s contribu- 
tions to the unemployment fund, other 
than arrears accruing during the four 
months prior to the confirmation of 
me oe in priority to all other debts. 

AN ARRANGING DEBTOR, 
11933] L "R. 202.—IR. 

sa. Surety paying Croum delt.j-—A 
surety who has paid the indebtedness 
of the principal debtor to the Crown ts 
entitled to stand in the same position 
as the Crown & to exercise its remedies 
for the recovery of the debt.-- Re PATHE 
FRERES PHONOGRAPH Co. OF a 
(1921), 64 D. L. R. 628; 500. L. R. 
644; 2C. B. RB. 21. -—CAN. 


PART XII. SECT. 1, SUB-SECT. 10. 





ord 


Fees & ex pag of trustee.}—See 
cases in Part » Sect. 5, sub-sect. 2, 
A., ante. 


Cases 4384—4357. 


4342. Add. Annotations :—Consd. Re 


43538a. —— 


emplo ari Insurance Act, 1920 (c. 30), 
ss. 5, 26 


4334a. Wite in respect of annulty for main- 


tenance of husband’s pideabiat ial ERS an 
annuity is secured to a wife by an ante- 
nuptial settlement to be expended in main- 
taining the husband’s household, the wife 
cannot, on the husband’s bkpcy., claim to 
be paid the amount in preference to the other 
creditors.— BIRKETT v. PurpoM, [1895] A. C. 
371; 11 R. 184, H. L. 


438385a, ——— ——— Bond to secure annuity taken in 


payment.|—-Where a woman lends money to 
her husband [to help him in his business] & 
then accepts from him, in lieu of the money 
lent, a bond to secure an annuity payable by 
him for her life, & he subsequently is adjudi- 
cated bkpt. or dies insolvent, she may claim 
in the bkpcy., or in the administration by the 
ct. of his estate, for the value of the annuity 
in competition with the creditors of the 
husband.—Re SLADE, CREWKERNE UNITED 
BREWERIES, LTD. v. SLADE, [1921] 1 Ch. 160 ; 
ae J. Oh. 656; 124 L. T. 232; 64 Sol. Jo. 
668. 


4886. Add. Annotations :—Consd. Re Slade, Crew- } 
kerne United Breweries v. Slade, [1921] 1 Ch. 


160. Distd. Re Cumming & West, Ha p. 
aa & Oraig v. The Trustee, [1929] 1 Oh. 
4. 

. Add. Annotation :—Refd. Re Wombwell 
(1921), 37 T. L. R. 625. 

Regent 
Finance & Guarantee Corpn. (1930), 69 
lL. Jo. 283. Refd. Re Wilson, Hz p. Sala- 
man, The Trustee v. Keith, Prowse (1925), 
133 L. T. 814; Ite Gozzett, Ex p. Messenger 
& Co. v. Trustee, [1936] 1 ‘All K. R. 79. 


4345. Add. Annotation :—Refd. Dennistoun v. 


Dennistoun (1925), 69 Sol. Jo. 477. 


4358. Add. Annotation :—Refd. Re Slade, Crew- 


kerne United Breweries v. Slade, (1921} 1 Ch. 
160. 





Debt left on deposit with debtors.] 
—A creditor for a sum of £100,000 of a firm 
of merchant bankers in mays 1918, Pade, 


ay emt | LR th at toe Am A ne My neg ae Fy a en ee ame ene —- 
* 


—-CRAWFORD & Co. v. rhs d 30, & iS aan with the co. sd. 
as security an assignment of the 
first $15,000 which should become 


ENGLISH AND Emprre Diaest SuPPLEMENT. 


with the debtors to leave the debt on deposit 
with them until Jan. 1932, at interest, with 
commission to be paid to nominees of the 
creditor—namely, O. & his family; & it 
was further agreed that O. should be credited 
with a share of the firm’s profits, which in 
fact he subsequently drew from the firm. 
In July, 1920, the debt was, by the direction 
of the creditor, transferred in the books of 
the debtors to F., who agreed with the debtors 
to leave the debt on deposit with them until 
Jan. 1932, upon the conditions expressed in 
the former agreement, as if F.’s name had 
been inserted therein instead of the name 
of the original creditor. On Feb. 24, 1926, 
F. transferred the debt in equity to O., & 
on Mar. 2, 1926, the debtors had notice of 
that assignment. On Mar. 15, 1926, a receiv- 
ing order was made against the debtors on 
their own petition, & shortly afterwards 
they were adjudicated bkpts. Between 
Mar. 2, 1926, & the date of that order F. 
became indebted to the firm in the sum of 
£15,000 for moneys expended by the firm 
between those dates in taking up accom- 
modation bills drawn by F. on & accepted by 
tbe firm for which, as between F. & the firm, 
¥. through not having supplied the necessary 
funds, was liable, F.’s liability arising in every 
case from contractual liabilities undertaken 
by F. towards the firm at dates earlier than 
Mar. 2, 1926 :—Held: upon the proper con- 
struction of the agreement of May, 1918, the 
creditor did not advance money io the debtors 
on a contract that she should receive a share 
of the profits of their business within Partner- 
ship Act, 1890 (c. 39), 8. 2 (3) (d), with the 
result that O.’s proof for the £100,000 was not 
liable to be postponed to the claims of the 
other creditors.— Re Pinto LEITE & 
NEPHEWS, Ez p. DES OLIVAES (VISCONDE), 
[1929] 1 Ch. 221 ; 98 L. J. Ch. 211; 140 L. T. 
587 ; [1928] B. & O. R. 188. 


4357. Add. Annotations :—Consd. Re Cumming 


& West, Ex p. Neilson & Craig v. The Trustee, 
{1929} 1 Ch. 634. Refd. Re Slade, Crew- 
kerne United Breweries v. Slade, [1921] 1 Ch. 
160. 


ee RN ag ee er 





See 


Solicitor—Costs of preparing 
authorised assignment. |}—Re JACOBSON, 


ti. -— ——-. 
Hunters & Co. (1817), 1 Nfid. L. R. | too 
43.—NFLD. 

t il, —— ——.)—Ferravs & GLEN 


INSOLVENT ESTATE (1831) 2 Nfld. 
L. R. 27.—NFL 

4331 i. resis creditor — Regia- 
tered certificate of judgment.}—A judr- 
ment. creditor of a bkpt., who haa 
registered a certificate of judgment 
with the district registrar, is not en- 
titled to a lien against the estate for 
the costs cnourre’ in obtaining the 
udgiment. ——Re AWOSKI Nee 66 


D. L. R. 570; aagayt W. R. 296; 
2 C. B. R. 181.—CAN 
i. -—— }—Held : the trustee 





must pay tho sheriff’ s fees & charges, 
inoluding poundage & the costs of the 
execution creditor in priority to all 
other charges or claims.—Zte TORONTO 
MeTaL & Wastx Co. (1921), 67 D. L. R. 
a) ae iL. R. 387; 2C. B. R..138, 





el. .}—The ro in 3 of C., Ltd., 
was destro ed by July, 1930, & 
the a became t. 


Aug 7 
$29, 104 was nocei vad on cre re 
insurance policies held by the co. 
Ono I. had previously sold timber to 
the oo. in which he still retained an 
interest. When the fire ocourred I. 
advanced $15,000 to the oo. on 


payable to the co. on the insurance 
policies. The assignment was not 
registered under Assi iment of Book 
Accounts Act :—Hel in view of 
sect. 2 of the 1930 Acienament regis- 
tration was tee necessary, as the money 
was * grow ing due under a specified 
contract,”’ & I. was entitled to priority 
in rospect of $15,000.—Re CAMPBELL 
RIVER MILs, Lrv., (1931) 2 DL. lh. 
946; 43 B. C. R. 477 ; on appeal, 44 
B.C. R. 412.—CAN, 


sb. Costs of action continued by 
truslee—With authority of court.}— 
Held: conte oe after the insol- 
vency prefe -—-MYERSON t. GREEN 
PP aan (1D39), 68 D. L. R. 209.— 


m i. gle N rad der poeta aoe 

—With approval of trustee—For 
auahon a f busnese after hank ipiey: 
—Held: accounts for auch goods pre 
ferred.— Re heey ade . D. L. R. 
848; 63 0. L. R. 36.—CA 


80. Afoney-lender.}—In no case can 
& person who lends money to another 
before the latter’s bkpcy. rank as Be 

referred creditor for the RT TET 
oaned.— RODDEN t. GOODMAN (1922), 
67 D. L. R. 635.—CAN. 
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Ex pn. GOLDBERG ( B.), [1927] 2 
D.L. R. 363; 8C. B. R. 258.—CAN. 

86. Arrears of maintenance of lunutic.} 
—A person of unsound mind having 
diced insolvent, arrears due for mainte- 
nance.to the institution where he had 
been kept were allowed after debta due 
to the Crown, &in priority to the taxed 
costs of his committee.—Re MAGUIRE, 
[1923] 1 I. R. 108.—IR. 

sg. Surely.J—A surety who has been 
released by the creditor on payment of 
a portion of the debt is not entitled 
to rank in preference to the creditor on 
the bkpoy. of the debtor.— Re WALKER 
& Co., Re HARTLEN, [1935] 1D. L. R. 
347.—CAN, 


PART XII. SECT. 2, SUB-SECT. 1, 

4335 vili. Payment of debt 
by wife as surety for husband.}—Held : 
wife not a deferred creditor.—/Jte 
BARRON, Ez p. BARRON, [1924) 4 
D.L. R. 1807; 4C. B. R. 6284.—CAN. 


PART XII. SECT. 2, SUB-SECT. 8. 
sonal 








uded.}—-BIRKETT 
LTA, [1831] 8 D. ‘L. R. royeae 


Vol. IV.—Bankruptcy. Cases 4866a-——4559a. 


Part Xlll.—Distribution of Estate and Payment of Dividends. 


4366a. Agreement for distribution contrary to 
bankruptcy laws—Void.|—-STAINES v. WAIN- 
WRIGHT (1839), 6 Bing. N. C. 174; 8 Scott, 
280; 9L. J.C. P.107; 133 E. R. 68. 

Annotation :—Distd. Prince v. Haworth, (1905) 2 K. B. 768. 


4372a. Creditors for annual interest—Appropriation 
of dividends.|—-In cases where the Official 
Receiver is acting as trustee, an arrangement 
exists between the Board of Inland Revenue 
& the Bkpcy. Dept. whereby creditors for 
annual interest are entitled to prove gross, 
& to appropriate any dividends received in 
the bkpcy. against principal until 20s. in the 
£ thereon has been paid. Such arrangement 
was not intended to apply only where the 
trustee is an Official Receiver, but also to 
outside trustees, & is likewise applicable to 
cases of composition or schemes of arrange- 
ment under the Bkpcy. Acts.— Re BEECHAM 
WELLES v. TRUSTER, [1934] B. & C. R. 188. 


4877a. Final dividend—-Duty to give notice— 
Sufficiency of p: oof of posting.]—On Jan. 30, 
1933, the trus:ee in bkpcy. wrote to the 
creditors asking for a proof of their debt. 
On Feb. 24, the trustee wrote again saying 
that he understood that the creditors had a 
charge upon certain land of the bkpt. & 
asked for particulars. The creditors replicd 
with some details of the charge, but put in no 
proof. In Nov. 1935, the creditors wrote 
again, & in Feb. 1936, a proof was put in. 
The creditors denied that they had received 
the statutory notice under 1914 At, s. 67, 
which the trustee proved he had eg 
on Dec. 10, 1983. The creditors allege 


the reason for their delay that they boliewed. 


a negotiation was in progress for the sale 
of the land :—Held: (1) proof of posting 
was sufficient compliance with sect. 67, 
& the creditors were not entitled to claim ; 
(2) in the exceptional circumstances of the 
case the creditors should be given seven days 
in which to establish the claim upon paying 
the costs of the motion.—Re PAVYER, 
Brown, Son & VARDY v. TRUSTEE, [1936] 1 
All BE. R. 668 ; sub nom. Re PavyvER, Ex p. 
Brown, Son & Varpy v. TRUSTER, 52 
T. L. RR. 383. 

Add. Annotations :—Apld. Re Home & 
Colonial Insce. (1928), 44 T. L. R. 718. 
Expld. Le Wells, Swinburne-Hanham v. 
Howard (1932), 48 T. L. R. 617. Refd. 
Re Gurwiez, Fz p. Trustee (1919), 88 L. J. 
Kk. B. 740; Lazard Bros. & Co. v. Banque 
Industrielle de Moscou, Lazard Bros. & Co. 
v. Midland Bank, Ltd. (1931), 101 L. J. K. B. 
65; Re Russian Bank for Foreign Trade, 
[1933] Ch. 745; Russian & English Bank v. 
Baring Bros. & Co. ., {1936] 1 All EH. R. 505. 


4432. Add. Annotations :—Consd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358. Refd. te Fentou (No. 2), Ha p. Fenton 
Textile Assoen., I.td., [1932] 1 Ch. 178. 

4438. Add. Annotation :—Distd. Re Lloulder, [1929] 
1] Ch. 205 

4484a. ——— Proof subsequently reduced.|— lve 
SEARLE, HOARE & Co, No. 321 0a, ante 


4403. 


4487. Add. Annotation :—Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [{1¥28] P. 118. 
4494. Add. Annotation:—Refd. Re Home & 


Colonial Insce. (192), 44 T. L. R. 718. 


Part XIV.—Administration in Bankruptcy of Estates of 
deceased Insolvents. 


4545. Add. Annolalion :—N.F. Latter v. Juckes 
(1926), 42 T. L. R. 723. 

4547. Add. Annotation:—-Refd. [Re  Sarjeant, 
[1923] 2 Ch. 302. 


4549. Add. Annotation :—Refd. A.-G. v. Jackson 
(1932), 48 T. L. R. 261. 

4551. Add. Annotation :—Refd. Re Cockell, Jack- 
son v. A.-G., [1931] 1 Ch. 389. 

4555a. Adjudication before death.]— 
Debts incurred for necessaries by a bkpt. 
after adjudication, & also funeral expenses 








to a reasonable amount, may properly be. 


paid out of money accumulated by the bkpt. 
since the adjudication. 
The sect. goes es deprive the bkpt. of unos? 


PART XIII. SECT. 1. 
4361 ii. Lex loci applicable 








PART XIII. ‘SECT. 3, SUB- SECT. 2. 
sp. Creditor proving lute. }—Right of 
creditor who proves ae id aula 


fruits of his personal exertions which are 
necessary to enable him to live; in other 
words it is only the surplus over & above that 
which vests in the trustee (TomLin, J.).— 
Re WALTER, SLOCOCK t OFFICIAL RECEIVER, 
[1929] 1 Ch. a 98 I. J. Ch. 403; 141 
L. T. 319; [1929] B. & C. RR. 68. 

4556. Add. Annoiations :—Refd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369; A.-G. wv. 
Jackson (1932), 48 T. L. HK. 261. 

4559a. Administration of estate of undis- 
charged bankrupt—Right to after-acquired 
property.|—Jte SARJEANT, No. 1808a, ante. | 

—-—-.]—See, now, Bkpcy. (Amend- 

ment) Act, 1926 (c. 7), 8. 3. 











(927) LAD. L. It. 375; 59 N. - ‘It. 


pike XIV. SECT. 1, SUB-SECT. 1. 


to debt situated in another Province.)— 
When a party is made bkpt. in one 
Province the law applicable to the 
divisibility of a debt situated in another 
Province is the law of the latter Pro- 
vince. A dividend is situated at the 
head office of the penne ae de- 
claring tt.—Re SAWTELL, Mon: 
TREAL BANK Sais 2 D. a R. 392; 


O. R. 295.—GAN 


J.8. 


dividends.—Re PETRis (H 


W.), 
Ex np. BARBER, [1938] 1 D. L. R. Ered 
CAN. 


PART XIIl. SECT. 8. 


sf. ha het in county pout 


to recov patd in error.}-——-Held 


t maintainable, ait not being open to 
the, ju a he dge to behind the declared 
end.—Mc ENNAN ©. CARTER, 


4] 


Time of insolvency.)-~- Upon a 
eatitian for the administration in 
bkpcy. of a deceased debtor’s estate it 
is sufficient to establish that the estate 
was {insolvent at the date of the hearing 
of the tag —e NONMUS (ALFRED) 


(1929) S. R. N.S, W. 830; 46 
wes we N. 111; 14. B.C. 39.—~ 
AUS. 
ltl 


Cases 4578a—4665a. 


ENGLISH AND Empire Dicest SuPPLEMENT. 


Part XVi.—Miscellaneous Practice and Procedure. 


4578a. Motion to declare property part of bank- 
rupt’s estate—-Who may appear.}—On the 
hearing of an application by the trustee in 
the pais to declare certain property 
alleged to have been transferred by the bkpt. 
to resps. to be part of the bkpt.’s estate, 
objection was taken to the motion being 


heard on the ground that certain of the. 


property claimed by the trustee had been 
sold by resps. to the parties taking the objec- 
tion, & that no notice of motion had been 
served upon them.:-—-Held: the objection 
must fail; any order made upon the motion 
would affect only the right of the trustee & 
resps., & would not affect the rights of any 
other person; & the parties taking the 
objection had no locus standi to be heard.— 
Ite VON WEHISSENFELD, Ea p. HENDRY (1892), 
9 Morr. 30. 


Annolation :-—Refd. Re Hirth, Hx p. Official Receiver (1899), 
68 L. J. Q. B. 287. 


4578b. Appearance of infant on motion—Appoint- 
ment of guardian ad litem.]—(1) Where it is 
desired to bring an infant before the ct. the 


proper course is to apply for the appoint-' 


ment of a guardian ad litem for that purpose. 

(2) Where, on an appeal from a County Ct., 
the Div. Ct. in bkpcy. directs such appeal to 
stand over in order that certain persons, 
some of whom are infats, may be made 
parties, it would appear that application for 
the appointment of a guardian ad litem 
should be made to the County Ct.—Re 
aa Ex p. TRUSTEE (1887), 3 Morr. 


Annotation :—Asto(1) Folld. Re Dent, Ez p. Trustee (1922), 
92 L. J. Ch. 106, 


@ 
4585. Add. Annotation :-—-Expld. Re Gay, Trustee 


v. Bennett & Georges Tiard (1931), 101 
]. J. Ch. 127. 
(That case did not decide the point. The 


headnote is inaccurate. It ought not to 
have been reported, per FARWELL, J.) 


4586a. -]}—A notice of motion seeking 
personal relief against a foreigner cannot be 
served out of the jurisdiction, & in such a 
case the ct. cannot give leave to serve resp. 
abroad.—Jte Gay, TRUSTEE v. BENNETT, 
(A. A.) & GEorGES TIARD (1931), 101 L. J. Ch. 
127; [1931] B. & C. Rh. 46. 

4594. Add. Annotation :—Consd. Re Debtor (No. 
29 of 1931), [1934] Ch. 280. 

4612a. Prim& facie evidence of fraudulent pre- 
ference—No right to appeal reserving right to 
call rebutting evidence.|—Where a trustee in 
bkpcy. has called evidence in support of a 
charge of fraudulent preference by the bkpt., 
resp. must elect either to call rebutting 
evidence, or to conclude his case on the 
footing that the evidence given is the only 
evidence. He cannot by agreement with his 
eppone & by leave of the county ct. judge 
obtain an adjournment & lodge an appeal, 
reserving the right to call rebutting evidence 











in case the appeal should result in favour of 
the trustee.—Re MOYNIHAN, Bx p. TRUSTEE, 
[1930] 2 Ch. 356; 99 L. J. Ch. 26; 143 L. T. 
703; [1929] B. & C. R. 116, D.C. 


4618a. ——— Objection by one party.}—PRACTICE 
_ Norte, [1899] W. N. 121. 


4688. Add. Annotation :—Refd. Re Drage, Palmer 
& Roberts v. Knight (1926), 184 L. T. 765. 


4637. Add. Annotation :—Apld. R. v. Tuttle (1929), 
140 L. T. 701. 


4637a. Admission at preliminary examination— 
On criminal charge of misappropriating funds. ] 
—The accused, who was a trustee under a 
will, was charged with having in Mar. 1916, 
fraudulently converted to his own use certain 
shares deposited with him by a co-trustee. 
In an affidavit filed by the accused in defence 
to proceedings for an account commenced 
against him by the co-trustee in the Ch. 
Div. the accused swore that he had, with 
the approval of his co-trustee, invested the 
capital in his own business. Subsequently, 
in his preliminary examination in bkpcy., 
he made admissions to the Official Receiver 
in regard to the disposition of the capital 
by him. He was indicted for fraudulent con- 
version as a trustee under Larceny Act, 
1916 (c. 50), s. 21, but the judge, on his notice 
being brought to the fact that that Act was 
not in force at the time when the offence was 
alleged to have been committed, allowed 
the indictment to be amended by the sub- 
stitution of Larceny Act, 1861 (c. 96), s. 80, 
for the later statute. The two statutes define 
the offence in almost precisely the same 
words :—Held: the admissions in the pre- 
liminary examination in bkpcy. were not 
admissions made ‘in any compulsory 
examination or deposition before any court 
on the hearing of any matter in bkpcy.,”’ 
& could, therefore, be given in evidence at 
the trial without infringing Larceny Act, 
1916 (c. 50), 8s. 43 (8).—R. v. TUTTLE (1929), 
1401. T. 701; 45 T. L. R. 357; 21 Cr. App. 
Rep. 85; 28 Cox, C. C. 610, C. O. A. 


4638. Add. Annotation :—Refd. Re Drage, Palmer 
& Roberts v. Knight (1926), 184 L. T. 765. 

4638a. Deposition—Admissibility against deponent 
in other proceedings.|—A deposition of a 
witness, taken in the Ct. of Bkpcy. for one 
purpose, & filed, may be used against him as 
an admission in any other proceeding in the 
matter of the same bkpcy.—-Re CooPER, 
v2 p. HALL (1882), 19 Ch. D. 580; 51 
L. J. Ch. 556; 46 L. T. 549, C. A. 

Annotation :—Refd. Bevis v. Bevis, [1935] P. 86. 

4665. Add. Annotation :—Consd. fe Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

4665a. Necessary before other side entitled to 
refer to contents.]|—On June 29, 1923, resps., 
having received from bkpt. an order for 











PART XVI, SECT. 3, SUB-SECT. 1. 

4606 i. Part of examination.J—A 
ortion merely of an examination under 
kpoy. Act of a person alleged to have 
property of debtor in his possession 
cannot be admitted in evidenoe in 
collateral proceedings.—HOULDING v. 
CANADIAN CREDIT MEN'S TRUST 
ARBSOCN., LTD., [1921] 2 W. W. R. 899 3 


14 Sask. L. R 356.—CAN. 
d i. .}-Powers under 
Presidency Towns Insolvency Act, 
a. 36, are not to be used when parties 
are litigation, as an extra method 
of discovery in addition to the ane 
facilities for discovery enjoyed by 
tigante under the Code of 


o ary 
Civil -Procedure.-SarnaT KuMaR Ray 
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v. NaBIN CHANDRA RaM CHANDRA 
SHAKA (1928), IL. R. 56 Calo, 
667.—IND. 


PART XVI SECT. 8, SUB-SECT. 2. 
sj. Motion for trial of bankruptcy 
action— Adjournmens to take oral evi- 
k-Re Fourton, [1925] 4 D. L. R. 


dence. 
1001.—CAN. 


goods, on the same day delivered them to 
bkpt. together with an invoice bearing the 
same date, which subsequently at bkpt.’s 
request was post-dated to July 10. On 
July 20, bkpt., although fully realising his 
insolvency, sent to resps. & to 107 other 
creditors cheques which were all post-dated 
to July 31 in settlement of their several 
accounts. On July 31 bkpt. gave notice to 
his creditors that he was about to suspend 
payment. Not one of those post-dated 
cheques was paid on presentation; but on 
July 30, the day preceding the act of bkpcy., 
bkpt. paid in cash to resps., who had no 
knowledge of bkpt.’s financial difficulties, 
the amount he owed them less discount. 
On Aug. 30, 1923, on a creditor’s petition 
presented on Aug. 3, an order of adjudication 
was made against bkpt. Upon a motion by 
the trustee in bkpcy. for a declaration that 
the payment to resps. was a fraudulent 
preference under 1914 Act, s. 44 (1), resps. 
filed an affidavit in opposition, which con- 
tained statements which revealed a volun- 
tary offer on July 30 on the part of bkpt. to 
resps. to pay the amount due to them in cash ; 
& the questica was then raised whether the 
trustee had the right, which he claimed, to 
read those statements as admissions by 
resps. of the absence of pressure & of the 
entirely voluntary nature of the payment :— 
Held: (1) the practice in the Bkpcy. Ct., 
differing in this respect from the practice in 


the Ch. Div., was that where an affidavit had. 
been filed by a resp. to an application, applt.: 


was only entitled to refer to the contents 
thereof after resp. on opening his case had 
elected to read it; (2) where 2 bkpt. in 
imminent expectation of bkpcy. volus‘arily 
pays a particular creditor with the rezuit 
of giving him a preference in fact, & the 
reason for such payment is unexplained, u 
prima facie case of fraudulent preference is 
established ; therefore, the trustee having 
proved a prima facie case of fraudulent 
preference & the creditors having withdrawn 
their affidavit in opposition, & there being 
therefore no evidence to the contrary, the 
trustee was entitled to succeed on his appli- 
cation.—Re CoHen, Lez p. Trusree, [1924] 
2 Ch. 515; 94L. J. Ch. 73; (19241 8B.&C. BR. 
143; sub nom. Re COHEN, "Ex p. TRUSTEE v 

Snow (W. R.) & Co., 69 Sol. Jo. 35, OC, A. 


Vol. IV.— Bankruptcy. 


4719. Add. 


4755a. 


Cases 4665a—4772b. 


of time.]—In the circumstances :—Held : 
solr.’s petition that his bill might be paid Wes 
not barred by the fact that the items occurred 
more than six years before the demand for 
payment.—fRe Fisner, Hx p. BRUTTON (1845), 
De G. 116; 1 New Pract. Cas. 159; 14 
L. J. Bey. 15; 41. T. O. S. 821; 9 Jur. 96. 


4705. Add. Annotation :—Refd. Knight v. Knight, 


[1925] Ch. 835. 


4714a. Direction as to costs as between trustee & 


claimant against estate—-Should not be in- 
cluded in order settling rights of parties. ]— 
It is not, as a general rule, necessary or 
desirable that the order which determines a 
contest between a trustee & a person making 
claims against the estate should contain any 
direction as to the manner in which the costs 
of the trustee or costs which he is ordered to 
pay should be dealt with as between the 
trustee & the estate.—‘'‘ Practick NOTE ”’ 
(1930), 47 T. L. R. 88; eaub nom. Re Simms, 
oF p. QUAIFE (A. E.), [1929-30] B. & C. R. 
76. 


Annotation :--Consd. Re Andrew, 
Official Receiver v. Standard Range & 
Foundry Co., [1986] 3 All I. R. 450. 

Fees for leading counsel—Opposition 
to approval of composition scheme.]—A 
debtor commenced an action against three 
creditors, who were represented by the same 
solrs., & on the hearing of an application 
to approve a scheme of composition separate 
counsel were engaged for each. The position 
of one of the crediters, if the scheme had bcen 
approved, would have been far more serious 
than that of the other two, & the solrs. en- 
gaged a leading counsel to appear for him. 
The application was dismissed, & the registrar 
ordered that the costs of the proceedings be 
taxed & paid out of the bkpt.’s estate. The 
taxing master, being of opinion that there 
should be no discrimination between the three 
creditors, disallowed the whole of the costs 
incurred in briefing leading counsel :-—Held : 
the taxing master ought to have considered 
the position of each creditor separately &, in 
the circumstances of the case, have allowed 
the costs of briefing leading counsel.——/te 
Potts, Ex p. PsTeIn v. TRUSTEE & BANK- 
ruepT, [1985] Ch. 3384; 104 L. J. Ch. 49; 
152 L. T. 456; [1934] B. & C. R. 142. 








Annotations :— As to (2) Distd. Re Drace, Palmer & Moves Ve 
Ex pid. Re M. I. 
(I do not ries that the eee 
in In re Cohen ‘accurately sets out what is the result of 
that case, per Lord Hanworth, M.J.). 
Gresham Trust, Ltd., [1934] A. ©. 252. 


4871. Add. Annotation :—Refd. Re Cohen, Ea p. 4772b 


oe caaar 134 L. T. 765. 
Ltd., [1933] 542, 


Trustee, [1924] 2 Ch. 515. 
47040. 








‘PART xv ‘SECT. 4. 
der— Fescission—Non- 
isclosure of true state of affairs.J— 
Re GORDON BROTHERS, TD., (Ont.) 
a 8D.L.R.131; 7C. B. R.576.— 


PART XVI. SECT, 5, SUB-SECT. 1. 
ji. -+-Held: as the 
work done by the solr. in collecting the 
debte due to debtor was of real benefit 
to his estate, & was done with the 








T. mR 155. nt 





Trust, 4772a. —— 


Dbtd. Peat v. 134 B. R. 


Whether barred by lapse | 


sn. Of successful application for 
recovery of open y intrusted to bank- 
rupt— Payo le O estate.J—Re 
ee & Gien (Ont.), [1926] 3 
.-R. 407; 7C. B. R. 631; varying, 
(1026) 2 D. L. R. 1025. —CAN. 


so. Of By oereainos under the Act— 


Costs of action trustee.J}—-Re ARH 
ESTATE, [1934] 1 . W. RR. 540.—CAN. 


fees— Estate not realised py trustee. Lees 
Re CAPLAN, [1925] 3 D. L. R. 964; 5 
C. B. R. 826. —CAN 


Levy for pneth2On what pay- 
ve wader ~The provision for & 
43 





sp. fti ee of aolicttor-—Amount of 


771a. ——.}]—- WILLASFY v. MASHITER 
(1834), 3 My. & K. 293; 40 W. R. 112. 
}—WHALLEY v. WILLIAMSON 


(1843), 6 Man. & G. 269; 6 Scott, N. R. 948 ; 
804. 


——— ———.]-—SHEA  v. 
PEILE (1858), 25 Beav. 561 ; 


BoscuErri, Fe 
63 FB. 1, 751. 


levy for expenses of superintendent in 

Bkpcy. Act, 8. 126A, on all payments 

made by the trustee extends only to 
ayments made hy the trustee as such 

Kein in the course of the adminolstration.— 

Re COLONIAL MANUFACTURING CoO.,, 

Ex BANK OF NOVA Scoria, [1934] 1 

f. R. 703; O. BR. 116.—- CAN. 


sd. Hees of trustee's ee a 
tatian.J—Bkpecy. Act, 1927, 8. 162, 
does not Iimft the amount of the fees 
payable to the trustes’s solr. but only 
the amount they may be Increased by 
the inspec ‘tors.—Re LINTON & genet ATh 
Co.’s ESTATE, en eS 1D. 1L, 137 
11M. BP. lt. 20 


Cases 4790a- 485la. ENGLISH AND Emprre Dicest SUPPLEMENT. 


Sect. 6.—OTHER CASES. 


4790a. Bankruptcy matter in which infant 





interested—Chancery practice relating to 
infants applicable.|—‘‘ PracTicE Notz#,”’ 
[1930] W. N. 254; {1931] B. & O. R. 44. 


Part XVII.—Appeals. 


4794. Add. Annotations :—Folld. Re Andrews, 
Official Receiver (Trustee) v. Standard Range 
& Foundry Co., [1936] 2 All E. R. 750. Refd. 
ie Griffiths, Jones v. Jenkins, [1926] Ch. 
1007. 


4794a. —-— .}—In a bkpcy. matter the 
county ct. judge stated a case for the opinion 
of the High Ct. on three questions. The case 
was argued before a judge in the Ch. Div., 
who held that the first question was con- 
cluded by previous decisions of that division, 
& the second & third questions did not there- 
fore arise. The operative part of the order 
as drawn up dealt only with costs :—Held: 
this was a decision of the High Ct. & not of 
the county ct. within 1914 Act, s. 108 (2), & 
an appeal therefrom lay to the Ct. of Appeal. 
—Ike ANDREWS, Fx p. OFFICIAL JECEIVER 
(TRUSTEE) v. STANDARD RANGE & FOUNDRY 
Co., Lrp., [1986] 2 All FE. R. 750; 80 Sol. Jo. 
. 594, C. A. 

4808a. Who Is ‘‘ person aggrieved.’’]—A person 
who alleges himself to be a creditor under a 

' bkpcy., but who has omitted for several 
years to prove his debt in she regular way, is 
not a ‘‘ person aggrieved’ within Bkpcy. 
Act, 1869 (c. 71), 8. 71, by the refusal to make 
an order the result of which, if made, would 
be to increase the assets available for the 
creditors, & is, therefore, not entitled to 
appeal from the refusal—Re Woops, Ez p. 








PART XVII. SECT. 1. 


JONNSTONE, [1925] 3 D. L. R. 1050; 


Dirron (1879), 11 Ch. D. 56; 40 L. T. 297; 
27 W. R. 401, C. A. 
Annotations  Expld. Re Sidebotham, Hz 
(1880), 14 Ch. D. 458, C. A. Distd. 
Stephenson (1894), 63 L. J. Q. B. 570. 
4808b. -J—He Burn (J.), Ex p. DAWSON 
(I. N. de V.), MCCLELLAN (H. T.) & TRUSTEE, 
No. 6318a, post. 


4817. Add. Annotation :—Refd. Rodriques v. Bake- 
well & Salmon, [1934] 1 K. B. 668. 


p. Sidebotham 
Re Langtry, Hz p. 





4818. Add. Annotation :--Refd. Re Mathieson 
(1926), 70 Sol. Jo. 1161. 

4819. Add. Annotation :—Refd. Re Mathieson 
(1926), 70 Sol. Jo. 1161. 

4836. Add. Annotation :—Refd. Re A Debtor, 


[1928] Ch. 199. 


4850. Add. Annotation :—Consd. Bottomley v. 


West Derby Assessment Committee, etc. 


(1931), 47 T. L. R. 468. 


4851a. From refusal of application.|—On 
Dec. 31, 1935, a secured creditor gave notice 
to a trustee in bkpcy. calling upon him to 
exercise his right of election under 1914 Act, 
Sched. IL, r. 13 (c). In June, 1936, the 
trustee applied for an extension of the time 
within which to exercise his election. The 
application was dismissed on June 25, 1936, 
& the trustee was ordered to pay the creditors’ 
costs. After some correspondence the order 
was drawn up dismissing the application & 





[1928] 3 D. T.. R 937; [19281 S.C. R. 
419; 10 C. B. R. 203.—CAN. 


sr. From reyistrar in insolvency— To 
ve exercising insolvency jurisdiction 
—Order for attendance of witness.)— 
SaRAT KUMAR RAY vo. NABIN CHANDRA 
RAM CHANDRA SHAKA (1928), I. L. R. 

st. Krom judge in insolvency—To 
Divisional Bench.)--SaARraT KUMAR Ray 
v. NABIN CHANDRA RAM CHANDRA 
Pe (1928), I. L. R. 56 Cale. 667.— 


sv. From Divisional Bench—To Full 
Bench.}—-SARAT KUMAR RAY v. NABIN 
CHANDRA RAM CHANDRA SHAKA (1928), 
I. L. R. 56 Cale. 667.—-IND. 

sw. 7'o Supreme Court—When appeal 
lies.J—In bkpcy. mattors an appeal 
from the Appeal Ct. to the Supreme 
Ct. only lies In matters of general 
importance which are open to doubt.— 
Re ScHULTK-UNITED, LTp., [1934] 4 
D. L. R. 252.—OAN., 

8x. ——.]-—The competenvy of 
the Supreme Ct. of Canada in bkpcy. 
proceedings is to be looked for ex- 
clusively in the Bkpcy. Act, & the rules 
propery made under it; it is not con- 
rolled by the sects. of the Supreme 
Ct. Act dealing with the Ct.’s ordinary 
jurisdiction.—Re COoLLInes, rp. 
CoLuinecs & MURPHY (No. 1), [1936] 
S. 0. R. 6093; 1D. L. R. 225.—CAN. 





PART XVII. SECT. 2. 

sz. Order oe amount exceeding 
$500.}—-An appeal lies on the question 
whether a creditor for an amount over 
$500 shall be entitled to rank on 
bkpt.'s estate as a secured creditor or 
merely as an ordinary creditor, being 
an appeal involving an amount exceed- 
ing §$300.—APEX LUMBER Co. ov. 


[1925] 3 W. W. R. 360.—CAN. 

sa. Order on question of procedure. ]— 
No appeal lies from a decision cn a 
question of procedure.—WINTER v. 
CAPILANO TIMBER Co. (1926), 37 
B.C. RR. 91; [1926] 2W. W. R. 536.— 
Cc 


PART XVII. SECT. 3. 


4815 i. Application for leave—Within 
what time—Hatension of time— Leave 
to appeal to Supreme Court of Canade.)— 
Re Hupvson FasHION SHOPPE, LTD., 
Ex p. Royal Dress Co., (1926) 1 
D.L. R. 515; 58 O. L. R. 298.—CAN, 

so. Gruunds for granting leave— 
Landlord’s preferential claim for rent 
endangered—By claim of Crown— Under 
War Revenue Act, 1915.}—Re CaLcus 
Co., LTp., (1925) 2 D. L. R. 2283 5 
Cc. B. R. 514.—CAN. 

sd. Question of great importance 
& general interest. }— BoILyv. MONULTY, 
(1927) 2D. L. R. 1010; (1927) S.C. R. 
275.—CAN. 


ag. Whether hotel-keeper ‘‘trader ”’ 
within Landlord. & Tenant Act, 
c. S. N. B., 1903 (ec. 153), 8. 47.}—Re 
HotTeL DuUNLOP, LTD., QUINN wv. 
GUERNSEY, [1927) 1 D. L. R. 810; 
{[1927) 8. C. R. 134.—CAN. 

sj. —— Question of construction. }— 
Held: leave to appeal should be 
gravted. Among other questions, the 
meaning of the word ‘‘ settlements ’’ 
in Bkpey. Act, s. 60, appears to be 
involved in this appeal, the point being 
whether this word should receive the 
game construction as that given to it 
under the English Bkpcy Act, 1914 
(c. 59), 8. 42.—GARSON v. CANADIAN 
CREDIT MEN’S TRUST ASSOCN., LTD., 
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sk. —— Order adjudging debtor bank- 
rupt.J}—A judge of the Supreme Ct. of 
Canada is competent, under sect. 174 
of Bkpcy. Act, to grant leave to 
appeal from the judgment of an appel- 
late ct. affirming an order rendered 
by a bkpcy. ct. by which a debtor was 
pojucre a bkpt. Even although no 
actual amount may be in controversy, 
such an appeal involves the future 
rights both of the creditor & of the 
debtor, which are directly affected by 
the bkpcy. proceedings following as a 
consequence of the order.—DUBROFSKI 
v. VIGER Co, & PERRAS, [1933] S.C. R. 
218; 4D. L. RK. 66.—CAN. 
_ 8m. Appeal to nde eid Court—W hat 
ts ‘‘ proceeding.’’]}—Pltf.’s tenant made 
an assignment under Bkpcy. Act, 
R. 8. O., 1927, & deft. was appointed 
trustee. Pitf. claimed the amount of 
three months’ rent & obtained leave, 
under sect. 24 of Bkpcy. Act, to com- 
mence an action in the King’s Rench 
Ct., Sask. Pltf. recovered qucement 
at trial, which was reversed by the 
Ct. of Appeal, which dismissed its 
Pltf. appealed to the Supreme 
Ct. of Canada. Deft. movéd to quash 
the appeal for want of jurisdiction, on 
the ground that the Judgment appealed 
from was in a proceeding under Kpcy: 
Act & no special leave to opr cel ad 
been obtained under sect. 174 thereof: 
—RHeld: the motion to quash should 
be dismissed; said sect. 174 had no 
application, the action not falling 
within the description therein, ‘‘ pro- 
ceedi under this Act.”—NEW : 
GINA TRADING Co., LTD. v. CANADIAN 
Crepirr MEN’s TRUST ASSOON., LTD., 
[1933] 8S. C. R. 453; [1933] 1 W. W. R. 
492; 4D. L. R. 812.—CAN. 


4878a. 


4996a. 
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4855 ii. 
tion to a judge of this ct for leave to 


containing provisions by which the trustee 
should be reimbursed out of the estate for 
the costs which he had been ordered to pay. 
On Aug. 5, 1936, notice of appeal was given. 
The creditors raised a preliminary objection 
that the notice of appeal was out of time under 
Bkpcy. Rules, 1915, r. 130. The trustee 
contended that the direction as to costs had 
the effect of making the order a compound 
& not a simple order, & that he was entitled 
to see the order before making up his mind 
as to an appeal :—Held: the refusal of the 
application for extension of time was a simple 
refusal & the appeal ought to have been 
brought within 21 days of such refusal.—- 
Re Butmer, INLAND REVENUE Comrs. & 
TRUSTEE v. NATIONAL PROVINCIAL BANK, 
LrD., [1936] 3 All KE. R. 366; 80 Sol. Jo. 993. 


4857. Add. Annotation :—Refd. Re Barley, [1923] 


1 Ch. 177. 


4860. Add. Annotation :—Consd. Re Barley, [1923) 


1 Ch. 177. 


4869. Add. Annotation :—Consd. Re Barley, [1923] 


1 Ch. 177. 


4878. Add. Annot::tion :—Consd. Re Barley, [1923] 


1 Ch. 177. 
4876. Add. Annotation :—Refd. Re Barley, [1923] 

1 Ch. 177. 
o|--Re MuscovitcH, Ha p. 








MuscovitcH v. OFrricraAlL RECEIVER, [1938 | 
4 All E. BR. 570. 


Vol. IV.—Bankruptcy. Cases 485la—5035a. 


4888. Add. Annotation :—Consd. Re Barley, [1923] 


1 Ch. 177. 

4894. Add. Annoialion :—-Refd. Re Barley, [1923] 
1 Ch. 177. 

4901a. ——_- ——— Two receiving orders—Separate 


appeals.]—Where receiving orders have been 
made in two separate cts. & appeals are 
presented against each, the Ct. of Appeal will 
in a proper case dispense with security for 
costs in one of the appeals.—Re DEBTOR 
[1934-5] B. & C. R. 212, C. A. 

4907a. —— —— Appeal by Poor Person. ]— 
On an appeal by a poor person from the 
dismissal of a motion in bkpcy., the deposit 
pursuant to Bkpcy. Rules, r. 131, must be 
paid before the appeal is entered. The 
exception of bkpcy. proceedings in R. S. C., 
Ord. 16, r. 22, is imported into r. 31F.—Re 
DEBTOR (1982), 74 Tu. Jo. 291.—C. A. 

4910. dd. Annotation :-—Consd. Re Debtor (No. 
29 of 1931), [1084] Ch. 280. 

4911. Add. Annotation :-—Consd. Re Debtor, Peti- 
tioning Creditor v. Debtor (No. 29 of 1931] 
(1933), 102 L. J. Ch. 348, 

4914a. —-— Point not taken in court below.}— 
Re DEBTOR (No. 16 oF 1922), Ha p. THw 
DesTor, No. 875a, ante. 





nee 


Sect. 10.—OTHER CASES, 
4970a. Appeal from county court—Documents to 
be supplied.|—Practicn Nore, [1932] W. N. 
172; 174 L. T. Jo. 46. 


Part XVIII.—-Order of Discharge. 


To statutory cross-reference add :—" Sec, also, Bkpcy. (Amendment) Act, 1914 (¢. 7), 3. 1.” 





Discretion of court to hear creditor. |-— 
Re Burn, Dawson v. MCCLELLAN (No. 2), 
No. 1966b, ante. 


DIAN 





-J—Where an applica- 





ACCEPTANCKE CORPN., 
CANADA PERMANENT TRUST Co., [1931] 
5. C. It. 652.—CAN 


5023. Add. Annotation :---Consd. Re Kutner, [1921] ] 
3K. B. 93. 
5035a. Payment of money in consideration of— 


of bkpt. & hie creditors, but also to tho 
intervets of the public.--Re Scrprre 


Lrp.  v. 


appeal from a Judgment of a provincial 
ct. of appeal in a matter arising under 
the Bkpcy. Act is made within the 
thirty days specified by Bkpcy. Rule 72, 
or where the specified fourteen days 
notice has not been given to the 
adverse party, the application must be 
dismissed ; the Judge has no power to 
extend the time.—Re NortTn SHORE 
TRADING Co., PROVIDENCK WaASH- 
INGTON ASSCE. CO. v. GAGNON & 
CLOUTIER, {[1928]2 D. L. R.136; [1928] 
5.C. R. 180; 10 C. B. R. 181.—CAN. 


4855 iii. .}—The Supreme Ct. of 
Nova Scotia en bane cannot, nor can 4 
judge of the Supreme Ct. of Canada, 
extend the time fixed by Bkpcy. 
Rule 72 for an application to be made 
to a judge of the Supreme Ct. of 
Canada for special Jeave to appeal to 
this ct.—Z?e WEBBER, VALINSKY v. 
Bacon, [1931] S. C. lt. 498.—CAN., 





4855 iv. ——.}—Jic WEBBER (No. 2); 
(1931] 4 D. L. It. 244.—CAN. 


4855 v. ——.]—-The judge sitting in 
bkpcy. from whose decision an appeal 
was taken to the Appeal Ct. under 
sect. 174 of the Bkpcy. Act has power, 
under s. 163 (5) of the Act, to extend 
the time limited by Bkpcy. Rule 72 
for applying to a judge of the Supreme 
Ct. of Canada for special leave to 
appeal to this ct., under sect. 174 (2), 
from the Appeal Ct.’s decision.—T?e 
SMITH & HoGan, LTD., INDUSTRIAL 
ACCEPTANCE CORPN., LTD., & CANA- 


4862 i. Grounds for extending time-— 
Necessity for special circumstances. |— le 
McKInnon’s, Ltp. (NO. 2), [1935] 1 
W. W. ht. 248.—CAN. 


PART XVII. SECT. 9. 


a& i, ——-.]}—Upon appeals to this 
ct. in bkpcy. matters the tariff which 
applies is that provided for in the 
Rules of this ct., & contained in Form 1. 
set. owt in the sched. thereto; & the 
costs of said application for leave 
should be taxed according to that 
tariff, & not according to the tariff 
prevailing in the bkpey. cts. The 
judge hearing said application was not 
empowered to adjudicate otherwise.—— 
Re CouLines, Irn pp. COLLINGS & 
Murrpny (No. 2), (1936) 8S. C. R. 613 ; 
1). L. R. 409.—CAN. 


sk. Jurisdiction of Court of Appeal 
of British Columbia.}—The above ct. 
when acting as an appeal ct. in bkpcy. 
has complete jurisdiction over costs.— 
Rte KWONG TAI CHONG CO. (ASSIGNMENT 
OF) (1922), 65 D. L. KR. 132; (1922] 2 
W. W. R. 229: sub nom. CANADIAN 
CREDIT MEN'S TRUST ASROCN., LTD. v. 
Jana Bow Kerr & YIn SHEE, 31 
B.C. NR. 40.—CAN. 


PART XVIII. SECT. 3, SUB-SECT. 1. 


6018 i. Whose interesta court must 
consider—Public interests.}—On con- 
sidering the application of a debtor for 
his discharge under Bkpcy. Act, regard 
must be had not only to the interests 
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HArkpwaRrt Co., [1923] 1 D. lL. lh. 
1201: [1923] 1 W. W. R. 966; 3 
C. B. Kt. 734.—CAN. 

6014 i. -—-— ankrupt.j—Re JONEF, 
(1926) N. Z%. Tl. 1k. 318,—N.Z. 

d i. —-— Iteasons of trustce’s report, }—- 


Re McK ienzin (Man.), (1926) 4 D. 1. lh. 
5018 iii. -— -—~- —-—.]—It is the eed 
of the Legislature that normally an 
insolvent on giving up the whole of his 
roperty should be a free nan agajn. 
3ut in considering an application by an 
insolvent for his discharge the ct. must 
have regard to the interest of the com- 
munity at large. Where the insolvent 
has preyed on the public & is still Hikely 
to do so if freed from insolvency, & 
during bis insolvency has disregarded 
the interests of his creditors & haus 
deliberately withheld information from 
the Official! Assignee which it was his 
duty to disclose, the ct. should refuse 
to grant him a discharge.—-l. A. 
MAMBA v. M. fe. MAgip (1931), T. 1. 
Y Kan. 333,-~—IND. 


PART XVIII. SECT. 3, SUB-SECT. 2. 

li. .}—The granting or refusing 
of a discharge to a bkpt. or the imposl- 
tions of terms with respect to it are 
matters for the exercise of judicial dis- 
cretion: thercfore an appellate ct. 
will hesitate to interfere with an order 
made upon reasonable grounds, but it 
may moderate the conditions imposed 





if they appear too onerous.—Fre 
LOBEL, {1929} 1 D. L. R. 9886; i 
W. W. KR. 326; 38 Man. L. R. 48; 10 


C. B. R. 350.—OAN. 


Cases 50385a—5264a. ENGLISH AND Empire Dicest SUPPLEMENT. 


Void.}—A., an insolvent, having petitioned 
the ct. for the relief of insolvent debtors to be 
discharged out of custody; & having been 
brought up before that ct. to be examined, 
was opposed by B., a creditor, & remanded 
to a future day. Before that day arrived, 
C., who acted as the attorney of A., in con- 
sideration of B.’s withdrawing his o sposition 
to A.’s discharge, undertook that . Should 
be the sole assignee of A.’s estate, & should 
receive £100 out of it within three weeks 
from his appointment :—Held: this agree- 
ment was contrary to the policy of the 
insolvent act, & therefore void.—MURRAY v. 
REEVES (1828), 8B. & C. 421; 2 Man. & Ry. 
K. B. 423; Dan. & Li. 161; 108 E. 
1099 ; sub nom. MURRAY v. Rep, 6 L. J. 
O. 8. K. B. 348. 

Annotations : -— Apld. Hall »v. Dyson (1852), 17 Q. B. 785. 
Consd. Levita’s Claim, [1894] 3 Ch. 365. Refd. Gilmour 
v. King (1833), 3 Tyr. 581. 

5085b. —— .}—An agreement by the attorney 

of an insolvent with one of the creditors, who 
has given notice of opposition to the in- 
solvent’s discharge, to pay such creditor’s 
certain sum of money in consideration that 
he will withdraw his opposition, is void; 
such consideration being contrary to the 
olicy of the Insolvent Debtors Act, & a 
. fraud upon the other creditors, although it do 
not appear that the money is to be paid out 
of the insolvent’s funds.—Hatui v. Dyson 
' (1852), 17 Q. B. 785; 21 L. J. Q. B. 224; 
18 L, T. O. S. 638, 223; 6 Jur. 270; 117 
EB. R. 1481. 

Annotations ;—Consd, McKowan v. Sanderson ee ae = 
14 Kq. 229; McKowan v. Sanderson, Ve beatae 20 Ky. 
65 evita’s Claim, [1894] 8 Ch. 365. efd. Hills v. 
Mitson eae 8 Exch. 751; Lound v. Grimwade ee 
39 Ch, 605; Kearley v. Thomson (1890), 24 Q. 

742 ; Windbill'L. BL. of Health v. Vint (1890), 63 L. r 366. 
5038a. —A bill of exchange given to buy 
off opposition to bkpt.’s last examination & 








void ab initio.—REEVES v. HAWKES (1862), 
6L. T. 63. 

5038948. ——-.]|—Held: a fraud on other creditors. 
—ROGERS v. KINGSTON (1825), 2 Bing. 441; 
10 Moore, C. P. 97; 3L. 3.0.8. C. P. 77; 


130 E. R. 376. 
Annotation ; Bela, Sweenle v. Sharp (1826), 12 Moore, 
5089b. ———.]—-Held: the agreement was illegal.— 


HILLs v. MiTson (1853), 8 Exch. 751; 22 
L. J. Ex. 273; 155 B. R. 1555. 
Annan :—Refd. ound v. Grimwade (1888), 39 Ch. D. 


5039c. S. P. HUMPHREYS v. WELLING (1862), 1 
H.& 0.7; 82L.J. Ex. 33; 6L.T. 250; 158 
BD. R. 780. 

5048. Add. Annotations :—Apld. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. Refd. 
Anderson v. Daniel (1923), 93 L. J. K. B. 97. 


5050. Add. Annotation :-—Consd. Re Kutner, [1921] 
3 K. B. 93. 


5052. After this case add ‘‘ See, also, Nos. 1654- 
1657a, ante.”’ 


50938a. —-— Meaning of ‘‘ debt.’”] —Re BOULTON 


BROTHERS & Co., No. 1657a, ante. 


-5176. Before this case add, “ See, now, Bkpcy. 


(Amendment) Act, 1926 (c. 7), 8s. 1 (2).”’ 


5262. Add. Annotation:—As to (2) Refd. Re 
Kutner, [1921] 3 K. B. 93. 


5264a. Condition suspending discharge until 
larger dividend than ten shillings in the pound 
paid.|—-T'he Ct. of Bkpcy. is not empowered 
by 1914 Act, s. 26, to suspend the discharge 
of a bkpt. until a dividend higher than 10s. 
in the pound—in this case 15s. in the pound— 
has been paid to his creditors.— Re KUTNER, 
(1921]3 K. B. 93; 90 L. J. K. B. 1264; 125 
L. T. 458 ; 37 T. L. R. 667; [1921] B. &C. R. 
113; sub nom. Re Kurner, Ex p. DEBTOR v. 








rate na Mas 


PART XVIII. sana 5, SUB-SECT. 1.— 


gi. —— Insolvency due to world 
thal as after War—No possibility of 
payment of ie ie 8 Fe Ra¥ruse (N. 8.), 
[1929) 4 D. L. R. 821; 10 OC. B. R. 
570.—CAN 

sp. Bankruntey arising out of judge 
ment for personal injuries.|—In apply- 
Ing coe 142 & 143 of Bkpcy. Act, 
R.S.C., 1927, if tho liability for the 
judgment which brought about the 
authorised assignment arose from cir- 
cumstances for which the assignor 
cannot aay be held responsible the 
ct. has power to grant a discharge ; 
but if it ae arisen from circuinstances 
for which he can justly be held a 
sponsible there is no power es 
an unconditional discharge. nae: 
went for porsonal injuries Seeaed by a 
deliberate assault must be held to 
have arisen from circumstances for 
which the assignor should justly be 
held Pes aria ——FRe Litz, [1937] 2 
oan 27; 45 Man. L. R. 159.— 


PART XVIII. “Gb 5, SUB-SECT. 1.— 


50738 it. ——The test as 
to whether a debter's | peek. koopins 
methods are those usual Dre 
the business carried on by 
whether debtor can at any ars tl 
therefrom just how he stands to 
assets & Habilities.—-Re MORDEN x (192), 
6& D. L. R. 332; [1922] 1 W 








619; 2C. B. R. 189.—CAN. 
5081 li. ——.}—Even when a debtor 
pays leas than fifty cents in the dollar 


the allowance of the certificate :—Held: 


to unsecured oreditors & has not kept 


proper bovks of account, he may obtain 
lis discharge if the bkpcy. appears to 
have been an honest one & he produces 
reasonable excuses for his failure to 
keep account books.—Re COVINGTON, 
are . L. R. 946.—CAN, 


————.]—Re NwsoMrE Ont ms 
(gers D. ik 828; 80. B. R. 279 


PART XVIII. SECT. 5, SUB-SECT. 2. 
Pp (p. 570) i. .]}— Discharge 
may be suspended for a fraud not 
connected with the bkpcy.—Re Joun- 
STON, (1935] 3 D. L. R. 115.—CAN. 


p (p. 570) if. .]}——Discharge 
ny be refused for any rand ae ao 
necessarily a fraud within Pee. 
Act.—Re OAMPBELL, Reeea 3 ve L 
233; O.R. 303.—CA 














r 1. —— Until pa re specified 
dividend.}—On an applicat on by a 
bkpt. for an order of disch Pife the ct. 
found that the veidenbn eh ee e debtor 
prior to & leading up to the assignment 

ad been characterised by various facts 
of the kind enumerated in sect. 143 of 
the Bkpcy. Act, & refused an immediate 
or unconditional discharge ; but. while 
entertaining grave doubts whether 
een was entitled to any discharge 
all, made an order sus area gee’ the 
disch until a dividend of not less 
than 50 cents on the dollar had poet 
paid te the creditors.—Re RUN 
iMan. ), (1928) 1 W. W. R. 930. CAN. 


§2388 i. For what Not less 
than minimum M taconduct.)|— 
Re MoCorMacxK (Ont.), sale ales L. R. 

211 
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492; 8C. B. R, 


OFFICIAL RECEIVER, 65 Sol. Jo. 604, C. A. 


z i. }-Debtor had mis- 
represented his financial position for 
tho purpose of obtaining credit. The 
ct. fixed the time for discharge at three 
years from the date of the order.— 
Re THrEssen, [1924] 1 L. R. 588; 
ala eh W. R. 197: 34 Man. L. R. 
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gi. —— Order for payment out of 
salary. }—In secret | the discretion 
given him by sect. 142 (1) of Bkpcy. 
Act, R. S. C., 1927, with eee to the 
salary of a bkpt. a jud in DENCY. 
should not make the fulfilment o 
order against the debtor’s sal a 
condition of his discharge unless it {is 
clearly established that the salary is 
more than what the debtor needs for the 
support of himself & his fami) 
Mason tv, CANADIAN BANK OF SoM: 
MERCE, [1932] 1 W. W. R. 373.—CAN. 


5269 iii. --—Where the 
assets of the assignors, a partnership, 
were not equal to fifty oenta in the 
dollar on their unsecured liabilities, & 
the ct. was not fully satisfied with 
explanations on cé matters given 
by a partner asking for his discharge, 
an order was made for his discharge 
on his consenting to judgment against 

him ae Ate EPTRE HARDWARE ay 
ea) L. R. aoe {1923} 1 
R. $68. 3 C. B. R. 734.—CAN. 

5269 iv. 


11 ©. 
Wow. #175 











——.}-Re FLETCHER 
en Oe 1D. 1L. R. 
(1929} 3 


6888. Add. Annotation :—Refd. Re Barley, [1923] 
5828. Add. Annotations :—Refd. Re Gillott’s Settle- 
ment, Chattock v. Reid, [1984] 1 Ch. 97; Re 
A ima Wheeler v. Mills, [1938] 2 All I. R. 


5852a. —_—_ —-—- Illegal agreement with creditor— 
Debt not revived.) — TABRAM v. FREEMAN 
(1834), 4 B. & Ad. 887; 2 Cr. & M. 451; 4 
Tyr. 180; 3L. J. Ex. 135; 110 EB. BR. 690. 

Annotation :—Refd. Wilkin v. Manning (1854), 9 Exch. 575. 


5364a. Liability under annuity deed.]|—Douaias 
v. SMITH (1849), 13 Jur. 294. 


53867. Add. Citation :—sub nom. Re MERCHANT 
TRADERS’ Sure, LOAN & INSURANCE ASSOCN,, 
Ex p. CHAPPELL, 19 L. T. O. S. 29. 


5880. Add. Annotation :—Refd. Holmes v. Watt, 
[1935] 2 K. B. 300. 


5387. Add. Annotation :—Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 


5387a. On forfeiture clause—Conditional  dis- 
charge.]|—(1) The discharge from bkpcy. of 
a life tenant with the common form protected 
life interest, :uch discharge being conditional 
on his paying a sum of moncy, does not have 
the effect of putting an end to the operation 
of the forfeiture clause if the money has not 
in fact been paid. 
(2) Where there is a trust of a fund under 
the terms of which the trustees are bound to 
apply the income of the fund in a particular 


way on a given future contingency, the person 
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who takes the income as a result of that trust 
on the happening of the contingency is a 
person who has an interest of a kind which, 
but for the forfeiture clause, is capable of 
vesting in his trustee in bkpcy.—2e CLARK, 
CLARK v. CLARK, [1926] Ch. 833 ; 95 L. J. Ch. 
325; 135 L. T. 666; 70 Sol. Jo. 3443 [1926] 
B. & C. R. 77. 

5897. Add. Citations :—Bail Ct. Cas. 151; 17 
Jur. 165. 


5399a. Revives debt.;—-Hatr v. VERDIER (1770), 
2 Wm. Bl. 724; 96 3. R. 425. 

5399b. S. P. Best v. BarkKER (1782), 8 Price 
533, n.; 146 BF. R. 1286; sub nom. Brest v. 
BARBER, 3 Doug. K. B. 188. 

Annotations :—Consd. Wilson v. Kemp (1815), 8 M. & 8S. 
595. Apld. Sweonte v. Sharp (1826), 12 Moore C. P. 163. 
Refd. Blackbourn v. Ogle (1820), 8 Prico, 526; Drow v. 
Jefferies (1820), 8 Price, 531. 

5402a. S. P. Horron v. Moaanripar (1816), 8 
Taunt. 5633; 128 1. R. 1154. 

5424a. S. P. TURNER v. SCHOMBERG (1745), 2 
Stra. 1283; 03 14. R. 1152. 

Annotation :--Folld, Bailey v. Dillon (1759), 2 Burr. 736. 

5424b. S. IP. WILSON v. Kemp (1815), 3 M. & S. 
595; 105 BF. R. 733. 

Annotations :—N.F. Blackbourn ¥. OFle (1820), 8 Price 
526. Consd. /¢e Ganderer (1822), 1 L. J. O.S, K. BB. 16; 
Peers v. Gaddorer (1822), 1 B. & C. 116. 

5455. Add. Annotation :---Refd. Indian & General 
Investment Trust v. Borax COonsolidated, 
[1920] 1 K. B. 539. 

5457. Add. Annotation :-~Consd. te Vocalion 
(Moreign), Ltd. (1982), 48 T. i. R. 525, 


Part XIX.--Statement of Affairs and Discovery of Property. 


5460. Add. Annotation :—Apld. R. v. Tuttle (1929), 
410 L. T. 701. 


6475. Citations :-—For ‘24 Q. B. D. 406” read 
‘(24 Q. B. D. 466.” 


5475a. ——- ——- ——— Letter returned marked 
‘* gone away.’’|——Bkpt. cannot escape service 
of an order of the ct. by leaving his last known 
address, & there is nothing in 1914 Act, nor 
in Bkpcy. Rules, to say that a registered 
letter which does not reach debtor is not good 
service. Where, therefore, a copy of an 
order that bkpt. should attend at a specified 
time & place for his adjourned public 
examination, had been sent by registered 
letter & returned through the post, marked 
‘gone away,’ a warrant was ordered to be 
issued for his arrest.—Re Levy (1924), 68 
Sol. Jo. 419; sub nom. Re Levy, Ex p. 
OFFICIAL RECEIVER, [1924] B. & OC. R. 19, 
D. O. 


5482. Add. Cilation:—sub nom. le 


Ex p. TEMPLE, 2 Itose, 22. 


TEMPLE, 


5495a, —— ——- ——-- ----.}—The object of the 
public examination of: debtor is not merely to 
obtain a full & complete disclosure of his 
assets & the facts relating to the bkpcy. in 
the interests of hi: creditors, but is also for 
the protection of the public; & debtor is not 
entitled to refuse to answer questions put to 
him at his public examination on the ground 
that by so doing he may incriminate himself. 
In the course of his public examination 
debtor refused to answer a question on the 
ground that he might thereby incriminate 
himself. On the case coming on before the 
judge he interviewed debtor in his private 
room & on his return into ct. stated (1) that 
he was not satisfied that an answer to the 
question would result in further assets or 
secure rights for the creditors, & (2) that he 








that the claim was one provable under 


PART XVIII, SECT. 6. 


g i. Creditor without notice of 
insolvency.J—The ct., on the applica- 
tion of a creditor, annulled the com- 
position order & the discharge & mado a 
receiving order.—Re McKay, Hx p. 
Mason, (1924] 4 D. L. R. 307; 5 
CG. B. R. 81.—CAN. 





PART XVIII. saul 7, SUB-SECT. 2.— 


t i. ——.}--An action ps trl dis- 
re ie bkpts. for return of the price 
of a bond & damages for misrepresenta 
tion prior to the bkpcy. 
dismissed unless the b 


not be 
t. can show 


sect. 104 of Bkpcy. Act & was not 
released by discharge within sect. 
147 (1) (b).—BOLAND v. JOHNSON, 
ete 1D. L. R. 672; O. R. 108.— 


PART XVIILf. ea 7, SUB-SECT. 2.— 


sl. Liability for necessartea— Medical 
erpenses.}—Held: debtor’s discharge 
did not free him from liability to pay 
for necessaries which included medical 
expenses. — Re Reynorpa, [1924] 4 
D. L. R. 104; 50. B. R. 69.—CAN. 


sm. ——.J—Bkpey. Act, s. 147 (d)» 
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haa no application to the supply of 4 
retail grocer by a wholesale grocer, oF 
to the supply of grocerics to a Iumber- 
man for use in camp.--Hhe BLADES, 
{1933} 1 D. L. R. 473.—CAN. 


sp. Liability to reimburse surety.)— 
K. was surety for payment of a debt 
due by G. to D. G. applled to be 
declared insolvent & in due course G. 
was discharged. D. then sued K. & 
ot a decree against him. Thereafter 
kc. sued GQ. for recovery of the amount 
which he had been compelled to pay :— 
Held: the order of discharge was 2 
suit.—GANGADHAR Ut. 


bar to the 
se (1928), I. L. R. 50 All. 606.-- 
IND. 


Cases 5495a—5562a. ENGLISH AND Empire Dicest SUPPLEMENT. 


was satisfied that there were serious personal 
reasons why it would be to debtor’s detriment 
to answer the question in public :—Held : 
neither of the reasons given by the judge for 
declining to order debtor to answer the 
question was a sufficient reason.—Re PAGET, 
Ez p. OFFICIAL RECEIVER, [1927] 2 Ch. 85; 
96 L. J. Ch. 377; 137 L. T. 369; 43 T. L. R. 
455; 71 Sol. Jo. 489; [1927] B. & C. R. 
118, C. A. 
Annotation :—Apld. Re Jawett, {1929] 1 Ch. 108. 


5495b. —. Answers disclosing secret 
formulas for manufacturing proprietary 
articles.|—Rce KEENE, No. 581la, post. 

5496. For ‘“ —— All matters considered cn 
application for discharge’’ read ‘“* —— —— 
—— All matters considered on application 
for discharge.’’ 

Add. Annotations :—Folld. Re Paget, Ex p. 
Official Receiver, [1927] 2 Ch. 8&5. Apld. 
Re Jawett, [1929] 1 Ch. 108. 

5499a. Questions as to loss of 
property.|—Held: though the words ‘‘ with 
intent to deceive or to defraud ’’ were absent 




















from 1914 Act, 8. 157 (1) (c), the jury had still |, - 


to consider whether deft. knowingly & with 
intent to deceive or to evade the Act either 
made statements that were unsatisfactory in 
the sense that they were untrue or grossly 
exaggerated or intentionally evasive, or made 
statements without caring whether they were 
erie or not.—R. v. PHIL tres (1921), 85 J. P. 
120. 
5499b. ——- ——— Questions in the public 
seater Nov. 1927, the debtor, who had 
ractically no capital of his own, suffered 
judgment for an injunction & costs for selling 
Jamps in infringement of a patent. In 
Aug. 1928, the debtor was adjudicated bkpt. 
on the patentces’ petition for non-payment 
of those costs. At his public examination on 
Oct. 19, the bkpt., who was admittedly still 
dealing in electrical goods, on being asked by 
the registrar where he had obtained the lamps 
that he sold when he was in business, refused 
to answer the question :—Held: as it was 
not clear that the disclosure of the source of 
supply might not lead to the disclosure of 
further assets, e.g. claims to commission or 
otherwise, or might not be in the public 
interest, by enabling the supply of infringing 
lamps to be stopped at its source, the bkpt. 
must answer the question.—Re JAWETT, 
[1929} 1 Ch. 108; 98 L. J. Ch. 7; 140 L. T. 
176; [1928] B. & C. R. 78. 


5505. Add. Annotations :—-Refd. Re Paget, Ex p. 
Official Receiver, [1927] 2Ch.85; Re Jawett, 
[1929] 1 Ch. 108. 

5506a. Issue of subpoena to produce docu- 
ments. |—He WILSON, Ex p. DEBTOR, [1936-7] 
B. & C. RK, 23. 

6512. Add. Annotation :—Apld. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. 

5519. For existing paragraph read— 

“'Phe jurisdiction conferred on the ct. by 
1883Act, s. 27, to order that any person, who 
if in England would be liable to be brought 
before it under the sect. shall be examined 
in Scotland or Ireland, ‘‘ or in any other place 
out of England,’ must be read with some 








—, 


PART XIX. SECT. 4, SUB-SECT. 1. 
o i. Order not made ex parte. )}-— 


ment 








An ex parte order to examine a judg. } 
ebtor will be set aside, as it 
should. be made only on notice.— 


limitation & does not extend to places abroad 
which are not within the jurisdiction of the 
British Crown.”’ 

5528a. After discharge.]—The power given 
to the ct. by 1914 Act, sect. 25, to order the 
attendance for examination of the bkpt. & 
persons capable of giving information re- 
specting the bkpt., his dealings or property 
is not limited to the duration of the bkpcy., 
but survives the effective discharge of the 
bkpt.—Re CouLson, Ex p. OFFICIAL RE- 
CEIVER (TRUSTEE), [1934] Ch. 45; 103 
L. J. Ch. 31; 150 L. T. 5; 77 Sol. Jo. 749 ; 
[1933] B. & C. R. 173, C. A. 


5543. Add. Annotation :—Refd. Re Gregory, Ex p. 
Norton, [1935] Ch. 65. 


5562. Add. Annotation :—Refd. Re Gregory (1934), 
50 T. L. R. 492. 


55620. ——- As to compromise of proceedings 
between bankrupt & third party./—W., who 
had deposited with the debtor bonds of the 
value of £30,000 & shortly before his death 
had made a demand for their return to him 
with which the debtor refused to comply, 
died on July 12, 1930. On Feb. 23, 1931, 
the exors. of W.’s will brought an action 
against the debtor claiming the return of the 
bonds. In Nov. 1931, pltfs. discovered corre- 
spondence which disclosed the fact that the 
debtor had made proposals to W. for obtain- 
ing for him an honour from His Majesty, & 
they communicated this to deft.’s solrs. On 
Jan. 14, 1932, a compromise of the action 
was arranged between counsel under which 
the debtor consented to return the value 
of the bonds, & by Jan. 1933, this was in fact 
done. On May 23, 1933, the debtor was 
adjudicated bkpt. In the bkpcy. N., one of 
W.’s exors. & the surviving pltf. in the 
action, was, under 1914 Act, s. 25, summoned 
to give evidence & produce documents relat- 
ing to the deposit of the bonds with the bkpt. 
N. was asked whether, after reading the 
correspondence between W. & the bkpt., 
he understood that the transaction related 
to some trafficking in honours. On the 
advice of his counsel N. refused to answer the 
question. The matter was accordingly re- 
ported by the registrar to CLAUSON, J., who 
on June 11, 1934, made an order directing 
N. to answer the question. On appeal :— 
Held: as the compromise was not impugned 
by any documents, materials or evidence 
before the ct. & thus stood good & binding, it 
would not be right to compel an answer from 
the witness in respect of a matter to which 
he was not prima facie shown to be a party 
or privy. The ct. must deem the witness 
capable of giving information on some 
grounds that appeared to have a foundation. 
It ought not to lend itself to a mere fishing 
inquiry based upon the trustee’s hope to 
build up some case as to which there was 
before the ct. no information showing that 
the witness was implicated.—Re GREGORY 
(MaunDY), Ea p. Norton, [1935] Ch. 65; 
78 Sol. Jo. 550; sub nom. Re GREGORY 
(MAUNDY), TRUSTEE v. NORTON, 104 L. J. Ch. 
1; [1934] B. & C. R. 165; sub nom. Re 
GREGORY (MAuNDY), Lx p. NorTON  v. 
TRUSTEE, 152 L. T. 58, C. A. 





Morrison v. MULRY (1934), 49 B.C. R. 
287.—CAN. 
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5591a. Admission of indebtedness—-Need not be in 
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559i1b. ——— Application for order for payment— 


writing.J—An admission of indebtedness is 
not required to be in writing before the ct. 
can make an order for payment under 1914 
Act, sect. 25 (4). Where the application for 
an order is made by the trustee it need not 


How made.}—Re PARREN, Ex p. TRUSTEE, 
No. 5591a, ante. 


5634. Add. Annotation :—Refd. Re Gregory (1934), 


50 T. L. R. 402, C. A. 


be verified by affidavit.—Re Parren, Ex p. | 5649. Add. Annotation :—Refd. Re Gregory (1934), 


TRUSTEE, [1933] B. & O. R. 170. 


50 T. L. R. 492. 


Part XX.—Property Available for Distribution amongst 


6684. For the words “‘ Admission or rejection of 


Creditors. 


5766. Add. Annotation :--Consd. Lipton v. Bell, 


bi. ~—— Trustee ignorant of existence 
of property. |— Deft. in replevin pleaded 
property in himself. 
all his property to trustees for the 
benefit of his creditors, but kept 
ossession of the goods in question, & 
he trustees did not know of their 
existence :—Held : the general pro- 
perty in the goods passed to the 
trustees. — McInTo 


5689 iv. 
ment as security for loan.}—A judgment 
by confession given by a person who 
is at the time solvent as security for a 
present advance of money & rocorded 
bind lands under 


proofs. ]— See, generally, Part VIII., ante,” 
following this case, read ‘‘ Admission or 
rejection of proofs, see, generally, Part VIII., 
ante.”’ 


5696. ddd. Annotation:—Refd. Re Wethered, 


Ez p. Salaman, [1926] Ch. 167. 


5788a. Definition of property—1914 Act, s. 167 


— What included — Passport.] — A passport 
issued by the British Passport Office on bebalf 
of the Secretiry of State for Foreign Affairs 
to a person who afterwards becomes bkpt. 
is the property of the Crown & not the 
‘property ’’ of the bkpt. within above sect., 
& where a bkpt. has passed his public examina- 
tion & has not been guilty of any misconduct 
& desires to go abroad to earn his living the 
ct. will, in a proper case, direct the passport, 
to be handed to the bkpt.—Re SuWALKsyY, 
SUWALSKY v. TRUSTEE & OFFICIAL RECEIVER, 
[1928] B. & C. R. 142. 


5747. Add. Annotations :-—Refd. Re Webb (Synith- 


field, London), [1922] 2 Ch. 369, <A.-G. ». 
Jackson (1932), 48 T. L. R. 261. 


5749. Add. Annotations :——Consd. /te Debtors (No. 


771 of 1926) (1926), 43 T. L. R. 9. Expld. 
Ite Fredericke & Whitworth, Zz p. Hibbard, 
[1927] 1 Ch. 258. 


5754. Add. Annotations :—Apld. Re Collins, [1925] 


Ch. 558. Distd. Earle v. Hemsworth R. D.C. 
(1928), 44 T. L. R. 605. 


5760. Add. Annotations :—Consd. Re Debtors (No. 


771 of 1926) (1926), 483 T. L. R. 9. Expld. 
Re Fredericke & Whitworth, £2 p. Hibbard, 
[1927] 1 Ch. 253. 


5760a. ———- Money paid in compliance with subse- 


quent bankruptcy notice.]—/ic Drsrors (No. 
771 of 1926), No. 923a, ante. 


5766a. 


5769a. 


5775a. 


[1924] 1K. B. 701. 


.}—A debtor made certain 
payments to the solrs. who were acting for 
him in bkpcy. proceedings. One payment 
was made before the receiving order was 
made, & two payments were made for the 
purpose of prosecuting an appeal against the 
receiving order, including £20 in respect of 
security for costs. ‘The appeal was dismissed 
& the trustee sought to recover from the 
solrs. the whole of the payments made to 
them by the debtor after the date of tho 
receiving order & so much of the first pay- 
ment as exceeded the amount properly 
applicable to the costs & disbursements of the 
bankruptcy proceedings :—Held: the sums 
claimed by the trustee were properly recover- 
able.-—Re PoLLocn, OFFICIAL RECEIVER v. 
Hlasnip, JACKSON, [1086] 3 AIL EH. R.157; 155 
L. T. 582; 63 T. L. R. 47; 80 Sol. Jo. 015; 
[1936-7] B. & C. R. 24. 











5769. Add. Annotation :—Refd. Re Gunsbourg, 


[1920] 2 K. B. 426. 


—-— Costs after date of receiving 
order.}—The ct. will not extend the practice 
of allowing a solr. acting for a debtor to 
retain, a8 against the trustee in the bkpcy., 
moneys bond fide pu by the debtor for costs 
of resisting the bkpcy. proceedings, 80 as to 
apply to moncys paid to him by the debtor 
after the date of the receiving order for costs 
of an appeal against it.—Re Drbtror (No. 
490 of 1935), [1937] Ch. 92; 106 L. J. Ch. 
193; 156 L. T. 234; [1936-7] B. & C. R. 
192. 





.|—On Sept. 20, 1917, debtor trans- 
ferred his assets, including certain furniture, 








5761. Add Annotation :—Refd. Re A _ Debtor, ito a co. formed by him. On Sept. 27 he com- 
[1928] Ch. 199. mitted an act of bkpcy. upon which a petition 
PART XX. SECT. 2. ment in bier. subsequently made.— ti aan eee an assignment 


He had assigned 





5713 v. 


ments for store 


HastTines | such purchases, 








Registered judg- 
5713 vi. 





ova Scotia 
Act, R. S., 1900 (c. 137), 5. 16, 
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He RHODENIZER HisTaTe & Nova 
ScoTiaA TrusT Co., [19231 1 D. L. R. 
1055; 56 N. 8. R. 179.—CAN. 


.)—The authorised trus- 
tee ia not entitled to possession or 
control of any property by lien agrec- 
fixtures & fittings 
purchased by debtor, especially if 
nothing has been paid on account of 

SH 0. & bkpt. has no 
(1865), 11 N. B. R. (6 All.) 234.—CAN. | official interest in the property.— 
Re ALIOTI® & Crrris (1921). 63 D. L. RR. 


346; 55 N.S. R. 64.-—CAN, 


Lease granted to bank- 
rupt free of rent—Stipulation that lease 
not scizable cred 
roperty could not be used for the | 942; (1926) 3 _W 
nefit of bkpt.’s creditors.—LEGAULT | [1927] 1. D. L. . 
is a valid security as against the | v. DUFRESNEK (1922), 66 D. L. R.136.— | W. W. R. 162; 22 Alta. 
authorised assignee under an assign- | CAN. N. 


8.}—Held: the 


only verta the property of debtor in 
the assignee subject to the rights of 
seoured creditors, it can only affect 
the equity of redemption in the 
roperty.—WuitTr & Co. wv. TRE 
ONIA (1922), 69 D. L. R. 94; 20 
Exch. C. Rh. 327.—CAN. 


PART XX. SEOT. 8, SUB-SEOT. 2. 


sn. Under Canadian Bankruptcy 
Act.J—The English Acts & the Canadian 
Act. distinguished as to the time to 
which the trustec’s title relates back.— 
Re CoHEN & MAHLIN, CANADIAN 
CREDIT MEN’S TRUST ASSOCN., LID. 
vy. SprvakK (Alta.), [1926] 3 D. lL. BR. 
. W. RR. 343 revad. 
577; [1927] 1 
; L. R. 487; 8 
C. B. R. 23.—CA 
11* 


Cases 5775a—5827. ENGLISH AND Empire Digest SUPPLEMENT. 


was presented on Oct. 8, & a receiving order 
was made against him on Oct. 24, followed 
by an adjudication on Dec. 12. After 
the date of the receiving order part of the 
furniture was sold by the co. to a bond fide 
Apes! for value without notice, by whom 
was resold to another purchaser in the 
same position. On Feb. 3, 1919, the transfer 
of Sept. 20, 1917, was held to be fraudulent 
& void & an act of bkpcy., & the co. was 
ordered to deliver to the trustee all the pro- 
perty comprised in that sale. The value of 
the property having been found by the 
registrar, a further order was made against 
the co. to pay the amount of that value to 
the trustee. No payment having been made 
under that order the trustee claimed to 
recover the furniture or its value from the 
ultimate purchaser :—Held: the title of the 
trustee related back to the act of bkpcy. of 
Sept. 20, 1917, & neither the original nor any 
subsequent transferee could establish any 
title as against the trustee.—Re GuNsBoURG, 
[1920]2 K. B. 426; sub nom. Re GuNsBOURG, 
Ee p. Trustex, 89 L. J. K. B. 7263; [1920] 
= & O. R. 50; sub nom. Re GUNSBOURG, 
ae Cook, 123 L. T. 353; 36 T. L. R. 485; 
ol. Jo. 498, C. A. 
Pee ame -—Apld. Re Dombrowski, Ez p. Trustee areal 
92 L. J. Ch. 415. Refd. Ze Simms, [1930] 2 Ch. 22, 

b775b. .|—Bkpt., when he was hopelessly 
insolvent, transferred his business to a one- 
* man co., which was an act of bkpcy. Subse- 
quently ‘the two resps. ad‘ anced £1,000 each 
& received four debentures of £250 each 
respectively containing a charge on the under- 
taking & assets of the co. Resps. had no 
notice of the fact that the transfer to the co. 
was a fraudulent conveyance within 1914 
Act :—Held: although resps. were bond fide 
purchasers for value without notice, as the 
transfer was an act of bkpcy. to which the 
title of the trustee related back, the trustee 
was entitled to the assets so transferred as 
aide divisible amongst the creditors of 
kpt.—Re DomsBrowskI, Ea p. TRUSTEE 
(1928), 92 L. J. Ch. 415; [1923] B. & O. R. 32. 

Annotation :—Refd. fe Simms, [1930] 2 Ch. 22. 
5776. Add. Annotation :—Refd. Re Gunsbourg, 

(1920] 2 K. B. 426. 


5776a. Whether fraction of day regarded. ]— 
In order to make out an act of bkpcy. by lying 
in prison for two months, the whole of the 
day of arrest may be taken into the account. 
’ But a portlon of the day maybeconsidered 
for the purpose of showing a valid act to have 
been done by the bkpt. before the bkpcy. 
Goods of the bkpt. having been delivered to 
& purchaser on the day on which the bkpt. 
went to prison, & paid for the next day, the 
payment will be defeated by the relation of 
the act of bkpey., by lying n prison, for two 











PART | XX. ener. 7 SUB-SECT. ‘4. —_E. 29 0. L. R. 877: 
Money placed in bank to credit of | 895; 38 .N. 8. w. 
bankrupt. itd eld; tho bank could not sa. Money 


2 8. R. 
Bali th circumstances 


months, to the day of the arrest.—SAUNDER- 
SON v. GREGG (1821). 3 Stark. 72; 171 E.R. 


771, N. P. 
Annotations :—Consd. Hill ». Farnell ce : B. & C. 45. 
Refd. Cannan v. Denew (1833), 3 L. J. 65, 


5785. Add. Annotation :—Refd. Re nie Ex Pp 
Petitioning Creditors (No. 5 of 1982) (1932) 
101 L. J. Ch. 372. 

5786. Add. Annotations :—Consd. Re Gunsbourg, 
[1920] 2 K. B. 426. Refd. Re Simms, Lz p. 
Trustee, [1934] Ch. 1. 

5786a. Fraudulent transfer to private company. }— 
-——Re Simms, No. 596a, ante. 

5798. To the cross-reference before this case add 
‘* see, also, COUNTY Courts, Vol. XIII., p. 
498, No. 488.”’ 

5804. Add. Annotation :—-As to (1) Consd. Bombay 
ea Assignee v. Shroff (1932), 48 T. L. R. 
443, 

5805. Add. Annotation :—Refd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

5807a. Balance of sequestrator’s account in 
registry.|.— Re LITTLE HALLINGBURY, ESSEX 
(1837), 1 Curt. 556; 163 E.R. 195. 


-6811a. ——— Secret formulas for manufacturing 


proprietary articles.|—-Debtor, against whom 
a receiving order had been made, had carried 
on business in the manufacture & sale in 
England, France & America of certain pro- 
rietary articles made according to secret 
fornialse invented by him & his brother 
with whom he was in partnership. In his 
public examination he was required to dis- 
close these formulas in writing to his trustee. 
The debtor & his brother had each of them 
agreed not to disclose the secret. Upon the 
dissolution of the partnership bkpt. retained 
the assets & goodwill of the business in 
England & America, while his brother con- 
tinued to carry it on in France. The formulas 
had never been committed to writing. Bkpt. 
refused to disclose them on the ground that 
they existed only in his brain as the result 
of his skill & capacity, & that to disclose 
them would be a breach of his agreement 
with his brother :—Held: the formulas were 
part of the goodwill & assets of his business, 
& he was bound to communicate them to his 
trustee.—Ite KEENE, [1922] 2 Ch. 475; 91 
L. J. Ch. 484; 127 L. T. 881; 38 T. L. R. 
663; 66 Sol. Jo. 503; [1922] B. & C. R. 
1038, C. A. 
5821a. Life interest in remainder.|—RAe SILBER’S 


SETTLEMENT, PUBLIC TRUSTEE v. SILBER, 
[1920] W. N. 77. 

6826a. ——.]—He CLARK, CLARK v. OLARE, No. 
5387a, ante. 


5827. Add. Annotations :—Apld. Re Nelson, Norris 
v. Nelson (1918), [1928] Ch. 920, n. Refd. Re 
Evans, Public Trustee v. Evans, [1920] 2 Ch. 

by former trustee. \—The ot. ¢ ordered the 

solra.’ bill to be retaxed &“a reference 
to be made to inquire into the vatidity 
of the solrs.’ re er.—Re BRYANT 





5. Ww. 
~ N. 170. AUS. 


h giving BaneruDe Fi no right of recovery. }— 
Habuity to the bank. {t boing a fraudu- Held: the assignment did not, vest the SO BR OLeAN et 
ROYAL, Wane. 72 Riper. 10231 ( Rat (1922) 68 D. wh. TOTS { sy securities ra isan Customer! "8 pepsi fioed 
pat ANK ) 
D. LL. R. 873; 30. B. R. 818.—CAN. 9 RB, 880.—-CAN. with lender 


gi. Money from sale of chattels— 
Sold under void bills of sale.}—The ct. 
made an roleped for paren to the 
official assignee of e value of the 
chattels scized & sold by the money- 
londer..—TURNBULL’s ESTATE (OFFI- 
CIAL ASSIGNEE OF) v. GOLDSTBIN Goat »» 


KLINE, 


sd. Money suppited to 
for bankrupt.}— Held : the money never 
was the apostles of bkpt.—MORRIS v, 
68 D. L. R. 222; "2G. B. R. 521 

ji. Money Wegally paid to solicitors 


deposited 
bye that a A irearnutanioes in which :— 
ala e money so paid to the 
trustee belonged the customer.— 
Fe eon te ooNe ig ap ear y he v. 
HAMILTON ; 
(1997) 1 1 W. W. R. 308; 86 Man. L. R. 


provide bail 


ARNISHEE (1922). 
1.—OAN. 
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304; Re Smith, Public Trustee v. Aspinall, 
[1928] Ch. 915. 


68381. Add. Annotations :—Apld. Re Nelson, Norris 
v. Nelson (1918), [1928] Ch. 920, n. Refd. Re 
Evans, Public Trustee ». Evans, {1920} 2 
Ch. 304 ; Re Smith, Public Trustee v. Aspinall, 
{1928] Ch. 915. 


5835. Add. Annotation :—Refd. Re Olark, Clark 
v. Olark, [1926] Ch. 838. 


58388a. Termination of protective trust—Trustee 
Act, 1925 (c. 19), s. 88—-Debt owed to estate— 
Application of income for maintenance. ]|—A 
testatrix guaranteed her son’s loan account 
ata bank. She then made a will appointing 
him one of her exors. & giving him a legacy 
of £100 & a protected life interest; in the 
income of her residuary estate. She then 
guaranteed the son’s overdraft on his current 
account. On each occasion the son charged 
his estate & interest in a public-house to 
secure such sum as testatrix might be called 
upon to pay. The estate of testatrix was 
about to be called upon to pay a sum of over 
£5,000. The son after the death of testatrix 
executed a deed of assignment for the benefit 
of his creditors :—Held: (1) the fact that 
testatrix req:tired security for the repayment 
of the debt after the execution of her will 
showed an intention not to release the debt, 
& the son was liable to the estate in the 
amount which would have to be paid to the 
bank; (2) notwithstanding that the debt 
or some part might remain unpaid, the 
trustees of the will were entitled to pay in 
their discretion such part of the income as 
they might think necessary for the son’s 
maintenance & support.—Re Fisre’s WIL 
Trusts, Foaa@ v. Kasrwoop, (!us7] i All 
K. R. 244. 

6845. Add. Annotations :—Refd. Re Nelsun, iNVor- 
ris v. Nelson (1918), [1928] Ch. 920, n.. 
Re Evans, Public Trustee v. Evans, [1920] 
2 Ch. 304; Re Smith, Public Trustee ». 
Aspinall, [1928] Ch. 915. 

5850. Add. Annotations :—Consd. Re Forder, For- 
der v. Forder, {1927} 2 Ch. 291. Refd. Re 
Evans, Public Trustee v. Evans, [1920] 2 Ch. 
304. 

6851. Add. Annotation :—Distd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. : 


5855. Add. Annotations :—Distd. Re Balfour's 
Settlement, Public Trustec v. Official NRe- 
ceiver, [1938] 3 All E. R. 259. Refd. Re 


Salting, Baillie-Hamilton v. Morgan, [1932] 
2 Ch. 57. 

5858. Add. Annotation :—Consd. te Wombwell 
(1921), 37 T. L. R. 625. 

5859a. ——— Of property partly of bankrupt & 
partly of third party—Good to extent of third 
party’s property.|—Bkpt. was entitled to 
reversionary interests in certain property 
subject to mtges. then vested in his father, 
& before his bkpcy. he joined with his father 
in executing a settlement in which provision 
was made that the son’s interest should 
determine in the event of his bkpcy. :—Held : 


bkpey. proceedi 
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bkpt. was to be treated as settlor of the 
equity of redemption & therefore the pro- 
vision for forfeiture on bkpcy. was void to 
that extent, but as to the father’s mtges. 
bkpt. was not the settlor, & therefore the 
provision for forfeiture was valid to that 
extent.—He WoMBWELL (1921), 125 L. T. 
437; 37 T. L. R. 625;' sub nom. Re Womp- 
WELL, Ex p. TRUSTEE, [1921] B. & O. R. 17. 


5861a. In mortgage—Whether void as against 
bankruptcy laws.|—A provision in a mtge. 
to the effect that, if the mtgor. is made bkpt., 
a larger sum shall be paid to the mtgee. 
than would have been paid had the mtgor. 
not been made bkpt., is void, as being in 
contravention of the bkpcy. laws, & the 
security held by the mtgee. will be, notwith- 
standing such provision, a security for the 
amount actually advanced & no more.— 
Re JOHNS, WORRELL v. JOHNS, [1928] 1 Ch. 
737; 97 L. J. Ch. 346; 139 L. T. 333; 72 
Sol. Jo. 486; [1928] B. & C. R. 50. 


5865. Add. Annotation :—Consd. Re Wombwell 
(1921), 37 T. L. R. 625. 

5867. Add. Annotation :—Consd. Bombay Official 
Assignee v. Shrolf (1932), 48 T. L. R. 443. 


5869. Add. Annotation :-—Consd. Bombay Official 
Assignee v. Shroff (1932), 48 T. L. R. 443. 


5870. Add. Annotation :—Apld. Re Johns, Worrell 
v. Johns, [1928] Ch. 737. 


5872. Add. Annolation :--Consd. Re 
Jones v. Jenkins, [1926] Ch. 1007, 
5884. Add. Annotation :---Consd. Re 
Jones v. Jenkins, [1926] Ch. 1007. 


5885. Add. Annotation :~ Retd. Re Clark, Clark v. 
Clark, [1926] Ch. 833. 

5890. Add. Annotation :-—-Consd. Re 
Jones v. Jenkins, [1926] Ch. 1007. 


5894a. ---— Income taken by trustees after breach 
of trust.J~--A marriage settlement gave the 
income of a fund to the tenant for life until 
he should die or should do or suffer something 
whereby the income or part thereof, if belong- 
ing absolutely to him, should become payable 
to, or vested in, someone else, & then followed 
a discretionary trust. During the years 
1933-36, the then sole trustee of the settle- 
ment, at the request of the tenant for life, 
made advances to him amounting to over 
£1,400. As the settlement contained no 
provision for such advances, this payment 
was a breach of trust. After the death of the 
trustee, a bank, & later the Public Trustee, 
acted in the trusts of the settlement. On 
Aug. 17, 1937, the trustees by letter asserted 
their right to retain the income for the 
recoupment of capital which had been 
advanced. On Aug. 26, 1937, the tenant for 
life filed his petition in bkpcy. ‘The trustec 
in bkpcy. claimed to be entitled to receive 
the income of the fund :—Held: from the 
time that the trustees asserted their right 
to retain the income, it became payable to, 
or vested in, some person other than the 
tenant for life, & from that moment the 
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tenant for life’s interest was forfeited. The 
trustee in bkpcy. had therefore no right to any 
part of the income.—He BAL¥FOUR’s SETTLE- 
MENT, PUBLIC TRUSTEE v. OFFICIAL RECEIVER, 
[1938] Ch. 928; [1938] 3 All E. R. 259; 159 
L. T. 88; 54 T. L. R. 895; 82 Sol. Jo. 493. 

5897. Add. Annotation :—Distd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


5898. Add. Annotations :—Consd. Re Forder, For- 
der v. Forder, [1927] 2 Ch. 291. Refd. Re 
Naa Public Trustee v. Evans, [1920] 2 Ch. 
8 e 

5899. Add. Annotation :—Consd. Je 
Jones v. Jenkins, [1926] Ch. 1007. 


5902a. ‘‘On bankruptcy or until he suffered any 
act or thing or any event happened whereby 
he would be deprived of right to receive in- 
come ’’—Order of Probate Court setting apart 
whole income for children of beneficiary.}— 
In 1887, C. settled the proceeds of property 
as to the income upon himself for life deter- 
minable on his bkpcy. or until he suffered any 
act or thing or any event happened whereby, 
if payable to him absolutely, he would be 
deprived of the right to receive the income or 
any part thereof. By an order in 1895 after 
the dissolution of C.’s marriage, it was 
ordered that the trustees should set apart 
the whole of the income of the settled funds 
‘ which was then payable to him, & apply it 
for the children of the marriage until majority. 
, C. became bkpt. in 1904, & his youngest child 
attained twenty-one in 1910 :—Held: the 
above order was an act or event antecedent to 
his bkpcy. by which C.’s interest in the whole 
income was determined for a substantial 
period, & a forfeiture took place at the time 
the order was made, & nothing passed to the 
trustee in bkpcy.—Re CARrew’s TRUSTS, 
GELLIBRAND v. CaREW (1910), 103 L. T. 
658; 65 Sol. Jo. 140. 


5905. Add. Annotation :—Consd. Re Fordcr, Forder 
v. Forder, [1927] 2 Ch. 291. 


6908. Add. Annotation :—Consd. Re 
Jones v. Jenkins, [1926] Ch. 1007. 


5909a. ‘‘ Shall do some act ’’ whereby income 
would be assigned—Authority to pay income 
to trustee of composition scheme—No notifica- 
tion of authority to trustee.]|—B. was entitled 
to the income of one-third share of theresiduary 
estate of testatrix unless & until he should be 
or become bkpt. or should do or suffer some 
act or thing whereby such share of income 
should be wholly or partially assigned, 
charged or incumbered or until he should 
die, whichever event should first happen, & 
from & after his death or bkpcy. orthe doing 
or suffering such act as aforesaid such share 
& the income thereof should be held upon 
trust for hisissue. Shortly after the death 
of testatrix B. entered into a scheme for 


Griffiths, 


Griftiths, 


composition with his creditors, & he then | 


signed an authority to the trustees of testa- 
trix’s will ‘ until further notice ’’ to pay to 
the trustee under the scheme ‘the income 
now due or to accrue due ”’ to B. from her 
estate. It appeared that there had been no 
communication by B. to the trustee of the 
scheme for composition concerning the 
authority given to the trustees of the will 
until after these proceedings had been taken 
in the matter :—Held: 
stances the authority given to the trustees 
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of the will did not operate as a good equitable 
assignment of B.’s interest in testatrix’s 
estate & did not work a forfeiture thereof, 
inasmuch as in the absence of communication 
concerning the authority, the same remained 
‘simply a bare authority which was revocable. 
—Re HAMILTON, FITZGEORGE v. FITZGEORGH 
(1921), 124 L. T. 737, C. A. 


5913. Add. Annotation :—Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


6916. Add. Annotation :—Consd. Re Forder, For- 
der v. Forder, [1927] 2 Ch. 291. 


5918. Add. Annotation :—Refd. Re Gillott’s Settle- 
ment, Chattock v. Reid (1933), 175 L. T. Jo. 
400. 


5920. Add. Annotation :—Consd. fe Griffiths, 
Jones v. Jenkins, [1926] Ch. 1007. 
5922. Add. Annolation :—Distd. Re Griffiths, 


Jones v. Jenkins, [1926] Ch. 1007. 

5922a. ‘‘ By any deed or document anticipate, 
charge, assign, or otherwise dispose of ’’— 
Debtor presenting bankruptcy petition.)— 
Held: the forfeiture clause had not taken 
effect.— He GRIFFITHS, JONES v. JENKINS, 
[1926] Ch. 1007; 95 L. J. Ch. 429; 186 L. T. 

57; 70 Sol. Jo. 785; [1926] B. & C. VR. 56. 

5924. Add. Annotation :—Expld. Re Forder, For- 
der v. Forder, [1927] 2 Ch. 291. 


5925. Add. Annotation :—Consd. te Forder, For- 
der v. Forder, [1927] 2 Ch. 29]. 


5931. Add. Annotations :—Consd. I?e Forder, Forder 
v. Forder, [1927] 2 Ch. 291. Refd. Re Evans, 
Public Trustee v. Evans, [1920] 2 Ch. 304. 


6932. Add. Annotation :—Apld. Re Evans, Public 
Trustee v. Evans, [1920] 2 Ch. 304. 

5932a. Bankruptcy before death of testator.] 
—Testator directed that if an annuitant 
should become bkpt. or insolvent he should 
forfeit the annuity :—Semble: such a direction 
applied only to future events, & no forfeiture 
would be incurred by an insolvency during 
testator’s lifetime.—Re Draper (1888), 57 
L. J. Ch. 942; 58 L. T. 942; 36 W. R. 783. 

Annotation :-—Folld. Re Strange, Lamb v. Bossi Leu (1916), 

60 Sol. Jo. 640. 

5932b. ‘* Until he shall forfeit same in case of 
bankruptcy ’’—Existing bankruptcy known to 
testator.)—Ite Evans, PUBLIC TRUSTEE v. 
Evans, No. 5936a, post. 

5933. Add. Annotation :—Refd. Ie Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


5934. Add. Annotation :—Refd. Re Forder, Forder 
v, Forder, [1927] 2 Ch. 291. 


5935. Add. Annotation :—Apld. Re Forder, Forder 
v. Forder, [1927] 2 Ch 291. 

5935a. Bankruptcy at & after determination 
of prior life interest—Annulled after Income 
payable.|—B. was bequeathed an_ interest 
during his life in the income of testator’s 
residuary estate, & by his will, testator 
directed that, if any beneficiary thereunder 
should become bkpt., such beneficiary should 
forfeit his share which should thereupon de- 
volve as provided for in the event of his 
death. Testator died in 1910 & on Apr. 16, 
1914, B. was adjudicated bkpt. On Dec. 14, 
1925, B.’s life interest fell into possession, 
& on Apr. 7, 1926, he procured the annul- 
ment of his bkpcy. Between Dec. 14, 1925, 
& the date of the annulment the trustees 
received income in respect of the residuary 
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estate, but dealt only with such part as did 
not include the income in respect of B.’s 
interest, no payment being made in respect 
of that by them :—Held: as after Dec. 14, 
1925, the trustees received sums in respect of 
the income of testator’s estate which they 
could have been asked to hand over to the 
trustee in the bkpcy. of B. before the annu)- 
ment of his bkpcy., there existed somcthing 
upon which the forfeiture could operate, 
the test being whether there was any actual! 
income of the share which could be treated 
by the trustees as payable to, or retained for, 
- or appropriated for, the residuary legatee, & 
the annulment was not in time to prevent the 
operation of the forfeiture clause.— Fe FoRDER, 
FORDER v. ForpER, [1927] 2 Ch. 291; 96 
L. J. Ch. 314; 187 L. T. 538; [1927] B. & C. R. 
84,C. A. 


5936. Add. Annolations :—Apld. Re Forder, Forder 


v. Forder, [1927] 2 Ch. 291. Refd. Re Evans, 
Public Trustee v. Evans, [1920] 2 Ch. 304. 


5936a. ‘‘ Unless he attempts to become bankrupt ’’— 


Whether applicable to bankruptcy in invitum 
or generally.| —Testator, by his will dated 
Dec. 21,1911, devised & bequeathed bis real 
& personal estate to his trustees upon trust 
to sell & convert with power to postpone, & 
proceeded: ‘' Out of my estate I desire my 
trustees to pay to my son HH. an annuity of 
£156 to be paid monthly, unless he attempts 
to assign it or to become bkpt. In these 
events it shall be entirely optional with my 
trustees to pay him the annuity, my wish & 
intention being that the money is to be for 
his personal use to keep him from want. If 
they think his conduct or circumstances 
deserves or requires it, I authorise tin sa to 
increase the annuity to £260 per annum. 
payable as & on the condition stated.” 
Testator then directed that the residue of the 
income of his estate should be paid to his 
wife during her life or widowhood, & that 
after her death or remarriage it should be 
applied for the maintenance of his daughter 
until she attained the age of twenty-five 
years, & that upon her attaining that age 
the whole of the residue of his property 
should be given to her. By a codicil to his 
will, dated Sept. 10, 1918, testator devised 
two freehold farms to his son H. for the term 
of his life or ‘‘ until he shall do some act to 
effectuate a sale or mtge. thereof or which 
shall forfeit the same in the case of bkpcy.,”’ 
in either of which events the farms were to 
fall back into & form part of his residuary 
estate. Testator died on Sept. 13, 1918, 
leaving his widow, his daughter, & his son H. 
surviving. On Nov. 3, I911, a receiving 
order had been made against H. on a creditor’s 
petition, the act of bkpcy. being the failure 
to comply with a bkpcy. notice, & on Nov. 24, 
1911, he was adjudged bkpt. Testator made 
his will & codicil with knowledge of these 
facts. On Jan. 22, 1919, H. obtained his 
discharge, but his creditors had not been 
paid in full, & the bkpcy. had not been 
annulled. On a summons taken out by the 
trustees for the determination of the ques- 
tions whether the legacy given to H. by the 
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will had become forfeited by his bkpcy., & 
whether the freeholds devised to him by the 
codicil belonged to him or formed part of 
the residuary estate :—Held: (1) the words 
‘‘unless he attempts to become bkpt.”’ in 
the will must be read in their strict gram- 
matical sense & as so read did not apply to 
a bkpcy. in invitum or bkpcy. generally, & 
therefore no forfeiture of the annuity had 
occurred on which the discretionary trust 
arose, & consequently the annuity was 
payable to the trustee in H.’s bkpcy.; (2) 
the words of devise in the codicil though 
phrased in words of futurity applied under 
the doctrine of 7'rappes v. Meredith, No. 5932, 
ante, to the past bkpcy. of H., & there was 
no principle upon which the ct. would be 
justified in holding that the doctrine was not 
applicable to legal estates, & consequently 
the devised frecholds had ever since the 
death of testator formed part of his residuary 
estute.—-I?e EVANS, PUBLIC TRUSTEE v, 
Evans, [1920] 2 Ch. 304; 89 L. J. Ch. 525; 
123 L. T. 785; 36 T. L. R. 674, C. A. 


5936b. ‘* Become vested or charged ’’—-Assignment 


of ‘‘ whole means & estate.’’|—A testator, 
who died in 1932, bequeathed his residuary 
estate to trustees in trust to pay the income 
thereof to his wife, F’. P., for life, & after her 
death to raise thercout a fund the income of 
which, in the events which happened, they 
were directed to pay to KF. H. during his life, 
“aif at the time of this present trust taking 
effect in possession no act or event shall have 
happened whereby the life interest... if 
belonging to him absolutely, would have 
become vested in or charged in favour of 
some other persons or person... .” 
discretionary trust in favour of F. H. his wife 
& issue was ercated in the event of failure of 
the trust during his life. In 1933 I. H. being 
temporarily resident in Scotland, though 
domiciled in England, executed a deed assign- 
ing to a trustee for the benefit of his creditors 
‘“my whole means & estate, heritable and 
moveable, real and = personal, wherever 
situated, now pertaining & belonging or due 
& indebted to me or over which I may have 
any power of disposal or to which I may 
succeed during the subsistence of this trust.” 
This deed was never registered in accordance 
with the Deeds of Arrangement Act, 1014 
(c. 47), 8. 2 FEF. P. died in 1936 :—Held : 
(1) the terms of the deed were wide enough to 
cover the interest of F. H. under the will; 
(2) inasmuch as on the true construction of 
the deed the law intended to be applied in 
dealing with it was the law of Scotland, 
which did not require registration, it was not 
void for want of registration in accordance 
with Deeds of Arrangement Act, 1914 (c. 47) ; 
(3) accordingly, there had been forfeiture of 
the life interest of F. H. & the discretionary 
trust came into force.—Re PILKINGTON’s 
WILL TRustTS, PILKINGTON v. HARRISON, 
[1937] Ch. 574; [19387] 3 Al] &. R. 213; 106 
L. J. Ch. 360; 157 L. T. 182; 53 T. L. R. 
745; 81 Sol. Jo. 459. 


5953. Add. Annotation :—Refd. Re Blyth Ship- 


building & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1926] Ch. 494. 
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5958. Add. Annotations :-—Consd. Anglo-Baltic & 


5958a. 


-@ trustee was appointed. 


Mediterranean Bank v. Barber, [1924] 2 
K. B. 410; Re Harrington Motor Co., Ha p. 
Ohaplin, [1928] Ch. 105. Distd. Hood’s 
Trustees v. Southern Union General Insce. Co. 
of Australasia, [1928] Ch. 793. Refd. Re 
Harrington Motor Co. (1927), 44 T. L. R. 58; 
Re Debtor (No. 627 of 1936), [19387] Ch. 156. 


-]—H., who had taken out a policy of 
insurance in deft. co. against third party 
risks, was involved in an accident whereby 
©. was seriously injured by H.’s motor car. 
O. commenced proceedings against H. for 
damages, but before obtaining judgment H. 
was adjudicated bkpt. & the official receiver 
was appointed the trustee in the bkpcy. 
The trustee informed the co., in reply to a 
question put by them, that he did not 
propose to take any part in C.’s action 
against H. H. subsequently purported for 
an agreed sum to release the co. from their 
liability under the policy to indemnify him 
in respect of any judgment obtained against 
him by ©. Shortly afterwards C. obtained 
judgment against H. for damages for the 
injuries sustained by him. Subsequently 
H. committed a second act of bkpcy. & was 
adjudicated bkpt. for the second time, & 
In an action 
brought by the two trustees jointly for a 
declaration (inter alia) that deft. co. were 
liable to indemnify H. & or pltfs. against 
the damages awarded to C. & that the agree- 
ment by which H. purported to release the 
co. was null & void :—Held: (1) the benefit 
of the indemnity vested in the trustee under 
the first bkpcy., notwithstanding that C.’s 
claim, being one in respect of a tort for which 
judgment was not oO tained till after the 
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commencement of the first bkpcy., was not 
provable in such bkpcy.; (2) the benefit 
of the indemnity having vested in the 
trustee in the first bkpcy., his right thereto 
could not be affected by any subsequent 
agreement between deft. co. & H.; (8) the 
trustee in the first bkpcy. was not estopped 
by his refusal to take part in O.’s action 
against H. from asserting his claim against 
deft. co.—Hoop’s TRUSTEES v. SOUTHERN 
UNION GENERAL INSURANCE Co. oF AUSs- 
TRALASIA, [1928] Ch. 793; 97 L. J. Ch. 467 ; 
139 L. T. 5363 [1928] B. & C. R. 95, 0. A. 


-}--See, now, Third Party (Rights Against 
Insurers) Act, 1930 (c. 25). 





5960. Add. Annotation :—Refd. Banco de Portugal 


v. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 465. 








Husband surviving wife.]— In 
the year 1876 a husband during the lifetime 
of his wife took out a policy on his life with 
an assurance co., whereby, after a recital 
that the assured ‘‘ for the benefit of his wife ”’ 
in perce of Married Women’s Property 

ct, 1870 (c. 93), had proposed to the co. 
to effect an assurance on his own life for £500, 
in consideration of the payment of the 
premiums during the life of the assured, the 
co. covenanted that the property of the co. 
should be liable to pay to the exors., adminis- 
trators & assigns of the assured the sum of 
£500. In 1918 the wife died, & in 1929 the 
husband died without having married again. 
In 1891 the husband was adjudicated bkpt. 
& obtained his discharge as from Apr. 14, 
1899 :—Held: upon the true construction 
of the policy & Married Women’s Property 
Act, 1870 (ce. 93), 8. 10, the interest in the 


party rigka :—- Held : deft.’ 8 right to 
ndemnity by the insurance co. pastors 
arisen prior to the assignment, passe 
as a chose in action to the trustee under 
the deed, & pltf. had no legal or equit- 
able right to the insurance moneys.-— 
Bh a ee {1930] N. Z L. R. 


6961 ii. Premium paid by bank- 
runt.j—Where payments due to a co. 
favuing a polley were not by the 
policy itself expressed to be payable 
during the lifetime of the assured or 
for seven years at least :—Held: the 
polioy was not within the protection 
afforded by Life Insurance Act, 1908, 
8. 65, & the policy-moneys passed to 
the official assignees of the deceased 
sso, -holder.— LONDON & LANOASHTRE 

ee Co., LTp. t. FISHER, [1924) 
- R. 1286.—N.Z. 


Sona lil, ———- Property transferred 
before assignment in opiate }—A 
trustee In bkpcy. is not entitled to 
over insurance on a building burned 
after the assignment in bkpcy., but 
which stood on land transferred prior 
to the assignment.—CANADIAN CREDIT 
MEN’s TRUST AssooN., LTD. v. WINNI- 
PEG FIRE UNDERWRITERS? AGENCY 
Cee | (1926) 3 D. R. 628; (1926) 


W. R, 541 CAN. 

5961 fv. Policy effected outside 
jurisdiction. }—Life nsuran Act, 
1908, 8. 65 (2), (3), protecting lite 
insurance policies from creditors of the 
assured, applies not only to such 
policies effected in New Zealand, but 
also to policies which have ‘been 
effected {n another country with a co. 
not ir tha on business in New Zea- 
land & assessed by a person 
domiciled a ow Zealand "at the date 
of his death.—Re rite oo. v. 
PUBLIC TRUSTER, [1934] N. Z. L. R. 
296; G. L. R. 237; aff. " gub nom. 








« 


PUBL TRUSTEE v. ‘Lyon, (1936) A. C. 
166, P. C.—N.Z. 


5967 ii. In action of tort.)— 
chore for persona] injuries do not 





vest the trustee in bkpoy. —Re 
HOLLISTER ae ay SAN ote. ARS 
707; r 7 0. B. R. CAN. 


h i. Sums due a way of differences— 
Transactions closed by spe resolution 
of Stock Exchange.}—Sums which have 
become due, in the ordinary course 
of business from one certified broker 
to another, by way of differences in 
respect of Stock Exchange transactions 
entered into between the parties, as 
members of the Bombay Native Share 
& Stock Brokers’ Association, form part 
of the estate of the creditor broker, 
which passes to his assignee in the case 
of his insolvency, under Presidency 
Towns Insolvency Act (III. of 1909), 
sa. 17 & 52.—K AIKUSHROO TALYARK- 
HAN vw. Bal GULAB (1928), I. L. R. 53 
Bom. 608.—-IND. 


h if. Sums due from bankrupt com- 
pene Sill PR Bs tH to recover from 
als—Subject to rights of third 
party Where commission agents had 
urred liability on behalf of their 
rincipals, who had agreed to indemnify 
hem, & the agents having subsequently 
gone into li Hncipals t official] liquidator 
sued the principals for the amount of 
Hability :—Held: he could recover the 
said amount even though the agents, 
having £ gone into liquidation, had not 
actually paid thefr vendor.—OSMAN 
JAMAL & Sons v. GOPAL PURSHATTAM 
(1928), I. L. R. 56 Calo. 262.—IND. 


sq. Righte under contract — Can- 
cellation before receiving order.}—Held : 
the trustee In bkpcy. had no rights 
under the contract in the name of 
bkpt.. it having been rightly can- 
ed.—-Re DOLLAR Taxi ep Ez D. 
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TRUSTEE, (19241 3) D. Le R, 91: 4 
CG. B. R. 667.—CAN 

sr. Proceeds of Hanon assets — 
Sold by directors—T'o discharge personal 
guarantees of directors.)— Held: the 
transaction was not fraudulent. — Re 
UNITED ee f1925}3 D. L. Rh. 
446: 5C. B. R. 779. —CAN, 


st. Gratuity payable Hy employer. J— 
Held: a ee which is promised 
to be p by a railway co., at its 
discretion, to its employee, at the con- 
clusion of his service, is not in the 
nature of a recoverable debt but ts 
only a gift which is not completed 
until] it has passed out of the hands of 
the donor, & cannot therefore be seized 
by the creditor. ms OF STATE 
vw. JAMUNA Das (1932), I. L. RR. 11 
Pat. 584.—IND. 


PART XX. SECT. 4, SUB-SECT. 3.—B. 


sv. Procecds of sale—BRill of sale 
given by husband to wife—T'o secure 
loan by wife.)—Held: the proceeds 
derived from realisation of the security 
effected after an act of bkpcy., but 
before actual adjudication, were money 
lent to the husband by the wife for the 
purpose of his trade or business at the 
date of bk oy., &, a8 sucht, assets in 
the husband’s estate —HRe Haw, {1926 )] 
N. Z. L. R. 558.—N.Z. 


sw. Chattels in ostensible posseaston of 
husband—Onus of proof.)}—Held: the 
onus was on the wife to prove that they 
were her pro a ie —Re McELLAanp’s 
EstTATR, Vee 14D. L. BR. 395; 3 
C. B. R. 849.—OAN. 


sz. Money lent to husband for business 
purposes.}—Money lent by a married 
woman to her husband for the purposes 
of a alae carried en by him ts 
asseta of estate pte —Re 





pouey moneys vested in the husband & upon 
is adjudication in the trustee in his bank- 
ruptcy subject to the trust in favour of his 
wife which enured for her benefit only if she 
survived her husband; with the result that 
as she died before her husband & before the 
fund fell into possession, the policy moneys bo- 
longed & were payable to the trustee in bkpcy. 

Semble: Married Women’s Property Act, 
1870 (c. 93), s. 10, does not enable a husband 
to confer the benefit of the policy upon any 
wife who does not by surviving him become 
his widow.—Re COLLIER, [1930] 2 Ch. 37; 
143 L. T. 329; sub nom. Re CoLuigr, Fz p. 
COLLIER’S [ExecutTors, 99 L. J. Ch. 241; 
[1929] B. & C. R. 173. 


sais arivr ties -—Dbtd. Cousins v. Sun Life Assurance Society, 


] Ch, 126. 


6052. Add. Annotation :—Refd. Re Pennington & 


Owen, [1925] Ch. 825. 


6074. Add. Annotation :—Distd. Re Wilson, Ez p. 


Salaman, The Trustee v. Keith, Prowse 
(1925), 133 L. T. 814. 


6092a. -—~--- ----— .-|—The bkpt., a married woman, 


was entitled, under a post-nuptial settlement 
made by her 4usband, a man of considerable 
wealth, to an income of £5,000 per annum. 
free of tax, subject to a restraint upon 
anticipation, &, in the event of her becoming 
discovert, the £5,000 per annum was subject 
to a discretionary trust of which she was one 
of two objects. In Sept. 1936, she presented 
a petition for the dissolution of her marriage, 
& in Aug. 1937, she was adjudicated bkpt. 


An interim order for alimony pendente lite’ 


was made, giving her £10 per week pending 
the result of an application of !he trustee 
in bkpcy. under 1914 Act, s. 52, for the whole 
or some part of the income of £5,509 ner 
annum to be made available for the payment 
of creditors. Upon that application being, 
made, the registrar ordered £3,000 per annum 
out of the £5,000 per annum to be paid to the 
trustee. It was contended that it was 
obligatory on the registrar in bkpcy. to make 
an order that the whole of the £5,000 per 
annum should be paid to the trustee, as the 
bkpt. had means of subsistence available, 
namely, the obtaining an order from the 
Divorce Ct. for alimony pendente lite or 
maintenance at a higher rate than that 
already awarded :—Held: it could not be 
said that, in the circumstances, the registrar 
had exercised his discretion upon any wrong 
principle. The creditors were not entitled, 
where the husband had provided these 
settlement moneys out of his own money, to 
throw the whole burden of supporting the 
bkpt. on the husband, & the order made 
ought not to be varied.—Re BOWDEN (LADY), 
TRUSTEE v. BANKRUPT, [1937] 4 All EK. R. 
635; 64 T. L. R. 219; 81 Sol. Jo. 1038, C. A. 


Vol. V.—Bankruptecy. Cases 6012a—6115b. 


tors resident & domiciled in the Irish Free 
State were in possession of chattels belonging 
to an English bkpt. on which the creditors 
claimed a lien, which the trustee admitted, 
for moneys owing to them by the bkpt., the 
Div. Ct. were of opinion that, as between the 
creditors & the trustee, the creditors were 
entitled to realise their security by the sale 
of the chattels. But, save as aforesaid, the 
ct. refused to make any special order declaring 
a lien on or directing the sale of the chattels, 
or any order which the High Ct. of the Irish 
Free State could be asked to enforce by an 
order in aid.—Re SykEs, CLOGHRAN StTuD 
Farm Co. v. TRUSTEE (1932), 101 L. J. Ch. 
298; [1931] B. & C. R. 215, D. C. 

6108. Add. Annotalion :—Apld. Anantapadmana- 
bhaswami v. Secunderabad Official Receiver, 
[1933] A. O. 394. 

6111. Add. Annotation :—Consd. Bergerem  v. 
Marsh (1921), 91 L. J. K. B. 80. 


6113. Add. Annotation :--Apld. Bergerem v. Marsh 
(1921), 91 lL. J. K. B. 80. 


6115a. ——- Bankruptcy abroad.|—Testator by 
his will declared himself to be residing in 
London, & domiciled in Iingland. He subse- 
quently resided in Algiers & carried on busi- 
ness as a coal merchant there until his death. 
On a petition presented by him in his lifetime 
to the ct. in Algiers he was declared bkpt. by 
the French ct. after his death, & a ‘‘ syndic ”’ 
was appointed there to whom creditors’ claims 
might be sent. The effect of the order on the 
evidence was to vest in the French ‘‘ syndic ”’ 
the whole of bkpt.’s estate, including assets 
accruing after the commencement of the 
bkpcy. In asubsequent creditor's adminis- 
tration action in England, K., an Iinglish 
creditor, was appointed administrator & after 
a grant of administration with the will 
annexed, proceeded tu advertise for creditors. 
The French ‘‘ syndic ’’ now claimed that the 
assets in this country should be transferred 
to him, admitting that if his application was 
successful the costs of administration here 
would have to be deducted :—Held : abkpcy. 
order having been made by a French ct. of 
competent jurisdiction the ‘‘ syndic ’’ was 
entitled to the whole of the assets whereso- 
ever situate, & these must be handed to him 
after deducting the costs, charges & expenses 
of the administration proceedings here.— 
Re BuRKE, KING v. Terry (1919), 54 L. Jo. 
430; 148 L. T. Jo. 175. 

cgi ae rca a Bergerem v. Marsh (1921), 91 L. J. 


6115b. -]}—In 1913 deft., a domiciled 
Englishman, entered into an hotel partner- 
ship with other persons in Belgium in con- 
nection with the Ghent Exhibition. Deft. 
became tenant of a house in Ghent for a 








6098a. ——— In Irish Free State—In possession of 


period of eight months from Apr. 1913, & 


Irish creditors—Claim to lien.]—Where credi- 


PART XX. SECT. 4, SUB-SECT. 6.—A. 


Li, —— —— Property part of estate 
of lunatic under care of court.}—Lands 
being real estate, situate in the Irish 
Free State, devolved upon a person 
as heir-at-law who had been an 
undischarged bkpt. in England since 
the year 1924. he person who died 

ossensed of the property had been a 
unvatic under the care of the ct. in the 
Trish Free State. In the winding up 
of the lunatic’s estate by the Chief 
Justice in Lunacy the rents of the real 


employed 


estate of the lunatic which had accrued 
after her death were claimed respec- 
tively by the Official Recolver in 
England & the Official Asstgnee in the 
Irish Free State for the benefit of the 
creditors in the respective bkpcies. :— 
Held: the only effective vesting order 
beforr the ct. was that made in the 
Irish bad 2 matter, the land in 

vestion had not become vested in the 

ficial Receiver in England merely 
by the operation of the English vesting 
declaration, but it was competent for 
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clerks & 


other persons. The 


the Irish ct., exercising bkpcy. juris- 
diction, if requested to do so, to make 
that vesting declaration effective.— 
Re CorRBALLIS, (1929] [. R. 266.—IR. 

6103 v. ——.]——Land In Canada 
owned by a bkpt. at the time he lta 
adjudicated a bk;j-t. under the English 
Bkpcy. Act, 1914, c. 59, veata in his 
trustee under the Koglish bkpcy. 
proceedings.— Ite GBaHAM (No. ‘ 
{1929) 3 D. L. R. 353; 1 W. W. RK. 
309; 23 8 L. R. 297; 10 C. B. kK. 
340.—-CAN. 





6116a. 


partnership incurred heavy liabilities, & by 
a decree of the Commercial Ct. at Ghent, 
dated Aug. 9, 1913, the partnership & its 
members were declared to be insolvent pur- 
suant to an article of the Belgian Civil Code. 
The decree was pronounced by the ct. without 
notice to deft., but subsequently, in accord- 
ance with the recognised procedure, he was 
notified of the decree & appeared by solr. to 
show cause why it should be dissolved. It 
was, however, affirmed by the Ct. of Appeal. 
Pitf., trustee in the bkpcy., brought an action 
in England alleging that deft. was possessed 
of assets within the jurisdiction of the English 
cts. & claiming a declaration that all deft.’s 
assets had become vested in pltf. as trustee : 
—Held: (1) the decree of the Belgian ct. 
was valid inasmuch as deft. had submitted 
to the jurisdiction , (2) the proceedings were 
not contrary to natural justice, inasmuch as 
deft. had been afforded an opportunity of 
being heard; (3) subject to the decision of 
other issues not before the ct., there should 
be a declaration that pltf. was entitled to all 
the movable assets of deft., wherever situate, 
& to the appointment of a_receiver.— 
BERGEREM v. MARSH (1921), 91 L. J. K. B. 
80; 125 L. T. 680; [1921} B. & C. R. 195. 


6116. For catchword ‘‘ Real property in England ”’ 


read ‘‘ Immovables in England.’’ 


Bankruptcy abroad.]—Although an 
‘ assignment of a bkpt.’s property to the 
representative of his cre:litors under the 
bkpcy. law of a foreign country (other than 
Scotland, Ireland, or British India) is not 
& does not operate as an assignment of any 
immovables of the bkpt. situate in England, 
nevertheless an English ct. has jurisdiction 





{in Council under Forei 


Cases 6115b—6123. ENnGLIisH AND Empire Dicest SUPPLEMENT. 


in such case to appoint a receiver to the 
bkpt.’s English property for the benefit of 
his creditors.—Re KoorErMAN, [1928] B. & 
C. R. 49; 72 Sol. Jo. 400. 


Annan ;—Folld. Re Osborn, Hz p. Trustee (1932), 74 
e oO. e 


6116b. ——— Bankruptcy outside England—Im- 


movable property in England—Bankruptcy 
in Isle of Man.]—Where a person was 
adjudged bkpt. in the Isle of Man & an order 
was made by that ct. seeking the aid of the 
High Ct. for the purpose of getting in movable 
& immovable property in England for dis- 
tribution in the bkpcy. & the trustee in 
bkpcy. moved the High Ct. to give effect to 
such order pursuant to Bkpcy. Act, 1914 
(c. 59), 8. 122 :—Held: (1) the High Ct. is 
bound to give such assistance as it can, but 
has a discretion as to what assistance it 
ought to give, & can impose such conditions 
& require such undertakings as it may think 
roper in each particular case; (2) where 
and in England does not vest in the trustee 
in bkpcy. of another country, the Bkpcy. 
Ct. has no jurisdiction to make a vesting 
order, but may appoint the trustee in bkpcy. 
to be receiver of the rents & profits with 
liberty to sell & deal with the proceeds of 
sale as trustee in the bkpcy. or, where 
mtgees. sell, may appoint the trustee in 
bkpcy. to be receiver of the surplus proceeds 
of sale.—Re OsBorn, Hx p. TRUSTEE, [1931- 
32] B. & C. ht. 189. 


6121. Add. Annotations :—Refd. Re Wait, [1927] 


1 Ch. 606; Ditcham v. Miller (1931), 100 
L. J. P. C. 177. 


6128. Add. Annotation :—Refd. Earle v. Hems- 


worth R. D. O. (1928), 140 L. T. 69. 


Jurisdiction to such order.—He Botton, [1920] 


PART XX. SECT. 4, SUB-SECT. 6.— 
B. (b). 








ri. .-]}—Although a foreign 
Bkpcy. Act cannot, of its own force, 
operate beyond the country which 
enacted it, yet private international 
law & the comity of nations operating 
on the general principles relating to 
movable property will recognise its 
extra-torritorial effect, so far at Icast 
as it deals with personal property, 
especially where, as in the case of the 
U.S. Bkpcy. Act, the Act does not 
expresaly confine itself to property 
within the United States, but extends 
to “all property " of bkpt.; & the 
fact that the U.S. Bkpcy. Act is given 
effect in Canada only by comity of 
nations is not a ground for holding 
that it should be given no greater 
effect in Canada than would be given 
to the Canadian Bkpcy. Act in the 
United States.—-WILLIAMS v. RICE 
(Man.). [1926] 3 D. L. R. 225; 71926) 
2 WwW. Ww. &n. 192.—CAN. 


t (p. 693) f. —— Immovabtdles.] 
—Bkpoy. in the United States does not 
affect immovables in Ontario. — 
MARINE TRuaT Co. v. WEINIG, [1935] 
3D. L. R. 282.—CAN. 

i.— open tn British India.| 
-——Upon a foreign ct. adjudicating a 
person an insolvent, the only property 
n British India which vests in the 
receiver by virtue of private inter- 
national law is such movable property 
as the Insolvent was free to Oo 
the receiver at the date of the adjudi- 
cation. 

The District Ct. at Secunderabad 
adjudicated persons insolvents under 
Provincial Insolvency Act, 1907. Juris- 
diction is exercised at Secunderabad, 
& the above Act there applied, by 
Orders made by the Governor-General 





Act, 1890, & Indian (Foreign Juris- 
diction) Order, 1902. The insolvents 
were holders of a decree of the Madras 
High Ct., which, before the adjudi- 
cation, had been attached by that Ct. 
in execution proceedings. By sect. 64 
of the Code of Civil Procedure, 1908, 
any private transfer of the attached 
decree was void against claims under 
the attachment :—Held: the Dis- 
trict Ct. at Secunderabad was a foreign 
ct.; accordingly, the adjudication 
operated in British India only under 
private international law &, havi 
regard to sect. 64 of the Code, did no 
affect the rights of the attaching 
creditor ; it was unnecessary to con- 
sidcr whether the attachment created 
a charge, or conferred title.—ANANTA- 
PADMANABHASWAMI v. SECUNDERABAD 
OFFICIAL REORIVER, [1933] A. C. 394; 
102 L. J. P.O. 773; 149 LL T. 54; 49 
T. L. R. 316, P. C.—IND. 


sa. Insolvency in South <Africa— 
Property in Ireland.|—By an order of 
the Supreme Ct. of the Union of South 
Africa the estate of an insolvent was 
Requostrated for the benefit of his 
creditors; subsequently a trustee of 
the estate was elected, was declared 
entitled to administer the estate in 
accordance with Insolvency Act, 1916. 
The insolvent was entitled to certain 
froehold & leasehold property in 
Ireland. Under the law of the Union 
of South Africa the trustee was 
entitled to the immovable property 
of the insolvent situate in Ireland, so 
far as such right did not conflict with 
the law in Ireland. The Supreme Ct. 
of South Africa having requested the 
Irish ct. to act in its ald, the trustee 
applied for an order vesting the pro- 
perty in him :—Heild: he was entitled 
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21. R. 324.—IR. 

sc. Bankruptcy in Stratts Settlements 
—Immovables in British India.)}— 
Weld: the Straits Settlements Bkpcy. 
Ordinance No. 44 had no binding force 
in British Indla where the Immovable 
property was situated & therefore the 
adjudication at Penang had no effect 
on such proporty.—-AIYASWAMY CHETTY 
v. MADRAS OFFICIAL ASSIGNEER (1933), 
I. L. R. 57 Mad. 616.—IND. 


PART XX. SECT. 4, SUB-SECT. 7. 


6122 i. Payments to accrue under 
building contract.)—B., who had engaged 
in a partnership with deft. K. in a con- 
tract for the construction of certain 
works, on June 8, 1927, assigned to 
pitf. ‘‘ all my profits up to the sum of 
£500 plus 10 per cent. interest ’’ that 
were to accrue to him from the said 
ey for the said contract. He 
was adjudicated bkpt. on an act of 
bkpcy. committed on June 17 of the 
same year, of which, however, pitf. 
had no notice. In an action by pitf. 
against the official assignee & deft. 

. to recover the amount of the assign- 
meut :—Held: it having been estab- 
lished that on June 17, 1927, the date 
to which the bkpcy. related back, no 
pote had been earned by B. to which 

e assignment could attach, & as the 
assignment could not give a good title 
as against the official assignee to profits 
accruing after the commencement of 
the bkpcy. pitt. could not succeed 
against the official assignee, nor could 
he recover against K., who was bound 
by law to pay the official assignee 
bkpt.’s share of the profits of the con- 
traoct.— HEWITT v. OFFICIAL ASSIGNEE 
OF BARNES & KEEBLE, [1930] N. Z. 
L. R. 416.—N.Z. 


6124. Add. Annotation :—Refd. Earle v. Hems- 
worth R. D. C. (1928), 140 L. T. 69. 

6126. Add. Annotations :—Apld. Re Collins, (1925) 
Ch. 556. Distd. Earle v. Hemsworth R. D. C. 
(1928), 44 T. L. R. 605. 


6128. Add. Annotations :—-Apld. Cotton v. Heyl, 
[1930] 1 Ch. 510. Comsd. Re Wait, [1927] 
1 Ch. 606; Blakey v. Pendlebury’s Trustees 
(1931), 47 T. L. R. 503. Refd. Re Williams, 
Richards v. Williams, [1930] 2 Ch. 378; Re 
Gillott’s Settlement, Chattock ». Reid, [1934] 
Ch. 97; Re Warren, Wheeler v. Mills, [1938] 
2 All FE. R. 331. 

6128a. 1914 Act, s. 43—Sales agreement 
between manufacturer & company—To secure 
loan.}—Being short of liquid capital, the 
debtor, who was a manufacturer of furniture, 
approached A. for assistance. <A. agreed to 
help him & for this purpose a co. was incor- 
porated on Sept. 1, 1933, with a capital of 
100 shares of £1 cach, of which A. held ninety- 
eight, his clerk one, & the debtor one. On 
the same date the debtor entered into an 
agreement with the co. by which the co. 
agreed to buv for cash goods manufactured 
by him up to a total amount of £7,000, the 
price to be 1 per cent. less than the prices 
that any of certain specified customers had 
agreed to pay for them, & the goods to be 
invoiced to the customers in the name of the 
co. The agreement also provided that the 
debtor should not sell goods to any person 
other than the co., that he should repay to 
the co. any part of the price of goods 





so purchased which the customer failed to- 


pay, & that the co. should not make a profit, 
of more than £2,500 in any one year. Notices 
were issued to customers that for tie future 
sales would be effected through the cz. On 
Feb. 5, 1934, a receiving order was muce 
against the debtor, & on Feb. 19 he was 
adjudicated a bkpt. The question arose 
whether the agreement was void as against 
the trustees in bkpcy. so that the sums 
remaining due from customers at the begin- 
ning of the bkpcy. formed part of the debtor’s 
estate :—Held: the agreement was not void 
either as an unregistered bill of sale or as an 
assignment of future book debts within 
1914 Act, s. 43.—Re LOVEGROVE, Ea p. 
LOVEGROVE & Co. (SALES), Lrp., Re LovE- 





6124 i. 





Tield : moneys already earned by the | Gorpon Storr, Lrp., Ez p. STANDARD | CONSORT TRADIN 2), 
» RR. 279; 3 ar 7783 (1921) 3 W. W. RR. 434. 
— CAN. 


assignor, although not already due & BANK, [1923] 4 


im, & their assignment was not 6128 iv 
invalidated by bkpcy. intervening , 
before such moneys became due & 





Retention money.)— 6128 iii. Muture book debts.)— ke be identified.—Re Cocks HsaTaATk & 
D. 
ayable to him, could be assigned by | C. B. R. 816.—CAN. 


-}--To be valid against 6139 Vv 
a trustce in bkpry. any assignment of . 


6150a. 


Vol. V.—Bankruptcy. Cases 6124—6150a. 


GROVE, Ea p. TRUSTEES, [1935] Ch. 464; 104 
L. J. Ch. 282; [1934-5] B. & C. R. 262; sub 
nom. Re LOVEGROVE, Ea p. APPLESTONE v. 
TRUSTEES, 152 L. T. 480; 79 Sol. Jo. 
145; sub nom. Re LOVEGROVE, Fx p. 
LOVEGROVE & Co. (SALES), Lrp. v. TRUST- 
EES, 51 T. L. R. 248, C. A. 


6129. Add. Annotations :—Apld. Re Collins, [1925] 


Ch. 556. Distd. Earle vy. Hemsworth R. D.C. 
(1928), 44 T. L. R. 6065. 


6129a. —--—.]—Jte COLLINS, No. 6659a, post. 
6135. Add. Annotation :--Apld. Re Caines Mort- 


gage Trusts, [1918-19] B. & C. R. 297. 


6138a. Trust fund invested in partnership—Bank- 


ruptcy of firm.]—In 1919 a sum of Its.10,000, 
lying with a firm belonging to resp.’s uncle, 
was directed by the father of resp. to be 
invested in the firm in the name of resp., 
who was then a minor, the money to be 
handed over to the resp. on his attaining 
twenty-one. The interest on the investment 
in the meantime was to be paid to the father. 
In 1925 the members of the firm were adjudi- 
cated insolvent & their estate & effects vested 
in the Official Assignee :—Held: the 
IRs.10,000, being admitted to be a trust in 
the hands of the firm, must be taken to have 
remained a part of the assets of that business 
& to have been there at the date of the 
insolvency, & upon such insolvency passed 
to the Official Assignee subject to a charge 
in favour of resp.~-MADRAS OFFICIAL AS- 
SIGNEE v. KRISHNAJL Brat (1933), 49 T. L. R. 
432, P.C. 

Transfer of shares bought for client.] 
—A. instructed his broker to purchase on his 
behalf two hundred shares in a co. The 
broker instructed a firm of brokers to effect 
the purchase. The firm duly purchased the 
shares & sent a transfer of the shares to the 
broker, prepared in the name of A. The 
broker had in the meantime filed his petition 
in bkpcy. & the transfer passed to the official 
receiver & from him to the trustee in bkpcy. 
of the broker. It was claimed by the firm & 
also by A.:—Held: it was ‘‘ property held 
by bkpt. on trust”? within the exception 
contained in 1914 Act, s. 38, & it must be 
handed over to A.—BaAarner & SONS v. 
Rianey (1922), 38 T. 1. 2. 650 3 66 Sol. Jo. 577. 





G Co. (192 65 





apeliad entrusted to.}— 
Held: the payer could only rank as a 


payable, & this principle was applic- future book debts must be | rigidly preferred creditor if the trust money 


able to retention money kept back tn 


building contract.—OFFICIAlL AS8IGNEE 
ee {[1921) N. Z L. R. 460.— 





6128 1. Book debts—Assignment to 6133 iv. 
incorporated bank.}—Held: the assign- é , 
ment of all book debta then due or | Cv. (1922), 
accruing due or thereafter to become | 206.—CAN 
due was a general assignment of book 6133 v. 





debts within Bkpcy. Act, s. 30, but war | [1926)1D.L. RR. 584; 


valid. —SarERA ToRACCO Co. v. ROYAL | CAN. 
BANK OF CANADA (1922), 63 oe L. R 


eons Ah ae DS neo 8. 30.—Fe | could be traced to a particular fund.— 
respect of progress pane under a C. B. R. "1 12.-—_CAN. iL. 


R. 7063 5 | Re Dominion TICKET, ETO. CORPN., 
ean AKER, (1924] 2 D. L. R. 807.— 


PART XX. SECT. 5, SUB-SECT. 1 7 ; 
jhe STANDARD IM- 61501. Broker—Securities sold for 


ports, LTp., Hr p. CANADIAN Express | Client—Proceeds paid into broker's 
68 D. L. R. 396; 2C. B. Rk. | general account.j|—Held: aa the monucy 


could not bo distinguished in any way 
from other moneys in the gencral 


-}—Ke Mee ya account of the brokers the client could 
0 hte Ne FOE 1 not claim it & could only sue for breach 


of contract.—DALPHE v. FAIRRANKB, 
GossELin & Co. (1922), 66 D.L. h. 


Oi ee eee ets | PART XX. SECT. 5, SUB-SECT. 2.—A. | 335; 2C. B. Rt. 524.—CAN. 





6128 il. Assignment not regis- 6139 iv. 





———.}— As against an sh. Sole beneficiary—Widow’s claim 


tered—No provincial legislation pro- | assignee in bkpcy. one who haa ax | to share of estate.}—Where a widow 


viding for registration.)}—Held: assign- | principal consigned 
ment void as against trustee in bkpcy. under an agency contract by wh 


goods to lay claims under Widows Rellef Act, 
c 


R. S. A., 1922 (c. 145), 8. 10, to the 


—ROYAL BANK OF CANADA v. EASTERN | the property did not pass to bkpt. | unadmiuistered portion of her hua- 
Trust Co., (1923] 1 D. L. R. 498; | may recover the goods or the proceeds band’s estate, such poron does not 
{1 ; 


923) 8. C. R. 177.—CAN. thereof, provided & so far as 
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hey can | vest in the trustee in bkpcy. of the sole 


Cases 6208a—6296a. 


6208a. ———.] —In the circumstances (see No. 
6208) :—Held: C. had a lien on the goods 
for his debt.—BuRN v. CARVALHO (1834), 
7 Sim. 109; 58 BH. R. 777; subsequent pro- 
ceedings (1839), 4 My. & Cr. 690, L. C. 


Annotations :—Consd. Frith v. Forbes (1862), 31 L. J. Ch, 
oS Refd. Hutchinson v. Hoyworth (1838), 9 Ad. & EI, 


6215. Add. Annotation :—Dbtd. Timpson’s Exec- 
utors v. Yerbury, [1936] 1 All E. R. 186. 


6268. Add. Annotation :—Refd. 


Assignee v, 
T. L. R. 482. 


Krishnaji 


6270. Add. Annotation :—Refd. Banque Belge v. 
Uambrouck, [1921] 1 K. B. 321. 


6272. Add. Annotations :—As to (1) Refd. Banque 
Belge v. Hambrouck, [1921] 1 K. B. 821; 
Madras Official Assignee v. Krishnaji Bhat 

As to (2) Refd. 

Banque Belge v. Hambrouck, [1921] 1 K. B. 

321; Re Wait, [1927] 1 Ch. 606. 


6277. Add. Annotation :—Refd. Madras Official 
Assignee v. Krishnaji Bhat (1933), 49 T. L. R. 


(1933), 49 T. L. R. 482. 


432. 


6279. Add. Annotation :—Refd. Madras Official | 
Assignee v. Krishnaji Bhat (1933), 49 T. L. R. 


432. 
benoficiary under the husband’s will.— 
Re MciIntryrn, (1925] 4 D. L. R127; 
(19251 3 W. W. R. 172.—CAN. 


PART XX. SECT. 5, SUB-SECT. 2.—B. 


p i. ——~ Sum held for investment.) — 
In 1919 a sum of 1ts.10,000 was left 
in the hands of a firm of jowellers for 
investinent in thelr business at a fixed 
rate of interest in the name of resp., to 
whom the 1s.10,000 was to be paid on 
his attaining twenty-one yoars. In 
1925 the members of the firm were 
adjudicated insulvents under’ Pre- 
sidency Towns Insolvency Act, 190%. 
By soct. 52 (1) (a) of that Act prepares 
hold in trust by an insolvent is excluded 
from the divisible assets. It has beon 
admitted that the transaction of LO19 
constituted a trust in favour of rosp., & 
it was not alleged that the Ks.10,000 
had not been invested in the business, 
or that it had been lost, or ceased to 
exist bofore the insolvency :—Held: 
the assots of the firm vested in the 
official assignec subjoct to a» charge for 
the Rs.l0,000 in favour of resp. The 
right of a beneticlary to follow a trust 
fund does not depend upon whether 
the fund has been properly or impro- 
perly disposed of.—OFFIClAL ASSIGNEE 
v. BHaTr (1933), 60 L. Rk. Ind. App. 
203.—IND. 


80. Specific purpose—Stack cent heme 
deposited wlth agent—For sale.}—Bkpt. 
sold a portion of the shares & had the 
roinaluder fraudulently transferred into 
his own name :—Jfeld: the trustee 
must return the shares.—-DENMAN vw, 
Tousaw, Harr & ANDERSON & BELL 
TRLEPHONE Co. (1922), 66 D. L. R, 
572.—-CAN., 


ed. ———.J-—Held: it was 
necossary for petitioner accurately to 
identify the certificate which he claimed 
from the inselvent.—-McKay v. TuR- 
GBRON (1922), 67 D. L. R. 607.—CAN. 


sf. Unemployment relief tax deducted 
from cine had Sire hed collected by an 
employer of labour by deduction of 
unemployment relief tax from his 
employees’ wages forms by statute a 
debtor & creditor account between him 
& the Crown, & any such amount 
unpaid by him on his mpey passes to 
the Official Assignee & is divisible 
among his oreditors, ,including the 








Madras 
Bhat 





2 Ch. 137. 


6296a. 





Official 
(1983), 49 


ENGLISH AND Emprre Digest SUPPLEMENT. 


6295a. Life interest falling into possession—During 
third bankruptcy—Right of trustee under 
previous bankruptcies.|—Re SILBER’s SET- 
ee ett PuBLIC TRUSTEE v. SILBER, [1920] 

. N. 77. 


6296. Add. Annotations :—Apld. Re Garrett, [1930] 


Refd. He Landau, Hz p. Trustee, 


[1934] Ch. 549. 


Police pension.|—The provision in 
Police Pensions Act, 1921 (c. 31), s. 14 (1), 
that on the pensioner’s bkpcy. his pension 


‘‘shall not pass to any trustee or other 


person " 


‘benefit. 


order 


Crown.—fe BmAMISH, Ex p. TR, 
[1935] N. Z L. R. 356.—N.Z. 


PART XX. SECT. 5, SUB-SECT. 4.—A, 


62611. General rule—Fund undis- 
tinguishable.)}—In order to give rixe 
to a right to follow moneys as trust 
moneys mixed with the _ trusteo’s 
personal moneys there must have 
oxisted @ trust fund capable of being 
idontifled & followed.—Re CHRISTIE 
GRANT, LTD., Hz p. CANADIAN EXpriss 
Co., [1923] 1 D. L. R. 505; 32 Man. 
Lh 375; [1922] 3 W. W. R. 1161.— 


6261 fi. S.P. OGiLvir FLOUR MILLS 
Co., LTD. v. CANADIAN CREDIT MEN’S 
Trust Assoon., LTp., (1925) 4 D. L. R. 
969; [1925] 3 W. W. R. 586.—CAN. 


62671. Agent to sell goods—Right to 
procceds of sale.|J—Moncy received by 
a commission agent from sales of his 
customers’ property is, after deduction 
therefrom of the agent’s commission 
& expenses, money held by bim in a 
fiduciary capacity, & if it is mixed 
by the agent with his own money in 
his general banking account & he 
become bkpt., the money cun be 
followed by the cestuis que trust if it 
is still traceable; otherwise they have 
no recourse other than proving their 
claims in the bkpcy.—SaLTrrR & 
ARNOLD, LTD. v. DOMINION BANK, 
11923] 3 W. W. R. 257.—CAN. 


PART XX. SECT 6. 

6283 i. ‘* Working  tvols’’ — Law 
agent’s library.}—Held: law reports, 
stututes, & legal text-booksa, forming 
the professional] library of a practising 
luw-agent, were not necessary ‘‘ work- 
ing tools.”——-PENELL v. ELGIN, [1926] 
S.C. 9.—SCOT. 


hi. ——— ——.}~—Re TRENWITH, 


h ii. Effect of mortgage. }— Where 
the owner of an urban homeatead 
mortgages it, the exemption rights of the 
owner are confined to the 4 breed of 
redemption.—Re BELL [1922] 1 
WwW. W. R. 1015; 67 D. L. R. 66: 32 
Man, L. R. 9 at p. 138.—CAN. 

b iil. “ Building occupied ’’— 
By debtor.Jj—Debtor waa the regis- 
tered owner of a lot on which was a 
two-storey building, in the upper 
storey ‘of which he & his wife had 
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acting on the creditors’ behalf 
merely excludes the pension from being 
property that vests in the trustee under 
1914 Act, s. 18 (1). 
ct. from making an order under 1914 Act, 
s. 51 (2), for payment of all or part of the 
pension re the trustee for the creditors’ 
is 
whether or not vested in the trustee, & the 
does not effect any vesting.—Re 
GARRETT, [1930] 2 Ch. 137; 46 T. L. R. 464 ; 
sub nom. Re GARRETT, OFFICIAL RECEIVER & 
TRUSTEE v. THE BANKRUPT, 99 L. J. Ch. 
341; 148 1. T. 402; [1929] B. & C. R. 177. 
an :—Apprvd. Ite Landau, Hx p. Trustee, [1934] Ch. 


It does not prevent the 


sect. applies to property 





dwelt continuourly since® his purchase 
of the lot. The lower storey was used 
mainly as a store, in which debtor’s 
wife carried on a business, but in the 
rear part was stored some coal, wood 
& household furniture. The store & 
dwelling bad an outside entranco as 
well as an inside one. <A lean-to had 
been erected by debtor, which had an 
outside entrance a :— Hel the 
property was within Exemptions Act, 
6. 2, cl. 10, & was under Bkpcy. Act, 
s. 10, excepted from an assignment 
under that Act.—Re SKEELR, [1923] 
1D. L. R. 589: [1923] 1 W. W. R. 
117; 3C. B. R. 589.—CAN. 


h iv. By partner—-Part- 
nership property.}—Under Bkpcy. Act 
a lot & building belonging to a partner- 
ship passes to the authorised arrignee 
under an assignment by the partner- 
ship, although part of the building is 
occupied as a home by one of the 
partners.—He DoBRovITCH, DOBRO- 
VITCH ©. CANADIAN CREDIT MEN’S 
Trost Assocn., LTD., {1925) 1D. L. R. 
21; {1924] 3 W. W. R. 681.—CAN. 


hv. Exempt from seizure under 
execution.) — Held: not property divi- 
sible amongst bkpt.’s creditors.— 
TRADERS Trust Co. v. COHEN (Man.), 
{1927] 3 W. W. R. 473.—CAN. 











PART XX. SECT. 7, SUB-SECT. 1.— 
A. (a). 


6286 iii. --—The after-acquired 
property of a debtor is available amon 
creditors under a receiving order bu 
not under an authorised assignmenpt.— 
Re Lrpvon, {1923} 3 D. L. R. 11713 
620. L. R. 352; 2G. B. R. 488.—CAN. 


6291 iva. —— Under inte .) 
—Held: to vest in the trustee.— 
LussigR, [1927] 4 D. L. R. 637; 61 
O. L. R. 177.—CAN. ‘ 


6293 v. ——.}—An insolvent 
has power to dispose of any property 
he may acquire after being declared 
insolvent, & all persons dealing with 
him bond Pisce’ & for a consideration 
will be scharged from making a 
further payment to the official as- 
signee, provided the transactions took 
place before the official assignee inter- 
vened & claimed the property on 
behalf of insolvent’s estate.—CHHOTE 
LAL ». KEDAR NaTH (1924), I. L. R. 
46 All. 565.—IND. 











6298. Citations :—For ‘‘ CHIPPENDALE v. TOMLIN- 
SON (1752), 1 Cooke’s Bankrupt Laws, 7th ed., 
p. 406” read ‘‘ CHIPPENDALL v. TOMLINSON 
(1785), 4 Doug. K. B. 818; 1 Cooke’s 
ayant Laws, 8th ed., p. 428; 99 E. R. 
Add. Annotations :—Distd. Beckham v. Drake 
(1849), 2 H. L. Cas. 579. Consd. Re Roberts, 
[1900] 1 Q. B. 122. Refd. Re Elswood (1855), 
26 L. T. O. S. 96; Wadling v. Oliphant 
(1875), 1 Q. B. D. 146. 


6815. Add. Annotation :—Apld. Re Walter, Slo- 
cock v. Official Receiver, [1929] 1 Ch. 647. 


6316a. Application of 1914 Act, s. 38.] — 


WALTER, SLOCOCK v. OFFICIAL RECEIVER, 
No. 4555a, ante. : 


6818a. Refusal of application for payment by 
trustee—Whether creditor may appeal.]— 
(1) In a bkpcy. where an application has 
been made by the trustee under 1914 Act, 
8. 51 (2), for the payment to the trustee out 
of the personal earnings of the bkpt. of such 
weekly sums as the ct. might direct, & the 
application has been refused, a creditor is 
not entitled «so appeal under 1914 Act, 
8. 108 (2), from the refusal as being a “‘ person 
aggrieved.” 

(2) Under 1914 Act, s. 105, the ct. having 
Jurisdiction in bkpcy. has the widest possible 
powers. If, therefore, creditors, in pur- 
suance of a resolution passed at a creditors’ 
meeting, request the trustee or official receiver 
by virtue of 1914 Act, 3. 79 (2), to summon 
meetings, & the trustee or official receiver 
refuse to comply with their request, the ct. 
has ample jurisdiction to decline tu 2rder the 
trustee to carry out the creditors’ request. to 
convene the meeting if it considers thaw thre 
holding thereof would serve no useful purpose 
& wouid only result in a useless waste of the 
assets in the bkpcy. The function of the 
ct. in such a case is not mercly ministerial.-— 
fie Burn (J.), ka p. Dawson (BK. N. de V.), 
MCCLELLAN (H. T.) & TRustTEs, [1932] 1 Ch. 
247; 146 L. T. 386; [1931] B. & OG. R. 103; 
sub nom. Re BURN, DAWSON v. BANKRUPT, 
101 L. J. Ch. 110. 


6324. Add. Annotation :—Refd. Dyster v. Randall, 
[1926] Ch. 932. . 
6331. Add. Citation :—sub nom. Re CLAYTON & 
BEAUMONTS’ CONTRACT, 2 Mans. 345. 

6334. Citations :—For ‘ [1918] 2 Ch. 389” read 

“* [1918] 2 Ch. 339.” 


6347. Add. Annotation :—Refd. Chillingworth v. 
Esche, [1923] 1 Ch. 576. 





PART XX, SECT 7. SUB-SECT, 1.— | RUNG, [1929] 1 
A. (b). VU. 


_—— 


D. iL. 
L. R. 557; 10 C. B. R. 1.—CAN. 


Vol. V.—Bankruptcy. Cases 6298—6415. 


6348. Add. Annotation :—Refd. Dyster v. Randall, 
[1926] Ch. 932. 


6352. Add. Annoiation :—Consd. Re Wigzell, Hx p. 
Hart, [1921}2 K. B. 835. 


6353a. Liability of after-acquired property for 
necessaries.]|—Re WALTER, SLOCOCK v. OFFI- 
CIAL RECKIVER, No. 4555a, ante. 


6866. Add. Annotations :—Distd. Re Wilson, Ka p. 
Salaman, The Trustee v. Keith, Prowse 
(1925), 183 L. T. $14. Refd. Re Cohen, Fz p. 
Official Receiver, [1919] 2 Kk. B. 271; Re 
Wigzell, Ex p. Hart, [1921] 2 K. B. 835. 


6390a. Property acquired between two insolvencies 
—-Assignees under second insolvency en- 
titled.|;—CurtTIS v. SHEFFIELD (1836), 8 Sim. 
176; 5L. J. Ch. 377; 50 BK. RR. 70. 


Annotation :-—Consd. Re Clagetts Estate, Fordham 1, 
Qlagett (1882), 20 Ch. D. 637. 


6395. Add. Annotalion :—Refd. Ie Mathieson 
(1926), 70 Sol. Jo. 1161. 
6398. Add. Annotation :-—-Refd. Ie Mathieson 


(19268), 70 Sol. Jo. JAGL. 


6401a. To husband & wife jJjointly.] —— A 
settlor by a voluntary settlement made in 
1913 directed the trustees to whom he had 
transferred certain securities to accumulate 
é& invest the incorne thereof subject to a 
proviso under which the settlor reserved to 
himself power, by notice given to the trustees, 
to require the income of any year or the 
residue of such incotne remaining uninvested 
to be paid as to one moiety to himself & as to 
the other moiety to a lady who afterwards 
became his wife, or if she should then be dead 
to require the whole income of such year or 
of the residue of suck year to be paid to the 
settlor, with trusta after the death of the 
survivor of them in favour of the settlor’s 
children therein named. In Jan. 1027, the 
settlor gave notice to pltf. as trustee that he 
required the whole income for that year to 
he paid as to one moiety to himself & as to 
the other moiety to his wife. In Aug. 1927, 
the settlor was adjudicated bkpt. :-——Held: 
the power was indivisible, & could not be 
exercised by the settior “ for his own benefit ” 
within 1914 Act, 8s. 88 (6), but only for the 
joint benefit of himself & his wife, & there- 
fore did not vest in his trustee in bkpey.— 
Re TAYLOR'S SETTLEMENT TRUSTS, PUBLIC 
TRUSTEE v. TAYLOR, [1920] 1 Ch. 435; 98 
lL J. Oh. 142; 140 L. T. 6555 [1029] LB. 
& O. R. 15. 


6415. Add. Annotation :—As to (2) Refd. Watson 
v. Haggitt (1927), 44 T. L. R. 90. 





acquired certain assets. The porson 
who had administered the estate us 
authorised trustee applied to the 


R. 800; 62 


6298 ili. ———-.)—The evidence of a 
pep was that he was employed in 
selling goods for a co., that he was 
when examined in Oct. 1927, special 
representative of the co. on the basis 
that he was to receive a salary & a 
guarantee of a certain amount together 
with a bonus on anything over that 
amount: but this arrangement was to 
cease on Nov. 1, 1927, & he expected 
to make arrangements to sell on a 
commission basis:—Held: applying 
the English law without deciding 
whether, under Canadian Bkpcy, Act, 
subseqnent salary, income, or com- 
pensation is ever assets for the trustee, 
the bkpt.’s future earnings, not bein 
& fix salary, could not be applie 
for the benefit of his creditors.—Re 


sl. Agreement hetween trustee, bank- 


rupt & employer--- Interference by court. | 
—Re LOUNSBURY (N. B.), [1927] 4 
D. L. R. 1040.—CAN. 


PART XX. SECT. 7, SUB-SECT. 1.—- 
B. (a). 


vi. Application to bankruptcy by 
authorised aasignment.j}—Re GADSBY, 
kan p. Wuite & ELvLiotrr, (1925) 3 
D. L. R. 1159.—CAN. 


PART XX. SECT. 7, SUB-SECT. 3. 


6381 lf. ——— ———.]—A jerson who 
had been declared bkpt. & whose 
{insolvent estate had been fully ad- 
ministered, but who did not obtain hia 
discharge, into business & 
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went 


registrar in bkpcy. for directions :--— 
Held; there was no power in the ct. 
to appoint or continue appet. as 
trustee & he had no status to make the 
application.—Re HERMAN, [1930] 2 
DL. R. 471; 65 0. L. Ih. 433) 7121 
O. B. R. 239; affg.. 10 C. B. RK. 379; 
revg., 10 C. B. R. 323.—CAN. 


PART XX. SECT. 9, SUB-SECT. 1. 

6416 i. “ Guods,” ‘“ gooda & chat- 
tela *---Glonds of third party-—Inter- 
mingled with bunkrupt’a property bu 
third party.J-—I/eld: the entire pro- 
perty became assets to satisfy the 
creditors.— Re PROGRESSIVE FARMERR, 
Re HoOLpEN NATIONAL Co.’a CLAIM 
(1921), 62 D. L. R. 631; 2C. B. T. 
551.—OAN. 


Cases 6444a—6614, ENGLISH AND EMPIRE Dicest SuPPLEMENT. 


6444a, ———- --—_.} A lessee erects trade fixtures, 
firmly attached to the freehold, but remov- 
able as between himself & the landlord. He 
then mortgages the premises by way of 
demise, by the same description as that in 
the lease, & without referring to the new 
erections; the sum secured being a floating 
balance, limited to an amount greater than 
the premises would be worth, without the 
fixtures. He becomes bkpt.:—Held: the 
mtgee. was entitled to the fixtures.—Re WEST, 
Ex p. BENTLEY (1842), 2 Mont. D. & De G. 
591; 6 Jur. 719. 

Annotations :—Consd. Re Mackie, Ex p. Tagart (1847), De 

G. 631; Walmeley v. Milne (1859), 7 C. B. N.S. 115. 

6449. Add. Citation: —sub nom. Re PLIMMER, 
Le p. SPELLER, 14 O. B. 159, n. 
Add. Annotation :—Refd. Graham v. Furber 
(1863), 2 C. L. R. 10. 


6468. Add. Annotation :—Refd. Barras v. Aber- 
deen Steam Trawling & Fishing Co., Ltd., 
[1933] A. C. 402. 


6464. Add. Annotations :—Refd. Allgemeine Ver- 
sicherungs-Gesellschaft Helvetia v. German 
Property Administrator, [1931] 1 K. B. 672; 
Barras ». Aberdeen Steam Trawling & Fish- 
ing Co., Ltd., [1933] A. C. 402; I. R. Comrs. 
v. Crossman, I. Rt. Comrs. v. Mann, [1936] 1 
All FE. It. 762 ; I. R. Comrs. v. Crossman, I. lh. 
Comrs. v. Mann, (1937] A. C. 26. 


6477. Add. Annotations :—Refd. Re Tabor, Ex p. 
' Cork, [1920] 1 K. B. 898; Re Kaufman 
Segal & Domb, Ez p. Tie Trustee, [1923] 

2 Ch. 89. 

6483. Add. Annotalions :—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857; Allgemeine Versiche- 
rungs-Gesellschaft Helvetia v. German Pro- 
perty Administrator, [1931] 1 K. B. 672. 


6507a. —— In name of agent—Delivery orders in 
hands of buyers.)—Bkpt., who carried on 
business as a merchant, had for some years 
dealt with pltfs. in vacuum flasks, which 
came from Germany. The bills of lading in 
respect of the goods were made out “ to 
order’ & the charges were paid by S., a for- 
warding agent employed by bkpt. The 
goods on arrival were stored at a wharf 
in the name, & for the account, of S. When 
a sale had taken place S. signed a delivery 
order which bkpt. handed to the buyers 
against payment for the goods. Between 
Aug. 3 & Sept. 7, 1927, pltfs. purchased a 
number of cases of vacuum flasks & paid 
bkpt. for them prior to the commencement 
of the bkpcy., the receiving order being 
made on Sept. 24. Bkpt., upon payment 
being made for the goods, handed to pltfs. 
delivery orders for the goods signed by S. 
& addressed to the wharfingers. These 
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6516a, —— 


co. & place them in a warehouse upon 
behalf of the pledgee. 


delivery orders had not been presented at 
the wharf at the date of the bkpcy., & when 
they were presented shortly afterwards the 
wharfingers, acting on S.’s_ instructions, 
refused to deliver the goods. The trustee in 
bkpcy. claimed that the goods were in the 
possession, order or disposition of bkpt. at 
the date of the receiving order & formed 
part of bkpt.’s estate under 1914 Act, 8. 38 (c): 
—Held: pltfs. had not by their conduct in 
any way induced a belief that the goods 
were in the possession, order or disposition 
of bkpt. in such circumstances that he was the 
reputed owner thereof, & the trustee was not 
entitled to the goods as forming part of 
bkpt.’s estate.—Simeons (C.) & Oo. vw. 
DURAND’s TrosTEEB, [1928] 2 K. B. 66; 97 
L. J. K. B. 587; 188 L. T. 612; [1928] 
B. & OC. R. 19. 


6514. Add. Annotation :—Consd. Re Tabor, Ez p. 
Cork, [1920] 1 K. B. 808. 

6515. Add. Annotations :—Consd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808; Re Kaufman 
aay : Domb, Kx p. The Trustee, [1923] 

. 89. 





On business premises.]-— The 
custom of hiring furniture which exists in the 
case of hotel proprietors, & is so notorious 
as to exclude the doctrine of reputed owner- 
ship in the event of the bkpcy. of the hotel 
proprietor whether the particular furniture 
was hired or not, does not extend to furniture 
in the possession of traders generally, e.g. a 
wholesale grocer.—Re Tasor, Ha p. CORK, 
f[1920] 1 K. B. 808; sub nom. Re Tasor, 
Ku .p. Truster, 89 L. J. K. B. 352; 122 
jl. T. 799; 36 T. LL R. 191; [1919] B. & 
C. R. 299. 


Annotations :—Folld. Re Kuufman Segal & Domb, Fz p. 
praeee tS) 2Ch. 89. Refd. French v. Gething, [1922] 


6519. Add. Annotations :—Consd. [te Tabor, Ex p. 
Cork, {[1920}]1 K. B. 808. Folld. Re Kaufman 
Segal & Domb, Ea p. The Trustee, [1923] 
2 Ch. 89. 

6523. Add. Annotation :—Refd. [te Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
Fy aa & Dry Docks Co., [1926] Ch. 

6525. Add. Annotations :—Refd. Lamb v. Wright, 
[1924) 1 K. B. 857; Simeons v. Durand’s 
Trustee, [1928] 2 K. B. 66. | 

6561. Add. Annotation :—Refd. French v. Gething, 

[1922] 1 K. B. 236. 

6618. Add. Annotation :—Refd. Lamb v. Wright, 

[1924] 1 K. B. 857. 


6614. Add. Annotation :—Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
f1935] A. C. 53. 


goods; upon a subsequent insolvency 


Goods so } of the owner the assigneg takes no 


sg. Pledge without delivery—Indian 
Contract Act.)}—A railway receipt, pro- 
viding that delivery of the consigned 
goo is to be made upon the receipt 

eing given up by the consi 6, or 
by a person whom he names by indorse- 
ment thereon, ts a document of title 
within Indian Contract Act, 1872, 
8. 178 (for which a new section was sub- 
stituted by the amen Act IV. of 
1930), & a pledge of a railway recoipt 
operated under the repealed section as a 
pledge of the goods. The ple does 
not release the piscge by handing the 
receipt to the pledgor in order that he 
may collect the goods from the railway 


pledged are not in the possession, order 
or disposition of the pledgor within 
sect. 52 (2) (c) of the Presidency -towns 
Insolvency Act, 1909, even where the 
railway receipt has been handed to the 
ledgor for the purpose above stated. 
‘urther, where the owner of goods 
hands to a bank indorsed railway 
receipts relating thereto as security for 
an advance (even witbout a formal 
letter of hypothecation), there is 
constituted, in the absence of evidence 
to the contrary, ‘an equitable charge 
upon the goods which is binding 
between the owner & the bank withaut 
notice to those having custody of the 


60 


higher right than the owner had at the 
commencement of the insolvency.— 
MADRAS OFFICIAL ASSIGNEE v. MER- 
CANTILE BANK OF INDIA, LTD., {1935] 
A.C. 63; 104 L. 3. P.C.1; 152 L. T. 
170; 40 Com. Cas. 143, P. C.—IND. 
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B. (b) I. 


6621 ii. Second mortgage of.}-—- 
In 1905, CO. the owner of a life policy of 
aesurance, mortgaged it to the insurance 
oo. In Apr. 1907, C. mo the 
policy & the lands to B., who gave no 
notice to the co. till Nov. 1920. In 
June, 1907, C. was adjudicated bkpt. 





6625. Add. Annotation :—Refd. Re Wethered, 
Ea p. Salaman, [1926] Ch. 167. 


6647. Add. Citations :—sub nom. Re PLIMMER, 
Ex p. SPELLER, 14 C. B. 159, n. 


Add. Annotation :—Refd. Graham v. Furber 
(1853), 2 Cc. L. R. 10. 


6657. Add. Annotation :—Consd. Re Collins, (1925) 
Ch. 556. 

6659. Add. Annotation :—Apld. Re Collins, [1925] 
Ch. 556. 








6659a. -|—For some years before his 
bkpcy. a surveyor & assessment specialist 
with a staff of clerks bad entered into con- 
tracts with clients for personal service in the 
latter capacity. Under these contracts he 
had to value his clients’ properties for rating 
purposes & give expert evidence on their 
appeals, his remuneration being a percentage 
of the reduction of their assessments when 
obtained. He mortgaged these contracts & 
the eums to become due on completion thereof 
to a mtgee., who by special arrangement with 
the mtgor. gave no notice to the clients so as 
not to imperil the mtgor.’s business position, 
the mtgor. being allowed to collect the fees 
when due in his own name & hand them 
over tothe mtygee. At the date of the mtgor.’s 
bkpcy., some fees (a) were due on completed 
contracts, but some fees (b) were still un- 
earned. ‘The trustee employed bkpt. & some 
of his staff to carry out the uncompleted con- 
tracts & earn fees (6) :—Held: (1) though the 
work to be done under the contracts required 
a certain amount of technical skill on which 
bkpt.’s clients relied, it was nevertheless part 
of bkpt.’s business, so that the fees (a) due 
at the date of the bkpcy. were dvs to him 
‘‘in the course of bis trade or business ’’ & 
being in his order & disposition by the coa- 
sent of the mtgee. belonged to the trustee 
under 1914 Act, s. 38 (c); (2) the mtge. of 
fees (b) earned since the bkpcy. was in- 
operative against the trustee.— te COLLINS, 
[1925] 1 Ch. 5563; 183 L. T. 479; sub nom. 
Re Couuins, Lx p. SALAMAN (TRUSTEE), 95 
L. J. Ch. 65; [1925] B. & C. R. 90. 


6663. Add. Annotation :—Refd. Blakey v. Pendle- 
bury Property Trustees, [1931] 2 Ch. 255. 


6689. Add. Annotation :—Refd. Ite Wethered, 
Ex p. Salaman, [1926] Ch. 167. 
6696. Add. Annotation :— Refd. Halifax Building 
Society v. Keighley, [1931] 2 K. B. 248. 
6701. Add. Annotations :—-Folld. Birmingham 
Banking Co. (Official Liquidators) v. Carter 
(1872), 20 W. R. 354. Refd. Semphill v. 
Queensland Sheep Investment Co. (1873), 29 
L. T. 737 ; Re Pooley, Ex p. Rabbinge (1878), 
38 L. T. 663. 


6706. Add. Annotation:—Refd. Simcons_ v. 
Durand’s Trustee, [1928] 2 K. B. 66. 
6708a. Same day as act of bankruptcy.]— 
Though a bkpt. may be up to the ears in 
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insolvency, notice at any fractional period of 
the day on which the act of bkpcy. is com- 
mitted, is sufficient to take the case out of 
the clause of reputed ownership ; if the notice 
be given before the act of bkpcy. is 
in fact committed (SiR GEoRGE lLosE).— 
Re RICHARDSON, Ez p. RICHARDSON (1839), 
3 Deac. 496; Mont. & Ch. 43, C. of R. 
Annotations :—Retd. Re Worcester, Hz p. Agra Bank (1868), 
3 Ch, App. 555; Colonia] Bank v. Whinney (1886), 11 
App. Cas. 426, 
6735. Add. Annotation :—Retfd. English Insce. v. 
National Benefit Assce., [1929] A. C. 114. 


6742. Add. Annotation :—Retd. Lamb v. Wright, 
[1924] 1 K. B. 857. 


6744. Add. Annotation :—Distd. Lamb v. Wright, 
[1924] 1 K. B. 857, 


6745. Add. Annotations :—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857; Allgemeine Versiche- 
rungs-Gesellschaft Helvetia v. German Pro- 
perty Administrator, [1931] 1 K. B. 072. 


6745a. Whether mere visible employment of goods 
in trade or business sufficient.}—(1) In order 
that goods may come within 1914 Act, 
s. 38 (c), the consent or permission of the 
true owner must be given not only to their 
being in the possession, order or disposition 
of bkpt., but also to their being used in his 
trade or business. (2) In order that goods 
may be in the possession, order or disposition 
of bkpt. in his trade or business within the 
clause they must be not merely visibly 
employed in his trade or business, but 
acquired & used for the purposes of the 
business.—LaMB v. Wiriaur & Co., [1924] 
1K. B. 857; 981. J. 1K OB. 866; 130 L. T. 
703; 40 T. L. R. 290; 68 Sol. Jo. 479; [1924] 
B. & C. R. 97. 


6745b. Fees due on completed contracts to sur- 
veyor & assessment specialist.]—/%e CoLLins, 
No. 6659a, ante. 

6746. Add. Annotation :—Refd. Simeons wv, 
Durand’s Trustee, [1928] 2 K. B. 66. 

6751a. Must be given both to possession & to use 
in trade or business.|—LAmMB v. Wricur & 
Co., No. 6745a, ante. 

6762. Add. Annotation :—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6773. Add. Annolalion :—Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1935] A. C. 53. 

6777. Add. Annotation:—Refd. Re Wethered, 
Ex p. Trustee (1925), 134 L. T. 264. 

6794. Add. Annotation :—Refd. Lamb v. Wright» 
[1924] 1 K. B. 857. 

6798. Add. Annotation :—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6802a. ——.|—In Jan. 1922, G. pur- 
chased from bkpts. certain chattels used by 
them in their business as clothiers, & subse- 











In 1915 the insurance co. were paid the 
amount. due on their mtge. & handed 
the policy to the assignees. In 1920 
the assignees surrendered the policy 
to the insurance co., & received its 
surrender value, & B. applied for pay- 
ment of the amount due to him on his 
mtge. :—Held: the equity of redemp- 
tion in the mtge. was ‘“‘ goods & 
chattels *’ within Irish Bkpt. & Insol- 
vent Act, 1857 (c. 60), 8. 313, & was at 


the date of the bkpcy. ‘‘in the pos- 


session, order, or disposition of bkpt.” 
by the consent & permission of the true 
owner lt CLANCARTY, (1921] 2 I. R. 
« 7 es e 


PART XxX. SECT. 9, SUB-SECT. 5.—A. 

6752 1. Delivery of goods to trustee— 
Afler nitice stopping goods in transitu— 
Withdrawal of notice on innocent mis- 
representation of trustee.|}—Held: the 
trustee could not rely on a withdrawa) 
so induced. — Re ROBXRTS, [1924] 1 
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D. L. R. 386.—CAN, 


PART XX. SECT. 9, SUB-SECT. 6.—A. 


6799 il. —— —-—- ——. -~ Where there 
was no immediate delivery of a car 
to the purchaser nor any change of 

ossession :—Held: the sale & trans- 
ie were void as against the trustees. 
—~ FITZGERALD vt. MCMoRKOW, [1923] 3 
D. L. R. 619; 52 0. L. R. 388; 4 
C. B. R. 29.—CAN. 


Cases 6802a-——6858b. 


quently in consideration of the option to 
puree & the hire-rent agreed upon let 
hem on hire to bkpte. at a monthly rental. 
The chattels consisted of cutting tables, work 
tables, machines, stools, etc. 
was determinable in the event (inter alia) of a 
receiving order in bkpcy. being made against 
the hirers, upon which all payments made by 
the hirers were forfeitable & the chattels 
were to be delivered to the owner. On Sept. 6, 
1922, a receiving order was made against the 
hirers; on Sept. 21 they were adjudicated 
bkpt., & on Sept. 25 a trustee in the bkpcy. 
was appointed. On motion by the trustee for 
a declaration that the chattels formed part 
of the estate of bkpts. as being in their order 
& disposition with the consent of the true 
owner :—Held: there was no proof of a 
general custom of hiring out chattels such as 
were specified in the agreement, nor was such 
a custom recognised by the cte. The inference 
of ownership was inevitable that by reason 
of the possession & user of the goods in the 
trade or business of the trader they ‘‘ must ”’ 
be the property of bkpts.—Re KAUFMAN 
SEGAL & Doms, Ex p. TrRustesz, [1923] 2 Ch. 
89; 92 L. J. Ch. 218; 
Sol. Jo. 833; [1928] B. & O. R. 1. 


6818. Add. Annotation :—Refd. Lamb v. Wright, 


[1924] 1 K. B. 857. 

6819. Add. Annotations :—Distd. Re Kaufman 
Segal & Domb, Ea p. The Trustee, [1923] 
2 Ch. 89. Refd. Lamb v. Wright, [1924] 
1 K. B. 857; Simeons v. Durand’s Trustee, 
{1928} 2 K. B. 66, 

6821. Add. Annotations :—Refd. Lamb v. Wright, 
1924) 1 K. B. 857; Simeons v. Durand’s 
rustee, [1928] 2 K. B. 66. 


6824. Add. Annotation :—Refd. Lamb v. Wright, 
{[1924] 1 K. B. 857. 


6853. Add. Annotation :—Refd. English Insce. v. 
National Benetit Assce., [1929] A, C. 114. 

6856. Add. Annotation :—As to (2) Consd. Blakey 
a ee Trustees (1931), 47 T. L. R. 


6858. Add. Annotation :—Refd. Blakey v. Pendle- 
bury’s Trustees (1931), 47 T. L. R. 603. 


6858a. .)—-A trader carried on the business of 
selling & hiring out of pianos largely by 
means of hire-purchase agreements, by each 
of which the trader agreed to let on hire a 
piano, & in consideration the hirer agreed to 
ay the trader a sum of £4 on the date of 
iring & £1 monthly so long as the hirer con- 
tinued the hiring. The trader agreed that 
if the hirer should punctually pay him a 
specified total sum in these ins ents, the 
piano was to become the absolute property 
of the hirer, but that until then it was to 
continue the trader’s sole property. Early 
in 1930 the trader entered into a number of 
trader’s agreements by which he agreed to 
deposit the hire-purchase agreements with 
the G, Co., Ltd., & on demand to assign to 
that. co. or its nominees the full benefit of 
those agreements, & in the meantime to hold 
them on trust for the G. Co. & its nominees. 
The G. Co. subsequently assigned the benefit 








of the trader’s agreements to pltf. No notice 
6820 iv. Driving car.J-—-The | possession 
mere driving of other persons in a | of owners 


motor car for pleasure does not justify 
the inference that the driver must be | a 
the ownor. Whore itis proved that the by the ciro 


The agreement . 


128 L. T. 650; 67. 


iving rise to the repute tion 

p by the bkpt. was not with pre y 

the consent of the true owner, which is cKay, 

uestion of fact to be determined | (1933] N. Z L. R. Supp. 190.—N.Z. 
umstances of each 6 
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of the assignment was given until after the 
trader was adjudicated bkpt. on July 23, 
1930 :—Held: the monthly sums which, 
after the commencement of the bkpcy., had 
or would become payable in advance under 
the hire-purchase agreements, if the hirer 
continued the hiring, were ‘‘debts... 
growing due to the bkpt. in the course of his 
trade or business ”’ within Bkpcy. Act, 1914, . 
s. 88 (c), & were therefore properly divisible 
among the bkpt.’s creditors as being things 
in action ‘‘ at the commencement of the 
bkpcy. in the possession, order or disposition of 
the bkpt., in his trade or business, by the con- 
sent & permission of the true owner” within 
that sect. —- BLAKEY v. PENDLEBURY PRO- 
PERTY TRUSTEES, [1931] 2 Uh. 255; 100 L. J. 
Ch. 899; 145 L. T. 624; 47 T. L. R. 608 ; 
[1931] B. & C. R. 29, O. A. 

Annotation :—Consd. Latham v. Goldsbury (1933), 49 

T. L. R. 258, 

6858b. Judgment debt.]—S., a customer of bkpt., 
a stockbroker, became indebted to him in 
respect of Stock Exchange transactions in a 
sum for which bkpt., on Dec. 18, 1923, 
recovered judgment. Later, S. became 
similarly indebted to bkpt. in a further sum. 
On Jan. 15, 1924, bkpt. assigned both debts 
to W. to secure £500, & covenanted with him 
that, in the event of his refraining from giving 
notice of the assignment to S., he, bkpt., 
would, on payment of the debts or any part 
thereof, hand the cheque or other form of 
payment to W. On Feb. 27,-1924, bkpt. 
committed an act of bkpcy. In Mar. 1924, 
J., who acted as solr. for both bkpt. & W. in 
the matter of the assignment, on the in- 
structions of both & without disclosing same, 
made an agrecment with S. for the liquidation 
of the two debts, whereby S. undertook to 
pay the aggregate amount thereof by monthly 
instalments, the first instalments being 
allocated to the payment of the later of the 
two debts & the subsequent ones to the pay- 
ment of the judgment debt; & S. further 
agreed to deliver promissory notes payable 
to bkpt. or order to cover the instalments 
allocated to the later debt. J. received the 
notes from S. &, as agent of W., collected the 
amounts as they fell due on the notes & paid 
part thereof to W. & retained the balance. 
After payment J. returned the notes to S. 
to be cancelled. At that time neither J. nor 
W. nor S. had notice of any available act of 
bkpcy. On Sept. 18, 1924, a receiving order 
was made, at which date S. had paid & W. 
had received from J. sums amounting to 
£00 in respect of the later debt. Upon 
receiving notice of the receiving order, J. 
gave notice to S. of the assignment. On 
Sept. 25, 1924, an order of adjudication was 
made, & on Oct. 7, 1924, appct. was appointed 
trustee. In Apr. 1925, W. died, & his exor. 
was made resp. to the motion by which a 
declaration was sought that the two debts 
were at the commencement of the bkpcy. in 
the order & disposition of bkpt. & property 
of bkpt. divisible amongst his creditors :— 
Held: (1) the earlier debt, which, admittedly, 
arose in the course of bkpt.’s business, was, 
notwithstanding its conversion into a judg- 

Offictal he reaping clei ae 

Cowlsk v. OFFICIAL ASSIGNEE, 


case, th 
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ment debt, none the less at the commence- 
ment of the bkpcy. a debt due in the course 
of his business & in the order & disposition 
of bkpt. & divisible amongst his creditors ; 
(2) the agreement between bkpt. & S. & the 
deposit of the notes by bkpt. with W. having 
been effected after the commencement of the 
bkpcy., in the absence of knowledge on the 
pare of either S. or W. of an available act of 

kpcy., & the ct. inferring an agreement by 
W. with bkpt., in consideration of the 
deposit of the notes, not to enforce payment 
of the advance so long as S. paid the amounts 
as & when they fell due, constituted valid 
transactions for valuable consideration within 
1914 Act, s. 45, &, apart from such inference, 
the forbearance of W. on the strength of the 
deposit of the notes to sue & his acceptance 
of the instalments constituted sufficient con- 
sideration for the deposit of the notes; 
(3) even if the trustee was entitled to recover 
the instalments paid after the date of the 
receiving order, the amount paid before that 
date was a payment protected by sect. 45 (b) ; 
& the judgment debt formed part of the 
property of bkpt. divisible amongst his 
creditors, wile the claim in respect of 
the. other debt should be dismissed.— Ne 
WETHEREND, 2 p. SALAMAN, [1926] Ch. 
167; 70 Sol. Jo. 824; sub nom. Re WETHERED, 
Ea p. SALAMAN’S TRUSTEE, TRUSTEE v. 
Bancg, 95 L. J. Ch. 127; 184 L. T. 264; 
[1925] B. & C. R. 265. 


6858c. Sums deposited with brewers—-By tenant 


of licensed premises.|—A tenant of licensed. 


premises deposited with the brewers, his 
landlords, sums to secure the due payment 
of all amounts becoming due iron him to 
them, whether for rent, goods supplied, or 
otherwise. He lodged the deposit receipts 


with his bank as security for his overdrafl, ! 


which was also guaranteed by G. G. having 
paid off the overdraft, was subrogated to 
the rights of the bank, which thereafter held 
the deposit receipts on his behalf. <A 
receiving order in bkpcy. was made against. 
the tenant on his own petition, & six days 
later the bank, for the first time, gave notice 
to the brewers of the charge on the receipts. 
The balance remaining due from the brewers 
to the tenant was claimed both by G. & by 
the trustee in bkpcy. who alleged that it 
was a debt growing due to the bkpt. & in 
his possession, order or disposition at the 
date of the receiving order :——Held: the 
balance of the sums deposited with the 
brewers was a debt growing due to the bkpt. 
at the date of the receiving order, & such a 
debt could be, & in this case was, in the 
possession, order or disposition of the bkpt. 
in his trade or business, by the consent & 
permission of the true owner, under such 
circumstances that he was the reputed owner 
thereof.—LATHAM v. GOLDSBURY, [1933] 1 





PART XX. SECT. 9, SUB-SECT. 8.—A. 

6859 i. Duty of court—To take notice 
of alleged custom.}—Where it is proved 

at no less than 57 funeral cars & 
hearses were supplied in Ireland under 
hire-purchase agreement by one firm 
between Nov. 23, 1912, & Mar. 8, 1923, 
the ct. will draw the conclusion that 
funeral hearses 
on the hire-purchase system is suffi- 
ciently notorioun. The test in such 
cases is what is the state of knowledge 
of persons who have made themselves 


acquainted with the nature & custom 
of the particular situation.— He Tor- 
ya ta 21.R.1,43; 581.1. T. 


PART XX. SECT. 9, SUB-SECT. 8.—B. 


sa. Undertaker — Custom to 
hearses & funeral carriages.}—Re ToRr- 
RENS, No. 6859 i., ante.— IR. 


PART XX. SECT. 10,SUB-SECT. 3.—B. 
1(p. 809) 1. —— ——- ———.}— Ross 
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K. B. 844; 102 L. J. K. B. 4013 148 I. T. 
528; 49 T. L. R. 258; [1933] B. & OC. R. 86. 

6859. Add. Annolations :—N.F. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808; fe Kaufman 
Segal & Domb, Ea p. The Trustee, [1923] 
2 Ch. 89. 


6868. Cilations :—For ‘‘5 Ch. App. 520” read 
‘8 Ch. App. 520.” 
Add. Annotation :—Refd. Latham v. 
bury (1933), 49 T. L. R. 258. 


6867. Add. Annotation :—Refd. Ke Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6868. Add. Annotation :--Folld. Re Tabor, Fa p. 
Cork, [1920) 1 K. B. 808. 

6869. Add. Annotation :—-Consd. Ite Tabor, Ha p. 
Cork, [1920] 1 K. B. 808. 

6873. Add. Annotations :—-Refd. Re Tabor, Ha p. 
Cork, [1920] 1 K. B. 808; Me JKaufman 
Segal & Domb, Ea p. The Trustee, [1923] 
2 Ch. 89. 

6879. Add. Annotation :—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6879a. Clothiers—-Custom to hire machines.]-— Ic 
KAUFMAN SEGAL & Doms, va p. ‘TRUSTER, 
No. 6802a, anie. 


6881. Add. Annotations :—Apld. Ite Tabor, i’a p. 
Cork, [1920] 1 K. B. 808. Folld. te Kaufman 
Segal & Domb, a p. The Trustee, [1923] 
2 Ch. 89. 

6881a. -—--— —-— —--.}-- He Tanon, hap. CORK, 
No. #516a, arle. 

6882a. —-— Antique furniture.|—-A custom 
exists in the antique furniture trade to 
deliver goods to a dealer on approval. In 
the event of the bkpcy. of such dealer, goods 
upon his premises are not in his order & 
disposition within 1014 Act, 8s. 38.—~Ite 
Forp, £z p. 'TRUSTFE, KESTALL, BROWN & 
CLENNELL’S CASE, [1020] 1 Ch. 184; 140 
L T. 275; 72 Sol. Jo. 517; sub nom. Re 
Forp, £a p. TRUSTER v. RESTELL, BROWN & 
Co., V7 L. J. Ch. God; [1928] B. & C. RR. 55 | 
sub nom. Re Forp, Wx p. WAWKINSG, 44 T. LL. WR. 
643. 

Annotation :—Apld. Ke Ford. Ne p. Trustuo, Powell's Case, 

[1929] 1 Ch. 137. 

6882b. —-—— —--— —--- Sent by private customer.|— 
No trade custom exists of private customers 
sending articles of furniture to retail dealers 
for sale on commission or otherwise #0 
notorious as to exempt such articles from the 
operation of the doctrine of reputed owner- 
ship in the event of the bkpcy. of the dealer. 
But, where such a customer left a table with 
a retail dealer to be sold on the terms that 
the dealer should retain the surplus, if any, 
over an agreed minimum price & upon the 
bkpcy. of the deaier the table was exposed 
on his premises with other furniture for sale : 
—Held: as the effect of the custom which 

was established in Re Ford, Ex p. Trustee, 


Gold- 





JOHNSON, LTp. vw. Vieronta MINES. 
LTp. (B. C.), [1930) 1 D. L. R. 67; 10 
C. B. R. 23 ’ {1929) 2 Ww. Ww. R. 511.— 
CAN. 


b (p. 810). Add ‘‘affd. sub nom, 
MARTIN v. FOWLER, $65. C.K. 119."" 


f{(p. 810) i. ———,]--Payment of 
proceeds of salc :-—— //eld : a preferential 
yayment &  vold.— ZEIDMAN & 
JAMARRE 0. AMERICAN FURNITURE 
Co. & LAVERY (1922), 66 D. L. Kk. 
9 ’ 2 G. B, R. 547.—CAN. 


hire 





Cases 6882b—6918c. KNG@LisH AND Empire DicEst SurrLeMeEnt. 


Restall, Brown & Clennell’s Case, No. 6882a, 
ante, was to prevent the reputation of owner- 
ship from attaching to any of the furniture 
s0 exposed, the table, which was not dis- 
tinguished from the other articles of furniture, 
was not in the bkpt.’s possession in such 
circumstances that he was the reputed owner 
thereof.— Re ForpD, Ez p. TRUSTEE, POWELL’S 
CASE, [1929] 1 Ch. 1387; 140 L. T. 276; 72 
Sol. Jo. 617; sub nom. Re Forn, TRUSTEE v. 
Powe 98 L. J. Ch. 144; (1928) B. & C. R. 

6885. Add. Annotations :—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857; Simeons v. Durand’s 
Trustee, [1928] 2 K. B. 66. 

6888. Add. Annotation :—Consd. Re Tabor, Ez p. 
Cork, [1920] 1 K. B. 808. 

6889. Add. Annotations :—Apld. Re Tabor, Ez p. 
Cork, [1920] 1 K. B. 808. Refd. French v. 
Gething, [1922] ! K. B. 236. 

6890. Add. Annotation :—-Refd. Ke Tabor, Ez p. 
Cork, [1920] 1 K. B. 808. 

6890a. J—Re Tapor, Ez p. Cork, No. 
6516a, ante. 








6898. Add. Annotations :-—Refd. French v. Gething |- 
Latham v. Goldsbury |- 


[1922] 1 K. B. 236; 
(1933), 49 T. L. R. 258. 

6911. Add. Annotation :—Refd. Re Chiandetti, 
Ex p. Trustee (1921), 91 L. J. K. B. 70. 


6912. Add. Annotation :—Refd. Re Chiandetti, 
' Ea p. Trustee (1921), 91 L. J. K. B. 70. 


6912a. Goods sold in inturpleader action— 
Proceeds in court.) — Re CHIANDETTI, Ez p. 
TRUSTEE, No. 7118a, post. 


6915. Add. Annotation :—Consd. Re Chiandctti 
(1921), 91 L. J. K. B. 70. 


6916a. —— ——.]—Re CHIANDETTI, Ex p. 
TRUSTEE, No. 7113a, post. 


6918. Add. Annotations :—Consd. Re Fairley, [1922] 
2 Ch. 791. Apld. Re Brelsford, [1932] 1 Ch. 
24. Consd. Re Andrew, Official Receiver v. 
Standard Range & Foundry Co., [1936] 3 
All Is. R. 450. 


6918a. ——— Subsequent withdrawal & return 
of nulla bona.]—On Jan. 14, 1921, the sheriff, 
in executing a writ of fi. fa. for £144, levied on 
debtor’s goods, but on Jan. 29 being paid 
£72, on account of the debt in addition to 
costs, fees, & possession money, he withdrew 
by arrangement reserving a right of re-entry 
for £72 balance. He retained the £72 
received on account for fourteen days & then 
paid it to the execution creditors. On 
Mar. 16 the sheriff made a second levy, but 
on being paid £53 on account of the debt in 
addition to fees & possession money, he 
again withdrew reserving a right of re-entry 
for the £19 balance. After retaining the 
£53 for fourteen days he paid it to the 
execution creditors. 
made a third levy, but the goods seized being 
found on interpleader to belong to a third 
party, he finally withdrew & made a return 
of nulla bona on May 2. On Sept. 8 a 
petition in bkpcy. based on an act of bkpcy. 
of Aug. 19 was presented. A receiving order 
was made on Sept. 29 followed by an adjudi- 
cation on Oct. 1 & an order for summary 
administration on Oct. 83:—AHeld: the 
execution was completed within 1914 Act, 
ss. 40, 41, by the return of nulla bona 
on May 2, & the trustee had no title to 











On Apr. 26 the sheriff . 


the £72 & £53 realised by that completed 
execution. 

Qu: whether the trustee would in any 
case have been entitled to the moneys paid 
before June 8, the earliest possible date to 
which his title could relate back under sect. 
37.—Re FAIRLEY, [1922] 2 Ch. 791 ; sub nom. 
Re Farriey, Fz p. OFFICIAL RECEIVER, 92 
L. J. Ch. 140; [1922] B. & C. R. 127; sub 
nom. Re FairLey, Ex p. Low & Bonar, LTp., 
38 T. L. R. 893, D. C. 


Annotation :—Consd. Re Andrew, Official Receiver v. 
Standard Range & Foundry Co., [1936) 3 All E. R. 450. 


6918b. ——.}—On Sept. 17, 1928, resps. 
recovered judgment in the High Ct. for 
£215 & costs. On the following day the 
sheriff levied execution on the goods of the 
debtor under a writ of fi. fa. issued by resps. 
to enforce their judgment. On Sept. 24, 
1928, it was agreed in writing between resps. 
& the debtor that in consideration of resps. 
withdrawing execution, the debtor should ° 
pay toresps. £15 on account of the debt & costs 
& the balance thereof by monthly instalments, 
the debtor undertaking, in case of default in 
payment of any of the agreed instalments, 
to authorise the shcriff to retake possession. 
In pursuance of the agreement the £15 & the 
costs of the execution were paid ; whereupon 
the sheriff withdrew. Upto Oct. 22, 1929, the 
amount paid in respect of the instalments 
was £63 & no more, & on Jan. 10, 1930, the 
sheriff entered a second time into possession 
to levy execution for the balance of the debt 
remaining unpaid. On Jan. 13, 1930, while 
the sheriff was in possession, a receiving order 
was made against the debtor on his own 
petition filed on the same day, & he was 
adjudicated bkpt. On Jan. 14 resps. received 
notice of the receiving order. On Jan. 16, 
1930, the official receiver, as trustee in the 
bkpcy., claimed from resps. payment of the 
two sums so received by them, amounting 
together to £78, as forming part of bkpt.’s 
estate available for the general body of his 
creditors, & on Mar. 12, 1931, issued a notice 
of motion to enforce his claim. On the hear- 
ing of the motion before the judge of the 
Nottingham county ct., on Apr. 30, 1931, 
a special case was stated under 1914 Act, 
s. 100 (3), for the opinion of the High Ct., 
whether resps. were entitled to retain or were 
bound to account for & pay to the trustee in 
bkpcy. the two sums of £15 & £63 so received 
by them or either of those sums :—Held: 
both sums so received by resps. were, within 
1914 Act, s. 40, benefits of the execution for 
which they were liable to account to the 
trustee in bkpcy.—He BRELSFORD, [1932] 1 
Ch. 24; 146 L. T. 160; sub nom. Re BRELS- 
FORD, OFFICIAL RECEIVER & TRUSTEE v. 
SHELL MEX, Lrp., 100 L. J. Ch. 365; [1931] 
B. & O. KR. 21. 


Annotations :-—-Folld. Re Kern (P. E. & B. E.). [4932] 1 Ch. 
555. Consd. Re Andrew, Official Roceiver v. Standard 
Range & Foundry Co., [1936] 3 All E. R. 450. 


6918c. ——.}—Sect. 40 of 1914 Act, which 
enacts that an execution creditor shall not be 
entitled to retain the benefit of the execution 
against the trustee in bkpcy., unless he has 
completed the execution before the date of 
the receiving order, is a substantive enact- 
ment, & the right of the trustee thereunder 
is not limited to benefits of execution received 
by the execution creditor after the date to 
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which the trustee’s title do the bkpt.’s pro- ; 6920b. ——— -——— Sheriff reserving right to re- 


perty relates back under sect. 37 of 1914 
Act.—Re Kern (P. BE. & B. E.), [1932] 1 Ch. 
555; 146 L. T. 570; sub nom. Re Kern 
(P. KE. & B. E.), THomas Henry, Lrp. v. 
TRUSTEE, 101 L. J. Ch. 257; [1931] B. & 
C. R. 150. 


Annotation :—Consd. fe Andrew, Official Receiver +. 
Standard Range & Foundry Co., [1936] 3 All E. RR. 450. 


6919. Add. SN haa :—Consd. Re Fairley, [1922} 
h. 791. 


2 


6920. Add. Annotations :—As to (1) Consd. Ie 


Fairley, [1922] 2 Ch. 791; Re Godwin, Ex p. 
Trustee v. Morris, Re Godwin, Ex p. Trustee 
v. British Reinforced Concrete Engineering 
Co., [1935] Ch. 213. Refd. Re Chiandctti 
(1921), 91 L. J. K. B. 70; Re Andrew, 
Official Receiver v. Standard Range & 
Foundry Co., [1936] 3 All KF. R. 450. 
ber aa Refd. Re Brelsford, [1932] 1 
Jn. ° 


6920a, —--- —~——.]—On June 1, 1932, a creditor 


obtained a judgment against the bkpt. for 
£111 1s. On June 16 the judgment creditor 
caused execution to be levied against the 
bkpt.’s goods for £121 6s. 6d. & costs of 
execution. The sheriff went into possession. 
On July 2 the bkpt. paid to the judgment 
creditor a sum of £60, & on July 8 a further 
sum of £60, & on July 22 he paid to the 
judgment creditor a further sum of £13 9s. 3d., 
making in all the total sum of £133 Qs. 3d., 
being the full amount due under the judg- 
ment, together with the costs of the execu- 
tion. On Aug. 3, 1932, the judgment creditor 
instructed the sheriff to withdraw, which he 
did on the same date, his costs being paid by 
the judgment creditor. The withdraw.’ was 
unconditional & no spower of re-entry Was 


reserved. On Nov. 21, 1932, the bkpt. filed : 


his own petition, & a receiving order was 
made against him on that date. On Dec. 6 
he was adjudged bkpt. The trustee in 
bkpcy. moved in the county ct. for: (a) a 
declaration that the payments made by the 
bkpt. to the judgment creditor were void as 
against the trustee by virtue of 1914 Act, 
ss. 40, 41; (b) an order that the judgment 
creditor should repay to the trustee in bkpcy. 
the sums paid to him by the bkpt. by virtue 
of the same sections. The county ct. judge 
dismissed the application & the _ trustee 
appealed :—Held: dismissing the appeal, the 
phrase ‘the benefit of the execution ’’ in 
sect. 40 (1), referred solely to the protection 
obtained by an execution creditor by reason 
of the issue of a writ of fi. fa. & its delivery to 
the sheriff, & did not include any payments to 
an execution creditor whether by the sheriff 
or by the judgment creditor; the section 
related only to executions which were in fact 
in existence at one or other of the appro- 
priate dates mentioned in the section, & had 
no reference to an execution which had been 
unconditionally withdrawn before any of 
those dates.— Re Gopwin, Ex p. TRUSTEE v. 
Morris, Re Gopwin, Ex p. TRUSTEE v. 
BRITISH REINFORCED CONCRETE HENGINEER- 
ING Co., [1935] Ch. 213; 104 L. J. Ch. 189; 
152 L. T. 392 x 51 T. L. R. 118; 78 Sol. Jo. 
Rae ; ede .&C. R. 101, D. C. 
uels, Ex p. Trustee v. Tee 


Consd. Re Sam 
w. 5a a) 71935) Ch. B41: Folld. Re Andrews, Official 
poueee v. Standard Range & Foundry Oo., 


i936) 2 E. R. 180. 


6920¢. 


enter.J—A judgment creditor having seized a 
debtor’s goods under a writ of fi. fa., an 
arrangement was come to between the judg- 
ment creditor & the debtor in order to avoid a 
sale. In pursuance of that arrangement the 
sheriff withdrew, reserving a right of re- 
entry. Under the arrangement the debtor 
paid various sums to the judgment creditor 
in part payment of the debt & in satisfaction 
of the sheriff’s fees. Subsequently the 
debtor filed his own petition & a receiving 
order was made against him. At the date 
of the receiving order the debt had not been 
paid in full & the sheriff had the power of re- 
entry :—Held: the sums paid by the debtor 
before the date of the receiving order were 
not for the “ benefit of execution ” within 
1914 Act, s. 40, & the judgment creditor was 
entitled to retain them as against the trustee 
in bkpcy.—Re SAMUELS, Ha p. TRUSTER v. 
Tee, [1935] Ch. 341; 104 L. J. Ch. 197; 152 
L. 'T. 454; 51 T. TL. R. 1693) [1984] B. & 
C.R. 158. 


rnotation :—Folld. Re Andrews, Official Necelver (Trustee) 
v. Standard Range & Foundry Co., [1936] 2 All EK. R. 750. 








~}+—A judgment creditor having 
seized a debtor’s goods under a writ of fi. fa., 
an arrangement was come to between the 
judgment creditor & the debtor in order to 
avoid a sale. In pursuance of that arrange- 
ment the sheriff withdraw from possession, 
reserving the right of re-entry. Under tho 
arrangement the debtor paid varicus suras to 
the judgment creditor in part payment of the 
debt & in satisfaction of the sheriff's fees. 
The debtor having failed to continue his 
payments the sheriff re-entered into posses- 
sion under his power of re-entry. Subse- 
quently the debtor filed his own petition & a 
receiving order was made against him, & 
later he became bkpt. At the date of the 
receiving order the debt had not been paid in 
full :-—Held: the words ‘ the benefit of the 
execution ”’ in sect. 40 (1) of 1914 Act, did 
not refer to moneys actually received by the 
creditor in whole or partial satisfaction of 
his debt, whether under or in consequence of 
an execution or not, but they referred 
to the charge which the creditor obtained by 
the issue of the execution, & to the 
extent that by the payment of money that 
charge had been reduced or abrogated there 
was pro tanto no benefit of the exccution to 
be considered. ‘The benefit of the execution 
could only refer to the charge still remaining 
under the still subsisting execution for the 
balance of the debt. Therefore, the sums 
paid by the debtor before the date of the 
receiving order were not ‘‘ the benefit of the 
execution ”? within sect. 40 (1), & the judg- 
ment creditor was entitled to retain them 
as against the trustee in the bkpcy.——He 
ANDREW, fz ~ OFFICIAL RECEIVER 
(TRUSTEE) (No. 2), [1937] Ch. 122; 106 
L. J. Ch. 195; 80 Sol. Jo. 982; [1936-7] 
B. & C. R. 205; sub nom. Re ANDREW, 
OFFICIAL RECEIVER v. STANDARD Ranan & 

CUNDRY Co., Lrp. (No. 2), [1936] 3 All 
BK. R. 450; 155 L. T. 586; 53 T. L. R. 80, 
C. A. 


6921. Add. Annotation :—-Consd. Jte Fairley, [1922] 


2 Ch. 791. 


Cases 6939—7000a. 


6939. Add. Annotation:—Refd. Re Andrew, 
Official Receiver v. Standard Range & 
Foundry Co., [1936] 3 All E. R. 450. 


6941. Add. Annotations :—Refd. Re Godwin, Ex p- 
Trustee v. Morris, Re Godwin, Ex p. Trustee 
v. British Reinforced Concrete Engineering 
Co., [1935] Ch. 213; Re Andrew, Official 
Receiver v. Standard Range & Foundry Co., 
[1936] 3 All EK. R. 450. 


6947. Add. Annotation :—Apld. Re Harris, Lx B: 
Shell-Mex & Official Receiver (1930), 99 
L. J. Ch. 448. 

6952a. ——- Registrar of county court & 
sneriff same person—Notice received in 
capacity of registrar.)—-The condition of 
service within the fourteen days limited by 
1914 Act, s. 41 (2), of notice on the sheriff 
of a bkpcy. petition having been presented 
is sufficiently complied with, so as to entitle 
the official receiver to be paid the moneys 
retained by the sheriff, if during that period 
he has acquired knowledge of the presenta- 
tion of a petition. 

M., who held the office of high bailiff of a 
county ct., in pursuance of 1914 Act, s. 41 (2), 
retained the moneys paid to him to avoid 
a sale of the debtor’s goods. 





retention a bkpcy. petition was presented by 
the debtor & a receiving order thereon was 
signed by M., who then held the office of 

. registrar of the same ct. of which he was also 
high bailiff. A formal no‘ice in writing was 
sent by the official receiver to M. of the 
presentation of the petition & of the making 
of the receiving order, which was not received 
until after the fourteen days had expired :— 
Held: knowledge of the presentation of the 
petition acquired by M. as registrar con- 
stituted a sufficient compliance witb the 
requirement of s. 41 (2), of service of notice 
upon him as high bailiff, with the result 
that the official receiver was entitled to be 
paid the moneys in the hands of the high 
bailiff.—Re Harris, [1931] 1 Ch. 138; 99 
L. J. Ch. 448; 144 L. T. 232; [1929] B. & 
C. KR. 211, D.C. 


See eeientaborammmaaned 








——,.]—See, now, Bkpcy. 
Rules, 1915, r. 323n. | 

6954. Add. Annotation :—Refd. Re 
(1921), 891 L. J. K. B. 70. 

6955. Add. Annotation :—Refd. Re Fairley, [1922] 
2 Ch. 791. 

6961. Add. Annotations :—Refd. Re Wigzell, Ex p. 
Hart, [1921] 2 K. B. 885; Re Wilson, Ez p. 
Salaman, The Trustee v. Keith, Prowse 
(1925), 183 L. T. 814; Re Wait, [1927] 1 Ch. 


Chiandetti 





Before the {| 
expiration of the prescribed period of ' 
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606; Re Regent Finance & Guarantee Corpn. 
(1930), 69 L. Jo. 283. 


6964. Add. Annotation :—N.F. 
(1926), 42 T. L. R. 723. 


6965. Add. Annotation :—Consd. 
[1923] 2 Ch. 302. 

965a. ‘‘ Any other petition ’’—Notice not given 
within fourteen days.)—A sheriff, on behalf 
of an execution creditor, levied an execution 
against debtor for more than £20, & received 
the money from debtor to avoid a sale. 
Within fourteen days of the payment the 
sheriff received notice of a bkpcy. petition 
on which an order would have been made had 
not debtor in the meanwhile filed his own 
petition on which a receiving order was made 
as a matter of course. Notice of this second 
petition was given to the sheriff more than 
fourteen days after the payment, but while 
the money was stil] in his hands pending the 
result of the first petition. The trustee in 
bkpcy. & the execution creditor both claimed 
the money :—Held: the words in 1914 Act, 
s. 41 (2), ‘‘ or on any other petition of which 
the sheriff has notice,’’ were not to be 
qualified by the addition of the words 
“within the said fourteen days’’ so as to 
permit the sheriff to pay the proceeds of the 
execution to the execution creditor because 
notice of the second petition on which the 
receiving ordcr was made was not given 
within fourteen days of the receipt of such 
proceeds. The sheriff must hold, in the first 
instance, to see whether a receiving order 
would be made, & if he had notice of another 
petition, even after the lapse of fourteen 
days, then he must hold to see whether an 
order would be made on that other petition, 
or on any petition.—LATTER v. JUCKES 
& Page, (1927] 1 K. B. 17; 96 L. J. K. B. 
137; 186 L. T.177; 42 T. L. R. 723; 70 Sol. 
Jo. 905; [1926] B. & C. R. 133, C. A. 

6966. Add. Annotation :—Refd. Re British Sali- 
cylates, [1918-19] B. & O. R. 160. 

6979. Add. Annotation :-—Refd. Latter v. Juckes 
& Page, (1927) 1K. B. 17. 

6995. Add. Annotation :—Consd. Re Woods 
(Bristol), Ltd., [1931] 2 Ch. 320. 


6998a. S. P. BLOxHOLM v. OLDHAM (1750), cited 
in 1 Burr. at p. 22; 97 BK. R. 168. 

Annotation :—Consd. Balme v. Hutton (1831), 2 Cr. & J.19. 

7000a. S. P. BELCHER v. MaGnay (1848), 12 
M. & W. 102; 1 Dow. & L. 441; 138 L. J. Ex. 
49; 2L. T. O. S. 124; 7 Jur. 1160; 152 
E. R. 1128. 


Annotations :—Refd. Cheston v. Gibbs eaer 12 M. & W. 
111; EKdwards v. Evans (1843), 2 L. T. O. 8. 75. 


Latter v. Juckes 
Re Sarjeant, 


PART XX. SECT. 10, SUB-SECT. 4.—A. properly seized nae the ea a Abe Ma fine money one tee 
oe Bankruptey Act, & 11 | 1° rola [1995]; WW. 1 1722 | be da to be entitled to poundage * o 

Set : «ds BR. : . W. R. : poundage ‘* or 
(3).}—Until a sheriff with whom @ writ 5 C. B. R. 465.—CAN. such leas sum as a judge may deem 


of execution has been placed receives a 


sb t th A b sc, Duty of sheriff to retain costs.}— | Teasonable.’’—-MoROscHaN v. MORo- 
Orovided by tha ubeve. soot er | Where at the time of an authorised | SCHAN, 1921] 2 W.Ws Re 1ars 14 
publication of notice in the Gaeette | assignment the shoriff had in his hands | Sask, UL. Wt. 2333 59 D. L. R. 353; 
as provided by the Act,’’ he is not ae roceeds Sree eeeruuon "tg of the 1 Cc. . ba 49 : N. : 

safe in not attaching debtor’ ds. ebtor’s property, he errs & Le Betas tho- 
A statement made By the aolk: for the over those p s to the trustee Hed dein paepe 
assignee to 8 sheriff's officer that an Rion origi nisin ne lala Brg MON, {1923) 1 W. W. R. 1184: 3 
See erat te notion te the sheriit, & is | of the costs to the sherift.—Re Bris | C- B. R. 806.—CAN. 


amount te notice to the sheriff, & is 
not a ground for depriving him of the 
costs of a levy made after such stato- 
oe Aa ree aoe et 
579.—CAN. : eee, “re 6988 iil 


6934 lif. Extra Judicial Scigeures 
Act, B.S. A., 1922 (e. 96).}—Bkpcy. 
Act, 1919, s. 11 (3), does not apply to 








EstaTE, {1934] 2 W. W. R 
CAN. 


PART XX. SECT. 10, SUB-SECT. 4. —C, 
: -+—-While a sheriff is 
not entitled to poundage unless he has 
obtained some money for the execution 
creditor, yet r. 495 contemplates that 
the sheriff is to receive something, 
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6990 i. Possession Sheriff 
continuing in possceeion — After notice 
of assignment.}—The costs to which 
the execution creditor is entitled are 
the costs of execution up to the time 
notice of the assignment is given the 
sheriff.—BAaKER v. RICHARDS, [1918] 

gp. oy gs. oO. R. 


° 41 7.— 


e 
2 W. W._R. 902 ; 
656; 49D. L. R. 6 


7006a. ——- Sale after bankruptcy—of goo 

sufficient to satisfy two areculiohs one 
delivered after bankruptcy.]—Held: the as- 
signees might recover in trover for such of 
the goods as were sold after the sheriff had 
raised money enough to satisfy the first 
execution.—STEAD v. GASCOIGNE (1818), 8 
Taunt. 527; 129 EB. R. 488. 


Annotations :—Refd. Giles v. Grover (1832) 9 Bing. 128: 
Batchelor v. Vyse (1834), 4 Moo. : ALL : 
Constable (1844), 6 Q. B.370. Bod; lived 


7008a. —-— Stay of proceedings—When ordered.]— 
GIBSON v. HUMPHREY (1833), 1 Cr. & M. 544 : 
2 Dowl. 68; 3 Tyr. 588; 2 L. J. Ex. 234; 
149 EB. R. 616, Ex. Ch. 

Ava nanon :—Refd. Moon v. Raphael (1835), 2 Bing. N. OC. 


7030. Add. Citation :-—affg. S. C. sub nom. R. v. 
EDWARDS (1853), 9 Exch. 32. 


Add. Annotation :—Refd. Re Warren, Whecler 
v. Mills, [1938] 2 All E. R. 331. 


1082. Add. Annotation :—Refd. Re Webb (Smith. 
field, London), [1922] 2 Ch. 369. one 


7042a. —— 6 Geo. 4, c. 16, s. 81—Two calendar 
months—Computation.]—By above sect. all 
executions, etc.. executed or levied more than 
two calendar tonths before the issuing of 
the commission, are valid. Deft., the sheriff, 
seized the goods of W. on Aug. 13, in execu- 
tion, upon a judgment on a warrant of 
attorney at the suit of pltf., at about eleven 
o’clock, & at about one on Oct. 13 a com- 
mission of bkpcy. issued against W. :—Held : 
(1) the ct. would take notice of the fraction of 
@ day, in putting a construction upon that 
Pe of the clause; &, therefore, it was clear 
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mission was to be included in the com- 
utation.—-GoDSON v. SANCTUARY (1832), 4 
B. & Ad. 255; 1 Nev. & M. K. B. 52; 2 
L. J. K. B. 19; 110 EB. R. 451. 


Annotations :—As to (1) Refd. R. v. Middlesex JJ. (1845), 
8 Dow. & L. 109. As to (2) Refd. Whitmoro v. Robertson 
(1841), 11 L. J. Ex. 43; Skoy v. Carter (1843), 11 M. & W. 
6713 Whitmore vw. Greene (1844), 2 Dow. & L. 174. 


7058. Add. Annotation :—Refd. Latter v. Juckes 
& Page, [1927] 1 K. B. 17. 

7063. Add. Annotations :—As to (1) Refd. Ellis 
v. Stenning & Son, Ltd. (1932), 101 L. J. 
Ch. 401; Freshwater v. Bulmer Rayon Co., 
[1933] Ch. 162. 


7070. Add. Annotation :—Refd. Anantapadmana- 
bhaswami v. Secunderabad Official Keceiver, 
[1933] A. C. 394. 

7079. Add. Citation :—sub nom. Re PLUMMER, 
Ex p. TRusTEE, 69 L. J. Q. B. 9386; 48 W. R. 
634; 44 Sol. Jo. 572; 7 Mans. 367, C. A. 
Add Annotation :—Refd. te Mathieson, [1927] 
1 Ch. 288. 

7085. Add. Annotation :—Refd. Re 
[1927] 1 Ch. 283. 

7086. Add. Annotation :—Refd. 
[1927] 1 Ch. 283. 


7087. Add. Citation : -— subsequent 
(1805), 11 Ves. 377. 


7089a. Declaration of trust without consideration— 
Credit in account of money to wife.]-—lHeld: 
not binding on bkpt.’3 creditors.— Re SMITH, 
Ex p. SMITH (1812), 1 Tose, 208. 

eee :—Consd. Parsons v. Coke (1858), 27 L. J. Ch. 


Mathieson, 
Re Mathieson, 


proceedings 


Add. Annotation :-—-Refd. Re Mathicson, 


hat more than two calendar months had | 7091. 
(2) the day of issuing ‘:6 com- 


elapsed ; 
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y (p. 830) i. Memorandum 
that title subject to costs of prior execu- 
tion. }—On an assignment under Bkpcy. 
Act, where there are executions 
recorded against land of the assignor, 
the registrar of land titles, in making 
transmission of title to the assignee, 
should make a memorandum that the 
title is subject to a lien for costs of the 
first execution which was lodged with 
the sheriff & to a lien fur costs of 
registration & sheriff’s fees of all 
the executions.— Re LAND TITLES 
Act, SASKATCHEWAN GENERAL TRUBT 
CorPN., LTp.’s Case, [1923] 3 W. W. R. 
628.—CAN. 


7069 i. Garnishee order.}-—A debt 
was attached by a garnishee order under 
@ judgment which was still subsisting: 
—Held: a receiving order under 
Bkpcy. Act, a. 11, did not rank in 
riority to such garnishment.—Re 

LOUIN, GAGNON v. GRAIN & PRO- 
VISION Co., [1924] 1 D. L. R. 332; 
Q. R. 35 K. B. 161.—CAN. 


d (p. 8387) i. Prtority.J—A 
creditor has priority for costs of 
execution once the tis placed in the 
hands of the sheriff.—Re FERGUSON, 
oe! 2D. L. R. 473; O. R. 223.— 











sf. Payment by contractor to prevent 
removal & sale by sheriff of sub-con- 
tractor’s materialsa—Bank- 
ruptcy of sub-contractor—LHffect of.J— 
Re STEWART (Ont.), (1926) 2 D.L. R. 
1043; 7 C0. B. R. 680.—CAN, 


PART XX. SECT. 11, SUB-SECT. 1. 


7078 ii. Bankruptcy Act, 8. 29.] 
—‘* Settlement ’’ in the above sect. 
discussed.—Re OCoHEN & MAHLIN, 
CANADIAN CREDIT MEN'S TRUST 
Assoon., LrTp. vw. SPIVAK Sorat 
[1926) $ D. L. R. 942; [1926] 3 

. W. R. 34: reved. [1927] 1 D. L. R. 





5773 11927] i W. W. RB, 162; 22 Alta. 
L. R. 487; 80, 3, R. 23.--CAN, 

7078 ill. S. P. 'TrRs+oEeRs TRUBT Co. v, 
Coney (Man.), [192 °3 W. W. R. 473.— 


7086 ii a. .|— Held: a 
gift not being hedged about with con- 
ditions was not a settlement within 
Bkpcy. Act, 1908, 8. 75.— BRAITHWAITE 
v. BRAITHWAITE, [1923] N. Z L. R. 
1186.—-N.Z. 


ji. —-~--,]—--Where Insured, 
under a policy of life insurance, dcclares 
it to be for the benefit of his wife, the 
trust. created is not invalidated by his 
subsequent insolvency, & creditors of 
insured have no rights which would 
{nterfere with the rights of his wife 
even though the endowment policy 
matures during the life of insured.— 
BANK OF BRITI8BH NORTILD AMERICA ¥. 
Pe aaa (1919), 46 N. B. Rl. 105.— 











sg. Conveyance of property to wife 
& sons.Jj—Where a transfer in the 
nature of a settlement was made for 
the purpose of defeating creditors :—- 
Held: though it would not be set aside, 
yet the creditors might seek payment 
of their claims out of the property 
transferred.—KIEHL v. FUSSEL (1922), 
68 D. L. R. 780.—CAN, 


ri. Purchase of property & inveat- 
ment of money in wife’s name.}+—Where 

roperty had been acquired & money 

vested by a husband in the name of 
his wife for the purpose of docfeating 
his creditors :—Heli: the property 
belonged to the husband, & the proceeds 
received by the wife from a sale of 
furniture owned by the husband should 
be paid to a recelver.--McCCURDY pv. 
NEVE (1923), 51 N. B. R. 123.—CAN. 


Fake pecoraion of trust a abe etd 
o e—In pureuance of alleged ante- 
ol EAT settlement ‘rela : 


«}— a settle- 
ment within B y. Act, s. 29 (1), & 
null & void.— 


ALIOTIS & CLIRIS, 
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[1927] 1 Ch. 283. 





[1928p 1 Det. RR. $483; 50 NOS. R43; 
30. B. It. 600.---CAN, 
sk. Setilemnent on _ credilor.|—On 
Jan. 29, 1925, J., being in embarrassed 
circumstances & indebted, amongst 
others, to M. for £1,200, settled certain 
land on M., & another upon trust for 
herself & her only child during her life 
& after her death for her child 
absolutely. A private mecting of J.’s 
creditors was held on Apr. 22, 1925, 
& a committees appointed to investigate 
her affairs. & it was agreed to accept 
£200 from M. to be distributed among 
the creditors in full payment of their 
dehts. Some of the creditors, Including 
the R. Co., refused to carry out this 
arrangement, but on the faith that It 
would be carried ont, J., on Apr. 28, 
paid M. £100 on account of his debt. 
On June 6 the debtor filed a petition 
for liquidation, but before the mecting 
on June 24 the R. Co. served a debtor’s 
summons. The R. Co. had notice of 
the meeting for June 24, but did not 
attend. This meeting was attended 
nd creditors whoso fndebtedness way 
about two-thirds of the total sum. 
They unanimously passed a resolution 
for liquidation by arrangement, & 
yd a a trustee. On the hearing 
of an application by the debtor & the 
trustee to dismiss the debtor’s summons 
it was held that the application must. 
be dismissed, but as the creditors who 
absented themselves from the nM uida- 
tion meeting should have & could have 
attended it, they must pay the costs. 
The bkpcy. proceedings were con- 
tinued, & a trustee ol Bae The 
tee then applied to have the settle- 
ment to M. delivered up to be cancelled 
& for repayment of the £100 paid to 
M. on Apr. 28, i925:—Held: the 
settlement was not made in good faith 
& must be delivered up. The payment 
of £2100 to M. was a fraudulent pre- 
ference, & it must be repaid to the 
trustee.—He JEFFREYS (1925), 23 
Tas. L. kh, 31.—AU8. 


ee 





Cases 70984—7124, 


7094. Add. Annotation :—Refd. Re Mathieson, 
[1927] 1 Che 283. 

7096a. Settlement of property in exercise of general 
power of appointment.|—Held: not within 
1914 Act, s. 42.—Re Maruieson, [1927] 1 
Ch. 283; 71 Sol. Jo. 18; sub nom. Re 
MATHIESON, Moore (TRUSTEE) v. MATHIESON, 
96 L. J. Ch. 104; [1927] B. & C. R. 30; sub 
nom. Re MATHIESON, Ea p. TRUSTEE, 136 
L. T. 528, C. A. 

7096b. Property accruing ‘‘ after marriage in right 
of wife.’’]—-Property devolving on a husband 
on the intestacy of his deceased wife is 
property that has accrued to the husband 
after marriage in right of his wife within the 
exception to 1914 Act, s, 42.—Re Bower 
WILLIAMS, Ha p. TRUSTE, [1927] 1 Ch. 441; 
96 L. J. Ch. 136; 186 L. T. 752; 43 T. L. R. 
225; 71 Sol. Jo. 122; (1927) B. & C. R. 
21,C. A. 

7098. Add. Annotation :—Refd. Jagger v. Jagger, 
(1926] P. 93. 

7104. Add. Annotations :—As to (1) Refd. Re 
Charters, Ex p. Trustee, [1923] B. & C. R. 
94. As to (2) Consd. Re Charters, Ha p. 
Trustee, [1923] B. & O. R. 94. 

71042. —-— Plaintiff in compromised action against 
settlor.J}—Re CoLe (A. V. & M. EB. M. A.), 
TRUSTEE IN BANKRUPTCY v. PUBLIC TRUSTEE, 
No. 7121a, post. 


7105. Add. Annotation :—-Refd. Ie 
‘ (1921), 37 T. L. R. 625. 


7106. Add. Annotation :—Consd. Re 
Ex p. Trustee, [1923] B. & C. R. 94. 

7109. Add. Annotalion :—-Consd. Re Charters, 
Ex p. Trustee, [1923] B. & C. R. 94. 

.7113a. ——— Gift by brother to sister.|—-By a deed 
of gift dated Oct. 7, 1919, debtor, who was 
adjudged bkpt. on Nov. 23, 1920, “‘in con- 
sideration of his natural love & affection for 
the donce ”’ purported to assign & convey to 
his sister, resp., ‘‘ the business carried on by 
him at 58a, Old Compton Street, Soho, & the 
stock-in-trade, wine & produce in & about the 
premises.’’ At the date of the deed petition- 
ing creditors were proceeding to enforce 
judgment under RK. S. C., Ord. 14, & on 
Mar. 18, 1920, obtained final judgment 
against debtor for £527 7s. 4d. for goods sold 
& costs. On Mar. 20, 1920, execution was 
levied. Upon such levy being made, resp. 
claimed under the deed of gift the whole of 
the furniture & stock seized by the sheriff. 
An interpleader summons was taken out by 
the sheriff, & upon the hearing thereof, on 
Mar. 26, 1920, the master ordered claimant 
to pay into ct. £600. or give security for such 
amount, & in default the sheriff was autho- 
rised to sel] the property seized & pay the 
proceeds into ct. to abide the result of an issue 
directed to be tried between claimant & 
the execution creditors. Pursuant to the 
order the sheriff sold the goods on Apr. 28, 
1920, & on May 20, 1920, paid the sum of 
£202 12s. 2d. into ct. On Nov. 8, 1920, the 
parties to the interpleader summons agreed 
to divide the money between them & to 
withdraw the record; these terms were 

PART XX. SECT. 11, SUB-SECT. 2. 

hi. Purchased by husband for 
wife—To trustee during minority of wife 
—Transfer to wife at = majority.}— 
Held: not a settlement on the wife in 


considcration of marriage & void as 
against the trustee.—Re McELLAND’s 





Wombwell 
Charters, 


ESTATE, 
© e B . R s 





7107 iii. —— 
7c. B. 


(1923) 4 D. L. R. 3953 3 
849.—CAN. 
PART XX. SECT. 11, SUB-SECT. 3. 
pao of f 
GRANT *: S.), [1926] 1 D. L. R. 681; yi. —— Onus ORR ehh 
254.—OAN. Ordinanoe of the Straits Settlementa, 
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embodied in an order of the master of that 
date. In the meantime, however, a receiving 
order was made on Nov. 1, 1920, & petitioning 
creditors, the execution creditors, informed 
the official receiver of the sum of money being 
in ct. & of the terms of settlement so agreed 
as aforesaid. Thereupon the official receiver 
intervened, & on Nov. 1, 1920, gave notice in 
writing: to the Paymaster-General of the 
Supreme Ct. of the receiving order, & this 
notice had the effect of preventing the order 
being acted upon. The trustee moved for a 
declaration that the deed of gift was void as 
against him :—Held: (1) the deed of gift 
was a voluntary settlement &, being made 
within two years of the bkpcy., was void ; 
(2) the execution having been completed & 
the proceeds held by the sheriff for fourteen 
days, the trustee’s title was barred, because, 
although the execution was not completed 
before the sheriff had been in possession for 
twenty-one days, the act of bkpcy. thereby 
created had not occurred within three months 
of the presentation of the petition & was not 
therefore available to establish the trustee’s 
title-—Re CHIANDETTI, lz p. TRUSTER (1921), 
911. J. K. B. 70; 37 T. L. R. 984; [1921] 
B. & C. It. 82. 

7118. Add. Annotation :—Consd. Jte Charters, 
kz p. Trustee, [1923] B. & C. R. 94. 


7119a. Donee taking over Habjlity for mort- 
gage debt.|—-By an indenture dated July 19, 
1920, a husband assigned his. reversionary 
interest under a will to his wife, subject to a 
mtge.; & the wife covenanted expressly to 
pay the mtge. debt & interest & to indemnify 
the husband against his liability under the 
mtge. The husband was adjudged bkpt. on 
June 20, 1922, within two years of the assign- 
ment. On motion by the trustee in the 
bkpcy. for a declaration that the assignment 
was void against him as being a voluntary 
settlement under 1914 Act, s. 42:—Held: 
there was ample consideration in the assign- 
ment, & the wife was a ‘ purchaser ’”’ for 
valuable consideration within the sect.—Re 
CHARTERS, Fz p. TRUSTER, [1923] B. & C. RK. 94, 


7121a. Compromise of action.}]—A bond fide 
compromise of a bond fide action claiming 
rights against a deft.’s property is valuable 
consideration within 1914 Act, s. 42, for a 
settlement. of that property made by deft. 
under that compromise, & pltf. is the pur- 
chaser within that sect. It is not the business 
of the Ct. of Bkpcy. before which the settle- 
ment is subsequently impeached to consider 
whether the action could possibly have 
succeeded if fought out to a finish.—Re CoLE 
(A. V. & M. E. M.), TRUSTEE IN BANKRUPTCY 
v. PUBLIC TRUSTEE, [1931] 2 Ch. 174; 100 
L. J. Ch. 316; 145 L. T. 484; [1931] B. & 
C. R. 7. 

Annotation :—Consd. Re Gregory, Ex p. Norton, [1935] Ch. 65. 


7122. Add. Citation :—sub nom. Re MACDONALD, 
Ex p. McCuLuuMm, [1920] 1 K. B. 205; 122 
L. T. 316. 
7124. Add. Annotation :—Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 
3 { Bl. Good faith—Onus of pruof.)—ke 
MacKeen (N. 8.), [1929] i D. L. R. 
528; 10 C. B. R. 311.—CAN. 
PART XX. SECT. 11, SUB-SECT. 4. 
-/-Bkpoy. 








act.jJ—Re 


7125. Add. Annotation :—Consd. Re Gunsbourg, 
[1920] 2 K. B. 426. 


7127. Add. Annotation :—Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 


7129. Add. Annotations :—Refd. Re Gunsbourg, 
[1920] 2 K. B. 426; Re Mathieson, [1927] 1 
Ch. 283. 


7133. Add. Annotation :—Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 


7134. Add. Annotations :—Consd. Re Gunsbourg, 
[1920] 2 K. B. 426. Refd. Re Wigzell, Va p. 
Hart, [1921] 2 K. B. 835. 


7185. Add. Annotation :—Refd. Re Mathieson, 
[1927] 1 Ch, 288. 

7136. Add. Annotation :—Consd. Re QGunsbourg, 
[1920] 2 K. B. 426. 


7138. Add. Annotation :—Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 


7142. Add. Annotation :—Refd. Re Mathieson, 
{1927] 1 Ch. 283. 

7147. Add. Annotation :—Refd. Re Patrick & 
Lyon, Ltd., [19383] Ch. 7886. 


7148. Add. Annotat.ons :—Consd. te Baker, Wx p. 
Trustee v. Baier & Arnold, [1986] Ch. 61. 
Refd. Re Mathieson, [1927] 1 Ch. 283. 

7149a. Settlor having power to raise sum in excess 
of debts.J}—On Mar. 19, 1932, the settlor 
executed a voluntary decd of settlement by 
which he assigned all his interests under two 
wills to trustecs upon certain trusts. By 


clause 5 he gave himself power at any time | 


to raise the sum of £150 without the consent 
of the trustees. At the date of the settle- 
ment his debts did not exceed #iG0. _ On 
Feb. 22, 1935, he was adjudicated bky! 
Held : the deed was not void under sect. 13, 1) 
of 1914 Act, against the trustee in bkpcy.—. 
Re BAKER, [1906] Ch. 61; 105 L. J. Ch. 33; 
154 L. T. 101; sub nom. Re BAKER, Ex p. 
TRUSTEE v. BAKER & ARNOLD, [1934-5] 
B. & C. R. 214. 


7153a. |—Re DENT, Ee p. Truster, No. 
2902a, ante. 


7155a. Covenant to pay premiums on life policy.]— 
A. B. were traders. in partnership. In 
1927 both partners were adjudicated bank- 
rupt. In 1910, A. on his marriage had 
executed an ante- -nuptial settlement, by 
which he (inter alia) covenanted with the 
trustees of the settlement to keep up a life 
policy on his life then existing & to pay the 
premiums, etc. On the bkpcy. of the two 
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7156. 
7158. 


7159. 


partners the trustees of the settlement lodged 
a proof in the bkpcy. of A. with regard to the 
covenant to keep up the policy, for a sum that 
was arrived at by commuting in a single pay- 
ment the annual premiums es Ceae to keep 
up the policy & to make it fully paid. The 
trustee in bkpcy. rejected the proof on the 
ground that under 1914 Act, s. 42 (2), their 
claim was postponed until all the other 
creditors for valuable consideration in money 
or money’s worth had been satisfled, & he 
alleged that the assets available would not 
be sufficient :—Held: the covenant fell 
within 1914 Act, s. 42 (2), & the trustee was 
right in rejecting the proof, as being a claim 
for something which was only provable after 
the other creditors for valuable consideration 
in Money or money’s worth had been satisfied, 
& also having regard to 1914 Act, ss. 33 (6); 
42 (2), & 63 (1), the right of the trustces to 
put in a proof must depend on all the 
creditors of the partnership between A. & B., 
the joint creditors of the partnership, as well 
as the separate creditors of A., being first 
satisfled—Re CumMmMING & West, Ha p. 
NEILSON & CRAIG v. TRUSTER, [1929] 1 Ch. 
534; 141 L. T. OL; sub nom. Re CUMMING, 
Ex p. NIWSON & ORAIG v. ADAMSON 
(TRUSTRE), 98 LL J. Ch. 83; [1929] B. & 
C. RR. 4. 


Add. Annotation :—-Refd. Ie Debtor, [1929] 
1 Ch. 362, 
Add. Annotation :—-Retd. Re Debtor, [1929] 
1 Ch. 362. 


Add. Annotation :--Refd. Re Mathieson, 
(1927] 1 Ch 288. 


7161a. Covenant to settle all property to which 


settlor might become entitled—Settlement of 
reversionary interest.|-— fe DENT, Ax p. 
TRUSTER, No. 2902a, ante. 


7164. Add. Annotation: hie Re Cohen, Kx 


7165. 


7166a. 


Trustee, [1924] 2 Ch. I). 515. 


Add. Annotation . Reta. Ite Cohen, Fa p. 
Trustee, [1924] 2 Ch. 515. 


——.|—To constitute a fraudulent 
preference three conditions must be fulfilled ; 
(1) that the payment is made by a person 
unable to pay his debts as they become due 
from his own money; (2) that it in fact 
prefers one creditor over others ; (3) that the 
dominant motive with which the payment 
was made was a desire to prefer that creditor 
to whom the payment was made. If a 
voluntary payment in fact gives a creditor 
a preference & the reason for euch payment 





s. 50 (1), provides that: ‘“ ae sottle- PART XX. SECT. 12, SUB-SECT. 1. | a fraudulent preference there muat bo 


ment of property, not being ...a 7164 fii a. 





-}To establish a | Present two circumstances, a prefer- 


settlement made in favour of a pur- | frandulent preference by an insolvent | ence in fact & an intention on the 


chaser... in good faith & for valuable 


debtor where bkpcy. has supervened art of dobtor to prefer.—BURNS 4v. 


consideration, . . shall, if the settlor | within thu © f the t fer of tOVAL BANK OF CANADA, BURNS ¥. 
becomes bkpt. within two years after | tho proporty to the creditor. tho | GRAHAM (1922), 69D. L. i. GOR: 51 
the date of the settlement, be abso- | following conditions must be fulfilled: | O. Lb. 1.564; 2C. B. R. 241.-—CAN. 
lutely vold as against the offictal | (a) the debtor must have acted with a 


assignee ” ; & oy sect. 50 (3): “* ‘ Settle- j t : ae xi. ——.J—Where the delivery 
ment’ for the purposes of this sect. rercdee Onee ane SOthGn creditors oe © : oods was not a disposition in the 
includes any conveyance or transfer of | that the real dominant & substantial ord pery Coarse OF pues eee oot 
property ’:—Held: upon the | motive was the desire to prefer the | W288 to prefer defts. :—Held: it should 


true construction of the above sect. | particular creditor ; 


& (b) 


the creditor be set aside.—JACOBRON, ETC. . 


the onus is upon tho official assignee | must have accepted the transfer with | JACOBSON, ETc. (1920), App. D. 75.— 
to prove that a conveyance which he is | knowledge that the intention of the | 8: AF. 


see to set aside thereunder was not | debtor was a desire to prefer the 7164 xil. 


.}--The {ntention to 





made in good faith & for valuable | particular creditor.—Re Burns, Ez p. | give a preference iz an intention in fact, 
consideration.—CHEAH Soo TUAN, OF- | OrFriciaAL praNes IN a ed 8 eauak. be an intention entertained by 





FICIAL ASSIGNEE OF THE EsTATE OF Nee _.L.R. 99; G. L. R. 364.— | the debtor. There can be no intention 
v. KHoo Saw CHEow, [1931] A. C. | NZ, to prefer if the payment is made in 
67; 100 L. J. P. C. 45; 144 L. T. 7164 x. ._--A preference & 8 the ordinary course of oat om 
136 ; j (1920-30) B. & C. R. 270, P.C.— | traudulent preference are vitally dif- | CANADIAN CREDIT MEN’s ASSN sghtD 
RAITS SETTLEMENTS. ferent. Bkpcy. Act prob ibite.afraadi- v. JENKINS, [1928] 3 D. L. R. 130: 


lent preference only; & to constitute | O. L. R. 281; 10C.B. R. 17.—CAN. 
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is unexplained, then a presumption of pre- 
The existence of an ex- 
planation ousts the presumption of pre- 
ference.— Re Drack (J.) & Sons, PALMER & 
ROBERTS v. KNIGHT (1926), 134 L. T. 765. 


7171. Add. Annotation :—Refd. Re Cohen, Ex p. 


ference arises. 


Trustee, [1924] 2 Ch. 515. 


7172. Add. Annotation :—Refd. Re Cohen, Ez p. 


Trustee, (1924] 2 Oh. 615. 
7172a. 








hopelessly insolvent. 
& on 


his indebtedness. 


ieT i. reved. er 51 8 OG R. 

71167 xvi. -]— Where a 
mtgee. knew the mtgor. could not mect 
his current liabilities but belfeved he 
had more than sufficient property 
to pay his debts, & the conveyances 
were not made to give the mtgee. an 
unjust preference, who acted bon@ fide 
& without intent to delay creditors :— 
Ueld ; the mtge. was valid. — ROBINSON 
v. PETERS (1919), 47 N. B. R. 1.—CAN, 


7167 xvii. -}—Knowledge 
that debtor has ceased to be able to 
meet his liabilities as they become die 
will render payments within thre 
months of the bkpcy. by debtor to a 
creditor fraudulent & voidablo as 
against the trustee in bkpoy.—STEVEN- 
SON v. TAYLOR, Re CANADIAN CaP 
ar LYp. (1922), 70 D. L. R. 85 3.— 

7187 xviii. -}—Where cer- 
tain transactions were impeached au 
being preferential :—Held; the prima 
{ere presumption of their invalidity 

ad not been rebutted by showing that 
they were made as required by Hkpcy. 
Act, s. 32, since they were made with 
knowledge on the part of the creditor 
that debtor was ‘‘ insolvent,’’ as 
defined by sect. 2 (t), & therefore were 
not made in good faith—ZlZe Lone- 
MORE (1922), 52 O. L. R. 570; 
GQ. B. R. 200.—CAN. 


7167 xix. -+~Where | three 
partners bought out the fourth & took 
$1500 from A. for a Aenean share 
in the partnership, & subsequently 
A. advanced $400 on the security of a 
chattel mtge. knowing the firm was 
insolvent :—Held : the mtge. was void 
as against creditors.—fe UNITY MANU- 
a banc rine cate CLAIM, (1923] 


7167 xx. -_— ca bank ig in 
no difforent position from that of any 
other creditor in relation to the pro- 
virions of Bkpcy. Act, & where a bank 
knows its customer to be insolvent, 
{t cannot within the three months 
limited by sect. $1 accept from him 
or appropriate any money standing to 
his credit towards lquidation of a 
liability by the customer to the bank.— 
SALTER & ARNOLD, LTD. ©. DOMINION 
Bank, (1923] 3 W. W. R. 257.—CAN. 


7167 xxl. —-—— -——.]}—To make a 
security given a creditor & fraudulent 
preference under Fraudulent sreret: 
ences Act, R. 5S. S. 1920 (c. 204), 5. 4, 
there must be a concurrence of intent 
on the part of both debtor & oreditor. 
tf the person taking the security be 
innocent of any fraudulent intent, he 
cannot be affected by the fact that 
there was such an intent, unknown to 
him, in the mind of debtor. —WOLFE 
vo. Surra & BRuER, (1933) 3 D. L. R. 
643; [1923] 3 W. W. R&R. 875.—CAN. 





























-}—(1) Debtor was adjudged 
bkpt. on his own petition on July 6, 1923, & 
for a long time prior to that date had been 
On June 22, 
bkpt. wena applit. £146 by a customer’s cheque 

une 21 & 23, 1923, he transferred goods 
to applit. of the value of £378 in discharge of 
Debtor was able to pay 
his creditors 2s. in the ppounes but the transfer 


of the goods to applt. was arranged on a 
basis that the debt was worth 20s. in the 
pound & the goods were not of the class with 
which applt. was in the habit of dealing, & 
applt. knew that debtor was unable to pay his 
debts, & the transaction took place on the 
eve of bkpcy. when debtor must have known 


he had no chance of pulling round. The 


1923, kpt. 


7167 xxii. ——- ——-.+-Re THOMP- 
AON, Hz p. TRUSTEES, {1923} 4 D. L. R. 
1028.—CAN. 


7167 xxiii, ——- ——.]}—Re Fox, 


LESTER v. PoRTER, [1925} ! D. L. R. 
198: 50.B.Q. 328, —CAN 


7167 xxiv. —_— |—-Re VOGUE 
Fur SHop, Lrp.,* Ez p. PAQUET Co., 
[1925] 1 D. L. R. "785: 5 C. B. R. 386. 





7167 Pe ——- ——.,]}—Re POETON: 
{1926] 2 D: L. R. 277; 58 O. L. 
as a 

——.)—Ie CUDNEY 
(ont) T1e38) 1 1 i L. R. 669; 8 
R. 559.—CAN 

7167 xxvii. ——- —— Circumstances 
putting lg eid on enquir %. .J— Re Mo- 

UILLAN . ROYAL rae (Ont.), 
nipes) 2 be L. he 831; 100. BR. 78. 

—CAN. 

gi. —— Valuable consideration not 


given.}— Lack of consideration will 
usually imply a s tion that a 
conveyance was made unduly 
prefer one creditor, & where the result 
of such conveyance is that the grantor’s 
creditors will be defrauded the con- 
veyance will be set aside without 
proof, apart from the nature of the 
conveyance itself, of the fraudulent 
intent of the grantor & the tee.— 
DoTY v. MARKS, [1924] 3 D. L. R. 687; 
55 O. L. R. 147.—CAN, 


g ii. Security taken.)—A person 
who makes a bond fide advance to 
another person or company when it 
is on the eve of insolvency & takes 
security therefor does not thereby 
come within sect. 64 of Bkpcy. Act 
a a to preferred creditors, if, at 
least, he is not at the time already 
a creditor; & even one who is already 
a creditor may, in special circum- 
stances, make such an advance & 
tako a valid sccurity therefor as well 
as for his pre-existing debt. Moreover, 
if a preferred creditor within the 
meaning of the Act did not take his 
secourity with the intent of procuring 
a preference to himself over other 

tors the transaction stands.— 
Re BRITISH COLUMBIA oy CORPN., 
Lrp sp eaeeN: va, (19S 1 . W. R. 386; 
[1931 2D.L 43 B.C. R. 481; 
12C. B. R. 213. —CAN. 


7169 tii, ——— Transactions -belween 
relatives.}—Where transactions are 
between near relations, the onus is on 
the parties to those transactions to 
show that they were not made fraudu- 
lently as nst oreditors, & for this 
purpose evidence in corroboration is 

required.— BROWN v. BULMER (1922), 
65) D. L. R. 180.—CAN. 

7169 iv. ——— --—In ‘trana- 
actions between relatives having the 
effect’ of defeating the claimr of a 
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threat of applt. to place the matter in other 
hands, which amounted to consulting a solr., 
had no terrors for debtor :—Held: the pa 
ment & transfer were made with a view ie 
prefer appit. & not in consequence of any 
ressure which applt. brought to bear upon 


(2) In establishing a case of fraudulent 
reference in addition to giving evidence of 
insolvency the trustee must give some evi- 
dence of a view to prefer.—Re Hoye, Ez p. 
paves peeled & ©. R. 22, D. O. 


seler’s creditors, even if the , purchaser 
has full knowledge of the _ seller's 
intent to defraud, such knowledge is 
not of itself sufficient to render the 
transaction void, if it is found to have 
been bond fide for full value.— WAGNER 
v. Hartrows, {1923} 1 D. L. R. 186: 
(1922) 3 W. W. R. 1050.—CAN. 


7169 v --—Re Rerapy & 
Case, (1924) 2 OD. - R. 6288; 388 
B. C. R. 371.—CAN. 


716% vi. -+—Creditors, knowing 
of the insolvency of debtor, eeu & 
composition of their debts vee 


extension of time. With ‘4 
months debtor was made 

Held: primé facie this Pear 
constituted a fraudulent preference 
which the soreuttars preferred must 
rebut.—Re DALE & CUREOLL. [1924] 4 
D.L. R. 597; 50. B. R. 139.—CAN. 


7169 vii. ———.}—The onus of proof 
of an intention by debtor to prefer a 
particular creditor lies on the official 
Benipnee: ——Re Harpy (No. 2), [1922] 

N. L. R. 613.—N.Z. 


7172 1, What must be proved. }— 
B., who was in possession of business 
premises under a lease not in writing 

rom pltf., made an assignment to 
deft. co. for the benefit of creditors, & 
on the same day executed a surrender 
of the lease :—Held: as the asur- 
render preceded the assi ent, it 
was not invalid as a fraudulent prefer- 
ence or a fraudulent parting with 
property in fraud of creditors.— BELL 
v. CHARTERED TRUST & EXECUTOR 
Co., CHARTERED TRUST & EXECUTOR 
Co. v. BELL & BurRsey (1919), 46 
O. L. R. 192; 49 D. L. R. 113; 17 
O. W.N. 88. —CAN 


71738 i. ** Transfer.""}—A mtgo. under 
Sask. Land Titles Act is a ‘‘ transfer ’’ 
within the meaning of Bkpcy. Act, 
8. 2 (2), notwithstanding the provision 
in the former Act that a mtge. shall 
have effect as security but shall not 
operate as a transfer of the land 
iW. We ea —Re ie (1922) 

3 C. . BR. 187: 


on 
CAN. 


7173 a ——., 
CORPN., 7p. (N 3 
450; 8 o B. 











MARITIME Rapio 
By, eat. L. R. 


ad. Assignment & Preferences Act, 
R.S.O., 1927—Superseded by Bank- 
rupticy Act.}~—Assignments i 
ferences Act, R.S.O., 1927, now 
papereonee by ee ae 
cannot 
pertain pri —Re 
witH, (1934) 3 D. 7 z. 195; oO R. 
326.—CAN. 

sf. Effect of Bankrup Act—On 
Fraud t Preferences Act, B.C. }— 


—A debtor who had not yet been 
adjudged a bkpt. or made an authorised 
assignment returned his stock on hand 


7175. Add. Annotation :—Refd. Re Conley, Kx p. 


7176a. — 


— 


Trustee v. Barclays Bank, Ltd., [1938] 2 
All E. R. 127, 


Preference by agent of debtor. ]— If 
@ principal leaves the control of his business 
in the hands of an agent so that the agent 
is employed to determine which of theo 
creditors of the principal shall be paid, when 
they shall be paid, & why they shall be paid, 
a payee made by such an agent with an 
intention to prefer a creditor of his principal 
is, in the event of the bkpcy. of the principal, 
a fraudulent preference by the principal 
within 1914 Act, s. 44. It makes no 
difference that the agent had not authority 
to sign the cheques he drew & presented to 
his principal, nor that the principal when 
signing them had no intention to prefer any 
creditor, but honestly believed the payments 
so made to be proper & in the ordinary course 
of business. 

A firm of builders, having contracted to 
erect houses at S., employed T. as their 
salaried agent to control & manage the 
purchase of & payment for building materials, 
& generally tc. supervise & advise the firm 
on financial matters in relation to the con- 
tract. The partners had no knowledge as to 
the terms upon which the materials supplied 
had in fact been purchased, nor were they 
aware of any of the circumstances relating 
to any payments they in fact made. They 
signed cheques drawn by the agent as & 
when he prepared & presented them, but 
the agent had no right to make any payment 
except by cheques signed by his principals. 
The partners having become hkpts. it 
appeared in the bkpcy. proceedings that less 
than three months before the date 6, the 
receiving order, T., intending to prefer 





S. & Co., creditors of his principals, & then | 


well aware of his principals’ insolvency, 
presented to F., the managing partner, two 
cheques which T. had drawn & which IF. 
signed without inquiry in the honest belief 
that JT. intended thereby to make proper 
payments but which were in fact intended 


. 
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& devoted by T., one to the extent of £100 
in payment of a debt due by his principal, 
under a contract other than the S. contracts 
& the other to the extent of £647 in payment 
for goods delivered by S. & Co. on credit 
terms not then expired :—Held: the partners 
as principals were bound by the acts of their 
agent T. when he, acting within the scope 
of his employment & as their agent, made 
the payments in question, & the act of the 
agent in making the payments with know- 
ledge of the principals’ insolvency & with 
a view of giving a preference must be treated 
as the act of the principals.—Re DRARBLE 
Bros., [19380] 2 Ch, 211; 99 L. J. Ch. 345 ; 
143 L. T. 337; 74 Sol. Jo. 46-643 [1931] 
B. & C. R. 200, C. A. 

7177. Add. Citation :—40 L. T. 404. 

7178. Add. Annotation :---Refd. Re Conley, la p. 
Trustee v. Barclays Bank, Litd., [1938] 2 
All BK. R. 127. 


7181. Add. Annotations :—Consd. Re Fenton, Ez p. 
Fenton Textile Assucn. (1930), 99 L. J. Ch. 858. 
Refd. Re Warren, Wheeler v. Mills, [L038] 2 
All KE. R. 3381. 

7183a. Payment to agent of creditor — Whether 
payment to ‘‘ person in trust for creditor.’’}]— 
Re Mornant, Lz p. Trusrens, No. 74 14a, post. 


7183b. ‘* Surety or guarantor ’’---Who is.}— In 
Apr. 1931, & again in May, 1983, the wife of 
the bkpt. deposited with a bank War Loan 
as collateral security for the bkpt.’s indebted- 
ness to the bank. In Feb. 1933, the bkpt.’s 
mother deposited certain War Loan & Build- 
ing Society shares for the same purpose. 
Similar arrangements were subsequently 
made with Lloyds Bank. Shortly before 
Nov. 16, 1984, by various means the bkpt. 
paid large sums into his accounts so that on 
that day the accounts were in credit. Shortly 
after that date, the wife & mother demanded 
the release of the securities & obtained them. 
On Nov. 80 the business of the bkpt. was 
closed down & he was immediately made 
bkpt. The securities in question were merely 
deposited with the bank, & neither the wife 





to deft. co., the creditor from _ which 
he had bought it. Pitfs., judgment 
creditors, sought to set aside the 
transfer under Fraudulent Preferences 
Act, R.S.B.0., 1924. Deft. contended 
that said Act had ceased to be opera- 
tive since the passing of BKkpcy. Act, 
R.S8.C., 1927 :—Held: assuming for 
the purposes of the argument that the 
debtor was in insolvent circumstances 
when the transfer complained of was 
made & that the transfer was ‘‘ with 
a view of giving ’’ deft. co. a preference 
over other creditors, pltfs. were, under 
. the circumstances, entitled to invoke 
the provisions of Fraudulent: Prefer- 
ences Act.—GARD v. YATES, [1936] 
1 W. W. R. 212; 2D. LL. R. 50; 50 
B, C. R. 353.—CAN,. 
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7174 vii. Transfer in bank books.) 
—The transfer of a sum of money from 
the current account of a co. the 
liability account of the co. in the books 
of the k, thus reduc the liability 
of the co. to the bank by the same 
amount, when the manager of the 
bank was aware that the co. was in- 
solvent & on the verge of being de- 
clared bkpt. :—Held: not a set-off or 
payment by the debtor, & therefore 
not a fraudulent preference.— Ke Sut- 
CLIFFE & SONS, Lrp., [1933] O. R. 
120 ? 1 D. L. R. 562.—CAN. 

mi. Property conveyed to credttor by 
registered conveyance-—-Unregistered re- 





conveyance to debtur without notice. |— 
Held: property must pass to the 
trustee in as a Se? cCuala & 
BRAY, [1924] 3 DL. R. 4435 2 WwW. Wl. 
373; 4 C. B. R. 660.—CAN. 


m ii. Properly covered by Exemptions 
Act,|-—Sect. 64 of Bkpcy. Act, R. S. C., 
1927, which provides that preferential 
conveyances to creditors within three 
months prior to an authorised assign- 
ment shall be deemed fraudulent & 
void as against the trustee, docs not 
apply to dealings by the debtor with 
his exempt property.—-CANADIAN 
CREDIT MEN’s TRUST ASSOCN. U., 
UMBEL & GILLESPIE GRAIN Co., LTD., 
[1931] 3 W. W. R. 145.—CAN. 


sa. Provision tn-Jire insurance policy 
for payment to bank.}——A provision in a 
fire insnrance Roney that the amount 
of the logs shall be payable to a bank 
does not operate as an assignment of 
the policy to the bank, nor can it be 
said, in the clrcumstances of the case, 
to constitute an illegal preference under 
Bkpcy. Act, 1927 (c. 12).—TURGKON 
v. DOMINION BANK (Can.),{1930] S.C. R. 
67; {1929} 4 D. L. R. 1028: affg., 47 
Que. K. B. 383; 100. B. R. 212.—CAN. 


sb. Effect of Bankruptcy Act—On 
Assignrnients Preferences Act (Ont.).] 
—In a proceeding in bkpcy. in Ontario, 
the trustee in b y. may invoke the 
ald of the ct. to set aside as preferential 
@ transaction between the bkpt. & 
@ oreditor which took place more than 
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three months before the making of the 
authorised assignment or receiving 
order, upon the ground that the trans- 
action was preferential under Assign- 
ments & Preferences Act, HR. & O., 
1927, & the trustee in bkpcy. is a 
person entitled to set up the provisions 
of that Act & attack the transaction,— 
Re PomMiER, [1930] 4 D. L. RR. 113; 
650. L. R. 415; 110. B. R. 449.—CAN. 
ac. Promissory note.|— Where a payee 
of a promissory note negotiates it 
before maturity to a creditor In settlo- 
ment of a debt, & within three months 
of said transfer of the note the payce 
is adjudicated a.bkpt. or makes an 
authorised assignment under pee 
Act, lt. 8, C., 1927, the transfer should 
not, upon the application of the trustee 
in bkpcy., be set aside as a fraudulent 
preference under sect. 64 of said Act, 
when the maker of the notes indicates 
that he has good defences, legal & 
equitable, to a claim or an action by the 
ayee, or his or its representative, the 
rustes in bkpcy. for payment, & also 
insists upon his right of set-off against 
such a claim or jn such an action for an 
undisclosed & unascertained amount, 
& the ct. is unable to determine whether 
or not the setting aside of the transfer 
will be of benefit to the creditors whose 
claims in whole or in part are un- 
secured.—Re SHANNON (H. 8.) & Co., 
Lrp., CANADIAN CREDIT MEN’S Truayr 
ASSOCN. v. SNIDER & Dunoan, (1932! 
1 W. W. R. 12.—OCAN. 


Cases 7183b-—-7220a. 


7185a. Payment of 


PART XX. SECT. 12, SUB-SECT. 3. 


7186 vi. 
ayment a fraudulent preference 


nor the mother gave any covenant or under- 
taking of any kind to pay any sum to the 
bank :—Held: the depositors, although they 
did not enter into any contract to pay the 
bank, were ‘‘ sureties or guarantors ”’ within 
the meaning of 1914 Act, s. 44, & there was, 
therefore, a fraudulent preference.—Re Con- 
Lhy, ba p. TRUSTEE v. BARCLAYS BANK, LITD., 
Re CONLEY, Hz p. TRUSTEE v. LLorps BANK, 
Lrp., [1938] 2 All E. KR. 127; 107 L. J. Ch. 
257; 158 L. T. 328; 654 T. L. R. 641; 82 
Sol. Jo. 292, C. A. 


overdraft—Preference of 
guarantor.]—The father of the bkpt. had 
guaranteed the payment of the overdraft 
of the bkpt. whether on his business or 
private account up to £2,000, which was the 
permitted amount of overdraft by applt. 
bank. In Mar. 1932, the bkpt. was in obvious 
financial difficulties & was aware of his 
insolvency. He carried on business until 
Oct. 1932, but on Oct. 11 he gave notice that 
he was about to suspend payment, & on 
Oct. 22 a petition in bkpcy. was presented 
against him. On Nov. 23 a receiving order 
was made, & on Dec. 9 he was adjudicated 
bkpt. ‘The overdraft had been over £2,000, 
but by Sept. 12, 1932, was reduced to just 
below that sum. After Sept. 12 he drew 
cheques in favour of his creditors, but paid 
in cheques of greater amount, & at the date 
of the petition in bkpcv. he had reduced his 
business & private ac: ounts’ overdraft to 
£1,301 158. Td. In May, June, July & 
Aug. 1932, the bkpt. paid out of his account 
to trade creditors considerably larger sums 
than in Sept. The trustee in bkpcy. claimed 
that in so reducing the overdraft, after he 
knew he was insolvent, he had fraudulently 
preferred the bank & the guarantor to the 
general body of his creditors, & claimed that 
the difference of £608 4s. 5d. was payable to 
him, the trustee, on behalf of the other 
creditors. CLAUSON, J., held that there had 


.}—In order to make r (p. 865) i. 
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ordinary result of a transaction is to 


ENGLISH AND Empire Digest SuppLEMENT. 


been a fraudulent preference of the bank & 
that there should be repayment :—Held: 
the onus was on those who claimed that there 
had been a fraudulent preference to establish 
that the debtor’s real intention was to prefer, 
&, to establish that, a dominant intent to 
prefer must be shown, & where there was 
not direct evidence & more than one explana- 
tion the intent to prefer could not be inferred. 
The account after Sept. 12, 1932, continued to 
be operated in the same way as before that 
date, payments being made out of it to trade 
creditors & sums paid in, the only course 
that a business man could pursue, therefore 
there was no evidence of a dominant intent 
to prefer.—fe Lyons, Ex p. BarcLays 
BANK, Lrp. v. Truster (1934), 152 L. T. 
201; 51 T. L. R. 24; 78 Sol. Jo. 754; 
[1934-5] B. & C. R. 174, GC. A. 


Annotation :—Consd. Ite Conley, Ex p. Trustce v. Barclay 
Bank, Ltd., [1938] 2 All E. R. i972 clays 


7220a. 








J—A. being in difficulties, & 
having been served with writs by several of 
his creditors, applied to defts., who were 
attorneys, for their advice & assistance. 
After several ineffectual attempts to make an 
arrangement, it was finally resolved, at a 
meeting of the creditors, that A.’s property 
should be immediately sold; thereupon A. 
employed an auctioneer for that purpose, 
& directed him to pay the balance of the 
proceeds, after deducting his own chargee, 
to defts., which was accordingly done. 
Another meeting of the creditwrs took place, 
at which 5s. in the pound was offered. which 
being refused, A. went to prison, & obtained 
his discharge under the Insolvent Act. 
Defts. claimed to retain a portion of the 
money paid to them by the auctioneer in 
discharge of their bill of costs :—Held: this 
was not a voluntary transfer in favour of a 
particular creditor, within sect. 32 of above 
Act...WAINWRIGHT v. CLEMENT (1838), 4 
M. & W. 385; 1 Horn & H. 895; 8L. J. Ex. 
25; 3 Jur. 266; 150 EK. R. 1478. 


Re Bey, [1922] 1 W. W. R. 1015; 2 
C. B. R. 271; 67 D. L. R. 66; 32 


.J—If the .. 
Man. L. R. 9.—CAN. 


within Bkpcy. Act, 1908, s. 79, it is 
not necessary that the payment should 
be made in actual contemplation of 
bkpoy.—Ite LINNEY (H.) & Co., 
Lrb., [1925] N. Z. L. R. 907.—N.Z. 


7216 vii. .]}—Payments 
made & goods returned by a retailor 
to a creditor, a wholesaler, within 
three months of the former’s bkpcy. 
the payments be for goods deliverc 
during that period or for goods do- 
livers’ previously the credit for which 
had expired during said period :— 
Held: not to be a preference within 
sect. 64 of Bkpcy. Act, R.S.C., 1927.— 
Re COLQUHOUN & Son, LTD., CANADIAN 
Orepit Men’s Trust ASSOON., LTD. 
v. CAMPBELL, WILSON & STRATHDEE, 
Lrp., [1937] 1 W. W. R. 222.—CAN. 


1 (p. 863) i. ——— Creditor having 
made sha bieliare d eah in fulfilinent 
of an agreement, a lien note was given 
by dobtos by way of collatoral security 
for advances to be mado by the 
croditor, who had made the fullest 
inquiries into the financial position of 
aebEGE & had failed to discover his 
insolvency :—Held-; the giving of the 
lien note could not bo construed as a 
fraudulent preferonce.—Re Huairs 
Musio Sates Co., Co-OPERATIVE 
Mosio Suprity Co. v. GOLD MEDAL 
PURNITURKE MANUFACTURING Co., 
Say Og D. L. R. 706; 40. B. R. 565. 








prefer one creditor to another, even 
though thero is no intention to prefer, 
it is void against the trustee. It is not 
necessary, in such a case to establish 
se at in the nature of fraud, & 
pene the effect of the transaction 
3 to diminish the property of the debtor 
available for ivision among the 
creditors, it falls within sect. 95 of 
Commonwealth Bkpcy. Act, 1924- 
1929.—J%e MAZOK, Ex ‘4 RkKES, KH. 
Saons & Co., [1931] S. Rk. (Q.) 193 2 
A. B. C. 237.—AUS. 

t(p. 865) i. Creditor with know- 
ledge of insolvency.}—Actual intent to 
defraud creditors necessary, although 
creditor aware of debtor's insolvency.— 
HICKERSON 0. PARRINGTON (1892), 18 
A. R. 635.—CAN. 

wi. ——-.+—-The tona fides of a 
transaction is negatived if the creditor 
who receives payments from debtor 
has knowledge of debtor’s insolvency. 
But if the creditor has no such know- 
ledge & the transaction is one arising 
out of the ordinary course of business, 
the fact that debtor was insolvent 





when he made the payments will not 
render such payments a fraudulent 
reference.—Re SpeaL, Ar p. LUCAS, 
1924) 1D. L. R. 191.—CAN, 
© (p. 865) i. -}+—To constitute a 
reference under Bkpcy. Act, 8. 31 
here must be a common or concurren 
view, ¢.c. intent on the part of debtor 
& the creditor to create a preference.— 
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o (p. 865) ii, ——.]}—Re GOLDSTEIN, 
sae D.L. ht. 864; 53 0. L. RR. 60. 


end 


c (p. 865) lil, ——-.}-The intention 
of debtor to yicld to the dictates of his 
conscience & to fear the Consequence 
of his crime, negatives the intention 
to prefer. At any rate, the intention 
of debtor is not enough, the creditor, 
too, must intend to obtain a pre- 
ference.—Re CARSON, [1924] 4 D. L. R. 
ae O. L. ht. 649; 4C. B. R. 683. 


© (p. 865) iv. -]--To constitute 
a fraudulent preference there must be 
an intention on the part of debtor to 
prefer the creditor in question & an 
intention on the part of that creditor 
to be preferred. Therefore where A. 
was a creditor of B., bkpt., & C. 
paid A. what B. owed him, & C. was 
therefore substituted in the place of 
A., as creditor of B.:—Held; as 
the money paid by C. never became 
assets in the hands of B., the trans- 
action could not be set aside.—fe 
NraGaRA Hats, LYp., TRUSTEE v. 
BANK OF MONTREAL, [1924] 4 D. L. It. 
953.—CAN. ° 


o (p. 865) v. ——.} If ao partner 
makes a payment to a creditor with 
intent to prefer him, & there is a like 
intent on the of the creditor to 
be pees t will be a fraudulent 
preferonce & may be set aside by the 








7225. Add. Citation :—12 L. T. 22. 
Add. Annotation :—Consd. Re Stanton, [1929] 


1 Ch. 180. 


7225a. 
No. 466d5a, ante. 








7226. Add. Annotation :--Consd. Re Conley, Lv p. 
Trustee v. Barclays Bank, Ltd., [1938] 2 


All KE. R. 127. 


7228. Add. Annotations :—Refd. Re Prior, Ez p. 
Trustee, [1922] B. & C. R. 1; 
Ez p. Trustee, [1924] 2 Ch. 515. 


7236. Add. Annotation :—-Consd. Ke Davies, Ex p. 


Miles, [1921] 3 K. B. 628. 


ee ES EG 


trustee.—Re ROSEDALE PRODUCF Co., 
Er p. MoGowan, (1924) 1 D. L. KR. 





$21: 4C. B. R. 277.—CAN. 
o (p. 865) vi. -|—SaALTER & 
ARNOLD, LTD. wt. DOMINION BANK, 


[1926] 3 D. L. R. 684; (1926) 8. C. KR. 
621; 7C. B. R. 639.—CAN. 


co (p. 865) vii. .j-—A payment 
made by debtor to a creditor within 
three months of an assignment in 
bkpcy.is not deemed fraudulent, unless 
both creditor & debtir have a con- 
current or mutual vie v or intent to 
effect a preference.— e DEMRY & 
DEMRY, TRUSTEE v. HaLLAND, [1924] 
4D. L. R. 1275; [1924] 3 W. W. R. 
708; 34 Man. L. R. 534; 5C. B. R. 
293: revsg., [1924] 4 D. L. f. 309: 
ee W. W. R. 147; 5C. B. R. 87. 


ce (p. 865) vwili. ——.])—I?e STEEVES, 
Nova Scorra TRUST Co. v. BISHOP, 
[1925] 2 D. L. R. 233; 5 C. B. R. 
§54.—CAN. 


c (p. 865) ix. .}+~Where the 
trustec in bkpcy. of a partnership 
secks to set aside a transfer, charge, 
or payment as a preference, the trustee 
must show that such transfer, charge 
or payment was made by the firm 
to a firm creditor with concurrent 
intent on the part of both the debtors 
& their creditor that, as a result of 
such transaction, the creditor should 
obtain a preference over otber creditors 
of the firm.—Re COHEN & MAITILIN, 
CANADIAN CREDIT MEN’S TRUST 
ASSsocn., LTD. v. SPIVAK (Alta.), [1927] 
1D. L. R. 577; [1927] 1 W. W. R. 
162; 22 Alta. L. R. 487; 8 CG. B. R. 
23.—CAN. 

o (p. 865) x. ——-.}--Re BOAK 
(Gro. KE.) & Son (N. 8.), [1926] 1 
D.L. R.1179; 7C. B. R. 477.—CAN. 

c (p. 865) xi. ——.}—Re DEMERY 
(Ont.), [1926] 2 D. L. R. 120; 
C. B. R. 271.—CAN. 

o (p. 865) xii. ——.])—Re KINNI- 
BURGH (Ont.), (1927) 3 D. L. R. 748; 
8 C. B. R. 303.—CAN. 

co (p. 865) xiii. ———.}-—ROBINSON ¥. 
McCavuLery (Man.) (1913), 24 W. L. R. 
617; 4 W. W. R. 930; 13 D. L. R. 
437.—CAN. 

c (p. 865) xiv. -}—BANK OF 
MONTREAL Vv. SHEAN, [1931] 4 D. L. R. 














305: O. R. 489; 12 Cc B. R. 479.— 
CAN. 
7224 = viii. -}—Pre- 








ference must be given voluntarily by 
debtor, & where a creditor demands a 
transfer or a mtge., such a demand 
importe pressure & will be sufficient 
to rebut the euggeenan of pretermng 
that creditor.—Corp vt. ILLIAMS 
1922). 65 D. L. R. 377.—CAN. 

1224 ix. ——.]—Security 
given by an {insolvent debtor to a 
creditor with intent to give him a 
reference over other creditors is void : 
but the existence of the intent may be 
negatived by showing that the debtor 
yielded to the importunity of the 
preferred creditor, & may also be 
negatived by proot of the existence of 


J.S. 








.|—Re CoHEN, Ex p. TRUSTER, 





Vol. V.—Bankruptcy. 


7237a. 





Cases 7225— 7249. 


7287. Add. Annotation :—Refd. Re Cohen, Ea p. 
Trustee, [1924] 2 Ch. 515. 

Payment in fact giving preference. |—- 

Re DRAGE (J.) & Sons, PALMER & ROBERTS 

v. KNIGHT, No. 7166a, ante. 


7238. Add. Annotations :—Refd. Re Hoyle, Ex p. 


765. 


Re Cohen, 


1 Ch. 180. 








some other motive which may not have 
had its origin in the creditor, e.g. when 
roperty is conveyed as the result of 
oar of a criminal prosecution or where 
the transaction has {ts origin in the 
recognition of a morul obligation to 
restore provers improperly converted, 
When the idea of giving the security 
originutes with the debtor, pressure 
Plays no part in the transaction,— 
GOLDMAN) vw. HARRISON, [1928] 3 
D.L. 1.73; 62 0. L. R. 291.—CAN. 

p (p. 866) i, -—— Bankruptcy . ict, 
1908, 8. 79 (3).]-—** Good faith ’ in the 
above aub-sect. means absence of 
knowledge that a proference was in- 
tended.—Re LINNEY (H.) & Co., LTp., 
[1925] N. Z L. R. 907.—N.Z. 


71228 x. -}—A dobtor who was 
unable to pay a certain creditor 
obtained from her a further Joan 
secured by a mtge. Shortly after 
debtor made an authorised assigninent. 
The original debt was not Inelided tn 
the rmtee., & at the time the creditor 
was not awaro of any available act of 
bkpcy. on the part of debtor :—-//eld: 
thera was oo intention to prefer, & 
the creditor might reasonably conclude 
that the losin would enable debtor to 
carry ou his busivess, & the mtge. was 
declared vatid.--fe GOLDBTEIN, [1923] 
1D. b. R. 864; 35° 0. L. R. 60.—CAN, 


7228 xi, 4—.J—'Shore is no fraudu- 
lent preference unless bkpt.’s real, 
dominant, & substantial motive was a 
desire Lo prefer the particular creditor 
over hia other creditors. If his real 
reason was aomething else, sone benefit, 
to be obtained for himself, the trans- 
action cannot he attacked as a fraudu- 
lent preference.-—-OFFICIAL ASSIGNEE 
v. WAIRARAPA FARMERS’ CO-OPERATIVE 
oo LTp., [1925] N. Z L. R. 1.— 
N.Z. 


7235 ii. -}—Where an 
assignment of a book debt had been 
made witbin three months preceding 
the authorised assignment :-—/Jleld: 
the burden of establishing that it was 
not a preference was cast upon the 
assignee-creditor, & evidence of pres- 
sure would be of no avail to puppets the 
transaction.—Re WrBB (1921), 64 
Dp. L. R. 633; 51 0. L. R. 53 
C. B. R. 16.—CAN. 


7235 ii. ——- ——-.}--Re PROGRES- 
SIVE FARMERS Co., Hr p. BROWN 
BrRoTneERSs & BURNBTAD, LTD., [1923] 
ba W. KR. 833; 3 C. B. R. 702.— 


a (p. 868) iI. —— --—-Where a 
debtor agreed with a creditor that he 
should have some special advantage if 
debtor became bkpt., & the result was 
to avoid a distribution under Bkpcy. 
Act of bkpt.’s property :— Held: the 
agreement was void.—He WETMORE, Kz 
p. Bainp & PETERS, [1924] 4 D. L. R. 
66.—CAN. 

d (p. 868) i. ._—— 
Although a previous agreement to 

ve security may serve to rebut the 
ntention to prefer in giving security 
by one in insolvent circumstances, if 
the transaction is attacked after sixty 
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Trustee, [1924] B. & C. R. 22; ) 
Palmer & Roberts v. Knight (1926), 184 L. T. 


Re Drage, 


7239. Add. Annotation :—-Refd. Re Cohen, Fa p. 
Trustee, (1924) 2 Ch. 515. 

7249. Add. Citation :-—12 L. T. 22. 
Add. Annotation :—Refd. Tic Stanton, [1929] 








days, yet under Assignments Act, 
as. 39 & 41, if the giving of security is 
attacked within sixty days the tranr- 
action is utterly void & nothing will 
rebut such a result.—HopaK — v. 
MCLEAN & UNION BANK GF CANADA, 
[1919] 2 W. W. lt. 855; 12 Sask. L. R. 
298,—-CAN, 


d (p. 868) ii, ——-— ——- ——--.]—PItf. 
co., a oreditor of a trading firm 
obtained from their debtors a chattel 
mtgeo. & an assignment of book-debts. 
The firm afterwards mado an assign- 
ment to deft. for the bonefit of 
creditors. DPitf. co. sought to estab- 
lish its priority over the assignment 
to deft.:—Held: as deft.’s assign- 
ment was not made within sixty days 
after the transaction with pltf. co. 
& the transaction was not attacked 
within sixty days, there was no 
statutory preeumption of invalidity 
under Assignments & Preferences Aot, 
RK. 8. O. 1914 (c._134), 8. 5.——-Craia 
(W. G) & Co., LTp. vw. GILLnsrin 
(1920), 47 O. L. R. 629; 64 D. L. RR. 
514.—-CAN. 


d (p. 868) iit. —— J--A 
conveyance attacked as a preference 
within sixty days of its execution is 
void, regardless of the intent In giving 
it & of the pressure exerted to obtain 
it. if at the time of its execution debtor 
was in insolvent circumstances’ or 
unable to pay his debts in full & the 
conveyance had the effect of giving a 
preference, as defined by Assignments 
Act, It. 8. M., 1913 (c. 12), 6. 42, over 
the ‘execution creditor attacking It.—- 
TROTTER v. PRDLAR, [1921] 1 W. W. R, 
233; 56D. L. R. 717.—-CAN. 


o (p. 849) 1. —— ——- ——- ——..] — 
The statutory i Nedaler aio of intent 
to prefer cannot be rebutted by proof 
that the debtor had no desire to prefer, 
but sta ed yielded to the pressure 
applied by the creditor.—PRLLATT & 
PELLATT, LTD. v. MCLEAN, [1929] 3 
LD. L. R. 82; 63 0. L. R. 552.—CAN. 


Pp (p. 86Y) f. Transaction uithin 
three months of insolvency. )--BRIiBCcOK 
vw. STANDARD BANK (1923), 53 OJ. L. RR. 
623; 3C. B. ht. 863.— CAN. 


p (p. 869) ii. -}—If a 
creditor knows debtor is insolvent 
before he enters into a transaction 
with him & the effect is to give to that 
creditor a preference, it makes no 
differenco what was the motive, view, 
or interest of debtor if bkpcy. tnter- 
venes within three months, as the credi- 
tor could not possibly rebut the pre- 
sumption of undue preference, & the 
transaction will be deemed fraudulent 
& set aside.—TZ?e LAVINE, [1924] 3 
D.L. R. 318; 4C. B. RR. 664.—-CAN. 


p (p. 869) lil ——- ——-.]—Held: a 
creditor to whom Lkpt. had made 
certain payments within three months 
prior to the assignment had not met 
the presumption that such payments 
were preferential, & such payments 
were fraudulent & void.—He Buack & 
WuitTe Hat SuHorp, Lrp., NEWTON v. 
MIN EAIEV ER 39201 4D. L. R. 245; 
{1925] 2 W. W. R. 782.—CAN. 

12 

















Cases 726la—786la. ENGLISH AND Empire Diarest SUPPLEMENT. 


7261a.—— ———.}—In order to constitute ‘‘ pres- 
sure,’’ it is not necessary that legal proceed- 
ings should have been resorted to, for, if the 
ad harikg was such that it overweighed the 
kpt.’s own inclination, & induce 
pay against his will, that would be sufficient 
ressure within the meaning of the bkpt. 
aws.—GREEN & Cox v. BRADFIELD (1844), 
1 Car. & Kir. 449; 174 E. R. 887. 


7267. Add. Annotation :—Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Oh. 515. 


71267a. j|—Re Hoyviy, Ex p. TrRustTEEH, No. 
7172a, ante. 


7268. Add. Annotation :—Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 


7270. Add. Annotation :—Refd. Re Cohen, Ez p. 
Trustee, [1924] 2 Ch. 615. 


7278. Add. Annotation :—Refd. Re Conley, Lx p. 
Trustee v. Barclays Bank, Ltd., [1938] 2 
All EK. R. 127. 

7818. Add. Annotations :—Consd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515; Re M.I. G. Trust, 
Ltd., [1933] Ch. 542. Refd. Re Hoyle, 
Ea p. eee {1924} B. & O. R. 22; Re 
yi ea Imer & Roberts v. Knight (1926), 
134 L. T. 765; Peat v. Gresham Trust, Ltd:, 
[1934] A. C. 252 ; Rte Lyons, fa p. Barclays 
Bank, Ltd. v. Trustee (1934), 152 L. T. 201. 

78238. Add. Citation :—sub nom. MORGAN v. BAKER, 
2 Jur. 1068. 

4884. Add. Annotation :—Consd. Re Davies, Ex p. 
Miles, [1921] 8 K. B. 6:8. 

7887. Add. Annotation :—Refd. Re Stanton, [1929] 
134 L. T. 765. 

7839a. Agreement to assign interests—In con- 
sideration of advance—No memorandum of 
agreement within Statute of Frauds. J-—By a 





him to" 


7861a. 


Ld 


parol agreement between a lender & D., the 
former agreed to lend & did lend D. £2, 000 
in consideration of the latter’s promise to 
assign certain interests. About a year 
later, in pursuance of this agreement, D. 
assigned these interests to the lender, & 
became bkpt. immediately afterwards. At 
the time of the assignment no memorandum 
of the above agreement within Stat. Frauds, 
8s. 4, was in existence, but it was recited in 
the assignment :-—Held: the assignment, 
notwithstanding the failure of bkpt. to set 
up the statute in answer to the claim by 
the lender for the performance of the agree- 
ment, did not constitute a fraudulent prefer- 
ence or a fraudulent conveyance under 1914 
Act, & was valid as against the trustee in 
bkpcy.—Re Davises, Hau p. MILES, [1921] 
3 K. B. 628; sub nom. Re DAvIES, Ez p. 
ae 91L. J. K. B. 81; [1921] B. & 
. R. 92. 


7840. Add. Annotation :—Apld. Re Davies, Ea p. 


Miles, [1921] 3 K. B. 628. 


7859. Add. Annotations :—Consd. Re Stanley (1924); 


69 Sol. Jo. 36; Re Conley, Kx p. Trustee v. 
Barclays Bank, Ltd., [1938] 2 All KE. R. 127. 


7860. Add. Annotations :—Consd.Re Stanley (1924), 


69 Sol. Jo. 836; He Conley, Hx p. Trustee v. 
Barclays Bank, Ltd., [1938] 2 All FE. R. 127. 


.|—A private co., of which a father 
& son were the only directors & shareholders, 
was ordered to be wound up, & within the 
preceding three months the son paid a sum 
of £1,503 odd into the co.’s bank to reduce 
an overdraft of the co. to secure which his 
father had given a guarantee. The liquidator 
claimed repayment of the sum as being a 
fraudulent preference within Cos. (Consolida- 
tion) Act, 1908 (c. 69), s. 210, & a preliminary 








PART XX, SECT. 12, ‘SUB-SECT. 4. —B, 


sk. Precsure — Must be actual. on 
‘‘ Pressure,”? in Bkpcy. Act, s. 31 (2) 
means actual pressure in ite "original 
sense, the pressure which is brought to 
bear by a creditor upon his debtor, & 
not some secret motive under the 
impulse of which debtor acts, but 
which is not actual Neate —Re 
estes eT eee W. R. 10183; 2 
Cc. B. 271; 67 DL. Rk. ate $2 
Man. i "R. 9.—OAN. 

sl. .j—The absence of 
fraudulent intention in the ociroum- 
stanoes in which the fund is taken does 
a constitute ‘“ pressure ’’ within 

ey at a ale Be a ise eo. CARSON, 
ihe 4) R 


bao ; 6. D5 be 83 GAN. 








7258 —— ——.}— GRANT v. VAN 
NORMAN (1888), 7A. _ 526.—-CAN. 
7258 vil. ——— Gu} Mansoomntat 
DOLATOHAND & vw. NAGARDASS 
Mea naNy saa). L. L. R. 6 Ran. 536. 
7271 viii. ———.] — Evidence dis- 


closing & dominant motive such as fear 
of prosecution or di impelling 
debtor to give the security, is admissible 
to zone he prima facie presumption 

raised by Bkp eae nO. 8s. 31 De 
BELL (1039): 6 R. ; 82 
Man. L. R.9 : fogs Ww. Ww. Re 1015. 
—OAN 





7807 iff. ——— .}+-BROCKLESBY 
v. Lae eae ahem 1933] ci D. I. R. 
187; 0. R. 56; on facts, {1932) 
2D. L. R. 818; 0. R, 439.-—CAN. 


73810 {. revad. (1915), §1 S.C. R. 554, 


PART XX. SECT. 12, SUB-SECT. 4.—0. 


m i. .]— Moneys Fos 2 rly 
drawn by an exor. from t o funds of 
testator’s estate & aad “to exor. . 





own uses were restored by him within. 
three months before he was declared 
a bkpt.:—Held: the reatoration was 
not a preferential payment within 
Bkpcy. Act, s. 31. The estate was 
not a ‘‘ creditor ’’ of the aor ube 


the sect., though in some 
creditor. 2 Re GARAON, (192414 D. ik R. 
492; 550. L. R. 649; 4C. B. R. 683. 
—OAN. 


PART XX. SECT. 12, SUB-SECT. 4.—E, 
r (p. 889) i. Security to cover advance 
& past debt.|—A security given for such 
a p ose :—Held: to be given for 
valuable consideration & bond fide, & 
under pressure, & an action on behalf 
of other creditors attacking the 
yecurity was dismissed with costse.— 
BANQUE D’HOCHELAGA v. JEANNOTTE, 
Ae 1 Le W. RR. 28; 16 Sask. L. R. 
7847 v. .}+—An incorporated co., 
being in fact insolvent, made in favour 
of its president, a creditor, as guarantor, 
@ mtge. on its plant to secure him for 
moneys paid to the co., & by the co. to 
its bankers, in reduction of the co.’s 
liability within two months of the co. 
being adjudged bkpt.:—Held: the 
transaction was free from any taint of 
fraud ; the co. entered into it for the 
sole object & in the bona fide expecta- 
tion & belief that it would thereby be 
er age to carry on ite business success- 
ford & not with the view of pre- 
e ng either the president or the bank 
he oo.’s other creditors.— BURNS v. 





Hora BaNK OF CANADA, BURNS 0. 
GRAHAM 1033). 69 D. L. R. 608; 51 
O. L. R. 564; 20. B. R. 241.—CAN. 
73847 vi. .}+-A debtor gave 
creditor a mtge. & the effect of that 
was to give the mtgee. a preference :— 
Held: when the mtge. waa created, as 
debtor had not been sued by his 
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creditors & his sola reason tor giving 
the mtge. was that he might continue 
his business & pay off his other 
creditors. this wee vot a fraudulent 
reference.—te ARTER, [1923 1 
.L. R. 9193 g CB ie 631 1.—CAN. 
"1847 vii. ._}—A preference to be 
fraudulent must be given with the 
intention of creating righta additional 
to those possessed by other creditors, 
& where a preforence is given not to 
give one creditor an unfair advan 
over other creditors, but to enable 
debtor to extinguish a past debt & to 
carry on his business the proferred 
creditor has no knowledge of any 
available act of bkpcy. on the part 
of debtor, such a pererence is not 
fraudulont within KPoy- Act. es 
BUCHANNAN, (1923) 1 D R. 391; 
OC. B. R. 427.—CAN. 


was viii. ———-.}—CANADIAN BANK 
COMMERCE v. TREACY, [1924] 2 
W.W_R. 193: 2D. L. R. 759.—CAN., 


PART XX. SECT. 12, SUB-SECT. 4.—F. 


7359 fi. -+~The trustee in 
bkpcy. of H. under an authorised 
assignment sought to recover pay- 
ments made by H., when in a hopeless 
state of insolvency, fom the puore: 
as his creditors, defts., knew, of 
ferring them so that "his guaran 

might be as far as possible relieved. 
The payments were made within a 
few days of H.’s voluntary assignment, 
& some were made after the assign- 
ment :—Held: defta. had not at the 
times of payment notice of ons Bs om: 
able act of bkpcy.’’ committe LS ie 
the transactions wate W betes Bkpey 
ments were not ede in d faith.” 
—BRISCOE %. ere; BANK 1938), 
ee L. R. 675; 510. L. R. 6 








poeeee being raised that in an 
order for repayment could be made :—Held : 
(1) the real object of the insertion of the words 
‘“‘or any surety or guarantor for the debt 
due to such creditor,’ in Bkpoy. Act, 1914 
(c. 59), s. 44 (1), was to enable the trustee to 
recover the payment from the person actually 
preferred; (2) the motive of the son in 
making the payment being to keep the 
business going, there was no fraudulent 
prelerence, & the summons must be dis- 
missed.—Re STANLEY (G.) & Co., [1925] Ch. 
148; 94 L. J. Ch. 187; 183 L. T. 37; 69 
Sol. Jo. 36; [1925] B. & C. R. 1. 


Annotations :-—Consd. Re Lyons, Ex p. Barclays Bank, Ltd. v. 
Trustee (1934), 152 L. T. 201; Re Conley, kx p. Trustee ct. 
Barclays Bank, Ltd., [1938] 2 Ali BE. R. 127. 


7865. Add. Annotation :—Consd. Re Fenton, Ex p. 


Fenton Textile Assocn. (1930), 99 L. J. Ch. 358. 


7898. Add. Annotation :—Refd. Re Lyons, Ex p. 


Barclays Bank, Ltd. v. Trustee (1934), 152 
L. T. 201. 


7893a. Payment of proceeds of sale of shares— 


Payment before transfer.|—-Certain stock- 
brokers within a fortnight of a receiving 
order being male against them sold shares for 
a client & paid the proceeds to him before the 
transfer was exccuted. The sale was effected 
by what is called ‘‘ a put through ”’ by which 
a jobber lends his name as purchaser, but 
no money is paid :—Held: the payment was 
made without pressure & was a fraudulent 
preference.—Re FELLOWES, O’BRIEN, GorR- 
DON & TOOTAL (CARRYING ON BUSINESS AS 
Euuis & Co.) (1924), 68 Sol. Jo. 478. 


7396. Add. Annolations :-—-Consd. Re M. J]. G 


Trust, Ltd., [1933] Ch. 542. Refd. Re Cohen, 
Ex p. Trustee, [1924] 2 Ch. 515. 


7404. Add. Annotation :—Consd. Re Cohen, &-x p: 


Trustee, [1924] 2 Ch. 515. 


Vol. V.—Bankruptcy. 


event no 7411. Add. Annotation :—N.F. Re Seymour, Trustee 


Cases 786la—741 1a. 


v. Barclays Bank, Ltd., [1937]3 All E. R. 499. 


7411a. - —.J]—On Mar. 17, 1936, a petition in 


bkpcy. was served on the debtor. In May, 
1936, he had two accounts with his bank, one, 
in use, at its Marble Arch branch, the other, 
dormant, at its Edgware Road branch, the 
latter being overdrawn by £240 63. 4d. & 
the overdraft guaranteed by a friend of the 
debtor. On May 5, 1936, the Marble Arch 
account being then overdrawn by £2 128. 11d., 
the debtor obtained £300 from moneylenders, 
& on the next day paid £300 into the Marble 
Arch account, withdrew £250, & paid 
£2410 GOs. 4d. into the Edgware Road account. 
On July 27, 1936, a receiving order was 
made against him on the petition of Mar. 17, 
1936. On Dee. 9, 1936, he was adjudicated 
a bkpt., & on Dec. 11, 1936, the appomtment 
of the trustee in the bkpcy. was confirmed. 
The trustee contended that his title as trustee 
related back to Mar. 17, 1936, that the debtor 
on May 5, 19386, knew himself to be insolvent 
& next day, intending to prefer the guarantor, 
paid into the Kdgware Road account the 
£240 Gs. 4d., that) that money was the 
trustee’s property, & that the payment of 
it was not protected by 1914 Act, gs. 45, & 
that the bank should pay it to the trustee. 
On a motion by the trustee for a declaration 
that the money formed part of the debtor’s 
estate & that the deblor’s payment of it to 
the bank was void as ayainst the trustee, 
made in bad faith, & contrary to the bkpcey. 
laws :—Held: the payment was protected by 
sect. 45.——-Ite SEYMOUR, (x p. TRUBTER, [1937] 
Ch. 668 ; sub nom. Ne StymMouRn, TRUSTER v, 
BARCLAYS BANK, Ltn., [1937] 3 All KE. BR. 
499; 1657 L. T. 472; 538 'T. L. R. 940; 81 
Sol. Jo. 629 ; [1986-7] B. & C. R. 178. 
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7881 iv. —— ——.} Re AssaFr & 
Dasovus (Ont.), {[1927)1 D. L. R. 24; 
7 C. B. R. 689.—-CAN. 


7388 fi. Conveyance of property 
for past consideration—Creditor with 
knowledge of existence of other creditors.) 
—Re Davin, [1925] 4 D. L. R. 1046; 
affg., {1925} 1D. L. R 164; 5C B.R. 
323.—CAN. 


sm. Sale by creditor—Collusive sale 
—Payment of proceeds of sale to 
creditor.}—Held : the transuction must 
be set aside for it was not really only a 
“payment of money to a creditor,” 
saved out of the general provisions of 
Assignments & Preferences Act; 
R. 8. O. 1914 (c. 134), by sect. 6. The 
transaction was substantially an ap- 
propriation of goods in part payment 
of a preferred creditor’s claim, & the 
roceeds of the sale could be reached 
the assignee under sect. 13.—- 
ACFIE v. CATER (1921), 64 D. L. R. 
511; 50 0. L. R. 452.—CAN, 


sn. Cheque obtained from debtor— 
Three days before bankruptcy— Accepted 
by bank on day of bankruptcy.|—Held : 
a cheque does not operate as an assign- 
ment of the funds of drawer in the 
hands of the person on whom it is 
drawn; & unless payment was made 
by the drawee before the assignment 
it was not a payment protected by 
Assignments & ferences Act, 8. 6 (1); 
but if paid before the assignment it 
was a payment in cash at the date 
when the cheque was paid by the 
bank.— ROWLATT v. GARMENT (J, & G.) 
MANUFACTURING Co (1921), 64 
D. L. R. 88; 49 O. L. R. 166.—CAN. 


7395 iil. Mortgagee party to 
raud,}—Debtor granted a mtge. to 








certain of his oreditors. No money 
changed hands & at the time it. was 
known to debtor & to the creditors, the 
mtgees., that debtor was insolvent. 
The mtge. was part of a acheme to 
give an undue preference :—Held: 
void under Assignments for Benefit 
of Creditors Act, 1898 (P. EK. 1) (ce. 4), 
& might be set aside as against the 
trustee in bkpcy.—-CAMPBELL v. GAL- 
LANT, CROOKETT & RoyvaL BANK OF 
CANADA, Re MILLIGAN ESTATE (1922), 
70 D. L. RR. 320.—CAN. 


a(p.901)4. Assignment for creditors.) 
—Creditors who take under a com- 
position affecting substantially the 
whole of debtor’s property are entitled 
to the protection of Bkpcy. Aot, s. 82, 
as against the official assignee, npon 
debtor shortly afterwards being ad- 
judicated bkpt., provided the payment 
was before adjudication & that the 
creditors had not at the time of such 
pay nienl notice of any availuble act of 

kpcy. committed before that time & 
acted in good faith.—Re COCHRANE, 
(1925) N. Z. L. R.-i5.—N.Z. 

80. Dissolution of partnership— 
Act injurious to partnership creditora— 
Preference given to separate creditors. }— 
tee AssaF & Dapovus (Ont.), [1927] 
1 D. L. R. 24: 7 C. B. R. 689.—CAN, 


PART XX. SECT. 12, SUB-BECT. 5. 


7407 i. How time calculated— <A ssign- 
ment executed but not filed—Subsequent 
re-erecution & filing.J}—An authorised 
assignment dated, executed, & delivered 
on Aug. 11, Was re-executed on Sept. 11 
& then filed :—Held: the assignment 
was not revocable at the will of 

or; as soon as the trustee 
ent it. took effect 
original execution. 
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assign 
ape art the ass 
as of the day of 


—-he LONGMORK (1922), 52 O. L. R. 
570; 3 Cc. B. R. 200.—CAN. 


fi. --—- Law of Ontario.}—A chattel 
mtge. impeached as a fraudulent pre- 
ference under r. 120 Py, the trustee 
was made more than three months 
before the assignment to the trustee :— 
Held: although the chattel mtge. did 
not come within Bkpcy. Act, 8. 31 
the trustee could attack it as fraudulent 
under the laws of Ontario auite apart 
from the Act.—Re Davison, {1923]} 4 
D. L. R. 1049; 52 O. L. R. 244.—CAN, 


PART XX. SECT. 12, SUB-SECT. 6. 


m (p. 903). For ‘ In what 
court proceedings may be taken” read 
Rae what court proceedings may be 

nm.’ 


m (p. 903) {. -}—The fact that 
a fraudulent transfer was made in a 
province other than that in which the 
authorised assignment was made, does 
not deprive the ct. of the latter province 
witb original jurisdiction with respect 
to the authorised assignment of juris- 
diction to set aside the fraudulent 
transfer.—Re CoHEN & £=MAHLIN, 
CANADIAN CREDIT MeEn’s TRUST 
LYpD. v. SPIVAK (Alta.), [1926] 
3D. L. R. 942; [1926] 3 W. W. R., 
34: revad., (1927) 1 D. L. HR. 577; [1927] 
1 W. W. R. 162; 22 Alta. L. R. 487: 8 
C. B. R. 23.—CAN. 


1412 li. ——- Prior assignment of 








affect the right to set aside a later 
assignment of the same property to the 
same parties, & the setting aside of the 
later assigninent does not affect righta 
under the prior aassi ent.— Hopet 
v. MCLEAN & UNION BANK OF CANADA, 


Cases 7414a—7430. 


7414a. —— Payment to agent of creditor—Agent 


paying over sum to principal in course of 
business.|—-A payment by a debtor to an 
agent who receives the money in the ordinary 
course of his employment for the use of a 
creditor is not a payment in favour of a 
*‘ person in trust for any creditor,’ within 
1914 Act, s. 44. The effect of that sect. is 
not to render the personal liability of an agent 
to repay a debt, payment of which he has 
received on behalf of his principal, greater 
than his liability in a case where money has 
been paid to him for the use of his principal 
in circumstances which entitle the person 
paying it to recover it back, even though it 
should turn out that, in fact, the payment 
constituted a fraudulent preference within 
the sect. 

M. being indebted to G. & also to a co. for 
the price of goods supplied, on Jan. 14, 1921, 
paid to C. & B., agents of G. & the co. &, 
to the knowledge of debtor, authorised to 
receive the payment, the sum of £1,500 in 
settlement of the amounts respectively owing 
to G. & the co. The agents in the ordinary 
course of their employment received that 
sum for the use of their principals & paid 
‘over part thereof to G. & the balance to the 
co., such payment being made in good faith, 
in the belief that the payment was a good & 
valid payment, in ignorance of the impending 
bkpcy. of debtor & long before any claim by 
the trustecs in the bkpcy. On Feb. 11, 1921, 
debtor committed an act of bkpcy. by assign- 
ing his property in favour of his creditors, 
& on Mar. 12, 1921, a receiving order was 
Made against him on which he was adjudi- 
cated bkpt. Upon a motion by the trustees 


ENGLISH AND EMPIRE DicEest SUPPLEMENT. 


of bkpt. for an order on C. & B. as agents, 
neither of their principals having been made 
resps., to repay the £1,500 on the ground that 
the payment was void against the trustees 
as a frauduJent preference :—Held: (1) 0. & 
B. received the money merely as agents of & 
for the use of the creditors in the ordinary 
course of their employment, & not as ‘‘ persons 
in trust for any creditor ’”’ within 1914 Act, 
s. 44; (2) the circumstances under which the 
money was received & paid over precluded 
appcts. from recovering the money, even 
though it were proved that the payment, in 
fact, constituted a fraudulent preference, as 
to which the ct. did not consider it to 
be necessary to decide. Semble: (8) the 
personal liability of a person to whom pay- 
ment has been made “in trust for any 
creditor’? under 1914 Act, s. 44, must 
depend upon the facts of each case; in 
particular, whether the trustee had acted in 
good faith & whether he still held the money 
or had paid it over to the creditor before 
having received notice that the payment 
constituted a fraudulent preference.—Re 
MoRANT, Ha p. TRousTHeES, [1924] 1 Ch. 79; 
93 L. J. Ch. 104; 1380 L. T. 898; [1923] 
B. & C. R. 145. 


7416. Add. Annotation :—Refd. Re Yagerphone, 


Ltd., [1935] Ch. 392. ; 


7420. Add. Citation :—10 B. & S. 371. 
7428. Add. Annotations :—Consd. Re A Bankruptcy 


Notice, [1924] 2 Ch. 76. Refd. Huddersfield 
Fine Worsteds v. Todd (1925), 42 T. L. R. 52; 
Re Simms, Hx p. Trustee, [1934] Ch. 1. 


7430. Add. Annolation :—Refd. Re Qunsbourg, 


[1920] 2 K. B. 426. 


11919) 3 W. W. R. 1108; 50D. L. R. 
123; 13 Sask. L. R. 85.--CAN. 

7412 iii. --—- Denial by transferee 
that property belongs to bankrupl.|—The 
words “ property belonging to debtor ” 
in Bkpcy. Act, 8. 56 (8), have practi- 
cally the same meaning as “* property 
of debtor ’’ used in sect. 25, & include 
property of debtor which has_ been 
dealt with by himsolf by transfer to 
a creditor, & the fact that an alleged 
fraudulent transferee from bkpt. docs 
not admit that the property in question 
belongs to bkpt. does not prevent an 
application being brought under the 
above sect. & Bkpcy. Rule 120, for 
the delivery of the property to the 
trurstee.—Fe HouLpinG, [1921] 2 
W.W R. 521; 14 Sask. L. RR. 277; 59 
D. L. R 238.—CAN., 

71412 iv -—— Diacharge of bankrupt’s 
liability by transaction.|—A trustee in 
bkpocy. hus no right to sot aside a 
transfer made by bkpt. to a creditor 
whereby bkpt. 5 liability to the creditor 
ls discharged, coven though the transfer 
amounts to a :raudulent preference.— 
Ree REGAL PIHONOGRAPH Co., Ex p. 
TROUSTRE, [1924] 1 D. L. R. 9473 4 
C. B. R. 418.—CAN. 

7412 v. As against the Crown.) 
—The provisions of Bkpey. Act, 1908, 
relating to fraudulent preference do 
not bind the Crown. — OFMCIAL 
ASSIGNER v. R., [1922] N. Z. L. R. 265. 


e ° 


7413 vill, -—— Person claiming pro- 
perty in. question as owner d* ‘nol ar 
creditor not proper party.j—Re STERN: 
BERG, Er p. Trinrus & Striper, LTp., 
[1925)2 D. L. R. 203; 5C. B. R. 237; 
ad a {1924} 2 D. L. R. 4923; 4 
C. B, R. 528.—CAN. 











7414 iv. -l—In Ass 
mente Aot, R. S. 8. 1909 (0. 142), 8. 39, 
** sixty days thereafter ’’ means sixty 
days after the date of the oonveyance 


& not after the date of some prior 
ugreemncnt upon which such convey- 
ance may have been made, & ‘ such 
transaction *? means the conveyance 
& not such prior agreement.— HODGE 
eo. MCLEAN & UNION BANK OF CANADA, 
11919) 3 W. W. R. 1108: 50D. L. Rh. 
123; 13 Sask. L. R. 85.-——CAN., 


w (p. 904) i. After settlement by 
trustee of preferred creditor’s claim.)——~ 
Ite TAYLOR (Ont.), [1926] 2 D. L. R. 





‘877; 7C. B. R. 550.—CAN, 





sp. Note given by purchaser 
of debtor’s stock-in-trade indorsed to 
creditor—Note in hands of bond fide 
holder for value.j— Held: the creditor 
could not be compelled to share 
ratably with the other creditors.— 
ROBERTSON v. HOLLAND (1888), 16 
O. R. 532.—CAN. 


sq. Posttion of trustee — Cannot 
approbaite & reprobate — Promissory 
notes transferred to & diacounted b 
creditor.}—Re LONGMORE (1922). 5 
O.L. R. 570; $C. B. R. 200.—CAN. 

st. —— Estoppel by conduct.}—S. 
made a bill of sale of certain chattels 
Lo deft. In order to protect the chattels 
against his creditors. Shortly after- 
wards S. made an assignment under 
Bkpey. Act to pltf., who later sold 
at. public auction the assets of 8S. not 
included in the bill of sale. On the 
same occasion the auctioneer sold, on 
instructions of S., the chattels included 
in the bill of sale & paid the prooecds 
to S. who left Canada without paying 
them to deft. :—Held: pltf., having 
refrained from attacking the Dill of 
sale earlier & having allowed the sale 
to proceed & the moneys to be puaid 
to 8., it was too late to hold deft. 
Jiable.—Re STEVENS, IMPERIAL CANA- 
DIAN TRUST Co., LTD. ov. NORTH 
AMERICAN LUMBER & SUPPLY Co., 
LTp., [1924] 2W. W. R. 245; 4C. B. R. 
632; (1924) 2 D. L. R. 104.—CAN. 
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450; O. R. 398; 12 C. B. 
CAN 


sw. Avoidance of transfer fraudu, 
lent under general laws.J—The right o 
a trustee in bkpcy. to take proceedings 
to avoid a transfer made by bkpt. 
which is in fraud of his creditors under 
general laws is impliedly authorised by 
Bkpcy. Act & the rules thereunder.— 
Re CoHEN & MAHLIN, CANADIAN 
CREDIT MEN’S TRUST ASSOCN., LTD. 
v. Sprvak (Alta.), [1926] 3 D. L. R. 
942; [1926] 3 W. W. R. 343 revad. 
11927) 1 D L. R. 5773 (1927) 1 
W. W. R. 162; 22 Alta. L. R. 487; 8 
C; B. R. 23.-—CAN. 

1 (p. 906) i. —— —— Bank- 
ruptcy Act, 8s. 35— Bankruptcy Rules, 
r. 120.J)—Re COHEN & MAHLIN, CANA- 
DIAN CREDIT MEN’S TRUST ASSOCN., 
LTD. v. SpIvaK (Alta.), [1926] 3 D. L. R. 
942: [1926] 3 W. W. R. 3413 reved., 
ee 1D. L. R. 577; (1927) 1 
W. W. R. 162: 22 Alta. L. R. 4873 2 
Cc. B. R. 23.— CAN. 
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7430 v. -/+-MERCHANTS BANK 
OF CANADA wv. KEN McCuLarRy & Co., 
(1921) 1 W. W. HR. 940; 14 Sask. L. R. 
187.-—CAN. 

sz. Payment of wages.}-—FPitf., trustee 
in bkpcy. of the property of a co., sued 
defta. who were the directors & officers 
of the co., & the only shareholders 
except their wives, to fecover sums of 
money withdrawn by defts. from the 
funds of the co. Defts. had earned a 
large part of the sums withdrawn as 
employees of the co. :— Held: pitf. co. 
as trustee had no locus standi to main- 
tain the action; its right was no 
greater than the right of the oo. which 
it represented; the bkpt. co. could not 
recover payments actually made by it 
for wages, nor could its trusteer-— 
CANADIAN CREDIT MEN’S TRUEST 
ASSOCN,. v. REAUME, [1931] a aa R. 








7438. Add. Annotation :— Retd. Re Wigzell, Ez p. 
Hart, [1921] 2 K. B. 835. 


7438a. -]—A father, having a power of 
appointment over a fund in favour of his 
children, agreed with his son to pay his debts, 
& then to appoint to him a portion of the 
fund equal to the amount of his debts, which 
he was then to hand over to the father. The 
father paid the debts, & made the appoint- 
ment, when the son became bkpt. :—Held: 
the trustee had no right to the fund appointed. 
—Re ANGERSTEIN, Hz p. ANGERSTEIN (1874), 








9 Ch. App. 479; 43 L. J. Bey. 131; 30 
L. T. 446 ; 22 W. R. 581, L. JJ. 
7440. Add. Annolation :—Refd. Ie Gunsbourg, 


[1920] 2 K. B. 426. 


7442. Add. Annotation :—Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 


7443. Add. Annotation ;:—-Consd. Re Seymour, 
Trustee v. Barclays Bank, Ltd., [1987] 3 
All Ik. R. 499. 

7446. Add. Annotation :—Refd. Re Simms, [1930] 
2 Ch. 22. 

7447. Add. Annotaiion :—Refd. Re Simms, [1930] 
2 Ch. 22. 

7449. Add. Annolution :-——Refd. Re Seymour, 


Trustee v. Barclays Bank, Ltd., [1937] 38 
All Ei. R. 409. 


7483a. —— 1914 Act, 8. 45.|—Re WeETHERED, 
Kz p. SALAMAN, No. 6858b, antfe. 


7490. Add. Annoiation :—-Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7508a. ——- 1914 Act, s. 45—Transfer :o private 
company formed by debtor & his svlicitor.J— 
Re Stuns, No. 596a, ante. 

7520. Add. Annotation :—Consd. Herbert’s ‘I'v is- 
tee v. Higgins, [1926] Ch. 794. 


7521. Add. Annotation :—Refd. Re Uarris, Mx 
Shell-Mex & Official Receiver (1930), $9 
L. J. Ch. 448. 

7543. Add. Annotation :—Consd. Herbert's Trus- 


tee v. Higgins, [1926] Ch. 794. 


7546a. —— That bankruptcy notice served on 
debtor—& of petitioning creditor’s intention 
to take bankruptcy proceedings.]— Deft. to an 
action, in which the tmistee in bkpcy. 


PART XX. mao oro 2.— 





| 


erson will be deemed to have notice.— 


Vol. V.—Bankruptcy. Cases 7488—7608a. 


claimed that certain farm stock in a bill of 
sale given to deft. by bkpt. was in the reputed 
ownership of bkpt. & formed part of his 
estate, had been informed of the service on 
bkpt. ‘of a bkpcy. notice, & later had been 
-informed by the petitioning creditor that 
he was going to take bkpcy. proceedings 
against his debtor:—Held: a mere state- 
ment of intention to take bkpcy. proceedings 
amounted at most to a threat to file a 
petition, &, falling short of a notice of the 
actual presentation of a petition, it was not 
constructive notice of an available act of 
bkpcy.—HERBERT’S TRUSTEE v. HIGGINS, 
[1926] Ch. 794; 905 L. J. Ch. 303; 135 L. T. 
321; 42 T. L. R.525; 70 Sol. Jo. 708 ; [1926] 
Bb. & O. Ri. 26. 


Add. Annotation :-—-Refd. Herbert's 
v. Higgins, [1926] Ch. 794. 
7577. Add. Annotation :—Refd. 

(1921), 91 L. J. K. B. 70. 
7594, Add.‘ Annotations : -—Consd. Re Garrett, [1930] 
2 Ch. 187; Re Landau, Hx p. Trustee, [1034] 
Ch. 549. 
7595. Add. Annotation :---Consd. te Landau, La p. 
Trustee, [1984] Ch. 5649. 
7598. Add. Annotutions :—-Apld. Re Garrett, [1930] 
2 Ch. 137. Consd. te Landau, La p. Trustee, 
[19384] Ch. 549. 


7598. Add. Annotation :--Consd. Re Landau, ia p. 
Trustee, (19034] Ch. 549. 

7600. Add. Annotation :—.Consd. Ite Landau, Lax p. 
Trustee, [1934] Ch. 5). 


7601. Add. Cilation :---revag. 8S. C. sub nom. Ite 
WIX, La p. CHATTERBY, 29 W. KR. 400. 


7603a. ——— Employee of company—Refusal of 
company to pay--Termination of employ- 
ment alleged.|—-Bkpt., after his adjudication, 
entered into an agreement of service in 
wriling for one year at a salary of £1,000, the 
agreement being signed in the namo of a 
joint stock co., underneath which was the 
name of the managing director followed by 
the words, ‘‘ manaying director.’’ Av order 
was subsequently made by a registrar, under 
1914 Act, s. 51 (2), that £300 out of a sum of 
£416 13s. 4d. due under the agreement from 
the co. &/or its managing director to bkpt. 


7574. Trustee 


Re Chiandetti 


SPECIALTY Co., Ite SHULMAN, [1023] 2 


e Hersu, Er p. Goupstein, [1923] 3 | D. L. R. 316; 3C. B. RR. 46; affd., 24 
sa. Failure to make proper inquiries. } D. L. Rh. 101; 4C. B. R. 84.—CAN. ©). W. N. 90.—CAN. 
—By ng eh Act a creditor who takes 7637 iv. That debtor financially 
a mtge. & fails to make the proper in- | embarrassed.)—Held: not of iteelf PART. XX. SECT. 15. 


quirics will be held to have knowledge 





knowledge of insolvency.—Re WEBB 


SP noc tte meee | GE). mg a0. | Se Sr or Mon 
will be orate Ge og fe udgient preter: oe 2 Cy Be Re 16) CAN: lowance of a member of the Legislative 
7537 v. That debtor hard pressed | Assembly of New South Wales, paid 


ce.—fte THOMPSON, Hz dk TRUSTEES, 
[1923] 4 D. L. R. 1028.— AN. 


on a ae ag eae 
ander which a de paid are suc 
that a strong suspicion would arise in nee *C. a 


the mind of an ordinary business map 





for money.}—Ileld : 
infer that a creditor had constructive 
notice of an act of bkpcy.—le 
metre Ck 3D.L. i. 


not sufficient to | to him pursuant to the Constitution 
Act (N. 8. W.), 1902, 8. 28, 18 within 
the operation of the Bk Psy: Act 
(Federal), 1924-30, 8. 101, of which ts 


valid. Further, the Ct. of Bkpcy. 


properly exercised ity discrotionary 

Se eee te tecdite chery vont | PART XX. SECT. 18, SUB-SECT. 2.—C. power under s. 101, in ordering 2 

the circumstances. Otherwiee, if the 7581 vi. ——..}—Every pay- yes 7 bi eee aloe Wr caress 

ayer becomes bkpt., the payment will | ment made by bkpt. within a short | Sssemuy ba Day jee oo ecelver 

be construed as a tratidulent preference. time of his bkpcy. is regarded with rey an BE - HON Luoryp, [1932] 

—Re STERNBERG (1924), 2 70. W. N. | suspicion by the ct. as likely to be a AL Tt. 369: 6A. L. J. M44 
212; rary 24) 2 D. L. R. 492; | fraudulent preference. The onus {x AUS eae 

ec. Re 5 aa.-t on the payee to show that he had no . 
knowledge of an available act of bkpcy., 160114i. ~---- Fired annual salar 
actual or constructive, that he gave | payable weekly.|—A fixcd annual salary 


PART XX. SECT. 13, SUB-SECT. 2.— 
A. (b). 


ac. General rule.}—When a4 person 
knows of an act of bkpcy. or wilfully 


some consideration for the payment & 
that he was actuated by no fraudulent 
motive in accepting such payment.— 


yayable in weekly instalments to a 
icity debtor constitutes property cf 
the bkpt. within Bkpcy. Act, Kt. 8. C., 


refrains from making such inquiries | #¢ Howarp Grawam & Co., Hr pM. | 1927, 5, 23.—CLARKSON ¥. OnE: "11934 ] 
as would give him such knowledge, | GRAHAM, aioe), 2D. L. R. 1024; 3 | ap nk. 316; 8. Cc. R. 230; rev. 
or where the facta are such that an act | ©- 3B- R. AN. S.C. sub nom. Re Top, 1933) 1D. L. 

of bkpcy. had been committed, such a 7681 ca —— ——.}+—Re Grocery |! 422; O. R. 519.—0 
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be forthwith paid by them to the trustee of 
the estate of bkpt. When the registrar made 
that order the only parties before the ct. were 
the trustee & bkpt. Neither the co. nor its 
Managing director paid the £300, but alleged 
that nothing was due to bkpt. upon the 
ground that he had broken the agreement by 
absenting himself from his employment. 
The trustee then served a notice of motion in 
the High Ct. upon the co. & its managing 
’ director asking for a declaration that he was 
entitled to the £300 from resps. as forming 
art of the property of bkpt., & for an order 
or payment of that amount. The judge 
found that no dismissal had taken place nor 
had bkpt., by his conduct, given notice of his 
intention not to perform the contract: which 
could be treated be resps. as an ec tet ad 
breach. No point was taken as to whether 
the managing director was properly made a 
resp. :—Held: in the circumstances there 


must be a declaration & order for payment | 


in terms of the notice of motion.—Re LAVEY, 
Ka p. TrusTer, [1920] 1 K. B. 674; 89 
L. J. K. B. 24; 122 L. T. 692; [1920] B. & 





O. R. 433; subsequent proceedings, [1920] 
B. & C. R. 186. : 
Maintenance.]—Held : the jurisdiction 


7603b. 
; of the ct. to make an order under sect. 51 (2) 
of 1914 Act was not confined to property 
which vested in the trustee under the Act 
on an order of adjud‘cation being made; 
maintenance ordered 1.0 be paid by the 
Divorce Ct. to a bkpt. during the joint lives 
of himself & her former husband was ‘‘ in- 
come ’’ within the sub-sect.; & the ct. had 
jurisdiction to direct that a part of that 
maintenance (the amount to be fixed by 
the Registrar) should be paid to the trustee 
for the benefit of the bkpt.’s creditors.—Re 
LANDAU, La p. TRUSTER, [1934] Ch. 549; 103 
L. J. Ch. 294; 50T. lL. R. 403; 78 Sol. Jo. 
430; [19384] B. & C. R. 843; sub nom. Re 
LANDAU, Ez p. TRUSTEE v. BANKRUPT, 151 
L, T. 190, C, A. 
7607. Add. Annotation :——Refd. Re Landau, Ex p. 
Trustee, [1984] Ch. 549. 
7607a. Police pension—Notwithstanding 
Police Pensions Act, 1921 (c. 31), s. 14 (1).]-- 
Re GaRReEtTT, No. 6296a, ante. 
7610. Add. Annotation :—Refd. Nixon v. A.-G., 
[1931] A. C. 184. 
7612. Add. Annotation :—Consd. Re Garrett, [1930] 
2 Ch. 1387. 


7615a. Application of 1914 Act, s. 51 (2)—Im- 
material whether property vested in trustee. ] 
—Re GARRETT, No. 6296a, ante. 


7615b. Effect of order—No vesting. ]|—-Re GARRETT, 
No. 6296a, ante. 


7626. Add. Annotation :—Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


688. Add. Annotations :—Refd. Re Leeds & 
Batley Breweries & Bradbury’s Lease, Brad- 
bury v. Grimble, [1920] 2 Ch. 548; Mcllroy 
v. Clements (1923), 67 Sol. Jo. 402; Rider v. 
Ford, {1923} 1 Ch. 541. 
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fi. —— sat of trustee to give notice 
of intention retain— Acceptance of 
rent by lessors.}—Held: Bkpoy. Act. 
8. 13 (15), extends sect. 52 (5) to all 
oases where proceedings are taken 


demised 
part of the term. 


under sect. 13 so as to enable either 
trustee or debtor himself to overcome 
the forfeiture & elect to retain the 
remises for the whole or any 
If thie construction 
of the Act was wrong, the lessors had 
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7639a. Contract for sale of goods.|—Hussry v. 
FIDDALL (1699), 12 Mod. Rep. 324; Holt, 
K. B. 95; 3 Salk, 59; 88 EH. R. 1353. 

Aes :—Refd. Hitchin v. Campbell (1772), 2 Wm. BI. 


716488. Assuming management of farm.|— 
Held :—a sufficient election to take the 
term.—THOMAS v. PEMBERTON (1816), 7 
Taunt. 206; 129 EB. R. 83. 


7648b. Milking cows.]— Held: assignees, 
having allowed bkpt.’s cows to remain upon 
the demised premises for two days & ordered 
them to be milked there, thereby became 
tenants to the lessor—WELCH v. MYERS 
(1816), 4 Camp. 368; 171 E. R. 117, N. P. 


7649a, .]|—Where assignees put a term 
up to auction, to ascertain whether it was of 
value, without giving themselves out to 
be the proprietors, &, there being no bid- 
ders, interfered no further in the matter, & 
never received rents :—Held: they were not 
answerable in covenant to the lessor.—. 
TURNER v. RICHARDSON (1806), 7 East, 
335; 3 Smith, K. B. 330; 103 BE. R. 129. 


Annotations :—Consd. Copeland ». Stephens (1818), 1 B 
& Ald. 593. Distd. Hanson v. Stevenson (1818), 1 B. & 
Ald. 303. Apia. Lindsay v. Limbert (1827), 12 Moore, 
C. P. 209. nsd. Williams v. Taylor (1869), 21 L. T. 
612; Titterton v. Cooper (1882), 9 Q. B. D. 473. Refd. 
Hill v. Dobie (1818), 2 Moore, C. P. 342; Williams v. 
Bosanquet (1819), 1 Brod. & Bing. 238; Doe d. Palmer 
v, Andrews (1827), 4 Bing. 348; Wollaston v. Hakewill 

. & G. 297; Mackley v. Pattenden (1861), 

. J. Q. B. 225; Levi v. Ayers (1878), 3 App. Cas. 842 ; 

Bill v. Hast & West India Dock Co. (1884), 9 App. Cas. 














7649b. S. P. CARTER v. WARNE, No. 9026a, post. 


7649¢. .|—Where assignees for the pur- 
pose of preventing a distress paid arrears 
of rent due. at the same time intimating to 
the landlord that they did not mean to take 
to the lease unless it could be advantage- 
ously disposed of, & the effects were soon 
after sold & the lease was at the same time 
put up to sale by order of the assignees, but 
there were no bidders for it:—Held: they 
were not liable to the landlord as assignees 
of the lease.—WHEELER v. BRAMAH (1813), 

3 Camp. 340; 170 EK. R. 1404. 
Annotations :—Oonsd. Copeland v. Stephens (1818), 1 B. & 
Ald. 593. Distd. Hanson v. Stevenson (1818), 1 B. & Ald. 
303. Refd. Hancock v. Welsh (1816), 1 Stark. 347; Doe 


d. Palmer v. Andrews (1827), 4 Bing. 348: Goodwin v. 
Noble (1857), 8 E. & B. 587. 


7650a. —— Carrying on business for benefit of 
creditors.)}— Where the assignee kept bkpt. 
in the premises, carrying on the business for 
the benefit of the creditors from Nov. 15, 
1823, until Apr. following, but on Dec. 22, 
1823, had disclaimed the lease by letter to 
the landlord :—Held: the assignee, notwith- 
standing such disclaimer, had elected to 
accept the lease.—CLARK v. Humes (1825), 
Ry. & M. 207; 171 EH. R. 995. 








7652a. ——— ——— To prevent distress.]—- WHEELER 
v. BRAMAH, No. 7649c, ante. 
7658a. J—Held: to amount to an 








acceptance of the lease.—PAGr v. GODDEN 
(1818), 2 Stark. 309; 171 EB. R 655. 


te ee, 
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waived their rights by acceptance of 
rent with full knowledge of the circum- 
stances & notice of election to retain.— 
Re McRay (1921), 51 O. L. R. 86; 2 
O. B.R. 59; 64 D. L. R. 699.—CAN. 


\ 


at 


7670a. ——- -——.] — CARTWRIGHT v. 
(1861), 2 Giff. 620; 
880; 7 Jur. 

66 EH. R. 260. 
Annotation :—Refd. Wilson v. Wallani (1880), 5 Ex. D. 155. 


GLOVER 
30 L. J. Ch. 324; 8 
N.S. 857; 9 W. R. 408; 











7681a. — Statutory tenancy—Under Rent Re- 
striction Acts.|—PAaRKINSON v. NogEn, No. 
7782b, post. 

7681b, —— -}—A_ statutory tenancy 


under the Rent Restriction Acts is not 
“‘ property ” of the statutory tenant within 
sect. 167 of the 1914 Act, &, therefore, it does 
not pass to his trustee in bkpcy. under 
sect. 63 of that Act, & is not extinguished on 
a disclaimer of it by the latter.—SvutTron v. 
Dorr, [1932] 2 K. 3. 304; 101 L. J. K. B. 
5636; 47L.T. 171; 963. P. 259; 48 T. L. R. 
430; 76 Sol. Jo. 359 ; 30 L. G. R. 312. 


7689. Add. Citation :—sub nom. Re CLAYTON & 
BEAUMONTS’ CONTRACT, 2 Mans. 345. 


7689a. Shares—Subject to equitable charge .|—The 
registered owner of fully paid shares in a 
private co. charged them in favour of W., & 
handed him the certificates & a blank 
transfer. He subsequently gave other equit- 
able charges to other mtgees. On the owner’s 
bkpcy. his trustee disclaimed “all my 
interest’? in the shares under 1914 Act, but, 
as the blank transfer was not completed & 
lodged & none of the mtgees. applied for a 
vesting order, bkpt.’s name remained on the 
register :—Held : (1) as between bimself & 


the co., bkpt., so long as his name remained . 


on the register, was entitled to vote in respect 
of the shares, though, as between himself & 
the mtgees., he could only vote as they 
dictated ; (2) the trustee could not have 
disclaimed more than the equity cf redemp- 
tion in the shares. Qu. ; 


— WISE v. LANSDELL, [192]] 1 Ch. 420; 90 
L.J.Ch. 178 ; 124 L.T.502 ; 37 T. L. R. 167; 
[1920] B. & C. R. 145. 


7692. Add. Annotation :—Refd. Re Wait, [1926) 
Ch. 962. 


7693a. Sub-contract for sale of land—Contract for 
purchase of land need not be disclaimed.]— 
Where a Pee who is subsequently ad- 
judicated bkpt., bas entered into a contract 
for the purchase of land & into a sub- 
contract to sell the same land with a build- 
ing thereon to be erected by him, his trustee 
in bkpcy. is entitled to disclaim the sub- 
contract of sale without being obliged to 
disclaim the contract of purchase. If the 
sub-purchaser has paid a deposit he has 
a lien upon such interest in the land as 
bkpt. possessed before his bkpcy. - including 


PART XX. SECT. 16, SUB-SECT. 5.—A. 


76661. Right to disclaim—Lease. ea 
Orrick SPECIALTY MANUFACTURIN 
Co. v. EASTERN TRUST OCo., [1931] 3 
M. P. R. 526.—CAN. 


71672 i. Within what ts Ge 
of time—Power of court to 


tenancy created 


7676 ii. 
consent 





whether a trustee |! 
can disclaim unincumbered fully paid shares. ' 


end to the tenansy & also to a sub- 
by the tenant.— 
SUGUIER v. Durresng (1922), Q. R. 
60 S. GO. 525.—CAN. 

Verbal dtsclatmer—No 
of _ creditors.)—Held: 
assignee could not make a disclaimer 
ce s, ae without the consent 
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the right, if any, to specific performance of 
the contract of purchase of the land ; he may 
alzo prove in the bkpcy. for any damage for 
breach of the agreement to build, but he is 
not entitled to specific performance of the 
contract to build, & his equity is subject to 
the overriding equity of the original vendor.— 
Re GouGH, HANNING v. LOWE ( el ye 
L. J. Ch. 239; 71 Sol. Jo. 470; [1927] B 

OC. R. 187, D. C. 


7702. Add Annotation :—Distd. Re Katherine et cie, 
Ltd., [1932] 1 Ch. 70. 


7704, Add. Annotations :—Retd. Wise v. Lansdell, 
[1921] 1 Oh. 420; Re Lister, Ex P. Bradford 
Overseers & Bradford Corpn., [1926] Ch. 149. 


71107. Add. Annotation :—Consd. Re Katherine et 
cie, Ltd., [19382] 1 Ch. 70. 


7735. Add. Citations:—-sub nom. Re WEGG, 
Ex p. UANBURY, 12 L. J. Bey. 433; sub nom. 
Re Wraa, Ex p. BANBURY, 7 Jur. 660. 


7751. Add. Annotations :—Consd. Re Hyams, kz 
p. Lindsay v. Hyams (1923), 93 L. J. Ch. 184. 
Refd. Re Lister, Bradford Overseers & Corpn. 
v. Durrance (1925), 42 T. L. R. 148. 


71756. Add. Annotation :-—Consd. Re Lister, Brad- 
ford Overseers & Corpn. v. Durrance (1925), 
42 T. L. R. 148. 


71756a, —— Right to compensation.|— 
Where the tenant of a farm held on a verbal 
tenancy becomes bkpt., & the trustee, having 
entered into possession of the farm, subse- 
quently disclaims the tenancy, he is excluded 
from all benefit as well as liability there- 
under, including the tenant-right or right to 
compensation under custom or statute for 
unexhausted improvements by the tenant, 
& the amount fixed for compensation having 
been paid by the incoming tenant to the 
landlord, to whom arrears of rent are due, the 
Jandlord is not bound to account for such 
payment.—Jte WADSLEY, BETTINSON’S RB- 
PRESENTATIVE v. TRUSTER (1925), 04 
L. J. Ch. 215; [1925] B. & C. R. 76, D. C. 


7764a, —--— Liability for rates for period of occupa- 
tion until disclaimer.]|—Where a trustee in 
bkpey. goes into occupation of onerous pro- 
perty & spvass Caran disclaims the property, 
he is liable to pay the rates on the property 
for the period of his occupation.-—Jte LISTER, 
Ea p. BRADFORD OVERSEERS & BRADFORD 
Corpn., [1026] Ch. 1403 sub nom. Re LISTER, 
BRADFORD OVERSEERS & Couorpn. v. DurR- 
RANCE, 95 L. J. Ch. 145; 42 7. L. R. 148; 


sub nom. Re Lister, Ive yp. BRADFORD 
OVERSEERS & COoRPN. v. DURRANCE, 1384 
lu. T. 178; 90 J. P. 383; 24 L. G. R. 67; 


[1926] B. « & OR. 5,0. A. 


the benefit of anaiiens to deft., who 
fare a disclaimer :—Held: the fixtures 

Jonged to deft., & he had the right 
to remove them within the three 
montha’ delay given by Creditors’ 
Trusts Deeds Act, 4. 55 (1),—WINTK- 
MUTE Uv. een (1919] 2 W. W. R. 
882.—CAN 


the 
the 


Re ROGERS eae (1 B20), 26 or BRowNe Sg 
8S. R. N.S. W. 526; 43 N.85. W on BOs pany i ad. On creditora— Disclaimer of assets. ] 
143.—AUS. T1820) 29: Be Ce Be ia -CAN: —A secured creditor put in a claim 


7676 i. By head | of dtiscleimer — 
Delay in taking sive saleps.}—By 
virtue of Bkpoy” Act, s. 52, when une 
trustee does not decide, within 


month after the bkpcy., to retain fixtures. }—~-Where 


PART XX. SECT. 16, SUB-SECT. 5.—E, 


77611. On trustee—Right to remove 
A. purchased a4 


against bkpt.’s estate for certain 
assets, which assete the trustee dis- 
claimed :-~ Held: the ct. could not 
order the trustee to accept those assets 
ae part of the esatate.—Re CANADIAN 


ises beld under a tenancy not | tenant’s interest in leased premises iaat eohe arate MANUFACTURING 
yet expire, this is taken to ae a | including trade fixtures & the last zp. A.-G. FOR ea a ad [1924] 4 
disclaimer of the premises & pute an | tenant had made an assignment for | D. se I R. 1307: 50. B. R. 54.—CAN. 
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Cases 7769—7886. ENGLISH AND Empire Digest SuPPLEMENT. 


7769. Add. Annotations: — Refd. Harrison v. 
Holland, [1921] 3 K. B. 297; Chillingworth 
v. Esche, [1923] 1 Ch. 576. 


7770. Add. Annotation :—As to (1) Consd. Holme$ 
v. Watt, [1935] 2 K. B. 300. 


7778. Add. Annotations :— Consd. Re H yams, 
Ez p. Lindsay v. Hyams (1923), 93 L. 5. Ch. 
184. Refd. Me Lister, Bradford Overseers & 
Corpn. v. Durrance (1925), 42 T. L. R. 143. 


7778a. ~-— .|—After a debtor has been 
adjudicated bkpt. & his trustee has dis- 
claimed a lease belonging to him, the pro- 
perty thereby demised revests in the landlord 
under 1914 Act, s. 54 (2), & he may obtain 
an order for delivery of possession. Neither 
the subsequent annulment of the bkpcy. nor 
the acceptance by the landlord from debtor 
of rent due for a period ending before the 
disclaimer operates to revest any interest 
in the lease in debtor.—Re Hyams, Ix p. 
LInpsay v. Hyams (1923), 93 LL. J. Ch. 184 ; 
130 L. T. 237; [1923] B. & C. R. 173, C. A. 





7780. Add. Annotation :—Refd. Holmes v. Watt, 
[1935] 2 K. B. 300. 
7782a. ——— Rights as to statutory tenancy— 


Under Rent Restriction Acts.]—-The effect of 
a disclaimer by a trustee in bkpcy. of bkpt.’s 
interest in a quarterly tenancy is to deprive 
, the tenant of any further interest in the 
demised premises, &, consequently, he is 
debarred from relying ou a statutory tenancy 
therein under the above Acts.—REEVES v. 
DAVIES, [1921] 2 kK. B. 486; 90 L. J. K. B. 
675; 125 L. T. 354; 377. L. R. 481, C. A. 
-Atinolations: >-—~Consd. Noe ». Rose [1928] 2 K. B. 117. 
Refd. Mellows vv. at a )23) 1 K. B. 622; Parkinson v. 
Noel, [1923] 1 K. 
7782b,. ——  —— ee statutory tenancy 
under Increase of Rent & Mortgage Interest 
Restrictions Act, 1920 (c. 17), is ‘‘ property ”’ 
of the tenant within 1914 Act, s. 167. 

Pltfs. having Iet to deff. a dwelling-house 
to which the Act of 1920 applied, deft. 
retained possession of it after the expiration 
of the term under the provisions of that Act. 
Deft. was afterwards adjudicated bkpt., & 
the trustee in bkpcy. disclaimed any interest 
in the house. In an action by pltfs. against 
deft. for possession of the house & mesne 
profits :—Held: (1) the statutory tenancy to 
which deft. became entitled under the Act 
of 1920 was ‘‘ property’? within 1914 Act, 
s. 167, & passed under sect. 53 to his trustee 
in bkpcy; (2) on disclaimer thereof by the 
trustee that interest in the premises ceased 
to exist & was no longer available for the 
benefit of deft., & consequently pltfs. were 
entitled to judgment.—PARKINSON v. NOEL, 
(1923] 1 K. B. 117; 92 L. J. K. B. 361; 128 
L. T. 588 ; 67 Sol. Jo. 184; 21 L.G. R. 180. 


Annotations :-— 48 to (1) Consd. Keeves v. eee Nunn v. 





7770 ii. ——— Hight to possession.J— | W. W. R. 1221: 


A monthly tenant remained in pos- {| C. 


59 D. L. R. 388; 1 
B. RK. 490.—CAN. 


ae arias ug2ay A K. B. 804. Expld. Lovibond v. Vincent, 

[1929 Oey Overd. Sutton v. Dorf 82) 76 

Sol. aos. 359. ares: (2) Refd. Mellows Es Ow [1923] 

1 K. B. 522; Roe v. Russell, (1928) 2 K. B 

71782c. ——- ——- ———. ]—SUTTON v. es No. 
7T681b, ante. 

7789a. On mortgagee— Of shares — Bankrupt’s 
name still on register.]|—-WIsE v. LANSDELL, 
No. 7689a, ante. 


7791. Add. Annotations :—Refd. Wise v. Lansdell, 
[1921] 1 Ch. 420; Re Lister, Ex p. Bradford 
Overseers & Bradford Corpn., [1926] Ch. 149. 


1793. Add. Annotations :—Folld. Morris & Sons, 
Ltd. v. Jeffreys (1932), 148 L. T. 56. Refd. 
Re Katherine et cie, Ltd., [1932] 1 Ch. 70. 

7793a. ~}—Disclaimer of a lease by 
a trustee in bkpcy. operates as a discharge 
of a surety for payment of the rent, notwith- 
standing that part of the demised premises 
have been sublet before the bkpcy. The 
lessee of certain premises was adjudicated a 
bkpt., & his trustee, acting in pursuance of 
the powers conferred on him by Bkpcy. Act, 
1914 (c. 59), s. 54, disclaimed the lease. 
Prior to the bkpcy., the lessee had sublet a 
portion of the premises. Deft. had guaran- 
teed the payment of the rent, & the lessors 
claimed from him sums equal to the rent 
which would have accrued if the lease had 
still been in existence:—Held: the dis- 
claimer discharged the surety, on the ground 
that if the surety were called on to pay he 
would have a right of proof against bkpt.’s 
estate, whereas the intention of sect. 54 was 
that the bkpt. & his property should be 
released from all hability.—Morris (D.) & 
Sons, Lrp. v. JEFFREYS (1932), 148 L. T. 
56 ; 49 T. L. R. 76. 


7801a. ——- —-—.]—NaIsH v. TaTLocKk (1794), 
2 Hy. Bl. 319; 126 B. R. 5738. 
Annotations :-—Consd. Vincent v. Godson (1853), 1 Sm. & G. 
384. Refd. How v. Kennet (1835), 3 Ad. & El. 659. 
7801b. -}—BEARD v. DAVIDSON (1843), 
1L. T. O. S. 646. 


7811. Add. Annotation :—Consd. 
Bank, [1921] 2 Ch. 164. 


7821. Add. Annotations :—Refd. Re Hyams, Ea p. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184; 
Re Lister, Bradford Overseers & Corpn. v. 
Durrance (1925), 42 T. L. R. 148. 


7832. Add. Annotations :—Refd. Re Hyams, Ez p. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184; 
Re Lister, Bradford Overseers & Corpn. v. 
Durrance (1925), 42 T. L. R. 143. 


7835. Add. Annotations :—Refd. Re Hyams, Ez p. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184; 
Re Lister, Bradford Overseers & Corpn. v. 
Durrance (1925), 42 T. L. R. 143. 


7836. Add. Annotations :—Refd. te Hyams, Ez p. 
neeey. v. seers es ie 93 L. J. Ch. 184; 
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PART XX. SECT. 16, SUB-SECT. 6. 
7816 i. In what cases—Trustee elect- 


session after being adjudicated in- 1788 i Liabilit ; p ' 
ree : : _—_— y to ejectment.|— | (ng not to take.}—The order for posses 
ee ste sorue fal he eee Whe a tenant, who has replaced | sion under Bkpt. & Insolvent Act, 

sclaimed Interest :—Heid : theland- | in on disclaimer of the lease by the | 1857 (Ir.), 8. o71. is consequential upon 


lord was entitled toan order for posses- 
sion.—Re ABUBAKER HaJ!I ABDULLA 
(1924), L. L. R. 48 Bom. 580.—IND 


7787 tii. ——.}—A disclaimer of a 
lease by an ascignee for the benefit of 
creditors :—H , to operate as a 
forfeiture & not as & surrender, & to 
offect the vere ne oo of a sub-lcase 
peer by the assi nor Sart v. 

APITAL ROCERY, [1921] 1 


refuses to quit the 
does not avail 


60 8. 


trustee, has begun an action of eject- 
ment against the sub-tenant, 
remises, if the latter 
h mee 
uuder 11 & 12 Geo. 
contests the. ion 
proceed to judgment, he cannot then 
present a petition invoking his rights. 
—SEHGUIER vw. DUFRESNE (1922), Q. R. 
OQ. 525.—CAN. 


80 


the order to assignees to elect, & 
though the judge has a discretion, yet 
upon the assigneer electing not to take 
the premires, there is a prima facie 
duty upon the judge to make the order 
for possersion ess good reason is 
shown to the contrary, the object of 
the sect. neine. to protect the landlord 
from being left with a bkpt. oe 
Re KEANE (1922), 57 1. U. T. 5.—IR. 


who 


of hie rights 
8. 43, but 
& Aten it to 


fe Lister, Bradford Overseers & Corpn. v. 
Durrance (1925), 42 T. L. R. 143. 


71848. Add. Annotation :—Consd. Holmes v. Watt, 
[1935] 2 K. B. 300. 


7854. Add. Annotation :—Consd. Ifolmes v. Watt, 
[1935] 2 K. B. 300. 


7854a, —— Joint tenants.]—A landlord who 
has proved in the bkpcy. of one of two joint 
tenants of premises for arrears of rent is 
entitled to levy a distress on goods of the 
other tenant on the premises for the same 
arrears, at any rate so long as no dividend has 
been paid to him in the bkpcy. 

Semble: a distress can properly be levied 
on the tenant’s own goods for arrears of rent 
already proved for in his bkpcy. so long as 
no dividend has been received by the landlord 
in the bkpcy. It is not until a dividend is 
being paid that the landlord is put to his 
election between the two remedies.—HOLMES 
v. WATT, [1935] 2 K. B. 300; 104 L. J. K. B. 
654; 153 L. T. 58, C. A. 

7854b. No dividend received.]—-IloLMES 
v. Watt, No. 7854a, ante. 

71856. dd. Annotution :—Consd. Woolwich Equit- 
able Buildin. Society v. Preston, [1988] 
Ch. 129. 

7867a. One year’s rent due before registration of 
composition deed.]|——WILLIAMS v. CADBURY 
(1867), L. R. 2 C. P. 453; 36 L. J.C. P. 233; 
16 L. T. 354; 15 W. R. 905. 

Annotations :-—Distd. Selvy v. Greaves (1868), L. R. 3 C. P. 

594. Folld. Re Douglas, Bx ». Ryder (1871), 6 Ch. App. 











413. 
7868. Add. Annotation :—Apld. Re Wells, [1929] 


2 Ch. 269. 
7869. After this case add :— 
.]—See Bkpcy. Act, 1914 (c. 60), &. Sh IL). 
7869a. ——.] 
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c i. -J--The debtor co., before 377; 
its authorised assignment in bkpcy., 
was indebted to ita landlord for rent. 
The landlord distruined for rent, & the 
debtor’s goods on the demised premises 
were under seizure by the landlord & 
in its possession when the debtor’s 
assignment became effective, & a 
custodian was appointed :—Held: the 
landlord was at that time a secured 
ereditor, within Bkpcy. Act, & the 
custodian, as custodian, never came 
into possession of the goods under 
distress for rent.— He PATERSON (D. 8.) 
& Co., [1931] O. R. 777; 12 C. BL RR. 
433.—CAN. 


7847 ii. .J—A landlord cannot 
distrain for rent after tho making of a 





stipulate that t 


to be rent & may 








[1921] 2 W. W. RR. 945 68 DL. R. 
; 1 


C. B. R. 553.—CAN. 


PART XX. SECT. 17, SUB-SECT. 5. 


7866 vii. ———- —-—— 
Jord claimed, in bkpey. proceedings, 
the same priority in respect of taxes as 
for the rent :-—~ Held: 
covenant to pay taxes is not a covenant 
to pay rent, the parce to a lease can 

1e «taxes which the 
lessee covenants to 





ay shall be deemed 
xe recovered in the 
same way: & the landlord has the 
same priority in respect of the unpaid 
taxes as he has in respect of rent. tixed 
by the reddendum.—Ile 
Prano Co., [1931] 3 D. L. R. 298; 66 
O.L. Kh. 303; 12C BM. 
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which the rent was payable quarterly, died 
intestate in 1928, & his administratrix entered 
into possession. Subsequently an order for 
administration was made in respect of the 
estate of the lessee, which was insolvent. 
At the date of the order one quarter’s rent 
was unpaid. A receiver was appointed, & 
ultimately the lessor, three quarters’ rent 
being by that time due to him, took out a 
summons, in the administration action, for 
the purpose of ascertaining whether, having 
regard to Administration of Estates Act, 
1925 (c. 23), 8s. 34 (1), which applied the 
law of bkpcy. to the administration of 
insolvent estates, he was entitled to distrain 
on the property :—Held: there was nothing 
in 1914 Act. which interfered with the land- 
lord’s right to distrain, & he was entitled 
to distrain for the three quarters’ rent.— 
Re WELLS, [1929] 2 Ch. 2869; 98 L. J. Ch. 
407; 141 L. T. 323; [1920] B. &C. R. 119. 


7873. Add. Annotation :—Refd. Holmes v. Watt, 


[1935] 2 K. B. 300. 


7878. Add. Annotation :—Apld. Re Johns, Worrell 


v. Johns, [1928] Ch. 737. 


7913. Add. Citation :—12 L. T. 25. 
7981a. 





-]—Assignees of a bkpt. agreed to 
sell a part of his estate, & filed a bill for 
specific performance. It turned out that 


the estate was vested in an assignee under a 


previous insolvency. After the master had 
made his report, upon a reference as to title, 
the assignee in insolvency offered to concur 
in the sale :—eld: a good title could be 
made.—SIDEBOTHAM v. BARRINGTON (1841), 
4 Beav. 110; 10 L. J. Ch. 802; 5 Jur. 429; 
49 BE. I. 280. 


The lessee of a farm, in respect. of | Annotation :—Reftd. Fraser v. Wood (1845), 8 Beav. 339. 


Co., Lrp., [1934] 3 W. WwW. RR. 49d. 
CAN. 


PART XX. SECT. 18, SUB-SECT. 1. 

71907 vo -~-—- Bond--- Purchased by 
bankrupt from trust of which bank- 
rupt sole trustec— Tefusal to assign— 
Person appointed to assign.)— Tho 


.}—A land- 


while a mere | estate of bkpt., who was serving 


a sentence of penal servitude, in- 
cluded an interest umounting to £50 
in a bond & disposition in security. 
He had bought the interest from a 
trust in which he was sole trusteo, 
but he had never had the title trans- 
ferred from himself as trustee to him- 
solf as an individual. The borrower 
offered to repay tho loan on receipt of 
a valid discharge, but he would not 
accept a discharge signed by the trustee 


NATIONAL 


52.—CAN. 


receiving order.—ie JENNY LIND 
CANDY SuHoprs, LTp., [1935] O. R. 119. 


———! 


PART XX. SECT. 17, SUB-SECT. 3. 


se. Property claimed by lienholders & 
mortgagees.J—Held: the prohibition 
in Landlord’s Rights (Bkpcy.) Act, 
Alta., 1924 (c. 12), 8. 3, as to distress 
for rent not applicable to above pro- 
erty, the estate having no beneficia! 
nterest therein.—Re HAMILTON & 
Oakes, [1928] 2 D. L. R. 5143 [1925] 
1 W. W. R. 172; 5 C0. B. R.465.—CAN. 


PART XX. SECT. 17, SUB-SECT. 4. 


ri. -)—A sheriff who has seized 
& is in possession under a landlord’s 
distress warrant prior to the tenant 
imaking an authorised § assignment 
under Bkpcy. Act, is bound to hand over 
the goods to the trustee in bkpcy. on 
demand.—He WorRK & Day TATE, 





7868 fi. ——.J—Re WILLIAMSON 
(1927), 38 B. C. R. 479.—CAN. 
di. ——~- Goods seized by landlord— 


Liability Jor costa of seizure.|—Weld: 
the trustee was entitled to the posses- 
sion of the woods without paying the 
costs of tho egizure.-—GARDNER °%. 
GQuoy Srrecr GaraGe (1922), 70 
D. L. R. 57.—CAN. 


sg. Distraint before assignment— 
Ieffect of Jandlord Tenant Act, 1931 
(Man), 8. 45—Prefcrential lien limited 
to three months’ arrearg.}—Sect. 12 of 
Distress Act, R.S.M., 1913, has not 
been impliedly repealed by Landlord 
& Tenant Act 1931, but, even if it has 
spite of an order pronounced upon bim 
been, the landlord’s rights are curtailed 
to the same extent by sect. 45 (1) of the 
latter Act. ‘‘ The preferential lien of the 
landlord for rent,’”’ within sect. 45 (1), 
includes his claim as a secured creditor 
created by a distress made before the 
assignment.—Re Murray (G. W.) & 


81 


in bkpcy. The trustee, therefore, 
prepared an eee of the bond by 
kpt. to-himself, but bkpt. refused 
to sien it, & persisted fin his refusal 
in the Sheriff Ct. No pains could 
follow, as bkpt. was ulready in prison. 
The trustee then presented a petition 
craving the ct. to authorise the clerk 
of ct. to sign the assignation on bkpt.’s 
behalf. The parties interested in the 
execution of the assignation in the 
manner proposed having lodged in 
process letters of consent thereto, the 
ct., in view of the amall sum involved, 
ranted the prayer of the petition.—- 
27ENNELL’SR TRUSTE, [1928] 8. C. 605, 


—_—— 


PART XX. SECT. 18, SUB-SECT. 2. 


h i. —--—- Nature of trustee's title, |— 
Dox d. KANKIN v. ANDREWS (1883), 
22N. B. RR. 425.—CAN. 


sf. Interference by court.)—Re Gonp- 
BERG (Ont.), [1927] 4 D. L. R. 775; 
8 C. B. R. 463.—CAN. 


12* 


Cases 7949—8024a. HNGLISH AND Empire Diaest SUPPLEMENT. 


7949. Add. Annotations :—Apld. Farey v. Cooper, 
[1927] 2 K. B. 384. Refd. Boorne v. Wicker, 


[1927] 1 Oh 667. 


7850, Add. Annotations :—Apld. Farey v. Oooper, 
[1927] 2 K. B. 384. Refd. Boorne v. Wicker, 


[1927] 1 Ch. 667. 


7950a. —-—- ——.]—If bkpt. join with his trustee 


in selling the goodwill & business previeusly 
carried on by bkpt., & agrees with the 
purchaser not to carry on a similar business 
within a prescribed district, such agreement 
is binding on him.—Buxtron & Higu PEAK 


PUBLISHING & GENERAL PRINTING Co. v. 


MITCHELL (1885), 1 Cab. & El. 527. 


Part XXI.—Actions, Arbitrations, and other Legal Proceed- 
ings by and against Trustee and Bankrupt. 


7968a. 








BK. R. 1293. 


7974. Delete the words ‘ the damage suffered, |'. 
if any ... claim should be made.”’ : 


7984. Add. Annotation :—Consd. Wilson v. United 
Counties Bank, [1920] A. C. 102. 


7992. Add. Annotations :—As to (1) Consd. Jos- 
‘ gelson v. Borst, [1938] 1 K. B. 723. Refd. 


PART XX. SECT. 18, SUB-SECT. 4. 
sg. Inadequacy of price—Whether 
ground for reaciasion.|—The ct., under 
the circumstancss of the case, refused, 
upon the application of a debtor who 
had assignod all bis property in trust 
for hia creditors, to set aside a sale 
made by the trustees, on the ground 
of inadequacy of price.-—LINTON v. 
MionHif (1859), 7 Gr. 182.—CAN. 


PART XXI. SECT. 3, SUB-SECT. 1. 


k (p. 977) i. Production of 
power of attorney.}--A trustee resident 
in Ontario was replaced by a trustee 
resident in Quebec, who was authorised 
to proceed with the action of the former 
trusteo but failed to produce any 
power of attorney :—Held: production 
not neoessary.—MORRIS ©. KLINE, 
DEMERS, GARNISHER (1922), 66 D. L. RK. 
830.—CAN. 

sh. Duty to sue in official name.j— 
Pltf., in his official onapacity as trustee 
in bkpcy., ueed his own name instead 
of his official title in an action :—Held: 
to avoid any difficulty the action 
should be treated as an iasue directed 
under Bkpcy. Rule 120, as the form 
of action only affected the question 
of costs. It was of no conse- 

uence as Bkpcy. Act, s. 16, providing 
that tho trustee may sue in his own 
name, is permissive.—FITZGERALD 0. 
MoMorrow, [1923] 4 D. L. HK. 619; 
52 O. ju. R. 383 > 3 C. B. n. 29.—CAN, 


7908 li. ——-.]—Except in those 
oases where a creditor is authorised 
under Bkpcy. Act, 8. 35, to take pro- 
ceedings, any proceeding to be taken 
for the benefit of bkpt.’s or authorised 
assignor’s estate murt be taken by 
the trustee or authorised assignee.— 





* HOULDING v. CANADIAN CREDIT MEN'S 


Trost ASSOON., LTD., (1921] 2 W. W. R. 


8000 iii. ——— Proceedings begun in 
wrong court—-Transfer of proceedings. 
—Whero proceedings had been com- 
menced in the wrong ot. :—Held: the 

roceedings shouid be continued under 
Bikpey. Act, r. 120; & an order trans- 
ferring the p to the bkpcy. 
side should be made if necessary.— 
Satter & ARNOLD, LTD. v. DOMINION 


-|—Qu.: whether the assignee 
of an insolvent can maintain an action against 
an attorney for negligence in 
lease for the insolvent, whereby 
obtain possession of the premises demised.— 
DELAFIELD v. FREEMAN (1829), 6 Bing. 294 ; 
3 Moo. & P. 704; 8L. 7.0.8. C. P. 70; 180 


369. 
reparing a 
e failed to 


CU. 


L. R. 7 62.—CAN, 


8000 iv. Application at chambers 
for declaration— Matter within juris- 
diction of Bankrupicy Court.}—Where 
there was no question in the action 
that could not be fully & effectually 
dealt with by the judge in bkpcy. in 
the summary way provided by r. 120: 
—lITeld: the application must be 
referrod to the judge in bkpcy. to be 
dealt with by him, an interim injunc- 
tion to stand in the meantime.— 
KASTERN TRUST Co. vt. LLOYD MANU- 
FACTURING Co., [1923] 2 D. LR. 852; 
56 N.S. R. 246; 3 C. B. Wt. 710.—CAN. 


8000 v. —— dction to set aside 
settlement made by  bankrupt.J—A 
trustee in bkpcy. brought action in the 
Supreme Ct. to set aside a settlement 
made by bkpt. in favour of deft. & 
voidable under Bkpcy. Act, s. 29 :— 
Held: the action was improperly 
taken; the trustee should have pro- 
ceeded under r. 120, which provides 
& summary method of disposing of 
matters of this kind by a motion in 
chambers, which may afterwards take 
the form of an issue or trial; the ct. 
should discountenance costly pro- 
ceedings when summary & inexpensive 

roceedings are open to the trustee.— 

TILLWATER LUMBER & SHINGLE Co. 

vw. CANADA LUMBER & TIMBER Co., 
{1923} 2 D. L. R. 900; 32 B.C. R. 81; 
(1923} 1 W. W. R. 1333.—CAN. 


8000 vi. Proceedings to sel aside 
sale or transfer by bankrupt.}—An 
action by a trustee in bkpcy. to set 
aside & conveyance by debtor must be 
commenced as prescribed by r. 120, 
by summary application to the bkpcy. 
judge in chambers, & not by. a writ of 
summons in the Ct. of - B— 
VISCOUNT GRAIN GROWERS CO-OPERA- 
TIVE ASSOON.’S TRUSTEE vt. BRUMWELL 
& Roya. Bank, (1924) 3 D. L. R. 803; 
CA 3 W. Ww. ° 54 Py 5 Cc. B. R. 94.— 








8000 vii. ——— Appellate court—Ap- 
1 against fudgment in favour of 
nkrupt—J ’ by dvank- 
rupt to third party.}—Held : the trustee 
in bkpcy. had a right to resume the 
action in the interest of the estate.— 
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ae a {1922) 3 W. W. RR. 209; 68 


Ellis v. Torrington (1919), 89 L. J. K. B. 


8000. Add. Annotation :—Refd. Re Horder, Ea p. 
Trustee, [19386] 2 All BE. ht. 1479. 
8002. After this case add ‘“‘ See, now, Order of the 
Lord Chancellor, dated Aug. 15, 1921, [1921] 
W. N. 362.” 
8024a. Against receiver for debenture-holders— 
Act of bankruptcy consisting in sale of pro- 
perty to company.]—On Jan. 9, 1929, S., a 
builder, assigned his business & assets to a 
limited co. in consideration of shares in the 
On Jan. 14, 1929, the co. issued de- 
bentures charged on its assets & undertaking. 
On Feb. 14, 1929, a receiver was appvinted 


FREEDMAN v. Hart, Re BAITTLE 
(1922), 68 D. L. R. 288; 20. B. R. 
536.—CAN 


e 


sj. Assent of inspectorsa—Whether 
necessary— Motion for directions. }—Re 
JACOBSON, Hz p. GOLDRERG (N. B.), 
x 2 D. L. R. 363 ? 8 C. B. R. 258.— 


_ 8k. Application for interim in- 
junction— Undertaking as to damages. }— 
Held; should be made binding on a 
trustee in bkpcy. personally, when 
suing in his official capacity, unless the 
ct. is satisfied that the estate in his 
hands will be sufficient to answer 
damages. Atrusteo is under no obliga- 
tion to take such a proceeding without 
peer indemnity from the creditors.— 

RENNER'’S TRUSTER v. BRENNER, 
(1923) 3 D. L. kh. 1097; 52 0. L. R. 
374; 3C. B. R. 84.—CAN. 


sl. Light to take proceedings under 
Slate Bankruptcy Act—Effect of Federal 
Act.J—Prior to the date of. the com- 
mencement of the Bkpcy. Act, 1924- 
1928, an order for the sequestration 
of the estate of P. was made in the 
Bkpcy. Ct. of this State. Subse- 
quently to that date the official assignee 
had taken out a notice of motion under 
Bkpcy. Act, 1898, a. 134, claimin 
against E. certain property as part o 
the bankrupt’s estate:—Held: the 
official assignee had, under the State 
Bankruptcy Act, prior to the com- 
mencement of the Bankruptcy Act 
1924-1928, acquired the right, & bad 
a duty imposed on him, to institute 
the proceedings under se¢t. 134 of the 
State Act.— Parsons (1928), 28 
S.R.N.8. W. 5753 45 N.8. W. WN, 
158.—AUS. 


PART XXI. SECT. 3, SUB-SECT. 2, 


sm. dgainst holder of lien note on 
chattels-—— Description of chattela alleged 
insufficient.}—-Held: the trustee had 
no status to attack the Hen note & 
it was valid as against him. The 
holder of the note must,on demand by 
the trustee, identify the chattels 
within ten days.—Re GAUDREAUD, 
Er p. CARRUTHERS (1922), 68 D. L. R. 
783.—CAN. 


8028 ii. 
bankrupt.)—Held: it might be continu 


by the debenture-holders. On May 23, 1929, 
S. was adjudicated a bkpt., & on May 27, 1929, 
a trustee in bkpcy. was appointed. On 
Apr. 15, 1930, an order was made by CLauson, 
J., upon a motion by the trustee against the 
co. & the debenture holders declaring that 
the assignment of Jan. 9, 1929, was fraudu- 
lent & void & an act of bkpcy. & that the 
assets of the bkpt. purported to be thereby 
assigned formed part of his estate & vested 
in the trustee for the benefit of his creditors ; 
& the co. was ordered to deliver up to-the 
trustee or to account to him for such of the 
assets as had come to the hands of the co. or 
of any person by the order or for the use of 
the co. The receiver on taking possession 
converted to his own use chattels of the 
bkpt. consisting of plant & machinery, motor 
vans & office furniture & carried on the 
bkpt.’s business of a builder, in the course of 
which he completed a number of current 
building contracts & received payment there- 
under from the building owners. On Dec. 238, 
1931, the trustee elected to treat the receiver 
as a trespasser & claimed that the receiver 
(who by leave of the ct. was made a resp. to 
the motion ©” the trustee in place of the 
debenture-bolders) by so taking possession, 
intermeddling with or trespassing on the 
assets, contracts & possessory rights which 
passed to him was a trespasser &/or guilty 
of conversion &/or interference with the 
trustee’s contractual rights & was liable in 
damages for the value of all the assets & 
for the net moneys paid by the building 


owners under the building contracts as money © 


had & received to his use. The recciver did 
not dispute his liability to acraunt to the 
trustee for the sum of £2,600, the value 
of the chattels which he had converted *o ris 
use, but resisted the trustee’s claim to recover 
as damages for their conversion a sum equal 
to the profits that would have accrued to 
him from the building contracts but for the 
acts of the receiver :—Held: the trustee 
having elected to treat the receiver as a 
wrongdoer in completing the contracts was 
not entitled to treat the contracts as having 
been kept alive for his benefit or to call upon 
the receiver to account for the profits realised 
by such completion as special damages for 


Vol. V.—Bankruptcy. Cases 8024a—8092. 


conversion or as damages for wrongfully 
intermeddling with the contracts between the 
bkpt. & the building owners ; also the profits 
made by the receiver on the contracts com- 
pleted by him could not on the facts of the 

case be treated as money had & received to 
the use of the trustee.—Re Simms, Ez p. 
TRUSTER, [19384] Ch. 1; 103 L. J. Ch. 67; 
[1933] B. & C. R. 176; sub nom. Re Simms, 
Ex p. TRUSTEE v. WILLIAMS, Simms, LTD. & 
GILLETT, 149 L. T. 463, C. A. 


Annotation :—-Refd. Joly v. Pinhoe Nurseries, Ltd., [1936] 1 
All I. R. 841. 


8025a. ——— Sale of goods—After making of vesting 
order.]—ForRD v. DABBS (1843), 5 Man. & G. 
309 ; 6 Scott, N. R. 192; 12 L. J. 0. P. 184 ; 
134 BH. R. 583. 

Annotations :—Refd. Williams v. Chambers (1847), 10 Q. B. 

837; Jackson v. Burnham (1852), 8 Exch. 173. 

8033. Add. Annotation :—Refd. Anglo-Baltic & 
Mediterranean Bank v. Barber, [1924] 2 K. B. 
410. 


8040a. ——.|—A. was in possession, on 
Oct. 23, 1847, of barges which had belonged 
to the bkpt. On Oct. 29, A. sold to B. A 
fiat issued Nov. 4 on an act of bkpcy. com- 
mitted Nov. 3. The barges were demanded 
from A. in Mar. 1848 :—Held: the assignees 
could not maintain trover against A. upon 
counts stating the possession of the assignees 
& a conversion pending their title —Sran- 
FIELD v. STAFFE (1849), 13 L. T. O. S. 489. 


8044. Add. Armotation :—--Refd. Banco de Portugal 
v. baal & Sons, Ltd. (1981), 100 L. J. 
K. B. 465. 


sata ict Annotation :—Refd. Ord v. Ord, [1923] 


e ° e 





8067. Add. Annotation :--Refd. Torrens v. I. R. 
Comrs. (1933), 18 Tax Cas. 262. 


$081. Add. Annotation :--—Refd. L. v. Tu. (1934), 50 
T. L. R. 441. 


8089. Add. Annotation :— Refd. Banco de Portugal 
v. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 465. 


8092. Add. Annotations :—Refd. Greenwood ov. 
Martin’s Bank, Ltd., [1932] 1 K. B. $71; 
Sullivan v. Constable (1932), 48 T. L. R. 267. 


SN 


Oe — 
ne Nn RS 





Action already brought by li. Proceedings 
e 


Issued by mortgagee to enforce security.) 


to set aside writ— |, he has amoney claim againat. atrangers 


to the insolvency, the only Imitation 


by the trustec.— BRENNER v. AMERICAN 
METAL Co., [1920] 19 O. W. N. 239; 
55 D. L. R. 702; 1C. B. R. 375.—CAN. 


8034 ii. Unpaid purchase price 
of shares—Sold by broker.}—-Where 4 
trustee in bkpcy. gave shares belonging 
to bkpt.’s estate to a broker to be 
sold by him & the broker became 
bkpt. :—Held: the trustee was en- 
titled to sue the purchaser for the price 
of the shares.—FINLAYSON t. BALFOUR, 
WHITE & Co., Re THORNTON DAVIDSON 
& Co. (1922), 70 D. L. R. 66.—CAN. 





sn. Action to recover money td by 
bankrupt in breach of trust j—-The 
trustee in bkpcy. has no right of action, 
at least without authority from the 
cestuis que trust, to recover trust 
money which was held by bkpt. & 
paid by him in breach of trust to 
others.—SaLTER & ARNOLD, LTD. t. 
DOMINION Bank, [1922] 2 W. W. R. 
280; 68 D. L. R. 757.—CAN. . 


ki. Proceedings to recover land 
acquired collusively by third party.}— 
TRUSTEE, ETO. 0. PARUK (1921), 42 
N. L. R. 1.—S. AF, 


—An assignment under Bkpcy. Act 
does not prevent the holder of a mtge. 
upon a vessel from enforcing his 
security before the Exch. Ct. in 
Admity., & a motion by the assignee to 
set aside the writ of summons & 
warrant of arrest issued in the ct. by 
the mtgee. against the ship should be 
dismissed with costs. The only right 
of the assignee under Bkpcy. Act is 
to defend the action & he cannot 
otherwise interfere therein.—_-WHITE & 
Co. ». THE Tonta (1922), 69 D. L. R. 
94; 20 Exch. C. R. 327.—CAN. 


£0. pce ae to impeach sale of 

oods under Bulk Salea Act, 1917.J— 
PACKER ee D.L. R. 330; 60 
L. R. 402.—CAN. 


sp. Proceedings to recover debte— 
Presidency Towns Insolvency Act.}— 
Presidency Towns Insolvency Act, 
s. 7, is not Hmited In ita scope to matters 
in which the offictal assignee, by the 
operation of the insolvency law, claims 
a higher title than what the insolvent 
himself would have had, & the official 
assignee is entitled to proceed by way 
of motion under sect. 7 in cases where 
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placed on the jurisdiction of the In- 
solvency Ct. being that, when once 
the official assignee has summoned a 
witness, under sect. 36 of the Act, 
& that witness disputes his indehted- 
ness, the official assignee has no option 
but to proceed by way of suit. here 
the official assignee, standing in no 
higher position by reason of the special 
pron eee of the insolvency law than 
he bkpt. himself, seeks to recover a 
debt which is not admitted, it isa matter 
of discretion for the judge sitting in 
insolvency whether in any givon case 
he should deal with such a claim in 
the Insolvency Ct. or refer it to the 
machinery of the ordinary cta.— 
OFFICIAL ASSIGNEE v. NARASIMHA 
Adak (1929), I L. R. 52 Mad. 


sq. Action under Deatha by Accident 
nO Ssh ok ct,1908.J—The statutory 
rights of action, given to a person by 
Deaths by Accident Compensation Act, 
1908, does not in the event of such 
person’s bkpcy. pee to the official 
assignee under kpoy. Act, 1908, 
s. 61.— Re Ricurer, [1929] N. Z. L. 1. 


Cases 8097—8200. 
8097. Add. Annotation :—Consd. Knight v. Pon- 


8104a. 


sonby, [1925] 1 K. B. 545. 


Costs of carrying out order of court.|— 
Upon a motion by a trustee in bkpcy. to 
which bkpt.’s wife was resp. a declaration 
was made that certain furniture which was 
upon premises occupied by bkpt. & his wife 
formed part of the property of bkpt. divisible 
among the creditors, & the ct. ordered the 
wife to account on oath before a registrar 
for the furniture & to pay the taxed costs of 
& incident to the motion. At the end of the 
declaration & order a provision was inserted, 
at the request of, & by way of indulgence to, 
the wife that, with a view to the furniture 
being bought by or on behalf of the wife from 
the trustee at a valuation by an independent 
valuer to be appointed by the parties or in 
case of difference to be appointed by the 
judge, & the wife undertaking not to part 
with or dispose of the furniture, execution 
should not issue except by ‘save of the judge. 
The furniture was valued by a firm of valuers 
selected by the wife out of three firms suy- 
gested by the trustee, & bought by or on 
behalf of the wife at a price based upon the 
valuation. Upon the taxation of the trus- 
tee’s solrs.’ bill of costs, the taxing master 
disallowed as against the wife the fee paid 
by the trustce to the firm of valuers, upon 
the ground that the costs relating to the 
purchase of the furniture by or on behalf of 
the wife under the valuaiion did not come 
within the order, & were not costs of carrying 
it out. On a motion by the solrs. to review 
the taxation :—Held: the taxation must be 
reviewed & the fee for the valuation allowed 
as against the wife, inasmuch as it formed 
part of the costs of carrying out the order & 
was therefore within the rule that where 
costs of suit are given generally by decree at 
the hearing, the subsequent costs of working 
out the directions of the decree will be 
included.— Re Lavey, Ea p. COHEN & COHEN, 
[1920] 3 K. B. 625; 90 L. J. K. B. 81; 
[1920] B. & C. R. 182 ; subsequent proceedings, 
[1921] 1 K. B. 344. 





8104b. 


ENGLISH AND Empire Dicest SuPPLEMENT. 





Costs of transcript of shorthand notes 
of evidence.|—The trustee by motion applied 
against resp. to impeach certain transactions 
& gave formal notice by letter that he would 
read in support of the motion the transcript 
of the shorthand notes of the evidence given 
by witnesses at a private sitting. This 
motion was dismissed with costs. On taxing 
resp.’s bill of costs the taxing master dis- 
allowed part of the transcript as irrelevant 
to the motion & reduced counsel’s fees 
accordingly. On motion for a review of 
taxation :—Held: having regard to the 
terms of the notice to read the transcript 
resp.’s solr. was justified in bespeaking & 
paying for the whole of the transcript, & it 
was his duty to supply the whole transcript 
to counsel, &, accordingly, resp. was entitled 
to all the costs of & consequential upon so 
es Sra Marks, Lx p. VANN, [1923] B. & 
. R. 92. 


8114. Add. Annotation :—Refd. Re Wait, [1926] 


8138a. 


« 


Ch. 962. 





—— After-acquired property.|—An 
undischarged bkpt. can maintain an action 
in relation to after-acquired property subject 
to the right of bis trustee to intervene & 
claim it.— DYSTER v. RANDALL & Sons, [1926] 
Ch. 982; 95 L. J. Ch. 504; 135 L. T. 596; 
70 Sol. Jo. 797; [1926] B. & C. R. 113, C. A. 


8168a. S. P. Matrrikews v. DICKINSON (1817), 7 


Taunt. 399 ; 129 K. R. 


160. 


1 Moore, C. P. 104; 


Annotation :—Consd. Whitworth ». Hal] (1831), 2 B. & Ad. 
695. 


8172a. —-—-.]|—_OWEN v. LAVERY (1900), 16 T. L. R. 


375, C. A. 


8195. Add. Annotations :—Distd. Re Lee, Ex p. 


Grunwaldt, [1920] 2 K. B. 200. Consd. 
Wuddersfield ine Worsteds v. Todd (1925), 
134 L. T. 82. 


8200. Add. Annotations :—Consd. Knight v. Pon- 


sonby, [1925] 1 K. B. 545. Refd. Maatschap- 
pij voor Fondsenbezit v. Shell Transport & 
Trading Co., [1923] 2 K. 1B. 166. 


PART XXI. SECT. 8, SUB-SECT. 86. 


8099 v. ——__ -—-—- _——-.]- -BURNB 
®. GRAHAM, [1923] 4 D. L. R. 1111; 
53 0. L. R. 226; 4 C. B. R. 190.— 
CAN. 


8099 vi. Action 
commenced without obtaining indemnity 
from creditors.}—Held: if it were 
necessary under Bkpoy. Act, s. 68 (2), 
& vr. 54, that a special reason for award- 
ing costs against the trustee ona 
should be assigned, it was the failure 
to arrange an indemnity before in- 
dulging in speoueure litigation know- 
ing that he had no assets.—-THORNE t. 
CANADIAN STERRING WHREL  Co., 
(1923) 4 D. L. R. 1127; 52 0. L. R. 
460; 2C. B. R. 445.—CAN, 


8099 vii. jJo— : 
Bkpcy. Act, s. 68 (2), provides that 
*« subject to the provisions of this Act 
& to General Rules, the costs of & 
incidental to any proceeding in ct.... 
shall be in the discretion of the ct.” 
The word ‘‘ ct. "? has impliedly a wider 
meaning than that given in the inter- 

retation clause, & the sect. applies to 
he Ct. of Appeal. In the present case 
the clause making the trustee person- 
ally liable should not be struck out.— 
Re Kwona Tal CHonea Co.'s ASSIGN- 
MENT (1922), 65 D. L. R. 1382; (1922) 
2 W. W. R. 229, aub nom. CANADIAN 
Orepit MEN'S TRUST ASsO0CN., LTD. 
® JanG Bow EERE & YIN SHEE 
(1923), 31 B. G. R. 40.—CAN. 














8105 iv. -]—If a creditor desires 
to proceed against the trustee in 
another province he must apply to the 
ct. having original jurisdiction for an 
order under Bkpcy. Act, s. 71 (2), & 
the judge Porsessing discretionary 
powers would be entitled to consider 
whether in all the circumstances it was 
advisable to ask for the assistance of 
abkpcy. ct. in another province. When 
the ots.of any one province are seized 
with the administration of an insolvent 
estate, they should not permit any 
other ct. to interfere except with its 
leave or concurrence.—Ite BRYANT, 
IsaRp & Co., [1924] 1 D. L. R. 217; 
4 C. B. R. 317.—CAN. 


8132 iii, ——— —--—.]—Re PENTICTON 
HOTEL Co., LtTp., {1937] 3 W. W. R. 
36.—-CAN. 


sr. dction to recover possession — 
Of partly built ship—For purpot of 
completion.}—A judge of the Bkpcy. Ct. 
may grant an application for recovery 
from the trustee in thay be of possossion 
of ships partly built materials in 
connection therewith, & the necessary 
Portion of bkpt.’s building yards 
claimed by appct. under a lien to 
secure the completion & delivery of 
ships in accordance with bkpt.'s con- 
tract & which prior to e order 
declaring the bkpcy. had been taken 
Coe of by appct., & subsequent! 

y the trustee. Such appct., althoug: 


B4 





not a ‘creditor’? or ‘* secured 
creditor ’”? under Bkpcy. Act, comes 
within the words “any other perron 
aggrieved by any act or decision of the 
trustee ’’ in sect. 39.—R. ve. HopGEs, 
[1921] 2 W. W. R. 388; 1.C. B. R. 
§30.—CAN. 

st. Achion for goods sold & de- 
livered.\—He may be brought in 
the name of the original creditor, not- 
withstanding that he has made an 
assignment for the general benefit of 
his creditors.—KRIENKE 0. SCHAFTER, 
{1919} 1} W. W. R. 990.—CAN., 


PART XXI. SECT. 5, SUB-SECT. 1.—C. 


h i. .+-Held: bkpt. had 
no right of action, such right being 
vested solely in the official assignee.— 
TIMMINGS v TREADGOLD, [1923] N. Z. 
L. R. 73.—N.Z. * 


PART XXI. SECT. 6, SUB-SECT. 1. 


a i. For debt due from one 
member of bankrupt firm.}—Heild : after 
an authorised assignment no such 
action could be brought against bkpt. 
without leave.—Re TAYLOR v. LEVEYsS, 
[1923] 3 D. L. R. 1134; 52 O.L. R. 
201; 2C. B. R. 390.—CAN. 


a ii. —— Wohether consent of trustee 
sufficient.|—A consent by a trustee in 
bkpcy. to the bringing of an action by 
a creditor against the bkpt. which the 
trustee has refused or neglected to 
bring does not satisfy the requirements 











8276a. —— Action for specific performance of 
agreement—-Time for disclaiming agreement 
unexpired.] —-Poutrock v. Daintry (1894), 


38 Sol. Jo. 273. 
8281a. 





regard thereto 


To apply for judgment in default of 
defence- -Draft minutes to be shown to official 
receiver.|—-Where after action brought a 
receiving order in bkpcy. was made against 
deft., on a motion for judgment on minutes 
in default of defence the ct. made the order 
in the terms of the minutes, but directed that 
before it was drawn up the draft minutes 
should be shown to the official receiver, who 
was to be at liberty to apply to the ct. with 
if he should think fit.— 
HATTON v. DENISON (1926), 70 Sol. Jo. 565. 


8290a. —-—- Defendant making substantial counter- 
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claim.]—An action against a deft. who makes 
a substantial counterclaim, & against whom a 
receiving order has been made after writ 


issued, will be stayed pending the result of 


an application to adjudicate him bkpt.— 
FRANCO v. Dutro, [1923] W. N. 40. 


8804. Annotations :—For ‘‘ Re Somes, Stewart v. 
Somes (1895), 73 L. J. 359 ”’ read ‘‘ Re Somes, 
Stewart v. Somes (1895), 73 L. T. 359.’’ 

8306. Add. Citations :—previous proceedings, sub 
nom. Re Somsus, STEWART v. SOMES (1895), 73 
I. T. 359, C. A. 

8331. Annotation : —For 
[1911] 1 K. B. 317, C. A.,”? read ‘' N.F. Re 
Bagley, [1911] 1 K. B. 317.” 

8332. Tor ‘‘ Held: 
‘* Held: it was not neccessary, 


‘““Mentd. He Bagley, 


it was necessary,’’ etc., read 
”” etc. 


Part XXII.—The Debtors Acts and Bankruptcy Offences 


8335. Add. Annotuiion :-—Dbtd. Cotton v. Heyl, 


[1930] 1 Ch. 510. 


8348. Add. Annotation :—Consd. Cotton v. Heyl, 


[1930] 1 Ch. 510. 
8378. Add. 


of sect. 69 of Bkpey. Act, R. S. CL, 
1927.--RENTZ v. CHAUSSE, [1938] 2 
W. W. QR. 572.-—CAN. 

fi. Bankruptcy Act Amendment 
Act, 1923 (c. 31), 8. 10.]—Re CANADIAN 
Harr Propwucts, [1927] 2 D. L. R. 
359; 60 0. L. R. 219.—CAN. 

f ii. By Cunadian creditor in 
foreign court.jJ—Held: the Superior 
Ct. of Quebec sitting in bkpcy. had 

ower to stay proceedings instituted 
n the United States by a Canadian 
creditor.—-Re MOUNT ROYAL LUMBER & 
FLOORING Co., MORGAN LUMBER Co. 
v. Scott, [1927] 2 D. L. R. 866; Q. fh. 
42 K. B. 277.—CAN. 

{ iii. J—!PriBaAG v. DWORSIITEK, 
(1929) 4 D. L. R. 1067; 1 W. W. R. 
238; 38 Man. L. R. 25; 10 C. B. RR. 
294.—CAN. 

f iv. —-— Cancellation of assignment 
before trial.|}—In an action of debt, 

Itf. may show that an assignment in 

kpcy., which had been pleaded as a 
defence, had been cancelled before 
the trial.—ForsBrs v. RAFUSE, (1934) 
3D. L. It. 734.—CAN. 

sg. Leave of court-—When necessary.) 
ean DUGGAN, [1931] 3 D. L. R. 815.-— 











sh. —— ——.J—WHITTEN & Co. v. 
CowrpERk, [1932] 2 D. L. R. 240.—CAN. 


PART XXI. SECT. 7, SUB-SECT. 1.—-A. 


8237 vii. —-—.J—A trustee to whom 
an assignment has been made under 
Bkpcy. Act may, with the permission 
of the inspectors, under sect. 20 (1), 
proceed with an action begun by 
debtor before the assignment, without 
any leave to proceed, so far as bkpcy. 

roceedings are concerned. But the 
tee cannot proceed with the action 

in the name of the insolvent, nor in his 
own name, but only in the official name 
of the trustee.—Re BRENNER (N.) & 
Co., Lrp., [1921] 49 O. L. R. 713 58 
D.L. R. 640; 19 O. W. N. 445.—CAN., 


li. —— Personal liability.}—Where 
Bkpcy. Rule 54 (3) apple: ure or 
neglect by the trustee anticipate & 
provide against costa being allowed by 


Annotation : — Refd. 
Weatherill, [1929] 2 Ch. 213. 


Generally. 


8398a. Equitable assignor-—Undertaking to pay 


specific sum out of moneys to be received. |—— 


An action for the grant to pltf. by deft. of 


his proprietary interests in an invention 


Green v, 
terms. 


the ct. to deft. may be considered 
justification for not relieving the trustce 
of hfe personal liability for the costs.— 
Newies «. St. JEAN BAPTISTE PARISH, 
{1933} 2 W. W. R. 270.-—CAN. 


PART XX1. SEC?’ 7, SUB-SEOT. 1.—B. 


m i, ——--.]}— YW here an assignee In 
Insolvency elects, tnder Insolvency 
Act, 1915, 5. 176, to abandon # common 
law action commenced by the insolvent 
eae to his Hee the action may 

6 stayed until further order by the 
ct., but should not be dismissed, as 
a dismissal of the actjon might be 

leaded in bar as res judicata in a 
uture action by the insolvent, should 
such an action be commenced by him 
after he has obtained his certificate of 
discharge.—-MILLANEK vv. PRESIDENT, 
ETO., OF SHIRE OF HEIDELBERG, [1928] 
ve L. R. 52; [1928] Argus L. R. 5.— 


PART XXI. SECT. 8. 


n i, —-— Order giving creditor right 
to bring proceedings—A ppeal from.]—-A 
judge sitting in bkpcy. having granted 
a petition by resp., under Bkpcy. Act, 
&. 35, to be authorised to take certain 
fee in the name of the trustee, 

ut at resp.’s own expense & risk, the 
Ct. of K. B. held it was a mere pre- 
pre, judgment & one not subject 
o the control of that ct.:— Held: 
special leave to ou to the Supreme 
Ct. of Canada shoujd not be granted.— 
MERCHANTS BANK OF CANADA  ¥., 
ANGERS (1921), 67 D. L. R. 604; 62 
8. C. ht. 354.—CAN. 


qi. — To set astde preferential 
transactiona—Rights of creditors not 
joining tn action.}—~ITeld: creditors 
attacking transactions, & taking all 
the rick, cannot be compelled, in the 
event of success, to share the fruita of 
their success with those creditors who 
declined to share the risk.—te LONG- 
MORE (1922), 52 O. L. R. 570; 3 
C. B. R. 200.—CAN. 

ri. To proceed with appeal 
—To Privy Council.}—Where one 
creditor applied for & obtained an 
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ee 








was compromised by an order on certain 
One of the terms was an undertaking 


) 7 


order uuder Bkpcy. Act, 8. 35, allowing 
him to proceed, in the name of tho 
trustee, but at his own expense & for his 
own benefit :-—-//eld : an appeal to the 
Privy Council did not lie.— Wve ANDREW 
MOTHERWHLI. OF CANADA, LTD, (1924), 
55 ©. 1. Rh. 294; 5 C. Bb. R. 107.—CAN. 


PART XXII. SECT. 1, SUB-SECT. 1. 


Li. —-- 1924 Act—Jight to discharge 
-—Diserelton of court.J—PING LEF v. 
PauL Wise, (1929) 3 D. L. R. 410; 
2W. W. KK. 376; 52 Can. OC, C. 15; 
41 B.C. R. 64.—-CAN. 

1 ff. -}--On an applica- 
tlon for discharge froin custody under 
sect. 7 of Arrest & Imprisonment for 
Debt Act, R. S. B. C., 1924, if the ct. 
is satisfied that deft. had no intention 
of quitting the province at the time the 
writ of capias was issued, he should be 
discharged.-~'THOMPSON v. SCOLLARD 
1930), 41 B.C. R. 206.—CAN. 


sy. Exemption of Indians from arrest 
Jor debt—R. S.C., 1927, 8s. 102-105.) —~ 
kr p. TENASSE, [1931] 1D. L. 1. 806: 
2M. P. It. 523.—CAN. 


ac. Peview of order.J—I1t is open to a 
judge who has granted an ex par’e order 
under 8.3 of Arrest & Imprisonment for 
Debt Act, R.S.E.C., 1924, to review it 
at largo, z.e., aS to irregularities or as to 
the merits, upon all the materials that 
were before him when he granted it or 
upon new ones.—MIrT SINGH v, GILL, 
(1936) 1 W. W. R. 396; 2 D.T. Rh. 43; 
65 C. C, C. 263; 50 3. C. It. 332.—-CAN. 


se. Who may be liable to arresl-— 
Necessity for residence.}---A former 
resident of the Province of Prince 
Edward Island is not liable to arrcat for 
evasion of debt if he returns for a 
temporary visit.—CAMPBELL v. CAMP- 
BELL, (1936] 1D. L. RR. 236.--CAN, 


af. Afidavit-- Contents.i—-An affidavit 
for capias must state the amount of 
the debt & how it was contracted, & 
must show a good cause of actisn.—- 
: : NDEVILLE, [1936} 3 
D. L. R. 4384; 10 M. P. R. 363; 66 
Can. 0. C. 289; 6F.L. J. (Can.) 6¢.--- 
CAN. 


ee rt 








Cases 8898a—8448a. HNnGLiso aND Empire Diaest SupPLEMENT. 


by deft. to pay pltf. a sum of £1,000 forth- 
with, which was duly paid, & a further sum 
of £4,000 out of the first moneys received 
by deft. on a future sale of his rights in the 
invention. No time for the payment of the 
sum in question was fixed by the under- 
taking. At the date of the order pltf. was 
aware that deft. had already disposed of 
half his rights. Pltf. having learnt that 
deft. had agreed to sell the remaining half 
interest in these rights to one G. for a sum 
immediately payable & the balance by 
deferred payments & that he had used the 
amount received for his own purposes in 
breach, as the ct. found as a fact, of his under- 
taking, moved the ct. for the committal of 
deft. or the issue of a writ of attachment :— 
Held: (1) the undertaking to pay the £4,000, 
being an undertaking to pay a specific sum 
out of the moneys to be received in respect of 
a future sale, constituted a good equitable 
assignment thereof, & by dealing with the 
moneys received in disregard of the under- 
taking deft. had committed a breach of his 
fiduciary duty to pltf. The act of deft. 
therefore brought the case within the third 
exception to Debtors Act, 1869 (c. 62), 
8. 4; (2) the undertaking to pay out of the 
first moneys received could not be construed 
as an order to pay forthwith or within a 
fixed time after receipt within R. S. C., 
Ord. 41, r. 5, & therefore the order for com- 
mittal or for leave to issu:. a writ of attach- 
ment could not be made. The ct., however, 
fixed a time for the payment of the moneys 
remaining due.—CoTron v. HEytu, [1930] 
1 Ch. 519; 99 L. J. Ch. 289; 143 L. T. 16. 

Annotation ;—As to (1) Refd. Williams v. Atlantic Assur- 

ance Oo. (1932), 37 Com. Cas. 304. 

8408. Add. Annotation :—Relfd. Jenkins v. Jenkins, 

[1928] 2 K. B. 501. 


8435. Add. Annotation :—Consd. Re Whaley, Ex p. 
Official Receiver, [1921] 2 K. B. 623. 


8435a. Motion to commit by official receiver 
acting as trustee—Necessity for affidavit.]— 
Bkpts. were musical artists, & on Sept. 16, 
1920, the registrar made orders for each of 
them to pay £4 a week out of their respective 
salaries under 1914 Act, s. 51 (2). On 
Jan. 13, 1921, upon the application of the 
official receiver as trustee, under sect. 53 (1) 
of the Act, no trustee having been appointed, 
& it appearing to the ct. that bkpts., as 
partners, were then in receipt of at least 
£200 a week under a contract with the A. Co., 
the above orders were varied, & orders were 
made that during the continuance of the 
engagement of bkpts. at the A. each should 
pay weekly £25 out of his salary to the official 
receiver during the bkpcy., the first payment 
to be made on Jan. 15, 1921, with liberty to 
bkpts. to apply in the event of the employ- 
ment with the A. Co. being determined. 
Appeals from these orders were diamissed by 
the Ct. of Appeal. Bkpts. having made 
default in payment of instalments under the 
orders, the official receiver as trustee applied 
for a committal of bkpts. for contempt of ct. 


under sect. 22 (4) of the Act. It was 
objected that each application should be 
supported by affidavit & not by a report of 
the official receiver :—Held: the official 
receiver’s report was sufficient evidence in 
support of the application in each case, & an 
order for committal must be made.—RHe 
WHALRY, Ea p. OFFICIAL RECEIVER, [1921] 
2K. B. 623; 125 L. T. 511; sub nom. Re 
WHALEY, Ez p. OFFICIAL RECEIVER, Re Scort, 
Ez p. OrgioiaL R&cErvER, 90 L. J. K. B. 
892; 37 T. L. R. 645; [1921] B. & O. R. 1. 


8439a. —— Application by agent for un- 


incorporated association.|—In an action by 
pitf. against an unincorporated body & 
seventeen named persons described as its 
committee, in which pltf. claimed damages 
for libel, judgment was given in the High 
Ct. for deft. with costs. On a bkpcy. notice 
founded on that judgment not being complied 
with, defts. presented a petition in bkpcy. ; 
but this petition was dismissed by the 
registrar as being wrong in form, on the 
ground (inter alia) that the petition was by 
an agent on behalf of an unincorporated 
assocn. & others, whereas such an assocn. 
cannot sue or be sued, either in its own name 
or by a purported agent. Subsequently, 
defts. took out a judgment summons in the 
county ct., & the county ct. judge ordered 
pltf. to pay by instalments the sum due 
under the judgment of the High Ct., together 
with the costs of the summuns :—Held: 
(1) as procedure by judgment summons is a 
mode of enforcing a judgment & directly 
in connection with the action, as distinguished 
from a bkpcy. petition, which is not, the 
county ct. judge had jurisdiction to make 
the order; (2) the death of one of the suc- 
cessful defts. since the judgment did not 
render it necessary for the survivors to 
obtain the leave of the ct. before they could 
enforce the judgment.—BUNDY v. MOTOR 
CAB OWNER DRIVERS’ Assocn. (1930), 143 
L. T. 334; 46 T. L. R. 422, D.C. 


8445a. Form of application—Enforcement of 


Divorce Court order—Affidavit of service. }— 
When application is made for the issue of a 
judgment summons to enforce a Divorce Ct. 
order appct. must state in his application, 
& be prepared, if necessary, to prove, that the 
order has been served on resp. & the affidavit 
of service filed as required by Matrimonial 
Causes Rules, 1924, r. 79.—PRACTICH NOTE, 
[1931] W. N. 184; 172 L. T. Jo. 76 ;. [1931] 
B. & O. R. 44, 


8447, Add. Annotation :—Refd. Smythe v. Wiles, 


[1921] 2 K. B. 66. 


8448a. Summonses against co ~respondent — For 


damages & for costs—Priority.}—-Where dam- 
ages & costs are awarded against a co-resp. 
& petitioner takes out two judgment sum- 
monses against him, one in respect of the 
costs & the other in respect of the damages, 
an order will go in respect of the payment of 
costs first.—Re WINTER, Ev p. WILLIAMS 
(1927), 44 T. L. R. 41; 71 Sol. Jo. 1002. 


PART XXII. SECT. 1, SUB-SECT. 6. | amount be substituted therefor:— | satisfactory disclosure. The order was: 
—A, ee : Larosa the cloumetause al) ee pets onide . ene ror ieee 
, attend mak 6 materials for coming to a decision er attendance o © ebtor 

P ieos teres Le eal by eed as to the debtor’s ability to pay were | substituted. Rovat BANK OF CANaD 


from an order requiring 
certain amount per month, the debtor | have. directed 


having asked t @ much smaller / again at her own 
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er to pay a | not before the ct., & the order should | v. DiAMOND, [1930] 1 W. W. R. 809; 3 
the debtor a attend | D. L. R. 810; 38 Man. L. R. 585.— CAN, 
expense 


8 


8449. ddd. Annotation :—Consd. Re A Debtor, 
[1929] 2 Ch. 146. 

8451. Add. Annotation :—-Refd. Bundy v. Motor 
and Owner Drivers’ Assocn. (19380), 143 L. T. 

8451a. Notes — Necessity for 
PRACTICE Norte, No. 8484a, post. 


8459. Add. Annotations :—Consd. Re Blanchard, 
Ex p. Blanchard (1932), 101 L. J. Ch. 313. 
Folld. Re Hedderwick, Morten v. Brinsley, 
[19383] Ch. 669. 


8463. Add. Annotations :—Refd. Edwards v. Porter 
(1924), 41 T. L. R. 57; Green v. Weatherill, 
[1929] 2 Ch. 213; Townshend v. Child (1932), 
48 T. L. R. 5675 ; MacCarthy v. Agard, [1933] 





leave.| — 





2K. B. 417. 
8464. After this case add :— 
+See, now, Law Reform (Married 


Women & Tortfeasors) Act, 
s. 1 (d). 
8467. Add. Annotation :—Refd. Bundy v. Motor Cab 
Owner Drivers’ Assocn. (1930), 143 L. T. 334. 
8471. Add. Annotations :—Consd. Re Judgment 
Debtor (1935), 51 T. L. R. 524. Refd. 


1935 (c. 30), 


Nesom v. Metcalfe, [1921] 1 K. B. 400; Re 
Blanchard, “x p. Blanchard (1932), 48 
T. L. R. 480. 


8475. Add. Annotation :—Refd. Nesom v. Metcalfe, 
[1921] 1 K. B. 400. 


8479. Add. Annotations:—Refd. Nesom v. Metcalfe, 
[1921] 1 K. B. 400; Re Judgment Debtor 
(1935), 61 T. L. BR. B24, 


8480. Add. Annotation :—Refd. Nesom v. Metcalfe, 


[1921] 1 K. B. 400 


8484, Add. Annotations :—Consd. Nes:m v. Met- 
calfe, [1921]1K.B.400. Apld. Re Bianchard 
Ea p. Blanchard (1932), 48 T. I. kk. 480. 
Refd. He Judgment Debtor (1935), 51 'T. L. #. 
524. 

8484a. -+—(1) An instalment order made 
pursuant to Debtors Act, 1869 (c. 62), s. 5, 
shall be drawn up forthwith & notice thercof 
given by pltf. to deft. by registered post at 
the last-known address of deft. 

(2) The notice shall state the amount of the 
debt due, the costs of the summons, the 
amount & the period of the instalments & the 
day of the week or month on which the first 
instalment is directed to be paid. 

(3) Any subsequent application for the 
issue of a committal summons shall be accom- 
panied by a certified copy of the said notice 
to deft. together with a statement that no 
proceedings have been taken in respect of 
the instalment order, or in respect of the 
judgment or order on which it is founded in 
any ct. of inferior jurisdiction. 

(4) No office copy or other copy of the 
order, or notes of the hearings made in judg- 
ment summons proceeding shall be mace 
ae the EpeGel 3 eye a the judge: — 
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8459 li. ———.}—Permanent alimony, 
even though in arrears, ig not a debt 
& jo peeooment ator 
Debt Act, R. S. C., 8. 
McKay v. Mokuye 115331 3 aN. Ww. R. 
78; 47 B.C. R. 241.—CAN. 


ee 


sa. Who may make order for poumens 
—Not local master.)—BEAVER 


UMBER | —Mc 
Co., LrTp. v. BRENNER, [1929]2D.L.R. | D.L. R. 117 ; ; 


: IW. Ww. R. 583; 93, a R. 319. 


PART. XXII. _ 1, SUB-SECT. 6.— 


Rint ‘of PE eA ir ge the death 
of a judgment creditor, h 
trators must be added as plitfa. before 


Vol. V.—Bankruptcy. Cases 8449—8499a. 


PRACTICE NorTs, [1984] W. N. 72; 177 L. T. 
Jo. 241; 77 L. Jo. 239; [1934] B. & C. R. 18. 

8484b. Notice of order.J—-PRacTicE NoTr, No. 
84S4a, ante. 


8484c. Copy of order—Necessity for leave. }— 
PRACTICE NOTE, No. 8484a, ante. 


8485. Add. Annotations :—Consd. Nesom v. Met- 
calfe, [1921] 1 K. B. 400. Refd. Re Judg- 
ment Debtor (1935), 51 T. L. R. 524. 


8486. Add. Annotations:—Refd. Nesom v. Metcalfe, 
[1921] 1 K. B. 400; Re Judgment Debtor 
(1935), 61 T. L. R. 624. 

8487. Add. Annotation :—Refd. Re 
Debtor (1935), 51 T. I. R. 624. 


8494a. Non-payment of alimony.]-—It is not 
the province of the Ct. of Ch. to enforce by 
committal orders for payment of alimony 
made by the Divorce Div. Therefore, where 
a wife moved to commit her husband for 
non-compliance with an order to pay her £5 
a week, of which some £400 were in arrear :-— 
Held: to make a committal order at once in 
such a case was not the usual practice of the 
Oh. Div., & the right order was that the 
husbamd should pay £3 a week towards pay- 
ment of the arrears, the order made by the 
Divorce Div. still remaining in force.—te 
BLANCHARD, Ez p. BLANCHARD (1932), 101 
I. J. Ch. 818; 147 1. T. 222; 48 7. L. R 
480; 76 Sol. Jo. 450, C. A. 


Jurisdiction of Divorce Division. ]}— 
See, now, Debtors Act (Matrimonial Causes) 





Judgment 











Jurisdiction Order, 1932, R. S, & O., 1932. 
No. 503. 
8494b. ——— General principles.]|—Re JUDGMENT 


Depsror (1935), 51 T. LL. R. 524; 79 Sol. Jo. 
625; (1934-5] B. & C. RR. 197. 

8496a. Evidence of means—Sufficiency of 
evidence.]-~ Where a county ct. judge has 
made an order on a judgment summons for 
payment of the judginent debt by instal- 
ments, & a subsequent application is made for 
a committal order for non-payment of the 
instalments, the effective ‘‘ order or judg- 
ment’’ is the instalment order & not: the 
original judgment, & on the application tor a 
committal order the judge cannot make the 
order unless he has affirmative evidence of 
means since the date of the instalment 
order, & is not entitled to rely on the evidence 
previously given on the hearing of the 
application for the instalment order, nor on 
bis disbelief of debtor’s evidence denying 
means, unless there is reasonably direct 
evidence of means since the date of the in- 
stalment order.—NEsOM v. METCALFE, [1921] 
1K. B. 400; 90 L. J. K. B. 2738; 124 L. T. 
606; 37 T. L. R. 111, D.C. 


8496b. ——- Documents accompanying. ]—PRractTICE 
Notes, No. 8484a, ante. 


8499a. ——— Sumolency of evidence of 


ete we nee ne 


PART XXIL SECT. 1, SUB-SECT. 6.— 


sb. Attachment in default of payment 
—Notwithstanding assignment in bank- 

ruptcy.J—e GLENCROSS, JONES ¥, 
GLENCROAS (N. B.), [1929] 2 D. L. R. 
880.—CAN. 


PART. XXII. SECT. 1, SUB-SECT. 6— 








eath of credttor— 


is _adminis- 2 
sd. Stay of proceedinys—Antecedent 
debtor 


they can cane the judgment aa action by against creditor.J— 
v. WINSLOW, [1935] 2 | MORRISON v. af A Scher a 1W. W. R. 
8M. P. R. 552.—CAN. 423; 49 B.C. 
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* debtor’s means.) — Prohibition 
YDWARD v. WYVILL (1885), 2 T. L. R. 210, 


C. A. 


refused. ]— 


s. 5 


8501. Add. Annotations :—Apld. Re Blanchard, 


Lx p. Blanchard (1932), 48 T. lL. R. 480. 
Judgment Debtor (1935), 51 
Refd. Nesom v. Metcalfe, 


Consd. Re 
T. L. R. 624. 
[1921] 1 Kk. B. 400. 


8506. Add. Annotations :—Aplid. Morriss v. Winter, 
Refd. Copper Export 
Assocn. Inc. v. Mersey Docks & Harbour 
Board (1932), 48 T. L. R. 542. 


8513. Add. Annotalion :—Consd. Nesom v. Met- 


[1930} 1 K. B. 248. 


calfe, [1921] 1 K. B. 400. 


8514a. Renewal—Time for application.]—Every 
application for the renewal of an order of 
commitment if unexecuted must be made to 
the ct. or judge before the expiration of one 
year from the date of the making of such 


SEcT. 3 (p. 1044).—BANKRUPTCY OFFENCES. 
See, also, Bkpcy. (Amendment) Act, 1926 (c. 7), 


8534a. —-— Intent to defraud—Burden of proof.|— 
On the hearing of a charge against bkpt. 
under 1919 Act, s. 154 (4) (5), proof that deft. 


has been in possession of property to the 


value there specified does not throw upon him 
the burden of showing that he has not con- 
cealed or fraudulently removed any part of 
it after or within six months before the pre- 
sentation of the petition; 
during that period deft. has concealed or 
removed a part of his property to that value 


but proof that 


throws upon him the burden of showing that 


361 3 


order, & s0 on from time to time during the 


continuance of the renewed order.—PRACTICE 


Note, [1938] W. N. 249. 


8521. Add. Annotation:—Consd. R. v. 
Criminal Court JJ Ha p. L. Oe C., [1925] 


2K. B. 43. 





PART XXII. SECT. 2. 


k ‘i, ——- ——.}—TOoLe v. HENNE- 
Gant (P. E.1.), [1928] 3D. L. R.38.— 





k if, —-—.] — Fraudulent Debtors 
Arrest Act, RK. S. O., 1914 (c. 83), enacts 
that before a writ of ca. sa. will be 
issued, it must be shown that debtor 
has been guilty of an intent to defraud 
his creditors. Where debtor had 
assigned all his property for the benetit 
of his creditors & then left Ontario & 
had subsequently returned with the 
object of settling pltf.’s claim & had 
resided unmolested in Ontario for 
some time :-——Z/eld: no fraudulent tn- 
tont shown.—CANADA LUMBER Co, v. 
GAFFNEY, [1923] 4 D. L. R. 594.—CAN. 


k iii. —— Under Absconding Debtors’ 
Act, Wh. S. O., 1877 Ne 68)—Debt must 
be due when writ tssued.J—KYLK v- 
BARNES (1883), 10 P. R. 20.—CAN. 


sd. Altachment of aeroplane tem- 
porarily landed—I’or debt incurred in 
foreign domicil of parties—Invalid.)|— 
WILLIAMS v. COLUMBIA AIRWAYS, 
(1931] 2 D. L. R. 823.—CAN. 

af. Arrest of forciqner.jJ—A foreigner 
temporarily in Ontario against whom a 
judgment has beon obtuined in a 
foreign oct. cannot be urrested under 
Fraudulent Debtors Arrest Act, 
R. 8S. 0., 1927, as being about to quit 
Ontario with intent to defraud his 
creditors——RED STAR LABORATORIES 
Go. v. PABST, [1937] 4 D. L. R. 256; 
O. R. 864; 69 Can. C. C. 144.-—CAN. 


PART XXII. SECT. 3, SUB-SECT. 1, 


8534 iv. —— Prosecution—In what 
court.)—Upon u motion to quash the 
orders of a police magistrate on the 
ground that only a judge in bkpcy. had 
power to act in such a case :—ZlHeld: 
since the offence was an indictable 
offence it ought to be prosecuted & 
carried on under the Criminal Code 
like any other offence of a criminal 
nature, & motion dismissed.—kR. . 
Roy, {1923} 2 D. L. R. 1182; 39 Can, 
Crim. Cas. 347: ¢ C. B. R. 90.—CAN, 

8534 v. Who may be lable. )}— 
Avite ss one being the manager & the 
other an employee of a bkpt. co. were 
convicted for having concealed & 
fraudulently removed goods belonging 
to the bkpt.,; contrary to sect. 191 of 
Bkpoy. Act. The ground of appeal was 





8557a. Failure to keep account books.] 


in doing so he had no intent to defraud.— 
KR. v. BRIXTON PRISON (GOVERNOR), Ex p. 
SHURE, [1926] 1 K. B. 127; 05 L. J. K. B. 
134 L. T. 317; 
[1926] B. & C. R. 1, D.C. 


28 Cox, C. C. 126; 


Under 





1914 Act, s. 158, as amended by Bkpcy. 


Central] 


(Amendment) Act, 1926 (c. 7), s. 7, an 
omission to keep books of account though 
‘honest ’? may not be ‘ excusable.’’—R. v. 


DANDRIDGE (1931), 22 Cr. App. Rep. 156; 
1931] B. & C. R. 40, C.C. A. 


that no other person than the bkpt. 
could be indicted for any offence under 
that section :—Held: affirming that 
conviction, the offences created by 
sect. 191 of Bkpcy. Act were offences 
within sect. 69 of the Criminal Code. 
—Simcovitcn v. R., [1935] 8. C. XR. 
We D. L. R. 769; 63 C. C. C. 701.— 


qi. —— Prosecution an abuse of 
process.}—Where criminal proceedings 
against a debtor for fraudulent con- 
coalment are not taken in vindication 
of public justice but wholly because 
of his refusal to comply with a demand 
from his creditors to ‘‘ dig up_ the 
money or take the consequences,” the 
prosecution is an abuse of process 
which the cts. cannot countenance. 
The criminal cts. are not to be held 
in terrorem over alleged debtors.— 
R. v. BeLu (B. C.), (1929) 3 D. L. R. 
931; 2 W. W. R. 399; 51 Can. Crim. 
Cas. 388.—CAN. 

ti. —— —— ——.}—To justify a 
committal of a judgment debtor under 
Arrest & Imprisonment for Debt Act 
for concealing or making away with his 
property ‘‘in order to dufeat, delay 
or defraud his creditors or any of them,”’ 
a fraudulent intent must bo shown. 
Neither due & reasonable appropriation 
of property or income to the mainte- 
nance & health of himself & his family, 
according to circumstances, nor, of 
themselvos, improvidence or “* great 
carelessness ’’ in expenditure, import a 
fraudulent intent. Continuous wilful 
& extravagant squandering of debtor’s 
income in self-indulgenco might be 
carried to such a dogree as would 
manifest a fraudulent intention to 
contravene the etatute.—CUTLER 1. 
Cotrrer, {1921)1W. W. R. 686.—CAN. 

t ii. ——.}]—Afiidavits 
used on an application for a writ of 
attachment under Absconding Debtors 
Act, R. S.S., 1920 (oc. 58), 8. 3, alleging 
that defts. were “ badly involved ” & 
‘* financially embarrassed,’’ setting out 
& newspaper advertisement by defts. of 
certain chattels for sale & giving 
deponents’ opinions from their ‘* ex- 
perlene ’* in dealing with defts. that 
hey were attempting to sell with 
intent to defraud creditors :—Held: 
insufficient to justify ting the 
application.— CANADIAN BANK OF Com- 
MERCE v. KEnziz, [1923] 2 W. W. R. 
993.—-CAN. 
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t iii, —— J—ITTeld: the 
affidavit of pltf. stating merely that he 
had good reason to belicve & did verily 
believe that deft. ‘‘ has agsigned, trans- 
ferred & disposed of his personal 
Sd ea & effects by a bill of sale 
with intent & design to defraud his 
creditors ’’ was insufficient. The affi- 
davit mnust show “such facts & cir- 
cumetances as form the grounds of 
such beliefa,’*” as required by the 
K. B. Div. Rules. —Dow v. DAYMENT, 
[1923] 1D. L. R. 772; 32 Man. L. R. 
402; (1922) 3 W. W. I. 1119.—CAN. 

tiv. —— -J—On & prosecution 
under the Criminal Code, s. 417, the 
intent & not the effect is to be looked 
at, &, where the effect of a conveyance 
is merely to prefer one creditor over 
another, the intent to prefer uot being 
an intent to defraud, thore is no offence. 
—R. v. Crew, [1926] 4 D. L. R. 841; 
46 Can. Crim. Cas. 123; 59 O. L. lh. 
201.—CAN, 

coi, —-— Giving undue preference. )— 
A. convicted of a contravention of 
Insolvency Act, 32 of 1916, s. 139 (3), 
had shortly before he surrendered his 
estate made payments to two creditors, 
& there was no proof to rebut the in- 
ference that he intended to prefer these 
creditors :—Held: the conviction shoald 
be sustained.—R. wv. IsmMaiL (1920), 
App. dD. 316.—S. AF, 

sg. Making false  statement—A fter 
adjudication.|—An officer of a corpn. 
may be convicted of making a false 
statement, oven after adjudication, for 
the purpose of influencing creditors to 
accept a composition.—-R. v. MINDEN, 
{1935] 4 D. L. R. 309; O. R. 486; 
64 C. C. C. 309.—CAN. 


PART XXII. SECT. 3, SYB-SECT. 2. 


8544 ii. —— Insvlvency Act, 32 of 
1916, 8. 136 (3).}-—The offence created 
by this sect. consists in the disposal by 
insolvent otherwise than in the ordinary 
course of business of property which he 
has obtained on credit, & the jury 
should be directed to confine their 
attention to the mode of disposal of 
the property purchased on credit.— 
R. v. ABRAHAMSON (1920), App. D. 
283.—S. AF. 


PART XXII. SECT. 38, SUB-SECT. 3. 


8555 ii. —-—.}-—PaRAK ®. R. (1919), 
40 N. L. R, 328.—S. AF. 











8565a. ——- ——.]— R. v. 


8590a. 


60. Obtaining re 
—The criminal in 
offence created by the sub-sect., is 
the intent to cheat another out of a 





DORRINGTON 
ep. 1,C.0. A. 


(1927), 20 Cr. App. 


8587a. —-— Obligation to disclose bankruptcy abso- 


lute.|—The obligation imposed by 1914 Act. 
8. 155 (a),on an undischarged bkpt. to disclose 
his position to the person from whom he 
seeks credit is absolute. It is no defence 
that he took steps to have such information 
conveyed or that he had reasonable grounds 
to believe that it has been conveyed, if in 
fact it had not.—R. v. LEINSTER (DuUKB), 
[1924] 1 K. B. 311; 938 L. J. K. B. 144; 130 
L. T. 318; 87 J. P.191; 40 T. L. R. 33; 68 
Sol. Jo. 211 ; 27 Cox, C. 0. 574; 17 Cr. App. 
Rep. 176; [1924] B. & C. R. 78, C. 0. A. 


Sale of land & business to bankrupt— 
Purchase money payable by instalments.]— 
Plitfs. entered into a contract with deft. for 
the sale to him of the whole issued share 
capital of a private co. & of certain freehold 
premises. The contract provided that the 
purchase price or any unpaid part thereof 
should carry interest at 24 per cent. per 
annum from the date of completion & should 
be payable by weekly instalments of principal 
& interest of not less that £3, & if any such 
instalment sh:-uld be in arrear for fourteen 
days the unpaid balance of the purchase 
money should become immediately payable & 





Vol. V.— Bankruptcy. 


Cases 8565a—8645a. 


should be secured by a legal charge upon the 
freehold property. Pltfs. asked for rescis- 
sion of the contract) by reason of the fact 
that the purchaser concealed from them until 
after the execution of the contract the fact 
that he was an undischarged bkpt. :—J/eld : 
the entering into a contract in this form by an 
undischarged bkpt. is an obtaining of credit 
within sect. 155 of 1914 Act, & a contract 
so entered into by an undischarged bkpt. 
without disclosure of the fact that he is an 
undischarged bkpt. is unenforceable by him. 
Pltfs. were, therefore, entitled to an order 
for rescission of the contract & costs of the 
action. —DE Cnotsy v. Hynes, [1937] 4 All 
BE. R. 54; 81 Sol. Jo. 888. 


8593a. Time for giving information of bankruptcy.] 





If an undischarged bkpt. gives information 
to a creditor a reasonable time before he 
obtains credit) from him he is not within 
Bkpcy. Act, 1914 (c. 59), 8. 155. The in- 
formation need not necessarily be given at 
the moment of obtaining the credit.—-R. v. 
ZEITLIN (1932), 25 Cr. App. Rep. 168; [1933] 
B.&C. R. 69, C. CLA, 


8633a. Bankrupt guilty of gambling--- Severity of 


sentence.j|—R. v. Beewin (1926), 19 Cr. App. 
Rep. 1564, ©. C. A. 


Part XXIII.—Compositions and Schemes and Deeds of 
Arrangement. 


8645. Add. Annotations :—Apld. Re Ellis, 1 i925 


Ch. 564. Refd. Huddersfield Fine Worsteda 
v. Todd (1925), 42 T. L. R. 52. 


8645a. --— To entertain claim to enforce right 


adverse to deed—Creditor not entitled to 
benefit of deed.J|—In 1922 applt. entered into 
the employment of debtor as manageress of 
his business, & as a condition of such employ- 
ment she lent him a sum of £500 for the re- 
payment of which he gave her a charge on 
his sbare & interest in his business. In 1924 
debtor executed a deed of arrangement for 
the benefit of his creditors generally. The 
deed was expressed to be made between 
debtor of the first, the trustee of the second 


PART. XXII. SECT. 8, SUB-SECT. 4 is charged with indictable offences 
under Bkpcy. Act, s. 89, & orders to 
prosecute are made under sect. 93, the 
prosecution must be commenced & 
carried on under Criminal Code, & a 


pas car by fraud.) 
nt involved in the 


part, three named creditors of the third 
part, & ‘the several persons, companics, & 
partnership firms, being creditors of debtor, 
whose names & seals are set out & affixed 
to the schedule hereto, or who shall] otherwise 
in writing assent to these presents, herein- 
after called ‘the creditors’ ” of the fourth 
part. Applt., who refused to consent to the 
deed, applied under the above sect. for a 
declaration that she was entitled as against 
the trustee of the deed to a charge on all the 
share & interest, with the exception of 
chattels, of debtor in his business, & for an 
order that the trustee should hand over & 
execute such documents as might be necessary 


sf. Pight of creditor to lay charge.)— 
A ereditor may luy a charge, although 
the Bkpey. Act provides for an order 
for prosecution by the et. on the report 
of the trustee.—Livesr v. R., 11934) 


position of economic safety into the 
position of risk involved in ering 
credit ; it is not an intent to defrau 
another of some material thing. Tte 
prisoner delivered a motor car to the 
rosecutor for repair. By means of 
alse representations the prisoner n- 
duced the prosecutor to allow bim to 
take away the repaired car without 
immediate payment :—Held: an 
offence under the sub-section was 
established, & it was not necessary to 
prove an intent to defraud the prose- 
cutor of the money due for the repairs. 
—R. v. KELLY, [1934] V. L. R. 293 40 
Argus. L. R. 6.—AUS. 


PART XXII. SECT. 3, SUB-SECT. 6. 


sv. Procedure for a atlas & 
carrying on prosecution.}—Where bkpt. 


justice of the peace or police magistrate 
has Jurisdiction to receive the informa- 
tion, hold the prelirninary investiga- 
tion & commit for trial. Upon a com- 
mittal if the judge who made the order 
presides at the trial, he acta not asa 
judge in bkpcy., but as a judge of the 
Supreme Ct.—R. (KmMERY) v. Roy, 
[1923] 2 W. W. R. 400.—CAN. 


sy. Application for leave to prose- 
cule. J—hR. 7. Marcovitz & APPLEBAUM, 
11932) 4 D. L. R. 335; 58 CO. CO. C 
355.—CAN. 





66. -}—Order for leave to pro. 
ceed under sect. 195 of tS Act is 
not a condition precedent to prosecu- 
tion under sect. 191 (0) of Bkpey Act. 
—H. v. FELDMAN, [1933] 2 D. L. R 
257: O. R. 2543; 59 C, C. C.330.—CAN 
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e 
e 


4D. L. RR. 587; 62 0. C. C. 155,—CAN. 


PART XXII. SECT. 3, SUB-SECT. 8. 


sk. lteview of penaltics.|---Penalties 
for bkpcy. offences held inadequate & 
rovicewed,-—-R. uv. WEBBER, [T9357] 2 
DL. Ro. A999; 11M. BP. RR. 4485) 68 
Can. ©. CG. 45.—--CAN. 


PART XXIII. SECT. 3, SUB-SECT. 1. 


sw. Meeting duly aummoned not held 
—~Meetiny held on following day—- No 
proper adjournment of first Area 
—Held: the mecting was uwregular & 
business done veld, because the first 
proposed meeting was not. adjourned 
according to the rules.—He WHOLESALE 
Grociks, Lrp., [1923] 2D. L. RR. 49): 
8 C, B. R. 650.—CAN, 


PART XXIII. SECT. 3, SUB-SECT. 2. 8684 iv. 


wife of bkpt. is not barre 


tion to wind up ber husband’s estate 
under a dead of arrangement, although | may be composed pe part] 
the effect of the resolution is to prevent | than $25 

the election of a trustee.—MACNAUGHT 
es ee [1927] 8S. 


8677 il, —— 
company. }—A proxy noed not be un 
the co.’s seal, unless expressly required 
by the Act of incorporation, or by the 0 
articles of assocn.; if it is so required | man—Jtights of creditor who has not | PART XXIII. SECT. 5, SUB-SECT. 1. 
the burden of establishing aie necessity | filed proof at time of 
creditor is entitled to exercise his rights | scheme of arrangement, though ap- 

rovided he has duly proven his claim | proved by the ct. & by statute binding 

Pees Act & | on all the creditors, is at bottom only 
hearing of the | a contract between the parties. 

gece poe Cred itore’ rights are only. suepended 
on ere 

he is an officer or employee of the co. Fi such proof, provided that the creditor | jg rio Obligation: leeal ony moral? which 
unreasonably in | can debar the composition creditors, if 
the chairman enould Wooly’ Aes permut ser yale oC BBREy. Re irre the composition has been annulled, 

® person name ere o vote.— | TON REENSHIRLDS, LTD. f cl 0 
Rergon named therein to vote — | Tox & gragygarerpe, Lrpy, (9A) | from claiming to rank on the assets of 


is oe the person alleging 


the name of the person who affixes the 
signature of the co. & who so describes | appeal. The ct. ma 
himself that the chairman can conclude 


in prima facie evidence of authority, & 


1923} 4D. L. R. 986; affd.,250.W.N- | gaged 
59.—CAN. vid 
8682 ii, —— 


. W. R. 158.—CAN. 


for the purpose of transferring the share & 
interest to applt. The registrar in bkpcy. 

dismissed the application on the ground that 
he had no jurisdiction under the sect. to 
entertain it. On appeal:—Held: (1) the 
object of the sect. was to provide a trustee 
or cestui que trust under a deed of arrange- 
ment with a summary means of obtaining a 
determination of questions arising in the 
administration of the trusts of the deed 
similar to that provided by originating 
summons in the Ch. Div. under R. 8. C. 
Ord. 55, r. 3; (2) appit. was not a creditor 
entitled ‘to the benefit of the deed; creditors 
so entitled were those defined as such by the 
deed, & applt., not having assented to the 
deed, did not come within that category ; 
(3) applt.’s claim was not for the enforcement 
of the trusts or the determination of any 
questions arising under the deed within the 
above sect., but was a claim to enforce a 
right adverse & paramount to the deed.— 
Re Evxis, [1925] Ch. 664; 41 T. L. R. 474; 

sub nom. Re Evxis, Lax Be p. MYTTENAERE, 04 
L. J. Ch. 239; [1925] B C.R. 81; sub nom. 


Re A DEED OF ARRANGEMENT (No. 9 of 8683a. 


1924), 183 L. T. 306, C. A. 


nono: Under 1914 (Deeds) Act, s. 11—To extend, 


time for giving security py trustee.]—The 
registrar has no jurisdiction to extend the 
period of seven days, allowed by above 
sect. within which the trustee under a deed 
of arrangement must give security in the 
prescribed manner.—Re EARLY, SMITH & 
PavEY, Ea p. TRUSTEE (1928), 98 L. J. Ch. 
34; [1928] B. & O. R. 118. 


sa Proposal in writing under 1914 Act, s. 16— 


Necessity for signature by debtor.) — At 


a meeting of creditors of a debtor against | 8758. 


whom a receiving order had been made a 


Cases 8645a—8764. ENGLISH AND Empire Dicest SUPPLEMENT. 


proposal was not signed by the debtor him- 
self but by his solrs. On behalf of the 
debtor a certificate by an eminent physician 
was exhibited to an affidavit, in which it was 
stated that the debtor was “still so seriously 
il] as to make it quite impossible for him to 
discuss any matters of business, & that any 
attempt to explain to him business details 
or proceedings would have a serious & 
possibly a fatal effect upon him ”’ :—Held: 
no proposal for a composition had been 
lodged by the debtor within 1914 Act, 
s. 16 (1); the words ‘“ signed by him ”’ were 
explicit; there was no ground for altering 
the words of the statute or giving to the 
statute a judicial interpretation which would 
e effect be an amendment or alteration of its 

lain terms.—-Re BLUCHER (PRINCE), Ex p. 

EBTOR, [1931] 2 Ch. 70; 47 T. L. R. 19; 
74 Sol. Jo. 785 ; sub nom. BLUCHER (PRINCE), 
Re, DEBTOR v. OFFICIAL RECEIVER, 100 
L. J. Ch. 292; 144 L. T. 152; [19381] B. & 
O. R. 1, 0. A. 


8665. Add. Annotation :-—Refd. Everett v. Griffiths, 


(1924) 1 K. B. 941. 
Chairman not bound by decision of 
previous chairman.]|—Held: on the con- 
struction of Sched. I., rule 14 of 1914 Act, the 
decision of the chairman of the first meeting 
to admit or reject a proof for the purpose of 
voting is not binding, & that the chairman at 
each subsequent meeting has the power to 
admit or reject the proof.—e Potts, Ex p. 
ETABLISSEMENTS CALLOT & Dt SCHRIJVER 
v. LeonarpD Tuspsps & Co. & OFFICIAL 
RECEIVER, [1934] Ch. 356; 103 L. J. Ch. 
115; 150 L. T. 456; 50 T. L. R. 193; 78 
Sol. Jo. 103; [19338] B. & C. R. 217. 

Add. Ainatalion: -—Refd. Sevenoaks U. D.C. 
v. Twynam, [1929] 2 K. B. 440. 





proposal for a scheme of composition was | 8764. Add. Annotation :—Refd. Re Gregory, Ex p. 


submitted on behalf of the debtor. The 





m i. —— Wife of ban krupt.| —The 1921 (ce. 17), 








roxy which atin ne be signed 
e co., under which is subscribed n accordance 


Proxy for oe m ae for at than $25_may et — 
¢ BLUEBIRD FASHION SHOPS, LTD., ‘ 
er | (1991) 59 D. L. R. $49.—CAN. Act, ss. 99 (1), 101 (1).—Re OakkiIE, 


sa. Appeal from decision of chair- 
meeting. }-—A 


Rules prior to the 
hearing of the appe 


has not elayed 


Norton, ree Ch. 65. 


-}-—-Since Bkpecy. Act, | SHIELDS, , Lrp., oe (1924) 4 D. L. R. 1227; 
12, Bkpcy. Act, 1919 [1924] 3 W. W. R. 587.—CAN. 

by her | (c 36),5.1 (3) must be construed as sd. 
status as wife from voting on a resolu- | Meaning that in the calculation of | Objection at meeting.}—Held: not a 
proved debts, the two-thirds in value condition precedent—Re ARTHUR 
feed ae ate: FuEL Co. (Man.), (1927) 1 D. L. R. 
creditors whose claims are less than oao8 eat ty ae Aah CAN: 


C. 285.— tae e AGE, 10k8. Sar ae Se —Corpns. must vote at tocotings of 


That creditor entitled to vote— 





sf. Method of voting—Corporations.] 


creditors by depositing signed proxies 
with the custodian, under kpcey. 


[1936]1 D. L. R. 455; O. R. 28.—CAN. 


ak. Effect of.}— A composition or 


the estate pari su with ¢he creditors 


GREENGUIELDS. Lrn., [1924] 4 D. L. R. | 587.—CAN, whose cl ave arisen since the 
1227; [1924} 3 W. W. R. 587,—CAN. sb. ——— On technical grounas— | composition.—Re Lipson, [1924] 3 
objection before | D. L. R. 761; 55 O. L. R. 215; 24 


8682 i. ——— In respect of what debts | Necessity to raise 
—Unliquidated damages.|—-Where there | decision 

is a claim for unliquidated damages, | Re McCousrery, 
they must be assessed before the | GREENSHIELDS, LTD., lag tuk L. R. | thee upon real assets of debtor, re- 
claimant can have any right to vote.— 7.—C 


ANDREW MOTHERWELL ESTATES, 8c. 








Re STRATTON & sm. 
227 ; bly 3 W. W. 


——.}—Held: | had a right. of *p 
valuation by the ot. a condition pre- | of the tae eee 
cedent.—Re ARTHUR FUEL Co. (Man.), | would not 
1927] D. L. R. 646; [19237] 1 | joinder Tas non-substitution. — Re 
MoCovusrey, Re STRATTON & GREEN- S.C C. R. 218. 
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given— Discretion of court.}— | O. W. N. 382.—CAN 





.}—Held: a judicial hypo- 
AN. | sulting from registration, was post- 


lication re ee to be | poned to an. authorised assignment 
Al eeituted as @ llant.}— | subsequently made by debtor for the 
Not allowed, since the latter creditor | benefit of his creditors.—RoyvaL BANK 
& the righte | oF Canapa v. LARUE, [1928] A. C. 

ee to ie ded | 187; 97 L. J. P. C. 493; 1338 L. T. 
by the non- bet. 


d. 8. C. sub, nom. BELANGER, 
a YAL Bank or CanabDa, {1926} 
~— CAN. 


8768. Add. Annotations :—Refd. Re Ellis, [1925] | 
Huddersfield Fine Worsteds v. 


Ch. 564; 
Todd (1925), 42 T. L. R. 52. 


8771a. Unstamped deed—Admissibility in evidence 





To prove non-registration.|— Re SHaw, Ex p. 
OFFICIAL RECEIVER, No. 434a, ante. 


8772a. Under 1914 (Deeds) Act—Necessity for 


8778a. —— 


assent of majority of creditors—How mafority 
calculated.}—A debtor gave his sister a 
power of attorney authorising her to execute 
a deed of arrangement for the benefit of his 
creditors & to make any affidavit necessary 
for registering the deed. The deed was 
accordingly executed by her as his attorney 
under the power, & she also made the 
affidavit required by 1914 (Deeds) Act, s. 5 (1), 
to be made ‘‘ by the debtor ” on the registra- 
tion of the deed stating the total estimated 
amount of property & liabilities included 
under the deed & the names & addresses of 
the creditors. There were ninety-six creditors 
in all, of whom sixty-eight were for sums over 
£10; twenty-five of the sixty-eight did not 
assent to the deed within the time required 
by the Act; forty-three with debts over £10 
& twenty-eig!:t with debts under £10 assented. 
The debtor escaped bkpcy. proceedings by 
reason of the execution of the deed & after- 
wards recognised it & concurred in the trustee 
acting under it. He subsequently made an 
application for a declaration that the deed 
was void. No creditor was made a party to 
the application, it being addressed to the 
trustee of the deed alone :—Held: (1) the 


deed had received the assent of the majority. 


of creditors in number within sect. 3 (5) of the 
Act, inasmuch as for the purpose of the 
section creditors whose debts amount. to sums 
not exceeding £10 are not to be revxoned 
either in calculating the total number of 
creditors or the majority in number; (2) in- 
asmuch as the creditors did not, under the 
power of attorney, gain any control over the 
debtor’s property or business, it was not in 
itself a deed of arrangement’ within 
sect. 1 (2) (e) of the Act, which required 
registration in order to be valid.—Jie WILSON, 
[1916] 1 K. B. 382; 85 L. J. K. B. 329; 134 
L. T. 82; 32 T. L. R. 86; 60 Sol. Jo. 90; 
{1916] H. B. R. 17, D. C. 


-]—In 1904 debtor who was 
heavily indebted, & against whom bkpcy. 
proceedings were pending, signdéd an instru- 
ment under which a trustee was to receive 
the whole of debtor’s income &, after making 
certain deductions, to distribute the balance 
among the creditors, & in consideration of 
the arrangement the creditors agreed that 
all proceedings in bkpcy. or otherwise were 
to be stayed & to accept payment of their 
debts by instalments & to release debtor 
from all claims or demands in respect of their 
debts. The instrument provided that no 
document’ executed by debtor should be 
registered under the above Act. A number 
of the then creditors including appct. assented 
to the instrument, which was never registered 
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under the Act. The arrangement was carried 
out until the death of debtor, which occurred 
in Nov. 1918, appct. receiving pro rata 
amounts on his debt between Aug. 1905, & 
July, 1917. The debt carried interest at 
4 per cent. & the payments under the arrange- 
ment to appct. were not sufficient to cover 
the interest so that an amount exceeding the 
original debt was still owing to appct. In 
Feb. 1919, an administration order under 
1914 Act, s. 130, was made upon a creditor’s 
petition for the administration of deceased 
debtor’s estate as being a person who had 
died insolvent, & the estate was being 
administered by the official receiver. At the 
time of debtor’s death there was in the hands 
of the trustee under the instrument a sum 
of £465 8s. 3d. which the official receiver 
claimed on the ground that it formed part 
of the general estate of debtor, & the trustee 
paid the amount to him upon the terms that 
the official receiver was to be in the same 
position as he would have been if the money 
had remained in the trustee’s hands. On a 
motion by appct. for a declaration that the 
£465 88. 3d. was held by the trustee on behalf 
of the assenting creditors, including appct., 
was divisible amongst them, & that appct. 
was entitled to prove in the administration 
of the estate for the balance due to him 
from debtor after giving credit for all sums 
received or receivable under the arrangement : 
Held: (1) the instrument was a deed of 
arrangement within 1887 Act, 5. 4 (2), upon 
the ground that it was an assignment of 
property by debtor for the benefit of his 
creditors generally & also upon the ground 
that it was an agreement for a composition ; 
(2) not having been reyistered it was void 
under sect. 6 of the Act; (3) as the instru- 
ment was void it created no trust for the 
benefit of the creditors, & the trustee under 
the instrument held the £465 88. 3d. to the 
use of the official receiver as the representa- 
tive of debtor, & was bound to repay it to 
him; (4) as the only direction to apply the 
money received by the trustee was contained 
in the void instrument & all parties knew & 
acted upon the assumption that it was in- 
valid, deceased debtor would not have been, 
nor was the official receiver ag his repre- 
sentative, estopped from setting up its in- 
validity & claiming from the trustee any 
money still in his hands; (5) equally there 
was no estoppel which prevented appct. 
from setting up the invalidity of the instru- 
ment & proving in the administration for 
the balance due to him from debtor; (6) as 
the instrument was void the release of the 
debts it contained was of no effect; (7) as 
under the instrument there was only a pro- 
vision for payment to the creditors of debtor’s 
income so long as he lived, no promise to pay 
the balance of the debts could be implied 
from the payments which had been made 80 
as to take the debts out of the operation of 
the statutes of limitation, & appct.’s right to 
prove in the administration for the balance 


Cases 8768-—-8778a 








sp 


30; 


PART XXIII. SEC. 5, SUB-SECT. 2.— 
st. Under Bankruptcy Act—Deed of 


. Authorised assignment by Hoa 
ner on behalf of firm — No authority by 
other partner.|\—Held : 
Squires BROTHERS, [1922] 3 W. W. R 


invalid.—re | until registrati 
68 D. L. R. 571.—CAN. 


assiymment.}—The title of an assignee 
is not complete as against third persons 
on.—TOWERS v. SOLO- 
MON, ye 1 W. - R. 10773; 2 
G. B. 579.—CAN. 


PART XXIII. Sect. 5, SUB-SECT. 2.— 
sa. Necessity for.}-—An assignment 
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under Bkney. Act must be accepted 
for registration though not accom- 
anied by the affidavit provides for 
by Homesteads Act, 1920, 6. 7, & by 
Assignment Act, 8. Ta.—Re LAND 
ViTLes AcT, Re CiTY GaRaGe & 
MACHINE Co., LTD., (1921) 1 W. W. Ml. 
371; 69 D. L. R. 416; 10 B. R. 
412.—CAN. 


Cases 8778a—-8789. ENGLISH AND EMpirE Digest SuPPLEMENT. . 


due to him was therefore barred.—Re LER, 
ke p. GRUNWALDT, [1920] 2 K. B. 200; 89 
L. J. K. B. 364; 123 L. T. 313; [1919] 
B. & C. lt. 287. 

Annotations :—As to (3), (4), (5) & (6) Consd. Re A Bank- 
ruptcy Notice, [1924] 2 Ch. 76. Reld. Huddersfield Fine 
Worsteds v. Todd (1925), 42.T. L. R. 52. 

8782a. Assignment of property to trustees for 

benefit of creditors—Assignment not to be 
registered.|—He A BANKnurtcy Notice, No. 
797a, ante. 

8782b. —-— Authority to realise trader’s estate & 

to apply proceeds in payment of creditors.] 
A letter signed by debtor in the following 
form: ‘I hereby authorise you to realise 
my estate including stock-in-trade, book 
debts, furniture, & all other assets & to apply 
the proceeds first in payment of the costs, 
charges, & preferential claims, etc., & 
secondly to pay the balance to my creditors 
pro rata”’:—Held: (1) not an “ assignment 
of property ’ within sect. 1 (2) (a) of the 
above Act; (2) not a deed of arrangement 
within sub-sect. 1.—Lipron (B.), Lrp. v, 
BELL, [1924] 1 K. B. 701; 40 T. L. R. 163; 








sub nom. LIpfoNn (B.), LTo. v. BELL, HAYES v.- 
BELL, 93 L. J. K. B. 563; 130 L. T. 749 


68 Sol. Jo. 521; [1024] B. & C. R. 82,C. A. 


8782c. Document discharging debtor—Con- 
Stituting assignment for benefit of creditors 
generally.]|—Vitt.’s claim was for £148, the 
amount of two bills of exchange drawn by 
pltf., accepted by deft. & dishonoured on 
presentation. Deft. pleaded in his defence 
that the cause of action was merged in a deed 
of arrengement executed by him in favour of 
creditors. By that document the consenting 
creditors of deft accepted the following terms 
for the settlement of all debts owing by deft. 
to them: “ (1) all the goods which have been 
removed from M.’s office & given to M. & Co., 
in trust on behalf of creditora, should be 
handed over to the creditors ... (2) M. 
undertakes to pay to the above trustee for 
the creditors £80 payable ... (3) M. also 
undertakes to pay on his own account 
(certain creditors named therein) who ghall 
be excluded from the list of the general 
creditors. I agree to these terms ”’ :—AHeld : 
the agreement was for the benefit of three or 
more creditors, made by a debtor who was 
at the date of the execution of the deed 
insolvent, & was a deed of arrangement 
within sect. 1 of the above Act, & was void 
owing to non-registration.—LANDSBERG v. 
MENDEL, [1924] W. N. 46. 





8782d. ——— Deed of arrangement made by Insolvent 
debtor.}—A debtor, who was insolvent, under 
a scheme for the composition of his debts, 
which amounted to about £150,000, en- 
tered into a deed of arrangement with his 
creditors under which he agreed to pay 
his trade creditors, including pltfs., a 
composition of their claim, together with 
certain profits out of his business up 
Apr. 30, 1926, & he covenanted to carry 
on that business up to that date, the creditors 
covenanting to release him from the full 
amount of his liability. Some of his creditors, 
whose claims amounted to £150 were not 
parties to the scheme or deed, &, acting 
under legal advice, debtor did not register 
the deed. After paying his trade creditors, 
including pltfs., a small portion of the com- 
osition, debtor sold his business & entered 
nto another scheme of arrangement with his 
creditors, to which pltfs. refused to be 
parties, & they sued for the original debt 
owing to them, less the amount which they 
had received under the composition :—Held : 
(1) the deed came within Deeds of Arrange- 
ment Act, 1914 (c. 47), 8. 1 (1) (0), &, not 
being registered, was void; (2) pltfs., who 
had assented to the deed, were not estopped 
by such assent from denying the validity of 
the deed; (3) assuming that they were so 
estopped, debtor, by selling his business 
before Apr. 30, 1926, had not fulfilled the 
conditions of the deed under which he would 
be released from his original liability, & 
therefore pltfs. were relegated to their original 
rights & were entitled to succeed on their 
claim. The authorities on the doctrine of 
estoppel as applicable to deeds of arrange- 
ment considered. — HUDDERSFIELD FINE 
WorsTeps, Lrp. v. Topp (1925), 184 L. T. 
82; 42 T. L. R. 52. 

8782e. Power of attorney by debtor—Autho- 
rising third party to execute deed of arrange- 
ment.|—-Re WILSON, No. 8772a, ante. 


8782f. Deed by debtor resident in Scotland. ]—— 
Re PILKINGTON’sS WILL TRUSTS, PILKINGTON 
v. HARRISON, No. 5936b, ante. 


8787. Add. Annotations :-—Refd. Re Ellis, [1925] 


Ch. 564; WUuddersfield Fine Warsteds v. 
Todd (1925), 42 T. L. R. 52. 


8788. Add. Annotation :—Refd. Huddersfield Fine 
Worstétlis v. Todd (1925), 184 L. T. 82. 


8789. Add. Annotation :—Refd. Re A Bankruptcy 
Notice, (1924] 2 Ch. 76. 








PART XXIII. pesca SUB-SECT. 1,— 


Non-assenting creditors 








fi. 

_ not opposing.)/—Re Howr, [1921] 20 
O. W. N. 244; 59 D. L. R. 457; 1 
C. B. R. 482.—CAN. 

i, —-— -—~-.|-—The et. Is not 


empoweréd to turn ano arrangement. 
matter into bkpey. solely because the 
arranging debtor at the second private 
sitting has. failed to obtain the requisite 
majority of his creditors to support 
An BSC esa ate CO. & L., [1937] 1. R. 
o2).---IR. 


8810 |. Reasonable security pro- 
vided.}—-In a composition scheme, if 
ono of the oreditors obtains an ad- 
vantage ovor the others the ct. will 
sorutiniso the scheme very closely. 
Where under a schome al] the creditors 
would receive more than 50 per cent. 
& it was reasonable & provided for 
mmediate payment of all but one of 
the creditors, but the oreditor who 





financed the scheme would be entitled 
to be paid in full, the ct. ratified the 
composition as the most advantageous 
that could be proposed.— He GARDNER, 
ke p. Crort & Sons, Lrp., [1921) 19 
O. W. N. 25; 59 D. L. R. 555; 1 
C. B. kt. 424.—CAN. 


8811 i. Whether bound to refuse to 
approve— Fraudulent conduct.}—The ct. 
will approve of a compromise between 
debtor & his creditors which is in the 
best interests of the oroeditors, even 
where debtor has obtained credit by 
falso & fraudulent - representations, 
where debtor oy his discharge is not 
relieved from liability for the full 
dlaim of a oreditor from whom be 
obtuined credit by fase & fraudulent 
representations, & he is stil) HNable to 
prosecution.—Re CHMELNITREY, [1922] 
3W.W.R.114; 68 D.C. R. 492.—CAN_ 

sb. Power of registrar—Limited {to 
approval or rejection.}—-The Bkpcy. 
Act contains no provision which 
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enables the ct. to modify or change the 
proposal: it must either approve or 
reject the same.—MARTIN v. RIMAN, 
[1931] 1 D. L. R. 773; 66 0. L. R. 
304.—CAN. 


PART XXIII. SECT. 6, SUB-SECT. 1.—B 


8825 ii. .j—Where the 
judge refused to sanction an arrange- 
ment ou the ground that there was 
evidence of reckless, not to say dis- 
honest, trading on debtor’s part for 
some years previous: & he adjudged 
debtor bkpt.:—Held: on the facta, 
there was no sufficient ground for 
overrniing the wishes of the majority 
of the creditors accepting debtor’s 
proposal for an arrangement, & the 
order of adjudication roust be dis- 
charged. Principles which should 
guide the ct. in dealing with arrange- 
ments under Irish Bkpt. & Insolvent 
Cy (1926) I. . 14.—IR. 








8869a. 


PART XXIII. SECT. 6, SUB-SECT 2. 


8843 iv. 
stances under Bkpcy. Rule, 68 (2), the 





Creditor with contingent claim.|—C., 
a debtor, in Oct. 1936, entered into a deed of 
arrangement with his creditors under which 
a certain lease, of which he was an assignee, 
was not assigned by was to be held by him 
on trust for the trustee of the deed. In the 
assignment of the lease to C. there was a 
covenant by him with the assignors (who were 
appct. & one D.) & with each of them to 
pay the rent & perform & observe the cove- 
nants on the part of the lessee & to keep the 
assignors effectually indemnified against all 
actions claims & demands whatsoever by 
reason or on account of the non-payment of 
the rent or the breach, non-performance or 
non-observance of the covenants or con- 
ditions or any of them. The lease had been 
assigned to appct. & D. by the original 
lessees, & in the deed of assignment to appct. 
& D. there was a covenant with the original 
lessees to the effect that the covenants implied 
by Law of Property Act, 1925 (c. 20), s. 77 (1), 
para. (c), should be incorporated in the deed— 
namely (inter alia) at all times to perform 
& observe the covenants contained in ‘the 
original lease, & to keep the original lessees 
indemnified i:: respect of any breach of such 
covenants. Appct. had assented to the deed 
of arrangement entered into by the debtor 
with his creditors, but the deed did not con- 
tain any provision, in the trusts for the dis- 
tribution of the debtor’s property among the 
creditors, incorporating the bkpcy. pro- 
visions relating to the distribution of the 
property & assets of a bkpt. 
to be a creditor of the debtor under the terms 
of the deed of arrangement. He alleged that 
he might be called upon by ¢i:stic of the 


-}—In special circum- 





may sot aside a composition, 


Appct. claimed. 
8929a. 


tion be «soproved in part only, 1.e. 
as to that pornton which releases only ment was duly registered by the 
the bkpt. with respect to his provable 
debts, where th: effect of 
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covenants incorporated in the assignment to 
him to indemnify the original lessees (the 
assignors to him) against any liability they 
might be under to the lessors, & that, if he 
were to be so called on, the debtor in his turn 
would be liable to indemnify him, & claimed 
that such a contingent liability on the part of 
the debtor was a ‘‘ debt ”’ within the neaning 
of the deed of arrangement, & that he 
(appct.) was a ‘‘creditor’’ of the debtor 
within the meaning of the deed in respect 
thereof :—Held: there was nothing in the 
deed of arrangement which would enable 
the ct. to construe ,the words ‘ creditors,” 
‘“ debtors’ or ‘‘ debts” in the deed in any 
wider sense than was ordinarily attributed 
to those words in order to bring any one who 
might have a contingent or future claim 
against the debtor within the scope of the 
deed. The motion therefore would be dis- 
missed.—Re Cassnh, Lae p. RoBinson  v. 
Truster, [1987] Ch. 405; 106 L. J. Ch. 348 ; 
sub nom. Ie CASSE, RORINSON v, Griaa, [1937] 
2 All E.R. 710; 157 L. T. 528; [1936-7] B. 
& ©. R. 155. 


8872. Add. Annotations :—Apld. Lazard Bros. & 


Co. v. Brooks (1932), 37 Com. Cas. 224. 
Refd. Re Griffiths, Jones v. Jenkins, [1026] 
Ch. 1007; IT. R. Comrs. v. Raphael, FoR. 
Comrs, v. Ezra, [1205) A. C. 96. 


8882a. ——-.]—FLoweR wv. Lyme Reats Coren., 


No. 1775a, ante. 


8923. Add. Annotation :--Refd. Re GriMliths, Jones 


v. Jenkins, [1926] Ch. 1007. 
Debtor expecting executlon—-Deed 
BrAMipare (1833), 6 





valid.|—BoOwEN _ v. 
1» & P. 140. 


not exceod $1,500; & this assign: 
assignees. By transfer dated tn Apr. 


oing so 1912, P. transferred all his right, title 


although it has been ratified. & may 
order bkpt. to make another which 
will provide greater security for the 
creditors. But where a composition 
has been ratified, & is a reasonable & 
fair attempt to pay creditors as much 
as possible, there can be no grounds 
for setting it aside.—RORENTHAL v. 
Hopr & Hart (1922), 67 D. L. R. 628; 
24 Q. P. R. 120.—CAN. 


ai. —— Prior to bankruptcy.}— 
Paras. q. & r. of sect. 191 of eardad i 
Act, referring to false statements in 
writing, apply to false statements 
which the debtor may have made after 
he had been adjudged bkpt. There- 
fore, the refusal by the Bkpcy. Ct. to 
approve a proposal of compromise, on 
the ground that the debtor had know- 
ely mado false statements to resp. 
bank, but prior to his Pepoee was not 
justified under sect. 16 (2) of the Act. 
— ELECTRIC MoTOR & MACHINERY Co., 
Lrn. v. DucLos & BANK OF MONTREAL, 
[1932] S.C. R.634:4D.L. R. 81.—CAN. 

sf. Absence of information & under- 
valuation.|}—Held : the proposal was not 
* reasonable & proper.”’—Re Gaston, 
{1922} 21. R. 179.—IR. 

sh. a stata re giving discharge 
against all creditors & persons not in 
bankruptcy.J}—A  propored composi- 
tion with a bkpt.’s creditors which 
provides for the discharge of, not only 
all the provable debts of the bkpt., but 
also of all claims of whatsoever nature 
of all creditors against the bkpt. & 
also against persons who are not in 
bkpcy. (in the present instance, the 
directors, officers & employees of the 
bkpt. co.) is not one which the ct. can 
approve; at least, in the absence of 

e reonal assent thereto of eve 


c r. Nor such a composi- 


would be to give a guarantor of per- 
formance of the composition only part 
of that which he stipwated for as 
consideration for his guarantec.—Jie 
KERN AGENCIES, LTp. (No. 2), [1931] 
2 W. W. R. 633.—-CAN. 


PART XXIII. SECT. 6, SUB-SECT. 5. 


8860 ii. —-—- ——.}—ite C., No. 
8825 il, ante.—IR. 
8865 i. Enhanced value of 





asseis.}—An offer of a composition was 
passed by the requisite majority of 
creditors, & confirmed by the ct. 
Later, the property was sold for a 
price which considerably increased the 
assets. An opposing creditor then 
applied for an order setting aside the 
arrangement :—Held > a composition 
passed by the requisite majority of 
creditors & confirmed by the ct. cannot 
be upset except for fraud.— Re Q., AN 
eas ake EBTOR, [1923] 2 JI. R. 


sk. Who moy appeal—Trustlee.}— 
An appeal lies by a trustee in bkpcy. 
from an order refusing to ep prore a 
proposal for a composition with credi- 
tors.—He KERN AGENCIES, LTpD., (1931) 
1W.W.R. 629; 2 D.L. R.614.—CAN. 


PART XXIII. ee 8, SUB-SECT. 3.— 


k (p. 1090) 1. ——.]—Re CoBpoura 
FKFeL_r Co., Fx p. Weaver, [(1925) 2 
D. L. R. 997; 5 C. B. KR. 622.—CAN, 

t(p. 1090) 1. —-— Homsatead lands— 
Claim uf lh hk not filed—Sale of 
homestead lands.j)—FP., in Jan. 1912, 
executed an assignment for the benefit 
of his creditors of all his property except 
two lote of land on which he & his 
family lived, the value of which did 
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& interest in the two homestead lots to 
Itf., for value; & P.’s claim to the 
ots as exoinpt from seizure & sale under 
execution wos admitted in writing 
by his assignees. P.. however, did not 
file a claim of exemption within thirty 
days of the registration of the assign- 
ment; @& the registrar refused to 
register the transfers, on the ground 
that I’. had no right to doal with the 
land, because of his fullure to file a 
claim of exemption within thirty days 
under Land JVitles Act, R. S. Sask. 
1909, c. 41, 8. 117:-—HAfeld: this 
statutory provision was not applicable, 
in the circumstances atated, the 
registrar should be directed, under 
Land Titles Act, 8s. 150, to register the 
transfers as if the assignment had not 
been registered.—LBAcCH v. WAULTAIN 
(1913), 24 W. L. R. 1545 4 W. W. RR, 
484; 11 D. L. R. 238.—CAN., 


8). Judgment.}—Under an  assign- 
mentin trust for the bonefit of creditors 
of all the assignor’s property the 
assignee is entitled to an assigmnment 
of a bend whicb a purchasor under an 
ugrecinent of sale with the assignor 
has entered into to protect the assignor 
against his (the purchaser’s) default 
under the agreement, &, if before such 
assignment of the bond the assignor 
hax obtained judgment on it, the trustce 
has a right to an assigument of the 
judgment.—HRe Wirscut ov. ALTON, 
INTERIOR TrRUusT Co. v. MACKENZIR, 
(192514 D. L. R. 695; (1925) 1 W. W. 
R. 429: 34 Man. bL. . 650; 6C. B. R. 
545.—CAN. 


so. Assigned property—Collection Act, 
R.S.N.S., 1923 (c. 232).J—Re PoLson, 
TRUSTEE v. THOMPSON & SUTHERLAND, 
LTD., {1926} 1 D. L. R. 330 ; 58 
N. 8. R. 345.—-CAN., 


Cases 8929a—9025a. 


8929b. ——— Execution paid out by debtor—Money 
not recoverable by trustee.]|—_BoYLE v. BLACK- 
8TOCK (1863), 8 L. T. 641. 


8933a. & sale of effects thereunder by trustees 
——Property protected—Although purchaser 
allowing debtor to retain possession.]|—Lron- 
eae ea (1818), 1 M. & 8. 261; 105 
Me ° e 


set wis :—Reld. Latimer v. Batson (1825), 4 B. & C. 


89383b. ——- —-——. Although balance unsold 
remaining in debtor’s possession.|—Woop- 
ERMAN v. BaLpocKk (1819), 8 Taunt. 676; 
129 EH. R. 6473, nom. WOODHAM v. 
BaLpDook, 3 Moore, C. P. 11. 

Annotations :—-Refd. Aldred v. Constable (1844), 3 L. T. 0. 9. 
299; Hickman v. Cox (1858), 30 L. T. O. 8. 279; Barker 
v. Furlong, [1891] 2 Ch. 172, 

89338c. ——-.]—-Held: from the date of the deed of 

assignment the trustee was the legal owner 
of debtor’s property, & the possession taken 
by him was effectual, so that there was no 
property of debtor which the sheriff could 
seize.—NOrRTH EASTERN Ry. Co. v. SPARK 
(1877), 37 L. T. 148. 








8965a. S. P. Re Price’s Trust Deep (1868), |- 


ae 6 Hq. 460; 19 L. T. 118; 16 W. R. 

Annotations :—Apld. Re Raphael's Trust Estate (1870), L. R. 

® Kq. 233. Refd. Bell v. Bird (1868), L. Rh. 6 Eq. 635. 

8970a. Restraint of trustee from acting—Injunc- 
tion.}—IzarpD v. COLBRON (1824), 13 Price, 
3827; M‘Cle. 181; 147 E. R. 1006. 

8977a. To grant  preferentia: treatment.}]—On 
Apr. 21, 1933, the debtor executed a deed of 
arrangement in favour of a trustee & his 
creditors. The deed did not contain a trust 
for the payment by way of preference of those 
persons who would be preferential creditors 
if the debtor were in bkpcy. At the date of 
the execution of the deed an employee of 
the debtor was receiving compensation at the 
rate of £1 3s. 10d. per week under an award 
made pursuant to the Workmen’s Compensa- 
tion Act, 1925 (c. 84). On May 22, 1933, the 
trustee of the deed wrote, through his solrs., 
to the employee’s solrs. that he would treat 
the employee’s claim to compensation as a 
preferential claim. Later he was advised 
that he was not entitled to grant any pre- 
ferential treatment. He then brought the 
matter before the county ct. The county ct. 
judge ordered that the trustee should admit 
the employee as a creditor under the deed & 
treat him as a preferential creditor pursuant 
to Deeds of Arrangement Act, 1914 (c. 47), 
s. 17, as if the estate of the debtor were being 
administered in bkcpy. The trustee ap- 
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pealed :—Held: (1) the order was not in 
correct form, because the employee could not 
be treated as a preferential creditor by virtue 
of sect. 17 of the Deeds of Arrangement Act, 
1914 (c. 47), 8. 17; (2) the trustee was 
entitled, by virtue of Trustee Act, 1925 
(c. 19), 8. 15 (f), to grant the employee pre- 
ferential treatment, & he was bound by the 
letter of May 22, 1933, to do so.— Re SHENTON, 
{1935} Ch. 651; 153 L. T. 348; sub nom. Re 
SHENTON, Ex p. BaTEs, 104 L. J. Ch. 311; 
sub nom. Re SHENTON, BATES v. HARRIS, 
(1934-5) B. & C. R. 201. 


Annotation :—Generally, Refd. Re Moss, Westminster Corpn. 
v. Reubens, [1935] W. N. 171. 


9022. Add. Annotation :—Folld. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 292. 
9023. Add. Annotations :—-Folld. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 292. 
9024. Add. Annotation :—Folld. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 292. 
9025a. Claim for royalties.}—N. & B. were the 
holders by novation of a licence from pltf. 
eco. to use & exercise certain inventions 
relating to wireless apparatus which were the 
subject of letters patent owned or controlled 
by pltf. co. subject to the payment of certain 
royalties by N. & B. to pltf.co. N. & B. got 
into difficulties, & were unable to meet their 
obligations as they became due owing to over- 
trading, but they claimed to be still solvent. 
At a meeting of the trade creditors it was 
agreed that a committee of inspection should 
be appointed & that N. & B. should execute 
a deed of inspectorship. The deed, which 
was executed on May 6, 1928, was in the 
usual form, & in all material particulars the 
same as that considered by the ct. in Laster- 
brook v. Barker, No. 9024. By the deed N. 
& B., the debtors, in consideration of a 
release of their indebtedness to the assenting 
creditors, assigned their real & personal 
estates to C. as inspector upon trust to allow 
N. & B. “‘ henceforth to manage & carry on 
their said business ’’ subject to the covenants 
& conditions of the deed. N. & B. undertook 
to carry on the business or wind it up as the 
inspector & committee should think best. 
In a circular which was sent out by C., the 
inspector, on Sept. 10, 1928, announcing 
that the deed of inspectorship had been 
executed, it was stated that “‘ all orders for 
goods required for the purpose of Carrying 
on the business will be issued on my Official 
order forms in the usual way & will be paid 
for by me.” The inspector & the committee 
of inspection left the conduct of the business 
subsequent to the execution of the deed 
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89385 ll. ——- ——- -——.]— Ross 
JOHNSON, LTD. vw. VICTORIA MINES, 
LTD., {1930 1 y)). L. R. 57 Py 41 B. C. R. 
$21; 110. B. R. 23; [1929] 2 W. W. R. 
§11.—CAN. mee 

8948 ii. .+—-Payment into | fixed 
ot. under a garnishee summons, under | LEFA 
Al p oe, is not payment to the 

rnishing creditor under Bkpoy. Act, 
8. 11 (1), so as to prevent a subsequent 
authorised assignment taking pre- 
cedenoe over the garnishment.— 
WESTERN CANADA FLOUR MILIS 


& may change 








y the t 





ings.}—When an authorised trustee 
takes over the estate of bkpt. as though 
he were sequestrator, he bas authority 
to fix the date of the creditors’ meeting 
the date where it is 
impossible to give proper notice, & any 
held on a date not so finaill 
trustee is illegal.— 
IVRE & GAGNON v. De LISLE 
(1922), 66 D. L. R. 264.—C. 


aq. To apply to court—For approval | of 
of composition arrangement. Bu 
Savon 59 D. L. R. 619; 1 


titled to certain assets, in order to 
cetermine their legal gies GEL- 
LER BROTHERS, [1924] 2 D. L. R. 590; 
54 O. L. R. 283; 4 C. e R. 108.—CAN, 


Pa ‘p 7 
Act.}—An authorised assignee or trustee 
in bkpcy. can maintain an action to 
set aside a transaction for want of 
compliance with the provisions of Bills 
ale & Chattel Mtge. Act, even 
although the transaction was complete 
before Bkpcy. Act came into force.— 
HOULDING v. CANADIAN CREDIT MEN’S 


AN. 


Re SHaw 
-B. R. $68. 





Co. 
Lrp. v. WuHtre Bakery, (1921) 1 at. For directions.}—A trus- | TRUST Assoon., LTD. [1921] 2 
W. WwW, R. 828; 59 D. L. R. : tee haa the t to apply to the ot. Rie ee R. 899 ® 14 Sask. L. R. 3 6.— 
ee ede niniceration f the ests ia ids }—Re H E 
on 0 e ee a Ox. SS © AMER, Zz Pp. 
be assignment or receiving or ring e * , « Ate : 
sp. Z'o fix date of creditors’ meet- pect 


into ot, 


persons who may 


en- | Sask. L. R. 165.—CAN. 
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of inspectorship to N. & B. Pltfs. brought 
an action by which they claimed royalties 
upon wireless sets constructed & sold by 
N. & B. since Sept. 6, 1928. The action 
was brought against N. & B. & also against 
the inspector & the members of the com- 
mittee of inspection personally :—Held : the 
deed of inspectorship did not constitute a 
partnership between N. & B. & their creditors, 
or between N. & B. & the inspector & the 
committee, also N. & B. did not become the 
agents of the ng Bate or of the committee to 
carry on the business, but the business 
remained the business of N. & B. & therefore 
pitfs.’ claim for royalties against the inspector 
& committee of inspection failed.—Marcont’s 
WIRELESS TELEGRAPH Co., Lrp. v. NEWMAN, 
[1930] 2 K. B. 292; 99 L. J. K. B. 687; 143 
L. T. 471; [1929-30] B. & C. R. 223. 

9026a. — Putting up property for sale.]|— 
Assignees of debtor's property, in trust for 
the creditors, may put up a lease for sale, to 
try whether it can be made beneficial, without 
rendering themselves chargeable as assignees 
of the lease.—CarRTER v. WARNE (1830), 4 


C. & P. 191; Mood & M. 479, N. P. 
Annotations :—Consd. How v. Kennet (1835), 3 Ad. & El. 
659; White v. Hunt 1870), L. R. 6 Exch. 32. 


9028a. For rates—-Money distributed among un- 
secured creditors.|—Re Moss, WESTMINSTER 
CORPN. v. REUBENS, [1935] W. N. 171; 180 
L. T. Jo. 310. 


9032a. —--—-.])—Re Len, Hx p. GRUNWALD?, No. 
8778a, ante. 





9034. Add. Annolation :—Refd. Ite Simms, Hz p.- 


Trustee, [1934] Ch. 1. 

9034a. .|—Re LAMPLOUGH (CLaRK30N), Ez p. 
HARDING (1835), 4 Deac. & Ch. 795, ‘lt. of R. 

9035. Add. Annotation :—Apprvd. Re Simuis, Lay. 
Trustee, [1934] Ch. 1. 

9074. Add. Annotation :—Refd. Goldfarb v. Bart- 
lett & Kremer, [1920] 1 K. B. 689. 





9094. Add. Annoiation:—Refd. Re Lee, Ha p. | 9229a. 


Grunwaldt, [1920] 2 K. B. 200. 


9109a. ——- ——.]—-Re Leg, kx p. GRUNWALDT, 


No. 8778a, ante. 





eee =. 


Vol. V.—Bankruptcy. Cases 9025a—9281. 


9115a. «}—It would be an obvious fraud on the 
other creditors who agree to accept a composi- 
tion payable pro rata to all if one creditor 
was enabled by a secret bargain to obtain a 
better advantage for himself (Davry, L..J.).—~ 
MURRAY v. REEVES (1828), 8 Bb. & C. 421; 
2 Man. & Ry. K. B. 423; Dan. & LI. 161 ; 
108 E. R. 1099 ; sub nom. Murray v. Reiv, 
6L. J. 0. S. K. B. 348, C. A. 


Annotations :-—Consd. He McHenry, McDermott v. Boyd, 
Levita’s Claim, [1894] 3 Ch. 365. Refd. Gilmour v. King 
(1833), 3 Tyr. 581; Haliv. Dyson (1852), 17 Q. B. 785. 

9181a. Assent by assignor of debt—Not sufficient 

assent.|—-PINDER v. Coqu1 (1866), 15 W. R. 22, 


9198a. —— -}+—Re LEE, Ex p. GRUNWALDT. 
No. 8778a, ante. 


9198b. -|—HUDDERSFIELD Fins Wor- 
8TEDS, Lrp. v. Topp, No. 8782d, ante. 
Compare No. 797a, ante, & original volume, 
p. 160, No. 1498. 


9204a.——— Assent by branch of company— Whether 
whole company bound.]—-Pltfs. were a large 
co. with branches at L. & B. Defts. had 
dealings with both branches & on Aug. 20, 
1936, owed £2 48. Bd. to the L. branch & 
£50 2s. 8d. to the B. branch. On that date, 
being in difficulties, defts. executed a deed 
of assignment to a trustee for the benefit of 
their creditors. Pltts.’ agent at L. in response 
to a circular lettcr from the trustee assented 
to the deed, but their agent at B. subsequently 
refused to assent & pltfs. sued defts. for 
£50 28. 8d. :—Held: the assent in respect of 
the L. debt was an assent binding pltfs. in 
respect of all debts due to them: & it was 
not open to them afterwards, either through 
their agent at KB. or otherwise, to dissent.-— 
DUNLOP RUBBER Co., Urb, v. WaiGgH & Son, 
[1937] 1 K. B. 347; [1986] 3 Al Is. R. 3881 ; 
106 L. J. K. B. 166; 155 L. T. 679; 53 
T. L. R. 98; 80 Sol. Jo. 033; [1936-7] L. 
& ©. R. 149. 

——.J—THUpDERSFIELD FInn Wor- 
STEDS, Lip. v. Topnv, No. 87382d, ante. 

9281. Add. Annotation :—Consd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 


bad signed the document in respect 
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sy. Assignment to creditor to secure 
advances—Itetention of amount by 
assignee in excess of amount paid to 
other creditors.}—PItf. having become 
insolvent, made an assignment for 
the benefit of creditors, whereupon 
one of the creditors was appointed 
assignee. The business was recon- 
veyed to plitf. on his undertaking to 
pay a composition on the amount of 
is indebtedness for the payment of 
which another of defts. became surety 
& pltf. subsequently executed several 
assignments to defts. to secure 
advances. Defta. having taken pos- 
session under the last-mentioned assign- 
ments, the matters in difference between 
pitf. & defts. were referred to a master, 
with instructions to *“* take an account 
& report the sum due from either 
party to the other of them.” The 
master having reported (inter alia) 
that defts., after paying the other 
creditors of pltf. their respective 
claims at the rate of sixty-two & a 
half cents on the dollar, had paid to 
themaelves the full amount of their 
claim, & that being of opinion that 
defte. were not entitled to any greater 
rate of dividend on their claim than that 
aid to the other creditors, he had 
visallowed the surplus with interest, 
& had credited the same to pltf. :— 
Held: the decision of the Supreme 
Ct. of Nova Sootia, confirming the 
report of the master on the reference 


roust, be reversed on the ground that 
the master had exceeded his authority 
& reported on matters not ref rred to 
him,—Dovuti v. McILREITH (1886), 19 
N. 8. R. (7 R. & G.) 341; 70.1. T 
ane reved. (1887), 14 8. C. R. 73.— 


PART XXIII. sie i SUB-SECT. 2. 
——U. (&). 


s (p. 1133) 4, As regards priority 
of subs nt credttors.j}-—Re 'THOUN, 
[1925] 4 D. L. R. 242.—-CAN. 


92132 ll. Out of assets in achedule.} 
—Under a document signed by one 
A. & three of his creditors, appit. 
was eppointed to take contro} on A.’s 
behal of certain of his sassete 
enumerated in an annexed schedule 
& to dispose of them for the benefit 
of the three creditors. The latter 
portion of the document was as follows: 
““& we the undersigned creditors of 
the said A. do nerety to accept 
as full settlement of the claims we have 
against him 
may be found due in respect of the sale 
of the said asseta, & we agree to pay 
the sald applt. the usua! commission 
on all assets realised: appit. having 
taken possession of the asreta & having 
sold some of them, resp., one of the 
creditors who had’ signed the docu- 
ment, in an action against applt. 
complained that appit. bad awarded 
& preference to one M. a creditor who 


95 








such pro rata share as. 


of his claim which was based on two 
mtge. bonds referred to in the schedule 
of assets, & that applt. had failed to 
award resp. & pro rata share of the 
proceeds of the asseta realised. It was 
common cause that if M. was entitled 
to the prefcrence, resp., ap unsecured 
creditor, would get nothing. The 
Cc. P. VD. ordered applit. to amend his 
account by striking out the preference 
awarded to M. & distributing the 
proceeds of the assets among the 
creditors pro rata according to the 
‘Sl erin amounts of thelr claims. 
Extrinsic evidence showing that the 
parties never intended that the 
secured creditors showd abandon 
their preference had been led aubject 
to subsequent decision as to Its admis- 
sibility, but was held by the cts. below 
to be inadmissible, on the ground that 
the document was not ambiguous :— 
Held; the words “ pro rata share” 
meant that the three creditors were to 
look to the proceeds of the assets in 
the achedule alone for the settlement 
of their claims, if the assets did not 
realise the ful] arnount of thelr debts, 
& that they had reference not to the 
respective claims of the creditors but 
to the proportion that the proveeds 
bore to the total amount of the debts 
& that there was nothing in the 
document to show that preferences 
were to be given up.—SWANEPOKIL. v. 
VaN HEERDEN, [1928] App. D. 145.— 
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Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 
9234a. Dealings with trustee—Estoppel.] 
Defts. executed a deed of arrangement for 
the benefit of their creditors. The trustee 
under the deed sent a circular letter to all 
defts.’ creditors, announcing the deed, & 
undertaking to pay for goods ordered for 
current purposes. <A statement of account 
was also asked for. The pltf. co., which was 
a creditor, duly sent its account, & from time 
to time supplied to the trustee, & received 
payment for, further goods. In an action 
for the balance of the price of goods sold to 
defts. before the deed of arrangement, the 
judge held that pltf. co. by its conduct was 
bound by the deed of arrangement, & was 
estopped, not only from relying upon the 
deed as an act of bkpcy., but also from bring- 
ing the action :—Held: defts. could not rely 
upon an estoppel, but pltf. co. by its conduct 
had assented to the deed of arrangement, &, 
therefore, could not succeed in the action.— 
WESTON (VICTOR) (FABRICS), Lrp. v. Mor- 
GENSTERNS, [1937] 3 All BE. R. 769; 81 Sol. 
Jo. 684, C. A. 

9258a. S. P. CeciL v. PLaisTow (1794), 1 Anst. 
202; 145 EK. ht. 844, 

Annotation :—Apld. Britten v. Hughes (1829), 5 Bing. 460. 

9311a. Right to take proceedings under 1914 
(Deeds) Act, s. 283—Claim to enforce right 

' adverse to deed.J—Jte Kis, No. 8645a, ante. 

9313a. -|—A debtor exe -uted a deed of 
arrangement, & after his death the trustce 
of the deed, having discharged all the debts. 
had a considerable surplus tn his hands :— 
Hicld: there being no provision, express or 
implied, in the deed for the payment of 
interest; on the debts, the creditors were not 
entitled to interest, & the surplus, after 
payment of the trustee’s costs & expenses, 
belonged to the legal personal representatives 
of the deceased debtor.—Me Rissrz, (19386] 
Ch. 68; 105 J. J. Ch. 40; 154 L. T. 100; 
sub nom. Ite Rissixk, Ba p. TRUsTEE UNDER 
DEED OF ASSIGNMENT v. DEBTOR & SCHWEDER 
& Co., [1934-5] B. & C. R. 208. 

9453. Add. Annotation :—As to (1) Refd. Harmer 
v. Armstrong, [1934] Ch. 65. 

9486. Add. Annotation :—Refd. 
Assce. (1925), 42 T. L. R. 45. 

9582. Add. Annotation :—-Apld. Beebec & Co. v. 
Turner’s Successors (1931), 48 T. L. R. 61. 

9538a. -]—-A. instituted a suit against 
B. & C. respecting a sum of £4,000. TD. also 
was made a party to the suit; but, having no 
interest, he disclaimed. A., B. & C. after- 
wards came to a compromise, in pursuance 
of which they executed a deed, assigning 
the £4,000 to trustees in trust to pay to D. 
his costs of the suit, & to divide the rest 
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of the fund amongst A., B. & CO. D., though 


he was not a party, either to the compromise 
or to the deed, filed a bill against A., B. & C. 


PART XXIH. SECT. 12, SUB-SECT. 1. 
9612 tii, ——.)—Where conveyances 


made by the assignee for the benefit 
of creditors to pltfs. were made & 


against 


e 


uccepted in satisfaction of pltfr.’ claim 
debtor :—Held: 
thereby freed from liability as surety.— 
UNLON BANK OF CANADA 0. MAKEPEACE | } 
(1919), 44 O. L. R. 202; 15 O. W.N, 


& the trustees, to compel a performance of 
the trusts & payment of his costa. A 
demurrer by C., for want of equity, was 
allowed.—GtBBs v. GLAMIS (1841), 11 Sim. 
584; 59 EB. R. 999; sub nom. GIBBS v. GIBBON, 
5 Jur. 378, L. C. 


Annotations :—Consd. Steele ». Murphy (1841), 3 Moo. 
P.C.C. 445; Synnot v. Simpron (1854), 5 H. L. Cas. 121. 


9538b. ——— Provisions coming into operation 
after death of debtor.|—The doctrine of 
Garrard v. Lauderdale (Lord), No. 9538, ante, 
does not apply to provisions for creditors 
which do not come into operation till after 
the death of the settlor.—Re FITzGERALD’S 
SETTLEMENT, FITZGERALD v. WHITE (1887), 
37 Ch. D. 18; 57 L. J. Ch. 594; 57 L. T. 
706; 36 W. R. 385, C. A. 

Annotation :—Apld. Priestloy v. Ellis, [1897] 1 Ch. 489. 

9540a. .|—A., on going abroad, granted 
& assigned to B. freehold & personal property 
upon trusts for management & realisation, 
& for payment of A.’s debts & of the surplus 
to A.; the deed contained full powers for 
settling demands. B.communicated with the 
creditors upon the subject of the trust :— 
Held: the creditors did not thereby acquire 
any right to sue the trustee for the purpose 
of having the trusts performed.—Corn- 
THWAITE v. FRity (1851), 4 De G. & Sm. 552 ; 
64 BE. R. 054. 


9543. Add. Annotation :—Refd. Re Drage, Palmer 
& Roberts v. Knight (1926), 184 L. T. 765. 


9546. Add. Annotation :—N.F. Rekstin v. Severo 
Sibirsko Gosudarstvernnoe Akcionernoe 
Olschestro Komseverputj & Bank for Russian 
Trade, Ltd., [1933] 1 IK. B. 47. 

9547. Add. Annotation :—Distd. Beebee & Co. v. 
Turner’s Successors (1931), 48 T. L. R. 61. 


9549. Add. Annotation :—Refd. Beebee & Co. v. 
Turner’s Successors (1931), 48 'T. L. R. 61. 


9575. Add. Annotations :—Apld. Farey v. Coopers 
[1927] 2 K. B. 384. Refd. Boorne v. Wicker, 
[1927] 1 Ch. 667. 


9576. Add. Annotations :—Apld. Farcy v. Cooper, 
[1927] 2 K. B. 384. Refd. Boorne v. Wicker, 
[1927] 1 Ch. 667. 

9576a. ——-.]—A debtor, who has assigned his 
business & goodwill to a trustee for the 
benefit of creditors, is not precluded, in the 
absence of express stipulation to the con- 
trary, from soliciting the customers of the old 
business, notwithstanding that the deed of 
assignment contains a covenant by him to 
aid to the utmost af his power the realisation 
of the property assigned & the distribution 
of the proceeds thereof amongst the creditors 
In such a case debtor cannot be restrained 
from canvassing the customers, nor can a 
third person be restrained from instigating 
debtor to do so.—Farry v. CooPER, [1927] 
2K. B. 384; 96 L. J. K B. 1046; 137 L. T. 
720; 43 T. L. R. 803, C. A. 


9619. Add. Annotations :—Retd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 


179; 46 D. L. R. 193.—CAN. 
sb. Variation by registrar— Discharge 
of surety.J—MARTIN v. RiMAN, [1931] 
D. L. R. 773; 66 O. L. R. 394.— 
CAN. . 











deft. was 


BENEFICIAL ASSOCIATIONS. 
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Vol. VI. Cases 10—144. 


BILLS OF EXCHANGE, PROMISSORY NOTES AND 
NEGOTIABLE INSTRUMENTS. 


Part |—In General. 





10. Add. Annotation :—Refd. Robinson v. Marsh, the cheque could be again presented :— 
[1921] 2 K. B. 640. Held: the cheque not having been paid, 
18. Add. Annotations :—Refd. Robinson v. Marsh, there was no valid & effectual gift of the 
[1921] 2 K. B. 640; Sutters ». Briggs, (1922) money to the donee.— Re SWINBURNE, SUTTON 
1A.C.1 v. FRATHERLEY, [1926] Ch. 38; 95 L. J. Ch. 
14. Add. Annotation :—Consd. Re Swinburne, 104; 134 L. T. 121; 70 Sol. Jo. 64, C. A. 
Sutton v. Featherley, [1928] Ch. 38. Annotation :—Refd. Timpson’s Executors v. Yerbury, [1936] 
14a, -— -——.]—A lady, in her last illness, | _' *- 8: °°: 
gave a cheque for £700 to a person with | 87. Add. Annotations :—Refd. McDonald v. Nash, 
whom she had lived for some time, & the [1924] A. ©. 625; Ouellette v. Canadian 
cheque was duly presented but not honoured, Pacific Ry., [1925] A. C. 569; Auchteroni v. 
owing to the signature being of a very shaky Midland Bank, |1928] 2 K. B. 294; Shotts 
& doubtful character. The donor died before Iron Co. v. Curran, [1929] A. C. 409. 
Part Il——-Requirements of Form. 
81. Add. Annotation :—Refd. London & Montrose v. Westminster Bank, Ltd. ( 1930), 47 
Shipbuilding & Repairing Co. v. Barclays Pe Ge Rel 
Bank (1925), 31 Com. Cas. 67. | 95. Add. Annotation :—Refd. McDonald v. Nash, 
82. Add. Annotations :—Consd. London & Mont- [1924] A. O. 625. 


rose Shipbuilding & Repairing Co. 1. Barclays 
Bank Cto20)e nt Com. Cas. 67. 


PART I. SECT. 1. 

4i. —— Hevocable mandate—fRe- 
ooken by death.}—The authority of a 
bank to pay a cheque ceases on notice 
of the drawer’s death.—CURLEY 0. 
BRIGGS (ADMINISTRATOR OF DRURY 
KsTaTE), (1920) 2 W. W. R. 1025; 
53 D. L. R. 351.—CAN. 

14 ii. S. P. KENDRICK v. DOMINION 
BANK & Bownas (1920), 47 O. L. BR. 
372; 18 O. W. N. 138.—CAN. 

e i. .}~Its nature & negotia- 
bility discussed.— CHAMPAKLAL GOPAL- 
DABS v. KESHRICHAND NAGANMAL (1925), 
I. L. R. 50 Bom. 765.—IND. 


PART II. SECT. 1, SUB-SECT. 1. 

sa. Note made by married woman— 
Effect of restraint upon anticipation. }— 

here a promissory note was made 
by a married woman: — Held: the 
promissory note was in fact, as well 
as in form, a valid unconditional 
promise on the part of the maker to 
pay a sum certain in sittbaes Effect 
of Married Women’s Propérty Act, 
hk. 8. O., 1914 (c. 149), #8. 4 (2), 5 (2), 
discussed. — ANDERSON v. Sia vas 
ee a L. R. 1076; 560. L. R. 





r i. ——,}—Apn inetrument Is 
aot a negotiable promissory note where 
there is not an unconditional promise, 
as required (it of Exchange Act, 
8. 176.—Re ELL & UNION BANK 
OF CANADA, [1923] 4 D. L. R. 1132; 
52 O. L. R. 523, revag. sub nom. Re 
Stevens & MITCHELL, 21 O. W. N. 
331.—-CAN. 

r iii —— ——.}—Where a cheque 
was drawn & given under the con- 
fition that it wae not to become 
effective unless a loan was granted by 
a certain bank :—-Held: thechegue come 
not be detached from the condition, & 
the condition not having been fulfilled, 
the cheque could not be recovered on. 





rota, PHUEERY 


—JONKS vw. THoMas & NORMAN (1922), 
ae D. L. RR. 401.-—CAN. 

ii. ——-,/—There is nothing 
in "iaw to debar the maker of a pro- 
inissory note from pleading as a 
defence to a suit thereon that as a 
matter of fact the note was given for 
@ special purpose & was not payable 
until the happening of a certain specific 
event which, so far, had not yet 
happened. —Buog1 Ram v. Kisnori 
La (1928), 1. L. R. 50 All. 754.—IND. 

si. ——.}—Where a written 
promise to pay a specified sum of 
money at a certain time after date 
also contains the words ‘‘ with the 
payee: of renewals,’”’ the instrument 
8 not a promissory note within tho 
meaning of sect. 176 of Bills of Kx- 
change Act, KR. 8S. C., 1927.—Ross ». 
KVMPIRE CONSTRUCTION & INVESTMENT 
Cu., LTD., [1932] 1 W. W. It. 714; 40 
Man. L. RK. 225; 3 D. L. R. 167.— 
CAN. 

58 i. Promise to pay or do something 
else.)—If under the terms of a written 
promise to pay a sum of muney the 
obligation may be discharged in part, 
or in full, by the rendering of services, 
the promise ia not an unconditional one 
to pay a sum certain &, therefore, the 
document is not a promissory note.— 
STANDARD TRusTs Co. v. re Sara 
{1930} 3 W. W. Ga 305; [1931] D. L R. 
149; 25 Alta. RN. 1; affd., 1931] 
S.C. R. 595 3*4 %. L. R. 034.—CAN. 

60 vil. Payment on account of 

specified contract. et aa v. PEL- 
LETIER (N. B.), (1928) 1 D. L. R. 716.— 
CAN. 

79 1. As per memorandum of agree- 
ment — Memorandum meaningless. )}— 
Held: there was a good promissory 
note.—CANADIAN BANK OF M- 
MEROE v. LIVINGSTON (P. E. I.) (1909}, 
6 E. L. R. 459.—CAN. 

sf. Collateral conditional agreement.) 


] 











144. Add. Annotation :—-Consd. 
Attar Singh, [1936] 2 All kK. R. 545. 


Akbar Khan v. 


i 


~——The dellvery of a promissory note 
to the payee subject to a collnterat 
agreement by the payee not to enforce 
his rights until certain requests of tho 
maker have been complied with dves 
not make the note any loss an uncon- 


ditional promise in writing.—-WEstT- 
CoTT tv. LUTHER, [1933] 2 D. L. R. 
369; S.C. Wt. 251.---CAN. 


PART Il. SECT. 1, SUB-SECT. 2. 


fi. --—— Admission by solicitor of 
maker.J--ARBKUTHNOT v. CAMPBELL 

h i. —— Alleged muker denying 
signiture.}—Where au expert on hand- 
writing said deft.’s signatures were 
genuine, but the judge held, after seeing 
enlargements of them, that they were 
forged :—Held: the absence of any 
evidence by pltf. & the uncertain 
nature of the other evidence justified 
the judge in dismissing the action.— 
KASTERN TOWNSHIPS INVESTMENTB Co. 
ce eee 29 B.C. RR. 1.— 


PART Il. SECT. 1, SUB-SECT 3. 

sh. ‘‘ Sixty days after siyht’’--Sum 
cerlain urtth intereat for indefinile perivd 7 
-~Held: the document was not a bil 
of exchange. — KOBENHAIN & Co. v. 

Coe BANK OF AURTRALIA, 
Aus” ~-R.7873 310. L. R. 46.— 


c. Cheque payable to ** Ministre de la 
Voirle ”*—No time for payment stated.) 
—An instrument in the form of a 
cheque drawn upon B. by A. payable 
to the order of the “ Ministre de la 

Voirie ’ :—Held: not ‘* payable on 
demand ’® & not a ‘*‘ cheque” within 
Bills of Exchange Act, s. 165.—LEDUO 
v. LA BANQUE Toone oe 1926) 1 
Ca R. 433; (1926) 8. O HK. 76.— 


sd. Promise to pay by tnstalmenis— 





Cases 178a— 240a. 


178a. 





Or order.]—The directors of pltf. co., 


being desirous of paying £250 to the L. & W. 


Corpn. for services rendered, drew a docu- 
ment in the form of a cheque for that amount 


207. 


on their account with deft. bank & delivered 


the document to B., a director of the L. & W. 
Corpn. The document was partly printed & 208. Add. Annotation :—Apld. Goldman v. Cox 


partly in writing. 


payable to order. 


The printed form was 
suitable for being filled in to make a cheque | 909a, 
It contained the blank 


space for the name of the payee to be filled 
in, followed by the printed words “‘ or order.”’ 
The document was made out in the form 
‘“Pay cash or order,’ the word ‘ cash’”’ 
being in writing. The document was not 


crossed & was never endorsed. 
into B.’s banking account & presente 


aid 
to 


It was 


deft. bank in the ordinary way of bank 


accounting, & was duly paid. 


In the result, 


the sum of £250 passed from the account of 
pltf. co. with deft. bank to the L. & W. 
sorpn., & deft. bank debited pltf. co.’s 


account with 


that sum & 


interest. Sub- 


sequently, a compulsory winding up order 


ENGLISH AND Empire Dicest SupPLEMENT. 


Seuth-East Derbyshire Assessment Com- 
mittee (1935), 99 J. P. 260. 


Add. Annotation :—Refd. Lloyds Bank v. 
Chartered Bank of India. etc. (1927), 44 
T. L. R. 165. 


(1924), 40 T. L. R. 744. 


——.]—Pitf., who was a Pole, 
& could not read English unless it was printed, 
bought goods from one A. Cohen, & certain 
cheques were made out in favour of ‘A. 
Cohen ’”’ by a clerk in the employment of 
pitf. & were signed by pitf. The clerk after- 
wards forged the name of the payee by 
inserting ‘‘S’’ before ‘‘ A. Cohen ’”’ & forged 
the indorsement & got the cheques cashed by 
deft., who obtained payment for the cheques 
on presentation. In an action for money 
received by deft. to the use of pltf. :—Held: 
as the cheques were, before signature, made 
out to a real creditor & not to a fictitious 
person pltf. was entitled to recover.—GOLD- 
MAN v. Cox (1924), 40 T. L. R. 744; 69 








was made against pltf. co. on the petition of 
the Board of Trade, presented a few days - 
before the above transactions took place. : 
The liquidator of pltf. co. contended that the 
document was a cheque payable to order 
& required endorsement, & that as it had not 
been endorsed, deft. bank had no authority 
to pay the money as they did :-—Held: the 
document could not be described as a cheque, 
because it was not a bill of exchange within 
1882 Act, s. 73. The word ‘‘ cash ” could not 
be described as a ‘‘ specified person.’’ The 
document was not payable either to a specified 


Sol. Jo. 10, OC. A. 
Annotation :-—Refd. Slingsby v. District Bank Ltd. (1931), 
47 T. L. R. 587. 
213. Add. Annotation :—Refd. North & South 
Insurance Corpn., Ltd. v. National Pro- 
vincial Bank, Ltd., [1936] 1 K. B. 328. 


Add. Annotations :—Refd. Robinson v. Marsh, 
[1921]2 K. B. 640 ; McDonald v. Nash, [1924] 
A. C. 625. 
Add. Annotation :—Refd. 


Insurance Corpn., Ltd. v. 
vincial Bank, Ltd., [1936] 1 K. B. 328. 


215. 


North & South 
National Pro- 


217. 





person or to bearer, &, therefore, failed to 
satisfy 1882 Act, s. 7, which required that | 218. Add. Annotation :—Refd. North & South 
there must be a payee. The document Insurance Corpn., Ltd. uw. National Pro- 
must therefore be construed in accordance vincial Bank, Ltd., [1936] 1 K. B. 328. 
with the apparent intention of those who 240. Add. Annotations :—Apld. Mason v. Lack 
Se SA ty ues LE Daag ORE (1929), 140 L. T. 696. Refd. Haseldine v. 
See eee pe tae se ee peer Winstanley, [1936] 1 All E. R. 137. 
tention of the drawers, must be neglected in : : 
favour of the written word “cash.” There- | 240a. ——.]—An instrument purporting to be a 
fore, the document: was a good direction to bill of exchange was drawn by pltf. At 
the bank to pay £250 to bearer. Deft. bank the time when deft. accepted it there was 
having paid the money in accordance with no other name upon it, the only indication 
that direction, the action failed.—NorTH & of a name being that it was payable at 
Sourn INSURANCE Corpn., Lrp. v. NATIONAL a certain bank at which, in fact, deft. had 
PROVINCIAL BANK, Lrp., [1936] 1 K. B. 828 ; no account. On a claim by piltf. for the 
1051.5. K. B. 168; 154L. T. 255; 62 T. LR. amount of the alleged bill :—Held : (1) since 
71; 80Sol. Jo. 111; 41 Com. Cas. 80. the nearer aye Biboed age tate by the hes 
. giving i addresse e person who was 
191. Add. Annotation :—Refd. McDonald v. Nash, fo pay it, it was neither upon the authorities 
. 1824] A. O. 625. 3 nor within 1882 Act, s. 3, a valid bill of 
205. Add. Annotations :—Apld. Auchteroni v. exchange; (2) it was a good promissory 
Midland Bank; [1928] 2 K. B. 294. Refd. note upon which, after amendment of the 


rohaah uture date.|}—MoOTOR FINANCE 
.v 
4DLuR 


sf, 


A promise to 
after date ” is Indefinite as to time of 
payment, & is not therefore a pro- 
missory note within the Bills of 


Derbyshire Territorial Army Association v. statement 


er ae RE a SR RES GRE RR RE RES em ee pe i cen nt a ant arn ne 


of claim, pltf. was entitled to 


‘sum ocertain in money’’ within | the payee written on the back thereof 


. Harms, (1930] 3 W. W. R. 302; | Bills of Exchange Act, R.S.C., 1927, | to reign op Leader by stated instal- 
. R. 1014.—CAN, : is Maha a not a promissory eee pee: areas ’ not to paver sa from 
“ » EMPLE ERRACE ASSETS oO. wv. a © promissory note.—JAcK- 
After 12 months after date.” |— | Wynort, [1934] 1 D. L. R. 124.—CAN. | son v. DiGNEY, [1931] 1 D. L, R. 542: 


ay ‘‘ after 12 months 





k p. 25)i. —— er W. R. 460; 39 Man. L. R. 


—— At stated 
rate for uncertain timd.}—Hela: the 
document was nota bill of exchange. 





aE ae Sry eee a abe Beh eseeag pe hea ee nee Nani PART II. SECT. 1, SUB-SECT. 5. 
1936] 1D. L. R. 754; 11 M. P. R. 96. eee a ear y pad 189 ii. Named person without 
—CAN. Mie Bs Beats ot Ge De Re tb ee notice.|-—Bills cannot be treated as 


PART II. SECT. 1, SUB-SECT. 4. 


4 (p. 25) i, asain 
for a sum with interest ‘‘ & all costs 
& a reasonable attorney’s fee if placed 
in the hands of an attorney for col- 
lection ’’ is not expressed to be for a 


152 tii, —— Error tn calculation 
of tnstalment.J—CONTINENTAL GUAR- 
ANTY CORPN. OF CANADA v. VANOF, 
(1928) 1 D. L. R. 1134.—CAN. 

152 iv. ———.}+—-The fact that 
an instrument in the form of a pro- 
missory note contained a promise by 


2 





ayable to bearer within sect. 21 (5) of 

ills of Exchange Act when an existing 
person is named as payee, even though 
such person was unconscious of the 
transaction.—-HARLEY wv. BANK OF 
TORONTO, [1938] 2 D. L. R. 135; 
O. R. 100.—CAN. 


‘———. +-A note 








696; 45 T. L. R. 363; 73 Sol. Jo. 284. 

Annotation :—As to (2) Retd. Haseldine ». Winstanley, [1936) 

1 All E. R. 137. 

241. Add. Annotations :—Consd. London & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1925),31 Com. Cas.67. Refd. ungeby 
v. Westminster Bank, Ltd. (1930),47 T. L. R.1 


242. Add. Annotations :-—Refd. Lloyds Bank v. 


Chartered Bank of India, Australia & China, 
{1929] 1 K. B. 40; Slingsby v. Westminster 
Bank, Ltd. (1930), 47 T. L. R. 1. 

Cheque drawn by Government official 
on Bank of England——Dividend warrant for 
interest on War Loan.|—The first pltf., who 
was an executrix & a beneficiary under a 
will, received from the Bank of England a 
warrant for interest on War Loan, the 
warrant being crossed “ & Co. Not negoti- 
able’? & being expressed to be ‘“‘ A/c Harry 
Turner, deceased.”’ She signed the warrant 
& sent it to the exor.’s solr. in pursuance of 
an arrangement that any warrants received 
by her should be sent to him for attention. 
The solr. paid the warcant into his own 
account with deft. bank, representing to the 
bank that it was a repayment of a loan which 
he said he had made to the first pltf. In an 
action against the bank to recover the 
amount :—Held: (1) although the drawer 
of the warrant was an official of the Bank of 
England on which it was drawn, yet, as he 
was acting as an agent of the Government, 
the warrant constituted a ‘‘ cheque”’ 


242a. 





change Act, 1882 (c. 61), s. 95, included 
interest on Government stock.---S1asGS8BY 2. 
WESTMINSTER BANK, Lrpb., [1931} 1 K. B. 
173; 100 L. J. K. B. 195; 144 1. 1° 389; 
47 T. L. R. 1; 36 Com, Cas. 54. 


Annotations LeGenerilliy: Refd. Slingsby v. District Ban, 
Ltd., (1932] 1 K. B. 544; Slingsby v. Westminster Bank, 
Ltd. (No. 2), [1931] 2 K. B. 583. 

251. Add. Annotation :—Consd. 

(1929), 140 L. T. 696. 


Mason v. Lack 





Vol. VI.—Bills of Exchange. 


recover.—-MASON v. Lack (1929), 140 L. T. | 252. Add. Annotation :—Refd. Mason v. 


(2) the word ‘‘ dividends ”’ in Bills of Ex.’ 


Cases 240a—341. 


Lack 
(1929), 140 L. T. 696. 


254. Add. Annotations :—-Refd. Mason ». Lack 
(1929), 140 L. T. 696; Haseldine v. Win- 
stanley, [1936] 1 All BE. R. 137. 


255. Add. Annotation :—Consd. 
(1929), 140 L. T. 696. 


260. Add. Annotation :—-Expld. Re British Trade 
Corpn., Ltd., [1932] 2 Ch. 1. 


Add. Annotation :—Refd. Akbar Khan v. 
Attar Singh, [19386] 2 All Ki. R. 545. 


292a. Interest to be charged thereon. |—- 
Pitf. deposited the sum of Rs.43,900 with 
defts. & received a deposit receipt in the 
folowing form: ‘ This receipt is hereby 
executed by [defts.] for [s.43,900 . . . re- 
ceived from {a firm] for & on behalf of (pltf.]. 
This amount to be payable after two years. 
Interest at the rate of Rs. 5-4-0 per cent. 
per year to be charged.” This document was 
stamped as a receipt :—Held: the docu- 
ment was a deposit receipt & not a promis- 
sory note. It evidenced the deposit of the 
sum mentioned & that it was to be repayable 
on demand after the expiration of two years 


Mason v. Lack 


278. 











from its date.—-AKBAR IKCHAN v. ATTAR 
Sinan, [1936] 2 All BE. R. 545; 80 Sol. Jo. 
718, P.C. 


202b. Memorandum for purchase of goods.|-— 
Held: an agreement, & not a promissory 
note.—HLLIs v. Huis (1820), Gow, 216, N. P. 


295a. Statement of sum borrowed & received— 
‘“* Which I promise never to repay.’’|—-Held: 
pltf. was well entitled upon the lending on 
one side, & the borrowing on the other, not- 
withstanding the words in the conclusion of 
the note.—ANON. (cirea 1716), cited in 
2 Atk. at p. 32; 26 1. R. 416, N.P. 

Annotation :-—Refd. Simpson v. Vaughan (1739), 2 Atk. 31, 


297a. Acceptance of bill without drawer or 
drawee.|—-MASON v. LACK, No. 240a, ante. 


Part I1.—Classification of Instruments. 


841. Add. Annotations :—Refd Sutters v. Briggs, [1922] 1 A. ©. 1. 


Mentd. The Joannis Vatis 


(1921), 91 L. J. P. 182. 





PART II. SECT. 2, SUB-SEOCT. 2. 
252 i. ——~ Bill accepted.}—An in- 
strument purporting to be a pro- 
missory note, in which there is no 
mention of a drawee, may become a 


PART II. SECT. 4, SUB-SECT. 2. 


sd. Promiasory nole for 
patent right—Form of tndorsement. er 
GALLAGHER v. MURPHY (Ont.), We i 
4D. L. R. 618; revad., [1929] 2 D. 


able at the suit of the payee. The 
only difference between such a note 
& & mere simple agreement js that tho 
note imports consideration &, there- 
fore, unless the maker negatives all 
possible consideration the payee is 


interest in 


bill of exchange if acceptance is en- 
dorsed thereon by a third party. A 
porecn who thus endorses an acceptance 
hereby admits himself to be a drawee 
& becomes Hable under it, even though 
he is not poe pee as & drawee, provided 
accep y him is not inconsistent 
with Avnet aar robe othe bill of exchange. 
ase pore or having signified his 
tance is esopped f from gonrondiig 

that. he is aot t drawee.—J OGESH- 
et taeg ie tv. MAHAMMAD IBRAHIM 


(1929), I R. 57 Cale. 695.—-IND. 
PART I]. SECT. 4, SUB-SECT. 1. 
ai, —— —— ee ee 


Co., Ltn. NIc & 
Suuranb (enk.) (1990) 4 D. Lk 274 
2 W. W. R. 538; revg., 1929]2 DL. 
698.—-CAN. 


124; S.C. R. 288. —CAN. 


PART II, SECT. 5. 

li. —— Followed by lien agrcement.] 
—A document which satisfies tho 
statutory definition of a promissory 
note is not prevented from being a 
true promissory note by the fact that 
{t is followed on the same paper by a 
collateral agreement, if such agreement 
does uot qualify the obligation of the 
maker of the note or restrict the note’s 
negotiabHity. Pare me Nove See 


v. gh pede he ‘is. bes 128 ; 
4D. L 498. L. Wie! ates —_ 
CAN. 


PART are SECT. 6. 
$24 ili. ——. Barret note 
given for the oe of a third person 
without consideration is not enforce- 


3 


entitled to recover on the implied con- 
sideration.—BRAVER LUMBER Co.. 
LTp. v. Matss (DesRocuHs), [1933] 2 
WwW. WwW. R, 601.—CAN. 


PART III. SECT. 1. 
Be. Cheque payable to ‘ cash or order.’’} 
—Held : payable to bearer.-—J UDMAIER 
v. SPANDARD BANK OF CANADA (Alta.), 
[1927] 1 W. W. KR. 270.—-CAN. 


PART Ill. SECT. 3. 

sg. Drawn on resident in British 
nda Wherever drawn.J|—A bill of 
exchange drawn upon a resident of 
British India ia an injand {fostrument 
irrespective of the laos where it was 
drawn.—KIDSTON ae .) & Co. ». 
Sery Bros. (1929), I. L. R. 57 Cale. 
730.—IND. 


Cases 441a—564a 


ENGLISH AND Empire Diarst SUPPLEMENT. 


Part V.—Computation of Time of Payment. 


441a,. —— ——- ——- ——_-.] — Where a promis- 
sory note, repayable by instalments, provides 
that if any instalment should not be paid 
‘‘ punctually ’’ the whole of the balance is 
immediately to become payable, the use of 
the word “‘ punctually ” does not deprive the 


maker of the note of the three days of grace 

allowed by 1882 Act, s. 14, “in every case 

where the bill itself does not otherwise 
ee v. Morris (1921), 37 
. L. R. 3866. 


Part Vi.—Acceptance. 


456. Add. Annotation :—Refd. 


(1929), 140 L. iT. 696. 


Add. Annolalions :—Consd. McCall SBros., 
Ltd. v. Hargreaves (1932), 48 T. L. R. 450. 
Refd. Fe Gooch, Hx p. Judd, [1921] 2 K. B. 
593 ; McDonald v. Nash, (1924] A. C. 625. 


502a. —-—- Acceptance subject to terms of contract 
—Negotlability destroyed. ]— LONDON & |. 
NORTHERN TRADING Co., Larp. v. ARCOS, |. 
Lrp., No. 2158a, post. 


508a. .]—Defts., merchants in London, 
were in the habit of purchasing goods for 
G., a merchant at Petersburg, which they 
consigned to pltf., his agent at Hamburg, 
& they drew bills to the 1mount, pursuant 
to the credit established for them. In such 
course of business, they consigned Brazil 
sugars & indigo to pltf. for G. & other 
mercharts at Petersburg, & transmitted the 
bills of lading, & drew bills to the amount ; 
upon which pltf. informed them, that he 
protected their drafts to the amount of all 
the goods consigned to the merchants at 
Petersburg, except those consigned to G.; 
that he accepted the draft for the amount of 
such goods provisionally, under the guarantee 
of defts., inasmuch as the sugars against 
which the bill was drawn were not, as ordered 


Mason v. Lack 


468. 








545. 


Part ViIl.—Inchoate 


Add. Annotation :—Consd. McDonald v. Nash, 
[1924] A. C. 625. 


Add. Annotation :—Refd. Smith v. 
(1928), 139 L. T. 250. 


Authority to indorse.]—Bills of ex- 
change drawn by pltfs. to their own order, on 
& accepted by W. S. & Co., a co. of which 
deft. was a director, were indorsed by deft. 
in pursuance of a verbal agreement under 
which pltfs. sold & delivered goods to the 
acceptors. in consideration of deft. indorsing 
the bills with the intention of making himself 


555. 


568. Wood 





564a. 


eee 








PART V. 

419 iv. .]—A promissory note 
payable on demand is payable im- 
mediately. ‘The issue of a statement of 
claim demanding payment is a suffi- 
client demand as against a maker, even 
though the note is expressed to be pay- 
able at a particular place; although 
in that case pltf. may be deprived of 
costs if the maker is sued without 
previous demand & can show, the 





place specified.—ROoOYAL 
672;,3 D. L. R. 


nce by 


4 


CANADA ¥. DWIGANS, [1933] 1 W. W. R. 
178.—CAN 


PART VI. SECT.2. - 
sm. A ta wife.] — Held: 
not binding on husband.—Ecouss v. 
MerrowantTs BAankK oF CanaDa, [1923] 


by his principal, Havannah, to the amount 
of which he was authorised to accept, but 
Brazil, respecting which he had no directions ; 
that he would communicate with his principal 
on the subject, & inform defts. of the result. 
Such communication being made, G. at 
Petersburg, confirmed the order for the 
Brazil sugars, & directed pltf. to accept to 
their amount, & release defts. from their 
guarantee. Plt£. also informed defts. of their 
drafts, drawn on him against goods, being 
confirmed & acknowledged by other mer- 
chants at Petersburg, for whose account they 
were drawn. Upon the bkpcy. of G. & an 
action by pltf. against defts., for the amount 
of the bill which he had paid :—Held: plté. 
was to be considered as having accepted 
the bill, not for the account of defts. until he, 
the acceptor, was in funds, but in reference 
to the confirmation of the order for the Brazil, 
instead of the Havannah sugars; which 
confirmation being given, his claim was upon 
the bkpt. at Petersburg, not upon defts., 
against whom, consequently, no action could 
be maintained.—LOHMANN v. ROUGEMONT 
(1840), 6 Bing. N. C. 253; 8 Scott, 520; 9 
L. J. O. P. 158; 133 HB. R. 100. 

Add. Annotation :—Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 


Instruments. 


liable to pltfs. in case of default by the 
acceptors. Pltfs. subsequently indorsed the 
bills, writing their name underneath that of 
deft. Pltfs. sued deft. as indorser :—Held: 
(1) by virtue of Bills of Exchange Act, 1882 
(c. 61), 8. 20, plitfs. had authority to complete 
the bills by adding their own indorsement, & 
the fact that pltfs. wrote their name under- 
neath, instead of above, that of deft. was no 
answer to pltfs.’ claim; (2) although the 
verbal contract. found to have heen made 
between deft. & pltfs. was in one sense a 
contract of guarantee, Stat. Frauds could 
@ 


burden being upon him, that he was ; 3 D. L. R. 1103; 52 0. L. R. 138.— 
rejudiced by the fact that demand | CAN. 
or payment was not made at the 


PART VI. SECT. 3, SUB-SECT. 1. 
sp. Indorsement ‘“‘ will accept on 
: arrival of goods.'""]—Held: the words 
when applied to a bill on demand 
meant ‘‘ will pay,’’ & no further 
acceptance was necessary. Houm- 
et ch TaYLoR, [1921) N. Z L. R 
4 on "EN « Bae 


BANK OF 
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not be set up as an answer to a claim under 

the bills—McCatu Bros., Lrp. v. Har- 

GREAVES, [1932] 2 K. B. 423; 101 L. J. K. B. 

sy od L. T. 257; 48 T. L. R. 450 ; 76 Sol. 
0. : 


565. Add. Annotations :—Consd. McDonald ov. 
Nash, [1924] A. C. 625. Refd. Lickbarrow 
v. Mason (1793), 6 East, 20, n. 


567a. l—Re Goocu, Ez p. J UDD, No. 2096a, 


post. 
567b. 








.|—MoDONALD (GERALD) & Co. v. NASH 
& Co., No. 2096b, post. 


567c. No drawee—Name of wrong drawee inserted 
—Alteration with consent of drawer.|—M. 
drew two documents in the form of bills of 
exchange, but addressed to no one, for £1,000 
& £500, respectively, payable ninety days 
after date. Deft. was induced, by fraud, 
to sign a form of acceptance written across 
each document. M. then took the docu- 
ments to hier & requested him to get them 
discounted at his (pltf.’s) bank. Pltf., by 
mistake, inserted M.’s name as addressee on 
both documcnts, & took them to his bank, 
who, howev-r, ultimately declined to dis- 
count them. M. then asked pltf. to discount 
them for him. Before doing so, pltf., in 
the presence of, & with the consent of M., 
crossed out M.’s name as addressee & sub- 
stituted that of deft. Pitf., as bond fide 
holder for value without notice of any fraud, 
subsequently presented the documents to the 
deft., who refused to pay :—Held: (1) the 
insertion of deft.’s name as addressee was 
within sect. 20 of 1882 Act, & made the 
documents good bills of exchsng on which 
deft. could be sued ; (2) there was no material 
alteration within sect. 64 of that Act; (3) if 
the documents were not good bills of ex- 
change, ey were promissory notes on whicr 
deft. could be ate i by a bond fide holder for 
value without notice.—HasELDINE v. WIN- 
STANLEY, [1936] 2 K. B. 101; [1936] 1 
All BR. R. 1387; 105 L. J. K. B. 391; 154 
L. T. 406; 80 Sol. Jo. 206. 


568a. —— Effect of 1882 Act, s. 12.J—F., a 
financier, L., a distiller, D. & M., a firm of 
shipbrokers, & one A. were minded to load 
a ship with a cargo of whisky to be carried 
across the Atlantic & sold in the U.S. or at 
some point from which it could easily be 
smuggled into the U.S., in violation of the 
taws of that sountry. D. & M. entered into 
a contract to buy a steamer for £2,565; F. 
advanced £258 as a deposit un the purchase. 
On Oct. 26. 1927, an agreement was entered 
into between I’., L. & D. & M., whereby L. 


to hold as security until he should hand the 
shipping documents or delivery order from 
bond on or before Nov. 26. L. agreed to 
lend D. & M. £2,500 (£1,000 at 8 per cent. per 
annum & £1,500 at 40 per cent. per annum 
interest) for the purchase of the steamer. 
the loan to be secured by a first mtge. on the 
steamer. KF’. agreed to lend D. & M. £1,000 
at 40 per cent. per annum interest to be secured 
by a second mtge. on the steamer. D. & M. 
agreed to insure the steamer for £1,000 
against all risks including seizure or con- 
fiscation & £2,500 against marine risks & 
deliver to L. cover notes for £1,500 & £1,000 
& to F. a cover note for £],000. F. & L. 
agreed jointly to underwrite the insurance 
for £1,000 against confiscation at a figure to 
be agreed in the event of the ordinary market 
rate exceeding thirty guincas per cent. 
. & M. agreed to provide £1,600, the 
estimated balance required for the equip- 
ment of the steamer for the voyage. In 
intended pursuance of the agreement two 
documents undated, & purporting to be bills 
of exchange, though written upon unstamped 
paper, were sent to L.; both were headed 
‘‘London’’; one was drawn by F., accepted 
by A., & indorsed by F., & was for £5,500, 
payable ninety days after date; the other 
not signed by any one as drawer; it was 
accepted by A. & by D. & M., & was for 
£1,812 payable ninety days after date. 
Delay having occurred in naming a liner to 
take delivery of the whisky & in equipping 
the steamer for the adventure, L. gave to 
D. & M. a delivery order addressed to the 
keepers of the bonded warehouse where the 
whisky was in store. D. & M. immediately 
pledged the whisky for £500. F. hearing 
of this paid off the loan & took a transfer of 
the delivery order. The so-called bills of 
exchange for £5,500 & £4,812 were sent. to L., 
who was at Lausanne. Hle struck out 
* London ” & substituted ‘ Lausanne,” added 
Dec. 3 as the date of each, & signed his name 
as the drawer of the second, & stamped them 
both as foreign bills:—Held: (1) the so- 
called bill for £5,500, being drawn, accepted 
& indorsed in this country on unstamped 
paper, was void by Stamp Act, 1891 (c. 39), 
sa. 2, 37 (2), 38 (1); (2) the so-called bill for 
£4,812 though valid in other respects, as a 
foreign bill, notwithstanding 1882 Act, s. 64, 
was invalidated by L. having added a date 
not in accordance with the contract, & was 
not protected by 1882 Act, a. 12.—Fosrer v. 
DRISCOLL, LINDSAY v. ATTFIELD, LINDSAY 0. 
DriIsco.tu, [1929] 1 K. B.470; 98L. J. KB. 
282; 1401. T. 479; 45 T. L. BR. 185. C. A. 


agreed to se!l to D. & M. 7,500 cases of whisky | 4%nlution :—.48 to (2) Distd, Koch v. Dicks, [1933] 1 K. B. 


at 27s. 62. a case free on board at Leith or 


Glasgow to be delivered ex warehouse nnt | 577a. 


tatec than Nov. 26. D. & M. were to take 
aelivery on board a vessel of a regular line 
of steamers. Payment was to be made by a 
bill for £5,500 drawn by F., accepted by A. 
& indorsed to L., & a second bill for £4,812 
accepted by A. & D. & M., both bills to be 
payable ninety days from Nov. 26, & to be 
drawn & accepted on Oct. 26 & handed to L. 





PART VII. SECT. 1. 


§66 vi. —— ¢& place of payment. )|— 
Where instead of handing over a note, 
applt.’s solr. filled in a place for pay- 





§ 


ment, & discounted it with resp. & 
kept the money, & resp. filled in hisown 
name as payee, & the note was not paid 
at maturity & no notice of dishonour 


was given ta appit. :—Held: the solr. 


——.]—-Where a bill of exchange on 
duly stamped paper is presented for signature 
to the acceptor by the drawer, & the former 
signs at the request of the latter with know- 
ledge that the drawer intends to convert the 
document into a bill of exchange & negotiate 
it as such, it is immaterial, as against a holder 
in due course, whether the document was in 





blank or fully filled in when presented to the 





od 


had no authority to negotiate the note, 
& resp. had no authority to fill in his 
name as payee, & he could not recover 
from appit.—KNusT v. ABBOT, [1923] 
N. Zz. L. kh, 1072.—N.Z. 
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drawer for signature.—-DuNN (M.), L&D. »v. 
JEFFERSON (1925), 69 Sol. Jo. 695, 725. 
584. Add. Annotation :—Refd. Guildford Trust v. 
Goss (1927), 136 L. T. 725. 

585. Add. Annotation :—Refd. Greenwood 1. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 

587. Add. Annotation :—Dbtd. Jones v. Waring & 
Gillow, {1926} A. C. 670. 

588a. ——— Particular purpose—Fraudulent use for 
another purpose.|—A cheque was signed 
in blank by one of the partners in a syndi- 
cate, in the belief that the stamp of the syndi- 
cate would be subsequently affixed & the 
cheque used for the ordinary business of the 
syndicate. It was made payable to another 
partner, & was indorsed by a third partner, 
who bclieved the same as the drawer, as well 
as by the payee. The payee, in fraud of the 


other two partners, did not affix the stamp 
of the syndicate & used the cheque for the 

urpose of raising a loan from money-lenders, 
fo or which he gave a promissory note binding 
him to repay an agreed sum by monthly 
instalments. When one of the instalments 
fell due, the cheque was tendered in payment 
& was dishonoured upon presentation, & 
the money-lenders then sued the drawer & 
the indorser:—Held: the drawer & in- 
dorser were liable on the cheque, as there had 
been nothing to put pltfs. on inquiry whether 
a fraud was being pope by the payee, 
& as both defts., when signing the document, 
had intended that the document should be 
negotiated as a cheque, the cheque could not 
be regarded as a document given in escrow.— 
GUILDFORD TRUST, LTD. v. Goss (1927), 136 
L. T. 725 ; 43 T. L. R. 167. 


Part VII.——Delivery. 


595. 
[1924] A. C. 625 


596. Add. Annotation :—Refd. Lloyds Bank v. 
Ohartered Bank of India, etc. (1927), 44 
, T. L. R. 165, 


r 


Add. Annotation :—Refd. McDonald v. Nash, | 648. Add. Annotation :—Expld & Distd. Jones v. 


Waring & Gillow, [1926] A. OC. 670. 

663. Add. Annotation :—Refd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1983] 2 K. B. 616. 


Part IX.-Capacity and Authority of Parties. 


Add. Annotation :—Refd. Kreditbank Cassel 
G.m.b.H. v. Schenkers, [1926] 2 K. B. 450. 


687. 








691a. .|—Re ADANSONIA FIBRE Co., 
MILEs’ CLAim (1874), 9 Ch. App. 635; 43 
- ce Ch. 732; 31 L. T. 9; 22 W. RR. 889, 


Annotation Pd oe Banking Co. v. Beatson 
(1880), 5 C. 

691b. as v. MCNAIR (1812), cited in 

3 Dow, at p. 229; 3 BH. R. 1048, H. L. 


Annotations :—Consd. Daviaon v. Robertson (1815), 3 Dow, 
218, N.F. Yorkshire Banking Co. v. Beatson (1880), 
5C. P. D. 109. 

692a. ——- -|—In order to take a case out 

of the principle, that every partner in a 
mercantile or ordinary trading partnership 
is liable upon bills, drawn by a partner in 
the recognised trading business of the firm, 
for a transaction incident to the business of the 
firm, although such partner’s name does not 











appear upon the face of the instrument, & 
although he be a sleeping & secret partner, 
it must be established that the holder of the 
bills knew, at the time he received them, 
that the transaction was a private contract 
not within the scope of the partnership.— 
BUNARSEE DAss v. GHOLAM HossEINn (1870), 
18 Moo. Ind. App. 358; 20 H. R. 585, P. C. 


——.|—SUTTON v. GREGORY (1797), 
Peake, Add. Oas, 150; 170 E. R. 226, N. P. 


———.]—If one partner draw or 
indorse a bill in the partnership name, it 
will primd facie bind the firm, although passed 
by the partner to a separate creditor’in dis- 
charge of his own debt, unless there be evi- 
dence of covin between such separate debtor 
& creditor, or at least of the want of authority 
either express or to be implied, in the debtor 
partner to give the joint security of the firm 


693a. 





694a. 











PART VIII. SECT. 3, SUB-SECT. 1. 628 i. Until death of maker.}— | goods.—NaTIONAL MANUFAOTURING 
598 ii, ——.]—Extrinsic evidence js | BONHAM v. BONHAM (1920), 18.0 O. ah R. | Co. v. STRPA, [1922] 1 W. W. R. 814; 

always admiasible to show delivery in 434; 57 D. L. R. 459; 19 O. oN. 65 D. L. R, 284; 17 Alta. L. R. 398.— 

escrow.—IMPERIAL BANK v. HBISZ, 268.—CAN. CAN. 

IMPERIAL BANK tv. HuNpT, [1930] 1 637 iv .}+Evidenoe of alleged 


D. L. R. 339; 64 0. L. R. 452.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 1.—A. 


611 vili. -}—Oral evidence is not 
admissible to show an agreement con- 
temporaneous with the making of a 
note that the Hability of the maker is 
sontingent on the happening of some 
event.— RUTHENIAN ARMERS ELE- 
VATOR Co. v. GNIAZDOSEI, [1922}) 3 
WwW. W. R. 19; 6&8 D. L. R. 656; 32 
ae cre R. 322.—CAN. 


= cen e BILL v, Te wanr 


* 





conditions attached to the payment of 
& promissory note, ¢.g. payment out of 
& particular fund, is not admisaible, as 

it would vary the terms of the written 
document.—GUGGISBERG v. WEBER, 
(1924) 1 D. L. R. 335; 1 W. W. R. 
137: 18 Sask. L. R. 6.—CAN. 


638 i. Excluding Uability if goods 
rejected.}— An action by payoe against 
the maker of a promissory note given 
for the price of goods was dismisacd, 
on the ground that deft. had exercised, 
as under a contemporaneous ora! 
agreement he was entitled to do, the 
right of rejecting & returning the 


6 


PART IX. SECT, 1. 


o i. Knowledge of acceptor.|— 
ta an action on a promissory note it is 
enough to show that the acceptor had 
such knowledge as to put him on 
art peta tothe pak’ 8 mental incom- 

tency.—GRANT v. IMPERIAL TRUST, 
1935) 3 D, L. R. 660.—CAN. 


o fi. ——- —_-, ]— 


.]—MOCN AB v. IMPERIAL 
TRUST Co., tae. 4D. L. R. 570.— 





aed IX. SECT. 2. 


——.}— Pope v. FRag ER, 
rigadi 33 3 we “W, R. 154.—CAN. 


for his separate debt.—RIDLEY v. TAYLOR 
(1810), 138 Hast, 175; 104 HB. R. 336. 
Annotations :-—Consd. Weankiand vw. M‘Gusty (1830), 1 
“"knepo, 2 274 5 i  Aoraman, Ez p. Bushell (1844), 3 Mont. 
G. 615. istd. Leverson v. pene (eee); 13 
QC. B. N. “s, $78. R 


. Lioyd wv. “ab a 25),20. & P. 
ee ene Re _, Crowther (1831) & J. 316; 


Ez p. D lington 1 District Folnt Stock Banking Co. 
eeeey 34 L. J. "Boy 1 
694b. 











.|—Bills drawn by one 
partner for a separate debt in the partnership 
name cannot be recovered upon as against 
the firm, unless pltf. can prove either a direct 
assent from the other Seba, or circum- 
stances from which such assent might have 
been reasonably ee —FRANKLAND 2. 


M‘Gusty (1830), 1 Knapp, 274; 12 BH. R. 
324, P. C. 
Annotations :—Consd. Re Wardley & Hodson, Ex p. Thorpe 


1 eS0), ne Denes 16. Refd. Leverson v. Lane (362), 13 


6040, ——— Note made for self & partner—Partner 
bound.|—LANE v. WILLIAMS (1692), 2 Vern. 
277; 23 H. R. 779; subsequent proceedings 
(1693), 2 Vern. 292. 

Annotations :—Consd. Devaynes v. Noble, Sleech’a Case 
(1816), 1 Mer. 539. Feld, Bank of Australasia v. Breillat 
(1847), 6 Moo, P. C. 0. 152. 

JERVES & 

BaAILy (1727), 2 Ld. Raym. 1484; 92 EB. R. 

ot ; sub nom. SMITH v. BAILY, 11 "Mod. Rep. 


695a. —— ——- With addition of partnership 
name—Firm bound.|—GaLtway (LORD) v. 
MATTHEW & SMITHSON (1808), 1 Camp. 403 ; 
170 E. R. 1000, N. P.; speese ti roceed- 
ings, sub nom. GALLWAY (LORD Novae 
& SMITHSON, 10 Hast, 264. 


Annotations :—Consd. Rooth v. Quin 
7 Price, 193. Aout He Clarke, KH 
L. T. O. S. 284 


696a. .}—In an action against pwstners 
on a bill of exchange, it is no legal objection 
that the bill has been drawn or indorsed by | 
one in his own name only. The liability 
of the parties may be collected from their 
course of business & other circumstances, 
showing that the partner who drew or indorsed 
had authority to bind the partnership by that 
mode of drawing or indorsing. Nor is it 
sufficient for the other partners to show that, 
in the particular instance, the partner who 
drew or indorsed the bill in question violated 
his private instructions in so doing.— 
SouTH CAROLINA BANK v. CASE (1828), 8 
B. & C. 427; 2 Man. & Ry. K. B. 459; 108 
BK. R. 1101; sub nom. SourH CAROLINA BANK 
v. CASE, BECKETT v. Same, Dan. & LI. 103; 
Ane J.0.8. K. B. 364. 


tone :—Expld Smith ». Craven (1831), 1 Cr. & . 
Dbtd. Nicholson v. Ricketts (1860), 2 E. & 

Re Adansonia Fibre Co., Miles’ Claim WT 
oie Ap fae et ridy Yorkshire Banking Co. v. Uae ig oie ahe 


& Janney ai); 
ix p. Bucixde» (1844), 3 








Annotat 
500. 
Consd. 


Refd. Vere v. pany 1829), 10 B 
388’: Ppehinan v. Knight (1838), ing. N. C. T3: 
Trueman v. Loder (1840), 11 Ad. El. 589. 








698a. After dissolution.]—A bill drawn 
& accepted after dissolution of partnership, 
though dated before, does not bind the 
retiring aogier g e v. PULHAM (1816), 
2 Chit. 121 3 sub nom. WRIGHTSON v. PULLAN, 
1 Stark. 375; 171 E. R. 501. 


701a. ———.]—A bill, though drawn on 
@ partnership, & accepted by one of the 








PART IX. SECT. 3. 


The maker of a 
promissory note whose signature is 


‘LCi 


ment is 


—— 


forged is not liable to the holder, when 
the latter has notified him that 
demanded & he has not re 
to the holder, who had suff 
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partners, if for a separate debt of one of them, 
shall not bind the partnership, if the party 
knew the consideration of the bill. Aliter, 
if in the hands of a bond fide indorsee without 
notice.—WELLS v. MASTERMAN (1799), 2 
Esp. 731; 170 BH. R. 512, N. P. 


Annotations Reta. Leverson ». Hane (1802), 13C. B. N.S. 
2785 Elliston v. Deacon (1866), L. R. . 20. 


701b. 











.|—A partnership accept- 
ance, given in discharge of the several debt of 
one of two partners, cannot be proved against 
the joint estate, by a person who took it in 
discharge of such several debt, though it was 
left for acceptance at the house of business 
of the partnership, & thence returned 
accepted, unless the holder makes out that 
it was accepted in the partnership name, 
with the knowledge & assent of the other 
partner.—Re O’NEILL, Ex p. GOULDING 
(1829),8 L. J. O. S. Ch. 19, L. C. 

Annotations :—Reftd. Leverson v. Lane (1862), 13 0. B. N. 8. 
278; Je Riches & Marshall’s Trust ees, Eee Darlington, 
eto., Banking Co. (1865), 4 De G. J. & Sm. 5 

702a. Bill not ane to partnership 
address.]—Deft., a cheesemonger at A., 
carried on at W. the hosiery trade in partner- 
ship with C., but in his own name. C. 
accepted, in the name of deft., a bill of 
exchange drawn for goods supplied to the 
partnershi ,& which was addressed to deft. 
at A.: eld: the acceptance was binding 
on dett., although the bill was not addressed 
to the place where the partnership business 
was carried on.—-STEPHENS v. REYNOLDS 
(1860),5 H. & N. 513; 20 L. J. Mx. 278; 
2L. T. 222; 157 H.R. 1288; subsequent 
proceedings, 2 F. & F. 147. 


Annotations :—Consd. Yorkshire Banking Co. it en (I). 
Leeds & County Banking Co. v. Same (187 4orp. 
202 Refd. Yorkshire Banking Co. v. ieatsn (1880). 3 

Cc. P. D. 109. 
'709a. ——- ——— Not for partnership purposes— 
Firm not bound.|:-—SHeprarD v. Dry Sanne 
cited in Byles on Bills, l&th ed., p. 56, n. (d). 


For private debt—Firm not 
bound.]—ARDEN v. SHARPE & GILSON (1797), 
2 Hsp. 524; 170 W. KR. 442, N. P. 


—— ——.]- -Ripiiy v. Taytor, No. 
694a, ante. 


Bill or note indorsed by partner In own 
name.|—SouTH CAROLINA BANK v. CASH, 
No. 686a, ante. 


Add. Annolation :—Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
[1924] 1K. B. 775. | 


Add. Annotations :—Consd. Algemeene 
Bankvereeniging v. Langton (1035), 40 Com. 
Cas. 247. Refd. Greenwood v. Martins Bank, 
Ltd. (1981), 47 T. L. R. 607. 


Add. Annotations :—Distd. Goldman v. Oox 
(1924), 40 T. L. R. 744. Refd. Jones »v. 
Waring & Gillow, [1926] A. C. 670. 


Add. Annotation :—Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 


Add. Annotation :—Refd. Banco de Portugal 
v. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 465. 








713a. 





713b. 








713¢c. 


722. 


726. 


734. 


737. 


788. 


rene eet 





projudice.—INDUSTRIAL ACCEPTANOF 
CorRPN. v. LUNENBERG OUTFITTING Oo., 


ot rotlicd | (193412 D. L. R. 668,—CAN. 


lied 
no 


Cases 746—773. 


746. 


165. 


757. 


759. 


763a. 


7172. 


Add. Annotations :—Consd. Goldman v. Cox 
(1924), 40 T. L. R. 423; Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K.B.244. Refd. 
Underwood v. Bank of Liverpool, Underwood 
v. Barclays Bank, [1924] 1 K. B. 1776; 

Australian Bank of ‘Commerce v. Perel, [1926] 
A. O. 737; Jones v. Waring & Gillow, [1926] 
A.C. 670; Fenton Textile Assocn. v. Thomas 
(1929), 45 T. L. R. 264; Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40; Banco de Portugal 
v. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. H. 465; Midland Bank, Ltd. v. Reckitt 
(1982), 48 T. L. R. 271; Slingsby v. District 
Bank, Ltd. (1931), 48 T. L. R. 114; Lloyds 
Bank, Ltd. v. Savory & Co. (1932), 49 
T. L. R. 116. 


Add. Annotations :—Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Reckitt v. Barnett, 
Pembroke & Slater, [1928], 2 K. B. 244. 


Add. Annotations :—Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775; Liggett (Liverpool) v. 
Barclays Bank, [1927] 137 L. T. 448; Lloyds 
Bank v. Chartered Bank of India, Australia & 
China (1928), 97 L. J. K. B. 609. 


Add. Annotation :—Refd. Reckitt v. Barnett, 


Pembroke & Slater, [1928] 2 K. B. 244. 

** Directors ’’ added after signa- 
tures—Acceptance by company—Drawer re- 
quiring indorsement by directors.] — A bill of 
exchange addressed to « limited co. was 
accepted in the following form: ‘* Accepted 
payable at the W. Bank—A.B. & O.D., 
directors—Fashions Fair Exhibition, Ltd.” 
The drawer when sending the bill to the co. 
for acceptance stated in his letter that as a 
condition of his doing the work for which the 
bill was drawn he should require it to be 
indorsed by the directors as well as accepted 
by the co. ae. the same two 
directors signed the bill also on the back, 
“Fashions Fair Exhibition, Ltd. A.B. & 
O.D., directors,’’ & one of them when return- 
ing the accepted bill drew attention in his 
letter to the fact that it was ‘‘ duly indorsed 
by two directors of the co. as requested by 
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you.” In an action against A.B. & C.D. 
as indorsers of the bill :—Held: (1) they 
were personally liable, upon the ground that 
if the indorsement was to be treated as that 
of the co. it gave no greater validity to the 
bill than was already contained in the 
acceptance, & therefore under 1882 Act, 
8. 26 (2), the construction that it was the 
personal indorsement of defts. was to be 
adopted ; (2) even if the indorsement stood 
by itself, as defts.’ signature did not in terms 
say that they were signing on behalf of the co., 
the addition to their names of the word 
*‘ directors’? uust be treated as a word of 
description only & not as excluding their 
liability; (3) the ct. were entitled to look 
at the surrounding circumstances under 
which the bill was signed, including the letters 
which passed between the parties on the 
subject of the indorsement, from which it 
was to be inferred that defts. by indorsing 
intended to guarantee the payment of the 
bill.— Ewuiorr v. Bax-IRONSIDE, [1925] 2 
K. B. 301; 94 L. J. K. B. 807; 133 L. T. 
624; 41 T. L. R. 631, OC. A. 


Annotation :-— As to (1), Consd. Kettle v. Dunster & Wakofleld 
(1927), 43 T.L.R.7 


763b. —— —— ‘“ eesiver *? added after signa- 


ture.]|—Pltf., who had been appointed re- 
ceiver on behalf of the debenture-holders of a 
co., sued defts. as acceptors of bills of ex- 
change, which were signed by ‘‘ R., Receiver, 
F. Ltd.” as drawer. ‘They had been accepted 
in respect of goods supplied by the co. to 
defts., & pltf. had stated that it must be 
‘clearly understood that I am in no way 
accepting any liability or responsibility what- 
ever in respect of the orders themselves ’”’ :— 
Held: (1) the above were not ‘ surrounding 
circumstances”? from which the intention of 
the parties could be inferred, & such intention 
must be gathered from the terms of the docu- 
ment alone; (2) the words ‘‘ Receiver, F. Ltd.”’ 
were words of description only, & the bills did 
not purport to have been drawn on‘behalf of 
the co.; (3) pitf. was entitled to recover 
against defts. upon the bills. — KETTLE v. 
DuNSTER & WAKEFIELD (1927), 1388 L. T. 
158; 43 T. L. R. 770. 


Part X.—Consideration. 


778. Add. Annotations :—Refd. Robinson v. Marsh, 


Add. Annotations :—As to (1) Refd. Jones v. 
Waring & Gillow, [1926] A. C. 670; Re 
Cuthbert, Ha yp. Monnoyer British Construc- 
tion Co. v. bi dual 1 All E. R. 342. 


[1921] 2 K. B. 640; Sutters v. Briggs, [1922] 
1 A. C. 1; Re Farrow’s Bank, [1923] 1 Ch. 
41. 


PART IX. SECT. 5. 

763 1 ** President’ & 
‘* Mor.” added after signatures. |}—Held : 
the Gndividual defts. were personally 
liable on the note.—LoczxKa v. RUTHER- 
NIAN FARMERS’ O0-OPERATIVE CoO., 
pie arch 2 WwW. W. R. 782; 68 
D. 585; 33 Man. L. R. 137.— 
DANS 


7638 3 vb. “Pres.” & 
*s ask added after signatures.}— 
hether those signing a promissory 
note signed it as officials of a limited co. 
or aa individuals, is a question of intent, 
& the intent must be gathered from 
the face of the dooument itself, & 
where, on a series of notes made to 
the same person at one time, a 
rubber atamp containing the name of 
the co. & two lines was impressed on 





the notes & the signers ane on the 


two lines & added the words ‘“ Pres.’ 
& “Secy.’”’ after their signatures & 
were in fact the president & secretary 


of the co. respectively :—Held: he 
potes were made by the co. —SCHAFFE 
vw. TUBBY, SMITH & Co... LTD., 1934] 


1D. L. R. 468; 1 W. W. R. 213.—CAN. 


763 vo. ** Director” & 
** Secretary’’ added after signatures. }—A 

romissory note was granted in the fol- 
owing terms: “* eis months after date 
we promise to pay... [(C. D.) Director, 
{E. F.]) Secretary. ” The Fraserburgh 
Empire Ltd.’’ he body of the note 
& the words appended to the signatures 
had all been written by the same pcr- 
son, not one of the signatories, before 
signature :—Held: the two signatorica 
were: personally lable.—BREBNER 2%. 


8 





HENDERSON, [1925] 8. C. 643.—SCOT. 





763 v d. ‘* Managing 
Proprietor ”’ added after signature. }— 
A gait was brought on three hundis run- 
ning in the following form: ‘“‘ 56 days 
after date I promise to pay 8. C. 
or order the sum of R.’s 600, only 
for value received in cash (signe ) 
G. V. <A., Managing Proprietor, 
G. & B. Friends, 8S. Rd. Bombay 
No. 4°’ :—Held: the ony vereou ue ele 
on these hundis was G 
signed them & not any alleged a 
erp assing under the name of G. & B. 

riends, & the words Man Pro- 
Deletors etc., were merely added as a 

escription of his occupation & busi- 

ness address.—SITaRAM KRISHNA 
aes es CHINANDAS FATEHCHAND 
(1928), I. L. R. 52 Bom. 640.—IND. 


797. 


801. 
$02. 
803. 


8238. 


§26a. 


833. 
837. 


Add. Annotation :—Refd. Portofino Tank 
Steamer Owners v. Berlin Derunaptha (1934), 
39 Com. Cas. 830. 

Add. Annotation :—Refd. Sutters v. Briggs, 
{1922] 1 A. O. 1. 

Add. Annotation :—Refd. Poteliakhoff  v- 
Teakle, [1938] 3 All E. R. 686. 


Add. Annotations :—Distd.-Burrell v. Leven 
(1926), 42 T. L. R. 407; Richardson v. Mon- 
crieffe (1926), 43 T. L. R. 32; Poteliakhoff v. 
Teakle, (1938] 3 All E. R. 686. Consd. 
Burden v. Harris, [1937] 4 All FE. R. 559. 
Refd. Robinson v. Marsh, [1921] 2 K. B. 
640; Sutters v. Briggs, [1922] 1 A.C. 1; 
Eldridge & Morris v. Taylor, [1931] 2 K. B. 
416; Bartlam v. Evans, [1936] 1 K. B. 202. 
Add. Annotation :—Retfd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26. 

- —-MASCARENHAS v. MERCANTILE BANK 
oF Inpia, Lrp., DA SILVA v. MERCANTILE 
BANK oF INDIA, LTD., No. 843a, post. 

Add. Annotation :—Refd. Wyatt v. Kreg- 
linger & Fernau, [1933] 1 K. B. 793. 

Add. Annotation :—Refd. Sutters v. Briggs, 
{[1922]1 A.C. 1. 





843a. Fraudulent pledge of debentures—Surrender 


PART X. SECT. 1, SUB-SECT. 3. SON v. 


Pel de i. Forbearance to sue—Surety. }— 
eld: 
contituted deft. a principal debtor, & 
his equities as a surety were gone.— 
ALLIANCE TRUST Co. v. 


for renewal—Rights of pledgee.J}—A man, 
entrusted with certain debenture securities 
for the purpose of collecting the interest on 
behalf of the owners, by means of forged 
endorsements pledged all the debentures 


ROYAL 


the giving of a note to avoid suit y C. R. 57; 


JOUNSON, | Co. ¢t. 


INSTITUTION FOR 
ADVANCEMENT OF. LEARNING, 
(19381) 4 D. L. R. 689.— 


zt. @atenston of credit. FULLER & 


HOLLAND (N. 8.) (1910), 9 


with his bankers to secure his own indebted- 
ness. Later the debentures, which con- 
stituted negotiable instruments, were sur- 
rendered by the bank to the issuing authority, 
who exchanged them for new debentures of 
the same total value. All the new instru- 
ments were issued directly to & in the 
name of the surrendering bank, & clear 
of all previous endorsements. The original 
securities were then cancelled & retained 
by the makers. Later the said bank at the 
request of the pledgor of the securities en- 
dorsed the new instruments over to another 
bank, the present respondents, to whom he 
had transferred his loan account. On a 
claim by the owners of the original deben- 
tures, the present applts., for the delivery 
to them of the new instruments by resp. 
bank :—Held: there was nothing in the 
circumstances of the transaction to put resps. 
on inquiry. The issue by the makers of the 
‘‘ renewal ’’ debentures constituted in effect 
a new contract between them & the first 
bank, &, resp. bank being the holders in due 
course of those instruments, applts. had no 
right of action against them. The ‘“‘ re- 
newals’’ were in form & in substance new 
& independent obligations in substitution for 
those under the surrendered instruments.— 
MASCARENHAS v. MERCANTILE BANK OF 
INDIA, LTD., DA SILVA v. MERCANTILE BANK 
oF INDIA, Lip. (1931), 47 T. L. R. 611, P. O. 


sy. Delivery up of votd Dbill.j— 
Valuable consideration for a bill of 
exchange may consist in the delivery 
up of another bill which the person 
taking the former bill was entitled to 
keep, even though the bill delivered 
up was vojd.— LOYAL BANK OF CANADA 


1932) 


[1920] 2 W. W. R. 800; 15 Alta. L. R. 
479.— CAN. 


796 ii. Note given by vice- 
he eadg of company & wife.}—Defts., 

usband & wife, were respectively 
vice-president & president of a co. 
which was indebted to pltf. co. & was 
unable to make pevnene: Deftsa. 
made a joint & several promissory note 
in favour of pltf. co., payable on de- 
mand, for the amount of the debtor 
co.’s indebtedness. This was done at 
the solicitation of K., a representative 
of pltf. co., who said that he would 
not sue ‘‘them’” so long as_ they 
showed a copes wen to pay :—Held: 
by ‘‘them ’’ K. meant the debtor co.:; 
forbearance to sue upon the demand 
note was a sufficient consideration for 
the giving of it; & the wife deft. was 
liable upon it.—CITIES SERVICE OIL 
Co. v. RUBEL, (1931) 2 D. L. R. 183; 
66 O. L. R. 475.—CAN. 


798 iff. Husband—-Note given by 
wife.}—Forbearance to press for pay- 
ment or extension of credit is valuable 
consideration for & promissory note 
given by the debtor’s wife to the 
creditor.— VICTOR v. GALLEN, [1937) 2 
 D.L. R. 99; 11M. P. R. 155.—CAN. 


795 iv. ——.]—The for- 
bearance (which may be implied) & 
extension of time by a creditor is 
sufficient consideration for a demand 
note signed by a wife to secure the 
creditor of her husband.—McMurcnhy 
c HARPER, [1937] 2 D. L. R. 774.— 














PART X. SECT. 1, SUB-SECT. 4, 


qi. —— ——.]}—Held: the for- 
bearance or extension of time limited 
for the balance of payments which R. 
obtained by the of the note was 
valuable ean eran brie ate 
meaning 0 common law of Eng 
or under sect. 58 of Bills of Exchange 
Act, R. 8. C., 1927.—Re Ross, Hurcei- 


J.B. 


HE. L. R. 11%. -CAN, 


PART X,. SECT. 1, SUB-SECT. 5. 


sv. Sale of tmprovemenis by quit- 
claim deed.)— DuBk v. MORNKAULT 
(1920), 48 N. B. R. 200; 55 D. L. R. 
512.—OAN. 


sx. Giving creditt.}—In an action 
upon promissory notes made by defts. 
husband & wife, in favour of pltfs. 
wholesale merchants, it appeared that 
in Mar. 1921, the wife deft. who had 
been carrying on a retail business, 
made an assignment under the Bkpcy. 
Act, & shortly afterwards made a 
roposal to compound her debts at 
35 cents in the dollar, to be paid in ten 
equal monthly instalments. The com- 
hi a was duly puproves by the ct. 
Pitfg. were among the creditors. The 
debtor did not complete the com- 
position payments thin the times 
proposed, & the fina] payment was not 
made until Aug. 1923. After the 
composition was approved, the debtor 
continued to do business, & made some 
urchases from pltfs. In Sept. 1022, 
bie debtor proposed to buy a large 
quantity from pltfs. on credit, but 
pitfs. refused to give credit for the 
quantity desired unless defts. would 
make some settlement of the old debt, 
i.e. the unpaid balance of pltfs.’ com- 
ound claim. Defte. thereupon signed 
he promissory notes now sued upon, 
delivered them to pitfs., & received a 
new supply of soon? upon the credit 
they desired :—Held: the notes were 
not made for the accommodation of 
pltfs.; but, though representing a 
compromised debt. were in fact made 
in consideration of the giving of credit 
in respect of the new sale, & that was 
sufficient consideration to support the 
notes & to render defts. Hable.— 
CHAMANDY BroruHers, LTD. v. ALBERT, 
{1928] 2D. L. R. 577; 62 O. L. R. 
105; 10 C, B. R. 32.—CAN. 


9 


v. GROBE & WaAuUBRIDGE (Alta.), [1928] 
ee R. 93; (1928) 2 W. W. R. 55.— 


sz. Credit given to third purty.}—B., 
having an unauthorised loan from 
applt. bank, of which he was a director, 
& wishing that it should ceare to appear 
in the books, persuaded the first resp. 
to sign a promissory note for Ks. 20.000, 
dated Dec. 22, 1917, in favour of the 
bank; 3B. promised that he would 
himself pay the Lhe te & interest. 
The note was credited by the bank to 
3., the first resp. eee no part of 
the money. On Dec. 23, 1918, B. 
aid to the bank a sum out of which 
he bank allocated Its. 908 to the pay- 
ment of the interest due upon the note. 
L. had notice of that allocation & 
adopted it in his own books. On 
Aug. 9, 1921, appit. bank sued the first 
resp. upon the note :—Held: the first 
al was liable on the note. The 
giv & of credit by the bank to B. was 
consideration.— NATIONAL BANK OF 
UPPER INDIA v. BANSIDHAR (1929), 
L. R. 57 Ind. App. 1, P. C.—IND. 


sa. Note gtven for price of car—To 
father of vendor—Father ‘“ backing ” 
son itn business — Absence of con- 
sideration. }—-McLEAN v. MoDOUGALL, 
ne 1 D. Tis R. 713 ? 1 M. P. R. 77.— 


PART X. SECT. 2. 


844 il. ——-.}-—-CANADIAN BANK OF 
COMMEROER ov. COLWELL (1923), 56 
N.S. R. 347.—CAN. 


PART X. SECT. 8. 


855 i. Liability of accommodating 
rty—Not entitled to notice of dis- 
ir.}—CODVILLE Co. v. JORDAN, 
{1922} 1 W. W. R. 1280; 63 D. L. RB. 
694,—CAN. 


856 vi. pacar ae = Bub. went 
tndorser not entitled to benefit of col- 
18 


Cases 862—942. 


862. Add. Annotation :—Expld. Re Chetwynd’s 
Estate, Dunn’s Trust, Ltd. v. Brown, [1937] 


3 All BE. R. 530. 


868. Add. Annotation :—Consd. Jones v. Waring & 


Gillow, [1926] A. OC. 670. 


895. Add. Annotation :—Refd. Allen v. 
Bank of Canada (1925), 41 T. L. R. 626. 


Under 1882 Act, s. 21 (2)—Payee.]-— 
The original payee of a cheque is not a 
‘* holder in due ge ’? within the above sect. 


898a. 





— JONES (R. E.), Lr 
Lrp., [1926] A. C. 670; 


135 L. T. 548; 42 T. L. R. 644; 


756; 32 Com. Cas. 8, H. L. 


Annotation Ret. Lloyds Bank . cunrtored Bank of India, 


Australia & China, (1929) 1 K.B 


897. Add. Annotation perc) Jones v. Waring 


& Gillow, [1926] A. C. 670. 


lateral security. ana v. FRALICK 


(1856), 5 Gr. 612.—CA 

sb. Right of aaien ee party— 
To sue—On warehouse receipt indorsed 
by accommodated party.|—-Held: pltf. 
could not recover, for there was no 
debt cantracted at the time of the 
indorsement.— COCKBURN v. SYLVESTER 
(1877), 1 A. R. 471.—CAN, 


sd. Hvidence.}—LERNER v. eae: 
CANADIAN IMPORT Co., LTD. (1934), 7 
M. P. lt. 439.—CAN. 


' PART X. SECT. 5. 





896 iv. —-—-.]— UNIoN B.NK 
OF CANADA v. ANTONIOU, [1921, 1 
W. W. i. 649; 56D. L. ht. 338; 61 


S. (en R, 253.—-OAN. 

896 Vv. ——.]}—WEICKER iv. 
MORTIMER, [1922] 2 W. W. KR. 725; 
16 Sask. L. R. 436.—CAN. 














896 vi. -}—ALLANABAD 
Rank, LTp., LAHORE v. RATTAN CHAND 
CHAWLA (1927), I. L. It. 8 Lah. 702.— 
IND. 

897 vi. —--~-.] —-GUNNB, LTD. 
v. big er ee 1D. L. R. 3877; 51 
N. B. KR. —-CAN. 

897 v i ae ae | MARSHALL Uv. 


Rourrs, [1924] 1 D. L. R. 888.—CAN. 


897 viii. -}—The original 
payee of a cheque is not a holder in 

ue Contes: —-JOHNSON v. JOHNSON, 
[1928] 2 L. R. 531, 912; [1928] 
1 W. W. Rv 774; [1928] 2W.W. lt. 
63; 23 Alta, L. Rh. 388.-——CAN. 

907 i. ‘* Complete d& regular on face 
of tt ’’-—Instrument signed in blank.j— 
A party who knows that a note has 
been signed in blank & negotiated to 
him before being filled out is not a 
holder in due course.—-SAVARD  v. 
Ll aa (1922), Q. R. 34 K. B. 458. 

9138 ili. ——- ——.]—Pitf. purchased 
ae aes wnodel motor-truck from G. 

a ie Ae was nade on account & 
bese gssory notes given for the balance. 
G. assigned the ment & notes 
to dofts. for valuable consideration, of 
which p/tf. had due notice. Later pitt. 
found the truck was a 1913 model but. 
continued to use it. He then brought 
an action for cancellation of the notes: 
—Held: defts. were holders of the 
notes in duo course & had discharged 
any onus for the fraudulent conduct 
of G. of which they had no notice.— 
FRASER ©. McGREGOR, JOHNSTON & 
THOMAS, LTD. (1922), 31 B. C. R. 306. 

913 iv. or 
AUSTRALASIA ©. CURTIS, [1927] N. Z. 
L. R. 247.—N.Z. 


916 vi. —-—.]—In order for a 
person to whom a bill or note is 
negotiated to be affected with notice 
of a defect in the title of the person 
negotiating it he must have knowledge 
of the facts or a suspicion of some- 








arog area me 





Add. Annotations :—-Consd. Auchteroni 
Midland Bank, [1928] 2 K. B. 294; Reckitt 
v. Barnett, Pembroke & Slater, [1928] 2 
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Add. Annotation :—Refd. Jones v. Waring & 
Add. Annotation :—Consd. Sutters v. Briggs, 


Add. Annotations :—Consd. Sutters v. Briggs, 


Refd. Brown v. Swan 
Robinson v. Marsh, 


v. 


Add. Annotation :—Consd. Reckitt v. Barnett, 


Pembroke & Slater, [1928] 2 K. B. 244. 


Add. Annotation :—Refd. Humphrey & Den- 


man v. Kavanagh (1925), 41 T. L. R. 378. 


899. 
Gillow, [1926] A. ©. 670. 
901. 
[1922] 1 A. ©. 1. 
902. Qo” 
[1922] 1 A. O. 1. 
“ha ha (1921), 37 T. L. R. 787; 
[1921] 2 K. B. 640. 
917. 
,v. WARING & GILLOW, 
95 L. J. K. B. 913; K. B. 244. 
710 Sol. Jo, | 922. 
935. 
942. 


Add. Annotation :—Refd. Sutters v. Briggs, 


[1922] 1 1A. C0. 1. 


Hine wrong combined with a wilful 
neglect of the means of lnowledee: _- 
ROYAL BANK OF CANADA v. GROBE & 
WALBRIDGE (Alta.), [1928] 3 D. L. R. 
93; [1928] 2 W. W. QR. 55.—CAN. 


916 vii. -] — Promissory 
notes for $1,000. & $2,000 were en- 
dorsed by defts. respectively for the 
accornmodation Of a co. which was a 
customer of plitf. bank, pursuant to an 
arrangement made at a conference 
between the manager of the co., one 
of defts., & the local manager of pltf. 
bank, whereby the proceeds of the 
notes, When endorsed, were to be 
applied in reduction of a balance due 
by the co. upon a purchase of Innd, & 
that tho notes should not be used until 
the co. had raised @ sum of $1,000 to 
make up the sum of $4,000 to be paid 





upon the land purchase. Defts. on- 
dorsed the notes upon these con- 
ditions. ‘The notes were not dis- 


counted by pltf. bank, but were 
pledged to the bank by the co. as 
collateral security for advances made 
to the co. The co. never raised the 
$1,000 necessary to com lete the pay- 
ment of $4,000 :—Hel the local 
manager of the bank had full notice & 
knowledge of tho arrangement, & when 
he accepted the notes as pledge he wus 
not acting in good faith & pltf. bank 
was therefore not a holder in due 
course.—-IMPERIAL BANK v. HEISZ, 
IMPERIAL BANK v. HUNDT, [1930] 1 
D. L. hh. 339; 64 O. L. KR. 452.—CAN. 


n (p. 140) i. Notice that trans- 
feror not entitled to transfer.]-——Defts. 
entered into a hire-purchase agree- 
ment with the H. Co. in respect of a 
motor car, & gave promissory notes as 
collateral security, but not In payment 
of the instalments payable thereunder. 
It was a term of the hire-purchase 
agreement, that defts. should be en- 
titled to determine the hiring by return- 
ing the car to the H. Co. &, thereupon, 
the H. Co. was obliged to surrender all 
promissory notes given by defts., & 
not then due. Pltf., in course of an 
arrangement for financing the H. Co.’s 
transactions, paid the H. Co. an agreed 
price for the car, & the H. Co. indorsed 
deft.’a promissory notes & delivered 
them to hae Thereafter, defts. pro- 

osed, in lieu of the instalments, to ay 

150 at once, & the residue of the con- 
sideration in a single deferred payment. 
The H. Co. so t to retire the pro- 
missory notes held by the pltf., but as 
the pene could not agree as to the 
rebate for payment in anticipation of 
the due dates, nothing eventuated. 
The H. Co., however, accepted the 
£150, & later, the balance of the con- 
sideration, from defts., & met each 
note held by pltf. as it fell due, until it 
went into liquidation. Pltf.’s repre- 
sentative was aware, in another 
capacity, of what had occurred between 
the other parties. Pltf. having brought 


10 





an action against defts. on the pro- 
missory notes still] held by it :—Held: 
it was a part of the bargain between 
defts. & the H. Co. that the pro- 
missory notes should not be dis- 
counted; of this plitf. was aware; 
pitf. was not a holder in due course, & 
could not recover.—AUTOMOBILE FYI- 
NANCE Co. oF AUSTRALIA U. HENDER- 
BON (1930), 23 Tas. L. R. 9.—AUS. 


g (p. 141) i. ——.]— IMPERIAL 
BANK t. HBISZ, IMPERIAL BANK vt. 
HunNpT, [1930] 1 D. L. R. 339; 64 
O. L. RK. 452.—CAN. 


k (p. 141) 1. Private arrangement 
between parties— Not expressed on face of 
instrument, |—An open letter of credit 
was granted to W., trader, on the 
guarantee of T. & M., merchants, upon 
an agreement, not ex presicd in the 
letter, that W. should buy produce & 
consign bills of lading & policy of insur- 
ance endorsed to T. & M., us security. 
W., in fraud & violation of their agree- 
ment, drew bills under the letter, & 
indorsed for value to the Merchants 
Bank of Halifax, who had no notice of 
the above agreoment :—Held: 
negotiable instrument is not to be 
affected by any private arrangement 
which the parties to it do not choose 
to put upon the face of the document. 
If it were intended to limit W. in the 
use of the letter of credit as between 
him & the world at large, to a use for 
mercantile purposes connected with the 
pene of the produce, it would have 

een very easy to have expressed on 
the face of the letter of credit that it 
was to be accepted if presented accom- 
anied by bills of lading & policy of 
nsurance,-——- MERVHANTS BANK OF 
HALIFAX v. WINTER (1898), 8 Nfid. 
L. R. 30.—NFLD. 


PART X. SECT. 6, SUB-SECT. 2.—A. 


940 i. Smuggling.}—-WALLESRIDGE v, 
FOLLETT (1846), 2 U. C. R. 280.—CAN. 


940 ii. .]——T he seller of smuggled 
goods cannot collect a note given for 
the price thereof as such transaction is 
contrary to public policy.—BEAULIEU 
v. OUELLETT (1936), 65 C. C. C. 355.— 
CAN. 

942 i. Gaming—Gambling in grain 
Sutures. ee poUnteery note unenforce- 
able.—BANK OF TORONTO v. SWEENEY, 
BANK OF TORONTO v. COCHRANE, BANK 











OF TORONTO v. Borys, [1927] 2 
cate R. 597; 21 Sask. Ls h. 670.— 


942 ii. Speculation.J—-In an action 
brought by -a grain brokerage co. on 
promissory notes made by deft. in 
favour of pltf. &, alternatively, for 
the return of money lent by pltf. to 
deft. :—Held: pltf. could not recover 
on the notes since deft. had, to the 
knowledge of pltf., no intention of 
making or taking delivery of the grain 


9438. Add. Annotations :—Distd. 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
Apld. Carlton Hall Club v. Laurence, [1929] 

Consd. Nihalchand Navalchand 

v. McMullan, [1934] 1 K. B. 171. (c. 


945. Add. Annotations :—Refd. Maskell v. Hill, 
Humphery v. Wilson 


2 K. B. 153. 


[1921] 3 K. B. 157; 
(1929), 141 L. T. 469. 


946a. Compounding felony.]—-GUIBORN v. 
Lows (1717), 2 Eq. Cas. Abr. 160; 
Abr. 408, pl. 20; 22 E. R. 136, L. C. 


Add. Annotations :—Refd. Robinson v. Marsh. 
[1921] 2 K. B. 640; Sutters v. Briggs, [1922] 


960. 


1A. 0. 1. 
964. Add. Annotation :—Apld. 


Cooperstein, [1926] Ch. 657. 
971. Add. Annotation :—Refd. Sutters v. Briggs, 


[1922] 1 A.C 


991. Add. Annotation :—As to (1) Refd. Bell v. 
Ltd. (1931), 146 L. T. 258. 
995. Add. Annotation :—Consd. Jones v. Waring 


Lever Bros., 


& Gillow, [1926] A. C. 670. 


1088. Add. Ann ctations :—Folld. Low  v. 


(1935), 152 LL. 
Williams (1928), 189 L. T. 2 
1033a. 








into orally between the parties pltf. agreed 
to sell a house for £800 to deft., who thereupon 


in the transactions in question, &, 
therefore, the moneys for which the 
notes were given were advanced by 
pitf. for a pUrpoHe which was illegal 
under sect. 231 of the Criminal Code, 
& which had been earried out either 
Wholly or to a substantial degree ; vor 
could opltf. recover (except as to 
$1,350) on the alternative clan for 
moneys advanced, Rinee (with the 
exception of the $1,350 which was 
advanced for other purposes) — the 
monevs were advanced for said illegal 
purpose. — PRUDENTIAL EXCHANGE Co., 





LTD. v. Kpwarpbs, [1938] LW. W. RR. 
22; 1D. L. R. 218.—CAN. 

946 iii, ——.J—-MACWILLIAMS _ ¥. 
HIG@ains, [1927] 2 D.0. R. 781: oo 
1 W. W.R. 772; 36 Man. L. I. 45 
CAN. 

946 iv. .J—Promissory note un- 
enforceable. The fact that the magis- 


trate consented to the withdrawal of 
the charge is immaterial.— BECKER v. 
BACHMAN (Alta.), [1927] 2 D. L. Rh. 
1144; [1927] 2 W. W. BR. 32.—CAN. 


1 i. .}—Moneys due on a pro- 
missory note executed in considera- 
tion of the balance of the security 
deposit for the lease of a house taken 
for immoral purposes cannot be re- 
covered by suit.—KALIKUMARI BAISH- 
NABI v. MANOMOHINEE DBAISHNABI 
(1935), I. L. R. 63 Cal. 445.—IND., 

m. Read now ‘ 946a i.”’ 


ni. Transaction in breach of licensing 
laws.|-—Held : pltfs. could not recover 
on bills of exchange given in pa ayment 
for intoxicating liquors sold by their 
agent in a local option district.— 
aay Co. v. ae ae BOTTLING 








(N. S.) (1913), 13 E. L. R. 489; 
i D. L. R. 711.—CAN. 
n $i. -+—Held: there was no 


legal consideration for the cheque on 
which plitf. sned, & he could not 
recover.—-SkALE wv. BECKER, [1926] 
1D.L.R.723; 590. L. R.551.—CAN. 


PART X. SECT. 6, SUB-SECT. 2.—B. 


958 iv. -}—-M. drew a 
cheque, crossed ‘“‘ not negotiable,” & 
payable to D. or order, & delivered it 








Soc. Anon. des 


T. 6865. Refd. Bernard v. 


tnd ted © 





Vol. VI.—Bills of Exchange. 


20), 


Cases 943—1053. 


handed to pltf. a cheque made payable to 
him for £450 as part purchase price. 
was no Memorandum or note of the agree- 
ment in writing to satisfy the terms of 
sect. 40 of the Law of Property Act, 1925 


There 


40. Subsequently, deft. re- 


pudiated the agreement & stopped the cheque, 
which was dishonoured. 


Plitf. sued deft. on 


the cheque. There was no evidence that pltf. 


FEst- 
5 Vin. 


Persia 
Greenberg v. 


had not always remained able & willing to 
convey the property to deft. :—Held: pltf. 
could recover on the cheque.—Low v. 
(1935), 152 L. T. 585; 51 T. L. R. 322. 


1087. Annotations :—Delete ‘‘ Barwick v. S. E. & 

C. Ry. Cos., [1920] 2 K. B. 387; Bombay & 
Steam 
[1920} 3 K. B. 402; 


RY 


Navigation Co. v. MacLay, 


Markwald v. A.-G., 


(1920] 1 Ch. 348.” 


[1928] P. 


Fry 
Goddard, 


Add. Annotations :—Refd. Maclaine v. Eccott 
(1924), 132 L. T. 173; Greenwood v. Martin’s 
Bank, Ltd. (1932), 48 T. 
1088. Add. Annotations :-—Refd. The 
180 ; 
[1931] 1K. B. 557. 
1052. Add. Annotations :—Refd. Robinson v. Marsh, 
f192t] 2 K. 


I. KR. 601. 


Penelope, 
Lever Bros., Ltd. v. Bell, 


B. 640; Churchill & Sim v. 


11987] LK. B. 92. 


1053. Add. Annotations :-—-Distd. Guildford Trust 


628. 


to D. in payment of moncy won from 
him by D. under’a wagering contract. 
D. indorsed the cheque to R. but upon 
presentment to M. for payment it was 
Qghanoared :—Held : the cheque 
having Leen given for a consideration 
which by cirtue of Gaming & Betting 
Act, 1912, was not illegal but merely 
void, 1D. had acanired a good title to it, 
& therefore that Ih. was entitled to 
recover its value from M.—ROBERTS 
vw. MALOUF (1929), 29 8S. R. N.S. W. 
179; 46 N.S. W. W.N. 61.—AUS. 


ei. ——-~.J—A promissory note 
given to a creditor in order to procure 
his consent to an assignment in contra- 
vention of Act 32, 1916, 8. 141 (b), is 
not by reason of that fact alone void 
in the hands of @ person not a party to 
it, who, subsequently to the Illegality, 
gives value for it fin good faith.—- 
VALAYATHAN v. FIVE RoxsKS ThA & 
CoFFEK WORKS (1931), 52 N. L. i. 
143.—-S. AF, 

sb. Amount recoverable.J—Where the 
consideration for a promissory note as 
between the maker & payee was 
illegal & judgment is recovered thereon 
against the maker by a holder in due 
course who took it from the payee as 
collateral security for a debt, the 
amount of the judgment should be 
Hmited to the arnount of the transferees’ 
present indebtedness to the holder 
The saine result follows even though 
the origina] transaction was not tllegal, 
where the maker has already paid the 
amount of the’ note to the 





ayee.— 

ROYAL BANK OF CANADA ¥v. GROBE & 
-~WALRRIDGE (Alta.), [1928] 3 D. L. R. 
93; (1928) 2 W W. R. 55.—CAN. 


PART X. SECT. 7. 


993 v. Assignment by 
venaor of righta under contract to third 
party— Property in goods never passiny 
to =purechaser.J|-—MONTICELLO STATE 
BANK ©. KILLORAN, [1920] 3 W. W. R. 
542.—CAN. 








PART X. SECT. 8, SUB-SECT. 1. 


si. Verbal agreement that note 
to be operative only on happening of 


ll 





v. Pohl & Maritch (1 
Refd. Blay v. Pollard & Morris, [1930] 1 K. B. 


928), 72 Sol. Jo. 171. 


oe event. J—DENNIS wv. Ivey & 
Boyorn, [1020] 3 W. W. RR. 744.— CAN, 
8 ii, ----~-- Note given to show fictitious 


assetsa—Hatoppel of maker.|\—HaAyY v. 

ALLEN, [1921) 1 W. W. hi. 33.—CAN. 
siii, —---.]--—KLOTZ v. JOUAN, [1925] 

3 D. LL, RR. 105.-—-CAN. 


s iv. --—-—.}-—-DEVLIN wv. MOORE'S 
MILLS CREAMERY, eh (N. B.), [1927] 
3D. L. R. 479.—CA 


PART X. SECT. 8, SUB-SECT. 2. 

1040 ii. --—--,J—The 
maker of a post-dated cheque the con- 
sideration for which hak failed & pay- 
ment of which he has stopped, is Hable 
thereon to a bank which in good faith 
& without knowledge of the facts 
has before {its date received it} by in- 
dorsement from the payee & given 
credit. therefor to the payee.—- UNION 


BANK OF CxNape v. ATTE RAALL, 
(1920) 2 W. R. 497; 52D. L. BR. 
407; 15 Alta. wi, R. 350. —~CAN. 


qa (p. 164) i. ~--—- —— -—-— With- 
debate of retainer. J— Thorulethat partial 
fatlure of consideration for a promissory 
note ia a defence pro tanto, as against an 
Immediate party, ate when the amount 
of the note referable to such partial 
failure is ascertained & liquidated, was 
appled herein to an action on & note 
given a solr. on being retained to con- 
duct. the defence to a charge which wasn 
withdrawn before the date set for 
trial, but with respect to which the 
aolr. prepared for trial.—Krauss »v. 
Luciuk, [1928) 1 D. L. RR. 1132; 
[1928])1 W. W. R. 1843 22 Sask. L. R. 
374.—CAN. 


PART X. SECT. 9, SUB-SECT. 1. 


sd. General rule.j--In an _ action 
against the maker of a promissory note 
by an alleged holder in due course 
deft. ha ay the right to plead fraud of the 

payee. aia v. CAMPBELL, 
P6830) 2 W. W. RR. 275.—OAN, 


1053 iii. ——— ——-.]—Royat BANK 
©. WANNAMAKER (Ont. ) [19291 4 
D. L. KR. 999.—CAN. 


Cases 1054—11986. 


1054. Add. Annotation :—Refd. Jones v. Waring 


& Gillow, [1926] A. OC. 670. 
1054a. 





171. 
1086a. 





missory note ; 


———.]—GUILDFORD 
Lrp. v. Pont & MaritcH (1928), 72 Sol. Jo. 


«-}—-Where in an action for the pay- 
ment of a sum alleged to be due to pitf. upon 
a promissory note deft. pleaded that there 
was no consideration for the note :—Held: 
(1) inadequacy of consideration affords no 
relevant answer to a demand upon a 
(2) it is not for the ct. to 


ENGLISH AND Empire DicEst SuPPLEMENT. 


inquire into the adequacy of the considera- 


tion for the note, but to consider whether 


TRUST, 


or not there had or had not been any con- 
sideration given ; 


(3) the burden of proof 


that no consideration had been given was on 


638, P. C. 


pro- 


deft.—ADIB EL HINNAWI v. YACOUB FaHmMI 
ABU EL HUDA EL Farvual, [1936] 1 All E. R. 


1088. Add. Annotation :—Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


1182. Add. Annotation :—Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640. 


Part Xl.—Negotiation and Transfer. 


1155. Add. Annotation :—As to (2) Consd. Austrian 
Property Administrator v. Russian Bank. for 
Foreign Trade (1931), 47 T. L. R. 550. 


1161. Add. Annotation :—Refd. Suttors v. Briggs, 


(1922]1 A.C. 1. 


1168. Add. Annotation :—Refd. McDonald v. Nash, 


[1924] A. C. 625. 


1169. Add. Annotation :—Refd. North & South 
Insurance Corpn., Ltd. v. National Pro-— 
vincial Bank, Ltd., [1936] 1 K. B. 328. 


1178. Add. Annotation :—Refd. Sutters v. Briggs, 


[1922] 1 A. C. 1. 


1059 xv. .}~Where notes were 
nullities for fraud, & the signer was nt 
estopped by an sas fers on Ler 
part :—Helad: the third party, al- 
though a holder in due course. had no 


right to recover from her.—DUNSHEA 
v. KESTEVEN, (1922) N. Z. L. RR. 1032. 





1059 xvi. -]—Where there was 
a defect in the payee’s title, of which 
the indorsce had notice:—Hield: he 
was not entitled to recover.—DaR- 
ROCK v. BuRNS (1927), 48 N. L. R. 
820.—S. AF. 





1069 xvii. ——.} —- McTAvisn  v.- 
CotTsawoLp Scnooni Districr, (1931) 3 
W. W. lh. 623.—CAN. 


PART X. SECT. 9, SUB-SECT. 2. 


1073 1, ——'’ Husband & wife.|— 
FRYERS & Co., LTD. v. STERVES (N. B.), 
(1927) 4 D. L. R. 1077.—CAN. 


PART X, SECT. 10, SUB-SECT. 1. 


10938 1. Add “* varied, [1917] 1 W. W. 
R. 1177.” 
sf. stion for jury.)—Pltt. sued 
upon two promissory notes made by 
deft. to L. & transferred, after maturity, 
& not for value, to pltf. They were 
renewals for the balance unpaid of a 
previous note from deft. to There 
was confilocting evidence as to the 
reason & consideration for giving the 
original note. L. asserted that the 
note was given for the amount owing 
-to him by deft. on & loan. Deft. 
assorted that the note was for L.’s 
accommodation; that the loan from 
L., asserted by L. to have been made 
to deft., had in fact been made to one 
R., that subsequently L. wanted the 
money, R. could not then pay, that 
deft. gave the note, for the same 
amount as that owing by R., to enable 
L. to raise money, but received no 
consideration, that it was agreed that 
deft. was not to be called upon to pay 
the note or any renewals, that the 
note or any renewals would not be 
nego tieted after maturity. The trial 
ju withdrew the case from the jury : 
—Held: there the questions whether 
the note was given simply for L.’s 
accommodation or in consideration of 
a debt due by deft. or by R., & whether 


6609. 


there was an agreement, as alleged by 
deft., that the note should not be 
negotiated after maturity, should have 
been submitted to the jury.—GLESBY 
v. MITOHELL, {1932} S. C. R. 260; 1 
D. L. R. 641; affg., [1931] 2 D. L. R. 
675; 3M. P. R. 507.—CAN. 


PART X. SECT. 10, SUB-SECT. 2.— 


. (a). 

1096 ix. ——. J—Fraud {is no 
defence where an action on a note is 
brought by a holder in due course. It 
merely shifts the burden to pitf. to show 
that he took the note before maturity, tn 
good faith, for value & with no notice 
of the fraud.—CANADIAN BANK OF 
COMMERCE v. PEEBLES, [1924] 1 D. L. 
R. 225.—CAN. 


1096 x. -—— -}~D. sued T. on 
& promissory note which had been 
bee Py T. to F. & which had been 
ndorsed by F. to D. T.’s defence was 
that the note had been obtained from 
him by fraud & that D. had notice 
of the fraud when it was endorsed to 
him. D. proved the indorsement of 
the note to him & closed his case. T. 
then established in his case that the 
note had been obtained from him by 
fraud. D. in reply, gave evidence of 
the circumstances under which the 
note was indorsed to him ;: this evidence 
was not very clear or definite. He was 
cross-examined at length, & it was 
shown that his recollection waa de- 
ficient in some respects. The trial 
judge directed a verdict for D.'& the 

gave a verdict for D. accordingly 
witbout leaving the box :—Held: upon 
proof by T. that the note had been 
obtained by fraud, sect. 35 of Bills of 
Exchange Act cast the burden upon 
D. of proving that value had in good 
faith been given by him for the bill, 
& the trial judge should have left that 
issue to the jury.—DovuaG.ias vc. TIER- 
NAN (1932), 32 8. R. N.S. W. 149; 49 
N, Ss. W. W. N. 31.—AUS. 

1115 li. Illegality—Onus on en- 
dant.}—Held: the onus of proof of 
iil ity was cast on defts. by sect. 30 
of the Bills of Exchange Act, 1908, 
& the principle laid down in Talbot v. 
von Boris, No. 1114, viz., that the pro- 
vision of sect. 30 (2) of the Bills of 
Exohange Act, 1882 (Imperial), & of 


12 








1188. Add. Annotation :—Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 


1189. Add. Annotation :—Dbtd. Mascarenhas v. 
Mercantile Bank of India, Ltd., Da Silva v. 
Mercantile Bank of India, Ltd. (1931), 47 
T. L. R. 611. 


1190. Add. Annotation :—Refd. Robinson v. Marsh, 
([1921]2 K. B. 640. 


1196. Add. Annotation :—As to (2) Consd. Repub- 
lica de Guatemala v. Nunez, [1927] 1 K. B. 


the New Zealand Act of 1908, does 
not apply @ case where the holder 

king enforce thé instrument is 
the person to whom it was originally 
delivered & in whose possession it 
remains, was not affected the 
decision in Jones (R. E.), Lid. v. Waring 
& Gillow, No. 896a.—Cox & WALSH 
v. BURTON, [{1933] N. Z L. RK. 249.— 


PART XI. SECT. 4. 


(p. 185) 1. ——.}+~-To be the 
holder of a promissory note & entitled 
to suo on it in his own name, pltf. 
must be either the payee or the 
indorsce in possession of the note.— 
BARNEY v. LAUZON, [1923] 2 W. W. R. 
19.—CAN. 

m (p. 188) i. —— Assign: 
ment to evade counterclaim.}— Deft. 
nade a note in favour of C., who lost 
it. OC. made an assignment of it to J. 
in order that J. might bring an action 
thereon & so prevent deft. bringing a 
counterclaim against C. Just before 
trial the pote was found & indorsed 
to J.:—Held: C. must be joined as pltt., 
& deft. allowed ot bring in his counter- 
olaim.—JoNnrs & COLQUHOUN tv. FINCB 
(1922), 66 D. L. R. 822.-—CAN. 


m(p. 188) ti. ——- -—— Indorse- 
ment in consideration of advancea— 
Advances repaid.)— Held: an action 
might be brought either in the name of 
the indorser or holder.—CLow v. DOULL, 
[1920] 1 W. W. R. 1060.—CAN. 


m (p. 188) iii. —-— —— ‘** On account 
of’ payee.J—An indorsement was not 
struck ont & action was brought on the 
note in the name of the payee. At the 
trial the judge allowed wt to amend 
by adding the indorsee as co-pltf., deft. 
having objected that pltf. had no right 
of action; & judgment was given 
for the indorsee, but costs were given 
deft. eres the yee, the original 

itf. eft. appealed on the grounds 
bat no amendment should have been 
allowed, & pitf. was not entitled to 
judgment. Appeal dismissed.—JA0«- 
SON MACHINES, LTD. vt. MICHALUCK, 
{1922) 2 W. W. R. 572; 67 D. L. R. 
182: 15 Sask. L. R. 467.—CAN. 

d (p. 189) 1.—Payee of cheque.}— 
Sy ise te as Dixon, {1923} N. Z L. R. 











ei. —— Bank selling asaets to 
another bank.}—Where one bank sells 
ite assets to another bank under Bunk 


Vol. VI.—Bills of Exchange. Cases 1248—1314a. 
1248. Add. Annotations :—Consd. Re Gooch, Ez p. | 1806. Add. Annotation :—Retd. Re Wethered, 


Judd, [1921] 2 K. B. 593; McCall Bros., 
td. v. Hargreaves (1932), 48 T. L. R. 450. 
Refd. McDonald v. Nash, [1924] A. C. 625. 


1250. Add. Annotations :—Apld. Re Gooch, Ez p. 


Judd, {1921} 2 K.B.593. Apprvd. McDonald 
v. Nash, [1924] A. C. 625. Apld. National 
Sales Corpn., Ltd. v. Bernardi, Bernardi v. 
National Sales Corpn., Ltd., [1931] 2 K. B. 
188. Refd. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T. L. R. 450. 


1254a. —— -——.]—A a & promissory 


note to G., saying he wished to provide other- 
wise than by will, for pltf. & afterwards made 
his will, appointing G., with others, his exor., 
& to whom, after payment of legacies, he 
bequeathed a moiety of his personal estate. 
G. having made some payments on account 
to the pltf. afterwards denied her title :— 
Held: he was a trustee of the note for pltf.— 
LLOYD v. CHUND (1860), 2 Giff. 441; 8 L. T. 
366; 6 Jur. N.S. 1865; 66 E. R. 184. 


Annotation :-—Expld. Re Whitaker (1889), 42 Ch. D. 119. 
1293a. By crossing ‘‘ not negotiable.’’]—-A bill 


was drawn ty the Irish Casing Co., Ltd., 
payable three months after date ‘‘ to the order 
of the Irish Casing Co., Ltd., only ” for £500, 
& was crossed ‘not negotiable.” Defts. 
were the drawees & acceptors of the bill. 
The drawers indorsed the bill to pltfs. for 
value, & when the bill was dishonoured by 
non-payment, pltfs. sued defts. for the 
amount of the bill & interest. Pltfs. admitted 


that the Irish Casing Co., Ltd., at the date’ 


when the bill became due was indehted to 
defts. in a sum exceeding the amount of the 
bill :—Held: the crossing “ not negotiable ”’ 
& the word ‘ only ” in the body of iva bill 
sufficiently prohibited transfer so as to remier 
the bill not negotiable within 1882 Act,s. § (1). 


& pltfs. could not recover.—HIRERNIAN | 


BANK, LTD. v. Gystn & HANSON, [1938] 2 
K. B. 384; [1938] 2 All HK. R. 575; 107 
L. J. K. B. 639; 158 L. T. 625; 54 T. L. R. 
780; 82 Sol. Jo. 548; 43 Com. Cas. 277. 


PART XI. SECT. 9. 
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payable under the within note.’’}—BANK 
oF Nova Scotia v. PHILpoTtT, (1930) 4 
DLR Ww. W. R. 


S. L. R. 473.—CAN, 


Ex p. Salaman, [19286] Oh.167. 


1812. Add. Annotation :—Consd. Importers Co. 


v. Westminster Bank, {1927] 1 K. B. 869. 


1814a. Rubber stamp—Various names—lIntention 


of indorser.]}—Thomas Cook & Son, Ltd., 
carried on a tourist & ticket business, & 
Thomas Cook & Son (Bankers), Ltd., an 
allied but quite separate co., carried on a 
money-changing business in the same room. 
An employee of pltf. co., having in his 
possession in the course of his employment 
certain cheques drawn in favour of pltf. co., 
obtained that co.’s indorsement upon them, 
wrote above the indorsement ‘‘ Pay to the 
order of Messrs. Thos. Cook & Son, Ltd.” 
& gave the cheques to Thomas Cook & Son 
(Bankers), Ltd., in exchange fur foreign 
currency. The cheques were then further 
indorsed by Thomas Cook & Son (Bankers), 
Ltd., by means of a rubber stamp ‘“‘ per pro 
Thos. Cook & Son. per pro Thos. Cook & 
Son, Ltd. per pro Thos. Cook & Son 
(Bankers), Ltd.” & countersigned in the 
usual way. In an action for conversion of 
the cheques, pltf. co. contended that either 
Thomas Cook & Son, Ltd., was liable because 
that co. had converted the cheques & had 
not given value for them, or that Thomas 
Cook & Son (Bankers), Ltd., was liable 
because it gave value for the cheques when 
Thomas Cook & Son, Ltd., in whose favour 
they were indorsed, had not indorsed them :— 
Held: when pltf. co.’s employee wrote the 
words ‘‘ Pay to the order of Messrs. Thos. 
Cook & Son, Ltd.” he intended the cheques 
to pass to Thomas Cook & Son (Bankers), 
Ltd., in exchange for the foreign currency, 
& although he misdeseribed that co., the 
cheques were in law indorsed to that co. 
Thomas Cook & Son (Bankers), Ltd., had 
given value for the cheques & neither deft. 
co. was liable.—Birp & Co. (LONDON), Lrp. 
v. Cook (THomaAs) & Son, Lrp., & CooK 
(Tuomas) & Son (BANKERS), Lro., [1937] 2 
All I. R. 227; 156 L. T. 415. 


RILEY v. Reep, [1925] 2 D. L. R. 7373 
(1925] 2 W. W. R. 286; 19 Sask. L. R. 


128; 24 | 366.—CAN. 


Act, ss. 989 to 111, & the agreement for 
sale has been approved by the Governor 
in Council, the purchasing bank may 
sue in its own namin respect of a 
promissory note, part of the assets 
acquired, notwithstanding that the 
note has not been {ndorsed by the 
selling bank as required by B of 
Exchange Act.—BANK OF MONTREAL 
v. IRVINE & FRINSTEIN, [1924] 3 
D. L. R. 752 ° 2 Ww. W. R. 1047.—CAN, 


PART XI. SECT. 15, SUB-SECT. 1. 
sg. “ Indorsed’’ writen opposite 
signature.}—A promissory uote was 
signed by W. & M. on the face of the 
note & opposite M.’s signature the 
raed" was written by a 
salesman in the service of pitf. co., to 
which the note was made payable :— 
Held: M. did not sign the note with 
the intention of indorsing it, but as 
er, though as between him & W. 
only as & surety, & the word “‘ in- 
o * was merely a memorandum 
intended to show that M. was a 
surety.-—-GORRIE A. D.) Co., Lrp. Vv. 
0. L R 80S; 58 D L. R320; rH 
oO. WwW. N. 336.—CAN, ° 
sh. “I hereby aesign the moneys 


PART XI. SECT. 15, SUB-SECT. 2. 


ki. —— Of company.}—If a co. 
authorises that ita bank muy. accept for 
red pean cheques ‘* purporting to be 
indorsed by any one director or the 
secretary or treasurer,” an indorse- 
ment is good which is made by one 
who is a director & secretary though 
he does not purport to sign as director 
or secretary.—UNION BANK OF CANADA 
v. TATTERSALL, [1920] 2 W. W. R. 
497; 62D. L. R. 407; 15 Alta. L. R. 
350.—CAN. : 

k il. ——- ——.]—BREcHnT v. HErF- 
FEL, pad D.L. R. 40; 2 W. W. R. 
1135.—CAN. 

k fii, ——- ——~—.}—IMPERIAL BANK 
OF CANADA 0. DENNIS, (19251 3 D. L. R. 
488; 570. L. R. 203.—CAN, 

k fv. ——.}—FIpELITY TROST 
Co. v. TERMINAL LAND & INVESTMENT 
Co. (Ont.), (1927] 4 D. L. R. 532.—OAN. 

sj. Member of icale.J—An in- 
dorsement by one of the members of a 
syndicate, carrying on the business of 
travelling a stallion, in the syndicate’s 
name of a pro ory note made pay- 
able to the syndicate or ite order :— 
Hed: to be a valid indorsement.— 


13 





PART XI. SECT. 15, SUB-SECT. 3.—A. 


138114. Aust be written on inatrument 
—Writing on face of note.)—Where the 
intention of all parties is that a signa- 
ture is for tho purpose of indorsement, 
it makes no difference where the 
signature is laogud.—-SIMONIN 0. 
PHILION, [1922] 2 W. W. ht. 1280; 66 
D. L. R. 673.—CAN. 


sk. Allonge.)— Before finding 
that a sheet of paper is an allonge to a 
promissory note, the ct. should 
scrutinise the evidence & material 
with the greatest care, & the evidence 
in favour of such a finding should be 
of the stro t character.— BARNEY 
v. LAUZON, [1923] 3 D. L. KR. 1403 
2 W. Ww. R. 19.—CAN. 


1313 1. Must be signed—Name mis 
epelt—In cheque—Name properly spelt 
in indorsement.|—Although the word 
** limited ’’ be omitted from a payee 
co.’s name in a cheque, there being no 
doubt of the co. being the intended 
payee, an indorseraent of the cheque is — 
effective by the proper signature of 
the payee on the back of it.—Umnton 
BANK OF CANADA 0. TATTERSALL, 
1920) 2 W. W. R. 497; 62D. L. R. 
407; 15 Alta. L. R. 350.—CAN, 





Cases 1818—1548a. ENGLISH AND Empire Digest SupPLEMENT. 


1818. Add. Annotation :—Refd. Sutters v. Briggs, 
(1922]1 A. 0. 1. 


1319. Add. Annotation :—Refd. Robinson v. Mid- 
land Bank (1925), 41 T. L. R. 402. 


1822. Add. Annotation :—Consd. Rekstin v. Severo 
Sibirsko Gosudarstvernnoe Akcionernoe 


1884. Add. Annotation :—Consd. 


Olschestro Komseverputj & Bank for Russian 
Trade, Ltd., [1933] i K. B. 47. 


1324. Add. Annotation :—Refd. Sutters v. Briggs, 


[1922] 1 A. O. 1. 


McDonald ov. 
Nash, [1924] A. O. 625. 


Part Xll.—General Duties of Holder. 


1897. Add. Annotations :—Refd. Jaeger v. Jaeger 
Co. (1927), 44 R. P. C. 487; Sassoon v. 
Internationa) Banking Corpn., [1927] A. ©. 
711; Greenwood v. Martin’s Bank, Ltd. 
(1932), 48 T. L. R. 601. 

1407. Add. Annotation :—Refd. Joachimson v. 
Swiss Bank Corpn., [1921] 8 K. B. 110. 


1459. Add. Annotation :—Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 


1461. Add. Annotation :—Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 


1463. Add. Annotation :—Refd. Baines v. National: 


Provincial Bank (1927), 96 L. J. K. B. 801. ° 


1477. After this case add ‘‘ Bill accepted payable 
., at bank—Presentment over counter—Validity.] 
_ See BANKERS, No. 600a, ante.” 
1529. Add. Annotation :—Consd. Re British Trade 
'  Corpn., [1932] 2 Ch. 1, 
1531. For “ SAUNDERSON v. BuwEs ”’ read ‘‘ SAN- 
DERSON v. BOWES.”’ 


Add. Annotation :—Apld. Re British Trade 
OCorpn., Ltd., [1932] 2 Ch. 1. 

1542. Add. Annotation :—Apld. Re British Trade 
Corpn., [1932] 2 Ch. 1. 

1546. Add. Annotation :—Apld. Re British Trade 
Corpn., Ltd., [1932] 2 Ch. 1. 


1548a. ——- —— 





Bill treated as promissory 
note.|—On Mar. 23, 1920, the branch of the 
British Trade Corpn., Ltd., at Batoum, drew 
a document in the following form: ‘‘ At sight 
pay this sole exchange to the order of Mr. 
B. L. Mailoff the sum of one thousand pounds 
sterling value received which place to account 
No. 2.”” The document was signed ‘‘ For the 
British Trade Corpn.” by the manager & 
accountant, & it was addressed at the foot 
“To the British Trade Corpn., 13, Austin 
Friars, London, E.C.’’ By successive in- 
dorsements pltf. became the holder, & on 
Dec. 20, 1923, his agents eae the docu- 
ment at the London offices of the corpn. 
Payment was refused, as it was required that 
the indorsements should have a_ banker’s 
certification. On Nov. 23, 1926, a special 
resolution was passed for the voluntary 
winding up of the corpn. in connection with 
an amalgamation with the Anglo-Austrian 
Bank, Ltd. On Apr. 6, 1931, pitf. sought to 
prove in the winding up for £1,000 in respect 
of the document, but the liquidator rejected 
the proof on the ground that it was barred 
by the Statute of Limitations, as more than 
six years had elapsed since the date of the 
document before the winding-up resolution. 
The holder took out a summons claiming to 





PART XI. SECT. 15, SUB-SECT. 8.—E. 


sl. After advance made— Relation 
back.)}—Held : the indorsement related 
back to the time when the note was 
yivon & the money paid.—CANADIAN 

ANK OF COMMERCE v. COLWELL (1923), 
56 N.S. R. 347.—-CAN. 


PART XI. SECT. 15, SUB-SECT. 4. 


1356 i. ——— “ Pay to order of M. 
Bank to credit of " payee.J—Held: a 
restrictive indorsement, & the indorsec 
& holder is not entitled to recover from 
the maker, who has paid in good faith 
the amount of the note to the payee.— 
MERCHANTS BANK OF CANADA v¥., 
BrRetT, {1923} 2 D. L. R. 264; $2 Man. 
L. B. 529; [1923] 1 W. W. R. 607,— 


ri, —— ——.]— 0’ DonoanuEr 
- HEMBROFF (1871), 19 Gr. 95.—CAN. 


ti. Right to make equitable 
ssignment.}—A bill of exchange pay- 
able to the order of A. only & endorsed 
by A. payable to B. only, cannot be 
further negotiated by mere endorse- 
ment. Such a case is one to which 
sect. 68 of Bills of Exchange Act, 1927, 
applies. But there may be an assign- 
ment of stich a bill by B. under the 
rules governing the assignment of 
choses in action.—DEALERS FINANCE 
CorRpPN., LTp. v. SEDGWICK, [1932] 1 
DL. R. 115 2 W. W. R. 5983 revag., 
[1931] 1 D. L. R. 1014; 1 W. W. RR, 
164.—CAN. 








PART XI. SECT. 16. 


1866 ii a. ——.}—The right 
which the transferee for value of a bill 





has under Bills of Exchange Act, 
a. 61 (1), to have the endorsement of 
the transferor dves not oblige the 
transferor to give an unqualified en- 
dorsement unless there is some contract 
or equity which requires him to assume 
paleo responsibility on the bill.— 

COTT v. FERGUSON, [1929] 3 D. L. R. 
aes W.W. RR. 37; 238. L. RR. 512. 


PART XI. SECT. 17. 


1367 lil, ——— Apparent cancellation 
of tndorsement.J—Held: it is for the 
holder to prove in order to establish 
his title by reason of Bills of Exchange 
Act, ss. 143, 144, that the apparent 
cancellation was not intended to be one. 
—RoyaL BANK OF CANADA t. ALLEN, 
[1919] 3 W. W. R. 1063; 49 D.L. R. 
572; 15 Alta. L. R. 171.—CAN. 


PART XII. SECT 2, SUB-SECT. 1. 


h i. Cheque drawn on foreiga 
trust company.}j—A cheque drawn on & 
foreign trust co. is a bill of exchange 
& must be presented for payment 
within a reasonable time after endorse- 
ment,—PROVINCIAL BANK v. BELLE- 
FLEUR, [1936] 1 D. L. R. 795.—CAN. 


1405s xiii. ——-.} -Ram SARUP v. 
HARDHO PRasaD (1927), I. L. R. 50 
All. 309.— IND. 


1405 xiv. -}—The liability of the 
maker of a promissory note depends 
open presentment, if the note is pay- 
able on demand at a particular place.— 
CORPORATION SECURITIES, LTD. v. 
pom BANE, [1935] 2 D. L. R. 173.— 
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PART XII. SECT. 2, SUB-SECT. 2.— 


1432 iii. .}—Cheque in circula- 
tion six months:—AHeld: an un- 
reasonable time & not recoverable.— 
BALLEM v. FRIED, [1923] 4 D. L. R. 
1203.—CAN. 

1434 ii. —— Cheque mislaid—Delay 
not causing damage.)—Held: the 
drawer was not discharged by the 
cheque not having been presented 
within a reasonable time.—KiINna & 
Boyp v. PoRTER, [1925] N. 107.—IR. 


PART XII. SECT. 2, SUB-SECT. 7.— 


B., (a). 

1530 xxv. Acceleration 
of date of payment.}—(1) A promissory 
note in the body of it made payable 
at a particular place must be presented 
for payment there, before an action 
thereon is brought against the maker. 
(2) The fact that the date of payment 
has been accelerated by virtue of 4 
collateral agreement does not render 
presentment unnecessary.—MORGAN v. 
SHAW, [1926] 1 D. L. Ra 828; [1926] 
1 W. W. R. 483; 36 B.C. R. 454.— 

1530 xxvi. .}—Pre- 
sentation of promissory notes at the 
place of payment is not necessary to 
make makers liable  thereon.— 
SCHONEMEIER v. KiInG & JARDINE 
(1929), 50 13, C. R. 174.—CAN. 

1530 xxvii. .}—The 
fact that a promissory note made pay- 
able at a particular place has not been 
presented for payment before action 

rought thereon does not re a8 "3 





























maker.—EVANS tv. ALLAN, 
W. W. BR. 353.—CAN. 


treat the 


Vol. VI.—Bills of Exchange. 


Cases 1548a—1991. 


have his proof admitted and he elected to | 1581. Add. Annotation :—Reftd. McCall Bros., 


ocument as a promissory note :— 


Held: the document when treated as a pro- 


missory note did not need to be presented for 
fe bea in order to render the maker liable, 
ecause, In order that a Pp 


should be specified ‘‘ in t 


for payment. 


Corpn., Ltd., [1932] 2 Ch. 1. 


ace of payment 
e body” of the 
note within sect. 87, sub-sect. 1, it must be 
embodied in the actual terms of the contract 
Time therefore began to run 
under the Statute of Limitations as from the 
date of the document, & it was barred before 
the date of the winding-up resolution.— Re 
BRITISH TRADE CoRPN., Lrp., [1932] 2 Ch. 
1; 101 L. J. Ch. 273; 147 L. T. 46, C. A. 


1549. Add. Annotation :—Apld. Re British Trade 


1851. Add. 


Annotation : — Refd. 
[1929] P. 275. 


| 1877. Add. Annotation :—Refd. McCall Bros., Ltd. 


Ltd. v. Hargreaves (1932), 48 T. L. R. 450. 


1638. Add. Annotation :—Refd. Smith v. 
(1928), 139 L. T. 250. 


1715. Add. Annotations :—Refd. Brown v. Swan 
(1921), 37 T. L. R. 787; 
Lloyds Bank, Ltd. (1932), 48 T.L. R. 344. 


1889. Add. Annotation :—Refd. James v. Smith, 
[1931] 2 K. B. 317,n. 


Wood 


Savory & Co. ». 


The Hayle, 


| v. Hargreaves (1932), 48 T. L. R. 450. 


Part XIIl.——Liability of Parties. 





1983. Add. Annotation: 
1 Ch. 606, 


Refd. Re Wait, [1927] ont. 


Add. Annotation :—Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. 
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PART XII. SECT. 2, SUB-SECT. 9. 


1563 ii. ——- Specified place having 
ceared to exist.|—SPARKS ©. HAMILTON 
(1920), 47 O. L. R. 65; 17 O. W.N. 
427.—-CAN. 

wi. —— Agreement for extension of 
time.J—-NEWMAN v. BROWNE (W. IR.) 
& Son, (1925) 1 D. L. RR. 676; 56 
QO. L. R. 148.—CAN. 

em. Payee without funds.}—Held : 
non-presentment of a cheque did not 
affect the holder’s right to recover, there 
being evidence that the maker had not, 
funds to meet it & no evidence of 
damage to him through non-present- 
ment.—CLow wv. DouLL, [1920] 1 
WwW. W. R. 1060.—CAN., 


sn. Not by waiver of notice of non- 
payment & protest.J—RoyaL BANK oF 
CANADA . MCNAUGHTON, [1931] 3 
D. L. R. 233.—CAN. 


PART XII. SECT. 2, SUB-SECT. 10. 


g i, ———.}—-GUNBOLLY v. ENGSTROM, 
(1924) 2 W. W. R. 382.—-CAN. 


PART XII. SECT. 2, SUB-SECT. 11. 


p i. -}—Owing to the long period 
of time before presenting a note for 
payment, & in the absence of evidence 
of the circumstances under which it 
was given & indorsed :—-Held; the in- 
dorger was discharged.--BANK OF 
MONTREAL v. MCNEILL & MCNELLL, 
(1924) 2 W. W. R. 165; 33 B.C. R. 
263.—OAN. 


PART XII. SECT. 4, SUB-SECT. 1. 


1625 ii. Surely for note signing 
below maker.J}—PItf. sued the two defta. 
on @ promissory note, dated Dec. 1, 
1926, whereby they promised to pay 
pltf. or order $1,000 with interest at 
5 per cent. one year after date. Deft. 
R. signed the note as accommodation 
to deft. A.. & ptf. knew this. A. did not 
defend. When the note fell due it was 
not prescnted to A. & no notice was 
given to RK. that the note had not been 
paid. In Oct. 1928, the note not being 
pald, R. told pltf. he would not be 
surety any longer:—Held: it was of 
no consequence that R. signed not on 
the back of the note, but on its face, 
beneath the name of A., & he was 
liable upon the note as an endorser, 
& so was entitled to avai] himself of 
the defences of non-presentation for 
payment, & non-receipt of notice of 

onour.—KUPFERSCHMIDT wv. AM- 
MONEIT & RvUsswurm, [1931] 4 D. L. R. 








550; O. TN. 678; affd., [1932] 4 
D. L. R. 720.—CAN. 
1625 fii. ——.]—Notice of dis- 


honour must be given to an ondorscr, 
although, from the position of tus 
signature, he appears to be a maker.— 
BoIsveRT v. LAVALLEE, [1935] 2 
D. L. R. 412.—CAN. 


so. Zo accommodation maker — Of 
promissory note.J—Held:; he is not 
entitled to notice of dishonour, even 
though ‘+ be known to tho payee that 
he is puch a maker.—-CopvILLE Co. 0. 
JORDAN, (1952) 1 W. W. RR. 1280; 63 
D. L. HR. ts £.---CAN. 


sq. —---,'—An accommodation 
maker of a promissory note when sued 
on the note by tne payee cannot raise 
the defence that he was not given due 
notice of dishonour upon non-payment. 
—-FRY v. JOHNSTON & GRIFFITH, [1932] 
4D. L. R. 416; O. KR. 667.—CAN. 





PART XII. SECT. 4, SUB-SECT. 6.—A. 


sg. Py telephone.|—A telephone con- 
versation with a person roprescnting 
himself to be the indorser, & not denied 
in evidence by the indorser, is sufficiont 
notice of dishonour.—NOYES BrRos., 
ne v. OaTus, [1933] 8. R. (Q.) 112.— 
AUS. 


PART XII. SECT. 4 SUB-SECT. 6.—B. 


sk. ‘‘ Deposited in any post office ’’— 
Plared in rural mail box on gate.|-~A. 
notice of dishonour mailed in a rural 
mail box at nltf.’s gate to be collected 
by the rural mail carrier & delivered to 
the post office is not ‘* deposited in any 
post otice’’ within Bills of Kxchange 
Act, 1927, 8. 103.-—TRAFTON v. GIIM- 
MER, [1936] 3 D. Ll. R. 379.—-CAN. 


PART XII. SECT. 4, SUB-SECT. 6.—C. 


di. .-J—-A letter in the 
following terms : ‘‘ Wehumbly demand 
from you £550, being amount owing 
on a promissory note made by F. & 
indorsed by you to the OC. Co., & of 
which we are the holders "’ :—Held: 
a sufficient notice of dishonour.— 
NEES vo. BuUTTING, [1928] N. Z L. R. 


209.—N.Z. 

1807 i. Name of tndorser 
wrongly stated.}—Held: under Bills 
of Exchange Act, a. 106, notice of dis- 
honour was dispensed with.—- Brock & 
PATTERSON, LTD. ». CROCKETT, [1923] 


4D. L.R.1204; 56 N.S. R.132.—CAN. 
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PART XII. SECT. 4, SUB-SECT. 8.—B. 
1869 iii, ——— Ixepress promise. | 
—AN eypross promise to pay with full 
knowledge of tho facts & when the 
indorser Is aware that he has had 
no votico of dishonour is a waiver of 
his right to notice.—CANADIAN BANK 
OF COMMERCE vo BROOKDALE COL- 
LIBRE, Lirp., (1923] 1 D. Le R. 138; 

1 W. W. lt. §77.—CAN. 
Coupled with 


1874 i. --—- 

request for time.\—ITJeld : sufficient to 
hold hin Uable for payment not- 
withstanding the provious failure to 
give the statutory notice of dishonour. 
—IMPKERIAL BANK v TRUSTS & Qua- 
RANTEH Co., 11921) 1 W. W. RR. 801: 57 
D.L. 1. 698; 16 Alta. L. R.343.—CAN,. 


si, ——-- -—- .}—If there is no 
express promise, yet there may be 
such #1 admission of Hability aa to 
warrant the ct. in inferring that notice 
was actually received, & for this 
purpose it is not enough to show 
merely that the indorser did not 
repudiate his Wability.—CANADIAN 
BANK 9F COMMERCE v. BROOKDALE 








CoLitnkies, Lrp., (1923) 1D. L. R. 
138; 1 W. W. RR. 877.—CAN. 
1884 1. ———- Agreement postponing 


time of payment—-Belween maker d in- 
dorser.}—NKWMAN ¥. BROWNE (W. R.) 
& SON, [1925] 1D. L. R. 676; 56 
O. L. R. 148.-—CAN. 


PART XII. SECT. 4, SUB-SECT. 8.—D. 


1933 iv. .}—RoyvaL BANK OF 
CANADA v. MCKACHERN (Sask.), [1929] 
ante L. R. 978; 3 W. R. 380 


PART XII. SECT. 4, SUB-SECT. 9. 


19371. On Uability of—Indorser.}— 
Tf no notice of dishonour ia given to 
the indorser, he is discharged from his 
liability as against the eg Lang 
SIMONIN v, PHILION, [1922] 2 W. W. R. 
1280; 60D. L. R. 673.—CAN, 


1937 li. -——- 9 ——-.]—-ARMSTRONG- 
LOGAN AGENCY, LTD. wv. EHMANN, 
{1923] 3 W. W. R. 806.—CAN. 


PART XII, SECT. 5, SUB-SECT. 1.—A. 


1946 i. General rule.J—Where the 
notes are “ foreign bilis ‘? under Bills 
of Exchange Act, s. 25, protest upon 
non-payment is necessary to hold the 
indorser.—SPpaARKS 0. HAMILTON (1920), 
Bias L. R. 55; 17 O. WwW. N. 427.— 
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Cases 1998—2098a. ENGLISH AND Empree Diaest SuPPLEMENT. 


1998. Add. Annotation :—Refd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 


1994. Add. Annotation :—Consd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. 


2004. Add. Annotation :—Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 137 L. T. 538. 

20382a. -]—The acceptor supra pro- 
test of a bill of exchange, for the honour of 
the drawer, is, like the drawer himself, 
estopped from denying that the bill is a 
valid bill; &, consequently, it is not com- 
petent to him to set up as a defence to an 
action against him by an indorsee, that the 
payee is a fictitious person, & that he was 
ignorant of that fact at the time he accepted 
the bill.—Puniuuiies v. Im. THURN (1865), 18 
C. B. N.S. 604; 144 E. R. 617. 

2040a. ——-.]—-DUNN (M.), LTD. v. JEFFER- 
SON, No. 577a, ante. 

2049a. On bills drawn against confirmed credit— 
Bills not presented to bank.]—Applts., mer- 
chants at Calcutta, sold goods to merchants 
in London at c.i.f. price, payment by drafts 
against a confirmed credit, to be opened by 














the buyers. On shipment of the goods. 
applts. drew on the buyers bills payable to. 


resps., who negotiated them with notice ar) 
they were drawn against a confirmed credi 
opened by the buyers with the HB. Bank. 
Applts. handed to resps. with the bills the 
shipping documents, also a memorandum 
describing the bills as D/A, 7.e., documents 
against acceptance, draiis. Resps. handed 
the documents to the buyers against their 
acceptances, which were dishonoured upon 
maturity. Resps. sued applts. as drawers of 
the bills:—Held: resps. were entitled & 
bound to treat the description of the bills as 
D/A drafts as a direction to hand the docu- 
ments to the drawers on their acceptance, & 
applts. had no defence, set-off or counterclaim 
in respect of the loss of the rights which they 
would have had under the confirmed credit, 
if the documents had been handed to the E. 
Bank for presentation.—Sassoon (M. A.) 
& Sons, Lrp. v. INTERNATIONAL BANKING 
Corrn,, [1927] A. C. 711; 96 L. J. P. C. 
158; 187 L. T. 501, P. C. 
2059. Add. Annotation :—Refd. Re Conley, Ea p. 
Trustee v. Barclays Bank, Ltd., [1938] 2 
All K. R. 127. 


PART XII. SECT. 5, SUB-SECT. 1.—- B, 
oi, -—— -—— ——~.)—BANK OF 


Toronto v. BRNNETT (1925), 57 
O. L. R. 326.—CAN. 


PART XIII. SECT. 1. 


19941. Cheque—Not equitable assign- 
ment.J—-ROWLATT v. GARMENT (J. & 
G.) MANUFACTURING Co. (1921), 64 


payment. 


the 


PART XIII. SECT. 8, SUB-SECT. 2. 

sd. Unqualified signature—Intention.} 
——On the sale of a motor car to a 00., 
the vendor was handed a cheque in 
The cheque was s 
& on behalf of the co. by a 
& also bore upon its face deft.’s 
signature without any words indicating 
capacity in which he signed. 
Deft. signed the cheque intending by 


2060. Add. Annotations :—Refd. McDonald v. Nash, 
[1924] A. C. 625; National Sales Corpn., 
. v. Bernardi, Bernardi v. National 

Sales Corpn., Ltd., [1931] 2 K. B. 188. 


2066. Add. Annotation :—Refd. National Sales 
Corpn., Ltd. v. Bernardi, Bernardi  v. 
oe Sales Corpn., Ltd., [1931] 2 K. B. 


2070. Add. Annotations :—Refd. McDonald v. Nash, 
[1924] A. C. 625; National Sales Corpn., 
Ltd. v. Bernardi, Bernardi v. National Sales 
Corpn., Ltd., [1931] 2 K. B. 188. 


2082. Add. Annotation :—Refd. Greenwood v. 
Martin’s Bank, Ltd. (1932), 48 T. L. R. 601. 


2088. ddd. Annotations :—Consd. McDonald v. 
Nash, [1924] A. C. 625. Refd. National Sales 
Corpn., Ltd. v. Bernardi, Bernardi v. 
A a Sales Corpn., Ltd., [1931] 2 K. B. 


2090. Add. Annotation :—Refd. National Sales 
Corpn., Ltd. v. Bernardi, Bernardi v. 
one Sales Corpn., Ltd., [1931] 2 K. B. 
188. | 

2092. Add. Annotations :—Distd. McDonald v. 
Nash, [1924] A. O. 625. Consd. McCall 
Bros., Ltd. v. Hargreaves (1932), 48 T. L. R. 
ae atte Re Gooch, Fa p. Judd, [1921] 2 

. B. 593. 


20938a. —— Order of indorsements immateria]— 
Intention of parties considered.}—Bills of 
exchange drawn to the order of the drawer 
& accepted were indorsed by a third party 
with the intention of rendering himself liable 
if the acceptor did not pay. They were 
afterwards indorsed by the drawer with the 
intention of completing them & making them 
enforceable against the third party if neces- 
sary, the signature of the drawer being 
pee below that of the third party on the 
acks of the bills. The acceptor not having 
paid the bills at maturity, the drawer brought 
an action upon them against the third party 
as indorser:—Held: he was entitled to 
recover, inasmuch as the fact that his 
signature instead of being above was below 
that of the third party on the backs of the 
bills was a mere inadvertence which did not 
nullify the intentions of the parties or alter 
the rights which they would otherwise have 
had.—NATIONAL SALES CORPN., Lrp. v. 


not conclusively establish ao liability 
to pay, but dorsement is prima 
fucte evidence of an agreewent to pay. 
—Ler v. BLAKE, (1924) 4 D. L. R. 
639 ° 55 O. L. R. 310.—CAN. 


PART XIII. SECT. 4, SUB-SECT. 1.—B. 

h i. Signature as surety > co- 
principal.|}—-A person who signs a 
promissory note as surety & co- 


ed for 
rector, 





D.L. R. 88; 49 O. L. R. 166.—CAN. 


PART XIII. SECT. 2, SUB-SECT. 1. 
1996 v. ——-.]}—-CLARKSON v. LAWSON 

(1858), 14 U~. C. R. 67.—CAN. 

PART XQWI. SECT. 8, SUB-SECT. 1. 


2051 i. Cheque—To nayee—Conver- 
sion by agent af payee.}—Where payeo 
rmits an nt. to cash a cheque, & 
6 converts the proceeds, the maker is 
not Hable for the amount to the payee. 
—Ranps v. HIRAM WALKER, G. & W., 
LTD., (1986) 4D. LL. R. 186; O. R. 
488,— AN. 


2052 fi. ——— —-—.}-——L&EE v. BLAER, 
{1924] 4D. L. R. 369; 65 O. L. R. 
10.—CAN. 


his signature to certify that the 
one e@ was drawn for @ proper pay- 
ment. The vendor took the cheque 
without forming any opinion as to 
deft.’s lability thereon, & presented 
it for payment. The cheque was 
Gishonoured :—Held: deft. was not 
estopped from showing the intention 
with which he signed the cheque, &, 
since he had not signed with the in- 
tention of drawing the cheque either 
for himself or for the co., he was not 
Hable as a drawer.—AMALGAMATED 
HANDWORK MANUFACTURERS CoO. o. 
Cougs, [1935] V. L. R. 103; 41 Argus 
L. R. 119.—AUS. 
PART XIII. SECT. 4, SUB-SECT. 1.—A, 
2058 v. —-—.]—-An indorsement doea 


16 


pete debtor before it is endorsed 
y the payee is not in the position of 
an ordinary eudorser under the Bills 
of Exchange Act, 19 of 1893 (Cape), 
but is the signer of an aval, & it is not 
necessary to give notice of dishonour 
or to protest such note for non- 
ie latins in order to render such person 
iable in an action for a legal holder of 
the note.—PEIMER .t. FINBRO FUR- 
oe (Pry.), LTp., {1936] A. D. 177. 


——— 
es 


PART XIII, SECT. 4, SUB-SECT. 2. 


2085 vi. ——— Jndorsemeni obtained by 
mitar miation of drawer—Negligence 
of i ser. }—Hancoock & Co., LTD. 0. 
JOHNSTONE, (1923) N. Z L. BR. 639.— 


Vol. VI.—Bills of Exchange. Cases 2098a—2097. 


BERNARDI, BERNARDI v. Ee aes SALES 
CORPN., Lrp., [1931] 2 K. B. 188; 100 
L. J. K. B. 886; 145 L. T. 48; 47 'T. L. R. 
380; 36 Com. Cas. 270. 

Annotation = Consd. McCall Bros., Ltd. v. Hargreaves (1932), 

2093b. —— -—McCaLL Bros., Lrp. v. 
HARGREAVES, No. 564a, ante. 

2094. Add. Annotation :—Dbtd. McCall Bros., Ltd. 
v. Hargreaves (1932), 48 T. L. R. 450. 

2095. Add. Annotations :—Consd. Re Gooch, Ez p. 
Judd, [1921] 2 K. B. 593. Expld. National 
Sales Corpn., Ltd. v. Bernardi, Bernardi v. 
National ales Corpn., Ltd., [1931] 2K. B. 
188. N.F. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T. L. R. 450. 

2096. Add. Annotations :—Distd. Re Gooch, Ez p. 
Judd, [1921] 2 K. B. 598; McDonald v. 
Nash, [1924] A. C. 6265. Expld. National 

- Sales Corpn., Ltd. v. Bernardi, Bernardi v. 
National Sales Corpn., Ltd., [1931] 2 K. B. 
188. N.F. McCall Bros. by Ltd. v. Hargreaves 
(19382), 48 T. L. R. 450. 


2096a. —— —— .|—J. sold certain goods to 
C., Ltd., of which G. was managing director 
& in which nie was largely interested. In 
payment for shese goods J. drew a bill of 
exchange to his own order at three months 
for £450 upon O., Ltd., who accepted it, & 
it was indorsed by G. before J. had indorsed 
it as payee, & his name appeared below that 
of G. The bill was indorsed by G. in order 
to enable J. to discount it, & for no considera- 











tion moving from J. to G., who was to be. 


under no liability to J. The bill was dis- 
counted by J.’s bank & was not met at 
maturity. An arrangement waa subs SOU 
made by which C., Ltd., paid £100 iv 
to the bank in part satisfaction & the bank 
received two bills drawn by J. to his own 
order & accepted by C., Ltd., for £175 each 
at one month & two months respectively. 
These bills were indorsed by G. before they 
were signed by J. either as drawer or payee. 
They were afterwards indorsed by J., whose 
name appeared on the bills below that of G. 
The first bill not having been met at maturity, 
J. took it up & sued C., Ltd., & G. upon the 
bill & recovered judgment, & afterwards 
presented a petition in bkpcy. in the county 
ct. against G., founded on the judgment debt, 
- upon which a receiving order was made 
against him. On appeal :—-Held: (1) J. had 
authority under 1882 Act, s. 20, to fill in his 
own name as drawer & payee ; (2) there was 
sufficient consideration passing from J. to G. 
to entitle J. to sue G. on the bill notwith- 
standing the order in which the signatures 
appeared on the bill; (3) by reason of the 
agreement between J. & G., G. could not 
have set up any defence against J. arising 
out of his own prior indorsement; (4) the 
judgment debt was a good petitioning 
creditor’s debt & the receiving order was 
rightly made.—Re Goocu, kz p. JUDD, 
(1921] 2 K. B. 693; 90 L. J. K. B. 932; 125 
L. T. 583; [1921] B. & C. R. 100, C. A. 


PART XHI. SECT. 86. 
———.}— PARKER Woop 


debtor 











tn eolidum’’ — Held: 


Annotations :—As to (1) Apid. sabi v. Nash, [1924) 
A. ©. 625; McCall Hargreaves (1932), 


+ ae a R. 450. 4s to (33 Apia. National Salos Corpn., 
icy Bernardi v. National Sales Corpn., Ltd., 
isi) 2K. B. 188, 
2096b. ——- ——— ———..|—-In May, 1920, applts. 


sold to A. & Co. 19,000 cases of tinned soup 
at the price of 103. per case, cash against 
delivery order. A. & Co., being unable to 
find the money, applied for financial assist- 
ance to resps., who undertook as between 
themselves & A. & Co. to find 75 per cent. of 
the money, there being then about 16,000 
cases which had not been taken up. On 
Aug. 10, 1920, at a meeting between applts., 
resps. & A. & Co., it was agreed that resps. 
should indorse a series of eight bills of 
exchange, seven for £1,000 each & one for 
£117 odd, to be drawn by applts. on A. & Co. 
payable six months after date to applts.’ 
order, & that applts., in consideration of 
the bills being duly indorsed by resps., should 
hand to resps. delivery orders for the balance 
of the cases. These bills were at once drawn 
by applts. on A. & Oo. expressed to be pay- 
able to applts.’ order, & were accepted by 
A. & Co & indorsed by resps. Room was left 
above the name of resps. for the indorsement 
of the name of any person to whom applts. 
should direct payment. Resps. then handed 
the bills to applta. in exchange for the 
delivery orders. QOne bill having been dis- 
charged, applts. shortly before the remaining 
bills became due indorsed their name as 
payee on the bills above resps.’ signature, 
Applits. duly presented the bills to A. & Co., 
who dishonoured them. They then gave 
notice of dishonour & claimed payment from 
resps., who denied liability. In an action 
by applts. to recover the amount of the bills 
against resps. a8 indorsers :—Held: (1) on 
the facts resps. must be taken to have in- 
tended to make themselves liable to applts. 
on the bills; (2) the bills, when handed to 
applits., were wanting in a material par- 
ticular within 1882 Act, s. 20, by reason of 
the absence of any indorsement by applts. 
above the signature of resps., & sapplts. had 
implied authority to fill in their name as 
payees, as they did, over the name of resps. ; & 
when so filled up, the bills became retrospec- 
tively enforceable.—MCDONALD (GERALD) & 
Co. v. Nasu & Oo., [1924] A. C. 625; 93 
L. J. K. B. 610; 131 L. T. 428; 40 T. L. R. 
aes 68 Sol. Jo. 594; 29 Com. Cas. 313, 
H. L. 

Annotations :—As to (1) Expld. National Sales Corpn., Ltd. 
v. Bernardi, Bernardi v. National Sales Corpn., Ltd., 
[1931] 2 K. B. 188%. 48 to (2) Apld. McCall Bros., Ltd. v. 
Hargreaves (1932), 48 T. L. K. 450. Refd. Elliott v. 


Bax-Ironside, (1925) 2 K. B. 301; Kreditbank Caasel 
G.m.b.H. v, Schenkers, (1926) 2 K. B. 459. 


2097. Add. Annotations :—Apld. He Gooch, Ez p. 
Judd, {1921]2 K. B. 593. Apprvd. McDonald 
v. Nash, [1924] A. C. 625. Apld. National 
Sales Corpn., Ltd. v. Bernardi, Bernardi v. 
National Sales Corpn., Ltd., [1931] 2 Kk. B. 
188. Refd. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T. L. R. 450. 


8.’a place where the maker usually signs, 


without adding anything to Indicate 


2098 v. Rearrts ve that oe as & not of nc lperaat ge p ie af 
Lrp oint maker HUTER W. e has signed as indorser only, 
NO ae ee ee ee Rupcway (1926), 47 N. ‘L. R, 149.— will be held to be a maker unleas there 
2098 vi. R. ed AF. is competent evidence to prove that 
promissory notes in pie ae "e tay vi: }—A person who has be Was not.—THIGGS v. ENGLISH, {1924 
also signed he notes below R.’s placed his signature on a promissory a L. R. 987; 3 W. W. R. = 
signature as ‘‘ surety & co-principal note below that of the maker in the 
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Cases 2103—2249. 


2108. Add. Annotations :—Refd. McDonald v. Nash, 
[1924] A. C. 625; National Sales Corpn., 
Ltd. v. Bernardi, Bernardi v. National 
Sales Corpn., Ltd., [1931] 2 K. B. 188. 


2118. Add. Annotations :—Refd. The Kronprin- 
sessan Margareta, The Parana, etc., [1921] 
1 A. C. 486; Flatau, Dick & Co. v. Keeping 
(1931), 36 Com. Cas. 243. 


2186. Add. Annotation :—Refd. Savory & Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 


2142. Add. Annotation :—Refd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. | 


2148. Add. Annotation :—Refd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. 


2151. Add. Annotation :—Refd. Holmes v. Watt, 
[1935] 2 K. B. 800. 


2158a. Breach of agreement to accept—-Market 
value of bill.|—Applts. & resps. had entered 
into @ series of contracts for the purchase & 
Bale of timber. Disputes had arisen with 
reference to the performance of those con- 
tracts, & on Aug. 2, 1931, the parties met 


& entered into a fresh contract with a& view. 
to the settlement of a particular dispute.. 


The fresh contract provided (inter alia) for 
the acceptance by the resps. of bills of 
exchange for £70,000. Subsequently resps. 
on Instructions from their principals, refused 
to carry out their agreement to accept bills. 
Applts. brought this action, claiming £70,000 
or specific performance uf the agreement, & 
resps. raised various matters by way of 
counterclaim. BaTEson, J.. by whom the 
action was tried, gave judgment for applits. 
for £70,000 & decided in favour of the resps. 
on part of the counterclaim. On appeal 
from that judgment the Ct. of Appeal 
ordered a new trial & stated that the bills 
to be accepted by the resps. under the con- 
tract of Aug. 2, 1931, should have been 
accepted subject to the terms of the contract 
so that a discounter of the bills would have 
notice of the terms of that contract & would 
be bound by them. There was nothing in 
the contract requiring that the acceptances 
Should be in any way qualified, although 
there was an independent stipulation that 


eee 





a ine ar oe ia 
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2101 xxil. -—--- —-— ——..]—A por- 
son Who has placed his signature on 
the back of a promissory note, before 
delivery to or jindorsemont by the 
payee, is lable as surety under an 
aval, & is not in the position of an 
ordinary indorson—Mor; & Oo. 9. 
CASsIM’S TRUSTER, [1924] App. D. 


2172 x. 





-] 





2101 xxiii, -———. —— — A pepe | RAM MALI 0. Sorpana TUKARAM Mall 
gon who indorses his name - a ae CET Sted, 62- Bom. Se. IND 


missory note before negotiation thereof 2177 ii. ——— 
is not an indorser, but an ural or 
surety for the uuker.-—CAassimJek ov. 
Sy aaa (1925), 46 N. L. R. 151.— 


2241.—N.Z. 


2205a. 


Intcrest is recover- 





able as damages on a 

cheque.—MOHAN  SINGIT 

MOHAN SINGH v. Co 
r y is 7 & ; ‘ “9 

W. W. RR. 559 rs 50 B.C. R. 399.—CAN. W. W. 8. 357.— CAN. 

——-—.]}-—GANPAT TUKA- 


SHAND, [19386] 1 





TEE t..GLADSTONK, [1921] N. ZL. R 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


if the resps. should so regiure the bills should 
be renewed. Applts. now appealed to the 
House of Lords :—Held: acceptance quali- 
fled as directed by the Ct. of Appeal would 
destroy the character of the bills as negotiable 
bills of exchange, & on this point the appeal 
must be allowed. But as the true measure 
of damages for breach of contract to accept 
bills was not the face value of the bills but 
their market value, the sum of £70,000 


‘ awarded to applts. by BATESON, J., must be 


reduced to £65,000, which the evidence 
showed to have been the market value of » 
the bills; & execution must be stayed until 
the sum due from applts. to resps. on the 
counterclaim should have been determined. 
—LONDON & NORTHERN TRADING Co., LTD. 
v. Arcos, Lrp. (1933), 38 Com. Cas. 242, 
H. L. 


2161. Add. Annolations :—N.F. Uliendahl v. Pank- 


hurst Wright (1923), 39 T. L. R. 628; Peyrae 
o. Wilkinson, [1924] 2 K. B. 166. Refd. Re 
Chesterman’s Trusts, Mott v. Browning, 
(1923] 2 Ch. 466. 


‘2169. Add. Annotation :—Refd. Robiuson v. Marsh, 


[1921] 2 K. B. 640. 








Ilegality of payment 
during war.]—Bills of exchange which were 
accepted before the war, & which became due 
after war was declared, were held by the 
drawer, who was resident in Germany, & was 
an enemy for the purpose of the Trading with 
the Enemy Acts. After the declaration of 
peace the holder sued the acceptors, claiming 
interest from the dates when the bills re- 
spectively matured :—Held: as there was 
no breach of duty in not paying the bills aa 
long as the war continued, & as payment did 
not become legal until the declaration of peace 
with Germany on Jan. 10, 1920, interest was 
only recoverable from that date.— LIEDER- 
MANN v. ALLHAUSEN & Co. (1921), 37 T. L. R. 
662. 


2225. Add. Annotation :—Folld. Dresdner Bank v. 


Russo-Asiatic Bank, [1923] 1 Ch. 209. 


2249. Add. Annotation :-—Refd. Akt. Dampskibs 


Steinstad v. Pearson (1927), 137 L. T. 5838. 


PART XIII. SECT. 11, SUB-SECT. 2.—- |; maturity. A demand note which 
A. 


provides for the payment of a certain 
rate of eine * until Age aS oe 
interest at that rate un payment is 
pel nontes demanded and refused: & thereafter 
v. ANIRPA, | ot the legal rate.—BEAVER LUMBER 
Lrp. v. HoprauF, [1932] 1 


so. Feasonahle rate— Nat agreed rate— 
Promissory note inadmissible for want 
of stamp.)-—-Held: where a pro- 


-E-Puniio 'TRus- {| Missory note fs inadmissible in evidence 


for want of stamp, & the creditor sues 
for the moncy lent as on the original 
contract of loan, he may claim a reason- 
able rate of interest, kut he cannot 


PART XIII, SECT. 10. 


Li. ee Note signed by surety 
before principal—Ltable as maker.j— 
FRASER v. CUMMINGS & LroPoLp 
(1921), 67 D. L. R. 767.-—-CAN. 


ri. —— -~-—.]— RIcnrer v. BARTLEY 
& MIKELSON (Sask.), (1928) 4 D. L. R, 
919; (1928)38 W. W. R. 5138.—CAN., 








PART XIII. SECT. 11, SUB-SECT. 2.—D. 


ti. —— Legal rate payable after 
maturity.)—Where a promissory note 
provides for the payment of interest at 
a certain rate ‘ until paid,’ interest at 
said rate is payable only until the note 
is due, & thereafter interest can be 
recovered at the legal rate only. In 
order to enable interest at a particular 
rate to be recovered after maturity 
the note must provide in unequivocal 
terms for payment at that rate after 


ae ee ne 
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claim at the rate stated in the pro- 
missory note.— ISMAIL HOOSAIN MAMBSA 
v. K. PURBHUBHAI (1928), I. L. R. 
6 Ran. 415.—IND. 


PART XIII. SECT. 11, SUB-SECT. 3. 
2227 iii. ——-.}—Held: as defts., 
the makers .of the note, were bound 
without protest, the notarial feer could 
not be recovered from them.—Gowans 
v. CROCKER Press Co. (1920), 46 
O. L. R. 24; 50 O. L. R. 58.—CAN. 


Vol. VI.—Bills of Exchange. 


Cases 2280—2450. 


Part XIV.—Discharge. 


2280. Add. Annotations :—tConsd. 
Moore, [1936] 2 All EK. R. 79. Retd. Société 
des Hétels Le Touquet Paris-Plage  v. 
Cummings, [1922] 1 K. B. 451. 


2308. Add. Annotation :—Refd. Société des Hétels 
le Touquet Paris-Plage v. Cummings, [1922] 
1K. B. 451. 


2314. Add. Annotation :—Refd. Société des Hétels 
ee ee Paris-Plage v. Cummings, [1922] 
. B. 461. 


2318a. Agreement to pay money—Consideration 
uncertain.|—A beneficiary under testator's 
will was a debtor of his who had owed him 
money under a promissory note given in 
1877, & had, in 1882, entered into an agree- 
ment with testator to pay him a certain sum 
of money for which no distinct consideration 
could be clearly ascertained :—Avld: (1) 
there was a presumption of law that the 
promissory note had been discharged by 
accord & sa‘isfaction on the entrance into 
the later agreement; (2) there was no pre- 
sumption that the moncy still due under the 
agreement had been forgone by testator.— 
Woopncock v. EAMES (1925), 69 Sol. Jo. 444. 


2362. Add. Annotation :—Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 

2364. Add. Annotations :—Distd. Goldman v. Cox 
(1924), 40 T. L. R. 744. Refd. Jones v. 
Waring & Gillow, [1926] A. C. 670. 

2868. Add. Annotation :—Refd. Joner v 
& Gillow, [1926] A. O. 670. 


2370. Add. Annotation :—Refd. Jones v. \Varing 
& Gillow, [1926] A. C. 670. 

2391. Add. Annotation :—Consd. 
Jenkins, [1928] 2 K. B. 501. 

2393. Add. Annotation :—Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

23938a. Joint maker appointed holder’s executor.|— 
During the lifetime of testator the exor. 
named in his will & three other persons mide 
a joint & several promissory note payable 
to him. After the death of testator & 
probate of the will the exor. brought an action 
on the promissory note against one of the 


a 


Morley — v. 





Waring 


Jenkins — v. 


PART XIV. SECT. 1. 


other makers thereof :—Held: the action 
was not maintainable, inasmuch as the 
effect of pltf.’s appointment as exor. was at 
common law that the debt was discharged 
by release at the date of the death of testator, 
& in equity that it was discharged by pay- 
ment at the date of probate, so that in either 
case the debt had ceased to exist before the 
action.—JENKINS v. JENKINS, [1928] 2 K. B. 
501; 97 L. J. K. B. 400; 139 L. T. 119; 
44 T. L. R. 483; 72 Sol. Jo. 319, D. C. 

2414. Add. Ainolation :---Consd. Re Gordon (John) 
(1931), 75 Sok. Jo. 869. 


2414a. —--—— -—--— Entry in account book-——‘‘ All 
lost.”’]—Re GORDON (JOHN) (1931), 75 Sol. 
Jo. 869. 

2416a. ---—- —-—- Verbal agreement for acceptance 


of composition. |--Plitf. was the holder of a 
bill of exchanye accepted by deft. for goods 
supplied. Betore the bill became due deft. 
had made a verbal offer to his ereditors to 
pay a composition in’ discharge of his 
liabilities. At a meeting of the creditors, 
which was attended by pltf.’s agent, the 
creditors passed a resolution accepting deft.’s 
offer. The resolution was reduced to writing 
& was signed by # number of the creditors, 
including pltf.’s ayent, but not by deft. The 
creditors subsequently executed a deed 
assigning their debts to deft.’s solr. in con- 
sideration of deft.’s solr. paying the amounts 
owing to them under the composition.  Pltf. 
was not a party to that deed. In an action 
by the holder of the bill against the acceptor, 
for the amount of the bill -—Held : upholding 
a contention of pitf., which was not raised in 
the cts. below, L882 Act, s. 62, had not been 
complied with, as plt{. had neither renounced 
his rights under the bill in writing, nor 
delivered the bill up to the acceptor &, there- 
fore, pltf. was entitled to recover the full 
amount of the bul. —HIMALT v. CARTWRIGHT 
(1924), 93 L. J. K. B. 8235; 182 L. T. 40; 
40 T. L. R. 8038, 68 Sol. Jo. 788; [1924] 
B. & O. RR. 239, C. A. 


9450. Add. Annotution :--—Refd. 
[1933] 1 Is. 33. 307. 


Koch v. Dicks, 


ee mem ere ie er — ne rte 


Tleld > his Hability was extinguished.— 


b. Add ‘ Hevsd, on other grounds, 
0968. C. R. 165.”’’ 


PART XIV. SECT. 2, SUB-SECT. 4. 

ji. Alortgage to secure present & 
Suture advances—Given during currency 
of note.|—Held: the mtge. not being 
strictly coextensive with the note, the 
remedy on the note was not merged 
in the mtge., & deft. was liable.-— 
O'NEILL vw. Lyx, [1923] N. Z. L. R. 
1039.—N.Z. 

sp. Payment under garnishment pro- 
ceedings by judgment creditor of payee.) 
—Held ; inthe circumstances no answer 
to the tndorsee’s claim.— Clow v. 
DOULL, [1920] 1 W. W. R. 1060.— CAN. 


sr. Notes given to secure advances 
— Made in _ prepayment of purchase- 
money— Delivery of  goods.|—Fleld: 
the payees were entitled to recover tre 
balance due on the first note given 
prior to the contract, but as regardr the 
notes given subsequently the goods 
delivered must be credited against the 
advances made, & the plea of payment 
must prevail.—TYRER Co. v. EUREKA 


ne te ne re 


| 
| 


LUMBER Co. (1922), 55 N.S. RR. 441,.-- 
CAN. 


st. Note due to deceased-—Not sale of 
goods to executor personally. }—MCKEN- 
“zit vw McDonaLyp (P. E. I.), [1927] 2 
D. L. R. 67.-—CAN. 


PART XIV. SECT. 2, SUB-SECT. 10. 

——.J— DAVIDSON Co- 
ASSOCN., LTD. v. WEBBER 
(Sask.), [1928]. 4 D. L. R. 732; 3 
W. W. R. 426.—CAN. 


PART XIV. SECT. 4. 

2401 i. At what time— Before maturity 
—WNo necessity for evidence of discharge 
to be in _writing.}—LYONB v. SMITH, 
(1922) 3 W. W. RR. 684; 70 D. L. R. 
101.—CAN. 


PART XIV. SECT. 6. 

sv. Surrender to maker for cancella- 
tion.}—-A woman, pavee of a pro- 
missory note, told her husband, who 
waa her exor. & was also the father of 
the maker of the note, to give it to the 
maker. ‘The next day she died. The 
note was destroyed by the maker :— 
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i ee 


q i. 
OPERATIV! 


Rte ILLSLEY, []1931} 2 D. Jae RK. 7995 3 
M. BP. kt. 441.--CAN, 


PART XIV. SECT. 7, SUB-SEOCT. 1. 


2451 v. -— -+-Bills of ex- 
change, payable somo sixty, some 
ninety, & some one hundred & twenty 
dave after sight, drawn on applts., were 
indorsed for value to resps. who duly 
ai iad ie them, and after acceptance 
noted in the corner of each bill the date 
for presentation. The parties to the 
bills having mutually agreed that the 
dates of payment. should be postponed, 
resps. altered the dates so noted, but 
without making any alteration in the 
bills as originally drawn. On pre- 
sentation for payment at the extended 
dates the bill were dishonoured by 
applts. :—Held: there had been no 
discharge of the bills 
alteration, nor was a new stamping 
necessary under Indjav Stamp Act, 
1209, se. 14, 35; & applts. remained 
Hable.-—PEsTONJI (H.) & Co, ». COX & 
woe 55 L. R. Ind. App. 353.-—~ 





by material 


Cases 2455a—2498a. 


2455a. ——- ———. + Foster v. DRISCOLL, LINDSAY 


v. ATTFIELD, LINDSAY tv. DRISCOLL, No. 568a, 
ante. ; 


2462a. ——~ Inland bill altered to foreign bill.|— 


2462b. 


Fosrmr v. DRISCOLL, LINDSAY v. ATTFIELD, 
LINDSAY v. DRISCOLL, No. 568a, ante. 
-}—The alteration of a complete 
bill of exchange, without the knowledge or 
consent of the acceptor, by changing the 
place of drawing from a place within, to a 
place outside, the British Islands, so that 
the bill becomes a foreign instead of an 
inland bill, is a material alteration within 
Bills of Exchange Act, 1882 (c. 61), s. 64, & 
the bill is thereby avoided.— Kocu v. DICcKs, 
[1933] 1 K. B. 307; 102 L. J. K. B. 97; 
148 L. T. 208; 49 T. L. R. 24; 38 Com. 
Cas. 66, C. A. 








2478. Add. Annotation :—Refd. McDonald v. Nash, 


[1024] A. O. 625. 


2475. Add. Annotation :—Refd. Slingsby v. Dis- 


2475a. 


trict Bank, Ltd. (1931), 47 T. L. R. 587. 


Addition of ‘‘ per ’’ another party. ]— 
Pltfs., exors. of one Turner, deceased, em- 
loyed a solr., one C., of a firm C. & P., to act. 
er them in matters relating to the deceased's 
estate. They wished to invest a sum of 
£5,000 through a firm of stockbrokers, & C. 
accordingly prepared a cheque for that amount 
payable to the stockbrokers; pltfs. then 
signed the cheque & handed it back to C. to 
dea] with as directed. ©., however, fraudu- 
lently added to the cheue the words “ per 
C. & P.,”’ & then indorsed the cheque with 
the words ‘‘ C. & P.”’ & handed it to a branch 
of deft. bank to be credited to the account 
which a co. in which he was interested kept 
at that branch. The cheque was credited 
to that co. & was passed through the clearing 
house, & in due course pltfs. were debited by 
their own bank with the sum of £5,000. On 
discovering the fraud pltfs. brought this 
action to recover the £5,000 from defts. :— 
Held: the words added by C. to the cheque 
constituted a material alteration & rendered 
the cheque void under Bills of Exchange Act, 
1882 (c. 61), s. 64 (1). As therefore the 
cheque when it came into the hands of defts. 
was merely a piece of worthless paper no 
action could be brought on it, & pitfs.’ claim 
failed.—SLINGSBY v. WESTMINSTER BANK 
(No. 2), [19381] 2 K. B. 583; 101 L. J. K. B. 
291,n.; 146 L. T. 89; 47 T. L. R. 13; 36 
Com. Cas. 61. 
zConsd. Slingsby v. District Bank, Ltd. (1931), 





Annotation 
48T.L. R11 


—2475b. 








-}-—-Pltfs., exors. of a will, kept 
an exors.’ account with defts., & retained a 
firm of solrs., Messrs. C. & P., who used to 
assist them in matters connected with their 
testator’s estate. The acting member of the 
firm was one J. ©. Pitfs. in conference with 
J. ©. decided to invest through Messrs. J. P. 
& Co., stockbrokers, a sum of £5,000 part of 
the estate lodged on deposit with defts. 
J. ©. accordingly drew out a form of cheque 
for signature by pltfs: It was in the form 
“Pay J. P. & Co. or order” & was 
drawn on pitfs.’ deposit account with the 


2485a. 
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defts. The cheque was signed by pitfs. & 
left with J. ©. to be posted to J. P. & Co. 
with instructions to invest the money. 
J. C., instead of posting the cheque to J. P. 
& Co., fraudulently inserted the words 
‘per C. & P.” in the blank space between 
the payees’ name & the words “ or order ”’ ; 
he then indorsed the document with the 
names OC. & P. & paid it so altered & indorsed 
into the W. Bank to the credit of a co. in 
which he was interested & which had an 
account at that bank. The document was 
accepted without question by the W. Bank 
& passed through the clearing house, & the 
account of pltfs. with defts. was debited, 
& that of the co. with the W. Bank was 
credited, with the amount on the face of the 
document. In an action by pltfs. against 
defts. for conversion, negligence & breach of 
duty :—Held: (1) the cheque had been 
‘“‘ materially altered ’’ within Bills of Ex- 
change Act, 1882 (c. 61), s. 64, & was avoided 
as between pltfs. & defts. by that sect., & 
therefore defts. could not rely upon sect. 60 
of the Act as excusing them for paying the 
cheque; (2) for the same reason defts. could 
not rely on sect. 80 of the Act; (3) assuming 
the description of the payees, ‘‘ J. P. & Co. 
per O. & P.’’ to be a recognised although 
unusual description, the indorsement of 
‘CO. & P.’’ without any reference to ‘‘ J. P. 
& Co.’’ was irregular & invalid, & defts. were 
negligent in honouring the cheque, & for this 
reason also were not protected by sect. 80, 
or semble by sect. 60 of the Act; (4) the 
additions & alterations referred to in the 
proviso to sect. 79 (2) of the Act are additions 
to & alterations in the original crossing of a 
crossed cheque & not to or in the body of a 
cheque.—SLINGSBY v. DISTRICT BANK, LID., 
[1932)1K. B. 544; 101 L. J. K. B. 281; 146 
L. T. 377; 48 T. L. R. 114; 37 Com. Cas. 39. 


2481. Add. Annotation :—Consd. Koch v. Dicks, 


[1933] 1 K. B. 307. 


2484. Add. Annotations :—Distd. Hong Kong & 


Shanghai Bank v. Loo Lee Shi, [1928] A. C. 
181. Apld. Koch v. Dicks, [1932] W. N. 156. 
Refd. Slingsby v. District Bank, Ltd. (1931), 
47 T. L. R. 587; Broken Hill Proprietary Co. 
v. Latham, [1933] Ch. 373. 


|.—A banknote issued by applt. bank, 
payable to bearer on demand, was aécidentally 
mutilated. The bank declined to pay on 
presentation of a document which was proved 
to have been patched together from the 
fragments. This document, though it did 
not show the number of the note, showed 
clearly its other main features :—Held: as 
the identity of the document as a note of the 
bank was established, & it contained all the 
elements necessary to render it valid & 
effectual as a negotiable instrument, the 
bank was liable to pay the holden—Hona 
Kone & SHANGHAI BANK v. Ld LEE SHI, 
[1928] A.C. 181; 97 L. J. P. 0. 35; 138 L. T. 
629; 44 T. L. R. 283; 72 Sol. Jo. 68, P. C. 





2498a. Alteration of name of drawee.]}— HASELDINE 


v. WINSTANLEY, No. 567c, ante. 





2458 hi. See ag ee ee Decreased.}-——H eld Ps 
a material alteration.—BELLAMY r. 
PORTER (1913), 13 D. L. R. 278; 4 
O. W.N. 1171; 38 O. L. R. 572.— CAN, 


2475 fii, —— .<dditional payee.}— 


The list of possible material alterations. | additional payee was accordingly held 
set out in Bills of Exchange Act, 1927, | to be material, since the business effect 
8. 146, is not exhaustive. The addition | of the instrument was thereby altered. 
by one maker of a promissory note of | —GILL v. Dory, [1934] 3 D. L. R. 
the: name of the payee’s wife as | 274; O. R. 406.— ‘ 
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y 
SvuB-sEcT. 4.—WHETHER APPARENT (Vol. VI., 


p. 383). 


After ‘* See 1882 Act, s. 64 (1) ”? add the following 


case :-— 


2518a. General rule.}|—An alteration is “ apparent” 
within 1882 Act, s. 64 (1), if it is of such 
a kind that it would be observed & noticed 
by an intending holder scrutinising the docu- 
ment which he contemplates taking with 
reasonable care.—WOOLLATT v. 


(1928), 188 L. T. 620. 


2515. Add. Annotation :—Generally Refd. Slingsby 
v. District Bank, Ltd. (1981), 47 T. L. R. 587. 


2518. Add. Annotations :—Apld. 
Midland Bank, [1928] 2 K. B. 294. 
Slingsby v.. District Bank, Ltd. 
dt L: R. 587 ; Bottomley v. Bannister (1931), 


101 L. J. K. B. 46. 


2558. Add. Annotation :—Refd. Jenkins v. Jenkins, 


[1928] 2 K. B. 501. 


Vol. VI.—Bills of Exchange. 
2555. Add. Annotation :—Refd. Jenkins v. Jenkins, 


Cases 2518a—2781. 


[1928] 2 K. B. 501. 


2559. Add. Annotation :—As to (2) Refd. Jenkins 


-vy. Jenkins, [1928] 2 K. B. 501. 


STANLEY 


2638. Add. Annotation :—Refd. Re Conley, fx P. 
Trustee v. Barclays Bank, Ltd., 
All BE. R. 127. 


2666. Add. Annotation :—Refd. Jenkins v. Jenkins, 
{1928] 2 K. B. 501. 


[1988] 2 


2677. Add. Annotation :—Refd. Smith v. Wood, 


Auchteroni  v. 
Refd. 
(1931), 47 


{1929] 1 Ch. 14. 


2679. Add. Annotation :—Refd. Re Conley, Ex p. 
Trustee v. Barclays Bank, I.d., 
All FE. R. 127. 


2682. Add. Annotation :—Consd. Re Fenton, Ez p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 358. 


2686. Add. Annotation :—Refd. McDonald v. Nash, 


[1938] 


[1924] A. C. 625. 


te ce ee em am 


Part XVI.—Lost, Stolen, and Destroyed Instruments. 


2752. Add. Annoiation :—Refd. North & South Insurance Corpn., Ltd. 


Ltd., [1936] | K. B. 328. 


v. National Provincial Bank, 


Part XVII1.—Conflict of Laws. 


2779. Add. Annotations :—Refd. Soc. 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789; 


PART XIV. SECT. 7, SUB-SECT. 4. 


sk. Addition of place of pe ymend, }— 
A promissory note which at the side of 
the place of signature bore the printed 
words ‘‘ Payable at,’’ was delivered 
by the maker without any place of 
payment added. Without the authority 
or assent of the maker, the payee 
subsequently added a place of payment 
- negotiated the note to pltf. It was 
ppparent on the face of the note that 
the place of payment was written b 
@ hand other than the maker’s. _Pitf. 
sued the maker on the note :—Held: 
the alteration was not apparent, within 
roviso to sect. 69 (1) of Bills of 
xchange Act, 1909-1932, & the maker 
was Iiable on the note.— AUTOMOBILE 
FINANCE Co. OF AUSTRALIA, LTD. v. 
Law, (1934) V. L. R. 17.—AUS. 


PART XIV. SECT. 9. 


2558 {. Release of one.}—In an 
acnon on a promissory note by the 
al payee against two joint 

a cers, it is no defence for ono of the 
makers, in the absence of any Se 
or delivery up of the note, to allege 
that he has been verbally released by 
the payee aaa ao v. ARMSTRONG 
(1926), 47 N. L 





. R. 452.—8, AF. 
2559 fe a ——}-Bouc- 
v. FRIESEN (1927) 2D. L. R. 
gia; 11927] 1 W. R. 825; 36 


Man. L. R. 162.—GAN. 
PART XIV. SECT. Pa SUB-SECT. 2.— 


2600 viii. --~If the holder 
of a procuaeory note has. without the 
knowledge or consent of an indorser 
of the note, agreed to give an extension 
of time for ‘payment to the maker while 
the note is still current, the tMmdorser 
is thereupon discharged from Hability. 
—LIEBENBERG ESTATE v. ee ea 
Bank oF othe d 7 ea amis «» (1927) 








Anke seem we ee ee 


Anon. des 











Xr. For sxiating para. read :— 


‘© An in-forsement on the back of a 
note of the payment of interest up to 
a future date beyond the maturity of 
the note, in the absence of evidence 
of mistake, is to be deemed an oxton- 
sion of time for the payment of the 
note to such date, so as to discharge a 
party thereto who is mercly a surety 
or the payment thercof.”’ 


PART XIV. SECT. 10, SUB-SECT. 2.-~B. 

sb. To party accommodatcd—wNote 
renewed by one joint maker.)|—In an 
action for contribution between joint 
makers of.& promissory note :—Jleld: 
the renewal of the note by one surety 
& the surrender of the original note 
to the party accommodated released 
the other surety, since it guve time to 
the principal debtor.—ItUSSELI  »v. 
ARNOLD (1922), 53 O. L. R. 114.—OAN. 

sd. By holder without notice of 
nature of sidte: j--If the holder of an 
accommodation note having no notice 
of its true character at the time of 
his taki the note, but after notice 
thereof gives indulgence to the payee 
(the party accommodated), he does 
not, thereby discharge the maker (the 
corerentony peta ae party).—BANK OF 
HINDUBTAN MADRAS v. GOVIN- 
DARAJULU aoe: (1933), I. L. R. 57 
Mad. 482.—~IND. 


PART XIV. SECT. 11. 








ol. Firet note destroyed.}-— 
Held: the original indebtedness was 
discharged & the second note was not 4 
renewal but a satisfaction.—CRISTAL 
v. SIMOVITCH (1922), 70 D. L. R. 861.— 
CAN. 

2633 villi, —— ——.]—Re THOMpP- 
ren aie ; ne L. R. 573; O. R. 714; 
12 6 —OAN. 


r i. ons taking of * reuevel 
note, where the original n 
tained by the holder, does not of itaclt 
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Carlton Hall Club v. Laurence, [1929] 
K. B. 153. 
2781. Add. Annotations :---Distd. Soc. Anon. des 
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discharge the indebtedness represented 
by the original note, but merely 
suspends thw right of action thereon 
during the currency of the renewal.— 
Royan BANK v. Hoaa, {1930} 2 
D. L. R. 488; 64 0. L. R. 653.—CAN. 


PART XIV. SECT. 12, SUB-SECT. 1. 


2639 ia. -+—-The relation 
of principal & surety is created by 
indorsement of a bill for accommoda- 
tion, & if oa creditor discharges the 
principal debtor, the surety is also dis- 
charged.—— HARRIS v. ear {1924) 2 

D.L. lt. 618; 30 RR. L. N.S. 63.—CAN. 


PART XIV. SECT. 12, SUB-SECT. 3. 


av. Deposit with creditor of securi- 
ties as collaterul to notea—Securities 
entrusted to principal debtor for collec- 
Page ae? ba pte -noter, iodorsed = b 
GQ. & F., were el re with pltf. 
ap security collateral to two notes made 
by G. & indorsed ‘by F. Pitf. entrusted 
some of these notes to G. for collec- 
tion, & G. falled to pay over aj] that 
he collected :-—Held : h G. & ¥F. were 
Hable.-—ROUTLEY v. GORMAN & CORAN 
(1920), 47 O. L. R. 420; 18 O. W.N. 
173.—CAN. 


PART XIV. SECT. 12, SUB-SEOT. 5 

2684 viia. -}—Two porous signed 
a promissory note, being In fact accom- 
modation parties. One paid in full at 
maturity, without notice of dishonour : 
—Held: entitled to contribution.— 
Fox v. TORONTO GENERAL TRUSTS 
Corpn., ([1934] 4 D. L. R. 759; O. 
671.—CAN. 


PART XVI. SECT. 3. 
sw. Instrument taken in good fatth.) 
—Pltf. bought stolen bearer bonds tp 
good falth :-—Held: plitf. had acquired 
a good title—GaRKY vw. DOMINION 
MANUFACTURERS. LTD., [1925] 1D. L. 
Rk. 99; 560. L. R. 159.—OAN, 











Cases 2781—2816b. 


Grands HEtablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club v. Laurence, [1929] 
2;K. B. 153; Nihalchand Navalchand v. 
McMullan, [1934] 1 K. B. 171. 


2783. Add. Annotations :—Apld. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club v. Laurence, [1929] 
2 K. B. 153. Refd. Nihalchand Navalchand 
v. McMullan, [1984] 1 kK. B. 171. 

2784. Add. Annotations :—Apld. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
Refd. Carlton Hall Club v. Laurence, [1929] 
2 K. B. 153. 

2789. Add. Annotations :—Refd. Koechlin v. Kes- 
tenbaum, [1927] 1 K. B. 889; Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

2790. Add. Annotation :—Refd. Koechlin v. Kes- 
tenbaum, [1927] 1 K. B. 889. 


27914. Validity of indorsement—Liability of 
acceptor in England.J|—A bill of exchange 
was drawn in France by E. upon resps. in 





- London to the order of M. It was sent to. 
Lendon, was accepted by resps. payable at a- 


London bank, & returned to France, where 
it was indorsed by E. in his own name, on 
behalf, & with the authority, of M., to applts. 
On presentation for payment, resps. refused 
to meet it on the ground that it did not bear 
the indorsement of M., the payee, but merely 
the indorsement of HN. in an action on the 
bill against resps. as acceptors evidence was 
given that by French law an indorsement 
might be validly made by a duly authorised 
agent signing his own name :—Held: applts. 
as indorsees obtained a good title to the bill 
by virtue of 1882 Act, s. 72, & were entitled 
to recover the amount thereof from resps. 
as acceptors.—-KOKCHLIN ET CIE. v. K&STEN- 
BAUM Brotrners, [1927] 1 K. B. 889; 96 
L. J. K. B. 675; 187 L. T. 216; 43 T. L. R. 
352; 32 Com. Cas. 267, C. A. 

2792. Add. Annotation :—As to (2) Consd. Repub 


lica de Guatemala v. Nunez, [1927] 1 K. B. 
669. 


2794. Add. Annotations :—Apld. Koechlin v. Kes- 
tenbaum, [1927] 1 K. B. 889. Refd. Repub- 
lica de Guatemala v. Nunez, [1927] 1 K. B. 
B69. 

2812. Add. Annotations :—Consd. De Beeche v.- 
South American Stores, Ltd. & Chilian 
Stores, Ltd., [1935] A.C, 148. Refd. Buerger 
v. New York Life Assce. (1927), 96 L. J. K. B. 
930. 

2818. Add. Annotation :—Consd. Société Anonyme 
Metallurgique de Prayon, Trooz, Belgium 

. v. Koppel (1983), 77 Sol. Jo. 800. 

2816a. Bill drawn accepted and payable in 
Germany.]—SociETH ANONYME #£OMETAL- 
LURGIQUE DE PRAYON, TROOZ, BELGIUM v. 
KOPPEL (1933), 77 Sol. Jo. 800. 

2816b. ——— Bills drawn in Russia—Payable in 
sterling in London.}—In Oct. 1915, in order 
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co 
arrangement was made by the Bank of Eng- 
land, with the authority of the Treasury, 
under which approved Russian banks were to 
draw three months’ sterling bills & remit 
them through the Banque de I)’Etat, Petro- 
grad, to London for acceptance by certain 
banks & accepting houses, who agreed to 
renew the bills until one year after the 
termination of the War, the Banque de 
Etat undertaking to provide to meet the 
acceptances on maturity. Imperial Russian 
Treasury Bills to the amount of the accept- 
ances were to be lodged with the Bank of 
England as collateral security. No accepting 
house was to be liable for more than £100,000, 
unless otherwise agreed. In pursuance of 
this arrangement the Russio-Asiastic Bank 
in 1916 drew 151 bills of exchange on twenty- 
one accepting houses maturing in Feb. & 
Mar. 1918, which were prevented through 
Baring Bros. & Co. as agents for the Banque 
de ’ Etat & accepted by the banks & financial 
houses under a form of agreement with the 
Banque de l’ Etat which carried out the above 
arrangement more completely ; & authorised 
the issue by the Treasury of sterling Treasury 
Bills of the Imperial Russian Government to 
the amount of the acceptances to cover any 
default in payment on maturity. In Jan. — 
1918, shortly before maturity, all the accept- 
ances were assigned to the Bank of England 
in consideration of the issue of Exchequer 
bonds to the accepting houses to the amount 
thereof. Notice of the assignment was 
despatched by the Bank of England to the 
Russo-Asiatic Bank in Petrograd, but accord- 
ing to the evidence never reached its destina- 
tion in consequence of the Bolshevist revolu- 
tion in Russia. By a decree issued by the 
Sovict Government in Dec. 1917, all private 
banks in Russia were abolished & the whole 
of their assets transferred to a State Bank. 
The Russo-Asiatic Bank, whose head office 
was in Petrograd, was one of the banks so 
abolished. Its London branch was opened 
in 1908 & was ordered to be wound up by 
the ct. in 1926, under sect. 338 of Cos. Act, 
1929. The Bank of England, on behalf of 
the Crown, lodged a proof of debt in the 
liquidation for £752,500, proceeds of the 
above named bills. The liquidator rejected 
the proof of the Bank of England on several 
grounds, the most important being that the 
claim was barred by the Statutes of Limita- 
tion :—Held: (1) the bills had been assigned 
to the Bank of England with the authority & 
on behalf of the Crown, & had passed to the 
Bank an equitable title to all the rights under 
the agreements made with the acceptors, 
including the right of action for breach of 
contract, if the bills were not paid at 
maturity ; (2) the obligation being to pay in 
sterling in London at maturity the debt was 
located in England & not in Russia, & there- 
fore English law must be applied*; (3) that 
the Russian Imperial Treasury bills were only 
a collateral security & being of no value at 
any material time were not a discharge of the 


to rehabilitate Russian credit in London, an 


een etna 


debt ; (4) on the evidence of experts & docu- 


Coen 




















nent of interest on the outstanding 


a the governing law of the note was that 
PART XVIII. SECT. 4. bine of purchase money. After | of Victoria &, therefure, it was not 
q i. —— Note drawn & payable tn | negotiations between applt. & the | anected by Moratorium Act, 1930-1931 


land in New Suuth W'ales.)-——Applt., ronussory note, payable to the agent, | Co. (AUSTRALIA) PROPRiETARY, LTD. 
who had ed to buy certain land in or the amount due. The note_was | (1934), 500. L. R 483; 40 Argus L. R. 
Now South Wales, made default in | issued & payable in Victoria :—-Held: | 64.—AUS. 
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Victoria—In consideration of purchaseof | vendor’s agent, the former gave a | (N.S.W.).—WRAGGE v. Stu8 COOPEK & 


2819a. Foreign 


2846. Add. Annotation : 


Vol. VI.—Bills of Exchange. Cases 2816b—-2849. 


ments, the Russo-Asiastic Bank ceased to 
have any corporate existence in Russia as 
the result of decrees of the Soviet Govern- 
ment on or before Jan. 26, 1918, a date before 
the bills matured, & as from that date there 
was no debtor who could be sued. Stat. 
Limitations therefore was no defence to the 
application, & the Bank of England was 
entitled to be admitted to prove for the debt 
in the winding-up of the London branch 
of resp. bank. There being no evidence, 
however, that notice of the assignment had 
reached the drawers, the assignors must be 
joined in the application.—Re Russo-As1atic 
BANK, Re RUSSIAN BANK FOR FOREIGN 
TRADE, [19384] Ch. 720; 103 L. J. Ch. 336; 
152 L. T. 142; 78 Sol. Jo. 647; [1934] 
B. & C. R. 71. 

usage—Evidence of—Admissi- 
bility.|—Resps. were jointly bound to fulfil 
the obligations contained in leases of premises 
in Santiago de Chile granted by the pre- 
decessors in title of applts. The leases 
provided the following way in which the 
rents should be payable: ‘‘ Payment shall be 
effected monthly in advance in Santiago de 
Chile on the ‘irst day of each month by first 
class bills or. London.’’ In 1981, Chilean 
legislation supervened which resps. main- 
tained prevented them from acquiring foreign 
exchange in Chile or from paying the rents 
in Chile by drafts on London without the 
authorisation of the committee established 
by the legislation to control exchanges, & 
that requests by them for such authorisation 
from time to time had been refused by the 
committee. The Chilean legislation estab- 
lished a control of international ovcrations 
of exchange & the transfer of funds abread, 
entrusting such control to a cemmitiee “or 
commission. The legislation defined inter- 
national exchange transactions as “ the 
purchase & sale of all kinds of currency & 
gold in any form & the bills of exchange, 
cheques, drafts, letters of credit, telegraphic 


orders, & documents of any other nature 
requiring the transfer of funds from Chile or 
vice versa.’ Conflicting evidence by Chilean 
experts was given as to the meaning in Chile 
of first class bills on London. The evidence 
accepted was that ‘‘ payable in Chile in 
first class bills on London” had a special 
mercantile meaning in Chile—namely, ‘ bills 
drawn in Chile by one or other of a select list 
of bankers & mercantile houses in Chile 
upon one or other of a select list of bankers & 
mercantile houses in London ”’ & these were 
known technically as F.C.L. bills. An 
advocate in Chile who had been Minister of 
Justice gave evidence that the F.C.L. bills 
came within the mischief of the Chilean 
legislation :—Held: (1) the conditions pre- 
cedent to the admissibility of evidence as to 
the meaning in Chile of first class bills on 
London had been fulfilled—namely, the evi- 
dence did not conflict with a statutory 
definition, was of a usage common to the place 
in question & expounded without contradict- 
ing the terms of the contract; (2) though 
witnesses could be called to prove foreign law, 
the ct. was at liberty to look at a translation 
of the passages in question & to consider what 
was their proper meaning, but the ct. would 
have regard not only to its own view of the 
foreign Jaw but to the interpretation put 
upon it by a competent foreign authority ; 
(3) the Chilean Jegistation made it impossible 
for the rent te be paid as directed, as the 
mode of payment as already interpreted 
would have been an international exchange 
transaction within the meaning of the 
Chilean legislation.-—-De Baecui v. SouTe 
AMERICAN STORES, Titp., & CHULLIAN STORES, 
Lrp., [1935] A.C. 148; 104 Lo. KK. B. 101; 
152 1. VT. 809; SL TT. ia RR. 1895 40 Com. 
Cas. 157, Il. J.. 


2824. Add. Annotations :---Expld. Re Visser, Hol- 


land v. Drukker, [1928] Ch. 877. 
publica de Guatemala ov. 
K.. B. 669. 


Refd. Ite- 
Nunez, [1927] 1 


Part XIX.—Cheques. 


2841. Add. Annotation :—Refd. Lloyds Bank v. 


Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. 


2842. Add. Annotation :—Refd. Savory & Co. v. 


Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 
Ags to (1) N.F. Hibernian 
Bank, litd. v. Gysin & Hanson, [1938] 2 
K. B. 384. 





2846a. —-—- ———.]—A further item in the finding 


of negligence is that some of the cheques were 
crossed ‘“‘ account of payee,’’ one with the 
addition of the word ‘‘only.’’ While this 
addition does not affect the negotiability of 
an order or bearer cheque, I agree with the 
view of Row att, J., in House Iroperty Co. 
of London, Ltd. v. London, County & Weat- 
minster Bank, No. 2850, that when such a 
cheque is paid into the account of a person 
who is not the payee the bank is put on 
inquiry, especially when he is a servant of 
a ayee teat L.J.).— UNDERWOOD 

T), v. BANK OF LIVERPOOL, 


Cpa ce "tA. L.), Lrp. v. BARCLAYS 
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BAnk, [1924] 1 K. B. 775; - lL. J. K. B. 
690; I81 L. T. 271; 40 T. L. RR. 802; 68 
Sol. Jo. 716; 29 Com. Cas. oS O. A. 


Annotations :—Refd. London & Montrose Shipbuilding - 


Repairing Co., Ltd. v. Burclays Bank, Ltd. (1925), 

: : ; Robinson v. Midland Bank, Ltd. (1825), 
41 TT. LL. KR. 402; Kreditbank Cassoll GoM. H, 
vw. Schenkers, Ltd., 11926] 2K. 8B. 450: Houghton & a 
vw. Nothard, Lowe & Wills, Ltd., (1927] 1 K. B. 24€ 
Auchteroni & Co. v. Midland Bank, Ltd., {1928] 2 K. B 
294; Liggett, B. (Liverpool), Ltd. v. Barclays Bank, Ltd., 
(1928) 1K. B. 48; Lloyds Bank, Ltd. v. Chartered Bank 
of India (192%), 97 1. K. B. 609; Reckitt v. Barnett, 
Pembroke & Slater, Ltd. (1928), 45 T. L.. 1. 386; Slingsby 
v. Westminster Bank, Ltd., [1931] 1 K. B. 173. 


2847. Add. Annotations :—CGenerally, Refd. Sutters 


v. Briggs, [1922]1 A.C.1; Ie Farrow’s Bank, 
(1923] 1 Ch. 41; Importers Co. v. Westminster 
Bank, (1927] 2 K. B. 297. 


2849. Add. Annotations :— Consd. London & Mont- 


rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67; Lloyds Bank, 
Ltd. v. Savory & Co. (1932), 49 T. L. R. 
116. Refd. Lloyds Bank v. Chartered Bank 
of India, Australia & China, [1929] 1 kK. B. 
40. 


Cases 2850—8019. EnaLisH AND Empire Digest SUPPLEMENT. 


2850. Add. Annotation :—Refd. Underwood v. Textile Assocn. v. Thomas (1929), 45 T. L. R. 
Bank of Liverpool, Underwood v. Barclays 264; Banco de Portugal v. Waterlow & 
Bank, [1924] 1 K. B. 775. Sons, Ltd. (1931), 100 L. J. K. B. 465; 

2851. Add. Annotations :—Consd. Reckitt v. Midland Bank, Ltd. v. Reckitt (1932), 48 
Barnett, Pembroke & Slater, [1928] 2 K. B. T. L. R. 271; Slingsby v. District Bank, Ltd. 
244 ; Lloyds Bank »v. Chartered Bank of (1931), 48 T. L. R. 114; Lloyds Bank, Ltd. 
India, Australia & China, [1929] 1 K. B. 40; v. Savory & Co. (1932), 49 T. L. R. 116. 


Carpenters Co. v. British Mutual Banking 7 

Co., [1937] 3 All E. R. 811. Refd. Wander 2852. Add. Annotations :—Apprvd. Sutters v. 
wood v. Bank of Liverpool, Underwood v. Briggs, [1922] 1 A. C. 1. Refd. Brown v. 
Barclays Bank, [1924] 1 K. B. 775; Fenton Swan (1921), 37 T. L. R. 787. 


Part XX.—Negotiable Instruments other than Bills of 
Exchange, Promissory Notes, and Cheques. 


2866. Add. Annotation :—Refd. Royal Trust Co. K. B. 669. As to (2) Refd. Republica de 
v. A.-G. for Alberta (1929), 46 T. L. R. 25. Guatemala v. Nunez, [1927] 1 K. B. 669. 
ee 2897. Add. Annotation :—Refd. Banco de Portugal 
2878. Add. Annotations :—Consd. Auchteroni v. 
Midland Bank, (1928) 2 K. B. 204; Reckitt pe ane ee een ee ee 
‘ tt, Slat 19 2 ane : 
K. B odd. eae e str evel, eee) 2901a. ——— 1882 Aot, s. 95—Warrant for gl 
on Government stock.}—SLINGSBY v. EST- 
sata rnateh eaten aaa oe Hee ve MINSTER BANK, Lrp., No. 242a, ante. 
artered Bank of India, Australia na,” 99088. Add. Annotation :—Apld. Nippon Yusen 
[1929] 1 K. B. 40; Greenwood v. Martins athe so ° 
Bank, Ltd. (1931), 47 T. L. R. 607. ror ea v. Ramjiban Serowgee, [1938] A. C. 
2891. Add. Amnnotations:—As to (1) Refd. Re- 2911. Add. Annotation :—Refd. Commonwealth 
publica de Guatemala v. Nunez, [1927] 1 Trust v. Akotey (1925), 94 L. J. P. OC. 167. 


Part XXI.—I.0.U.’s. 


2924. Add. Annotations :—Apld. Soc. Anon. des 789. Refd. Nihalchand Navalchand 
Grands Etablissements de Touquet Paris- McMullan, [1934] 1 K. B. 171. 
Plage v. Baumgart (1927), 96 L. J. K. B. 


Part XXII.——Actions on and in Connection with Negotiable 











2976. Add. Annotation :—Consd. Jenkins v. 8015. Add. Annotation :—As to (2) Consd. Pow- 
Jenkins, [1928] 2 K. B. 501. szechny Bank Zwiazowy W. Polsce v. Paros, 
2976a. One joint maker appointed holder’s executor [1932] 2 K. B. 353. 
—Action by executor against one of other 3019. Add. Annotation :—Apprvd. Powszechny 
makers.]|—-JENKINS v. JENKINS, No. 2393a, Bank Zwiazkowy W. Polsce v. Paros, [1932] 
ante. 2K. B. 353. 
PART xX. SECT 2. SUB-SECT. 5, ss. 4 & 13.—MERCANTILE BANK OF 
2876 Il. .}— Pitt. who owned | INDIA 0. MASCURENHAA (1928), I. L. R. PART XXII. SECT. 3. 
thirty-one debentures of the Bombay | 52 Bom. 792; = n ppeat (1931). 47 ni. —— Letter granting delay for 
Improvement Trust entrusted them to | T. L. R. 611, P.C poyment. 0s Sept. 3, 1929, applt. 
his agent, deft. No, 1, for collection of sued resp. eed a on four promissory 
interest. Deft. No. 1 forged piltf.’s PART XX. SECT. 2, SUB-SECT. 7. notes overdue & the defence set up was 
signature on the debentures, & indorsed that the action was premature because, 
them in hisown favour. Subsequontly sx. Lien note.|—Held: not a pro- | on Aug. 28, 1929, applt., had written 
deft. No. , pledged them with a bank, | Missory note. —CANADIAN BANK OF a letter to the e secretary 0 ‘of the corpa. 
deft. No. 2, to secure an overdraft to | COMMERCE v. J OH NRON anes! 4 | stating infer alia that unless payment 
himself. ‘the t bank surrendered the | D.L. R. 511; [1925)3 W. 328.— | was made within fifteen days © would 
debentures to the Bombay Improve- | CAN. take proceedings ; but he brought his 
ment Trust for renewal. New J—Held: not 2 rormiaeo action before the expiry of that time: 
debentures were issued payable to Neth Mero ieee. i ae "v —Held: applt. was entitled to judg- 
dabsutine @oresubse, ieatie indoned hae Ln R. 982; ee any | I 1931] S- oR. R. 619 ; rere eee 
ebentures were subse ven ndo : : — 
to another bank (deft. 3) for value. R. "331 36 Man, L. R. 265.— CAN. 
Lio ues a egainst cee oe a st 
return o e debentures, or in the —— Magirir ad Pa 
alternative for their value :—Held: PART XXII. SECT. 1. “ere bfce os mere 
ng debentures were promissory notes, 2051 via. —~— ——,+-JOHN: | LACAILLE 0. LAOAIL Lue OoRPn. am ae 


therefore, negotiable instruments | Son v. RICHARDSON, {1822) 8 W.W.R. | SC. R. 619; 4 D. t R. 8 
within Negotiable Instruments Act, ! 453.—OAN. 
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———.]—In an action brought on 
a writ specially indorsed under R. S. C., 
Ord. 8, r. 6, by indorsees against the maker 
of a promissory note, pltfs. in an affidavit in 
support of a summons for leave to sign final 
judgment under R. S. C., Ord. 14, r. 1, stated 
that they were holders in due course of the 
note, having taken it in good faith for value 
from the payees without notice of any defect 
in their title. Deft. in his affidavit in answer 
stated facts which, if true, showed that the 
note had been negotiated in fraud of him. 
The judge in chambers made an order, under 
R. 8. C., Ord. 14, r. 6, that deft. should have 
leave to defend the action if he brought a 
sum of money into ct. within a certain time, 
but that if‘he failed to do this, pltfs. should 
have leave to sign judgment for the amount 
claimed. On appeal from this order :— 
Held: (1) a triable issue was raised between 
the parties; the mere statement in pltfs.’ 
affidavit that they had given value without 
notice of any defect in their indorsers’ title 
was not sufficient to decide that issue in 


Vol. VI.—Bills of Exchange. 


3020. Add. 


3023. Add. 


Cases 3019a—3150. 


pltfs.’ favour, but that the ct. must have an 
opportunity of deciding it, & therefore deft. 
was entitled to leave to defend the action 
without the condition that he should pa 

money into ct.; (2) by Greer, L.J., & 
semble by SiesseR, L.J., where a deft. is 
entitled to leave to defend, the judge in 
chambers cannot under R. S. ©., Ord. 14, 
r. 6, make an order for conditional leave to 
defend, the effect of which is to give pltf. 
conditional leave to sign judgment.—Pow- 
SZECHNY BANK ZwiaAzKowy W. POLSCE »v. 
Paros, [1932] 2 K. B. 353; 101 L. J. K. B. 
671; 147 L. T. 377, C. A. 


Annotation :—Consd. Powszechny 
Bank Zwiazowy W. Polsce v. Paros, [1932] 
2K. B. 3538. 
Annotation :--Refd. Powszechny 
Bank Zwiazowy W. Polsce v. Paros, [1932] 
2K. B. 353. 


8056. Add. Annotation :-—Refd. Underwood vv. 


Bank of Liverpool, Underwood v. Barclays 
Bank, (1924]1 K. B. 775. 


Part XXIIl—Securities for Negotiable Instruments. 
8120. Add. Annotation :—As to (2) Refd. Aman »v. Southern Ry. (1925), 42 T. L. R. 31. 


Part XXV.—Stamp Duties. 


SUB-SECT. 1.—BILLS OF EXCHANGE AND OYHER 
ORDERS ON ONE PERSON TO PAY ANOZHER 
(Vol. VI., p. 493). 


8121a. Bill of exchange.|—-FosTER v. DRISCOLL, 
LINDSAY v. ATTFIELD, LINDSAY v. DRISCOLL, 
No. 568a, ante. 


they would pay to persons presenting these 
documents to them signed by a customer the 
sums named therein & would debit the cus- 
tomer’s account therewith, it being their 
avowed intention that the documents should 
be used for the same purpose as cheques, & 
the object being to avoid the stamp duty on 
8125. Add. Annotation :—Refd. Midland Bank v. cheques :— Heid: the documents were bills 

I. R. Comrs., [1927] 2 K. B. 465. of exchange within Stamp Act, 1891 (c. 39), 


Pee. s. 32.—MIDLAND Bank, Lip. v. INLAND 
eae Ont oe a ene at ee REVENUE Comrs., [1927] 2 K. B. 465; 96 


. L. J.K. B. 1006; 1387 L. T. 817; 48 T. LR. 
8146a. ‘‘ Chequelet.’’|—A bank issued documents 1543; 71 Sol. Jo. 622. 
to its customers in the form of receipts for | 
payment by them to the customer of sums | 3150. Add. Annotation :—Refd. Akbar Khan v. 
under £2, & agreed with its customers that Attar Singh, [1936] 2 All BE. R. 545. 








PART XXII. SECT. 7. could operate only as estoppel & 


BOCN. v. ANDERSON (1917), 37 D. L.R. 
since estoppel was not pleaded he 


805.—OAN, 


sa. Pleading — Striking out—When 
ordered. |—-NEEDLES v. SLOVARP, [1922] 
2W. W. R. 649; 66 D. L. R. : 
15 Sask. L. R. 448.—CAN. 

sd. Discovery — Kzamination for— 
Action indorsee.}-—-EMPIRE FINAX- 
CIERS, TD. v. Nance, [1920) 1 
W. W. R. 694; 51 D. L. R, 231 —CAN. 


PART XXII, SECT. 11, SUB-SECT, 1. 


sf. Right to jury.J—BaNnk OF YOREKE- 
TON v. BRYAN, (1930) 2 W. W. R. 49; 
ee L. R. 287; 24 Alta. L. R. 576.— 


PART XXII. SECT. 11, SUB-SECT. 4. 
di, —— ¢ to prove collateral agree- 
working out ’’ of note. j— 
LOouGH ov. Drox, {1927} 2 D. L. R. 
370; 1 - W. 
Alta. L 


U 
{1927 ] Ww R. 544; 22 
. R. 425 

d ii. Zo show that 


note signed as 
trustee only. }—Evidence not admissible. 
—CANADIAN CREDIT MEN’s TRUST AS- 





fi. Addition of word “ security ”’ 
—Evidence to explain.|—~Paro] evidence 
is admissible to explain the addition 
of the word “ security ’’ to the namo 
of one of the makers.—MCINTOSH v. 
McNAUGHTON, [1935] 2 D. L. It. 237; 
O. R. 155.—CAN. 


PART XXII. SEOT. 7. 


sl. Failure of holder to sue on col- 
lateral—Securtty barred by lapse of time. ] 
—In an action on a promissory note 
deft. counterclaimed on the ground that 
pltf. had negligently failed to sue on 
certain notes given him as collateral 
security with the result that action on 
said notes was now barred by Stat. 
Limitations. The trial judge found 
that deft. bad acquiesced in the opinion 
of a solr. acting for both parties that 
it was not worth while suing on the 
notes & that the only practical thing 
to do wae to try to get renewal notes, 
but he held that deft.’s acquiescence 
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allowed the counterclaim. On appeal : 
—Held; the appeal should be allowed. 
Deft.’s claim was for negligence in 
failing fn a duty to sue on the notes or 
to return them to him & thereby put 
him in & position to sue. Under the 
circumstances there was no duty to do 
anything more than to try to obtain 
renewal notes. The solr. did so try &, 
therefore, pitf. was not guilty of the 
negligence which deft. had to establish 
in order to succeed on his counter- 
claim.—-ORLOFF v. KIPPAN, [1956] 2 
W.W. R. 631; 4D. 1. R. 506.-—-CAN. 


PART XXV. SECT. 1, SUB-SECT. 1. 


$123 il. ——— Issued by one branch 
on another.|-—ITbemand drafte, issued 
by one office of a bank upon another 
of the same bank, are bills of exchange 
payable on demand & are exempt from 
stamp duty.—Re DEMAND DRaFTS or 
IMPERIAL BANK OF INDIA (192%), 
I. L. R. 56 Cale. 233.—IND. 


Cases 3172—3209. HEnaLIsH AND Empire Dicest SUPPLEMENT. 





8172. Add. Annotation :—Refd. Lemon v. Austin Estates Trust, Ltd. v. Byrne, [1938] 2 All 
Friars Investment Trust (1925), 1383 L. T. BK. R. 444. 
790. 8209. Add. Annotations :—Refd. Auchteroni v. 
8173. Add. Annotation :—Refd. Midland Bank v. Midland Bank, [1928] 2 K. B. 294; Bottom- 
rake _ ahs : Slingsby v. District Bank, Ltd., (1931) 2 
8197. Add. Annotation :—Refd. Knightsbridge K. B. 688. 
PART XXV. SECT. 2, SUB-SECT. 1. been signed & indorsed by the payee.— SINGH (1929), I. L. R. 52 All. 169.— 


BaNnK OF OTTAWA ov. MCLAUGHLIN 
sk. Dime for stamping—Whether | (1983), 8 A. R. 543.—CAN 


after acceptance & tate dae = PART XXV. le SUB-SECT. 8. 








UTLER v. Evans (1873), 9 N. S. R 
(2G. & O.) 171.—CAN. : PART XXV. SECT. 4, SUB-SECT. 3.-— 8263 v. .}+—An unstam ped cheque 
B. = admistible in evidence & me. anennt 
: ; S 8254 vii. .]—Where ro- O an earnest or part payment.—SYKEBa 
PART XXV. SECT. 2, SUB-SECT. 2. missory note, being qnsuficiently v. GECK, {1920} 1 W. WR . 741.—CAN., 


sm. Time for stamping. |—HENDER- tamped, d 
SON v. GEBNER (1866), 25 U. ©. R. 184. | go ped, fa inadmissible in evid ‘debt | PART XXV. SECT. 6, SUB-SECT. 1. 
oe based on the acknowledgment con- fi, — — —— ——.]—TRAVIB 
-——.] — Held: a promissory | tained in a contemporaneous receipt v. GLASIER (1870), 2 Han. 215.—CAN. 
note: before being negotiated could be | mentioning the loan & referring to the f ii. -+—BANK OF 
stamped by the maker on the day of promissory note, is maintainable-— | Nova Scotia v. CUSHING (1882), 21 
the making thercof, though after it had | GOVIND SIinGcH v. Biuoy BAHADUR ! N.B. R. 498.—CAN. 








eee 





BILLS OF LADING. 


See SHIPPING AND NAVIGATION. 
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14. Add. Annotation :-—Refd. 


15a. 


Vol. VI. Cases 6— 55a. 


BILLS OF SALE. 





Part I. 


& Union Bank of England v. Lindsell (1921), 
91L. J. K. B. 196. 


7. 


Objects and Application of Bills of Sale Acts. 


6. Add. Annotation :—Refd. Nationa) Provincial] 


Add. Annotation :—Refd. Re Lovegrove, Ex p. 
Lovegrove & Co. (Sales), Ltd., Re Lovegrove, 
Ex p. Trustees, [1935] Ch. 464. 


Part Il—-What Transactions are Bills of Sale and require 
Registration. 


11. Add. Annolation :—Refd. French v. Gething, | 


[1922] 1 K. B. 236. 


12. Add. Annotations :—Refd. Re George Ingle- 


field, Ltd., [1933] Ch. 1 ; Re Lovegrove, Ea p. 
Lovegrove & Co. (Sales), Ltd., Re Lovegrove, 
Ex p. Trustees, [1935] Ch. 464. 


Re Lovegrove, 
Hz p. Love;y:rove & Co. (Sales), Ltd., Re 
Lovegrove, Lx p. Trustees, (1935] Ch. 464. 


.}—1., a dealer in motor vehicles, 








15b. 


& the agreement between them as tv the 
letting of the lorry was a valid hire-purchase 
agreement & could not be treated as a bill 
of sale to secure the repayment of a loan by 
defts. to H.—Strarrs MoTror GUARANTEE, 
Lrp, v. British WaAGoN Co., Lrp., [1934] 2 
K. 3B. 305; 103 lL. J. K. B. 613; 161 L. T. 396. 


—— Sale—Re-letting to seller.}—BkiITISH, 
RAILWAY TRAFFIC & ELECTRIC Co. v. KAHN, 
{1921} W. N. 52. 


& defts., a finance co., entered into a trans- | 2* Add. Annotations :—Refd. Re Lovegrove, Ex p. 
action for the sale of a motor lorry by HH. to Lovegrove & Copales), Ltd., Re Lovegrove, 
defts. & the letting of the lorry by defts. to ka p. ‘Trustees, (1935) Ch. 464 5 Fleetwood- 
H. on an agreement in the form of a hire- Hesketh v. I. kt. Comrs., (1936) 1 IK. BL. 
purchase agreement. The transaction was 351, : 

carried out by means of the printed forms | 27. Add. Annotation :---Refd. Mleetwood-Hesketh 
used by defts. in their business, which were v. 1. R. Comrs., [1936] 1 K. B. 351. 

more appropriate to a case in which they | 35, Add. Annotation :—Retd. Ke Wait, [1927! 
poe a hones & let - on hire-purchase to 1 Ch. 6086. 

a third party, than to the present case. HH. : : ; 

being fe possceiGn of the ae then rraudu. | 44+ Add. Annotations : eae eee ae 
lently sold it to pltfs., who were not avrare vincial & Union Bank of Ingland v. ae ay 
of the previous transaction between HH. & tetas ahh 7 San oe: F064, de George angie 
defts. The payments due from Il. to field, Ltd., [ 933] wh. L. 

defts. under the hire-purchase agreement 44. Add. Annotations ‘—-Expld. & Apld. French 
between them having fallen into arrear, v. Gething, [1022] 1 K. B. 236. Refd. Vlect- 
defts. resumed possession of the lorry & wood-Hesketh ve - RR. Comre., [1036] 1 
refused to deliver it to pltfs. at their request. K. B. 35d. 

Pitfs. thereupon brought an action against | 55a. Sales agreement between manufacturer & 


defts. claiming delivery up of the lorry or 


company-—To secure loan.|—Being short of 


damages for its detention :—VFeld: 
circumstances the transaction between H. 
& defts. was in fact what it purported to be, 


en erga A ne RY a HN Nn 





PART I, 


hi Protection of creditors.}— 
B of Sale Act, R.S. A., 1922, ce. 151, 
is not intended to do anything further 
than to stop a buyer of goods who 
has not registered a bill of sale & who 
is not in possession of the goods from 
claiming, as against creditors of the 
erson in possession, that he had 
ought the goods from said person. 
It is not the intention of the Act that 
the buyer of a chattcl who leaves it 
the possession of the vendor until 
it can be sold again & then sells it & 
makes delivery to a person who takes 
it away is to be deprived of the pro- 
ceeds of the e by reason of 
pore or other procecdings taken 
y creditors of the vere in pos- 
session before the resale & delivery.— 
Re AYLING, ROYAL BANK OF CANADA 
v. HEYLER & AYLING, [1930] 1 
W. W. R. 102; j D. L. R. 68.—CAN. 
sa. Gills of Sale d> Uhattel Mortgage 
de, RK. S. M., 1913 (c. 17)}—Not 
applicable to mortgage of equity in 
mortgaged goods.}—The above Act does 
not apply to a chattel mtge. which 
expressly covers not the gouds them- 
selves referred to 





therein but any 


in the 


assistance. 





{Interest or equity which mtgor. muy 
have in them after the claim of a 
prior vamed mtgee. shal) have been 
satistled.—-BANQUE D’HOUCHiELAGA ¥. 
BROWNSTONE, (1425) 3 D. L. KR. 1763 
[1925) 2 W. W. RR. 348; 35 Man. L. 
62.—CAN. 

sb. Crop Payments Act, 1924 (c. 147), 
ss. 2, 3—Effect of-—Alienation by land- 
lord, vendor or mortgagee.j—Ite Crop 
PAYMENTS ACT, Ite BiILLs8 OF SALE & 
CHATTEL MORIGAGK ACT (1926), 36 
Man. L R. 34; [1926] 2 W. W. R. 
844.—CAN. 

sd. Contract made outside jurtadiction 
—Provincial Act not = applicable.)— 
NATIONAL CASH KREGIATER Co. v. 
LovETT, MOORE v. NATIONAL CasH 
eee Co. (1906), 1 E. L. R. 321.— 

sf. Who may be “* creditor ’’—Trustee 
in bankruptcy.}-—A trustee in bkypcy. 
is a creditor within Bills of Sale Act, 
R. S. N. S. 1923, c. 201, 8. 8.—RHe 
SATISFACTION STORES, [1929] 2 D. L. R. 
435, 60 N. Ss. R. 357.—CAN. 


PART II. SECT. 1. 
oer Add “ reved.,[1920)3 W.W.R. 


] 


liquid capital, the debtor, who was a manu- 
facturer of furniture, 


approached <A. for 
A. agreed to help him & for this 


oe ee er Gf 





PART II. SECT. 2. 


em. Declaration reserving to maker 
powers of management & disposition— 
No power in cestui que truat to seize 
or take  posseasiun.|-—-PURCELL vv. 
Deputy FEDERAL TAXATION COMR, 
(1920), 28 OC. L. R. 77.--AUS. 


PART II. SECT. 3, SUB-SECT. 2. 
ine Add ** revad., [1920] 3 W. W.R. 





PART Il. SECT. 4. 


t i. Gooda paid for but not de- 
livered.)—Held ; stration not Pfe- 
quired under Bills of Sale Act in order 
to protect purochaser’s right to goods 
subsequently manufactured & paid for 
under the agreement, the propery tn 
which had passed to him but which 
were still on vendor’s premises.— 
ALLEN-STOLTZE LUMBER Co., LTD. v, 
SuMMIT LAKE LUMBER Co., LUtTD., 
{1920} 3 W. W. R. 895.—CAN. 


sp. ‘* Custumer’s agreement” — & 
‘* trust recetpts.”’}—He DOMINION Srip- 
BUILDING & REPAIR Co., LTD. (1923), 
a Me L. R. 485; 24 O. W. N. 80,--~ 
AN. 





Cases 55a —98a. 


purpose & co. was incorporated on Sept. 1, 
1933, with a capital of 100 shares of £1 each, 
of which A. held ninety-eight, his clerk one, 
& the debtor one. On the same date the 
debtor entered into an agreement with the 
co. by which the co. agreed to buy for cash 
goods manufactured by him up to a total 
amount of £7,000, the price to be 10 per cent. 
less than the prices that any of certain 
eee customers had agreed to pay for 
them, & the goods to be invoiced to the 
customers in the name of the co. The agree- 
ment also provided that the debtor’ should 
not sell goods to any person other than the co., 
that he should repay to the co. any part of 
the price of goods so purchased which the 
customer failed to pay, & that the co. should 
not make a profit of more than £2,500 in any 
one year. Notices were issued to customers 
that for the future sales would be effected 
through theco. On Feb. 5, 1934, a receiving 
order was made against the debtor, & on 
Feb. 19 he was adjudicated a bkpt. The 
question arose whether the agreement was void 
as against the trustees in bkpcy. so that the 
sums remaining due from customers at the 
beginning of the bkpcy. formed part of the 
debtor’s estate :—Held: the agreement was 
not void either as an unregistered bill of 


- sale or as an assignment of future book debts 
within sect. 43 of Bkpcy. Act, 1914 (c. 59).— 


= 


Re LOVEGROVE, Lx p. LOVEGROVE & Co. 
(SALES), Lrp., Re Lovearovy, Ez p. 
TrRusTers, [1935] Ch. 464; 104 L. J. Ch. 
282 ; (1934-5), B. & C. R. 262; sub nom. Re 
LOVEGROVE, La p. APPLESTONE v. TRUSTEES, 
152 L. T. 480; 79 Sol. Jo. 1455; sub nom. 
fe LovnaRovE, Fa p. LOVEGROVE & Co. 


| a ae Lrp. v. TRUSTEES, 51 T. L. R. 248, 


70. Add. Annotation :—Refd. Modern Light Cars, 


74. 


82. 


90. 
93. 


93a. 


PART IL SECT. 5, SUB-SECT. 4. 


80 i. Following alleged aale to vendor.) 
—QO. purchased an automobile, paying 
pastly in cash & partly by post-dated 
cheque. 
finance 
$1,400 from pltf., givin 
hire-purohase 
automobile. 
session of the car :—Held : 
ment was an assurance & came within 


Ltd. v. Seals, [19384] 1 K. B. 32. 
Add. Annotation :—Refd. Re Lovegrove, Ez p. 
Lovegrove & Oo. (Sales), Ltd., Re Lovegrove, 
Ex p. Trustees, [1935] Ch. 464. 


Add. Annotations :—As to (1) Consd. Wright- 
son v. McArthur & Hutchisons, [1921] 2 
K. B. 807. As to (2) Refd. Wrightson v. 
McArthur & Hutchisons, {1921] 2 K. B. 
807; Mercantile Bank of India, Ltd. v. 
Chartered Bank of India, Australia & China 
& Strauss & Co., [1937] 4 All FE. R. 651. 

Add. Annotation :—Apld. Re Allester, [1922] 
2 Ch. 211. 

Add. Annotation :—Refd. 
ae & Hutchisons, 


Wrightson — v. 
([1921] 2 K. B. 





—— Room on borrower’s premises.|— 
Deft. co., in order to secure pltf. against loss 


pe ee teen we fe ne ee Fen a pen ne re 


selected a car 


Later pe aulring 
e@ 


money to 
business, 


borrowed 
in return a 
agreement as to the 
C. oontinued in pos- 
tho docu- 


vendor. 
to A 








As socurit 


Annolation :—Refd. Mercantile Bank of India, 


ENGLISH AND Emprree Diasst SUPPLEMENT. 


on a certain contract & in consideration of 
pltf. giving further time within which to pay 
for the goods, set aside certain specified goods 
in two rooms on defts.’ premises, which were 
locked up & the keys handed to pitf., no 
other goods being in those two rooms. The 
terms of the transaction were recorded in 
two letters written by deft. co. to plitf., one 
letter written before the keys were handed 
over, & the second letter subsequently. The 
second letter contained the words: ‘‘ The 
goods to be locked up, the keys in your 
possession, & you to have the right to remove 
same as desired.’’ The co. went into liquida- 
tion & the liquidator claimed that the trans- 
action was invalid under Companies Act, 
1908 (c. 69), s. 93 (1) (c), as being a charge 
created or evidenced by an rument which 
if executed by an individual would require 
registration as a bill of sale. Pltf. brought 
an action claiming a declaration that the 
goods were in his possession, & that he was 
entitled to remove them :—Held: possession 
of the goods passed to pltf. by the delivery 
of the keys of the rooms in which they were 
locked up, notwithstanding that those rooms 
were on defts.’ premises, uch as defts. 
had conferred upon pitf. a licence to make 
the necessary entry in order to use the keys, 
which licence could not be revoked, & there- 
fore the transaction was valid as against the 
liquidator, & pltf. was entitled to remove 
the goods.—WRIGHTSON v. McARTHUR & 
Hotcuisons, [1921] 2 K. B. 807.; 90 L. J. 
K. B. 842; 125 L. T. 883; 37 T. L. R. 575; 
65 Sol. Jo. 553; [1921] B. & O. R. 136. 

Ltd. v. 


Chartered Bank of India, Australia & China & Strauss & 


Co. 


97. 
98, 


98a. 


fe Ne a ee mm 


the co. would advance him £200 to 
enable him to purchase the car. 
signed an order for 
it in his own name, & an invoice 
addressed to pltf. was issued to A. 
A cheque for the balance of the amount 
owing on the car was given by the 
pitf. to A., who handed it to the 
The oo.’s ledger showed the 
amount of the cheque as an advance 
for this advance 


, (1937) 4 All Ki. R. 651. 


Add. Annotation :—Consd. French v. Gething, 
[1922] 1 K. B. 236. 

Add. Annotation :—Refd. National Provincial 
& Union Bank of England v. Lindsell (1921), 
91 L. J. K. B. 196. 

Letter assigning chattel {n hands of third 
party—Or proceeds of sale—As security for 
overdraft.|—The owner of a motor car 
which was in the hands of deft., a motor 
engineer, for the purpose of repairs, & which 
he had instructed deft. to sell on his behalf 
when repaired, had an account at pltfs.’ 
bank, which was overdrawn. Being re- 
quested by pltfs. to give security for the 
overdraft he wrote to deft. a letter authorising 
him ‘to hold the car to the order of’’ the 
bank “or the proceeds when sold,’’ & sent 
a copy of that letter to pltfs. The letter 
was not registered as a bill of sale. The car 
having been sold & the price received by 
deft., pltfs. claimed the proceeds :—Held: 


1 Atte he eee a a aN 





was not concluded by the form into 
which the parties had thrown the 
transaction, but was entitled, & indeed 
bound, to inquire into its rgal nature; 
the transaction between A. & pitf. 
amounted to an advance by pltf. to 
A. on the security of the car; the plitf. 
could not make out ite title inde- 
pendently of the hire-purchase agree- 
ment, which contained a licence to 
take possession of a porsonal chattel, 


A. 


ae A. entered into a -purchase agree- | & was consequently a bill of sale within 
pu of Sere fiosay eo. te. ce ) A ment with the co., whereby the oo. | Instrnmenta Act, 1915, 8. 127, & the 
70.--CAN > as purported to let the car to A. upon aprrernent not being registered as a 
: ’ he usual terms of a hire-purchase | bill of sale was void, & deft. was 
80 il. .}-A. an employee of pitf. | agreement. The agreement was not | entitled to succeed.— AUSTRALIAN 
co., being desirous of obtainin & new | registered as a bill of sale, & A. sub- | METROPOLITAN LIFE ASSURANCE Co., 
motor car for the purposes of his work sequently sold the car to deft. In an | Ltp. v. Lea, [1928] V. L. R. 29.— 
arranged with an officer of pitt. that | action for detention :—Heid: the ct. | AUS. 


the letter in question created one entire 
charge upon the car & the proceeds which 
represented it, & the equitable assignment 
of the proceeds could not be severed from 
the assignment of the caz itself; the letter 
was consequently a bill of sale & void for 
want of registration & for non-compliance 
with the statutory form.—NaTIONAL PRo- 
VINCIAL & UNION BANK OF ENGLAND ». 
LINDSELL, [1822] 1 K. B. 21; 91 L. J. K. B. 
196 ; 126 L. T. 319; 66 Sol. Jo. (W. R.) 11 ; 
(1921] B. & CO. R. 209. 


Annotation :—Refd. Re North Wales Produce & Supply Soc., 
. [1922] 2 Ch. 340. upply Soc 


104. 
108. 


Add. Annotation :—Expld. & Apld. Shears 
v. Jones, [1922] 2 Ch. 802. 


Add. Annotations :—Consd. Re Johns, Worrell 
v. Johns, [1928] Ch. 737. Refd. Mercantile 
Bank of India, Ltd. v. Chartered Bank of 
India, Australia & China & Strauss & Co., 
[1937] 4 All FE. R. 651. 


109. 


Vol. VII—Bills of Sale. Cases 98a—141. 


Add. Annotation :-—Refd. Mercantile Bank of 
India, Ltd. v. Chartered Bank of India, 
Australia & Ohina & Strauss & Co., [1937] 4 
Ail E. R. 651. 


110a. ——.]—-An agreement to execute a bill of 


112. 


117. 


sale, to secure pee of a debt, in the 
event of the debt not being paid by a certain 
date, is a bill of sale within 1882 Act, & is void 
unless the requirements of that Act as to 
registration are complied with.—SHEARS & 
Sons, Lrp. v. JONES, [1922] 2 Ch. 802; 92 
L. J. Ch. 28; 128 L. T. 218; 66 Sol. Jo. 
682; [1922] B. & O. R. 211. 


Add. Annotation :—Refd. Re Wethcred, Ez p. 
Trustee (1925), 184 L. T. 264. 


After this case add 


Power of distress as indemnity against rent. ]— 
See Law of Property Act, 1925 (c. 20), 
s. 189 (1). 


Part Ill.---Instruments not within the Expression “ Bill 
of Sale.” 


128. 


183. 


134. 


135. 


138. 


Add. Annotations :—Folld. French v. Gething, 
[1922] 1 K. B. 236. Refd. Canvey Island 
Comrs. v. Preedy, [1922] 1 Ch. 179. 


Add. Annotations :—Refd. The Harlow, [1922] 
P. 175; Merchants’ Marine Insece. v. North of 
England Protecting & Indemnity Assocn. 
(1926), 42 T. L. R. 724. 


Add. Annotation :—Refd. The 
The Mabel Vera, [1933] P. 109. 


Add. Annotations :—Refd. Madras Of%cial 

Assignee v. Mercantile Bank of India, Ltd , 
[1935] A. C. 53; Mercantile Bank of India, 
Ltd. v. Chartered Bank of India, Australia 

China & Strauss & Co., [1937] 4 All E. R. 
51. 


Add. Annotations :—Refd. Re Allester, [1922] 
2 Ch. 211; Madras Official Assignee v. Mer- 
cantile Bank of India, Ltd., [1935] A. C. 53. 


Humorous, 


138a. Letter of trust on redelivery for realisation of 


et. 


necessary 

Canada Mrvrat Co.. Ln. (Ont.), 

2D. L. 
av. 

.}~An 


pan 


pledged bills of lading.|—A limited co. 
pledged bills of lading with a bank to secure 
an overdraft. When it was time to sell the 
goods. the co. in accordance with the well- 
established mercantile practice obtained the 
bills of lading from the bank for realisation 
on the terms stated in the usual letter of 
trust given by the co. to the bank, to wit, 
that the co. received the bills of lading in 
trust on the bank’s account & undertook to 





PART II. SECT. 6. 
To give security — Registration 
R. 230; 50, B. R. 829.—CAN, 
Royalty agreement with oil com- 
eement under which a 


O’BRIEN v. 


co. incorporated to drill for of] & gas 


agrees 
Ore on all the oi 


produ 
not one to which Bills of Sale aah 


to pay another co. a percentage 
I, gas & other 
to be recovered by the former, 


142 —siv. 





MacKay & Co., LTD. v 
927} 2 





hold the goods wheu received & the proceeds 
when sold as the bank’s trustees & to remit 
the entire net proceeds as realised :—Held: 
the letter of trust. was not a bill of sale at all 
within the definition of 1878 Act, s. 4. 
Semble: if it had been so, it would on the 
evidence have been a document “ used in the 
ordinary course of buriness’’ within the 
exception in that definition.—He ALLESTER 
(D.), Lan., [1922] 2 Ch. 211; 91 I. J. Ch. 
797; 127 L. T. 484: 38 T. L. R. 611; 66 
Sol. Jo. 486; [1922] B. & C. R. 100. 


Annotations :—Refd. Madras Official Assignee v. Morcantile 


Bank of India, Ltd., [1935] A.C. 


533; Lloyds Bank, Ltd. v. 


Bank of America National Trust & Savings Assocn., [1937] 


3 


All kX. 
Chartered Bank of Indiu, Australia & China & Strauss & 


R. 312: Mereantile Bank of India, Ltd. v. 


Go., [1937] 4 Al] E. Rt. 651. 
188b. Agreement for sale of growing crop.] — An 


141. Add. 


PART III. SECT. 5. 


sw. Lien note—wNo collateral contract 
to transfer property in goods 
aeller eld: not a@ chattel mtge.— 
& MULLEN, 
{1927)3 D.L.R 274; 2 W.W.R. 176; 
21 Sask. L. R. 478.— CAN. 


PART III. SECT. 6. 


—— ——.} — GORDON 
CAPITAL TRUBT 


STEBRING 


agreement for the sale of a growing crop is a 
transfer of ‘‘ goods’”’ within 1878 Act, s. 4, 
& is therefore excepted from the definition 
of ‘‘ bill of sale’’ in that sect. as being a 
‘‘ transfer of goods in the ordinary course of 
business of any trade or oo a oe 
SON v. THOMPSON, [1924] 2 K. B. 240; 93 
L. J. K. B. 771; 181 L. T. 279; 88 J. P. 
142; 40 T. L. R. 613; 68 Sol. Jo. 5386; 22 
L. G. R. 359; [1924] B. & C. R. 170, C. A. 
Annotation :—Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1035] A. C. 53. 





under the Bills of Sale & Chattel Mtge. 
Act. By each debenture the co. 
agreed to per the principal sum therein 
mentioned on a certain date, with 
interest. There was no covering deed 
or trust mtge. Each debenture pro- 
vided security for its payment re 
creating a first floating cha on all 
its assets & undertakings both present 
& future :—/eld: the words used in 
creating the charge did not constitute 
the debentures a mtge. with Bills of 
Sale & Chattel Mtge. Act, & they were 


to 


1929, applies—RHe PusBuix OIL « LYpD., [1 D. L. R. 1150; a charge on the property of the en, in 
Gas, LTD., Fe CANADIAN CREDIT | §,C. R. 374; 8C. B. R. 216.—CAN. eloriiy to the Yelaiinis of other 
Men's TRUST ASSOCN., LTD. & MER- oat croditors.—J?e DOMINION CHOCOLATE 
LAND O1L OO. oF — LrD., (1936) eed ne Fame Si Mae a inet Co., [1931] 2 D. L. R. 813; O. R. 86: 
203.—CAN. ; 7“ | were not registered as chattel’ mtges, | 12 ©. B. It. 456.—CAN. 


Cases 144a—-180. 


144a, ——- —-— Society incorporated under In- 


160. 
168. 


dustrial & Provident Societies Act, 1893 
(c. 89).|—Upon a claim by a debenture-holder 
in the winding up of a society incorporated 
under the above Act to be declared a secured 
creditor, the question arose whether the 
debenture, by which the property of the 
society present & future was charged to 
secure the repayment of the principal sum 
& interest, was void by reason of Bills of 
Sale Acts, as to all or any of the assets of the 
society thereby charged :—Held: (1) the 
society was not an incorporated co. within 
the exception from 1882 Act, mentioned in 
sect. 17 of that Act; (2) the property charged 
by the debenture, although described in 
general terms, was severable ; &, accordingly, 
the debenture was a valid charge upon such 
of the assets of the society as did not consist 
of personal chattels within 1878 Act, s. 4.— 
Re NortH Wares PrRopuceE & SUPPLY 
Society, [1922] 2 Ch. 340; 91 L. J. Ch. 415; 


148. 


149. 


151. 
155. 


156. 


158. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


127 L. T. 288; 38 T. L. R. 518; 66 Sol. Jo. 
439; [1022] B. & O. R. 12. 
Add. Annotations :—Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 840; 
National Provincial Bank of England v. 
Charnley (1923), 93 L. J. K. B. 241. 
Add. Annotations :—Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340; 
National Provincial Bank of England v. 
Charnley (1923), 93 L. J. K. B. 241. 
Add. Annotation :—Apld. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 
Add. Annotation :—Apld. Lemon v. Austin 
ha Investment Trust (1925), 183 L. T. 
90. 
Add. Annotations :—Consd. Lemon v. Austin 
Friars Investment Trust, [1926] Ch. 1. Refd. 
Dey v. Rubber & Mercantile Corpn., [1923] 
2 Ch. 528. : 
Add. Annotation :—Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 


Part IV.--Subject-Matter of Bills of Sale—“ Personal 
Chattels.”’ | 


Add. Annotation :—Refd. Herbert’s Trustee 
v. Higgins, [1926] Ch. 794. 


Add. Annotations :—Refd. Re North Wales 


Produce & Supply Soc., (1922] 2 Ch. 340; 


Blakey 
[1931] 2 Ch. 255. 


v. Pendlebury Property Trustees, 


180. 


(New), Ltd. v. Thurgood (1934), 150 L. T. 
427; Townley Mil Co. (1919), Ltd. v. 
Oldham Assessment Committee, [1936] 1 
K. B. 585. 

Add. Annotation :—Refd. Townley Mill Co. 
(1919), Ltd. v. Oldham Assessment Com- 
mittee, [1936] 1 IK. B. 685. 


176. Add. Annotations :—Refd. Golden Horseshoes 


PART IV. SECT. 1. 

sy. Sale of dwelling-house for re- 
moval.|--A sale of a dwelling-house 
with the intention on the part of the 
vendor & purchaser that it shall be 
removed from the land on which it is 
situated is a sale of a chattel within the 
meaning of sect. 9 of the Bills of Sale 
Act, R. 8. A., 1922, o. 151.—WabDE v, 
MonicipaL Districr OF GOLDEN 
CENTRE, (1929) 2 D. L. R. 779; 1 
W. W. R, 901; 24 Alta, L. R, 1.— 
CAN. 

sz. Goods not property of grantor.)]-—- 
The purchaser of a motor car under an 
uncompleted conditional sale agree- 
ment orally agreed to sell it to his 
father in consideration (inler alia) of 
the latter’s assumption of the payments 
due the original vendor; but there was 
not sufficient change of possession to 
satisfy Bills of Sale Act if it applied to 
such a transaction. After tho father 


had paid off the vendor the car was 
seized under an execution against the 
son :—Held: the transaction was not 


a “sale, assignment or transfer ’”’ of 
the car; its only effect was to give the 
father an cquitable Jnterest in the car 
which did not depend upon the 
delivery of possession; &, therefore, 
it was not affected by Bills of Sale 
Act then in force, R. S. A., 1922, 
which did not provide, as does the 
present Act, 192), 8. 27, that it shall 
apply to bills of sale although the goods 
may not be the Proper? of the ntor. 


—Boyp v. HALLING, {1931} 1 W. W. R. 
595; 2D. L. R. 568; 25 Alta. L. R. 
243.—CAN. 


sa. Property exempt from erecution. }— 
The Bills of Sale Act, R. S. S., 1930, 
applies to property exempt from seizure 
under execution. A herd of hogs in 
the apparent possession & ownershi 
of an execution debtor were selz 
under execution. His wife, claiming 
written | 


them as hers, produced a 


memorandum, dated five years pre- 
viously, of a sale to her by the debtor 
of four hogs; & adduced evidence to 
show that at that time he owned only 
four hogs & that the herd scizcd was 
their progeny; & oontended, that, 
although the sale had not’ been 
registered under Bills of Sale Act & 
although there had been no actual & 
continual change of possession, yet as 
said four hogs were the only hogs 
owned by her husband at that time 
they were exempt from seizure, &, 
therefore, said Act did not apply to 
them or their progeny :—Held: the 
contention could not be sustained &, 
therefore, the seizure was valid.— 
McGirer v. BELOUS, [1932] 1 W. W. I. 
495.—CAN. 

sg. After-acquired property——Increase 
& progeny of sheep.}—By an indenture 
described as a mtge. of stock, H. 
assigned to Y., as security for moneys 
advanced, cortain sheep, a detailed 
description of which was given in the 
schedule thereto, & also all the increase 
& progeny of such sheep, & all other 
sheep which then belonged or which 
might thereafter belong to H., & which 
at any time during the continuance 
of the security might be brought on 
the property :—Heli: the indenture 
operated in law as an assignment 


of the sheep described in the schedule © 


& operated in equity as an assignment 
of the progeny, when born, & of the 
sheep acquired & brought on to the 
Jand when so acquired & brought on 
to the land, &, therefore, ony wool 
shorn from such sheep during the con- 
tinuance of the security belonged to Y° 


— YOUNGHUSBAND, LTD. v. CAMPBELL 
(1934), 34 8. R. N. 8S. W. 4043; 51 
N. 8, W. W. N. 80.—AUS. 


PART IV. SECT. 2. 
ai. ———- Goods in possession of third 
party—-Claiming possession on his own 


4 


behalf.J—Held : Bills of Sale Act did 

not apply.—PRETE vt. LAUZON & Frn- 

80M, [1923] 3 D. L. R. 1152; 52 
L. R. 334.—CAN. 


PART IV. SECT. 3. 


167 ii. ——-.]}—The assignment by 
way of security of a chattel, the subject 
of a hire-purchase agreement & which 
at the date of the assignment was in 
the possession of the hirer, who was 
not in default under the hire-purchage 
agreement, is an assignment of a chose 
in action within s. 3 of Bills of Sale 
Act, 1898.—MoTOR CREDITS, LTD. v, 
W. F. WOLLASTON, LTp. (IN LIQquipa- 
TION) (1929), 29 S. Rh. N. S. W. 227; 
46 N.S. W. W. N. 48.—AUS,. 


PART IV. SECT. 4, SUB-SECT. 8. 


oO i. -_+—-When a mtgee. enters 
into possession, he becomes entitled 
to apy crops growing on the land as 
aguinst a mtgee. of the crops under a 
chattel] mtge. executed after his mtge. 
& before possession taken; but, if 
the crops are cut at the time of 
possession taken, the holder of the 
chattel mtge. woula nave priority.— 
HARRI&SON v. CARBERRY ELEVATOR Co, 
(Man.) (1908), 7 W. L. R. 535.—CAN, 


o ii. —-—.}~—Where a chattel] mtge. 
includes future crops, there is an 
implied term that mtgor. may carr 
on his business & sell the mtged. 
property in the usual way, & purchaser, 
e.g.,a canning factory, getsa good title, 
—NOURSE v, CANADIAN CANNERS, LTD. 
[1935] 2 D. L. R. 121; affd., {1986} 
3D. L. R. 168; O. R. 361.—CAN. 

a i. Chattel mortgage including 
cut grain—Amount of cut grain not 
sperified.}—Held: mtge. not valid 
even in part.—NoORTH AMFRICAN 
LUMBER Co. 0. BANK OF MONTREAL, 
[1922] 1 W. W. R. 1265; 65 D.L. R. 
348; 15 Sask. L. R. 375.—CAN. 








190. Add. Annotation :—Distd. Stephenson ». 
Thompson, [1924] 2 K. B. 240. 


Vol. VI.—Bills of Sale. 





Cases 190—218a. 


196a. Growing crops.|—-STEPHENSON v. THOMPSON, 
No. 188b, unte. 


Part V.—Statutory Requirements. 


218a. —— Substantial accuracy—Payment of loan 
by cheque.|—Pltf. granted a bill of sale over 
certain furniture to a money-lender, &, as she 
was unable to pay him the first instalment 
when it became due, defts. agreed to advance 
to her £1,000 on another bill of sale for the 
purpose of paying him off & of having her 
furniture released from the first bill of sale. 
Pltf. accordingly received a cheque for £1,000 
from defts., & after receiving it she executed 


a ii. —— Lease by mortgagee in 
possession to guarantor of mortgayor’s 
debt to bank—-Profits from crop to be 
applied in reduction of debt.J—Held: 
the above arrangement did not violate 
Chattel Mtge. Act, RK. S. C., 1920 
(c .200), 8. 20, a8 an attempt to creete 
& security on a grow ng crop, since it 
did not come within any instrument 
mentioned therein.-—::URNS & BROWN 
v. ZULAUF & Dorrr (Saxk.), [1926] 
1 W. W. R. 943.—CAN, 

a iii. .J—Bills of Sale & Chatto 
Mtge. Act cannot apply to a sule o 
growing crops.-—NOURSE v. CANADIAN 
CANNERS, LTD. [1935], 3 D. L. RK. 168; 
O. R. 361.—CAN. 

197 iv a. ——.]—JACKSON v. 
FOLD, (1931) 1 D. L. R. 5808; 
O. L. ht. 440.—CAN. 

197 x. 
given to a bank in Oct. 1921, in respect 
to advances made in the spring of 
1920 :—Held: invalid in revxpect to 
1921 crop aa there was no proof that 
1921 crop was intended as the security, 
& if there was such an agreement made 
in 1920 as to 1921 crop it was bad us 
covering property not then in exist- 
ence.—NoORTH AMERICAN LUMRPER Co. 
vw. BANK OF MONTREAL, [1922] 1 
W. W. RR. 1265; 65 D. L. R. 348; 
15 Sask. L. R. 375.—CAN. 

197 xi. J—Held : an agreement 
only intended to operate as security 
for payment, payable when the crop 
was harvested, was void under kh. 8. M., 
1913 (c. 17), 8. 833.—HascaLy v, ROYAL 
BANK OF CANADA, [1923] 2 W. W. 1. 
504; 33 Man. L. R. 230.—CAN. 

197 xii. .)—Held:; a security on 
crops to be grown in futuro waar 
invalid under RK. 8. 8., 1920 (c. 200), 
8, 20.—HRICHLAND FARM, LTp. v. 
VERMETTE, [1923] 3 W. W. R. 74.— 
CAN. 

197 xiii. ———.]—DAUTON v. EATON, 
{1924} 1 D. L. R. 493; 1 W. W. RR. 
246; 18 Sask. L. R. 92.—CAN. 
vw. DYER 
1084; 1 





PEN- 
66 














197 xiv. -}—ORPEN 
(Alta.), [1929] 4 D. L. R. 
W. W. R. 382.—CAN. 

197 xv. .J—Pitf. in 1929 agreed 
to sell a certain half-section of land to 
one A. In pursuance of the agreement 
a lease was entered into reserving to 
pitf. as rent one-third of the crop of 
each of the years, 1929, 1930, 1931, to 
be applied on the instalments of the 
purchase price: interest & taxes. In 
Apr. 1930, A., in consideration of 
extensions of time, & advances, agreed 
to give pltf. the whole of the crop & 
authorised pltf. to sell it as pltf. saw 
fit & deduct from the procecds pay- 
ments due under the agreement for 
sale plus any advances. The advances 
were for the purchase of cattle & 
clover seed. Subsequently, in response 
to a letter written by a solr. on behalf 
of A., deft. advanced A. money on the 
notes of A. & his son. In pursuance 





.J—Security on grain. 


eet 





of a promise made in said letter <A. 
later consigned a car of wheat. grown 
on the land to ordor of the doft. The 
bill of Jading was at A.’s instance, 
issued to A. & a co. which was the 
agent of pitf. A. delivered the bill of 
lading to said agent, who endorsed to 
the order of deft. & forwarded it to 
deft. with instructions to sell. Deft. 
procured & sold the grain, & wrote 
said agent of pltf. offering to pay it 
one-third of the proceeds of the car. 
Pitf. insisted on recolving the whole 
proceeds of the car less the usual 
charges :—feld: deft. was not entitled 
‘to retain its advance.— LAW UNION & 
Rock INSuURANCHK Co. v. North WEST 
COMMIASION Co., [1931] 2 W. W. XR. 
905.—CAN. 


gi, —— —~-. }—-VROCTOR », ANDER: 
8ON & NORTURRN HLEVATOR Co., LTD., 
EXMAN & PROCTOR & MALLERY, [1921) 
2 W. W. 4. 39.—CAN. 


k i. ----- Transaction not bond fide.}-— 
Pf. clafmesud the right to take certain 
wheat in A.’s possession. <A. wanted 
some of it for seud. It was agreed that 
pitf. would purci.ase the wheat from A. 
at a price whieh was equal to the 
amount of A.’s indebtedness to pltf., 
& pltf. would immediately re-sell it 
to A. at a price per bushe) which made 
the total price at about the same as on 
pitf.’s purchase. Thit was carried out, 
& to secure the purchase price pitf. 
took from A. u seed grain mtge. on the 
crop to be grown :—-l/eld : as A. did 
not require the whole of the wheat for 
seed, & as the price fixed had no re- 
lation to the value of the wheat but 
was fixed with reference to the debt 
owing by A. to pltf., the actual value 
being much 'csk than the price agreed 
on, the transnetion could not be econ- 
sidered a bond fide sale to A., & pltf.’s 
mtge. was invalid.—-LYNCH v. TURNEY 
(Mask.), (1923) 3 D. L. R. 73 [1923] 2 
W.W. R876 revag., (1923) 1D. L. R. 
1198.—CAN. 

k hi. ——- —— .}-—-Held: the chattel 
mtge. in question, which was given on 
a growing crop for the purchasc-price 
of seed grain, was bond fide & valid.—— 
FEIBER v. ROMANCIEWICZ, [1928) 4 
D. yee 400; [1028] 2 W. W. R. 625. 


sa. Binder twine chattel mortgage— 
To secure price of twine used in previous 
year.|\—Held: may be validly granted 
in tbe following year over the crops 
of that year, & is entitled to priority.— 
FENNELL v. UNION BANK OF CANADA, 
[1923] 3 W. W. . 79.—CAN. 


sc. Whether giving of chattel mortgage 
effects severance.}—When the question 
is whether fixtures have ceased to be 
part of the freehold the test is, has 
there been an actual severance or does 
the contract in question provide for 
immediate severance? If netther of 
these facta is present then the fixtures 
remain part of the freehold. The 
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the second bill of sale, which stated that the 
consideration for it was £1,000 paid to pltf. 
In an action by pltf. to restrain defts. from 
disposing of the furniture comprised in the 
second bill of sale, pltf. relied on 1882 Act, 
s. 8, & she contended that the real considera- 
tion was the payment off of the money- 
lender & the release of her furniture from the 
first bill of sale :—Held: 
for the second bill of sale was the loan of 


the consideration 





a 


chatteo] mtge. in question herein which 
covered articles which were found on 
the evidence to be fixtures & which 
expressly anted & assigned ‘“ fix- 
tures,’’ held to bo in respect of or 
affecting Jands &, therefore, to fall 
within Mtgors.’ & Purchasers Relief 
Act, 1932.—Sam Sick HonGe v. Man 
Pon, [1933] 3 W. W. Rt. 249; affd., 
[1934] 2 W. W. RR. 626; 3 DL. RA. 
758; 48 B.C. R. 362.—CAN. 


PART VW. SECT. 1, SUB-SECT. 2.—A. 


b i. —-— ——— Not amount secured.j}— 
Hinton v, INTERNATIONAL HARVESTER 
20, (1926) 2 D. LL. R. 8623 (1926) 

W. i118; 22 Alta. L. RK. 102.— 
CAN. 


PART V. SECT. 1, SUB-SECT. 2.—-B. 


fi. -——- Seed-grain  mortgage.}— 
A seed-grain mtge. & the affidavit of 
bona fides stated that it was given to 
secure the price, mentioning it, of 
330) bushelk of barley ‘ purchased ” 
from the mtgee. The evidence showed 
that the rutgor. took delivery of only 
320 or 321 bushels. There was no 
evidence indicating that the difference 
between the price of the quantity 
referred to in the mtge. & the quantity 
dclivcred was to be paid by the mntgor. 
for anything but barley :—Held: It 
could not. be inferred from the above 
facts that the consideration set forth 
in the mtge. & affidavit was not truly 
stated. —HORTNESS v. FEFCHAK, [1931] 
2W, W. RR. 267; 4D. L. Rh. 797.—CAN, 

fg ii. ~-—  Necessaries incor- 
reclly spectfied.|}—-Under sect. 32 of 
Bills of Sale Act, 1929, which provides 
for the giving of security on a growing 
or future crop for the purchase-price 
of seed grain, meat, groceries, flour, 
clothing & binder twine & for money 
borrowed to pay for machinery repairs 
& wages, which goods & borrowings 
are collectively called ‘‘ necessarics,’”’ 
the correct specifying in the sccurity 
& the affidavit of bona fides of the 
particular nature of the alleged 
necessuries is an essential part of both 
affidavit & security without which the 
document does not become a security. 
The term “dry goods” is not a 
sufficient specification of the nature of 
the thing referred to in sect. 32 as 
“clothing "’; & the term “ borrowing ”’ 
js too general to specify the nature of 
borrowing for the particular purposes 
authorised by the section.—SHARMAN 
v. WHITE, [1932] 1 W. W. R. 30.-——CAN, 

hi. Misatatement as tu currency. 
—The fact that a bill of sale states that 
the consideration wae paid in ‘ lawful 
money of Canada,’ whereas it was in 
fact paid {mn United States currency, 
does not invalidate the bil} of sale.— 
First NATIONAL BANK OF MIN: 
NEAPOLIA v. MANN & Conway, [1925] 
3D. L. R 648; [1925] 2 W. W. R. 
525; 19 Sask L. R. 546.—OAN. 





Cases 2138a—288a. 


220. 


228a. 


237. 


2387a. 


PART V. SECT. 6.0 oe 2.— 
C. (a 


._— 
(1888), 8 Man. L. R. 585.—0 


£1,000, & as a cheque was a good payment 
until diahonoured there was no need to atate 
in the second bill of sale that the payment was 
by cheque, & therefore, as the consideration 
was correctly stated in the second bill of sale, 
the action failed.—D’Usez v. Trarrics & 
DISCOVERIES, Lirp. (1924), 40 T. L. R. 441. 
Add. Annotations :—Consd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26. Refd. B. S. Lyle, 
Ltd. v. Chappell (1931), 146 L. T. 236. 








é& grantor’s creditors paid by 
grantee.|—(1) On June 24, 1925, the parties 
to a bill of sale for £1, 000 entered into an 


agreement that the grantee should pay, as 
he then did, £600 to creditors of the grantor 
in satisfaction of their debt, that the existing 
bill of sale should be cancelled, & that the 
grantor should give to the grantee a new bill 
of sale for £1,600. The new bill of sale 
provided that ‘‘in consideration of £1,600 
aid to’’ the grantor “‘ by ’’ the grantee ‘‘ on 
une 24, 1925,” the grantor assigned the 
chattels to the grantee :—Held: the new bill 
of sale truly set forth the consideration for 
a it was given, as required by 1882 Act, 


s. 8. 

(2) A bill of sale provided that the grantor 
would pay the grantee the principal sum of 
£1,600 with the interest then due ‘on 
Dec. 24, 1925." A contemporaneous mtge. 
of other property, given as part of the same 
transaction & as a collateral security for the 
principal sum, provided as follows: ‘' The 
mtgor.”’ (the grantor ot the bill of sale) 
‘‘hereby covenants with the mtgee.’’ (the 
grantee) ‘ to pay to him on Dec. 24 next 
£1,600 ‘with interest thereon, & it is hereby 

eed & declared that (subject to the right 

the mtgee. to require repayment of the 
principal on Dec. 24 next according to the 
foregoing covenant by the mtgor. or at any 
time thereafter) the principal money hereby 
secured shall be repaid by instalments of not 
less than £20”’ on specified dates; these 
provisions not being contained in the bill 
of sale :—Held: the bill of sale by being 
made contemporaneously with, & as part of 
the same transaction as, the mtge. containing 
that clause for repayment of the principal 
by instalments, was not made or given subject 
to a ‘defeasance or condition’? within 
1878 Act, s. 10 (8), & the fact that that 
clause was not contained in the body of the 
bill of sale or written on the same paper or 
parchment therewith did not avoid the 
registration of the bill of sale under that 
sub-sect.—STotr v. SHAW & LEE, LITD., 


[1928] 2 K. B. 26; 97 L. J. K. B. 556; 139 
L. T, 302; 44 T. L. R. 493; [1928] B. & 
R. 24, ©. A. 


Add. Annotation :—Distd. Henshall v. Wid- 
dison (1923), 130 L. T. 607. 

.|—Pltf., H., had had a number 
of betting transactions with deft., W., a book- 
maker, since 1918. Pltf. lost various bets 








—Noles 
grantee. }—Held : 
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260. 


278. 
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282. 
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& paid his losses by cheques. He won other 
bets for which he was paid by various cheques. 
Eventually, pltf. obtained judgment against 
deft. for £692 10s. Execution was levied at 
the instance of the judgment creditor where- 
upon deft.’s wife, claimant in the interpleader 
proceedings which followed, claimed the 
goods seized, alleging that they belonged to 
her because her husband, the judgment 
debtor, had given her a bill of sale covering 
them to secure the repayment of a sum of 
£600 which she had advanced to him. The 
judgment creditor contended that the bill 
of sale was bad because it did not truly state 
the consideration. The bill of sale contained 
the words ‘‘In consideration of a sum of 
£600 now paid...’ & the judgment 
creditor said that the £600 was not paid at 
the time of making the bill of sale, & therefore 
was not ‘‘ now paid,’’ as therein stated, but 
was paid some time later. It was therefore 
contended that the bill of sale was not a good 
bill of sale because the statement that the 
money was ‘‘ now paid ’’ was untrue. Accord- 
ing to the evidence, deft.’s wife had borrowed 
the £600 from her mother to help her 
husband, & she handed the £600 over to ber 
husband to pay his debts at 6 p.m., on the 
same day that the bill of sale was executed :— 
Held: there was evidence in the present case 
on which the county ct. judge could find that 
the £600 was ‘‘ now paid ”’ within the meaning 
of the statement in the bill; the bill of sale 
was executed, & the money was paid over 
by claimant at substantially the same time; 
the bill was therefore valid & the appeal 
must be dismissed.— HENSHALL ». WIDDISON 
(1923), 130 L. T. 607, D. C. 

Add. Annotations :—Refd. B.S. Lyle, Ltd. v. 
Chappell (1931), 146 L. T. 236; JWancashire 
Loans, Ltd. v. Black, [1934] 1 K. B. 380 


Add. Annotations :—Refd. B. S. Lyle, Ltd. v. 
Chappell (1931), 146 L. T. 236; Lancashire 
Loans, Ltd. v. Black, [1934] 1 K. B. 380. 


Add. Annotations :—Refd. B. S. Lyle, Ltd. v. 
Chappell (1931), 146 L. T. 236; Lancashire 
Loans, Ltd. v. Black, [1934] 1 K. B. 380. 
Add. Annotation :—Refd. Commercial Credit 
Co. of Canada v. Fulton, [1923] A. C. 798. 


Add. Annotations :—Refd. Westen v. Fair- 
bridge, [1923] 1 K. B. 667; Gordon v. 
Goldstein, [1924] 2 K. B. 779. 7 

Add. Annoiation :—Consd. Wilkins v. New 
Saville Securities & Hawkings (1922), 39 
T. L. R. 85. 





Rights under preceding oral 
agreement.}|—Where, after oral negotiations, 
a bill of sale of furniture is granted to secure 
a loan of money with an agreed sum for 
interest, & the bill is found to be bad, the 
lender is entitled to recover the principal 
money lent & interest by virtue of the con- 
tract created by the oral negotiations which 
preceded the granting of the bill of sale.— 





capable of being identified.—Re Com- 

a & CUSHION MANUFACTURING 
xz p. HENDERSON (J. B.) & Co. 

(Ont. 3 1192611 D. L. R. 30.—CAN. 
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118 ; 7 Alta. L. R.1 


WILKINS v. NEw SAVILLE SEcuRITIES, LTD. 
4 ee ha (GQ. F.) & Son (1922), 39 


Annotation :—Folld. Bradford A me 
WN. 150 olld. Bradfo dvance Co. v. Ayers, [1924) 


288b. 


288. 











-]—When a bill of sale is void 
under 1882 Act, s. 9, it is void for all purposes, 
including the covenant to pay interest. But 
where a loan has been negotiated purporting 
to be under a bill of sale which turns out in 
fact to be void, an action will lie for money 
had & received, with an obligation to repay 
the loan & interest at a reasonable rate,— 
BRADFORD ADVANCE Co., Lrp. v. AYERS, 
{[1924] W. N. 152. 


Add. Annotation :—Consd. Gordon v. Gold- 
stein, [1924] 2 K. B. 779. 


288a. Joint parties—Joint assignment—Of pro- 


perty owned by one party.|—By a bill of sale 
a husband & wife, who were therein together 
called ‘‘the grantor,”’ purported to assign 
to the grantee the chattels described in the 
schedule thereto, which in fact belonged to 
the wife alone:—Held: inasmuch as ‘‘the 
grantor’’ was not the true owner of the 
chattels at tl:e time when the bill of sale was 
executed, exvept as against the grantor the 
bill of sale was void under 1882 Act, s. 5.— 
GORDON v. GOLDSTEIN, [1924] 2 K. B. 779; 
94L. J. K. B. 21; 1382 L. T. 155; [1924] 
B. & C. R. 245. 


289. 


297. 
299. 
301. 


802. 


802a. 


329. 


346. 


Sie ci :—Expld. Gamage v. Payne (1925), 42 T. L. R. 872. 


PART V. SECT. 2, SUB-SECT. 8. 


- 


acquired chattels comprised therein ”’ 


Vol. VII.—Bills of Sale. Cases 283a—372. 


Add. Annotations :—Consd. Westen v. Fair- 
bridge, [1923] 1 K. B. 667. Distd. Gordon 
v. Goldstein, [1924] 2 K. B. 779. 


Add. Annotation :—Roefd. Commercial Credit 
Co. of Canada v. Fulton, [1923] A. C. 798. 


Add. Annotation :—Refd. Re North Wales 
Produce & Supply Soc., {1922] 2 Ch. 340. 


Add. Annotation :-—Expld. & Apld. Re North 
aie Produce & Supply Soc., (1922] 2 Oh. 
40. 


Add. Annotations :—Expld. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 
Refd. Blakey v. Pendlebury Property 
Trustees, [1931] 2 Ch. 255. 


Other property of industrial 
society—Charged by debenture.|—/ie Nortu 
WaLeEs Propuce & Suppiy Socigty, No. 
144a, ante. 

Add. Annotations :—Mentd. Edwards v. 
Motor Union Insce., [1922] 2 K. B. 249: Re 
A Bankruptcy Notice, [1924] 2 Ch. 76; 
Russian Commercial & Industrial Bank v. 
Comptoir d’Escompte de Mulhouse, Banque 
Internationale de Commerce de Petrograd v. 
Goukasson (1924), 40 T. L. R. 837 ; Hudders- 
field Fine Worsteds v. Todd (1925), 42 
T. L. R. 62. 

For ‘‘ does render the bill of sale void,’’ 
read ‘‘ does not render the bill of sale void.’’ 
Add. Annotation :--—-Refd. Commercial Credit 
Co. of Oanada v. Fulton, [1923] A. OC. 798. 
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description is sufficient when it {s 





sg. Sufficiency of — Small esent | as required by sect. 9 (3) ofthe Act.— | apparent that the mtge. covors all the 
ov yal Je na of time jon. pay- | Wurm _v. RICHARDSON (1932), 46 chattels of tho specified kind owned by 
ment.]—Held:  sutficient.—IMPERIAL | C. fs UM. 3013 4 A, C. 193; 6 | the mtgor.—oyvAL BANK OF CANADA 
LUMBER YARDS, LTD. v. FERGUSON A. L. J, %2.--AUS. v. MACKENZIE, [1932] 8. C. R. 524; 
CooxsHutt PLOW Co., CLAIMANT, [1922} q i. ——-.}---When a mtge. of a car | 2 D. L. Ki. 12. --CAN. 
2W. W.R.133; 65 D. L. R. 758.— | was made by H., he was owner of only 415 xi. - --— ---- .}—-BANQUE 
CAN. one undivided h'f-share in the car :— 


sl. Discharge of — constderation-— 
Whether bill security for different con- 
stderation.]—Qu.: whether a bill of 
sale given for one consideration may, 
after the consideration is discharged, 
be used as security for an entirely 
different consideration.—Law UNION 
& Rook INSURANCE Co., LTD. »v. 
Keyriacovu & OFRISTOFIS, [1934] 
S. R. (Q.) 63.—AUS. 


PART V. SECT. 2, SUB-SECT. 4. 

293 v. Reference to deacrip- 
tion in another instrument.}—Held: 
goods & chattels must be so set out on 
the face of the instrument as to be 
easily identifiable, & a reference to 
another instrument cannot suffice; & 
as to subsequently acquired goods the 
mtge. was null & void.—He RIwn, 
ye 3)3 D. L. R. 986; 33 Man. L. R 
c. B 








(1993) 1 W. W. R. 1190: 3 
B. R. 828.—CAN. 


293 vi. ——.]—A bill of sale of 
certain personal chattels, which were 

ecifically set oo Acai ponte 
also an assignment by the grantor 0 
‘all other personal chattels whether 
of a like nature or oth howsoever 
which I may duri the continuance 
of this bill of sale possessed of & 
which may be in & upon or about the 
said section or any other land which I 
may h r occupy or be in posses- 
sion of whether brought there {n sub- 
stitution for renewal of or in addition 
to the said personal chattels or other- 
wise howsoever & all my right title 
claim & d to the same ” :— 
Held; sect. 28 of Bills of Sale Act, 
1886 (8S. A.), did not render such bill 
of sale void as against the trustee in 
bkpcy. of the grantor as f 

contain or state a description of the 
personal chattels in respect of after- 





Held; notwithstandiug the consent of his 
artner to the mtge., it was valid only 
o the extent of H.’s half share; the 

fact that shortly after giving the 

security H. became the sole owner did 

not operate retrospectively under 

Chattels Transfer Act, 4. 21.—BOWDEN 

v. R., (1921] N. Z. L. R. 249.—N.Z. 


PART V. SECT. 2, SUB-SECT. 6.—G. 
pi. Rights of grantor.)—The 
covenant implied in {Instrumente by 
shat of security over stock which, while 
forbidding the removal of stock without 
the grantee’s convent, permits a sale by 
the grantor in the ordinary course of 
business, provided that the number of 
stock is not thereby reduced below the 
nur ber stated In the security, does not 
require as a condition of a valid sale 
that the be paid to the 
rantee.—NaTIONAL BANK oF NEw 
LEALAND vw. DaLaeTry & Co., [1925] 
N. Z. L. R. 250.—N.Z, 


PART V. SECT. 2, SUB-SECT. 8.—A. 


sh. Attachment after signature but 
before delivery:}—-The fact that the 
inventory of goods & chattels referred 
to in the chattel mtge. in question 
herein was not attached thereto when 
the mtgor. signed the mtge. but was 
attached subsequently held not to 
invalidate the mtge. The inventory 
was attached, under instructions from 





the mtgor., before the mtge. was 
delive te the mtgee. & before the 
mtgor. had obtained possession of 
the goods under a Dill of sale from the 

BERT v. SCOTT & TEMPLE, 


m Peres 
[1821 ] 1 W. W. R. 598.—CAN. 
PART V. SECT. 2, SUB-SECT. 8.—B. 


b (p. 70) i. ——— Clause capable of 
different constructionse—Suffictent.}—A 


7 


D’HOOHELAGA ©. HAYDEN & ee 


ELEVATOR Oo., [1922] 1 W. W 








1054; 63D. L. R. 614; 17 Alta. L. R. 
277.—CAN. 
scription of the goods in the chattel 


mtge. in question herein held not to 
be sufficient to satisfy the requirements 
of sect. 17 of Chattel Mortgage Act, 
R. 8. 8., 1920, o. 200, which provides 
that the goods must be so described 
as to be * readily and easily known and 
distinguished.’’-——-MANNING v. HALL, 
{1930} 3 W. W. R. 526; [1931} 1 
D. L. R. 96.— CAN. 


416 vil, —— —— ——.}—The in- 
solvent assigned to applt. personal 
chattels described at the foot of the 
bill of sale situate on block 151... & 
‘* all other persona! chattels whatsoever 
whether of the kinds mentioned at the 
foot hereof or not which are now or 

the continuance of this security 
may in upon or about the said land 
& elsewhere.”” The insolvent had 
other chattels situated on another 
block of land :—Hed: the bill of sale 
did not satisfy the requirements of s, 9 
of Bills of Sale Act, 1886, & the 
omissions contained in the bill of sale 
were materia) omissions.—Re RonHR- 
LACH; KtEepEL vw. THE OFFICIAL 
Pe (1928), 8. A. 8, R. 113.— 


red poll cows.’’}—A bill of sale of cattle 
described them as “eight pure bred 
red pol] cows named as follows giving 
the names, {in the possession o . R. 

past on @® named timber 
reserve " :—Heli: (1) the deacription 
was sufficient, in the absence of evidence 
that claimant had red poll cows other 
than those covered by the bill of sale 
so as to make those covered thereby 
difficult of identification ; (2) the onus 


Cases 417—498. 


417. Add. Annotation :—Consd. Herbert’s Trustee 


v. Higgins, [1926] Oh. 794. 


418. Add. Annotation :—Refd. Herbert’s Trustee 


v. Higgins, [1926] Ch. 704. 


420. Add. Annotation :—Apld. Herbert’s Trustee 


v. Higgins, [1926] Oh. 794. 
420a. 





items: ‘‘ Horses: 
(one colt & one filly). 


steers, five heifers. Pigs: 


-}—The sched. contained the following 
eight horses described 
by their name & colour & two three-year-olds 
Cows: 
shorthorn, one Jersey. Store-cattle : 
four large black 
sows, one middle white boar, pedigree, & 
thirty pigs (crossed as above)’ :—Held: 

the description of the horses, cows & pigs 
satisfied the requirements of 1882 Act, s. 
but the store cattle were not specifically 
described within that section & consequently 
formed part of the bkpt.’s estate.—HERBERT’S 
TRUSTEE v. HI1QGGIns, [1926] Ch. 794; 95 


ENGLISH AND Emprre Digest SuPPLEMENT. 


428. Add. Annotation :—Apld. Herbert’s Trustee 


v. Higgins, [1926] Oh. 794. 


435. Add. Annotation :—Refd. Stott v. Shaw & 


Lee, [1928] 2 K. B. 26. 


439a. 





nineteen 
two 


487. 
495. 





439. Add. Annotation :—Consd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26. 





.—Strotr v. SHaw & 


LEE, Lrn., No. 228a, ante. 

444. Add. Annotation :—Refd. Wilkins v. 
Saville Securities & Hawkings (1922), 39 
T. L. R. 85. 

450. Add. Annotation :—Consd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26. 

458. Add. Annotation :—Consd. Stott v. Shaw & 

Lee, [1928] 2 K. B. 26. 

Add. Annotation :-—Refd. Re M. I. G. Trust, 

4, Ltd., [1933] Ch. 542. 

Add. Annotation :—Refd. Commercial Credit 

Co. of Canada v. Fulton, [1923] A. O. 798. 


498. Add. Annotation :—Consd. Commercial Oredit 


New 





L. J. Ch. 303; 185 L. T. 321; 42 T. i: R. Co. of Canada v. Fulton, [1928] A. O. 
525; 70 Sol. Jo. 708; [1926] B. & O. R. 26. 798. 

+k bill of .L. R. 619; _ —— - 

sale to show that tho cows described | GANS.) 1B 619? 6 0.B.Re16— | | a (py Bey ie ce eithoul “orttion 


were incapable of identification even 
on making proper inquiries.— ROBIL- 
LARD v. MCCULLOUGH, [1926] 3 D. Ll. R. 


178; [1926] 2 W. W. BR. 350; 20 
Sask. L. R. 559.— CAN. 
n (p. 73) i. *“* Jssue of’? named 





**animal.”’]—It is not a sufficient de- 
scription to describe an animal as the 
issue of another animal when th: 
animal has at the date of the mtge. 
ceased to follow its dam for nurture.— 
RKSER v. BEWLEY, [1922] 1 W. W. R. 
1134; 65 D. L. R. 68; 17 Alta. L. BR. 
548, —-CAN. 


k (p. 74) i, —— -——— -——.}— KIN 
ee IN BANK, (1920) 3 Ww. Ww. t 


sk. Locality of goods sie a 
Not misleading.J—A chattel mtge. 
not invalidated by an error in mi 
description of the locality of goods 





included, such error not being mislead- 
ing.—HRe ORD, WILKINS v. NATIONAL 
Druaga & CHEMICAL Co., [1936] 3 
D. L. R. 429.—CAN. 
PART V. SECT. 38. 
p f. Reference in schedule to 
earlier morigage.}—OTAGO FARMERS 


CO-OPERATIVE ASBSOCN. OF NEW ZEA- 
LAND, Lrp wv. McGowan, {1925] 
N. Z. L. R. 482.—N.Z. 


PART V. SECT. 4, SUB-SECT. 1. 


466 i. Non-compliance with statutory 
irements—-How far mortgage valid. | 
— Bille of Salo Act, N. B. 1903 (oc. 142), 
s. 5, affords no protection for a mtge. 
not executed & attested in accordance 
with s. 3 subsequent to another mtge. 
alao not in accordance with a. 3.. Such 
prior mtge. is good as between the 
parties & those who are not protected 
by s. 5.—MEADE t. DESCHENR, [1923] 
2D. L. R. 332.—CAN. 


PART V. SECT. 5, SUB-SEOT. 1. 


o i. .}—Chattel mtges. unregis- 
ere beri such an agreement :—Held 
void st a mtgee. of the land 
claiming the chattels under a distress 
under an attornment clause in his mtge. 
—MoDovuaal. & SECORD, LTD. v. MER- 
OHANTS BANK OF CANADA, nie 1 
oa R. 364; 51 D. L. R. 309.— 


PART V. SECT. 5, SUB-SECT. 2. 


e i. Declaration as to bona fides 
sworn siz daye before execution.])—Held : 
matte: null & void as against the truatee 








PART V. SECT. .5, SUB-SECT. 3. 

492 fi. —— —-—.]—Held: a docu: 
ment not a “true cupy ”? was null & 
void against purchasers.—COMMERCIAL 
CREDIT Co. OF CANADA, LTD. v. FULTON 


BROTHERS, Lege a Q. 798; 93 
L. J. P. CG. | ees ie 72's 39 
T. he 684: "iosay B. & OG R. 102. 


PART V. SECT. 5, SUB-SECT. 4.—A. 

0 (p. 80), —— Bill for future ad- 
vances. |—-RORINBON v. PETERS (1919), 
47 B. R. 1.—CAN. 


p. 86) fi. Effect of omtsston— 
rae M goods delivered.\|—Held: bill valid 
where there was an immediate de- 
livery followed by an actual & con- 
tinued change of possession, & where 
ae had been sold & the procecds were 
ying in the sheriff’s Dn —KIPPAN 
v. McCaw, [1924] 1 D. L. R. 601; 1 
WwW. W. R. 65; 34 Man. L. Tt. ry es 
CAN.. : 

o (p. 86) fil. -}-—L., a dealer in 
cars, being about to buy a car & 
requiring money for the purpose, 
applied to pitf. for the money, which 
was lent. wo documents were exe- 
cuted, a bill of sale by L. to pltf. & 
an agreement for a conditional sale by 








pltf. to L.:—Held: transaction was 
a mtge. of the car by L. to pltf.: 
pltf.’s rights against deft., who had 


seized the car under a subsequent 
assignment from L., were governed by 
Bills of Sale & Chattel Mtge. Act. 
Affidavits of execution & bona fides 
were not made nor were the documents 
registered, therefore pltf. could not 
succeed as against deft. who was 4a 
urchaser in good faith & for value.,— 
OMMERCIAL FINANCE CORPN., LTD. v. 
esta Saar wiey er a LTD., 
1931) 1 .L. R. 1007; O. R. 22.— 


6) ss. a ee 
ucboxion (ont. ), [1926] 3 D. L. R. 
36; 7C. B. R. 686.—CAN. 

500 fff. —— Must be subscrib- 
ing witness.J}—The attesting witness 





making an affidavit within Bills of 
Sale rd Chattel Mo e Act, R.S.O., 
1927, 8. 4 (a), must also e @ subscribing 
witness.— RIDLEY v. MOGREGOR 


CANADIAN BANK OF COMMEROE, [1934] 
2D. L. R. 399; O. R. 259.—CAN. 

m (p. 86) i. Omission 
of statement as to knowledge.}—CRAIG 
(W. G.) & Co., Lrp. ov. GILLESPIE 

(isi), aR L. 'R. 529; 54 D. L. R. 


8 











authority.) — Fleld ; ecient — Re 
GAUDREAU, Ex P- poe BANK OF 
aRaDs, [1922)} Ww. - R. 79; 66 
D. L. R. 831.—CAN. 


es va, —— -}—While it 
is very desirable, the absence of date 
is not fatal, as the Ordinanco does not 
prescribe any form of affidavit.— 
BANQUE D’HOCHELAGA -w HAYDEN & 
GILLESPIE ELEVATOR Co., [1922] 1 
W.W. R. 1054; 63 D. L. R. 6143; 17 
Alta. L. R. 277. CAN. 


506 ix. Discrenancy in date.]— 
A chattel mtge. is not invalidated by a 
discrepancy in dates between the 
affidavit of execution & the affidavit of 











bond fides, due to clerical error..— 
LECKIE v. DRIVER, [1936] 2 D. L. R. 
703; O. R. 325.—CAN. 


PART V. SECT. 5, SUB-SECT. 4.—B. 


sk. Presumption o ad Absence 
of evidence to re AUDREADU, 
a ee oe BANK OF Ciao {1922} 
R.79: 66 D.L. R. 831.—CAN. 


gs 'P 88) i. ——~ Necessity for affidavit 
—Bill executed under corporate seal of 
company.|—LIVERGOOD _ ¥. 

a 0)3 W. W. R. 62.—CAN. 


TAYLOR, 


(p. 88) ii. S. P. LIVERGOOD oo, 
HOM [1920] 3 W. W. R. 67.—CAN. 
k 88) i. pee as 








The : gence of the date of execution 
of a chattel] mtge. from the affidavit of 
the witness renders the mtge. invalid.— 
NORTH AMERICAN LUMBER O©o., LTD. 
v. BANK OF MONTREAL, [1922] 1 
Ww. W. R. Roeee 65 D. L. R. 3483 
15 Sask. L. . 375.—CAN. 

k 
LAWSON, kr D. SHANKEEY, 
D. L. R. 1100.—CAN. 

n (p. 88) i. The 
affidavit must strictly comply with me 
form in the statute, or the mtge. 
void against creditors of mtgor pal 





eee os 
[1925] 1 











RaprER, Ex p. JAMTESON, [1924] 4 
D. L. R. 789; 5 C. B. R. 184.—CAN. 
p (p. 89) i. -—— -———- Omisston 





of material fact.}-—PROCTOR v. ANDER- 
RON & NORTHERN ELEVATOR Co., LTD. 
EKMAN & PROCTOR & MALLERY, 11921} 
3 Ww. Ww. R. 39.—-CAN. 
d (p. 90) i. ——-——— Mi 
W. bill vitiated.}—Re BualR, EF. ae: 
L Ont.), [192 j 
8D. L. R. 477; 8c. B . 329.— CAN. 


r (p. 91 
KEOUGH v. 
—C 


i. —_——, }-— 
CE (1877), | a7 ©. P. 309. 





552. Add. Annotation :—-Expld. Gordon v. Gold- 
stein, [1924] 2 K. B. 779. 
618a. —-— Unless possession taken.]—In 


648. 


668. 


r (p. 91) ii 
in.)—Held : 


fides 


Dec. 1926, T. executed a bill of sale to one 
H., which was registered & duly re-registered 
in May, 1926, five years later. In Dec. 1926, 
V., son of T., took a written transfer of the 
bill of sale & paid off the creditor. At the 
date of the transfer T. & his wife & V. & 
his wife were all living in the same house. 
Nothing was ever paid by T. to V., & in 
Apr. 1927, V. gave him notice of his intention 
to seize the property comprised in the bill of 
sale, & according to his own story took formal 
possession of the property comprised in it. 
In Mar. 1928, V. & his wife left the house 
he was living in with T. & went to another 
house near, leaving a few of the chattels 
covered by the bill of sale behind for the use 
of his mother, brother & sister, but taking 


* Vol. VIL.—Bills of Sale. 


away the rest. In May, 1981, T. was made a 
bkpt. On a claim by the trustee in bkpcy. 
against V. to the property comprised in the 
bill of sale & also to the proceeds of sale of 
certain furniture (which was also comprised 
therein) on the ground that the bill of sale 
had not been re-registered in May, 1931, as 
required by Bills of Sale Act, 1878 (c. 31), 
s. 11, & Bills of Sale Act, 1882 (c. 43), 8. 8 :— 
Held: resp. VY. took possession of the chattels 
in Apr. 1927, & as regards those he did not 
remove when he left the house in Mar. 1928, 
he allowed his mother to retain them for her 
use & that of his brother & sister. He had 
therefore obtained the legal title to the 
chattels in Apr. 1927, & no re-registration 
of the bill of sale was necessary.—Re TooTu, 


Cases 552 —672. 


TRUSTEE v. Toorn, [19384] Ch. 616; 102 
lL. J. Ch. 315; 151 Ih T. 4243; [1933] 


BL. & C. R. 146. 


Part Vi.—Avoidance. 


Add. Annota‘ion :—Consd. Shears v. Jones, 
[1922] 2 Ch. 802. 


Add. Arnotation :—Refd. Thomas v. Metro- 
politan Housing Corpn., Ltd., [1936] 1 All 
EK. R. 210. 


Nat 





a 





jilled 


was insufficient.—MoOINTYRE v. 


ewer 


664. 


672. 


. judice in other proceedings, the mtgee.’s 
the affidavit of bona poston should not be taken to havo 
een betterod in any way thereby.— 





Add. Annotation :—Refd. Thomas v. Metro- 
politan Tlousing Corpn., Ltd., [1936] 1 All 
Kh. Rt. 210. 

Add. Annotation :-—Expld. & Apld. French 
v. Gething, [1922] 1 K. B. 236. 


an SO Ne nt mee RE NO nee 











a defective bill of sale could not be per- 
fected by a seizure & disposal of tho 
goods thereunder a3 against creditors 


UNION BANK (1885), 2 Man. L. R. 305. 
—CAN 


PART V. SECT. 5, SUB-SECT. 5.—D. 


596 ili. Not stated tn mortgage— 
Stated in affidavit.}—The statement of 
the address of the agent of mtgee. in 
the affidavit of bona fides is sufficient 
to satisfy the statutory requirements, 
although mtgee.’s address is not stated 
in the mtge. itself.— IMPERIAL LUMBER 
YarRps, LTD. v. FERGUSON, COCKSHUTT 
Pow Co., CLAIMANT, [1922] 2 W. W. R. 
133; 65 D. L. R. 758.—CAN. 


PART V. SECT. 5, SUB-SECT. 8. 

1 (p. 101) i. —— --If the 
mtgee., during the currency of a 
mtge. & beforo renewal becomes 
neces ,» takes actual possersion of 
the ie & makes no sale or change 
of title, the mtge. remains valid & 
effective without renewal.— McCaBE v, 
Costs, (1922) 3 W. W. R. 4654 70 


25.—O0 








e L. e 

1(p. 101) ii. S.P.—Re BLACKBURN, 
Ez p. MOFFATT, [1925] 2 D. L. R. 1206 ; 
5 O. B. R. 698.—CAN. 

n (p. 102)i, ———- ——.]-—Re NATHAN 
CRYSTAL, Kx p. HAWTHORNE, (1925) 4 
D. L. R. 1078.—-CAN. 

o (p. 102) i. ——- ——.} —Re KERR, 
Er p. MARTIN (Ont.), [1926] 4 D. L. RK. 
705; 7 C. B. R. 605.—CAN, 

t (p. 102) i. Statement filed after 
proper time. |—Held: the chattel nitge. 
was void.—Re NATHAN CRYSTAL, Ez p. 
an” (1925) 4 D. L. R. 1078.— 








616 fil, ———- ——,]—McCaBR 
©. Cosrs, (1922) 3 W. W. R. 465; 70 
D. LU. R. 25.—OAN., 


ALD ©. CAREY, (1923) 3 D. L. R. 1018; 
2 Ww. WwW. R. 972.—CAN. 

616 v. —— ——.]}—When an 
order permitting the filing of a renewal 
statement is obtained on an ez parle 
id lication while the question of the 

ta of the chattel m . are coram 





Ire tL’ Estate, [1924] 4 D. L. RR. 
bio; 3 W.W. 1, 475.—CAN, 


B16 From what date 
time for cubasguent renewals flred.)— 
McOARBE v. WOSTE, [1922] 3 W. W. R. 
465; 70 D. L. . 25.—CAN. 

618 viii. —~--- ----—.]}—Where deft- 
purchased goods from mtgor., paying 
full valuc & knew of the mntge., but con- 
sidered he was entitled as a matter of 
law to rely upon mtgvee.’s failure to 
file renewal :—Held: deft. was uot a 

urchaser in good faith. —-CANADIAN 

ANK OF COMMERCE v. MUNROK, [1925] 
ae L. K. 368; (1925) 1 W. W. RR. 1.-— 


Vi. cerca 





PART VI. SECT. 2. 


r(p.3107)i. ——- ——.]—LIVERGOOD 
v. Home, (1920] 3 W. W. R. 67.—CAN. 

r (p. 107) ‘ —--—. }—The 
creditors entitled to the protection of 
Chattel Mtge. Act, KR. S. S., 1920 
(sg. 200), are all creditore of the seller, 
« not merely those whose claims have 
beep prosecuted to judgment.—FriasT 
NaTtoNaL BANK OF MINNKAPOLIS Uv. 
Mann & Conway, [1925] 3 D. Le. FR. 
648; {19251 2 W. W. RR. 525; 19 
Sask. L. R. 546.—CAN. 
r (p. 107) ili. -}— 
‘* Creditor’ in Bills of Sale Act, 
R. S. A., 1922 fo. 151), 8. 12, includes 


ii. ——— 








a simple contract creditor.— LAPIERRE |; 


CONCRETE 
(Alta.), 


Ciry GRavEL & 
Co., Lrp. & TERWILLEGER 
{1926} 3 W. W. R. 775.—CAN. 

a (p. 107) i. —— Obtaining 
judgment subsequently to sale.}—Held: 
‘* oreditors.”»— MICKELRFON v. NASH- 
Sy a Co., [1923] 3 W. W. R. 843. 

t (p. 109) 1. —— Before judg- 
ment recovered by  creditor.}—Held: 
mtgoe. was entitled to maintain her 
right as such.—-HENRY v. SEXSMITH 
(1921), 64 D.L. R. 373: 500. L. R. 
278.—-CAN. 


v. TWIN 








setzure 


Pp. 109) il. —— Subs 
.}—Hela : 


osal of goods by gra 
9 


t 
&d 


who had already seized the goods under 
execution._-fle Soraaa, [1925] 1 
a I. R. 240; (1924) 3 W. W. R. 905.— 





t (p. 109) iii. Grantor remaintng 
in nossession--Whether bill avaided.}— 
SHERIVE v, MOKEEN (1883), 23 N. B. RB. 
J 84.—CAN, 


ad (p. 109) f. ---SLOAN ¢&. 
OrrawaA CAR MANUFACTURING Co. 
(1921), 64 D. L. R. 333; 500. L. R. 
235.—-CAN, 


] ie 109) 1. .}—Resp., as trustee 
in bkpey. of an automobile dealer in 
Q., dievuted the right clalmed by applt., 
as vendor to the dealer under con- 
ditional sale agreements, in certain 
automobiles, in stock on the dealer’s 
poe at the time of the assignment 
n bkpcy. ‘Iwo of the automobiles, 
had been ordered by the dealer from 
the maker, & shipped to the dealer hy 
freight, the bills of lauding being sent 
to a bank with druft for price attached, 
80 that the dealer could get possession 
by payment of the draft. The dealer, 
having ascertalned the serial numbers 
of the cars, executed an ‘* indenture,” 
in reality a bill of sale, purporting 
to sell, assign, transfor, & set over 
the cars to applt. in consideration of the 
poe represented by the drafts. ‘I'he 
ll of sale was not registered. Appit. 
& the dealer then executed a con- 
ditional sale agreement (which was 
peu) hy which applt. agreed to 
sell the cars to the dealer for the 
amounts represented by the drafts, 
the property in the cars to remain in 
applit. until the price was paid. Applt. 
then gave cheques to the dealer with 
which the dealer paid tho drafts & got 
ossesAion of the cara. In the case of 
he other cars, the dealer, when ordering 
one, sent its driver to the maker's 
factory with the dealer’s blank cheque, 
which was filled in for the price & 
handed to the maker, the driver then 
taking possession of the car & driving it 
to tho dealer’s place of business, where 
it went into stock. The dealer then 








Cases 6738—718. 


673. 


6738a. 


678. 
689. 


695. 


-Refd. Performing Right Soc. 


704. 


706. 


Add. Annotation :—Consd. French v. Gething, 
{1922)1K.B acs 








.] @ post-nuptial deed in 
May, 1914, a husband gave wife certain 
household furniture i in the house in which the 
husband & wife lived together. The furni- 
ture remained in the house, which continued 
to be occupied by the husband & wife. The 
deed was not registered under 1878 Act. Exe- 
cution creditors under a judgment recovered 
in 1920 against the husband levied execution 
at the house. The wife claimed the furniture. 
In an interpleader issue between the wife & 
the execution creditors :—Held: the furni- 
ture was not in the possession or apparent 
possession of the husband within 1878 Act, 
s. 8, nor in his order & ee sition or reputed 
ownership within Married Women’s Property 
Act, 1882 (c. 75), s. 10.—FRENOCH v. GETHING, 
[1922] 1 K. B. 236; 91 L. J. K. B. 276; 126 
L. T. 894; 88 T. L. R. 77 ; 66 Sol. Jo. 140; 
[1922] B. & C. R. 30, O. A. 
Add. Annotation :—Consd. French v. Gething, 
(1921), 91 L. J. K. B. 276. 
Add. Annotation :—-Consd. National Pro- 
vincial & Union Bank of England v. Charnley, 
[1924] 1K. B. 431. 


Add. Annotations :—Consd. National Pro-' 


vincial & Union Bank of England v. Charnley, 
(1924] 1 K. B. 431; Re Wait, [1926] Ch. 962. 
v. London 
Theatre of Varieties, [1924] A. C. 1; Re 


Gillott’s Settlement, Chatt ck v. Reid, [1934]. 


Ch. 97. 

Add. Annotation :—Refd. National Pro- 
vincial & Union Bank of England v. Charnley, 
[1924] 1 K. B. 431. 

Add. Annotations :—Consd. Kursell v. Timber 
Operators & Contractors (1926),95 L. J. K. B. 
569. Refd. Performing Right Soc. v. London 
Theatre of Varieties, [1924] A. C. 13; Re 
Wait, [1927] 1 Ch. 606; Cotton v. Heyl, [1930] 
1 Ch. 510; Re Williams, Richards v. Williams, 
[1930] 2 Ch. 378; Blakey v. Pendlebury’s 
Trustees (1931), 47 T. L. R. 503; Re Gillott’s 
Settlement, Chattock v. Reid, [1934] Ch. 97. 
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——.|—The grantor of a bill of 
sale described the goods in the schedule 
thereto as his own, though, in fact, the true 
owner was pltf., his wife. The bill of sale 
was given as security for a loan to the grantor 
from deft., & at the time of its execution the 
wife made a statutory declaration that the 
goods were those of her husband. One 

of solrs. acted for all the parties in this trans- 
action. Ona claim by the wife to the goods: 
—Held: she was estopped from denying 
that the goods were those of her husband, & 
thus showing that the bill of sale was void 
as against deft. under 1882 Act, 8s. 5.— 
WESTEN v. FAIRBRIDGR, [1923] 1 K. B. 667; 
92 L. J. K.B.577; 129 L. T. 221; 67 Sol. Jo. 
408; [1923] B. & C. BR. 86. 


710a. ——_ ——— Voluntary deed of gift by husband 


718. 


“without notice before the deed of 


—Declared void after date of bill..|—A man 
who was in debt executed a deed of gift of his 
furniture in favour of his wife. who thereafter 
granted a bill of sale upon the furniture to a 
erson who took for value & without notice. 
ubsequently the deed of gift was declared 
void under 13 Eliz. c. 5 as being in fraud of 
creditors. The furniture having been taken 
in execution by a judgment creditor the bill of 
sale holder claimed the furniture under the 
bill of sale. Interpleader proceedings were 
instituted in which the execution creditor 
alleged that the bill of sale was void under 
1882 Act, s. 5, on the ground that the grantor 
was not the ‘‘ true owner ”’ of tthe furniture 
at the time of the execution of the bill of 
sale :—-Held: until the deed of gift was set 
aside the donee thereunder was the ‘“ true 
owner ”’ of the furniture, & as she had con- 
veyed the furniture to a purchaser for Fife 
was 
set aside, claimant obtained a good title under 
the bill of sale-—Harrops, Lrp. v. STANTON, 
(1923) 1K. B. 516; 92 L. J. K. B. 403; 128 
L. T. 685; [1923] B. & C. R. 70, D. C. 


Add. Annotation :—Refd. Wilkins v. New 
Saville Securities & Hawkings (1922), 39 
T. L. R. 85. 


executed an ‘‘indenture,’”’ or bill of b (p. i, —— ——.}-Younae v. | Co., LTp., [19382] 1 W. W. R. 354.— 
sale not registered), of the car to apn Maou. ti 24} 3 D. L. R. 426: 2 | CAN. 

which then executed a condition W. W. R. 816; 20 Alta. L. R. 431.— sl. Goods sold—Actual change of 
(registered) of it to the dealer for ar CAN. ossession—Knowledge of creditor.}— 
original price, or 90 per cent. of sd ed 675 iii, ——— Grantee daughter of Where er has been an actual sale 
gave its cheque to the dealer for that | grantor.—A father living with his | of goods, &, as between the parties, 
sum, thus enabling the dealer to mect | Gaughter in a house owned by him | an actual change of possession, know- 


its cheque to the maker of the car: 


sold to her the furniture in the "rouse 


ledge of that change by a particular 


Held : 68 ogaiust resp., the bills of sale for a sum of money, which she | creditor will be sufficient as to him to 
& conditional sale agreements wore | immediately paid, & a sale note specify: satisfy the eh uirements of Bills of 
invalid.—e GRAND_ RIVER oe ing the articles sold was signed by him. | Sale Chattel W {tge. Act with respect 
Lrp., COMMERCIAL ae CORPN. There was no delivery of possession, & | to change of possession, whether the 
eee . MaRTIN, [1933] S. C. R. 591 ; the furniture remained in the house, & coer of the public. know of it or not.— 
4D. L. R. 375.—CAN. both parties continued to live there :— eee wes 2 

eo 109) i. —— Seteure under | Held: the transaction being bond fide, a 1. R. So; “{ip28) 1 : W. R. 843 ; 


lien pubsequesdl 





obiained.J—Re Mus- possession of the furniture must be 


TARD, deity dD. L. . 922; 4 eemed to have passed with the title sm. Chattel mortgage on cr Given 

Cc. B. R. 140; affd., 24 O. W. N. 518. | at the time of sale, the sale note there- | after hiring agreement subst for 
fore was not & document one lease.}—FRANCIS v. Bocz (Sask.), 
power to seize or také possession & di (1929) 4 D. L. R. 38.—CARN. 


sk. Against principal—Agent grant- 
dls _ 


ped De (1993) 'N. Z. L. R. 715.—N. Zz. 

PART VI. SECT. 8, SUB-SECT. 1.—-A. 

(p. 
en 

void Re the S atatute cannot be made 


h 
tak 


siprcngen authority. }—ALLEN vt. 


O-OPERATIVE DaiRY Oo., | 1, R. 374,—AUS 


110) 1, Chattels subsequently | « 30D 118) | 


bargainee.}—A Dill of pale 


emmanyeeran 


not require registration as a bill of sale. 
—BALSARINI v. LRWIS, [1931] Argus. 


PART VI. SECT. 3, SUB-SECT. 1.—B. 
The 

possession ”’ required b 
Bills of Sale Ordinance, C. O.. 


80. Validity of sale against creditors of 
bargainee.|—Under Bills of Sale & 
Chattel Mtge. Act, R.S.0O., 1927, s. 8, 
or not being the 
owner, unaccom ied by possession 
ee Pages weld. nst the creditors of 

rte oe Sarg LAUTENSCHLAGER, 
(1934) D. 1 - 613; O. R. 507.— 


@ sale by a ba. 


1898 


ahd dls 8. must be ye sce —DOoMINION 
valid by any subsequent possession Loe v Co 
taken by the bargainese.—KIPran v. ‘oa * * | PART VI. SECT. 3, paca ear ae 
McCaw, (1924] 1D. L. R. 601; 1 (i9at} 3 W. W. R.  610.—-CAN. 686 xi. —.} Lu 
WwW. W. RR. 63; 34 Man. L. R. 64.— yr (p. 116) i. ——.}/-STRAKER v. | Oo. rg aes (98 M4) 1 19 
CA NORTH OF SCOTLAND CANADIAN MTGE. 1082; 54 O. 


10. 


719. Add. Annotation : —Expld. & Apld. Re North 
Wales Produce & Supply Soc., [1922] 2 Ch. 


340. 


722. Add. Annoialions : — Consd. Re A Bank- 


Vol, VIL—Bills of Sale. 


Bank v. Comptoir d’Escompte de Mulhouse, 
Banque Internationale de 


Cases 719—809, 


Commerce de 


Petrograd v. Goukassow (1924), 40 T. L. R. 


837. 


ruptcy Notice, [1924] 2 Ch. 76; Huddersfield 


Fine Worsteds v. Todd (1925), 42 T. L. R. 52. 
Refd. Edwards v. Motor Union Insce., [1922] 2 
K. B. 249; Russian Commercial & Industrial 


728a. Owner—Statutory declaration that 
belonged to grantor.]}—WESTEN v. 
BRIDGE, No. 708a, ante. 


goods 
Falr- 


Part VIIl.—Rights and Liabilities of Parties. 


754. Add. Annotation :—Refd. Re Tooth, Ex p. | 762. Add. Annotation »—Refd. Re Tooth, He p. 


Trustee v. Tooth, [1934] Ch. 616. 


Seizure under void bill..—-THoMPSON v. 
WarbD (1858), 31 L. T. O. S. 86. 
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PART VI. SECT. 6, SUB-SECT. 2. 

740 1. Second Dill to cure invalidity— 
Second dill valid.}—Where goods have 
been sold bond fide & oa Dill of sale 
given whicb is invalid because it was 
not duly registered, & the seller gives 
the buyer a new bill of sale, even after 
the period for registraijon dating from 
the execution of th first, which is 
registered before the veller’s creditors 
are in a position to proceed against the 
goods, it will entitle the buyer to hold 
them as against the creditors.— FItRst 
NATIONAL BANK OF MINNEAPOLIS ¢. 
MANN & Conway, [1925] 3 D. L. R. 
648 ; Gee 2W. W. R. 525: 19 
Sask. L. R. 546:  revag., (1925) 1 
W. W. R. 899.—CAN., 

ti.——— —— ——.])—Although the 
provisions of Chattela Transfer Act, 
1924, require that the true bargain 
between the parties to an instrument 
shall be recorded at the time when the 
instrument is registered, yet there is 
ache in the Act from which it can be 
inferred that a registered instrument is 
to become void tf it be varied by a 
subsequent agreement which is made 
between the same parties & which is 
itself unrévistered.—GUARDIAN, TRUST 
& ExeEourors Co., LTp. v. EQUITABLE 
Loan & Finance Co., Lip., [1929] 
N. Z. L. R. 702.—N.Z. 


am. Second bill invalid—Firat bill 
valid only between parttes.)—TOPHAM 


v. MotToR SECURITIES Co., FEDERAL 


MorTorR Co. wv. TorpnaM (B. C.), (1928) 
3). L.R.153; affd., (1929) 1 D. L. R. 
995: 1 W. W. R. 116; 40 B.C. R. 375. 


— 
e 


PART VII. SECT. 1, SUB-SECT. 2. 
o i. ——.}--TULLY vw. ANDREWS 
1931), 59 D. L. R. 687.—OAN. 


PART VII. SECT. 1, SUB-SECT. 3. 
766 x.-—-— -— DORMAN vw. 
CrapprR (1914), 27 W. L. R. 599; 6 
W. W. R. 651; 17D. L. R. 121; 7 
Sask. L. R. 229.—CAN. 


PART VII. SECT. 2, SUB-SECT. 2.—A. 
xi. ——— ———.]— WARNER ¥. DORAN 
1931), 2 M. P. R. 574.—CAN. 


h i. Insecurity clause.]—A 
chattel mtge. on a retail merchants’ 
stock-in-trade & fixtures provided that 
if the mtgee. should ‘‘ feel unsafe or 
insecure or deem the goods & chattels 
thereby covered in er of bei 
sold or removed then it shall be lawf 
for him to seize said goods & chattels.”’ 
The mtge. also gave a right to seize on 
any default in pevinent occurring 

simpliciter. It also authorised the 
mtgee. on a seizure being made to sell 
the goods & retain ‘‘ such money as 
may be due’ under the mtgv. plus 
expenses incurred by him; & provided 
that on default in payment the mtgec. 
would become absolute owner of the 
goods in law apart from equity :— 





1 Ch, 606. 


Held: the right to seize because of a 
feeling of insecurity was not dependent 
ppee there being a default in payment 
at the time of the seizure but was a 
power separate from & independent of 
the powers arising on such default,— 
RICHARDS v. HANSON & HANSON, 
(1935) 3 W. W. R. 144; 50 B.C. R. 
245.—CAN. 

sg. Seizure under insecurity clause.)}— 
Insecurity clauses in a chattel mtge. 
are strictly construed & their terms 
must be rigidly complied with. In 
order to avail himself of an insecurity 
clause in a chattel mtze. the mtgee. 
must proceed, not upon an imaginary, 
whimsical or arbitrary belief, but 
upon an honest, sincere belief based on 
reasonable grounds, & if he invokes 
such clause to uphold a seizure he 
must have made the seizure because of 
that belief, & not for any other reason. 
o MEIWOKE wv. City Dairy, Ltn. 
(No. 2), {1922} 2 W. W. R. 398; 40 
Man. L. ve 4€5.—CAN. 


PART Vil. SieT. 2, SUB-SECT. 2.—B. 

d i. Procwdings to cancel prin- 
cipal security.) — Where it was tho 
intention that a breach of agreement 
to purchase land should give a right of 
distress undera collateral chatte] mtge. : 
—Held: the right to seize undor the 
wtgo. was not curtailed by reason of 

roceedings to cance) the agreement.—— 
BOOK v. ORR, [1924] 1 D. L. R. 920; 
1 Ww, WwW. R. 1027.—CAN. 

d ii. —— Principal security satis- 
fied.|}— AMHERST Boot & SHOE Co. ¢. 
CARTER (N. B.) (1922), 70 D. L. KR. 
110.--CA ° 

sp. Exemptions Act, 1920 (c. 51)— 
Extent of exemplion—Not dependent 
on prior dealings with property.J)—A 
chattel mtgor.’s right under Exemp- 
tions Act, 1920 (c. 51), s. 3, to claim 
that certain of the mortgaged chattels 
are exempt from seizure under the 
mtge. does not depend in any way on 
his dealings with the AL be pro- 
perty prior to the seizure. herefore 
where a mtge. covered thirty horses 
the fact that prior to the seizure the 
mtgor. sold n of them did not 
direntitle him to claim four of the 
remaining twenty as exempt; four 
being the number allowed him by said 
Act.—BURROWS v. JOHNSTON (Sask.), 
oe 4D. L. R. 865; [1928} 3 
W. ° R. 337.—CAN. 

so. —— Debtor resident outside 
province.}—The fact that a debtor is 
not se reaident of Saskatchewan does 
pot disentitle him to the benefits of 
Pte eg Act, R. ea - wer Tr 
MCDERMID v. WENZEL (Sask.), 
1D. L. R. 1083; [1929} 1 W yy R. 
780.— CAN. 

sp. Whether seizure amcunts to dis- 
treas.}-—Where there is a legal distress 
it must be exhausted before concurrent 
remedies can be enforced. The seizure 


11 





Trustee v. Tooth, [1934] Ch. 616. 
809. Add. Annotation :—Refd. Re Wait, [1927] 





in question herein, made under a 
chattel mtge. which gave a right to 
distrain as for rent :—J/eld: not to be 
a distress, but an exercise of the other 
provisions of the mtge. authorising 
the seizure & sale of the goods.—Com- 
MERCIAL FINANCE CoRPN., LTp. v, 
WILs0Nn, [1931] 2 W. W. Rh. 578; 3 
D. L. R. 601.—CAN, 

sq. Necessity for scizure by sheriff— 
Distress Act, hk. S. S., 1940, 8. §— 
What amounts to “ chattel mortgage.’’|-— 
A document which although in form 
an absolute bill of sale is in reality 
& mtge. Is a “chattel mtge.”’ within 
sect. 6 (1) of Distross Act, BR. S. 8., 
1930, which provides that no chattels 
covered by a chattel mtge. shall. be 
seized or sold except by the sheriff 
or a person authorised by him, & also 
within sect. 3 of Exemptions Act, 
R. S. 8., 1930, which provides tho right 
to set up a claim of exemption in the 
case of a seizure under a chattel mtge.-— 
DRIEDGER v. SCHMIDT, [1931] 3 
W. W. R. 514.--OAN. 


sv. Grantce takes subject to existing 
execution.|}—A bargainee in a bill of 
sale or a chattel mtgee. must take 
subject to any execution against the 
bargainor or mtgor. in the sheriff's 
hands, at the date of exccution of the 
bill of sale or chattel mtge., with or 
without notice thereof & whether or 
not a seizure has been made.-— 
MUTUAL FINANCE CORPN., LTD. », 
GANLEY, [1934] O. R. 1; 1D. Ll. BR, 
451,—CAN. 


PART VII. SECT. 2, SUB-SECT. 2.—C. 

785 fi. ——- Rights of creditors.|\— 
Re BERRINGER, [1930] 1 D. L. R. 882; 
11 C. B. R. 221.—CAN. 


PART VII. SECT. 2, SUB-SECT. 8. 


yi. -—— —— ~——.]-—-KNIGNT v. 
T. S. PaTTILio Co., ([1927] 3 D. L. R. 
13 : 59 N. 8. R. 857.—~OAN. 


y ii. —— Deduction of expenses of 
hig nat sheik ite Yt a ee Ov. 
9. Cc ENNAN ® e r) ° > e 
294.—-CAN. 

sq. Necesstly lo obtain leave of court 
—Jurtadiction of court on applicalion 
—RUDDER wv. LUNDIN, Ke ExtTra- 
JUDICIAL SEIZURES Act, [1922] 2 
Le WwW. R. 974; 67 D. L. R. 657.— 





ar. For mortgagee to bid at sale.) 
—-STEWART tv. COCCIOLONE, [1930] 3 
W. Ww. R. 141 : 4 D. L. R. 876.—CAN. 


sw. Title to goods not paeing to 
grantor until paid for—Not to r- 
chaser.}—-The purchaser under a bill of 
sale of chattels made from lumber who 
has notice that the title to the lumber 
would not pass until paid for must 
account to the seller of the lumber,— 
FIDELITY LUMBER Oo. v. Roots, [1934] 
ane L. R. 158; 48 B. O. R. 429.—- 


Cases 824—846. 
824. Add. Annotation :—Refd. Halifax Building 
8380a. 


802 ili, —-— i 
802 iv. 


Society v. Keighley, [1981] 2 K. B. 248. 

-J—In June, 1921, a bill of sale, 
which was duly registered, was given to 
secure £400 with interest at 24 per cent. per 
annum. An agreement was afterwards made 
by which the present claimant agreed with 
the grantor of the bill of sale to pay to the 
grantee £450 then owing thereon & to lend 
to the grantor a further sum of £550 upon 
having the payment of these sums, making 
together £1,000 with interest thereon, secured 
by a transfer of the £450 then owing on the 
bill of sale & the securities for the same. 
Subsequently, in Nov. 1921, a deed was 
made between the parties to the bill of sale & 
claimant, by which, in pursuance of the agree- 
ment & in consideration of £450 then paid to 
the grantee of the bill of sale Dy claimant, 
the grantee assigned to claimant the principal 
& interest secured by the bill of sale & all 
securities therefor, & the grantee also at the 
request of the grantor assigned to claimant 
the goods comprised in the bill of sale free 
from all equity of redemption under the bill 
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of sale, but subject to a proviso for redemp- 
tion in the deed, & the grantor covenanted 
with claimant to pay to her on a specified 
date the £1,000 with interest at 6 per cent. 
per annum. The latter deed was not regis- 
tered as a bill of sale under the Bills of Sale 
Acts :—Held: the deed was not a “ transfer 
or assignment ”’ of the registered bill of sale 
within 1878 Act, s. 10, but was a new bill of 
sale which itself required to be registered &, 
therefore, claimant was not entitled to rely 
upon the registered bill of sale as assignee 
thereof.— MARSHALL & SNELGROVE, LTD. v. 
GoweERr, [1923] 1 K. B. 356; 92 L. J. K. B. 
ae 128 L. T. 829; (1923] B. & C.R. 81, 


Add. Annotation :—Consd. Marshall & Snel- 
grove v. Gower, [1923] 1 K. B. 356. 


837. Add. Annotation :—Refd. Re Tooth, Ex p. 


846. 


Trustee v. Tooth, [1934] Ch. 616. 


Add. Annotations :—Refd. Performing Right 
Soc. v. London Theatre of Varieties, [1924] 
A. C. 1; Re Wait, [1927] 1 Ch. 606; Ditcham 
v. Miller (1931), 100 L. J. P. ©. 177. 





PART VIL, SECT. 2, SUB-SEOCT. 4.— 
A. (b). 





——.J—KING v 








.}—Where a trader 


a good title at law far value & without 
notice of the speci 
Crown’s security, the legal title pre- 
vailed over the equitable title: & 
deft.’3 knowledge of the existence of 
the former bill of sale did not. amount 


provision in the 


of an assessment due the Board. 
Mtgees. of the property under a prior 
mtge. claimed the goods so seized. 
On an issue directed to determine 
whether the goods were thore of the 
Board as against the mtgees., the judge 


gives a chattel mtge. upon his stock-in- 
trade & it is sbown either hy the express 
termns of the mtge., or by necessary 
implication, that the intention of the 
arties ia that the mtgor. shall remait. 
fa ossession of the stook-in-trade 
mortgaged, & carry on business there- 
with in the ordinary course of trade, 
a purchaser from him of any of the 
mortgaged goods, bond fide, & in the 
ordinary course of business, will obtain 
title to such goods freed from the 
mtge.; but if the mtge. on its true 
construction dves not contemplate 
that the mtgor. is to be at liberty to 
dispose of the mortgaged goods in the 
ordinary course of his trade, a pur- 
obaser of such mortgaged goods wil) 
hold the same subject to the mtge.— 
SABKATOHEWAN CO-OPERATIVE KELE- 
VATOR Co., LTD. v. CANADIAN PACIFIO 
Ry. Co., (1924) 3 D. L. R. 625; 2 
W. WwW. Kh. 910.—CAN. 

q i. —-— -——.]—GRAVES v. WAS- 
KESIU MiLis, LTnp., [1934] 2 W. W. Rh. 
529.—OAN. 

ri. Prior morigage.}-—The pur- 
chaser from a mtgor. in good faith 
of movables mortgaged without 
possession takes them frec from the 
mtgee.’s lion.—BACKER, KIORASANCER 
v. AHMED EsmMain JAMAL (1927), 
I. L. R. 5 Ran. 633.—IND. 

807 il a. .]}—A second 
chatte] mtge. made in good faith, & 
for valuable consideration, takes 
priority over a prior unfiled chattel 
mtge., even if the second mtgee. has 
actual notice of the prior mtge.— 
Rory v. KREOKER (1892), 8 Man. L. R. 
230.—CAN. 

810 ia. ——— By dill of sale.}—D, 
executed a bill of ante, duly registered, 
assigning to the Crown (inter alia) all 
after-acquired chattels. D. gsubre- 
quently executed in favour of deft. 
another bill of sale over ce farm 
implements acquired since the first 
bill of sale. Upon the sale of these 
implements the Orown ociaimed the 

roceeds on the ground that upon 
Pheir acquisition they became subject 
to the security of the Crown. Deft. 
was aware that the Crown held a 
chattel security, but believed it cam- 
wrised other chattels ‘than those con- 

{ned in hia security :—Held: the 
title aoquired by the Crown was 
equitable only, & aince deft. acquired 

















tv constructive notice of ite contents.— 

v. CANTERBURY FARMERS Co- 
OPERATIVE Assocn., LTpD., [1924] 
N. Z. L. R. 513.—N.Z. 


sd. Bankrunicy of grantor—Bill re- 
newed owing to mistake after bankruptcy.) 
-——-A ronowal of a chattel mtge. per- 
mitted, owing to honest mistake, after 
BE of the mtgor. intervened, is a 
valid security against mtgor.’s trustee 
in bkpey.—lte DAINTY CONFECTIONS, 
LTp., CANADIAN CREDIT MEN’S TRUST 
ASSOCN. ¥. HOPPER, [1937] 1 D. L. R. 
249.—-CAN. 


PART VII. SECT. 2, SUB-SECT. 4.—B. 


r i, Title of chattel morigagees 
not derived from ‘‘ tenant’ within 
Distress Act, R. S. A., 1922 (ec. 97), 
8. 5—Mortgagees protected from dis- 
tress.}—-CRYSTALL v. OLSEN (Alta.), 
(1927]3 D. L. R. 85; (192732 W. W.R. 
35.—OAN. 

814 ii. —— After removal of goods by 
grantor.jJ—Deft. leased a house to P., 
who gave a bill of sale of goods to pjtf. 
& received from him a lease of the 
goods for two yoars. Before a quarter’s 
rent came due, P. moved the goods off 
the premises; deft. followed them & 
distrained for the rent; pltf. gave 
notice that he was owner of the goods 
& forbade the sale, but deft., bellevin 
the bill of sale to be fraudulent, sol 
the goods under the distress :—Held : 
deft. was Hable.—-PIpGEON v. MILLIGAN 
(1871), N. B. Dig. 282.—CAN. 


PART VII. SECT. 2, SUB-SECT. 4,—C. 


819 fil. Irrigation district— 
Postponed to mortgagee to secure price 
of seed gratn.}—-By  virt 








ue of the 
amendment of 1923 (oc. 26), to Bills of 
Sale Act, the rights of a mtgee. under 
a chattel mtge. given to secure the 
price of seed n are superior to those 
of an irrigation district resting on a 
distress levied on the mortgaged crop 
for arrears of rates due by the mtgee.— 
GuELPH & ONTARIO INVESTMENT 
& Savines Sociery v. BOARD oF 
TRUSTEES OF LETHBRIDGE NORTHERN 
IRRIGATION DISTRICT, (1925) 4 D. L. R. 





819 iv. Assessment of Work- 
men’s Compe ton Board.) — The 
Workmen’s Compensation Board seized 


chattels under execution for the amount 
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decided in favour of the mtgees. & 
the Board appealed :—Held: appeal 
should be allowed.—WoORKMEN’S CoM- 
PENBATION BOARD », Sumas Om & 
Gas Co., Ltp., [1933] 2 W. W. R. 
aA ; 8D. L. R. 489; 47 B.C. R. 12.— 


PART VII. SECT. 2, SUB-SECT. 5. 


sp. Z’o suc—Debt repayable on de- 
mand—Whether demand necessary. )J— 
Under a mtge. payable on demand 
where the debt is a present one the 
mtgee. may sue the mtgor. forthwith 
without first making demand upon him. 
Under a chattel security providing for 
the repayment of a 8 ** upon 
demand *’ & importing the covenants, 
powers, provisions, agreements & con- 
ditions which by virtue of Chattels 
‘l'ransfer Act, 1924, are to be implied 
in instruments by way of security, a 
demand by notice in writing is neces- 
sary, & the covenant to pay “ upon 
demand ”’ imports a covenant not to 
sue except after demand.—Brown »v. 
AIMERS, [1934] N. Z L. 414; 
G. L. R. 359.—N.Z. 


a f, -]J—In order for an 
assignee of a chattel mntge. to recover 
the debt secured thereby in an action 
by him alone against wtgor.. hie 
assignment must be absolute & in 
writing & notice thereof in‘ writing 
must have been given to mtgor.— 
BELLEMARE v. GAMACHE, [1921] 2 
W. W. R. 564.—CAN. 

bi. ——-.}—The assignee of a bill of 
sale & lien notee, which are in effect a 
chatte] mtge., can stand in no better 

osition than the original holder 
hereof, & must hold the same subject 
to existing equities, & he ts liable in 
damages for any unwarranted sale b 
him of the chattels covered by the b 
of sale & lien notes.—ScotTr ». Moosr 
Jaw Morors, LTp. & J. Hanna, LTo., 
(1924) 4 D. L. R. 2793; 2 W.W.R., 
1234.—CAN. 

b fi. .}—TRADERS TRuST Co. v. 
CRAWFORD, [1926] 1 D. L. R. 1167; 58 
O. L. R. 381.—CAN. 


PART VII. SECT. 4, 


i. Chatiels taken by mortgagee. 
—TINANT ©. SIMON (1922), 67 D. L. ay 
773.—CAN. 
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67. Add. Annotation :—Refd. R. v. Bernhard, ; 155a. 
[1938] 2 K. B. 264. 

70. Add. Annotation :—Refd. KR. uv. Bernhard, 
(1938] 2 K. B. 264. 

119a. --—- Warden of fleet—Pleading.]|—-Huaains 


818. 


317. 


413. 


456. 


536. 


Vol. VIL. Cases 67—604a. 


BONDS. 
: Part I11_—Validity. 


v. BAMBRIDGE (1740), Willes, 241; 125 H.R. 
1152. 


.|--If a bond to secure an annuity 
contain a recital of the payment of the con- 
sideration, & the annuity has been paid for 
several years, the actual payment of the 
consideration will be presumed, though there 
be no receipt indorsed, & though the sub- 
scribing witness have no recollection of the 
subject.—-HasLaM v. DiG@utes (1824), 1 
O. & P. 398; 171 H. R. 1247, N. P. 





Part IV.—Execution. 


194. Add. Annotation :—Consd. Bremer Oeltransport G.m.B.H. v. Drewry, [1933] 1 K. B. 753. 


Part V.—Interpretation. 


269. Add. 4nnotalion :—Generally, Refd. Eshelby v. Federated European Bank, Ltd. (1931), 
146 L. T. 336. 


Part VI.—Operation and Incidents. 


After this case add :— 

.}—See, now, Law of Property Act, 1925 
(c. 20), s. 80 (1). 

Add. Annotations :—Apld. Lawrence v. Hayes, 
[1927] 2 K. B. 111. Refd. Tlumpbery v. 
Wilson (1929), 141 L. T. 469. 





. 


338. 


357. 


Part Vil.—Performance or 


Add. Citation :—sub Moorwoop  v. 


DickEns, 3 Bulst. 148. 


Add, Citation :—sub nom. 
Dictron, | Roll. Rep. 296. 


Citations :—For ‘‘ BRown’s CASE (1550), Benl. 


nom. 


FOREWOOD § v. 


O47. 


After this case add <---- 


ae now, Law of Property Act, 1925 
c. 20), 8. 81. 


Add. Annotation: 
[1988] ALC. 156, 





~Dbtd. Greer v. Kettle, 


Breach of Condition. 


8; Ben. & DP. 85; 73 H.R. 937,” read 
‘* BROWN’sS CASE (1500), cited Bent. 8; Ben. 
& D. 35; 73 E.R. $37.” 

Add. Annotation :—Refd. Cantiere Navale 
Triestina v. Russian Soviet Naptha Export 
Agency, [1925] 2 Ix. B. 172. 


Part Vill_——-Amount Recoverable on Breach of Condition. 


569. Add. Annotation :—Refd. Campbell v. Pollak, 











-J—-A joint & several bond was 


[1927] A. C. 732. 


PART III. SECT. 3, SUB-SECT. 11. 

sa. Loan to infant secured by simple 
bond-—Subsequent bond to cover same 
loan after majority attained, }—Where 
& minor borrowed a sum of money, 
executing a simple bond for it, & after 
attaining majority executed a second 
bond in respect of tho original loan 
plus interest thereon :—Held: a suit 
upon the second bond was not main- 
tainable, as that bond was without 
consideration & did not come under 
ndian Contract Act, 8s. 25 (2).— 
SuRAJ NaRAIN v. SUKHU ABIR (1928), 
I. L. R. 51 All. 164.—IND. 


PART III. SECT. 38, SUB-SECT. 13. 
sb. Penalty bond—Omission of penal 
sum in obligatory clause.}—Held: this 
omission did not render the bond 
uncertain & ineffectual.—GREAT WEST 
LIFE ASSURANCE Co. v. CAMPBELL 
(Man.), {1928] 1 D. L. R. 263; 37 Man. 





amas 


— 


PART VII. SECT. 1, SUB-SECT. 1. 
366 fi. -—— On both obligors.}---Held : 
not necessary.—-FORTUNE v. COOKBURN 
(1863), 22 U. OC. R. 359.—CAN. 


PART VII. SECT. 2, SUB-SECT. 3. 

li, —-— Delivery at specified destina- 
tion—-Failure to’re-land in Canada.)— 
R. v. VANCOUVER BREWERIES, LTD., 
{1928} 4 D. L. HK. 881 --CAN. 

1 ii. Sp -——-, J—R. v. FIDELITY 
INSURANCE Co., (1928] 4 D. L. R. 965. 
—CAN. 

PART VII. SECT. 2, SUB-SECT. 5. 

1 i. S hasisager of evra dealer 
ifetime of obligor obligee. }—-BURN- 
fet v. AMA (1872), 2 U. CG R. 

91.—CAN. 
: so. Z'o pay over half purchase-money 
on sule of land—Death of obligor & 
obligee before sale—Bond not charge on 
land.|}—J., the owner of certain land, 
executed a bond, which waa registered, 
whereby, for himself, his heirs, exors. | 
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conditioned for paymentofthe principal money 


or administrators, hc sovenanted that, 
on his effecting a sale of the land, which, 
howevor, was to be entirely at his 
option, he would pay A. half the 
pues ahy nOUey He died = without 

aving offected a sale; & subsequently 
A. died. J. by bis will devined the 
land to I. for Ufe with remainder In 
feo to L. & they both jofned in an 
agreement to sell to D. :—/J/Jeld : with- 
out deciding whether the bond was in 
force as between J. & A.’s representa- 
tives, it did not constitute a charge on 
the land the Hability thereunder being 
merely of a personal character.-—Re 
EaGan & Dawson (1909), 18 O. L. R. 
638; 13 O. W. R. 694.—CAN. 


PART VIII. SECT, 3. 
qi. Conveyunce of land— Failure 
to obtain title.|\—Held; the damages 
were not confined to the purchase- 
money paid & interest.—-PLomrer v. 
Santon (1858), 16 U. GC. R. 226.--- 





Cases 604a—953. 


after six months’ notice, & in the meantime 
for payment of interest on the usual quarter 
days. Default having been made in pay- 
ment of one quarter’s interest, as it was said, 
through inadvertence, the obligee gave notice 
to pay the principal, & the next day brought 
actions on the bond against the several 
obligors :—Held: the ct. had no power to 
, Stay the proceedings on payment of the 
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interest due & costs.—WHEELHOUSE v. 
LADBROOKE (1858), 3 H. & N. 291; 27 
L. J. Ex. 807; 81 L. T. O. 8. 104; 4 Jur. 
N. 8. 417; 157 E. R. _ 481. 


621. Add. Annotation :—Refd. Mussen v. Van 
Dieman’s Land Co., [1938] Ch. 258. 


628. Annotation :—Consd. Latter v. Colwill, [1937] 
1 All E. R. 442. 


Part IX.—Assignment. 


680. 
[1926] Ch. 191. 


Add. Annotation :—Apld. Re asa Life Assce., 


691. Add. Annotation :—Refd. Republica de Guate- 
mala v. Nunez, [1927] 1 K. B. 669, 


Part X.—Discharge. 


695. Add. Annotation :—As to (1) Refd. Berry v. 


Berry, [1929] 2 K. B. 316. 


700. Add. Citation :—Cited 6 Oo. Rep. 44b. 
Add. Annolation :—Refd. Ene’s Case (1627), 
Litt. 58. 

701a. S. P. ENR’s Case (1627), Litt. 58; - 124 

’ BK. R. 135. 


712. Add. Annotation :—Refd. Allen v. 
- Bank of Canada (1925), 41 T. L. R. 625. 


749. 


Royal 


Add. Annotation :—Refd. Provident Accident 


& White Cross Insurance Co. v. Dahne & 
White, [1937] 2 All E. R. 255. 


| 751. Add. Annotation :—Refd. Howard v. Odhams 


Press, Ltd., [1937] 2 All E. R. 509. 

770. Add. Annotation :—Consd. Koch v. Dicks, 
[1933] 1 K. B. 307. 

796a. ——— Payment by one—Whether co-obligor 
released.]—Assignment of bond to co-obligor, 
who pays it, is of 10 use.—WOFFINGTON v. 
SPARKS (1754), 2 Ves. Sen. 569: 28 B. RB. 363. 

808. Add. Annotation:—Refd. Freshwater v. 
Bulmer Rayon Co., [1933] Ch. 162. 


2 nN Re ore eee ete 


Part Xll—dActions on Bonds. 





827. Add. Annotation :—Refd. Jenkins v. Deane | 947a. —-—- ——-.|—-CANNEL v. BUCKLE (1724), 2 
(1933), 103 L. J. K. B. 250. P. Wms. 243; 2 Eq. Cas. Abr. 23; 24 BE. R. 
828. Add. Annotation :—Consd. Way v. Bishop, 715, L. O. 
[1928] Ch. 647. Annotations :—Reld. Harvey 23 Ashley (1748), 3 ASeangas 
; ° ; ’ en, r. 0 adogan 
ee 1089), 108 Le Je IC Be 250. | REE Re 88 arto ae Cee 
848. Add. Annotation :—Retd. Hay v. Carter, | % Moore, Field v. Brown (1855), 7 De G. M. & G. 6 
OO eu 950a. ——.]—-WATKYNS v. WATKYNS (1740), 2 
850. Add. Annotation :—Refd. Hay v. Carter, R. 46 
[1935] Ch. 397 Atk. 96; 26 B. 0. 
858. Add. Annotation :—Refd. Hay v. Carter, | 4’7gilaiign ‘eld. Sleoch ». Thorington (1784), 9 Von 
[19385] Ch. 397. . 
888. Add. Annotation :—Refd. Bremer Oeltrans- | 953. Add. Annolation :—Refd. Davey v. Robinson, 
port G.m.B.H. v. Drewry, [1933] 1 K. B. 753. [1923] 1 K. B. 563. 
PART XII. SECT. 2 acetic: be at oe trial, & snot ar on ey oe Of fulftment of condition of 
860 fil. Bond appeal.— WESTERN OMINION INVEST NSOLIDA ISTILLERIES 
Bianiware Vadaent cevnoe he ab: MENT Co. oe (1925) 4 Lrp. v. R. (1931) 8. C. R. 283; 2 


tained in an action on a bond in a 
penal sum Fusraniecing the payment 
of a smal sUM.-—-WESTERN Do- 
MINION INVESTMENT Co. ¢. MCMILLAN, di. 
(1925) 1 W. W. R. 566.—CAN. 


PART XII. SECT. 3, SUB-SECT. 3. 


am. Krtension of time for payment tn 
consideration of Atgher rate of interest. }— 
Held: the proper time for applying to 
amend in order to raise the above 
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PART XII. SECT. 6. 


Alternative pleas of payment 
& denial of execution.}—The plea of 
payment will not amount to an 
admission of the bond, & 

relieve pltf. from the necesal 
roving the alleged aa of the bond.— 


UHAMMAD ZaFAR ZAHUR 
(1926), I. L. R. 49 wXth 78.— IND. 


PART XII. SEOT. 8. 
ai.— At instance pious obligee of 
earlier bond-—OblL property at i 
sufficient to satisfy fone bonda. }— 
there was no equity to restrain 
ek on the judgment obtain by 
e@ 0 


ligee of tbe second bond.— 
NEWENHAM ©. MOUNTCASHEL (1872), 
19 Gr. 530.—-CAN. 


will not 


ty of 
Hvusain 


Vol. VIL. Cases 8—114, 


BOUNDARIES, FENCES AND PARTY-WALLS. 


10. 


89. 


94. 





PART I. SECT. 1, SUB-SECT. 1. 


of. .J—A grant of land to within 
one chain of a river, means to within 
ono chain of the edge of the river, not 
of the top of the bank.—STANTON v. 


sa. Boundary in plan running tn 
straight line— Deviati-n for convenience. } 
—Lands owned by pitt. & deft. were 
described as bounded in the one case 
on the north & in vhe other on the 
south side of the ‘‘ C. Rd.’® The road 
in the original grant & tbe plan attached 
thereto, was shown to run in a straight 
line betweon the lands of the two 
opposite proprietors. The line as 
laid out ran pues a deep gully & 
for convenience the road at that 
point was directed to one side, returning 
to the described straight line further 
one :—Held: the ne as shown upon 
the plan controlled the line by which 
the parties bounding upon the road 
had held.—BANKS v. EALA, [1928] 
He L. R. 459; 59 N. 8. R. 503.— 





PART I. SECT. 1, SUB-SECT. 2.—A. 


m (p. 264) {. ———.]}——-PItgRS v. WHIT- 
ING, {1923} 3 D. L. R. 879.—CAN. 


(p. 264) i. —— — —.])—KINGSToNn 
IGHLAND (1920), 47 N. B. R. 324.— 


o. H 
CAN 

(p. 264) fi. S. P. RANEEN vo. MEL- 
Liga (1922), 70 D. L. R. 327.—CAN. 

q (p. 264) Ege ee hoa 
R., who held a licence from the Govern- 
ment to cut timber on Crown lands, 
claimed that S., licencee of the adjoining 
lot, was cutting timber on his grant, 
& replovied logs alleged to be so cut 
by 3S. The replevin sult was settled by 
an agreement between the parties to 
leave the matter to surveyors to 
establish the line betweon the two 
lota, the agreement providing that the 
lines of the land held under the licence 
of R. should be surveyed & established 
by named surveyors & the stumps 
counted, etc. :—Held under this 
agreement the surveyors were bound 
to make a formal] survey, & could not 
take a line run by one of them at a 
former time as the said boundary line. 
—SNOWBALL 0. RITOHIE (N. B.) (1888), 
14 8. C. R, 741.—CAN. 

b (p. 264) i. —— ——.}+—A.-G. 
ee OntTaRio v. BooTrs (1923), 53 


L. R. 874.—CAN. 
d (p. 264) 1. Conventional line.} 








—CROWLEY v. FEENEY (1933), 5 
M. P. R. 2t8.—CAN. 
{ (p. 265) i. ——~ ———-.}-Where 


adjoining owners erroneously assume 
that a certain line ia the boundary 
between their provertics & concur in 
the erection of a fence thereen, but 
neither has made any representations 


Part |.—Boundaries. 


8. Add. Citation :-—109 L. T. 820. 

Add. Annotation :—Generally, Refd. Re Boun- 
dary between Canada & Newfoundland in 
Labrador Peninsula (1927), 137 L. T. 187. 
Add. Annotation :—Refd. Ke Boundary be- 
tween Canada & Newfoundland in Labrador 
Peninsula (1927), 137 L. T. 187. 

Add. Annotations :—Consd. Brighton & Hove 
General Gas Co. v. Hove Bungalows, [1924] 


241. 


97. Add. 


369. 


647. 


to the other & said concurrence is not 
the settlement of a dispute as to the 
boundary, the line so adopted is not 
binding on either owner when the error 
is discovered. — Lrs SOEURS DE 
MISERICORDE v. TELLIER, [1932] 2 
W. W. R. 357; 40 Man. L. R. 351.— 
CAN. 

sb. Fence dividing cleared portions 
of adjoining lots— Whether uncleared 
orttons divisible by continuation of 
ine of fence.) —Pitf. & deft. occu- 
die adjoining lots for twenty years 
y a line & fence extending from 
the front through the cleared land. 
Semble: that, in the absence of any 
actual poreewen beyond the clearing, 
it must be considered that the pos- 
session from thence to the rear of the 
lot was intended to be a continuation 
of the line in the front.—BELYEA v. 
BELYRA (1857), 3 All. 588.—CAN. 


FART I. SECT. 1, SUB-SECT. 3. 


6. Cp. 266) i. ——,]—A 
concessi. 2 or base line had been run 
& posts dar erret on it upon an original 
survey, but the question was, how the 
side line of a lo’ was to be ascertained : 
—Held: the distance between the 
two nearest ascertaincd monuments 
on the base line should be measured & 
divided proportionately between the 
lots, making due allowance for roads, 
& the side Hne required shonld be run 
from the angle of the lot 80 ascertained. 
—CULP v. CULP (1857), 6 C. P. 466.— 








r (p. 267) 1. ——— —~—— Where mound 
missing.]—KAJNER v. Kovacz, [1922] 
3W. W. R. 102; 68 D. L. R. 793 
CAN. 
vr (p. 267) tl. —— : 
Held: evidence of the oristenco & 
location at one time of a certain mound, 
according to the rules governing sur- 
voys, was & proper way of establishing 
the boundary line.—CAIN v. COPELAND, 
(1922) 2 W. W. R. 1025; 67 D. L. R. 
581: 15 Sask. L. R. 529.—CAN. 


r (p. 267) ili. ———- —— Where 





oats 


destroyed by ¢.)——-BARRY wv. Dks- 
ROSIEKS (1908), 14 B. C. R. 126; 9 
Ww. L. R. 633.—CAN. 

vr (p. 267) ly. —— —-—.]—ARTLEY 
§323.—CAN. 

r (p. 267) v. ——— —--— Point of com- 


.—Hoover vv. SABOURIN 
(1874), 21 Gr. 333.—OAN. 

t (p. 267) 1. —— When overplus 
apportioned.|—Whore three lots faced 
upon a certain etreet, & upon & survey 
being made it was found that there was 


‘more land upon the ground than was 


shown upon the plan, & the question 
arising as to whether this overplus 
of land should be added to’one lot or 
apportioned between the three :— 


15 


Annotation :—Refd. 
Hydraulic Hoist Co. (1931), 100 L. J. K. B. 


1 Ch. 372. Refd. Secretary of State for India 
in Council v. Fourcar & Co. (1934), 50 T. L. R. 


Mayhead iv. 


114. Add. Annotation :—Refd. Hanscombe v. Bed- 
fordshire County Council, [1938] 3 All E. R. 





Held: the crucial question boing the 
location of the north-east angle of one 
lot, & that point being ascertainable 
by measurement from the true & 
unalterablo lines upon the plan in 
accordance with Surveyors Act, 
R. a. O., 1927, 8. 12 (1), the principle 
of apportionment introduced y 
sect. 12 (3) had no application, as the 
sub-sect. only applies where the 
original stakes defining the angles of 
& lot cannot be found or thelr position 
eo aceory established.—MARTIN v. 
KELLOG, (1932] O. R. 274; 2D. L. R. 
aA affd., (1932) 4 D. L. R. 617.—: 





t(D. 267) ight to show true 
boundaries.}—Partics adjoining a right 
of way are not estopped from show- 


ing the true boundaries by an incor- 
rect survey.—SISTERS OF MERCY 2. 
a 11932) 3 Db L. R. 715.— 
w (p. 269) 1. ——- Survey not con- 
O. It. 591.-——-CAN. 
so. Jfonuments —-~ Where laced — 


Whether position selected conclusive. }— 
Monuments placed in compliance with 
R. 8. O. 1877, co. 146, 8A. BA. 35, 36 & 
37, must be placed at the true corners 
overning points, or off-sets, or at the 
rue onds of concession Hnos, & there 
is nothing in those sections making a 
survey thereunder or the placing of Ene 
monuments coneclnsive, whether rigbt 
or wrong, & evidence may be received 
in contradiction.—R. 5. OORnY (1892), 

21 QO. Rt. 591.—CAN. 
the 


#6, -—-——-, }— Fl eld ¢ 
intention of sect. 26 of Saskatchewan 
Surveys Act, 1924, which made sects. 
56, 58, & 60-67 of Dominion Lands 
Surveys Act, 1908, c. 21 (Dom.), 
applicable to all lands, in the province 
which were originally Dominion lands, 
was to adopt the provisions of those 
sects. for the purpose of all matters 
falling within the jurisdiction of the 
province with respect to such Janda, & 
hat, therefore, the area of each of 
the quarter sections in question was 
deterinined by reference to the monu- 
ments on the ground.—- KRISTIANSEN v. 
SILVERSON (Sausk.), [1929] 4 D. L. BR. 
252; 3 W. W.R. 322; revg., [1929] 1 
W. Ww. R. 256.—CAN. 


"g- Removal of boundary post—Form 
of tnformation.}—An information for 
removing a post lawfully placed by a 
land surveyor to mark the angle of 
a lot must coutain the word “ wil- 
fully.’”—lt. vw. isn, Hr p. SoBey 
(1932), 4 M. P. R. 390.—CAN. 


PART I. SECT. 1, 8UB-SECT. 4.—C. 


sl. Decision of jury on view——Finality 
of.]-—-COUTURIER v. OUELLETTE (1933), 
6M. P. R. 352.—CAN. 
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Cases 130—171a. 
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Part |l.——Fences. 


130. Add. Annotation :—Refd. Symons v. Southern 


Ry. Co. (1935), 153 L. T. 98. 


1387a. Danger created by highway authority—Road 


138. 


1389. 


143. 


145. 


146. 


148. 


154a. Spiked fron fence—On bank.]—Held: 


155. 


level raised—Adjoining owner not liable to 
fence.}—Where a danger has been created on 
a highway by something done on the highway 
& not by anything done on the adjoining 
land, the owner of the adjoining land is not 
bound to make any alteration on or to his 
land to do away with that danger. Thus, 
where, in consequence of a highway having 
been made up by a highway authority, the 
level of the adjoining land, which is unfenced, 
has been lowered so as to cause a dangerous 
drop from the edge or kerb of the recon- 
structed highway, & a pedestrian slips down 
from the highway on to the adjoining land & 
is thereby injured, the owner of the adjoining 
land is not liable, but the highway authority 
is.—NICHOLSON v. SOUTHERN Ry. Co. & 
Sutton & CHEAM URBAN DIstTRICT COUNCIL, 
[1935] 1 K. B. 668; 104 L. J. K. B. 265;- 
162 L. T. 8349; 99 J. P. 141; 51 T. L. R.’ 
216; 79 Sol. Jo. 87; 33 L. G. R. 140. ' 


Add. Annotations :—Consd. Reigate Corpn. v. 
Surrey County Council, [1928] Ch. 359. 
Refd. Nicholson v. Southern Ry. Co. & Sutton 
- are Urban District Council, [1935] 1 


Add. Annotations :—Refd. Bottomley v. Ban- 
nister (1931), 101 L. J. K. B. 46; Nicholson 
v. Southern Ry. Co. & Sutton & Cheam 
Urban District Council, [1935] 1 K. B. 588; 
Shirvell v. Hackwood LUstates Co., [1938] 
2 All H.R. 1. 

Add. Annotation :—Refd. Nicholson  v. 


Southern Ry. Co. & Sutton & Cheam Urban 
District Council, [1935] 1 K. B. 558. 


Add. Annotations :—As to (1) Apld. Noble v. 
Harrison, [1926] 2 K. B. 3382; Wilkins v. 
Leighton, {1932} 2 Ch. 106. Consd. Liddle v. 
North Riding of Yorkshire County Council, 
[1934] 2 K. B. 101. Refd. Ilford U. C. v. 
Beal, [1925] 1 K. B. 671; St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 


Add. Annotation :—Refd. Glasgow Corpn. v. 
Taylor, [1922] 1 A. C. 44. 


Add. Annotation :—Distd. Sack v. 


Jones, 
[1925] Ch. 2365. 


not 
& nuisance.—GIBSON v. PLUMSTEAD BURIAL 
Boarp (1897), 18 T. L. R. 273, 0. A. 


Add. Annotations :—Consd. Bromley v. Mer- 
cer, [1922]2 K. B. 126. Refd. Glasgow Corpn. 
v. Taylor, [1922] 1 A. C. 44; Donovan v. 





157, 


158. 


159. 


163. 


168. 


169. 
171. 


171a. 


Union Cartage Co. (1932), 49 T. L. R. 125 ; 
Liddle v. North Riding of Yorkshire County 
Council, [1934] 2 K. B. 101. 

Add. Annotation :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 


Add. Annotation :—Refd. Coleshill »v. Man- 
chester Corpn., [1928] 1 K. B. 776. 
Add. Annotation :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 


Add. Annotations :—Consd. Hardy v. C. L. 
Ry. (1920), 124 L. T. 186; Glasgow Corpn. 
v. Taylor, [1922]1 A. C. 44; Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776; Donovan 
v. Union Cartage Co. (1932), 49 T. L. R. 125 ; 
Coates v. Rawtenstall Borough Council, 
[1937] 3 All FE. R. 602. Refd. Mersey Docks 
& Harbour Board v. Procter, [1923] A. C. 
253; Addie (Collieries) v. Dumbreck, [1929] 
A. C. 358 ; Compania Mexicana De Petraleo 
El Aguila v. Essex Transport & Trading Co. 
(1920), 141 L. T. 106; Sycamore v. Ley 
(1932), 147 L. T. 342; Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2K.B.101; Purkis v. Walthamstow Borough 
Council (1934), 151 L. T. 30; Ellis v. Fulham 
Corpn., [1937] 3 All E. R. 454. 


Add. Annotations :—Consd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. Refd. 
Sutcliffe v. Clients Investment Co., [1924] 2 
K. B. 746. 


Add. Annotation :—Refd. Ilford U. C. v. Beal, 
([1925] 1 K. B. 671. 


Add. Annotations :—Folld. Canvey Island 
Comrs. v. Preedy, [1922] 1 Ch. 179. Consd. 
China Navigation Co. v. A.-G. (1932), 48 
T. L. R. 375 ; Symes & Jaywick Association 
Properties, Ltd. v. Essex Rivers Catchment 
Board, [1936]2 AU E.R.551. Refd. Brighton 
& Hove Gas Co. v. Hove Bungalows (1923), 
88 J. P. 61; Port of London Authority v. 
Canvey Island Comrs. (1931), 101 L. J. Ch. 
63. 








.]-— Pitfs. were incorporated, 
under Canvey Island (Sea Defences) Act, 
1883, for protecting Canvey Island from 
inundation by the sea. They succeeded 
former comrs. appointed by an Act of 1729 
(82 Geo. 3, c. 31), which contained a power 
for these comrs. under s. 13 to erect a new 
sea wall further inward, on giving compensa- 
tion to the owner whose land was taken for 
this purpose. In 1813 the new wall was 
built, & £150 given as compensation to the 
owner of the land taken. Under the Act of 
1883 the property & rights of the former 
comrs. were vested in pltfs. who had power 





PART II. SECT. 1. 


1i. ——.}—BIANCco v. Bangs (1932), 
6 M. P. R. 95.—CAN. 


PART Il. SECT. 2, SUB-SECT. 1.—A. 


af. Park adjoining § rail No 
obligation on municipal ton io 
construct fence. }— RICHARDSON v. CANA- 
DIAN NATIONAL Ry. Ooa., [19237] 2 
D. L. R. 801; 82 Can. Ry. . 411; 
60 O. L. R. 296.—CAN. 


proprietors of 
road i—Held: 


PART II. ade 2, SUB-SECT. 1.— 
. (a). 

135 ii. ——.}—A spurts road crossed 
& stream by a bridge. There was a 
fence between the road & the land 
adjoining it, erected by the AS fats 
of the latter. Ata point immediately 
aajoining the bridge there was a gap, 
15 feet wide, in the fence. A 
edestrian, on a dark night, 

his gap for the road, walked thro 

it & fell into the stream & was drowned. 
In an action of dam against the 
the land adjoining the 
there was no duty on 
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such proprietors to fence a natural, 
as opposed to an artificially created, 
danger on their landa, any such duty, 
where it existed, falling on the road 
authorities, & action accordingly dis- 
missed. MORRISON v. LONDON Mip- 
LAND & SootTriso Rr. C©o., [1929] 
8. C. 1.—S00T. 

sk. Reclaimed marsh lands.|~—It is 
unnecessary to fence reclaimed marsh 
lands bordering on a right of way, on 
which no cattic are kept, as these are 
unenclozed lands within Wire Fence 
Act, R. S. O., 1927.—Van NECE ?. 
VAN NECK, [1937] 4 D. L. R. 731.—CAN. 


215. 


under that Act to hold lands. Pltfs. claimed 
to be owners in possession of the foreshore 
between the new & the old wall. Deft. 
claimed under a conveyance of Apr. 1919 
to be the freeholder in possession of a strip 
of land comprising part of this foreshore, & 
to be entitled as of right to excavate & remove 
shells & other drift even although, as pltfs. 
alleged, it deprived the new wall of protection 
& support, & exposed it to injury by the 
action of wind & water. The greater risk 
to the wall in consequence of deft.’s action 
was established by the evidence. In an 
action by pltfs. to restrain deft. from so 
removing the drift, & from trespassing on 
their land :—Held:; (1) assuming the strip 
in question to be deft.’s freehold, pltfs. were 
still entitled to an injunction restraining 
him from so removing drift from the stri 

as to expose their wall & works & the lands 
protected thereby to greater risk of inunda- 
tions of the sea; (2) pltfs. had established 
their statutory title under the Acts of 1792 
& 1883 to the whole of the land taken & set 
out pursuant to s. 13 of the first Act, & had 
exercised specific acts of ownership over the 
foreshore ;_ the p score ese of pltfs. & of deft. 
being at most doubtful or equivocal the law 
attached possession to the title; deft., 
therefore, was a trespasser, & must be re- 


Vol. Vil.—Boundaries. Cases 171la—240. 


strained from excavating or removi 
shingle, shell or soil from the particular strip 
of foreshore & from other trespassing 
on same.—OANVBEY ISLAND CoMRS. v. PREEDY, 
[1922] 1 Ch. 179; 91 L. J. Ch. 203; 126 L. T. 
445; 86 J. P. 21; 66 Sol. Jo. 182; 20L. G. R. 
125. 


stones, 


Annotation :—Overd. Port of London Authority v. Canvey 
Island Comrs, (1931), 101 L. J. Ch. 63. 


172. 


| 181. 


203. 


204. 
205. 
210. 
213. 


Add. Annotation :—As to (1) Refd. A.-G. & 

Public Trustee v. Woolwich Metropolitan 

B. C. (1929), 93 J. P. 173; Greenwood 

Tileries, Ltd. v. Clapson, [1937] 1 All KE. R. 

765 ; hc & Jaywick Associated Pro- 

by erties, v. Hssex Rivers Catchment 
oard, san, 3 All K. R. 908. 

Add. Annotation :—Refd. Symons v. Southern 

Ry. Co. (1935), 153 L. T. 98. 

After this case add, ‘‘ Power of commis- 

sioners to direct repair of fences, see COMMONS, 

No. 939a.”’ 

Add. Annotation :—Refd. Mersey Docks & 

Harbour Hoard v. Procter, [1923] A. C. 253. 

Add. Annotation :——-Distd. Sack v. Jones, 

[1925] Ch. 235. 

Add. Annotation :—Refd. Greenwood Tileries, 

Ltd. v. Clapson, [1987] 1 All E. Rt. 7665. 

Add. Annotation :-—Refd. Greenwood Tileries, 

Ltd. v. Clapson, [1927] 1 All EK, R. 765. 


Part III.--Party-Walls. 


Before this case add :— 
See, now, Law of Property Act, lout 
8. 38. 


(c. 20), 


228a. Law of Property Act, 1925 (c. 20)—Damazge | 


PART IL. SECT. 2, SUB- SECT. 3. 


to party wall—Action by owner of one half-- | 
Measure of damages.]——Pltf. was by virtue of 
Law of Property Act, 19265 (c. 20), Sched. J, 

Part V, the owner of one half of a party wall 
divided vertically. He brought an action in 


240. 


respect of damage to the wall :—Held: he 
could only recover the damage to that half 
of the wall which was vested in him.— 
APOSTAL v. Simons, [1936] 1 All E. R. 207; 
80 Sol. Jo. 205, C. A. 


Add. Annotations :—-As to (2) Refd. Sack v. 
Jones, [1925] Ch. 235; Brooke v. Bool, [1928] 
2 K. B. 678; Honeywill & Stein, Ltd. v. 
Larkin Bros. (Loendon’s Commercial Photo- 
graphers), Ltd., [1934] 1 K. B. 191. 


pi. Right to interfere with.}—City of 
Victoria Official Map Act, 1880, 
& amending Acts, have reference to 
streets ie ‘— Held : pothing in those 
Acts could justify an interference by 
private individuals with the boundaries 
of a lot held by purchase & 20 years’ 
ossession.—-CROWTHER wv. BEAVEN 
1884), 1 B. C. R. pt. 2, 116.—CAN. 


PART Il. SECT. 2, SUB-SECT. 4. 

r (p. 294) 1. ——— Mareuptal-proof— 

Questic ton of ie —Whether a fence ir or 
i not marsuplal-proof witbin sect. 171 
of Land Acts, 1910-1927, is a question 
of fact for the adjudicating tribuna].— 
R. v. MAGISTRATES’ COURT ty EsMOND, 


Ex p. cea nar (1928} St. R. Qd. 349; 
22 oo . P. 97.—AUS. 
Fr (p. 294) fi Material benefit to 





adjoining lessee — Determination of 
value.}—Lessees of a holding erected 
a fence before Nov. 1, 1924. On 
June 1, 1927, the lessees filed a plaint 
in the ‘magistrate’ a ct., whereby they 
claimed that the fence ‘‘ is of material 
benefit,’’ to deft., an adjoining bolder. 
The m euate determined the benefit 
as from v.1,1924 :—Held : the time 
from which. the magistrate must deter- 
mine the value of the benefit cannot 
be earlier than the date of the plaint 
claiming that benefit under the sect.— 
ng v. POLICE bags pat AT BLACKALL 

& Harr rig Soe Ce , (1928) St. R. Qd. 
174; 22.5. P. 47.—AUS. 


8g. Forest reserve.) — It is no de- 
fence to an action for recovery cf a 
penalty from the owner of stock grazing 
on a forest reserve without a permit, 
that the reserve was not enclosed by 
a “lawful fence ’’ as defined in the 
Fenoe Ordinance.— MINIATER OF IN- 
TERIOR FOR CANADA 0. NEIAON, [1920] 
] WwW, Ww, R. 129.—CAN. 


sl. Duty not to lant trees alongside 
Sence—Meaning of * alongside.’’}—-The 
word ‘‘ alongside ’’ In sect. 26 of Fenc- 
ing Act, 1908, which prohibits a person 
from p ting trees on or alongside 
any boundary line or fence without 
the previous written consent of the 
occupier of the adjoining land, pee 
be construed as ‘“ contiguous o, In 
ita ordinary sone oe ‘touching ’’— 
that boundary 1 or fence, & not in 
its loose sense as meaning ‘“ neigh- 
bouring.”’ dp pererere: young macro- 
carpa trees planted for a epeth of 
about 25 chains parallel to & at a 
distance varying m 2 ft. to 4 ft. 
from the poutdary line or fence were 
held not to have been planted “‘ along- 
side ’’ such boundary Hine or fence.— 
GILBERT v. SAMPSON, [1934] N. Z. 
L. R. 137.—N.Z. 


PART HII. SECT. 1, SUB-SECT. 2. 


so. Duration.}—Where on theerection 
of a building on each of two adjoining 
& separately owned lots, the owners 
agree to plans calling for a party wall 
& the use by each owner of part of the 
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premises of the other & the buildings 
are so cunstructed, the right to such 
use will, in the absence of a refcronce 
to time, be held to continue during 
the existence of the two buildings as 
they were constructed.—SMITH  v. 
CURRY (nas). {1918} 2 W. W. R. 
848; 42 D. L. R. 225.—CAN. 


PART HI. ane thy SUB-SECT. 3.— 

d i. -—--~ Cement wqll causing collanse 
of adjoining wall.|--The building of a 
concrete wall against an adjoining wall 


involves the danger of damage to such 


adjoining wall through lateral pressure 
exerted by the Uquid concrete in 
seeking its own level, enhanced as such 
pECseune is in practical construction 
xy dropping the concrete from a 
height, unless precautions are taken 
by the construction of a properly duly 
wired or otherwise properly fastened 
lumber form to prevent such pressure 
belng communicated to the adjoining 
wall as well as any vibrations that 
may be set up by the drop. He- 
cause sald preventive measures were 
not taken (wires not being Used in the 
lumber forrns) in building deft.’s wall, 
a part of plu 8 adjoining wall gave 
way :—Hel pit’. was entitled to 
damages, although deft. had employed 
architecte of repute & a competent 
independent contractor.—PETER _ v. 
YORKSHIRE PACIFICO SECURITIES. 
Lrp., (393713 W. W.R.49; 7 FL. 2. 
(Can.) 99.—CAN. 


Cases 249 —315a. 


249. 


250. Add. Annotation :—Apld. Sg v. Jones, 
[1925] Ch. 236. 
251. Add. Annotations :—Apld. Sack v. Jones, | 9749, 


Add. Annotations :—Refd. Sack v. Jones, 
[1925] Ch. 235; St. Anne’s Nine Brewery Co. 
v. Roberts (1928), 140 L. T. 


[1925] Ch. 235; Simpson v. Weber (1925), 
133 L. T. 46. Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117; Che By v. Mayfair 
Hotel Co., [1930] i Ch. 18 Liddiard v. 
Waldron, [1933] 2 K. B 


2518. Right of eee lace house. }— 


251b. 


Plitf. &- deft. were the owners of adjoining 
houses, separated by a party-wall, & with 
implied mutual rights of support. Plt£ 
alleged that owing to lack of repair & under- 
pinning deft.’s house was subsiding, dragging 
the party- -wall over, & thereby damaging 
pltf.’s house :—Held: pltf.’s allegations had 
not been substantiated by the evidence. 
Semble: even if they had been substantiated 
pltf. would have had no cause of action.— 
SACK v. JONES, [1925] Ch. 235; 94 L. J. Ch. 
229; 183 L. T. 129. 


——— Law of Property Act, 1925 (c. 20), 


.§. 88 (1).]—Pltf. & deft. co. were the owners of 


257. 


258a. 


adjoining houses, which had been byilt 
about eighty years ago. Deft. co., for the 
purpose of building some flats, proceeded to 
demolish their house, & took the appropriate 
steps under the London Building Act, since 
they would be interfering with the party wall 
between the two houses. The surveyors 
thought the wall strong enough to with- 
stand the demolition. Although certain 
shores were put up, the demolition caused a 
serious bulge in the wall, &, finally, deft. 
co.’s half of the wall collapsed. Pitf.’s half 
of the wall had in it two recesses, Shieh: 
upon the collapse of deft. co.’s half, caused 
two apertur es, &, by reason of these apertures, 
pltf.’s stock was damaged :-—Held: (1) deft. 
co. did not trespass on the party wall separat- 
ing their premises from those of pltf. ; 
(2) pltf.’a premises & his half of the party wall 
were entitled to the rights of support or user 
from deft. co.’s premises & their half of the 
party wall, & such support or user, which 
included the protection of the apertures 
above referred to, had been withdrawn.— 
Upsoun v. SkymMourn Estates, Lrp., [1938] 
1 AN E.R. 614; 54 T. L. BR. 465. 


Add. Annotation :—Refd. Ilford U. C. v. 
Beal, [1925] 1 K. B. 671. 

.]---If a wall is knocked down, the 
owner may maintain an action for the tres- 
pass, but he cannot, by omitting to rebuild it, 
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hold deft. always responsible for any con- 
sequential damage (POLLOCK, C.B.).—FIRM- 
STONE v. WHEELEY (1844), 2 Dow. & L. 208 ; 

13 L. J. Ex. 361. 


Annotations :—Refd. Clegg v. Deerden, (1848), 12 Q. B. 576; 


Smith v. Kenrick (1849), 7 OC. 





No agreement i (ee ere v. 
REED (1815), 6 Taunt. 249; 128 E. R. 1030. 


Annotation :—Refd. Collins | v. Wilson (1828), 1 Moo. & P. 


454. 
272. 


282. 


284, 


301. 


309. 


310. 


315. 


Add. Annotation :—Refd. London County 
Council v. Stilgoe (1931), 95 J. P. 149. 


Add. Annotation :—Consd. London County 
ese Harling Street Owners, [1935] 2 


Add. Annotation :—Refd. Burlingtgn Pro- 
perty Co. v. Odeon Cinemas, Ltd., [1938] 
3 All E.R. 469. . 


Add, Annotation :—Refd. Burlington Pro- 
perty Co. v. Odeon Cinemas, Ltd., [1938] 3 
All E. R. 469. 


Add. Annotations :—Refd. Brooke v. Bool, 
[1928] 2 K. B. 578; Honeywill & Stein, 
Ltd. v. Larkin Bros. (London’s Commercial 
Photographers), Ltd., [1934] 1 K. B. 191; 
Matania v. National Provincial Bank, Ltd. & 
Hleveniay Syndicate, Ltd., [1936] 2 All E. R. 
Bo. 

Add. Annotations :—Aa to (2) Refd. Sack v. 
Jones, [1925] Ch. 235; Brooke v. Bool, [1928] 
2 K. B. 578; Honeywill & Stein, Ltd. v. 
Larkin Bros. (Jicndon’s Commercial Photo- 
graphers), Ltd., (1934] 1 K. &. 191. 


Add. Annotation :—Refd. Burlington Pro- 
perty Co. v. Odeon Cinemas, Ltd., [1938] 
3 All E. R. 469. 


315a. Award infringing rights acquired by con- 


veyance—Validity.]—Resps. had obtained an 
award under the London Building Act 
entitling them to pull down a wall which 
contained windows & to rebuild it with open- 
ings reaching down to the ground. This 
work was being done at the suggestion of the 
local authority & in order to provide against 
congestion among persons coming out of a 
cinema. By virtue of an indenture dated 
June 24, 1906, applts. were entitled ‘‘ to one 
half of the wall . . . & to the use of the said 
wall for the support of any buildings or 
erections which he or they may at any time 
erect or rebuild over Hunt’s Court.”’ :—Held : 
the rebuilding of the wall in such a form was 
an interference with appltfs.’ rights, & the 
surveyors who made the award had exceeded 
their jurisdiction.—BURLINGTON PROPERTY 
Co., Lrp. v. ODEON CinEMAS, Lrp., [1938] 
3 All E. R. 469; 82 Sol. Jo. 624, C. A 


oi. —— Wall built d& used only by | MILs, eA UernON v. COPELAND FLOUR 
pact alead .)— Held: deft. was ue [1923] 4 L. R. 1140; 52 
anawerabdle, as the ay was the direct L. R. 617 1! tan. 
result of negligence in the original con- : 


the wall.—MoQUILLAN vt. 
R. 482; 50 


atruction 0 
Ryan (1921), 64 D. L 
QO. aa R. 337.—CAN. 
w—— Party wall undermined— 
Ratent of rarity: ap EFFREY (F. W.) 
& Sons, LTD. CorvELAND FLOUR 


PART III. SECT. 1, SUB-SECT. 3.—D. 

sp. Remedy—Action for damages. }— 
Whero a mutual wall has been Meouilt 
sO as to encroach on the property of 
one of the two adjoining owners, but 
was built in good faith under some mis- 
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take as to title & with the knowledge 
of, but without any protest from, him 
on whose land it encroaches, the owner 
of the building should not bé compelled 
to remove the wall cag the On RU ary 


line; the remedy ro agen 
O'LEARY v. Seta ee D. vi 
ie 227: 


323. 


332. 


843. 


359. 


402. 


433. 


436a. 





Vol. VII.—Boundaries. Cases 323—437. 


Part IV.—tEvidence of Boundaries. 


Add. Annotation :—Refd. Aksionairnoye 
Obschestvo A. M. Luther v. Sagor, [1921] 
1 K. B. 456. 


Add. Annotation :—Refd. British Thomson- 
Houston Oo. v. British Insulated & Helsby 
Cables, [1924] 2 Ch. 160. 

Add. Annotation :—As to (8) Consd. Stoney 
v. Eastbourne R. 0. & Devonshire (1926), 95 
L. J. Ch. 312. - 


Add. Annotation :—Apld. Stoney v. TWast- 
ae R. O. & Devonshire (1926), 95 L. J. Ch. 
Add. Annotation :—Consd. Stoney v. East- 
eee R. O. & Devonshire (1926), 1385 L. T. 


Add. Annotation :—Apld. Chowood v. Lyall, 
[1929] 2 Ch. 406. 





-misconceived.} —There is no clear authority 
that in proce-dings for the production of 





PART IV. SECT. 1. of 


—— Title deeds—Nature of document 


documents of title to land, the ct. will 
differentiate cases where boundaries are in 
dispute from other cases. Although the ct. 
is more ready to order production of docu- 
ments in cases where boundarics are in 
dispute, it will apply to those cases the same 
principle which is plied to other cases 
where the title to land | is in dispute, namely, 
the ee adopted by the Ct. of Appeal in 

é Emerson, No. 483, ante, that the 
assertion on oath by the party against whom 
production is sought that the documents 
which he objects to produce relate solely to 
his own title & do not tend to prove or 
support the case of his opponent will not be 
disregarded, unless the ct. is reasonably 
certain that the deposing party misconceived 
the nature or effect of Rae documents.— 
CHowoop, LTD. v. LYALL, [1929] 2 Ch. 406 ; 
98 L. J. Ch. 451. 


437. Add. Annotation :--Refd. Clayton v. Clayton, 


(eee res Vinny Bee ce eS 


[1930] 2 Ch. 12. 


en nee ne ne} 


ete ae tine ee cere 





ossession.|—-MATTHEWS v. GOODE | —CURRIF ¥. eric ae a i aM 
(1923), 56 N S. R. 543.—CAN. N.S. W. 215; 46N.85S 
previous ounere_ Not jedmissible when wi Survey marks of ee a a HE nore 
litle, deeds Cage inl Dunrry % | subject land by reference to the bound- | PART IV. SECT. 3, SUB-SECT. 2. 
a or the qieaniencnts wulct wars wnde k= Vee a tr ee a 
*) —DUNPRY v. P 8 : : 
h 1. —-— Surveyors giving conflicti & the survey marke which were erected | p, 1. O07 — GAN ROEN i de 


evidence— Duty of court lo accept eri- 


or adopted on such 


ortion by the 


dence of surveyor making first examina- 
tion.}—SHUPE v, LANGENBURG RURAL 
za aed (1920] 3 W. W. R. 706. 


sq. Subsequent conveyances — Acts 


Crown or {ts agents on the last occasion, 
preceding the grant, when such portion 
Was nowvred as a portion for sale, is 
issibte for the purpose of ascertain- 
ing the bou:. laries of the Crown grant. 


BOUNTIES. 


See CHARITIES; Prize Law. 
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PART IV. SECT, 7. 


426 ili. —--~ --—-- —-—-.]-—-MOoNBIL & 
ae LTD. v. ee (N. 8.), [1928] 
2D. L. R. 954.—0A 


Cases 9—36d. 
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BUILDING CONTRACTS, ENGINEERS AND ARCHITECTS. 
Part Il—The Contract. 


9. 


iia. 


18. 


20. 


21 e 
838. 


84. 


36a. 


86b. 


Add. Citation : — revag. 
Stewarps & Co., Lrp. 
T. L. R. 111, C. A. 

———- Communication of acceptance—What 
amounts to—Return of opened bills of quanti- 
ties.}—WILLcocKs & BARNES v. PAIGNTON 
CO-OPERATIVE Society, Lrp. (1930), 74 
Sol. Jo. 247. 

Add. Annotations :—Refd. Boot (London) v. 
Uttoxeter U. D. C. (1924), 88 J. P. 118; 
Paar & Co. v. Arcos, Ltd. (1932), 147 L. T. 
Add. Annotations:—Consd. Re Meyrick’s 
Settlmt., Meyrick v. Meyrick, [1921] 1 Ch. 
311. Refd.Oohenv Sellar, [1926] 1K. B. 586. 
Add. Annotation :—Refd. United States Ship- 
ping Board v. Durrell, [1923] 2 K. B. 739. - 


v. R. (1900), 17 


Add. Annotation :—Refd. Cammell, Laird -& 


Co. v. Manganese Bronze & Brass Co., 
[1934] A. C. 402. 


Add. Annotation :—Refd. Kelantan Govern- 
ane v. Duff Development Co., [1923] A. O. 


Contract between employer & third party for 
supply of materials—No Hability to builder 
for delay.]|—Gazr (W. H.) & Sons, Lrp. v. 
PoRT TALBOT CORPN., No. 58a, post. 
Contract with owner of building estate— 
Implied warranties—As to workmanship & 
materials.|—(1) In a contract with builders 
or with the owners of a building estate for 
the purchase of a house to be erected or in 
course of erection, there is an implied war- 
ranty by the vendors that the house shall be 
built in an efficient and workmanlike manner 
and of proper materials, and that it shall be 
fit for habitation. 

(2) A representation by builders in con- 
versation with a prospective buyer, that all 
houses on the estate are of the best material 
& workmanship, may amount to a warranty 
collateral to a subsequent formal contract, 
for breach of which an action will lie.— 
MILLER v. CANNON Hitt Estates, Lrp., 
[19381] 2 K. B. 113; 100 L. J. K. B. 740; 144 
L. T. 567; 75 Sol. Jo. 155. 


Annotation :—Generally, Retd. Hoskins v. Woodham, [1938] 
1 All K. R. 692. , ; 


li. ——— —— Forfeiture of denosit.}— 
Baynes & HOoRie£ ov. 
BoarD ScHOoL TrRusSTEES (B. C.), 
[1937] 2 Dp. 


PART II. SECT. 1. 


ANCOUVER 
L. R. 698.—CAN. 


S. C. sub nom. 86ce. 


———.}—Pltf. on Dec. 19, 1935, 
entered into an agreement for the purchase 
of a house stated to be ‘“ erected or in the 
course of erection.’’ The balance of the 
purchase money was to’be paid, & completion 
to be made, on Jan. 7, 1936, or ‘‘ 50 soon 
thereafter as the premises shall be com- 
pletely finished & ready for occupation.”’ 
On Dec. 19, the house, in addition to the 
decorations, lacked such things as water- 
taps, baths, & grates, & the plastering of the 
walls of the dining-room & drawing-room was 
incomplete. Pitf. actually went into occupa- 
tion on Jan. 7,1936. In May, 1936, he com- 
plained of various defects in the house, & 
in this action he relied upon an implied 
warranty that the house should be of the 
same standard of building & of finish as was 
the show-house, &, in any event, that the 
construction should be carried out in @ proper, 
efficient & workmanlike manner. It was 
contended that this was the sale of a com- 
pleted house, & that there was no such 
implied warranty :—Held: this was a pur- 
chase of a house in the course of erection, & 
not a purchase of a completed house, & pltf. 
was, therefore, entitled to rely upon the 
implied warranty.—-PERRY v. SHARON DE- 
VELOPMENT Co., LTD., [1937] 4 All E. R. 390; 
81 Sol. Jo. 1021, C. A. 








Annotation oes Hoskins v. Woodham, [1938] 1 All 


Ii. R. 


36d. 


erected similar to H.’s house :—Held: 
the house was to be simi 
house in the sense that it was to have 
a general likeness 
pointa of materials, design, 

hip.—Mays wv. ROBERTS (1928), 


in 


mans 
8. A. Ss. R. 217.—AUS. 


PART II. SECT. 2, SUB-SECT. 1. 


sa, Re 
vision for payment on the basis of 
cost plus a peruse if the actual cost 
is more or 
is repugnant where the contractor bas 
made an absolute covenant to do the 


work 


definite sum.— GIT v. FORBES at 
628.0. R. 1; 58 D L. R. 155.—CAN. 


sb. 


another house.}—B 
it was agreed 


nt provisions.) — A pro- 


eas than the contract price 


& furnish the materia) for a &4is. 


Contract to erect house similar to 
7 a building contract 
that a house was to be 


PART II. SECT. 2, SUB-SECT. 2.—C. 


so. Contract with Crown—Hent of 
plant.}—Claimant contracted to con- 
struct certain public works 
harbour of Toronto, on a cost 
It was (inter alia) agreed 
the claimant would furnish the plant 
for which he was to reoei 
thereof a oertain percentage of ite 
value per annum for a wor 
of 150 days; this to be payable when 
each piece commenced operation, & 136.—CAN. 


20 


the 


ve as ren 


69 








-|—Pitf. on Mar. 25, 1936, 
purchased from deft., who was developing a 
building estate, a recently completed house. 
In the autumn of that year he found that the 
whole of the ground floor was dump & com- 
plained to deft. It was found as a fact that 
the dampness was due to the fact that the 
joists to which flooring on the ground floor 
was nailed were embedded in 6 ins. of con- 
crete & flush with the surface. thereof. 
There was thus no air-space betWeen the 
floor & the concrete, but there was a sheet 
of prepared felt. The local bye-law required 
that there shall be an air-space, but a proviso 
allowed the boards to be laid directly on 
concrete or other similar dry & impervious 
foundation :—Held: (1) there is no implied 





to cease when determined by resp.’s 
engineer. A portion of this rented 
plant became locked in behind a 
coffer-dam constructed in connection 
with the works in question. It was 
propeny. there engaged ‘on the works, 
ut it could not be removed when its 
work was completed on account of the 
coffer-dam, & while so retained was not 
available for use, which condition of 


lar to H.’s 


rincipal 
work- 


affairs was not due to any fault of the 
contractor :——Held : said portion of 

in the the plant never ceased to be part of the 
lus rented plant under the terms of the 
hat contract & was still retained for use on 


the works by .6 engineer & the 
claimant was entitled to recover rent 

R MILLER Sons 
11930) 8. C 3 


& 
R. 293; 
751; affo., ° 


heh (1929) Ex. G. R. 


TD. 
D. L. R. 


86e. 


36f. 


warranty of fitness for human habitation 
upon a purchase of a new house from a 
builder, if the house is completed at the time 
of the contract for sale; (2) a floor laid in 
this way did not comply with the bye-law.— 
HOSKINS v. WOODHAM, [1938] 1 All E. R. 692. 
House reasonably fit for habitation.] 
—MILLER v. CANNON HILL Estatss, LTp., 
No. 36b, ante. 

—— Representation as to material & work- 
manship—Amounts to collateral warranty. ]— 
MILLER v. CANNON Hitt Estates, Lrp., 
No. 36b, ante. 








Compare SALE OF LAND, No. 2922c, post. 


36g. 





Extent of duty—-To  purchaser.]—A. 
builder who builds a house for sale is under no 
duty either to a future purchaser or to persons 
who come to live in the house to take care 
that it is well constructed & safe. 

The principle laid down in Donoghue v. 
Stevenson, [1932] A. C. 562, is that there can 
be no duty cast upon the vendor without 
proximate relationship, of which the main 
test is whether there is reasonable opportunity 
for examination between the time of the sale 
or the doing of the work & the use or con- 
sumption of the article by the purchaser.— 
OTTo v. Bonron & Norris, [1936] 2 K. B. 
46; [1936] 1 All KE. R. 960; 105 L. J. K. B. 
602; 154 L. T. 717; 52 T. L. R. 4388; 80 
Sol. Jo. 306. 


Annotations :—Refd. Howard v. Furness Houlder Argentine 


Lines, Ltd. & Brown, Ltd., {1936} 2 All HK. R. 7 


81; Drans- 


field v. British Insulated Cables, Ltd., [1937] 4 All E. R. 882. 


86h. 








v. BOLTON & Norris, No. 36g, ante. 

Liability for accident to butiding owner 
inspecting work.|—See NEGUIGENCL, No. 
287a, post. 


Flaxton 





87. Add. Annotation :— Refd. Neale v. Richucd- 
son, [1938] 1 AH E. RR. 753. 

88. Add. Annotation :—Refd. Bean v. 
R. D. C., [1929] 1 K. B. 450. 

89. Add. Annotations :—Distd. A.-G. v. Denby, 
[1925} Ch. 596. Apld. Bean v. Flaxton 
HR. D. C., [1929] 1 K. B. 450. 

43. Add. Annotation :—Consd. Stumbles v. Whit- 
ley (1929), 46 T. L. R. 37. 

45a. -]—MILLER v. LONDON Country COUNCIL, 
No. 55a, post. . 

47. Add. Annotation :—Refd. British & Foreign 


PART II. SECT. 2, SUB-SECT. 3. 


Marine Insce. v. Gaunt, [1921] 2 A. C. 41. 


To stranger to contract.]|—OTrTo: 


Vol. VI.—Building Contracts. 


51. 


55a. 


being for this purpose the several 
points on the centre Hine nearest the 


Cases 36d—55a. 


Add. Annotation :—Consd. United States 
Shipping Board v. Durrell, [1923] 2 K. B. 
739. 

Construction of clause.]—(1) A building con- 
tract contained provisions under which the 
date for completion of the works was Nov. 15, 
1931. Clause 31 of the contract provided 
that ‘‘it shall be lawful for the engineer if 
he shall think fit, to grant from time to time, 
& at any time or times by writing under his 
hand such extension of time for completion 
of the work & that either prospectively or 
retrospectively, & to assign such other time 
or times for completion as to him may seem 
reasonable.’’ Clause 37 provided for the 
payment of liquidated damages for delay 
at a specified rate. The contractor did not 
complete the works till July 25, 1932, & on 
Nov. 17, 1932, the engineer issued a certificate 
granting an extension of time to Feb. 7, 
1932, & certifying the amount due to the 
building owner as liquidated damages in 
respect of the period between Feb. 7 
July 25, 1932 :—Held: the words “ either 
prospectively or retrospectively ’’ did not 
confer on the engineer a right to fix the 
extension of ‘time ez post facto when the 
work was completed. They empowered 
him to wait till the cause of delay had ceased 
to operate, & then ‘* retrospectively ’? with 
regard to the causes of delay to assign to the 
contractor a new date to work to. The 
extension admittedly proper not having 
been granted in time no liquidated damages 
were payable. 

(2) The contractor claimed to be paid the 
first portion of the retention money, which 
by clause 41 was to be paid on the issue of 
the certificate of completion. The building 
owner relied on clause 42, which provided 
that ‘‘no sum or sums of money shall be 
considered to be due & owing to the con- 
tractor ... unless the engincer shall in 
writing under his hand have certified or 
recommended the amount to be paid as such 
instalment or balance to the contractor.’’ 
No such certificate had been given :—Held : 
the retention money claimed must be 
either an “instalment ’”’ or a “ balance,” & 
a condition precedent had not been com- 
plied with, so the action was premature.— 
MILLER v. LONDON CoUNTY COUNCIL (1934), 
161 L. T. 425; 50 T. L. R. 479. 


size became impracticable for certain 
reasons :—Held: impracticable did 


sh. Contract to put old houses “in 
first class shape.’’}—Held: the phrase 
must have reference to their capacity 
for taking on repairs, which could be 
only those which their aged condition 
permitted.— House REeparr & SERVICE 
Co., LTD. v. MILLER (1921), 64 D. L. R. 
115; 49 0. L. R. 205.—OAN. 


sk. “ Extra haul”? & “‘ overhaul,’’}— 
The view of a contract advanced by 
resp. was that the contract phrases 
*‘ extra haul ’’ & “‘ overhaul ” have, by 
usage, in construction contracts, or at 
all events in railway construction con- 
tracte, a special & specific meaning ; & 
that they signify that the length of the 
haul in respect of which the contractor 
was entitled to c e for overhaul, 
was to be aacertained by taking the 
distance, measnred along the centre 
line of the railway in process of con- 
struction, between the projections, 
first. of the centre of maas of earth, to 
be excavated in making the cut, & 
second, of the embankment, & deduct- 
ing therefrom 500 feet ; the projections 


respective centres of mass:—Held: 
the alleged us had not been proven. 
It had been established that there was 
a practice widely followed of inserting 
fii railway construction contracta a4 
clause providing for the computation 
of payment for overhaul according to 
the method contended for by resp.; 
but in the text books, engineering 
manuals & writiugs by engineers pro- 
duced, there was no basis for the view 
that the effect of the words used in the 
present contract is, apart from such 
special stipulations, what was con: 
tended by resp.—GxrorGia CONSTRUC- 
TION CQ, v. Pacirio GREAT EASTERN 
Ry. Co., [1939] 4 D. L. BR. : 
8S. C. R. 630;  revg., 
77; 35C. R.C. 204; 40 B.C. 
(1928) 

D. L 


BW. W. R. 466; 
. L. BR. 26; 35 0, R. C, 197; 40 
B. C. 1 81.—CAN. 
sm. ‘“ Impracticable.’’|—In & con- 
tract for mond - ng, the dia- 
meter of the bore was to be reduced 
where the continuation of the original 


21 


not mean physically impossible nor 
ae unprofitable, but im- 
practicable in the sense in which an 
experienced driller would understand 
that term.—ADELAIDE OIL EXPLORA- 
TION Co., LTD. v. GOLDFIELDS DIAMOND 
DRILLING OO. (PROPRIETARY), LTv., 
(1932) 8. A. 8S. R. 390.—AUS. 


PART II. SECT. 8, SUB-SECT. 2.—C. 


62 iil, -_]— Where the 
architect ordered additional work, & 
at that time it was apparent that the 
work originally contracted for could 
not be completed within the time 
fixed, but there was no appHcation for 
extension nor intimation from the 
owner of an intention to enforce a 
claim for damages for delay :—Geld : 
the contract should not be constrned 
go as to impose upon the contractor 
the obligation of completing the work, 
notuaing additions, within the time 
fixed.— GRIER v. GtorGas (1923), 54 
O. L. R. 580.—OCAN. 








Cases 56—84a. 


56. 


58a. 





Add. Annotation :—Refd. United States Ship- 
ping Board v. Durrell, [1923] 2 K. B. 789. 


—-— Contract for supply between employer & 
third ty.]—A. co. carrying on the business 
of builders & decorators entered into a con- 
tract with a corpn. for the erection of two 
lodges & a park entrance. With the assent 
of the builders, the corpn. conducted the 


- negotiations with a stone firm for the supply 


of the stone which was required for the wor 

& fixed the quantity & price. The contract 
between the builders & the corpn. provided 
that the corpn. should pay the stone firm the 
price of the stone, to be deducted from the 
contract price. Owing to delay in delivering 
the stone the builders were unable to complete 
the work until some months after the date 
fixed for completion by the contract. In an 
action by the builders against the corpn. in 
respect of the loss arising to the builders by 
reason of such delay :—Held: there was no 
implied obligation on the corpn. under the 
contract between them & the builders to 
supply the stone; at the highest there was 
only an obligation on them to hold the 
henefit of the contract with the stone firm 
for the builders; & that “‘ business efficacy ”’ 
did not require that there should be impliefl 
an obligation on the corpn. to make good to 
the builders any loss which they might suffer 
by reason of the failure of the stone firm to 
deliver in time. Accordingly the corpu. were 
not liable to the build rs for such loss.— 
Gaze (W. Ii.) & Sons, Lrp. v. Port TALBOT 
Coren. (1929), 93 J. P. 89; 27 L. G. R. 200. 





ENGLISH AND Empree Digest SuPPLEMENT. 


damages, & not by way of aera f the sum 
of £10 sterling for each day of delay & in 
deduction of the price stipulated in this 
contract, being excepted only the cause of 
force majeure &/or strikes of workmen of the 
building yard where the vessel is being built, 
or the workshops where the machinery is 
being made, or at the works where steel 
is being manufactured for the steamer, or 
any works of any sub-contractor.”’ As a 
result of the universal coal strike of 1912 the 
works from which defts. obtained their 
materials for other ships they were building 
got behindhand ; the ship in turn to be built 
before pltf.’s occupied the berth that was 
intended to be occupied by pltf.’s much longer 
than otherwise she shoul ve done, & con- 
sequently pltf.’s steamer was late in being 
laid down. The steamer having been 
delivered after the contract date, pltf. 
claimed damages :—Held: (1) the general 
dislocation of the business of defts. & those 
from whom they obtained materials operating 
indirectly on the completion of pltf.’s steamer, 
by preventing the completion of the vessel 
prior in turn, constituted a case of force 
majeure within the exceptions clause & 
excused defts. in respect of the delay so 
caused; (2) delay due to breakdown of 
machinery was, but delay due to bad weather 
was not, covered by the exception of force 
majeure.—-MATSOUKIS v. PRIESTMAN & Co., 
[1915] 1 K. B. 681; 84 L. J. K. B. 967; 
113 L. T. 48; 13 Asp. M. L. C: 68; 20 Com. 
Cas. 252. 





68. Add. Annotation :—Refd. United States Ship- Anon :—Refd. Lebeaupin v. Crispin, [1920] 2 K. B. 
ing Board v, Durrell, [1923] 2 K. B. 739. : 
65a. P is —By a pelle ] writing dated 68. Add. Annotation :—Refd. Trade Indemnity 
Feb. 21, 1912, defts. agreed to build a steamer 1637} Mas acta Harbour & Dock Board, 
for, & deliver her to, pltf. on or before Feb. 28, Pee, x 
1913. The contract contained the following | 70. Add. Annotations :—Consd. Alexander v. Web- 
exceptions clause :—‘' If the steamer is not ber, [1922] 1 K. B. 642. Refd. Re A Debtor, 
delivered entirely ready to the purchaser at the [1927) 2 Ch. 367. 
above-mentioned time, the builders hereby | 71. Add. Annotation :—Refd. Steedman v. Frigi- 
agree to pay to the purchaser for liquidated daire Corpn., [1032] W. N. 248. 
N 
Part I11—Certificates. 
718. Add. Annotation :—Refd. Neale v. Richard- other than himself to act as arbitrator. It 
son, [1938] 1 All EF. R. 753. being pointed out Bt him eed ie oe 
Beis ad . ; provided that he himself should be the 
Be. oe a a op Neale v. Richard arbitrator, he refused to arbitrate or to issue 
ia aie ak a certificate with regard to the final instal- 
84a. —-— Architect as arbitrator—Refusal to issue ment. Deft. took no steps to appoint a 
certificate. |—Pitf. contracted to build a house new arbitrator, or to stay the present 
for deft., for which he was to be paid by action :—Held: it was the duty of the 
instalments when a certificate was given by architect, acting as arbitrator, to decide 
the architect. In case of disputes, ¢he whether the unissued certificate ought to 
architect was to act as arbitrator. A dispute have been issued. As he had failed to do 
arose, & the architect nominated a person this, the lack of a certificate Was no bar to 
PART IT. SECT. 4. | eaoone biel eo coves by the recs oo hd Bt . jfone 
meron 7 depar tract neer, ob pr eu 
yey ee hater ee ia not a condition OPe aene te the Soutractoe to recover payment.— 


een Di oar v. 


78 xxvii. 
AUSTRALIAN RalLways Comms. (1923), 
34 C. lL. R. 71.—AUS8. 

73 xxvill. 
certificate, required for the payment of 
works specifed in the contr 


PART Ill. SECT. 1. 
-+~-Drxon v. SOUTH 





——.}—The engineer’s 


act & of 


right of the contractor to be paid for 
work cone oo souinee wares poseouen 
ny varius © 2. con ware ave Alferation of contract in 
been deatroyed or damaged by an ot si : 

act of nature.—DUFRESNE OonsTruo- | "4ny delails.|—Held: 

ON ai Lip. v. R., ([1985} Ex. C. R. 


‘84 i. —— Coarttfler 
fuenced.}—eld: the 


22 


tmproperiy in- 
issue of 


NORTHERN 
{1925} 2 D. L. R. 582.—CAN. 





final certificate 

was not a condition precedent to the 

bringing of an action by the contractor 

for the balance due.—MOMANURF ¢. 

GRAVELBOURSG, (1925} 1 D. L. R. 995.— 
the ' CAN. 


CONSTRUCTION Co. vo R., -_ 


87a. 


129. 


oi. ———.}-—T he progressive estimates 
provided for by a road construction N.8.W.25: 4 
tract under which the contractor 


con 


oe s right to recover the balance of aney 
e.—NEALH v. RICHARDSON, [1938] 1 All 
E. R. 753; 168 L. T. 808; 64 T. L. R. 
539; 82 Sol. Jo. 331, C. A 


en contractor entitled to.}--A building 
contract contained a clause, numbered 380, in 
these words: ‘‘ The contractor shall be 
entitled . . . under certificates to be issued 
by the architect to the contractor ... to 
ayment by the employer from time to time 
y instalments, when in the opinion of the 
architect actual work to the value of £1,000 
has been executed in accordanée with the 
contract, at the rate of 90 per cent. of the 
value of the work so executed in the building 
& materials actually on the site for use on 
the works until the balance in hand amounts 
to the sum of £2,000... .” By clause 32, 
if any dispute should arise between the em- 
ployer, or the architect on his behalf, & the 
‘contractors as to the construction of the 
contract or as to the withholding by 
the architect of any certificate to which the 
contractors might claim to be entitled, the 
dispute was to be referred to an arbitrator. 
By another clause, No. 26, if the contractors 
should susper:d the work, except in case of 
a certificate being withheld, the architect was 
empowered to give notice to the contractors 
to proceed with the work with all reasonable 
dispatch. Disregard of this notice might 
involve the contractors in serious conse- 
quences. During the progress of the work, 
after £9,000 or more had been paid by the 
employers to the contractors upon certificates, 
given by the architect, the contractors 
claimed that on Mar. ll, 1929, they were 
entitled to a further substantia! ems which 
had not been included in the architect’s 
certificates. The employers insisted that the 
contractors had been overpaid, & that no 
certificate was due to them. The contractor: 
thereupon stopped work, & the architect 
served upon them a notice under clause 26. 





Vol. Vil.—Building Contracts. Cases 84a—129. 
: Ae parties then submitted to an arbitrator 


disputes in regard to (a) the issue of 
ae iene & (b) the validity of the notice 
served by the architect under clause 26”’ of 
the contract. The arbitrator found that on 
May 11, 1929, there remained due to the 
contractors a sum of £793 17s. 10d., & awarded 
that ‘‘ having regard to the provisions of 
clause 30 ”’ (which he theh set out as above) 
‘the architect had up to the said llth day 
of Mar. 1929, issued to the contractor 
certificates in eccordance with the terms of 
the contract.’”’ He further awarded that the 
notice given under clause 26 was properly 
given & was valid :—Held: the arbitrator 
had erred in his construction of clause 380 
of the contract in holding that, after the 
value of work done & materials on the site 
had reached the sum of £1,000, it was still 
necessary that a round sum of £1,000 should 
be due to the contractors in order to entitle 
them to a certificate; the construction of 
sect. 30 had not been expressly or specifically 
left to the arbitrator, & his award should 
be set aside for error in law appearing upon 
the face of it.—ABSsALOM (F. IQt.), Lip. »v. 
GREAT WESTERN (LONDON) GARDEN VILLAGE 
Society, Lrop., [1933) A. OC. 692; 102 L. J. 
“ B. 648; 149 L. T. 193; 49 T. L. R. 350, 

rm 


Annotations :—Consd. Hitchins British Coal eee 
Procosses, ee Me, 2 Ali E.R. 191. 
hes ae parti 


John Gil 


Expld. 
(1936), 52 


vw. Bromley Be aoe Co. 


po sess :—-Refd. Neale v. Richard- 
son, [1938] 1 All E. R. 753. 


107. Add. Annotation :——Consd. Milestone & Sons, 


Ltd. v. Yates Castle Krewery, Ltd., [1938] 
2 All H.R. 439. 


125. Add. Annotation :---Refd. Neale: v. Richard- 


son, [1938] 1 All li. R. 763. 


126. Add. Annotation :-—HRefd. Neale v. Richard- 


son, [1938] 1 All EH. Rt. 763. 


Part IV.—Price. 


Add. Annotations :—Refd. Larrinaga v. Soc. 
Franco-Americaine des Phosphates’ de 
Medulla (1923), 92 L. J. K. B. 455; Trollope 
(Geo.) & Sons v. Martyn Bros. (1934), 50 


PART Ill. SECT. 2. 
amount due 


was entitled to receive on certificates | AUS. 
based thereon a certain percentage of 


the 


paid sg oer said estimates :—Held: thot 


pasrtise but to be subject to revision.— 
NORTHERN CARTAGE & CONTRACTY- 


valuc of the finished work as 





lly binding between the ere eam 





of the machinery or Sever nine: the 


t 
PIGGOTT . or MeN SW. ae NL oa ou 


PART IV. SECT. 1. 


-}-——Under a con- 
tract between a building contractor & 
an owner the former undertook to r i. 
perform certain work in a substantial 





T. L. R. 554; A.-G. of Trinidad & Tobago v. 
Gordon Grant & Co., {1935] A. C. 532; 
Chandler Bros., Ltd. v. Boswell, [1936] 3 
All E. R. 179. 


a eal 


substantia] performance was not a 
compHance witb the contract enabling 
the contractor to sue.—Pas Con- 
BTRUCTION Co., LTD. v. OLENBKY, 
(1931] 1 W. W. R. 106; 1D. L. R. 
843: 39 Man. L. R. 332.—CAN. 
el, —— —-— —— ——.}- MODERN 
ConsravoTion Oo. v. SHaw, [1923] 
3 D. L. R. 893; 8 W. W. R. 301.—CAN. 
—_—— Pak eae 
RADIATOR MANUFACTURING Co. 


ntractor.— 


— —nerreee 





ING Co., LTD., {1937] 1 W. W. R. 186.— 
CAN. 


PART Ill. SECT. 3, SUB-SECT. 2.—A. 


102 iv. D’AMOURS 
Dros Frou, [1924] 4 D L. R. 501, 


PART III. BEOT. a SUB-SECT. oe —C. 


108 il. ——-.}—H as soon 
oe arose & byte! “notified by elther 
the ae t’s certificate was 
party “the » OF as part 





& workmanlike manner & to the full 
satisfaction of the owner, a specified 
amount of the contract price was to 

retalped unti) the completion of the 
work & “‘ the balance ’’ waa to be paid 
thirty days after the completion, the 
owncr was make weekly payments 
to the contractor for labour & material 
paid for by the contractor during the 
previeus week :—Held: under the 
express terms of the contract, entire 
performance was & condition precedent 
to ert eareel of the balance remain: 

unpaid | the contractor & tha 
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v. 
ALEXANDER (1895), 2 Terr. L. R. 120.— 
CAN. 


st. Percentage on cost--THow cal- 
culated.}—A contract entered into 
between plitfs. & defts. for the con- 
struction of a vessel by pltfs. for defta. 
provided that defta. were to pay 
Itfs. an agreed eum for the use of 

heir plant, Y consisting of yard, sheds, 
machinery, ete.. &, In addition ten per 
cent. above the cost of all labour & 
material which entered into the 
construction of the veeeel :—-Held: 
the ton per cent. must be restricted 


14* 


| Cases 129a—180a. 


1298. ———- -——— Work abandoned.]/—Smart & 


182. 


185. 


186. 


1388. 


171. Add. Annotations :—Consd. Re Mahmoud & 
Apld. Re 


180a. 


to 
pltfa. 


labour & 


Sons, Lrp. v. MippLesex REAL ESTATES, 
Lrp., [1921] W. N. 245. 


Add. Annotation :—Refd. Colley v. Overseas 
Exporters, [1921] 3 K. B. 302. 


Add. Annotations :—Distd. Eshelby Z 
Federated Evyropean Bank, Ltd., (1082) 1 
K. B. 423. Refd. Sagar v. Ridehalgh & Son, 
Ltd., [19381] 1 Ch. 310. 


Add. Annotation :—Consd. Sagar v. Ride- 
halgh & Son, Ltd., [1931] 1 Ch. 310. 


Add. Annotation :—Refd. Sagar v. Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 


142. 
148. 
144. 


145. 


‘147a, 
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Add. Annotation :—Refd. Sagar v. Ridehalgh 
& Son, Ltd., [19313 1 Ch. 310. 

Add. Annotation :—Refd. Trollope (Geo.) & 
Sons v. Martyn Bros. (1934), 50 T. L. R. 544. 
Annotation :—For ‘‘ [1910] ” read ‘*‘ [1919].” 

Add. Annotations :—-Distd. Eshelby  v. 
Federated European Bank, Ltd., [1932] 1 
K. B. 423. Refd. Sagar v. Ridehalgh & Son, 
Ltd., [1931] 1 Oh. 310. 

Add. Annotation :—Refd. Moriarty v. Regent’s 
Garage Oo., (1921) 1 K. B. 423. 

-}—Smaui. & Sons, Lrp. v. MIp- 
oe REAL Estates, Lrp., [1921] W. N. 








Part V.—Payment. 


Ispahani, [1921] 2 K. B. 716. 





National Benefit Assurance Co., Ltd. [1931] 
1 Ch. 46. 


Part Vi—dAlterations, Additions and Omissions. 





Excavation in rock.}—A contractor 
agreed to erect a convale-cent home & agreed 
(inter alia) that the conditions of contract 
contained in Bill No.1 of the bills of quantities 
should form part of the contract. These bills 
were to be deemed to have been prepared in 
accordance with the standard method of 
measurement of building works last issued by 
the Chartered Surveyors’ Institution, which 
required that, where practicable, the nature 
of the soil should be described & attention 
drawn to any existing trial holes, & that 
excavation in rock should be given separately. 
Bill No. 1 of the bills of quantities referred 
the contractor to the drawings, the block 





material supplied by 
w should not be extended to 


sul Co. v. THOROLD, [1929] 4 
. L. R. 182,.—CAN. 


plan & the site to satisfy himself as to the 
local conditions & ihe full extent & nature of 
the operations. The bills of quantities con- 
tained no separate item for excavation in 
rock. The existence of rock upon the site 
was known to the architect. It was not, 
however, shown upon any of the plans nor 
referred to in the bills of quantities :—Held : 
in the circumstances, the contractor was 
entitled to treat the excavation in rock as an 
extra, & to be paid the extra cost of the 
excavation plus a fair profit.—BRYANT & 
Son, Lrp. v. BIRMINGHAM HOSPITAL SATUR- 
DAY FuNpb, [19838] 1 All IX. R. 503. 


a valid security for completion of the 
work, the architect in certifying 80 per 


include engines, tanks, & other articles 
which were provided ine defts. & with 
the supplying of which pltfs. had 
nothing to do. ae art ye v. BACKMAN 
(1922), 55 N.S. R. 325.—CAN. 


PART IV. SECT. 2. 


on rule.)—FISHER v. Cox 
gat, 54 ne R226; 57 DL. R. 
567. 


135 i. ——.}--La CROIX ene 
& Co. v. Cook (Sask.), [1926] 4 D. L. R. 
747; tin2e1 3'W. hel a 385, —CAN. 

136 a vw. MoIN- 
TOSH (Sesk. ), oy, 110271 3 3D. oe 115; 
sae W. W. BR. 838. ~6ak 

——,)— Eva v. Dap ER 
(Sask, 11927) ¢ D. L. R. "1079 (1927) 
. R. 507.—CAN 


. © 67) . a e_ 
SPEI TD. 0. PETERSEN, (1924) 
Ss. C. 4a. —S8COT. 

144 Iva. —— OE LYALL 


v. CLARK, {1933} 2 D. L. R. 737.— 


CAN. 
146 iif. ———$ s§ ———. + -WILLIAMA ov. 
STEWART & CAMERON, ve vher 


4D. L. R. 855, 3 W. W. R 
CAN. 


149 1. Work completed after date 
— Waiver.) — DUFFERIN Con- 


sz. How calculated.}—The amount to 
which a contractor is entitled on a 
 egicagett merutt is the value of the work 
m the point of view of the value of 
the services rendered by him, not the 
bencfit to the person for whom the 
work is done. Meaning of ‘“ cost ”’ 
discussed.——J AMIESON ONSTRUCTION 
LTp. v. LACOMBE & NORTH 
WESTERN Ry., [1926] 2 D. L. R. 653; 
{1926} 1 W. Ww. R. 628; 22 Alta. L. R. 
165.—CAN. 
sa. Illegal contract.}—Where in the 
reed Ga out of an illega] building con- 
tract the contractor’s work & materials 
have been incorporated into a building 
he cannot recover on a quantum meruit 
based on defts.’ retention of the 
premises, since the latter is unable to 
exercise an option return the 
materials. In order to recover upon a 
quantum merutit there must be some 
ee of a fresh contract to pay for 
work done.—FARRELL v. SAWITSE! 
Sear. )s et a 4pD.L. R. 389; 3 
. W. R. 23.—CAN. 


PART V. 


€ (p. 378) iF —— Aasceriained by in- 
tention of par ae Rr gary ©. PaRKS, 
(1926]3 DL. he R110 3.—CAN. 
ri.—— -——.}—-Held: to make 
the. 20 per cent. retained by the owner 
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cent. due should base his estimate 
on the proportion that the value of 
the work done bore to the cost of 
the entire undertaking. OPGOOD vt. 
FEENER (1921), 62 D a - 419; 62 
S.C. R. 534. OO AN. 


h (p. 374) i. —— Owner giving 
promissory notes in default of cash— 
Notes discounted with bank & interest 
paid. Beat v. aaa Ae rare {1922) 
1 W. W. R. 306; 67 bD. L. R. 554; 
31 Man. L. R. 413. —CAN. 


sb. Under cost plus percentage bs abs 
ment— Port of material suppli by 
Owner—Right of contractor to percentage 
on cost of such material.}--SMITH v. 
McCoutTcHEON, [1922]:1 W. we 3 306; 

67 D. L. R. 554; 31 Man. L . 413. 
—CAN. 


PART VI. SECT. 1. 


f i. Materials encountered in 
excavation.J—On a contract for dam 
construction the contractor was held 
unable to recover extra for hardpan 
excavation,: since the material was 
earth within the contract; nor could 
he recover for rock excavation, or for 
wee & hehe a extras.— BISHOP 

I:), Lrp JAMES MACLAREN & 
ba 11937] 2 D. “L. R 6 625; 7F.L. J. 
(Can.) 19.—CAN. 





195. Add. Annotation :—Refd. Trollope (Geo.) & 
Sons v. Martyn Bros. (1934), 50 


544. 


199. Add. Annotations :—Consd. Diamantidi v. 
Grosvenor Securities, Ltd. & Guildhall Trust, 
Ltd., [1937] 1 All E. R. 703. 

Co. v. Workington Harbour & 

Dock Board, [1936] 1 All EK. R. 454. 


200. Add. Annotation :—Refd. Trade Indemnity 


Indemnity 
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T. L. R. 


Co. v. Workington Harbour & Dock Board, 
[1936] 1 All BE. R. 454. 


202. Add. Annotation :—Refd. Trade Indemnity 


Refd. Trade 


Co. v. Workington Harbour & Dock Board, 
[1936] 1 All E. R. 454. 

211. Add. Annotation :—Consd. Neale v. 
son, [1038] 1 All E. R. 753. 

215. Add. Annotation :—Refd. Wisbech R. C. v. 
Ward, [1927] 2 K. B. 556. 


Richard- 


Part VIl—Maintenance and Defect Clauses. 


222. Add. Annotation :—Consd. Murphy v. Hurly, [1922] 1 A. C. 369. 


Part Vill—Breach of the Contract. 


225a. Approval of council’s surveyor & inspector— 
Subsequent discovery of breach of contract— 
Whether approval conclusive. |—Defts. agreed 
to build for pltfs. a numper of houses in 


PART VI. SECT. 2, SUB-SECT. 1. 


186i. Wrtiten contract—Hvidence to 
vary tnadmissible.J}—KARSGAARD _ . 
BAILEY, {1931] 1 D. L. R. 85.—CAN, 

sd. Prices for extras agreed on.)— 
BLAIS v. PARADIS, [1933] 8S. C. R. 4523 
(1933) 4 D. L. R. 814.—C 

af. Contract with municipality—Coam- 
pulsory employment of labour.|—A 
municipality which compels a con- 
tractor to employ labour from men on 
public relief, thereby increasing his 
costs, is liable in damages for the varia- 
tion in the contract.—CHERICO v. SUD- 
BURY, [1937] 2 D. I. R. 92.—CAN. 


PART VI. SECT. 2, SUB-SECT. 2. 


195 if. —-—.]—Where a con- 
tractor chooses to adopt a more 
expensive method of carrying out his 
contract than the contract properly 
interpreted calls for the logs is his own. 
—GEORGIA CONSTRUCTION Co. v. 
PaciFIO GREAT Se Ry. Co. 
ear C. oe (1929) 1 D. L. R. 773 [1928] 

. R. 466; on appeul, (1929) 4 
D. ie a 161: S.C. Rh. 630.—CAN 
. 380) i. —-—— —-—.] —A contract 
tor: t We execution of road ‘making works 
for a oe council provided that 
no extra works done by the contractor 
would be paid for unless there were an 
order in writing & a certificate of the 
engineer in respect of them. PIitf. 
alleged that certain extra works were 
in fact done at the oral request of the 
engineer & with his knowledge, & that. 
certain of the extra works were actually 
pald for by progress payments on the 
work completed, that deft. stood by & 
took the benefit of the extra works, & 
that he thereby had been induced to 
believe that deft. would not require 
written orders, & had acted to his 
detriment in the belief so induced :— 
Held: even if these allegations were 
proved, they did not establish eijithor 
waiver or estoppel. BYSOUTH v. SHIRE 
OF BLACKBURN & MITCHAM (No. 2), 
{1928} V. L. R. 562; (1928] Argus 
L. R. 337.—AUS. 


sc. Entire contract.)—Pltf. contracted 
to perform the whole of the works 
required in & about the construction 
of a concrete retaining wall for deft. 
fora vag price acco ing to a certain 
plan ification. The contract 
trided im t the specification should 
orm & be construed as forming part 
of the agreement. It also required 
pitf. to build the wall in a certain 
position. This involved removing a 
sand The plan showed a bank 








approximately 6 ft. in width. Pltf. 

claimed that the bank was 12 ft. in 
width, & he brought an action on the 
common counts for the work & labour 
done in removing the extra 6 ft. :— 
Held: the contract was an_ entire 
contract to build the wall for a fixed 
Puce & that inasmuch as the specitica- 

jon was, & the plan was not, oxpress] y 
incorporated in tho contract, pltf.’s 
obligation to complete the works for 
the agreed price was not affected by 
the alleged understatement in the plan, 
& therefore he was not entitled to 


recoves payment for extra work 
oGeanionee thereby.—WaALKER v. 
RANDWICK MUMICIPALITY COUNCIL 


(1020), 30 3S. RN. S. W. 84; 47 
e Ss. W. W. N. 20.—AUS. 

se. Alternative micthods of carrying 
out contract, |—-Where there aro cquiva- 
lent methods for carrying out the con- 
tract no extras caused by the adoption 
of one may be recovered without a 
new agreemcnt.—QUEBEC Uv. DUMONT, 
1936) 1D. L. RK. 446.--CAN. 


PART VI. SECT. 8, SUB-SECT. 1. 


gi. —-~— No estimate given.)— PRICE 
v. Swirr CANADIAN Co., Lrp. (1932), 
4M. P. R. 543.—-CAN. 


PART VI. SECT. 3, SUB-SECT. 2. 


216i. Li ight of contractor to abandon 
contract.}|-—The contract in question 
was for the construction of an Ice Vier 
at Barrington Passage, N.S. The 
specification (inter alia) provided that 
the foundations for the crib ‘‘ must be 
excavated by means of a dredge to the 
rock & cleared off by a diver.”? This 
the contractor found more difficult 
than he anticipated, & he told the 
District Engineer that the excavation 
by dredge was impossible of perform- 
ance. Thereupon the District En- 

eer verbally relieved him of the 

dging, the foundation area for crib 
to be levelled off with bags of con- 


crete, etc., but refused to put the 
instructions in writing. The con- 
tractor would not ca on, & the 
work was taken out of hands for 


delay in execution of the contract. 
Hence the present action for dam 

alleged to have been suffered :—Held : 
if a party by his contract charges him- 
self with an obligation possible to be 
performed he must make good, unless 
the performance becomes impossible 
in law or in fact, or by the conduct 
of the other party. If what is eed 
is possible & re it must be done. 
The changes in the work under the 
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accordance with certain plans & specifica- 
tions, the work to be carried out to the 
satisfaction of the surveyor & the sanitary 
inspector of the urban district council. 


contract made by the District En- 
gineor in this case were not matters 
of detail, but, from an = engincering 
standpoint, were fundamental changes 
which could only be authorised by the 
Chief Kngineer.— Boonn vo, R., [1933] 
Ex. © kt. 333) revsd. [1934] 3D. L. RR, 
161; 8. GC. R. 457.—CAN. 


PART VII. 


ri, -~--~- Defect due to unsuttability 
of subject-matter of contract— Method of 
repair.j—Held: tbe obligation of the 
contractor waa not affected by the 
alleged fact tbset the material was not 
Kuitable to the olimatic conditions. 
If a method of repair as satisfactory 
but less expensive than that called 
for by the contract could be secured 
by the owner, he should be bound to 
accept It.---BLOME wv. REGINA (CITY), 
(9920) 1 W. W. R. 311; 50D. L. R. 
03; 13 Alta. L. RR. 94.--CAN, 

ed. Lanbility of contractor for defecta— 
Materials supplied by contractor.}-— 
WEBSTER v. MOINTOSIE Soa ), (1927) 


3D. L. R. 115; [1927] 2 W. W. RR. 
838.—CAN. 
222 i. Notice to remedy defecits— 


Fatlure to comply with--Ltability of 
contractor.j—Where a contractor was 
notified of defects by the owner & 
wrongly insisted that they were trifling 
& could bo fixed up at slight expense, 
but the owner refused to accept repairs 
of that sort & employed a carpenter to 
do the pecceaty work :--Held: tho 
contractor had all the notico & oppor- 
tunity to repair properly which he 
could have claimed, even if the con- 
tract had expressly proves for such 
notice. re aaa uae OINTOSH (Sask.), 


ie R. 115; [1927 
WR 838. CAN. : 


PART VIII. SECT. 1. 


k 1, ~—— Different contractora for 
building & joiner work.}—A_ builder 
contracted to carry out the building & 
plastering work in connection with the 
erection of a house, & another con- 
tractor undertook to el out the 
joiner work. The bailder finished his 
work, & the owner accepted possession 
of the house & paid two instalments 
of the account. Afterwards the out- 
side walls began to crack, & it waa dis- 
covered that the walls were off the 
lumb. In an action by the builder 
or the balance of his account, the 
owner averred that the defect fn the 
walls was occasioned by the use of 
faulty materials in the construction 
of the concrete floors by the builder. 


Cases 225a—230b. 


225b. 


230a. 


The b 


The houses were completed to the satis- | 


faction of the surveyor & the inspector, & 
pltfs. sold them at a profit. In fact the 
express agreement to cement & the im a 
agreement to do the work properly had 

broken, & on complaint by the purchasers 
pltfs. carried out repairs to put the houses in 
a habitable state, & they sued defts. for the 
cost of the repairs. Defts. contended that 
they were under no liability as the surveyor 
& the inspector had eEpROVed of the work, 
that pltfs., having sold the houses at a profit, 


had suffered no damage, & that, as the repairs | 


were only an act of generosity, pltfs. could not 
recover the cost :—Held: there being in the 
contract no statement that the approval 
of the surveyor & the inspector was to be 
final & conclusive, their approval was only 
& superadded protection, & pltfs. were 
entitled to recover the difference between the 
value of the houses as they ought to have 
been when completed & their value in fact. 
—NEWTON ABBOT DEVELOPMENT Co., LTD. 
v. STOCKMAN Bros. (1931), 47 T. L. R. 616. 


Liability for defects limited to defects dis- 
covered within five years—Discovery within 
five years—Effect on subsequent discoveries, } 
—A district council employed contractors tp 
make a road, the contract containing the 
following clause: ‘‘ Should it at any time 
subsequent to the termination of the period of 
maintenance up to but not exceeding a period 
of five years from the date of the completion 
of the works be discoveied that the terms of 
this specification have been violated by the 
execution of bad, insufficient or inaccurate 
work the council shall be at liberty to make 
good such work & to recover the cost thereof 
from the contractor .. .’:—Held: the 
council could recover only for the defects 
discovered within the five years to the actual 
extent of that discovery, & such discovery 
did not entitle the council to recover for 
defects thereafter discovered.—MARSDEN 


URBAN District COUNCIL v. SHARP (1931), 


48 T. L. R. 23, C. A. 

Excess of cost of completion over con- 
tract price.|—By a contract in writing 
dated May 12, 1916, deft. agreed to build 
for pltf. a house, subject to the conditions 
set forth in the schedule thereto, for the sum 
of £1.900. The conditions provided (inter 
alia) that deft. should begin the works im- 





uilder averred that the damage 


question of fuct whether in the cir- 


ENGLISH AND Empire DIGEst SUPPLEMENT. 


mediately after possession of the site was 
given to him, & should regularly proceed with 
& complete the same within six months after 
the date of the plans being passed by the local 
authority, & that if deft. should suspend 
the works or should not proceed with them 


with due diligence, pitf. by his architect 


should have power to give notice to deft. 
requiring him to proceed, & on failure of deft. 
to comply with such notice for thirty days 
pitf. should be entitled to enter upon & take 
possession of the works & site & employ any 
other person to complete the works. On 
July 10, 1916, the plans were duly passed. 
On July bd, 1916, an order was made by the 
Minister of Munitions under the powers of the 
Defence of the Realm (Consolidation) Regu- 
lations, 1914, which provided that on & after 
July 20, 1916, no person should without 
licence from the Minister of Munitions com- 
mence or carry on any building or con- 
struction work. On July 21 deft. applied 
for a licence to proceed, & continued to work 
fairly well until Aug. 12, when he ceased to 
proceed with due diligence with the deliberate 
intention, asthe ct. held, of ensuring that 
the licence should be refused & that he should 
thereby be enabled to put an end to the 
contract. On Sept. 9 pltf.’s architect gave 
him thirty days’ notice to proceed with the 
works. On Sept. 30, before the expiration 
of the notice, the Minister of Munitions 
refused to grant the licence to proceed. 
In an action by pltf. for damages for breach 
of contract :—Held: deft. could not take 
advantage of the intervention of the Minister 
of Munitions, which was brought about 
by his own act, & the proper measure of 
damages was what it cost pltf. to complete 
the house substantially as it was originally 
intended & in a reasonable manner at the 
earliest moment he was allowed to proceed 
with the work, less any amount that would 
have been due & payable to deft. by pltf., 
had deft. completed the house to the roofing- 
in at the time agreed by the terms of his 
contract.—-MERTENS v. HOME FREEHOLDS 
Co., [1921] 2 K. B. 626; 90 L. J. K. B. 707; 
125 L. T. 355, C. A. 


230b. —-—- House improperly built-—Difference 


between value in fact & proper value.]— 
NEWTON ABBOT DEVELOPMENT C©o., LID. v. 
STOCKMAN Bros., No. 225a, ante. 


DoE, Bee 8.C. R21; 1D. L. R. 


to the walls was caused by the use of 
unscasoned timber in the oonstruction 
of thé roof by the other contractor. 
Neither of these averments was 
established at the proof, but either of 
them might have been the cause of 
the cracking of the walls:—Held:; 

breach of contract had not been 
established against pursuer, & he was 
entitled to decree for the belance ef 
the contract price.—CarRr 

MacGReEwor, [1927} &. C. male. 16. SCOT. 


af. map stp of funds as security for 
due construction—Default by employer— 
Return of bonds, }—-CANADIAN TERMINAL 
SYSTEN, . an v. KINGSTON Se 7 
{1936] sae -R. 106; (1935) 4 D.L. R. 
713.—CA 


PART VIII. SECT. 2, SUB-SECT. 1. 


s (p. 388) i. .}—Where a 
builder prepares plans & specifications 
for work that he constructs, there is 
no rule of law that he th hereby assumes 
the responaibility of an architect & 
is under the samo liability. It is a 








cumstances of each particular case a 
necessary inference arises that the 
builder represented that he was com- 
petent to fulfil the full duties of an 
eciteck —STEIN v. ANDERSON, ee 
L. R. 491; 13 N. Z. L. J. 179.— 
r (p. 389) f. ~-—- 
Where no time had been set for the 
completion of a roof, which deft. 
agreed to build on pitt.’ 8 hotel, & at 
the expiration of a reasonable time the 
contractor left it unfinished, & the 
oan agreed to the contractor under- 
othe Seu to ee it within a further 
ides : the contractor was 
not ‘ieble ta gr Peres where, within 
that period, the unfinished condition 
of the roof resulted in ita destruction 
by a storm & oo vente damage by 
rain to the hotel.— NT v. LANDRY 
Seek ) (192713 D. L. LR 605; (1927) 
W. WwW, R. 869 9.—OAN 


e 








b (p. 389). i. —— ——.]}—DoE & 
ROMAN CATHOLIC EPISCOPAL OORPN. 
or Diocese OF LONDON, IN ONTARIO 
v. CANADIAN SURETY Co., BLONDE v. 


“26 


145.—C 
e (p. ee Right to general 





amines —Nat ” where no evidence of 


loss beyond specific damage. a v. 
DRAPER cone )» a Ele 4D. L. R. 
1079: [1927] 3 . 507.—-CAN. 





_h p. 390) i. a of alteration.) 
ere a building as constructed does 
not comply in respect to the head 
of the work or material with 
called for by the contract the Seabure 
of damages is the cost ik Sa such altera- 
tions or repairs as ecessary to 
bring about com latices. with the con- 
tract.—PEARSON-BURLEIGH, LTD. ov. 
PIONKER GRAIN Co., LTD., [1933] 1 
W. W. R. 179; 1 D. L. RB. 714: 41 
Man. L. R. 65.—CAN. 


PART VIII. SECT. 2, SUB-SECT. 2. 
bi. Fatlure to furnish plan. }-— Held : 
delay & loss from epring sand ot s river 
kia Pacey ae delay il 

ore em rer 

Lape not Miabie.—-CREELMAN © Ae 
PaciFIo Rarway, (193% “4 

DL L. R. 798.—CAN. 
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288. Add. Annotation :—Refd. Widnes Foundry 
(1925), Ltd. v. Cellulose Acetate Silk Co. 
(1981), 47 T. L. R. 481. 

2438. Add. Annotations :—Refd. Widnes Foundry 
ieee) Ltd. v. Cellulose Acetate Silk Co., 
td. (19381), 47 T. L. R. 873; Pearl Assur- 
ance Co. v. South Africa Union Government, 
[1934] A. O. 570. 

262. Add. Annotation :—Apld. Sagar v. Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 

268. Add. Annotation :—Rofd. Sagar v. Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 

265a. ——.]—A bill will not lie to compel the 
performance of an agreement to build an 


house.—HRRINGTON v. AYNESLY (1788), 2 
Bro. O. 0. 8413; 2 Dick. 692; 21 H.R. 440. 
278a. ---— Non-compliance with building regula- 
tions.]—Deft. agreed to erect a house accord- 
ing to a plan to be approved by piltfs., & 
according to the regulations of Metropolitan 
Building Acts. Plitfs. approved a plan, but 
it was objected to by the Board of Works :— 
Held: deft. must i olga pace perform his 
contract, subject to the plan being modified 
to conform with the regulations of the Board 
of Works.—Cusitr v. SmitH (1864), 11 
L. T. 298; 28 J. P. 820; 10 Jur. N.S. 1128. 


Annotation ;—Reld. Wolverhampton Corpn. v. Emmons, 
[1901] 1 K. B. 515. 


Part IX.—Excuses for Non-Performance. 


279. Add. Annotations :—Refd. Larrinaga v. Soc. | 
Franco-Americaine des Phosphates de Medulla 
(1923), 92 L. J. K. B. 455; Trollope (Geo.) & 
Sons v. Martyn Bros. (1934), 50 T. L. R. 544; 
A.-G. of Trinidad & Tobago v. Gordon Grant 
& Co., [1935' A. C. 532; Chandler Bros., 
Ltd. v. Boswell, [1936] 3 All E. R. 179. 


282. Add. Annotations :—As to (2) Refd. Mertens 
v. Home Freeholds Co., [1921] 2 K. B. 526; 
Dominion Coal Co. v. Maskinonge 8.8. Co., 
[1922]2 K. B. 132; Larrinaga v. Soc. Franco- 
Americaine des Phosphates de Meduila (1923), 
92 L. J. K. B. 455 ; Cantiere Navale Triestina 
v. Handelsvertretung der Russe Soz. Fod.- 
Naphtha Export (1925), 04 L. J. K. B. 679; 
Kursell v. Timber Operators & Contractors, 
[1927] 1 K. B. 298; The Penelope, {1928} 
P, 180; Hyman v. Hyman, Huphes v 
Hughes, [1929] P. 1; May wv. May (1976), 
98 L. J. K. B. 770; Walton Harvey, Ltd. v. 
Walker & Homfrays, Ltd., [1931] 1 Ch. 274 ; 
ace v. Lever Bros., Ltd. (1931), 146 L. T. 


285a. ——~ -—-— Brought about by contractor’s 
own act.|——-MERTENS v. HOME FREEHOLDS 
Co., No. 230a, ante. 


287a. ——~ Indemnity Act, 1920 (c. 48)—‘* Direct 


& particular interference with business ’’— 
What is.}—The claimant whose business was 
that of a steam-trawler owner had a contract 
with a firm of trawler builders to build for 
him a number of trawlers. Before the 
builders had commenced to build the trawlers 
s0 contracted for the Admiralty issued an 
order to them under Reg. 8A of the Defence 
of the Realm Regulations, directing them not 
to proceed with any work on vessels for 
private owners, but to work for the Admiralty 
instead. At the time of making that Order 
the Admiralty had full knowledge of the 
existence of the claimant’s contract with the 
builders. By reason of the order he suffered 
substantial loss. On a claim being made for 
compensation under Indemnity Act, 1920 
(c. 48), s. 2 (1) (b) & Sched., Part II. :—Held: 
the Admiralty’s knowledge of the contract 
was wholly immaterial, & in so far as the order 
interfered with claimant’s business it was 
only a secondary & indirect interference, 
with the result that claimant was not entitled 
to compensation.-—BLACK v. ADMIRALTY 
Comnrs., (1924) 1 K. B. 661; 93 L. J. K. B. 
341; 130 L. T. 711; 40 T. L. R. 816; 68 
Sol. Jo. 866, O. A. 

Anusaiion :—Refd. Brocklebank, Ltd. v. R., (1925] 1 K. B. 


Part X.—Forfeiture. 


298. Add. Annotation :—Refd. United States Shipping Board v. Durrell, [1923] 2 K. B. 739. 


243 1. —— Deduction of vaiue of in- 
completed work with s 
thereon — Penally.) — Mac v. 
NorRtg WEST 8 Co., [(1924] 1 
D. L. R. 987 Py 1 WwW, WwW. &R. 795.—CAN. 


PART VIII. SECT. 8, SUB-SECT. 2. 

sf. Owner taking possession before 
completion. }—Cassipy (A. W.) & Co, v. 
oe (Sask.), [1929] 2 D. L. R. 353.— 


was at liberty to 
not making any 
PART IX. SECT. 1. 


ri. ——~. A contractor who entered 
into a contract with a municipality for 
the construction of a sewer system Pe 


CAN. 
PART IX. 


contract on the ground that its per- 
formance is impossible. 
contract provides that the work will 
be performed under the supervision 
of the city engineer, the contractor 
cannot complain. of the fact that the 
engineers had not given him any 
instructions or advice as to the way 
the trenches should be cribbed, as he 
do such work in his 
own way without the permigsion of 
the engineer as sone 

0 


RIVET v. LA CORPORATION DU VILLAGE 
pr St.-JosmrPH, (1932] S. C. 


completed, {tf was found that tho con- 
tractor had carried out the contract 
except with respect to bailing the well, 
that he was prevented from doing 

so because the casing pipe supplied b 
the owner was too light & had col- 
lapsed :—Held: therefore, the case 
was one coming under the principle 
that where under the .terms of 4 
building contract mutual obligations 
are {imposed on both parties with 
respect to carrying out the contract, & 
as a result of the failure of the owner to 
f his obligations the contractor 
is unable to finish the work com- 
letely, the fact that the work was not 
Pally completed docs not disentitle the 
contractor to recover the full contract 


Kvon if the 


ag the latter was 
rmal objection.— 
R, 1.— 


SECT. 3. 


bound to do the work necessary sg. Supply of defective materials. price.—UNION DRILLING & DEV¥ICP- 
shore up the sides of the trenches when In an action wherein the ponicactor MENT Co., LTD. v. CaPriTaL O11 & 
he is met with a condition of the soil sued to recover the balance of the NaTuRaL Gas Co., Lrp., [1931] 1 
nerally known as quicksand; & contract price unpaid under a con- W.W.R. 786; affd., (1931) 2 D. L. R. 
t fact is not a sufficient cause which tract to an oll well, & the owner 851; 2 W. W. R. 508 ; d., {1931) 3 
would justify the ct. to set aside the pleaded that the contract had not been OD. L. HR. 656.—CAN 
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Part Xl.—Materials. 


812. Add. Annotation :—As to (1) Apld. Re Blyth 
Shipbuilding & Dry Docks Co. Forster v. 
Blyth Shipbuilding & Dry Docks Co., [1926] 
Oh. 494. 

816. Add. Annotation :—Refd. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
Fae ulding & Dry Docks Co., [1926] Ch. 


818. Add. Annotation :—Apld. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
Py cians & Dry Docks Co., [1926] Ch. 


819. Add. Annotation :—Distd. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
ae & Dry Docks Co., [1926] Ch. 

819a. .]}—A shipbuilding contract pro- 
vided for payment of the price of the vessel 
by instalments, the first to be paid on the 








property of the purchasers. After the first 
instalments of the purchase-money had been 
paid & the vessel had been partly constructed, 
@ receiver was appointed in an action com- 
menced by debenture-holders of the ship- 
building co. for enforcing their security :— 
Held: certain worked material lying in the 
yard ready to be incorporated into the hull 
of the vessel & approved by the purchasers’ 
surveyor, had not been ‘“ appropriated for 
her’ within the above clause so as to become 
the property of the purchasers.—Re BLYTH 
SHIPBUILDING & Dry Docks Co., FORSTER 
v. BLYTH SHIPBUILDING & Dry Dooks Co., 
[1926] Ch. 494; 95 L. J. Ch. 850; 134 
L. T. 643, ©. A. 

Arnone :—Refd. Behnke v. Bede Shipping Co., [1927] 


B. 649; Cammell, Laird & Co. v. Manganese Bronze 
& Brags Co., [1934] A. C. 402. 


signing of the contract, the next when the 825a. Erection of temporary building for special 


Jkeel was laid, & others at various stages in 
the progress of the ship’s construction. She 
was to be constructed under the inspection 
of the purchasers’ surveyor, to whose 
approval the quality of the material used & 
the workmanship were to be subject. Clause 6 
provided that from & after payment by the 
purchasers to the builc ers of the first instal- 
ment on account of the price the vessel & all 
materials & things appropriated for her 
should thenceforth, subject to the lien of 
the builders for unpaid purchase-money in- 
cluding extras, become & remain the absolute 


4 


purpose—Agreement for return of materials.) 
—Pltf. agreed with deft., who was mayor 
of H., to erect the hustings for the election 
‘for the borough of H., as before with altera- 
tions, for £19 10s. by receiving the wood back 
again. After the election was ended, the 
mob carried the wood of the hustings away. 
In assumpsit for not returning the wood :— 
Held: deft. was bound to return the wood, 
by putting the hustings safely into the 
possession of pltf.—FULLER v. PATTRICK 
(1849), 18 L. J. Q. B. 236; 13 L. T. O. S. 
185; 13 Jur. 561. 


Part XIl—Assignment and Devolution of Rights and 
Liabilities. 


840. Add. Annotation :—Consd. Earle v. Hems- 
worth R. DPD. C. (1928), 140 L. T. 69. 


841. Add. Annotations :—As to (1) Consd. He 
National Benefit; Assce., [1924] 2 Ch. 339; 
As to (2) Refd. Re Fenton, Ex p. Fenton 
Textile Assocn. (1930), 99 L. J. Ch. 858. 
As to (3) Apld. Re City Life Assce., [1926] Ch. 
‘191. As to (4) Consd. Re National Benefit 
Assce., [1924] 2 Ch. 339. 


842. Add. Annotation :—Refd. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730. 


.]—Pltfs. claimed £1,000 being retention 
moneys due from defts. to a firm of con- 
tractors. Pltfs. claimed under an assign- 
ment dated Apr. 7, 1924. On Nov. 2], 1922, 
defts. entered into a building contract for a 
lump sum with S., the contractors, for the 
construction of a number of cottages under 
a housing scheme. The contract provided 
for interim payments, but no money was to 
become payable to the contractors except on 
the architect’s certificate in writing, & 
certificates were to be issued when work to 





842a. 


XI. SECT. 2, SUB-SECT. 1. 


ssession for 
i. —-—.}~-An unpaid builder as eae 


such has no lien u 
him, unless under the contract for oon- 
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the value of £1,000 had been executed & 
thereafter at monthly intervals as certified 
by the architect in writing. He was to 
certify the amount from time to time payable 
to the contractors under the contract. The 
amount to be certified by the architect on 
his first & monthly certificates as due to the 
contractors was to be at the rate of 90 per 
cent. of the value of the work, including 
extras. The balance of 10 per cent. of the 
value of the work was to be retained until 
the sum so retained, called a retention fund, 
should amount to £2,472 after which the con- 
tractors were to be paid monthly to the full 
value of the work done & the materials 
supplied. The retention fund was to be 
deposited in a bank until the*final adjust- 
ment of accounts. The contract was varied 
by consent, & in the events which happened 
the retention fund amounted to £1,000 at 
the beginning of 1924. This was never 
deposited at the bank & remained a merely 
notional fund, but both parties treated it as 
@ separate sum capable of being earmarked. 


struction._-N. P. A Fin 


the building in . CHETLIAR 
S bali o. SHARMA (1927), I. L. R. 6 Ran. 87.—~ 


e balance due to 
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It was included without distinction in the 
architect’s final certificate for £1,848 10s. 2d. 
on Jan. 28, 1927. Meanwhile pltfs., who 
were supplying cement to the contractors, 
found that the latter were getting into arrears 
with their payments & to obtain further 
credit the contractors, being then indebted 
to pitfs. in the sum of £671 on Apr. 7, 1924, 
assigned to them the retention fund by a 
document dated Apr. 7, 1924, in the following 
terms: ‘‘In part reduction of the amount 
now, or to be, owing from us to you for goods 
supplied by you, we hereby assign to you all 
moneys now or hereafter to become due to 
us from the Hemsworth R. D. C. for retention 
moneys in respect of the G. housing scheme. 
& for which‘your receipt shall be a sufficient. 
discharge. It is understood that we are only 
to be credited with the amount actually paid 
to you under this assignment as & when the 
same is received by you.’”’ Due notice of 
that assignment was given by pltfs. to defts. 
onthefollowingday. This was acknowledged 
by defts. on May 26, 1924. By that time the 
contractors had issued a number of debentures 
to the M. & C. Bank. These debentures were 
dated at various periods from Feb. 1, 1900, 
to Feb. 2, 1924, they charged the under- 
taking & property, both present & future, 
of the contractors, the charge being a specific 
charge on their freehold & leasehold property, 
machinery, goodwill, & uncalled capital & 
a floating charge on all the co.’s other assets, 
subject to a proviso that the contractors 
were not to be at liberty to create any mtge. 
or charge on any of the assets in priority to 
the debentures. A receiver for the debenture 
holders was appointed in Oct. 1224, & he 
duly entered into possession. Seva days 
after the appointment of the receiver a 
resolution was passed for the voluntary 
winding-up of the co. The receiver refused 
to recognise the right of pltfs. to payment 
under their assignment in priority to the 
debenture holders, & on the architect’s 
certificate being given in Jan. 1927, defts. 
declined to interplead & paid the retention 
moneys to the receiver for the debenture 
holders:—Held: the assignment in question 
was a good legal assignment & pltfs. were 
entitled to sue on it. The retention fund in 
this case arose out of an existing contract, 
& although it did not become payable until a 
date later than that of the assignment, it was 
a debt or other legal thing in action which 
could be assigned. The assignment was 
within Jud. Act, 1873, s. 25, & Law of Pro- 
perty Act, 1925 (c. 20), 8. 136. It could be 


344, 


845. 


45a. 


347. 


348. 


349. 
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sued on by the assignee without joining the 
assignor as a party. Plitfs. were therefore 
entitled to recover on the assignment.— 
EaRLe (G. & T.) (1925), Lrp. v. Hemswortn 
RuraAL, District Councin (1928), 140 L. T. 
69; 44 T. L. R. 758, 0. A. 


Add. Annotations: — Refd. Cottage Club 
Dstates v. Woodside Estate Co. (Amersham) 
(1927), 97 L. J. K. B. 72; Re Wait, [1927} 1 
Ch. 606 ;+EKarle v Hemsworth R. D. ©. (1928), 
140 L. T. 69; Williams v. Atlantic Assurance 
Co. (1932), 37 Com. Cas. 304. 


Add. Annotations :-—Refd. Lawrence v. Hayes, 
{1927] 2 K. B. 111; Earle v. Hemsworth 
R. D. C. (1928), 44 T. Ta. R. 605. 


Effect of-——On contractor’s rights under 
arbitration clause.]—Building contractors as- 
signed to a bank all money due & to be- 
come due to them under a building contract, 
which contained an arbn. clause, & the proper 
notice of the assignment was served on the 
building owners. Disputes having arisen 
regarding a claim by the contractors for 
compensation & extra payment, recourse was 
had to arbn. :—Held: (1) the arbitrator had 
jurisdiction to entertain the arbn., since the 
contractors’ rights under the arbn. clause did 
not constitute a ‘‘ legal’ or ‘‘ other remedy ”’ 
for the debt within Law of Property Act, 
1925 (c. 20), 8. 136 (1), & were not passed 
& transferred to the bank by the assign- 
ment; (2) the arbitrator had to consider not 
merely the terms of the contract within the 
limits of the document, but also the applica- 
tion & enforcement of those terms, having 
regard to the whole legal position which the 
parties had created, including the relinquish- 
ment by the contractors themselves by the 
assignment of their right to claim the debt, 
é& he must make his award in favour of the 
building owners.—CoTTAGE CLUB ESTATES 
v. WoopDsIDr ESTaTus Oo. (AMERSHAM), [1928] 
2K. B. 463; 97 L. J. K. B. 72; 189 L. T. 
353; 44 T. L. R. 20; 33 Com. Cas. 97. 


Add. Annotation :—Consd, Ahmed Angullia 
Bin Hadjee Mohamed Salleh Angullia v. 
Estate & ‘Trust Agencies (1927), Ltd., [1938] 
A. C. 624. 

Add. Annotation :—Consd. Ahmed Angullia 
Bin Hadjee Mohamed Salleh Angullia v. 
tate & Trust Agencies (1927), Ltd., [1938F 
A. C, 624. 


Add. Annotation :-—Consd. Ahmed Angullia 
Bin Hadjee Mohamed Salleh Angullia ». 
Estate & Trust Agencies (1927), Ltd., [1938] 
A. C, 624. 


Part XII1._—Substituted Contracts and Sub-Contracts. 


363. Add. Annotation :—Consd. Milestone & Sons, 


Ltd. v. Yates Castle Brewery, Ltd., [1938] 

2 All E. R. 439. 
On architect’s certificate—Validity. |— 
Pltfs. contracted to build a hotel for defts., 
the contract being in the standard form 
recommended by the Royal Institute of 
British Architects (1909 edition). When 
the greater part of the work had been com- 
leted & paid for, pltfs. went into liquidation. 
e balance of the contract price outstanding 





at that time was £1,234 16a. 6d. As to 
£643 Os. Yd., part of that balance, defts. 
contended that they were entitled by the 
terms of the contract to pay it direct to 
various subcontractors, who had been nomi- 
nated by, defts.’ architect. The architect 
had issued a certificate in favour of the con- 
tractors, including sums due to subcon- 
tractors, & later, in sume cases on the day 
on which the writ in this action was issued, 
& in others at a later date, gave certificates 


PART XIII. SECT. 2, SUB-SECT. 2. 


by _arehtlct ie ocala = ub conte 
gave Pp a contractor, a price for ate 
certain work in connection with a 66 work :-—H 
agree The contractor was bound 


punae conditions were not defined nor 


in respect of the same matters in favour of 
the subcontractors. No contractual obliga- 
tion to the subcontractors was pleaded, but 
reliance was geste upon a clause in the 
coe which said that such sums should 

aid to the subcontractor by the con- 

r or by the employer as the architect 
chould direct :—Held: the certificates in 
favour of the subcontractors were invalid, 
& did not empower defts. to,pay the sub- 
contractors direct.—MILESTONE & Sons, LTp. 
v. YATES CASTLE BREWERY, Lrp., [1938] 2 
All E. R. 439. 





of employer. ]—Deft., a contractor, had con- 
tracted to divert a road for a county council, 
&, as incidental to that purpose, to make a 
tunnel. The work of excavating for the 
tunnel was sub-contracted to a firm called 
C. Bros. This firm was later turned into a 
limited co. & a receiver was appointed by the 
debenture holders. The receiver elected to 
complete the sub-contract, but, hampered 
by lack of money, he was unable to proceed 
with the work at the speed the contract 
required. The head contract contained a’ 
clause giving the engineers of the county’ 
council, if they were dissatisfied with any sub 
contractor, power to require his removal. 
The sub-contract, which contained many 
rovisions in similar terms to those in the 
ead contract, contained no clause providing 
for the contingency of :he engineers giving 
a notice under the above clause. The 
engineers served such a notice: Held: (1) as 
the parties had the head contract before them 
when they entered into the sub-contract, 
they must be taken to have had in con- 
templation the possibility of the engineers 
giving such a notice, & a term could not be 
implied in the sub-contract giving the con- 
tractor power, as between him & the sub- 
contractor, upon such a notice being given, 
to put an end to the sub-contract; (2) a 
recital that the sub-contractor had agreed to 
carry out the work in accordance with the 
terms of the principal ‘contract did not, 
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where other clauses were expressly included, 
incorporate the clause of the principal con- 
tract here in question; (3) the effect of the 
giving of the notice haa ive the sub- 
contractor the right to or breach of 
contract or upon a quantum meruit basis. 
He was not obliged to wait until the date of 
completion arrived & then sue on a pee 
of contract.—CHANDLER Bros., L‘t..- 
BoOswWELL, [1936] 8 All BE. R. 179; "80 Sol. Jo. 
951, C. A. 


878a. Liability for injury to workman.}—PIitf. was 


a workman engaged in building operations. 
The first defts. were the seperal contractors, 
& the second defts. were subcontractors 
engaged in povung: in the staircases in a new 
building. t the material time, there was 4 
ladder (provided by the general contractors) 
from the ground up to the second floor, but no 
ladder from the ground to the first floor. 
The subcontractors had put in a staircase 
from the ground to the first floor, which 
was incomplete in the following respects: 
there was no handrail or bannisters, none of 
the risers were in, & one tread, the tenth from 
the bottom, & immediately beneath a landing 
half-way up the staircase, was missing. 
Pltf., almost immediately before the accident, 
had gone up this staircase without mishap, 
which he explained by ap ar that he went 
up two steps at a time, but, upon coming 
down, his foot slipped through the hole due 
to the missing tread, he was seriously 
injured :—Held: (1) pltf. had no cause of 
action against the sr becHtR stare, as the 
staircase was obviously incomplete; (2) the 
absence of a ladder from the ground to the 
first floor was not in effect an invitation to 
workmen to use the incomplete staircase ; 
(3) the contractors had no power to invite or 
license any person to use the incomplete 
staircase, which could only be done by the 
subcontractors; (4) the accident was due to 
ee own want of care, & the action failed.— 

OWARD v. FARMER & SON, Lrp., [1938] 2 
All E. R. 296 ; 82 Sol. Jo. 351, C. A. 


Part XIV.—Guarantees and Sureties. 


—= Loans to debtor by creditor.]—-A firm 
of contractors agreed to construct a new & 
enlarged dock. The Dock Board required a 
guarantec for the performance of the contract 
& defts. gave a joint & several bond in the 

sum of £50,000 conditioned for the due per- 
formance of the contract :—Held : (1) this 
was a contract of guarantee & not of insur- 
ance; (2) by clause 7 of the agreement the 
Dock Board had made it clear that they were 
a non-disclosing body & they had thereby 
contracted out of any duty to disclose; 


n i. ——- Dismissal of sub-contractor paket 


genera) conditiona of contract ; power to dismiss a 


although they pending againat sub-contract 

incorporated in pre sles taz.}-—-~Hopr (HENRY) & SONS, 
according to SHEEHY (RicuarRD) & Sons 

whisk the sub-contractor was bound tip2ay. 52 O. L. R. 237.—CAN. 

t bound by ‘erm rinthe general 8 /.—~ er ap dp, Contractors :— 

Was no un ya gen 

conditions whereby had Held’: delagard to amagen for breach 


wore  relorred to them, 
to & 


specifications 


ne architect 
-contractor. 
OSBURN ¢t. LEGGETT, psoy S. A. 8. R. 


(8) loans of £45,000 made to the contractors 
by the Dock Board out of a fund provided 
by the Treasury under Trade Facilities Act, 
1921 (c. 65), & of which the guarantors had 
no knowledge, were outside the construction 
contract & therefore outside the arantee ; 
& no certificate of the Dock Board engineer, 
though agreed to be final & binding upon 
them, could make the guararitors liable in 
respect of such loans; (4) such advances, 
though repayable by an increased percentage 
of retention money, were not a variation of 


or— Liability 


of contract sub-contractors by 
itn of Me eedals not being delivered 


in the contemplation of the parties gi¢ — AUS. tiine.— Horr etal s. Sons, 
when the sub-contractor’sa price was SHEEHY (RICHARD = Sons 
given & accepted, nor did he over 372 ti. ——— Mechanic's Uen action (1933) 52 0. L. R. 237.—C 
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the contract & therefore not a discharge of 
the guarantors.—TRADE INDEMNITY Co., 
LTD. v. WORKINGTON Harsour & Dock 
BoarpD, [1987] A. C. 1; [1936] 1 All E. R. 
454; 105 L. J. K. B. 183; 154 L. T. 507; 
41 Com. Cas. 186, H. L. 





383b. Bond to indemnify road authority— 
_ Authority stated to be rural district council— 
Authority in fact county council.]—On June 6, 
1930, in consideration of the issue by pltf. co. 
of a bond on behalf of F. ‘‘ in favour of the 
Gower R.D.C.,”’ in connection with a con- 
tract for road improvement, defts. undertook 
to indemnify pltf. co. against all losses in- 
curred in consequence of having issued the 
bond. On July 4, 1930, pltf. co. & F. 
bound themselves by a bond issued in favour 
of the Glamorgan C.C. which had by virtue 
of the Local Government Act, 1929 (c. 17), 


s. 80, become the competent road authority 
on Apr. 1, 1930. Pltf. co. became liable to 
perform its obligations under the bond, & it 
thereupon sought to be indemnified by defts. 
Defts. did not know, when they gave their 
undertaking that the Glamorgan C.C. had 
become the competent road authority :— 
Held: (1) the maxim ignorantia legis 
neminem excusat was not, applicable ; (2) the 
words in the undertaking ‘‘ in favour of the 
Gower R.D.C.’’ were not mere surplusage 
& immaterial, & it could not be inferred 
that defts. meant ‘‘the competent road 
authority ’’?; (3) there was no evidence that 
defts. misled pltf. co. by their conduct, & 
defts. were not estopped from saying that 
they had never agreed to indemnify pltf. co.— 
PROVIDENT ACCIDENT & WHITE Cross IN- 
SURANCE Co., LTD. v. DAHNE & WHITER, 
[1937] 2 All EK. R. 255; 81 Sol. Jo. 421. 


Part XV.—Arbitration Clauses. 


886. Add. Annotation :—Refd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

387. Add. Annotation :—Consd. Czarnikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 

888. Add. Annotation :—Refd. Czarnikow v. Roth. 
Schmidt, [1922] 2 K. B. 478. 

388a. Clause restricting time for opening reference 
—‘* Until after completion of works ’’—Mean- 
ing of.]|—The form of building contract issued 
by the Royal Institute of British Architects 
provides, by condition 31 in the schedule 
thereto, that should the building owner not 
pay the builder any sum certiti-d by the 
architect within the time limited ‘iy the 
contract, the builder is to be at liberty; to 
determine the contract & recover from the 
building owner payment for al] work executed. 
Condition 32 provides that In case any differ- 
ence shall arise between the building owner 
& the builder as to the construction of the 
contract or as to any matter arising there- 
under, such difference is to be referred to 
arbn., but that ‘‘such reference . . . shall 
not be opened until after the completion of 
the works.”’ During the progress of certain 
works which were being carried out under a 
building «contract in the above form the 
building owner neglected to pay the builder 


PART XV. SECT. 1. 
hi. .}—A contract for the con- 





397a. 


Ji. ——— Breach of contract alleged 
against engineer—Engineer appointed by 
contract as arbitrator.|—One of the con- 


a sum certified by the architect within the 
stipulated time, & thereupon the builder 
determined the contract under condition 31. 
The builder commenced arbn. proceedings 
while the contract: works were still uncom- 
pleted, & the arbitrator made an award in 
his favour for the money due to him under 
the contract :—Held: the words “ until 
after the completion of the works’’ in 
condition 32 meant until after completion 
of the whole of tie works contracted for, 
& not merely until after completion of so 
much of the works as the builder was under 
the circumstances bound to perform; con- 
sequently the arbn. was premature & the 
arbitrator had no jurisdiction to make the 
award; or at all events the validity of 
the award was sufficiently doubtful to render 
it improper to enforce it summarily.—SMITH 
v. MARTIN, [1925] 1 K. B. 745; 941.3. K. B. 
645; 183 L. T. 196, C. A. 


390. Add. Annolation :—Refd. Trade Indemnity 


Co. v. Workington Harbour & Dock Board, 
[19387] A. C. 1. 

Manner in which work done.]—- 
PRESTIGE & Co., Lrp. v. BRETTELL, [1938] 
4 All BE. R. 3846; 55 T. L. R. 593 82 Sol. Jo. 
929, C. A, 





had been a repudiation of the contract, 
yet in the exercise of ite discretion 
under the sect. the ct. should not 


struction of a covered way froin the 
mainland to a Lghthouse contained 
an arbn. clause, the first part of which 
referred all disputes, whenever arising, 
as to the contract & ita execution to 
the employers’ engineer, while the 
second part referred any dispute or 
claim arising after. or consequent on, 
the completion of the contract to 
another engineer. A dispute having 
arisen as to the rate payalbe for the 
removal of certain rook, the contractors 
refused to continue the work, & the 
employers took the work out of their 
hands. An action having been brought 
by the contractors for payment of sums 
all to be due under the contract & 
for damages :—Held > as the work waa 
still in progress, the first part of the 
arbn. clause applied, it being im- 
material that the work had been taken 
out of the hands of the pursuers, & 
action sisted to allow the arbn. to 
ain co vw. NORTHERN 

IGHTHOUSES Comms., [1925] 8S. C. 
(H. L.) 22.—8COT. 


ditions of a road-making contract 
between pltf. & deft. provided that 
any dispute relating to nny alleged 
breach of contract by deft. should 
from time to time be referred to & 
be fore Alieat ead oe of eerie 
engineer, ng that by reason o 
breaches of the contract committed 
by deft. td ite engineer deft. had re- 
udiated the contract, which repudia- 
fon plitf. had elected to acce as & 
reacission of the contract, plitf. brought 
an action for damages or for work & 
labour done. Deft. applied under 
Arbn. Act, 1928, 6. 5, for a stay of the 
proce It was admitted by pitf. 
hat the breaches of contract alleged 
were amongst the matters to 
be referred. Deeming himself bound 
by authority:—Held: although deft. 
wag otherwise entitled to have the 
Proecs nee. stayed unti] the matters 

to referred had been referred 
to the appointed arbitrator, in which 
case the ct. could afterwards deter- 
mine whether on his decision there 


31 


compel pltf. to accept a tribunal which 
in the circumstances had become un- 
suitable for the determination of the 
dispute which had arisen. The matter 
should therefore stand over to enable 
the parties to agree upon another 
arbitrator ; failing such agreement the 
appeal should be dismissed.—MopEeRrn 
Koap CONSTRUCTION Co. PTY., LTD. 
v. MELBOURNE HARBOUR ‘TRUST 
COMRS., Daa NG L. HR. 275; Argus 
L. R. 237.—A 8. 


PART XV. SECT. 4. 

oi. ——,)—A building contract 
contained a clause referring all disputes 
under the contract to the arbn. 

of the employers’ engincer, who in fact 
superintended & directed the work :— 
Held: as the contractors had agreed 
to the appointment of the engineer as 
arbiter, they could not object to his 
acting upon the ground that he was an 
interested party with a bias.—Craw- 
FORD v. NORTHERN LIGHTHOUSES 
COMRBS., (1925) 8. C. (H. L.) 22.—8COT, 
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425. 


425a. 


428. 


434, 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


Part XVi.—Architects and Engineers. 


Add. Annotations:—Folld. Boynton  v. 
Richardson (1924), 69 Sol. Jo. 107. Consd. 
Wisbech R. D.C. v. Ward (1927), 91 J. P. 200. 
Interim certificates.|—Pltfs., a 
local authority, made a contract with 
builders under which deft. was the architect. 
The Ministry of Health had the right to re- 
require the use of materials which the Dis- 
posals Board had for sale. While the houses 
were in course of erection deft. gave interim 
certificates, & he also gave documents under 
which bark paid the Board for articles sup- 
plied the Board. Under these certifi- 
cates & dosumients pltfs. had to pay both the 
builders & the Board for the same material. 
In an action by pltfs. to recover the amount 
from deft. on the ground of negligence :— 
Held: as the certificates were only interim 
certificates, & as deft. on going into the 
figures with pltfs. had indicated to them that 
the amount paid to the Disposals Board was 
to be deducted from the final balance due to 
the contractors, deft. had not been guilty of 
negligence, 
RvuRAL District COUNCIL v. WARD, [1928] 2 
K. B.1; 97 L. J. K. B. 56; 188 L. T. 308; 
91J.P.200; 44T. L. R. 62; 26L.G.R. 10, 
C. A. 

Add. Annotation :—Consd. Wisbech R. C. v. 
Ward, [1927] 2 K. B. 556. 


Add. Annotation :—Distd. 
U. D. O., [1924] 1 K. B. 87. 








Nixon v. Erith 


PART XVI. SECT. 1. 





486. Add. Annotation :—Refd. Nixon v. 


& the action failed—WIsSBECH 


—Plitf., an architect, sued for pro- 311; 
fessional fees, & deft., buildi 


Erith 
U. D. C., [1924] 1 K. B. 819. 


| 443a. ——— Abandonment after commencement 


of stage—Scale fee.]—Defts. employed pltf. 
as architect in connection with the erection 
of a new town hall. It was agreed that his 
fees should be in accordance with the scale 
of professional charges of the Royal Institute 
of British Architects. This scale provided 
that, in cases where the project was 
abandoned, the fee payable depended upon 
the stage of the work that had been com- 
pleted, being in the present case (a) for 
preparing sketch design & making approxi- 
mate estimate, one-quarter of the total fee, 
& (b) for preparing drawings & particulars 
sufficient to enable quantities to be prepared, 
two-thirds of the total fce. When stage 
(a) had been completed & stage (b) nearly so, 
defts. abandoned the scheme. They con- 
tended that, as stage (b) had not been com- 
pleted, no fee was due to pltf. in respect of 
that stage, & that the only amount due to 
him was that due in respect of stage (a) :— 
Held: defts., having instructed pltf. to 
proceed with stage (b), had lost their right 
of abandoning & terminating his employ- 
ment at the end of stage (a). They were 
therefore under an obligation to allow him 
to earn the fee for stage (b), & having broken 
their contract, they were liable to pay him 
for the work actually done in respect 


50 D. L. R. 98; 13 Alta. L. R, 
owner, 94.— CAN. 


ei. —— U li leat ha 
Held : reson illegally employed counterclaimed for damages for neg- 
could ae hereby found a my for ligence on the ground that certain PART XVI. SECT. 2, SUB-SECT. 38. 


admission to the Association of Pro- 
fessional Engineers as being a 
“ practising as a professional eng 


under 


erson 
eer ”’ 


Engineering Profession Act, Treason thereof. 


measurements in the plans prepared 
by pltf. were inaccurate, & that be had 
been put to additional expense by 
After the plans were 


sl. Advertisement by unregistered 
architect—Formerly on register but 
struck off.}—R. v. SHEWBROOKS ite 
3 W R. 97; 56 Can. C. C. 365 


Man. 1920 (c. 38), 8. 7.—Zte ENGINERR- 


ING PROFESSION AcT, Re JOHNSON, 
GAN. W. R. 424; 70 D. L. R. 


af. Termination of Be ian 
verbal cancellation given to architect’a 
assistant——Record of cancellation made 
by architect.}—Held : effective.— Row- 
LEY v. Cook, [1920] fl W. W. R. 331; 
i ee L. R. 709.—CA 
Suspension a ee ppeal.|— 
apoat to a judge from a suspension 
order under sect. 22 of Ontario Archi- 
tects Act is not final. The judge’s 
order is appealable to the Ct. of Appeal. 
-——-HYNES v. SWARTZ, [1938] 1 D. L. R. 
29; sub nom. Re HYNES & SWARTZ, 
[1938] O. R. 77.—CAN. 


sh. Grounds for.|—Mere negli- 
gence in his professional duties will not 
warrant the suspension of an architect 
for professional misconduct.—SWakTz 
vw. ONTARIO ASSOCIATION OF ARCHI- 
TECTS REGISTRATION Boarp, [1938] 1 
D. L. R. 509.—CAN. 


PART XVI..SECT. 2, SUB-SECT. 1.—A. 

sj. Whether architect liable for mis- 
takes of surveyor.}—HaRRinea, Hatt & 
Kross v. SouTH SaRNta PROPERTIES, 
Lrp., SOUTH SARNIA PROPERTIES, LTD. 
ve. Barrp & ee elite ) (1928] 4 
e L. R. 872; eal, (1929]} 32 
D.L, R. 881; 63 O. 597.—CAN, 


PART XVI. SECT. 2, SUB-SECT. 1.—C. 


Retirement of architect—Subse- 
iarucni discovery of inaccuracy in plans.) 





prepared, but before the inaccuracies 
were discovered, the parties quarrelled 
& pltf. retired from the employment 
on terms which he set out in a letter 
to deft. as follows: ‘‘ As your decision 
to carry out the erection of garage 
contrary to the instructions issued by 
me to contractor entirely overrides my 
authority & leaves me without any 
security that the work will be done as 


I direct, I accept your offer to be 
relieved of all i sae ag Be con- 
nection with same... . © magis- 


trate gave judgment for pitt. on the 
counterclaim on the ground that the 
arrangement between the parties re- 
lieved pitf. from all responsibility in 
respect of the plans:—Held: the 
arrangement between the parties only 
relieved the architect from responai- 
bility in connection with the erection 
of the work in accordance with tho 

_,_-, ered & did not relieve 
iim from any responsibility which he 
had nour by reason of defects in 
the pan ans & specifications which were 
not known to the building owner at the 
time. Ba ape vw. STEERER, [1934] 
W.A.L. R. 98.—AUS. 


PART XVI. SECT. 2, SUB-SECT. 2 

k i. In giving decisions.]— 
Where the owner’s engineer is made 
rebtertgeate he must guard against 
ing unduly influenced by his em- 
loyers ; . it pe Shou pears that he is so 
jased as ely not to decide 
fairly then ie contractor will not be 
bound by his decision.—BLOME v. 
REGINA COrry), {1920} 1 W. W. R 


39, 





44 B. OC, R. 313.—CAN. 


oe XVI. SECT. 8, SUB-SECT. 1 


.}—Pltf. :—Helé : en- 
titled to payment for plans adopted & 
used, although there was no express 
contract to that effect. —SINCLAIR v. 
LAND SETTLEMENT FoaRD (B. C.), 
(1925] 2 D. L. R. 105 

gi. Work done before registra- 
tion as architect.}—A person employed 
as an architect who is not registered, 
& whose ergployment is discontinued 
before he becomes registered, cannot 
recover for ~ oe: —ROWLEY v. 
Cook, Bee W. W. R. 331; 52 
D. L. R. 709.—CAN. 


PART XVI. SECT. 8, apboa 2 
ki. Plans approved by em 
To be used at future fate.} i 
employer bound to pay, even inoue 
ae building contemplated was never 
rected.—QUIRK o. TOWNsOF BYDNEY 
MINES (1923), 56 N. 8. R. 281.—CAN, 


PART XVI. SECT. 8, SUB-SECT. 3. 


. 445 ii. ——.}—An architect employed | 
to pre pare plans is entitled to be paid 

ir remuneration for his work, 
notwithstanding that the employer 
does not benefit by the work & does 











pet erect the buil contemplated 
y the | cae ie ae v. ZIVE 
Croan’ 8 N. L. R. 451.—8. AF. 


445 iii. MAN oe. VOL- 
re (Man.), {1928} 3D. D. L. R. 679 — 


——.]—BRIDG 


of stage (b).—THOMAS  v. 


Boroveu Councm, [1938] 3 All E. R. 203; 


82 Sol. Jo. 583, C. A. 


448. Add. Annotation :—Refd. Graves v. Cohen | 


(1929), 46 T. L. R. 121. 


452a. ———- ——— General Housing soiioranddie 
No. 4.]—ELKINGTON v. WANDSWORTH CORPN. 
(1924), 41 T. L. R. 76; 88 J. P. Jo. 702. 


PART XVI. SECT. 3, SUB-SECT. 4. 


G Pp. 445) i. J}— Pitt, an 
architect, prepared plans for & superin- 
tended the erection of a building esti- 
mated to cost $175,000. After $50,000 
had been expended, pitt. rendered a 

partial account based upon the esti- 
Paated cost at 34 per cent., amounti 
to $6, vie intimating that the fu 
charge for his services would be 5 per 
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HAMMERSMITH 


458. Add. Annotations :—Apld. Higgins v. North- 
ampton County Borough (1926), 90 J. P. 


82. Refd. Shipley Urban District Council v. 


(c. 33). 


cent. of the estimated cost. Deft. con- 
sidered the claim excessive, & dispensed 
with pltf.’s further services :— Held: 
pltf. should be awarded for hls services 
up tothe time of his dismissal, includiny 
damages for dismissal, the sum of 


$8, Me -——-OOBB 0. Roy, AE dete 54 
N. 8. R. 1385; 57 D. L. R. 212.—CAN, 
n in 445) 1. —--— ——.}+- DALLYN v. 


NiaGARA FALLS CITY, [1934] 4D.L. R. 


798.—CAN. 
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Bradford Corpn. (1935), 179 L. T. Jo. 475. 


Secor. 4.—REGISTRATION. 
See Architects (Registration) Act, 1931 


st. Reasonable remuneration. }—In the 
absence of adequate proof of pro- 
fessional usage which would require 
the employer to remunerate’ the 
architect in terms of the tariff framed 
under Architects & Quantity surveyors 
(Private) Act, No. 18 of 1927, the 
latter is entitled to a reasonable 
for the services he 
rendered.—MOCKINLAY vv. RORVIK, 
(1935) N. L. R. 80.—S. AF. 


Cases 18—115a. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


BUILDING SOCIETIES. 
Part I11—Rules. 


18. Add. Annotation :—Consd. Hole v. Garnsey, 
{1930} A. O. 472. 


14. Add. Annotation :—Consd. Hole v. Garnsey, 
[1930) A. C. 472. 

Add. Annotation :—Consd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 
Add. Annotation:—Apld. Re Quinn & 
National Catholic Benefit & Thrift Soc.’s 
Arbitration, [1921] 2 Ch. 318. 


15. 
17. 


19. Add. Annotation :—Consd. Hole v. Garnsey, 
[19380] A. OC. 472. 


26. Add. Annotations :—Consd. Re Quinn & 
National Oatholic Benefit & Thrift Soc.’s 
Arbitration, [1921] 2 Ch. 318; Hole v. Garn- 
sey, [1930} A. C. 472. 

28. Add. Annotation :—Consd. Re United Citizens’ 


Investment Trust (1931), 101 L. J. Ch. 17. 


Part IV.—Officers. 


86. Add. Annotation :—Refd. Deuchar v. Gas 


Light & Coke Co., [1924] 2 Ch. 426. 


Add. Annotation :—Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
po ceo Permanent Bldg. Soc., [1921] 


37. 


la S. P. R. v. Hastie (1863), Le. & Ca. 269; 
1 New Rep. 335; 32 L. J. M. C. 63; TL. 7. 
695 ; 27 J. P. 85; 9 Jur. N. 8. 235; 9 
Cox. C. C. 264 ; 169 BK. R. 1891; sub nom. 
R. v. HARTIEB, 11 W. R. 298, C. C. R. 


Part Vi.—Shares. 


84. Add. Annotation :—Consd. Re United Citizens’ 


Investment Trust (1931), 101 L. J. Ch. 17. 
Add. Annotation :—-Consd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 


BB. 


Add. Annotation :—Consd. Re United Citizens’ 

Investment Trust (1931), 101 L. J. Ch. 17. 

101. Add. Annotation :—Refd. Re Burradon & 
Coxlodge Coal Co. (1980), 23 B. W. C. C. 7. 


86. 


Part VI Bide alba 


110. Add. Citation :— subsequent 
{1921] 2 Ch. 438, ©. A. 


110a. —— —— Rights & benefits under— Whether 
transferable.|—-SUN BuILDING SOcIETY v. 
WESTERN SUBURBAN & Harrow Roap 
BUILDING SoctgEry, No. 230a, post. 


112. Add. Annotations :—As to (1) Refd. Sun Per- 
manent Benefit Bidg. Soc. wv. Western 
Suburban & Harrow Road Permanent Bldg. 
Soc., [1921] 2 Ch. 488. Aa to (8) Refd. Sun 
Permanent Benefit. Bldg. Soc. v. Western 
Suburban & Harrow Road Permanent Bldg. 
Soc., [1921] 2 Ch. 438. As to (4) Refd. Sun 
Permanent Benefit Bldg. Soc. v. Western 
Suburban & Harrow Road Permanent a 
Soc., [1921] 2 Ch. 488. 


115a. Collateral security for first mortgage. }— 
An estate co. in respect of two separate 
advances for the purposes of one building 
estate mtged. two separate sets of plots of 
that estate with a building society. Itfurther 
secured each advance by a collateral charge. 
These collateral charges were second mtges. 
& each contained a clause stating that Law of 


proceedings, 





roperty Act, 1925 (c. 20), s. 93, should 
y to the charge. It was most probable 
that it was intended that that clause was 
intended to negative such application. The 
estate co. had executed another mtge. with 
the same society in respect of quite different 
land & the society, not being satisfied with the 
security in this case, refused to allow the 
collateral mtges. to be released unless this 
third mtge. was also redeemed. It was con- 
tended that as the society was forbidden by 
statute to lend money on the security of a 
second mtge., the collateral mtges. were 
invalid & inoperative :—Held: (1) the Build- 
ing Societies Act, 1894 (c. 47), s. 18, for- 
bidding an advance on land subject to a 
prior mtge. does not make void a second 
mtge. where the society already has a first 
mtge. as security for the same*debt. The 
society can fortify its position by taking a 
second mtge.; (2) the collateral mtge. being 
good, the society was entitled in the circum- 
stances to consolidate this mtge. with the 
third mtge. & to refuse to redeem unless the 
debts outstanding under both mtges. were 
satisfied in full. 


PART VII. SECT. 2. 
Pe ene, Seat peee RSOOOS Of RANGES DEY Tne FamRBAaNKS (1876), 10 N.S. R. (1 R. & ©.) 
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407. 


Vol. VII.—Building Societies. 


Consideration of a verbal collateral agree- 
ment to release houses from a mtge. upon 
payment of £400 upon the sale of each house. 
—HAYES BRIDGE ESTATE v. PORTMAN BUILD- 
ING Society, (1936) 2 All E. R. 1400. 


119. Add. Citation: — subsequent proceedings, 
[1821] 2 Ch. 438, O. A. 


123a. Effect of attornment clause.]—In a mtgzge. to 
a building society, power to distrain arising 
from an attornment clause reserving merely 
@ nominal rent has no practical value. A 
proviso, in an attornment clause under which 
the mtgor. becomes tenant from year to 
year, that the society, after its power of 
sale has arisen, may terminate the yearly 
tenancy created by the clause by re-entering 
& taking possession without notice to the 
borrower, does not make re-entry & taking 
possession the only means, other than the 
giving of six months’ notice, by which the 
society can terminate the tenancy, Pro- 
ceedings in ct. by the society for possession 
are tantamount to re-entry & taking pos- 
session. Therefore, on the taking of pro- 
ceedings, the yearly tenancy becomes a 
tenancy at will, terminated by the claim 
for possession.—WoOOLWICH EQUITABLE 
BUILDING SociETY v. PRESTON, [1938] Ch. 
129; 107 L. J. Ch. 63; 54 T. L. R. 80; 81 
Sol. Jo. 943 ; sub nom. WooLwicH EQUITABLE 
ore SocrETY v. ORISTON, 158 J. YT. 
16. 


1384. Add. Annotation :—Consd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. - 


142. Add. Annotation :—Refd. Re United Citizens’ 
Investment Trust (1931), 146 I. T. 218. 


146. Add. Annotation :—Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburoan & 
Harrow Road Permanent Bldg. Soc. (1021). 
91 L. J. Ch. 74. 


147. Add. Annotation :—Refd. Waring v. London 
& Manchester Assurance Co., [1935] Ch. 310. 


155. Add. Annotation :—Refd. Hayes Bridge 


| 184. 


Cases 115a—220. 


Estate v. Portman Building Society, [1936] 
2 All E. R. 1400. 
«}+—-KIDDERMINSTER MUTUAL BENEFIT 
BuILDING Society v. HAppock (1936), 80 
Sol. Jo. 466. 
161. After this case add :— 
-.J—See, now, Law of Property Act, 1925 
(c. 20), s. 115. 
174. After this case add :- 
-.}+—See, now, Law of Property Act, 1925 
(c. 20), 8. 115. 
174a. Transfer of property & shares—No release 
from covenant—Liability on covenant. |— 
Deft. received from pltf. building society an 
advance upon mtge. of certain property, 
such advance being regulated by the number 
of advanced shares held by him. Ile 
subsequently transferred the equity of re- 
demption in the property & his shares to a 
third party. The rules provided that when 
that had been done the transferee should be 
liable for all subscriptions & that the board 
of the society might grant to the original 
mtgor., at his cost & charges, a _ release 
from all future liability in respect thereof. 
The covenant in the mtge. was to pay the 
money advanced to him & also such other 
subscriptions & payments as may become 
payable in respect of the shares :-—Held: 
the proper construction of the covenant was 
that the original mtgor. was liable to pay all 
sutns duc in respect: of such shares whoever 
the shareholder might be; & the proper 
construction of the rules was that in order to 
be released from the covenant, he must obtain 
a release from the board.—WeEsr BROMWICH 
BuILDING Socrery v. BuLLock, [1936] 1 
All IX. R. 887; 80 Sol. Jo. 664. 
After this case add :— 
~.J—See, now, Law of Property Act, 1925 
(c. 20), 6. 115 (9). 
Add. Annotations :--Refd. Sweet v. Mac- 
diarmid (or Henderson) (1920), 7 Tax Cas. 
640; Inland Revenne Comrs. v. Hay (1924), 
8 Tax Cas. 636. 





158a. 


182. 


Part VIIl——Borrowing and Loans. 


187a. For purchase of mortgages Whether pur- 
pose of society.|—-Sun BuiLpInGe Society v. 
WESTERN SUBURBAN & Harrow Roap 
BuiLpInG Society, No. 230a, post. 

190. Add. Annotation :--Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow Road Permanent Bldg. Soc., [1921] 
2 Ch. 83. 

198. Add. Annotations :—As to (2) Consd. Re 
Airedale Co-operative Worsted Manufacturing 
Society, Ltd., [1933] Ch. 639. Refd. Bowling 
v. Cox, (1926] A. C. 751; Re Simms, Ex p. 
Trustee v. William Simms, Ltd. & Gillett 
(1933), 176 L. T. Jo. 142. Generally, Mentd. 
Dominion Coal Co. v. Mackinonge S.S. Co., 
[1922] 2 K. B. 132; Boston Corpn. v. 
Fenwick (1923), 129 L. T. 766; Holt v. 


PART V1]. SECT. 3. 
ea. Assumption of morigage re 
chaner— Monthly inatalmenta sel — 
Rights }-S8TARK v. SHEP- 


of purchaser. 
HERD Riese 29 Gr. 316.—CAN. 


PART VII. SECT. 4. 
24 i. Determination of amount pay- 


Markham, [1923] 1 K. B. 604; Cantiare 
San Rocco 8. A. v. Clyde Shipbuilding & 
Engineering Co., [1924] A. C. 226; Anchor 
Donaldson v. Crossland, [1929] A. C. 297; 
Marconi’s Wireless Telegraph Co. v. Newman, 
{1980} 2 K. B. 292. 


Add. Annotation :—-Refd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 


Add. Annotation :—Refd. Re United Citizens’ 
Investment Trust (1931), 146 L. T. 213. 


Add. Annotations :—Consd. Re Airedale Co- 
operative Worsted Manufacturing Society, 
Ltd., [1933] Ch. 639. Refd. Bowling v. Cox, 
[1926] A. O. 751; Re Simms, Hz p. Trustee 
v, William Simms, Ltd. & Gillett (1933), 176 
L. T. Jo. 142. 


202. 


208. 


220. 


able—Liability for losses incurred in ; 0. L. R. 471; 2 0. W. R. 370.—CAN, 
management of soctet 


y.}—Held > under 


the rmotge. in question & the bye-lawa 
& roles of the societ 
not charge against the mtge. a share 

losses incurred in the management o 


the society.— LEE v. Can 
Loan Co. (1808), 23 C. 


PART VII. SECT. 5, SUB-SEOT. 2. 


t. For the existing * Held *’ paragraph 
read ‘‘ Held; pltf. waa entitled to 
foreclose for the whole amount due, 
to be computed according to the rules.’ 


. the society could 


ADIAN MUTUAL 
L. T. 165; 5 
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Cases 228—285a. ENGLISH AND Empire Dicest SUPPLEMENT. 


Part 1X.—Investment or Other Application of Surplus Funds. 


228. Add. Annotation :—Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
pede Road Permanent Bldg. Soc., [1921] 

. 488. | 


280. Add. Citation: — eubsequent proceedings, 
[1921] 2 Oh. 488, O. A. 


2380a. ——— ——— Insufficient surplus funds to carry 
out purchase.}|—Although a building society 
may transfer its mtges. either to an indi- 
vidual or to another building society, yet 
if it agrees to sell those securities to a pur- 
chaser & makes no stipulation as to what it 
is that the purchaser is to take under such 
agreement for gale, the only conclusion 
that can be drawn is that it agrees to transfer 
such benefits as it itself enjoys, & that it 
cannot do. Pltf. society was in liquidation, 
& in May, 1919, its liquidators entered into a 
contract with deft. society for the sale to 
deft. society of thirty-seven of the freehold 


& leasehold mtges. of pltf. society for £6,400. 
Deft. society having declined to complete, 


pltf. society issued a writ for specific pers 
formance. Subsequently the parties by 
agreement stated a special case for the opinion 
of the ct as to, amongst other things, whether 
* the contract was ultra vires deft. society, 
because it had not at the date of the contract 
surplus funds properly available for invest- 
ment, & whether pltf. society could transfer 
the mtges. without the consent of the 
mtgors. Both these points were decided in 


favour of pltf. society :—Held: (1) although 
the contract might be intra vires in ite incep- 
tion, notwithstanding that deft. society had 
not sufficient surplus funds to carry it out, 
yet if at the time when an order was made for 
its specific performance deft. society had not 
sufficient surplus funds the effect of the order 
would be to require the society, which was 
not an investing society, to invest moneys 
which were not its surplus funds in a security 
in which it had no power to invest them ; 
(2) a further effect of the order, if made, 
would be to require deft. society to borrow 
money to pay for the mtges.; & as ite bor- 
rowing powers could not be resorted to 
except for borrowing for the purposes of the 
society, & as the purchase of the mtges. 
was not one of those purposes, the order 
would be an order requiring deft. society to 
do an ultra vires act; therefore no order for 
specific performance ought in the circum- 
stances to be made; (3) having regard to 
the fact that the mtges. in question were 
building society mtges., pltf. society was not 
in a position to transfer to deft. society all 
the rights & benefits to which under them it 
was itself entitled, pltf. society was not 
ready & willing to perform its part of the 
contract, & consequently it could not enforce 
the contract.—SuN BUILDING. SOCIETY v. 
WESTERN SUBURBAN & HARROW ROAD 
BuILDING Society, [1921] 2 Ch. 488; 91 
L. J. Ch. 74; 125 L. T. 782; 37 T. L. R. 
844; 65 Sol. Jo. 734, C. A. 


Part X.—Disputes. 


242. Add. Citation :—87 J. P. 468. 


251. Add. Annotation:—Refd. Northwood ». | 


L. C. C. (1927), 137 L. T. 49. 
277. Add. Citation :—37 J. P. 468. 


Part Xil._-Amalgamation and Transfer. 


285a. Amalgamation—Effect of 1874 Act, s. 383— 
Dissolution of constituent societies un- 
Le a contract dated Sept. 15, 
1928, applt. agreed to sell to resp. two free- 
hold plots of land & a dwelling-house. On 
Nov. 30, 1925, the-.property so contracted 
to be sold was mtged. to the H. Equitable 
B.B. Society, & on Jan. 31, 1928, that society 
was united in accordance with the provisions 
of the Building Societies Acts with the 
H. Permanent B.B. Society under the name 
of the H. Building Society. On June 28, 
1928, the money due on the mtge. was repaid 
to the H. Building Society, which society 
gave a receipt endorsed on the mtge. A note 
was also endorsed that on Jan. 31, 1928, the 


H. Equitable B.B. Society & the H. 
Permanent B.B.Society were united & became 
one anaes under the name of the H. Building 
Society, that the transaction was duly 
registered as required by the Building 
Society Acts. The purchaser required an 
abstract of the documents effecting the 
transfer of the mtge. to the H. Building 
Society from the H. Equitable B.B. Society 
& asserted that resolutions as to union, the 
notice to the registrar, & consents in writing 
of the shareholders in the two societies must 
be abstracted. The purchaser also claimed 
to be entitled to see the instrument of union 
to ascertain that the provisions of the Build- 
ing Societies Acts had been complied with. 


the rules of the society or any officer a member of the society or poke nee 


243 ii. 








PART X. SECT. 1. thereof should be referred to arbn. :— queauion not being a dispute 
.J—The rules of the Held: the effect of the rules of the the rules 


& sect. 36 of the Act.— 


building society provided that every society & sect. 36 of Building Societies BOLTON & Downs BUILDINe Co., LTD. 


dispute arising between members of Act, 1886, was not to oust the juris- 
the society or any person olaiming diction of the ot. 


v. DARLING DOWNS BUILDING SOCIETY, 


determine a [1935] Q. S. R. 237.—AUS, 


through or under a membor or under question whether a certain person was 


36 


298. 
204. 
298. 
305. 
807. 
810. 
813. 
314. 
316. 


Vol. Vil. —Building Societies. Cases 285a—370. 


The vendor contended that this was not 
necessary as under 1877 Act, s. 6, the 
registration operated as a conveyance of the 
Bone which was then vested in the H. 

quitable B.B. Society. The judge held 
that under the Building Societies Acts the 
possibility was contemplated of a union with- 
out a dissolution of the uniting societies, & 
1877 Act, s. 5, which provided that the 
registration of the union should operate as a 
conveyance, must be read as subject to 
1874 Act, s. 83, under which the instrument 
of union might provide that certain properties 
should be excepted & not transferred, & it 
was therefore necessary for the purchaser 
to be furnished with an abstract of the 
instrument ‘of union to enable him to see 
whether 1877 Act, s. 5, could operate without 
any qualification :—Held: 1874 Act, s. 33, 
& 1877 Act, s. 5, contemplated that a union 


285b. 


of two societies might be made without a 
dissolution of each society, & it was putting 
too much on 1874 Act, s. 33, to say it gave 
complete union so that no inquiry could be 
made as to the terms of union, & 1877 Act, 
s. 5, made it clear that only such properties 
vested in the united society as the instrument 
of union provided, therefore it was necessary 
that the vendor should abstract & verify the 
resolution of union, the notice to be given to 
the registrar of the union, & the other 
instrument of union if any, & until he had 
done so he had not produced to the purchaser 
a proper title—Re FRYER & HAMPSON’S 
Contract (1929), 140 L. T. 680, ©. A. 





Property vesting In united soclety— 
Dependent on terms of instrument of union.}]— 
Re Frrer & Hampson’s Conrract, No. 285a, 
ante. 


Part X111.—Dissolution. 


Add. Annotation :—Consd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 
Add. Annotation :—Consd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 
Add. Annotation :—Refd. Ie United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 
Add. Annotation :—Refd. Re Vernon Heaton 
Co., [1936] Ch. 289. 

Add. Citation :—subsequent proceedings, [1921] 
2 Ch. 438, C. A. 

Add. Annotation :—Refd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. i7. 
Add. Annotation :—Consd. Re United Citizens’ 
Investment Trust (1931), 101 lL. J. Ch. 17. 
Add. Annotation :—Consd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 
Add. Annotation :—Consd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 


843. 


344. 


349. 


859. 


365. 


870. 


Add. Annotation :—Refd. Re United Citizens’ 
Investment Trust: (1931), 146 L. T. 218. 


Add. Annotation :—Generally, Refd. Re 
United Citizens’ Investment Trust (1931), 
146 L. T. 213. 


Add. Annotation :-—Refd. Re United Citizens’ 
Investment Trust, [1932] 1 Oh. 395. 


Add. Annotation :-—Refd. Re United Citizens’ 
Investment Trust (1931), 146 L. T. 213. 


Add. Annotation :—-Consd. Re United Citizens’ 
Investment Trust (1931), 101 L. J. Ch. 17. 


Add. Annotations :—-As to (2) Consd. Le 
Airedale Co-operative Worsted Manufacturing 
Society, Ltd., [1933] Ch. 639. Refd. Bowling 
v. Cox, [1928] A. C. 751; Re Simms, fz p. 
Trustee v. William Simms, Ltd. & Gillett 
(1933), 176 L. T. Jo. 142. 


BURGLARY AND THEFT INSURANCE. 


See INSURANCE. 
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Cases 20a—140b. ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


BURIAL AND GREMATION. 


Part I—Rights and Duties of Executors and Others as to 
Burial. 


20a. —— Not freehold estate—No personal estate— 47. Add. Annotation :—Refd. Barnett v. Cohen, 
8 & 4 Will. 4, c. 104.)—OarTmER v. BEARD [1921] 2 K. B. 461. © 
(1839), 10 Sim. 7; 8 Jur. 532; 59 H.R. 514. After this case add :-— 


Annotation a7 wigan Re Rhodes, Rhodes v. Rhodes (1890), 


44 Oh. D. 9 


45. 


Add. Annotations :—As to (2) Refd. Kent v. 
Atkinson, [1923] P. 142; _ Rose v. Ford, 
[1937] 3 All BE. R. 359. 


56a. aerate 


~.J—See, now, Law Reform (Mis- 
erence Provisions) Act, 1934 (c. 41), 
8. 2 (3). 
Verbal instructions by deceased for 
elaborate funeral.|—Re READ, GALLOWAY v. 
Harris (1802), 36 Sol. Jo. 626. 


Part II —Churchyards. 


69. After this case add :— 





.}--See, now, Parochial Church Council (Powers) Measure, 1921 (No. 1), 8. 4 (1) (ii) (c). 


Part I11—Burial in Ghurches and Churchyards. 


11. Add.. Annotation :—Refd. Preston Corpn. v. 


Pyke, [1929] 2 Oh. 338. 


does not exist. All that he can do, when any 
one wishes to erect a memorial, if he does not 


81. Add. Annotation :—Consd. Preston Corpn. v. consent, is to say that that person must obtain 
Pyke, [1929] 2 Ch. 338. a faculty, & if that faculty is refused the 
101. Add. Annotation :—Re.d. Preston Corpn. v. matter cannot proceed. That, is the power of 
Pyke, {1929] 2 Oh. 838. the incumbent: he has no judicial discretion. 
Pie ee i ee SPREE Orn ageing aN gracing art 
akey ( Ms uh Central Council for the Care of Churches, & 

188. Add. Annotation: :—Reld. Oapel St. Mary, its pamphlet on the care of churchyards. 
Suffolk v. Packard, [1927] P. 289. That report is merely advice, & does not 
139. Add. Annotation :—Roefd. Re Little Gaddesden profess to be anything else. The incumbent 


Ohurchyard, Hz p. Cuthbertson, [1933] P. 150. 


140a. Material—White marble.]—(1) A faculty to 


PART I. SECT. 1, SUB-SECT, 1. 


erect a memorial in a churchyard was refused 
by the Consistory Ct. on the ground that the 
memorial was to be of white marble. It was 
8% feet by 4 feet, & consisted of a St. Andrew’s 
cross about 1 inch above the ground. Rest- 
ing on the cross was a vase about 20 inches 
above the ground. Forty-one per cent. of 
the memorials already in the churchyard 
were of white marble :—Held: there was 
nothing illegal in the use of white marble 
for the memorial & in the circumstances the 
wishes of petitioner ought to be acceded to 
& a faculty granted. 

(2) The incumbent’s so-called discretion 


defts. from spioyenins pitfs. ther 


in the present case thought that he was bound 
to follow that report. He spoke of himself 
as a man under authority, referring to the 
diocesan report, which followed the lines of 
the report of the Central Council. That is 
wrong, for, as I have said, these reports are 
merely advice. The only authority is that 
of the Chanccllor & of the ct. to which 
appeals from his decision can be taken (Sir 
Lewis DIBDIN).—Re LITTLE Soe 
CHURCHYARD, Ex p. CUTHBERTSON, [1933] P 
150; sub nom. CUTHBERTSON v. LITTLE 
GADDESDEN PARISHIONERS, 77 Sol. Jo. 268. 


140b. Powers of incumbent.]—Re LIrrLE GADDEs- 


DEN CHURCHYARD, Ex p. CUTHBERTSON, 
No. 140a, ante. 


the interment. ee v. CORNWALLIS, 


sa. General rule.|—In the absence of C#!rying out the burial of the body of 1931) 1 W. W. R. 2 ms L. R. 80; 
a testamentary disposition providing the. deceased.— HUNTER v. HUNTER, 9 Man. L. R. 259. dan 
otherwise, the right to the possession CAR: L. R. 255; 65 O. L. R. 


of a 


dead ana for the purposes of 


preservation & burial belongs to the 


surviving husband or wife or next of 
kin, & for any infraction of said right, 


PART I. SECT. 2, SUB-SECT. 2. 


PART II. SECT. 1, SUB-SECT. 1. 


se. Com y-— Whether “ lot holder.’*} 
—LBAYVIEW CEMETERY Co. v. vie age 


such ae an unlawful mutilation of  cipsliy (kn Woda bean tany (198213 D. L. Re 689; 6 M. 
tne eine a2 aeeoe yy ceueees ‘or having been found dead within the evra . 
e & recuvery may be had therein for 
mental suffering which resulta proxi SE ester gi pality, @ provinelal = PART III. SECT. 6, SUB-SECT. 2. 
mately-from the wrongful act although taker to prepare it tor “burial. Pitt. 186 i. Hemoval—To another part of 
no actual peor one. is eens did the necessary work & completed churchyard. — Where 4 proposed 
Guee a oe the burial & gued the municipality for extension of the fabric of a Scottish 
FUNERAL H a, LTD., , (ros0T s" 3 Ww. W. his labour expenses incurred E:piscopal church entailed encroach- 
R. 649 ; say 4 R. 676; 25 peld: eine er Coroners ae ment on part of the graveyard surround- 
Alta, L. R, 173 CAN. R. 8. M., 1913, ET ke ne Anatomy ing the church, the ct., in the exercise 
sb. High of executor.}—The exor. Act, R. 8. M., 1913, & Burials Act, of the nobile officium, authorised the 
has a t to the body for the purpose R.S. M., 1913, sect. 5 of Coroners Act removal, subject to ce conditions, 
of burial, & in an action by an exor. placed the duty on the coroner to of the gravestones, & their re-erection 
against the widow & 0 ae aninterilm cause the bas Bg interred & upon or Sey pollo the fabric of the new 
aah gra was erented & continued sect. 19 of B rendered the nfaing Caan E, ETC. PETITIONERS, 
til the trial of action, restraining municipality liable hang the expenses of pra] GC. 150. -B00T. 


Vol. VI.—Burial and Cremation. 


Cases 165—262a. 


Part V.—Fees on Burial in Churchyard or Cemetery. 


165. Add, Citation :—sub nom. ANON., 1 Vent. 274. 


Part Vil.——Provision of Land for Burial Grounds. 


201. Add. Annotation :—Gencrally, Refd. R. v. North, Ez p. Oakey (1926), 43 T. L. R. 60. 


mere ne ee 


ee eee 


Part VIIl.—Provision of Burial Grounds under Burial Acts. 


204. Add. Annotations :—Consd. Nicholl v. Llant- 
wit Major Parish Council, [1924] 2 Ch. 214; 
a C. v, Greenwich Corpn., [1929] 1 Ch. 


228. Add. Annotation :—Refd. Rotunda Hospital, 
Dublin v. Coman (1920), 7 Tax Cas. 517. 


228a. Power to acquire land by exchange.]— 
~ NICHOLL v. LLANTWIT Mason PARISH COUN- 
cit, No. 291a. posi. 


281. Add. Annotation :—As to o a Hoskyns- 
cy daca v. Paignton U. ., [1929] 1 Ch. 
3 


i} 


right, as a parishioner, to interfere with the 
burial therein of a parishioner of a different 
denomination; (3) the A.-G. was entitled in 
roperly constituted proceedings, if he should 
hink fit to institute them, to an order 
restraining pltfs. from permitting the burial 
of persons other than Roman Catholics in 
the portion allotted to Roman Catholics; 
(4) nothing in 1853 Act enabled any particular 
rites or ceremonies to be enforced in regard 
to burials within the portion allotted to 
Roman Catholics or rendered the performance 
in regard to such burials of any particular 


rites or ceremonies unlawful.—PRESTON 

237a. Allotment of unconsecrated part — For COoRPN. v. PYKE, [ ae 2 Ch. 3388; 98 L. J. 

parishioners of particular denomination— Ch. 388; 141 L. T. 252; 03 J. P. 181; 45 
Extent of rights.}—1853 Act, s. 7, upon its T. L. Re 398; 27 L. G. R. 740. 

true construction, authorised the allotment o37p, —— —-~— Right of parishioners of other 


by a burial board of portions of the uncon-’ 
secrated part of a new burial ground for 
burials exclusively of parishioners bclonging 
to the particular religious denomination for 
whom an allotment is made. 

Under the provisions of the Buria! Acts | 
such an allotment was in 1854 made by pltfs. 
as the burial board, of a portion of the 
unconsecrated ground for the burial of the 
Roman Catholic parishioners. Upon an 
originating summons under R. 8. C., Ord. 54, 
r. 1, taken out by pltfs. to have it determined 
whether, by virtue of that allotment for the 
Roman Catholic parishioners, a deceased 
parishioner not a member of the Roman 
Catholic denomination could be buried in 
such allotted portion ; & if he could, whether 
he could be so buried with the rites or 
ceremonies of any denomination other than 
those of the Roman Catholic :—Held: 
(1) the portion so allotted for the Roman 
Catholics was by virtue of its allotment 
appropriated exclusively for the burial of the 
Roman Catholics; (2) a Roman Catholic 
parishioner had, under the Buria) Acts, no 
greater rights in the portion so allotted for 
their burial than a parishioner, as such, had, 
before those Acts, in his old parish burial 
ground; &, consequently, although he still 
had, under those Acts, a right of interment in 
that allotted portion, be had no individual 





287¢c. 


237d. 


262a. 


denominations to burial.]|—PRESTON CORPN. 
v. PyKR, No. 237a, ante. 


—— Restraint of unauthorised burial 
by Attorney-General.]-—PRESTON CORPN. v. 
PYKE, No. 237a, ante. 

—— Performance of particular rites 
& ceremonies -— Whether  enforceable.] — 
PRESTON OCORPN. v. PYKE, No. 237a, ante. 








2387e. ——- —-— -~— Whether lawful.]—PRESTON 


Coren. v. PYKE, No. 237a, ante. 


.}—The exclusive right of burial in 
part of a cemetery granted by a local autho- 
rity under 1879 Act, s. 2, which incorporates 
1847 Act, to a grantee who has purchased 
the right to erect a vault on the space set 
apart for the purpose of the grant, is a right 
of interment of the dead therein & of keeping 
the vault in reasonably good repair subject 
to such regulations as the local authority 
think fit. The grantec has no freehold 
interest in the space or the vault & no right 
to use them for the purpose of performing 
private rights or ceremonies, or to open or 
enter the vault for the purpose of depositing 
articles therein, without the consent of the 
local authority.—HOSKINS-ABRAHALL Uv. 
PAIGNTON URBAN COUNCIL,’ [1929] 1 Ch. 
375; 98 L. J. Ch. 103; 140 L. T. 397; 93 
a a 93; 45 T.L.R. 161; 27. G. R. 129, 





properly be described aa oe easement. {1 pee L. FR. 625; 2 W. Bis R. 

260 1. saa tary ys & hi Lo (iad: 3D. L. R. 625 ; yw wh co Alia 1. ft, 450.—CAN 

‘oO a¢ 8 LOR, 

heira & asesigns.”|—Under Cemetery 970: ta. L. R. 459.—CAN. PART IX. SECT. 1. 
Act, R. 8S. A., 1922 (co. 166), the ed. Prohibiting employment of htred 
purchaser of a lot cannot get by a 260 ii. ——— To whom right of labour to tmprore lurial plota.}—Held : 
youre ance, even when exp to burying passes.}—The right of eet reasonable & within the directors’ 
to his he heirs & assigns, a title in fee = the lot succeeds, % General DOWErS: Fee ee gla C oO. 

the next-of-kin of doceaaedi= . TAYLOR, (1924) 3 


eee without restriction or Hmita 
tion. The title which he obtains may 


Re TaOO WA CEMETERY Co. v. TAYLOR, 
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R. 625: 2 
Ww. W.R. 970; 20 Alta. Th i 459. ~-CAN. 


Cases 272—300a. 


ENGLISH AND Empire Dicrest SUPPLEMENT. 


Part X.—Position of Burial Grounds. 


272. Add. Annotation :—As to (1) Refd. Graigola 
Merthyr Co. v. Swansea Corpn., [1929] A. C, 


344, 


274. Add. Annotation :—Refd. Graigola Merthyr 
Co. v. Swansea Corpn., [1929] A. C. 344. 
277. Add. Annotation :—Refd. A.-G. v. Hodgson 

[1922] 2 Ch. 429. 


Part Xl—Closed and Disused Burial Grounds. 


279a. Removal of graves—-Liability of trustees to 
injunction. }—Persons had purchased family 
graves in perpetuity in a private burying 
ground, which was afterwards closed by 
oeder of ine Queen in council. There was 
no formal grant executed, but their title was 
merely evidenced by a receipt for the pur- 
chase-money stating the purchase :—AHeld: 
they were entitled to an injunction to restrain 
the trustees from removing or injuring the 
graves or gravestones, etc., but the relief 
must be limited to the spot purchased by 
pitfs., & the rights of the trustees to t 
remainder was unaffected.—MORELAND 
RICHARDSON (1856), 22 Beav. 506; 25 L. J. 
Ch. 888; 27 L. T. O. S. 287; 20 J. P. 547; 
a N. S. 726; 4 W. R. 765; 52 E. R. 
1238. 


284. Add. Annotation :—Refc. Swift v. Board of 
Trade, [1925] A. C. 520. 


290. After this case add :— 
-.]-—See, now, Parochial Church Council 
(Powers) Measure, 1921 (No. 1), 8. 4 (1) (ii) (c). 


291. Add. Annotations :—Consd. Nicholl v. Llant- 
wit Major Parish Council, [1924] 2 Ch. 214. 
Apld. L. ©. C. v. Greenwich Corpn., [1929] 
1 Ch. 305. 


——-.]—-A parish council being the duly 
conatituted burial authority for the parish 
took from pltf., in consideration of a covenant 
to redeem the tithe rentcharges charged on 
the land being conveyed & on adjoining land 
retained by pltf., a conveyance of land ‘‘ to 
hold the same... according to the true 
intent & meaning ”’ of the Burial Acts. The 
land proved unfit & was never used for 
interments, & it was never fenced off or 
consecrated, nor did it adjoin any burial 
ground. The council agreed with pltf., with 
the approval of the parish meeting, to 
exchange the land for other land suitab e for 
use as a burial ground :—Held: (1) the land 
first acquired by the council had never been 
‘‘get apart for the purposes of interment ”’ 

was not therefore a ‘‘ disused burial 
ground,’’ so as to be subject to the restriction 
imposed by 1884 Act, s. 3; (2) the council 
had power to effect the exchange by virtue 
of the powers to sell land not required for 
interments & to buy land for the purposes of 
interment conferred respectively by 1852 
te ss, 28 & 26, as extended by 1853 Act, 

. 7,.—NICHOLL v. LLANTWIT Mason PaRisu 
GouNctL, [1924] 2 Ch. 214; 93 L. J. Ch. 
602; 131 L. T. 634; 68 Sol. Jo. 718. 


tation: us to (1) Expld. L. C.-C. v. Greenwich Corpn., 
matty rs 1 Ch. 305. 


291a. 





292. Add. Annotations :—Consd. Nicholl v. Llant- 
wit Major Parish Council, [1924] 2 Ch. 214. 
Apld. L. C. C. v. Greenwich Corpn., [1929] 
1 Ch. 305. 


294a. Land set apart for interment—Interments 
abandoned as to part—Conthtued as to other 
part.]|—(1) Where a piece of land has been 
effectually set apart for the purposes of 
interment it becomes a ‘“‘ burial ground ”’ 
within the aggregate definition of Metro- 
politan Open Spaces Act, 1881 (c. 34), 1884 
Act, & Open Spaces Act, 1887 (c. 32), & any 
portion for which the purposes of interment 
are subsequently abandoned becomes a 
‘‘ disused burial ground ’’ within the similar 
definition, although interments still go on 
in other parts of the cemetery. 

(2) A sale of a ‘‘ disused burial ground ”’ 
by the Admiralty under the general powers 
of Admiralty Lands & Works Act, 1864 
(c. 57), 8. 15, is not a sale under the authority 
of an Act of Parliament within 1884 Act, 
s. 5, & consequently the disused burial 
ground still remains subject to the building 
prohibitions of 1884 Act, s. 3.—LONDON 
CouNnTy COUNCIL v. GREENWICH CORPN., 
[1929] 1 Ch. 8305; 98 L. J. Ch. 49, 140 L. T. 
456; 93 J. P. 123; 45 T. L. R. 144; 27 
L. G. R. 282. 


Add. Annotation :—Consd. L. C. C. v. Green- 
wich Corpn., [1929] 1 Ch. 305. 


Sale by Admiralty.;—-LONDON CouNTY 
COUNCIL v. GREENWICH CORPN., No. 294a, 
ante. 


800. Add. Annotations .:—Apld. Stevens v. Willing 
& Co. (1929), 167 L. T. Jo. 178. Consd. St. 
Nicholas Acons v. L. C. C., [1928] A. C. 469. 


800a. Urinal.]}—A borough council petitioned fora 
faculty to authorise the conversion of a con- 
secrated churchyard, which had been wholly 
closed for interments by Order in Council, 
into an open space, & the laying out & 
maintenance of it as such. Authority was 
sought for laying out & maintaining part of 
the churchyard as a pla Ab iaarts for children 
& for the erection upon it of urinals & a small 
toolshed :—Held: (1) the proposed urinals 
were ‘‘ buildings’’ within 1884 Act, s. 2, & 
Open Spaces Act, 1887 (c. 32}, 8. 4, & the 
ct. had no jurisdiction to authorise their 
erection; (2) the proposed toolshed was 
necessary for the laying out & maintaining 
of the churchyard as an open space, & was 
not a ‘ building’’ within the above Acts; 
(3) the facts proved justified the authorisation 
of games in the converted churchyard, but 


296. 


296a. 








PART XI. SECT. 1, SUB-SECT. 2.—A. | ® cemetery, 
284 1. Compulsory Basis of 


sale— 
oompensation.}—On expropriation of 


the trustees can only 
claim value aa cemetery & cannot have 
the value of sand & 

beneath it, that not be 


value to the owners.——R. ©. MIDDLETON 
Crurnon Trusters (1920), 56 D. L. R. 
vel nad ie Ne 60.—CAN. 


part of the 
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organised games, such as cricket & football, 
the laying out of tennis courts & the erection 
of swings & other structures should be pro- 
hibited. Faculty decreed, but not to issue 
until the council had made bye-laws embody- 
ing the above prohibitions & prescribing the 
hours during which the churchyard should 
be open to the public, so as to preven any 
nuisance to the occupants of adjoining 
houses, & had carried a copy thereof 
into the diocesan registry for approval by 
the chancellor.— BERMONDSEY BOROUGH 
COUNCIL v. MORTIMER, [1926] P. 87. 


800b. Toolshed.|—BERMONDSEY BoroucH Coun- 
CIL v. MORTIMER, No. 300a, ante. 


800c. Underground chamber.] —Str. NicHoLas 
Acons (REcToR & CHURCHWARDENS) v. 
LONDON County CoUNCIL, No. 309a, post. 


809. Add. Annotation :—Distd. St. Nicholas Acons 
v. L. C. O., [1928] A. C. 469. 


|}—A brick built chamber in- 
tended to contain machinery for transform- 
ing electric current, with a roof of asphalt 
supported by steel girders & reinforced 
concrete, bu: so constructed that the roof 
does not proiect above the ground level, if 
erected in a churchyard closed for burials by 
Order in Council, would constitute a‘ build- 
ing ’’ erected ‘‘ upon a disused burial ground ”’ 
within 1884 Act, s. 3, & an ecclesiastical ct. 
has no jurisdiction to grant a faculty authoris- 
ing the erection of such a building in such a 
situation. —StT. NICHOLAS ACONS (RECTOR 
& CHURCHWARDENS) v. LONDON COUNTY 
CoUNCIL, [1928] A. C. 469; 97 L. J. P. C. 
113; 139 L. T. 530; 92 J. FP. 385; 44 
T. L. R. 656; 26 L. G. R. 583, P. C. 


Add. Annotation :—Generally, Refd. Ber- 
mondsey B. C. v. Mortimer, [1926] P. 87. 


315a. Buildings incidental to use as_ children‘s 
playground.|—By Disused Burial Grounds 
Act, 1884 (c. 72), 8. 3, it is made unlawful to 
erect buildings on a disused burial ground. 
By sect. 42 of the London County Council 
(General Powers) Act, 1935, a private Act, 


809a. 








315. 


a local authority may erect (inter alia) 
buildings on any open space, & by sect. 41 
open space includes a disused burial ground 
under the control of the local authority. 
A local authority proposed to erect buildings 
on a disused burial ground, to be used as a 
playground & gymnasium for children, & 
applied for a faculty so to do under 
pen Spaces Act, 1906 (c. 25), s. 11:— 
Held: with respect to this burial ground the 
public Act of 1884 was abrogated by the 
private Act of 1935, & the latter must prevail, 
& a faculty was decreed.—fRe St. DUNSTAN’S, 
STEPNEY, [1937] P. 199; 63 T. L. R. 906. 


828a. —-—— Playground for children—Tennils courts 
& swings.|—BERMONDSEY Borouau COUNCIL 
v. MORTIMER, No. 300a, ante. 


324a. Danger to persons in churchyard—Defective 
tombstone.]—The infant pltf., while law- 
fully in a churchyard, was injured by the 
fall of a tombstone which had been erected 
by defts. It was found that defts. had been 
negligent in the erection of the tombstone :— 
Held: defts. owed a duty to persons who 
might lawfully be in the churchyard, & were 
liable for the injury sustained by pltf.— 
BROWN v. CoTTERILL (1934), 51 T. L. R. 21. 


Add. Annotation :—Consd. St. Nicholas Acons, 
London v, L, C. C., [1928] P. 102. 


Add. Annotation :---Apld. Ex p. West Riding 
County Council (1935), 59 T. L. R. 111. 
3388. Add. Annotation :—-Folld. Ex p. West Riding 
County Council (1935), 52 T. L. RK. 11). 


333a. -}—Where a church burial ground 
has been closed for burials & afterwards, by 
agreement between the vicar & church- 
wardens & the local authority, dedicated for 
the purpose of an ‘‘open space’ under 
Open Spaces Act, 1906 (c. 25), there is no 
jurisdiction in the Chancellor of the diocese 
to order the issue of a faculty to enable a 
strip of the ground to be taken by. the county 
council for the purpose of widening an 
adjoining road.—L£zx . Wesr HIDING 
CouNnTY COUNCIL (1935), 52 T. L. RR. 111. 


830. 


331. 








Part XIV.—Burial of Persons Found Drowned. 


350. After this case add :— 








.}— See, now, Burial of Drowned Persons Act, 1886 (c. 20). 


Part XVI.——Registration of Burials. 


375. Add. Annotations :—As to (1) Consd. Gla- 
morgan County Council v. Glasbrook, [1924] 
1 K. B. 879. Ae to (2) Consd. Glamorgan 
County Council v. Glasbrook, [1924] 1 K. B. 
879; China Navigation Co., Ltd. v. A.-G. 


PART XV. SECT. 2. 

sk. Reinterment with testatriz—Testa- 
triz illegitimate—T' patentee dirgction 
invalid. }—Testatrix left estate eanunt: 
ing to £3,600. By her will she 
vided that her whole estate shoul 
expended on the erection of a vault on 
ground to be purchased. She 
that the of two persons, whom 


she deg 
should 


ted as her uncle & annt, 
exhumed from the grave 
where they had been buricd for man 
ears, & should be buried alon 
er own remains in the vault. esta- 
trix was of illegitimate birth, & the 
ee » Hot I ieee ait "accord: 
no y re 
Bea ate of the uate had 


(1932), 48 T. L. R.375. Refd. Brocklebank v. 
R., [1926] 1 K. B. 52. As to (3) Refd. Marshal 
sniping Co. v. Board of Trade, [1923] 2 
K. B. 843. 


fallen into intestacy, in respect that 
she was not cutitled to direct an 
application to be inade for the exhuma- 
tion & re-interment of persons to 
whom she was not related & this 
direction was an inseparable part of 
her will.—MacKINTosHA’s JUDICIAL 
FacTror v. LORD ADVOCATE, [19351 
8. O. 406.—SCOT. 


wit 


er ‘= 
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Part XIX—Taxation and Rating of Burial Grounds and 
Burial Fees. 


889. Add. Annotations :—Refd. Poplar Assmt. v. Mallinson (1932), 96 J. P. 185; Townley 
Com. v. Roberts, Legal 2 A. O. 93; Harper Mill Co. (1919), Ltd. v. Oldham Asessment 
v. Hedges, (1923] 2K. B. 314; Ilford Corpn. Committee, [1936] 1.K. B. 585. 
PART XIX. 32 B. C. R.413.—CAN, m ii, ———- —— —— ——.] — ABER- 
sm. Tares—Whelher land in use for i teeter, Petes ttle hod of DEEN ASSESSOR v. ABERDEEN CEME- 


purposes of cemetery.}—BURNABY DI8- winabin. }—FALKIRK Pinay SouNe he AeeeD sail cya enigh ASSESSOR 


TRIOT CORPN. 0. OORAN V1 Ew DEVELOP- y. STIRLINGSHIRE ASSESSOR, [1928 DES HOSPITAL 
MENT, LTD,, [1928] 8 D. L. R. 1073; 8. 0. 405.—S00T, ri9go} B.C 0. (Che of 'Soen) 275. —S§COT. 


4a. 


Vol. VIII. Cases 4a—28. 


CARRIERS. 
Part |—Who is a Common Carrier. 


—— -——.]}—Defts., furniture 
& warehousemen, contracted to carry pltf.’s 
furniture from L. to H., the contract being 


subject to a condition that the contractors 
would not be responsible for loss or damage 
caused by fire. Part of the furniture, which 
was loaded on a motor lorry, was destroyed 
by fire, occasioned by the negligence of defts.’ 

servants, the remaining portion Being damaged 
by the fire. Pltf. sued defts. for the value of 
the goods damaged & destroyed :—Held: 

defts. were not liable, inasmuch as the con- 
dition that they would not be responsible for 
fire protected them from liability, since the 
clause would be of no effect unless it referred 
to fire caused by the negligence of defts., as, 
not being common carriers, they would ‘not 
in any event be liable for loss caused by 
accidental fire—TURNER v. CIVIL SERVICE 
SupeLy Assicn., Lrp., [1926] 1 K. B. 50; 

95 L. J. K. B. 111; 134 L. T. 189. 


Annotations :—Folld. Fagan v. Green & Kdwards (1925), 70 


Sol. 
Barclays Bank (1931), 145 L. T. 
Airways, Ltd. (1933), 149 L. T. 


4b. 


An notations: —Ref 
Bank (1931), 145 L. T. 51 ; 


Jo. 185. Refd. Calico Printers’ Aasocn., Ltd. »v. 


ree ; Aslan v. Imperia) 


a 





.J—Defts., furniture removers & 
warehousemen, contracted to carry pltf.’s 
goods from L. to O., the contract being sub- 
ject to a condition that defts. would not be 
responsible for fire. The goods, which were 
loaded on a motor van, were dest:oyed while 
transit by fire, which was occasioned hy the 
nee of defts.’ servants. Pitf. sued 
for the value of the goods :-—Hveid : 
- defts. were bailees only & not commcn 
carriers, &, therefore, not liable for an 
accidental fire, the condition must be con- 
strued as exempting them from liability for 
fire arising from their own negligence, as 
otherwise the condition would be of no effect. 
—FAGAN v. GREEN & Epwarps, Lrp., [1926] 
1K. B. 102; 95 L. J. K. B. 3638; 1384 L. T. 
191; 70 Sol. Jo. 185. 


d. Calico Printers’ Assocn., Ltd. v. Barclays 
Aslan », Imperial Alrways, Ltd. 


(1933), 149 L. T. 276. 


5a. 


6. 


41. Carrying on business as carrier— h i. 
Furniture remover.|—Deft., a carrier 
& forwarding agent, tendered for the 
removal of pitf.’s furniture in the 
followin 
Sharaes: including deli to h 

clu elivery ouse & . 
acking, also risk of breakage, th 


ol 





Upon terms limiting Mability.|—Grrart | 
NORTHERN Ry. Co. v. L. E. P. TRANSPORT & 
Depository, Lrp., No. 234a, post. 


Add. Annotation :—As to (3) Refd. G. N. Ry. ! 


12a. 


12b. 


14a. 


16. 


17. 


18. 


removers 6a. —— No fixed terminus.]—LIVER ALKALI Co. 


v. JOHNSON, No. 81, post. 


—— —— ——,]—TURNER v. CIVIL SEBR- 
VIcE SuppLy Assocn., Lrp., No. 4a, ante. 


——.}—FaGaN v. GREEN & 
EDWARDS, LTD., No. 4b, ante. 


——-—- Of goods accompanied by passenger.]|— 
By London County Council (Tramways & 
Improvements) Act, 1911, s. 42: ‘“ Livery 
passenger travelling upon any of the council’s 
tramways may take with him his personal 
luggage, not exceeding 28 Ibs. in weight, 
without any charge ... all such luggage to 
be carried by hand’’ under certain con- 
ditions. In respect to luggage which did 
not fulfil these conditions the council were 
entitled to make such charge as they thought 
fit. Pltf., wishing to send a parcel of goods 
weighing some 50 Ibs. toa customer, instructed 
his servant to convey it by one of defts.’ 

tramcars. The servant did s0, & in addition 
to paying his own fare paid 2d. for the parcel. 
When he arrived at his destination the 
servant claimed his parcel, but found that 
it had been lost. In an action brought by 
pltf. claiming damages :—Held: the pro- 
visions of sect. 42 of the private Act being 
inconsistent with one of the peculiar features 
of a common carrier, who was bound to carry 
all goods of the class which he proposed 
to carry, for all & sundry & irrespective of the 
fact that the goods were accompanied by a 
passenger, the London County Council were 
not common carriers of goods so as to be 
entitled to the benefit of Carriers Act, 

1830 (c. 68).—RosENTHAL v. LONDON Counry 
Council, (1924), 131 L. T. 568; 88 J. P. 
157; 22 L. G. R. 627, 


Add. Annotation :—Consd. G. N. Ry. v. 
L. E. P. Transport & Depository, [1922] 
2K. B. 742. 


Add. Annoiation :—Refd. G. N. Ry. v. 
L. BE. P. Transport & Depository, [1922] 2 
K. B. 742. 


Add. Annotation :—Refd. G. N. Ry. v. 
L. E. P. Transport & Depository, 1922} 
2 K. B. 742. 


plats eon eames ree 


v. L. E. P. Transport & Depository, [1922] 28. Add. Annotation :—Refd. Aslam cy opens 


2K. B. 742. 


PART I. SECT. 1. 384.—CAN. 


terms: ‘‘ We beg to quote 
his price includes all tranatt 


empty, being 


—— Right to refect reserve 

A carrier who, while inviting all & | Carriera, & 
eaeacad A employ 

himself the right of accepting of reject 

ct en their offers of goode for ca 

ether his conveyances are 
ded in his decision 
de the attractiveness or otherwise of 


him, 


Airways, Ltd. (1933), 149 L. T. 276 


a ar 


engaged in tho business of towing 

damaged motor cars are common 

aa such are entitled to 

retain the thing transported unti) pay- 

ment for services rendered.— TERRY v. 

AUTOMOBILE OWNERS ASS0CN. (1927), 
R. 65 Ss, Cc. 390.— CAN, 


sb. Public vehicle under Public 
Vehicles Act. 2 hag public eeu under 
eB 


d. + 
he be to 


age, 


ue of any one pac ackage not to particular offer, & not by Public Vehicles Act, R. 930, is 
eroeed £19."" This nder war ac- abil or inability to carry having | not a “common carrier = within sect. 
cepted :—Held: deft. waa not in this ability” to his other e ments, {s | 216 (84) of City Act, R. 8. S., 1930, 
transaction a common oarrier, & Mer- nots a conn (Slt ar all ». Bro 4 which gives a city power to make bye- 
potas — rv eae ae 19, puis Bot not En lot bets oe risen hi Dali? (1990) laws for the Uceneing of aan 
apPDly.— WILSON 8 a, carriers,” nor, crefore, n e 
eePanes Co., Lrp., (1923) N. Z. L. R 138; 2W. W. R. epee aN. mean 


201.—N.Z. 


of a city bye-law imposing a 
licence fee on motor vehicles opera nated 


81. Carrier of poods——Of all per sono PART I. SEOT. 2. as “common. carriers.”"—LYNF._ v. 
For hire.}--MATHEWBON 0 is . 181. contractor— Person tow- | CHECKER STAGE SERVICE, LTD., [1922] 
POOLEY 0. MITOHELL, [1925] 4 D. DLR ing motor cars.}—Persons | 1 W. W. R. 335.—CAN. 


1 


Cases 31—90a. 


81. 


48. 


51.’ 


58. 


33 ii. 
in transporting persons & goods for 


hire ia a common carrier. The ferry- t ili, ——— Default of consi 
man must insure not only the goods HaTFIELD & Co. v. CANADIAN 
but the seaworthiness of the vessel | Ry. (N. B.), [1926] 2 D. 


tas existing paragraph substitute the follow- 


Deft. was a barge-owner, & let out his 
vessels for the conveyance of goods to any 
customers who applied to him. Each voyage 
was made under a separate agreement, & a 
barge was not let to more than one person 
for the same voyage. Deft. did not ply 
between any fixed termini, but the customer 
fixed in each particular case the points of 
arrival & departure. In an action against 
deft. by the pltfs. for not safely & securely 
carrying certain goods:—Held: deft. in 


ENGLISH AND Emprre Digest SuPPLEMENT. 


exercising this employment had incurred the 
liability of a common carrier, & was liable 
though the goods were lost without negligence 
on his part. 

Deft. was not a common carrier nor liable 


as such, but was liable as a ship-owner carry- 


ing goods for hire, upon the custom applicable 
to him as such (per OUR.). 
Add. Annotations:—Refd. G. N. Ry. vw. 
L. E. P. Transport & Depository, [1922] 
2K. B. 742; Turner v. Civil Service Supply 
Assocn., [1926] 1 K. B. 50; Aslan v. Imperial 
Airways, Ltd. (1933), 149 L. T. 276. 


ee 


Part Il.—Private Carriers and Forwarding Agents. 


Add. Annotation :—As to (1) Refd. Phillips v. 
ae Hygienic Laundry Co., [1923] 1 


Add. Annotations :—Generally, Consd. Halli- 
well v. Venables (1930), 99 L. J. K. B. 353. 
Refd. Pratt v. Patrick, [1924] 1 K. B. 488. 


Add. Annotation :—Refd. Troy v. Eastern Co. 
of Warehouses Insce. & Transport of Goods, 
etc. (Petrograd) (1921), 91 L. J. K. B. 632. 
Add. Citation :—15 Asp. M. L. C. 208. 

Add. Citations :—91 L. J. K. B. 682; 15 
Asp. M. L. CO. 387. 


Aree nee en ee 


Part I1l.—The Contract at Common Law. 


Add. Annotation :—Refd. G. N. Ry. v. 
L. E. P. Transport & De»ository, [1922] 2 
K. B. 742. 


Add Annotations :—As to (1) Apld. Canadian 
Pacific Ry. v. Kelvin Shipping Co. (1927), 138 
L. T. 369. As to (2) Refd. Buerger v. Cunard 
S.S. Co., [1925] 2 K. B. 646; Akties Steam 
v. Arcos, Ltd., Akties Bruusgaard v. Arcos, 
Ltd. (1933), 39 Com. Cas. 158; A/S Rendal 
v. Arcos, Ltd., [1937] 3 All FE. Rt. 577. 


Add. Annotations :—As to (1) Refd. G. N. Ry. 


een 


PART I. SECT. 4. 
.—A ferry-boat ongaged 





itself & his liability in case of unsea- | CAN. 


worthiness is not affected 
Harter Act.—DIRECT TRANSPORT Co, 
v. DETRO 
f1936]) 1 D.L. R. 423; 
[1936] 4 D. L. R. 807.—C 


by the ta 





IT & WINDSOR FERRY OO., 
We 86; affd. 


Position of Indian rail- 

8.)—A railway co. 
In en Railways Act tn 300, 
an insurer, but is under the duty of 
taking a certain measure of reasonable 


v. la E. P. Transport & Depository, [1922] 
2K. B. 742. <As to (2) Refd. G. N. Ry. v. 
L. E. P. Transport & Depository, [1922] 
2K. B. 742. 

Add. Annotation :—Refd. G. N. Ry. v. L. E. P. 
Transport & Depository, [1922] 2 K. B. 742. 
Add. Annotation :—Refd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. 
——.]—GREAT NORTHERN Ry. Co. v. 
L. E. P. TRANsport & DEPOSITORY, LTD., 
No. 234a, post. 





CANADIAN WRESTINGHOUSBE Co., LTD negli Were -}-Where goods entrusted to 
vw. CANADIAN PaciFic Ry. Co. (1923), a ba. 
64 0. L. R. 238.—CAN. 


ee for reward are lost or destroyed 
while in his custody, the onus Is on him 

= to show that the loss or destruction 
AOIFIO was not due to his negligence. Where 
L. RB. 93.— while a motor van carrying goods for 
ee ss hire was being operated with the cut- 
aaa oa en flames occasionally issued 
e heater pipes at a point only 

a Sted vpahes from the wooden floor of 
the van, it cannot be said that this 


in India under 
is not 
method of operation did not constitute 
negligence.—CRUM wv. Bia 4 TRANSFER 


PART III. SECT. 8, SUB-SECT, 1.—A. 


t i. ——.}+—The onus is on the 
carrier to prove that the loss is not 
due wholly or in part to his negligence, 
& that he took all known means a 
reasonably prudent carrier should take 
to preserve goods from damage.— 
CaNaPuuN NORTHERN QUEBEC Ry. 
Co, v. PLEET, [1923] 4 D. L. R. 1112; 
Pap iin Cas. 238.—CAN. 

——.}]—In accordance with 
& cle of Wf the Canadian freight classifica- 
tion approved by Railway Board, goods 
were loaded by the owners, pltfs., & 
under the standard bill of lading. oarriers 
are not liable for any loss or da 
caused by the act or default of the 
shipper or owner. An accident hap- 
pened through the flooring of a 
gi way on account of the ro cht 
laced on Mt by La The defective 
ooring was koown to both parties, 
but pitfs. wrone knew the une the cars 
were to be put to :—He the acci- 
dent ahould’ "ie attributed to pitts.’ 
method of loading rather to any 
breach of duty on part of defte.— 





care. coe Fol PENINSULA Ry. 
Co., LTD ESRAJ PATWARI (1927), 
I. L. R. "55 "oslo ©. 132. —IND. 


77 iia. 
GRAIN Co. v. 
Rya. & GRAND TRUNK PACIFIC ea 
ipob 8, W. W. Re 133; 70 D. L. R. 

_ —— Through sub-con- 
intron’ negligence. \—When & carrier 
undertakes for reward to carry goods 
& entrusta the carriage of them to a 
sub-contractor, & the goods are subse- 
quently lost through the sub-con- 
tractor’s negligence or that of his 
servants, the carrier is aati because 
there has been a breach of under- 
taking that ordinary care 
ereroe ie in Sok caraee of — cooks 
—WILAa 
Co., Lp, (We. 2), [1924} N. z aR R. 
465.—N.Z 


ari ieee s. ce WILSON ©. NEW Zka- 
‘Co., Lrp. (No. 3), 
(1924) N. eo (7 R. 890.—N.Z. 


77 vii. —— —— Whai amounts to 
2 


NORTHERN 
CANADIAN NATIONAL 








& STORAGE Co., LTp., {1930} 2 W. W. R. 
$37 > 4D. L. R. 486.—CAN. 


85 fii. ———.]—Goods were dam- 
aged :— Held: defts. were not excused 
from ona by any specia] contract 
inthe bills of lading issued after delivery 
taken of the goods, &, having failed to 
show that the damage was not caused 
by their fault or neglect, they were liable. 
—EpGrETT, LTp. v. PaciFic GREAT 
EASTERN Ry. Co., (1923) 1 W. W. R. 
684; 82 B.C R. 37.—CAN. 


91 i. Goods destroyed—No writ- 
ten contract limiting liability. }—Held: 
applta. were common carriers & were 
liable to owners for goods destroyed 
by fire without proof of negligence.— 
INDIA GENERAL NAvIGaTION & Ry. 
Oo. v«. DEKHARI Tra Co., LTD. (1923), 
L. R. 51 Ind. App. 29. —IND. 

ee Misdelivery—Measure of dam- 

es.—The measure of damages for 
mindelivers of goods by a carrier is the 
loss suffered by the shipper, being the 
price he has to pay to replace the ship- 
OC STEAMSHIP 


ment.—ScaLgEs v. CLARKE 
Oo., [1937] 2 D. L. R. 420.—CAN. 








62a. ——- ——.]—Cheste of tea of resps. were 
delivered to a railway co. for conveyance 
from A. to C. The railway broke down, & 
by an arrangement between the railway co. 
& applts., who were commoa carriers by water, 
applts. agreed to convey the tea by a special 
flotilla by river to a point at which it could 
be put on the railway again :—Held: in so 
doing, applts. had not so far departed from 
course of business as to take these 
journeys out of their usual business as 
carriers, & they were liable for the loss of the 
tea which was destroyed by fire while on 
board one of their boats.—INpIA GENERAL 
NavIGATION & Ry. Co. v. DEKHARI TEA Co. 
(1928), 98 L. J. P. ©. 108; 
16 Asp. M. L. OC. 285, P. C. 


Add. Annotation :—Refd. Pratt v. 


their usu 


96. 
[1924] 1 K. B. 488. 


102. Add. Citations :—[1917) 2 K. B. 755; 33 


T. L. R. 617. 


114, 
v. McAndrews, [19 


PART III. SECT. 3, SUB-SECT. 1.—B. 





al, Goods warenoused for car- 
rier’s convenience.}---Resaps., husband 
& wife, were proceediug to England 
on Apr: 3 by mai] steamer, on 
Mar. 29 the male resp. wrote appits., 
common carriers, to the following 
effect: “‘ Cabin trunk leave this day, 
Mar. 29. One cabin trunk will leave 
T. per goods train to Port A., addressed 
Mr. & Mrs. H., rail Port A., c/o C. & 
Co. Kindly deliver cabin trunk to 
Orient steamer S8.S. O.’’ The trunk 
left T. by goods train, arrived & was 
received at Port A. by defts., who put 
it in their store—all on Mar. 31. On 
Apr. 2 the store was broken into, & 
most of the contents of the trunk 
stolen. ‘There was no reply to resp.’s 
letter :—Held : the letter, or the letter, 
together with the address on tbe trunk, 
only authorised apps to collect the 
trunk, & deliver it on the steamer, & 
the collection earlier than was neces- 
sary, & the consequent storing in the 
warehouse, were only for the con- 
venience of a &, accordingly, 
applts. wore Hable as common carriers 
in respect of the articles stolen.— 
CoCKING v. HOFFMANN, (1932] 8S. A. 
Ss. R. 108.—AUS. 


100 1. ~—— Goods atolen from car- 
rier’a warehouse at destination—Carrier 
making no warehouse charge.)—Held : 
holiing the goods at owner’s risk, 
defts. could not be found liable for the 
loss unless they were Stasis A of wilful 
neglect or mirconduct.—BRownN rt. 
DOMINION Exrress Co. (1921), 67 
D. L. R. 325; 51 O. L. R. 359.—CAN. 


100 fi. —— -——— OConsignee with 
notice of arrival—Ronded goode—Car- 


rier eae oo vw. OANADIAN 
NORTHERN Ry. CO. (1922), 53 O. L. R. 
94.—CAN. 


100 fii. —-—- ———- ——— Carrier nol 
liable—Failure of consignee to remove 
goods within reasonable time.J—DvYa- 
MENT & PZADKAWOLSKI 0. CANADIAN 
Exprras Co., (1923) 3 D. L. R. 1122; 
52 QO. L R. 114.—CAN. 


PART III. SECT. 3, SUB-SECT. 1.—D. 


105 1. [legality as defence.}—PIlttf. 
shipped by deft. co. intoxicating liquor, 
{ntending to bave it sold in Ontario in 
Violation of provincia] statute & of 
Dominion 1 lation. Pltf. in the 
shipping bill declared ‘' that this ship- 
Ment is of a class & shipped under 
conditions rmitted by law.*’ Part 
of the f were stolen from defts.’ 
car at destination :—Held: pltf. could 
not recover, as the cause of action was 
founded upon an illegal oontract.— 


Add. Annotations :~As to (1) Consd. Frenke] 
29] A. C.545.° Refd. United 


Vol. Vill.—Carriers. Cases 92a—151 


577. 


122. 


130 L. T. 554; 


Patrick, ‘“ Refd.”’ 


MAJOR v. CANADIAN PAOIFIC Ry. Co.» 
{1922} 8 Ww. Ww. R. 512.—CAN. 


PART HI, SECT. 3, SUB-SECT. 2.—B 

sf. Who are.}— While there was in 
Ireland an interna] rebellion, with an 
army employed to support it, armed 
raiders took goods from a ry. co. who 
were common carriers :—Held: the 
raidera were ‘* King’s Enemies,’’ & the 
co. was not bound to reimburse the 
owner.-—SKCRETARY OF STATE FOR 
Wak v. MIDLAND GREAT WHSTERN 
ae ie OF IRELAND, [1923] 2 k. R. 


PART HII. SEOT. 4. 


166 i. Biyfect uf delay—Consignee may 

&-- Measure of damages. }— 

LECLERC v. R. (1929), 62 D. L. R. 324; 
20 Exch. C. R. 230 .—CAN. 


PART III. SECT. 5. 


hi. -—-— —— —.]}—DEVLIN 0b. 
GRAND TRONK Ry. Co. oF CANADA 
(1870), 30 U. C. R. 537.—CAN. 

159 ix. é 
PORTAGE MILLING & TRANSFER Co. v. 
GRAND TRUNK Faciric Ky. OCo., 
{11923} 3 b. L. R. 84; 33 Man. L. R. 
91; [1923] 2 W. W, R. 88.—CAN. 

169 x. —— —— Delay in 
delivery.}—HaTRigLp & Scott, LTp. 
wv. CANADIAN Pacirio Ry. Co. (1921), 
57 D. L. R. 453.—CAN. 

159 xi. ——,.-—INDIA 
GENERAL NAVIGATION & Ry. Co., 
LTD. v. GIRIDHARILAL GOBERDHONE 
He (1927), I. L. R. 64 Cale. 430.— 


165 ii. (Foods 
damaged.j|-—-Where goods are damaged 
in tranrit & have been in the hands of 
a number of carriers, the vendor must 

rove the ee ara took place while in 
he custody of the carrier he is suing. 
—Rose & LAFLAMME, LTD. v. CamPp- 
BELL, WILSON & STRATHDEE, LTD. & 
GRAND TRUNK Paciric Ry. Co.. 
{1923} 1 D. L. R. 397.—CAN. 


166 ili. —— —— Short deli | 
—Held: defta. had discharged the 
onus of showing that they had trans- 
ferred the goods in good order & con- 
dition to another carrier in the usual 
course for conveyance or delivery, & 
they thereupon ceased to be Hable.— 
HaRRis tv. DUBLIN & SouTH EasTERN 
Ry. Co., {1927} I. R. 137.—IR. 


sg. What consignee muat prove—Thal 
tn good condition when sht 
That goods actually sed over line of 
defendants.}—NoOva SALES Cu. v. CANA- 
DIAN PaciFic Ry., [1925] 3 D. L. R. 
919.—CAN. 
8 























States Ship 
(1924), 41 T. 
v. Cunard S.S. Co., [1925] 2 K. B. 646; 
Akties Steam v. Arcos, Ltd., Akties Bruus- 
gaard v. Arcos, Ltd. (1933), 89 Com. Cas. 158 ; 
A/S Rendal v. Arcos, Ltd., [1937] 3 All K. R. 
Generally, 
Tate & Lyle, Ltd., [1986] 2 All E. R. 597. 


Add. Annotation :—Distd. Silver v. Ocean 
S.S. Co. (1929), 46 T. L. R. 78. 


128. Add, Annotation :—Consd. Silver v. Ocean 
S.S. Co. (1929), 46 T. L. R. 78. 
144a. Contract to carry by particular train— 


Whether warranty of time of arrival.}—LorpD 
v. MIDLAND Ry. Co., No. 412, post. 


149. Annotations :—After 


ping Board v. Bunge & Born 
.R. 78 


As to (2) Refd. Buerger 


Refd. Hain S.S. Co. v. 


“As to (2) add 


Add. Annotation :—As to (2) Refd. Jensen v. 
Hollis Bros. & Co., [1936] 1 All BE. R. 140. 


161. Add. Annotation :—Refd. Prager v. Blatspiel, 
Stamp & Heacock, [1924] 1 K. B. 666. 


aves RET sane NRA RRONERD. senna 


PART III. SECT. 6. 


of. Goods sent to specified wharf.) 
~—Held: evidence of a constructive 
delivery, which imposed on the carrier 
the duty of taking the goods on board. 
~—MOoRRISON v. THOMPSON (1877), 11 
N. 8, R., (2 R. & C.) 411.-——CAN. 


PART III. SECT. 7, SUB-SECT. 1. 


di. —-——.]— Gooda carried by defta. 
for pltf.:--Held: at owner's risk 
while in defts.’ warehouse at point of 
destination. — BRowN v. DOMINION 
Exprrese Co. (1021), 67 D. L. BR. 325; 
61 O. L. R. 859,—CAN. 


d il, -~---.]--When goods entrusted 
to a shipowner, trading as a common 
carrier, have rvached tbhetr destination 

beep stored pending removal by 

the copsignes, the carrier ceases to be 

liable as an insurer.—OAKLKY  ¥, 

WHiTEnousR & Co. (1921), 17 Tas 
. R. 125.--AUS. 


01.S. FP. O’NEILL 0. GREAT WESTERN 
Ry. Co. (1857), 7 C. P. 203.—CAN. 


fi, ——.}—SECRETARY OF BTATE v. 
HAR Kisuan Das-Kura Ma. (1925), 
I. L. R. 7 Lah. 370.—IND. 


PART III, SECT. 7, SUB-SECT. 2. 


182 ii, —— -———.}—PrrewierR Lum- 
BER Co. v. GRAND TRUNK Pacirio Ry. 
Co., [1923} 1 D. L. R. 649; [1923] 
6. C. R. 84; 1 W. W. R. 473.-—CAN. 


182 {ii. ——, }— NORTHERN 
ELrorric Co., Lrp. 0. CANADIAN 
PaciFIO Ry. Co. & FILLMORE RURAL 
TELEPHONE Co., LTrp. & WIBERG, 
[1923] 3 D. L. R. 781; 8 W. W. R 
278.—CAN. 


PART III. SECT. 7, SUB-SECT. 8. 


p i. Delivery without requiring 
surrender of bills of lading— Delivery 
after indorsement of Utils of lading as 
security.}— Held: the carriers were 
Hable-—HickMAN GRAIN Co. 0. 
CANADIAN PaciFio Ry. Co., [1927 
1D. L. R. 851; 1 W. W. R. 317; 3 
C. R.O. 333; 836 Man. L. R. 322; revad. 
gub nom. Canadian Pactric Ry. Co. 
t. HICKMAN GRAIN Co.,(1928)1D.L.R. 
HE 8.C. R. 170; 34C. R.O. 
238. AN. 








p ii. ———.}—-OAMPBELL 0. CANADIAN 
Paociric & CANADIAN NaTIONAL RY. 
oS (1924), 30 Can. Ry. Cas. 380,.— 


PART Ill. SECT. 7, SUB-SEOT. 5. 


si. ——.}—Held: a consignee by 
delay in accepting delivery cannot 


Cases 201—266. 


201. Add. Annotation :—Refd. ae v. Blatspiel, 


2348. 


extend the period of the contractor's 
Hability as such.—PortTaggp MILLING 
TRANSFER Oo. v. GRAND ‘TRUNK 
PACIFICO A 


Stamp & Heacock, [1924] 1 K. B. 566: 


208. Add. Annotation :—Refd. McAlister (or Dono- 


ghue) v. Stevenson (1932), 48 T. L. R. 494. 


ENGLISH AND Emprre Dicest .SUPPLEMENT. 
208. Add. Annotations :—Refd. Transoceanica Soc. 


Italiana di Navigazione v. Shipton, [1923} - 
1 K. B. 31; Prager v. Blatspiel, Stamp & 


Heacock, [1924] 1 K. B. 566. 


ee ooo 


Part IV.—-Modifications of the Common Law Contract. 


282. Add. Annotation :—As to (1) Refd. G. N. Ry. 


v. L. E. P. Transport & Depository, i923} 
2K. B. 742. 


.}—A carrier who regularly receives 
eer for carriage upon terms limiting his 
liability may be under the obligations & 
subject to the liabilities of a common carrier 
in so far as the limitation of liability does not 
extend. He does not by limitiny his liability 
assume for all purposes the position of a 
bailee for reward who is liable only for 
negligence of himself or his servants, unless 





the limitation of liability is so extensive as. 


to be inconsistent with the profession or 
contract of a common carrier. 

A consignor who tenders to carriers for 
carria age goods apparently harmless but in 
fact dangerous, whether the carriers are 
common carriers bound by the custom of the 
realm to carry goods provided they are safe 
& fit for carriage or whether they are a rail- 
way co. bound by statute to afford reasonable 
facilities for the receiving, forwarding & 
delivering of goods, must give warning of the 
danger; otherwise he impliedly warrants 
that the goods are safe & fit for carriage. 

Forwarding agents delivered to a railway 
co. for carriage certain carboys containing 
a corrosive fluid & also certain bales of felt 
goods on the terms of consignment notes 
exempting the co. from liability in certain 
events & stating that they did not undertake 
to carry dangerous goods except on special 
conditions. The carboys were insufficient to 
contain the fluid, which escaped & injured 
the felt goods. The co. professed to carry 
the felt goods as common carriers. The 
owner of the felt goods claimed damages 
against the co., & the co. paid £437 in settle- 
ment of the claim. In an action by the co. 
against the forwarding agents to recover this 
sum as damages for breach of warranty :— 


Oo., (1923) 3 Ww. WwW. R. 


241. 


262 ® 


265. 


266. 


Refd. 





to advertise & sell the goods without 
any notice to the con 
or not there are any to 
ALBERTA Potato & 


nor, whether 
ls payable.— 
Map oarer 5 


813; 
Sa Gan. Ry. "Cas. 356.— 


tefl 


Held: (1) the terms of the consignment notes 
did poy prevene the co. from being, as they 
professed to be, common carriers of the felt 
goods; (2) the co. were therefore liable as 
insurers, & without proof of negligence, to 
the owner of the felt goods; (3) they were 
entitled to recover from the forwarding 
agents, as upon an implied warranty that 
the carboys were fit to be carried, the amount 
they had paid to thg owner of the felt goods 
for the damage done to his goods.—GREAT 
NORTHERN Ry. Co. v. L. E. P. TRANSPORT & 
DEPOSITORY, Lrp., [1922] 2 K. B. 742; 91 
L. J. K. B. 807; 127 L. T. 664; 88 T. L. R. 
711, C. A. 


Add. Annotation :—Refd. Dew v. United 
British S.S. Co. (1928), 98 L. J. K. B. 88. 


Add. Annotations :-—-Refd. The Christel Vin- 
nen, {1924} P. 61; Elder, Dempster v. 
Paterson, Zochonis, Griffiths Lewis Steam 
Nap hrrits Co. v. Paterson, Zochonis, [1924] 


Add. Annotations :—Consd. Turner v. Civil 
Service Supply Assocn., (1926) 1 K. B. 50; 
Forbes, Abbott & Lennard v. G. W. Ry. 

(1927), 44 T. L. R. 97; Calico Printers’ 
Assocn., Ltd. »v. Barclays Bank (1930), 145 
L. T. 51. Refd. Fagan v. Green & Edwards, 
[1906] 1 K. B. 102; Svenssons (C. Wilh.) 
Travaruaktiebolag v. Cliffe S.S. Co. (19381), 
37 Com. Cas. 83. 


Add. Annotations :—As to (1) Apld. Gosse 
Millard v. Canadian Government Merchant 
Marine, American Can Co. v. Same, [1927] 
2K. B. 482. (See (1928] 1 K. B. 717.) Refd. 
Layton v. General Steam Navigation Co. 
(1923), 130 L. T. 662. As to (2) Consd. 
Calico Printers’ Assocn., Ltd. v. Barclays 
Bank (1930), 145 L. T. 61; Aslan v. Imperial 
Airways, Ltd. (1933), 49 T. L. R. 415. 
utter v. Palmer, [1922] 2 K. B. 87; 





LTD. ¥. CANADIAN Pacirio Ry. Co. & 
FILLMORE RURAL eo ae 
& WIRERG, {1928 8 D. . 781; 
W. W. R. 2 AN. 

sn. Cale: “States Sreight classifica: 
tion.}-—-A contract of carriage of goods 
from the United States to Canada 


Oo Mort 2 


88.—CA v. Pre eS Face Ry. 
sk. Regis of carrier — To aelt— | (1921) 2 D. be 

Muat exercised wutith reasonadi CAN 

diligence.|—Davis v. ELLIOT (1924), : 

65 O. L. R. 583.—CAN, 


PART III. SECT. 7, SUB-SECT. 6. 


199 i. pein Petco Nhe of 
consignee to charges.}-—-PaTEL vw. 
KERLER & Oo, i 1993] App. D. 508.— 


® e 


PART Ill. SECT. 7, SUB-SECT. 7. 
201 1. Whether noe for sale of 
necessity— Perishable Sale with- 
out communicating owner. )-—— Where 
foods carried by a railway ©o. are 
ae — perish while in ita owe a 
of the oconsignee’s delay in 
Pane ng delivery, the co. has the right 


PART III. SECT. 8. 


. Add ** pad ngs 64 D. L. R. 
$18; 50 O. 


pices 


Na ZZARENO 0 
EaSTERN Ry. Oo. (1922), An 
D. an R. 268.—CAN. 


PART IV. SECT. 1, SUB-SECT. 2. 
al. Condition requiring notice of lose— 
Absence of notice bar to right of a 


ER LUMBER Oo. v. GRA 
Orn RY. Oo.. (1988 I DD. L. R. 649; 
(ioas] 8. GR. 845 1 W .W. R. 473.— 


em. S. P. NORTHERN ELEOTRIC Co., 
4 


made acoording to a freight classffica- 
tion in use in the ted States, 
the carrier’g liability waa 
Hmited to a certain amount :—Held : 
to be authorised by Railway Act, 
1919 (c. 68), 6. $22 (4), & such claasifica- 
tion limitation were binding on une 
shipper.—-SPORLE v, GREAT NORTHE 
Re. Co., rene ap D. ae R. 302: 1925} 
2W Can. Ry. Cas, 18603 
35 B. % R. 332° CA AN. 


PART IV. SECT. 1, SUB-SECT. 4.—A. 
oi. —— Goods lost—No proof of 
of carrier’s servants—C 


misconduct ar- 
rier not liabie. AN Rye. 


v. OONRADIE, [1922] App Dist. 
8. AF. ass 


267. 


271. 


Fagan v. Green & Edwards (1925), 70 Sol. 
Jo. 185; Brooks Wharf & Bull Wharf, Ltd. 
v. Goodman Bros., [1937] 1 K. B. 534. 


Add. .. anotations :—Consd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1981), 145 
L. T. 61. Refd. Ambatielos v. Anton 
Jurgens Margarine Works, [1922] 2 K. B. 
185; Rutter v. Palmer, [1922 2 K. B. 87. 


Add. Annotations :—As to (1) Apprvd. & 
Apld. L. & N. W. Ry. v. Neilson, [1922] 2 
A. ©. 263. As to (2) Apprvd. & Apld. 
L. & N. W. Ry. v. Neilson, [1922] 2 A. C. 
203. Consd. Buerger v. Cunard S.S. Co., 
[1925] 2 K. B. 646. 


After this case add :— 


800. 


802. 


Loss, damage or delay—Loss of bullion— 
Carriage by air.J—See ASLAN v. IMPERIAL 
AIRWAYS, LTD., STREET & AERIAL TRAFFIC, 
No. 260a, post. 

Add. Annotation :—As to (2) Consd. Ehinger 
v. S. E. & O. Ry. & Pullman Car Co. (1922), 
38 T. L. R. 678. 


Add. Annotation :——-Refd. Rosenthal v. L. C. C. 
(1924), 181 L. T. 563. 


307a. Goods handel to unauthorised person. |-— 


335. 


842. 


847. 


351. 


852. 
368. 
876. 


381. 


PA 


hee —— “* Value at place & time of 


oe be calculated at the cost price to 
the owner at the place where he bought 
the goods, but at the market value of the 


Rose Bros. (WIGMoORE), Lrp. v. LONDON & 
NORTH EASTERN Ry. Co. (1935), 79 Sol. Jo. 
928. 

Add. Annotation :-—Consd. Studebakers Dis- 
tributors, Ltd. v. Charlton Steam Shipping 
Co., (1938] 1 K. B. 459. 

Add. Annotations :—As to (1) Refd. Rosenthal 
v. L. C. C. (1924), 181 L. T. 568. Aas to (2) 
oe Rosenthal v. L. 0. C. (1924), 1381 L. T. 
563. 

Add. Annotations :—As to (2) Apid. G. N. Ry: 
v. L. E. P. Transport & rae ae 13922] 


2 K. B. 742. As to (3) Apl Vv. v. 

L. E. P. Transport & Depository, (1922) 
2K. B. 742. 

Add. Annotations :—Refd. G. N. Ry. v. 


lL. E. P. Transport & Depository, [1922] 
2K. B. 742; Forbes, Abbott & Lennard v. 
G. W. Ry. (1927), 44 T. L. R. 97. 


Add. Annotation :—As to (1) Refd. Brown v. 
Harrison (1927), 96 L. J. K. B. 1025. 


Add. Annotation :—Refd. Grein v. Imperial 
Airways, Ltd., [1936] 2 All E. R. 1258. 


Add. Annotations :—As to (4) Consd. Grein 
v. Imperial Airways, Ltd., [1936] 2 All E. R. 
1258. Refd. Nunan v. Southern Ry., [1924] 
1K. B. 223. 


Add. Annotation :—As to (1) Consd. G. N. 


RT IV. SECT. 1, SUB-SECT. 7. 


irreparably da 


"}—Held : magistrate decid 


the value must 


408. 


411, 


412. 


424. 


426. 


434. 


436. 


442. 


452. 


458. 
454. 


460. 


te nee 


been entrusted to a carrier for carriage 
from one town to another & had been 
ed in tranait, the 
that the film was 
not a “ picture or pictures’ within 

sect. 1 of Carriers Act, 1830, & ge a 
fore the carrier was not protected b 


Vol. VIII.—Carriers. Cases 266—460. 


Ry. v. L. EH. P. Transport & Depository, 
(1922) 2 K. B. 742. 

Add. Annotation :—As to (1) Refd. G. N. 

v. L. E. P. Transport & Depository, 16833 
2K. B. 742. 

Add. Annotation :—As to (1) Refd. G. N. Ry 
v. L. BE. P. Transport & Depository, i923} 


2 K. B. 742. 
Add the following paragraph :— 
A contract by a ry. co. to carry goods by a 

poe train, which ordinarily arrives in 

ondon at a particular hour, does not amount 
to a warranty that it will so arrive, although 
the co.’s servants be informed that the object 
of the sender requires that it should arrive. 
Add. Annotation :—As to (3) Refd. Calico 
Printers’ Assocn., Ltd. v. Barclays Bank 
(1931), 145 L. T. 61. 
Add. Annotations :—As to (2) Apld. Re City 
Equitable Fire Insce., [1925] Ch. 407. Refd. 
Metropolitan Water Board v. L. & N. E. Ry. 
(1924), 181 L. T. 123. 


. Add. Annotation :---Generally, Refd. (Qlass- 


brook Bros. v. Leyson, [1933] 2 K. B. 91. 
Add. Annotation :—Refd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 61. 

Add. Annotation :-—-As to (1) Refd. Elder, 
Dempster v. Paterson, Zochonis, Griffiths 
Lewis Steam Naviyation Co. v. Paterson, 
Zochonis, [1924] A. C. 522. 

Add. Annotations :~—As to (1) Refd. Evans v. 
Employers’ Mutual Insurance Association, 
Ltd., [19386] 1 K. B. 605. Aa to (2) Consd. Ite 
City Equitable Fire Insce. (1924), 40 T. L. R. 
853; Metropolitan Water Board vu. L. & 
N. KE. Ry. (1924), 181 L. T. 128. 

Add. Annotations :—-Overd. L. & N. W. Ry. 
v. Neilson, [1922] 2 A. C. 263. Consd. Buerger 
v. Cunard 8.8. Co., [1925] 2 K. B. 646. 

Add. Annotation :—Consd. Neilson v. L. & 
N. W. Ry., [1922] 1 kK. B. 192. 

Add. Citations :—{1922] 1 K. B. 1923; affd. 
sub nom. LONDON & Norrnh WESTERN Ry. 
Co. v. NEILSON, [1922] 2 A. O. 2638; 91 
L. J. K. B. 680; 38 T. I. R. 653; 66 Sol. Jo. 
502, H. L. 


Add. Annotations :—Apld. Buerger v. Cunard 
S.S. Co., [1925] 2 K. B. 646. Refd. Turner 
v. Civil Service Supply Assocn., [1926] 1 
K. B. 50. 

Add. Citations :—affd., [1922] 1 A. C. 178; 
91L. J. K. B. 423; 127 LT. 1; 88 T.L. R. 
359 ; 27 Com. Cas. 247, H. L. 


schedule to Carriers Act) exceeding 
Ra. 100 In valuo & also non-scheduled 
articles is lost in transit the value of 
the lost non-scheduled articles may be 
recovered by the consignee from the 
carrier under sect. 3 of the Act.— 


RiveEk Stream NAVIGATION Oo., LYp. 

at the place & Soe ped ag hg the sald section & was able. On |v. JaMUNADAS RAMKUMAR (1931), 

aurea! :—Held: ue question decided | I. L. R. 59 Cale. 472.—IND. 
Co. heer 62 O. L. R. 306.~—OAN. y the te was one of fact & 

Goods exceeding declared value— Peto not pf Arg te? &,further,the | PART IV. SECT. 2, SUB-SECT. 4.—B. 
Shipper bound by declared value. decision was t in fact aa well as . : T 
SFORLE 0 . GREAT NORTHERN Ry. Co., | in law.—S8. O. 8. Morons, LTD. 0. EE RETEST AMBOLI 

1925] 3 D. L. x. 302 ; t 1925) 2W.W. | Foxron & N-MAYER, Great INDIAN PENINSULA RY. Co. 
385; 30 Can. Ry. Cas. 186; 35 | Lrp., Corpn., 10821 Ne "2. “. R. 1159; (1997), 55 L. R. Ind. App. 67.—IND. 
B.C. R. 232.—CAN, G. L. R. 425.—N.Z e (p. 69) i. ——— Must be approved 


PART IV. SECT. 2, SUB-SECT. 1.—B. 
aS 1. ** Pictures” 


—BSound films.}— 


PART IV. SECT. 2, SUB-SECT. 4.—A. 
ri. —-— Package containing sched- 


by Railway Commissioners Board--- 
Onus of proof of approval on carrter.|}— 
SPORLE v. GREAT NORTHERN as a - 


On a claim in the te’s Ct. for | uled articles—Effect of non-disclosure.) ie 4p. L. R184; 3 W. 

£44 16a. the value of i motion picture stationery, but vin tact contatniag oa aa fe R. et CAN; 

sound which, out any de- on wu containing e —— Mistake by compan 
claration aa to ite nature & valus, had heduled’ articles (ass un the LoRenivery of defictency in freight. i 


JB. 


5 


15 


Cases 480—516. 
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480. Add. Annotations :—Consd. Hall v. Brook- 

lands Auto-Racing Club (1932), 48 T. L. R. 
Refd. Phillips v. Britannia Hygenic 
Laundry Co., [1923] 1 K. B. 530; Aslan v. 
Imperial Airways, Ltd. (1933), 49 T. L. R. 
Myers (G. H.) & Co. v. Brent Cross 
Service Co., [19384] 1 K. B. 46. 


646. 
415; 


Where a consignment of goods was by 
mistake accepted by a railway at a 
concession rate which was applicable 
only to a particular special customer, 
instead of at the ordinary rate applic- 
able to that class of goods according to 
the goods tariff, & by one of the con- 
ditions of consignment the railwa 
reserved the right of ‘‘ remeasurement, 
re-weighment, re-classification & re- 
calculation of rates ’’:—Held: the 
railway could lawfully demand at the 
destination the deficiency in freight 
calculated at the correct rate.—SEORE- 
TARY OF STATE FOR INDIA v. HARBANS 
PRASAD (1929),I. L. Rt. 62 All. 81.—IND. 

1 (p. 69) i. — ——- -———- ——.. }— 
PURAN Daas v. Hast INDIAN Ry. Co. 
(1927), I. L. R. 6 Pat. 718.—IND. 

lL (p. 69) ii. 
Spnro NARAIN 0. Kast INDIAN 
(1927), I. L. R. 50 All. 246.—IND. 
_ o(p. 69) i. .J 
MASON & RIBOH PIANO Co. v. CANADIAN 
PAcIFIco Ity. Co. (1908), 8 W. L. R. 
951; 1 Sask. L. R. 213; 8 Can. Ry. 
Cas. 309.—CAN, 

n (p. 69) i. ———- ——- ——— —- --.]}— 
SHORETARY OF STATE v. GHA:\AYA 
LAL-Sr1 Kiswan (1928), I. L. R. 10 
Lah, 329.—IND. 
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pp fi. When railwa 
prota ee: }—3o long as it is establishe 
hat the risk notes, the forwarding 
note, & the railway receipt refer to the 
particular consignment in question, the 
railway co, amply protected.— 
Moony: Sikga & Co. v. BENGAL 
NAGPUR Ry. Co., Lrp. (1929), I. L. R. 
56 Calc. 1060.—IND. 














q .}—The 
word ‘‘ misconduct ”? In a risk note 
suggests that a railway servant has 
been guilty of doing something which 
was inconsistent with the conduct 
required of him by the rules of the co. 
In the absonce of proof that there was 
any breach of duty by the railway 
servants or any infringement of the 
rules which regulate their terms of 
employment, no fair inference of mis- 
conduct could piper, arise. BOMBAY 
Baropna & CENTRAL INDIA Ry. Co. vw. 
NAJNAGAR SPINNING, WRAVING, & 
MANUFACTURING Co. (1929), I. L. R. 
54; Bom. 106.—IND. 

rr f. Meaning of “* rob- 
bery.”’}—-The word “ robbery ” as used 
in Risk Note H. {fs not synonymous 
with ‘‘ theft,”"" &. therefore, where 
there is no robbery from-a running 
train, but theft only, deft. railway co. 
is not absolved from liability by the 

roviso to the note.—Jar NARAIN- 

ACHHMI NARAIN ¥. GREAT INDIAN 
PENINSULAR Ry. Co. (1929), I. L. R. 
11 Lah. 158.—IND. 

of deteriora- 


_rr ii. Meant 
tion.J—The word ‘“ de oration ’’? in 
the risk note, form B., & in Railways 
Act, s..72, & Contract Act, s. 161, is 
wide enough to include depreciation in 
value of the goods on account of a fall 
in the market price.—GrkraT INDIAN 
PENINSULAR RY. vw. JUGUL KISHORE 
MukKkaT Lat (1929), I. L. R. 52 ALL 


238.—IND. 

rr ili. —— Damage to goods 
cold—Conditionsa in bill of lading eats 
ventilation complied with.}—ROBERT v. 
CaNADIAN NATIONAL Ry., [1932] 1 


D. lL. R. 306.-—CAN. 
sp. Liability for delay in delivery— 

















516. Add. 


Meaning of detertoration.]}—The word 
** deterioration ’® in Railways Act, 
«. 77, includes loss in value owing to 
delay in delivery & a fall in the market 
value of the goods consigned. Hence, 
a suit for the recovery of such loss is 
not maintainable without the notice 
required by the sect.—BHAGWAN Das 
LACHMI ARAIN vw. BENGALNAGPUR 
RaILway (1929), I. L. R. 61 All. 895.— 


sr. Nan-acceptance of goods—~Sale— 
** Public auction ’’—What amounts to.) 
—SEORETARY OF STATE v. SUNDERJI 
SHivJI & Co., SECRETARY OF STATE v. 
DEpDJI SHiIvst & Co. (1937), 81 Sol. Jo. 
961, P. C.—IND. 


PART V. SECT. 2, SUB-SECT. 1. 


479 viii. —~— Inconvenience from 
drunken passenger./—Where ® carricr 
allows a& passenger who is obviously 
drunk to come on board his vehicle or 
vessel it becomos the duty of the 
currier to prevent any inconvenient, 
or injurious consequences to other 
passengers arising from his condition.— 
BOOTH v. CANADIAN Paciric Ry. Co., 
[1938] 1 W. W. ht. 753.—CAN. 


488 i. Not liable for mere accident— 
Apart from negligence or misconduct. }— 
MILIS v. CANADIAN PACIFICO STEAM- 
er Py aga (1926), Q. R. 65 8. C. 148. 


483 li. ——— ———. ]—-MARCHESSEAULT 
vw. CANADIAN NATIONAL Rys. (1926), 
Q. R. 42 K. B. 355.—CAN. 

488 i. —— Caused by act of stranger. ]— 
If an accident is due to the train leaving 
the metals, primdé facie the railway co. 
is guilty of negligence. If an accident 
is caused to a train by evilly-disposed 

ersons over whom the railway co. 
ad no control or any reason to antici- 
pee that they intended to carry out 
hoir design in the secter in which the 
accident occurred, the railway co. will 
not be liable for negligence or for 
damages.—- JEWAN RaM KHETTRY 0. 
Hast INDIAN Ry. Co, (1924), I. L. R. 
§1 Calc. 861.—IND. 


490 fi. Opening carriage 
door.|]—While a street car was backing 
up to a platform which it had overrun, 
&® passonger opened one of the rear 
doors without the knowledge of the 
conductor or motorman. The door, 
which opened outwards & projected 
over the platform, struck pltf., who was 
standing on the platform waiting for 
a car. The conductor was inside the 
oar collecting fares, & had left the door 
unlocked & unguarded, although the 
motorman had informed him that he 
was going to back up :—Held: defts. 
were lHiable.—ODEGAARD v. WINNIPEG 
HEvLeocrric Co., [1927] 4 D. L. R. 3875 
(1927] 2 W. W. R. 589; 36 Man. L. R. 
§92.—CAN. 

490 iil. Breach of bye- 
law.J—A passenger cannot recover for 
injuries caused by falling from a train 
while travelling on the rear platform, 
which was forbidden by a bye-law of 
which proper notice was given.— 
ASKIN v. CANADIAN PACIFICO RAILWAY, 
{1937) 4 D. L. R. 713; O. R. 7303 
affd., {19388] 2 D. L. R. 281; O. R. 
172.—-CAN. 








ee 











491 ili a. - .}—Ry. cos. have 
& duty to provide a reasonably ade- 
uate & e access to their ca 


or normal passengers, but they owe 


6 


481. Add. Annotation :—Refd. McAlister (or Dono- 
ghue) v. Stevenson (1932), 48 T. L. R. 404. 


492. Add. Annotation :—As to (2) Refd. Manchester 
Corpn. v. Farnworth (1929), 46 T. L. R. 85. 


Annotations : — Consd. 
Osborne Garrett, [1924] 1 K. B. 548; The 


Brandon vv. 





no special duty towards those pas- 
sengers who are abnormal by reason 
of physical disability. 
A. passenger brought an action 
inst a ry. co. for damages in respect 
of personal injuries sustained by him 
through a fall, owing to his having 
missed his foothold on the step of a ry. 
carriage while attempting to enter it 
at one of defenders’ stations. Pursuer 
averred that, being of abnormal weight 
& advanced age, he had great difficult 
in entering ry. carriages, a fact whic 
was well known to defenders’ servants 
as he was a regular traveller by their 
trains from the station in question, 
& that, at the time of the accident 
access to the carriage was rendered 
difficult for a normal passenger, & 
dangerous to him in view of his physical 
disability, by reason of a concealed 
danger, viz., that the step of the 
carriage, owing to its design & to the 
place where the train was drawn up 
on the occasion in question, was at 
an unusual height above the platform : 
—Held (1) while defenders had a 
duty to provide a reasonably adequate 
& safe access to their trains for the 
norma] individual, they had no special 
duty towards abnormal] passengers such 
as pursuer; (2) defenders were not 
bound to ensure that there should be 
an unvarying distance between step & 
platform ; (3) pursuer’s averments did 
not disclose any failure of duty on 
defenders’ part, by way of concealed 
danger or otherwise, which brought 
about the accident, but the true cause 
of the accident was pursuer’s own 
physical disability ; action dismissed. 
—HENDERSON v. LONDON, MIDLAND & 
Soe Ry. Co., [1935] 8S. C. 734.— 


491 vi. —— Effect of finding of 
negligence.]|—It is generally sufficient 
for carriers to prove that they have 
adopted the best-known apparatus & 
have kept it in working order, but this 
rule is not pT papers when there is 
a definite fin of negligence against 
the carriers. ANADIAN NATIONAL 
RAILWAY v. MULLER, [1934] 1 D. L. R. 
768.—CAN. 


497 ji. Driver of omnibus stoop- 
tng down to recover tickets on Lercey ee 
BRADLEY v. BELL Bus Co., [1928] 
N. Z. L. R. 204.—N.Z. 


501 i. —— Passenger injured by 
sudden stopping of train.)—The fact 
that a passenger was injured because 
of the sudden stopping of a railway 
train establishes a Leiden facte case of 
negligence against the railway co.; & 
in order to rebut that presumption it is 
not enough for the co. to show that the 
train was necessarily or reasonably s0 
stopped because, ¢.g., there was an 
obstruction on the trgck, it must also 
show that it was not because of ite 
negligence that the obstruction got 
there.— VIVIAN tv. BRITISH COLUMBIA 
ELECTRIO Ry. Co., (1930] 1 W. W. R. 
791: 3D. L. R. 892; 42 B.C. R. 423. 
—CAN. 


501 ii. ——.}—The driver of a 
motor bus owes a duty to his passengers 
not to drive so close to a vehicle ahead, 
that, in any em mcy created by 
driver of that vehicle, he will have to 
apply his brakes so violently that a 

assenger is thrown from a seat in the 
us & injured. Also, while a carrier 
is not an insurer of his passengers’ 








Paludina, [1925] P. 40. Refd. Singleton Abbey 
(Owners) v. Paludina (Owners), The Paludina 
(1926), 95 L. J. P. 185. 


Vol. Vitt.—Carriers. Cases 516—579a. 


agile that he might be carried on, got out 
in a hurry without looking to see what he 


526. Add. Annotation :—As to (1) Refd. Lochgelly 
Iron & Coal Co. v. M‘Mullan, [1984] A. C. 1. 


536. Add. Annotation :—Refd. Singleton Abbey 
(Owners) v. Paludina (Owners), The Paludina 


(1926), 95 L. J. P. 185. 
549. Add. Annotations :—Refd. 


(1934), 151 L. T. 30. 


560. Add. Annotation :—As to (2) Refd. Sharpe v. 
Southern Ry. (1925), 133 L. T. 693. 


Warning not heard by passenger— 
Passenger asleep.|—Pltf. was a passenger on 
defts.’ railway to G. by a train which arrived 
at that station while it was still daylight. 
Owing to the train being too long for the plat- 
form at G., upon its arrival there the hind- 
most carriage, in which pltf. was, stopped 
short of the platform. A porter shouted to 
the passengers to keep their seats, but pitf., 
who was asleep, did not hear him. On waking 
pitf. realised that he was at G. station, & 


TEE Males 


560a. 





safety, he owes a duty to his passengers 
to provide seats so protected that they 
cannot be injured by being thrown 
therefrom upon an emergency applica- 
tion of the brakes.—DkE COUROEY v. 
LONDON STREET JRty., [1932] 2 D. L. R. 
319; O. R. 226.—CAN. 


612 i. Act done in course of 
employment. }—Pltf., a passenger upon 
8 south-bound car of an electric street 
ry. co., got off at a stopping place, & 
crossing behind the car, attempted to 

ass over the rails used by the north- 

ound cara, & was struck by a car & 
injured. She had followed the direc- 
tions given her by the conductor of 
the south-bound car :—Held: 
was entitled to recover. The way 
pitf. was directed to take was dangerous 
& this was known to the conductor.— 
FORSTER v. TORONTO Ry. Co. (1921), 
ee L. R. 441; 51 0. L. R. 136.— 


PART V. SECT. 2, SUB-SECT. 38. 

ki, —— Bye-law prohibiting 
passengers from riding on car _ plat- 
Jorma.}—Where it was proved that 
pitf. could not, by exercise of reason- 
able care, have avoided the accident, 
that there was standing room inside 
the car, but standing passengers 
prevented him from going in :—//eld : 
pitf. was entitled to recover.—KIME 
v. HAMILTON RapiaAL ELEOTRIO Ry. 
Co. (1921), 50 O. L. R. 118; 64 
D. L. R. 191.—CAN. 


PART V. SECT. 2, SUB-SECT. 4. 


537 ii. ———_- ———.} —PI tf. alleged that 
he had been injured by falling from a 
train of a Bor which te was " 
passenger, charged negligence o 
defts.’ servants in leaving open the 
vestibule door of a car, through which 
he fell. To the question ‘‘ In what did 
the negligence consist?” the jury 
answered: ‘‘ By the south aide of 
rear end of second-claas car by trap & 
door of vestibule being open’’:—~Held : 
this answer, making the negligence the 
_ open ’’ of the door, & not the 
opening or leaving of it open, & not 
indicating who opened it or left it 
open, was not a ape pon which a 
judgment for pltf. could based.— 
ALEXANDER v. CANADIAN NATIONAL 
Ry., {1930] 3 D. L. R. 140; 86C. R. O. 











587 iti, —— Contributory 
negligence.}—Contributory negligence 
proved in claim against ry. co. for 


Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 39; 
Purkis v. Walthamstow Borough Council 


pltf. — 


was stepping on. 
feet from the carriage floor to the ground, he 
fell & was injured :—Held: 
circumstances defta. were negligent, of which 
the ct. thought there was no evidence, pltf.’s 
act in getting out without looking where he 
was going was contributory negligence, & 
defts. were not responsible.—SHARPE  v. 
SOUTHERN Ry. Co., (1925] 2 K. B. 811; 94 
L. J. K. B. 918; 133 L. T. 693; 69 Sol. Jo. 


775, C. A. 


damages caused by swinging door at 
exit on alighting from ftrain.—Hanp- 
DocK v. Brirish COLUMBIA ELECTRIC 
aoa Lrp. (1937), 61 B.C. R. 483.— 


PART V. SECT. 2, SUB-SECT. 5. 


5751. --— Platform too low.}— 
Where at a railway station there is no 
latform, or a platform of inadequate 
ength to permit a passenger to step 
froin 7 sarriage on to a  eoedplal the 
duty of toe carricr to supply p rs 
with reasopurls farilities for ‘hoarding 
& hting from ‘rains is fulfilled by 
yrovi ihe carriages with steps. A 
n p led into 3 station in broad 
day t, the carriaye in which sup- 
liant was travelling being drawn up 
eyond the platform. After goods 
from that station had been put out & 
& reasonable time had elapsed, the 
guard, thinking that all passengers had 
alighted, gave the signal to start & 
the train moved on, with the result 
that supplant, who was then alighting 
from the side of the carrlage away 
from the platform & out of view of 
the train officials, fell & was injured : 
~—Held: there was no obligation upon 
the train officials to see that all pas- 
songers had actually alighted, & there 
was no evidence of neglgence.—MUNT 
cae Vo N.4 L. R. 1691; GL. Rh. 


p. Add “ reved. (1920), 48 O. L. R. 
386; 190. W.N. 221.” 


p {. Train stopping before reaching 
station—No duty to warn passengers. j— 
GRAND TRUNK Ry. Co. OF CANADA 0. 
Monrpsy, (1924) 1D. L. R. 450; [1924] 
e C. R. 101; 29 Can. Ry. Cas. 398.— 








Cemented 





as the entrance doors of a street car 
are open while the car is standing at 
& passenger landing place there is an 
implied invitation extended to in- 
tending passenger to enter the car, 
& it is the duty of the conductor in 
charge of the car to afford them a 
reasonable opportunity to do so in 
safety. He isa therefore negligent in 
giving the signa) to start the car before 
the entrance doors are closed & ail 
persons attempting to board the car 
are safely on.— WILSON vo. WINNIPEG 
ELECTRIO Ry. Co., (1922) 2 W. W. R. 
610; 68 D. L. R. 617.—CAN. 

si. —— —— Conductor not on plat- 
form.}—A tramway conductor, as the 
car was approaching a ‘stop if 


There being a drop of five 


even if in the 


Annotation :—Apld. Baker v. Longhurst & Sons, Ltd., 
[1933) 2 K. B. 461. 

571. Add. Annotation :—Distd. Sharpe v. Southern 
Ry., [1925] 2 K. B. 811. 

572. Add. Annotation :—Refd. Sharpe v. Southern 
Ry. (1925), 183 L. T. 698. 

573. Add. Annotation :—As to (1) Consd. Sharpe 
v. Southern Ry., [1925] 2 K. B. 311. 

578. Add. Annotation :—-Apld. Broome ¥v. Agar 
(1928), 188 L. T. 698. 

579a. S. P. WHITEHOUSE v. MIDLAND Ry. Co. 
(1866), 30 J. P. 760. 
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required ”’ station, went on to the top 
of tho car to change ‘the sacrevns whic 
showed tho destination of the car, 
having satisiied himself that there was 
no one who wished to board the car, 
& that an elderly woman inside the 
car, the only passenger, showed no 
sign of wishing to get off. The 
passenger, who thought she had given 
a signal to atop, stepped on to the 
footboard & was jolted off after the 
car had passed the station, & was 
injured :-—J/eld > no blame attached 
to the conductor, & the accident was 
due to the fault of the passenger.— 
GRAY v. GLASGOW CORPN., [1926] 8. C. 
067.—SCOT. 

5684 v. —--- Passenger thrown down.) 
—Held; there was negligence on the 
urt of defts,’ servants, deft. Hable 
n damegos.-—-GUILDAY v0. WINNIPEG 
Evrorrio Ry. Co., [1922] 3 W. W. R. 
498 P 70 D. L. R. 517.—CAN. 


684 vi. After stonping—-No in- 
vitation to alight.|--The stoppage of a 
tram-car a*. other than at an authorised 





stopping place is not in itself an in- 
vitation to passengers to leave the 
vehicle: & upon a tram-car_ 480 


stopping, a passenger alights at his 
own risk of injury from the restarting 
of the tram-car as well as from passing 
traffic.—KILPATRICK v. CHRISTCHURCH 
TRAMWAY Boarp, [1983] N. Z L. R. 
Supp. 170.—-N.Z. 

ti. Passenger stepping from moving 
car—Acci iooidable by exercise of 
reasonable care by carrier.|— GRIFFIN 
vw. CAPE BRETON KLEcCTRIO Oo. (1921), 
63 D. L. R. 251 ’ 65 N. Ss. R. 19.—CAN. 


tii, —— In contravention of bye- 
ee : oa contravention of an 
absolute atatutory provision precluded 
a claim for damages.— HILL v. GRAND 
TRUNK Ry. Co. (1922), 52 0. L. R. 
608.—CAN. 

u t.—— Whatis dangerous condition.) 
—E.LiuioTrr v. TORONTO TRANSPORTA- 
TION QOOMMIBSION, [1927] 1 D. L. R. 
259; $32 Can. tie Cas. 200; 59 
O. L. R. 609.—CA s 


so. Omnibus stopping al Hed (a pee) 
—When the place where the driver of 
a motor bus usually makes his stop te 
presently safe to his knowledge & 
available, it is negligence on his part 
to cause or invite pease ers to alight 
at a place which, his knowledge, is 
unsafe.—ROADHOURE vv. WINNIPEG 
Ezecrric Co., [1935] 2 W. W. R. 194; 
3D. L. R. 246; 43 B.C. R. 184; affd., 


Cases 582620. 


592. 


592a. poem aa 


597. 


598. 


698a. 


t 





Add. Annotation :—Follid. Schlarb v. London 
North Eastern Ry. Co., [1936] 1 All E. R. 








}—On a very foggy night 
pltf., having descended the staircase of a 
ry. station, was proceeding cautiously for- 
ward on the platform, when she fell over the 
edge. It was proved that on this particular 
night the lighting of the station was quite 
ineffective at this particular point, & the 
construction of the station was such that 
pltf. was without any indication of which 
way the platform was run. The foot of the 
staircase was within three yards of the edge 
of the platform, but the latter was marked 
by a white line painted along it. There was 
no guard rail :—Held: defts. were negligent 
& there was no evidence of contributory 
negligence on the part of pltf.—ScHLARB v. 
LONDON & NortH EASTERN Ry. Co., [1936] 
1 All E. R. 71; 80 Sol. Jo. 168. 


Add. Annotations :—Apprvd. & Apld. Letang 
». Ottawa Electric Ry., [1926] A. O. 725. 
Refd. Cutler v. United Dairies (London), 
Ltd., [1933] 2 K. B. 297. 


‘Add. Annotations :—Retd. Hillen v. I. C.-T. 


(Alkali), Ltd., [1934] 1 K. B. 455; Schlarb 
v. London & North Eastern Ry. Co., [1936] 
1 All E.R. 71. 





|—-Applt. met with an 
accident on resps.’ property by using some 
slippery steps giving convenient access to 
their tramline. She sued resps. for damages. 











598b. —— 


600. 
603. 
605. 


609. 


620. 





ENGLISH AND Emprre Dicest SUPPLEMENT. 


Resps. contended that applt. had been guilty 
of contributory negligence, & that the maxim 
‘* Volenti non fit injuria ’’ applied to prevent 
her from receiving compensation :—Held: 
unless resps., who had invited applt. to use 
the access & were bound to keep it reasonably 
safe, established that she understood the 
extent of the danger which she was incurring 
& that she resolved to undertake the risk, 
the defence of ‘‘ Volenti non fit injuria”’ 
failed.— LETANG v. OTTAWA ELzEcTrric Ry. 
Co., [1926] A. C. 725; 95 L. J. P. C. 153; 
135 L. T. 421; 42 T. L. R. 596, P. C. 
Whether escalator dangerous.]— 
ALEXANDER v. Oity & SourH LONDON Ry. 
Oo. (1928), 44 T. L. R. 450, D. CO. 

Add. Annotation :—Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 48 T. L. R. 494, 
Add. Annotation :—As to (8) Refd. Montreal 
City v. Watt & Scott (1922), 128 L. T. 147. 
Add. Annotations :—N.F. Oliver v. Birming- 
ham & Midland Motor Omnibus Co. (1932), 
48 T. L. R. 540. Refd. Nunan v. Southern 
Ry., [1923] 2 K. B. 708. 

Add. Annotations :—As to (1) Refd. Baker v. 
Longhurst & Sons, Ltd., [1933] 2 K. B. 461. 
Asto (2) Consd. Sharpe v. Southern Ry., [1925] 
2K. B. 31. 

Add. Annotations :—As to (1) Refd. Phillips 
v. Britannia Hygienic Laundry Co., [1923] 1 
K. B. 5389; McGowan v. Stott (1923), 99 
Il. J. K. 3B. 357, n.; Ryan v. Youngs, [1938] 
1 AE. R. 522. | 


f1936] S. O R. 147; 2D. L. R. 190. 
—O0A 


sq. Car starting before passenger 
clear, }-—Pltf., 75 years old, got his right 
hand caught in the rear door of a 
** one-man’’ street car when alighting 
from it, & was compelled to run 50 
or 60 yards with the car, thereby 
putting a severe strain upon his 
muscles, heart & arteries :—Held : 
although the motor-man saw his 
signal light go on, which was said to 
mean that the rear door had closed, 
yet since he did not look back or other- 
wise make certain that pltf. was clear 
of the car before it started he was 
negligent; & pltf. was ontitled to 
damages for his pain & suffering, past 
& prospective.—IFRASER ». WINNIPEG 
ELForric Co., [1936] 3 W. W. R. 6243 4 
D.L. R. 624.—-CAN. 

sr. Contributory negligence of pas- 
senger.}—In an action against the 
owners of a tramway system, brought 
by & woman passonger on one of their 
cars to recover damages in respect of 
ersonal injuries which she had sus- 

{ned in consequence of the alleged 
negligence of defenders’ servants, 
pursuer averred that, when the car was 
approaching at a slow speed, & ap- 
peared about to stop at, the stopping 
place where she intended to alight, 
she desconded the step below the rear 
platform, & that, while she was stand- 
ng with both feot on the step, waiting 
for the car to stop, the car was 
accelerated with a jerk which threw 
her off the step & caused ber injuries :— 
Held; pursuer, by voluntarily placing 
herself on the step of the moving car, 
had added a risk, which was not 
contemplated in the contract of car- 
as he between her & defenders, & 
which constituted contributory negli- 
gence on her part; action dismissed.— 
CALDWELL v. GLascow CorPN., [1936] 
8. O. 490.—SOCOT. . 

sw. Train stopping suddenly at plat- 
form—Passenger wating ta alight. }— 
Supplant was a enger by train. 
Before its arri at the station- 


platform which was her destination 
she rose from her seat. The train gave 
a& jolt. as it was stopping, & she was 
thrown off her balance in the carriage- 
aisle & injured. The evidence showed 
the jolt was not an unusual one :— 
Held; resp. could not be held re- 
sponsible for the injuries suffered by 
suppliant.—CHANDLER v. R., [1936] 
N. 4 L. R. 95; 12 N. 2. L. J. 232.-- 


PART V. SECT. 2, SUB-SECT. 6. 


586 ii. -}—Deft. co. gratuitously, 
& for her own convenience, carried 
plitf. some four hundred yards past a 
station, where she was allowed to 
alight. At this place the ground was 
not level, & a person living along the 
line had been permitted for his own 
convenience to lay down on the right 
of way a platform, one end of which 
rested on a plank. Pltf. descended 
safely to the platform, but in passing 
from it she fell & was injured, owing, 
as alleged, to some defoct in the con- 
dition of the plank supporting It :— 
Held: the co. was not Hable.-—BURKE 
v. BriTiss CoLUMBIA ELECTRIC Ry, 
Co., LTp. (1900), 7 B. C. R. 85.—CAN, 

592 ii. -———- -/—-Where a 
passenger, arriving at a station at 
night, walked along a platform, not 
intended but frequently used as a 
means of exit, but which was not in 
any way guarded &, after leaving the 
plattorm, fell into an excavation in 

e railway co.’s grounds & waa 
injured :—Held : the co. were Hiable.— 
OLDRIGHT v. GRAND TRUNE Ry. Co. 
Waiting room—Passage leading 
to ‘* Ladies T'otlel ’—-Unlighted & un- 
locked door opening on to stairs to 
basement.}—Plitf.’s wife entered a 
passage leading from a waiting room 
above the entrance to which were the 
words ‘* Ladies Toilet.”” The passage 
had three doors leading off it on the 
left. The first was apparently that 
of a private office, the second was 
marked ‘Ladies Toilet’? but wae 


8 











locked, & the third, a fow feet beyond, 
was standing open. There was no 
artificial light in the passage, & the 
daylight was waning. Plitf.’s wife 

ussod through the open doorway & 
mmediately fell down a flight of stairs 
into the basement below, was 
severely injured :—Held: the third 
doorway was a trap or concealed place 
of danger, & was a place to which pltf.’s 
wife might reasonably have bcen 
expected to go in the belicf, reasonably 
entertained, that she was entitled or 
invited to do so0.—KNOWLTON  v. 
Hypro ELECTRIC POWER COMMISSION 
OF ONTARIO, [1926] 1 D. L. R. 2173; 58 
O. L. R. 80.—CAN, 


sc. .J}—An unlocked 
& unlabelled door leading from a 
railway waiting room is not a trap, & 
@& woman who, thinking it to lead to a 
lavatory, enters & falls down unlighted 
steps & is injured, haa no right of 











action inst the railway co.— 
GRANT v. CANADIAN PACIFIC RAILWAY, 
[1936] 4 D. L. R. 380; 11 M. P. R. 
25.—C e 

sd. ———~ Doors leading from—Duty 


of carrier.}—The public cannot assume 
that access is allowed through all] the 
doors opening into or leading into or 
leading out of a waiting room. When 
the doors intended for public use are 
indicated, failure to put on the other 
doors notices that ingrees through 
peop: forbidden oo not ele 
negligence; on q@ contrary, © 
absence of any notice should put the 
public upon inquiry whether it should 
attempt to open these doors & to 

roceed further into a place where it 
has no business. But, even if failure 
to keep such doors locked may amount 
to naPlIGEnOe, the carrier 1 not be 
liable for an accident to & passenger 
where the cause of the accident was 
the passenger’s own want of caution in 

roceeding beyond such 8 door in the 
Bark & in a strange place.—CAaNaDIAN 
NATIONAL Ryrs. . v. Lepacsr, [1927]} 
3 D. L. e 1080 : {1927] Ss. C. R. 15.— 


625. Add. Annotation :—As to (2) Refd. Fosbroke- 
Hobbes v. Airwork, Ltd. & British American 
Air Services, Ltd., [1937] 1 All E. R. 108. 


629. Add. Annotation :—Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 

Running over defective line.}— 
In an action against a ry. co. for an injury 
to @ passenger, it is evidence of negligence in 
the conduct of the carrying, that the train 
was run over a rail known to have been 
defective & fractured, the jury considering 
that this was the cause of the accident.— 
Pym v. GREAT NORTHERN Ral. Co. (1861). 
2K. & F. 619; subsequent proceedings (1862), 
2B. &S. 7659; (1863), 4 B. & S. 396, Ex. Ch. 

Annotation :—Consd. Readhead v. Midland Rail. Co. (1867), 

L. R. 2 Q. B. 412. 

688. Add. Annotations :—Refd. Pratt v. Patrick, 
[1924] 1 K. B. 488; Halliwell v. Venables 
(1930), 99 L. J. K. B. 353. 


645. Add. Annotation :—Refd. Mersey Docks & 
Harbour Board v. Procter, [1923] A. C. 253. 


647. Add. Annotation :—Consd. Knott v. London 
County Counc.l, [1984] 1 K. B. 126. 


652. Add. Annotation :—Refd. Ruffy-Arnell, etc. 
Co. v. R., [1922] 1 K. B. 599. 


680. Add. Annotation :—Refd. Calico Printers’ 
atared Ltd. v. Barclays Bank (1931), 145 
T 


681a. ——— ——— Accident in booking-hall. }-- 
Rogers v. LONDON, MIDLAND & SCOTTISH 
Ry. Co. (1930), 46 T. L. R. 238; 74 Sol. Jo. 
123; 94 J. P. Jo. 155. 


683a. ——— Necessity for submissiozn ‘o Rates 
Tribunal of schedule for standard ceason 
tickets.]|—Re STANDARD CHARGES SCHEDLU LE. 
No. 1323a, post. 


683b. 
19 








631a. 








Act, * 8. 
LONDON MIDLAND & SCOTTISH 
(1927), 19 Ry. & Can. Tr. Cas. 216. 


684. Add. Annotations :—Consd. Fagan v. Green 
& Edwards (1925), 70 Sol. Jo. 185; Grein 
v. Imperial Airways, Ltd., [1936] 2 Aljl I. R. 
1258. Refd. Nunan v. Southern Ry., |1924] 
1 K. B. 223. 


685a. ——— Railway company— Whether applic- 
able—Action under Fatal Accidents Act, 
1846 (c. 93).}—Where a passenger by rail- 


84.] — SOUTHEND CORPN. v. 
Ry. Co. 


PART VY. SECT. 2, SUB-SECT. 10. a full-fure 


622 iii, ———- ——— ——.]— WATSON 

v. Pactrio Stages, Lrp. (1935), 5 | HoeVAxT & 

FLL. J. (Can.) 52.—CAN. Wee R. 473.--CAN. 
PART V. SECT. 2, SUB-SECT. 11. si. 











Se eeeernene aes i mmanicaaoecedd 


pi. .}~—The form of 
contract or shipping order used by a 
ry. oo. in connection’ with the transa- 
portation of live stock provided that 
an attendant should eres set the 
Shes but should not ve the 
travel free or at a rate less 
tian the ordinary fare, unleas be had 
signed the pos form of contract 
printed on the back of the shipping 
a which contained limitations as to 
claims for personal Injuries sustained 
while travelling 


of spec 


moving 


Season ticket rates—Continuation of— | 


agsenger & not «a trespasser 
& was entitled to recover damages.— | SCO 
GRAND TRUNK PACIFIO 

» {1924} 1 D. L. 


-}~When one entrusts 
himself or his property to another to bo 
{hat the traveller shall use onuluacy 
ha e traveller shall use oO ary rh & via G 
care in the transport, & in the absence Aliga h 
ial circumstances the fact that 
ae einai ris the father of the ee 
ificance.—KEY v. 


(te301 "3 DL. R. 327; 
2.—CAN. 


PART V. SECT. 2, SUB-SECT. 12. 
am. Passenger standing on platform of 


car. }—-A 
his seat dia tena car & 


Vol. VI0I.—Carriers. Cases 625—685b. 


way, who has agreed with the railwa 
that their liability for personal injury shall Bot 
exceed & certain sum, is killed by the negligence 
of the co.’s servants, the damages recoverable 
by his dependants in an action under the above 
Act are not limited to such agreed sum.— 
NUNAN v. SOUTHERN Ry. Co., [1924] 1 K. B. 
223; 93 L. J. K. B. 140; 130 L. T. 181; 40 
T. L. R. 21; 68 Sol. Jo. 189, C. A. 
Annotations : —Consd. Thompson v. L. M. & &. Ry. (1929), 
98L. J. K. B. 615, Apld. dene as ,erlal Airways, Ltd., 
1936] 2 All KH. R. 1258, >onton v. Southern 
Ry., [1931] 2 K. B. 103; asteens. Hobbes ». Airwork, 
Ltd. & British American Air Services, Ltd., [1937] 1 
All E. R. 108. 
685b. ———- ——— ——— Injury on journey by special 
train.|—Pltfi. was engaged as a workman 
by contractors to the Ministry of Health for 
the construction of a road near H., & the 
Ministry made with deft. railway co. arrange- 
ments for a special train to take pltf. & other 
men from C. to H., a distance of twenty-six 
miles. Pitf. received from his employers a 
voucher which was addressed to the booking 
clerk & which contained these words: ‘‘ On 
surrender of this voucher please supply the 
bearer with a return workman's ticket to H. 
by any ordinary workman’s train without 
payment: This voucher is only available 
y workman’s train.’”” The voucher, on 
presentation at the booking office, was ex- 
changed for a ticket. Oneside of the ticket had 
on it (inter alia) the words : ‘‘ See back. Work- 
men. Byspecial cheap train for the ‘ working 
classes.’’’ On the other side were (inter alia) 
the words: ‘ This ticket is issued subject to 
the bye-laws, rules & regujations of the Man- 
aging Committee,” & ‘ This ticket is issued 
subject to the conditions mentioned in the 
Managing Committee's Act (62 & 63 Vict. 
c. clxviii), & its use by the holder is to be 
taken as evidence of a special contract upon 
those conditions. The liability of the co. is 
limited to a surn not exceeding £100." The 
above-mentioned Act contained provisions 
as to the running of workmen’s trains on the 
pole ene railway within twenty miles of 
mdon, & limited the co.’s liability to £100, 
subject to certain conditions. Pltf. was 
injured by a collision between his train & 
another train. In an action for damages 
defts. admitted negligence, but contended 
that the issue of the ticket created a special 
contract between themselves & pitfi. whereby 





Se achmeteientediionsmtediaedinamned 





soon CORPN., {1921} S. C. 658.—~— 


R. 881; PART V. SECT. 3, SUB-SECT. 1. 
651 ffi. ——- Another route 
adopted—Litability for excess fare.|— 
A passenger after purchasing 4 ticket 
from Agra to M. via Aligarh & C. 
discovered that if he travelled beyond 
- he would reach bis 
destination more quickly than by the 
route indicated on the ticket, although 
he would be travelling by a longer 
route. He did travel accordingly & 
on arrival at M. he was made to pay 
excess fare. On suit for refund s— 
Held: Indian Railways Coaching 
Tariff, Me 64, applicd to a pussenger who 
was foun ravelling, either  in- 
tentionally or by mistake, by a route 
other than that indicated on the ticket. 





50. LR 


ger who leaves 


os of oes on to | & not to a passenger who had arrived 
the ry. co.’s servants :—Held: the fact | the platform, while the car is in motion, | at hie destin tons & the case was 
that the attondant had not paid any | is not o ty of contributo governed by r. 63 & the excess fare 
fare was due to the fact that the ry. | negligence sh e meet with an a wee justified. Be sar edipoci oF SATE 
co."s agent made no attempt to collect {| dent while a the ih atform, the uestion INDIA 
the tare, & the the ry. co. was responsible | depen —_ upon the par- MaNoHan (1928), I. re R. 51 All. Oo. _ 
for the omission : ; the attendant was | ticular —BUCHANAN v. | IND. 


9. 


Cases 685b—G05a. 


PART V. SECT. 8, SUB-SECT. 5. 


absence of any device to draw attention 


means to bring it to pursuer’s notice.— 

WILLIAMSON v. NORTH OF SOOTLAND, 

ETO. NAVIGATION 
.——§CO 


aotion by & passenger against a ry. co. 
to recover damages for persona! injury 
sustained by him while travelling on 
one of their trains, defenders main- 
es iene 
carriage, they were exemp m 
bility. When the 
pursuer was travell 
foe ” tioket, issu 
han the ordinary fare. 


their liability was limited to £100. The ct. found 
that pltf. must be taken to have been aware 
of the conditions indorsed on the back of the 
ticket. On the further question whether the 
terms of the contract applied to the particular 
journe os eld: although the ticket & the 
conditions on it had been drafted as applicable 
to a journey by a train coming under the co.’s 
private Act, & contained no reference to such 
& journey as plti.’3 by a special train to a 
destination beyond twenty miles from London, 
yet, in the case of a passenger in the position 
of pltf., the conditions were a plain intimation 
that one condition on which the contract was 
made was that the co.’s liability should be 
limited to £100, & pltf. could recover no more 
than that amount.—HEARN v. SOUTHERN Ry. 
Co. (1925), 41 T. L. R. 805, O. A. 


685c. Time limit for making claim.]— Pltf. was 


received by defts. under a contract to be 
carried in one of their steamships. The con- 
tract contained a clause that the shipowners 
should not be liable for loss, damage or delay 
to a passenger or his baggage arising from the 
act of God, or from causes of any kind beyond 
.the carrier’s control, even though the logs, 
damage or delay might have been caused 
the neglect or default of the shipoa ders’ 
servants. A subsequent clause provided that 
no claim under the contract should be enforce- 
able against the shipowners unless a written 
notice thereof was delivered to them within 
three days after the passenger should be 
landed from the steamer at the termination 
of her voyage. In the course of the voyage 
one of pltf.’3 hands was injured by reason of 
the negligence of defts.’ servants, but no 
written notice of any claim was given by pltf. 
within the time limited by the contract :— 
Held: (1) the clause relieving defts. from 
liability for the negligence of their servants 
was valid & enforceable, but applying the 
ejusdem generis rule, the clause did not absolve 
defts. from liability for pltf.’s injury ; (2) as 
Pee had failed to give any written notice of 

is claim within the time prescribed by the 
contract, he was not entitled to recover.— 
JONES v. OCEANIC StkAM NAVIGATION Co., 
[1924] 2 K. B. 730; 93 L. J. K. B. 1053; 132 
L. T. 207; 40 T. L. R. 847; 69 Sol. Jo. 106; 
16 Asp. M. L. C. 482. 


686a. Contract for voyage—Mistake as to nature of 


voyage—Ratification.]}—In Oct. 1933, pltt., 
a widow lady who since the death of her 
husband in 1929 had suffered from insomnia, 
- nervous disorder, & heart trouble, wished to 
go to sea for a pleasure cruise. She called at 





688. 


689. 


695. 


695a. 


bore on the front, in legible print, ** See 
on the back, also in legible 
print, ‘‘ This ticket is issued subject to 


fog 6) tie smualingsa Of the Groen print, «T 
view o e smaliness o 6 8 
which the condition was printed & the the General Notioes, 


Tables & Bills.” 


defts. had not taken reasonable 


Co., [1916] 8. ©. 


fare less than the 





eee 





-}—In an 


lesa admit 
there w 


under the contract of Nba 

- | ticke 
occasions, but de 
read had oonvey 


aocident occurred, 
ona“ pleasure 
at a fare leas 
The ticket | the oon 


printing 


when yr die 


Conditions in the co.’s current Time 
Defenders’ oc 
Time Tables contained a section h 
* General Notices, 
Oondition,”’ which included a Sraaition 
that the holder of a ticket issued at a 
ordinary fare should 
have no right of action against the co. 
in respect of injury, however caused. 
ted that he knew that 

on the back of his D. 
tak ‘Z r that he must have read 
rinted on the back of a similar 
on previous 
that what he 

to him :— 


nothing 
Held: the condition formed age of 
tract, in respect 


Regulations 
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the office of deft. co. & bought a ticket for 
@ voyage to Australia & back on defts.’ 
er O. She was under the impression 
that the voyage was to be a pleasure cruise 
& that she would have the benefit of the 
usual entertainments & shore excursions 
which are arranged on pleasure cruises, but 
in fact the voyage was an ordinary voyage 
in the regular mail & passenger service 
between England & Australia, She embarked 
on the O. in due course, & after the steamer 
had started she discovered that the voyage was 
pe leasure cruise & she asked the purser 
e arrangements for her to be put 
Cue & conveyed back to England. @ 
suggested that she should go ashore at 
Toulon & return home by train through 
France, but as he could not undertake that 
deft. co. would refund the money which 
pltf. had paid for her passage she decided to 
stay on board, & she accordingly travelled to 
Australia & back. She then brought this 
action for damages for breach of contract. 
She had paid to deft. co. £140 for the return 
ticket to Australia & had paid a further £60 
as a deposit to cover incidental expenses 
during the voyage, & she said that owing 
to the circumstances of the voyage her health 
had become worse & she had been put to 
trouble & expense at the ports of call :— 
Held: although originally the parties were 
not ad idem & there was no concluded con- 
tract, when plitf. made up her mind to remain 
on board for the voyage to Australia & back 
instead of returning to England from Toulon 
she elected to affirm the contract which deft. 
co. had in fact offered her, & as deft. co. had 
performed that contract the action failed.— 
MACMILLAN v. ORIENT STEAM NAVIGATION 
Co., Lrp. (1935), 40 Com. Cas. 182 


Add. Annotation :—Refd. Penton v. Southern 
Railway, [1931] 2 K. B. 103. 


Add. Annotations :—Distd. L’Estrange v. 
Graucob (F.), Ltd., [1934] 2 K. B. 394. Refd. 
Nunan v. Southern Ry. (1923), 130 L. T. 
131; Hearn v. Southern Ry. (1925), 41 
T. L. R. 306. 


Add. Annotations:—Consd. Thompson v. 

L. M. & S. Ry. (1929), 98 L. J. K. B. 615. 

Say Nunan v. Southern Ry. (1923), 180 
131. 


—— -—-- Conditions ascertainable by 
reference to time-table.]—Pltf., who could 
not read, had an excursion ticket taken for 
her by her niece on the face of which were 
printed the words: ‘' Excursion. For con- 








reference of the ticket to the conditions 
in defenders’ time tables was reasonable 
notice of their existence & terms, & 
further, as pursuer knew there was 
printing on the back of the ticket, & 
admitted that at some time he must 
have read the prin . be must be 
taken to have known that it referred 
to conditions. Defenders assoilzied.— 
Gray vo. L. & N. E. Ry. Co., [1930] 
8. C. 989.—SCOT. 
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TRUNK PactFtc Coast 8. Co. ¢v. 
Seta (1922), 63 8. 0. R. "361; 65 


what R. 614; [1922] 2 W. W. R. "820. 
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ditions see back’’; & on the back was a 
notice that the ticket was issued subject to 
the conditions in the deft. co.’s time-tables & 
excursion bills. On the excursion bills 
excursion tickets were stated to be issued 
subject to the conditions shown in the com- 
pany’s current time-tables. The time-tables, 
which could be obtained for sixpence each, 
stated: ‘‘ Excursion tickets ... are issued 
subject to the general regulations & to the 
condition that the holders... shall have 
no rights of action against the co. ... in 
respect of ... injury (fatal or otherwise)... 
however caused.” A special jury found that 
an accident to the pltf. on the journey 
covered by the excursion ticket was due to 
negligence on the part of deft. co. To pre- 
vent the case going back for a new trial, the 
jury were asked whether the deft. co. took 
reasonable steps to bring the conditions to 
the notice of pltf. & answered ‘ No,” & 
awarded damages. Argument was. then 
allowed whether the jury could so find, & it 
was held that as a matter of law when the 
ticket was accepted the contract was com- 
plete, & there:ore there was no evidence on 
which the jury «ould find as they did :—Held: 
(1) the fact that pltf. could not read did not 
alter the legal position; she was bound by 
the special contract made on the excursion 
ticket on the acceptance of the ticket ; & the 
indication of the special conditions by 
reference to the time-tables was sufficient 


notice of their existence & contents ; (2) the |. 


- question put to the jury for the sake of con- 
venience as to reasonable notice must be 
determined upon the law applicav.: to the 
conditions upon which the ticket was issued, & 
those conditions negatived the right of pltf. 
to recover damages.—THOMPSON v. LONDON, 
MIDLAND & SCOTTISH Ry. Co., [19380] 1 K. B. 
41; 98L. J. K. B. 615; 141 L. T. 382, CO. A. 

Annotations :—As to (1) Apld. Penton v. Southern Railway, 


(1931) 2 K. B. 103. Generally, Refd. Fosbroke-Hobbes ». 
Airwork, Ltd. & British American Air Services, Ltd., 


[1937] 1 All BE. R. 108. 
695b. Plaintiff unable to read.]—- 
THOMPSON v. LONDON, MIDLAND & ScorrisH 
Ry. Co., No. 695a, ante. 


695c. —-—- ——— Whether question of law or 
fact.J}—THOMPSON v. LONDON, MIDLAND & 
ScoTrisH Ry. Co., No. 695a, ante. 
.J—Defts., a railway co., 
issued to persons asking for tickets between 
certain hours of the day between certain 
stations return day tickets at a reduced rate, 
whether such rate was demanded or not. On 
the front of these tickets were the words, 
legibly & clearly printed in large letters, 
‘* For conditions see back,’ & on the back 
was printed a condition exonerating the co. 
from liability for injury to the holder of the 
ticket, however caused. Pltf. asked for 
‘* Waterloo return,’’ & was supplied with one 
of these tickets, which he accepted without 
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695d. 














PART V. SECT. 4. 


Negligence of issuing 
action a 


in England, & 





vanta :—Held 


Hanah co. to recover da in 

of pecuniary loss & also for 

solatium, pursuer averred that his son, delicti.—N 

while travelling as a passcarer on 

avhancedial railway from Lon pate 8. O. 259.—SCOT. 
half of a. 


Hae with the re 
pi Rear paella get oly W, 
y injured as a result of an 


7838a. 


accident to the train, which ocourred 
ttedly was caused 
by the negligence of defenders’ 
: the righte of the 
parties fell to be determined in accord- 
ance with the law of England, as the 
lex loct AFTALIN v. LO 
MIDLAND & ScOTTISH RY. Co., 


PART V. SECT. 6, SUB-SECT. 1. 
so. Pulling communication cord— 


Vol. VIIL—Carriers. Cases 695a—753a. 


objection. He was injured on the journey 
through the alleged negligence of defts.’ 
servants :—Held: in the absence of proof 
that pltf. actually knew of this condition, 
defts. must show that they had taken 
reasonable steps to bring it to his notice, but 
on the facts there was no evidence for a jury 
that they had not done s0.—PENTON v. 
SOUTHERN Ry., [1931] 2 K. B. 103; 100 
L. J. K. B. 228; 144 L. T. 614; 75 Sol. Jo. 
100. 

696. Add. Annotation :—Refd. Walpole v. Canadian 
Northern Ry., [1923] A. O. 113. 


701. Add. Annotation :—Refd. Symons v. Southern 
Ry. Co. (1935), 158 L. T. 98. 


703a. —— -}—METROPOLITAN Ry. Co. v. 
GREAT WESTERN Ry. Co. (1886), 3 T. L. R. 
118. 


704 Add. Annotations :—Refd. Paterson Zochonis 
v. Elder eae are [1923] 1 K. B. 420; 
Pratt v. Patrick, (1924] 1 K. B. 438. 


728. Add. Annotations :--Refd. Flint v. Lovell, 
[1935] 1 K. B. 354; Ley wv. Hamilton (1934), 
151 L. T. 360. 


7124. Add. Annotations :—-As to (1) Consd. Smith v. 
Schilling, [1928] 1 K. B. 429. Refd. Ley v. 
Hamilton (1934), 151 L. T. 360; Mechanical 
& General Inventions Co. v. Austin & Austin 
Motor Co., [1935] A. C. 346, 


725. Add. Annotation :-—Refd. Baker v. Dalgleish 
Steam Shipping Co. (1921), 126 L. T. 482. 


733. Add. Annotations :~---Folld. Waynes v. Davey 
(1937), 25 Ry. & Can. Tr. Cas. 294. Apld. 
London, Midland & Scottish Ry. Co. v. 
CGireaver, [1937] 1 K. B. 367. 


———.]—A. passenger who travels 
upon a railway without paying his own fare 
but by producing the return half of a non- 
transferable return tickct issued to another 
person is guilty of the offence of travelling 
without having previously paid his fare & 
with intent to avoid payment thereof, 
though he did not know that the ticket was 
non-transferable & would not have used it if 
ne had known.---HAYNES ». DAVEY (1937), 
25 Ry. & Can. Tr. Cas. 204. 


Transfer of non-transferable 
ticket.}—-K. purchased for 18. an excursion 
return ticket, which was not transferable. 
The ordinary single fare for the same journey 
was 23s. On arrival at his destination K. 
handed to G. the return half of his excursion 
ticket which G. intended to use to avoid 
payment of his fare. Informations were pre- 
ferred against K. & G., under the bye-law 
set out below, charging them respectively 
with having unlawfully transferred & un- 
lawfully received a partly used ticket. The 
bye-law provided: ‘‘ No person shall... 
transfer or receive any partly-used ticket 
.. . to or from any other person with intent 


ae 
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——e 


| Defences—Comparlment ee 
A railway passenger who pulls the 
emergency chain because he finds the 
compartment crowded beyond the 
prescribed limit commits no offence 
under Indian Railways Act, 1890, 
8. 108, merely because he does so for 
the additiona] reason of obtaining the 
names of certain passengers who used 
abusive language towards : 
EMPEROR v. POPATLAL BHAICHANL 
(1929), I. L. R. 54 Bom. 326.—IND. 


sere 


NDON, 
[1933] 


oes 


ll 


Cases 768a-—S827a. 


756. 


759. 


764. 
765. 


784. 
786. 
787. 
792. 
795. 
796. 
799. 
800. 


en any pee shall use the same for the 

urpose of travelling ... on the ry., unless 
the he ticket shall at the time of issuing ‘thereof 
purport to be transferable.’’ The magistrate 
dismissed the informations on the ground 
that, as the bye-law was framed to cover 
cases where there was no fraudulent intent, 
it was void & ultra vires as being repugnant to 
the general principles of law :—Held: inas- 
much as the purpose of the bye-law was to 
pee transactions which must in general 


e fraudulent, the bye-law was a valid one.—. 


LONDON, Mipuanp & ScorTisH Ry. Co. v. 
GREAVER, [1936] 3 All BE. R. 333; 155 L. T. 
5385; 100 J. P. 611; 58 T. L. R. 75; 80 Sol. 
Jo. 878, D. O. 


Add. Annotation :—Consd. London Passenger 
Transport Board v. Summer (1935), 154 L. T. 
108. 
Add. Annotation :—Consd. London, Midland 
& Scottish Ry. Co. v. Greaver, [1937] 1 K. B. 
367. 


Add. Annotation :—Refd. Poland v. Parr, 
[1927] 1 K. B. 236. 
Add. Annotation :—Refd. Poland v. Parr, 


[1927] 1 K. B. 236. 


781a. 
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775. Add. Annotations :—Refd. Percy v. Glasgow 


Corpn., [1922] 2 ve ae 299; Fisher v. Oldham 
Corpn.., {1930} 2 K. B. 364 ; Re Carroll, 
[1981}) 1K. B. 317. 


776. Add. Annotation :—Refd. Davies v. Shanly 


(M. W.) (Park Chairs No. 1), Ltd. (1936), 
81 Sol. Jo. 59. 


717. Add, Annotation :—Refd. Percy v. Glasgow 


Corpn., {1922] 2 A. C. 299. 


—-— ——.]—Where a passenger on a 
tramcar makes a sufficient & proper tender 
of his fare & the conductor mistakenly 
refuses to accept it & has him arrested under 
a bye-law, which authorises the conductor, 
if a passenger’s name or residence is unknown 
to him, to have the passenger arrested for 
evading payment, the conductor’s employers 
are liable for the act of the conductor, whether 
he was or was not aware of the name & 
residence of the passenger, inasmuch as the 
conductor’s act, although done mistakenly, 
is an act within the scope of his employ- 
ment.—PERCY v. GLASGOW CORPN., [1922] 
2A. O. 299; 91 L. J. P. C. 187; 127 L. T. 
501; 86 J. P. 201; 38 T. L. R. 722; 66 
Sol. Jo. 555; 20 L. G. R. 605. 





Part VI.-—Carriage of Passengers’ Luggage. 


Add. Annotation :—As to (1) Refd. Buckland 
v. R. (1933), 102 L. J. K. B. 404. 

Add. Annotation :—As to (1) Consd. Buck- 
land v. R. (1933), 102 L. J. K. B. 404. 

Add. Annotation :—As to (1) Consd. Buck- 
land v. R. (1938), 102 L. J. K. B. 404. 

Add. Annotation :—Consd. Buckland v. R. 
(1933), 102 L. J. K. B. 404. 

Add. Annotation :—Refd. Buckland v. R. 
(1933), 102 L. J. K. B. 404. 

Add. Annotation :-—Consd. Buckland wv. R. 
(1933), 102 L. J. K. B. 404. 

Add. Annotation :—Refd. Buckland v. R. 
(1933), 102 L. J. K. B. 404. 

Add. Annotation :—Refd. Buckland v. R. 
(1933), 102 L. J. K. B. 404. 


804a. Luggage put in luggage van—By order of 


811. 


official.|—-EHINGER v. SOUTH-EASTERN & 
CHATHAM Ry. Co. & PULLMAN CAR Co., LTp., 
No. 85la, post. 


Add. Annotations :—As to (1) Refd. Elder, 


Dempster v. Paterson, Zochonis. Griffiths 


rere oA te aepe yr RT RET 


ductor— Request unreasonable—Carrier 


liable 


EtEcTRIO Ry. Co. (1921), 70 D. L. Ra 


738 ; 


gi. —— —— Removal exposing pas 
génies to danger—Carrier liable. — 
Hows v. NraGaRa St. ra as & 
TORONTO ee Eg (1925) 2 D. L. R. 


ee aeoen } Pitt. & her ist "arrived at 
209 reveg. (10e siis 414 D. L. R. 339; 55 en. er 6 or 


m i. ah hea 
senger to 
Howe v. NiagaRa ST. CaTHARINES 
TORONTO Ry, Ee [1096) 2D. L. 
1163; 30 cant 
202.- -CAN 








Refusal re obey con- oi, 
steamer 
le.}--RAINES v. BRITISH COLUMBIA 


30 B. O. R. 340.—CAN. 


with passenger— 


by the 6.10 p.m. 
aah tye liable, }-— 


Caa. 95 ; 66 0. Le B 


PART VI. SECT. 3, SUB-SECT. 1. 


Sent back 
arrival a 
Carrier Kable. )—-SMITH 

Oo. (1922), 68 D. L. R. 488.— CAN. 


PART VI. SECT. 8, SUB-SECT. 2, | 2°° 


806 i. Aber Whee: Comoe 


partment 
thegpted rae Hable | had disap 
door | p 


uston Station of defts.’ railway 

shortly after 5 p.m. in order to travel 

train to H. ose 
luggage included two dressing 

wen age tn irected a porter He put atin 

mee they had ed 

carried out these 


ection: ob ee pitf.’s dreasing | IR. 


Lewis Steam Navigation Co. v. Paterson, 
Zochonis, [1924] A. OC. 522; Pratt v. Patrick, 
[1924] 1 K. RB. 188, eee v. Venables 
(1930), 99 L. J. K. B. 


813. Add. Annotation ae Elder, Dempster v. 


Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [1924 ] 
A. C. 622. 


816. Add. Annotation :—As to (2) Refd. Buckland 


v. R. (1933), 102 L. J. K. B. 404. 


823. Add. Annotation :—As to (3) Folld. Vosper v. 


G. W. Ry. (1927), 187 L. T. 520. 


827a. Luggage put in compartment by porter— 


Passenger travelling in another compart- 
ment.] — Pltf., who had a _ third - class 
ticket, got a porter to put his suit-case in a 
first-class compartment & travelled in 
another part of the train, third class, with 
some friends whom he found on the train. 
At the end of the journey pltf.’s suit-case 
could not be found. In an action against 
the railway co. for its value :—Held: as the 
railway had failed to discharge the onus 


case on the rack of a corridor cares: 
which was about the middle gon © 
train. As the porter left, pltf. lifted 
down her case & placed it on the seat. 
Having removed a book therefrom, the 
two ladies left ee without 
clos the door, & | proceeded 
on the platform about One 
end of the train. Sten their return 
seven minutes later aS ’s dressing case 
peared :—Held: the onus aoe 


relurning 
nation— 
Union 8.8. 


negligence on the part of the r 
lay a the co. Pitf., by leaving her 
g@ case unprotected ina 


age 

with the door open, was not “cailty of 

such negligence as would exonerate the 

oes A las were, eocoreine. nee for 
e loss. 


reserv —CARR v DLAND 
& SooTtTisu Ry. Oo. OD NUL I. 94.— 


829. 
830. 


831. 


8338a. S. P. HARRISON v. GREAT WESTERN Ry. Co. 


851a. 


of proving that the airs A the hand luggage 


arose by reason of t mesusence of the 
assenger, pltf. was outitle to recover.— 
OSPER v. GREAT WESTERN Ry. Co., [1928] 


1K. B.340; 97 L.J.K.B.51; 137 L. T. 520; 
43 T. L. R. 738; 71 Sol. Jo. 605, D. C. 


Add. Annotation :—As to (2) Refd. Buckland 
v. R. (1933), 102 L. J. K. B. 404. 


Add. Annotations :—As to (1) Refd. Ehinger 
v. S. E. & O. Ry. & Pullman Car Co. (1922), 
38 T. L. R. 678, Vosper v. G. W. Ry. (1927), 
187 L. T. 520. As to (2) Refd. Ehinger v. 
S. E. & C. Ry. & Pullman Car Co. (1922), 38 
T. L. R. 878. As to (3) Consd. Ehinger v. 
S. E. & C. Ry. & Pullman Car Co. (1922), 38 
T. L. R. 678. 


Add. Annotation :—Generally, Refd. Vosper 
v.G. W. Ry. (1927), 137 L. T. 520, 


(1875), 39 J. P. 312. 


-|—Pitf., who was a pas- 
senger with a ticket from Paris to London 
via Dover, & thence by the railway of deft. 
railway co., took an additional ticket from 
the second dcfts., the Pullman Car Co., for 
a Pullman car forming part of the train 
between Dover & London. The Pullman car 
ticket stated that the Pullman Car Co. 
accepted no liability for passengers’ luggage, 
& that co. did all that was reasonably 
neccessary to bring this condition to pltf.’s 
notice. At Dover pltf. took a seat in the 
Pullman car, but an official refused to allow 
her to take her suit-case with her & directed 
a porter to put it in the luggage vestibule 
at the end of the car. There was no evidence 
in whose employment the official wea. or as 
to the exact relationship between thc twa 
deft. cos. On the arrival of the train in 
London the luggage was unloaded by the 
Pullman car officials, but pltf.’s suit-case 
could not be found. In an action against 
both cos. :—Held : asarailway co. contracted 
as insurers of passengers’ luggage except 
where the loss was caused by the passenger’s 
own default, the railway co. were liable, but 
as there was no evidence that lack of care, 
if any, by the Pullman Car Co.’s officials in 
unloading had contributed to the loss, the 
Pullman Car Co. were not liable.—EHINGER 
vy. SoUTH-EasTERN & CHATHAM Ry. Co. & | 





eater eS 





ree center yen Se ef yee ss Sth Sty ss es 


851b. —— 


Vol. Vi.—Carriers. Cases 827a—866. 


PULLMAN Car Oo., Lap. (1922), 88 T. L. R. 
678; 66 Sol. Jo. 633. 

|—A special contract, 
entered into between a shipowner & a 
passenger by sea, contained a provision that 
the shipowner would not be answerable for 
loss of baggage ‘“‘under any circumstances 
whatsoever ’:—Held: such a stipulation 
covered the case of wilful default & mis- 
feasance by the shipowner’s servants.— 
TAUBMAN v, PAacivic STEAM NAVIGATION Oo. 
(1872), 26 L. T. 704; 1 Asp. M. L. O. 336. 








nnotations :—Consd. Price ». Union Lighter ee a Ae 
an3 L. J. K. B. 222; Travers v. Cooper, (1915) 
Refd. The Pearlmoor, (1904) P. 286. 

Add. Annotation :—Generally, Refd. Albe- 


852. 
853. 


854. 


855. 


857. 


858. 


863. 


866. 


marle Supply Oo. v. Hind, [1928] 1K. B. 307. 


Add. Annotation :—Apld. Thompson v, L. M. 
& S. Ry. (1929), 98 L. J. K. B. 615. 


Add. Annotation :—As to (1) Refd. Grein v. 
Imperial Airways, Ltd., [1936] 2 All I. R. 
1258. 


Add. Annotation :—-As to (1) Refd. Penton v. 
Southern Railway, [1931] 2 K. B. 108. 


Add. Annotation :~-As to (1) Refd. Brown v. 
Harrison, Hourani v. Same (1927), 137 L. T. 
549. 


Add. Annotations :--Consd. Werner v. Det 
Bergenske Dampskibsselschaft (1926), 134 
L. T. 573. Refd. kider, Dempster v. Pater- 
son, Zochonis, Griffiths Lewis Steam Naviga- 
on Oo. v. Paterson, Zochonis, [1924] A. C. 
522. 


Add. Annotations :—Refd. L. & N. W. Ry. 
v. Neilson, (1922] 2 A. ©. 263; Nunan v. 
Southern Ry., [1923] 2 K. B. 703; Buerger 
v. Cunard S.S. Co., [1925] 2 K. B. 646; The 
Refrigerant, [1925) P. 180; JL M. F. 
Humphrey, Ltd. v. Baxter, Hoare & Co. 
(1933), 149 L. T. 6038; Danneberg v. White 
Sea Timber Trust, Ltd. (1035), 154 L. T. 25; 
Ashby v. Tolhurst, [1037] 2 K. B. 242. 

Add. Annotations :—Consd. Ehinger v. 8S. E. 
& C. Ry. & Pullman Car Co. (1922), 38 
T. L. R. 678. Apld. Hearn v. Southern Ry. 
(1925),41 T.1..R. 305. Consd. Thompson v. 
L. M. & S. Ry. (1929), 08 L. J. K. B. 615. 
Apld. L’ strange v. Graucob (F.), Ltd., [1934] 
2 K.B.394. Refd. Nunan v. Southern Kys., 
[1923] 2 K. B. 703. - 


At RE tenn ttm! ty aT teat tt A ASTER, RARER 


PART VI. SECT. 7. 

sp. Luggage left with porter—Pas- 
senger ing for car.}|—-A passenger 
arrived by en at a railway station 
with apt Ae e in the van & 
lighter articles accompanying her in 
the compartment. All the luggage was 
taken on a barrow by a porter to a 
cab-stand in oor ag oa where se 
nger expec me y 
ends with a car. Falling to find 
them, she went to telephone to them, 
leaving the in charge of the 
porter along with her two young 
children. In her absence the porter 
left the | unattended, & a thief 
having go of the children by a 
device, ee the lighter spy el 4A | Co 
an action y Shiae “the ae © 
railway co. co. Was 


liable, in respect that 1 liability as 
carrier of passengers’ gage lasted 
until the parte hl using ue diligence, 
had been afforded a_ reasonable 
opportunity of tuking delivery of the 
luggage; & here it was not proved 
that the passenger had failed to 


exercise due ence. Fa ce v. 
aoe 8. Ry. Co., [1930] 8. C. 822.— 


PART VI. SECT. 8, SUB-SECT. 4. 


di. Special contract.}—Held : it 
was a valid answer to pitf.’s action 
that she had assented to be bound by 
the contract relleving the carrier from 
mer .—FENNELL vt. MONTREAL S.S, 

76), 6 Nid. L. R. 124.—NFLD. 


——'—— Construction.}— 





dil. 
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Dixon v. RICHELILO NAVIGATION Co. 
(1889), 18 S. CO. R. 704.—CAN. 





ei. —— )—lield: pltf. was 
bound aS ane conditions.— OOD wv. 
ALLAN (188 ey N. is wo 8 de 
477: affd. (1882), 15 N. 8S. Rh. 
R. & GQ.) 211.—CAN. 

855 iii. —— Inexperienced 





traveller.J-—Held: pitf., a woman of 
scant education & unaccustomed to 
travol, was entitled to recover from 
deft. co. notwithstanding a clause on 
ber ticket limiting defts.’ ability, 
as the clause had beon waived, & there 
was # special contract.—"TOLERTON v. 


CUNARD 8.8. . (1924) 3 D. L. R. 
355; 2 W. wr H. 927; 33 B.C. R. 
551.—OCAN. 


15* 


Cases 885-—930. 


885. 


890. 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


Part VIl—Carriage of Animals. 


aoe Annotation :—Refd. G. N. Ry. v. 


KE. ie ais ald & Depository, [1923] 2 
x. B. 
Add. Annotation :—Refd. G. N. Ry. v. 


L. E. P. Transport & Depository, [1922] 
2K. B. 742. 


893. Add. Annotation :—Refd. G. 


N. 
L. E. P. Transport & Depository, By 903] 
2 K. B. 742. 


Part Vill—Carriage of Explosives and Dangerous Goods. 


804. 
895. 


896. 


905. 


910. 


A TT CC ET CLT LET ATO lt CID yet myn hn ns ST i i A 5 pe Ae Ar SSSnenstne ~2/shene nna nP RENA RS F —A Er 


PART VIL. W. W. R. 616.— CAN. 


Add. Annotation :—Refd. McAlister (or Dono- 
ghue) v. Stevenson (1982), 48 T. L. R. 494. 
Add. Annotations :—Consd. G. N. Ry. v. 
L. E. P. Transport & Depository, 1922} 
2 K. B. 742; McAlister (or Donoghue) v. 
Stevenson (1932), 48 T. L. R. 494. 
Add. Annotations :—-As to (1) Consd. G. N. 
Ry. v. L. E. P. Transport & per ae 
ees B. 742. As io (2) Folld.G. N. R 

. L. E. P. Transport & Depository, 1923] 


Soc. 


2K. B. 742. <As to (3) Refd. Transoceanica 
Italiana di Navigazione v. Shipton, 
[1923] 1 K. B. 31. 


896a. ———.]—GREAT NORTHERN Ry. Co. v. L. E. P. 


TRANSPORT & DEPOSITORY, Lrp., No. 234a, 
ante. 


896b. Goods unfit to travel—Liability of sender. ]— 


SOUTHERN Ry. Co. v. Boots PuRE DRuvG Co., 
Lrp. (1935), 79 Sol. Jo. 109. 


Part IX.—Measure of Damages. 


Add. Annotations :—Consd. Simon v. Pawson 
& Leafs, Ltd. (1932), 1:8 L. T. 154. Refd. 
Patrick v. Russo-British Grain Export Co., 
[1827] 2 K. B. 685; The Edison, [1932] P 
52; The Arpad (1934), 50 T. L. R. 505. 


Add. Annotations :—Consd. Patrick v. Russo- 
British Grain Export Co., [1927] 2 K. B. 535. 
Apld. Re Hall & Pim’s Arbitration (1928), 139 
L. T. 60; Banco de Portugal v. Waterlow 
& Sons, Ltd. (1932), 48 T. L. R. 404; The 
Edison, [1932]P.52. Consd. Simon v. Pawson 
& Leafs, Ltd. (1932), 148 L. T. 154; The 
Arpad (1934), 50 T. L. R. 505. Apld. Vaile 
Bros. v. Hobson, Ltd. (1983), 149 L. 'T. 283. 
Refd. Pinnock v. Lewis & Peat, [1923] 1 
KX. B. 690; Riley v. Brown (1929), 98 L. J. 
K. B. 739; Herbert Clayton & Jack Waller, 
Ltd. v. Oliver, [1930] A. C. 209; Dobell 
(C. G.) & Co. v. Barber & Garratt (1930), 
47 T. L. R. 66; British Russian Gazette & 
Trade Outlook, Ltd. v. Associated News- 
papers, Ltd., Talbot v. Associated News- 
papers, Ltd., {1933] 2 K. B. 616; Flint 
v. Lovell, [1935] 1 K. B. 354; Haynes v. 


SECT. 1, SUB-SECT. 2. 








912. 


914. 


918. 


924. 


930. 


Harwood, [1935] 1 K. B. 146; Millar’s 
Machinery Co., Ltd. v. Way (Navid) & Son 
(1935), 40 Com. Cas. 204; Archie Parnell & 
Alfred Zeitlin, Jtd. v. Theatre Royal (Drury 
Lane), Ltd. (1936), 80 Sol. Jo. 284 ; Domine 
v. Grimsdall, [1937] 2 All BE. R. 119. 


Add. Annotation :-—Refd. The Arpad (1934), 
50 T. L. R. 505. 


Add. Annotations :—Consd. The Edison, [1932] 
P. 52. Refd. The Arpad (1934), 50 T. L. QR. 
505. 

Add. Annotations :—As to (1) Consd. The 
Edison, [1932] P. 52; Simon v. Pawson & 
Leafs, Ltd. (1932), 148 L. T. 154; The 
Arpad (1934), 50 T. L. R. 505. Refd. 
Patrick v. Russo-British Grain Expert Co., 
[1927] 2 K. B. 536. 


Add. Annotation :—Consd. The Arpad (1934), 
50 T. L. R. 505. 
Add. Annotation :—Refd. Aronson. v. Molga 


Holzindustrie A. es Leningrad (1927), 39 
Com. Cas. 276. 





between the parties as to each car was 
as to the quantity (a) shipped, (0) de- 


sb. To deliver promptly.J—AVERY v. wi, —— Animale dying of arsenic 
CANADIAN, Pactrio RAILWAY (1029), J poisoning.}— Action against deft. ry. Tie at destination, (c) loss in soe 
cai connecting the cause injury with | was to blame for the loss. it he cars 
PART VII. SECT. 3. avy alleged negligence, & the cause of | Were all shipped under the un orm bill 
the damage was purely a matter of of lading for bulk grain :—Hel after 
a i. No evidence as to cause of | gpeculation.—TURNER v. CaNabDiIan | reviewing the method of eciching & 
ss.J—In an action for d es for ACIFIO Ry. Co., (1922) 2 W. W. R. | Dilling the grain, it was not to be 
es losa of three horses which died | 858: 66 D. L. R. 31.—CAN. assumed on that account that the 
while in t on deft.’s railway under bi. vu ae written notice of | Stain was not carefully wei hed or 
a contraet known as “ Live Stook— | o)3 : Ke foe dele that the ry. was charged with any 
Special aby the Boa pping order,” wii: W ite age pe ee To 6 -J— worthwhile quantity as having be en 
prove y the of Railwa pu o any car which was not actually 
Conn for Canada :—Held ; there sy. We PaciFIO RY. Co. “"R. (iper} ut into it, & the bills of lading largely 


being ae no evidence 


actual cause of the deaths, the facts 


disclosed pointed to the conclusion 
that something beyond the control 
of wettie rather than any fault on its 


Paeret 


tract 
OaANADIAN NATIONAL Rys., (1983) 3 


901 v. 





was the cause of the loss, &, 
ore, under the terms of the oon- 


cars 0 
deft. was not liable.—Barnr ; 


‘elevators on 
at private 


W. W. BR. 788; 68D. L. 


PART IX. SECT. 1. 


.}—Action against a ry 
co. for eleee: cnonene in thirty-seven 
f loaded in 
rivate sidings & delivered 
dings. The real dispute 
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ost their value as prima facie evidence 
of quantities, & accordance with 
the real intention of the parties, should 
be considered rather as evidence only 
of approximate quantities shipped.— 
GRAIN CLAIMS pg Lrpo. & 
bulk from | FEDERAL GRAIN CaNADIAN 

PaorFic Ry. Go. rage) 2 W. W.R.17;3 
2D.L. R. 558 CAN. 


955. 


957. 


958. 


960. 


967. 


973a. 


076a. 


Part X.—Statutory Control 


954a. Side entrance to—Refusel to re-open.]—In 


deciding an application for the provision of 
reasonable facilities under 1854 Act, s. 2, & 
of reasonable facilities & conveniences under 
1921 Act, s. 16 (1), the ct. must be satisfied 
that in refusing such facilities & conveniences 
the railway co. are acting without due regard 
to thé proper discharge of their obligations, 
& the facility or convenience asked for will 
not be ordered where it is only for the benefit 
of a special class of persons who form a small 
proportion of the travelling public. Where 
it is sought to restore a former convenience 
& conditions have changed, there is nothing 
in the fact that it was afforded before, & the 
question will be decided on its merits. 

Therefore where an application was made 
for an order for the re-opening of a sub- 
sidiary side entrance to the station of the 
Midland Ry. Co. at N. which had been closed 
in pursuance of a general policy of ‘‘ closed ”’ 
stations adopted by the co., & it was shown 
that only 16 p-r cent. of the passengers using 
the station, wh» were mainly season & weekly 
ticket holders, would be likely to use such 
entrance, & that no general public incon- 
venience existed, the ct. refused to make any 
order.—NOTTINGHAM CORPN. v. MIDLAND 
Ry. Co. (1922), 128 L. T. 539; 67 Sol. Jo. 
404; 21 L. G. R. 71; 17 Ry. & Can. Tr. 
Cas. 72. 


Add. Annotation: —Consd. Nottingham 
Corpn. v. Mid. Ry. (1922), 128 L. T. 529, 


Add. Annotation :—As to (1) Consd. Winsford 
Urban District Council v. Cheshire Lines 


Committee (1931), 21 Ry. & Can. Tr. Cas. 10. | 


— 


Add. Annotation :—As to (3) Consd. Notting: | 


ham Corpn. v. Mid. Ry. (1922), 128 L. T. 639. 


Add. Annotations :—Consd. British Trawlers’ 
Federation, Ltd. v. London & North Eastern 
Ry. Co., [1933] 2 K. B. 14; Winsford Urban 
District Council v. Cheshire Lines Committee 
(1931), 21 Ry. & Can. Tr. Cas. 10. Refd. 
Bournemouth-Swanage Motor Road & Ferry 
Co. v. Harvey & Sons, [1930] A. C. 549. 


Add. Annotation :—As to (1) Distd. London 
& North Eastern Ry. Co. v. British Trawlers 
Fedcration, Ltd., [1934] A. C. 279. 


Over land of third party—Not ordered.] 
—Held: a railway co. cannot be ordered to 
work a siding which trespasses on the land 
of a third party.—-STOKES v. LONDON, MID- 
LAND & ScoTrisH Ry. Co. (1932), 21 Ry. & 
Can. Tr. Cas. 30. 


Refusal to accept privately owned 








wagons.|— Where a railway co. is always ready | 


to provide an adequate supply of wagons for 
the conveyance of coal from stations on their 
ee their refusal of an application that 
they should accept privately owned wagons 
does not constitute a refusal to afford reason- 
able facilities for the receiving, forwarding, & 
delivery of traffic on their railway, or the 
subjection of appcts., or of the traffic in 


977a. 


. 980. 


991a. 
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of Carriers’ Business. 


which they are interested, to undue or un- 
reasonable prejudice or disad vantage.—-CHAR- 
RINGTON, GARDNER, LOCKETT & Co., Lp. v. 
SOUTHERN Ry. Co. (1926), 42 T. L. R. 758; 
19 Ry. & Can. Tr. Cas. 1. 


——— Transference to different station. ]— 
(1) A railway co., as part of a comprehensive 
scheme for reorganising a goods station, 
necessitated by a great increase in the traffic 
there, proposed to transfer a coal depot 
which had existed there for fifty years to 
another station a mile & a half distant :— 
Held: though the coal merchants who used 
the depot might thereby be greatly incon- 
venienced, yet the proposed scheme was in 
the public interest; & the consequent with- 
drawal of facilities long enjoyed by the coal 
merchants was justified by the change of 
circumstances, & by the substitution of new 
facilities equally good, & was therefore not a 
denial of reasonable facilities under the 
Railway & Canal Traffic Act, 1854. 

(2) Qu. : whether facilities for storing coal 
at a station are facilities for receiving & 
delivering coal traflic under the Traflic Acts.-— 
LUTON, DUNSTABLE & District CoAL MEr- 
CHANTS’ Assocn. v. LONDON, MIDLAND & 
Scorrisi Ry. Co. (1957), 26 Ry. & Can. Tr. 
Cas. 98. 


Add. Annotation :---As to (1) Consd. Charring- 
ton, Gardner, Lockett v. Southern Ky. (19286), 
42 T. L. R. 768. 


Jurisdiction of Commissioners. ]—By 
rule 62 of the Railway & Canal Commission 
Rules any application to rescind an order 
of the Comrs. must be made within twenty- 
eight days aftor the said order has been com- 
municated to the parties unless the Comrs. 
think fit to enlarge the time. In 1931 the 
Comrs. allowed an application to be made 
to rescind an order made in 189]. In 1891 
the Comrs. ordered a railway co. to afford 
reasonable facilities for passenger traffic on 
a branch line which had been closed to 
passenger traffic. The railway co. complied 
with the order. Ina later case betwecn other 
parties it was held by the Ct. of Appeal that 
the Comrs. had no jurisdiction to make the 
order of 1891. In 1930 the railway co. again 
closed the line to passenger traflic. On an 
application by the urban council of the dis- 
trict for an order compelling the railway 
co. to obey the order of 1891, & on a motion 
by the railway co. to rescind the order of 
1891 :—Held: the order of 1891, having 
been made without jurisdiction, must be 
rescinded. A facility which involves the 
railway co. which affords it in a loss is 
not reasonable.—WINSFORD URBAN  DIs- 
TRICT COUNCIL v. CHESHIRE LINES COMMITTEE 
(1931), 21 Ry. & Can. Tr. Cas. 10. 





1010a. ——~— To continue former facilities—Pending 


PART X. 


deci 


For cases 
Pp. 254-256, 875-378. 


decision as to rights of parties.|—Upon an 
application for an interlocutory injunction 
ordering that certain former facilities for 
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ded by the Board of Railway Commissioners for Canada, see, generally, RAILways, Vol, EXXVIII., 
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receiving & running through passenger 
coaches should be continued pending a 
decision aa to the rights of the parties :— 
Held: this not being an application to 
restrain a threatened act, regard should be 
made to the balance of convenience, & upon 
the facts, no interlocutory order should be 
made.—-GREAT CENTRAL Ry. Co. v. LONDON 
& NoRtTH WESTERN Ry. Co. (1922), 17 Ry. & 
Oan. Tr. Cas. 89. 


1015a. ——— Necessity for submission to Rates 
Tribunal of schedule for standard workmen’s 
fares.|—Re STANDARD CHARGES SCHEDULES, 
No. 1828a, post. 


1025. Add. Citation :—sub nom. R. v. RaILway 
Comrs., 46 J. P. 35. | 


1043a. Amount fixed so as to allow rebate to be 
made.] — Coal was conveyed from two 
collieries over the lines of three railway cos. 
at a charge equal to the rate by an alternative 
route. A through rate was ultimately fixed 
at a sum of 2d. per ton in excess of the original 
charge, in order to allow one of the cos. to 
make a rebate of that amount in accordance 
with its practice with respect to other coal 
. traffic. The new rate having been with- 
drawn, an application was made for a throygh 
rate cqual to the original charge :—Held: 
(1) the question of rebate had been rightly 
excluded in flxing the amount of the through 
rate ; (2) the Railway Comrs. had power to 
apportion the rate in euch a way that part of 
it would be finally handed over to the trader. 
—GLENAVON GARW COLMERIES, LTD. v. 
RHONDDA & Swansea Bay Ry. Co., GREAT 
WESTERN Ry. Co. & Barry Ry. Co. (1915), 
16 Ry. & Can. Tr. Cas. 65, C. A. 


1049a. —— Applicants not performing 
functions of ordinary railway company.]}— 
STOCKSBRIDGE Ry. Co. v. GREAT CENTRAL 
Ry. Co. (1909), 18 Ry. & Can. Tr. Cas. 335. 


1051a.—— Congested route—Alternative route 
avallable.|—Held : (1) the proposed route was 
reasonable, & it was not sufficient to show 
that the receiving of the traffic in question 
would render a difficult task more difficult, 
unless such traffic would amount to an 
obstruction; (2) it was material to consider 
whether the proposed route was the only 
available route or whether there were other 
routes available; (3) although an arrange- 
ment between railway cos. might be shown 
to be very widely accepted, it was not open 
to the ct. to reject evidence as to the proper 
_ terminal at any port of shipment.— DEARNE 
VALLEY Ry. Co. v. GREAT NORTHERN Ry. 
Oo. & Great CENTRAL Ry. Co., LANCASHIRE 
& YORKSHIRE Ry. Co. v. GREAT NORTHERN 
Ry. Co. & GREAT CENTRAL Ry. Co. (1914), 
15 Ry. & Can. Tr. Cas. 202. 


1058a. ——— Terminal costs.) DEARNE VALLEY 





Co. & GREAT CENTRAL Ry. Co., No. 105la, 
ante. 

1060a. ———_ Payment of rebate to trader.]— 
GLENAVON GaRW COLLIERIES, LTD. ov. 
RHONDDA & SwANsEA Bay Ry. Co., GREAT 
WESTERN Ry, Co. & Barry Ry. Co., No. 
1043a, ante. 

1072. Add. Annotation :—Refd. Sandilands v. 
London, Midland & Scottish Ry. Co. (1927), 
20 Ry. & Can. Tr. Cas. 136. 

1077. Add. Annotation :—Aa to (1) Consd. Damps 
Selsk Svendborg v. London, Midland & 
ae Ry. Co. (1929), 20 Ry. & Can. Tr. 


1080. Add. Annotations :—As to (4) Refd. Bourne- 
mouth-Swanage Motor Road & Ferry Co. v. 
Harvey, {1929] 1 Ch. 686; Farnworth v. 

. Manchester Corpn., [1929] 1 K. B. 533. 
1096a. Regulation affecting one class of goods 
only——_Lower rate necessary in public interest.} 
—PortT OF MANCHESTER WAREHOUSES, LTD. 
v. CHESHIRE LINES COMMITTEE, GREAT 
CENTRAL Ry. Co. & Great NORTHERN Ry. 
Co., No. 1219a, post. 

1098. Add. Annotation :—As to (1) Refd. York 

Corpn. v. Leetham, [1924] ] Ch. 557. 


1108. Add. Annotations :—Refd. Re Railways Act, 
1921, Re Great Western Ry. Co.’s Application, 
[1933] 2 K. B. 891; Master Lightermen & 
Barge Owners Association v. Southern Ry, 
Co. (No. 2) (1934), 21 Ry. & Can. Tr. Cas. 126, 


1110. Add. Annotation :—Refd. Master Lighter- 
men & Barge Owners Association v. Southern 
Ry. Co. (No. 2) (1934), 21 Ry. & Can. Tr. 
Cas. 126. 

1111. Add. Annotation :—Refd. Master Lighter- 
men & Barge Owners Association v. Southern 
Ry. Co. (No. 1) (1933), 21 Ry. & Can. Tr. 
Cas. 108. 

1115. Add. Annotation :—As to (1) Refd. Master 
Lightermen & Barge Owners Association v. 
Southern Ry. Co. (No. 2) (1984), 21 Ry. & 
Can. Tr. Cas. 126. 

1122. Add. Annotation :—Refd. Master Lighter- 
men & Barge Owners Association v. Southern 
Ry. Co. (No. 1) (1933), 21 Ry. & Can. Tr. 
Cas. 108. 

1123. Add. Annotation :—As to (1) Refd. Master 
Lightermen & Barge Owners Association v. 
Southern Ry. Co. (No. 1) (1933), 21 Ry. & 
Can. Tr. Cas. 108. 

11238a. Meaning of ‘‘ trader ’’—Railway & Canal 
Traffic Act, 1888 (c. 25), s. 27.]—MASTER 
LIGHTERMEN & BARGE OWNERS ASSOCIATION 
v. SOUTHERN Ry. Co. (No. 2), No. 1166c, 
post. 

1124. Add. Annoialion :—Consd. British Trawlers 
Federation, Ltd. v. London & North Eastern 
Ry. Co., [1933] 2 K. B. 14. 





Ry. Co. v. GREAT NORTHERN Ry. Co. & | 1144. Add. Annotations :—Refd. Master Lighter- 


GREAT CENTRAL Ry. Co., LANCASHIRE & 
YORKSHIRE Ry. Co. v. GREAT NORTHERN Ry. 


men & Barge Owners Association v. Southern 
Ry. Co. (No. 1) (1933), 21 Ry. & Can. Tr. 





PART X. SECT. 8, SUB-SECT. 2—A. 


sa. Classification causing pricronce— 
Validity of bye-law.}—B vernment 
Railways Act, 1912, a. 24, the Gomrs. 
are empowered to demand tolls in 


desoription :—H. 


the Act, such tolls shall be charged 
equally to all persona, & after the same 


rate in respect of all 
ti eld 


made in pursuance of the Act, which 
classified imported 
a different class to iron of a 
nature manufactured | 
goods carried upon the rail- Aas ie iy - hoary hed rate Aetho 
an for 


galvanised iron in 


iron of the nature referred to, were not 
vires.— HaRDY’s, LTD. v. RAILWAY 
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(1938), 98 S. R. N. 8S. W 818; 45 
. 8. W. W. N. 83.—AUS. 

PART X. SECT. 3, SUB-SECT. 8.—D. 


i.i—_— — 
Dominion Ratlway Act, 1919, e. 316.} 
—R. (Canadian Pacimro Rv. Oo. & 
MILLER) v. STANDELL, (1933) 2 W.W. R. 
728.—OAN. 


goods of the same — 
certain bye-laws 


ocally, & which 


y manufac 


1149a. -——.]—Master LIGHTERMEN 


Cas. 108; Master Lightermen & Barge 
Owners Association v. Southern Ry. Co. 
(No. 2) (1934), 21 Ry. & Can. Tr. Cas. 126. 


1149. Add. Annotation :—As to (1) Refd. Master 


Lightermen & Barge Owners Association 
v. Southern Ry. Co. (No. 1) (1933), 21 Ry. 
& Can. Tr. Cas. 108. 

& BARGE 
OWNERS ASSOCIATION v. SOUTHERN Ry. Co. 
(No. 2), No. 1166c, post. 


1166a. ——— Wharfage.]—By its Act a canal co. 


was precluded from charging for wharfage 
‘in respect of private wharves constructed 
under provisions of the Act, which empowered 
adjoining owners to construct wharves on the 
banks of the canal. An oil co. acquired from 
the canal co. land adjoining the canal bank, 
under three conveyances, by one of which 
they were obliged, & by another empowered, 
to construct a wharf on a line beyond their 
boundary, so that the front part of the wharf 
should extend beyond the canal bank over 
the canal. On a wharf so erected the oil co. 
fixed a pipe & discharged oil in bulk from 
vessels lying in the canal. Competitors 
of the oil co. c wning land that was near to but 
did not adjoin the canal obtained from the 
canal co. easements to erect valve houses on 
the cana] bank, & discharged their oil in the 
same way. The canal co.’s sched. of charges 
contained two classes of oil. As to the one 
it was stated that the rate was inclusive of 
a charge for wharfage, as to the other, that 


the rate was for tolls only but that the use’ 


of the canal co.’s wharves was free. ‘The oil 
co. & their competitors were charzved the 
same rates, which were less than th2 maxi- 
mum tolls for the use of the canal :----/eld - 
the oil co.’s wharf was not a private whurt, 
to which the wharfage rate was inapplicable, 
firstly because it was constructed, not under 
the powers conferred by the Act on adjoining 
landowners, but under the obligations im- 
posed as part of the consideration for which 
the land was acquired; secondly, because 
the wharf, extending over the canal, was not 
wholly constructed on the land of the 
adjoining owner; therefore, the oil co. was 
not unduly prejudiced by being charged the 
same rates as their competitors who did not. 
own land adjoining the canal. The Com- 
mission found as a fact that the canal co. 
did not, in certain cases, charge for wharfage, 
though they charged an inclusive rate which 
covered the use of their wharves.—ANGLO- 
AMERICAN OIL Co. v. MANCHESTER SHIP 
CANAL (1929), 20 Ry. & Can. Tr. Cas. 45. 


—s 


1166c. 
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to the applicants for the same wharfage ; 
(2) by the Ct. of Appeal such a question 
ought not to be tried on the pleadings because 
there might be disclosed at the trial material 
facts which had not been disclosed on the 
pleadings.—MASTER LIGHTERMEN & BARGE 
OWNERS ASSOCIATION v. SOUTHERN Ry. Co. 
(No. 1) (1933), 21 Ry. & Can. Tr. Cas. 108. 


-}+—Resps. made an inclusive 
charge of 3s. 10d. for collection & delivery 
by lighter on the Thames. This charge 
covered lighterage by resps.’ accredited 
agents & also wharfage at the waterside 
station where the traffic was loaded & un- 
loaded. Resps. paid their agents 28. 10d. 
for the lighterage & retained ls. for the 
wharfage. For the same wharfage the 
resps. charged ls. 6d. to appcts., who were 
lightermen competing with resps.’ agents. 
The Comrs. found as a fact that this dis- 
crimination, which they assumed to be a 
prefcrence of resps.’ agents against appcts., 
was necessary for the purpose of preventing 
the traffic collected & delivered by resps.’ 
agents from being transferred from resps.’ 
railway to rival carriers by road :—Held: 
(1) it was in the public interest that this 
traffic should be retained by the resps. in- 
stead of being carried by road; (2) the 
following facts were properly taken into 
account by the Comrs. in deciding that the 
preference was not undue, viz., that a similar 
system had been enforced for forty years by 
other railway cos. owning other wharves 
on the Thames; in consideration of the 
preference resps.’ agents had submitted 
themselves tu a system of control which was 
an advantage to resps.; the effect of the 
preference & the consequent monopoly of 
resps.’ agents had been to augment resps.’ 
tratfic, & at the same time to render the 
working of it cheaper & more efficient, & to 
minimise delays & demurrage charges. 

(3) Per MAUGHAM, L.J.: ‘‘ Trader ”’ in Rail- 
way & Canal Traffic Act, 1888 (c. 25), s. 27, 
includes a rival carrier.—MASTER LIGHTERMEN 
& BARGE OWNERS ASSOCIATION v, SOUTHERN 
AN Co. (No. 2) (1034), 21 Ry. & Can. Tr. 
7as. 126. 








Annotation :—As to (1) Refd. Auld v. London, Midjand & 
scottish Ry, Co. (1935), 22 Ry. & Can. Tr. Cas. 239. 


1166d. Rebate on sidings rate.|— Upon a com- 


plaint of undue preference it was admitted 
that appcts., whose works at 8. were connected 
by « private siding with defts.’ railway, paid 
the same rates as if their traffic used that 
station, while two of their competitors, whose 


respective works at H., ten miles from S., 
were also connected by private sidings with 
defts.’ railway, received a rebate of 24d. 
per ton off the B. station rates on traliic 


Annotation :—Refd. Master Lightermen & Barge Owners 
Association v. Southern Ry. Co. (No. 1) (1933), 21 Ry. & 


Tr. Cas. 108. 
1166b. (1) Held by the Cornrs, 








where an inclusive charge covers services 
in respect of which a railway co. is bound 
to show no undue preference, then, if it can 
be shown that there is allowed out of the 
inclusive charge less for those services than 
is charged to complainants for the same 
services, an undue preference is made out. 
Therefore a cause of action was disclosed by 
an application which alleged that out of an 
inclusive charge made by the resps. for col- 
lection & delivery by water of rail-borne 
traffic less was retained by resps. in respect 
of wharfage at a wharf where goods were 
loaded on to railway trucks than was charged 
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similar to that of appcts. Appcts. called no 
evidence. The railway co., while submitting 
that the onus of proof had not shifted on them 
under 1888 Act, s. 27 (1), called evidence & 
put in tables based on the Pidcock principle 
with the object of showing that the value of 
the private siding services rendered to appcts 
at S. was in excess of the amounts included in 
their rates for station terminals at that station 
& also of the value of the respective private 
siding services rendered to appctsa.’ ‘com- 
itors at B. after allowing for the rebate :—- 
eld: without deciding whether the onus 
had shifted to the railway co., but inclining 


Cases 1166d—1237b. 


to the view that it had, the Pidcock rinciple 
had been properly applied in the tion 
of the respective rates, & there was no pre- 
ference of appcts.’ competitors.—PRENTICE 
BrotTusrs, Lrp. v. LONDON & NorTH EASTERN 
Ry. Co. (1925), 18 Ry. & Can. Tr. Cas. 177. 


1167, Add. Annotation :—As to (1) Refd. Master 
Lightermen & Barge Owners Association 
v. Southern Ry. Co. (No. 1) (1983), 21 Ry. 
& Can. Tr. Cas. 108. 


1169. Add. Annotation :—As to (3) Refd. Charring- 
ton, Gardner, Lockett v. Southern Ry. (1926), 
42 T. L. R. 768. 


1171. Add. Annotation :—Refd. Prentice v. L. & 
N. E. Ry. (1925), 18 Ry. & Can. Tr. Cas. 177. 


1175. Add. Annotation :—Refd. Sandilands v. 
London, Midland & Scottish Ry. Co. (1927), 
20 Ry. & Can. Tr. Cas. 136. 


1175a. —— Adoption of exceptional rates.}— 
PoRT OF MANCHESTER WAREHOUSES, Lp. v. 
OHESHIRE LINES COMMITTEE, GREAT CENTRAL 
Ry. Co. & GREAT NORTHERN Ry. Oo., No. 
1877a, post. 


1178. Add. Annotations :—Retd. Master Lightermen 
-& Barge Owners Association v. Southern By. 
Co. (No. 2) (1934), 21 Ry. & Can. Tr. Cas. 126 ; 
R. v. Sussex Confirming Authority, Ew p. 
Tamplin & Sons Brewery (Brighton), Ltd. 
(1937), 157 L. T. 590. 


‘1184. Add. Annotation :—As to (1) Consd. Port of 
Manchester Warehous:s v. Oheshire Lines 
Committee, G. C. Ry. & G. N. Ry. (1922), 17 
Ry. & Oan. Tr. Cas, 54. 


1192. Add. Annotation :—As to (1) Refd. Re Great 
Western Railway Oo.’s Application, [1933] 2 
K. B. 391. 

1193. Add. Annotations :—As to (1) Consd. Prentice 
v. L. & N. EB. Ry. (1925), 18 Ry. & Can. Tr. 
Cas. 177. Refd. Port of Manchester Ware- 
houses v. Cheshire Lines Committee, G. 0. Ry. 
& G. N. Ry. (1922),17 Ry. & Can. Tr. Can. 54; 
Master Lightermen & Barge Owners Associa- 
tion v. Southern Ry. Co. (No. 2) (19384), 21 
Ry. & Can. Tr. Cas. 126. 

1194. Add. Annotation :-—As to (1) Refd. Master 
Lightermen & Barge Owners Association 
v. Southern Ry. Co. (No. 2) (1934), 21 Ry. 
& Can, Tr. Cas. 126. 

1205. Add. Annotation :—Generally, Refd. Re 
Great Western Railway Co.’s Application, 
[1933] 2 K. B. 391. 

1219a. ——— Injunction—Rate quoted but not 
actually made.|—Appcts. were owners of a 
bonded warehouse situated in Trafford Park, 
Manchester, in close proximity to, but not 
on, the premises of the Manchester Ship 
Canal Co. The latter co. also owned a similar 

- warehouse within their dock area at Man- 
chester. A large consignment of cigarettes 
was conveyed over the Ship Canal to appcts.’ 
warehouse, & was thence consigned to London 
over the railways of resp. cos., who charged 
a rate of 107s. per ton in two-ton lots, this 
being the ordinary Manchester town rate, 
whereas for similar traffic consigned from 
the warehouse of the Ship C Co. they 
quo a rate of 54s. 6d., the latter being the 

iverpool to London rate, which was governed 
by competitive shipping rates. pon a 
complaint that the Manchester Ship Canal 
Co. were being unduly preferred the above 
difference in rates was sought to be justified 
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by the railway cos. on the ground that, the 
ports of Manchester & Liverpool being in 
competition, the lower raté was necessary in 
order to secure for Manchester in the public 
interest traffic which otherwise would go to 
Liverpool, & that the only practical way in 
which to distinguish between goods con- 
signed from Manchester Town & Manchester 
Port respectively was to draw a line between 
goods on the premises of the Ship Canal Co. 
& those which had passed out of the control 
of that co.:—Held: (1) both rates were 
properly charged under the circumstances, & 
the difference between them was justified ; 
(2) where a railway co. quotes a rate con- 
stituting an undue preference & asserts a 
right & intention of charging the same the 
ct. has jurisdiction to interfere by injunction 
without waiting till such charge is actually 
made.—PoORT OF MANCHESTER WAREHOUSES, 
Lrp. v. CHESHIRE LINES COMMITTEE, GREAT 
CENTRAL Ry. Co. & GREAT NORTHERN Ry. 
Co. (1922), 17 Ry. & Can. Tr. Cas. 54. 


1224a, —-—- ——_ ——.]—-Held: ‘‘ the discovery 
a the party aggrieved of the matter com- 
plained of’’ in 1888 Act, s. 12, means dis- 
covery of the preferential treatment of 
complainant’s competitor, & not discovery 
of the evidence by which the complaint can 
be substantiated. —- British REINFORCED 
CONCRETE ENGINEERING Co., LTD. v. LONDON 
& Norto Eastern Ry. Co. (1928), 20 Ry. 
& Can. Tr. Cas. 78. 


1236. Add. Annotation: — Refd. Charrington, 
Gardner, Lockett v. Southern Ry. (1926), 
42 T. L. R. 758. 


1237a. Continuance of fixed rate—Under sub- 
sisting agreement—What amounts to agree- 
ment.|—An undertaking given by a railway 
co. during parliamentary proceedings in 
connection with an Act not to disturb existing 
fares for a limited period :—Held: not an 
agreement fixing those rates within 1921 Act, 
s. 34.—SOUTHEND CORPN. v. LONDON MID- 
LAND & ScorrisH Ry. Co. (1927), 19 Ry. & 
Can. Tr. Cas. 216. 


1287b. -}—(1) A colliery co. agreed 
with a railway co. that in consideration of the 
colliery co. sinking a pit the railway co. would 
build a railway & would charge for the coal 
conveyed from the pit to the port of shipment 
rates as low per ton per mile as the rates for 
the time being charged by the railway co. 
for coal to or from the said port to or from 
any colliery in Glamorganshire. In pur- 
suance of this agreement a charge of 6.923d. 
was made from before 1914 to Jan. 1920, 
when, in consequence of the imposition of a 
flat rate addition by the Minister of Trans- 
port the mileage rate of the said charge so 
increased came to exceed the mileage rate 
of the charges, similarly increased, for coal 
from more distant collieries to the same port : 
—Held: by the Rates Tribunal the charge 
of 6.923d. was fixed under a statutory agree- 
ment & originally fixed for valuable considera- 
tion. 

(2) An assignment of the goodwill of a 
business ‘‘ & all other protected rights & 
all other hereditaments, effects & things not 
capable of delivery by hand held relating to 
or enjoyed or exercised in connection with 
the said business’ transfers the benefit of 
an agreement for a railway rate. 
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(3) An agreement which has been assigned, 
but incompletely for want of notice, is a sub- 
sisting agreement within sect. 34 (2) of Rail- 
ways Act. 

(4) The jurisdiction of the Rates Tribunal 
under sect. 34 (2) of the Railways Act is to 
continue charges, but not so as to override 
the repeal of agreements for charges effected 
by sect. 34 (1). Consequently, an agree- 
ment that a colliery co. shall have as low a 
rate per ton per mile as any other colliery 
cannot be continued. 

(5) The adjustment prescribed by sect. 34 (2) 
means that the adjusted charge is to bear the 
same relation to the general charges made on 
the appointed day as the charge to be con- 
tinued bore to the general charges made on 
Aug. 4, 1914.—PowrLni DuFFRYN STEAM 
CoAL Co. v. GREAT WESTERN Ry. Co. (1935), 
22 Ry. & Can. Tr. Cas. 187. 


What Is a fixed rate.]—A rate 
which bears a fixed relation to an ascertain- 
able standard is a fixed rate, though it may 
vary in actual amount from time to time, 
& such a rate should be continued after the 
appointed ds7, if made under an agreement 
for valuable -onsideration, under 1921 Act, 
8. 34.—CARDIFF OCOLLIERIES, LTD. v. GREAT 
WESTERN Ry. Oo. (1927), 19 Ry. & Can. Tr. 
Cas. 202. 








1237h. —- #$—- ————.. ]— POWELL 


1237}. 


1287k. Railway 


Vol. VII.—Carriers. Cases 1237b—1245f. 


FREIGHTHERS’ ASSOCN. v. GREAT WHSTERN 
Ry. Oo., No. 1237f, ante. 


DUFFRYN 
STEAM COAL Co. v. GREAT WESTERN Ry. Co., 
No. 1237b, ante. 

Extent of jurisdiction of Rates 
Tribunal.|—POWELL DUFFRYN STEAM COAT 
Co. v. GREAT WESTERN Ry. Co., No. 1237b, 
ante. 





Freights Rebates Scheme-——Re- 
view.]—e RAILWAY FREIGHT REBATES 
SCHEME (1986), 25 Ry. & Can. Tr. Cas. 148. 


1248. Add. Annotation :—Refd. Rownson, Drew 


1245a. ‘* Rolling 


& Olydesdale v. G. W., I. M. & S., L. & N. E 
& Southern Rys. (1928), 19 Ry. & Can. Tr. 
Cas. 235, 


stock ’’—-Transit of empty 
wagons needing repair on change of owner- 
ship.|;—Under the heading ‘' Rolling Stock ”’ 
of the ‘‘ General Railway Olassiflcation of 
Goods, 1921,” if there is a transit because of a 
change of ownership or because of a change 
in the sphere of operations, the full rate for 
the conveyance of empty wagons is charge- 
able; if the cause of the transit is repairs 
only, the half-rate is chargeable; if the 
repairs are only ap accompaniment of the 
transit due to change of ownership, the full 


rate is chargeable.—-LONDON, MIDLAND & 
ScorrisH Ry. Co. v. INcE Waaon & IRnon- 
WORKS OCo., LTp. (1924), 18] L. T. 229; 40 
T. L. RR. 551, 0. A. 


1245b. ‘‘ Pipes, rain water & their connections, 
cast fron or steel ’’*-—Include rain water pipes 


Annotations :-—Folld. Forest of Dean Freighters’ Assocn. v. 
Great Western Ry. Co. (1928), 20 Ry. & Can. Tr. Cas. 13. 
Consd. Powell Duffryn Steam Coal Co. v. Great Western 
Ry. Co. (1935), 22 Ry. & Oan. 'T'r. Cas. 187. 


1237d. —— —— -~—.]—Held: although a fixed 


1237f. —— 


PART X. SECT. 4, SUB-SECT. 2. 
ei. —— Does not include cooperage 


quarterly allowance when distributed over 
a fluctuating quarterly traffle vicided a 
varying tonnage charge, nevertheless inas- 
much as sums payable under an agree nent 
& ascertainable with reference to a fluctuating 
standard may be considered as fixed by that 
agreement, the charges payable by appcts. 
under the agreement in question were special 
charges fixed by a subsisting agreement for 
valuable consideration & should be continued 
under 1921 Act, s. 34.—R. & W. PAUL, 
Lrp. v. LONDON & NorTH EASTERN Ry. Co. 
(1927), 19 Ry. & Can. Tr. Cas. 228. 


1237e. ——— Under special statutory provision— 


What amounts to special statutory provision.]| 
—SOUTHEND CORPN. v. LONDON MIDLAND & 
ScoTrisu Ry. Co. (1927), 19 Ry. & Can. Tr. 
Cas. 216. 


-}—A bill was promoted in 
Parliament to empower two railway com- 
panies to purchase jointly the railway of a 
third company. Petitioners against the bill 
withdrew their opposition in consideration 
of the promoters agreeing to the insertion of 
a clause limiting the charging powers on the 
line proposed to be purchased. The bill with 
the clause so inserted was passed into law :— 
Held: charges were thereby fixed under a 
special statutory provision, & were originally 
so fixed for valuable consideration._—FOREST 
OF DEAN FREIGHTERS’ ASSOCN. v. GREAT 
WESTERN Ry. Co. (1928), 20 Ry. & Can. 
Tr. Cas. 13. 








1287g. ——— Originally fixed for valuable considera- 


tion—What amounts to.}—FoOREST OF DEAN 


naan ew 


1245c. ‘‘ Coal ’’-—Coal, 


adapted for other purposes.) — ROWNSON, 
DREW & OLYDESDALE vt. GREAT WESTERN, 
LONDON, Mipianp & ScorrisH, LONDON & 
NoRTH EASTERN & SOUTHERN Ry. Cos. 
(1928), 19 Ry. & Oan. Tr. Oas. 235. 


coke & patent fuel.}— 
Re NATIONAL GAS QouNCIL OF GREAT 
BRITAIN & IRELAND’S APPEAL (1927), 19 
Ry. & Can. Tr. Cas. 163, O. A. 


1245d. ‘* Castings, iron or stee) of light type ’’— 


Includes cantilever wall brackets. ]|—Small 
cantilever wall brackets, constructed so that 
one end of the top bar is let into the wall, 
are not ‘‘ cantilevers, iron or steel, as girders,”’ 
class 7, but ‘‘ castings, iron or steel of light 
type,’’ classes 13 to 17.—AMALGAMATED Ry. 
Cos. v. ASSOCIATED BUILDERS’ MERCHANTS, 
Lip. (1930), 20 Ry. & Can. Tr. Cas. 162. 


1245e. Rallway motor carriages fitted with electric 


1245f. 


stock.) — SUTHERLAND-IN 
GRAND TRUNK RY. 
Gan. Ry. Gas. 128.—CAN. 
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motors.J]—A railway coach fitted with an 
electric motor which derives its power from 
a generating station is a ‘‘ railway motor 
carriage with engine combined running on its 
own wheels”? & not a “railway vehicle 
running on its own wheels.”’—AMALGAMATED 
Ry. Co.’8 v. RAILWAY CARRIAGE & WAGON 
BUILDERS (1933), 21 Ry. & Can. Tr. Cas. 158, 


** Glassware.’’]— Oven- table glassware, 
machine-made, but designed to resist great 
heat, is not ‘‘ glassware... common, ma- 
chine-made, Class 1l6c”’ but is ‘‘ glassware 
.. . Class 18g.’”-—AMALGAMATED Ky. Cos. 
v. BRITIBH HEAT-RESIBTING GLASS Co., LrD. 
(1936), 25 Ry. & Can. Tr. Cas. 1. 


sb. “ Scrap tron.”*}— Brigas & 
Turivas v. CO. P. R. (Ont.), (1929) i 


Co. ¥. 
(1921), 27 aso. O. P. 
D. L. 509 ° 85 CG. R. CG. 111.— CAN. 


Cases 1245g¢—1287a. 


1245g. ‘‘ Extracts & essences for human food.’’]— 
A railway co. carried Virol under Class 3 
as an article not specified in the classifica- 
tion :—Held: Virol was a mixture of different 
component parts rather than an extract or 
essence, &, as it did not come clearly within 
the expression ‘ extracts & essences for 
human food,”’ the railway co. must continue 
to carry it under Class 3 as being unclassified. 
—BovriL, Lrp. & ViIRoL, Lrp. v. GREAT 
Mirae Ry. Co. (1904), 12 Ry. & Can. Tr. 
as. 151. 


1245h. Alteration—When granted.}—The stand- 
ard charges based on the classification 
are not intended to be the equivalent of the 
services rendered in each particular case. 
They are overall charges which the cos. are 
prepared to make in all the circumstances of 
all the articles in the classification. The cos. 
may make more profit out of one carriage 
than another. That alone is not a ground 
for transferring the article which is carried 
at the greater profit into a lower class.— 
WooLtworTH & Co. v. AMALGAMATED Ry. 
Cos. (1980), 20 Ry. & Can. Tr. Cas. 149. 


1245j. Publication—Addition of explanation to 
statutory classification.]—By 1921 Act, s. 28, 
the Rates Tribunal have jurisdiction to deter- 
mine any question as to the class in which 
any article is classified, & by sect. 54 the 
railway cos. are required to keep for sale 
: printed se ae of the general classification for 
the time being in force. The railway cos. 
kept for sale two copies, one a literal copy, 
known as the Statutory Classification, in 
which the different articles appeared accord- 
ing to their class, & another, a copy known 
as the Working Classification, in which the 
different articles appeared in alphabetical 
order followed by the number of the class to 
which they belonged. In the Working 
Classification were numerous explanatory 
entries inserted by the railway cos. but not 
found in the statutory copy. Onan application 
to incorporate into the Statutory Classification 
the explanations in the Working Classifica- 
tion :—Held: granting the application, that 
the railway cos. had not contravened the 
rovisions of 1921 Act, s. 54.—AMALGAMATED 
y. Cos. v. LONDON CHAMBER OF CoM- 
MERCE (1930), 20 Ry. & Can. Tr. Cas. 157. 


1246a. On rejection of goods by consignee.]—A 
contract of carriage of goods in a co.’s wagon 
to a private siding does not terminate until 
the wagon is returned empty by the consignee 
‘to the railway co. Where a consignee rejects 
a consignment delivered to him in a co.’s 
wagon at his private siding, the services of 
hauling the wagon back to the station & then 
accommodating it while the instructions of 
the consignor as to its disposal are obtained, 
& also the service of hauling the wagon back 


to the private siding, where the instructions ~ 


are to redeliver the consignment, are all 
services rendered for the convenience of the 
consignor within para. 5 of the Sched. to the 
Rates & Charges Orders. The charges for 
such services are therefore recoverable from 
the consignor, both under the contract where 
the consignment note provides that all 
charges are to be paid by the consignor & 
under the Rates & Charges Order.—LONDON 
& NortTH EASTERN Ry. Co. v. BRAHAMS 
(19381), 21 Ry. & Can. Tr. Cas..1. 


ENGLISH AND EmprrE Dicrest SUPPLEMENT. 


1246b. Services in connection with sidings—When 
conveyance begins & ends.]—(1) The Railway 
Rates Tribunal, on a modification of standard 
charges under sect. 35 of 1921 Act, fixed 
standard charges for ‘‘ services performed by 
the co. at the beginning & end of transit ”’ :— 
Heid: such standard charges were applicable 
to services at or in connection with private 
sidings, & a rate or charge being thereby 
otherwise provided for such services the 
Tribunal had no jurisdiction to fix a reason- 
able charge for them under para. 11 (1) (i.) of 
Sched. V. of 1921 Act. 

(2) The Tribunal having in fact fixed a 
standard charge for private siding services 
the question whether it ever had power so 
to do could not be entertained on an applica- 
tion to fix reasonable charges for private 
siding services. 

(3) In applying sect. 40 of 1921 Act to 
exceptional rates for traffic which has been 
transferred from one class to another, the 
disintegration is to be made by reference to 
the standard rate to which the exceptional 
rate is for the time being exceptional, not 
by reference to the standard rate out of which 
the exceptional rate was originally carved. 

(4) A railway co. granted a rate by pas- 
senger train from private siding to private 
siding :—Held: conveyance began & ended, 
not at the private siding, but in the station 
at the point where the traffic was attached to 
or detached from the passenger train.— 
NESTLE & ANGLO-SwIss CONDENSED MILK 
Co. v. LONDON, MIDLAND & ScorrTisH Ry. 
Co. (1934), 22 Ry. & Can. Tr. Cas. 61. 


1268. Add. Annotation :—Generally, Refd. Master 
Lightermen & Barge Owners Association 
v. Southern Ry. Co. (No. 1) (1983), 21 Ry. 
& Can. Tr. Cas. 108. 


1276. Add. Annotation :—As to (1) Refd. Nestle & 
Anglo-Swiss Condensed Milk Co. v. London, 
Midland & Scottish Ry. Co. (1934), 22 Ry. & 
Can. Tr. Cas. 61. 


1285. Add. Annolations :—As to (1) Refd. G. W. 
Ry. v. Laing (1922), 39 T. L. R. 93; Trans- 
oceanica Soc. Italiana di Navigazione v. 
Shipton, [1923] 1 K. B. 81. 


1286. Add. Annotations :—As to (1) Refd. Trans- 
oceanica Soc. Italiana di Navigazione v. 
Shipton, [1923] 1 K. B. 31; Re. Standard 
Charges (Collection & Delivery) (1925), 19 
Ry. & Can. Tr. Cas. 53. As to (2) Consd 
G. W. Ry. v. Laing (1922), 39 T. L. R. 98. 


1287. Add. Annotations :—Consd. G. W. Ry. v. 
Laing (1922), 39 T. L. R. 93. Refd. Trans- 
oceanica Soc. Italiana di Navigazione v. Ship- 
ton, [1923] 1 K. B. 31; Prager v. Blatapiel, 
Stamp & Heacock, [1924] 1 K. B. 566; 
Damps Selsk Svendborg v. London, Midland 
& Scottish Ry. Co. (1929), 20 Ry. & Can. 
Tr. Cas. 67. 


1287a. Stevedoring.J—The London & North 
Western Railway Co. (Rates & Charges) 
Order Confirmation Act, after reciting the 
Railway & Canal Traffic Act, confirms the 
Order as set out in the Sched. By para. 21 
of the Sched., nothing therein contained shall 
affect the right of the co. to make any charges 
which they are authorised by any Act of 
Parliament to make in respect of any accom- 
modation or services provided or rendered 
by the co. at or in connection with docks or 
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shipping places, & by para. 26 of the Sched. 
the term ‘ railway ’’ means any railway or 
steam tramway over which the co. conveys 
merchandise, & in respect of which no maxi- 
mum rates & charges other than those 
authorised in the Sched. are for the time 
being authorised by Parliament. By Pt. IV. 
of the Appendix to the Sched. the co. may 
charge such reasonable sums as they think 
fit for any accommodation or services rendered 
within the scope of their undertaking by the 
desire of a trader, & in respect of which no 
provisions are made by the Sched. :—Held: 
(1) in construing the Sched. the definition 
of ‘‘ railway ’’ in para. 26 of the Sched. is 
to be applied, & not the definition in sect. 3 
of 1873 Act; (2) the work of stevedoring is 
incidental to the undertaking of a dock 
owned by a railway co.; (3) in doing the 
work of stevedoring a railway co. is not 
bound by the limitations of Pt. IV. of the 
Appendix to the Sched., &, in the absence of 
any other restrictive enactment, may con- 
tract as they please.—Damps SELSK SVEND- 
BORG v. LONDON, MIDLAND & ScoTTIsH Ry. 
Co. (1928), 20 Ry. & Can. Tr. Cas. 67. 
1807. Add. Annota‘ion :—Refd. Re Great Western 
Railway Co.’s Application, [1933] 2 K. B. 391. 
1816. Add. Annotations :—Refd. Bede Steam Ship- 
ping Co. v. Bunge y Born, Limitada S. A. 
(1927), 43 T. L. R. 374; Wales v. Iron Trades 
Employers’ Assocn. (1928), 21 B. W. C. C. 


316; Great Western Ry. Co. v. Boon (1928), 


20 Ry. & Can. Tr. Cas. 63. 


1816a. ——- ———.]—-GrEAT CENTRAL Ry. Co. v, 
SwANN (1913), 48 L. Jo. 47. 

1818. Add. Annotation :—Refd. Great Western 
Ry. Co. v. Boon (1928), 20 Ry. & Can. 'I'r. 
Cas. 63. 

1823. Add. Annotations :—Refd. Griffiths v. Stude. 


bakers, [1924] 1 K. B. 102; R. v. Leinster, 
[1924] 1 K. B. 311. 





Smcr. 6.— EXCEPTIONAL RATES AND FARE 
(Vol. VIIL., p. 207). 


1828a. Under 1921 Act—Meaning of ‘‘ standard ’’ 
& ‘‘ exceptional.’’]}—The expression ‘‘ stan- 
darJ ”’ as applied to charges in Part II]. of 
the above Act is the correlative or com- 
 Saraagereared term to “ exceptional,’’ &, there 
eing therefore no other alternative, every 
chargeable rate, fare, or charge for convey- 
ance must necessarily be included in one or 
other of the above categories. Railway cos. 
are therefore required, under sect. 30 of the 
above Act, to submit to the Rates Tribunal 
forms of achedules for standard season tickets 
& workmen’s fares.—Re STANDARD CHARGES 
leans (1923), 17 Ry. & Oan. Tr. Cas 


1828b. New exceptional rates—Grounds for grant- 
ing. }—The fact that equal rates were formerly 
charged from two competing points to a 
common market unequally distant from them, 
whereas the corresponding standard charges 
are unequal, is not a ground on which the 
Railway Rates Tribunal will grant a new 
exceptional rate so as to restore the saat 
—DowLow Lime & Srone Co., Lrp. 
LonDoN, Mrptanp & ScorrisH Ry. Co. 
(1928), 20 Ry. & Can. Tr. Cas. 41. 
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Vol. VIII.—Carriers. 


1828c. -}~An application for a new 
exceptional rate under sect. 37 (3) of Railways 
Act, 1921, may be justified by showing that 
the rate for which it is intended to be sub- 
stituted is unfair or excessive, or that the 
new rate will tend to augment the standard 
revenue. Where the existing rate in force 
is one which the railway co. has no legal power 
to charge the Tribunal will not consider 
whether it is unjust or excessive. 

In a proper case the Tribunal will grant a 
new exceptional rate to relieve a trader 
against an undue prejudice. <A trader is not 
unduly prejudiced by a lower rate granted to 
another trader who does not compete with 
him.—Do.LE (JAMES) & Co. v. Four AMAL- 
GAMATED Ky. Cos. & LONDON PASSENGER 
TRANSPORT BOARD (1936), 25 Ry. & Can. 
Tr. Cas. 87. 


1323d. Validity of flat rate.]—A now excep- 
tional rate under Railways Act, 1921 (c. 55), 
s. 37, must not be a flat rate irrespective of 
distance, but must contain a charge based 
on so much per ton per mile according to 
distance & class.-—e GREAT WESTERN Ity. 
Co.’8 APPLICATION, [1933] 2 K. B. 891, 102 
L. J. K. B. 5649; 149 L. T. 372; 49 T. L. R. 
500; sub nom. GREAT WESTERN Ry. Co. v. 
BristoL. GRAIN IMPORTERS DEFENCE 
Assocn., 21 Ry. & Can. Tr. Cas. 40, C. A. 


13236. Must be fixed by tribunal & entered in 
rate book.]—A new exceptional rate within 
Rys. Act, 1921 (c. 55), 8. 37, requires to be 
‘fixed,’ that is, sanctioned by the Ry. 
Rates Tribunal under the above section & 
it also requires to be entered in the rate book 
of the co. before it is “ granted,’’ that is to 
say, before it} becomes operative as between 
the ry. co. & consignors of goods. Therefore 
where the tribunal fixed a rate of 10s. 9d., but 
the ry. co. entered in its rate book a rate of 
14s. 9d. there was ny effective exceptional 
rate granted, since neither rate was both 
sanctioned by the tribunal & entered in the 
rate book.—GrEAT WESTERN Ky. Co. v. 
JAMES (I[ENRY FR.) & Sons, Lrn., [1986] 2 
All IX. R. 660; 86 Sol. Jo. 571; 24 Ry. & 
Can. Tr. Cas. 241, U. A. 


1328f. Disintegration—On continuation. |—-Where 
an exceptional rate.is referred to the Rates 
Tribunal for its determination under 1921 
Act, s. 36, then, if the Tribunal decides to 
continue the rate, its duty is to disintegrate 
it in the manner provided for in sect. 40 of the 
Act, & the performance of this duty may at 
its discretion be postponed until some party 
interested in the rate applies for the dis- 
integration.— DISINTEGRATION OF CONTINUED 
a a alas RATES (1928), 20 Ry. & Can. 
r. Cas. 1 


1828. Time for.]-—A railway co. applied to 
the Rates Tribunal to sanction a rate, more 
than 40 per cent. below the standard rate, 
between a seaport town & the Midlands. 
Another seaport town competing in the same 
traffic, having been admitted to oppose the 
said rate, sought to administer interrogatories 
to the railway co. as to the disintegration of 
the existing rates between the twa ports 
respectively & the Midlands & of the new 
proposed rate, with a view to showing the 
effect that the new rate would have on the 
competition, & the prejudice that would be 
caused to the opponents of the rate :—Held : 


Cases 1287a—1828¢. 

















Cases 1828g—1326a. ENGLISH aND Empire Dicest SupPLEMENT. 


ta the Rates Tribunal, such rates are to be 
integrated by the Rates Tribunal, under 
1921 Act, s. 40, at the time when they are 
sanctioned; it is proper for the railway co. 
to present the rate for sanction without any 
proposed disintegration, & there is no pro- 
cedure for obtaining a preliminary dis- 
integration of such a rate.—BRISTOL CORPN. 
v. GREAT WESTERN Ry. Co. (1928), 20 Ry. & 
Can. Tr. Cas. 28. | 


1323h. ——— Traffic transferred from one class to 


another.]—NEsTLE & ANGLO-Swiss COoN- 
DENSED MILK Co. v. LONDON, MIDLAND & 
ScorrisH Ry. Co., No. 1246b, ante. 


Secr. 7.—OWNER’S ar RATES (Vol. VIII, 


p. 


1823j. Conveyance of goods by passenger train at 


1828k. 


owner’s risk — Application for reduction of 
rate—Difference in risk negligible—Whether 
ground for two scales.|—Appcts. were con- 
signors of gramophone records in the form 
of flat discs by passenger train. Resps. con- 
veyed these didoa at full parcels scale, but 
under owner’s risk conditions. Appcta. 
claimed that since the discs were conveyed 
at owner’s risk, a reduction should be made 
from the full parcels scale. It was admitted 
that when packed by the manufacturers the 
risk of breakage in transit was negligible. 
Resps. contended that in the case of goods 
carried by passenger train the dfference 
between the owner’s risk rate & the co.’s 
risk rate was not intended as a measure of 
the cifference of risk :—Held: the difference 
in the risk to the railway cos. under the two 
sets of conditions being negligible, on the 
analogy of 1921 Act, s. 46 (3), there was no 
ground for directing that there should be 
two scales, but the discs, when properly 
packed, should be carried at co.’s risk, &, 
when not properly packed, at owner’s risk. 
“* Properly deste > means packed according 
to reasonable regulations made by the railway 
cos., the question of reasonableness to be 
settled by the Tribunal in case of difference.— 
Brirish Music INDUSTRIES FEDERATION v. 
CALEDONIAN Ry. Oo. (1922), 17 Ry. & Can. 
Tr. Cas. 121. 








Grounds for ordering. ]— 
Revised scales of rates based on the “ zone ” 
principle for the carriage of pees by pas- 
senger train at co.’s risk owner’s risk 
respectively were put into force by resp. cos. 


in Nov. 1918, & were subsequently twice 


increased in 1920 by uniform percentage 
additions in accordance with directions of the 
Minister of Transport. In May, 1923, new 
& reduced scales for the above traffic were 
introduced, ee. the above increases of 
1920 were reduced in unequal proportions in 
order to remove what resp. cos. considered to 
be anomalies between the co.’s risk & owner’s 
risk scales, with the result that the reductions 
made in the charges under the owner's risk 


13281. Delay 


scale were considerably less than those made 
in the charges under the co.’s risk scale. Upon 
an application under 1921 Act, s. 60, to reduce 
the rates for parcels containing sausages, etc., 
consigned by passenger train at owner’s risk : 
—Held: looking to the circumstances in 
which the above percentage increases had been 
recommended & imposed & subsequently 
continued by 1921 Act, s. 60, the railway cos. 
were not entrusted with them for any purpose 
connected with the adjustment of relationships 
between scales of charge but for the purpose 
of meeting increased expenses, & in the absence 
of special circumstances the proper practice 
was to give equal reduction to all; taking the 
above owner's risk scale of Nov. 1918, & not 
that of 1914, as sought by appcts., as a basis 
of calculation, the owner’s risk rates by 
passenger train on appcts.’ above traffic 
should not exceed those in force in Sept. 1920, 
as reduced, by 25 per cent.—SaAusaGE MANU- 
FACTURERS’ ASSOCN. v. LONDON, MIDLAND & 
ScoTTISH Ry. Oo., LONDON & NorTH EASTERN 
Ry. Co., GREAT WESTERN Ry. Co., SOUTHERN 
Ry. Co., & CHESHIRE LINES COMMITTEE (1924), 
18 Ry. & Can. Tr. Cas. 59. 


in making claim-——When relief 
granted.J—Where the course of business 
between a consignor & his selling agent made 
it impossible for the agent to know what 
deg ETE he ought to have received until 
the half-yearly stocktaking, & where in 
consequence no advice was given to the co. 
within fourteen days of the consignment 
being handed to them that it had not been 
delivered, & no claim was made within 
twenty-eight days :—Held: that is not the 
kind of impossibility contemplated by the 
proviso to condition 6 of the standard terms 
& conditions of carriage of merchandise by 
passenger train at owner’s risk, in respect of 
which the Rates Tribunal may grant relief.— 
WAPNAH v. LONDON, MIDLAND & SCOTTISH 
Ry. Co. (1934), 22 Ry. & Can. Tr. Cas. 87. 


1826a. ——~ Charges imposed by Ministry of 


Transport.|—Appcts. claimed reductions in 
the charges made by resps. for the detention 
of ordinary wagons & sheets, which were in 
the case of wagons 3s. per day for the first 
two days after the expiration of the free 
periods allowed for loading & oading & 
thereafter 5s. per day, & in the case of sheets 
6d. & 1s. for the like periods. These charges 
had been imposed on & after Jan. 1, 1920, 
by an order of the Minister of Transport, made 
in accordance with a recommendation of the 
Rates Advisory Committee, with the object 
of diminishing wagon detention & causing 
traders to exercise more diligence in loading 
& unloading them. The charges in force in 
1913 had been Is. 6d. per day for wagons & 
8d. per day for sheets after the free periods 
then given. Appcts. also claimed that in 
reckoning the above periods Saturday should 
be treated as half a day. Resps. contended 





ae TD. . 7 i , 
Right of Minister of Transport | n ‘i, RR, é35.—CAN. : 


§ il, ——— Cars excepted from 

“Cars stored on oarrier’s or vate 
track ’'—"* Private cars on private track 
owner.’*}—ToORONTO HAMILTON 
& Borrato Ry. Oo. e. STEEL Co. or i 2 D. 
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to 

Mintstry of Transport Act, 1919 (c. 50), 
8 8.+—-NORTH BrRITIsH Ry. Oo. v. 
Stex_. Co. oF ScOTLAND, LTD., ee! 
8. C. 75.— 
SCOT. 


gsi. -——. 


Sree time for 


(H. L.) 182; 69 Se. L. R. of car 


R. v. FRanxk A. GILLi8 


CANADA (1923) 55 0. L. R. 63.—CAN. 


st. Notice of arrival—Time for.}- 
Under the Demurrage Rules notice of 
arrival of a car may be mailed on 
Sunday or a legal holiday.—-CaNAaDIAN 
CaR DENURRAGE BUREAU v. DEPT. OF 
NATIONAL DEFENCE, OTTawa, (1935) 
L. R. 72.—CAN. 


13381a. 
—Insufficiency of unloading sidings.]—Pltf. 


VU@VU UNG VUGLBOD VULLEPIGaLUOU UL WULU reasulr- 
able, & also that it was not open to the ct. 
to reverse the policy of the Minister of Trans- 
ort in making a differentiation between the 
t two days following the free periods & 
subsequent days :—~Held: (1) the ct. had 
jurisdiction to modify the charges complained 
of; (2) having regard to the value of wagons 
& sheets as compared with 1918, the loss of 
profit to the railway cos. arising from detention, 
the standing & overall charges & the extra 
expenses of shunting & occupation of siding 
involved, the charges of 3s. per day for wagons 
& 6d. per day for sheets, while on the high 
side, were not unreasonable, but the additional 
charges of 2s. & 6d. per day upon wagons & 
sheets respectively after the expiration of the 
first two days beyond the free periods were no 
longer justified, & should be discontinued, & 
the existing arrangements with regard to 
Saturdays should not be interfered with.— 
BRITISH Hay TRADERS’ ASSOCN. v. LONDON, 
MIDLAND & ScorrisH Ry. Co., Lonpon & 
NorTH EASTERN Ry. Co., SOUTHERN Ry. Co., 
& GREAT WESTERN Ry. Co., Bririsu In- 
DUSTRIES FFDERATION v. SAME (1925), 18 
Ry. & Can. 'I'r. Cas. 169. 


1830. Add. Annotations :—As to (3) Consd. G. W: 


Ry. ». Laing (1922), 28 Com. Cas. 100. 
Generally, Refd. London & North Eastern 
Ry. Co. v. Brahams (1931), 21 Ry. & Can. 
Tr. Cas. 1. 


Congestion caused by increased traffic 





co. had on their railway system at P. a small 
junction station, where there wes 9 siding 
with sufficient accommodation for unloading 
the normal goods traffic consigned tc that 
station. Defts. were contractors who vere 
interested in one of three local building 
schemes which were started about the same 
time, involving a large increase in the goods 
traffic consigned to P. Owing to the con- 
gestion brought about in P. station by this 
increased traffic, & the fact that the unloading 
siding could only accommodate a limited 
number of wagons at a time, a number of the 
wagons arriving with goods at P. on defts.’ 
account had to be put into storage sidings, 
to await their turn to be taken into the 
proper siding to be unloaded. Great delay in 
the discharge of wagons was caused thereby, 
but all the delay occurred at the storage 
sidings before the wagons were put into the 
unloading siding. Pltf. co. claimed from 
defts. exceptional charges for the detention 


of wagons in the storage sidings, under an | 


implied contract or for accommodation or 


100 (Be 


1337b. 


1849a. 


Vol. VIIL.—Carriers. Cases 1826a—1373. 





— CRBNITICNH DHOULTHERS, LTD. 
v. LONDON & NorTH EASTERN Ry. Co., No. 
1166d, ante. 





Terminal charges not in fact made. 
Appcts. carried on business as timber 
merchants at a private siding about half a 
mile from resps.’ station at KR. They made 
no use of the station for their traffic. On an 
application to reduce the rates on appcts.’ 
traffic on the grounds (1) that they were 
excessive, inasmuch as they were the same as 
those charged for similar traffic which made 
use of the station at R., & (2) that the rates 
in fact included charges for the use of the 
station, & resps. were not entitled to make any 
charge over & above the charge for con- 
veyance :—Held: (1) the conveyance of 
appcts.’ traffic started from or ended at a 
siding in the R. station, & resps. were entitled 
to charge for any services prior or subse- 
quent to such conveyance, such services 
were in fact rendered & the charges were not 
excessive. 

(2) The ct. will not infer that station terminals 
are being paid simply because a siding rate 
& a station rate are the same in amount. 
It is only open to the ct. to do so when com- 
parable traffics are passing from the station 
& the siding under such rates.—DIxon 
(T. & M.) Lrp. +. LONDON, MIDLAND & 
ae Ry. Co. (1924), 18 Ry. & Can. Tr. 

as. 46. 


1342. Add. Annotation :—As to (1) Consd. G. W. 


Ry. v. Laing (1922), 8b ‘T. J. 1. 93. 


13849. Add. Annotation :-—As to (2) Refd. Dixon 


v. L. M. & S. Ry. (1924), 18 Rv. & Can. Tr. 
Cas. 46. 





Application for increase -— Before 
‘appointed day ’’--1921 Act, s. 60.]—The 
Railway Rates ‘Tribunal has jurisdiction under 
the proviso to the above sect. to entertain, 
prior to ‘‘the appointed day ’”’ to be fixed 
under that Act, an application by a private 
siding owner for an increase in a rebate allowed 
him & for a consequent reduction in charge, 
& that jurisdiction is not qualified or excluded 
by the provisions of sect. 61 of the above Act, 
as to charges in connection with private 
sidings, the expression ‘‘ charges ’’ in sect. 60 
including not only gross charges, but also the 
net charges payable by a trader after allowing 
for any rebate to which he may be entitled.— 
BRITISH EXTRACTING Co., . BRITISH 
Soap Co., Lrp., & BRITISH CREAMERIES, Lp. 
v. LONDON & NORTH EASTERN Ity. Co. (1925), 
18 Ry. & Can. Tr. Cas. 102, OC. A. 


services provided or rendered by A aos to Anmilalions:-Apld Beulah ey redere Aeon. ve - & 
defts. within the scope of pltfs.’ undertaking . Ry., L. . K. Ry., Southern Ry. . W. Ty., 

c P : British Industries Federation v. Same (1925), 18 Ry. & 
by the desire of defts.:—Held: as, on the | Gan ‘Tr, Gas. 169. Refd. Paul v. L. & N. KE. Ry. (1927), 
facts of the case, the wagons were not put 19 Ry. & Can. Tr. Cas. 228. 


into the storage sidings at the desire of defts. ‘ sectch, 6ac033 . 
they were not liable to pay the exceptional pee jes aa pay - aaoe 
charges claimed.— GrEAT WESTERN Ry. Co. 8T LB. 134 aes ieee : 


v. LAING (J.) & Co., Lrp. (1922), 39 T. L. R. 
13738. Add. Annotation :—Consd. fie Standard 


: : ee _P : arges (Collection very ’ 
1387. Add. Annotation :—Generally, Refd. Prentice Ry. & Can. Tr. Cas. 53. 


v. L. & N. E. Ry. (1925), 18 Ry. & Can. Tr. 
Cas. 177. —_——— 


PART X. SECT. “SECT. 3. long-standing voluntary toll ise sought, | CounciL v. GRAND TRUNK & CaNADIAN 
1865 ii. seas ae ea volun: the onus is on the oarrier to esta blish Pactrio Ry. Cos. (MILK RaTr Oasr) 
toll.}—Where an increase in a | ite reasonableness.—NaTIONAL Darmy | (1919), 26 Can. Ry. Cas, 113.—OCAN. 
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Sor. 12.—REDUCTION OF RATES 
(Vol. VIII., p. 217). 


1877a. Who may apply for—Trader ‘‘ interested ”’ 


—Warehouseman & forwarding agent.]— 
Appcts., who were warehousemen & forward- 
ing agente at Trafford Park. Manchester, & 
who had unsuccessfully applied to the Rail- 
way Comrs. in respect of an alleged undue 
preference founded on the same facta, applied 
for a reduction in a rate of 106s. 7d., formerly 
107s., charged upon cigarettes consigned in 


two-ton lote from their Trafford Park ware- 


house, which was near to, but outside, the 
Manchester Docks, to King’s Cross, London, 
upon the ground that the corresponding 
rate from Liverpool was 54s. 6d., provisionally 
reduced to 50s. The Jower rate was also 
charged on similar traffic consigned from 


Manchester Docks, while the higher rate was | 


the ordinary Manchester town rate. Appcts. 
contended that where traffic as to which the 
conditions were in all respects alike is sent 
from two places A. & B. in the same district 
to the same destination, the same railway co. 
shall not charge a higher sum from A. than 
from B., unless the distance of the destination 
in the case of A. is greater than the distance 
in the case of B., provided that the rate in 
the case of A. is a productive rate. They 
admitted that conditions could not be treated 
as in all respects alike, if in the one cage there 
was competition which did not exist in the 
other. Resps. objecte 1 that appcts. were 
not interested traders within 1921 Act, s. 60, 
& that the rate complained of, which was the 
ordinary Manchester town rate, was reason- 
able :—Held: (1) while something in the 
nature of a direct interest must be shown, 
the interest of appcts. in the above charges 
was sufficiently direct to entitle them to 
prosecute these proceedings; (2) in deciding 
what was a reasonable rate to be charged 
to appcts., regard should be had to the 
folowing considerations: (a) that it was not 
enough for a trader to show that without a 
reduction in rate he could not carry on a 
particular branch of his business; (b) that 
when railway cos. declared that in their own 
interests they could not grant facilities or 
reductions in rates, it would not be right for 
that ct. to compel them to adopt such a 
course of business unless ae showed that 
the railway cos. were mistaken; (c) that it 
was not intended by 1921 Act to establish 
the principle of equal mileage rates for al] 
places & the consequent adoption of excep- 
‘tional rates based on competition by water 
or road as the standard for all rates whether 
such competition existed in other places or 
not, & therefore that the existence of a low 
exceptional rate, not being in fact an undue 
preference, while a fact to be considered, was 
not alone a sufficient ground for ordering the 
reduction of a rate for goods in’ competition 
with those having the benefit of the low rate ; 
(8) applying the above principles & taking 
the circumstances into account, appcts. 
should be allowed a rate of 72s. 6d. subject 
to any general revision of rates.—PoORT OF 
MANCHESTER WAREHOUSES, LTD. v. CHESHIRE 
LINES COMMITTEE, GREAT CENTRAL Ry. Co., 
& Great NORTHERN Ry. Co. (1922), 17 Ry. 
& Oan. Tr. Cas. 95. 


1877b. Grounds for ordering—Necessity for prima 


facie case.]—Confectionery in bottles & jars 
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Cases 1877a—1877e. ENGLISH AND Empire Digest SuPPLEMENT. 


was carried by the railway cos. originally at 
co.’ risk, & subsequently under certain 
agreed packing conditions. In 1920 the cos., 
without m any reduction in rates, 
refused to carry confectionery packed as 
above except at owner’s risk, owing to the 
heavy proportion of claims against them for 
damage. They continued to carry con- 
fectionery not contained in bottles & jars at 
co.’a risk. Upon an application for a reduc- 
tion in the rates for confectionery when con- 
tained in bottles & jars :—Held: (1) an appct. 
for a reduction in rates must make a prima 
facie case for the same; (2) such a case had 
been made upon the above facts; (3) the 
cos. were not precluded from making special 
conditions by reason of the fact that they for 
some time had carried the above goods 
without conditions; (4) while certain losses 
in respect of confectionery not contained 
in bottles & carried at co.’s risk were borne 
by the cos., which losses did not arise in 
the case of confectionery in bottles carried 
at owner’s risk, the saving to the cos., ¢.g. 
4 or 5 per cent., was not sufficient to justify 
a reduction in rate.—MANUFACTURING CON: 
FECTIONERS’ ALLIANCE, INCORPORATED Uv. 
CALEDONIAN Ry Co. (1922), 17 Ry. & Can. 
Tr. Oas. 135. 


1877c. ——-.}—PorT OF MANCHESTER WARE- 


HOUSES, LTD. v. CHESHIRE LINES COMMITTEE, 
Great CENTRAL Ry. Co. & GREAT NORTHERN 
Ry. Co., No. 1877a, ante. 


1877d. ——— Experimental rate.|—Upon an appli- 


cation for an experimental reduced rate ol 
40s. per ton for flax straw in full train loads 
for a transit of approximately 200 miles, 
resp. railway cos. offered for a period of five 
months a rate of 45s., plus siding haulage 
charge. The ordinary class rate was 88s. 2d., 
less 124 per cent. Similar traffic was being 
carried to the same destination from places 
forty or fifty miles away at approximately 
the same rate as that offered :—Held: the 
rate should be 45s. Qu.: whether the 
Tribunal ought to take into account the 
possibility that an experimental rate will 
result in bringing a large future traffic.— 
MAnsH v. GREAT HASTERN & GREAT WESTERN 
Ry. Cos. (1922), 17 Ry. & Can. Tr. Oas. 129. 


1377e. ——— Removal of flat-rate . additions 


imposed by Minister of Transport.}—Upon 
applications to remove certain flat-rate 
additions to the rates on appcts.’ traffic 
which had been imposed by the Minister of 
Transport in exercise of his powers under 
Ministry of Transport Act, 1919 (c. 50), 
s. 3 (1) (c):—Held: (1) the ct. would not 
assume that the Minister was wrong in im- 
posing such flat-rate additions ;. (2) it was not 
competent to the ct. to remove such flat-rate 
additions on the ground that, the reasons 
given in support of their imposition by the 
former Rates Advisory Committee were not 
applicable to appcts.’ traffic; (8) the rates 
on appcts.’ traffic were not excessive, notwith- 
standing that the percentage increase resulting 
from such flat-rate additions was greater on 
traffic carried at low mileage rates than on that 
carried at higher mileage rates, & that larger 
reductions in rates had been given to blast 
furnace than to appcts.’, 7.¢e., coal, traffic. 

(4) A rate is not necessarily excessive because 
a railway co. are not handing back on balance 


1377g. 


to the traders all the savings that they are 
making in reduced expenses.— MONMOUTHSHIRE 
& SoutrH Wales CoaL OwneEr’s ASSOCN. y. 
GREAT WESTERN Ry. Co., MONMOUTHSHIRE 
& SouTrH WALES COKE OVENS & ByE-PRo- 
pucts WORKS ASSOCN. v. SAME, SouUTH WALES 
PaTENT FUEL MANUFACTURERS’ ASSOCN, v. 
SamME (1923), 18 Ry. & Can. Tr. Cas. 1. 


1877f. --— Reductions granted to other interests.] 


-—-Upon an application for the removal of a 
flat-rate increase of 2d. per ton, being part of 
& larger increase which originally had been 
imposed on appcts.’ traffic in coal, coke & 
patent fuel in accordance with a second general 
revision of rates directed by the Minister of 
Transport which had since been voluntarily 
reduced by resps., the following grounds were 
relied upon by appcts. in support of their 
case: (1) that a greater proportionate re- 
duction in rates had been given to the traffic 
of certain admittedly necessitous industries 
than to their traffic; (2) that their traffic, & 
in particular their short distance traffic, had 
increased in density since the above increase 
in rates, thereby producing an exceptional 
profit for resps.; & (3) that they apprehended 
in the future «n intensive foreign competition 
which a reduction in railway rates would 
assist them to meet :—Held: (1) the re- 
ductions in rates granted by resps. to the 
traffic of other industries were justified & 
did not establish a case of hardship or injustice 
to appcts.; (2) while it was doubtful as to 
how far the increase in coal traffic had resulted 


in increased profit to resp. cos., the period of ° 


prosperity in appcts.’ trade which was mainly 
due to the abnormal European nolitical 
situation was passing away ; (3) in au applica- 
tion for a reduction of a rate undey i192} 
Act, s. 60, the onus lay upon an appct. to 
show the existence of some element of unfair- 
ness or of hardship amounting to unfairness, 
& appcts. had not discharged that onus by 
alleging that a reduction in rates would assist. 
—MINING ASSOCN. OF GREAT BRITAIN r. 
LONDON, MipLanp & Scorrisn, LONDON & 
NortTH EASTERN, GREAT WESTERN, & 
SOUTHERN Ry. Cos., & CHESHIRE LINES Com- 
MITTEE, NATIONAL ASSOCN. OF COKE & 
ByYE-PrRopucr PLANT (OWNERS) v. SAME 
(1924), 18 Ry. & Can. Tr. Cas. 14. 

Abolition of free storage facilities. |— 
Appcts., the owners of a warehouse at Trafford 
Park, Manchester, claimed that a rate of 
10s. 11d. per ton for sugar from Liverpool 
to their private siding at Trafford Park, 
being the same amount as the corresponding 
rate from Liverpool to resp. co.’s Oldham 
Road station at Manchester, should be re- 
duced by an amount equal to the cost incurred 
by resps. in providing terminal accom- 
modation & services, including twenty-eight 
days’ free warehousing, at their Manchester 
station. No sugar had been consigned by rail 
to appcts.’ warehouse, nor was there any 
evidence that any trader desired to consign 
sugar to it. Prior to the war resps. had given 
fourteen days’ free storage at Manchester 
for sugar in view of similar free accommoda- 
tion provided by competing water-carriers 
from Liverpool to Manchester. This facility 
having been withdrawn by resps., they had 
lost as a result a large part of their sugar 
traffic from Liv 1 to Manchester, &, 
therefore, as from Nov. 1923, had restored the 
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Vol. VI0I.—Carriers. 


1377h. 


13771. ——~ Group 


1877k. 


Cases 1877e—1877m. | 


above free storage for an extended period of 
beta ie days :—Held: the ct. had no 
jurisdiction to abolish the facility of free 
storage, there was no evidence that the 
10s. lld. rate to Trafford Park was un- 
reasonable or excessive, & there was no 
presumption that the rate when compared 
with the corresponding rate to Oldham Road 
station was unreasonable, because the latter 
included free storage at that station.—PorT 
OF MANCHESTER WAREHOUSES, LTD. »v. 
LONDON, MIDLAND & ScotTrisH Ry. Co. (1925), 
18 Ry. & Can. Tr. Cas. 81. 





-]— Upon an application that the 
rates on molasses intended to be used for 
cattle feeding which, with certain exceptions, 
was in Class 1 of the 1891-2 classification, 
should be reduced & placed on the same basis 
as the rates for oilcake & meals, which were 
in Class 3 of that classification :—Held: there 
was no evidence that the rates complained of 
were unjust or unreasonable except by com- 
paring them with the treatment of another 
article in another class, & the ct. had not 

ower at that stage to alter the classiflcation.— 

ATIONAL ASSOCN. OF CORN & AGRICULTURAL 
MERCHANTS v. LONDON, MIDLAND & SCOTTISH 
Ry. Co., CROSFIELD’Ss Or. & CAKE Co., 
Lrp. »v. LONDON, MIDLAND & ScorrTisH Ry 
Co. (1925), 18 Ry. & Can. Tr. Cas. 97. 


rates.|-—Goon (JOHN) & 
Sons, Lrp. ve. LONDON & Nortit KASTERN 
Ry. Co. (1927), 19 Ry. & Can. Tr. Cas. 191. 


1377}. Burden of proof—On applicant.]—MINING 


ASSOCN. OF GREAT BRITAIN. v. LONDON, 
MIDLAND & Scorristh, LONDON & Nori 
EASTERN, GREAT WESTERN, & SOUTHERN 
Ry. Cos., & CHESHIRE LINES COMMITTIER, 
NATIONAL ASSOCN. OF CoKE & Byk-PRopucr 
PLANT (OWNERS) v. Samu, No. 1377f, ante. 


— —-—— —.]— Ernaw VALe STee., Iron 
& CoAL Co., LTD. v. LONDON, MIDLAND & 
Scotrisn Ry. Oo. (1927), 19 Ry. & Can. Tr. 
Cas. 207. 


13771. Power of railway company during transi- 


tional period until ‘‘ appointed day ’’—To 
raise reduced rates.|—-Under 1921 Act, s. 60, 
the rates in existence on Aug. 15, 1921, are 
maximum rates, & the railway cos. are 
entitled to reduce them, & to raise them 
again without applying to the Railway Rates 
Tribunal, if by so doing they do not exceed 
the maximum. 

Where, on Aug. 15, 1921, there was a rate 
for sugar & a Jower rate for sugar in four-ton 
lots, & the railway cos. subsequently con- 
ceded a atill lower rate for sugar in five-ton 
lote :-—Held: the five-ton rate was not a 
new rate, & on Aug. 15, 1921, there was a 
rate in force for sugar in five-ton lots, namely 
the rate for sugar in four-ton lots.—TaTEe & 
LYLE, . v. Lonpon & Norra EASTERN 
Ry. Co. & LONDON, MIDLAND & SCOTTISH 
Ry. Co. (1926), 43 T. L. R. 1384; 71 Sol. Jo. 
82; 20 Ry. & Can. Tr. Cas. 166, H. L. 


Annotation :—Consd. Great Western Ry. Co. v. Boon (1928), 
20 Ry. & Can. Tr. Cas. 63. 


1377m. Charges fixed for services at beginning & 


end of transit—Charges for sidings otherwise 
provided.}—NESTLE & ANGLO-Swiss Con- 
DENSED MILK Co. v. LONDON, MIDLAND & 
SooTTIsH Ry. Co., No. 1246b, ante. 


Cases 1877m—1449. ENnauisH AND Empire Diaest SUPPLEMENT. 


What rates—Owner’s risk rates.]—See Nos. 
1323j, 1828k, ante. 
——~ Charges for detention. ]}—Scee No. 1326a, ante. 


Spor. 14.—TRANSITIONAL PERIOD. 


1877n. Power during transitional period to make 
‘*such charges as were in force ’’>—Meaning 
of.}—“*Such c es as were in force,’’ in 
sect. 60 of 1921 Act, mean such charges as the 
co. were holding themselves out as claiming 
for the particular service in question.—GREAT 
WESTERN ae v. Boon (1928), 20 Ry. & 


Can. Tr. Cas. 6 
18770. -——- ———. a & lLyrty, Lt. 
LONDON & ORTH EASTHRN Ry. Co. & 


LONDON, MIDLAND & SoorTrrisH Ry. Co., 
No. 13771, ante. 


Sect. 156.—AGREED CHARGES. 


See Road and Rail Traffic Act, 1933 (c. 53), 
8. 87-89. 


1877p. What agreements approved.}]—General ob- 
servations as to agreed charges under the 
Road & Rail Traffic Act, 1933 (c. 53). 

Where an agreement is approved by the 
Tribunal statements made by the parties in 
the proceedings for approval form part of the 

agreement. lit is no objection to an agree- 


ment for a charge that it does not limit the 
railway co. to carriage by rail.—Re CHISWICK 
Propucts AGREED CHARGE (1934), 22 Ry. 
& Can. Tr. Cas. 53. 
1877q. -}—An agreement to carry the whole 
of a trader’s traffic wherever required for a 
ercentage of the purchase price may properly 
e made under Koad & Rail Traffic Act 
(c. 53), s. 37. The objection that such an 
agreement makes it impossible for competing 
traders to compare their own charges with the 
agreed charge would be equally applicable 
to a tonnage or a package rate. 

It is not necessary that such an agreement 
should contain a provision for limiting the 
advantage which may be expected to accrue 
to the trader. A comparison between a rate 
based on the purchase price of a certain 
commodity & a rate based on mileage & 
weight of a consignment of the same com- 
modity is fallacious. 

An agreement may be approved though it 
gives liberty to the parties to agree (without 
seeking the approval of the Tribunal) for the 
exclusion of certain traffics from the opera- 
tion of the agreement.—He WooLWORTH’S 
AGREED CHARGE (1934), 22 Ry. & Can. Tr. 
Cas. 90. 





Srecr. 16.—GOODS VEHICLES. 
See Part, XII., post. 


Part X!.—Remedies of and against Carriers. 


1878. Add. Annotation :—Refd. Calico Printers’ 
mete te Ltd. v. Barclays Bank (1931), 145 


1380a. Market salesman.}—A forcign 
consignor sent fruit consigned to himself in 
Iingland, instructing a firm of carriers to 
collect goods & pay charges. The consignor’s 
son ordered them to deliver the goods to a 
firm of market salesmen. This firm accepted 
the goods, sold them, & credited the son with 
the proceeds, & refused ayment to the 
carriers :—Held: (1) a market salesman who 
receives the goods of another to sell, is as 
against the carriers an independent con- 
tractor & is the consignee, although he may 
be liable to a principal to “‘ sell & account ”’ ; 
(2) his acceptance, in the absence of notice 
to the contrary, is evidence of an implied 








PART XI. SECT. 1, SUB-SECT. 2. 

sb. Goods carried under a bill 
of lading—Action by connecting carrier 
ag ere ve ot ‘maintainable YF 


Ry. Co. 1391 vil. 
ELuorr (N. s. 5 g.), 11988) 2 D. I L. R. 973: My 





OQ. L. R. 841.—CAN. 
PART XI. SECT. A. aioe 4.-—— 


MILISAP, [193013 We Ww. R. 161.—CAN, 


contract with the carrier to pay his charges, 
of which the consideration is that the carrier 
has parted with his hen.— WorRLD TRANSPORT 
Co. v. THALING & Co., [1936] 2 All EK. R. 
5738; 80 Sol. Jo. 634. 

1389. Add. Annotation :—Apld. R. v. 
(1929), 46 T. L. R. 105. 

1390. Add. Annotation :—Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

1898. Add. Annotation :—As to(1)Refd. Pennington 
v. Reliance Motor Works, [1923] 1 K. B. 127. 

1485. Add. Annotation :—Refd. Oakley v. Lyster, 
[1931] 1 K. B. 148. 

449. Add. Citation :—91 L. J. K. B. 39. 

Add. Annotations :—Refd. Anderson v. Equit- 
able Life Assce. Soc. of the United States 
(1926), 184 L. T. 557; Dexters v. Hill Crest 
Oil Co. (Bradford), [1926] 1 K. B. 348. 


Harding 


route—-Owner having paid damage to con- 
stgnee.]—-Where an owner of : eoods had 
indorsed a bill of lading to the buyer: 

—Held: he had parted with all his 
rights -to obtain pamper from the 
carrier. The fact that owner paid 
the indorsee the damages suffered by 


ver. J—CONBOY v. 


34 Ca st. Payment for services rendered— 
ate Agreement as to char, . the goods en route did not deprive the 
ubsequent additional ou 8 accoraing ee ees “TERRY latter of his right of section against the 
fo special joint No Mability No. 15 4, ante. 7 aE Oe ek eae 
to .}—NeEw YORE CENTRAL RY. Co. 8.8. Co., [1925] 1 D. L. R. 365: 224) 
oe OsmPH Donan & Sons, Lrp., 41098) PART XI. SECT. 2, SUB-SECT. 1. 3 W. W. R. T18.—OAN. 
r ~L. R. 817; 35 O. R. G 33 sx. consignee—Damage to goods en 
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1476. 


Vol. VilT.—Carriers. Cases 1474—1481. 


Part Xll.—Goods Vehicles. 


See Road and Rail Traffic Act, 1933 (c. 53). 


SrcT. 1.—LICENCES, 


1474. ‘‘A’’ licence—When granted.]—It is not 
sufficient for appct. for an A licence to 
discharge the burden of proving that there 
are persons ready & willing to employ him. 
He must also satisfy the licensing authority 
that the haulage he proposes to do cannot 
for some reason be done by other carriers 
already engaged in carriage, whether by 
road or rail.—ENsSTON & Co. v. LONDON, 
MIDLAND & ScorrisH Ry. Co. (1934), 22 
Ry. & Can. Tr. Cas. 3. 


Annotations :—Apld. Re Fry’s Appeal (1934), 22 Ry. & Can. 

Tr. Cas, 29. Consd. London & North Eastern Ry. Co. ». 
Sanderson (1935), 22 Ry. & Can. Tr. Cas. 171. Apld. 
London, Midland & Scottish Ry. Co. v. Tait & MacConn 
(1935), 22 Ry. & Can. T'r. Cas. 201. Expld. & Apld. 
Thornley & Son v. London, Midland & Scottish Ry. Co. 
1935), 22 Ry. & Can. Tr. Cas. 249. Expld. & Distd. 

awker, Ltd. v. Great Western & London, Midland & 
Scottish Ry. Co. (1935), 23 Ry. & Can. Tr. Cas. 23. Apld. 
Edwards v. London, Midland & Scottish Ry. Co. (1935), 2¢ 
Ry. & Can. Tr. Cas 673; London, Midland & Scottish & 
London & North :‘astern Ry. Cos. v. Palmer (1935), 
23 Ry. & Can. Tr. Cas. 76. Consd. Tickle v. London, 
Midland & Scottish, Great Western, & London & North 
Kastern Ry. Cos. (1935), 23 Ry. & Can. Tr. Cas. 88. Apld. 
Crompton v. London, Midland & Scottish Ry. Co. (1935), 
23 Ry. & Can. Tr. Cas. 178. Consd. Jones ». London 
Midland & Scottish Ry. Co. (1935), 23 Ry. & Can. Tr. Cas. 
208. Apld. Axford v. Southern Ry. Co. (1936), 24 ly. 
& Can. Tr. Cas. 77. Consd. Ferguson v. Western S.M.T. 
Co. (1935), 24 Ry. & Can. Tr. Cas. 72; London, Midland 
& Scottish Ry. Co. v. Pennington (1935), 23 Ry. & Can. 
Tr. Cas. 256. Apld. Newbury & District Motor Services, 
Ltd. v. Stephen & Hewott (1936), 24 Ry. & Can. Tr. Cas. 
140. Refd. Petrie v. Great Western Ry. Co. (1934), 22 
Ry. & Can. Tr. Cas. 15; Power v. Lonecr:. Midland & 
Scottish Ky. Co. (1934), 22 Ry. & Can. Tr. (ee. 2; 
Charman v. Southern Ry. Co. (1934), 22 Ry. & Cun. Tr. 
Cas. 116; Allatt ». London & North Eastern & Loadon. 
Midland & Scottish Ry. Cos. (1935), 23 Ry. & Uan,. ‘I'v. 
Cas. 82; London, Midland & Scottish & London & North 
Eastern Ky. Cos. v. Williams (1935), 23 Ry. & Can. Tr. 
Cas. 159; Orange, Ltd. v. Jonnings (1935), 23 Ry. & Can. 
Tr. Cas. 195; Cooper v, Southern Ry. Co. (1935), 24 
Ry. & Can. Tr. Cas. 55; McLachlan v. Morgan & Co. 
(1935), 23 Ry. & Can. Tr. Cas. 243; Southern Ry. Co. v. 
Owen (1936), 24 Ry. & Can. ‘fr. Cas. 36; Hawker, Ltd. v. 
Great Westorn & London, Midland & Scottish Ry. Cos. 
No, 2) (1936), 25 Ry. & Can. Tr. Cas. 99; London, 

idland & Scottish Ry. Co. v. Anton (1986), 24 Ry. & Can. 
Tr. Cas. 325; Pocock v. Wasey (1936), 24 Ry. & Can. Tr. 
Cas. 316; Sheraton v. United Automobile Services, Ltd. 
(1936), 25 Ry. & Can. Tr. Cas. 83. 


1475. 








-]—The fact that an appct. was a 
partner in a firm which used goods vehicles 
during the basic year is not a relevant matter 
to be taken into account on an application for 
an A licence. Since Parliament has granted 
to licensing authorities a discretion to grant 
or refuse licences, traders no longer have the 
right to choose the carriers they will employ. 
It is not enough for an appct. for an A 
licence to prove that traders are willing to 
employ him. He must also show that there 
is a need for his services in the locality ir 
which he proposes to operate.—PETRIE v. 
GREAT WESTERN Ry. Co. (1934), 22 Ry. & 
Can. Tr. Cas. 15. 
Annotations :—Refd. London & North Eastern Ry. Co. »v. 
Sanderson (1935), 22 Ry. & Can. T'r, Cas. 1713 London, 


Midland & Scottish Ry. Ce. v. Tait & MacConn (1935), 22 
Ry. & Can. Tr. Cas. 201. 


-}—(1) An applit. who thought that 
his application was a matter of form, & who did 
not realise the importance of presenting the 
whole of his case to the licensing authority 
was allowed to call new evidence before the 
Appeal Tribunal. 
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1477. 


1478. 


1479. 


1480. 


Annotations :—Refd. Crompton v. London, 


1481. ——. 


(2) The fact that an appct.’s vehicle has been 
employed by other hauliers is some evidence 
of a public need for additional transport 
facilities—Re Fry’s APPEAL (1984), 22 Ry. & 
Can. Tr. Cas. 29. 


-}—An A licence should be granted 
where the public need for a carrier in the 
appct.’s district is established, even though 
it is not shown that that need has been 
brought about by any general expansion of 
industry. An appct.’s ignorance of the law 
relating to motor cars, the fact that un appct. 
has bought a goods vehicle without first 
obtaining a licence for it, & the probability 
that an appct. will lose money in the business 
of a carrier are not relevant considerations 
to which a Comr. should have regard in 
granting or refusing an A _ licence.-—Re 
HuUGHEs’ APPEAL (1934), 22 Ry. & Can. Tr. 
Cas. 141. 














-}—The fact that vehicles were 
used during the basic year by a firin since 
dissolved of which the appct.’s son was a 
member is not a good ground for granting 
an application for an A licence intended to 
be oxercised for the benefit of the son.— 
Lonvon & Norrit KLAsTern Ry. Co. v. HurD, 
NewuaMs, Lrp. v. Hurp (1085), 22 Ry. & 
Can. Tr. Cas. 147. 


——.]—Held: by the Appeal Tribunal, 
distinguishing I’nstun’s Case, railway cos. 
are in an exceptional position owing to their 
peculiar statutory obligations as to collection 
& delivery. If, therefore, a railway co. can 
show that they could carry out these statu- 
tory obligations more efficiently with the 
licence than without it their application 
should succeed, notwithstanding they will 
thereby abstract traflic from other carriers 
already engaged in carrying in the district 
intended to be served.—-LONDON & NorTH 
EASTERN Ry. Co. v. SANDERSON (1035), 22 
Ry. & Can. Tr. Cas. 171. 





Annotations :--Apld. Watts v. London & North Kastern & 


London, Midland & Scottish Ry. Cos. (1937), 25 Ry. & 
Can, Tr. Gas. 187. Refd. London, Midland & Scottish Ry. 
Co. v. Tait & MacConn (1935), 22 Ry. & Can. Tr. Cas. 201 | 
Auld v. London, Midland & Scottish Ry. Co. (1935), 22 
Ky. & Can. Tr. Cas, 239. 

-}—The fact that an appct. was a 
carrier up to a few weeks before the com- 
mencement of the basic year, bul went out: of 
business because of rate cutting by his 
competitors, should not influence a licensing 
comr. to grant him an A licence in the absence 
of evidence that the work he proposes to do 
cannot be done by other carriers. Where an 
appct. failed to adduce evidence showing 
that his vehicles would not be in excess of 
local requirements, his application ought to 
have been refused.—LONDON, MIDLAND & 
Scorrisuh Ry. Co. v. INMAN (1935), 22 Ky. 
& Can. Tr. Cas. 184. 








Midland & 
Scottish Ry. Co. (1935), 23 Ry. & Can. Tr. Cas. 178 | 
London, Midland & Scottish Ry. Co. v. Pennington (1935), 
23 Ry. & Can. Tr. Cas. 256. 


-]—There being only two covered 
vans in G. suitable for the removalof furniture, 
the appct. was granted an A licence on proof 
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that there was a need in G. for another such | 1487. ——— ———.]}—-LONDON, MIDLAND & ScorrisH 

van & that there were persons willing to & Lonpon & Norte EASTERN Ry. Oos. v. 
employ him.—LONDON, MIDLAND & SCOTTISH WILLIAMS, No. 1618, post. 

Ry. Co. v. Tair & MacConn (1935), 22 Ry. 1488. ——.]—(1) An applt. who had failed to 

Pert a Fe a Western S.M.T. Co. (1935) Lvs his Coes Peters ee. Ome re 

Qf hy & Gan, Te & al aS td. Hawker, Ltd. v. Great mitted to call new evidence to prove it before 

Western & London, Midiand & Scottish Ry. Oo. (1935), the. Appeal Tribunal. 

23 Ry. & Can. Tr. Cas. 23; Tickle v. London, Midland (2) At a public inquiry held by the comr. 

& Scottish, Great Western & London & North Eastern it appeared that appct. had captured the 

ee: traffic of the objectors, but it did not appear 


Ry. Cos. (1935), 23 Ry. & Can. Tr. Cas. 
1482. -}—Held: an A licence should how this had been done. The comr. refused 











not be granted to a carrier of twelve years’ 
standing who gave up the business of carrying 
because he was losing money, but was out of 
time for an application under sect. 7 (2). 
But there may be an equitable right to a 
licence where a carrier was actively employed 
as such on Apr. 1, 1934, but failed through 
inadvertence to apply in time.— YEARSLEY v. 
GREAT WHSTERN Ry. Co. (1935), 22 Ry. & 
Can. Tr. Cas. 258. 


the application because there was no evi- 
dence of any need for the services of the appct. 
On new evidence being called before them the 
- peal Tribunal were satisfied that the traffic 
the objectors had been captured by appct. 
Sane of the inefficiency of the former; the 
appeal was therefore allowed though there 
was no evidence to show that the work 
proposed to be done by the appct. could 
not for some reason or reasons be done b 


Annotation :-—Refd. Barker v. London & North Hastern & other carriers.—STBPHENSON v. SAGAR 
pena: Midland & Scottish Ry. Cos. (1936), 24 Ry. & Can. Son (1935), 23 Ry. & Can. Tr. Cas. 183. 
Peonernon 1489 J—Although it is found as a fact 

1483. -}—(1) An appet. who proposes to that there is work available for an appct. 














provide a new type of service, such asa 
‘regular daily service, is not bound to satisfy 
the licensing authority that the haulage he 
proposes to do cannot for some reason be 
done by other carriers already engaged in 
aes whether by road or rail. 

(2) An appeal was allowed where applt. 
did not present his true case to the licensing 
authority, but did | Hak it to the Appeal 
Tribunal. Observations on the duty of a 
licensing comr. to give the reasons for his 
decision in writing when duly requested to 
do so.—SmMITH v. LONDON, MIDLAND & 
ScorrisH Ry. Co. (1935), 22 Ry. & Can. Tr. 
Cas. 262 


to do, he ought not to be granted a licence 
to do it unless he also proves a priméd facie 
case that there is no other carrier able to do 
the work.—LoNbDON, MIDLAND & SCOTTISH 
Ry. Co. v. PENNINGTON (1935), 23 Ry. & 
Can. Tr. Cas. 256. 


Annotation :—Consd. Barkley v. qongan: Midland & Scot- 
tish Ry. Co. & London & Nort 
23 Ry. & Can. Tr. Cas. 


Eastern Ry. Co. (1935), 








ae a carrier who anticipates 
that he is not likely to use his vehicle to do 
any work except for one person only ought 
not to be granted an ordinary A licence. 

(2) The fact that an appct. bought his 
vehicle before the passing of the Road & 


Rail Traffic Act, 1933 (c. 53), but after the 
end of the basic year, & used it for carrying 
goods for reward, & the hardship which 
would be occasioned by refusing a licence in 


Annotation :—Distd. Ferguson v. Western S.M.T. Co. (1935), 
24 Ry. & Can. Tr. Cas. 72. 


-]—The fact that an appct. has 








1484. 


been granted a short term licence for adminis- 
trative reasons under sect. 3 (4), & that he 
has purchased a vehicle on the faith of that 
grant are not grounds for granting him an 
A licence for the full currency period.— 
RHODES v. LONDON, MIDLAND & ScOrrisH 
Ry. Co, (1935), 22 Ry. & Can. Tr. Cas. 266. 


such circumstances, are not matters which 
a Comr. ought to take into consideration in 
the exercise of his discretion.— BARKLEY v. 
LONDON, Mipianp & Scorrish Ry. Co. & 
LONDON & NORTH EASTERN Ry. Co. (1935), 
23 Ry. & Can. Tr. Cas. 267. 


.}—An appct. for an A licence who sad one (eee) oe noe Tee one eee 
wn z Can F 

proves that there are persons ready & woes Reta. Miller E00, 2. i, bondon, gland & Soottish Ry. 

to employ him & that the service which he o., London or rn Ky. reat Western Ry 

offers can be more efficiently operated by him ee , Coast, Linos, Ltd. & Bowker (1937), 25 Ry. & Can. 

than by others should be granted a licence.— 1491 

_EpwaArps v. LONDON, MIDLAND & SCOTTISH : 

Ry. Co. (1985), 23 Ry. & Can. Tr. Cas. 67. 
Annotation :—Refd. London, Midland & pootush Ry. Co. v. 
Anton (1936), 24 Ry. & Can. Tr. Cas. 325 


——.}—(1) On an application for an A 








1485. 








-—+—Held: the fact that a ry. co. 
offered facilities for the transport ia Age wet 
hides & had a number of years ago carried 
wet hides for a trader for whom appct. pro- 
1486 posed to carry wet hides was evidence that 





licence by a newcomer to the carriers’ busi- 
ness appct. must not only prove that there 
are persons ready & willing to employ him, 
but must also make out a primd facie case 
that if the application is granted traffic 


suitable transport facilities in the district 
intended to be served by appct. were in 
excess of requirements.—LONDON, MIDLAND 
& ScotTrisH Ry, Co. & LonNDenN & NorTH 
EASTERN Ry. Co. v. DUNNETT (1935), 23 
Ry. & Can. Tr. Cas. 276. 


facilities in the district which he proposes to Amalpatio 
serve will not be in excess of peauiierianta, ee eee oe rt, Ltd. (1937) sari Re & on Sie 

(2) The willingness of an a pet. for an A Cas. 158; Great Westorn’ & London, Midland & Beottish 
licence to enter into an undertaking to observe pie Cos. v. Gute eva eae ear Pe ea reek A 
a condition limiting his exercise of the licence | {London & North Eastern Ry. ars 1938) 26 Ry. & Can. 
is not a proper ground for granting the Tr. Cas. 260. Refd. London, Midl & Soottis y. Oo. 
licence.—LONDON, MipLanp & ScorrisH & |  °: Ingleby (1936), 24 Ry. & Can. Tr. Cas. 2 
LONDON & NorTH EASTERN Ry. Cos. v. | 1492. ——.]}—A carrier who was veatiiied to 
PALMER (1985), 23 Ry. & Can. Tr. Cas. 76. 
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an A licence because he had been carrying 


1493. 


1494. 


1495. 


1497. ———— 


during the basic year was granted an A' 
licence under sect. 7 (1) of the Act subject 
to the condition that he should use his 
vehicle exclusively for the traffic of one co. 
Later part of the traffic of that co., came 
under the control of another person who also 
desired to employ this carrier. The carrier 
therefore surrendered his A licence with the 
condition attached & applied for an A licence 
without any condition. Sir Henry Piggott 
was of opinion that in ordinary justice the 
applicant was entitled to an A licence :— 
Held: by the Appeal Tribunal, appct. 
should not have been granted an A licence 
because it appeared that he was not the 
only carrier capable of dealing with the 
traffic.—SoOUTHERN Ry. Co. v. OWEN (1935) 
24 Ry. & Can. Tr. Cas. 36. 


——.}—An appct. obtained an A 
(Contract) licence. Later he applied for an 
A licence, claiming that he had been mistaken 
as to the nature of the A (Contract) licence. 
He adduced no evidence that persons other 
than the co. with whom he was under con- 
tract would :mploy him :—Held: on the 
facts, appct. had not made a mistake, & 
no case had b3aen made out. Semble: if a 
mistake had been made, this would have 
afforded equitable grounds for granting an 
A licence.—AXFORD v. SOUTHERN Ry. Co. 
(1936), 24 Ry. & Can. Tr. Cas. 77. 


-}—A haulage co. went into 
liquidation in Sept. In Oct. resps., two of 
its former drivers started business on their 
own account, & applied for an A licence. At 
the inquiry two of their custemers stated 
that they, the customers, had empluved the 
co., but that in the interval betwee: the 
liquidation & the commencement of the nutw 
business they had employed other firms. 
A third customer had no complaint against 
applts., whom he had employed until the new 
business started :—Held: resps. had not 
established a primd facie case that the work 
they propose. to do could not be done by 
existing operators, & were therefore not 
entitled to a licence. 

Per Sir Henry Piggott: Particulars of the 
objector’s & other existing services should 
be given in the Notice of Objection.— 
NEWBURY & Dyistricr MoTorR SERVICES, 
Lrp. v. STBPHENS & HeEwettr (1936), 24 
Ry. & Can. Tr. Cas. 140. 


-}—An application for an A licence 
was refused both because appcts. failed to 
discharge the onus of proving the need for 
the service which they desired to provide & 
that this need could not for some reason be 
met by the facilities already available, & 
also because the grant of the licence would 
have created an excess of transport facilities 
in the district.—ORANGE (J.), Lp. v. JEN- 
NINGS (1935), 24 Ry. Can. & Tr. Cas. 195. 


b ] 

















a LTS 


1496. ———- ———.}—An A licence ought not to be 


granted to an appct. who does not prove that 
he is the only carrier capable of carrying the 
traffic he proposes to c It es no 
difference that there are persons who desire 
to avail themselves of his services.—JONES 
v. LONDON, MipLaAnpD & ScotrrisnH Ry. Co. 
(1935), 24 Ry. Can. & Tr. Cas. 208. 


-}~A co. engaged principally upon 
haulage on trunk routes applied at the close 
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of the first currency period for a new A licénce 
in continuation of their existing A licence. 
The amalgamated railway cos. objected upon 
the ground that suitable transport facilities 
were already in excess of requirements :—- 
Held: by the Appeal Tribunal: (1) it is no 
part of a licensing authority’s duty to have 
regard to a difference between road & rail 
rates or to take into account the railway 
‘rates structure ’’ set up pursuant to Rail- 
ways Act, 1921; (2) there is nothing in the 
Act to support the view that the ‘‘ status quo ” 
should be maintained beyond the first cur- 
rency period; (3) the principle laid down 
in Smart’s Case, No. 1518, post, is not limited 
to applications for variations but applies 
equally to applications such as this. The 
principle is that, if an objector proves that 
suitable transport facilities are in excess of 
requirements, or would be if the licence were 
granted, then, generally speaking, a licence 
should not be granted. The Appeal Tribunal 
now point out that proof of the objection does 
not give the objector a legal right to have the 
application dismissed ; the reason why such 
an application should be dismissed is that it 
would not be in the public interest for a 
licensing authority to exercise his discretion 
so as to create wasteful competition ; (4) an 
established haulier on a trunk service when 
applying for a new A licence in continuation 
of his expiring liccnee should satisfy the 
licensing authority (a) bnat during the cur- 
rency of his expiring licence the authorised 
vehicles have been regularly & fully em- 
ployed; (b) as to his gross receipts & ton- 
nage; (c) there has been no material change 
in the circumstances relating to his business. 
If the licensing authority is satisfied as to 
these matters he should graut the application 
unless there are overriding circumstances to 
the contrary. Such overriding circumstances 
exist if the evidence establishes beyond 
reasonable doubt that suitable transport 
facilities are, or will be, in excess of require- 
ments; (5) transport facilities are not 
‘suitable ’’ within sect. 11 (2) of the Act 
unless they are (a) suitable for carrying the 
goods required to be carried, (6) suitable to 
the person requiring them to be carried on the 
occasions when he requires transport, & 
(c) suitable to current industrial & com- 
mercial conditions ; (6) on the facts of this 
case, appcts. had satisfied the licensing 
authority as to the matters (a), (b) & (c) of (4) 
above, & that the objectors, though they 
had proved that their facilities vy ere physically 
adequate, had not proved them to be “ suit- 
able.”’ Application granted.—Fourn AMAL- 
GAMATED Ry. Cos. v. Bouts-TI.1O1son 
TRANSPORT, Lryp. (1037), 25 Ry. & Can. Tr. 
Cas. 168. 


Annotations Weer ive Re Boyer (William) & Sons 


(Transport), Ltd. (1 25 Ry. & Can. Tr. Ons. 302 

Hazell v. Southern Counties Road Transport Co., Ltd. 
Shel , 25 Ry. & Can. Tr. Cas. 259; London, Midland & 
Scottish & London & North Kastern Ky. Cos, v. Stevenson 
Transport, Ltd. hl 25 Ry. & Can. Tr. Cas. 328; 
Modern Haulage Services, Ltd. v. Louden, Midland & 
Scottish & London & North Eastern Ry. Cos., Soutborn 
Ry. Co. v. Coleman, London, Midland & Scottish & 
London & North Eastern Ry. Cos. v. Stuart (1937), 25 
Ry. & Can. Tr. Cas. 272; Alexander (Charles) v. London, 
Midlond & Scottish & London & North Kastern Ry. Cos. 
193%), 26 Ry. & Can. Tr. Cas. 260; Oxlade v. Great 
Vestorn Ry. Co. (1938), 26 Ry. & Can. Tr. Cas. 234 ; 
McNamara & Co. (1921), Ltd. ». London, Midland & 
Scottish & Great Western Ry. Cos. (1937), 26 Ry. & Can. 
Tr. Cas. 117; London & North y. Co. v. Blyth 
Transport Co. (1937), 26 Ry. & Can. Tr. Cas. 202, 


Cases 1498—1508, 








«}~-Where the holder of a B licence 
‘acquires the carrying business of the holder of 
an A licence & applies for an A licence which 
is necessary to enable him to obtain the full 
benefit of the goodwill transferred, the fact 
that he is already the holder of a B licence 
is not a special circumstance which would 
justify the licensing authority in refusing him 
an A licence. When application is made for 
an A licence for the purpose of effecting the 
transfer of @ carrying business, then whether 
or not the case is one in which the licensing 
authority is bound to take into account the 
objection that transport facilities are or will 
be in excess of requirements, nevertheless 
appct. must prove that a reasonable number 
of the customers of the vendor are prepared 
to transfer their business to the purchaser.— 
WASEY v. BORWICK (1937), 26 Ry. & Can. 
Tr. Cas. 217. 


Annotation :—Distd. Ball pa loonter), Ltd. v. Platts Bros. 
(1937), 25 Ry. & Can. Tr. C 








-J—An_ old-established firm of 
hauliers also carried on a gravel, etc., busi- 
ness. In 1927 the entire business was ac- 
quired by a limited co. In 1931 a second 
limited co. was formed & acquired the road 
haulage portion of the business, This haul- 
age co. was in 1034 granted an A licence, 
claimed tonnage. It now applied for an A 
licence incontinuation of the expiring licence. 
Mr. Gleeson Robinson refused the application 
on the ground that a B licence was appro- 

riate ; otherwise any person combining a 

aulage business with another business could 
evade the disabilities of a B licensee by 
incorporating a separate haulage co. On 
appeal :— Held although Mr. Gleeson 
Robinson’s views might be properly 
applicable to many cases, they did not 
apply in this case where appct. co. was 
the successor of an old-established transport 
business & had been incorporated in 1931, 
before the Road & Rail Tratfic Act was con- 
templated.—Re Boyer (WILLIAM) & SONS 


(TRANSPORT), Lrp. (1937), 25 Ry. & Can. 
Tr. Cas. 302. 
1500. ——— —-—-.]—(1) When a carrier transfers 


his business to a co. which he himself man- 
ages, this cannot be regarded as a colourable 
transaction so as to make him still the user 
of the vehicles for the purpose of applying 
for a licence. In such a case it is the co. 
which uses the vehicles & which must apply 
for the licence, even though the vehicles are 
registered in the name of the manager. 

(2) A change of base by itself is not neces- 
sarily such a material change of circumstances 
as should disqualify an appct. for a licence for 
a further currency period within the rules 
laid down in Four Amalgamated Railway 
Cos. & Bouts-Tillotson. Buta change of base 
accompanied by a change of the area of 
normal user may be such a material change.— 
TURRELL v. Days’ Transport & REMOVAL 
SERVIcH, Lrp., CHiILp & Sons, LrD. ORWELL 
TRANSPORT, Nick Bros., LonpON & NORTH 
EASTERN Ry. Co. (1938), 26 Ry. & Can. Tr. 
Cas. 247. 


1501. ——— For additional vehicles—When granted. ] 


—(1) The principles on which A _ licences 
should be granted or refused cure the first 
currency pare are inter alia that the satus 
quo should as far as possible be maintained. No 
increase in the number of vehicles licensed 


an 


Annotations :—Apld. Hawker, Ltd. o 


1502. 


notation :—Reld. 
a owavridee (1935), 22 Ry. & Can. Tr. 
1508. 
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should be allowed except‘upon proof that such 
increase is really necessitated by the general 
expansion of industry in any particular 
business or district. Stabilisation of the 
industry should be the first aim of the 
licensing authorities. 

(2) The mere fact that particular cus- | 
tomers are willing to give further custom to 
the appct. is not by itself sufficient to justify 
the grant of an A licence for an increased 
number of vehicles. 

Where an appct. seeks an A licence for an 
increased number of vehicles on the ground 
that particular customers propose to use 
those vehicles his proper course is to apply 
for contract licences under Road & Rail 
Traffic Act, 1933 (c. 53), s. 7 (1). 

(3) An undertaking by the appct. to 
observe certain conditions attached to the 
grant of an A licence cannot be accepted as 
an alternative to refusing the app soa 
because such an undertaking would not be 
enforceable.—RIDGEWELL & Co. v. SOUTHERN 
Ry. Co. (1934), 22 Ry. & Can. Tr. Cas. 6. 
Great Western & 
London, Midland & Scottish Ry. (1935), 23 Ry. & 
Can. Tr. Cas. 23; Re jt Ae Appeal pag 22 Ry. & Can. 
Tr. Cas. 29. Distd. L ‘arr & North Eastern Ry. Co. v. 
Robson V leprepera me arrR 1935), 22 Ry. & Can. Tr. Cas. 
233. Apld. Barkley v. Loudon, Midland & Scottish Ry. 
Oo. & London & North Hastern Ry. Co. (1935), 23 Ry. 
& 0 267. Consd. Cooper v. Southern Ry. Co. 

1935), 24° Ry. "& Can. Tr. Cas. 55; Forrester v. Great 


estern Ry. Co. (1935), 23 Ry. & "Can. Tr. Cas. 225 a 
ats & North Eastern & youdon,, aiden’: & Bee ty 


Co. v. Beazle UN 24 potas Sas 
A mid. London & Nort y. Co. a. Alien ( (i986), 
Ry. & Can. Tr. Oas. retis Consd. Great Western 
Tonasn: Midland & Scottish Ry. Cos. v. Smart (1936), 24 


Ry. & Can. Tr. Cas. 273; Haw er, Ltd, ». Great Western 
& London, Midland & Scottish Ry. Cos. (No. 2) (1936), 
25 Ry. & Can. Tr. Cas. 99; Kerr & London, Midland & 
Scottish Ry. Co. v. Brown (1936), 24 Ry. & Can. Tr. Cas. 
323. Apld. Chapman ». Garlick, Burrell & Edwards, Ltd. 
(1937), 26 Ry. & Can. Tr. Cas. 177. Consd. London, Mid- 
land & Scottish & London & North Eastern Ry. Cos. v. 
Stevenson Transport, Ltd. (1937), 25 Ry. & Can. Tr. Cas. 
328. Apld. London, Midland Scottish Ry. Co. v. 
Young’s gra: Deliveries (1937), 26 Ry. & Can. Tr. 
Cas. 209. Refd. Power v. London, lidland & Scottish Ry. 
Co. (1934), 22 Ry. & Can. Tr. Cas. 21; Ae Hughes’ Appeal 
(1934), 22 Ry. & Can. Tr. Cas. 141 ; ’ London, Midland & 
Scottish & London & North Bastern Ry. Cos. v. Collier 
Daniels Transport Co. (1936), 24 Ry. & Can. Tr. Cas. 258 ; 

Southern Ry. Co. v. Hardy & Son, Ltd. (1935), 24 Ry. & 
Can. Tr. Cas. 18; Four Amalgamated Ry. Cos. v. Bouts- 
Tillotson Transport, Ltd. (1937), 25 Ry. & Can. Tr. Cas. 
158; J. & EH. Transport, Ltd. v. London, Midland & 
Soothish, Ry. Co. (1937), 26 Ry. & Can. Tn Cas. 183; 

Miller & Co. v. London, gene & Scottish Ry. Co. 
(1937), 25 Ry. & Can. Tr. Cas. 36: 


-+-Held: by the Appeal 
Tribunal, the enlargement of a carrier’s 
licence cannot be justified by general evidence 
of an increase in his business & general 
evidence that that increased business cannot 
be done by other carriers.—LONDON & 
NortH EASTERN Ry. Co. v. Briaas (1935), 
22 Ry. & Can. Tr. Cas. 252. 
London & North Hastern Ry. 
Cas. 255, 











Co. 4%. 


.}—(1) Where an appct. hired 
vehicles in the past as part of a general policy, 
& not in a casual manner, he has no right to 
a licence to enable him to dispense with 
hiring in the future, apart from special 
circumstances such as those mentioned in 
L. M. S. and Barr. 

(2) A general increase in a carrier’s busi- 
ness is a good ground for authorising him 
to use a larger number of vehicles; & the 
fact that the increase is vel ba attributable 
to the custom of one particular firm is not in 
the circumstances a ground for limiting him 











1505. ———- —— 


to a contract licence under sect. 7 (1).— 
LONDON & Norru Eastern Ry. Co. v. 
ROBSON (GATESHEAD), Lrp. (1935), 22 Ry. 
& Can. Tr. Cas. 2338. 


Annotations :—Retd. Thornley & Son v. Lond 
cottian Hy, Oo. 1984), 48 Hy ee Cane ene 


Four Amalgamated Ry. Cos. v. Foster & Co. (1936 ; 24 
Ry. & Can. Tr. Cas. 265. ee 


1504. ——- ———- ——.|~_ Hawker, LD. v. GREAT 


an. Tr. Cas. 249; 


WESTERN & LONDON, MIDLAND & ScorrisH 
Ry. Cos. No. 1536, post. 


-]}—(1) On an application to 
vary a carrier’s licence by the inclusion of 
an additional vehicle it is not sufficient for 
appct. to prove an increase in his business 
since the is hore grant of his licence, & 
there is no distinction between the cases 
where the application is opposed by a railway 
co., where it is opposed by a rival road carrier, 
& where it is not opposed at all. 

(2) Where the decision of the licensing 
authority appears to have been based on 
erroneous grounds a resp, is nevertheless 
entitled to support the decision on other 
grounds.—ALLATT v. LONDON & NoRTH 
EASTERN & I] ONDON, MIDLAND & SCOTTISH 
Ry. Cos. (1955), 23 Ry. & Can. Tr. Cas. 82. 





Annotation :—As to (1) Refd. London & North Eastern & 
London, Midland Scottish Ry. Co. v. Beazley (1936), 
24 Ry. & Can. Tr. Cas. 112. 


1506. —— 





——.}—(1) An application in part 
for claimed, & in part for discretionary, 
tonnage should be so published, & not as an 
application for discretionary tonnage only. 


Where an appct. carries partly in one traffic 


area & partly in another general evidence as 
to his operations throughout tha country 
will not suffice to support an application for 
a licence for vehicles intended to be normaily 
based in a particular traffic area. 


(2) A licensing comr. should act judicially, ' 


& should not allow his mind to be influenced 
by mere complaints unsupported by evidence. 

(3) Where the previous conduct of an 
appct. is brought in issue by allegations of 
criminal offences it is the duty of those 
making the allegations to furnish appct. with 
particulars of the offences he is alleged to 
have committed if he requires them. If the 
fact that a criminal offence has been com- 
mitted comes in question even collaterally, 
it must be strictly proved. 

(4) A licensing comr. who is required to 
give his reasons for a decision under sect. 6 (3) 
of Road & Rail Traffic Act, 1933 (c. 53), is 
bound to give all his reasons. He cannot 
reserve to himself a right to give additional 
reasons later. 

(56) Previous offences committed by an 
appct. as a carrier against sect. 19 of Road & 
Rail Traffic Act, 1930, & the charging of 
uneconomic rates as a carrier do not con- 
stitute ‘‘ previous conduct of appct. as a 
carrier of goods’’ within sect. 6 (2) (b) of 
Road & Rail Traffic Act, 1933, & a licensing 
comr. is not entitled in law to take such 
matters into consideration when exercising 
his discretion under that sect. But if. an 
objection to the application is made under 
sect. 11 (2) of the Act, on the ground that 
suitable transport facilities are or, if the 
application were granted, would be in excess 
of requirements, such matters are relevant 
to such objection & should be taken into 
consideration. 
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(6) A road carrier who maintains long- 
distance trunk services, & seeks authority 
for additional vehicles to be used for the 
collection & delivery of his traffic, ma 
justify his ppyneetion by showing that suc 
collection delivery can be better co- 
ordinated with his trunk services & can be 
performed more efficiently with vehicles 
owned by him & under his control than by 
employing others to do the work.—-BoutTs- 
TILLOTsoN, Lrp. v. DONALDSON WRIGHT, 
Lrp. (1935), 23 Ry. & Can. Tr. Cas. 106. 


Annotations :—As to (5) Refd. Moore v. London, Midland & 
Scottish & London & North Eastern Ry. Cos. (1937), 25 
Ry. & Can. Tr. Cas. 318. 4s to (6) Refd. Watts v. London 
& North Eastern & London, Midland & Soottish Ry. Cos. 

1937), 25 Ry. & Can. Tr. Cas. 187; London, Midland & 
cottish & London & North Eastern Ry. Cos. v. Stovenson 
Transport, Ltd. (1937), 25 Ry. & Can. Tr. Cas. 328 


1507. —-—- —-—~- —-—.]-—--On an application to vary 
an A licence by including an additional 
vehicle appct. established a case for his 
tonnage being increased, & his application 
was granted. On appeal by the objectors 
to the Appeal Tribunal :—Held: a case for 
an additional vehicle could not be established 
merely by making a case for additional ton- 
nage, &, though the latter case had been 
made out, the Tribunal were not competent 
to deal with the appeal on that basis.— 
SOUTHERN Ry. Co. v. BARNES (1935), 23 
Ry. & Can. Tr. Cas. 137. 


— —— -—~—-,}—(1) There is no right of 
appeal by an objector to an application for 
claimed tonnage where the comr.; being 
satisfied that the vehicle tc be authorised is 
properly included in the claimed tonnage 
grants the application. 

(2) Where a carrier who was established 
during the basic year seeks to augment the 
vehicles which he is authorised to use he 
must prove some general expansion in the 
business of his customers.—STUBBS (LBO- 
NARD) & Co., Lrp. v. JACKSON & ELLIS 
(1935), 23 Ry. & Can. Tr. Cas. 141. 


1509. ——- --— -—--..]—-(1) An increase in the 
business of a carrier is not the same thing 
as an increase in the vusiness of his customers ; 
& evidence of the former by itself does not 
justify an addition to the vehicles authorised 
by a carrier’s licence. 

(2) On an application for a variation of a 
licence a Comr. is entitled to take into 
consideration the conclusions he came to on 
the original application. 


(3) General evidence that a carrier has 
had difficulty in finding other carricrs to 
carry for him is not a special circumstance 
justifying the licensing of additional vehiicles 
to enable the carrier to do his own carrying 
himself. 

(4) A licence ought not to be granted to a 
carrier for services which the Comr. thinks 
are unnecessary. 

(5) The decision of a Comr. on an applica- 
tion cannot create anything in the nature of 
an estoppel against appct.—FORKHSTER v. 
GREAT WESTERN Ry. Co. (1935), 23 Ry. & 
Can. Tr. Cas. 225. 


1510. ——- ——— --—.}—An established carrier 
sought an enlargement of his licence on the 
round that his fruit-carrying business had 
increased. The Comr. having refused the 
application on the ground that suitable 








1508. 


1511. 


Annotations : 


1512. 


1513. 


Cases 1510—1518. 


transport facilities in the district were in 
excess of requirements :—Held: though the 
evidence in support of the Comr.’s finding 
was very slight, the appeal should not be 
allowed because the Tribunal were of opinion 
that appct.’s fruit-carrying business had not 
increased, & they refused to consider whether 
his business of carrying vegetables had in- 
creased.—CooPHR v. SOUTHERN Ry. Co. 
(1935), 24 Ry. & Can. Tr. Cas. 55. 


-/—A haulier holding an A 
licence for two vehicles applied for it to be 
varied by the addition of a third vehicle. 
His gross receipts had increased & he had 
been compelled to hire:—Held: such an 
appct. must first establish a case as laid 
down in Ridgewell's Case. If such a case is 
established the formula in Hawker’s Case 
must then be applied to determine how many 
(if any) additional vehicles should be 
authorised. Assuming that this appct. had 
established the first point, he failed on the 
second point, for he had not proved abnormal 
hiring, while the increase in gross receipts, 
computed on a basis of ten-months as laid 
.down in Hawker’s Case, was too small to 
justify the extra vehicle. The formula in 
Hawker’s Case cannot be applied to certain 
cases. Alternative considerations discussed. 
Matters to be considered when assessing 











evidence of increase in gross receipts dis- |. 


cussed. Two classes cof hirers distinguished. 
—Lonpon & Nort -JaAstTERN & LONDON, 
MIDLAND & Scorrisu Ry. Cos. v. BEAZLEY 
(1936), 24 Ry. & Can. Tr. Cas. 112. 


——Consd. Great Western & London, Midland 
& Scottish Ry. Cos. v. Smart eee 24 Ry. & Can. Tr. 
Cas. 273. Apld. Drinkwater v. London & North Eastern, 
London, Midland & Scottish & Great Western Ry. Cos. 
1936), 25 Ry. & Oan. Tr. Cas. 32. Refd. Bradshaw v. 
ondon, Midland & Scottish & London & North Eastern 
Ry. Cos. (1986), 24 Ry. & Can. Tr. Cas. 137; London & 
North Eastern Ry. Co. vr. Allan (1936), 24 Ry. & Can. Tr. 
Cas. 149; Hawker, Ltd. v. Great Western & London, 
Midland & Scottish Ry. Cos. (No. 2) (1936), 25 Ry. & Can. 
Tr. Cas. 99; J. & E. Transport, Ltd. v. London, Midland 
& Scottish Ry. Co. (1937), 26 Ry. & Can. Tr. Cas. 183. 











-}~An appct. claimed an 
additional vehicle under his A licence on 
three grounds: (1) that the vehicle was to be 
acquired from a trader, who was then operat- 
ing it under a C licence, & that the trader 
would thenceforth employ the applicant to 
do his cartage; (2) that his business was 
increasing; (3) that he required a heavier 
vehicle for certain work :—Held: operation 
of a vehicle under a C licence was no evidence 
of need for its authorisation under an A 
licence, & since the trader could obtain 
another C licence there was danger of a dual 
grant in respect of his work. Ground (2) had 
not been established by the evidence; & 
the evidence for ground (3) did not justify 
an additional vehicle, though it might have 
justitied the replacement of an existing 
vehicle by a heavier one. The fact that an 
extra vehicle would be placed on the roads 
is not a ground for refusing a licence where a 
case has been made out. ‘‘ Contracting out ”’ 
of the Act, referred to. Remission to 
licensing authority, refused.—LONDON & 
North EASTERN & LONDON, MIDLAND & 
ScoTTrisH Ry. Cos. v. Roperts (1936), 24 
Ry. & Can. Tr. Cas. 154. 


-}-Held : that the avoidance 
of double-shift working is not in iteelf a 
sufficient ground for authorising additional 
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1514. 


Annotation :—Generall 


1515. ——- ——— 


1516. Tyre ore 


1517. 


(1518. 


ENGLISH AND Emprme Digest SUPPLEMENT. 


tonnage under an A licence. Meaning of 
‘* Harrogate & district ’’ discussed.—LONDON 
& NortTH EASTERN Ry. Co. v. PARKER (1936), 
24 Ry. & Can. Tr. Cas. 159. 


-}—(1) The fact that a trader 
desires to transfer his traffic from other 
carriers to appct. only because appct. is in a 
position to help him financially is not a matter 
to be taken into consideration on an applica- 
tion to increase the number of vehicles 
authorised under a licence. 

(2) Evidence of increase in gross receipts 
is not so useful as evidence of increase in 
tonnage of goods carried, nor so useful as 
evidence of increase in gross receipts & 
increase in tonnage of goods carried.— 
REECE, Lrp. v. FOUR AMALGAMATED Ry. 
Cos. (1935), 23 Ry. Can. & Tr. Cas. 199. 


y, Consd. Four Amalgamated Ry. 
oan v. Foster & Co., Ltd. (1936), 24 Ry. & Can. Tr. Cas. 














-/—Moss Bros. v. SOUTHERN 
Ry. Co., No. 1636, post. 


-}—(1) The fact that manu- 
facturers adopt a precviee of waiting for 
orders before manufacturing their goods in 
place of manufacturing the goods first & 
warehousing them in anticipation of orders, 
if proved, is material to the question whether 
there is a need for additional vehicles. 

General evidence that an appct. has had 
difficulty in hiring will not by itself justify 
the grant of a licence for an additional vehicle. 

The evidence of a commercial clerk 
assistant goods manager to a ry. co. that the 
ry. formerly carried traffic which it has since 
lost, & that, so far as he knows, the ry. 
facilities meet the requirements of traders, 
does not prove that the ry. facilities are 
suitable with regard either to that traffic 
or to the persons requiring facilities for it. 

General evidence of an increase in a carrier’s 
business without evidence that the business 
of his customers has also increased will not 
justify the grant of a licence for an additional 
vehicle. 

Evidence that one carrier has without good 
cause abstracted the traffic of another may 
be a ground for refusing a licence, but the 
mere fact of absence of any such evidence is 
not a ground for granting a licence. 

(2) Where, owing to the pressure of business 
before the Comr., evidence which was avail- 
able could not be called, the Appeal Tribunal 
sent the case back for a further inquiry.— 
LONDON, MIDLAND & Scorrish & LONDON 
& NortTH EASTERN Ry. Cos. v. COLLIER 
DANIBLS TRANSPORT, Lrp. (1936), 24 Ry. & 
Can. Tr. Cas. 258. 


——.}-FouR AMALGAMATED 
Ry. Cos. v. Foster & Co., Lrp., No. 1697, 
post. 

















——— ———. }+~(1) Objectors having sub- 
mitted that if they proved suitable transport 
facilities to exist in the district where an 
appct. proposes to carry, then the application 
must fail:—-Held: if such facilities are in 
excess of requirements, or would be if the 
licence were granted, then, generally speak- 
ing, a licence should not be granted. But 
there may be exceptional cases (though the 


= pret ibunal failed to them) 
where a grant would be justifled. In this 
context, ‘‘ suitable’? means more than 


‘“‘ adequate’ & ‘‘ requirements’’ does not 
refer solely to the requirements of appct. & 
objector; both words must be considered 
in relation to current industrial & commercial 
conditions. 

A haulier operating nine vehicles under A 
licence on a trunk service & one vehicle for 
collection & delivery, applied for an extra 
vehicle for the trunk service. The objectors 
contended that suitable facilities were in 
excess of requirements :—Held: the two 
questions, whether appct. has made out a 
case within Ridgewell’s Case, & whether the 
objectors have proved their objection, have 
both to beconsidered. Onthe facts,this appct. 
had made out a case, & the objectors had not 
shown that their facilities were ‘‘ suitable.”’ 

Methods of ascertaining quantum of extra 
tonnage discussed. When considering 
quantum on a trunk service, the tonnage of 
a collection & delivery vehicle should not be 
taken into consideration. Extra vehicle of 
2$ tons authorised. 

(3) The Appeal Tribunal will not decide 
any principle not necessary for their decision 
upon the facts. 

(4) Couns::! for representative bodies heard, 
under rule 5, Appeal Tribunal Rules, 1934.— 
GREAT WESTERN & LONDON, MIDLAND & 
ScorrisH Ry. Cos. v. SmartT (1936), 24 
Ry. & Can. Tr. Cas. 273. 


Annotations :—As to (1) Consd. Four Amalgamated Ry. Cos. 
v. Bouts-Tillotson Transport, Ltd. (1937), 25 Ry. & Can. 
Tr. Cas. 158; Alexander (Charles) v. London, Midland & 
Scottish & London & North Eastern Ry. Cos. (1938), 26 
Ry. & Can. Tr. Cas. 260. Refd. Hawker, Ltd. v. Great 

estern & London, Midland & Scottish Ry. Cos. (No. 2) 
(1936), 25 Ry. & Can. Tr. Cas. 99; Watts v. London & 
North Eastern & London, Midland & Scottis! Ry. Cos. 
(1937), 25 Ry. & Can. Tr. Cas. 187. 


1519. —— -+-GREAT WESTERN & 
LONDON, MIDLAND & Scorrisu Ry. Coc. ». 
BUTLER, No. 1635, post. 








1520. 
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H. operated a trunk service & ancillary 
collection & delivery services. He based his 
application as to the trunk service upon 
increased traffic due partly to increased work 
for old customers, as stated above, & partly 
to obtaining substantial business from a 
new customer whose goods had hitherto been 
carried by rail. H. delivered these goods 
more expeditiously than the railway, but no 
reason was given why speedier delivery was 
necessary :—Held: it would not be in the 
public interest to grant H. a licence to carry 
goods hitherto carried by another carrier, 
provided that the previous carrier’s facilities 
were suitable. The fact that the latter were 
slower did not render them unsuitable in the 
absence of evidence that more expeditious 
delivery was reasonably necessary to the 
trader. H. was not entitled to additional 
vehicles for his trunk service. 

As to his collection & delivery service I. 
gave evidence that owing to reorganisation 
of the working of his fleet he needed further 
vehicles for this work, that he had been hiring 
these at a cost of £500 per annum, & had had 
difficulty in hiring suitable vehicles :—J/eld : 
special considerations apply to collection & 
delivery vehicles ; it was reasonable for H. 
to use his own vehicles for this purpose ; the 
amount paid for hire represented the work 
of two vehicles, & he should be authorised to 
use these on his A livence. 

The ‘‘ Hawker formula ’”’ discussed obiler. 
When once an appet. for a variation has 
established a case within Jtidgewell’s Case, 
this formula is a useful guide to determine 
the quantum, if any, of additional tonnage 
to be authorised.-—HawkEn, Lrp. v. GREAT 
WESTERN & LONDON, MipLAND & SCOTTISH 
Ry. Cos. (No. 2) (1936), 25 Ry. & Can. Tr. 
Cas. 99. 


~/—-H. applied for the varia- | Annotations :—Consd. London, Midland & Scottish & London 


tion of his A licence by the authorisation of 
additional vehicles. At the inquiry in Feb. 
1935 certain of his customers gave evidence 
of increases in their business, in their in- 
dustries, in the tonnage they desired H. to 
carry, ctc. The variation was granted. 
Later H. applied for another variation to 
authorise further additional vehicles. At the 
inquiry in Apr. 1936 the customers who had 
given evidence in 1935 were not called, but 
general evidence was given by H.’s accountant 
that there had been an increase in tonnage 
due partly to increased business done for 
these customers :—Held: additional vehicles 
should not be granted solely on the ground 
that tonnage had increased, since increased 
tonnage for old customers might be due not 
to increases in customers’ businesses but to 
their transferring to appct. work hitherto 
done by other carriers. However, it is 
unnecessary for customers to be called to give 
the same evidence which they have given 
fourteen months previously, provided that 
some evidence is given to confirm appct.’s 
general statements. Helpful evidence would 
be (i) evidence of inquiries by appct. as to 
the cause of increases in the business of theso 
customers, or (ii) letters from these cus- 
tomers containing statements as to increases 
in their business & as to their suffering 
inconvenience from appct. being unable to 
supply transport. Such letters would be 
open to challenge by objectors. 


& North Eastern Ry. Cos. v. Stevenson Transport. Ltd. 
(1937), 25 Ry. & Can. Tr. Cas. 328. Distd. J. & I. Trans- 
port, Ltd. v. London, Midland & Scottish Ky. Co. (1937), 
26 Ry. & Can. Tr. Cas. 183. Refd. London, Midland & 
Scottish Ry. Co. v. Young’s Express Deliveries (1937), 26 
Ry. & Can. Tr. Cas. 209. 


1521. -}--Additional tonnage will 
not be authorised upon the ground that 
appcets. had sometimes to keep customers 
waiting for transport. It is inevitable that 
on some occasions carriers cannot meet the 
demands of their customers at short notice. 
Nor is the hiring of horse-drawn vehicles a 
ground, in the absence of evidence that 
appcts. intend to use motor vehicles in sub- 
stitution for horse-drawn vehucles. 

‘‘ Carrying capacity ’’ discussed. ‘‘ Static 
carrying capacity ”’ distinguished from “ per- 
formance capacity.’’---LONDON, MIDLAND & 
ScoTTISH & LONDON & NORTH FASTERN Ly. 
Cos. v. RicHarps, Lrp. (1936), 25 Ry. & 
Can. Tr. Cas. 114. 


-}—(1) An appct. for addi- 
tional tonnage performed 80 per cent. of 
his work for customers who refused access to 
their premises to motor-drivers who were not 
members of a trade union. For this reason 
appcet. found it difficult to hire vehicles for 
this work :—Held: customers’ requirements 
as to trade union membership were not a 
special circumstance entitling the appct. to 
additional tonnage in the absence of evidence 
of need. 

















1522. 
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1528. 


(2) Where 80 per cent. of a haulier’s work 
is done for three pegegoenen customers, this 
cannot be said to a case in which a Con- 
tract A licence should be applied for.— 
PAYNE v. LONDON, MIDLAND ScoTTISH, 
LONDON & NorTH EASTERN & GREAT 
WESTERN Ry. Cos. (1937), 25 Ry. & Can. Tr. 


Cas. 269. 

-}—S. & Co. applied for the 
authorisation of additional vehicles under 
A licence upon the grounds that (1) they had 
obtained substantial new traffic from U.; 
(2) certain fruit traffic had increased ; (3) there 
had been a substantial general increase in 
their tonnage carried; (4) they had proved 
a case within Ridgewell’s Case; (5) they 
needed additional maintenance tonnage. 

(1) U.’s traffic had previously been con- 
signed by rail; S. & Co. ed to carry 
this at a rate cheaper than that by rail, & 
to furnish warehouse accommodation. The 
railway cos. objected to the application on 
the ground that their facilities were suitable : 
—Held: in considering whether objectors’ 
facilities were suitable a licensing authority 
ought to take into consideration neither the 
fact that road rates were cheaper (unless they 
were uneconomic), nor the fact that ware- 
house accommodation would be provided ; 
that on the facts the railway cos. had proved 
their objections; & that no additional ton- 
nage should be granted for carrying U.’s 
traffic; (2) Held: on the facts as to the 
fruit traffic the objectc’s had proved their 
objections. 

(3), (4) Held: since 8S. & Co. had proved 
(a) that there had been an increase in their 
business, (b) that there had been an increase 
in the business of their customers, (c) that 
some of their customers had been incon- 
venienced by their inability to provide 
transport facilities, they had made out a 
case for additional tonnage within Ridgewell’s 
Case. As to quantum, the formula in 
Hawker’s Case (No. 1) applied; but when 
applying this formula (i) the increased goods 
tonnage carried in respect of U.’s traffic & 
the fruit traffic must be disregarded, & 
(ii) the tonnage of maintenance vehicles 
must be deducted from fleet tonnage in order 
to arrive at ‘‘ effective ’’ vehicle tonnage. 

(6) By applying the ‘‘ Hawker formula ”’ 
it was ascertained that two additional 
vehicles of 8 tons each should be authorised : 
—Held: this was a substantial addition to 
S. & Co.’s fleet & they should be authorised 
to use further tonnage for maintenance 
purposes.—LONDON, MIDLAND & SCOTTISH 
& LONDON & NORTH EASTERN Ry. Cos. v. 
STEVENSON TRANSPORT, Lrp. (1937), 25 
Ry. & Can. Tr. Cas. 328. 











Annotation :—Refd. Alexander (Charles) v. London, Midland 
& Scottish & London & North Kastern Ry. Cos. (1938), 
26 Ry. & Can Tr. Cas. 260. 


1524. —_- -——- 





-l—(1) An applt. against the 
variation of a licence by the addition of a 
vehicle is entitled to a decision of the Appeal 
Tribunal notwithstanding the licence so 
varied has expired before the appeal] can be 
heard. The Tribunal have no discretion to 
refuse to entertain such an appeal. 

(2) The material date as upon which the 
Appeal Tribunal decide the rights of the 
parties is the date of the decision appealed 
sear the date of the hearing of the 
appeal. 





1526. 


1527. 


1528. —— 


ENGLISH AND Emprre Dicsest SUPPLEMENT. 


(3) Where a licensee uses some of his 
vehicles on services where trahsport facilities 
are already in excess of requirements he can- 
not justify an application for additional 
vehicles by showing that the remaining 
vehicles are insufficient for other work for 
which transport facilities are not in excess of 
requirements.—LONDON, MIDLAND & Scor- 
TISH Ry. Co. v. LYNER, LONDON & NORTH 
EASTERN Ry. Co. v. LYNER (1937), 26 Ry. 
& Can. Tr. Cas. 26. 


~-—(1) A co. purchased the 
business of a carrier who was licensed to use 
two vehicles & a trailer, but in fact for a 
considerable time had used only one vehicle 
& a trailer. On an application by the 
purchasing co. for an A licence for two 
vehicles & a trailer :—Held: in the absence 
of any evidence that it was reasonably 
necessary to use two vehicles a licence for 
one vehicle only & a trailer should be granted. 
(2) The fact that the Appeal Tribunal have 
allowed an appeal against the grant of an A 
licence on the ground of insufficient evidence, 
instead of sending the case back to the 
licensing authority for further inquiry, should 
not prejudice any further application made 
by the same resp.—GREAT WESTERN Ry. 
Co. v. RUPERT PEDLEY, Lrp., LONDON & 
NORTH EASTERN Ry. Co. v. RUPERT PEDLEY, 
Lrp. (1937), 26 Ry. & Can. Tr. Cas. 132. 


~+-An A licensee carried 
solely for one customer a shipper & forward- 
ing agent. Upon an application for the 
authorisation of an additional vehicle :— 
Held: under the circumstances of the case 
the forwarding agent was a regular customer 
of the appct. for the purpose of applying the 
principles of Ridgewell’s Case. The Appeal 
Tribunal expressly gave no decision of 
general application to the case of carriers 
employed by shipping or forwarding agents 
or clearing houses.—CHAPMAN v. GARLICK, 
BURRELL & EDWarpbs, Lip. (1937), 26 Ry. 
& Can. Tr. Cas. 177. 


-}—(1) In considering one 
appeal the Appeal Tribunal are entitled to 
refer to facts found by themselves on a 
former appeal. 

(2) A carrier who applies for additional 
vehicles on the ground that he has found new 
customers must show that the traffic of the 
new customers could not equally well have 
been carried by other existing means of 
transport. Where the traffic of the new 
customers was formerly carried by road, it is 
enough to show that they had good reason for 
transferring their traffic from their former 
carriers to appcts.—J. & E. TRANSPORT, LTD. 
v. LoNpDoN, Mipitanpd & ScorrisH Ry. Co. 
(1937), 26 Ry. & Can. Tr. Cas. 183. 


-}~—F our cos. of carriers went 
into liquidation & while under ¢he control 
of the liquidator lost a portion of their 
traffic. Subsequently the business of these 
four cos. was acquired by appct. co. & a part 
of the lost traffic was regained :—Held : appct. 
co. was entitled to rely on the increase of 
traffic so obtained for the purpose of making 
a case for additional vehicles within the rule 
in Ridgeweill’s Case. 

The base or centre of normal user which an 
appct. is required to specify & prove means the 
place from & to which the vehicles normally 
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start & return, not the place at which the | 1585, —— —— 


traffic originates LONDON, MIDLAND 
Scottish Ry. Co. v. YOUNG’s EXPRESS 
Deivnrins, LONDON & NORTH EASTERN 
Ry. Co. v. YOuUNG’S EXPRESS DELIVERIES 
(1937), 26 Ry. & Can. Tr. Cas. 209. 


1529. ———- ——- For particular customers—Duty 
to apply for contract licence.]}—RIDGEWELL 
& Co. v. SOUTHERN Ry. Co., No. 1501, ante. 


1530. ———- ———- ——— ———.]—{1) A hauler applied 
for the addition of one vehicle to his A licence. 
He proposed to use this vehicle exclusively for 
one customer :—Held: that, whether or not 
there was a contract with this customer, the 
haulier could not be authorised to use this 
vehicle under an ordinary A_ licence; 
(2) Order directed to lie in the office for a 
fortnight, to enable appct. to apply for an 
A (Contract) licence.—KERrR & LONDON, 
MIDLAND & ScorrisH Ry. Co. v. BROowN 
(1936), 24 Ry. & Can. Tr. Cas. 323. 
Annotation :—Retd. Miller & Co. v. London, Midland & 
Scottish Ry. Co., London & North Eastern Ry. Co., 
Great Western Ry. Co., Coast Lines, Ltd. & Bowker 
(1937), 25 Ry. & Can. Tr. Cas, 364. 

Vehicles formerly hired.]—Only 
special circumstances will justify the grant 
of a licence to a carrier with the object of 
enabling him to own the vehicles which he 
formerly hired. The risk he runs in losing 
his custom to those who supply such 
vehicles is not such a special circumstance. 
—WaARD v. LONDON, MIDLAND & SCOTTISH, 
LONDON & Norra EASTERN & GREAT 
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./—Held: by the Appeal 
Tribunal a carrier cannot justify an applica- 
tion for an A licence by general evidence that 
he has lost custom through being unable to 
hire vehicles when he needed them.— 
LONDON & NorrTu EASTERN Ry. Co. v. 
oe (1935), 22 Ry. & Can. Tr. Cas. 


Annotation :—Refd. London & North Eastern & London, 


Midland & Scottish Ry. Co. v. Beazley (1936), 24 Ry. & 
Can. Tr. Cas. 112. 











--—-(1) Where additional 
vehicles are sought to be authorised under a 
public carrier’s licence, if appct. is a newcomer 
to the business he must prove a prim4 facie 
case that the existing operators already in 
business are not able to cope with the traffic 
which he proposes to carry; if appct. is an 
operator already established during the basic 

ear it is sufficient to show some expansion 
in the business of his customers, & a useful 
method of arriving at the amount of 
additional tonnage to which he is entitled 
is to take into consideration the tonnage of 
goods carried per ton of unladen weight of 
the vehicles. 

(2) Great difficulty in finding covered vans 
to hire is a special circumstance which 
justifies an applicant being authorised to use 
vehicles of his own in place of the vehicles 
which heformerly made a practice of hiring.— 
HAWKER, LTD. v. GRLAT WESTERN & LONDON, 
MipLAND & Scorrisn Ry. Cos. (1935), 23 
Ry. & Can. Tr. Cas. 23. 


- Annotations ;—As to (1) Consd. Forrester v. Great Western 
WESTERN Ry. Cos. (1934), 22 Ry. & Can. (“Ry Go. (1935), 23 Ry. & Can. Tr. Cas. 225, Expld. 
Tr. Cas. 38. London & North an ee enon Midland & Soot Ish 
on ae 1g TE ( y. Co. v. Beazloy 36), Ry. & Can. Tr. Cas. 112. 
ae ke Can te Gis 250. enero Refd. London, Midland & Scottish & London & North 
° aca ‘ : Kastern Ry. Cos. v. Williams (1935), 23 Ry. & Can. Tr. 
‘ Jas. > OCrompton v. London, 3 ANC scottish 
1582 C 169; OG tor Lond Midland & Scottish 
Ry. Co, (1935), 23 Ry. & Can, Tr. Cas. 178; Orange, 
Ltd. v. Jennings (1935), 23 Ry. & Can. Tr. Cas. 195; 
“London, Midland & Scottish Ry. Oo. v. Pennington 
(1935), 23 Ry. & Can. Tr. Cas. 256. As to (2) Consd. Groat 
Western & London, Midland & Scottish Ry. Cos. v. 
Smart (1936), 24 Ry. & Can. Tr. Cas, 273. 


1587. —--~ -}--(1) The fact that the 











-]—(1) The mere fact Uat a 
carrier who has been hiring the vehicles ne 
requires now desires to use his own is not , 
sufficient to justify the grant of an A licence, 
apart from special circumstances. 

(2) Where a carrier has in the past, by 
evading the limits imposed by law on hours 








16384. ——- _ -——_— 


of work and weight of loads, been able to do 
with fewer & smaller vehicles, the fact that 
he will no longer be able to evade the law 
& will therefore require more or larger vehicles 
to do the same amount of work is no ground 
for authorising an increase in his tonnage— 
LonpDoN, MIDLAND & ScorrisH & LONDON & 
NortTH EASTERN Ry. Cos. v. BARR (LEEDS), 
Lrp. (1934), 22 Ry. & Can. Tr. Cas. 44. 
Annotations :-—As to (1) Consd. Burgoine & Sons v. Four 
Amalgamated Ry. Cos. (1934), 22 Ry. & Can. Tr. Cas. 77 ; 
Randall v. London, Midland & Scottish Ry. Co. (1935), 
22 Ry. & Can. Tr. Cas. 163. Apld. London & North 
Eastern Ry. Co. v. Robson (Gateshead), Ltd. (1935), 22 
Ry. & Can. Tr. Cas. 233. fd. Hawker, Ltd. v. Great 
estern & London, Midland & Scottish Ry. Co. ae: 
3 Ry. & Can. Tr. Cas. 23; Reece, Ltd. v. Four Ama 
peristed Ry. Cos. (1935), 23 Ry. & Can. Tr. Caa. 199 ; 
ondon & North 
Ry. Co. v. Beazley (1936), 24 Ry. & Can. Tr. Cas, 112. 


1533. -}—A carrier who seeks to 











acquire additional vehicles in order to do 


away with the necessity of hiring must prove 
special circumstances. It is not enough to 
allege that hired vehicles are unsatisfactory 
without particularising how & why they are 
unsatisfactory.—BURGOINE & Sons v. Four 
AMALGAMATED Ry. Cos. (1934), 22 Ry. & 
Can. Tr. Cas. 77, 





EASTERN Ry. Co. v. RoBS0N (GATESHEAD), 
Lrp., No. 1503, ante. 
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~}—Lonpon & Norta | 1540. ——— 


contractor from whom a carrier has been 
accustomed to hire has proved to be unsatis- 
factory is not a special circumstance justily- 
ing the grant of a heence to the carrier to 
enable him to carry in his own vehicles. 

(2) The burden of proving objections does 
not lie on objectors; the burden of dis- 
proving them lies in the first place on appct. 

(3) A carrier who had been carrying since 
1875, but had hired cars to carry in from 
1928 to 1934, was a newcomer to the carrying 
trade.--MCLACHLAN v. MORGAN & Co. (1935), 
23 Ry. & Can. Tr. Cas. 243. * 


1538. ——- —-— Necessary to avoid illegality as to 


hours & weights.]/—LONDON, MIDLAND & 
ScorTisH & LONDON & NortTH EASTERN 


Ry. Cos. v. BARR (Lyepps), Lrp., No. 1532, 
ante. 


15389. —-—- —-—- Motor to be used in addition to 


horse-drawn vehicles.}—Held: by the Appeal 
Tribunal, in the special circumstances of the 
case, a licence ought to be granted to a carrier 
for a motor lorry which he proposed to use 
in addition to & not in substitution for carts 
drawn by horses.—Re Woop’s APPRAL 
(1935), 22 Ry. & Can. Tr. Cas. 247. 


Difficulty of overhauling vehicles.] 
—An appct. using seven motor vehicles under 
an A licence & two under a B licence applied 





Cases 1540—1551. 


to vary the A licence by the addition of a 
further vehicle. In support of his applica- 
tion he put in two letters from customers :— 
Held: (1) letters are often of small assistance 
to a case; appcts. should call witnesses 
wherever possible; these letters gave no 
particulars of the transport difficulties they 
alleged, & did not justify the application ; 
(2) An operator with nine vehicles should 
have no difficulty in providing for overhaul & 
repair. He could not invoke sect. 6 (2) (d) 
of the Act. If in difficulty he could apply for 
a short-term licence under sect. 3 (3).— 
BRADSHAW v. LONDON, MIDLAND & SCOTTISH 
& Lonpon & NorrH EASTERN Ry. Cos. 
(1936), 24 Ry. & Can. Tr. Cas. 137. 


1541, —-—- ———- Evidence of increase of business. ] 
—REEcEH, Lrp. v. FouR AMALGAMATED Ry. 
Cos., No. 1514, ante. 


1542, -——— -}—(1) A haulier applied for 
additional tonnage on the grounds that his 
existing vehicles were so overworked that 
he had no opportunity to overhaul or repair 
them, & that his business & that of his 
customers had substantially increased. He 
supported his application by letters from 
customers :—Held: failure to comply with 
the requirements of the Act as to overhaul, 
etc., could not be a ground of application. 
The appct. had, however, made out a case on 
other grounds. As to the amount of extra 
tonnage to be authorised, increase in gross 
receipts considered ; (2) The evidential 
value of letters is small, & oral evidence should 
be given wherever possible. In future the 
Appeal Tribunal will pay less regard to the 
contents of letters—LONDON & NORTH 
EASTERN Ry. Co. v. ALLEN (1936), 24 Ry. & 
Can. Tr. Cas. 149. 


Annotation : ae ren Ret. Le Hendon. Midland & Scottish 
& London & North E y. Cos. v, coer Pa ee 
Transport, Ltd. (1936). 2 24 Ry. & Can. Tr. Cas, 2 


1543. 











Conditions—Undertaking to ate 
Whether alternative to refusing application. }— 
RIDGEWELL & Co. v. SOUTHERN Ry. Co., 
No. 1501, ante. 


1544, ——- —--—- ——_- -——.]}-Lonpbon, MIDLAND 
& Scorrisn & LONDON & NORTH EASTERN 
Ry. Cos. v. PALMER, No. 1486, ante. 


1545. ——— Charges deduced from price of vehicle. ] 
—(1) The findings of fact of a licensing 
authorit y are subject to review by the Appeal 
Tribuna 

(2) The probable charges of a carrier can- 
not be inferred from the price he has paid for 
his vehicle.—POWuER v. LONDON, MIDLAND & 
‘Scorriso Ry. Co. (1934), 22 Ry. & Can. Tr. 
Cas. 21. 

Annotation :—As to (1) Refd. Four eee Ry. Cos. 

v. Foster & Co. (1936), 24 Ry. & Can. Tr, Cas. 265. 

1546. Subsidiary company—Vehicles owned 
by parent company.]—-A co. which was 
entitled to an A licence under the provisions 
of sect. 7 (2) signified to the licensing authorit 
ite desire that the provisions of sect. 12 should 
have effect as regards its subsidiary co. which 
was not so entitled to a licence, & in ruspect 
of vehicles which belonged not to the sub- 
sidiary co. but to the parent co. :—Held: 
the signification could be treated as a nullity, 
& the parent co. should be granted an A 
licence under the provisions of sect. 7 se 
Qu. : whether the provisions of sect. 12 ap ty 
toA &B licences or only to C licences. 
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vehicles which a licensee uses or intends to 
use should be specified in the licence, if 
necessary as & when they are acquired.— 
LINTON CHALK & WHITING Co., Lib. 
LINTON HAULAGE Co. (1934), 22 Ry. & Gan. 
Tr. Cas. 132. 


1547. —— Specification of vehicles—Necessity oe) 
——-LINTON CHALK & WHITING Oo., 
LINTON HAULAGE Co., No. 1546, ante. 


Base from which vehicles to be used. }— 
Application was made for A licences for 
vehicles to be normally used from P. as a base. 
The evidence showed that some of the vehicles 
would be used from bases other than P., but 
in the neighbourhood of P. :-—Held: (1) the 
‘comr. was not wrong in law in granting 
licences for vehicles to be used from P. as a 
base ; (2) when a railway co. seeks A licences 
for the purpose of discharging its statutory 
obligation of collection & delivery it must 

rove its case separately in respect of each 

ase from which the collection & delivery is 
to be effected.—NORMAN v. GREAT WESTERN 
Ry. Co. (1935), 23 Ry. & Can. Tr. Cas. 5. 


Annotation :—Refd. Watts v. London & North Eastern & 
London, wee & Scottish Ry. Cos. (1937), 25 Ry. & 
Can. Tr. Cas. 


1549. 





1548. 





on loading—Whether justified. ]— 
Where appcts. charged a lower rate for 
services which, in the opinion of their cus- 
tomers, were more efficient than those offered 
by the objectors, it was found as a fact that 
the work could be dealt with efficiently by 
existing facilities & allowed an objection 
on the ground that transport facilities were 
in excess of requirements :—Held: there 
cannot be any objection to back loading as a 
normal part of a carrier’s business under an 
A licence, because this practice relieves 
traffic congestion & makes for the economical 
transport of goods. But where the traffic is 
undirectional the effect may be to produce 
uneconomic competition.—_ SHEPHERD v. LON- 
DON, MIDLAND & ScorrisH Ry. Co. (1935), 
23 Ry. & Can. Tr. Cas. 173. 


1550. ——— Matters for consideration. }— 
(1) A distinction must be drawn between the 
carrier already established, who seeks to 
‘obtain back loads in order that his vehicles 
shall not operate an undue amount of dead 
mileage, & one who, having newly entered 
the carrying business, seeks to obtain a 
licence solely on the ground that he has been 
poe work by one or more clearing 
ouses 
(2) Where on an appeal by an objector 
against the grant of a licence it appeared to 
the Appeal Tribunal doubtful whether 
appcts. base or centre was in the traffic area 
of the Comr. who granted the licence, the 
appeal was formally allowed, & the case 
was sent back to the Comr. for a further 
hearing with the suggestion that a short- 
term licence should be issued to resp. pending 
the final disposal of the matter.—LONDON, 
MipLanDd & ScorrisH Ry. Co. v. WOODRUFF 
(1935), 23 wee be Re Cae Cas. 261. 


Annotation :—Refd. rth Eastern Ry. Co. ¢. 
Shela & Sons eengon Lt. ‘G8S)), 25 Ry. rad Can. Tr. 


1551. ——- Vehicles used principally for single 
customer.}—(1) The Tribunal admitted new 
evidence of facts which had occurred since 
‘the decision of the Comr. 
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The Comrs. must not grant an ordinary 
licence for vehicles which will be pantinaliy 
used for the business of a single customer, so 
that they are generally loaded only with the 
goods of that customer, even though none of 
the vehicles will ever be used for the purposes 
of a contract for the carriage of goods for a 

ear.— SOUTHERN Ry. Co. v. HARDY 
on, Lrp., Harpy & Son, Lrp. v. SOUTHERN 
Ry. Co. (1935), 24 Ry. & Can. Tr. Cas. 18. 


Vol, VIE.—Carriers. Cases 1551—1556. 


vehicle & commenced to operate a regular 
service between Liverpool & Glasgow. His 
A licence having expired on Mar. 24, he 
applied for a fresh A licence on Apr. 6 :-— 
Held: (a) appct. had not intended to abandon 
his business as haulage contractor in Dec., 
but (®) he was normally using his vchicle & 
intended normally to use his vehicle within 
districts & between places other than those 
within & between which he had previously 


Annotation :—Refd. Miller & Co. v. London, Midland & 
Scottish Ry. Pear London & North Eastern Ry. Co., 
Great Wes Ry y. Co., oe ie, Ltd. & Bowker 
(1937), 25 Ry. "& Can. Tr. Cas. 3 

1552. In continuation ee existing licence— 

What must be shown. |—Four AMALGAMATED 
Ry. Cos. v. Bouts-TintLoTson TRANSPORT, 
Lrp., No. 1497, ante. 


stated he intended to use it, & therefore his 
application should, in the absence of evidence 
of need, be refused. -HARGREAVES v. LONDON, 
MIDLAND & Scorriso Ry. Co. (19387), 26 
Ry. & Can. Tr. Cas. 56. 


Annotation :-—Refd. Oxlade v. Great Western Ry. Co: 
(1938), 26 Ry. & Can. Tr. Cas. 234. 





1555. 











1558. 











-}+—Held: (1) an established 
haulier who applies for a new A licence in 
continuation of his expiring licence should 
satisfy the licensing authority (a) that during 
the currency of his expiring licence the 
authorised vehicles have been regularly & 
fully employed; (b) as to his gross receipts 
& tonnage; ‘c) that there has been no 
material chang. in the circumstances relating 
to his business If the licensing authority 
is satisfied as to these matters he should 
grant the application unless there are over- 
riding circumstances to the contrary. This 
applies not only to trunk services but also 
to other facilities, although special considera- 
tions may arise in connection with collection 
& delivery services; (2) where an A licensee 
has on a prior application stated that he 
intended to provide facilities within certain 
districts or between certain places, & where it 
appears upon his application for a new licence 
in continuation of his existing licence that 
he has been providing, & intends to provide, 
facilities within other districts or between 
other places, then his application should be 

- refused in the absence of evidence of need ; 
(3) if during the currency period of an 
expiring A or B licence there has been a 
substantial break in the continuity of the 
licensee’s haulage business, the licensee 
should not necessarily be treated as a new- 
comer when he applies for a new licence in 
continuation. But if the evidence proves 
the former business to have been abandoned, 
the new licence should not be granted in the 
absence of evidence of need. Aliter if the 
break was due to illness or fluctuation of 
business. MODERN HAULAGE SERVICES, LTD. 
v. LONDON, MIDLAND & ScoTTisH & LONDON 
& NORTH EASTERN Ky. Cos., SOUTHERN Ry. 
Co. v. COLEMAN, LONDON MIDLAND & 
Scottish & LONDON & NorrH EASTERN 


ee ae 


-]—For the first currency 
period hauliers were granted an A licence for 
twenty-three vehicles & sixteen trailers in 
possession & fourteen vehicles & fourteen 
trailers to be acquired. All these vehicles & 
trailers, both in possession & to be acquired, 
represented claimed tonnage. This licence 
ran from Oct. 1, 1934, to Sept. 30, 1936. Of 
the vehicles & trailers to be acquired, eight 
of each were specified in the licence by 
July 14, 1986, & the remaining six by 
Sept. 17, 1936. Until these vehicles were 
acquired the hauliers dealt with part of their 
traffic by hiring. 

At the end of the first currency period the 
hauliers applied for a licence in substitution 
for their expiring licence :—Held: since the 
hauliers had discharged the burden of proof 
laid down in Four Amalgamated Railway 
Cos. & Bouts-Tillotson Transport, Lid., they 
should be granted a licence for the second 
currency period. The fact that they resorted 
to hiring for some time instead of acquiring 
vehicles to which they were entitled as 
claimed tonnage was not an abnormality or 
overriding circumstances within the meaning 
of that decision, & for the purposes of the 
proof required under that decision the hired 
vehicles must, under the circumstances of this 
case, be regarded as their own vehicles. 

Quantum of mainfcnance tonnage to be 
allowed pursuant to sect. 6 (2) (d) of the Act, 
discussed. There can be no definite ruling 
as to what proportion maintenance vehicles 
should bear to the total fleet since the circum- 
stances of each case differ. A licensing 
authority is not justified in granting ‘‘ stand- 
by ”’ vehicles as opposed to maintenance 
vehicles.—-MCNAMARA & Co. (1921), Lip. v. 
LONDON, MIDLAND & ScorrisH & GREAT 
WESTERN Ry. Cos. (1937), 26 Ry. & Can. Tr. 
Cas. 117. 


1556. 











.]--A licensees applied for a 
new licence in continuation of their expiring 
licence. Their work was principally local 
haulage in London. Since 1934 they had 
been in a position to place contracts for the 
carriage of fruit from London to Newcastle. 
oe Jan. 1937, they had carried out this 

ng-distance work by  sub-contracting, 
although at intervals of a month or less they 
performed the work with their own vehicles. 
After Jan. 1937, they regularly employed four 
of their own vehicles on the London-New- 
castle route. In their original application 


Ry. Cos. v. STUART (1937), 25 Ry. & Can. 
Tr. Cas. 272. 


ean nouaions :—A pid. Barnett Joel, Ltd. v. London & North 
Eastern Ry. (1937), 26 Ry. & Can. Tr. Cas. 13 
Conad. 4 ullivan v. Great Western Ry. Co. i193), 
oe Can. Tr. Cas. 155. Refd. McNamara & 
es Ltd. v. London, ig & Scottish & ‘Great 
estern Ry. Cos. (1937), 2 oy & Can. Tr. Cas. 


xlade v. Great Western Ry. 1958), 26 Ry. & on 
Tr, One. 234. f * 


1554. 


ae 








——.}—Until Dec. an A licensee 
had engaged in local carrying from his base 
at Blackburn & a certain amount of long 
distance work to Eversham & Hull. Between 
Dec. & Mar, he possessed no vehicle, but made the hauliers had described the districts 
arrangements with other customers to under- within which they pro dete nue piv 
take his work. In Mar. he acquired one facilities as ‘‘ England ”’ :—Held the 
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Cases 1556—1561. 


occasional use of vehicles on the London- 
Newcastle route could not amount to normal 
user; the institution of a regular service on 
this route in Jan. 1937, constituted a material 
change in the circumstances relating to 
appcts.’ business; therefore in the absence 
of evidence of need authorisation should not 
be granted in respect of the four vehicles. 

Stuart’s Case apld. & expld. In order to 
discover whether there has been a material 
change in circumstances within the principles 
laid down in that case it is necessary to ascer- 
tain in what districts or between what places 
the appct. was normally using his vehicles 
prior to & at the time of his previous applica- 
tion, & this question is to be ascertained upon 
the facts & not merely by the answer given 
to the question in the application form. 
Such answers have in the past been frequently 
made in wide terms & without regard to the 
facilities actually provided.-BARNETT JOEL, 
Lrp. v. LONDON & NORTH EASTERN Ry. Co. 
(1937), 26 Ry. & Can. Tr. Cas. 136. 


Annotation :-— 
Scottish & London & North 
26 Ry. & Can. Tr. Cas. 260. 


1559. eg tea 
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objection proved :—Held: by the Appeal 
Tribunal, overruling Sir John Maxwell, the 
objectors’ contention had been proved, & 
the hauliers’ applications must be refused 
in toto—LONDON & NorTH EASTERN Ry. 
Co. v. BLYTH TRANSPORT Co., Lirp., LONDON 
& NORTH EASTERN Ry. Co. v. B. & C. L. 
TRANSPORTERS (1937), 26 Ry. & Can. Tr. 
Cas. 202. 


onsd. Alexander v. London, Midland & 


Hastern Ry. Oos. (1938), 








-}—(1) Cotton goods are dis- 
patched from Manchester to Southampton 
for shipment. A substantial proportion of 
the traffic is not ready for dispatch until after 


the collection for the last train of the day 


before the ship sails. It is, however, still 
possible for the traffic to catch the ship by 
road :—Held: in such circumstances the 
railway facilities are not suitable for that 
traffic. 

(2) Qu. : whether a licensing authority 


should have any regard to the possibility 
of the vehicles proposed to be authorised 
being in excess of requirements in a case 


Annotation :-—Refd. Oxlade v. Great Western Ry. Co. (1938), 
26 Ry. & Can. Tr. Cas. 234. 


1557. ~——,.}—(1) Where there has been 








‘a material change in the circumstances 
relating to a carrier’s business a new licence 
in substitution for an expiring licence will 
not be granted except upon proof of need. 

(2) In order to determine whether or not 
there has been such # change relating to the 
district of normal uscr, the district alleged 
in the original aoe & in the evidence 
in support thereof should be compared with 
the district in which the vehicles were in fact 
normally used during the currency period. 
If the only material is the statement in the 
original application, & if there is doubt as to 
what the real intentions of appct. were, it 

- would be reasonable also to inquire what 
were the districts in which the vehicles were 
normally used about the time of the original 
application. Apart from this what happened 

prior to the original application is irrelevant. 

(3) An application for a licence in substitu- 

tion for an existing licence in respect of a 

vehicle which was being sold together with a 

carrier’s business was adjourned. The vehicle 

was then involved in an accident & taken off 
the road. The adjourned application was 
treated as an application for authority to use 
an additional vehicle in substitution for the 
damaged vehicle :-—Held: it ought to have 
been considered in relation to the facts & 
circumstances which existed at the time the 
~ application was made.—-O’SULLIVAN v. GREAT 
VESTERN Ry. Co. (1937), 26 Ry. & Can. Tr. 


Yas. 155. 


Annotations -—Retd. Barnett Joel, Ltd. v. London_& North 


1560, -—— 


where the application is not for a licence for 
additional vehicles but for a licence to be 
substituted for an expiring licence. 

(3) Qu. : whether other aspects of the 
public interest should not be considered even 
if the vehicles proposed to be authorised are 
found to be in excess of requirements. 

(4) Qu. : whether it is in the public interest 
that a carrier by road should be compelled 
to cease business though there has been no 
change in the circumstances of that business 
since he was first licensed to carry it on.— 
LONDON, MIDLAND & ScotTtTisH & LONDON 
& NortTH EasTerRN Ry. Cos. v. COLLIER 
DANIELS TRANSPORT, Lrp. (No. 2) (1938), 
26 Ry. & Can. Tr. Cas. 226. 


.}—A haulier operating three 
vehicles under A licence applied for a new 
licence in continuation of. her expiring licence. 
Prior to 1935 her business consisted in carry- 
ing tinplates from Swansea to the Midlands. 
In 1985 she commenced carrying brass goods 
between Birmingham & Swansea for the I. 
Co., for whom—with the exception of one 
small lot in 1932—-she had not previously 
carried. This new traffic amounted to 17 per 
cent. of her tonnage in 1935, to 82 per cent. 
in 1936, & to 87 per cent. in the first quarter of 
1937. Despite an adjournment for the pur- 
pose no evidence of need in respect of the 
new traffic was given :—Held: (1) although 
there had been no change of base or of the 
districts in which or places between which 
appct. carried, the carrying of a new class of 








Kastern Ry. Co. (1937), 26 Ry. & Can. Tr. Cas. 136 ; yods f tomer constituted a 
, # opt goods for a new customer co 
heaapioael », Great Western Ry. Co. (1938), 26 Ry. & Can. material change of business within the mean- 


1558. in of Four Amalgamated Railway Cos. & 





- ——-—— -——-—-, +H auliers applied for A 
licences in continuation of their expiring 
licences. Their businesses consisted princi- 
pally in the carriage of imported fish from 
the Tyne Commission Quay at North Shields 
to Billingsgate Market, London. A railway 
co. as objectors gave evidence in support of 
their contention that trnasport facilities 
suitable for this traffic were in excess of 
requirements, Sir John Maxwell decided 
that in the absence of evidence by fish 
exporters—who were the persons responsible 
for routing the traffic—he could not find the 


» 


Bouts-Tillotson Transport, Lid?; (2) in the 
normal course of business customers & classes 
of goods carried may fluctuate & change, & it 
would be unreasonable not to allow a margin 
of tonnage for normal fluctuation. ; 
Licence granted for two vehicles: one in 
respect of work still done for old customers, 
one in respect of normal fluctuation & other 
considerations.—OXLADE v. GREAT WESTERN 
Ry. Co. (1937), 26 Ry. & Can. Tr. Cas, 234. 


1561, ——— ———- ——.} —_ TURREL v. Days’ TRANS- 
, Cap & 
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PorT & REMOVAL SERVICE, LID., 


Vol. VIII.—Carriers. Cases 1561-—1566. 


Sons, LtD., ORWELL TRANSPORT, NICE BROS., 
LONDON & NORTH EASTERN Ry. Co., No. 
1500, ante. 


1562. —— ——.}—(1) It is not necessarily a 
material change in the circumstances relating 
to one service of a carrier’s business that some 
of the vehicles are occasionally transferred to 
other services. 

(2) In considering a change of circumstances 


excess of requirements: their facilities 
differed materially from those of the co. 

The ‘‘ carriers quarters ’’ system in Scot- 
land commented upon.—AITCHISON v. Dow- 
LING (1986), 25 Ry. & Can. Tr. Cas. 9. 

Annotations :—Refd. J. & E. Transport, Ltd. +. London, 
came & Scottish Ry. Co. (1937), 26 Ry. & Can. Tr. 


- 183; London, Midland & Scottish Ry. Co. v. Young's 
Express Doliveries (1937), 26 Ry. & Can. Tr. Cas. 209. 





1564. 





1563. 


in the case of a business transferred from one 
carrier to another the material time for 
comparison is not the date of the transfer 
but the date of the original application. 

(3) Per Mr. Riches: ‘‘ Where parties con- 
tract on the footing of a licence being in 
force it is, in my opinion, incumbent on the 
purchaser to ‘take all reasonable steps to 
satisfy himself that there has been no material 
change in the circumstances as to the normal 
user of the vehicle or vehicles specified since 
the original licence was granted.” 

(4) Though railway cos. may be able to 
carry the traffic their facilities may not be 
suitable for ‘‘ rush traffic’’ where urgent 
delivery on the site is required, as in the case 
of granite slab:: for shop fronts. In such a 
case there may be a need for carriers by road. 

(5) Where it was proved that fish carricd 
by road is delivered in a better condition 
than fish carried by rail :—Held: the railway 
services were not suitable, that there was 
a need for the road services, & the alternative 
railway service was not an overriding cir- 
cumstance justifying the refusal of the 
licence. 

(6) In coming to a decision on the question 
of suitability of transport services the fact 
that lower rates are charged by road than by 
rail should be taken into consideration ii *t is 
proved that the traffic would not pass at aii 
but for the lower rates. 

(7) Where considerable difficulty 1s caused 
to the licensee by many vehicles being 
specified in separate licences the Appeal 
Tribunal may order them all to be specified 
in one licence, but regard will also be had to 
the point of view of the Licensing Authority 
as to specifying on different licences vehicles 
used on different services & to the duties to 
be performed in administering the Act.— 
ALEXANDER (CHARLES) v. LONDON, MIDLAND 
& ScoTrisH & LONDON & NoRTH HASTERN 
Ry. Cos., LONDON, MIDLAND & ScorTTisH & 
Lonpon & NortTH EASTERN Ry. Cos. v. 
ALEXANDER (CHARLES) (1938), 26 Ry. & 
Can. Tr. Cas. 260. 


To whom granted-—Liquidator.]—A 
haulage co. holding two A licences went into 
liquidation. The liquidator applied for A 
licences in respect of the vehicles specified 
in the co.’s licence. Mr. Henderson granted 
the application, but only in respect of such 
vehicles as were in use at the date of liquida- 
tion & he expressed the licences to expire 
‘on the dates on which the co.’s licences would 
have expired :—Held: this was a proper 
course. There is no reason why a liquidator 
should not be granted a licence. Under 
sect. 3 (2) of the Act licences may be granted 
for less than the full currency period for 
‘‘*special reasons,” & the appointment of a 
liquidator was a special reason. Insolvency 
does not by itself show that goods had been 
carried at uneconomic rates. The objectors 
had not proved that facilities would be in 
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Hiring allowance—When justified. ]— 
A haulier applied for a new A licence in con- 
tinuation of her existing A licence & in respect 
of the same tonnage, viz.: four vehicles in 
possession & one vehicle to be hired. During 
a fourteen weeks period the hiring allowance 
had been utilised three times when a vehicle 
was under repair & three times for work 
which could not be undertaken hy the other 
four vehicles. The application was granted, 
& the objectors appealed against that part 
of the decision which authorised the hiring 
allowance :—Held: this was a case of tho 
type in which the need for an additional 
vehicle should be dealt with by an applicatio 
for temporary replacement under article 18 
of the Goods Vehicles (licences & Prohibi- 
tions) Regulations, 1936. 

Urgent applications under this article are 
dealt with very rapidly by licensing 
authorities.--SOUTHERN Ry. Co. v. WILKIN- 
SON (1937), 25 Ry. & Can. Tr. Cas. 245. 

——~—- To what vehicles applicable. ]--- 
(1) Two railway cos. applied for the variation 
of a number of their A licences in respect of 
different bases by the addition of further 
vehicles. The majority of the applications 
were for vehicles to be used for the collection 
& delivery of Saar aan traffic 5 In some in- 
stances the groundof the application was that 
such traffic had increased, & in others it was 
that the vehicles were to be used in sub- 
stitution for horse-drawn vehicles. The 
applications were grauted. The objectors 
(applts.) contended, inter alia), that such 
vehicles should have been authorised under 
B licence :-—Held: it was proper in such a 
case to authorise collection & delivery 
vehicles under A licence, & not under B 
licence subject to conditions restrictive as to 
radius, since it was necessary for the efficient 
working of a large transport organisation that 
vehicles could in an emergency be used from 
a base other than their normal base. If the 
right to unrestricted user under A _ licence 
were abused, the licensing authority could 
refuse a subsequent application. 

(2) The ratio in which motor vehicles should 
be authorised in substitution for borse-drawn 
collection & delivery vehicles cannot be fixed 
& depends entirely upon the facts of each case. 

(3) By reason of sects. 11 (2) & 15 of the 
Act objectors who are B licensees have no 
right of appeal against a decision to grant 
an A licence. MSanderson’s Case explained & 
followed.—Watts v. LONDON & NortTH 
EASTERN & LONDON, MIDLAND & SCOTTISH 
Ry. Cos. (1937), 25 Ry. & Can. Tr. Cas. 187. 


1566. ‘‘B’’ licence—When granted.]—A trader 


who carries his own goods long distances to 
deliver to his customers, & on the return 
journey carries goods for his customers for 
reward, competes with carriers who only 
carry for reward, & it is not desirable in the 
interests of transport that he should do so.— 
Cox v. GRBAT WESTERN Ry. Co. (1935), 22 
Ry. & Can, Tr. Cas. 141. 


1567. 


1568. 


Cases 1567—1578. ENGLisH AND Empree Dicest SuPPLEMENT. 








-}—Held: (1) a B licence should 
not be granted to an appct. who failed to 
rove a need for further transport facilities 
in his district ; (2) the principles laid down 
in Enston’s Case do not apply to all applica- 
tions for B licences any more than they apply 
to all applications for A licences.—THORNLEY 
& Son v. LONDON, MiIpLanp & ScorrisH Ry. 
Co. (1935), 22 Ry. & Can. Tr. Cas. 249. 
——.}—(1) A manufacturing co. using 
a fleet of vehicles to deliver their products 
made a practice of carrying goods for hire or 
reward on return journeys. They applied for 
a B licence to enable them to continue to do 
so :—Held: the carrying of return loads for 
hire or reward is not generally in the public 
interest pronase that alternative transport 
is available. On such an application, there- 
fore, a licensing authority has to consider 
whether a case for exceptional treatment is 
made out, & whether alternative transport 
is available. Letters from customers assert- 
ing a preference for road over rail transport 
do not assist such a case, & the existence of 
alternative road transport may be inferred 
from them. Here no case for exceptional 
‘treatment was shown, & the existence -of 
alternative transport for the return loads was 
proved : the application was rightly dismissed. 

Obiter, on an application for a B licence it 
may be material for the licensing authority to 
consider whether alternative transport is 
available for the carriage of appct.’s own 
goods. 

(2) The licensing authority, in reaching his 
decision, had made use of knowledge of 
transport conditions acquired generally in 
the course of his duties :—Held: he was 
entitled so to do, but if during a public 
inquiry a licensing authority contemplates 
using knowledge of specific matters he should 
give the parties an opportunity of dealing 
with them.—BARRATY & Co., Lrp. v. LON- 
DON, MIDLAND & ScorTrisH, LONDON & 
NorTH EASTERN & GREAT WESTERN Ry. 
Cos. (1986), 24 Ry. & Can. Tr. Cas. 127. 





Annotations :—As to (1) Consd. London & North Eastern & 


London, Midland & Scottish Ry. Cos. v. Sheville (1936), 
25 Ry. & Can. Tr. Cas. 45. Apld. London & North Eastern 


& London, Midland & Scottish Ry. Cos. v. Smalley (1936), | 


25 Ry. & Can. Tr. Cas. 118; London, Midland & Scottis 
Ry. Co. v. Mitchell & Broadbent (1936), 25 Ry. & Can. Tr. 
Cas. 78. Consd. London & North Eastern & London, 
Midland & Scottish Ry. Cos. v. Smalley (1937), 25 Ry. & 
Can. Tr. Caa. 348. Refd. Four Amalgamated Ry. Cos. ». 
Bouts-Tillotaon Transport, Ltd. (1937), 25 Ry. & Can. Tr. 
Cas. 158; London, Midland & Scottish Ry. Co. v. Holden 
(1936), 24 Ry. & Can. Tr. Cas. 178. 

1569. -]}—Held: the whole of the pro- 
' visions of sect. 7 (3), apply only to applica- 
tions for licences for the first currency period. 
On applications for licences for the second or 
subsequent currency periods the discretion to 
grant or refuse the licence is that given by 
sect. 6 of the Act. 

An appct. proved that there was a need for 
his car to be used on a private estate where 
no licence was required to use a car for 
carriage of goods for hire or reward, & that 
there was a possibility that there might 
be a need for the car to be used on public 
roads where a licence would be required :— 
Held: no case for a licence had been made out. 

Obiter, if the public are admitted to a private 
estate the roads on that estate are roads within 
Road & Rail Traffic Act, 1933 (c. 58).— 
LONDON, MIDLAND & Sootriso Ry. Co. v. 
HOLDEN (1986), 24 Ry. & Can. Tr. Cas. 178. 
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1570. 


1571. 


1572. —— 








-+—(1) A haulier applied for the 
renewal of his B licence permitting hi 
(inter alia) to carry strawboards for a certain 
co. A ry. co. objector gave general evidence 
as to ry. facilities & argued that these facilities 
were suitable & that therefore the applica- 
tion should have been dismissed :—Held: 
in this case whether or not the ry. facilities 
were suitable depended upon whether or 
not the strawboards had frequently to be 
carried for urgent delivery. The evidence as 
to this was unsatisfactory; case remitted 
for further inquiry. 

The fact that objectors have in the past 
carried large quantities of certain goods does 
not prove that their facilities are suitable ; 
it is a factor to be taken into consideration, 
but is not conclusive. 

t had been stated as one ground for 
granting the application the fact that con- 
veyance of strawboards by rail would 
involve a 50 per cent. increase in transport 
charges ; he described the rail charge as ‘‘ on 
the high side’ :—Held: this finding was not 
justified by the evidence; the rail rate had 

een authorised by the Ry. Rates Tribunal 
& was not on the high side. 

(2) Evidence tendered by objectors should 
be as particularised as that given by appcts.— 
LONDON, MipLAND & ScorrisH Ry. Co. v. 
INGLEBY (1936), 24 Ry. & Can. Tr. Cas. 204. 


-+—A coal merchant who hawked 
coal from his motor vehicle during the winter 
months aera for a B licence :—Held: a 
coal merchant who is unable to discharge the 
ordinary burden of proof should nevertheless 
be granted a B licence if: (a) his business is 
genuine; (b) he requires the vehicle for 
carrying goods in connection with his own 
business & these goods cannot satisfactorily 
be carried otherwise; (c) taking the year as 
a whole the vehicle cannot be economically 
operated unless used during the off season 
for hire or reward; & provided a special 
condition be attached preventing him carry- 
ing for hire save during the off season & 
preventing wasteful competition. 

This principle only applies to genuine coal 
merchants’ businesses, & it does nut neces- 
sarily apply to other seasonal businesses.— 
SOUTHERN Ry. Co. v. LAMBERT (1936), 25 
Ry. & Can. Tr. Cas. 24. 








Annotations :—Reld. Four Sapalemeves Ry. Cos. v. Bouts- 
Ltd. 25 Ry. 


Tillotson Transport, 1937) Can. Tr. Cas. 
158; is v. London, Midland & Scottish & London & 
North Eastern Ry. Cos. (1937), 25 Ry. & Can. Tr. Cas. 248. 
-}—Furniture dealers applied for 
a B licence to enable them to carry out 
removals. They did business on the ‘‘ easy 
payment ”’ system, & propores to apply this 
system to removals :—Held: they must 
raise a primd facie case within the terms of 
Enston’s Case; their proposed method of 
collecting charges was not a matter which 
the licensing authority should take into con- 
sideration.— BRADSHAWS STORES, LTD. v. 
WALKER & LONDON, MIDLAND & SCOTTISH 
Ry. Co. (1986), 25 Ry. & Oan. Tr. Cas. 42. 





15738. ——- ———.}—A wholesale fruit merchant 


used motor vehicles to convey fruit from 
London to Nottingham & Ilkeston. He 


applied for a B licence to enable him to 
continue his practice of carrying for hire or 
reward on the return journeys to London :— 
Held: he was not entitled to a licence if 


1574. 


1575. 


1576. 


there were already in existence suitable 
transport facilities for the conveyance of 
(a) his goods, & (6) those of his customers. - 

The evidence showed that railway facilities 
were suitable for the conveyance of appct.’s 
goods to Nottingham but not to Ilkeston. 
The Tribunal refused to assume in the absence 
of evidence that suitable facilities to Ilkeston 
were provided by A licence-holders. There 
was also insufficient evidence as to facilities 
available for conveyance of the customers’ 
goods; case therefore remitted to the licens- 
ing authority for further inquiry. 

Barratt’s Case followed ;— decision of Mr. 
Gleeson Robinson therein approved, save that 
the Tribunal doubted whether a licensing 
authority was entitled to take into considera- 
tion the fact that a B licensee would obtain 
an advantage over his competitors not 
similarly licensed.—LONDON & NorTH 
EASTERN & LONDON, MIDLAND & SCOTTISH 
Ry. Cos. v. SMALLEY (1936), 25 Ry. & Can. 
Tr. Cas. 118. - 


-}+—Sect. 6 (2) (e) of the Act 
requires the |:censing authority have 
regard to the «extent to which the vehicles 
to be authorisec. will be in substitution for 
horse-drawn vehicles previously used by the 
appet. for the purposes of his business as a 
carrier. 

Resp. co-operative society applied for a 
B licence for one vehicle to enable them to 
effect furniture removals for their members. 
They had hitherto done this work locally 
by their own horse-drawn vans, for which 
they had hired horses from S. Mr. Nicholson 
granted the application subject to « radius 
of twenty-five miles. On appeal it was end 
that S. had now himself obtained a licence 
on the ground of substitution of motor for 
horse-drawn vehicles, & that if this decision 
were supported there would have been a 
dual grant :—Held : where a van belonging to 
one person had been drawn by a horse 
belonging to another, the fact that the owner 
of the horse has already successfully invoked 
sect. 6 (2) (e) does not preclude the owner of 
the van from relying on it as well. 

Grant upheld, subject to a reduction of 
radius to fifteen miles—REED & SONS v. 
BRISTOL CO-OPERATIVE SOCIETY, Lp. (1937), 
25 Ry. & Can. Tr. Cas. 241. 
~--—-The owner of a furniture 
depository & a furniture removal business 
had been authorised under B licence to carry 
furniture & household effects within a 100- 
mile radius. He applied for a new licence 
in continuation of his expiring licence & 
asked that the restrictive radius be re- 
moved :—Held: (1) in the absence of evi- 
dence to the contrary it must be assumed 
that removals beyond the 100-mile radius 
had been satisfactorily effected by .other 
carriers & therefore that the lifting of the 
restriction would create an excess of suitable 
facilities ; but (2) it is reasonable that the 
owner of a depository who is also a furniture 
remover should be permitted to carry with- 
out radius restriction furniture & household 
effects stored in his depository.—-BROWN v. 
LONDON & NORTH EASTERN Ry. Co. (1937), 
25 Ry. & Can. Tr. Cas. 265. 

——.}—(1) It is not by itself a ground 
for refusing a B licence that appct.’s own 
goods could be quite satisfactorily casried by 
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1577. 


1578. 


Vol. Vill.—Carriers. Cases 1578—1579. 


existing transport & that there is no other 
valid & sufficient reason why he should carry 
them himself. But where there already 
exist suitable transport facilities for the 
carriage of the goods which appct. proposes 
to carry for reward the licence must be 
refused. 

(2) In the absence of any explanation from 
the traders concerned it is not right to draw 
the inference that rail transport is unsuit- 
able from the fact that many consignees 
order their goods forward by road. 

(3) Where there is a finding that there are 
no A licensees in a certain area who are not 
fully employed, & this finding is based on 
knowledge acquired in the exercise of the 
duties of a licensing authority, the Appeal 
Tribunal have no alternative but to accept 
it.— LONDON & NORTH EASTERN & LONDON, 
MIDLAND & ScorrisH Ry. Cos. v. SMALLEY 
(1937), 25 Ry. & Can. Tr. Cas. 348. 

-}—A haulier held a B licence 
with conditions entitling him to carry for hire 
or reward within a thirty-mile radius & to 
carry for certain named persons without 
restriction. His vehicles were used ex- 
clusively for hire or reward. He applied for 
permission to carry for any customer without 
restriction. It appeared that he carried for 
the named persons from th: provisions to 
London & wished to carry return loads :—- 
Held: (1) appct. could not be treated as a 
public carrier & the application should, in 
the absence of evidence of need, be refused ; 
(2) the application fell within sect. 11 (3) of 
the Act & the licensing authority was under 
a duty to hear objections, & objectors accord- 
ingly had a right of appeal.---C:REAT WESTERN 
& LONDON, MIDLAND & ScoTTisH Ry. Cos. v. 
aie as (1938), 26 Ry. & Can. Tr. Cas. 
1. 








Additional vehicles---When granted. |-.-- 
Wharfingers applied for a variation of their 
B licence by the addition of five vehicles 
that they might themselves do work hitherto 
done for them by sub-contractors. They 
complained of an increasing difficulty in 
hiring vehicles from such sub-contractors :— 
Held: by Mr. Gleeson Robinson, in the case 
of applications by wharfingers, forwarding 
agents & clearing houses who had hitherto 
done all or part of their haulage work by 
sub-contractors, & in the absence of special 
circumstances, a licensing authority should 
safeguard the ae industry generally 
by refusing to authorise vehicics for the 
purpose of doing such work as was hitherto 
done by sub-contractors. He refused the 
application. On appeal, the Appeal Tribunal 
were disposed to agree, obiter, with Mr. 
Gleeson Robinson as far as concerned for- 
warding agents, clearing houses, & some 
wharfingers. In the case of these appcts., 
however, they found special circumstances 
to exist, & held ap cts.’ road facilities were 
to be regarded as collection & delivery services 
ancillary to trunk routes by sea, & since an 
increasing difficulty in hiring had been 
proved, the extra vehicles should be 
authorised.—Re LoveLi (SHAW) & Sons, 
Lrp. (19387), 25 Ry. & Can. Tr. Cas. 250. 





1579. ——— Application for—What must be stated.] 


—GREAT WESTERN Ry. Co. v. WEsT MIp- 
LAND TRAFFIC AREA LICHNSING AUTHORITY, 
No. 1580, post. 


Cases 1580—1589. ENGLISH AND Empire Diaest SupPLEMENT. 


1580. ——— Jurisdiction of licensing authority.]— | 1585. 





——.,}+—A newcomer applied for a B 


(1) An appct. for a B licence in respect of a 
motor vehicle in describing the area which he 
intends to serve is only bound to state the 
district within which or the places between 
which he intends normally to use the vehicle. 
(2) In granting such a licence the licensing 
authority may, if he thinks fit, under sect. 8 
(3) (a), attach to the licence a condition that 
it shall be used only in a specified district or 
between specified places; or he may grant the 
licence without imposing any restriction. 

(3) When a mile nisi for a writ of certiorari 
-has been made absolute by the K. B. Div. 
& an appeal to the Ct. of Appeal from the 
order absolute has been allowed. Qu.: 
whether it is necessary to sue out writs of 
supersedeas & procedendo to avoid the writ.— 
GREAT WESTERN Ry. Co. v. West MIDLAND 
TRAFFIC AREA LICENSING AUTHORITY, [1936] 
A.C. 128; 105 L. J. K. B. 37; 52 T. L. R. 
44; 79 Sol. Jo. 941; 24 Ry. & Can. Tr. Cas. 
1; sub nom. R. v. Wust MIDLAND TRAFFIC 
ARHA LICENSING AUTHORITY, Ex p. GREAT 
WESTERN Ry. Co., 154 lb. T. 39, H. L. 


1586. 


licence. It was granted subject to a con- 
dition limiting the use of his vehicle to a 
25-mile radius from its base. Hauliers with 
bases twelve & fifteen miles respectively from 
the newcomer’s base objected, & appealed :— 
Held: on the evidence, the newcomer had 
made out a primé facie case, but that it had 
been pro tanto rebutted by the two objectors, 
so far as their bases were concerned ; con- 
dition amended to prevent the newcomer 
carrying for persons other than those residing 
within four miles of his base. An offer made 
at a public inquiry by an objector, to station 
a vehicle at an appct.’s base, should not be 
taken into consideration. 

Value of maps as evidence, commented 
upon.—Pocock v. WasEBy (1936), 24 Ry. 
& Can. Tr. Cas. 316. 


——.}—-Qu. : whether a_ licensing 
authority has jurisdiction to grant a B licence 
subject to special condition empowering the 
licensee to carry for a firm who are them- 
selves holders of an A licence.—LONDON & 
NORTH EASTERN Ry. Co. v. TURNBULL & 





Annotations :—As to (1) Apld. Modern Haulage Services, Ltd. 
v. London, Midland & Scottish & London & North Eastern 
Ry. Cos., Southern Ry. Co. v. Coleman, London, Midland 
& Scottish & London & North Eastern Ry. Cos. v. Stuart 1587 
(1937), 25 Ry. & Can. Tr. Cas. 272. Refd. Charman v. : 
Bouthern Ry, Co. (1934), 22 Ry. & Can. Tr. Cas. 116. 


1581. Licensing authority using knowledge 
' gained in course of duty—Duty to give notice 
to parties.|—BARRATT .& Co., LTD. v. LONDON, 


Sons (LEEDS), Lrp. (1937), 25 Ry. & Can. 
Tr. Cas. 239. 

Grant quashed by Divisional Court— 
Issue of writ of supersedeas & procedendo by 
Court of Appeal. |—-GREAT WESTERN Ry. Co. 
v. WEST MIDLAND TRAFFIC AREA LICHNSING 
AUTHORITY, No. 1580, ante. 











1582. 


1583. —-—- 


1584. —--- 


Annotation :—Refd. Su 


Mipnuanpd & Scorrisu, LONDON & Nort | 1588. 


EASTERN & GREAT WESTERN Ry. COS., 
No. 156, ante. 


Conditions—Consideration of public 
interest.]—(1) Leave to call new evidence on 
appeal was refused to an applt., who as 
appct. had been given every opportunity to 
present his case to the comr. & had not asked 
for an adjournment. 

(2) In attaching conditions to a B licence 
granted under sect. 7 (3), which provides that 
no condition shall be attached which would 
constitute a substantial interference with the 
business for which the vehicles were used 
during the basic year, a comr. may also take 
into account the public interest. The busi- 
ness may include the business of a carrier.— 
PLENTY v. GREAT WESTERN Ry. Co. (1934), 
22 Ry. & Can. Tr. Cas. 82. 


Auctioneer’s licence. }—-The Appeal 
Tribunal imposed a condition on an auction- 
eer’s B licence limiting him to the carriage of 
furniture for hire or reward to or from his 
auction rooms & within a certain area.—NEW- 
BURY & District MoToR SERVICES v. PERRY 
(1985), 23 Ry. & Can. Tr. Cas. 1. 


Duty to attach.}—When granting 
a B licence a licensing authority in the proper 
exercise of his discretion under sect. 8 (3) 
of the Act should attach reasonable con- 
ditions having regard to the evidence. 

An appct. carried for hire or reward within 
twenty-five miles of his base. The licensing 
authority granted a B licence without special 
conditions :—Held : he should have attached 
conditions in accordance with the evidence. 
Case remitted for reconsideration.—LONDON, 
MipLaAND & ScoTrisH Ry. Co. v. BREEZE 
(1986), 24 Ry. & Can. Tr. Cas. 290. 


teliffe, Ltd. ». London, Midland & 
Scottish Ry. Co. (1036), 35 Ry. & Can. Tr. Cas. 313. 
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1589. 


Return loads.}—Traders had carried 
return loads within radii of sixty-five, forty 
& twenty miles under B licence, claimed 
tonnage. They now applied for a fresh B 
licence subject to the same conditions in 
continuation of the first licence. Objectors 
gave evidence of their facilities :—Held: 
by Mr. Farndale, in cases where appcts. had 
been carrying return loads since at least the 
commencement of the basic year, they should 
be permitted to continue so to do unless 
objectors proved beyond doubt that alterna- 
tive transport facilities were commercially 
suitable as well as physically sufficient. 

In the absence of evidence by objectors 
that they could deliver goods in the district 
in question early the morning next after 
dispatch, & that such delivery met the needs 
of consignees, Mr. Farndale found, & the 
Appeal Tribunal agreed, that objectors had 
not proved their facilities to be commercially 
suitable.—LONDON, MIDLAND & SCOTTISH 
Ry. Co. v. MITCHELL & BROADBENT (1936), 
25 Ry. & Can. Tr. Cas. 78. 


Radius.}—-Appcts. applied for a B 
licence in substitution for their existing 
B licence under which they were permitted 
to carry for hire or reward within a 70-mile 
radius. They had been carrying daily return 
loads from points 35 to 65 miles from their 
base :—H. eld. > gince the return loads were 
not carried for ‘‘ long distances ’’ & since they 
formed a regular service, the decision in 
Barratt’s Case did not apply. 

Sir William Hart granted the application 
subject to new radii of 15 & 35 miles. He 
considered these to be radii within which a B 
licensee might reasonably be expected to 
operate :—Held: by the Appeal Tribunal, 
in fixing a radius regard should be had to the 
evidence of past work & future need; Sir 
William’s decision must be reversed.— 





1591. 


SUTCLIFFE (EDWARD), LTD. v. LONDON, MIp- 
LAND & ScotrisH Ry. Co. (1936), 25 Ry. & 
Can. Tr. Cas. 213. 


1590. “C’’ Nicence—Condition | pha nerartsd carriage 


for reward—Vehicle owned by mutual benefit 
societies.}—An incorporated society, whose 
members consisted exclusively of persons 
employed at a colliery, had as its object the 
business of delivering to its members coal 
supplied to them from the colliery by the 
colliery co. For the purposes of its business 
the society owned a motor goods vehicle in 
respect of which it held ‘‘ a C licence ”’ under 
the above sub-sect. The society used the 
vehicle for making a delivery of coal at the 
house of one of its members, the charge for 
the delivery ‘being deducted from the wage 
of the member payable by the colliery co. & 
subsequently paid by that co. to the society. 
On an information against the society for 
having failed to comply with the condition, 
to which the licence was subject under the 
above sub-sect., by using the vehicle for the 
carriage of goods for hire or reward :—Held : 
as the society was incorporated, it was a legal 
entity separate & distinct from its individual 
members; & consequently in using the 
vehicle for the carriage of coal to one of the 
members at a charge, it used the vehicle for 
“the carriage of goods for hire or reward ”’ 
within the Road & Rail Traffic Act, 1933 
(c. 53), 8. 2 (4), & was guilty of the offence 
with which it was charged. 

In another case in which the material 
circumstances were in all respects similar to 
those above mentioned, except that the 
society which carried on the business & 
owned the vehicle & against which the 
information was laid, was an unincorpo*ated 
society :—Held: as the society was uuin- 
corporated, it had no separate existence 
apart from its individual members who were 
themselves the owners of the vehicle & the 
recipients of the payments made for the use 
of if; & consequently when the vehicle was 
used for the carriage of coal to the member 
it was not used for ‘‘ the carriage of goods 
for hire or reward ”’ within the sub-sect., & 
the society was not guilty of the offence 
charged against it.—-WURZEL v. HOUGHTON 
MaIn HlomE DELIVERY SERVICE, ITD., 
WURZEL v. ATKINSON, [1937] 1 K. B. 380; 
[1936] 3 All E. R. 311; 106 L. J. K. B. 197; 
155 L. T. 675; 100 J. P. 503; 53 T. L. R. 
81; 80 Sol. Jo. 895; 34 L. G. R. 587; 25 
Ry. & Can. Tr. Cas. 59, D. C. 

Breach of condition. }—Resps., as holders 
of a private ‘‘C”’ carrier’s licence, were 
charged with having failed to comply with a 
condition attached to the licence, namely, 
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dismissed the charge, holding that the pro- 
perty in the rubbish passed to the respondents 
the moment it was loaded on to the vehicle, 
& that it could not be said that a person had 
carried his own goods for hire or reward :-— 
Held: (1) a large part of the payment 
recovered by resps. was paid for the carriage 
of the rubbish from the premises of the railway, 
& the offence charged was proved; (2) this 
was not a case of ‘ delivery or collection by 
a person of goods sold, used or let on hire or hire 
purchase in the course of a trade or business 
carried on by him ”’ within sect. 1 (5) (a) of 
the Act of 1933.—SPpITrLE v. THAMES GRIT & 
AGGREGATES, Lrp., [1937] 4 All FE. R. 101; 
107 L. J. K. B. 200; 158 L. T. 374; 101 
J.P. 657; 81 Sol. Jo. 902; 35 1. G. R. 627 ; 
26 Ry. & Can. Tr. Cas. 109, D. C. 


1592. ——~— When necessary. }—A van was adapted 


for the carriage of passengers; it was used 
for the transport of samples to the owner's 
place of business, in order that they might 
be taken thence to be shown to customers :— 
Held: if the vehicle was a goods vehicle, 
which, in the opinion of the ct., it was not, 
yet it was a motor vehicle constructed solely 
for the carriage of not more than seven 
passengers (exclusive of the driver) & their 
effects & not adapted for the carriage of 
goods, & it was being used by a commercial 
traveller for the purpose of soliciting orders, 
both within the meaning of the Road & Rail 
Traffic Act (Exemption) (Amendment) Pro- 
visional Regulations, 1936.—Tarr vv. ODHAMS 
ee Lrp. (1937), 26 Ry. & Can. Tr. Cas. 
0. 


1593. Variation—What amounts to.]—Re CoLzs’ 


APPEAL, No. 1665, post. 


1594. ——— Application to include tonnage used 


before Apr. 1, 1934.]—-(1) The right of an 
appct. to claimed tonnage under sect. 7 (3) 
of the Act is exhausted when he is granted a 
licence for the first currency period. If, 
therefore, he did not apply before Apr. 1, 
1934, for all that he might have applied for 
he has no right thereafter to have his licence 
varied so as to inclnde the difference between 
the tonnage he did apply for & that which 
he might have applied for. 

(2) A trailer is not a specified vehicle within 
sect. 10 (2). Oonsequently, the holder of a 
licence for a motor vehicle & a trailer has no 
right to have a second motor vehicle sub- 
stituted for the trailer. 

The principles with regard to hiring laid 
down in LZ. M. & 8. & Barr, No. 1619, ante, 
apply as well to the variation of a licence 
as to the grant of a new licence.— RANDALL v. 
LONDON, Mipianp & ScoTriso Ry. Co. 
(1985), 22 Ry. & Can. Tr. Cas. 163. 


that ‘‘ the holder of this licence is entitled 
to use the authorised vehicles for the carriagd 
of goods for or in connection with any trade 
or business carried on by him, but no vehicle 
which is for the ee being an ee 
Hides ay = ay alearoral i aoe 1596. ——— Specified vehicle—Trailer.)—RANDALL 
Rail Traffic Act, 1933, 8. 9 (1). The vehicles v. LONDON, MipLanp & Scorrisu Ry. Co., 
in question were used for the removal & No. 1594, ante. 

disposal 


Annotation :—As to (1) Refd. Sheraton v. United Automobile 
Services, Ltd. (1936), 25 Ry. & Can. Tr. Cas. 83. 

1595. Application to Include vehicles formerly 

hired.J—RANDALL v. LONDON, MIDLAND & 


ScorrisH Ry. Co., No. 1594, ante. 








of the whole of the surplus excava- | 1597. Application before licence granted. }— 
tions from the site of a new railway station, A carrier applied for a licence. Before his 
for the sum of ls. 10d. per cubic yard of application could be heard he applied for a 
excavation, & it was alleged that the con- variation of the licence which he hoped 
sideration paid, or some part of it, was paid would be granted. On hearing of the 
for the carriage of the rubbish. The justices original application Mr. Chamberlain re- 


43 


fused to entertain the application for the 
variation because it had not been published, 
& he granted the original application in part 
only. On the application for a variation 
coming before Sir William Hart he refused to 
authorise additional vehicles because the 
evidence in support of the application for a 
variation was the same as the evidence on 
the original] application, but he did authorise 
heavier vehicles. On the matter sie 
before the Appeal Tribunal they approve 
of what had been done both by Mr. C ber- 
lain & by Sir William Hart.—BarLow v. 
Lonpon & Nortu Eastern & LONDON, 
MIDLAND & Scormisyu Ry. Co. (1935), 24 
Ry. & Can. Tr. Cas. 52. 


1598. ——~— Purchase of hauller’s business—Applica- 


tion of 1938 Act, s. 11.}—A haulier using ten 
vehicles under an A licence contracted to 
purchase the business of another haulier, 
operating five vehicles under an A licence. 

he first haulier applied to vary his licence 
by the inclusion of the additional five 
vehicles :—-Held : the case did not fall within 
sect. 11 (3) (b) of the Act. Para. (b) of sub- 
sect. (3) applies only to applications for 


licences, & not to applications for variations }. 


of licences. 

A haulier purchasing another haulier’s 
business & applying to vary his own A licence 
by the inclusion of the purchased vehicles 
must prove (1) that the vendor had a business 
as a public carrier; (2) that the vendor's 
customers are ready & willing to give their 
work to the purchaser; (3) that this work 
should be done under an A licence; (4) that 
to do this work it is reasonably necessary for 
the purchaser to use the vendor’s vehicles 


1600. —- 


1601. 


Cases 1597—1604. ENaLisH aND Empire Dicest SuPPLEMENT. 


device intended to prevent a public inquiry, 
had been insufficiently investigated. Ap- 
plication referred back the licensing 
authority for the holding of a further public 
inquiry.—LoNDoN: & NorTH EASTERN Ry. 
Co. v. BUTLER & MARSHALL (1936), 24 Ry. 
& Can. Tr. Cas. 144. 


-]—An established haulier 
authorised to operate three vehicles under 
A licence purchased the goodwill of another 
haulier’s business, but did not purchase any 
of the vendor’s vehicles. At the conclusion 
of the first licensing period the purchaser 
applied for a new licence authorising use of 
the three vehicles as before together with one 
additional vehicle. Mr. Stirk granted the 
licence in respect of the three vehicles, but 
refused authorisation for the extra vehicle 
on the ground that there had been a material 
change in appct’s. business :—Held : the case 
fell to be determined in accordance with the 
principles laid down in Boston Haulage Co. 
v. Sanderson, & since appct. had upon the 
evidence discharged the burden of proof 
laid upon him by that decision the appeal 
must be allowed.—BALL (T.) (LEICESTER), 
Lrp. v. PLatrs Bros. (1937), 26 Ry. & Can. 
Tr. Cas. 189. 


Extension of area.}—A B licence was 
granted for the carriage of livestock within 
sixty miles of a place in Anglesey. It 
appeared that the penowe) markets for 
livestock from Anglesey were in Man- 
chester & Salford; the Appeal Tribunal 
accordingly enlarged the area so as to include 
these places.— WILLIAMS & EVANS v. LONDON, 
MipLAND & ScorrisH Ry. Co. (1935), 23 
Ry. & Can. Tr. Cas. 193. 














in addition to his own vehicles. In this case 
the fourth point had not been proved & the | 1602. ——- What may be considered.]—-FoRRESTER 
variation was refused.—BosToN HAULAGE v. GREAT WESTERN Ry. Co., No. 1509, ante. 
Co., Lrp. v. SANDERSON & LONDON & NORTH | 1608. Additional vehicles—When granted. ]}— 
Eastern Hy. Co. (1936), 24 Ry. & Can. Tr. Appets. for B licences or variations who rely 
; Pes me bi cironecoanett ieee oc on an increase in gross ria te should Brevent 
nno vs -——~Apid, London 0 ern Ry. Co. t. figures showing separately the gross receipts 
Butler & : ; Jan. : . 2 : , ‘ 
Gonsd. Waaoy v. Borwick (1937), 25 Ry, & Gan, Tr, Cas. 217: earned in carrying goods for hire or reward. 
O’Sullivan v. Great Western Ry. Co. (1987), 26 Ry. & A ballast merchant & road haulier held a 
Can. Tr. Cas. 155. Apld. Ball (Lolecster), Ltd. v. Platts B licence for twenty-five vehicles for the first 
currency period. At its expiry he obtained 





Bros. (1937), 26 Ry. & Can. Tr. Cas. 189. Refd. Great 
Western Ry. Co. v.’ Rupert Pedloy, Ltd. (1937), 26 Ry. 


1589. --— 








& Oun. Tr. Cas. 132. 

-+~—A haulier contracted to 
purchase the business of another haulier, 
including two vehicles. The vendor at that 
time owned no vehicles. The purchaser 
applied for an A licence for two vehicles to 
be acquired. After the application but before 
the public inquiry the vendor bought the 
two vehicles, obtained A licences for them, & 
transferred them to the purchaser :—Held : 
sect. 11 (3) (6) did not apply; therefore the 
licensing authority was under a duty to 
hear an objector & the objector had a right 
of appeal under sect. 15 (1) (b). For 
sect. 11 (3) (b) to apply the vendor's licence 
must be in existence at the date of the pur- 
chaser’s application. 

For three months prior to the contract 
the vendor had owned no vehicles, & evidence 
as to hiring was vague. The licensing 
authority did not investigate the vendor’s 
books & records, but granted the application : 
—Held: the principles of Boston Haulage Co., 
Ltd. & Sanderson, must be applied. The 
question whether the vendor had any business 
to dispose of, or whether the purchase was a 
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a second licence for nineteen vehicles, the 
other six being at that time unfit for use. 
He now applied for the addition of six 
vehicles to his licence. He gave evidence 
of an increase in the gross receipts of his 
business & of an increase in hiring :—Held: 
on the facts, it was impossible to tell what 
portion of the gross receipts related to carry- 
ing for hire or reward & what related to the 
ballast business; & the hiring figures could 
not properly be assessed since they must 
have been affected by the fact that six 
vehicles were at one time laid up although 
authorised. 

Per Mr. Gleeson Robinson: A false state- 
ment made by appct.’s assistant manager 
to objectors, with a view to having objections 
withdrawn, is ‘‘ previous conduct of appet. 
in the capacity of a carrier of goods,”’ withi 
sect. 6 (2) (b) of the Act.—DRINKWATER v. 
LONDON & NoRTH EASTERN, LONDON, MID- 
LAND & ScoTrisH & GREAT WESTERN Ry. 
Cos. (1936), 25 Ry. & Can. Tr. Cas. 32. 


1604. Licensing authority—Duty to give reasons 


for decisions. }—SMITH v. LONDON, MIDLAND & 
Soorriso Ry. Co.. No. 1488, ante. 





1605. —— All reasons.]}—BovumTs-TILLoTson, 
TaD: v. DONALDSON WRIGHT, LTD., No. 1506, 
a . 


1606. ——— Duty to act judicially. |—Bovuts-TiL.or- 
SON, . vt. DONALDSON WRIGHT, LirD., 
No. 1506, ante. 


1607. ——— Public inquiry—Powers.]|—LEsLIE v. 
LONDON & NortTH EASTERN & LONDON, 
MIDLAND & ScorrisH Ry. Cos., No. 1649, post. 


1608. -}—A co. applied for an A 
licence in continuation of an existing licence 
issued to a carrier whose business they had 
acquired. Mr. Nicholson gave notice of the 
application in Applications & Decisions, 
held a public inquiry, & heard objectors. 
On the evidence he held that the co. had not 











shown a need that justified their application, 1610. 


& he dismissed it:—Held: on appeal, 
although sect. 11 (3) (6) of the Act applied 
to the application, the licensing authority 
had power to notify it. He had power to 
hold a public inquiry, both under sect. 11 (5) 
& under the principles laid down in Board of 
Education v. Rice, [1907] A. C. 179, & Lecal 
Government Board v. Arlidge, [1915] A. C. 120. 
He had power to hear objectors, not as 
statutory objectors, but as persons making 
representations to assist him. In deciding 
such an application he was bound to have 
regard to all the matters set out in sect. 6 (2) 
of the Act. In this case the evidence justified 
the finding: appeal dismissed. 

It is incorrect to refer to such an application 
as one ‘‘ made under sect. 11 (3) (b) of the 
Act’ or as one for “‘ transfer of licence.’’— 
Ex-ARMY TRANSPORT, Lrp. v. DIAMOND & 
Co., Lrp. (1936), 24 Ry. & Can. T;. Cas, 303. 

Annotations :—Consd. Re Woodward's Application, Wood- 

ward v. North Western Traffic Area Licensing Autho. ity, 
[1937] 4 All K. R. 656. Refd. Wasey v. Borwick (1937 ;, 
25 Ry. & Can. Tr. Cas. 217. 

1609. o|-—F. T. carried on business 
as a haulage contractor & was the holder of 
an ‘‘A’”’ licence under the Road & Kail 
Traffic Act, 1933, granted by resp., the 
Licensing Authority, which authorised him 
to use a vehicle for a period ending Apr. 30, 
1938. EF. T. died on Mar. 9, 1937, & sub- 
sequently his widow, acting as his legal 
personal representative, made an application 

resp. for an ‘“‘A”’ licence, which was 
granted to her under the Act & which 
authorised her to use the same vehicle for the 
duration of the unexpired portion of the 











term. By a letter, dated Apr. 16, & written | 4g¢49, ——— 


on behalf of appcts., trading as R. & D. 
Transport, resp. was informed that the 
widow of F. T. was negotiating with appcts. 


for the sale of the business & that when her | 1618. 


application has been granted an application 
would be made by them under sect. 11 (3) (5) 
of the 1933 Act. On May 24 appcts. duly |. 
filed with resp. an application for a licence 
to expire not later than Apr. 30, 1938. 
From time to time appcts. supplied resp. 
with all the information he required & was 
entitled to receive under the Act. By letter, 
dated Aug. 9, resp. informed appcts. that he 
was of opinion that the application was one 
to which the provisions of sect. 11 (3) (0), 
could be taken to apply, but that in order 
properly to exercise his discretion under 
sect. 6 it would be necessary to publish the 
application in Part I. of Applications «. 
ecisions & to consider the application at a 
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public inquiry. Appcts. contended that 
resp. had no power to publish the application 
or to hold an inquiry & they issued this 
summons raising the question :—Held: the 
Licensing Authority had power to publish 
the application & to hold an inquiry, if in his 
discretion he considered it was necessary to 
do so, before granting the licence.—-Woop- 
WARD v. NORTH-WESTERN TRAFFIC AREA 
LICENSING AUTHORITY, [1938] Ch. 33] ; 107 
L. J. Ch. 148; 158 lL. T. 111; 26 Ry. & 
Can. Tr. Cas. 167; sub nom. Re WooDWARD’s 
APPLICATION, WOODWARD v. NORTH WEs- 
TERN TRAFFIC AREA LICENSING AUTHORITY, 
[1937] 4 All E. R. 656; 54 'T. L. R. 216; 82 
Sol. Jo. 15. 


Non-compliance with conditions-— 
Consideration of.}—Breaches of the con- 
ditions attached to a licence such as would 
justify the revocation of the licence are 
previous conduct of an appct. in his capacity 
of a carrier of goods & ought to be eonsidered 
on an application for a new licence in sub- 
stitution for an existing licence. 

Although under sect. 11 (2) of the Road & 
Rail Traffic Act, 1933, a statutory objector 
may object to the grant of a licence on the 
ground that any of the conditions of a licence 
held by appct. have not been complied with, 
it can any be in rare cases that an objector 
has knowledge whether or not breaches of 
conditions have taken place, & in the great 
majority of cases this knowledge will be that 
of the licensing authovity only acquired by 
him in the course of his administrative duties 
under the Act. Consequently any such non- 
compliance may be properly considered by 
the licensing authority ex proprio motu suo. 
In such a case the licensing authority is not 
bound to hear direct) evidence of non-com- 
pliance with the conditions. Where it is 
intended to take such matters into considera- 
tion it is better that written notice should 
be given to appct., but if sufficient oral notice 
has been given the fact that there was no 
written notice will not be a ground of appeal. 
—MooreE v. LONDON, MIDLAND & SCOTTISH 
& LONDON & NorrH EASTERN Ry. Cos. 
(1937), 25 Ry. & Can. Tr. Cas. 318. 





1611. ** Previous conduct of applicant ’’—Criminal 


offences—Necessity for strict proof.]—Bovut- 
TILLOTSON, LTD. v. DONALDSON WRIGHT, 
Lrp., No. 1506, ante. 


When material. ]|—Bout-TILLor- 
SON, Lrp. v. DONALDSON WRIGHT, LID., 
No. 1506, ante. 


Material time.]—A licensing aythority 
dismissed an application for an A licence 
in substitution for an expiring licence upon 
the ground, iniéer alia, that appct.’s previous 
conduct in the capacity of a carrier of goods 
was such as to disentitle him to a licence. 
This previous conduct er ge the trans- 
action under which appct. had obtained the 
vehicles with which he began business as a 
road haulier. On appeal :—Held: since at 
the time of the transaction in question 
appcet. had not yet begun to be a carrier of 
goods, the conduct was not such as fell to be 
considered by a licensing authority under 
sect. 6 (2) (b) of the Act. Appeal allowed. 
Objectors’ evidence in proof of objection 
discussed.—HAZELL v. SOUTHERN COUNTIES 


16* 
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Roap TRANSPORT Co., Lrp. (1987), 25, 1620. —— 


Ry. & Can. Tr. Cas. 259. 

1614. ——- What amounts to.]—DRINKWATER v. 
LONDON & NorTs EASTERN, LONDON MID- 
LAND & ScotTrisHh & GREAT WESTERN Ry. 
Cos., No. 1603, ante. 

1615. ——— }-Moore v. LONDON, MIDLAND 
& ScoTTisH & LONDON & NORTH HASTERN 
Ry. Cos., No. 1610, ante. 

-}—On an application for an A 

licence it was disclosed that one of the 











1616. 


partners had been convicted & sentenced to }- 


prison for frauds in connection with carriers’ 
licences arising out of a business of dealing 
in motor vehicles carried on by him :—Held : 
this was not conduct of appct. in the capacity 
of a carrier of goods within Koad & Rail 
Traffic Act, 1933, s. 6 (2) (b).—KEELING & 
SONS v. LONDON & NORTH KASTERN Ry. Co. 
(1937), 26 Ry. & Can. Tr. Cas. 195. 


1617. Newcomer—Who is.J—(1) An appct. is a 
newcomer to the carrying business notwith- 
standing he was a partner ina firm of carriers 
before the basic year. 

(2) Where a newcomer applies for a 
carrier’s licence the burden of proof is on 
him to meet the objection under sect. 11 (2) 
of Road & Rail Traffic Act, 1938 (c. 53), that, 
if the application is granted, transport 
facilities will be in excess of requirements; & 
he must discharge that burden even if there 

' are no objectors.—TICKLE v. LONDON, MID- 
LAND & SCOTTISH, G?EAT WESTERN, & 
LonpoN & Nortu EASTERN Ry. Cos. 
(1935), 23 Ry. & Can. Tr. Cas. 88. 

.}—(1) Held: (1) by the Appeal 

Tribunal, an appct. who had been a partner 

in a firm of carriers from 1918 till May, 1933, 

& thereafter a carrier on his own account, 

was a newcomer to the carrier’s business for 

the purpose of an application for a licence 
which he proposed to use for a carrying 
business of an entirely different character ; 

(2) the evidence of the managing director of a 

co. of haulage contractors that there was a 

shortage of goods vehicles in the district 

proposed to be served by appct. did not make 

a prima facie case that the work proposed to 

be done by the ap pee could not for some 

reason or reasons be done by other existing 
carriers.— LONDON, MIDLAND & SCOTTISH & 

LONDON & NortTH EASTERN Ry. Cos. v. 

WILLIAMS (1935), 23 Ry. & Can. Tr. Cas. 159. 


-}-—On an application for an A 
licence for a vehicle to be normally used in 
R. & 100 miles around an objection was 
lodged on the ground that transport facilities 
were in excess of requirements. It was 
admitted on behalf of the objectors that if 
appct. would restrict himself within the 
limits of a B licence the objection could not 
possibly be sustained. Nevertheless the 
objection was allowed :—Held: the 
Appeal Tribunal, an appct. who had been 
a carrier & haulage contractor except for the 
period from 1929 to 1933, when he went out 
of business for family reasons, was a new- 
comer to the carrying business—CROMPTON 
v. London, MripLann & Scorrisa Ry. Co. 
(1985), 23 Ry. & Can. Tr. Cas. 178. 
Annotations : Re oo Barkley wv. London, Midland & 
Soottish Co. & London & North Eastern Ry. Co. 
(1935), 23 Ry. & Can. Tr. Cas. 267. Consd. London, 


Sooteat Rte Co. we. Pennington (1985), 23 
Ry. & Can. Tr. Cas. 2 


1618. 








1619. 
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1624. —- 


-}—McLACHLAN v. MorGan & 
Co., No. 1537, ante. 


-}~An appct. for an A licence had 
been a carrier during the basic year. He had 
also had a coal business which, as the Comr. 
found, was always a very small part of his 
general business :—Held: in these circum- 
stances appct. was a newcomer to the carrying 
business, because it appeared from his books 
that over the whole period of the basic year 
his vehicle was not used mainly for carriage 
for reward; the burden of proof was on 
appct. to establish that no other carrier 
could do the work which he proposed to con- 
tinue to do; &, that burden not having been 
discharged, the licence should have been 
refused, notwithstanding there was no evi- 
dence to show that transport facilities in the 
district were in excess of requirements.— 
LONDON & NorTH HASTERN Ry. Co. v. 
HAGAN (1935), 24 Ry. & Can. Tr. Cas. 31. 











Annotation : Refd. Sheraton v. United Automobile Services, 
Ltd. (1936), 25 Ry. & Can. Tr. Cas. 83. 








»}+-(1) Sect. 5 (3) requires that, 
in the case of A & B licences, a separate 
application must be made in respect of each 
permanent base or centre from which the 
vehicles will be normally used, but permits 
the Comr. to grant: a single licence in respect 
of such applications. <A single application 
having been made for a B licence for two 
vehicles ‘‘ for goods to be conveyed within 
a twenty-five miles radius of Ayr & Kil- 
marnock, from Bus Station, Ayr, & Bus 
Station, Kilmarnock” :—Held: by Mr. 
lJenderson, since Ayr & Kilmarnock are 
only ten miles apart one application was 
sufficient, but two licences ought to be 
granted. Onthe matter coming to the notice 
of the Appeal Tribunal they gave no decision 
on this point because no objection was taken 
to the form of the application. 

(2) On an application for a B licence to 
carry parcels an objection that suitable 
transport facilities in the district intended to 
be served were already in excess of require- 
ments was disallowed by Mr. Henderson 
because it was not supported by evidence :— 
Held: by the Appeal Tribunal, a co. which 
has been engaged in carrying parcels & 
passengers for many years is a newcomer to 
the carrying business & ought not to be 
granted a licence except upon proof of a 
primd facie case that no other carrier could 
carry the parcels.—FERGUSON v. WESTHRN 
S. M. T. Co., Lip. (1935), 24 Ry. & Can. Tr. 
Cas. 72. 








-}+~-(1) A haulier who had operated 
during the basic year applied for an A licence. 
He claimed to have an equitable right to a 
licence because his delay had been due to 
inadvertence & ignorance :—Held: at this 
late stage an appct. claiming to have operated 
during the basic year must produce conclusive 
& fully corroborated evidence. Appct. must 
be treated as a newcomer. 

(2) Evidence of work done by vehicles 
operating illegally is probably not receivable 
in support of an application—obiter.—BARKER 
v. LONDON & Nortru Eastern & LONDON, 
MIDLAND & ScorrisH Ry. Cos. (1936), 24 
Ry. & Can. Tr. Cas. 161. 


-}—(1) A limited co. had two 
separate Speen one carrying on the 
as of building contractor, & the other 





1625. 


1626. 


1627. 


1629, —-— 


carrying on that of haulage contractor. 
During the basic year the haulage department 
carried 21 per cent. of their tonnage for the 
building department, & the balance for out- 
side customers. The co. applied for an A 
licence (partly claimed tonnage). This 
application was adjourned, & in the interval 
a new limited co. was formed which took over 
the haulage business of the older or parent 
co. The new co. applied for an A licence :— 
Held: in these special circumstances the 
new co. was to be regarded not as a new- 
comer & subject to the requirements of 
Enston’s Case, but as successor to the haulage 
department of the parent co., & should be 
granted an A licence for such vehicles as were 
engaged during the basic year in carrying for 
customers other than the building depart- 
ment. 

(2) Abandonment of part of appeal at late 
stage taken into account in assessing costs.— 
GERRARDS TRANSPORT, LTD. v. NORMAN E. 
Box, Lrp. (1986), 24 Ry. & Can. Tr. Cas. 248. 


-}--(1) A firm of carriers was 
wound up in 1934. One of the former 
partners applicd for a B licence in 1935. 
In the meanwisle he had maintained a 
business as carricr by means of hiring & 
sub-contracting :—Held: the applicant was a 
newcomer, & as such had to fulfil the require- 
ments laid down in Enston’s Case. On the 
evidence he had done so. 

(2) The carriage of livestock is not traffic 
of a special character, in connection with 
which an appct.’s personal skill should be 
considered._-LONDON, MIDLAND & ScorrisH 
Ry. Co. v. ANTON (1936), 24 Ry. & Can. Tr. 
Cas. 325. 











-+—-MopERN HAULAGE 

Lrp. v. LONDON, MIDLAND & ScorTrisH & 
LONDON & Norra IasTERN Ry. Cos., 
SOUTHERN Ry. Co. v. COLEMAN, LONDON, 
MIDLAND & Scorriso & LONDON & NORTH 
EASTERN Ry. Cos. v. STUART, No. 1553, ante. 
-/--An operator under B licence 
ceased to carry on any business other than 
that of haulier. During the currency of his 
first B licence he applied for an A licence :—- 
Held: the grant of the B licence exhausted 
his rights to claimed tonnage: there is no 
continuing right. Appet. was a new comer 
é& must discharge the onus of proof laid down 
in E'nston’s Case. 

As to the admission of fresh evidence 
before the Appeal Tribunal, Taylor's Appeal 
folowed.—SHERATON v. UNITED AUTOMOBILE 
ee Lrp. (1936), 25 Ry. & Can. Tr. 
Jas. 83. 











1628. Onus of proof—That facilities not excessive. ] 


—TICKLE v. LONDON, MIDLAND & SCOTTISH, 
GREAT WESTERN & LONDON & NORTH 
EASTERN Ry. Cos., No. 1617, ante. 


Held: (1) the burden of 
proving an objection under sect. 11 (2) does 
not lie on the objector, but the burden of 
disproving the objection lies on appct. ; 
(2) the fact that a carrier has been compelled 
to hire vehicles to carry his customers’ 
goods is no evidence that either his business 
or theirs has increased; (3) in determining 
the number of vehicles to be authorised for a 
seasonal business of a carrier in a small way, 
the comr. should not have regard to the need 
fot providing for occasions when vehicles 
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are withdrawn from service for overhaul or 
repair, a8 appears to be required by 
sect. 6 (2) (d) of Road & Rail Traffic Act, 
1938.—LONDON & NORTH EASTERN Ry. Co. 
v. BURGESS (1935), 23 Ry. & Can. Tr. Cas. 147. 


1630. ——— -}—LONDON & NortTH EASTERN 
Ry. Co. v. HAGAN, No. 1621, ante. 


1631. ——— Of abstraction of traffic.. 
(1) by the Appeal Tribunal, the burden of 
proving an objection that appcts. have 
abstracted traffic from the objectors does not 
lie on the objectors, but it is for appcts. to 
disprove the objection. 

(2) The Appeal Tribunal have no juris- 
diction to allow an amendment of a notice of 
appeal.— LONDON, MIDLAND & ScoOrrisn, 
GREAT WESTERN & LONDON & NORTH 
EASTERN Ry. Cos. v. MoToR CARRIERS 
(LIVERPOOL), Lrp. (19385), 23 Ry. & Can. 
Tr. Cas. 164. 


1632. Evidence—Of objections.]|—-McLACHLAN v. 
MoRGAN & Co., No. 1537, ante. 


————~ Need for particularity.]|—-LONDON; 
MIDLAND & ScoTrisH Ry. Co. v. INGLEBY, 
No. 1570, ante. 


1634. Letters from customers.]|—BRADSHAW 
v. LONDON, MIDLAND & ScorrisH & LONDON 
& NorTH EASTERN Ry. Cos., No. 1540, ante. 


-}—(1) An appct. for an additional 
vehicle put in letters from customers, but 
furnished no evidence as to his tonnage or 
receipts :—Jl/cld: the evidence was in- 
sufficient. 

(2) The absence of evidence as to alterna- 
tive facilities is not a ground for granting 
an application.— GREAT WESTERN & LONDON, 
MIDLAND & ScorrisH Ry. Cos. v. BUTLER 
(1936), 24 Ry. & Can. Tr. Cas. 301. 


1636. ——— Of goods & receipts during illegal user.] 
—(1) Hauliers operating a service from their 
Devon base to London applied for authorisa- 
tion of two extra vehicles. These vehicles 
had been operated illegally without licence 
for four & five months respectively. Their 
case was based upon an increase in the busi- 
ness both of their Devon customers & of a 
London co. for whom they carried on return 
journeys :—Held: evidence of customers 
obtained, of goods carried, & of receipts 
earned during a period of illegal running 
must be ignored; (2) if the holder of an A 
licence applies for the authorisation of extra 
vehicles to be normally used for carrying from 
a particular base, he must first prove a need 
for these vehicles to carry goods outward 
from that base. If he proves that need, 
evidence as to return loads may be helpful, 
though not, strictly speaking, necessary. If 
he does not prove that need, evidence as to 
return loads will not support his application. 
In this case appcts. had not been able to 
prove sufficient Increase in business outward 
from their base ; evidence as to return loads 
did not therefore need to be considered.— 
Moss Bros. v. SOUTHERN Ry. Co. (1986), 24 
Ry. & Can. Tr. Cas. 253. 


1637. ——— Failure to hear—Ground for rehearing.} 
—LONDON, MIDLAND & ScoTTisu & LONDON 
& NorTH EASTERN Ry. Cos. v. COLLIER 
DANIELS TRANSPORT, LTv., No. 1516, ante. 


1638. —-— Fresh evidence—-On reference back. }-— 
(1) When as the result of an appeal a case is 





1688. 








1635. 
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1639. 


1640. 


1641. 


referred back to a licensing authority for 
further inquiry, applt. ought to call fresh 
evidence. 

(2) A haulier who substitutes a motor 
vehicle for a horse-drawn vehicle is not 
entitled as of right to a licence.—JONES v. 
ROBERTS & OWEN (No. 2) (1936), 24 Ry. & 
Can. Tr. Cas. 287. 


Maps.]—Pocock v. WasEy, No. 1585, 





ante. 


Rights of objectors.|/—An appct. for 
additional tonnage put in letters from his 
customers. The texts of these were read at 
the public inquiry but the names of the writers 
were not read or disclosed to the objectors. 
Appct. could not give evidence as to his 
tonnage at the inquiry, but subsequently 
submitted a written statement of tonnage 
to Mr. Chamberlain, who then granted the 
application :—Held: (1) where a_ party 
relies on the contents of documents, the 
opposing parties are entitled to see those 
documents ; (2) objectors should have been 
given the opportunity of commenting upon 
the statement of tonnage. The proceedings 
were unsatisfactory : appeal allowed. 

If important information is promised to-Aé 
licensing authority, he should adjourn the 
public inguiry for its reception at a later 
hearing.—LONDON, MIDLAND & SCOTTISH 
& LONDON & NorTH EASTERN Ry. Cos. v. 
BARTON (1936), 25 Ry. & Can. Tr. Cas. 37. 


Of refusal of ‘raffic—Necessity for 
strict proof.|—An allegation that an objector 
has refused traffic should be strictly proved. 

Hauliers applied for an extension of the 
radius prescribed in their B licence. They 
were employed as sub-contractors by C., a 
road haulier, to carry bricks for the M. Co. 
©. gave evidence of the M. Co.’s need, & 
stated that railway co. objectors were not 
meeting that need, as a result of which the 
M. Co. had had to acquire vehicles of their 
own under C. licence :—Held: on the facts, 
that need had not been proved. The rela- 
tions between the M. Co. & the objectors 
should have been proved by some official 
of the M. Co. & not by C.’s evidence, which 
was hearsay.— LONDON, MIDLAND & SCOTTISH 
Ry. Co. v. BOTTERILL & Sons (1936), 25 Ry. 
& Can. Tr. Cas. 72. 








1642. Number of vehicles—Provisions for overhaul 


—Seasonal business of small carrier.j— 
LONDON & NortTu EASTERN Jy. Co. v. 
Boragss, No. 1629, ante. 


1648. ——— Wrongful possession during basic year. ] 


—(1) Wrongful possession of a vehicle during 
the basic year cannot confer a right to claimed 
tonnage. But where such a vehicle was 
handed over in part payment for another 
vehicle under a hire-purchase agreement, 

ossession of the second vehicle during the 

asic year could confer the right to claimed 
tonnage. 

(2) A licensing authority granted an applica- 
tion for an A licence in respect of two vehicles, 
claimed tonnage, but doubted whether the 
appct. was the owner of the vehicles :—Held : 
the objector had a right to appeal.—_SouTHERN 
Countigs Roap TRANSPORT Co., Lrp. v. 
HAZBLy (1936), 24 Ry. & Can. Tr. Cas. 312. 


1644. Motor vehicle substituted for horse-drawn— 


What amounts to.}—Held: (1) where a 


1645. 


1649. 
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carrier sold a barge which was towed by a 
horse, & bought a motor car, this was a case 
of a motor vehicle being substituted for a 
horse-drawn vehicle within sect. 6 (2) (e). 

(2) Objectors who had called no evidence 


‘ in support of their objection were permitted 


to appeal to the Appeal Tribunal under the 
provisions of sect. 15 i) (6) on the grounds 
that the evidence given by appct. in support 
of his application was untrue, that the 
objectors had not been in a position to refute 
such evidence, & that appct. had made no 
prima facie case that the work he proposed to 
do could not be done by other carriers. The 
Appeal Tribunal, bei satisfied that the 
evidence of apree had been untrue, allowed 
the appeal.—LONDON, MIDLAND & SCOTTISH 
ae oe v. ABRAM (1935), 23 Ry. & Can. Tr. 
as. ; 


.J—An appct. having tendered for 
a contract for work to be done by his horses & 
carts, & having failed to secure the contract, 








disposed of the horses & carts & applied for 


an A licence for motor vehicles to be used 
instead :—Held: by the Appeal Tribunal, 
this was not a case of the substitution of 
motor vehicles for horse-drawn vehicles for 
the purposes of the business of a carrier 
within sect. 6 (2) (e€).—-LONDON & NORTH 
EASTERN Ry. Co. v. ALDRIDGE (1935), 23 
Ry. & Can. Tr. Cas. 188. 


1646. ——— Ratio.}—WarTtTs v. LONDON & NORTH 


EASTERN & LONDON, MIDLAND & SCOTTISH 
Ry. Cos., No. 1565, ante. | 


| 1647, —- Right to licence.]—JonzEs v. ROBERTS 


& OwEN (No. 2), No. 1638, ante. 


1648. Publication of application—What should be 


stated. ]—Bouts-TILLOTSON, LTD. v. DONALD- 
SON WRIGHT, LTD., No. 1506, ante. 


When necessary.|]—(1) An _ appct. 
applied for an A licence in continuation of an 
existing licence issued to a carrier whose 
business she had acquired. The provisions 
of sect. 11 (1), (2) of the Act as to publication 
& the hearing of objectors do not apply to 
certain applications of this nature: sect. 
11 (3) (0) :—Held: sect. 11 (3) (6) does not 
apply unless the licensing authority is satis- 
fled that at the time of the sale the vendor 
had a genuine carrier’s business. 

(2) Mr. Henderson published the applica- 
tion, held a public inquiry, & heard objectors : 
—Held: the licensing authority was justified 
in taking these steps in order to ascertain 
whether sect. 11 (3) (6) applied. He was 
entitled to hear any representations made to 
him on that subject. ‘‘ Statutory objectors ’”’ 
distinguished from other persons entitled 
to make representations.— LESLIE v. LONDON 
& NortTH EASTERN & LONDON, MIDLAND & 
ScotrisH Ry. Cos. (1986), 24 Ry. & Can. 
Tr. Cas. 182. 





1650. Agreement to permit operation, of vehicles 


in name of licensee—Validity.}—Pitf. who 
was entitled by virtue of sect. 7 (2) to obtain 
as of right A licences in respect of goods 
vehicles up to a certain tonnage, did not wish 
to use those vehicles himself. He entered 
into an a ment with defts., whereby, in 
consideration of a money payment by defts., 
defts. were to be entitled to operate the 
vehicles in enh name, under pltf.’s licences, 
which could not, by sect. 21 of the Act, be 
transferred or assigned by him to defts. The 


resent action was brought by pltf. to recover 
he sum payable under the agreement :— 
Held: although the agreement did not pur- 
port to transfer or assign pltf.’s licences, it 
could not be carried into effect without the 
commission by defts. of a criminal offence 
under sect. 1, since defts. would be using 
vehicles in respect of which they® had no 
licence. Nor could pltf., who had licences, 
but was not the person using the vehicles 
within sect. 1, comply with the requirements 
of sect. 16 by keeping, or causing to be kept, 
the records therein mentioned. The agrec- 
ment was therefore illegal, & pltf.’s claim 
failed.—-NASH v. STEVENSON 'TRANSPORT, 
Lrp., [1936] 2 K. B. 128; [1936] 1 All FE. R. 
906; 105 L. J. K. B. 5627; 154 L. T. 420; 
52 T. L. R. 8381; 80 Sol. Jo. 245, C. A. 


1651. Effect of decision—Whether amounting to 
estoppel.J—FORRESTER v. GREAT WESTERN 
Ry. Co., No. 1509, ante. 


1652. Traffic of special character—-What is.]— 
LONDON, MipLAND & ScorTrisH Ry. Co. v. 
ANTON, No. 1625, ante. 


Right to make second application. ] 
GREAT WESTEK.* Ry. Co. v. RUPERT PEDLEY, 
Lrp., Lonpon & NoRTH EASTERN Ry. Co. 
v. RUPERT PEDLEY, LTpD., No. 1525, ante. 


1654. Vehicles operated from two bases—-Whether 
two licences’ required.]}—FrERGUSON v. 
WESTERN S. M. T. Co., Lrp., No. 1622, ante. 


1655. Notice of objection—Contents. ]—-NEWBURY 
& Disrricr Moron SERVICES, LTD. vv. 
STEPHENS & HEWETT, No. 1494, ante. 


.}—It is imperative that notices 
of objection follow the form in Seid. TIT. 
of the Goods Vehicles (Licences & Vro- 
hibitions) Provisional Regulations, 1834 (now 
replaced by the Goods Vehicles (Licences & 
Prohibitions) Regulations, 1936). If. an 
objector does not follow that form his objec- 
tion is invalid. 

Objectors who were road hauliers gave no 
particulars of their transport facilities in the 
notices of objection, nor did they state what 
licences they held :—Held: the notices of 
objection were invalid, consequently the 
licensing authority was not bound to take 
them into consideration & the objectors had 
no right of appeal. 

Where an appct. proposes to carry through- 
out Great Britain objectors have complied 
with the form if they describe the ‘‘ district ” 
in which they already provide transport as 
‘* Northern Scotland.’’—AITCHISON v. GAL- 
BRAITH (1936), 25 Ry. & Can. Tr. Cas. 3. 

1657. Authority to carry specified goods from future 
date.J—(1) A _ licensing authority has no 
power to permit the carrying of certain goods 
ony as from a future date. 

(2) Under sect. 15 (12) (b) of the Act the 
Appeal Tribunal has power to award to an 
unsuccessful party the costs of any issue on 
which he has succeeded.—Gray & DIXON v. 
LonpDoN, MIpLAND & ScorTrisH Ry. Co. & 
PALIN (1936), 24 Ry. & Can. Tr. Cas. 234. 


1658. Contract licence—When necessary. ]|—PAYNE 
v. LONDON, MIDLAND & SCOTTISH, LONDON & 
NortH EASTERN & GREAT WESTERN Ry. 
Cos., No. 1522, ante. a 

1659. ——— -}—On an application for an A 
contract licence under sect. 7 (1) of Road 
& Rail Traffic Act, 1933, it is not necessary 


1658. 








1656. 
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to prove that the other party to the contract 
is under any obligation to employ the appct. 
Such a licence must be granted if it is 

proved: (a) that there is a contract between 

appct. & another party; (6) that the other 

party is a person carrying on a business (not 
being a business of carrying or arranging for 
the carrying of goods); (c) that the contracts 
is (1) for the carriage of goods for or in con- 

nection with the business carried on by the 

other party, & (2) covers a continuous period 

of not less than a year; (d) that the vehicles 

to be used by appct. under the licence will 

be used by him exclusively for the purposes 

of the contract.—CLARK’s APPEAL (1937), 26 

Ry. & Can. Tr. Cas. 61. 


.-}—Hauliers holding A licences in 
a number of traffic areas carried goods for the 
A. Co. & the B. Co., both subsidiary cos. of 
the X. Co. They distributed the B. Co.’s 
goods from Birmingham. The A. Co. re- 
organised their transport arrangements with 
the result that their goods fell also to be 
distributed from Birmingham instead of from 
Liverpool as previously. The hauliers had 
insufficient vehicles specified in their West 
Midland licence to cope with the resultant 
increase of work at Birmingham. They 
therefore used three vehicles specified in their 
Metropolitan licence sclely to distribute from 
Birmingham the goods of the A. Co. & the 
3B. Co. The hauliers applied for a new licence 
in the West Midland area to authorise both 
the vehicles hitherto specified in their West 
Midland licence & also the three additional 
vehicles. If the application were granted 
they proposed to have the three vehicles 
deleted from their Metropolitan licence. 

Colonel Redman refused to add the three 
vehicles on the ground that, in virtue of 
sects. 7 (1) & 12 of the Act, a contract could 
be made between the hauliers & the X. Co. 
(the holding co.) whereby the hauliers could 
contract to carry the goods of the A. Co. & 
the B. Co., & that a contract A licence was 
therefore appropriate :——J/leld: reversing 
Colonel Redman, sect. 12 of the Act had no 
application to this case, & a contract between 
an appct. & a person carrying on a trade or 
business within the meaning of sect. 7 (1) 
must be a contract for the carriage of the 
goods of that person & could not be a contract 
to carry the goods of more than one person. 
The fact that the ‘‘ persons ’’ here stood in 
the relation of holding co. & subsidiary co. 
was immaterial. | 

Observations upon the area of normal user 
being described as ‘‘ the whole of England 
&  WaLes.”—METROPOLITAN ‘TRANSPORT 
Supprty Co., Lrp. v. GREAT WESTERN & 
LONDON, MIDLAND & ScotrrisHh Ry. Cos. 
(1937), 26 Ry. & Can. Tr. Cas. 147. 


1661. Suitable facilities—What must be con- 
sidered.}—When considering the suitability 
of existing railway facilities some regard must 
be had to the facilities for collection & 
delivery. Facilities which might otherwise 
be suitable may be shown to be unsuitable 
if there are no reasonable facilities available 
for carrying the fruit to or from the terminal 
railway stations.—LEwIs v. SOUTHERN Ry. 
Co. (1936), 25 Ry. & Can. Tr. Cas. 18. 


——.}—(1) Transport facilities which 
make no provision for the speedy delivery 


1860. 
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of traffic in respect of which there is real 
urgency with regard to delivery are not 
suitable facilities for such traffic. 

(2) Before refusing an application for an A 
licence on the ground that the application 
should have been for a contract licence the 
licensing authority should be completely 
satisfied that vehicles of the appct. have 
been &/or will be used exclusively for carrying 
the traffic of a particular person.— MILLER & 
Co. v. LONDON, MIDLAND & ScoTTIsH Ry. 
Co., LONDON & NorRTH EASTERN Ry. Co., 
GKEAT WESTERN Ry. Co., Coast LINES, 
ae BowKER (1937), 25 Ry. & Can. Tr. 

as. ; 


Scr. 2.—APPEALS. 


1668. When appeal Iies—Appeal from agreed con- 
dition.J—(1) The Appeal Tribunal will not 
entertain an appeal from a condition to which 
the die himself has agreed. 

(2) The time for lodging a notice of appeal 
is limited by regulations made by the Minister 
of Transport. The Appeal Tribunal has no 
power to extend that time. Consequently, 
that time having elapsed, an amendment 
of the notice of appeal will not be allowed.— 
iad varie ae APPEAL (1934), 22 Ry. & Can. 

. Cas. 1. 


Effect of right to apply to licensing 
authority for variation.;—(1) An applt. who 
did not realise the importance of proving his 
case before the comr. was allowed to call new 
evidence on appeal. 

(2) The fact that an appct. who is dis- 
satisfied with the conditions attached to his 
licence may be entitled to apply to the licens- 
ing authority to vary the conditions does not 
affect his right of appeal to the Appeal 
Tribunal.— Re TAYLOR’S APPBAL (1934), 22 
Ry. & Can. Tr. Cas, 32, 

Annotation :—As to (1) Consd. Burgoine & Sons v. Four 
pura mameted Ry. Cos. (1934), 22 Ry. & Can. Tr. Cas. 77. 
Refd. Sheraton v. United Automobile Services, Ltd. (1936), 
25 Ry. & Can. Tr. Casa. 83. 

1665. Application for variation of licence— 
What amounts to.}—An application to a 
licensing authority for a dispensation from 
the requirements of sect. 16 & regulations 
made thereunder is not an application for a 
variation of a licence within sect. 15 (1) (a), 
& the Appeal Tribunal have no jurisdiction 
to entertain an appeal from the refusal of 
a licensing authority to grant such a dis- 
oe a COLES’ APPBRAL (1934), 22 Ry. 

Can. Tr. Cas. 129. 

Application claimed tonnage 

—Vehicle properly included. }—STuBBs 

(LEONARD) & Co., LTD. v. JACKSON & ELLIS, 

No. 1508, ante. 


1667. Doubt as te ownership of vehiole.] 
—SOUTHERN CouNTIES ROAD TRANSPORT 
Co.. Lip. v. HAZELL, No. 1643, ante. 

1668. ——— Untrue evidence given.]—LONDON, 
MIDLAND & ScoTTIsH Ry. Co. v. ABRAM, 
No. 1644, ante. 

1669. Who may appeal—Person aggrieved—Ob- 
jector.}—The word “‘ thereon” in Road & Rail 
Traffic Act, 1933 (c. 58), s. 15 (1) (b), refers to 
“application” & not to “ objection.’’ Conse- 


1664. 











1666. for 








quently an objector who is not eepc ove? by 


the decision on the application. but is ag- 


ENGLISH AND EmMpre Diarest SUPPLEMENT. 


grieved by the refusal of the licensing 
authority to entertain his objection has no 
right of appeal.—Lucas v. LONDON, MIDLAND 
& ScorrisH Ry. Co. (1934), 22 Ry. & Can. 
Tr. Cas. 25. 

1670. ——— —-—.]—GREAT WESTERN & 
Loypon, Mipianp & ScoTrTisH Ry. Cos. v. 
FLETCHER, No. 1577, ante. 

1671. ——-.}—Wartsv. LONDON & NORTH EASTERN 
& LONDON, MIDLAND & SCOTTISH Ry. Cos., 
No. 1565, ante. 

1672. Notice of appeal—Time for—Extension. ]— 
Re EDWAaRDs’ APPEAL; No. 1663, ante. 

16783. -}—By Art. 23 (1) of the 
Goods Vehicles (Licences & Prohibitions) 
Regulations, 1936, appeals to the Appeals 
Tribunal in the case of notifiable applications 
shall be lodged at the Tribunal’s office not 
later that one month after the date of the 
publication in Applications & Decisions of 
the decision appealed against :-—-Held: this 
provision is peremptory, & the Appeal 
Tribunal has no power to enlarge the time for 
lodging an appeal.—MIDGLEY v. LONDON, 
MIDLAND & ScoTTisH Ry. Co. (1938), 26 
Ry. & Can. Tr. Cas. 218. 

How calculated.]}—For the pur- 
pose of calculating the time for lodging an 
appeal against a decision on an application 
to which the provisions of sect. 11 of the Act 
do not apply the date of the decision is the 
day on which the comr. gives his decision, not 
the day on which the appct. first receives 
written notice of the decision.— Re HUxLHY’s 
APPEAL (1934), 22 Ry. & Can. Tr. Cas. 35. 

Annotation :—Refd. Southern Counties Road Transport Co. 

v. Hazell (1936), 24 Ry. & Can. Tr. Cas. 312. 

1675. Amendment—Jurisdiction of Appeal 
Tribunal.]|—LONDON, MIDLAND & SCOTTISH, 
GREAT WESTERN & LONDON & NORTH 
EASTBRN Ry. Cos. v. MOTOR CARRIERS 
(LIVERPOOL), Lrp., No. 1631, ante. 

1676. Right of audience—Officer of association— 
Meaning of ‘‘ association.’’]—The Appeal 
Tribunal certified an assocn. to be “ an 
assocn. representing a substantial number of 
persons interested in or likely to be affected by 
the decisions of the Tribunal,’’ & accordingly 
granted right of audience to an officer of the 
assocn. under Road & Rail Traffic Act, 1933 
(Appeal Tribunal) Rules, 1934, r. Ll (2) (a). 
It was subsequently ascertained that the 
name of the assocn. had been registered under 
Registration of Business Names Act, 1916 
(c. 58), as the business name of the secretary 
of the assocn.; that the assocn. had no 
banking account separate from the private 
banking account of the secretary; & that 
although by the rules of the assocn. its 
government was vested in an executive 
committee of whom a president was to be a 
member, no president had in fact been elected. 
The assocn. had 182 members :—~Held: the 
assocn. was not an assocn. in the ordinary 
meaning of the word. The body of 
persons whom the secretary represented 
was not an assocn. or body of persons within 
rule 11 (2) (a).—Re SvussEx CARRIERS’ 
ASSOCN. (1935), 24 Ry. & Can. Tr. Cas. 64. 

1677. Power to hear counsel.|—GrReatr WESTERN 
& LONDON, MIDLAND & ScotTriso Ry. Cos. 
v. SMART, No. 1518, avete. 


1678. Evidence—Fresh evidence—When admis- 
sible.J}—An appct. neglected per incuriam 

















1674. 
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to call before the licensing authority evidence 
material to his application. The Appeal 
Tribunal, being of opinion that if the evidence 
had been called the application would have 
been granted, allowed the evidence to be 
called on appeal.—-DRINKWATER v. LONDON, 
MIDLAND & ScorrisH Ry. Co. (1934), 22 
Ry. & Can. Tr. Cas. 19. 


———,.}—Re FRy’s Appratn, No. 


ce 





1679. 
1476, ante. 
1680. Ses 

1664, ante. 


1681. ——— ——.}--PLENTY  »v. 
WESTERN Ry. Co., No. 1582, ante. 


1682. —— ——.}—CHARMAN v. SOUTHERN 
Ry. Co., No. 1701, post. 


1688. —— -|—STEPHENSON v. SAGAR & 
Son, No. 1488, ante. 


1684. ——— -——.]—-SOUTHERN Ry. Co. v. 
Harpy & Son, Lrp., Harpy & Son, Lp. v. 
SOUTHERN Ry. Co., No. 1551, ante. 


1685. -}—Mr. Chamberlain allowed 
an objection that traffic facilities in the 
district were in excess of requirements upon 
proof that the o} jector had four cars of which 
only one was im use because there was no 
work for the other three. On appeal, the 
Appeal Tribunal admitted new evidence to 
show that these three cars were out of use 
because they were mechanically unfit, but 
refused to admit new evidence to show 
that since the decision of the Comr. the 
traffic needs of the district had been increased 
by the reopening of certain quarries & the 
decision of the county council to proceed 
with a large scheme of road recoasteuction. 
The matter was referred back to the Uame. 
for further inquiry.—JonEs v. Roprenrs & 
OWEN (1935), 24 Ry. & Can. Tr. Cas. 20d. 

1686. —— —-— .|—SHERATON v. UNITED 
AUTOMOBILE SERVICES, LYD., No. 1627, ante. 


1687. —— Reference back for re-hearing. ]-—— 
Applt. applied for & was refused a B licence 
to carry milk within fifty miles of Nantwich. 
On appeal to the Appeal Tribunal he en- 
deavoured to show that he was entitled to 
a B licence to carry milk from places within 
ten. miles of Wrenbury to Manchester & 
other goods back from Manchester to those 
places. The Appeal Tribunal referred the 
case back to the licensing authority for re- 
hearing.—-HARDEN v. LONDON, MIDLAND & 
Fie ae Ry. Co. (1935). 23 Ry. & Can. Tr. 

as. 71. 





-——.]— Re TAYLOR’S APPEAL, No. 


et 


GREAT 
































1688. 








Evidence of applicant.|—-An 
appct. carrying on a hardware & scrap busi- 
ness applied for a B licence to enable him to 
carry return loads from Leeds to Glasgow 
for hire or reward. At the inquiry his solr. 


stated that the return loads were provided — 


by appct.’s own customers, but appct. him- 
self stated in cross-examination that he 
obtained these loads from clearing-houses. 
Mr. Henderson accepted the solr.’s statement 
& granted the application. In these circum- 
stances the Appeal Tribunal called appct. 
to give evidence before them. It then 
appeared that the return loads were carried 
ony for one or other of two clearing-houses : 
—Held: the case was governed by the 
decision in Barratt’s Case, & since no 
exceptional circumstances existed the applica- 
tion must be refused. Appeal allowed. 
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Vol. VI0I.—Carriers. Cases 1678—1697. 


LONDON & NorTH EASTERN & LONDON, 
MIDLAND & ScorrisuH Ry. Cos. v. SHEVILLE 
(1936), 25 Ry. & Can. Tr. Cas. 465. 


Letters—When admissible.]—CHARMAN 
v. SOUTHERN Ry. Co., No. 1701, post. 


1690. »~}—An appct. for an A licence 
proved that he was carrying for a substantial 
number of customers, & tendered in evidence 
a number of letters from customers supporting 
his application :—Held : he had not made out. 
a primd facie case. The fact that proposed 
facilities would be a convenience to some 
customers is not evidence to support a 
prima facie case. Nor do letters showing no 
more than willingness to employ constitute 
a prima facie case.—LONDON & NORTH 
EASTERN Ry. Co. & LONDON, Mipuanp & 
ScorrisH Ry. Co. v. Grason (19386), 24 Ry. 
& Can. Tr. Cas. 82. 


1689. 














1691. 











--—-LoNDON & NORTH 
KASTERN Ry. Co. v. ALLEN, No. 1542, ante. 


1692. ——— Purposes for which vehicles to be used. ] 
—AULD v. LONDON, MIDLAND & ScorrisH 
Ry. Co. (1935), 22 Ry. & Can. Tr. Cas. 289. 
Annotations :—Retfd. Forguson v. Western S. M. T. Co. (1935), 
24 Ry. & Can. Tr. Cas. 72; Southern Counties Road 
Transport Co. v. Hazell (1936), 24 Ry. & Can. Tr. Cas. 312. 
1693. Illegal work done. }—-BARKER v. LONDON 
& Nortrn EASTERN & LONDON, MIDLAND & 
Scorrisn Ky. Cos., No. 1623, ante. 


1694. Decision based on erroneous grounds— 
Right of respondent. |—ALLATT v. LONDON & 
Nortu EASTERN & LONDON, MIDLAND & 
ScoTrTisu Ry. Cos., No. 1505, ante. 


1695. Decision runs from date of decision appealed 
from.]—-LONDON, MipiaAnn & Scorrisi Ry. 
Co. v. LYNER, LONDON & Norn EASTEKN 
Ry. Co. v. Lynur, No. 1524, ante. 

1696. Powers of appellant.}—-Resp. to an appeal 
may not challenge that part of the licensing 
authority’s decision which is not appealed 





from.—AITKIN v. LONDON, MIDLAND & 
ScoTrisu Ry. Co. (1936), 24 Ry. & Can. Tr. 
Cas. 321. 

1697. -}~—(1) Held: on an application by 





resps. to strike out apy:lts.’ grounds of appeal, 
on an appeal by an objector, (1) the Appeal 
Tribunal has jurisdiction to review a licensing 
authority’s findings of fact; (2) an applt. 
may raise any point relevant to the issues as 
to whether suitable transport: facilities exist 
or are in excess of requirements; (3) an 
applt. may argue that a licensing authority 
wrongly exercised his discretion because it 
had been established before him that suitable 
transport facilities existed or were in excess 
of requirements. In this case the grounds of 
appeal sufficiently indicated a case which 
applts. were entitled to make; (4) it is 
doubtful whether the Appeal Tribunal has 
power to strike out a ground of appeal. 

(65) A haulage co. operating twenty-four 
vehicles under an A licence, claimed tonnage, 
applied for the authorisation of extra 
vehicles :—Held: having regard to the size 
of the fleet, one extra vehicle should be 
authorised for maintenance purposes. As 
to other extra vehicles, the evidence was 
insufficient. The failure of a pooling scheme 
is not evidence of need for additional vehicles. 
—FourR AMALGAMATED Ry. Cos. v. FosTmrR 
& Co., Lrp. (1936), 24 Ry. & Can. Tr. Cas. 
265. 


Cases 1698—1712. HnaLisH AND Empre Diasst SupPlemMent. 


1698. Jurisdiction of Appeal Tribunal—To dismiss 
appeal—Non-appearance of applicant.]—Re 
SuirToH’s APPHAL (1984), 22 Ry. & Can. Tr. 
Cas. 15. 

1699. ——— To review findings of fact.J—PoOWwER v- 
LONDON, MIDLAND & ScorTrisH Ry. Co., 
No. 1545, ante. 

1700. ——.|—FouR AMALGAMATED Ry 

Cos. v. Foster & Oo., Lrp., No. 1697, ante. 

1701. To aA condition—Mistake of 
applicant. }—(1) ere an appct. agreed to 
conditions attached to a B licence under mis- 








take, the Appeal Tribunal will rectify the | 


mistake, & will make all such consequential 
amendments to the conditions as may be 
reasonable. 

(2) In proper cases letters will be admitted 
by the tribunal as evidence of the facts stated 
in them, though the authors of the letters 
are not called as witnesses nor cross-examined, 
but it is more satisfactory that facts should 
be proved by witnesses. 

(3) Where a confusion arose at the public 
inquiry owing to two names having the same 
pronunciation the Appeal Tribunal admitted 
new evidence to explain the confusion. 


to order a comr. to enlarge the area for which 
a B licence is granted beyond the area men- 
tioned in the published application.—CHar- 
MAN v. SOUTHERN Ry. Co. (1934), 22 Ry. & 
Oan. Tr. Cas. 118. 


Annotations :—As to a Consd. London & N one astern Ry. 
Co. & London, | a nd & Scoti'sh Ry. Co. v. Gimson 
Gee): 24 Ry. & Can. Tr. Cas. 82. efd. Hawker, Ltd. 

. Great Western & London, Midiand & Scottish Ry. Co. 
(1935), 23 Ry. & Can. Tr. Cas. 2 
1702. ——— To order eoraicionee to enlarge area 
of licence. ]—CHARMAN v. SOUTHERN Ry. Co., 
No. 1701, ante. 


1708. To issue B licence—Application for A 
licence.]—It is not competent for the Appeal 
Tribunal to make an order on the licensing 
authority to issue a B licence when the 
application was for an A licence. Where an 
appct. intends to use vehicles normally based 
upon a number of different bases he must 
prove his case in respect of each base ; general 
evidence as to his operations over the whole 





-| 1708. 
.(4) The Appeal THibunal has no jurisdiction" 


traffic area is not sufficient—LoNDOoN & 
NortsH EASTERN Ry. Co. v. ROBSON (GATES- 
HEAD), Lirp Hiheads 22 Ry. & Can. Tr. Cas. 238. 


Annotations :-—Retd. Thornley & Son v. London, es & 

Scottish By. tg 22 Ry. & Can. Tr. Cas. 249. 

pone unligated Cos. »v. Foster & Co. (1936), 24 
y. Can. Tr. 


1704. ——— elas: aout as to jurisdiction of 
Commissioner. |—-LONDON, MIDLAND & Scor- 
TIisH Ry. Co. v. WoopRUF®s, No. 1550, ante. 


1705. ——~- To strike out grounds of appeal.]— 
Four AMALGAMATED Ry. Cos. v. Foster & 
Co., Lrp., No. 1697, ante. 


1706. ——— Extent.|—-GreatT WESTERN & LONDON 
MIDLAND & ScotrisH Ry. Cos. v. SMART, 
No. 1518, ante. 


-}+—The Appeal Tribunal allowed 
an appeal by an appct. to whom the licensing 
authority had refused a B licence, upon a 
ground neither raised in the notice of appeal 
nor argued before them. Special order as to 
costs.—MARRIS v. LONDON, MIDLAND & 
ScoTrisH & LONDON & NorRTH EASTERN Ry. 
Cos. (1937), 25 Ry. & Can. Tr. Cas. 248. 


Application for variation—Licence 
expired before hearing.]|—LONDON, MIDLAND 
& ScorTisH Ry. Co. v. Lyner, LONDON & 
NortH EASTERN Ry. Co. v. LYNER, No. 1524, 
ante. 

1709. To refer to facts In previous appeal. }— 
J. & E. Transport, Lrp. v. London, MIp- 
LAND & ScoTrisH Ry. Co., No. 1527, anle.. 

1710. Costs.}—Gray & Drxon v. LONDON, MID- 
LAND & ScorrisH Ry. Co. & PALIN, No. 1657, 
ante. 








1707, 











1711. .}-—-GERRARDS TRANSPORT, LID. v. 


NorMAN E. Box, Lrp., No. 1624, ante. 


Scottish practice.}—The Ct. of Session, 
in the exercise of its nobile officitum, ordered 
the extractor of the ct. to issue an extract 
of an order for costs made by Road & Rail 
Traffic Appeal Tribunal sitting in Scotland, 
in the same manner as if it were a decree of 
the Ct. of Session.— Re LONDON, MIDLAND & 
ScotrisH Ry. Co. (1937), 25 Ry. & Can. Tr 
Cas. 257. 


1712. 
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See ACTION; BAILMENT. 
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Vol. VIII. 


CASE STATED. 


See ARBITRATION ; MAGISTRATES. 


CATCHING BARGAIN. 


See FRAUDULENT AND VOIDABLE CONVEYANCES. 


CATTLE. 


See ANIMALS ;5 Commons; Distress; Hicuways; MARKETS. 


CATTLEGATE. 


See COMMONS. 


CAVEAT. 


See ADMIRALTY ; EXECUTORS. 
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CAVEAT EMPTOR. 


See SALE OF Goonps;s SALE oF LAND. 


CELLAR. 


See PuBriic HPHEattH;: RATES. 
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1 vi. 
1914, 8. 8(5).}—-The word ‘‘charitable "’ 


Vol. VIII.—Charities. Cases 1—2la. 


CHARITIES. 
Part I.—Charitable Purposes. 


Add. Annotations :— As to (1) Consd. Jack- 
son’s Trustees v. Lord Advocate (1926), 10 
Tax Cas. 460. Folld. Re Williams, Public 
Trustee v. Williams, [1927] 2 Ch. 283. Refd. 
R. v. Income Tax Special Comrs., Ex p. Rank’s 
Trustees (1922), 127 L. T. 651; Jackson v. 
Voss, [1923] 2 K. B. 357; Brighton College 
v. Marriott (1924), 69 Sol. Jo. 229; I. R. 
Comrs. v. Glasgow Musical Festival Assocn. 
(1926), 11 Tax Cas. 154; Scottish Woollen 
Technical College, Galashiels v. I. R. Comrs. 
(1926), 11 Tax Cas. 139; Adamson v. Mel- 
bourne & Metropolitan Board of Works, 
[1929] A. C. 142. As to (2) Consd. 
A.-G. v. National Provincial Bank, [1924] 
A. C. 262; Verge v. Somerville, [1924] A. C. 
496; Chesterman v. Federal Taxation Comr. 
(1925), 42 T. L. R. 121; R. v. Income Tax 
Special Comrs., Exp. Headmasters’ Conference, 
Same v. Same, Ez p. Incorporated Assocn. of 
Preparatory Schools (1925), 41 T. L. R. 651; 
Jackson’s Trustees v. Lord Advocate (1926), 
10 Tax Cas. 460; I. R. Comrs. v. Yorkshire 
Agricultural Soc. (1927), 44 T. L. BR. 59. 
Apld. General Medical Council v. I. R. Comrs., 
English Branch Council of General Medical 


Council v. Same (1928), 97 L. J. K. B. 578. . 


Distd. Geologists’ Assocn. v. I. R. Comrs. 
(1928), 14 Tax Cas. 271; Re Grove-Grady, 
Plowden v. T.awrence, [1929] 1 Ch. 557; 
Hunter (Sir G. B.) (1922) “CC” Trust, 
Trustees v. I. R. Comrs. (1929), 14 ax Cus. 
427. Consd. Girls’ Public Day School Trust v, 
Ereaut (1930), 99 L. J. K. B. 643. Distd. Keren 
Kayemeth Le Jisroel, Ltd. v. I. R. Comrs., 
[1931] 2 K. B. 465. Consd. Master Mariners, 
Honourable Co. of, 0. I. R. Comrs. (1932), 17 
Tax Cas. 298; Peterborough Royal Fox- 
hound Show Society v. I. R. Comrs., [1936] 
1 AWE. R. 813; Scottish Flying Club, Ltd. v. 
J. R. Comrs. (1935), 20 Tax Cas. 1. Refd. 
Barber v. Chudley (1922),92 L. J. K.B. 711; KR. 
v. Income Tax Special Comrs., Ha p. Rank’s 
Trustees (1922), 127 L. T. 651; Pe Hum- 
meltenberg, Beatty v. London Spiritualistic 
Alliance, [1923] 1 Ch. 237; Re Ludlow, 
Bence-Jones v. A.-G. (19238), 93 L. J. Ch. 30; 
Re Shakespeare Memorial Trust, Lytton v. 
A.-G., [1923] 2 Ch. 898; Re Gray, Todd v. 
Taylor, [1925] Ch. 362; I. R. Comrs. v. Falkirk 
Temperance Café Trust (1926), 11 Tax Cas. 
353; I. R. Comrs. v. Glasgow Musical Festival] 
Assocn. (1926), 11 Tax Cas. 154; I. R. Comrs. 
v. Peeblesshire Nursing Assocn. (1926), 11 
Tax Cas. 335; Scottish Woollen Technicai 
College, Galashiels v. I. R. Comrs. (1926), 11 
Tax Cas. 189; Re Hood, Public Trustee v. 
Hood (1930), 143 L. T. 691; Luipaard’s Vlei 
Estate & Gold Mining Co. v. I. R. Comrs., 


PART I. SECT. 1. 
Fiatate Duty Assessment Act, 





— 


[1930f 1 K. B. 593; Re Smith, Public 
Trustee v. Smith, [1982] 1 Ch. 153; Re 
Spence’s Kstate, Barclays Bank, Ltd. v. 
Stockton-on-Tees Corpn., [1937] 38 All FE. R. 
684; Re Ashton, Westminster Bank ». 
Farley, [1988] Ch. 482. 
.|— VERGE v. SOMERVILLE, No. 199b, post. 
2. Add. Annotations :—Refd. Re Tetley, National 
- Provincia) & Union Bank of England v. 
Tetley, [1923] 1 Ch. 258; Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 158. 


8. Add. Annotation :—Refd. A.-G. v. London & 
Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 513. 


Motive immaterial.]—(1) Motive is im- 
material in considering whether a bequest is 
charitable. 

(2) A gift to provide a stained glass 
window in a church is a good charitable 
gift even though the motive may be said to be 
neither to beautify the church nor benefit the 
parishioners, but merely to perpetuate the 
memory of testatrix & her relatives. 

(3) Where a gift is made for a particular 
charitable purpose which is sufficiently pro- 
vided for without the gift, the gift must be 
applied cy pres.-— Le K1InG, KERR v. BRADLEY, 
[1923] 1 Ch. 248 ; 92 L. J. Ch. 202; 128 L. T. 
790 ; 67 Sol. Jo. 3138. 

Annotation :—As to (3) Folld. 7% Robertson, Colin v, 

Chamberlin, [1930] 2 Ch. 71. 

4a. -—— Question for court.]|—To be valid 
a charitable bequest must, be for the public 
benefit, & the trust must be capable of being 
administered & controlled by the ct. The 
opinion of the donor of a gift or the creator of 
a trust that the gift or trust is for the public 
benefit does not make it so, the matter is 
one to be determined by the ct. on the evi- 
dence before it.—I?te IIUMMELTENBERG, 
BEATTY v. LONDON SPIRITUALISTIO ALLIANCE, 
[1923] 1 Ch. 237; 92 L. J. Oh. 326; 129 
L. T. 124; 39T. L. R. 203; 67 Sol. Jo. 313. 


Annotations :—Consd. [. {t. Comrs. v. Temperance Council 
of Christian Churches of England & Wales (1026), 136 
L. T.27. Apprvd. Jte Grove-(irady, Plowden v. Lawrence, 
{1929] 1 Ch. 557. 





8a. 














4b. ——- .|--Re GROVE-Gravy, PLOWDEN 
v. LAWKENCE, No, 208a, post. 
12a, —---- —-—— Beneficiaries formerly helped 


by testator.|—Jie SHEPHERD, SMITHEM v. 
SHEPHERD (1921), 152 L. T. Jo. 18. 


21a. ——- Widows with children dependent on 
them—Valid.]--A testator bequeathed a sum 
of money to trustees upon trust to invest 
it & to use the income of the investments 
‘in providing annual allowances of forty 


a CRED 
en ee re re A oe se. a ren 


determining whether a gift to an assocn. sc. India—-Application of English 
is a gift for charitable purposes, the ct. | law.J—In matters reluting to public 
may toaqwre into the objecta of the | charitable trusts, the cts. in India 


in the above sect. is to be construed in assocn. & if these are found to be | would be governed by principles & rules 


its legal & not ite popular sense.— 


charitable within Stat. Eliz. the ct. | of Inglish law & practice on the sub- 


may Lold the gift to be for charitable ect, unlesa the English law or practice 
pig as se a cog \ oR aren ¥ purposes.—PERPETUAL TRUSTEE Co., i inconsistent with the rules & practice 


8 ii, —— Purpose not source.}—In 


e — SHI 
N. 8. W. 426; 38 N.S. W. W.N. 132, een I. L. R., (1937) 


—A UB. 


P. ©. 39; 184 L. T. 360: 42 T.L. BR. 121. | Lrp. v, SHELLEY (1921), 21 8. R. | of the Indian ots 
s. 


VRAMDAS Wv. 
Bom. 843.--- 
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Cases 21a—380a. 


22. 
28. 
23a. 


poe each to widows or spinsters in Eng- 
whose income otherwise shall not be 
less than eighty or more than one hundred 


& twenty pounds per annum... .” The 
proviicn continued: ‘. preference shall 
e given to widows with youn children 
dependent on them... .” :—He the 


provision was in substance for, widows of 
small means with young children dependent 
on them & created: a valid charitable trust. 
—Ite DE CARTERET, ForsTeER v. DE CaR- 
TERET, [1983] 1 Oh. 103; 102 L. J. Ch. 52 
a L. T. 188; 48 T. L. R. 555; 76 Sol. Jo. 


Add. Annotation :—Folld. Re Lucas, Rhys v. 
A.-G., [1922] 2 Ch. 52. 

-Add. Annotation :—Refd. Verge.v. Somerville, 
[1924] A. O. 496. 


—— —— Trade union certified to be war 
charity—Necessity for registration under War 
Charities Act, 1916 (c. 43).])—The National 
League of the Blind of Great Britain & Ire- 
land, a registered trade union whose funds 
were derived from subscriptions of mem- 
bers, & gifte by the public, was certifled by 
the Charity Comrs. as a charity for the blind, 


but had not been registered as a charity | 
under the above Act, nor under Blind Persons | 


Act, 1920 (c. 49). Applt. having been con- 


‘ victed of having solicited & obtained money 


23b. 


from members of the public:—Held: the 
League was a charity as well as a trade union, 
& required to be registered under both those 
Acts, & the conviction must be affirrned.— 
BARBER v. CHUDLEY (1922), 92 L. J. K. B. 
711; 128 L. T. 766; 873. P.69; 21 L.G. BR. 
114, D. ©. 


** Oldest respectable Inhabitants ’’— 
Valid.}|—-Testator gave the income to be 
derived from all his securities to A., for her 
life, & after her decease to ‘the oldest 
respectable inhabitants in G. to the amount 
of 5s. per week each " :—Held: the amount 
of the gift implied poverty, &, coupled with 
the use of the word “ oldest,”’ implying age, 
was sufficient to render the gift a good 
charitable _bequest.—Re Lucas, Ruyys v. 
A.-G., (1922] 2 Ch. 52; 91 L. J. Ch. 480; 127 
T. 272 ; 66 Sol. Jo. 368. 


nad. Re Forster, Gellatly v. Palmer, [1938] 
Refd. Rte Roadley, Iveson v. Wakefield, 


aera p ony 


:—Co 
. R. 767. 


(1930) 1 Ch. 524. 


28c. 


Rie acter 


Disabled soldiers of former enemy 
country—Valid.]—Testator devised & be- 
queeee the residue of his aa ted “to the 

erman Govt. for the time being for the 
benefit of its soldiers disabled in the late 
war ...in the event of this... being 
for any reason held to be void, then I give 
devise & bequeath the whole of such residue 
to General Smuts of the Transvaal, on 
trust to retain thereout for himself abeolutely 
the sum of £1,000 . 


residue to apply the same at his discretion 


PART I. SECT. 2, SUB-SECT. 1. 
bi, —— Indi 


Held: 
Re 


sh, 


—‘* Home for A a 
Testatrix, by a will, alent in “iogt 
directed her trustees 


the 


CaMrBE 
{1930) N. ne re R. 713.—N.Z. 


gent gentlewomen. }— 
a pots charitable bequest.— poun 
PracocK v. KWEN, Seite 


of one hundred 


a harp that fhe latter was & good 
charitable gift) -—Held 

to *‘ the Wounded & Disabled Soldiers 
of New Zealand ”’ was not to individuals 
but to a section of the 
charitable gift; &, al 


te gerie ede & Cok dae mnie m 


to pay out of 


moneys representing her net 
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& in such manner as he may think fit for the 
benefit of any disabled Boers who have 
suffered through the South African War. 
-..» The German Govt. had notified its 
willingness to accept the legacy if it should 
be held to be valid ; General Smuts had also 
expressed his willingness to accept the 
alternative trust should it become effective. 
Upon a summons asking the ct. to determine 
ether the devise & bequest to the German 
Govt. was void for uncertainty or otherwise : 
wise :—Held: (1) the gift did not fail for 
uncertainty ; (2) there was no objection to 
the gift from the point of view of public 
poner: ; (3) the trustee being abroad, the ct. 
ad no power to direct a scheme, & in such 
cases the practice was to hand over the fund 
hh be applied according to the trusts of the 


(4) A scheme directed by this ct. in rela- 
tion to gifts for charitable purposes is not 
necessarily or, I think, generally, a scheme, 
for the application of the fund cy- pres” 
(MAUGHAM, J.).—Re ROBINSON, BESANT v. 
GERMAN ReicH, [1931] 2 Ch. 122; 100 
L. J. Ch. 821; 145 L. T. 254: 47 T. L. R. 264. 


-Annotations :—As to (2) Consd. Keren Kayemeth Le Jisroel, 


R. Comrs., [1931] 2 K. B. 465. 


enerally, 
Re Colonial Bishoprics Fund, 1841, pees Ch. 148": I. R. 
Cornrs. v. Gull, (1937) 4 All KE. R. 290 


27. 


27a. 


28. 


28. 


30. 


30a. 


. & upon trust as to the | 


residuary estate (inter alia) “ To the 
Wounded & Disabled Soldiers of New 
vesane the sum of four hundred 
” & ‘To a home for Wounded 
‘of the genre ncaay the sum 
un 
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A dence it was a 
ough it was a 


Add. Annotation :—Consd. Re Lucas, Rhys 
v. A.-G., [1922] 2 Ch. 52. 


—— ~——-.]—Testatrix gave the income of 
certain shares in a public co. for the education 
of children of employees of the co. & gave 
the income of further shares in the co. for 
the benefit of incapacitated employees, the 
income in each case to be applied by the 
governors of the co., in their discretion :— 
Held: both gifts were good charitable 
bequests, the first being for promoting educa- 
tion & the second for the alleviation of 
poverty.—Re RAYNER, CLOUTMAN v. REG- 
ree ok 89 L. I. Ch. 369; 122 L. T. 577; 
84 


Add. Annotation :—As to (1) Apld. Wernher’s 

Charitable Trust (Trustees) v. I. R. Comrs., 

[1937] 2 All BE. R. 488. 

Add. Annotation :—Consd. Re Lucas, Rhys 
A.-G., [1922] 2 Ch. 52. 


Add. Annotation :—Consd. Keren Kayemeth 
Le Jisroel, Ltd. v. I. R. Comrs., [1931] 2 K. B. 
465. 


Infirm, sick & aged priests.}—The testatrix 
bequeathed £200 payable annually out of the 
income of her residuary estate to the treasurer 
of a societ* for the relief of infirm, sick & 
aged Roman Catholic secular priests in the 
C. diocese. It was contended that this was 
a good charitable gift, on the grounds (i) that 
it was a trust for the relief of poverty, & 
(ii) that it was a trust for the advancement of 
religion :—Held: (1) the funds were not 
clothed with a trust for the relief of poverty ; 


te direct, the absence of anything 
irectly constituting a trust was 
immaterial] as the ct. could constitute 
the trust; the gifts to ‘‘a home for 
Wounded Sailors of the British 
Empire ” disclosed a general intention 
in ae of charity, & did not fail 

use the object of such gift might 
be uncertain.—Re SmAMONnnDs,. PUBLIC 
TRUSTER v. SronR, (1933) N. Z& L. = 
Supp. 172.—-N.Z. 


(All parties 


as the 


$4a. 


(2) they were clothed with a trust for the 
advancement of religion.— Re Forster, GEL- 
LATLY v. PALMER, [1938] 8 All E. R. 767; 64 
T. L. R. 1086; 82 Sol. Jo. 647. 


Distributing coal & making loans to 
poor & deserving inhabitants.]—Testator, a 
native of F., a small village, bequeathed his 
residuary estate to trustees upon trust to 
set aside £800 as a ‘‘ Coal Fund,” the income 
whereof was to be used for the purchase of 
coal to be distributed among such poor & 
deserving inhabitants of F. as a committee 
should think fit, & to hold the rest of his 
residuary estate as a ‘“‘ Loans Fund’”’ & to 
apply the capita] & income thereof, under the 

irection of the committee, ‘in making 
loans to poor’& deserving inhabitants of the 
parish of F. in manner hereinafter provided.” 
No loan was to exceed £100, repayable within 
nine years at longest. No interest was to be 
charged & no borrower to have more than 
one loan. Only one-sixth part of the fund 
was to be lent in any one year, & the borrowers 
were to be inhabitants or residents of F. not 
above the age of thirty-five years. Testator 
directed that ‘all surplus money forming 
part of or arising from the ‘ Loans Fund’ 
over & above £500 & not required for loans 
shall be invested by the trustees under the 
direction of the committee, but ali invest- 
ments purchased shall be from time to time 
sold for the purpose of advancing the produce 





. thereof in loans if & when required ’’ :—Held: 


(1) the will displayed a general charitable 
intention & contained an immediate & 
effective gift of the whole of the residue to 
charity, displacing the claim of the next of 
kin ; (2) the question of accumulaiicn beyond 
the period allowed by law did not. arise, the 
possibility of a surplus hereafter not impairing 


the validity of the immediate gift to charity ; ! 


(3) the doctrine of cy-prés could be at once 
applied, if necessary, to any surplus income 
after the period allowed by law for accumula- 
tion had expired.— fe MONK, GIFFEN 0. 
Wenn, [1927] 2 Ch. 197; 96 L. J. Ch. 296; 
1387 L. T. 4; 43 T. L. R. 256, C. A. 


Annotation :—As to (1) Refd. I. R. Comrs. v. Roberts Marine 
Mansions Trustees (1927), 43 T. L. R. 270. 


36. 


42a. 


Add. Annotation :—Refd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 153. | 


Maintenance of patients from par- 
ticular parish.|—A testator, by his will, gave 
a sum of £3,000 to his trustees upon trust for 
investment & directed that the yearly income 
thereof should be applied ‘‘ in payment of the 
expenses & maintenance of patients from the 

arishes of” S. & S. to & at two named 

ospitals or either of them :—Held: the gift 
was a trust for the relief of impotent & poor 
persons within the purposes set out in the 
preamble to the Statute of Elizabeth & was a 
valid charitable bequest.—Re ROADLEY, 
IVESON v. WAKEFIELD, [1930] 1 Ch. 524; 99 
L. T. Ch. 232; 144 L. T. 64; 46 T. L. R. 215. 


Add. Annotations ;:—Apld. I. R. Comrs. v. 
Roberts Marine Mansions Trustees (1927), 
43 T. L.R. 270. Folld. Re Chaplin, Neame v. 
A.-G. (19382), 76 Sol. Jo. 576; Re James, 
Grenfell v. Hamilton (1932), 48 T. L. R. 250. 
Refd. Re Clarke, Bracey v. Royal National 
Lifeboat Institution, [1923] 2 Ch. 407; Re 
De Castecret, Forster v. De Carteret, [1933] 
Ch. 103. 





 aecaenseneed 


46. 


47a. 


Vol. VItl.—Charities. Cases 30a—47c. 


Add. Annotations :—Consd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Apld. Re De Carteret, Forster 
v. De Carteret, [1933] Ch. 103. Refd. 
Blackwell v. Blackwell, [1929] A. C. 318. 


Nursing home—Persons of moderate means— 
Gift charitable.|—Testator made the fol- 
lowing gift in his will: ‘1 give & bequeath 
all the residue'& remainder of my estate not 
otherwise disposed of by this my will to: 
(a) such institution, society or nursing home, 
or nursing homes, or similar institutions as 
assist or provide for persons of moderate 
means such as clerks, governesses & others 
who may not be able or eligible to benefit 
under the National Health Insurance Act, 
Old Age Pensions, or other Act of a like 
character to have either surgical operations 
performed together with medical treatment 
or medical treatment alone on payment of 
some moderate contribution ; (bh) the Royal 
National Lifeboat Institution ; (c) the Lister 
Institute of Preventive Medicine ; (d) & such 
other funds, charities & institutions as the 
exors. in their absolute discretion shall think 
fit; & I direct that such residue shall by 
divided amongst the legatees named in the 
paragraphs (a), (b), (c), & (d) lastly herein- 
before contained in such shares & pro- 
portions as my trustees shall determine.”’ 
t was admitted that the objects under (b) 
& (c) were charitable. On the question 
whether the residue was validly disposed of 
by the will or failed in whole or in part for 
uncertainty :—Held: (1) the objects included 
under paragraph (a) were charitable since 
the means of the recipients would hecessitate 
their being unable without the bounty of 
testator to procure the treatment of which 
they might stand in need; (2) the objects 
specified under heading (d) being for such 
indefinite charitable & non-charitable objects 
as the exors. should think fit were not 
exclusively charitable, & therefore though a 
trust for charitable & non-charitable indefinite 
purposes indiscriminately failed by reason of 
uncertainty, this trust being of a part of a 
fund for charitable purposes & another part 
for non-charitable indefinite purposes the 
ct. could ascertain what the parts were.— 
Re CLARKE, Bracey v. ROYAL NATIONAL 
LIFEBOAT INSTITUTION, [1923] 2 Ch. 407; 
92 L. J. Ch. 629; 129 L. T. 310; 39T. L. R. 
483 ; 67 Sol. Jo. 680. 


Annotation :—As to (1) Apld. Re De Carteret, Forster v. 
De Carteret, (1933] Ch. 103. 


47b. 


47c. 
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‘* Home of Rest ’’—Lady teachers—Valid.}— 
Re EStTLIn, PRICHARD v. THOMAS, No. 45, 
ante. 


Sisters of aCommunity & Clergy—vValid. | 
—Testatrix devised a freehold house to her 
trustees in trust to establish a Home of Rest 
for the Sisters of a Community, for the Clergy 
of the Diocese of Truro, & such persons as the 
Mother ie igo of the Community should 
nominate Spree & bequeathed £6,000, 
the interest of which should be applied to 
repair the house & maintain & support the 
inmates. The Sisters of the Community 
were engaged on charitable work & their 
individual incomes were pooled. It was 
doubtful whether it was practicable to carry 
on the Home of Rest with the resources avail- 
able :—Held: (1) the devise & bequest were 


Cases 47c—68a. 


a good charitable trust; (2) the Sisters & 
the Clergy were good objects of a charity ; 
(3) the Mother Superior should only appoint 
persons who were suitable objects of a charity, 
& to do otherwise would be a breach of trust ; 
(4) there should be an inquiry in Chambers 
whether it would be practicable now or at 
any future time to establish the Home of 
Rest, & if so to settle a scheme; (5) & if it 
was found not practicable the question must 
be determined whether the trust failed or 
should be applied cy-prés.—Re JAMES, GREN- 
FELL v. HAMILTON, [1932] 2 Ch. 25; 101 
L. J. Ch. 265; 146 L. T. 528; 48 T. L. R. 
250; 76 Sol. Jo. 146. 


Annotation :—-As to (1) Folld. Re Chaplin, Neame v. A.-G., 
76 Sol. Jo. 576. 


47d. 


. to the ct. or the Charity Comrs. for a scheme 


For means of physical & mental re- 
cuperation—Valld.]—Testator devised & be- 
queathed to his trustees a freehold house, its 
contents, & funds representing the net 
residue of his estate upon trust to establish 
& found a charity ‘‘ to provide a Home of 
Rest that shall afford the means of physical 
a pe mental recuperation to persons in need 
of rest by reason of the stress & strain caused 
or partly caused by the conditions in which 
they ordinarily live &/or work.’’ The same 
clause provided that the trustees should apply 





‘ In respect of the charity & also specified 


testator’s further wishes with regard to the 
charity, but provided that if the ct., the 


" Charity Comrs., or the trustees considered 


49. 


those wishes in any respects impracticable 
or difficult to realise, in those respects they 
were not to be regarded as binding on or 
fettering the discretion of the ct. the Charity 
Comrs., or the trustees in the provision or 
alteration of a scheme. One of those wishes, 
expressed also in the same clause, was that 
in considcring the suitability of a candidate 
for admission to the home the candidate’s 
financial position should not be taken into 
account; another was that persons admitted 
might be required to pay according to their 
means for board, lodging & other benefits 
&, where reasonably possible, for medical 
attendance & treatment, for which, however, 
the funds of the home might be drawn upon 
at the trustees’ discretion :—Held: these 
were valid charitable trusts.—Re CHAPLIN, 


NEAME v. A.-G., [1933] Ch. 115; 102 
L. J. Ch. 56; 148 L, T..190; 76 Sol. Jo. 
576. 


Add. Annotations :—Consd. Chesterman v, 
Federal Taxation Comr. (1925), 42 T. L. HR. 
121. Apld. Re Williams, Public Trustee v. 
Williams, [1927] 2 Oh. 283. Consd. Re Pre- 
vost, Lloyds Bank v. Barclays Bank, [1930] 
2 Ch. 383. Refd. Geologists’ Assocn. v. 1. R. 
Comrs. (1928), 14 Tax Cas. 271; Re Barclay, 
Gardner v. Barclay, Steuart v. Barclay, [1929] 
20h. 173; Re Patten, Westminster Bank v. 
Carlyon, [1929] 2 Ch. 276; Re Bain, Public 
Trustee v. Ross, [1930] 1 Ch. 224. 


Add. Annotations :—Consd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121. Apld. fe Williams, Public Trustee v. 
Williams, [1927] 2 Ch. 283. Refd. Geologists’ 
Assocn. v. I. R. Comrs,. (1928), 14 Tax Cas. 


50. 


57. 
62. 
66. 


68. 


» 68a. 
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271; Re Barclay, Gardner v. Barclay, 
Steuart v. Barclay, [1929] 2 Ch. 173; 
Patten, Westminster Bank v. Carlyon, [1929] 
2 Ch. 276. 


Add. Annotations:— As to (1) Refd. Re 
Stratton, Stratton v. A.-G., [1930] 2 Ch. 151 ; 
Re Ashton, Westminster Bank v. Farley, 
[1938] Ch. 482. As to (2) Consd. Geologists’ 
Assoen. v. I. R. Comrs. (1928), 14 Tax Cas. 
271. Refd. Re Barclay, Gardner v. Barclay, 
Steuart v. Barclay, [1929] 2 Ch. 173. <As 
to (2) Refd. Re Bain, Public Trustee v. Ross, 
[1930] 1 Ch. 224. 

Add Annotation :—As to (2) Apld. Re Gray, 
Todd v. Taylor, [1925] Ch. 362. 


Add. Annotation :—Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 657. 


Add. Annotation :—Refd. Brighton College v. 
Marriott (1924), 69 Sol. Jo. 229. 


Add. Annotations :—Apld. Re Hood, Public 
Trustee v. Hood (1930), 148 L. T. 691. 
Consd. Bonar Law Memorial Trust v. I. R. 
Comrs. (1933), 49 T. L. R. 220. Refd. 
I. R. Comrs. v. Temperance Council of 
Christian Churches of England & Wales 
(1926), 186 L. T. 27. 


Advancement of Christian principles.]—H. 
died on July 12, 1922, having made his will 
on May 24, 1921, in which he directed that 
the residue of his estate, about £13,000, 
should be paid to certain persons to be held 
by them upon certain trusts as follows: 
‘“ Whereas I believe in the universality of the 
Christian religion & that the remedy for the 
unrest & disorders of the body politic will be 
found in the application of Christian prin- 
ciples to all human relationships. & 
whereas I believe the drink traffic to be one 
of the most subtle & effective forces in 
preventing the successful application of these 
principles & I therefore hope & trust that 
active steps will be taken to minimise & 
ultimately extinguish this enemy of my 
country’s welfare. Now therefore I declare 
it to be my wish that my general bene- 
ficiaries shall hold the whole of my residuary 
trust estate together with the income thereof 
in spreading the Christian principles before 
mentioned & in aiding all active steps to 
minimise & extinguish the drink traffic.’’ 
The public trustee issued &@ summons tq have 
it determined whether that gift in the will 
constituted a valid charitable trust or 
whether the gift so far as given for the 
minimising of the drink traffic was not 
charitable & therefore the whole gift was 
invalid & the next of kin became entitled. 
The judge held that the gift was a good 
charitable gift. On appeal by the next of 
kin :—Held: the first recital in the gift was 
the dominant clause showing that the main 
object was the advancement of Christian 
principles with a suggestion as to a particular 
method by which the advancement could be 
furthered & that method was subsidiary & 
ancillary, therefore the whole gift was a good 
charitable gift, being one for the advance- 
ment of Christian principles. 

Temperance itself is undoubtedly a charit- 
able object (LAWKENCE, L.J.).—Re Hoon, 


—e ee rd 


PART I. SECT. 8, SUB-SECT. 4. 


sa. Political economy—Furtherance of better relations between employers d- employees—V alid.]—-Re OOBBETT (1921), 17 
Tas. L. R. 139.—-AUS. . 
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Annotation :—Co 


POBLIC TRUSTED v. Hoop, [1931] 1 Ch. 240; 
100 L. J. Ch. 115; 148 L. T. 691; 46 T. L. R. 
571; 74 Sol. Jo. 549, C. A. 


nsd. Bonar Law Memorial Trust v. I. R. 


Comrs. (1933), 49 T. L. R. 220. 


69. 


70. 


70a. 


70b 


78a. 


PART I. SECT. 4, SUB-SECT. 1. 


sa. 


being 
ownership of the property is known to 


Add. Annotations :—Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 258 ; Geologists’ Assocn. 
v. I. R. Comrs. (1928), 14 Tax Cas. 271. 


Add. Annotations :—Distd. Wernher’s Charit- 
able Trust (Trustees) v. I. R. Comrs., {1937] 
2 All EK. R. 488. Refd. Re Ward’s Estate, 
Ward v. Ward (1937), 81 Sol. Jo. 397. 
Zoology— Zoological Society of London— 
Valid.}—The objects of the Zoological 
Society of London as defined by its Charter 
are ‘‘ the advancement of zoology & animal 
physiology & the introduction of new & 
curious subjects of the animal kingdom ”’ :— 
Held: the first object was clearly educational 
& the second object, being on construction 
merely in aid of the first, was also educational 
&, semble, it was educational in itself. The 
Society was therefore an educational charity, 
although in carrying out its objects it was 
found necessar 7 to provide its pupils with 
food & amus2ment. The second object 
necessitated & involved the upkeep & 
improvement of Zoological Gardens. Con- 
sequently a bequest of money to the Society 
upon trust to apply the income for ‘ the 
upkeep & improvement of the Zoological 
Gardens, & for the objects of the said 
Society,’’ was a good charitable gift & not 
void for perpetuity.—Re Loprrs, BENCE, 
JONES v. ZOOLOGICAL SOCIETY OF LONDON- 
[1931] 2 Ch. 180; 100 L. J. Ch. 245; 146 
L.T.8; 46T. L. R. 577; 74 Sol. Jo. 581. 
Children’s outing.J—te Warpd’s) Estart, 
WARD v. Warp (1937), $1 Sol. Jo. 397. 
—— Trust to erect national theatre—& revive 
English classical drama—vValid.]—(1) The 
Shakespeare Memorial Trust was established 
to erect & endow a Shakespeare Memorial 
National Theatre, with the object of per- 
forming Shakespeare's plays, reviving English 
classical drama, & stimulating the art of 
acting :—Held: the trust was a good charit- 
able trust, on the ground either that the 
objects were for the advancement of education 
or that they came within the class of purposes 
beneficial to the community other than by 
way of the relief of poverty or the advance- 
ment of education or religion referred to by 
LORD MACNAGHTEN in [ncome Tax Special 
Purposes Comrs. v. Pemsel, [1891] A. C. 531. 
(2) At the time when a donation of 
£70,000 was made to the charity, part of 
which was applied by the charity in the 
purchase of a site for the theatre, no annual 


subscription had been received, but within. 


only nine days of that time the first annual 
subscription was received. On the subse- 
quent sale of the site, the question arose 
whether, in those circumstances, the consent 
of the Charity Comrs. was required to the 
sale by the charity :—Held: notwith- 
standing that in the inception of its formation 
it was contemplated that the charity should 
be supported by annual subscriptions as 


Law. The 


Wakf.}—A trust in the sense of 
an ob on attached to the 


73b. 


Vol. VIII.—Charities. Cases 68a—75a. 


well as by income from endowment, & not- 
withstanding that there was an interval 
of nine daye only between the donation & the 
first of the annual subscriptions, the charity 
was not at the time when the donation was 
received a mixed charity within 1853 Act, 
s. 62; & as it was, therefore, not exempted 
from the jurisdiction of the Charity Comrs., 
their consent to the sale by the charity was 
required.—He SHAKESPEARE MEMORIAL 
Trust, LYTTON (HARL) v. A.-G., [1923] 2 Ch. 
389; 92 L. J. Ch. 551; 1380 L. T. 56; 39 
T. L. R. 610, 676; 67 Sol. Jo. 809. 


Bequest to provide sweets—For all children 
within parish—Not confined to those attending 
school—Not valid.}—Testator by his will, 
after leaving money for prizes for the best- 
conducted school children in the parish, left 
money to provide ‘‘ a pennyworth of sweets 
each for all boys & girls below the age of 
fourteen resident within the parish,’ & he 
directed that the income of the residue of his 
estate should be applied in awarding annual 
prizes to residents for the best-kept gardens 
& cottages :—Held: since there was no 
provision as to the gift of sweets being 
confined to children who had _ attended 
school, that gift. was not charitable & was 
void, but the gift to provide prizes for the 
best-kept gardens & cottages was a good 
charitable gift as it was one for the benefit 
of the community.—/ve PLEASANTS, PLEAS- 
AN'Ts v. A.-G. (1923), 39 T. L. R. 675. 


Annotation :-—-Refd. I. R. Comrs. v. Yorkshire Agricultural 


75. 


75a. 


& recognised by the Muhammadan 
distinction between an 
English trust for charitable & religious 
purposes & a Muhammadan wahf is 288. 
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" Soc., (1928] 1 k. LB. 611. 


Add. Annotations :-—-Apprvd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121. Apld. Ae Williams, Public Trustee v. 
Williams, {1927] 2 Ch. 283. Consd. Geologists’ 
Assocn. v. 1. R. Comrs. (1928), 14 Tax Cas. 
271; Re Barclay, Gardner v. Barclay, 
Steuart v. Barclay, [1929] 2 Ch. 173; Re 
Prevost, Lloyds Bank v. Barclays Bank, [1930] 
2 Ch. 383. Refd. Re Patten, Westminster 
Bank v. Carlyon, [1929] 2 Ch. 276; Re Bain, 
Public Trustee v. Ross, [1930] 1 Ch. 224. 


—-—.]|—Testator by his will, wherein he 
deseribed himself as a Clerk in Holy Orders, 
gave all his property to the Public Trustee 
upon trust for investment. He then directed 
that the income should be paid to the Bishops 
of the dioceses of St. D. & B., the rector of 
L. & the vicars of two other parishes & their 
successors, together with a layman appointed 
by the conference of each of those dioceses, 
whom he nominated administrative trustees. 
After stating that his wife left her interest in 
certain property to him to be used as he 
wished, but for preference for Church pur- 
poses, testator, in expressed accordance with 
her wish, by clause 3, devised all he should 
die possessed of as a fund for assisting the 
education of candidates for Holy Orders in 
the Church of England, to be administered 
by the trustees. Clause 12 contained the 
following proviso: ‘‘If for any sufficient 
reason, whether disendowment may or may 
not have taken place, the trustees decide that 
the interests of the Church could be better 
served by any changes in the method of 


more historical than legal.—Sygv 
SHaH MOHAMAD Kavm vo. SyvEepD ABI 
SAGHIR alot): I. L. Re. 11 Pat. 


Cases 75a—89. 


administering, or even in the object to which 
the fund is applied under my will, such change 
or changes may be made with the several 
consents expressed by a majority of the 
Diocesan Conferences of B. & St. D.” :— 
Held: the objects to which the trustees 
were, by clause 12, pabow ed to change the 
Oppo ercn of the fund were not other than 
charitable objects & were religious objects 
in the interests of the Church as an organisa- 
tion existing for the instruction & edification 
of the public, & the gift in clause 8 was a 
valid charitable gift.—Re WILLIAMS, PUBLIC 
TRUSTEE v. WILLIAMS, [1927] 2 Ch. 288; 96 
L. J. Ch, 449; 187 L. T. 477; 71 Sol. Jo. 605. 


Annotation :—Reld. Re Bain, Public Trustee v. Rosa, [1930] 


78. 


78a. 


78a. 


PART 1. SECT. 4, SUB-SECT. 4. 
ac. 


Add. Annotations :—Refd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407; Ite King, Kerr v. Bradley, [1923] 
1 Ch. 243. 

—-——.]—A_ testatrix who died 
domiciled in England, leaving property in 
both England & the United States, by her 
will gave a legacy. of 10,000 dollars or the 
equivalent thereof in sterling at current rates 








of exchange to the rector & churchwardens_ 
or other the governing body of C. Church for 


the purpose of keeping the burial ground & 
monument therein to her late husband & 
herself in good & sufficient repair & for the 
maintenance of the church & the decorations 
thereof. Testatrix, who flied in 1925, was 
buried in C. cemetery immediately adjoining 
the churchyard, which had long een closed 
for buriuls, in the same grave as her husband: 
—Held: a valid charitable bequest, to be 
divided equally between the vicar & church- 
wardens of C. Parish Church as the con- 
trollers of the church & churchyard & the 
Borough Council us managers & owners of the 
cemetery.—Re EIGHMIE, COLBOURNE  v. 
WiLKs, [1035] Ch. 624; 104 L. J. Ch. 254; 
153 L. T. 295; 61 T. L. R. 404. 


Benefit of Roman Catholic Church—Open to 
public—Valid.j—(1) A bequest for the benefit 
of a church belonging to a monastic order of 
the Roman Catholic Church but open to the 
aren was not rendered invalid by Roman 

atholic Relief Act, 1829 (c. 7). 

Testatrix by her will dated Sept. 7, 1903, 
gave the residue of all her property, after the 
death of G., to whom she had given a life 
interest, in the following terms: ‘ To 
the Superior of the Jesuit Church of 
the Immaculate Conception, Farm Street, 
London, to the Superior of that Church at 
the moment of the legacy falling due, & 
failing him to any other representative 
Father of the Order of the Society of 
Jesus...’ :—Held: the gift was to this 
Superior upon trust for the benefit of the 
church at Farm Street as he might in his 
discretion think fit; & this was a valid gift. 

(2) Testatrix died in 1910, & G. died 
in 1928. The Superior of the Church of 
the Immaculate Conception, Farm Street, 
London, was not the same person at the death 
of testatrix as at the death of G. :—Held: 
the gift was a valid gift to the Superior at 
the moment of G.’s death absolutely.— 
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Re BARCLAY, GARDNER v. BARCLAY, STEUART 
v. BARCLAY, [1929] 2 Ch. 173; 98 L. J. Ch. 
410; 141 L. T. 447; 46 T. L. R. 406, C. A. 


Annotation - Generally, Refd. Re Stratton, Knapman r. 
A.-G. (1930), 47 T. L. R. 82. ; 


80a. —— 


81a. Upkeep 


89. 


-}—Re EIGHMIn, COLBOURNE v. 
Wigs, No. 78a, ante 
of chapel & school—Includes 
maintenance of services & Sunday school.] 
—A testator by his will, after giving certain 
a legacies including one of £50 to the 
. H. Baptist Chapel, directed that a trust 
be created with the remainder of his personal 
& real estate ‘‘for the payment from the 
income thereof of the following legacies, viz., 
£25 per annum to M. L., £100 per annum to 
J. L., & the balance of the mcome to be 
divided equally between my two sisters C. P. 
& M. H...- On the death of the last 
surviving legatee under the trust I direct 
that the income be devoted to the upkeep of 
the K. H. Baptist Chapel & school & for the 
provision of prizes for the scholars of both 
sexes.’ A summons was taken out to 
determine (i) whether the gift was a good 
& valid bequest of the whole of the residuary 
estate or whether it failed to any & what 
extent. The only school attached to the 
K. H. Baptist church was a Sunday school 
in connection with which book prizes were 
awarded. It was contended that such a 
school was not what testator had in mind, 
& that, even if it was, the upkeep of the 
chapel & school would not exhaust the 
income of the residuary estate the capital 
of which amounted to some £29,500, with the 
result that the balance of the income which 
was not used for that purpose must be held 
to be undisposed of by the will; (ii) how, in 
view of the fact that, at the date of the 
summons, the testator’s two sisters, both of 
whom had survived the testator, had both 
died, the income of the testator’s estate 
thereby set free should be disposed of until 
the death of the survivor of the other 
annuitants, M. L. & J. L.:—Held: (1) there 
was a good charitable bequest of the whole of 
the testator’s residuary estate in favour of 
the K. H. Baptist Chapel & school & the word 
school included Sunday school; (2) the 
personal representatives of testator’s two 
sisters were entitled to the surplus of the 
income, after providing for the annuities to 
M. L. & J. L., until the survivor of M. L. 
& J. L. had died; (3) ‘‘ upkeep” of the 
chapel did not mean merely keeping the 
premises in repair, but included all the 
expenses necessarily incurred in peoes 
the chapel services & maintaining, in a broa 
sense, the Sunday school.—Re STRICKLAND'S 
WILL Trusts, NATIONAL GUARANTEE & 
SuRETysHIP ASsSOCN., Lrp. v. MAIDMENT, 
{1936} 3 All E. R. 1027; [1937] 3 All E. R. 
676. 
Add. Annotation :—Refd. Re Tetley, National 
Provincial & Union Bank of Engiand v. 
Tetley, [1923] 1 Ch. 258. 


Add. Annotations :—As to (1) Apld. Geolo- 
gists’ Assocn. v. I. R. Comrs. (1928), 14 Tax 
Cas. 271. Consd. Re Bain, Public Trustee 
v. Ross (1929), 45 T. L. R. 617. Refd. Re 








True © 





True Christian Church Publish- 


ing Society—Valid. 
bristian Church 
Society, which disseminates the : 


60 


A gift 


ous teaching of Swedenborg, is a valid 
charitable bequest.—Re KNIGHT, [1937] 
y 4 D. lL. R. 285; O. R. 463.—CAN. 


aa 


to the 
Publis 





och a8. Public Trustee v. Williams, [1927] 
Add. Annotation :—-Generaliy, Refd. Re Monk, 
Giffen v. Wedd, [1927] 2 Ch. 197. 


-/—A testatrix by her will gave all the 
residue of her estate to her exors. for the 
assistance of such schemes of the Church 
Army & the Salvation Army & in such 
amounts as her exors. should in their absolute 
discretion think fit:-—Held: there was a 
valid charitable gift, as both the Church Army 
& the Salvation Army had as their defined 
objects the relief of poverty & the promotion 
of religion, both charitable objects within the 
Statute of Elizabeth.—Re SmTH, WALKER 
v. BATTERSEA GENERAL HOSPITAL (1938), 54 
T. L. R. 851; 82 Sol. Jo. 484. 

9ib. Church Army.]}—Re SmITH, WALKER v. 
BATTERSEA GENERAL Hospital, No. 9la, 
ante. 


90. 
91a. 





04. Add. Annotation :—Refd. Re Hummelten- 
berg, Beatty v. London Spiritualistic Alliance 
(1923), 92 eh J. Ch. 326. 

105a. Infirm, sick & aged.]—Re Forster, 





GELLATLY v. PALMER, No. 30a, ante. 


106. Add. Annotatiwns:—Consd. Re Barclay, 
Gardner v. Barclay, Steuart v. Barclay, [1929] 
2 Ch. 173; Re Caus, Lindeboom v. Camille, 
[1934] Ch. ae Refd. Blackwell v. Blackwell, 
[1929] A. C. 318. 


.}+—-A Roman Catholic testator by 
his will bequeathed ‘ £1,000 for Masses, 
foundation & others’’ & also devoted four 
houses ‘‘ for one foundation Mass to be said 
for my soul & the souls of my parents & 
relatives during the space of twenty-five 
years,”’ & directed that the property should 
revert to a named church. Evidence vas 
given that by a “foundation Mass” wes 

intended a Mass the saying of which was to 
be paid for out of the interest of an invested 
fund, so that unless the gift was charitable 
it would be void for perpetuity :—Held: a 
gift for the saying of Masses is charitable as 
being for the advancement of religion (a) be- 
cause it enables a ritual act to be performed 
which is the central act of the religion of a 
large proportion of Christian people, & (b) be- 
cause it assists in the endowment of priests 
whose duty it is to perform the act.—Re 
Caus, LINPEBOOM v. Cee [1934] Ch. 


106a. 








rn rr AT TD, 


Vol. VilI.—-Charities. Cases 88—155. 


162; 108 L. J. Ch. 49; 150 L. T. 131; 
T.L. R. 80 77 Sol. Jo. 816. 


Invalid.]|—WALPOOL’s 
(1849), Duke, 95. 


Annotations :—Consd. Adams & Lambert’s Case (1602), 4 
ere Rep. 104b. Refd. Heath v. Chapman (1854), 3 Drow. 


114, Add. Annotations :—Consd. Blackwell v. Black- 
well, {1929} A. C. 818. N.F. Re Caus, Linde- 
boom v. Camille, [1884] Ch. 162. 


Add. Annotation :—N.F. Re Caus, Lindeboom 
v. Camille, [1984] Ch. 162. 


Add. Annotation :—N.F. Re Caus, Lindeboom 
v. Camille, [1934] Ch. 162. 


Add. Annotations :—N.F. Re Caus, Linde- 
boom v. Camille, [19384] Ch. 162. Refd. 
Blackwell v. Blackwell, [1929] A. C. 318. 


Add. Annotation :-—N.F. Re Caus, Lindeboom 
v. Camille, [1984] Ch. 162. Py 

128a. ———- For benefit of church open to public— 
—Valid.J—Re Barctay, GARDNER v. Bar- 
CLAY, STEUART v. BARCLAY, No. 79a, ante. 


129. Add. Annoiations :—-Consd. Chesterman v. 
Federal Taxation Comr. (1925), 42 1. L. R. 
121; Geologists’ Assocn. v. I. R. Comrs. 
(1928), 14 Tax Cas. 271; Re Prevost, Lloyds 
Bank v. Barclays Bank, [1980] 2 Ch. 383. 
Refd. Re Williams, Public Trustee v. Williams, 
(1927) 2 Ch. 283; Re Barclay, Gardner v. 
Barclay, Steuart v. Barclay, [1920] 2 Ch. 178; 
Re Patten, Westminster Bank v, Carlyon, 
[1920] 2 Ch. 278; Re Bain, Public Trustee v. 
Ross, [1930] 1 Ch. 224. 


Add. Annotation :—Consd. Re Barclay, 
Gardner v. Barclay, Steuart v. Barclay, [1929] 
2 Ch. 173. 


185. Add. Annotations :—Consd. Blackwell v. Black- 
well, [1928] A. (©. 3818. Refd. Re Caus, 
Lindcboom v. Camille, [1984] Ch. 162. 


144. Add. Annotation :—Refd. Keren Kayemeth 
Le Jisroel, Ltd. v. I. R. Comrs., [1981] 2 
K. B. 465. 


145. Add. Annotation :--Refd.Keren Kayemeth Le 
Jisroel, Ltd. v. 1. R. Comrs., [1931])2 K. B. 465. 

152. Add. Annotation :-—N.F. Re Caus, Lindeboom 
v. Camille, [1934] Ch. 162. 

155. Add. Annotations :—-Consd. Blackwell] v. Black- 
well, [1929] A. C. 318. Refd. Ite Caus, 
Lindeboom v. Camille, [1934] Ch. 162. 
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116. 
118. 


119. 


120. 


130. 
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PART L SECT. 4, SUB-SECT. 6. 


s. For ‘ (1919] 1 I. R. 443” read 
*(1919) 11. R. 316.” 


PART I. SECT. 4, SUB-SECT. 7. 


106 xi, -——- ———..}-—A bequest for 
the saying of masses for the repose of 
souls is not in this Province void as 
superstitious. A bequest of the residue 
of testator’s estate (consisting of both 
realty & personaity) to a church, “ to 
be invested & kept invested . for 
ever & the in to be. applied 
. Ria! aera . for the saying of 

hol ois a erg ‘for the repose of the 
of testator & his descendants for 
er * PORES rang aber aetaghl petty, 
tending create a e ye 

not a Argued use. Senbies in 

ne, pares nalty alone would. nave 
been app le to the trust 

Re ZEAGMAN (1916), STO QO. io R. 536. _ 


106 xii. ——— ———.}—-A bequest of 
the annual income of a trust fund to 
a priest for the saying of masses in 


perpetuity is walid aa a charitable trust 





& thus outside the scope of the rule 
against etuities.—Re HALisy, 
CAN. 

114 fv. ~——.}—-Testator (who 


died within three months from the 
date of the execution of his will 
directed his interest in a farm of lan 
to be sold, & out of the proceeds of the 
sale a sum of £200 to set apart & 
given to the parish priests & curates 
of C. Roman Catholic Church to be 
invested by them; the principal to 
remain invested for all time 
names of the successive parish priests 
& curates of C., the interest thereof to 
be applied in saying masses for the 
repose of testator’s soul. After be- 
queathing a or nace legacy, testator 
ve the & remainder of 
property to the Ea is of M., & the 
Francisean Friars {i equal shares 
for the purposes of having masses said 
for the repose of his soul in M. & C, 
At the dates of the execution of the 
will & of the death of testator the same 
person was Abbot of M. & the same 
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three Franciscan Friars were resident 
in C.:— Held: (1) the legacy of £200 
was void as a charge upon lands under 
Charitable Donations Bequests Act, 
7 & 8 Vict. c. 97; (2) in reference to 
the gift of residue so far aa it consisted 
of pure personalty, there was a gift of 
one-half to the person Bike filled the 
office of Abbot of M. at the date of 
testator’s death in hia individua! 
capacity for the Pai J up of masses 
& same was valid; there was a gift of 
the other half for the offering of maases 
to a specified body, because they were 
members of the Order of Franciscan 
Friars bound by monastic vows, which 
was void as contrary to the Wa of 
Catholic Relief Act, 10 Geo. 

BURKE v. PowEr, (1906) 1 I. R. 119.— 


° 


PART I. SECT. 4, SUB-SECT. 12. 


sd.‘ Service ow Lord & Master ’*— 
Valid.}—The gift to trustees of moneys 
** to be sup poyee in the service of mv 
“Lord & ’** ig a good charitable 
gift.— Re BREWER, SOLICITOR-GENERAL 


Cases 157—-199b. 


157. Add. Annotations :—As to (1) Consd. Re 


168. 


164. 
166. 


172. 
. 176. 
179. 


183. 


188a. 


Clarke, Bracey v. Royal National Lifeboat 
Institution, [1923] 2 Ch. 407; Re Davis, 
Thomas v. Davis, (1923] 1 Ch. 225. Refd. 
Re Tetley, Nationa] Provincial & Union Bank 
of England v. Tetley, [1923] 1 Ch. 258; Re 
Grove-Grady, Plowden v. Lawrence, [1929] 
1 Ch. 657; Re Hood. Public Trustee v. Hood 
(1980), 148 L. T. 691. 


Add. Annotation :—@onsd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 153. 


Add. Annotation :—Refd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 153. 

Add. Annotation :—Refd. Keren Kayemeth 
Le Jisroel, Ltd. v. I. R. Comrs. (1931), 47 
T. L. R. 461. 

Add. Annotation :—Refd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 153. 


Add. Annotation :—Refd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 153. 


Add. Annotation :—Consd. Re Smith, Public 
Trustee v. Smith, [19382] 1 Ch. 153. 


Add. Annotation :—Distd. Re Gwyon, Public 
Trustee v. A.-G. (1929), 46 T. L. R. 96. 
After this case add :—Compare, No. 217b, post. 


Gift for purchase of site & erection of 
public hall.j-——-By his will G. O. S. gave his 
collection of arms & antigues to the corpn. 
of a certain town on condition that they 
deposited the same in one of the rooms of the 
public hall thereinaftcer mentioned, where 
the collection should be open to inspection 
by the public. The testator gave the whole 
of his real & residuary personal estate to his 
exor. & trustec upon trust for sale & con- 
version &, subject to the payment thereout of 
his funeral & testamentary expenses & debts 
& certain legacies & the setting apart of a 
sum to provide for a_ certain annuity 
mentioned in the will, upon trust to apply the 
proceeds of sale in the purchase of a suitable 
site in the said town & in or towards the 
erection on such site of a public hall, which 
site & hall when completed should be pre- 
sented by his trustee to the said corpn. to be 
used by them for such public purposes as 
they might consider desirable -—Held é 
(1) the reference to ‘ public purposes ” in the 
will was limited to public purposes for the 
benefit’ of the inhabitants of the particular 
borough mentioned in the will & excluded any 
possibility of the hall being used for private 
purposes. The gift for the purchase of a site 





~ & the erection thereon of a public hall to be 
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presented to the corpn. was therefore a valid 
charitable gift ; (2) the object of the bequest 
of arms & antiques was an educational object 
& the bequest was charitable.-—Re SPENCE, 
BARCLAYS BANK, LTD. v. STOCKTON-ON-TEES 
Corpn., [1938] Ch. 96; [1937] 3 All E. R. 
684; 107 L. J. Ch. 1; 53 T. L. R. 961; 81 
Sol. Jo. 650. 

Gift of antiques for exhibition in public 
hall.|— Re SPENCE, BARCLAYS BANK, LID. v. 
STOCKTON-ONTEES CORPN., No. 183a, ante. 


191. Add. Annotation:—Consd. Re Spence’s 
Estate, Barclays Bank, Ltd. v. Stockton-on- 
Tees Corpn., [1937] 3 All E. R. 684. 


198. Add. Annotation :—Refd. Institution of Civil 
Engineers v. I. R. Comrs., {1932} 1 K. B. 149. 


195a. Shakespeare Memorial Trust—Erection of 
theatre—Revival of English classical drama— 
Valid.]|—Re SHAKESPEARE MEMORIAL TRUST, 
LYTTON (EARL) v. A.-G., No. 73a, ante. 


196. Add. Annotation :—As to (1) Refd. He Gray, 
Todd v. Taylor, [1925] Ch. 362. 


197. Add. Annotations :—As to (1) Folld. Re Gray, 
Todd v. Taylor, [1925] Ch. 362. Consd. 
Wernher’s Charitable Trust (Trustees)  v. 
I. R. Comrs., [1937] 2 All E. R. 488. 


199a. Promotion of physical efficiency of army— 
Encouragement of sport—Valid.}]— By his 
will testator gave a sum of £3,000 to form the 
nucleus of a regimental fund for his regiment 
‘“‘tor the promotion of sport, including in 
that term peek shooting, fishing, cricket, 
football, & polo.’? He also thereby gave 
directions as to the management of the 
fund. Later in the will he directed the 
payment of a further sum of £2,000, in the 
events which happened, ‘‘to the aforesaid 
Sporting Fund ”’ to be held upon the same 
terms as the former legacy :—Held: the 
gifts were gifts for the purpose of promoting 
the physical efficiency of the army, & were 
valid charitable gifts.—Re Gray, Topp v. 
TAYLOR, [1925] ch. 362; 94 L. J. Ch. 430; 
133 L. T. 630; 41 T. L. R. 335 ; 69 Sol. Jo. 398. 
Annotations :—Consd. I. R. Comrs. v. Yorkshire Agricultural 
Soc., [1928] 1 kK. B. 611: Wernher’s eee” Trust 
(Trustees) v. I. R. Comrs., [1937] 2 All KE. 488. 
199b. Br Aasaor ore of soldiers—After war service— 
alid.J}—(1) A valid charitable trust may 
act although in its administration the 
benefit is not confined by the donor to the 
poor to the exclusion of the rich. 
A, resident in New South Wales bequeathed 
his residuary estate ‘‘ unto the trustees for 


183b, 





endo eheemiemnanammmmnemeenmmnoecrmemeemedion urements ti stesesiemen meee mmc meee meme re rm erm nen ce een 


v. (Brppenr, [1933] N. Z. L. R. 1221.— 


a 


news 
paper.)—Held : a gift for the establish- | Parishcs.J—A., by 
ment of a Catholic newspaper could not 


Kstablishment of religious 


Lrp., [1930] V. L. R. 346; A. L. R. parish of K., bur noe while the union 
79.—AUS. 


of the parish of D. with the parish of 


ak. Gift to pariah—Amalgamation of | C. continued to Ba the income must, 
her will made in 
1935, devised & beque&thed the residue | the united parish without any dis- 


be applied for the general urposes of 
resentative | crimination as to the area of the united 


of her property to the Re 
BO Oo ra coeing for & Charitable | ‘ody of the Church of Ireland to hold | parish that should be benefited by the 


purpose.--MELBOURNE ROMAN CaTHO- 
LIC ARCHBISHOP v. LAWLOR, TiH&t Pope 
vw. NATIONAL eee ExercutTors & 
AGENOY Ca. or AUSTRALASIA, on 


pie name upon at to 0 pay or apply 
® Income o such TF 
for the benetit of the parish of D. In | SENTATIVE Bopy, [1938] I. it. 35 -—IR. 


apybonnoy of the re HUB or ou py ee 


duary estate ti ereof.—CORBALLY REPRE- . 


(1934), 51C. L. R. 1; [1984] V. R. 1896 the parish of D. was united to the PART I. SECT. 5, SUB-SECT. 4. 


231; 40 A 
70.—AUS 


PART I. SECT. 5, SUB-SECT. 1. 
m i. 





rgus L. R. 202; 8 A. a J. Parish of K. In 1923 that union was 
: dissolved & a new parish was created sg. Trust or seg Fis Gd hog sol- 
consisting of the former parish of D. | diera—What amounts 
& the parish of C., & thenceforth this | Soldiers’ Aid Commission established 
new parish was known as the parish | in Ontario by Soldiers’ Aid Commission 


Improvement.}—A gift by of C. & D. :—Held: the parish of D. | Act, 19186; to administer a charitable 


of the 


will to a ality council, to expended had a sufficient ecclesiastical existence bequest ge the benefit of charities 
for the improvement of the city as the | to enable it to be the recipient of the | dealing with oune war widows 


truatee oft on and th ecoume eee gift: the tncome of the residuary | as the Act ihe ne 
agree :—H a good charitable gift. | estate of th 


refused 
tet Sead only eae 


the testatrix must be : lee for 


f returned men.— 
—— Re Bee “GoLrz v. yee rare for the benefit of the parish of HaMMOND > cial) 68 D. L. R. 690; 


TRUSTERS, EXECUTORS & AGENOY Co., 


it’ existed prior to its union with ‘the 510.L. R.1 
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the time being of the ‘ Repatriation Fund ’ 
or other similar fund for the benefit of the 
New South Wales returned soldiers.’’ At the 
date of the will, & of testator’s death, there 
was established under statutes of the Com- 
monwealth of Australia a repatriation fund 
for Australian soldiers generally, but there 
was no repatriation fund, or similar fund, 
for New South Wales soldiers :—Held: 
(2) the gift created a valid charitable trust; 
(8) the trustees of the Commonwealth 
statutory repatriation fund were not trustees 
of the charity, & the settlement of a scheme 
had been rightly directed.— VERGE v. SoMER- 
VILLE, [1924] A. C. 496; 181 L. T. 107; 
40 T. L. R. 279; 68 Sol. Jo. 419; sub nom. 
VERGE v. SOMERVILLE, A.-G. FOR AUSTRALIA 
v. SOMERVILLE, 93 L. J. P. C. 178, P. C. 


An ay to (1) Refd. eere Kayemeth Le Jisroel. 
Ltd. v. I. Comrs. (1932), 4 =. R. 459, ds to (2) 
Refd. Geant Medica Geena Ey R. Comrs., English 
Branch Council of General Medica) Couret v. Samo (1928), 
a L. K. B. 578; rong Kayemeth Le Jisroel, Ltd. v 

R. Bone (1931). 47 T. L. R. 461. Generally, Refd. Re 
Ward's Eatato, Ward v. Ward (1937), 81 Sol. Jo. 397. 


201. Add. Annotation :—Consd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 


205. Add. Annotation: :-~As to (1) Consd. Adamson 
v. Melbourne & Metropolitan Board of Works, 
[1929] A.C. 142; Re Grove-Grady, Plowden 
v. Lawrence, [1929] 1 Ch. 557. 


206. Add. Annotations :—As to (1) Dbtd. Re Hum- 
meltenberg, Beatty v. London Spiritualistic 
Alliance, [1923] 1 Ch. 237. Consd.I. R. 
Comrs. v. Yorkshire Agricultural Soc. (1927), 
447T.L. R. 59; Re Grove-Grady, Plowden v. 
Lawrence, [1927] 1 Ch. 557. As to (2) Refd. 
I. R. Oomrs. v. Temperance Onuneil of 
Christian Churches of England & Wvies 
(1926), 1386 L. T. 27. 


208. Add. Annotation:—As to (2) Expld. & Distd. . 


Re Grove-Grady, Plowden v. Lawrence, [1929] 
1 Ch. 557. 


208a. If beneficial to community.]— 
Testatrix, who died in 1925, by her will gave 
her residuary estate to her trustees to form 
a trust for the founding, establishing & main- 
taining of a charitable institution to be called 
the ‘“‘ Beaumont Animals’ Benevolent Society 
under such rules & regulations & under such 
committee of management not exceeding ten 
members & otherwise in all respects as her 
trustees should in their absolute discretion 
think fit, & having regard to her wish that 
the expense of management should be kept 
as low as possible ; provided that all members 
of the committee & of the governing body & 
all officials of the said society should be & 
always have been declared anti-vivisectionists 
& opponents of all sport involving the pursuit 
or death of any stag, deer, fox, hare, rabbit, 
bird, fish, or any other animal, & to have for 
its objects (a) the acquisition of land, per- 
mitted by a judge of the Ch. Div. or the 
Charity Comrs., for the provision of refuges 
for the preservation of ‘‘ all animals, birds or 
other creatures not human”; (6) the dis- 
tribution of any part of the yearly income of 
the trust fd amongst such societies or 
homes for the benefit of animals generally 
or for the benefit of individual cases British 
or foreign as the committee of the ‘‘ Bean- 
mont Animals’ Benevolent Society” might 
think fit; (c) the founding, establishing, 
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endowing, supporting, maintaining or pro- 
viding of hospitals or homes for animals in 
Great Britain having no declared vivi- 
sectionist upon the governing body or bodies 
thereof or in any way connected with the 
management thereof :—Held: although a 
trust in perpetuity for animals might be a 
good charit able trust if in its execution there 
was neceMarily involved a bencfit to the 
community, yet where that element was 
wanting, the trust would be bad; _ there- 
fore, trusts in the present case not having been 
shown to be for purposes beneficial to the 
community they were not good & “atid 
charitable trusts.—Re Grove-Grapy, PLow- 


DEN v. LAWRENCE, (1929] 1 Ch. 557; 98 
L. J. Ch. 261; 140 L. T. 650; 45 TT. Ti. R. 
261; 73 Sol. Jo. 158, C. A.; varied on appeal, 


sub nom. A.-G. v. PLowpen, [1931] .N, 
89; 171 L. T. Jo. 308; Ti L. Jo. 3290, H. L. 


210. Add. Annotations :—Consd. Re Tetley, 
National Provincial & Union Bank of England 
v. Tetley, [1923] 1 Ch. 258. Apld. Re Smith, 
Public Trustee v. Smith, [1932] 1 Ch. 153. 


213. Add. Annotation :—Refd. Re Gray, Todd v. 
Taylor, [1925] Ch. 362. 


218a. Encouragement of gardening—Charitable.} 
—HRe PL&ASANTS, PLEASANTS v. A.-G., No. 
W3b, ante. 


213b. Provision of public recreation for working- 
class people—Valid.|-—Testator by his will 
dated Apr. 30, 1029, gave the residue of his 
estate to trustees upon trust to make certain 
payments thereout &, by clause 14 of his 
will, directed that they should hold the 
ultimate residue ‘“‘ to be expended in some 
scheme or schemes to be approved by my 
trustees for the benefit in the cities of Van- 
couver, & if in the opinion of my trustees 
there is some equally deserving object of the 
nature hereinafter indicated of Nottingham 
or other places of the working people such as 
playing flelds parks gymnasiums or other 
plans which will give recreation to as many 
had bes as possible but as regards Vancouver 
would not exclude some educational purpose 
being considered by my trustees.” By a 
preceding clause, clause 13, testator had 
made a disposition of certain moneys, in 
certain events, in the following terms: 
‘Upon trust for any scheme to be approved 
by my trustees of a national character cx- 
cluding hospitals & works of an educational 
character. Without binding my trusices I 
would prefer a scheme which would give 
open-air recreation to as large a number of 
people as possible.” ‘Testator died on 
Feb. 14, 1031, leaving ultimate residue of 
the value of about £35,000 :—Held: (1) upon 
the true construction of the will, the dominant 
object of testator was the health & welfare 
of the working classes, & the benefits autho- 
rised by clause 14 were the supply of healthy 
recreation, mainly in the open air & in par- 
ticular by providing playing flelds, parks & 
gymnasiums ; & (2) through legislative recog- 
nition indicated by Mortmain & Charitable 
Uses Act, 1888 (c. 42), s. 6, of the dedication 
of land to the public for recreation as a 
charitable object, the provision of means for 
public recreation was a charitable object 
within ‘‘ the meaning, purview & interpreta- 
tion ’’ of the pream ble to the 43 Eliz. c. 4. 
Accordingly, the trusts expressed in clause J)4 
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of the will were valid charitable trusts.—Re 
HADDEN, PusBLic TRUSTEE v. More, [1932] 
1 Ch. 1838; 146 L. T. 190; 48 T. L. BR. 9; 
75 Sol. Jo. 781; sub nom. Re HADDEN, 


PUBLIC TRUSTEE v. WARE, 101 L. J. Oh. 52. 


Annotation : ad to (2) Consd. Wernher’s pneriiable Trust 
(Trustees) v. I. R. Comrs., [1937] 2 All E. 488. 


215. Add. Annotations :—As to (2) Refd. Verge v. 

: Somerville, [1924] A. C. ae ; Keren Kaye- 
meth Le Jisroel, Ltd. v. I. R. Comrs. (1931), 
47T. L. R. 461. 


21ba. ——— Of Jews to Palestine—Gift to Jewish 
National Fund—Valid.|—A summons asked 
whether deft. co., the Judischer National- 
fonds, Ltd., or some other & what co. was 
referred to in the devise & bequest in the 
codicil to testator’s will of the residuar 
estate to the Jewish National Fund, 
whether the same was a valid charitable 
gift. By a codicil to his will made in 1919 
testator who died shortly after declared : 
‘“‘whereas it is my desire that members 
of my family shall make their home in 
Palestine working & living on the land, J] 
give, devise, & bequeath all the residue of 
my estate subject as aforesaid to the 
Jiidischer Nationalfonds which is one of the: 
instruments of the Zionist Organisation, for 
the purpose of purchasing land there, & 
enabling such members of my family as are 
in a direct line of descent from my father, 
who may desire, to settle ‘n Palestine subject 
generally to the regulations & conditions that 
may be necessary for the common weal ”’ 
Held: the co. was beneficially entitled to the 
fund to be applied by them so far as was 
necessary for the purpose indicated by 
testator, & as to the balance for the general 
purposes of the co.—Re ROSENBLUM, ROSEN- 
BLUM v. ROSENBLUM (1924), 131 L. T. 21; 
68 Sol. Jo. 320. 


Compare INCOME TAX, No. 476e, post. 


Add. Annotations :—As to (1) Consd. IJ. R. 
Comrs. v. Yorkshire Agricultural Soc. (1927), 
44 JT. L. R. 59; Re Cranstoun, National 
Provincial Bank, Ltd. v. Royal Society for 
Encouragement of Arts, Manufactures & 
Commerce, [19382] 1 Ch. 587. Generally, 
Refd. General Medical Council v. I. R. 
Comrs., English Branch Council of General 
ee Council v. Same (1928), 139 L. T. 


-o 
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217a. 








.}—Testator devised to the Royal 
Society of Arts two ancient cottages in order 
that the Society might preserve them in their 
present condition. He also gave £700 to the 
Society upon trust to invest & to apply the 
income for the maintenance of the cottages. 
The Society had issued an appeal to form a 
Fund for the Preservation of Ancient 
Cottages, of which testator was aware. The 
ee was wae its charter authorised to hold 
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- direction in a will to the exors. to 
he osit a sum in a bank or invest. it, 
© yearly interest to be devoted to 
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egislative sanction is given to gs 
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erty in mortmain. The objects of 
the fee cad were to preserve ancient cottages 
as specimens & models of English craftsman- 
ship so as to teach the lessons of such crafts- 
manship. These cottages were Elizabethan 
& picturesque :—Held: the prim object 
of the fund was for the good of the com- 
munity at large, & was charitable in the legal 
sense; the cottages fell within the objects of 
the fund ; & the devise & bequest were 
charitable.—Re CRANSTOUN, NATIONAL PRO- 
VINCIAL BANK v. ROYAL SOCIETY FOR THE 
ENCOURAGEMENT OF ARTS, MANUFACTURES 
& CommeErce, [1932] 1 Ch. 537; 101 L. J. Ch. 
152; 146 L. T. 568; -48 T. L. R. 226; 76 
Sol. Jo. 111. 


217b. Primrose League—Not a charity.]—Testa- 
trix by her will gave a leasehold house 
‘to the Primrose League of the Conservative 
cause to be used as a habitation in connexion 
with the league or in a manner which will 
benefit the cause ’’ :—Held: as the gift was 
impressed with a trust & could not be sold, 
& as the league was not a charity, the gift 
failed.— Re JONES, PUBLIC TRUSTEE ov. 
CLARENDON (EARL) (1929), 45 T. L. R. 259. 


217c. Bequest ‘‘unto my country England ’’— 
Valid as charitable gift to people of England.) 
—Testator, who died in 1930, by his will 
gave his residuary estate “‘ unto my country 
England for—own use & benefit absolutely ” 
—Held: residuary gift was a valid gift for 
charitable purposes & the residuary estate 
thust be transferred to such person as His 
Majesty should direct under his sign manual. 
Re SMITH, PUBLIC TRUSTEE v. SMITH, 
[1932] 1 Ch. 153; 100 L. J. Ch. 409; 146 
L. T. 145; 48 T. L. R. 44; 75 Sol. Jo. 780, 
O. A. 


217d. Temperance.]—Re Hoop, PuBLic TRUSTEE 
v. Hoop, No. 68a, ante. 
Compare INCOME TAX, No. 472b, post. 


225. Add. Annotations :—Consd. Re King, Kerr 
v. Bradley, [1923] 1 Ch. 243. Refd. Re 
Clarke, Bracey v. Royal National Lifeboat 
Institution, [1923] 2 Oh. 407. 


280. Add. Annotation :—As to (1) Folld. Re Hooper, 


Parker v. Ward, [1932] 1 Ch. 38. 


230a. ——.] — Testator 
bequeathed to his exors. & trustees money 
out of the income of which to provide, “‘ so 
far as they legally can do so & in any manner 
that they may in their discretion arrange,” 
for the care & upkeep of certain graves, a 
vault, certain monuments, a tablet & a 
window. On a summons to determine 
whether the bequest was valid in whole or in 
part :—Held: the rule against perpetuities 
not applying to the trust for the upkeep of 
the tablet & the window, the trust for the 
upkeep of the phe the vault & the monu- 
ments was valid for Ewenty One years from 











eee in “hee certain tamily graves :— 
area ed charities, & void as a per- 
peta —Re Main’s WiLy Trosrs 
1333)” 7M. P. R. 139.—OAN. 

e ili. ——,}—A will directed 
that $500 be be paid to some trust co. & 
that the p thereof be used to keep 





the grave of testator & that of his 
wee, ug, | wa bute Eines the Shs age 
© ues e e 
Teatator be- “ape tuitices.—Re HaLLmay ESTATE, 
the income t1985} 5)1 W. W. R. 360; 43 Man. L. R. 
to clean & 1.—OAN. 
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testator’s death—Re Hoopgr, PARKER v. 
WARD, [1932] 1 Oh. 88; 101 L. J. Ch. 61; 
146 L. T. 208. 


231a. ———.]—-Testator gave £200 to his trustees, 
on trust to invest it & to pay the income 
thereof to a cemetery co. “ during such 
eriod as they shall continue to maintain & 
eep "’ two specified graves “‘ in the cemetery 
in good order & condition with flowers & 
pau thereon as same have hitherto been 
ept by me,’ & he declared that, if the 
graves should not be kept in such order & 
condition, his trustees should pay & apply 
the income in manner therein mentioned :— 
Held: the gift was a valid zift.—Re CHARDON, 
JOHNSTON v. DAVIES, [1928] Ch. 464; 97 
L. J. Oh. 289; 189 L. T. 261. 


238a. ——— In memory of testatrix—Valid.]— Re 
KING, KERR v. BRADLEY, No. 8a, ante. 


2389a. War memorial—Useful character—Valid. }— 
Included in the objects of an assocn. formed 
by adjacent villages in 1917 was one for the 
erection of a permanent memorial or 
memorials to perpetuate the memory of 
those from the district who served in the 
Great War. A. circular distributed by the 
assocn. in the latter part of 1917 stated the 
aims of the committee & said that the com- 
mittee were of opinion that this memorial 
‘‘should be of a useful character, possibly 
in the nature of a memorial hall.” In 
response to this circular a sum exceeding 
£1,000 was collected, but later the two 
villages became divided in their views, & 
an arrangement was made for the funds to 
be divided between them in unequal] shares. 
Each village put up some smal) mm ‘worial, 
but the balance of the money was not 
enough to build the memorial hall. A 
number of people withdrew from the scherac, 
& their subscriptions were returned to them. 
A balance of about £1,000 remained in the 
hands of the pltf., who asked for directions 
as to its application :—Held: the object of 
the assocn. was to promote for the benefit 
of the two villages some useful memorial, 
preferably of the type of a village hall. 
That was in law a charitable purpose, & the 
preparation of a scheme should be directed.— 
MURRAY v. THOMAS, [1937] 4 All E. R. 545. 


Add. Annotation :—Apld. I. R. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire 
(1926), 136 L. T. 60. 


240. 





282 1. Erection ae Bei ho aR = 

"a memory— No 18¢. J-— 
A will provided that one-half of the 
reaidue of the estate be used by the 
exors. ‘‘ towards the erection of a 
monument or some suitable memorial 
to me.” Testator’a husband died after 
the making of the will, & she caused 
to be erected between his grave & the 
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Vincent de Paul, & directed the residue 
of his eatate to be converted into cash, 
& paid to the House of Providence. 
These were voluntary unincorporated 
associations :~—--Jield : 
could be pald out of person these 
legacies were good., & should be 

over to the persons having the manage- 
ment of the pecuniary affairs of the 
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241. Add. Annotations :—Consd. Re Forster, Gel- 
latly v. Palmer, [1938] 3 All E. R. 767. Refd. 
I. R. Comrs. v. Soc. for Relief of Widows & 
Orphans of Medical Men, I. R. Comrs. v. 
Medical Charitable Soc. for West Riding of 
Yorkshire (19268), 42 T. L. R. 612; I. RB. 
Comrs,. v. Yorkshire Agricultural Soc. (1927), 
44 T. L. R. 59; Re Prevost, Lloyds Bank v. 
Barclays Bank, [1930] 2 Ch. 383. 


242. Add. Annotations :—Refd. I. R. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. R. 612; I. R. Comrs. v. Yorkshire 
Agricultural Soc., [1928] 1 K. B. 611; Re 
He re aaa Forster v. De Carteret, [1933] 
Yh. 103. 


245. Add. Annotations :—Consd. Re De Carteret, 
Forster v. De Carteret, [1933] Ch. 108. Refd. 
I. R. Comrs. v. Soc. for Relief of Widows & 
Orphans of Medical Men, I. R. Comrs. v. 
Medical Charitable Soc. for West Riding of 
Yorkshire (1926), 42 T. L. R. 612. 


247. Add. Annotation :—Refd. I. R. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. R. 612. 


249. Add. Annotations :—Apld. 1. RN. Comrs. v. Soc. 
for Relief of Widows & pe tene of Medical 
Men, I. R. Comrs. v. Medical Charitable Soc. 
for West Riding of Yorkshire (1026), 136 
L. T. 60. Consd. Ite De Carteret, Forster v. 
De Carteret, [1933] Ch. 103. 


250. Add. Annotations :—As to (1) Refd. Re Patten, 
Westminster Bank v. Carlyon, [1929] 2 Ch. 
276. As to (2) Apld. Re Turkington, Owen 
v. Benson, {1937} 4 All K. It. 601. Refd. Re 
Prevost, Lloyds Bank v. Barclays Bank, 
[1930] 2 Ch. 383. 

251. Add. Citation :—-(1912] J] Ch. 29. 
Add. Annotations:—As to (1) Apld. fie 
Patten, Westminster Bank v. Carlyon, [1929, 
2 Ch. 276. As to (2) Refd. fe Kuypers, 
Kuypers v. Kuypers, [1925] Ch. 244. Generally, 
Refd. Re Bancroft, Bancroft v. Bancroft, 
{1928} Ch. 577. 

London Library.}—A gift of real & 

personal estate to the trustecs of an un- 

incorporated voluntary assocn. [the London 

Library], not being a charity, for the general 

purposes of the assocn. held valid, & not open 

to objection on the ground of remoteness.— 

Re Prevost, Lioyps BANK, Lrp. v. BAR- 


251a. 











& provisions to persone who had been, 
were, or might become its employees. 
It was contemplated by the trust 
instrument that employees might 
make contributions to the fund avall- 
able for these purposes. No period 
was fixed for the duration of the trusts, 
nor was any distinction drawn in the 
instrument bctween employees who 


so far as they 


paid 


reserved for hers a monument to 

m on which was left a blank epee 
ne Sap at intended to be fill in 
with an inscription for herself after her 
death :—Held: the provision for the 
monument was not an enforceable trust 
nor a charitable bequest which could 
be worked out cy-pris.— Re JEFFERSON 


Estate (Man.), (1930] 3 D. L. R. 453; 
(192918 W. Ww. KR 690.-CAN. 
PART I. SECT. 6, SUB-SECT. 2. 


h L —— Soctey of St. Vincent de 
Paul—House of Providence. }—Testator 
vequeathed 8100 to the Society of St. 


institutions named.—HELMBLEY v. MabD- 
DEN (1867), 18 Gr. 386.—CAN. 


li. Fund of Benevolence of Freemasons 
— Valia.}—Re Vosz, PUBLIC TRUSTE 
oe {1926} 8. A. 8. R. 216.— 
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by trustees with the object of fovcns 
individual personal benefits, allowances 
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were In needy or affluent circumstances, 
Voting power was given to members 
subject ie the votes varying according 
to the amount of salary received. 
The deed also provided that the fund 
was not to be regarded aos relieving 
members from the duty of making 
provision for those dependent on them : 
_—Held : the trust was in favour of a 
fluctuating body of individuals & not 
an appreciably important class of the 
community, & the trust was not a 
valid charitable ft.—Re HaARRis 
Scarrt, LTD., {1935} 8. A. S. R. 433,-—- 
AUS. 


Cases 25la—398. 


CLAYS BANK, Lrp., [1930] 2 Ch. 383; 99 
L. J. Ch. 425; 148 L. T. 743; 46 T. L. RB. 
557; 74 Sol. Jo. 488. 


255. Add. Annotation :—As to (2) Refd. Vetge v. 
Somerville, [1924] A. O. 496. 


258. Add. Annotation:—Apld. Fe Thompson, 
Public Trustee v. Lloyd, [1934] Ch. 342. 


259. Add. Annotation :—Aae to (1) Refd. Re Grove- 
elit Plowden v., Lawrence, {1929} 1 Ch. 
77. 


265. Add. Annotation :—Refd. Chesterman v. Federal 
Taxation Comr. (1925), 42 T. L. R. 121. 


265a. Gift to Jewish National Fund—To enable 
testator’s relations to settle in Palestine.) — 
Re RosENBLUM, ROSENBLUM v. ROSENBLUM, 
No. 215a, ante. 


266, Add. Annotations :—As to (1) Consd. Re Gray, 
Todd v. Taylor, [1925] Ch. 362. Apld. Re 
Patten, Westminster Bank v. Carlyon. (1929) 
2 Ch. 276. Refd. He Hadden, Public Trustee 
v. More, [19382] 1 Ch. 183; Peterborough 
Royal Foxheund Show Society v. I. R. 
Comrs., [1936] 1 All E. R. 818. 


266a. Provision of knickers for all boys of district— 
Vold.J—(1) Testator devised his residuary 
estate on trust, the income to be applied for 
everin providing knickers for boys who resided 
in the F. district, who were not supported by 
any charitable institution, & whose parents 
were not in receipt of parochial relief :— 
Held: as none of the conditions necessarily 
imported poverty & therefore the object of 
the benefaction was not the relief of poverty 
& as the limitation of area did not make the 
trust a good charitable trust, the bequest was 
void as offending against the rule against 
ar rebar ie 
(2) A trust which is not a _ charitable 
trust cannot be changed into a charitable one 
by limiting the area in which it is to operate 
(livE, J.).—Re Gwyon, PUBLIC TRUSTEE 
v. A.-G., [1930] 1 Ch. 255; 99 L. J. Ch. 104; 
46 T. L. R. 96; 73 Sol. Jo. 8333 sub nom. 
PUBLIC TRUSTEE v. A.-G., 142 L. T. 321. 


Annotation :-—-As to (2) Apld. Re King, Henderson  v. 
Cranmer (1931), 75 Sol. Jo. 781. 


267. Add. Annotation :—-Apld. Wernher’s Charit- 
able Trust (Trustees) +. I. R. Comrs., [1937] 
2 All EK. R. 488. 

267a. Social club——Staff Christmas fund—lInvalid.] 
—~Testator gave three legacies in the follow- 
ing terms: ‘To the Junior Carlton Club, 
Pall Mall, 8.W.: £100 of Funding Loan in 
trust to pay the interest yearly to the Staff 
Christmas Fund. To the Union Club, 
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Brighton: £100 of Funding Loan in trust 
to pay the interest yearly to the Staff Christ- 
mas Fund. To the Sussex County Cricket 
Club: £300 of Funding Loan in trust to pay 
the interest yearly to the Nursery Fund ”’ :— 
Held: the legacies to the clubs were not 
charitable, &, therefore, invalid.—Re PATTEN, 
WESTMINSTER BANK v. CARLYON, [1929] 2 
Ch. 276; 98 L. J. Ch. 419; 141 L. T. 295; 
45 T. L. R. 504. 


Attached to church.]—The testator in 
his will directed that, upon the death of his 
wife, his trustees should then pay the whole 
of the capital of his estate to a named club. 
He directed that the club should appoint three 
trustworthy. men, to be approved by the 
trustee of the will, to receive such capital & 
to manage the same for the benefit of the 
club, & that half of the capital sum should 
be applied in the purchase of new premises 
for the club, & that the remaining half should 
be invested to form a permanent yearly 
income for the maintenance of the club. 
The club had for its object the religious, 
moral, intellectual, physical & social improve- 
ment of its members, & was closely linked 
with the parochial activities of an 
ecclesiastical parish. The incumbent of the 
parish was the permanent president of the 
club. The rules did not make the club one 
for the benefit of the inhabitants generally 
or a particular class of inhabitants of a 
particular district :—-Held: the club was not 
a charity, & the gift therefore failed.—Re 
TOPHAM, PUBLIC TRUSTEE v. TOPHAM, [1938] 
1 All E. R. 181. 


Cricket club—Nursery fund—Invalid.]—Re 
PATTEN, WESTMINSTER BANK v. CARLYON, 
No. 267a, ante. 


Add. Annotations :—Apld. Re Ogden, Brydon 
v. Samuel, [1933] Ch. 678. Refd. Re Tetley, 
National Provincial & Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch. 258 ; Re Prevost, 
Lloyds Bank v. Barclays Bank, [1930] 2 Ch. 
383; R. v. Registrar of Joint Stock Com- 
panies, Hz p. More, [1931] 2 K. B. 197. 


Add. Annotation :—Refd. Keren Kayemeth 
Le Jisroel, Ltd. v. I. R. Comrs., [1931] 2 K. B. 
465. 

272a. Gift to Universal Negro Redemption Fund— 
Valid.|—UNIVERSAL NEGRO IMPROVEMENT 


ASSOCN. INCORPORATED v. MORTER (1928), 
44 T. L. R. 831; 72 Sol. Jo. 154, P. O. 


272b. Gift for disabled soldiers of former enemy 
country—Valid.]—Re ROBINSON, BESANT v. 
GERMAN REICH, No. 23c, ante. 


267b. 





267¢c. 


270. 


271. 


Part Il—Assurances for Charitable Purposes. 


295. Add. Annotation :—Refd. Re Monk, Giffen 


v. Wedd, (1927] 2 Ch. 197. 


Add. Annotation :—Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 
Add. Annotation :—Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. __ 


Forth Conservancy Board, [1929] A. C. 213. 


302. 
316. 


850. 


898. Add. Annotation :—Refd. 


351. Add. Annotation :—Refd. I. R. Comrs. v. 
Forth Conservancy Board, [1929] A. C. 213. 


384. Add. Annotation :—Refd. Cross v. Imperial 
Continental Gas Assocn., [1923] 2 Ch. 553. 


897. Add. Annotation :—Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. : 


Re Berchtold, 
Berchtold v. Oapron, [19238] 1 Oh. 192. 
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429. Add. Annotation :—Refd. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 


482a. Art gallery—Valid—Right of trustees to 
urchase house & grounds.]—Re Towner, 
a ie CORPN. v. A.-G. (1923), 40 


464. Add. Annotation :—Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 


466. Add. Annotation :—Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 


472. Add. Annotations :—Consd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923} 
2 Ch. 407. Refd. Re Davis, Thomas v. Davis, 
(1923] 1 Ch. 225. 


Add. Annotation :—Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 


480 


Vol. VI0I.—Charities. Cases 439—702. 


502. For cross-reference before this case, read 
‘“* See, now, Settled Land Act, 1925 (c. 18), 
s. 119, Sched. V.”’ ) 

503, Add. Annotation :—Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 

534. For cross-reference before this case, read 
‘“* See, now, Settled Land Act, 1925 (c. 18), 
g. 29 (4).” 
625. Add. Annotation :—Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 
629a. Under Education Act, 1921 (c 51), 
s. 117—-Assurance of land for erection of 
sanatorlum—Exempt.|—-Re Harrow SCHOOL 
GovERNORS & MURRAY’S CONTRACT, [1927] ] 
Ch. 556; 96 L. J. Ch. 267; 137 L. T. 1193 71 
Sol. Jo. 408. 

638. Add. Annotation :—Refd. Re Anziani, Her 
bert v. Christopherson, [1930] 1 Ch. 407. 





Part Ill1—Charitable Trusts. 


646, After this case aid :— 
——.]—See, nov, Law of Property Act, 


1925 (c. 20), ss. 63, 65. 


Add. Annotations :—Consd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Davis, Thomas v. Davis, 
[1923] 1 Ch. 225. 

Add. Annotation :—Refd. Re Williams, Wil- 
liams v. All Souls, Hastings, Parochial Church 
Council, [1933] Ch. 244. 

657a. J—A gift to A. ‘‘'who wii at her 
death dispose of it in such charitable ways for 
good to result from my hard work in accursu 


653. 


656. 








— 


lating the property handed over for her use | 


only & to do as she may wish in her lifetime,”’ 
gives A. only a life estate, & on her death, 
whether before or after testator, the fund 
becomes applicable for charitable purposes & 
is not distributable as on an intestacy.—le 
CAMMELL, PUBLIC TRUSTEE v. A.-G. (1925), 
69 Sol. Jo. 345. 


Add. Annotations :—As to (1) Refd. Keren 
Kayemeth Le Jisroel, Ltd. v. I. R. Comrs., 
{1931} 2 K. B. 465. As to (3) Distd. Re 
Gwyon, Public Trustee v. A.-G. (1929), 46 
T. L. R. 96; Wernher’s Charitable Trust 
(Trustees) v. I. R. Comrs., [1937] 2 All I. R. 
488. Refd. Re Smith, Public Trustee v. 
Smith, [1932] 1 Ch. 153. 


Add. Annotation :—Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 
Add. Annotation :—Refd. Blackwell v. Black- 
well, {1929} A. O. 318. 


658. 


661, 
6738, 


680. 
well, [1929] A. C. 318. 

Add. Annotations :—As to (1) Consd. fe 
Clarke, Bracey v. Royal National Lifeboat 
Institution, [1923] 2 Ch. 407. Apld. Re 


687. 





PART II. SECT. 4, SUB-SECT. 5. 


sd. Necessity for registration—lU] nder 
24 Vict. c. 43./—-Re StRaTPoRD Bap- 
33s, erg PROPERTY (1869), 2 Ch. 


PART IL. &KCT. 6, SUB-SECT. 4. 
ti.$—— —— Not applicable to.\-— 


Add. Annotation :—Refd. Blackwell v. Black- | 
| 692a, ——.]—Re KeEMBLE, NAsH v. LOMBARDINI 





The above Act. is not in force In 
Manitoba.— te Fenton EstaTeE, {1920} 
2W. W. BR. 367; 53 D. L. RR. 82; 
Man. L. R. 246.—CAN. 


PART III. SECT. 1, SUB-SECT. 1. 


sm. By settlement—Setilor divesting 
himself of income 
TUNLEY v. Fepenari Comm. or TaXa- 
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Davis, Thomas v. Davis, [1923] 1 Ch. 225. 
Refd. Re Tetley, National Provincial & Union 
Bank of England v. Tetley, [1923] 1 Ch. 258; 
Re Grove-Grady, Plowden v. Lawrence, [1929] 
1 Ch. 557; Re Hood, Public Trustee v. Hood 
(1930), 143 L. T. 601; Re James, Grenfell v. 
Hamilton (1932), 146 lL. T. 628. 

J—A.-G. v. NATIONAL PROVINCIAL & 
UNION BANK OF ENGLAND, No. 740b, post. 


691a. ——- ——— Fund deposited in names of 
bishop & two archdeacons—-Income not 
drawn upon—Date of deposit coinciding with 
creation of new diocese.j—-On June 29, L888, 
money was deposited ina bank in the names of 
the Bishop of Wakefield & two archdecacons. 
In May, 1888, the Diocese of Wakefield was 
newly formed, & H. was enthroned on 
June 25, 1888, as first bishop of that diocese. 
The income of the fund so deposited was not 
drawn upon, & the fund with £900 accumu- 
lated interest was found intact by the exors. 
of the archdeacon, who was the survivor of 
the three persons in whose names the money 
had been deposited. The fund was not 
contributed to by those in whose names it 
was deposited :—Held: in such cirecum- 
stances the exors. of the archdeacon who was 
the survivor were not beneficially entitled to 
the fund, but the fund was oue subject to 
charitable trusts. —PEASE v. iow (1922), 
911. J. Ch. 334; 126 1. T. 629; 6€ Sol. Jo. 250. 
691b. Limitation of area insufficient. |-—/te Gwyon, 
PUBLIC TRUSTEE v. A.-G., No. 266a, ante. 
.—.j— Re Kina, HENDERSON v. CRANMER 
(1931), 75 Sol. Jo. 781. 





687a. 


691ic 


(1931), 71 L. Jo. 347. 
102. Add. Annotation :—Distd. Ite How, How »v. 
How, [1930] 1 Ch. 86. 


epee ne ee el Oe cae 
er sy aren re 
ome 


TION (1927), 39 C. L. R. 528.—AUSB. 


30 | PART III. Bree ie SUB-5SECT. 2.-— 
. (a). 


sp. Gift “ for some good public pur- 
pase ’—~** Such as emergency hospital, 
women’s home or park with urinary ?’— 
Valid.}--Cox vw. Hogan & VICTORIA 


res.J— 
yam. oF Tas CORPN. (1925), 35 B.C. R. 286.—CAN. 


Cases 702a—717b. ENGLISH AND Empire Dicest SuPPLEMENT. 


702a. ‘‘ Missionary purposes ’’—Valid—Court en- 


titled to regard missionary work of legatee.]— 


Testatrix bequeathed her residuary estate 


‘‘for missionary purposes”’ to J.:—Held: 

(1) the ct. could admit evidence that testa- 
trix had often met J. at conferences of 
Christian workers & discussed religious 
subjects with him, & that before she made 
her will she had sent him considerable sums 
of money to aid him in the work in which he 
Was 80 enga aged, which was that of pastor of 
a church belonging to a body created solely 
for evangelistic purposes; (2) having regard 
to that evidence, the gift was not void for 
uncertainty but was a good charitable gift.— 
Re REES, JONES v. EVANS, [1920] 2 Ch. 59; 
89 L. J. Ch. 882; 1238 L. T. 567. 


Annotations :—As to (1) Consd. Re Balin, Public Trustee v. 


Hoss, (1930) 1 Ch. Oe 
[1936] 1 Ch. 66. 


Distd. Re How, How v. How, 


702b. ‘‘ Parish work ’’—Void.J]—A testatrix be- 


tinction between the 


lea the residue of her estate in equal 
ares to two charities & to the respective 
vicars & churchwardens of two named 
churches ‘‘for parish work ” :-—-Held: it 
was impossible to find any substantial dis- 
phrase ‘‘ for parish 
work ”’ & the phrases “ parochial activities ”’ 
or ‘' parochial has ra ** which were con- 
sidered by the Ct. of Appeal in In re Bain, 
[1930] 1 Ch. 224; Digest Supp., & in In 
re Stratton, [1931] 1 Ch. 197; Digest Supp., 
not to be charitabk. & the expression 

‘‘ parish work’’ could not as a matter of 
construction be read as equivalent to 
‘church work,” & the gifts in question were 
not therefore charitable & consequently 
failed.—Re ASHTON, WESTMINSTER BANK v. 
FARLEY, [1938] Ch. 482; [1938] 1 All E. RB. 


707; 107 L. J. Ch. 282; 158 L. T. 441; 54 
T. L. R,. 491; 82 Sol. Jo. 173, C. A, 
708a. ‘* Two institutions which I hope to be able 


705. 


Thomas v. Davis, [1923] 1 Ch. 225; 


A. (b). 


718 ‘ * Among such charitable institu- 


to name ’’—-Valid.]—Testatrix, who died in 
1919, left her foreign property to ‘“ two 
institutions, one for sailors, the other for 
soldiers, which 1 hope to be able to name 
myself, if not, then by my exors.”’ :—Held: 
the gift ought to be construed, not as a gift 
to two institutions which might or might not 
be charitable, but as a gift to two charitable 
institutions of the kind specified, & there- 
fore was not too vague but was a hae charit- 


able gift.—He SMITH, BLYTH v. G. (1920), 
86 T. L. R. 416, C. A. 
Add. Annotations :—Consd. R. v. Income 


Tax Special Comrs., Ex p. Rank’s Trustees 
(1922), 127 L. T. 651; Re Clarke, Brace ae 

Royal National Lifeboat Institution, [1 23] 
2 Ch. 407. Expld. Re Smith, Public Trustee 
v. Smith, [1982] 1 Ch. 153. Refd. Re wae 


schemes lard constituted or 


708. 


716. 


Humimeltea bare: Beatty v. London Spiritual- 
istic Alliance, [1923] 1 Ch. 237; Re Tetley, 
National Provincial & Union Bank of England 
v. Tetley, [1923] 1 Ch. 258; Verge v. Somer- 
ville, [1924] A. ©. 496; General Medical 
Council v. I. R. mrs. .»» English Branch 
Council of General Medical Council v. Same 
(1928), 97 L. J. K. B. 578 ; Geologists’ Assocn. 

v. I. R. Comrs. (1928), 14 "Tax Cas. 271; I. R. 
Coins, v. Yorkshire Agricultural Soc., T1928] 
1 K. B. 611; Re Grove-Grady, Plowden v. 
Lawrence, [1929] 1 Ch. 557 ; Re Hood, Public 
Trustee v. Hood (1930), 148 L. T. 691; Re 
Schoales, Schoales v. Schoales, [1980] 2 Ch. 
75; Keren Kayemeth Le Jisroel, Ltd. v. I. R. 
Comrs. (1931), 47 T. L. R. 461; I. R. Comrs. 
v. Gull, [1937] 4 All E. R. 290. 


Add. Annotations :—Consd. Re Tetley, Na- 
tional Provincial & Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch. 258. Refd. Keren 
Kayemeth Le Jisroel, Ltd. v. I. R. Comrs., 
[1931] 2 K. B. 465. 

Add. Annotations :—Apld. Re Bain, Public 
Trustee v. Ross, eat Ch. 224. Distd. Re 
Stratton, Stratton v. , [1930] 2 Ch. 161. 
Consd. Re Ashton’s area Westminster 
Bank, Ltd. v. Farley, [1938] Ch. 482. Refd. 
Re Tetley, National Provincial & Union 
Bank of England v. Tetley, [1923] 1 Oh. 258. 


717a. ‘‘For such objects connected with the 


church as ”’ vicar “shall think fit ’’—Valid.J]— 
Where testatrix devised & bequeathed all the 
residue of her estate to the vivar of a church 
‘‘ for such objects connected with the church 
as he shall think fit’’:—Held: ‘‘ objects 
connected with the church”’ did not mean 
parochial objects, but meant objects con- 
nected with the fabric & services of the church, 
& therefore the gift created a valid charitable 

gift.—Re Bain, PUBLIC TRUSTEE v. Ross, 
F930] 1 Ch. 224; 99 L. J. Ch. 171; 142 
L. T. 344; 45 T. L. R. 617, C. A. 


Annotations : -—Apld. Re Stratton, Stratton v. A.-G., [1930] 


2 Ch. 151. 
47 T. LL. 
v. Mostyn (1932), 48 T. L. R. 539; Re 


Folld. Re Martley, Simpson v. Bourne (1931), 
R. 392. eoued., Re Davies, Lloyds Bank, Ltd. 
shton’s Latate 


Westminster Bank, Ltd. = Farley, [1938] Oh. 482. Reftd 
Re Stratton, Knapman v. A.-G. (1930), 47 T. L. R. 32. 


717b. 


purpo Bequest, to Bishop “‘ for diocesan 
estatrix made bequesta 
is Bee ean Bishop for for the time cing 

is we n & Armidal 


aseg peepectivaly. for diocesan 


‘*Such parochial institutions or purposes 
as ’’ vicar ‘‘ shall select ’’—Invalid.]}—Testa- 
trix, who died in 1929, made a bequest of 
money in trust for the vicar of a parish for 
the time being, to be distributed by him 
‘‘ among such parochial institutions or pur- 
poses as he shall select’’:—Held: as 
‘‘ parochial institutions or purposes ’’ might 
include objects which were not charitable 
the bequest was not a valid charitable gift.— 
Re STRATTON, KNAPMAN wv. A.-G., [1931] 
1 Ch. 197; 100 L. J. Ch. 62; 144 L. T. 169; 
47 T. L. R. 32; sub nom. Re STRATTON, 
KNAPMAN v, STRATTON, 74 Sol. Jo. 787, C. A. ; 


was a religious 

in the legal 

used for the above sient oned pur- 

poses were, ore, valid; (2) the 

c | be of the sum of £20 per annum to 
u 


ek sais & pag 


tions oses ”” for diocesan sed “in support of ’’ the indicated 
which may hereafter be constituted as purposes, & ” She also peaueath church was a trust for a religious oy 
they shall tn their absolute discretion | gum of £20 per annum to the sal se & was valid.—Re MACGREGO 

select "Valid. re ae TAL- | Bishop to be ere 4, support of " ‘ HOMPSON 2. ASHTON (1932), 82 8. z 
ROT, [1932] 3 W. W. R. 638; 8D.L.R. | an indicated Bpurch NS. W. 483; 49.8, W.W.N 179, 
665.—CAN. Held: (1) upon tie om construction aa 


at. ‘* To be invested tn war charitirs 
at trustees’ oo aes to be selected by 


trustees ’’ — Val 
ne 68 . D. L. R, 590: 61 0. L. R. 
149.—CAN. 


of the words “ for di 


id.}— Re HaMMOND tee on re 


& “ pri cose Pp eneeally 
the n vested in, the 


scope of isomer gansta proper, 
every diocesan purpose proper 
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‘“* Such charttable institutions & 
jeienee trustees shall in 
their absolute Teralion select. Ot dog 
valid & not void for uncertaint 
Re CUNNINGHAM’S ESTATE (1983). "45 
B. O. R. 5438.—O0AN, 


fe Blahop 
within the 





affg. S. C. sub nom. Re STRATTON, STRATTON | 728. Add. Annotation :—Consd. 


v. A.-G., [1930] 2 Ch. 1651. 
Ashten’s Estate, Westminstor Bank, 


Annotation :—Conad. Re 
Ltd. v. Farley, [1988] Ch. 482. 
717c. ‘* For the benefit of the work of the Cathe- 


dral ’*—Valid.}—Re Martuny, Simpson v, 
BOURNE (CARDINAL) (1931), 47 T. L. R. 392 ; 
75 Sol. Jo. 279. 


717d. ** For work connected with the Roman 


718. 


Catholic Church ’’—TInvalid.}—Re Davizs, 
Lioyps BANE, Lrp. v. Mostyn (1982), 48 
T. L. R. 539; 76 Sol. Jo. 474; affd. 40 
T. L. R. 5, C. A. 


Add. Annotations :—Consd. Re Williams, 
Public Trustee v. Williams, [1927] 2 Ch. 283; 
Re Bain, Public Trustee v. Ross (1929), 45 
T. L. R. 617; Re Bain, Public Trustee v. 
Ross, [1930] 1 Ch. 224. Folld. Re Jackson, 
Midland Bank Executor & Trustee Co. ». 
Wales (Archbp.), [1930] 2 Ch. 389. Consd. 
Re Schoales, Schoules v. Schoales, [1930] 2 
Ch. 75. Apld. Re Stratton, Stratton v. A.-G., 
[1930] 2 Ch. 151. Consd. Re Ashton, West- 
minster Bank v. Farley, [1938] Ch. 482. 
Refd. Re Stratton, Knapman ». A.-G. (1930), 
47T. L. R. 82. 


718a. Trustees empowered to change objects if 


interests of Church better served.) — Re 
WILLIAMS, PUBLIC TRUSTEE v. WILLIAMS, 
No. 75a, ante. 


718b. Gift to Archbishop to be applied ‘‘ in his dis- 


720. 


721, 


PART Ill. SECT. 2. SUB-SECT. 2.—B. 


t i. ** Charitable or other deserving 
reek apader "—— 8 trustees think fu— 
-] —- CaMPBELL’S USTEEA v. 
rig hater (1921] 8. C. (H. L.) 12; 58 10 Tax Cas. 460.~—-8 
Se, L. R. 9.—SCOT. fy ii. In " l i” pl A8 


_ bi * Benevolent 
ligious instttutions 
froper-—En lanited locality—V alid.}— 


cretion in any manner as he might think best 
for helping to carry on the work of the Church 
in Wales.’’]—Testatrix made a bequest of 
half her residuary estate to the Archbishop 
of Wales for the time being to be paid & 
applied by him in or towards the Ceneral 
d belonging to the Church in Wales, or in 
his discretion in any manner as he migitt 
think best for helping to carry on the work 
of the Church in Wales :—Held: the alterna- 
tive gift was too indefinite in that it could not 
be said that the application of it by the 
Archbishop must be for a charitable purpose, 
& the whole gift was therefore void.—Re 
JACKSON, MIDLAND BANK EXECUTOR & 
TRUSTHE Co., Lrp. v. WALES, ARCHBISHOP 
oF, [1930] 2 Ch. 889; 99 L. J. Ch. 450; 
144 L. T. 102; 46 T. L. R. 558. 
Add. Annotations :—Consd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Chapman, Hales v. A.-G. 
(1922), 91 L. J. Ch. 527; Re Davis, Thomas 
v. Davis, [1923] 1 Oh. 225; Re Tetley, 
National Provincial & Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch. 258. 
Add. Annotations :—Consd. A.-G. v. National 
Provincial Bank, [1924] A. C. 262 ; Re Smith, 
Public Trustee v. Smith, [1932] 1 Ch. 153. 
Refd. Verge v. Somerville, [1924] A. O. 496; 
Re Hadden, Public 
Ch. 133. 


nine Te and ie 


» Chartlable & re- 
"1 da trustees think | 997.—CA 


TERS SSD Se, 





T24a. 


725. 


728a. 


781. 


Trustee v. More, [1932] 1 | 734. 


trust for ‘‘ charitable or benevolent ”’ 
purposes is a trust for ‘ charitable ” 
purposes alone.— JACKSON'S TRUSTEES 
v. INLAND REVENUE, (1926) S. C. 578; 


GOT. 


trustees shall th pga tas 
a C.), [1917] 1 W. W. 
sg. “Charitable, religious, philan- 


Vol. Vi0.—Charities. Cases 717b—‘784. 


Re Tetley, Na- 
tional Provincial & Union Bank of Eng: 
land v. Tetley, [1923] 1 Ch. 258. 


** Gharitable or public institutions ’’—At dis- 
cretion of trustees—Void.|—By his will dated 
May 3, 1918, testator, after making certain 
specific & agar sa bequests & giving an 
annuity to his wife, devised & bequeathed all 
his & personal estate not thereby other- 
wise disposed of upon trust for conversion 
& investment of the net residue as therein 
mentioned. He directed his trustees ‘‘ to 
hold the residuary moneys & investments 
upon trust, subject to payment of the wife’s 
annuity, to pay & apply the same for the 
benefit of one or more charitable or public 
institutions in Wales as they may deem 
advisable in their absolute discretion & in 
such proportions & shares as they may deem 
fit’? :—Held: the non-charitable objects of 
the gered ift were too vague, & the 
whole gift failed for uncertainty.— Re DAvIs, 
Tuomas v. Davis, ({1923] 1 Ch. 225; 92 
L. J. Ch. 322; 128 L. T. 735; 39 T. L. BR. 
201; 67 Sol. Jo. 297. 


Add. Annotation :—Refd. Re Olarke, Bracey 
v. noe National Lifeboat Institution, [1923] 
2 Ch. 407. 


‘*To such charities or to such religious 
bodies ’’—As trustees In their discretion shall 
think fit—Valid.]--He TomKInson, M‘CrEA 
& Beit v. A.-G. oy tHe Duony oF LaAn- 
CASTER (1929), 74 Sol. Jo. 77. 


Add. Annotations: —-Consd. Re Tetley, 
National Provincial & Union Bank of Eng- 
land v. Tetley, {1923} 1 Ch. 258. Distd. 
I. R. Comrs. v. Roberts Marine Mansions 
Trustees (1927), 48 T. L. R 270. Consd. 
General Medical Council v. I. R. Comrs., 
English Branch Council of General Medical 
Council v. Same (1928), 97 L. J. K. B. 5783 
Re Grove-Grady, Plowden v. Lawrence, [1929] 
1 Ch. 557 ; Re Smith, Public Trustee v. Smith, 
[1931] 2 Ch. 364. Refd. Ite Olarke, Bracey v. 
Royal National Lifeboat Institution, [1923] 
2 Ch. 407; Re Davis, Thomas v. Davis, 
[1923] 1 Ch. 225; A.-G. ». National Pro- 
vincial Bank, [1924] A. ©. 262; Verge v. 
Somerville, [1924] A. 0. 496; 1. R. Comrs. 
v. Yorkshire Agricultural Soc., [1928] 1 K. B. 
611; Midland Counties Institution of Engi- 
neers v. I. R. Comrs. (1928), 14 Tax Cas. 285; 
Keren sre caw Le Jisroel, Ltd. v. I. R. 
Comrs. (1981), 47 T. L. R. 461; Master 
Mariners, Honourable Co. of v. [. R. Comrs. 
(1932), 17 Tax Cas. 298; Peterborough 
Royal Foxhound Show Society v. I. R. 
Comrs., (1936] 1 All E. R. 813. 


Add. Annotation :—Refd. Verge v. Somerville, 
[1924] A. O. 496. 











estate on trust, to invest the same & 
pay the net annual income to named 
children & another named person for 
life equally, or to the survivors, & 
upon the death of the survivor to hold 
his residuary estate upon trust ‘ for 
such charitable, relfgious, philanthropic, 
educational or scientific institution or 
institutions absolutely ”’ as his trustee 
should select ...:~-Held: the gift 
was void for uncertainty.— Re WHITE, 


.}—Re 
R. 


DGAR, ETO. v. CASSELIA, [1922] S. C. 
° as thropic, educational, or scientific’— | ExkcouTOR TRUSTEE & AGENOY Oo. 
596; 59 Bo. L. R. 304.—SOOT, 4 estator directed his Crastes or SourH AUSTRALIA, LTD. v, A.-G., 
ei, ——,]—By the law of Scotlanda |! to hold the surplus of his residuary | [1933] 8. A. 8. R. 129.--AUS. 
3.8. 69 17 


Cases 785—760a. 


785. Add. Annotations :—As to (1)'Refd. Re Tetley, 


735a. ‘* Charities & institutions ’’—‘* As executors 


789. 


740a. ‘‘ Charitable purposes ’’ directed by testator 


- 740b. ‘* Patriotic purposes or charitable Institutions 


National Provincial & Union Bank of Eng- 
land v. Tetley, [1923] I Ch. 258 ; Re Ashton, 
Westminster Bank v. Farley, [1938] Ch. 482. 
As to (2) Consd. fle Bain, Public Trustee v. 
Ross (1929), 45 T. L. R. 617. 


in their absolute discretion think fit ’’—Void.] 
—Re CLARKE, BRAcEY v. RovaL NaTIoNaL 
LIFEBOAT INSTITUTION, No. 47a, ante. 

Add. Annotations :—Consd. Caldwell v. Cald- 
well (1921), 91 L. J. P. C. 95; A.-G. »v. 
National Provincial Bank, [1924] A. OC. 262; 
Re Gwyon, Public Trustee ». A.-G. (1929), 
46 T. lL. R. 96; Re Smith, Public Trustee v. 
Smith, [1932] 1 Ch. 153; Re Ogden, Brydon 
v. Samuel, [1983] Ch. 678; Re Spence’s 
Kstate, Barclays Bank, Ltd. v. Stockton-on- 
Tees Corpn., [1937] 3 All IE. R. 684. Refd. 
Re Davis, Thomas v. Davis, [1923] 1 Ch. 225 ; 
Re Stratton, Sratton v. A.-G., [1930] 2 Ch. 
151; Jte Wadden, Public Trustee v. More, 
[1982] 1 Ch. 188. 


or for such objects as executor selects—Void.] 


~ —Hve CHAPMAN, Hays v. A.-G., No. 142da, | 


post. 


or objects ’’—-At discretion of trustees—Void.] 
—(1) Testator by his will directed his trustees 
to apply one-fifth of his residuary estate 
‘*for such patriotic »ufposes or objects & 
such charitable institution or institutions or 
charitable object or objects in the British 
Empire ”’ as they in their absolute discretion 
shold select :—Held: the words of the gift 
must be read disjunctively, ‘ patriotic pur- 
poses ’’ were not necessarily charitable, & the 
gift was void for uncertainty. 

(2) The general rule is clear that if you are 
making a will you must declare your wishes, 
& not leave it in wide & uncertain terms to 
some one else to make a willfor you. Special 
treatment is meted out to a gift for charitable 
purposes, & in that case the cts. have recog- 
nised that it is open to a testator who declares 
a charitable purpose to leave it to his trustees 
to select the particular charities for whose 
benefit his fund is to be applied. But that 
does not apply to cases not coming within the 
description of charity (VISCOUNT CAVE, C.).— 
A.-G. v. NATIONAL ProvinoraL & UNION 
BANK OF ENGLAND, [1924] A. C. 262; 40 
T. L. R. 1913; 68 Sol. Jo. 235; sub nom. Re 
TETLEY, A.-G. v. NATIONAL PROVINCIAL & 
UNION BANK OF ENGLAND, 93 L. J. Ch. 231; 
131 L. T. 84, H. L.; affg. 8S. C. sub nom. Re 
TETLEY, NATIONAL PROVINCIAL & UNION 
BANK OF ENGLAND, LTD. v. TETLEY, [1923] 
1 Ch. 258, C. A. 


Annotations As to (1) Consd. Re Grove-Grady, Plowden v. 


Lawrence, {1929} 1 Ch. 557. Expld. te Smith, Publio Trustee 


vw, 


Trust v. I. R. Comrs. (1933), 49 T. L. R, 220. 


wv. 


e 
General 
Co 


. J. K. B. 578 
Soo., (1928) 1 K 
Ltd. v. I. 
ior 


Smith, [1932] 1 Ch. 153. Consd. Bonar Law Memorial 
Se ae a 496: I. R. - v. 
ansions Trustees (1937), 43 T. L. R. 270; 
Medical count Vv, 1! R. Gore. English Branch 
of General Medioal Counc!l v. Same (1928), 97 
78; I. R. Comrs. v. Yorkshire Agricultural 

| . B. 611; Keren Kayemeth J , 
R, Comrs. (1931), 47 T. L. R. 308 ; Peterborough 
pe aeane Show Society v. I. R. Comrs., 11936] 


an 


748. Add. Citation :—91 L. da P. 0. 95. 


148. Add. Annotation :—As to (1) Consd. Chester- 


mah v. Federal Taxation 


. ~ (I ; 
tT. L. BR. 121. sa id Mies 


70 


751a. ‘‘ Objects of charity or any other 


A 
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749, Add. Annotation :—Refd. Re Smith, Public 


Trustee v. Smith, [1982] 1 Oh. 153. 


751. Add. Annotation :-—Retd. Re Tetley, National 


Provincial & Union Bank of England v. 
Tetley, [1928] 1 Ch. 258. 

ublic 
objects °°—“* In parish of F.’’—Valid.]—By 
her will made in 1889 testatrix bequeathed 
all her residuary estate to trustees upon 
trust to apply such parts thereof as were 
applicable by law for charitable legacies, in 
such manner as her trustees should, in their 
absolute discretion, think fit, ‘‘for the 
benefit of the schools, & charitable institu- 
tions, & poor, & other objects of charity, or 
any other public objects in the tape? of F.”’: 
—Held: it was a good charitable gift of the 
whole residuary estate, & was not to be read 
disjunctively.— Re BENNETT, GIBSON v. A.-G., 
[1920] 1 Ch. 305; 89 L. J. Ch. 269; 122 
L. T. 578; 84 J. P. 78; 64 Sol. Jo. 291. 


Annotation :-—Retd. Re Tetley, National Provincial & Union 


Bank of England vo. Tetley, [1923] 1 Oh. 258. 


154. Add. Annotations :—Refd. Adamson v. Mel- 


bourne & Metropolitan Board of Works, 
[1929] A. C. 142; Re Grove-Grady, Plowden 
v. Lawrence, [1929] 1 Ch. 557. 


755a. ‘* Hospital or other charitable or benevolent 


institution ’’—Valid.]}—By his will, made in 
1917, testator gave his residuary estate to 
trustees upon trust to apply the same & the 
income thereof in providing or endowing, or 
assisting in providing or endowing, any 
hospital wards, beds, or cote, or other like 
or similar objects, as his trustees should in 
their absolute discretion think fit, in memory 
of his late wife, ‘‘ for, at, or in connection 
with, any hospital or convalescent home or 
other charitable or benevolent institution ”’ ; 
& testator expressed the wish, but not so as 
to impose any legal obligation on his trustees, 
that such hospital or other charitable or 
benevolent institution should be in, or con- 
nected with, the parish of St. Marylebone, 
London, or at, or in connection with, the town 
of Kilmarnock :—Held: the word ‘“ hos- 
pital’ where it was first used in the will 
was used in an adjectival sense, & applied 
to the following words ‘ wards, beds. or 
cots ’’’?; the primary intention of testator was 
to provide or endow the same, & the places 
where they could be provided .or endowed 
must be hospitals or convalescent homes or 
other charitable institutions, & the words 
‘benevolent institution’’ must be con- 
strued as ejusdem generis, with ‘ hospital ”’ ; 
& therefore the bequest constituted a good 
& valid charitable gift.—Re LupLow, BENOE- 
JONES v. A.-G. (1928), 93 L. J. Ch. 80, O. A. 


7163. Add. Annotation :—Folld. Re Porter, Porter 


v. Porter, [1925] Ch. 746. 


765. Add. Annotation :—As to (2) Consd. Re Porter, 


Porter v. Porter, ([1925] Ch. 746. 


769. Add. Annotation :—Consd. Re Porter, Porter 


v. Porter, [1925] Ch. 746. 


769a. Invalid gift for maintenance of family 


graves—Surplus to rector of B.—Void for 
uncertainty.|—FOWLER v. FOWLER (1864), 
83 Beav. 616; 33 L. J. Ch. 674; 10 L. T. 


682; 28 J. P. 707; 10 Jur. N. S. 648; 12 
W. R, 972; 65 E.R. 507. 
nnotations 877), 5 Ch. D. 735 


:—Distd. Re Williams (1 ; 
Refd. Hoare v. Osborne (1866), 30 J. P. 309; Re Rigley’s 
Peaparor da basa 36 L. J. Ch. 147; Choa Choon Neoh v. 
Bpo odde (1869), Wood’s Oriental Cases, App. I. 


7169b. Gift for maintenance & upkeep of masonic 


770. 


771. 


772. 
776. 


786. 


794, 


785. 


temple—-Residue to masonic charities——_Whole 
gift void.}—By a codicil to his will testator 
directed his exors., on the death of his wife, 
to pay from his estate to the trustees of a 
masonic temple, erected by him to the memory 
of his son, £10,000, to be invested & the 
interest applied by the trustees, in their full 
& sole discretion, to the maintenance & up- 
keep of the masonic temple, & the balance, 
if any, to be applied in favour of any masonic 
charities which the trustees might select, 
The masonic temple was to be used for masonic 
ceremonies, & smaller rooms for lodge 
meetings, business & meetings of a social 
but not political character. Upon a summons 
to ascertain whether the legacy was valid or 
not :—Held: (1) the decisions in the “ tomb 
cases’’ were inapplicable; (2) the whole 
income of the fund being charged with a 
trust, at the discretion of the trustees, for a 
primary object which was invalid, the ct. was 
not entitled to control this discretion, & 
institute an inquiry at chambers as to the 
amount of income necessary to be applied for 
maintenance & upkeep of the temple, so that 
the gift of the bai:unce would be valid; (3) as 
the primary gift \as not sufficiently defined, 
the whole legacy was void for uncertainty.— 
He PorrrrR, PorRTER v. PORTER, [1925] Ch. 
746; 95 L. J. Ch. 46; 133 L. T. 813. 


Add. Annotation :—Consd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 153. 


Add. Annotations :—Consd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re King, Kerr v. Bradley, 
[1923] 1 Ch. 243. 


Add. Annotation :—Refd. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 
Add. Annotation :—Folld. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 


Add. Annotations :—Consd. fe Clarke, Bracey 
v. Royal National Lifeboat Institution, [1928] 
2 Ch. 407. Refd. Re King, Kerr v. Bradley, 
[1923] 1 Ch. 243. 

Add. Annotations :—Apld. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Oh. 407. Refd. Re Davis, Thomas v. Davis, 
[1923] 1 Ch. 225. 


Add. Annotations :—-Apld. Re Clarke, Bracey 


810. 
816. 


817. 


823a. 


832. 


836. 
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Vol. VIII.—Charities. Cases 769b—836. 


v. Royal National Lifeboat Institution, [10238] 
2 Oh. 407. Refd. Re Davis, Thomas v. Davis, 
(1923} 1 Oh. 235. 

For ‘‘ appointment ”’ read ‘‘ apportionment.’’ 


Add. Annotation :—Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 


Add. Annotation :—Cousd. Re Bain, Public 
Trustee v. Ross (1929), 45 T. L. R. 617. 


Description not confined to charitable 
purposes — Description having particular 
meaning in religious denomination to which 
testator belonged.j—In construing gifts of 
recent date, evidence is not admissible to show 
that words having a clear ordinary meaning 
were used in a special narrower sense. 

Testator, a member of tho ‘‘ Brethren,’’ or 
“Plymouth Brethren,” by his will left all his 
property, subject to a life interest, to his 
widow, to be divided into two equal parts, 
one for his sons, & the other for his trustees 
“to distribute between the various good 
works which I & my wife have been in the 
habit of assisting. ...’’ After the widow’s 
death this summons was taken out to deter- 
mine whether that direction created a good 
charitable trust. Alfidavits were tendered 
to the effect that among the ‘‘ Brethren ”’ 
‘“ good works ’’ was @ phrase in common use 
to indicate works distinctly religious, ie. 
Christian, & suggesting that testator had 
used it in that sense :---Held: there was no 
evidence of the significance with which the 
testator had used the words, & the statement 
as to their use among the ‘'' Brethren ”’ was 
not evidence of constant ure in such a sense 
as would exclude non-religious charitable 
objects.— Re How, How v. How, [1930] 1 Ch. 
66; 99L. J. Ch. 1; 142 L. 'T. 86. 
Add. Annotations :—-As to (1) Apprvd. Black- 
well ». Blackwell, [1929] A. C. 318. As to 
(3) Refd. Re Keen, Kvershed v. Griffiths, 
[1937] Ch. 236. 
Add. Annotations :—-Distd. ite How, How v. 
Ifow, [1930] 1 Ch. 66. Refd. Tsang Chuen v. 
Li Po Kwai, [1932] A. C. 715. 

B. Names of Charities omitied or left blank 
(Vol. VIII., p. 305). 

For ‘‘ See Nos. 1419 ut seq., post,” read “‘ See, 
also, Nos. 1419 et seqg., post,’ & add as 
follows :— 





ALEXANDER’SR WILL (1885), 7 Nfid. 


R. 42.—NFLD. 
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B (b). 


770i. Gift of residue or surplus for 
charitable purposes — Valid.) — Testa- 
trix gave the residue of her estate upon 
trust for conversion & directed the 
same to be expended upon the erection 
in @& certain cemetery of a monument 
(with minute directions as to its nature 
& surroundings) to the memory of her 
deceased son, & the sum of £50 to be 
paid to the proper 
petual oare of t 
certain other directions the will con- 
tinued, “‘I direct that any money left 
unexpended after the erection & com- 
pistion of the said monument to be 
paid to the treasurer of the Children’s 
Hospital, Camperdown .. .” :—-Held: 
the special in the class of cases 
known ag the ‘“‘ tomb cases" applied, 
&, therefore, the primary gifte for the 
erection of the monument & 
poevuss aor’ of the ground hav 

ed, the whole of the residuary fun 
was applicable to deft. charity. 


erson for the per- 
e ground. After 


POOLEY v. RoyaL ALEXANDRA Hos- 
PITAL FOR CHILDREN ae?) 32 8. R. 
N. S. 49 N. 8. W. W.N. 156. 


W. 459 
AUS. 


824 1, Admitted—Description apply. ** 
‘tng indifferently to more than one charity 
—‘ Old People's 


Home ”’*—Old Folks 
Home or Matson des Vee 
SMITH (1912), 22 W. L. R. 630; 3 
W. W. R. 399; 22 Man. In. R. 758; 
8 D. L. R. 93.—CAN. 


824 li. —— Gift to *' St. James’ 
Presbyterian Church, $375 whitch I owe 
ti"—-Two St. James’ Churches—Evt- 
dence of debt.)—-Fee MCLAURIN LEGACY 
(1911), 9 B. L. R. 326.—CAN. 


PART IIl. SECT. 4, SUB-SECT. 2.—C. 


830 if. -}+—Where testator 
made a bequest to a society, & it was 
found no society exactly corresponding 
to the designation given by ‘testator 
was known :—Held: if the society 
is misdescribed, the ct. will if possible, 
discover from surrounding rcum- 
stances, what society was intended. 
The ct. will admit extrinsic evidence to 
determine what teetator’s words ex- 
press. Hvidence to show that testator 
subscribed to a particular gas? Mak 
be admitted, to show what was his 
mind when he made the bequest.—Re 


7) 











PART III. SECT. 4, SUB-SECT. 3.—A. 
sa. Public institutions in Scotland— 
Void.}—Testator directed his trustees, 
upon the expiry of a life-rent of the 
residue of his ostate, “to pay appro- 
priate & distribute the free residue & 
remainder of my said estate & effects at 
such times & in such Proporions aa a 
trustees may think fit to & among suc 
poor persons in kK. or such charitable, 
educational], or benevolent societies or 
ublic institutions in Scotland aa my 
rustoes shall select "’:—Held: the 
words ‘* public institutiona in Scot- 
land *’ were to be read as indicative 
of a separate class; they were too 
indefinite to receive effect ; & the whole 
bequest was void from uncertainty.— 
ReID’s TRUSTEES v. CATTANACH’S 
TRUSTEES, [1929] 8. C. 727.—8COT. 
ab. “ Any worthy cause —--Void.}— 
A clause of a reads as follows: 
‘‘the balance of my estate J leave 
entirely in the hands of my exor. to 
aid & help any worthy cause or eae 
as he 8 k pi ea: the vill 
did not create a valid charitable truat 


Cases 841a—875. 


841a. Gift to *‘ two institutions, one for sailors, the 


other for soldiers, which I hope to be able to 
name myself, if not, then by my executors ’’— 
Valid.|—Testatrix, ‘who died in 1919, left her 
foreign property to ‘‘ two institutions, one 
for sailors, the other for soldiers, which I 
hope to be able to name myself, if not, then 
by my exors.”’ :—Held: the gift ought to be 
construed, not as a gift to two institutions 
whieh might or might not be charitable, but 
a gift to two charitable institutions of the 
kind specified, & therefore was not too vague 
but was a good charitable gift—Re Smru, 
BLYTH v. re -G. (1920), 36 T. L. R. 416, 0. A. 


841b. Gift to any Institution In Sussex assisting 


84ic. ** Institutions 


PLANTA v. GRRENeETELDS, (1981) 1 
W. RR. 401 . 189 

OG. R. 439. —OAN. 

sd. * Pious acta ’’—Void.J—In con- 
struing a will which, after providin 
for certain pecuniary logacies, directe 
that the balance income be 
‘pious acts *’ according to 
cretion 


Ww. 
B. 


crippled ex-service men.]—Testator  be- 
queathed his residuary estate to any institu- 
tion formed in Sussex for the Purpose of 
housing, aiding & assisting crippled ex-service 
men or, if no such institution, directed the 
formation of such an institution :—Held: 
a home which provided lodgings for crippled 
ex-soldiers & sailors belonging to the dis- 
trict who had for the time being nowhere 
else to go, satisfied the conditions of the 
_will, & a scheme for the administration of 
“the fund was directed.—Re BLOoMPIEED, 
PuBLICc TRUSTEE v. KOHLBECK (1933), TT 
Sol. Jo. 539. 

established for benevolent 
purposes ’’—-Vold.]—A testatrix domiciled 
in New Zealand, bequeathed to the trustee & 
exor. of her will (rez). co.) her residuary 
estate, ‘‘ to apply the same in making other 
bequests towards institutions, societies or 
objects established in or about Auckland 
aforesaid for charitable, benevolent, educa- 


divided : 
Home: 
on am 


2D 


ent on 
e dis- 
of the trustees :—Held: be- 


Minda 
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tional or religious p ” within the 
absolute discretion dt the trustee :—RHeld : 

the gift failed for uncertainty, as a gift for 
“benevolent purposes”? is not a good 
charitable gift.—A.-G. FOR NEw ZEALAND v. 
NEw ZEALAND INSURANCE Co., Lrp., [1936] 
ee sa 888; 53 T. L. R. 37 3 80 Sol. Jo. 

r 


848a. ——— Poor of parish where testator burled— 


856. 


poor of the 


Direction as to place of burial—-Subsequent 
parol direction as to different place.|—Testa- 
trix, by her will, directed that her remains 
should be deposited in the church nearest 
which she might chance to die; & in a sub- 
sequent part of the will gave a ‘legacy to the 
arish where her remains were 
deposited. er executrix, in pursuance of 
parol directions given subsequent to the date 
of the will, buried her in the neighbouring 
parish of W. :—Held: nevertheless, the poor 
of the parish of B., where testatrix died, were 
entitled to the legacy.—SALTER v. FAREY 
(1843), 12 L. J. Ch. 411; 11L. T. O. S. 76; 
7 Jur. 831. 


Add. Annotation :—Refd. Re Lucas, Rhys 
v. A.-G., [1922] 2 Ch. 52. 


864a. Gift to German Reich—For benefit of dis- 


865. 
869. 


abled German soldiers—Valid.}—He RoBIN- 
SON, BESANT v. GERMAN REICH, No. 23c, ante. 
Add. Citation :—3 Leon. 18. 

Add. Annotation :~—-Refd. Re Forshaw, Wal- 
lace v. Middlesex Hospital (1984), 51 T. L. R. 
97. 


875. Bagi :—For “2 W. R. 154°" read “ 21 


‘halanoe: of my estate shall. be saanlly | 
Salvation 
Home for Teurabled: Fuller- 
South Australian Protestant 
caer Ma : Home.’’ 
beh one institution in South Australia 
whose rules provided for the care of 
orphans of a particular denomination ; 
there were also other institutions whose 


W. R. 154." a 


v. . STEELE, [1926] 8. A. 8S. R. 218.— 
Rescue AUS. 

lili, —— ~———- Home Mission Ezx- 
tension Fund—Home Mission & For- 
ward Movement entitled.)—Testatrix 
after making certain poanedis paige 
that ‘‘ the residue is to be d to the 
Home Mission Extension Fund of the 
Cong. Church & the other to the 


There 


Naa void for uncertainty. —SATKARHI 
HATTACHARYA Uv. HAZARILAL KHANNA 
(1980), I. L. R. 58 Cale. 1025.—IND. 
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sw. Advancement of art, acience or 
itterature.}—A testator directed his 
trustees to hold the residue of his estate 
for behoof of hie aister in lifcrent, with 
power to encroach on the capital, & on 
her death to make certain paymenta. 
He further Deiat **& if there ie 
still any residue left my trustees shall 
apply it in whatever manner to them 
May seem most suitable for the 
advancement of art, science, or Htera- 
ture in the burgh of C.”:—Hel7: the 
bequest was void from uncertain fee — 
HARPER'S TRUSTEES v. Jaconn, (1929) 
8S. C. 345.—-SCOT. 
sx. Giff to “ misstons, Corean & Home” 
—Testator contributor to Presbyterian 
missions.}--Where a legacy was to 
**the missions, Corean & Home,” & 
‘ tastatrix had been in the habit of con- 
tributing to the Home & Corean Mission 
Fund ih connection with the Presby- 
terian @hurch In Canada :—Held;: the 
Pt Sah in question should go to the 
latter fund.-— HENDERSON ESTATE 
pee 14 BE. L. R. 401.—OAN. 


- Gift to the blind.}—A b bake 

sa ute, b Wied Bide 5 ged avin e00 

©C 

v nae 1929 ae L. ae ds3: 
‘ ee (h 3000 


gifte testator mre that 


1989} 


certain 
a¢ the 


Paid enabled them to receive not only 

hans but other cbildren whose con- 
di ion needed relief. All these insti- 
tutions, including the first-named, as 
: practice received children other than 

hans :—Held: whether an_ insti- 
tu jon was or was not an SR gar 
was a question of fact, both t 
rules & practice of the aitaticn were 
to be considered. An orphanage is 
an institution where the main or 
Re Fe purpose which it is actually 

provide & care for 

sephavied * itares The orphanages 
took one-fourth of the residue of the 
estate, to be divided Say eg 
them.—Re Dopson, [ A. 
387.—AUS. 


se. Right of executors to come to 
arrangement with charity.}—Gift to 
Picton Academy, Picton, in aid of poor 
& dese young men & women 
getting an education. Picton Academy 
was one of thé public schools of Picton : 
—Held: neither the trustees of the 
Picton Academy Educational Founda- 
tion, nor the Board of School Comrs. 
for town of Picton were entitled, but 
the exors. were entitled to make an 

iachay poe with the trustees of the 
Picton Academy Educational Founda- 
tion.—Re Loaort'’s WILL (1934), 8 
M. P. R. 298.—CAN. 


ere Il. ener: he SUB-SECT. 8.—D. 
—— ndustrial School for | 
Blind, B, B. Place *— Royal cma 
or Aig 8 rhea nm B. Place 
entilied.}—Re Vosz, PUBLIC TRUSTER 
72 


London Missionary Society to be kept 
at interest.” The Congregational 
Union had no fund known under the 
above name; there was a fund known 
as the Home Mission & Forward 
Movement Board :—Held:  testatrix 
intended to indicate a certain purposo 
by the use of the words Home 


ission Extension” & a gift was 
expressed to the Co tional Union 
& Home Mission for Home Mission 


purposes.— Re TURNER, ELDER’S TRUS- 
TER & KXECUTOR CO., LTD. v. MORIALTA 
PROTESTANT CHILDREN’ 8s Homes In- 
CORPORATED, [1930] S. A. S. R. 223.— 


AUS 

1 tii. —— “* Home for Fallen 
Girls ’’—‘‘ Church Home for Gir 
entitled.)—-On new evidence adduced 
on & further hearing of the application 
the Hh tee hea of which is repores 
{1936} 3 Ww. 620, it appeare 
that betatore bequest to the Nome 
for Fallen Girls’? was a case of mis- 
description or error the name & 
that the ‘‘Church Home for Girls ”’ 
was intended. There was no such 
institution as the first named :—Held : 
the Church Home for Girls was entitled 
to the bequest. ae Grm.roy ESsSTaTe 
os 2), ss) 1 . W. R. 356; 2 


sig otto es 





x sa Kft 0 Bo ar 
& a Ma Re 


R PREVENTION 
To ANIMALS (Inc.), {1928} 
N. Z. LF i. 1 148 —N.Z. 


89148. 


901a. 
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876a. ——— ——- ——— London General Hospital Fund 


—King Edward’s Hospital Fund for London 
or London Hospital—Former entitled.]|—Re 
BoRINGER, MEARA v. KING Epwarn’s Hos- 
PITAL FUND FOR LONDON (1931), 48 T. L. R. 14. 


g84a. ——— -——— ‘‘ Chelsea Hospital ’’—Royal 


Hospital, Chelsea.J—'The ct. held that a 
testamentary gift to ‘‘ the Chelsea Hospital ”’ 
went to the Royal Hospital, Chelsea, & not 
to any other hospital having ‘‘ Chelsea’’ as 
art of its name.—Re DE Jona, PusBLic 
USTEE v. GOLDSMID (1929), 46 T. L. RK. 
703; 78 Sol. Jo. 850. 


Gift to ‘‘ Soldiers’ Crippled Homes *’— 
Three claimants—Legacy divided.]—Testa- 
trix by her will bequeathed part of her estate 
to ‘‘ Soldiers’ Crippled Homes.’’ In response 
to advertisements three institutions put in 
claims :—Held: as there was nothing to 
show that testatrix knew about these insti- 
tutions, the fairest course would be to divide 
the bequest equally between the three.— 
Re HUSBAND, NEAVE v. BARNARDO’s HomMEs 
NATIONAL INCORPORATED ASSOCN. (1923), 
58 L. Jo. 600. 





94a. —— ‘‘Diocesar. Curates’ Aid Soclety ’— 


Testator resident in Oxford—Oxford Diocesan 
Spiritual Help Society entitled.|— Ie JonuNson, 
GOODRICH v. OGLE (1893), 9 T. L. R. 277. 


Gift to three bishops for poor of dioceses 
—One bishop a suffragan.]—Re SmitnH, 
TREVOR v. GOODHALL (1934), 51 T. L. R. 
108; 78 Sol. Jo. 839. 


** Southwark Diocesan Society ’’ 
—Southwark Diocesan & South London 
Fund.}—Re Watt, Hicks v. Hin, [1932] 2 
Ch. 243, n.; 101 L. J. Ch. 417, n.3; 19% 5. T. 
§28, n., C. A. 











898. Add. Annotation :—As to (1) Consd. Re Watt, 


Hicks v. Hill, [19382] 2 Ch. 243, n. 

** United Methodists ’’—-Gift over on 
union with other religious body—Effect of 
Methodist Church Union Act, 1929 (c. lix), 
s. 18.J—By sect. 18 of Methodist Church 
Union Act, 1929 (c. lix) (an Act to authorise 





become something so different from tho 
congregation for whose benefit the 


Vol. VII.— Charities. Cases 876a—90la. 


the union of the Wesleyan Methodist, Primi- 
tive, & United Methodist Churches): ‘ All 
personal or movable property (other than 
chattels real . . .) at the date of union... 
held in trust for or on behalf of... the 
United Methodist Church... or for the 
purposes of any ... charity subsidiary or 
ancillary to [the United Methodist Church] 
shall as from that date be deemed to... 
be held in trust for . . . the purposes of the 
Methodist Church or the... charity sub- 
sidiary or ancillary to the Methodist Church 
nevertheless in other respects upon the same 
trusts ...as those upon... which the 
same were previously held so far as circum- 
stances will permit.”’ 

Testator directed that after his wife’s 
death a sum of money should be held upon 
trust to invest & to apply the income in 
augmenting the salaries of the ministers of 
the United Methodists’ chapel at Batley : 
with a proviso that ‘“‘ in case the said chapel 
& property connected therewith shall, in the 
opinion & absolute discretion of the trustees 
or trustee for the time being of my will, at 
any time cease to be used for the preaching 
& teaching the doctrine of the said United 
Methodists, or for any other reason... 
shall cease to exist for the said purpose, or 
the said United Methodists at Batley shal] 
become merged in or united with some other 
religious body, then the said sum . . . shall 
be held upon trust for such of my nephews 
& nieces . .. as shall be living at my death 
in equal shares.’”’ About four years after 
testator’s wife’s death, the Wesleyan Metho- 
dist, Primitive Methodist, & United Methodist 
Churches became merged & united in accord- 
ance with the Methodist Church Union Act, 
1929 (c. lix):—Held: (1) the trust created 
by testator’s will was for a particular kind of 
charity & the will showed no general charitable 
intent ; (2) the proviso was void for perpetuity 
& therefore did not affect the trust ; (3) the 
Act enlarged the trust, which, under sect. 18, 
continued as a trust ‘‘ subsidiary or ancillary 
to ’’ the purposes of the Methodist Church & 


the giftes.—- UNITED CHURCH OF CANADA 
v. PRESBYTERIAN CHURCH IN CANADA, 


898 il. -——-Ciftto Presbyterian Church 
—kEntry into eae dd as é PATRIQUIN 
(N.S.), (1928] 2D. L. R.7913 on appeal, 
{1929} 2D. L. R. 197; 60 N.S. R. 343. 
—CAN. 


$98 iti. —— ——., }—Testatrix 
bequeathed to “‘ & infirm ministers 
& widows of the Presbyterian Churcb.”’ 
There was no fund in connection with 
the church known as a fund for aged & 
infirm ministers & widows. By the 
United Church of Canada Act, the 
Presbyterian Church in Canada became 
pete of the United Church of Canada, 
ut after this union, a Presbyterian 
Church continued to exist that did not 
form part of the United Church. 
Testatrix was opposed to the union :— 
Held: the bequest was not made either 
to the United Church nor to the con- 
tinuing Presbyterian Church; the 
exors. should have possession & control 
of the corpus & pay the income annually 
to infirm ministers of the con- 
tin Presb n Church & their 


yteria 
widows.— Re Loca (1927), 53 N. B. R. 
395.—CAN. 








$98 iv. ——— ————-, }—- W EATHER - 
BY v. WEATHERBY (1927), 53 N. B. R. 
403.—CAN. . 


898 v. }—Held: the 
congregation could not take bequests ; 


becoming a congregation of the 
Unite Church of Canada at T., it had 





_epeees | Se 
. 


bequests were made, that it did not now 
come within the description in the will ; 
the present congregation was not 
the same entity as the congregation 
which P. contemplated as ber henc- 
ficiary. As to the bequest to ‘the 
Trustees of the T. Presbyterian 
Churecb,”? It was to a corpn. which, 
even if {t continucd to exist, was not 
now one for carrying into effect the 
testatrix’ object, & tho same principle 
applied as in the case of the other 
bequest.—MCLELLAN wv. FRASER & 
FRASER v. MCLELLAN, [1930] S.C. R. 
844; 3 D. L. R. 241; a6. (1929) 
2D. L. R. 197; 60 N. 8S. R. 343; 
varg., {1928] 2 D. L. R. 791.--CAN. 

will, made in 1921, G. gave a sum to 
“the Home Mission Fund of the 
Presbyterian Church tn Canada ’’ & a 
sum to “ the Fore Mission Fund of 
the Presbyterian Church in Canada.” 
When she made her will she was a 
member of a co ation of the 
Presbyterian Churc Canada, at 
Hopewell, Nova Scotia. That con- 
gregation entered the United Church 
of Canada in 1925, when United Church 
of Candida Act (Dom., 1924, c. 100) 
came into force. G. remuined a 
member of the co tion until her 
death in 1919 :—. : the United 
Church of Canada was not entitled to 
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[1934] 8. C. R. 708; [1936] 1D. L. R. 
1; affy. 8. C. sub nom. Re GRay, 
(1933) 2 D. L. R. 400; 6M. P. R. 465. 
—CAN. 


898 vii. ———— + -—-,J—~In tho case 
of begucsts to the Home & Foreign 
Mission Boards of the Presbyterian 
Church in Canada:—Held: these 
objects did not cease to exist on the 
creation of the United Church of 
Canada, which was accordingly en- 
titled to the bequests.——Ive STEPHENS, 
ANDERSON wv. UNITED COHUKOH OF 
CaNADA (1933), 6 M. P. RR. 305.-—-CAN. 

898 viii. Gift to porary 
Church—Entry into Unton.)---UNITED 
CHUKCH v. MurRpSHY, [1931] 1 D. L. R. 
452.---CAN. 








998 ix. .J——Testator 
devised his residuary estate to a 
Congregational] Church, or if {t should 
cease to exist, then over :—/ffeld ; the 
church ceased to exist within the 
meaning of the devise on becoming 
part of the United Church of Canada.— 
Re Keuiry, (1933) 4 D. L. R. 416; 
affd., [1934] 3 D. L. KR. 379.—CAN, 

898 x. —— Gifi lo Methodist Church— 
Entry into Union.j—-Le to Metho- 
dist Church beld to fail because the 
Union was in force before the time of 
vesting.—Ke THORNE, [1935] 4 D. L. R. 
778.—CAN. 











was a charity to augment the salaries of 
ministers of the chapel.—Re TALBOT, JUBB v. 
SHEARD, [1933] Oh. 895; 102 L. J. Ch. 362 ; 149 
L. T. 401; 49 T. L. R. 462 ; 717 Sol. Jo. 388. 


906. Add. Annotation :—Distd. Re Patten, West- 
minster Bank v. Carlyon, [1929] 2 Ch. 276. 


908. Add. Annotations :—As to (1) Consd. He 
Forshaw, Wallace v. Middlesex Hospital 
(1934), 50 T. L. R. 473; Re Harwood, Cole- 
man v. Innes, [1936] Ch. 285. Generally, 
Refd. Ie Monk, Giffen v. Wedd, [1927] 2 Ch. 
197. 


910a. ‘‘ Lord Milner’s Homes for Mentally Dis- 
abled Soldiers °’—-Ex-Service Welfare Society 
entitled.]—-te Gurpon, REYNOLDS v. Ex- 
SERVICHS WELFARE SociETy (1936), 80 Sol. 
Jo. 288. 


912a. ———- ——- -—-—- ——.}_-Testatrix by her 
will dated Sept. 22, 1924, directed her exors. 
to sell the residue of her property & to p .) 
the proceeds to the Margate Cottage Hospita 
At the time she made her will there was a 
hospital of that name, an unincorporated 
body, to the funds of which testatrix was 
a subscriber. About the year 1926, a find 
was opened for the purpose of purchasing 
a new site & building a larger hospital, to 
which testatrix was also a contributor. At 
the time of testatrix’s death on Oct. 19, 
1930, the work formerly carried on at the 
Margate Cottage Fo ae ahaa including the 
medical & nursing staff & the patients, had 
been transferred to & was carried on at the 
new hospital, called the ‘‘ Margate & District 
General Hospital,’”? which had been opened 
on July 3, 1930. The invested funds held 
by trustees for the Margate Cottage Hospital 
& the income thereof were dealt with by 
the same trustees for the purposes of the 
new hospital :—Held: the real intention of 
testatrix was to add the proceeds of sale of 
her residuary estate to the funds dedicated 
to the purposes of the Margate Cottage 
Hospital, &, accordingly, there was a valid 
charitable bequest of those moneys to which 
the next of kin of testatrix had no title. 

Qu.: whether the Margate & District 
General Hospital was in any & what sense 
identical with the Margate Cottage Hospital, 
& whether the purposes of the Margate & 
District General Hospital to which those who 
administered the nds of the Margate 
Cottage Hospital had devoted them were in 
@ true sense the purposes of the Margate 
Cottage Hospital—mRe WITHALL, WITHALL 
v. COBB, [1932] 2 Ch. 286; 101 L. J. Ch. 
414; 147 L. T. 526. 


Add. Annotation :—Refd. Re Withall, Wit- 
hall v. Cobb, [1932] 2 Ch. 236. 


922. 


PART III. SECT. 4, SUB-SECT. 3.—G. 


ez. Bequest to “ Protestant Orphan 
Girls’ Home "-—B st taken by ‘‘ Pro- 


roceeded as follows: 
ewish mission $1,000 to that churoh 
which is sound & evangelical in doctrine 


ENGLISH AND Emprre Dicest SupPLEMENT. 


924. Add. Annotation :—Refd. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 


926. Add. Annotations :—Consd. Re Withall, Wit- 
hall v. Cobb, [1932 2 Ch. 236. Refd. Re 
Watt, Hicks v. Hill, [1932] 2 Ch. 243, n. 


932. Add. Annotations :—Consd. Re Smith, Public 
Trustee v. Smith, [1982] 1 Ch. 153. Refd. 
Brighton College v. Marriott, [1928] A. C. 192 ; 
Re Ashton’s Estate, Westminster Bank, Ltd. 
v. Farley, [1938] Ch. 482. 


Add. Annotation :—Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Oh. 557. 


Add. Annotation :—Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 


Add. Annotation :—Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 


948a. Gift for amusement to be settled by patients— 
Pensioners but no patients.|—-He HOVENDEN, 
WESTMINSTER BANK, LTp. v. RoyaL Hos- 
PITAL FOR INCURABLES (1938), 82 Sol. Jo. 
315. 

Add. Annotation :—Distd. Re How, How v. 
How, [1930] 1 Ch. 86. 


Add. Annotation :—Generally, Refd. Clergy 
Orphan Corpn. v. Christopher, [1933] Ch. 267. 
980a. Charity for orphans of Established Church— 
Effect of Welsh Disestablishment—Children 
of Welsh clergy entitled.J}—A charity formed 
in 1749 was incorporated by Act of Parlia- 
ment in 1809. Its object was to maintain 
& educate poor orphans of clergymen of the 
Church of England. Owing to the dis- 
establishment of the Church in Wales doubts 
arose whether the corpn. had power to 
continue its work among the poor orphans 
of clergymen in Wales & Monmouthshire, & 
& summons was issued to obtain a decision 
of the ct. on the point :—Held: there was 
nothing in Welsh Church Act, 1914 (c. 91), 
or the Welsh Church (Temporalities) Act, 
1919 (c. 65), that interfered with the power 
of the corpn. to maintain & educate poor 
orphans of clergymen in Wales & Monmoutb- 
shire.—Re CLERGY ORPHAN CORPN. TRUSTS, 
CLERGY ORPHAN CORPN. v. CHRISTOPHER, 
[1933] 1 Ch. 267; 102 L. J. Ch. 83; 148 
L. T. 324; 49 T. L. R. 79. 


981a. Gift to ‘*‘ church ’’—Construed as gift to 
congregation—Not to edifice.|}—Re TYLER 
(1901), 45 Sol. Jo. 204. 

981b. —— Gift to institution — ‘*‘ Church of 
England.’’]—#e Barngrs, SIMPSON . BARNES 
(1922), [1930] 2 Ch. 80, n.; 99 L. J. Ch. 
380, n.; 143 L. T. 332, n. 

Sip rade -—Folld. Re Schoales, Schoales v. Schoales, (1930) 


981c. 


933. 
945. 


948. 


962. 
980. 








**Roman Catholic Church.’ }— 
Testatrix made a residuary bequest ‘‘ to the 


Cotes Church Canada,””’ should 
be paid to the gene Roman Catholic 
Church, to be used for fo 


“*I give for a 


testunt Citldren’s 

mation of 
** Protestant Orphans’ Home. 
OaRRICK, ({1929] 3 D. L. R. 378; 64 
O. L. R. 39.—OAN. 


PART IIL, SECT. 4, SUB-SECT. 5.—A. 


x i, —— Gift lo “ that church which is 
usd & evangelical pahats gvft to 


orth 
bequeathing 81, ‘000 to aoasa ‘ohurch, 


& pure in worship, using the songs of 
praise, the inspired book which can 
unite all nations,” ete. The evidence 
showed that this desoription aa lied to 
the said church :—Held: void, 
for uncertainty, for that tontator clearly 
ietenee t the said church as t elope we 
m8 2), 3 


©. McConoconiz 
0. He 3 203. —CAN. 

aoe Catholic Church in 

Roma Catholic 


x ii, —— 


n 
Cnet ee Held: a bequest to “ foreign 
ee conuestion with the Roman 


74 


reign missions 
in connection with that pranen of the 
church which is in Canada, there being 
no Roman Catholic Caurch in Canada. 
Teta eee, —Re Urrox (1913), 
R. 543 - N. 815; 9 
D. L. R. 873. Sedan 


PART IIL, SECT, 4, —) 5,.—B. 


sa. Fund for maintenance & repatr— 
ee of fabric—c& conduct of ee 


vessels. }—Re Bard (1924), ‘shot. 


PART III, SECT. 4, SUB-SECT. 6.—A. 


Roman Catholic Church, for the use thereof ’’: 
—Held: the gift was a valid charitable 
bequest. — Re ScHOALES, SCHOALEFS  v. 
SCHOALES, [1930] 2 Ch. 75; 99 L. J. Ch. 377; 
143 L. T. 331; 46 T. L. R. 354; 74 Sol. Jo. 233. 


981d. Trust for Bishoprics in connection with 


Church of England—Bishopric at Cape Town.) 
—In 1841 certain resolutions were agreed to 
by the clergy & laity in this country at a 
meeting convened by the Archbishop of 
Canterbury to raise a fund for the endowment 
of Bishoprics in the Colonies, the fundamental 
object being to found & endow Bishoprics in 
connection with the Church of England. 
Among the Colonies selected was the Cape 
of Good Hope. In 1847 a large sum was 
given to the fund, & amongst the specific 
purposes mentioned for its application was 
the endowment of a Bishopric at Cape Town. 
In June, 1847, a Bishop’s Diocese was created 
for the Cape of Good Hope by Letters Patent, 
& Cape Town was constituted a Bishop’s See. 
The Bishop appointed was to be under the 
Metropolitical See of Canterbury. In 1849 
part of the fund was invested on mtge. in the 
Colony & part laid out in the purchase of an 
estate in Cape Town for the use of the Bishop. 
In the year 1850, « representative Legislature 
was granted to Cape Colony, & in 1853 by 
fresh Letters Patent a separate See of Cape 
Town was created. In 1864, as the result 
of disputes concerning the effect of the Letters 
Patent of 1853, it was decided by the Privy 
Council in Re the Lord Bishop of Natal 
(1864), 3 Moo. P. C. (N. 8.) 115, that as there 
was an independent legisative assembly in 
the Colony at the date when the Letters 
Patent of 1853 were granted, there ves no 
power in the Crown by virtue of its preroca- 
tive to establish a Metropolitan See wr 
Province whose status the Colony could be 
required to recognise. As a result in Feb. 
1870, the Church of the Province of South 
Africa was constituted on a consensual] basis. 
In 1882, following further disputes, the Privy 
Council decided in Merriman v. Williams 
(1882), 7 App. Cas. 484, that the Church of the 
Province of South Africa was not a Church 
in connection with the Church of England 
as by law established. Having regard to the 
fact that the present Archbishop of Cape 
Town was not a Bishop of the Church of 
England or of a Church in connection with 
the Church of England but was a Bishop of 
the Church of the Province of South Africa ; 
& the doubt felt how the income of the fund 
should be dealt with, an originating summons 
was taken out by the present trustees of the 
fund raised in 1841 for the determination of 
the question how the income of the fund 
allocated to the endowment of a Bishopric 


at Cape Town should be applied, & whether 


986. 


| 987. 
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be beneficially entitled to the income of the 
investments in this country held by the fund 
& set apart for the endowment of a Bishopric 
of Cape Town :—Held: (1) as it had been 
established that the present Archbishop of 
vere Town was not a Bishop of the Church 
of England as by law established but a Bishop 
of the consensual Church of the Province of 
South Africa, which was, however, in com- 
munion with the Church of England, he was 
not a beneficiary of the funds in this country 
set apart for the enduwment of the Bishopric 
of Cape Town. The question of a cy-prés 
application of the fund thereupon arose ; 
(2) therefore, as the fund in question & the 
trustees were in this country, & the trusts 
relating to it established here, the ct. had 
jurisdiction to order a scheme cy-prées; & 
the proper order was first to declare that on 
the true construction of the resolutions, the 
original trusts which affected the property 
were for the cndowment of a Bishopric of 
Cape Town in connection with the Church of 
England, & those trusts had become im- 
oracticable; & then to direct the trustees 
in this country to pay the income in question 
now in their hands to the Archbishop of 
Cape Town for the time being appointed & 
recognized by the Church of the Province 
of South Africa, but only so long as that 
Church remained, in the Archbishop of 
OCanterbury’s opinion, in communion with the 
Church of England.---He CoLONIAL BIsHor- 
Rics Funp, 1841, [1935] Ch. 148; 104 
L. J. Oh. 205; 152 L. 'T. 458. 


Add. Annotations :~-Refd. fe Stratton, Strat- 
ton v. Au-G., (1980, 2 Ch. i5t 3 Me Ashton, 
Westminster Bank v. Farley. [L988] Ch. 4s8z. 
Add. Annotation :—Refd. Ke Stratton, Strat:- 
ton v. A.-G., [1930] 2 Oh. 161. 


OY1a. -—— Gift to Superior of Jesuit Church.]— 


Re BARCLAY, GARDNER v. BARCLAY, STEUART 
v. BARCLAY, No. 79a, ante. 


991b. ——- ‘* To the rector of St. Thomas’ Roman 


991c. 


999. 


the present Archbishop of Cape Town would ! 





the execution of ber will, & as the 


Catholic Church of Newport.|-—-Jn the state 
of PESCA (1930), 74 Sol. Jo. 59. 


‘‘To Mayor of L. for poor & needy 
fishermen of L.’’|—-A tostatrix bequeathed 
one-quarter of her residuary estate to the 
‘“ Mayor of Lowestoft for the benefit of poor 
& needy fishermen of Lowestoft ? :—Held: 
the testatrix intended the fund to be ad- 
ministered by the Mayor of Lowestoft for 
the time being, & a scheine should be directed 
to be drawn up.—-Re Pirk, LEDGER v. MOBBs, 
f1937) 8 All KE. R. 586; 106 L. J. Ch. 252 ; 
53°. L. R. 904; 81 Sol. Jo. 570. 

Add. Annotations :—Refd. Ke Clarke, Bracey 
v. Royal National Lifeboat Institution, 
{1923} 2 Ch. 407; Re De Carteret, Forster 
v. De Carteret, [1933] Ch. 103. 








NG SRE pt. I I Or me 


district—Meuning of ‘' deserving.’’}— 


roperty consisted almost entirely of | In a bequest for the “ education of 

sd. Gift to * pr meme Curate fond, the charitable bequest falled. oor & deserving children in the dis- 
in rge at time of death.|-—— | 'There was no pariah prieat of L. at the rict of A.”’ :—Held: deserving means 

N. by her will bequeathed the residue | time of the death of testatrix, but all penile of education, not morally 


of her estate to the parish pricst of L., 
Officiating at the time of her decease, 
to be applied by him for the benefit of 
the Roman Catholic Church in the 
parish as he, in his discretion, should 
think fit, & in the event of the failure 
of such bequest, testatrix bequeathed 
the eaid residue to the said parish 
pooee of L., for his own use & benefit. 

estatrix died within three months of 


the duties of the office were being dis- 
chatzed by the curate of the parish :— 
Held: the curate was entitled to the 
ultimate residue bequeathed to the 
parish priest for his own use & benefit. 
—McCALIISTER v. STEWART, [1931] 
N. I. §2.—-I1R. 


PART III. SECT. 4, SUB-SECT. 6.—B. 
sg. Haducation of deserving children in 
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eserving.— KERKRA4D OF TIE DUTOR 
REFORMED CHURCH, ALEXANDRIA ¥, 
ea aca [1932] App. D. 88.— 


PART Iil. SECT. 4, SUB-SECT. 7. 
1007 1. Diserction of trustees—Gift to 
war charities—Not confined to Canada.] 
—He HAMMOND (1921),68 D. L. R. 580, 
Bi QO. L. K. 149.—CAN, 


1020a—1098, Ewanish anp Emprme Dicest SuPPLEMENT. 


1020a. Admission to Home of Rest——Must be suit- 
able objects of a charity.]}—Re Jamus, GREN- 
BELL v. HAMILTON, No. 47c, ante. 

1041. Add. Annotation :—Refd. 
Wright v. Tugwell, [1923] 2 Ch. 882. 


1041a. ——— Condition subsidiary to main charitable 


Re Robinson, 


1055. Add. Annotation :—As to 
Talbot, Jubb v. Sheard, [1933] Oh. 895. 


1081. Add. Annotation :—Consd. Re Quintin Dick, 
Cloncurry v. Fenton, [1926] Oh. 992. 


1069. Add Citation :—[1910] 1 Ch. 273. 


(2) Refd. Ke 


object—Performance of condition likely to 
defeat main charitable object—Condition dis- 
ensed with.|—-Testatrix, who died in 1889, 
queathed £1,600 towards an endowment 
for a proposed evangelical church at B., 
provided certain conditions were carried out. 
An action was commenced for the adminis- 
tration of her estate, & on the further con- 
sideration thereof on Nov. 3, 1891, it appeared 
that amongst other conditions, which mainly 
related to the conduct of the services, it was 
made an “ abiding condition ”’ that the black 
own should be worn in the pulpit, unless 
here should be an siteration: in the law 
rendering it illegal. It further appeate 
that in compliance with the conditions a 
church had been erected at B. & the other 
conditions laid down by testatrix fulfilled, 


except the condition as to wearing a black. 


‘gown, which condition was held by the judge 
to be a continuing condition, but not an 
illegal one; & accordingly, the fund was 
carried over to the credit of the action, the 
separate account of “‘ the £1,500 endowment 
fund for the proposed B. church,” with liberty 
for the incumbent & all persons interested 
to apply as to the capivzal or income thereof. 
This petition was presented by the present 
incumbent asking that under a scheme or 
otherwise the fund in ct. might be transferred 
to the Ecclesiastical Comrs. Evidence was 
adduced that the use of the black gown in 
the pulpit was practically unknown in the 
diocese of the new church, & that its use was 
calculated to alienate the congregation & 
to defeat the main objects of testatrix, namely, 
the teaching & practice of evangelical doc- 
trine & scrvices:—Held: the condition 
requiring the wearing of a black gown in 
the pulpit was subsidiary to the main chari- 
table object, namely, the endowment of an 
evangelical church at B., & as the per- 
formance thereof had been. shown to be im- 
practicable the condition might be dispensed 
with & the fund be transferred to the 
Kcclesiastical Comrs. as part of the endow- 
ment of the church so erected as aforesaid.— 
fe ROBINSON, WRIGHT v. TUGWELL, [1923] 
2 Ch. 832; 92 L. J. Ch. 840; 129 L. T. 527; 
- 89 T. L. R. 509; 67 Sol. Jo. 619. 


1085a. 


1089a. 


1069a. Gift over on charity receiving state subsidy 


—Charity receiving grant in aid as public 
elementary school.j—-Testator, who by his 
will gave the residue of his property to certain 
charities, made it a condition of the gift that 
the charities should not be taken over or sub- 
sidised by the State or by any public or local 
authority. One of the institutions, which 
had a school attached recognised by the Board 
of Education as a public elementary school, 
received grants in aid of teachers’ salaries 
from the local education authority :—Held: 
the grants did not amount to a subsidy & 
the charity was not prevented from receiving 
a share of the residue.—Re GREGORY, How v. 
CHARRINGTON (1935), 52 T. L. R. 130; 79 
Sol. Jo. 880. 


1078. Add. Annotations :—Refd. I. R. Comrs. v. 


Yorkshire Agricultural Soc., [1928] 1 K. B. 
611; Re Prevost, Lloyds Bank v. Barclays 
Bank, [1930] 2 Ch. 383. 


1080. Add. Annotations :—Refd. I. R. Comrs. v. 


Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. R. 612; I. R. Comrs. v. Yorkshire 
Agricultural Soc. (1927), 44 T. L. R. 59; Re 
Prevost, Lloyds Bank v. Barclays Bank, 
[1930] 2 Ch. 383. 


1081. Add. Annotations :—Refd. I. R. Comrs. 


Yorkshire Agricultural Soc., [1928] 1 K. B. 
611; Re Prevost, Lloyds Bank v. Barclays 
Bank, [1930] 2 Oh. 388. 


—— Masonic lodge—Valid.|—The 
testator by his will gave the residue of his 
estate to a masonic lodge as a fund to build 
a suitable temple in Stafford :—Held: this 
was a gift to the members of the lodge which 
they could deal with as they pleased, & the 
gift was, therefore, good, whether ‘it was 
charitable or not.—fte TURKINGTON, OWEN 
v. BENSON, [1937] 4 All E. R. 501; 81 Sol. 
Jo. 1041. 

Provision of knickers for all boys of 
district—-Void.]—-Re GwYon, PUBLIC TRUSTEE 
v. A.-G., No. 266a, ante. 








1095. Add. Annotation :—Consd. Re Monk, Giffen 


v. Wedd, [1927] 2 Ch. 197. 
Refd. Re 


1054. Add. Annotation :—Generally, 
Talbot, Jubb v. Sheard, [1983] Ch. 895. 


- 


PART Ill. SECT. 6, SUB-SECT. 4.—A. 


e i. Orchestra-— VY oid.}—By an 
indenture of trust, which recited that 
the settlor had donated the sum of 
£10,000 for the purpose of assis in 
founding a pe a permanent fund for estab- 
lishing maintaining a metropolitan 
perma rmanent orchestra in & for the 

tate of Viotoria, & that the donor 
had paid tho. trustees 
it was declared that th 
hold the said sum, & all sums thereafter 
ven in augmentation of it, upon trust 

O apely the income of the fund in or 
towards the matin oe of a metro- 
politan permanent orchestra, so Many 
of the members whereof as the trustee 
should cousider sufficient to be Ley - 
fessional musi , oto. At the date 





Ae anateen: 





Refd. 


o the deed such an erate did not 

t, & the sum of £10,000 was a)- 
tocar tion insufficient to "establish & 
maintain one :—Held: the sehen 


infringed the rule against 
& there was a resulting Waid ae ene the 


elas aa aa DYER v. TRUSTEES, 
& ENOY CoO., a 
1936] Vv. XL. R. nen 41 Argus L. R. 


84.—-AUS. 


PART Ill, SECT, 6, gee es 


k {. ———., }—Testator 
estate of of $99, 000, of which arctoL 
was in real estate te & Hudson Bay Co. 
shares. This latter sum wae left in 
eupply an income for a Bishop 
of Cornwa . or if ench a Bishop waa 
not elected within twenty-five years 
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Re 1098. Add. Annotation :—Generally, 
Monk, Giffen v. Wedd, [1927] 


Ch. 197. 


after testator’s death, the money was 
to go to the Universit: of Bishop’s 
College, at Lennoxville, for the endow: 
ment of a ye peesorslp of Natural 
Soience :—Held : was an im- 
mediate gift for charitable uses delayed 
as to the actual conveyance till the 
secured debts were paid, &, therefore, 
coon Ste the death & e 7 tive Spt 
oug e perecwer application of the 
xift might in suspense for twenty- 
ove ears, or might never take effect 
in which contingency there was 
d transfer to another charity at 
the end of twenty-five years; & the 
will did not amend. oe ee rule 
concerning perpe oor 
TaIn's WILL at 21 0. W. R. 8 
8 O. W. N. 1011: 26 O. Le Re 163: 
4D.L. R. 737.— CAN. 


10988. ——— ——.]—Re Monk, GIFFEN v. WEDD, 
No. 84a, ante. 


1099. Add. Annotations :—Consd. Verge v. Somer- 
ville, [1924] A. ©. 496. Distd. Re Gwyon, 
Public Trustee v. A.-G. (1929), 46 T. L. R. 96. 
‘Consd. Re Smith, Public- Trustee v. Smith, 

[19382] 1 Ch.-158. Distd. Wernher’s Charit- 
able Trust (Trustees) v. I. R. Comrs., [1937] 
2 All KE. R. 488. Refd. Keren Kayemeth Le 
Jisroel, Ltd. v. I. R. Comrs., [1931] 2 K. B. 
465; Re Spence’s Estate, Barclay’s Bank, 
Ltd. v. Stockton-on-Tees Corpn., [1937] 3 
All E. R. 684. 

1102. Add.” Annotation :—Generally, Refd. 
Talbot, Jubb v. Sheard, [1933] Ch. 895. 


1102a. ——— ——— ——.]—Re TALBOT, JuBB 
v. SHEARD, No. 90la, ante. 


1109. Add. Citation :-—127 L. T. 123. 
Add. Annotation :—Refd. Re Talbot, Jubb v- 
Sheard, [1933] Ch. 895. 

1114. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 


1115. Citations :—After ‘‘ H. L.” add “ affg. S. OC. 
sub nom. HARBIN v. MASTERMAN (1871), 
L. R. 12 Eq. 659: [1894] 2 Ch. 184, O. A.” 


Add. Annotatio::3:—Consd. Le Deloitte, 
Griffiths v. Deloitte, [1926] Ch. 56. Apld. 
Re Knapp, Spreckley v. A.-G., [1929] 1 Ch. 
341. Consd. Re Jefferies, Finch v. Martin, 
[1936] 2 All BE. R. 626. 


1116. Add. Annotations :—As to (1) Consd. fe 
Deloitte, Griffiths v. Deloitte, [1926] Ch. 56. 
Distd. Berry v. Geen, [1938] A. C. 575. 


1116a. Direction for accumulation—Discretion of 
trustees.}—-The expression in a will of a wish 
that ‘‘the interest upon my investcaents 
may be allowed to accumulate .. .’’ foliowed 
by an indication of the charitable objects to 
which the accumulations are to be devotea 
does not bind the trustees of the will. But it 
is a directory provision ; & the trustees ought 
to bear it in mind & generally to use their 
discretion so as to give effect to it. 

A will, after certain bequests, including a 
eg Neg of residue in trust for ‘‘ the Trustees 
of the 8.M. Charities,’’ expressed a wish of 
testator that ‘‘ the income upon my invest- 
ments may be allowed to accumulate for a 

eriod of twenty-one years or so long as the 

w will allow,’’ & then set out various charit- 
able objects-in the town of 8S. which testator 
desired should thereafter benefit by such 
income only :—Held: the wish as to accumu- 
lation was not binding, but was in the 
circumstances a directory provision to which 
regard should be had in scttling a scheme.— 
Re KNAPP, SPRECKLEY v. A.-G., [1929] 1 Ch. 
341; 98 L. J. Oh. 95; 140 L. T. 533. 


1118. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd (1927), 1387 L. T. 4. 


Re 





1150, Add, Annotation :—Refd. Re Monk, Giffen 


v. Wedd, [1927] 2 Ch. 197. 
1186a. ——.]—Testator gave the residue of his 


Vol. VI0I.—Charities. . Cases 1098a—122'7. 


estate on trust to pay the income to his wife 
for life & after her death to pay £3,000 to 
the Royal National Lifeboat Tnatitution in 
order to defray the cost of building two life- 
boats, & he directed that after payment of 
certain legacies to hospitals the remainder 
of the residue should be paid to the aforesaid 
institution for the purpose of keeping the two 
lifeboats in repair & of replacing them when 
necessary, & that if the remainder of the 
residue should be insufficient for this purpose 
the institution might apply it to its general 
purposes. The legacy of £8,000 was in- 
adequate to provide two lifeboats :—Held: 
on the death of the wife the £3,000 legacy 
failed & fell into residue, & the institution was 
entitled to take the whole of the residue, 
after payment of the legacies to hospitals, & 
to apply it to ite general purposes.——Re BECK, 
CRooK v. Royvan NATIONAL LirrBoat IN- 
STITUTION (1926), 42 T. L. R. 245. 


1188. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 


1189. Add. Annotations :—-Distd. Re Beck, Orook 
v. Royal National Lifeboat Institution (1926), 
42 T. L. R. 244. Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 


1200. Add. Annotation :—Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 


1208a. Absolute property of beneficiary. }|—A 
young man who was the only support of his 
widowed mother lost: his life in attempting 
to save a child from drowning. A  sub- 
scription list was opened to provide assistance 
for the mother. The greater part of the 
subscriptions were given in response to a 
letter published in certain newspapers, 
inviting people to provide “for the im- 
mediate needs of the widowed mother.’’ 
A much smaller sum was given in response to 
a private letter in which the folowing words 
were used: ‘‘‘ Subscriptions have come in 
very well to date, but you will realise that 
a sum of at least £500 is necessary to be of any 
use for investment purposes, to provide 
[the mother] with a small weekly pension.” 
The trustees of the fund were anxious to 
purchase an annuity for the mother, but it 
was contended that the latter was entitled 
to have the whole fund handed over to her :—~ 
Held: there was nowhere a sulficient ex- 
pression of a trust to provide a pension, & 
the mother was entitled to have the fund 
handed over to her as her own absolute 
property.—Re JOHNSON, PEARSON v. JOHN- 
SON, [1938] 2 All E. R. 173; 82 Sol. Jo. 333. 


1225. Add. Annotation :—Refd. Harper v. Hedges, 
{1923} 2 K. B. 314. 


1227. Add. Annotations :—Consd. Verge v. Somer- 
ville, [1924] A. OC. 496; Re Smith, Public 
Trustee v. Smith, [19382] 1 Ch. 153. Refd. 
Re on, Public Trustee v. A.-G. (1929), 46 
T. L. R. 96; Keren Kayemeth Le Jisroel, 
Ltd. v. I. R. Comrs., [1931] 2 K. B. 466. 








1115 1. Absolute vested interest payable 
at date—Whether charity entitled 
to distribution. }—An accumu- 
lated fund wae directed to be paid b 


- 
yh 


a trustee twenty-one years after the 
death of the party giv 
aged & deserving poor of the to 
On & motion to approve a compromise 
between the trustee & the to 
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—Held: it was doubtful if the rule 
that a legatee may put an end to an 
accumulation exclusively for bis bene- 
fit applied.—e BurTwIsTLT (1935), 4 
D, L. ry 137.—OAN. 


it for the 
wn. 


wn council: 


 egmmaemeed 
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Canes 12464—1371. - 


ENGLISH AND Empire Digest SUPPLEMENT. 


Part I1V.—Effectuation of Charitable Trusts by means of 


Schemes and the 


1246a. —— Not necessarily application cy-pres. ]— 
Re RoOBInson, BESANT v. GERMAN REICH, 
No. 23c, ante. 

1247. Add. Annotation :—Refd. Re Gardner's Will 
Trusts, Boucher v. Horn, [1936] 3 All E. R. 
938. 

1248. Add. Annotation :—Consd. Re Patten, West- 
minster Bank v. Carlyon, [1929] 2 Ch. 276. 

1248a. .}+—Re WILSON-BARK- 
WORTH, BURSTALL v. DECK (1983), 50 T. L. R. 
82. 














1252a. No trustees.]—-VERGE v. SOMERVILLE, 
No. 199b, ante. 
1252b. Uncertainty as to beneficiary. ]—fe 
Hurst, HARPER v. KING EDWARD’s HOSPITAL 
FUND FoR LONDON (1935), 79 Sol. Jo. 252. 
1252c. Gift to trustees of chapel—-Disclaimer by 
trustees.}—By her will a testatrix bequeathed 
to the trustees of a certain Methodist Chapel 
£1,000 or half her residuary estate whichever 
should be the lesser amount with the direction 
that the trustees should purchase a field 
which they should permit to be used as a 
recreation ground by the children attending 
the Sunday School in connection with the 
chapel & others as the trustees should 
approve. The exors. set aside sufficient to 
satisfy this legacy & distributed the residue 
of the estate. The trustees of the chapel 
disclaimed the legacy. The trustees there- 
upon took out a summons to determine 
whether the bequest failed & fell into the 
residuary estate of the testatrix or whether 
by reason of the charitable nature of the 
trust attached to it the bequest ought to 
be applied cy-prés :—Held: (1) as it was not 
of the essence of the bequest that the trustees 
of the chapel should be the trustees of the 
charity, the bequest did not lapse, but ought 
to be applied oy-prés ; (2) the costs of the 








Cy-prés Doctrine. 


1264. Add. Annotation :—Refd. Re Robinson, 
Besant v. German Reich, 1931] 2 Ch. 122. 


1265a. ~+—A testator who was a native of 
Scotland but died domiciled in England gave 
his residuary estate upon trust, after payment 
of annuities, to establish educational charities 
in & for the benefit of the residents of a town 
in Scotland. After the building & opening 
of a college in the town, there remained a large 
sum of money in the hands of the trustee 
subject to the trusts of the will. Upon an 
application to settle a scheme cy-prés, the 
ct., at the instance of the A.-G., gave liberty 
to the trustee to carry into effect a scheme 
for the administration of the charity to be 
settled by the Ct. of Session in Scotland.— 
ite MARR’S WILL TRUSTS, WALKER v. A.-G., 
[19386] Ch. 671; 105 L. J. Ch. 3453; 155 

iL. T. 485. . 

1267. Add. Annotation :—Refd. Re Robinson, 

Besant v. German Reich, [1931] 2 Ch. 122. 


1269. Add. Annotation :—Refd. Re Robinson, 
Besant v. German Reich, [1931] 2 Ch. 122. 


1278a. Object & trustee out of the juris- 
diction.}—Re ROBINSON, BESANT v.’ GERMAN 
Reicu, No. 230, ante. 


Add. Annotation :—Refd. Re Colonial 
Bishoprics Fund, 1841, [1935] Ch. 148. 


1277. Add. Annotation :—Consd. Fe Robinson, 
Besant v. German Reich, [1931] 2 Ch. 122. 


1278. Add. Annotations :—Consd. Re Robinson, 
Besant v. German Reich, [19381] 2 Ch. 122. 
Refd. Ke Colonial Bishoprics Fund, 1841, 
[1935] Ch. 148. 

1812. Add. Annotations :—Refd. Re Hood, Public 
Trustee v. Hood, [1981] 1 Ch. 240; Re Caus, 
Lindeboom v. Camille, 11934] Ch. 162. 


1371. Add. Citation :—previous proceedings (1912), 
106 L. T. 295. 








1274. 


proceedings should be paid out of the £1,000. 
—He LAWTON, GARTSIDE v. A.-G., 


All EK. R. 378. 


PART IV. SECT. 1, SUB-SECT. 1.—A. 
pi. —— Funds insufficient.) — Re 
MincuxEn, {1922) St. R. Qd. 39.— 


p if. gatee uncerlain.jJ— 
Testator, acmielisa oR deh ey eget Ireland, 
bequeathed shares irector 
of the African tee: ” There was 
no svolety known as “the African 
Mission,’? & no individual with the 
offictal designation of ** Director of tho 
African Mission.’’ There were, how- 
ever, two societies which carried on 
missionary work in Africa, one of them 
being known in English as Tho 
Society of African Missions,” ita 
principal officer being the * Provinaial.”’ 

he other Society possessed an Irish 
yeep to Africa of which the principal 
ag they the ‘* Secretary,’? who was 

escribed in a French publication 

of the Society as *‘ Directeur.”’ Testa- 
for had been on terms of intimacy with 
e latter o eet "ha sent him a 


Bubscriptio Of, boda ie eteain’ ter cnelastie 


needs of your great African Minslon ” 
Testator had also known the Provincial 
of the former Society, had discussed its 
work with him, was in receipt 
of its publication, called the “* African 

oner,’”’ & had also contributed, 
although a much amaller amount, to 





{1936] 3 


Add. Annotation :—Generally, 


Refd. Re 


Monk, Giffen v. Wedd, [1927] 2 Ch. 197. 


ita funds :—Held:; the ee was a good 
charitable bequest for the propagation 
of the faith in Africa; & it should be 
referred to Chambors to settle a scheme, 
with the approval a the Attorney- 
Genera].—Re MULCAHY, BUTLER 2. 
MraGuER, [1931] I. eR. 239,-—-IR 

r i, ——.}—lte WRIGHT (1923), 56 
N. "8. R. 364.—CAN. 


PART IV. ica: a vale acaclae 1.— 


sw. panies closed ey statute.]—Testa- 
trix having during her lifetime erected 
a school-house, vested, by her will, 
the said school-house in her trustees 
upon certain charitable trusts. By 
her will she also created a perpetual 
yearly rentcharge which she vested 
in the said trustees to be expended in 
the maintenance of the said school & 


in pa a scripture er resi 
on the said school premises. v Testatrix 
ae on Dec. 1, 1888, & the trusts were 


ae carried out until by the o aah 
or oe ae Act itornern 

1923, the ool, i ee was cl 
permanently in Feb. 1929. On a 
summons being brought to determine 
whether the said ool premises & 
the said routcbeee were impressed 
with trust :—Held: 
although the trust aa for a specific 
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charitable purpose & disclosed no 
general charitable intention, there was 
no resulting trust to the testatrix’s 
estate, & the trust should be adminis- 

ae ad A res. eee ARDY, NELSON v. 


33] N. 100. —IR. 
PART IV. SECT. 2, SUB-SECT, 2.—A. 


1872 v. ——-.}—Re MON As [1925] 
2D. L. RB. 1100; 560. L. R. 676; 
affy., 55 O. L. R. 538.—CA N. 


1872 vi. ——.}--Re 
HSTaATE (Alta.) (1927) 2 D, Le Rid 1093: 
[1927] 2 yy, W. R. 113.—CAN. 


1372 —-., ae : the ot. 
could ante an indication of a general 
charitable intention from the fact that 
the property had been devoted to a 

particular charitable purpose, in cir- 
Gunietan oes from which it was apparent 
that the donors intended to make 
eosin perros gifts of the propetty, 


ot reserving to themselves met 
ie it; & that eee fund eg ep Gr (1030), 
cy-pres, —ARMSTRONG 4%. 34 ‘), 


34 e R. s. 
N. 8. W. W.N. 151 AUS. * 

sb. ee un Fund to 
establish free school—Free _ school 


established by statutle.}—R. v. 
(circa 1876), R. E. D. 159.—CAN. 


a }—Re EDWIN RILBY CHARITIES (1930), 


L. Jo. 409. 
13738b. ———.}—Re ROBINSON, BESANT v. GERMAN 
Rercyu, No. 28c, ante. 
1378c. ~-+~—-Where a_ testator selects a 





articular charity & takes some care to 
identify it, it is very difficult for the ct. to 
find a general charitable intent, if the named 
society ceases to exist before testator’s death ; 
but a general charitable intent may be 
inferred where no charitable institution as 
described in the will has ever existed.—Re 
HARWOOD, COLEMAN v. INNES, [1936] Ch. 
285; 105 L. J. Ch. 142; 154 L. T. 624. 


1882a. Gift for rebuilding & equipment of hospital 
—Hospital partially rebuilt at  testator’s 
death.|—Testatrix gave a legacy ‘“ towards 
the rebuilding & equipment ”’ of a hospital 
‘‘to the satisfaction & under the dircction ”’ 
of her exors. At the death of testatrix the 
hospital was almost entirely rebuilt, though 
not eens The directors did not at any 
time direct the rebuilding or equipment :— 
Held: (1) the exors. could not give directions 
for works already completed, but if they gave 
their assent to proposed works of which they 
had a general knowledge they might apply the 
legacy towards such works when properly 
executed; (2) ‘‘ equipment ’’ meant every- 
thing required to convert an empty building 
into a hospital; (3) no limit of time being 
fixed the discretion of the executors remained 
exercisable until the hospital was fully 
rebuilt & fully equipped.—/te UNITE, 


EDWARDS v. SMITH (1906), 75 L. J. Ch. 


163 ;. 54 W. R. 358; 22 T. L. R. 242; 50 
Sol. Jo. 239. 

13892. Add. Annotation :—Consd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

1394. Add, Annotation :—Refd. Re Monk, Giflen 
v. Wedd, [1927] 2 Ch. 197. 

1895. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

1395a. Misdescription of charity.)—Re ForsuHaw 
WALLACE v. MIDDLESEX HosprraL (1934), 
51 T. L. R. 97; 78 Sol. Jo. 859, C. A. 

13895b. Non-existence of object—Reference' to 
** treasurer.’’—By her will a testatrix gave 
her residuary personal estate to the Berwick- 
upon-Tweed Infirmary, the Newcastlc-upon- 
Tyne Infirmary, the Newcastle-upon-Tyne 
Nursing Home, & Doctor Barnardo’s Ilomes 
London, in equal shares; & she directed 
that the receipt of the treasurer for the time 
being of the aforesaid institutions should be 
a sufficient discharge to her executor for 
payment of the aforesaid legacics. 
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No institution having been found which 
correctly answered the description of the 


_‘ Newoastle-upon-Tyne Nursing Home,” & 


doubts having arisen as to how the gift of this 
one-quarter share of residue should be dis- 
posed of, an originating summons was taken 
out by the exor. of the will far the purpose 
of determining (inter alia) the question 
whether certain of defts. (being institutions 
which seemed most nearly to correspond to 
the particular institution referred to in the 
will), nainely, the Northumberland County 
Nursing Assocn., the Newcastle Private 
Hospital & Nurses’ Home (a private nurses’ 
home whereof two of defts., A. M. KF. & 
S. L. P., were proprietars), the Cathedral 
Nursing Society for the Sick Poor of New- 
castle-upon-Tyne (of which another deft., 
F.C. C., was treasurer) or any other body, 
society or institution was entitled to the 
particular one-fourth share in the residuary 
personal estate of the testatrix in question, 
or whether such share devolved as wpon an 
intestacy :—Held: (1) no saciety or body 
existed which satisfied the ct. that it was 
the socisty or body meant & intended by 
the description ‘‘ The Newcastle-upon-Tyne 
Nursing Home,” but (2) although the objects 
of a nursing home are not necessarily charit- 
able, the fact that the testatrix was dealing 
with the residue of her estate in equal shares, 
the other three name! residuary legatees 
were charities having kindred objects, & 
there was a direction in the will that the 
receipt of the treasurer for the time being of 
each institution was tu be a sufficient dis- 
charge showed a general charitable intention 
in the will, there was sufficient context to 
prevent a lapse of the particular share in 
question & therefore no intestacy. A scheme 
for administering the one-quarter share 
cy-prés could therefore be properly carried 
out.—Re Knox, FLEMING v. CARMICHAEL, 
[1937] Ch. 109; [1936] 8 All BE. R. 628; 106 
wh. 97; 156 L. T. 189: 80 Sol. Jo. O15. 


1396. Add. Citation :—1 Vos. 243. 


Add. Annotation :—Refd. Re Hood, Public 
Trustee v. Hood, [19381] ] Ch. 240. 


Add. Annotation :—Refd. Re King, Kerr v. 
Bradley, [19238] 1 Ch. 248. 


1412. Add. Annotations :—Refd. I. R. Comrs. v. 


Soc. for HKelief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. R. 612; Re De Carteret, Forster v. 
De Carteret, [1933] Ch. 103. 


Le adeenhiidneieenemnnd 





~~ 


PART IV. SECT. 2, SUB-SECT. 2.—B. 

si. ——,J—A will directed that 
the residuary estate be invested by the 
exor. & trustee & the income thercof 
be pac to the Winnipeg Foundation 
to be used by it in the support & 
maintenance & for the purpose of the 
following charities ‘‘ corny on work 
for the sick & poor in the City of Win- 
nipeg & the vicinity thereof & being 
the... & the ome for Fallen 
Girls.”” No question arose with respect 
to any of the institutions named except 
the ‘‘ Home for Fallen Girls.’’ There 
was neither when the will was made nor 
at tho testator’s death any institution 
in Winnipeg or ita vicinity of that 
name. But four institutions in Win- 
nipeg did charitable work in caring for 
girls who came within the ordinary 
m of the term ‘“‘ fallen ’’ :— 
Held: trix appeared to have been 





thinking of the special & particular 
charitable work which in fact was 
pene carried on by each of the various 
institutions named in the will, & that 
view negatived a suggestion that she 
intended to assist the church of which, 
on the ovidence, she was an active 
member in meeting its contributions or 
liabilities to the joint work carried on 
by it. (the Church of England) & tho 

nited Church of Canada in maintain- 
ing an ingtitution known at the time 
of the re ie the will as the Church 
Homo for Girls but which had later 
changed its name. The cy-prés 
doctrine should be applied & the rift 
in question should be held intended for 
the benefit of the charitable work for 
fallen girls carried on by four institu- 
tions.—Re GILROY ESTaTr, [1936] 8 
en R.620 (1937]1D.L. R. 142.— 
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PART IV. saa iota 2.—- 


sd. Hostel ceasing to exist-—Work 
of hostel undertaken by Government-— 
No general charttable intention.i—FRe 
FITZGIBBON (1922), 69 D. L. R. 524; 
51 0. L. R. 600.—OAN. 


so. Surplus held for similar purposes.) 
—Where a charitable object comes to 
an end contributions raised do not 
belong to the donors but are held for 
similar charitable purposes.—HaLirax 
ScuooL FOR LIND ©. ATTORNEY- 
GENERAL, (1935] 2 D. L. R. 347.—OAN. 


PART Iv. sas er x SUB-SECT. 2.— 


sk. Lack of applicants.}-—Testator 
bequeathed a sum of money to trustees 
for the purpose of founding a bursary 
to be granted by them ‘to any 


seme 7" Lack of 


applicants.}—PuHiuirrs v. A.-G., 
82] W. N. 100; 173 L. T. Jo. 320. 


1418b. Trust for Bishoprics in connection with 


Church of England—Bishopric at Cape Town— 
Church in South Africa not part of Church of 
Engiand.}—Re CoLONIAL BisHoprics FunNp, 
1841, No. 981d, ante. 


1418¢e. Gift to provide stipend—Increase of stipend 


—Gift insufficient.}—A donor in 1898 trans- 
ferred to the governors of Queen Anne’s 
Bounty certain stock upon trust to pay the 


income thereof to the incumbent of a parish - 


for securing the services of three or more 
curates for that parish, & the governors were 
to require, upon making each _ half-yearly 
payment of income, a certificate that three 
or more curates had been assisting in the 
parish at stipends amounting in the aggre- 
gate to not less than £400 per annum. Up to 
1984, three curates had been assisting in the 
parish. It was now found that the income 
from the stock together with other money 
available was, on account of the larger 
stipends now payable to curates, sufficient 
only to provide the necessary stipends for 
two curates. The ct. was asked for directions 


as to the execution of the trusts of the’ 


charity, &, if necessary, for a scheme making 
the income available for the augmentation of 
the stipends of two curates:—Held: a 
scheme should be ordered whereby the income 
of the fund should be made available for the 
augumentation of the stiy ends of two curates, 
instead of three.—Re BuRTON’s CHARITY, 
QUEEN ANNE’S Bounty v. A.-G., [19388] 38 
All BE. R. 90; 82 Sol. Jo. 545. 


Cases 1418a—1434, ENGLISH AND Empre Diacrest SUPPLEMENT. 
1424. Add. Annotation :—Refd. 


Re Chapman, 
Hales v. A.-G., [1922] 2 Ch. 479. 


1424a, ——— ——— Alternative non-charitable gift.] 


—Testatrix by her will appointed an exor., 
& after giving various pecuniary i 
includ two for charitable had ar 
£100 to her exor., she left in blank 
of her residuary legatee. By a codicil testatrix 
desired that her residue should be ‘“ applied 
for charitable purposes as I may in ting 


direct, or to be retained by my exor. for 


such objects & such puree as he may in 
his discretion select, & to be at his own 
disposal.’’ She left no written directions ae 
to the charities to be benefited :—Held: (1) 
no good charitable trust was declared, the 
exor. having a discretion to devote the 
residue to objects & purposes other than 
charitable ; (2) the trust for those objects & 
purposes was too indefinite for the ct. to 
execute, & there being no direct gift to the 
exor., the added wo ‘to be at his own 
disposal ’? were not aufficient to enable the 
ct. to hold that the exor. took the residue 
beneficially, & he held it as trustee for the 
next of kin.—Re CHAPMAN, HALES v. A.-G., 
[1922] 2 Ch. 479; 91 L. J. Oh. 527; 127 
L. T. 616; 66 Sol. Jo. 522, C. A, 


See, also, No. 84la, ante. 


1480. Add. Annotation :—Refd. He Gardner’s Will 


Trusts, Boucher v. Horn, [1936] 3 All FE. R. 
938. 


1481. Add. Annotation:—Asto (1) Consd. Re Cammell, 


Public Trustee v. A.-G. (1925), 69 Sol. Jo. 345. 


1428. Add. Annotation :-—Refd. Re Gardner’s Will 
| Trusts, Boucher v. Horn, [1936] 3 All E. R. 


938. 


oe young man, being a native 
of D., at nding coll in the prospect 
of becoming a minister of the EHstab- 
fisheye Chas of Scotland, or as a 
missionary.’’ The trustees received 
payment of the bequest in 1888. In 
a 7 per presented a petition in which 
a des that, although full pub- 
lied y had been given to the Hunky by 
advertisement by intimation in the 
local schools, ne Sep one for it had 
ever been made, craved ct. to 
empower them, failing epplication 
from natives of Dunbar, to t the 
bursary to otherwise qualifi Epaate. 
born in the Pres 


ner ve iste eae 
anon ORLAND, ‘T 908) S 852.— 


-}—Testator, having erevted 
wix ‘houses for the residence of six 
widows who had been the wives of 
persons who had resided for five years 
on the Ra sede py conus trustees 
@ yearly rentcharge o @& year, 
cha on the townland of D., & 
direc them to epply the sum of £10 
@ year In repalri improving the 
six houses tot pay the remaining 
sum of £66 @ year in six equa) shares 
of 810 each to such aix windewa a 
their widowhood. He further 
that the person a ns seized of his 
real estate under the limitations in his 
will should have the solo & exclusive 
contrn! of this charity, &, should not 
be subject to the control of the ae 
of Charitable Donations & Bequeasta 
or any other persons, but abould. have 
ful pt aha & authority balms the houses 
sha a Adee ty eaten’ te 
ows qualified as aiesd 
inhabit the houses Bro the 





1484. Add. Annotation :—Consd. Re Patten, West- 


miuster Bank v. Carlyon, [1929] 2 Ch. 276. 


annual pension provided. For trae 
years past there had been a lack of 
qualified appote., & since 1913 only 
two of them had been occupied :— 
ere the trust was not charitable.— 
A.-G. v. FORDE, [1932] N.. I. 1.—IR. 
sg. Dispersal of congregation.|}—A 
church & a manse were held by trustees 
‘for the congregation of United 
Original Seceders presently pyle pps do 
in A. Square under the 


of the v. A. B.””’ Adherence to the 
Pouce contained in a document 
as the ‘ Testimony was 


declared in the trust deed fn be a 
condition of the right of ony. individual 
to remain a mem of the ee oa 
tion. The congregation had ed 
on a question of doctrine from the 
Synod of the United Original Secession 
Church. In 1878 the congregation, 
which had become reduced to fourteen 
individuals, ceased to worship together, 
& the trustees let the Ba & 
accumulated the rents. 912 the 
last of the trustees died & his testa- 
mentary trustees brought an action of 
muitsplepotnding for the osal of 
the pro a. & toning accumulations of 
rent :— the eatablish- 
ment of a ents Hee the the, United 70 b any 
congregation of a Original 
Secedera, the fo 

aeons pu ; fell to ou 

RRSON’S TRUSTEES t. 
SOOT, 11914) 8. C. 943.—sC0O0T. 


PART IV. SECT. 2, SUB-SECT. 32.—D. 
ei. ——.}—-An association, which 


zee _ an apr eporer| for, the 
ucation eins of destitu ys 
in an industrial treining 


ship, owing 
i change 0 of er posable £6 6 whereby 
was no longer possible 
the institution usefully, was and up. 


80 





A petition was presented to the ct. 
craving approval of a scheme for the 
funds to be transferred to nine trustees, 
of whom seven should be nominated 
by the exist executive committee 
& the remaining two by two local 
shipowners’ associations, with power 
to assume new trustees from time to 
time, but vacancies among the trustees 
appointed by the shipowners’ sssocia- 
tions to be filled by persons nominated 
by these bodies. he ct. sanctioned 
the scheme, being satisfied that in the 
particular circumstances of the case 
sufficient provision had been made in 
the constitution of the trust for the due 
administration fl ve pc ar in noe 
future.—CLYDE TRAININ 

SHIP ASSOON., oss) S.C C. 876. “SCOT. 


sk. Persons eligible to act as ad- 
ministrators no longer ee 
Trustees presented a petition in which 
bhey stated that the administration of 
fund had become unworkable 
through lack of effective machinery for 
it on, as owing to a change in 
loca conditions, persons eligible to act 
administrators were no longer 
available, & craved the ct. to authorise 
a transfer of the fund ¢o a general 
trust having similar objects. he ot. 
authorised the transfer. ~—- RoSYTH 
CaNaDIAN FUND TRUSTERS, [1924) 
Ss. Cc. 362.--—SCOT. 


PART IV. SECT. 2, SUB-SECT. 2.—E. 
ded to such other 


Where, ait should be deemed cong Ape ted and }- 
after the 
charita fe Ee: trust 
lus income of 
ch it wae found 
to be impracticable to spend on the 
ohjeota 80 Fl hggshy ste reacribed, the ot., at the 
suit 6 Advocate- General of 


1444e. Fund for erection of stained glass window— ) 


Surplus applied to additional stained glass 
eager ma os KING, KERR v. BRADLEY, No. 
9 an. Ee 


1444b. Gift for restoration or maintenance of 
church.}—Testatrix bequeathed her residue 
‘‘ to be used towards the restoration or main- 
tenance of’’ a certain church :—Held: she 
intended that the residue should be used 
either for the restoration or maintenance of 
the church, or for both purposes, & that, there 
being a general charitable intention, any sur- 
plus must be applied cy-prés.—Re ROBERTSON, 
COLIN v. CHAMBERLIN, [1930] 2 Ch. 71; 99 
L. J. Ch. 284; 143 L.T.36; 46 T. L. R. 276. 


1449a. ——— -——— Alternative non-charitable gift.) 
Pee CHAPMAN, HALES v. A.-G., No. 1424a, 
ante. 


1458. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 


1457a. Particular purpose completed—Result- 
ing trust of surplus.|—By his will, made in 
1876, testator gave £5,000 Consols to Cam- 
bridge University, to be transferred to the 
University if accepted ‘‘ upon trust to be 
applied for the express purpose of carrying 
on to completion & publication my Etymo- 





Vol. VIl.—Charities. Cases 1444a—15382a. 


logical Dictionary of Anglicised Forcign 

ords & Phrases,’’ should the same be in- 
complete at the time of his decease, they 
applying the annual dividends towards the 
scmplatiog & publishing of the dictionary. 
Testator constituted one of his exors. resi- 
duary legatee & diedin 1880. The University 
accepted the bequest on the terms & for the 
purpose specified, & published the dictionary 
in 1892. After all payments had been made 
in connection with the pubiication there 
remained over a surplus of £1,151 148. 10d. 
Oonsols & £230 derived from income & sales 
of the dictionary. Upon a summons by the 
University aski how this surplus should 
be applied :—Held: in the absence of any 
general charitable intention to be gathered 
from the terms of the bequest there was no 
room for the application of the doctrine of 
cy-prées, & there was a resulting trust for 
testator & those claiming under him of the 
surplus moneya.—He STANFORD, CAMBRIDGE 
UNIVERSITY v. A.-G., [1924] 1 Ch. 73; 93 
L. J. Ch. 109; 130 L. T. 309; 40T. L. BR. 3; 
68 Sol. Jo. 59. 


Annotations :— Distd. Re Robertson, Colin v. Chamberlin, 
1940) 2 Ch. 71. Refd. Re Monk, Giffen ». Wedd, (9127! 


197; fe Strickland’s Will Truste National 


Guarantee & Suretyship Assocn., Ltd. v. Maidment, [1936] 
3 All E. R. 1027. 


sree ame nn ee eek 


Part V._—Trust Property after Trust created. 


1480. Add. Annotation :—As to (2) Refd. Under- 
wood v. Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 77. 


1508. Add. Annotation :—N.F. Nicholson v. Eng- 
land, [1926] 2 K. B. 93. 


1511. Add. Anrnolations :—As to (2) Consd. Toates 
v. Toates, [1926] 2 K. B. 30. Refd. Re 
Blake, Re Minahan’s Petition of Right 
(1931), 100 L. J. Ch. 251. Generally, Refd. 
I. R. Comrs. v. Soc. for Relief of Widows & 
Orphans of Medical Men, I. R. Comrs. v. 
Medical Charitable Soc. for West Riding of 
Yorkshire (1926), 186 L. T. 60. 


1582a. —— Settled Land Act, 1925 (c. 18), ss. 29, 
94.]—-The trust deed of a charity placed the 





Bengal, at tie relation of the Treasurer | creased demand for accommodation 
in order to be of greater service to the 
young girl ’’ :—Feld: 


tor Charitable Endowments, & with 
the consent of the author of the trust, 


there was no 


entire management & control of its property, 
which, whether land or investments, was all 
revenue, in the hands of a sole trustee, in 
whom it was vested with full power to sell 
& give receipts for the an aes arene | — 
Held: (1) the trustee could sell the land 
under his trust deed & give a receipt for the 
purchase-money without resorting to his 
life tenant powers under sect. 29 of the above 
Act at all; (2) in any case the proceeds of 
sale would remain revenue & would not 
become capital money arising under the Act ; 
(3) sect. 94 (1) had no application.—Re 
Bootu & SOUTHEND-ON-SEA HSTATES Co,’s 
ConTRACT, [1927] 1 Ch. 579; 96 L. J. Ch. 
272; 43 T. L. R. 3384; eub nom. Boors v. 


a charitable institution (incorporated 
by statute), ‘‘to be used for the 
general purposes of that institution,” &, 


gave leave for the extension of the | gift except to do that which, under the | as to another $20,000, to invest it 


Objecte of the trust so as to apply the 
surplus to such other purposes as the 
ct. deemed proper upon the cy-préa 
Peeples ee ocare -GENERAL OF 

ENGAL wv. WEBB-JOHNSO (1924), 
I. L. R. 52 Cale. 508.—IND. 

sn. Erection of church tower—Surplus 
oppited to building Sunday behook 

OWE & BROWN v. PUBLIC TRUBTEE, 
[1928] N. Z. L. R. 51.—N.Z. 


PART [{V. SECT. 2, SUB-SECT. 38. 
sp. Administration of chartty be- 


e refused.—Ilte 


sa. Intercat 
Whether enti 


circumstances, it ia inexpedient & un- 
necessary to effect now, & it waa not 
within the principle o 
which the ct. cxecutes a general pur- 
1080 cy-prés, & the application should 
OUNG WOMEN’S 
CHRISTIAN ASSOCN. EXTENSION CAM- 
coun FuNb, [1934] 3 W. W. R. 49.— 


f the cases in 


PART V. SECT. 1, SUB-SECT. 1. 


& pay & ap ly the net annual interest 
& income thereof for the benefit of a 
cortain church, & should (inter alia) 
sald church cease to oxist or change 
its adberenco, ‘‘ then & thereafter ”’ to 
** annually y ovor the whole of the 
pet annual intcrest & income ”’ of said 
sum to applit. ‘‘to be used for the 
pee purposes of that institution.” 
n events which occurred = since 
testator’s death, appit. became entitled 
to said gifta in ites favour. It claimed 


yable to beneficiary-— . : : ia rth 
to |—-A testator the right, as sole beneficiary o e 


income, to receive from the trustees 


coming increasingly arduous dc dis- 
couraging.J—It is not a_ legitimate 
around for the application of the 
ootrine of cy-prée merely that the 
in Peualdely can : tar RE pe agli 
c arduous ur, 
in ite resulte.—Re GLascow DOMESTIC 
re SOHOOL, [1923] 8. C. 892.— 


sr. Inexpedient to effect purpose. 
where the ¥.WC.A- cnplied for leave 
acd cobb ; moneys procured by 

becription “ for purpose o 
building an extension to supply in- 


corpus. 
by his will appointed trustees, provid- 
ing for the appointment of new trustees 
in place of those dying, etc., & mere 
them his residuary estate in trust to 
convert into money & stand possessed 
uf all moneys in trust for certain uses 
& purposes, including, as to $20,000 
to invest it & pay the net annual 
interest & income therefrom to his 
sister for life if remaining unmarried, 
& from & after her death or marriage 
to keep invested said sum & ‘‘ pay & 
apply the net annual interest & in- 
come thereof,’”’ one-half to applt., 


8l 


the corpus (one-half & the whole 
respectively) of said sums :—VHeld: 
applt. was not entitled to receive the 
corpus.—HAaLIFAX SCHOOL FOR THE 
BLIND v. CHIPMAN, [1937] 8S. C. R. 
196; 3D. L. R. ¥.~—OAN. 


PART V. SECT. 1, SUB-SEOCT. 4. 

1502 iif. Whether charities within 
bar Vv npr aed eto eas 
c. zpresa trust—Charges. 
Daaxe's EstaTe, [1900] 1 I. R. 186, 
14 acme e 


Onsés 1532a—2137. 


SOUTHEND-ON-SEA ESTATE Co.'s Conmacr, 


137 L. T. £22. 


1545. Add. Annotation seedy to (2) Consd. Re 
Child Villiers’ Appin. Villiers v. A.-G., 
{1922} 1 Ch. 804 

1549. Add. Atnolidions :—Aas to (1) Consd. I. R. 

mrs. v. Glasgow Musical Festival Assocn. 
(1026), 11 Tax Cas. 154. Ae to (2) Refd. Re 
Child Villiers’ Appin., Villiers v. A.-G., [1922] 
1 Ch. 894; Re Booth & Southend-on-Sea 
Estates Co.’s Contract, [1927] 1 Ch. 579. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


1595. Add. Annotation :—Reld. Re Smith, Public 
Trustee v. Smith (1931), 100 L. J. Ch. 409. 


1609a. ——— Not decreed.])—-SoMERVILLE v. CHAP- 
RP ai! oe 1 Bro. C. C. 61; 28 E. R. sate 
xpld. a -G. Bt. John’s Hospital, Ba 


1 ch. ABD. 9 Reta. Browne v. Tighe teoay 2 


“ase, 
1670. ven a :—Generally, Refd. Sun 
Permanent Benefit Bldg. Soc. v. Western 
Suburban & Harrow Road Permanent Bldg. 

Soc. (1921), 01 L. J. Ch. 74. 


Part Vil.—Trustees. 


1847. Add. Annotation :—Refd. Re How, How ». 
How, [1930] 1 Ch. 66. 


1870a. Powers under Settled Land Act, 1925 (c. 18), 
s. 20—Powers of sale under secis. 29, 94.J]— 
Re Boors & SovurTHenp-on-Sea Estates 
Co.’8 ConTRACT, No. 1582a, ante. 


1870b. ——- To what trusts applicable—Public 
trusts—Trust of society within Literary & 
Scientific Institutions Act, 1854 (c. 112).}-- 
Trusts of land belonging to an unincorporated 
society, confined to members paying an 
annual subscription, & the object of which is 
the encouragement of literature, science & 


art, & which comes within Literary & 
Scientific Institutions Act, 1854 (c. 112), 
are ‘public trusts’”’ within Settled Land 
Act, 1925 (c. 18), s. 29, & the trustees, 
appointed by deed since 1925, have the 
Lhe conferred on them by that sect.—Re 
LEVELAND LITERARY & PHILOSOPHICAL 
Soctrty’s Lanp, BoLcHow v. LAUGHTON, 
er tua 247; 100 L. J. Ch. 368; 145 
48 


1988. Add. Annotation :—Refd. Keren Kayemeth 
Ie Jisroel, Ltd. v. I. R. Comrs., [1931] 2 
K. B. 465. 


Part IX.—dJurisdiction over Charities. 





1980a. unto my country 
England.’’]—Ae SmitrH, PUBLIC TRUSTEE v. 
Smits, No. 217c, ante. 


1981. Add. Annotation :—Refd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 153. 


1998. Add. Annotation :—Refd. He King, Kerr v. 
Bradley, [1923] 1 Ch. 248. 


2001. Add. Annotation :—-Consd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 158. 


2015. Add. Annotation :—Refd. R. v. All Souls 
College, Oxford (1681), Skin. 13. 


2019a. .}—If the visitor of a college 
refuse to exercise his visitatorial power by 
hearing an appeal, the Ct. of Queen’s Bench 
will grant a mandamus to set him in motion, 
but cannot afterwards review his decision. 

A fellow of King’s College, Cambridge, had 
been expelled the college & deprived of his 
fellowship, by the provost & fellows, upon 

a charge of fraud & perjury, the proceedings 
pola conducted partly in the absence of 
the accused, & the charge being alone sup- 
ported by a comparison of his letters with 
an answer which he had filed in a suit in 








| eciuennenmemnamed 


PART V. SECT. $, SUB-SECT. 6. se; 


Departure from trust— 
sanctioned. }—The ct. will not authorise 


Chancery. Upon appeal to the visitor, the 
decision of the provost & fellows was affirmed : 
—Held: the ct. had no power to grant a 
mandamus to restore to the fellowship.— 
Ex p. BuLLER (1855), 25 L. T. O. S. 1023 1 
Jur. N. 8. 709; 3 W. RR. 447; 3 C. L. R. 
1158. 

2026. Add. Annotation :—Refd. R. v. Stepney 
Jorpn., Hz p. Walker & Sons (1932), 102 
L. J. K. B. 118. 


After this case add :— 
——.}—See, now, 8. C. J. (Consolidation) Act, 
1925 (c. 49), 3. 19 (5). 
2111a. S. P. Ex p. ButLar (1857), 28 L. T. O. 8. 
269; 21 J. P. Jo. 84. 
2137. For the existing paragraph: substitute the 
following paragraph :— 

Not exempt—Gift of land to mixed charity at 
date of determination of question by com- 
missioner—Not mixed charity at time of 
donation.|--In order that a donation or be- 
quest may come within the provision in 
1853 Act, s. 62, exempting from the juris- 
diction or control of the Charity Comrs. a 


2041. 


Whether , his succeasor “ at his death * for a 
ublic charitable trnst, there should, 


B60 i. When sanctioned by court.]— 
When land ia held upon a charitable 
trust, which contemplates its: Vaal 
manent retention, & thoere is 
express power to mtge. the land, the 
at. will not give ita aanction to a 

. Unless satisfied that a mtge. 
be not sari en ees toe er gaa is 


ecessary for t effect 

of the trust. Dee oe expediency is 
insufficient.--Re HUGHEs, oe v. 
aoe OF ENGLAND TRUSTS CORPN. 
veeesy: 41 


sag ala Peer Wed 
areas L. ——AUS. 


a departure from the terms of a charit- 
able trust by way of mtge. of the trust 
remises, the performance of 
8 trust as ally created has 
me impocal le otherwise.—Re 
nveEe THORNTON v. MELBOURNE 
CHURCH OF ENGLAND TRUSTS CORPN., 
{1984] V. or. R. 345.~— AUS. 


PART VIL SECT. 2, SUB-SECT., 2. 
et. Power of successor— 
mable of death— 
mplied power of revocation. }—Where 
power is given to # trustee to appoint 


82 


the appointment is made inter vivos 
to tako effect at once, be proof of oir- 
cumstances showing that the appointor 
had reasonable apprehension of his 
death, & it is always subject to the 
condition that, the appointor 
recovers, the transfer is not to operate ; 
& even if the power of revocation is 
not expressly reserved in the deed. such 
a deed should always be deemed to be 
subject to a power of revocation by 
npr reuon. Inca MUupALiaRn 
DuRamwamMt MUDALIAR (1927) 
L L. R. 61 Mad. 730.—-IND. 


donation or bequest made ta a ‘ mixed 
charity '"'—i.e. a charity maintained partly 
by voluntary subscriptions & partly by 
income from endowment—it must be a 
donation or bequest to a charity which is 
already, at the date of gift, a mixed charity. 
It is not sufficient to bring the donation or 
bequost within the exemption for the charity 
to become a mixed charity between the date 
of gift & the determination by the ct. of the 
question of exemption. 

Land within the registered area was con- 
veyed to a charity which at the time, although 
possessed of other cpa bearing land, was 
not also maintained by any voluntary sub- 
scriptions. After the application for regis- 
tration & pending the determination of the 
question of exemption by the ct., voluntary 
subscriptions were received & the charity 
became a mixed charity :—Held: the land 
not having been given to a charity which at 
the date of gift was a mixed charity, was not 
aan from the jurisdiction or control of 
the Charity Comrs., & a restriction must be 
entered on the register against a disposition 
of the land without their consent.— Re CHILD 
VILLIERS’ APPLICATION, VILLIERS v. A.-G., 
[1922] 1 Ch. 304; 91 L. J. Ch. 473; 126 L. T. 
555; 38 T. L. R. 291; 66 Sol. Jo. 266, O. A. 


ae viahurd iia -—Apld. Zc Shakeepeare Memorial Trust, Lytton 
-» [1923] 2 Ch. 398. 


Vol. VItI.—Oharities. (Cased 2187—2aa0a. 


2146a. —— Land purohased out of donation— 
Donation before first annual subseriptiqn.|— 
Re SHAKESPHARE MEMORIAL TRUST, LyTTON 
(Ear.) v. A.-G., No. 78a, anie. 


2154. Add. Annotation :——Consd. 
Parish Lands, [1934] Ch. 151. 


2154a. Time for appeal.}—(1) On an appeal, by 
leave of the A.-G., from an order of the 
Charity Comrs, establishing a scheme for the 
administration of charities, the petition to the 
ct. must under Charitable Trusts Act, 1860 
(c. 136), s. 8, be presented within three 
calendar months next ‘after the definitive 
publication of the order,” which is effected 
under sect. 7 of the Act by affixing a copy of 
the order when made in some convenient 
place within the parish or in the district to 
which the charity is applicable such as on the 
church door, & an appeal presented more 
than three months after the date when the 
order is first so affixed is out of time. 

(2) A petition for appeal, to be presented 
under Charitable Trusts Act, 1869 (c. 110), 
8. 11, under the hand of applt., may be signed 
by the applt.’s solicitor or other duly 
authorised agent. eas DIprFoRD PARISH 
LANDS, [1934] Ch. 15 103 L. J. Ch. 1465. 


2154b. Petition for mah eatery }--Re DiPt- 
FORD ParisH LANDS, No. 2164a, ante. 


Re Diptford 


Part X.—Practice. 


2177a. —— Action to restrain exclusion trom 
management of non-provided school, }J---*Wlerc 
an action was begun which claimed an in- 
junction restraining defts. from excludinis 
pltf. from the meetings of the managers of a 
non-provided school, who had been appointed 
in pursuance of an order made by the Board 
of Education under Education Act, 1902 
(c. 42), s. 11 (8), & damages, & where the 
management of such non-provided school had 
been originally established by a trust deed, 
the action was not allowed to proceed until, 
in pursuance of Charitable Trusts Act, 1853 
(c. 187), 8s. 17, & Orders in Council made 
under Board of Education Act, 1899 (c. 33), 
s. 2 (2), a certificate from the Board as 
exercising with regard to educational charities 
the jurisdiction formerly exercised by the 
Charity Comrs. had been obtained.—F'ALCONER 
v. STEARN, [1932] 1 Ch. 509; 101 L. J. Ch. 
231,232; 146 L. T. 461; 30 L. G. R. 187. 


2224. Add. Annotation :—Refd. Key v. Bastin, 
[1925] 1 K. B. 650. 


2227a. Bequests to Irish parishes.]—Jie Lov a 
NAPER v. BARLOW, [1932] W. N. 17; 
L. T. Jo. 116; 73 i Jo. 168. 


2246a. Bequests to Irish  parishes—Attorney- 
General of the Irish Free State not proper 


PART IX. SECT. 3, SUB-SECT. 1. 


ad. Effect of Church of England Trust 
edie Act, 1917, 8. 32.}—Although 
by Feesou of the wido powers conferred 
on Synod by sect. 32 of Church of 
Englan Trust Property Act, 1917, in 
ts ee tion of 'truste, it 
probable that the Ct. of Equity 

i pontine to exercise its 
jurisdiction in respect to charitable 


RTY TRUST 
W. N. 241.—AUS. 


trusts coming within the pheresion of 
that Act, mevertheless the ct. has 
jurisdiction to entertain informations sv. 
the object of which is to complain of 
breaches of such trusta & to administer 
the same, & will not decline to exercise 
such jurisdiction except for good cause 
eephiiia —A.-G. v. CHURCH OF ENGLAND 
DIOCESE OF iia ts 
(1938), 34 8. R. N. 8.W. 36; 50N.8. 


party.|—Re Lovn, NAPE v. BARLOW, [1932] 
W.N. 17; 173 L. T. Jo. 116; 73 L. Jo. 168. 


2252. Add. Annotation :—Refd. Key v. Bastin, 
[1925] 1 K. 3B. 650. 


2271, Add. Annotation :---Refd. Re Wow, Wow t. 
How, [19380] 1 Ch. 06. 


2283. Add. Annotation :-——Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 


2289a. —-—- Trust to establish Home of Rest— 
Reference to decide whether practicable. |—e 
JAMES, GRENFELL v. HAMILTON, No. 47c, ante. 


23380a. -J—An information was filed in the 
year 182] against the trustee of a grammar 
school founded in the reign of Edward VI., 
praying that a new scheme might be approved 
of for the management of the school. Pend- 
ing these proceedings, the trugtees, in the year 
1838, themselves made new regulations for 
the school, to which the usher, who was 
appointed previously to the filing of the 
information, was ordered to conform. The 
usher refused to be bound by such new regula- 
tions, & was consequently dismissed, & now 
presented a petition under Charities Pro- 
cedure Act, 1812 (c. 101), alleging that the 
trustees of the school had no power to alter 
the rules, & praying that he might be re- 





PART IX, SECT. 3, 8UB-SECT, 2. 


Enforcement of provision for 
schism. }— When sropanty” in given = 
trust for A., &. & C., etec., formin 
sasociation for fraternal & benevo anit 
urposes, if the instrument provides 
in or the case of a echiam then the ct. 
will act upon AF -~LINDSAY 9%. EMPY 
ae (1915), 32 W. L. R. 

R. 32: 23 D.L. R. 877. CAN. 
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instated :—Held: the ct. had no power, 
except under an information, to decide 
whether the trustees had power to alter the 
re tions of the school. Petition dis- 
missed, with costs.—A.-G. v. East RETFORD 
GRAMMAR ScHOOL (1848), 17 L. J. Ch. 450. 


23830b. Matters relating to constitution of charity.) 
—A.-G. v. BRISTOL CORPN., Ex p. Goodenough, 
No. 2346a, post. 


2346a. ——— After decree.}—After .. decree 
had been made, in a suit by information & 
bill, for the general administration of a 
charity, one of the objects of which was a 
free grammar school, the master of the school, 
who was not a party to the suit, presented a 
petition in it, with the sanction of the A.-G., 
stating that, in 1832, which was five years 
before the decree was made, defts., the 
trustees of the charity, unlawfully removed 
him from his office, & praying to be paid the 
arrears of his :—Held: (1) the petition 
could not be entertained, because it was 
 parripatet by @ person who was not a party 
the suit, & involved an important question 
between the petitioner & the trustees, which 





was not raised at the hearing of the suit ;: 
(2) the ct. would not have had jurisdiction. 


to determine the question, if the petition had 
been presented under Charities Procedure 
Act, 1812 (c. 101), but that a new suit must 
be instituted. 

(83) Where the rule Jaid down for the 
management of a charity is clear, & the only 
question is whether the parties have acted 
according to that rule or not, that is a ques- 


tion which may be determined on petition. 
But, where the question has reference to the 
original constitution of the charity, as, for 
whether certain persons called 
governors or ti » have a certain 
authority, that is a question touching the 
original constitution of the charity, which 
can be decided only on information (SHAD- 
WELL, V.-C.).—A.-G. v. BRISTOL CORPN., Ex p. 
GoopENOUGH (1845), 14 Sim. 648; 

ae Oh. 457; 5 L. T. O. 8. 583; 60 E. R. 


23538a. ——— Not petition for payment out of funds 


in court of money for completion of purchase 
of land.J—Z2 p. St. BARTHOLOMEW’S 
aoa (GOVERNORS) (1928), 72 Sol. Jo. 


2414a,. Order for payment of legacy to trustee— 
Undertaking to render accounts to Attorney-~ 
General. ]— Re REDDISH, PENTON v. WATERS, 
[1934] W. N. 198; 178 L. T. Jo. 329. 


2428a. ——— ———, ]— Popes v. A.-G., [1932] 
W.N. 100; 173 L. T. Jo. 320. 

2446. After this case add :— 
——, }—See, now, S. CO. J. (Consolidation) Act, 
1925 (c. 49), s. 19 (5). 

2537. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 


2562a. Application to ascertain whether cy-pres 
doctrine applicable.J}—He LAWTON, GARTSIDE 
v. A.-G., No. 1252c, ante. 


2576. Add. Annotation :—Refd. Re Monk. Giffen 
v. Wedd, [1927] 2 Ch. 197. 





GCHATTEL MORTGAGES. 


See Bruus oF SALE. 


CHEAT. 


See CRIMINAL Law. 


CHECKWEIGHER. 


See MineES. 


CHEESE. 


See Foop AND DRuwuGs. 


CHiMNEY. 


See EASEMENTS ; NUISANCE. 


CHIMNEY SWEEP. 


See MASTER AND SERVANT; TRADE. 
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7. 


12a. Rentcharge—Arrears of.|—-SALWAY v. SAL- 


18, 


19. 
20. 


21. 


21a. 


ee 


PART I. SECT. 1, SUB-SECT. 2. 
ad. Add “ 
8s. Add ‘‘ revsd. in pert 4 A. R. 267.” 


27 i. 
one S, were pic ident a & au ee 


CHOSES 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


IN ACTION. 


Part |.—lIn General. 


Add. Annotation :—Refd. Re Sandiford (No. 
2), Italo-Canadian Corpn., Ltd. v. Sandiford, 
[1935] W. N. 158. 

Amb. 692; 


WAY (1770), 2 Dick. 4384; 21 


E. R. 338 

Add. Annotations :—Distd. Baker v. Archer- 
Shee, [1927] A. C. 844; A.-G. v. Belilios, 
(1928] 1 K. B. 798. Refd. New York Insce. 
v. Public Trustee, [1924] 2 Ch. 101; Brassard 
v. Smith, {1925] A. C. 371; Herbert v. I. R. 
Comrs., I. R. Comrs. v. Herbert (1925), 9 
Tax Cas. 593; Daw v. I. R. Comrs., Duff 
Dunbar v. I. R. Comrs. (1928), 14 Tax Cas. 58. 
After this case add ‘‘ Patent.]|—-Sce PATENTs.”’ 
Add. Annotations: — Dbtd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669, 
Refd. New York J.ife Insce. v. Public Trustee, 
[1924] 1 Ch. 15. 

Add. Citations :-—FAVOREE v. STEINKOPFF, 


. [1922] 1 Ch. 174; sub nom. Re STHINKOPFF, 


FAVoORKE v. STEINKOPFF, 91 L. J. Ch. 165; 
126 L. T. 697. 


——---,}--In Feb. 1912. three parcels of 
goods were shipped in a Jsritish steamship 
from Baltimore for Hamburg. The ship 
sailed & was never heard of again. The goods 
were insured with M., who were German 
nationals carrying on business in New York. 
The assured claimed against M., & some time 
before Nov. 1918, were paid by M. for a total 
loss; whereupon the bills of lading were 
handed over to M. by the assured. Actions 
on the contract of carriage against the ship- 
owners were commenced in England for the 
benefit of M. & other insurers by the owners 
of the goods & damages were recovered, of 
which the sum of £4,538, being that portion 
which corresponded with M.’s share in the 





insurance, was claimed by deft. to be subject |. 


in his hands to the charge created by the 
Treaty of Peace Order, 1919. On Nov. 18, 
1918, after the outbreak of war between the 
United States & Germany & after proceedings 
had been commenced in England, pltf., in 
pursuance of the American Trading with the 
Enemy Act, 1917, & executive Orders made 
thereunder, made a demand upon M., the 
effect of which was to vest in him as Alien 
Property Custodian all the property, rights, 
claims & assets of M. within the United States. 
In an action by pltf. claiming payment by 
deft. of the said sum of £4,588, so recovered 
by M. & in the hands of deft. as Administrator 
of German Property :—Held: (1) on the 
crucial date, Nov. 18, 1918, M. had by subro- 
gation anequitable interest as against the 
owners of the sends in the men of action 


ER See eR NR ann em ee ee 


on bual 
revad, 17 O. R. 574.” 
Meta at Indore. 


esis I. pe ieee 


dest owing by 
account; the 


of the tudor State. 


23. 


24, 


25. 


26. 


26a. 


which those owners had for the loss of their 
goods to the extent that was necessary to 
recoup to M. the amount paid on the policies 
of insurance; (2) that right of action came 
within the general rule that choses in action 
must be taken to be situate in the country 
where they are properly enforceable ; (3) not- 
withstanding the fact that the bills of lading 
& other documents relating to the claim 
against the shipowners were at the material 
time in the hands of pltf. in the United States 
as Alien Property Custodian, the situs of the 
right of action was in England, & therefore 
the sum recovered for M. therein passed to 
deft. & not to pltf.—SUTHERLAND v. GERMAN 
PROPERTY ADMINISTRATOR, [1934] 1 K. B. 
423; 103 L. J. K. B. 244; 150 L. T. 247; 
50 T, L. R. 107, C, A. 


Add. Annotations :—Consd. Royal Trust Co. 
v. A.-G. for Alberta (1929), 46 T. L. R. 25; 
English, Scottish & Australian Bank, Ltd. »v. 
I, R. Comrs. (1931), 48 T. L. R. 170. Refd. 
New York Life Ince. v. Public Trustee 
(1924), 93 L. J. Ch. 449; Republica de 
Guatemala v. Nunez, [1927] 1 K- 3. 669. 


Add. Annotations: —Consd. Republica de 
Guatemala v. Nunez. [1927] 1 K. B. 669. 
Refd. New York Life Insce. v. Public Trustee 
(1924), 93 I. J. Ch. 449. 


Add. Annotations :—Apld. New York Life 
Insce. v. Public Trustec, [1924] 2 Ch. 1013 
Richardson v. Richardson, [1927] P. 228. 
Consd. Alberta Provincial Treasurer v. Kerr, 
(1933) A. C. 710, Retd. Inglish, Scottish & 
Australian Bank, Ltd. v. I. R. Comrs, (1931), 
48 T. LL. R. 170: Re Russian Bank for Foreign 
Trade, [1933] Ch. 745. 


Add. Annotation :—Overd. English, Scottish 
& Australian Bank, Itd. v. I. R. Comrs. 
(1931), 48 T. L. R. 170. 


-}—An agreement for the sale, among 
other things, of simple contract debts owed 
by debtors resident out of the United 
Kingdom is exempt from stamp duty in 
respect of such debts on the ground that they 
are “ property locally situate out of the 
United Kingdom ”’ within the exception in 





Stamp Act, 1891 (c. 39), s. 59 (1).— ENGLISH, 


ScoTrisH & AUSTRALIAN BANK, LTD. v. 
INLAND REVENUE Comrs., [1932] A. C. 238; 
101 L. J. K. B. 193; 146 L. T. 330; 48 
T. L. R. 170. 


nnotation :-—Refd. Re Russian Bank for pone Trade, 
(1933) Ch. 745. 


27. 


pes eapried 
ness a8 ® commission agent at 
Indore, also at Bombay, his head office 
S. had dealings with 
through both offices, a scparate 
Sanount betnie kept at bent: On Apr. 17, 
1924, a sum of nearly two lakhs was 
..to 8. on the Bombay 
dore account was about 
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Add. Annotations : -—As to (1) Consd. Favorke 
v. Steinkopff, [1922] 1 Ch. 174. As to (2) 
Refd. Favorke v. iii tes en?) 1 Ch. 174. 


wn a ts ee 





even. On ‘hint. date a notice was 
sorved on resp. by order of the Indore 


Govt. requiring him to pay to it the 
sum ow to S. on the Bombay 
account, he debt was accordingly 


transferred to the Indore account 
without the consent of S., &on May 15 
1924, was credited iS: "the ruler o 
Indore. On May 16, 1924, appits. 


27a. Assignment executed abroad—Of debt payable 


in England.]—C., being domiciled in Guate- 
mata, deposited a sum of money with a bank 
in London. Subsequently he, being then in 
Guatemala, assigned in writing by way of 
gift the money so lying to his credit at the 
bank to N., who was also domiciled in 
Guatemala, & written notice of that assign- 
ment was given to the bank. It was not 
disputed that if the effect of that assignment 
had had to be decided by English law it 
would have been held good. By the law of 
Guatemala an assignment of money made 
without consideration is void, unless made by 
a document executed before a notary on 
stamped paper, & signed by both parties ; 
& by the same law an infant cannot accept 
a voluntary assignment, himself, it must be 
made to & accepted by a legal representative 
appointed by a judge on the infant’s behalf. 
The assignment was on unstamped paper, 
was not executed before a notary, & was not 
signed by N. At the time of the assignment 
N. was an infant & no legal representative 
had been appointed. The money lying in 
the bank h-vving been claimed both by the 
republic of Guatemala & by N. the bankers 
interpleaded.. In an action to determine 
the issue between the two claimants :— 
Held: the validity of the assignment to N. 
must be determined by the law of Guatemala, 
& was therefore bad: 

(Per BANKEsS, L.J.) upon the ground that, 
as the republic & N. were both domiciled & 
resident in Guatemala at the date of their 
respective assignments, & as the English 
depositary claimed no interest ‘n the fund, the 
question which, if either, of the two claimants 
was entitled to it must be determinsu by the 
law of their domicil & residence, & not by 
that of this country ; 

(Per ScrutTron & LAWRENCE, L.JJ.) upon 
the ground that the question of a person’s 
capacity to take an assignment of personal 
property is to be governed either by the law 
of his domicil, or by that of the country 
where the assignment takes place, & that, as 
in this case the country of N.’s domicil & 
that of the assignment to him were the same, 
it was immaterial to inquire which, had they 
been different, ought to prevail; but from 
either point of view N. was incapable, by 
reason of his infancy, of receiving the 
donation ; 

(Per Scrutron, L.J.) on the further ground 
that by reason of non-compliance with the 
formalities relating to stamp, notary, etc., 
the assignment was, both by the law of the 
place where it was made, & by that of the 
domicil of the parties to it, not merely 
inadmissible in evidence but void ; 

(Per LAWRENCE, L.J.). Ags the contract of 
deposit was made in England, & the money 
was repayable in Eugland where the bank 
was domiciled, & was recoverable in England, 
it was an Innglish debt having a local situation 
in this country, & accordingly the validity of 
the assignment, as distinguished from that 
of a contract to assign, must be governed by 
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the lex loci rei site, & not by the law of the 
coun where the assignor & assignee were 
domiciled, or where the assignment took 
pee Consequently if non-compliance with 
he required formalities had been the only 
objection he would have held the assignment 

od.— REPUBLICA DB GUATEMALA v. NUNEZ, 
F027] 1K. B. 669; 96 L. J. K. B. 441; 136 
ms T. 743; 43 T. L. R. 187; 71 Sol. Jo. 35, 


Annotations :—Folld. Re Anziani, Horbert v. Christopherson, 
(1980) 2 Oh. 407. Refd. Richardson v. Richardson, [1927] 


27b. 








Exercise of power of appointment over 
sum in England.j|—An assignment, executed 
in a foreign jurisdiction by a person there 
domiciled, of a chose in action locally situate 
(so far as a chose in action can be) in Eng- 
land, is void if the assignment is void on 
pounds of substance according to the local 
aw. 

A. document executed abroad in exercise of 
powers of appointment conferred by settle- 
ments executed in accordance with English 
law, & expressed to be intended to operate 
both as an assignment & as a will, may take 
effect as a conveyance inter vivos of the pro- 
perty of the person executing it. 

Upon the marriage of testatrix, who was 
born in Italy, to an Italian, two settlements 
of property belonging to her, hereinafter 
respectively called the ‘‘A’”’ settlement & 


the “B” settlement, were executed. The 


“A” settlement comprised proceeds of sale 
of English freeholds conveyed to the settle- 
ment trustees on trust for sale, & invest- 
ments & other moneys, the whole fund being 
settled on trust to pay to the husband during 
the joint lives of himself & testatrix, £500 a 
year, & subject thereto to pay the annual 
income to testatrix for life without power of 
anticipation, &, after her death, to raise 
£50,000, as she should by deed or will 
appoint & pay the sum so raised to such 
persons as she should appoint. ‘The “B”’ 
settlement comprised certain freeholds &- 
certain moneys which were settled on trust 
to pay the incume to testatrix for life, & 
after her death as she should appoint. Both 
were English in language & form, & the 
trustees were resident in the United Kingdom. 
By a deed of Dec. 10, 1906, to which her 
husband & the trustees of the ‘‘A”’ settle- 
ment were parties, testatrix appomted that 
the residue of the £50,000, which she then had 
power to appoint under the ‘* A ”’ settlement 
should be charged upon & raised out of the 
property subject to that settlement, &, after 
her death, should be held in trust for her 
absolutely as her separate estate. By a deed 
of May 23, 1912, between herself, her husband, 
& the “B” settlement trustees, testatrix 
appointed that, after her death, &, until then, 
subject to her life interest, the property com- 

rised in the ‘ B ”’ settlement should be held 

y the trustees upon trust to pay sums which 
she or her husband should become liable to 
pay to them under certain covenants of 
indemnity in the deed, &, subject thereto in 


It was not for the ct. to 


served on resp. an order of the Hjgh Ct., 
Govt. 


made in a suit which they had brought 
S., attaching before judgment 


tract between resp. & S. did not provide 
expressly or impliedly that payment 
was to be solely, or primarily, at Bom- 


by applta. 

inquire whether the Indore 

in seizing property situate in its own 
rri had acted 


against S., 
the debt in question. Applts. having bay, or make the debt enforceable te saat within the law of 
obtained later a decree in their suit only there, the situs of the debt was that tate.——CHATURBHUS PIRAMAL 


8, sued resp. claiming to enforce 


sgainst Indore ; & it had been effectively seized 
attachment :-—Held: as the con- hment 


by the indore Govt. before attac 
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v. CHUNILAL OO (1933), 40 
Le Re ind, App. 21L— IND. 


Cases 27b—67a. 


35. 


47. 


53. 
63. 


trust for testatrix, her heirs, administrators 
& assigns. Testatrix & her husband lived 
in Italy, & she was domiciled there at the 
date of her death. On July 28, 1927, being 
then domiciled in Italy, she executed an 
‘‘ appointment & assignment,’’ expressed to 
be supplemental to the ‘‘ A ”’ settlement, the 
‘“ B ”’ settlement, & the deed of Dec. 10, 1906, 
& expressed also to be intended to operate as 
na Sipe seer aey inter vivos & asawill. By it, 
ene Bppoytee & assigned the property com- 
in those documents, subject to certain 
subsisting trusts, the trustees of the 
appointment & assignment whom _ she 
appa exors. upon trust for the payment 
certain debts & legacies, & she gave the 
final residue to one of the trustees absolutely. 
After the death of testatrix leaving no other 
testamentary disposition, the deed of appoint- 
ment & assignment was admitted to probate 
in the United Kingdom :—Held: (1) the 
deed of appointment & assi ent so far as 
it purported to assign movable property was 


ENGuIsH AND Empire Digest SuPPLEMENT. 


subject to the law of the country in which it 
had been executed & in which the testatrix 
was domiciled, i.e. to Italian law,” & that, 
being null &. void in Italian law, it did not 
effectually assign the remainder of the 
£50,000, appointed by the deed of Dec. 10, 
1906 ; ’(2) the appointees of the sum of 
£50, 000, were not persons entitled to im- 
movable property. Their right, which was 
to require the trustees to pay the amount, 
was a chose in action in the nature of a 
movable; (3) the deed of appointment & 
assignment, as it was expressed to be in: 
tended to operate as an assignment as well 
as a will, could take effect as a conveyance 
inter vivos of the immovable a pig ied of 
testatrix situate in England. ine 
HERBERT v. CHRISTOPHERSON, [1930] 1 
407; 99 L. J. Ch. 215; 142 L. T. 570. 
After this case for ‘‘ ents executed 
abroad.}|—See Nos. 459-462, 504, 505, post,”’ 
a = . }—See, also, Nos. 460-462, 604, 





Part 11.—Assignment in General. 


29. Add. Annotations :—Refd. ‘Public Trustee v. 


Elder, [1926] Ch. 776 ; Pe (Sir Grey) 
e. Homewoods Sawmills, Ltd., [1938] 2 All 
qf. R. 783. 


Before this case add, ‘‘ 1873 Act,s. 25 (6), is 


40. 


now replaced by Law of Property Act, 1925 
(c. 20), 8. 136.” 

Add. Annotation :—Refd. National Provincia] 
& Union Bank of England v. Lindsell (192)), 
91L. J. K. B. 196. 


Part IIl—What may be Assigned. 


Before this case add, ‘‘ 1878 Act, s. 25 (6), is 
now replaced by Law of Property Act, 1925 
(c. 20), 8. 186.” 


Add. Annotation :—Refd. Re Bower-Williams, 
Ex p. Trustee, [1927] 1 Ch. 441. 


Add, Annotations :—As to (1) Refd. Cottage 
Club Estates v. Woodside Estate Co. (Amers- 
ham) (1927), 97 L. J. K. B. 72; Re Wait, 
[1927] 1 Ch. 606; Earle v. Hemsworth 
R. D. C. (1928), 140 L. T. 69; Williams v. 
77 Assurance Oo. (19382), 87 Com. Oas. 


67. Add. Annotations :—Consd. Bank of Liverpool 


67a. 


rt a a I I RA EN tee crete eo eee 


& Martins v. Holland (1926), 48 T. L. R. 29. 
Distd. Karle v. Hemsworth R. D.C. (1928), 44 
T. L. R. 605. Refd. Williams v. Atlantic 
Assurance Co. (1932), 37 Com. Cas. 304. 
Assignment of part of debt—Not operative 
pass legal right to part assigned.|—A firm 
C., V. & Co., being owners or pledgees of 
certain cotton goods, which had been trans- 
ferred or pledged to them by one member of 
the firm, insured them for £8,000 upon an 
open policy of marine insurance. The goods 
were set at sea. The firm incurred a 


ote 


PART II. SECT. 1. 


Fe eee one - PR arte ete mee  ee FRA Mie RL HE eer EO Ae ee rR | eet ae ae RNR Te Ot A YH ct RN SOR 


assignor some one may not havo 
ue ble ene in that chose in action 
Ww 


liability of £7,000 to one W., & in settlement 
of his claim it was agreed that they should 
assign the policy to him & that he should 
pay them a certain sum unconditionally & 
a further sum of £1,000 if, but only if, the 
should receive that amount or more from 


‘the insurers. W. then in his own name 


brought an action against the insurers to 
recover the value of the insured goods :— 
Held: an assignment of part of a debt or 
legal chose in action is merely an equitable 


assl ent & is not effectual to transfer the 
legal right to the debt or ‘‘ thing in action ” 
dee: aw of Property Act, 1925 (c. 20), 


s. 136, & therefore -pltf. suing in his own 
name could not recover; by SLEssER, L.J., 
also on the additional ground that no express 
notice had been given to the insurers after 
execution of the assignment; ScRUTTON, 
J., contra on this point, inclining to the 
view that, if there was an assignment valid 
in other respects, the pleadings gave sufficient 
notice of it pendente lite so as to bring the 
case within R. 8. C., Ord. 17, r. 3.—WIL- 
LIAMS v. ATLANTIC ASSURANCE Co., Lrp., 
[19838] 1 K. B. 81; 102 L. J. K. B. 241; 





facie arsignable.— MconamMMaD Mor- 
DEEN v. OHINTHAMANI Cuerrad | (1929), 


sg: Po hapeggac hola Act, RO Ay rat Sar —D become lowally pienso the | I. L. R. 52 Mad. 503.—IND. 
Equi .DAWBON v. LEACH AZZA, 

837 (m) of Ju natu Act, SA, 1922, mae W. R. 647; [1936] 1 PART Il. SECT. 2, SUB-SECT. 2. 
Geale with only the legal ri t bet ween R 3) CAN. be iti. ot, RSS, 1 oae te er Choses hee 
6 assignor ee of a chose in can 
action é& there is nothing therein PART lil, SECT, 8, 8UB-SECT, 1. | an’ saci ganient, 0 of 8 debt.— 
suggest that, while the assignee has all —~ ——.}—The j tofa MacDox YaL BaNK OF 
the legal rights & remedies of the forelza ot. creates a debt, & is primd CANADA, T1934] i W. W. R. 732.—OAN. 
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148 L. T. 313; 37 Com. Cas. 304; 18 Asp. 91. Add. Annotation :—Refd. Edwards v. Motor 
M. L. C. 334, C. A Union Insce., [1922] 2 K. B. 249. 
"14. Add. Annotation :—Refd. Mason v. Mason & 93. Add. Annotation :—Refd. Gottliffe v. Hdel- 
Cottrell, [1933] P. 199. ston, [1930] 2 K. B. 378. 
78. Add, Annotation :—As to (2) Apld. Earle v. 94 Add. Annotation :—Consd. Re Lloyd's Furni- 
ture Palace, Evans v. Lloyd's Furniture 
- Hemsworth R. sng ai = : T. os Palace, [1928] Ch. 853. 

a. —— e on money.} — He can! < 
retention money under a building contract, = Sgt ra cota aan aber - thee Grey) 
ea not becomins eee until a later E. R. 733 : oN 

a an the assignment, constituted a ovis ; 
debt or legal thing in action which could be 1068. -——- —-— Grantee bound to attend at 
assigned, & could be sued for in an action specified place to receive payments & give 
without joining the assignors as parties.— receipts.)—Held: assuining such condition 
G. & T. Earye, Lrp. v. HeEmMswortu RuraAL aca tly ee oni ee a ah 
nn e grantee fro g the annuity to a 
ee oC. 6 (1928), 140 L. T. 69; 44 third person.—ARDEN v. GooDACRE (1852), 
Ot pita 11C. B. 888; 21L. 3.0. P. 129; 18 L. T. 
78. ey ae eee bade aie aoe Bore O.S. 208; 16 Jur. 629; 138 EB. R. 728. 
Vs LONGOD 1NCaTO OF Varieties, 110a. —— ]—Testatrix by her will, dated in 
A. 0.1; Re Wait, [1927] 1 Ch. 606. 1862, gave a fifth share of her residuar 
80. Add. Annotation :—As to (2) Refd. Allgemeine estate to her daughter W. for life, wit 
Versicherungs-Gesellschaft Helvetia v.. Ger- remainder to her children, but if she should 
man Property Administrator, [1931] 1 K. B. die without issue, which event happened, 
672. : oe shes to go to ae nest ob aT as ae 
ae ad not been married.’’ In another 
81. aus ence ae ne v. Hemsworth daughter of testatrix, married, & by her 
- D. ©. (1925), ak aed marriage settlement covenanted that any 
82. Add. Annotation :—Refd. Gray v. Spyer, real or personal property to which she then 
[1922] 2 Ch. 22. was entitled for any estate or Interest what- 
84. Add. Annotation :—Refd. Norwich Union Fire Soyer Mh rey eto, Poxn ainder, Ot Sx pectaney 


86. 


Insce. Soc. v. Colonial Mutual Fire Insce., 
(1922) 2 K. B. 461. 


Add. Annotation :—Refd. Rye v. Purcell, (1926) 


1K. B. 446. 


on a 





should be settled upon the trusts of the 
settlement. W. died in 1912 without issue, 
& leaving J. her sole next of kin :—Held: 
the interest which J. had at the date of the 
settlement In the scttled share of W. was 


ae oe wo Ae ee - Si etic tnt eae 


PART HII, ‘SECT. 2, SUB-SECT. a 


q7 i -J—M. who had con- 
tracted with defts. to do certain work 
for them, Pi an order upon defts. 


ra 





in ao o cee M., who assigned it to 
pitfs. to H. & M. “any moneys 
due or to yeas due on my contract. 


in consideration of moneys advanced 
by them to me for tho purpose of 
financing this contract.” Defts. 
acknowledged the receipt of the order. 
Afterwards certain payments were 
made by defts. to sub-coutractors on 
M.’s direction, oe in the 
action were peld t to solrs. & execution 
credit tors of M. attached moneys in 
defts.’ hands payable upon the con- 
tract, whereu he an interpleader issue 
was directed —Held: the order 
under which ae he claimed was not a 
legal assignment of an existi chose 
in action nor an ass ent of the con- 
tract: it was not more than an 
equitablo assignment et a fund not xo 
om reheat —_ eee ae TRUST 
Hssex DER UTILITIES Com- 
SInBTON “10g8) 62 O. L. R. 551.—CAN. 


78 1. Money accruing to assignor by 
will.}—An amount which exors. are 
directed by the will to pay for the 


main tenanios & education Ot an infant 
may be assigned by the person to whom 
ae have become Hable therefor.— 


RANT ESTATE, MULLIN & MULLIN 
Pa naka (1928) 1 W. W. Rh. 894 ; 
22 Sask. L. R. 483.—CAN. 


PART IIl. SECT. 3. 
sa. To construct tramway across 
grantor’s land— le.}-—-McDon- 
aN PEDDLE. (L923) N. Z. L. R. 987. 


sb. T'o execute lease.}—A right arising 
under an agreement with an owner of 
{mmovable property to call upon 
Speck 2 execute s lease is a chose in 
oyna rpeh movable oro 


ROTHERS v0. Russ 
nea Wones (1928), t . L. R. 
7 Ran 144, 14 i So IND: 


PART Il. ‘SECT. 4. 
$61. Ciatin to compensation— Damage 
to landa-—~—Assignrable.}—By erection of 
@ public work, a dam, the Crown 
expropriated th: right to flood the 
land of V. whe subsequently sold the 
property ‘to the right to 
recover Gein icn from the Crown: 
—Held; it was not an assignment of 
ubgious rights, & H. was aaa os 
compensation 
(1931), 69 x L. RK. 173 ; a1 ixch. ros 
6.—CA 


96 fi. ——. a clause in a lease 
it was provic ed + at in care the de- 
mised premises should be resumed by 
any authority, then out of the com- 

nsation moneys payable to the 

essor & lessee, the lessor shall be en- 
rhs to receive 28,440, & in addition 
pe annum or & propomioose 

part t errr for the unexpired term of 
the lessee shall be entitled 

to yee Balance :—Held: the clause in 
the lease did not operate as an equilt- 
able ent.—TooTH v. BRISBANE 
Aus. COUNCIL (1929), 41 C. L. R. 212.— 








fe right of 
nection in to tort is not assignable. The 
lessee under & © ay Pager leasc, 
having been serv le threshing 
with a garnishve summons issued in 
a auit against the lessor, sold all the 
crop in his own name & paid the 
lessor’s share of the proceeds into ot. 
meanwhile notifying the lessor that 
he would do so. The lessor eee 


receiving said notice & a y of the 
garnishoo summons to pitt. 
all his claims & deman nt the 


lessee for *‘ debta or rentals now due 
or to become due” ander the lease, 
& all his interest in the crops wo 


thereunder. The lease req the 
leases to deliver the gar 6 share on 
ge day of threshing, if required, at 

elevator in the name of the 
leasor: The pitf., ¢.e. the of 
the lessor, sued the lessee for 


89 


on nthe sauna of douversion, —Held: the 


action was not maintainable.—Koza 


MisiurRA, (1928!) 1D. L. R. ot iy 51028) 
iow W. R.1; 22 Saak. L. 





li —-— Claim by tneuranoe 
company—-Iiaving A ial loss. }—PItfs., 
insurance co8., {insured premises 
which were Aehanvaa by a fire which, 
as they alleged, arose from the negil- 
gence of efta. Having paid the 
owners of the premises the amount of 
the lons, pitfs. claimed to be subrogated 
to the right of the owners to recover 
against defte. & ree alle ie they had 
taken assignmonta ting by way 
of subrogation to the right of tho 
owners, & they claimed in this action 
damages for the negligence of defta. 
causing the fire:—Held: 
was a simple common 
in which the owners’ rights were 
asserted against the alleged wrong- 
doers, & a motion to strike out a 
jury notice givon by defts. upon the 
eons that the action was one which, 

efore 1878, was exclusively within the 

ction of the Chancery, 

was re EXCHANGE 

’CE. Co. v. GRimsHAW BROTHERS, 

LTrp., [1928) 2 D. L. R. 412; 62 
QO. L. R. 25.—CAN. 


Lif. Nuteance Parad an 
SURETY Co. v. Finow, {1930} 2D. L 
421,—OAN. 


the action 
law action 


Ct. o 
d.— ROYAL 








PART III. SEOT. §. 


100 1. Promise to pay over pr eeens of 
litigation—Compromise of suit-—-Effect 
of agreement.}—Where there was an 

assignment of part of the fruits of 
litigation :—Held : even if they were 
to be regarded as non-extating propert? 
at ae date of the agreement, the agree- 
ment attached upon the money being 
paid.—VaTsAvaAYa VENKATA JAGAPATI 
v. a VENKATAPAT! (1924), 
L. R. 52 Ind. App. 1.—IND. 


Cases 1102—264b. 


either @ mere apes successionia, or must be 
treated as such, & was not assignable at 
law.—Re Mupas, [1914] 1 Oh. 116; 83 
oe 244; 109 L. T. 781; 58 Sol. Jo. 
1 


—Retd. Re Lind, Industriale Finance Syndicate 


Annotation : 
v. Lind, [1915] 2 Ch. 345. 


114. 


118. 


191, 
198. 


195. 


196. 


200. 
202. 


204. 


204a. cicero 


Add. Annotation :—<Aa to (1) Refd. Re Wait, 
[1927] 1 Ch. 606. 


Add. Annotations :—-Apld. Re Gillott’s Settle- 
ment, Chattock v. Reid, [1934] Ch. 97. Refd. 
Re Dent, Ex p. Trustee, [1923] 1 Ch. 113; 
Performing Right Soc. v. London Theatre 
of Varieties, [1924] A. OC. 1; Re Gillott’s 
Settlement, Chattock v. Reid (1933), 77 Sol. 
Jo. 447 ; Re Warren, Wheeler v. Mills, [1938] 
2 All E.R. 331. 


119. Add. Annotation :—Refd. Re 


Ewetish and Emprre Dicest SupPLEMENT, 


Berchtold, 
Berchtold v. Capron, {19238} 1 Ch. 192. 


124. Add. Annotations ;—Consd. Smith v. Smith, 


[1923] P. 191; 


Walls v. Legge, [1923] 2 
K. B. 240. 


125. Add. Annotations :—Consd. Smith v. Smith, 


[1923] P. 191. Refd. Campbell v. Campbell, 
[1928) P. 187; Re Nelson, Norr’s v. Nelson 
(1918), [1928] Ch. 920, n. 


158. Add. Annotations :—Consd. Burrowes v. Bur- 


rowes (1929), 141 L. T. 201. 


Refd. Capron 
v. Capron, [1927] P. 243. 


154. Add. Annotations :—Refd. Capron v. Capron, 


{1927] P. 243; Burrowes v. Burrowes (1929), 
141 L. T. 201. 


160. Add. Annotation :—Refd. Capron v. Capron, 


[1927] P. 243. 


nen  tentneeee nmee 


Part IV.—What amounts to an Assignment. 


Add. Annotation :—Apld. The Zigurds (1931), 
47 T. L. R. 525. 

Add. Annotation :—As to (2) Apld. Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 
Add. Annotations :—Refd. Cottage 
Estates v. Woodside Estate Co. (Amersham) 
(1927), 97 I. J. K. B. 72; Earle v. Hems- 


. worth R. D. O. (1928), 44 T. L. R. 606. 


Add. Annotations :—As to '3) Refd. Williams 
vy. Atlantic Assurance Co. (1932), 37 Com. 
Oas. 304. Generally, Refd. The Zigurds 
(No. 2) (1932), 48 T. L. R. 559. 


Add. Annotation :—Consd. Bank of Liverpool 
& Martins v. Holland (1926), 48 T. L. It. 29. 


Add. Annotation :—Refd. Bank of Liverpool] 
& Martins v. Holland (1926), 43 'T. L. R. 29. 


Add. Annotation :—Refd. Smith v. Zigurds 
S.S. Owners & KE. A. Casper, Edgar & Co., 
[1984] A. C. 209. 


-}—Pltfs., shipowners & brokers 
of West Hartlepool, acted as ship’s agents 
for the steamship Z., of Riga, & before 
making any necessary disbursements on 
behalf of or incurring any liability in respect 
of the vessel obtained from the master the 
following document: ‘ Please pay the freight 
for my vessel, the Z., & all demurrage which 
melds be ayable under the charter, to my 
essrs. C. HK. & Co., Ltd., & oblige. 
The pe persons described in the document as the 
master’s agents were pltfs. In an action 
by pltfs. for necessaries the evidence showed 
that this document came into being with the 
approval of the managing owner of the Z. 
& after he had agreed to assign to pltfs. all 





Club 


freight & demurrage :—Held: the dacument 
operated as an assignment of the freight & 
demurrage & pltfs. were entitled to judg- 
ment.—THE ZIGURDS (1931), 47 T. L. R. 525. 
——.]—PIltf.; who had obtained judg- 
‘ment as first mtgee. against the proceeds of 
sale of a Latvian steamship, further claimed 
legal assignment to himself of the freight 
earned on the ship’s last voyage. It was 
argued that by an agreement supplementary 
to the mtge. the mtgee. was given an equit- 
able assignment, which by reason of notice 
to or knowledge possessed by the consignee 
or receiver of the cargo was converted into a 
legal assignment. The alleged notice con- 
sisted in the intervention by the mtgee. in 
an action by necessaries claimants who had 
arrested the ship, &/or in the terms of the 
mtgee.’s affidavit of interest filed in that 
action. The knowledge of the mtgee.’s claim 
was said to be pr roved by a letter written by 
the solrs. for the consignees or receivers of 
ee The material paragraphs of the 
te Segmented agreement were as follows: 
e mtgee. shall be at liberty so long as 
any moneys may be due under the said 
first mtge. & this agreement & he is hereby 
empowered in his own name or in the name of 
the shipowners .. . to demand, sue for, & 
receive & give receipt for all moneys due to 
the shipowners in connection with the said 
steamship & to tae ae legal pro- 
ceedings as he may roper. . . 
‘* In relation to the aaa. dealt with herein, 
where they apply, the shipowners hereby 
appoint the mtgee. their attorney for them 
& in their name at any time during the 








PART III. SECT. 13, pair 4. sf. No 


so. Pension Act, 8. ee ae 
amounts to oe ¢—Order 

tion Act, R. S. 19 

0. ROSCOE (N, 3.), 5: 920} 4D. L. R. 
130.—CAN. ‘ 


sanicined i. a will 
purely 
the optionee 

to his pergonal representa 
PETUAL TRUSTER 
wag AEE 28 S. R. N.S. W. 222; 45 


Collec 


23.) Carp TPMAN | S6signed 


ae — SECT. 14. 


te prone to purchase. 
ind facie not 
able by 
ble by him 
.~-PER- 

.v. UNION TRUSTEE 





ersonal but ie 


. W. N. 30.—AUS, 


n-negotiable promissory notes.) 
So Pioitaante notes drawn in such form 
that eney are non-negotiable, can be 
the same manner as an 
ordinary chose in action.— MERCHANTS 
BANK OF CANADA 0. GREENLEES, (1223) 
2 — W. R. 931.—CAN. 


. Land scrip.}—WRIGHT v. aes 
or (1305) 15 Man. L. R. 322 1 
W. L. R. 563.—CAN, 


PART IV. SECT. 1, SUB-SECT. 1. 
es i. -—— gg lon & CLARK t. 
MONORIEF? 
([1929} 1 D. 1 Rae 732. 
sh. J¥ Aen amounting to assignment. }— 
90 


simple order to pay only constitutes 
ae assigninent if that intentéon appears 
on the face of the agreement, & there 
is consideration.—e ee Fi- 
a LTD., (1935) 2 D. L. R. 799.— 


PART IV. SECT. 1, SUB-SECT, 2. 
sk. General rule.}—An assignment is 
to be regarded as absolute, although it 
appears on its face that it is only for 
& debt lesser in 


ew. (B. ©.), Haan & MOEUN ° (19138), a5 9. Ww. R. 
419; Oo. L. R. 100; - WN 


522.—OAN, 


204c. 
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currency of this security to collect, sue for, 
receive & give effective receipts for all freights 
. - . which may be or become due & owing 
to the shipowners. .. .’:—Held: (1) by 
Law of Property Act, 1925 (c. 20), s. 136, a 
legal assignment must be absolute & express 
notice thereof must be given to the debtor ; 
the constructive notico upon which the 
sen te relied was not sufficient to comply 
with the statute & the claim to a legal assign- 
ment of the freight failed ; but there was in 
the supplementary agreement clear evidence 
of an equitable assignment of the freight to 
the mtgee.; (2) in a case where the mtgor. 
was a shipowner through whose default 
in business the whole trouble had been 
occasioned, & against whom judgments had 
been recovered, in default of appearance, by 
(inter alios) the interveners, it was not a 
necessary condition that the mtgor. should 
be joined in the mtgee.’s action.—THE 
ZiauRDS (No. 2), [1932] P. 113; 101 L. J.P. 
81; 148 L. T. 72; 48 TI. I. R. 559; 18 
Asp. M. Ll. Cas. 324. 


-}—Pltfs., while acting as agents 
for a foreigy: steamship in an English port, 
were asked to make disbursements & incur 
expenses on behalf of the vessel. Before 
doing so they obtained the following docu- 
ment, addressed to the receivers of cargo, 
which was signed by the master with the 
approval & consent of the managing owner 
of the ship: ‘‘ Please pay the freight for my 
vessel, the Z., & all demurrage which may be 
des under the charter, to my agents, 

. A. Casper, Edgar & Co., Litd., & oblige.”’ 
On June 15, 1931, on an ex perl. motion, 
LANGTON, J., gave judgment for pltfs.’ claim 
for necessaries, & pronounced for the validity 
of an assignment to them of the freignt & 
demurrage. At the reference to assess th 
amount of the claim the registrar, however, 
reported that the document was no more 
than an order to pay the freight & demurrage 
to pltfs., who, he said, had under it nothing 
in the nature of a right in rem against the 
freight. He, therefore, disallowed several 
items on the ground that they were not 
necessaries. Interveners, who as necessaries 
men were interested in the fund represented 
by the freight, moved to set aside the judg- 
ment of June 15, 1931, on the ground that 
the document was merely an ordinary agent’s 
authority to collect the freight, & that even 
if it amounted to an equitable assignment the 
action must fail because the assignor was not 
joined as a pltf.:—Held: on the evidence 
of pltfs., combined with the document itself, 
there was an equitablo assignment of the 
freight & demurrage to pltfs.; where the ct. 
was satisfied that there was no danger of 
fraud or harsh treatment of the assignor~it 








could dispense with the presence of the 
assignor as a joint pitf.; & pltfs. could 
maintain their action in rem.—TuHE ZIGURDS 
(No. 3), [1982] P. 118; 101 L. J. P. 84; 148 
L. T. 72; 48 T. L. R. 561; 18 Asp. M. L. C. 
en revsd. on another point, [1983] P. 87, 

204d. Amount recoverable by assignee limited.]— 
Deft. owed £285 to W., who owed money to 
pitf. bank, & W. assigned to the bank the 
debt owed to him by deft. The assignment, 
which was in writing, provided that ‘‘ the 
amount recoverable under these presents 
shall not at any time exceed £150.’ Due 
notice of the assignment was given to deft. 
In an action upon the assignment :—Held : 
(1) the ee was not an assignment of 
part only of the debt, but an absolute assign- 
ment of the whole debt with a proviso that 
if the bank recovered more than £150 they 
must hold the balance as trustees for the 
assignor, & if was a good legal assignment ; 
(2) even if it was an assignment of part only 
of the debt it would still be a good equitable 
assignment, & pltfs. were entitled to recover. 
—BANK OF LIVERPOOL & MARTINS, LTD. v. 
HOLLAND (1926), 43 T. L. R. 293; 32 Com. 
Cas. 56. 

Annotation ;—As to (1) Refd. Karle v. Hemsworth R. D.C. 

(1928), 44 I. L. R. 605. 

205. Add. Annotations :-—As to (1) Refd. National 
Provincial & Union Bank of England v. 
Lindsell, [1922] 1 K. B. 21; &e Pinto Leite, 
Ez p. Des Olivaes, 1929] 1 Ch. 221. As to 
(2) Consd. Timpson’s! Exors, v. Yerbury, [1936] 
1 All KR. R. 186. Refd. Allgemeine Versi- 
cherungs Gesellschaft Helvetia v. German 
Property Administrator (1031), 144 L. T. 
705; The Zigurds (No. 3) (1932), 49 T. L. R. 
193; Madras Official Assigneo v. Mercantile 
Bank of India, Ltd., [1935] A. C. 53; Fleet- 
wood-FHesketh v. I. It. Comrs., [1936] 1 K. B. 
351. <As to (%) Consd. Performing Right Soc. 
v. London Theatre of Varieties, [1924] A. C.1; 
Harmer v. Armstrong, [L964] Ch. 655 Cole- 
ridge-Taylor v. Novello & Co., {1¥388] Ch. 
G08; Re Warren, Wheeler v. Mills, [1988 | 
2 All KW. R. 331. Generally, Refd. Williams 
v. Atlantic Assurance Co. (10932), 37 Com . 
Cas. 304. 


211. Add. Annotation :—As to (1) Refd. Palmer v. 
v. Carey, [1926] A. C. 703. 


.J|—-Order to pay money out of a 
articular fund gives the, party a specific 
en thereon.——SMITH v. EVERETT (17092), 4 
Bro. C. C. 64; 29 E. R. 780. 
Annotations :—Retd, Crowfoot v. Gurney (1832), 9 Bing. 372; 
Best v. Angles (1834), 2 Cr. & M. 394. 
221a. ——~ Part of debt.)—BANK OF LIVERPOOL & 
MARTINS, LTD. v. HOLLAND, No. 204a, ante. 


214a. 





PART IV. SECT. 2, SUB-SECT. 1.—A. 
205 x. Building contract 
apportioning price between builder & 
third arty 1 — GRANT vo. TRavis, (1924) 
Lape T. R. 1164; 2 W. W. R. 4503. 


205 xi. .J—An agreement 
between a debtor & a creditor that the 
debt owing shall be paid out of a 
specific fund coming to the debtor, 
or an order given by a debtor to his 

tor upon & person Te mouey 
or holding funds belonging to the giver 
of the order, directing such person to 
pay such funda to the creditor, operates 














as an eqwtable assignment of that part 
of the debt or funds to which the agree- 
ment or order refers.—THaAK4r DAs 
v. MALIK CHAND (1932), I. L. R. 14 
Lah. 325.-—~ IND. 


PART IV. SECT. z, SUB-SECT. 1.— 
B. (c). 


sm. Authorising payment of sum 
in hands of gehen loce ied id giving 
effect to verbal assignment.}—CLABKE 
BROTHERS, LTD. v. GOODIN & PEDER- 
BON, (1922) 3 W. W. R. 604; 68 
D. L. R. 792.—CAN. 


223 1. Assigning money due or to 


91 


become due—Under contract.}—It 1s nou 
objection ¢o an cquitable assiguinent 
of a claim ugainst a third person that 
the work upon which the claim is 
based haa yet to be performed.— He 
MATYHEWS SHEET MeraL & HKOOFING 
Co., Lrp., Ex p. MARTIN, [1924] 1 
D. L. R. 761; 65 O. L. R. 262: 4 
C. B. R. 471.--CAN. 

228 fi. Under policy.}-—Held : 
the assignment was not vitlated by the 
fact that, at the time, the fund on 
which the assignment was intended to 
operate had not yet come into 
existence.—LIVERPOOL & LONDON & 





Cases 234—307. 


284. Add. Annotation :—Refd. nea a da v. 
Novello & Co., [1938] 2 All E. R. 318. 


236. Add. Annotation :—Apprvd. Re Swinburne, 


Sutton v. Featherley (1925), 70 Sol. Jo. 64. 


287. Add. Annotation :—Refd. Re Russian Bank 
for Foreign Trade, [1933] Oh. 745. 
250a. Directions to pay reer? of cargo to 
creditor.}—An order A. to B., directing 
the latter to pay over to O., a creditor of 
A., the proceeds of a cargo consigned by A. to 
B., creates no lien in favour of C.—HOoOLLAND 
& HuMmBL4y’s ASSIGNEES v. —— (1815), 1 
Stark. 143; 171 BH. R. 427; eub nom. 
HEYWOOD ». WaRING, 4 Camp. 291; sub 
nom. Re Hommes, Haz p. HEyYwoopn, 2 Rose, 
355, N. P. 
Annotations :—Oonad. F 
703. Refd, Giles v. aa (1832), 9 
vw. Scott (1843), 3 Hare, 39. 
258. Add. Annotation :—Refd. National Provincial 
& Union Bank of England v. Lindsell (1921), 
91L. J. K. B. 196. 


258a. Agreement to pay proceeds into lender’s 
bank—Advances for purchase of goods.|— 
By a written agreement made in 191 
trader was to purchase goods from time to 
time & resp. was to advance money to pay 
for them; the tradcr was to sell the goods & 
to pay the proceeds to the credit of resp. at 
his bank; resp., after deducting the amount 
which he had advanced & one-third of the 
gross profits, was to pay the remaining two- 
‘thirds to the trader. In 1921 the trader 
became bkpt., & applt. was appointed 
assignee in the bkpcy. At the time of the 


rith v. Forbes a eae $1 L Ch. 
ing. 128; Melos 


bkpcy. a large sum advanced under the 





ENGLISH AND Emprre Dicest SuPPLEMENT. 


agreement had not been repaid, & the trader 
had in his hands goods purchased under the 
agreement, & the proses of other goods so 
purchased. Resp. claimed a charge on the 
above assets in respect of the advances not 
repaid :—Held: as the agreement did not, 
ei her Parcel peng or otherwise, create any 
right of the lender in either the gooda or their 
proceeds, it did not amount to an equitable 
assignment so as to entitle resp. to the charge 
claimed.— PALMER v. OAREY, [1926] A. C. 
703; 95 L. J. P. OC. 146; 185 L. T. 287; 
[1920] B. & O. R. 51, P. O. 
-—Distd. Re Gillott’s yp pottlement, Chattock v. 
Areas ?ids4] Che 97. Refi. Rg Warren, Wheeler v. Mills, 
[1938] 2 All B. R. 331 
259. Add. Annotation :—Dbtd. Timpson’s Exec- 
utors v. Yerbury, [1936] 1 All E. R. 186. 
269. Add. Annotation :—Refd. Re City Life Assce. 
(1925), 42 T. L. R. 45. 
274. Add. Annotation :—Refd. Re Wait, [1927] 
1 Ch. 606. 
274a. S. P. BRADLEY v, (1744), Ridg. temp. 
H. 194; 27 BH. R. 801, L. O. 


280. Add. Annotation :—As to (1) Refd. Rekstin 
"- y. Komseverputj Bureau (Bank for Russian 
: Trade, Ltd.) (1932), 48 T. L. R. 578. 





308. Add. Anmnotation:—As to (1) Distd. Re 
ae Norris v. Nelson (1918), [1928] Ch. 
,n. 
807. Add. Citations :-—[(1922] 1 K. B. 21; 91 
L. J. K. B. 196; 136 L. T. 819; [1921] 
B. & O. R. 209. : 


Add. Annotation :—Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 


GLOBE INSURANCE TD: v. | MuNnicrp airy, {1932] 1 W. W. R. 749; 3 
Hanriny & Fox, 1997 R. | 40 Man. L. R.'967; 8D. L.R. 135.— | PART IV. SECT. 8, SUB-SECT. 8. 
623; 49 A. L. T. 70; [1 ari hie CAN. Lodging notes collateral 
L. R. 417.— AUS. 246 iv. —— .}-Held: the eccurity ee ‘dgcument providing ral 
sp. To agent holding its funds—To | order set out in the judgment, in the ee nce eneral Pedra 
pay a. holder of der.J—Re Britisy | circumstances, was a good equitable collateral security for the due paymen 


OCoL Rw SALMON OCANNERS, 
Lab: ari 49 3] C. R. 89.—CAN. 


PART IV. sala wo 1.— 


board of a drainage 
COLLIERIES 
DLR 


238 I. gangs & deposit receipit—Sur- 


assignment of moneys due from the 
who had a contract with it.—STIRLING 
vw. JONES, [1924] 4 
He 13053 3 Ww. 


PART IV. SECT. 2, SUB-SECT. 2.—B., 


of all advances made or to be made to 
ne Bt the bank ’’:—Held: not a 

assignment; there ia a dis- 
ination between lo a document 
as collateral security & an assignment. 
~—-MERCHANTS BANK OF CANADA 0. 
SS ENeeEe (1923)2 W. W R. 931.— 


trict to a person 


Ww. R. 955 -—CAN. 


render to bank—New deposit receipt | 925614, Directions to agent to sell & pay 

faker dul tatorest ina deposit reoolpt, | P72, into bank—Principal paying t. Indorsement of lien note.}—Held : 
beneficial interest in a deposit receipt, for goods by drawn against ‘af ari mA a ee 

a written ment is unnecessary. proceeds.}-—-KIDD v. HARD EN, McCon: pone “4 ute a good equita Ay assign- 
It is sufficient if the deposit receipt is | yan». HARDEN, (1924) 4D. L. R. 616; | men ereof.—-CANADIAN BANK OF 
saree eS, Ma wy ay | SW. WB GAN ae ae 
to pasa the beneficial interest, in the | ,, 258 a Woe tee to pay pr Arpanet Sask. L. R. 408.—CAN. 

names of the persons to whom the leg ° being tad ri pet Malt eh goa Bases the 


depositor intends to pass the beneficial 
interest. S., the owner of a deposit 
receipt for £900, surrendered the same 
to the bank, & directed & new deposit 
receipt to be made out in the names of 
himself & his two nephews, with the 


aie 
.debte 


haa of alee ener b We 


PART IV. SECT. 3. 


it had purchased 
280 1. Necessity for ip laalear ongceott 


an agreement in 


eoaertoon. so long as his in- | { assent con- 
eas to the co. should continue Hh 
not to sell any of the sheep without the 
written consent of the co., & in the 


stitute assignment.}—A letter sealinice 
moneys must be shown to have been 
communicated to the assignee before 





reat he a preecla pet seg a event of any sale with such consent to | {t will be held to constitute an equit- 
nephews. 8. subsequently died :-— pay, the nett proceeds to the co. in full | able assignment. — STaRR CO. 
Held: there had been an effectual r to the mt of his indebtedness. | CanapDa MERRILL, 1922) 
er of the beneficial interest, & Some oho sheep per ine Deon sold :—- | § W. W. R. 926; 70 D. L 57.— 
at at te death of A. the same passed to | taht t of the as an | CAN. 
the two ne howe: —McENEANEY v, | ©4 to the Re Map ienaoi. CHos fe 
SHEVLIN, (1912) 1 I. R. 32.—IR. ae S.noucuer & Nour ong PART IV. SECT. 6. 
TRICT TRUSTRES. ETO., O0., LED. ©. 288 li. ——.}—LoErrxy v Lane, 
PART IV. SECT. 2, SUB-SECT. 2.—A. | Coomsrze PastTo Co. Pry., Lrv. et 2D.L L. BR. 610; (19281 4 iw 
RAL ’ 
243 iil, —— .}—It is an essential (1929) V. L. R. 295; Argus L. R. 940. 1104; 19 Sask. L. R. 887.—CAN. 
requisite of an oat th: an wt 4 of —AUS. ™ Assignment of Hen reement — 
hether consideration under 
a cho Ge at a Oo RE Ene ond waich ts | PART IV. SECT. 2, SUB-SECT. 2.—0. | [Raney const 


erring a ol avrg Hope can ve idontihes. — 
DUNNETT v. WHITEWATER RURAL 


839 


92 


o. Add “reved., [1921] 1 W. W. R. 


. WiLt14Ms MacHINERY 
Co., Lap. v. Moors, [19236] 4 D. L. BR. 
568.—CAN, 


Vol. VII.—Choses in Action. Cases 318—354. 


Part V.—Notice of Assignment. 


See, now, Law of Property Act, 1925 (c. 20), 
es. 136, 137. 


818. Add. Annotation :—Refd. National Provincial 


& Union Bank of England v. Lindsell (1921), 
91L. J. K. B. 196. 


322a. Assignment of covenant of indemnity on 


PART Vv. SECT. 1, SUB-SECT. 1. 


van sd. O 
311 i. Assionment—As securily 74 debtor that the claim against the latter 


was to be paid to a third party is notice 
to debtor himself that such claim had 
.—8T. JoHn & QUEBEC assign 
ANK OF BRITISH NORTH 
BAKD Co. (1921) 

R. 650; 6238. C. Ml. 348.--CAN N. 


PART V. SECT. 4. 
sf. ar Wy action—Judicature Act, 
calla boc 1909, s. 19 (6).]—WooprTrock ELRCTRIO 
‘sah per RalLwar, lLicat & POWER 
DOMINION TANNERIES, LTD. D. (1918), 4s i.— ——.}—On an 


. KELL Morris & Co. v. 
DIcKSON (1902), 9 B. C. R. 151.—CAN. 
PART V. SECT. 1, SUB-SECT. 8. becn assign 
sb. Assignment of lien. Rr. Co. 9, - 
1 DY L. R. 642 ; 59 N.8. 


roagge V. SECT. bidet eae iia 1. 


to ‘deblor nla a age NALD 
2 W. W. R 08 5 ae: 
&. C. R. 6 N. B. R. 408.—CAN 


assignment of lease—Notice to one of two 
covenantors—One covenantor bankrupt.}—By 
an assignment made in 1927 a lessee assigned 
the lease toa co., which covenanted with the 
lessee to pay the rent & to perform the lessee’s 
covenants. In 1930 the co. went into 
voluntary liquidation, & two liquidators were 
appointed. By an agreement for sale made 
in Feb. 1931, the co. agreed to sell the lease 
to an intended purchaser. By an assignment 
made in Dec. 1931, the co., acting by the 
liquidators & at the ‘direction of the intended 
purchaser, assigned the lease to a second 
assignee, & the intended purchaser & the 
second assigi:ee entered into covenants with 
‘“the co. & the liquidators’? to pay rent 
becoming due under the lease, to perform the 
lessee’s covenants, & to keep them indemni- 
fied against all claims in respect thereof. In 
1934 the second assignee became bkpt. By 
an assignment made in July, 1936, ‘‘ the 
co. acting by the liquidators ”’ assigned to the 
original lessee the benefit of the aforesaid 
covenants in the assignment of 1931 by the 
intended purchaser & the second assignee, 
& the original lessee released the co & the 
liquidators from all claims under the cove- 
nants by the co. in the former assignments, 
except so far as neccessary to enable him ta 
enforce the covenants & indemnities assigned 
to him; & he covenanted to indemnify them 
against all liability in respect of any claim 
by him against them under the covenants by 
the co. in the former assignments & in respect 
of the assignment of 1936. Notice of this 
last assignment was not given to both the 
covenantors, namely the intended purchaser 
& the second assignee, but only to the former. 
In Aug. 1936, the lessor, as pltf., recovered 
judgment in an action for rent against one 
of the original lessees as deft. Subsequently 
deft. lessee recovered judgment in a claim 
by him against the intended purchaser, who 
had been joined as a third party to the 
action, for the amount recovered by piltf. 

against deft., on the ground that by virtue 
of of the assignments of 1931 & 1936 the third 
party was liable to indemnify the deft. 
against pltf.’s claim. On appeal by the third 
party against the last-mentioned judgment: 


}-- HENDSBEE 
NORA TIMBER Co. ons [1928] Auent Oa & Hip 
"R. 457 .—CAN, 


93 


838a.. 


* 854. Add. Annotalion :-—Refd. H. v. 


PART V. SECT. 8, SUB-SECT. 3. 
deblor.j—Notice to the solr. of b i. 


—Heild: (1) the assignment of 1986 was not 
rendered ineffective as an assignment to deft. 
of the covenants by the third party in the 
earlier assignment of 1931 by reason of the 
fact that it was not made by all the joint 
covenantees, namely the co. & the two 
liquidators, but only by the co., inasmuch 
as by sect. 81 of Law of Property Act, 1925 
(c. 20), a covenant made with two or more 
jointly, after the passing of the Act, shall be 
construed as being made also with each of 
them; (2) the assignment of 1986 was not 
rendered ineffective as an assignment to 
deft. of the covenants by the third party in 
the earlier assignment of 1931 because of 
notice of assignment under sect. 136 of the 
Law of Property Act, 1925, not having been 
given to both the joint covenantors, namely 
the third party & the bkpt. second assignee, 
but only to the former of them, inasmuch as 
by sect. 118 of Bkpcy. Act, 1914 (c. 59), 
where a bkpt. is a contractor jointly with any 
person, such person may be sued in respect 
of the contract without the joinder of the 
bkpt., & in view of that provision it was 
sufficient to give notice of the assignment of 
the contract to the person liable to be sued 
thereon; (8) the assignment of 1936 in 
assigning to deft. the covenants by the third 
party in the earlier assignment of 1931] was 
an assignment of a ‘‘ debt or other legal 
thing in action ”’ effectual in law to pass the 
legal right thereto within Law of Property 
Act, 1925 (c. 20), 8. 186 (1); (4) on the true 
construction of the assignment of 1936 its 
later provision did not render it nugatory 
by releasing the co. from the obligation of 
assigning to deft. thle covenants of the third 
party ; (5) the assignment of 19386 was valid 
& effective.—-JOSsSELSON v. Borst & GILK- 
STEN, [1938] 1 K. B. 723; 107 L. J. K. B. 
488; 159 L. T. 341, C. A. 


384, Add. Annotation :—Refd. The Zigurds (No. 3) 


[1932] P. 113. 
——.]—A. B. was entitled to a re- 
versionary interest in a fund vested in four 
trustees, of whom he was one. A. B. mort- 
gaged his interest to O. I., another trustee :— 
Held: C. D.’s notice in the transaction was a 
sufficient notice to the trustees of the mtge. ; 
but A. B.’s notice was not.—WILLES v. 
GREENHILL (No. 1) (1860), 29 Beav. 376; 
54 BE. R. 673; affd. on other grounds (1861), 
4 De G. F. & J 147, L. O. 

., (1928) 





P, 208 


PART V. SECT. 5. 


That alleyed assignee had 
posseaston of notes.)—Although debtors 
may have known that uotes were 

he possession of a bank, the alleged 
ee :—~Heli: thin was insufficient, 
being a far different thing from having 
notice of the assignment, & there was 
no daty in debtors to inquire of the 
bank.—MERCHAN’TS BANK OF CANADA 


0. GREENLEES, (1923] 2 W. W. R. 931, 
— CAN. 





PART V. SECT. 6. 


wenger of a debt vbt the oxpress notice 


862. Add. Annotation :—Refd. Josselson v. Borst, 
[1938] 1 K. B. 723. 


898. Add. Annotation :—Refd. Garland v. Archer- 
Shee (1930), 142 L. T. 443. 

408. Add. Annotation :—Refd, Garland v. Archer- 
Shee (1930), 142 L. T. 448. 


407. Add. Annotation :—Refd. Garland v. Archer- 
Shee (1930), 142 L. T. 443. 


417. After this case add “‘ See, now, Law of Property 
Act, 1925 (c. 20), s. 137.” 


421. Add. Annotation :—Refd. Garland v. Archer- 
Shee (1930), 142 L. T, 448. 


487a. Assignment of freight.]}—Among the claimants 
to a fund in ct., representing the proceeds of 
a sale of a foreign vessel & her freight, were a 
mtgee. of the ship & a firm of ship brokers 
who acted as the ship’s agents & made 
advances on behalf of the ship. Both 


claimants relied upon documents which were | 449, Add. Annotation: 


admitted to be good equitable assignments of 
the freight. The mtgee.’s assignment was 
prior in time. The ship’s agents relied upon 
a letter dated Mar. 2, 1931, & signed by the 
master of the ship with the consent & approval 
of her managing owner. Having received 
this letter, the ship’s agents on Mar. 5, 1931, 
wrote to the receivers of cargo: “ 9, Ss. Z. 


ENGLISH AND Empire Diaest SUPPLEMENT. 


ae beg to give you notice that we hold 
a ore 8 authority to collect the freight per 
steamer’s cargo, against which we have 
ae payments.”” The mtgee. had given 
no notice of his assignment. In an action 
brought by the mtgee. against the owners 
claiming possession of the ship & her freight 
under his mtge., the ship’s agents intervened 
to claim against the freight as assignees rely- 
ing on their assignment, & on the letter of 
Mar. 5, 1931, as being notice thereof :— 
Held: in the circumstances the letter was a 
good & sufficient notice of the assignment.— 
mMITH v. Ziaurps S.S. Ownmrs & EK. A. 
OasPER, Epaar & Co., Lrp., [1934] A. C. 
209; sub nom. SMITH v. "BL A. CASPER EDGAR 
& Oo., Lrp., 103 L. J. P. 28; 150 1. T. 303 ; 


39 Com. Cas. 178; 18 Asp., M. L. 0. 476; 
sub nom. THE ZiaurRvDs (No. 3), 50 T. L. R. 
162, H. L. 


-—Refd. Knight v. Knight, 
[1925] Ch. 835. 

Add. Annotation :—Refd. Republica de Guate- 
mala v. Nunez, (1927) 1 K. , 

Add. Annotation :—Consd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


460. 
461. 


463. Add. Annotation :—Retd. Campbell v. Pollak, 


[1927] A. C. 732. 


Part Vi.—Effect of Assignment. 


4756. Add. Annotations :—-As to (1) Refd. Re Bern- 
stein, Barnett v. Bernstein (1924), 69 Sol. Jo. 
88. As to (2) Refd. Weld v. Petre, [1929] 
1 Oh. 33. 

483. Add. Annotation :—Apld. Mabro v. Eagle 
Star & British Dominions Insurance Co., 
(1932] 1K. B. 485. 

488a. ——- -——.]—_G. & T. EaArue, Lp. v. 
HeEMSWoRTH RURAL District Councin, No. 
77a, ante. 


in writing to the debtor which under 
sect. 37 (m) of Judicature Act Is 
required to eee the transfer of the 
legal right the debt need not be in 
any Fe inten eae it being sufficient if 
the effect upon the debtor is to convey 
to him with sufficient certainty the 
fact that the right to detnand payment 
has been transferred to a certain third 


5 Sate 


4D.L. R. 
CAN. 


trst assignee—Certificales 
to second assignee. |—J. 1. Casr 
THRESHING MACHINE Co. v. GENERAL 
MoTORS AOCCEPTANOE CORPN., Aiptek 
1297; 3 W. W. R. 


PART V. SECT. 10. 
al. Registered judgment——~Notice given 


485. Add. Annotations :—Refd. Cheshire County 
Council v. Hopley (1923), 180 L. T. 123; 
The Koursk, [1924] P. 140; Venn uv. Tedesco, 
(1926] 2 K. B. 227. 


504. Add. Annotation:—Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


509. Add. Annotation :—Refd. Performing Right 
Soc. v. London Theatre of Varieties, [1922] 
2K. B. 433. 


under agreement for aale assigns the 
moneys due under the agreement for 
sale & notice of the assignment, 
equitable or legal, is given to debtor, 
is not open to the vendor & 
debtor to cancel the agreement with- 
out the concurrence of the assignee.— 

UNION BANK OF ee v. DUTOZAK, 
bed CAN. L. R. 457; 2 W. W. R. 


694.— | it 





person as voc pe ee Morors | against creditor—Of assignment.)—If a 
AOCEPTANCE OORPN. WILLIAMSON | vendor of land, in order to secure an 
v. a ENtON oat 2 W. W. R. 167; | indebtedness, assigns all the moneys | PART VI. SECT. 3, SUB-SECT, 1.—A. 
4D $91; 24 Alta. L. R. 475.— | due or to become due under the agrec- ti. ——~ Of contract for sale of land.}— 
CAN. ment af SS such assi ent not being | INTERSTATE INVES (MENT Co., Lrp. v. 
registered, but due notice thereof pete Mone, G37) 28S. BR. N.S. W. 572: 
PART V. SECT. 9, SUB-SECT. 1.— | Sees to the purchaser, the asaignoe W.W.N.17 A kGe. 
A. (a) i e entitled to the moneys as against one arene “revad. in part, 4 A. R. 
“ who subsequently obtains & tern ” 7 
o. Add “* Revsd. 47 g, an R. 313 judgments against the ven oF — 967. 
D. a R. 232; 23 W. L. R. 445." CANADIAN BANK OF CoMMERCE el. Of lien.}—PItf., assignee of 
——-.] — The pal of an ROYAL BANK OF CANADA, (1921) 2 three several claims of workmen who 
Pitable interest in personal estate W. W. R. 462; 60 D. L. R. 275; 29 | bad liens under Woodmen’s*Lien Act, 
without notice of an existing earlier | B.'C. R. 407.—CAN. commenced an action in his own name 


ent will gain priority simply 


without serving any notice of pitt 


e act of giving notice to the person 


by the has the tegai dominion over the | 


fund before notice is given by an 


assignee earlier in point of ne 
GORDON v. ary: 1924] 2D. 
v4 5 1 W. W. R. 903; 18 Sask. a 


187.—OAN. 
PART V. eres et SUB-SEOCT. 1.— 


ak. 
under 
cates not sepals Or 


cay Vi. SECT. 2, SUB-SEOT. 1. 


a rz iy aly Sodas by. aasionce Fer 
ment o po a ection assignee for 
rede pg 


se obaied o oe oa 
assignor to name. 
Yruao0Tr vw. LE pice (Man) ), {1929) 3 
13.—OAN. 


'D. L. R. 91 


PART V1. SECT. 2, SUB-8EOT. 3. 


476 fi. ——— —— Money due ~— 
agreement for parr oe to 
agreement.}—Where a vendor of eee 


94 


eseiganiene upon debtor :—Held ; 

da bring an action in his own caine 
without giving the notice referred to 
in Jud. ree 6. 18 (5).—BARNES 0. 
Buack, {1925} 3 D. L. BR. 65; 58 
N. 8. R. 69.—CAN. 


PART VI. SECT, t. BUB-SECT. 1.— 

m 1, —— —— Effect of Land Titles 

de. 8.101. [Aes eonG v. MARSHALL 

(95), 8 W. W. R. 800; 19 D. L. R. 
183; 8 Alta. L. R. 449.—CAN. 


Vol. VIIL.—Choses in Action. 
Royal 


Bank of Canada (1925), 41 T. L. R. 625. 


542, Add. Annotation :—Refd. Parker v. Jackson, 


[1936] 2 All E. R. 281. 


Cases 5189—607a. 


544. Add. Annotation :—Refd. Garland v. Archer- 


Shee (1930), 142 L. T. 448. 


Part VII.—Assignment subject to Equities. 


592. Add. Annotation :—As to (2) Refd. Lawrence 


v. Hayes, [1927] 2 K. B. 111. 


601. Add. Annotations :—Consd. Re Pinto Leite, 


Ex p. Des Olivaes, [1929] 1 Ch. 221. Refd. 
Re City Life Assce. (1925), 42 T. L. R. 45. 


601a. —— Assignment of debt payable in futuro. ]-— 


—In 1918, C., a creditor of a firm, agreed to 
leave the sum constituting her debt on deposit 
with the firm for fifteen years from Jan. 1, 
1917, upon the terms (inter alia) that interest 
& commission thereon should be paid to V. 
for his own use, & that in certain events, 
which subsequently happened, V. should 
receive a share of the firm’s profits, which he 
in fact received during the years 1918-1921. 
In 1920, by | 0.’ s direction, the debtor firm 


604. 


transferred 0.’s debt by a book entry into 805 
the name of F., V. continuing to receive ' 
interest & commission as before, & on Feb. 24, 


1926, F’. made an equitable assignment of the 
debt to V. Notice of the assignment was 
given to the debtor firm on Mar. 2, 1926, 
whereupon the firm transferred the debt by 
a book entry into the name of V. At the 
date of the said equitable assignment by F., 
¥’. was under a liability to the debtor firm in 
o ect of certain accommodation bills for 

ch, as between F.. & the firm, F. wax liable, 
ca such liability did not accrue due as a 
debt until after notice of assignment hid 
been given, namely, when the debtor firm 
expended £15,000 in taking up the accept- 
ances. On Mar. 15, 1926, the debtor firm 
presented their petition for a receiving order 


was subject to all rights of set-off which had 
accrued due on the part of the firm against 
F. at the date of the notice of assignment but 
was not subject to any right of set-off in 
respect of the £15,000 which had not accrued 
due at that date; nor did the fact that the 
debt assigned was a debt payable in futuro, 
for which the assignor was not at the date 
of the notice of assignment in a position to sue, 
affect the general rule Secarein ng the assign- 
ment of a chose in action.—Re Pinro LEITE 
& NEPHEWS, £2 p. Des OLivags, [1929] 1 Ch. 
221; 98L.J. Ch. 211; 140 L. T. 587; [1928] 
B. & 0. R. 188. 


Add. Annotation :—Refd. Lawrence v. Hayes, 
([1927] 2 K. B. 111. 


Add. Annotations :—As to (2) Distd. Re Pinto 
Leite, Hz p. Des Olivaes, [1929] 1 Ch. 221. 
Refd. Lawrence v. Hayes, [1927] 2 K. B. ne 
Karle v. Hemsworth R. D. O. (1928), 44 
T. L. R. 605. 


607a. For breach of warranty by assignor—Against 


claim for instalments due under assigned 
agreement—Judgment obtained for damages 
for breach of warranty.]|—The owner of a 
business sold it to deft. on terms of payment 
by instalments, & then assigned the benefit 
of the agreement to pltf. efore notice of 
assignment was given to deft., the latter 
obtained judgment against the assignor for 
damages for breach of warranty on the 
above sale. Inan action by pltf., as assignee, 
against deft. for payment of instalments due 


& were subsequently adjudicated 


In a claim by 
bkpcy. :—Held: 





PART VI. SECT. 3, SUB-SECT. 1.— 
B. (b) 

512ia. —- —- -———- —--————. ] —- 
Pitt. brought action on July 2, 1929, 
for balance of account for goods "old & 
delivered. On Oct. 25, following, pltf. 
assigned the debt to three persons who 
on the following day assigned the debt 
to M., & on Jan. 1, 1930, M. re-assigned 
to pitt. :—Held: the several assi 
ments wero merely equitable, & plt tt. 
was the proper person in whose name 
the eon should be brought.—MovuaT 
Bros. & Co. v. WARNYER, [1931] 1 
D. L. R. 569; 43 B.C. R. 238.—CAN. 


PART VI. SECT. 5, SUB-SECT. 2. 


650 iii, ——- ————-]}—-SHEPHERD 0. 
LIVINGSTON, (1924] 1 D. L. R. 723; 1 
W. W. R. 455.—CAN. 

650 iv. — 2 ar yr ce v. 
LEES aoa LTb., {1926) N. Z. 
L. R. 523.—N.Z 





to convey on payment. 
here a vendor has covenanted in writ- 
ing with an assignee to convey the land 


to the born the on payment of the full - 


amoun . the dander niet ge age the 
Pp protected as to title & 
may aafely 3 make his payments to the 


s & the assignee can sue on 


V. to prove in the firm’s 
the assignment by F. to V. 


bkpt. 


ee ee ae sane nt id ot 


the purchaser’s covenant to pay con- 
tained in the Bereament: —UNION BANK 
OF CANADA purerass {1924} 3 
D. LR. 457; 2W. W.R . 864.—CAN, 


PART VII. SECT. 1. 

665 iii. .--Even assuming a 
proper assignment, notes lodged witb 
& bank as a general & continuin 
security for the due payment of a 
advances made, or to be made, must 
be taken by the assignee subject to 
any equities existing between the 
original parties.—MERCHANTS BANK 
OF aaa ©. GREENLIES, [1923] 2 
W. W. R. 931. oe 








565 iv. f express ae 
tract.) — Notaiihetan: ding Choses 
Action Act, R. 8. 8., 1920 (c. 202), a. 7 


debtor can contract with his creditor, 
for good Conelaeration, that he will not 
avail himself of his right to set up 
against the edie 8 assignee an 
equity Piers eyes the creditor 
himsel ® contract which in- 
cludes the clause not to set up the 
equities against assignee was 
induced by fraud, raUel clause falls 
with the contract, except where debtor 
is estopped as against the assignee 
on setting up the Pia —~H AMILTON 

Sar {1925} 3 D. L. R. 1090; 
fi925} 3 . W. R. ise: revsg., [1925] 
2 WwW. W. % 195.—CAN. 


GA 


under the assigned agreement, deft. claimed 
to set off the amount of the judgment. 
contended that deft.’s right to damages in 


Pltf. 


ce Na A RT LI Le YO A, SE A, ee tr 





566 viii. ———- Assignment of 
security by bank.J}—-Where a creditor, 
a bank, held securities for ita debt 
which were subject to orders from the 
debtor to pay oertain other creditors 
out of the surplus of the proceeds 
thereof over & above the amount oe 
the bank :—Held: a third party oy 
purchasing the securities from the ban 
with full knowledge of said orders placed 
himselt in the position of the bank & 
assumed whatever Hability the orders 
imposed upon the bank.—-STEPHENS 
(G. F.) Co., Lrp. v. PERDUE, 
Meg v. PERDUE & KATON, [1931] 
3 W. W.R. 90; 4D. 1. R. 46.—CAN 

q ot —_—— ‘Notice of covenant by 
assignor—Whether assignee bound.)— 
MCBRIDE e. ONTARIO JOCKEY CLUB, 
LTD., Bon 1D. L. Re 414; 58 
O.L. R. 


PART VII. SECT. 2, SUB-SECT. 1. 
ti, ——.]— Royal BANK OF CANADA 


v. GUBTAFSON, [1924] 1 W. W. R. 544; 
33 B, C. R. 379.~-CAN 


PART VII. SECT. 2, SUB-SECT. 4. 
604 fi. Add ‘‘revsd. in part, 265 
A. R.179."" 
604 iv. 
OF CANADA U, aoe tarecs 
W. W. BR. 544; 33 B.0.R.3 





——.}-—- ROYAL BANK 
{1924) 1 
79.—-CAN. 


Cases 607a—634. ENGLISH AND Emprmee Digest SuPPLEMENT. 


respect of the breach of warranty had merged off was valid.—LAWRENCE v. Hayes, [1927] 
in the judgment, & that the latter could not 2K.B.111; 96L. J. K. B. 668; 187 L. T. 
be set off against his claim :—Held: the set- 149; 913. P.141; 48 T. L. R. 379, D.C. 


Part Vill—vVoluntary Assignments. 


613. Add. Annotation :—Consd. Macedo v. Stroud, Donaldson 11864), Bagh 711. Refd. Fenner ». A 











. (1831), M‘¥Fadd , k 842), 
peer acte ye Ti ts iar rin eins 7 cde Ge 
617. Add. Annotation :—Consd. Re Bowden, Hul- oy peo oyle v. Hughes , 
bert v. Bowden, [1936] Ch. 71. rere £3.18 18 j Gilbert ©. Overton (1864), 4 New Rep. 
’ t -—Refd. 634. For ** Held: (1) as it was the intention of 
ve Ses “1936) C Ch. 7 al ae ae the settlor,” etc., read ‘‘ Held: (1) as it was 
? not the intention Ai the settlor,’”’ etc. 
: xck aD, ce. v. Hope, [1 
Annotations :—Consd. Edwards v. “Toves (183, 1 My. & Cr. As to (3) Consd. pe HoPe dinoud, [1922] 2 
226; Beatson v. Beatson (1841), 12 Sim, 281. Distd. A C 330. G ll 'R {d 

Meek ». Kettlowoll (1843), 1 Ph. 342, Apld. Kekewich v. : ° eneray, eid. Timpson’s 
Manning (1851), 1 De G. M. & G. 176; WVonaldson v. Executors v. Yerbury, [1936] 1 All E. R. 186. 
PART IX. mp ly with above statute & was sp. Book account—Under re ie 

i. —-—~ Under Assignment of Book invall as an agsignment.—-WESTLAKE | ment of Book Accounis Act, R.S. B.C 


P v. MARTIN, [1930] 4 D. L. R. 805; 66 | 19234 aC 16). y= VERNON HARDWARE 
Nebts Act, 1923 (c. 29).J—Re RAPorRT, OE Rae ah Oe. 





R. 469; VAP (ley Co. REID er rues “ye ‘wo C.), 
DENISON 0. UNION DANK oF GAtADe | 110. B. R. 87.—OAN. oer) 2 Wow. Rail? GAN 
374: 5C. B. R. gil Pe AN N. p fii, Under Assignment of Book st. ——  ——_.. ]}— istration under 


Reg 
Debla Act, R. S. O., 1927.}—The Assign- Aseigamen ent of Bock Accounts Act, 
p il. -—-—,.J—K., on June 8, | ment of "Book Debts Act, R. 8. O., B. ©., 1924, of an assignment of 
made a chattel mt mtge. to. pltfs. on his 1927. confers no greator right upon an | book accounta: oes not confer any 
stock-in-trade, & by the same iustru- asalgneo of a chose in action than he prontss rights upon es assignee than 
ment purported to assi to pltfs. had before. All it does is to make a had by virtue of th Phenyl : 
as additional security, all present & | general assignment of book debts void, | the effect of the registration {s merely 
future book debts arising out of or | as against creditors & subsequent pur- | to preserve those rights. The fact 





connected with K.’s business. The | chasers or mtgeos. in good falth & for | that the assignment is registered 
affidavit of bona described the | value, unless registered. By registra- | under Cos. Act, 1929, does not ‘‘ con- 
{netrument aa a bill of aale by way of | tion pltf. co had preserved whatever | firm ’’ it, te, ‘make it good without 
mtge.. & asserted that it was not taken | righta it ecquizes by virtue of the | being subject to ex superior 
for the purpose of protecting the peatgnient no more.—SNYDER’s, | equities.—-BURRARD DRYDOOCK Co., 
** goods & chattels ’’ mentioned therein | Lrp. v. PURNITORE FINANCE CORPN., | LTD. v. "BANK OF zone & A pt 
peetnet the creditors of the mtgors. Lrp., (1931] 1 D. L. R. 398: 66 | ENGINEERING WoORgS, LTD.. [1933] 1 
.-~Held: the instrument did no O. L. R. 79.—CAN. W.W. RR. 222 446 B. O. R. 447.—CAN. 


CHURCHYARD. 


See BuRIALS; ECCLESIASTICAL Law. 


CINEMATOGRAPH. 


See THEATRES, 


OR 0m eet rE ee CR 


CITIZENS. 


See ALIENS; ConstiTuTIONAL Law; Loca GOVERNMENT. 
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Vol. Vii. 


CITY. 


See LOCAL GOVERNMENT; METROPOLIS. 


CIVIL LAW. 


See ECCLESIASTICAL Law. 


CIVIL RIGHTS. 


See ALIENS ; CONSTITUTIONAL Law; Roya. Forces; and titles passim. 


CLERKS. 


Arraigns, of — - - - —- See CRIMINAL Law. 
Articled — - ~ — _ —  ,, SOLICITORS. 

Assize, of — - - _ _ —  ,, CRIMINAL Law. 
Barristers’ — - —- —_ _ -  ,, BARRISTERS. 
Ecclesiastical ~ _ ~ - ~  ,, ECCLESIASTICAL Law. 
Justices, to — - — _ -  ,, MAGISTRATES. 

Local Authorities, to — S 2 = -  ,, LocaL GOVERNMENT. 
Parish _ ~ - _ _ —  ,, EccuestasTIcAL Law. 
Peace, of the _ _ _ — —-  ,, LocaL GOVERNMENT. 
Town ~ ~ - - ~ -  ,, Loca, GOVERNMENT. 
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Gases 11—21a. 


11. 
18a. 


17. 


18. 


20. 


20a. - 


21a. 


Re he aes came nee eee Meena A Ren DN Laken lene RNR TTT ORM | ibn tae tent HEE | NER RGM EE ITs Aen RES Rai EIN ite 


ENGLISH AND Emprre Digest SuPPLEMENT. 


CLUBS AND OTHER VOLUNTARY ASSOCIATIONS. 


Part Il.—durisdiction of the Courts. 


Add. Annotation :—Consd. Cookson v. Hare- 
wood (1931), 101 L. J. K. B. 394, n. 
Application of funds cy-pres. }—Re Homms For 
INEBRIATES ASSOCIATION, THE ASSOCIATION 
v. A.-G. (1935), 79 Sol. Jo. 903. 


13b. Application of funds—Civil Service Associa- 
tion-—Application 


intra vires.|—KELLY v. 
WYLD (1937), 81 Sol. Jo. 179. 


Part {Il—Constitution and Internal Arrangements. 


Add. Annotation :—Consd. Morgan v. Driscoll 
(1922), 38 T. L. R. 251. 


Add. Annotations :—As to (1) Consd. Lamber- 
ton v. Thorpe (1929), 141 L. T. 638. Refd. 
Maclean v. The Workers’ Union, [1929] 1 Ch. 
602; Chapman v. Ellesmere (1932), 48 
T. I. R. 309. 


Add. Annotations :—As to (1) Consd. Morgan 

v. Driscoll] (1922), 38 T. L. R. 251. Generally, 

Refd. Doyle v. White City Stadium, Ltd., 
-(1935] 1 K. B. 110. 


To alter qualification for membership. |— 
. GRIMWOOD v. ALDENHAM (1928), 72 Sol. Jo. 
569. 


——-— Binding without express notice—Agree- 
ment to be bound by ‘‘ any further rules & 
alterations to existing rules.’’]—Pltf. who 
was under twenty-one years of age, applied in 
Mar. 1932, for a licence as a boxer in the 
following words: ‘‘I hereby apply for a 








PART II. 





oxamination held under the Barbers 


licence as a boxer &, if the licence is granted 
me, I declare to adhere strictly to the rules 
of the British Boxing Board (1929) as printed 
& abide by any further rules or alterations 
to existing rules as may be passed.” <A 
licence was duly granted & renewed for a 
further year on Mar. 1, 1933. <A copy of the 
rules was supplied to pltf. at the time of his 
application, & reg. 20, para. 16, provided that 
the boxer’s money might be stopped only 
when he was disqualified ‘‘ for committing a 
deliberate foul, for not trying, or retiring 
without sufficient cause, or if the referee 
gives a no contest decision.’’ This paragraph 
was altered on June 17, 1932, to read : 
‘‘ Boxers in case of disqualification are only 
entitled to receive bare travelling expenses, 
pending the decision of the board . . . when 
the board . . . may deal with the money as 
it thinks fit.”’ No notice of the altered rules 


was given to pltf. On July 12, 1933, pltf. 


ordinary members from playing on the 


so. Validity of rules.}—Where the 
rights or privileges of members of a 
club are not in any way affected, nor 
the proporty of the club in any way 
injured, the ct. has no jurisdiction to 
consider the legal validity of the rulca 
of the club, nor to grant an injunction 
against the commission of acts merely 
criminal or merely illewal.—WatTtT v. 
MACLAUGHLIN, [1923] 1 IT. R. 112.—IR, 

12 Hi. Majority of members acting 
tllegally—Injunction.)—BRYLINSKI  ¥, 
INKOL (1924), 55 O. I. R. 369.—CAN, 

12 ili. .)}—The pro- 
perty of a voluntary society cannot be 
divorted by a majority of its members 
from tho purposce for which it was 
given 2 108se who contributed to it, 
or devoted to purposes that are alien 
to or in conflict with the fundamental 
rules laid down by the soclety, & the 
dissenting minority who adhere to-those 
rules are entitled to have them re- 
strained from so dolngy.—KowaLcoHuuK 
®. UKRAINIAN LABOR FARMER TEMPLE 
ASSOCN., [1935] 1 _W. W. R. 529; 2 
D. L. R. 691; 43 Man. L. R. 76.—CAN. 

ad. hay Sbcsie outside province of 
domestic tribunal.}—Where the rules of 
a voluntary society provide that 
certain disputes & complainta should 
come before the domestic tribunals the 
law cts. will not as a rule usurp their 
functions, but where a dispute arises 
with which the rules never designed the 
domestio tribunals to deal, the law ote. 
will not refer the matter to the domestio 
tribunals but will themselves deal with 
it.—CrisP v. Sourm AFRICAN COUNCIL 
OF THE AMALGAMATED ENGINEERING 

sf. Failure to pass candidate—No 
tnjustice—W hether court will interfere.) 
—Tho mere fact of failing to pass an 














Act is, in the absence of evidence of 
unfairness, no ground for interforence 
by the ct. under Barbers Act Amend- 
ment Act, 1934.—HARLEY v. BARBERS’ 
ASASOCN, OF BRITISH COLUMBIA (1936), 
50 B.C. R. 327.—CAN. 


sg. Competition for scholarship—Ex- 
amination—Fraud & mistake—V alidity 
of second award.|—L’ACADEMIE DE 
MUSIQUE DE QUEBEC v. PAYMENT, 
BERNIER & PICHE, [1936] 8. C. KR. 323; 
4D. 1L. R. 279.—CAN. 


PART III, SECT. 1, SUB-SECT. 1. 


c i. -——.}—A person on becoming 
a member of a lawful assocn. or society 
is, subject to its constitution, bound 
by the decisions of the society on 
matters of dispute between him & the 
society, unless such decision is contrary 
to natural justice, or in violation of the 
rules of the society, or done mala fide.— 
CUTLER to. Law SOoIETY OF MANITOBA, 
yee 3 W. W. R. 387; afd. a 

W. W. R. 658; 4D. L. R. 4533; 39 
Man. L. R. 535.—OAN, 


sk. Bye-law — Validity —Restricting 
play 4d women members of golf club.}— 
A club, incorporated under the pro- 
visiona of the Incorporated Soofeties 
Act, 1908, had power under its con- 
stitution to make & alter ita rules, & 
{ita committee had authority to make 
bye-laws within oertain prescribed 
limits. The rules provided for the 
admission of various classes of mem- 
bers, each olass enjo 
defined righta, but 
0 members no distinction was 
drawn between the pla privileges 
of men & women. The committee, 
without the previous authority of a 
eral mee » purported to enact a 
ye-law - prohib: women who were 
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club links on Saturdays before the 
hours of 3 ene & then only after men 
layers had commenced their rounds. 
t was further provided that women 
playing on Saturday afternoons should 
bs the right of way to men players. 
he committee, in ma this bye- 
law, relied upon one of the rules of 
the club, which was to the following 
effect: ‘‘ The committee may make 
bye-laws for the regulation of the 
club-house, grounds, & links, & for 
the arrangement & control of games 
& matches.’’ Certain women mem- 
bers, who challenged the validity of 
this bye-law, played on a Saturda 
& were fined by the committee 
were Poeren gee om the exercise of 
their privileges as members. Upon 
an application by these members to 
have the club restrained from putting 
such bye-law into force & acting there- 
under :—Held: the committee, in 
making the bye-law in question, had 
acted beyond the powers conferred 
upon it by the rules of the olub, & 
the bye-law was therefore invalid.— 
O’NEILL v. PUPUKE GOLF CLUB, IN- 
CORPORATED, {1932} N. Z, L. R. 1012. 


PART III. SECT. 1, SUB-SEOCT. 2. 


fi. —— Necessity for unant- 
mous vote or consent of all members. }}— 
BRYLINSKI v. INKOL (1924), 55 O. L. R. 
369.—CAN. 

{ ii, ——— ———.}—-A rule prescribed 
that no future .motion to open the 
links for play on Sundays should be 
ess by a majority of two- 
thirds of those present & voting :-— 
Held: the re of the rule did not 
itself require a two-thirds majority.— 
Ve a MacLavuGsumn, (19238}] 1 I. R. 





Annotation :—As to 


agreed to box at the White City Stadium on | 


the terms that he should receive £3,000 win, 
lose or draw. At the contest pltf. was dis- 
qualified for hitting below the belt. The 
promoters of the contest paid the sum of 
£38,000 to the Board of Control at their request, 
& after holding an inquiry the Board with- 
held the money from pltf. on the ground that 
he had been disqualified. Pitf. brought 
roceedings to recover the amount against 
White City Stadium, Ltd., & the Board of 
Control :—Held: (1) the contract with the 
Board of Control was too closely connected 
with a contract as to employment that it was 
binding on the infant pltf. having regard to 
the fact that the contract as a whole was for 
his benefit ; "(2) notice of the altered rules was 
unnecessary in order to make them binding on 
pltf. in view of the terms of his application for 
a licence.—DOYLE v. WHITE City STADIUM, 
Lrp., [19385] 1 K. B. 110; 104 L. J. K. B. 
140; 152 L. T. 32; 78 Sol. Jo. 601, C. A. 
(1) Refd. Mercantile on Guarantec 


Corpn., Ltd. v. Ball, [1937] 3 All KE, It. 


Z21b. 


Notice of general meeting-—Who entitled to.) — 
Pitfs. were the captain & the secretary of the 
women’s section of a golf club, of which deft. 
co. were the proprietors. At an extra- 
ordinary general meeting of the members a 
resolution was passed deleting from the rules 
of the club a provision for the election of a 
women’s comiittee to manage the affairs 
of the women’s section. No woman member 
of the club received notice of that meeting, 
as none of the women members held any 
shares inthe co. In an action for a declara- 
tion that the resolution was invalid :—Held: 
under the rules women members were not 
full members & were not entitled to receive 
notices of general mectings, & the acticn 
failed.—CoLE v. MERTON PARK (WIMBLKE: 
DON) GoLF CLUB, LTD. (1927), 43 T. L. K. 
400. 


28. Add. Annotation:—As to (1) Distd. hk. v. 


25. 


33a. 


35. 


General Medical Council, [1930] 1 K. B. 562, 
Add. Annotation :---Generally, Refd. Woward 
v. Odhams Press, Ltd., [1935] 1 K. B. 1. 
-J—WELLS v. MYDDLETON 
(1935), 79 Sol. Jo. 270, C. A. 


Add. Annotations :—As to (2) Expld. Maclean 
v. The Workers’ Union, [1929] 1 Ch. 602. 











89. 


88a. 
39b. 


46a. 


-Add. Annotations :—Consd. 


‘Vol, VIIL.--Clubs. Gases 2la—63a. 


Generally, Refd. Cooper v. Wilson, [1937] 2 


K. B. 309. 

Amalgamated 
Soc. of Carpentars, Cabinet Makers & 
Joiners v. Braithwaite, General Union of 
Operative Carpenters & Joiners v. Ashley, 
[1922] 2 A. ©. 440. Folid. Wing vy. Burn 
(1928), 44 T. L. R. 258. Refd. A.-G. v. Swan, 
[1922]}1 K. B 682. 


Add. Annotations :—As to (1) Refd. A.-G. v. 
Swan, [1922] 1 K. B. 682; Bombay Official 
Assignee v. Shrotf (1932), 48 T. L. R. 448. 
———.]— WING v. BURN (1928), 44 
T. L. R. 258. 

——, |—- DONALDSON v. INSTITUTE 
oF Borano-THrErApPy, LrTp. (1937), 184 
L. T. Jo. 384. 




















.]—In an action against the 
officers of a club for an injunction restraining 
them from enforcing a resolution by which 
the council of the club has excluded piltfé. 
from membership of the club, the questions 
for the ct. are, (a) whether the rules of the 
club have been observed, (b) whether the 
council has given pltf. a fair hearing, & 
(¢c) whether the council has acted in good 
faith.—_ LAMBERTON v. THORPH (1929), 141 
L. T. 688; 45 T. L. R. 420. 


Annotation :—Refd. Lumiansky v. Myddleton (1934), 78 


Sol. Jo. 


46b. 


53a. 


223. 

Withdrawal of cence as boxing manager 
—In accordance with rules,|—-LUMIANSKY 
v. MYDDLETON (1934), 78 Sol. Jo. 223. 

Claim by member for proportion of-—On 
winding up of club.|—A limited co. was regis- 
tered with the object of carrying on a pro- 
prietary club, & by the articles H. was 
appointed governing director for life & the 
management of the club was vested in her. 
In 1915 H. granted a Icase of premises to the 
club which was carried on there. In 1918 
a subscription of four guineas a year for 
country members & five guineas for town 
members was charged, & as from Jan. 1, 
1919, an entrance fee of five guineas was 
imposed. From 1917 to Mar. 25, 1019, a 
notice stating that the club would be carried 
on permanently was exhibited by H. On 
Mar. 11, 1919, H., without notice to the 
executive committee, issued a writ for arrears 








of rent, & on recovering summary judgment 


Pea itt en tn Ale AEE OE AR SEER NSN 


PART IIl. SECT. 2, SUB-SECT. 2.—A. 


24 1. Power to expel after inquiry 
by committee—Inadequate tnquiry.!— 

ONTGOMERY v. LEE STEERE (1928), 
29 W. A. L. R. 70.—AUS. 

26 i. Power to expel for infringi 
rules.J—Where a club was registered 
under Cos. Act:— Held: the com- 
mittee were not in law the directors 
of the co. & had no authority to exer- 
cise the powers of directors to exclude 

ltf. from membership of the club.— 
ao v. SYNNOTT, (1925] N. J. 14.— 


PART III. SECT. 2, SUB-SECT. 2.—B. 


29 iv. —— -———.}~—-Resap., being 
charged with having grossly miscon- 
ducted himself within the meaning of 
a rule of applt. club, was summoned 
before 4 meeting of the club committee 
to show cause why he should not be 
dealt with under the rule. 
aware of the details of the cha 

referred against him before attending 
© meeting. but, having attended 


as 
nested, & having failed in t) 
plex of the committee to Justify he 





conduct, was suspended from member- 
ship. He took action against the club 
to have the suspension removed, & 
for damages, on the ground that the 
committee’s decision, crete # been 
arrived at without affording him an 
opportunity of cross-examining the 
witnesscs against him, war contrary 
to the principles of natural justice :— 
Held: the committee was not bound 
by the formal“rules of evidence, & 
the inquiry having been conducted 
in accordance with the club’s rules 
& the decision of the committec arrived 
at in good faith, in pursuance of an 
honest desire to protect the interests 
of the institution, after resp. had been 

ven every facility for presenting a 
efence, the suspension was nof con- 
trary to the principles of natural justice, 
notwithstanding that no opportunity 
wax given to cross-examine the 


witnesses.—-PERRY v. FEILDING CLUB, 


{1929} N. Z. L. R. §29.—N.Z, 


PART III. SECT. 2, SUB-SECT. 2.—E. 


fi, —— ——— ———. }—A club incor- 


49 
porated under Incorporated Societies 


B9 


Act, 1908, which acting by its executive 
committee wrongfully & in breach of 
the club’s rules excludes a member 
from the use of the club’s premises, 
counmits @ breach of contract & the 
member ie eutitled to recover damages. 
The members of the committee, acting 
within the scope of thelr authority, 
are not persuually Mable in tort for 
inducing or procuring such breach of 
contract.—Hi&NDERSON wv. Kane & 
PIONEER CLUB, [1924] N. Z@ L. KR. 
1073,.—N.Z. 


sb. Declaration of membership.]— 
Plitf,, a member of a society which was 
incorporated under Societies Act, 1924, 
& which owned pro toes was expelled 
therefrom without baving been given 
notice of the procecdings against him 
or particulars of the charge or names of 
the complainants :-—-fleld; he was 
entitled to a declaration tbat he had 
been wrongfully expelled & waa stil) a 
member in good standing of the society. 
—K1is v. Po.isH SociIgTy FOR 
BROTHERLY AID OF COLEMAN, eee 1 
W. W. R. 683 ; e+ 2D. L. R. 146; 
26 Alta. L. R, 9 CAN, 


Cases 58a—111b. 


closed the club. The co. then passed a 
resolution for voluntary winding up & a 
liquidatof was ap ee A., who waa a 
member of the ch claimed to prove as 
creditor for conaral’ ae & a proportion 
of her subscription for 1919, B., another 
member, claimed general damages, the return 
of her entrance fee & the proportion of her 
subscription for the current year :—Held: 

A. & B. were entitled to prove, not only for 
the proportion of their subscriptions of which 
they had lost the benefit for the current year, 
but also in respect of dam for the loss 
of the amenities of the club, & in the case of 
B. to a return of the entrance fee ; ; & the 
damages should be assessed in the case of A. 


ENGLISH-AND Emprre Diarst SUPPLEMENT. 


at £7, which included the proportion of her 
subscription for 1919, & in the case of B. at 
£14, which also included the entrance fee & 
proportion of her subsecription.— Re Curzon 
a ii (1920), 149 L. T. Jo. 
For ‘** Entrance fee payable by instalments *’ 
read ‘‘ Entrance fee—Payable by instal- 
ments.”’ 
—— Claim by member for return of—QOn 
win up of club.]——Re OuRZON SYNDICATE, 
Lrp., No. 53a, ante. 
61. Add. Annotation: 
Putney Commons Conservators v. 
(1980), 47 T. L. R. 17. 


54. 


54a. 


—Apld. Wimbledon & 
Tuely 


Part IV.—Liability of Clubs and Members. 


91. Add. Annotation :—Consd. De Parrell v. 


Walker (1932), 49 T. L. R. 37. 


Liability for loss or damage to member’s 
goods—Effect of negligence—Construction at 
rule.]—One of the rules of a proprietary a 
provided that the proprietors would not 
responsible for the loss of or damage to any 





91a. 


article brought ty members or guests into 
the club but would take all reasonable care 
of articles for which a recei ipt. would be given 
if the same were deposited in the office :— 
Held: the rule covered loss or damage 
caused by negligence.—ORCHARD v. Con- 
NAUGHT OLUB (1980), 46 T. L. R. 214; 74 
Sol. Jo. 169. . 


Part Vil.—Debentures. 


105. Add. Citations ;—(1922] 1 Ch. 51; 911. J. Oh. 98; 126 L. T. 225, 


Part Vil.—Duty Payable by Clubs. 
106. Add. Annotation :—As to (8) Refd. A.-G. v. Swan, [1922] 1 K. B. 682. 


Part VIII.—Sale of Intoxicating Liquors in Clubs. 


Add. Annotations :—Apld. Wurzel v. Hough- 
ton Main Home JDclivery Service, Ltd., 
Wurzel v. Atkinson, {1937] 1 K. B. 380. 
Refd. A.-G. v. Swan, [1922] 1 K. B. 682. 


Add. Annotation :—Consd. Watson v. Cully, 
{1926] 2 K. B. 270. 


—-—- —— Whether in ** club ’’—-Temporary 
phiveewteil —The word ‘‘club”’ as used in 
Geensing Act, 1921 (c. 42), 8. 4, means the 
premises of a regiatered club, & not the assocn. 
of persons who are members of the club. 
here, on the occasion of a féte, a regis- 
tered club engaged a room adjoinin the 
ground on which the fate was to be held, & 
there supplied intoxicants to members other- 
wise than in the permitted hours :—Held : as 


109. 


110. 


the room in question was not habitually used 
for the purposes of the club, no offence had 
been committed under the above sect.— 
WATSON v. CULLY, [1926] 2 K. B. 270; 95 
L. J. K. B. 554; 185 L. 7.28; 90 J.P. 119; 
42 T. L. R. 629; 24 L. G. R. 857; 28 Cox, 
C. C. 194, D.C. 

Annotation :- -Reti. Clarke v. Griffiths, Peacock v. Same 

(1926),95 L. J. K. 


111b. ——-  —— Additional unregistered 
premises.]—-Applts. were respectively the 
steward & one of the members of a club 
which occupied, besides its registered pre- 
mises, additional oa which were at a 
considerable distance which were not 
registered. At these additional premises the 
steward supplied to the other applt. beer, 








PART IV. SECT. 1, SUB-SEOT. 1. con 
710 ii. ———~ Money lent to lodge.}— 2 W. 
Where a n gives credit to an ab- 
atract entity, s as a olub or lodge, 
© can | those who assumed to 
ast for it wor those who authorised or 
eeneuonee, seine tier: in the 
absence of asehine in cating the 


-—~FINLAY v. BLACK, 
RR. 907.—CAN., 


PART IV. SECT, 2. 


se. General rule,}-—-If Habilitics are 
to'be matoned Hot any members of'an | 1 


must be by reason of the acta of those 


(1921) 


members themselves or their agente, & 
paren, who use be mene oO pay 


it, for none 
ae mere feet of assocn 
Tod v. An, Skid Palio LRM R. 719; 7 
1 W. W. R. L. R. 301; 


reeg. in part, erodes s 1W.W. R643.— 


100 


119. 


which the latter paid for & there consumed. 
An information having been preferred against 
the steward for supplying the beer, for con- 
sumption off the club premises, otherwise 
than on the premises of the club, & against 
the other applt. for unlawfully obtaining the 
liquor, contrary to Licensing (Consolidation) 
Act, 1910 (c. 24), s. 94:—Held: as the 
liquor was not supplied in the registered 
premises of the club it was not supplied “ in 
a club’ within the above sect., & the con- 
viction must be quashed.—CLarKE  v. 
GRIFFITHS, PEACOCK v. GRIFFITHS, {1927} 1 
K. B. 226; 95 L. J. K. B. 905; 135 L. T. 58; 
90 J. P. 151; 42 T. L. R. 541; 24 L. G. R. 
466; 28 Cox, C. C. 240, D. C. 


Add. Annotation :—Dbtd. Wurzel y. Houghton 
Main Home Delivery Service, Ltd., Wurzel 
v. Atkinson, [1937] 1 K. B. 380. 


125. Add. Annotation :—Consd. Ashton v. Wain- 


wright, [1936] 1 All E. R. 805. 


125a. Effect of lLdcensing (Consolidation) Act, 


1910 (c. 24), s. 96.]—Above section does not 
impliedly exchide registered clubs from the 
operation of sect. 82 of above Act, but it 
grants to the magistrate & the police special 
& additional powers in the case of registered 
clubs.—-HAMMOND v. HANLON, [1935] 1 K. B. 
474; 104 L. J. K. B. 239; 153 L. T.138; 99 
J.P.184; 651T.L.R. 195; 33 L. G. R. 12; 
30 Cox, C. C. 215, D. C. 


Part IX.—Bettiny and 


134a. ——- Totalisator club.]—It is not an offence 


136. 


136a. oe eT, 


af. Right of members to ature beer at 
elub.|\——Membera of a club ou pur- 


C 
store it at the club, & the club is entitled 
oor a fee for s 


against Betting Act, 1853 (c. 119), 8s. 1, to 
carry on a totalisator club on a credit basis. 
—STREATHAM OINEMA, LTp. v. JOHN 
McLAUCHLAN, Lrp., [1933] 2 K. B. 331; 
102 L. J. K. B. 5386; 149 L. T. 447; 97 J. P. 
273; 49 T. L. R. 471; 311. G. R. 219. 


Add. Annotations :—Apld. R. v. O. K. Social 
& Whist Club (1929), 45 JT. L. R. 570; 
Daniels v. Pinks, [1981] | K. B. 874. Consd. 
Davis v. Parker, [1931] 2 K. B. 210. Refd. 
Richardson v. Moncrieffe (1926), 43 T. L. R. 
32; R. v. Berg, Britt, Carré & Lummies 
(1927), 20 Cr. App. Rep. 38. 


Whether members’ club {is.]——-The 
committee of management of a members’ club 
installed in the club certain machines for 
the use of members only & for the purpose 
of giving additional pleasure to the members. 
The machines were operated by means of 
ennies inserted in a slot.. The player, 

ving first inserted a penny, depressed a 
handle, causing three cylinders to revolve 
on which were depicted bells, bars & fruite. 
On the cylinders ceasing to revolve the player 
either lost his penny or received winnings 


PART VIII. SECT. 3. 

beer from a Govt. vendor may No payn 
rege & service. 

vw. Rock (1923), 32 B. C. R. 


J.8. 


club—What amounts to.}—R. v. Rock 
(1923), 32 B. Oo. R. 67.—CAN. given it 


sh. Supply during 


vent made. 
a club were found detauing 


bar of the club premises one Sunday 
The secretary 


ohibiled houre-— 
hree members of 


Vol. ViI.--Clubs. Cases 111b—136a. 


127a. Permitted hours on Sunday—Fixed number 


between specified hours—-Discretion of club to 
alter limiting hours.}—Licensing “Act, 1921 
(c. 42), s. 2 (1), provides that ‘‘ The hours 
during which intoxicating liquor may be sold 
or supplied on Sundays ... inany ... club 
. .. Shall be as follows, that is to say, five 
hours, of which not more than two shall be 
between 12 noon & 8 in the afternoon, & 
not more than three between 6 & 10 in the 
evening....’’; & s. 2 (2) provides that 
‘* Subject to the foregoing provisions, the 
permitted hours on Sundays shall be such as 
may be fixed . .. in the case of a club in 
accordance with the rules of the club... .” 
In a golf club the permitted hours on Sundays 
were fixed by a rule of the club at five hours, 
namely, from 12 noon to 1.30 pm. 2 p.m. to 
2.30 p.m., & 4.80 a to 7.30 pm.; & 
pursuant to that rule a supply of intoxi- 
cating liquor was given to members of the 
club on a Sunday at 5 p.m. :—-Held: on the 
true construction of above sect. the per- 
mitted hours on Sundays for a club were a 
period of not more than two hours, the 
whole of which should be between 12 & 
3 p.m., & a period of not more than three 
hours, the whole of which should be between 
6 & 10 p.m., & consequently that the supply 
in question was not. authorised by the sect. 
—Brown v. Joyce, [1931] 1 K. B. 643; 100 
L. J. K. B. 168; 144 L. T. 552; 95 J. P. 
41; 47 T. L. R. 200; 75 Sol. Jo. 80; 29 
L. G. R. 126; 29 Cox, C. C. 273. 


Gaming in Clubs. 


up to twenty pennies, ager | to the 
combination of fruits &/or bells &/or bars 
opposite a pointer. The machine auto- 
matically filled a jack pot from its winnings, 
& the pennies in the jack pot were returned 
to the player who obtained the combination 
of three bars. ‘The machines were similar 
in type to other machines for the user of 
which persons had been convicted under the 
Gaming Houses Act, 1854 (a. 38), where the 
persons had used the machines in shops or 
places of public entertainment or in pro- 
prietary clubs. Four members of the com- 
mittee of management of the club in question 
were charged under Gaming Houses Act, 
1854 (c. 38), 8. 4, for being persons having the 
care & management of certain premises, to 
wit, the club, which were then being used 
for the purpose of unlawful gaming being 
carried on therein. The contention of the 
members of the committee of management 
was that the position of a members’ club 
was analogous to that of a private house, 
& that gaming upon the machines in a 
members’ club was therefore not unlawful 
gaming :—Held: in order that a house 
should be a common gaming house within 


paid for the liquor, but that he had 
to them, thinking be was 
entitled to do so :—Held: the secretary 
had been rightly convicted on a charge 
of aupplying Nquor on licensed pre 
robibited bhours.—He Dorr 


liquor at the EL. 
Ex p. ORNBULL (No. 2) (1931), 31 
8S. R. N. . W. Ww. 


67.—CAN othcer of lice, who Sp erties on S. W. 46; 48 N. 
eg. ‘* Distributing ”’ beer by servant of the premises, that the members hed not 14.—AUB. 


18 


Gaming Act, 1845 (c. 109), s. 2, it was not 
necessary that some person should be keeping 
the house for his gain, lucre or living; it 
was sufficient that it was a house kept or 
used for playing at any game where the 
chances of the game being Bia hi therein 
are not alike favourable to the players ; 
the chances of the game played on the 
machines in this club were not alike favourable 
to all the players, & the fact that the club was 
a members’ club did not prevent the club 
premises being nie al or used for the purpose of 
unlawful g eing' carried on therein, & 
therefore fhe he members of {the committee of 
management of the club could be convicted 


Cases 196a—148a. ENcuisH aND Empire Digest SUPPLEMENT. 


Houses Act, 1854 (c. 38), 8s. 4.—DANIBLS v. 
PINES, [1931] 1K. B. 374; 100 L. J. K. B. 
337; 144 L. T. 372; 95 J. P. 23; 47T. LR. 
166; 75 Sol. Jo. 59; 29 L. G. R. 120. 


140. Add. Annotation :-—Refd. Ellesmere v. Wal- 


lace, [1929] 2 Ch. 1. 


140a,. —— ——— ——— ———..]——There is a sufficient 


element of chance in the game popularly called 
a ‘whist drive’’ to make a club where it is 
played for money a ‘‘ common gaming house.”’ 
—R. v. O. K. Socian & Waist CLus, Lrp. 
(1929), 45 T. L. R. 570; 78 Sol. Jo. 451; 
21 Or. App. Rep. 119, 0.0. A. 


of the offence charged under s.4 of theGaming Annotation :—Refd. R. v. Brennand (1930), 47 T. L. R. 22. 


Part X.—Dissolution of Clubs. 


148a. Claims by members of proprietary club—For 
damages for loss of club amenities—& for 
proportion of subscriptions—& return of 


eer ene 


entrance fee.|— Re CURZON SYNDICATE, LTD. 
No. 58a, ante. 





PART IX. SECT. 2. from the playors & paid over to the ; game of at least “mixed chance & 
: 187 1. Common gaming house—Who | Club. Only members were allowed in skill, * if not of pure chance. The 
are liable aa persons assisting in con- | the premises, a bye-law expressly for- | secre was convicted of keeping 
ducting busineas—Employees.J—R. v. | bidding the Intro uction of visitors to | a common gaming house :—Held: 
Joraan, R. v. KESSLER, R. v. Coatus | ®2Y part of the club DrODERYy Apple the conviction should be sustained.— 
(Sask.) (1927), 47 Can, Crim. Cas. 344. | Was convicted, under sect. 226 of the | R.v Sees [193411 us Auf R. 493 ; 
N. Criminal Code, of unlawfally keeping | 61 C. C. C. 301: 48 B.C. R. 78.—-CAN. 
& common gaming house; & the con- 








_ 487 ii, ——~ —~— Steward.|--R. v. | viction was affirmed by t¢ ——- yi 
y ho appellate 137 v. Lawfully incorporated 
Fee ane! le 53 x C. O. 243; | ot, t, :-—Held : the glub was yee “a | club.}-—The facts that a club has beon 
42 B R. 435.—CAN. hous kept for gain’ within | lawfully incorporated & its constitution 
187 ili. —— sd 8 It. was suet: “236 of the Criminal Code & appit. & frame-work still formally exist & 


steward of a bond fide atub ch had | had been ney Con Vieeet aa some of its legitimate activities & 
a membership of 1,700 & provided all | Bampron, (193 ae R. 626; "4 amenities are participated in or made 
the regular facilities of a social club, | D. L. R. 209; 580. ’o. ve 289.—CAN. use of bond fide by some of its members 
inoluding meals, billiard rooms, reading to a substantial degree does not prevent 
rooms, various vcard games, etc.; it 137 iv. Secretary.}—Slot | its premises being a common gaming 
also leased & operated a football field. machines maintained on the premises | house within sect. 226 (a) of Criminal 
Members contributed ten cents apiece | of a blond fide club were under the | Code, R.S.C., 1927, if the real object 
to the funds of the club for each half | control of the club’s secrotary. He | of its actual proprietors in carrying it 
hour’s play at the poker table, irre- | kept the keys of the machines, de- | on is the acquiring of gain for them- 
spective of whether they were winning | posited money of the club in them & | selves from gambling engaged in 
or losing. This money was not taken | collected the “ proceeds’ of their | therein.—R. v. WILLIAMSON, [19371 2 
from the stakes or the pot, but was | operation for the benefit of the club. | W. W. R. 545; 3D. L. R. 553; 51 
collected by the applt., as steward, ' The playing of the machines was a ' H.C. R. 456; 68 Can. C. C. 380.—CAN. 








COMMERCE. 


See AG—eNcy; Bankers; BILus oF EXCHANGE; CarriERS; ConTRACT; INSURANCE; SALE 
oF Goons; Suiprinc ; Stock ExcHaNGE; TRADE AND TRADE UNIONS. 


COMMON LANDS. 


See COMMONS. 
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COMMONWEALTH OF AUSTRALIA. 


See DEPENDENCIES AND DOMINIONS. 


Death Duties, of — 
Railway fares, of — 
Sentence, of — _ 
Tithes, of - _ 


COMMORIENTES. 


See EVIDENCE; EXECUTORS. 


COMMUNION. 


See ECCLESIASTICAL Law. 


COMMUTATION. 


— See ESTATE AND OTHER DEATH DUTIES. 
_ —  ,, CARRIERS. 
~ —  ,, CRIMINAL Law. 
EcciestasticaL Law. 
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54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
85 
46 
G7 
G8 
69 
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98 
99 


104 
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1908, 
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106 
107 
108 
109 
110 
111 
112 
113 


114 
115 
116 
117 
118 
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142 


147 
148 
149 


150 
151 


COMPANIES. 


Note.—The Act now in force is the Companies Act, 1929 (c. 28), which repealed (inter alia) the 
Uompanies (Consolidation) Act, 1908 (c. 69). References to sections of the 1908 Act should therefore be 
checked with the Comparative Table appended below. 


1929. 


131 
135 
137 
138 
132, 133 
129, 130, 
134 
130 
28 
370 
83 
11, 14 (2), 
108 (4), 
379, 3rd 
Sch. F. 


153 

26 
156 
157 
158 
169 
1G0 
161 
162 
168 
169 
163 
164 
165 


167 
170 
178 
175 
172 
171 
177 
176 
202 
288 
179 
181 
182 
183, 184, 
185, 186, 
187, 188 
189 
184, 191 


1908. 


162 
153 
154 
155 
156 
157 
158 
159 
160 
161 
162 
163 
164 
165 
166 
167 
168 
169 
170 
171 


{172 


173 
174 
175 
176 
177 
| 178 
| 179 
180 
181 
182 
183 
184 
185 
186 


187 
188 
189 
190 
191 
192 
193 
194 


195 
196 
197 
198 
199 
200 
201 


1929. 
185, 198 
186 


194 
105 
193 
197 
192 
196 
199, 200 
209 
307 
203 
204 
205 
206 
207 
208 
210 
211 
213 
221 
220 
214 
216 
218 
219 
1638, 373 
222 
223 
224 
225 
227 
228 
226 
232, 241, 
247, 248, 
249 
250 


233, 242 


261 
234 
252 
235, 244, 
248 


236, 245 
254 
255 


256 
257 
288 


1908. 


202 
203 


204 
205 


206 
207 
208 
200 
210 
211 
212 
213 
214 


215 
216 
217 
218 
219 
220 
221 
222 
223 
224 
225 
228 
227 
228 
229 
230 
231 
232 
233 
234 
235 
236 
237 
238 
239 
240 
241 
242 
243 


1929. 


259 
260, Sch. 
IX, 
187 
173, 229, 
258 


261 
262 
263 
264 
265 
174, 258 
266 
270 
191, 248, 
260 


276 
272 
277 
363 
288 
282 
212 
283 
294 
284, 285 
280 
200 
201 
293 
300 
301 
302 


303 


304 
378 
305 
374 
297 
288 
299 
295 
312, 314 
313 
316 
317 
318 
319 
321 
822 
860 


1908. 


252 
253 
254 
255 
256 
257 
258 
259 
200 
261 
262 
2638 
264 
205 
266 
267 
268 
269 
270 
27] 
272 
273 
274 


275 
276 
277 
278 
270 
280 
281 
282 
283 
284 
285 
286 


287 


288 
289 
290 
291 
292 
293 
204 
295 
296 


Vol, IX. 


1929. 


823 
324 
326 
826 
359 
827 
$28 
329 
330 
331 
332 
333 
334 
335 
336 
337 
338 
339 
340 
34] 


342 
343, 344, 
346, 348, 
349, 351, 
352 Sch. 
X., III. 

345 

8366 

367 

371 

872 

375 

362 

364 

376 

877 

380 


‘Cases 6—75. ENGLISH AND Emprree Digest SUPPLEMENT. 


Part |—Nature, Characteristics, Definitions and 


| Classification. 

6. Add. Annotations :—As to (1) Refd. Deuchar T. L. R. 401; Colville Estate, Ltd. v. 
v. Gas Light & Coke Co., [1924] 2 Ch. - JT. R. Comrs., [1930] 2 K. B. 393; E. B. M. 
426; British Trawlers’ Federation, Ltd. v. Co. v. Dominion Bank, [1937] 3 All BE. R. 
ae © ae a net ee 1933] Pe 555. 

As ) Refd. A.-G. v. Leeds 144, Add. Annotation :—Refd. E. B. M. Co. v. 
Corpn., [1929] 2 Oh. 201; A.-G. v. Race- Dominion Bank, [1937] 3 All BE. R. 555. 
course Betting Control Board, [1985] Ch. 84. 45, dd. Annotations :—Refd. British Thomson- 

11. Add. Annotations :—Consd. British Thomson- Houston Oo. v. Starling Accessories, Same » 
Houston Co. v. Sterling Accessories, Same v. Crowther & Osborn, [1924] 2 Ch. 33; 
Crowther & Osborn, [1924] 2 Ch. 38. Refd. Prichard & Constance v. Amata (1924), 42 
Parker & Cooper v. Reading, [1926] Ch. 975; R. P. C. 63. 

Thomas v. Evans, Jones v. South-West 25a. ——- Distinct from component members. ]}— 
Lancashire Ooal-Owners’ Assocn. (1926), 42 DITcHAM v. MILLER, No. 5959b, post. 


Part I1—Domicil, Residence and Nationality of Companies. 








26a. —-— Business conducted abroad.]— A T. L. R. 525. Refd. Swedish Central Ry. v. 
trading corpn. was registered in England Thompson, [1924] 2 K. B. 2655; Re Bates, 
under Cos. Acts, but the whole administration Mountain v, Bates, [1928] Ch. 682; Ellerman 
of the business of the co. was conducted by . Lines v. Read, [1928] 2 K. B. 144. 
directors domiciled & resident in Holland. 97a. .J—A co. was incorporated by special 
The register of members was kept at the Act of the Legislature of New York, & had 
office in England :—Held: the domicil of its central office & the bulk of its assets in 
the co. Was not in Holland but in England.— New York. The co. had a branch in London 
BanLz v. PusLic TRU*TEB, [1926] Ch. 863 ; & in most of the capitals of Europe, the 
95 L. J. Ch. 400; 135 L. T. 763; 42 T. L. R. branch in Paris being its head office for 
696; 70 Sol. Jo. 818. Europe :—Held : a corpn. might have a dual 

26b. ——-.]—To constitute residence by a British residence, & there was evidence that pltfs. 
co. in a foreign State so as to render the co. were resident both in New York & in London 
subject to the jurisdiction of the cts. of that carrying on business in both places & in both 
State, the co. must to some extent carry on places were subject to the jurisdiction of the 
business in that State at a definite & reason- cts.—New YosK Lire INsuRANCE Oo. ». 
ably permanent place.—LITTAUER GLOVE Pusiic TRUSTEE, [1924] 2 Ch. 101; 93 
CoRPN. v. F. W. MILLINGTON (1920), Lrp. L. J. Ch. 449; 131 L. T. 488; 40 T. 1 R. 
(1928), 44 T. L. R. 746. 430; 68 Sol. Jo. 477, O. A. 


; " ) : e Annotati :—Oonsd. I. R. C . wv. Broome’s E tors 
27 set phage sarin ee ona) oe aw 71935), 19 Tax Cas, 667. Reta. Swedish Getitral By. v. 
eter tes Truste 9 be 7 ) Thompson, (1924] 2 B. 255; Re Russian Bank for 

Re Vocalion (Foreign), Ltd. (1932), 48 Foreign Trade, [1933) ‘Gh. 745. 


Part I1l1—Companies under Companies (Consolidation) 
Act, 1908, and Similar Acts. 








88. Add. Annotation :—As to (6) Apld. Re City SuMNER, LORD DUNEDIN expressing the 

Equitable Fire Insce., [1925] Ch. 407. ead td ons rH allotment of Ruiner & 

is 2 debentures made before filing a statement in 

45, Ae an ibs0) 47 : ne as reba Bros., Ltd. lieu of prospectus as required by 1908 Act, 
° : eae Se ene s. 82 (1), is not wholly void.”’ 

75. os the paragraph ‘‘ (9) (WARRINGTON, L.J. For the paragraph ‘‘ (10) (LORD STERNDALE, 

. 1908 Act, s. 82,"’ substitute : —‘* (9) (LORD M.R., . . . was written,’’ substitute :— 

PART I. SECT. 1. __ ‘could not be declared to be a trustee ; MORRISON & = Son, Lrp., [1927] 8. C. 


for the growers & bound by the con- | 571.—SCO 
aa, Under statute—Hzistence apart | tract,—-ASS0ULATED GROWERS OF B.C, 


rom members-—Conveyance 0 operty 
fr originators to company. }— Pe elde me & Fetal lg GROWERS EXCHANGE PART I. 


teacted with plitfs. to sell them ail the gece ni, ——~ —— In several places. }— 
fate iba daegassy aoe aon their Lrp., 1936) bse: Me ra rf (986) A “00. is to be treated in matters of 
tract pro ded that if any crauator CAN. peed ie rincipatpl pega Boe sap 
should be made by the grower to any 0. One OD otinet otoning all shares Hoe weherevet it inaera place or oasiness’ 
n., it should be deemed to be made | Of Gnother—Distinct legal persons. }— —-ERMKA 0. BORDER CITiga IMPROVE: 
bject to the agreement & ee trans- | ASSINIBOIA RURAL MUNICIPALITY 0. | sewer Co,. (1922), 52 O. L. R. 193.— 
fares should be bound by the terms > hh ee RaPiIp TRANSIT eee {1931} CAN. 


thereof. Defts., forthe admitted purpose 2D. L. R. 862; 1 W. W. 778; 39 

of freeing themselves from the contract, | Man. L. R. 402 CAN. PART III SECT 1, SUB-SECT. 5.— 

incorporated a joint stock co. for the . . a) aa 
a he hol to { bag ape ti Cc testers hee General rule.}V1T0 CEREAL, 

erre e lan co era on se. Companies TTOMEN 

of the allotment to them of the whole undertaking by third Lt. ManiroBa Grain Co, (B. C.), 

of ita capital atoeck :—Held: the oe att. }~—-LLOYp’s Bae, se tiega) 4D. L. R. 440.—OAN, 


2. 


’ ** (10) Observations of Lorp SUMNER as to 
the practice of the Registrar of Joint Stock 
Companies, in cases where everything is in 
order, of antedating the incorporation of a 
co. to the date of the application for registra- 
tion.’—JUBILEB OoTTON Mus, Lr. 
(OFFICIAL ReEcHIvVER & LiIQuIDATOR) v. 
Lewis, [1924] A. O. 958; 98 L. J. Ch. 414; 
40 T. L. R. 621; 68 Sol. Jo. 663; [1925} 
B. & C. R. 16; sub nom. Re JuBitew Corron 
Murua, Lrp., 131 L. T. 579, H. L. 

Annotation »— As to (9) Consd. Re Burton, 1927) 2 Ch. 132, 

82. Add. Annotation :—As to (1) Refd. Jubilee 

Cotton Mills Official Receiver & Liquidator v. 

Lewis, [1924] A. C. 958. 

Add. Annotation :—Refd. R. v. Registrar of 

Joint Stock Companies, Fz p. More, [1931] 2 

K. B. 197. 

Add. Annotation :—Refd. Harrods v. Harrod 

(1924), 40 T. L. R. 195. 

198. Add. Annotation :—Refd. Radio Rentals, 

Ltd. v. Rentals, Ltd. (1934), 51 R. P. C. 407. 

Add. Citation :—9 Jur. N. S. 843. 

Add. Annotation :—Refd. Sturtevant En- 

gineering Co. +. Sturtevant Mill Co. of U.S.A., 

Ltd., [1936] 5 All KE. R. 137. 

Citation :-—Fo1 ‘56 Sol. Jo. 36” read ‘ 56 

Sol. Jo. 361.” 

Add, Annotation :—Consd. Harrods v. Harrod 

(1924), 40 T. L. R. 195. 

Add. Annotation :—Consd. Orystalate Gramo- 

phone Record Manufacturing Co. v. British 

Crystalite Co. (1934), 51 R. P. C. 315. 

228. Add. Citation :—On appeal, 41 R. P. C. 67, CO. A. 

228a. ‘* Harrods’? — ‘‘R. Harrod.’’]}— The ct. 
granted an interlocutory injunctiun sto re- 
strain deft. co. from carrying on b:siness 
under any name comprising the well-kncwu 
name of pltf. co. on the ground that defts.’ 
use of the name was calculated to lead the 
pee erroneously to believe that defts.’ 

usiness had some connection with pltfs.’ 

business.—Harrops, Lrp. v. Harrop (R.), 
hr Nee 40 T. L. R. 195; 41 R. P.C. 


Annotation :—Expld. Motor Manufacturers’ & ‘Traders’ 
con v- Motor Manufacturers’, etc., Insce., [1925] Ch. 


192. 


196. 


210. 
216. 


225. 


227. 


228b. ‘‘ Society of Motor Manufacturers & Traders ”’ 
—‘* Motor Manufacturers’ & Traders’ Mutual 
Insurance Co.’’|—A co., carrying on the busi- 
ness of insurance against motor risks, adopted 
as part of its name the ordinary descriptive 
words “‘ Motor Manufacturers & Traders,” 
which had already been adopted as part of 





Vol. [X.—Companies. Cases 75—240a. 


its name by a society having for its main 
objects the promotion, encouragement & 
protection of the motor trade generally. 
There was no charge of fraud &, in the 
opinion of the ct., no tangible risk of injury 
to the society’s business reputation owing 
to the similarity of the names; the names 
being sufficiently distinguishable & deft. 
co.’s business wholly different from that of 
pltf. society :—Held: pltf. society was not 
entitled to a monopoly of its descriptive 
words, or to any relief against deft. co. 
— Moron MANUFACTURERS’ & TRADERS’ 
Society v. MoToR MANUFACTURERS’ 
TRADERS’ Murua INsuRANOB Oo., (1925] 
Ch. 675; 94 L. J. Ch. 410; 183 L. T. 880; 
41T. L. R. 483; 42 R. P. CO. 307, C. A. 

228c. ‘‘ British Legion ’’—British Legion Club 
(Street), Ltd.]—BritisH LEGION v. BRITISH 
LEGION CLUB (STREET), LTD. (1931), 47 
T. L. R. 571; 48 R. P. 0. 555. 


Annotations :-—Consd. Clock, Ltd. v. Clock House Hotel, 
Ltd. (1935), 62 R. P.O. 3863 Sturtovant Enginecring Co. 
v. Sturtevant. Mill Co. of U.s.A., Ltd. (1936] 3 All KR. 
137. efd. eet Medical Assoclation ». Marsh (1931), 
47 T. UL. R672. 

228d. *°B. M. A.’’—‘‘ B. M. A. Drug Stores.’’]— 

British Mgepicat Assoon. v. Marsg (1981), 
477T. L. R. 572; 48 R. P. O. 665. 

Annotations :—Refd. Clock, Ltd. v. Clock House Hotel, Ltd. 
(1935), 52 R. Vv. CO. 3863 Sturtevant Engineering Co. ». 
Sturtevant Mill Co. of U.S.A., Litd., [1936)3 AWK. R. 137. 

237. Add. Annotation :—-As to (1) Consd. Motor 

Manufacturers’ & ‘Traders’ Soc. v. Motor 

Manufacturers’ & Traders’ Mutual Insce., 

[1925] Ch. 675. 

Add. Annotations :—Refd. Harrods v. Harrod 

(1924), 40 T. L. R. 195; Motor Manu- 

facturers’ & Traders’ Soc. v. Motor Manu- 

tacturers’ & Traders’ Mutual Insce. (1925), 

94 L. J. Ch. 410. 

.j—In 1902 the Crystalate Manu- 

facturing Co., Ltd., commenced manufactur- 

ing & selling (inter alia) electrical accessories, 

& in 1928 sold their business to pltfs. At no 

time had ecither co. sold electric lamps. In 

1933 defts. were formed & commenced 

gelling electric lamps, & in one advertisement 

were inadvertently described as ‘ British 

Crystalate Co., Ltd.” Pltfs. commenced an 

action to restrain defts. from carrying on 

business under their name or any name con- 
taining the word ‘‘ Crystalite " or any other 
word only colourably differing from ‘ Crysta- 
late.” Defts. alleged that the businesses 
carried on by the parties were dissimilar & 
that there was no likelihood of confusion :— 


238. 





240a. 


eee 





PART III. ae 3, SUB-SECT, 3.— 
a 


° ( e 

198 ii, ——.}— ere there is no 
proof of injury or of likely injury to 
pltf., by deprivation of profits or of ita 
reputation ering by reason of the 
use of its trade name by deft., an 
injunction will not be granted to pre- 
vent deft. from such user notwith- 
mende proof of extension of pitf.’s 
reputation to New Zealand & of deft.’s 
intention to decetve.—CoLEs Le J.) & 
Co., Lrp. v. Cotes (G. J.) (N.Z.), LTb., 
{19383} N. Z. L. R. 1189.—-N.Z. 

sd. Insurance company.}—The Con- 
tinenta] Assurance Co., 8 United States 


corpn., was re fon in 
Canada Insurance Cos. 
Act, on the ground that its name, was 
liable to be confounded with that of 
the Cont e Insurance Co., 
ry corpn. 


under 
Canadian & British Insurance Cos. 
Act. On appeal from the ruling of the 


under Fore 


Minister of Finance :—Held: under 
sect. 9 of Foreign Insurance Cos. Act 
tion may be refused if the namo 
of appct. co. is so similar to the name 
of a co. already registered under the 
game Act, as to cause confusion ; the 
words *‘ or otherwise on public grounds 
objectionable ’’ in sect. 9 (1) of Foreign 
Insurance Cos. Act moan something 
other than the question of confusion 
out of a similarity of names.— 
Re FOREIGN INSURANCE Cos. ACT, 
1932, (1934) Ex. 0. R. 84.—OAN. 


PART III. SECT. 3, SUB-SECT. 3.— 


ad. “ Precision Engineering Co,”’— 
“ Cu-Tone Precision Engineers,’’}— 
., Ltd,, for 
| of name to the 
** Cu-Tone Precision ag Spa Ltd.,”’ 
was opposed by the Precision Engineer- 


ing Co., Ltd. Both cos. were 6 ad 
the engineering business. Appet. bad 


3 


been engaged in making what are known 
as “ preciaion tools,’”’ & in what is styled 
‘* precision work.’’ The objecting co. 
was engaged in man motor- 
plates, steel shelving, lockers, & office 
equipment. Appct. co. had decided 
to make “‘ precision work ’’ a prominent 
feature of its business, & adopted the 
term “ precision ”’ not as a fancy word, 
but as deacriptive of the kind of 
work in which it proposed to specialise : 
—Held: granting the approval sought, 
as the word “ precision ’’ was an 
ordinary English word descriptive of 
part of the work carried on by appct. 
co. in common with other engineering 
firms, it had not acquired a secondary 
or subsidiary meaning to denote onl 
the business of the hearers 3 co., 
could not be monopolised by the latter, 
& its use in the form proposed was 
not reeibecgl pe to oes re 7 Corr aes 
TRHoMson, LTD. . . ; 
G. L. R. BRR. 


Cases 240a— 327a. 


251. 


255 o 


257. 


260a. 


« [1927] W. N. 277. 
264. 


265. 
266. 


Held: defte. had adopted their name in 
good faith as being descriptive of the “‘ crystal 
light” sold by them, but pltfis. & defts. were 
both concerned in the same trade, that their 
Dames were substantially similar, & the use 
by defts. of their name was calculated to 
cause confusion between the two businesses. 
An injunction was granted with costs, the 
operation of the injunction being suspended 
for two months.—CRYSTALATE GRAMOPHONE 
RECORD MANUFACTURING Co., LTD. v. BRITISH 
CRYSTALITE Co., LTD. (1934), 51 R.P. C. 815.. 


Add. Annotation :—Refd. Employers’ Liability 
Assce. v. Sedgwick Collins (1926), 95 L. J. 
K. B. 1016. 

Add. Annotations :—As to (1) Refd. I. R. Comrs. 
v. Cornish Mutual Assce. (1924), 41 T. L. R. 
70. As to (2) Refd. South Behar Ry. v. 
I. R. Comrs., [1925] A. C. 476. 

Add. Annotation :—Refd. Greenberg v. Co. 
operstein, [1926] Ch. 657. 

What amounts to—Not acquisition of 
shares of company to promote its amalgama- 
tion with another company.] —- DOMINION 
Iron & Sreei Oo., Lrp. v. INVERNAIRN. 





Add. Annotation:—Refd. Westripp v. Bal- 
dock, [1938] 2 All E.R. 779. 


Add. Annotation :—Consd. 1. R. Comrs. uv. 
Cornish Mutual Assce. (1924), 41 T. L. R. 70. 

Add. Annotations :—As to (1) Apld. Cornish 
Mutual Assce. v. I. F.. Comrs., [1926] A. ©. 
281. Refd. Greenberg v. Cooperstein, [1926] 
Oh. 657; Re United General Commercial 
Insce. Corpn., [1027] 2 Ch. 51. As to (2) Refd. 
Thomas v. Evans, Jones v. South-West 
ree Coal-Owners’ Assocn. (1926), 185 


270. Add. Annolation:—Refd. Greenberg v. Co- 


271. 


272a, 


PART INI. SECT. 4, SUB-SEOT. 1. 


operatein, [1926] Ch. 657. 


Add. Annotation :—Folld. Greenberg v. Co- 
operstein, [1926] Ch. 657. 

-]—~An assocn. with four branches 
was formed to obtain subscriptions from the 
members of each branch & to lend to members 
out of the fund so formed money on interest. 
Each fund, with its accretions of interest, 
was divided up periodically among the 
members ratably at a period of the year 
which differed in each branch. The assocn. 








282. 


286. 


298. 
810. 


ENcLisH aND Empire Digest SUPPLEMENT. 


& its branches all consisted of more than 
Laibar members. The assocn. was not 

tered under any Act. Disputes having . 
atinet. a resolution was passed by the mem- 
bers for the dissolution of the assocn., & an 
action was brought by three members suing 
on behalf of all members other than defte. 
against defts., who were the treasurer & 
secretary of the assocn., Claiming administra- 
tion of the assets of the assocn., an account 
of the subscriptions received by defts. from 
members & of their application thereof, 
payment of the smount ound due & other 
relief. The action was resisted on the ground 
that the assocn. was illegal & that no relief 
could therefore be given:—Held: (1) the 
assocn. was rendered illegal by 1908 Act, 
s. 1 (2), as being an unregistered assocn. of 
more than twenty persons carrying on a 
business having for its object the acquisition 
of gain; (2) the ct. was not debarred from 
affording relief to the members asking for 
the return of money paid into the hands of 
agents for application for an illegal purpose 
by granting an account.—GREENBERG v. 
COOPERSTEIN, [1926] Ch. 657; 95 L. J. Ch. 
466; 135 L. T. 663. 


Add. Citation :—130 L. T. 450. 

Add. Annotation :—-Refd. Drabble v. Hycolite 
Manufacturing Co. (1928), 44 T. L. R. 264. 
Add. Annotation :—Consd. Egyptian Salt & 
Soda Co. v. Port Said Salt Assocn., Ltd., 
[1931] A. C. 677. 

Add. Annotation :—-Refd. Pickford v. Quirke, 
Pickford v. I. R. Comrs. (1927), 188 L. T. 500. 
Add. Annotation :—Generally, Refd. R. v. 
Registrar of Joint Stock Companies, Ez p. 
' More, [1931] 2 K. B. 197. 


818a. Substitution of—For deed of settlement. ]— 


317. 


327. 


A co. registered under 1908 Act, with a deed 
of settlement can, if it satisfies 1929 Act, s. 5, 
substitute a memorandum & articles for the 
deed of settlement.—Re SHERBORNE Gas 
& Coxe Co., Lrp. (1935), 80 Sol. Jo. 33. 


Add. Annotation :—Consd. Re Blucher 
(Prince), Ez p. Debtor, [1931] 2 Oh. 70. 
Add. Annotation :—Refd. Campbell v. Rofe, 
[1933] A. C. 91. 


827a. —— —— Right of export.]—The E. Syndi- 


cate in 1899 was granted by the Egyptian 





ties Act.}—Where a co. is not one which 
is required by Securities Act, 1930, 


MANUFACTURERS, LTD. GQST 37 
265 1li, ——.}—An aassocn. of more Seer tag W. 242; 54N.8 W.N. 


with Cos. Act, a. 4, 
whatever may be the ure to which the 
goins of the business are to be put, 
C.G. ecuceuoue. =e other charitable 


por LaL «. Pon 
aL “(1939 )s ai R. 52 All, 325. 
IND. 





265 iv. Meani ng o 
The word “ gain ’’ is not 
pecumlary or BOMAMONCIAl profits, It 
ne acquisition, something obtained 

acqaired.—TAN WaINnG vt. Bo HRIN 
(19333, T. LL. R. 10 Man. 490.:—IND. 


PART III. SECT. 4, SUB-SECT. 2. 
ac. Trade wunion.]—Appct. co. was 


“ gain. oa 
limited to 


an epee gt og nap deals n the bread- 


ma. e & was ed under 
Cos. oe Oasce, oat’. not under the 
Trade Union Act, 1881 :—Held: 


appot. oo. being a trade union its 
registration under Cos. Act, 1899, was 
vo & poneequcnsy, no order could be 
made against it for costs.—Re TRUTH 
& SPORTSMAN, Ltp., 


Ex p. RReaD 


PART Jl. SECT. 4, SUB-SECT. 5. 


sd. Striking off register—Effect.)— 
(1) The intention to dissolve a co. 
should not be read into a statute 
providing for the striking of the co. 
off the because of a short delay 
in the payment of its annual fee, unless 
ey Teneusce ot the statute expressly or 
ecessary implication Imposea that 
penaity. (3 (2) The ¢ conduct of deft. share- 
ders afte eco been struck off 
the register hela to make them trustees 
of the oo.‘s property for the individual 
shareholders, who made contributions 
conserve the pro perty. & & not for the 
lt aie therefore, not necessary 


» to have the co. restored 
ye oe theta 


brought f — DAD vo. GRES 
& GREST, ee L. Re4io: 1938) 
oAN. : 22 Sask. L. R. 953.— 


busine iN on-compliance ‘with Boor Securi- 


4 


y 

entitled until! 1933, Security Frauds 
Prevention Act, to ‘comply with that 
Act, the registrar of cos not entitled 
because of non-complHance with that 
Act to refuse to issue it a certificate 
under sect. 40 of the Oos. Act, 1929, 
eutean eee to commence business ; & 

mus will issue commanding 
him to do so.—R. v. REGISTRAR OF 
Cos. (No. 1), ae 1 Ms WwW. R. 393 
48 B.C. R. 152 rs 


PART III. SECT. 6. 


ki. That company duly incor: 
porated.)—The fact that a co. incor- 
porated under Cus. Act includes in ite 
natoe roe word ‘“* Co-operative,”’ con- 
trary Co-operative Assocns. Act, 
1920 (a. eh. a. 4 (3), does not render ft 
an illeg: .. Since Cos. Act, a. 28, 
makes a oertificate of incorporation 
conclusive evidence that the oo. 
vas duly incorporated.—ASSOCIATED 
pelt i or BrTIsH COLUMBIA, LTD. ¢. 





RITIBH COLUMBIA FRUIT ND, ig ‘5 
(oes) : Dd. L. 1 Re Cir ea, 1 We 
34 B. 3.—CAN 


Govt. a concession for manufacturing 
selling salt for Egypt from the Mex area, 


' & the sole right to export salt from that 


830. 


335. 


387. 
841. 


PART III. SECT. 7, SUB-SECT. 4.—A. | 


336 iii, ———.]—The objects of a co., 
as set. forth in its memorandum of 
assocn., were (a) to acquire land in G. 


& to 


area, but the Govt. reserved the right to 
abolish the salt monopoly at six months’ 
notice. The syndicate then promoted applt. 
co., which agreed to purchase the rights of 
the syndicate under the Mex concession, but 
with the reservation that the co. should not 
do any export trade in salt, such right of 
export being reserved by the syndicate from 
the sale to the co. On Jan. 1, 1906, the 
Govt. abolished the salt monopoly of the 
syndicate. The memorandum of association 
of the applt. co. did not expressly prohibit 
the co. from exporting salt from Egypt, but 
stated that one of the objects of the co. was 
to ratify the agreement with the syndicate, 
& another object was to deal in salt & soda, 
& it was conceded that under its memo- 
randum the co. could acquire salt deposits 
outside Egypt & there engage in the export 
of salt :—Held: the memorandum did not 
exclude from the permitted objects of the 
co. the export of salt from Egypt so as to 
revent its engaging in that business.— 
GYPTIAN Sait & Sopa Co. v. PorT Sarp 
Sautr Assocn., [1931] A. C. 677; 100 L. J. 
P.C. 147; 145 L. T. 313, P. C. 
Add. Annotation :—Refd. Angustura Bitters, 
Ltd. v. Kerr, (1983] A. C. 650. 
Add. Annotation :—Refd. Re Railways Act, 


1921, Re Standard Charges Schedule (1925), 


04 L. J. K. B. 364. 

Add. Annotation :—Refd. Angostura Bitters, 
Ltd. v. Kerr, [19383] A. C. 550. 

Add. Annotation :—-As to (1) Consd. Agri- 
cultural Wholesale Soc. v. Biddulph & JDis- 
trict Agricultural Soc., [1925]Ch. 769; Beattic 
v. Beattie, Ltd., [1988] 3 All EK. R. 214. 


ance—- -Conditions 
Mutual 


erect thereon a public hal] with {| to co 


346. 


347a., Te ag et 


351. 


854. 


Vol. [X.— Companies. Cases $27a— 406. 


& , 848. Add. Annotation :—As to (1) Refd. Bank of 


N. T. Butterfield v. Golinsky, [1926] A. C. 738. 
Add. Annotations :—Refd. Bel] v. Lever Bros., 
Ltd. (1981), 146 L. T. 258; Henry v. Foster 
(Arthur), Henry v. Foster (Joseph), Hunter 
v. Dewhurst (1981), 145 L. 'T. 225. 

Between members &  directors.|— 
Held: even if a particular article of a private 
co. Was wide enough to make it sole to a 
dispute between the co. & a member in his 
capacity of a director & provided for reference 
of such a dispute to arbn., sect. 20 of Cos. 
Act, 1929, did not give contractual force to 
the article in reference to such a dispute so 
as to constitute it, for the purpose of that 
dispute, a written agreement for submission 
to arbn. within. sect. 4 of Arbn. Act, 1889 
(c. 49).—BBATIIN v. BEATTIE, Lrp., [1938] 
Ch. 708; [1938] 3 All BE. R. 214; 107 L.. J. Ch. 
333; 159 L. T. 220; 54 T. L. R. 964; 82 Sol. 
Jo. 621, C. A. 

Add. Annotations :—-Apld. Plantations Trust 
v. Bilba (Sumatra) Rubber Lands (1916), 114 
L. T. 676. Refd. Beattic v. Beattie, Ltd., 
[1938] 3 All EK. R. 214. 

Add. Annatations :—As to (2) Refd. A.-G. v. 
Goddard (1929), 98 L. J. K. B. 748. Ae to (4) 
Consd. Ramsden v. David Sharratt & Sons 
(19380), 35 Com. Cas. 314. Generally, Refd. 
Harrods, Ltd. v. Lemon (19380), 47 T. L. R. 97. 


855a,. -—-— Liquidator.|—Re Home & COLONIAL 


898. 


INSURANCE Co., Lrp., No. 8858b, post. 


Add. Annotations :-- Consd. Agricultural 
Wholesala Soc. v. Biddulph & District 
Agricultural Soc., [1925] Ch. 769. Refd. Hole 
v. Garnsey, [1930] A. OC. 472. 


406. Add. Annotations :—Consd. Kreditbank Cassel 


OR LG A A AOI 


grant.J)—The 


of 


Property Insce. 
whose objects were to carry on evory 
kind of insurance except life presented 
a petition under 1029 Act, sect. 5, I. 
nfirm a resolution altering the 


G.m. b. H. v. Schenkers, [1927] 1 K. B. 826; 
Liggett (Liverpool) v. Barclays Bank (1927), 





Ae ren 


to cancel his ‘‘ requirements.” P.'s 
name was oever entered in the registor 
of members :——Zeld : P. was Hable.— 
Re J. H. CHANDLER & Co., LTp. (1926), 
L. R. 48 All. 580.—IND, 


Co., utd., 


shops & cellars; (b) to let the hal] for 
public meetings, lectures, auctions, & 
similar purposes ; (c) to jet the shops 
& cellars to tenants, either year to year 
or on lease; & (da) to do all such other 
things as were “‘ incidental or conducive 
to the attainment of the above object.’’ 
A hall with shops & cellars underneath 
was erected, but, some fifty years 
afterwards, was destroyed by fire. The 
sum recovered under an insurance 
ones. formed the whole assets of the co. 
hereafter the co. presented a petition 
under Cos. Act, 1929, a. 5, craving the 
ct. (inter alia) to confirm a resolution, 
duly passed, which altered its memo- 
randum of assocn. by deleting all! 
reference to the erection & letting of 
a public hal) with shops & cellars, & 
su pues therefor provisions for tho 
erection & letting of shops & dwelling- 
houses & warehouses. Answers were 
Jo by certain dissentient shbare- 
holders, who maintained that the pro- 
posed alteration, if sanctioned, would 
completely alter the nature of the co.’s 
undertaking :—Held: as the proposed 
alteration of the memorandum in- 
volved a fundamental] change in the 
character of the co. it was not one 
muaesbolders: fc petiinn, tanga 
shareholders ; petition — 
THSPEY PUBLIC ASSEMBLY & 
AGRICULTURAL HALL Co. v. ANDER- 
80N’8S TRUSTEES, (1934] S. C. 385.— 


ai. Memorandum of insurance com- 
pany— Alteration to life aseur- 


memorandum so as to include power 
to carry on life insurance :—Held: 
resolution should be confirmed on 
alteration of the name of the co. to 
the ‘‘ Mutual Property & Life Insce. 
Co., Ltd.” & on deposit of the £20,000 
required by Assurance Cos. Act, 1909. 
shi bs MUTUAL PROPERTY INSCE. CoO., 
LTD., (1934) Ss. C. 61.—SCOT. 

so. Company registered without 
‘* limited ’*°—COharitable objfects—Altera- 


tion.]-—-A co. registered under 
sect. 18 (1) of Cos. Act (Northern 
Ireland), 1932, by licence of the 
ety of Commerce, as 0 co. for 
promot a charitable object with 
limited lability but without the 
addition to its name of the word 


‘limited ’’ cannot extend the objects 
in its memorandum under sect. 5 of the 
said Act where the change in the 
ene is of a substantial character 
unless circumstances appear {n which 
the doctrine of cy-prés would be applic- 
able & tho principles of cy-prés should 
be followed in the consideration of any 
such application.—Re ULSTER SOCIETY 
FoR REVENTION OF CRUELTY_ TO 
ANIMALS (INCORPORATED) & ComM- 
PANIES Acr (NORTHERN JRELAND), 
1932, (1936) N. I. 97.—IR. 


PART III. SECT. 7. SUB-SECT. 6.— 
a). 

8581. To take up number subscribed 
P. agreed to purchase sbares in a 
co, & su to the memorandum 
of assocn., but later asked the promoter 


5 


PART Iil. eee, 7 oer 6.— 
- (0). 

388 i. Where shures subscribed for not 
allotled.|}—-Persons signing a memo- 
randum of assocn. of a co. to be 
incorporated are contributories, 
although no_ shares are allotted.— 
Re T._ E. O'REILLY, Lrp., [1927] 3 
D. L. R. 797; 600. L. R. 649.—CAN. 

395 i. By transfer.}] — An original 
subscriber of a co. oan withdraw hig 
Aubseription & transfer his share at the 
first meeting of provisional directors, 
& where a majority of original facor- 
porators are present & vote at the 
meeting such withdrawal does not in- 
validate anything done at the meeting. 
——Re Gxorar W. Grirrirna Co., (1924) 
4D. lL. R. 1031.—OAN. 
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400 |. Misrepresentalion by pro- 
moter——-Not ground for reacisston. |— 
Subseribers to the memorandum of 
aasocn. of a co, cannot repudiate shares 
for which they have subscribed either 
on the ground that they were induced 
to join the co. by fraud or misrepre- 
sentation, or on the ground that the 
truth of the precedent representations 
made by the promoters of the co. was 
a condition of the contract: the truo 
remedy of the persons so defranded in 
to sue for damages the persona so 
defraud them.-—-PETROTITE & CHAI- 
LENGE EATERS, LTD. ©. BUDLEY, 
[1924] N. Z L. HB. 103.—N.Z 
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Gases 406—462. 


410. 


411. 


415. 


423. 


427," 


.481a. 


187 L. T. 448; British Thomson-Houston 
Co. v. Federated European Bank, Ltd., 
[19382]2 K.B.176. Refd. Underwood v. Bank 
[1924] 1 K. B. 775; Houghton v. Nothard, 
Lowe & Wills, [1927] 1 K. B. 246; Liggett 
Caron) v. Barclays Bank, [1928] 1 K. B. 


Add. Annotations :—Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
1924] 1 K. B. 775; Houghton v. Nothard, 
we & Wills, [1927] 1 K. B. 246; Liggett 
i v. Barclays Bank, [1928] 1 K. B. 
Add. Annotations :—Consd. Kirby v. Wilkins, 
{1929] 2 Ch. 444. Apld. Re Walters’ Deed 


of Guarantee, Walters’ ‘‘ Palm ’’ Toffee, Ltd. 


v. Walters (1933), 49 T. L. R. 192. 
Add. Annotation: — Consd. Agricultural 


Wholesale Soc. v. Biddulph & District Agri- 


cultural Soc., [1925] Ch. 769. 


Add. Annotations :—Consd. I. R. Comrs. v. 
Crossman, I. R. Comrs. v. Mann, [1936] 1 
AllE. R. 762. Refd. Bombay Official Assignee 
v. Shroff (1932), 48 T. L. R. 448. ae 


Add. Annotation :—Refd. Re City Equitable 


Fire Insce. (1924), 40 T. L. R. 853 


ao as collateral obligation imposed by 
the . of assocn. of a co. registered under 
1908 Act upon a member of the co., which in 
certain events involves a liability on the 
art of that member io take further shares 
the co., can be enforced notwithstanding 
that the liability of the member to contribute 
in a winding up is limited by the Act under 
which the co. is registered. 

The lixnitation of liabilty in respect of 
shares held is distinct from an obligation 
collaterally imposed upon &® member in 
certain events to take up further shares 
which will themselves, when taken up, be 
entitled to a similar limitation of liability. 
There is nothing in such a collateral obliga- 
tion which is ulira vires or repugnant to the 
system of limited liability AGRICULTURAL 
WHOLESALE SOCIETY v. BIDDULPH & DISTRICT 
AGRICULTURAL SOCIETY, [1925] Ch. 769; 94 
L. J. Ch. 397; 1838 L. T. 274; 41 T. L. R. 
470; 69 Sol. Jo. 557, C. A.; affd. sub nom. 
BippULPH & £ODISTRICT AGRICULTURAL 
Soctery v. AGRICULTURAL WHOLESALE 
Socipery, [1927] A. OC. 76, H. L. 





Ancen BANE: & Distd. Hole v. Garnsey, [1930] A. C. 


482a. ——— Unless ar 


432b. 


ann, from wilful neglect or 
default.}—He City EQUITABLE FIRE INSUR- 
ANCE Oo., Lrp., No. 3059a, post. 

——.]|—FENTON TEXTILE ASSOCN., 
Lrp. v. THomas & CLARK (1928), 45 T. L. R. 
113; on appeal (1929), 45 T. L. R. 264, O. A, 





432c. —-— Unless arising from wilful or wrongful 


act or default.)—One of the arte. of assocn. 
of a co. provided that ‘‘ The directors & other 
officers shall be indemnified by the co. against 
all costs, losses, & expenses incurred by them 
in or about the discharge of their respective 
duties, except such as may happen from 
their own respective wilful or wrongful act 
or default ” :—Held: the above art. did not 
protect a director from lability for negligence 


433. 


ENGLISH AND Empree Diaest SUPPLEMENT. 


resulting in loss to the co.—Re Ciry oF 
LONDON INSURANCE Oo., Lrp. (1925), 41 
T. L. R. 521; 69 Sol. Jo. 591. 

Add. Annotation :—As to (1) Consd. Shuttle- 
worth v. Cox (Maidenhead) (1926), 43 
T. L. R. 83. 


485. Add. Annotation :—Refd. Angostura Bitters, 


437. 


439. 


Ltd. v. Kerr, [1933] A. C. 550. 


Add. Annotation :—As to (1) Refd. Biddulph 
& District Agricultural Soc. v. Agricultural 
Wholesale Soc. (1926), 95 L. J. Ch. 576. 


Add. Annotations :—-As to (1) Consd. Collins 

v. Associated Greyhounds Racecourses (1929), 

141 L. T. 529. sto (3) Apld. R. v. Kylsant 
Lord), [1932] 1 K. B. 442. Generally, Refd. 
ewson & Sons, Ltd. v. Arcos, Ltd. (1933), 

39 Com. Cas. 59; KR. v. Bishirgian, R. v. 

a laa R. v. Hardy (1986), 154 L. T. 
9. 


480a. ‘‘ Issued *? to the public—What amounts 


462. 


to.J—A co. being in want of further capital, 
a document was prepared’ by applt., who 
was the managing director, & signed by the 
other directors, stating the position of the 
co., that it was proposed to issue 20,000 
preference shares, & giving an estimate of the 
profits after the new capital was available. 
Attached was an application form for pre- 
ference shares. A second document was also 
prepared by the applt., written on the co.’s 
paper & addressed to a fellow director, marked 
‘strictly private & confidential.’’ which, 
after setting out the amount of nominal & 
issued capital, stated the purposes for which 
the additional capital was required, & con- 
cluded thus: ‘I shall be very happy to 
discuss this proposition in all its details with 
any one who is really interested.’’ Attached 
was a form of application for ordinary shares. 
Several copies of these documents were given 
to applt.’s fellow director, who sent a copy 
to a solr., with a request, in substance, that 
he should find some client willing to provide 
the capital required. The solr. sent the 
documents to resp.’s brother-in-law, & he 
in turn sent them to resp., who, on the faith 
of the statements they contained, subscribed 
for 3,000 ordinary shares in the co. Subse- 
quently ascertaining that a considerable part 
of the issued capital had been issued other- 
wise than for cash, a fact that was not stated 
in either of the documents, he sued applt. 
for damages for the loss he had sustained 
through the omission by applt. to comply 
with the requirements of 1908 Act, 
s. 81 (1) (e). At the trial the jury found that 
the two documents were an offer of shares 
by the co. to the public. In answer to the 
question, whether they were in fact issued 
to the public, the jury said: ‘* There is no 
proof of this.’’ The jury found that resp. 
sustained damage to the amount of £2,000 :— 
Held; the documents were not issued as a 

rospectus within 1908 Act, s. 81 (1) (e).— 

ASH v. LyNDE, [1929] A. O. 158; 98 L. J. 
K. B. 127; 45 T. L. R. 42; 72 Sol. Jo. 873; 
sub nom. LYNDE v. Nass, 140 L. T. 146, H. L, 


Add. Annotation :—Refd. Collins v. Associated 
Greyhound Racecourses, Ltd., [1930] 1 Ch. 1. 
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| sale ina 


ering the public sharea in a oo. for 
prospectus ’’ under sect. 2 
(14) of Indian Ooa. Act (VII. of 1913), 


6 


PrRamaTHa NaTH SaNvaL ©. Kati 
cnet Dorr (1924), I. L. R. 52 Cale 


476. Add. Annotation :—Consd. Nash v. Lynde, 
[1929] A. O. 158. 

488. Add. Annotations :—Apld. R. v. Kylsant 
(Lord), [1932] 1 K. B. 442. Refd. R. v. 

ishirgian, R. v. Howeson, R. v. Hardy 

(1936), 154 L. T. 499. 

484. For first catchword ‘‘ ——-’’ read ‘‘ Notice of 
contracts.’? — 

491. Add. Annotation :—Apld. Coles v. White 
City (Manchester) Greyhound Assocn. (1929), 
45 T. L. R. 280. 


525. Add. Annotation :—Refd. R. v. Bishirgian, R. 
ae Howeson, R. v. Hardy, [1936] 1 All E. R. 
6. 


525a. ——.]—Held: pltf. was entitled to the 
rescission of a contract to take shares, on the 
ground that the prospectus did not disclose 
the facts (1) that the land purchased by the 
co. for its operations had been scheduled to 
a town-planning resolution, which had been 
registered as a land charge, & (2) that, unless 
the consent of the loca] authority should be 
obtained before any buildings were erected, 
the co. would not be entitled to compensa- 
tion for their possible removal under the 
town-planning scheme.—ColEs v. WHITE 
Crry (MANCHESTER) GREYHOUND ASSOCN., 
Lrp. (1929), 45 T. L. R. 230, C. A. 

-}—If the name of a person is 

improperly placed in the list of directors in 

the prospectus of a co., it must depend upon 








556a. 


the circumstances of the case whether it is |, 


a material misstatement.—SMITH v. OHAD- 
WICK (1882), 20 Ch. D. 27; 51 L. J. Oh. 597 ; 
46 L. T. 702; 30 W. R. 661, ©. A.; affd. 
on oo grounds (1884), 9 App. Oas. 198%, 


560. 
ciated Greyhound Racecourses, Ltd., [1930] 
1 Ch. 1. 

662. Add. Annotation :—Refd. Collins v. Asso- 
seis Greyhound Racecourses, Ltd., [1930] 
1 Px: 

568. Add. Annotation :—Refd. Humphrey & Den- 
man v. Kavanagh (1925), 41 T. L. R. 878. 

577. Add. Annotation :—Consd. Bell v. Lever 


Bros., Ltd. (1981), 146 L. T. 258. 


581. Add. Annotation :-—Consd. Collins v. Associated 
Greyhound Racecourses, Ltd., [1930] 1 Ch. 1. 


Directors without knowledge that 
misrepresentation basis of contract.]—Deft. 
co. had no knowledge, that, so far as plitf. 
was concerned, his application had been 
induced by any representations made before 
the co. was incorporated. In these circum- 
stances I think pltf. fails to establish any 
right to have any contract to take the shares 
in question rescinded (LUXMOORE, J.).— 
COLLINS ‘v. ASSOCIATED GREYHOUND RACE- 
COURSES, Lrp., [1930] 1 Ch. 1, 14; 
([1980] 1 Ch. 1, 28, C. A 

581b. —-—— Contract between company & agent for 
undisclosed principal—-Whether principal en- 
titled to rescission.]—-Shortly before the in- 
corporation of a co. a draft prospectus, which 
was afterwards adopted by the co., was 
circulated for the purpose of obtaining under- 
writers of shares intended to be offered to the 
public by the proposed co. An investment 
co. en into an underwriting agreement 
on Nov. 28, 1927, by which they agreed that 
they would within three days of the issue of 


581a,. 








Add. Annotation :—Refd. Collins v. Rigas 


affd., 
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the prospectus ‘‘ either subscribe themselves 
. . . on the basis of the said prospectus for 
1,164,000 ... shares of 5e. each or cause 
the same before the date aforesaid to be sub- 
scribed on the terms of the said prospectus by 
responsible persons,’’ & any reasonable 
objection might be taken by the co. within 
two days to persons put forward by the 
investment co. On Nov. 29, 1927, M. & O. 
signed & remitted an offer to underwrite 
12,000 shares addressed to the investment 
co. & also an application for the shares 
addressed to the proposed company, which 
was accompanied by a cheque for £600. On 
Dec. 12, 1927, the incorporation of the pro- 
posed co. took place, the underwriting 
agreement & prospectus were adopted by the 
co. & the prospectus issued to the public. 
The public response was insufficient, & 
8,160 shares were allotted to M. & QO., the 
allotment letter bearing at the back a form 
of renunciation. M. & O. were agents for 
pltf., who had provided the £600. They 
renounced the shares in favour of pltf., who 
paid the further sum of £624 due on allot- 
ment & sent the allotment letter to the co., 
who replied stating that it had been duly 
registered in his name & placed his name on 
the register of shareholders :—Held: pltf. 
was not entitled to rescission, because (1) the 
contract between M. & O. & the co. was of 
such a class that M. & O. must be treated as 
the principals, so that pltf., as the undisclosed 
principal, could not sue on the contract or 
obtain its rescission, & (2) the contract con- 
stituted by the co.’ acceptance of pltf.’s 
authority under the renunciation to place his 
name on the register could not be treated as a 
contract entered into on the basis of the draft 
prospectus.—CoLLINs v, ASSOCIATED GREY- 
HOUND Racecoursss, LTp., [1930] 1 Ch. 1; 
99 L. J. Ch. 52, O. A. 


——— Effect of renunciation by agent in 
favour of plaintiff.J—-CoLLINS v. ASSOCIATED 
GREYHOUND RACECOURSES, Lrp., No. 581b, 
ante. 


582a. Misrepresentatign dy promoters.J—If a 
person is induced to take shares on the faith 
of a promise by the promoters of a co., which 
promise is not kept, he is a contributory. 
His remedy is only against the persons who 
made the promise.—Re UNITED KINapom 
SHIPOWNING Oo., Lrtp., FELGATES OASE 
(1865), 2 De G. J. & Sm. 456; 11 L. T. 613; 
11 Jur. N. S. 52; 13 W. BR. 305; 46 E. R. 
451, O. A. 


604. Add. Annotation :—Refd. Solloway v. John- 
son, [1934] A. C. 193. 


614a. -}-—B. signed a printed form issued by 
the promoters of an intended co., expressing 
his ess to become a member of the 
council of administration of the intended co. 
M. also wrote to age pacar promising to 
help the co. Soon rwards the promoters 
issued a prospectus in which the co. was 
described as ‘‘ to be incorporated under the 
Cos. Acts,”” & an extract was given from the 
proposed articles of assocn. to the effect that 
there would be a council of administration 
of members of the co., & a list of members 
of the council was appended containing the 
seas of oe & Mae ip on i 
us, K. ap or shares in the 
Intended co. On Jan. 31, three days after 


581c. 








667. Add. Annotation :—Consd. 


Cases 614a—8l4a. Ewnoiisp anp Empire Dicest SupPpLEMENT. 


K.’s ap 2 eae the co. was duly registered 
under the Cos. Act; ‘& on Feb. 2, the directors 
allotted K. the shares which he had applied 
for, & approved a form of prospectus sub- 
stantially the same as that which had been 
issued by the promoters. On Feb. 11, K. 
aid the allotment money on those shares. 
n June 26, K. discovered that B. & M. had 
both declined to take shares in the co. & to 
become members of the council of administra- 
tion, & took out a summons to have his 
name removed from the list of shareholders : 
—Held: the effect of the statement in the 
prospectus was not merely that B. & M. had 
expressed their willingness to become 
members of the council of administration, 
but that they had authorised the publication 
of their names as members, & as such was 
a false statement of fact; the prospectus, 
although issued by the promoters before the 
formation of the co., was the basis of the con- 
tract between the co. & K. for the allotment 
of shares; that the misstatement in the 
prospectus was relied on by K., & was 
material to the contract, & consequently 
that K. was entitled to rescind the contract 
“& repudiate the shares. The ct., being ‘of 
opinion that there had been no laches‘ or 
acquiescence, ordered K.’s name to be 
removed from the list of shareholders, & the 
money paid by him in application & allotment 
to be returned with interest at 4 per cent.— 
Re METROPOLITAN Coat. CONSUMERS’ ASSOON. 
KARBERG’S OasB, (1892]38 Ch. 1; 61 L. J. Ch. 
741; 66L.T. 700; 8T. L. R. 687, 0. A. 


notations :—Refd. Ite Canadian Direct Meat Co, (1892), 36 
Bol. Jo. 885: Re Consort i800), 4 pores poe are fa oe ; Exp. 
ynde v. 


erie Eee p. Elliston avenue Ww. 
Anglo-Italian Hemp § eae Go. 118987 " Ch. 178; 
Re Metal Constituents, aide Lurgan'’s Case, {1902} 1 
Ch. 707; mee Manufacturing Oo., Ltd. v. Williamson 
(1911), 38 T. wee Mair v. Rio Grande Rubber 
Estates, es , Fiat) A 853; Re Pacaya Rubber & 
Produce oF fatart Applin., (1914] 1 Ch. 542; 
Goldrei, nye See! & Son v. Sinclair & Russian Chamber of 
Commerce in London te 1 K. B. 180; Bisset vw. 
Wilkinson, [1927] A. C. 177, P. C. 


642. Add. Annotations ay Clark v. Urqu- 
hart, Stracey v. Urquhart (1926), 141 L. T. 

641. Refd. Horwood v. Statesman Publish- 
ing Co. (1929), 141 L. T. 54; United Motor 
Finance Co. v. Addison & Co., [1937] 1 All 
BK. R. 425. 

660, Add. Annotation :—Refd. Clark v. Ur oe 

Stracey v. Urquhart (1929), 141 L. T. 


Clark v. a 
ae Stracey v. Urquhart (1929), 141 L. T. 
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677. 


702. 


708. 
7388. 
741. 


Add. Annotation :—Refd. Horwood v. States- 
man Publishing Co. (1929), 98 Le J. K. B. 


450. 
Add. Annotations :—Expld. Legh v. Legh 
(1930), 143 L. T. 151; Lynn v. Bamber, 


[1930] 2 K. B. 72. 


Add. Annotation :—Refd. Aylott v. West 
Ham Corpn., [1927] 1 Ch. 30. 
Add. Annoiaiton :—Refd. The Saxicava, 


[1924] P. 181. 


After this case add :— 
See, now, Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), 8. 1. 


(t) Other Cases (Vol. IX., p. 189). 


770a. Acceptance of sum paid into court——Effect 


on Hability under 1908 Act, s. 84.]—Resp. 
applied for & was allotted debenture stock 
in W., C., & Co., Ltd., relying upon the 
statements contained in a prospectus. The 
first-named applts. were directors in W., C., 

& Co., Ltd.; the second-named app nite. 
carried on business as merchant bankers in 
the name of S. & Co., who were stated in 


tbe prospectus to have purchased the whole 


was @ promoter, upon false oral state- 
, 8 ar aa A under 


of the debenture stock of W., C., & Oo., Ltd., 
but who were alleged by resp. to have issued 
the prospectus as agents for the other applts. 
Resp. by his writ claimed ‘‘ damages for 
false & fraudulent misrepresentation against 
all applts., & against such of applts. as were 
directors of W., C., & Co., Ltd., compensa 
tion under 1908 Act, s. 84, alternatively 
damages for conspiracy to defraud, the 
damages claimed in respect of the three claims 
being £178.” The trial judge dismissed the 
action agaings ® the first-named applts. with 
costs. The &ction then proceeded against 
the second-named applits. until they amended 
their defence by leave & paid £130 into ct. 
with a denial of liability, which amount the 
resp. accepted in lieu ef the £178 claimed, in 
full satisfaction of the cause of action for 
fraudulent misrepresentation. ‘che Ct. of 
Appeal set aside the orders & judgment ot 
the trial judge & ordered a new trial of the 
action as regards the causes of action under 
1908 Act, s. 84, & conspiracy to defraud :— 
Held: (1) both on the issue of conspiracy to 
defraud & the issue of deceit, after the money 
had been taken out in satisfaction there was 
no cause of action & no head of damage 
remained unsatisfied of which there was any 
evidence or which could be ordered to be 
tried anew; (2) on the question of com- 


presentations in the prospectus & for 
conspiracy to defraud, & against such 


trees be issued that sect. was not justified.—R. wo. | of defte. as were directors in the co. 
of company. sculls 84 Bay 1908 ANDERSON (1924), 55 U. L. R. 586.— ed compensation under 1908 
Aot is confined to rospectimnes issued | CAN. Act, s. 84:—Held: (1) pltf. was 
by or on behalf o 00.— URQUHART entitled to have the alternative causes 
v. STRACEY, oon, iN. ere 162.—IR. an, —— Ingredients “es ae -]—R. | of action for compengation & for mis- 
O78 i: Mausure.. of dasnaces: v. HARCOURT Acker y) (1929), 52 Can. representation & conspiracy submitted 
Unquaart v. straory, No. 7471 Crim. Cas. 342.—CAN. to the. jury subject to two limitations, 
posi.—iR ¥ : . (a) that he could not get damages 
: P more gent once in t of what 
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sm. Under Mera Code, s. 414.}— | directora—c& 
The above eect. relatea to the issuing 


of a written prospectus. atatement or 


» (6). 
Claim for eres mee 
othere-—J oined 


compensation sig rte 
Ry ent ite ore riage pe sousnvarre in 


was in substance the 
ecuon: & “b) that the canses of action 
Sen sta veniently be tried or dis- 
to her (2) if pltf. sac- 
Seeded on 


e cause of action under 
—. 84, he would be entitled to such 


account by a director with the inten- | a co. on the fal tements in a tion as he might prove, in 

tion of deoelving sharebolders of a co., respec oe of deftsa. were addition to any damages already 

oF of Pde some other person to the ©0., a some were sesiaad in _reepect of pendulest 
, entrus vance property to the pertoors tn an issuing house called | misrepresentation. — UrquuaRtT 

Ba: & where deft. obtained eubsorip- ‘ Pitt. claimed all | STracny, ix086) N- N. 1.162; varied, 141 

tions for stock of a oo, of which he defts, for fraudulent misre- ! L. T. 641, L.— IR. 


8 


pensation under 1908 Act, s. 84, although 
the case should have been left to the jury 
there was nothing left to be tried after resp. 
had taken out in satisfaction money paid in 
on the issue of conspiracy only. Compensa- 
tion was not, either as to the amount recover- 
able or the mode of measuring it something 
different from or even greater than damages. 
—OLARK v. URQUHART, STRACEY v. UraQu- 
HART, (19380] A. C. 28; 991.J/.P.C.1; 141 
L. T. 641, H. L. : 





Order for new trial— After acceptance of 
sum paid into court.)—CxLarK v. Ureunanrr, 
STRACEY v. URQUHART, No. 770a, ante. 

7771. Add. Annotation :—Refd. Bell v. Lever Brus., 
Ltd. (1931), 146 L. T. 258. 


784, Add. Annotation :—Consd. With v. O’Flana- 
gan, [1936] Ch. 575. 

814. Add. Annotation :—As lo (1) Refd. Jacobs » 
Batavia & General Plantations Trust, [192-4] 
2 Ch. 829. 

814a. Profit sharing deposit notes redeemable in 
four years—Company bound to redeem.|— 
Pitf., in reliance upon a prospectus issued ino 
Sept., 1920, by deft. co., hereinafter called 
“the Trust,’’ applied for & had allotted to 
him subject to the terms of the prospectus 
four £100 73% per cent. profit sharing deposit. 
notes of the Trust. It was stated in the 
prospectus that the notes would be paid off 
at 105 per cent. by four annual drawings, &, | 
under the heading ‘‘ Earlier payments,”’ that 
the Trust retained the right to pay off at 
105 per cent. all or any of the c:tevanding 
notes at any time on giving three months’ 
previous notice in writing, but that in the 


77T1a. 


event of the sale of the Trusts’ R. B. estates, | 


further referred to in that prosveceuss which 
according to the construction placed upon 
the prospectus by the ct. was not confined 
to a sale under a certain option of purchase 
referred to later in the prospectus, but 
included a sale to anybody whomsoever, the 
Trust would set aside out of the proceeds of 
sale a sum sufficient to redeem all the notes 
then outstanding, & the holders would be 
given an option of being then paid off in 
cash at 105 per cent. or of retaining their 
notes till the date of drawing. Each of the 
notes, which was in the form of the specimen 
note referred to in the Abed atari provided 
that the Trust would, as & when the principal 
sum of £100 became payable in accordance 
with the conditions indorsed thereon, pay 


to pltf. the sum of £105, & was expressed to | 834a. Order under 1929 Act, s. 56 (3)—-What 
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818. 


820. 


826. 
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be subject to & with the benefit of those 
conditions, which repeated the provisions 
contained in the prospectus for the redemp- 
tion of the notes by drawings & the option 
retained ey the Trust to pay off the notes on 
notice, but did not refer to the promise by 
the Trust contained in the prospectus as to 
earlier payments in the event of the sale of 
the Trust’s R. B. estates. The option to 
urchase referred to in the prospectus havin 
psed & the Trust having contracted to se 
the R. B. estates without having given notice 
to pltf. that his option to be paid off or to re- 
tain his notes had thereby become exercisable, 
& the Trust having repudiated their liability 
to perform their promise contained in the 
prospectus, pitf. brought an action to have 
the said liab ity of the Trust established & 
for an injunction to restrain them from 
dealing with the proceeds of sale without in 
the first place setting aside a sum sufficient 
to pay off the outstanding notes :—Held: 
pitf. was entitled to the relief claimed on 
either of two grounds, namely, (1) that the 
entire contract was contained in two written 
instruments, namely, the deposit notes & 
the prosiectues the terms of which the ct. 
could reconcile by construing the promise 
in the prospectus as if it were inserted in the 
note as a proviso to come into operation, if 
& when the R. B. estates were sold, or (2) that 
the promise was a binding collateral contract, 
the consideration for which was the contract 
by pltf. to take up the notes, & that, as the 
terms of that promise & an animus contra- 
hendi on the part of pitf. & the Trust had 
been clearly proved, the test laid down by 
LORD MOULTON in Heilbut, Symons & Co. 
v. Buckleton (see No. 1565) was satisfied.— 
JACOBS v. BATAVIA & GENERAL PLANTATIONS 
Trust, [1924] 2 Ch. 829; 93 L. J. Ch. 520 ; 
131 L. T. 617; 40 T. L. R. 616; 68 Sol. Jo. 
630, O. A. 


Add. Annotations :—-Consd. Fe Burton, [1927] 
2 Ch. 132. Refd. Jubilee Cotton Milla Official 
Receiver & Liquidator v. Lewis, [1924] A. O. 
958. 

Add. Annotations :—As to (4) Refd. Long 
Acre Press v. Odhams Press, £1930] 2 Ch. 196. 
As to (5) Consd. Atherton v. British Insu- 
lated & Helsby Cables, [1925) 1 K. B. 421. 
aeipreek Refd. Stapley v. Read (1924), 13) 
L. T. 629. 


Add. Annotation :—Consd. Oswald Tillotson, 
Ltd. v. I. R. Comrs. (1932), 48 T. L. §. 628. 
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-]—In a petition 


udes . instance of a shipping co. for confirma- | at the instance of a collfery co. for 

atoole jo roeoune fay teu can re tion of a reduction of capital it. | confirmation of a reduction of capital, 
%0 1927] 4D. L. R. 102.—CAN : appeared that the co. had nodebentures | It appeared that the oo. had no 
20.) . L. R. 102. . at debenture tock, that the co.’s only pepentures OF cee stock ; , nee 
debts, consisted of expenditure in- e co.’s principal creditors were trade 
°ART Ill. SECT. 10, SUB-SECT. 2.—-E. | curred by ita ships in the course of | creditors, mineral ownera in respect of 
sp. Increase not permitted by articles— | their voyages, the amount of which | lordships, employees in respect of wages, 
‘tesolution to reduce simultaneously with | would not be ascertained till their | & the collectors of rates & taxos: that, 
increase—Validity.}— | return; that such debts were, in | during the dependence of the petition, 


‘esolution to incr 
Where articles do not authorise increase ractice, regularly discharged as soon | all these creditors, with one exception, 
of capital, a co. may not, under 1929 as their amo. had been ascertained ; | had been paid or had consented to 


the 


Act, sect. 50 (1) (a), pass resolutions | & that the value of the co.’s ships was | proposed reduction; that the remain- 
‘io reduce capital simultaneously with | ample security for ite outstanding | {ng creditor, the Inland Revenue, 
‘esolutions to increase capital & to alter | debts. On a motion for an order in-| whose claim was for £19,600 In respect 


articles to permit such increase 


terms of Cos. Act. 1929, 8. 


56 (3), the | of unascertained income tax Hability 


.—-Re 
FOLITAN CEMETERY Co., [1934] t. directed that the provisions of Cos. | bad, in accordance with department, 
3. C. 65.—8COT. Act. 1929, s. 56 (2), vhould not apply ractice, declined to s any co 


to the creditors of 


nsent, 
the co. or any class ut had stated no objection to the 


ART Wl. SECT. Ph SUB-SECT. 3. | of them: & confirmed the reduction | proposed reduction; & that the value 


Ital stmpliciter.—Re UNIFRUITCO 
of cap mp 930) S. C. 1104.— | security for ita outstanding Habilities. 


B834a 1. Order under 1929 Act, | STEAMBHIP OCo., [1 
-» 56 (3}-—What amounts to special cir- SCOT. | 


9 


of the co.’s Nquid assets waa ample 
On a motion for an order in terms of 





Cases S84a—863. 


amounts to special circumstance—Not mere 


solvency of company.] — PRAcTICE NOTE 
(1930), 69 L. Jo. 252; 169 L. T. Jo. 2085 
[1930 W. N. 78. 

839a. 








Company in voluntary Uquidation, 
—-A reduction, reorganisation & increase o 
capital with a view to continuing to carry on 
the business of a co. can be directed by the 
ct., while the co. is in voluntary liquidation, 
& all further proceedings in a voluntary 
winding up stayed.— Re WaAttTrrs (STEPHEN) 
& Sons, Lrp. (1926), 70 Sol. Jo. 958. 


839b. ——, }+—Re ACME SPINNING Co., LTD., 
Re. AMALGAMATED CoTron MILLS TRUST, 
Ip. (1987), 81 Sol. Jo. 922; sub nom. 
PRACTICE NOTE, 184 L. T. Jo. 402. 


840, Add. Annotations :—Refd. Campbell v. Rofe, 
(1933] A. C. 91; Carruth v. Imperial Chemical 
Industries, Ltd., [1937] 2 All KE. R. 422. 


842. Add. Annotation :—Refd. Carruth v. Imperial 
Chemical Industries, Ltd., [1937]2 ANE. R. 422 


849a. —-——- Scheme fully explained & approved on 
poll.]}—Resp. co., which was incorporated 
“with a capital of £95,000,000 consisting of 
cumulative preference, ordinary & deferred 
shares, petitioned the ct: to sanction a-re- 
duction of capital to £89,565,859 by cancella- 
tion of half the amount of each of the 
21,736,564 deferred shares of 108. each, & 
by conversion & consolidation of each four 
deferred shares into one £1 ordinary share 
carrying full dividend rights as from Jan. 1, 
1935. he scheme, which was submitted 
by tne directors for the purpose of simplifying 
& strengthening the co.’s financial structure, 
was approved by more than the statutory 
majority at the extraordinary general meet- 
ing, & by more than the majority prescribed 
by the arts. of assocn. of the co. at each of the 
separate class meetings of the ordinary & 
deferred shareholders. It was provided by 
the memorandum & arts. of assocn. that the 
: al ere rights or privileges of any class of 
shareholders should not be varied or ex- 
tinguished without the approval of a separate 
class meeting of the shareholders so affected. 
Apart from the scheme, the co.’s profits, in 
terms of the articles, were to be distributed 
in payment of (i) a dividend of 7 per cent. 
per annum on the cumulative preference 
shares, (ii) a dividend of 7 per cent. per annum 
on the ordinary shares, & (ili) out of the 
available balance of profits, (a) a further 
- dividend on the ordinary shares, together 
with (b) a dividend on the deferred shares in 
such a manner that the balance so distribut- 
able in respect of the ordinary shares should 
be as nearly as possible twice the total 
amount to be distributed in respect of the 
deferred shares. The board sent to all share- 
holders a circular which contained detailed 
information regarding the scheme, but which 





ENGLISH AND Emprre Diaest SUPPLEMENT. 


made no reference to the comparative hold- 
ings of the directors in ordinary & deferred 
shares of the co. Meetings for the purpose 
of obtaining the shdreholders’ sanction were 
convened, & held on May 1, 1935. The first 
was an extraordinary general rheeting of all 
shareholders, at which the chairman spoke 
in support of the scheme & announced that, 
with the approval of the shareholders, he 
Phe aah to make that one speech in relation 
that meeting & to the two subsequent 
class meetings of the ordinary shareholders & 
deferred shareholders respectively, without 
any further speeches. The resolutions hav- 
ing been defeated on a show of hands, a poll 
was taken forthwith, & thereafter two meet- 
ings, purporting to be separate class meetings 
of ordinary shareholders & deferred share- 
holders, were held. The resolution was duly 
perp ti at the meeting of the ordinary share- 
olders, & it was declared lost on a show of 
hands at the deferred shareholders’ meeting, 
but was subsequently carried by the requisite 
majority on a poll being taken. Holders of 
shares of classes other than deferred shares 
were present in the hall during the holding 
of the class mecting of the deferred share- 
holders, but there was no evidence that any 
shareholder other than deferred shareholders 
either took any part in the conduct, of, or 
voted at, that meeting. The co.’s petition 
was opposed by applt. on behalf of himself & 
all other holders of deferred shares, on the 
ground that, inter alia, the reduction of 
capital was ultra vires the co. & was not 
properly sanctioned by the deferred share- 
holders, who, under the scheme, were exposed 
to unfair treatment as a class of shareholders : 
—Held: (1) as the arts. of assocn. em- 
powered the co. to reduce its share capital in 
the ways specifically mentioned therein, ‘‘ or 
otherwise as may seem expedient,’’ the co. 
thus became entitled to reduce its capital in 
any way authorised by 1929 Act; “) the 
meeting of deferred shareholders was erly 
convened, the objection which mig ee ave 
been raised to the presence. of holders of 
shares of another class was waived, the poll 
was duly demanded, & the extraordinary 
resolution was duly passed by the requisite 
majority; (3) the circular issued to the 
shareholders disclosed sufficient information 
to enable them to judge of the fairness & 
propriety of the scheme; (4) the proposed 
reduction of capital should be confirmed, as 
the scheme for the re-arrangement thereof did 
not operate unfairly in relation to the holders 
of deferred shares.—CARRUTH v. IMPERIAL 
CHEMICAL INDUSTRIES, Lrp., [1937] A. C. 
707; [1937] 2 All E. R. 422; 156 L. T. 499; 
53 T. L. BR. 524; sub nom. Re IMPERIAL 
CHEMICAL INDusTRIEs, Lrp., 106 L. J. Oh. 
129, H. L 


868. Add. Annotation =~ Retd; Drown vs Qaumont- 





& he 


rita Act, 1929, is es eae the ot. found | works of which pltf. was the principal | were surrendered & cancelled 

hom erant Co the provisions | owner. Under an ment between | agreed to take in lieu thereof whatever 
of Cos. Act, 1929, : 6 Xa), & confirmed | pltf, & the oo., w - Eceagnasavsi an | the shareholders should vote 
the reduction of capital simplicttor.— | earlier ment, the to | Held: said compromise agreement wae 
Re Cad Coat Co., LTp., [1931] | assume e Habilities of pala usiness within the power of the oo.; it did not 


8 - Chewosliation of vendor’s shares).—. 
ae . oO. was ‘Incorporated for the 
ose (inter acquiring 

be adsola & Gusicns ofa pertain boiler 


hae 1tf. fifty-five of the co.’s 
shares fully pa d up in consideration of 
the transfer of the assets of said works. 


bring about a real reduction of capital 
or constitute a purchase by the co. of 
its own shares or prejudice creditors.— 
that the liabili- | ParreRson v. VULCAN ieeN oo 
ere ae B. o ne 300: af atte * jiae9} 
O-» 
D. L. R. 508, CG. A.—CAN 


1012a. 


British Picture Corpn., Ltd., [19387] 2 All 
E. R. 609. 


871. Add. Annotation :—Consd. Kirby v. Wilkins, 


[1929] 2 Ch. 444, 


887. Add. Annotation :—Refd. Re Bolton, Ex p 


North British Artificial Silk, Ltd., 


[1930] 2 
Ch. 48. : 


985. Add. Annotation :—Refd. Briggs v. I. R. 


Comrs. (1932), 17 Tax Cas. 11. 


942a. Resolution before operative date of 1929 


Act — Confirmation after such date.]—Re 
GRAYSON, ROLLO & CLOVER Docks, LTp. 
(1930), 60 L. Jo. 151; 169 L. T. Jo. 144; 
[1930] W. N. 27. 


943. Add. Annotation :—Refd. Carruth v. Imperial 


Chemical Industries, Ltd., [1937] 2 All BE. R. 
422. 


977a. ——— -——— Large fund available to meet 


ee ee WEEE WATERWORKS Co., 








Lrov., [1931] W. N. 186; 172 L. T. Jo. 75; 
72 L. o. 79. 
At date of registration of minute.]—A 


co., Which desired to vary the constitution of 
its capital, petitioned the ct. for an order 
sanctioning a scheme of arrangement which 
involved the reduction & subsequent increase, 
subdivision & consolidation of capital. The 
capital was to be reduced by converting 
certain issued ordinary shares of 15s. each 
into ordinary shares of 12s. each. The 
capital was then to be increased by the issue 
of redeemable preference shares of £1 each 
& shares of 4s. each. 
scheme that the unissued ordinary shares of 
15s. each should be subdivided ie con- 
solidated into ordinary shares of i2s. each. 
It was proposed that the minute of code ‘tion 
to be registered under 1929 Act, 8. &§. 
should be approved in a form which, after 
dealing with the reduction, stated the amount 
& constitution of the share capital at the 
date of the registration of the minute, but 
did not give details of. the increase, sub- 
division & consolidation of the capital :— 
Held; the scheme should be sanctioned & 





It was part of the | 


~~ ee 


wie 


Vol. IX.—Oompanies. Oases 863—10109a. 


the suggested form of order should be. 
approved.—Re Harrops (BurnNos AIRS), 
iin. [1936] 2 All E. R. 1651; 80 Sol. Jo. 








.jJ—A. co. with a share capital 
consisting of preference shares of £1 each & 
ordinary sbares of £1 each, desiring to reduce 
its capital, approved a scheme hy special 
resolution whereby the issued preference 
shares & ordinary shares of £1 each (which 
were fully paid up) were to be reduced to an 
equivalent number of preference shares & 
ordinary shares of 10s. each. These 10s. 
shares were then to be consolidated in such 
a manner that every two of such preference 
& ordinary shares respectively should con- 
stitute one £1 fully paid prefcrence or 
ordinary share as the case might be. The ct. 
was petitioned to sanction the scheme. The 
ct. sanctioned the scheme & approved a form 
of aE for registration. "R te LIOLLAND & 


Wiss, Lrp., [1986] 8 All KB. R. 955; 80 
Sol. Jo. 1014. 
1015. Add. Annotation :—Refd. Re North Pole 


1017. 


Ice Co. & Reduced, [1924] W. N. 131. 

Add. Annotations :—-Retd. Re Dampney & Re- 
duced (1924), 68 Sol. Jo. 718; Re North Pole 
Ice Co. & Reduced, [1924] W. N. 131. 


1019a. Passing of special resolution—& confirma- 


tion by court.j—(l) The proper form of 
minute in petitions for reduction of capital is 
not as set out in Re Salinas of Mezxico, 
[1919] W. N. 311, but should state that the 
capital has been reduced “ by a special 
resolution confirmed by an order of the High 
Ot. of Justice.’’ (2) With regard to the 
form of notice of registration pursuant to 
1908 Act, s. 51 (38), it is a sufficient com- 
pliance with the statute to give such notice 
in the short form approved in Re Oceana 
Development Co. (1912), 56 Sol. Jo. 537, which 
removed the objection to the length of the 
minute.—He Norra Po.Le Ice Co., Lro. & 
ae [1924] W. N. 131. 

—As to At ‘Expld. Re Dampney & Reduced 


Anno 
AGO, . 68 Sol. Jo. 


PART III. SECT. 10, , SUB-SECT. 3.— 
G. (b). 


the advertisement of the presentation 


PART UI. SECT. 10, SUB-SECT. 3.— 
F. (a) fii. oe peer & he A. LnSBER of the 
taken omo f {. Ar eaters Pap to eats 8 Pry cre r8.—— . 
where om - LAaenesed: eoition by & Creditors not WEE roo. 9 ee eee A pdely Ce ss eae 316 
co. for confirmation of resolutions for | (ABERDEEN), LTD., STH “6 “186. — | 1929 A. 2, 265.—AUS, 
the reduction of capital & cancellation | SCOT. PART Ill. SECT. 10, SUB-SECT. 3.— 
f ii. --—- -———.} -In a petition for G. (d) i. 


of shares, it appeared that the pro- 
moters had taken a large holding of 
free shares & that one of the objectd of 
the petition was probably to free the 
promoters of a possible ability in 
respect of these shares :—Held: the 

uction & cancellation of the sharos 


-y pebented awe ha ep add ADELAIDE 
& INVESTMENT om 
iene) as A. 8S. R. 478.—AUS. 


PART III. SECT. ey SUB-SECT. 3.— 


926 1. Nominal pe tna not reduced— 
Amount returned liable to be called up 
Goa ct 1088. ecial resolution under 

c 


resolved that, in y- 
paid £1 share of ita issued capital, the 
sum of 2s. 6d. be paid off “‘ upon the 
footing that the amount so returned 
or any part thereof may be again chlied 
up.” a petition at the instance-of 
the co. for copaeeee of the proposed 

eld: the form . ‘ct 


Re BROWN Sons & Co. ee aes 8. “Cc. 
701.—SCOT i 


reduction of capital presented by a co. 
in which it was stated that the pro- 
‘age reduction did not involve either 
he diminution of lability in respect 
of any unpaid share capital or the 
payment to any shareholder of any 
paid-u Me share capital, & that the rights 
of creditors were not affected in any 
way, & further, that the gr 
creditors ba all the shareholders 
eronled he proposed reduction, 
the ct aigpensed ~ith a remit to a 
reporter, & granted the prayer of the 
tition.—Re ScorrisHh STAMPING & 
NGINEERING Co., LTp., (1928] 8. C 


ae PPh 
—— ——.}—Re Hay & Sons, 
gost Ss. C. 622, —£Z00T. 


PART Ii. ioe! is. ha iat 3.— 
« (6 


9611. When dispensed with. }—Where, 
on an Sot eager by a limited co. for 
confirmation by the ct. of a reduction 

not ite ca roaitors | it ap ee oe the co. - 


tors are che ag ee had 
day Garne ie current surren month, th the Page 


may make an or le 
reduction f a duepensing: with 
ll 


967 i. Who are creditors — Persons 
entitled to umclaimed dividends,)—-ARI- 
ZONA COPPER Co., PETITIONERS, (1926) 
8. C. 315. --§COT. 


PART III. say 10, SUB-SECT. 3.— 


- (@). 
at. Function ofcourt—Whal court must 
consider.}—Re Mitts (EK. W.), LTp., 
{1925) N. Z L. R. 227.—N.Z. 


PART III. ee ares SUB-SECT. 3.— 


pi yee increase 
hey gudiecquent resolutton. ey eld : when 
@ co. has p the necessary resolu- 
tions to reduce its capital, subject 
to the approval of the ct., by writing 
down the par value of the eetating 
shares, &, on such reduction being 
confirmed by the ct., to increase - 
capital by the creation of further share 
the minute required to be pocordad 
under Cos. Act, 1908, s. 51, should set 
forth | (a) the state of the co.’s capital 
after giving effect to the reduction as 
sanctioned, & (b) the state of its capital 





as increased by the peeninwons assed 
conditionally “upon such uction 
Simson, LTD., 

11929) 8. CG. 65 SCOT. 


Cases 1019b—1169b. EnouisH anD Ememe Diazst SuPPLEMENT. 


1019b. ——- —-—-.]>-Where a petition for reduc- 
tion of capital does not involve & is not 
followed by any sub-division, consolidation 
or reorganisation of share capital, the old 
form of minute used in cases of simple 
reduction is correct, & it is not necessary to 
state that the capital has been reduced by 
virtue of a special resolution, & with the 
sanction of an order Ea the High Ct. of 
_ Justice.—Re Dampnnay & Co., Lr. & 
REpvucED (1924), 68 Sol. Jo. 718. 


1028. Add. Annotation :—As to (3) Refd. Re Acme 
Spinning Co. (1937), 81 Sol. Jo. 922. 

1029. Add. Annotation :—Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 96 L. J. Ch. 487, 


1086. Add. Annotation :—Retd. Re North Pole Ice 
Co. & Reduced, [1924] W. N.*1381. 

1036a. —— ———..]|—-Re Nortu Pore Iok Co., 
Lrp., & REDUCED, No. 1019a, ante. 

1080a. ——— Company in voluntary liquidation.}— 
Re WALTERS (STEPHEN) & Sons, Lrp., No. 
889a, ante. 

1087. After this case add :— 


-}—See, 
8. a. 158 (5). 

1102. Add. Annotations :—Apld. Parker & Cooper 
v, Reading & James (1926), 96 L. J. Ch. 23. 
Refd. Kerr v. Marine Products (1928). 44 
T. L. R. 292; Re Lee Behrens & Co. (1932), 
48 T. L. R. 248. 

‘1105. Add. Annotation :—As to (2) Consd. Stewart 

v. Sashalite, Ltd., [1935] 2 All E. R. 1481. 


1108. Add. Annotations :—Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. Refd. I. R. 
Comrs. v. Barnato, [1936] 2 All BK. R. 1176. 

1124. Add. Annotations :—Consd. 1. R. Comrs. v. 
Doncaster (1924), 93 L. J. K. B. 388; Re 
Speir, Holt v. Speir. [1024] 1 Oh. 359; L R. 
Comrs. v. Fisher’s Exors., [1926] A. O. 395. 
Folid. I. R. Comrs. v. Wright (1926), 95 
L. J. K. B. 982; Re Taylor, Waters v. Taylor, 

1926} Ch. 928. Distd. Re Bates, Mountain v. 
ates, [1928] Ch. 682; Parker v. Chapman 
(1928), 188 L. T. 729; "Hill (R. A.) v. Perma- 
nent Trustee Co. of New South Wales, [1930] 
A. ©. 720. Refd. I. R. Comrs. v. Burrell, 
[1924] 2 K. B. 62; Re Railways Act, 1921, 
Re Standard Charges Schedule (1925), 94 
L. J. K. B. 364; Income Tax Comr., Bengal 
v. Mercantile Bank of India, Ltd., [1936] 
2 All KR. R. 857; Re Ward, Ringland v. Ward, 
{1936] 2 All B. R. 773. 


1125. Add. Annotation :—Overd. A.-G. v. Tube 
Investments, Ltd. (1930), 142 L. T. 661. 


On increase of capital.}—After this cross- 
reference add :—’ 


1126a. —- —-When Increase takes place.|—In Dec. 





now, 1929 Act, 


1927, resp. co. passed an extraordinary reso- 
lution that the capital of the co. be increased 
to £1,550,000 by the creation of 300,000 new 
ordinary shares & payment was made on the 
increase of the stamp duty under Stamp Act, 
1891 (c. 39), 8s. 112. On the same day the 
co. passed an extraordinary resolution altering 
‘the Arts. of the co. & adding an Art, 44 (a) 
which provided “‘ the directors of the company 
for the time being be & they are hereby autho- 
rised from time to time by resolution passed 
by them to increase the existing capital of 
the co. from £1,550,000 to £2,500,000 by the 
creation of 950,000 additional shares of £1 
each. Such increases within the limits afore- 
said may be made successively & such 
new shares shall have” certain priorities & 
rights. The Crown asserted that imme- 
diately on the creation of Art. 44 (a) there was 
an increase of capital within the meaning of 
Stamp Act, 1891 (c. 39), 6.112, & stamp duty 
was payable on the 950,000 newshares:—Held: — 
under Art. 44 (a) two steps were necessary 
before an increase of capital was created 
within the meaning of Stamp Act, 1891 (c. 39), 
s. 112: first the introduction of the article 
& then a step which might not in fact be ever 
taken, namely, a resolution creating the 
increase or some of the increase of the capital 
authorised by the article; & until the 
directors exercised the power to increase 
given to them by the article there was no 
increase in the registered capital of the 
company & no duty was attracted under 
sect. 112.—A.-G. v. TUBE INVESTMENTS, 
Lrp,. (19380), 142 L. T. 561, C. A. 


1127. Add. Annotation :—As to (2) Distd. Aus- 
tralian Investment Trust, Ltd. v. Strand & 
a Street Properties, Ltd. (1932), 48 T. L. R. 


1188. Add. Annolalion :—Refd. Australian Invest- 
ment Trust, Ltd. v. Strand & Pitt Street 
Properties, Ltd. (1932), 48 T. L. R. 646. 


1184. Add. Annotation :—-As to (2) Refd. Lynde 
v. Nash, [1928] 2 K. B. 98. 


1158a. ——- Liability of sub-underwriter.]— [cE 
Rinks, Lrp. v. MATHUEN (1980), 74 Sol. Jo. 
41, 


1169. Add. Annotation :—Consd. Collins v. Associ- 
ea Greyhound Racecourses, Ltd., [1930] 
1 1. 


1169a, ———_ ———- ———- Directors without know- 
ledge that misrepresentation basis of con- 
tract.]— CoLLINs v. ASSOCIATED GREYHOUND 
RacEcoursgs, Lrp., No. 58la, ante. 


1169b. ——_- ——- ———- Between company & agent 
for undisclosed principal—Renunciation by 
agent in favour of principal.]—-CoLiine v. 





PART III. SECT. 10, SUB-SECT. 4. 


gi. — -——.]}-Held ; the proposed 
aprancement was so drastic in its 
deatruction of the sinking fund & 
laced absolute Poe in the hands of 
those who contro the co. to redeem 
pleased, as to make 

ig a ® violation “at Dihe rights’ of the 
minority: & for that reaso Beppe! 
of the parrangement eh should be refused.— 


of such 


m New one Wales, for the under- 
eres | ig them of a pone. issue of 
capita resp. co. he taking up of 
on ne of the shares pursuant to the under- 
agreement 
payinent out of resp. oo.'s share capita. 
of a Sommnieton to appl. co. in ere 5 
shares. The 
Cos. Acts, 1899 to 1918 pocar te ne 
provision st Lhe authorising the 
of underwritin is- 


Reece eo erate re deport een iNET Trp ELD a Re BPO tah AA ECTS, LD 


MENT TRUST, LTD. Srranp & Prirr 
STREET PROPERTIES, LTD., ar A.C. 
7353 148 L. T. 1; 48 T. L 646, 
P. 0.—AUS. 


involved hae 


PART Ill. SECT. 11, SUB-SECT 3.—B. 
sw. To account to company for money 


received before inc meor poration of com- 
pany.}—Where a oo. brought an action 


ew South 


Re SraNDARD ROYALT tBs, ene 5 comm against an underwriter, & recov 
ce ons. On a claim by appit. oo. that | a verdict for £317 108.:—Held: as 
Lrp. aaDsO). 66 0. v. R, 288.— CAN the underwriting agre: ant was uli deft. by his tatement of socounts had 
 2.— | vires . co. & unenforceable :—. not admi at he held any money 
rear ot ae To eve eat =. inegmnuch as the agreement would | for the co.'s use, the verdict should be 
result in applt. co. recei from | set eede at ao ant entered ta bin. 
Ultra “vires, ates peace 7” nD boinalAaracs ae ane Wires 1037), 97 8. ENS 8. W: 81: 
was no co eration war wu aren ; 

entered into by applt. co., incorporated vires Teep. 00.—AUBTRALIAN I: "wsT- | 44 on (1087 N. 50.—A 
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ASSOCIATED GREYHOUND JRACECOURSES, 
Lrp., No. 581b, ante. — 


1205. Add. Annotations :—Distd. Pailin v. Northern 
ae 3 oyers’ Mutual Indemnity Co., [1925] 2 
K. B. 73. Consd. Hindmarch v. Carterthorne 
Colliery Co. (1928), 21 B. W.C.C. 44; Vickers 
v. Cumberland Coal Owners’ Mutual In- 
demnity Co. & Whitehaven Colliery Co. 
(1984), 27 B. W. C. OC. 56. Refd. Wales »v. 
Iron Trades Employers Assocn. (1928), 21 
B. W. C. C. 3163; Wooding v. Monmouth- 
shire & South Wales Mutual Indemnity 
Society, Ltd., [1938] 3 All E. R. 625. 


1220. Add. Annotation :—Dbtd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 


1226. Add. Annotations :—As to (2) Expld. Agricul- 
tural Wholesale Soc. v. Biddulph & District 
Agricultural Soc., [1925] Ch. 769. Apld. Re 
Wilts & Somerset Farmers, [1928] Ch. 809. 

1226a. ———.] — AGRICULTURAL WHOLESALE 
Socigry v. BIDDULPH & DISTRICT AGRI- 
CULTURAL Sociery, No. 431a, ante. 

1230. Add. Annotations :—Refd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 576; Re Wilts & 
Somerset Farmers, [1928] Ch. 809. 

1265. Add. Annotation :—Refd. Spencer v. Ash- 
worth Partington (1925), 94 L. J. K B. 447. 


1265a. -|—In the absence of fraud or mala 
fides, a cestui que trust cannot be put on the list 
of contributories, though he may be called 
upon to indemnify his trustee.—/te ELECTRIC 
TELEGRAPH Co. oF IRELAND, BUNN’s CASB 
(1860),2 DeG. F. & J. 275; 9 W. R. 43; 45 
B. R. 627; sub nom. Re ELECTRIC TELEGRAPH 
Co. oF IRELAND, #2 p. BUNN, 3 L. 1. 367; sub 
nom. ELECTRIC TELEGRAPH Co. OF IRSULAND v. 
Bunn, 29 L. J. Ch. 913; 6 Jur. N.S. 1223, 
be Pe 

1268. Add. Annotation :—Refd. Re Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 

1820. Add. Annotation :—Apld. Re Hobson, 
Houghton, [1929] 1 Ch. 300. 

1321. Add. Annotation :—As to (1) Refd. Berry v. 
Tottenham Hotspur Football & Athletic Co., 
[1936] 3 All E. R. 554. 

1842. Add. Annotation :—Generally, Refd. Green- 











wood v. Martins Bank, Ltd. (1931), 47 
T. L. R. 607. 
1858a. -}~—The appct. was persuaded by Y. 


to take part in a certain transaction & to 
deposit with Y., as security until the trans- 
action was completed, certain shares, of 
which the appct. was the registered holder. 
The appct. was told that these shares were 
to be put temporarily in the name of Y. & 
for that purpose the appct. signed certain 
documents, but in no instance was the signa- 
ture witnessed. By means of a transfer 
purporting to be executed by the appre & 
properly witnessed, the name of Y. was 
entered upon the co.’s register as holder of the 


PART II]. SECT. 12, SUB-SECT. 4.— orders of 
B. (a). Ut 


the Municipal & Public 
flity Board with respect to said 


Vol. [X.—Companies. Cases 1169b—13879a. 


shares. The appct. in evidence said that 
she had never signed a transfer of the shares 
& the witness to the signature admitted that 
‘she had not signed as witness in the presence 
of the appct. A handwriting expert gave 
evidence that the appct.’s alleged signature 
on the transfer form was more likely to be 
genuine than a forgery. The appct. moved 
to rectify the co.’s register under 1929 Act, 
s. 100. Certain brokers had been instructed 
by Y. to sell the said shares & they opposed 
the application on the ground that the trans- 
fer was part of a scheme “‘ to rig the market ”’ : 
—-Held: (1) the jurisdiction of the ct. to 
rectify the register is not limited to cases 
where a name has been entered improperly, 
but extends to cases where a name stands on 
the register without sufficient cause ; (2) there 
was sufficient evidence, even assuming the 
transfer to have been a proper one & not a 
forgery, that the appct.’s name had without 
sufficient cause been omitted from, & Y.’s 
name had without sufficient cause been placed 
upon the register, & it ought to be rectified ; 
(3) as the brokers did not claim that they 
themselves or anyone with whom they had 
entered into any contract had a right to 
have their or his name put upon the 
register, their application must be refused, 
but they had rightly brought the suggestion 
of illegality before the ct. On the evidence 
the appct. was no party to any Ulegality.— 
Re IMPERIAL CHEMICAL INDUSTRIES, LITD., 
[1936] 2 All E. R. 463; 80 Sol. Jo. 633. 


1379a. Restrictions on transfer—Deposit with bank 
as security—Sale by bank notwithstanding 
restrictions,|——-S. H., the holder of shares in 
a private co., IT. H., Ltd., was also chairman 
of a co., O. & Co., Ltd. The account of C. 
& Co. with their bankers being largely over- 
drawn, S. H. gave the bankers a continuing 
guarantee & deposited with them a certi- 
ficate for 800 shares in T. H., Ltd., with a 
memorandum charging all shares, the certi- 
ficates for which were or might be lodged 
with the bankers, as security for the payment 
on demand of all moneys due or to become 
due to them, &, upon default by him -in 
paying or further securing on demand any 
money secured, authorising them without 
further notice to sell the shares. 

By the arts. of assocn, of T. H., Ltd., a 
member could not transfer his shareg until 
he had given notice to the secretary offering 
to sell the shares at a price to be fixed by the 
auditor, & until the secretary had offered 
them to the other members, one director, 
T. H. V. H., having a right of pre-emption. 
The bankers began to press for a transfer of 
the shares into the names of two nominees. 
They were aware of the arts. of assocn. of 
T. H., Ltd., & were warned by S. H. that such 
a transfer would be invalid. They also gave 
S. H. notice in writing demanding payment 


1929 (B. i the wife cannot be held 
personally lable for goods sold on 


sy. Company holding franchise— 


Whether liable to Municipal & Public 
Ottlity Bourd.}—~Where a co. has been 

ven a franchise, the fact that all its 
ssued shares, except qualifieation 
shares, are held by another co. & that 
ita officers are all o ra of such other 
oo. does not impose on the latter co. 
the obligations with respect to the 


&, therefore, does not subject it to 


obligations.—-Re SUBURBAN 
Transir Co., WINNIPEG ELECTRIC Co. 
& RvuRaL MUNICIPALITY OF ASSINI- 


PART III. SECT. 12, SUB-SECT. 4.— 
B. (b). 


sz. IdAmtted company—Husband & 
wife sole shareholdera—Wife not per- 
sonally liable on emmtract.}—Where a 
husband & wife are the sole shareholders 
in a oo. incorporated under Cos. Act, 
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credit to the co.—W=ALDRON v. HOGAN, 
{1934} 3 D. L. R. 800.— CAN. 


PART IH. SECT. 13, SUB-SECT. 5.— 
B. (d) vif. 


13741. Wrong entry of nature of 
shares— Agreement to take patd-up 
shares—Shares entered as partly paid.) 
— Re Custom House Motor Oo., Lrn. 
(IN VOLUNTARY LIQUIDATION), [19283 
St. R. Qd. 338.—AUS. 


any 
the holder of a share. er circumstanoe 
that in oer res 
of the 
ahare fro “anata I 
are from ng proper y 
reference share.”—RU 


UBAS 
eons th fi8201 8 DL. R. 658; 
0 —CAN. 


of ©. & Co.’s overdraft. 8. H. then gave 
them as further security certificates for 346 
additional shares in T. H., Ltd., & executed 
instruments purporting to be ‘transfers of 
1,146 shares in that co., & the nominees of the 
bankers were placed on the register of the co. 
as the holders of the shares. . In-order to 
obtain a further advance for the benefit of 
C. & Co., S. H. executed a mtge. of other 
prope ’ covenanting to pay the bankers on 
pape all money then or at any time due 


from himself or from C. & Co. ai aaa 
was then made to the auditor of T Ltd., 
to fix a price for the 1,146 shares: a price was 


fixed, & the shares were bought by T. H. V. H. 
with money borrowed from the bankers & 
secured by a so-called transfer of the 1,146 
shares & 850 other shares to nominees of the 
bankers, who were placed on the register of 
T. H., Ltd., as the holders of 1,996 shares. 
Two actions were brought, one by E. H., a 
shareholder in T. H., Ltd., suing on behalf 
of herself & all other the shareholders in the 
co., except T. H. V. H., & claiming to have 
the register of shareholders rectified y restor- 
ing thereto the name of S. H. as the holder 
of 1,146 shares & entering that of T. H. V. H. 
as the holder of 850 shares on the ground that 
all the transfers & registrations aforesaid 
were made in contravention of the co.’s arts. 
& were void. The second action was brought 
by S. H., who sought the same relief & 
claimed the right to redeem the 1,146 shares 
on the footing that the rrle of the ‘shares was 
void, & that his equity of redemption was still 
subsistin In EK. H.’s action, which was the 
first. to he tried, an order was made for 
rectification of the register as prayed therein. 
In S. H.’s action a similar order was made, 
a further order that S. H. was entitled to 
redeem the 1,146 shares. T. H. V. H., 
T. H., Ltd., & the bankers & their nominees 
appealed against the orders in both alban 
The Ct. of Appeal dismissed the ap 
in BE. H.’s action. From that decision ie 
was no appeal. The Ct. of pee allowed 
the appeal in S. H.’s action, holding that S. H. 
was entitled to be upon the register, but that 
the sale of the 1,146 shares to T. H. V. H. 
operated as a valid transfer of the equitable 
interest in the shares, & ordering that S. H. 
should execute a declaration of trust of the 
shares in favour of T. H. V. H. & bankers or 
a ey should direct. From this decision 
Pees i ee was a cross-appeal 
ey , Ltd., the bankers & 
their panes yaa’: applt. was entitled 
to have the register rectified by restoring his 
name thereto as the holder of 1,146 shares, on 
the grounds: (1) Per Lord CHANCELLOR, 
Lord BLANESBURGH, Lord RussELL oF 
KILLOWEN & Lord MACMILLAN (Lord ATKIN 
doubting), that there was no effective demand 
for payment before the attempted sale of 


PART III. SECT. 14. 


Cases 1879a—1448b. Enoiuiso anp Ewrrre Digest SuPPLEMENT., 


the shares, the demand which was made 
having been superseded by the security & 
mtge. subsequently given & executed; 
(2) Per Lord CHANCELLOR, Lord ATKIN, & 
Lord MACMILLAN, that there was no effective 
sale of the shares, the restrictions imposed 
by the arts. of assocn. of the co. not having 
been observed ; (3) Per Lord CHANCELLOR & 
Lord MAaAcMILLAN, that applt. was- not 
estopped from claiming rectification of the 
register, inasmuch as the bankers were well 
aware, & had been informed by applt., of 
all the restrictions upon the sale of the shares 
(Lord BLANESBURGH assenting on other 
grounds); (4) Per Lord CHANCELLOR, Lord 
BLANESBURGH, Lord ATKIN, Lord RUSSELL 
OF KILLOWEN & Lord MACMILLAN, that the 
attempted sale by the bankers did not 
operate to pass the equitable apart from 
the legal interest in the shares.—HUNTER v. 
HUNTER, [1936] A. C. 222; 105 L. J. Ch. 
97; 154 L. T. 513, H. L. 


1411a. ——— Where further investigation required.] 


1488. 


1448a. 


1448b. Conversion of 


PART III. SECT. 15, SUB-SECT. 1. 


—QOn an application under 1908 Act, s. 32, 
by summons or motion, for the rectification 
of the register, if there is some question in 
dispute requiring investigation the practice 
is for the Judge not to make an order for 
rectification but to make an order dismissing 
the summons on motion & leaving it open 
to appct. to bring an action.—Re GREATER 
BRITAIN PRODUCTS DEVELOPMENT OORPN., 
Lrp. (1924), 40 T. L. R. 488, D. O 


Add. Annotations :—Consd. fe Paulin, Re 
Crossman, [1935] 1 K. B. 26. Refd. Bombay 
Official Assignee v. Shroff (1932), 48 T. L. R. 
443; I. R. Comrs. ». Crossman, T. R. Comrs. 
v. Mann, {1937] A. C. 26. 


Right to issue stock warrants payable 
to bearer.}— There is nothing in the Cos. Act, 
1929 (c. 23), that, expressly or by implica- 
tion, deprives a co. of the power to issue 
warrants to bearer in respect of stock.— 
PILKINGTON v. UNITED KAILWAYS OF THE 
HAVANA & REGLA WAREHOUSES, LTD., [1930] 
2Ch. 108, 99 L. J. Ch. 555; 144 L. T. 115; 
46 T. L. R. 370; 74 Sol. Jo. 264. 


preference shares into 
ordinary shares—Whether alteration in status 
of shareholders.}—-Where preference share- 
holders had the right to give six months’ 
notice converting their shares into ordinary 
shares, & some of. them gave such notice less 
than six months before the co. went into 
voluntary liquidation :—Held: such notice 
was valid & effectual to convert their pre- 
ference shares into ordinary shares, & did 
not create an alteration of their status after 
the commencement of the winding up within 
1908 Act, s. 205.—Re Buatna COLLIERY Co., 
Lrp. (1928), 70 Sol. Jo. 404. 





with such preference over other shares 


sz. “‘ Preference shares.’’) —- ‘ Pre- 1450 . —— —— -——.}+The oF atock as it might direct, provided 
ference ahare ”’ ie Perch indefinite term memorandum of assoon. of a co. that no shares or stock should be 
having a pommerciat or opular rather provided, inéer alia, that the preference created with & preference over, or 
than a legal im) ort. bere & pre- stock should rank as to dividend &  ‘canking part passu with, the 
ference of is given to oapital in priority to the ordinary preference stock withuut the sanction 


stock & all other ea 
he is deprived 

of a helder of 
pod not vent his 
apa yes a 
. PaRK- 
64 


assocn.’’ 
that the oo. 


capita for the time bei 
& that it should be ‘ 
other provisions with 
same contained in the aie nae 
The arts. of assoon. set forth 
inorease 


k & shares in the 
man the os 


migh 
capital by the creation of new shares, 
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of the stockholders affected :—Held ;: 
upon a sound construction of the 
memorandum of assocn., the co. had 
net power at its own hand, even with 
the sanction of the preference 
holders, to create new pres stock 
ranking passu existing 
preference stock: & that an altera- 


ject hoa os e, 


its share 


tion of the memorandum was necessary 


1451. Add. Annotation :—Refd. Angostura Bitters, 


Ltd. v. Kerr, [1933] A. ©. 550. 


1458. Add. Annotation :—As to (1) Refd. Angus- 


tura Bitters, Ltd. v. Kerr, [1933] A. C. 550. 


1455a. ——— Power in memorandum—No pro- 


vision in articles.]/—By the memorandum of 
assocn. of a co. incorporated under the Cos. 
Act, 1899, of New South Wales, the material 
provisions of which Act were similar to the 
law as to English cos., the co. was to have 
power to issue with preferential rights part 
of the shares in its original capital thereby 
stated. The articles of assocn. contained no 
express power to issue preference shares as 
part of the original capital. Art. 10 pro- 
vided that the shares should be under the 
control of the directors, who might allot 
them on such “‘ terms & conditions ’’ as they 
thought fit. By art. 117 the management 
of the ‘‘ business of the co.’’ was vested in 
the directors who, in addition to the powers 
otherwise expressly conferred on them, might 
do all such things as the co. might do, save 
those which by the articles or statute were 
to be done i: general meeting. The articles 
gave the cv. power in general mecting to 
create new shares, & gave the directors 
authority, in the absence of a direction by 
the general meeting, to issue the new shares 
with preferential rights :—-Held : the express 
power given by the memorandum to issue 
part of the original capital with preferential] 
rights could be exercised by the co. in the 
absence of an article to the contrary, & 
under art. 10 the directors had sutuority to 
exercise the power of the co. in that respect. 
Even if that was not so, the directo.s had 
that authority under art. 117.—CamMPBELL 
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his becoming a shareholder; & failure 


Vol. IX.—Companies. Oases 1451—1552 


| v. Rorsg, [1933] A. 0. 91; 102 L. J. P. O. 
1; 148 L. T. 230; 49 T. L. R. 156, P. C. 
1459. Add. Annotation :—Refd. Oampbéell v. Rofe, 
[1933] A. C. 91. 


1460. Add. Annotation :—Refd. Angostura Bitters, 
Ltd. v. Kerr, [1933] A. OC. 550. 


1461. Add. Annotations :—Consd. Collaroy Co. v. 
Giffard, [1928] Ch. 144; Re Metcalfe (Wil- 
liam) & Sons, Ltd., [1933] Ch. 142. 


1466a. ——— Necessity for disclosure of all material 
facts.J}—Where a co. proposes to alter the 
rights of stockholders, all material facts must 
be disclosed before the stockholders are 
called on to vote on the proposals.—HvUGHES 
v. UNION COLD STORAGE Co., Lrov. (1934), 
78 Sol. Jo. 551. 


A.wnotation :-—Refd. Re Imperial Chemical Industries, Ltd., 
[1936] Ch. 587. 


1472. Add. Annotation :—Refd. Leeds Industrial 
Co-operative Soc. v. Slack, [1924] A. O. 851. 

1480. Add. Annotations :—Generally, Consd. Aus- 
tralian Investment Trust, Ltd. v. Strand & 
Pitt Street Properties, Ltd. (1932), 48 
T. L. R. 646. Refd. Humphrey & Denman »v. 
Kavanagh (1925), 41 T. L. R. 378. 


1515. Add. Annotation :—Refd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 


1552. Add. Annotations :—Aas io (2) Distd. Collins 
v. Associated Greyhounds Racecourses, [1930] 
1Ch.1. As to (4) Distd. Collins v. Associated 
Greyhounds Racecourses, [19380]1Ch.1. (In 
my view the headnote of the report is in- 
accurate so far as it states what constitutes 
the fourth head, which should read, ‘‘ Where 
the contract is made to the knowledge of the 
co. on the basis of certain representations, & 
it turns out that some of them were material 
& untrue,’’ per LUXMOORE, J.). 
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[1930] 2 W. W. RR. 301; 2D. LL. R 

that urpose. — fe ScoTrisy | of theco. tocommence building did not | 788; 24 Alta. L. I. 445; d., (19381] 
NATIONAL TRusT Co., [1928] S. C. | entitle A. to rescind his contract.— | S. 0. it. 220; 2D. L. R. 733.—CAN. 

499.—SCOT. Re NATIONAL STADIUM, LTD. (1924), 
d. In citation, for 760” read sa L. R. 199.—OAN. ‘isi PART III. SECT. 17, SUB-SECT., 1.—F. 
“670.” i, —— —— .J—A. relled, as m i }—The ot. has juris- 
outitling him to rescission, upon the craen . 
PART III. SECT. 15, SUB-SECT. 2. | non-fulfilment of a condition that a | O;°0n tp decree spociiic performance 


k {. Power to modify rights by bye-law 
—PValtdity of bye-law—Companies Act, 
R, S. C., 1906 Cc. 79). }--HOLMESTED Vv. 
ALBERTA PACIFIO GRAIN Co., LTD. 
ee [1928] 1 D. L. R. 135; [1927] 

Ww. W. R. 707.—CAN. 


PART III. SECT. 17, SUB-SECT. 1.— 
A. (a8). 


b i. ---Held: persons, who, 
intending to become shareholders in a 
proposed cO., had signed & sealed a 
“‘ gubscribers’ agreement,’’ were not 
shareholders.— Re BLUEBIRD CORPN., 
LYp., [1926] 2 D. L. R. 484; 58 
O. L. R. 486.—CAN., 


PART III. SECT. 17, SUB-SECT. 1.— 
B. (a) i. 


si, -J—Where the 
evidence was not conclusive :—Held : 
in the circumstances A.’s reement 
for employment stood by itself, & his 
status as a shareholder, which was 
established by what he had done & 
omitted to do, was not affected.—Re 
BuFF PrRessep BRICK Co. (1924), 56 
O. L. R. 33.—CAN. 

ci. —— Balance to be aid on com- 
mencement of undertaking by company.) 
—A. added on the foot of an applica- 
tion for shares the words: ‘‘ This sub- 
scription is given on the understanding 
that I am to be called upon for the 
balance of the money when building 
operations commence ":—Held: this 

ipulation had nothing to do with 














building should be erected on a certain 
site :—Held: his agreement con- 
stituted A. a shareholder in presenti 
& the condition should be treated 
merely as a collateral obligation on the 
artof the co.—Re NATIONALSTADIUM, 
TD. (1924), 55 O. L. R. 199.—CAN. 


PART III. SECT. 17, SUB-SECT. 1.— 
D. (b). 


sy. Abrogation of original agreement— 
Ascertainment of terms of substituted 
oral agreement.}—LAZIER v. McCuL- 
LOUGH (1913), 25 W. L. R. 911; 14 
ees R. 270; 6 Alta. L. R. 503 


PART 111. SECT. 17, SUB-SECT.1.—E. 


d i. Not after election to retain 
shares.}—MODONALD v. WATIRAKEI, 
LTD., [1924] N. 2 ° L. R. 201.—N.Z. 


fi. ——— Lapse of time.}——Where the 
owner of shares held in escrow 
to sell them, & certificates therefor 
were issued in the name of the pur- 
chaser & retained by the trustee pend- 
ing fulfilment of the terms of the trust 
agreement, but no demand had yet 
been made upon the purchaser for 
payment :—Held: the fact that there 
was # lapse of about four years without 
any ect on, Vek taken 7 ine pur- 
chaser ying any it of owner- 
ship or rad pede in the shares did not 
show that he had abandoned the con- 
tract of purchase.—-Datias & 
v. DaLLas Ort Co., Lrp., 
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chase of shares thereof, but the matter 
is one of judicial discretion, t.e. con- 
tracts for the sale of shares are treated 
on the same principles as to the exérolse 
of the ct.’s jurisdiction to decree 
specific performance as are contracts 
relating to land.—McDouGAL SEGUR 
EXPLORATION Co. oF CANADA, LTD. v. 
SoLLoway Mitts & Co., [1931] 2 
W. W. KR. 516.—CAN., 


PART III. aECr Mer 1.— 
e a e 

1553 vi. .J--MILNE v. DURITAM 
HOSIERY MILIA, LTD., [1925] 3 D. L. Tt. 
725; 57 O. L. BR. 22%.—CAN. 

1553 vii. ———. }+—-PaTHESOCOPE UNION 
oF SouTH AFRICA, LTD. v. MALLINIOK, 
{1927] ADP. D. 2902.—8. AF. 

1558 vill. ———.}—ROBERTs v. ARNOTY 
Co., [1932] 1 D. L. R. 798.-—-CAN. 


PART III. sed eter 1.— 





sa. Representation must have induced 
reomtract. }—MARITIME UNITED FARMERS 
Co-oPpEBRATIVE, LTD. v. Dick, (1825) 
1D. L. R. 377: 452N. B. R 42.---CAN, 

sc. Iteprescntation os to capacity jor 
development do net earntngs.|--A. con- 
tract for shares induced by false state- 


ments in the prospectus as to capacity 


for development & net earnings may 
be rescinded.—-PIGOTT — ¥v. ESBITT, 
THOMSON & Co., 11937) 4 D. L. R. S508 ; 
O. R. 888.—CAN. 


Cases 1553—1654a. ENGLisH AND Empree Dicest SUPPLEMENT. 


1558. Add. Annotation :—Refd. Re Metcalfe (Wil- 
liam) & Sons, Ltd., [1933] Ch. 142. 


1565. Add. Annotation :—Refd. Sullivan v. Con- 
stable (1982), 48 T. L. R. 267. 


1578. Add. Annotation :—As to (1) Refd. Steed- 
man v. Frigidaire Corpn., [1032] W. N. 248. 
1585. Add. Annotations :—Refd. Re Royal British 
Bank (1859), 3 De G. & J. 387; Western 
Bank of Scotland v. Addie, Addie v. Western 
Bank of Scotland (1867), L. R. 1 8c. & Div. 145. 


1589a. Statement by agent—That application 
purely formal.|—B., acting as agent of pltf. 
co., represented to deft. that the co. owned 
valuable rights over certain mines in China, & 
deft. agreed to go to Ohina & investigate & 
make a report upon the properties, & he 
signed an application form: for 2,000 £1 
shares upon a representation by E. that the 
appuestion was purely formal, & deft. paid 
£250 on allotment upon a representation by 
E. that the payment was for an option on 
250 sbares to be bought by deft., if he so 
desired, on his return from China. The 
shares were allotted to deft. at a meeting at 
which E. was in the chair, but no notice of 
the allotment was sent to deft. Deft. went‘ 
to China & pltf. co. alleged that he returned 
to England without obtaining any informa- 
tion. Deft., on the other hand, alleged that 
E.’s representations were false & that the 
. mining rights were valueless. In an action 
in which pltf. co. in liquidation claimed 
(inter alia) £1,750 for unpaid calls on the 


te meat 


PART II. aud we SUB-SECT. 1.— 
» (6). 
1668 ii. ——-—- ——-.}——Deft., director 








voluntar 


1644a. 


directors, without any notice to pltf., 
passed an effective resolution for the 
winding up of the co. :— 


shares, the trial judge held that as deft. 
intended only to take an option on the shares 
& had never contracted to take them the 
action failed :—Held: although E. was an - 
agent of pitf. co. to come to an ment 
with deft., yet by reason of E.’s fraudulent 
use of the application form signed by deft. 
the latter could not be treated as having 
agreed to take the shares, & the decision of 
the trial judge must be affirmed.— HUMPHREY 
& DENMAN, Lrp. (IN LIQUIDATION) v. 
KAVANAGH (1925), 41 T. L. R. 378, C. A. 


1604, Add. Annotation :—Retd. Re United Citizen's 


Investment Trust (1931), 101 L. J. Ch. 17. 


Contract to repay advance after 
allotme nt.j—WHEELER v. FrRapp (1898), 14 
T. L. R. 802, 440; 42 Sol. Jo. 364, O. A. 





1645. Add. Annotation :—Distd. Lynde v. Nash, 


[1928] 2 K. B. 93. 


1658. After this case add :— 


.+—-See, now, 1929 Act, s. 39 (1). 


QE 





1654a. ——— What amounts to.]-—-In Jan. 1920, 


K. applied, on a form supplied to him by 
Y., for 100 shares in a co. about to be formed. 
On Apr. 14, Y. purported to transfer to K. 
100 shares, but the transfer did not specify 
the denoting numbers of the shares com- 
prised therein. Ata meeting of the directors 
held on Apr. 16, a resolution was passed 
purporting to allot all the shares of the co. 
At that date the co. had not issued a 
prospectus or filed a statement ia lieu thereof. 
On Apr. 20, the statement in lieu of prospectus 





being received by him, The bank was 
put into HUguidation by winding-up 
proceedings, & the order for call against 


of a co., without putting his signature 
to any written document, made 
fraudulent misrepresentations as to 
the financial position of the co., whereby 
pitf. was induced to apply & pay for 
shares :—Held - Lord Tenterden’s Act 
had no application to the case, & pitf. 
was entitled to recover from deft. the 
amount paid for the shares.-—DIAMANTI 
v. MARTELLI, (1923) N. Z. L. kt. 663.— 


{. Read now ‘1588 {.”° 
g- Read now ** 1588 fi.”’ 


1588 iii, —— . }+}—PETROTITE 
& CHALLENGR HEATERS, LTD. v0. 
Bop.ey, No. 400 {., ante.—N.Z. 


PART III. ee pene: i.— 





ri, ——.}--TrRoats & GUARANTER 
Co. vw. Suiru, (1924) 2 D. L. R. 211; 
a L. R. 144; 4 C. B. R. 195.— 


ri, ——.)—Re NaTIONAL STADIUM, 
LYp. (1924), 55 O. L. R. 199.—CAN, 

r iii. ———.)—If a shareholder desires 
to rescind his contract to take shares 


in a co., then, in order to make the 
‘rescission effective, he must before 
the commencement of the win “up 
either have his name removed from 
the register of members, or institute 
appropriate legal proceennee to have 
it removed. Pit! who had _ been 
induced to take shares under circum- 
stances which entitled him to repudiate 
his contract, duly notified deft. co. 
of his repudiation. Negotiations were 
then entered into between pltf. & the 
director of the 00. with reference to the 
mode of repayment to pltf. of the 
moneys due to him by the oo. No 
agreement was, however, arrived at 


betwoen the » & after some 
further delay pltf. commenced an action 
claiming, inter alia, an order directing 


the removal of his name from the 


' er. A few da prior to the 
commencement of 8 action, the 


; the claim for the rectification 
of the register was, under the circum- 
stances, too late & must be refused.— 
FLEMING ». EcLipsE LAUNDRY Co., 
[1928] N. Zz. L. R. 598.—N.Z. 


_ 8b, Fatlure to repudiate before declara- 
tion of tnsolvency.J—Apart from the 
effect of the commencement of winding 
up, it is too late for a ehareholder in a 
limited co. to apply for rectification of 
the register of shareholders, on the 
oe of misrepresentation, after 

here has been a definite public declara- 
tion of insolvency, & this is so whether 
the business has in fact been kept 
open as a going concern or not.— tte 
Loucks, LTD., SERPRLL'S Case. [1928] 
V.~. R. 466; 49 A. i. T. 270; (1928) 
Argue L. R. 288.—AUS. 


PART III. SECT. 17, SUB-SECT. 2.—A. 

1606 iii. ——- Agreement to subscribe 
for shares when ca ween ]}—BEARD- 
MORE & Co., LTD. v. BARRY, [1928] 
8.0. 101.—SCOT. 


PART IIL. SECT. 17, SUB-SECT. 2.— 
B. (a). 


ti. .J—Where a contract to 
purchase shares was entered into by 
one of two partners of a trading firm, 
without authority express or implied, 
& owt to a olerical error the firm 
was not entered on the register of 
members & the name of the other 
artner alone was entered :—Held: 
he latter was never under any liabllity 
to the oo. & could not be made a 
contributory.—MAasECAR r. MCKENZIE 
& Son, [1924] 2 D. L. R. 1942: 2 
W.W. R. 521.—CAN. 


PART III. SECT. 17, SUB-SEOT. 2.—OC. 

30. ~——— Whether nominee liable-— 
Nominee le of contracting. }— 
Petitioner’s father signed her name to 
hs on tig aon book of a bank, 

d the calls, & received the dividend 
cheques, which were indorsed by ber 
at her father’s request, the moneys 


16 





contributories was made three months 
before she came of age. A year after 
the liquidation commenced she took 
proceedings to have her name removed 
from the list of contributories :—Held ;: 
she was not Hable as a contributory, 
& her name must be removed from the 
list.—Fe CENTRAL BANK Hoaea 
(1890), 19 O. R. 7.—CAN. 


PART III. SECT. 17, SUB-SECT. 3.—A. 

fi. ——.]—Allotment is the accept- 
ance by aco. of an offer to take shares. 
—IMPERIAL BANK OF CANADA v2. 
Dennis, [1926] 3 D. lL. R. 168; 59 
O.L. R. 20; varying, (1925) 3 D. L. R. 
488: 570. L. R. 203.—CAN, 


PART IIL SECT. 17, SUB-SECT. 3.— 
. fad ; 


16541. Allotment before statement in 
lieu of prospectus filed.}—Held: in- 
effective to charge persons who had 
signed a ‘‘ aubscribers’ ment, ""— 
Re BLUEBRD CORPN., LTD., [1926] 
2D. L. BR. 484; 58 O. L. R. 486.—CAN, 

sd. Application ore compliance 
with Sale of Shares A Allniment after 
compliance with Act.}—Before a co. had 
obtained the certificate required by 
Sale of Shares Act, & before its agent 
for the rale of shares bad been Iiceused 
thereunder. an agent thereof obtained 
an application for shares. The shares 
were allotted after the certificate & 
licence were issued, & tho shareholder 

aid several] sums on the notes given 
or the sharee & appointed proxies at 
different times to vote. The share- 
holder did not know until after a wind- 


-Ing-up order had been made that the 


Act had not’ been complied with at 
the time of hia eppiosdon :—Held: he 
was not entitled to have hip name re- 
moved from the list of contributories,— 
Re GREAT NORTH INSURANCE O0., 
PaIntTerR’s Case, {1925} 2 D. L. R. 
778: (1995) 1 W. W. R. 11493; 31 

ta L. R. 38326: rewsg., [1925] 1 
WwW. WwW. R, 762.—0, e 


1664. Add. Annotation :—Refd. 


was filed. At a meeting of the directors 
held on Apr. 30, the transfer from Y. to K. 
came before the board, & a resolution was 
passed approving the transfer & directi 
that a share certificate should be forwarde 
to K. Subsequently K. was registered a 
member of the co. The certificate, dated 
May 26, was sent to, & was accepted by, K. 
On June 8 a bonus, declared at the meeting 
of Apr. 30, was paid to, & was accepted by, 
K. K., as purporting to be the owner of 
the shares, attended a meeting of share- 
holders on Mar. 24, 1921. Subsequently the 
co. went into liquidation, & K., on whose 
shares there was a liability of 10s. per share, 
then denied being a shareholder, contending 
that the allotment of shares to Y. was void 
. under 1908 Act, s. 82 :—Held: (1) although 
the allotment to Y. was void, K. was a member 
of the co. at the commencement of the winding 
up, there having been no agreement between 
him & the co. until Apr. 30, when the co. was 
legally in a position to allot shares ; ; (2) in 
any event, in view of his subsequent conduct, 
he was estopped from denying that he was a 
member of she co.—Re BURTON (JAMES) & 
Sons, Lrp., [1927] 2 Ch. 1382; 96 L. J. Ch. 
457; 187 L. T. 564; 71 Sol. Jo. 491. 


1659. Add. Annotation :—As to (4) Consd. With v’ 


O’Flanagan, {1936} Ch. 575. 


1663. Add. Annotation :—Generally, Refd. Shaw 


& Sons (Salford), Ltd. v. Shaw, [1935] 2 
K. B. 118. 


Shaw & Sons 
(Salford), Ltd. v. Shaw (1935), 153 L. T. 2465. 


1668a. Unauthorised issue of allotment letters by 


Vol. X.—Companies. Cases 1654a—1782a. 
BOROUGH. Trust, Lrp. v. STEEL INDUSTRIES 
oF GREAT BRITAIN, LTD. (1934), 78 Sol. Jo. 861. 


1681a. —— —— -J—In their circular the 
directors asked whether, should there be 
any of the reserved shares remaining undis- 
posed of, each shareholder would say if he 
wished to have any shares in addition to 
those he might receive as his proportional 
shares. They also required payment to be 
made on or before Oct. 1. Applts. answered 
that they did wish to have some additional 
shares. In their reply, dated July 18, the 
directors declared that additional shares 
had been allotted to them, & that payment 
thereon must be made on a day specified or 
the shares would be forfeited. No notice 
was taken of this communication :—Held : 
there was no complete contract as to these 
additional shares.—JACKSON v. TURQUAND 
(1869), L.R. 4H. L.805 ; 839L.J.Ch.11, H. L. 


1746. Add. Annotation :—Refd. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


1771. After this case add :— 
——.,}—See, now, 1929 Act, s. 41. 


1778. Citation :—For ‘‘96 L. T. 743” read ‘ 92 
L. T. 743.” 


1782a. Shares held by trustees—Certificates of 
altered subdivision of shares.]—The trustees 
of a will held 230 shares in a co., & from time 
to time they had requested that the share 
certificates should be altered to different 
amounts, each amount represented by a 
separate certificate. This request had been 
complied with on four occasions, but on the 
fifth occasion the directors of the co. a Fagen 
& refused to alter the subdivision. It was 





secretary—Estoppel of company.]--~OrreR- 


ea et ne re te 


PART III. ‘go Te ee 3.— 
1666 1. Exercise of powers by directors 
— Directors never properly appointed. |—- 
An eet ae plicant for shares in @ co. who 
d the shares allotted him, paid 

hy them in part, allowed his name to 
appear on the list of shareholders, 
attended both in patent & by proxy 
shareholders’ meetings & accepted a 
dividend :—-Held: to be precluded 
from contending for the first time after 
a winding-up order had been made 
that the tors who made the allot- 
ment were only de facto not de jure 
directors, & from disputing his status 
as a shareholder.—Re ACME PRODUCTS, 


LTD., Hara CaSE, [1932] 2 W. W. R. 
686; 4D. L. R. 330; 40 Man. L. R. 
cae 


PART III. ana area 8.— 
e (a ° 

sf. Allotment on terms other than 
those in A spinel ee an allot- 
ment of shares was made on terms 
differing substantially from those con- 
tained in the application :—Held: as 
the allottee so far from accepting the 
allotment babes te repudiated it, he 
coald not be held liable on the ground 
that the sbares were duly allotted to 
him.~-WHITIYLeE tv. HENLEY, [1924] 
App. D. 138.—S. AF. 


sg. Allotment fraud on company— 
Company not bound to repudiate.) — Re 
SUN Ray MAaNcracTuURING Co., “7 p. 
BIRKETT & Sons, LTD., 1925} 1 
D. L. R. 1204; 4G. B. R. 286: ilo. 
{1924} 2 D. Ei: R. 1055; 4c. B. R. 


615.—CAN. 
sh. Non-fulfliment o f conditions by 
company—. et pe ladle Of ]—A subscriber 
withone inaeiee oat 
out in as 
& has 


conditions 
holder in every way, cannot set. up 


20 et wren © | ee eee, 


ound for 
refusing to pay for his shares.—Jte 
MANITOULIN QUARTZITE, LYD., [1933] 
4D. L. R. 132.—CAN. 


breach of cond/tion as a 


PART III. SECT. 17, SUB-SEOT. 3.— 
D. (b) i. 


ni. —— Oontract to take treasury 
dhaves. }--Deft. applied to a California 
co. through an agent in Victoria, B.C., 
for shares in the co. He intended to 
obtain tre shares, but the shares 
which he rece ved were shares owned 
by one A. Deft.’s name was entered, 
to his knowledge, on the oo.’s r 
of shareholders, & he received dividends 
& contributed funds to assist in re- 
habilitating the co., but it was not 
until after the present action was 
brought that he learned that he had 
not received treasury shares. He 
thereupon immediately repudiated 
ownership. The action was one in 
which creditors of the co. sought, in 
accordance with the law of Ca ornia, 
to fix deft. with a lability for its debts 
proportionate to the amount of his 
shares :—-Held; deft. never became a 
shareholder since no contract eon 4 
him such ever came into existence, 
that his conduct did not estop him from 
den that he was 7 Sheree — 
AMERICAN SEAMLESS TUBE CORPN. v. 
2 W. we R. 31; 8 
R. 870: 42 B.C. R. 551; affd., 
(asi 1 W. Ae R. 509; 1D. L. R. 
43 0. L. R. 407. —CAN. 
Te Fo aeee ——- ——.)— WITCOMB v. 
GENERAL TRUSTS CORPN., 
A081) 1a" Ww. W. R. 545.—-CAN. 
ele of mar an MTOm A 
e fale o shares of a co. ie 
eee eee the transfer to the 
hnser of. an individual. shareho!] a 


ere k.—CLaYy vo. Powrty, & 
eer ve 1082) = Cc. R. 210; 1 
V7 


provided by the articles that every member 


A te ee A RO oP a as tee wt 


PART Il. ach we SUB-SECT. 3.— 


1707 v. --—-- --——.]-——An application 
for shares in & CO, is not binding on 
appct. uniess & until it haa boen 
accepted by allotment & notice thereof 
made & given within a reasonable time. 
ee v. RempRvG, LTpD., [1932] 
1 W. W. R. 223.-—-CAN. 


PART IIl. SECT. 17, SUB-SECT, 3.— 
E. (d). 


1737 i. Receint by allottee immaterial 
— Posting sufficient. |\— HOWAON v. CROW 
(Ont.), [1925] 1 D. L. R. 496,—CAN. 


PART III. SECT. 17, SUB-SEOT. 3.—G. 


g i. Non- eee with Sale 
of Shares Act, Rk. §, M., 1913 (c. 175).) 
—Allotment void, & not merely void- 
able; & where o purchasor of shares has 
not done anything from which an agree- 
ment to keep & pay for them can be 
implied, he can, even after a winding- 
up order, repudiate the purchase & 
successfully resist being placed on the 
list of contributories, where he only 
became aware, after the winding-up 
order, that the above Act waa not 
complied bldg —Re NORTH WESTERN 
TrRusT Co., Re MCASKILL v. atts 
Wrareen Trust Co., (1926) 3 D. L. R. 
612; (1926) 8. C. R. "412.—CAN. 


17738 1. Effect of avoidance—Sight to 
recover money paid.}-——The right of an 
appet. to have the ster of members 
a@ co. rectified by the removal of his 
name therefrom under an order of the 
equity ct. carrios with it the right to 
recover from the co. moneys paid to it 
by appet. in respect of his contract to 
take shares, & this is so whether the 
basis “of the rescission of the contract 
be fraudulent or cope misrepre- 
sentation. —- Re AUSTRALIA SLATE 
Se acy ¢ Lap. (1930), “a N. 8. W. 
179.—AUS. 





Cases 1782a—1815. HNGLISH AND Emrpme Dicmst SupPLEMEnNt. 


should be entitled to one certificate for all 
the shares registered in his name, or to several 
certificates, each for a part of such shares :— 
Held: although the directors in the exercise 
of their discretion might comply with such a 
demand, the trustees had no right to demand 
certificates for different amounts, & were not 
entitled to an order compelling the directors 
to issue such certificates.—SHARPE v. ‘T'oP- 
HAmMs, LTp.,'[1938] 4 All E. R. 12. | 


1788a. As to compllance with formalities — 


Authorised affixing of seal.}—Sourn LONDON | 


GREYHOUND RACECOURSES, Lrp. v. WAKE, 
No. 1794a, post. 


1786. Add. Annotation :—Refd. South London 
Greyhound Racecourses, Ltd. v. Wake, 
{1931] 1 Ch. 496. 


1794. Add. Annotations :—Apld. Kreditbank Cassel 
G. m. b. H. v. Schenkers, (1927] 1 K. B. 826; 
South London Greyhound Racecourses, Ltd. 
v. Wake, [1931] 1 Oh. 496. Consd. Slingsby 
v. District Bank, Ltd. (1931), 47 T. L. R. 587; 
Algemeene Bankvereeniging v. Langton 
(1935), 40 Com. Cas. 247. 


1794a. Seal affixed by secretary without authority.| 

—The A. co., of which D. was a director & 
G. was the secre ,» being debtors of W. 
who, on Apr. 23, 1928, had issued a writ to 
enforce areas of the debt, procured the 
issue to W. of a certificate No. 528, certifying 
that W. was the registered holder of 2,000 


to 42,651 of ten shillings each fully paid in 
pltf. co., which certificate, early in May, 
1928, was accepted by W. as security for the 

ayment of the debt & on the faith of which 
Wy. abstained from serving the writ upon the 
A. co. until June 18, 1928. D. was also 
managing director & G. was also secretary of 

Itf. co. The certificate bore the seal of 

hat co., & was attested by the signatures of 
D. & G. as such director & secretary respec- 
tively. Pltf. co. having refused to recognise 
W.'s title to the shares brought this action 
against W., in which they claimed a declara- 


tion that W. was not entitled to the shares & - 


rectification of their register of members. 
By art. 105 of the arts. of assocn. of pltf. co. 
it was provided as follows: ‘‘ The seal of the 
co. shall not be affixed, except by the autho- 
rity of a resolution of the board of directors 
& in the presence of at least one director 
& the secretary; & the said one director 
& the secretary shall sign every instrument 
to which the seal shall be so affixed in their 
presence & in favour of any purchaser or 


preferred ordinary shares numbered 40,652 |: 


person bond dealing with the co. such 
signature 8 be conclusive of the fact that 
the seal has been properly affixed.’ The 
following further facts were held to have been 
established at the trial: from entries in the 
register of members it appeared that the 
shares in dispute had in Nov. 1927, been 
issued, with other shares, to the English & 
Foreign Investment Trust, Ltd., & that in 
respect of those shares three shillings per 
share were paid up. There was no entry 
showing when that co. ceased to be a member. 
There were entries in the register indicating 
that the 2,000 shares were transferred to W., 
& that W. was entered on the register as a 
member on Apr. 30, 1928, as having voy ae 
the shares as fully paid & as having had a 
certificate No. 528 issued to him. There 
was no record of any transfer from the 
English & Foreign Investment Trust, Ltd. 
In Apr. 1928, while the register & seal of 
pltf. co. were under their physical control, 
D. & G. made the entries in the register, &, 
as director & secretary respectively of pltf. 
co., affixed the seal of that co. to & signed the 
certificate issued to W., but without any 
authority from pltf. co. & fraudulently in 
the interest of the A. co. :—Held: (1) the 
certificate not having in truth been sealed by 
pltf. co.’s authority, was, in the circum- 
stances aforesaid, a forgery & not binding 
upon the co; (2) W., whose ignorance of 
art. 105 had been proved, was, on that 
account, precluded from relying on that 
article to support the contention that pltf. 
co. was bound in his favour to treat the 
attesting signatures as conclusive evidence of 
the fact that the seal of pltf. co. had been 
properly affixed to the certificate; (3) as 
affixing the seal was not a matter in which 
normally a single director would have power 
to act without the authority of the board of 
directors, W. was not relieved from the 
obligation to inquire whether the formali- 
ties required by the art, had been complied 
with.—SoutrH LONDON GREYHOUND KAcE- 
ooursESs, LTD. v. WAKBR, [1931] 1 Ch. 496: 
100 L. J. Ch. 169; 144 L. T. 607; 74 Sol. Jo. 
820. 


1810. Add. Annotation :—Consd. Oswald Tillotson, 


Ltd. v. I. R. Comrs. (1932), 48 T. L. R. 628. 


1814a. ‘‘Inifial share issue ’’—Meaning.]—Gas 


METER OCo., LTD. v. DIAPHRAGM & GENERAL 
LEATHER Co., Lrp. (1925), 41 T. L. R. 342. 


1815. Before this case add‘ see, now, 1929 Act, 
8. 47.” 





PART IIL. SECT. 18, SUB-SECT. 8.—C. 1812 li, ——_ ——_ ———-,]} TREARURE the common shares of the capital stock 


ti. —— -———.J]—An allottee:— | TROVE Diamonps 
Held: entitled to rely tpon~ the | (1928) App. D. 464.—S, AF 


showing the stock iven 


ve HYMAN, | of Ba co. as fully paid shares :— 
Weld: the transaction was ulira vires 


of plitf. co.— BANKING SERVICE CORPN., 


Mia toe te fully paid up, whether in sp. Withdrawal of shares.|—The right | Lrp.v. TORONTO FinaNog CoRPNn. LTD., 


fact it waa actually paid for or not.— | to withdraw shares 


ORE an escrow agreemen vi 
UPPLIES, LTD., OANADIAN pie vendor fifteen days’ notice in writing, 


the 


eriodically under | {1928} A. CO. 338; 97 L.J. P.G. 653 139 
upon gi L. T. 149 Pp C.--CAN. = 3 


> ° 


wae} 1D b ay se oe cannot be exercised by notice given a 5 Ontario One. 
Yo -cAN, co" | after such date.—BaNnororr v. MON- | act agreed with the co. to buy certain 
: ae TREAL Trust O©o., [1937] 4 D. L. R. | gshanog thereof at their par v. ue & to 
PART III. SECT. 19. . 461; 52 B.C. R. 54.—CAN. pay therefor artly by promissory 
jaca oe Weta tie hone ad .- | PART IIL. SECT. 20, SUB-SECT. 1.-—A. ene tee the net i nactigeoa “ be 
Where directors, in exercising their li. —— Issue for future services to be | manager became bkpt. & the co. 
owers to issue & allot shares, do so | rendered.}—Defts. procured the incor- | claimed his estate for the 
fh order to get contro] of the vo poration of pie co., & made an agree- | amount the notes. The trustee 


power, the ot. will declare the lasue ment with 


1927} 3 D. L 


6 orig: 
allotment invalid.—SiuntrH & TATCHELL | were merely the no 
v. Hanson Trae & Supriy Oo., Lrn. that, as consideration for se 

786; (1937) $ | which they promised to perform 


al directors, who | disallowed the claim & the oo. ap- 
minees of deft. pealed :—Held : 


ces | showed that the contract was, not 
defts. | tlusory, but a bond fide transaction, 


. iL. R. 
.W. R. 529; 21 Sask. L. R. 631.—0AN. | should receive practically the whole of | the terms of payment were within the 


1817. Add. Annotations :—As to (4) Apld. Re 
Wilts & Somerset Farmers, [1928] Ch. 809. 
Generally, Refd. Biddulph & District Agri- 
cultural Soc. v. Agricultural Wholesale Soc. 


(1926), 95 L. J. Ch. 576. 


1821. Add. Annotations :—As to (1) Consd. Agri- 
cultural Wholesale Soc. v. Biddulph & Dis- 
[1925] Ch. 769. 
Australian Investment 
Trust, Ltd. v. Strand & Pitt Street Pro- 
erties, Ltd. (1932), 48 T. L. R. 646. Refd. 
Wilts & Somerset Farmers, [1928] Ch. 


trict Agricultural Soc., 
Generally, Consd. 


809. 


1826. Add. Annotation :—As to (2) Distd. Australian 
Investment. Trust, Ltd. v. Strand & Pitt 
Street Properties, Ltd. (1932), 48 T. L. R. 646. 

1860. Add. Annotation :—Distd. Investment Trust 
Corpn., Ltd. v. Singapore Traction Co., [1935] 


Ch. 615. 


1871. Add. Annotation :—Refd. Tarrant v. Roberts 


(1930), 47 T. L. R. 199. 


19238. Add. Annotation :—Refd. Excess Insce. v. 
Mathews (1925), 31 Com. Cas. 43. 


Vol. IX.—Companies. Cases 1817—2028. 


1928. Add. Annotation :—As to (3) Refd. Faber v. 
I. R. Comrs., 1936) 1 All E. R. 617. 

1929. Add. Annotation :—As to (3) Refd. Oswald 
Tillotson, Ltd. v. I. R. Comrs., [1983] 1 
K. B. 134. 


1984. Add. Annotation :—Refd. Oswald Tillotson, 
Ltd. v. I. R. Comrs., [1933] 1 K. B. 134. 
1985. Add. Annotation :—Consd. Oswald Tillotson, 

Ltd. v. I. R. Comrs. (1982), 48 T. L. R. 628. 
1940. Add. Annotation :—-As to (3) Refd. Angos- 
tura Bitters, Ltd. v. Kerr, [1933] A. C. 550. 


1949. Add. Annotation :—Refd. Maritime Electric 


section :— 





“powers of the co.—Re GIBSON KSTATE, 
ELIOAN LAKE LuUmMBMR Co., Lrp. & 
TRADERS TRUST Co. ‘(Man.), [1929] 4 


D. L. R. 1001; 3 W. W. RR. 224; 11 
C. B. R. 100.—-CAN.. 
1 ili. ——-.}—AUDITORIUM, LTD. v. 


LUMSDEN, [1926] 4 D. L. R. 976; 59 
O. L. R. 496.—CAN. 


liv. ———.}—SIGNaL HILL OILS Co., 
Lrp. o. LONDON OIL SECURITIES, LTD. 
ra [1927] 3 D. L. R. 984; [1927] 

W. W. R. 392.—CAN. 





lv, -]— WASOCHYSYN v. KIL- 
DONAN Ict & Furr Co., [1929] 4 
D.L. R. 555; affd., [1937] 1 W. W. R. 
572; 2D. L. R. 653; 45 Man. L. KR. 


96.—CAN. 


1 vi. .l—Uniless a co. bas been 
expressly authorised by statute to 
issue shares at a discount, it is ultra 
vires for it to issue shares as fully paid 
up in consideration of property or 
services where no attention is given to 
the question of the relationship of the 
value of the considcration to the par 
value of the shares.—SPOONER vv. 
SPOONER OILS, LTD., [1936] 1 W. W. R. 
561; 2D. L. R. 634.—CAN. 


sh. Under Companies Act, 1929, 
8. 47—FPetition to couri—Remit to re- 
porter.j—Where a petition is presented 
to the ct. under Cos. Act, 1929, s. 47, 
for authority to issue shares at a 
discount, the ct. will not dispense with 
& remit to a reporter.—Re WpINBURGH 
& DuNDEE INVESTMENT Co., [1930) 
8. C. 681.—~SCOT. 


PART III. SECT. 20, SUB-SECT. 1.—B. 


aj. Jssue of shares as bonus. }—Held ? 
& co. agreeing to issue twenty-one 
preferred shares & seven comman 
shares both fully paid, on receipt of 
only the par value of the twenty-one 
preferred shares, was making an agree- 
ment to issue shares at a discount, 
which was ultra vires & could not be 
enforced.— AUDITORIUM, LTD. v. LUMs- 
DEN, [1926] 4 D. L. R. 976; 590. L. R. 





sl. Crediting applicants with com- 
mission. }—The crediting of appcts. for 
shares with ‘‘ commiseion ”’ at 25 per 
cent. of the par value may amount to 
sale of shares at a discount & be wltra 
vires the co.—RHe BROOKS STEKAM 
Pan Ltp., [1934] 2 D. L. R. 648.— 


PART IIL. say st PUP aeur 2.— 


sn, —— Credif for accommodation 
bille met by shareholder. }—An ment 
was entered into by a oo. with one of 


{ta shareholders to credit moneys which 
he might be called upon to pay in 
respect of accommodation bills entered 
into by him for the co.’s assistance, 
or which might fall due to him for 
services rendered to the co. against 
his liability for shares. Although a 
sufficient sum bad accumulated under 
these heads to extinguish the share- 
holder’s Hability on his shares, the co. 
went into liquidation before an actual 
credit had been passed for the amount: 
—Fleld;: the transaction did not 
amount fo payment by the shareholder 
of ths amount due by him on his shares 
withiu Cos. Act, 1908, & tho actual 
set-off net ‘waving been carried into 
effect: prior Lo the LL ke the ahare- 
holder was jpxrecladed by sect. 68 of 
the Act from having his name removed 
from the list of contributories.— 
HARDING & Co. v. HAMILTON, [1929] 
N. Z. L. R. 338.—N.Z. 


PART IIIf. SECT. 20, SUB-SECT. 2.— 
C. (b) ii. 


18561. Issue to director—For services 
rendered—On resolution of shareholders 
— Application of surplus asseta.}— 
Whero there was a surplus available 
for distribution by way of dividend 
among shareholders, & it was open to 
the shareholders if unanimous to deal 
with it as they might think fit :— 
Held: no creditor could object, & 
every sharehulder wonld necessarily 
be estopped by his own conduct.— 
Re DORENWENDS, LTp., (1924) 38 
D. L. R. 118; 55 O. L. R. 413.—CAN. 


PART III. SECT. ge SUB-SECT. 3.— 
2 a e 

m i. ——,J)—Any bondi fide 
transaction between a co. & a share- 
holder which, if the co. brought an 
action against him for calls, would 
support a plea of payment, is a ‘* pay- 
ment in cash.”’—~MoTOR FUELS CoRPN. 
ETC. (IN LIQUIDATION) wv. LINDER 


PART III. oa 2a) SUB-SECT. 3.— 





1886 ii, ——— —-—-.+—By an agree- 
ment in wri applt. & another 
agreed to sell the co. agreed to 
pore certain land at the price of 

2,610, which price was to be paid & 
satisfied partly by certain cash instal- 
ments & p by the issue of fully 

aid sharesintheoco. Possession of the 

and was to Mga bia ob beyment of 210 
& the issue four bundred sharer; 
transfer was to be made after payment 

f all instalmen 


rr) aoe th ta, we last of pale i 
under the agreement wae not pa 
until Aug. 1928. Possession of the 


19 


Co. v. General Dairies, Ltd., [1937] A. C. 610, 

1958. Add. Annotation :—As to (1) Consd. Mari- 
time Electric Co. v. General Dairies, Ltd., 
[1937] A. C. 610. 


2026. After this case add the following new sub- 


SuB-sECcT. 8a.—UNDER COMPANIES (CONSOLIDA- 
TION) Act, 1908, 8. 88. 


See case infra. 


w 


eats cate cies 


land was given & the shares were 
issued, but no contract was filed at or 
before the issue of the shares :—Held > 
under the agreement the shares were 
not pald or to be paid in cash.—Re 
GOODMAN BROTHERS AUTO & SERVIOR 
Co., LY™., Er Dp. ROBE, {1927] 8. A. 


8, HR. 671.—AUS. 

st. Adoption of contract with promoter 
—Money Ded. in his hands by in- 
tending slureholders.J}—-Where @ co. on 
completion of conveyances to {t by the 
vendor gave credit to him for moneys 
placed In his hands as promoter on the 

rms of the co.’s prospectus by Intend- 
ae sharcholders & specifically appro- 
priated by them in payment pro tanto 
for their shares, registered the shares 
in their names, & at the same time 
obtained credit in vespect of the pay- 
ment from the vendor on account of 
the purchase-money :—-Zeld: this was 
& payment in cash to the co. in respect 
of those shares within New South 
Wales Cos. Act, 1874, 8. 57, which is 
substantially identical with Imperial 
Cos. Act, 1867, 8. 245.—NortTH SYDNEY 
INVESTMENT & TRAMWAY CO. ¥. 
Hieains, {1899] A. C. 263: 68 L. J. 
P.0. 42; 80 L. T. 303; 47 W. RR. 481; 
A T. L. R. 232; 6 Mans. 321, P. C.— 


sl). Filing of contract—Time for 
filing—Hatension of time.}—Where the 
failure to comply with 1908 Act,s. 88, 
was due to inadvertence & when the 
irregularity was discovered the con- 
tract was reduced to writing but 
more than three years after the proper 
date for filing, & the co. presented a 
petition for extension of time :—/Held: 
merely to grant relief from the pre- 
scribed penalty would be an insufficient 
remedy, & the time for filing was 
extended.—Re ANDERSON & MUNRO, 
Lrp., {1924) 8S. C. 222.—SCOT. 


PART II. = tah SUB-SECT. 3.— 
° 6 e 

1925 1. Suffictency of—Whether court 

will inquire tnto.}—Held: the agree- 

ment not having been set aside, the 

adequacy of the consideration could 

not be inquired into in a winding-up 


ceeding.—HRe DOMINION COMBING 
MILLA, 11930} 3 D. L. R. 98; 65 
O. L. R. 65; 11 C. B. R. 189; revag., 


110. B. RB. 84; affo.,10C. B. R. 462.— 
CAN. 


PART III. SECT. 21, SUB-BEOT. 2. 

2053 1. Must state amount of call-—-& 
time & place of pounent:], -FIONaEs 
ALKALI ORKS, , 0 AMIBUDDIN 
SHALEBHOY TYEBJ1 (1925), I. L. BR. 
50 Bom. 461.—IND. 


Cases 2060 —2183a. 


2060. Add. Annotation :—Refd. Kreditbank Cassel 
G.m. b. H. v. Schenkers, [1926] 2 K. B. 450. 


2070. Add. Annotation :—Overd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

2070a. .}—Where the owner of shares in a 
co. sells them there arises out of the contract 
of sale an implied promise by the purchaser 
to indemnify his vendor against all calls that 
may be made upon him in respect of the 





shares at any future date, whether made | 


while the purchaser remains entitled to the 
shares or after he has parted with them to a 
sub-purchaser; & it makes no difference in 
that respect that the transfer which the 
vendor delivers to the purchaser in completion 
of his contract is executed in 
SPENCER v. ASHWORTH PARTINGTON & Oo., 
ee 1K. B. 689; 941. J. K. B. 447; 182 
L. T. 753, O. A. 


2072. Add. Annotation :—Refd. Spencer v. Ash- 
wortb Partington, [1925] 1 K. B. 589. 


2087a. Sale by transferee to sub-purchaser.}|— 
SPENCER v. ASHWORTH PARTINGTON & 
No. 2070a, anie. 

2100. Add. Annotation:—As to (1) Consd. Re 
Darwen & Pearce, Associated coe Mills xy. 
Barnes (1926), 95 L. J. Ch. 487 


2136a. Issue of deferred payment cevtinianien. = 
The specialty debt resulting from a call on 
. Shares of a co. can only be discharged by 
accord & satisfaction when the co. has 
received money or money’s worth. For this 
purpose the consideration given by way of 
payment must be something which is 
regarded by the parties to the transaction as 
fairly representing the sum to be discharged. 
The consideration must not be a clear blind 

or clearly colourable or illusory. 

When, therefore, R. M. Co. purported to 
satisfy a call on shares of W. Co. held by 
R. M. Co. by the issue of deferred creditors’ 
certificates equal in nominal amount to the 
sum due, under a scheme of arrangement 
agreed to by W. Co., & the evidence estab- 
lished that to the knowledge of all the parties 
the certificates were always worth less than 
their nominal value & that the certificates 
were not accepted as in any sense a payment 
of the sum due for calls but as the best that 
could be saved out of the wreck of R. M. Co., 
R. M. Co. were not entitled to a dividend in 
the winding up of W. Co. in respect of a con- 
tract debt found to be due to them until the 
amount of the calls was paid in full.—Re 
WmTe Star Ling, Lrp., [1938] Ch. 458 ; 


eo 


PART ILI. SECT. 21, SUB-SECT. 3. 

1} i. ———.J}--EvRorPEAN & NOR 
ea aoa Ry. Co. . DUNN ste? ), 
16 N. &. R. (3 Pug.) 8320.—CA 


PART Ill. aed re SUB-SECT. 4— 


.}—The pana ee of 
shares in a oo. remains liable to the 


up.jJ—A co. 
May recover un 
allotment mone 
holder, whose s 
poate for non- 
AUSTRALIAN 





co. for calls due & o at the date Aasone 

of transf ” novwithstanain that the | N.S. W. 485; 49 N.S. W. W 

co. duly such nsfer & | —AUS. 

racoversd ju ay & issued execution 

in respeot dhe Peer aes the trans- PART IIl. SECT. 22, SUB-SECT. 2. 


fOreG -—-MOTO Cash gt ak ae Lp. 
O’MARA bse), $6 8 Ss. 8. W. 
243 : 53. N. A ist —AUS. 


PART III. SECT. hal alain 5.— 


21741. Lien 





PART III. SECT. 21, SUB-SECT. 7. 
ei. —— Liability o 
alloted money in volu 
in voluntary liquidation 
aid application & 


NCE Oo., LTD. Gost), ae we 


extended 
shares—VPalid.j}—Where a 
co. was contracted at a time when its 
articles imposed a lien on its shares, 
* not fully paid up,’ 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


[1938] 1 AN E. R. 607; 107 L. J. Ch. 225; 
168 L. T. 315; 54 T. L. R. 473; 82 Sol. Jo. 
218, C. A. 


2167. Add. Annotation :—Refd. Re Turner, Ten- 
nant v. Turner, [1988] Ch. 593. 


2168. Add. Annotation :—As to (8) Refd. Re 
Bolton, Ex p. North British Artificial Silk, 
Ltd., [19380] 2 Ch. 48. 


2171. Add. Annotation :—Refd. Re Turner, 
nant v. Turner, [1938] Ch. 593. 


2174. Add. Annotations :—Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. BR. 83; 
Batu Pahat Bank, Ltd. v. Tan Keng Tin, 
aa eplEneS of Property, (1933] A. C. 


Ten- 


2179. Add. ee ee -—As to (1) Refd. Bank of 
N. T. Butterfield v. Golinsky, [1926] A. 0. 733; 
I. R. Comrs. v. Crossman, I. R. Comrs. v. 
Mann, [1937] A. C. 26. 


2183a. ——— Lien in respect of debt of ‘riistee=t 
Right of trustees to sell shares.|—Pltfs. 
were the trustees of the marriage settlement 
of one of them, who was also a beneficiary 
under the settlement. They claimed damages 
from defts. for breach of an agreement, 
whereby defts. undertook to purchase shares 
in a certain company. The pitf., who was 
a beneficiary under the settlement, was, in 
his individual capacity, indebted to the co. 
& the co. had, under its articles, a lien upon 
shares in respect of the debts of a member. 
In a previous action it had been held that 
whatever equitable interest the co. had in 
these shares under its lien was postponed to 
the interests of the beneficiaries under the 
settlement, other than the debtor-trustee & 
persons claiming under him. Defts. now 
contended that, as the co. would lose its 
lien, which was admittedly good against the 
debtor-trustee & persons claiming under him, 
if the trustees were to sell, the trustees were 
not in a position to sell the shares free from 
encumbrances, & therefore the defts. were not 
bound to carry out their agreement to pur- 
chase :—Held: the right of the trustees to sell 
the shares in execution of their trust was not 
affected by the co.’s lien against the debtor- 
trustee’s personal interest, & the trustees 
could give an unencumbered title to a pur- 
chaser of the shares, although the co. would 
lose its lien thereby. Defts. were, therefore, 
bound to carry out their agreement to pur- 
chase.—MATHIESON v. Gronow (1929), 141 
L. T. 553; 45 T. L. R. 604. 


sect. 111 of Cos. Ordinance, to create 


icati ¢: | an effective lien with resp ect. to euch 
aprl aan ae debt on shares of the debtor fully paid 
up when the debt was contrac 


Batu PaHsT Bank, LTD. v. TAN KENG 
TIN, pee C. 691, P. C.—STRAITS 
SETTLEMENTS. 


* 


om ce band share- 
e been duly 


eye of calls.— 
ROUP 


PART Ill, SECT. 23, SUB-SECT. 1. 


sg. Personal representative.) —- The 
effect of sects. 51 & 56 of Cos. Act, 
1932 (Man.), is that the personal re 
presentative of a deceased shareholder 
can sell & transfer the latter’s shares 
direct to a .purchaser without first 
becoming by transmission a shareholder 
in the co., & without maha the de- 
clarion "refe to coe sect. 54.— 
DEA ». CENTRAL MANITOBA MINES, 
LTD., T1984) 1 W. W. R. 45. 3 GAN. 


GENERAL 


e debt toe 


*& the debt existed 


‘. - ce: eal when the : euoles were ob faly pal b 

c Piet) striking ou 8 WO vs pees 

SECURITIES v. DUNCAN, (1989; N. N. up ’-:—Held: that ge i. —— Agreement binding—Com- 
L. R. 65.—N.Z, | operated, apart from sub-sect. (3) of | pany eniitled to refuse to” repieler 


20 


a.—— ——.J—PICKERING v. APPLEBY 
(1720), 1 Com. 354; 92 E. R. 1108. 


Annotation :—~Reld. Watson v. Spratley (1854), 10 Exch. 222. 


2211a. Spanish & Portuguese bonds.]— 
Qu.: whether Spanish & Portuguese Bonds 
are ‘‘ goods, wares, & merchandizes,’’ within 
Stat. Frauds, s. 17.—Paw.Lp v. GUNN (1838), 
as reported in 1 Arn. 200; 6 Scott, 288; 7 
L. J. C. P. 206. 


2217. Add. Annotation :—Consd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 


2224a. ——— Dividend before exercise of option to 
purchase—Payment postponed.]—By a con- 
tract made in Apr. 1922, it was agreed between 
the persons interested therein that a business 
forming part of a testator’s estate should be 
converted into a private co. with a capital 
of £30,000, divided into £20,000 debentures 
bearing interest at 7 per cent. & 10,000 
ordinary shares of £1 each, fully paid, which 
were to be allotted to the trustees of the will. 
One of the trustees, F., was appointed 
manager of the co., & was given the option, 
so long as he continued to be both trustee 
& manager, of purchasing the whole of the 
debentures & shares at par value. In 
June, 1928, the co. declared a dividend of 
574 per cent. on the ordinary shares for the 
~ year ending Mar. 31, 1928, to be paid in three 
equal instalments on July 1 & Nov. 1, 1928, 
& Feb. 1, 1929, & the first instalment was 
paid on July 1, 1928. On July 30, 1928, F. 


2210 








exercised his option to purchase the whole. 


of the shares & iebentures for £30,000. At 
that date there was four months’ interest 
due upon the debentures. The purchase 
was completed on Nov. 5, 1928. On w sum- 
mons being taken out to determine the rights 
of the parties in the unpaid instalments of 
the dividend, & the debenture interest, az 
between vendors & purchaser :—Held : (1) the 
four months’ accrued interest on the 
debentures passed to the purchaser; (2) the 
declaration of the dividend on the shares 
having created a debt to the trustees as the 
then registered shareholders, the  post- 
ponement of the payment did not operate 
to deprive them of their rights, & therefore 
the remaining instalments belonged to them 
& not to the purchaser.—Re KIDNo5R, 
KIDNER v. KIDNER, [1929] 2 Ch. 121; 98 
L. J. Ch. 247; 141 L. T. 195. 


2250a. 


Vol. [X.—Companies. Cases 2210a.—2250a. 
2228. Add. ‘Annotation :—Retd. Spencer v. Ash- 


worth Partington (1925), 94 L. J. K. B. 447. 


22288. Condition for ascertainment of solvency 


of company—Duty of accountant.|—Upon a 
proposed sale of 50,000 shares in a limited 
co., it was agreed that the sale should be 
subject to an accountant appointed by the 
purchasers being “‘ satisfied that the financial 
position ’’ of the véndor co. was “‘ solvent ’’: 
—Held: the agreement meant that the 
accountant had to be satisfied as to the 
solvency of the co., & his evidence as to what 
he understood to be the meaning of ‘“ sol- 
vent was irrelevant. It was not for the 
ct. to determine the meaning of “‘ solvent.’’— 
DIAMANTIDI v. GROSVENOR SECURITIES, LTD., 
& GUILDHALL Trust, Lrp., [1937] 1 Al BE. R. 
703; 81 Sol. Jo. 236, C. A. 


2287. Add. Annotation :—Dbtd. Lever Bros., Ltd. 


v. Bell (1980), 47 T. L. R. 47. 


2244a. Securities deposited for sale & re-invest- 


ment—Misrepresentation—Right to return of 
securities.|—Re BrRoaD StrRBET Press, LTD. 
(1933), 77 Sol. Jo. 448. 

Valid tender of stock.]—A. contracts 
with B. for the sale of £200 South-Sea stock, 
for £1,360 to be paid on or before the day 
of shutting the transfer books, in order to 
make the Christmas dividend. The money 
not being paid, A. brought his action upon 
the covenant, & in his declaration alleged, 
that he attended at the South-Sea house, for 
the space of an hour before the shutting of 
the books, & was roady to transfer the stock 
to deft., but that he was not ready to receive 
it. On a demurrer, judgment was given for 
deft., pltf. not having made a sufficient 
tender of the stock. In an action upon a 
contract for the sale of stock, it is necessary 
for pltf. to show, that he had made a legal 
tender of the stock before he can claim the 
money; for his attending at the office upon 
the day, & being ready to transfer, is not 
sufficient. He ought to set out in his declara- 
tion, the manner of transferring stock, & 
the time & place when & where it is usually 
transferred ; these being matters which the 
ct. cannot judicially take notice of.—STaPLe- 
TON v. SHELBURNE (1725), 1 Bro. Parl. Cas. 
215; 1 HB. R. 523; sub nom. WIVELL v. 
STAPLETON, 8 Mod. Rep. 68, H. L. 





Amnon :—Consd. Russen v. Coloby (1736), Ridg. temp. 


~~ 





transfer.}—-ONTARIO JOCKEY CLUB, | lake up shares.)—Re COMPANIES Ac, | PART IIL sah rar pembaaisiaa 2.— 
e (6 . 








LTp. v. McBripr, [1927] A. C. 916; | Re BRITISH PrrROLEUMS, LTD. (B.C.), 
gts T. 751, oye ne [1925] 1 W. W. R. 236.—CAN. an 1. = api GatoE v B ARTR aM 
ang msaction. : pudiation—Lache (1912), WwW. R. ; 30. W.N. 
MOROZ »., KILDONAN ICE & FUEL Co. purchaser’ oO Nneurir @ | 1812:'3 D. L. R. 868.—CAN. 
wines ; ; ee (Alta.) (1922), 63 D. L. RB, m if. Contract between employer 
PART UI. SECT. 23, SUB-SECT, 2.—A. ; . i dé: employee.}—In an action claiming 





pi. 
furnish statement of eat ae ** lia- 
bilities "’— Meaning of * liabilities.’’}— 


Waiver.}—DoOLuL 


To comply with provision to | PART III. SECT. 28, SUB-SECT. 2.— | @0ccific performance of a contract 
C. (d) 1. 


for the pir gee shares, in uel eae 
the contract es were employer 
HowakD | & employee Fred )- employee 


: st. ; (1 


BUTLER 
976; 61 0. L. R. 305.—CAN 


PART Ill. SECT. .° SUB-SECT. 2.— | PART IIL set ey a SUB-SECT. 2.— 
e es 6 e 


of the principal shareholder to repur- 
hase on termination of the employ- 


c 
ment; & (2) employee may also prove 


oO 
sp. Sale of Goods Act, Rk. S. N. B., 2251 t. Nature of remedy.})—Action by | an agreement by the principal share- 
1927, 8. 4 ( ener applicable to pur- | seller for purchase price is not an action | holder to pay dividends at a minimum 


of shares throug. 


stockbroker.J)— | for specific ormance, but & common 


rate, upon the shares.--MACDONALD ¥. 


retire ‘a : DENSTON a Rika me) ctf pee enforce a ee roast a Souuis, (1925) 2 D. L. R. eine 
~L. 1; affo., : -_[(— AVIBH vv. eee ne, vendor to 
219.—CAN. pee D. L. BR. 609,.—CAN. eae ty 


° I hepa h t 
nts ofa be mine i eee ord as Co., ADAMS 0. L 
ov. MoVerian, [1931} 1 | Gas Co. (N. S.), [1930] 2D. L. R. 
N 


PART III. SECT. 23, SUB-SECT. 2.— ——Covena 
, C. (a). »}-- REED 
ci. —— On failure of tranaferee to ' W. W. R. 257. 
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m iii. 
third party without notice of prior agree- 
ment.+— DUFF v. RUDOLPH & LUNEN- 
BURG G Lad cl Ae 
revag., {1929] 4 D. L. R.813.—CAN. | 


Cases 2268—2844a. Eworise AND Empme Digest SuPPLEMENT. 


2268. Add. Annotation :—Retd. Lever Bros., Ltd. 
v. Bell, [1931] 1 K. B. 557. 

2260a. ——— —-——.]—Upon the breach of a con- 
tract for the sale of shares, the proper measure 
of damages is, the difference between the 
contract price & the market price at the time 
of the breach.—POWELL v. JEssOPP (1856), 
18 C. B. 336; 188 B. R. 1400. 

2269b. ——.]—Under a contract for the sale 
of shares in a co. the measure of damages 
upon a breach by the buyer is the difference 
between the contract price & the market price 
at the date of the breach, with an obligation 
on the pare art of the seller to mitigate the 
damages by getting the best price he can upon 
that date. If the seller retains the shares 
after the breach, he cannot recover from the 
buyer any further loss if the market falls, 
nor is he liable to have the damages reduced 
if the market rises.—JAMAL v. MOOLLA 
DAawoop aoe Ay Co., [1916] 1 A. ©. 176; 
85 L. J. P. O 114. T.1; 32T. L. RB. 
79; 60 Sol. Se “bo, P;@; 


dendbnlons: :-—Refd. Hill v. Showell aere i = J. K. B. 
1108; Lebeaupin v. Crispin, {1920} 2 K. B 


22748. 
projected railway, under a contract to be com- 
pleted at a future day, may recover, as 
damages for the non-deli ivery the difference 
between the beer agreed on & the market 

rice of the day on which the sale should 

’ ave been completed ; but he is not entitled 
to damages in respect oc’ a further advance 

of price taking place afterwards at the time 

of the actual issuing of the scrip.—TEMPEST 
ont (1846), 3 O. B.. 249; 136 B. R. 

‘2280. Add. Annotation :—Refd. Fleetwood-Hes- 
keth v. I. R. Comrs., [1936] 1 K. B. 851. 

22838a. Appointment of new trustee.|—Re Hopson, 
HovuGutTon & Co., No. 2585a, post. 

2299a. —-—.]—An allottee of shares in a com- 
pletely registered joint stock co. but who has 
not executed the deed of settlement of the 
co. cannot under 7° & 8 Vict. c. 110, s. 26, 
enter into a contract for the sale of his shares. 
W. was the allottee of shares in a completely 
registered joint stock co., but had not 
executed the deed of settlement ; his brother 
T., acting under er authority of & power of 
attorney, desired Messrs. N., stockbrokers, 
to sell these Asai & eney entered into 


aie remap ee qanue ee ett ap mie ne 











2299b. 


J—The vendee of es in af 


contracts with purchasers accordingly ; 
before the transfers were registered W. 
became bkpt. & the brokers were obliged 
at their own cost to complete the contracts 
with the purchasers :—Held: dismissing a 
po by the brokers claiming to have the 

kpt.’s shares transferred to them, under the 
terms of 7 & 8 Vict. c. 110, a. 26, the contracts 
were null & void, & that the assignees of the 
bkpt. were entitled to the shares as part of 
his estate & effects.—Re EpMoNnD, Fe Zs 
NEILSON (1858), 8 De G. M. & G. 556; 28 
L. J. Bey. 12; 22 L. T. O. S. 190; 18 Jur. 
207; 2 W. R. 121; 43 EB. R. 218, L. OC. & 
L. J.3 poe proceedings (1850), 15 L. T. 
O. 8. 435. 


-|[—Where a transfer of shares is not 
returned to the registrar’s office the transferor 
will be liable to the creditor of the company, 
but not liable to contribute as between him- 
self and the other shareholders.—Re BRITISH 
PROVIDENT Lire & FIRE ASSURANCE CoO., 
ORPEN’S CASE age 2 ee ark 225 ; 
9 Jur. N. S. 615; RITISH 
PROVIDENT LIFE & fs Regenince SoocierTy, 
Re ORPEN, 32 L. J. Oh. 633; 8 L. T. 596; 
a W. R. 7413; on appeal, 33 L. J. Ch. 67, 





notation :—Consd. Re General Provident Assce., Grose’ a 
Case (1869), 38 L. J. Ch. 


2882. Add. ea. nen Greenwood  v- 


Martins Bank, Ltd. (1931), 47 T. L. R. 607. 


23382a. —— ———.|—-InviING v. SontTH BAstTEeRN 


Ry. Oo. (1857), 29 L. T. O. S. 64. 


2343a. ——.]—-SPENCER v. ASHWORTH PARTING- 


TON & Oo., No. 2070a, ante. 


2344. Add. Annotation :—Consd. Spencer v. Ash- 


worth Partington, (1925) 1 K. B. 589. 


2844a. —-— Transfer of whole interest in company— 


Indemnity against ‘‘ outstanding liabilities °’ 
—-Whether unpaid income tax included.}— 
On the purchase by pltfs. in Aug. 1928, of 
the shares & interests of defts. in a co., defta. 
undertook to indemnify pltfs. against all 
outstanding liabilities of co. uP to the date 
of the co mpletion of the purchase :—Held : 
the words ‘‘ outstanding liabilities ’’ included 
the payment of the income tax & aes aot 
tax which ultimately became payable by the 
co. in respect of the period from Apr. 5, 1928, 
to the date of the completion of the purchase 
in ae 1928.—UNITED KINGDOM ADVER- 


Ne tg eM Re CO eR, gal tle NE te LTR Se ene cry ae Tm erm a ee ote te 





tier rene Ni urchaser.) JARDINE (B. C.), [192914 D. L. R. 617; | understanding as to — of company— 
FRANKLIN 0. Reuse DON ny ry (1917), | 3 W. W. @ -—OAN. ans bound.] —- Re HOBRECKER’S 
568, C.R.613; 39D. L. —OAN. 85.-—GAN Transferee ] 


8266 i. Loss of right to relief—Laches 


contract, but yet, by reason of laches, 


PART III, SEOT. 28, SUB-SECT. 2.— 
C. (e) dil. 


pata)—A pure rom forfeiture of money 2269 i. Measure o 
urchaser who has never in | repr : ties of 
fact abandoned or receded from his fis ig dant dp ae i lhabilities of com- 

19238 


Hass 
4D. L. BR. 186 


ESTATE, epee. 1D. L. R. 655; 58 
N. 8. R. 378.-——CAN. 


Mis- eg. Right to transferee to reject 
return transfer.}—A provision oe the 
rac » agreement gave the transferee of the 


erwise uses ling shares an option or right, on the 
tes band 7A ey roves i - R. 105.—CAN. happening of two conditions, to reject 
hfe 4h inselt Set Honk te or return the transfer & to demand 
epgolao Hormane ts, tg ue ee Pit PART III. SECT. 28, SUB-SECT. 8.— | back the money pald hy him, the con- 
vae 79 D. (b). ditions being the failure of the trans- 


ecific per- best tt SPS eae 


mae. primd facte acte ontitiod to relief 
from forfeiture of the money paid 


.}-ABDUL VaHaD, | feror to spoepiees the option given her to 
ALLI ATIBHAI, ETC. | repurchase the shares & the discovery 


Hafan 
some facta are shown. whioh (1995). LL. R. 50 Bom. 229.—IND, that her title to the shares was de- 


unless 
would render this relief inequitable. 2381 fii, —— ——. 


The jurisdiction to grant this relief is | BRAZILIAN Tract 


fective :—Held: said provision gave 
Nn Li a Bethy ag ace deft. the transferor, no rights, but 


not Umited to oases where the overdue Cont 32 (1087) 3 z D. L. R. 875; 60 | merely im additional ob ons 


payment deen tendered: & sr 
rellef will wat neoessari] 


gran Pe : —— Cance 
the return of the whole amount of the | Hon of restrictive endorsement by trana- 
YaL BANK OF sk. Shares transferred by eee 


purchase money: the seller is entitled | feree.} ~Ma 


THERES ©. Roy 
= reve wuah damages deducted as he ook tthe 20° Oo. lL. 
QO. W. — CAN. 


he oan be 80 
the | oom tea that is enoush ri ee oo 23, SUB-SECT. 4. 604; 2 D. L. 
justify remedy.—MOSDELL v. 2344 i. Inter se—Tranafer subject to | (Can.) 293.—CAN 


on her.—MoRas v. Law, [1936] 2 
Na- W. W. B. 60.—CAN. | 


R. 141; 4 | —Company struck off—Rei 
Duty to subsequent instalment. }]-— 
BRATON © ©. PER, [1938] 1 W. W. R. 
DL. R. 191; 7 FL. J. 


TISING Co., Lrp. v. WHITING (1931), 47 
T. L. R. 420, C. A. 


_2344b. As between transferee & other share- 
holders.|—-The holders of shares, bought in 
open market, although they may have been 
fraudulently issued by the directors, cannot 
on that ground claim relief against the other 
shareholders, whatever may be their rights 
& remedies against the directors.—Re 
Mexican & SourH AMERICAN Oo., GRISB- 
woop & SmITH’s Casp, Dr Pass’s OaSE (1859), 
4DeG. & J. 544; 28 L. J. Ch. 769; 33 L. T. 
O. S. 322; 5 Jur. N.S. 1191; 7 W. R. 681; 
45 B. R. 211, L. JS. 


Annotations :—Oonsd. Re Atheneunt Life Assce. Soc., 
Chinnock'’s Case (1860), John. 714: 


Phoenix Life 

oe ae verve aay bent One 340 barte pe: 
rs Finance Corpn. : s Roya 
British Bank, Mixer’s Case (1859), 4 De G. & 5. 5 i 


Re Mexican & South American Co., Costello’s Case (1860), 
2 De @. F. & J. 302; Ksgair Mwyn Mining Co., 
Alexander’s Caso (1861), 8 L. T. 883% Re Consols Inace. 
Assocn., Benham’s Case (1865), 11 Jur. N. S. 381: Re 
National & Provincial Marine Insce., Hz p. Parker (1867), 
20h. App. 685; Re Smith, Knight, Weaton’s Cavo (1868), 
L. R. 6 Eq. 238; Spackman v. Evans (1868), 19 L. T. 
161: Re Asiatic Ban Co., Ex p. Collum (1869), 21 
L. T. 350; Re Bank of dustan, Shinn & Japan, Ex p. 
Kintrea (1869), 5 Ch. App. 95: Re Consols Insce. Assoon., 
Glanville’s Case (18/0), L. R Hq. 479; 


- 10 Hq Re Smith, 
Battie’s Case (1870), 39 L. 


Knight, J. Ch. 391; Re 
EKuropean Bank, Masters’ Oase (1871), 7 Ch. App. 292 ; 
ning Co., | 


Great Wheal Busy ie ngs Case (1871), 40 
L. J. Ch. 361; . vt. Lambourn Valley Ry. (1888), 22 
Q. B. D. 463; Re Discoverers Finance Corpn., Lindlar’s 
Case, [1910] 1 Ch. 312. 


2847. Add. Annotation :— Refd. Delavenne  v. 
| Broadhurst, [1931] 1 Ch. 234. 
2356. Add. Avrnotation:—Folld. Conybear  v. 


British Briquettes, Ltd., [1937] 4 ANE. R. 191. 
2356a. -~—-—,}—CONYBEAR v. BRITISH 
BrRIQUETrES, Lrp., No. 25090a, posi. 


2389. For the paragraph in the original vclume 
substitute the following paragraph :— 


——-— Board equally divided.]— Under an art. 
equivalent to Table A, art. 22, the extrix. of 
a deceased member of a co. had the right to 
be registered as a member, subject to the 
directors’ absolute discretionary right to 
decline such registration. At a board meet- 
ing of the two directors to consider the 
extrix.’s application for registration, one 
director proposed & the other opposed 
registration. The board being equally 
divided, & there being no casting vote, the 
proposal was not carried, & the secretary 
was instructed to write to the extrix.’s solrs. 
accordingly & to return all the documents, 
namely, a transfer by the extrix. to herself 
certificates & registration fee:—Held: the 
board’s right of mie eet Sha dae aaery required 
to be actively exercised by a vote of the board 
ad hoc, & the mere failure to pass the proposed 
resolution for registration was not a formal 
active exercise of the right to decline; the 
extrix.’s absolute right to registration there- 
fore remained intact, & the register must 
be rectified accordingly. — Re HACKNEY 
PavILIoN, Lrp., [1924] 1 Ch. 276; 903 
L. J. Oh. 193; 130 L. T. 658. 


2390a. Presumption of bona fides. |—By one of the 


articles of assocn. of deft. co. it was provided 
that: ‘‘ The directors may decline to register 











PART Ili. SECT. 23, SUB-SECT. 5.— 
B. (a). 


Cos. Act, that ‘“‘ the shares of the co. 
shaJ] not be transferred without the 


Vol. 1%.—Oompanies. Cases 2344a-—241 9a. 


any transfer of shares made by a member 
who is indebted to the co., or in case the 
transferee shall be a person of whom the 
directors do not approve or shall be con- 
sidered by them to be objectionable or the 
transfer shall be considered as having been 
made for purposes not conducive to the 
interest of the co. & the directors shall not be 
bound to specify the grounds upon which the 
registration of any transfer is declined under 
this article.’ A shareholder sought to 
transfer a number of his shares, but the 
directors declined to register the transfer. 
By another article the holder of 1 share and 
1 vote, the holder of 5 shares had 2 votes & 
there was an additional vote for every 
additional 10 shares, with the result that by 
splitting a holding of shares, the voting power 
could be increased. It was alleged that the 
directors had systematically rejected transfers 
in order to prevent an increase in the voting 
power of the shareholders. In an action to 
enforce registration of the transfer it was 
sought to adduce evidence that the directors 
had refused registration in accordance with 
that systematic practice :—Held: (1) evi- 
dence as to the rejection of transfers on 
previous occasions was inadmissible, as it 
could not be material to the issue in the 
present case; (2) in the absence of evidence 
to the contrary the directors must be taken 
to have acted reasonably & bond fide, & as 
they were not bound to disclose their reasons, 
there was no ground for interfering with their 
exercise of their discretion.--BERRY & 
STEWART v. TOTTENHAM Hotspur FOOTRALL 
& ATHLETIC Oo., Lirp., [1936] 3 All BE. R. 554 ; 
53 'T. L. R. 100; 80 Sol. Jo. 954. 


2408. Add. Annotation :—-Refd. Berry v. Totten- 
ham Hotspur Football & Athletic Co., [1936] 
3 All E. R. 554. 


2409. After this case add :-—- 
——.]—Compare DISCOVERY, 
L705b, post. 


2412. Add. Annotation :—As to (1) Refd. Re 
re a King v. King, [1931] 2 


2419. Add. Annotations :—Apld. Kleinwort, Sons 
& Oo. v. Associated Automatic Machine 
Corpn., Ltd. (1934), 151 L. T. 1, H. L. Distd. 
Peterborough Trust, Ltd. v. Stee] Industries 
of Great Britain, Ltd. (1934), 78 Sol. Jo. 861. 
Refd. De Tchihatchef v.° Salerni Coupling, 
Ltd., [1932] 1 Ch. 330. 


2419a. —-~ —-—.]—-Where in fact the secretary 
of a co. is permitted to certify transfers, his 
authority in that behalf only extends to 
acknowledging the receipt of certificates 
which are in fact lodged, &, if he certifles a 
transfer when no certificate has in fact beén 
lodged, his statement in that behalf is not in 
law the statement of the co.—KLEINWORT, 
Sons & Co. v. ASSOCIATED AUTOMATIC 
MACHINE CorpNn., LUrp. (1934), 161 L. T. 1; 
50 T. L. R. 244; 78 Sol. Jo. 153; 39 Com. 
Cas. 189, H. L. 


Annotation :—Distd. Pcrerherouge 
tries of Great Britain, Ltd. (193 


Nos. 1705a, 


Trust, Ltd. v. Steel Indus- 
4), 78 Sol. Jo. 861. 


PART III. SECT. 28, SUB-8EOT. 5.— 
: B. (b) fl. 


consent of the board of directors ’’ 2373 Li, ——— ——.}—He Panis & 
bi. ——.}A provision in thecharter | SwuETs. Lip. (1021), 66 DL. ReS77t | KA pf sous, owanma, Lp, (1921), 
of @ oo. incorporated under Ontario | 510. L. R.125.—CAN. | "1 OAN. ; oh. R. 1d0. 
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Cases 2427a—2475,. 


24278. Party registered as executor—Subsequently 


becoming owner—Duty of company to register 
without formality of transfer.}—Pltf. was the 
exor. of a testator who died in 1928 possessed 
of four debentures in the deft. co. He gave 
the residue of his estate to pltf. & to his 
widow in equal shares. Pitf. in due course 
was registered with the co. in his representa- 
tive capacity on production of the probate, 
& on a division of the estate later on he 
claimed to be registered as owner, he having 
accepted the debentures as part of his share. 
The co. refused & required a transfer to be 
executed to himself under condition 4 en- 
dorsed. FPltf. refused to comply & com- 
menced this action, claiming a declaration 
that he was entitled to be registered as owner 
without any such formality as required :— 
Held: in the circumstances, the transfer 
asked by the co. was an idle formality. They 


_ were bound to register the person entitled, & 


had already registered pltf. in his representa- 
tive capacity & ought now to do so as owner. 
He was entitled to the declaration asked.— 


Epwarps v. Ransomes & Rapier, Lrp. 


(1980), 143 L. T. 594, 


2452a. -—--—- -—--—— Transfer to director of overr 


4 


PART ql. SECT. 38 , SUB- “SECT. 8.— 


2428 it. 
for the sale of shares ‘does not imply 


payments made to vendor by company.]— 
A partnership business was sold to a co. for 
@ sum of money which was satisfied by an 
allotment to the vendors of a number of fully 
aid shares in the co. It was subsequently 
covered that, owing to mistake in the 
valuation, the partners had been overpaid 
by the co., &, in order to adjust the matter, 
two of them, on behalf of themselves & their 
co-vendors, voluntarily transferred to the 
chairman of the board of directors of the co. 
8,000 shares upon trust to use or sell them 
for the benefit of the co. An action was 
commenced against the chairman of the 
board of directors & the co. in which the 
pltfs. claimed that he held the shares as 
trustee for the individual shareholders & in 
which they sought an injunction restraining 
him from voting, at any meeting of the co., 
as the holder of the shares :—Held: (1) on 
the evidence, the chairman of the board of 
directors held the shares, not for the benefit 
of the individual shareholders, but for the 





~——.}-~An agreement 


a further agreement to have the trans- 


feree’a name registered as the noes —_— 
DOMINGO ¥, foal ie (1928), I. L. R. 


apply, but contained no transmission 
clause providing for the registration 
as & member of the oo. of any person 
becoming entitled to shares in conse- 
goers of the insolvency of a member. 


their 

transfer of shares to any person mney 

should not approve as transferee. 

one insolvency of one of the meibers 
declined to 


es in insolvency as a momber in | holder 
esl pd of the insolvent’s shares. The 


beldere ene the ecbaae ‘Held: the 
application poue te be refused.— Re W. & | of the 


DEAN 
v. L. R. 1140. —AUS. 





50 All. 695, 2455 1. Lose - ht to 
i. Claim to registration by | trq is 

assicnce of insolvent member.) “The | —Wanae, Lino, Oueavar {i926} 
- of agsoon. of a proprietar ace N. L. R. 624._N.Z. 

' provided that the ations in Table : 
in the Com es Act should not 


rs were given power in 


Her hus 
tion to refuse to register the 


authorising him to 
bor 
rs ed register his | in on. 


applied to the ot. to order 
ter of membera 
name as the 


PRIETARY, LTD. (1928), bkpt. co 


2478a. 


ail Certificate aistahe + Weer EiA 
ae ee 
CAN. i 


PART III. SECT. a SUB-SECT. 12.— 


CLEAVE, [{1925) 


PART III. SECT. 23, SUB-SECT. 13. price being payable by’ 


so. T'ransfer of shares of director’s 
wife.}— Resp. was the holder of shares 
Her husband Gane dice cron, 
was & r of the co., 
& she had given him a power of attorney | Held: apart from the question of the _ 
to indorse transfer 
cates & transact any business 
with the co. which she could transact 
tesp. was also a share- 
in another co. a which her 
husband was a d 
constitution of the bkpt.. ca. its share- 
holders could not sell or dispose of their 
shares except with the leave of the | for 
directors evidenced by a resolution 
board. Al) rs of 
. except one were indebted to 
it on their shares. At meetings of the 


94 
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benefit of the co., & that he held them on 
trust, at his discretion, to sell them; (2) the 
transfer did not offend against any principle 
laid down by any of the decided cases, & that 
the transaction’ was not made invalid by 
reason of the transfer having been made to 
@ nominee on trusts which involved an 
obligation on the trustee to vote in respect 
of the shares as the co. might from time to 


‘time direct.—KIrBy v. WILKINS, [1929] 2 Ch. 


444; 142 L. T. 16. 


Annotation :—Retd. Lowe v. Peter Walker (Warrington) & 
Robert Cain & Sons, Ltd. (1935), 80 Sol. Jo. 


2456a. Provision of financial assistance a company 


for purchase of own shares—1929 Act, 5s. 45—. 
What amounts to.]—Deft., being a director & 
manager of pltf. co., who carried on business 
as garage proprietors & motor-car dealers, 
entered into a written agreement with the 
co. in consideration of a cash payment to 
resign both positions, covenanting also not 
to carry on or assist in carrying on a similar 
business within a certain radius for a period 
of five years. The agreement further pro- 
vided that he should transfer his share- 
holding in the co. to another director for 
£250, & this sum was paid to him by a che ue 
drawn on the co.’s account :—He 
(1) assuming the agreement to be one Mareen 
employer & employee, the restrictive covenant 
was not rendered invalid as being contrary 
to public policy by reason of the fact that it 
was entered into on the termination of the 
employment instead of at_the beginning ; ; 
(2) if the payment for the’shares by co.’s 
cheque was such as to contravene sect. 45 (1) 
of 1929 Act & to render the co. liable to a - 
fine under sub-sect. (8), which was not proved, 
the agreement was not thereby rendered 
invalid.—SPINK (BOURNEMOUTH), LTp. v. 
Spink, [1936] Ch. 644; [1936] 1 All E. R. 
597; 105 L. J. Ch. 165 ; 155 L. T. 18; 52 
T. L. R. 366; 80 Sol. Jo. 225. 


24638. Add. Annotations :—Refd. I. R. Comrs. v. 


Allan (1925), 9 Tax Cas. 234; Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 

.j—Re Smiru, Knicut & Co., HaAkrm’s 
CASE (1869), 7 Ch. App. 296, n. 





2475. Add. Annotation:—Apld. Delavenne v. 


Droadhursh, [19381} 1 Ch. eee 


fae te ene a net ope Se ne ane me eee ao ia a rn ne we epee 


directors where as a result of a pre 


n & Oo., (1986) arrangement each director in turn 
J. (Can 


except the one not indebted, refrained 
from voting on resolutions in which 
he was interested, resolutions were 
passed, in pursuance of the Fk 

arranged scheme, which resolu ons 
authorised the exchange ‘of resp.’s 
shares in the bkpt. co. for shares in the 
other co. & the purchase from her by 
the bkpt. co. of the shares so received 
by hor from the other co., the gs 


to impeach— 


tlement of ane 
owing ey her to the bkpt. co 
resolutions were passed* with respect 
to the shares & indebtedness of the 
indebted directors. Her husband votcd 
on the resolutions affecting her :— 


validity of the resolutions, the trans- 
action should be set aside on the groun 

that it was a sham & did not fal 
the cases which it has been held 
that a fide out-&-out transfer 
of partially paid ahares on the eve of 
insolvency of @ co. will be upheld, 
even though ang to an insolvent & 
the purpose 0 tting dia o oe 
eae peewtn Gane 1999] . 


. Samar 
Ww. wh R. $70: aera R. 702; 
45 B. O. R. 355.—C 


Under the 


PART II. SECT. aes SUB-SECT. 14.— 
2521 i. Contract for sale of shar 


intervened cannot, in the absence of a 
clear agreement to that effect, prevent 


chaser ta 
depreciation in market value mean- | were issued Mi dar git 4 in the son’s name. | allowed by the General Comrs. who 
lf of the son, claimed | held that the shares had been effectively 


while.—UNION SHARE AGENCY Ligot- | Resp., on be 
repayment for the 


DaTORS ©. HATTON, [1927] App. D. 
240.—8. AF. 


PART IL. SECT. 23, SUB-SECT. 15.— 
A. (b) i. 


2528, Add, Annotations :— Distd. Re Park Ward, 


[1926] Ch. 828. Refd. Lever Bros., Ltd. v. 
Bell, [1931] 1 K. B. 557. 


2578. Add. Annotation :—Refd. Shuttleworth v. 


Cox (Maidenhead) (1926), 43 T. L. R. 83. 


2580. Add. Annotation :—Dbtd. Shuttleworth v. 


Cox (Maidenhead) (1926), 48 T. L. R. 83. 


2585a. Article restricting right of transfer—Con- 


_ Struction.]—Arts.of agsocn. restricting transfer 
of shares must be so construed as not un- 
reasonably to prevent shareholders from fairly 
& reasonably exercising their powers as 
members of the co. 

Testator appointed his wife, a son, & two 
other persons exors. & trustees of his will, 
whereby he bequeathed his residuary estate 
to the trustees on trust to sell & convert & 
to hold the proceeds, after the wife’s death, 
upon trust as to one-third thereof for the said 
son, & as to the remaining two-thirds for the 
other children of testator alive at testator’s 
death. The residue included shares in the 
co., some in testator’s name, the remainder 
in the name of another as his nominee or as 
trustee for him. The will was proved by the 
widow & the son only. They caused these 
shares to be ragistered in their own names 
without qualification, as the arts. of the co. 
disqualified transferees from receiving notice 
of or voting at meetings. Later they 
appointed an additional trustee of the will; 
& in order to vest the shares jointly in them 
& him, all three executed a transfer. This 


was presented to the co. for registration, but- 


registration was refused on the ground that 
the restrictions on transfer imposed by the 
_ articles applied :—Held: the tramafer could 
be justified under the arts.—Re Hogrson, 
HouaHTon & Co., [1929] 1 Ch. 300; 98 
L. J. Ch. 140; 140 L. T. 496. 


2585b. ——- ——— Right to transfer to another 


member of company.—Certain shareholders 
in a@ private co. commenced an action to 
restrain certain members of the co. from 
transferring shares otherwise than in accord- 
ance with the arts. of assocn. The sub- 
stantial question, which came before the ct. 
upon motion, was whether one member was 
entitled, under the articles, to transfer shares 
to another member. The material articles 
were as follows :— 

Art. 5: ‘“‘The directors may in their 
absolute & uncontrolled discretion refuse to 
register any eee transfer of shares, & 
clause 20 of Table A shall be modified 
accordingly. No shares shall in any circum- 
stances be transferred to any infant, bkpt., 
or person of unsound mind. Save as hereby 
otherwise provided, no share shall be trans- 


funds shares 


mere fact that 


chance of any 


1925, of the tax 
divi 





ear ended Apr. 5, | donated to | 
deducted from the | property :——Held : aneffective donation 
nds on the shares. the ah 

contended (a) that to make a gift by | REVENUE COMRS. v.WIISON piece 8.0: 
a father to his son effective there | (H. I.) 42; 13 Tax Caa, 789. 

sa. Purchase in name of infani— | must be a delivery either to the donee 
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ferred to any person who is not a member of 
the co. so long as any member or failing such 
member any person selected by the directors 
is willing to purchase the same at the fair 
value which shall be determined as herein- 
after provided.”’ Art. 6: ‘In order to 
ascertain whether any member or person | 
selected as aforesaid is willing to purchase a 
share at the fair value, the person whether a 
member of the co. or not proposing to 
transfer the same, hereinafter called ‘ the 
retiring member,’ shall give notice in writing, 
hereinafter described as a ‘sale notice,’ to 
the co. that he desires to sell the same, & 
until otherwise determined by the co. in 
general meeting the same shall be offered 
among the holders of creer. shares in 
ae ortion as near as may be to their existing 
oldings thereof and any not accepted by 
them shall be offered to such other persons 
as the directors shall determine. Such nctice 
shall constitute the co. the agent of the 
retiring member for the sale of such shares 
to any member of the co. or a person selected 
as aforesaid at the fair value. No sale notice 
shall be withdrawn except with the sanction 
of the directors ’’ :—-Held:: there was nothing 
in the language of arts. 5 & 6 which gave rise 
to the necessity of implying any restriction 
upon the right of a member of the company 
to transfer shares therein to another member. 
—DELAVENNE v. BroapHurst, [1981] 1 Ch. 
234; 100 L. J. Ch. 112; 144 L. T. 342, 


55.— What amounts to ‘‘ issue ’’ of shares}— 
In connection with a scheme for the recon- 
struction of a company a new co. was formed 
to enter into a sale agreement to acquire 
the undertaking of the existing co. The 
consideration for the agreement was to con- 
sist, in addition to the discharge by the new 
co. of certain liabilities of the old co. of the 
allotment of shares in the new co. to the 
shareholders in the old co. Letters of 
allotment were sent to these shareholders, 
accompanied by a form of renunciation. 
Before the original allottees were registered 
some of them renounced in favour of other 
persons, with the result that of the first 
registered shareholders in the new co. those 
who had been shareholders in the old co. 
held Jess than 90 per cent. of the shares in 
the new co. The question of the stamp duty 
payable on the sale agreement & other 
documents was submitted for adjudication, 
the co. contending that the sending of the 
letters of allotment constituted an “ issue ”’ 
of shares to the original allottees, & that the 
conditions of exemption from ad valorem 
duty laid down in the Finance Act, 1927 
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Whether complete-gift uf shares to infant.] | or to some third person for him ; 
—In 1920 shod purchased out of hisown | (b) that as the gon was @ pupil child at 
sharca— a limited co., & directed | the date of the alleged t he was 
Baers presentation of petition—Whether | that the shares should be registered | incapable of acting or consenting, & 
.}—A share being ag heed in personam, | in the name of his son who was then | that resp., as tutor of the pupil child, 
iquidation hag | ten years old. The son uttained his | was the only person who could act for 
minority, in Scots law, in Sept. 1923. | him; (c) that as resp. had done 
The share certificates were held by | nothing beyond taking the title to the 
enforcement of a purchase of shares | resp. until July, 1925, when he de- | shares in the son’s name, the shares 
concluded at & prior date, the pur- posited them with his law agents on | remained under the control & at the 
t ebalf of the son. Dividend warrants | disposal of resp. Tho claim was 


the son & were his sole 
The Orown | of ares had been made.-—INLAND 


—8COT. 


Cases 2588a—2707. ENGLIsH AND Empire Digest SUPPLEMENT. 


(c. 10), o. 65, were complied with. The 
Comrs. of Inland Revenue decided that ad 
valorem duty was payable :—Held: the 
allotment letter accompanied by the form 
of renunciation was not an issue of shares, 
but only notice that the allottee was entitled 
to demand that shares should be issued either 
to himself or, if he preferred it, to his nominee 
to be named in the form of renunciation. 
Therefore the Comrs. were right in claiming 
ad valorem duty.—OswaLpD TILLOTSON, Lrp. 
v. INLAND REVENUE Comrs., [1933] 1 K. B. 
134; 101 L. J. K. B. 737; 147 L. T. 481; 

48 T. L. R. 628, C. A. 
Annotation :—Refd. Re Walker’s Settlement, Royal Exchange 

Assurance vu. Walker, (1935) Ch. 567, 

2589b. ———- ——-— -——.]}—In 1919 applt. co. 
acquired for cash nearly 42 per cent. of the 
_ issued share capital of the C. co. In 1936, in 
connection with a scheme for the amalgama- 
tion of the two cos., applt. co. acquired a 
further 55 per cent. of the issued share 
capital of the C. co. in exchange for the allot- 
ment to the shareholders of the C. co. of 


unissued share capital of applt. co. :—Held: 
were executed , 


the transfers of shares whic 
to carry out the latter transaction were not 
exempt from stamp duty under sect. 55 (1) (B) 
of Finance Act, 1927 (c. 10), since the sub- 
sect. contemplated the acquisition under a 
scheme of amalgamation by an issue of 
unissued capital of not less than 90 per cent. 
of the share capital of a. existing co. The 
acquisition in this manner of the balance 
required over & above shares previously 
acquired for cash to make up not less than 
90 per cent. of the share capital of an existing 
co. did not fall within the sub-sect.—LrvER 
Bros., LTD. v, INLAND REVENUE COMRS., 
[1938] 2 K. B. 618; [1938] 2 All E. R. 808; 
107 L. J. K. B. 669; 159 1. T. 136; 64 T. LL. R. 
892; 82 Sol. Jo. 452, C. A. 


2590a. -}—Those in control of 
deft. ca. were desirous of converting it into 
a private co., & pltfs. were anxious to prevent 
this being done. With this purpose in view 
pitfs. executed 44 transfers, each being a 
transfer of five £1 shares for a stated con- 
sideration of £5. Each transfer was stamped 
1s. (which is the correct duty on a transfer for 
£5), but bore no adjudication stamp. It was 
proved that no consideration money passed, 
& that the transfers were not transfers upon 
a sale of the shares. The co. refused to 
register the transfers for the reason that 
they were not duly stamped :—Held: (1) the 
co. was justified in refusing to register the 
transfers. The transfers, not being con- 
veyances on sale, must be stamped either as 
voluntary conveyances, in which case Finance 
(1909-10) Act, 1910 (c. 8), 8. 74 (2), required 
that the stamp duty should be adjudicated, 
or under Sched. to the Stamp Act, 1891 
(c. 39), as conveyances or transfers of any 
kind not thereinbefore described, in which 
case that Act required them to be stamped 
108.; (2) following Maynard v. Consolidated 
Kent Collteries Corpn., [1903] 2 K. B. 121; 
9 Digest 370, 3256, the directors, in con- 
sidering whether the transfer was duly 











‘2689a. 


stamped, were entitled to go behind the 
consideration stated in the transfer.—CoNny- 
BEAR v. BRITISH BRIQUETTES, Lrp., [1937] 
4 All E. R..191; 81 Sol. Jo. 948. ? 


2608. Add. Annotation :—Refd. Re Cooper (Cuth- — 
bert) & Sons, Ltd., [1937] Ch. 392. 


2687. Add. Annotation :—Refd. Spencer v. Asb- 
worth Partington, [1925] 1 K. B. 589. 


2646. Add. Annotation :—Refd. Ellis Trustee’ v. 

Dixon-Johnson, [1924] 2 Ch. 451. 

2658. Add. Annotation :—Refd. Weld v. Petre, 
[1929] 1 Ch. 83. 


2667a. What amounts to sale.|—Stock 
transferred as a security for a floating balance, 
& under an agreement to continue it trans- 
ferred & re-transferred by & to the creditor 
by way of loan:—Held: a sale.—Hz p. 
er ies (1797), 3 Ves. 552; 30 H. R. 1152, 





een :—Apld. Langton v. Waite (1868), L. R. 6 Eq. 


2669. Add. Annolation :—Refd. Ellis Trustee v. 
Dixon-Johnson, {1924] 2 Oh. 451. 


Whether mortgagee bound to obtain 
best price.|}—Sembie : a mtgee. of shares is not 
bound to watch the market so as to sell them 
at the highest price; & he does not by failing 
to sell at the most favourable opportunity 
lose his right to prove against the estate of 
the mtgor.—Re McMurpo, PENFIELD. v. 
McMurpbo, [1902] 2 Ch. 684;.71 L. J. Ch. 
691; 86 L. T. 814; 50 W. R. 644, 0. A. 


2694. Add. Annotation:—Apld. Weld v. Petre, 
[1929] 1 Ch. 83. 


2708a. —-— No lien conferred by articles of associa” 
tion.]|—Bye-laws of applt. bank, made under 
its Act of incorporation, provided: (44.) 
‘‘the directors may decline to register any 
transfer of a share made by a shareholder 
who is indebted to the bank’’; (57.) ‘‘ the 
directors may deduct from the dividends 
payable to any shareholder all sums of money 
due by him to the bank on account of calls 
or otherwise.”’ In Nov. 1924, the registered 
holder of two shares assigned them in writing 
to resp. as security for money due; he 
executed no transfer but deposited the share 
certificate with resp. In May 1925, the bank, 
which had no notice of the assi ent, 
obtained judgment against the shareholder 
for money due from him, & seized the shares 
in execution. There was no evidence that the 
shareholder’s liability to the bank existed 
at the date of the assignment :—Held: the 
bye-laws gave the bank no lien on the shares 
for the debt to them, & resp. was entitled 
under the assignment to a charge in priority 
to the bank’s righte under the execution.— 
Bank OF N. T. BUTTERFIELD & Son, LTD. v. 
GOLINSEKY, [1926] A. O. 7383; 95 L. J. P. O. 
162; 185 L. T. 584, P. C. « 


2705. Add. Annotation :—Consd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 

3706. Add. Annotation :—As to (1) Distd. Kirby v. 
Wilkins, {1929] 2 Oh. 444. | 


2707. Add. Annotation :—Consd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. j 
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Whether compiate. 

Gifts of shares ;—Held ; not complete 
aot at least the transfers were handed 


the respective transferees.—Com- sa. Surrender . 


MISSIONER OF Stamps v. Topp, [1984 
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Failure of company to observe terms— 
Whether enforceable indunction. }— 
McDoveaLp v. Wrson, [1933] 3 
D. L. R. 111.—OAN. 


9715. Add. Annotation :—Expld. Kirby v. Wilkins, 
£1929] 2 Ch. 444. 


2748a. Forfeiture contrary to scheme of arrange- 


ment.,}—SRIMATI PREMILA DEVI v. PEOPLES - 


BANK oF NORTHERN INDIA, Lrp., [1938] 4 
All FE. R- 337, P. C. 

2769. Add. Annotation :—Distd. Re Burradon & 
Coxlodge Coal Co., Martin’s Bank v. The Co. 
(1930), 23 B. W. ©. O. 7. 

2793. Add., Annotation :—Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Oh. 487. 

2798a. ——~— For what amount—Shares reissued. ]— 
(1) Where a co. in pursuance of its arts. of 
assocn. has forfeited shares for non-payment 
of moneys due on allotment & calls, & the 
arts. provide that notwithstanding forfeiture 
the ex-shareholder shall be liable to pay all 
calls or other money owing upon the shares at 
the time of the forfeiture, & the shares are 
subsequently sold & reallotted to other 
persons with the result of a loss to the co., 
the co. on the subsequent bpkcy. of the ex- 
shareholder is only entitled to prove for the 
actual loss suffered, that is the difference 
between the amount received on the reallot- 
ment of the furfaited shares & the amount 
due at the date of the forfeiture. 

(2) Any payment of the uncalled capital 
by the new allottees must enure for the benefit 
of the original allottee who has forfeited the 
shares & release him pro tanto in respect of 
the damages for which his breach of contract 
in failing to pay the calls rendered him liable. 
—Re Bouton, Hz p. NortsH BritisH ARTI- 
FICIAL SILK, Lrp., [1930] 2 Ch. 48; 99 
L. J. Ch. 209; 143 L. T. 425; [L929 B. & 
C. R. 141. 

2799. Add. Annotation:—Refd. Re Darwen & |; 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 

2820a. —— Re Bouton, Ez p. Norru 
aa ARTIFICIAL SILK, LTp., No. 2798a, 
ante. 

2821. Add. Annotation :—Consd. Re Bolton, Ex P. 
ar British Artificial Silk, Ltd., [1930] 2 

2822. Add. Annotation :—Apld. Re Bolton, Ex p 
fae British Artificial Silk, Ltd., [i930] 2 

2828. After this case add :— 

——.}]—See, now, Companies Act, 1929 (c. 23), 


gs. 142. 

2833a. Appointment by majority—Validity.]— 
The rule of corpn. law that when a duty is 
delegated to a body of persons those persons 
can act at a meeting does not apply to the 
case of arts. of assocn. of cos. incorporated 
under Cos. Act. 

By Art. 904 of the arts. of assocn. of a co. 
it was provided as follows: ‘‘ the eorornine 
directors shall have power from time 
time & at any time to appoint & remove a 
will additional directors & to define & limit 








their powers & duties provided that the total | 


number of directors shall not exceed the 
prescribed maxin maximum. Any director so ap- 
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PART IIL. SECT. 27, SUB-SECT. 5.—A. | ¥. 
ites 7 ater oe WwW. W. RK. 





nas Ill. SEOT. 26, SUB-SECT. 1.—C. m i. 
J ee cancellation by ‘oom- 
a actton-—~Laches.}—-Pat- 
aod gos N WORKB. . 
(B. ©.), vat an R. 508; on 
w W. R. 640: 2 

1; vee C. R. 300.— CAN. 


© STAND 


| 2856. 


B Works a (1925), I 

49 Bom. 715. SIND. 
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ing alteration in member MOKENA 
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pointed shall retire from office at the next 
general meeting, but shall be eligible for re- 
election subject to the approval of the 
governing directors. In all questions arising 
the opinion of the governing director or 
directors shall prevail.’”” Two out of the three 
governing directors of the co. having, against 
the will of the third, by a resolution purported 
to appoint additional directors :—He Ou 
the construction of Art. 904, the powers 
conferred on the governing directors by that 
article were to be exercised by all of them, 
& the resolution was, therefore, invalid.— 
PERROTT & PERROTT, LTD. v. STHPHENSON, 
[1934] Ch. 171; 103 L. J. Oh. 47; 150 L. T. 
189; 507. L. R. 44; 77 Sol. Jo. 816. 


2889. Add. Annotations :—Distd. Worcester Cor- 

setry, Ltd. v. Witting, » 983) Ch. 640; Refd. 
donee (R. E.), Ltd. (1938), 50 T. L. R. $1. 

2840. Add. Annolation :—As to (2) Apld. Wor- 
cester Corsetry, Ltd. v. Witting, 1930) Ch. 640. 

2841a. -]-——The arts. of a co. provided (art. 
12): ‘* Until otherwise determined by a 
general meeting the number of directors shall 
not be less than two nor more than seven.’ 
The arts. also adopted arts. 83 & 85 of 
Table A, 1908 Act :—Held: the power of 
appointing additional directors had not been 
delegated to the directors so as to exclude 
the inherent power of the co. in general 
meeting to appoint directors.—WORCESTER 
CorsEerry, Lirp. v. WiTTiINnG (1932), [1936] Ch. 
640; 105 L J. Ch. 385, ©. A. 

2844. Add. Annotation :—Refd. Re Jones (R. E.), 
Ltd. (1933), 50 T. L. R. 31. 

2850. Add Citation :—13 Mans. 316. 

2854. Add. Annotation : -— Refd. Neuschild vv. 

British Equatorial Oil Co., [1925] Ch. 346. 

Add. Annotation :—As to (3) Refd. Kerr v. 

Marine Products (1928), 44 T. L. R. 292. 

2879a. —— .]—(1) A private co. was governed 
partly by special arts. & partly by Table A. 
Table A, art. 70, fixed the qualification of a 
director as “ the holding of at least one 
share.’’ Special art. 20 empowered the 
directors to appoint any other ‘‘ qualified 
person ”’ either to fill a casual vacancy or as 
an addition to the board. At a full board 
meeting on Saturday, Nov. 14, transfers of 
shares to two outsiders were duly passed for 
registration, after which the transferees were 
forthwith elected directors. The trausfers 
were registered on the following Monday :— 
Held: though before their appointment the 
transferees had acquired an absolute right 
to registration, they were not ‘ qualified 
persons’ before actual registration, & their 
appointment as directors was invalid. 

(2) A director was due to retire by rota- 
tion at the annual general meeting on 
Wednesday, Nov. 11, & part of the business 
of which notice was given was the election 
of a director in his place. The retiring 
director’s re-election was moved at the 
meeting, but the matter, though discussed, 
was not finally dealt with, & the meeting Was 
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ro Sie successively to Thursday, Nov. 12, 
rday, Nov. 14, & Tuesday, Nov. 17. 
rv the last adjournment the original motion 


for the retiring director’s re-election was put | 


& lost, & another shareholder was proposed 

& elected in his place:—Held: as the 

adjourned meeting was merely a continuation 

of the original meeting at which the question 

of the retiring director’s re-election or re- 

placement was considered, the proceedings 

were in order, & Table A, art. 82, had no 

ap lication. (3) Semble: Table A, art. 82, 

y applies to a case where the retirement 

of a director by rotation & the necessity for 

his re-election or replacement is entirely lost 
sight of at the annual meeting.— SPENCER v. 
KENNEDY, [1926] Ch. 125; 95 L. J. Ch. 240; 

134 L. T. 591. 
Annotation :—As to (3) Dbtd, Holt v. Catterall (1931), 47 
T. L. R. 332. (I am not satisfied that Mr. Justicn 


ASTBURY, by his remarks at Py 135, meant to say anything 
of the kind, per MauGHAM, 
Sadler, 


2889. Annoiations:—For ‘‘ Howard ov. 
[1895] 1 Q. B. 1” read ‘‘ Howard v. Sadler, 
[1893] 1 Q. B. 1. 


2895a. Transfers of shares passed before election— | 


Transfers not registered until after election.}— 
SPENCER v. KENNEDY, No. 2879a, ante. * 
2905. Add the following paragraph :— 

(3) As to the shares taken for attendance 

' fees, I am also of opinion that applts. are not 

' liable to contribute in respect of those shares. 

They were taken, & .s it seems to me, 

improperly taken, as paid-up shares, but the 

same: principles which apply. to the 100 

shares apply, as I think, to these shares also 
(TurNER, L.J.). 

'2922. Add. Annotations :—-Refd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 576; Re Farrer 
(T. N.), Ltd., [1937] Ch. 352. 

‘2944. Add. Annotations :—Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853; Re Etic, 
[1928] Ch. 861. 
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ad. Shares not required to be held in 


own right—How far benejsictal ownership bold 


the payments provided for 


2965a. Remuneration not authorised by general 
meeting.|—Pltf. was a director of deft. co., 
which had adopted Table A with some modi- 
fications, & at a meeting of the board a service 
agreement was approved, signed, & sealed 
appointing pltf. ‘‘ overseas director” at a 
salary of £1,800 a year. Pltf. proceeded over- 
seas & performed his duties under the 
agreement till differences arose & he resigned. 
In an action by pltf. for salary due under the 
agreement :—Held: the agreement was ultra 
vires the board, & since pltf.’s remuneration 
had never been determined by the co. in 
general meeting, as required by Table A, 
art. 69, he could not recover, but must repay 
to the co. on their counterclaim the money 
paid to him under the agreement.—KERR v. 
MARINE PRopUcts, Lrp. (1928), 44T. L.R. 292, 


2972. Add. Annotations :—Refd. Bell wv. Lever 
Bros., Ltd. (1931), 146 L. T. 258; Henry v. 
Foster (Arthur), Henry v. Foster (Joseph), 
Hunter v. Dewhurst (1931), 145 L. T. 225. 


2973. Add. Annotation:—As to (2) Refd. Henry 
v. Foster (Arthur), Henry v. Foster (Joseph), 
Hunter v. Dewhurst (1931), 145 L. T. 225. 


2977. Add. Annotation :—Refd. Ootter v. National 
Union of Seamen, [1929] 2 Ch. 58. 


2988a. Remuneration dependent upon determina- 
tlon of proportions by directors.]|}—KNIGHT 
v. WORLD BARTER & TRADING Co., Lrp. 
(1935), 79 Sol. Jo. 214, C. A. 

2996. Add. Annotation :—Refd. Re Farrer (T. N.), 
Ltd., [1937] Ch. 352. 

8005. Add. Annotations :—Generally, Refd. Knight 
v. World Barter & Trading Co. (1934), 78 
Sol. Jo. 840; Re Porter (William) & Co., 
[1937] 2 All BK. R. 361. 

8014. Add. Annotation :—Distd. 
Barton, [1927] 2 Ch. 9. 


8022. Add. Annotation :—Refd. Re Porter (Wil- 
liam) & Co., [1937] 2 All KE. R. 361. 


Williams _v. 
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neleets in deft. co. :—Held : 
pay for the binding on deft. co. to 
pay, ag services rendered by the 


approved of it; & it appeared that all 
ti e shareholders had been willing that 
all the business of the co. should be 
carried on by said two directors without 


there was 


necessary—Effect of bankrupicy.}—-An 
insolvent, who is registered as a member 
of a co. in respect of shares therein, is 
the holder of the shares & is the person 
who must be taken to be referred to in 
an ment or an art. which ne 
the tenure of the managing 

to dopend on his being the “ vnalder 
of sharoes.”” In this respect there is 
a distinction between the words 
** holder ’’ & ** holder in his own right.”’ 

—~Re CAMBERWELL Motors Pry., Lrp., 

ela R. 539; (1926] Argua L. R. 
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wrens | tak” ae 
8. Act, 
R. S. A., 19223 (0. 156), Table A, art. 54, 
did not deal erga the remuneration of 
a secretary -treas performed by 
one who was also a "t dlresto tor. —ANDER- 
aa HERBERT Palnt & VARNISH 
Ur (Alta. )s (1927) 3 W. W. R. 
SOB. —CAN, 


2958 til. ——- ——— Gratuily— Not by 
way of remuneration for services, }— 
Bye-laws Vraased by the directors of 
deft. co., & said to have been confirmed 
by the eherene dere ata 
moe’ 


ting, viding for the monet b 
deft. oo. 7 the three individual dette. 
of shares in another co. as Peg ape poco 


for past 


services as directors & officers, 
reLn ureasbed tn this aotine We share { 


‘ 


in then oe laces Hl be treated as 
gratuities.—-LUMBEERS v. FRETZ, [1929] 
] D. L. R. 51; a 63 QO. ie ie R. 190.—CAN. 


PART III. aa an SUB-SECT. 3.— 
- (a 


oi. Services fer dtalit expert 
technical knowl ere the ser- 
vices of u direstor | d not fall within 
the scope of the ordinary unpaid duties 

of director, but were of a highly 
technical character, & the proper con- 
duct of the business required expert & 
technical knowledge which it was not 
easy to obtain :—Held;: he was en- 


titled to a reasonable remuneration for 


such gion Semrdchaats vw. Home: 
MIxED FERT 11924) 4 
DUR. 241: aN Be $57 CAN. 
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iL. -}-——T wo of the directors 
of an Alberta oo. who, at the time in 
question, owned in the te all 
but 40 of its 1,000 Ie 
who meee at ita “ong ae 
as & partnership, aaron ’ 
themselves a bonus, in cash & in s 
owned by the oo., as extra remuneration 
for their services. Under tho arts. of 
assoon. the bonuses in hag ot cous 
have been authorised b e directo 
of the oo. The ats remaining 
@irector on soerning of the cee perent 
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consultation with the shareholders. 
The payment of the bonuses was not, 
however, authorised at a directors’ 
meeting or by a resolution signed by 
the directors: nor was any share- 
holders’ meeting held to pass on it, & 
it was not proven that both of the two 
rem. g shareholders other than the 
directors Skrtel individually assented 
thereto. Subsequently under an agree- 
ment to which the co. was a party, 
deft. C., one of said two directors, 
sold his shares to the other at an agreed 
valuation based on the mead eo her 
that the bonuses had been legally 

In an action by the co. to compe ae 
return of the shares received by C. 
as such bonus or for damages in lieu 
thereof ~—Held : in the absence of a 
directora ’ meeting or resolution ned 
by the directors, ie payment of the 
bonuses was inv the co. was 
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TD. vw. CARLILE, [1931] 2 
L. R. 785; affd., Wr983) " 
D. L. R 391.—CAN. 


PART III. SECT. 28, SUB-SECT. 3.—C. 


8019 i. Add “‘ varied, (1902) A. O. 83.” 


_ sm. Increase of liabtlitics— Mortgage 
Be eh vires. }— 


oO. 
fos 8b On ORB; 120. B. R. 
92.— CAN. 


$025a. 


8055a. 


$0281. Right to act as director— Attend- 
ance of meetings—Conviction for criminal 
offence.}—Boak wv. Woops, [1926] 1 
D. L. R. 1186 : 36 B. Cc. R. 456,.—OAN. 


8029 1. Right to act as director—Right }7, Beh WR. 493 
to injunction.}—An injunction may be . ‘ 

granted on the application of a director 
Reet cexciiike Hine t 
WwTro y exclu m from act- 
jog as a director.—SaRaT CHANDRA 


KRAVARTI ov. TARAH 
pales (1924), I. L. R. 51 Calc. 





Company thereby induced, to carry 
on business.]|—F. was the governing director 
of a limited co. In Feb. 1934, at F.’s sug- 
gestion, a resolution was passed by the 
directors that no fees should be paid to the 
directors from Oct. 1, 1933, until it should be 
resolved otherwise. <A minute of this resolu- 
tion was read & confirmed on May 7, 1934, 
& it was acted upon by the co. F. having 
subsequently become bkpt., & the co. having 
passed a resolution that it be voluntarily 
wound up, the trustee in F.’s bkpcy. sought 
to prove in the liquidation for F.’s fees as a 
director subsequent to Oct. 1, 1933 :—Held: 
the resolution was not a mere act of bene- 
volence on the part of the directors, but was 
intended to induce the co. to carry on its 
business, & the co. having carried on its 
business in reliance on the resolution, no 
claim could now be made by a director in 
respect of his fees subsequent to Oct. 1, 1933. 
—Re PORTER (WILLIAM) & Co., Lrp., [1937] 
2 All KE. R. 361. 


3038. Add. Annotation :—Consd. British America 


Nickel Corpn. v. O’Brien, [1927] A. C. 369. 
Tranfer to director of overpayments 
made to vendo: by company—Discretionary 
ai for sale.|-KIRByY v. WILKINS, No. 2452a, 
ante. 





8059. Add. Annotation :—Apld. Re City Equitable 


Fire Insce., [1925] Ch. 407. 


3059a. —-— ——.]—(1) The manner in which the 


work of a co. is to be distributed between the 
board of directors & the staff is a business 
matter to be decided on business lines. The 
larger the business carried on by the co. 
the more numerous & the more impurtant the 
matters that must of necessity be left ic the 
ag Sa the accountants, & the rest of tne 
staff. 

(2) In ascertaining the duties of a director 
of a co., it is necessary to consider the nature 
of the co.’s business & the manner in which 
the work of the co. is, reasonably in the 
circumstances & consistently with the arts. 
of assocn., distributed between the directors 
& the other officials of the co. 

(8) In discharging those duties, a director 
(a) must act honestly, & (b) must exercise 
such degree of skill & diligence as would 
amount to the reasonable care which an 
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3039 ili. —— Shares acquired innew 577; 8. C. R. 50 
directors from company by shareholder rettor--Pata D. L. R. 519; 60 N. 8. R. 460.—-CAN. 
or Foe of asacts. of old company in 3055 1. 


- R. 649; 

-211.—CAN. yarv, LTp. & MACFARLANE 
To other directors.) 2 W. W. 
r of bis shares in 48 B.C. R. 241.—CAN. 





—Sale by a directo 


Vol. IX.—Companies. Cases 3025a-——3059a. 


ordinary man might be expected to take, in 
the circumstances, on his own behalf. But, 
(c) he need not exhibit in the performance 
of his duties a greater degree of skill than 
may reasonably be expected from a person 
of his knowledge & experience; in other 
words, he is not liable for mere errors of 
judgment; (d) he is not bound to give 
continuous attention to the affairs of his co. ; 
his duties are of an intermittent nature to be 
performed at periodical board meetings, & at 
meetings of any committee to which he is 
eppomes & though not bound to attend 
all such meetings he ought to attend them 
when reasonably able to do so; & (e) in 
respect of all duties which, having regard to 
the exigencies of business & the arts. of 
assocn., May properly be left to some other 
official, be is, in the absence of grounds for 
suspicion, justified in trusting that official 
to perform such duties honestly. 

(4) A director who signs a cheque that 
appears to be drawn for a legitimate purpose 
is not responsible for seeing that the money 
is in fact required for that purpose, or that 
it is subsequently applied for that purpose, 
assuming, of course, that the cheque comes 
before him for signature in the regular way, 
having regard to the usual practice of the co. 
A director must of necessity trust to the 
officials of the co. to perform properly & 
honestly the duties allocated to them. 

Before any director signs a cheque, or 
parts with a cheque signed by him, he should 
satisfy himself that a resolution has been 
passed by the board, or committee of the 
board, as the case may be, authorising the 
signature of the cheque; & where a cheque 
has to be signed between meetings, he should 
obtain the confirmation of the board subse- 
quently to his signature. 

The authority given by the board or com- 
mittee should not be for the signing of 
numerous cheques to an aggregate amount, 
but a proper list of the individual cheques, 
mentioning the payee & the amount of each, 
should be read out at the board or committee 
meeting & subsequcntly transcribed into the 
minutes of the meeting. 

(5) It is the duty of each director to see 
that the co.’s moneys are from time to time 
in a proper state of investment, except so 


PART III. SECT. 28, SUB-SECT. 4.—A. regarded as a trustee of the co.’s account of the legal services rendered 
moneys, his executors were liable to from time to time. 
the co. in respect of such profita, which, account for legal services rendered :— 
or the equivalent interest, must be Held: 

paid over to the co.—Rocmrs Harp- 
WARE Co. v. ROGERS 


He sued on an 


he could not recover; his 
osition as director of the co. incapaci- 
ated him from engaging as its solr.— 
CaPpr BRETON COLD STORAGE Co., 
Lrp. v. Rowxiines (1929) 8 D. L. R. 
5: revg., (1929) 2 





Benefita of contract 


tquidation.}—CHANDLER & MASSEY v. 
CHanpra IRISH (1911), 20 O. diverted to directors. }-—CONSOLIDATED 
O. W.N. 8883; 250. L. 


3° CoaL Co., Lrp. v. Bia CHIEF Woop- 
[1934] 
R. 433; 3 D. L. R. 668; 


good faith to other directors is not an 


PART IIT. SECT. 28, SUB-SECT.4.—B. act of misfeasance.—RICHARDS & 
3 


8089 if. ———.]—R., in his Hfetime- 
while acting in the capacity of managing D. L. R. 304; 0. R. 568. 
directo 


r of a joint stock co., d i. 








Co.’8 TRUSTEE v. COULSON, [1937] 
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3058 1. Reasonable erg tos ae 
Pitf., who In discharging his duties, a director 





moneys of the oo. in commercial was a director & vice-president of deft. must act honestly & must exercise such 
-epigulos hop & area os eewnen ae co., acted as its solr., although not degree of skill & diligence as would 


formally appointed as such, in a great amount to the reasonable care which 


Pp . After 8 

death hia exors. paid back to the co. number of matters, & was consulted, 
» but & his advice songht, by his co-directors to take in the circumstances in own 

ed to account for the profite _ the officers of the His ° 


eclin 
which R. had derived from the use 
theren 


principal money so used 


f:—Held: aa R. was to be 


co. co 
Ts were aware of his so acting, NATH GoPaL (1929), 1. L. R. 54 Bor. 
& he was paid substantial amounts on 226.—IND. 


J.8. 99 


an ordina man might be expected 


behalf.—GoVIND NARAYAN wv. RANG- 


Case 30592. 


far ag the arte. of assocn. may justify him in 
delegating that duty to others. 

(6) Before presenting their annual report 
& balance sheet to their shareholders, & 
‘before recommending a dividend, directors 
should have a complete & detailed list, of the 
co.’s assets & investments prepared for their 
own use & information, & ought not to be 
satisfied as to the value of their co.’s assete 
merely by the assurance of their c 


9 
however apparently camden lager & honour- 
able, nor with the exp on of the belief of 


their auditors, however competent & trust- 
worthy. 

(7) It is not the duty of a director of a big 
insurance co. to supervise personally the 
safe custody of the securities of the co. It 
would be impracticable, on every purchase 
of securities, for actual delivery thereof to 
be made to the directors, or, on every sale, 
for the delivery to the brokers of the securities 
sold to await a meeting of the board or of a 
committee of directors. The duty of seeing 
that the securities are in safe custody must 


of necessity be left to some official of the co. 


in daily attendance at the office of the co,, 
such as the manager, accountant, or secre- 


(8) A co.’s stockbrokers, however respect- 
able & responsible they may be, are not proper 
persons to have the custody of ite securities 
except on such occasions when, for short 
periods, securities mus. of necessity be left 
with them; but immediately such necessity 
ceases the securities should lodged in the 
co.’s strong room. or with its bank, or placed 
in other proper & usual safe keeping. 

(9) A director is not responsible for de- 
claring a dividend unwisely. He is liable if 
he pays it out of capital, but the onus of 

roving that he has done so lies upon the 
quidator who alleges it. 

Art. 150 of the co.’s arte. of assocn. 
provided (inter alia) that none of the directors, 
auditors, secretary or other officers for the 
time being of the co. should be answerable 
for any loss, misfortune, or damage which 
might happen in the execution of their 
respective offices or trusts, or in relation 
thereto, unless the same should happen by 
or through their own wilful neglect or 
default respectively :—Held: (10) an act, 
or an omission to do an act, is wilful where 
the person who acts, or omits to act, knows 
what he is doing & intends to do what he is 
doing, but if that act or omission amounts 
to a breach of that person’s ae: & there- 
fore to negligence, he is not ; Bae y of wilful 
neglect or default unless he knows that he 
is committing, & intends to commit, a breach 
of his duty, or is recklessly careless in the 
sense of not caring whether his act or omis- 
sion is or is not a breach of his duty; (11) the 
immunity afforded by art. 150 was one of 
the terms upon which the directors held 
office in the co., & ayailed them as much on 
a misfeasance summons by the Official 
Receiver under 1908 Act, s. 215, as it would 
have done in an action by the co. against 
them for negligence ; (12) upon the evidence 
& in acco ce with the principles enun- 
ciated above, none of the resp. directors, 
other than the director, was liable. 

(18) The measure of the auditor's re- 
sponsibility depends upon the terms of his 
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engagement. There may be a ial con- 
tract defining the duties & liabilities of the 
auditors. If there is, then that contract 
governs the berber The arts. will, how- 
ever, be looked at if there is no agree- 
ment, because the auditors will presumably 
have taken their duties upon the terms, 
among others, set out in the arta. That is 
not to say that auditors can set aside a 
statutory obligation. No agreement or art. 


of assocn. can remove an imperative or 


statatory duty. 

(14) Sect. 113 does not lay down a rigid 
code. The duty imposed on the auditors by 
it is not absolute, but depends upon the 


‘information given & explanations furnished 


to them, so that there is abundant scope for 
discretion. Art. 150 is not in conflict with 
the sect. The onus lies upon the auditors, 
who would not be excused for total omission 
to comply with any of the requirements of 
the sect., or for any consequences of deliberate 
or reckless indifferent failure to ask for 
information on matters which call for further 
explanation. 

(15) An auditor is not justified in omitting 
inspection of securities 
that are the custody of a person or 
co. with whom it is not proper that they 
should be left, whenever such personal 
inspection is practicable. 

(16) When an auditor discovers that 
securities of the co. are not in proper custody, 
it is his duty to require that the matter be 
put right at once, or, if his requirement is 
not complied with, to report the fact to the 
shareholders, & this whether he can or can- 
not make a personal inspection. 

Auditors should not be content with a 
certificate that securities are in the possession 
of a particular co., firm, or person unless the 
co., etc., is trustworthy, or, as it is sometimes 
put, respectable, & further is one that in the 
ordinary course of business keeps securities 
for its customers. In all these cases the 
auditor must use his judgment. 

Where the auditors did not personally 
inspect the securities of the co. in the hands 
of the stockbrokers of the co., & accepted 
from time to time the certificate of the 
brokers that they held large blocks of such 
securities, & did not either insist upon those 
securities being put in proper custody or 
report the matter to the shareholders :— 
Held: (17) they committed a breach of duty, 
but, inasmuch as throughout the audit the 
auditors honestly & carefully discharged what 
they conceived to be the whole of their duty 
to the co., such negligence was not wilful, & 
art. 150 applied to exonerate them from liability. 

Where the auditors after a full investi- 
gation in which they were misled & deceived, 
& their reports to the board suppreased, by 
the chairman of the co., (a) described large 
sums of money left in the hands of the co.’s 
stockbrokers & lent to the general manager 
of the co. as ‘‘ Loans at call or short notice,’ 
‘Loans’ or ‘ Cash at hand & in bank ’’; 
(0) failed to discover that the co.’s stock- 
brokers, in order to reduce their indebtedness 
to the co. for the purposes of the audit, made 

urchases, on of the co., immediately 
ore the close of the .co.’a financial year, 
of Treasury Bills which in fact never came 
into the possession of the oo. & were sold 


ieaoiie paki the new financial year had 
. Held : (18) they were not guilty 
of any breach of duty as auditors. 

(19) Sect. 215 is pe eres sect. only & 
creates no new or additional] liability.— Re 
Orry EQUITABLE Firms INSURANCE Oo., Lrp., 
[1925] 1 Oh. 407; 94 L. J. Oh. 445 ; 133 
L. T. 520; vit L R. 853 ; [1925] B. & O. R. 
109, O. A. 

Annotations ee . 
(1925), 41 T. 
West, [1927] 1 "ont Gene ne Winn Steam Coal Co. Se 
ns tar eee vor 151; Re se VOM ory ea Mae soa v. Stephens, 

SLi Git t vite desea, Botta 

145 Henry» 925. Sane gest eg ent eee 


an ad. Re ue of London Insce. 
et OeueL e Munt ton, Munton v. 


ere 
(1931), 


3060a. ——-  ——- ——.]—-Re Orty EQurrasue 
Firs Insurance Oo., Lrp., No. 3059a, ante. 


$062. Add. Annotation :—Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


8068a. —— Proper & honest performance of 
duties.;—Re Crry EQUITABLE Fimp INsUR- 
ANOE Oo., Lrp., No. 3059a, ante. 

30638b. Reliance on chairman—dAccuracy of 
balance-sheet.|—Re Crry EQuiTaBLE FIRE 
INSURANCE Oo.. Erp., No. 3059a, ante. 

3065. Add. Annotatum :—Consd. Bell v. 
Bros., Ltd. (1931), 146 L. T. 258. 

8068. For ‘‘——- Signature of cheques to com- 
pany’s prejudice ’’ read ‘*‘ ——— Signature of 
cheques—To company’s prejudice.”’ 

3068a. ——- ———.]—Re Crry EqQuiraBLe FIRe 
INSURANCE Co., Lrp., No. 3059a, ante. 


8071. Add. Annotation : -—Refd. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


8077. Add. Citation :—wprevious proceudigs, sub 
nom. Re Sours Esspx Gas Lieut & Coxe 
Oo., Ex p. STARS (1859), John. 480. 


8092a. Act by two directors for benefit of one 
—No right to contribution.]— Where two 
directors of a limited co. join in signing a 
ate whereby a part of the co.’s funds is 
for a purpose not authorised by the 
arts. of assocn. & one of the directors is sub- 
sequently compelled to replace the money so 
used, he cannot recover contribution from 
the other if the money has been applied for 
the sole benefit of the T ainestor claiming con- 
tribution, even if the other director has 
assented to ita being so used.—-WALSH v. 
BARDSLEY (1931), 47 T. L. R. 564. 


8100a. ——— Money advanced at request of 
secretary.|—One of the directors of a co. 
advanced money at the request of the 
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secretary & for the benefit of the co. to two 
subsidiary cos. The secretary was also the 
secretary of the subsidiary cos. Atameceting 
of the directors of the co., at which there was 
no independent quorum, the co. purported 
to confirm some of the advances as having 
been made for its benefit & they were so 
treated in the books of the co. The co. 
subsequently went into voluntary liquida- 
tion::—Held: the director was not entitled 
to recover the money so advanced. The 
secretary had no power to borrow on behalf 
of the co. & the co. could not be held liable to 
‘repay money paid for its benefit at the request 
of its secretary ; the request not having been 
made or confirmed by a properly constituted 
meeting of the directors, the co. did not know 
of & acquiesce in the payments being made 
for its benefit.—He CLEADON TRusT, Ltn., 
[1938] Ch. 660; 107 L. J. Ch. 218; 159 
L. T. 828; 564 'T. L. R. 740; 82 Sol. Jo. 414; 
affd., [1938] 4 All Ff. R. 518, C. A. 


$105a. Payment of rates due from company— 
Right to stand in place of overseers.|—The 
director of a co. in voluntary liquidation 
guaranteed & paid to the overseers of the 
oor the rates due from the co. before the 
ate of the liquidation :—Held: (1) he was 
entitled to stand in the place of the creditor 
& to use all remedies, &, if need be, the name 
of the creditor in any ‘action or other pro- 
ceeding in order to obtain indemnification 
from the principal debtor for the loss sus- 
tained ; (2) in so far as the we at by the 
surety was made in respect of rates that 
became due & payable within twelve months 
before the date of the commencement of the 
liquidation, it would rank in prone of pay- 
ment to the other debts of the co., by virtue 
of 1908 Act, s. 209.—Re LAMPLUGH IRON ORE 
Co., [1927] 1 Ch. 308; 96 L. J. Ch. 177; 1386 
L. T. 501; [1927] B. & C. R. 61. 


3107. After this case add :—- 
.}—See, now, 1929 Act, s. 152. 


8109. Add. Annotations :—Refd. British Insulated 
& Helaby Cables v. Atherton, [1926] A. 0. 205; 
Re Golomb & Porter & Co.’s Arbitration 
(1931), 144 L. T. 583; Re Lee, Behrens & 
Co. (1932), 48 T. L. R. 248. 

8109a. ——.|—Re Orry EQUITABLE FIRp 
INSURANCE Co., Lirp., No. 3059a, ante. 

8112a. -——— Necessity for board-meeting.]— 


Re ATHENZUM Lire Assce. Society, Ez p. 
EaGuE Inscez. Co., No. 4094a, post. 


me eee 





et + mero 
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(Ont) _ (1926) 2D. L. 946; 7 Dror to ne Gate Ae ithe li agen ne 
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urre tted ; 
nagar Pane lodged a slain in the liquidation for the 
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8075 i. Capacity to contr 

rule.J—A director has a right to con- 
tract with the co. subject to certain 
qualifications invol cases of mis- 
representation, bad faith or secret 
profits, & not where ordinary rhea 
at employer & employee exist. 

objections to such pontea: 

do not apply where all the shareholders 
— tors, ag no question can arise 


to directors preju the BL ioaca 
af the shareholders. -DUROaT v. 
MIXED FERrTILizens, thea) 
D. L. "R. 241; $1 N. ‘BR 3s 


of ry adie in 


a Paselena im fraud aa a director are too 
remote to form the subject of indemnity 
either under an indemnity clause in the 
articles, or at common law.—TOMLIN- 
BON wv. LIQUIDATORS OF ScOTTISH 
AMALGAMATED SILKS, LTD., {1934) 
8. 0. 85.—-8COT. 


enses of defence against Hed oa 
demnity clause in the 
cles of a@ oo. provided for the 
demnification of any director against 
all losses & expenses which he ne 
nee b reeeon of any act done 
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expenses incurred by him in his defenco. 
The liquidators rejected his claim :— 
Held: he was not entitled to his 
expenses either under the {ndemnity 
clause or at common law, in res 
rise Ra a a fs incurred in defen 
pst an allegation that he 
ae Sale hing, which he did not 2 
fact do & which It was not his a duty to 
ee were not expenses incurred by him 
@ director or as A agent of the co. 
in the Fae of iia duties. on 
COTTIS TED 
Bt “uigurpatoRa), “T1936 } 


i] 


3127a. 


8126a. Adoption of balance sheet — Including 


directors’ ee ene sheets including 
fees due to directors, & signed by directors 
pursuant to Cos. Act, 1908, s. 113, are not 
acknowledgments of those fees within Statute 
of Frauds Amendment Act, 1828 (c. 14). 

After an order for the compulsory winding 
up of the co. appct. put in a proof for £950 
in respect of directors’ fees. The liquidator 
rejected the proof to the extent of £350, 
allowing only £600 on the ground that all 
directors’ fees which had accrued due more 
than six years before the date of the winding- 
up order were barred by Stat. Limitations. 

e directors’ fees due to appct. appeared 
from balance sheets duly signed by two 
directors & passed by the co. Upon a 
summons taken out by appct. asking that the 
decision of the liquidator rejecting his proof 
to the extent of £350 might be reversed, & 
that the proof might be allowed in the full 
sum of £950 :—Held : (1) a board of directors, 
acting as a board, & passing a resolution 
adopting a balance-sheet which includes 
directors’ fees, does not bind the co. to pay 
. those fees; (2) a balance-sheet so adopted & 
” signed by directors pursuant to Cos. Act, 
1908, s. 113, is not a written promise by fhe 
co. or its agents to pay the directors’ fees.— 
Re COLISEUM (BARROW), Lrp., [1930] 2 Ch. 
44; 99 L. J. Ch. 423; 143 L. T. 423; [1929- 
30] B. & O. R. 218. 


3126b. Payment to directur personally. |-—CLay 


bint Brick & TIL Co., Lrp. v. RAWLINGS, 
[1938] 4 Al H.R. 100; 159 L. T. 482; 82 
Sol. Jo. 909. 

Delegation of duty.J—Re Orry Eqourr- 
ABLE FIRE INSURANCE Co., Lrp., No. 3059a, 
ante. 





8128a. Safe custody of company’s securities— 


Delegation of duty—Securities with company’s 
stockbrokers.|——-Fte Orry EQUITABLE FIRE 
INSURANCE Co., Lrp., No. 3059a, ante. 


8150a. Debt owing by ordinary directors—-Action 


by permanent directors.]—-Defts., who were 
directors of & were indebted to pltf. co., 
agreed to Terms of Settlement by which 
(inter alia) the first deft. should resign his 
office as governing director, that the co. 
should appoint independent persons as 
permanent directors, that the two defts., 
with three others, should be ordinary 
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directors, that the co.’s articles should be 
altered so as to provide that defts. should 
have no control over, & have no right to 
vote in respect of, their debts, that an 
accountant should certify the amount of the 
defts.’ liability, that the dividends payable 


‘to defts. should be retained by the co. on 


account of those debts, which, however, were 
not to be called in for twenty ears, & that 
these terms should be embodied in an agree- 
ment under seal & sanctioned by special 
resolutions of the co. Special resolutions 
embodying that agreement were thereafter 

assed which provided also that the ordinary 
dinsotore should have no right at directors’ 
meetings to vote in respect of the co.’s 
financial affairs, & that with regard to other 
business they were to have only such rights 
of voting & control over the management as 
might be conferred upon them by the per- 
manent directors. An accountant prepared 
a balance-sheet which showed the amount 
due to the co. by each of the two defts., & 
that balance-sheet, which was signed thus: 
‘‘Peter Shaw, John Shaw, Directors,’’ was 
adopted at a general meeting of the co. at 
which defts. were present. 

The agreement under seal containing the 
above Terms of Settlement was sealed by the 
co., but defts. having declined to execute it, 
as they objected to certain of its terms, the 
permanent directors, at a meeting to which 
none of the ordinary directors was summoned, 
resolved that instructions be given for writs 
to be issued against defts. for the recovery 
of the debts owing by them, & although by 
a resolution passed subsequently by the share- 
holders at an extraordinary meeting of the 
co. the chairman was directed to discon- 
tinue proceedings, a writ was issued against 
each deft. claiming the amount as “ found & 
admitted by deft. to be due to pltfs. as shown 
by pltfs.’ balance-sheet.’? To these actions 
defts. ia that they had been brought 
without proper authority, & they denied that 
the alleged or any account was stated between 
pltfs. & them :—Held: (1) as to authority 
to bring the actions: per GREER, L.J., under 
the co.’s articles the power to give instructions 
for the bringing of the actions was vested not 
in the directors generally but in the per- 
manent directors, whose decision could not 
be overridden by the mere resolution of the 





PART III. SECT. 28, SUB-SECT. 5.—A. 


$115 {. Exercise of powers— Control 
by members.}—The directors of a co. 
constitute its governing & managing 

body, & except to the extont that their 
powers are eek er restricted by 
statute or the of assoon. or other- 
wise, they beg autbority to exercise 
all the powers of the oo., subject to 
the control of the shareholders. —MIpb- 
WEST ar tae LTD. v. MCEWEN:- 
{1925} 2 D. L. R. 529.—CAN. 


3116 ii. —— Lffect of specifying 
method in articles. (1) For the purpose 
of pone @ co. in “ corporate capacity 
individ assenta of directors or share- 
holders given separately are net 
equivalen to the assent of a meeti 

) Where the arta. of assoon. o 
co. geet a certain method of pro- 
oedure by the directors as the pe ote va- 
lent of a formal eras eth? is by 
implication a denial of the validity ot 
any other p ure other than a 
meeting.—TORONTO GENERAL TRUSTS 
OORPN, v. CARLILE trie 3 W. W. R. 
671; 26 Alta, L. R. 374.—OAN. 


PART III. oer we SUB-SECT. 5.— 
- (a). 


di. S. P. Re PaorFic Coast Coa 
MINES, LTn. & HopGEs we C. Gs (3038) 
4D. L. R. 759; [1926] 8 
378-6 AN, 


sl. Contract not authorised by all 
directors.}—Where L., a director of 
doft. co., purporting to act on behalf 
of the CO., agreed with pitf. to enter 
into a lease, & the directors neither 
authorised L. to enter into the agree- 
ment nor expressly ratified his action : 
—Held :, the oo. was not poune by the 
agreement. —Lraec & Co. PREM 


IER 
Topacco Co., (1926) ren 'D. 132.— 
S. AF. 


PART III. SECT. Gas. SUB-SECT. 5.— 


81821. Necessary formalities. }—Where 
the aieciors of a oO. had Ee ane to 


“director ware. 
yee of ae oe: Pepsi 
proper officers to execute mtges., 

ees which had the common seal of 


the oo. attached, & was executed by 
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the president & managing director, was 
ree executed.-—-OANADIAN Mee 
COMMERCE v. SMITH (1911) 
W. L. R. 135; 3 Alta. L. R. 299.  bAN, 
31382 ii. .}—-Where a mtge by 
aco. had the acal of the co. affixed in 
the presence of two directors, one of 
whom was the secretary, & of M., 
assistant secretary, there being no 
appointment proved authorising M. 
- an assistant secretary, or otherwise, 
nn a miee., or authenticate the 
aff seah:—Semble: the 
eercuen on "wag bed. wae & GRIFFITH 
LLEY LAND Co. (B. C.), 
i918] 1 Ww we R. 752.—CAN. 
$183 i. Mortgage to dtrectors.}—Set 
aside at instanoe of simple contract 
creditors of the co. — NORTHERN 
Mano & MAN UeACEOn ING Ltp. 
v. CORDOVA oa Reroyy 31 
O. L. R. 221; BO WN 0.—CAN. 
$8133 if. ———.}—-GRE ees 
Paris HypRavutioc Oo. (1874), 21 Gr. 
229.—CAN. 


PART Ill. SECT. 28, SUB-SECT. 5.— 
e @ * 
 t, Add “‘ varted, 9 A. R. 630.” 





8157a. 


PART III. SECT. 28, SUB-SECT. 5.--E. 


ft bea ihe full knowledge at eer 1 W 
Of transaction.)—-HINDUSTAN ASSUR- . oO. R. : 
& Murua, BENEFIT Sourety, | (1934) 2 D. L. R. 241, P. C.—CAN. 


PART III. SECT. 28, SUB-SECT. 6.—A. 


gi. -——~.}—B. C. TimBER INDUSTRIES 
JOURNAL, LTD. »v. 
W. W.R.161; 3D. L. R. 31 
sk. Personal liability—Wrong com- 
mitted by company.}—A 
co. who is a party to a fraud or other 
wrong committed by th 


shareholders, & therefore that the bringing 
of the actions was duly authorised; per 
SLtussprR, L.J., the bringing of the actions 
was not authorised, as authority to do so 
could not be given at a meeting of directors 
to which the ordinary directors were not 
summoned; per RocuHE, L.J., as a rule 
objection to the right to bring an action 
should be taken, not at the trial but by 
interlocutory motion or summons, & if that 
course is not followed, the ct. should not 
entertain an application at the trial to dis- 
miss the action, but where want of capacity 
or authority to sue plainly appears at any 
stage the ct. may order the action to be 
struck out. In this case, however, the ct. 
had not with regard to matters of fact the 
information necessary for deciding whether 
effect should be given to the objection to the 
competency of the actions & the objection 
therefore failed ; (2) as to the cause of action 
relied upon: by the whole ct., the balance- 
sheet was not an account stated involving 
-a fresh promise by defts. to pay the amounts 
debited to them: therein, inasmuch as it was 
signed by them not animo contrahendi but 
in performance cf their duties as directors.— 
SHaw (JOHN) & Sons (SALFORD), LTD. v. 
Suaw, [1935] 2 K. B. 113; 104 L. J. K. B. 
549; 153 L. T. 245, C. A. 

Presumption of authority.] — Pitfs. 
were a firm of fruit brokers. Defts. & the P. 
Co. were two cos. engaged in the fruit trade. 
M. was a director of. both cos. By art. 28 of 
the arts. of deft. co. the directors were 
empowered to ‘ delegate any of the powers 
for the time being vested in the diicctors.”’ 
The arts. also incorporated Table A. M. 





purported to make on behalf of defts. an | 


agreement with pltfs. that in consideration 
of pltfs. advancing a sum of money to the 
P. Co., pltfs. should have the right to sell 
on commission all the fruit imported both by 
defts. & the P. Co., & that pltfs. should be 
entitled to retain the proceeds of sale of defts.’ 
fruit as well as of that of the P. Co. as security 
for the advance. M. had no authority from 
defts. to make such a contract. Pltfs. 
requiring confirmation of the agreement by 
det. co., the secretary of defts. wrote a letter 
purporting to confirm the agreement on behalf 
of defts., & pitfs., treating that as a sufficient 
confirmation, made the advance. The 
secretary had no authority to give such con- 
firmation. Defts. subsequently repudiated 
the agreement as made without their 
authority. At the time that they made the 
advance pltfs. had no knowledge of the 
terms of defts.’ arts. or that they incorporated 


Table A:—Held: whether the agreement 


personally liable . 
caused thereby.—JOHNSON v. SOLLO- | which deals with false statements by 





(1927), 137 L. 'T. 443; Newsholme ». 
General Insce., [1929] 2 K. B. 356. Generally, Refd. Wvans 
Poe Mutual Insurance Association, Ltd., [1936] 


3160a. 


420; reved. on olher Beene: be secured i 


Vol. IX.—Companies. Cases 3150a—3166.. 


was to be treated as having been made by 
M. as an ordinary “director ”’ of deft. co., 
or by the secretary as ‘‘ agent,’’ or by the 
two combined, pltfs. were not entitled to 
assume that any authority to make it had 
been delegated to them by the board, because 
(1) although a person who contracts with an 
individual director or servants of a co., 
knowing that the board of directors has power 
to delegate its authority to such an individual, 
may in certain circumstances assume that 
power of delegation has been exercised & that 
he may safely deal with the individual in 
question as representing the co., he cannot 
rely on the supposed exercise of such power 
if he did not know of the existence of the 
power at the time that he made the con- 
tract; (2) there was something so unusual 
in an agreement to apply the money of one 
co. in payment of the debt of another that 
pltfs. were put upon inquiry to ascertain 
whether the person or persons making the 
contract had any authority in fact to make it ; 
(3) even if pltfs. had known of the existence 
of the express power of delegation, they would 
not have been entitled to assume that it had 
been exercised in favour of M. or the secretary 
to any greater extent than was to be inferred 
from the positions which M. & the secretary 
respectively occupied or were held out by the 
co. aS occupying.--HOUGHTON & Co. »v. 
NOTHARD, LOWE & Wiu.s, [1927] 1 K. BL. 
246; 961. J. K. B. 25; 136 L. T. 140, C. A. ; 
affd. on other grounda, [1928] A. C. 1, H. L. 


Annotations :— As to (1) Consd. Kredithbank Cassel G. m. b. H. 
v. Schenkers, [1927] 1 K. B. 826. 
ees v. Kederated Kuropean Bank, Ltd., [1932] 


td. British Thomson- 


Refd. Liggett Liverpapl Barclays Pos 
oa ransport. 


. 905. 


| $160. Add. Annotation :—Refd. Cotter v. National 


Union of Seamen, [1020] 2 Ch. 68. 


-}—A co. is bound in a matter intra 
vires the co. by the uuanimous agreement of 
all its corporators. 

If all the individual corporators in fact 
assent to a transacticn that is intra vires the 
co., though ulira vires the board, it is not 
necessary that they should hold a meeting 
in one room or one place to express that 
assent simultancously.—PARKER & COOPER, 
Lrp. v. READING, (1926] Ch. 975; 961. J. Ch. 
23; 186 L. T. 117. 





Annotation :-—Refd. IE. B. M. Co. v. Dominion Bank, [1937] 
3 All K. RR. 555. 


3162. Add. Annotation :—Consd. British America 


Nickel Corpn. v. O’Brien, [1927] A. C. 369. 


8166. Add. Annotation :—Distd. Watson v. Davies, 


[1931] 1 Ch. 455. 
the damage , under sect. 414 of the Criminal Code 





481; 45 | directors & prom of cos, can only 

proof is given that (1) the 
statements are in themselves false in 
some material particular, & (2) not only 


Siew Gay ARS », | PART Ill, oad a SUB-SECT 6.-— | 30 but false to the knowledge of the 
a e 


GUJRANWALA (1927), I. L. R. 9 Lah 
360.— IND. 
More Lit. (026) 37 GL 1 

oO TD, r) ° e ees 
AUS.” yieae) 


DAVISON v. VICKERY’ 


prospectus not 


e 


e co. is 


authority.—CBAPMA 
BLACK, i854) 2) (1936) 2D. L. R. 
.—CAN CAN. 


accused, & (3) made with intent to 


so. Misrepresentation of unauthorised | defraud.—R. v. Bown (1930), 43 
sparigh Nia i eho of B pore: or B. C. R. 507.—CAN. 

not liable for misrepresentations of a 

sales agent unauthorisedly marketing | PART Ill. SECT. 28, SUB-SECT. 6.— 
its securities or for statements in a C. (b). 

ed under their 


sm. Commission.}--—Cos. Act, 1908, 
WARREN, | 8. 57, does not authorise the directors 


N 0 
57; O. R. 145.— | to make presents of the co.’s capital in 


the guise of commission. Such presents 
are ultra vires of the directors, & re- 


director of a | PART HL aap mas SUB-SECT. 6.— | soverable by the co.— WaIRAKEI, LTD. 
s 1, —— Essentials.}—A conviction 


Soe [1925] MN. ZL. R. 624.-- 


Cases 3201—3827b. ENGLISH AND Emprre Dicrest SUPPLEMENT. 


8201. Add. Annotation :—Refd. Re Etic, [1928] 

8216. Add. Annotation :—Refd. Parker & Cooper 
v. Reading, [1926] Ch. 975. 

3231. Add. Annotation :—Refd. Kerr v. Marine 
Products (1928), 44 T. L. R. 292. 


8240. Add. Annotation :—Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 


8248. Add. Annotation :—Refd. Bell v. 
Bros., Ltd. (1931), 146 L. T. 258. 


8249. Add. Annotation :—Apld. Ke Home & 
Colonial Insce. (1929), 46 T. L. R. 658. 


8250. Add. Annotation :—As to (2) Refd. Kerr v. 
Marine Products (1928), 44 T. L. R. 292. 


8252. Add. Annotation :—Refd. Re Home & 
Colonial Insce. (1929), 45 T. L. R. 658. 


8257. Add. Annotations :—Apld. Parker & Coo a 
v. Reading & James (1926), 96 L. J. Ch. 
Refd. Kerr v. Marine Products (1928), td 
T. L. R. 292; Re Lee Behrens & Co. (1932), 
48 T. L. R. 248, 

8259. Add. Annotation :—Consd. Lever Bros. - 
Ltd. v. Bell (1930), 47 T. L. R. 47. 


8261. Add. Annotations :—Generally, Refd. Re Etic, 
(1928] Ch. 861; Re Home & Colonial Instr. 
ance Co., [1930] 1 Ch. 102. 


3280a. ——- Directors relying on chairman’s assur- 
ance as to value of assets.|— Re OCrry Equit- 
_ ABLE Fire INSURANCE Oo., Ltp., No. 3059a, 
ante. 
8282a. Dividends paid out of capital.|——Re Criry 
EQUITABLE ETRE INSURANCE Oo., L®D., 
No. 8059a, ante. 
8284. Add. Annotation :—As to (8) Apld. Re A 
___ Debtor, [1927] 1 Ch. 410. 


ia of tabiy }-Dett 
a director of pltf. co., in that he bad 


Lever 





Deft. 


— | PART II. SECT. 28, § SUB-SECT. 6.— 
$301 1. Kstoppel of shareholders.|\— 


8285. Add. Annotation :-—As to (2) Refd. Re City 
Equitable Fire Insoe., [1925] Oh. 407. 

8287. Add. Annotation :—Generally, Refd. Re Home 
& Colonial Insurance Oo., [1930] 1 Oh. 102. 


8291. Add. Annotation :—Apld. Re City Equitable © 
Fire Insce., [1925] Ch. 407. 


3805. Add. Annotation :—As to (2) Consd. Kirby 
v. Wilkins, [1929] 2 Oh. 444. 

33820. Add. Annotation :—Apld. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2K. B. 616. 


8827. Add. Annotation :—Distd. British Thomson- 
Houston Co. v. Sterling Accessories, Same v. 
Crowther & Osborn, [1924] 2 Ch. 33. 


8327a. |The directors of & co. can- 
not be made liable for an infringement of a 
patent by the co. merely by reason of their 
osition as directors, even in a case where 

fh hey are the sole directors & shareholders of 

the  infringi 








co.— BRITISH 'THOMSON- 
Houston. Co. v. STERLING ACCESSORIES, 
Lrp., BRrrisH Seong cans Pr Co. v. 
CROWTHER & OSBORN, Lip., [1924] 2 Oh 
33; 93 L. J. Ch. 885; 181 L. T. 585; 40 
T. Ts R. 544; 68 Sol. To. 595; 41 R. P. O. 
311. 

Annotation :—Apld. Prichard & Constance v. Amata (1924), 

42 R. P. ©. 63. 


8827b. .] — Deft. co., incorporated in 
1924 for the purpose of carrying on business 
as manufacturers of toilet preparations & 
publishers of medical books & publications 
relating thereto, on letter paper described 
themselves as ‘ ‘wholesale manufacturers of 
Amata Toilet Preparations.’”’ Pltf. co., who 
had for many years distinguished their goods 


~ to 0 creditors for debts “of the co. then 
existing, is inourred only when they 
knew, or were bound to know, the 
insolvency of the co. at the time the 











ee a er 





brewl co. was in ted 
failed in his duty to hand over No tne qndes Dominion Cos. “Act in 19 m 1B In | dividend was  declared.—-SMITH |v. 
co. certain shares, was ordered to | 1926 the ©. co. was , also | HENDERSON, [1924] 1 D. L. R. 863; 
account to be, CO. for thelz ,yalue Ane . Rominion ae & with | Q. R. 62 S.C. 370.—CAN. 
as & © date when he receive em: | su n he same incorporators 
—Held: such value ‘was not the | & officers, to act as the agent of the eee aiepor ee oe oat 


intrinsic value at the specified date, 
but the value in money which pltf. co. 
could reasonably have obtained on 
the market, & as pltf. oo. had discharged 
the onus of pro Praet it could have 
obtained the mar a era the value 
would be fixed at hat amount.— 
ROBINSON 0. RANDFONTRIN ESTATES 


brewing 
products. By an 
the two cos. 


co. to promote the sales of ite 


of company. ea oe given against 
1D. L. R. 593; B.C ©. R. 314.—CAN 


PART It. eed as SUB-SECT. 6.— 
» (6). 


sn. Loan intra vires & bond 
Director interested in land on which loan 


ment between 


the prices which the C. 
co. was to collect from customers apon 
sales, a8 well as the rates at which 
they were to remit when so collected 
were fixed, the difference in favour of 
the C. oo. constituting their 


remunera- 


ces ae Oo., LTp., [1924] App. D. 
ee a | ) App 


PART III. sEor. ay SUB-SECT. 6.— 


ad. ortnas -}—Upon a petition by 
applt., as Uquidator of the Crédit 
Canadien Incorporé alleging the illega- 
lity & irregularity of certain resolutions 
of its directors making a call on the 
shareholders & later declaring the 
forfeiture of these shares when the call 
was not paid, & further asking for a 
declaration that the directors had thus 
acted ultra vires & against the intorests 
of the co. :—Held : upon the evidence, 
no adequate ground was disclosed for 
ne tho call was not a valid call 
of w 
enforced, the charge had not been 
established by evidence that, in exer- 
: the p tube of forfeiture, the 
directors he been availing themselves 
of that backs for some es nt ose for 
which it could not be matoly 
employed: car andor the e olroumstan ces 
his case, it was impossible oon- 
hay that tne fonteituee was not in 
e interest of ~ “es oe Ortvir 
Pay Pen i93r) BOR 908: 
.v ok ‘ 805; 
SD.L.R AN : 


tion for services to be rendered. Pitf. 
@ shareholder & director of potn Cos. 
brought this action on behalf of him- 
non & all other aor poldees of the two 
against the two oos. four 
individual ate who were shareholders 
directors & officers of both cos. to 
compel kere individual defts. to 
back into the treasury or either-or both 
cos, BE ce Ber to ve been 
108 fr 1 a them ny the cos. ee 
ae 1928, & 1929. These sums were 
the eetviaen defts, for 
t eanodian -expenses * :—Held in 
so far as the action rested upon the 
contention bagoeed the oe onee. PD paid Med 
the brewing o 
improperly paid, an failed “tor “the 
reason that pltf. himself received & 
still retained a portion of those stb tie 
& was not therefore in a position to 
complain veda individually or = & 
fe) 


o. KIRSH. 198i) 7 mi Be 
460; 66 ‘O. L. oo 174; affd., 
3 D. L. R. 791; > QO. R 41 1 aia {18s = 


.* i. ——.}+- The enacted 
ainst directors of a ene 

thaipate in the payment of a di ond 

where the oo. is ery tah t, & ie tiahis 


they are made jointly & 
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obtained.J—The fact that a director 
of a mtge. & trust co. was interested 
in land on which he applied to the 
board of directors for & obtained, in 
ibe name of his vendor, a loan which 
in a loss to the co. :—Held: 
aot to give the co. a right of action 
against him co-directors for 
amages where the co. was not ey 
ors, 


land was found to have been disclosed 
to his co-directors & they had applied 
their minds to the taste bot efore ap- 

proving of the hae ack the question 
yhether there was fra E Degusenoe 
or HOE Faleod 4 in sien eg e loan 


baler not in the action.—CaNna- 
UARANTY TRUST Co. v. YOUNG, 

ftasa) 3 W. R. 671.—OCAN. 
cia shareholders—Liability 
ve trectors to creditors.}——Held: Cos. 
ot, R.S.C., 1927, o. 27, 6. 112, renders 
tive directors of @& co. liable to its 


creditors not only for debts of the co. 
at the time a loan is made to 


reimbursem: -R. UBSSNER & 
KUSSNER, NER, (1986) Ss. %. R. 206; 4 
D. L. R. 753.—OAN. 


by the word “‘ Amami,” & in July, 1909, had 


that word as a trade mark to be 
applied to perfumery, etc., commenced an 
action against deft. co. & the two only 
directors thereof who were signatories of 


' their memorandum of assocn. for an in- 


junction :—Held: there was no evidence 
that deft. co. had been formed by the other 
two defts. for the purpose of doing a wrong- 
ful act & no claim had been established 
by plitfs. against these defts. personally; & 
the action as against them must be dis- 
missed with costs.—PRICHARD & CONSTANCE 
(WHOLESALE), Lip. v. AMATA, Lip. (1924), 
42 R. P. C. 63. 


8335a. ——— Loan fer expenses in connection with 


romotion.J—Apams (FRancis), Lrp. v. 
SHWICK (1928), 72 Sol. Jo. 122. 


3345a. ——— Relief under 1929 Act, s. 372—Appli- 


cation by director—No evidence of share- 
holders’ wishes.]|—A director failed to obtain 
his qualification shares within the time 
fixed, thinking that he had them at the date 
of his appointment, & having either over- 
looked or forgotten the definition of ‘‘ quali- 
fication shares’ in the co.’s arts. of assocn. 
At the end of the time he ceased, in accord- 
ance with sect. 141 (3) of 1929 Act, to be a 
director, but continued to act & to receive 
remuneration as a director, thus incurring 
penalties under sub-sect. (5). Later, he was 
re-appointed by the board pursuant to the 
co.’s arts. of assocn., retired, & was re-elected 
by the shareholders. He applied to the ct. 
by petition under sect. 372 (2) for relief 
against any liability which he had incurred 
by acting & receiving remunerwticn as a 
eon after he had ceased to be a directar: 
—Held: 
sect. 372 (1) to relieve a director who has 


acted as a director without having obtained | 


qualification shares within the prescribed 
period from the penalties imposed by 
sect. 141. 

But semble, the ct. will in general decline 
to relieve a director from liability to repay 
money to a co. or its liquidator in the absence 
of evidence as to the wishes of the share- 
holders or, if the co. is insolvent, of the 
creditors.—Re Barry & STAINES LINOLEUM, 
Lrp., [1984] Ch. 227; 103 L. J. Ch. 118; 
150 L. T. 254. 


3345b. —_— —-—— Invalid appointment of director. ] 


—L. F. owned the greater part of the shares 
of J. F. & Son, Ltd. His wife was appointed 
director in his lifetime, & also in his lifetime 
one C. 0. was appointed a director. The 
latter never took up his qualification shares, 
&, although he continued to act & was treated 
he director, he in law ceased to be such in 

3. 


France, it being expected that her stay there 
would be a temporary one, but in fact she 
never returned. The directors at their 
meeting in the autumn of 1934 proposed to 
recommend to the annual general meeting 


Vol. IX.—Companies. 


the ct. has jurisdiction under ' 


L. F. died in 1934, & his wife, being | 
in bad health, then went to the South of 


Cases 8827b—3853c. 


of the co. that she should receive remunera- 
tion at the rate of £8 per week as from 
Feb. 10, 1934, & that proposal was accepted 
& confirmed at the annual general meeting. 
It appeared, however, that there was not a 
quorum at that meeting, & payments made 
under the resolution were sought to be 
recovered from L. F..’s wife & the two persons 
who voted at the meeting. It was contended 
that this was a proper case for relief under 
1929 Act, s. 372, as the persons in question 
had acted honestly & reasonably, & ought 
fairly to be excused :—Held: though the 
defect in the resolution was a mere tech- 
nicality, the ep Eomuaont of the director 
being invalid, this was not a case in which, 
in all the circumstances of the case, any of 
the parties ought fairly to be excused for the 
breach of trust in making the improper pay- 
ments.—Re FRANKLIN (J.) & Son, Lrp., 
[1937] 4 All KE. R. 43; 157 L. T. 188. 


83847. Add. Annotations :—As to (4) Apld. Re A 


Debtor, [1927] 1 Ch. 410. Consd. Re Htic, 
[1928] Ch. 861. Refd. Re Home & Colonial 
Insurance Co., [1930] 1 Ch. 102. 


8858. After cross-ref. following this case add :— 


(lt) Declaration of Liability. 
See 1929 Act, s. 275. 


8358a. Carrying on business with ‘‘intent to 


defraud creditors *’---What amounts to.]— 
(1) The declaration of liability in 1929 Act, 
s. 275 (1) should state the amount for which 
the director is liable. 

(2) A co. carrying on business & incurring 
debts when to the knowledge of the directors 
there is no reasonable prospect of the debts 
being ae may, in general, be properl 
inferred to be carrying on business “ wit 
intent to defraud creditors’’ within 1929 
Act, 8. 275 (1). 

(3) Semble: sect. 275 is a punitive pro- 
vision, & the ct. on making a declaration 
in the winding-up of a co. that a director 
is personally deel ras for all or any of the 
debts or other liabilities of the co. may in 
its discretion make an order not limiting his 
liability to the amount of the debts due to 
creditors held to be defrauded within the 
sect.—Re LeircH (WILLIAM C.) Bros., LUrp., 
[1932] 2 Ch. 71; 101 L. J. Ch. 380; 148 
L. T. 106. 

-—As to (2) Refd. Re Patrick & Lyon, Ltd., 


(1) in 1929 Act, 
sect. 275, the references to ‘intent to de- 
fraud’ & to ‘“‘ fraudulent purpose,”’ unlike 
the words ‘‘ fraudulent preference’ in 
sect. 265, import actual dishonesty ; (2) for 
the purposes of sect. 266 a co. is not solvent 
if it is unable to pay ite debts as they become 
due.—Re Patrick & Lyon, Lrp., [1933] Oh. 
786; 102 L. J. Ch. 300; 149 L. T. 231; 49 
T. L. BR. 872; 77 Sol. Jo. 250; [1933] B. & 
Oo. R. 151. 


Annotation: 
[1933] Oh. 786. 
8358b. ——- -——.]—Held: 


3853c. Amount for which director Mable—Should 


be stated in declaration of Llability.}— 





PART IIL. = we SUB-SECT. 6.— 
e (g). 


m. .- L. BR. 8 
“7 Alta. L. R. 245; 28 W.L. R. 250.” 


b 


& they were not 
For “26 W. L 


- 509) 1. ——— ——— }—P itis. sued 


rmed for the co.”’ 


evidence showed that pltfs. were hired 


to prospect for of] when so instructed, 
to do anything but | a 
po ie pain he in ron : 
26” read e judgmente were n 
for services performed, as they did 
— ade ide tan te wait Py sue Sag of 
raocvesed by thista ware for "wages duo Pig24), 55 O. L. R. 663.—OAN. 
tor services perto : 


for wages due 


eee eee, Gee a 


The m 509) { 
My at action based on sect. 35 | 37 


of Cos, Act, BR. 8. M., 1913, inst 

director of a co. for wages ‘alleged 
to be due a servant of the co. is an 
action upon the original debt, not one 
upon the judgment against the co., & 
Itf. must prove the emplo t, et 
ormance Ba bre eb w ER- 
BACH vw. SHAW 3 : 
05; 4 D. L. K. 461; 41 Man. L. R. 
9.—CAN 


ess :-~—~—H 


Cases 8858c—8455b. Encuiso aNp Empmer Dicrst SupPLEMENT. 


Re Lerron (Wrxram 0.) Bros., Lrp., No. 
3353a, ante. 


3358d. ——— Whether limited to amount of debts | 3419a. —— 


due to creditors defrauded.J—He Lerrcyu 
(WiLitIAM C.) Bros., Lrp., No. 3353a, ante. 


8353e. ——— General assets for all creditors.}—A 
declaration under Cos. Act, 1929 (c. 23), 
s. 275, having been made by the ct. in the 
course of the winding-up of a co., that W., 
a governing director of the co. had been 
knowingly a party to carrying on the co.’s 
business with intent to defraud creditors 
between certain dates, fixing the liability 
of the director at £6,000, & charging & de- 
benture for £4,000 issued to the director 
with that liability, the liquidator recovered 
the sum of £3,356 from the director in respect 
of the declaration, & asked for directions as 
to the application of that sum, & any further 
sum he might recover under the judgment, 
among the creditors of the co. :—Held: the 
moneys so recovered & to be recovered were 
not to be exclusively pete for the benefit 
of creditors whose debts were contracted 
during the period when the business of the 
co. was carried on with intent to defraud 
creditors, but formed part of the general 
assets of the co. available for all the creditors, 
on the same principle as that applicable to 
moneys recovered from ‘‘ B ” contributories. 

‘ —Re Leitch (Wittiam C.) Bros., Lr. 
(No. 2), [1933] Ch. 261; 102 L. J. Ch. 81; 
148 L. T. 108; 49 T. L. R. 743 76 Sol. Jo. 
888; [1933] B. & C. R. 81. 

Annoleston :—Befd. Re Patrick & Lyon, Ltd., [1933] Ch. 


-—« $864. Add. Annotation :—Refd. Horwood v. States- 
man Publishing Co. (1929), 98 L. J. K. B. 450. 


3865. Add. Annotation :—Refd. Bendir v. Anson, 
[1936] 3 All KE. R. 326. 

8876. Add. Annotation :—Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 7438. 


3377. Add. Annotation :—As to (1) Refd. Weld v. 
Petre, [1929] 1 Ch. 33. 


3889. Add. Annotation :—Refd. Shaw & Sons (Sal- 
ford), Ltd. v. Shaw, [1935] 2 K. B. 113. 


8391. Add. Annotation :—Generally, Refd. Shaw & 
Sons (Salford), Ltd. v. Shaw, [1935] 2 K. B. 
113. 

$398. Add. Annotation :—As to (2) Refd. Houghton 
v. Nothard, Lowe & Wills, {1927] 1 K. B. 246. 

8405. Add. Annotations :—Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Houghton v. 
Nothard, Lowe & Wills, [1927) 1 K. B. 246; 
Liggett tee) v. Barclays Bank, [1928] 
1K. B. 48. 


8407. Add. Annotation :—Refd. Shaw & Sons (Sal- 
ford), Ltd. v. Shaw, [1935] 2 K. B. 118. 


.|}—The directors of a co. 
personally guaranteed an overdraft granted 
to the co. by a bank. They subsequently 
passed a resolution that, subject to the 
approval of the bank, debentures be issued 
to the bank as security for the overdraft, 
& debentures were issued in accordance with 
the resolution :—Held: the directors were 
‘‘ interested ’’ in the arrangement come to 
with the bank in regard to the issue of the 
debentures, & the resolution providing for 
the issue was a nullity.—Vicrors, Lrp. v. 
LINGARD, [1927] 1 Ch. 8323; 96 L. J. Ch. 
1382; 136 L. T. 476; 70 Sol. Jo. 1197. 

8428. Add. Annotation :—Refd. Parker & Cooper 
v. Reading, [1926] Ch. 975. 


3432a. Meaning of ‘‘ book.’’]—Entries made 
in a number of loose leaves fastened together 
in two covers are not admissible in evidence 
as minutes entered in books within 1929 Act, 
8. 120.—HEARTS OF OAK ASSURANCE CO., 
Lrp. v. FLrowerR (James) & Sons, [1936] 
Ch. 76; 105 L. J. Ch. 25; 1541. T. 156; 52 
T. L. R. 5; 79 Sol. Jo. 839. 

3434. Add. Annotation :—As to (5) Consd. Re City 
Equitable Fire Insce. (1924), 40 T. L. R. 664. 


8444. Add. Annotation :—As to (1) Distd. Re 
Windsor Steam Coal Co. (1901), Ltd. (1928), 
140 L. T. 80. 


3451a. ——— Oral resignation—Articles requiring 
written resignation.J—A co.’s acceptance of 
the oral resignation of a director constitutes 
a binding contract, even though the co.’s 
articles require the resignation of a director 
to be in writing.—LATCHFORD PREMIER 
CINEMA, LTD. v. ENNION, [1931] 2 Ch. 409; 100 
L. J. Ch. 397; 145 L. T. 672; 47 T. L. R. 595. 


8455a. ——— Re-election of retiring director—Ad- 
journment of meeting.)—SPENCER v. KEN- 
NEDY, No. 2879a, ante. 


8455b. ——— Failure to re-elect or replace.]—By 
art. 97 of a co.’s arts., ‘‘ At the second 
ordinary general meeting in each calendar 
year, one-third of the directors ... shall 
retire from office. A retiring director shall 
retain office until the dissolution of the 
meeting at which his successor is elected.’ 
By art. 100, “‘ If at any meeting at which an 
election of directors ought to take place the 
places of the retiring directors or some of 
them are not filled up, then, subject to any 
resolution reducing the number of directors, 
the retiring directors, or such of them as 
have not had their places filled up & may 
be willing to act, shall be deemed to have 








PART III. SECT. 28, SUB-SECT. 6.— 
G. (a). 


ni. —— By servant of company— 
Onaatiafied reurn of  execulion.)— 
wD v. Coveman, [1924) 1 


CROWDER 
D. L. R.. 849; 1 Ww. Ww, R. 874 , 20 
Alta. L. R. 1.—-CAN. 


all. —— —— ——.)]—~—When a 
return of nulla bona bas been made by 
the sheriff without a don dared attempt 
having been made to whether 
er not there were assets available to 
satisty the execution, & there were in 
fact exigible assets sufficient for that 
purpose, the return is not such a 
return as ts contemplated by Cos. Act, 
1927, a. 113.—Sre SPENCER 


Alta.), [1929] 4 D. L. i. 838; 8 
a 


PART III. SECT. 28, SUB-SECT. 7.—A. 

8885 ii. ~ Proceedings ratified at 
subsequent meeting properly convened, }— 
A director’s meeting authorised an 
action by the co. No notice was given 
to one director, but at a subsequent 
meeting properly called a resolution 
was passed ratifying the first meeting : 
—Held: the action was properly com- 
menoed.—LYTtTon GoLtp MINES, LTD. 
v. MUNRO (1933), 49 B. Cc. R. 18.—CAN. 





PART Ill. SECT. 28, SUB-SECT. 7.— 
C. (b) i. 


gi. ——.}—In the case of a oo. 
subject to Cos. Act, R. S. C., 
1927, seven forms a quorum for a 
Goo Sazasaren 988) 4 Be Le i 

° vw. s 2 ? 
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PART III. SEOT. 28, SUB-SECT. 7.— 


C. (0). 
1 i. —-— What constitutes inierest— 
Financial interest.}—The personal 


interest which disqualifies a director 
from voting must be a financial interest, 
not merely a friendly apirit or a feeling 
of affection, ¢.g., that of a husband for 


A LTp. (No. 2), [1931] 3 
W. W. R. 306.—CAN, 


PART iil. SECT. 28, SUB-SEOCT. 7.—D. 


oi, —— Meeting not in fact held.}— 
Davis v. P. PALLESEN Darmmy & CREAM- 
ERY Co., {1935] 3 W. W. R. 305; 4 
he R. 518; 3) F. L. J.(Can.) 180,.— 


3455c. 


3455d. Effect 


PART Ii. SECT. . SUB-SECT. 8. 


iP 


ment.}-—-LONDON FINANCE CORPN. v. 

BANKING SERVICE CORPN. (Ont.), (1925) 

1D. L. R. 319.—CAN. 

PART III. SECT, 28, SUB-SECT. 9.—C. 
so. Remuneration voted by directora— 





been re-elected "’:—Hoeld: if a_ retiring 
director was not re-elected, & if his place 
was not filled up at the same meeting, he 
retained office until his retirement by rota- 
tion, since by art 100 he was to be eed 
to have been re-elected & therefore there 
was no vacancy to which a successor could 
subsequently be elected.—HoLttr »v, Cart- 
TERALL (1931), 47 T. L. R. 332. 

Construction of articles.}—Art. 85 
of a co.’s arts. of assocn. provides that “ at 
the ordinary meeting in 1925 & every sub- 
sequent year, one-third, or the nearest number 
next below one-third, of the whole number 
of directors shall retire from office,” that a 
retiring director is to be eligible for re-election 
at the meeting at which he retires & shall act 
as director throughout that meeting, & that 
the directors to retire in 1925, “‘ unless the 
directors agree among themselves, shall be 
determined by ballot’’ & those to retire in 
every subsequent year “ shall be those who 
have been longest in office since their last 
election & when two or more of such directors 
shall have served for an equal period, then 
their retireme»t shall be determined by 
ballot.”” In 19°25 the board consisted of the 
chairman & seven other directors. Of these 
the managing director was by art. 101 not 
liable to retire by rotation or be taken into 
account in determining the rotation of 
retirement, & two others were additional 
directors appointed under art. 90, which 
povieee that any additional director should 
10ld office ‘“‘ only until the next following 
ordinary general meeting of the cv.’ No 
question arose as to the first directur to retire, 
but if a second director had to retire a 
selection had to be made between the piti. & 
the chairman who had held office as directors 
for an equal period :—Held: (1) the words 
‘by ballot” in art. 85 meant ‘‘ by lot’’; 
(2) ‘‘ the whole number of directors ’ under 
art. 85 of whom a proportion was to retire 
did not include the additional directors, who 
by art. 90 only held office until the ordinary 
general meeting, seeing that the directors 
to retire fell by art. 85 to be determined at 
that meeting. It followed that one director 
only had to retire.—IiyrRu v. Mitton Pro- 
PRIETARY, LTD., [1936] Ch. 244 ; 105 L. J. Ch. 
121; 154 L. T. 120; 52 T. L. R. 208; 80 
Sol. Jo. 15, C. A. 

on contract of service.]—-PItfs. 
entered into an agreement with deft. co., 
a private co. under 1929 Act, to act as 
managers, buyérs & supervisors for a term of 
5 years. The agreement provided that it 
should be ipso facto determined upon either 
of pltfis. at any time vacatiny his or her office 
as director, but neither of them should at. 





any time during its continuance resign his | 


or her directorship or disqualify himself or 
herself from holding such office. At the first 
ordinary general meeting of the co., when 
pltfs. would, under Table A, art. 73, which 
was incorporated in the co.’s articles, auto- 





Not during term of appotint- 


tors to 


V alidity— Action by shareholder—Onus 
of proof.j}—When a pitf. complains of 
directors voting a salary & travelling 
expenses to the managin 
must show that their action was either 
ulira vires or of a fraudulent. character, 
& although it is beyond the power of 
direc vote the salary & 
expenses, this defect can be remedi 

at a shareholders’ meeting where the 
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8475. Add. Annolation :-—As to 


8491a. 


$3494. Add. Annotation :-—Refd. 


Vol. IX.—Companies. Cases 3455b—8497a. 


matically vacate their offices as directors, 
but be eligible for re-election, the chairman, 
who was the governing dircctor, proposed a 
resolution that another person be appointed 
director in place of one of pltfs. & that the 
remaining vacancy be left unfilled. This 
resolution was after adjournments passed. 
Deft. co. then treated the agreement as 
terminated, & plitfs. brought this action for 
wrongful dismissal :—Held: (1) if pltfs. had 
been re-elected, or not being re-elected there 
had been no resolution to fill up the vacated 
office, there would have been no vacation of 
their offices ; (2) the provision in the agree- 
ment for its termination did not apply only 
to voluntary resignation, & pltfs.’ offices as 
directors had by reason of the passing of the 
resolution been ipso facto determined under 
the first part of the clause.—WALKER v. 
KENNS, Lrp., [1937] 1 All Ei. R.. 566, C. A. 
(1) Refd. Re 
Patrick & Lyon, Ltd., [19383] Ch. 786. 


8490. Add. Annotations :—As to (2) Refd. A.-G. v. 


Goddard (1929), 98 L. J. K. B. 748. Asto (4) 
Refd. Ramsden v. David Sharratt & Sons, 
Ltd. (1930), 35 Com. Cas. 314. ener 
AN a Harrods, Ltd. v. Lemon, [1931] 2 K. 





—-——— Effect of voluntary winding-up.] 
—By an agreement in writing inade between 
pltf. & deft. co. pitf. was appointed managing 
director of the co. for a term of 5} years at a 
fixed salary. Before the expiration of that 
period the co. passed a resolution, which was 
assented to by pltf., for the voluntary winding 
up of the co. on the ground that by reason of 
its liabilities it could not continue its business. 
Pitf. thereupon brought an action claiming 
damages for repudiation of the agreement :— 
Held: a term could not be implied in the 
agreement that if the co. should be wound up 
voluntarily & pltf. should vote for that course 
being adopted, his eruployment should cease 
so as to disentitle him to damages for breach 
of the agreement. Pltf. was therefore 
entitled to damages for breach of the agree- 
ment.—FOWLER v. COMMERCIAL TIMBER Co., 
Lrp., [1930] 2 K. B. 1; 99 L. J. K. B. 529 ; 
143 L. T. 301, C, A. 


Annotation :-—Retd. Ie Farrer (T. N.), Ltd., [1937] Ob, 352, 
3492. Add. Annotations :—Consd. Re Golomb & 


Porter & Co.'s Arbitration (1931), 144 L. T. 
583. Refd. Shuttleworth v. Cox (Maidenhead ) 
(1926), 43 'T. Li. R. 83. 

United Indigo 
Chemical Co. v. Robinson (1931), 49 R. P. C. 
178. 


8497a. —-— Failure to obtain qualification shares—— 


Recovery on quantum meruit.}—Pltf. was 
appointed managing director of a co. by an 
agreement under the co.’s seal which also 
provided for his remuneration. By the 
arts. of assocn. of the co. each director was 
required to obtain his qualification shares 
within two months after his appointment. 
Neither pltf. nor the other directors obtained 








managin director is a majority 
shareholder.—HousTon vv. VICTORIA 
MACHINERY Dxpor, LTp., {1924} 2 
L. R. 657: 33 B.C. R. 425.—0 ‘ 


sg. Lemuneration of profitse—Meaning 
of “ profits.”"}—-CAaRLTON HOTEL Co,, 
Lrp. v. GARDINER, [1934] 3 W. W. R. 
97 Ss D. L. R. 718; 48 B.C. R,. 441.—- 
CAN. 


director, he | D. 


raveljin 


19* 


PART IIl. SECT. 28, SUB-SECT. 9.—D. 
sp. Hzatent of 


director, there is an implication of 
further & larger authority than in the 
oasc of a general manager who is not 
a director ; but when directors appoint 
a ** man 
taken to have tpso facto delezated to 
him some of their Rowers as a board 
of directors.—-MID 

LTp. v. McEwen, [1925 2 D. L. R. 
ia Saha 


their qualification shares within two months 


or at Tl. Pitf. having done work for the co. 
claimed to recover the remuneration provided 
for in the agreement, or, alternatively, on the 
basis of a quantum meruit:—Held: the fact 
that pltf. did the work under an agreement 
which was in the fact void did not ntitle 
him from recovering on a quantum meruit.— 
ORAVEN-ELLIS v. CANONS, Ltp., [1986] 2 
K. B. 403; [1936] 2 All E. R. 1066; 105 
L. J. K. B. 767; 1551. T. 376; 52 T. L. R. 
657; 80 Sol. Jo. 652, C. A. 


8500a. Power to provide for employees—Grant of 


pension.]—A private co., the articles of which 
authorised the directors to provide for the 
welfare of employees & their widows & 
children, entered into a deed of covenant by 
which it granted a pension of £500 a year to 
the widow of a former me irector 
five years after his death. Some three years 
later the co. passed a resolution for voluntary 
winding-up. The widow lodged a proof in 
the winding-up for the capitalised value of 
the annuity, but the liquidator rejected it :— 


Held: the transaction was not one for the. 


benefit of the co. or reasonably incidental 
to the co.’s business. The pension did not 
come. within the terms of the co.’s articles, 
as a managing or other director is not a person 
in the employment of a co., & the action 
of the directors was not confirmed by the 
shareholders in general meeting convened 
for the purpose of doing so. The grant of the 
pension was therefore void & ultra vires the 
co.—Re Lee, BEHRENS & Oo., LTD., [1932] 
2 Ch. 46; 101 L. J. Ch. 1838 ; 147 L. T. 348; 
48 T. L, R. 248; [1931] B. & CO. R. 160. 


8502. Add. Annotations :—Consd. Underwood v. 


3582a. 


Cases 3497a—3582a. ENGLISH AND Empree Dicest SUPPLEMENT. 


Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; SE eee v. 
Nothard, Lowe & Wills, [1927] 1K. B. 2486. 
Refd. Kreditbank Oassel G. m. b. ‘Hv. 
Schenkers, [1926] 2K. B. 450. 


$3505. Add. Annotation :—Refd. Harmer v. Arm- 


strong, {1934] Ch. 65. 


8506. Add. Annotation :—Generally, Refd. Kredit- 


bank Cassel G. m. b. H. v. Schenkers, [1926] 2 
K. B. 450. 


8506a. —— —— Cheque — Presumption of 


authority.J—StTrewarT (ALEXANDER) & Son, 
or DuNpDEBR, LTD. v. ee BANE, 
Lrp., [1926] W. N. 271, C. A 


8526. Add. Annotations :—As to (2) Refd. Cotter 


v. National Union of Seamen, [1929] 2 Ch. 58. 
Generally, Refd. I. R. Comrs. v. Fisher’s 
Exors., {1926} A C. 395. 


8526a. ‘‘ Person in the employment of the com- 


pany ’ *—-Director.}—N oO menee ag or other 
director is a ‘‘ person in the employment of 
the company.”—NORMANDY v. IND CooPE & 
Oo., Lrp. [1908] 1 Ch. 84; 77 L. J. Ch. 82; 
97 L. T. 872; 24 T. L. R. 57 ; 15 Mans. 65. 


8582. Add. Annotations :—Refd. Thomas v. Todd, 


[1926] 2 K. B. 511. Consd. Fowler v. Com- 
mercial Timber Co., [19380] 2 K.B.1. Folld. 
Re Gramophone Records, Ltd. (1930), 69 
L. Jo. 201. 


-}—By the articles of a private 
CO. overning director, who also held 
practicall ly the whole of the share capital, was 
so appointed for his life, or until he should 
resign or be removed by special resolution of 
the co., at a salary of £300 a year. After 
he had ‘continued in office for some years the 
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eral manager is chosen from the 
tors & is therefore a managing 


to borrow, & 


ing director,” they may be | ®8sume 


EST COLLIERIES, 











borrowt power. }—-Mon: Fiber Bar 
by pltf ‘re ad & 


F. was in pers rotor ‘the 
Bo: "3 business, but the directors had 
not delegated ee Bias Haband power 
to him :—Held: 


had no actual eathority from the co. 
ltf. was riee entitled to 
eS he directors cage es B 
ga orrowing powers 

one director who had been left in full aft; 8 By be He 
control of the ou ne Pegs pear D. L. R. 838; 


FINANCE CORP 
‘TaYion, LTD., FEN SOOT N. ZU. B 131.— 


sb. Not a pag Vad r pated F along 


tes in hte SEs 
Gmovx, [1926] 2 D. L. F900: 5 
Can. Crim. Cas. $15: Host. Q. R 
K. B. 862.—CAN. 


eis Il. me rola SUB-SECT. 1.—A. 
mine engineer—Com- 

pari Act, } 1937. 8. 113.}—STSVENS v. 
oe 2 W. W. R. 
pn oan 4 


ow. OW abt 


ac. he labourer, plone or ap- 
prentice— Director also field manager of 
mining company.}—Sect. 113 of Cos. 


r alone 


Francis & 


}~Persons sq. Fraud of managing ak 4, a 
dealing with & man director need | gecret arrangement for 8 sc pe of f propert Act, 193 oes not make the other 
only satisty themscives that he has the | —Laskut v. HANNAH (B. son, directors of a poe ou phe yen 


Rte to do what he does, oven though 
ke Pingd his personal advan — 
STANLEY WEDLOC a ie = 
Rovat BANK, Ue 4 D: oh 
Co. B. R. 103. 


3501 vi. —— —,}—Where 
under the arts of assocn. of a co. ite 
managing director might have the 
power which he purported to exercise, a 
pean contracting with the oo. thro a 

is entitled to assume that 
actually oot have such power. ~—-Re 
BRITISH COLUMBIA BOND CORPN., Ltp., 
& LANG, (198i) 1 W. W. R. 286; 2 
D. L. R. 985.—CAN 











2804 —_—- 


-b-Held: 
evidence proved ‘R.’s position to 
ee that of managing director, &, there- 
. pres 
since there waa nothing adduced by 
the co. to negative his authority, that 
he had authority to contract on behalf 
of the oo. to pay pitf. a gt pce ao 
WRATHALL vt, RIPSTEIN & MANITO 
EXPLORATION Co. LaTD., (1988) “I 
MF Feet gl Mam lye a: 
741.-—OAN. se 


f{i,—— -——~ Presumption aa to 


resumed, especially . 


$7.8. O. R. 324.—CAN. 


st. Position as trustee-—-Advantage to 
company from misconduct.]/—A manag: 
ing director acting in a way hfroaneartd 
he derives an improper advantage to 
himself financially or otherwise cannot 
justify it by showing that his action 
was of benefit to the co. SPR ah 
OOLUMBIA TIMBEB INDUSTRIES 
hy OURN LTD. v. BLACK (1934), 48 

B. O. R. 209. —CAN. 


ri. —— Effect of bye-law.}—The 
president of a co. has no authority 
without the authorisation by the 
bo to Reade solrs. in the co.’s 


businosa there be a bye-law 
: iving ling a gene oversight over the 
usiness of the at Being’ PETRIE Mano: 
ACTURING Co., p. HuGcuss, {1924} 
CD-L RB. 1308: ye eae 1.— CAN. 
oi. ——— Chegue—Uneatisfied judg- 
ment Held: the 


was uot prevented from 
against Desert upon it WRIGHT 
v. Cae, Pr1936] 4 -L. R. 1050.— 


2K 


against. nla teal 
creditor, to whom the cheque was paid, | 
proceeding 


im as a “ clerk, labourer, servant or 
apprentice ’’ of the co. 
bu. : whether, bd if pltf. had not 
been a director, his posi oa as field 
m er for a gold mining c inter- 
bo be in the light of the authority 
had, the work he did & the place & 
of its performance, would 
bare put him in the class of “ labourers 
or ypheean within the meaning of 
sald -—MULLIGAN v. LANCASTER, 
(gar) W. W ~R.73; 1D. L. R. 414. 


* 


PART III. SECT. 29, SUB-SECT. 1.—B. 
01, ——- By president—Conjirmatton.] 
perven’ had been orally 
services bad, been occ ent of tan tee & his 
for three 
r.) fe orondene 
Shorty 8 hire him being Rveswoned : 
—Held: the co. could no sepuciete 
the agreement, onthe mere ground that 
it was not formally authorised or 
adopted by bye-law.— BLOOMFIELD p. 
aos oo OVERALL MANUFACTURING 
We. he abt er W. R18; 


Gears 3D. L. R. 1 (937) 7 
R. Boge ttoe) oe. 
1137, 


co. passed a resolution for voluntary winding- 
up, & he ceased to act as director. His 
assignees sought to prove in the liquidation 
for compensation due to him for loss of office, 
but the liquidator rejected the claim :— 
Held: as the only contract betweon the 
director & the co. was that contained or 
evidenced in the articles, his employment 
as such was conditional on the continued 
existence of the co., & ceased automatically 
when it was wound up. But assuming there 
had been any breach of contract it was one 
in respect of which, in the circumstances, no 
damages were recoverable—Re Farrer 
(T. N.), Lrp., [1937] Ch. 352; [1937] 2 All 
BE. R.505; 106 L.J.Ch. 305; 1571. 7.481; 
53 T. L. R. 581; 81 Sol. Jo. 357. 


8535. Add. Annotation :—Refd. Re Lee, Behrens 


& Co. (1932), 48 T. L. R. 248. 


Vol. IX.—Companies. Cases 3532a—3560a. 


8540a. ——— ——— Presumption of authority—Due 
delegation of authority.|—-Houauton & Oo. v. 
NoTsHarp, Lownb & WILLS, No. 3157a, ante. 


8549. Add. Annotations :—Apld. Kleinwort, Sons 

Co. v. Associated Automatic Machine 

Corpn., Ltd. (1984), 151 L. T. 1. Distd. 

Peterborough Trust, Ltd. v. Steel Industries 

of Great Britain, Ltd. (1934), 78 Sol. Jo. 861. 

Refd. De Tchihatchef v. Salerni Coupling, 
Ltd., [1932] 1 Ch. 330. 


8549a. —— ———,]— KLEINWORT, Sons & 
Co. v. ASSOCIATED AUTOMATIC MACHINE 
CorRPN., Lrp., No. 2419a, ante. 


ak eae Annotation :—Refd. The Hayle, [1929] 


8560. Add. Annotations :—Consd. Chibbett v. 
Robinson (1924), 132 L. T. 26. Distd. 
Mudd v. Collins (1925), 183 L. T. 186; Reed v. 





ear Seymour (1927), 11 Tax Cas. 625; Henry v. 

sing 5 i983) 48° Te err ine, Sohrens Foster (Arthur), Henry v. Foster (J Sig 
: ? errata: : Hunter v. Dewhurst (1931), 145 L. T. 225. 

8536a. —— -]—Re LEE, BEHRENS & Oo., Expld. & Distd. Shipway v. Skidmore (1932), 
Lrp., No. 3500a, ante. 16 Tax Cas. 748. Consd. Denny (H. & A.) 





sd. By whom fized—Directors.}— | directions the 
The remuneration of an officer of a co. 


3536b. Remuneratior payable out of profits— 


Whether profits available for dividend.]}—In 
consideration of services rendered & of the 
transfer of certain rights to the co. by him, 
the co. agreed as purchasers ‘‘to pay to 
[pltf.] out of the first profits of the purchasers 
& in priority to all dividends payable in 
respect of any shares in the purchasers’ 
capital the sum of £1,000.’’ The balance 
sheet of the co., for the year ending Mar. 31, 
1935, showed a profit of £698 lls. 10d., 
which sum the directors used for writing off 
preliminary expenses & in making a transfer 
to certain reserve accounts. Pltf. contezed 
that the £698 lls. 10d., being the first profit 
of deft. co., he was entitled to payment of 
that sum in part satisfaction of the £1,000: 
& that the co. by the publication of the 
balance sheet were estopped from denying 
that the £698 lls. 10d. was a first profit :— 
Held: upon the true construction of the con- 
tract the words “‘ the first profits in priority 
to all dividends’’ means profits available 
for dividends; & the test is whether the 
purpose to which the directors have applied 
the sum in dispute is one to which the share- 
holders could not object if such application 
deprived them of what would otherwise 
have been a dividend.—STEWART v. SASHA- 
LITE, Lrp., {1936] 2 All E. R. 1481; 62 
T. L. R. 712. 


8537a. Superannuation—Alteration of scheme— 


Whether ultra vires.J—Re ELDER DEMPSTER 
SUPERANNUATION FUND ASSOCN. (1933), 78 
Sol. Jo. 13. 





y 





Agreement for non- | Giaim then before 
express authority 


se. Who liable for — Directors — | Becessary.-McLgop v. UNITED saint 
hether manager included in“ labourers, 107 7 -CAN, (P.H.1.), (1925) 3 D. L. R. which would otherwise have been 


v. Reed (1933), 18 Tax Cas. 254. Refd. Stede- 
ford v. Beloe, [1931] 2 K. B. 610; Dewhurst 
v. Hunter (1932), 146 L. T. 610. 


3560a. Remuneration by commission—Amount re- 
coverable—How calculated.]—Applt., pltf. in 
the action, was for many years secretary 
of resp. co. Originally he received a fixed 
salary per week, but in 1916 an agreement 
was made between him & one A. 8., managing 
director of resp. cuo., to the effect that in 
addition to his weekly salary he was to 
receive 10 per cent. on the balance of profits 
after payment of 124 per cent. dividend. 
In 1926 applt. quarrelled with A. S. & left 
the service of resps., & shortly afterwards he 
brought this action for an account of the 
sums due to him as commission & for pay- 
ment of the amount found to be due. It 
appeared that nearly all the capital of the 
resp. co. was held by A. S. & his family, & 
that he, as managing director, had entire 
control of the co.’s business. During applt.’s 
tenure of office A. S., with the connivance & 
assistance of applt., habitually appropriated 
funds of the co. to his own purposes. Applt. 
in framing his claim for commission con- 
tended (i) that the 124 per cent. dividend 
referred to in the agreement must be a 
dividend subject to income-tax ; (ii) that the 
1234 per cent. dividend must be limited to an 
amount representing 12} per. cent. on the 
capital of the co. at the date of the agreement 
& liad no application to subsequent increases 
of capital: & (iii) that for the purpose of 
calculating his commission he was entitled to 





Pp ne brokers, abusing their powers & giv enabling the ct. to hold a general 
pot ae aot: a) SURGE. tne y bad no power to oe investigation into the conduct of an 
TICONDEROGA PULP & PAPER Co. v. | officer of the co. The examen 
must be fixed by the directors, & can- | COWANS, [1925] 4 D. L. R. 1.—CAN. there intended is for the purpose o 
not be fixed by the sharehold 


ere.— g 
WILBON vo. WOOLLATT, [1928] 4 D. L. R. | shareholders to gain advantages of share- 
403; 623 0. L. R. 620.—CAN, holders.}—Held : 


fixing Hability in respect of a particular 

a , "The ct Fhe sect. 

does not oe any nen poe 
or any new , but only pro 

Can- f qiode of enforcing righte 


servanis & entices.’’}—DOMANBKI enforced by the ordinary procedure 
ILSON, 11886) 4D.L.R.17; 0. R. g tii. —-— —— Cancellation of sub- | of the cta. ih person cannot therefore 
400; 5 F.1L. J. (Can.) 69.—CAN. scriplion for stock.}—Held: express | be held Mable under the sect. unless he 
authority necessary.—He SON Ray | ig already Hable to pay a eum of money 


MANUFACTURING CO 2 p. ROBSON | by some principle of ordinary law. or 


——— -—— Contracts for purchase 
}—Held: the co., in order to of. 


—K 
PART III. SECT, 29, SUB-SECT. 1.—D. | (Ont.), (1925]1 D. L. 0.175; 5C. BR. f fal clause of Cos. 
: 3: affo., 4C. B. R. 697.— by virtue of 4 spec 


CAN. Act imposing upon him a particular 
Hability.--ZULULAND Moro 


. Liabilities — Inveaigation into Rk CoO. o. 
Hability, must show that their | conduct.}—~Act 46, 1026, 8s. 184 (1) SHORT, Lil oer a3 ETO. (1028), 49 


were, to the knowledge of the | is not designed 


or the purpose of | N. L. R. 368.—8. 


an 


Cases 3560a—3657, ENGLISH AND HimpPrrE DIGEST SUPPLEMENT. 


reintroduce into the accounts all the sums 
which had been unlawfully a ee for the 
benefit of A. S. personally :— (1) the 
12} per cent. dividend must be a a “dividend 
subject to income-tax; the 124 per cent. 
dividend must be measured on the capital 
as it stood in each year when the accounts 
were made up; & in reckoning the amount 
on which commission must be paid no 
account could be taken of the sums which 
ought to have been included in the profits 
but had been misa pipes by A. 8.3 
(2) although applt. een guilty of mis- 
conduct in relation to the affairs of resps., 
he was entitled to recover moneys which 
were already due to him for work done on 
resps.’ behalf, & the remedy of resps. was an 
action or counterclaim for damages for 
breach of duty.—RAMSDEN v. SHARRATT 
Seen Sons, Lrp. (1930), 35 Com. Cas. 
314 


Annotation : en to (2) Refd. Lever Bros., Ltd. v. Bell (1930), 
47 T. L. R. 4 


8560b. ——-- Effect of misconduct. ]|}—RAMSDEN 
v. SHARRATT (Davin) & Son, Lro., No. 
3560a, ante. 

3565. Add. Annotations :—Consd. Shaw & Sons 
(Salford), Ltd. v. Shaw, [1935] 2 K. B. 313. 
Refd. Swedish Central Ry. v. Thompson, 
[1924] 2 K. B. 255; Russian Commercial & 
Industrial Bank v. Comptoir d’Escompte de 
Mulhouse, Banque Internationale De Com- 
merce De Petrograd v. Goukassow (1924), 
40 T. L. R. 837; Todd v. Egyptian Delta 
Land & Investment Co. - 11928) 1 PK. B. 152; 
Lazard Bros. & Co. v. Midland Bank, Ltd. 
(1982), 49 T. L. R. 94. 

3567a. ——— Presumption of authority—Due delega- 
tion of authority.|;-HouGHToNn Co. vw. 
NoTHarRD, LOWE & WILLS, No. 3157a, ante. 


3568a. ——— Purchase of goods for company’s 


benefit.|—-LeEVY v. METROPOLITAN CAB Oo. 
(1854), 23 L. T. O. S. 67. 


8578. Add. Annotation :—Refd. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730. 

3576. Add. Annotation :—Refd. Slingsby v. Dis- 
trict Bank, Ltd. (1931), 47 T. L. R. 587. 


3586. Add. Annotation :—Refd. Reid & Sigrist, 
Ltd. v. Moss & Mechanism, Ltd. (1932), 49 
R. P. C. 461. 


8500. Add. Annotation ‘—Refd. 





Pickford v. 


Quirke, Pickford v. I. R. Comrs. (1927), 138 
L. T. 600. . 

Add. Annotation :—Refd. Stewart v. Sasha- 
lite, Ltd., [1986] 2 All E. R. 1481. 


8599. Add. Annotation :—As to (1) Refd. Stewart 
v. Sashalite, Ltd., [1936] 2 All HE. R. 1481. 


8608a. —— Bills of —-, drawn by 
branch manager.|—The arts assocn. of a 
co. empowered the directors to determine who 
should be entitled to sign & make, draw, 
accept & indorse on the co.’s behalf bills, 
notes, receipts, acceptances, indorsements, 
cheques, etc. The co., whose business was 
that of forwarding agents, had a branch at 
Manchester under a branch manager, C. 
This branch manager, without having in 
fact received any authority from the co., & 
acting in fraud of the co., drew seven bills of 
exchange on behalf of the co. signed ‘'S.C., 
Manchester manager.’’ The bills were drawn 
to the order of the co., they were accepted 
by C. & W. & indorsed on behalf of the co. 
‘*8.C., Manchester manager.’’ In an action 
on the bills by the holders in due course 
against the co. as drawers :—Held: (1) pltfs. 
were not entitled to act on bills drawn by a 
person in the position of the branch manager ; 
(2) the bills were forgeries under which pltfs. 
could have no title—KREDITBANK OASSEL 
G.m. b. H. v. SCHENKERS, [1927] 1 K. B. 826; 
96 L. J. KB. B. 501; 136 L. T. 716; 43 
T. L. R. 237; 71 Sol. Jo. 141; 32 Com. Cas. 
197, C. A. 

Annotations :—As to (1) Consd. British Tbomson- aquston 
Co. v. Federated European Bank, Ltd., [1932] 2 K. B. 
176. Refd. Liggett (Liverpool) v. Barclays Bank, eee) 
1 B. 48. As to (2) Consd. Slingsb re District Bank, 
Ltd. (1931), 47 T. L. R. 587; South London Greyhound 
Racecourses, Ltd. v, Wake, [1931] 1 Ch. 496; Algemeene 
Bankvereeniging v. Langton (1935), 40 Com. Cas, 247. 

3608. Add. Annotation:—Dbtd. Wurzel  v. 
Houghton Main Home Delivery Service, Ltd., 
Wurzel v. Atkinson, [1937] 1 K. B. 380. 

3618. Add. Annotation :—Refd. Beattie v. Beattie, 
Ltd., [1938] 8 All FE. RR. 214. 

3652. Add. Annotation :—Refd. Re Glyncorrwg 
Colliery Co., Railway Debenture & General 
Trust Co. v. The Oo., [1926] Ch. 951. 

8656. Add. Annotation :—Refd. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

8657. Add. Annoiation :—Consd. Re City Equit- 
able Fire Insce. (1924), 40 T. I. ‘R. 53, 


3595. 





PART II, SECT, 29, SUB-SECT. 2, —_ 


Be eee —— By acts of secretary-treasurer.) 
(1) a secretary -treasurer, as 
such, we no authority to bind his co. 
(2) on the facts, there was nothing to 
show that the authority of the secretary: 
treasurer in this case was other or 
more extensive een that of any other 
vw. UNION NATURAL 
Gas. Co. (1922), 53 0. L. R. 88.—CAN. 


PART III. SECT. 29, SUB-SEOT. 3.—B. 


3596 1, Remuneration by commiasion 
—Based on profisa—& weekly sum— 
Provision or "Axed mintmum—- Right to 
pictorial ees - profits. |—GALLE- 
Wat MoTors, LTD., 

(1081) 2 D. L. R31 310; 3 M. P.'R. 187, 


sb. Right to remuneration— Absence 


ey en Act, 
R S. M., is 35), 8. 32.}—MENzIEs 
v. TYND UVARRIES CO. 

L. R. 850; [1926] % 


[sae’) D. 
Ww R. 864.—CAN 





PART Il. SECT. 29, SUB-SECT. 3. ag: 
g i. ——.]—-Where the 
manager of a co., acting in good faith 
under the authority which he thought 
was vested in him & which could have 
vested in him under the co.’s arts. of 
assocn. -» executes a contract on the 
co.’s behalf, & the other party accepts 
him as having authority, the co. 
is bound by his act.—ASSOCIATED 
GROWERS OF BRITISH COLUMBIA, LTD. 
e. Beatty: COLUMBIA FRUIT LAND, 
(1925) 1 D. L. R. Boe Oeee) 1 
Sa R. 505; 34 B. C. 533.— 








ETITCODIAO Cc 
t 033) 5M. P. R. 442. Scie 


8603 i. —— By epresenta- 
tion—Question o ‘authori }RAVENE 
PLANTATIONS, H. 
AuRay (1927), 48N. L. Rims. AF. 


PART Ii. SECT. 29, SUB-SEOT. 3.—D. 
sl. For judgment against company-— 
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I n “ackion brvught on: on manager’s tnatrase: 
tians.}—Held: the manager was not 
liable. —PACIFIO COAST AL 








MINES, 


LTD. v Storey (1926) 1 D. L. R. 
670: [1926] 1 W. W. R. 478; 36 
B. GC. R. 321.—CAN. 


sm. Undue preference.])—An officer 
of a co. who grants an undue preference 


st thin the meaning 
of Act 46, 1926, 6. 184 (1). A part- 
time Bocretary is an officer ‘of the co. 
within oes cone meet — ZULULAND 
Moror Co. GUIDA LOR, 
ETO. (1928), 49 N ue: Ri 376.—S. AF. 


PART III. SECT. 29, SUB-SECT. 4.—A. 


sn. Contract to ee bron on obtaining 
control of compa LL bee at hy 
PURDOM v. DoLeree ic (Can ye (to80) 8 b 
ra R. 419; affy., 33 0. 425, 


PART III. SECT. 29, SUB-SECT. 4.—D. 
gi.— — -_}+-Re ALPHA 

MORTGAGE & INVESTMENT Co. (1916), 

34 W. LL. R. 483; 10 W. W. R. 652.—- 


CAN, 


8661. Ada. .innotation :—Consd. Re City Equit- 
able Fire Insce, (1924), 40 T. L. R. 853. 


$661a. J|—Re Crry EqurrasLe Fire Insur- 
ANCE Co., Lrp., No. 3059a, ante. 


8662a. Inspection of securities—Whether in proper 
custody.|—He Crry EQUITABLE FIRE INsurR- 
ANCE Co., Lrp., No. 3059a, ante. 


3664. Add. Annotation :—Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 


8665. Add. Annotation :—Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


8668. Add. Annotation :—As to (1) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. L. R. 664. 


8670a. —— j}—Re Crry EqvurrasLe Fire 
INSURANCE Oo., Lip., No. 3059a, ante. 


8674a. Duty to report to members—Extent of duty.] 
—The duty of the auditors of a co. to make 
a report to the members, under 1929 Act, 
sect. 134 (1), is confined to forwarding their 
report to the secretary of the co.—Re ALLEN, 
Craia & Co. (LONDON), Lrp., [1934] Ch. 
483; 103 L. J. Ch. 193; 151 L. T. 323; 
50 T. L. R. 301 : 78 Sol. Jo. 223. 


8675. ees this casa add ‘‘ See, now, 1929 Act, 
8. on 


$684a. Application of Interpretation Act, 1889 
(c. 68), Ss. 1 (1)—To special articles used with 
Table A.}—By the arts. of assocn. of a co. 
which was incorporated in 1906 it was pro- 
vided that Table A in the first sched. to the 
Cos. Act, 1862, should apply to the co., but 
that certain clauses of Table A should be 
excluded. In an action by a director against 
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PART III. SECT. 29, SUB-SECT. 5.—B. 
3661 i. General rule.J—Persons who 
continue from year to year to assume 


3668 i. fs 
the duties of auditors must be held to a 





& Mirciiet, Lro. v. BarrruM, [1934] 
1 W. W. kt. 2%4.--CAN 
balance 


Vol. [IX.—Companies. Cases 3661— 


the co. & its directors, in which he claimed a 
declaration that a notice purporting to 
remove him from the office of director was 
invalid, the question arose whether Interpre- 
tation Act, 1889 (c. 63), 8. 1 (1), which 
provides that words in the singular shall 
include the plural & words in the plural 
shall include the singular eupls to the 
special articles which were used with Table 
A:—Held: sect. 1 (1), which governed 
Table A, also governed the special articles 
which were used with Table A, &, applyin 
this principle to the notice in queen pltf. 
was validly removed from his office of 
director & the action failed.—FELL  v. 
Derspy LEATHER Co., Lrp., [1931] 2 Ch. 
252; 100 L. J. Ch. 311; 145 L. T. 356. 


3692. Add. Annotation :—Consd. Oswald Tillotson, 


Ltd. v. I. R. Comrs. (1932), 48 T. L. R. 628. 


83698. Add. Annotations :—As fo (1) Refd. Batu 


Pahat Bank, Ltd. v. Tan Keng Tin, Official 
Assignee of Property, [1933] A. O. 691. As 
to (2) Consd. Shuttleworth v. Cox (Maiden- 
head) (1926), 43 T. L. R. 83. 


8695. Add. Annotation :—Refd. Campbell v. Rofe, 


[1933] A. O. 91. 


3696a. ——- Increase in voting rights of preference 


shareholders. ]—St. Davips (LORD) v. UNION 
CastLe Main SS. Co., Lrp. (1934), 78 Sol. 
Jo. 877. 


3698. Add. Annotation :—Expld. & Distd. Jacobs 


v. Batavia & General Plantations Trust, 
[1924] 2 Oh. 329. 


(a Ae NR ON A Fo RY eRe neater nape ncn ata 


Tene certain eums paid as preference 
{vidends as a result of such dofault.— 
sheet. J— Re FULTON (Joun) & Co., Lrp., (1932) 

py N. J. 35.—IJIR. 





have agreed to conduct their work in 
a reasonably skilful & careful manner. 
In an action in which deft. auditors 
were held liable in damages for negli- 
gence in not detecting defalcations by 
the pltf.’s accountant, it was held that 
there was ample justification for the 
belief of pltf.’s shareholders that the 
report pltf. was receiving annually 
from defts. provided for such an audit 
as would reasonably catch such thefts 
& manipulations of the books as said 
employee had been guilty of. Defts. 
were not justified in taking directions 
from another employee, the manager, 
whom they were required to check, 
as to whether it was necessary to do 
certain work of checking. Since defts. 
were aware that ae ty system of check- 
ing was faulty that the danger of 
theft was always present, the default 
of pltf., or of its employees other than 
the accused in not remedy that 
situation did not excuse the con oe 
negligence of defts. The fact tha 
pitt. had received from bonding cos. 
the greater part of the loss it had sus- 
tained was not a defence to the action. 
Any possible issue arising from such 
pe nt might be left to be determined 
ween plitf. & said cos. on defts. 
making payment, or. alternatively, if 
defts. so required, the form of judg- 
ment might provide for notice to any 
parties, such as the bonding coz., 
resumed to have an interest therein.— 
NTERNATIONAL LABORATORIES, LTD. v. 
Dewar, [1932] 3 W. W. R. 1743 [1933] 
1D. L. R. 34; revad., [1933] 2 W. 


W.R. 

529; 3 D.L. R. 665; 41 n. Ll. R. 
329.—CAN. | 

3661 if. -}—The extent of the 





duty & liability of an auditor depends 
on the terms of his employment in 
the particular case, & on the book- 
k methods used, to the know- 


ledge f his pl b th 
0 employer, iy e 
es ae officials.—- J per hel AUBTIN 


Although an auditor of a co. is not an 
insurer, & does not ruarantee that the 
books of the co. show the true position 
of its affairs or that his balance-sheet 
is accurate according to the books, it 
is his eet to ascertain & certify to 
the shareholders the true financial 
position of the co. at the time of the 
audit so far as reasonable care & skill 
on his part discloses it; it is not 
sufficient for him to ascertain that the 
balance-sheet corresponds to the books, 
he must take reasonable care to ascer- 
tain that the books themselves show 
the true position. It is his duty to 
ie Se & comment on any item in the 
balance-sheet furnished by the directors 
which either appears or is found from 
investigation to call for comment or 
explanation. An auditor who gives 
shareholders means of information 
instead of information in respect of 4 
co.’s financial poe does so at his 
eril, & runs the very serious risk of 
ing held, judicially, to have failed 
have harged his duty. When 

it is shown that the audited balance- 
sheets do not show the true condition 
of the co. & that damage has resulted 
the onus is on the auditor to show 
that such damage is not the result of 
any breach of duty on his part.— 
BLUE BAND NAVIGATION Co., LYD. 
([TRUSTEE) v. PRICH, WATERHOUSE & 
Co. (No. 2), [1983] 3 W. W. R. 53; 
revad. on the facts, (1934] 2 W. W. R, 
ona D. L. R. 404; 48 B.C. R. 325.— 


PART IIL pasate 29, SUB-SECT. 5. 


3679 1. Misfeasance—Failure to 
audit.j}—Held: the failure to audit & 
report on the balance sheets of a co., 
& the sen of summaries purporting 
to be audi to the r of cos. 
were wilful acts or defaulte on the part 
of the auditor, & he was liable to make 
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PART III. SECT. 80, SUB-SECT. 2.— 
GO. (b) fi. 


sp. Rights of members—Forctng ad- 
Aitional shares on disaenting member.) 
—An art. of assocn. of a co. providing 
that the directors might require 4 
shareholder to take up additional shares 
in a certain ratio was altered by a 
resolution of the majority of the share- 
holders, apolt. (inter alios) dissenting. 
The alteration struck out the words 
** three shares for every 250 lb. of butter 
fat’ supplied by amember & substituted 
** one share for every 60 lb. of butter- 
fat.’’ Applt. was called upon to take 
up additional] shares in accordance with 
the alteration, but refused to do sa :— 
Held: tho art. was not one that could 
be amended under Cos. Act, 1908, 8.122, 
so as to force additional shares on @ 
dissenting member, & applit. was not 
bound by the alteration objccted to.— 
MACDONALD ¥. NORMANBY CO-OPERA- 
TIVE Dairy Facrory Co., Lrp., [1923) 
N. Zz. L. R. 122.—N.Z. 

3698 i. Alteratton a breach of con- 
tract.}—A shareholder in a co, must be 
takeu to know that one of the incidents 
of membership of a co. is that the co. 
may, by adopting the proper method, 
honé fide alter its articles in a wa 
which may prejudicially affect ) 
interest, & provided that the altera- 
tion {no the article is not inconsistent 
with the objects set out in the memo- 
randum of association, & is bond fide 
made in the interest of the co., the 
shareholder would be bound by such 
an aiteration. 

A co. cannot commit a breach of 
contract by altering its articles.— 
HaR!I CHANDANA JOGA DEVA vo. HIN- 
DUSTAN CO-OPERATIVE INSURANCE 
SOCIETY, LTD. (1924), I. L. R. 52 Oale. 
239.—-IND. 


3698 fl. ~——-.}--Resp., a member of 
applt. co. for a number of years, sup- 


\ 
Cases 3702-—3749a. 
3702. Add. Annotation :—Refd. 


8704a. —— Interference by court.J—It is fot 
the shareholders, & not for the ct., to say 


Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 
3708. Add. Annotation :— Dbtd. Shuttleworth ». 

Cox (Maidenhead) (1926), 43 T. L. R. 83. 


8704. Add. Annotation :—As to (2) Refd. Shuttle- 
la v. Cox (Maidenhead) (1926), 48 T. L. R. 


dividends 


SURANCE Oo., Lrp. (19381), 
(Vice-Chancellor of Lancashi 
8724. Add. Annotations :—Refd. Bel] v. 
ao Ltd. (1931), 146 L. T. 258; Henry v. 
oster (Arthur), Henry 
Hunter v. Dewhurst (1981), 145 L. T. 22 
3729. Before this case insert ‘‘ Compare CoRPora- 
Tiong, Vol. XIII., pp. 339 ef seg.” 
37384a. ——- Preference 


Encuisu anp Empre Dicrst SuprpLEMENT. 


75 Sol. Jo. 60 
). 


Lever 
v. Foster (J Joeepo > 


shareholders whose 


‘‘in arrear.’"]—A_ co.’s articles 


whether an alteration of the articles is for the 
benefit of the co., provided that it is not of 
such a character aa that no reasonable men 
could so regard it. 

The arts. of assocn. of a co. provided that 
pltf. & four others should be the first directors 
of the co., & that they should be permanent 
directors, & that each of them should be 
entitled to hold office so long as he should 
live unless he should become disqualified 
from any one of six specified events. Owing 
to irregularities in the accounts furnished ee 
pltf. of sums received by him on the co.’s 
account an extraordinary general meeting 
of the co. was held & a special resolution 


' was passed that the articles should be altered 


by adding a seventh event disqualifying a 
director, namely, a request in writing by 
all his co-directors that he should resign his 
office. Such a request was subsequently 
made to the pltf. here was no evidence of 
bad faith on Pine part of the shareholders. 
In an action by pltf. for breach of an alleged 
contract contained in the original articles 
that he should be a permanent director, & 
for a declaration that he was still a director 
of the co. :—Held: the contract, if any, 
between pltf. & the co. contained in the 
articles in their original form was subject 
to the statutory power of alteration & that 
if the alteration was bond fide for the benefit 
of the co. it was valid & there was no breach 
of that contract; there was no ground for 
prt hen that the alteration could not reason- 
ably be considered for the benefit of the co. ; 
therefore, there being no evidence of bad 
faith, there was no ground for questioning the 
decision of the shareholders that the alteration 
was for the benefit of the co. ; &, consequently, 
itf. was not entitled to the relief claimed.— 
HUTTLEWORTH v. Oox Brorners & Oo. 
(MAIDENHEAD), Lrp., [1927] 2 K. B. 9; 96 
ia B. 104; 186 L. T. 887; 43 T. L. R. 
r) ° A. 

olld. Sugden v. Urban Fire Insurance Co. 


8746. Add. Annotation :—Folld. 


of aasocn. provided that the original pre- 
ference shares, carrying a cumulative pre- 
ferential dividend of 7 per cent., should not 
confer upon the holders the right to attend 


-& vote at any i yearn meeting or to have 


notice thereof u (inter alia) the dividend 
thereon was ‘‘ in arrear ”’ for more than three 
months. Subsequently the capital of the co. 
was increased by the issue of preferred 
ordinary shares with the right to a non- 
cumulative preferential dividend of 10 per 
cent. payable in respect of each year 
exclusively out of the profits earned in each 
hel & to rank after the preference shares. 
t was pice provided that the holders of 


: these preferred ordinary shares should, mutatis 


mutandis, be subject to the same restrictions 
as to receiving notices of & attending & 
voting at general meetings as the holders of 
original preference shares. Since 1920 no 
profits had been available to Pind dividends, 
é& for the general meeting of 1926 the holders 
of preferred ordinary shares received no 
summonses. In an action by holders of such 
shares against the co. for a declaration that 
they were entitled to have notice of & to 
attend & vote at the general meetings :— 
Heid: the words “ in arrear,”’ in the context 
in which they appeared in the articles, could 
hot be construed to cover the non-payment 
of a non-cumulative preference dividend 
a te out of the profits of each year & not 
iy because there were no profits available 
or the dividend, & the gr failed.— 
COULSON v. AUSTIN Moror Oo., Lrp. (1927), 
48 T. L. R. 493. 


8736. Add. Citation :—13 Mans. 316. | 
8740. Add. Annotation :—Refd. Re Jones (R. E.), 


Ltd. (1933), 50 T. L. R. 31. 


Re Newcastle 
United Football Co., [1932] W. N. 109. 


3749a. Where twenty-one days’ notice required— 


Shareholders resident abroad—Notice un- 
necessary.]—Rée NrwoastLeE Unirep Foor- 


Annotation :--—F 
(1880), 75 Sol. Jo. 60. 


8704b. -———- —-—-. + SUGDEN v. URBAN Fire In- 


BALL Oo., 
L. T. Jo. $44. 


Lrp., [1982] W. 


N. 109; 1738 





plied Bh certain to ri co. upon terms 
rj has f the oo.’s arta. of 
The oo. sitared the arta. in 
ndestion in 8& manner which ies 
Spec ved to be prejudicial to 
eigine to be bound by such 
alteration, he took action to 
eae pr a 


ha 
having & assented to the alteration in 
ygeragt he was ky bound thereby, 


for his a. 
duse on the basia of e original arts. 


as unaltered.—JOHNSON v. ELTHAM 


Facrory Co., LTD. v. JOHNSON, ror 
N. Zi L. R. 316.—N.Z. 


PART IIL apse oh Oy. oe 2— 
3701 1. For Danent of company ae 


whole.}—If a majority of shareholders 

@ resolution to Pee the articles 
not in the interesta of the co. at large, 
but entirely for their own Denett & in 
their own have not 
acted bona © that ts tatal to the 
validity of the alteration. The co. had 
rescinded an article whereb7 th the “ dry” ag 
aharoholdsrs were entitl 


Held: the article was invalid —GEARY 
v. MELROBE Co-o Bde yey Damy Oo., 
ir. [1980] N. Z. L. 768.—-N.Z. 


PART Hil. SECT. 30, SUB-SECT. 3.—A. 
a4 Misdeacrintion of mecting—Effect.} 

as a disecince’ menting instead of 

shareho iders’ meoting. The 


three 
42 | j 


shareholders present were also direc- 
tors. An act done at such m , 
being tnira vires, "hoard the co. not- 


wi misdeecription.— 
EK. an MoGuirre & dis ae FORESTER. 
Lp. Capz0w 3 W. W. R. 
337 ; (1938) 1D. nd 1088; 36 Alta, 
L. HR. 518.—-OAN. 


PART Ill. SECT. 30, SUB-SECT. 8.— 
B. (f). 


e i, ——.}—A r, who is 
present at a mce of shareholders, 
can waive his acta be given notice 
of the intention to move a 
resolution; the giving bea of such 
intention only prescribed. in order 
to give sharehaldara une to ay i 
isp matter.—He EXcEL 

<p, Nova Scoria Paget aT 00, “tiga 

L. R. 212: 66 N.S. BL 


SOB RY 68.—CAN, 


8758. Add. Annotation :—Generally, Refd. Cotter 
v. National Union of Seamen, [1929] 2 Ch. 58. 

3770. Add. Annotation :—Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. R. 88. 


3771. Add.’ Annotalions :—Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. R. 83; 
Batu Pahat Bank, Ltd. v. Tan Keng Tin, 
Official Assignee of Property, [1983] A. C. 691. 

8771a. Shareholder with no registered address— 
No address in United dom for service of 
notices.}——-DICKSON v. LESOWEN STEEL 
Co., [1928] W. N. 33. 

3775. Add. Annotations :—As to (1) Consd. Re 
Walker’s Settlement, Royal Exchange Assur- 
ance v. Walker, i938) Ch. 867. As to 
(2) Apld. Wall v. Exchange Investment 
Corpn., [1926] Ch. 143. 


8779. Add. Annotation :—Expld. & Apld. Parker 
é& Cooper v. Reading, [1926] Ch. 975. 


3787a. ———- ——- ——.]— WALL v. EXCHANGE 
INVESTMENT CORPN., No. 381lla, post. 


8802. Add. Annotation :—Consd. British America 
Nickel Corpn. v. O’Brien, [1927] A. C. 369. 


3803a. Although proxy given.}—A co.’s 
arts. of assocn. provided, art. 74, that votes 
might be given personally or by proxy ; 
art. 75, that the instrument appointing a 
prCry should be deposited at the office not 
ess than forty-eight hours before the time of 
holding the meeting at which it was to be 
used; &, art. 76, that ‘‘a vote given in 
accordance with the terms of an instrument 
of proxy will be valid notwithstanding the 
previous ... revocation of the proxy... 
provided no intimation in oe of the 
.» » revocation ... shall have been re- 
ceived at the office before the meeting "’ :---- 
Held: in & case where a proxy had not been 
validly revoked in accordance with art. 76, the 
shareholder who had given the proxy was 
free to attend at the meeting & vote person- 
ally ; &, when he had done this, the vote 
tendered by the proxy was properly rejected. 
—-COUSINS v. INTERNATIONAL BRICK Co., 
Lrp., [1931] 2 Ch. 90 ; 100 L. J. Ch. 404; 145 
L. T. 471; 47 T. L. R. 217, 0. A. 








~~. 


Vol. IX.—Oompanies, Cases 83758—S858a, 


8811. Add. Annotation :— Wall v. Exchange 
Investment Oorpn., [1926] Oh. 148. 


3811a. Whether decision of chair- 
man final.|—An art. provided that no ob- 
jection should be made to the validity of any 
vote except at the meeting at which it was 
tendered, & that every vote, whether given 
in person or by proxy, not disallowed at any 
meeting should be deemed valid for all pur- 
poses :—Held: the decision of the chairman, 
who, in the bond fide exercise of the power 
conferred upon him by the art., had refused 
to disallow a vote by proxy to which objection 
had been taken at the meeting, was final & 
would not be reviewed by the ct.— Wat. v. 
EXCHANGH INVESTMENT OCORPN., [1926] Ch. 
143; 95 L. J. Ch. 182; 184 L. T. 809, O. A. 

3822. Add. Annotation :—Refd. Re Jones (R. E.), 
Ltd. (1983), 60 T. L. R. 31. 


8828. Add. Annotations :—As to (1) Distd. Wor- 
cester Corsetry, Ltd. v. Witting, [1936] C. 
R. 640. Refd. Re Jones (R. E.), Ltd. (1933), 
50 T. Iu. R. 31. 

3826. Add. Annotation :—-~Consd. Neuschild vv. 
British Equatorial Oil Co., [1925] Ch. 846. 


8829. Add. Annotation :-—As to (1) Consd. Re 
Dorman, Long & Co., &e South Durham Steel 
& Iron Co., [1934] Ch. 636. 


8841a. Revocation of proxy received after . 
commencement of meeting but before poll 
taken — Vote valid.] —SPILLER v. Mayo 
(RHODESIA) DEVELOPMENT Co. (1908), Lrp., 
[1926] W. N. 78. 

Annotation :—Consd. Cousins v. International Brick Co., 

(1931] 2 Ch. 90. 

8847a. —— Vote valid uniess disallowed at 
meeting — Whether decision of chairman 
final.J— Watt. v. EXcHANGE INVESTMENT 
Corrn., No. 38ila, ante. 

8847b. Right of member to vote although proxy 
given.]—-CouUsINS v. INTERNATIONAL BRICK 
Co., Lrp., No. 3808a, ante. 

3858. Add. Annotation :—Refd. Re Jones (R. E.), 
Ltd. (1933), 50 T. L. R. 31. 

3858a. Two resolutions put to meeting en 
bloc.J—Where on a show of hands there are 




















PART III. SECT. 30, SUB-SECT. 3.— 
D. (b). 


sq. RN ceeey for quorum at commence- 
ment-—& at time of voting.}—At the 
outset a majority of the issued shares 
were represen at the meeting, but 
some of the shareholders withdrew 
& at the time of the voting there was 
no longer a quorum :—Held: meetings 
of shareholders are to be governed by 
the same rules as to quorum & pro- 
cedure as apply to parliamentary & 
municipal bodies except where the 
statute or bye-lawe otherwise proxi ': 
& the shareholders’ meeting th 
was a nullity failing for want of a 
quorum, & the bye-laws were not 


roperly --LUMBERS 0. FRETZ, 
{192911 D. E.R. 51; 63 0. L. B. 190. 
—CAN, 
PART III. SECT, 30, SUB-SECT. 3.— 
o (6). 


3785 Ul. To casting vote— 
For whai oul i to be pecliinenys 6 
Re Crr1rzEN de ak uae aasely é 
(Ont.), [1997] 4 DB. L. R. 375.—CAN. 
3796 fl. ——- BOOS ies Pyp extra- 
general meet: of a@ co. a 
resolution to increase capital 
chairman 





resolution were two shareholders who, 
in terms of the articles of assocn. were 
not qualified to vote, in respect that 
they had been registered owners of 
th shares for less than a month. 
If their votes had not been included, tho 
requisite majority in favour of the 
resolution could not have heen 
obtained. No poll was demanded at 
the meeting :—Held : under 1929 Act, 
8. 117 (3), a8 no poll had been demanded 
at the meeting, the declaration of the 
chairman that the resolution had been 
carried by the requisite majority was 
final & conclusive.—Fe GRARAMS’ 
Morooco Co., [19323 8. C. 269.—SCOT. 
PART IIL wae re SUSPECT. 3.-— 

3801 1. Interested directors 
& sehareholders.}—Directors & other 


shareholders, implicated in a breach 
of trust with respect to the oo.’s aire 
t, rd 








perty, are not entitled to use 

votes at a general meeting, or 
the purpose of deci whether the 
co.’e name be as pitt. or 
struck pug in an action in the 
name of the co. & in that of a share- 
holder suing on behalf of himself & 
all other shareholders with to 
suoh breach.—Leavens & CaNaDa 
NATIONAL FiRS INSURANCE Co. 1. 
GREAT WEST PERMANENT LOAN Co. 

43 


(No. 2) (Man.), (1927) 3 W. W. R. 486. 
—CAN. 


sr. Necessity for concurrence of joint 
heal peecpaoy oint holders of shares 
must concur in voting upon them unless 
the bye-laws of the co. othe pro- 
vide. Defts. were not entitled to vote 
upon shares held by them as trustees 
jointly with other persuns, who were 
not present or aesenting.-—-LUMBERS v. 
FrRETz, [1929] 1 D. R. 61; 
O. L. R. 190.—-CAN. 


PART Ill. SECT. 30, SUB-SEOT. 3.— 
D. (d) Hil. 


YDRO 
Conocrssions, LTp., (1927) N. Z. L. R. 
589,.—-N.Z,. 


sv. How demanded—Demand by 
number of members— Proxies 

not tneluded. }-—~-Cos. Act, 1892, 8. 48 (3) 
provides that a demand for a poll o 
members of & oo. must be made by at 
least two members :--Held: a demand 
by ® member personally present & 
holding proxies for two other 
members not personally present waa 
not a demand within t seot.— Re 
RHODESIAN MANUFACTURING Co., LtD., 
(1927] 8. A. 8. R. 310.—AUS., 


Cases 3858a—8984a. ENGLIsH AND Emprre Diaest SUPPLEMENT. 


two resolutions before a meeting of. share- 
holders, one for the reduction of capital & 
another for the conversion of the preference 
shares into ordinary shares, & where there is 
ht to a poll, the chairman may put the 
recoly rage en bloc if no shareholder requires 
put them separately.—Re JONES 


(z E. : Lip. (1983), 50 T. L. R. 31. 


8866a. Notice of intention to propose—Twenty-one 
days—How calculated.}—The period of not 
less than twenty-one days prescribed by 
1929 Act, s. 117 (2), relating to notices 
of meetings in connection with the passing 
of special resolutions, means a period of not 
less than twenty-one clear days, exclusive 
of the day of service of the notice & exclusive 
of the day on which the meeting is to be held. 
Provisions in the articles regulating the 
date on which a notice is to be deemed to 
be served must be considered ; but an article 
which provides that the day ‘of service of a 
notice is to be counted in the relevant 
number of days must be disregarded.—Re 
Hgecrok WHALING, Lrp., [1936] Ch. 208; 
105 L. J. Ch. 117; 1541. T. 342; 52T. L. R. 
142; 79 Sol. Jo. 966. ; 
3874. Add. Annotation :—Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 


-8874a. —— Adjournment of second meeting 
to date more than month from date of first 
meeting.|—Where a rieeting, held for the 
purpose of confirming as special resolutions 
resolutions passed as extraordinary resolu- 
tions at a meeting held less than a month 
before, is adjourned, for bond fide reasons, to 
a date more than a month from the date of 
the meeting at which the resolutions were 
passed, & the resolutions are confirmed at 
the adjourned meeting, they are valid within 
1908 Act, s. 69 (2).—-NEUSCHILD v. BRITISH 
EQUATORIAL Orn Co., [1925] 1 Ch. 346; 94 
L. J. Ch. 201; 1383 L. T. 227; 41 T. L. R. 
414; 69 Sol. Jo. 446. 

.}—See, 
ss. 117 (2), 119, 287. 

8878. Before this case insert ‘‘ Compare CORPORA- 
rons, Vol. XIII., p. 346.”’ 

3880. Add. Annotations :—As to (1) Consd. Cotter 
v. National Union of Seamen, [1929] 2 Ch. 58. 
Refd. Cox v. National Union of Foundry’ 
Workers of Great Britain & Ireland (1928), 
44T. L. R. 345. 











now, 1929 Act, 


DEVELOPMENT Oo. (1908), Lrp., [1926] W. N. 
18. 
Annotation :—Refd. Cousins v. 
[1931] 2 Ch. 90. 
8882. Add. Annotation: —Refd. Neuschild  v. 
British Equatorial Oil Co., [1925] Ch. 346. 


3882a. Re-election of retiring director.) 
—SRENCER v. KENNEDY, No. 2879a, ante. 


8890. Add. Annotation :—Consd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 

3016a. —— Whether ‘‘ knowingly ’’ party 
to default.J)—Brck v. Boarp or TRADE 
(SOLICITOR), GOODCHILD v. BOARD OF TRADE 
(SoLIcrroR) (1932), 76 Sol. Jo. 414, D. O. 


3917. Add. Annotation :—As to (2) Refd. Glanvill, 
Enthoven v. I. R. Oomrs. (1924), 181 L. T. 818. 


8925. Add. Annotation :—Consd. R. v. Cory, [1927] 
1 K. B. 810. 


8988. Add. Annotations :—Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1932), 48 T. L. R. 
296. Refd. Hearts of Oak Assurance Co. v. 
A.-G. (1931), 47 T. L. R. 579 ; Denby & Sons, 
Ltd. v. Minister of Health, [1936] 1 K. B. 337. 


8934a. Locality of debt created.|—An English 
trust investment co. held 3,712 ordinary £1 
shares in deft. co., also an English co. with 
a registered office ‘in London, & deriving its 
revenue entirely from its shares in four cos. 
carrying on business exclusively in Australia. 
Deft. co. had its head office & board of 
directors in Australia, but had also a register 
of shares in London. Deft. co. having been 
assessed to Australian income tax was 
required by the Deputy Federal Comr. of 
Taxation, to deduct an amount sufficient to 
pay the income tax from the dividend pay- 
able to the English trust investment co., as 
being an ‘‘ absentee ’”’ taxpayer for the year 
ending June 30, 1921. The investment co. 
sued deft. co. for the amount deducted, & 
contended that such dividends were not 
assessable to Australian income tax :—Held : 
the shares held by pltf. co. in deft. co., were 
locally situate in England, & the dividend 
due in respect of them was an English debt. 
The Commonwealth Govt. had therefore no 
power to impose or alter the incidence of 
taxation upon the dividend, & the deft. co 
was not entitled to deduct any Australian 
income tax from any dividend payable to 
English shareholders.—LONDON' & SovutTH 
AMERICAN INVESTMENT TRUST, LID. v. 
British Tospacco Co. (AUSTRALIA), LTD., 
eet On 107; tae ek Ch. 58; 136 L. T. 436; 


International Brick Co., 











8881a. —— ee ee hana ono Ess). 


A i ct tp te ie new ne aoe seaces 


PART III. SEOT. 80, SUB-SECT. 3.—-G. 
3897 i. When court will interfcere— 
To summon meeting.) —If on an 
application to strike out the name of a 
co. which has been used as pitf. with- 
out authority, there is an reasonable 
doubt as to the wishes of the share- 
holders, the ct. has power to order the 
directors to summon forthwith a 
to ase meeting of the shareholders 
exert phelr wishes.—LEAVENB 
Wrst PERMANENT LOAN 
ORrgaT) W. W.R. 606; 36 Man. 
LR! 606.—CAN. 


< tie beer bald | Tiunotion 

ng being ——Injunction 
may be granted restraining the mecting 
of a oo. where a primd facte case of 
fraud or °BRooR, | is made 


oO 
eer ay: v. BRUCK bated 8D. L. R. 
The eg posal {1926) § Ss. 8 J! igi. 
on a ‘ 
2D. L. QR. a4 gt AN 
ag. a. by ceetut trust-—T'o 
restrain trustee from no-—W hether 


company necessary er J Paras a. 
BRown & vom ir 
380; 49 B.C 


PART ITI. SECT. 30, SUB-SECT. 7.—A. 


sa. Must apply rateably to all share- 
holders of same class.}—It is of the 
essence of a dividend that it shall apply 
rateably to all shareholders of the same 
Heute oo Fox Co. v. JORDAN, 
(1929) 3 D. L. R. 907; 640.L R 
172.—CAN 

50. What amounts to di 
Dividend Duty Act, 1902 (W. A.)..— 
Peo Duty Act, 1902 (Western 

Australia), provides by sect. 6 that a 
co. carry on business in SWattern 
Australia not elsewhere which 
pia any Oe ene pay . ayy 
equa one 8 ng for every twenty 
shillings of the amount or value of 
such dividend. Sect. 2 of the above 
Act, as amended by the Dividend 
Duties Amendment Act, 1906, 8. 2, 
provides that ‘ dividend ” shall include 
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“every dividend, eestes advantage or 
gain intended to be paid or credited to 
or distributed among any members or 
directors of any co. except the salary 
or other ordinary remuneration of 
directors.” Applts., a co. within the 
above statutes. passed resolutions that 
(1) the capital of the co. should be 
increased by £101,480 divided into 
81,160 new shares of £1 58. each; 
(2) that the sum of £101,450, being a 
portion of accumulated profits standing 
to the credit of the reserve fund, should 
be transferred to the credit of the share 
capital account; (3) that the new 
age should be allotted as fully paid 
among the shareholders hee rata. 
T e above resolutions were carried 
into effect :—Held: these transactions 
were in effect a declaration of a 
dividend amounting to £101,450, 
within Dividend Duties Act, 1902, & 
that "That co. was liable to pay duty 
aber. at amount under that Act.— 
BREWERY O©o., LTD. v. R., [1914] 
ry C. 231, P. C.—AUS. 


70 Sol. Jo. 1024; sub nom. Pass v. Brrrisz 


Tosacco Oo. (AUSTRALIA), Lrp., 42 T. L. R.. 


8934b. Every payment other than authorised re- 
duction of capital.]—A limited co. not in 
liquidation can make no payment by way of 
return of capital to its shareholders except 
as a step in an authorised reduction of capital. 
Any other distribution of money, whether 
called dividend or bonus or any other name, 
can only be made by way of dividing profits. 
—Hiu (R. A.) v. ENT TRUSTEE Co. 
oF New SoutH Watzs, Lrp., [1930] A. C. 
7120; 144 L. T. 65; sub nom. Re HIwr 
(RICHARD), HILL v. PERMANENT TRUSTEE 
Co. oF New SoutH WAKES, 99 L. J. P. C. 
191, P. C. 
Annotations :—Distd. Re Ward, Ringland v. Ward, [1936] 
2 All BE. R. 773. Refd. Briggs a a R. Comrs. (1932), 17 
Tax Cas. 11. 
8986. Add. Annotation :—Refd. Stewart v. Sasha- 
lite, Ltd., [1936] 2 All EK. R. 1481. 


8989. Add. Annotation :—Refd. Angostura Bitters, 
Ltd. v. Kerr, [1933] A. C. 550. 


8943a. ~— —,]—A co. was incorporated as 
a trust investment co., the objects as defined 
by clause 3 of its memorandum of assocn. 
including (a) to acquire & hold stocks, shares 
& securities of the classes therein specifled 
& from time to time to change such invest- 
ments for others of the like nature, & (b) to 
borrow on debenture stock & to redeem or 
ay off any moneys so borrowed. The 
usiness & accounts of the co. were conducted 
& kept, as required by the articles of assocn., 
on the footing that profit or loss om 4 change 
of investment was carried to capital acrz'int, 
& net receipts over expenditure were carried 
to revenue account & became available for 
payment of dividends without regard to 
any depreciation in the market value of the 
co.’s investments. In 1900 the co. issued at 
par debenture stock. In 1918, owing to the 
general fall in the value of securities, the 
directors were enabled to redeem some of 
this debenture stock at a discount, & they 
claimed the right to carry the whole amount 
of this discount to revenue account. The 
investments forming the assets of the co. 
had fallen to an extent approximately equiva- 
lent to the discount at which the debenture 
stock had been redeemed :—Held: (1) apart 
from the special provisions of the articles 
of assocn., the single item of gain by re- 
demption of debenture stock could not be 
dissociated from the loss of capital assets, & 
that the amount of the discount was not 
distributable as dividend ; (2) the issue of 








ee emo 


PART III. SECT. 30, SUB-SECT. 7.—B. 


Bye-law unnecessary. }—J AMES t. 
BEAVER CONSOLIDATED MINES, LTD., 
{1927} 3 D. L. R. 163; 600. L. fh. 
420.—OCAN. 


39442, 


PART HI. Shee ofr ead 7.-- | out of profits such sums as they should 
3985 ii. ——— Resolution sufficient-— 3958 iif, —— oe 





———.}-~—Deft. co. 
wag created by letters patent under | shares, sought a declaration that the 
Dominion Cos. Act, R. 8. ; 6. 
Its capital was divided into preferred 


Vol. IX.—Companies. Cases 3994a—3059a. 


loan capital was not one of the objects or 
part of the business of the co., but was a 
power to be exercised incidentally to, & in 
furtherance of, its objects, & even if the 
discount was otherwise divisible as net profit, 
such a division would be prohibited by the 
fact that it did not arise out of the co.’s 
business.—WatLL v. LONDON & PROVINCIAL 
Trust, Lrp., [1920] 2 Ch. 582; 90 I. J. Oh. 
43; 125 L. T. 57; 86 T. L. R. 729; 64 
Sol. Jo. 635. 


A co. with a capital of some 
£16,000,000 & operating to a large extent 
through subsidiary & sub-subsidiary cos., 
proposed to pay a dividend on its pre- 
ference shares. There had admittedly been 
a loss of £780,000. Against this there were 
available two sums of £362,000 & £500,000. 
The former was admittedly profits available 
for dividend. The £500,000 was made up in 
part of premiums on the issue of shares & 
in part of profits carried to reserve, but which 
had in fact been invested in the assets of the 
co. Pitf. asked for an injunction to restrain 
the co. from paying the dividend :-—Held : 
(1) the onus was on pltf. to establish that in 
paying such dividend the co. would trench 
upon assets of the co. representing capital 
paid up upon the shares; (2) the assets of 
the co., properly valiied, must in such a case 
be treated as notionally divisible into two 
parts, those representing subscribed capital 
& those representing reserve. These two 
parts must be proportionately reduced in 
respect of any diminution of value & the 
reserve so reduced will be available for 
dividend ; (3) that part) of a reserve fund 
consisting of moneys paid by way of 
premiums on shares, unless set aside in some 
particular fund which has been wholly spent, 
is available for dividend purposes.-—UDKOWN 
v. GAUMONT-BRITISH VPieruRK Corpn., Lirp., 
[1937] Ch. 402; [1937] 2 All BE. R. 609; 106 
L. J. Ch. 241; 157 1. UT. 5438, 





3948. Add. Annotation :—Refd. Re A Debtor, 


[1927] 1 Ch. 410. 


83952. Add. Annotation :--Distd. Investment Trust 


Corpn., Ltd. v. Singapore Traction Co., 
[1936] Ch. 615. 


8959a. Arrears of dividend—Distribution.]|—The 


memorandum of assocn. of a co. provided for 
the payment on the ordinary shares of the 
co. of a cumulative dividend not exceeding 
5 per cent. per annum & for any balance of 
profits being applied for the benefit of a 
garden city or its inhabitants. Art. 129 of 
the arts. of assocn. provided that, subject 
to the rights of holders of: debentures & 





coed cxepaneineenentieemmatmenteninnemn anes meee eee 








tbink proper as a reserve. Fltf., the 
owner of both preference & common 


co. had earned profits during certain 
speciiied years sufficient to pay said 


PART II. SECT. 30, SUB-SECT. 7.— 
D. (a). 


sb. General rule.}—A co. cannot 
realise its entire assete &, havin 
set aside an amount to ite nomina 
capital & discharged its Mabilitics, 
divide the surplus as income or profits 
under the guise of dec] a dividend. 
aa ©. Kr1na, [1926] N. I. 1.— 


& common shares & the letters patent 
provided that the preferred shares 
‘ ghall confer the right to receive out 
of the profits ‘of each year a preferential 
dividend for auch year at the rate of 
eight per centum per annum on 
capital for the time being paid up 
therecn & shall rank as rewards return 
of capital in Lat ad to the common 
sbares, but shall not confer the right 
to any further participation in profit 
or sasete.”” The by-lawa of the co. 
rovided that the directors ht 
before declaring any dividend set aside 
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preseree dividends & that It was 
ound to apply such profits in peyment 
thereof & Tad no discretion to apply 
them in providing for a reserve fund 
or contingencies :-—Jicld : whether or 
nat profits had been shown out of 
which the preferred dividend could be 
paid, the tretion of the directors to 
withhold the declaration of a dividend 
had not been taken away by the letters 
atent.—DEVALL v. WAINWRIGHT Gas 
., LTD., [1932] 1 W. W. R, 281; 2 
D. Lis R. 145; 28 ta, L. R. 274- 
revag., [1931] 3 W. W. R. 251.—CAN. 


80762. 


in consideration of his servings Pols the 

available tor tenes cue way - 
end among e shareholders, 

was open to the co. to deal with the | Statement. A sta 

surplus as they onoueRS fit, ate ee epee 


validly 
said statement. 
bhatt: Sart ey 8D. b. R118; 65 been issued by the co. non-particl 


& non-assessable, entitling 
af. Allotment of shares held sig Bdiplisaaad thereof to a first, fix 

company— V alidtt Lp 
CONSOLIDATED ee ee : 
D.L. RL 33; 60 0. LR. 490.—CAN. ference Pgharea:” &6 


PART III. SECT. 30, SUB-SECT. 7.—I. 


3991 i. Rights of shareholders of | Of the contract, & 
suming er geneaey included as as such in 


arecrenee shares, the net profite of the co., 
ee viding for a@ reserve fund & for 

pei ph “shall be divided by way of 
dividend among the members in proportion 
to the amount paid on the ordinary shares 
held by them respectively, but so that the 
dividends upon the ordinary shares for any 
ee shall not exceed the aggregate rate of 
ah oa cent. per annum. The surplus of the 
net profite of the co. after payment of such 
dividends & the amount nec to make 
up dividends for past years to the rate of 
5 per cent. per annum shall be applied ”’ 
for the benefit of the town or its inhabitants 
as therein mentioned. The co. from time to 
time over a number of years issued ordinary 
shares. From 1904 to is17 no dividend was 
paid on the ordinar great shares, & it was only 
since 1928 that a full dividend of 5 per cent. 
had been paid. There were now profits 
available for payment of arrears of dividend, 
after payment of the dividend for the current 
year, but not sufficient to pay the whole 
of the arrears :—Held: the fund available 
should be distributed ratably among the 
shareholders according to the respective 
amounte of the arrears of dividend payable 
on the shares held by them respectively.— 
First GARDEN Crry »v. BoNHAM-OARTER, 
eas Oh. 68; 97 L. J. Ch. 62; 188 L. T. 


3966. Add. Annotation :—Distd. Re Hyde, Hyde 


v. Bryce (1980), 74 Sol. Jo. 467. 


Calculation on wrong principle— 
Acquiescence.}—The ct. will not grant an 
injunction to restrain the declaration of a 
dividend on the co.'s stock, etc., on the 
ground that the dividend so to be declared 
was calculated upon an erroneous laa 
with reference to various accounts of several 
amalgamated lines of railway, & the profits 
realised, where the same principle as the 
matters of account had been adopted & 
acted upon for several successive years & 
acquiesced in by the respective shareholders. 
A motion for an injunction to this effect 
directed to stand over until the hearing of 
the cause, as no immediate injury could 
accrue to pltfs. (shareholders) until that time. 
ra ha i emaee WESTERN Ry. Co. (1869), 








PART III. SEOT. 30, SUB-SEOT. 7.— | a company, which purchase would | under Cos. Act 
G. (a). Re oe Cpegsoesta pret 4 the a 

ai. Palid.}-—A oor purported | an ‘accountant's statement showing the a 

to “allot unissued shares to a director | ,ompany’s saseta & Mabilities & profit 6 ra 
& loss to Aug. 31, 1926, & an affidavit | the preference 
ties would not | holders of those shares should par- 





"OsTT Ss Held 


ton.}~—-Re NEW Tag ae 


8988a. 


4016a. 


the oo.’s labili 
exceed the amount shown by such 


NT esa fied 3 per cent. 


Cases 3059a—4016a. ENGLISH AND Eure Dicust SupPpLEMENT. 
3984. Add. 


Annotations :—Consd. Re Speir, Holt 
v. Speir, {1924] 1 Ch. 8359; S R. Comra. v. 
Fisher’s Exors., [1926] A. - 395. Folld. 
I. R. Oomrs. v. Wright tee) 95 L. J. K. B. 
982; Re Taylor, Waters v. Taylor, [1926] Ch. 
923. Distd. Re Bates, Mountain v. Bates, 
{1928] Ch. 682; Parker v. Chapman (1928), 
188 T. 729; Hill (R. A.) v. Permanent 
Trustee Co. of New South Wales, [1930] A.C. 
720. Refd. I. R. Comrs. v. Burrell, [1924] 2 
K. B. 52; I. BR. Comrs. v. Doncaster (1924), 
93 L. J. K. B. 338; Re Railways Act, 1921, 
Re Standard Charges Schedule (1935), 04 
L. J. K. B. 364; Income Tax Comr., engal 
v. Mercantile Bank of India, Ltd., me 6] 
2 All E. R. 857; Re Joel, Johnson v. Joel, 
[1936] 2 All BH. R. 962 ; Re Ward, Ringland v. 
Ward, [1986] 2 All E. R. 773. 


——.]—-THOEBNYoROFT (J. I.) & Co.’ 
Lrp. v. THORNYCROFT (1927), 44 T. L. R. 9, 





8990. Add. Annotation :—Refd. Pass v. British 


pobecee Oo. (Australia) (1926), 42 T. L. R. 
q71. 


8991. Add. Annotations :—Consd. Collaroy Co. v. 


Giffard, [1928] Oh. 144. Refd. Steel Co. of 
Oanada v. Ramsay, [1931] A. ©. 270. 


8992. Add. Annotations :—Consd. Collaroy Oo. v 


Giffard, [1928] Ch. 144. Dbtd. Re Metcalfe 
(William) & Sons, Ltd., [1933] Ch. 142. 


3998. Add. Annotations :—As to (2) Consd. Col- 


laroy Co. v. Giffard, [1928] Ch. 144. Folld. 
on ae Dry Steam Tugs, Ltd., [1932] 1 


3994. Add. Annotations :—Consd. First Garden 


City v. Bonham-Carter, [1928] Ch. 53; Re 
Joel, Johnson v. Joel, [1936] 2 All E. R. "962. 
Apld. Re aging win Trusts, Smith v. 


. Melville, [1936] 2 BE. R. 1210. Refd. 


Re Sandbach, Roy as v. Douglas, [1933] Ch. 
505 ; Maclver’ s Sattiement: Re, MaclIver 
v. Rae, [1936] Ch. 198. 


4008. Add. Annotation :—-As to (1) Refd. Rhokana 


Corpn., Ltd. v. I. R. Comrs., [1988] A. C 
380. 





—— Application of profits in reduc- 
tion of adverse balance.}—A co. issued notes 
which entitled the noteholders to a fixed 
amount per cent. & to an additional share in 
the ‘profits available for dividend ”’ :— 


f Canada provided 
that the net rofite from reel to time 
regen pc should be ap ble first 
a fixed painalnt ve dividend 
of 7 per cent. per annum on 
& that the 


ticipate rateably with the holders of 


tement & affidavit | the ordinary shares in the distribution 

were furnished, vtieacaal the poe danree of | of not profite after the holders of the 

the option oder tae be based on | ordinary shares should have received 
D ctureuse chietes shares had 


ae dividends equal to those Pegs on the 
pating py shares.”” that no 
the holders vidends should be td on the 
cumulative | ordinary sharee until after the oo. had 


er annum :— to the aredit of a reserve fund a sum 
ulative dividends on pre: 
Aug. 31, 193286, 
eclared unpaid, constituted a 
ability of the co. within the 
uld have been | 7 per cent. per annem until the 


equal to one year’s dividend on the 
issued preference shares :~—-Held: the 
bee prenase shareholders were not en- 
Ades ie tied to receive in dividend more than 


ordinary 
a should have received dividends 


HAROW ane Co., Lrn., (1936) N 
L. N.Z. 


—FaIre it larnag 1928 3 thon a that tage 
ve m reen on 
apc he 16 161: “118887 5 8. o. eh $00. their Prag phlei e “inco eure 


kk. to participate in tn 
iaoees Of fAoed eecferaal dlciena 
Construction of charter.}—The letters 
patent of a oo. incorporated in 1910 
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| of the oo. 
LTD 


¥ (THOMAS), T1983). A. A.C. 
532, P nes" afte,” 14980)" 8 oS & 
.° 65 0. L. R > 119 
1D. LR. 879% éorl. ae De 


Hela: the directors were entitled to apply 
the whole of the profits of any one year, after 
payment of the fixed amount per cent. to the 
noteholders, in reduction of the adverse 
balances of previous years, & the noteholders 
were not entitled to claim a share in such 
rofits.—Lone Acre Press, Lrp. v. ODHAMS 
8, Lrp., [1930] 2 Ch. 196; 99 L. J. Ch. 
479; 148 L. T. 562. 
Annotation :—Refd. Stewart v. Sashalite, Ltd., [1936] 2 All 
BE. R. 1481. 

4017. Add. Annotation :—Refd. Long Acre Press 

v. Odhams Press, [1980] 2 Ch. 196. 


4019. Add. Citation :—093 L. J. Oh. 49. 


4020. Add. Annotations :—As to (1) Refd. 1. R. 
Comrs. v. Fisher’s Exors., [1926] A. 0. 395; 
Cotter v. National Union of Seamen, [1929] 
2 Ch. 58. Aas to (2) Refd. British America 
Nickel Oorpn. v. O’Brien, [1927] A. O. 369. 


4021. Add. Annotations :—Folld. Long Acre Press 
- vy. Odhams Press, [1930] 2 Ch. 196. Refd. 
rte v. Sashalite, Ltd., [1936] 2 All ©. R. 


4028a. .—By its memorandum of 
assocn. & co. as an attraction to participating 
preference shareholders, provided for the 
constitution of a reserve fund of £50,000 to 
be accumulated from the profits of the co. 
after certain dividend payments had been 
made. The arts. of assocn. of the co., how- 
ever, also authorised the setting aside of a 
reserve fund out of profits, in addition to the 
reserve fund empowered by the memo- 
randum, & the fund set aside under the arts. 
was, according to the arts., te he used to 
meet contingencies, or for special dividends, 
or for repairing, improving, & maintaining 
the property of the co. & for such other pur- 








poses as the directors should in their absolute ; 


discretion think conducive to the interests 
of the co. The arts. also provided that the 
reserve fund to be set aside under the memo- 
randum should be kept invested outside the 
business ‘‘ until required for any of the above 
purposes’’ :—Held: the memorandum & 
the arts. might be read together to explain 
any ambiguity appearing in the terms of 
the memorandum or to supplement it on any 
matter on which it was silent, but that in the 
present case, as there was no ambiguity, the 
reserve fund authorised by the memorandum 
having been created for the benefit & pro- 
tection of the preference shareholders, the 
two documents could not be read together, 
& it was ultra vires the directors of the co. 
to use the memorandum reserve fund of 
£50,000 for any of the purposes set out in 
_the arts. of assocn.—ANGOsTURA BITTERS 





Vol. IX.—Companies. Cases 4016a—4050a., 


(Dr. J. G. B. Sitsaprtr & Sons), Lrp. v. 
Kurr, (1933] A. 0.550; 102 L. J. P. 0.161; 
149 L. T. 813; 49T. L. R. 538, P. O. 
4028b. ——- Writing back to profit account— 
Profits written off in excess of requirements.) 
—A co. which applies ita profits in writin 
off a corresponding amount of the value o 
the goodwill, instead of carrying them to a 
goodwill depreciation reserve fund, but 
which has not finally & unreservedly capi- 
talised those profits, may write back to profit 
account so much of the depreciation written 
off goodwill as proves to be in excess of 
roper requirements.—STaPLaY v. READ 
ROTHERS, Urp., (1924] 2 Oh. 1; 93 L. J. Ch. 
513; 131 L. T. 629; 40 T. L. R. 442; 68 
Sol. Jo. 519. 
Annotation :— , 4 ' - 
acne anne Long Acre Press v. Odhams Proas, Ltd 
4026. Add. Annotations :—Refd. Parker & Cooper 
v. Reading & James (1926), 96 L. J. Ch. 23; 
Kerr v. Marine Products (1928), 44 T. L. R. 
ae ; Re Lee, Behrens & Oo. (1932), 48 T. L. R. 

4035. Add. Annotation :—-Refd. Deuchar v. Gas 
Light & Ooke Oo., [1924] 2 Oh. 426. 


4087. Add. Annolalions :—Refd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426; A.-G. 
v. Leeds OCorpn., [1929] 2 Ch. 291; British 
Trawlers’ Federation, Ltd. v. London & 
North Eastern Ry. Co., [1933] 2 K. B. 14; 
A.-G. v. Racecourse Betting Control Board, 
[1985] Ch. 34. 

4037a. }—ParkKer & Cooper, Lrn. v. RaAD- 
ING, No. 3160a, ante. 


4046. Add. Annotation :—Consd. Kirby v. Wilkins, 
(1929) 2 Ch. 444. 


4048. Add. Annotations :—-Distd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. Apld. Re Walters’ Deed of 
Guarantee, Walters’ ‘“‘ Palm’’ Toffee, Ltd. 
v. Walters (1933), 49 T. L. R. 192. Refd. 
Investment Trust Corpn., Ltd. v. Singapore 
Traction Co., [1935] Ch. 615. 

4050a. Under agreement—To repurchase 
shares—Allotted in consideration of advance 
to company—Lender requiring repayment of 
loan.|—Pitf., with tne view to assist his son- 
in-law in obtaining the appointment of 
business manager of a limited co. of which 
the two defts. were directors & shareholders, 
entered into a written agreement with the 
co. & defts. to advance to the co. a sum of 
£1,500 by the purchase of 1,500 £1 preference 
shares of the co., the repayment of that sum 
being secured by the co.’s undertaking, in 
the event of pltf. or his son-in-law terminating 
that agreement, to procure the repurchase 
of the shares at par & to secure the purchase 








PART III. SECT. 31, SUB-SECT. 2.—A. 
sd. Fruit company-——-Regulation by 
statute.J}—A statutory power of a fruit 
co. to regulate any matter connected 
with its internal affairs & the sale, 
or disposition of fruit grown by 
shareholders, does not confer the right 
to regulate the storage of fruit.— 
NEILY v. BROOKLYN Fruit Co., pee J 
San L. R. 198 ; 11 M. P. R. 19.— 


PART IIL, SECT. 81, SUB-SECT. 2.—B. 


ni, ——— ———, }—Re Innia SHOE Co., 
{1934)4 D.L. R. 625; §6C. B. R. 157.— 


1,500 &1 shares in a CO., on which 5a. 
per ahare had been paid & on which a 


call of a further.2s. 6d, per share had 
been made but not P eoaiy being unable 
debte as they fell due agreed 

the co. that the money already 
paid should be applied towards pay: 
ment in full of 750 shares, & that he 
should pay a further amount sufficient 
to pay those 750 shares In full, & that 
thereupon the other 750 shares should 
cancelled :—Held: the jon 


of the shares cancelled, & the shar 
still] a member of the 
oo. im respect of recite shares.— Re 


GREATER MELBO REALTY 

Pry., Lrp., [1931] L. R. 276; 
affd. sub nom. UNION UBTEE Co. OF 
A Lrp. v. GREATER MEL- 


BOURNE Co. PRIETARY 
Lrp. (IN LIQUIDATION), [1932] Argue 
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L.R.178; 5A. L. J. 433; 470. L. R. 
44.—AUS. 


q i. —— No reduction of assets.}— 
Where the extinguishment of co. 
shares by their surrender & cancellation 
involves no ac reduction of assets 
the transaction is not illegal. Real 
capital is not diminished by relinquish- 
ing something of no value or by secur- 
ing relief from abilities. EKach case 
must be decided on its own facts & the 
diminution in capital must be, not 
fanciful nor theoretical, but actual & 
substantial, before the transaction can 
be successfully attacked.—BrrrisHu 
COLUMBIA Rep CEDAR SHINGLE Co., 


Lrp. v. STOLTZE MANUFACTURING Co., 
Lrv., {1932} 1 W. W. R. 164; 3 
L. R. 762; 44 B. ©. R. 458; revar., 


; e . 2 r 
{1931] 3 D. L. R. 379.—— CAN, 


money therefor by accepting bills drawn 
by pitf.: & in that arrangement the two 
defta. joined as sureties guaranteeing the 
due performance by the co. of ite part of 
the agreement. Pitt., accordingly, advanced 
£1,500 to the co., & accepted transfers from 
the co. of the same number of its preference 
shares. Upon the son-in-law Sages to 
withdraw from the managershi Pe pltf. in 
pursuance of a power in that behalf contained 
therein gave the co. notice to terminate the 
agreement & required the co. to procure the 
repurchase of the shares & to accept his bills 
for £1,500; but the co. refused comply 
with those requirements & denied liability 
under the agreement on the ground that the 
boa en of it would involve a purchase 
the co. of its own shares, & would there- 
fies be ultra vires & illegal. In an action 
ainst defts. under their guarantees :— 
eld: the agreement, having been entered 
into between the parties in good faith & in 
the honest belief that it was inira vires & 
legal, the defence that the agreement was, 
upon the grounds above mentioned, ulira 
vires the co. & therefore unenforceable could 
not be maintained; & pltf. was entitled to 
quae for £1, 500 with interest.—GARRARD 
AMES, [1925] 1 Oh. 616; 04 L. J. Ch. 
234; 133 L. T. 261; 69 Sol. Jo. 622. 


4052a. Provision of financial assistance to buy own 


shares—1929 Act, s. 45.}—1929 Act, s. 45, 
was declaratory of the law & did not create 
a new offence.—R. v. LorRAna (1931), 22 
Or. App. Rep. 167; 75 Sol. Jo. 121, 0. CO. A. 


4064a. —-— Guarantee of payment by French firm 


to French Treasury.|— REPUBLIC OF FRANCE 
(MINISTER OF HEINANCE) v. PERRY & Co. 
(Bow), Lp. (1929), 73 Sol. Jo. 268. 


4070. Add. Annotation :—Generally, Refd. Egyp- 


tian Salt & Soda Co. v. Port Said Salt Assocn., 
Ltd., [1931] A. C. 677. 


4072a. ——— Subscribing towards costs of litigation 


between members— Company for protection 
of interests of medical practitioners.|— 
BLOXHAM v. MEDICAL DEFENCE UNION, LTD. 
(1894), 10 T. L. R. 384; 88 Sol. Jo. 288, C. A. 


4074. After this case for ‘‘ ——— Remuneration of 


4051 ii, ——.}—It is not ulira vires 


Federated. European Bank, Ltd., 


4094a. 


VESTMENTS, LTD., SO oAR DL. XR. 


Cases 4050a—4094a. ENGLISH AND Empire Dicest SUPPLEMENT. 


directors.) ’’ read ‘‘ ——— Remuneration—Of 
directors.) °’ 


4080. Add. Annotations :~- Generally, Refd. British 


Insulated & Helsby Cables v. Atherton, [1926] 
A. C. 205; Re Golomb & Porter & Oo.’s 
Arbitration (1931), 144 L. T. 583; Re Lee, 
Behrens & Co. (1982), 48 T. L. R. 248. 


4087. Add. Annotation :—Refd. British America 


Nickel Corpn. v. O’Brien, [1927] A. ©. 369. . 


4094. Add. Annotations: — Consd. Kreditbank 


Oassel G. m. b. H. v. Schenkers, [1927] 1 
K. B. 826; British Thomson-Houston nt He 
2 K. B. 176. Refd. Underwood v. Bank of 
Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775; Houghton v. Nothard, 
Lowe & Wills, [1927} 1 K. B. 246; Liggett 
(Liverpool) vy. Barclays Bank, {1928} 1 K. B. 48. 





}.—(1) A question might arise under 
the 38th clause of the deed, as to whether 
what the directors are there authorised to do 
under their general powers must not be done 
by them at a Board; & it appears to me that 
it would not be competent to any one, two, 
or even three directors, by putting their 
signature to an instrument, to enter into a 
contract for the society ; for, by the 38th 
section, the contract must be executed at a 
Board. 

(2) I do not think it at all an unreasonable 
requisition on the part of joint stock cos., 
that every instrument required in their 
transactions should be under their common 
seal. The 44th section of the Act makes 
such a requisition of the utmost importance ; 
for, according to that section, every contract 
entered into by an instrument not under their 
common seal would be unilateral as regards 
them—a contract under which they would be 
liable, but of which they could not claim 
the benefit against those with whom it was 
entered into. 

(83) There is, no doubt, an important dis- 
tinction to be drawn, & it is drawn in the case 
of Royal British Bank v. Turquand, No. 4094, 
ante, between that which, upon the face of it, 
is manifestly imperfect when tested by the 
requirements of the deed of settlement 





CANADIAN BANK OF COMMEROE v0. 

& co. to receive a transfer of its shares | 1070; 56 O. L. R. 29.—CAN. PIONEER Farm OCo., Lrp. & HaALbu 

a soeraNre spear Sepa ry an theta Naa ie Dea 772; [1927] 
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2D. L. R "$39; [1923] 2 WR British CoLuMBiA NICKEL MINES, older of deft. co., sought to have the 


154.—CAN. 


PART III. SECT. 31, SUB-SECT. 2.—1. 


n i. ——.}-Where a co. rap Pa 
money to secure payment of a debt 
owing to assignee by another oco., 
with which the assignor co. had no 
prior or contemporaneous agreement : 
—Held: the oco.*e memorandum of 
assocn. gave. it no ae Aiba Seg 
ABBOTSFORD LUMRER Co. 
Cones ee esi 4D. L. R. 560: : (1935 ‘3 
.—OAN. 


PART III. SECT. 31, SUB-SECT. 2.—K. 
; sh. Power lUmtied to negotiation of 
invesiments—No right 
mortgage charge.}—Re MuToaL IN- 


to registration of: 


Lrp., [1937] 2 W. W. R. 399.—CAN. 


PART III. SECT. 81, SUB-SECT. 3.—D. 


4094 i. Presumption that powers 
properly exercised.}--The president & 
manager of a oo., who was personally 
indebted to a bank, informed it that 
the co. was indebted to him for sales: 
& the bank induced him to give it the 
co.’s note made pepe to him & 
indorsed to the ba In an aotion 
on the note the co. contended that 
there was no debt due to the manager 
because no resolution eunoiaes ay- 
ment of a beeen to him feed 


passed :—. wens ae ‘suoh 
Oeisa « wes 8 ie oe internal 


ere t, was not 
boun Co aen thas it bad Cock pues 
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agreement declared null & void because 
it was not sanctioned by a bye-law of 
the directors, co y a vote of 
the shareholders. It a that 
the directors in fact sanctioned the 
transaction & by a bye-law auth 
ae Sauter epee & secretary -treasurer to 
he portion of the lands referred to 
rt to execute documents in connection 
with any sale, & to affix the co.’s seal 
thereto :—Held: the sale came within 
Royal Brittsh 


the rule in Bank y. 
Turquand.—HERRMANN v. CANADIAN 
NICKEL Co., AH D. L. R. 42; 64 
0oL Rl 

4094 ae Pm etch pete 
GROWERS, LTD WESTERN Pac 
CORPN. LTv., (1929) 1D. L. R Blas 
1 W. W. R. 426; 41 B.O. R. 78.— 


of the co., & that which contains nothing to 
indicate that those requirements have not 
been complied with. Thus, where the deed 
requires certain instruments to be under 
the common seal of the co., every person 
contracting with the co. can see at once 
whether that requisition is complied with, 
& he is bound to do so; but where, as in the 
case I have last referred to, the conditions 
required by the deed consist of certain 
internal arrangements of the co. for instance 
resolutions at meetings, & the like, if the 
party contracting with the directors find the 
acts which they undertake to do to be within 
the scope of their powers under the deed, 
he has a right to assume that all such con- 
ditions have been complied with. In the 
case last supposed, he is not bound to inquire 
whether the resolutions have been duly 

assed, or the like, otherwise he would be 

ound to go further back, & to inquire 
whether the meetings have been duly 
summoned, & to ascertain a variety of other 
matters, into which if it were necessary to 
make such inquiry, it would be impossible 
for the co. to carry on the business for which 
it is formed.—Re ATHENZUM Lire AssuR- 
ANCE SOCIETY, Ex p. EAGLE INSURANCE Co. 
(1858), 4 K. & J. 549; 27 L. J. Ch. 829; 4 
Jur. N.S. 1140; 6 W. R. 779; 70 EB. R. 229. 


4095a. .|—Deft. bank negligently & in breach 
of the instructions given by their customer, 
pitf. co., paid cheques drawn on the co.’s 





account signed oy hee director only :-— | 
e@ 


Held: the bank ng put on inquiry & 
being negligent, as the jury found, were not 
entitled to rely on the rule in Hoyu! British 
Bank v. Turquand, No. 4094, & assume that 
a signature purporting to be that of a new 
director was that of a person duly appointed. 
—LIGGETr (B.) (LIVERPOOL), TD. v. 
BaRcLays BANE, LTp., [1928] 1 K. B. 48; 97 
L. J. K.B.1; 137 L. T. 443, 43 T. L. BR. 449. 


4100. Add. Annotation :—Consd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 58. 


4104a. Disputes between directors.}— 
STANFIELD v. GIBBON, [1925] W. N. 11. 


4107a. Merger of English companies— 
Opposition by American company. ]—INTER- 
NATIONAL MERCANTILE MARINE Co. (INC.) v. 
OcEANIC STEAM NAVIGATION Co., Lp. 
(1934), 78 Sol. Jo. 350. 


4117a. ——_ ——_- -.|—PARKER & CooPpER, LYrp. 
v. READING, No. 3160a, ante. 


4129. Add. Annotation :—Refd. Leyton U. D. C. 
v. Wilkinson, [1927] 1 K. B. 853. 


4129a. ——— Borrowing.|—-A trading co. was by 
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its memorandum of assocn. empowered, inter 
alia, to raise capital & to borrow money by 
deeds of hypothecation, & to act through 
agents. The only reference to borrowing 
contained in the arts. of assocn. was a pro- 
vision that the directors might borrow 
money. There was no express power of 
delegation by the directors. By various 
powers of attorney, the co. appointed agents, 
not directors, who were empowered, inter 
alia, to borrow money on the security of the 
co.’s goods, railway receipts, bills of lading 
or other documents of title. These agents 
borrowed money principally upon the security 
of letters of hypothecation relating to goods & 
produce in the co.’s go-downs. The co. was 
free to deal with the goods & produce in the 
ordinary course of business, & the contents 
of the go-downs therefore changed frequently. 
In some of the printed forms of letter of 
hypothecation the spaces for the names of 
the places at which the go-downs were 
situated were left blank, & at the end of the 
form, after the signature, a list of places was 
set out. One of the co.’s agents borrowed 
sums in excess of the value of the goods. A 
bank which held certain letters of hypotheca- 
tion, acting upon a licence to seize contained 
in letters from the co., seized all the goods 
to which it had access by the terms of such 
letters of hypotheeation :-—Held: (1) the 
fact that the arts. of assoen. empowered the 
directors to borrow, did not restrict the co.’s 
general power to borrow, which it could 
exercise through properly authorised agents ; 
(2) in the absence of anything in the memo- 
randum or arts. of assocn. restricting the 
co’s8s power to borrow through agents, 
borrowing by such agents was within their 
ostensible authority, the precise limits of 
the agents’ power to borrow being a matter 
of internal management: into which a lender 
would not be required to inquire. The co. 
was, therefore, bound even by the excessive 
borrowings of the appointed agents, so long 
as those borrowings were within the ostchsible 
authority of the agents; (3) the letters of 
hypothecation constituted floating charges, 
which ought to have been registered, but 
upon seizure, before the liquidation of the 
co., under the licence to seize, a specific 
charge came into being, which had been 
perfected by the seizure of the goods. ‘The 
seizure was, therefore, in the circumstances 
a rightful one, & valid against the liquidator ; 
(4) the produce which could be seized under 
the letters of hypothecation, in which the 
spaces were left blank, was limited to produce 
in the go-downs specified at the end of the 
form.—MERCANTILE BANK of INDIA, Lr. v. 


oa aepes 





d i. eT  ® 
against a co. & ita directors, pltf., who were passcd, it could be regularised by | received by two directors of the co. 
was suing on behalf of himself & the the passing of fresh & effective resolu- | were set aside & the action prot 
other shareholders, applied for an tions. The ct. will not interfere inthe | in pursuance of the latter order dis 
order to continue an interim injunction internal management oftheco. Appli- | missed, on the motion of ono of said 
until after the trial restraining defta. cation dismissed.—WaTSON v. BARRETT | two directors.—YOUNG v. ALBERTA 
from carryi on a8 & board of (1929), 41 B. CO. R. 478.—OAN. PETROLEUM CONBOLIDATED, PATTER- 
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directors. The act complained of was d ii 


that sorie of defis did aot wih certain. | (be done by.4G5. tisel? thes 


Whatever should | 50N v. OKALTA OI18, Lrp., & CULBERT, 


ugh ita own | [1930]1 W. W. R. 86; 1 D. L. R. 903 ; 


of the other shareholders to be present, | internal organisation ought to be sub nom. PATTERSON v. OKALTA OILS, 
or represented at the annual general | to the co. to do & ought not ote LTp., 24 Alta. L. R. 370.—CAN. 


meeting, & prevented such presence or | interfered with by the ct. Accord- 


: .J—The cts. do not 








d iff 
representation by having the meeting | ingly, an order, made in an action by a | Interfere with the internal manage- 
© place in au inner office of the place | shareholder against the co. appolnt ng ment of private cos. not formed for 
n 


of meeting while some of the other | a receiver for the co., 

shareholders wore va to eee in order, ails on oa SS & a subseque 
the outer office e knowledge o e Raceiver: 
defts. :—-Held: if irregulari 4 er, authorising 


profit unless there is illegality or fraud. 


arte application | —-PARDEE v. HUMBERSTONE SUMMER 


Resorr Co. OF ONTARIO, LTD., Ae 


ties were cominence an action in the name of | 3 D. L. R. 277; O. R. 580.—CAN. 


49 


Cases 4128a—4237. 


CHARTERED BANK OF INDIA, AUSTRALIA & 
OuHINA & Strauss & Co., Lrp., CHARTHRED 
BANK OF INDIA, AUSTRALIA & CHINA v. 
MERCANTILE BANK OF InD1A, Lrp. & STRAUSS 
& Oo., Lrp., [1937] 1 All E. R. 231. 

4136a. -}—BRIGHTEN v. BOWMAN (1929), 73 
Sol. Jo. 748. 

4142. Add. Annotation :—Refd. British Thomson- 
Houston Co. v. Sterling Accessories, Same v. 
Crowther & Osborn, [1924] 2 Ch. 88. 


4144. Add. Annotation :—Consd. Havana ee . 
bi eats Factories v. Oddenino, [1924] 1 

4145. Add. Annotations :—Refd. Wiggins v. Lavy 
(1928), 44 T. L. R. 721; Howard v. Odhams 
Press, Ltd., [1938] 1K. B. 1. 

4159. Add. Annotation :—Distd. Watson v. Davies, 
{1931] 1 Oh. 455. 


4166. Add. Annotations :—Refd. Underwood v. 
B of aay eroes Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Houghton v. 
Nothard, Lowe & Wills, [1997] 1 K. B. 246; 
Lig geett (Liverpool) v. Barclays Bank, (1928) 





4167. Add. Annotation :—Refd. Mercantile Bank of 
India, Ltd. v. Chartered Bank of India, 
Australia & China & Strauss & Oo., [1937] 
1 All BE. R. 231. 

4170. Add. Annotations :—Consd. Underwood v. 
Bank of ota ee Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
Refd. Kreditbank Cassel G. m. b. H. vw. 
Schenkers, [1926] 2 K. B. 450. 


4170a. —— —— ——.]—Hovuaeuron & Co. 

phe NoTHARD, LOWE & WILLS, No. 8157a, 
é. 

4170b. ——- ———- —— ——.]}—By the articles of 





PART III. SECT. BA, SUB-SECT. 4.— 


f i. sarea. there was some- 
‘hing 80 out of the ordinary in one co. 
undertaking to purchase the entire 
les ding stock of another as to 

Bh pe upon inquiry to ascertain 
ahet er the person or persons making 
the contract had authority in fact to 
ene aA —BrRooKS, LTD. v. CLAUDE 

ENERAL ADVERTISING, LTD., 
eel] 2b L. R. 748; O. R. 92.—CAN. 





PART IIL. SECT, a1. SUB-AECT: 4.— 4154 i. 


sl. Negligence— Arrest constable 
employed by company.}—Where a oo. 
has statutory power to employ &, 
practically, to appoint constables & 
& constable so apting to acts negii- 
gently in attem to effect an 


4176 iv. 





person who as agent for the co. & with- 
out fraudulent intent induces another 
to buy such bonds from it cannot be 
liable in damages merel 
of an implied represen 
bonds are legally valid, since, even if 
such representation can be implied & 
ue ves to be false it is a representation 
foe of law. Pe wa te hee v. BOWHEY 
lt Ita.) hk 4 ae - 


PART III. SECT. 31, SUB-SECT. 4.——D. 
Whether valid. 
INDIANA-ALBERTA OIL Oo. 
(1926) 3 D. L. R. 82.—CAN 


PART III. SECT. 31, SUB-SECT. 5.— 
A. (b) fi. 


MILLING & ELEVATOR Oo., STRA 
MILL BUILDING Co.’s Char (1907), 


ENGLISH AND EMPIRE Diczsr SUPPLEMENT. 


assocn. of a co. the directors had power 
to delegate to one or more of their own body - 
such of the powers conferred on the directors 
as they might consider requisite for carrying 
on the business of the co., & to determine 
who should be entitled to contracts & 
pornaring ri fe co.’s be a A ogien te 

purporting e @ guaran @ was given 
pitfs. executed by the co. in this form: 

The F. E. B., Ltd., signed N. P.”” N. P. 
waa a director of theco. During the negotia- 
tions for the giving of the guarantee he had 
written to PY the ou , signing the letter ‘‘for & 
on behalf of ’’ the co., ‘‘ N. P., Chairman.”’ 
On these facts, in an action on the guarantee : 
—RHeld: pltfs. were entitled to presume that 
the directors of the co. had authorised N. P. 
to sign contracts on behalf of the co., & the 
co. was liable on the guarantee.—BRiITISH 
THOMSON-HOUSTON Co., Lrp. v. FEDERATED 
EUROPEAN BANK, Lrov., [1932] 2 K. B. 176; 
101 L. J. K. B. 690; 147 L. T. 345, OC, A. 


4198. Add. Annotation :—Refd. National Carbonis- 
ing Oo. v. British Coal Distillation, Ltd., 
(1986] 2 All EK. R. 1012. 


4209. Add. Annotation :—Refd. Greenwood v. 
Martin’s Bank, Ltd., [1932] 1 K. B. 871. 


4211. Add. Annotation :—Refd. Greenwood v. 
Martin’s Bank, Ltd., [19382] 1 K. B. 371. 


4226. Add. Annotation :—Consd. Consolidated En- 
tertainment, Ltd. v. Taylor, [1937] 4 All E. R. 
432. 


4282. Add. Annotation :—Refd. iereditbank Cassel 
G. m. b. H. v. Schenkers, [1926] 2 K. B. 450. 


4286. Add. Annotation :—Refd. Kreditbank Cassel 
G. m. b. H. v. Schenkers, [1926] 2 K. B. 450. 


4237. ‘Ada. Annotation :—Refd. Kreditbank Cassel 
G. m. b. H. v. Schenkers, [1926] 2 K. B. 450. 


poration of a co. @ partner in the name 
of the partnership entered into an 
agreement with pitf., under which pltf. 
undertook the sale ‘of products on a 
commission basis. The agreement on 
its face showed that pltf. was to operate 
ov behalf of the co. then in process of 
incorporation :—Held : commissions 
earned after incorporation of the oo. 
were not recoverable against the 
partnership ; but to recover from the 
co. pitf. would not be bound to prove 
an express contract by the co., as the 
performance & acceptance ‘of his 
services raised an ‘inp ed contract to 
ay.—POWER v. EY MONT GN LUMBER 
XCHANGE Naa re Ww. W. R. 10; 
53D. L. R. —CAN. 
appa Ne ar —Re J. R. 
moos Ltp., Ez p. J. & G. GARMENT 
(Ont.), yl 1926) 1 "Dp, L. R. 
883 : 8 BO. 2.—CAN. 


on the ground 
tion that the 


- 907; [1928] 
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(Alta.), 
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arrest in the course of loyment 
the. das Cees Se ply ab o0. is ve GAN. pe a eee PART Ill. SECT. 31, SUB-SECT. 5 
60am © CANS ere y. eee GNITOH o . Oe ee 
ND & CANADIAN Pacirig Ry. Co., bi. ———.]-—Re RED DEER MILLING B. (b). 


o08 1W. W 50 Can. Crim. | & Exmvator Oo., 
fio ae 87 Maw i 435. —CAN. a oa See 

sp. .}~—A co. is not Mable in 
damages for injuries caused during 
a trip in a motor boat, when the sailing 
was advertised in the co. 8 name by the 
secretary without the co.’s authority.— 
BIANCO »v. “en ERs (I. H.) & Son 
LTp., {19881 2 DL. Ro ib: as 
M. P. 444,.—CAN. 


PART = SECT. 81, BUB-SECT. 4.—0, 





Bonds not tseued tn compliance with LTD., tore 


dcts.}—Where bonds are actuall ine ‘Co., 
executed by a oo. they cannot be sal O. R. 349.— 
not to exist as bon aces with ee 

use of non complies C;) PART Ili. SEOT. 
xeq ente of the Cos. ren they are 
not legally valid; &, th pacar 


erefore, & 


Co.’8 * CLarm 
Le R. 284: 1 Alta. L R. 237.—CAN. 
. Read 4178 {.°? 
PART Ill. SECT. a1 SUB-SECT. 5.— 
sp. Whether compa may Deas con- | a 
tract ultra vires.}—A ig incorporated 
under Ontario Gos. ree R. 8. On 1937, 
py muses pel sing cannot eacape from 


the of contract by 
Ro 4 ‘breach or ‘ite bear we 


v. IMPERIAL 
i933] 2 De L. Rh. 558; | 


Fem 5.— 


STRATFORD MILL 
1907), 7 4209 vii. ———.}—Prior to the incor- 
poration of pltf. co., a document oon- 
the terms of a proposed contract 
between it & deft. co. was executed & 
handed to the o sation committee 
of pitf. co. as evidence of the fact that 
. were to enter into the 
contract as soon as plitf. co. should 
have become incor Dossier. After aod 
co. had become incorporated & 
ceived its certificate entitling it to 
commence business it duly executed 
the document, & the contract was 
thereafter acted on :—Held: pit?. ha 
was entitled to sue for damages for 
breach of such contract.— ASSOCIATED 
Seo OF Fang ce ga ccage rola 


Brrrisq Co Froir 
Lrp.. , 1925)1 D R. 871: [1925] a5) 
efore the incor- | W. 5: ea B. % R. 533.-—CAN. 


4289. Add. Annotations :—Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 B. 775 ; Kreditbank Cassel 
G. m. b. H. v. Schenkers, 1927] 1K. B. 826; 
British Thomson-Houston Co. v. Federated 
European Bank, Ltd., [1932] 2 K. B. 176; 
Algemeene ‘Bankvereeniging v. Langton 
(1935), 40 Com. Cas. 247. Refd. Houghton 
v. Nothard, Lowe & Wills, [1927] 1 K. B. 
246 ; Liggett (Liverpool) v. Barclays Bank, 
[1928] 1 K. B. 48; Mercantile Bank of 
India, Ltd. v. Chartered Bank of India, 
Australia & China & Strauss & Co., [1937] 
1 All E. R. 231. 


eer Annotation :—Refd. The Hayle, [1929] 


4257. Add. Annotation :—Refd. Lever Bros., Ltd. 
v. Bell (1930), 47 T. L. R. 47. 


4267. Add. Annotations :—Appld. Houghton v. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 
76. Refd. Newsholme v. Road Transport & 
General Insce., [1929] 2 K. B. 356. 


4267a. .}—Two rival cos., the N. Co. 
& the W. Co., formed resp. co. to take over 
certain branches of their business of fruit im- 
porters, the shares of the new co. being equally 
divided between the two old cos., & the board 
consisting of two directors of the N. Co., 
namely, M. & G. Lowe, & two directors of 
the W. Co. By a brokerage agreement 
embodied in a letter dated in July, 1924, 
between M. Lowe & applts., a firm of fruit 
brokers, it was arranged that applts. should 
make certain advances to the N. co. & should 
receive all fruit consigned either to the N. co. 
or to resp. co. & keep back 70 per cat. of the 
net proceeds in reduction of the advences, 
& it was stipulated that resp. co. shuuld 
subscribe to this arrangement. Applts. also 
obtained a guarantee of the loan from the 








ay aa moe Ltd. ». Barclays Bank, Ltd., 


vases 4y38u—4¥ +0. 


two Lowes & a third director of the N. Co., 
who was also the secretary of resp. co. 

arrangement was not ratified by any agree- 
ment under the seal of resp. co., but the 
secretary wrote to applts. purporting to 
confirm the arrangement on behalf of his co. 
The directors of resp. co., other than the two 
Lowes, first became aware of the arrangement 
after it had been in operation for some 
months, & it was then put anendto. Applts. 
had obtained fruit consigned to resp. co. on 
board several ships without production of the 
bills of lading, on giving an indemnity to the 
ships, & they sued resp. co. for delivery of the 
bills of lading. Resps. counterclaimed for 
the proceeds of fruit peronging to them & not 
accounted for :—Held: (1) the arrangement 
contained in the agreement of July was not 
authorised by resp. co. ; (2) resp. co. were not 
estopped from denying the existence of the 
arrangement by the knowledge of the Lowes, 
inasmuch as they were parties to the wrong 
done to the co., or by the omission of the 
other directors to inspect the accounts of the 
co., which would have disclosed the arrange- 
ment.—HOvUGHTON (J. 0.) & Co. v. NOTHARD, 
LowE & WILLS, Lrn., [1928] A. ©. 1; 97 
a pee 76; 138 L. T. 210; 44 T. L. R. 


vol L...—vompanies. 


Annotations :—As to (1) Consd. Mercantile Bank of India, 
Ltd. v. Ohartered pane of Tudia, Australia & China & 
Strauss & Co., [1937] 1 
Kvyans v. Employers’ Mutual lnsurance Association, Ltd. 
pPeee), 152 L. TT. 333. Refd, 


All EK. R. 231, Aa to (2) Apld. 

Krodithbank Cassel 

b. H. v. Schenkers, Ltd., [1927] 1K. B. 826 ; a iia 
y 

48; Newsholme tee ut Koad Transport: & General 


Insce. Co., [1929] 2 K. ht. 
4272. Add. Annotation :—Retd. The Hayle, [1929] 


P. 275 


4278. Add. Annotations :—Aa to (1) Refd. Watt v. 


Longsdon (1929), 98 L. J. K. B. 711; OChap- 
man v. Ellesmere (1982), 101 L. J. K. B. 376. 
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4233 i. Whether company bound— 
Promissory note—Signed president 
or vice-presi .+-Where the endorse- 
agit of promissory notes purported 

to be that of a co. executed by the 

ture of its president or vicc-pre- 
ai ent, signing as such, & the indorsee 
had given good consideration therefor, 
held that neither the co. nor the maker 
could dispute the authority of said 
officers to make the indorsement.— 
BONDHOLDERS pee CORPN, v. 


MANVILLE, [1933] 3 . W. R. 1; 4 
D.L. R. 699.—CAN. 
4233 ii. —— —— For director’s 


private liability.]—S. & other members 
of a syndicate retained pltf. as their 
solr. in an action bro t by them. 
S., on the advice of as transferred 
his business of a timber-merchant to 
& proprietary co., of which he became 
tor & principal share- 
holder. Itf. procured from §S. the 
co.’s promissory note, payable to pitt., 
on account of pltf.’s charges & out- 
goings ings in connection with the Htigation. 
en the pivipengsntl note fell due, it 
was aber age upon part payment & the 
giving of & new npomilasery note for 
he balance, made by the co. & pay- 
able fe Itf. In an action by pltf. 
upon promissory note :—Held: 
ce since pit. had failed to show, as in the 
ctroumstances he must show, that the 
for good, & note was given by Vig oO: 
d consideration & as part of 
dad of some business transaction of 
oe co., the co. wae Phd liable to pltf. 
on on the note. WooLr Snirez 8. L. 
Lrp., 128} Ma t. R. 22; 42 
eee L. R. —AU 


4239 1. Signature—Promissory note-— 
Authority— hether bank bound ta 
inquire. The co. was incorporated 
by Dominion Letters Patent on y 25, 

1927, & went into Hquidation in Juno, 
1999" ae bank filed its claim in 
respect of five piece d notes made 
by S., as president, on behalf of the co. 
& amounti to $28,768.02. Theo 
liquidator called upon the bank to 
pr rove its claim before the Superior Ct. 

he notes were signed in blank by 8S. 
alone & were handed to L., the New 
York buying se pe of the CO., to be 
filled in & used by L. in payment of 
goods bought or to be bought by the 
co. kL. filled the blank note forms with 
the names of two other cos. owned & 
controlled by him, being also at that 
time the owner of all the shares of the 
insolvent co. The notes were indorsed 
to applt. bank, & it is admitted that 
the bank was a holder in due course. 
S. was the only witness at the trial ; 
he produced a by-law of the insolvent 
co. providing taler alia that ‘ all 
cheques . notes... shall be signed 
by such officer... of the co. & in such 
manner 88 cee from time to time be 
determined by resolution of the Board 
of Directors,””’ & he also produced a 
resolution of the directors pursuant to 
the by-law een provides ‘‘ that all 
notes .. e Hianee by the president 
& pase tear ast y the auditor . 
of which resolution applt. bank had 
no knowledge :—Heild: applt. bank, 
be a holder in due COUrse, Was 
enti pa fo rank ee oredr or the 
insolvent co. The notes were made tn 
general accordance with the authority 
ot the president re the by-law Bd 
the co,, & it was necessary 
appit. bank to inquire in tito the matnorion 
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of the president to slg@n the notes on 
behalf of the co. Under sect. 106d of 
the Dominion Cos. Act, the president 
had to be one of the directors; &, 
under soct. 37, the only persons who 
could make botes on behalf of the co. 
would be those designated in tho by- 
law. Persons dealing with a co. are 
resumed to have notice of what 
8 contained in the Act under which 
the co. ar incorporated & the Letters 
Patent ; in a case like the present, 
where the a tr refers specifically to the 
a i -laws as the place where the authority 
an officer or an agent to sign pro- 
missory notes is to be found, the person 
taking a note made by an officer is 
under obligation to ascertain from the 
by-laws that the officer who signed the 
note might have been authorised to 
make such note in the course of the co.’s 
business; but he Is not obliged to go 
furthor & inquire whether tho dircctors 
passed the resolution which would 
give the officer express authority. 
That constitutes part of the co.’ 
‘‘indoor management.” If the officer 
might, under the by-laws, have been 
authorised to make the note, the 
making of it was within his ostensible 
powers & was ‘‘in general accordance 
with his powers a8 such under the by- 
laws."—Re ALMUK FUR TRADING Co., 
BANK OF UNITED STATES v. Ross, 
ee S.C. R. 150; 2D. L. R. 128.— 


PART IIL ae ). SUB-SECT. 6.-~ 


k i. —— Solicitor.}—Bank oF 

pee NorRTH AMERICA v. ST. JOHN 

po ee Rr. Oo. (N. B.) (1920), 
557.—OAN, 


Cases 4282—4321b. 


4282. Add. Annotations :—Refd. Watt v. Longsdon 
(1929), 98 L. J. K. B. 711; Osborn v. Boulter 
(Thomas) & Son, [1930] 2 K. B. 226. 


4283. Add. Annotations :—Refd. Isaacs v. Cook, 
(1925) 2 K. B. 891; Osborn v. Boulter 
(Thomas) & Son, [1930] 2 K. B. 226. 


4291. Add. Annotation :—Refd. R. v. Registrar 
of Joint Stock Companies, Hz p. More, 
(1931] 2 K. B. 197. 


4297a. ——- —— Compulsory form of document 
to be used by members.]—Re Norro or 
HNGLAND PROTECTING & INDEMNITY ASSOCN. 
(1929), 45 T. L. R. 296. 


4307a. Extension of objects to new trades.J—A 
co. incorporated for the primary object of 
acquiring & carrying on two businesses, one 
that of a private co. making & selling foot- 
wear & clothing, but with other wide powers, 
& the other that of a retailer of footwear, 
petitioned the ct. for sanction to an extension 
of its objects, as set out in its memorandum 
of association, to the carrying on of a large 
number of different retail trades, including 
that of universal stores. The extension was 
approved by the co. in general meeting 
without opposition, but the petition was 
opposed by certain preference shareholders : 
—Held: there being no evidence that the 
proposed alterations were necessary or proper 

enable the co.’s business to be carried on 
more efficiently, & as the trades it was pro- 
posed to take power t.» work were entirely 
outside the original objects of the co., the ct. 
would refuse to sanction the petition. 

On appeal additional evidence was adduced 
to show that a large number of the trades to 
which it was sought to extend the co.’s objects 
were already being carried on by the co., & 
that to this extent the object of the petition 
was to regularise the position, & further that 


PART III. SECT. 81, SUB-SECT. 9.—A. 
pi. -}—-Held: (1) 1908 Act, 





of a special resolution by which it alteri 
was proposed to alter its memorandum 


EN@LIsoH AND Empire Digest SuPPLEMENT. 


during the year 1934 a small profit had been 
made by the co. as opposed to the loss suffered 
in 19383 :—Held: in view of the further 
evidence the alterations in the objects, when 
limited so as to give power to carry on only 
those trades which were already being carried 
on by the co., should be sanctioned.—Re 
BoLsom Bros. (1928), Lrp., [1935] Ch. 413; 
104 L. J. Ch. 267; 152 L. T. 477; 79 Sol. 
Jo. 214, C. A. 


4820. After this case add ‘ See, now, 1929 Act, 


8. 5 (1) (f), (g).” 


4321a. Society not for profit.|—A provision in a 


memorandum of assocn. of a society not for 


t eduoahy registered under 1867 Act, & authorised 


y the Board of Trade under sect. 23 of that 
Act to dispense with the word “ limited,’ 
that in certain events the liability of members 
shall be unlimited, is not a provision in the 
Memorandum ‘‘ with respect to the objects 
of the co.’’ under 1908 Act, s. 9 (1), & the 
cancellation of such a provision cannot be 
confirmed by the ct.—Re Society For 
PROMOTING EMPLOYMENT OF WOMEN (1927), 
71 Sol. Jo. 583. 


Annotation :-—Distd. Re Scientific Poultry Breeders’ Assocn., 
Ltd., [1933] Ch. 227. 


4821b. 


Alteration permitting remuneration of 
governing body.|—The memorandum of a co. 
limited by guarantee, formed to improve & 
encourage the breeding of poultry, contained 
& provision that no remuneration should be 
paid to members of the governing body of 
the co. Owing to the increase in the co.’s 
business it became impossible for those 
members to give their time to the co.’s affairs 
without some remuneration, & the co. in 
general meeting passed resolutions providing 
for equitable remuneration for services 
rendered. Upon petition to the ct. to 
sanction the consequent modifications of the 





its memorandum by inserting 
after the word ‘ drinks ’’ the words 


s. 9, did not limit alteration of the 
Memorandum of assocn. to an altera- 
tion of the objects clause, inasmuch 
as the whole objects of a co. were not 
necessarily contained in that clause ; 
ie @ proposed alteration being designe 
or the better attainment of the objects 
of the co., a petition for confirmation 
of the alteration should be granted.— 
INCORPORATED GLASGOW DENTAL 
HOSPITAL v. LORD ADVOCATE, [1927] 
8. OC. 400.—SCOT. 

qi. ——~ Incorporation abroad.}-—-A 
co., rogistorod under Cos. Acts, presented 
a petition for an alteration of its memo- 
randuin of assoon. by the addition of 
@® power ‘‘to procure the co. to be 
incorporated, registered, or. recognised 
in any fore country.” The ct., 
while sanctio the power to procure 
the registration or recognition of the 
co. in @ foreign country, refused to 
confirm the power to procure its incor- 
poration there.—He TAaYsIDE FLOOR- 
OLOTH Co., LTp., {1923) 8. C. 590.— 
SCOT. 

4308 iv. JA cemetery co. 
sought additional power to act as 
“atone & marbie cutters, masons, 
quarriers & sculptors, florists, gardeners, 
& undertakers.’’ Thect.,in the absence 
of evidence of any convenience or 
advan to the oo., restricted the new 
eaphie y limiting them to powers to 

used in connection with, & as 
incidental to, the co.’s main  busi- 
nesa of cemetery owners.— EDINBURGH 
SOUTHERN CEMETERY Co., LTD., (1923) 
Ss, C. 867.—-SCOT. 


4308 v. ———.]}—A reversionary co. 
presented a petition for oonfirmation 





of assocn. by adding powers to carry 
on, along with its existing business, 
that of trust investment, & to se!l or 
otherwise dispose of the whole or any 
part of its property & assets for 
such consideration as it might think 
fit, &, in particular, for shares, 
stock, debentures, debenture stock, or 
securities of any company purchasing 
the same. The ct. confirmed the 
alteration holding, with regard to the 
roposed power to sell, that it did not 
nvolve a sale of the undertaking but 
merely of assets, & in view of the 
extension of the co.’s business, was 
germane to its operations as an invest- 
roent cO.— METROPOLITAN REVERSIONS, 
Lrp., [1928] 8S. C. 480.—SCOT. 


4308 vi. -}—The additional busi- 
ness which a co., by an alteration of its 
objects effected under Cos. Act, 1908, 
8. 162 (5), is permitted to carry on may 
be one which jis wholly different from 
& which has no relation to the then 
existing business of the co., & it may 
yet be quite capable of being con- 
veniently & advantageously combined 
with it. provided the new business is 
not destructive of or inconsistent with 
the existing business.—Re MAaTAKANA 
CO-OPERATIVE Darry Co., Ltp., [1929] 
N. Z. L. R. 721.—N.Z. 


4308 vil. -}—A co. whose objects, 
as stated in its memorandum, were “‘ to 
manufacture, sell, & trade in ginger 
beer, lemonade, soda water, & other 
aerated waters & drinks, & to do all 
such other acts as might be incidental 
to the attainment of these objects, 
presented a petition under sect. 5 
craving confirmation of a resolution 


52 








““& also to bottle, sell & trade in all 
alcoholic beers.’’ A reporter to whom 
the petition was remitted stated that, 
in his view the proposed new line of 
business could conveniently & ad- 
vantageously be combined with the 
existing business. The ct. nted the 
prayer of the petition.—Re DUNDEE 
AERATED WATER MANUFACTURING Co., 
{1932} S. C. 473.—SCOT. 


4308 viii. -}—A co.,; incorporated 
to carry on the business of maltsters 
& hop merchants, presented a petition 
under 1929 Act, 8. 5, craving the ct. 
to ‘confirm a resolution altering its 
memorandum of assocn., by the 
insertion of a clause enabling the co. 
to carry on, along with its existing 
business, the business of frnit mer- 
chants & canners, & preserve manu- 
facturers. It appeared that, in the 
course of ita existing business, the 
co. was in the habit of purchasing hops 
from persons who also grew fruit, & 
of selling hops, malt, & barley to 
pee en d in the refreshment 
rade; & in these circumstances, the 
co. maintained that it-could con- 
veniently engage in business of the 
character proposed. The ct. confirmed 
the proposed altcration.— He Barrp & 
Sons, [1932] 8. C. 455.—SCOT. 


ri. .}—A co. sought the addition 
of a power to acll, Jet on rent, or lease 
the undertaking of the co., or any 
branch or part thereof. The ct. re- 
stricted the power to any branch or part 
of the undertaking ... being an 
adjunct to the main undertaking.—Re 
TAYSIDE FLOORCLOTH Co., Lrp., {19233} 
s. C. §90.—SCOT. 








memorandum of assocn.:—Held: the pro- 
posed alterations did not affect the real 
object of the co., which was the improvement 
of poultry husbandry; they were ancillary 
to the main object, & were alterations within 
the words ‘‘ with respect to the objects of 
the co.’”’ in Cos. Act, 1929 (c. 23), 8.5 (1); 
they appeared to be to enable the co. “ to 
carry on its business more economically or 
more efficiently’ within sub-clause (a) of 
that sub-sect. & therefore the petition must 
be granted.—Re Screntiric Pouitry 
BREEDERS’ Assocn., Lrp., [1933] Ch. 227; 
101 L. J. Ch. 423; 148 L. T. 68; 49 T. L. R. 
4; 76 Sol. Jo. 798, C. A. 


4361. Add. Annotation :—Retd. Re Bolsom Bros. 


(1928), Ltd., [1935] Ch. 413. 


4362a. Extension of objects of benevolent associa- 


tion—-By amalgamation—Amalgamation of 
funds.|—A benevolent assocn. desired to 
extend its objects to include the members & 
their dependants of any society with which 
it might amalgamate. The assocn. pro- 
posed an early amalgamation & wished to be 
enabled to give relief to the members of the 
society with which it proposed to amal- 
gamate :—Held: the ct. ought not to con- 
firm the alteration of the objects of the 
assocn. unless the assocn. undertook to 
amalgamate only upon the terms that there 
should be an amalgamation of funds as well 
as of members. The undertaking was given 
& the alteration confirmed.—Re CHARTERED 
SURVEYORS’ BENEVOLENT FuNp (INCOR- 
eee ig [1936] 2 All BE. R. 1631; 80 Sol. 
Oo. ‘ 


4369a. Affidavit of notice—Omlssion to exhibit 


register of members.]—-On an application by 
petition made by aco. for confirmation of an 
alteration of the objects of the co., the 
secretary’s affidavit of the posting of notices, 


contrary to the usual practice, did not 


4389a. 


‘Annotations :—Rofd. Re Russian Bank for Forel 
{1933} Ch. 745; I. RR. 
(1935), 19 Tax Cas. 6687. 


4393. Add. Annotation :—-As to (1) Refd. Re City 


Vol. IX.—-Companies. Cases 4821b—4428. 


exhibit the register of members :—Held: the 
petition would be granted notwithstanding 
the omission to exhibit the register, the ct. 
being of opinion that no asetal purpose was 
served by exhibiting it, provided that, as in 
the present case, the affidavit of the secretar 
proved that the register was duly kept 
contained the name & last known address of 
every person who was a member of the co. 
on the material date.—Re DEBENTURE 
Corpn., Lrp. (1931), 47 T. L. R. 399. 


4377. Add. Annotation :—Consd. Kirby v. Wilkins, 


[1929] 2 Ch. 444. 


4380. Add. Annotation :—Refd. Egyptian Salt & 


Soda Co. v. Port Said Salt Assocn., Ltd., 
[1931] A. C. 677. . 


4389. Add. Annotation :—Overd. English, Scottish 


& Australian Bank, Ltd. v. I. R. Comrs. 
(1931), 48 T. L. R. 170. 


Simple contract debts recoverable out 
of United Kingdom.|—An agreement for the 
sale of, amongst other things, simple contract 
debts owed by debtors resident out of the 
United Kingdom is exempt from ad valorem 
stamp duty in respect of such debts upon the 
ground that they are ‘“ property locally 
situate out of the United Kingdom ”’ within 
Stamp Act, 1891 (c. 39), s. 59 (1).—-ENQ@LISH, 
ScoTTisH & AUSTRALIAN BANK, LTp. v. 
INLAND REVENUE Comrs., [1932] A. CO. 238 ; 
101 L. J. K. B. 193; 146 L. T. 330; 48 
T. L. R. 170, H. L. 





Trade, 


Comrs. v. Broome’s Executors 


Equitable Fire Insce. (1924), 40 T. L. R. 664. 


4423. Add. Annotations :—Refd. Keren Kayemeth 


Le Kisroel, Ltd. v. I. R. Comrs., [1931] 2 
kK. B. 465; Re Oceanic Steam Navigation 
Co., [1938] 8 All FB. R. 740. 
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PART III. scam 31, SUB-SECT. 9.— 


(c). 

sc. diteration causing breach of lease.} 
~—~-Tbe corpn. of G. possessed statutory 
powers to make & maintain tramways 
in the streets of G. Sect. 26 of their 
statute provided that animal power 
alone should be used on the tram- 
ways. The corpn. leased the tramways 
to a limited co. which was promoted 
for the purpose of acquiring the lease, 
& whose objects as specified in the 
memorandum of assocn., were to carry 
on the working of the tramways & 
omnibus traffic in connection therewith 
under the lease & after the expiration 
of the lease to carry on the business of 
omnibus proprietors in the city & 
vicinity. he co. acquired a large 
stock of horses & plant, the greater 
part of which would be rendered useless 
in the event of the lease not being 
renewed & accordingly, when about 
three years of the lease had still to run, 
the co. applied for an alteration of its 
memorandum to include (inter alia) 
these objects: ‘‘ (10) to exercise the 
powers & carry on the business of a 
tramway co.: (13) to work & move all 
or any of the vehicles by means of 
electrical power, steam power or any 
other mechanical power.’ Applica- 
tion opposed by corpn. as being breach 
of contract to alter constitution & 
because object (13) was inconsistent 
with Parliamentary prohibition :— 
Held: promoting disposing of 
tramways was an object foreign to the 
purposes of the memorandum & could 
not be sanctioned, & that quoad ultra 
the alterations fell to be confirmed.— 
Giascow TrRaMWAY & OMNIBUS CO., 


Lrp. v. GLASGOW MAGISTRATES (1891), 
18 Rettie, 675.—8SCOT. 


PART III. SECT. 32, SUB-SECT. 1.—C. 


qa i. —-— -J—Deft. co. bought 
land from Dgiae & in paymont therefor 
transferred to pltfs. a block of shares 
in another co., agreeing to re-purchase 
from pitfs. at a fixed price, on or before 
a fixod day, the shares, or as many of 
them as should not have been pre- 
viously sold or transforred by pltfs. :-— 
Held: the agreement to re-purchase 
was ulira vires deft. oo. as Cos. Act, 
s. 44, expressly prohibits a purchase 
of shares in another cvo.—GRANT v. 
DoMINION Loosm LEAF Co. (1924), 
566 O. L. R. 43.—OAN. 





PART ISI. SECT. 82, SUB-SECT. 2,—-A. 


a i. —-— To directors.)—A sale by 
directors of the co.’s property to them- 
selves & a third party as trustee for 
them is valid if such a transaction is 
intra vires the co. & if, as in this case, 
the purchasing directors constitute o 
majority of the shareholders.—FER- 
GUSON v. WAaALLBRIDGE, [1934] 2 
D. L. R. 270.—CAN. 


sm. Whether power es from 
power to purchase land.|—-Where a joint 
stock co. is given by its memorandum 
express power to purchase land, it is 
implied as part of ite constitution that 

as power to let the land, & if 
necessary to sell it. —GUJERAT GINNING 
& MANUFACTURING Co. v. MOTILAL 
HrIRaBHAl SPINNING Co. (1928), I. L. HR. 
53 Bom. 792.—IND. 
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PART III. ae ae sees 2.-— 
- (a). 

4401 1. Under nower in memo- 
randum-—-For shares tn another com- 
any.J-—~Such sale does not necessarily 
nvolve winding up, &, where the 
directors’ authority is derived from ao 
vote of the shareholders, a majority 
vote is  sufficient.—HEMSTRERT  v. 
Norin Wrst Biscurr Co., [1926] 2 
D.L. R. 829; [1926] 2 W. W. R. 150; 
22 Alta. L. R. 238.—CAN. 

g i. ----~ Land acquired for carrying 
on company’s undertaking~-Campanies 
Act, R. S. O., 1914 (e. 178), 8. 24.|—- 
Re ALLAN BRown’s, V.TD. & DRYALL, 
11927) 2D. L. R. 991; 60 0. L. R. 
267.-—CAN. 


PART III. aaa 32, SUB-SECT. 2.— 
e (GO). 


of. —-—.]J-~DADSAON #, GREAT (Sask.), 
{1927} 3 D. L. R. 630.—OAN. 

ag. On sale of undertaking—Vendor 
owning all shares except one—Duty not 
to make secret a ia is person ee 
all shares except one in a co. cannot 
deny his identity as vendor & make a 
secret profit on sale of the co. to 
another.—PATTON wv. YUKON CON- 
BSOLIDATED GOLD Corpn., LTD., [1934] 
3D. L. R. 400.—CAN, 


PART III. SECT. 23, SUB-SECT. 1. 

sn. Institution of — proceedings-— 
Necessity to employ solicitor.)}—A co. 
cannot issue a writ of summons by any 
one but & solr.—WESTERN PRODUCERS 
MuTvuaL HAIL INSURANCE Co. vv. 
STEWART (Sask.), (1928] 1 W. W. R. 
320.—OAN 











ei III, SECT. 88, SUB-SECT. 8 


8.—A. 

i. —— ——.]—Deft. ‘as the 
jargéat shareholder’ of a co. claimed 
d. a for false representations made 


as to the business of the co., which had 
the effect of depriving the co. o° its 
clients :-—Held: the cause of aciion 
allogod was not defamation but an 
injuria done mee to the co. for 

which the co., & not an individual 
shatsholiee was entitled to suc.— 
GOODALL v. HOOGENDOORN, LITD., 
- [1926] App. D. 11.—-8S. AF. 

k i. —— ——- ——-—— ——_ Refusal 
papal gpl where no one to authorise 

of n it a a ON v, LIVINGSTONE 

(Ata, io 18 }2D.L. R. 799.—CAN. 

pi on ee eee, J —~A shareholder 
suing on behalf of himself & all other 
shareholders can maintain an action 
alleging illegal use of tho co.’s money, 
when ! Sse appears that an applica- 
tion to the co. to authorise such an 
action would be futile.—HOUSToN v, 
ViIcoTORIA MACHINERY DgEpoT, L‘rv., 
(1924) 2 D. L. R. 657; 83 B.C. R. 
425,.—CAN. 


q i. ——— ——.]—FARRELL v. MAGIC 
SILvER-BLack Fox Co., [1924] 3 
D. L. R. 132.—OAN, 


q ii, ———- ——.])—SHaw v. WaAIN- 
WELL OILS, LTD, ie [1929) 3 
D. L. R. 621.—6 


ti. Using company’ ‘sname as plaintiff 
-—No authority to use name—Doubt as 
to wishes of sha rs.j—If on an 
application to strike aie the name of a 
co. Which has been used as pltf. with- 
out authority, there is any réasonable 
doubt as to the wishes of the share- 
holders, the name will be allowed to 
.remaln until their wishes are Sapa 
tained.—LEAVENS v. GREAT WEST 
PRRMANENT LOAN CO., ee ) 2 

. KR. 606; 36 Man. L. 


4446 i. Internal management—Con- 
duct of wtra vires—Or fraudu- 
lent. }-~Although the rule that in order 
to redress & wrong done to a co. or to 
recover money or damages duo to the 
co. the action should be brought by 
the oo. itaelf is subject to the exception 
that the complaining shareholders may 
sue in their own names where the 
persons against whom the relief is 
sought themselves hold & contro! the 
majority of the shares in the co,, & will 
not permit an action to be brought in 
ita ite tanne, yet in such an action pitts, 

t have a larger right to relief 
than ‘the co. “teol? would have if = were 


pltf., & cannot complain of acts which 
are valid if done with the approval of 
the majority of tho shareholders, or 
are capable of being confirmed by the 
majority ; therefore, the cases in which 
the minority can maintain such an 
action are confined to those in which 
the acts complained of aro of a fraudu- 
lent character or be exons the eat of 
the co.—MAs0Nn 7 oe [1929] 
1D. L. R. 608; R. 295; 24 
Alta. L. R. 69 ; fteg. (108618 D. L. R. 
468.—CAN. 


so. Several groups of shareholders 
claiming to represent company—Stay 
of wproceedings.|—In company cases 
where there is an internecine warfare 
between factions, each claiming to be 
entitled to represent the co., the 
ractice is to direct the proceedings 
9 stayed until after a meeting of 
shareholders has been held, & the will 
of the majority ascertained .—DUMART 
PACKING OO., LTD. v. DUMART, [1928] 
ae L. R. 640; 610. L. RR. 478.— 


PART III. — 88, SUB-SECT. 3.— 
D. a e 


ki. —— — Action by beneficial owner on 
cpeligaleil shareholders. ] 
en to pltfs. in 
a sult framed on beha f of themselves 
& all other shareholders of the co. to 
bring a suit as beneficial owners of 
shares, against the co. for cnforcement 
of their beneficial rights & that ube 
whole of the allegations & relief asked 
with respect to such suit must bo 
struck out.—MAas v. MCINTOSH (1928), 
28S. R. N. 8. W. 441; 45 N.S. W. 
W. N. 107.—AUS. 


ol —--—-—- of winding 
in ee right. of a minority share 
holder to maintain a representative 
notlon t the co. & the majority 


shareholders to compel an accoun 

by the latter for property of the co. 

unlawfully appropriated by them 
ceases as soon as the co. goes into 

liquidation. ew zy WaLt- 

BRIDGER, ae ed Pha . 673; 38 

DLR 


oll. —— £ oct of lapee of time.) — 
Minority shareholders cannot at 
after the lapse of , the legality 
of a ae ie en cers ete ' hes 

prov y resolutions of a or 
a the shareholders.—-FisHEr v = 
JoHN OFrsRa Hovss Oo., 1937 
D. L. R. 337; 18M. P. R. 7. ‘ 
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PART III. SECT. 88, SUB-SECT. 3.— 


sq. ——— Unregistered shareholder. |— 
In an action wherein pltf. alleged that 
he was a shareholder in deft. co. & 
sued on behalf of hhmself & all the 
other shareholders to compel the 
individual defts. to account to the co. 
for shares alleged to have been illegally 
obtained by them, it was held that 
although pltf. was not a oes aoe 
shareholder, he had a status to br 
the action whether he was the beneficia 
owner outright of the shares alleged 
to be his or owned them subject to a 
charge in favour of the registered 
holder.—GooDBUN v. MITCHELL (Man.), 
[1928] 1 W. W. R. 495.—OAN., 


pe III. SECT. 38, SUB-SECT. 4. 
——. —-—.,]—HINI v. ANDERSON, 
119333 2 W. W. R. 176.—OAN. 


PART III. SECT. 38, SUB-SECT. 6. 

ki. ——— KHasential condition.]—Ser- 
vice of & statement of claim on a co. 
is not nod unless the officer or agent, 
served is & peraon who is likely to bring 
it to the co.’8 notice, even though he is 
one oe under the rules may be served 
as representing the co.—ROvaL TRUST 
Co. v. SPILLERS cary tiew MILLING 
CGo., [1931] 2 W. W. R. 841; 4D. L. RB. 
430: 25 Alta. L. R. 542,.—CAN, 


PART III. SECT. 88, SUB-SECT. 12. 


45365 i. oe of what pop ag Post dal by 
oaany for benefit directors, )}— 
While it is a well eatabll shed rule that 
directors may not use the co.’s 
in payment of their own costs, although 
such costs would not have been 
incurred if they had not been directors 
yet it is equally well established ae at 
directors as such within su 
the aus powers as are panded Ms 
them withont gross negligence 
cannot Se called upon to By out Of 
thers = n fonds te the come LD eg 

8 
interests "of Bie" 2o 00 ‘aaply b because 8 
p make them 
palais deta. <n a Lirz 


v. 
B, (1928) 3 D. te a 497; 
~~CAN. 


PART III. el a ae 13. 


sk. Return “A nulla bona not neces 
sary.J—On an lication under goord 
223 of Cos. hot, t 33, for an order that 





4568. Add. Annotations :—Refd. A.-G. v. Smeth- 
wick Corpn. (1982), 96 aaa 105 ; 
v. 
North Eastern Ry. Co., [1933] 2 K. B. 14, 


Trawlers’ Federation, 


4570a. Assignment to secure personal debt of 
directors—Directors sole shareholders.]—As 
additional security for an advance to three 
partners, who, in addition to & apart from the 
partnership, were directors of a limited co., 
a bank accepted a document charging the 
co.’s interest in certain bonds which had been 
deposited with the bank to meet any judg- 
ment which might be obtained against the it 
co. in then impending litigation. eas 
ment was signed by the three partners & the 
co.’s seal was affixed thereto, accompanied 
by the signature of one of the partners as 
president & of another as secretary of the 
No resolution was ever passed, cither 
by the co. or by the directors, authorising 
the creation of the charge. 


co. 


ON ON Om RE ee = ane ME ret ct 


pltf. give security for costs :—Held: 

a return of nulla bona war not necessary 
& deft. had on tbe ‘material filed 
satisfied the onus or it.—R. M. 
BUOCHANAN-SUMNER Co., LTD. v. SCOT- 
TISH CO-OPERATIVE ae 
Socsery, Lrp., [1936] 1 W. W. R. 491. 
—CAN 


PART III. SECT. 38, SUB-SECT. 13.— 
A. (b) ii, 


Sidmaieaad of an applica fon by defts. 
for security for costs under sect. 223 
of Cos. Act, 1933, held thoy wero 
entitled to security. —OHRISTIAN COM- 
MUNITY OF UNIVERSAL BROTHERHOOD, 
LTD, v. TRAFIMENKOFF, [1937] 2 
W. W. R. 340, C. A.—GAN, 
of 


sv. ‘* Credible testimon ie in: 
abtlity to pay——-What is.}—In an action 
for reduction of a lease, brought by 
a co., defender was assoilzicd & ob- 
tained an award of expenses, Pursuers 
having reclaimed, defender, founding 
: nh an unfavourable balance-sheet 
pursuers which was about a year 
old, a etee that pursuers should be 
d to find caution for expenses 
in er ivoe Act, 8. 278. The ct. refused 
the motion, as it did not appear by 
** credible featiaiony ’” that pursuers 
would be unable to pay defender’s 
expenses if he were succesaful, in respect 
that a later balance-sheet showed that 
the financial hea “boon from whicb 
pursuers een suffering was 
passing off, &, further, in respect that 
ursuers had @ responsible see sete 
rofitable record in the deck 
that there was no suggestion that any 
creditor was pressing them for pay- 
ment which he was paaple to Fae 
EDINBURGH ENTERTAINMENTS, L 
STEVENSON, [1925] 8. o. 848. SCOT. 


PART III. SECT. wee SUB-SECT, 1.— 
- (a). 

4569 1. ———.] — ZIMMERMAN 0. 
ANDREW Ser ee OF CAN.,, aoe 
(TRUSTEE) [1925] . lL. R. 953; 
WwW Plat 
PART Hil. ele 34, bie aael 1.— 


Elevator compon v—Bond for 
price of elevator.jJ-——A co. Bo. whose charter 
fease ho gee it “may acquire 


eine & otherwise 
siepalere oer, & further ‘‘ may issue 
bonds pedi ra Pt to an amount 
not Balle oe tent tae oort of any elevator 
t by it,” has the power to issue 
such bonds for the price of an elevator 
bought by {t.—Rova. {tasted bass v. 


Great ay ELEY. Co. 


peal from the 








e e R. 


oe 


Vol. X.—Companies. 


held all the shares in the co. except two which 
were held by two other directors of the co. 
There were also 
in the shares. 


British 
London & 


Cases 4568—4607. 


ersons equitably interested 
he litigation against the co. 


was concluded substantially in the co.’s 


ported to a 
of those 


The docu- 


The partners 


ee An, AE Ga a NN A PH et ee 


s {. .}—~Although Sadek 
sar te Telephone Act, 1920 (c. 96) 

31, deft. co. is impliedly prohibited 
rom borrowing money othe than 
by the issue & sale of debentures, & 
has no power to make or give a pro- 
missory note, yet, held in an action on 
& promissory ‘note, &, in the alternative 
for money borrowed. that, since the 
money was used by deft. in paying its 
legitimate debts incurred in carrying 
out the purposes of the co. pltf. was 
entitled to recover on the alternative 
claim with interest at the legal rate.— 
SMITH v. FKLROSH hoe TELEPHONE 
oe Lrp , 1928) 3 D. L. R. 51; [1928] 
R. 970; 23 Sask. L. R. 





ve 
414 GAN 
sd. Co-ope. ative livestock company 
incorporated uwler Compantes Act.}— 
Held: to have apne to borrow.-—— 


CANADIAN Ban Co as v. 
JOHNSON Alta) ligeo) 4 L. R. 
1179; {1926] 3 W. W. R. 613. GAN. 


PART III. SECT. 34, SUB-SECT. 1.—B. 


sk. Power to borrow & raise 
Morigage. }+-Held: a mtge. over part 


of a co.’s real estate as security for 
a loan was justified.— UNIQUE O- 
wv. ENDEAN, [1927] 


PERTIES, LTD 
N. Z. L. R. 244.—N.Z. 
PART III. SECT. 34, SUB-SECT. 1.— 


b). 

4594 i. Capital ‘only capable of being 
called up in winding wp—Company 
limited by quarantee.|—A co. limited by 
eeraatee was formed for the purpose 

iL Pro oning an exhibition. Among its 
ects were the formation of a 
pinta fund; the receipt of sub- 
scriptions thereto from persons, whether 
members of the co. or not, for the 
urpose of carrying out ite objecta & 
ee expenses; & the assigna- 
tion of the letters of guarantee to any 
corporation which might give it credit. 
The co. obtained an undertaking from 
which was not one of ite 
ay & proportion of any 
loss cage n connection with the 
the oxhibition. It sub- 
seque ntly” ree naa the undertaking 
to a bank which had given it credit. 
A loss having occurred, the bank sued 
the firm upon the rantee. The 
defenders conten that the assigna- 
yon was ulira vire beving been made 
a time when the 6c 

liquidation :— Held : 
was valid, in respect that the guarantee 
fund wus not capital of the co. within 
the mea of secte. 2 & 4 (1) (v) of 
1908 Act, which could only come under 
the control Y of the co. or ite directors in 
the event of pe hari pth but formed an 
independent Hine OF f credit to which an 
assignee could make good his right on 
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irectors, 
unenforceable, & the ct. would not inquire 
whether the co. had derived any benefit from 
The bank was, 
account to the co. for the balance of the 

roceeds of sale of the bonds.—Ii. B. M. Co., 

TD. v. DOMINION Bank, [1937] 3 All LE. RB. 
555; 81 Sol. Jo. 814, P. C. 


4607. Add. Annotations . 
[1925] Ch. 616; Re George Inglefield, Ltd. 
(1932), 48 T. i R. 686. 


favour, & the bank claimed the balance of 
the proceeds of sale of the bonds in reduction 
of the partners’ indebtedness :—Held : 
the co., acting through its directors, & not by 
its shareholders in general meeting, had pur- 


as 


ply its property for the benefit 
the transaction was 


therefore, bound to 


——Consd. Garrard v. James, 


Oe ena ne a eS te anon ee Tenee ETSY 


the hauneniae of the event on which 
the guarantee was contingent. — 
LLOYDS BANK, LTD. v. MORRISON & 
Son, [1927] 8. C. 571.—SCOT. 


PART III. SECT. 84, SUB-SECT. 2.—-A. 

sm. Agreement postponing lien of 
bondholders to lien of lender—Agree- 
ment not signed by all bondholders.)— 
Held: binding on Yihe bondholders.— 
GREENE v. RosciEe (1891), 31 N. B. R. 


PART III. SECT. 34, SUB-SECT. 2.—B. 


ap. Form of bonds--Whether ap- 
proval of directors neccssary.)---Where 
the directors of o limited co. at a 
prover meeting authorise the issue of 
onds on the security of the assets of 
the co. & the shareholders confirm the 
decision of the directors, it is proper 
to leave the form of the bonds to the 
duly appointed or elected officers of 
the co. In such a situation no ap- 
yroval of the form of the bonds at a 
ormal meeting of the directors Is 
necessary, & the ubsence of such a 
mecting is not an irregularity affecting 
the validity of the bonds.----R&ID. 9». 
PURITY FARMS, LTD., pean) TD... kl. 
725; O. QR. 248.-—-CAN 


PART III. SECT. 34, SUB-SECT. 2.— 
O. (a) ii. 
MEROHANTS BANK OF 


m i. ——. 
ANCOOK (1884), 6 O. R. 


CANADA 8, 
2 $5 .—CAN. 


PART III. SECT. 84, SUB-SECT. 2.— 
C. (b) i. 





ri. 
—MARTIN 0. 
D.L.R. 29; 680.L. R 
619.-—-CAN. 


b i. -—-—- For price of shares sold by 
one member to another.J—-The mtge. in 
question herein made by deft. cv. held 
to be ultra vires, since {t was made for 
the purpose of enabling one of the 
shareholders to purchase for his own 
benefit the shares of another & no case 
of necessity for the transaction had 
been established, there being no 
evidence of any ement among 
the shareholders or that the co. was 
ses leh as Me or eg : needed funds to 

operations. ‘The mtgee. 
eas rae cla entitled, however, to recover 
the armount actually advanced with 
interest thereon.— MARTIN . er deere 
Hore. Co., Lrp., (1932} 1 W. W. R. 
242.—CAN. 

sn. Unauthorised loan-——Recoverable.} 
—Dovelsas vo. Maritiae UNItrep 
FarMers Co-op., Lrp., WILSON vv. 


MARITIME UNITED FARMERS Co-oOP.. 
OAK (N. B.), [1928] 3 D. L. R. 166. -- 


Issue befure prospectus fea) 
Se at {1926} 
.618; 70.5. R. 


Cases 46234690. 


4628. Add. Annotations :—As to (2) Consd. Kredit- 

bank Cassel G. m. b. H. v. Schenkers, [1927] 

1 K. B. 826; British Thomson-Houston Co. 

v. Federated European Bank, Ltd., [1932] 

2K. B. 176. Refd. Underwood v. Bank of 

Liverpool, Underwood v. Barclays Bank, 

pee 1 K. B. 775; Houghton v. Nothard, 

we & Wills, [1927] 1 K. B. 246; Li oo 
ore) v. Barclays Bank, (1928) 1 


4625. rr Annotations :—As to (1) Consd. Under- 
wood v. Bank of Liverpool, Underwood v. 
Barclays Bank, [1024] 1 K. B. 775. Refd. 
Houghton v. Nothard, Lowe & Wills, [1927] 
1K. B. 2463; Li Sy (Liverpool v. Barclays 
Bank, [1928] 1 


4630. Add. Annotation — to (2) Refd. Houghton 
v. Nothard, Lowe & Wills, [1927] 1 K. B. 246. 


4687. Add. Annotations :—Refd. Lemon v. Austin 
Frairs Investment Trust, [1926] Ch. 1; 
Knightsbridge Estates Trust, Ltd. v. Byrne, 
[1938] 2 All EK. R. 444. 


46387a. Whether certificate securing income stock 
is debenture.]|—Defts., a limited co., issued 
certificates for securing income stock, & a 
certificate was issued to pltfs. whereby the 
co. certified that it was indebted to them in 
a certain amount. The certificate stated 
that three-fourths of the net profits of the co. 
in each year or a sum equal thereto were to 
‘be applied in paying off the income stock pari 
passu. Under conditious indorsed on each 
certificate a register of the certificates was 
to be kept at the co.’s registered office, 
wherein would be entered the names & 
addresses of the registered holders & par- 
ticulars of the certificates held by them & by 
clause 9 of the conditions the rights of the 
holders might be modified with the consent 
of the holders of three-fourths in value of the 
certificates. Pltfs. were refused inspection 
of the register, & brought an action for an 
injunction to restrain defts. from interfering 
with their right, under 1908 Act, s. 102, to 
inspect the register :—Held: (1) the certifi- 
cates were debentures within the sect., & 
plitfs. were entitled to the injunction; (2) all 
the holders of income stock certificates were 
entitled to inspection of the register thereof 
kept by the co. in accordance with the con- 
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ditions.—-LEMON v. AUSTIN INVEST- 
MENT TrusT, Lrp., [1926] Ch. 1, 95 L. J. Oh. 
97; 183 L. T. 790; 41 T. L. R. 629; 69 
Sol. Jo. 762, 0. A. | 

4639. Add. Annotation :—Refd. Fenton Textile 
Assocn. v. Lodge, [1928] 1 K. B. 1. 

4651a. ———.]}—Re PRIESTMAN (ALFRED) & Co. 
(1929), Lrp., No. 7007a, post. 

4652a. Whether prospectus may be considered. |— 
Re Cuicaco & NORTH WEST GRANARIES Co., 
Lrv., No. 814, ante. 

4652b. .}—In determining a question as to 
the construction of a debenture the ct. can 
not refer to the prospectus pursuant to which 
the debenture was issued.—Re TEWKESBURY 
Gas Co., TysoL v. TEWKESBURY Gas Co., 
{1911] 2 Ch. 279; 80 L. J. Ch. 690; 105 
L. T. 8300; 27 T. L. R. 511; 55 Sol. Jo. 616 ; 
18 Mans. 301; affd,, [1912] 1 Ch. 1, 0. A. 


Annotations :—Distd. Jacobs v. Batavia, & General] Planta- 
tions Trusts, Ltd., [1924} 1 Ch. 287; 93 L. J. Ch. 520. 
Refd. Eyre v. Milton Proprietary, Ltd., [1936] Ch. 244. 


4652c. .-}—Jacoss v. BaTaviA & GENERAL 
PLANTATIONS TRUST, No. 814a, anie. 
nr di le DEEpDS, Vol. XVIL., p. 342, 
No. 1537. 

4676. ye Annotation :—Refd. Fenton Textile 
Assocn. v. Lodge, [1928] 1 K. B. 1. 

4677Ta. Right to issue originating summons 
under R. S. C., Ord. 55, r. 8—To ascertain 
persons entitled.]—-He GHILLAGOE Ry. & 
Mines, Lrp., Trust DEED (1930), 46 T. L. R. 
242. 

4678a. ——— General rule.]—Re Maacap1 Sopa Co., 
Lrp., No. 7409a, post. 

4678b. —— Wilful neglect or default—What 
amounts to.|—Re LeEeps Ciry BREWERY, 
Lrp.’s Trusts, LEEDS City BREWERY, LTD. 
v. PLarrs, [1925] 1 Ch. 532, n., C. A. 











tions :-—Apld. Re City Equitable "Fire Insce. Co., [1925) 
an 407. B efd. Re Vickery, Vickery v. Stephens, 1931] 
1 Ch, 572. . 
4688a. ——— ——— Refusal to give information to 


debenture-holders—Acquisition of debentures 
from cestuls que trust at inadequate prices.|— 
Re Maaapi Sopa Co., Lrp., No. 7409a, post. 


4690. Add. Annotations :—Refd. Re Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1926] Ch. 412; Re Priestman 


PART Ill. SEOT. 34, SUB-SECT, 2.— 
©. (b) ii. 


ki. —— —— ——.])— Persons lend- 
ing money to a co. have a right to 
assumo that the essentials of interna) 
managément mete been carried out by 


the co. a ea ae ines 
4D. oe 232° 81 O. 
0. B K. 838. —CAN 


m {. Pao debentures were 
jasaed before the co. had filed a 
pocepeccas :—Held: even if the de- 

utures were not valid in the hands of 
the debenture-holder, wer were valid 
in the hands of the pledgee to whom 
they had been assigned. eee ©. 
CLARKBON, 1926) 3 D.L. R. 29; 58 
oO. L ; 70. B. R. 1h CAN. 


PART III. ne 34, ‘age isaamde 3.— 





pi.-—— —— : Whether misfeasance 
Sint included.}—Where a debenture 
purports to cmate @ charge on “ the 
und the co. & all ita pro- 
perty piseaat. & future tncluding un- 
called capital,’ misfeasance claims are 
included in such charge.—Re Buick 


aa Lrp., [1926] N. Z. L. R. 24.— 


** Powers, rights, revenues, privi- 
ties exemptions & franchisea.”’}-—In & 
bond mtge. the words “ powers, rights, 
revonues, 


' re , Privileges, exemptions 
ranchises ’ 


cannot be extended beyond 
their ordinary & natural meaning in the 
absence of suitable words to convey the 
whole Aa aye of the co.—McDoOUGALL 
v. oTT & HASTERN TRUST CO., 
fi934) 4D. L. R. 607.—CAN. 


PART III. SECT. at, SUB-SECT. 3.— 
ri. .}-~-A trustee for bondholders 
is responsible fur the conduct of the 





trust & is accountable therefor to each 
individual bondholder & he cannot 
divest f entirely of such nepous’ 


bility by ellie bondholders’ meet 
The position of such a trustee under t e 
law the United States is different 
from his position under our ay — 
National, Trost Co., Lrp. v. 
COUVER Krarr Co., LTp., dosst: 2 
W.W. R. 32.—CAN. 

sn. Retmbursement of trustee — 

The trustee 


ds for refusing. 
under a trust deed, under which cer- 
tain bondholders were the cestuis que 
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a loan all the liqui 
stock 


trust & by which certain land was 
or d to tho trustee as security 
for the payment of the bonds, sued 
for the: determination of the trust deed 
& for reimbursement by the bond- 
holdera or from the property itself for 
moneys disbursed by the trustee for 
taxes, losses sustained in conducting 
farming operations on the land & for 
interest paid the bondholders but not 
collected from the mtgors. or 

out of the land :—Held: since, after 
the creation of the trust, the trustees 
had acquired a beneficial interest or 
the land for themselves ¢& the mone 
sued for had been expended after t. 6 
eoqureuens of that interest, it could 
not be said that the expenditures had 
been made wholly in the interest of 
the bondholders & not in the trustee’s 
interest as well, &, therefore, the action 
could not succeed.— VERMONT LOAN 
& Trust Co. v. ENNIS [1933] 2 
W. W. RR. 397.—CAN. 


PART Il. asia 84, SUB-SECT. 3.— 
- pen ° 
assets, i 


sq. Afort rare 
"pledged with 


- co. 
Oa Genk oe acca for repay deli! 
cluding 


-in-process now or a ae any time 


Ci & Co. (1929), Ltd., [1936] 2 All E. R. 

1840. 

4697. Add. Annotation :—As to (2) Refd. National 
Provincial Bank of England »v. Charnley 
(1928), 938 L. J. K. B. 241. 


4698. Add. Annotations :—Refd. Earle v. Hems- 
worth R. D. C. (1928), 44 T. L. R. 605; 
Mercantile Bank of India, Ltd. v. Chartered 
Bank of India, Australia & China & Strauss 
& Co., [19387] 1 All KE. R. 231. 

4699. Add, Annotation :—As to (1) Expld. & Distd. 
ri Matthew Ellis, Ltd. (1933), 102 L. J. Ch. 


4699a. Effect of section—Redemption of debenture 
—Remedies of liquidator..—A co., which 
had become insolvent, issued to a trustee, 
as security for some of their debts, a debenture 
which was to rank as a first charge on the 
co.’s assets & as a floating security only. 
Subsequently the co. sold the goodwill of its 
business, & out of the proceeds paid to the 
trustee the amount required to discharge 
the debenture. Within three months from 
the issue of the debenture a different creditor 
of the co. obtained a winding-up order. The 
liquidator took out a summons to set aside 
the charge created by the debenture & to 
recover the money paid under it :—Held: 
though under 1908 Act, s. 212, the charge 
was invalid, the amount paid could not be 
recovered on the summons, but it would be 
open to the liquidator either to apply to set 
aside the payment as a fraudulent preference |. 
within sect. 210, or to question the validity 
of the debenture on any other ground.— He 
PARKES GARAGE (SWADLINCOTE), Li'n., (1929] 
1 Ch. 139; 98 L. J. Ch. 9; 140 L. T. 174; 
45 T. L. R. 113; [1928] B. & C. R. 144, v. CC. 

4700. Add. Annotation : —Consd. Re Lloyd’s Fur- ; 
niture Palace, Evans v. Lloyd’s rniture 
Palace, [1925] Ch. 853. 


4705a. ——.]—Re Patrick & LYON, Lrp., No. 
3353b, anie. 


4707a. ‘‘ Cash paid ’’—Need not be unconditional 
payment.]—Early in 1932 a co. which was 
in financial difficulty & insolvent obtained a 
loan from its chairman, who was also a 
partner in a firm which supplied the bulk of 
its stock of goods to the co. He thought 
that an advance might save the co., but 
before making any advance ascertained from 
his partners that they would only consent 
to continue to supply the co. with goods on 
credit if the past debt to the firm of £1,954 
was paid. He therefore advanced to the 
co. £3,000 on the security of a third deben- 
ture, dated Mar. 24, 1932, after arranging 














—_e are rae «ose teem eee iin pe 


ancamarere—amee a8 at 


4708. Add. Annotation :—As to (1) 


4709a. 


_ sion. 


et 


Vul. &.—vVuupaulés. Uas0s 469U— 47168. 
with the co. that out of this sum £1,954 
should be applied in paying the past debt 
to the firm. In July, 1982, a compulsory 
order for the winding-up of the co.- was 
made :—Held: the sum of £1,954 out of the 
total sum of £3,000 was ‘‘ cash paid to the 
co. at the time of... the creation of, & 
in consideration for, the charge” within 
Cos. Act, 1929 (c. 23), s. 266, & there was, 
therefore, a valid floating charge in respect 
of the whole sum of £3,000.—Re Marrunpw 
ELuis, LTD., [1933] Ch. 458; 102 L. J. Ch. 
65; 148 L. T. 434; 77 Sol. Jo. 82; [1933] 
B. & C. R. 17, C. A. 


Apld. Re 
Stanton, [1929] 1 Ch. 389, 


——.]—Moneys were advanced on 
the security of debentures creating a floating 
charge on the property & assets of the co. 
Fifty-four days elapsed after the first advance 
& five days after the last advance before the 
issue of the debentures on Jan. 20, 1926. 
The delay in the issue of the debentures was 
not acquiesced in by the lenders, who when 
they sent cheques for the advances wrote that 
the money was in further Lp vaens on account 
of debentures to be issued as arranged. The 
co. went into liquidation on Jan. 25, 1928. 
During the period in which the bulk of the 
advances were made the lenders were unaware 
that the co. was on the verge of liquidation. 
The debentures were issued when the co. 
was unable to pay its debtsa:—Held: the 
debentures were valid. the paymeuts being 
made ‘‘ at the time of’’ the craation of the 
charge & in consideration for the charge 
within 1908 Act, 8. 212, & consequently the 
debentures were not a fraudulent preference 
within 1908 Act, 8s. 210.--Rte STANTON 
(F. & E.), Lrp., (1929) 1 Ch. 180; 98 L. J. Ch. 
133; 140 L. T. 372; [1928] B. & C. RB. 161. 





4710. Add. Annotation :—Distd. Re Matthew Ellis, 


Ltd. (19383), 102 L. J. Ch. 65. 


4716. Add. Annotation :—Folld. Heaton & Dugard 


v. Cutting, [1925] 1 K. B. 655. 


4716a. —— —— ——.]—Judgment having been 


recovered in an action against a limited co., 
which had issued debentures giving a floating 
charge over its ard saad execution was issued 
under a fi. fa., & the sheriff went into posses- 
In order to avoid a sale the co.’s 
managing director paid the judgment debt 
& costs, whereupon the sheriff withdrew. 
Thereafter, & before the sheriff paid the 
amount of the debt & costs to the execution 
creditors, the debenture-holders in deft. co. 
appointed a receiver, who claimed to be 


nr eee MEE tn enti eee pene 





Mar. 15, when the cheque was pre- 


hereafter to be stored by the co. 
in its wocewns the keys of which had 
been delivered to the bank :—Held: 
the charge was not a floating charge, 
but a nitaa: of specific assets, with a 
Hcence to the mtgor. to dispose of 
them in the course of the business 
subject to prescribed conditions.— 
BaNK OF BARODA, LTD. v. 2d adds 
SHIVDASANI (1928), I. L. R. 50 Bom. 
547.— IND. 


PART IIL eae af SUB-SECT. 3.— 
» (C0). 


sr. ‘Cash paid.’’*}—Deft. co. was 
owned by S., who was its managing 
director. In Feb. 1930, he obtained a 
loan of 2300 from pltfs. for his co. on 
the security of own promissory 
note & also of deft. co.’s debenture for 
£2300, which should have been regis- 


S. the additional time 


tered within 21 days, viz., on or before 
Mar. 18,1930. As S. was endeavouring 
to effect a flotation of his co. as a 
public co., he requested pltfs. not to 
register the debenturo until the last 
moment, which they to do, 
On Mar. 13, S. asked for further time, 
& it was ultimately agreed that in lieu 
of such registration pltfs. should 
advance 8S. £400 on the security of a 
new promissory note & a debenture for 
that amount, out of which sum he 
should forthwith repay the #300 
reviously borrowed with interest 
hereon. This was intended to give 
he req 
without prejudicing pltfs.’ security. 
In pursuance of this arrangement pi 8. 
ve 8. their own cheque for 00. 
al who acted as solr. to both parties, 
attended with 8. at the bank on 
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sented for payment, & when the latter 
received the £400 he immediately in 
ursuance of the ment handed to 
- the sum of £310 in parent of 
rincipal & interest on foot of the first 
oan, which eum the latter immediately 
lodged to the credit of pltf. co. The 
debenture for £400 was duly regis- 
tered. The contemplated flotation di 
not materialise & the deft. co. went 
into voluntary lquidation :—Held: 
under Cos. (Consolidation) Act, 1908 
8. 212, the mtge. debenture for £406 
was invalid except to the extent of 
£90, the nett amount received by deft. 
co. on foot of the pro ry note & 
debentiwre for £400, with interest 
thereon at 5 per cent.— REVERE TRosT, 
LTD. v. WELLINGTON HAaNDKERORIF: 
Worgss, Lip., [1921] N. I. 55.—IR. 


Cases 4716a—4755. 


47380a. 


4789a. 


entitled to the moniey in the hands of the 
sheriff :—Held : the money was paid to the 
sheriff as a debt dibs 3 by defts. to the 
-execution creditors, who were therefore 
entitled to retain it as against the receiver.— 
Heaton & DvuGcarRpD, LtpD. v. OUTTING 
BrotTHEerRs, Lrp., [1925] 1 K. B. 655; 904 
L. J. K. B. 678; 188 L. T. 41; 41 T. L. R. 
286, D. C. 


4720. Add. Annotation :—As to (1) Folld. West- 


minster Bank, Ltd. v. Residential Properties 
Improvement Co., [1938] Ch. 639. 


Floating charge over part of assets 
already charged.] — Where a debenture trust 
deed, creating a general floating charge over 
all the undertaking & assetg of the co. both 
present & future, reserves power to the co. 
in the ordinary course of its business to 
create specific charges over any of those 
assets, then although a second general floating 
charge over all the property comprised in the 
first charge but ranking pari passu with or 
in priority to that charge, is, under the general 
law, incompatible with the first charge & 
ranks subject to it, yet there is no principle 
of law which forbids the creation of a second 
floating charge over part only of those assets 
ranking pari passu with, or in priority to, the 
earlier doating charge, so long as the later 
floating charge is within the limits of the 
power reserved. 

A debenture trust deed created a general 
floating charge over aii its undertaking & 
assets both present & future, but reserved to 
the co. power to create in priority to that 
charge such mtges. or charges as the co. 
should think proper ‘‘ by the deposit of any 
dock warrants, bills of lading, or other 
similar commercial documents, or upon any 
raw materials, or finished or partly finished 
products & stock for the purpose of raising 
money in the ordinary course of the business 
of the co.’”’ In pursuance of the power & in 
the course & for the papers of its business, 
the co. raised £12,000 & secured payment 
thereof by charging all the before-mentioned 
documents, materials & stock, both present 
& future, by way of a floating security to 
rank in priority to the floating charge created 
by the trust deed :—Held: the power re- 
served to the co., except as to subject-matter 
& purpose, was unlimited; it enabled, the 
co. to choose the form of a floating charge, if 
Dhl iti & the second charge was valid & 
entitled to priority over the first charge.— 
Re AUTOMATIO BOTTLE MAKERS, OSBORNE v. 
AUTOMATIC BoTTLE Maxsrs, [1926] Ch. 412 ; 
eee Ch. 185; 184 L. T. 5173 70 Sol. Jo. 

02, O. A. 





J—By a lump sum building 
contract entered into in 1922 between 8S. & 
Co., the contractors, & defts., provision was 
made for interim payments on the architect's 
certificates, to be given monthly at the rate 
of 90 per cent. of the value of all work 
executed. The remaining 10 per cent., the 
retention moneys, was to be retained & 








deposited in a bank until the final adjust- | 


ment of accounts. The contract was varied 
by consent, & in the events which happened 
the retention moneys amounted to 1,000 


assign to you 
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at the pemanns of 1924; this was never 
deposited in a bank & remained a merely 
notional fund, but both parties treated it as 
@ separate sum capable of being earmarked. 
It was included, without distinction, in the 
architect’s final certificate for £1,848 10s. 2d. 
on Jan. 28, 1927. Meanwhile, pltfs., who 
were supplying cement to the contractors, 
found that the latter were getting into arrears 
with their payments, & to obtain further 
credit the contractors, being then indebted 
to pltfs. in the sum of £671 on Apr. 7, 1924, 
assigned to them the retention moneys by a 
document in these terms: ‘In reduction 
of the amount now or to be owing from us to 
you for goods supplied by you, we hereby 
all moneys now or hereafter 
to become due to us from the H.R.D.O. for 
retention moneys in respect of the G. Housing 
Scheme, & for which your receipt shall be 
a sufficient discharge. ...’’ Of that assign- 
ment due notice was given by pltfs. to defts. 
next day. The contractors had at various 
dates between 1900 & Feb. 2, 1924, issued 
to the Manchester & County Bank, Ltd., a 
number of debentures charging the under- 
taking of the contractors & all their property, 
both present & future, the charge being a 
specific charge on the contractors’ freehold 
& leasehold property, machinery, goodwill, 
& uncalled capital, & a floating charge on 
all the co.’s other assets, subject to a proviso 
that the contractors were not to be at liberty 
to create any mtge. or charge for any of their 
assets in priority to the debentures. On 
Oct. 18, 1924, a receiver for the debenture- 
holders was prone’ who duly entered into 
possession. n Oct. 20, 1624, a resolution 
was passed for the voluntary winding-up of 
the co. The receiver refused to recognise 
the right of pltfs. to payment under their 
assignment in priority to the debenture- 
holders, & on the architect’s final certificate 
being given, in Jan. 1927, defts. declined to 
interplead & paid the retention moneys to 
the receiver for the debenture holders, & 
pltfs. thereupon brought their action upon 
their assignment :—Held: (1) the debentures 
only created a floating charge on the retention 
moneys, which the contractors could there- 
fore assign or charge in spite of the clause 
in the debentures prohibiting the creation of 
charges in priority to the debentures; (2) pltfs. 
had no express notice of that clause in the 
debentures; (3) though the registration of 
the debentures affect pltfs. with constructive 
notice that debentures existed, it did not 
affect them with notice of the terms, including 
the limitation on prior c es, of those 
debentures.—EARLE (G. & T.), Lrp. v. 
HEMSWORTH RuRAL DIStTRicr OoUNcIL 
(1928), 44 T. L. R. 605; affd., 140 L. T. 69; 
44T. L. R. 758, O. A. 


4747, Add. Annotation :—Refd. Re Winterbottom 


(Leeds), Ltd., [1937] 2 All E. R. 232. 


ree Annotations :—As to (1) Refd. Kredit- 


ank Cassel G.m. b. H. v. Schenkers, [1926] 
2 K. B. 450. Generally, Refd. Houghton »v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
Mentd. Underwood v.: Bank of Li ol, 
Unasrroos v. Barclays Bank, [1924] 1K. B. 
175. 
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47678. Validity of appointment—Onus 
of proof.}—An execution creditor having 
seized certain goods of the debtor, the goods 
were claimed by a receiver appointed under a 
power given by a debenture deed. ‘The 
appointment was dated the day after the 
execution of the deed. It was contended that 
such appointment was prim4 facie valid, & that 
it was for the creditor to show that none of 
the events specified in the deed as giving rise 
to the power had happened :—RHeld : it (was 
for the receiver to prove the happening of one 
of the events so specified in the debenture 
deed, & the maxim omnia rile esse acta 
proesumuntur had no application to such a 
case.—KaASOFSKY v. KREEGERS, [1937] 4 
All E. R. 374, D. C. 


4781. Add. Citations:—93 L. J. Oh. 27; 180 
L. T. 93. 





4788a. Delay in issue to retain credit.}— 
Where a co. agrees to issue debentures to a 
creditor as security for past & future loans, 
but delays issuing them for a considerable 
time in order to retain its credit with its 
other creditors, the debentures are not void- 
able under 18 fliz. c. 5, when the co. goes 
into liquidation.—Re Lioyp’s FURNITURE 
PALACH, LTp., EVANS v. LLOYpD’s FURNITURE 
PaLaon, Lrp., [1925] Ch. 853; 95 L. J. Ch. 
140; 184 L. T. 241; [1926] B. & C. R. 29. 


4785a. —— Validity—Charge given as compensa- 
tion for loss of management share.]—By an 
agreement dated Sept. 23, 1925, after a recital 
that a management share of £1 of the T. Co. 
had been allotted to the S. Co. as manager 
of the T. Co. it was agreed that the S. Co. 
should be entitled to act as manager during 
the T. Co.’s operation of a certain undertax'ng 
& to receive in respect of each financial period 
of the T. Co. 50 per cent. of its net profits. 
The management share entitled the S. Co. to 
a majority of the voting power of the share- 
holders at any meeting & to a share of the 
surplus assets of the T. Co. in a winding-up 
after payne off of the preference share 
capital. In 1933 the rights of the manage- 
ment share were varied, & it became known as 
@ reversionary share. The T. Co. having 
become desirous of putting an end to the 
management of the S. Oo., a draft agreement 
had been prepared terminating the manage- 
ment in consideration of the payment to the 
S. Co. of £100,000 to be raised by the T. Co. 
by the issue of ‘debenture stock. ncidentally 
the reversionary share was to be converted 
into an ordinary share. On the application 
of a shareholder of the T. Co. to test the 
legality of the proposed agreement :—-Held : 
it was not me vires one T. Co. to enter into 
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s {. ——.}—The Apatco, 
Ltd. gave | a debenture to M. to secure 
® certain sum constitating a floating 
charge over er all t the assete of the co. 
present or future, & 
creation of any mtge. or charge in 
priority to it. Afterwards 
gave 4 br ue ha 


portion of 
certain scods 40 to it by W., & con- 
stituting a ay charge over the 


80 begets Ww 

bite eade 6 Speers ae 
fe dnbentirs ie of prelon by 
his lasued execution, under 
wason thet the pitt seized ecods of the 
co. M. claimed the goods & the sheriff 


pas py 


Oe 28 8. R 
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Under Sale 


av. Who ma 
cannot be “a 


then ge he a 
G. aut restrain the sale of the pores 
by the sheriff :—Held > aa regar 
oods comprised within the 
e rights of deft. under the 
tures were paramount to 
eae qe pitt. eas haa v0. WaHRLEN | differen 
at -—AUS. 


PART III, SECT. 34, SUB-SECT. 3.—I. 


Pp Arma 4 allewing ee | j 
of Shares ct, | 1916 (e. 18).j 
Gan va OF oe 


Oars) 3 oe Ww. WH. 02 92. 
‘be * Bt ”"|—There 


Vol. X.—Companies. Cases 4767a—4858a. 


a a Pe roposed agreement. It was no objection 

® agreement that it involved the re- 
demption of the annual charge on the T. 
Co.’s net profits out of capital raised for the 


purpose.—INVESTMENT TRUST CoRPN., Lrp. 
. SINGAPORE TRACTION Co., Lrp., [1935] 
Ch. 615; 105 L. J. Ch. 319; 153 L. T. 838; 


51 T. L. R. 476; 79 Sol. Jo. 402, C. A. 

4796. Add. Annotation :—Refd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 61. 

4808. Add. Annotation :—Distd. Re Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers, {1926] Oh. 412. 

4809. Add. Annotation :-—Consd. Re Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers, {1926] Ch. 412. 

4818. Add. Annotation :-—Refd. Re M. I. G. Trust, 
Ltd., [1933] Oh. 542. 

4821. oa bala :—Rofd. Re Simms, (1930] 


20 
4825a. ———.]|— LEMON v. AUSTIN FrRiIARS INVEST- 
MENT TRUST, LTD., No. 4637a, ante. 


4829a. Right of transferee to accrued interest.|— 
a KIDNER, KIDNER v. KIDNER, No. 2224a, 
ante. 


4838. Add. Annotation :-—-Refd. Ite Fenton (No. 2), 
Ex p. Fenton Textile Assocn., Ltd., [1932] 
1 Ch. 178. 

4888. Add. Annotation :—-Refd. Re Fenton (No. 2), 
Ex p. Fenton Textile Assocn., Ltd., [1932] 

1 Ch. 178. 

4839. Add. Annotation :—-Refd. Re Fenton (No. 2), 
Ex p. Fenton Textile Assocn., Ltd., [1932] 
1 Ch. 178. 

4852a. Transferee informed that registration un- 
necessary.|]—The debentures of a co. payable 
to K. or his “‘ registered assigns ’’ were trans- 
ferred by him. At the time of the transfer 
K. was indebted to the co. to a larger amount 
than the sum secured by the debentures. 
The co. kept no books for registering transfers, 
é& on K. & his transferee applying to the 
secretary for registration, he told them it was 
unnecessary, & made no mention of the co.’s 
claim against K. On the co. being wound 
up :—Held: the transferee was entitled: to 
prove as a creditor in respect of the 
debentures.—Re COLONIAL & GENERAL GAS 
Co., LISHMAN’S CLAIM (1870), 23 L. T. 40. 

4858. Add. Annotation :—Consd. British America 
Nickel Corpn. v. O’Brien, [1927] A. O. 369. 

4858a. -J}—A co. issued mtge. bonds 
secured by a trust deed, which gave power 
to a majority of the bondholders, consisting 
of not less than three-fourths in value, to 
sanction any moaiieeron of the nen: of 








pete. 





er wee ee I RIF SOMES ae ct ond 


consisting of two or more persons 
holding the document in severalty, nor 
can the bearer of a debenture assign 
a part of the principal sum or sums 
secured by the debenture so as to 
create independent rights therein to 
t persons at one & the same 
time.—JaFrp (R.), LTp. v. JAFFE, 
{1932] N. Zi L. R. 168,—N.Z. 


second 
188; 45 
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extraordinary resolution —- 
ni ge notice of ad- 
JT cadea o hether adjournment Re 
feofie pda ry meeting. 
ARGYLE MOTOR SERVIORS, LTp., [1932 
1D. L. R. 81; 4M.P. R. 88.—-CAN 


UNITED 
+ she Cus (Sask.), 


” of a debenture - 
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[1921] 2 K. B. 66. Refd. St. Magnus, etc., 
Parochial Church Council v. London Diocese 
(Chancellor), (1923] P. 38; Mansfield v. 
Robinson, [1928] 2 K. B. 353. 


259. Add. Annotations :—Apld. Bradshaw v. Air 


Council, (1926] Ch. 329. Refd. Ellesmere v. 
I. R. Comrs. (1918), 88 L. J. K. B. 337; 
Haynes v. Aldridge Colliery Co. (1923), 130 
S = oP Mansfield v. Robinson, [1928] 2 


264. After this case add as follows :— 


See, further, Sect. 3, sub-sect. 3b, post. 


TENS peat ie wesc 


SuB-sEcT. la.—COMPENSATION FOR INCREASED 


on DIMINISHED VALUE OF FIOLDING. 
A. Compensation to Tenant. 
See A. H. Act, 1923, s. 9. 
B. Compensation to Landlord. 
See A. H. Act, 1923, s. 10. 


264a. Notice of claim—Time for giving—Agricul- 


ture Act, 1920 (c. 76).|—Held: the meaning 
of sect. 19 of the above Act taken as a whole 
was that the landlord should have a right of 
compensation fo: deterioration under the 
sect. if he gave a notice before the termination 
of the tenancy & not otherwise; but if he 
had a right under contract to claim for 
deterioration apart from the sect., nothing 
in the sect. should interfere with that right. 
A tenant held a farm as a yearly tenant 
under the landlord upon the terms, as the 
arbitrator found, of an agreement in writing 
under which the father of the tenant had 
originally held the farm. On Aug. 20, 1920, 
the landlord served a notice to quit upon the 
tenant, which expired as to the land, other 
than the boozy pasture, on Feb. 2, 1922. 
The tenant gave up possession of the land 
except the boozy pasture, the tenancy of 
which did not expire until May 1, 1922, 
upon that date. On Mar. 28, 1922, the 
landlord gave notice of & particulars of a 
counterclaim against the tenant for waste 
wrongly committed or permitted by the 
tenant & for breach of contract or otherwise, 
whereby he claimed for neglect in the care 
of hedges & ditches on the land & dirty 
land :—Held: (1) the landlord’s claim was 
not barred by sect. 19 of the above Act; 
(2) the boozy pasture & the rest of the farm 
were held under one contract of tenancy ; 
the contract did not finally cease under 
sect. 10 (7) of the above Act until May 1, 
1922, the date of the termination of the 
boozy tenancy, & the landlord’s notice was 


Vol. I.— Agriculture. Cases 255—265a. 


therefore in time.—-Re ARDEN & Rvrrer, 
[1923] 2 K. B. 865; 130 L. T. 51; sub nom. 
ARDEN v. Rutter, 92 L. J. K. B. 894, C. A. 


Annotations :—As to (1) Consd. Olive v. Paynter, [1932] 2 
K. B. 666. 


264b, —— 


Refd. Lowther v. Clifford, [1927] 1 kk. B. 130. 


Agricultural Holdings Act, 1923 
(c. 9), s. 16 (2)—Claims independent of Agri- 
cultural Holdings Acts.|—As the term of a 
lease of an agricultural holding was coming 
to an end the lessee made a claim in respect 
of tenant right, & the lessor made various 
counterclaims in respect of dilapidations. 
An arbitrator appointed under Agricultural 
Holdings Act, 1923 (c. 9), to settle all matters 
& questions between the parties in respect 
of the holding, stated a case under sect. 16 (4), 
for the opinion of the county ct. in which 
he found that particulars of some of the 
lessor’s claims were given within two months 
of the end of the lease, but that particulars 
of others of the claims were not given within 
that time. The claims related in whole or 
in part to acts & omissions which were in 
fact breaches of agreements in the lease. 
The county ct. judge held that the arbitrator 
could only entertain those claims of which 
particulars were given within the two months: 
—Held: the provision in sect. 16 (2) of the 
Act, barring claims unless particulars are 
given within the time therein specified, does 
not apply to claims arising from breaches 
of the agreement of tenancy & giving ground 
for actions at law independently of the Agri- 
cultural Holdings Acts, & the arbitrator 
must deal with those clairns without attri- 
buting importance to the fact that par- 
ticulars thercof were not given within the 
time specified in the sub-sect. 

With regard to the sufficiency of the par- 
ticulars, 1 am of opinion that in the present 
case, as in most other cases, that is a question 
of fact which the arbitrator should decide 
for himself (Scrurron, J.).—OLIvE v. 
PAYNTER, [1932] 2 K. B. B60; 101 L. J. 
K. B. 786; 148 L. Tb. 65, 0. A. 





Annotation :—Refd. Farrow v. Orttowell, [1933] Ch. 480. 


ee 


265a. —-— Right to compensation-— Tenant holding 


over after notice to quit.|—-A tenancy was de- 
termined by notice to quit on a certain day. 
The tenant remained on in possession for 
about nine months, & was finally ejected. 
Two days before his ejectment he furnished 
details of his claim for compensation :—Held : 
the tenant, from the date when, his notice 
expired, was not holding under a contract of 
tenancy, & the land which he persisted in 


CAMERON wv. NICOL, [1930} 8. C. 1.— 
sco 


sj. What questions arbitrator may 
delermine—Termination of tenancy— 
Agricultural Holdings (Scotland) Act, 
1923 (c. 10), a. 15.)—In a note of sus- 
ension & interdict brought by the 
andlords of a farm, craving the ct. to 
interdict proceedings in an arbn. under 
the above Act upon a claim by the 
tenant, who had vacated the farm 
in favour of a now occupier, for com- 
pensation for improvements, the com- 
lainers maintained that the tenancy 
had not terminated, & that the appoint- 
ment of an arbiter under the Act was 
illegal :—Held: the question of the 
claimant’s title to present a claim was 
not one of the matters remitted by the 
Act to the exclusive jurisdiction of the 
arbiter, but was a question precedent 


to the existence of wu statutory claim, & 
the ct. had jurisdiction to entertain 
the action of interdict.—-DONALDSON'S 
HOSPITAL (EDINBURGH) TRUSTEES v. 
ESSLEMONT, [1925} 8. C. 199; on ap- 
peal, [1926] S. C. (H. L.) 68.—SCOT. 


sk. Form of arbitration— Arbitration 
between oulgoing d& tncoming tenants— 
Agricultural Holdings (Scotland) Act 
1908 (c. 64).]—There is nothing illegal 
in the outgoing & incoming tenants 
entering into an agreement for a 
common law arbn.— ROGER v. HUTCHE- 
sok (Ae22) 8. C. (H. L.) 140, 170.— 


257 ii. —~— ——, ]}—-Charges 
for Prepenns & adjusting a special 
case fall to be dealt with by the 
arbiter.— THOMSON vv. GALLOWAY, 
as G. 611; 56 Se. L. R. 621. 


7 
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al. Agricultural Jfoldings (Scotland) 
Act, 1908 (c. 64)—What questions arbi- 
trator must determine. }—Under s. 10 of 
the above Act it falls to the arbiter 
to determine questions connected with 
the time & validity of notices to quilt 
& notices to clairn compensation.— 
COWDRAY v. FrEerrins, [1919] S. C. 
(H. L.) 27.—SCOT. 

sm. Agriculture Act, 1920 (¢. 76), 8. 10 
—Cluim exceeding une year’a rent— 
Damage proved leas than one year's 
rent.J—A tenant claimed compensation 
for disturbance to an amount exceeding 
one year’s rent, & the claim went to 
arbn., in which {t was proved that the 
damage sustained by him was leas than 
one year’s rent :—Held: the minimum 
amount of compensation payable to a 
tenant under Agriculture Act, 1920 


the bondholders. <A scheme for reconstruc- 
tion of the co. provided for the mtge. bonds 
being exchanged for income bonds subject 
to an issue of first income bonds; also that 
@ committee, one only of whom was to be 
appointed by the mtge. bondholders, should 
have power to modify the scheme without 
confirmation by the bondholders. The 


scheme was sanctioned by the majority of. 


the bondholders requisite under the trust 
deed. The required majority would not have 
been obtained but for the vote of the holder 
of a large number of bonds, whose support 
of the scheme was obtained by the promise 
of a large block of ordinary stock, an arrange- 
ment which was not mentioned in the 
scheme :—Held: the resolution was invalid, 
both because the bondholder in voting had 
not treated the interest of the whole class of 
bondholders as the dominant consideration, 
& because the scheme, so far as it provided 
for a committee, was ultra vires.—BRITISH 
AmmprRIcA NICKEL CORPN. v. O’BRIEN, [1927] 
A. ©. 869; 96L. J. P.C.57; 186 L. T. 615; 
43 T. L. R. 195, P. O. 


48723. ——— Redemption at figure below par byt 
above market price.|.—MEADE- KING  »v. 
UsHER’s WILTSHIRE BREWERY, LTD. (1928), 
447. L. R. 298. 

4879. Add. Annotations :—-Consd. Re Dorman, Long 
& Co., Re South Durham Steel & Iron Co., 

: [1984] Ch. 635. Refd. Re Imperial Chemical 
Industries, Ltd., [1936 Ch. 587. 

4888. Add. Annotation :—Refd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 2 Oh. 329. 

4801. Ada. Annotation :—-Refd. Knightsbridge 
Estates Trust, td. v. Byrne, [1938] 2 All 
E. R. 444. 

4896. Add. Annotation :—Refd. Knightsbridge 
Estates Trust, Ltd. v. Byrne, [19388] 2 All 
EK. R. 444. 

4901. Add. Annotation :—Refd. Hunter v. Hunter, 
[1936] A. C. 222. 

4904a. After twenty years—Reference to debentures 


ENGLISH AND Emprre Digest SUPPLEMENT. 


' in company’s published ptt ig PE co. at 
various dates between 1890 & 1902 issued 
debentures payable within two years, but 
p aid no part of the principal or interest. 

he co.’s published accounts habitually 
referred to the debenture debt as outstanding, 
& in 1925 the accounts, which were signed by 
two directors & the secretary, stated the 
amount of the arrears of interest :—Held: 
the statement in the accounts was a written 
acknowledgment within Civil Procedure Act, 
1838 (c. 42), 5. 5, & an action to recover the 
principal & interest was not barred by the 
twenty years limitation fixed by sect. 3 of 
that Act.—Re ATLANTIC & PACIFIO FIBRE 
IMPORTING & MANUFACTURING Co., LTD., 
BURNHAM (VISCOUNT) v. ATLANTIC & PACIFIC 
FIBRE IMPORTING & MANUFACTURING CO., 
Lrp., [1928] Ch. 886; 97 L. J. Ch. 869; 140 
LT. 18; 44 7T. L. R. 702; 72 Sol. Jo. 598. 


4906. Add. Annotation :—Consd. Jacobs v. Batavia 
& General Plantations Trust (1924), 93 
L. J. Ch. 620. 

4925. Add. Annolation:—Consd. Employers’ 
Liability Assce. v. Sedgwick (Collins) (1926), 
95 L. J. K. B. 1015. 

4928a. ——— Holder of income-stock certificate. ]— 
LEMON v. AUSTIN FRIARS INVESTMENT 
Trust, Lrp., No. 4637a, ante. 


4931. Add. Annotation :—Consd. National Pro- 
vincial & Union Bank of Bogiend v. Charnley, 
[1924] 1 K. B. 431 


4938. For the paragraph in the original volume 
substitute the folowing paragraph :— 


—— —— Due registration— Particulars of 
property charged insufficiently entered.]—A co. 
with the object of securing payment of its 
overdraft at pltf. bank ‘‘ demised ”’ to the 
bank a certain leasehold factory with all the 
movable ‘‘ plant used in or about the pre- 
mises ’’ for a term of about 996 years. The 
bank sent the indenture to the registrar of 
companies for registration under 1098 Act, 
s. 93. In the particulars required to be filed 
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4868 li. 
TRusT Co. v, MARITIME 
ae Co., [1930] 2D. L. R. 


— NATIONAL 
AL, RAILWAY 
309.— 





eae 
e 


PART III. ical ot SUB-SECT. 3.— 


ag.. Effect of Compares Creditors 

Arrangement dct, 1933.}—Companies 
Creditors Arrangement Aot,.1933, does 
not affect the rights of separate classes 
of secured creditors in regard to schemes 
_of arrangement.—Re WELLINGTON 
ae Peer a LTD., Pee 4 
D. L. R. 626; O. R. 653.—CAN 


PART Ill. SECT. 84, SUB-SEOT. 3.— 
L. (a) i. 


operty must be restored. } 
— The’ ” equitable doctrine that ‘a 
und on payment to restore 
foo p rope rty to the mtgor., & if by the 
act of the mtgee. unauthorised b He 
_ or. it has become impossible to 
re the estate on payment of al] 
that ‘te duc the mtgeo. will be 
vented from suing the mtgor. at law ”’ 
hee ely tig sea ree to a floating chargo 
debenture where nothing 
ay a eA "th or handed over to we 
oreditor.—O’Day v. COMMERCIAL BAN 
OF seer tweet LT». hea 40C. L. R 
200; 0 Argus L. R. 80.—AUSB. 


L. (b). 


sb. Debenture stock tssued by loan 
company.]——Debenture stock issued by 
a loan co. proceeding under Loan Com- 
pared Act, 1914 (c. 40), as amended by 
3 Geo. 5, 6. 31, a. 4, is not redeem- 
able at the option of tbe holder.— 
ScoTrisH Wrbpows’ Aah & LIFE 
ASSURANCE SOCIRTY v. C A PERMA 
NENT MTGE. CORPN. 2 2080) 3 3 *D. L. R. 
405; 63 O. L. R. 637.—OAN. 


PART 5 SECT. phi SUB-SECT. 3.—M. 


sd. tamp 1891 (ce 39), 
8. 82 wD (b) Pay Marketable security— 
Detenture.}—A Canadian co. had agents 
in the Uni Kingdom for he purpose 
of saad 3 money for loans on 
debenture n receipt of the money 
the agents granted an interim r “The 
therefor, & informed the co. e 
debenture was then made out 
compres by the co. in Canada, x 

tched to the oo.’s nts in 
the. United Kingdom, for delivery to 


‘the lender there in exchange for the 


interim receipt :—Held : the debenture 
bihast he rihgage a “ duty oa a marketable 
Stamp Act, 1871, 
8. ath ) {b) (Das being tomaod fn the 
United Kingdom, in respect that it 
did not pass beyond the co.’s control, 
so as to create an obligation against 
ite = ate it, until delivery by oe 
in the United Kingdom to 
PERMAN 


feae ender.—-CaNaDa ENT 
MORTGAGE ¢ Corpn. v. I. R. Comns., 
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1932] S. C. 123.— SCOT. 
PART III. ae vay SUB-SECT, 4.— 


4920 iii. ——.]— Re HoOLmMEs 
SAMUEL), LTD. (1923), 581. L. T. 9.— 


PART III. mack vite SUB-SECT. 4.— 


sf. Agreement to give security.}— 
Deft. oo., having agreed to purchase 
from pitt. co. & motor, pald £100 on 
delivery, & agreed to give security over 
the motor for phe balance, & a bill of 
sale was Bl Sa » but was not exe- 
cuted :—Hel the agreement to give 
security had not created an equitable 
mtge., which, not being within the 
definition of ‘* mtge.”’ in Cos. Act, 
1908, s. 130 (11), was not rendered 
vold by that sect. by*reason of non- 
registration.—-NEW ZRALAND SERPEN- 
TINE Co., LTD. v. HOON HAY QUARRIES, 
LTD., (1925) N. Z. L. R. 73.—N.Z. 

sm. Assignment of book debts.}— 
Where the or ia a co. the assign- 
ment of book debts must be registered 
iy the offices of the County Court of 
the county: in which the head office of 
the co. is situate & the head office 
means the head office designated in the 
letters patent incorporating tbe co., or 
in any bye-law that may be passed by 
the co. pursuant to Cos. Act, 8s. 32.— 
Re SMITH reat ee Re (1088) 
2D. L. BR. 608; 62 0. 
C. B. R. 48.—CAN. 


anit to that sect. the instrument was 
escribed as a mtge. of the leasehold premises, 
no mention being made of the chattels. The 
registrar entered the deéscription of the 
instrument in the register in similar terms, 
identifying it by its date, & omitting all 
mention of any charge on the chattels. 
Subsequently the sheriff, in execution of a 
judgment recovered by deft. against the co., 
seized certain chattels of the co. upon the 
mortgaged premises, including certain motor 
vans. The bank claimed the goods in ques- 
tion under their mtge., & obtained from the 
registrar a certificate “‘ that a mtge. or charge 
dated ’’—specifying the date & the parties 
to the instrument—‘ was registered pur 
suant to Cos. Act, s. 93.”’ On an interpleader 
issue to try the title of the bank as against 
the execution creditor:—Held: as the 
certificate identified the instrument of charge, 
& stated that the mtge. or charge thereby 
created had been duly registered, it must be 
understood as certifying the due registration 
of all the charges created by the instrument, 
including that of the chattels, & it was con- 
clusive evidence of the due registration of 
the chattels none the less because the register 
in verti mention them was not merely 
defective but misleading.—NaTIoNaL Pro- 
VINCIAL & UNION BANK OF ENGLAND v. 
CHARNLEY, [1924]1K. B. 431; 98 L. J. K. B. 
241; 180 L. T. 465; 68 Sol. Jo. 480; [1924] 
B. & O. R. 37. 


4941. Add. Annotation :—Generally, Refd. National 
Provincial & Union Bank of England uv. 
Charnley, [1924] 1 K. B. 431. 


4943. Add. Annotation :—Refd. Ashby, Warner & 
Co. v. Simmons, [1936] 2 All E. BR. 697. 


4944. Add. Annotations :—Refd. Madras OjYicia! 
Assignee v. Mercantile Bank of India, Ltd., 
[1935] A. C. 58; Lloyds Bank, Ltd. v. Bank 
of America National Trust & Savings Assocn., 
[1938] 2 K. B. 147; Mercantile Bank of 
India, Ltd. v. Chartered Bank of India, 
Australia & China & Strauss & Co. (No. 2), 
[1937] 4 All E. R. 651. 


4944a. Assignment of goods to discount company— 
Financing hire-purchase agreements. ]—A co. 
carried on a furniture business largely by 
means of hire-purchase agreements, & in 
order to provide the capital for the purpose 
entered into a series of agreements with a 
discount co. by which they assigned to a 
discount co. the goods comprised in the 
hire-purchase agreements subject to & with 
the benefit of the hire-purchase agreements 
on an immediate payment of 75 per cent. 
of the total purchase price, which was the 
same as that payable by the hirer if he con- 
tinued payments of hire long enough to 


LE 8 I - 


become the purchaser. From that 75 per | 


cent. there was, however, deducted a per- , 


Vol. X.—Companies. Cases 4983—4946. 


centage called the finance charge, which 
represented the discount co.’s profit. The 
balance of 25 per cent. of the purchase price 
was retained by the vendor co. out of the 
payments made oy the hirer, 75 per cent. 
of such payments being secured collaterally 
to the discount co. by the issue of a series 
of bills of exchange which were equal in 
number to the instalments peal by the 
hirer & which were accepted by the vendors. 
The agreements with the discount co. pro- 
vided that no notice thereof was to be given 
to the hirer, so long as there was no breach 
of the hire-purchase agreement. The vendor 
co. went into voluntary liquidation, being 
insolvent :—Held: the agreements in this 
form were assignments on sale & purchase 
& not charges &, therefore, did not require 
registration under 1929 Act, s. 79.—~Re 
GEORGE INGLEFIELD, LTD., [1933] Ch. 1; 
101 L. J. Oh. 360; 147 L. T. 411; 

T. L. R. 536; [1931] B. & C. R. 220, C. A. 


Annotations :—Consd. Ashby, Warner & Co. v. Simmons 
[1936] 2 All H.R. 697; Olds Discount Co. v. Cohen, [1938] 
3 All EK. R. 281, n.; Olds Discount Co. v. John Playfair, 
Ltd., [1938] 3 AN E. R. 275. 


4944b. Contractor employed by local authority— 


Authorisation to authority to pay sub-con- 
tractor.]—A firm A. contracted with the 
L..C.C. to install steam: plant in a hospital. 
It subcontracted with another firm B. to do 
some of the work. A. fell into financial 
difficulty & gave B. an authority addressed 
to the L.C.C. to pay B. a named sum against 
the chief engineer's next certificate. The 
L.C.C. took interpleader proceedings against 
B. & the receiver of A., appointed by the 
debenture holder after the authority was 
given, & the Div. Ct. ordered the sum to be 
paid to B. The receiver appealed on the 
ground: (i) that: the authority was a charge 
on the book debts of a co. &, not having 
been registered under 192) Act, s. 79, was 
invalid ; (ii) that he ought to have credit for 
the expense he incurred in completing the 
work that was to have been done by B.: 
—Held: (1) the authority was an absolute 
equitable assignment & not a charge within 
1929 Act, s. 70; (2) the receiver could not 
by any subsequent conduct alter the nature 
of the authority or the subcontractor’s rights 
under it, & his remedy in respect of the ex- 

ense incurred if any was hy action for 

reach of contract.—ASHBY, WARNER & Co., 
Lrp. v. Simmons, [1936] 2 All Ii. R. 697; 
106 L. J. K. B. 127; 155 L. T. 871; 62 
T. L. R. 613; 80 Sol. Jo. 552, C. A. 


4945. Add. Annotation :—Refd. Ashby, Warner & 
97. 


Co. v. Simmons, [1936] 2 All E. R. 6 


4946. Add. Annotations :—Refd. Madras Official 


Assignee v. Mercantile Bank of India, Ltd., 
[1935] A. C. 58; Mercantile Bank of India, 
Ltd. v. Chartered Bank of India, Australia 
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PART Ill. SEOT. 34, SUB-SECT. 4.— sz. What must be shown.)-—-Where | whether ordinary monthly accounts 
C. (a). the time prescribed by Cos. Act, 1908, | or of long standing; (if) as to whether 
sy. Power of court—To impose | s. 130, within which a mtge. given | there are any judgments ontetanding 


terms.}—In making an order under | by aco. Is to be registe 


red has expired against the co.:; (fii) ans to whether 


time should in | up the co. & generally such ful 


Cos. (Registration of Securities) Act, | it is essential that a co. applying for | any proceedings are pending for ye 
b 


1918, 8. 7, granting an extension of | an extension of such 
tration of debentures, | the supporting affidavit, in addition | complete information as may 


time for the regis 


e 
the ct. will, in a proper case, impose | to giving full particulars relating to | necessary to enable the ct. to be fully 
terms for the protection of the un- | the grounds upon which the application | seised of the position & to enable it to 
recured creditors of the co., although | is made. give a very full & complete | determine whether it fe necessary to 


it will not do so except where the | statement of the financia! 


osition of | insert in the order any words ecttceny 


circumstances so require.—Re A | the co., with information (i) as to the rotecting unsec 


Company (1998), 28 8. R. | amount owing to 


ured ra.— 
creditors ALGETY & Co., [1928] N. Z L. R. 


IMITED unsecured 
aoe W. 864 ° 45 N. s. Ww. WwW. N. 91 oO & the nature of the accounts, 1.€. 731.- -N.Z. 
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Cases 4946—4082b. Enoaiish and Empire Dicest SuPPLEMENT. 


& China & Strauss & Co. (No. 2), [1937] 4 
All E. R. 661. 


Colliery Co., Railway Poe & General 
Trust Oo. v. The Oo., [1926] Ch. 951. 


4958. Add. Annotation :—Consd. Re M. I. G.| aggea. —— claim believed invalld—Notice to 


Trust, Ltd., [1933] Ch. 542. 


4960. Add. Annotations :—-Consd. Re M. 
Trust, Ltd., [1933] Ch. 542. Refd. 
Charles & Co., [1935] W. N. 16. 


4968. Add. Annotation :—Consd. Re M. I. G. 
Trust, Ltd., [1933] Ch. 542. 


4964. Add. Annotation :—Consd. Re M. I. G. 
Trust, Ltd., [1933] Oh. 542. 


4967. Add. Annotation :—Consd. Re M. I. G. 
Trust, Ltd., [1933] Ch. 542. 


4967a. .}+(1) The usual proviso added 
to an order for extension of time for registra- 
tion under 1929 Act, sect. 85—namely, that 
the order is to be without prejudice to the 
rights of parties acquired prior to the date of 
actual registration—only protects creditors 
who have acquired security on the property 
the subject-matter of the charge; (2) the 
ct. will not insert in the order any terms for 
the protection of unsecured creditors of the 
co.— Re M. I. G. Trust, Lrp., [1933] Ch. 542 ; 
* 102 Lu, J. Ch. me 149 L. T. 56 ; 49 T. L. R. 
299; [1933] B & C. R. 91, 0. A.; dffd. 
on other grounds, sub nom. Prat (S1r WILLIAM 
ete GRESHAM TRUST, LTD., [1934] A. O. 


" 4967. —— Winding up pending, —Ke 
CHARLHS (L. H.) & Cu., Lirp., [1935] W 
15; 179 L. T. Jo. 120. 


4968. Add. Annotation :—Refd. Re Charles & Co., 
{1985} W. N. 15. 
4969. Add. Annotation :—Consd. Re M. I. G. 
Trust, Ltd., [1933] Ch. 542. 
4969a. ——-.J—Re M. I. G. Trust, Loep., 
No. 4967a, ante. 
4974. Add. Annotation :-—-Consd. Consolidated In- 
tertainments, Ltd. v. Taylor, [1987] 4 All 
E. R. 432. 
4975. Add. Annotations :—Apld. Thomas v. Todd, 
{1926} 2 K. B. 511. Refd. Gough’s Garages, 
Ltd. v. Pugsley, [1930] 1 K. B. 615; I. R. 
Comrs. v. Thompson, [1936] 2 All E. R. 651 ; 
Telsen Electric 
3 All E. R. 266. 
4976. Add. Annotation :—Refd. I. R. Comrs. v. 
Thompson, [1936] 2 All E. R. 651. 
4977. Add. Annotation :—Refd. Fenton Textile 
Assocn. v. Lodge (1927), 96 L. J. K. B. 1016. 


4979. Add. Citations:—98 L. J. Oh. 42; 130 
L. T. 178 


I. G. 
Re 

















4979a, Effect of voluntary winding up.]— 
Where under a debenture deed in the common 
form made by a limited co. the debenture- 
holder has appointed a receiver to carry on 
the business of the co., the authority of the 
receiver so to do is terminated by the volun- 
tary winding up of the co., & on a contract 
thereafter made by the receiver as such he 
will be personally liable—Tuomas v. Topp, 
1926) 2 K. B. 611; 95 L. J. K. B. 808; 185 
~-T. 877; 42 T. L. R. 494. 


4982. Add. Annotation :—Consd. Re Glyncorrwg 


PART III. aoe a SUB-SECT 4.— 


sh. May not be made ex parte.]— | U 


o. v. Kastick & Sons, [1936] 


of the charge in the Co.’s register may 
not be made ex parte but must be made 
n notioe of motion or summons.— 


debenture holder—Duty to refund.}—A sole 
debenture holder appointed a receiver. The 
latter proceeded to realise the assets of the 
co., & paid four sums of £25, £50, £10 & £10 
respect vely to an agent of the debenture 
holder. Between the time of the first & 
second payment the receiver received a claim 
for rates in respect of certain premises 
occupied by the co. The receiver till then 
had been quite unaware that the co. had 
occupied these premises & he therefore 
inquired of the managing director of the 
co. & the agent of the debenture holder 
whether the claim was valid. Both assured 
him it was not. He therefore made the 
second payment but the claim being repeated, 
he stopped the cheque sent in payment & 
made further inquiries of the agent of the 
debenture holder. He was again assured 
that the claim was invalid but he only 
allowed the cheque to be paid upon the agent 
giving an indemnity. Itimately the local 
authority sued the receiver for the amount 
of the rates & he joined the agent & the 
debenture holder as third parties. The 
claim of the local authority was subsequently 
admitted, & the action proceeded as to the 
liabilities of the third parties to the receiver. 
For the third parties it was contended that 
the receiver in making pweyments to the 
debenture holder without first satisfying that 
claim for rates had acted in contravention 
of 1929 Act, s. 78, & was therefore setting 
up his own wrong & basing his claim on his 
own contravention of a statute :—Held: 
(1) the payment to the debenture holder was 
not per se an illegal act but only illegal in 
certain circumstances, & as the agent had 
misrepresented the facts & induced the 
receiver to believe he was acting quite legally 
the defence of illegality failed ; (2) the agent 
was liable upon the indemnity to repay the 
receiver the amount he had paid in respect 
of the claim & costs; (8) the debenture 
holder was liable to refund to the receiver the 
payments made after she had notice of the 
claim for rates; (4) notice to the agent was 
notice to the debenture holder & the latter 
must therefore refund the last. three pay- 
ments; (5) the receiver could not receive 
from the agent & the debenture holder a 
greater sum than the total amount he had 
paid in respect of the claim & costs.— 
WESTMINSTER CITY COUNCIL v. TREBY, [1936] 
2 All E. R. 21; 80 Sol. Jo. 465. 


4982b. Debenture containing floating charge & 
fixed charge—Priority given only in respect 
of assets subject to floating charge.]— 
Held: when the receiver is appointed by a 
debenture holder whose debenture is secured 
by both a fixed charge & a floating charge, 
ay Bs riority given to the preferential debts 
8 Act, #. 107 (1), applies only in respect 
assets subject to the floating charge & 
not to assets subject to the fixed charge.— 
Re Lewis MERTHYR CONSOLIDATED COL- 





PART Il. SECT. 34, SUB-SECT. 4.— 
C. (oc) fi. 


An application made under sect. 83 Coates BUILDINGS, LTD., & Law 49681. Effect of order—How far 
of Cos. Act (Northern Ireland), 1982, | UNIon & Rock URANCE Co., LTD., creditors prokcted. -}-Re BORHNER’S, 
to extend the time for the peintration (1936) N. I, 156.—IR. LTp. (193%), 5 M. P. R. 43.—COAN, 
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LIERIES, Lirp., LLoryps Bank v. THE Co., 
(1929] 1 Ch. 498; 98 L. J. Ch. 858; 140 L. T. 
$21; 78 Sol. Jo. 27; 22 B. W. 0. C. 20, C. A. 


‘982c. Preferential payment of income tax— 
Assessment after appointment or taking 
possession of receiver.]—- Under 1908 Act, 
s. 107, where a receiver of a co. is appointed 
on behalf of holders of debentures secured by 
a floating charge, or possession is taken by or 
on behalf of debenture holders of property 
subject to such a charge, certain debts, 
including income tax assessed on the co. up 
to the fifth day of Apr. next before the 
date of the eprom anen of the receiver or 
of possession being taken as aforesaid, but 
not exceeding oné year’s assessment, are under 
1908 Act, s. 209, to be forthwith paid by the 
receiver or person taking possession out of any 
assets coming to his hands in priority to any 
claim for principal or interest in respect of the 
debentures :—Held: the expression in sect. 
209 ‘*‘ assessed up to the fifth day of Apr.” 
means ‘‘ assessed for a period ending on the 
fifth day of Apr.,’’ & therefore the right to 
preferential payment of one year’s assess- 
ment remains, notwithstanding that the 
assessment is not made until after the date 
of the appointment of the receiver or of his 
taking possession, as the case may be.— 
GOWERS v. WALKER, [1930] 1 Ch. 262; 99 
L. J. Ch. 188; 142 L. T. 404; 46 T. L. R. 
150; 74 Sol. Jo. 41; 15 Tax Cas. 165; 
[1929] B. & C. R. 125. 


Annotation ‘—Apld. Re Cockell, Jackson v. A.-G. (1932), 
76 Sol. Jo. 495. 


4982d. Preferential payment of rates—Increace in 
rates after taking possession by receiver. |— 
Where in the assessment of property relixf 


has been claimed & in the first instance 


allowed in the valuation list under the derat- 
ing provisions of the Local Government Act, 
1929 (c. 17), but subsequently disallowed, the 
resulting change in the amount of a rate 
payable in respect of that property takes 
effect as from the date of the making of the 
rate, as if the change had been caused by 
a proposal for the amendment of the rateable 
value. Consequently, where a receiver for 
debenture holders has taken possession of 
the property of the co. which issued the 
debentures, an increase in the amount of 
the rates due at the date of taking possession, 
which increase has been subsequently ascer- 
tained by reason of such an alteration in the 
assessment, is payable by the receiver as a 
preferential debt.—Re AIREDALE GARAGE 
Co., ANGLO-SOUTH AMERICAN BANK v. 
AIREDALE GARAGE Co., [1933] Ch. 64; 101 
L. J. Ch. 289; 147 L. T. 372; 96 J. P. 312; 
48 T. L. R. 477; 30 L. G. R. 286, C. A. 





PART III. SEOT. 34, SUB-SECT. 6.— 
B. (b) i. 


ae {. Discretion i eal nter- 
ence appellate court. ASTERN 
Trust Oo. v. Nova Scotia STEEL & 
CoaL Co., LTp., {1927} 1 D. L. R. 421; 
59 N. 8. R. 133.—OAN. 


PART III. SECT. 34, SUB-SEOT. 6.— 
B. (b) if. 


sa. What amounts to default in 
payment of interest,}—It cannot be said 
that there has been default until 
demand has been made for payment at 


receiver 


the debenture, d 


D. L. R. 208; (1924]1 W. W. R. 1029. 
—CAN. 


E . 84 §UB-SECT. 6.— sl. Distinguished 
Bee sen Ts. if). potnted by shareholders.}—There is no 
sc. On occupation of com 
l : amare ture deed con 
d under a deben ° 
aitating him agent of the co. that gave 


independent possession of his own, but 

his entry »n & the assum 

trol over the co.’s prop 

eo. atil] in earned in point of law.— 
aL 


Vol. X.—OCompanies. Cases 4982b—5086b. 


4988. Add. Annotation :—Refd. Re Simms, Ez p. 


Trustee, [1934] Ch. 1. 


4087a. ——— Same receiver appointed by court— 
Form of order as to accounts.j|—Re Arcric 
ELECTRIC SUPPLIES, LTD., ANSELL v. THE 
Oo. (1982), 48 T. L. R. 850; sub nom. 
PrRAcTICE NOTE, [1932] W. N. 79; 173 
L. T. Jo. 281. 


5011a. ——— Not appointed if hostile to debenture- 
holders.|—Ginns v. Nurratt, Re House 
IMPROVEMENT ASSOON., LTD. (1885), 78 
L. T. Jo. 852, O. A. 


5025. Add. Annotation :—Refd. I. Rk. Comrs. v. 
Thompson, [1936] 2 All BE. R. 651. 


5036a. Right to sue—On bills of exchange drawn by 
receiver—For goods supplied by company to 
acceptor.|—-Where bills of exchange, signed 
by ‘“‘R., Receiver, F. Ltd.,’’ as drawer, had 
been accepted in oe ae of goods supplied 
by the co. to defts., & pltf. had stated that 
it must be “ clearly understood that I am 
in no way accepting any liability or 
responsibility whatever in respect of the 
orders themselves’’:—Held: the words 
‘‘ Receiver, KF. Ltd.,’’ were words of descrip- 
tion only, & the bills did not purport to have 
been drawn on behalf of the co., & plté. 
was entitled to recover against defts. upon the 
bills.—KfTTLE v. DuNSTER & WAKEFIELD 
(1927), 188 L. T. 158; 48 T. L. R. 770. 


5086b. Power of sale—Contract subject to approval 
of court—Time for obtaining approval— 
Before completion.|——-Where, in a dehenture- 
holders’ action, the receiver contracts to sell 
property included in the debentures, subject 
to the contract being approved & sanctioned 
by the ct. & no date 1s fixed for obtaining 
such approval, it must be obtained before 
the date fixed for completion of the contract. 
On Oct. 31, 1927, the receiver in a debenture- 
holders’ action entered into a conditional 
contract to sell land & cottages included in 
the debentures. The contract provided that 
the purchase should be completed on or before 
Dec. 31, 1927. By clause 14 it was provided 
that the contract was subject to its being 
approved & sanctioned by the ct., & in the 
event of its not being so approved it was 
to become void, & the purchasers were to be 
entitled to be repaid their deposit. The 
receiver took no effective steps to obtain the 
sanction of the ct., & on Jan. 10, 1928, the 
urchasers’ solrs. wrote to the debenture- 
olders’ solrs. oe datear a? the contract & 
demanding the return of the dep.sit money 
under clause 14. On an application for an 
order that the conditional contract. should 
be confirmed :—Held: the purchasers were 
entitled to repudiate the contract & to be 
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repaid their deposit money, together with all 
interest earned by such deposit, from the date 
of its payment to the vendor.—Re SANDWELL 
PARK CoLLigRy Co., FIELD v. THE Oo.. [1929] 
1 Ch. 277 ; 98 L. J. Ch. 229; 140 L. 'T. 612. 


5086c. Power to pay commission to agent for sale— 


7. 


Necessity for sanction of court.|—-A receiver 
appointed by the ct. in a debenture-holders’ 
action employed an agent for the purpose of 
introducing a purchaser of certain property 
belonging to the co. The receiver did not 
apply to the ct. for leave to employ the agent. 
The agent was successful in finding a pur- 
chaser for the property. On an application 
by the agent for an order directing the 
receiver to pay him commission :—Held : 
where a receiver has not applied to the ct. for 
leave to employ an agent, the agent is not 
entitled to any commission; but the ct. has 
a discretion to award him such compensation 
for his efforts as the ct. considers just in the 
circumstances of the particular case.—Re 
NATIONAL FLYING SERVICES, Lrp., COUSINS 
v. NATIONAL FLYING SERVICES, LTD., [1936] 
Ch. 271; 105 L. J. Ch. 145; 154 L. T. 493; 
562 T. L. R. 37; [1934-5) B. & C. R. 338. 


5087. Add. Annotation :—-Consd. Consolidated. En- 
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tertainments, Ltd. v. Taylor, [1937] 4 All 
K. R. 482. 

a. »}—Deft. was in Nov. 10984, appointed 
receiver & manager of a co., which was the 
lessee of a cinema. \s such receiver he paid 
the rent for the Dec. quarter. On Jan. 15, 
1935, he was appointed receiver & manager 
of the co. by the ct. Ile was sued as such 
receiver for the quarter’s rent of the premises 
due in June, 1935, it being contended that, 
as he was appointed by the ct., he was not 
the agent of the debenture holders but was 
personally liable for the rent :—Held: 
although the receiver was appointed by the 
ct., he would not be liable on a contract 
which he had not made himself, & was there- 
fore not liable for the rent sued for.—Con- 
SOLIDATED JINTERTAINMENTS, Lirp. v. Tay- 
LOR, [1937] 4 All EH. R. 432. 





5042a. Breach of price maintenance agreement. ]— 


(do emia ace ake mae fe UA ted th 8 pes 


By certain agreements between pltfs., manu- 
facturers of radio sets, & defts., wholesale 
dealers in such radio sets, it was agreed that 
the retail prices of the radio sets should be 
maintained at prices fixed by pltfs. The 
order form provided that the wholesalers 
were to be compensated for any loss that 
might occur through any alteration of list 
biga by pltfs., & that if a receiver should 

e appointed or.pltfs. should go into liquida- 
tion, defts. should have the right to return 
any of the goods which they might have in 
stock. On Oct. 5, 1984, a receiver for the 
debenture holders of pltfs. was appointed & 
the appointment was notified to defts. on 
the same day. On the same day a large 
number of radio sets was invoiced to defts. 
On Oct. 9 defts. were informed that business 
.was being carried on & that the co.’s policy 
of price maintenance was unaffected. efts. 
thereupon ordered further goods from the 
receiver. On Nov. 3, 1934, a creditor pre- 
sented a petition for winding up pltf. co., 
& on Nov. 20 the receiver stopped manu- 


eee 


PART IIL SECT. 34, SUB-SECT. 6.—C. (e). 


5064a. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


facture, no further goods being ordered by the 
wholesalers after that date. The receiver 
roceeded to negotiate for the sale of pltfs.’ 
usiness, & on Nov. 80, 1934, an offer to 
purchase a large number of sets was accepted, 
the receiver imposing no conditions as to 
price maintenance. On Dec. 3 an order 
was made for winding up the co. & a pro- 
visional liquidator appointed, & on the same 
day possession of the stock was given by the 
receiver’s agent to the purchasers, with the 
result that a large number of radio sets was 
put on the market at prices much below the 
ist prices. Defts. wrote to the receiver 
referring to their right to return the goods, 
but no arrangement for their actual return 
was made. The liquidator then brought an 
action for the balance due on the radio sets 
delivered to defts., who counterclaimed 
damages for breach of contract, contending 
that the receiver had broken his contract to 
maintain prices. Pltfs. contended that, 
assuming there was such a contract between 
the receiver & the wholesalers, there was no 
breach before the winding up order on 
Dec. 3, & that after that date the receiver 
had no authority to bind the co., & that 
therefore the counterclaim could not be set 
off. ‘The wholesalers contended alternatively 
that the liquidator was guilty of breach of 
contract in refusing or not accepting the 
return of the sets :—Held: (1) the agreement 
for the sale of pltfs.’ busimess on Nov. 30,. 
1934, constituted a breach of the receiver’s 
agreement to maintain prices; (2) alterna- 
tively the liquidator ought to have accepted 
the return of the goods, as at the date of his 
appointment the wholesalers were entitled 
to return them.—TELSEN ELECTRIC Co., Lrp. 
v. Eastick & Sons, [1936] 3 All E. R. 266. 


J—A deed of floating 
charge on the assets of a co. gave power to 
the trustee to appoint a receiver & manager, 
who was expressed to be the agent of the 
mtgor. :—Held: onareceiver duly appointed 
under the power entering into possession of 
the premises & commencing to carry on the 
business of the co., there was a change of 
occupancy within Poor Rate Assessment & 
Collection Act, 1869 (c. 41), s. 16, & Public 
Health Act, 1875 (c. 55), 8s. 211 (3).— 
RICHARDS v. KIDDERMINSTER -OVERSEERS ; 
RICHARDS v. KIDDERMINSTER OORPN., [1896] 
2 Ch. 212; 65 L. J. Ch. 502; 74 L. T. 483; 
44 W. R. 505; 12 T. L. R. 340. 











Annotations :—Consd. Ze Marriage Neave & Co., North of 


5067a. 


England Trustee, Debenture & Assets Co 
Neave & Co., [1896] 2 Ch. 663. 
Bank v. United Electric Theatres (1915), 85 L. J. Ch. 106., 
Refd. I. R. Comrs. v. Thompson, [1936] 2 All E. Rf. 651. 


n. v. Marriage, 
Distd. National Provincial 





——.|—Pitf. assocn. brought an 
action against defts., C. & Oo., & L., managing 
director of the co. Since the matters relevant 
to the action the debenture-Aolders of C. & 
Co. had gone into possession under the 
sake of their debentures, & had appointed 

. a8 receiver & ass bo L. filed an 
affidavit of discovery disclosing certain 
documents which he declined to produce, on 
the ground that though he had them in his 
possession at the time when he was managing 
director of the co., he now held them as 














sb. Duly to preserve & on undertaking as N . & DOMINION IRON 8 ' 
(N. 8.), (1927) 3D. L. R. 1063.—CAN. ng as going concern.}-—-NATIONAL TRUBT Co. v. Do & SrTEEL Co 
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receiver & manager of the debenture-holders, 
& an order could not be made against C. & 
Co., to produce them :—Held: there might 
be documents which were such that C. & Co. 
itself would have the right to inspect for the 
purposes of the action, CO. & Co. having a 
right to redeem them, & the right of inspec- 
tion of C. & Co. could be used by pltf. assocn. 
as L., though an agent for the debenture- 
holders, was also for some purposes the 
agent of C. & Co.— FENTON TEXTILE ASSOCN., 
Lin. v. LODGE, [1928] 1K.B.1; 96L.J.K.B. 
1016 ; 187 L. T. 241, O. A. 


5067b. —— Right to eg debenture of 
a co. empowered the holder to appoint a 
receiver & manager, & provided : ‘‘ A receiver 
& manager so appointed shal] be the agent 
of the co. & shall have power to take 
possession of & get in the property hereby 
charged.”’ A receiver & manager having 
been appointed, brought an action in the 
name of the co. for the rescission of an agree- 
ment by deft. for the purchase of land from 
the co. & forfeiture of the deposit, & alter- 
natively for specific performance :—Held: 
the debenture «mpowered the receiver & 
manager to briug the action without the 
co.’s consent.——_M. WHEELER & Co., LTD. v. 
WARREN, [1928] Ch. 840; 97 L. J. Ch. 486 ; 
139 L. T. 543; 44 T. L. R. 693, C. A. 


5069a. ——.]—FENTON TEXTILE ASSOCN., 
Lrp. v. Lopae, No. 5067a, ante. 


5091. Add. Annoiations :—Apld. Thomas wv. Todd, 
[1926] 2 K. B. 511. Consd. Stead, Hazel & 
Co. v. Cooper (1933), 49 T. L. R. 200; Con- 
solidated Entertainments, Ltd. ¥. Taylor, 
[1937] 4 All E. R. 432. 


5095a. ———- ——.]—Re NEW ZEALAND MIDLAND 
Ry. Co., Smiru v. LUBBOCK, [1901] W. N. 105; 
revsd. on other grounds, [1901] 2 Ch. 357, 0. A. 


Annotation :—Refd. Re Glasdir Copper Mines, Ltd., Mnglish 
Electro Metallurgical, Ltd. v. Glasdir Copper Mines, Ltd., 
{1906] 1 Ch. 365. 


5105a. ———- —-_—- All debenture-holders not before 
court—Sale subject to approbation of judge.) 
—In a debenture-holders’ action, when the 
property comprised in debentures is in 
jeopardy, an immediate sale will be ordered 
under R. S. C., Ord. 51, r. 1B, on motion for 
judgment on admissions in the pleadings, 
ut, unless all the debenture-holders subse- 
quent to pltfs. are parties to the action, the 
order will be for sale with the approbation 
of the judge, so that the absent debenture- 
holders may be brought in in chambers on 
the application to approve the conditional 
contract for sale-—Re CRIGGLESTONE COAL 
Co., STEWART v. CRIGGLESTONE COAL Co., 
[1906} 1 Ch. 623; 75 L. J. Ch. 307; 94 L. T. 
471; 54 W. R. 298; 50 Sol. Jo. 240; 13 
Mans. 181. 
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so. Jurisdiction tu order sale—Foreign 
immovables.J—-A mining co. 
orated in Victoria executed a de- 
enture whereby it charged all its 
undertaking & assets. 
included mineral leascs & mineral 
easement licences in respect of land 
situate in Tasmania & fixtures on that 
land. Pursuant to 
depenwure bese hy ghee haa i : 
- Ree eee eae Te acl | . 88: Alteration of order.|—In an action 
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Vol. X¥.—Companies. Cases 5067a—5120a. 


5110. Add.. Annotations :—Apld. MacCarthy v. 
Agard, [1983] 2 K. B. 417. Refd. Powell 
we sees Steam Coal Co. v. Griffiths (1934), 
27 B. W. C. C. 408. 


§111a. Short cause—Coples of affidavit in support— 
Necessity for.]—Re CHURCH STRETTON 
MINERAL WATER Oo., Lip. (1904), 52 W. R. 
375; 48 Sol. Jo. 299. 


5115. Add. Annotation: — Folld. Westminster 
Bank, Ltd. v. Residential Properties Im- 
provement Co., [1938] Ch. 639. 


5117a. -}—In an action against a co. to 
enforce a mtge. by foreclosure, all the holders 
of debentures which have been issued by the 
co. & which rank after the mtge., must be 
made parties, as persons interested in the 
equity of redemption. There is no provision 
made either by statute or any rule of ct. 
which would enable a single debenture holder 
to be appointed to represent as a deft. in 
the action all debenture holders belonging to 
the same class.—WESTMINSTER BANK, LTD. 
v. RESIDENTIAL PROPERTINS IMPROVEMENT 
Co., Lrp., [1938] Ch. 639; [1988] 2 All I. R. 
374; 1071. J. Ch. 305; 159 L. T. 82; 54'T. LL. 
R. 675 5; 82 Sol. Jo. 335. 


6120a. Conduct of actlon---To whom given—Inde~ 
pendent party—When desirable.J—The con- 
duct of a debenture holder’s action begun by 
a person whose transactions with the co. the 
ct. considers to require investigation, or 
whose interests are shown to be adverse to 
those of the remaining debenture holders, may 
be given by the ct. to an independent party. 
One of the objects of the co. was to buy & 
let premises for use as flats & clubs. Its 
first directors were pltf. & his nominee, but 
it was in substance a ‘“‘ one man” co. with 
pltf. as managing director. It granted leases 
of certain premises to the S. syndicate, of 
which the directors were pltf. & the same 
nominee. The co. agreed to pay a yearly 
salary to pltf. & guaranteed the issue of 
debentures by the syndicate. The syndicate 
soon failed to pay rent, but pltf. took no 
steps either to enforce payment or forfeit 
the leases: &, although the co. was carrying 
on business at a loss, he bought a quantity of 
furniture with its money on its behalf. The 
rt beget issued debentures, pltf. becoming 
the holder of a number of them, & also hold- 
ing debentures issued by the co. Later, a 
receiver & manager of the property of the 
syndicate charged by the debentures was 
appointed, & pltf. began a debenture holder’s 
action against the co., subsequently selling 
the furniture which he had bought & the 
leasehold premises at a loss. Ultimately, he 
resigned his directorship: & this summons 








application.— BOND »v. NORTH MOUNT 
incor- | FARRELL Co., No LIABILITY, [1931] 
V.L. R. 144: Argus L. R. 88.—-AUS. 
sq. Confirmation by courl-—-Sale by 
receiver.J—In approving a salu by a 
recelver in the interests of bondholders 
he ct. must have regard to the 
interests of all parties.—-NATIONAL 
Trust Co. v. GREAT LAKES PAPER Co., 
(1936] 2D. L. R. 239.--CA 


The asseta 


the terms of the 


the trustee for a bondholder to fore- 
close the mtge. deed, the ct. has a 
right later to change & correct the 
order for sale & distribution.—Royvax 
TRUST Co. v. BAINBRIDGE LUMBER Co., 
(1937) 4 D. L. R. §94.—OAN. 
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for an order 
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asked that the conduct of the proceedings 
should be vested in appct., another debenture 
holder, on the ground that plitf. against 
whom gross negligence was alleged, had an 
interest adverse to that of the remaining 
debenture holders :—Held: as the trans- 
actions of pitf. with the co. had never been 
investigated, & as it had so far been im- 


possible to investigate them, it was desirable — 
that the conduct of the action should be given. 


to an independent person.—Re SERVICES 
CLUB EsTaTE SYNDICATE, Lirp., McCANDLISA 
v. THE Company, [1930] 1 Ch. 78; 99 
L. J. Oh. 88; 142 L. T. 127. 


5184a. ——- ——-.]—Re Gurra PERCHA CORPN., 


Lrp., THORNTON v. GUTTA PERCHA OORPN., 
Lrp., [1899] W. N. 251; 44 Sol. Jo. 183. 
Application of assets—Deficiency J— 
In a debenture-holders’ action where there is 
a deficiency, the assets must be applied in the 
following order: (1) costs of realisation, 
(2) costs including remuneration of receiver, 
(3) costs, charges & expenses of debenture 
trust deed including the trustees’ remu- 
neration, (4) Foca costs of action, (5) pre- 
tors, (6) debenture-holders.— 
Re GLYNCORRWG COLLIERY Co., RAILWAY 
DEBENTURE & GENERAL TRUST Oo. v.. THE 
Oo., [1926] Ch. 951; 06 L. J. Oh. 48; 70 
Sol. Jo. 857; sub nom. Re GLYNOORRWG 
COLLIERY Oo., Re RAILWAY DEBENTURE & 
GENERAL TRus?T Oo., 136 L. T. 158. 





6149b. ——.]—Re BURRAVON & OOXLODGE COAL 


Co., Lrp. [1929], W. N. 15. 


5170. Add. Annotation :—Rofd. Re Glyncorrwg 


Oolliery Oo., Railway Debenture & General 
Trust Oo. v. The Co., [1926] Oh. 951. 


5184a. On authority of recelver—To carry on 


business of company.]— THOMAS v. Topp, 
No. 4979a, ante. 


5184b. ——— To enforce rights under Landlord & 


Tenant Act, 1927 (c. 86), s. 5.J—A co. was 
the lessee of certain premises under a 
lease expiring on June 24, 1930. In 1925 
the co. issued a debenture by which it 
charged all its undertaking & all its pro- 
perty, present & future, including its un- 
called capital in favour of the debenture 
holders. On Apr. 22, 1929, the co. gave 
notice to the landlords under above sect., 
requiring them to F ibecias to it a new lease of 
the premises. In July, 1929, the debenture 
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holders in exercise of the power on that 
behalf in the debenture appointed a receiver 
of the property & assets therein comprised. 
The landlords having failed to comply with 
the co.’s request for the grant of a new lease 
the receiver on Sept. 23, 1929, commenced 
an action in the county court in the name of 
the co. to obtain the grant of a new lease. 
esi oe 15 a compulsory order was made to 
a the co. & a liquidator was appointed : 

“a eld: the right to apply for a renewal of 
the lease under above sect. was a right given 
by the co. to the debenture holders as part of 
their security, & the receiver was entitled to 
enforce that right notwithstanding the 
liquidation of the co.—GoUGH’s GARAGES, 
Lrp. v. PuGstEy, (1930] 1 K. B. 615; 99 
L. J. K. B. 226; 143 L. T. 38; 46 T. L. R. 
283; 74 Sol. Jo. 215; 28 L. G. R. 289. 

- Reid. | Smith v, Metropolitan Properties Co., 


tribution—Liquidator.]—Where in a winding 
up the general assets are insufficient for the 
payment of the preferential creditors of the 
co., the proper pltf., in an action under 
sect. 209 of 1908 Act, to recover contribution 
from a debenture-holder with a floating charge 
towards payment of a preferential debt is 
the liquidator acting in the name of the co.— 
WESTMINSTER OoRPN. & UNITED TRAVELLERS 
OLUB Oo., LTp. v. CHAPMAN, [1916] 1 Ch. 
161; 85 L. J. Ch. 334; 114 L. T. 68; 80 
J.P. 74; [1916] H. B. R. 12. 


5186b. Debenture given for money bond fide 


advanced—After knowledge of presentation 
of petition for winding up.}|— The fact that a 
person to whom a debenture was granted after 
a petition to wind up the co. had been 
launched had knowledge of the launching 
of such petition does not prevent the ct. 
from validating the debenture, if it was given 
for money advanced by the debenture- 
holder for the purpose of bond fide assisting 
the co. to pay wages, & the costs of appct. to 
such an application to validate his debenture, 
notwithstanding 1908 Act, s. 205 (2), & of the 
liquidator, may be paid out of the aasets of 
the co.—He PARK WaRD & Oo., LTD., [1926] 
Ch. 828; 95 L. J. Ch. 584; 135 L. T. 575 ; 
70 Sol. Jo. 670; [1926] B. & 0. BR. 94. 


5194. Add. Annotation :—Consd. Allen »v. sore 


Bank of Canada (1925), 41 T. L. R. 625 





—Under Companies Ordinance, 1901 


56 ©. B. R. 835.—- | (c. (e320), = 47.]—The words do not refer 


ding up under any particular 
en in the sonse of a dissolution, but 
up of a co. in the 
sense of a roalaation of the assets, a 
distribution of the proceeds among 
creditors & an adjustment of the righta 
a receiver | of shareholders smog themselves, & 
therefore a co. may be ‘' being wound 
up ” in this sense under Bkpcy. Act, 
as well as under either Dominion or 
provincia) ee up aes sy gt 


}—-Where 


UMHELLER POWER 
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CO-OPERATIVE C LTD 
KNUDEON (192611 11D. L. at 273 rattyry 


W.R.8 
sn. eee pee under Bank- 
rupicy Act ton precedent.|-——Leave 


may be given a co. “an eee rO 
ceedings .under Winding-u 
winding. up order pads. al ithough ugh pro- 
bkpe eb ten ton at f outing rd 
y. by petition for a rece order 
a a authorised assignment.—#e 
THUR LUMBER & Fue. Co., LTD., 
testis W- W. R. 162; 40 Man. L. R. 


5814. Add, Annotations :—Distd. Re Stanton, Hogg 


v. Maule (1927), 44 T. L. R.118. Refd. Re 
Stanton, [1928] 1 K. B. 464. 


5816. Add. Annotations :—Consd. Re Stanton, 


Hogg v. Maule (1927), 44 T. L. R. 118. 
Refd. He Stanton, [1928] 1 K. B. 464. 


5316a. ——— May decide validity of debentures.}— 


Less than three months before the commence- 
ment of its compulsory winding up in a county 
ct., a co. having a paid-up capital of less than 
£10,000 issued debentures to the extent of 
£4,500 in favour of two persons. The 
liquidator moved in the county ct. for a 
declaration that the debentures were invalid 
either as a fraudulent preference under 1908 
Act, s. 210, or as a floating charge created 
otherwise than for cash under sect. 212, 
& that the persons named in the debentures 
had no rights in respect of the sums expressed 
to be secured thereby except as unsecured 
creditors :—Held: the county ct. judge had 
jurisdiction to entertain the liquidator’s 
application, &, as he had done so, his dis- 
cretion could not be interfered with.—Re 
F. & BH. STani'on, Lrp., [1928] 1 K. B. 
464; 97 L. J. K. B. 181; 1388 L. T. 175; 44 
T. L. R. 118; [1927] B. & C. R. 187, D. C. 


Vol. X.—Companies. Cases 5314—538570. 


under Oos. Act, 1910, of Barbados, as a 
ublic oo., in order to c on testator’s 
usiness & to divide the profits of it between 

members of his family entitled under his wil] 

to share them; the managing director had 

& preponacraun voting power. Upon a 

petition for winding up by shareholders who 

were not directors, it appeared that the 
directors had omitted to hold general meet- 

ings, or to submit accounts, or recommend a 

dividend, & that they had laid themselves 

open to the suspicion that their object in so 
omitting was to keep petitioners in ignorance 
of the co’s. position & affairs & to acquire 

etitioners’ shares at an under-value :— 

eld: the power to wind up the co. under 
sect. 127 (vi) of that Act [which was identical 
with 1908 Act, s. 129] was not confined to 
cases in which there were grounds analogous 
to those mentioned earlier in the sect.; & 
in the circumstances of the case, regard 
being had to the domestic character of the 
co., petitioners were entitled under that 

provision to a winding-up order.—LocuH v, 
BLACKWOOD (JOHN), Lrp., {1924] A. 0. 783 ; 
93 L. J. P. O. 257; 181 L. T. 719; 40T. L. R. 


5328. Add. Annotation :—Refd. Russian & English 
Bank v. Baring Bros. & Co., [1936] 1 All FE. R. 


505. 


5824. Add. Annotation :-—Refd. Russian & English 


P.O 


732 ; 68 Sol. Jo. 785; [1924] B. & O. R. 209, 


Annotation :—Consd. Davis & Co. v. Brunswick (Australia), 
Ltd., Brunswicke-Balke-Collender Oo. & Brunswick Radio 


Corpn., {1936} 1 All IK. R. 299, 


6857b. Control acquired by one director. ]—-Where 


Bank v. Baring Bros. & Oo., [1936] 1 All 


the capital of a private co. is so owned as to 


HK. R. 505. 


5887. Add. Annotation :—Refd. Loch v. Black- 


wood, [1924] A. OC. 783. 


53838. Add. Annotation :—Refd. Re Cooper (Cuth- 


bert) & Sons, Ltd., [1937] Ch. 392. 
5346. Add. Annotation :—Refd. Williams 


vt. 


Atlantic Assurance Oo. (1932), 37 Com. Oas. 


304. 


5854. Add. Annotation :—Refd. Loch v. Black- 


make the co. in substance a partnership & one 
director has purported by means of irregu- 
larities to acquire complete control of 
the co. & to exclude the other director or 
directors from the management of it, it may 
be ‘‘ just & equitable ” that the co. should be 
wound up.—Re Davis & Couuett, Ltrp., 
[1935] Ch. 693; 104 L. J. Ch. 840; 158 L. T. 
oe 79 Sol. Jo. 609; [1934-5] B. & C. R. 


wood, [1924] A. O. 783. 


5857. Add. Annotation :—Refd. 
wood, [1924] A. O. 783. 


5357a. 





PART III. SECT. 36, SUB-SEOT. 1.—A. 





o i, To remtt to Sheriff Oourt.)— 
Held: under Cos. Act, 1929, s. 116 (3), 
the ct. has power to remit a petition 
for the winding-up of a co. to the 
sheriff ct. only where the capital of the 
co. paid up or credited as paid up does 
not exceed £10,000.—Re CHanEY & 
BULL, {1930} S. C. 759.—SCOT. 


t. Add “‘ reved. 148.0. R 624.” 
PART III. aad oa SUB-SECT. 1.— 
e 6 e 


1{. mary Fr ALBION MACHINE Co. 
(N, mae {1929} 1 D. L. R. 274; 10 
C. B. ry 340.—OAN. 

PART III. SECT. 86, SUB-SECT. 2.—B. 


ni Delay not accounted for.}— 
Re SOUTHLAND WOOLLEN MILLS, LTD., 
{1929} N. Z. L. R. 289.—N.Z. 


PART III. eeut. "ie SUB-SECT. 2.— 
e a e 





a {. ———.}—Where the notice pro- 
vided for py, Winding-up Act, R. 8. C., 
1906 (c. 144), 8. 4, bas not been served, 
& a petition for a winding-up order is 
presented, the question whether the 
co. is “ unable to pay ita debte as they 
become due,” within sect. 3 (a), must 
be determined by the ct. upon the 
material fled.—Re Mrto WHEaT Co. 
Lrp., [1925] 2 D. L. R. 1170; (1925} 


Loch v. Black- 


.J}—A co. was registered in Barbados 


Annotation :—Refd. Re Cooper (Cuthbert) & Sons, Ltd. 


[1937] Ch. 392. 


5857c. Private company—Refusal to register trans- 


1 W. W. RR. 1142; 35 Man. L. R. 1; 
5 C. B. R. 707.-—-CAN. 


PART III. SECT. 36, SUB-SEOT. 2.— 
D. (a). 


di. —— 996} 1 OE oe LUMBERS 
Co., Lrn., {1926) 1 D. L. R. 173; 58 
O. L. R. 100.—OAN. 
d fi. —— ——.) — Re BRITISH 
EMPIRE STEEL CORPN., LTD. (N. 8.), 
[1927] 2 D. L. R. 964.—CAN. 

ei. .}—A sbarcholder of 
a limited oo. filed a petition for winding 
up on the grounds set out in Winding- 
up Act, R. 8. 0., 8s. 10 (d). Subse- 

uently to the petition, a mect of 
the shareholders of ‘the co. was called 
& the shareholders, by a large majority, 
voted that the co. should continue in 
business :—Held: a -up order 
should be made.—Jte BasSE-O-LITE 
Propvuots, Lrp., (1933) O. R. 156; 
1 D. L. R. 746.—OAN. 


e fi. ———.]—On an application for 
the winding up of a co., made by the 
A.-G. pursuant to sect. 6 of Co.s8 
(Special Investigations) Act, 1935, 
which provides that on such application 
the ct. shall have the same powers 
& the provisions of the (Cos. A 
shall apply as on a winding up petition 
presented by the co., it appeared that 
the business of the co. could not be 
carried on consistently with candid 
& straightforward dealiigs with the 
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fer to executors.|—A private co. was formed 


eich bie ienennieleat i ceanaeetit nenaneeaioaamaaemneataricaernnees eee ene ate eee en ar 


public, from whom further capital 
was required if the co. were to continue 
to exist :-—Held: it waa just & equit- 
able that the co. should be wound up.— 
Re PRopucers REAL EsSTate & 
FINANCE Co., Lrn., {1936} V. L. R. 
235.—-AUS. 


sp. Control by one shareholder.)— 
Under sect. 162 (vi) of Indian Co.'s 
Act, 1913, which provides that a co. 
may be wound up the ct. if the ct. 
is of opinion that that course is just 
& equitable, the fact that one share- 
holder has a preponderating voice in 
the oo.’s affairs, by reason of owning 
or controlling a large number of shares, 

of itself no reason for 4 winding-up 
order.—RIPON Press & SUGAR MILL 
Co. v. GOPAL CHETTI (1931), 58 L. R. 
Ind. App. 416.—IND. 

sr. Application by fully-paid share- 
holder.}—In spite of sect. 172 (1) of 
Cos. Act, 1933, a fully-paid shareholder, 
who petitions solely in that character, 
& who cannot show that there wil!) bea 
tangible surplus of assets in which he 
will participate, should establish as 
pare of hia ground for the order’ that 
he substratum of the co. has gone or 
that there is a case for investigation in 
the affairs of the co., or that there is 
some other good reason for incurring 
the costs which are the consequence of 
@ winding-up order of the ct-—He 
TARANAKI UBEMENTS (HAWERA), 
Lap., {1935} N. z. L. R. 33.—N.Z,. 





Cases 5857c—5379a, ENGLISH AND EMPIRE Dicest SupPLEMENT. 


# 


5864a. ——- ———- ——_.]—Re ELEcTRIO 


in 1913 with a capital of £10,000 in £1 shares, 
half of which belonged to C. C. & half to his 
two elder sons. C. C. & his two elder sons 
were the first directors of the co. & continued 
to be so until 1930, when C. C. died, leaving 
his two elder sons sole directors. By his 
will C. C. appointed his three younger sons, 
who were employed in the business but were 
not members of the co., exors. thereof & 
ne eagle his 5,000 shares equally between 
1em. 

The arts. of the co. provided that the 
directors might in their absolute discretion 
refuse to register any transfer of shares, & 
without assigning any reason for such refusal, 
& that this power should extend to the 
registration of the personal representatives of 
a deceased shareholder. Thedirectors refused 
to register the exors. in their capacity of 
beneficiaries under the will as members of 
the co. Subsequently the directors dismissed 
the exors. from their employment with the 
co. & refused to supply them with copies of 
the balance-sheet & accounts for the year 
ending June 30, 1936. The exors. presented 
a petition for the winding-up of the co. on 
the ground that in the circumstances above 
stated it was just & equitable that the'co. 
should be wound up :—Held: though the 
principles applicable to the case were those 
which would be applied in an action for 
dissolution of partnership, there were no 
grounds shown in th petition on which it 
would be “ just & equitable ’’ within 1929 
Act, 8s. 168, to make a winding-up order.— 
Re COOPER (CUTHBERT) & Sons, Lrp., [1937] 
Ch. 392; [19387] 2 All KE. R. 466; 106 
L. J. Ch. 249; 157 L. T. 545; 53 T. L. R. 
548; 81 Sol. Jo. 388; [1936-37] B. & C. R. 
219. 

ARMS & 
ey eae SYNDICATE (1891), 35 Sol. Jo. 
18. 


5872. Add. Annotation :—Refd. Loch v. Black- 


wood, [1924] A. CO. 783. 


South Wales Cos. Act, 1899, s. 84 (e), is 
identical with the English Cos. Act, 1929, 
8. 168 (6), & provers for winding up by the 
ct. when, in the opinion of the ct., it is just 
& equitable that the co. should be wound up. 

A large American co. trading in gramo- 
phone records formed a subsidiary co. in 
Australia. The directors of the subsidiary 
co. who had previously been agents to the 
parent co., were interested in a competing 
co. & by a special agreement they were 
entitled to compete with the subsidiary co. 
These directors were also the holders of all 
the preference shares in the subsidiary co. 
& had been guaranteed by the parent co. or 
its nominees that the interest on the pre- 
ference shares should be fully paid for two 
years after the date of allotment, & that in 
the event of the subsidiary co. being wound 
up within the said two years 20s. in the £1 
would be paid in respect of the capital of the 
preference shares. Vithin the period men- 
tioned in the guarantee & at a time when, 
owing to the general depression in trade, 
business was bad & the subsidiary co. was 
being carried on at a loss the directors 
presented a petition to wind up the subsidiary 
co. :—Held : (1) the existence of the guarantee 
was only material in considering whether a 
compulsory order shall be made in so far as 
it biassed the evidence on either side; 
(2) in considering whether it was just & 
equitable to wind up the co. the criterion 
was not whether the directors were seeking to 
obtain the benefit of the guarantee or whether 
the parent co. were seeking to carry on the co. 
until such time as the guarantee had expired 
& thus avoid liability thereunder; but 
whether, having regard to all the circum- 
stances, there was at the date of the pre- 
sentation of the petition a reasonable hope 
that in time the subsidiary co. could be 
carried on at a profit.—Davis & Co., LTp. v. 
BRUNSWICK (AUSTRALIA), LTD., BRUNS- 
WICKE-BALKE-COLLENDER Co. & BRUNS- 





5379a. Subsidiary 
PART Ill. SECT. 36, SUB-SECT. 2.— 
D. (b) 4. 


fi. —— Property of speculative value.) 
—Appcot. was a minority shareholder. 
holding 37,500 shares of the total 
capitalisation of 2,000,000 shares, 
The property owned by the co. was 
an undeveloped mining location of 
merely speculative value, The loca- 
tion was intact & there were practically 
no liabilities, but the actual cash in 
the treasury was trifling :—Held; the 
case was not brought within the class 
of cases in which a winding-np is 
ordered, because the whole substratum 
of the undertaking has disappeared.— 
Re JURY GOLD MINE DEVELOPMENT 
Co., Lrp., [19238] 4 D. L. R. 735; 63 
. L. it. 109.—CAN. 

fii. ——--.]}—-The mere fact that 
there has been depreciation in the value 
of its assets, or that the assets had 
become frozen instead of liquid, did 
not establish the disappearance of the 
substratum.-—He TORONTO FINANCE 
Corrn., {1980} 3 D. L. R. 882; 65 
O. L. R. 51.—CAN. 


PART III. SECT. Be, SUB-SECT. 2.— 


Mi. -}—Re DOMINION STEEL 
Corrn. (N. 8.), (1927) 4 D. L. R. 
337.—OAN., 

m i. ———.)}—Where a co. having for 
ite main object the manufacturing & 
dealing in cement had failed to com- 


ne ee 


company.]—The 


New P.C 


mence business for a period of 5 hada 
following ita incorporation, but an 
apparent majority of shareholders were 
then desirous to commence the manu- 
facture of hydrated lime in accordance 
with one of the subsidiary objects, on 
a AR belek by a shareholder for com- 
PB ory winding up on the grounds of 

elay in commenc business, & that 
it was just & equitable that the co. 
should be wound up:—Held: the 
delay not having been satisfactorily 
explained, & it appearing that there 
was no prospect of the co. commencing 
business either in accordance with its 


main object or the subsidiary object, 
the substratum of the co. had gone & 
petitioner would appear entitled to an 


order for compulsory winding-up on 
elther ground Alleged. — Fee NATIONAL 
PORTLAND CEMENT Co., LTp., {1930} 
N. Z. L. R. 564.—N.Z. 


PART III. SECT. 36, SUB-SECT. 2. — 
D. (d). 


5884 ii. ———.}—Although a oo. may 
be wound up where there is a complete 
deadlock in its management, where 
a substantial majority of the share- 
holders are opposed to the making of 
the order, where the petition is the 
outcome of.a mere domestic quarrel 
& where no substantial advantage will 


accrue from the granting of the order, 


an order will not be made.—Re 


Bart & WmeE Mano- 


68 


Sarpway IRON 


WICK RADIO CORPN., [1936} 1 All EB. R. 299, 


FACTURING Co., LTp., [1926] 2 D. L. R. 
5.—CAN. 


887; 58 O. L. R. 58 

ri. Question of fact.}—Although 
® majority shareholder may not 
tyrannously or fraudulently or for an 
ulterior purpose dominate a minorit 
shareholder yet in deciding on a peti- 
tion for an order for the winding up of 
the co. on the ground that it is just 
& equitable that such an order should 
be made, each case must be decided 
on its own facts.—Re SOVEREIGN OIL 
Co., Lrp., [1934] 3 W. W. R. 317.— 


CAN 

ti. Differences beiween two sole 
members.) Where resp. had treated 
the co. as his own business in such a 
way as to destroy his fellow-share- 
holder’s confidence in the impartiality 
of his ad tration :—Held: it was 
just & equitable that the co. should be 
wound up.—THOMSON wv. DRYSDALE, 
[1925] S. C. 311.—SCOT. 
_t H. —— Deadlock caused by peti- 
tioners. Cee tp order refused. 
—Re JaMES LuMmBERS OCo., LTD., 
(1926)1 D. L. R.178; 580. L. R. 100. 
—CAN, 








presentation of the petition there were 
only four directors, whereas the co. 
under ita bye-laws should have five. 
The two petitioning directors had 
recently refused to attend meetings or 
to discuss with the other directors the 
management of the co.’s affairs :— 





5388. Add. Annotations :—Consd. Loch v. Black- 

wood, [1924] A. OC. 788. Apld. Re Davis & 
Ch. 693. Refd. Re 
Cooper (Cuthbert) & Sons, Ltd., [1937] Ch. 


Collett, Ltd., [1935] 


392. 


5397a. ——— Omission to hold general meetings or 
to submit accounts.|—-LocH v. BLacKwoop 
(JOHN), Lirp., No. 5357a, ante. 

5454a. Petition for winding up of unregistered 
foreign company dissolved before 1929 Act.]— 
Re Russian & ENGLIsH Bank, No. 8548b, 


post. 


5580a. ——— Whether vacation included in calcula- 
tion.}—The seven days required by General 
Orders No. 2 made upon the Oos. Act, 1862, 
counted in the vacation.—Re 


may be 


LONDON INDIA RUBBER Co. 


W. R. 594, L. C. 


5585. Add. Citation :—[1889] W. N. 1. 


Effect on right to costs.]|—PRacrice 
Notes, [1929] W. N. 66; 167 L. T. Jo. 245. 





5590a. 


Held: if any deadlock existed it was 
created by the petitioners & was not a 
ground for ordering winiding-up.—Re 
TORONTO FINANCE Courn., {1930] 3 
Dae R. 882; 65 QO. Is R,. 351.— 


PART III. eer 86, SUB-SECT. 2.— 


(e). 
5397a I. Managing director 
ronducting affairs as though company 
’ vate business. }—BAIRD v. LEES, 


his private b 
11924] 8. O. 83.—S8COT. 


PART III. SECT. 36, SUB-SECT. 3.—A. 


sg. Leave to appeal from order— 
When gran | Ee Act, 1927, 
8. 103, applies to an application for 
leave to appeal from an order allowing 
or dismissing a petition to wind up a 
co. Leave to appeal should not be 
granted, however, unless there appears 
to be some reason for doubting the 
validity of the judgment in review. 
“Future rights’? in sub-sect. (a) of 
said sect. 103 should be given a wide 
interpretation; & the question to be 
raised on the intended appeal from an 
order dismissing a iba 9 petition 
may involve future rights although the 
applicant for leave to appeal is merely 
a shareholder & not a creditor.—fe 
CANADA NATIONAL FIRE INSURANCE 
Co., [1930] 3 W. W. R. 209; 39 Man. 
L. R. 195.—CAN. 

sh. Securtty on appeal—Exlension of 
time for giving.)}—The Ct. of Appeal 
has no power to extend the time for the 
giving of the security which Companies 
Winding-up Act, R. 8. 8. 1920 (c. 82), 
requires to be given when an appeal is 
taken from an order or decision in a 
proceeding under that Act. Resp.’s 
cppreval of the appeal book prior to 
the expiration of the time within which 
the security had to be given was held 
not to have been a waiver of his right 
to the security.—SHAUNAVON BUT- 
CHERS, LTD. v. BURNESS, [1930] 1 
Ww. W. R. 760; 3 D. L. R. 656; 24 
S. L. R. 399.—CAN. 


PART III. SECT, 36, SUB-SECT. 3.— 
B. (b) ii. 


o i. -}~—Petitioner herein, 
the holder of bonds of the co., which 
Minos in the wore eee 
08 charge ”’ on “‘ the unde g 
all the assets of the co., both present & 
future ’*:—Held: to have a right to 
apply for a winding-up order & to have 
made outacase therefor. He was not 
obliged to proceed on the covenant to 
pay in the bonds & by way of judg- 

















ment & execution rather than by way 
of the for a wi “up 
order.— Re Mrip-WEaT QGuass Co., LTD., 


[1931] 3 W. W. R. 165; 40 Man. L. R. 
289.—CAN, 
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5605. After this case add :— 

——.]—See, now, 1929 Act, s. 295 (5). 

5684a. —-— Affidavit by assistant secretary]— 
Under Cos. (Winding-up) Rules, 1929, r. 29 


where the petition is presented by a corpn., 


officer. 


the affidavit verifying it is to be made by 
some director, secretary or other principal 
The assistant secretary of a co. is 
not a principal officer for the 
rule.—FRACTICE NoTH, [1937] W. N. 350; 
184 L. T. Jo. 350. 


urpose of this 


5648. Add. Annotation:—Refd. Re City Life 


(1866), 14 


Assce., [1926] Ch. 191. 


5654a. Discretion of court to allow appearance 
although no notice given.}]—PRACTICR Norse 
(1930), 69 L. Jo. 268; [1930] W. N. 7S. 


5708. Add. Citation :—[{1889] W. N. 1. 





PART II]. SECT. 36, SUB-SECT. 3.— 
B. (b) ‘iv. 





ai. —— —— .}—A petition for 
the winding up of a co., filed by a 
creditor th the view of enforcing 


payment of a disputed debt, is an 
abuse of the process of the ct. & should 
be dismissed.—PYpaA SATYARAZU v. 
GUNTUR COTTON & PAPER MILLS Co., 
LTM. (1924), I. L. R. 48 Mad. 267.— 
IND. 

5439 i. —— ——.]—SMITHFIELD 
CoLp SToRAGE & EXPportT Co. or 
SouTH AFRICA, LTD..v. LEVER (1924), 
45 N. L. R. 73.—S. AF. 


e 6 es 

5484 i. irecutor of deceased share- 
holder.ji—Heki s ontitled to presont 
@ winding-vp rstition, although his 
name had not been entered in the books 
of the co. as the ho.der of the shares, 
& notwithstandin that the co.’s 
Act of incorporation provided that 
certain formalities must be observed 
before the co. was obliged to recognise 
as a shareholder a person who had 
become such by transmission by law.— 
Re GREAT WEST PERMANENT LOAN Co. 
& WINDING-Up AcT (Man.), (1927) 2 
Ww. Ww. R. 15.—CAN. 


PART III. et oe een 3.— 
D. (a) i. 

li. General rule—Winding up detrt- 
mental to all concerned.}—Winding-up 
order set aside.—Re SHIPWAY IRON 
BELL & WIRE MANUFACTURING Co.. 
LTp., [1926] 2 D. LL. R. 887; 58 O. L. R. 
585.—CAN. 


PART II]. SECT. 86, SUB-SECT. 3.—- 
D. (a) ii. 

7 Exceptional circumstances.) 
—A creditor of a co. presented a 
ibaa or for the baleen, 3 up of the co. 

y the ct. The co. had gone into 
voluntary Iiquidation, & the eases 
was opposed on the ground that the 
majority of the creditora desired the 
voluntary winding uP to be continued. 
A statement of the co.’s affairs 
showed that its Habilitics amounted 
to £335,000, while ita assets were 
estimated at £9,300; that about 
£116,000, stated to be irrecoverable, 
had been advanced to directors of the 
co.; & that the co. had received large 
advances from associated cos., part 
ot which were oompletely secured. 





Creditors to the extent of £300,000 


including one whose claim «mounted 
to about two-thirds of the co.’a whole 
indebtedness, had assented to the 
winding up, & petitioner 

who was a creditor the extent of 
as the sole creditor who 

objected to co. being wound up 


69 


a 


5711. After this case add :— 





.J--See, now, Winding-up 


Rules, 1929, r. 36. 


voluntarily :—Held: although as a 
general ruse the oo. would have regard 
to the wishes of a majority of creditors, 
the circumstances were of such a 
special character that an exception to 
the Rencral rule should be mado, & a 
winding-up order pronounced.—Bovu- 
BOULIS v. MANN, MAONRAL & Co., LTD., 
{1926) 8S. S. 637.—SCOT. 


PART III. eens eh SUB-SECT. 3.— 
« (6). 

sd. Possibility of restoration of lust 
capital.}--On an sg omer for wind- 
ing-up under h. 8. C., 1927, on the 
ground of impairment of capital the 
ct. must determine the extent of the 
arpa & whether the lost capital 
is likely to be restored within one 
year.—te EASTERN FuR FINANCE 
CORPN., LTD., [1934] 1 D. L. R. 611; 
7 M. P. R. 201.—CAN. 

s. Impairment of capnital.)}—Under 
sect. 352 of Cos. Act, 1932, impairment 
of capital alono is not & ground for 
winding-up a solvent trading co.—Zte 
WINNIPEG SADDLERY Co., LTp., [1934] 
Sake W.R. 1; 42 Man. L. R. 448.— 


PART ITI. poe we SUB-SECT. 3,— 
e (&). 

sl. Creditur’s petition—Statement of 
debt.|-—-A petition presented by a 
creditor for the winding up of a oo. 
under Cos. Act, 1863, s. 81, ought to 
set forth the debt in respect of which 
the eapedaguarnad claims to be a creditor, 
together with the particulars of such 
debt, but, semble, he ia not precluded 
from rahi 8 simpliciter that he is a 
creditor. ere a petitioner alleges 
one debt & gives evidence of another 
the irregularity may, 11 case of sur- 
rise, be cured by the amendment of 
the petition or the adjournment of the 
hearing.—Re BARRIER ReEF TRAD- 
ING Oe Lrp. (1929), 8 R. (Q.) 177.— 


PAAT III. SECT. 36, SUB-SECT. 3.— 
j E. (h). 


sm. Examination of pettttoner— 
Application by shareho 8 for second 
application.j—-Application refused.— 
Re WINDING-UP AoT, Re GREAT WEarT. 
PERMANENT LOAN Co. (Man.), [1927] 
2 W. W. R. 433.—CAN. 


PART III. SECT. 36, SUB-SECT. 3.-— 
E. (1.5 i 


st. Disynite as to pclittoning creditor’s 
debt.}—~W here a co. is insolvent the ct. 
will not stay the proceedings on the 
ground that there {8 a bond fide dispute 
as to the petitioning creditor’s debt.— 
Re Private Co., [1935] N. Z L. BR. 
120.—N.Z. 
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Cases 5815a—5950d. Enazuish AND Emprre Diaest SupPpLEMENT. 


5815a. ——.]—Re 
No. 5959c, post. 


5819. After this case add :— 
———-. }——See, now, 1929 Act, s. 175. 


5829. Add. Annotation :—As fo (3) Folld. Re 
oa (Foreign), Ltd. (1932), 48 T. L. R. 


KATHERINE ET CIE, LID., 


5841a. Issue of debenture—For money advanced to 
company for payment of wages.) — He PARK 
WarD & Oo., Lrp., No. 5186b, ante. 

5881. Add. Annotations :—Distd. Re Stanton, 
Hoge v. Maule (1927), 44 T. L. R. 118. 
Refd. Re Stanton, [1928] 1 K. B. 464. 


6890. Add. Annotation :—Refd. Heartea of Oak 
Assurance Oo., Ltd.v. A.-G. (1981), 47 
T. L. R. 579. 


6908a. Application for order under 1908 Act, 
8. 175 (6), for exculpation—Right of successful 
applicant to costs.|\—Re AMUSEMENTS OON- 
STRUCTION Oo., Lirp., [1927] W. N. 7. 


5988. Add. Annotation :—As to (2) Refd. Re Home 
& Oolonial Insurance Co., [1930] 1 Ch. 102. 


5943. Add. Annotation :—Refd. Re Porter (Wil- 
liam) & Co., [1937] 2 All BE. R. 361. 


5948a. - On contracts.}—StTe#av, Hazen & Co. 
v. COOPER, No. 5959d, post. 


5959a. Duty to refund sum paid to company without 
consideration.}] — Re REGENT FINANCE & 
UVARANTER Corpn., Lrp. (1930), 69 L. Jo. 

83; 169 L. T. Jo. 305; [1930] W. N. 84. 


5859b. Duty of liquidator of private company. }— 
The queen arose in this case whether resp. 
had shown through a private co. a title under 





which he had become the assign of leasehold. 


remises within sect. 95 of St. John’s 

unicipal Act, 1921, & as such entitled on 
the expiration of the term granted by the 
lease to compensation for the unexhausted 
value of improvements made during the 
term. Resp.’s title was faulty & certain 
transactions under which he traced his title 
from the private co. irregular, but he was held 
by the Supreme Ct. to be an aasign, a private 
co. not being regarded as a corpn. distinct 
from the persons composing it & irregularities 
in connection with its liquidation being 
regarded as permissible :—Held: the duties 


& responsibilities of the liquidator of a 
- private co. are as serious as of any other oo., 
& a private co. is distinct from the persons 
composing it; a liquidator of & private co. 
was therefore not justified in paying the 
creditors merely a dividend on their debts 
when large surplus assets remained in hand, 
& in then allowing the contributories without 
any deed of assignment to take possession 
for themselves of the surplus assets, & for the 
future in Newfoundland such irregularities 
should be without judicial countenance. 
Resp. had not established his claim to be 
legal assign of the property, having regard to 
such irregularities.—-DITCHAM v. ILLER 
(1931), 100 L. J. P. C. 177; [1931] B. & 
O. R. 86, P. O. 
Power to disclaim onerous property.]—See 
1929 Act, s. 267. 


5959c. ——— Application for leave—What court 
will consider—Effect on interested parties.J— 
(1) Where the liquidator of a co. applies for 
leave to disclaim leasehold property of the 
co., the ct., in exercising its discretion, 
may take into consideration the effect of the 

. disclaimer on interested parties. 

The liquidator of a co. holding a lease 
applied for liberty to disclaim the lease. The 
lessors, who were relying on certain guarantors 
for the payment of the rent & performance of 
the covenants, opposed the application, on 
which the registrar made no order save as to 
payment of costs. On a motion before the 
ct. by way of appeal :—Held: as tie lessors, 
who were entitled to appear, would suffer 
substantial injury if the disclaimer were 
allowed, the ct., in the exercise of its dis- 
cretion, would not allow it. 

(2) The winding up of a co. does not effect 
a cessio bonorum, & the property of the co. 
remains vested in the co. as before; whilst 
in a bkpcy. the property of the bkpt. 
vests in the trustee (MavuGHAM, J.).—Re 
KATHERINE ET CIE, Lrp., [1932] 1 Ch. 70; 
101 L. J. Oh. 91; 146 L. T. 226; [1931] 
B. & O. R. 121. 


5959d. ——— Failure to disclaim—-Whether per- 
sonal liability. }—When a liquidator appointed 
by the ct. performs a contract of the co. 
without disclaimer or purports to make a 





5829 i. General rule—Property be- 
comes affected with trust for creditors. }— 
A win -up order establishes a 
pag theca of which the creditors are 

e beneficiaries & which for the pur- 

ose of set-off, is an entity essentially 
inct from the corpn. when 
earrying on busineas for the 
ita shareholders.—Lya.Lu (P.) & Sons 
CONSTRUCTION Co., LTD. v. BAKER, 
{1933] Q. R. 286 ; 2 D. L. R. 264.— 


sp. 
functus o 
pany. }—KRISHN 


Necessity for 
Before a 


TORONTO HYDRO-ELECTRIO 
COMMISSION v. Wabk, [1932] O. R. 
§00 > 8 D. L. R. §09.—CAN. 

Officer of com 
on dissolution of com- 
ABWAMI NAIDU v. ANDI 
at. Liability to justi 
Sf of mtsfeasance. }— 
quidator can be called upon 
to justify an expense inourred by 
in the course of Lquidation, 


& forthwith apply to the proper ct. 
of the province submitt the facts 
fully & completely as an officer of the 
ct. should do, & apply for directions 
as to the disposal thereof. A co. in 
liquidation cannot continue to exercise 
the duties of trustee unless directed 
to do so by a ct. having jurisdiction 
over t trust, & a liquidator who 
undertakes to do so without such an 
application or any direction accepts 
responsibility for any consequence 

may ensue. He no right to 
assume that he as liquidator can con- 


ny— Becomes 


expenditure— 


articular evidence of negligence or 

Preach of trust must be addaond before ah als Pesigtsoray treat ener Sep 
PART III. SECT, 36, SUB-SECT. 4.— | the case can be left to a jury.—New | OF licuidator he accepta thé above- 

B. (g). BRILLIANT FREEHOLD GOLD MINING | mentioned responsibility of apply 

m i, —— Sale of goods—Monthly | Co., Lip. v. Mrzs, [1928] Bt. R. Qd. | forthwith to the ot, for directions wi 
: delivertce—Comnany in default of pay- | 120.—AUS. respect to the trust, even in the case 
ment veries. }—HAMIL- ; where the oo. has so conducted the 
TON 0, HAMILYON SrwEL Co. (1911), | pany it SECT. 36, SUB-SECT. 8.— | affairs of the trust that ite assets are 
18 O. W. R. 789; 20. W.N. 779; 23 6 (a) : & no reasonable accounting can 
O. L. R. 370,—CAN. Poe be made.—-Re HIEBERT ESTATE, [1934] 
al. Porer to Grp ly ko CN Le diree- | 3W.W.R.193; 4D. L. R. 799.—OAN. 
PART III. SEOT. 36, SUB-SECT. 8.——B. | fions— As to matters — Owner: sr. Technical defect in mortgage.|— 
5948 1. Per l For rates. } rrcaut one. ata KER, LTD., | «4 mtge. should not be contested by a 
Mee liquidator whose name has not J aie: ~—CAN, liquidator because of a mere tech- 

entered on 


th 
cannot be held personally 
for the payment of taxes incurred 
during 6 “up.—TORONTO 


a0. Duty in regard to trust 7 
Where a trial oe ic in icneetinn. a 
first duty of the liquidator 

serve the trust property & the accounts 


70 


nicality involving no fraud or miscon- 

duct.—_ MONTREAL TRUST Co. ». ABI- 

TIBI PowER & PaPER Oo., [1937] 4 
e -—CAN. 


ia to pre- 
D. L. R. 369; O. R. 939 


new contract on its behalf, there is no pre- 
sumption that he does so in his personal 
capacity, even though he does not describe 
himself as liquidator; & his position in this 
respect is not altered by Cos. Act, 1929 
(c. 28), 8. 267, which gives him the right to 
disclaim any contract which he thinks 
onerous.—-STHAD, HAZEL & Co. v. COOPER, 
[1983] 1 K. B. 840; 102 L. J. K. B. 533; 


Vol. X.—Companies. Cases 5959d—6058a 


Third Parties (Rights against Insurers) Act, 
1980 (c. 25), s. 1 (1) is not retrospective so 
as to affect cases in which the liability had 
been incurred before July 10, 1930, when the 
Act came into operation. —WARD v. BRITISH 
Oak INsuRANCH Co., Lrp., [1982] 1 K. B. 
302; 101 L. J. K. B. 240; 146 L. T. 828; 
48 T. L. R. 18, 0. A. 


Annotations :—Distd. He Neue Steam Shipping Co., Ex p. 


148 L. T. 884; 49 T. L. R. 200; 77 Sol. Jo. 


117; [1983] B. & OC. R. 72. 


605660. 





Gibbs & Co. -» 1936] Ch. 
Insurance OCo., [1935] 2 x ‘BL 4 409, 


—— Liquidation after Act.}—On 


. Oroxford v. Universal 


5972. Add. Annotation :—Refd. Re Windsor Steam 
Ooal Co. (1901), Ltd. (1928), 140 L. T. 80. 


5978. After this case add :— 
-]—See, now, 1929 Act, s. 191. 


6047. Add. Annotation :—Refd. Re Leitch (Wil- 
liam C.) Bros., Ltd. (No. 2), [1933] Ch. 261. 


6048a. —— ——— After declaration of 
liability.|—Re LeircH (WILLIAM OC.) Bros., 
Lrp. (No. 2), No. 8358e, ante. 


6055. Add. Annotations :—Refd. I. R. Comrs. v. 
City of Buenos Ayres Tramways Co. (1904), 
Ltd. (1926), 12 Tax Oas. 1125; Madras & 
Southern Mahratts Ry. Co., Ltd. v. I. R. 
Comrs. (1926), 12 Tax Oas. 1111. 


6056a. Damages & costs paid by insurance 
company in respect of judgment obtained 
against insured company.])—Appct. obtained 
judgment against a co. for damages for 
personal injuries & costs. Afterwards the 
co. went into liquidation, & the insurance co. 
with which the co. in liquidation was insured 
paid the amount of the damages & costs to 
the liquidator:—Held: appct. was not 
entitled to have the amount paid to him 
direct by the liquidator, but it formea part 











of the assets for distribution among th.«. ; 


general creditors, including appct.—Re Har- 
RINGTON Motor Co., Hz p. CHAPLIN, [1928] 
Ch. 105; 97 L. J. Ch. 55; 1388 L. T. 185; 44 
T. L. R. 58; 72 Sol. Jo. 48; [1927] B.& O. R. 
198, ©. A. 

Annotations :-—Apld. Hood’s Trustees v. Southern Union 
General Insce. Co. of Australasia, (1928} Ch. 793. Consd. 
Ward v. British Oak aneuseuce Co., [1932] 1 K. B. 392; 
Re Nautilus Steam Shipping Oo., Hz p. Gibbs & Coa., 
[1936] Ch. 17. 

——.]—See, now, Third Parties (Rights 

Against Insurers) Act, 1930 (c. 25). 
6056b. Third Parties (Rights against Insurers) Act, 
1980 (c. 25)—Whether retrospective.]—Held : 





6056d. 


6058a. 


Sept. 21, 1925, a policy of insurance was 
taken out by a co. insuring it against third- 
party risks. On Oct. 6, 1925, an accident 
to a third party occurred & the insurers 
thereupon became liable to the co. in respect 
of the accident. On July 10, 1930, Third 
Parties (Rights against Insurers) Act, 1930 
(c. 25), came into operation. On Oct. 13, 
1931, an order was made for the compulsory 
winding up of the co. On a summons taken 
out by the third party in the winding up of the 
co. asking to be subrogated to the mghts of 
the co. against the insurers :—Held: the 
winding up of the co. having supervened 
after the Act of 1930 came into operation, 
sect. 1 of that Act became operative & 
enured to transfer the benefit of the policy 
of insurance from the co. to the third party.— 
Re Navutitus STEAM Suipprna Co., Lp., 
Ex p. Gispsps & Co., [1936] Ch. 17; 105 
L. J. Ch. 42; 153 L. T. 273; 18 Asp. M. L. C. 
554; [1934-5] B. & C. R. 308, C. A. 


Policy obtained by fraud.]—Where 
under Road Traffic Act, 1930 (c. 48), an 
insurance co. has issued a certificate that 
a driver is insured & the co. afterwards 
ascertains that the policy was obtained from 
it by fraud, the co. is entitled to succeed 
in this defence against a claim under Third 
Parties (Rights against Insurers) Act, 1980 
(c. 25).—MoCormick v. NATIONAL Motor & 
ACCIDENT INSURANCE UNION, Lp. (19384), 50 
T. L. R. 528; 78 Sol. Jo. 633 ; 40 Com. Cas. 
76, C. A. 





Cy aaa :—Consd. Tattersall v. Drysdale, [1985] 2 K. B. 





—— Money borrowed from company 
by share-brokers.|—The share-brokers of a 
a cages registered co., who were also 
olders of shares, & had signed the co.’s 


Ce nara 


k i. —— Action by company—To 
har What 


FARMERS Havers 
(Man), (1927) 9 2 D. Lh z. 749; 1927} 
2.—CAN 


so. Extent of duty. i" pau ator 
owes no duty to the co., or to th 

interested in the li uidation, to Are: 

piste y or facilitate rosecution of, 

claim, whether a himself or 

at pa arty, unless he believes or has 

reason believe, that such prosecu- 


tion has a reasonable pros of 
success or will serve some pur- 
poe Where the en is t the 

quidator himself for an d mis- 


feasance, particularly where he is a 
bare trustee, & neither believes, nor 
ought to beliove, that the claim haa 
any reasonable prospect of success, 
that any useful purpose will be Gerad 
by its prosecution, his ae liqui- 
Gator cen be pal po higher te bid 
to take no advantage o 

as liquidator to eae we pEceeod: 


PART ITI. nash is SUB-SECT. 8.— 


sean a eer 


tion of such claim, & to take such 

it of such prosecu- 
D (GEORGE A.) & Oo. ” 
Urb. pee 32 S. R. N. S. . 301; 
49 N.S. W. W. N. 96.—AUS. 


PART UI. sacael na SUB-SECT. 8.— 
« (6). 


sa. Change of _ solicttor — When 
pe ee eee order of court.J— 
CONTINENTAL Fire & CASUALTY 
Co., [1924] 83 D. L. R. 9; 2 W. W. R. 
440; 34 Man. L. R. 482.—CAN. 


PART III. SECT. 86, SUB-SECT. 8.— 
E. (e). 


6026 1. When ordered— Misfeasance 
summons.)—MONTREAL TRUBT CO. ». 


MoDOUGALL, hae W. W. R. 784; 
3 D. L. R. 15 .—O e 
PART III. SECT. 36, SUB-SECT. 9.—A. 


is Notice of meeting — To share- 
iders.}—It ta the auty of the trustee 

194 give shareholders of an insolvent co. 
the same notice of the first meeting of 
creditors ag is sent to those who are 
ordinarily deemed to be creditors, hut 
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the trustee’s failure to do so does not 
atlotes i the meeting, unless the 
rity has prone the share- 

hol oy — a Parnicr: APPLIANCE 
aeons (1923) 3 D. L. R. 1160; 
62 O. ie R. 215; 90. B. R. 466.—-OAN. 


efi. -—- —— Trust Sunds.J—Truat 
property in the hands of a co. in its 
capacity as a trustee or. fiduciary 
cannot be used to satisfy a judgment 

ainst that co. in its own right. 

erefore where a trust co. had ob- 
tained ju va t ite directors 
who oop obtained a reversal 
of the udgmont with costs ve ie den 
out, & the liquidator, who had bee 
appointed in the meantime & had 
opposed, pose ap ppeal, was ordered to 
pay sa out of the assete in 

per betes *+-Fleld: the coste in 

question should be paid out of the 
co.’s own assets & not out of those of 
any trust esta: —OANADIAN GUAR- 

ANTY TRUS TC Co. i Bada Pe D. be 2), 
BA kag) 1 W. 

558; 41 Man. ¥: 1 


Cases 605S8a—6180a. ENGiiso anp Empme Dicest SupPLEMENT. 


deeds, borrowed of the directors part of the 
co.’8 monies, to enable them to complete 
a large purchase of shares in the market, & 
deposited as a security the purchased shares 
& some of their original shares :—Held: 
the moneys borrowed were not due from them 
as members & contributories of the co., 
so as to authorise the master summarily to 
order them, in that character, to pay the 
amount under Joint-Stock Cos. Act, 1848 
(c. 45), 8. 66.—Re TRING, READING & 
BASINGSTOKE Ry. Oo., Cox’s CAsE (1850), 
3 De G. & Sm. 180; 19 L. J. Ch. 167; 14 
L. T. O. 8. 484; 14 Jur. 887; 64 H. R. 435; 
affd., 15 L. T. O. S. 389, L. CO. 


Annotation :—Refd. Re United English & Scottish Assurance 
Co., Ez p. Hawkins (1868), 3 Ch. App. 787. 


6064. Add, Annotations :—Consd. Re Stanton, [1928] 
1 K. B. 464. Refd. Re Stanton, Hogg v. 
Maule (1927), 44 T. L. R. 118. 

6111a. Discretion of court.J—The  dis- 
cretionary power of allowing a question to be 

ut at a public examination given to the ct. 
by Cos. (Winding-up) Act, 1890 (c. 63), 
s. 8 (7), is in no way limited by the other 
provisions of that sect., but is a discretion 
that. must be judicially & carefully exercised 
under all the circumstances of each particular 
.ccase.—fie LONDON & GLOBE FINANCE Co., 
‘Lrp. (1902), 50 W. R. 253. 

6133. Add. Annotation :—Refd. Robinson v. South 
, Australia State (No. 2), [1931] A. O. 704. 


6137a. —— §—_—_- —— ———.]. -Re Oxrorp & 
WORCESTER EXTENSION & CHESTER JUNCTION 
Ry. Co., Porrmr’s Case (1849), 1 De G. & 
Sm. 728; 5 Ry. & Can. Cas. 628; 18 L. J. Ch. 
247; 13 L. T. O. S. 320; 13 Jur. 681; 63 
KR. R. 1270. 

Annotations :-—-Consd. Re South Essex Estuary & Reclama- 
tion Co., Ex p. Pain & Layton Bile 17 W. R. 275. 
Retd. Re Shrewsbury & Leicester Ry, Re Vardy (1851), 

0 L. J. Oh. 325; Hope v. Liddell (1855), 20 Beav. 438. 

saeb: Add. Annotations :—Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853; Re Htic, 
{1928] Ch. 861. 


6150a. ——-.] Re Orry EqQurraBLe Fire In- 
SURANCE Oo., Lrp., No. 3059a, ante. 





6150b. ———.}—-(1) The liquidators of a co. issued a 
summons under 1908 Act, s. 215, against 
the secretary of the co., asking for a declara- 
tion that he was indebted to the co. for sums 
overdrawn with the consent of the managing 
director :—Held: the operation of sect. 215 
was pot applicable to all cases in which a co. 
had a right of action against an officer of the 
co., but was limited to cases where there had 
been something in the nature of a breach of 
duty by an officer of the co. as such, which 
had caused pecuniary loss to the co., & no 
order would be made on the summons under 
the summary jurisdiction under sect. 215. 

(2) No set-off is permissible as against a 
claim under sect. 215.—HRe Ettc, Ltp., [1928] 
Ch. 861; 97 L. J. Ch. 460; 140 L. T. 219; 
[1928] B. & CO. R. 81. 


6154. Add. Annotations :—Distd. Re Stanton, Hogg 
v. Maule (1927), 44 T. L. R. 118. Refd. Re 
Stanton, (1928] 1 K. B. 464. 


6154a. Discretion of court—As to sum payable by 
person liable.}—-Re Home & COLONIAL IN- 
SURANCE Co., Lrp., No. 6858b, post. 


6158. Add. Annotation :—Refd. Weld v. Petre, 
' {1929} 1 Ch. 33. 


6161. Add. Annotations :—As to (1) Consd. Re 
EBtic, [1928] Ch. 861. As to (2) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. L. R. 
853. Generally, Refd. Re Home & Colonial 
Insurance Co., [1930] 1 Ch. 102. 


6169. Add. A wnotation :—Consd. Re Etic, [1928] 
Ch. 861. 


6173. Add. Annotation :—Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 

6178a. —— Article relieving directors from loss— 
Unless arising from wilful neglect or default.) 
—Re Crry EQUITABLE Fire INSURANCE Co., 
Lirp., No. 3059a, ante. 


61738b. ——-.]—Re Etic, Lrp., No. 6150b, ante. 


6176a. Transactions in cotton futures.]—-Re Davip 
HEALEY & Son, Lrp., District BANE, Lrp. 
v. HEALEY (1929), 74 Sol. Jo. 41. 


6180a. Wrongful sor of proof— Failure to 


ee epeeneenemenemiee 
gy ES RN re ttn OE I Ae AE SEAL AE 2 NC ET CC 


PART III. ik hr cae 10.— 
e a e 


so, Use of information—In subsequent 
criminal proceedings. }—Information de- 
rived in the course of an examination 
under Indian Con pamee Act, s. 195, 
oan be used by a lic servant charged 
with the tnvestigation of a criminal 
offence such officer should be 
allowed to inform himself as to an 
thing which might have come to lig t 
on such examination.—Re REGENT 
PARK SYNpDIcaTR, LTD. (1929), I. L. R. 
57 Calc. 424.—IND, 


PART III. SECT. 36, SUB-SECT. 10.— 
B. (f) iii. 


6110 1. Whether juslified—-Eramina- 
tion of officer.J—An officer of a co. 
summon for examination must, on 
the examination, disclose the gon 
i 1S has conoerning the de, deal- 

te or effecta of the oo. in 
liquidation, aha Se of whether he 
acquired n his official capacity or 
otherwise, 0, subject to his right to object 
inori ng questions & those 
fovalvine professional privilege.—Re 
McMILLAN ears Co. & WINDING-vP 
AcT, er aa D. L. R. ak R822) 
1 W. R. 899; 86 Man. L 


PART III. ener i ‘aay 10.— 
61541. Faxtent of jurisdiction of court.) 


—The ct., during winding up proceed- 
ings, may examine into the conduct of 
any director or officer who a arpa to 
have figs & 0 Goin {i938) 2 

WaY MILLS & 5] 2 

459; O. R. 


sa. When leave refused—Failure of 
ormer action.j-—The ct. will not ve 
eave to a liquidator to proceed ag 
officers & shareholders to recover Saabta. 
when @ former 8 action has 
failed. Risa OWEN v. BULL, [1936] 

1D. L. 433; 50 moe R. 370; 
oe “1036) 3° WwW. W. 46; 4 
D. L. 273; 6F. LiL. * (ean. 83, 
P, C.—OAN. 


PART III. seal A acd SUB-SECT. 10.— 


sd. Something in nature of mte- 
conduct.|}—To make a person Mable 
under Oos. Act, igh 8. 254, he must 
be shown to have bee n guilty of some 
eooctee by which the co. 
suffored loss. There must be ape 


loss or dam measurable in terms o 
moneys — ce ads SALES, LTD., 1036] 


PART Ill, SECT. 36, SUB-SECT. 10.— 
GC. (d) iti. 


a Payments to Mig shpongs A 
ity .on Ae fiat arantese. ae 
Teanieeat ts directors’ Snowledge: = 
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the directors cease payment of all but 


small & pressing accounts & pay all 
the rest of the co.'s takings into the 
bank to wipe out the co.’s overdraft, not 
with intention to prefer the bank, but 
in order to wipe out the directors’ 
Habllity as sureties under their personal 
guarantoe of the overdraft, such pay- 
mene do not amount to a misfeasance 
r breach of trust within Cos. Act, 
1908, B. 254. Rie LINNEY (H.) & Co., 
LTp., [1925] N. Z. L. R. 907.—N.Z. 


sf. pian re : hav a oan sheet 

Abi ogh t guarantees——Im 
meal of dittoon ie le ibe wie 

UD. vet tt the F. co. under order of ct. rf 

disclosed, infer alia, that its 

liabilities included a large sum due on 


foot of tees in ect of the 
debts of the C. co., in which the F. co. 
owned all the shares, & that sub- 


stantial sums had been withdrawn 
from reserve & utilised in the 
of dividends on preference s 
Held: (1) the ure to have proper 
balance sheets prepared, & the gi 
of guarantees to the C. oo. & the pay- 
ment at of the preference dividends were 
acts or defaults on the part of 
all the directors, & they were accord- 
ingly liable to make od the amount 
payee on foot of the guaran & 
replace ave aemouats aid as 
pra ne Mole divide — Re TON 
won & Co., Lrp., wrtrey N. L. 35.— 


ayment 


6198a. Duty to give notice of intention to call 


PART III. Sevr.. ie? eee 10.— 
« (g). 


genera 
practice in the 
followed, & the summons must 
MACHINE Co. 
[1927] N. Z. L: R. 100.—N.Z 

sd. Refusal to eet aside summone— ! .paid shares 


investigate claim.}—Re Home & COLONIAL 
INSURANCE Co., Lrp., No. 6858b, post. 


6180b. Extent of liability—Discretion of court.]— 


Re Home & COLONIAL INSURANCE Oo., LTD., 
No. 6858, post. 


Htic, [1928] Ch. 861. As to (2) Apld. Re A 
Debtor, [1927] 1 Ch. 410. Refd. Re Home & 
Colonial Insurance Co., [1930] 1 Ch. 102. 


6183. Add. Annotation:—Apld. Re A Debtor’ 


[1927] 1 Ch. 410. 


6188a. ———_.}+—Re Eric, LTp., No. 6150b, ante. 
6189. Add. Annotation:—As to (1) Refd. Re 


Fenton (No. 2), Hx p. Fenton Textile Assocn., 
Ltd., [1982] 1 Ch. 178. 


6195a. Particulars—In respect of what matters 


ordered. |—-In a misfeasance summons by the 
liquidator of a co. against two directors it 
was alleged in the points of claim that certain 
dividends were paid wholly out of the capital 
of the co. & not out of profits, & that there 
were in fact no profits of the co. out of which 
the dividends could properly & lawfully 
have been paid. The directors asked for an 
order for further “ better particulars of the 
facts relied upon in support of these allega- 
tions, contending that under R.S. C., Ord. 19, 
r. 6, the fullest particulars are necessary 
where a breach of trust is alleged :—Held: 
the fact that. the dividends were paid wholly 
out of capital was a material fact within 
R.S. C., Ord. 19, r. 4, & the fact upon whicb 
the liquidator relied. The liquidator ought 
not to be ordered to give particulars of that 
fact, as to give any further particulars would 
be merely to disclose the evidence by waich 
it was intended to be proved.—Re DEPE™::- 
erie UPHOLSTERY, Lrp., [1936] 3 All K. kh. 
741. 


Qe ee 


witness.]—Two misfeasance summonses were 
called on for hearing together, appct. on 
each being the liquidator of the same co. 
It was stated that the liquidator desired to 
call a witness who had not made any affidavit 
in the proceedings, & that he had subpcenaed 
that witness, but had not given to resps. to 
either summons notice of his intention to 
call him. It was stated that resps. did not 
object to his being called. MavuGuHam, J., in 
allowing the witness to be called, said that 
misfeasance summonses were rather peculiar 
methods of procedure. They were summary 
proceedings, & brought out matters of great 
importance. An appct. on a misfeasance 
summons ought to give notice to resps. of 
intention to call a witness who had made no 
affidavit in the proceedings. Misfeasance 
summonses ought to be conducted with com- 


feasance summons 


Pi cid i Fite ri go lig hash oe assistant Master.—Re SOLLOWAY MILLS 


security for costa: — Held: 
ugh the ct., in the exercise of [ta 
jurisdiction, could ordersecurit 
ven, nevertheless the establish 
English cts. should be | General rule.J|—A 


6217a. 
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plete fairness to resps.—PRacTIcn NOTE, 
[1933] W. N. 284. 


6212. Add. Annotation :—Retd. Re City Equitable 


Fire Insce. (1924), 40 T. L. R. 853. 


6217. Add. Annotation :—Distd. Re Aidall, Ltd., 


[1933] Ch. 323. 





se 





o}+—In the winding-up of 
aco., A. was placed on the list of contribu- 
tories as the holder of 994 fully paid shares 
of £) each out of a total capital of 1,000 
shares. <A. was assessed by the Comrs. under 
the powers given to them under Finance 
Act, 1922 (c. 17), s. 21, to the amount of 


" $2,069 as his share of the profits of the co. 


during two assessing periods before the 
winding-up. On Oct. 18, 1929, a notice of 
assessment under the Income Tax Acts was 
io by the Special Comrs. of Income Tax. 
t was addressed to A. in the name of the 
co. (in liquidation). It was an assessment 
to super-tax of £568 19s. 6d. in respect of 
the £2,069. The notice contained the words : 
‘‘'You are requested to inform the Comrs. if 
you elect to pay this tax.’ On Oct. 19, A. 
returned the notice with a statement that 
he entirely repudiated it. On Nov. 30, the 
sum of £9,070 5s. was paid to A. in respect 
of his share of the surplus assets of the co. 
by the liquidator. The Comrs. made an 
application under Cos. Act, 1908 (c. 69), 
s. 165, asking for an order that A. might be 
ordered to refund to the co. or the liqui- 
dator the sum of £568 19s. 6d. out of the 
£9,070 5s., & that that sum, being the amount 
of super-tax which had been assessed upon 
the co. under Finance Act, 1922 (c. 17), s. 21, 
as amended by Finance Act, 1927 (c. 10), 
s. 31, might be paid out of the moneys so 
refunded. A. disputed both the jurisdiction 
of the ct. & the propriety, if there were a 
jurisdiction, of making the order, or any 
part of the order, asked for :—Held: A. had 
properly been put upon the list of contribu- 
tories, notwithstanding the definition of 
‘contributory ’’ in Cos. Act, 1908 (c. 69), 
8.124; (2) having received moneys from the 
liquidator upon a distribution of surplus 
assets of the co. in liquidation, with notice 
that the liquidator had not provided for 
payment of a debt due by the co., ought to 
be ordered to pay the amount of the debt 
to the credit of the liquidator’s account at 
the Bank of England.—Re AtpaLL, LTD., 
[1933] Ch. 323; 102 L. J. Ch. 150; 148 
L. T. 233; 18 Tax Cas. 617; [1933] B. & 
C. R. 56, 0. A. 


6222. Add. Annotation :—Refd. Re Darwen & 


Pearce, Assoviated Paper Mills v. Barnes 
(1926), 96 L. J. Ch. 487. 


6229. Add. Annotation :—Refd. Spencer v. Ash- 


worth Partington, [1925] 1 K. B. 689. 





Appeal.}—There is no appeal without ; Morok Furia, L1n., Ez p. KELLEWAY> 
leave from refusal to set aside a mis- | [1926] V. L. R. 627; 48 A. L. T. 100° 
issued by an | (1926) Argus L. R. 427.—AUS. 


Who are past members Deceased 


sg. 
& Co., (1935) 1 D. L. R. 340; O. R. 37. pr.] — 
CAN. foint shareho e| Pada the death 


of one of severa int holdera of a 
share in a limited co., deceased becomes 


PART III. sac tar lineal 10.— | a past member within Cos. Act, 1899, 
es a s 


33, &, in the event of the co. going 


a. 
6221 i. When liable as conirttn into liquidation prior to the expiration 
ast member of a | of a period of one year from his death, 
limited co. may be lfable to contribute 
dismissed.— Re NEw ZEALAND QuN | (0 ite assets In a winding up, notwith- | to be placed upon the B. list of con- 


personal representatives are Hable 


Lrp. (In Ligumpation), | standing the fact that the oxlsting | tributories of the 


co.—Re Woo. 
members at the date of the commence- | Trapina Co., LTp. (No. } (1920), Ae 


ment of the liquidation hold fully- | 8. R.N. fe 435; 45 N. 


only.—Re SOUTHERN Cross | 113.—AU 
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6288 1. Termination of liability— 478.—IND. 
hether 


amount not paid up on his shares, 


under which he 
therefore, the Statute of Limitations | An English co. in compulsory liqui : 
could not be relied on as @ defence.— | tion owned heritable estate in Scot- | to the credit of a directors’ remuncra- 
with hereditable {| tion account. This sum was subse- 


& MoKgaaur, (1929] 4 D. L. R. 381; | securities to an extent admitting of no | quently divided into five sums of 
Ww R, 428; Man. 


cedure, enabling a 


& the | 
proceed by way o 
1242: 2 W: Ww. R. §21.—CAN, 


PART III. SECT. 86, SUB-SECT. 10.— 
E. (e) fi. 


6206 ii. 
00. a liquidation is able in respect o 


tion. — Re DenRa Dun-Muss00Riz 


62938a. ——— Excess of liability of contributories— 


Right to refund.]—An insurance co., the bulk 
of the shares of which were only partly paid 
up, was ordered to be wound up by the ct. 
These shares being held at the date of winding- 
up by another co., also in liquidation & 
insolvent, the liquidator of the insurance co, 
made two calls, the first of 1s. a share in 1925. 
& the second, described as a ‘‘ final call,” of 
1s. 6d. a share in 1927, on the B. contributories 
who held the shares before they had been 
transferred to the insolvent co. The pro- 
ceeds of these calls, together with the other 
assets of the co., were insufficient to pay all 
its creditors in full, but, apart from the other 
assets, exceeded by some £10,000 the total 
amount of the debts & liabilities of the co. 
contracted at the date when the B. con- 
tributories ceased to be members of the co. :— 
Held: the surplus did not form part of the 
assets of the co., but must be refunded to the 
B. contributories. The call must first be 
enforced against all B. contributories who 
had not paid it, so as to produce equality 
of contribution & distribution.—Re Orry or 
LONDON INSURANCE Oo., Lrp., [1932] 1 Ch. 
226; 101 L. J. Ch. 124; 146 L. T. 206; 48 
T. L. R. 1689; 76 Sol. Jo. 29; [1981] B. & 
O. R. 129. 


6298b. Enforcement of call—Notwithstanding right 


PART III. wah 10.— | ELECTRIC TRAMWAY 





Cases 62938a—6852a. ENauisH anD Empire Dicest SuPPLEMENT. 


to refund—Necessity for equality of contribu- 
tion & distribution.}—Re OCrry or LONDON 
INSURANCE Co., Lrp., No. 6298a, ante. 


6315. After this case add :— 
iii, Other Cases. 


6815a. Order for repayment to Hiquidator—-Receipt 
of surplus assets with notice that debt unpaid.]) 
—Re AIDALL, Lrp., No. 6217a, ante. 


63846. Add. Annotation :—As to (1) Refd. Swift 
v. Board of Trade, [1925] A. C. 520. 


6352a. Breach of contract to carry safely.}—Applt., 
who was a paying passenger on a tramcar, 
suffered serious injuries owing to the tramcar 
getting out of control, &, the tramway co. 
having subsequently been ordered to be 
wound up, applt. lodged a proof, claiming 
damages for breach of contract to carry her 
safely on the journey as @ paying passenger. 
The liquidator rejected the proof on the 
ground that within Bkpcy. Act, 1914 (c. 59), 

s. 30, & Cos. Act, 1929 (c. 23), 8. 262, it was a 
claim for unliquidated, damages “ arising 
otherwise than by reason of a contract,’’ in 
other words, that it was a claim based on 

- tort :—Held: as the proof was based on con- 
* tract it must be allowed, & there must be an 


. inquiry as to the damages.—Re GREAT 


Orme TRAMWAYS Co. (1934), 50 T. L. R. 
450. 


ores 


Co., Lrp., Re | the share interest in the capital of the 





Panna LAL (1927), I. L. R. 50 All. | co., which he then held, ope un- 


Statute of [imitations applic- 6208 {. 








Fe IMPERIAL OANADIAN TRUST Co. | Jand _ burdened 


divided holding. The agreements with 


Power of Ugquidator to | the other directors were not cancelled, 
able.}—A oo.’s Act of incorpn. provided | make immediate call—For whole of | but, by supplemental Bremen it 
that every shareholder should be liable | unpaid balance on shares.}—Re Irma | Ws provided that if they gave up their 
to the oreditors of the oo. for the | Co-operative Co., LiTp., Re Love | Smpio 

& KNUDSON, [1925] 1 D. L. R. 27; | would continue to receive their 
The vo. was ordered to be wound up | [1924] 8 W. W. R. 850.—OAN. respective one-fifth shares of the net 
undér the Winding-up Act (Dom.) :— 
Held; the lability of a shareholder | 
with respect to the amount unpaid on 
his shares waa a statutory one & not 
dependent on the terms of the contract p i 


yment with the co. they also 


profita, so long as their respective 
shares in the co. were retained in one 


PART III. SECT. ae SUB-SECT. 10.— | holding. H. died in 1913; G.in 1914; 


R. in 1919. In 1920 £3,000 was 


‘ Without ‘consent of general | appropriated in respect of directors’ 
took the shares, &, | creditors—Or of Accountant of eee shares of the net profits, payable 
B- 


under their agreements, & was placed 


L. R. 249; | reversion for its general creditors. | £600 & placed to the credit of their 


2 ° ® , 8 
affy., 11929] 1 W. W. R. 588.——CAN. The liquidator having sold the 


respective deposit accounts with the 


ey ae 
rivately with the consent of the | co. The co. had power under its arts. 


sj. How enforced—Right of laqui- 
dato bs heritable creditors, 


the purchasers | of assocn. to fix the remuneration of 


r ta bring action.}—Oos. Winding- | maintained that the sale waa invalid | directors, & in pursuance of a resolu- 


uidator to get 


action.—MASEOAR | gect. 191 (2) 


up Act (Sask.), a8, 15 & 22, which | without the concurrence also of the | tion passed at the annual meeting of 
establish a ee en ligaidaton pro | general creditors & of the Accountant ng co. on pea aioe ae a heres 
payment from a contributory under the Oia ie ioe. ke 7 ace Hietegine wines te then oS : 
Act instead of procee by action, 1913, 8. 111, as incorpo : 
are van permissive & not obligatory, | Act, 1929, by sect. 270 (1) (c) thereof, | 1919-20. Of this sum £1,300 ‘was 


uldator is not bound to have \ 
fecoursa’ to that proc edure but may Seen elg whe. eticet of derogating | allotted to J. & I. respectively. These 
a) of 1 


ors, then . “ 
ra into Cos & two others, as a bonus for the year 


829 Ret, by which | retained by the co. & placed to ‘the 
ct, DY Waic retain y the co. p e 
v. MCKENZIE & Son, [1924] 2D. L. R. | gub-sect. he was entitled to carry | credit of their deposit accounts in 
through the sale without the con- | 1925. The co. having become in- 


currenoe either of the general creditors {| solvent, went into volun liquidation, 








ding-up Act to iat thesu tion | SCOT. 








PART IIL. SECT. 36, SUB-SEOCT. 10.— | or of the Accountant of Ct.—STyLk & | & up to that time the five sums of 
E. (0), MANTLE, LTp.’s LIgumpaTOR v. PRICES | £600 & the two sums of £1,300 bad not 
.}~-There 1s nothing In | TarLors, LTp., [1984] 8. ©. 548.— | been paid to the persons who claimed 


them :—Held: (1) the sums of £600 


that in settling the list of contributories _.. | claimed by the personal representatives 

rd is to be had only to those share- PART IIL mani er eee 11. of H., G., & R. were sums due to 

ders whose liability is subject to aoe, members of the co. in their character 

call—Re NaTIONAL STapium, LTp., 6357 Ii. -}—In Oct. 1907, | of members by way of dividends, 

(1924), 55 O. L. R. 199.—CAN. rad Oe & H., yt directors . routs, a ony ci aaeee honiy te 
; - ., entered into agreemen’ » 6. , & acoording 

sk. ——— Deceased sharcholder.}— | under which they became employees of gums were 


Re OaNaDIAN' ConDAGeE & Mano- each 
FACTURING Co. (1923), 54 O. L. R. eae 


porsons 88 
receiving a salary & one- | nat entitled to compete with the 
fifth of the net profits. The agree- | ordinary creditors of the co. in respect 


* ments were to remain in force for ten {| thereof; (2) J. & I., having continued 








f 
d calls, even though, es against {| annulled, & it was 


ted as therein | their employment with th 


years, unless termina e co. until 
provided. R., being unable to attend | after June 11, 1920, the sums of £600 
to the business of the co., entered into | claimed on their behalf were payable 
---A member of a | a new agreement dated June 14, 1911, | to them under thelr contracts of 
whereby his prior 


ent was | employment, & not in their character 
that he & hie | of members of the oo., & so did not come 


the oo., the realisation of such calls versonal representatives should ocon- | within Cos. Act, 1908, a. 123 (1) (vif); 
may bave become barred by limita- nue to be paid one-fifth of the net | (3) the sums of £1,300 due to L, & 
profits, se long as he or they retained | the personal representatives of J., 
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6859. Add. Annotation :—Refd. Henry v. Foster 
(Arthur), Henry v. Foster (J on: Hunter 
v. Dewhurst (1931), 145 L. T. 225. 


6361. After this case add :— 


——.}+—-Compare FOWLER v. COMMERCIAL 
TrmBer Co., Lrp., No. 3491a, ante. 


6362. Add. Annotation :—Apld. Re Snow (W. BR.) 
& Oo. (1930), 74 Sol. Jo. 201. 


6368a. ——- For salary for dismissal without 
notice.}—-Where a clerk claimed to be paid 
out of the assets for services naudered: & 
@ year’s salary for dismissal without notice, 
contrary to agreement:—Held: he was 
entitled to the salary as claimed.—Re 
MADRID BANK, #2 p. WILLIAMS (1866), L. RB. 
2 Kq. 216; 385 L. J. Ch. 474; 14 W. R. 706; 
sub nom. Re Maprip BANK, Lrp., Ex p. 
Houper, He p. WILLIAMS, 14 L. T. 456. 
Annotations :—Refd. Re Madrid Bank, Wilkinson’s Case 
(1867), 15 W. R. 331; Re General Exchange Bank, 
Preston’s Claim (1868), 19 L. T. 138. 
6384a. Proof by holder against drawer—Dissolution 
of drawer before maturity—Limitation of 
action. |—In Oct. 1915, in order to rehabili- 
tate Russian credit in London, an arrange- 
ment was made wy the Bank of England, 
with the authorit’ of the Treasury, under 
which approved Russian banks were to draw 
three months’ sterling bills & remit them 
through the Banque de 1’Etat, Petrograd, to 
London for acceptance by certain banks & 
accepting houses, who agreed to renew the bills 
until one year after the termination of the 
War, the Banque de l’Etat undertaking to 
Pare to meet the acceptances on maturity. 
mperial Russian Treasury Bills to the 
amount of the acceptances were to be inaged 
with the Bank of England as collatera! 
security. No accepting house was tc ba 
liable for more than £100,000, unless other- 
wise agreed. In pursuance of this arrange- 
ment the Russio-Asiatic Bank in 1916 drew 
151 bills of exchange on twenty-one accept- 
ing houses maturing in Feb. & Mar. 1918, 
which were presented through Baring Bros. 
& Co. as agents for the Banque de !’Etat & 
accepted by the banks & fnanélal houses 
under a form of agreement with the Banque 
de l’Etat which carried out the above 
arrangement more completely ; & authorised 
the issue by the Treasury of sterling Treasury 
Bills of the Imperial Russian Govt. to the 
amount of the acceptances to cover any 
default in payment on maturity. In Jan. 
1918, shortly before maturity, all the accept- 
ances were assigned to the Bank of England 
in consideration of the issue of Exchequer 
bonds to the accepting houses to the amount 
thereof. Notice of the assignment was 
despatched by the Bank of England to the 
Russo-Asiatic Bank in Petrograd, but accord- 
ing to the evidence never reached its destina- 
tion in consequence of the Bolshevist revolu- 
tion in Russia. By a decree issued by the 
Soviet Govt. in Dec. 1917, all private banks 
in Russia were abolished & the whole of their 


- 


6394a. 
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assets transferred to a State bank. The 
Russo-Asiatic Bank, whose head office was in 
Petrograd, was one of the banks so abolished. 
Its London branch was opened in 1908 & 
was ordered to be wound up by the ct. in 
1926, under 1929 Act, s. 888. The Bank of 
England, on behalf of the Crown, lodged a 
proof of debt in the liquidation for £752,500, 

roceeds of the above named bills. The 
liquidator rejected the proof of the Bank of 
England on several grounds, the most im- 
portant being that the claim was barred by 
the Statutes of Limitation :—Held: (1) the 
bills had been assigned to the Bank of Eng- 
land with the authority & on behalf of the 
Crown, & had passed to the bank an equitable 
title to all the rights under the agreements 
made with the acceptors, including the right 
of action for breach of contract, if the bills 
were not paid at maturity; (2) the obliga- 
tion being to pay in sterling in London at 
maturity the debt was located in England & 
not: in Russia, & therefore English law must 
be applied; (8) the Russian Imperial 
Treasury bills were only a collateral security & 
being of no value at any material time were 
not a discharge of the debt; (4) on the evi- 
dence of experts & documents, the Russo- 
Asiatic Bank ceased to have any corporate 
existence in Russia as the result of decrees of 
the Soviet Govt. made on or before Jan. 26, 
1918, a date before the bills matured, & as 
from that date there was no debtor who 
could be sued. The Statute of Limitations 
therefore was no defence to the application, 
& the Bank of England was entitled to bo 
admitted to prove for the debt in the winding 
up of the London branch of resp. bank. 
There being no evidence, however, that 
notice of the assignment had reached the 
drawers, the assignors must be joined in the 
application.— Re Russo-AstaTic BANK, Re 
RussiAN BANK FOR Fornian TRADR, [1934] 
Ch. 720; 103 L. J. Ch. 336; 152 L. T. 142 $ 
78 Sol. Jo. 647; [1934] B. & C. KR. 71. 


6392. Add. Annotation :—Consd. He Agricultural 


Wholesale Soc., [1920] 2 Ch. 261. 


—-—~.}—The seciety, under a. loan 
stock trust deed, issued loan stock bearing 
interest at 7 per cent. with a quinquennial 
bonus of 24 per cent. Under the trust deed, 
entered into by the society with trustees for 
the stockholders, an amount equal to 74 per 
cent. on the par value of the stock was to be 
paid to the trustees, for apportionment to 
the interest & to a fund for the bonus. At 
the date of an order for the winding up of the 
society, most of the stockholders had received 
payment in full of interest at 7 per cent. on 
the amount of loan stock issued, up to & 
including a date seven months before the 
order. The trustees lodged with the 
liquidator a proof stated to be for cash 
advanced on loan; & this summons asked 
(i) whether the proof should be rejected to 
the extent of interest proved for above 74 per 








were sums given to them, not by | oo. in voluntary liquidation carried on | of the co.’s assets is not dependent on 


agreement, but under the arts. of | the business on: 


demised premises, | or to be measured by the degree to 


aasocn., & 80 were not payable to them {| paying rent. In Nov. he ceased to | which the use of the demised premises 
in their character of members within olf on business & removed the co.’a | has been profitable to him or the co. 
8. goods, 


Cos. Act, 1908, 123 i a Oe 
abate ake Park & Go., -» {19304 | of the liquidator 


from the premises, 


but retained the keys until the follow- | the liquidator nna evienouey deter- 


except fixtures, the property {| Liability for rent. of premises taken 


into use by a liquidator continues until 


t:—Held: | mines the case.—Re FLOUR GRAIN 


May, 
PART III, SECT. 36, SUB-SECT. 11. | during the pened the teenitor wha | ExGuaNGn, Lrb., Ez p. Bix, (1994) 
—A. (f). liable out of the co.’a assets for rent. | 8, A. 8. R. 386.—AUS. 
al. —— ——.]—The liquidator of a | A Uquidator’s HNability for rent out 
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cent. up to the date of the commencement 
of the winding up; (ii) whether interest 
should be calculated, at 5 per cent., to the 
date of the order or to the commencement 
of the winding up; & (iii) whether Bkpcy. 
Act, 1914 (c. 659), s. 66 (2) (6), had any 
application to proof or dividend in respect 
of the loan stock :—Held: (1) the amounts 
proved for by the trustees were to be com- 
puted only to the date of the commencement 
of the winding up; (2) Bkpcy. Act, 1914 
(c. 59), s. 66, was not incorporated by 1908 
Act, 8. 207, so as to apply in the winding 
up of an insolvent co., & that the trustees’ 
proof was therefore calculable at the rate of 
7% per cent.—Re AGRICULTURAL WHOLESALE 
Soo1pty, [1929] 2 Ch. 261; 98 L. J. Oh. 396; 

141 L. T. 551; 45 T. L. R.. 467; [1929] 
B. & OC. R. 64. 


Annotations :—As to (2) Avid. i Wels, eee - Ch. 269. 
N.F. Re Bush, Lipton (B.), Ltd. Mack kintosh, [1930] 2 
es Fe "Parent Trust ne Finance Co., SET 1 All 


6896a. —-— Whether bankruptcy rules applicable.| 
—Re AGRICULTURAL WHOLESALE SOCIETY, 
No. 6394a, ante. 


6899a. Adoption of balance sheet including 
directors’ fees—-Whether acknowledgment 
within Statute of Limitations. ]|—Re CoLISEUM 
(Barrow), Lrp., No. 3126a, ante. 


6400. Add. Annotation :—Consd. Re Nautilus Steam 
Shipping Co., Ez p. Gibbs & Co., Ltd., [1936] 
As 


6403. Add. Annotation :—Consd. Re Fenton, Ez p. 
coe Textile Assocn. (1930), 99 L. J. Ch. 
8 


6407. Add. Annotation :—Generally, Refd. Re 
Mae (Foreign), Ltd. (1932), 48 T. L. R. 

6408. Add. Annotation :-—Refd. Ie White Star 
Line, Ltd., [1938] Ch. 458. 


6409. Add. Annotation :—Consd. 
[1924] 2 Ch. 260. 


Re Pitchford, 


6409a. Rule Hmiting rate of interest.)—Re 
AGRICULTURAL WHOLESALE eos No. 
6394a, ante. 


sei Rule relating to copyright or interest in 
sacked vested in bankrupt.]—A book was 

lished by Co. No. 1 under an ordinary 

royalty agreement. Thereafter Oo. No. 1, 
with the consent of the author, granted to 

Co. No. 2 the exclusive right of publishing 

a cheap edition subject to the payment of a 


PART III. eo ae darth 11.— | TIvE Co., Ltp 
e a . 
ad. Right of creditor under Bank 





ruptcy Act, 1927, s. 69.}—A shareholder a 

ina bkpt. co. has bid the right given o. Add ‘‘ reved. 16 3, O. R. 
by sect. 69 of Bkpoy. Act, R.8.C., 1927, oi. 

to a creditor.—RiokERD & POWELL v. 


WEBER & WEBER. [1934] 1 W. W. BR. 


(192511 DL. oe a7 ; (1924]3 W. W. R. 


Claim to indemnity in spac 
of shares held as trustee.J—D. & 
were joint managers of the M. Bank, 


royalty to Oo. No. 1, & Co. No. 1 agreed with 
the author to pay to him a half share of such 
royalty. Co. No. 1 went into voluntary 
liquidation, & the liquidator contended that 
the author was not entitled to payment in 
full of a half share of the royalty received 
or to be received from Co. No. 2, but must 
prove in the liquidation for the value of his 
contract :-—Held: the author was entitled 
to payment in full of the half share of royalty 
received or to be received by the liquidator 
from Oo. No. 2.—HENHAM v. ALSTON 
Rivers, Lrp. (1916), Macgillivray, Copyright 
Cases (1911-16) 330. 

Ancien :—Distd. Re Health Promotion, Ltd., [1932] 1 


6409c. }—Bkpcy. Act, 1914 (c. 59), s. 60, 
does not apply in the winding up of an 
insolvent co. 

Two authors entered into eements with 
a publishing co. for the exclusive right to 
print & gage certain books written by 
them. The copyright in some of the books 
was to go to the co., in others, to remain to 
the authors: & royalties were payable to 

.. the authors as in the agreements provided. 
The co. went into voluntary liquidation, & 
the liquidator sold its assets, including copies 
of the books: & it was agreed by a later 
agreement between him & the purchaser that 
nothing in the agreement should prejudice 
the purchaser’s right to sell them. The co. 
became insolvent. On a summons to deter- 
mine whether, where the copyright or some 
interest in it was vested in the co. at the date 
of the resolution to wind up, the sale was 
subject to Bkpcy. Act, 1914 (c. 59), s. 60, 
& whether, where the copyright was not then 
vested in the co., the consent of the authors 
was necessary to the sale:—Held: Bkpcy. 
Act, 1914 (c. 59), s. 60, is not incorporated in 
Cos. Act, 1929 (c. 23), s. 262, & therefore 
did not apply to the rights of the authors.— 
Re HEALTH PROMOTION, Lrp., [1932] 1 Ch. 
65; 101 L. J. Oh. 58; 146 L. T. 211; [1931] 
B. & O. R. 97. 


6414. Add. Annotations :—Refd. Re Katherine et 
cie, Ltd., [1932] 1 Ch. 70; James Smith & 
Sons (Norwood), Ltd. v. Goodman, [1936] 
Ch. 216. 

6421. Add. Annotation :—Consd. Re Fenton, Ex 
Aaa Textile Assocn. (1930), 99 L. J. Ch. 

8 

6428. Add. Annotation :—As to (2) Refd. Re White 

Star Line, Ltd., [1938] Ch. 458. 


of the Governor & Co. of the Bank of 
Ireland, 
Bank.”’ 


M. Bank ag dhe payment, ae Jul 
1885, & being wound 

absconded, Oe on Oct. 1, 1835, an ere 
was made that the estate & interest of 
D. & F. in the £40,000 Consols & 
£60,000 New Three Per Cent. Stock 





LovE & Kwnupson, 


456. 


ae Enea &, while so acting, a number of stocks, 

ao Supreme Court Act, | shares, & other securities, & amongs should, v ort ae es eee estore 
1878, “et 1).}—The provisions of others, £40,000 Consols, & £60, "O00 Rav hans aid Oh the £40,000 
Becta. 53 of Srederal ral Bkpcy. Act, | New Three. Per Cent. Stock. were Consols & £60,000 New Three Per 


1924, Ree ‘not imported into the winding 
up of a oo. under 


the provisions of 
Cos. Act, 189%, by 


the language of 
sect. 6 (1) of Su treme Ch. Act, 1 1878. St 


transferred into their names. as trustees 
for the bank. There was also assigned 
to them by certain customers of the 
bank 801 shares in the bank itself, 


Cents. were. on Oct. 5, 1885, transferred 
into the names of D. & the liquidators. 
The Hquidators placed D 


‘ t 

MILLINGEN’s, Ltp., (1934) S. A as security for moneys due, or to Se cone ueores igs pene agp 
72.—AUS. become due, from them to the bank; | Sico required D..to join with them 
PART III, SECT. 86, SUB-SECT f theese aberes were, ee ene date pe the fn the stock. D. claimed to 
ee a (ee | Bauidation, standing in the names of be indemnified against the calls out of 

6423 1. ——.}—Shareholders are not | 1884 the £40, 000 Console, & £60,000 Oey eUOC Ne a pty 
entitled to set off against their liability | New Three Per were trans- | Creditors, D. bad no such Seg es 


or immediate payment of the amounts 
aid on th aharer any dividends 
to them.—He InMa CO-OPERa«- 


ferred to 
on 


the Bank ae ‘Teclan a8 
security for advances to the M. 
on an account entitled in the name 


76 


indemnity.— Re MUNSTER Bank, LTp. 
ee CLAIM) (1886), 17 L *R. Lr. 


6427. Add. Annotation :—Refd. Re City Life 
Assce. (1925), 42 T. L. R. 465. 


6428. Add. Annotation :—Refd. Re Bailey, Duchess 
Mill, Ltd. v. Bailey (1932), 76 Sol. Jo. 560. 


6481. Add. Annotation :—Refd. Re Bailey, Duchess 
Mill, Ltd. v. Bailey (1932), 76 Sol. Jo. 560. 


6435. Add. Annotation :—Refd. Re White Star 
Line, Ltd., [1938] Ch. 458. 


6436a. —-—.]—-In a common law action by a co. 
in liquidation against a shareholder for a 
call made before the liquidation, deft. has 
no right of set-off in respect of sums alleged 
to be due to him from the co.—ALLIANCE 
Firm Coren., Lrp. v. Knots (1927), 43 
T. L. R. 678. 

6442. Add. Annotutibn :—As to (1) Refd. Telsen 
Blectric Co. v. EHastick & Sons, [1936] 3 
All EB. R. 266. 

6442a. ———.]—Applt., the managing director of 
a co. which was insolvent, recovered judgment 
against the co. for repayment of money lent 


by him to the co. Shortly afterwards, the’ 


provisional liquidator of the co., which was 
subsequently, in Apr. 1925, ordered to be 
wound up, paid to applt. the amount for 
which he had recovered judgment, & in Apr. 
1926, an order was made in the winding up 
upon applt. to repay to the liquidator that 
amount, on the ground that the payment to 
him by the liquidator was void as a fraudu- 
lent preference. In consequence of applt.’s 
non-compliance with that order, a bkpcy. 
notice was served upon him, & a receiving 
order made against him, the registrar 
refusing to allow applt. to set off against the 
amount he had been so ordered to repay 
to the liquidator the sum for which te had 
recovered judgment against the co. :—He'd : 
the indebtedness of applt. having been 
incurred under an order made after the date 
of the winding up, there were at that date 
no mutual debits capable of set-off; the 
payment by the liquidator being void as 
w fraudulent preference, applt. had not 
any valid or effectual right of set-off in respect 
of the sum he had been ordered to repay 
to the liquidator, & his only right was to 
prove in the winding up with the other 
creditors.—Re A DesBTor (82 of 1926), [1927] 
1 Ch. 410; 186 L. T. 349; sub nom. Re 
MUMBORD. DEBTOR v. PETITIONING CREDITOR, 
Ex p. OFFICIAL RECBIVER, 96 L. J. Ch. 75; 
[1926] B. & C. R. 165, D. ©. 

6442b. No set-off against sums paid in fraudulent 
preference. |—A_ co. carrying on the business 
of road contractors purchased its materials 
from two supply cos. By the custom of the 
trade the supply cos. made advances from 
time to time to the co. One of the supply 


ee 


PART III. SECT. 36 SUB-SECT. 11.— Public Utilities Act, R. S. O., 1927); p 
D. (a). ees (4) the Pillai ie iquidation.—He Surives & MCKENZIE 
pee, eile ‘ e trustee (for costs, fees & expenses) ; 
DR ee ater ihre as eT W Compensation | A. L. T. 993 (1926) Argus l.. RB. 442.— 
oard (for indebtedness under the | AUS. 


(3) the landlord ; 


f i. ae ee 
of the assets of a bkpt. co. (consisting 5) the 
of personal property, insufficient to 


6455a. 


orkmen'‘s 


Vol. X.—Companies. Cases 6427—6456, | 


cos. was indebted to the co. on tar-paving 
contracts. Within three months of the 
winding-up of the co. the co. paid to the 
supply cos. sums for goods supplied by them 
in circumstances which made any payment 
by the co. to the supply cos. a fraudulent 
peers & during the same period one of 
he supply cos. made advances from time 
to time te the co. & the other supply co. paid 
to the co. sums due on account of the tar- 
paving contracts. There was no identity of 
dates or amounts between the payments & 
the advances & all the transactions were 
entered in separate accounts:—Held: as 
there had been no attempt to set-off the 
advances & payments to the co. against the 
payee made by the co., all the payments 
y the co. were a fraudulent preference.—Re 
Fow.Ler (B. P.), Lrp., [1938] Ch. 113; 
[1937] 3 ANE. R. 781; 107 L. J. Ch. 97; 158 
L. T. 369; [1936-7] B. & C. R. 246. 


6444, Add. Annotations :—Folld. Re City Equitable 


Fire Insurance Co. (2), [1930] 2 Ch. 293. Refd. 
Re City Life Assce. (1925), 42 T. L. R. 45. 


6445. Add. Annotations :—-Apld. Re A Debtor, 


[1927] 1 Ch. 410. Refd. Re Fenton (No. 2), 
io p. Pontes Textile Assocn., Ltd., [1932] 
1 Ch. 178. 


6446. Add. Annotations :—.A# to (1) Refd. Re Fenton, 


Ex p. Fenton Textile Assocn. (1930), 99 L. J. 
Ch. 358. As to (2) Retd. Re Oity Life Assce., 
[1926] Ch. 191; Telsen Electric Co. v. 
Eastick & Sons, [1936] 3 All E. R. 266. 


6447. Add. Annotations:-— As to (2) Apld. Re 


City Life Assce., [1926] Ch. 191. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339. 
Generally, Refd. Re Fenton, Haz p. Fenton 
Textile Assocn. (1930), 99 L. J. Ch. 358. 


| 6448. Add. Annotations :—Consd. Re City Equit: 


able Fire Insurance Co. (2), [1980] 2 Ch. 
293. Refd. fe Fenton, Lx p. Fenton Textile 
Assocn. (1930), 99 L. J. Ch. 358. 


Joint partnership debt — Creditor 
member of firm.|—In the winding up of a co. 
the liquidator sought to set off against a debt 
due by the co. to a creditor a debt alleged 
to be due to the co. by a partnership firm 
of which the creditor was a member :— 
Held: the alleged debt of the partnership 
firm being a joint & not a joint & several 
debt, it could not be set off against the sepa- 
rate debt due by the co. to the partner.— 
Re PENNINGTON & OWEN, LTD., [1925] Ch. 
825; 95 L. J. Oh. 03; 134 L. T. 66; 41 
T. L. R. 657; 69 Sol. Jo. 7593 (1926) B. & 
O. R. 39, C. A. 





6456. Add. Annotation :—Refd. Ite Clemmons 


Aluminium (1924), 04 L. J. K. B. 487. 


remises to that value at the date of 
PTY., LTp., (1926) V. L. R. 563; 48 


pay in full all claims now in question), 
which co. had carried on business in 
Toronto, Ontario, the followin 
claimants were, for reasons state 
below, held entitled to payment accord- 
ay to the following order of priority : 
1) the Treasurer of the Province of 
ntario (for tax under Corpns. Tax 
Act, R. S. O., 1927); (2) the City of 
Toronto (for business f{mposed 
under Assessment Act, R. 8. O., 1927), 
& the Toronto Electric Comrs. (for 
supply of electrical energy under 


Workmen’s Compensation Act, R.8.0., 
1927, c. 179); (6) the Minister of 
National Revenue (for salea tax im- 
posed under the Special War Revenue 
Act, R. S. ©O., 1927, c. 179).—RHe 
GENERAL FIREPROOFING CO. OF CAN- 
ADA, UTpD., {1937} S. C. R. 150; 2 
D.L. R. 30.—OAN, 


h £ —— Rent.}—A landlord of a 
eco. in liquidation bas a preferential 
claim to payment up to threo months’ 
rent, where there are goods on the 
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hil. S. P. Re CARPENTER HALES & 
Co., LID. ey 36 8. R. N.S. W. 
420; 43 N. 8. e W. N. 118.—AUS., 

sk. Insolvency Act, 1928—Whether 
applicable.|—In the winding up of an 
insolvent co., sect. 207 of Cos. Act, 
1928, does not apply the rules as to 


. 0] PTY. . 
re t. 124; Argus L. R. 151.— 


Cases 6457a—6467. 


6457a. Lump sum compensation payable to work- 


man—* Rights capable of being transferred.’’] 
—An injured workman received weekly pay- 
ments of compensation from his employer, 
who was a limited co. insured with a mutual 
indemnity co., until the date of commence- 
ment of winding it up. The indemnity co. 
was only liable under its contract of insurance 
to indemnify the employer for six weeks after 
it commenced to be wound up, & accordingly 
only paid compensation to the workman for 
a further six weeks, when its liability to the 
employer under the contract ceased. The 
workman took out a summons in the winding- 
up of the employing co. claiming priority 
to all other debts for the lump sum for 
which, at the commencement of the winding- 
up his weekly payments could have been 
redeemed to the extent to which the lia- 
bility of the insurers to the workman was less 
than the liability of the co. to the workman. 
He claimed that that was the combined effect 
of sect. 264 of Cos. Act, 1929 (c. 23), & sect. 7 
of Workmen’s Compensation Act, 1925 (c. 84). 
The contract between the indemnity co. & 
the employer was such as was mentioned in 
sect. 7 of 1925 Act, though the rights of the 
employers capable of being transferred to & 
vested in the appct. were in fact less than his 
rights against his employers, in other words, 
his employer was not fully insured. Sect. 264 


ENGLISH AND Empree Digest Supplement. 


of Cos. Act, 1929 (c. 23), provides for com- 
pensation to be paid in priority, unless there 
is a contract with insurers under which by 
virtue of sect. 7 of 1925 Act there are rights 
capable of being transferred to the work- 
man :—Held: in view of the fact that there 
were ‘‘ rights capable of being transferred ”’ 
within sect. 264 (1) (d) of Cos. Act, 1929 
(c. 23), such sect. gave no priority right in 
the winding-up. 

Summons dismissed.—Re WHITEHAVEN 
CoLLIERY Co., LTp. (1935), 28 B. W. C. C. 1. 


6460. Add. Citations :—1380 L.' T. 1; [1923] 
B. & O. R. 114 ; affg. S. O. sub nom. 
Re Wass (H. J.) & Oo. (SMITHFIELD, 
LONDON), Lrp., [1922] 2 Oh. 869. 
Add. Annotations :—Refd. Re Winget, Burn 
v. Winget, [1924] 1 Ch. 550; Re Cockell, 
Jackson v. A.-G., [1931] 1 Oh. 389. 


6462. Add. Annotations :—Refd. Re Winget, Burn 
v. Winget, [1924] 1 Ch. 550; A.-G. v. Jackson 
(1932), 48 T. L. R. 261. 


6465a. Rates paid by director—Preferential 
‘mghts of director.|—-Re LampLucH IRON ORE 
Co., No. 3105a, ante. 


6466. Add. Annotation :—Refd. A.-G. v. Jackson 
(1932), 48 T. L. R. 261. 


6467. Add. Annotation :—Refd. Re Clemmons 
Aluminium (1924), 94 L. J. K. B. 487. 
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PART III. aaah sy data 11.— 


sm. Price of wheat supplied under 
State wheat scheme.}—The Minister 
charged with the administration of 
Wheat: Marketing Acts sold a quantity 
of wheat to aco. which before payment 
went into Haquidation :—Held: the 
debt being a Crown debt, the Minister 
was entitled to priority of payment in 
the administration of the assets of the 
co. In the winding up of a co. the 
Crown is not bound by the provisions 
of: Cos. Act, 1898, & ita amend- 
mentse.—Re OoKERBY & OCo., LTb. 
(1922), 25 W. A. L. R. 25.—AUS. 

sn. Price of coal from State coal mine.) 
—The Victorian Railways Comrs. 
supplied coal from the Victorian State 
Coal Mine to a co. which subsequently 
went into voluntary liquidation. The 
Comrs. | da proof of debt with the 
liquidator in respect of the price of the 
coal, but, after having received two 
dividends, they claimed priority over 
the other creditors on the ound 
that the amount due was a debt due 
to the Crown :—Held: tbe debt was 
one due to the Crown, & was entitled 
to priority over the other debts of the 
co., Cos. Act, 1928, ss. 186, 208, not 
affecting Crown debts.—Re ORIENTAL 
HOLDINGS Pry., (1981) V. L, R. 279; 
Argus L. R. 266.—AUS. 


so. Debt due to lic Board. }—Meat 
Industry Act, 1915, No. 69 (N. 8. W.), 
established a Board to administer the 
Act. The Governor had power to 
veto oertain of its actions. he Board 
had wide powers, which it exercised 
at ite discretion; any power of inter- 
ference which a Minister of the Crown 
possessed was not such as to make the 
acta of administration his acta. Money 
received by the Board was not paid 
into the general funds of the State 
but to its own fund :—Held: a debt 
due to the Board was not a debt due 
to the Crown.—METROPOLITAN MkaT 
INDUSTRY BoOarRpD v. SHEEDY 937) 
A. C. 899; 187 L. T. 782; 43 T. L. R. 
701, P. O.—AUS. 


sp. Contributions under Unemploy- 
ment Insurance Acts.}--A oo. was being 
wound up by the ct. under the pro- 


visions of the Companies (Consolida- 
tion) Act, 1908, &, in answer to the 
advertisement for claims against the 
co., the liquidator received from the 
Departmen of Industry & Commerce 
a claim in respect of unpaid contribu- 
tions under the Unemployment In- 
surance Acts in respect of workmen 
employed by the co. Portion of the 
amount was claimed as a preferential 
payment under Unemployment In- 
surance Act, 1920, 8. 26 (1), in respect 
of contributions payable by the co. 
during the four months before the 
commencement of the winding up as 
specified in that sect., & the balance 
was claimed as & State debt to rank 
next after the preferential debts & in 
riority to the ordinary creditors :— 
Held: the claim of the Department 
other than such portion as was payable 
under sect. 26 (1), was not payable in 
priority to the claims of the general 
creditors of the co.— Re A. & B. Taxis, 
LID., {1931} Te R. 87.—IR. 


sq. Damages for breach of contract. }— 
Held: the Crown, in the ht of the 
Dominion Govt., had priority, in 
respect of its claim for unliquidated 
damages for breach by the _ aship- 
building co. of a contract for the build- 
ing of ships, over tho claims of a cit 
corpn. & electric comrs. for taxes 
the price of power supplied.—ToRontTo 
(Crry) & TORONTO ELECTRIC COMRS. 
v, WADE, 1981) 4D. L. R.928; O. R. 
470 ; -- (1982) 3 D. L. R. 509; 
Qa. Rr. § 0.—CAN. “ 


st. Extent of oprtority.}—Creditors 
whose claims have arisen subsequently 
to the liquidation & have been properly 
incurred by the liquidator in the course 
of the d up have priority over 
the claims of the creditors which arose 
before the liquidation, except claims 
by the Crown of equal or higher degree, 
& except the olaims of the execution 
oreditor to the amount of the value 
of his security. Debts due to 
Postmaster-General, the Deputy 
Federal Comr. of Taxation, & the 
State Comr. of Taxation are entitled 


to priority over the claims of unsec 


creditors of equal d but are 
postponed to the debts of secured 
718 


creditors, & to the extent of their 
etre ae or MILLINGEN’S, LTp., 
[1934] 5. A. 8. R. 72,—AUS. 


PART III. aged er ‘ies atc 11.— 
. (6). 

st. Municipal taxes & taxes due to 
Public Utilities Commission—Payable 
before Crown  claims.}—-Re INTER- 
NATIONAL METAL WorkKs, LTD., Hz RB 
R., [1925] 1 D. L. R. 309; 56 C. B. R. 
378.—CAN. 


PART III. SECT. 36, SUB-SECT. 11.— 
D. (d). 


ait, ——.J]—Held: a director of the 
co., the secretary, a floor-manager & 
host, an entertainer & the members of 
a band of musicians did not come 
within the definition of ‘* clerk or 
servant ’’ in s. 208 (i) (c) of Cos. Act 
1915, & were therefore not entitled 
under the section to preferential claims 
for salary or wages.—Re ESPLANADE 
THEATRE, LTD. (IN LIQUIDATION) 
(1929). V. L. R. 237; Argus L. R. 
198.—AUS. 





s (p. 946) 1. Meaning of ** going 
into idation.’’}—B 4 fe is a ** going 
into HUquidation ” wi sect, 100 


AVEY v. GrBsON, [1930) 3 D. L. BR. 
606: 65 O. L. R. 379: 11 0. B. R. 
$41: affg., [1930] 2 D. L. R. 139; 64 
O. L. R. 627; 11 C. B. R. 138.—OAN, 


st. KHffect of Bankruptcy Act, 4. 
48 (4).}-The above sect. d not 
reatrict the amount of the débt for 
which an officer, director or shareholder 
of a oo., which has made an authorised 
assignment, may in the first instance 

rove, & postpone the ht to prove 

or the balance until all other ¢ tors 
have been paid in full, but while allow- 
ing him ¢o prove for the full amount of 
his ot it merely restricts the 
amount of payment or satisfaction in 
the aggregate which he may receive 
on account of his claim as proven until 
claims of other creditors have been 
satiafied.—Re CALGARY FURNITURE 
RE, LTD. & i es 2D. L. R. 

308 ; wate) 1 W. . R. 1137; ¢ 
C. B. ry 6388.—CAN. 


6472a. ——- ——— No exclusive employment—oOr 
fixed hours. }—ANGLO-AUSTRIAN CONFECTION- 
ARY oe ae BARTLETT v. THE COMPANY 
(1912), Y. S. ©. P. 


6477a. ——— ———- ———.]—Re GENERAL Rapro Co., 
Lrp., Frrst Co-OPERATIVE INVESTMENT 
Trust, Lrp. v. Tan Oo., [1929] W. N. 172. 


6500. Add. Annotation :—Refd. Re Houlder, [1929] 
1 Ch. 205. 


6506. Add. Annotation :—Apld. Re Agricultural 
Wholesale Soc., [1929] 2 Ch. 261. 


6513a. From rejection of proof.}—A claim 
was made against a co. in liquidation for 
damages. The liquidator issued a summons 
to have it determined whether the claims 
should be allowed & the judge made an order 
for an inquiry into the amount of damage 
sustained & that the claimant be permitted 
to prove for the sum so ascertained. The 
damages were so ascertained by the registrar 
& a proof carried in. The liquidator rejected 
the proof on the ground that a shareholder, 
while retaining his shares, cannot claim 
damages in respect of any loss in respect of 
his shares :—H-ld: this objection was too 
late. It should have been taken on the 
hearing of the summons or on appeal there- 
from.—Re AYNEK SYNDICATE, LTD., [1936] 
1 All E. R. 406. 


6517a. Right to consider set-off.]—A li uidator, 
when examining a proof of debt with a view 
to its admission or rejection, is entitled also 
to examine a set-off to such proof, if it is a 
matter of account, in order to arrive at the 
amount, if any, for which the proof is to be 
allowed.—Re NATIONAL WHOLE Mra: READ 
& Brisourit Co., [1892] 2 Ch. 457; 67 1. ‘T. 
293; 40 W. R. 691 ; 36 Sol. Jo. 540. 


65338a. ———- On footing that company insolvent—- 
Company found solvent—Right to prove for 
balance.]|—A compulsory ordcr having been 
made for the winding up of a co. on the 
ground of its being just & equitable to make 
such an order, the costs of the co. of the 
petition were taxed & paid out of the assets 
on the basis that it was insolvent. The co. 
was ultimately found to be solvent, & the 
solr. claimed to prove in the liquidation 
for the balance of his bill of costs, being solr. 
& client costs incurred upon the instructions 





Vol. X.—Companies. Cases 6472a—6540a. 


on the ground that the amount claimed repre- 
sented costs already taxed off the bill, & the 
registrar upheld his decision on the ground 
that there was no right of proof for any costs 
beyond the taxed costs of the petition under 
r. 192 of the Winding-up Rules, 1929 :— 
Held: the solr. was entitled to pon. for any 
unpaid balance of costs due to from the 
co., there being nothing to the contrary 
contained or implied in r. 192, which was 
concerned with the priorities of different sets 
of costs incurred in winding up. There being 
sufficient to pay all creditors tn full, the co.’s 
solr. was entitled to be paid his costs as 
between solr. & client, & the liquidator was 
ordered to admit the rot subject to taxa- 
tion if he so desired.— He O. B. & M. (TAILORs), 
Lrp., {1982} 1 Ch. 17; 101 L. J. Oh. 6 ; 146 
L. T. 118; [1981] B. & O. R. 69; 75 Sol. Jo. 797. 


6549a. ——— Costs of summons by debenture- 


holders.}—~The directors of a co. registered 
under 1862 Act, being empowered by their 
articles to borrow on debenture bonds any 
sums ‘' necessary ”” for the business of the co., 
in Dec. 1865, issued twenty debentures of 
£100 each, all in the same form, by which 
they pledged ‘‘ the property belonging to 
us for the time being during the subsistence 
of the debenture, with all the buildings & 
stock on, & connected with, our said pro erty, 
& all the receipts & revenues to arise there- 
from ’’; & declared that the entire debenture 
loan & interest should be a first charge on 
‘our undertaking & property & receipts & 
revenues aforesaid.’’ The business of the 
co. was to buy & sell land, to build, buy, & 
sell houses, fo furnish houses for hotels, & 
to carry on the business of hotel keepers. A 
winding-up order having been made, the 
liquidator proceeded to sell certain freehold & 
leasehold estate belonging to the co.; but 
the purchaser refused to complete unless 
the debenture-holders were satisfied. The 
debenture-holders thereupon took out a 
summons in Chambers :-—Held: after making 
all just allowances to the liquidator in realising 
the fund, the debenture-holders, applying 
by way of summons in the matter of the 
winding up, were entitled to their costs, as 
well as to their principal & interest, out of the 
fund, in priority to all other ag are ed 
MARINE MANSIONS Co. (1867), L. R. 4 Eq. 
601; 37 L. J. ae: 113; 17 L. T. 50. 


of the co. & its directors in opposing the | 4, ,otation :—Folld. Orion 

— ye Hotels Oo., Perry v. 

petition. The liquidator rejected the proof Oriental Hotels Co. (gti L _R. 12 Eq. 126. 
PART III. SECT. 36, eek 11.— seth, hath tnkevent - balance wired PART IIL SECT. 36,8 SUB-SECT. 12. —0. 
a zhausted can be added.)|—Iin sz. Judgment creditor — Right to 
sv. Not bondhold under = un- the Hauidation Dee cralion of @N | interest.}—On the Hquidation of a 
registered trust mortg }—Re ;DEAVER insolvent co. & secured tor after | co. judgment creditors who obtained 
TRUCK Co. (Ont.), [ age 1D. L, R. 71. ae exhausted his security cannot | their judgments after the commence- 
=e P re pha Dirge 8 the balance of his | ment of the liquidation as well as thoee 
t unsatisie nies vee after | who obtained their udgmentes prior 


Bondholders — Notwithstanding hes date of the wi 


abandonment of Rg oe y ronaeet OPPENHELMER 0. Mpos (19 
7 Ran. 514.—IND. 


4) VER LOG 
Bntvixc Go. (i (N. ae ‘1 oes 8 D. DL. ~ 


PART IIL. oe Oe 11.— | PART IIl. Teer te aaa 12.— 


40 order.— | thereto held elke entitled to interest 
9),1.L.R. | out of any surplus remaining after 
aha of all the principal debte.— 
COLONIAL ASSURANOE Co. (Man.), 

[1928] 3 W. W, R. 703.—CAN. 


——- Setgure before winding up— 


total sum 6528 i. Lien on fund recovered by his Prlority, }—In the winding up of a co. 


6490 
due at ae ie a ae securities | exertiona—Coats incurred 
realised before claim. }—Where a secured | up—Fund not under contro 


creditor realises on his securities him- | A petition for-a c 
law agent who had | to the presentation of the petition for 


self without sending in a Bossi to the | presented by a 


bore winding | judgment creditors of the co., in re- 


of court.}— | spect of whose debts a selsure of the 
order was | assets of the co. has been made prior 


Ak peta or from raaiking o ried he | recovered fund for a ours malar win p, are entitled to pald 
ne ons 


e oes registered in. England. The ct. 

on cay. y defiien the pret: notwithstanding ihe val volun- | & liquidator’s costs & the liquidator’s 
outalde "the the “fauldation tary liquidation of the company & | remuneration, Ee Mba ed ge that 

FaRLAND to. LONDON tne Ms t Pass of er fund to the | uo sale has been effected prior to the 
d.—PuHILIP vt. Warrenoca: ae the . pecaaat oan 


ACCIDENT Wia0 Eng. 


Pian Licino G ciniuree 
oa (Can.), (1937) 3 D. L. R. 67.— 


79 


their oats in privrity to petition 8 


~ 


Boe aera 


Cases 6555a—8591. 


6555a. Payment of dividend to creditors of private 


6569a. 


PART III. saa aly oe 12.— 
- (¢). 


m 1. ———, }+—Re 
EQUI AUION): [1928] N. Z L. R. 190. 


© mtgees. went into possession prior 
to the issue of the 
The liquidator sdught to restrain the 
mtgees. sel 

sanction of the ct., on the ground that 
such sale would be a “ 
against the oo."’:——Held: the m : 
were proceeding rightfully.— Re BRITISH 
CoLuMBIA TIE & TIMBER 

14 B, C. R 81 2 9 WwW. L. R. 495.—0 ° 


PART III. SECT. 36, SUB SECT. 13.— 
« (@). 


company—Surplus assets handed over to con- 
tributories—Validity.}—DircHaAm v. MILLER, 
No. 5959b, ante. 


6558a. Deduction of sur-tax from shares of mem- 


bers.J—A private co. to which Finance Act, 
1922 (c. 17), gs. 21, applied, having gone into 
voluntary liquidation, there was a large 
surplus for distribution amongst the holders 
of preference & ordinary shares. The Special 
Comrs. of Income Fax having given a direction 
under that sect. that the surplus must be 
deemed to be the undistributed income of the 
members for the purposes of sur-tax, assessed 
the co. to sur-tax for the previous financial 
year, & apportioned the tax among the 
members in accordance with their holdings, 
some being liable to pay sur-tax, & others not 
so liable. Notices of the charge were served 
upon the members liable, but none of them 
elected to pay the tax within the prescribed 
eriod of twenty-eight days, & notice having 
hen been served upon the co., the liquidator 
aid the tax so assessed :—AHeld: in dis- 
ributing the balance of the surplus among 
the members the liquidator, having regard 
to Finance Act, 1922 (c. 17), Sched. I., 
para. 8, must bring into account the sur-tax 
so paid against the amounts receivable by 
. the members in respect of their incomes from 
their holdings of preference & ordinary shares 
in the co.—Re DREW (ALEXANDER) & Sons, 
Lrp., [1935] Ch. 93; 104 L. J. Ch. 78; 152 
L. T. 281; 51 T. L. R. 113; 78 Sol. Jo. 876; 
[1934-5] B. & C. R. 230. 


6563. Add. Annotition :—Apld. Sugden v. Urban 


Fire Insurance Co. (1930), 75 Sol. Jo. 60. 


6565. Add. Annotalions :—Refd. Biddulph & Dis- 


trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 576; Re Wilts 
& Somerset Farmers (1928), 98 L. J. Ch. 17. 


6567. Add. Annotations :—As to (2) Consd. Col- 


laroy Oo. v. Giffard, [1928] Ch. 144. Folld. Re 
John Dry Steam Tugs, Ltd., [1932] 1 Ch. 594. 


What are.}—A limited co.’s memo- 
randum of assocn. provided that the 
preference shareholders should be entitled 
‘in a winding up to such a share of the 
surplus assets as shall provide for the holders 
of preference shares an amount per share equal 
to one-half of the amount per share provided 
for the holders of ordinary shares, but so 
that the total sum so provided for the holders 





6576. Add. Annotation :—Consd. 
6578. Add. Annotation :—Consd. 
6579. Add. Annotation :—Consd. 
6579a. 


ENGLISH AND EmprrE Digest SUPPLEMENT. 


of the preference shares shall not exceed five 
shillings per share, the preference share- 
holders being entitled to no further participa- 
tion in the profits or assets’ :—Held: the 
expression ‘‘ surplus assets ’’ meant what was 
left after the payment of debts & the repay- 
ment of the whole of the preference & 
ordinary capital—Re DUNSTABLE PORTLAND 
CEMENT Co., Lrp. (1932), 48 T. L. R. 223; 
76 Sol. Jo. 95. 


Re Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 525. 

fe Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 5265. 

Re Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 625. 

~}—1929 Act, s. 177, by 
which no action or proceeding shall be con- 
tinued or begun without the ct.’s leave against 
a co. after the making of a winding-up 
order against, or the appointment of a pro- 
visional liquidator of, the co., does not 
apply to proceedings abroad. But proceed- 
ings abroad by a person or corpn. within the 











_ct.’8 jurisdiction can be restrained by the 
_ct., in the exercise of its equitable jurisdiction 


in personam, if that person has been properly 
served, within the jurisdiction, with the ct.’s 
order restraining the proceedings. Where, 
however, a foreign co. registered in a foreign 
country & also in England, or other foreign 
creditor within the ct.’s jurisdiction, has 
given credit to an English co. registered & 
trading in the foreign country, knowing the 
English co. to have attachable assets there, 
the ct. will not exercise its equitable juris- 
diction in personam to restrain proceedings 
abroad, since it would not be just or equit- 
able to restrain them on the ground either 
that the foreign co. or creditor is within the 
ct.’s jurisdiction or that the foreign co. or 
creditor can be served with proceedings in 
England. If the English co. is wound up 
by the ct., & its foreign branch is wound up 
by the foreign ct., the foreign co. or other 
creditor is free to prove the debt in the foreign 
country &, subject to the lex fori, to bring 
an action there.—Re VOCALION (FOREIGN), 
Lrp., [1932] 2 Ch. 196; 102 L. J. Ch. 42; 
148 L. T. 159; 48 T. L. R. 525; [1933] 
B. & C. R. 1. 


6581. Add. Citation :-—affd., [1867] W. N. 178, L.JJ. 


6591. Add. Annotation :—Refd. 


’ Re Keystone 
Knitting Mills Trade Mk., [1929] 1 Ch. 92. 





i 
handl 
SMEETONS, LTD. (IN 


8 alleged that through the negligent 
a ae a Aa ao & CO. & tort 

m after the making of a 
winding-up order, the claim of the 


pany—By injured third party.}—In an 
action for damages for personal 
injuries through being run down by a 
car, pursuer obtained a decree in 


pred a, for damages does not | absence nst the owner of the car & 

a ean t ere Knpae ekg on his f - a, make events used 

“u ct ; , erefore, | arrestmen e hands of the insur- 

PART III. SECT. a SUB-SECT. 13.— | leave should be granted under sect. 21 | ance co. with whom defender waa 
° of Act to commence an action | insured against third party risks 





p Sale by mortgageea in 
ssession. ]—A co. being in liquidation, 


winding-up order. 


from ing without the 
tune order 
roceeding | 8ction sho 


tgeos 
Co. (1988), 


sg. Action for negligence.]—-Where it 


d not 
ae pes = ae OL 

’ TD. PIVAK ct. 
W. W. R595: 40 Man. LR. 6 


the oo. if such action is not 

barred by a statutory 
Where such an action has been begun 
without leave before the expiration of 
the time prescribed by 
d such an action, a nunc 
ving leave to bring 
ted after 
—Re G. B 


pired 1 


PART III. SECT. 36 SUB-SECT. 13.— 


(b} ff 
sk, Actién against insurance com- 


80 


limitation. 
insurance co., which had i 
office in England & a place of business 
in Scotland, was ordered to be wound 
up :—Held : in view of Cos. Act, 1929, 
sects. 177 & 380, the action could not 
proceed without the leave of the ct. 
which had pronounced the winding-up 
order, & action sisted until leave of 
the English ct. should be obtained 


RTIN tv. PORT OF MANCHESTER 
Insce. Co., [1934] S. C. 143.—SCOT. 
PART III. SECT. 86, SUB-SECT. 13.— 

* a e 
n. Add “‘ reved. 23 A. R. 436.”" 


statute for 
pro 
the 


(1932) 3 
138.— 


Vol. X.—Companies. Cases 6610—6746b. 


6610. Add. Annotation :—Consd. Re Vocalion 86781. After this case add :— 


(Foreign), Ltd. (1982), 48 T. L. R. 525. 


6616. Add. Annotation :—Refd. Re Winterbottom 
(Leeds), Ltd., [1937] 2 All KE. R. 232. 


6619. Add. Annotation :—As to (1) Refd. Re 
Winterbottom (Leeds), Ltd., [1937] 2 All 
EK. R. 232. 

6624a. ——— Delivery to liquidator—1929 Act, 
s. 269—-Charge for costs of execution—What 
costs included.|—-The costs of the execution 
referred to in Cos. Act, 1929, s. 269 (1), are 
limited to the sheriff’s costs & do not include 
the judgment creditors’ costs of issuing & 
serving the writ on the sheriff.—Re Woops 
(BRIsToL), Lrp., [1931] 2 Ch. 320; 100 L. J. 
Ch. 335; 145°L. T. 444; 47 T. L. R. 464; 
75 Sol. Jo. 458; [1931] B. & OC. R. 17. 

6627. oH this case add:—See, now, 1929 Act, 
8. ' 


6649. After this case add :— 
——,.}—See, now, 1929 Act, s. 268, 


6663. Add. Annotations :—Refd. Re South Rhondda 
Colliery Co. (1898), Ltd. (1928),72 Sol. Jo. 453; 


Gerard v. Worth of Paris, Ltd., [1936] 2 
All E. R. 905. 
6669. Add. Annotation :—Refd. Re Beni-Falkai 


Mining Co., [1934] Ch. 406. 

6717a. -}+—The High Ct. has jurisdiction to 
transfer winding-up proceedings from the 
High Ct. to any ct. which has jurisdiction 
to wind up cos., & can transfer proceedings 





in the winding up of a co. with a capital . 


exceeding £10,000 to a county ct. having 
winding-up jurisdiction. — Re VERNON 
HEATON Co., Lrp., [1936] Ch. £39; 105 
L. J. Ch. 115; 154 L. T. 3743 62 TL. ®. 
156; 80Sol. Jo.33; [1934-5] B. & C. RB. 3065. 


6718. Add. Annotation :-—Distd. Re Vernon Heaton 
Co., [1936] Ch. 289. 


6727. Add. Annotation :-—Refd. Ke Yagerphonc, 
Ltd., [1935] Ch. 392. 


6727a. ——- ———- —-—. ]— The joint liquidators in 
the voluntary winding up of a co. recovered 
a sum of money alleged to have been paid to 
a creditor by the co. by way of fraudulent 
preference. A debenture holder took out 
a summons in the liquidation for an order 
that the money recovered from the creditor 
should be paid to the receiver of the property 
charged by the debenture:—Held: the 
money did not become part of the genera] 
assets of the co., but was a sum of money 
received by the liquidators & impressed in 
their hands with a trust for those creditors 
among whom the assets of the co. were dis- 
tributable.—Re YAGERPHONE, Lrp., [1935] 
Ch. 392; 104 L. J. Ch. 156; 152 L. T. 
555; 51 T. L. R. 226; 79 Sol. Jo. 162; 
[1934-5] B. & C. R. 240. : 


PART III. SECT. 36, SUB-SECT. 13.— sd. General 
D. (¢e). establish a 


rule. )—In 
fraudulent preference it 


~.J— See, now, 1929 Act, s. 265 (2). 
6781a. Necessity for dishonesty.])—Re Patrick & 
Lyon, Lrv., No. 3353b, ante. 


6740. Add. Annotation :—Refd. Re Lloyd’s Fur- 
niture Palace, Evans v. Lloyd’s Furniture 
Palace, [1925] Ch. 853. 

6741. Add. Annotations :-—Consd. Re A Debtor, 
[1927] 1 Ch. 410. Expld. Re Fowler (B. P.), 
Ltd., [1937] 8 All E. R. 781. 

6745. Add. Annotation :—Refd. Re Cohen, Ez p. 
Trustee, [1924] 2 Oh. 515. 


6746. Add. Annotation :—Consd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930),99 L. J. Ch. 358. 


6746a. Payment to principal creditor—To relieve 
surety.]|—Where a payment has been made 
to a principal creditor with the intent to 
prefer a guarantor of the debt, Bkpcy. Act, 
1914 (c. 59), s. 44, enables the liquidator in a 
compulsory winding up to recover payment 
from the person actually preferred. 

A private co., of which a father & son were 
the only directors & shareholders, was 
ordered to be wound up, & within the pre- 
ceding three months the son paid a sum of 
£1,503 odd into the co.’s bank to reduce an 
overdraft of the co. to secure which his father 
had given a guarantee. The liquidator 
claimed repayment of the sum as_ being 
a fraudulent preference within 1908 Act, 
s. 210, & a preliminary objection being 
raised that in any event no order for 
repayment could be made:—Held: the 
motive of the son in making the payment 
being to keep the business going, there was 
no fraudulent preference, & the summons 
must be dismissed.—Re STANLEY (G.) & Co., 
[1925] Ch. 148; 04 L. J. Ob. 187; 133 
L. T. 37; 69 Sol. Jo. 36; [1925] B. & CO. R.1. 


Annotation :-——Consd. Re Eyous, Ex p. Barclays Bank, Ltd. 
v. Trustee (1934), 152 L. T. 201. 


6746b. Withdrawal of opposition—To motion for 
extension of time for registration of charge.) 
—-The debtor co. of which applt. became the 
liquidator, deposited with resp. Trust title 
deeds of certain property to secure a sum 
of money owing by it to the Trust, agreeing 
to execute any necessary deed in respect of 
the property charged. The Trust did not 
register the charge within the prescribed time, 
& ten months afterwards applied to the 
Chancery Div. under 1929 Act, sect. 85, for 
an extension of the time for registration on 
the ground of inadvertence. The co., at the 
time of that application, was unable to pay 
its debts, & counsel were briefed on behalf 
of the co. to oppose the application for 
extension of time, but before the hearing of 
the application the instructions to oppose 
were withdrawn, an order was made for an 
extension of the time, & the charge was 


order to way of recurity & to prevent the 


creditor from cashing a post-dated 


sb. Writ filed after winding-up order.) 
—Heild: not to constitute a lien, even 
for costs, ainst the property of a 
co. in ligquidation.—Re LritcH COL- 
LIERIES, LTD. (Alta.). eee 1D.L. R. 
11883; [1926] 1 W. W. R. 628.—-CAN. 


6741 1. Debt due to directors—Set-off 
against amount unpaid on shares. }— 
CHELL vt. BooTu (1928), 8. A. 8. R. 
367.—AUS. 


must be clear that the substantial & 
dominant view of debtor was to give 
@ preference, & it is not sufficient that 
the creditor was in fact preferred.— 
Re New ZErauandD ELECTRICAL AP- 
PLIANCE & ENGINEERING Co., LTD., 
[1927] N. Z. L. R. 16.—N.Z. 


sf. Deposit of lease—To prevent 
creditor cashing post-dated cheque. }— 
Within the riod of three months 
prior to the bkpcy. of a co. a lease was 
deposited with a creditor of the co. by 


8] 


cheque which he held from the co. :—~ 
Hela: as the purpose of the payment 
was to benefit debtor & to save him 
from creditors’ pressure, there was no 
fraudulent preference.—Re DROGHEDA 
& DIsTRicr CO-OPERATIVE SOCIETY, 
Lip. (1924), 58 I. L. T. 42.—IR. 


ane of) Uk te 
an age o 
of pity of redemption to directors. )— 
MICHELL ». Boots, (1927) 8. A. S. R. 
576.—AU8. 


registered. An order for the compulsory 
winding up of the co. was made shortly 
afterwards, & the liquidator issued a sum- 
mons in the winding up claiming that the 
withdrawal ot the pepe of the co. was 
the suffering by it a judicial proceeding 
with a view of giving a creditor a preference, 
& therefore must be deemed fraudulent & 
void as against the . uidator, having regard 
to the provisions in Bkpcy. Act, 1914 (c. 59), 
s. 44, & 1929 Act, sect. 265. W., who gave 
instructions for the withdrawal of the 
opposition by the co., was a director of the 
co. & managing director of the Trust :— 
Held: the onus was on the liquidator to 
satisfy the ct. that the dominant intention 
of the co. in withdrawing its opposition to the 
application for an extension of time was to 
prefer resps. &, there being no direct evidence 
of such an intention, an intent to prefer could 
not be inferred.—PEAT (SIR WILLIAM HENRY) 
vw. GRESHAM TRUST, LYD., [1934] A. O. 252 ; 
151 L. T. 638; 50 T. L. R. 345; eub nom. 


Cases 6746b—6880. ENGLISH AND Empree Dicest SUPPLEMENT. 


not stating that it consisted of more than 
twenty. The petition was served at the 
abandoned office of the assocn. which had 
ceased to carry on business, & the proper ad- 
vertisements were issued. On May 28, 1880, 
a winding-up order was made, no one appear- 
ing to oppose. In Nov. 1881, another 
member of the assocn. heard, for the first 
time, of the winding-up order, & within a 
week applied for leave to appeal against it :— 
Held: the order having been made by a 
superior ct. having jurisdiction in winding 
up, & having authority to decide as to its own 
competency, must, if the assocn. was one 
which ought not to be wound up, be treated 
merely as an erroneous order, & not as an 
order void for want of jurisdiction, & that 
the proper manner of getting rid of it was by 
appeal.—Re Papstow ToTaL Loss & COL- 
LISION ASSURANCE ASSOCN. (1882), 20 Oh. D. 
1387; 51 L. J. Ch. 344; 45 L. T. 774; 30 
W. R. 826, O. A. 

nsd. Re Bowling & Welby’s Contract, 


fie M. I. G. TRUST, Lrp., 103 L. J. Ch. 178 ; 


[19384] B. & O. R. 33, H. 'L. 
Annotation : nad. Fe 
v. Trustee (1934), 152 L. T 


me ee p. Barclays Bank, Ltd. 


notation :—Co 
atigos] 1 Ch. 663. 


6756b. Order of county court.]—-This ct. will not 


‘éntertain appeals from county ct. orders, 


“unless the order appealed against has been 


PART II. SECT. 86, SUB-SECT. 17. 

sk. Order of province.}—To enforce 
an order of the ct. of another province 
made under Winding-up Act. the regis- 
trar sboul on 
enter it without direction as an order 


rules of a mutual marine insurance assocn., 
which was not registered under the Com- 
panies Act, it was provided that all persons 
who effected an insurance with the assocn. 
should be members. No shiv was to be 
insured for more than three-fourths of its 
value, the person insuring paid a deposit of 
25s. per cent. on the amount of the insurance, 
& in case of the total loss of a vessel, the 
members were to pay the loser the amount 
for which he had insured it rateably, accord- 

to the amounts assured to them respec- 
tively. The assocn. consisted of more than 
twenty members. A vessel insured by R. 
was lost, & the amount of the loss was referred 
to arbitration. R. assigned his claim to his 
bankers, who obtained judgment in R.’s 
name on the award, &, not obtaining pay- 
ment, presented a petition to wind up the 
assocn., the petition stating that the assocn. 


consisted of more than seven members, but 


refusing security 


roduction thereof, 11936] 3D. L. R. 
CAN. 


sp. Order refusing security for costs— 
Application by liquidator 
or costs on applica- 
tion by a liquidator is not appealable.— 
te SOLLOWAY MILLS Co., Re SOLLOWAY, 


6756a. Order made without jurisdiction.}—By the * completed & an office copy is produced for 


our inspection (Evi, J.).—Re PARKES GAR- 
AGH (SWADLINOOTE), Lirp., [1929] 1 Ch. 139 ; 
98 L. J. Ch. 9; 140 L. T. 174; 45 T. L. R. 
11; [1928] B. & O. R. 144, D. C. 


6775. Add. Annotations :—~Refd. Cornish Mutual 


Assce. v. I. R. Comrs., [1926] A. OC. 281; 
Greenberg v. Oooperstein, [1926] Ch. 657; 
Thomas v. Evans, Jones v. South-West 
ae Coal-Owners’ Assocn. (1926), 135 
L. T. 673. 


6787a. ———- ——— ———. }—_ Re CONSOLIDATED SOUTH 


RAND MINES DEEP, LTD., [1909] 1 Ch. 491; 


78 L. J. Ch. 326; 100 L. T. 319; 16 Mans. 
81, C. A. 
6823a. ——— Motion to validate debenture.] — Re 


PaRK WarRD & Co., LTD., No. 5186b, ante. 


6880. After this case add :— 


On property.|—See, now, 1929 Act, 
s. 296. 


PART III. SECT. ar SUB-SECT. 19.— 


so. Of creditor—Obtaining charging 
order .}— Re eaest one ay — 


.}—An order 


’ TIVE ELEVA SON %. 
O. R. 416.-- Swanson (Sask. ) )» Gods)" 3 W. W.R 
se aa 


of the Supreme Ct. of British Columbia 
& proceed upon it as an ordinary 
pocorn ye Vien ct.—Re Home Bank 

OAN & WINDING-UP Act, 
(1925), 1 LD. L. R. 784; 34 B.C. R. 


PART Ill. SECT. 36, SUB-SECT, 18.—O. 
t. Add “ revad. 14 8. C. R. 634.’” 


el. Order dismissing winding-up pett 
tion.}—Re OaNapa NATIONAL FIR 
Devoe Co., [1931] 1 D. L. R. 751. 


sm. yi on list 


of 
udge aor if the Supreme 


contributorte 
Ct. of Canada nats to grant 
leave of tre ct., under 
ree tte in Up Act, from a 
udgment ordering 
person should be oe on the list of 
contributories, its effect being to fix 
his ability at an amount over $2,000, 
although such judgment does not con- 
demn him to pay immediately a definite 
sum of BOWE ne ac ace = 
— LTp. GREE 
{19341 8. &. oR. 213: 9 D. L. R. 


PART III. SECT. ee ‘hacia 18.— 


of. S. P. Re poe SHIPBUILD 
ING & REPAIR Lrp., [1926 ry 
D. L. R. 274; 39.0. “L. R. 89.—OAN, 


PART III. SECT. ek SUB-SECT. 18.— 


sp. wal Brgh rsoet appealing against 
order.)—Th rs of a co. that was 
ordered to 7 abt up under Cos. 
Act retained in their hands certain 
moneys belonging to the oo. & spent 
them on an appes! eal filed by the be 

at the er of the windi 

The appeal was unsuccessful & ee 
wags no order of appellate ot., mpeaecn' 
the costa of the co.’s advocates out o 
the estate :—Held: the official liquida- 
tor could, ‘under the directions of the 
ct., allow the expenditure, if Hnsunred 
bond fide, & up to & reasonable extent.— 
Moo OFFICIAL a Cia aa 
(1988), 1 I. L: R. 7 Ran. 34 D 
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Ae Raat X spaiparty of K. 
pile asi ‘}Althoug a petition for tis 
winding-up of a co. under hierar i 
up Act R. FS. C., 1927, is dismissed, i 
a proce eding under said Act, & a 

e 951, ch limite certain costa A 
$300 & disbursements, does not a ply 
thereto.— te CaNADIAN NATIONAL | 
INSURANCE Co. & BROWNSTONE, {1981} 
1 W. W. R. 753; 2D. L. R. 8 
Man. L. R. 589; 12 C. B. R338. 
OAN. 
——.}—Re CAnaDa Na- 

AL FIRE INSURANCE Co. (No. 2), 

TNE 2 W. W. R. 538.—CAN. 


PART Ill. SECT. 36, SUB-SECT. 20. 
m i. —— On povees of Kquidator— 
act 


dissolution of company.}—EK RISH- 
NASWAMI NAIDU 0. ANDI Guerr (1987) 
I. - ie 51 Mad. 681.—IN 

Grounds for 
refusing. 7 }~—Re PACIFIC 
2 Co., THOMAS v. Lawson (B.C.), 





aan 


6857. Add. Annotation :—Consd. Re Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 

6857a. ——-.]—A voluntary liquidator of a co. i8 
not a trustee within Trustee Act, 1925 
(c. 19), 8. 68 (17), & is not entitled to the 
indemnity given to trustees by sect. 30 (1).— 
Re Winpsor STEAM OoaL Oo. (1901), LYrb., 
[1928] Ch. 609; 97 L. J. Ch. 238 ; 72 Sol. Jo. 
335; [1928] B. & C. R. 36; affd. on other 
grounds, [1929] 1 Oh. 151, C. A. 


Annotation :-—Reld. Re Home & Colonial Insurance Co.: 
{1930} 1 Ch. 102, 


6858a. ——— When investigating proof.}]—Re Home 
& CoLontaL INSURANCE Oo., Lrp., No. 
6858b, post. 


6858b. Whether liable for negligence—On wrongful 
admission of proof.]—The H. Co. entered 
into an agreement for reinsuring marine risks 
with the L. Co. Later, it was voluntarily 
wound up, & B., the liquidator, agreed the 
L. Co.’s claim for a large sum, & paid divi- 
dends in respect of the claim. Following the 
practice of the co., B., notwithstanding the 
rovisions of Stamp Act, 1891 (c. 39), & 
arine Insurance Act, 1903 (c. 41), treated 
the agreement & the claim under it as valid. 
After the dissusution of the H. Co. he was 
advised that he should have disallowed the 
claim, & the dissolution was annulled, but an 
action to recover the money was dismissed, 
as no mistake of fact by B. was proved. On 
a& misfeasance summons by a creditor of the 
co. :—Held: (1) a liquidator in the voluntary 
winding up of a limited co. is not, apart 
from negligence, liable for wrongly admitting 
a claim by an alleged creditof; (2) the 
liquidator did not, in the circumstances, 
fulfil his duty of investigating the clan of the 
L. Co., & was therefore liable as for tais- 
feasance under Cos. Act, 1908, s. 2165, fer 
admitting the claim of the L. Co. since it 
was in fact an invalid one; (3) the Arts. of a 
limited co. cannot amount to a contract 
between the co. & its liquidator, & he could 
not therefore rely on an Art. absolving 
officers of the co. from liability except for 
fraud; (4) the position of a liquidator 
examining a proof for admission or rejection 
in @ Winding-up is the same as that of a 
trustee in bkpcy.; (5) in fixing the amount 
which a person liable for misfeasance under 
Cos. Act, 1908, s. 215, should be ordered to 
pay or contribute to the assets of the com- 
pany, the ct. has a discretion, &, in the 
special circumstances, the liquidator should 


— -— 


6874. Add. Annotations :—Consd. 


6875a. 


Vol. X.—Companies. Cases 6857—6875a. 


be ordered to contribute, by way of com- 
pensation, only such a sum as would enable 
all creditors to be paid in full with interest at 
5 per cent.—He Homr & CoLoniaL INSUR- 
ANCE Co., Lrp., [1930] 1 Ch. 102; sub nom. 
Re Home & Coroniar. INSURANCE Oo., 
May v. BARHAM, 99 L. J. Ch. 113; 142 L. T. 
207; [1929] B. & C. R. 85. 


Chibbett v. 
Robinson (1024), 182 L. T. 26; Mudd v. 
Collins (1926), 1838 L. T. 186. Distd. Reed v. 
Seymour (1927), 11 Tax Cas. 625; Henry v. 
Foster (Arthur), Henry v. Foster (Joseph) 
(1931), 145 L. T. 225. Expld. & Distd. Ship- 
way v. Skidmore (1932), 16 Tax Cas. 748. 
Refd. Seymour v. Reed, [1927] A. C. 654; 
Benyon v. Thorpe (1928), 97 L. J. K. B. 705; 
Dewhurst v. Hunter (1932), 146 L. T. 510; 
Stedeford v. Beloe, [1931] 2 K. B. 610, 


6875. Add. Annotation :—-Consd. Craven-Ellis v. 


Canons, Ltd., [1936] 2 All KE. R. 1066. 


Profit costs-—Solicitor co-liquidator. ]— 
One of two liquidators in the voluntary 
winding up of a limited co. was a solr., who 
acted on behalf of the other liquidator & 
himself in certain proceedings. The pro- 
ceodings resulted in a compromise by which, 
inter alia, the liquidators’ costs were to be 
paid. Ontaxation of the costs it was objected 
that as the solr. was one of the liquidators 
he could not charge any profit costs for the 
work done by him in the proceedings. The 
liquidators contended that profit costs should 
be allowed on the principle that where one 
of two trustees acts on behalf of himself & 
his co-trustee in litigious proceedings he is 
entitled to charge his profit costs. The 
registrar held that that principle did not 
apply to one of two joint liquidators, on the 
ground that it was excluded by the Cos. 
(Winding-up) Rules, 1929, r. 158 :—Held: 
(1) the Cos. (Winding-up) Rules, 1929, r. 158, 
prohibits any arrangement for any remunera- 
tion beyond the remuneration to which a 
liquidator is entitled under 1929 Act, or the 
Cos. (Winding-up) Rules, 1929; (2) there 
must have been some arrangement made 
between the two liquidators, whereby the 
solr. had become entitled to some remunera- 
tion beyond that to which he was entitled 
under the Act or rules, & the solr. was 
therefore prohibited from receiving profit 
costs whilst acting as solr. for himself & his 
co-liquidator.— Re GERTZENSTEIN, L‘D., 








PART III. SECT. 87, SUB-SECT. 3.—B. 
di. —— Sufficiency of reaviution. 


PART III. SECT. 37, SUB-SECT. 4.—B. 


sm. Payment to person purporting to 
be liqguidalor.]}—-Where, after payment 


CAMERON (1936), 36 8. R. N.S. W. 
286; 53 N. 8. W. W. N. 30.—AUS. 


An extraordinary resolution for the 
winding up of a co., that it caunot ‘* by 
reason of the passing & enforcement 
of Prohibition Act continue its buai- 
ness ’’ is not the equivalent of the 
extraordinary resolution, authorised 
by Cos. Act, R. 3S. B. C., 1911 (c. 39), 
8. 226 (3), as it stood prior to Nov. 
1917, to the effect that the co. cannot 
by reason of its liabilities continue {te 
business.—-DUNCAN & GRay, LTD. v. 
SILVER SPRING BREWERY, [1925] 4 
oie R. 724; [1925] 3 W. W. R. 67 


4 ii. —— Resolution providing for 
tdator to act under supervision o 


DaBANI 0. TA INDUBTRIAL BANK, 
es (1928), 55 L. R. Ind. App. 274.— 


made to one purporting to be a liquida- 
tor, deft. discovered that the pe ee 
was not legally a Mquidator :—Held: 
the doctrine of estoppel was not applic- 
able.—DONCAN Gray, LTD. ov. 
SILVER SPRING BREWERY, [1925] 4 
uAG R. 724; (1925)3 W. W. R. 675.— 


ap. Liability for negligence-—Sule of 
assets.}—An unsecured creditor of a 
limited co., which had gone into 
voluntary liquidation & had been dis- 
the sole liquidator, in 
negligence, arene as a breach of 
duty to pitf., that he assets had been 
tly in excess of the amounts 
secured thereon, & that the liquidator 
had sold' the equity of redemption of 
the co. in those assets at a ce far 
below ita real value :—Held: pitt. 
had no right of action in negligence.— 
FRANKLIN (THOMAS) & SONS, LTD. v. 
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solved, sue 


PART III. SECT. 37, SUB-SECT. 4.——C. 

o i. Whether in own name.}-—-A 
receiver, as such, !s not entitled to 
bring av action in his own name, since 
no property is vested in him. A 
Hquidator of a co. in voluntary liquida- 
tion is not, as such, entitled to bring 
an action in his own name, but must do 
so in the name of the co.—BOLTON & 
DOWNS BUILDING Co., LTD. v. DAR- 
LING DOWNS BUILDING SOuInTY, [1936] 
Q. S&S. R. 237.—AUS. 


PART III. SECT. 87, SUB-SECT. 4.—D. 

sp. Increase yy court.)};—Where the 
remuneration of a Iliguidator in a 
vyoluntary winding up has been fixed 
by @ general meeting the ct. has power 
to increaso that remuneration in a 
roper case.—He BRIGHTON Motors 
Bry. Lrp., (1932) V. L. R. 241; Argus 
L. R. 181.--AUS. 





[1937] Ch. 116; [1936] 3 All FE. R. 341; 155 
L. T. 573; 53 T. L. R. 89; 80 Sol. Jo. 938 ; 
[1936-7] B. & C. R. 146. 


6878a. Review—Voluntary winding-up superseded 


by compulsory order.J—Where a members’ 
voluntary liquidation of a co. is superseded 
by compulsory liquidation, the ct. is em- 
powered by r. 192 (1) of Cos. (Winding-up) 
Rules, 1929, to review the amount of re- 
muneration fixed by the members of. the co., 
during the voluntary liquidation, as payable 
to the voluntary liquidator.—Re MORTIMERS 
(LONDON), Lrp., [1937] Ch. 289; [1937] 2 
AlLE. R. 364; 106 L. J. Ch. 164; 167 L. T. 
644; 538 T. L. R. 493; 81 Sol. Jo. 295; 
[1936-7] B. & C. R. 131. 


6880a. Costs of opposing petition for compulsory 


winding up—Disallowed on _ taxation.— 
Allowed to voluntary lIlquidator.J—A co. 
passed a resolution for voluntary eateates up 
ive days later a petition was presented by a 
creditor for a compulsory order, & a month 
later the usual compulsory order with the 
usual order as to costs was made. The 
voluntary liquidator appeared on the petition 
in opposition to it. On the taxation of costs 
the registrar disallowed certain items of costs 
incurred by the liquidator after the resolution 
but before the petition was heard, including 
the costs of consultations by the liquidator & 
of obtaining counsel’s opinion. The solr. to 
the liquidator then brought in a further bill 
of costs, including items dis..llowed on the 
revious taxation, but allowable on a taxation 
etween solr. & client :—Held: these costs, 
which were costs incurred by the liquidator 
in opposing a compulsory order, were properly 
allowed, in the discretion of the ct.—Re 
ADLER (WILLIAM) & Co., Lrp., [1935] Ch. 
138; 104 L. J. Ch. 58; 152 L. T. 251; 78 
Sol. Jo. 898; [1934] B. & OC. R. 150, C. A. 


6895. Add. Annotation:—Apld. Re Home & 


Colonial Insce. (1929), 45 T. L. R. 658. 


6916b. 


6922a. 


Cases 6875a—6986. ENGLISH AND Emprre Digest SUPPLEMENT. 


circumstances of the issue of the debentures : 
—Held: (1) the proper way to contest the 
validity of that part of the order which 
ordered the production of documents was to 
move the ct. to discharge it, & not to attend 
& refuse production of the documents; 
(2) in so far as the order ordered the pro- 
duction of books & documents, it was, in the 
circumstances of this case, oppressive, & a 
wrong exercise of the discretion of the ct. 
under Cos. Act, 1929 (c. 23), s. 214 (3).— 


Re MAVILLE HOSE, Lrp., [1938] 3 All E. R. 


621; 159 L. T. 410; 54 T. L. R. 1056; 82 
Sol. Jo. 625. 


Motion to discharge.]—Re MAVILLE 
Hosrk, Lrp., No. 6916a, ante. ; 


Premiums paid to company—TIn 
respect of ultra vires extension of objects. }|— 
A joint stock co. was formed under a deed 
describing its business as life assurance. 
Resolutions of extraordinary general meet- 
ings were regularly passed & confirmed for 
extending the business to marine insurance. 
The marine business was mentioned in the 








annual returns to the registry office, & 


referred to in reports & circulars, & on one 
occasion a report on the marine business was 
sent out with the dividend warrants. A deed 
extending the purposes of the co. to sea risks 
was executed by some only of the share- 
holders; but it did not appear that any 
shareholder had objected to the marine 
business being carried on. About one & a 
half years after the commencement of the 
marine business the co. was wound up :— 
Held: (1) there was no such acquiescence 
by the shareholders as to entitle the holders 
of marine policies to prove in respect of 
them; (2) the premiums paid might be 
proved against the co.—Re PHa@niIx LIFE 
ASSURANCE Co., Burears & STOCK’s CASE 
(1862), 2 John. & H. 441; 31 L. J. Ch. 749 ; 
7L.T.191; 9Jur.N.S.15; 10 W. R. 816; 
70 BE. R. 1131. ; 


6904a. 








By receiver—Liability of re- 
celver.])—THOMAS v. Topp, No. 4979a, ante. 


6916a. Order to produce books——Oppressive exer- g994a, 





Ane :—Consd. Sinclair v. Brougham, [1914] A. C. 


Claim by manager for loss of salary. }]— 


PART III, SECT. 87, SUB-SECT. 8. 


6936 i. Preferential dehts—Crown South Australia :—Held : 
dedte.}—A oo.,, which had given a ing-mD, bee debts took priority as 
mtge. to the Crown under Fruit rer 

ving owed debts to the Railways Comrs. of st. Application of bankru rules 
Leora Tecan tas Pare pen New South Wales & Queensland:— -——WNe Aable inetrument.}—Vo untary 
Advances Account, wentinto voluntary Held: in the winding-up, these debte liquidation of a limited oo. does not 
liquidation -—-Hela@: the Crown debt were due to the Govts. of the two accelerate the due date of a negotiable 
had priority.— TASMAN FRUIT PACKING 


518.—N. 


cise of discretion.]—A co. issued two 
debentures to an associated co. to secure 
£2,000 & £4,000 respectively. The associated 
co. had guaranteed certain payments which 
might become due from the first co. Sub- 
sequently the first co. went into liquidation, & 
an order was made by the registrar upon the 
application of the liquidator for the attend- 
ance for examination of one of the directors of 
the associated co. The order, which was 
made under Cos. Act, 1929, s. 214, went on 
to order the director at the same time to 
produce the bank books of the co. & all state- 
ments of account & all documents showing a 
loan by the associated co. or relating to the 


was 


il 








‘Wales :—Heild : 
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Agriculture & the Railways Comr. in  officers.—Re 


the Crown. 


States, pod ae oe bove men quent to the commencement of the 
, e a - ) 
Assoon., LTD. v. R., (1927) N. Z. L. R. rerlager The sales owed debts to winding up, sect. 246 of the Cos. Act, 


bak Bic, Omer wee ere 

Ltd., a oo. incorporated in South contracts of emp pairs 

re heady =P vent into voruntery liquida- 
on ou ustralia. @ co. owed 

debta (inter alia) to the Department of dually with the South A 


Re Snow (W. RR.) & Co., Lip. (1930), 74 
Sol. Jo. 201. 


6933. Add. Annotation :—Refd. Re White Star 


Line, Ltd., [1938] Ch. 458. 


6984. Add. Annotation :—Refd. Re City Equitable 


Fire Insce. Co., [1930] 2 Ch. 293. 


6936. Add. Citations :—130 L. T. 13 [1923] 


B. & O. R. 114; affy. S. C. sub nom. Re 
WEBB (H. J.) & Co. (SMITHFIELD, LONDON) 
Lrp., [1922] 2 Ch. 369. 


Add. Annotations :—Refd. Re Winget, Burn 
v. Winget, [1924] 1 Ch. 550; Re Cockell, 
Jackson v. A.-G., [1931] 1 Ch. 389, C. A. 


COMMONWEALTR AGRI- 
the wind- CULTURAL SERVICE ENGINEERS, LTD. 
(1938), S. A. 8. R. 342.—AUS. 


The co. also 


to priority instrument payable on a date subse- 


out their 1908, making the rules in bkpcy 


in New South applicable in the winding up of insol- 


winding-up, vent cos.— Re Macxy, Loe 


AN - 
these servanta wore entitled to priority oo LTD., [1934] N. Z. L. 1034.— 


6936b. 


6936a. ———- Deduction of income tax from payment 


of interest by company on mortgage.J|—A 
co. having mortgaged all its property & 
assets, subsequently passed a resolution for 
voluntary winding up. Between the date of 
the mtge. & the commencement of the wind- 
ing up the co. made no profits, but paid three 
several sums by way of interest on the mtge. 
less income tax. The co. never paid or 
accounted for such deductions of tax to the 
Inland Revenue Comrs. :—Held: inasmuch 
as such deductions could not be said to 
answer the description of a tax ‘‘ assessed ”’ 
on the co. within 1908 Act, s. 209 (1), the 
Crown could not be treated as having any 
preferential rights over other creditors in 
respect of it, & there was nothing in the 
language of the sub-sect. giving any priority 
to the debt.—Re Lana PrRopeLieR, LTD., 
[1927] 1 Ch. 120; 95 L. J. Ch. 516; 186 L. T. 
48; 42 T. L. R. 702; 70 Sol. Jo. 836; 11 
Tax Cas. 46; [1926] B. & C. R. 127, GO. A. 


Rates—Payment by director—Pre- 
ferential rights of director.] — Re LAMPLUGH 
Iron OnE Co., No. 3105a, anie. 





6948. Add. Annotation :-—Apld. James Smith & 


Sons (Norwood), Ltd. v. 
Ch. 216. 


Goodman, [19386] 


6944a. —-— ——.]—In Sept. 1925, certain premises 


were demised under two leases to a co., & 
each of the leases contained a personal 
covenant on the part of the co. as tenants, 
to pay the rent during the currency of the 
lease. In Jan. 1933, notice was given by 
the co. to determine the leases, with the 
result that they would come to an erd at 


Michaelmas, 1938. In Jan. 1933, the premises _ 


1933, the co. went into vohintary liquidetior 
& the liquidator distributed its assets without 
making provision for future rent due under 
the leases. In an action brought by the 
lessors against the liquidator for a declaration 
that, in distributing the assets without mak- 
ing provision for the liabilities of the co. 
under the two leases, he had acted wrongfully 
& negligently & in breach of his duty as 
liquidator, & for damages:—Held: the 
liability was one which ought to have been 
admitted to proof by the liquidator under 
1929 Act, s. 261, & he had committed a 
breach of his statutory duty under sect. 274 
of the Act to pay or provide for the liabilities 
of the co., in not taking steps to have the 
value of the contingent liability ascertained, 
& he was liable in damages to pltfs.—JAMES 
SmitrH & Sons (NORWOOD), LTD. v. GOODMAN, 
[1936] Ch. 216; 105 L. J. Ch. 70; 154 L. T. 
113; [1934-5] B. & C. R. 283, C. A. 


‘6947. Add. Annotation :—Consd. James Smith & 


Sons (Norwood), Ltd. v. Goodman, [1936] 
Ch. 216 


6950a, —— ‘Postponed to Income tax on profits 


made by liquidator.]—A co. incorporated in 
1907 owned & worked mines: & transport 
facilities in Algeria under concessions from 
the French Govt. In Dec. 1925, the ct. 





a te 


Vol. X.—Companies. Cases 6986a—6950a. 


sanctioned a scheme for the transfer to two 
French cos. of the whole of the co.’s under- 
taking & assets, except cash & assets sufficient 
to repay the co.’s preference share capital, & 
a resolution for voluntary liquidation was 
passed. The co.’s manager was appointed 
liquidator at a salary of £1,000 a year & 
its creditors were told that the liquidation 
was purely formal & they would be paid in 
full. The assets excepted from the under- 
takings to be acquired by the French cos. 
were not enough to repay the whole of the 
co.’s preference share capital &, under a 
provision in the scheme, payments on account 
amounting altogether to five shillings in the 
pound were made to preference shareholders 
in 1925 & 1926. Owing to various difficulties 
created by causes which included the general 
strike of 1926, the scheme could be carried 
out only by allowing the French cos. to work 
the mines & transport facilities by means of 
moneys which the co. provided by realising 
the ores. The amount of the disbursements 
which the co. had to make exceeded that 

roduced by realising the ores, & from 

une, 1928, the liquidator could preserve the 
assets only by borrowing & by means of an 
overdraft granted by the co.’s bank. In 
1929 an assessment under Sched. D of the 
Income Tax Act, 1918, was made on the co. 
for the year 1929-1930; in Mar. 1930, an 
assessment was made on it for the year 
1926-1927; & in Oct. 1930, another assess- 
ment was made on it for the year 1929-1930. 
None of the amounts due under those assess- 
ments were paid. SHefore the liquidator 
had received the notice of the last assess- 
ment the co.’s mine had been closed down, & 
before the date of this summons the French 
cos. had gone into liquidation & the French 
liquidator on their behalf claimed & took 
possession of the assets in Algeria out of which 
the amounts due under the assessments could 
otherwise have been paid. Included in the 
disbursements made by the co. were sums 
which the liquidator had retained as re- 
muneration & on account of travelling ex- 
penses. The liquidator stated in an affidavit 
that he had received no remuneration since 
1931, that he had had no funds in hand since 
June, 1928, & that he had since Apr. 1931, 
spent all his assets to maintain himself & 
was practically destitute at the date of this 
summons :—Held: (1) income tax to which 
a co. has been assessed in respect of profits 
earned after the commencement of the 
winding up is not within the words ‘‘... 
fees & actual expenses incurred in realising 
or getting in the assets...” in rule 
187, par. 1, of the Cos. (Winding up) Rules, 
1909, but that income tax is par of the 
expenses of the winding up; (2) when the 
assets of a co. in voluntary liquidation are 
insufficient to discharge its liabilities, the ct. 
has power, under sects. 171 & 196 of 1908 
Act (now sects. 213 & 254 of 1929 Act), to 
make an order, in the exercise of its discretion, 
as to the payment thereout of the “ costs, 
charges, & expenses’’ (including the 


in a security belonging to debenture- 
holders are payable out of the amount 
so realised upon such securities, but 
the remaining costs of the liquidator 


PART III. SECT. 37, SUB-SECT. 9.—A. ZA 
sn. Restraint of dstribution—Al 
inatunce of lessor—Uniil 


ntil covenant.to PART Ul. SECT. 37, SUB-8ECT. 9.—B. 
completely perfermed—Noiwith- 


build 6849 i. Liquidator’s remuneration 

standing assignment of lease with con- > costs—Renlisation of security belong- lust be borne by the free assete, if 
sent of lessor.}—Re VicTorita STREET i to debenture-holders.}—The costa of 4ny, of the co.—Re WILLIs O. Ray- 
PROPERTIES, LTD. (x VOLUNTARY 8 liquidator properly incurted by him MOND, Lrp. (IN LiquiDaTIon), [1928} 
LIQUIDATION), (1927] N. Z. L. R. 95.— in realising any property comprised . Z. L. R. 115.—N.Z, 
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liquidator’s remuneration) in such order of 
priority as it thinks just, & that prim? facie 
all the expenses ought to be pee before the 
liquidator’s remuneration; (3) semble: the 
ct. in & proper case may authorise a liquidator 
keep remuneration which he retained 
when he had no reason to believe that the 
co.’3 assets would not be sufficient to dis- 
charge all costa, charges & expenses of the 
liquidation ; in the present case the liquidator 
should be authorised to retain the remunera- 
tion received by him before the date of the 
notice of the assessment of Oct. 1930.—Re 
Bani-Fe_tKaAl Minina Co., Lrp., [1934] Ch. 
406; 103 L. J. Oh. 187; 150 L. T. 370; 
78 Sol. Jo. 209; 18 Tax Cas. 682; [1934] 
B. & OC. R. 14. 
Annotation :—Refd. Wilson Box (Foreign Rights), Ltd. v. 
Brice, [1936] 2 All B. R. 452. 
6956a. Priorities—Jurisdiction of court to settle.] 
—Re BENI-FELKAI MINING Co., Lrp., No. 
6950a, ante. 


6958. Add. Annotations :—As to (1) Refd. I. R. 
Comrs. v. Burrell, [1924] 2 K. B. 52. As to 
(2) Refd. Naval Colliery Co. v. I. R. Oomrs. 
(1928), 1388 L. T. 593. 
6960. Add. Annotation :—Refd. Knightsbridge 
ee ee Ltd. v. Byrne, [1938] 2 All 
. R. 444, 


6965. Add. Annotations ;—Consd. Collaroy Co. »v. 
Giffard, [1928] Oh. 144; Re Metcalfe 
(William) & Sons, Ltd. (1932). 48 T. L. R. 651, 


6974. Add. Citation :—[1923] B. & O. R. 189. 


6977. Add. Annotations :—As to (1) Distd. Re 
Madame Tussaud, [1927] 1 Oh. 657. Refd.I. KR. 
Oomrs. v. Burrell, [1924] 2 K. B. 52; Re 

’ Railways Act, 1921, Re Standard Charges 
Schedule (1925), 94 L. J. K. B. 364, 


6980. Add. Annotation :—Refd. I. R. Comrs. v. 
Burrell, [1924] 2 K. B. 62. 


6084. Add. Annotations :—Asto (1) Expld. Collaroy 
Oo. v. Giffard, [1928] Ch. 144. As to (3) 
Folld. Re John Dry Steam Tugs, Ltd., [1932] 
1 Ch. 594. Refd. Re Metcalfe (William) & 
Sons, Ltd., [1983] Ch. 142. 


6984a. —-—— —-— Provision in articles for equal 
ranking with deferred shareholders.]—(1) The 
arts. of assocn. of a limited co. whose capital 
was divided into preferred & deferred shares 
provided that, subject to the difference in 
dividing the profits, the preferred & de- 
ferred shares should rank equally in the 
co., & that there should be no difference 
between a preferred & deferred shareholder 
in any op of his status & liability to the 
debts epeneeriente ofthe co. The articles 
also provided for the dissolution of the co. 
On the voluntary winding up of the co. 
under 1862 Act, s. 183:—Held: the two 
classes of shareholders were in the same 
position, & entitled to the capital pro rata. 
(2) People who enter into these partner- 
ships under articles of assocn., that is, articles 
of partnership, must be taken to have read 


them, & must be taken to have understood 
them, & if they are to be taken to have read 
them, & to have understood them, which 
they ought to do before entering into these 
contracts, they cannot complain if the con- 
tract is afterwards carried out (JBESSEL, 
M.R..).—-GRIFFITH v. PAGET (1877), 6 Ch. D. 
611; 37 L. T. 141; 25 W. BR. 821. 


Annotations :—~As to (1) Consd. Sheppard v. Seinde Punjaub 
& Delhi Rail. Co. & Abbott (1887), 56 L. J. Ch. 558; 
Bishop v. Smyrna & Cassaba il. Co., [1895] 2 Ch. 265. 
Bet. Re Bridgewater Navigation Co., Ltd. (1888), 39 


6986. Add. Annotations :—As to (1) Consd. Collaroy 
Co. v. Giffard, [1928] Ch. 144. Refd. Re 
Metcalfe (William) & Sons, Ltd., [1933] Ch.142. 

6987. Add. Annotation :—Anpld. Re Dominion Tar 
& Chemical Co., [1929] 2 Ch. 387. 

6988. Add. Annotations :—Apld. Re Dominion Tar 
& Chemical Co., [1929] 2 Ch. 887. Refd. 
Coulson v. Austin Motor Oo. (1927), 43 
T. L. R. 498. 


6988a. No dividend declared.]-—The 

memorandum of assocn. of a co. provided 

that in the event of a winding-up the pre- 

-. ference shareholders should be entitled to 

.* yeceive in full out of the assets the amount 

- of capital paid up on their shares, & also all 

| arrears of dividend due thereon at the date 

of winding-up. A resolution was passed for 

the winding-up of the co. in Apr. 1925, at 

which date no dividends on the preference 

shares had been declared or paid for over 

four years past. After the winding up there 

was a surplus sufficient to pay arrears of 

dividend due :—Held: no dividends having 

been declared between 1921 & 1925, none were 

due, & the preference shareholders were not 

entitled to be paid anything in respect of 

arrears.—Re ROBERTS & CooPER, LTD., [1929] 

2 Ch. 383; 98 L. J. Ch. 450; 141 L. T. 636; 
[1929] B. & C. R. 74. 


6988b. —-—- ———- —-— Right to payment without 
deduction of income tax.|—Where upon the 
winding up of a co. the preference share- 
holders are entitled to payment of all arrears 
of dividend, & there is a fund available for 
payment, they are entitled to receive the 
full amount of the dividends in arrear with- 
out any deduction of income tax, in priority 
to any payment to the ordinary shareholders. 
—Re Dominion Tak & CHemicay Co., LTp., 
[1929] 2 Oh. 387; 98 L. J. Ch. 448; 142 
L. T. 15; 45 T. L. R. 601; [1929] B. & 
OC. R. 71. | 

Ano :—Consd. Re Home Grown Sugar, Ltd., [1938] 


6988c. ——- ———.]|—A co. formed to 
develop the sugar-beet industry with the 
assistance of a Govt. grant, entered into a 
contract with the Minister of Agriculture & 
Fisheries under which the Minister was to 
subscribe for & be allotted 250,000 shares of 
£1 each (being one-half of the capital of the 
co.) upon certain special conditions, the 
principal one being that for a period of ten 

















PART IIL SEOT. 87, SUB-SECT. 9.— 
D. (a). 


6975 {. 4a between aifferent classes 
of shares-—Ri of preference share- 
holders.|-~H > on the construction 
of a memorandum & arts. of assoon, 
in the event of a winding-up or liquida- 
tion of the oo. the preference share- 
holders would be entitled to participate 
rateably with the ordinary shareholders 


in any distribution of surplus asseta 
remaining after payment of the co.’s 
liabilities & repayment of all capital 
paid up on the preference & ordi 
shares, since the provision in Art. 10 
giving the preference shareholders a 

ed cumulative preferential dividend 
& the right in the win up of the 
co. to priority in pa 
over ordinary sharehold t 
an exhaustive statement of the righta 


86 


of the preference shareholders, exclud- 
ing any other right or privilege. 
Further, on construction of the memo- 
randum & arts. on a distribution of 

lus assets the -preference share- 
holders were entitled to participate 
in such bution pro rata with the 
ordinary shareholders.—CorRK ELECTRIC 
Sopety Oo., Lrp. v. CONCANNON, 
(1932) I. R, 314.—IMm. 


6988d, —-— 


years the Minister was to receive no dividend, 
but after that period a dividend of 5 per cent. 
per annum might be paid to him. Art. 10 
of the arts. of assocn. provided that in the 
event of the winding-up of the co. any surplus 
assets were to be applied, firstly, in repayment 
to the shareholders (including the Minister) 
of the issued capital; secondly, in payment 
to the Minister or his nominees of a sum 
equivalent to the amount of dividend on the 
shares issued originally to the public, less the 
amount of dividend received on the shares 
held by the Minister or his nominees. The co. 
es gone into voluntary liquidation & 
there being surplus assets for distribution :— 
Held: the sum so payable was not the gross 
amount of the dividend before deduction 
of tax but the net amount actually received 
by the shareholders other than the Minister, 
after deduction of the appropriate amount of 
income tax.—Re HomE Grown Suaar, Lrp., 
[1938} Ch. 219; [1938] 1 All KE. R. 85; 107 
L. J. Ch. 145; 158 L. T. 170; 64 T. L. R. 
Sant 82 Sol. Jo. 86; [1986-7] B. & C. R. 
— — & repayment of capital. ]— 
A clause in a co.’s memorandum of associa- 
tion in force at the date of a resolution for 
voluntary winding up provided that the 
co.’s preference shares should confer the right 
to a fixed cumulative preferential dividend 
& to half the surplus profits for each year 
after payment (or provision for the payment) 
of a specified dividend on the co.’s ordinary 
shares, & that the preference shares should 
rank with regard both to dividends & to 
capital in priority to the ordinary chares. 
The co.’s arts. of assocn. in force at the date 
of the resolution for winding up provided 
(inter alia) that the co.’s profits which ib 
should be determined to divide in any year 
should be applied, first, in paying a fixed 
cumulative preferential dividend to the 
preference shareholders, secondly, in paying 
a@ specified dividend to the ordinary share- 
holders, & thirdly, as to half in paying a 
further dividend to the preference share- 
holders, & as to half in paying a further 
dividend to the ordinary shareholders. The 
arts. further provided (inter alia) that capital 
po up on shares in advance of calls upon the 
ooting that it should carry interest should 
not while carrying interest confer a right to 
participate in profits, that the co. in general 
meeting might declare a dividend to be paid 
to the members nocord ae to their rights & 
interests in the profits, that no larger dividend 
should be declared than was recommended 
by the directors but that the co. in general 
meeting might declare a smaller dividend, & 
that no dividend should be payable except 
out of the co.’s profits or should carry interest 
against the co. 

Dividends were paid on the preference 
shares up to & including the year ending 
Mar. 81, 1930, but not for the years ending 
Mar. 81, 1931, & Mar. 31, 1932, or for the 
period from Apr. 1, 1932, to Sept. 30, 1932, 
the date of the resolution for winding up. 





6989b. 


Vol. X.—Companies. Cases 6988c— 6989c 


ordinary shareholders :—Held: on the true 
construction of the memorandum & articles 
of association, the preference shareholders 
were entitled, in priority to the ordinar 
shareholders, to payment of arrears of fixe 
cumulative preferential dividend & to repay- 
ment of capital.—Re WALTER Symons, LTD., 
[1984] Oh. 808; 108 L. J. Ch. 186; 150 
L. T. 849; [1988] B. & O. R. 287. 


6989. Add. Annotations :—Consd. Collaroy Co. v. 


Giffard, [1928] Oh. 144. Folld. Re John Dry 
Steam Tugs, Ltd., [1932] 1 Ch. 594. Consd. 
ye oo (William) & Sons, Ltd., [1933] 


6980a. ——- —-—.]—A_ co. issued preference 


shares, which entitled the holders to a 
fixed cumulative preference dividend in 
priority to the ordinary shares, but not 
conferring any priority as regards capital. 
By the arts. of assocn. it was provided that 
subject to the rights of members entitled to 
shares issued upon special conditions the 
profits of the co. should be divisible among the 
members in proportion to the amount paid 
up on the shares held by them respectively. 
The co. was wound up voluntarily & the 
liquidator having paid all dividends & debts, 
& returned the whole of the paid-up capital 
to the shareholders, there remained surplus 
assets :—Held: (1) as long as the co. was 
&® going concern the preference shareholders 
were entitled only to tho preferential dividend, 
but on the voluntary winding up this pre- 
ference was determined, & thenceforward 
the preference shares retained no preference 
or priority over the ordinary shares; 
(2) according to the constitution of the co. 
the ili facie presumption in favour of 
equality of distribution amongst all the 
shareholders ought to obtain, & the surplus 
assets, including deposit interest, would be 
distributed amongst all the shareholders 
pro rata in proportion to the amount paid up 
on their shares.—Re MADAME TUSSAUD 
Sons, Lrp., (1927} 1 Ch. 657; 96 L. J. Ch. 
328; 137L. T. 516; 43 T. L. R. 289; [1927] 
B. & C. R. 112. 
J—By the memorandum & arts. 
of assocn. of a co. it was provided that the 
reference shares should ‘ confer the right 
o a fixed cumulative dividend ”’ at a certain 
rate, ‘‘ & shall rank, both as regards dividends 
& capital, in priority to the ordinary shares.”’ 
By the arts. it was provided in the same terms 
as to the dividends, & that the preference 
shares should ‘‘ confer the right in a winding 
up to repayment of capital in priority to the 
ordinary shares ”’ :—Held: the full rights of 
the holders of preference shares, both as to 
dividends & capital, were delimited by the 
contract between them & the co., & they were 
entitled to no further rights; nothing being 
said in the contract as to ae assets, in 
the event of a winding up they were not 
entitled to share in any surplus asscts.— 
CoLLAROY Co., Lrp. v. GIFFARD, [1928] Ch. 
144; 07 L. J. Oh. 69; 188 L. T. 321; [1927] 
B. & O. R. 217. 








: tutions :—N.¥. Steam Tugs, Ltd., (1932, 
Certain preference shareholders claimed to be Ann BOL. Hated Motoalte William)" & Sons, Ltd} 
paid, out of the assets available for distribu- [1933] Ch. 142. 


.J—A co. was incorporated in 





tion, sums representing’ dividends on their 6989c. —— 


shares for the period since Mar. 31, 1930, 
&/or otherwise to share in those assets in 
priority to any repayment of capital to the 
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1909 with a capital of £25,000, divided 
equally into preference & ordinary shares of 
£10 each. a small proportion of which only 


Cases 6989c—7022a. ENGLISH AND EmprrE Diaest SUPPLEMENT. 


6989d. —— 


were fully paid. Under clause 5 of the 
articles of assocn. the preference share- 
holders were entitled (1) to a fixed cumulative 
dividend at the rate of 5 per cent. per annum 
on their paid up capital, & after payment of 
5 per cent. on the ordinary shares to an 
additional one-half hs cent. for each 1 per 
cent. in excess of 6 per cent. paid on the 
ordinary shares, & (2) to priority in the event 
of a winding up both as to the cumulative 
dividend & return of capital. 

In 1929, the co. went into voluntary 
liquidation, & after payment of all debts 
& return to the shareholders of the capital 
paid up on their shares there was a surplus 
available for distribution of £10,000 :—Held: 
on & summons taken out by the. liquidator, 
there being nothing in the articles to modify 
or exclude the normal right of the pre- 
ference shareholders to share in the distribu- 
tion of the surplus assets, they were entitled 
to rank part passu with the ordinary share- 
holders in such distribution.—Re JOHN DRY 
STEAM Tuas, Lrp., [1932] 1 Oh. 594; 101 
ven Ch. 271; 147L. T. 493; [1931]B.&C.R. 





---A co. incorporated in 1897 
with a capital of £24,000 divided into pre- 
ference & ordinary shares of £10 each, in 
1928 passed a resolution for voluntary wind- 
ing-up, having previously entered into a 
contract to sell the bulk of ita business to 
another co. At the date of the commence- 
ment of the winding-up 800 preference & 
1,400 ordinary shares had been issued fully 
paid. Preference dividends had been regu- 

ly paid, but since 1918 the profits had 


- been insufficient to allow of any declaration 


or payment of dividend on the ordinary shares. 
y clause 6 of the co.’s memorandum of 
assocn. it was provided that the preference 
shares should confer the right to a fixed 
cumulative dividend of 5 per cent. per 
annum on the sae rat paid up thereon, & 
should rank as to capital as well as dividends 
in priority to the other shares present & 
future. Art. 12 of the articles of assocn. pro- 
vided that the initial capital should be 
divided into 1,000 preference shares of £10 
each & 1,400 ordinary shares of £10 each, 
& that the preference shares should confer 
the right to a fixed cumulative dividend at 
the rate of £5 per cent. per annum, & the 
right in @ winding-up to payment of capital 
in priority to all other shares. After pay- 
ne off of debentures & all other liabilities 
sil ayment of the paid-up capital to the 
=e olders, there reniained surplus assets 
available for distribution to the value of 
£21,000, the bulk of which represented accu- 
mulated profits :—Held: the memorandum 
& articles could not be construed as either 
expressly or impliedly depriving the pre- 
ference shassboll ers of their right as con- 
tributories to share in the distribution of 
these surplus assets pari passu with the 
ordinary shareholders.—Re METCALFE (WIL- 
LIAM) & Sons, Lrp., [1938] Ch. 142; 102 


7007a. 


L. J. Ch. 121; 148 L. T. 82; 49 T. L. R. 
23; [1933] B. & C. R. 35, O. A. 


6991. Add. Annotation :—Refd. Re Fenton (No. 2), 


Ex p. Fenton Textile Assocn., Ltd., [1932] 
1 Ch. 178. 


7001. Add. Annotations :-—Distd. Re Stanton, Hogg 


v. Maule (1927), 44 T. L. R. 118. Refd. Re 


Stanton, [1928] 1 K. B. 464. 


Secured creditor—Debenture 
holder.}—The holder of a debenture issued by 
a co. in 1930, & which was in voluntary 
liquidation under an extraordinary resolution 
passed on Dec. 28, 1935, made an application 
to the ct. under 1929 Act, 8. 252, for a declara- 
tion that upon the true construction of his 
debenture the co. had charged with repay- 
ment to the debenture holder of the sum 
thereby secured all stock as therein defined, 
which was in the possession of the co. on 
Dec. 23, 1935, the date of the appointment 
by the debenture holder of a receiver & 
manager of the property thereby charged & 
all the machinery ag 3 loose plant which was 
at that date the property of the co. He 
further applied for an order that the 
liquidators should pay to him or to the 
receiver the proceeds realised by the sale 
of the said stock, machinery & plant. The 
debenture, which was dated Aug. 26, 1930, 
provided, inter alia: ‘‘The co. hereby 
charges with the said payments by way of 
floating charge, first, aJl stock in the posses- 
sion of the co. which has been purchased, 
acquired or appropriated by the co. for the 
purpose of executing orders obtained by the 
co., for the delivery of aa goods to [the 
debenture holder] . secondly, all the 
machinery & the loose plant of the co.’ 
The registrar dismissed the summons upon the 
ground that the debenture holder was not a 
creditor within sect. 252. The liquidators 
contended that the property charged by the 
debenture was confin BAned to to property in the 
gaa a of the co. on Aug. 26, 1930, the 
ate of the debenture :—AHeld: (1) the 
debenture holder, although a secured creditor, 
was a creditor within 1929 Act, s. 252, & 
was entitled to make the a plication ; (2) the 
property charged by the debenture included 
all property of the kinds described therein 
in the possession of the co. on Dec. 23, eee — 
Re PRIESTMAN (ALFRED) & Co. (1929), Lrp 
[1936] 2 All BE. R. 1840; 80 Sol. Jo. 720. 








7014a. ——— Validity of winding-up order in ques- 


ee SR to validity of a winding up cannot 
th uestioned on a motion in the winding 
aa ut must be challenged in independent 
roceedings.—te EMPIRE BUILDERS, Ltn., 
TRANSVAAL UNITED TRusT & FINANCE 
Co., Lrp. (1919), 88 L. J. Oh. 459; 121 
L. T. 238; 63 Sol. Jo. 608. 


7022. Add. Annotation :—Refd. Craven v. Black- 


pool Greyhound Stadium & Racecourse; Ltd., 
[1936] 3 All BE. R. 513. 


7022a. ——— Appeal from liquidator’s decision proper 


procedure.}—A director of a limited co., 
which went into voluntary liquidation, put 





PART II. SECT. 37, SUB-6ECT. 10. on.J—P. 
ef. To giv ¢ directions to liquidator | an action against Sete co. for malicious 
Before the action could 
come on for hearing the co. went into 
pues erase ners 
ease @ groun at no claim base ee 
PART III. SECT. 37, SUB-SECT. a: on tort could be proved for 
liquidation of a co. unless it had hoe 85; 
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—What qu 
Re amrero 


TION), 


malicious prosecutt 
Co. tre. prosecution, 
1928) N. ° L. R. “419.— 


When stay ordered—Action for 


a verestter: < 2 


commenced | prosecuted to ju ent before the 
resolution for liquidation was ed, 
the co. asked that ue pro in 
the action should be stayed.—Held: 
the action should not be stayed: PaGE 
COMMONWEALTH LIFE ASSURANCE 
Society, LTp. (1936), 36 8. R.N. S. W. 
53 N. 8. W. W. N. 21.—AUS. 


PART III. SECT. Te SUB-SECT. 11.— 


qi. 
Where a co. is being wound up volun- 
tarily, the general practice of the ct. is 
to grant an order staying execution of 
decrees against the co., except in very 


of fi. fa. & an attachment under Indian 
law. An attachment, which has not 
he been completed by sale, cannot be 
completed before the commencement 


e 
provision to 


Vol. X.—Companies. Cases 7022a—7056. 


in a proof in the liquidation in respect of ; 7086. After this case add :— 


arrears of salary & damages for dismissal. 
The liquidator allowed the proof. The 
director being dissatisfied with the amount 
awarded to him brought an action for 
damages against the co. in the King’s Bench 
Division. The co. applied for a stay of the 
action on the ground that the director, if 
dissatisfied with the liquidator’s decision, 
should appeal to a judge in the Ch. Div. 
The judge refused to stay the action. The co. 
appealed :—Held: (1) a creditor who has 
selected one method of having his claim 
adjudicated upon, which gives him the right 
to question the decision, ought not then to 
be in a position to select another method of 
adjudication; (2) in any event a decision 
in the action would have no result, as the 
liquidator’s adjudication, until reversed by a 
Judge in the Ch. Div.; (8) the action ought 
to be stayed.—CRAVEN v. BLACKPOOL GREY- 
HOUND STADIUM & RaAcEcOoURSE, LTD., [1936] 
3 All KE. R. 518; 81 Sol. Jo. 14, C. A. 


7084. For the paragraph in the original volume 


substitute the following paragraph :— 


-——— Judgment after winding up—Right of com- 


pany to recover money from third party based 
on company’s liability to judgment creditor— 
No ground for not staying execution.|—The 
manager of a co. fraudulently & without 
authority accepted bills of exchange in the 
co.’s name, & upon those bills the co. was 
sued to judgment by the holders. After 
the commencement of the action the co. went 
into voluntary liquidation. The co. sub- 
sequently recovered judgment in an action 
against a third party for damages ivr iaving 
wrongfully facilitated the commission of the 
above fraud, & for having thereby rendered 
the co. liable on the bills. The judgmeut; 
creditors in the first action then sought to 
attach under a garnishee order the money so 
payable to the co. by the third party. Onan 
application by the co. to stay the garnishee 
proceedings :—Held: where a judgment is 
recovered against a co. which is in voluntary 
liquidation the invariable practice of the ct. 
is to stay execution of the judgment unless 
there are very exceptional reasons for 
exercising its discretion otherwise, & the fact 
that the only right of the co. to recover the 
money claimed from the garnishees was based 
upon the co.’s liability to the judgment 
creditors was not such an exceptional cir- 
cumstance as to take the case out of the 
general rule.-—ANGLO-BALTIC & MEDITER- 
RANEAN BANK v. BARBER & Oo., [1924] 2 
K. B. 410; 93 L. J. K. B. 11385; 1382 L. T. 1; 
[1924] B. & C. R. 224, C. A. 


Annotation :—Consd. Gerard v. Worth of Paris, Ltd., (1936) 
2 All E. R. 905, 


Cos. Act, 
FacTory, 


——— Uncompleted by sale.\— | 939 Np. 





8. 215.}—Re Sxl 


—_— 


the provisions of sect. 268 of English 
19290.—Re RasBaRr Ich 
Lrp., I. L. B., (1937] 1 Cal. 


sp. Power of court to order 
Under Indian Com 


special circumstances. MAUY, Lip. (1 
A distinction must be drawn be- | MoHaNn Lau MEnT 
tween a se under an English writ | 50 All. 482.—IND. 


das if the execution had been 
win without. statutory | Jecline oe 
“ap ou ry 

5 tha 


t effect analogous to th under sect. 


@ scheme 


PART III. SECT. 81, SUB-SECT. 11.— 

e Or 4 ; heme-—A a | 

0 to cn order re- 

re organisa: 8) 

202 of Cos. Act 
RQ 


7048a. 


“7043b. 


7056. Add. 


nies Act, 1913, 
OGASHRAM PHAR: 
‘(In LiqutpaTION), He 
(1927), ILL. R. 


—— ——.}—See, now, 1929 Act, s. 268. 


7037a. —--— ——— Bank account in name of liquida- 


tor.j—A co. went into liquidation under a 
resolution for a member’s voluntary winding 
up. The liquidator summarily discharged its 
manageress, who sued the co. for wrongful 
dismissal & obtained judgment in default of 
defence. She applied for a garnishee order 
on a bank account in the name of the liqui- 
dator. There was no evidence of any other 
claims on the co. The master refused to 
make the order absolute, but the judge in 
chambers reversed his decision. The liqui- 
dator appealed :—Held: (1) this being a 
members’ voluntary winding up, it must be 
taken that the co. was solvent, as there was 
no evidence to the contrary. There was 
therefore no question of all creditors being 
paid in full & the ct. might properly refuse 
to exercise its discretion to stay an execution, 
& make the garnishee order absolute ; (2) the 
fact that the account was in the name of the 
liquidator was immaterial; (3) the liquida- 
tion did not in the circumstances dissolve 
the employee’s existing contract with the co. 
—GERARD v. WorTH or Paris, Lrp., [1936] © 
2 Al E. 2. 905; 80 Sol. Jo. 633, C. A. 


7042. Add. Annotation :---Refd. Re Winterbottom 


(Leeds), Ltd., [1937] 2 All BE. R. 2382. 

—— Preferential debts exceeding 
assets.|— Re SourH Ruonppa OCoLLiery Co. 
(1898), Lrp., [1928] W. N. 126. 

Landlords directors of company. ] 
—Two directors of a co. were also the land- 
lords of premises occupied by the co. Rent 
was 5} years in arrear. ‘The landlords levied 
a distress upon the goods of the co., but the 
distress had not been completed when the 
co. passed a resolution for a voluntary 
winding up. The liquidator sought to pre- 
vent the completion of the distress :—V/eld : 
in the circumstances it was inequitable that 
the landlords should complete their distress. 
They should be allowed to proceed with the 
distress only to the extent necessary to mect 
two years’ arrears of rent due, a figure based 
upon the sum which might have been allowed 
to accrue due, by a landlord who was not also 
a director of the co.—Re WINTERBOTTOM 
(Lreps), Lrp., [1937] 2 All BE. R. 232; 8 
Sol. Jo. 377. 

















ae NATIONAL STorREs, Lp. 


44a, 
(1898), 42 Sol. Jo. 740. 
7051. After this case add :— 


1929 Act, 





ST emmmamamnaed 


g. 234 (1). 
Annotations :—Apld. Re Walker’s 
Royal Exchange Assurance v. 


now, 





-}—See, 


Settlement, 


(VII. of 1813) & clause 13 of the 
Lettera Patent.—Dawson v. Hors 
MASJI; BALDWIN vv, HORMASJI (1932), 
I. L. R. 10 Ran, 438.—IND. 


atay— 
PART ITI. SEOr: Me SUB-SECT. 


sr. Trustee under voting trust agree- 
ment—Kaztent of powers of voting.J—~ 
A trustee under a voting trust agree- 
ment, the object of which is the re- 
organisation of the co., has no sign 
to vote upon bye-laws terminating the 


trust agreement.— Re FImRsTsrook 
baer ia {193631 D.L.R.92; O.R, 


Cases 7056-—7155b. ENGiise anD Empire Dicest SuPPLEMeEnt. 


Walker, [1935] Ch. 567. Consd. Re West 
Yorkshire Partial Pai, Ee (Coal Mines) 
Scheme (1935), 153 L. I. 167. 


70864. Add. Annotation :—Refd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 58. 


7074. Add. Annotations : — Consd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. Refd. Re Wilts 
& Somerset Farmers, [1928] Ch. 809. 


7076. Add. Annotations :—Consd. Re Walker’s 
Settlement, Royal Exchange Assurance v. 
Walker, [1935] Ch. 567. Refd. Wall v. 

aoe Investment Corpn., [1926] Ch. 


7082. Add. Annotation :—As to (1) Refd. Cotter v. 
National Union of Seamen, [1929] 2 Ch. 58. 


7088. Add. Annotation : — Consd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 

7102. Add. Citation :—130 L. T. 256. 

7119a. 1929 Act, s. 155—Power to acquire shares 
of dissentient shareholders—When court will 
order. ]—C. & Co., Ltd., made an offer to the 
sharehglders in H. & Co., Ltd., to acquire their 
shares in the latter co. This offer was 
accepted by shareholders representing 99-62 

er cent. of the total issued share capital of 
Fr. & Co., Ltd. The balance of :38 per cent. 
consisted of 7,465 shares. Of these 4,665 
were acquired compulsorily under 1929 Act, 
8. 155, by C. & Co. without objection by the 
holders. The remaining 2,800 shares, repre- 
senting -14 per cent. of the issued share 
capital of the co., were the subject of this 
application under sect. 155 for an order that 
resps., O. & Co., Ltd., were not entitled to 
acquire the shares of appcts. in H. & Co., 
Ltd. :—Held: where not less than nine- 
tenths of the shareholders in the transferor 
co. approve a scheme involving the transfer 
of the co.’s shares to a transferee co., prumd 
facie the offer must be taken to be a fair one, 
& the ct. will not ‘‘ order otherwise ”’ unless 
it is affirmatively established that, notwith- 
standing the views of a very large majority 
of shareholders, the scheme is unfair.—Re 
Hoare & Co., Lrp. (1933), 150 L. T. 374. 


7186a. ——— ——— Discretion of court.]—Re Evus- 
TAOP Mites Foops (1921), Lrp. (1934), 78 
Sol. Jo. 238. 


7155a. Exemption—Finance Act, 1927 (c. 10), 
s. 55-——Issue of shares in transferee company 
to holders of shares in existing company— 
Issue to nominees.]—A new co. was formed 
for the purpose of acquiring from the ‘*‘ B.”’ 
co. its property & assets. An agreement for 
sale was entered into on Oct. 22, 1928, by 
which the ‘“‘ B.’’ co. agreed to sell & the new 
co. agreed to purchase all the undertaking & 
assets of the ‘‘ B.’’ co., the consideration being 
the allotment to the liquidator of the ‘‘ B.’ 
co. or his nominees of 600,000 preference 
shares of the new co. of £1 each fully paid 





PART ILI. eh har ee 18.— 


st. Whether member of old company.) 
—In 1917 a deed to oarry into effect 
a eoheme of liquidation was drawn 
up, but it wae never in fact registered 
nor executed, although ite terms were 
aotually carried out, in that the great 
majority of shareholders in the oo, 
surrendered their sharee & renelved 
others in exohange. In 1924 certain 


the shareholders 
reling 


of these shareholders held a meeting 


direction of the liquidation :—Held: 
who in 19} 
uished their shares, pting 
shares in the other cos. in exchange, 
had ceased to be either shareholders 
or contributories & had no right to 
take any part in the m 


the co.’s affairs.—-H UNTER v. DAMODAR 
Das (1924), I. L. R. 46 All. 759.—IND. 
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& 8,600,000 ordinary shares of the new co. 
of ls. each fully paid. On Nov. 22, 1928, 
the appointment of the liquidator was con- 
firmed, & he adopted the agreement for sale. 
On Oct. 22 about 26 shareholders in the 
‘* B.” co. held the whole of the 120,000 shares 
in that co. On Nov. 22, 88,000 shares out 
-of those 120,000 shares were held by the 
solrs. of the ‘‘ B.’’ co. as bare trustees for 
the transferors, who were, as to 45,500 shares, 
eight shareholders, & as to 42,500 shares, the 
purchaser of those shares from seven share- 
olders in the ‘‘ B.’”? co. Shares in the new 
co. were allotted to the registered holders of 
11,200 shares of the ‘“‘ B.’’ co. in respect of 
those shares. The holders of the remaining 
108,800 shares of the ‘‘ B.’’ co. requested the 
liquidator of the ‘‘ B.’’ co. to procure the 
otment of the shares in the new co. to 
which they were entitled to persons other 
than themselves, & the shares were so allotted 
by the new co. In the case of a consider- 
able number of shares, exceeding 10 per 
cent. of the total consideration for sale to 
the new co. under the agreement for sale, 
‘they were allotted to persons who had 
* agreed to purchase either shares of the 
» “ B.” co. or shares of the new co. to which 
registered holders of shares in the “ B.’’ co. 
were entitled. As a consequence the first 
registered holders of shares in the new co. 
were to an extent far exceeding 10 per cent. 
of such shares, & far exceeding 10 per cent. 
of the total consideration for the sale, persons 
who were not holders of shares in the ‘‘ B.” 
co. The Comrs. of Inland Revenue held 
that the agreement for sale was liable to 
ad valorem duty under Stamp Act, 1891 
(c. 39), s. 59 :—Held: the issue of shares to 
purchasers from, or other nominees of, holders 
of shares in the ‘‘ B.’’ co. was not the issue 
of shares to holders of shares in the ‘‘ B.’’ 
co. within Finance Act, 1927 (c. 10), s. 65, 
& therefore the new co. were not entitled to 
exemption under that sect.—BRoOTEX CELLU- 
LOSE Fispres, Lrp. v. INLAND REVENUE 
Comrs., [1983] 1 K. B. 158; 102 L. J. K. B. 
211; 148 L. T. 116. 

Annotations :—Refd. Murex, Ltd. v. I. R. Comrs., [1933] 
1 K. B. 173; He Walker’s Settlement, Royal Exchange 
Assurance v. Walker, [1935] Ch. 567. 

7155b. —— ——- —— ——.]-——The I. C. I. co. 

were the holders of 79,900 shares of the P. 
co., & two persons were each the holders of 
200 shares in the P. co. as the nominees of 
the I. C. I. co. The share capital of the 
P. co. was divided into 87,500 shares. The 
I. C. I. co. & their two nominees agreed to 
sell to the M. co. the 80,300 shares in the P. 
co., which they held in consideration of the 
allotment by the M. co. to the I. C. I. co. 
or their nominees of 30,000 ordinary shares 
in the M. co. The agreement & subsequent 
transfers were executed as part of a scheme 
for the amalgamation of the P. co. the 
M.co. Thel. 0. I. co. & their two nominees 


PART Ill. made Pee 13.— 


o. Add “‘ revad. 1 0. L. R. 480.” 
i. On contract—To pay. 
—BETHELV. AUTOMATIO TOTALIBATORS, 
LTp. (1927), 28 8. RL N. 8S. W 
affd. 1 A. L. J. 386.—A 


s } ta old 
company—To oontingent asset realteed 
after -}—ANDERSON 2. 

oR-Wrat Morons, [1929] 2 D. L. R. 


had 


ent of 


executed three transfers by which they 
transferred to the M. co. three blocks of 
shares in the P. co. amounting in all to 
800,300 shares, in consideration of the allot- 
ment of the M. co. to the I. C. I. co. or their 
nominees of 30,000 ordinary shares in the 
M. co. Subsequently the M. co., in accord- 
ance with a previous request, allotted those 
30,000 shares to five nominees of the [. ©. I. 
co. The Comrs. of Inland Revenue decided 
that the three transfers were liable to ad 
valorem duty under the he ‘** Convey- 
ance or transfer on sale’’ in the First Sched. 
to the Stamp Act, 1891 (c. 59) :—Held: the 
issue of the 30,000 shares in the M. co. to 
the five nominees of the I. C. I. co. was not 
the issue of shares to the holders of shares in 
the P. co. in exchange for shares held by 
them in the P. co. ithia Finance Act, 1927 
(c. 10), s. 55 (1) (c) (ii.), & therefore the con- 
ditions laid down in that sect. for exemption 
from duty did not exist; although it was 
necessary to look at the surrounding circum- 
stances in order to see whether there was an 
amalgamation of two cos. or a reconstruction 
of # co. within meaning of sect. 55, yet in 
considering whetuer a particular instrument 
executed in purported performance of such 
amalgamation or reconstruction was subject 
to stamp duty, or whether it was exempt 
from duty, regard could only be had to the 


Vol. X.—Companies. Cases 7155b—7177a. 


TON (1921), Lrp., [1932] W. N. 208; 174 
L. T. Jo., 306. 


7169b. ——~ Whether new trustee necessary— 


Trustee Act, 1925 (c. 19), s. 44, para. (il) (c), 
s. 51 (1), para. (il) (c).]J—Re C. & H. Orica- 
TON ( sar gta [1932] W. N. 208; 


1 174 
L. T. Jo. 306. 


7169c. 1929 Act, s. 296—Equity of redemption. ]— 


In 1899 a limited co. mortgaged to the trustees 
of a will certain leasehold properties by way 
of absolute assignment subjec to the equity 
of redemption. In 1910 the co. went into 
liquidation, & in 1913, the trustees having 
called in the mtge., the co. made default & 
the trustees appointed a receiver. In 1916 
the co. was dissolved, the income of the 
property being at that time insufficient to 
meet the mtge. interest, & nothing was done 
in respect of the equity of redemption as the 
liquidator considered it to be of no value. 
The value of the property having since largely 
increased, the surviving trustee claimed to be 
entitled to the property absolutely, & the 
Crown claimed the equity of redemption as 
bona vacantia :—Held: (1) Oos. Act, 1929 
(c. 24), 3, 296, did not apply, as that sect. was 
not retrospective; (2) after the disappearance 
of the legal entity which had had the right 
of redemption the Crown was entitled to the 

roperty as bona vacaniia. — Re WELLS, 


terms of that instrument.—MurReEx, Lrp. v. WINBURNE-HANHAM | v. Howarp, [1933] 
INLAND REVENUE Comrs., [1933] 1 K. B. cone th a te 346; 148 L. T. 5; 
173; 102 L. J. K. B. 219; 148 L. T. 164. aes oe eae 
Annotation :-—Retd. Re Walkor’s Settlement, Royal Ex- | 7169d. ——- Whether retrospective.|—Re WHrLLS, 
change Assurance v. Walker, [1935] Ch. 567. SwWINBURNE-HANHAM v, Howarn, No. 7168c, 
7158. Add. Annotation :—Refd. Russian & Erelish ante. 
Bank v. Baring Bros. & Co., [1936] 1 Ait =. R. | 71748. —— Mode of application for oraeK 
505. (1) Where a co. has been dissolved, & on the 


subsequent discovery of assets a motion is 
made under 1908 Act, s. 223 (1), to declare 
the dissolution void, notice of the motion 
ought to be given to the Treasury Solr., 
since on dissolution the undistributed assets 
pass to the Crown as bona vacantia. 
(2) Under sect. 242, as to removal of defunct 
cos. from the register, the same practice 
should be adopted where there are undis- 
tributed assets.—Re Home & OOLONIAL 
INSURANCE Oo., Lrp. (1928), 44 T. L. R. 718. 


7176. Add. Annotation :—Refd, Russian & Mnglish 
Bank v. Baring Bros. & Co., [1936] 1 All K. R. 
505. 


| 7177a. —-— Effect of.|—An order of the ct., 
declaring the dissolution of a co. to have 
been void, does not affect the validity of 
proceedings taken during the interval between 


7159. Add. Annotation :—Refd. Russian & English 
Bank v. Baring Bros. & Co., [19386] 1 All E. R. 
505. 


7161. Add. Annotation :—Refd. Soc. Anon. 
Pecheries Ostendaises v. Merchants Marine 
Insce., [1928] 1 K. B. 750. 


7168. Add. Annotation :—Refd. Morris v. Harris, 
[1927] A. C. 252. 


7169. Add. Annotations :—Expld. & Distd. Re 
Wells, Swinburne-Hanham v. Howard, [1933] 
Ch. 29. Refd. Morris v. Harris, [1927] A. C. 
252; Re Katherine et cie, Ltd., [1932] 1 Ch. 
70 


After this case add :—See, now, 1929 Act, 
8. 296. 


7169a. Agreement to transfer land & equitable 
interest—Vesting order.J—He C. & H. CrRIicH- 








sco epananaeeenane tm acnnenniaememmnatnentaatemncaareeemmennamiaated) 


sb. A co. was dis- 
solved for the put ose of reconstruc- 
tion after the liquidator had entered 
into an agreement for the transfer of 
the assets, iucluding certain heritable 
property, to a new co. The new co. 
entered into possession of the heritable 
property, but did not obtain a con- 
veyance, & iteelf subsequently went 
into Noaaeen More than two years 
after the dissolution of the old co., 
@ petition was presented to the ot. by 
the liquidators of both cos. praying 
the ct. to deciare the dissolution of the 
old co. to have been void, & to empower 
the liquidator of that co. to grant such 
titles as might be requisite fo vest the 
heritable property in the new ogo. 
The ct. refused the order craved.-— 
FORTH SHIPBREAKING CoO., LTD., PRTI- 
TIONERS, [1924] 8. C. 489-90.—SCOT. 








co. void for a limited purpose only. 
The petition was amended by the 
deletion of all reforence to the purpose, 
& the ct. granted it as amended.—Re 
CHAMPDANY JoTe Co., Lrp., [1924] 
8. C. 209.—SCOT. 


sz. ———_ Applicatton more than two 
tasolution.)-—~Eight years 

after a co. was dissolved by order 
of tho ot., it wag discovered that the 
liquidator had not dealt with a feu 
held by the co. The superior & the 
liquidator presented a Saget pe crav- 
ing the ¢t. to declare the dissolution 
void, & to authorise the liguidator to 
grant a disposaitio e fen ad 
pene rema m in favour of 
he superior. The ct. refused the 
order oraved.—MacDoNaLp’s (LORD) 
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175; 1W. W. R. 804; 24 Alta. L. R. 
90.—CAN. 


PART Ill. SEOT. a SUB-SEOCT. 14.— 


sw. 4 —Jurisdiction to order 
-—~ For lmited se only.J—A 
co, went into voluntary liquidation, 
& was dissolved. Thereafter intima- 
tlon was received from the Inland 
Revenue that a sum was repayable to 
the co. in respect of excess profite 
duty, & a petition was presented to 
the ot. by the co. & the liquidator 
for an onder declaring the dissolution 
of the co, to have been void, for the 
purpose of the exercise by the liquidator 
of anthority to receive the payne & 
to grant receipt therefor :—Held: it 
was incompetent under 1908 Act, 
s. 223, to declare the dissolution of 4 


n of 


Cases 7177a—7877a. ENGLISH AND Empire Diaest SUPPLEMENT. 


the dissolution & its avoidance.—Mornris v. | 7878. Add. . Annotation :—Consd. Re Vocalion 


HARRIS, [1927] A. C. 252; 96 L. J. Ch. 258 ; 
186 L. T. 687; [1927] B. & C. BR. 65, H. L. 

7208a. Charges of fraud on _ public.}—Where 
charges have been made against a co. of 
having committed frauds, not in any way 
connected with its promotion or formation, 
in its dealings with members of the outside 
public, not being dealings with shareholders 
as regards their membership in the co., the 
desirability of investigating such charges 
under a compulsory winding up is not a 
ground for saying that creditors will be 
‘ prejudiced by a voluntary winding-up ” 
within sect. 145 of 1862 Act.—Re MEDICAL 
BATTERY Oo., [1894] 1 Ch. 444; 63 L. J. Ch. 
189; 69 L. T. 709; 42 W. R. 191; 38 
Sol. Jo. 81; 1 Mans. 104; 8 R. 46. 


7269. Add. Annotation :—Refd. Houghton v. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 76. 


7290. For existing citation read following para- 
graph & citations & anno. :— 

A creditor cannot obtain an order to con- 
tinue a voluntary winding up under the 
supervision of the ct. unless he possesses all 
the qualifications required of a_ creditor 
petitioning for a compulsory winding-up 
order. Therefore, a debt incurred by a co. 
, under an agreement entered into after it has 

one into voluntary liquidation is no ground 
or a petition for a supervision order, although 
‘the voluntary liquidation & the agreement 
formed parts of one scher.e.—Re BANK OF 
SoutH AusTraia, [1894] 8 Ch. 722; 64 

L. J. Ch. 44; 43 W. R. 209. 
annotation = Dvd. Re Bank of South Australia, [1895] 


7868. Add. Annotation :—Refd. Re Beni-Falkai 
Mining Co., [1984] Ch. 406. 

7870. Add. Annotation :—Refd. Kirby v. Wilkins, 
{1929] 2 Ch. 444. 

7871a. ——— Scheme involving reduction of capital 
——-Modification of rights of different classes of 
shareholders.|—-Re OpHams Prkss, Lrtrop., 
[1925] W. N. 10. . 


713872. Add. Annotation :—Refd. Re Garner Motors, 
Ltd., [1987] 1 All KE. R. 671. 


7873c. Circulars—SufMciency of.] 


7874a. 


71377a. 


(Foreign), Ltd. (1982), 48 T. L. R. 525. 


7878a. Arrangement between creditors & voluntary 


company ‘‘ about to be wound up ’’—-Meaning 
of.}—Held: (1) 1929 Act, s. 251 (1), applies 
only to an arrangement entered into during 
a voluntary winding-up or shortly before the 
passing of a resolution for a voluntary winding 
up; (2) a composition by a co. with its credi- 
tors, intended to make the co. solvent & 
therefore to prevent a voluntary winding up, 
is not an ‘“‘ arrangement ’’ within the sect. 
Qu.: whether the word ‘‘ arrangement ”’ 
in the sect. is intended to include a com- 
romise.—Re CoNnTaL Rapio, Lrp., [1932] 
Ch. 66; 101 L. J. Ch. 377; 148 L. T. 109; 
48 T. L. R. 458; 76 Sol. Jo. 359; [1931] 
B. & O. R. 255. 


73738b. ——— Whether compromise included.|— 


Re ContTAL Rapio, Lrp., No. 7373a, ante. 
Re DORMANs 
Lone & Co., Ltp., Re SourH DURHAM STEEL 
& Iron Co., Lrp., No. 7377a, post. 





7873d. —-—- Duty of court to scrutinise. }— 


Re Dorman, Lona & Co., Lrp., Re SouTH 
DURHAM STEEL & IRON Co., LTp., No. 7377a, 
post. 


.}—Re Star TEA COMPANY (1930), 69 
L. Jo. 80; 169 L. T. Jo. 101; [1930] W. N. 4. 


——.}]—In 1933, Dorman, Long & 
Co., Ltd., & South Durham Steel & Iron Co., 
Ltd. (hereinafter respectively called ‘‘ Dor- 
mans”? & ‘‘ South Durham’’), provisionally 
agreed that Dormans should acquire South 
Durham’s undertaking & assets. Two 
schemes of arrangement were prepared, one 
between Dormans, its 54 per cent. debenture 
stockholders & its shareholders, & the other 
between South Durham & its debenture stock- 
holders & shareholders, each scheme being 
conditional on the ct.’s sanctioning the other 
before the end of 1933. On June 19, the 
ct. ordered that Dormans & South Durham 
should convene separate meetings of their 
interested debenture stockholders & of their 
classes of shareholders, to consider & if 








PART III. SECT. 37, SUB-SECT. 15, | must be dismissed.—SaNnsaR CHAND v. | & its shareholders refused sanction 


—_ 


sf. Iule in India.)|-—Petitioner 
rayed that the People’s Bank of 


A. (b) li. rig rote (1925), I. L. R. 6 Lah. | because of (inter alia) invalidity of 


roxies.—Re NATIONAL GROCERS Co., 
TD., [1938] O. R. 142.—CAN. 


orthern India be wound up by the PART III. SECT. 87, SUB-SECT. 15.— st. What court must consider. ]|—On an 
et. It was contended by counsel for A. (6). application to sanction a scheme of 
the Bank that the Bank should not sg. Handing over of books by | strangement it is the duty of the judge 


be compulsorily wound up by the ct., | voluntary to compulsory 


liguidator— | to ascertain whether ajl statutory 


& that the opinion of the creditors & | Lien of voluntary liquidator over books.) | Tequirements have been complied 
Bharchalders in: mectita, ‘whlch had |e sraee eine Co. LTD., ary with, & whether it is fair & reasonable. 


been consistently in favour of the | N. Z. L. R. 221.—N.Z. 


pierent directors carrying on the 


quidation, should be allowed to | panT HI. SECT. 89, SUB-SECT. 1.—B. 


continue :—Held: the rule gencrally 


—Re DAIRY CORPN. OF CANADA, LTD., 
ae O. R. 436; 3 D. L. R. 347.— 





-+—Held: it could not be 


applied in England, should not apply {i -—-—_ Preferential treaiment of ‘ound that the propored plan of 
8 


ctly to India where limited 


ia- | credifor.-+—Where a co, proposed a 
bility cos. are in their infancy & share- | scheme of arrangement, under which reorganisation & resolutions were 


incapable of being for the benefit of 


holders & creditors easily misled. {| & bank appeared to be secured to the | i164 Go. or such that no reasonable men 


While the opinions of shareholders & | oxtent of 20s. in the pound :—Held: 


could consider them for the benefit 


creditors ought to be taken into con- the scheme was not ove which, iu view . 

sideration these classes of persons in | of the apparent preferential treatment ela that ‘tthe cna jority shareholders 
India at present require to be pro- | accorded to the bank, the ct. should | should vote for such plan of reorganisa- 
tected ainst thomselves.—MADAN sanction.— LaINIRRE DE RoOvUBAIXxX . tion or resolutions, they would be 


GOPAL ¥. PEOPLES BANK OF NORTHERN LEN 


f ii. 
holders not repres 





PART III. SECT, 37, SUB-SECT, 15,.— 
ee ib} ti, ment refused sanc 


G GLove & Hosrery Co., LTD., 
InpIA (1935), 1. Le R.16 Lab. 1020.~ | (19281 8. C. 91-—SCOT. abusing their powers & depriving the 


minority of their rights. Therefore, 


Views of preference share- itf. was not entitled to have an 
ented.}—Co 


arrange- unction restraining the co. from 


tion as not fairly approving such ‘plan of reorganisation 


& accurately representing the views | or passing the resolutions on the ground 





ei. .}-Held: in the absence | of the preference shareholders.—Re | of oppressivoness or an abuse of thelr 
of proof that creditors’ rights or those | LANGLEY’s, Lrp., [1938] O. R. 123.— owers by the majority shareholders.— 
of the contributories would be preju- | CAN. CARR v. B 





diced ay the voluntary winding up, f iii. 
applicatio 


M L (N ay 198i] Sw Ww R 
Proxies invalid.}—Com- INES, LTD. (No. 2), .W.R. 
nsforcompulsory winding up | promise or arrangement between co. | 61.—OAN. 
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thought fit approve the respective schemes, 
by letter enclosing a print of the scheme & 
@ proxy in the form settled in chambers. 
On June 30, a circular signed by South Dur- 
ham’s secretary, a notice of tne meetings, & 
forms of proxy settled in chambers, were sent 
to South Durham’s debenture stockholders & 
shareholders. The circular stated (inter alia) 
that a revaluation of South Durham’s assets 
had been made by its auditors & confirmed 
by two named gentlemen. The forms of 
proxy purported to appoint a certain person 
as proxy, leaving the donor of the proxy to 
write ‘‘ for’’ or ‘‘ against ’’ before the words 
‘*the scheme.’’ The meetings were to be 
held on July 19, & a note at the foot of the 
proxy stated that the proxy must be lodged 
not later than noon on July 15. On July 3 
a circular signed by Dormans’ secretary, 
notices of the meetings ordered by the ct. of 
its debenture stockholders & shareholders, 
proxies in the form settled in Chambers, & 
voting cards, were sent to Dormans’ debenture 
stockholders & shareholders. The circular 
stated (inter alia) that the whole of Dormans’ 
assets had been revalued upon the basis of 
their earning power & that the revaluation 
had been confirmed by two named gentlemen. 
These were the gentlemen who had confirmed 
the revaluation of South Durham’s assets. 
The circular stated also that the trustees for 
the stockholders, after careful investigation, 
recommended the scheme for the stockholders’ 
approval. It did not state the figures arrived 
at in the revaluation, nor did it state that, 
as was the fact, the trustees for the stock- 
holders, who were a bank which had financed 
Dormans, stood to benefit by the scheme. 
The forms of proxy were substantially v*e 
same as those sent out with South Durham’s 
circular, the date of the meetings being 
July 27, & the proxies being required to be 
lodged not later that 6 p.m. on July 25. 
Along the side of each voting card was 
written in red ink “ If you are voting as 
proxy for other holder(s), please write the 
name of holder(s) on the back of this card.”’ 
July 3 & July 10, H., a shareholder in South 
Durham, wrote to its shareholders criticising 
the scheme & asking them not to sign proxies 
in favour of it but to sign proxies against it 
which he enclosed with his second letter. 
At South Durham’s meetings H.’s proxies 
were rejected as being in a form different 
from that settled in Chambers, & certain 
Poa also were rejected as having been 
odged after the time fixed for lodging proxies. 
The chairman reported that, if H.’s proxies 
were excluded, the scheme would be carried 
by the requisite statutory majority, & that 
if they were admitted there would be a 


majority in number, but not the three-| . 


fourths’ majority in value, in favour of the 
scheme. On July 19, a committee of 
debenture stockholders in Dormans who 
opposed the scheme, among whom was L., 
sent a circular to about half the total number 
of holders of £200 or more 5% per cent. 
debenture stock, asking them to vote against 
it. Many replied that they wished to revoke 
the proxies they had lodged & vote against 
the scheme, but feared that it would be too 
late. At the meeting of Dormans’ debenture 
stockholders, voting cards with the red ink 
sidenote on them were handed to those 
attending, & the chairman asked that they 


Vol. X.—Companies. Cases 7877a—7885a. 


would record their votes on them. At the 
meeting certain proxies were Be pede be on. 
the ground that they had been lodged after 
the time fixed for lodging proxies. The 
chairman reported that at all of Dormans’ 
meetings resolutions approving the scheme 
without modification were passed. Petitions 
asking for the ct.’s sanction to the respective 
schemes came on for hearing on Nov. 22, 
Dormans’ petition being opposed by the 
debenture stockholders, of whose committee 
L. was a member, & South Durham’s by H. 
On the hearing of Dormans’ petition L. 
stated in an affidavit that he had no instruc- 
tions with his voting card, that by request 
he (L.) took a vote by show of hands on the 
chairman’s refusing to do so & declared the 
resolution approving the scheme lost, & that 
the chairman left the room. The chairman 
gave evidence denying that he left the meet- 
ing before the vote was taken & another 
witness denied that the statements in L.’s 
affidavit about the meeting were accurate. 
The confirmation of the schemes by the ct. 
was sought under 1929 Act, sects. 153 & 154, 
sects. giving power to compromise with 
creditors & members & providing for facilitat- 
ing reconstruction & amalgamation of cos. :— 
Held: (1) in determining whether a com- 
romise or arrangement should be sanctioned, 
he ct. must be satisfied that the resolutions 
in favour of it are passed by the statutory 
majority in value & number, in accordance 
with 1929 Act, sect. 153 (2), & that the pro- 
posal is such as intelligent & honest members 
of the classes concerned, acting in respect 
of their own interests, would approve ; 
(2) 1929 Act, sect. 153, gives a general right 
to vote by proxy, using any proper form of 
proxy, & the proxies need not be sent to the 
co.’s offices before the meeting ; (3) directors 
who, pursuant to the ct.’s order, receive 
proxies for or against a scheme, must use 
them; (4) it is the ct.’s duty carefully to 
scrutinise complicated schemes &, in the 
circumstances, Dormans’ circular was in- 
sufficient, & misleading in its reference to 
the approval of the scheme by the trustees 
for the stockholders, & should have stated 
the amount of the revaluation; (5) the 
description in South Durham’s circular of the 
auditors’ report as if it were a valuation of 
South Durham’s assets was justifled only if 
the report was prepared solely in order to 
ascertain the relative values of the assets 
of Dormans & South Durham, the opinions 
of South Durham’s board were justified on 
an optimistic view, & the board had acted 
reasonably & in the best interests of those 
concerned.—-Re DoRMAN, LONG & Co., Lin., 
Re Sours DurHAM STHEL & IRON Co., Lirn., 
[1934] Ch. 635; 103 L. J. Ch. 316; 1511. T. 
347 ; 78 Sol. Jo. 12. 


Annotation Se ncal Refd. Re Imperial Chemical In- 
dustries, Ltd., [1936] Ch. 587. 
7882a. ——— Scheme involving reduction, reorganl- 


sation & increase of capital.) — Re WALTERS 
(STEPHEN) & Sons, Lrp., No. 839a, ante. 


73885. Add. Annotation :—Refd. Pe Oceanic Steam 
Navigation Co., [1938] 3 All E. R. 740. 


71385a. ——— Scheme ultra vires.|-—An insolvent 
co. asked the ct., in the exercise of ita juris- 
diction under Cos. Act, 1929 (c. 23), ss. 158, 
154, to sanction a scheme whereby its whole 
undertaking would be transferred to a 
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7387 ii. 


protected fe 


issue to them of fully 
rence shares in the deb 


realisation co., all the shares of which were 
to be allotted to creditors of the co. As the 
memorandum of assocn. of the co. did not 
give the co. as a going concern power to sell or 
transfer its undertaking, objection was taken 
that the scheme was ulira vires the co. 
Objection was also taken on the ground that 
the scheme could not possibly benefit the 
shareholders, & that, therefore, the directors 
ought not to call in aid the machinery of 
sect. 163 for the benefit of the creditors with- 
out the creditors conceding some benefit to 
the shareholders. The scheme had been 
approved as required by the section :— 
Held: (1) in the absence of such a power in 
the memorandum, the scheme was ultra vires 
the co., & the ct. had no power to sanction the 
same under Cos. Act, 1929 (c. 23), ss. 153, 
164; (2) as the jurisdiction under sect. 153 
had been constantly exercised without regard 
to the interests of shareholders or classes of 
creditors having no interest in the assets of 
the co., no effect could be given to the second 
objection.—fte OCEANIC STEAM NAVIGATION 
Co., Lyrp., [1938] 3 All BE. R. 740; 159 L. T. 
467; 564 'T. L. R. 1100; 82 Sol. Jo. 646. 


7385b. “Discretion of court as to acquisition of’ 


shares of dissentient shareholders—-Terms 
must be adequate & reasonable.]—Upon a 
petition to sanction a scheme of arrangement 
& amalgamation under Cos. Act, 1929 (c. 23), 
8s. 155, the ct. has power to determine the 
terms upon which the sh:res of shareholders 
who have dissented from the schemc approved 
by the majority shall be acquired, notwith- 
standing that since the original offer was 
made the scheme has been superseded by a 
later amalgamation which has absorbed the 
transferee co., & the fact that petitioners 
cannot offer to the dissentients the original 
shares accepted by the majority rake no 
difference to the jurisdiction of the ct., which 
is only bound to decide whether the terms 
offered are adequate & reasonable, & if not, 
to substitute such other terms of purchase as, 
in its discretion, are fair & just.—Re CASTNER- 
KELLNER ALKALI Oo., Lrp., [1980] 2 Ch. 
849; 99 L. J. Ch. 458; 144 L. T. 26; 46 
T. L. R. 592. 


.}--The ct. refused to 





approve of a scheme of arrangement | Clause, the effect o 
proposed by the insolvent debtor, | determine oxactl 

corporated oo., & accepted by a | shareholders :—He 
majority vs its creditors, whereby ‘the schem 


Paap erage were to 
the unsecured 
the allotment (2) 

aid-up pre- 

r oo. or in 


ecured 
aid by debtor, & 
iitora paid in full b 


a echeme of arrangement by which 
clause 5 bho to be Ae i by a new 


the rights of the A 

ld : as the proposed 
@ was one which would commend i. oe = 
itself to a reasonable business man, 
it would receive the sanction of the ot. 
The unsuccessful objector then 
moved that the co. should be coun 
liable for his expenses, on the groun 


Cases 73885a—7404b. ENGLISH AND Empire Dicrest SUPPLEMENT. 


7301. Add. Annotation :—Refd. James Smith & 
te jonmeon): Ltd. v. Goodman, [1936] 


7398a. ——— Acquisition of shares of—Discretion 
of court.J—Re CasTNER-KELLNER ALKALI 
Co., Lrp., No. 7385a, ante. 


7402. Add. Annotations :—As to (2) Consd. Re 
Dorman, Long & Co., Re South Durham 
Steel & Iron Co., (1934] Ch. 635. Refd. Re 
atcere Chemical Industries, Ltd., [1936] 


7404a. —— Different classes of creditors—Meaning 
of.J—By sect. 2 of the Joint Stock Cos. 
Arrangement Act, 1870 (c. 104), where an 
arrangement is proposed between a co. in the 
course of being wound up & ‘‘ the creditors of 
such co., or any class of such creditors,’ the 
ct. may order that a meeting of ‘ such 
creditors or class of creditors ’’ shall be sum- 
moned, & if a majority in number, repre- 
senting three-fourths in value of ‘ such 
creditors or class of creditors,’’ agree to the 
arrangement, it shall, if sanctioned by an 
order of the ct., be ‘binding on ‘all such 
creditors or class of creditors, as the case 
may be,’’ & also on the liquidator & con- 
tributories of the co. The persons summoned 
to the meeting under the above sect. were 
the policy-holders of the co., & no separate 
meeting was summoned of those whose 
policies had, as distinct from those whose 
policies had not, matured :—Held: the insured 
persons whose policies had matured formed a 
distinct class of creditors from those whose 
policies had not matured ; a separate meeting 
of such class ought to have been held under 
the Act in order to make the arrangement 
binding upon the members of that class; 
& the arrangement did not, therefore, operate 
as a release by deft. of his claim a na 
pltfs.—SoVEREIGN LIFE ASSURANCE 
Dopp, [1892] 2 Q. B. 573; 62 L. J. Q. B. 
19; 67 L. T. 396; 41 W.R. 4; 8T. L. R. 
684; 86 Sol. Jo. 644; 4 R. 17, 0. A. 


7404b. Objections to—Should be taken on petition 
for sanction.}-—In proceedings under 1929 
Act, sect. 158, for the sanction by the ct. of 
&® compromise or arrangement between a 


not have been obtained, & the pro- 
cedure had not complied with 1908 
aa a. 120(2). —-LAINI DPE ROUBAIX 

GLEN GLOVE & Hosiery Co., LTp., 
(1926) 8. C. 91. provi 


which was ~ 


arity necessary. | 
Under sect. isa (2) of Cos. Act, 1934, 
which provides for the sanctioning of a 
proposed compromise or arrangement 
tween a co. & ite shareholders, the 
number of' shareholders present in 


u& new vo. to be or orated. The 
scheme was not one which should be 
‘forced upon an Saat creditor.— 
Re poe ees) Gee . (1021), 64 D. L. R. 


PART III. SECT. 39, SUB-SECT. 1.—E. 
af. Object o scheme—Clarification of 
. he existence of reason- 
able doubts as to the rights of sahare- 
holders under the memorandum of 
assocn. of a co. ia 2 da warran 
the ot. in a secheme 
arrangement the effoot of which is to 
remove those pager 
A limited consisted three 
classes of sharchottors, viz. a B. 
& O., whose respective righte were 
determined Bert cat © memo- 
randum rs aasocn. Questions ons having 
arisen as to the rights o oe A. share- 
holders under clause 5, the 


that dissentient shareholders could 
not be disco from bringing to 
the notioe of the ct. considerations 
which might reasonably influence the 
ct. in ateiving at a right decision. The 
ct. refused this motion, but, on con- 
sent of petitioners, found no expenses 
due to or either party in connection 
with t 6 ‘discuaaion on the objector’s 
note. Mone eanea Poel ACCESS 
& PROPERTY Co. v. ScorTrisa METRO- 
Sats ASSURANCE Co., {1932} S. C. 


PART Iii. ak re SUB-SECT. 1.— 


oh ii, ———— —— ——.]—Where a 

, being a secured creditor, im- 

y voted with the unsocured 

es tora >~Held: in the abeence of 
the Dank ae a voting o tor, 


person or by proxy at the meeting & 
voting in favour of the arrangement 
must be three-fourths of the total 
number of shares of each —— not 
merely three-fourths of class 
voting at the meeting unless athe latter 
amounts to three-fourths of the total 
of the shares of each clase of share- 
holders. eg ple Gate GROCERS, LTpD., 
bea on aps R. 81; 2D. L. R. 
62; onappeal, 11986) 3 W. W. R. 334. 


oa an ed 122 (2) of 
Cos. Act, 1934, is satisfied if share- 
holders holding three-fourths of the 
shares of each clasa held by share- 
holders present in person or by proxy 
at the meeting ap rove the proposed 
scheme; shareholders not present or 
represented by roxy Rb be dis- 
regarded.—fie PRO APART- 
BENTS Lrp., (1936] SW. ow. R. 327.— 





co. & its creditors, or any class of them, 
Eve, J., said that the responsibility for 
determining what creditors are to be sum- 
moned to any meeting, as constituting a class, 
is the appct.’s, & if the meetings are incor- 
rectly convened or constituted, or an objec- 
tion is taken to the presence of any particular 
creditors as having interests competing with 
the others, the objection must be taken on 
the hearing of the petition for sanction, & 
the appct. must take the risk of having it 
dismissed.—PrRactTich Notp, [1934] W. N. 
142; 178 L. J. Jo. 28. 


7407a. —— Omission to advertise—Sufficient 


majority present.|—Where there was an in- 
advertent omission to advertise a scheme of 
arrangement under 1908 Act, s. 120, but it 
was satisfactorily proved that thirty out of 
thirty-one shareholders of the co. had 
received the notices :—Held: the meetings 
had in substance been held in manner pre- 
scribed, & the ct. would not insist on further 
meetings being convened.—Re ANGLO- 
SPANISH TARTAR REFINERINS, Lrp. (1924), 
68 Sol. Jo. 788. 


7408. Add. Annotuiion :—Consd. Re Dorman, 


Long & Co., Re South Durham Steel & Iron 
Co., [1934] Ch. 635. 


7409. Add. Annotation :—Consd. Re Dorman, Long 


& Co., Re South Durham Steel & Iron Co., 
[1934] Ch. 635. 


7408a. ——-.]—(1) Proxy papers to be used at 


meetings to consider schemes of arrangement 
should follow the form settled by the judge, 
which empowers the proxy ‘‘ to vote far me 
& in my name [ ] the said scherne either 
with or without modification as my is 
may approve,”’ & contains opposite the dlan 
& marginal note as follows: ‘' If for, insert 
‘for,’ if against, insert ‘ against,’ & strike 
out the words after ‘scheme’ & initial altera- 
tions.’’ Proxies not according to this form 
will be properly rejected. 

(2) On a scheme of arrangement being 
sanctioned, the ct. refused to re-appoint 
the original trustees for the debenture- 
holders, it having been proved that they had 
refused to give information to the debenture- 
holders as to the trust estate, & had in fact 
acquired debentures from their cestuis que 
trust at inadequate prices, & not in their 
own names, but in the names of cos. con- 
trolled by them. 

(3) Trustees for debenture-holders are in no 
different position from other trustees, except 
that, unlike many other trustees, they are 
remunerated for their services, & whether 
the mtgor. co. is a going concern, or whether 
the security is being realised for the benefit 


of debenture-holders, the conduct of the. 


trustees is controlled by the same rules, sub- 
inst to the same restrictions, & measured 

y the same standards as are applied to other 
fiduciary agents (Eve, J.).—Re Maaapi 
Sopa Co., Lrp. (1925), 04 L. J. Ch. 2175; 41 


pa 


Vol. X.—Oompanies. Cases 7404b—7415b. 
7409b. ——-—.J—Re Dorman, Lone & Co., Lip., 


Re South DurRHAM STEEL & IRON Co., LiD., 
No. 7377a, ante. 


7408c. ———.]—-At a meeting to consider a scheme 


of arrangement a number of shareholders had 
appointed proxies ‘‘to act for me at the 
meeting ... for the purpose of considering 
&, if thought fit, approving, with or without 
modification, the proposed scheme of arrange- 
ment... & at such meeting or at any 
adjournment thereof to vote for me & in 
my name ”’ either for or against the scheme. 
At the meeting a shareholder moved an 
amendment to the resolution approving the 
scheme that the consideration of the scheme 
should be deferred until after the publica- 
tion of the accounts for the year. Upon a 
show of hands there was a majority in favour 
of the amendment, but the chairman de- 
manded a poll, & using the proxies given to 
him, secured a majority to defeat the amend- 
ment :—Held: the form of proxy did not 
restrict the holder of the proxy, so far as 
voting was concerned, to voting either for 
or against the scheme of arrangement, & 
the chairman was entitled to use the proxies 
which he held to vote upon the amendment.-— 
Re WAXED PaApgERS, Lrp., [1937] 2 All HK. R. 
481; 156 L. T. 452; 58371. LL. BR. 676; 8 
Sol. Jo. 397, C. A. 


7410. Add. Annotations :—-As to (2) Consd. Re 


Dorman, Long & Co., Fle South Durham Steel 
& Iron Co., [1934] Ch. 635. Refd. Re Imperial 
Chemical Industries, Ltd., [1936] Ch. 587. 


7411a,. Duty of directors to use.]--Re DOoRMAN, 


Lona & Co., Lrp., Re Soura DuRHAM STEEL 
& IRON Co., Larn., No. 7377a, ante. 


(7412, Add. Annotation :—Retd. Torrens v. I. KR. 


Comrs. (1933), 18 Tax Cas. 262. 


7415a. Release of joint debtor-—Other joint debtors 


not released.|—Although an accord & satis- 
faction between a creditor & one of several 
joint & several debtors discharges the other 
joint & several debtors unless it appears from 
the terms of agreement or the surrounding 
circumstances that the creditor intended to 
reserve his right against them, yet when the 
debt of one of the joint & several debtors, 
being a co., is released by a schome of arrange- 
ment in the liquidation of that co., that 
scheme doves not release the other debtors. 
The scheme has a statutory operation & is 
quite different from an agreement signed by 
the parties, & it is not necessary for the 
scheme to reserve the rights of those debtors. 
—Re GARNeER’s Motors, Lrp., [1937] Ch. 
504; [1937] 1 All E. R. 671; 106 L. J. Ch. 
365; 157 L. T. 258; 81 Sol. Jo. 218. 


7415b. Transfer of ‘‘ property ’’—-What included-— 


Contract of personal service.}-—In Jan. 1037, 
applt. entered into a written contract of 
service with a colliery co. to serve the co. as 
a coal-miner at their colliery. No notice 
to terminate the said contract was ever given 
to or by applt., & applt. did not enter there- 


after into any written contract of service with 
any other person or co. On June 4, 1937, an 
order was made under 1929 Act, s. 154, 
transferring to resp. co, the property, rights 


—— 


T. L. R. 297; 69 Sol. Jo. 365; [1925] 
B. & O. R. 70. 


Annotation :— As to (1) Consd. Re Dorman, Long & Oo., Re 
South Durham Steel & [ron Co., [1934] Ch. 635 


1s ere ene: 








ar date. rejection of the proxies was wrong.— 
PART IU. = 38, SUB-SECT. 1.— iwrecs wei lodged by creditors La niene DE ROuBAIX v. GLEN GLOVE 
- (b). within forty-eight hours of a meeting | & Hosizry Co., LTp., [1926] 8. C. 95. 
af. Time for lodging.}—Creditors’ | to approve a scheme of arrangement {| —SCOT. 
proxies need not be } at any par- | had been disallowed :—Held: the 
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7462a. ——— 


PART II!. SECT. 40, SUB-SECT. 2.—A. 


Serica for an order to have its name 


oe appHoation should 
ARLES 


non-compliance with statutory 
malities, }—A4 co. which failed to comply 
with Cos. (Reconstitution of Records) Sopa 


ance with sect. 5 ( 

Braliox & Ketatr Co., Lrp., {1926} N. 
eee struck off” :—Held - 
sl. Effect of. }—Where a 


& liabilities of the colliery co., which was 
dissolved under sect. 153 of the Act. The 
order was duly published as directed by the 
ct., but did not in fact come to the notice of 
applt. Applt. duly worked at the colliery 
until Oct. 7, 1937, & received his wages, 
which were paid week Y by resp. co. as from 
June 4, 1987. ct. 7, 1937, applt. 
absented himself sathout cause from his work 
at the colliery, & resp. co. sustained a loss of 
not less than 15s. in consequence thereof. 
Applt. was charged, under Employers & 
Workmen Act, 1875 (c. 90), s. 4, with having 
wrongfully absented himself from, or 
neglected, the service of resp. co., who claimed 
the sum of 15s. for damages for breach of 
contract. Between the date of the issue of 
the summons & the day of the hearing before 
the justices, applt. continued to work for, & 
receive wages from, resp. co. The justices 
found that there had been a breach of con- 
tract, & ordered applt. to pay the damages 
claimed & costs. Thereupon this appeal 
was brought, & applit. contended, inter alia, 
that no contract of service existed between 
him & resp. co., & that the order of the ct. 
of June 4, 1937, could not & did not effect 
a transfer of a contract of personal service, 
~ Which was by law incapable of assignment :-— 


Cases '7415b—7479a. ENGLISH AND Emprre Diaest SuPPLEMENT. 


Held: the definition of “ property ” in 1929 
Act, 8. 154 (4), whereby it ‘‘ includes property, 
rights & powers of every description,’’ was 
wide enough to include rights connected with, 
or arising out of, contractual rights as to 
service, & therefore a contract of service did 
exist between applt. & resp. co. on Oct. 7, 
1937, by virtue of the order of the ct. of 
June 4, 1937. 

Per LorD HEwart, L.C.J.: for the pur- 
pose of this subject-matter, it is quite 
artificial to draw the distinction which is 
suggested between a contract for personal 
service & a contract of any other kind.— 
NOKES v. DONCASTER AMALGAMATED COL- 
LIERIES, Lrp., [1938] 4 All E. R.6; 102 J. P. 
492; 55 T. L. R. 1; 82 Sol. Jo. 853, D. C. 


7440. After this case add :— 


now, 1929 Act, 


8. 295 (5). 





7452a. Notice of motion to be given to Treasury 


7452b. 


* 


Solicitor —— Where undistributed assets.]|—Re 
Homre & OoLontaL xJNSURANCH Oo., LTD., 
No. 7174a, ante. ' 


Filing of affidavit of notice. ]}—PRAc- 
172 L. T. Jo. 





TICH Nors, [1931] W. N. 199; 
299. 


Part 1V.—Banking Companies. 


Defences available—Liability for 
calls.)—Assumpsii on a money demand 
against a joint stock banking co. Plea, 
after setting out the deed of settlement, to 
which pltf. was a party, a set-off for calls 
due on shares held by pltf. Replication, 
‘‘ not indebted ”’ :—Held: (1) the replication 
was bad, the set-off being founded entirely 
on the deed; (2) the plea was good.— 
Mit.vatn v. Mature (1850), 6 Exch. 55; 1 











; add v. ea co. . formed due to 
or the purpose of money-lending 
whieh having alscon tinued business, | but conditional, 


been struck off the _ register, 


L. M. & P. 220; 19 L. J. Ex. 227; 14 
L. T. 0.8, 446; 155 E.R. 24. 


Annotation :—Generally, Refd. Smith v. Trowsdale (1854), 


18 Jur. 552 


7479. Add. Annotation :—Consd. Spencer v. Ash- 


worth Partington (1925), 94 L. J. K. B 447. 


7479a,. ——.]—BARCLAY v. PEARSE (1884), Zimes, 


sheaf :—Distd. Perry v. Barnett (1885), a 
487. 


can be waived by showing that it was 

inadvertence, 
neglect, the revocation is not complete 
&, on the revival of 
the charter, the co.’s existence must 
be considered to have been at no time 


accident or 


Aug. 4, ©. A. 
iad 


Anpld. Seymour vr. Bridge (1885). 14 Q. 0, 


co. was restored. The “ rights’’ pro- 
tected by the “ without prejudice nm 
clause did not include such rights as 
the Crown’s bona vacantia.— 
A.-G. FOR BRITISH COLUMBIA v. ROYAL 
BANK OF CANADA & ey AMUBSE- 


d interrupted. — BANQUR CANADIENNE | MENT Co., LTD., [1936] 1 W. R. 

ta application being "hat aor NATIONALE v. SAWOHUK, [1926] 3 ate) 50 B.C. R. 268 ; one, [1937] 

from bkpt. estate a | D. L. RK. 964; [1926] 2 W. W. R. 771; . Ww. es 273; 1D. L. R. 637; affd., 

aividend. which had become payable | 36 Man. L. R. 1.—CAN (93h) S,C. R. 459 ; 3D. LL. R. 393.— 
since the date of striking off :—Held: PART IV. SECT. 4. 





ted.— 
DALE, LTbD., [1927] 8. C. 


COT. thereto by an order of the ct. which in 
pursuance of sect. 200 of Cos. Act, 
1929, provided that it should be “‘ with- 
out ae udice to the rights of parties 

red prior to the date” of the 
restoration but contained no further 


Dissolution 2 company on 
for- 





sp. -—A co. which had been 
struck off the register was restored ar. 


Posttion of depositors.}—If a 
co. is deprived of the power to receive 
money on deposit, then in a subsequent 
bepcy. liqu dation of the oo. the 
depositors claiming for moneys on 
Sehr us oat peer to its losing such powers 

d in full, before depositors 


Act (N.1.), 1923, & was ereuuce lai yn d ita made after it lost 

diasolved may bo replaced on’ directions or provisions. The Act } claiming for deposits made after O68 

es rovided that the offect of an order for | such powers. Withdrawalg made by 
restored to me ter in accord: Yostoration was that “the co. shall | one of tho second class of depositors 


4).--Re CLONARD | 16 deemed 


existence . 


co, has 


ee continued in 
if it had not been 


not entiticd to mone 


which were on 


wil] be appropriated by the ct. to his 
deposits made before the loss of such 
owers.—Re NIPPON KINYN HA 


Crown was 
D., Ex p. ToTaro FUsINO, {19281 


defaulted in complying with Cos. noe deposit in . penk to the co.’s credit at | 1 D. L. ba 1156; 32 B. 56 ; 
as, 80-85, & ite Potters atent have | the date of the striking off & which [1923] 1 W. W. R. 880 ; y Oo. B. R. 
been revoked & canoelied, & the default were still held by the bank when the 973. —OCAN, ; 
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7484a. Shareholders——Liability to 


st. Grounds for granting or refusing 
licence—Whether company 


1927) 3 D. L. R. 
. R. R. 58.—CAN. 


71483 1. Power of directors to contract— 
Contract to 
a party.}—Held: 


BANK, 
1. L. R. 9 Lah. 360.—IND. 
ax. Superintendent 


Vol. X.—Companies. Cases 7482—7490a 


Part V.—Insurance Companies. 


7482. Add. Annotation :—Refd. Jacobs v. Batavia 


. ee Plantations Trust, [1924] 2 Oh. 


7482a. Power of company to vary rate of interest 


on loans to policy-holders.]—In an action by 
a policy-holder against an insurance co. for a 
declaration that the co. were not entitled to 
charge more than 4 per cent. interest on 
sums advanced on security of their policies, 
pitf. based his case on an alleged collateral 
contract or on established practice :—Held: 
there was no collateral contract, & the 
practice proved was to make loans at the 
rate of interest fixed by the board, & not to 
charge one fixed rate for all time.—THISELTON 
v. COMMERCIAL UNION ASSURANCE Co., [1926] 
Ch. 888; 95 LL. J. Ch. 447; 186 L. T. 114; 
70 Sol. Jo. 892. 


execution. |]— 
Affidavits of a director of the co. stating, 
that, on a certzin day, the co. discontinued 
to carry on its business, & was wholly in- 
solvent, & that its funds, property, & assets 
were & had since continued totally ex- 
hausted, & that there were no funds, property, 
or assets of or belonging to the co., or any 
other means whatsoever from or by which the 

tf. could recover or enforce payment of the 
judgment-debt ; & of the sheriff’s officer to 
whom a fi. fa. against the co. had been de- 
livered for execution, stating that he went to 
the only place in London where the cu. had 
carried on its business, & found the place 
deserted, & from information & persoaa! 


or property there:—Held: sufficient to 
entitled the judgment-creditor to execution 
against a shareholder under 7 & 8 Vict. 
c. 110, s. 68.—Ripa@way v. SEcURITY MuTUAL 
LIFE ASSURANCE SOCIETY (1856), 18 C. B. 
686; 189 E. R. 1640. 


7485a. Companies to which Assurance Companies 


Act, 1909 (c. 49), applies—Employers’ lla- 
dility insurance company—Carrying on busi- 
ness outside United Kingdom—What !s.}— 
The above Act applies to employers’ liability 
insurance business carried on in the United 
Kingdom, though the risks run, & the lia- 
bility insured against, originated outside the 
United Kingdom, as sect. 33 (1) (7) of the 
above Act refers to the place where the 
business is carried on & not to the place 
where the risks are run, the act of issuing the 
policies constituting the carrying on or 
transacting business.—Re UNITED GENERAL 


51; 96 L. J. Ch. 231; 186 L. T. 653; 71 
Sol. Jo. 141, C. A. 


Annolation :-—Refd. First Russian Insce. v. London & Lan- 


cashire Insco., [1928] Ch. 922. 


7485b. Liability of assets.]}—A policy of insurance 


under the common seal of a joint stock co. 
contained the following proviso: ‘‘ That the 
said policy, or any thing therein contained, 
shall in no case extend, or be deemed or 
construed to extend, to charge or render 
liable the respective proprietors of the said 
co., or any of them,” etc., “ to any claim or 
demand whatsoever in respect of the said 
policy, or of the assurance thereby made, 

eyond the amount of their, his or her © 
individual shares or share in the capital 
stock of the said co.; but that the capital 
stock & funds of the said co. shall alone be 
charged & liable to answer all claims & 
demands by virtue of the said assurance, or 
incident thereto ” :-—Held: the terms of the 
policy precluded the assured from any remedy 
at law against individual sharcholders; &, 
consequently, that, after using due diligence 
to obtain satisfaction of a judgment recovered 
against the co. in an action on such policy, 
by execution against their property, he was 
not entitled to issue cxecution against an 
individual shareholder, under sects. 66 & 68 
of Stat. 7 & 8 Vict. (c. 110), ss. 66, 68.— 
HALKET v. MERCHANT TRADERS’ Suir LOAN 
& Inscr. Assocn. (1849), 13 Q. B. 960; 19 
lL. J. Q. B. 59; 14 Jur. 222; 116 EB. R. 1530. 


| 7490. After this case add :-- 
inspection ascertained that they had no goods | 


COMMERCIAL INSURANCE CorpNn., [1927] 2 Ch. | 


el os 
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GENCIES, 
245 ; 


not limited to 
stand surety for debt due by 
not within the 
assocn.—— HINDUSTAN 
BENEFIT 
» L7TpD., LAHORE wv. EKSALSA 
Lrp., GUSJRANWALA (1927), 


arts. of 


of tneurance— 


L 
R. 


sy. Power to write off capital 

C.), | of -J--The power conferred by 

sect. 70 of Insurance Act, R. 8. C., 1927 

ec. 193), of ib iy off paid-up capital 

the writing off of the 

pr amount of the lost capital.— 
CANADA NATIONAL FIRE INBURANOE 

Co., (19301 3.W. W. R. 113; 4D. 

572; 39 Man. L. R. 188; 12 C. B. R. 

21.—CAN. 
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—-—- Company carrying on motor vehicle busi- 
ness.]—See Road Traffic Act, 1930 (c.43), 8. 42. 


** Policy on human. life ’’?--What 
amounts to.]—The co., now in liquidation, in 
addition to ordinary life assurance business 
issued endowment policies consisting of 
assurances of sums of money maturing at the 
expiration of a stated number of years. 
Amongst other such policies the co. issued a 
form of certificate whereby in consideration 
of an annual premium it assured payment to 
the certificate-holder (which expression in- 
cluded his exors., administrators & assigns) 
of a fixed sum at a future date, subject to a 
condition that the legal personal representa- 
tives of any certificate-holder should be at 
liberty to surrender the certificate to the co. 
within six months of the death of the holder, 
in which case the co. should pay to them the 
total amount of all premiums then paid 
thereunder :—Held: looking to the option 
of surrender given to the legal personal 


Powerse—To alter annual statement of | Irish Free State.}—A British {psurance 
company.|—Re SUN 
Co., [1927] 4 D. L. 


co. doing business in the Irish Free 
State aftor Dec. 1922, claimed not to 
be liable to make any deposits in the 
Irish Free State in consequence of 
Constitution & Adaptation of Enact- 
mente Act, 1922, art. 73, & External 
Cos. Adaptation Order, 1923, on the 
ground that the Act had been complied 
with in 1914, when deposrita were nade 
L. R. | tn England:—Held: the co. Was 
bound to make such deposits in the 
Irish Free State.—WESTERN AUBTRA- 
LIAN INSURANCE Co., LTD. o. A.-G. & 
MINISTER FOR INDUSTRY & COMMERCE, 
(1926) I. R.57; 591. lL. T. 109.—IR. 


ASSURANCE 


—Eaxtent 


. 
’ 
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representatives in case of the death of the 
holder, the form of certificate was a “‘ Laat 
on human life’ within the statutory doefini- 
tion contained in Assurance Cos. Act, 1909 
(c. 49), s. 30 (a), entitling the holder to resort 
to the statutory deposit in the liquidation of 
the co.—Re NATIONAL STANDARD LIPR 
ASSCE. CORPN., [1918] 1 Ch. 427; 87 L. J. Ch. 
283; 118 L. T. 621. 


7490b. ——— Reinsurance of fire risks.) —The 

business of reinsuring fire risks is fire insur- 

ance business within Assurance Companies 

Act, 1909 (c. 49), & a foreign co., which car- 

ries on the business of reinsurance of fire 

risks in the United Kingdom, but does not 

otherwise carry on insurance business in 

England, is bound to deposit with the Pay- 

master-General the sum prescribed by s. 2 

(1) of the Act.—FORSIKRINGSAKT. NATIONAL 

(OF COPENHAGEN) wv. A.-G., [1925] A. O. 639 ; 

04 J. K. B. 7123; 1383 L. T. 161; 41 

T. L. R. 473; 69 Sol. Jo. 548; 80 Com. 

Cas. 252, H. L.; affg. S. O. sub nom. A.-G. 

v. FORSIKRINGSAKT. NATIONAL (OF COPEN- 
HAGEN) (1924), 98 L. J. K. B. 679, O. A. 

Annotations :—Refd. First Russian Insce. v. 

Lancashire Insce., [1928] Ch. 922; Re National Benefit 

Assoe., Lx p. Wnglish Insce., [1928] Ch. 74. 

7490c. Company carrying on accident insur- 

ance business-——Charitable association. ]—The 

ct. held that the British Provident Assocn. 

‘ for Hospital & Additional Services was not 

a co. carrying on accident :nsurance business 

within Assurance Oos. Act, 1909 (c. 49), 

s. 1 (c).—-HALL D’ ATH v. BRITISH PROVIDENT 

ASSOON. FOR HOSPITAL & ADDITIONAL SER- 

VICES (1032), 48 T. L. R. 240; 76 Sol. Jo. 111. 


7493a. ——— ——— By summons under R.§.C., 
Ord. 50, r. 2 (8).)—Re CANADA Lire ASSUR- 
ANCE Co., [1929] 


7493b, ——- ———- —-—- ———.]}—A co. carrying on 
a general insurance business deposited, under 
the combined provisions of Assurance Cos. 
Act, 1909 (c. 49), & Road Traffic Act, 1930 
(c. 43), s. 42, & rules thereunder, securities 
to the value of £15,000 in respect of motor 
vehicle insurance. The securities so de- 
posited increased in market value, & the co. 
sought to exchange them for other securities 
to the value of £15,000. The questions arose 
whether an appncaton to the ct. should be 
made by petition or by summons in Chambers, 
& whether the co. had any such right :— 
Held: (1) if the £15,000 deposit had been 
made in cash, no variation could occur, &, 
therefore, if securities were deposited in lieu 
of cash, on the one hand the co. could not 
demand as of right to change those securities 
if they appreciated in value, nor, on the 
other hand, could the Paymaster-General 
demand further security in case of a deprecia- 
tion in value of the securities deposited ; 
(2) if the application were to withdraw the 
securities, the application must be by petition 
to the ct., but if tt were for a mere pare § of 
investment it must be by summons; (3) in 
either case the Board of Trade must be con- 
sulted in the first place, & the ct. has dis- 
cretion to pass such order as it may deem 
just in the particular circumstances.—Re 
GENERAL ACCIDENT, Fire & LiFe ASssuUR- 
ANCE CORPN., LTD., [1933] Ch. 349; 102 








London & }+ 


.N, 46; 167 L. T. Jo. 156. : 


6 Ch. 98; 148 L. T. 451; 49 T. L. R. 


71498c. ——_- ——— ——— Appreciation or deprecia- 
tion of securities—Whether grounds for 
variation.]—Re GENERAL ACCIDENT, Fire & 
ae ASSURANCE CORPN., Lirp., No. 7493b, 
ante. 





7493d. ——~ ——_ —_— Notice to Board of Trade.}— 


Re GENERAL ACCIDENT, Fire & LIFE ASSUR- 
ANCE CORPN., Lrp., No. 7493b, ante. 


7498. Add. Annotation :—Refd. Re Profits & 
Income Insce., [1929] 1 Ch. 262. 


7500. Add. Annotations :—Refd. Re South East 
Lancashire Insurance Co., [1935] Ch. 225; 
a of Oak Assurance Co., [1936] Ch. 


7500a. ——— Deposit by company carrying on motor 
vehicle business. ]—(1) The deposit of £15,000 
made by a co. under Assurance Companies 
Act, 1909 (c. 49), as amended by Road 
Traffic Act, 1930 (c. 43), s. 42, is primarily 
applicable in satisfaction of claims under 
motor vehicle insurance policies issued by 
the co. in priority to the claims of its general 
creditors. 

(2) The deposits dealt with in Road Traffic 

Act, 1930 (c. 43), s. 43, are primarily applic- 
able for the payment of claims arising in 
respect of third party risks only, the £15,000 
deposit being a security for the holders of 
policies coming within the motor vehicle 
insurance business.—Re Sourn-East Lan- 
CASHIRE INSURANCE Co. (1932), 102 L. J. 
Ch. 27; 49 T. L. R. 25; 76 Sol. Jo. 815. 

Annotation :-—Consd. Re South Kast Lancashire Insurance 

Oo., [1984] Oh. 374. 

7500b. ——— -}-In the winding up of an 
insurance co. carrying on motor vehicle 
insurance business, the deposit of £15,000 
made by the co. with the Accountant-Genera] 
of the Supreme Ct. under the Assurance Cos. 
Act, 1909 (c. 49), as amended by Road 
Traffic Act, 1930 (c. 43), s. 42, forms assets 
of the co. available for distribution among all 
its creditors generally, & is not primarily 
applicable to the satisfaction of the claims of 
the holders of motor vehicle insurance policies 
issued by the co.—Re SourH East LAnN- 
CASHIRE INSURANCE Oo., Lrp., [1935] Ch. 
225; 104 L. J. Ch. 168; 152 L. T. 245; 51 
T. L. R. 143; 78 Sol. Jo. 869, C. A. 

ann :—Apld. Re Hearts of Oak Assurance Co., [1936] 


7500c. ~}+—(1) Where a statutory deposit has 
been made by an assurance co., the policy 
holders of the class in respect of which the 
deposit was made & the general creditors of 
the co. whose claims arise in connection with 
the business of that class have, in a liquida- 
tion, a claim in priority to other creditors 
over the investments made by the co. 
representing that deposit. 

(2) Where an assurance co. goes into liquida- 
tion the holder of an industrial policy entered 
into before the year 1924, must, before he 
can make a claim against the deposit made 
under Life Assurance Cos. Act, 1870 (c. 61), 
show that, if he is only admitted to prove 
against the deposit made under the Act of 
1923 & against the general assets, he would 











7408 1. Application of on 


winding up.}—Re NaTIONAL BENEFIT Ry. 


ASBURANCE Co., LTD., PACIFICO GREAT 
EasTERN Co.’s CaszE, 


3 D. 


R. 289; [1927] 2 W. W. R. 
$48 ; 9. 


L. 
(1927) 86 Man. L. R. 549.—CAN. 


receive less than he would have received if 
the Act of 1928 had not been passed.—Re 
HEARTS OF OAK ASSURANCE Co., Lrp., [1936] 
Ch. 558; 105 L. J. Ch. 211; 155 L. T. 407; 
[1937-7] B. & C. RB. 65. 


7508a. ——- ———- ———.] — Re UnNiTEep BnririsH 


INSURANCE Co., No. 7526a, post. 


7510a. Insurance companies—Separate funds—Dis- 


tribution of surplus of one fund among 
members of society.]|—In Assurance Com- 
panies Act, 1909 (c. 49), as applied to indus- 
trial life assurance by the Industrial 
Assurance Act, 1923 (c. 8), there is nothing 
to prevent a society, which is carrying on 
industrial life assurance as well as ordinary 
life assurance, from distributing among its 
members such part of the surplus of the 
industrial life assurance fund as it may be 
determined to distribute in accordance with 
the provisions of its rules —WESsLEYAN & 
GENERAL ASSURANCE Society v. A.-G., 
[1933] Ch. 591; 102 L. J. Ch. 145; 148 L. T. 
403; 49 T. L. R. 140; 77 Sol. Jo. 48. 


7526a. ——.]—Where an assurance co. having 


power under its memorandum of assocn. 
to transfer its business or any part thereof 
to another co. his agreed to transfer all its 
life business to another assurance co., & the 
proposed transfer has been sanctioned by the 
ct. upon a petition presented under Assurance 
Companies Act, 1909 (c. 49), s. 13, & all 
statutory requirements in connection with 
the transfer have been duly complied with, 
the effect is that all liability of the transferring 
co. towards its policy holders is completely 
discharged, & the ct. can order payment out 
of the deposit money to the transferring co.-— 
Re UNttep British INSURANCE Cc., [L029] 
2 Ch. 430; 98 L. J. Ch. 444; 142 L. T. 12. 


75386. Add. Annotation :—Refd. Re National Bene- 


fit Assurance Co., [1931] 1 Ch. 46. 
——.]—Re BRITANNIC 


ASSURANCE Co., LTp. & ASSURANCE ComM- 
PANIES AcT, 1909 (1927), 71 Sol. Jo. 729. 


ee ee — 


7549. Add. Annotation :—As to (1) Refd. Cornish 


Mutual Agsce. v. I. R. Comrs., [1926] A. 0. 281. 


7551. After this case add :— 


./--See Assurance Cos. 
Act, 1933 (c. 9). 





(Winding-up) 


7551a. Winding-up of reinsurer—Claim against 


PART V. SECT. 8, SUB-SECT. 1. 


ties” in Victoria.}—On 
construction of the sect. the ‘‘ 
ties of the oo. in Victoria ”’ 


insuring company—Set-off.|—-By a treaty of 
reinsurance dated Apr. 13, 1920, between two 
insurance cos. the reinsurer accepted a share 
of all insurances accepted by or renewed by 
the insuring co. in its fire department. By 
Art. VIII. of the treaty the insuring co. was 
entitled to retain & accumulate out of money 
due to the reinsurer a sum equal to 40 per 
cent. of the share of all premiums credited 
to the reinsurer in the first year, this sum to 
remain as a deposit to secure the due per- 
formance of the reinsurer’s obligation. he 
insuring co. was to be entitled to retain the 
deposit, or any balance remaining after 
satisfying any obligation in respect of which 
the reinsurer might make default, until the 
determination of the agreement, paying the 
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reinsurer interest at 34 per cent. per annum 
on any part of the deposit not used in manner 
aforesaid. By Art. IX. the agreement was 
immediately determinable by notice on the 
reinsurer going into liquidation. On Jan. 81, 
1922, the reinsurer presented its own winding- 
up petition, & on Feb. 1, 1922, the insuring 
co. gave notice determining the agreement. 
On Feb. 14, 1922, a compulsory order was 
made for the winding up of the reinsurer. 
After all obligations under the treaty had 
been satisfied, there remained in the posses- 
sion of the insuring co. a sum of over £8,000 
out of the deposit & a sum of accrued interest. 
The liquidator of the reinsurer took out a 
summons for a declaration that the insuring 
co. was bound to pay over the deposit & 
interest in full. The insuring co. claimed to 
be entitled to set them off against sums due 
to it from the reinsurer under other treaties 
& policies of insurance & reinsurance :— 
Held: (1) the interest was a debt due from 
the insuring co. to the reinsurer & fell there- 
fore within Bkpcy. Act, 1914 (c. 59), s. 31, 
as being one of a number of mutual credits or 
debts arising between the parties, & that 
there was therefore a right of set-off in regard 
to it; (2) the deposit being money handed 
over to the insuring co. for a specific purpose, 
the balance remaining after satisfying the 
specific purpose continued to be excluded 
from the course of account between the 
parties & could not be the subjoct of a set-off. 
—Re Ciry EQUITABLE FIRE INSURANCE Co., 
Lrp. (2), [1930] 2 Ch. 203; 99 L. J. Ch. 636 ; 
143 L. T. 444; [1929-30] B. & OC. R. 233, 


e e 


7551b. Rights of creditors where different classes 


of business-—Priorities. | -- Assurance Cos, Act, 
1909 (c. 49), s. 8, requires that separate 
accounts shall be kepf of ali receipts in respect 
of each class of assurance business, & shall be 
carried to, & form, @ separate assurance fund 
with an appropriate name. By sects. 31 (e@), 
32 (ad), these provisions do not apply to fire 
or accident business. An insurance co. 
carried on life assurance business, bond invest- 
ment & endowment certificate business, 
motor, fire & general accident insurance 
business. At the time when an order was 
made for its compulsory winding up, it) had 
ereditors in connection with each of those 
classes of business, & also general creditors, & 
it was alleged that these funds had become so 
mixed up that it was impossible to allocate 
any asset to any particular fund :-~/Meld : 
all the creditors of the co., in respect of what- 
ever class of business their claims might be, 
were to rank part passu against the asscts of 
the co., except in so far as any particular: 
assets could be traced to the life assurance 
fund or the bond investment fund respec- 
tively.—Re LONDON GENERAL INSURANCE 
©o., Lrrp., [1938] 3 AIL BK. R. 748; 1590 1. T. 
585; 547. L. RK. LL21; 82 Sol. Jo. 697. 


7593. Add. Annotation :—Refd. Biddulph & Dis- 


ING NOE Oo 
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in sect, 448 of Cos. Act, 1928, in- 
inourred elsewhere 


e 
w is to be eatis- 
fied in Victoria.—Re Fup 


trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Oh. 576. 
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oi. —— Dominton Winding-up Act] 
—He CONTINENTAL Finx & OCaSuaLTy 


ERAL BUILD- | Co., [1924]1 W. W. R. 133.—CAN. 

gtd vig ec ii, —— eee! ai CONTINENTAL 

. : Frru & Casvarry Co., (1934]1 W. W.R. 
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Cases 7600—7627b. ENGLISH AND Empire Dicesr SUPPLEMENT. 


71600. Add. Annotations :—As to (1) Explid. He 

- Hearts of Oak Assurance Co., [1936] Ch. 558. 

As to (2) Consd. & Apld. Re Profits & Income 
Insce., [1929] 1 Ch. 262. 

7609. Add. Annotations: —Consd. Agricultural 
Wholesale Soc. v. Beh & District Agri- 
cultural Soc., [1925] Oh. 769. Refd. Hole v. 
Garnsey, [1930] A. C. 472. 

7611a. —-— Former actuary—lIn receipt of sitar 
—QOn the resignation of the actuary & 
secretary of an insurance co. which, in 
addition to other branches of insurance 
business, carried on the business of ordinary 
life assnrance, both by the issue of policies 
upon human life & by the granting of annuities 
upon human life, the directors passed a 
resolution granting him a pension. The co. 
was subsequently ordered to be wound up 
compulsorily, & the late actuary, having 
lodged a proof in respect of his pension, died 
before the proof was dealt with :—Held: 
that the annuity was an annuity within the 
meaning of the Assurance Cos. Act, 1909. 
(c. 49), & must be valued, as at the date 
of the winding-up order, in the manner 


indicated in that statute—Re Promts & |. 


INCOME INSURANCE Co., [1929] 1 Ch. 262; 
08 iL. J. Ch. 165; 140 L. T. 5263 [1929] 
B. & C. R. 17. 


7612a. —-—.]—Held: the liquidator had rightly 
, vtejected a proof, inthat the contract in respect 
of which the proof of debt ‘vas advanced, was 
a contract of marine insurance & no stamped 
policy was issued as required by law, so that. 
the contract was invalid.—ENGLisH INsuR- 
ANCE Co, v. NATIONAL BENEFIT ASSURANCE 
Co. (OFFICIAL RECEIVER), [1920] A. C. 114; 
98 L. J. Ch. 1; 140 L. T. 76; [1928] B. & 
oO. R. 67, H. L.; affg. S. C. sub nom. Re 
NATIONAL BENEFIT ASSURANCE Co., Ex p. 
ENGLISH INSURANGE Co., [1928] Ch. 74, C. A. 
Annotations -—Distd. Re Norske Lloyd Inace., [1928] W. N. 
99. Refd. Re Home & Colonial Insoe, (1929), 45 T. L. R 
658; Re National Benefit. Assurance Co., Ltd., 

1 Ch. 46; Motor Union Insurance Co., Ltd. v. 
heimer Versicherungs Gesellschaft, [1933] 1 K. 13. 812. 
7612b. Effect of compromise under 1908 Act, 
Ss. 214, accepted & acted on by parties.]|— 
Re Norske LuoyD INSURANCE Co., LTD., 

[1928] W. N. 99. 


7620. Add. Annotation :—Consd. Re Profits & 
Income Insce., [1929] 1 Ch. 262. 
7622. Add. Annotation :—Refd. Re 
Income Insce., [1929] 1 Ch. 262. 
7622a. -J——An insurance co. carrying on 
a marine & general insurance business but 
excluding from its objects (inter alia) fire 
insurance business, insured, through agents 
in Germany, a consignment of wool whilst 
: in transit from quay to warehouse & whilst 
stored in a warehouse, against all damage 
or loss for one month. The policy waa on 
& printed marine form in the German lan- 
guage, & the risks of fire & pilferage were 
included by indorsement. The policy was 





Profits & 
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repayment of premiums. an. 
1930, an order was made for the winding 
up of a life assurance oo. In May, 
1930, the official liquidator of the oo. 
informed all policy-holders in the co. 
that the co. would not out ite 
obligations under the policies. . Be- 
tween Jan.& May, 1930, certain policy- 
holders paid their premiums as they 


teen nm in meee = 


special account. 


repaid to them. 


twice tenewed whilst the wool was in storage ,; 


be tenes 08 em ene never tran 
a a 


became due to the offic.al liquidator. 
He placed the mone 


claimed that the moneys should be 
The liquidator now 
applied to the ct. for directions as to 
how he should dea! with there moneys : 


of ying the. premiums the polioy- 
holders had become entitled to prove 


upon payment of the same premium. After 
the second renewal a fire occurred causing 
serious damage to the wool. The owners 
claimed under the policy & recovered judg- 
ment in Germany, & afterwards in the King’s 
Bench Division, suing on the foreign judg- 
ment. 

The insurance co. having gone into liqui- 
dation, appcts. presented a proof for the 
amount of the judgment, but the liquidator 
rejected it :—Held: the policy, though on a 
marine form, was in substance one of fire 
insurance, the transit risks compared to the 
risk of fire in storage being relatively neg- 
ligible, & therefore the policy was ulira vires 
the co., & the liquidator was right in reject- 
ing it. The qualification of sect. 1 contained 
in Assurance Cos. Act, 1909 (c. 49), s. 28 (3), 
did not apply to the case.—Re ARGONAUT 
MARINE INSURANCE Co., Lrp., {1932] 2 Ch. 
34; 101 L. J. Ch. 217; 147 L. T. 350; 48 
T. L. R. 331; 18 Asp. M. L. OC. 308. 


7628. Add. Annotations :—As to (1) Consd. Re 
Profits & Income Insce., [1929] 1 Ch. 262. 
Refd. Re City Life Assce. (1925), 42 T. L. R. 
45. Generally, Refd. Re Parent Trust & Finance 
Co., [1936] 1 All Ik. R. 641. 


7625. Add. Annotations :-—Distd. Re National Bene- 
fit Assce., [1924] 2 Ch. 339. N.F. Re City 
Life Assce. (1925), 42 T. L. R. 45. 


7626. Add. Annotation :—-Refd. Re City Life 
Assce. (1925), 42 T. L. R. 45. 


71627. Add. Annotations :—Overd. Re City Life 
Assce. (1925), 42 T. L. R. 45. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339. 


7627a. ———.]—A policy-holder in a life assurance 
co. borrowed money from the co. on his 
policy. Before the death of the assured the 
co. was wound up, & the policy was valued 
under Assurance Companies Act, 1909 (c. 49). 
The policy-holder claimed to set off the value 
of the policy againat his debt :—Held: Bkpcy. 
Act, 1914 (c. 59), 8. 31, applied, there having 
been at the date of the winding up con- 
tractual obligations the breach of which 
might give rise to a claim for damages pro- 
vable in the winding up, & the policy-holder 
was entitled to set off the value of his policy 
against his debt.—Re NATIONAL BENEFIT 
ASSURANCE Co., Irp., [1924] 2 Ch. 339; 
94 L. J. Oh. 33; 132 L. T. 50; 40 T L. R. 
755; 68 Sol. Jo. 753 ; (1924) B. & C. R. 231. 
Annotation :—Apprvd. & Folld. Re City Lite Assce. Co. (1935); 
42 T. L. R. 45. 
71627b. ——.]—In the liquidation of a life in- 
surance co. policy holders who have mort- 
gaged their policies to the co. to secure 
advances are entitled under Bkpcy. Act, 
1914 (c. 59), 9. 31, as made applicable by 
1908 Act, s. 207, to set off the statutory 
value of their policies in full agginst the 
money due on their mtges., if the co. held the 
mtges. at the date of the commencement 
of the winding up, but not if, before that 


eed 





a a ET i A ar te 





in the liquidation for the full amount 
insured, in the event of the policy 
maturing prior to repudiation they 
were not now entitled to the repay- 
ment of the premiiuns, &, therefore, the 
moneys should be retained by the 
liquidator as assets of the co.—Re 


go received in a 
he policy-holders 


—Held: the winding-up order did not | FxpDERAL BUILDING ASSURANCE Co., 
determine th 1 ; virtu Lrp. (1934), 34 8S. R. N. 8. W. 499; 51 
e the eens ne. N. 5. W. W. N. 160.—AUS. 


1an 


Vol. X.—Companies. Cases 7627b—77387- 


42 T. L.R. 45; 70 Sol. Jo. 108; [1925] B. & 
O. R. 2338, C. A. 
Annotations :-—Refd. Re Profits & Income Insoce. (1930 
1 Ch. 208 ay Re City Equitable Fire Insurance Co., (1930) 


7 enton, zp. Fenton Textile A 
of vn a3 "Ch. 358. m ssoon. (1980), 


date, the co. had equitably assigned the 
mtges. to trustees to secure a trust fund for 
the payment of a certain class of the policies. 
—Re City Lirg AssuRANOE Co., Lrp., [1926] 
Oh. 191; 95 L. J. Ch. 65; 1384 L. T. 207 ; 


Part Vl.—Companies Registered Under Repealed Statutes. 
76478. —— Alteration in objects.}—Re Hewirr BrotruErs, Lrp. (J931), 75 Sol. Jo. 615. 


teen re ee er ee eee 


Part Vil_—-Unregistered Companies. 


7650. Add. Annotation :—Refd. Employers’ Lia- sect.—Re BOwLING & WELBY’s CONTRACT, 


bility Assce. v. Sedgwick Collings (1926), 95 [1895] 1 Ch. 663; 64 L. J. Oh. 427; 72 
L. J. K. B. 1015. L. T. 411; 39 Sol. Jo. 845; 43 W. R. 417 ; 
7668. Add. Annotation :—Refd. Re Russian &| 2 Mans. (287 Fe cates A. eee ere 
English Bank (1932), 48 T. L. R. 282. "Grounds Syndicate, Ltd. (1895), 11 _T, L. R. 668. Folld. 


Ree New York & Continental Line (1900). 54 Sol. Jo. 117. 
Consd. Llewellyn v. Kasintoe Rubber Estates, Ltd., 
[1914] 2 Ch. 670. 
7669b. ——_— Trustees of bankrupt members. ]— 
Re BOwLina & WELBY’sS OONTRACT, No. 
71669a, ante. 


71687. Add. Annotation :—Refd. Russian & English 
Bank v. Baring Bros. & Co., [1936] 1 All BE. R. 
505. 


7669a. ——- —— Representatives of deceased 
members.]—An unregistered co. cannot be 
wound up uncer Cos. Act, 1862 (c. 89), 
8s. 199, unless there are more than seven 
existing members at the date of the winding- 
up petition. Representatives of deceased 
members, trustees of bkpt. members, & past 
members, although liable to contribute to the 
debts of the co., are not members within the 





Part VIIl—Cost-Book Companies and Mining Companies 
in the Stannaries. 


77238a. —— —— ——.]—CouRTEIS v. JOHNSON | 7726. Add. Annotation :—-Refd. Jebara v. Otto- 


(1853), cited 10 Exch. 242,n.; 156 E. R. man Bank, [1927] 2 K. B. 254. 
433. 7187. Add. Annotation :-—Aas to (2) Consd. Spencer 
Annotation :-—BRefd. Watson v. Spratley (1844), 10 Exch. 222. v. Ashworth Partington, [1925] 1 . B. 


589. 





Act, 1896, & made it a condition in an ‘‘ unregistered co,’’ :— 


PART VII. SECT. 2, SUB-SECT. 1. tr as 


nder . | the contract -of eraployment of its eld: the society was not a ** partner- 

Belin I. 4 pone Bin ion. a manual lubourers that they shonid be ship, assocn., OF 90." within Jon. Act, 
members of the society. In addition : .» ® , in respec 

general partne! in a limited partner- | +) income derived from the endow- | that thore was no contractual relation 


ship consisting of two members pre- 
sented a petition for the winding up 
oF the partnership by the ot. & for the 
appointment of a liquidator :—Held: 
although it was competent for the ct. 
to appoint a judicial factor to wind up 
a limited partnership, the averments 
of parties showed t at, lee as 
to the hoping of the limited partner 
were ere Oey arise, & it was more 
expedient that the partnership should 
be wound up by the ot ——MUIRAFAD 
v. BORLAND, [1925) S. C. 474.—8COT. 


PART VII. SECT. 2, SUB-SECT. 2.—A. 


7658 1. ‘** Unr ered company "’— 
Benevolent joe ar co. & ita 
directora inatita & endowed : 
benevolent soa’ which was not 
registered Friendly Societies 


ment her income was pro- 
vidod, in terms of the constitution, by 
the members paying sinall weekly sums 
to the society, which were sires ht 
from their wages, & by the co. payin 

an equal amount. he members 
their dependanta were respectively 
entitled to sickness & death benefits. 
The ew ment was vested in a com- 
mittee ch was elected by the 
members ° in annual general meeting. 
The co., having been bought up by a 
larger concern, went out of businesa 
& the works were eventually closed 
down. A-special meeting of the get 
was shore e held, at which it w 
resolved to cease recetving contribu: 
tions & paying benefits. Gubsequently 
certain officers of the society presen 

@ petition for the winding up of the 


10] 


between the members inter se, &. 
accordingly, that it could not be wound 
up under he Act as au “ unregistered 

00.’ — Re CALEDONIAN HKMPLOYEES’ 
BaNevoLeNt SoormrTy, [1928] 8. "0. 
633.—SCOT. 


PART VII. SEOT. 2, SUB-SECT. 2.—D. 


7670 1. Association of less than seven 
members-—At date of petition.)—Held : 
the ct. may not nest Cos. Act, 8. 271 
order the winding of an unregistere 
oo. if it is compo od at the date of the 
application for ite windi up, of not 
more than 7 members. R. M. 
veers wv. HORMABJI (J) Pal 

I. L. R. 8 Ran. 658, revag. 8. C. sub no 
Re INDIAN ComPantns Aor, 19138 (1930), 
I. L. R. 8 Ran. 409.—IND. 


21* 


Oases 7848a—8839. 


EnauisH AND Empire Digest SuPPLEMENT. 
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18438a. Capital expenditure out of reserve 
funds.|}—Sums expended by the railways 
upon capital works, & furnished by drawing 
upon their own undistributed profits, pension 
funds & reserves, are not additional capital 
‘‘ raised or provided ”’ within Railways Act, 
1921 (c. 55), s. 68 (1) (b). Therefore the 
companies are not entitled to include those 
sums as capital for the purpose of fixing 
the standard rates & charges necessary to 
produce the revenue sufficient to remunerate 
them upon their capital valuation.—RHe 
STANDARD CHARGES SCHEDULE (1925), 94 
L. J. K. B. 364; 1382 L. T. 682; 897. P. 90; 
41 T. L. R. 247; 69 Sol. Jo. 326; 23 L. G. R. 
208; 18 Ry. & Oan. Tr. Cas. 133, O. A. 

7862. Add. Annotation :—As to (1) Consd. Witham 
Outfall Board v. Boston Corpn. (1926), 136 
L. T. 756. 

7904a. -}—The ct. will not grant a 
rule under 8 & 9 Vict. c. 16, s. 36, for a scire 
facias against a party as a shareholder in a 
joint stock co., upon a judgment obtained 
against the co., unless the affidavits disclose 








reasonable grounds for believing that the | 


‘party sought to be charged is a shareholder. 
The fact of his having applied for & received 
.an allotment of shares, & paid a deposit 
thereon, is not enough:—EDWARDS  v. 
KILKENNY & GREAT SOUTHERN & WESTERN 


Ry. Oo. (1863), 14 0. B. N. S. 526; 143 
K. BR. 626. 
7958a. ———_ —-—— Extent of statutory powers as to 


preference shares.}—A statutory co. under 
its special Acts with which Part II. of the 
Cos. Clauses Act, 1863 (c. 118), was in- 
corporated, issued certain preference shares. 
By the conditions endorsed on the certificates 
it was provided that, in the event of the co. 
being wound up, the holders of the preference 
shares should be entitled to have the surplus 
assets applied, in the first place, in repaying 
to them the amount paid up on their pre- 
ference shares, but should not be entitled to 
any further participation in such surplus 
assets :—Held: Cos. Olauses Act, 1863 
(c. 118), ss. 13, 14, limited a co. to which 
Part II. of that Act applied in respect of 
their powers to attach rights of dividend to 
their preference shares, but did not limit a 
co. in respect of their powers to attach other 
privileges ; the privilege of having a priority 
as regards repayment of capital in a winding- 
up was & privilege which the co. was entitled 
to attach to the preference shares; ; 
consequently, the further condition restrict- 
ing the holders of preference shares in the 
case of a winding-up to repayment out of the 
surplus assets of the capital paid up on such 
shares waa not tlira vires & was not invalid. 
—-WINDERMERE Disrricr Gas & WatsEr Co. 
v. W8HITEHRAD, [1981] 1 Ch. 558; 100 
L. J. Oh. 147; 144 L. T. 686; [1929-30] 
B. & O. R. 276. 


71956. Add. Annotation :—As to (2) Refd. Re 
King’s Settlement, King v. King, [1931] 2 
Ch. 294. 

8045. Add. Annotations :-—Distd. Aylott v. West 
Ham Corpn., Sisson v. Same (1926), 95 
L. J. Ch. 533. Refd. Dennerley v. Prestwich 
U. D. CO. (1929), 141 L. T. 602; Royal Trust 
Co. v. A.-G. for Alberta (1929), 46 T. L. R. 25. 


8091. Add. Annotation :—Refd. Lovibond v. Grand 

ao Ry. Co. of Canada, [1936] 2 All E. R. 
95. 

8126. Add. Annotation :—As to (2) Refd. Cotter 
v. National Union of Seamen [1929] Ch. 58. 

8129. Add. Annotations :—Generally, Refd. British 
Insulated & Helsby Oables v. Atherton, 
[1926] A. O. 205; Re Golomb & Porter & 
Oo.’s Arbitration (1931), 144 L. T. 583; Re 
Lee, Behrens & Oo. (1932), 48 T. L. R. 248. 

8150. Add. Annotation :—Refd. Shaw & Sons (Sal- 
ford), Ltd. v. Shaw, [1935] 2 K. B. 113. 


8176. Add. Annotations :—Refd. British Insulated 

: & Helsby Cables v. Atherton, {1926] A. C. 

' 205; Re Lee, Behrens & Oo. (1932), 48 
T. L. R. 248. 

8179. Add. Annotation :—Refd. Worcester Cor- 
setry, Ltd. ». Witting, [1936] Ch. 640. 

8198. Add. Annotation :—-As to (2) Refd. Central 
London Railway v. I. R. Comrs., London 
Electric Railway v. I. R. Comrs., Metro- 
politan Railway v. I. R. Comrs. (1934), 151 
L. T. 333. 


8207. Add. Annotation :—As to (3) Refd. Rhokana 
Corpn., Ltd. v. I. R. Comrs., (19388) A. C. 
3&0. 

8225. Add. Annotations :—Consd. Hartland v. Dig- 
gines (1924), 41 'T. L. R. 131. Refd. Michel- 
ham’s Trustees v. I. R. Comrs., Michelham 
(Lady) Exors. v. I. R. Comrs. (1930), 144 
L. T. 163; Hamilton v. I. R. Comrs., [1931] 
2K. B. 495 ; Thompson v. Trust & Loan Co. 
of Canada (1932), 48 T. L. R. 209; Weight 
v. Salmon (19384), 151 lL. BP. 4105 1. i. Comrs. 
vw. National Mortgage & Agency Co. of New 
Zealand, Ltd., [1938] A. C. 624. 

8243. Add. Annotations :—Refd. British Insulated 
& Helsby Cables v. Atherton, [1926] A. C. 205; 
Re Lee, Behrens & Co., Ltd. (1932), 48 T. L. R. 
248. 


8246. Add. Annotations :--—Refd. Morris v. Harris, 
[1927] A. C. 252; Re Glyn Valley Tramway 
Co., [1937] Ch. 465. 

8802. Add. Annotation :-—Distd. Garrard v. James, 
(1925] Ch. 616. 

8821. Add. Citation :—2 Macq. 391. 

8825. Add. Annotation :-—Consd. Consolidated En- 
tertainment, Ltd. v. Taylor, [1937] 4 All E. R. 
432. . 

8389. Add. Citation :—1 Macq. 461. 
Add. Annotations :— Apld. Re ‘Thomson, 
Thomson v. Allen, [1930] 1 Ch. 203; Bell v. 
Lever Bros., Ltd. (1931), 146 L. T. 258. 
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call thus made, & then transferred 


interval,’’ & onecall was made payable 


his 
b i. Necessity for.}—Where the | shares, was not responsible for the | on Aug. 10, & another on Nov. 10 :— 
directors of a railway a atone meeting | subsequent thus illegally made.— | Held: an interval of three months 
made several calls, payable at intervals | Moore v. McLaREn (1862), 11 C. P. | had not elapsed between the two calls, 
of two months from each other :—Held: | 534.—CAN. & that the second call was therefore 
bad, for the calls cannot be made at less b ti, —— How calculated.}+—Where | bad.—Srapaocona Fire & Lire IN- 


intervals than two months: & a 
stockholder who had paid the first 


calls on stock were to be made “ at 
periods of not lesa than three months’ 


RURANCE Co. v. MACKENZIE (1878), 2 
Cc. P, 10.—OCAN. 
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$361. Add. Annotation :—Refd, Kreditbank Cassel 
G. m. b. H. v. Schenkers, [1926] 2 K. B. 450. 

8365. Add. Annotation :—Consd. Garrard v. James, 
[1925] Ch. 616. 


8366. Add. Annotation :—Refd. Liggett (Liver- 
pool) v. Barclays Bank, [1928] 1 Pees B. Ug. 


8875. Add. Annotation :—As to (1) Consd. Re Glyn 
Valley Tramway Co., [1937] Ch. 465. 

8389. Add. Annotations : — As to (1) Apld. Garrard 
v. James, [1925] Oh. 616. Consd. Re George 
Inglefield, Ltd. (1982), 48 T. L. R. 536. 
Refd. Staffs Motor Guarantee, Ltd. v. British 
Wagon Co., [1934] 2 K. B. 805. 


8390. Add. Annotations :—Refd. Re George Ingle- 
fleld, Ltd., [1933] Ch. 1; te Lovegrove, Ex p. 
Lovegrove & Co. (Sales), Ltd., Re Lovegrove, 
Ex p. Trustees, [1935] Ch. 464, 


8412a, —-— .}—Re MERsEy Ry. Oo., Gisss 
v. MERSEY Ry. Co. (1895), 11 T. L. R. 390. 


8416. Add. Annotation :—Consd. Re Glyn Valley 
Tramway Co., [1937] Ch. 465. 

8420a. As between lenders & unsecured creditors. | 
-——A tramway co., created by private Act of 
Parliament incorporating the Cos. Olauses 
Acts, was closed down, &, after being 
registered as a limited co. under Part IX. of 
the Cos. Act, 1929, was voluntarily wound 
up. The liquidator took out a summons to 
determine (inter alia) the rights of debenture- 
holders as against unsecured creditors, & 
the extent of the charge created by the 
debentures :—Held: the tramway having 
altogether ceased to exist as a going concern, 
the debenture-holders were entitled to a 
charge on all the assets, including proceeds 
of sale of realised assets & uncade! capital, 
in priority to the claims of umnse* ur éd 
creditors.—Re GLYN VALLEY TRAMWAY <'o., 
[1937] Ch. 465; [1987] 3 All E.R. 153 106 











Leds Ch. 238; 157 L. T. 86; 68 > T. L. | 
743; 81 Sol. Jo. 479; [1986-37] B. & C. RR. 
240. 

8444a. -|—A receiver & manager was 


appointed of the undertaking of a tram- 
ways CO.— BARTLETT v. WEST METROPOLITAN 
TRAMWAYS Co., (1893]38 Ch. 487; 63 L. J. Ch. 
208; 69 L. T. 560. 


Annotation :—Dhtd. Marshall v. South Staffordshire Tram, 
Co., [1895] 2 Ch. 36. 


vol. «.—vompanies. Cases 8361—v018. 


8468. Add. Annotation :—Refd. Oswald Tillotson, 
Ltd. v. I. R. Comrs., [1933] 1 K. B. 184. 


8481a. —-— Priority in winding-up—Validity.]— | 
WINDERMERE District Gas & WATER Oo. 
v. WHITEHEAD, No. 7953a, ante. 


8481b. Condition restricting rights of preference 
shareholders——Limitation to repayment out 
of oe assots con up on share—Valldity.] 
WINDERMERD Districr Gas & WaTER Co. 

v. vy. WHITEHEAD, No. 7958a, ante. 


848ic. Surplus  assets-—— Distribution between 
original & surplus capital.}—-No provision 
was made in the memorandum or articles of 
a statutory co., which had a capital of 
£10,000, either for the distribution of surplus 
assets in the event of a winding up or for 
dividends, except that the directors could 
declare a dividend to the members in pro- 
portion to their shares. In 1902 an order, 
which was confirmed by statute, was made 
providing for an increase of the capital to 
£18,000 by an issue of additional shares. 
The order provided that the undertakers 
should not make a larger dividend pay- 
ment than one of 10 per cent. on the 
original capital & one of 7 per cent. on the 
additional capital. There was no provision 
with regard to the distribution of surplus 
assets & there was nothing olse to distinguish 
the two classes of capital. In 19836 the co.’s 
undertaking was sold & the co. was wound 
up. <A question arose as to the distribution 
of surplus assets in the hands of the liquidator 
after payment of the debts of the co. & after 
paying to the shareholders the amount paid 
up on their shares. The surplus assets 
represented inter alia the proceeds of the 
carrying on of the undertaking since the last 
dividend was declared & paid :—Held: 
(1) as no dividend had been declared by the 
directors before the winding up, the surplus 
assets could not be distributed partly as 
dividend & partly as capital ; (2) the surplus 
assets should be distributed part pussu 
between the holders of both classes of share 
capital.—_-He Syston & THURMASTON GAS, 
Ligur & Coke Co.,, Lirp., [19387] 2 All KK. KR. 
322, 


Part XIl.—Foreign Companies. 


8510. Add. Annotations :—Refd. Swedish Central 
Ry. v. Thompson, [1924] 2 K. B. 255; A.-G. 
vw. Belilios, [1928] 1 K. B. 798. 


8512. Add. Annotation :—Refd. Employers’ 


Liability ee v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 


Add. ees -—~-Refd. Sturtevant [n- 
gineering Co. v. Sturtevant Mill Co. of U.S. Ay 
Ltd., [1936] oA K. R. 137. 


8513. 





PART IX. SECT. 14, SUB-SECT. 1. 


8370 i. By issue of debentures—On 
completion of ion of ratlway— Issue 
before completion.}—-The B. & W. Ry. 
Co., whose borrowing powers were 
not to arise until a certain portion of 
their line should have been open for 
traffic, entered into an ment with 
ine: ee & W. Ry. Co. that, if the latter 

co. would advance them a sufficient 
sum to enable them to complete that 
re oe of the line, they, the B. & W. 

ue Needy when their borrowing powers 
arose, issue & deliver to the & W. 

Oo. @ sufficient amount of debentures 
to enable them to repay themselves 
the sum which they should so advance. 


wees ye 


In pursuance of this agreement, the 
8S. & W. Co. paid, from time to time, 
the contractor's acoounta, until the 

person < of the line required by the B. 
& W. Co.’s special Act to be open for 


traffic Seer le the borrowing powers 
should arise was completed. he 8. 
W. Co. advanced in that way 


The B. & W. Co.’s borrowing 
powers having geet they issued & 
elivered to the 8 

to secure that advance :—Held : 

was nothing illegal in that COR nts 
& the debentures were valid to the 
extent of £12,000, the sum actually 
advanced.—Re BAGNALSTOWN & WeEx: 
FORD Ry. Co. (1870), 4 I. R. Eq. 505.— 


IR. 
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PART X. SECT. 86. 

sb. Effect of Act Aas rile Capacity 
of Companies, 1917 (c. 12).J—The above 
Act deals only with the capacity of cos. 
to exercise their powers, & does not 
enlarge the powers themselves. Heid 
NORTH WESTERN TRUBT Oo. ti Kx 
Pore O11 Co., Lp. es foe 4 
D. L. R. 689; 1926} TW, 
35 Man. L. R. 433.—CAN, 


PART XII. SECT. 4. 
t. (top of p. 1200). Read now ‘‘w,”’ 


w (p. 1200) 1. ——~ Company holding 
de Veen in mortmatn. fan mideauee 
, incorporated in a fo State 


& 
holding no licence under Ontariv 


Cases 8514—8628c. HNGLISH AND Empire Digest SuPPLEMENT. 


8514. Add. Annotation :—Refd. Gilbert v. Gilbert 
& Bougher (1927), 06 L. J. P. 187. 

After this case add :— 

——.]— See, now, 1929 Act, s. 234 (1). 


setae ea Annotation ana Midland Bank v. 


R. Comrs., [1927] 2 K. B. 465. 

8523. a sire ortion of the paragraph in the 
olume commencing with “ Held: 

ie rere the following paragraph :— 


Held: (1) upon the construction of the 
decrees of the Soviet Govt., defte. had not 
proved that pltf. bank was dissolved or that 

the property in the bonds was no longer in 

the (2) it was not open to defts. to 
raise by way of defence to the action the 
objection that the London branch manager 
had no authority to bring the action in the 
name of pitf. bank, but they ought to have 
moved to strike out the name of the bank as 

Itf.—RoussiaNn COMMERCIAL & INDUSTRIAL 

ANK v. COMPTOIR D’EscomepTeE DE MUL- 

HouSB, [1925] A. 0.112; 98 L. J. K. B. 1098 ; 

ey ae 99; 40 T. L. R. 837; 68 Sol. Jo. 


Annotations :— As to (1) Apld. Employers’ Liability Asace- 
8 ok Go years Cae eae 95 L. J. K. B. 1015. Disti: 





rd B Bank, Ltd., [1933] A 
28 Consd. Itussian & Tetst Bank v. Bar ae 
& Co. (1938), 48 T . 193. As to (2) Folld. anque 


ee auale de Commerce de Petro Goukassow, 
©. 150. Consd. The Jupiter (No, 3a Dist 

a) ‘hs rp als (No. 3) (1927), 137 a te 
Page v. Scottis . Corpn. (1929), 9 us - . 308. 
Refds Russian & English Bank v Ban = 
1935} Ch. 120; _ hay & Sons (Salto: d), Ltd. . Shaw, 
tag 2K. B. 11 Generall y, Refd. Manco deo Bilbao v. 
ey, [1938] 2 All iw R. 253; Deutsche Bank und Disconto 
Gesellschaft v. nunane des ’Marchands de Moscou (1938), 

107 L. J. K. B. 386. 

85238a. ——-  -—-—.}+—A bank incorporated in 
- Russia in 1911, with British shareholders 
holding a majority. of the shares, established 
a branch in London under separate manage- 
ment in 1915. In 1917 the Bolshevist 
revolution took place, & the bank ceased to 
calry on any business in Russia, ite last 
aang meeting being held at Petrograd in 
une, 1917. In 1921 an action was com- 
menced in the name of the bank by British 
shareholders to recover two sums of £100,000 
& £80,000, forming part of a credit lodged by 
the former Russian Govt. with defts., an 
English bank, & alleged to have been assigned 


nh, 888 :—Conad. 


to plitfs. Pleadings were delivered, but the 
action lay dormant for several years, after 
which pleadings were amended & the A.-G. 
was added as. a deft. At some uncertain 
date, either before or shortly after the 
action was launched, pltfs. were dissolved 
& ceased to exist as a corpn. at Russian law 
by virtue of a decree of the Soviet Govern- 
ment :—-Held: on a procedure summons 
taken out by defts., the action must be stayed 
indefinitely, as pltfs. no longer existed either 
in Russia or in Great Britain. 

Semble: although extinguished in the 
country of its origin, there is power in the 
ct. to wind up the English branch of a foreign 
corpn. as an unregistered co. under 1929 
Act, 8s. 338.—Russian & ENGLISH BANK v. 
BARING Bros. & Co., Lrp., [1932] 1 Ch. 435 ; 
101 L. J. Ch. 157 ; 146 L. T. 424; 48 T.L. R. 
198; 76 Sol. Jo. 68. 


Re Russian & English pete (1932) 
h. 663; Russian & English Bank v. Baring Bros. & 
Co., [1935] Ch. 120. 


8528b. ———- ——— Application for removal of stay 


—After making of winding-up  order.}]— 


_, A Russian banking co., which had established 


a business in England, was dissolved by 
Soviet law before the coming into operation of 
1929 Act. The co. was pltf. in an action 
which was stayed in 1932 by an order of the 
ct., pltf. co. being treated as having been 
dissolved. A compulsory winding-up order 
was subsequently made under sect. 338 of 
1929 Act :—Held: 1929 Act, sect. 358 (2), did 
not operate to revive pltf. for the purposes of 
the action to which an end had been put by 
the order of the ct. or to avoid the dissolution 
brought about by the foreign law.—RUssIAN 
& ENGLISH BANK v. BARING Bros. & Co., 
Lrp., (1934] Ch. 276; 103 L. J. Ch. ae ; 
150 L. T. 353; 77 Sol. Jo. 918 ; ; {1933] B 

& O. R. 218. 


Annotation :—Consd. Russian & English Bank v. Baring 
Bros. & Co., [1935] Ch. 120. 


8528c. 








-}-A foreign co. which after 
carrying on business in this country has been 
dissolved in the country of its incorporation 
may, notwithstanding its dissolution in that 
country, be wound up as an unregistered co. 
under 1929 Act, s. 338 (1), (2), although the 
dissolution took place before the passing of 





a 


Mortmain & Charitable Uses Act, but 
registered as authorised to do business 
in Ontario, applied to be registered as 
the transferee of a charge upon land :-— 
Held: the oo. wae entitled to be 
registered without any qualification 
as to proceedings that might be taken 
under that Act or any other Act 
affecting the holding of land by corpnsa. 

—Re New Yor« LiFrs [INSURANCE Co. 
rio 53. O. L. R. 408.—CAN., 


p. 1200) |. ——— —— Burden of 
re of status to carry on business.}— 
ALLE EXTENSION Veteenelt v. 
FREEMAN (Man.), [1926] $3 W. W. R. 
474,—CAN, 


ao  {P- 1202). AOS ** reved. 56 8, C. R. 


(p. oo 4 — 
News PUBLI8 ARMBTRON aM 
Sraas & Taxi Co, ass] 8 DL. R 
568.—CAN, 


PART XII. SECT. 5. 

» General rule.}—In the abaence of 
seiaenes of the law of the fo state 
Dee ee eee pan applicable to a : 

& 
00. tncorporated under tutes 


inoor eee in t. 
ing 


applies to a oo. incorporated under a 
foreign pears: —CLARK v. THOMAS J. 
GAYTEE UDIOB INCORPORATED, 
rd Fa ay R. 89; 4D. L. R. 1038. 


PART XII. SECT. 7, SUB-SECT. 1.—-A. 
li. —— Necessity for proof of incor- 
poration. }—The sda le of Cos. Act, 
1933, requiring foreign cos. to be 
istered & licensed in Saskatchewan 
ore commencing to carry on busi- 
ness ee not prevent an : a 
ore oO. suing tn 
provsnoe on & contract made out ne 
he province with respect to property 
situate outside of the province; but 
the pltf. foreign co. must prove ite 
incorporation under the laws of the 
coun in which it alleges it is incor- 
pora 
A certifica te, purporting to be bag’ 
the hand & seal of the Seeectary at 
State for a certain state of the United 
States of America, to the effect that 
the document ee aia con- 
tains a true & correct oopy of the 
charter of the gia oo: wien a Npoctvable 
in evidence to oo. is 
ote ae But apply- 
. rule $43, leave was given 


104. 


pitf. to establish its incorporation by 
an affidavit of said Secre of State 
or of some official connec with his 
office who can testify as to the pe 
poration & verify an examined oo 

of the charter. mayan ge A 
CURITIES CORPN. 0. MANVILLE, |e 
ban W. RK 1; ¢ dD. L. R. 699.— 


i. —~—.}The Supreme Ct. 
N aw South Wales has no sicisaietion 
to entertain an action against a co. 

tered & carrying on business 
wholly outside the State & Service & 
fey ae of Process Act, 1901-1928 

th.), does not extend its jurisdiction. 
—BRAmMan. Radon LLEN ee Co-OP., 
LTD. wv. NSETTIA HOSIERY MILLIS 
Pry., io. °(1984), 51 N. ry Ww. W.N. 
16, —AUS. 


BOT anne in 
A panaalion in 
omicil of 

in New South Wales as 8 

reign gives this ct. o jurisdiction 

to interfere witb the sihte of Greditacs 
ee age Barone erg pe vecpuees: 


931), “48 Nv oo Ww. WwW. UA Oe AUS. 


8523d. -——— 


that Act; &, with the leave of the Registrar 
in Cos. Winding-up, on the instruction of the 
liquidator with the approval of the committee 
of inspection, an action may be brought in 
the name of the foreign co. to recover sums 
which at the date of its dissolution were due 
to the co. & unpaid.—Russian & ENGLISH 
BANK & FLORANCE MONTEFIORE GUEDALLA 


Vol. X.—Companies. Cases 852380—8527b. 


rity to sue in the name of the bank :—Held: 
the case was governed by Russian Commercial 
& Industrial Bank v. Comptoir d’ Escompte de 
Mulhouse, No. 8523, ante, & the defence 
failed.—BANQUE INTERNATIONALE DE CoM- 
MERCE DE PETROGRAD v. GouKassow, [1925] 
A. 0. 150; 98 L. J. K. B 1084; 182 L. T. 
116; 40 T. L. R. 887; 68 Sol. Jo. 841, HI. L. 


v. Barina Bros. & Co., Lirp., [1936] A. C. | 4nnotations -—Distd. Lazard Bros. & Co. v. Banque Indus- 
405; [1936] 1 ANE. R. 605; 105 L. J. Ch. | page te,Moscou, Lazard Bros. & Co. ». Midland Bank, 
174; 154 L. T. 602; 52 T. L. R. 393;] English Bank v. Baring Bros. & Co. (1883), 48 T. L. BR. 
[1936-7] B. & C. R. 28, H. L. 193. Refd. The Jupiter (No. 3) (1927), 187 L. T. 333; 





-}~By a decree dated June 20, 
1936, the Italian government purported to 
dissolve the Bank of Ethiopia. The Em- 
peror Haile Selassie had left Abyssinia on 
May 1 or 2, 1936. In an action begun on 
Sept. 29, 1936, the Bank of Ethiopia made 
claims against the National Bank of Egypt 
(its correspondent in Cairo & London), & 
against the liquidator appointed pursuant to 
the Italian decree. In the action direction 
was made for the trial of the issue whether 
the Bank of Ethiopia had been dissolved or 
had otherwise ceased to exist by virtue of the 
laws of the country under the laws whereof 
it was incorporated, or, if it had not so ceased 
to exist, whether the action had been brought 
with its authority. On Apr. 28, 1937, the 
Emperor Haile Selassie, in England, signed 
a decree purporting to empower all cos. 
incorporated under Ethiopian law to hold 
valid meetings of their members & of their 
councils of administration & to carry on 
business outside Abyssinia. On Apr. 29, 
1937, the issue came before the Ct. for trial. 
During the hearing there was put before the 
ct. a certificate from the Foreign Office s.ow- 
ing that the British government, in Dec. i936, 
recognised the Italian government as being 
in fact (de facto) the government of the area 
of Abyssinia then under Italian control :— 
Held; (1) the decree of June 20, 1936, was 
made by a de facto government having the 
occupied territory completely under its con- 
trol & therefore under its full governmental 
authority ; (2) the action could not be held 
to have been authorised by the Bank of 
Ethiopia, as it had not been brought by the 
liquidator’s authority. 

Semble: a de facto government has neces- 
sarily full responsibility, & its acts have the 
status of acts of a government with full 
responsibility.x—BANK OF ETHIOPIA  v. 


852728. 


Russian & English ank v. Baring Bros. & Co., [1936} 
1 All BE. R. 505; Gaekwar Baroda State Railway v. 
Habib-Ul-Haq (1938), 107 L. J P. CG. 46. 


Whether company in existence.] 
—A Russian insurance co., having its prin- 
cipal office in Petrograd & a branch office in 
London, in accordance with 1908 Act, s. 274, 
filed with the registrar the name of ©. as its 
authorised representative to accept service 
of process on its behalf. By a series of 
decrees passed in 1918 the Soviet Govt. 
urported to put all insurance cos. in Russia 
nto liquidation & to appropriate their pro- 
per In the spring of 1923 C. sent a notice 
the registrar that the co. which he repre- 
sented had ceased to exist, & at his request 
this notice was placed upon the file. In the 
summer of the same year resps. brought an 
action against the co. by specially indorsed 
writ for payment of a sum of money claimed 
to be due to them in respect of certain in- 
surance transactions. The writ was served 
upon C., who protested that he had no power 
to act for the co., & judgment was signed in 
default of appearance :~--Held: (1) at the 
date of the writ the co. had not ceased to 
exist by virtue of the decrees of the Soviet 
Govt. ; (2) the service of the writ on C. was 
valid; (3) the co. by putting on the file the 
name of a person authorised to accept service 
of process on its behalf agreed to submit to 
the jurisdiction of the ct., & it must be 
assumed that the Russian Govt. would, 
according to the comity of nations, recognise 
the judgment as offective.— MMPLOYERS’ 
LIABILITY ASSURANCE CorPpNn. v. SEDGWICK 
XOLLINS & Co., [1927] A.C. 95 ; 95 L.J.K.B. 
1015; 42 T. L. R. 749; sub nom. SEDGWICcK 
CoLtuins & Oo., Lrp. v. Rossia INSURANCE 
Co. or Prerroerap, 1386 L. T. 72, H. Ll. 3 
affg. S.C. sub nom. SEDGWICK COLLINS & Co. 
v. RosstA INSURANCE Co. OF PETROGRAD, 
[1926] 1 K. B.1,0. A. 








NATIONAL BANK OF Ea@ypr & Liguori, [1987] | annotations :—As to (1) Consd. Lazard Bros. & Go. v. Mid- 

Ch. 613; [1937] 8 All E. R.8; 106 L. J. Ch. land Bank, Ltd. i 32), 2, T: Li, i ieee ae 

:  & , ussian Insce. v. London ancas nsce., : 

279 ;_ 157 L. T. 428; 53 T. L. R. 751; 81 922. As to (3) A 1 , Sabatier », Trading Co., [1927] 1 

Sol. Jo. 479. . Ch.’ 495, Generally, Retd, The Jupiter (No. 3) (1927), 
Annotations :—Consd. Haile Selassie v. Cuble & Wireless, 137 L. T. 333; #te Vocalion (Foreign), Ltd. (1932), 4% 
Ltd., {1938] 3 All E. R. 677. Refd. Banco de Bilbao v. 525; Russian Bank for Foreign Trade, 


Rey, (1938] 2 All E. R. 253. 


8524. For the 





sala sy Sa in the original volume 





substitute the following paragraph :— 
J—A Russian bank having a head 
office in Petrograd & a branch in Paris bad, 


through ite Paris branch, a series of financial 
transactions with a customer as the result 
of which the customer was largely indebted 
to the bank. In 1920 the Paris manager 
brought an action in the name of the bank 

ainst the customer to recover the amount 
of the debt. Deft. pleaded that by virtue 
of the nationalisation of the Russian banks 
under decrees of the Soviet Govt. pitf. bank 
had ceased to exist, & that no one had autho- 


105 
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T. L. R. 

{1933} Ch. 745. 
ny extinct—Judgment by 
default—Garnishee proceedings—Invalid.j|— 
On Oct. 29, 1930, a writ was issued by applts. 
against a Moscow bank, hereinafter called 
the Industrial Bank, claiming £362,396 15s. 
as a debt & interest ; an affidavit was sworn 
on which an order was made for service of 
notice of the writ on the Industrial Bank at 
Moscow. On Nov. 24, 1930, judgment was 
entered for applts. in default of appearance. 
On Nov. 28, 1930, applte. received a letter 
from the Soviet Embassy, dated Nov. 27, 
1930, returning the notices of the writ & 
stating that they could not be delivered as 
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the Industrial Bank went out of existence 
during the 1917 Oct. revolution. On Dec. 12, 
1930, the applts. obtained a garnishee order 
nisi against resps., who were indebted to 
the Industrial Bank for a sum in excess of 
the sum for which applts. had obtained judg- 
ment. <A copy of the order was sent on the 
same day to the Industrial Bank but was 
returned marked ‘ unknown.”’ 

On the questions whether the garnishee 
order nisi should be set aside on the ground 
that the judgment was a nullity, having been 
signed against a non-existent deft., since the 
Industrial Bank had ceased to oxist as a 
juristic person before the date of the writ, 
& further whether the order should not also 
be set aside on the ground that there was no 
poor gervice on defts. even if existent :— 

eld: (1) the English ct. recognised that 
the governing authority in Russia was, & 
had been since Oct. 1917, the Soviet State, 
& the Russian Soviet law, as to whether the 
Industrial Bank was in Oct. 1930, an existing 
juristic person, was & question of fact which 
must be proved by qualified expert evidence 
as tothe foreign law & decided by the judge 
alone ; the evidence compelled the conclusion 
that the Industrial Bank was by Soviet law 
non-existent in Russia in 1930, & therefore 
the judgment & garnishee proceedings must 
be set aside; (2) the discretion of the ct. 
ought to be exercised to set: aside the order 
for service of the writ, & in refusing to treat 
the judgment as of sufficient foundation for 
a garnishee order, as the affidavit had not 
properly disclosed the position, & because 
no reference was therein made to the pro- 
cedure provided for such cases by R. S. C., 
Ord. 11, r. 8, which, if it had been complied 
with would have resulted in the judge 
becoming aware of the impossibility of service 
of the notice of the writ; (3) at the material 
time the procedure under R. S. C., Ord. 11, 
was pinndlatary, the relevant words being 
‘‘the following procedure shall be adopted ”’ 
& not as now permissive by the substitution 
since made by the Rules Committee of the 
word ‘‘ may ”’ for the word “ shall.’? Accord- 
ingly, apart from the want of accuracy in 
the affidavit, the order for substituted service 
was made by an incompetent procedure & 
was a nullity. The judgment, therefore, 
based on such service & the subsequent gar- 
nishee proceedings failed.—LazaRD Bros. & 
Co.v. MIDLAND Bank, Ltp., [1933] A. C. 289; 
102 L. J. K. B. 191; 148 L. T. 242 ; 49T. LR. 
04; 76 Sol. Jo. 888, H. L.; affy. 8. C. sub nom. 
LAZARD Bros. & Oo. v. BANQUE INDUSTRIELLE 


Baring Bros. & Co., [1935] Ch. 120; Deutsche Bank und 
Disconto Gesellschaft v. Bandage des Marchands de Moscou 
(1938), 107 L. J. K. B. 3863 

Railway v. Habib-Ul-Haq (1938), 107 L. J. P. C. 
Generally, Befd. Burr v. Anglo-French Banking Corpn. 
Ltd. (1933), 49 T. L. 

Foreign Trade, [1933] Ch. 745; MacCarthy v. Agard, 
{1933) 2 K. B. 417. 
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Gaekwar Baroda plate 


R. 405; Re Russian Bank for 











Setting aside.}—If it comes 
to the knowledze of the ct. that it has entered 
judgment in default of appearance against 
@ man who was at the time dead, or a co. 
which was at the time dissolved, or non- 
existent according to the law of its country 
of origin, the ct. is bound, after hearing the 
parties interested, of its own motion to set 
the judgment aside (ScrUTTON, L.J.).— 
LazARD Bros. & Co. v. Banque ‘INDUB- 
TRIELLE DE Moscou; LAzARD Bros. & Co. 
v. MIDLAND BANK, LtD., [1932] 1 K. B. 617; 
101 L. J. K. B. 65; 146 L. T. 240, C. A. ; 
affd., [1933] A. C. 289, H. L. 


Annotation :—Refd. MacCarthy v. Agard, [1933] 2 K. B. 417. 
8527d. 


Setting aside judgment.J—A 
Chilean co. was formed under Chilean law 
by the making of two decrees in Mar. & Apr. 
1931. On Jan. 2, 1933, a Presidential decree 
was issued declaring that the two former 
decrees creating the co. were repealed & 
left without effect. On Jan. 19, 1933, a 
judgment in favour of the then pltfs. (the 
resent defts.) was given in an action in the 

nglish High Ct. agaiust the co. Plitfs. in 
the present action, members of a Liquidation 
Commission appointed to take over the assets 
lately belonging to the Chilean co., claimed 
a declaration that the judgment given in 
the English High Ct. was null & void :— 
Held: the effect of the Presidential decree 
was that the co., although it had had a de 
facto existence, never came into legal exist- 
ence & was not a de jure entity, & was 
non-existent at the time when the judgment 
was given against it. The present plitfs. 
were therefore entitled to a declaration that 
the judgment against the co. was null & 
void as having been given against a non- 
existent deft.—-BuRR wv. ANGLO-FRENCH 
BANKING CoRPN., Lrp. (1933), 149 L. T. 
282; 40 T. L. R. 405; 77 Sol. Jo. 448. 








8542. Add. Annotations :—Refd. Sedgwick Collins 


v. Rossia Insce. of Petrograd, [1926]1 K.B.1; 
ad aa & English Bank (1932), 48 T. L. R. 


8543. Add. Annotations :—Refd. Sedgwick Collins 


v. Rossia Insce. of Petrograd (1925), 133 
L. T. 808 ; Re Vocalion (Foreign), Ltd. (1932), 
48 T. L. R. 625. : 


DE Moscow, [1932] 1 K. B. 617, C. A. 
Annotations -— As to (1) Refd. Russian & English Bank v, 


PART XIL. SECT. &, §UB-SECT. 1. 
-@f, -}+—-A winding-up 
order by a Canadian ct. in the mater 





ete 





the petition of e Canadian creditor, 
with the consent of the liquidator 
eb ier yd appointed by the ot. in 

tland, as ancillary to ons 
proceedings there:-—Held: «4 vali 
ASBESTOS O0., ALLEN 0. HANSON 
(1890), 18 8. CG. R. 667.—CAN. 


CaNADIAN 


Finding up order had been made in 


to the mating of « Oanedian winding- 


8548a. 





up order :—Held: a double liquida- 
tion should be avoided, by treating the 
duties of the Canadian liquidator as 
an to the English winding-up 
proceedings.—Re NATIONAL BENEFIT 
ASSURANCE Co., LTD., PACIFIC GREAT 


EKaSTERN Ry. : ABE, [1927] 8 
D. L. R. 289; ye 2 W. W. R, 348; 
86 Man. L. R. 49.—CAN. 


f ang! — gay Gen gf allem 
idator. oo., incorpora 
in gr Hanan Waies & on 
pusiness in Viotor was orde by 
the Supreme Ct. of New South Wales 
to be woot UPS A similar order, 
ee ont beriegged e by the Supreme Ct. 
of Victoria, provided that the Victorian 


f 
winding ap should be con aa 
anolliary to that in New South Wales. 
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Company dissolved before 1929 Act— 
Power to wind up as unregistered company— 


The Victorian Hquidator had in hand 
£1,665, proceeds of agp PR ae : 
upon the New South Wales Aquidator 
ving security to the satisfaction of 
he prothonotary in the sum of £1,500 
that the Victorian assets would be 
appied to the satisfaction of the claims 
the Victorian creditors pari passu 
with other claims of the same class, all 
moneys in the hands of the Victorian 
ee eae ee in fine co 
oO e -up, clu | 
liquidator’s remuneration, should be 
remitted to the New South Wales 
liquidator.—Re AUSTRALIAN FEDERAL 


LIFE & GENERAL ASSURANCE Co., LTD. 
Ne. 2), [1931] V. L. R. 317; Argus 
. R. 291 (Victoria).—AUS. 


8548b. 


Winding up of English branch.}—Ruvussi1an & 
ENGLISH BANK v. BARING Bros. & Co., Lrp., 
No. 8523a, ante. 





—eermcgeme 





.]—A petition was presented 
by creditors, whose debt was disputed, for 
the compulsory winding-up of an unregistered 
foreign co. which had a branch in England & 
which was dissolved by the laws of Russia 
before the 1929 Act came into operation :— 
Held: (1) the provisions of 1929 Act, s. 338, 
notwithstanding sub-sect. 2 of sect. 338, did not 
alter the law as it existed, before that statute 
came into operation, under the corresponding 
sects. of the Acts of 1862 & 1908, & the ct. 
had therefore jurisdiction to make an order 
for the compulsory winding-up of the co. 
under sect. 338 (1) (a); (2) notwithstanding 
the general rule that a disputed debt may not 
form the basis of a creditor’s petition for the 
winding-up of a co., petitioners would in the 
circumstances be otherwise without a remedy 
& were ‘entitled to proceed by a winding-up 
petition; & they were entitled to a com- 
pulsory order for the winding-up of the co.— 
Re Russian & ENGLISH BANK, [1932] 1 Ch. 
663; 101 L. J. Ch. 226; 147 L. T. 57; 48 
T. L. R. 282; 76 Sol. Jo. 201; [1931] 
B. & C. R. 140. 


Vol. a.—companies. Cases 8548a—S8582. 


London & Paris, branches with which the 
Soviet Govt. had not dealt & which it had 
not taken over. Pursuant to an order of 
the Registrar the petition had been served 
upon the persons registered as authorised 
to accept service in England, & no question 
was raised before the ct. as to the validity 
of the service :—Held: (1) the result of the 
Russian revolutionary legislation of 1917 & 
the following years was to put an end to the 
juristic existence of banking companies in- 
Hie aces in Russia, including those which 
had branches established in England; (2) 
eer from that conclusion, the impos- 
sibility of a branch of such a Russian bank 
continuing to function according to its incor- 
porating statutes was a sufficient ground for 
@ Winding-up ordor; (3) such an order might 
be made even if the debt of the petitionin 
creditor was in dispute; (4) the Sovie 
decrees could not have the effect of extin- 
gone or transferring debts regarded in 
nglish law as being locally situate in Eng- 
land; (5) the ct.’s jurisdiction was not 
affected by the circumstance that the Soviet 
Govt. which, up to the date of the judgment 
on the petition, had not intervened, might 
possibly establish a claim to some part of 


the assets.—Re RuSSIAN BANK FOR FORPIGN 
TRADE, [1933] Ch. 745; 102 L. J. Oh. 309; 
149 L. T. 65; 49 T. L. R. 253; 77 Sol. Jo. 
197; [1933] B. & OC. R. 157. 


Annotations :—Generally, Refd. Compania Navieran Vaseon- 


Annotations :—As to (2) Folld. Re Russian Bank for Foreign 
Trade, [1933] Ch. 745. Consd. Russian & English Bank 
v. Baring Bros. & Co., [1935] Ch. 120. 

8548c. —-—- ——- —-—.]—The bank was estab- 

lished in Russia in 1871 as a limited co. & 





8571. Add. Annotations :—Refd. 


: ; gada vw. Cristina S.8., (29388) A. OL 4855 Haile Selassio v. 
Ahan Fieger Pag er bata _ Cable & Wireless, Lid., (19381 5 AIL BR. 384. 
: b 
did in, among other places, London & Paris. | 8548d. —— ——- Service of petition.]— 


In 1909 it began business in Londo, filed 
particulars with the Registrar of Cmw., & 
registered the names & addresses of per-ons 
authorised to accept service in England oa 
its behalf. The bank at all material times 
consisted of more than eight members. 
Petitioner claimed to be a creditor for over 
£23,000, & asked that the bank should be 
wound up. Expert evidence for him ex- 
pressed the view that the bank had ceased 
to exist as a result of decrees made under 
the laws of the Union of Socialist, Soviet 
Republics, which decrees had transferred its 
assets to the Soviet Govt., & that payment 
could not be demanded from any person or 
body of persons. Petitioner’s debt was dis- 
puted & the bank opposed the petition on 
the ground, also supported by expert evi- 
dence, that it could not have ceased to exist 
as Jong as it had, as it claimed to have in 


LA N 


The ct. can wind up a toreign co. which has 
carried on business within the jurisdiction, 
even if the co. has ceased to exist, & if there 
is no member, officer, or servant of the co. 
on whom the petition to wind up can be 
served, the service must be effected, not 
under R. S. C., Ord. 67, r. 6, but under 
Companies (Winding Up) Rules, 1929, r. 28, 
by leaving a copy of it at the co.’s ‘‘ last 
known principal place of business” within 
the jurisdiction.—Re Tea Trapina Co. K. 
é& CC. Poprorr Bros., [1933] Ch. 647; 102 
L. J. Ch. 224; 149 L. T. 138; 77 Sol. Jo. 
215; [1933] B. & C. R. 120. 


8554. Add. Annotation :—Refd. Re Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 525. 
8556. Add. Annotation:—As to (1) Consd. Re 


Dorman, Long & Co., Re South Durham 
Steel & Iron Co., [1934] Ch. 635. 


Part XIII.—IIlegal Companies. 


Re Prevost, 
Lloyds Bank v. Barclays Bank, [1930] 2 Ch. 
383; R. v. Registrar of Joint Stock Com- 
panies, Ez p. More, [1931] 2 K. B. 197. 





638; 145 L. T. 522; 95 J.P.137; 47 T.L. R. 
883; 29 L. G. R. 452, C. A. 


8576a. ——.|—-HARVEY v. ConLeTr (1846), 15 


Sim. 832; 4 Ry. & Can. Cas. 387; 16 
L. J. Oh. 376; 10 Jur. 603; 60 EK. R. 648. 


8574a. Company selling Irish lottery tickets. ] 
—A co. was formed in England for the sale 
Fe th ote ot ee eaeeenetty 8581a. —— Action against treasurer & secretary 
& the Registrar of Joint Stock Cos. was right ae lity aby eee seer 8 on ecconne) 
in refusing to register the co.—R. v. REGIS- REE NPE 9 NO. alas . 
TRAR OF JOINT Stock ComMPANIES, Ex p. | 8582. Add. Annotation:—Refd. Greenberg v. 
More, [1931] 2 K. B. 197; 100 L. J. K. B. Cooperstein, [1926] Ch. 657. 
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Annotation :—Befd. Stewart v. Austin (1866), 36 L. J. Ch. 
162. 


Oases 8588—8688. ENGLISH AND Empire Digest SUPPLEMENT. 


8588. Add. Annotation :—Refd. Greenberg. v. Greenberg v. OCooperstein, [1926] Ch. 657; 
Cooperstein, [1926] Ch. 657. Thomas v. Evans, Jones v. South-West 
8587. Add. Annotations :—Refd. Cornish Mutual Lancashire Coal Owners’ Assocn. (1926), 135 

Assce. v. I. R. Comrs., [1926] A. ©. 281; L. T. 678. 


Part XIV.—Companies under Private Acts. 


86595a. ——- Name of member omitted from their value at the market price of the day 
memorial of names of members—Deed not of the tender, deducting the amount of the 
executed.|—Scotr v. BERKELEY (1847), 3 calls & interest.—VAN DIEMAN’s LAND Co. 
C. B. 9253; 6& Hee ae Cas. Ww aid oe v. COCKERELL (1857), 1 C. B. N. S. 732. 
ute ‘ott. = anes 8621a. ——- ———.]—-BROWNE v. LONDON NEcRO- 
Emmons (1876) 10.P.D. POLIS & NATIONAL MAUSOLEUM Co. (1857), 
ara Belt Eortal (1878), 3.0. 350; Re South 6 W. R. 188. 


London | ak arket Co., Plireoll’s Case (1888), 1 Meg. 92. 
8615. Add following para.:—Held: in an action 8638. Add. Annotations :—Consd. Liggett (Liver- 


against the co. for improperly withholding pool) v. Barclays Bank (1927), 187 L. T. 443. 
the shares after a tender of the sum due for Refd. Liggett ad aa v. Barclays Bank, 
calls & interest, A. was entitled to recover (1928] 1 K. B. 48. 


the effect of making the co. conduct a Houses Assoon., LTD. v. ‘THOPPA 

PART XI. SECT. 2, SUB-SECT. 2. lottery or keep ano co for the pur- Naru (1933), I. L. R. 56 Mad, 26.— 
sa. Jllegality as ground for winding pose of drawing a lottery or publish IND. 

Mp. —Tho ob cael of @ CO. as Benton: pro ape Picea ane praise a 
n memorandum were unobjection- such a lottery ¢€ e co. shou zs 
able, & one of its objects was to raise be wound up, since its main object was PART XIV. SECT. 2, SUB-SECT. 38. 
donation funds to carry out charitable an illegal purpose. A lottery is “a sd. Suhacription books— Conditions 
objects. By ite Arts. of Assocn. cer- distribution of prizes by lot or chance.”’ as to.}--MARMORA FOUNDRY Co. t, 
tain objects were introduced which bad -—-UNIVERSAL MurvuaL Arp & PooR MURNEY (1850),1C, P. 29.—CAN. 


108 


Vol. XI. Cases 18- 


COMMONS AND RIGHTS OF COMMON. 


Norr.—As to commons & righte of common after 1925, see Law of Property Act, 1925 (c. 20), 
as. 193, 194. 


Part I1.—Different Kinds of Rights of Common. 


18. Add. Annotation :— As to (1) Refd. Stoney v. | 224. Add. Annotation :—Generally, Refd. Re Smith, 
Eastbourne R. C. & Devonshire (1926), 95 Public Trustee v. Smith, [1932] 1 Ch. 153. 
L. J. Ch. 312. 226. Add. Annotation :—As to (2) Refd. Hodgson v. 
: McCreagh (1928), 92 L. J. Ch. 426. 


Part V.—-Right of Free Warren. 





823. Add. Annotation :—Consd. Hodgson v. Mc- evidence supporting his claim by prescription 
Creagh (1923), 93 L. J. Ch. 339. to the presumption of a lost grant.—Hopason 
828a. In demesne land—Is warren in gross.]} v. McOREAGH (1923), 03 L. J. Ch. 339; 131 
—Deft., lord of :he manor of B., claimed L. T. 340; 40 T. L. R. 10; 68 Sol. Jo. 58, 
sporting rights over pltfs.’ freehold farma O, A. 
within the manor, basing his claim on a/| 399, Add. Annotation :—Refd. Hodgson v. Me- 
franchise of free warren appurtenant to the Creagh (1923), 93 L. J. Oh. 339. 


manor granted by the Crown to J., in 1301 ; : 
alternatively, on a lost grant, presumed from | 347. Add. Annotation :—Consd. Hodgson v. Mc- 


nar yaa user :—Held: the grant to J. Creagh (1923), 93 L. J. Oh. 339. 
1301 was of a franchise in gross, & even if | 347.1 ayenation reserving franchise of free warren 
not in gross, it would have passed by J.’s . -—~HOopason v. McGeAGe. No. 328a, ae ‘ 


subsequent alienation of the land, or become 
a franchise in gross by J.’s ee the | 349a. By allenation of sotl—Although soil 
franchise upon the occasion of that aliena- reacquired.]—It. v. SHIRLAND (1314), Y. B. 
tion; there was therefore no title in doft. 6 & 7 Edw. 2, VIII. Sel. Soc. (Vol. TIT., 
by the grant of the manor, & there was uo |! Eyre of Kent) 181. 





Part Vil.—Creation and Proof of Rights of Common. 


3866. Add. Annotations :—As to (2) Refd. Keren | 452. Add. Annotation :—Refd. Green v. Matthews 


ayes a Jisroel, Ltd. he nae paso & Co. (1930), 46 T. L. R. 206. 
[1931] 2 K. B. 466 ; ite Smith, Public Trustee | 454. 4dd. Annotation :--Distd. Wade (Gabriel) & 
v. Smith, [1982] 1 Ch. 153. English, I4d. v. Dixon & Cardus, Ltd., [1937] 


3 All f&. BR. 900. 


we te 2 223 wr 


Part XlIll——Inclosure of Commons and Common Fields. 


884. Add. Annotation :—Refd. Peech v. Best | 901. Add. Citation :—[1922] 2 Ch. 187, n. 


(1930), 99 L. J. K. B. 537. Add. Annotations :—~Folld Consett Indus- 
886. Add. Annotation :—Refd. Back v. Daniels, trial & Provident Soc. v. Consett Iron Co., 
[1925) 1 K. B. 526. [1922] 2 Ch. 135. Refd. Wath-upon-Dearne 


808. Add. Annotati :—As to (4) Refd. Consett Urban District Council v. Brown & Co., [1936] 


Industrial & Provident Soc. v. Consett Iron |“ Ch: 172. . 
Co., [1922] 2 Ch. 185. As to (5) Refd. Consett | 903. For the paragraph in the original volume 


Industrial & Provident Soc. v. Consett Iron substitute the following paragraph :— 
Oo., [1922] 2 Ch. 135. — —— —— —— ——..]—By the Lanchester 
896. Add. Annotation :—Aas to (2) Consd. Warwick- arse Act, ne ie - rege eee 
of the manor o nchester, Durham, were 
roc Coal Co. v. Coventry Corpn., [1934] om barely wpaaon The a prevaded a 
; e lor e manor is assigns shou 
899. Add. Annotation :—As to (1) Consd. Consett te ea Ge ice al eis eel 
Industrial & Provident Soc. v. Consett Iron within & under the allotments, with full & 
Co., [1922] 2 Ch. 135. free liberty of searching for, draining, winning 
900. Add. Annotation :—Consd. Consett Industrial & working the mines & minerals by any ways 
& Provident Soc. +. Consett Iron Co., [1922] or means then in use or thereafter to be 
2 Ch. 135. invented as fully & freely as he might or 


Cases 903—1089. 


could have had, held, used & enjoyed the 
same in case that Act had not been made 
without paying any damages or making any 
satisfaction for so doing; & also that the 
annual rental of a certain allotment to the 
justices should be applied in or towards the 
compensation of those allottees whose allot- 
ments were damnified by the exercise of the 
lord’s mining rights, & that any deficiency 
should be made up by means of a rate levied 
upon all the allottees :—Held: (1) the case 
was governed by the decision of the Ct. of 
Appeal in Consett Waterworks Co. v. Ritson, 
No. 901, ante, which was a decision on the 
identical question arising on the construction 
of the same Act & in the same circumstances, 
& although the reasoning upon which that 
decision was founded had been disapproved 
of by the House of Lords in Butterknowle 
Colliery Co. v. Bishop Auckland Industrial 
Co., No. 905, post, the decision itself had not 
, been overruled & was therefore binding upon 
the ct., & defta. had a right to work the mines 
so as to let down the surface of the land 
without paying damages or making any 


compensation to pltfs.; (2) (YOUNGER, ae : 


the decision at which the Ct. of Appeal 
felt itself compelled to arrive in deference to 


- authority binding upon it might quite well 


have been reached on the construction of the 
Act itself apart altogether from the decision 

' by which it was bound. —Consgetr INDUs- 
TRIAL & PROVIDENT S crery, Lrp. vw. 
ConsETT IRON Co., [1922] 2 Ch. 185; 91 
L. J. Ch. 630; 127 L. T. 383; 88 T. L. R. 
584; 66 Sol. Jo. 452, O. A. 


Add. Annotations :—Consd. Consett Indus- 
trial & Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 185; Warwickshire Coal Co. v. 
Coventry Corpn., [1934] Ch. 488. Apld. 
Wath-upon-Dearne Urban District Council 
v. Brown & Co., [19386] Ch. 172. 


Add. Annotation: -—Consd. Consett Indus- 
trial & Provident Soc. v. Consett Iron Co., 
[1922] 2 Oh. 135. 


Add. Annotations :—As to (2) Consd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 135; Warwickshire Coal 
Jo. v. Coventry Corpn., [1934] Ch. 488. 
As to (8) Consd. Consett Industrial & Pro- 
vident Soc. v. Consett Iron Co., [1922] 2 Ch. 
135. 

Add. Annotations :—As to (2) Consd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 135. Overd. Warwickshire 
Coal Co. v, Coventry Corpn., [1934] Ch. 488. 


Add. Annotations :—Refd. Taylor v. British 

Legal Life Assce., [1925] Ch. 305; Todrick 

y Western National Omnibus Co., [1934] 
h. 661. 


905. 


906. 


909. 


911. 


918. 


929a. Power to stop up highway through ‘‘ old 


enclosure.’’]—-By Inclosure Act, 1845 (c. 118), 


A 


ENGLISH AND Emprre Digest SUPPLEMENT. 


8s. 62, power is given to the valuer acting in 
the matter of any inclosure to set out & 
make public roads & ways, & widen public 
roads & ways, in or over the land to be 
inclosed, & to stop up, divert or alter any of 
the roads or ways passing through the land 
to be inclosed, or ‘‘ through any old inclosures 
in the parish or respective parishes in which 
the land to be inclosed shall be situate ”’ :— 
Held; the power of stopping up roads so 
given is not confined to roads passing through 
old inclosures or intakes from the waste or 
common, the subject of inclosure, but extends 
to roads passing through any old inclosures 
within the parish.—HOoRNBY v. SILVESTER 
(1888), 20 Q. B. D. 797; 57 L. J. Q. B. 558 ; 
a T. 666; 52 J. P. 468; 36 W. R. 679, 


939a. As to fences—Power to direct maintenance.] 
—Notwithstanding the omission from In- 
closure Act, 1836 (c. 115), of an express power 
for the comrs. to direct the repair & mainten- 
ance of fences, the erection of which by the 
respective allottees of land that Act empowers 
them to direct, such a power is nevertheless 
conferred upon them by the Act by implica- 
tion.—-GARNETT v. PRATT, [1926] Ch. 897; 
95 L. J. Ch. 453; 185 L. T. 471; 70 Sol. Jo. 
736. 


942a. Trespass—-Power to maintain—Interference 
with stake.|—DRiver v. Simpson (1818), 8 
Taunt. 614, n.; 2 Moore, C. P. 682, n.; 129 
BH. R. 523 


Annotation :—Distd. Newcastle v. Clark (1818), 2 Moore, 
O. P. 666. 


983. 4dd. Annotation :—enerally,  Refd. 


Simeon, [1937] 3 All HK. R. 149. 


1000. Add. Annotation :—Refd. Stockwell v. South- 
gate Corpn., [1936] 2 All EK. R. 1343. 


1012. Add. Annotation :—As to (2) Refd. Liddle 
v. North Riding of Yorkshire County Council, 
[1934] 2 K. B. 101. 


1012a. Extent of dedication to public.]— 
Where the lord of a manor encloses a strip 
of land by the side of a public highway & 
within a few feet only from the metalled 
portion of the road, then, whatever the pre- 
sumption might have been before, a pre- 
sumption thereafter arises that what_he has 
left between the metal & his fence is dedicated 
to the public.—CoPRSTAKE v. WEST SUSSEX 
County Counciu, [1911] 2 Ch. 331; 80 
L. J. Ch. 673; 105 L. T. 298; 75 J. P. 465; 
9L. G. R. 905. 


1015. Add. Annotation :—Refd. Todrick v. Western 
National Omnibus Co., [1984] Ch. 661. 


1028. Add. Annotations :—As to (1) Refd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Oo., [1922] 2 Ch. 185; I. R. Comrs. v. New 
Sharlston Collieries Co., [1937] 1 K. B. 583. 


Re 





Part XIV.—Regulation of Commons. 


1078. Add. Annotation :—Consd. Mitcham Golf | 1089. After this case add “ 


Course Trustees v. Ereaut, [1937] 3 All E. R. 
450, 





Injunction to 

restrain promotion—Scheme inconsistent with 
rior conveyance.} — See INJUNCTION, Vol. 

XXVIIL. pp. 469, 470, No. 789.’ 


28. 


56. 
62a. 


Vol. XI. Cases 4—67. 


COMPULSORY PURCHASE OF LAND AND 
COMPENSATION. 


Part |—Compulsory Powers over Land. 


Add. Annotations :—As to (2) Distd. Birkdale 
District on Supply Co. v. Southport 
Corpn., [1926] A. C. 355. Folld. Re Hey- 
wood’s Conveyance, Che ais Lines Conunittee 
v. phages Corpn., [1938] 2 All KK. R. 230. 
Ata? ork Corpn. v. Leetham, [1924] 1 
th. 557. 








-}—In 1876, a railway co. acquired 
by compulsory purchase a plot of land for 
the purposes of their undertaking. The 
co. entered into a covenant with the vendor, 
his heirs & assigns that ‘no engine works 
or sheds locomotive works or sheds fitting- 
sheds or any buildings for the purpose of 
manufacture or Susiness other than goods 
or passenger stations or signal-boxes or 
sidings in connection with the railway or 
stations shall be erected on any lands belong- 
ing to or to be acquired [by the co.] from 
J.P. UH. his heirs or assigns without the con- 
sent of the said J. P. H. his heirs & assigns.” 
The co. desired to sell the plot of land to 
persons who wished to erect) a public-house 
thereon. In 1920, & in 1924, the Liverpool! 


7. 


19. 


Corpn. acquired the adjacent land formerly 
owned by J. PV. LL., & claimed to be able to 
enforce the covenant & prevent the erection 
of the public-house :—Held: (1) the cove- 
nant, even if originally valid, was not a 
covenant which ran with the land so as to 
enure for the benefit of the purchasers, 
because there was no sufficient description 
of the land to be benefited ; (2) there was 
no enforceable covenant in any ¢vent, 
because the covenant originally entered into 
was void under the rule a ag Harbour 
Trustees v. Oswald (1883), S App. ( Jas. O23 ; 
1! Digest 103, ¢.--Re LlEywoon’s Con- 
VEYANCE, CHESHIRE LINES COMMITTEL v, 
LIVERPOOL CORPN., [i938] 2 All I. R. 2380; 
S2 Sol, Jo. 352. 

Add. Annotations :—As to (3) Refd. Bourne- 
mouth-Swanage Mdtor Road & Ferry Co. 
v. Harvey, [1929] 1 Ch. 686; Farnworth v. 
Manchester Oorpn., (1929] 1 K. B. 533. 
Add. Annotation :—Refd. R. v. Electricity 
Comrs., He p. London Electricity Joint Com- 
mittee Co., [1924] 1 K. B. 171. 





Part Il.—Conditions attached to the Powers. 


Add. Annotations :—As to (2) Consd. Rocking- 
ham Sisters of Charity v. R., [1922] 2 A. O. 
315; Re Simeon, [1937] 3 All E. R. 149. 
Refd. Manchester Corpn. v. Farnworth (1929), 
46 T. Iu. R. 85. 

Add. Annotation :—Refd. 8S. E. Ry. ». 
Cooper, [1924] 1 Ch. 211. 

-}—The Board of the Railway Comrs. 
for Canada made an order directing a railway 
co. to construct a subway so that, owing to 
the increased traffic the existing roadway 
should be lowered & pass under the railway 
instead of crossing it on the level, & ordering 
that detailed plans be filed for the Approval 
of the chief engineer of the Board :—Held: 

(1) the subway was not part of the under- 
taking of the railway, so as to enable the co. 
to take possession of land under Expropriation 





Annotation :—G 


Act, R. S. C., 1906 (c. 143), for the purpose 
of the railway proper, & the lowered road 
still remained part of the road belonging to 
the municipality ; (2) detailed plans must be 
detailed plans of what was actually lodged 
as the general plan, & it was not within the 
liberty of the co. to enlarge the scope of the 
original plan & provice for a new access to 
the subway & the taking of land. Detailed 
plans were only to show the precise way in 
which the construction was to be made.-—— 
BOLAND v. CANADIAN NATIONAL Ry. Co., 
[1927] A. O. 198; 95 L. J. P. O. 209; 136 
L. T. 197, P. O. 

Reld. Bell aeptons Co: of Canada 


enerally, 
v. Canadian National Rys., (1933) A 


67. 


Add. Annotation :—Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 583. 


& the ct. has no jurisdiction to intor- 
fere with his discretion.—R. »v. a a 
vane OF CaNaDa, [1923] 3 D. L 


PART I. SECT. 1. DISTRICT CORPN. 0. ok ee 
o 1. ——.}—The right to expropriate 687 D. L. R. 794; 25 B 321.— 
must be clear, & if there is a doubt it CAN. 
pdt ae »_settled in avout re eee aes mi. —— Pubdlic Works Act, 
ALD ORO Ie. S. B. C., 1911 (ce. 189)}—Validily 
(1985) 2 D.L. Zi 623; 0. ag 255 CAN. of contract by Mintater of Public Works.] 


sa. What amounts compulsory 
taking. }~—The treculeition of the Inter- 
national Ry., on the expiration of its 
franchise, by the Niagara Parks Com- 
miasion, was not a com Aereat © taking 
INTERNATIONAL Ry, AGATA 
PaRKS COMMISSION, [1936] 1 D. 
737; O. R. 195; on ap : The 3 
All &. R. 181, P. C.—CAN. 


PART II. SECT, 2, SUB-SECT. 1. 


so. Land in use * Sor 
more convenient occu ** of butlding 
—Municipal Act, 8s. 325.}—SURREY 


—A contract made by the Minister for 
the purchase of land for a public pur- 
pore does not bind the Crown unless 
he acquisition of the land has been 
authorised by an Order in Conneil, 
or a resolution in Council amounting 
to an order, even if the contract is 
sealed with the seal of the Department. 
—Mackay o<. A.-G@. FOR BRITISH 
Co.Lumaia, [1922] 1 A. O. 457.—CAN. 
m ii. —— Exproprtation Act, 1906 
(c. mn 43)— Discretion peBeed mob ice Rat 
to the 0 Drepricsy & necesai 
priation the ter is tne Tole qudes 


PART II. SECT. 3, SUB-SECT. 3.—A. 
sd. Bye-law expropriating excessive 
land—Severuble.j—A bye-law expropri- 
ating land in excess of that allowed by 
statute ts severable. sr ar v, RICH- 
MOND ane {1933} 3 D. R 
437.—CAN. 


PART Il. SECT. 3, SUB-SEOQOT. 3.--- 
B. (a), 


af. Land taken for tutlding Toronto 
Viaduct — What <Act appticable. b 
QANADIAN NATIONAL RY. 

ToRONTO IRON oo (1926) Exch. 
O. R. 183.-~OAN 


Cases 88 —~142. 


88. Add. Annotations :—Refd. Bournemouth- 
peusee Motor Road & Ferry Oo. v. Harvey, 
[1929] 1 Ch. 686; Farnworth v. Manchester 


Corpn., (1929] 1 K. B. 533. 


91. Add. Annotations :—Refd. Conron v. L. ©. C., 
[1922] 2 Ch. 288 ; Roberta v. Hopwood, [1925] 
A. C. 678. 

98. Add. Annotation :—Refd. Conron v. L. C. C., 
{1922} 2 Ch. 283. 

99a. BoLAND v. CANADIAN 


—— peg Gm 
NATIONAL Ry. Oo., No. 62a, anle. 


Add. Annotation :—As to (1) Refd. Conron vr. 
L. C. ©., [1922] 2 Ch. 283. 

Add. Annotation :—Refd. Conron v. L. C. C., 
{1922) 2 Ch. 283. 

Add. Annotations :—As to (1) Refd. Conron v. 


L. C. C., [1922] 2 Oh. 283. <As to (2) Refd. 
Silcock & Sons v. Green, [1936] 1 K. B. 478. 


109. 
110. 


111. 


114. Add. Annotation :—Refd. Conron v. L. C. C., 
{1922} 2 Ch. 283. 
116. Add. Annotation :—Refd. Sydney Municipal 


Council v. Campbell, [1925] A. ©. 338. 


116a. —— Land not bona fide intended to be taken 
for purpose.|—Applts. had statutory power 


- to acquire compulsqrily land required for the ' 


purpose of making or extending, streets, also 
and required for ‘‘ carrying out improve- 

ments in or remodelling any portion of the 

city.”’ In connection with the extension of a 

street, they resolved to acquire resps.’ land 

for the latter purpose. They had previously 
been restrained from acquiring the land for 
the extension, on the ground that it was not 
really required for that purpose, but that its 
purchase was desired because of its probable 
increase in value. No plan for improving 
or remodelling the area was considered or 
proposed, & evidence as to proceedings in the 
council showed that applits. were endeavour- 
ing to give a new form to the transaction 
previously decided upon, rather than con- 
sidering whether resps.’ land was required 
for improving or remodelling :—-Held: the 
evidence sustained the lower ct.’s conclusion 
of fact that applts. were exercising their 
powers for a purpose differing from those 
specified by the statute, & they had rightly 
been restrained from acquiring resps.’ land. — 

SYDNEY MUNICIPAL OOUNCIL v. CAMPBELL, 

[1925] A. O. 838, 1383 L. T. 63; sub nom. 

SYDNEY MUNICIPAL CoUNCIL v. OAMPBELL, 

SAME v. HuaHes Motor Service, Lrp., 94 

L. J. P. O. 65, P. O. 

Annotation :-—Refd. Re Brighton (Everton Place Area) 
Housing Order, LE Robins & Son, Ltd.’s Application, 
[1938] 2 ANE. R. 146 

116b. Whether land required—Right of local 

authority to decide. )}— A local] authority which 


- 


has acquired land under its statutory powers. 


must, acting in good faith, be the sole judge, 
under either Public Health Act, 1875 (c. 55), 
s. 175, or Public Health Acta Amendment 
Act, 1907 (c. 53), 8. 95, of whether the land is 


“not required ’’ or “not eee for the - 


PART I!. SECT. 8, SUB-SECT. 4, 
119 if. —— To construct tunnel 
tie pacposs of Goniiraodne ec nanel 
e purpose of cons a tunne 
under «river desired to expropriate a 37 C. RC. 4; 65 
parallelopidedon beneath the surface 
—Held: what the oo. desired to take 
was not a mere easement, but a here- 


semen cate on ae 





KoLropzr & 


easement 


ditament & it had power under its 
Act of ie oleae to do s80.—Zle 


& bal hae i 
Sohn Co., 11030) " = L. R. 1 
O. L. R. 398 ; *E 
(1981]3 D.L.R.337: S.C. R.523.—C 
ed. Use et aes restricted. }—Where 
an 
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purposes for which it has been acquired.” — 
A.-G. v. Mancapster Corpn., [1981] 1 Ch. 


254; 100 L. J. Ob. 33; 144 L. T. 112. 


126. Add. Annotation :—Refd. Conron v. L. O. O., 
[1922] 2 Oh. 288. 


129. Add. Annotation :—Refd. Manchester Corpn. 
v. Farnworth (1929), 46 T. L. R. 85. 


181. Add. Annotation :—Apld. A.-G. v. 
Corpn., [1936] 3 All EB. R. 852. 


183. Add. Annotation :—Consd. A.-G. wv. Poole 
Corpn., [1936] 3 All EB. R. 852. 


133a. —-— For pleasure gardens & street widening 
—Part used for pleasure garden—May be 
subsequently used for street widening.|—A 
local authority bought land in 1896 for the 
purposes of: (1) steeet widening ; (2) making 
new streets; (3) providing public walks & 
pleasure gardens. The land was conveyed 
to the local authority for the purposes 
authorised by the Public Health Acts. A 
plan & specifications were submitted to the 
Local Government Board, & subsequently 
the scheme was carried out in accordance 
with the plan & specifications. The pleasure 
gardens were surrounded by railings, & were 
not dedicated or open to the public. In 
1927 the local authority resolved to utilise one 
of the pleasure grounds for the purpose of 
street widening & providing a parking ge 
for motor cars. Objections were rais 
some of the occupiers of adjoining premises, 
& an action was brought to restrain the local 
authority from carrying out their resolution : 
—RHeld: as one of the purposes for which 
the land was acquired was street widening, 
the local authority was not acting ultra vires 
in using part of the pleasure gardens for that 
purpose.—A.-G. v. SUNDERLAND CORPN., 
[1929] 2 Ch. 4386; 45 T. L. R. 618; 93 
J. P. Jo. 480; affd., [1980] 1 Ch. 168, C. A. 


Add. Annotation :—Consd. A.-G. v. Sunder- 
land Corpn. (1929), 142 L. T. 61. 


135. Add. Annotations :—As to (1) Distd. A.-G. v. 
Sunderland Corpn. (1929), 46 T. L. R. 10. 
As to (2) Consd. A.-G. v. Manchester Corpn., 
{1931} 1 Ch. 254. 


186. Add. Annotation :—Distd. A.-G. v. Sunderland 
Corpn. (1929), 46 T. L. R. 10. 


188. Add. Annotation :—Roefd. British Trawlers’ 
Federation, Ltd. v. London & North Eastern 
Ry. Co., [1933] 2 K. B. 14. 


139. Add. Annotations :—As to (1) Distd. 8S. E. Ry. 
v. Cooper, [1924] 1 Ch. 211. Consd. Birkdale 
District Electric Supply Co. v. Southport 
Corpn., [1926] A. O. 355. Refd. York Corpn. 
v. Leetham, [1924] 1 Ch. 557. 


140. Add. Annotation :—Generally, Refd. Aldridge 
v. Wright, [1929] 2 K. B. 117. 


142. Add. Annotations :—Consd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. O. 355. Refd. S. E. Ry. v. 
oe speaiie 1 Oh. 211. 


municipality cannot restrict the Pe! of 

it as i exit at the co, = the 
arbitrator must fix 

ocoasioned by the ight ee sauied in 
——- of the bye-law.—Re CONGER 
Lexuicn Coat Oo., Lrp. & ToroNxTo 

Orrr, (1934) O. R. 85;1D. L. R 


Poole 


134. 


tt ee en ee es ae oe ee tee 


expropriated the 


4 


148. Add. Annotations :-—Consd. 


Cooper, (1924] 1 Ch. 211. 
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S. E. Ry. v. | 145. Add. Annotation :—Refd. Birkdale District 
Refd. Vork Electric Supply Co. v. Southport Oorpn., 


Corpn. v. Leetham, [1924] 1 Ch. 557; Birk- [1926] A. O. 355. 
dale: District Electric Supply Co. v. South- 146. Add. Annotation :—As to (4) Retd. S. B. Ry. 


port Corpn., [1926] A. O. 355. 


v. Cooper, [1924] 1 Oh. 211. 


Br en te a ee ee 


Part Il1—Principles of the Law of Compensation. 


153. Add. Annotation :—Roefd. Peech v. Best a notice to treat for the purchase of their 


(1930), 99 L. J. K. B. 537. 


155. Add. Annotations :—Consd. Clore v. lain 
Properties, Ltd. & Westby & Co., [1936] 3 
All BE. R. 483. Refd. Walton Harvey, Ltd. v. 
Walker & Homfrays, Ltd., [1931] 1 Ch. 274. 








estate & interest in the hotel, &, ultimately, 
having acquired the reversion to the lessees’ 
term, took possession, closed the hotel, & 
began to demolish it. The electric sign was 
removed by arrangement with the advertising 





agents, who subsequently commenced an 

155a. Right to erect electric advertisement action against the lessees to recover damages 
sign.]—The lessees of a hotel entered into for breach of the two contracts :—Held: 

two contracts with a firm of advertising the local authority had acquired defts.’ 
agents, under the terms of which the latter interest in the premises by compulsion ; 
were entitled to erect and exhibit, for a term the two contracts did not confer upon pltfs. 

of years, upon the roof of the hotel, electrically any proprictary interest or estate in the 
illuminated advertisements. An electric sign hotel; &, as it could not be said that both 

was duly erected. Before the expiration of parties to those contracts had made their 

the term the local authority, in exercise of argain upon the footing that if the local 

its sravanoly Powers served the lessces with BE OMEY, exercised their Dower & took the 
PART If!I, SECT. 1, SUB-SECT. 2.—A. { compensation for land taken aeons ies. 124) ti. }~Where t the 
149 il. Subsequent conveyance upon the atatute or order which | ovidence of export witnesses as to 
unreyistered.}—If a municipal corpn. | ®uthorises the taking, & upon the | value is coniicting, neither the 
takes expropriation cao tee for a | terms of such statute or order will | arbitrators nor the ct. should endeavour 
highway under Municipal Act, s. 362, | depend the basis upon which the com- | to arrive at the true result by “* averag- 


& compensation is awarded to the 
registered owner, the municipal corpn. 
cannot refuse payment to the registered 
owner on the ground that after filing 
his claim he executed ao conveyance 
which remains nore ae tered. —NoORTH 
COWICHAN CORPN. GorgE-LANGTON, 
[1921)2 W. W. R. 484 .—CAN. 

149 itl. Unless right to com- 
pensation reserved by  vendor.}—Re 
CopvILLE (1907), 5 W. L. R. 140; 
16 Man. L. R. 426.—CAN. 

0 i. —— After expropriation. }—The 
Crown expropriated the right to flood 
property which belonged to V., wha 
subsequently sold to H. together with 
V.’a right to recover the compensation 
tron the Crown for all datnages caused 
by flooding & expropriation :—Held : 
H. was entitled to recover compensa: 
tion for damages to hisland by flooding 
ye ane expropriation of the easement 
a ear ee —_— an HYr (1921), 21 Exch. 

ak. Sesjacs pe tak- 
ing of mining rights.|—~The compensa- 
tion payable a surface-rights owner for 
a right of entry for the purpose of 
drilling for oil should cover not only 
the value of land taken or destroyed, 
but also any damage or loss that may 
reasonably be expected to be caused 
him, in the use of his remaining land, as 
& result of the drilling or other opera- 
tions on the parcel taken. But the 
special value which because of the 
underlying minerals the surface rights 
possess for the compulsory taker can- 
not be en into consideration in 

the compensation. The board’s 
duty be merely to follow the a- 
tions of the Department of Lands & 
Mines, it proceeded on the assumption 
that compensation was payable to the 
surface-rights owner, notwithstanding 
any reservations as to mines & minerals 
in his title.—Re Mercury O1s, LTp. 
ca {1936} 3 W. W. R. 679.— 


PART — SECT. 1, SUB-SECT. 3.—A. 


156 ————, }—-72e ScoTT & OSHAWA 
caer tisaa), 52 O. L. R. 504.—CAN. 
156 lil, ———.}—The right to receive 





pensation is to be assessed.—/ie | ing of wituesses,” or “splitting the 
POWELL & TORONTO Fos aa {1925) 2 | difference.’’—- Fe "‘Dennox & Toronto 
D. L. R. 796; 56 0. L. R. 641.—CAN. oe OF Envcation (1926), 68 





156 iv. -+~Re own Er ae 1 (p. 124) fin, ---— —-~. While the 
900. aN (Sa9k.), [1930] 1 D. L. 2. |, averaging of witnesses "or splitting 
t(p.1 24) eis ee aa the Leb ail erie ease a iad bal ot 

. . = reaching an award, some disvretion 
& count n. oxprupriated certain freedom may nevertheloss be allowed 


toll roads :—Held: tue value to the the arbitrators; they ure vound to 
owner & not to the taker was the basi exercise their judicial functions in 
Paar which the een Fhould | gealing with the evidence.—-WINNIPEG 
e awarded. & while the roads had v. Cross, [1927] 3 D. L. R. 10723 (1937) 
become a burden instead of a benefit | 2" ww! R. 644; 37 Man. L. BR. 40.— 
to thelr owners, they were entitled oY pee, es 
to be paid for the physica] assets they 7 


ossessed—road materia} in place, —— ———.]—ReEDpDIAR & 
SAN GuENN v. SECRETARY OF STATE FOR 
ridges, culverta, ditches & parts of iNDIAAN CouNon & Co Soe Rak. 


roads owned in fee.—-2te OTTawa & 
GLOUCESTER Roap Co. & County | SOON (1927), J. L. R. 5 Ran. 799.—IND, 


OF CaRLETON (1021), 69 D. L. R. 486; 0 (p. 125) i. -—--— —— Mquivalent to 
51 0. L. R. 467.—CAN. value to owner. }--'The market value of 

f (p. 124) fi. —— —— ———.]—-Re | the land acquired is the price that the 
New BRUNSWICK one Commission owner willing, & not obliged, to sell 
& INGLEWOOD PULP PAPER Oo. | might reasonably expect from a willing 


aH B.), (1927) 3 D. L. Re 967. CAN. purchaser. There 1s no_ difference 
i. J—Dott. | between the term “ value to the owner ** 


(p. 124) 
derived its title to the lands expropri- | 24 used in the Land Olauses Act, in 


England, & the expression ‘‘ market. 
ated: under & Brant. from “the. Crown value ”’ as used in Land Acquisition 


subject to two conditions: (a) that 
act 8. 23.—SwWaARNA MANJURI Dassi 
the building now being or lately erectod ETARY OF STATB FOR INDIA 


by deft. on said lands be such as would EOR 
be suitable for exhibition purposes & (i927), I. L. R. 55 Calc. 994.—IND. 
available at all times for the same, k (p. 125) 4. .]—Where 
& (6) that certain wa ipes on the | by reason of expropriation by the 
lands should be diverted and relaid | Crown the owners of the property 
outside the area of said building :— | taken suffer materially & are put to 
Held: as property may under certain | great trouble in moving, & the alte 
circumstances have a specially a so taken was most advantageous & 
value to the owner over & above its | it took several years of negotiating 
market value, & as it is the value to | before they were able to find a new & 
the owner which the party expropriated | suitable place for their operation, 
is entitled to receive & as the above | the ct. should add ten per cent. to the 
mentioned conditions or servitudes | fair market value of the peppery 
would be less onerous to the owner | taken, for contingent losses & incon- 
than to any one else in the satbedate nas A veniences, in fixing the couipenee tn 
the market value of the property in | —R. pv. yaL Nova Scotia YAOuRT 
question was not the proper criterion | BQUADRON (1921), 21 Exch. C. R. 160. 
an = Lis to beatae Poa for | —CAN. 
I eo age ha k (p. 125) ti. —— -—- ——.}—Re 
UB, (1981 ] Kx. C. R. 108 affa., (1983) TonRaNcE & PRoviINCcK OF ONTARIO, 
D. b R. 799; 8. C. R. 83 —CAN. Re Nosie & peo on OF nag 
1(p. 124)4. ——— Oonflicting evidence. Re PaRKDALE BOULRVABD, 
ae ARCHER, [1925] 3 3D L. i PROVINCE or Owranso,(1948)3 BD. Re 5 
355 ; [1925] 8. C. R. 684. 3 ohn, 1136; 620. L. R. 3 
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Cases 155a-—171. 


hotel the contracts were to be discharged, 
there must be a declaration that defta. were 
liable to plitfs. for damages for breach of those 
contracts. WALTON HARVEY, 
WaLkmrR & Homrrays, Lr., [1931] 1 
274; 144 L. T. 381; 29 L. G. 


160. Aad. Citation :—Sub nom. R. v. MIDLAND, ETC. 
Ry. Co., Ex. p. BRown, 8 B. & 8. 456. 





men re 


Kk (p. 125) ffi. a ee 
There is no foundation for the view 
that the ‘‘ allowance for disturbance ”’ 
aaa added in awards to the value 
found is arbitarily fixed at ten per cent. ; 
an award of six per cent. may be ample. 
—Re LENNOX TORONTO BOARD OF 
BeucaTion (1926), 68 O. L. R. 427.— 


Seer aOR 














k (p. 125) iv. —_——— ——. J—An 
* allowance for disturbance,’’ the 
amount thereof, seem to be in the 


disoretion of the arbitratora.—WINNI- 
PRG v. CROSS ae 3D. L. R. 1072; 
(1927] 2 W. W. R. 644; 37 Man. L. R. 
40.-——OAN. 


k ( e 125) Vv. eS ee R. 
¢: MGPHEEEON (1914), 15, Hxch. CE 
215 : 20 D. L. . 98 .—CAN. 


p (P. 125) i. ——- —— Not value 
according to quantily survey. Fes 





IMPERIAL BANK OF CANADA, 
$8 D. L. R. 345.—OAN. 








p (p. 125) fi. Not“ value tin 
use.’’)—Held - the productive value of 
land, or the value of the land to ita 


owner based on the income he is able 
to derive from its use, is not the 
measure of compensation, for land 
expropriated, & is not material, excey:: 
in so far as it throws light upon the 
market value. ‘ Value use ’’ is to 
be repudiated as a tost.— DUSSAULT v. 
R., [ 929) Kx. C. R. 8,—-CAN. 


p (p. 125) iii. -——- Kvidence of.) 
~-Held: although under certain cir- 
cumstances the price paid for land 
cannot properly be taken as the market 
value thereof, nevertheless, where 4 
careful purchaser, not obliged to buy, 
parts with his money, without pressure 
or inducement from the owner, willing 
but not obliged to sell, & after care- 
fully considering the matter, & more 
especially the special advantages the 
land in question offered for the carrying 
on of the business he proposed to start, 
then the price so paid is cogent evi- 
dence of market valuo.—R. v. BERUBE, 
ae C. R. 218; [1931] 1 D. L. R. 








#0, Value of assets necessary 
to operation of undertaking. |}—TORONTO 
(Crry) CoRPN. vw. TORONTO RAILWAY 
Corpn., {1925) A.C.177; 94L.J3.P.0. 
25; 183 L. T. 401.—GAN. 


sd. ~—— Where land of college taken 
for street—-Under disputed agreement. }— 
St. Micnarts OOLLRGE v. TORONTO 
Crry Corpn., (1926] 2 DN. L. R. 244; 
11926) SS. CG R. 318; parent: 27 

. W.N, 474; varying, 26 0. W. N. 
413.—CAN. 

se. Value for commerctal pur- 
Tne the residence & adjoin- 
hg consulting rooms of a medical 
practitioner were situated in a position 
which was more suitable for a business 
site than a medical practitioner’s 
residence, & compensation was assessed 
on the baais of the value of the land for 





pe 
tion hed been adopted.—GuNsON: v. 
MUNIcIPaL TRaAMWAYS TRUST, [1927] 
8. A. 8. R. 276.—AUS. 

sg. Cost of plans.}—Held: the cost 
of the plans, & other expenditures 
claimed, cither made the lands that 
much more valuable to deft. or, they 
constituted a loss or damage ari 
directly from the ta of the lan 
& for which compensation should .be 
allowed.--FEDERaL DisTrRicr Com- 


LID. ov. 
Ch. 
. 241, O. A. 





MISSION vo. DaGENaAIs, [1935] Ex. C. R. 
25.—CAN. 

sk. Land subject to agreement to con- 
vey—Not amounting to option to pur- 
chase.]|——-R. v. DEAN & BARONI, [1936] 
Ex, Cr. 120.—-CAN. 
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ul, ——.J)—R. vo. EBLLY (1921), 63 
fan R. 402; 21 Exch. C. R. 205.— 


u il. ---An owner of property 
is not entitled to cjaim some prospective 
value of the hie Aha a in its 
character & only realisable upon the 
expenditure of enormous sums of 
money.—R. v. COLEMAN, [1926] Exch. 
C. R, 121.—CAN. 


b (p. 125) i. —— How estimate to 
be made.}—In determining the market 
value of land ac dad under Land 
Acquisition Act, 1894, the value should 
be estimated with reference to the 
most lucrative & advantageous manner 
in which the land might be used. 

The ireland r effect of the special 
adaptability of the land or its future 
utility must be estimated not by idle 
specwation or unpractical imagination, 
but by prudent business considerations 
such as would weigh with a purchaser 
intending to buy the lan in the 
open market.—MARARAJADHIRAJA Sik 
RAMESHWAR SINGH BAHADUR v. SECRE- 
TARY OF STaTE For INDIA IN COUNCIL 
(1929, I. L. R. 8 Pat. 793.-—IND. 


n (p. 126) £. Electric light under- 
taking.J—An electric light franchise 
was granted by applt. municipality to 
resp. co. for the period of 50 years, 
subject to the privilege of the muni- 
cipality to purchase the “‘ undertaking, 
property & rights ’’ of the co. at any 
time at a price to be agreed on or, 
in default of agreement, found by 
arbitrators. The municipality elected 
to exercise this gta i di & an arbitra- 
tion ensued in which the co. was 
awarded 874,000 & the award stated 
that $36,000 thereof was the value of 
the physical assets. The municipality, 
without complaining as to the amount 
awarded for the hysical assets, 
epee to e owanoe of the 
balance, which was referred to in letters 
between the solicitors as compensation 
for prospective Pe :~—~Held: since 
the only right of the municipality was 
to take over, not merely the physical 
assota, but the undertaking as a whole 
including its privilegos, the appeal 
should be dismissed.—CuMBERLAND 
CITY) v. CUMBERLAND ELECTRIC 

1a@uTt Co., Lrp., {1931] 2 W. W. R. 
377; 3D. L, R. 70; 43 B.C. R. 525; 
affd., {1931} 4 D. L. R. 459; S.C. RR, 
718.—C 








PART III. SECT. 1, SUB-SECT. 3,—0. 
—R, vw. Toe LTD, & 


Qo i. ee eae | 
CozzoLINno (19203, 20 Exch. C. R. 158. 
—OAN 


o fi, ——.}—Re New Brunswick 
POWER OOMMISSION & INGLEWOOD 
Pulp & Paper Oo, (N. B.), [1927] 8 
D. L. R. 967.—CAN. 


ai. -—— -——.}—“‘ Special value ”’ 
refers to the present use of the land, & 
means its added worth to the owners 
for the actual & peculiar use to which 
it is being put & for which it is pleat ra 
fit: while ‘special adaptability ” 
refers to an apparent but future use to 
which the property may be put.— 
Re CANaDIan STEAMSHIP LINES, LTD. 


6 


Add. Annotation :—Refd. 
Cooper, {1924] 1 Ch. 211. 


169. Add. Annotations :—As to (2) Refd. Swift v. 
Board of Trade, [1925] A. C. 520; 
Board of Trade, [1926] 2 K. B. 131. 


171. Add. Annotation :—Refd. Swift v. Board of 
Trade, [1926] 2 K. B. 131. 


meen 


ENGLISH AND Emprme Digest SUPPLEMENT. 


8S. E. Ry. v. 


Swift v. 


& TORONTO TERMINAIS Ry. Co.,, 
{1930} 3 D. L. R. 626; 36 C. R. C. 
301 P4 65 O. L. R. 494.—CAN. 
ei, —— A parcel of land 
upon part of which were erected a 
restaurant, boat-house, & dance-hall 
in which a profitable business had 
been carried on for several BE hoe by 
the claimants, was expropriated by 
@ municipal corpn. The property was 
peut suited for the purposes of 
he b eus; there was no other 
reper to which it could be trans- 
erred, & it had to be discontinued :— 
Held: as the profits depended not 
only on the locality, but also on the 
ersonal talents of the proprietors, the 
amages could not properly be arrived 
at by capitalising the profits & adding 
an allowance for possible enlarge- 
ment of the business.—Re MEYER & 
cee (1914), 30 0. L. R. 426.— 


169 i. For ‘* 169 1.’’ read ‘* 170 i.”’ 


n i. -/—-CANADIAN PROVINCIAL 
POWER Co. v. Nova Scoria POWER 
COMMISSION, [1929] 1 D. L. R. 674; 
60 N, 8. R. 479.— AN. 


sf, Special use by owner.)—-Held > tho 
arbitrator did not err {n considering 
certain earnings of the land owner in 
respect of a special use of a portion of 
the property for parking cars.—He 
Forsrs & TORONTO, [1930] 2 D. L. R. 
650; 65 O. L. R. 34.—CAN. 


PART III. SECT. 1, SUB-SECT. 8.—D. 


p -_+-Re LETRoS & 
TORONTO CORPN. (1924), 56 O. L. R. 
175.—CAN. 


ri. Flooding of netghbourhood.) 
—The Crown expropriated the right to 
flood a part of L.’s property, on the 
erection of a dam, a public work. L. 
claimed, besides compensation for 
easement taken on his property, that 
he should be compensated for damages 
to his trade, resulting from the decrease 
of population, duo to the floodj of 

hbouring farms :—#feld: no claim 
could arise in respect of an inconveni- 
ence common to the public cone 
—R. v. LAFOND (1921), 69 D. L. R. 
127; 21 Exch C. R. 55.—CAN. 

Yr ii. Valuation upon basis of 
non-existence of buildings.|—-The value 
of buildings & compensation for buai- 
ness disturbance cannot be considered 
if valuation has been upon the basis 
that the buildings have disappeared.— 
STANDARD FUEL Co.. v. TORONTO 
TERMINALS Ry. Co., [1935] 3 D. L. R. 
657; 5 F.L. J. (Can.) 35.—CAN. 


176 iii. Coat of removal. }—While 
allowance ought not to be made for 
loss of business or estimated profits 
yet. whore a lessee of a store has suffered 
a diminution of good-will, he is entitled 
to compensation although it is in the 
nature of a business loss. In addition, 
allowance must be made for the 
reasonable cost of moving, seeking a 
new location, loss of time, storage of 
furniture, depreciation in fixtures & 
dislocation of business occasioned by 
such removal.—R. ov. GOLDSTEIN, 


sk. Loss of profits—Municipal Act, 
R.S.O., 1927.}—-Under Municipal Act, 
R.S.0., 1927, no compensation for loss 
of profits can be awarded to _ the 
claimant.—He CONGER LEHIGH COAL 
Co. & Toronto Crry, [1934] 0. R 
35 ; 1 D. L. R. 476.—CAN. 








i. yr ets Ser nee 











186. Add. Annotations :—Consd. Godstone Rural 
District Council v. Croydon Corpn. (1932), 48 
T.L. R. 447. Refd. Glenboig Union Fireclay 
Co. v. I. R. Comrs. (1922), 12 Tax Cas. 427, 

Aa to (1) Apld. Swift v. 

Board of Trade, [1926] 2 K. 

(2) Refd, Consett Iron Oo. v. Clavering, [1935] 


187. Add. Annotations: 








Vol. X1.—Compulsory Purchase of Land. Cases 186—218. 


B. 131. As to} 218. Add. 


2K. B. 42. 
neau Power Co., [1936] 3 All BE. R. 52. 


197. Add. Annotation :—Aa to (2) Retd. 8S. E. Ry. 
v. Cooper, [1924] 1 Oh. 211. 


Annotation : —— Consd. Rocki 


Generally, Refd. Cross v. Gati- 


kingham 


Sisters of Charity v. R., [1922] 2 A. ©. 815. 





PART III. SECT. 1, SUB-SECT. 3.—E. 


179 i. Cost of utring new 
gtic.}—In the course of arbn. proceed- 
ings to determine compensation for the 
portion of a lot taken & injury to the 
remainder, the corpn. offered to transfer 
part of an adjo lot, which it did 
not own & had as yet taken no steps 
to expropriate :—HAHeld:. the offer 
should be taken into account & dealt 
with by the arbitrator in his award.— 
Re GaRLaND & TORONTO (1924), 55 
O. L. R, 646.—-CAN. 


PART III. SECT. 1, SUB-SECT, 3.—I. 


187 vi. —— io erceauere improve- 
ments by owner.)—Where an owner 
remains on the property after expro- 
riation, & makes repairs to the build- 
ngs, & puts up temporary structures, 
he must assume the respcnalbility cf 
such a course & its cons: yuences, & 
nothing will be allowed bim therefor.— 
R. v. Lynon’s, LTp. & COZZOLINO 
(1920), 20 Exch. C. R. 158.—CAN. 


ii. ——,]—R. v. MOREAU 
31 Exch. C. KR. 82.—CAN. 








187 v 
(1921), 





ro {. Buildings erected by expro- 
priator before notice to treat given— 
Whether value of buildings to be con- 


sidered.J—The Govt. having resolved 
to acquire under Land Acquisition Aot, 
1894, land belonging to applts., 
took possession by arrangement with 
sutidars, who occupied part of the land, 
& erected buildings partly on land 
occupied by applt. & partly on land 
occupied by the sutidars. Only after 
doing so the Govt. notified a declaration 
under sect. 6 of the Act that the land 
was required for a public purpose. 
Applt. was awarded under the Act 
the value of the land, & interest thereon 
from the date when possession had been 
taken :—Held: applit. was not entitled 
to the value of the buildings, since by 
the law of India they did not form part 
of the soil, &, even if applt. would 
have been entitled to compensation 
for them, if the Govt. had acted as 
mere trespassers, & without colour of 
title, the Govt. had not so acted.— 
VaLLABHDAS NARANJI v. BANDRA 
DEVELOPMENT OFFICKR (1929), 56 
L. R. Ind. App. 259.—-IND. 


sm. On abandonment—Time of taking 
é& of revesting to be considered.j}— 
Hxpropriation Act, R. 8. C., 1906, 
3. 43, gives power to the Minister of 
Railways & Canals, by a registered 
notice, to abandon land which has 
been taken for a public purpose but 
which, before the compensation has 
been actually paid, has been found not 
to be reqt , & the land thereupon 
is to revest. By sub-sect. (4), ‘* the 
fact of such abandonment or revesting 
shall be taken into account, in connec- 
tion with all the other circumstances 
of the case, in estimating or assessing 
the amount to be paid to any person 
claiming compensation for the land 
taken.”” On Jan. 24, 1911, land 
belonging to applts. in Quebec was 
appropriated for a public purpose, & 
became vested in the Crown; the 
amount of compensation was sub- 
sequently agreed but not paid. On 
Dec. 30, 1912, the Minister registered 
a notice abandoning the land. By a 
petition of right applite. claimed as 
oga datingee the Be ene ac 

6 sum originally agree the value 
of the land when it revested; they 
recovered only their loss of rentals :-— 
Held: (1) applta. were entitled to the 
sum pelzinglly agreed, subject to the 


revesting being taken into account 
with the other circumstances; (2) the 
petition of right was maintainable 
under sect. 20 of Exchequer Ct. Act: 
& (3) there should be anew trial.— GiBB 
wv. R., [1918] A. C. 915, P. C.—CAN., 


so. .}—In Mar. 1929, land 
belofiging to suppliant in Montreal 
was expropriated for a public purpose, 
& became vested in the Crown: the 
amount of compensation was not 
agreed upon. After the expropriation, 
suppliant was permitted to continue in 
occupation of his property, & was 
authorised to receive & collect rents. 
In Mar. 1932, the Crown abandoned the 
expropriation. The eupplant claims 
inter alia as compensation the differ- 
ence between the value of the property 
at the date of ex propeaticn ite 
value at the date it reverted back to 
him :—Held: the value of the land 
at the time of taking, & at the time 
of the revestment, must be taken into 
account in connection with all the 
other circumstances In determining the 
amount to be paid.—MarTuys v. R., 
[1934] Ex. C. R. 213.—CAN. 


PART III. SECT. 1, SUB-SECT. 3.—J. 


s i. -——.]—Held: where tho evi- 
dence of value relied upon had reference 
to anumber of sales in the vicinity, only 
a few of which were for cash, others 
were nover perfected, & others inst 
had been completely abandoned; & 
further where it is established that 
there are iargze areas of land available 
for building purpeses in the vicinity at 
reasonable price. : scch sales muat be 
considered in suci & Case as made 
under special circurmste.nces & at prices 
that cannot establish s market value 
& cannot be taken as a criterion of the 
value of property.—R. v. Cyr., [1920] 
Kix. C. R. 225.—CAN. 

sg. Conflicting evidence—Duty of 
courl.J--Where, in expropriation cases, 
the ct. is faced with conflicting evidence 
of the optimists on the one hand & 
the pessimists on the other, it must be 
guided, in arriving at the true market 
value of the property, by the reasons 
supporting each witness’ views, bearing 
in mind the soundness of the same, & 
the balance of probabilities.—R. v. 
Frost, (1931] Ex. C. R. 176.—CAN, 


PART Il. SECT. 2. 


191 i. What constitutes severance— 
Part of land taken—Prenises not con- 
liguous—No legal right over intervening 
ane | ere by a previous expro- 
priation property was severed by the 
right of way of a railway co. crossing 
it, & the use of a culvert under the 
tracks as & passage was only by sutfur- 
ance & witbout legal right or title :— 
Held: if expropriation takes land an 
each side of the right of way & thus 
closes access to the culvert it is not a 
severance of the property which would 
entitle to compensation.—R. 0. LOONAN 

a i. papre tae : the right to 
additional value & the right to dam 
for severance must depend on the 
existence at the time of acquiaition of 
the proporty of some right of 
between the pieces of land.— Re CaNnaL 
Co., LTp., & MININSTER OF MARINE, 
(1927) 8. A. 8. H. 106.—AUS. 


PART !}1, SECT. 3, SUB-SECT. 1, 


205 ii. Canadian National Rathcaye 
Act—Sufictent to confer right to com- 
pensation.|-—Pitf. owned lands in the 
city of Montreal & sought damages 














we 


for injury to its property resulting 
from the construction of a subway by 
deft. co. under its railway lines near 
ltf."8 property. No land belonging 
o pitf. had been taken OF, deft. for 
its work. The ct. found that pltf.’s 
property had been injuriously affected 

awarded it compensation :—-Held : 
Canadian National Railways Act does 
not. deprive the owner of lands in- 
qurigualy affected by the construction 
of a public work, of the compensation 
awarded by the Expropriation Act; 


the dam must result from an act 
rendered lawful by statutory powers 
of the co.; the damage must be such 


as would have beon actionable under 
the common law, but for the statutory 
owers; the damago or loss must be 
o the property itself; personal injury 
inconvenience, injury to trade or busi- 
ness are no grounds for compensation ; 
the damage must be occasioned by 
the construction of the public work, 
not by its user.—AUTOGRAPHIO ItkE- 
GISTER SYSTEMS, LTD. v. CANADIAN 
NATIONAL Ry. Co., [1933) Ex. OG. R. 
152.—CAN. 


af. General rule.J—The 
receive compensation for land In- 
juriously affected dopends upon the 
statute or order which autborises the 
injurious aifection, & upon the terme 
of such at.atute or crdor will depend the 
hasia upon which the cormpensation ts 
to be assessed.— He POWRLL & TORONTO 
Corrn., {1925] 2 D. L. R. 796; 56 
O. L. It. 641.---CAN. 

ni. Claim must be made within pre- 
scribed time, }—Under Hdmonton Char- 
ter a claim: for compensation, because 
claimant’a land will be injuriously 
affected by the closing of a street, is 
absolutely extinguished unless filed 
within the time fixed by the council! 
in the notice which sect. 606 requires 
It to publish.—/¢e HDMONTON CHARTER, 
MIcuALL HRUSHEVSKY UKRAINIAN 
INSTITUTE ©. EDMONTON  CORPN., 
11925) 1 W. W. R. 780.—CAN. 


eg. Railway Act, 1919—Spur track 
constructed along streela-—-Measure of 
compensation to adjacent landuuners. }— 
BRITISH COLUMBIA PERMANENT LOAN 
Co. v. CANADIAN NORTOERN Ry. (NO, 3), 
{1923} 2 D. L. RR. 802; 1928) 1 
W.W.R.1072; 30 Can. Ky, Cas. 71; 
16 Sask. L. R. 208.-—-CAN. 


sk. Road laid through land—Expenae 
of keeping up fences.)—-R. v. KENT JJ. 
(1854), 8 N. B. KR. (3 All.) 118.—CAN. 


PART II. SECT. 3, SUB-SECT. 38. 


t i. Injury to other land b 
erection of viaduct.}—Pltfa. sought 
to recover compensation for part of 
their lands taken by expropriation & 
for pecens ae for injury to an adjoining 
lot owned by them, due to the con- 
struction of a viaduct for which the 
other part of the land was expro- 
priated :—Held: sect. 17 of 19 & 20 
Geo. 5, c, 10, amending the Canadian 
National Railway Co. Act, does not 
limit the scope of sect. 23 of Expropria- 
tion Act, & the Canadian National 
Railway Co. must pay, not only the 
value of the land actually taken by 
expropriation, but also the damages 
ca to lands injuriously affected by 
the construction of the public work, in 
this case a viaduct. The damages 
recoverable for injurious affection are 
such as are attributable to the con- 
struction of the public work & not such 
as would flow from its operation, & only 
to the extent to which such injurious 


right to 





Oases 215 —268a. 
215. 
216. 
216a. —— 


_ the two promontories, applts. were owners. 


Add. Annotation :—As to (1) Apld. Rocking- 
ham Sisters of Charity v. R., [1922] 2 A. 0.315. 


Add. Annotation : — Folld. Rockingham 
Sisters of Charity v. R., [1922] 2 A. O. 315. 

.]—Applts. owned land im- 
mediately on the west side of a public road 
& a railway, & had thereon a school; on the 
east side they owned two small romontories 
of land on the margin of a public harbour. 
They had mado on the promontories a bathing 
house & wharf, both of which they used in 
connection with the school, but no legal 
right of way across the railway was proved. 
The Crown took the two promontories for a 
public purpose, & upon an area wholly to 
the east of the railway, & including the two 
small promontories, made a large railway 
shunting yard. A claim by applts. to com- 
pensation for the damage to their property 
on the west of the railway by reason of the 
construction of the shunting yard having been 
rejected :—Held: the possession & control 
of the two romontories gave an enhanced 
value to applits.’ land on the west side of the 
railway, & in respect of depreciation in value 
of those Jands due to the anticipated legal use 
of works which might be constructed upon 








- whose lands had been injuriously affected, 


2238. 
225. 
281. 


245. 


®ffoction depreciates said land & makes 
it less valuable. 

recovered for 
or loss of trade, nor damages which 
the owner of the land suffers in common 
with the public generally.—RENAUD 
v. CANADIAN NATIONAL Ry. Co., {1933] 
Kx. O. R. 230 


sl, Adjoining land occupied wtth hotel 


& accordingly they were entitled to com- 
pensation ; further, the ct. in assessing the 
compensation should have regard to the antici- 
pated use of the promoxtories as part of 
a shunting yard, not to the actual use at 
the time of the omnia a — ROCKINGHAM 
SISTERS OF CHARITY v. R., [1922] 2 A. C. 
315; 91 L. J. P. C. 198; re L. T. 608; 38 
T. L. R. 782, P. C 

Add. Annotation :—Refd. Rockingham Sisters 
of Charity v. R., [1922] 2 A. O. 315. 

Add. Citation :—3 Macq. 833. 

Add. Annotation :—Consd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 

Add. Annotation :-—— Refd. Howard - Mlanders 
v. Maldon OCorpn. (1926), 185 L. T. 6. 


sc. Land taken 
No damage can be 
ersonal inconvenience 


WATER & 


.—CAN. ans Poolupebol 
taken 


Intention to use eee 
aviation ground.}—Held : 

titled to  GOIpMination. CRs A WINIG AN 
- vw GAGNON, 
toe 8. C. R. 518; ® 8 D. L. R. 665.— 


of ne islands— One 
ees owned 


POWER 


EnGLIsH anD Emprre Dicest SupPLEMENT. 
259. Add. Annotation :—Consd. Blundy, Clark & 


Co. v. London & North Rastern Railway 
(1931), 100 L. J. K. B. 401. 


261. Add. Annotation :— Refd. Blundy, Clark & 


Oo. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

——.]—By a private Act the President 
of the Air Council was authorised to enter 
upon, take & use all or any of certain lands, 
& also to construct a certain new thorough- 
fare. By sect. 2 he was authorised to stop 
up a portion of a certain lane known as 
Plough-lane. By sect. 5, ‘‘ subject as here- 
inafter provided the Lands Clauses Acts are 
for the purpose of the acquisition of land 
under this Act incorporated with this Act.” 
Then followed several exceptions, which did 
not specify sect. 68 of the Lands Clauses 
Consolidation Act, 1845, which deals with 
injurious affection. Lands were taken by the 
President under the special Act, & the said 
portion of Plough-lane was stopped up. 

The claimant owned a dwelling-house in 
Plough-lane, not the part stopped up. No 
lands of the claimant were taken by the 
President under the Act, but his premises 
were depreciated in value to the extent of 
£100, through the stopping up of a portion 
of Plough-lane, rendering his premises less 
accessible in one direction. The claimant 
claimed compensation in respect of the 
stopping up of this portion of Plough-lane. 
On the hearing of an award in the form of a 
special case stated by an official arbitrator 
under Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 57), s. 6 (1), it 
was contended for the President of the Air 
Council that the claimant had no right to 
claim compensation on the ground that no 
portion of the Lands Clauses Consolidation 
Act, 1845, was incorporated with the special 
Act as regards sect. 2 thereof, which was not 
a sect. for the purpose of the acquisition of 
land, but one merely authorising the closing 
of a thoroughfare ; & also on the ground that 
sect. 68 of the Act of 1845 was not incor- 
porated with the Special Act as its provisions 





line— sk. Flooding— Level of lake raised— 
land as’ Rights in bed of 2 Of lake not considered. 
claimant en- Where compensation for flooding due 


to raising the leve] of a lake is in 
uestion, the ct. will not consider the 
rights of, of une or ores Py the bed of the 
DUKB-PRICE 

te oa, a ™t1935) ‘ ‘D. L. R. 87.— 


—Loss of water supply.J—Re Busan v. 
NiaGARA FaLis PaRK COMRS. (1887), 
14 A. R. 73.—OAN. 

sm. Land adjotning water-lot — 
Water-lot taken—Loss of riparian 
rights. me Svow & TORONTO, a 
coun . R. 1023; 660. L. R. 100.-— 


sp. Land divided into lots oe 
lots sold—Five lois taken for sew 
plant.}~Held ; the owner of the unso kf 
plots was entitled, over & above the 
actual value of the lote expropriated, 
to compensation for consequent de- 
reciation in the value of the < 
acent sande Spey 


ha meg (Ciry) 
McANUL iieaa) 3 
_R. 7109: RS) 8, 98. 
CAN. 


sa. Land taken for lowertng Piss i 


Obstruction of access by road ‘Aer 
land. }—~Held : “claimant pba e 
por pense ton: —M. 


E. Moo 
COLLECTOR OF RANGOON (1926), I. can R 
4 Ran. 350.—IND. 


R.: eld: in de the oom- 
pensation under he croatia aie. here 

existing, the pane of the freehold must 
be considered in order to reach a fair 
& just conclusion as to the amount of 


en rise to a f acti “I F 
"HALLORAN, *11984] Ex. Oo. R. 67.— 
CAN. 


8 


eee Ill. SECT. 8, SUB-SECT. 4.— 
A. (a). 


227 _~—=siv. —— ———.}—The 

Crowno not having expropriated any 
part of suppliant’s property or any 

Sapament to flood the same :—fleld: 
the case ay not come within Exch. 
Ct. Act, s. 20, & the ct. had no juris- 
diction ta entertain the claim under 
Expropriation Act or any ‘other pro- 
vision of law.— YATES v. (1920) 20 
Exch. C. R. 175.—CAN. 

227 a Pe Pee cere 
BROWN ‘ MILLIN oa ae 
Paorric Ry. So. ooasy ‘4 D. L. R. 
1136; 29 Can. Ry. Cas 345; 62 O.L. R. 
§28. —CAN. 





PART IIL SECT. a pearore es 4.— 


ti. ———.}— Re OGILVIE poe 
Co., LTtp. & WINNIPEG Tw, we 
2D. L. R. 508: {1927} 1 Ww. 
8833 $3 Can. Ry. Cas. 93; 36 
L. R. 4123.—CAN. 


Vol. XJ.—Compulsory Purchase of Land. Cases 268a-— 284a. 


for ‘‘ injurious affection’? were not for the 
acquisition of land. The official arbitrator 
asked the following question of the ct.: Was 


- the claimant entitled to be paid compensa- 


265. 


268. 


269. 


269a. 


270. 


272. 


tion in org a of the popping up of this 
spas of Plough-lane ? he ct. answered 
e question in the affirmative.—WRIGHT v. 
re COUNCIL, PRESIDENT (1929), 143 L. T. 43. 


For (‘ Lorp Wesrsury’’) read (‘* Lorp 
WESTBURY, dissenting’’). 

Add. Annotations :—As to (1) Distd. Blundy, 
Clark & Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. Consd. 
Harper v. Haden & Sons (1932), 102 L. J. 
Ch. 6. Refd. Rockingham Sisters of Charity 
v. R., [1922] 2 A. OC. 315. 


Add. Annotation :—Consd. perper v. Haden 
& Sons (1932), 102 L. J. Ch. 


Add. Annotation :—As to a Distd. see 
v. Haden & Sons (1932), 102 L. J. Ch. 6 


~/—Where a Hishwas is 
obstructed for building operations, & the 
obstructor has obtained the appropriate 
licence from the local authority, a person 
suffering inconvenience or loss from the in- 
convenience can only recover damages in a 
case where the obstruction is unreasonable, 
either as to quantum or duration. 

Per LAWRENCE, L.J.: When the owner 
of a house abutting on a public street de- 
sires to undertake building operations, & 
has obtained the appropriate licence from 
the local authority under Metropolis Manage- 
ment Act, 1855 (c. 20), or similar statutes 
relating to other places, it cannot a con- 
tended that the necessary scaffolding & 
hoardings are illegal & a public nuisance 
unless they were erected in a manner or 
place not authorised by the licence, or main- 
tained for a longer period than by the licence 
authorised.—HARPER v. HADEN (G. N.) & 
Sons, [1933] Ch. 298; 102 L. J. Ch. 6; 148 
L. T. 303; 96 J. P. 625; 76 Sol. Jo. 849; 
31 L. G. R. 18, C. A. 


Add. Annotations :—Consd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401 ; Harper v. Haden 
& Sons (1932), 102 L. J. Ch. 6. 


Add. Annotation :-—As to (1) Consd. Blundy, 
Clark & Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 











275a. 


By construction of bridge.|— 
Resps., a county council, were empowered 
by a private Act to build a bridge across a 
tn a river giving access to a wharf, 
which was resorted to by sea-going vessels 
& was also used for the storage of goods 
The bridge, when built, constituted an 
obstruction to the navigation & interfered 
with access to the wharf, so that goods 
destined for the wharf had to be transhipped 
from sea-going vessels into barges below the 
bridge, & the owners of the wharf had_to 
acquire a new wharf below the bridge. The 
owners of the old wharf, i.e., the freeholders, 
& a mtgee., & the occupiers, who were 
tenants at will, claimed compensation under 
the following heads : depreciation of freehold 
value of the old wharf; cost of the new 
wharf; damage through loss of traffic ; 
damage through extra cost of handling 
traffic at the new wharf; damage to river 
sailing-barge traffic; damage through total 
stoppage of dumb craft with goods for 
overseas; damage through loss of storage 
rents :—Held: claimants were entitled to 
compensation only under the first head, 
& were not entitled to compensation under 
the other heads.—-HEWETr v. Essex CoUNTY 
CounNcIL (1928), 1388 I.. T. 742; 44 T. L. R. 
373; 72 Sol. Jo. 241. 

River frontage of private house.]— 
BUCCLEUGH (DUKE) v. METROPOLITAN BOARD 
oF Works, No. 215, ante. 











284a. Reservation of water---Coupled with grant 


of easements & restrictions. |—By agreements 
made in 1904 & subsequent years a Jocal 
authority agreed with the then owner of the 
S. catate for a supply of water from a pump- 
ing station & well on the &. estate. In 1982, 
S., who had become entitled to the 8. estate, 
sold & conveyed a portion of it, not including 
the pumping station & well, to X. in fee 
simple. The conveyance to X. contained 
certain reservations & a covenant so framed 
as, if enforceable, to run with the land con- 
veyed for the benefit of the remaining portion 
of the S. estate. The ceservations purported 
to reserve all water (whether surface or under- 
ground) in or under any portion of the 
property so conveyed to X., & all necessary 
casements rights privileges advantages powers 
& liberties necessary for the enjoyment of 
that reservation. The covenant was not to 


PART Itt. SECT. 3, SUB-SECT. 4.— 
B. (oc) if. 


266 vi. ——.]}—Where direct 
to land on which a businoss ik 

conducted is not cut off by the closing 
of a street, the fact that such closing 
will oblige persons going to & from 
such place of business & e neighbouring 
properties to use a slightly loss con- 
venient route does not give the owner 
of such land a right to See Pann —_ 
Re EDMONTON CHARTE FREEWAY 
Co., LTD. v. EDMONTON CORPN., [1925] 
1 W. Ww. R. 778.—CAN. 

k fi. Campensation payable for 
damage done by bye-law-——Closure before 

e-law—No right to sone ons ly 

Where. a statute empow a 
to pass bye-laws for. the closlag. of 
streets provided for arbn. p 
to determine compensation to 
paid to land owners for peace 
caused “ by reason of anything un 
the bye-law ’’ :—Held: claimante 
thereun were not entitled to 

. caused by the closing of a 








street long before the passing of the 


Be law.—Re MIcuHatyis, [1933] 1 
. W. R. 465.—CAN. 

k iii. —-—- —~—- —— —— Effect of 

judgment on da awarded by arbi- 


Mages 
trator. |—Ie MICHABLIa aon 2), 11933} 
1 W. W. RR. 751.—CA 


aw. Altcration of aan of bridge— 
Cold storage company thereby relegated 
to back street.}—An award was given as 
comp cf rarlen for the injurious affecting 


of lands b the building of a highway 
traffic b Bore the railway yards 
of the Gt The claim for com- 


pensation Rion from the fact that 
while the old bridge ended atan avenue 
on which applt. co.’s buildings faced 
the new bridge runs a city block further 
north witb the result that the co.’s 
buildings which were poe OB a 
‘* front ’”’ street are now on a 
street over-shadowed by bie ee 
bridge. The co. was a cold storage 
The accessibilit appearance 
of {te plant were ped ected, & 


9 


{ta facilities for loading & unloading 
railway cars & trucks were hampered, 
while the construction of the subway 
in front of the relating tah pievens future 
structural changes & adaptations to a 
serious degree :—Held: after referring 
to the various items of compensation 
& the evidence as damage, the 
amount of the award waa increased to 
$25,000, & the appeal allowed with 
coste.— Re WINNIPEG COLD STORAGE 
Co., wee & WINNIPEG CITY, iiss 2 
Ww. el aoe! 4D. L. R. 681: 42 


PART III. SECT. 3, SUB-SECT. 4.— 
B. (oc) fil. 


FF APR EID ed preciation in onlue 

land.}—NEIASON vo. PaciFic GRwAT 

HasTenw Ry. Co., OBLATE ORDER OF 
MARY IMMACULATE v. PACIFIC GREAT 
EASTERN Ry. Lrreaux & OaR- 
LISLE v. Paciric GREAT BaSTERN Rv. 
ae (19 sae Laas L. R. 792: o7 


Cases 284a—382. 


328. 


do anything on the property so conveyed 
whereby the water supply then obtained 
therefrom or any part thereof or any supply 
thereafter to be obtained therefrom in 
addition to or in substitution therefor should 
be in any way diminished or the purity 
impaired. In Apr. 1934, the local authority 
made a compulsory purchase order under 
Public Works Facilities Act, 1930 (c. 50), 
s. 2, for the compulsory purchase of part of 
the property so conveyed to X. for the 
purpose of obtaining water therefrom & 
for the construction of a reservoir & cer- 
tain works. This order incorporated Lands 
Clauses Consolidation Act, 1845 (c. 18), 8. 68. 

S. claimed compensation on the ground 
that the S. estate & the reservations & 
restrictions imposed for the benefit of the S. 
estate by the conveyance of 1932 would be 
injuriously affected by the proposed works 
on the land comprised in the compulsory- 
purchase order. The parties having failed 
to come to terms, an official arbitrator was 
appointed, who subsequently acted as an 
agreed arbitrator under Lands Clauses Con- 
solidation Act, 1845 (c. 18). 


In his award the arbitrator found (a) that ' 


a pumping station if erected on the portion 
of X.’s land comprised in the compulsory- 
purchase order would probably tap water 
which would otherwise percolate to the area 
tapped by the local authority’s existing 
pumping station & well o: the S. estate & 
might affect the quantity of water reaching 
such area, & (b) that a pumping station on 
the proposed site would not be likely to tap 
water which, in the absence of such a pump- 
ing station, could not be tapped by pumping 
at. the local authority’s existing works. Ile 
consequently awarded S. a certain sum_by 
way of compensation, but made his award in 
the form of a special case, referring to the 
ct. the question whether S. was entitled to be 
compensated for the injurious affection of his 


Part IV._-Compensation 


To the existing paragraph add as follows :— 
(3) Limestone is a mineral within the above 
sects. 


Annotation :-—-As to (1) Refd. A.-G. for Isle of Man uv. Moore, 


L1938] 3 AM KK. 
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PART III. wee 3, ereiaihs) 4.— 


al. Loas of privacy.}|—The owner of & 
house, the privacy of which has been | m 
affeoted by the acquisition of another 
property made for public p 
4 er Land Acquisition Act, is en 
com peneeon by reason of the 
a 


roperty.—PRASANNAKUMAR DATTA v. 


EOCRETARY OF rete FOR INDIA IN 
Reese es ‘ 


PART III. SECT. 3, SUB-SECT. 4.— 


R. 263. 





» (@). Pa 


tge. in favour of 


oses 


tled | the a 


on injuriously affecting his 


R. 61 Cal, 245.— R. 2 
: re Exch. a 


to 
sc nicipa eS R. 8. M 
be paid the radar of land injuri %. 
the construction of sore 
cipal works is due compensation for 


C. (a). itteaten by 





299. Add. Annotation :—As _ to 





ap III. SECT, 8, SUB-SECT. 5. 
yment of mortgage on part of 
land. ]}—The Crown expropriated five 


lota of land belon aglog to applt. 


on tour ji ee 
lote had been of M upon 
by payment to M. of $22, me Me lel: 
ve payment, although satisfy - 
t of the four lots 


ing any claim in res 
» could 


Hi by the m 
ath ed aba rie  comprascce for the 
. lot. (1926) 
“B38) §. s "o. R. 284; 


interest, }—Under 
» 1918, eb pete ig 


ENGLISH AND Empire Dicest SUPPLEMENT. 


adjoining estate & the interests easements 
& restrictions appertaining thereto by reason 
of the proposed works of the local authority 
& the facts so found by him :—Held: 
(1) though the attempt to reserve percolating 
water out of the land conveyed by the con- 
veyance of 19382 failed, the reservation 
therein contained ought to be construed as a 
reservation of all necessary rights to enable 
S. to obtain water from the land conveyed ; 
& the covenant imposed a contractual pro- 
hibition on X. & those deriving title under 
him from doing anything to interfere with 
the existing & future water supply at the 
existing works on the S. estate. The 
claimant therefore had an interest in land 
which was affected by the compulsory- 
purchase order; (2) the injury to the S. 
estate arose from the ‘‘ execution of the 
works ”’ within Lands Clauses Consolidation 
Act, 1845 (c. 18), s. 68; since the statutory 
owers vested in the local authority under 
Public Health Act, 1875 (c. 55), s. 51, 
authorised the construction & maintenance 
of waterworks for the supply of water, & in 
order to supply water, it was necessary to 
draw water from the land taken. The 
claimant therefore was entitled to recover 
by way of compensation the amount awarded 
to him under the arbitrator’s award.—Re 
SIMEON & ISLE OF WIGHT RuRAL DISTRicr 
COUNCIL, [1937] Ch. 525; [1937] 3 All E. R. 
149; 106 L. J. Ch. 385; 157 L. F. 473; 101 
J. P. 447; 63 T. L. R. 854; 81 Sol. Jo. 
626; 35 L. G. R. 402. 


288a. —— Wharf.]|—H»wetr v. Hassex COUNTY 


CoUNCIL, No. 274a, ante. 


289a. ——.|—-HEwETr v. Essex COUNTY COUNCIL, 


No. 274a, ante. 

(1) Consd. Re 
Simeon, [1937] 3 All HK. R. 149. 

.]— ROCKINGHAM SISTERS OF 
CHARITY v. R., No. 216a, ante. 








for Mines and Minerals. 


831. Add. Annotation :—Refd. Waring v. Foden, 


Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 


332. Add. Annotation :—Refd. Waring v. Foden, 


TYNE (He TAYLOR Estate) & Asal- 
eat RURAL MUNICIPALITY (No. 2), 
(1932) 1 W. W. R. 754; 2D. L. R. 


A | 703; 40 Man. L. R. 253.—CAN. 


PART III. SECT. 4. 


3 -}+—Hela: the onl 
increase which should be ted 
und2r Publi Works 
s. 24 (8), is the increase so caused 

g | the value of the land through which 
the nublic work is constructed over & 
above any such increase as is common 
to said land & to the land in the im- 
neve FS ata —Re CENTRAL CANADA 
[1929) 4 
. 4453; 24 





i, -—— 


not be 


ARBITRATIONS, _ 
e 3383; 2 W. avs 
Rite L. R. 209.—CGAN 


292 Vv. -}~—The Ae bee depre- | any damage. No provision is made for g li. -——— 
ciation of property regul terest in addition thereto; & neither | R. SS. O., 1 1997, 6. 8. sui “Gar Rotay 
in the vicinage of a tiga Toe “does the arbitrators, nor a judge under an CaTHOLIC 
not give rise to a claim goer to him under sect. 706 of i Ganon DwiGl x (TOWN), oo) 
ticular owner. nalts v. LAFOND | figat), to inorease t the award, have | 4 D. 1 L. R 955; 65 0. L. R. 514.— 
21 Exch. OC. R. 55.—CAN., power we award interest.—Re Banna- | CAN. 
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Waring v. Booth Crushed Gravel Co. (1981), 
101 L. J. Ch. 88. 


888. Add. Annotations :—Refd. Waring v. Foden, 
aring v. Booth Crushed Gravel Co. (19381), 
101 L. J. Ch. 33; A.-G. for Isle of Man v. 
Moore, [1938] 3 All E. R. 263. 
8384. Add. Annotations :—Consd. Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. Refd. A.-G. for Isle of Man 
v. Moore, [1938] 3 All E. R. 263. 


335. Add. Annotations :—Consd. Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 338. Refd. A.-G. for Isle of Man 
v. Moore, [1938] 3 All E. R. 263. 


836a. -—— Within Act.]—MIDLAND Ry. Oo. 
KETTERING, THRAPSTON & HUNTINGDON 
Ry. Co. v. Roprnson, No. 828, ante. 


Add. Annotation :—Consd. Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 38. 


Add. Annotation :—Refd. Wath-upon-Dearne 
Urban District Council v. Brown & Co., 
[1936] Ch. 172. 


Add. Annotation :—Consd. Hargreaves, Ltd., 
Executors of, v. Burnley Corpn., [1936] 3 
All BE. R. 959. 
Add. Annotation :—Refd. London & North 
Eastern Ry. Co. v. Hardwick Colliery Co., 
[1935] Ch. 203. 


Add. Annotations :—Consd. Consett Industrial 
& Provident Soc. v. Consett Iron Co., [1922] 
2 Ch. 135. Refd. Wath-upon-Dearne Urban 
District Council v. Brown & Co., [1936] Ch. 172; 
Hargreaves, Ltd., Executors of, ». RMucnley 
Corpn., [1936] 3 All. BE. R. 959. 


355a. ——— Purchase by predecessor of under- 
taker—Common law right of support—Effect 
of Public Health Act, 1875 (Support of Sewers) 
Amendment Act, 1883 (c. 37).}-—Pltf. council, 
being the statutory undertakers for the 
supply of water to the urban district of 
Wath-upon-Dearne, purchased by agreement 
in 1901, from trustees for sale under a settle- 
ment, certain land in Wath-upon-Dearne 
which had been allotted to the vendors’ 
predecessors in title in 1810 under an In- 
closure Act. This allotment was subject to 
the reservation to the lord of the manor of 
Wath-upon-Dearne of coal & other minerals, 
with power to work the same upon making 
compensation to the allotment owners for 
damage to the surface of the lands caused by 
working. Shortly after the purchase, pltfs. 
erected two reservoirs & three filter beds on 
the land purchased. Deft. co. were lessees 
from the lord of the manor of a seam of coal 
lying under & adjacent to pltfs.’ land. In 
1911 deft. co., in pursuance of Waterworks 
Clauses Act, 1847 (c. 17), & the Public Health 
Act, 1875 (Support of Sewers) Amendment 
Act, 1883 (c. 37), gave notice to pltfs. of 
their intention to work the coal under & 
‘within forty yards of pltfs.’ waterworks. 
This notice was duly acknowledged, but no 
counter-notice was given by pltfs. of willing- 
ness to treat or to make compensation for or 
of their intention to prevent or interfere 
with the working of the coal either within 
or outside the forty yards area. In 1914, 
pltfs. purchased from the same vendors 
further lands adjoining the land bought in 
1901 & subject to the same reservation of 
minerals to the lord of the manor of Wathb- 





337. 


845. 


349. 


3538. 


855. 





Cases 332——356a. 


upon-Dearne. Pltfs. constructed on this 
Jand two further reservoirs, two more filter 
beds & other works. Damage to one of the 
reservoirs having appeared between Oct. 
1926, & Jan. 21, 1929, caused, as was alleged, 
by the working of the adjacent & subjacent 
minerals By defts., pltfs. had the damage 
repaired. In 1930 a further notice of 
intention to work minerals near another part 
of plitfs.’ lands & reservoirs was served on the 
pltfs. by defts., but again no counter-notice 
was given by pltfs. Pltfs. thereupon issued 
a writ claiming an injunction & damages or 
compensation. His Lordship having held on 
the evidence that the damage to the water- 
works was caused by subsidence of the surface 
directly due to the working of the minerals by 
defts. & that the surface would have been 
damaged by subsidence if the waterworks 
had not been constructed on it, the question 
arose whether the vendors to pltfs. in 1901 & 
1914, when they conveyed the land, had any 
right of support for the surface of those plots 
from the subjacent minerals & adjacent land 
& minerals, & if so, whether this right passed 
to pltfs. :—Held: (1) on the true construc- 
tion of the Inclosure Act, 1810, the common 
law right of support was not excluded by 
necessary implication & the vendors to pltfs. 
had a common law right to have the surface 
supported by the subjacent mincrals & 
adjacent land & mincrals; (2) this right 
passed to pltfs. by the conveyances of 1901 
& 1914, & deft. co. was not entitled to ignore 
this right although pltfs. failed to give any 
counter-notice under Waterworks Clauses 
Act, 1847 (c. 17), ss. 22, 23. Further, there 
was nothing in Public Health Act, 1875 
(Support of Sewers) Aimendment Act, 1883 
(c. 37), 8. 3 (2), which gives the local authority 
an option to extend their counter-notice to 
minerals outside the forty yards area to 
deprive the local authority of the rights they 
possessed outside the forty yards area, if 
the option conferred by that section was not 
exercised.--WATH-UPON-DEARNE URBAN D1s- 
TRICT COUNCIL v. BROWN (JOHN) & Co., 1Tn., 
[1936] Ch. 172; 105 L. J. Ch. 81; 154 1. T. 
295; 51 'T. L. R. 353; 79 Sol. Jo. 342. 


Add, Annotations :—Consd. Walton Harvey 
Ltd. v. Walker & Homfrays, Ltd., [1931] 
1 Ch. 145. Apld. Wath-upon-Dearne Urban 
District Council v. Brown & Co., [1936]Ch. 172 ; 
Hargreaves, Ltd., Executors of, v. Burnley 
Corpn., [1936] 3 All. EH. R. 959. 


——— Enfranchised copyholds.}—Under 
conveyances made in 1879, 1922, & 1927 
deft. corpn. acquired land for the purposes of 
sewage works & a gas undertaking. So far 
as the present case was concerned, these 
lands were enfranchised copyholds subject to 
a custom whereby the lord of the manor had 
the right to work mines subject to making 
compensation for damage done including 
that arising from subsidence. The pltf. co. 
were the lessees of the minerals under such 
enfranchised copyholds & also under the 
adjoining land. In 1934 pltfs. gave the 
corpn. notice in writing that they desired 
to work seams of coal under or within 40 yds. 
of such enfranchised copyholds. Defts. gave 
no counter-notice under Waterworks Clauses 
Act, 1847 (c. 17), s. 23, to treat for the pay- 
ment of compensation for such mines, & it 
became lawful for pltfs. to work the mines. 


856. 


356a. 





1] 


Cases 356a—540a. 


369. 


In an action for a declaration as to the 
rights of the parties, the Vice-Chancellor of 
the County Palatine of Lancaster, after 
making a declaration of pltfs.’ right to work 
the mines & let down the surface subject to 
payment of compensation for damage done 
including damage due to subsidence provided 
pltis. did no wilful damage & did not work 
the mines in an unusual manner, added that 
defts. were not entitled to any greater 
protection in respect of the greater weight 
Imposed upon the land by their sanitary 
works except where they had acquired a 
presc a right of support for such works : 

——He (1) defts. not having served a 
counter-notice, their rights in relation to the 
minerals were the same as those of their 
vendor & were therefore governed by the 
custom of the manor; (2) the addition to 
the declaration stated above could not be 
supported.—HARGREAVES, Lrp.’s FEXxr- 
CUTORS v. BURNLEY CoRPN., [1936] 3 All 
H.R. 959; 156 L. T. 41; 101 J. P. 87; 53 
T. L. R. 231; 81 Sol. Jo. 56, C. A. 

Add. Annotation :—Refd. West Midlands 


Electricity Authority v. oles Minister |. 


vane 
of i as vw. Pitt (1982), 96 J. P. 159. 


eens. 


367. 
374. 


378. 


881. 
883. 
403. 


412. 


A338. 
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Add. Annotation :—Refd. Swift v. Board of 
Trade, [1925] A. C. 520. 


Add. Annotation :—Consd. Glenboig Union 
habia Oo. v. I, R. Oomrs. (1922), 12 Tax 
as : 


To the existing paragraph add as follows :— 
(3) The word ‘‘lands”’ in sect. 6 of the 
above Act includes mines. 


Add. Annotation :—Generally, Consd. Graigola 
Merthyr Co. v. Swansea Corpn. (1927), 71 
Sol. Jo. 681. 


Add. Annotation :—Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. Pp, 159. 
Add. Annotation :—Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 


Add. Annotation :—Refd. Hargreaves, Ltd., 
Executors of, v. Burnley Corpn., [1936] 3 
All E. R. 959. 

Add. Annotation :—Refd. 
Trade, [1925] A. ©. 520. 
Add. Annotation :—Refd. Newton v. Lamb- 


ton, Hetton & Joicey Collieries, Ltd., [1937] 
2 All E.R. 150. 


Swift v. Board of 


Part VI.—-Procedure to acquire Land otherwise than by 
Agreement. 


470. Add. Avnotation :—Apld. Goodwin Foster | 588a. ——— --— Rights of assignee.}—A land- 


475. 


Brown, Ltd. v. Derby Corpn., [1934] 2 K. B. 


« 


For existing citations and annotations, 
substitute (1851), 9 Hare, 486; 7 Ry. & Can. 
Cas. 92; 18 L. T. O. S. 116; 68 EB. R. 580, 
L.JJ.; subsequent proceedings (1852), 2 
De G. M. & G. 94, L.JJ. 


Annotations ;—Refd. Salisbury v. G. N. Ry. (1852), 17 Q. B. 


840 


478. 


; Hedges v. Met. Ry. (1860), 28 Boav. 109. 


Add. Annolation:—Rofd. Brakspear _ v. 
Barton, [1924] 2 K. B. 88. 


484. For citations read the following para. & 


citations :— 

A ry. co. having given notice of their 
intention to purchase lands for the under- 
taking, deposited the purchase-money, & 
delivered the bond according to sect. 35 of 
Lands Clauses Act, before the expiration of 
the period prescribed for the exercise of their 
compulsory powers; neither their power to 
purchase the land, nor their power to enter, 
is gone by the subsequent expiration of that 
period.— SPARROW v. OXFORD. WORCESTER 


& WOLVERHAMPTON Ry. Co. (185f), 9 
aa 436; 18 L. T. O. S. 116; 68 EB. R. 


500. Add. Annotation :—Consd. West Midlands 


526. 


631. 


PART Vi. SECT. 4; SUB-SECT. 2.—D. 
490 i. Effect of—wNo right of action ai 


Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 

Add. Annotation :—As to (1) Refd. Cardiff 
Corpn. v. Cook, [1923] 2 Ch. 115. 

Add. Annotation :—Refd. Cardiff Oorpn. v. 
Cook, [1923] 2 Ch. 115. 


534. 


540. 


540a. 


owner has a right to deal with his property 
after a notice to treat, although the right 
must be exercised subject to the rights 
acquired by the undertakers by virtue of the 
notice & so as not to increase their obliga- 
tions, & he is also entitled before acceptance 
to withdraw & amend his claim. But where 
a landowner, possessed of a leasehold interest, 
who has claimed £550 for compensation for 
disturbance & valued his leasehold interest 
at nil, subsequently, but before his claim is 
accepted, assigns his leaseliold interest, his 
assignee stands in the same position as the 
landowner & can withdraw or amend the 
claim, either expressly or by sending in a 
claim in respect of the leasehold interest 
wholly inconsistent with the original claim, 
& the undertakers are not then at liberty to 
disregard the assignee & continue to treat & 
contract with the original landowner.— 
CARDIFF OORPN. v. COOK, [1923] 2 Ob. 115; 
92 L, J. Ch. 177; 128 L. T. 5380; 873. P. 00; 
67 Sol. Jo. 315; 21 L. G. R. 279. 


Add. Annotation :—Refd. Matthey v. Curling, 
(1922] 2 A. C. 180. 


Add. Annotation :—Apld. Goodwitt Foster 
Brown, Ltd. v. Derby Corpn., [1934] 2 K. B 
23. 


Within clause in lease.J]—(1) Under Acquisi- 
tion of Land (Assessment of Compensation) 
Act, 1919 (c. 57), s. 6 (1), the official arbitrator 
is entitled to state his award in the form of 
a special case raising the question what is 





sommon law—Da 
land & 


for 
useless 
able.}— ALEXANDER BROWN MILLING 
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Co. «. CANADIAN PaciFic Ky. Co., 
{1923} 4 D. L. R. 1186: 20 Can. Ry. 
Oas. 345; 520. L. R. 528.—OAN. 





rendering 
mot recover- 
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the title or interest of the person claiming 
compensation. 

(2) A local Act having. authorised a corpn. 
to acquire certain premises compulsorily, the 
owners granted a lease for a term of years, 
containing a clause that the demise was made 
.& granted ‘‘ subject to the termination of 
such demise by reason of the exercise by the 
said corpn. of such compulsory powers as 
may hereafter become effective.’’? The corpn. 
served a notice to treat upon the lessor in 
respect of his reversionary interest in the 
premises, & they afterwards served a notice 
to treat upon the lessee, who claimed com- 
pensation in respect of his interest :—Held: 
neither of the notices to treat was, within 
the clause in the lease or at all, such 
an exercise by the corpn. of their compulsory 
powers as was effective to terminate the 
lease or to put an end to the lessee’s interest 


650. For existing paray-raph & citations substitute 


the folowing :— 

The Blackpool Improvement Act, 1917, 
6. 70, enacted that the provisions of the 
sect. should, unless otherwise agreed in 
writing, apply for the benefit & protection 
of a certain co. as owners of the land referred 
to in the section. By its terms the owners 
were to sell & the corpn. was to buy the land 
therein described at a price to be determined, 
in default of agreement, by arbitration in the 
manner provided by the Lands Clauses .Acta 
as modified by that Act, & a notice to trit 
was to be served by the corpn. within a 
defined time. It was further provided that 
the corpn. should not use the land so acquired 
for certain purposes which might cause a 
nuisance or annoyance to the own.rs. By 
Acquisition of Land (Assessment of Com- 
pensation) Act, 1919 (c. 57), where by any 
statute, whether passed before or after the 
passing of this Act, land is authorised to be 
acquired compulsorily by any local authority, 
any question of disputed compensation is to 
be determined in the manner thereby pro- 
vided, & the provisions of the Act by which 
the land is authorised to be acquired, or of 
any Act incorporated therewith, so far as 
inconsistent with this Act, shall cease to have 
effect. Notice to treat was served on the 
owners by the corpn. shortly before the 
coming into operation of the Act of 1919, 
but no arbitrator had been appointed to fix 
the price. A question having arisen whether 
the compensation was to be assessed under 
the Act of 1919 or under the private Act of 
1917 :—Held: the Act of 1919 did not apply, 
& the compensation was to be ascertained in 
the manner provided by the Lands Clauses 
Acts as modified by the Act of 1917; by 
Viscount FINLAY, Viscount Cave, & LORD 


ee ore 


Annotations :—Distd. 
Pier de Board v. 
> 
K. B. 236; West Midlands Joint Hlectricity roraidee | 
v. Pitt, Minister of Transport v. Pitt (1931), 101 L. J. 
K. 2B. 220; > Drapers Co. v. London Passenger Transport 
Board, [1937] Ch. 344. 


650a. —— Acquisition of land & appointment of 


in the premises, &, consequently, he was 
entitled to compensation in respect of his 
interest in the premises as at the date of the 
service of notice, to treat upon him.— 
GoopWIN Fostmr Brown, Lrp. v. DERBY 
Corpn., [1934] 2 KX. B. 23; 103 L. J. K. B. 
603; 151 L. T. 402; 82 L. G. R. 17, D.C. 


558a. Misdescription as to nature of property— 


Abatement of purchase-money—Not ordered.] 
—Re STEPNEY Borovesa Counci, & SMART'S 
CONTRACT (1902), 47 Sol. Jo. 159. 


562. Add. Annotalion :—As lo (1) Refd. Greswolde- 


Williams v. Newcastle-upon-Tyne Corpn. 
(1927), 91 J. P. Jo. 068. 


595a. Building consisting of several blocks of 


offices—Constitutes one ‘‘ building.’’|-—Gnres- 
WOLDE-WILLIAMS v. NEWCASTLB-UPON-TYNE 
Corpn. (1927), 92 J. P. 18; 26 L. G. BR. 26. 


Part VIl.—Assessment of Purchase Price and Compensation. 


PHILLIMORE on the grounds, (a) that sect. 70 
of the private Act embodied an agreement 
between the parties for the sale & purchase 
of the land & that the lund was not ‘' autho- 
rised to be acquired compulsorily ’’; (b) that 
the general language of the Act of 1919 ought, 
not, in the absence of clear words, to be 
construed as affecting the special provisions 
of sect. 70 of the private Act of 1917; by 
VISCOUNT HALDANE on the second ground ; 
by Lorp SHaw OF DUNFERMLINE (dissenting 
as to the second ground) on the first’ ground 
only.— BLACKPOOL CorRPN. v. STARR LSTaTe 
Co., Lrp., [1922] 1 A. 0. 27; 91 L. J. K. B. 
202; 126 L. T. 258; 86J.P.25; 38T. L. KR. 
79; 66 Sol. Jo. 17; 19 L. G. R. 721, If. L. 

Thurrock Grays & hart ete t 


Tl n 
Thames Land Co., Ltd. (1 igs 90 
Refd. Thornely v. Leconfleld (Lord), (1925) 1 


arbitrator under Public Health Act, 1875, 
(c. 55.)J—A land co. was the owner in fee 
simple of certain land through which a 
sewerage board, under Public Health Act, 
1875 (c. 55), after duly serving on the co. 
notice of intention to do so, carried a sewer & 
a rising main. Subsequently an agreement 
in writing was entered into between the 
parties regarding what had been done. 
Differences haviny arisen regarding the com- 
pensation to be paid by the Hourd to the co., 
recourse was had to arbu. The arbitrator 
was appointed under Public Health Act, 
1875, & before entering on the arbn. made 
the etatutory declaration under that Act. 
Having considered the disputes he made an 
alternative award in the form of a special 
If the ct. was 


ete 


e a e 

f 566 he Includes all that papal 
for en oyment o ‘: wor 
“ house “in Lands Act, 1847, s. 92, is 
not limited to the four walls of the 
building, but fucludes all that Is neces- 
sary to the convenient occupation of 
the house. 


ne i wnat 








Promoters of an undertaking :— 
Held: not entitled to take a strip of 
land immediately in froat of a house 
between it & the wal) & contuining a 
tank & fruit trees, when the owner waa 
willing & able to convey the whole of 
the house. —DRaPEeR 0. SOUTH AUSTRA 
LIAN Rattways Comer. (1901), 3 
8. A. L. R. 150.—AUS. 
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case for the opinion of the ct. 





ene ee A ee RT me. es carpe 


PART VII. SECT. 1. 


sg. Public Works Act, 8. 22 — 
Acquisition of toll road under Provincial 
Highways Act, 1917.}—Re Copoursa & 
GRAFTON TOLL RoapD Be da 64 
D. L. R. 241; 500. L. R.125.~—OAN. 


Cases 650a—850b. 


of opinion that compensation was to be 
assessed solely under Public Health Act, 
1875, he awarded the co. £5,090; if the 
arbitration was under Acquisition of Land 
(Assessment of Compensation) Act, 1919 
(c. 57), & the basis on which compensation 
was to be awarded was to be governed by 
the princi Ba in s. 2 of that Act, he awarded 
the co. £2,148:—Held: as the land had 
been acquired under powers conferred by 
Public Health Act, 1875, before the agree- 
ment between the arties was entered into, 
it had been acquired compulsorily, & as 
there was nothing in the agreement which 
affected the primary basis of the value of the 
ama nor any other matter, including the 
ointment of the arbitrator expressly under 
Public Health Act, 1875, which was in- 
SHE tene with the rules laid down by 8s. 2 
of the Act of 1919, that Act applied to the 
arbn., & the co. should be awarded £2,148.— 
THURROCK, GRAYS & TILBURY JOINT SEWER- 
AGE BoaRD v. THAMES LAND Co., Lirp. (1925), 
90 J. P.1; 23 L. G. R. 648. 


650b. ——— Power to purchase given to railway 


PART VI. SECT. 2, SUB-SECT. 1. 





company—-Transfer to public authority.] 
Pltfs. were the estate owners in fee simple of 


certain land & buildings in the City of 
‘ London. 


Defts., a public authority estab- 
lished in accordance with the provisions of 
London Passenger Transport Act, 1933, in 
Oct. 1935, gave notice to oltfs. to treat oe 
the compulsory purchase of the Bassai or 

subsequently took possession. y the Act 
of 1943 certain passenger transport under- 
takings were transferred to defts. including 
the C. L. Railway. It was provided by the 
Act that such transfer should include all 
lands & other property, assets, powers, 
rights, and privileges held or enjoyed there- 
with, & further that defts. might exercise 
all the rights, powers, & privileges whicb 
immediately before the appointed day, 
July 1, 1933, were vested in the C. L. Railway 
as one of the undertakers & should be subject 
to all liabilities & obligations to which the 
C. L. Railway were subject immediately 
before the appointed day. Among the 
powers conferred on the O. L. Railway in 


council, 


sl. Assessment b 
After the 


resolution of city 
passing of an 
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existence on July 1, 1933, was a power con- 
ferred by an Act of 1931 to purchase the 
premises of pltfs. The time for the exercise 
of this power was, after the passing of the 
Act of 1933, extended to Oct. 1937, by sect. 68 
of London Passenger Transport Act, 1934. 
Defts. contended that being a public authority 
authorised to acquire the particular land in 
question compulsorily, the provisions of 
Acquisition of Land (Assessment of Com- 
pensation) Act, 1919 (c. 57), as to the com- 
pensation payable, applied. 

Plitfs. denied this on the ground (a) that if 
the C. L. Railway (the ‘‘ undertakers ’’) had 
purchased compulsorily before July 1, 1933, 
the purchase price must have been fixed as 
provided for by the Lands Clauses Acts as 
modified by the Act of 1931, & that this was 
therefore a liability or obligation of the C. L. 
Railway to pltfs.; (6b) that by virtue of 
sect. 68 of the Act of 1934, the time limited 
for the exercise of compulsory purchase by 
the Act of 1931 was extended subject to the 
provisions for the protection or benefit of 
(inter alia) any co., body or person mentioned 
in (among others) the Act of 1931, & that the 
provisions of that Act with regard to the 
assessment of compensation in cases of com- 

ulsory purchase were provisions for pltfs.’ 

enefit, & (c) that the provisions of the Act 
of 1931 were not affected by the provisions 
of the Acts of 1933 & 1934 in the absence of 
clear words showing that it was the intention 
of the two later Acts to abrogate the pro- 
visions of the Act of 1931 :—Held: pltfs.’ 
contentions failed because (a) as the C. L. 
Railway had not served any notice to 
treat on or before July 1, 1933, there was 
no liability or obligation of the C. L. Railway 
on that date towards pltfs. or their property 
to which defts. could be subjected in respect 
of a notice given by defts. subsequently to 
July 1, 1933, (6) pitfs. were not expressly 
mentioned as a co., body or person for whose 
protection or benefit provision was made in 
the Act of 1931, & (c) the provisions for com- 
pensation in the Act of 1931 were general 
provisions & accordingly the maximum 
‘* generalia specialibus non derogant’’ did not 


apply. 


result that much of his property was 
submerged & other seriously affected. 


sh. Jurisdiction of Exchequer Court). 
hs exPFOp ting bye-law the amount of | Anaction in respect of this damage had 
SILLY tie eecniee oboe ean urchase price may be settled by | procecded to trial, & judgment bad 
Provincial Legislature, the Exch. Ct. reo ution of the city council & no een reserved, when & special Act was 
of Canada in aAocrtalitag the ostate | further bye-law is ne -—-PRINCE | passed by the Quebec Legislature to 
ot intorest of persons claiming com- | % TORONTO, [1933] 3 R. 201; | prevent any turbance of resps.’ 
pensation for property expropri- | O- R442; eee [1934] 8 D. L. R. 81; | operations. Respa. were by the Act 
ated by the Dominion Crown will 8. C. pie gina to make just & fair compensation to 
have regard to the laws affecting suoh opted by expel ap: ng fas oes Ve tne ce et 
estate & interest in the province where The § neta al rule ado determine what properties & rights 
HUDSON'S Bay Co. (1921), 20 Exh. t with 7 an i should upon Payment of the compensa- 

DSON’S Bay Cop. , xe quaulan one aw an ar r aah 
C. R. 413.—CAN, is tho same as the rule adopted in | {10m become vested in reapa. :— “Hed: (1) 


sk. Cannot Bade bo tnio validity of 
mutual agreen for compensation. )— 
where one of the parties set 
up an Ssreemen’ ten to fix the 
compensatio OD at as to the 
ex oe, V dity, ry "s plicability of 
such agreement must be settled by 
agreement of the parties or determined 
by the before a case for arbn. 
arises the arbitratora exceeded 
their jurisdiction’ when they entered 
uP ar! mony as to ne aeence 
va yo a nerconen eged.— 
Re PORTER Lro., & RONTO ve 


RTRR & nee 
TD. hme R. ie: 83 OL. Roe — CAR 


dealing with a question of quantum 
of dam in a be apa by a trial 
judge ai wit. & » & the 
ct. will no terfere except & case 
of ve peck fe error.— Re WINSETT & 
Oo. Pv “ ca O. R. 387; 2D. L. R. 
438.—-CAN 
Variation of award.j— 
Appi. ow owned roperty on the Gatineau 
& saw mill used for 
his ate ‘business & eo plant for the 
precuciion & distribution < of electricity 
oth worked by water power. Res 
were attempting -to expropriate or 
one evar oses of a scheme for develo 
hydro-electric wer on 
tiver, & had erected a dam with the 
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the Act did not require the ct. to vest 
in resps. all Jands or properties affected, 
ai in its cieerenien: it thofght com- 
nsation injurious affection 
eumcient a. ‘the amount of an award 
a Mie ed by an appeal ct. where 
8 cleat that it is based upon a 
weone eo of caloulation or not 
justifie admitted facta; 
hs although a taecs cannot offer 
remedial works in lieu of compensa- 
tion, the offer of land taken or ease- 
ments over land taken for the restora- 
tion of a piling ground & a rey Ek ree 
was a proper Om one = ponerse 
into considerati v. GaTI- 
NEAU POWER Co. Tasers 3 wall EB. R. 52. 
P. C.—CAN. 


702b. Effect of 


PART VII. SECT. 5, SUB-SECT. 1. 


Vol. XL—Compulsory Purchase of Land. Cases 060b—7@la. 


The compensation must therefore be 
ascertained under & in accordance with the 
Act of 1919.—DRapERS Co. v. LONDON 
PASSENGER TRANSPORT BOARD, [1937] Ch. 
344; [1937] 2 All Kk. R. 12; 106 L. J. Ch. 
121; 156 L. T. 272; 53 T. L. R. 448; 81 
Sol. Jo. 199. 


702a. Arbitrator incapable of continuing—Power 


to replace.]|—-Where an arbitrator, appointed 
by the Reference Committee under Acquisi- 
tion of Land (Assessment of Compensation) 
Act, 1919 (c. 57), s. 1, becomes incapable of 
continuing a particular arbn., the authority 
of the Reference Committee includes the 
power to replace him by some one else.— 
Gross, SHERWOOD & HEALD, LTD. v. Essex 
County Councin, [1927] 1 Ch. 205; 96 
L. J. Ch. 21; 186 L. T. 371; 91 J. P. 17; 
48T.L.R.5; 70Sol. Jo. 1196; 25L. G. R. 135. 


appointment under  protest— 
Whether right to compensation admitted.]— 
Semble ; aco. does not, by nominating under 
protest an arbitrator in pursuance of the Lands 
Act, 1845, admit that the case is one entitling 
the claimant to any compensation.—SuTTON 
HARBOUR IMPROVEMENT Oo. v. HITCHENS 
(1851), 1 De G. M. & G@. 161; 211. J. Ch. 78 ; 
we O.S. 163; 16 Jur. 70; 42 E.R. 514, 
cds 


727a. Question of 





ToRoNTo, [1930] 3 D. L. Rh. 763; 65 


title involved.]—GooDWIN 
Foster Brown, Lrp. v. DERBY CORPN., 


No. 540a, ante. 


727b. Hearing — Entry in Crown Paper.) — An 


award made by an official arbitrator under 
Acquisition of Land (Assessment of Com- 
pensation) Act, 1919 (c. 57), in the form 
of a special case, is rightly entered in the 
Crown Paper.—HEwitTr v. Essex Country 
Councin (1927),97 L. J. K. B. 249; 02 J.P 
86; 44 T LL. R. 111; 72 Sol. Jo. 50; 26 
L. G. R. 48 D.C. 


761a. —— Award embodying decision of court on 


special case.]—An official arbitrator stated a 
case under Acquisition of Land (Assessment 
of Compensation) Act, 1919 (c. 57), & the 
Div. Ot. decided adversely to the contention 
of claimants for compensation. The arbi- 
trator then made his award, embodying 
therein the decision of the Div. Ct. Olaimants 
applied to another Div. Ot. to set the award 
aside, on the ground that the award was on 
the face of it erroneous in law, but the 
ct. dismissed the application. Claimants 
appealed :—Held: no appeal could be enter- 
tained.—NORTHWOOD v. LONDON OoUNTY 
Oounci. (No. 2) (1927), 96 Ju. J. K. B. 520; 
137 1l.. T. 49; 91 J. P.93; 48 T. LL. RR. 347; 
25 L. G. BR. 264, OC. A. 








deanna ne ee erent nee Ripert 





Held: theaward must be set aside as 


ni, —— —— Paasing of bye-law by 
local authorit Submission before bye- 
law passed ultra vires.]—-KOEHMSTEDT 
v. RURAL MUNICIPALITY OF EYE HILL, 
Pat 382, [1923] 2 W. W. R. 669.— 


PART VII. SECT. 5, SUB-SECT. 2. 


fi. Extent of duty.j}—On an 
application under sect. 408 of Town 
Act, R- S. 8., 1930, for the appoint- 
ment of an arbitrator of a claim for 
compensation for lands taken or 
injuriously affected, it is not the duty 
of the judge applied to to decide 
whether or not the claimant has a 
claim.—McGILLIVRAY v. MELVILLE 
Town [1932] 2 W. W. R. 635.—CAN. 


sl. Under Dominion Railway Acl, 
1919.]—Where a judge of the Supreme 
Ct. of Ontario has made an order for 
possession, under the above Act, with 
a term that the ry. co. shall pay money 
into ct. as security, any judge of the 
Supreme Ct. has ue sdiction to appoint 
an arbitrator ; under sect. 220 the 
judge of the county ct. of the county 
wherein the expropriated lands lie is 
the proper person to appoint.—Re 
LitrLte & CAMPBELLFORD LAKE ON- 
TARIO & WESTERN Ry. Co. (1924), 55 
QO. L. R. 581.—CAN. 


PART VII. SECT. 5, SUB-SECT. 4. 


718 til, ——— Juriediction of court.}— 
Re Taytor EstaTe & ASSINIBOIA 
Rorat MunicipaLiry, [1931] 2 W. W. 
R.719; 4D. L. R. 249; 29 Man. L. R. 
563.—CAN. 


PART VII. SECT. 5, SUB-SECT. 7. 


am. Appeal under Municipal Arbi- 
trations Act, 1927.)—An appeal to a 
Divisional Ct. of the Appellate Division 
from an award made under Municipal 
Arbitrations Act, R. 8. O., 1927, Hes, 
but not unless the award is a pealed 
from within six weeks after notice that 
it has been filed; & the ct. has no 
Jurisdiction to give leave to appeal, or 
to extend the time for appealing after 
the time has expired, even in a case 
where there was fraud in proc the 
award. Sect. 3 of Arbn. Act, R. 8S. O., 
1927, is not applicable.—He Fark & 





O. L. R. 176.—CAN. 


PART VII. SECT. 5, SUB-SECT. 8. 


7361. —— Claim in respect of several 
interesta—— Award nol rt ath aba sums 
between cvrerul tntereats—Insufficient. | 
—STHWART MUNIOSPAL DVIBTRICT 0. 
Haat {1844} 2 W. W. R. 1217.— 

si. Arbitrator not entitled to 
allow interest. }—Re Lw13108 & TORONTO 
CORPN, (1924), 56 O. L. R. £75.—CAN. 

8 ii. Award referring to“ present 
value ’’—Value at time of expropriation.) 
—An award is good, although it 
contains the words ‘* present value,”’ if 
it is clear from the award as a whole 
that the arbitrators made their valua- 
tion as at the date of the rah Tg 
tion. —R. v. VANCOUVER CITY (1932), 
47 B.C. R. 243.—CAN. 


PART VII. SECT. 5, SUB-SECT. 10. 


j (p. 196) i. ——.]—On an applica- 
tion. under sect. 706 of Municipal Act, 
R. S. M., 1913, to vary or increase an 
award the judge is in the position of 
sole arbitrator or umpire as well as 
having the power to set aside or remit 
the award.—iJte TAYLOR EstTaTrt & 
ASSINOBOIA RURAL MUNICIPALITY (NO. 
2): [1931] 3 W. W. R. 408; on appeal, 
(1932) 1 W. W. R. 754.—OAN. 

m (p. 196) i. —-— Under Dominion 
aera | Act, 1908 (c. 37).—Re Krrsi- 
LANO INDIAN RESERVE, VANCOUVER 
HARBOUR COMES. ov. R., (1918) 2 
W. WwW. R, 411.—CAN, 

m (p. 196) fi. ——- Under Dominion 
Railway Act, 1919 (ce. 68).}—-He 
ARBITRATION UNDER THE RAILWAY 
ACT, BRITISH COLUMBIA PERMANENT 
LOAN Co. v. CANADIAN NORTHERN Ry. 
Co. (No. 1), [1922] 2 W. W. TR. 677; 84 
D.L. R. 735; 15 Sask. L. R. 431.—O0AN. 
Rapips MANUFACTURING & POWER Co. 
vo. LacoaTe, {1927) 2 D. L. R. 83.—CAN. 

r (p. 196) f. Award determined 
on wrong: princtple.}—Where damages 
were recoverable by reason of lowering 
of the sidewalk in front of a building, 
consisting in the decreased value of 
the property, but were assessed at the 
cost of lowering the store floor :— 
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deterrnined upon & wrong princlple.— 
RADISSON TOWN tv. AMBON, [1919] 38 
W. W. R. 580.--CAN. 

xi. ——— .}--WINTEH v. TORONTO 
(Crry) (1922), 70 D. L. Kk. 458.—CAN. 

x il, Sum awarded inadequate.) 
-——~ARMSTRONG ¥. NEW WRSTMINSTER 
Harbour Boarn, [1929] 2D. L. RR. 
150; 1 W.W.R. 755; 41 B.C. R. 1.—— 

y i. Lump sum awarded— Award 
good on ita face.J—NORTH COWICHAN 


me ee 








CORPN. 0. GORK-LANGTON, |[1921) 2 
W. W. R. 484.—-CAN. 
y fi. ----—— Arintrator not qualified. |-—- 


An award will be set aside if one of the 
arbitrators fs disqualified by not being 
a frecholder as required by statute.— 
NEW GLASGOW wv. MILLIGAN, [1933] 1 
D. L. R. 748.---OAN, 

o (p. 197) 1. ——- ——.}—-NasH & 
WILLIAMS 0. EDMONTON, DUNVEGAN & 
British Cotumpia Ry. Co., (1917) 3 
W.W.R. 653; 36 D. L. R. 601.—-CAN. 

o (p. 197) if. -J—An 
appellate ct. should not interfere to 
vary an award unleas it is satistied that 
the award does not truly represent the 
honest opinion of the arbitrators as to 
damagea, or that the basis of valnation 
was crroneous.—He Scotr & OSHAWA 
Town, [1922] 562 O. L. R. 604.—OAN, 

o(p. 197) iif. ———, }-— WINNIPEG 
0. CROSS (1927) 3D. L. R. 1072; 
(1927) 2 W. W. It. 644; 37 Man. L. XR: 
40.— AN, 


o (p. 197) fv. i 
SULLIVAN & TOWNSHIP OF BERTIE, 
darth Me D.L. R. 74; 60 0. L. R. 107. 


e (p. 197) i. ——— ~———.]—Fe ARBI: 
TRATION AcT, Re Woops, [1923] 2 
D.L. R. 1000; 32 B.C. R. 211; [1923] 
1 W. W. BR. 1344.—CAN. 

m (p. 197) 4. —— ——.)—fee Dixon 
& TORONTO CoRPN. (1924), 56 O. L. R. 
167.—CAN. 

o (p. 197) 1. ——- ——.}—Where a 
large number of witneases give evidence 
to the same effect on a question of 
value the award of an arbitrator based 
thereon will not bo set aside.—Cana- 
DIAN NORTHERN Ry. Co. v. KETCHESON 
ea 21 Can. Ry. Cas. 104; 32 

. L. BR. 629.—CAN. 














Cases 762—1087. 


762. Add. Annotation :—As to (2) 


Apprvd. & 
Apld. Matthey v. Curling, [1922] 2 A. C. 180. 


778a. Award of lump sum—Validity.}—Claimant 


was the owner of certain land with regard to 
the acquisition of which an arbn. was held 
under Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 57). He claimed 
£17,362, &, before the hearing of the arbn., 
the President of the Air Counci] made an 
unconditional offer of £10,000. The sum 
awarded to claimant by the official arbitrator 
in respect of his interest in the land & the 
consequential damage thereto was £11,415. 
In dealing with the costs the arbitrator 
directed the Council ‘‘to pay £100 towards 
the costs of claimant.’ Claimant applied to 
the ct. by motion for the award to be remitted 
to the arbitrator on the ground that he had, 
in making the above order as to costa, not 
properly exercised the discretion conferred 
upon him by sect. 5 (4) of the above Act :— 
Held: in awarding the lump sum of £100, 
the arbitrator had in terms awarded to 
claimant part of his costs of the arbn. within 


785. 
863. 
875. 
980. 
948. 


966. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


sect. 5, & as it seemed reasonably clear from 
the Act that, when a sum was awarded by 
the arbitrator in excess of the amount offered 
by the authority but less than the sum which 
claimant had offered to accept, the arbitrator 
had an absolute discretion as to the costs, the 
motion to review the award failed. —BRAD- 
SHAW v. AIR COUNCIL, [1926] Ch. 329; 95 
L. J. Ch. 499; 1385 L. T. 588; 42 T. L. BR. 
197; 70 Sol. Jo. 367; 24 L. G. R. 351. 


For “‘ No. 749, ante,” read ‘‘ No. 372, ante.”’ 


For existing citations read ‘‘ (1865), 19 C. B. 
N. 8S. 189; 144 E. R. 789; previous pro- 
ceedings (1863), 4B. & S. 815.” 


Add. Citation:—sub nom. Re HAYNE 
(CHARLES), 13 W. R. 492. 
Add. Citation :—-Sub nom. R. v. NORTH 


LONDON Ry. Co. & Wimso0n, 61 L. J. Q. B. 241. 
Add. Citation:—Sub nom. R. v. NortTH 
LONDON Ry. Co. & Wuson, 51 L. J. Q. B. 241. 
Add. Annotation :—Refd. Simbro Trading Co. 
aA Posograph Parent Corpn., {1929] 2 K. B. 
266. 


Part VIll.—Entry on Lands by Promoters. 


1005. Add. Annotation :—Aa ‘9 (1) Refd. Grant v. 


Derwent, [1929] 1 Ch. 890. 


| 1035. 


Add. Annotation :—As to (1), Refd. R. v. 
Webster, Ex p. Marshall (1931), 95 J. P. 226. 


Part IX.--Assessment of Compensation after Entry or 


Injurious Affection. 


1097. Add. Annotation :— As to (1) Refd. Cardiff Corpn. v. Cook, [1923] 2 Ch. 115. 








qa (p. 197) i. -—— Question only 
ite of quantum.}—Re LeTnos & 
TORONTO CORPN. (1924), 56 O. L. R. 
178,—CAN. 


PART VII. SECT. 5, SUB-SECT. 11. 


sp. By motion—Damages “ allowed ”’ 
—Amounts to direction to pay.}—\V here 
an award determines the amount of the 
pall ensation to be ae ae a eae 8 
ity as damages for land ken & 
arian ” them to the Ln rrene that 
is a sufficient direction to pay. In 
any event, a tion to pay is not 
necessary io enable the award to be 
enforced by motion.—Zte BANNATYNE 
& ASSINTBOIA RURAL MUNICIPALITY 
-(No. 3), [19384] 1 W. W. R. 497; 41 
Man. L. R. 640.—CAN. 
sm. Purchase of casement—Ezccution 
of conveyance not condition precedent to 
enforcemeni.}—Where an easement was 


expropriate aca a municipal corpn. 
under sect. of Municipal Act, 
8. O., 1927, it was nes that the 


corpn. was not entitled to withhold 
payment of the com miprnesUon monoy 
until the claimant had executed a con- 
vyeyance af the easement, for the 





easement had automaticaly vested in 
the corpn.—Re Mayo & TORONTU 
reeks 1102038 D. LR. 880 5 64 0. L, R. 


PART VII. SECT. 5, SUB-SECT. 12.—A. 
e i. Solicitor cd: client coats 

Lone Brunswick Electric Power Act.) 
--Re INGLEWOOD PULP & PAPER mae 
Lrp., & New BRUNSWICK ELECTRI 
POWER COMMISSION (1929), 3 M. P. I. 
91.— CAN. 

sn. Casta follow event— Subject to 
discretion of court— Principles governing 
exercise of dtecretion.}—The ordinary 
rule is costa should follow the 
event. But the ct. has a discretion 
to depart si Age rule, & such dis- 
cretion is exercised on wel) 
recognised erect lee Pitas eee COoL- 
LECTOR SALsETTE DaMODARDAS 
ie iNb. (1938), IL. L. R. 3 Bom. 


Application to eet aside 
Liabili for co&sts.}+—-Where on an 
ne plication under sect. 3832 of une 
dp pes Act appcta. sncceeded 
ving an award set aside, there is bs 
nave in the ct. to order the un- 
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successful party to pay the costs of 
appets. in connection with the arbn. 
roceedings.—Re ELDRIDGE ESTaTR & 
ee or Sumas CORPN., (1931) 3 
W.R. 223; 44 B.C. R. 194.--CAN. 


PART VIII. SECT. 1, SUB-SECT, 1. 

so. Payment or tender of compensa- 
tion nol necessary.)——CAN ADIAN Pag 
Ry. Co. co. Pauyt (1921), 27 Can. 
Cas. 417.-——-C ° 


PART VIII. SECT. 1, SUB-SECT. 2.— A. 

ai, —— Or expropriation proceedings 
completed.}—GODDARD cv. BAINBRIDGE 
een Co. (1920), 29 B. C. R. 186.— 


PART VIII. SECT. 2, SUB-SECT, 1. 

sp. xeccighanc alee for warrant of pos- 
session — Jurisdiction af Exchequer 
Court to hear.J-——Re EXCHEQUER COURT 
ra aces (192514 D. L. R. 673.— 


sq. -———— ee nee ADIAN Na- 
TIONAL Ry. Bouannd, [1925] 4 
D. a 703 ; oo b28) Exch, C. R. 173. 


Vol. XL—Compulsory Purchase of Land. Cases 1128—1614a. 


Part X.—Conveyance of Land and Payment of Purchase- 
Money. 


1122. Add. Annotation :—Refd. Oxford Corpn. v. 
Oxford Electric Co. (1980), 148 L. T. 577. 


1125. Add. Annotations :—As to (1) Refd. Swift 
v. Board of Trade (1924), 93 L. J. K. B. 
529; Swift v. Board of Trade, [1925] A. C. 
520; Oxford Corpn. v. Oxford Electric Co. 
(1930), 143 L. T. 577. 


1158. Add. Annotation :—Consd. Berners v. Flem- 
ing, [1925] Ch. 264. 


1163. Add. Annotation :—Refd. Newton v. Lamb- 
ton Hetton & Joicey Collieries, Ltd., [1937] 
2 All E. R. 150. 


1184a. In Act—Right of vendor to costs of opposing 
Bill.}—A vendor of land to a ry. co. having 

tiled a bill for specific performance, opposed 
three Bills in Parliament, & by an Act which 

was eventually obtained his lien was provided 

for. It was then arranged that he should be 
ped aap interest, & costs :—Held: the 
ng-master in taxing the costs should 

allow all reasonable costs, charges, & ex penses 

of appearing before the committee & opposing 


the Bills in Parliament.—CoopErR v. LONDON, 
a & Dover Ry. Oo. (1867), 17 L. T. 


1205a. .|—Upon the expropriation of land 
under statutory power, whether for the pur- 
pose of private gain or of good to the public 
at large, the owner is entitled to interest on 
the principal sum awarded from the date 
when possession was taken, unless the Act 
clearly shows a contrary intention.—INGLE- 
woop Putp & Paper Co. v. NEw BRUNs- 
WICK ELECTRIC POWER COMMISSION, [1928] 





A. C. 492; 97 L. J. P. C. 118; 1389 L. T. 
5938, P. C. 
1227. After this case add :— 
See, further, CHARITIES, 








Vol. VIII., pp. 359, 360, Nos. 1558-1565. 


1237. Add. Annotation :-—Refd. Clark v. Barnes, 
[1929] 2 Ch. 368. 


1242a. ——.]—Re BROMLEY GUARDIANS (1845), 4 
L. T. O. S. 430. 


Part Xl—Application of Money Deposited in Bank. 


1275a. Order for purchase-money to remain on 
deposit in court—In Lieu of investment. ]— 
ri Pe ea COLLEGE, CAMBRIDGE ae 


1279a. —— 
(1898), Y. 8. C. P. 


1882. Add. Annotation:—Apld. Ex p. Burdett 
Coutts, [1927] 2 Ch. 98. 


1884. Add. Annotation:—Consd. Ha p. Burdett 
Coutts, [1927] 2 Ch. 98. 


13884a. —— Title not proved to be defective— 
Payment out ordered.J—-Ex2 p. BURDETT 
Coutts, [1927] 2 Ch. 98; 96 L. J. Ch. 458 ; 
137 Iu. T. 404; 71 Sol. Jo. 389. 


1500. Add. Annotation :—Consd. Re Williams’ 


ee St. MaRY MAGDALEN, OXFORD | 


Settimt., Williams Wynn v. Williams, [1922] 
2 Ch. 750. 

1560a. ——— Encumbrancers otherwise secured need 
not be served.]—Where a petition was pre- 
sented for payment out of ct. of purchase- 
money paid in in respect of real estate pur- 
chased under the General Metropolitan Paving 
Act, service of the petition upon parties en- 
titled to certain small rent-charges charged on 
the property purchased, but: which were amply 
secured on other property not included in the 
purchase, uh held to be unnecessary.— Ez p. 
MERCERS’ . (1879), 10 Ch. D. 481; 18 
L. J. Ch. 384, 27 W. R. 424, 

1560b. Summons by Representative Body of 
the Welsh Church.]—Re GREAT WESTERN 
RAILWAY ACT, 1911, Ea p. GREAT WESTERN 
Ry., [1922] W. N. 148; 153 L. T. Jo. 339. 





Part XIl_——Costs when Money Deposited——Liability of 
Prometers. 


1597. Add. Annotation :—As Ph (2) Refd. Camp- 
bell v. Pollak, [1927] A. C. 732. 

1604. Add. Annotation :—Refd. Re Letters Patent 
No. 189207, Re Carbonit Akt., [1924] 2 Ch. 58. 


1614a. ——- ——.]—-He LONDON BRIDGE ACTs, 


TaTHAM (1838), 8 Y. & C. Ex. 67; 7 


Ez p. 
L. f. Ex. Eq. 64; 2 Jur. 440; 160 BD. R. 
617. 





FART X. SECT. 1, SUB-SECT. 2.— 
B. (6) i. ARBITRATION 
WINNIPE 


2 Bash. Oh. 198 OAR id 


Owner remaining in 
Nocnor 


Honda D. Le L. R. 1017; 
4.—CAN 


6. 706; 96 L. J. P. C. 124; 


(1927) A. 
P. C.—-AUB. 


sseasion.\—Re 
137 L. T. 707, 


RosHEo & 
D1sTRicT 


oy. PART XIL. SECT. 8, sUB-SECT. 5.—A. 





—— 8 Corporation (Amend- zi. ———,}—Re Forp & Oan- 
PART X. SECT. 1, SUB-SECT. 4. uEh Act (No. 7 of 1924), (tment apiaN Pactrio Ry. Co. sts, 32 Can. 
p i. ——— From filing of caveat— | Sypney MUNICIPAL CounorL v. Troy, | Ry. Cas. 319.—CAN. 
J.8. 17 22 


Cases 1686a—2088. ENGLISH AND Empire Diaest SupPLEMENT. 


1686a. —— 





-J—He p. 


Annotation :—Apld. Re Cleveland’s Harte Estates (1860), 


1 Drew. & Sm. 46. 


1707. Add. Citation :—Sub nom. Re BrENYON’s 


Trusts, 8 W. R. 426. 


1974. Citations :—Delete 5 Ch. App. 1, & add 


20 L. T. 940. 


NORFOLK Ry. 
eel 1 Drew. & Sm. 48, n.; 62 BE. R. 


Co. 


1985. Add. Annotation :—Refd. 
Southend-on-Sea Estates Co.’s Contract, 
- 1927] 1 Ch. 579. 


1997a. Transfer of fund: from charity trustees to 
official trustees of charitable funds—Costs to 
be borne equally by 
SUNBURY-ON-THAMES 
CoUNCIL, Ex p. STAINES RESERVOIRS JOINT 


Re Booth & 


romoters.|—-E2 p. 
RBAN DISTRICT 


COMMITTHE (1922), 86 J. P. Jo. 1653. 


Part Xlll_—Purchase of Particular Interests in Land. 


2017a. Agreement with mortgagor—Binding on 


enforce a specific performance of the notice 


mortgagee entering into possession.])—MoLp 
v. WHEATCROFT (1859). 27 Beav. 510; 29 
L. J. Ch. 11; 1L. T. 226; 6 Jur. N.S. 2; 
54 EH. R. 202. 


2033. For existing citations substitute the follow- 


ing paragraph & citations :— 
A bill filed against a railway co. by the 
rantee of an annuity charged on land taken 
y. the co. stated that before the grant of 
the annuity the land was subject to a mtge. 
in fee, which had since been paid off, but that’ 
there had been no reconveyance; that the 
defts., under the powers of their act, had 
given the pltf. notice to treat for the land 
charged with the annuity, but without any 
further proceeding had t .ken possession of 
the ed. The prayer was that the co. 
might be decreed to pay the arrears of the 
annuity & to secure the future payment of it. 
The defence made by the answer & evidence 
was that the co. had purchased from the 

rior incumbrancer under a power of sale :— 

eld: pltf. could not on such pleadings 


Oe TE TEL SNC A EA AA i it Het 


2085 


2037 


2038 


to treat regarded as a contract to purchase 
pltfs.’ interest. The prayer for general] relief 
is not available for the purpose of obtaining 
a decree at variance with the case made by 
the statements of the bill-—Him. v. GREAT 
NORTHERN Ry. Co. (1854), 5 De. G. M. & G. 
66; 2 Eq. Rep. 1069; 28 L. J. Ch. 624; 


18 Jur. 685; 2 W. R. 885; 43 EH. R. 
194, L.JJ. 
a. —— Lease granted after conveyance to 


promoters—Reference to ascertain validity of 
agreement for lease.|—-NoRFOLK Ry. Co. v. 
BAYEs (1849), 14 L. T. O. 8. 170; 18 Jur. 
435. 

. Add. Annotations :—Apld. Chocolate Ex- 
press Omnibus Co. v. London Passenger 
Transport Board (1934), 152 L. T. 63. Refd. 
Cardiff Corpn. v. Cook (1922), 92 L. J. Ch. 
177. 

. Add. Annotations :—Apld. Cardiff Corpn. v, 
Cook, [1928] 2 Ch. 115; Chocolate Express 
Omnibus Co. v. London Passenger Transport 
Board (1934), 152 L. T. 63. 


PART XIII, SECT. 3. 
2022 i. Interest—-Rate of—Applica’ 


tion to oe——-R. S. O., 1897 (c. 110), 
as. 15, 16.)--Zte KINGSTON LIGHT, 
Heat & POWER Co. & KINGSTON 


Corpn. (1904), 24 C. L. T. 358; 
O. L. R. 258; 3 O. W. R. 769.—CAN. 

so. Bonus to mortgagee_on payment 
of loan before mutunty—Must be con- 
stdercd in compcnsation.)—By oa clause 
in the deed of hypotheo affecting a 
ropert expropriated, the owner 
Gotror. was obliged to pay to the 
rotgec. a certain sum aa bonus, in the 
event of the loan being paid before 
maturity :—Held:; the expropriating 
party must assume the payment of 
such bonus, to the exoneration of the 
owner (mtgor.) as part of the com- 
ensation to be paid him for the lands 

ken under the Expropriation Act.— 
R. v. PIOKLEMAN, {1932] IKkx. C. R. 
202,.—-CAN. 


PART XIII. SECT. 5, SUB-SECT. 1. 


2044 i. Under invalid lease. }— 
Land expropriated by the Dominion 
Crown was leased for a period of five 

ears under an instrument not regis- 
red as required :—Held;: the un- 
registered lease did not vest any estate 
or interest in the lessee & he -was 
not entitled to compensation in respect 
of the expropriation. R. v. HUDSON’s 





Bay Co. 1), 65 D. L. R. 569; 20 
Exch. C. R. 418.—OAN. 

ETE erin: prec odings follow: 
rights. nh arbn. procee ollow- 
ing upon the compulsary acquisition 
by the Dept. of Agriculture for Scot- 
land of a forest which was let 


for purposes ot sport under a ninety- 
nine years’ lease, the tenant made a 


claim for personal loss in respect of 
dispossession of the subjects. His 
claim was opposed by the Dept., who 
maintained that a claim based on 
disturbance at the instance of a sport- 
ing tenant was incompetent :—Held: 
rules (2) & (6) of Acquisition of Land 
(Assessment of QOompensation) Act, 
1919 (c. 57), s. 2, did not havo the 
effect of displacing in any way the 
rule, now well settled in the construc- 
tion of Lands Clauses Consolidation 
(Scotland) Act, 1845 (ce. 19), that, 
where lands have been taken under 
compulsory powers, a tenant is entitled 
to full compensation for all loss re- 
sulting to him from dispossession; &, 
further, there was no distinction, in 
principle, between a claim for dis- 


turbance such as was here in question 


& a clatm for ordinary business dis- 
turbance. VENABLES v. DEPARTMENT 
OF AGRICULTURE FOR SCOTLAND, [1933] 
8. C. 573.—SCOT. 


PART XIII. SECT. 5, SUB-SECT. 3. 


sr. General rules.]}—The rights con- 
ferred by a lease being a matter of 
property & oaivil rights, within the 
exclusive powers of the provincial 
legislature, the ct. in seer any the 
estate or interest of persons claiming 
compensation thereunder in an expro- 

Yiation by the Dominion Crown, will 

ave regard to the laws affecting such 
eatate or interest in the province where 
the property is situated, notwithstand- 
ing Expropriation Act, ss. 25, 36. The 
com on to be made to the lessee 
for the unexpired term of his lease 
should cover all reasonable cost of 
moving, refitting & settling the new 
remises ; loss of time in see new 
looasidan : depreciation of valuable 
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business fixtures & fittings & dam 
thereto due to moving, etc., & a certain 
amount for dislocation or disturbance 
of business, which, however, cannot be 
fixed with mathematical certainty. 
The customary test of market value is 
no test of value in arriving at the com- 
ensation to be allowed for a leasehold 
nterest expropriated.—R. v. ELITE 
CAR LiTp., [1929] Ex. C. R. 56.— 


zi. —— ~-—.}-The information 
herein was filed to have the compensa- 
tion to which deft. was entitled fixed 
by the ct. Deft. was lessee of the 
Dee perey expropriated, & by the terms 
of his jease was given an option to 
urchase the freehold :—He as a 
essee is entitled to compensation for 
the loss of his lease & as the option 
to poe was one of the covenants 
of the lease, the right to purchase the 
freehold is an element to be considered 
in compu the compensation to be 
allowed deft.—R. v. NORTH-EASTERN 
can LTp., {1933] Ex. © R. 


bi. —— 
FOUNDRY & MACHINERY WORKS, LTD., 
& 8ST. JOHN HARBOUR ComkRs. (1929), 
1M. P. R. 267.—CAN., 


sx. Building to be erected by lessee. }— 
Held: in assessing the damages 
resulting from the expropriation of real 
property by the Crown, the fact that 
the owner of the property expropriated 
had entered into a lease whereby the 
lessee was to ereot a building on the 
land, which, after the expiration of:the 


——.}¢Re UNION 





lease, was to become the property of the 
owner of the land expropr must 
be considered.—R. v. Pumrce & Gir- 


FORD, {1938] Ex. C. R. 129.—CAN. 


Vol. XI.—Compulsory Purchase of Land. Oases 2050—2285a. 


2059. Add. Ciiaiton :-—66 L. J. Q. B. 80. 2068. Add. Annotation :—Refd. Matthey v. Curling, 
[1922] 2 A. O. 180. 
2067. Add. Annotations :—Consd. Matthey v. Curl- | 2075. Add. Annotations :—Retd. Cardiff Corpn. v. 


ing, [1922] 2 A. O. 180; Walton Harvey, Cook (1922}; 92 L. J. Ch. 177; Chocolate 
Ltd. v. Walker & Homfrays, Ltd., [1931] Express Omnibus Co. v. London Passenger 
1 Ch. 274. Transport Board (1934), 152 L. T. 63. 


Part XIlV.—Superfluous Lands. 


9136. Add. Atinotation :—Refd. Conron v. L. C. C., Ltd., Executors of, v. Burnley Corpn., [1936] 
[1922] 2 Oh. 283. 3 All I. R. 959. 
2175. Add. Annotation :—Refd. Aldridge v. Wright, 
2174. Add. Annotations :—As to (1) Consd. Wath- [1929] 2 K. B. 117, 
upon-Dearne Urban District. Council v. Brown | 2177. Add. Annotation :—-As to (1) Expld. & Distd. 
& Co., [1936] Ch. 172. Refd. largreaves, ke Glyn Valley Tramway Co,, [1037] Ch. 465. 


Part XV._-Compensation for Land taken or used for 
Special Purposes. 





2201. Add. Annotation :—Refd. West Midlands Before Sub-sect. 2 (p. 293), add :— 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. (ad) By Action, 
2208a. ~—~-—,.]—-THURROCK, GRAYS & TILBURY 2212a. Admission of Habillty---Right to continue 
JoInt SEWERAGE BOARD v. THAMES LAND ; action.] Where a local authority have 
Co., Lirp., No. 650a, ante. intimated that they do not dispute their 
: , liability for damage done to premises, the 
2209. Add. Annotation :—Consd. Holt, Rios. & owner of such premises is entitled to continue 


Whitford ». Axbridge Rural] District Conncil 


(1931) 05 J. P. 87 the action instituted by him before the 


defts. admitted liability, claiming a declara- 
tion that defts. are liable to pay compensa- 





ii. Basis of Compensation (p. 293). tion.—Hotr Bros. & WurtrorD v. AXBRIDGE 
9211a. On withdrawal of notice to treat—National Rorat District Councit (1931), 95 J. P. 87. 
Economy (Road Services) Order, 1931—-What | 2214. Add. Annotation :—Apld. Chocolate Express 
are ‘* expenses.’’J—On the withdrawal by a Omnibus Co. v. London Passenger Transport 
county council of a notice to treat in respect Board (1984), 152 L. T. 63. 
of certain premises resps. became entitled to | 9918, Add. Annotations :—Refd. Cardiff Oorpn. v. 
compensation “ equal to the amount of any Cook (1922), 92 L. J. Ch. 177; Chocolate 
expenses . . . reasonably incurred by [them] Yixpress Omnibus Co. v. London Passenger 
by reason or in consequence of the service of Transport Board (1934), 152 L. T. 63. 
the notice to treat.”’ | : | 
Before the date of such service resps. had | 2222a. --— -—— Loss of trade & licence & value 
become lessees of the premises at a ground of trade fixtures not considered.]--Norru- 
rent, & had also borrowed money wherewith WwooD v. LONDON CouNnTY CoUNCIL, | 1026] 2 
to purchase the lease. They claimed as such K. B. 411: 95 L. J. K. B. 8625 135 L. T. 
“ expenses’? a proportionate part of the 159; 90 J. YP. 128 5 42 T. L. R. 508; 24 
ound rent & of the interest on the said L. @ R. 415, D. C.3 on appeal (1927), 96 
orrowed money for the period of the cur- L, J. K. B, 520, C. A. 
rency of the said notice:—Held: these | 2225a. —— Must be within three years of 
ayments were not expenses ‘‘ incurred .. . confirmation of Order.}—It is insufficient to 
y reason or in consequence of the service of serve notice to treat within the three years, 
the notice to treat’ but by reason of ante- & where that had been done, but the hearing 
cedent contractual liability, & were not, | ofthe arbitration to determine compensation 
therefore, the subject matter for compensa- was not held within the three years :—Held : 
tion.—Lonpon County CounciL v. Monta- the powers of the local authority had lapsed, 
GUE Burton, Lrp., [1934] 1 K. B. 360; 103 & prohibition would lie to the official arbi- 
L. J. K. B. 86; 160 L. T.178; 975. P. 318; trator.—R. v. WEBSTER, Ha p. MARSHALL 
31 L. G. R. 885, D. C. (1931), 05 J. P. 226; 80 L. G. R. 29, D.C. 
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PART XIII. SECT. 6, SUB-SEOT. 1. Ltcencee.}-—-Where one is in occupation ; & occupation, as well as for the extra 
A, e part of be ieee Aare prensa om jac een’ . cpene comeioued 
e munic y, ® provisions y reason o avin make an 
fi. a pais pe lair rt ed a which slosnes he was obliged to | immediate move i{nstead of having 
age BN oa } Exe vacate upon notice before a given date, | the whole life of the licerica to do to, 
. is . = phen y seeon of abe ea rropielion oe cai to inatnde a ooe) ik sr Ne 
: of the property he wag force: vaca ALENCOURT vo. R, xoh. C. R. 

PART XIII. BECT. 6, SUB-SECT. 2. | before such date, he becomes entitled | 118.--CAN. 

sz. Measure of compensation— | to compensation for loss of the use 
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2225b. Under Housing, Town Planning, etc., Act, 


1919 (c. 35)—Acquisition of land—Extent of 
powers.|—-Under the above Act, defts. made 
an order, subsequently confirmed by the 
Minister of Health, for the compulsory 
acquisition for the purposes of a scheme 
a er sect. 1 of the Act, of three thousand 
acres for the erection of working-class houses 
for the accommodation of one hundred & 
twenty thousand persons. They also pro- 
posed to acquire compulsorily a beerhouse 
within the area with the abies (a) of con- 
trolling or regulating the traffic in intoxicating 
liquor on the site, that control to be based on 
management by some co. or assocn. whose 
servants were not to have a pecuniary 
ree in the sale of alcohol, & (6) erect pro- 
ea for the general Sitsrediene & 
rece ment of the population :—Held: the 
Act contemplated extensive schemes for the 
provision of working-class houses by local 
authorities, involving in many cases the 
acquisition of considerable areas of land & 
extending even to the creation of a new town ; 
sect. 12 (1), treated the land within the 
selected area as a whole, & as something in 
the nature of a building estate, &, as incidental 


to the co pee control of the development |. 


-of the building scheme, empowered the local 
authority to acquire any houses or other 
_ buildings, whether the same were or were not 
‘required for use as, or as a site for, workmen’s 
dwellings, or for roads oi: other purposes 
mentioned in the earlier Housing Acts; & 
that power was not limited to houses which 
it was proposed to adapt for working-class 
accommodation under the power to alter 
contained in the later part of the sub-sect. ; 
upon the above construction of the Act, 
subject to confirmation by the Minister of 
Health, defts. had power under sect. 12 (1) 
of the Act to acquire compulsorily the beer- 
house in question for the attainment of the 
objects above-mentioned. 

Semble: both under sect. 12 (2) of the 
Act, & under Housing of the Working Classes 
Act, 1903 (c. 39), s. 11, defts. had a similar 
power for effecting the like objects.—COoNRON 
v. LONDON Country CouNcIL, [1922] 2 Oh. 
2838; 91 L. J. Ch. 386; 126 L. T. 7913 87 
J.P.109; 38 T. L. R. 380; 20 L. G. R. 131; 
sub nom. COoNSON v. LONDON OOUNTY 
OoUNCIL, 66 Sol. Jo. 350. 


2225c. Under Housing Act, 1925 (c. 14)—Assess- 


ment of compensation— Whether under Acqui- 
sition of Land (Assessment of Compensation) 
Act, 1919 (c. 57), s. 7.)—Housing Act, 1925 
(c. 14), s. 46, provides for the assessment of 
compensation fo or land acquired compulsorily 
under an improvement or reconstruction 
scheme made under that Act in a manner 


a in certain respecte from that pre- |. 


scribed by the Act of 1919 :—Held: even on 
the assumption that Ae acuitien of Land 
(Assessment of Compensation) Act, 1919 
ic 57), 8. 7 nae a orts to ap ply to future 
Acte, Housing Ac 25 (c. 14) s. 46, in so far 
as its provisions te the assessment of com- 
doco pre on for land acquired thereunder are 
nt with the provisions of the earlier 
Act of 1919, re s by implication these 
provisions of that earlier Act. 
Per Avory, J.: Sect. 7 (1) of the 1919 Act 
on its true construction applies only to Acts 
which existed at the time when that Act was 
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Cases 22295b—2225%. EinauisH AND. Emprre Dicest SuPPLEMENT. 


» & not to future Acte.—VAUXHALL 
STATES, Lrp. v. LIVERPOOL CoRPN., [1932] 
1K. B. 738 : 101 L. J. K. B. 779; 95 J. P. 
294; 48 T. L. R. 100; 75Sol. Jo. 886; sub 
mom. VAUXHALL ESTATES, LID. v. LIVERPOOL 
CoRPN., GROSVENOR ESTATES, Lrp. v. LIVER- 
POOL CORPN., WHITECHAPEL HsraTes, Lrp. 
v. LIVERPOOL CORPN., RYMER v. LIVERPOOL 
ieee eal T. 167; 30 L. G. R. 22. 


Annotation -—. Appry om Street Estates, Ltd. v. Minister 
of Health, (1934) a. x . 90. 
2225d. 











.J|—Held : Nal Parliament 
cannot bind itself as to the form of subse- 
age legislation & cannot effectively enact 

rovision in one statute shall not be 
altered by a subsequent Act save by express 
words; (2) Housing Act, 1925 (c. 14), s. 46, 
so far as its provisions are inconsistent with 
those of Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 57), has repealed 
by implication the provisions of that Act.— 
ELLEN STREET EstTATES, LrpD. v. MINISTER 
oF HEALTH, [1934] 1 K. B. 580; 103 L. J. 
K. B. 864; 150 L. T. 468; 98 J. P. 157; 
32 L. G. R. 233, C. A. 


2250. ——— Notice to treat—Whether service neces~ 


sary before service of notice of entry.]— 
(1) It is proper to serve the two notices 
simultaneously. 

(2) If a notice to enter is served before a 
notice to treat has been served, that notice 
operates as a notice of intention to enter not 
less than twenty-eight days after the service 
of both notices, that is, not less than twenty- 
eight days after the subsequent service of 
the notice to treat.—LIVERPOOL CORPN. v. 
Rose (1935), 100 J. P. 62; 79 Sol. Jo. 839 ; 
34 L. G. R. 181, C. A. 


2225f. ——~ Open space within London Open 


Spaces Act, 1898, c. lxxi.}—By London Open 
Spaces Act, 1893 (c. lxxi.), Hackney Marshes 
was vested in the L.C.C. in fee simple as & 
for an open space for the perpetual use 
thereof by the public for exercise & recreation. 
Sect. 12 of that Act provided that the 
council might from time to time exchange 
any lands forming part of Hackney Marshes 
for any other lands “‘ adjoining.” In 19365, 
the L.C.C., in purported exercise of their 
powers under sect. 65 of Housing Act, 1925 
(c. 14), of appropriating for housing lands 
vested in them, resolved that, subject to 
the certificate of the Minister under sect. 
103 (1) of that Act, thirty acres of Hackney 
Marshes should be appropriated for ho 

& that fifty acres of land at Chigwell, Arion 
seven miles away, should be given in ex- 
change. Appct. having addressed a protest 
to the Minis r against the Saal oreo appro- 
Saati & exchange was informed that the 

inister proposed io hold a public inquiry 

age sect. 108 (2) of Hou g sake 1925 
(c. 14). 

The appct. then obtained a rule nist for a 
writ of prohibition to prohibit the Minister 
from (a) consenting to the appropriation by 
the L.C.C. of a portion of Hackney Marshes, 
(6) issuing his certificate under sect. 103 (1) of 
Housing Act, 1925 (c. 14), OPPO Ee the 

giving in exchange of an f land at 
Chigwell, & (c) holding a publie | local ing 
in relation to those matters under sect. 103 (2) 
of Housing Act, 1925 (c. 14):—Held: 
(1) prohibition would lie ; ; (2) in exercising 
its powers of appropriation of land under 


2225¢. 


PART XV. SECT. 3, SUB-SECT. 6. sw. Time for 


necessary for works, }— 
Deft. corpn. issued to pitf. notice of its 
intention to take the whole of her land 
for a certain public work, although it 


that actually required for the con- 


land, on the ground of ita intention 
take same for the work :—Held; | celled :—Hed: having regard to Land 

it had no power under Public Works | Acquisition Act, 1894, 8. 23 (1), the | allowed them by the general law 
' Act, 1908, to take a larger area than | compensation should have been based | applicable to the case for making their 
it actually required for the public | u the value of the land at the date | c 


work.——-QUINLAN _v. 
CorRpn., (1939) N. Z. L. R. 491.—N.Z. tion.—. SIN ©. 


Vol. XI.—Compulsory Purchase of Land. Cases 2225%—2300a. 


sect. 65, a local sepa need not act by an | 2265. Add. Annotation :—Apld. Silcock & Sons »v. 


“order,” & therefore the resolution of the 
L.C.C. was not bad merely because it was 
not under seal ; (3) Housing Act, 1925 (c. 14), 
which is a consolidating Act repealing & re- 
enacting Housing of the Working Classes 
Act, 1890 (c. 70), & Housing, Town Planning, 
etc., Act, 1909 (c. 44) (from which ss. 65 & 
103 are respectively taken), did not affect 
an Act passed between the original enactment 
of sect. 57 (3) of the Act of 1890 & its re- 
enactment in sect. 65 of the consolidating 
Act. It was manifest that the council could 
not, immediately after the Act of 1893 had 
vested Hackney Marshes in them as an 
open space, have appropriated part of the 

arshes for housing under the Act of 1890. 
They had no greater powers under the Act 
of 1925 ; (4) the maxim “ generalia specialibus 
non derogant’’ also applied to prevent the 
Housing Act, 1925 (c. 14), overriding the 
special provisions of London Open Spaces 
Act, 1893 (c. Ixxi.), with regard to Hackney 
Marshes.—R. v. MINISTER OF HEALTH, Ex p. 
VILLIERS, [19386] 2 K. B. 29; [1936] 1 All 
E. R. 817; 108 s4. J. K. B. 792; 154 L. T. 
630; 100 J. P. 212; 52 T. L. R. 408; 80 
Sol. Jo. 426; 34 L. G. R. 203, D. C. 
Whether local authority must act by 
order.] — R. v. MINISTER OF HEALTH, 
Ex p. VILLIERS, No. 2225f, ante. 





2225h. Under Housing Act, 1936—‘‘ Park, garden 


or pleasure ground ’’—What is.]—For the 
purpose of building houses, a local authority 
made an order for the compulsory purchase 
of a field some 70 yards distant from a 
mansion, & mainly used for pasturing stock. 
The field had also been used from time tc 
time for the festivities of local societies, & 
the children of the village were allowed to 
play there at such times. It was contended 
that the land was part of a park, garden or 
pleasure ground, or was otherwise required 
for the amenity -or convenience of the 
mansion :—Held: the land in question was 
not part of any park, garden or pleasure 
ground, nor was it required for the amenity 
or convenience of the mansion, & the order 
was properly made.—Re NEWwHILL CoM- 
PULSORY PURCHASE ORDER, 1937, PAYNE’S 
APPLICATION, [1938] 2 All E. R. 163; 102 
J.P. 273; 82Sol. Jo. 375; sub nom. PAYNE v. 
MINISTER OF HeautTn, 158 L. T. 523; 36 
L. G. R. 280. 


2252. Add. Annotation :—As to (3) Refd. Conron 


v. L. C. C., [1922] 2 Ch. 283. 


2259. Add. Annotation :—Consd. Silcock & Sons v. 


Green, [1936] 1 K. B. 478. 


2262. Add. Annotation :—Apld. Silcock & Sons v. 


Green, [1936] 1 K. B. 478. 





Green, [1936] 1 K. B. 478. 


2268. Add. Annotation :—Consd. Silcock & Sons v. 
Green, [1986] 1 K. B. 478. 
2268a. Uncompleted  bullding.]—A local 
authority oe to act under the powers 
conferred by Metropolitan Paving Act, 1817, 
served on deft. a written notice to treat for 
the compulsory purchase of part of a piece of 
land on which a house then uncompleted was 
in course of erection :—Held : (1) the principle 
that a notice to treat for the compulsory pur- 
chase of part of o building is bad if the 
urchase of the part will cause a substantial 
interference with or alteration in the character 
of the whole building, applics where the 
building, part of which it is proposed to 
purchase compulsorily, is not complete at 
the time the notice is given, being in course of 
construction; (2) the notice is bad if it 
refers to “land” only, being the site of the 
building part of which it is proposed to 
purchase compulsorily.—SiLtcock & Sons v. 
GREEN, [19386] 1 K. R. 478; 105 L. J. K. B. 
170; 154 L. T. 176; 100 J. P. 91; 52 
T. L. R. 156; 79 Sol. Jo. 988; 34 L. G. KR. 
ree 


2269. Add. Annotation :-—Consd. Silcock & Sons v. 
Green, [1936] 1 K. B. 478. 


2269a. Notice to treat referring to ‘‘ land ’’— 
Validity.]—Sitcock & Sons v. GREEN, No. 
2268a, ante. 


2283. Add. Annotation :-—Consd. Silcock & Sons v. 
Green, [1936] 1 K. B. 478. 


2286a. Compensation for damage to land by sever- 
ance not included.J]—CouRTAULDS, Ltn. »v. 
Ciry of LONDON CorpNn., [1926]2 K. B. 506 ; 
95L. J. K. B.972; 1386 L. T. 275: 90 J. P. 
164; 42 T. L. R. 781; 70 Sol. Jo. 1024; 24 
L. G. R. 538, D. C. 

2298. Add. citation :-—[1921] 1 Ch. 299. 
Add. Annotations:~—-Refd. Ke Blackpool 
Corpn. & Barritt, etc. (1931), 95 J. P. 103; 
West Midlands Joint Electricity Authority 
v. Pitt, Minister of Transport v. Pitt, [1932] 
2K. B. 1. 





SUB-SECT. 3.—UNEMPLOYMENT. 


See Public Works Facilities Act, 1930 (c. 50). 


2300a. Validity of order-—Inclusion of name of 
owner of easement.]—By a conveyance made 
in 1932 appct. sold land to a purciaser in fee 
simple subject to reservations in favour of 
himself & his grantees of certain rights to 
surface & underground water. Subsequently 
the local district council as water authority 
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valuation—Successive ;} (1929), 56 L. R. Ind. App. 210.— IND. 


declarations relating io different land. 
. Amount of land—Amount | The local government published nie PART XV. SECT. 3, SUB-SECT. 7.—-C. 


contemplated ks Land Acquisition Act, 1894, s. 6, a sx. Land taken under Winnipeg 


declaration that land belonging to | Charter—Time for making claim.)— 
appits. respectively & land belonging | Defts.’ claim was for compensation 
to other persons were required for | for their land injurioualy affected by 
admitted that the area was larger than ublic purposes. Five months later | the exercise of the powers of the City 
he govt. published another declaration | under the Charter, & had been expressly 
templated work. It also refused pltf.’s {| for the uisition of appits.’ lands | recognised hy a bye-law of the council : 
plication for a permit to build on | only; the declaration stated that the | —Held; the Charter had, under the 
earlier declaration was thereby can- | circumstances, no application to the 


claim of defts., & they had all the time 


.— WINNIPEG CORPN. 0. TORONTO 


WELLINGTON } of the publication of the later declara- | GENERAL TRUSTS CORPN. (1911), 20 


RaNGOON COLLECTOR | Man. L. R. 545.—CAN. 
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acting ostensibly under the Public Works 
Facilities Act, 1930 (c. 50), 8s. 2, made an 
order purporting to be a compulsory purchase 
order in the prescribed form authorising 
them to purchase a part of the land com- 
prised in the conveyance, there being inserted 
in the schedule to the order under the heading 
“Owners or Reputed Owners’”’ not only the 
name of the purchaser under the conveyance 
but also the name of appct., & under the 
heading ‘‘ Quantity, Description & Situation 
of the lands” a ful) description of the land 
but no mention of appct.’s easement over it ; 
& the council served upon appct. a notice 
of the making of the order purporting to be 
a notice in accordance with the Act & in the 
prescribed form, the schedule to which notice 
contained a full description of the lands but 
made no mention of the easement. Appct. 
gave notice of objections to the confirmation 
of the order by the Minister of Health, & by 
direction of the Minister a public local inquiry 
was held in regard to the matter before an 
officer of the Ministry, who stated that the 
objections raised points of law which could 
not be dealt with by him but must be con- 
sidered by the Minister. Having considered 
the objections & read the report of the 


officer, the Minister confirmed the order. 


* 


Appct. thereupon made an application to the 
High Ct. under Sched. I., Part III., para. 2, 
of the Act that the order might be set aside 
on the grounds: (1) that the order was not 
within the powers of the Act, inasmuch as, 
though the Act authorised only the purchase 
of land, the order included the name of appct. 
who had merely an easement over the land 
& therefore purported to acquire what was 
not land; (2) the property to be acquired 
was not sufficiently described in the order 
or the notice thereof, as no mention was made 
in them of appct.’s easement; &, further, 
that the notice of the order did not, pursuant 
to Sched. I., Part II., para. 3 (0), of the Act 
state the ‘‘ effect of the order,’ because it 
did not bring home to the applicant what 
effect the order would have upon him or 
his property ; & (3) that the Minister did not 
before deciding whether or not the order 
should be confirmed give appct. an 
opportunity of coming before him & stating 
his legal ments in support of the ob- 
jections :—Held: the application could not 
be supported on any of these grounds, & 
must therefore be refused.—He Simon 


cE W. B.), [1935] 2 K. B. 183; sub nom. 
IMEON v. MINISTER OF HEALTH, 104 L. J. 
K. B. 330; 152 L. T. 372; 99 J. P. 167; 51 
us L. R. 235; 79 Sol. Jo. 109; 83 L. G. R. 


2300b. Description of property——-Omission of 
easement. ]—Re Simeon (J. W. B.), No. 2300a, 
ante. 


2800c. Notice of order—Omilssion to state effect 
of order.]——Re StmEQN (J. W. B.), No. 2800a, 
ante. . 


2300d. Confirmation of order by Minjster—Appli- 
cant not heard on objection on point of law.}]— 
Re SIMEON (J. W. B.), No. 2300a, ante. 


2300e. Public inquiry-—-Appointment of technical 
assessor—Validity.]}—Re MANOHHSTER CITY 
(RINGWAY AIRPORT) COMPULSORY PURCHASE 
ORDER, 1934, No, 2300f, post. 


2800f. Quashing order—Order ultra vires—-No 
prejudice. ]—(1) Under Public Works Facilities 
Act, 1930 (c. 50), Sched. I., Part III. (2), the 
High Ct. has power to quash a compulsory 
purchase order, ‘if satisfied that the order 
is not within the powers of the Act or that 
the interests of the appct. have been sub- 
stantially prejudiced by any requirement of 
this Act not having been complied with.” 
The provision that appct. must have been 
substantially prejudiced applies to both the 
above grounds of objection to an order. 
Accordingly, if an order is not within the 
rowers of the Act, by reason of the Minister 
aving failed to act judicially in some 
particular or for some other cause, the order 
will not be quashed, unless it is also shown 
that the interests of appct. have been pre- 
judiced thereby. (2) Held: further, on the 
facts, a tentative approval of a scheme con- 
templated as a result of the order, expressed 
in a letter written by the Minister to the 
promoters of the scheme, did not prevent 
the Minister from bringing a judicial mind to 
bear on the matters in issue, & the public 
local inquiry, which under the Act the 
Minister is bound to hold before confirming 
the order, was not invalidated by the appoint- 
ment of a technical assessor to sit with the 
inspector who held the inquiry,—Re MAN- 
CHESTER CITY (RINGWAY AIRPORT) COM- 
PULSORY PURCHASE ORDER, 1934 (1935), 153 
-L. T. 219; 99 J. P. 319; 79 Sol. Jo. 503; 
33 L. G. R. 314. 


Annotation :—Generally, Refd. Horn v. Minister of Health, 
[1936] 2 AN EB. R. 1299. 





COMPTROLLER. 


See PaTENTS; TrRapDE MARKS. 


CONDONATION. 


See HUSBAND AND WIFE 
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decree of divorce against his wife in an 
undefended action in Scotland. MThere- of 
fore, while he was resident in England, 
his former wife bro 
against him in Scotlan 
of the decree, on (inter alia 
that the ct. had had no jurisdiction to 
entertain the action of divorce, the 
nuebent being domiciled in England. 
& 
the divorce proceed 
had deliberately misled the ct. as to 
his domicile, & had thereby procured 
ee decree of 
0 


the 
& 





which had been obtained only 


Vol. XI. Cases 1—. 


CONFLICT OF LAWS. 
Part |——Principles of Jurisdiction. 








bt an action 
for reduction 
) the ground 


roof it was established that, in sb. Tort 


ings, the husband 


divorce :—H even 
h the decree of divorce was one 
- had had no jurisdiction to grant | Gan 


Act specially exempts him. 
law enforceable in British 
might be pleaded in mitigation of 
sentence but affords him no sort of 
privilege or immunity. —JITENDRANATH 
GHOSH v. CHIEF SEORETARY TO BENGAL 
nov (1932), I. L. R. 60 Cal. 364.— 


committed within juris- 
diction—By party resident outside.}— 
An action founded on tort committed 
within the jurisdiction by a party 
resident outside the jurisdiction may 
be tried by an Ontario ct.—ANDERSON 
o. THOMAS, [1935] 3 D. L. 


or occupation in 
ree State.— | v 


thro the husband’s false evidence, ——— JA 

yet the ct. could not competently 

entertain the action to reduce that 

decree, the defender not being | ordinarily reside or catry on any pro- 
personally subject to its jurisdiction; | fession, busin 

action dismissed. —Acur? v. Acorr, | any part of the Irish 

[1936] S. C. 386.—sCOT. 
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sc. judge of the cir- 
cuit ct. has no jurisdiction to try an 
action for tort where deft. does not 


F 
GALLEN v. LEE, (1936) I. R. 142.—IR. 


1. Add. Annotation :—Refd. Whitney v. I. R.| 13. Add. Citation :-—2 T. L. R. 116, D. O. 
Comrs, (1925), 42 T. L. R. 58. Va Aaa: au eel Gate eer 
6. Add. Annotation :—Folld. Re Visser, Holland ee pe 
vy. Drukker, (1928] Ch. 877. area = ee Lindsay v. Driscoll, 
6a. -}—The Bnglish cts. will not entertain an 
action for the enforcement of the revenue | 17- Add. Annotations :—As to (1) Consd. Bank of 
law of a foreign State.—Re VissER, QUEEN Ethiopia v. National Bank of Kgypt & 
oF HOLLAND v. DRuKKER, [1928] 1 Ch. 877 ; Liguori, [1037] 3 AWB. R. 83 ‘The Avant- 
O7 L. J. Ch. 488 ; 139 L. T. 658 : 44°... L. R. AALW Mendi, [19-38 | 3 All Kk. R. 333. Refd. 
692: 72 Sol. Jo. 518. The Jupiter (192-4), 93 1. J. P. 1565) Russian 
Commercial & Industrial Bank ». Comptoir 
8. —— -]—The Spanish Govt. declared I’ Kscompte De Mulhouse (1924), 95 TL. J. 
deft. the ex-King of Spain, to be a traitor, & K. B. 1098; Baneo de Bilbao v. Rey, [19388] 
decreed that all his property & grounds of 2 AH WW. R. 2533) Haile Selassie v. Cable & 
action should be seized for the benefit of the Wireless, Ltd.. [1988} 3 All EK. RR. 884. As 
State, & that all bankers in Spain having in to (2) Folld. White, Child & Beney v,. Sim- 
Heal any such property should make mons ;| White, Child & Beney v. Kagle Star 
de ivery thereof 50 the Spanish Treasury. & British Dominions Insce. (1922), 127 
Oertain securities, the private property of L. VT. 571. Refd. Fenton Textile Assocn. 
deft. had been deposi at the W. Bank in v. Krassin (1921), 88 T. L. R. 259: Banque 
London to the or er of pitfs. a Spanish bank Internationale De Cornamerce De Petrograd 
in Spain, as deft.’s agents. Both pltfs. & vy. Goukassow (1924), 40 LT. 1. 2. 837; Lazard 
deft. claimed the delivery up of these Bros. & Co. v. Midland Bank, Ltd. (1033), 
securities & the W. Bank interpleaded :—Held : 49 T. LL. R. 04. 48 te (3) Oonsd. The Jupiter 
as plitfs. claimed no personal title to the (No. 3) (1027), 187 1. T. 833. Generally, 
securities, were not asserting their contractual Refd. Musmann v. Engelke (1927), 43 T. L. R. 
rights as they originally existed but those 685; Re Russian Bank for Foreign Trade, 
rights as altered by the above decrees, upon [1933] Ch. 745; Compania Naviera Vascon- 
which they must rely, & as, in substances. they yada a. Cristina S.8., (10387) 4 ATL E.R. 313. 
were not asserting their own right at all, kid: | 
that of the Spanish State, a judgment in| 17a. -—— -—-- —-—.| -~ Pltfs. wore on English 
their favour would involve the execution of | limited co. of engineers & merchants. Part 
a foreign penal law. Therefore pltfs.’ claim of its business was transactcd in Russia, & 
failed.—-BANCO DB VIZCAYA v. DON ALFONSO for the purpose of that business pltfs., through 
DB BorsBon y Austria, [1935] 1 K. B. 140; their London bankers, deposited moneys & 
104 L.J.K.B.46; 151 L.T. 499; 50T. L. R. Russian Treasnry Bonds with the Petrograd 
284; 78 Sol. Jo. 224. Eten of the eee de Commerce a 
Sia tice 3 Azolf-Don. Having done aso, plitfs. too 
Bis 520g: a aerceys gens RAISE Oe ee out two policies of inaurance to insure them- 
[1923] A. C. 528. : 
: selves against loss or damage to the insured 
12. Add. Annotation :—As to (1) Apprvd. Kramer property ‘‘ directly caused by fire, rioters, 
v. A.-G. (1922), 92 L. J. Oh. 1. civil commotions, war, civil war, revolutions, 
After this case add “ Who are foreign rebellions, military or usurped power. .. .”’ 
nationals within Treaties of Peace & con- No claim was to attach under the policy 
sequent Orders generally, see ALIENS, Nos. (inter alia) ‘for confiscation or destruction 
49a et seq., ante. by the Govt. of the country in which the pro- 
h {. -—— -—-~—.}-—A foreign subject se. Proceedings in tort againet foreign 
PART I. SECT. 1. comes within the purview of all Acta | executora—One executor temporarily re- 
in force tn British India, if he chooses | sident in jurisdiction.)—I1n an action 
2 iii. .}—A husband obtained | to come into the country, unless such | of damages for personal injuries arisin 


out of a motor oar accident in Scotland, 
pursuers sought (inter alia) to establish 
that the accident was due to the 
fault of the driver of the car in which 
they were travelling, who had died as 
& result of the accident, & they culled 
his exors. as defenders. Deceased was 
a domiciled Englishman, his execut 
estate was wholly situated in England, 
& the exors., two number, were 
domiciled & resident there. Personal 
service of the summons was made upon 
one of the exors. in his executorial 
capacity, while he was emnporesd 
in Scotland. Both exors. baving lo 
defences to the action, & ha 
pleaded that they were not subject to 
the jurisdiction of the Ct. of Session :~—- 
Held: jurisdiction had not been 
established against the exors., in peepect 
that only one of them had n 
personally cited in Scotland.~DaLzie. 
. COULTHURAT’S Exonrs., (1934) 8. OC. 
564.—S5COT. 


Ignorance 
India 


R. 286.— 


Cases 17a—51. 


19. Add. Annotalions :—As to (2) Refd. Fleming 88. Add. Annotations :——Censd. Ramsay v. Liver- 
v. Horniman (1928), 188 L. T. 669. As to pool Royal Infirmary, [1930] A. C. 588; Peal 
(3) Consd. Ramsay v. eG Royal In-. v. Peal (1930), 143 L. T. 768; A.-G. v. Yule 
firmary, [1930] A. C. 588 Yule & & Mercantile Bank of India (1931), 145 L. T. 
- Mercantile Bank of India (19381), 146 Bt. 9. Refd. Rudd v. Rudd, [1924] P. 72; 
‘ 9. Refd. Re Annesley, Davidson v. Annesley, Ross v. Ross, [1980] A. C. ea Boldrini v. 
[1926] Ch. 692; Boldrini v. Boldrini & Boldrini & Martini, [19382] P. 9; Herd v. 
, Martini, [1932] P. 9; Abraham v. A.-G., Herd, [1936] 2 All FE. R. 1516 ; “Gulbenkian v. 
[1934] P. 17; Gulbenkian v. Gulbenkian, Gulbenkian, [1937] 4 All E. R. 618; I. R. 
[1937] 4 All HK. R. 618; I. R. Comrs. v. Comrs. v. Cohen (1937), 21 Tax Cas. 301. 
Cohen (1937), 21 Tax Cas. 301. As to a ss : “i 
(4) Consd. Re Askew, Marjoribanks v. Askew, | 4° Add annotation 1 Ae to. (4) Rove. Boldrin 
[1930] 2 Ch. 259. Generally, Refd. A.-G. for ; ; i aa _ 
Alberta v. Cook, [1926] A. C. 444. 44, soea)1 ee ap oer A.-G. v. Belilios, 
22. Add. Annotation :—As to (2) Apld. Bryce v. Se ginck cat 
Bryce (1932), 49 T. L. R. 177. 45. Add. Annotation :—As to (1) Refd. Gulben- 
. kian v. Gulbenkian, [1937] 4 All BE. R. 618. 
82. Add. Annotation :—As to (1) Consd. Boldrini 48 7 th t 
v. Boldrini & Martini, [1932] P. 9. Be ete An eevee ne COUnty 
of his domicil of choice with the fixed &: 
34. Add. Annotations :—As to (1) Refd. I. R. settled intention to give up residence there, 
Comrs. v. Cohen (1937), 21 Tax Cas. 301. & thereupon reverts to his domicil of origin, 
As to (3) Refd. Ramsay wv. Liverpool Royal if he afterwards changes his mind, & forms 
Infirmary, [1930] A. C. 588. the intention of returning to that country, 
386. Add. Annotations :—As to (1) Refd. A.-G. v. as permanently residing there, he re-acquires 
Yule & Mercantile Bank of India (1931), a domicil of choice there, only when with that 
145 L. T.9; Abraham v. A.-G., [1934] P. 17; intention he again resides there. The domicil 
J. R. Comrs. v. Cohen (1937), 21 Tax Cas. 301. of choice must be re-acquired by fulfilment of 
Generally, Refd. A.-G. for Alberta v. Cook, the same conditions as when it was formerly 
[1926] A. C. 444; Re Askew, Marjoribanks acquired.—FLEMING v. HORNIMAN (1928), 
v. Askew, [1930] 2 Ch. 259; Ramsay v. 138 L. T. 669; 44 T. L. R. 315. 
Liverpool Royal Infirmary, [1930] A. C. 588;| 60. Add. Annotation :—As to (6) Refd. Re An- 
Boldrini v. Boldrini & Martini, [1932] P. 9. nesley, Davidson v. Annesley, [1926] Ch. 692. 
Refd. Herd v. Herd, [1936] 2 All E. R. 1516. | 51, dd, Annotations :—As to (2) Apld. Bryce v. 
87. Add. Annotation :—Refd. Fleming v. Horni- Bryce (1932), 49 ae of R. 177. Refd. Rudd 


perty is situated.’’ In Dec. 1917, during 
the currency of the policy, the Banque de 
Commerce was occupied by soldiers & sailors 
of the Red Guard, & by the Bolshevista, 
purporting to act under the authority of an 
executive committee of the Commissaries 
of the People. They demanded & obtained 
control & possession of the bank & everything 
contained in it, including the insured PS abel 
Two actions were brought claiming for losses 
under the policies, & the question arose with 
regard to the recognition of the Soviet Govt. 
as a sovereign power :—Held: on the informa- 
tion then available, the act of the military in 
seizing the insured property was an act of 
confiscation by the Govt. of Russia which 
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was in existence at the material time, & 
had since been recognised by His Majesty’s 
Govt. as the de facto Govt. of Russia, & was 
not an act of a usurped authority ; therefore 
the claim failed by reason of the clause which 
rovided that no claim was to attach under 
he policy ‘‘. . . for confiscation or destruc- 
tion by the Govt. of the country in which the 

roperty is situated.’”,—WHITE, CHILD & 

ENEY, Lip. v SIMMONS, WHITE, CHILD & 
BENEY, Lrp. v. Eacre STarR & BRITISH 
DOMINIONS INSURANCE Co. (1922), 127 L. T. 
5671; 38 T. L. R. 616, C. A. 


seabed -—Refd. Bank of Ethiopia v. National Bank of 


Egyp 
Roy, [1938] 2 All BE. 


t & Liguori, (1987) : a E. R. 8; Banco de Bilbao v. 


Part Il.—Domicil. 


man eisai 188 L. T. 669. 








v. Rudd, [1924] P 
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PART II. SECT. 1. 


sq. Person setiled in province.}—For 
purposes of divorcee the domicil of a 
person settled in one of the provinces 
of Canada is that particular province 
though the Dominion Parilament has 
legislative | ower to dissolve the mar- 
ri . FOR ALBERTA v. COOR, 
(1926) A. C. 444: 95 L. J. P. C. 102; 
134 L. T. T173 42 T. L. R. 317.—CAN. 


PART II. SECT. 2, SUB-SECT. 1. 


40 iii, ——— ———.}—Where a person 
whose domici) of origin tvas outside of 
the United States & who has acquired a 
dormicil of choice in ono af the states 
thoroof, resides temporarily in another 
ouuntry with the intention Of returning 


to some place in the United States, 


though not necessarily to the state in 
which he formerly lived, he does not 
revert to his domicil of origin, even 
with ie to divorce.—NELSON v. 
511929] ae L. R 22 ; [1925] 


eee 


401v. ——.}+—R. v. MILEHA 
SINGH asp, 44 B. CG. R. 278; 56 
Can. C. C. 2 1.—CAN. 


PART II. SECT. 3, SUB-SECT. 1.—A. 


Pek 1i.— —.) — domict! of 
n differs from a domicail of choice 

niy in this, that its character is more 
andi , ite hold stronger & less casily 
shaken off. Such a domicil continues 
unless it is shown with perfect clearness 


& satisfaction that thore was a fixed. 
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& settled purpose to acquire a new 

domicil. his onus is a peey rae be 

is upon those who assert 

domicil.— Re MURRAY'S ATE, f 1 F021 i 
. W. R. 874; 31 Man. L. R. 362. 


1 fii. J—A domicil of 
Bilet is ‘not easily shaken off. Mere 
absence from home, roving & wander- 
ing, however long pursued, are not in 

emselves sufficient to effect a change ; 
to do so there must bea fixed & settled 
purpose to abandon the domici] of 
origin & to settle in the country of 
choice.— BARRY tv. J a 1 Tunes, 
sar. {1921} 3 W. 183.— 





——.}—TAYLOR v. TAYLOR 
cases” Q. RB. 45 K. B. 184.—CAN. 


52a. —— are In questions of domicil, less 
is given by the cts. to a testator’s 
ae ae than to his acts, & no one act is 


necessarily per se paramount in importance ; 
but the relative importance of all his acts, 
however trivial, must be considered as 
evidence of the animus manendi or revertendi. 

(2) The cts. are now slower to hold a change 
of the domicil of origin, & must be satisfied 
that testator intended quatenus in illo cxuere 
patriam. 

(8) The decisions that persons going to 
India in the service of the East India Co. 
thereby acquire an Anglo-Indian domicil, 
are excrescences upon, & anomalous to, the 
principles of domicil. 

(4) The animus to change an acquired 
domicil is not sufficient without the factum 
of return.—DREVON v. DREVON (1864), 4 
New Rep. 316; 34 L. J. Ch. 129; 10 L. T. 
730; 10 Jur. N.S. 717; 12 W. R. 046. 


Annotation :—As to (1) Consd. Doucet v. Geoghegan (1878), 
9 Ch. D. 441. 


58a. 





-J—HornN v. HORN (1929), 142 L. T. 93; 
eg proceedings, sub nom. A. v. H., [1928] 


54. Add. Annotation :---As to (3) Refd. Gulben- 


54a. 


55a. 
58a. 


59. 


64a. 
65a. 


66. 


67. 


kian v. Gulbenkian, [1937] 4 All EK. R. 618. 


After revival of domicil on abandon- 
ment of domicil of cholce.|—-FLEMING v. 
HORNIMAN, No. 48a, ante. 

——.]—-Rupp v. Rupp, No. 903a, post. 

Life to be considered as a wholo].—A.-G. v. 
YuLE & MERCANTILE BANK OF INDIA, No. 
155a, post. 

Add. Annotations :—As to (2) Distd. A» Ross 
Ross v. Waterfield (1929), 46 T. L. R. &!. 
Refd. Re Annesley, Davidson v. Annesley, 
[1926] Ch. 692. 

-}—DREVON v. DREVON, No. 52a, ante. 
Effect of deportation order.]—VEITH v. 
VaEITH (1929), 73 Sol. Jo. 235. 

Add. Annotation :—Folld. Re Cunnington, 
Healing v. Webb, [1924] 1 Ch. 68. 

Add. Annotations :—Consd. A.-G. v. Yule & 
Mercantile Bank of India (1931), 145 L. T. 9. 
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Annotations : Re fd. 
ndia (931), as L. ,, 9; J. 


on munitions till Sept. 1918, when he stayed 
a certain time in Great Britain & in 1918 
leased a house in London. In 1922 he took 
a lease of a flat in New York of which he 
remained tenant when these proceedings for 
divorce began in Dec. 1923. Up to the year 
1920 there was no statement by applt. of his 
intention to abandon his Scottish domicil, & 
as late as Dec. 1920, he stated in an affidavit 
that he was a domiciled Scotchman. Between 
Dec. 1920, & the institution of these pro- 
ceedings he was trying for the purposes of 
taxation to become a Peat alien in the 
United States, & in r. 19238, succeeded. 
In Jan. 1924, after 4 cse proceedings he 
sought to be naturalised as an American 
citizen. He spent increasing periods of time 
at his Scottish estate & referred to it as his 
home in a letter written to resp. in Nov. 1922. 
Since 1920, however, he had made statements 
in documents & verbally that he intended to 
live permanently in New York, though such 
statements were never made to his wife, nor, 
with one exception, to any personal friend :— 
Held: the evidence of declared intention of 
change of domicil was not established, as such 
declarations must be examined by considering 
the person to whom, the purposes for which, & 
the circumstances in which they were made, 
& be carried into effect by conduct & action 
consistent with the declared intention.— 
Ross v. ELLISON (on Ross). [1930] A. C. 1, 
H.L.; 96 L. - P.O. 163; 141 L. T. 666, H. L. 


A.-G. vw. Yule & Mercantile Bank of 
KR. Comrs. v. Coben (1937), 


21 Tux Cas. 3 
68b. —— en an issue ag to domicil the 


declarations of a living person as to his 
intention of acquiring a domicil of choice 
are not subject to the usual common law 
rule which excludes evidence of statements 
of intention unless they are against the 
interest of the party making them. The 
declarations in question are to be duly 
weighed along with the rest of the evidence 
on the issue, punta they bave been pro- 
perly described as being, unless they are 
accompanicd by acts, the ‘‘ lowest species 
of evidence, especially when encountered by 


Refd. Fleming v. Horniman (1928), 138 conflicting declarations ’’ of another party. 

L. T. 669. —BRYCE v. Bryce, [1933] P. 83; 102 
67a. ——-——.] DEVON v. DREVON, No. 52a, ante. L.J.P.1; 148. T. 351; 49'T. L. R.177; 
68. Add. Annotations :—As to (1) Consd. Ramsay 717 Sol. Jo. 49, 


68a. 


v. Liverpool Royal Infirmary, [1930] A. C. 
588; Peal v. Peal (1930), 143 L. T. 768. 
Refd. Rudd v. Rudd, [1924] P.72. Generally. 
Refd. Ross v. Ross, [1930] A. C. 1. 


-|—Applt. was the proprietor of @ 
Scotch estate, but left Scotland for America 
in 1895 to earn his living. In 1901 he 
married resp., an American lady, & in 1902 
they went to Quebec where he carried on the 
business of manufacturing arms. They lived 
together there till 1917 with occasional visite 
to England. In 1917 appit. went to Wash- 
ington, staying there as an expert adviser 











on the occurrence 


68c. 


of which the 


-——— -——-—.}—Testator, who died in 1935, 
declared by his wil, which was in English 
form: ‘‘I have not relinquished & do not 
intend to relinquish my English domicil.”’ 
Testator’s domicil of origin was England, 
where he was born, but in 1897 he moved with 
his parents to Scotland, where his father had 
bought certain property. Testator’s father 
continued to live in Scotland until his death 
in 1905, when by his will, which was in English 
form, his residuary estate, including the 
pr operty in Scotland & other property in 

ngland, passed to testator. with the 





married her there & had become a 
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———. }— HARRIS aes 
(Sask. {1929} 2D. L. R. 546. —CAN. 


---Tbhe intention neces- 
sary to constitute a domicile of choice 
excludes al! contemplation of any event 





fiancée 


residence would cease. 
The domicile of origin of & man 
found not to have been abandoned at 


or over a year & oa half; 
that while there bad sent for his 
to join ; that he had 
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naturalised American cited. —JOHN= 
pes Jounson, {1931} A. D. 391.— 


PART Il. SECT. 3, SUB-SECT. 2.— A. 
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Oases G8c—100a. 


68d. 


69. 


79a. 


80a. 


84. 
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exception of brief visits to England & an 
occasional trip abroad, testator lived in 
Scotland from 1897 until his death. He 
had a great love for his property in Scotland 
& was anxious that after his death it should 
remain in his family & not be sold. At his 
own request testator was buried in Scotland. 
The exors. of the will took out a summons to 
determine (inter alia) whether testator was at 
the time of his death domiciled in England or 
in Scotland :—Held: as all the evidence 
showed that the testator’s residence was in 
Scotland & that he intended that such 
residence should be permanent, the testator 
was domiciled in Scotland at the time of his 
death.—Re LIDDELL-GRAINGER’S WILL 
TRUSTS, DORMERv. LIDDELL-GRAINGER, [1936] 
Seat E. R. 173; 53 T. L. R. 12; 80 Sol. Jo. 


Declarations as to intention—Purpose & cir- 
cumstances must be  considered.|—Ross 
v. ELLISON (OR Ross), No. 68a, ante. 


Add. Annotations :—As to (1) Expld. Re Ross, 


Ross v. Waterfield (1929), 46 T. L. R. 61. |. 
Refd. Re Annesley, Davidson v. Annesley, |. 


[1926] Ob. 692. 


-—~--,|—Resp. was born in England in 1860, 


his domicile of origin being English. He 
went to Australia in 1878 & remained there 
continuously till 1910. In 1911 he retired 
from business on medical advice &, after a 
trip round the word, came to England with 
his wife, an Australian, & daughter. He 
never spent an entire year in England (apart 
from the war years) from 1911 to 1931, & 
during that time visited many parts of the 
world. In 1922 he had the intention of 
living permanently in England, but it was 
stated that later he was eager to preserve an 
Australian domicle & expressed the intention 
of returning to Australia when his health 
permitted. Resp. had no fixed permanent 
residence in the United Kingdom but lived 
for some time with a brother as a guest, & 
later in a furnished flat on a monthly tenancy. 
die had a large amount of furniture & effects 
stored in Australia & had reserved a plot for 
himself & his wife in an Australian cemetery. 
The whole of his commercial interests were 
in Australia & he owned no investments out- 
side Australia. On appeal by resp. against a 
decision of the Comrs. of Inland Kevenue 
under r. 2 (a) of Case 1V. & r. 3 (a) of Case V. 
of Sched. D of 1918 Act, that they were not 
satislied that he was not domiciled in the 
United Kingdom for the years 1931-32 & 
1932--33, the Special Comrs, decided that he 
had adopted a domicile of choice in Australia 
before his retirement from business in 1911 
& that he had not abandoned it :—Held: 


the evidence was not sufficient to displace. 


resp.’8 English domicile of origin.—-INLAND 
ee Comrs. v. COWEN (1937), 21 Tax 
as. 301. 


——.}—A.-G. v. YULH & MmpROANTILE BANK 
oF INDIA, No. 155a, post. 

Add. Annotation :—Roefd. Ramsay v. Liver- 
pool Royal Infirmary, [1930] A. C. 688. 


a ctr Ra 
oo 





‘ servi 
i. Naval service.] — There is aichomet oe 


84a. 


88a. 


Annotations :-—Refd. 


ENGLISH AND Emprre Diasst SUPPLEMENT. 


———- —-—- Although subject to Aliens Order. 
—In a husband’s suit for dissolution of 
marriage the wife objected to the juris- 
diction on the ground that the domicil of the 
husband was not English. The husband was 
a waiter of Italian nationality & was regis- 
tered as an alien in England, & as such was 
subject to the restrictions & liabilities by the 
Aliens Restriction Act, 1914 (c. 12), & the 
Aliens Order, 1920:—Held: (1) the pro- 
visions of the Act of 1914 & the Order of 
1920 did not preclude the petitioner from 
acquiring an English domicil of choice ; 
(2) on the facts, petitioner had discharged 
the onus on him of proving that he had 
acquired an English domicil of choice.— 
BOLDRINI v. BOLDRINI & MARTINI, [1932] P. 
9; 101 L. J. P. 4; 146 L. T. 121; 48 
T. L. R. 94; 75 Sol. Jo. 868, C. A. 


.|—It being settled that a change 
of domicil must be made animo et facto, the 
animus may be inferred by the factum of 
residence within the new domicil, but in order 
to warrant that inference the quality of the 
residence must be taken into account; mere 
length of residence is not of itself sufficient. 

A testator who died in Liverpool in 1927, 
aged eighty-two & unmarried, left a holo- 
graph will, valid by the law of Scotland but 
invalid by the law of England. Testator’s 
domicil of origin was Scottish, & he lived the 
greater part of his lifein Glasgow. Originally 
employed there as a commercial traveller he 
gave up that employment in 1882 & never 
worked again. In 1892 he went to Liverpool 
to be near a brother & sister, & lived there 
for the last thirty-five years of his life. He 
was supplied with the means of subsistence 
by his brother & sister, & on the death of 
his sister he succeeded to the whole of her 
estate. With the exception of family ties 
he had few, if any, ties in either England or 
Scotland. In an action by beneficiaries 
under the will against testator’s next of kin 
for a declaration that testator was domiciled 
in Scotland at the date of his death :—Held : 
in the absence of independent evidence of an 
intention on the part of testator to change 
his domicil, the burden which lay on the next 
of kin of proving that he had abandoned his 
domicil of origin had not been discharged.— 
Bowlk on Ramsay v. LIVERPOOL ROYAL 
INFIRMARY, [1930] A. C. 588; 99 L. J. P. C. 
134; 148 L. T. 388; 46 T. L. R. 465, H. L. 
Re Liddell-Grainger’s Will Trusts, 








Dormer v. Liddell-Grainger, [1936] 3 All E.R. 173; I. R- 
Comrs. v. Cohen (1937), 21 Tax Cas. 301. 


100a. 


no rule of law ‘that a eailor in the 

Australian Navy cannat, aorntotin 
tralia, uire a do 

ioe En One of the Australian & | 
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~-+—Resp., a domiciled English- 
man, was an officer in the Indian Army, & 
consequently, although his true matrimonial 
& conjugal home had been in England, he 
was temporarily resident in India when a 
petition for judicial separation was served 
upon him :—Held ; without deciding whether 
resp.’s English domicile was sufficient to 
found jurisdiction, in the circumstances, as 
resp.’3 temporary residence in India was 
independent of his personal volition, but was 
determined by his superior officers, he had a 
sufficient matrimonial residence in this 


Aha 














hile ase se. e scare Ose as 
Ww + ¢) * ry e 3 ° Py 
"3 Vr g. W. W. N. 230.—AUS. 


tates, 


country to give jurisdiction to the ct.—-WaRD 
v. WARD (1928), 39 T. L. R. 440. 


Add, Annotations :—As to (1) Expld. Graham 
v. Graham, [1923] P. 31. Refd. Eustace v. 
Eustace, [1924] P. 46. 


Add. Annotation :—Consd. Re Ross, Ross v. 
Waterfield (1929), 46 T. L. R. 61. 


Add. Annotation :—Refd. Re Askew, Marjori- 
banks v. Askew, [1930] 2 Ch. 259. 


114. Add. Annotations :—As to (2) Consd. & Expld. 
Re Ross, Ross v. Waterfield (1929), 46 
T. L. R. 61. Consd. Re Askew, Marjoribanks 
». Askew, [1930] 2 Ch. 259. 


Add. Annotations :—Refd. Rudd v. Rudd, 
{1924] P. 72; Bartlett v. Bartlett, [1925] 
A. 0. 877; Re Annesley, Davidson v. Annesley, 
(1926] Ch. 682; Re Ross, Ross v. Waterfield 
(1920), 46 T. L. R. 61. Consd. Re Askew, 
Marjoribanks v. Askew, [1930] 2 Ch. 259. 


120a. Health of wife.]—Deceased was born in 
Germany of German parents in 1852. His 
father had a Ee interest in a starch & sugar 
manufacturing business in Germany, & his 
son was brough up in that business. In 
1877 deceased married a German lady & had 
two sons who were both born in Germany. 
In 1879 he came to England where he resided 
at various places until 1884, when he applied 
for & obtained naturalisation as a British 
subject under the Aliens Act, 1870. In his 
memorial he stated that he intended to con- 
tinue to reside permanently within the 
United Kingdom of Great Britain & Ireland 
& had no intention of permanently leaving 
the United Kingdom. aving divurcad his 
wife he married in 1886 in England his 
second wife, a lady of English birth, & lived 
with his wife & children for two years in 
England. He then returned to Germany for 
two years & was there engaged on business 
connected with his father’s firm. His wife 


104. 


112. 
118. 


115. 


Vol. 


128. 
184. 


142. 


145. 


147, 


X1.—Oonflict of Laws. Casas 100a—160. 


for her in Hampstead, & in it she died in 
1906. In 1901 the father of the deceased, | 
who had been the head of the firm at Ciistrin, 
died & was succeeded in the management of 
the business by the deceased, who paid 
frequent visits to Germany lasting for con- 
siderable periods, in attendance at meetings 
of the board, & made the old family house 
his residence when at Cistrin on business. 
On the death of his mother in 1908 at Neuwied 
he used her house as a second residence when 
in Germany. Deceased died in 1915 at his 
house in Hampstead which he had en- 
deavoured to dispose of, though without 
success :—Held: the true inference to be 
drawn from the circumstances under which 
the house in Hampstead was taken & main- 
tained by the deceased was that it was an 
emergency measure dictated by the con- 
dition of his wife & not one which should be 
held to indicate an intention to establish 
a family home & thus to adopt a new domicile 
in this country. The evidence was wholly 
insufficient to establish the abandonment by 
the decéased of his German domicile. 

Per Lord ATKIN: It is not the law either 
that a change of domicile is a condition of 
naturalisation, or that naturalisation involves 
necessarily a change of domicile.—WanL v. 
A.-G. (1932), 147 L. T. 382, H. L. 

Add. Citation :—4 Notes of Cages, 698, n. 
Add. Annotation :—Refd. Re Askow, Marjori- 
banks v. Askew, [1930] 2 Ch. 259. 

Add. Annotations :—As tv (2) Refd. A.-G. for 
Alberta v. Cook, [1926] A. ©. 444; H.v. H., 
(1928) P. 206. 

Add. Annotation :—-Consd. Re Annesley, 
Davidson v. Annesley, [1926] Ch. 692. 

Add. Annotations :—Refd. Bryce v. Bryce, 
{1938] P. 88; I. R. Comrs. v. Cohen (1987), 
21 Tax Cas. 301. 


having become an invalid, he took a house ! 150. Add. Citation :—3 Macq. 852. 


PART Il. SECT. 3, SUB-SECT. 2.— 
B. (6). 


if he should not wish to move in com- 
liance with {ita ordors.—-LOWRY v. 


PART Il. SECT. 3, SUB-SECT. 2.— 
B. (d). 


116 iv. —— ———-. }— Application 
of maxim ubi uxor, ubi domus applied. 
a a », Hn.1s (1933), N. L. R. 84.— 








116 v. —— -J~In a suit by a 
wife for dissolution of marriage on the 
ground of desertion, resp. entered an 
pp eeet ance under protest & disputed 
the jurisdiction of the ct. on the 

und that the parties were not 

omiciled in New Bouth Wales. It 
appeared that about the end of 1926 
resp. whose domicile of o was in 
Victoria, applied for, & was appointed 
to, @ Re enent position in the New 
South Wales Postal Department of the 
Commonwealth Public Service. In 
1929 he married in New South Wales: 
subsequently he took & furnished a 
cooky in this State, & in 1931 was 
resident in the house with his wife & 
child at the time of his alleged desertion. 
Pri 3 resp., Whilst a 


68 at the time of the 
alleged desertion resp. was domiciled 

New South Wales, & that at the 

e of the institution of the suit 
pe onee was domic , & had been 
omiciled for three years & upwar: 
in this Sta 8 vw. PERKINS 
(1934), 51 N.S. W. W. N. 175.—AUS. 


120 i. General rule.)—The fact that a 
erson has taken up residence in New 
outh Wales solely for reasons of 

health does not prevent the acquisition 
by him of a domicile of choice in this 
State ; for, if the residence was taken 
up with the intention of residing 
permanently or indefinitely, he thereby 
acquired a domicile in ths State.— 
Brown v. Brown (1933), 50 N. 8S. 
W. W.N. 83.—AUS. 


PART Il. sailed ae aioaciad 2.-— 


1383 ff. ——-.J}—When a person 
voluntarily accepts aril coed ft the 
duties of which necessarily require 
residence in another country & there 
is no stipulated peried of service, & he 
proceeds to that country, the law 

resumes an intention consintent with 
bis duty & holds his domicil to be in 
the country to which he goes, even 
though he has real property, but 

rovided he has no residence in his 

ae of origin.—RuvusSsELL v. Rvs- 
SELL, [19385] S. A. 3. BR. 85.—AUS. 

183 ili. -}—The fact that pitf. 
waa emp yed Dy the Cc. P. R, ag a 
constable & might be ordered by his 
superiors to move from the province 
held not to be a reason for hol that 
he had riot acquired a domicile of Bhoice 
in Saskatchewan where he bad ded 
ever since he had asked to be trans- 
ferred there. Pltf. no contract of 
service & could leavé the co.’s service 
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OWRY, [1926] 2 W. W. R. 217.—CAN. 
PART II. BROT 7) emis 2.— 


146 i. House or apartments rented tn 
another country— ony estate kent up.) 
—Deft., whose domicil of origin was 
Scottish & who held a Scottish title 
& owned large landed estates fu 
Scotland, left Scotland in 1895 for 
Oanada, & carried on business there 
until 1917. Thereafter he took a flat 
in New York, where he resided for a 

rt of each year, in order to supervise 

financial intcrests, which were in 
America, & to avojd British income 
tax. He retained his Scottish estates, 
& resided on them during some part 
of each year. In correspondence witb 
hia wife, who lived in London, he 
referred to the family residence on his 
Scottish exutates “ “home,” & in an 
affidavit signed by him in 1020 he 
described imself as a domiciled 
Bcotaman :—Held: deft. had_ falled 
to ee an intention to abandon hia 
Scottish domicil & to acquire a domicil 
of choice in America. 
{1926) 8. C. 1038.—SCOT. 
ar. Residence tn country of origin 
retatned— Residence in another country 
—Connections with country of origin 
continued.}—Re M AY’B STATE, 
(1921]3 W. W. R. 874; 31 Man. L. R. 
362.—OAN. 


oss v. Koss, 


t —— —— ——~.] — Donan v». 
DonaLp, (1922) N. Z. t. R. 831 NZ. 


Cases 164—191. 


154. Add. Annotations :—Consd. Abraham v. A.-G., 


155a. 


(1984] P. 17. Refd. A.-G. v. Yule & Mer- 
cantile Bank of India (1931), 145 L. T. 9. 


Material consideration.)|—D.. who was 
born in Edinburgh in 1858, went out to 
Calcutta, India, in 1875 & worked in his 
uncle’s cotton mills, becoming a partner 
in his uncle’s firm in 1880. In 1883 he 
returned for a few months, but from 1883 to 
1900 remained working in India, making his 
business his life. He seldom went into 
society, but was fond of Indians, & chiefly 
associated with them. In 1900 he returned 
to England & married his cousin, & took her 
out with him to Calcutta in 1901, but, the 
climate not suiting her, she returned in 
Nov. 1901, to England. From Jan. 1903 
to 1910, he paid visits for a substantial time 
each year to be with his wife in England, 
where he had bought a house. In 1908 a 
child was born. From Jan. 1912 to Nov. 
1915, D. remained in England, being, it was 
said, detained by litigation. In 1916 his 
wife went out to Calcutta, & she & her 
daughter lived with her husband in his 
flat over his offices. She returned with her 
daughter after two months. In 1917 D. 





followed his wife home, & until his death on 


. July 8, 1928, remained in eer except 
9 


for short visits to India in 1919, 1920, 1922, 
1924, & 1925. In his will dated June 28, 
1922, he made a declaration of Indian domi- 
cile. On his death, the Crown, on the ground 
that he was domiciled in the United Kingdom, 
claimed death duties on his estate, the value 
of which was many millions of pounds. On 


the question whether, as the exors. of the |' 


will alleged, he had acquired a domicile of 
choice in India & lost his domicile of origin :— 
Held: the carlier period of D.’s life up to the 
year 1900 could not be estimated in deciding 
whether he had acquired a domicile of choice 
in India in a compartment separate from his 
later years, & the declaration in his will 
did not decide the point, but where his wife 
& children bad their permanent residence was 
material as to a man’s domicile. There was 
a distinction between residence & domicile, 
& it could not be inferred from the fact of 
residence that domicile resulted. On the 
facts there was no clear evidence, as was 
necessary, of any manifest & concluded 
intention of change of domicile to overcome 
the domicile of origin. Therefore the onus 
of proof of a domicile of choice was not dis- 
charged, & D. died domiciled in the United 
Kingdom.—A.-G. v. YULE & MERCANTILE 
BANK OF INDIA (1931), 145 L. T. 9, C. A. 


Annotations :—Consd. Abraham v. eT eee P. 17. 


Refd. Boldrini v. Boldrini & Martin 
Comrs. v. Cohen (1937), 21 Tax Cas. 301. 


169a. 


2])P.9; LR 





Declaration of change of domicil.}— 
A.G. v. YULE & 
InpiA, No. 155a, ante. 


178a. ———.}—A husband & wife, both born in 


England of English parents, were married 
in England in 1905, where they resided 
together until in 1923 the husband left his 
wife & went to the United States of America. 
The husband corresponded regularly with his 
wife & sent her money until 1932, when she 
discovered that he was living with another 
woman as his wife. In ge an inquiry the 
husband wrote that he no thought of 


oR 


176a. Declaration 


MERCANTILE BANK oF ! 


ENGLisH anD Empre Diaest SUPPLEMENT. 


returning to England. The wife petitioned 
for divorce in England, alleging that she & 
her husband were domiciled in England. 
The husband did not enter an appearance. 
At the adjourned hearing, when the King’s 
Proctor had entered an appearance in the 
suit to argue the question of domicil & of the 
ct.’s jurisdiction to grant a decree of divorce, 
a certificate from the U.S. Department of 
Labour was put in, to the effect that the 
husband was naturalised in New York in 
1930. By the law in the United States of 
America, the husband in order to have 
obtained such a certificate must have declared 
on oath at least two years before his admission 
as a citizen of the United States that it was 
bona fide his intention to become a citizen 
& to renounce for ever allegiance to the state 
of which he might at the time be a citizen. 
He must also have stated in writing his 
intention to reside permanently within the 
United States :—Held: (1) at the time when 
the petition was filed, the husband was 
domiciled in the United States of America, 
& had lost his domicil in England; (2) there 
was no jurisdiction in the ct. in England to 
grant a decree of divorce.—HzRD v. HERD, 
[1936] P. 205; [1936] 2 All RB. R. 1516; 105 
L. J. P. 108; 155 L. T. 355; 52 T. L. R. 
709; 80 Sol. Jo. 837. 


in application—Evidence of 
intention.}—Resp. in a divorce suit was an 
Armenian by birth, a subject of the Ottoman 
Empire, but left Turkey for England at the 
age of three months. In 1902, his father, 
in an application for naturalisation, stated in 
a statutory declaration that he intended to 
reside permanently in the United Kingdom. 
The father, who was still alive, & living in 
Paris, was not called to give evidence, having 
refused to have anything to do with the 
divorce proceedings. Resp. received an 
English education from 1906 onwards, & 
led a life which alternated between London 
& places of interest & amusement on the 
continent. He had become a naturalised 
Persian subject & a commercial attache to 
the Iranian Legation in London. It was 
found as a fact that his father had not formed 
any intention to reside permanently in Paris 
before the resp. came of age. Resp. had 
attained forty years of age, living for the 
most part in England, a member of one 
English social club & of several English 
sporting clubs, but wholly dependent upon 
his father. He had on one occasion success- 
fully resisted the efforts of his father to make 
him reside in Paris :—-Held ; (1) the evidence 
established that resp. had acquired a domicil 
of choice in England; (2) haa es father had 
acquired a domicil of choice in England which 
he had never abandoned until after his son 
had attained his majority. The last domicil 
which resp. had received as a dependent 
person not having been changed by his own 
act, his domicil was clearly English; (3) the 
statutory declaration of 1902 was admissible 
in evidence to show that resp.’s father then 
intended to acquire an English domicil.— 
GULBENKIAN v. GULBENKIAN, [1937] 4 All 
E. R. 618; 158 L. T. 46; 54 T. L. BR. 241; 
81 Sol. Jo. 1003. 


191. Add. Annotation :—Consd. Re Ross, Ross v. 


Waterfield (1929), 46 T. L. R. 61. 


192, Add. Annotation :—Refd. Fleming v. Horni- 


man (1928), 1388 L. T. 669. 


214. Add. Annotations :—Apld. Salvesen (or von 


217a. 


218. 


220. 


221. 


228. 
225. 
228. 


yorers) v. ooo Property Administrator, 
[1927] A. C. 641. Refd. were v. Mitford 
& Von Kublocnn, {1923] P. 180; Inver- 
clyde v. Inverclyde, [1931] P. 29. 


——.}—Re Borwickx, HoLtuaAnp 
v. WOODMAN (1937), 81 Sol. Jo. 587. 

Add. Annotations :—Aasto(1)Consd. H. v. H., 
[1928] P. 206. Refd. A.-G. for Alberta v. 
Cook, [1926] A. C. 444; Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
{1927} A. C. 641. As to (3) Apld. Nachimson 
v. Nachimson, [1930] P. 217. Generally, 
Refd. Dewe v. Dewe, Snowdon v. Snowdon, 
[1928] P. 118. 

Add. Annotations :—As to (3) Consd. A.-G. for 
Alberta v. Cook, (1926] A. C. 444. Generally, 
Refd. Salvesen ‘(or von Lorang) v. Austrian 
Property Administrator, [1927] A. C. 641; 
H. v. H., {1928} P. 206. 

Add. Annotations :— Aas tou (2) Consd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444; Salvesen 
(or von Lorang) ¢. Austrian Property Adminis. 
trator, [1927] A.C 641; Herd v. Herd, [1936] 
2 All EB. R. 1516. Refd. Nachimson v. 
Nachimson, [1930] P. 217. 

Add. Annotation :—Refd. A.-G. for Alberta v. 
Cook, [1926] A. C. 444. 

Add, Annotation :—Expld. A.-G. for Alberta 
v. Cook, [1926] A. OC. 444. 

Add. Annotations :—Consd. A.-G. for Alberta 
v. Oook, [1926] A. C. 444; Salvesen (or 
von Lorang) v. Austrian Property Admini. 
atrator, [1927] A. C. 641; Papadopoulos w- 








Papadopoulos (1929), 46 T. be R. 44; Invercly te | 


v. Inverclyde, [1931] P. 29; Herd v. Herd, 
[1936] 2 All E. R. 1516. Refd. Mitford v. 
Mitford & Von Kuhlmann, [1923] P. 180; 
Republica de Guatemala v. Nunez, [1927] 
1K. B. 669; H. & H., [1928] P. 206. 


Vol. XI.—Conflict of Laws. 


243a. ae oe ae 


248. Add. Annotations :—Consd. Re 


249. Add. 


2386a. ———- ———.!—BOWIE OR RAMSAY ¥v. LIVER- 


POOL ROYAL INFIRMARY, No. 88a, ante. 


Nature of doctrine.|—Drevon  v. 
DreEVON, No. 62a, ante. 


Annesley, 
Davidson v. Annesley. [1926] Ch. 692; Re 
Ross, Ross v. Waterfield (19290), 46 T. a R. 
61. Dbtd. Re Askew, Marjoribanks v. Askew, 
ert 2 Ch. 259. Refd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 375. 

Annotation :—Dbtd. fe Annesley, 
Davidson v. Annesley, {1926] Ch. 692. 


——.}—The question whether a person 
‘is or is not domiciled in a foreign country is 
to be determined in accordance with the 
requirements of English law as to domicil, 
irrespective of the question whether the 
person in question has or has not acquired a 
domicil in the foreign country in the eyes of 
the law of that country. 

Where an Englishwoman had never taken 
the steps prescribed by French Civil Code, 
art. 13 :—Held: (1) she had nevertheless on 
the evidence acquired a French domicil of 
choice, & the ct. would apply the law of 
France in administering her estate; (2) on 
the evidence as to the I’rench law, the French 
cts. in administering the movable property 
of deceased would apply French municipal 
law, & the testamentary disposing power of 
deceased was governed by that law.—RHe 
ANNESLEY, DAVIDSON v. ANNESLEY, [1926] 
Ch. 692; 95 L. J. Ch. 404; 135 L. T. 508 ; 
42 T. L. NR. 584. 





An a ee io (1) Consd. Re Sass Ross ». Waterfield 
(1929), 46'T. L. R Re Ankow, 
(1930) 2 Ch. 259. 
Waterfield (1920), $6 1, L. R.61; Re Askew, Marjoribanke 
ec. Askew, [1930] 2 Ch. 259. 


| 2: sta. 


Marjoribanks v, Askew, 
“er to (2) Consd. Re Ross, Rossa v. 


—- lute ANNESLEY, DAVIDSON 
v, ANNESLEY, No. 249a, arle. 








265. Add. Annotation :—Refd. Kramer v. A.-G., 


[1923] A. C. 528. 


Part Il].——Nature of Property. 


290. Add. Annotations :—Distd. Re Anziani, Her- 
bert v. Christopherson, [1930] 1 Ch. 407. 


PART I. SECT. 3, SUB-SECT. 2.—G. 


sw. Income tax paid in country of 
choice—Claimsa for tncome tar in country 
of origin successfully reststed.}— Held: 
facta of great importance in deter- 
mining question of domicil.— BARRY vt. 
ee 921), Times, Apr. 29; (1921) 
3W. W. R. 182.—8. AF. 


sx. beach J~-The Oxford Mis- 
sion Brotherhood was founded at 
Oxford in 1880 & E. F. Brown, who 
was one of the founders, was chiefly 
responsible for drawing up its constitu- 
tion. The objects were, (inter alia), 
thé Soenis ot Bengal & to being the 
@ people of Be é 
Kingdom of Christ amongst the more 
educated natives of the Pro 
The constitution made it obligatory 
on every membcr of the Brotherhood 
to strive to attain these o ew Ur 
hfe faca throughout his life in Benga. 
ess his health broke down or he 
wished to leave the Brotherhood. 
E. Brown went out to India in 
1880 & except for enor visita to 
England d w as & mis- 
paery until his death 19838 :-— 
he had Indian 


vince. 


Refd. Je 





domicil of choice.—SHORE v. MORGAN 
(1935), I. L. R. 62 Cal. 869.---IND. 


ore II. SECT. 8, SUB-SECT. 4. 
230 x. ——- ——.}—BOYLRF v. BOYLE, 
we iL W. W. FR. 829.—CAN. 
230 —— ——,J— JONES Vv. JONES 
(1983) 7, L. R. 1 Ran. 705.—IND. 
O xif. ——.}—To establish 
change of domictl, ft must be proved 
he change was e witb a clear 
intention of settling there. as a person 
whose ultimate & permanent home was 
to be in that country. The entire 
burden of proving change of domicil 
Hea on bim who want to establish it.— 
LINTON v. GupKHIAN (1928), L L. R. 
56 Cale. 530.—IND. 
230 xifi. ——- ——.}+-HARRISON 0. 
HARRISON, {1929} N. ‘Z. L. R. 668.— 





Brown o. 
—-§COT. 


230 
Brown, wy o28] §. C, 542. 


gd II, SECT. 4 
—-.}—-The doctrine 
of o ais tose . domicile forms no 
part of the law of Scotland; held, 


29 


Berchtold, 
[1923] 1 Ch. 192. 


Berchtold v. Oapron, 











Sem ne ne —_ 


therefore, the fact of residence in 
India in the service of the Kast India 
Co. was not ner se sufficient to cause 
loss of Scottish domicile —-GHANT v. 
GRANT, [1931] 8S. C. 238.—SCOT. 

sz. What may be _ constdered.)-—In 
the case of a European claiming to be 
domiciled in India it will be pertinent 
to inquire where his father lived & 
died or resides, as the case may be, 
where he & his father were born, the 
circumstances in which he came to 
& resides in India, which will assist 
in ascertaining whetber there exists 
an animus revertendi or antmus manendt 
his onrert in residing in India & 
generally as to the conditions under 
which he Hives & his habits os life.— 
WRIGHT v. Wricnt (1930), 1. L. Wl. 
58 Calo. 2459.—-IND. 


PART Ill. SECT. 2, 

p i. —-—~.J—Although land for pur- 
poses of succession may be regerdee 
as personal property, it is not 
movable.— ALEXANDER #. A.-G., <G., {1997} j 
iDtL. R. ao Pad tO as 
143; 38B.O.R 

p ii. ats St Reed ee 


Cases 207-—336a. 
297. Add. Annotation :-—Refd. 


Re Berchtold, 


Berchtold v. Capron, [1923] 1 Ch. 192. 


800. Add. Annotation :—Refd. He  Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


802. For the paragraph in the original volume | 803. 


substitute the following paragraph :— 
——— Interest in proceeds of sale of English 


freeholds—By English law.|—-When a person 308. 


domiciled in a foreign country dies intestate 
leaving an interest in the proceeds of sale of 


English freeholds which are subject to a | 809. 


trust for sale but not yet sold, such an interest 
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is an immovable, & the succession thereto 
is governed by the lex situs.—He BEROHTOLD, 
BERCHTOLD v. CAPRON, [1928] 1 Ch. 192; 92 
L. J. Ch. 185; 128 L. T. 591; 67 Sol. Jo. 212. 


For the paragraph in the original volume 
substitute the paragraph numbered 802 in 
the original volume. 


Add, Annotation: —Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


Add. Annotation :—-Consd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


Part 1V.—Immovables. 
331. Add. Annotation :—Consd, St. Pierre v. South 


American Stores (Gath & Chaves), 


[1936] 1 K. B. 382. 


3384. Add. Annotation :—Consd. 


Ltd., 


St. Pierre vv. 


South American Stores (Gath & Chaves), 


Ltd., [1936] 1 K. B. 382. 
834a. ——— ——..]}--MURRAY vv. 


SECRETARY OF 
STATE FOR INDIA IN COUNCIL, [1981] W. N. 
91; 171 L. T. Jo. 308, C. A. 


336a,. ———- ——— Action for declaration as to 
currency in which payable.]—Applts. (defts. 
in the action), two English cos. having their 
‘head offices in London but carrying on busi- 
ness exclusively in South America, were 
jointly liable to resps. (the pltfs. in the action) 
for rent in respect of premises occupied 
by one of them in Chile under a lease drawn 
in the Spanish language according to Chilean 
law & executed by all parties in Paris, by 


which also all portics elected domicil in pale: 


sold.)~-Where on the death intestate 
of an owner of land situate in Saskat- 
chewan his title is subject to the interest 
of a purchaser under an outstanding 
agreement for sale, the interest of 
deceased in the land is immovable 
roperty, & devolves according to the 
aw of Saskatchewan & is to be 
administered by the representative of 
the estate in that province, even though 
haere died domiciled elsewhere.— 
wow dear yO eee -)» [1937] 3 


p He -—-— Sale of settled land under 
compulsory powers.|-—Capital moneys 
the proceeds of land, situate in Eng- 
land, sold under the Settled Land 
Acts, 1882-1890, which Jand at the 
time of sale was settled on a tenant for 
life, with remainders over, & subject. 
to a trust for conversion at the death 
of the tenant for life, & the inyest- 
ments representing the same, are, at. 
any rate until the death of the tenant 
for life, immovables for the purposes of 
private international law & devolve 
according to the law of descent in 
England.—Ie OrooK (1986), 86 98. R. 
N.8. W. 186; 53 N. 9. W. W.N. 49 

Pa ee eee eae in ocecas 
g tllrg at freeholds In- 

atal.|—Testator by his 
er in Tasmania to 
Cae irae: pay his widow out of the 
income an ae & to pay the residue 
of the pecs his sons in equal 
shares, & he ‘itrooted that upon the 
death of his widow the trustees should 
sell the land, with a discretionary 
power to ve ostpone the sale for seven 
years, vide the proceeda equally 
among the esons, One of the sons ba 
Natal, in South ca, before 
the death of his mo became 


awe 
. 


wotsency ‘tn WK 


er, 


insolvent there 


» according to the 


The rent stipulated by the lease was 93,500 
pesos of 183,057 millionths of a gramme of 
fine gold monthly, which was to be paid at the 
option of the lessors either in Chile or re- 
mitted to Europe according to their instruc- 
tions. Disputes having arisen between the 
parties in view of Chilean legislation which 
applts. contended prevented them remitting 
the rent from Chile without official authorisa- 
tion by the Chilean Government, which 
authorisation had been refused, applts. 
commenced proceedings in Chile, which were 
still pending, claiming a declaration that the 
rent could lawfully be paid in notes of the 
Banco Central de Chile. Resps. having 
brought the present action in England claim- 
ing payment of the rent in sterling equivalent 
to 183,057 millionths of a gramme of fine gold, 
applts. applied under sect. 41 of Jud. Act, 
1925 (c. 49), to have jit stayed as being 
vexatious & oppressive :—Held: (1) the 


Washington a decree of divorce which 


Law of Natal, his’ trustee would have purnored to award her a half interest 


priority over subsequent incumbrances 


n certain land in Alberta. The hus- 


of insolvent’s choses in action without 
the necessity of giving notice. In- 
solvent having returned to Tasmania, 
executed an assignment of his interest 
in his father’s estate to an assignee who 
had no notice of the insolvency & who 
gave notice to the trustee of the 
peony :‘—Held: from the date of 

tator’s death until the date of the 
sale of the Jand the interest of each son 
was an immovable, & the insolvency 
in Natal did not operate in Tasmania 
as an assignment of insolvent’s interest 
in his father’s estate.—AUBTRALIAN 
MvruaL PROVIDENT pours v. 
fh (1908), 5 Cc L. R. 615.— 


PART IV, SECT. 1, idly SECT. 1. 





314 iv. ——.}- Re HIOCKBON, 
{1927} 4 D. L. R. 607; 610. L. R. 
180,.—CAN. 

ti. —— ——.}-A ent of a 
ot. of the state wef Nee a 


question of title & 
property, situate in gwnershi Golan 
cannot be 
enforced by “the ata en an t‘that pr provine 
in accordance wi 
that the ota. of dens ae 
ction to adjudicate on the right 
to lands not situate in such 
UKE v. ANDLER, [19382) 
3.0. R. rrve: 4D. L. R. 529.—CAN. 
tii, ——- ———.)—The ct. of a foreign 
coun has no r ht to deal with real 
roperty within Alberta or with the 
itle thereto; altho aoe the 
owner is domiciled within the juris- 
diction of Loar foreign ct. it can proosed 
against him in 


Pitt. hed obtained in the state of 
80 


Gata iG 


band was then domiciled in Montana. 
The husband having died, pltf. sought 
by this action, brought against 
husband’s exor. to have the decree 
enforced against said land. Both 
parties admitted that the decree was 
valid with respect. to the divorce :— 
Held : the decree had no force hore as 
against the land; & there is pos 
in the puthortice ‘making it incumben 
upon this ct. to grant any alimony to 
p tf., much less to grant in amount or 
ind the same alimony that was nted 
by the foreign ct. os v. HASPEL, 
[1934] 2 W. W. R. 412.—OAN. 

3341. Trespass to land—Land situate 
abroad—Injury by fire epreading into 
foreign State.}--BOsLUND v. ABBOTS- 

FORD LUMBER NG & DEVELOPMENT 
Co., (1925) 1 D. L. R. 978; ene 1 
W. W. R. 4753 34 B. C. R. 485 .—-CAN, 

$84 = ii. .}—An action 
founded on trespase to realty in a 
fore country cannot be tried in 
New runswiok, The so of 
Quebec is, for this DREDORe: aye ae oreign 
country. — ALBERT v, Com- 
PANIES, LTD., [1937] 1 D L. R, 39; 11 
M. P, R. 209.—CAN. 


PART IV. SECT. 1, SUB-SECT. 32. 
sd. Breach of covenant as to tHe.)—— 
In determining whether there has been 
a breach of a warranty deed as to title 
by the vendor of -fore! land, the ct. 
is not infringing the e whioh forbids 
it to adjudicate upon the title to foreign 
land; it is not deciding a disputed title 
but whether or not the wendor has 
rformed his contract.—-FINpD ; 
osg, {19938] 1 W. W. RR. 814; 32 
D. L. R. $34 } 46 Man. L. R. 85.—-CAN. 
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action was a personal action, transitory in its | 380. 
nature, which the English ct. could com- 
petently entertain notwithstanding that in- 
cidentally it related to an immovable out 

of England ; (2) the legal effect of the clause in 395 
the lease by which all parties elected domicil = 
in Chile could not properly be determined 
upon affidavits; (8) though some incon- 
venience might be caused to applts. by having 

to call evidence as to Chilean law with regard 

to the mode in which the rent could be paid, 

this did not amount to an injustice sufficient 

to entitle the applts. to a stay of the action ; 

(4) the fact that an action by applts. against 
resps. was pending in Chile was not in itself 

a ground entitling applts. to a stay.—Sr. 
PIERRE v. SOUTH AMERICAN STORES (GATH 

& CHAVES), LTp., [1936] 1 K. B. 382 ; 105 

L. J. K. B. 486; 154 L. T. 546, C. A. 


889. Add. Annotation :—Refd. St. Pierre v. South 
American Stores (Gath & Chaves), Ltd., 
[1936] 1 K. B. 382. 


342. Add. Annotation :—-Refd. Re Anchor Juine 
(Henderson Bros.), Ltd., [1937] Ch. 483. 

845. Add. Annotation -—- Consd. Liddell’s Scttle- 
ment Trusts, Re, Liddell v. Liddell, [1936] 
1 All BE. R. 239. 

349. Add. Annotations :—Refd. Hunter v. Stad- 
tische Hochseefischerei Gesellschaft, [1925] 2 
K. B. 493; Re Ross, Ross v. Waterfield 
(1929), 46 T. L. R. 61; Robinson v. Speak 
man or Robinson (1929), 69 L. Jo. 61. 

350a. ——- ——- ——— --—-.]-_ ROBINSON v. SPEAK- 
MAN OR ROBINSON (1929), 69 L. Jo. 61, H. L. 


852. Add. Citation :—sub nom. ANON., 1 Salk. 404. 


352a, —— Mortgage of Isle of Man.}---Cpon 
a mtge. made of this Isle, & both mtgor. 
mtgee. resident within the jurisdiction of this 
ct.. upon a bill concerning it, the ct. would 
hold jurisdiction of it (HARDWICKE, L.C.).— 
DERBY (EARL) v. ATHOL (DUKE) (1749), 1 
Ves. Sen. 201; 27 E. R. 982, L. C. 

356. Add. Annolation :-—Refd. Re Anchor line 
(Henderson Bros.), Ltd., [1937] Ch. 483. 

357. Add. Annotation :—Refd. Re Anchor Line 
(Henderson Bros.), Ltd., [1937] Ch. 483. 

361. Add. Annotation :—As to (2) Refd. Re Anchor 
Line (Henderson Bros.), Ltd., [1937] Ch. 483. 

368. Add. Annotation :—Refd. Re Anchor Line 
(Henderson Bros.), Ltd., [1937] Ch. 483. 

868. For ‘‘ (2) an order giving leave to serve a 
writ in an action for rescission ’’ read “ (2) an 
order giving leave to serve out of the juris- 
diction a writ in an action for rescission.’’ 
Add. Citation :—127 L. T. 209. 

873. Add. Annotation :—-Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 

874, After this case for ‘Foreign judgments 
generally.|— See Part XIV., post,” read 
“Foreign judgments generally, see pp. 444 
et seqg., post.”’ 





ere 


PART IV. SECT. 2, SUB-SECT. 2, | 5ottish cts. had exclustve 


Add. Annotations :—As to (1) Consd. New 
York Life Insce. v. Public Trustee, [1924] 1 
Ch. 15; Guatemala (Republica de) v. Nunez, 
[1927] 1 K. B. 669. 


Floating charge on land in Scotland. j— 
A shipping co., registered in England, but 
owning heritable & movable property in 
Scotland, in pursuance of a previous agree- 
ment with all its secured creditors, in Mar. 
1934, executed a charge in Glasgow in favour 
of a Scottish bank, whereby, after reciting 
the agreement, charged with payment of 
sums advanced by the bank by way of 
floating security its undertaking & all its 
property & assets both present & future. 
By the deed the charge was to rank as a first 
charge on the co.’s undertaking & all its 
properly & assets whatsoever & wheresvever 
oth present & future subject to specific 
mtges., & was to be a floating security, but 
so that the co. should not have power to 
create any further mtges. or charges ranking 
in priority to or pari passu with the charge 
thereby created. This charge was registered 
in England. Subsequently an agreement for 
sale of all the co.’s property & assets was 
entered into but before it was carried into 
effect the co. was compulsorily wound up & 
a liquidator was appointed. The liquidator 
took out an originating summons to deter- 
mine whether a valid & offectual charge had 
been created over the heritable & movable 
property & assets of the co. therein specified 
in so far as such assets were at the com- 
mencement of the ftiquidation of the co. 
locally situate in Scotland. The bulk of 
the property having been solid & the proceeds 
of sale only left in the hands of the liquidator, 
the question before the ct. was whether in 
the distribution of the assete of the co. effect 
ought to be given to the charge executed in 
Glasgow in Mar. 1934, so far as the proceeds 
of sale represented heritable & movable 
pepe in Scotland ut the date of the 
iquidation :—Held: (1) the charge must be 
construed according to Knglish law & was a 
valid equitable security according to English 
law; (2) Cos. Act, 1929 (c. 23), 8. 270, does 
not place heritable or other property in 
Scotland belonging to a co. registered in 
England in a different position from property 
belonging to it in Mngland or in any other 
part of the world. The proceeds of sale 
therefore of all the property of the co. 
expressed to be subject to the floating charge 
(including the proceeds of sale of the herit- 
able or movable property in Scotland) were 
payable to the Scottish lank in or towards 
satisfaction of the moneys secured by the 
charge of Mar. 1934.—Re ANCHOR LINE 
(HENDEKSON Bros.), Lrp, (No. 2), [1937] 
Ch. 483; [1937] 2 All KE. R. 823; 106 L. J. 
Ch. 211; 1561. T. 481; 653 T. L. R. 8065 8 
Sol. Jo. 437; [1936-7] B. & C. R. 225. 


ecm cee come 








am ete 











jurisdiction | situs.}—A person’s capacity to transfer 


in an action dealing with competing | immovables situate in Ontario is 


349i. ——— Scottish heritage.}—Testa- | claims to the Scottish 


tor, domiciled in England, left a will | Fosrer v. Foster’s TRUSTEES, 


made in England & in English form | 8. 0. 212.—8C0OT. 
disposing of his whole estate, which 


rechters E determined by the law of Ontario & 
{1923) | not by the Jaw of the domicil of the 
person.-—~LANDREAU v. LAOCHAPELLE, 
{1937} 1 FP. L. R. 87-; [1936],0. R. 


consiste th art of real & : 669 ; affd., [1937] O. R. 4443 ub nom, 
nal praparty tak : d, but also PART IV. SECT. 3, SUB-SECT. 2. LANDRY v. LACHAPELLE, [1937] 2 
Ineluded Boottish heritage :—-Held : the st. Assignment must comply with lex | D. L. R. 504.—CAN. 


3l 


Cases 417—434a. 


417. Add. Annotation :—Consd. ~ 


PART V. SECT. 2, SUB-SECT. 1.—A. 


ino j—In British 
governed by Hindu law in matters of 
succession & a 
custom to the contrary is proved. It 
is of the essence of special usages 
modifying the ordinary es of eucces- 
sion that the 
invariable, & { 
ney should be established to be so by 
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Part V.——Movables. 


a de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


417a. ——- ——. ———.]—-The Q. Co. was a co. 


incorporated & carrying on business in 
Queensland. In Sept. 1886, the Q. Co. 
issued & deposited with the U. Bank, as 
security for moneys due & to become due, 
two debentures, the one for £10,000, & the 
other for £50,000 ; both debentures assigned 
the uncalled capital of the co., & were, as the 
ct. held, valid according to the law of Queens- 
land. in Dec. 1886 the Q. Co. made a call 
of £50 a share payable in four instalments, 
in Feb., Apr., June, & Aug. 1887. The co. 
had many ahareholdera domiciled in Scotland 
& some in England. On Oct. 20, 1887, 
an order was made for winding up ‘the co. 
in Queensland, & on June 14, 1888, a similar 
order was made in England. On Feb. 24, 
1887, the A. Co., a co. domiciled in Scotland, 
commenced proceedings i in Scotland to recover 


from the Q. Co. large sums entrusted to them |. 
the | 


for investment. Immediately after 
institution of the action the call moncys due 


under the call made by the Q. Co. as above, 


' from shareholders resident in Scotland, were 
arrested by the Scotch process called arrest- 
ment on the dependence of the action. Pro- 
ceedings in this action were restrained by 
the High Ct. in England .n Feb. 24, 1888, 
on the motion of the English Nquidator of the 
Q. Co., but the order was expressly made 
without prejudice to the security, if any, 
upon the amounts payable by the Scotch 
shareholders in the é Co. which the A. Co. 
had acquired by their proceedings, & the 
amounts received from the Scotch share- 

holders were directed to be carried by the 
liquidator to a separate account. On 
Sept. 6, 1889, an order waa made in the Queens- 
land winding up allowing the claim of the A. 

Oo. for £12,662 48. 5d. The U. Bank, whose 
claim against the Q. Co. had been allowed for 
£74,000, but who had valued their security 
at £31,000, took out a summons claiming 
that the liquidator should pay over to the 
bank all the moneys in his hands representing 
procoeds of the said call. The A. Co. claimed 
to be i oars in priority out of the money 
received from Scotch shareholders. The 
evidence stated that, according to the law 
of Scotland, the arrestment had the effect 
of attaching the fund in favour of the creditor 
obtaining it, & upon the decree being pro- 
nounced in the guit the security would become 
complete. & that such an arrestment operated 
as an assignment of the fund duly intimated ; 

that an admission of the sum due in the 
winding up of a co. was for this pur 
equivalent: to a decree; & that, accor 


54 Bom. 780.—IND 
. Jatne in British India—Hindu 
India, Jains are 
inheritance unless 
ae Rati lpl 


should be ancicout & 
is further essential that 


& unambiguous evidence. ! in 


aa 


cn meee tat meer EE! ee Nt mn 8 etree 


Gaia: -—Consi. Guatemale Re 
fat 


418. 


to the law of Scotland, in order to create a 
competent security over incorporeal personal 
property, the assignment thereof must be duly 
intimated to the debtor :—Held: without 
deci the point whether the maxim 
obilia sequuntur personam’’ made the 
assignment of the calls by the Q. Co. domiciled 
in Queensland valid in Scotland, the case 
overned by the paper that, if a 
beanie of personal property is carried out 
validly according to the law of the country 
where the REOperLy is situated, it cannot be 
made invalid y anything in the law of the 
assignor’s domicil ; & as the evidence proved 
that the arrestment operated as an assignment 
by the Q. Co., completed by intimation accord- 
ing to the law of Scotland, that assignment 
could not be made invalid by the prior 
assignment, which could only have effect 
by the law of Queensland.— Re QUEENSLAND 
ERCANTILE & AGENCY Co., Ex p. AUSTRA- 
LASIAN INVESTMENT Co., Lz p. UNION BANK 
OF AUSTRALIA, [1892] 1 Ch. 219: 61 L. J. Ch. 
145; 66 L. T. 433 ; $T. L. R.177,0. A. 


ublica de) v. Nunez 


. B. 955. elly v. Selwyn, [1905] 


Add. Annotations : —Consd. papas de 
Guatemala v. Nunez, [1927] 1 B. 669. 


Refd. Albemarle Supply Co. v. tina (1927), 
43 T. L. R. 652. 


421. Add. Annotations :—Refd. Sedgwick Collins v. 


423. 


424. 


434a. 


reve t. MANTLAL (1930), ILL. Rn. 


PART V. SECT. 8, SUB-SECT. 1. 


tuntur personam.) 
—A., se domicil was in Ontario, 
died in ohis an. Ont securities 
were, at the time of bis death, _ a 
bank in Michigan :—Held: the 
curities, although physically situated 
Mic , bad an artificial or legal 
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Rossia Insce. of Petrograd (1925), 133 L. T. 
808; Re Russian Bank for Foreign Trade, 
[1933] Ch. 745. 


Add. Annotations :—Apld. Guatemala (Re- 
publica de) v. Nunez (J926), 95 L. J. K. B. 
955. Refd. New York Life Insce. v. Public 
Trustee, [1924] 1 Ch. 15. 


Add. Annotation :—Distd. Republica 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


---An English woman 
domiciled in England, being possessed of 
certain moneys & securities in a bank in 
Monaco, gave her son a power of attorney in 
respect of them. Subsequently, having in 
mind a pending operation which might prove 
fatal, she directed him to get this property 
into his own name because she wished it to > 
be his in the event of her death, & he accord- 
ingly gave instructions to this effect to the 
bank, which complied with them. The 
testatrix died as a result of the operation, & 
her estate was administered in England :— 
Held: (1) the question whether there was a 
valid donatio mortis causa was one arising 
in the administration of the estate of the 
deceased must, therefore, be determined 


Fr ee ei ea EH nee ce Aten erie 


atatur in Ontario.—A.-G. FoR ONTARIO | 
¢. BABY, At kd 3D. L. R. 988; 59 


de 














oO. L. R. —CAN, 
409 ii. Not parsed to oped ed 
taz.}—The maxim UN 


poss does not priory a 
fability to income tax in chink ot 
transactions relating to 


y outside Gasenaans. bee “the 
has clearly made dle enpie: 
ab ages eee ce Co. 
TRALIA or TAxEs, 
(1929) 8. 5 ee (Q.) 18 AUS 


according to English law; (2) the question 
whether the acts relied on as constituting 
a parting with the dominion over the property 
were effective for that purpose must be 
determined according to the law of Monaco ; 
(3) (both by English law & by the law of 
Monaco as proved), though the giving of a 
power of attorney was not by itself such a 
parting with the donor’s dominion over her 


439. Add. Annolation :—Refd. 


439a. 





CAPRON, No. 302, ante. 


440a. 





subject domiciled in E 


PART VI. SECT. 1, SUB-SECT. 1. 


436 iil, ———.]— Where on the death 
intestate of an owner of land situate 
in 8. his title is subject to the Interest 
of a purchaser nnder an outstanding 
agreement for sale the interest of the 
deceased in the land is immovable, not 
movable, property &, therefore, de- 
volves according the law of S., & 
{s to be administered ed the repre- 
sentative of the estate in that province, 
even though the deceased = died 
domiciled elsewhere. — Re BURKE 
MstaTR, (1928) 1 D. L. R. 318: 22 
Sask. L. R. 142; [1927] 3 W. W. R. 
718.—CAN. 

436 iv. -J-—In an action of 
accounting, brought by a daughter 
against her deceased father’s executrix 
for the purpose of ascertaining the 
legitim payable to her out of her father’s 
estate, the pursuer averred that her 
father at his death was the owner of 
land in Canada; that by the Canadian 
law applicable such estate vested in 
the owner’s personal representatives, 
& was dealt with & buted among 
them as personal estate; & that its 
value, therefore, fell to be added to 
deceased’s movable estate in esti- 
mating the legitim fund. She ad- 
mitted that, hy the local law, the 
distinction between real & personal 
property was recognised, & that land 
was estate ; also that, by that 
law, the devolution on {intestacy of 
real be poreonal property was the same: 
—Held; the land in Canada did not 
fall to be included in computing 
legitim, in respect that, as it was 
immovable by the law of Canada, the 
snccession to it fell to he regulated hy 
Canadian law, & the right of legitim 
did not form part of that law.— 
MACDONALD vv. (1932) 
8. O. 79.—SCOT. 

436 v. -}—The rule of acopene 
the lex loci for the discovery of the 
right heir to land is not confined to 
England. It appears to be tho law 
of dia, also.—AYUSHA v. BABALAL, 
I. L. R., {1938] Bom. 150.—IND. 


PART VL eee SUB-SECT. 2.— 


440 iti. Scnttish will 
f Irish realty.}—Held: a holograph 





MACDONALD, 








Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


Interest in proceeds of sale of English 
eit coe OR BERCHTOLD, BHERCHTOLD uv. 


Will of Egyptian realty made by British 
gypt--Ottoman Order 
in Council, 1910, art. 90.]—A Moslem British 
subject domiciled in Egypt died in 1918 

ossessed of property which was all in Egypt. 

e was survived by his mother, who accord- 
ing to the Moslem law of inheritance was 
entitled to a one-sixth share of his estate. 


Vol. XI.—Conflict of Laws. Cases 4384a—448. 


causa, 





property as to support a valid donatio mortis 
the subsequent 
which her son acted were sufficient.—Re 
CRAVEN’S EstatTé, LLoyps BANK v. CocK- 
BURN (No. 1), 
All E. R. 338; 106 L. J. Ch. 308; 157 L. T. 
283 ; 58 T.L. R. 694; sub nom. Re CRAVEN'S 
ESTATE, LLOYDS BANK, LTD. v. CRAVEN, 81 
Sol. Jo. 398. 


instructions upon 


[1937] Ch. 423; [1937] 3 


Part Vi.—Succession. 


mentary 
to which 





will of a British subject executed in 
Scotland according to the law of Scot- 
land, but not executed according to 
the formalities prescribed by Willa Act, 
1837, is inoperative to convey regis- 
tered freehold land of a testatrix pur- 
chased unuss Land Purchase Acts 
(Ireland) & situate in Northern Ireland, 
such land heing isa] estate although it 
vests in the personi.: representative of 
the registered owner a5 if it were a 
chattel real, & though on intestacy the 
beneficial] interest in it devolves as if 
it. were personal estate. The doctrine 
of the ler situs applied thereto.— 
M’GINN to. DELBEKE (1926), 61 


I. L. T. 117.—IR. 

441 iv. —-— .}—Testatrix, who 
was domiciled in England, died pos- 
sessed of movable & immovable prop- 
erty in New South Wales. The exor., 
named in the will obtained a grant of 
probate in common form in England, 
&, as a person entitled to probate who 
was out of the jurisdiction, brought a 
suit in the Supreme Ct. of New South 
Wales for the grant to his attorney of 
administration with the will annexed. 
The suit. was contested by a caveator 
who claimed that the will was invalid : 
-— Held: -the validity of the will as a 
disposition of {mmovables & as a title 
to administer them must. be determined 
independently of the English grant, & 
the caveator’s objection should, there- 
fore, be heard & determined upon the 





merits.—LEWIS v. BALSHAW (1936), ~ 


54 C. 1. R. 188; 9 ALL. J. 345; 42 
Argus L. R. 92.—AUB. | 


ay. Will of Chinese Buddhist domictled 
tn Burma—Whether Chinese 
law applicable—Right to make wiil.)— 
Chinese customary law governs the 
succession to the estate of a Chinaman 
domiciled in Burma. The right of tho 
Chinese to make wille has also been 


Pts acer tar Pyv vw. Saw S8IN 
(192 ). I. L. R. 6 Ran. 623.— IND. 


PART VI. SECT. 2, 8UB-SECT. 1.—A. 


453 ix. ——.]—Testator who had 
formerly reatded in N.Z. went to 
Victoria. where according to an afli- 
davit filed by his exor. he acquired & 
at his death retained a domici]. The 
bulk of his property was invested in 
bonds & in mtgea. of land in N.Z. :— 
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Deceased executed a will in the English form 
leaving all his property to his widow & 
children :—Held: having regard to the pro- 
viso to the above art. testator had no testa- 
ower over the share of his estate 
is mother was entitled by Moslem 
. law.—-BARTLETT v. BARTLETT, 1935 

877; 94L. J. P. 0.100; 183 L. T. 28, P. C. 


440b. —— Will of Itallan realty by British subject 
domiciled in 
WATERFIELD, No. 457a, post. 


448. Add. Annotation :—As io (1) Refd. Re Berch- 
told, Berchtold v. Capron, [1923] 1 Ch. 192. 


] A. C. 


Italy.|—Re Ross, Ross v. 


= ere Sam Nom ene ated eee Me He een Po ARI SY athe 


Held: tho mtges. were movable 
pronerty, & the intestate sucocersion 
to them was governed bv the law of 
deceased ’a domiait.--- fe O'NEILL, ETO., 
{1922] N. A. Ll. R. 4628,.—N.Z. 

453 x. .+--War Stock & National 
War Bonda are Imperial or British in- 
vestmenta, although administered in 
England, & where tostator was 
domiciled tn Seotland :—Z/eld: the 
effect of the destinations fell to be 
ascertained according to Scots law, & 
not according to English law.— 
CUNNINGHAM’S TRUATEERR 0. CONNINO- 
HAM, [1924] S. C. 581.—-SCOT. 


453 xi. ——-.J--A dornicfled Secota- 
man died leaving a willl in Scottish 
form, ay which he convoved his estate 
to Soottish trustees, & directed them 
to sot aside a certain sum for the use 
of a liferentrix, & on her death to pay. 
a legacy out ot it to a named legatoec. 
He further directed that, In the cvent 
of the legatee predeceasing the pertod 
of division without leaving issuc, the 
legacy should be paid to the legateo’s 
‘‘ nearest. heirs.’’ The legatee pre- 
deceased the Iiferentrix without leaving 
issue. Both at the dato of testator’s 
death & his own death he war a 
domiciled Englishman. On the death 
of the liferentrix:—ZZed. in tho 
absence of any indication of a con- 
trary intention on the part of te-tator, 
tha leratee's heira fol] to be ascertained 
uy the law of his domloll, ¢.e., the law 
of England.—Smitn's TRUSTEES v. 
Macenperson, (1928) 8. O. 983.—SCOT. 


sk. Effect of Legitimacy <Act.}]-—The 





commencement of Legitimac Act, 
1926, was Jan. 1, 1927. L. . was 
born in 1910. His parents were 


At both the times 
of his birth & the marriage of his 
gh a L. D.’s father was domiciled 
n England. WL. D. became legitimate 
in Sn pea & Wales by virtue of the 
provisions of the said Act, on Jan. 1, 
1927, on which date his father was 
domiciled in New Zealand. L. D. had 
never been legitimated in New Zealand 
under the provisions of the Legitima- 
tion Act, 1908 (N.Z.). On originating 
summons for determination whether 
L. D. was entitled to share in a legac 

of £1,000 “bequeathed by his grand- 
mother, who was domiciled {in New 


married in 1911, 


Canes 456—511. ENGLisa# anp Empree Digest SuPPLEMENT. 


456. Add. Annotation :-—Refd. Re Ross, Ross v. rest of his effects.-THORNE v. WATKINS 
Waterfield (1029), 46 T. L. R. 61. (1750), 2 Ves. Sen. 85; 28 BE. R. 24, L. C. 


457. Add. Annotations :—Generully, Refd. Taxes | 481. Add. Annotations: As to (3) Consd. Re Ross, 
Comr. v. Uaier Trustee Co. of Australia, Ltd., Ross v. Waterfield (1929), 46 T. L. R. 61; 
[1981] A. 0. 258; Straite Settlements Com- Re Askew, Marjoribanks v. Askew, [1930] 2 
missioner a Stamps v. Oei Tjong Swan, Ch. 259. 

[1933] A. C. 378; Alberta Provincial Trea- | 490. Add. Annotation :—Refd. In the Estate of 
surer v. Kerr, [1933] W. N. 208; Alberta Musurus, [1936] 2 All E. R. 1666. 
Provincial Treasurer v. Kerr, (1933) A. 0.710. | 490a, —— ——— -~——— ——-.}—A Turkish woman 


457a. —-—.]—(1) The succession to movable pro- domiciled in Turkey died intestate & without 
perty, wherever situate, is governed by the heirs in 1915, leaving (inter alia), certain 
law of testator’s domicil, that is to say, personal property in England. The British 
the whole law of the country of domicil, Crown claimed that as this property was 
including the rules of private international ownerless in Turkish law, it must be treated 
law administered by its tribunals. The as bona vacantia. The Turkish govt. claimed 
inquiry in an English ct. before which such a that, under the law of the Ottoman Empire 
question of succession comes is, therefore, as it was in 1915, the property would have 
what the cts. of the country of domicil assed to the Bait al-m 1, the treasury of the 
would decide in the particular case. The oslems, which would have applied the 
result is that, where by the law of the domicil property for the relief & benefit of the Mos- 
the succession to the movables of a testator lems, & that as the application of the pro- 
depends on the law of that  testator’s perty was thus limited to certain objects, it 
nationality, an English ct. will hold that the was impressed with something in the nature 
succession is governed by the law of the of a trust, & it was impossible to liken it to 
nationality & not by the municipal law of the bona vacaniia, & it claimed the property. 
domicil. If for any reason the Bait al-mal did not take 

(2) The succession to the immovable any uninherited property, there was no 

property situate in Italy of an English. ultimate right in anyone else :-—Held ; (i) the 

. testator domiciled in Italy is to be determined property was ownerless, & the limited applica- 

by Italian law, namely, in the same manner tion of the property under Turkish law made 

as English Courts would determine it if the no difference to its character; (ii) as the 

' property belonged to an FEinglishman & was authority by which the Turkish govt. 

situate in HEngland.—Re Ross, Ross v. ' claimed was in substance the saméas that by 

WATBERFIELD, [19380] 1 Ch. 377; 99 L. J. Ch. which the British Crown claimed, the Crown 

7; 142 L.''. 189; 46 T. L. R. 61. was entitled to the property as bona vacantia. 

Annotation :-—Ae to (1) & (2) Consd. Re Askew, Marjoribanke -~—In the Estate of MusURUS, [1936] 2 All E. BR. 
v. Askew, [1030] 2 Ch. 259, 1866; 80 Sol. Jo. 637. 

461. Add. Annotations :—Refd. Re Ross, Ross v. | 511. For the paragraph in the original volume 
Waterfield (1929), 46 T. L. R. 61. Refd. substitute the following paragraph :— 
Papadopoulos v. Papadopoulos, [1930] P. 55. —— Share In proceeds of sale of freeholds— 

463. Add. Annotations :—As to (1) Consd. Re Ross, Held on trust for sale but not sonverted.]— 
Ross v. Waterfield (1929), 46 T. L. R. 61. An interest in the proceedings of sale of real 
As to (2) Consd. Re Ross, Ross v. Waterfield estate settled upon a trust for sale, which 
(1929), 46 T. L. R. 61. has not been executed, is personal eatate 


467a. —-— Law of nationality.]—Re Roas, Ross v. within Wills Act, 1861 (c. 114), 5. 1.—Re 
WATERFIELD, No. 457a, ante. LYNe’s SETTLEMENT Trusts, Re GIBBS, 


' : ; LYNE v. GrBss, (1919}] 1 Ch. 80; 88 L. J. Oh. 

468a. -—-—-.]--English subject resident & dying 1; 120 L. T. si 85 T. L. R. 44; 63 Sol. Jo. 
in England, yap his will ries ae Neha but 53.0. A 
having debts & choses in action in Scotland : ee 

LA Hald = the later ware distributable as the Annotation : Retd. Re Berchtold, Berchtold v. Capron, [1923] 

















oe vata mee mT 


Zealand, to her grandchildren living at 
her decease :---Held: the status of 
lezitimacy conferred by the Legitimacy 
Act, 1926 (Kng.), upon L. PD. could not 
be rocognised in New Zealand as en- 
titling L. D. to share in a legacy given 
to legitimate grandchildren by the will 
of a tostatrix domiciled in New Zea- 
land.as J. D.’s father was not domiciled 
in Kngland at the date of the com- 
mencement of the said English statute. 


--Pe DAVEY, Puntic USTER 0. 
WHEELER, (1037] N. Z. L. RR. 583 13 
N. Z. L. J. 31.—-N. Z. 


PART VI. SECT. 2, SUB-SECT. 2. 

kan vil. ——~,]—Indian Sucodession 
therefore, overns th 

the estates of ‘* Chinese 

Shee 


are 9 Budaiets Bikers Burma Laws Act, 


8.13 (1), ese customary law cannot 
be ap fod te to oa estates, because it 
{fe not Buddhist Petar he law of 

equity, vet pee pai 


ustice 
must, Po ie replied 
Burma Laws Aot, a bare rt ) & Indian 


Suocession Act should govern the 
succession to the estates of ‘‘ Chinose 
Buddhists,” as being the law of justice, 
equity, & "good conscience, in view of 
the thot that it is the general law of 
succession in India & is the Jaw which 
governs the succession to the estates 
ete 1 other Chinese domiciled & dying 


“Bur urma, whose personel law is 
identical with that of ‘ Chinese 
uddhists.’—-PHAN Tryok oo. Lim 
L. R. B Ran 


RVIN KavKk (1930), I 
57.—IND 


468 vill. -J—Succeasion to the 
estate of a Chinese Buddhist domiciled 
in Burma, governed by Chinese 
customary law.—MA SEIN Byv 9». 
KOO Sie THYE (1938), h L. R. 11 
Ran. 310.—IND. 


— ee 


468 ix. —-— Effect of Legitimacy Act.) 
—The status of legitimacy, retro- 
spectively conferred Py. he teres 
Act, 1926, 16 & 17 Geo upon 
a child born in England out of wedlock 
but whose parents, domiciled there, 
nave subsequently married, cannot be 

sed in Victoria as entitling such 
oni to share, as one of the next of 
kin, in the division of an intestate’s 
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ostate in Victoria, when that Act did 
net come into force aduri the aah 
time of the father of the child, thov 

it was in operation at the date of ee 
death of the intestate.—Re WILLIAMS, 
OURATOR OF ESTATES OF DECHABED 
PERSONS ®. hel ae rig {1936} V. L. R. 
223-; 42 Arrus L. B48. —AUS. 


468 x. ——— Nas 1804, deft., 
domiciled in Quebec, married deceased 
in Quebec, no ante-nuptial contract 
belng made, 1905 the couple 
moved to Ontario where they became 
domiciled until the wife’s* death in 
1935 :-—Held: the change of domicil 
did not affect the community of prop- 
erty created by the law of Quebec & 
ou the wife’s death the community was 
dissolved & partition took place. But 
the succession of the wife’s share of the 
community property was governed by 
the law of her last domicil, i.e, On- 
tario.—BEAUDOIN v. TRUDEL, [1937] 1 
D. L. R. 216; O. R. 1.—CAN. 


ad. Intestate domiciled abroad leaving 
shares in Canadian company—ITseue a 
to ownershi. ag hm et | had: Cou 


ehh oy 9 0. WN a 227 aga 3 


5iia, —— Investments—-Proceeds of sale of settled 


land.]—The testator effected a settlement of 
real property on his marriage in 1908, but 
most of the trusts of that settleraent failed by 
reason of there being no issue of the marriage. 
The only subsisting trusts at any material 
time were for the payment of certain annuities 
& rentcharges & the ultimate trust which was 
in favour of the right heirs of the testator. 
During the lifetime of the testator, the real 


| pore, was sold & the proceeds ‘invested. 


517. 


521. 


uring the latter years of his life, the testator, 

without relinquishing his English domicil, 
resided in France, & there executed three 
holograph wills, which were admitted to 
probate in England. By the Wills Act, 1861 
(c. 114), s. 1, these wills would be valid to 
pass personaltiy but not realty situate in 
England. The question was, therefore, 
whether the investments representing the 
proceeds of sale of the settled land were realty 
or personalty, & the Settled Land Act, 1925 
(c. 18), s. 75 (5), was relied upon to show 
that ee were realty :—Held: these invest- 
ments were person uty, & not realty, & wére 
therefore capable -=:f ving disposed of by a 
will admitted to probate under Wills Act, 
1861 (c. 114), s. 1.-~--Re CARTWRIGHT, CART- 


WRIGHT v. SMITH, [1038]3 All FE. R. 301; 107 
L. J. Ch. 296; 54 T. L. R. 10155; 82 Sol. Jo. 
584; revsd., [1938] 4 All BE. R. 209, C, A. 


Add. Annotation :—Consd. Re Ross, Ross v. 
Waterfield (1929), 46 T. L. R. 61. 


Add. Annotation :—Folld, Re Ounnington, 
Healing v. Webb, [1924] 1 Ch. 68. 


626a. —-—- ~-—.]—-By his will made in Bngtish 





PART VI. SECT. A ‘gadis 8.— 


sary N. Z. L, R. 731.—N 
Governed by lex ee will 
J—Tbe will of testatrix, who | is mide toa 


made, 


was & British subject & who at the date 
of her death was domiciled in 


land, 


atario property & during a visit by 


her 


wrote her will with reference to the law 
of Ontario & the law of Ontario as to 
ine interpretation of her will should 

rene aryy Wer ec WILKEISON, [1934] 1 


form in England testator, who describes ; 


himself as a British subject residing in 
France, bequeathed to his sole exor., who was 
English, all his estate upon trust. for con- 
version, & after payment of certain legacies 
to domestic servants, to divide all the residue 
of his estate equally between ten named 
legatees; & if any of such legatees died in his 
lifetime the legacy was to belong to the issue 
of such person. Testator died in France, & 
his will was proved in England. Two of the 
residuary legatees died in his lifetime, but 
neither left any issue. There was no realty 
& the property comprising the residue was 
in England. The residuary legatees were all 
English, On a summons the domicil of 
testator at his death was held to be French. 
By French law there was no lapse of the shares 
of those legatees who had died, & the sur- 
vivors were entitled :—Held: the domicil 
being French & there being no sufficient 
indication in the will, either express or implied, 


that testator desired that it should be con- | 


—— Ee ae Eider cTesoneen): 


such pearann die 
witzer- 
was drawa in Ontario relative to 
child, 
testatrix | country the 


to Ontario :—dHeld: 


wedlock.—PURCE 


544 ; 6.—CAN. [1925] 2 W. W. 


erson ‘ 


Vol. XL.—(onflict of Laws. Oases 511a—587a. 


528. 


536. 


strued by English law, the prima facis 
general rule applied, & the will must be 
construed by French law.—Re CUNNINGTON, 
HEALING v. WEBB, [1924] 1 Oh. 68; 93 
L. J. Oh. 95; 130 L. T. 308; 68 Sol. Jo. 118. 


Add. Annotation :—As to (1) Refd. Re Man- 
ners, Manners v. Manners, [1923] 1 Ch. 220. 


Add. Annotation :—Consd. Favorke v. Stein- 
kopff, [1922] 1 Ch. 174. 


548a. —— ——.]—Funds in ct. standing to the 


é 


549. 


credit of an infant, having a foreign domicil, 
ordered to be paid out to her on her attaining 
the age of eighteen, being her full age accord- 
ing to the law of her domicil.— Re SoHNAPPER, 
f1928] 1 Ch. 420; 97 L. J. Ch. 2373; 139 
L. 'T. 42; 72 Sol. Jo. 137. 


Add. Annotation :-—-Consd. Adelaide Electric 
se. Co. v. Prudential Assurance Co., [1934] 


563a. —— —-—.]—Administration, with & copy 


574. 


576a. ——- ——— 


of the will annexed, of a party domiciled in 
Scotland, granted, in conformity with the 
grant of the ct. of competent jurisdiction in 
Scotland, though great doubt entertained 
as to the correctness of the grant in Scotland. 
—In the Goods of Henperson (1850), 2 Rob. 
Eccl. 144; 7 Notesof Cases,378; 163 E.R. 1271. 


Add. Annotation :—Refd. Re McLaughlin, 
[1922] P. 235. 


Foreign grant to next of kin 
as administratrix.J—In following a foreign 
grant to the estate of a deceased person 
domiciled abroad, this ct. wili make the 
English grant to the person. ¢lothed by the 
ct. of the domicil with the power of adminis- 
tration ‘‘no matter who he is or on what 
ground | he has been clothed with that 
power.”’ Appct. for an English grant had 
beenconstituted administratrix bythe ct. of the 
domicil of deceased. By a power of attorney 
given by the administratrix to obtain a grant 
in this jurisdiction it appeared that by 
English law she was also entitled to a grant 
in the character of next of kin :—Held: her 
attorneys should take the grant for her as 
administratrix & not as next of kin.—Jn the 
Estate of Humparins, (1934) P. 78; 103 
LJ. P. 31; 150 L. T. 220; 60'T. L. R. 126 ; 
78 Sol. Jo. ‘83. 





580a. —-— Foreign grant of will & unattested 


codicil—Followed. 


aa ae the Goods of Foy 
(1889), 2 Curt. 32 


163 BE. R. 428. 


§87a. —— —-— WIIl made after death according to 


‘* Heira”’—In Canaiian will— 
Whether adopted children included,J— 
Where in a will of testator domitotled 
in British Columbia a oie of parsonalt, 

or his heirs "’ 
e3 domiciled in a foreiga 
country before the death of ve atoy 
the word * heirs *’ tno an piri dae 
where coder the law of that 
effect of adoption {a to 
coafer on an adopted child all the rights 
& status of a erie born tn lawful 


directions of deceased—Valid under Spanish 
law—Grant made.]—Z/n the Guods of OSBORNE 
(1855), Dea. & Sw. 4; 26 L. T. O. S. 128; 
1 Jur. N.S 12203 4 Ww. R. 164. | 


Nee eae eatnmaeaanbestene aii unhananenanecermnetstaeeeateneneditnenenetmnenatanaatdiieesas nace aren. tno ceaanentemeaetiehtemmermmmennanaind 
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PART VI. SECT. Ae peers 4.--- 
0 


so. Grant to Bo of executrixz. }~—- 
Where a testator domiciled in Quebeo 
made an “ authentic will’’ under the 
law of that province & the sole exeon- 
trix resided therein & the attorne rd 
ap ointed by her filed a duly authent 
ee copy of said will with the Surro- 
in Saskatchewan letters of 
Sanitation with the will annexed 
were nted to him for the use & 
benefit of the ereculns & until she 
shone duly es for & obtain peo ate 


Henpricgs & | —Re co ait Ea aSaes 
D. L. R. 1 . RQ 
—OAN. CAN. 


v. 
MarRgs, (B.C.). (1935) : D. L. RK. 854; 
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Cases 587b—638a. 


587b. S. P. In the Goods of GUTTIEREZ (1869), 38 
L. J. P. & M. 48; 17 W. R. 742; sub nom. 
q Ls asd of GuTigREs, 20 L. T. 758; 83 


690. Add. Annotation :—Consd. In the Goods of 
Grewe (1922), 127 L. T. 371. 


594. Add. Annotations :—Consd. Re Ross, Ross v. 
Waterfield (1929), 46 T. L. R. 61. Refd. 
as ahaa Davidson v. Annesley, [1926] 

. 692. 


&94a. ——.)]— A British born subject, 
domiciled in Malta, having made his will in 
England, according to English law, & not 
according to the law of Malta applicable to 
wills made in that island, the ct. refused to 
pronounce against the validity of the will, 
here being no evidence to show that the cts. 
at Malta would consider it invalid, but rather 
the contrary.—I*RERE v. FRERE (1847), 5 
Notes of Cases, 593. 

Annotation -—Consd. Re Ross, Ross v. Waterfleld (1929), 46 

T.L. R61. 

606. Add. Annotation :—Refd. Velasco v. Coney, 

[1934] P. 143. 


610. Add. Annotation :—Refd. Velasco v. Coney, 
[1934] P. 148. 


615. Add. Annolalion:—As to (2) Folld. Re 
' Cunnington, Healing v. Webb (1923), 68 
Sol. Jo. 118. 


621a. --—- —-—- --— ——.]—Testator gave a 
share of his residuary estat: to trustees upon 
trust for sale & to stand possessed of the 
proceeds to pay the income to M. for life & 
then for suc io as she should by will 
oppo & in default of appointment for her 
children at twenty-one in equal shares. M. 
married a German in 1880 & died in 1922, 
leaving two daughters who attained twenty- 
one. By her will, made in German form, she 
appointed the elder her beiress, the younger 
to receive only her legal portion :—Held: the 
will was an effectual exercise of the power.— 
Re STRONG, STRONG v. MEISSNER (1925), 95 
L. J. Ch. 22: 69 Sol. Jo. 688. 


621b. Revocation valid by lex domicilii—English 
law not complied with.]—Testatrix domiciled 
in Italy trad hav to exercise a special power 
to appoint English assets by a will validly 
executed according to English & Italian law 
alike. She subsequently revoked the will, 
complying with Italian law, but without the 
complete formality necessary for its revoca- 
tion according to English law. The appointee 
contended that a will exercising the power 
could be revoked only according to the for- 
malities imposed by English law. A party 
entitled to share in the appointed assets in 





default of appointment relied on the effectual | 


‘revocation of the will according to Italian 


law :—Held : in the absence of authority the 


— ——.) 


635 iv. 
TaT®, (1928) 1 D. L. 


PART VI. SECT. 8. 


631 ili, ——- ——~.)—The Supreme 635v. —— ——— 
Ct. has no jurisdiction to grant letters 
of administration of a deceased person 
domiciled in New Zealand but leaving 
no estate there.—Re MINIFIE, ires6) 
N. ZL. R. 8.18; G. L. R. 783 1 
N. ZL. J. 6.—-N. Z, 


deceased person 
also in 


ENGLISH AND Empire Digest SUPPLEMENT. 


ero BURKE 
R. 318.—CAN. 


j}— 
an administration of the estate of a 
in South Australia & 
ueensiand the Queensland 
administrator merely collected certain 
moneys under a policy of assurance 
effected by deceased 


policy of the ct. must lean towards giving 
effect to the intention of testatrix & ought 
not to impose upon her as neces8ary a com- 
pliance with English requirements as_ to 
revocation which was unknown to the law 
of her domicil, & the party entitled in default 
of appointment must succeed.—VELASCO v. 
Conzy, [1934] P. 143; 103 L. J. P. 76; 151 
L. T. 807; 50 T. L. R. 444; 78 Sol. Jo. 431. 


626a. Over stock representing proceeds of sale of 
real estate in England—& liable to be laid out 
in purchase of land.]—An Hnglishwoman, 
domiciled in France, having a genera] power 
of appointment over a sum of stock, repre- 
senting a share of proceeds of real estate in 
England sold under the judgment in a parti- 
tion action, such proceeds being liable to be 
laid out in the Na of land under Settled 
Estates Act, 1877 (c. 18), s. 84, by her will 
in the French language gave “all her pro- 
perties & chattels (tous les biens et droils 
mobiliers)’’ to T. absolutely :—Held: the 
will must be construed as disposing of 
everything in the form of personal estate 
over which testatrix had a general power 
of disposition, & the fund being persona) 
estate in form, it passed by the will.—Re 
HARMAN, LLOYD v. TARDY, [1894] 3 Ch. 607 ; 
63 L. J. Ch. 822; 71 L. T. 401; 8 R. 549. 


Annotation :—Reld. Re Scholefield, Scholefield v. St. John, 
Re Young, Smith v. St. John, (1905] 2 Ch. 408. 


638. Add. Citation :—127 L. T. 117. 


638a. Infant beneficiaries—Power of administrators 
to postpone sale.]—W., domiciled in Ontario, 
Canada, died possessed of estates in Canada, 
the United States of America, France & 
England. He left wills disposing of his 
estates in Canada, the United States & 
France, but no will could be found disposing 
of his estate in England. Letters of adminis- 
tration were granted to his widow & pltf. 
He left him surviving his wife & three infant 
children. Included in his English estate 
were a large block of shares in an English 
private co. According to the law of Ontario 
the sale of the portion of these shares to which 
the infants were entitled could not be post- 
poned by administrators appoin in 
Ontario. The English administrators were 
anxious to postpone the sale of the shares, & 
pltf. took out this summons asking whether 
they were entitled, by virtue of Administra- 
tion of Estates Act, 1925 (c. 23), s. 33, to 
postpone the sale:—-Held: the Hnglish 
administrators were entitled to exercise the 
power to postpone given to them by sect. 33, 
until they could get a good discharge for the 
money in their hands from the persons 
beneficially entitled to it.—Re WILKS, KEEFER 
vy. WILKS, [1935] Ch. 645; 104 L. J. Ch. 297; 
163 L. T. 255; 51 T. L. R. 489. 


a 
Es- | in Queensland & transmitted those 


moneys to the South AustraHan ad- 
m2 rator :—Held: an Act of the 
Where there was | South Australian Parliament could 


operate to enforce the South Aus- 
tralian administrator to treat policy 
mone wherever collec as pro- 
tected under Policies Protection Act, 
he aap Fioop, {1933) 8. A. S. R. 


on his own life | 203.—AU 
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639a. 


640a. 


Vol. XI.—Conflict of Laws. Cases 689-—640b. 


Part Vil.—Contracts. 


639. To the cross-reference before this case add 


“No. 198la.”’ 


-|—Pitf. was received by defte., a 
British co., under a contract made in Detroit, 
to be carried in one of their steamships from 
New York to Southampton. The contract 
contained a clause that the shipowners should 
not be liable for loss, damage or delay to a 
passenger or his baggage arising from the act 
of God, or from causes of any kind beyond the 
carrier's control, even though the loss, damage 
or delay might have been caused by the neglect 
or default of the shipowners’ servants. It 
was further provided that all questions arising 
under the clause should be decided according 
to English law. <A subsequent clause pro- 
vided that no claim under the contract should 
be enforceable against the shipowners unless 
a written notice thereof was delivered to them 
within three days after the passenger should 
be landed from thea steamer at the termina- 
tion of her voyage. In the course of the 
voyage one of pltf.’s hands was injured by 
reason of the neyligence of defts.’ servants, 
but no written notice of any claim was given 
by pltf. within the time limited by the con- 
tract :—Held: the language of the contract 
showed that it was the intention of the parties 
that it should be wholly governed by English 
law; the clause relieving defts. from liability 
for the negligence of their servants, though 
void by the law in force in Detroit, was valid 
& enforceable, by English law, but, applying 





the ejusdem generis rule, the clause did ne* | 


absolve defts. from liability for pltf.’s injury. 
— JONES v. OCHEANIC STEAM NAVIGATION Co., 
Lrp., [1924]2 K. B. 780; 98 L. J. K. B. 1058 ; 
132 L. T. 207; 40 T. L. R. 847; 69 Sol. Jo. 
106; 16 Asp. M. L. C. 432. 


640. Add. Annotation :—Apld. Pass v. British 


Tobacco Co. (Australia) (1926),42T.L.R.771. 


Inclusion of provisions of local Ordi- 
nance.|—Certain parcels of oranges were 
shipped at Jaffa upon an Esthonian steamship 
for carriage to Hull. The ship was under 
time charter to a British firm, who ran a line 
of steamships called the Jaffa Union Line. 
The bills of lading, which were signed by 
directors of a Palestine corporation, the Jaffa 
Union Line, Ltd., contained the following 
clause: ‘‘ This bill of lading wherever signed 
is to be construed in accordance with English 
law.” Pltfs. were Hull fruit merchants, two 
of whom were indorsees of certain of the bills 
of lading & sued as owners of the cases of fruit 
therein mentioned ; nine others had merely 
pe the freight & sued on an implied con- 

t with deft. shipowners to deliver the 
cases in good order & condition according to 
the terms of the bills of lading. The Palestine 
Carriage of Goods by Sea Ordinance, No. 43 
of 1926, incorporated the rules relating to 





bills of lading adopted by the International. 


Conference on Maritime Law held at Brussels 
in 1922-23, generally known as the Hague 
Rules. Olause 4 of the Ordinance was in 
the following terms: ‘ Every bill of lading 
- .. issued in Palestine which contains or 
is evidence of any contract to which the 
Rules apply shall contain an express state- 
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ment that it is to have effect subject to the 
provision of the said Rules as applied by this 

rdinance, & shall be deemed to have effect 
subject thereto, notwithstanding the omission 
of such express statement.’’ Pltfs.’ action 
was in respect of damage &/or short delivery. 
Defts. set up various exceptions in the bills of 
lading, & pltfs. pleaded in reply that the 
contracts were governed by the Palestine 
Ordinance; that accordingly, notwithstand- 
ing the omission of a statement to that effect, 
the Hague Rules should be deemed to be 
written into the contracts, &, therefore, that 
the exceptions relied on were of no avail. 
The question whether the bills of lading were 
subject to the provisions of the Ordinance 
was set down for trial as a preliminary issue. 
The judge held that they were so subject, & 
that all pltfs. were entitled to succeed on the 
preliminary issue. Defts. appealed :—Held: 
(1) the express terms of the Ordinance, 
based on an international convention, could 
not be defeated by the insertion of a clause 
in the bills of lading that they were to be 
construed according to English law, & the 
bills of lading were subject to the provisions 
of the Ordinance & the Rules thereunder, &, 
with those terms read into them, should then 
be construed according to Iinglish law; but 
(2) the ct. had not sufficient information as 


' to the facts to determine the effect of that 


decision on the nine pltfs. who sued on 
implied contracts, &, while the appeal would 
be dismissed, the judgment must be varied 
to that extent.—TueE Tornt, [1932] P. 78; 
101 L. J. P. 44; 147 L. T. 208; 48 T. LR. 
471; 18 Asp. M. L. C. 315, 0. A. 


ana :—Ae to (1) Distd. The St. Joseph, [1933] P. 


640b. Agreement for contract to be subject to 


foreign law—Contract cancelled by decree of 
foreign Government.|—In May, 1903, pltf. 
took out a 20 year endowment life insurance 
policy with defts. for 16,000 roubles payable 
at detts.’ office in St. Petersburgh, & by the 
terms of the policy all premiums were to be 

aid in Russia. Plitf. paid all the premiums 
in Russia down to 1917, & then in London 
down to 1919. By the terms of an Imperial 
Decree of the Russian Empire, dated July 7, 
1889, which were incorporated in the policy, 
it was provided (inter alia) that all disputes 
in connection with insurance operations 
should be settled according to Russian laws 
& in Russian cts. of justice. By a Mono- 
polisation Decree of the Russian Soviet Govt., 
dated Dec. 1918, insurance in all its forms 
was declared a State monopoly, & in Nov. 
1919, a Decree of Cancellation abolished life 
assurance altogether in the Soviet Republic, 
& all existing contracts were annulled. In 
those circumstances pltf., who was prevented 
by the above decrees of 1918 & 1919 from 
suing on the policy in Russia, brought an 
action in England for a declaration that 
defts. were liable to him under the policy :— 
Held: the proper law of the contract was, 
according to the policy rules, the law of 
Rugsia, & the effect of the Oancellation 
Decree of Nov. 1919, was that the contract, 
if in fact there was any contractual nevus 


Cases 640b—650a. 


left in existence between the parties after 
the Monopolisation Decree of 1918 came into 


force, was annulled, & plitf. could not recover 
on it.— PERRY v. EQUITABLE LIFE ASSURANCE 
Sociery or U.S.A. (1929), 45 T. L. R. 468. 


641. Add. Annotations :—As to (2) Consd. Nihal- 


642. 


643. 


644. 


645a. —-—— 
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sc. Contract eae to asa im- 


chand Navalchand v. McMullan, (1934]1 K.B. 
171. Refd. N. V. Kwik Hoo Tong Handel 
Maatscha pi v. Finlay, [1927] A. C. 604; 

Bfoken Proprietary Oo. v. Latham (1932), 
49 T. L. R. 187. As to (8) Refd. The Njegos, 
{1836] P. 80; R. v. International Trustee for 
oe of Bondholders Akt., [1937] A. C. 
5 

Add. Annotations :-—As to (1) Consd. Re 
Vocalion on: on aee) Ltd. (1932), 48 T. L. R. 
526. (2) Consd. British & French Trust 
co v. New Brunswick Ry. Co., [1937] 
4 All I. I. 516. 

Add. Annotations :—Refd. Jones v. Oceanic 
Steam Navigation OCo., [1924] 2 K. B. 730: 

N. V. Kwik Hoo Tong Handel Maatschappij 
v. Finlay, [1927] A. C. 604; The Nijegos, 
[1936] P. 90. 

Add. Annotation :—As to (2) Refd. Cayzer 
aryine ». Board of Trade (1926), 95 L. J. K. B. 


—-—-.|—-The master of a North German ship, 
lying at Oonstantinople, entered into a 
, charterparty with North German subjects, 
" there resident, to carry & cargo to a port in 
the United Kingdom or on the continent, 
to be delivered to English consignees. The 
charterparty & the bill of lading given under 
it were in the English language, & it was 
stipulated that the ship should call at one of 


ro each Hare mee 





W. W. R. 443; 
CAN. 
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three ports of the United Kingdom for orders. 
The ship duly called at F., & was ordered to 
proceed to an Hnglish port to discharge :— 
Held: as the intention of the parties as to 
what law should govern was to be gathered 
from the circumstances of the case, &, as the 
rane of the orders fixed the seat of the con- 
ract in Bngland, the law of England ap ar 
—THE WILHELM Scumipt (1871), 25 L. T. 


34; 1 Asp. M. L. O. 82. 
—Consd. The Sa ge ee 47 T. L. R. 638. 
{Rade the The San Roman (18 ee .-R.3 A. & E. 583; The 


Dannebrog (1874), 31 L. T. 7 
646. Add. Annotations ae Jones v. Oceanic 


647. 


e 


Steam Navigation Oo., [1924] 2 K. B. 780. 
Consd. The Adriatic (1981), 47 T. L. R. 638. 
Expld. & Distd. The Torni (1982), 48 T. L. R. 
471. Consd. The Njegos, [1936] P. 90. Refd. 
N. V. Kwik Hoo Tong Handel Maats- 
chappij v. Finlay, [1927] A. C. 604. 

Add. Annotation :— Refd. International 
Trustee for Protection of Bondholders Aktien- 
gesellschaft v. R. (1935), 154 L. T. 56. 


. .(c) Application of Lex loci solutionis (Vol. XI., 
). 


p. 392 


650a. Contract by State—Loan.]|—When the Govt. 


of a State contracts a loan in another country, 
the contract is governed by the law of the 
State whose Govt. contracts the loan, & not 
by the law of the country in which the con- 
tract is made.—SmIrH v. WEGUELIN (1869), 
L. R. 8 Hq. 198; 38 L. J. Ch. 465; 20 L. T. 
724; 17 W. R. 904. 


Annotations :—Folld. International tee for Erte ion oF 


Bondholders Aktiengesellschaft v. 


R. (1985), tn 


Refd. Goodwin v. Robarts (1876), 1 App. Cas 


34 B. CO. R. 19.— 
652 vii. ———-.]}—-Lvo 


ticular force when the contract is to 
be performed wholly in the country 
Co. wherein it is made. On the other 


movable—Application of lex U8. }— 
Pltf., a co. incorporated in Victocia, 
whose principal office was situated in 
Victoria, by an agreement in writ 
made in Victoria, d to se 
® station pro perky Cosethar with 
chattels, in South Wales to 
persons ‘resident in New South Wales, 
as agents for a co. to be formed. The 
pe osed co. was inoorporated in 
ictoria. It adopted the contract, & 
was subsoquently joined as deft. in an 
action in the Supreme Ct. of Victoria 
by pltf. oo. for instalments of puruase 
mouey & interest on the unpaid balance 
of purchase money. Pitf. co. & deft. 
co. were both registered in New South 
Wales for the be ose of carrying on 
business there. © contract of pale 
rovided that it seouis be stamped, & 
t was in fact stamped in New South 
Wales. The urchase money wags 
payable in ictoria :—Held: tho 
pro or youl of the contract was the law 
of South Wales; the Moratorium 
Act, 7030-1981 (N.8.W.), consequently 
applied. & ¢ & the personal obligation was 
by. that Act.-—-MERWIN 
arnBAe ae *ROPRIETARY, LYp. v. 
MOOLPA PASTORAL Oo. PROPRIETARY, 
LTpD.; Mooupa PastroraL Co. 
PRIETARY, LTD. v. M ge ge bara r, (1989 
0. E. R. 665-—A AUS. 


PART VII. at ara SUB-SECT. 1.— 


652 vi. —— ee os of damages. 
—Tho right to damages for breach o 
- contract made in a foreign country 

vd be executed there is governed 

i the lex le cor aous & not by the 
a Horst, [1924] 
K, 6 605 mT1b25)- 1 1b. uF R. 159; 


ail. 8-0 2D. Y De rea 1002; Lavoie g 


MONOTON SUPPLY Co., rartyey 4D. L. R 
3876.—GAN. 

652 viii. —-—-.}—The validity of a 
contract must be decided by the law 
of the place where it was made. If 
valid ther it will be held valid every- 
where, by the tacit or implied consent 
of the parties. The law of the transfer 
of negotiable instruments rests on this 
foundation.—HANSON 0. COLLETTE 
(1981), 5 M. P. R. 363.—CAN. 


652 ix. .}—A contract of con- 
ditional sale having been made in 
Saskatchewan & the goods sold there- 
under, a@ motor car pia been de- 
livered there : :—Held : e absence 
of proof of a contrary tention, the 
rights & obligations of the parties were 
governed by the law of Saskatchewan. 

The car was seized in Alberta on 
default by the buyer & resold; & 
an action was brought in Saskat- 
chewan to recover the deficienc oy an 
the resale :—Held: the fact that the 
car had been seized in Alberta did not 
render Extra-Judicial Seizures Act of 
ponte had not been 
ble to prevent 
eficiency, where, 
efi ency 





in 
Saskatchewan. Qu. : the 
non-compliance with said Act ee would 
have prevented recovery 
action been brought in Alberta.— 
apc ereiyy CoRPN. SECURITIES, LTD. 


WIBE Pramas a ieee 
Cisse WW. a W. R. 484; 3 L. R. 





652 x. --—-The rights & Habili- 
ties, as dist ed m the re- 
medies, of the es to a mercantile 
contract must a by the 


proper, law of the contract; which és 
prima facte, the lex loci contractus, 
presumption which applies with par- 
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hand, whatever relates to the remedy 
which may be enforced is governed 
by the lex fori, for litigants must take 
the procedure as they find it in the 
country in ee they oii = an: 
HOLDERS SKOURITIES CORP MAN- 
VILLE, [1933] 3, W. W. R. i: “4D. L. R. 
679.— te AN. 

652 x .]—By an agreement in 
welting’ nn in Victoria between pitf., 
a Victorian co. carrying on business in 
mero & P., a moalient of New South 
Wales, P . agroed to repay in Victoria 
all moneys due by him to pitf. & to 
execute securities for the same over 
his station property situate in New 
South Wales. eyment of the moneys 
was teed by defts., who resided 
in ictoria. In on action on the 
guarantee defts. pleaded that the rights 
of pitt. were barred by reason of the 
Moratorium Acts of New South Wales : 

: the rights of the parties in 
the action were not to ascertained 
by feference to the law of New pont 
B TeuiEe. onal VL ae Ace 

ORCHARD, if 
L. R. 128.—AUS. 


Governed (3 oer apie Bt 
law of country of o 
RENFREW UR Lav. einen Gain 
(1928), Q. R. 45 K. B. 29.—CAN. 
sp. Mortgage.}—Where a m 
land in New land is colla 
by an equitable mtge. of an 
interest in land in England, both be 
executed New Zealan y parties 
there resident & “aomicil securing 
moneys advanced & repayable in New 
Yealand, the law of the contract to be 
applied is the “ loct come, & not 
the lex fallet Ap ccordingly, the Mort- 
fo the Re nets Bate ies both 
e meee teral security 


N: 2. tek il 1512. 1p MoRroaaE, 1988) 
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Before 659 add as follows :— 


658a. General rule.]|—-Where a contract made in 


one country is to be performed in another, the 
law governing the contract is the law of the 
country where the performance is to take place. 

A contract for the sale of goods, made in 
Malta, was to be performed by the delivery 
of the goods on board a ship at Gibraltar 
selected by the purchaser :—Held; as from 
the moment of such delivery, the vendor 
had no further control over the goods, & had 
parted with their possession of & property 
in them, & the purchaser had, after their 
arrival in Malta, dealt with them in a manner 
inconsistent with the ownership of the 
vendor, he had no right to reject the goods 
& rescind the contract, which was governed 
by the law of Gibraltar.—BENAIM & Co. v. 
DEBONO, [1924] A. OC. 514; 93 L. J. P. C. 
1838; 181 L. T. 3, P. ©. 


Annotations :—Refd. Broken Hill Proprietary Co. v. Latham, 


{1933] Ch. 378 ; 


British & Fronch Trust Corpn. v. New 


Brunswick Ry. Co., [1937] 4 All kK. R. 516. 


664. 


668. 


669. 


670. 


672. 


sq. 
Ro 


York or Iaverpool.J—Where & person 
in Bombay elope another person in 
Bomba 


Add. Annotation :—Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
Add. Annotations :—Refd. Republica de 


Guatemala v. Nunez, [1927] 1 K. B. 669; Re 
Visser, Holland v. Drukker, [1928] Ch. 877. 
Add. Annotation :—Refd. Republica 

Guatemala v. Nunez, [1927] 1 K. B. 669. 
Add. Annotations :—Consd. Republica de 
Guatemala v. Nunez, [1927]1 K. B. 669. Refd. 
Re Visser, Holland v. Drukker, [1928] Ch. 877. 
Add. Annotations :—Consd. Nihalchand 
Navalchand v. McMullan, [1934] 1 K. B. 171. 


de 


— et. Jurisdict 
Contract 


Contract of agent appointed in 
y-—-To purchase cotton in New 


as comliniasion agent to effect 


to be ; 
Defendants resident 


Vol. XL—Oonflict of Laws. Cases 658a—-694a. 


676. 


683. 
684. 


688. 


689a. 


Ai Farr, Smith v. Messers, [1928] 1 K. B. 
‘ag 


Add. Annotation :—Refd. Russian Com- 
mercial & Industrial Bank »v. Comptoir 
D’ Hscompte de Mulhouse, [1923] 2 K. B. 630, 


et en :—Refd. The Oolorado, [1923] 
. 102. 


Add. Annotation :—-Generally, Refd. Grein v. 
i Airways, Ltd., [1936] 2 All E. R. 
1258. 

Add. Annotations :—Retd. Benaim v. Debono, 
(1924] A. C. 614; Broken Hill Proprietary 
Co. v. Latham, [1933] Ch. 373 ; International 
Trustee for Protection of Bondholders Aktien- 
gesellschaft v. KR. (1935), 154 L. ". 56; 
British & French ‘Trust Corpn. v. New Bruns- 
wick Ry. Co., [1937] 4 All KE. R. 516; Mount 
Albert Borough Council vv. Australasian 
Temperance & General Mutual Life Assur- 
ance Society, Ltd., [1988] A. O. 224. 


Agreement by German in Germany— 
Enforcement by third P rties.}—HARTMANN 
v. Konia (1938), 50 T. L. R. 114, H. L. 





691a. —--— Charterparty in English—Entered into 


692. 
694. 


by master of German ship with Germans 
abroad—To take cargo to England.]-—THE 
WILHELM ScHMIDT, No. 645a, ante. 
Add. Annotation :—Cousd. The 
(1931), 47 T. L. R. 638. 

Add. Annotations :—-As to (2) Consd. The 
Adriatic (1931), 47 T. 1. BR. 688 5 The Njegos, 
[1986] P. 90. 


Adriatic 


604a, ——— Charterparty made in Egypt-—Docu- 


of court to enforce— 
»vryormed abroad— 
witthin jurisdiction. ] 
—-Where defts. in a sidt reside in this 
country & the principal offiive of pltfs. 


ments & consignees English---Ship Swedish. ] 


to all the terms & provisions of, & all 
the exemptions from lability con- 
tained in, the Harter Act, an Act of 
Congress of the United States of 
America :— Held; the bills of ladin 


transactions of purchase & sale of 
cotton in New York or Liverpool, the 
transactions are not governed by the 
Bombay Cotton Contracts Act XIV. 
of 1922 & the bye-laws thereunder.— 
PrroysHaw v. BANDEALI ISMAIL & 
mi (1931), 1. L. R. 57 Bom. 225.-—— 


PART VII. SECT. a 
- (CS 
m. Read now ‘“ 658a i,"’ 


SUB-SECT. 1.— 


PART VII. SECT. 2, SUB-SECT. 2. 


ti. ——.]—The weight of authority 
supports the view that capacity to 
enter into an ordinary mercantile con- 
tract is governed, not by the lex 
domicilii, but by the lez loci contractus. 
Therefore judgment cannot be re- 
covered here against a married woman 
as maker of & promissory note if under 
the lex loci contractus a married woman 
is not legally competent to make a 
promissory note.—BONDHOLDERS SE- 
CURITI"ZS CORPN. v. MANVILLE, [1933] 
3 WwW. Ww. R. 1.—CAN. 


PART VII. SECT, 2, SUB-SECT. 4.—A. 


677 iv. -+—The obligations of 
trustees of a deed to secure payment 
of a bond ftesue were held to be governed 
uF the law of British lumbia, 

though the trustees were resident 
in Oregon, U.S.A., where the contract 
was made in British Columbia & was 
substantially to be performed there. 
The property also was situated, & the 
mtgor. resident, in British Columbia.— 
HaRRIS INVESTMENTS, LTD. v. SMITH, 
eat 1D. L. R. 748; 48 B.C. R. 274. 





is in Wngland, & a contract is enterod 
into there between the partios which ts 
to he executed in New York, a suit in 
respect thereof muy be instituted in 
this Province.---Dirgor CABLE Co. v. 
DOMINION TELEGRAPH Co. (1881), 28 
Gr. 648; (1883) 8 A. R. 416.—-CAN, 


PART VII. SECT. 2, SUB-SECT. 4.— 


- (b). 


{i, —-—- --—  IZIncorporation 0 
Harter Act.)—VIitf. coutracted wit 
deft. ship for the carriage of @ cargo 


of wheat from Buffalo to Montreal. 
Pitt. was an American, the ship was an 
American ship, & the contract was 
made in the United States. Deft. 
ulleged that the contract or bill of 
lading was issued subject to the 
Harter Act, the terms & conditions of 
which et agai to & formed part of such 
contract, while pltf. alleged that as 
this Act was not referred to or made 
part of the contract it did not apply :— 

eld: the obligations of the parties 
under this contract Were governed by 
the laws of the United States. Under 
the laws of the United States the 
Harter Act did not need to be referred 
to in the bill of lading to become bind- 
ing on the parties, & said Act was to be 
applied in this case.—J. RICHARDSON 
& Sons, LTD. v. 8S. BURLINGTON 
(Que. Adm.), [1931] 8.C. R. 96; (1930 
4D. L. R. $27; affg., (1929) Ex. 0. R. 











f ii. .J— Each of two 
bills of lading, which were similar, for 
certain gooee to be carried frum_the 
United States of America to the Irish 
Free State f{n a ship, the perty of 
the United States Shipping Board, 
stated that the shipments were subject 


39 


were Almerican contracts, & asp suc 

showd be construed by American law, 
& that law must bo proved or admitted 
before the ct. would be competent to 
decide the questions of law submitted 
in the special case.—-MAONAMARA_¥. 
8.8. Harreras, (1981) 1. R, 337.—IR. 


f —~-—~,J—The con- 
tract of carriago in question herein 
was made in the United States of 
America, both pitfs. were United 
States corpns.. & the contract con- 
tained a clause valid & necessary 
according to such law, but not neces- 
sary under the Canadian or English 
law. Moreover, the insurance certi- 
ficates lasued by one of pitfs. contained 
an express reference to the Harter 
Act, a law of the United States which 
the pitfs. now contend sbould not be 
applied :—Held: in the above cir- 
cumstances, tuasmuch as the intention 
of the parties is to govern, it must be 

resumed that the parties to the con- 
ract intended to be governed by the 
law of the United States (the Harter 
Act), & that such law applied. The 
best ariterion of what law {s to be 
appited is to be found in the intention 
of the parties, & where such {ntention 
ia not expressed it is to be gathered 
from the terms of the contract itself 
& from the surrounding circumstances. 
Where 4 bill of lading contains special 
clauses, not necessary or valid under 
other we, but necessary & valid 
under the Jaws of the country where 
the contract was made, the parties 
are presumed to have contracted sub- 
ject to the law which gives effect to 
such clauses.—BUNGE NORTS AMERI- 
CAN GRAIN CORPN. & FIRE ASSOON. 
OF PHILADELPHIA v. §.8. SHARP, 
{1933} Ex. GC. R. 75.—CAN. 





i. ape ne 


Cases 694a-——699, 


697a. 


—By two freight engagement notes made in 
Egypt between pltfs., a firm carrying on 
business in Egypt, & defte., a British co. 
with a branch office in Egypt, pltfs. are 
to reserve room for certain cottonseed for 
shipment to London by a steamer to be 
specified. Under a charterparty made be- 
tween the owners of the Swedish steamship 
A. & plitfs. as charterers the A. loaded the 
cargo at Alexandria for delivery in London ; 
& pltfa., ‘‘as agents only,’’ issued bills of 
lading whereby the cargo was to be delivered 
in London to the order of the defts. on pay- 
ment of freight by them at the specified rate. 
In the course of the voyage the A. came into 
collision with another vessel, & was so badly 
injured that she had to be towed to Cadiz, 
where she was found to be a constructive 
total loss. The cargo, accordingly, was 
discharged at Cadiz delivery was taken 
there by defts. Pltfs., suing on behalf of the 
shipowners, claimed distance (i.e. pro rata) 
freight, which they alleged was payable either 
under the law of the flag (Swedish) or the 
lex loci contractus (Egypt). Defts. alleged 
that the law of England applied, under which 
pro rata freight is not payable :—Held: all 
the authorities showed that the best criterion 
of what law was to be applied was to be 
found in the intention of the parties, &, if 
the parties intended otherwise, the pre- 
sumption was rebutted that a contract for 
the carriage of goods by se. was governed 
by the law of the flag ; looking at the circum- 
stances broadly, & having regard (inter alia) 
to the facts that all the documents were in 
English & on English forms, that delivery 
‘ & payment were to be in England, the freight 
engagement notes did not specify a ship of 
any fae nationality, defts. were a 
British firm, & the British position in Egypt 
had for many years been predominant, the 
inference was that the parties, who as business 
people must be taken to have intended what 
was most convenient, intended English law 
to apply; & consequently the claim for 
distance freight failed.— Tae ADRIATIC, [1931] 
P. 241; 100 L. J. P. 1388; 145 L. T. 580; 47 
T. L. R. 638; 18 Asp. M. L. O. 259. 


Annotations :—Consd. The Njegos, [1936] P. 90. Refd. 
The Torni (1932), 147 L. T. 208. 


——-— Charterparty governed by English law— 
Incorporation of charterparty in bill of lading.] 
—-See ARBITRATION, No. l4la, ante. 


Delivery of goods against bill of lading 
—Property in goods passing by contract with 
third party.}—In . 1929, pltfs., the 
Government of Guatemala, purchased aero- 
planes & war material from a French firm 
in Paris for delivery at Guatemala City. By 
the contract of e the goods were to be 
accepted by the purchasers before departure 
from the sellers’ works, & payment therefor 
was to be made as to 34 per cent. by cash 
with order & as to the balance of 66 per 
cent. by a confirmed irrevocable credit with 
a first-class bank. The sellers undertook to 
insure the goods & also arrange for their 
transport to Guatemala City via Puerto 
Barrios. For these transport services the 
pltfs. agreed to pay alumpsum. The sellers, 
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by their agents in Antwerp, chartered the 
Norwegian ip St. Joseph, owned by 
defts. for the transport of a portion of the 
goods from Antwerp to Puerto Barrios. By 
the bill of lading, which was mainly in Eng- 
lish, the goods were to be delivered unto the 
‘* Gouvernement de Guatemala or to his/their 
assigns.’ The bill of lading contained no 
reference to the Hague Rules or to the 
article of the Belgian Code which embodied 
those rules. On the arrival of the gat ot 

oO 


- Puerto Barrios pltfs. presented the b 


lading & took delivery of the goods, which 
were then sent on by rail to Guatemala City. 
The goods were found to have been damaged 
during sea transit by reason of the bad 
stowage of a part cargo of patent fuel also 
carried in the St. Joseph, & the Guatemala 
Government sued the shipowners for the 
damage. The shipowners admitted liability, 
but contended that their contract with pltfs. 
was governed by Belgian law, which em- 
bodied the Hague Rules, & that therefore 
their liability was limited:—Held: that 


pltfs. became the owners of the goods by 


acceptance, & payment to the sellers, before 
shipment, & not as consignees or indorsees 
of the bill of lading within the meaning of 
Bills of Lading Act, 1855 (c. 111); the only 
contract between pltfs. & defts. was made 
by pltfs.’ offering the bill of lading to the 
meee & getting delivery of the goods, 
& it was a contract made in Guatemala, with 
which no Belgian had anything to do, 
except as agent; pltfs. were bound by the 
terms contained in the bill of lading & 
nothing more; there was nothing to show 
that either party intended or contemplated 
the application of Belgian law to the con- 
tract, & it was impossible to import into 
such a contract, between such parties, a 
term of Belgian law to which no reference 
was made therein; even if the contract was 
made in Antwerp, & pltfs., by taking de- 
livery, incurred the same liabilities as the 
shipper, who took the bill of lading, they 
only incurred a liability to which the section 
of the Belgian Code had no application, for 
it could not be that a document which, in 
its inception, had nothing to do with Belgian 
law could afterwards become subject to it; 
&, therefore, there must be judgment for 
pltfs. on their claim, subject tu a referance.— 
THe St. JosepH, [1933] P. 119; 102 L. J. P. 
49; 140 L. T. 852;. 49 T. L. R. 367; 18 
Asp. 375. 


699. Add. Annotations :—Consd. Cantiere Navale 


Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. Apld. Kursell 
v. Timber Operators & Contractors (1928), 
95 L. J. K. B. 569. Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470; Adelaide Electric 
Supply Co. v. Prudential Assurance Co., 
[1934] A. C. 122; International Trustee for 
Protection of Bondholders Aktiengesellschaft 
v. R. (19385), 154 L. T. 56. Refd. Equitable 
Trust Co. of New York v. Henderson (19380), 
47 T. L. R. 90; British & French Trust 
Corpn. v. New Brunswick Ry. Co., [1937] 4 
All E. R. 516. 





PART VII. SECT. 2, SUB-SECT. 4.—B. (c). 
Le i. Afarine poltoy—Governed by lex loci contractus.}—PATTERSON 0. CONTINENTAL INSURANCE Co. (1859), 18 U.C. R. 9. 
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702a. —— Contract between foreign broker & 
English broker—Right of cancellation as 
between foreign broker & principal—Governed 
by lex loci contractus.}—By English law, an 
underwriter acknowledging in a policy of 
marine insurance that the assured has paid 
the premiums, the policy cannot be cancelled 
by the insurance broker on the ground that 
he has not received the premiums from the 
assured, without the authority of the 
assured. But where a Canadian assured 
instructs in the United States an American 
insurance broker to effect an insurance in 
England, which he must do through an 
English broker, the law applicable on this 
question of right of cancellation is that of the 
country where the relation of principal & 
agent is created—that of the United States. 
In such a case, the English broker, who is 
liable to the English underwriter for the 
premium, cannot sue the assured, but looks 
to the American broker, who, in turn, looks 
to the assured for payment :—Held: the 
question in such a case was one of foreign 
law—here, that of New York State—& 
therefore of fact ; the ct. accordingly found 
that the American broker could cancel such 
a policy on the ground that the assured had 
failed to supply him with the premium, with 
the assent of the underwriter, but without 
the assent of the assured who had failed to 
pay the premium.—RvuBy S.S. Corpn., LTp. 
v. COMMERCIAL UNION ASSURANCE Co. (1933), 


150 L. T. 30; 39 Com. Cas. 48; 18 Asp. 
M. L. C. 445, C. A. 
702b. ——— Reinsurance with foreign company— 


No policy issued. ]|—MARITIME INSURANCG: O., 
LrpD. v. UNION VON ASSECURANZ, 1865 (19853. 
79 Sol. Jo. 403. 
708a. ——- —— Policy effected In England by 
foreigner—With foreign company through 
English office.}|—Pltf. co. was incorporated 
by special Act of the Legislature of New 
York, & had its central office & the bulk of 
its assets in New York. The co. had a 
branch in London & in most of the capitals 
of Europe, the branch in Paris being its head 
office for Europe. The general manager of 
the London branch had no genera! authority 
to issue policiés in this country. Certain life 
policies signed by the president & secretary 
of the co. & countersigned by the general 
manager for Europe, were issued in London 
to German nationals before the outbreak of 
the war. The policies were not under seal. 
The policy moneys were expressed to be 
payable in London, but all premiums were 
pe lhe either at the central office in New 
ork or at the office where the insurance was 
payable, & proofs of death were to be furnished 
at the New York office. An indorsement on 
the policy provided that it should be con- 
strued according to English law :—Held: 
it was permissible & necessary to look at 
the terms of the contracts & to determine 
from them at what place the debts would be 
recoverable ; applying that test in the present 
case, the debts were recoverable in 
where they were expressed to be payable.— 
New York Lire INSURANCE Oo. v. PUBLIO 
Trousres, (1924) 2 Ch. 101; 93 L. J. Ch. 
449; 181 L. T. 488; 40 T. L. R. 430; 68 Sol. 
Jo. 477, O. 
:-—Refd. 


A. 
Annotationa Swedish Central Ry. v. Thompson, 


ndon. 


Vol. XI.—Conflict of Laws. Cases 702a—782a. 


[1924] 2 K. B. 255; Renublica de Guatemala v. Nunez, 


1997] 1 K. B. 669; Re Russian Bank for Foreign 
1983} Ch. 745. pee poe 


705. Add. Annotation :—As to (1) Refd. The 
‘Colorado, [1923] P. 102; The Zigurds (No. 1) 
(19382), 48 T. L. R. 5656. 


705a. Insurance against loss by forged document— 
Governed by English law—lInsurance in 
London-—Business carried on in New York. ]— 
Plitfs., who carried on business in New York, 
took out a policy of insurance in London 
against loss which they might incur by having 
acted upon any document which might prove 
‘‘ to have been forged.’’ During the currency 
of the policy pltfs. were induced to lend 
money to a firm by a document containing a 
falze statement of the firm’s asscts & liabili- 
ties. Before the whole of the loan had been 
repaid the firm became bkpt., & the pltfs. 
sued an underwriter on the policy. By the 
law of the State of New York forgery includes 
‘“‘a false statement of financial condition.’ 
A member of the firm had since been con- 
victed in New York of forgery. Pitfs. con- 
tended that the word ‘ forged” in the 
pony must be construed by the law of New 
ork where the loss occurred, & that there- 
fore it was immaterial if the document was 
not a forgery according to English law :— 
Held: even if the document was a forged 
document according to the law of New York 
the word ‘‘ forged’ was used in the policy 
merely to describe an existing state of fact 
& not as a term of art to be construed accord- 
ing to the law of the place where the loss 
happened, & accordingly the action failed.— 
EQUITABLE TRUST Co. oF New York v. 
HENDERSON (1930), 47 T. J. R. 80. 


| 797a. Governed by lex loci rel siteo-—-Lease executed 
in France—Relating to land in Chile.]-—Sr. 
PIERRE v. SouTH AMERICAN STORES (GATH 
& CHAVES), Lrp., No. 756a, post. 


709. Add. Annotaiton :~—-Refd. Behnke v. Bede 
Shipping Oo., [1927] 1 K. B. 649. 


709a. ——— Contract cancelled by decree of foreign 
Government.}|—PERRY v. EQUITABLE LIFE 
ASSURANCE Society or ().S.A., No. 640b, ante. 
Add. Annotation:—Aas to (1) Refd. The 
Colorado, [1923] P. 102. 

Citations :—For “5 De G. M. & G. 604” 
read ‘' 1 De G. M. & G. 604.” 
Add. Annotation :—Refd. 
[1923] P. 102. 

Add. Annotation :—Generally, Retd. Ruby 
S.S. Corpn., Ltd. v. Commercial Union 
Assurance Co. (1983), 150 L. T. 38. 


711. 
716. 


719. The Oolorado, 


721. 


730. Add. Annotation :—Distd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 

; 1 K. B. 470. 

782. Add. Annotation :—Distd. Foster v. Driscoll, 


Liudsay v. Attfield, Lindsay v. 
{1929} 1 K. B. 470. 


7132a. -——— Goods to be smuggled into foreign 
country—Not enforceable in England.|—F., a 
financier, L., a distiller, D. & M., a firm of 
ay ome & one A. were minded to load 
a ship with a cargo of whisky to be carried 
across the Atlantic & sold in the U.S. or at 
some point from which it could easily be 
sm ed into the U.S., in violation of the 
laws of that country. D. & M. entered into 


Driscoll, 


7103 ii, ——~ ——.}—Re Hewrirt & Hewitt (Ont.) (1918), 14 O.W. N. 300; 43 D. L. R. 716.—CAN, 
| 41 


a contract to buy a steamer for £2,565; F. 
advanced £256 as a deposit on the purchase. 
On Oct. 26, 1927, an ent was entered 
into between F., L. & & M., whereby L. 
agreed to sell to D. & M1. 7, 500 cases of whisky 
at 278. 6d. a case free on board at Leith or 
Glasgow to be delivered ez warehouse not 
Jater than Nov. 26. D. & M. were to take 
delivery on board a vessel of a regular line 
of steamers. Payment was to be made by a 
bill for 25,500 drawn by F., accepted by A. 
& indorsed to L., & a second bill for se, 812 
accepted by A. &D. & M., both bills to be 
payable ninety days from Nov. 26, & to be 
drawn & accepted on Oct. 26, & handed to L. 
to hold as security until he should hand the 
shipping documents or delivery order from 
bond on or before Nov. 26. 1. agreed to lend 
ND. & M. £2,500 (£1,000 at 8 per cent. per 
annum & £1, 500 at 40 per cent. per annum 
interest) for the purchase of the steamer, the 
loan to be secured by a first mtge. on the 
steamer. FF. agreed to lend D. & OM. £1,000 
at 40 per cent. per annum interest to be 
secured by a second mtge. on the steamer. 
: M. agreed to insure the steamer for 
£1,000 against all risks including seizure or 
.confiscation & £2,500 against marine risks 
& deliver to L. cover notes for £1,500 & £1,000 
& to F. a cover note for £1,000. F. & L. 
‘agreed jointly to underwrite the insurance 
for £1,000 against confiscat' on at a figure to 
be agreed in the event of the ordinary market 
rate exceeding thirty guineas per cent. D. 
& M. agreed to provide £1,600, the estimated 
balance required for the equipment of the 
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time had been refused by the committee. 
The Ohilean ae emcee established a control 
of internatio perations of exchange & the 
transfer of funds abroad, entrusting such 
contro! to a committee or commission. The 
legislation defined international exchange 
transactions as ‘“‘ the purchase & sale of all 
kinds of currency & gold in any form & 
the bills of exchange, cheques, drafts, letters 
of credit, telegraphic orders, & documents of 
any other nature requiring the transfer of 
funds from Ohile or vice versa.’’ Con- 
flicting evidence by Chilean experts was given 
as to the meaning in Chile of first class bills 
on London. The evidence accepted was 
that ‘‘ payable in Chile in first class bills on 
London ”’ had a special mercantile meaning 
in Chile—namely, ‘ bills drawn in Chile b 
one or other of a select list of bankers 
mercantile houses in Chile upon one or other 
of a select list of bankers & mercantile houses 
in London ”’ & these were known technically 
as F. C. L. bills. An advocate in Chile who 
had been Minister of Justice gave evidence 
that the F. C. L. bills came within the mis- 
chief of the Chilean legislation :—-Held: the 
Chilean legislation made it impossible for the 
rent to be paid as directed, as the mode of 
poyment as already interpreted would have 

een an international exchange transaction 
within the meaning of the Chilean legislation. 
—Dp BrkcHs v. SouTH AMBRICAN STORES, 
Lrp., & CHILIAN Srorgs, Lrp., [1935] A. C. 
148; 104L. J. K.B. 101; 152 L. T. 809; 51 
1. L. R. 189 ; 40 Com. Cas. 157, H. L. 


740. Add. Annotation:—As to (2) Refd. Em- 
steamer for the voy thie at ela: the object ployers’ Liability Assce. v. Sedgwick Collins 
to be attained by this agreement being a (1926), 95 L. J. K. B. 1015. 
breach of international comity, the agree- : ; 
ment was contrary to public policy & void.— 748. Add. Annotations :—As to (1) Refd. Jebara v. 
Foster v. DrisconL, Linpsay v. ATTFIELD, Ottoman Bank, [1927]2 K. B.254. Generally, 
LINDSAY v. DRISCOLL, [1929] 1 K. B. 470; 98 Mentd. Larrinaga v. Soc. Franco Americaine 
L. J. K. B. 282; 140 L. T. 479; 45 T. L. R. Des Phosphates de Medulla (1923), 92 
185, 0. A. L. J. K. B. 455. 

Annotation :—Refd. Carling Export Brewing & Malting Co., | 750. Add. Annotations :—Apld. Soc. Anon. de- 
pe Or Rey ALO S LBS On 486. Grands Etablissements de Touquet Paris. 
. Add. Annotation :—Distd. Foster v. Driscoll, Plage v. Baumgart (1927), 96 L. J. K. B, 

Lindsay v. Attfleld, Lindsay v. Driscoll, 789. Refd. Carlton Hall Club v. Laurences 
[19290] 1 K. B. 470. [1929] 2 K. B. 158; Nibalchand Navalchand 

788a. Payment of rent by bills on London— v. McMullan, [1034] 1 K. B. 171. 

INegal exchange transaction.|}—Resps. were | 752. Add. Annotations :—-Apld. Soc. Anon. de- 
jointly bound to fulfil the obligations con- Grands Etablissements de aon Paris. 
tained in leases of premises in Santiago de Plage v. Baumgart (1927), 96 L. J. K. B, 
Chile granted by the predecessors in title of 789. Refd. ton Hall Club v. Laurences 
applts. The leases provided the following [1929] 2 K. B. 153. 

way in which the rents should be payable: | 75ga, ___ —_- —_—- ——-.]—Where money is 


ayment shall be effected monthly in 
advance in Santiago de Chile on the first 
day of each month by first class bills on 


lent in a foreign country for the purposes of 
gaming & gaming in that country is not 
illegal, & cheques payable in England are 


London.” In 1931, Chilean legislation super- for the m lent, pitf. can ignore th 
vened which resps. maintained prevented Sere st aa lok money oe aie deft. mi 
them from acquiring foreign exchange in SociiTt ANONYME .DES GRANDS EMABLISSE- 


Chile or from paying the rents in Chile by 
drafts on London without the age FS 
of the committee established by the legisla- 
tion to control exchanges, & that requests 
by them for such authorisation from time to 


MENTS DE TOUQUET PARIS-PLAGE v. BAUM- 
GART (1927), 96 L. J. K. B. 789; 186 L. T. 
799; 43 T. L. R. 278. 


A nnotation -—Consd. Carlton Hall Club v. Laurence, [1929] 
2 K. B. 153. 


given “‘ in implement of the contract,”’ 
can be enforoed in &, even Ag a 
the contract was executed in 786 i. By act of Ls hana 

ra red-eye Det Ce Sai In what currency.}—EHMEK 

given in Cri1us [PROVEMENT Coe (i932), 53 


: L. R. 193.—CAN. 
seedings in ect, of  forgign, country. vam PS Aiea SB BE | © eee 


the contract, & the security, if any, 


PART VII. SECT. 2, SUB-SECT. 6 ae PART VII. SECT. 2, SUB-SECT. 8 


sp. Contract to indemnify bdail.}— 
Where a contract of indemnity aeainat 
loss with respect to bail 


756a. 


7162a. 


see 





——— Option as to place. }—Pltfs., 
successors of the owner of premises in 
Santiago de Chile, by a lease executed at the 
Chilean consulate in Paris & drawn in the 
Spanish language, let the premises to the 
Chilean Stores for a term of 10 years from 
1935, at a rental of 93,500 pesos of 183,057 
millionths of a gramme of fine gold monthly, 
to be paid at: the option of the owner either 
in Santiago de Chile or remitted to Europe, 
according to the instructions which the owner 
might give, one month in advance on the 
first working day of each month. The 
second deft., the South American Stores, 
joined in the lease as guarantor, but so as to 
become jointly responsible as primary obligor 
under the contract. The South American 
Stores carried on business in the Argentine. 
All parties by the lease elected domicil in 
Chile. There was evidence that there was 
no verbal agreement that the rental should 
be fixed on a gold basis. In July, 1935, the 
owner served a notice as follows: ‘‘ Please 
take note, till further notice, of my option & 
of the following instructions,” & then fol- 
lowed instructions for payment in sterling on 
a gold basis :—Hela: (1) the contract must 
be construed according to Chilean law, even 
though part of the performance of it was tuo be 
in Kngland; (2) evidence of the intention 
of the parties which would be admissible in a 
Chilean ct. to interpret the contract is ad- 
missible in England; (3) neither party had 
any intention other than that expressed in 
the contract as interpreted by experts on 
Chilean law ; (4) the rent to be paid had been 
specified as an amount of Chilean movsey, & 
not as an amount of gold; (5) the rent was 
to be remitted from Chile, & no claim cowa 
be made to have it remitted from the Argen- 
tine by the guarantors..—ST. PIERRE v. SOUTH 
AMERICAN STORES (GaTH & CHAVES), LYp. 
& CHILEAN STORES (GATH & CHAVES), Lrp., 
[1937] 3 All EK. R. 349; 42 Com. Cas. 363, C. A. 


757. Add. Annotation :—As to (1) Apld. Swiss 


Bank Corpn. v. Boehmische Industrial Bank. 
[1923] 1 K. B. 673. 

-+—Applts., a New Zealand borough 
council, pursuant to an agreement of Sept. 4, 





1926, borrowed money for public works from: 


resps., a life insurance co. incorporated in 


Vol. XI.—Conflict of Laws. Cases 756a—762a. 


Victoria, & carrying on business in Australia 
& New Zealand, & as security therefor issued 
in New Zealand debentures repayable in 
Victoria & bearing interest payable half- 
yearly in that State. Tho debentures were 
issued under the Local Bodies’ Loans Act, 
1913 (now 1926) of New Zealand, & the loan 
& interest were secured on a special rate of 
threepence in the pound on the rateable value 
of all rateable property in the borough, 
provision being made for a sinking fund :-—- 
Held: the obligation of applts. to pay the 
interest in Victoria was not affected by 
Financial Kmergency Act, 1931, of Victoria, 
as amended, which by sect. 19 (1) provided 
for the compulsory reduction of interest 
payments on mtges. which, by sect. 14 (1), 
were defined as including ‘“‘ any debenture 
. . « issued by any public or local authority.” 
The Victorian Acts did not apply to the 
debentures or to the interest; payable under 
them, & did not therefore afford a defence to 
a claim for the payment of interest at the 
full agreed rate. To hold that the Acts did 
apply would be to attribute to the Victorian 
Legislature an intention to legislate in regard 
to matters lying outside its territorial juris- 
diction, because the land charged under the 
debenture—a charge on the rates being a 
charge on land—was in New Gealand; «&, 
further, to change the amount of the debt 
would be to affect the security on the land, 
which was extra-territorial so far as Victoria 





was concerned. 


The proper law of the contract: was that of 
New Zealand. The extent of the security 
was defined by the debt, & both the debt & 
the security were fixed by the New Zealand 
Act, so that to hold that the Victorian Acts 
applied would be to treat a New Zealand 
statute as varied in regard to a New Zealand 
contract by Acts of the Victorian Legislature. 
Clear & precise words would be needed before 
an intention could be attributed to the 
Victorian Legislature to purport to exercise a 
jurisdiction of that character, whereas a 
consideration of the relevant sects, of the Acts 
showed their territorial imitation to Victoria. 
Further, the New Zealand cts. were not re- 
quired to treat the Acts of the New Zealand 
Legislature as varied by the Legislature of 





DNION NATURAL Gas Oo. (1922), 53 
O. L. R. 88.—CAN. 

766 fil. ——.)—~ Where a 
payment origina in one country is 
to be made in another country, & the 
currency denomination specified is the 
same in both countries, the rule is that 
the payment must be made in the 
currency of the country where the 
money is payable, unless by express 
terms or necessary implication payment 
in some other ourrency is required.— 
SIMMS vw. ERNENKOPF, [1922] } 
W. W. R. 967; 62 D, L. R. 703; 1 
Bask.-L. R. 188.—CAN. 


PART VII, SECT. 8. 
Debentures payable in 
J—Deft., a municipal 
corpn. in New Zealand, duly constituted 
under the oe ores: Act, 19338, 
borrowed from plitf., a life assurance 
society incorporated in the State of 
Victoria, moneys by way of special 
loans, & issued to the pitf. debentures 
for the amount so borrowed, whereby 
the princi & interest was made pay- 
able in Victoria. The loan was made 


secured by a special rate on rate- 











able property in New Zealand & the 
debentures given under & in accordance 
with the Local Bodies’ Loans Act, 1918 
(now 1926). The loan-moneys were 
paid in New Zealand, the debentures 
were executed in New Zealand, &, in 
the event of default by deft., pltf. 
could not effectively obtain relief ex- 
eept in the Supreme Ct. of New Zea- 
land. The Financial Emergency Act, 
1931 (Victoria), 6. 19 a). enacted that 
except as therein provided every mtge. 
shall. ... be construed & take effect 
as if it were a term of the mtge. that 
on & from the coming into Bperauan of 
Part ITI... the interest payable 
under the mtge. should be reduced at 
a rate equivalent to four shillings & 
sixpence for every pound of such 
interest. It was provided by sub-s. (2) 
that the provisions of the sect. or of 
any order made under that particular 
Division of the Act should not operate 
so as to reduce the interest puyable 
under any mtge. to a rate less than 
five pounds per centum per annum. 
It was 6 by sect. 22 (1) that 
every payment of interest made in 
pursuance of that particular Diviagion 


43 


of the Act or of an order made there- 
under should be a full discharge of the 
mtgor.’s liability for interest under his 
mtge. in respect of the perfod to which 
such payment related. Pitf. sned deft. 
for the difference between the amount 
of interest payable under the doben- 
tures & the amount actually paid 
by doefts.-—-viz., the reduced amount 
that would be payable if the Victorian 
Act applied :—Held: (1) deft. was not 
entitled to the reduction cnacted by 
the Victorian Act; (2) the proper law 
of the contract as toits nature & offect 
was the law of New Zealand, including 
the obligation to pay interest & the 
quantum thereof; (3) even If the law 
of Victoria governed the mode of 
performance, the Victoria Act did not 
relate to the mode of performance but 
effected a variation of an obligation 
Imposed & of an amount payahle fixed 
by the Legislature of New Zealand (as 
well as by the Intention of the parties), 
which could not be overriden by foreign 
law.-—-AUSTRALASIAN TEMPERANCE, & 
GENERAL ASSURANOE CORPN., LTD. v. 
MOUNT ALBERT BorovuasH, [1936] 
N. Z. L. R. 64.—N.Z. 


Cases 762a—806. 


another State. The debentures, though mtges. 
within the definition in sect. 14 (1), were not 
mtgea. to which the Acts applied.—Mount 
ALBERT BOROUGH COUNCIL v. AUSTRALASIAN 
TEMPERANCE & GENERAL Murua. Lirp 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


ASSURANCE Society, Lrp., [1988] A. C. 224; 
[1937] 4 All FE. R.206; 107 L. J. P.0.6; 167 
L. T. 622; 54T.L. B. 5, P.C. 


Annotation :-—Reld. British & French Trust Corpn. v. New 
Brunswick Ry. Oo., [1937] 4 All BE. R. 5 


an tee a ne a iene 


Part Vill.—Torts. 


Cook, | 789. Add. Annotation :—Refd. The 
[1927] P. 811. 

796. Add. Annotation :—As to (2) Refd. Com- 
mercial & Estates Co. of Egypt v. Board of 
Trade, [1925] 1 K. B. 271. 


777. Add. Annotation :—Refd. 
{1925] 2 K. B. 391. 


Isaacs v. Fagernes, 


788. Add. Citation :—sub nom. BADTOLPH v. BAM - 
FEILD, Oas. temp. Finch, 186. 


Part IX.-—Marriage. 


800. 


801. 
802. 


803. 


Add. Annotationa eae Nachimson v. 
Nachimson, [1980] P. 217. Refd. Apted v. 


Apted & Bliss (1930), 143 L. T. 353 ; Pendee . 


v. Mildmay, [1936] 1 K. B. 111. 


Add. Annotations :—Expld. & Distd. Nachim- 


son v. Nachimson, [1930] P. 217. Refd. 


_Apted v. Apted & Bliss (1930), 143 L. T. 353. 


Add. Annotations :—Refd. R. v. Moscovitch 
(1927), 44 T. L. R. 4; “pivack v. Spivack 
(1930), 99 L. J. P. 52. 


Add. Annotation :—Consd. 
Nachimson, [1930] P. 217. 


Nachimson vv, 


Russians, entered in Russia into a contract 
accepted by the local law as one of marriage. 
The marriage could, according to the same 
law, be dissolved by mutual consent or at the 
will of one of the parties, with merely formal 
conditions of offic ial registration :—Held : 

on an issue directed in a suit by the woman 
for judicial separation, that as the union so 
formed was of one man to one woman to the 
exclusion of all others, it constituted a valid 
marriage according to English law, notwith- 
standing that it could, according to the local 
law, be dissolved as stated above.—-NACHIM- 


803a. —— -—— Facilities for dissolution under SON v. NACHIMSON, [1930] P. 217; 99 L. J. P. 
local law immaterial.|—-Marriage is a volun- 104; 143 L. T. 254; 94 J. P. 211; 46 
tary union for life of one man & one woman T. L. R. 444; 74 Sol. Jo. 370; 28 L. G. R. 
to the exclusion of all others, & where a 617, C. A. 


marriage in a foreign country complies with | Annotations -—Refd. Gottliffe v. Helston, (1930) 2 K. B. 
these requirements it is immaterial that 378; Spivack v. eee 99 L. J. P.52; Fender v. 
under the local law dissolution can be| Mildmay, [1936]1K.B 

ee by mutual consent or at the will of | 806. Add. Annotations :—As to (3) Consd. Inver- 
either 


party with merely formal conditions 
of official registration. 


clyde v. Inverclyde, [1931] P. 29. Refd. 
Mitford v. Mitford, [1923] P. 130 ; Nachimson 


A man & a woman, 


PART VIIL SECT. 1. 


7175 xi. ——— ——— -———.]-—Apnpel- 
lant, resident in Ontario, in the course 
of bis employment was injured in that 
follow owing to the nogligence of a 

aren servant. He sued for damages 

Katchewan, in which province 
cmGanoe employment was not a de- 
fenoe, although a defence to an action 
in Ontario :——Held: the action could 
not be maintained.— MCMILLAN v. 
CANADIAN NORTHERN Ry. Co., eee 








A. C. 120; 92 L. J. P. Cc, 

L. T. 20838; 89 T. L. RR, 11 CCAN: 
176 xili. —.)— . 
lication under K. B. Act, "9 0 

(Sask. )}» for leave to bring an action 
or damages for personal uries in- 

curred in the province of berta in 


the course of pltf.’s omployment was 
refused, on the ground that the acts 
complained of were not “ unjustifiable °’ 
according to Alberta 
essential condition to 
action was not fulfill 
ees AMERICAN OIL LTp., os 
ate Ww. W. R. 1940 : 16 Sask. 
. R. 536.—CAN, 

778 xiv. —_—— ——.,}—0'*Con- 
NOR v. WRAY, eae v. Wray, 1i839)3 


law, & an 





D.L. R. 899; "3.C.R . 231, 193 
D. L. R. 24; 46 Que. pra BF US ° 


775 xv. —— ———.}—CaLD- 





both domiciled 





WELL vo. Reiwty & BELL, [1931) 8 
W. W. R. 513.—CAN. 


775 xvi. Effect of 
Criminal Code, ss. 1143, 1144.]—Sects. 
1143 & 1144 cannot be invoked as a 
bar to an action for a tort committed 








ina ve country.—CALDWELL v. 
ere & BELL, [1932] 3 D. L. R. es 
1W. W 890; ato. 11831138 Wh 


it. 5138. GAN. 


PART VIII. SECT. 2, SUB-SECT. 1. 


780 i. Trespass to person— Damages 
—Granting of compensation ent entrusted 
to special tribunal in country where tort 
committed.}—Since in B. C. the board 
appointed under - Workmen’s Com- 
emcee Act has exclusive jurisdiction 
n matters of compensation in Heu of 
all rights of action of a workman or 
his dependents against his am cmplere 
for any accident arising out of & in 
course of his employment, no action 
can lie in Saskatchowan on be of a 
widow & child of a workman for his 
ied while peepee shy in B. C.—WAL- 
N NORTHERN fat Co., 
11923) A CG. 113 92 L. J. P. ©. 39: 
128 L. T. 389; 38 T. L. R. ig. CAN. 


b. For ‘* Trespass — ha pete —_ 
Common ita beta loct actus ”’ 
read ‘ Jommon em- 


ployment—Lex fork acbua.” 
44 


v. Nachimson, [1930] P. 217. 


f. After this Case add ‘* See, also, 


No. 775 xii., ante.’’ 

fi. -—— .} Defender, whose 
domicile of origin was Scottish, but 
who had resided abroad for some years 
without, however, losing hia Scottish 
domicile, was sued in respect of a 
delict cominitted while on a visit to 

Scotland. The delict consisted in the 
eee driving of his motor car, 
resul in a collision with another 
motor car, the owners of which were 
also cited as defenders. <At the date 
when the action was brought against 
him he had gone abroad again & he 
was not personally cited, hot he had 
intimated the claim to an insurance co. 
betas whom he was } pgainss 

ird-party risks, & the ere them- 

earce conducting the d ce :—RHeld : 
defender’s Shae sh domicile of origin, 
coupled on of a 
delict in Scotland, did not suffice to 
found jurisdiction against him in the 
absence of Dereon citation in Scot- 

d.—KERR FERGUBON (R. & W.), 
{1931} S. ©. 736,— SCOT. 


t ii. —— -}-The abated Ata a 
minor residing in a foreign sta ee 
sue in brag for injuries sustained in 
an accident in Quebec are “state 
by the laws of the foreign s 

ScHatz v. MOENTYRE, [1935} s% son. 
238: 1D.L. R. 608.—CAN. 








814. 
817. 
821. 
827. 


828a. 
828b. 


Annotations :—Consd. 
Sachs (1886), 56 L. T. 92 
2 Ch 2 


- 262; 
Bozzelli, [1902 
P. 107. Vonsd 
1K. B. 669. 
766; 
v. Mitford & von 


829. 


835a. 


Add. Annotation :—As to (2) Refd. Re Askew, 
Marjoribanks v. Askew, [1980] 2 Ch. 259. 
Add. Annotation :—Refd. Berthiaume 
Dastous (1929), 45 T. L. R. 607. 

Add. Annotation :—Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44, 

Add. Annotations :—As to (1) Consd. Inver- 
clyde v. Inverclyde, [1931] P. 29. Refd. 
Papadopoulos v. Papadopoulos (1929), 46 
T. L. R. 44. As to (2) Refd. Mitford v. Mit- 
ford, [1923] P. 180. 


v. 


| ~}+PAPADOPOULOS v. 
PAPADOPOULOS, No. 946b, post. 


Incapacity by lex domicilii.]— 
Petitioner & resp., Portuguese subjects 
domiciled in Portugal, & first cousins to each 
other, came to reside in England in 1858, & 
in 1866 they went through a form of marriage 
before the registrar of the district of the City 
of London. In 1873 they returned to 
Portugal, & their domicil throughout con- 
tinued to be Portuguese. By the law of 
Portugal a marriage between first cousins is 
illegal, as being incestuous, but may be 
celebrated under s Papal dispensation :— 
Held: the parties being by the law of the 
country of their domicil under a personal 
disability to contraet marriage, their marriage 
ought to be declared null & void.—Sorro- 
MAYOR v. DE Barros (1877), 3 P. D. 1; 47 
a 7 P. 23; 37 L. T. 415; 26 W. R. 455, 





es amo 











(falsely called Sachs) v. 
0; Hay v. Northcote, [1900] 
Re Bozzelli’s Settlement, Husey-Huut x, 
1 Ch. 751. Id. Ogden v. Ogden, 11397) 
- Republica de Guatemala v. Nunez, .i§37) 
: Refd. Bloxam v. Favre (1884), 50 L. wv. 
Viditz v. O’Hagan (1899), 68 L. J. Ch. 553; Mitford 
Kuhlmann, [1923] P. 130. 
Add. Annotations: —Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669; 
Sloggett v. Sloggett, [1928] P. 148; Nachimson 


v. Nachimson, [1930] P. 217. 

-J—If there is one question better settled 
than any other in international law, itis that as 
regards marriage—putting aside the question 
of capacity—locus regit actum. If a marriage 
is good by the laws of the country where it is 
effected, it is good all the world over, no 
matter whether the proceeding or ceremony 
which constituted marriage according to the 
law of the place would or would not constitute 
marriage in the country of the domicil of one 
or other of the spouses. If the so-called 
marriage is no marriage in the place where 
it is celebrated, there is no marriage any- 
where, although the ceremony or proceeding 
if conducted in the place of the parties’ 
domicil would be considered a good marriage 


Ingham 





{ 


Vol. XI.—Conflict of Laws. Cases 814—868. 


(per CuR.).—BERTHIAUME v. Dastous, [1980] 
= a. 79; 99 L. J. P. C. 66; 142 L. T. 54, 


aon :—Consd. Nachimson v. Nachimson, [1980] P. 


836. 


840. 


853. 


Add. Annotations :—Folld. Mitford v. Mitford, 
[1923] P. 180. Consd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641; Berthiaume v. Dastous 
(1929), 45 T. L. R. 607; Inverclyde v. Inver- 
clyde, [1931] P. 29. 


Add. Annotation :—As to (2) Refd. Buerger v. 
New York Life Assce. (1927), 96 L. J. K. B. 
930. 


Add. Annotations :—Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Mentd. Perlak Petroleum Maatschappij v. 
Deen, [1924] 1 K. B. 111; R. v. Moscovitch 
(1927), 188 L. T. 188. 


858a. —-—- ——-- Marriage of Roman Catholics in 


859a. 


860. 
861a. 


861b. 
868. 


India —- Within prohibited degree — Indian 
statutes inapplicable. |---(1) Two British Roman 
Catholics assumed to be domiciled in India 
went through a ceremony of marriage, though 
they were within the probibited degrees of 
consanguinity according to English law, but 
a dispensation had been obtained from the 
local Roman Catholic ecclesiastical authori- 
ties for the couple to contract the marriage 
notwithstanding :—Held: there was no 
sanction in the Indian statutos relating to 
the marriage of Christians in India for British 
Roman Catholics to enter into a valid union, 
& the marriage was declared null & void. 

(2) There is no legal impossibility, as far 
as I know, in retention of domicil of origin 
during successive generations (LORD MERRI- 
VALE, P.).—PEAL v. PEAL, [1931] P. 97; 100 
L. J. P. 69; 143 L. T. 768; 46 T. L. R. 646 ; 
74 Sol. Jo. 612. 


Marriage at embassy——_Between foreigners not 
of ambassador’s country, |-—Marriage in the 
public church, or some public chapel, re- 
uired by Marriage Act, 1753 (c. 33), s. 1. 
xception, as to the chapel of a foreign 
ambassador, between foreigners, not being of 
the ambassador’s country, not admitted.— 
PERTREIS v. TONDBAR (1790), 1 Hag. Con. 136. 
Add. Annotution:—Refd. Berthiaume  v. 
Dastous (1929), 45 T. L. R. 607. 
Marriage in Turkey before Treaty 
of Lausanne.|—MaARTIN v. MARTIN & May 
(1928), 72 Sol. Jo. 612. 








—— ——-— ——,]}—Doust v. Doust (1929), 
168 L. T. Jo. 118. 

Add. Annotation: — Apld. Matthews vw. 
Matthews (1980), 99 L. J. P. 143. 


PART IX. SECT. 1, SUB-SECT. 1. 

811 1. ——— Marriage solemnised ac- 
cordt to law of state.}--If a person 
come ed i & country where laws 
pe polygamous marriages is 
acco ce with ite laws, married there 
to two wives, citizens of that country, 


temporarily reai . the status 

of the wives will be by the 

ote. of B. C. for the pc of 

the succession du payable on 
. C. going under 


movable property in 
deceased’s will to each of the wives.— 
Yew v. A.-G. FoR BRITISH COLUMBIA, 
{1934} 1 D. L. R. 1166; 1 W. W. R. 
7563; 33 B. C. R. 109: revag. 8. O. 
sub Re Lee CHEone, [1923] 1 





Nr 


W. W’. R. 867.—CAN.. - 


PART IX. SECT. 1, SUB-SECT. 2.—B. 
$14 iff. ——.J—FAFARD v. BEAUPRE 
(1927), Q. R. 6 Ss. Cc, 24.—CAN. 
814 iv. .}—-The fact that the 
ceremony of marriage was solemnized 
in a fore country whorein such a 
marriage valid does not render it 
valid in a province in which 5 & 6 Will. 
4, c. 54, is in force, if the parties were 
British subjecta & ony temporartl 
resident, but not do , abroad.— 
DEJARDIN® v. DEJARDIN, [1932] 2 
WwW, WwW .R. 237.—CAN. 


PART IX. SECT. 1, SUB-SECT. 2.—C. 
827 ii. ———.}—In 1911 H., domiciled 
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as ane grants meee 








ifthe Transvaal, married his deceased 
wife’s sister, W.. who was domiciled 
in Natal. By the common law pre- 
vailling in T. at the time, marriage 
between a man & his deceased wife’s 
sister was prohibited. In N. such & 
marriage was perminitted by statute :— 
Held: the marriage was valid inas- 
much as the domici]l of W. was in N 
& the marriage was celebrated In N., 
& the N. cts. would not rogard the 
validity of the marriage as affected by 
an incapacity imposed by the law of 
the husband’s domicil not recognised 
by the law of N.— FRIEDMAN 0. FRIED- 
MAN’S KXECUTORS (1922), 43 N. L. R. 
359.—S8. AF. 


Cases 878a—885. 


ENGLisoh AND Emprre Digest SUPPLEMENT. 


Part X.——Divorce and other Matrimonial Causes. 


873a. ——.]—The jurisdiction in divorce is limited 
to England & Wales & depends upon domicil 
there, & it does not necessarily confer any 
authority over the property of a person domi- 
ciled in a foreign country.— TALLACK v. 
TALLACK & BROEKEMA, [1927] P. 211; 96 
1387 L. T. 487; 48 T. L. R. 


L. J. P. 117; 
467; 71 Sol. Jo. 521. 


Annotation :—Consd. Goff v. Goff, [1934] P. 107. 
Under Judicature (Consolidation) Act, 1925 
c. 49), s. 191.])—-See HusBanp & WIFE, No. 


542a, post. 


878. Tio the cross-reference following this case 
add ‘‘ See, now, Indian & Colonial Divorce 
Jurisdiction Act, 1926 (c. 40).” 


Registration of decree. ] 
—Where a decree absolute of divorce has been 
granted in India under Indian & Colonial 


878a. 

















PART X. SECT. 1, SUB-SEOT. 1. 
sa. To make order for custody of 
ch ee cee vad awe mother 


-E1Lpe OK v. KIL- 
PATRIOK (B. C.), [ 1929] =i Ww. W. R. 
coe 36) B.L. Bas; 42 B.O. R. 


PART X. SECT. 1, SUB-SECT. 2.-~ 
A. (a). 


——.}—Held: it is the duty of 
the Netrict’ judge, when a petition for 
dissolution of marri age comes before 
him, to satisfy himself that the parties 
to the marriage were domiciled in India 
at the time when the petition was 

resented & to see that the petition 
tself contains a declaration to that 
effect: & before hearing the suit, to 
watisfy himself that the parties are in 
fact domiciled an pale: -~—MURPHY v. 
Murpuy (1929), I. L. R. 10 Lah. 607.— 
IND. 
b Hl. ——-—- Under tan Divorce 
Amendment) Act, 1926. indy nder Indian 
Serer Divorce Jurisdiction Acta, 
1 (1), & E indian a be ae 1869, 
a. 3, the H as ju risdict jon to 
grant a degree for dissolution of a 
marriage: the words in sect. 1 (1) (a) 
of the Act of 1926 are intended to mean 
that the grounds on which a decree 
for the ssolution of the marriage 
of British subjects domiciled in England 
may be granted by a High Ct. in India 
shall be those on which such a decree 
migbt be granted by the Divorce Ct, in 
England according to the law for the 
time being in force in Hngland, i.e. 
according to Supreme Ct. of udicature 
(Consolidation) PAG, 1925, 6. 176.— 
BARNARD t. BARNARD (1928), I. L. R. 


b ili. .}—In cases under the 
Indian Divoroe Act, the ct. should 
always raise the followin issues : 
(a) is the marriage between the parties 
proved; (b) do the parties or either 
of them rofess the Christian religion ; 
(c) was the domicil of Md ries the 
husband Indian; if yes, is it proved 
that he had changed such domicil at 
the date of the presentation of the 
as tition ; if no, is it proved that at the 

ate of the presentation of the petition 

had acq an Indian domicil; 

tS) an the parties r reside or did they last 
reside together within the local limits 
of the ordinary pean: or the 
jurisdiction er the Indian Divorce 
Act of ate ot.— RooKE v. RooKeE 
(1934), I. L. RB. 68 Bom. 5028.—IND. 


b iv. .}—A wife cannot have a 
domioil distinct from that of her 
husband, while they continue married, 
even though the e has left him for 
oause or the husband has deserted her ; 











884. 


Lora 


&, in order to give the ct. jurisdiction 
to decree a divorceé, it must be estab- 
lished that the husband was domiciled 
within the provinee at the commencs- 
ment of the proceedings.—BREEN 4. 
BREEN (Man.), [1929] 4 D. L. R. 649; 
2 W. W.R. 345; reved. on facts, [1930] 
1W. W. R. 30; 1D. L. R. 1006; 38 
Man. L. R. 409.—CAN. 


bv. -}~—Act 25 of 1926 prevents 
any decree of dissolution of a marriage 
except where the parties are domiciled 
in India.-BONHIEM v. Ka TROLIMON 
(1929), I. L. R. 57 Cale. 1159.—IND. 


b vi. .}—Before exercising juris- 
diction under the fe a ar Divorce Act, 
the oct. o ie, 1 to inquire, on 
proper | il babar nto the question 

omicil of the P as SWELL 
v. CRESSWELL (19332), I. L. R. 60 Cal. 
601.—IND. 

b vii. —— Statutory domicile of wife— 
Validity of Divorce & Matrimonial 
Causes Act, 1930, s. 3.]—Subject to the 
limitations im osed by the Legislature 
of Great Bri the New Zealand 








Legislature enjo 8 complete independ- 
ence & may | alate as it pleases; & 
Divorce & aie Causes Amend- 


ment Act, 1930, s. 3, being for the 

eae) order, & cigée government of 

he country, "& no repugnant to 
any statute law rela to New 
Zealand by the Imperial gislature, 
or ambiguous so as to permit the rules 
of international law to prevail, is infra 
vires the New Zealand Legislature. A 
wife petitioning under that statute for 
a divorce from her husband, who was 
never resident or domiciled in New 
Zealand :—Held: entitled to a decree 
nisit.— WORTH v. WORTH [1931] N. Z 
L. R. 1109.—N.Z. 


b viii. ——-.]J—Sect. 43 of the 
Matrimonial Causes Act, 1929, pro- 
vides that for the purposes of this Act 
a doserted wife who was domiciled in 
the State at the time of desertion shall 
be deemed to have retained her South 
Australian domicile, although since the 
desertion her husband may have ac- 

uired another domicile.—IRELAND v. 
ae (1935) S. A. S. R. 217.— 





b ix. ——~—.]—There is no authority 
for the Proposition that the jurisdiction 
of the to make . order for divorce 
or peateial ae tion mo the nds upon 
domnicil at the e when the order is 
made. The relevant time is the time 
when the action is begun.— RUSSELL v 
RUSSELL, (1935] S. A. S. R. 83. AUS. 


bx. .}—A decree of divorce made 
in a foreign country without regard 
to domicile may according to the law 
of that country be valid within the 
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Divorce Jurisdiction Act, 1926 (c. 40), either 
party may, on production of the necessary 
certificate, secure the registration of such 
decree in the Hig 
v. WILKINS (1982), 101 Lo J. P. 85; 
L. T.17; 48 T. L. R. 425; 76 Sol. Jo. 345. 


Add. Annotations :—Consd. 
Inverclyde, [19381] 
Alberta v. Cook, [1926] A. C. 444. 


885. Add. Annotations :—Oonsd. A.-G. for Alberta 

v. Cook, [1926] A. O. 444; Salvesen (or von 
ng) v. Austrian Property Administrator, 
e277 A. C. 641; Inverclyde v. Inverclyde, 
[1931] P. 29. Refd. Graham v. Graham 
(1923), 128 L. T. 689; Eustace v. Hustace, 
[1924] P. 46; Rudd v. Rudd, [1024] P. 72; 
Sasson v. Sasson, [1924] A. C. 1007; Herd v. 
Herd, pene 2 All BK. R. 1516. 


h Ct. in England.— WILKINS 
147 


Inverclyde  v. 
P. 29. Refd. A.-G. for 





limits of that country ; but to a divorce 
80 pronounced the cts. of orthern 
Ireland deny validity within ad juris- 
it ——Rek. E. L., [1938] N. I. 56.— 


878 i —— Indian mar- 
riage. petition by the wife for dis- 
solution of marri . The husband 
was a subject of the U.S.A. & domiciled 
in that country; the marriage was 
celebrated & both parties resided in 
India until Jan. 1923, when the hus- 
band left for America where he 
remaine Adul set AR cruelty were 
committed within the jurisdiction of 
the ct. sufficient to entitle petitioner 
to a decree nisi pag : ane oe vee 
urisdiction to pass 

ILLER v. it a (ped), °. 5 R. 62 
Caio. §66.—I 

879 iv. .}/—The 
domicil of the married pair at the time 
when the question of divorce arises 
is the teat of jurisdiction to dissolve 
their marriage, & the ct. of the bond 
fide existing domicil has jurisdiction 
over persons originally domiciled in 
another country to undo a marriage 
solemnised in that Ave! cones 
& such a divorce will be recognised by 
the cts. of Ontario, even if granted for 
a cause which would not be sufficient 
to obtain a divorce in Ontario.— 
OROMARTY v. CROMARTY (1917), 38 
O. L. R. 481; 33 D. L. R. 151.—CAN. 




















879 v. .--A Maho- 
medan domiciled In India who marries 
in Scotland, with Scottish ceremonies 

a Christian Bootch woman domiciled 
in Scotland can, if the woman becomes 
a Muslim, divorce her in India by 
pronouncing a talak, oe ei tga v. 

AMBATTA (1934), I. L. R. 59 Bom. 
278.—IND. 

887 iil. —- ——_—- ——~.}+_-M YANDUK 
v. eerie ips 1 W. W. R. 755 
2D. L. R. 673.—OAN. 


890 iv. ———, }}+—An action by a 
husband, who had been married in 
Ontario, in a foreign State for a yore 

resulted in favour of the wife, & judg- 
ment dissolv the marriage was 
granted to her, & by it she was awarded 
alimony. Subsequently the wife 
sought by action to recover the amount 
of alimony, & the husband oontended 
that as he had never acquired the 
necessary domiocil to give the foreign 
ct. jurisdiction to grant the divoree 
the ju ent was invalid :—Held : 
as he had invoked & submitted to the 
jurisdiction of the foreign ot., he had 
precluded himself from setting up 
want of jurisdiction.—Swarmik ov. 
bre (1899), 61 0. R. 324.—CAN. 


890 ——.}—-In order to 
found juriediction to entertain a suit 





894. Add. Annotations:—Consd. Graham vv. 
Graham, [1928] P. 81; Salvesen (or von 
Lorang) v. Austrian Property Administrator 
(1927] A. C. 641. Refd. Mitford ». Mitford, 
{1923} P. 180. Refd. Inverclyde v. Inver- 
clyde, [1981] P. 29. 

804a. ———.]—(1) The competent jurisdiction to 
dissolve a marriage is that of the husband’s 
domicil & deft. must be domiciled in that 
jurisdiction at the commencement of pro- 

: Independent authority to dis- 
solve the marriage cannot exist in two 
sovereign States simultancoualy. 

(2) A husband by deserting his wife in one 
domicil does not become estopped from 
alleging another domicil after acquiring it, 
& the wife so deserted is not thereby entitled 
to determine the forum of her proceedings 
for dissolution. A decree of judicial separa- 
tion by reason of a matrimonial offence of the 
husband does not as from its date fix matri- 
monial domicil or render it incapable of 
alteration without the consent of the wife.— 
H. v. H., [1928] P. 206; 97 L. J. P. 116; 
139 L. T. 412; 44 T. L. R. 7113 72 Sol. Jo. 
598; subsequent p: ceedings: sub nom. HORN 
v. HORN (1929), 143 L. T. 93. 


Ania 22 to (2) Consd. Hord v. Herd, [1936] 2 Al 


E.R 
894b. ———.]-HERD v. HERD, No. 173a, ante. 
895. Add. Annotations :—As lo (1) Refd. Graham 


Vol. XI.—-Conflict of Laws. 


903a. ——_  — 


Oases 894—916. 


@ divoree in a ct. other than that of the hus- 
band’s domicil. The effect of sects. 25 & 26 
of the above Act upon the legal relationship 
of the spouses after a decree for judicial 
separation is confined within the precise 
terms of those sects.—A.-G. FOR ALBERTA 2. 
CooK, [1926] A. C. 444; 95 L. J. P.O. 102; 
1384 L. T. 717; 42 T. L. R. 317, P.O. 


Annotaitons :-—Consd, Salvesen (or von Lorang) v. Austrian 
Property Administrator, [1927] A. C. 641; Herd v. Herd, 
(1936] 2 All K. R. 1516. 


899b. ——— ——— ——— Subsequent change of domicil 


Refd. H. v. H., [1928] P. 206. 


by husband.|—H. v. H., No. 894a, ante. 


— eae ee The burden of 
proving a change of the domicil of origin 
is strongly on those retin it. 

(2) In this case resp. ad not been proved 
to have acquired at the material time an 
American domicil, so the American ct., 
which had granted him a decree of divorce, 
had no jurisdiction. 

(8) Even if the American ct. had juris- 
diction petitioner would have not have been 
bound by proceedings, of which she had 
no notice or knowledge. 

(4) Semble;: even if resp. has now acquired 
an American domicil, petitioner can still 
as a deserted wife obtain relief from the 
English cts.—Rupp v. Rupp, [1924] P. 72: 
ee .J. P. 45; 180 L. T. 575; 40 T. L. R. 

97, 


v. eat aca P.31; Eustace v. Eustace, 


[1924] P. 4 


896. Add. Annotations ;—Consd. Inverclyde v. 
Bryce v. Bryce 


Inverclyde, [1931] P. 29; 
(1932), 49 T. L. R. 177. 





ee 





899a. 


-}—A decree for judieial ; 


48 T. L. R. 328 


Annolation :—As to (3) Refd. Hughes v. Hughes (1932), 


903b. ——- ——— —-— Subsequent change of domicil 
by husband.|—H. v. H., No. 804a, ante. 

905. Add. Annotation :—-Consd. A.-G. for Alberta 
v. Cook, [1926] A. O. 444. 


separation made under Matrimonial Causes | 906. Add. Annotation :—Consd. A.-G. for Alberta 


Act, 1857 (c. 75), s. 16, does not enable the | 


wife to acquire a domicil different from that 
of her husband, & thus entitle her to sue for 





v. Cook, [1926] A. C. 444. 
Add. Annotation :-—-Refd. Graham v. Graham, 
[1923] P. 31. 


ttle ee ee eee 


for divorce it must be shown that the 
husband was domiciled itn South 
Australia at the commencement of the 
proceedings. Unconditional submis- 
sion to the jurisdiction by the husband 
igs insufficient. LATER v. SLATER, 
(1928) 8. A. 8. R. 181.—AUS. 


aa. Under Deserled Wives Main- 
tenance Act, R.S.B.C. 1924.}—Under 
Deserted Wives’ Maintenance Act, 
R.S.B.C., 1924, the magistrate has 
jurisdiction when a wife has been 
deserted within the Province, but the 
husband is domiciled outside the 
Provinoe.—GaAGEN v. GaGEN, (1934) 4 
B. OC. R. 481.—O 
PART X. SECT. 1, SUB-SECT. 2.— 

A. (b). 


fi, —— —— ——.}The words in 
Marriage Act, 1928, s. 75, ‘* No person 
ahall be entitled to petition under this 
rection who has reso Victoria 
for that purpose only,” do not preclude 
@® person P tioning wnoleas he 
has reeorted to Victoria for the Pure ove 
of qualifying himself to present a 
petition, &, in the absence of callusive 
arrangement, do not debar a wife who 
resides abroad from petitioning when 
her husband is domiciled in Victoria.— 
BELL «, Brews, [1931] V. L. R. 373; 
Argus L. R. 304.—AUB. 


fii, ——~ Muat be ‘within 
limite 


m 
the terri of the province 
whose cts. are appealed to.—MARRI- 


“ 





ca = a a SE 


aaa! v. MARRIAGQGI, Heh 3 W. W. RB. 
849; 4 D. L. R. 463.—CAN. 


899 iii, -]—Where a 
wife has obtained a decree of judicial 
separation, she is entitled to acquire a 
domicil independently of her busband. 








Se emaneamiecaend 


— HaAstTINGs »v. ASTINGS, (1922) 
N. Z. L. R. 273.—N.Z. 
003 iva. .}—The law 











of domictl governing divorce Is that the 
domicoil of the husband is the domioil 
of the wife; but circumstances ma 
arise, as a result of that rule, which w 

justify the intervention of the ots. 80 
as to give a deserted wife relief from 
ber marriage tie.—-PayYN wv. PArYn, 
{1924] 3 D. L. R. 1006; 3 W. W. R. 
4111.—CAN. 


@ Inarried woman has been deserted by 
her husband & he fg moving about from 
pee to place, she ot acquire an 
ndependent domich;: &, therefore, 
ap action for divoree, brought by her 
ia a province fn which she is residing 
& was iding when he deserted her 
but which is not his domicil at the 
timo of the action must be dismissed.— 
NELSON v. NELSON & ANDREWS (Baak.), 
[1928] 4 D. L. R. 910; [1928] 3 
W. W. R. 201; affd., 1980) 1 W. W. R. 
en D. L. R. 622; 24 8. L. R. 250. 





9038 vi. ——- —— ——..}-Plitf. hus- 
band, when domiciled in N., married 
deft. in that State. Sbe deserted him 
while in that State in 1907. In 1917 
he came to Q. & acqg Nig 
there. Deft. continued to reside in N. 
In 1997 he brought this action for dis- 

47 


at ae ep en aS Nero a oe 


solution of the marriage on the ground 
of desertion continuously without cause 
for five years:—Held: the ct. had 
jurisdiction to entertain the action.— 
ee v. Rocuge, [1928] 8t. R. Qd. 11. 


~~: 


903 vil. -}—~Tho facta 
that a wife has been deserted by her 
husband & he has acquired another 
domicile while she has continued to 
reside in the domicile which was his 
at the time of the desertion, do not 
afford an exception to the rule that it 
is only the ct. of his domicile at the 
time the action {s begun which has 
jurisdiction to grant hor a decree of 
divorce.— HARRIS v. HARRIS & HARRIS, 
{1930} 1 W. W. R. 173; 4D. L. KR. 
786; 248. L, R. 234; affg., [1929] 
2D. L. R. 546.—CAN 

st. In lreland-——Power to elect to be 

teiled either in Narthern Ireland 
ar in Irtsh Free State.|\--EG@an ov. 
HGAN, f1928) N. I. 159.—IR. 








PART X. SECT. 1, SUB-SECT. 2.—B. 


sv, Co-respondent nat domiciled in 
country where diwurce sought Lea iity 
to damagea & costs,}—in Manitoba 
where an action for divorce is based on 
adultery committed outside the pro- 
vince, & the co-resp. ig neither a 
resident of nor domiciled in Manitoba 
& haa no assets therein, the ct. has no 
jurisdiction to decree either costs or 
damages inst the co-reap. where he 
bas not submitted himself to ite juris- 
diction.— Rota v. RutTa & SaMvuLiak 
(Man.), (1928) 4 D. L. R. 1053; 1 
W, W. R. 744.—CAN. 


Cases 917—026a. ENGLISH AND EmpirE Dicest SUPPLEMENT. 


917. Add. Annotations :—Consd. A.-G. for Alberta 
v. Cook, [1926] A. O. 444; H. v. H., [1928] 
P. 206. Refd. Graham v. Graham, [1923] P. 
ay Raeburn v. Raeburn (1928), 1388 L. T. 


918. Add. Annotations :—Distd. Eustace v. Eustace, 
[1924] P. 45. Refd. Graham v. Graham, 
ee) P. 31; Mitford v. Mitford, [1923} 

- 180. 


918a. ———- ———.]—It. is established by the cases 
of Armytage v. Armytage, No. 917, ante, 
& Anghinelli v. Anghinelli, No. 918, ante, 
that, according to the practice of the 
ecclesiastical cts., a suit for judicial separa- 
tion, which is now substituted for the divorce 
a mensd et thoro, can be entertained in a case 
where both parties are resident but not 
domiciled within the jurisdiction. But the 
ct. has no jurisdiction to maintain a suit 
against a resp. who at the time of his citation 
or of the institution of the suit is resident 
-out of the jurisdiction. Statute of Citations, 
158] (c. 9), s. 2, which forbade the ecclesi- 
astical cts. to cite any person out of the 
diocese where he was inhabiting or dwelling, 
must be taken to have limited the juris- 
diction & not only the power of service of the 
ecclesiastical cts.; & Matrimonial Oauses 
Act, 1857 (c. 85), which permits service within 
or without His Majesty’s Dominions, cannot 
‘extend the jurisdiction.—GRAHAM v. GRAHAM, 
(1923] P. 81; 92 L. J. P. 2€; 128 L. T. 689; 
89 T. L. R. 139; 67 Sol. Jo. 316. 


Annotations :—Distd. Eustace v. Eustace, [1924] P. 45. 
efd. Raeburn v. Raeburn (1928), 138 L. T.€72; Johnstone 
v. JOLnnthe [1929] P. 165. 





PART X. SECT. 1, SUB-SECT. 38. 921 fii. 
917 v. 





918b. 








-]—Where the parties are not 
domiciled in Hngland, in a suit for judicial 
separation the question must be, in order 
to give jurisdiction in such a suit, whether, 
at the time when the petition indorsed with 
the citation was issued out for service, resp. 
was resident within the jurisdiction.—Rapg- 
BURN v. RAEBURN (1928), 138 L. T. 672; 44 
T. L. R. 384. 





re is jurisdiction in the Probate, Divorce 
& Admity. Div. to decree judicial separation 
at the suit of the wife where the husband is 
domiciled in England, although at the date of 
the institution of the suit he is not resident 
in this country.— EUSTACE v. EUSTACE, [1924] 
P. 45; 98 L. J. P. 28; 1380 L. T. 79; 39 
T. L. R. 687; 67 Sol. Jo. 807, ©. A. 


924. Add. Annotations :—As to (1) Expld. Inver- 
clyde v. Inverclydé, [1931] P. 29. Refd. 
Salvesen (or von Lorang) v. Austrian Property 
Administrator, [1927] A. C. 641. As to (2) 
Consd. Salvesen (or von Lorang) v. Austrian 
Property Administrator, [1927] A. O. 641. 


925. Add. Annotation :—Consd. Inverclyde v. 


Inverclyde, [1931] P. 29. 


926. Add. Annotations :—N.F. Graham v. Graham, 


{1923} P. 81. Consd. Inverclyde v. Inver- 
clyde, [1931] P. 29. Folid. White (otherwise 
Bennett) v. White, [1937] P. 111. Refd. Mit- 
ford v. Mitford [1923] P. 180. 


926a. Parties domiciled in country where decree 
sought — Validity of marriage in dispute.]— 
(1) Where the validity of a marriage is in 
dispute the ct. of the domicil of the parties 


Or domicil.J—Tho ct. | the Ct. of K. B. of S. had jurisdiction 
Indian Divorce Act.] has jurisdiction to entertain a suit for e make a decree of the nullity of a 


hos : restitution of conjugal rights where the arriage entered into in 8.—Q. v. G., 

nee ke hen bg edocs varties were domiclled or wore both (1928) iW. W. R. 651; 22 Sask. L. R. 
: ; oO ts) é resident in New Sou — ° 

decree of judicial separation from her Walos at the time of the institution of ice: NDS ». Me- 


husband, the Bombay High Ct. has 


pn ii. »}—-HrE 
jurisdiction to grant the relief asked | BO, 8ult.—BOARDMAN_ 0, BOARDMAN DONALD, >, [1932] 1D. L. R. 96.-—CAN, 


ree 36 8S. R 


S. W. 474; 53 








for, if petitioner, when she last resided "29 , til. —Where petition 
in India, stayed with her husband in 8. W. W. N. 182.--AUS. Who had married her firs husband 
any place within the jurisdiction of the - ——.]—On petition by a wife for | a man who was domiciled in England, 


ct.—Dx Souza v. DE Souza (1935), | restitution of conjugal rights :—Held : ht apnul t of hb 
I. L. R. 59 Bom. 570.—IND. resp, had an Irish domicil. & the ct marriage which Was of her second 





gi. -——— -}—-Where a wifo brings 


urisdiction to give relief, it being | India & petitioner was resident in 


an action of separation & aliment | immaterial whether resp. was_or was | India :—Held: the cts. in India had 


against her husband on the ground of | not an American 


citizen.— BELL v. uriediction to deal with the matter — 


a matrimonial offence committed by | BELL, [1922] 2 I. R. 152.—IR. oR WENKENBACH T. is Ry 


tho husband while domiciled in Scot- m i. 





}—~Peti d [1937] 1 Cal. 417.—IN 
land, the ot. in Scotland has jurisdiction | jn New eulngd to nee Te Cale 


——.]——A Scots ‘woman 





n iv. 


te ihe “binaiies of err prior | dence established that resps.’ domicilo | married an Indian in Scotland. There 


to the brir nging of the act 
husband has take 


on the | of origin was New Zoaland, & negatived | was child of the marriage. After 
n up his permanent | any inference that he had acquired @ | the pera had lived _ together for 


Pecans page ~ Pea aa ie a donmicil in a fresh domicile. In 1923, eras “went to several years, latter! dia, the 
fore ry.—Ramsay ov. Ramaay, ie Federated Malay Sta an | woman stunned to Sootland & brought 
[1925] 3. c. Hi SCOT. empleyes of the English Civil Service, an action of declaration of nullity of 

st. Separation for cruelty—Cruelty ding there with petitioner from | marriage. At the date of the action 


within jurisdictton.)—In a suit for | 1923 to 1934, when she returned to | ¢ I t 
judicial separation on the ground of | New Zealand, where he wished her to schemas ae ‘ aca a on 
crucity, the ct. will not necessaril remain with the child of the marriage. personally on him, & he did not defend 


deman roof of matrimonial domic Resp. romained in the Malay States. 


he action :—Held; the ct. had juris- 


within its juriadiction, but at least { Petitioner a pe aot for a decree_ for | diction to try the action. 


there must be acts of cruelty committed restitution o 


conjugal rights :—Held;: Observed that the question of juris- 


or apprehended within its jurisdiction, granting the decres, in the circum: | qdicti t free from difficul 
from which it is the function of tho stances, the ct. ou exercise the | the general taaeation whetifer the. a 
rotect the Ae Aer cee .—SMITH v. discretion core © y.sect. 8 of the | of the man’s domicil had not exclusive 


ot. to p 
Sarre, (1934) N. L —S. AF. Divorce & 


seduse ER wv. 
{1929} 3 sags R. 167.—CAN. 


onial Causes Act, is i f t 
. Protest. to jurisdiction — Pro- | 1928, in favour of » | jurisdiction in actions of nullity might 
MILLER (Man.), | % BEST, [1935] N. Z. 


etitioner.—BEsT | require to be reconsidered oe: 
. R. 593.—N. Z. | Douaat. v. CHITNAVIS, [1937] 8. ©. 


PART X. SECT. 1, SUB-SECT. 5. oe sl 
° cated v. ——.}-The Ct. of 
PART X. SEOT. 1, SUB-SECT. 4. n i, —— ——.}—An a appucs pearee 2 in Bench Saskatchewan j 
21 ii. ——-.}—-The High Ct. of | a nullity of marriage 8 diction to entertain an action for the 


9 
Bones has jurisdiction to entertain | mine the question of the janndiction annulment of a marriage celebrated itn 


etition for restitution of Popes bor ot the Ct. of K. B. 


of S. to entertain | Saskatchewan whether or not the 


vg ta a by a Christian wife of a the action. The marriage was ee husband was domiciled in Saskat- 
band if the wife Algae at the ae of brated in 8.; the husband, plitf., chewan at the Linctals . ne issue of rhe 
hr petition residing Bom domiolled & resident in A. at the time writ.— 


REID (OTHE E FRANCIS) o 
DALAL ¥. DALAL ON I. L. my "54 of the commencement of the action, | FRaNoIs ye See (1930) « DL. BR 3il: : 
87 IND. reeiding 
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Bom. — & the was 


in M. :—Held . 3 Ww. W. 


Annctlions :—As to 
[1931] P, 29. 
1937} P. 111. 


926b. Jurisdiction dependent on 


country where decree sought-—— Petitioner 
not residing in country where decree 
sought.J—While residence only is sutti- 
cient to found jurisdiction in nullity 
actions, as distinguished from divorce 


has jurisdiction, whether it is an exclusive 
jurisdiction or not, to pronounce a decree 
of nullity of marriage. 

(2) A decree of nullity of marriage pro- 
nounced by a ct. of competent jurisdiction, 
whatever be the ground of the decree, is a 
judgment determining status & is equivalent 
to a judgment in rem. 

(3) Where the parties are domiciled in a 
foreign country a decree of nullity of marriage 
pronounced by & competent ct. of that 
country will, in the absence of fraud or 
collusion, be recognised as binding & con- 
clusive by the cts. of England & Scotland, 
unless it offends against British notions of 
substantial justice.—SALVESEN (OR VON 
LORANG) v. AUSTRIAN PROPERTY ADMINIS- 
TRATOR, [1927] A. O. 641; 96 L. J. P. C. 
105; 137 L. 7 571; 48 T. L. R. 609, H. L. 


Folld. Inverclyde v. Inverclyde, 
Dinas’ hite powcr ee Bennett) v. White, 
As to (3) Refd. H. v. H. (No. 2) (1928), 97 
.J.P.116; Nachimson v. Nachimaon, [1930] 1.217, 0. A. 
domicil.]— A 
decree annulling a marriage on the ground 
of impotence is a }.1dgment in rem altering the 
status of the parties, & can be pronounced 
only by the ct. of their domicil. A decree 
annulling a marriage on this ground deals 
with a marriage which till the date of the 
decree was voidable only & not void. In 
substance it is a decree for the dissolution 
of that marriage, & is thus distinguished 
from decrees annulling marriages for illegality 
or informality.—INVERCLYDE (OTHERWISE 
TRIPP) v. INVERCLYDE, [1931] P. 29; 100 





Respondent residing in 


previous divorcee 


Vol. XL—Conflict of Laws. 


sl. Nullitiy based 
foreign divorce deur ae-— 
proof of law |—An aciion for nullity 
based on an allegation 
marriago owing to the invalidity of a 
dismissed, 


on invalidity of 
Neceasity for D.bL. R. 1051: 


Cases 926a—926d. 


L.J.P.16; 144 L. T. 212; 95 J. P.78; 47 
T. L. R. 140; 74 Sol. Jo. 863; 29 L. G. R. 358. 


Annotation :---Consd. White (otherwise Bennett) v. White, 
[1937] P. 111. 


926c. Marriage not celebrated in country where 


decree sought—Marriage in country where 
former decree of dissolution invalid.]—-PAauL 
v. PAUL (1986), 80 Sol. Jo. 555. 


Proceedings where wife petitioner 
resident & domiciled—Bigamous marriage. | — 
On a petition by a woman for nullity of a 
form of marriage contracted in a foreign 
country on the ground of the bigamy of the 
man, the domicil of the man is not an essential 
ingredient to found jurisdiction. A woman, 
petitioner for nullity, went through a form 
of marriage abroad with a man whose wife 
was living, & two days later left the place of 
the marriage without consummation. Peti- 
tioner was domiciled & resident in Mngland ; 
the man, resp., was domiciled either in Malta, 
his domicil of origin, or Australia, his domicil 
of choice, & had never resided here. The 
man was served with notice to appear. He 
acknowledged service, but did not enter 
appearance. He also signed a written admis- 
sion that when he went through the form 
of marriage with petitioner he was a married 
man :—Held: the w oan never acquired 
the domicil of the man & in the circumstances 
of the case the et. had jurisdiction & the 
woman was entitled to a decree nisi of nullity. 
Qu.: whether the ct. would have had 
jurisdiction if the man had entered appear- 
ance under protest.—WHITE (OTHEKWISH 





M4cDoONALD v. Nasu (Man. ) (1920) 4 
2 W. W. it. 84.—CAN. 


qvii —---.J-—Petitioner &  resp., 
both born in British Columbia, were 
married in Vancouver in 1917. In the 
fall of 1923 resp. went to Portland, 


of previous 


in the 


actions, such residence must be bond 
fide. Where a petition setting up 
grounds for a declaration of nullity 
was erroneously dismissed, the ct. 
declined to reinstate the petition, as 
petitioner was merely a casual visitor 
although his wife was a resident, in 
British Columbia.—PURDY v. Purpy, 
an 2 W. W. R. 551.—CAN. 


fi. AMVAKIDIS ¥, 
KrnKorr, [1929] 4D. L. R. 1060.—CAN. 


o iii. Necessity for domicile or 
residence of ita .J—In the case of a 
marriage void ab initio, the ct. has no 
jurisdiction to entertain a suit for a 
declaration of nullity of marriage 
unless the marriage in question was 
celebrated in this State, or both parties 
to the ceremony of marriage either were 
domiciled or resident in the State at 
the time of the institution of the suit.— 
oe MAXWELL (1929), 47 N.S. W. 

W.N. 100.—AUS., 


pi. -}—The ct. cannot entertaiz 
a anit for a declaration of the nullity 
of a marriage where resp. is neither 
domiciled nor resident within the 
province & the marriage was not cele- 
rated therein. Where such a suit is 
brought by the man its dismissal on 
the ground that resp. has not his 
domicile is, necessarily, a recognition 
by the ct. that the alleged marriage ts 
null.— HUTCHINGS v. HUTCHINGS (OR 
BROWNING), [1930] 2 WwW. W. R. 565; 
4D. L. R. 673; 39 Man. L. R. 66.—CAN. 
P ii. -+-The ct. of pltf.’s 
domicile has exclusive jurisdiction in 
suits eon lias Ne ron me ground of 
impo LEMIN v. FLEMING, 
SCONES L. R. 90; 0. R. 588.—CAN. 
p iii, ———.J—W. W., {1935} 1 
w" W.R.293; 42 Man. LR. 578.—CAN. 


J.8, 


—— ——.]}—V 











absence of proof of the law of the place 
of the previous divorce proceedings.—— 
LEIGH » Lean, [1937] 1D. L. R. 773; 
O. RR. 239.--CAN. 


ra X. SECT. 2, SUB-SECT. 1.—A. 


—.]— POT] pete vw. POTRATZ 
(Sek. ds [1926] 1D. L. KR. 147.—CAN, 


q ii. ——-.J—A aces obtained by 
a Wife in a foreign State, when her hus- 
band was domiciled in Saskatchewan, 
not recoguised as valid.—HBURNFIKL v. 
BURNFIEL, [1926] 2 D. L. R. 129: 
(1926) 1 WwW. Ww. R. 657; 20 Sask. L. R. 
a Figen 


_—— Sa rae diy v. SHRASER, 
see) & ae 196; ee z 
aaoe 22 ae "L. R. 26 
Garying Tigoe1 2 D. R. 906 ; 119263 
2 Ms W. R. 129. oAN. 


——.}--BROWN v. McINNESS, 
ser} 2D. L. R. 655; [1927] 1 
W.W.R. ee a C. R. 324.—CAN. 


a: MONUTT v. CREE (1928), 
an a 66 8. I 332; 84 KR. de J. 370.— 


-——-.J—A decree of divorce 
siraines in a foreign country is not 
recognised as valid in Canada if at the 
time of the decree the husband was 
domiciled in Canada, even though he 
had then resided in said fore 
coun long enough to give the c 
thereof jurisdiction under the law of 
that country to grant the decree. 
Where subsequently to such a divorce 
one of the parties shi through 
a form of marriage the other 
marriage still. waiving ide the law 

8 under aw 
their domicil, said urported 
will be declared null Me oll, —_ 
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Oregon, & ufter remaining there a fow 
weeks went to Lous Angelos, California, 
where he remained until Jan. 1925. 
Late in 1924 he commenced divorce 
proceedings in Portland & a decree of 
divorce was rranted him in Apr. 1925. 
He then retuned to Vancouver & in 
Apr. 1926, he, with another woman, 
went to Bellingham in Washington, 
where they went through a form of 
marriage before a magistrate & 
returned to Vancouver. Petitioner 
filed her petition herein in May, 1929. 
The law of the State of Oregon requires 
that pltf. in a divorce action must havo 
been a resident & inhabitant of the 
State of Oregon one year next prior 
to the commencement of the sult & 
the Supreme Ct. of the State has 
defined domicll, residence & inhabitance 
as synonymous in relation to divorce 
proceedings :—Held: on the evidence, 
nop. did not renounce his British 

Columbia dornicil, he was not in the 
ordinary meuning of the words a 
‘‘resident ’ or “ inhabitant ’’ of the 
State of Oregon & did not acquire 
a domicil there. Domicil being the 
governing factor, there was no juris- 
diction in the cts. of the State of 
Oregon to grant a decree of divoree, & 
petitioner herein should be granted a 
decree absolute.—BIGGAR v. BIGGAR, 
(1030) 2 D. L. R. 940; 42 B. OR. 
329.—CAN. 

vili. -}The cts. in Canada 
will recognise the binding effect of a 
decree of divorce obtained in a foreign 
country against a fusbend domiciled 
outside Canada although he was not 
domiciled in the country of the ct. 
which granted the decree, if the cts. 
of the country of his domicile would 
recognise the validity of the decree. 


23 





Cases 926d—946a. 


BENNETT) v. WHITE, es7] P. 111; [1937] 
1 AlN EB. R. 708; 106 L. J. P. 49; 156 L. T. 
422; 53 'T. L. R. 442; 81 Sol. Jo. 280. 

928. Add. Annotation :—Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
(1927) we O. 641. 

929. Add. Annotation :—Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[19977 A. O. 641. | 

930. Add. Annotations :—Refd. Rudd v. Rudd, 
eee i Hughes v. Hughes (1932), 48 

982. Add. Anvoudione: :—Generally, Refd.Salvesen 
(or von Lorang) v. aren a! Adminis- 
trator, [1927] A. O. 641 achimson uv. 
Nachimson, [1930] P. 217. 


935. Add. Annotations :—As to (1) Folld. Mitford 
v. Mitford (1923), 92 L. J. P. 90. Consd. 
Crowe v. Crowe, [1937] 2 All EH. R. 723. Ae to 
(2) Apld. Vardy v. Smith (otherwise Vardy) 
(1982), 148 L. T. 124. Refd. Nachimson v. 
Nachimson, [1930] P. 217. Ae to (8) Refd. 
Eustace v. Eustace, [1924] P. 45. 

035a. eenitome 
ante. 








No. 903a, 





943a. -}—In an action for revocation of letters 
of administration granted in 1916 pltf. 
claimed that she was the lawful widow of 
the deceased inasmuch as a decree of divorce 
granted to the deceased ‘n Paris in 1911 
was invalid by reason of his not being 
domiciled there at the time & of substantia 

injustice in the proceedings of the French 
Ct. Defi., whom the deceased had married 
in 1915, & who had obtained a grant of 
administration, claimed that she was his 
lawful widow :—Held: the proceedings of 
the French Ct. could not be declared irregular 
or contrary to natural justice, & therefore 
the action failed._-Varpy v. SMITH (OTHER- 
' WISH VaRDY) (1982), 148 L. T. 124; 49 

T. L. R. 36, C. A. 


In the present case the husband was 


sent notice of the p 
domioiled in the English legal pense in 


tioner herein was 


of divorce in California on the ground 
of wilful desertion :—Held: after 
receiving expert evidence of the law of 
Oregon & of the effect of ‘the full 
faith & oredit clause’”’ of the U.S. 
Constitution, that under the law of 
Oregon the wife could not claim a 
separate residence from that of her 


the Swiss Ct. 


946a,. —— 


roceedings to te 
formed in wr fing 
n when the wife obtained a decree 2 her that she denied the jurisdiction 
It was found, upon 
the evidence, that the Canton of —Ke 
Neuchatel was never the domicile of 
resp. herein & that petitioner herein 
did not in fact submit to the juris- q xi. 
thereof :—-Held: gol 

lea & cross- 


diction of the ct. 
even if the entry of a 
demand in the cts. of 


ENGLISH AND Empree Dicest SupPLEMENT. 


944. pe Annotations :—Expld. Salvesen (or von 


Ene) Austrian Property Administrator, 
ones C. 641. Rola. tford v. Mitford, 
{1923} P, 130; pave adopoulos v. Pa ado- 
poulos (1929), 46 'T. R. 44. Refd. Inver- 
clyde v. Inverclyde, [1931] P. 29. 


-]|—The husband, of British nationality 
‘& domicil, married a woman of German 
nationality & domicil in Berlin in accordance 
with German law on Jan. 6, 1914. On 
Oct. 23, 1914, a German ct. annulled the 
marriage under a provision of the German 
Civil de, & this decree of nullity was 
upheld on appeal. On Mar. 4, 1930, the 
woman, resp. in the present suit, con- 
Lier in Germany a second marriage, in 

chr Arie of which the first husband, the present 
petitioner, claimed relief :—Held : the Ger- 
man decision was a conclusive adjudication 
between the parties, & no marriage was at the 
commencement of the suit or now sub- 
sisting.— MITFORD v. MITFORD & VON KUHL- 
MANN, [1923] P. 180; 92 L. J. P. 90; 129 
L. T. 158; 88 T. lL. R. 850. 





Annotation : —Consd. Inverclyde v. Inverclyde, (1931] P. 29. 
-944b. ———.]—-SALVESEN (OR VON LORANG) v. 


AUSTRIAN PROPERTY ADMINISTRATOR, No. 
226a, ante. 





No cohabitation.}—An English- 
man married an Englishwoman in England, 
but there was no cohabitation, & the wife 
went almost immediately to Canada & the 
United States, and on her application a 
ct. in Michigan, U.S.A., granted her a decree 
of nullity of marriage on the ground that it 
was & marriage in form of law but not in legal 
effect. The husband had agreed to the 
decree being made. Thinking herself free, 
the wife went through a form of marriage 
with another man & lived with him as his 
wife. The first husband, who was domiciled 
in England, now petitioned for the dissolution 
of his marriage, citing the second man as co- 


of Washington :—Held: his subse- 

uent marriage was therefore invalid 
& the woman he then married could not 
share in his estate in British Columbia. 
GRAHAM EsTaTR, N Share U. 





.J-—A French divorce dis- 
a Canadian marriage between 


Canadian citizens domiciled in Quebec 
euchatel on 


husband so as to transfer jurisdiction 
over a divorce action neve them to 
another state than that of his domicile 
vase he had f abet her cause by wilful 
desertion since the uestion 
whether the ants had acquired the right 
on said ground to establish a se ghd 
domioile or residence in Califo 


one go to the root Pi oc {unis 
toe one California Ct 
ion redit clause ”’ eed Soe 


* ene Oregon Ct. to recognise 
ornia decree without ing 
Aether she had acquired said right.— 
WYLLIE v. MARTIN, cee 3 W. W. R. 
465 « 44 B. C. R. 486.—CAN. 
q ix. ——.}—Resp. herein, a native 
& ditizen of Switsoriand. who had Hved 
Bince 1927 in Alborta & British 
Oolumbia, & had married the petitioner 
herein, also a Swiss, in British 
Columbia, obtatned in 1935 a decree of 
divorce from titioner herein in the 
Ota. of tho epublic & Canton of 
Neuchatel, Switzerland. Almost im- 
mediately thereafter resp. returned to 
his fara. in British Columbia. The 
Swiss consul at Vancouver who had 


behalf of petitioner had been authorised 
by her, that fact would not preclude 
her from denying the validity of the 
Neuchatel decree ; also, the contention 
that because the decree granted by oe 
Cts. of the sae dear igerts of Neuchate 

one which would Posornieed. = 
valid by the cts. of the Swiss domicile 
of resp. herein, it must ber ised as 
valid here, could not be upheld, since, 
in order to sustain the contention it 
must be established that when he 
launched the proceedings in Switzer- 
land he had a domicile in some one of 
the republics of Switzerland.—-CHATE- 
NAY v. CHATENAY, [1938] 1 OW, W. R. 


ih Piss 

-}—A wife who has sued for 
& btained: a divorce in a foreign ct. 
cannot be heard, procecdings to 
determine her r . to share in her 
divorced husband’ te upon his 
death intestate, to 2 ate on the juris- 
diot. eer of said ot. to grant the divorce. 
It having been found be herein that the 
deceased husband was domiciled in 
British Columbia at the time his first 
wife obtained a divorce in the o Btats 
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will be deemed valid until properly 


vacated by a eels ao f ct.—-STEPHENS 


». Fatcu, (1937] 3 D. L. R. 605.— 
CAN. 


927 v. .}~—As the 
domicil of a wife is the husband's 
domicil & foreign procee cannot 
affect the le stata of a marriage 
in Canada, where the grounds support- 
ing a foreign decree would not sup ue 
& decree under anlaw :—H 
wife’s divorce & re-marriage in Min- 
nesota constituted legal adultery, & 
furnished und for the husband's 
an for peoepde of the Canadian 

arriage. — BELL v. CaMPBELL, 
(1921 | 2W. W. . R. 849.—CAN 


927 vi. ‘Where a 
husband had left Manito for the 
purp urpose of obtaining a divorve which 

) ne pou not have ebtained there, & 
oe a divorce abroad & 


oe wife's 





oe SE 








8 eee Md 
e * 


prayer rice Whe should 


granted.— 
ATES 0. toad) 4 LD. L. R 
835: 3 WwW. W Yarns 03 
936 tii. —— ——. 


— anus 
v. Gaomarnry, No. 879 iv., ante.—OAN. 


_ respondent. The suit was undefended, but 

was referred by the Assize Comr. to the 
King’s Proctor on the question of connivance : 
—Held: the American decree was invalid.— 
CLAYTON v. CLAYTON & SHARMAN, [1932] P. 
45; 101 L. J. P. 23; 146 L. T. 327; 48 
T. L. RB. 191; 76 Sol. Jo. 96. 


Annotation :-—Refd. Hughes v. Hughes (1932), 147 L. T. 20. 
946b. Foreign court without jurisdiction to grant 


decree of nullity. nglan — The disability of a foreigner 
to marry in E nd otherwise than in accord- 
ance with the. Ts w of his country as regards 
matters of form is a disability of which he can 
divest himself at will & therefore constitutes 
no objection to the validity of a marriage con- 
tracted by him in England in English form. 
A decree of a foreign ct. invalidating such a 
marriage is recognisable in England only if 
the foreign ct. has jurisdiction over the 
marriage & even then is open to examination. 
Want of jurisdiction cannot be cured by 
mere consent of the parties. A decree of a 
foreign ct. purporting to annul an English 
marriage under these circumstances is not 
severable, & if it is incompetent to annul the 
marriage, neither ix it competent to award 
maintenance or a lump sum in lieu of main- 
tenance. 
The husband, a domiciled Cypriot, married 
a Frenchwoman in England in English form. 
Afterwards he repudiated the marriage on 
the ground that it was not in form in accord- 
ance with the law of his domicil. Later, on 
proceedings by the wife in a Cypriot ct., the 
marriage was declared null on the same 
ground by consent of the parties, & it was 
further declared that the husband shoul 
pay the wife a lump sum in satisfaction of all 
ae including maintenance. The Cypriot 
the terms of its constitution had no 
are eres to annul a marriage. Still later, 
the wife, finding the husband in England, 
took out a summons against him for neglect 
to maintain her under the Summary Juris- 
diction (Se ag & Maintenance) Acts, 
1895 to 1925. The summary jurisdiction 
ct., upholding the marriage, ordered the 
husband to pay maintenance :—Held: the 
marriage was good & the agreement to 
set it aside illegal, that the decree of the ct. 
in Cyprus was pronounced without juris- 
diction in compromising maintenance as 
well as in annulling the marriage, & that the 
order of the ct. of summary jurisdiction must 
stand, the measure of maintenance within 
the limits of the Summary Jurisdiction Act 
being the means of the parties at the time of 
the proceedings. PAPADOPOULOS v. PAPADO- 
POULOS, [1930] P. 56; 99 L. J. P. 1; 142 
L. T. 237 ; 945. P. 39; 28 L. G. R. 73. 


Annojation :—Apld. Marcovitch v. Marcovitch (1934), 151 


947. Add. Citation :-—sub nom. SUGDEN v. LOLLEY, 


2 Ol. & Fin. 567, n. 
Add. Annotation :—Consd. Salvesen (or von 


Vol. XI.—Conflict of Laws. Cases 946a--95la. 


)v. Austrian Property Administrator, 


Lorang 
[1927] A. O. 641. 





-~.}+—In 1935 a maintenance order was 
made in a ct. of summary jurisdiction in 
England against M., a German subject. In 
1936 a decree of divorce was pronounced 
between M. & his wife in Germany. Both 
parties had submitted to the jurisdiction of 
the ct. & the decree was pronounced on 

unds that by insulting behaviour & 
incompatibility of temper the wife had failed 
to 1 her marriage obligations. M. then 
ap sate for a revocation of the maintenance 
or The justices refused the application 
for ihe following reasons: (i) they considered 
that the fact that the marriage had been 
dissolved in Germany on grounds which 
would not be recognised in England was not a 
sufficient reason for them to discharge the 
order, & (ii) the wife’s financial position had 
not changed & was such that she required the 
maintenance payable under the order for 
her support, & the justices therefore exercised 
their discretion in her favour. The husband 
appealed :—Held: (1) the decree of the 
German ct. was valid & binding throughout 
the world & the justices were not concerned 
with the question whether the grounds of 
divorce were recognised in England; (2) in 
the case of a foreign divorce where the parties 
could not make any application to the Divorce 
Ct. in England the continuance of the award 
of maintenance is not a judicial exercise of 


' the magistrates’ discretion. 


Observations on procedure on proof of a 
decree of dissolution of marriage by a foreign 
ct.—-MEzGRR v. MEezcur, [1937] P. 19; [1936] 
3 All EB. R. 180; 106 1. J. P. 1; 155 
L. T. 491; 100 J. P. 475; 53 T. 5. R. 18; 
80 Sol. Jo. 916; 34 L. G. R. 608; 30 Cox 
C. C. 467. 

.}—A husband & wife were married in 
1916. In 1922 they went to America, where 
they settled, the husband getting employ- 
ment. In 1925 the husband deserted his 
wife & in 1926 at the husband’s request the 
wife visited certain lawyers in America, 
where she saw the husband. He said he had 
decided to take divorce proceedings against 
her & that he would pay her a certain weekly 
sum & give her the custody of the child of 
the marriage. The wife agreed to this, & a 
divorce petition was duly filed by the hus- 
band alleging cruelty by the wife, & alleging 
that he ‘ resides in & is an inhabitant of the 
State of Michigan.”’ No answer was put in 
by the wife, she did not take the point that 
the husband was not domiciled in that State, 
& she did not defend the case. <A decree was 
duly made. The wife returned to England &, 
in order to test the validity of the American 
divorce, she aida age a eee etition for divorce 
in England allegi ry by the husband 
with the woman w bes he had married since 
the American divorce :—Held: (1) it was 
clear from the evidence that the husband was 





consent.}—Petitioner was deemed to be | California on Pilar ground that at the 
coneclied in New Zealand by virtue of | time of the marr! resp. was @ minor 
Divorce & Matrimonial Causes Amend- | & did not obtain the consent antes 


LE sg ait rr ante, peal CRO- | ment Act, 1930. Resp. was an Ameri: by the law of that State :—Held: 


PART X. SECT. 2, SUB-SECT. 2 


can sailor domiciled in California. marriage was, in the conn lation of 

ee ee matters were proved to entitle peti: the law of this country subsaiat- 

BURPEE vo eee ( , 5, Troe tioner to a divorce if her @ with & that a decree wat for ita dis- 
D. L. R. 18; 2W. W. R. 3, . was 80 » but {In 192 resp. ’s | solution should be —C 


granted. ARTER 
fa er, acting on behalf, obtained | v. CARTER, [1932] N. on L. R. 1104.— 
marriage in NZ. 


a decree of nullity of 
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cial es ait AC 


Cases 951a—1010. 


952, 


domiciled in the State of Michigan when he 
filed his petition for divorce, & the decree 
granted in that State was a valid one. The 
wife, being a single woman, could not, there- 
fore, bring a petition for divorce in England ; 
(2) the American decree was not invalidated 
by the fact that the interview between the 
parties at the lawyers might in England be 
considered to amount to collusion.—CrRoWE 
v. CROWE, [1937] 2 All E. R. 723; 157 L. T. 
557; 81 Sol. Jo. 309. 


Add. Annotations: —Consd. Jacobsen v. 
Frachon (1927), 44 T. L. R. 103; Salvesen 
(or von Lorang) v. Austrian Property Ad- 
ministrator, [1927] A. C. 641. Refd. Mitford 
v. Mitford, [1923] P. 130; Rudd v. Rudd, 
[1924] P. 72; Papadopoulos v. Papadopoulos, 
[1930] P. 55; Hughes v. Hughes (1932), 48 
T. L. R. 328. 


952a. Decree made by mistake—Authority to 


appear for petitioner withdrawn.]—In this 
undefended suit the wife petitioned for the 
dissolution of her marriage on the ground of 
her husband’s adultery in Egypt. 
whe was engaged in business in Egypt, 
appeared under protest to the jurisdiction 


_ & said that he was domiciled in Egypt. An 


966. 


969. 


order was made for the trial of the issue prior 
to the hearing of the suit, but later resp. 
abandoned his plea to the jurisdiction. At 
the hearing the judge drew the attention of 


Resp., |. 


956. Add. Annotation : — Refd. 


ENGLISH AND Empire DicEest SUPPLEMENT. 


counsel to the fact that petitioner had in 
1930 petitioned for divorce in-Egypt, & had 
been granted in May, 1930, a decree nisi of 
divorce in H.M. Ct. at Alexandria; that 
the husband had given evidence in that suit, 
though it was undefended, & had given 
evidence that he was domiciled in Egypt. 
The hearing was adjourned for the pro- 
duction of the ct. record from Alexandria, 
which was forthcoming at the resumed hear- 
ing :—Held: the proceedings in Egypt 
amounted to nothing at all, because petitioner 
had withdrawn all authority from anybody 
to appear in the cts. of that country. The 
judge at Alexandria was not informed of that 
fact, & he proceeded with the suit on the 
footing that she was represented, whereas 
she was not. The domicile was really 
English. A decree nisi was pronounced.— 
HUGHES v. HUGHES (1932), 147 L. T. 20; 48 
T. L. R. 328; 76 Sol. Jo. 344. 


958a. Order for maintenance-—No jurisdiction to 


grant divorce.|—-SIMONS v. StmMons, [1938] 4 
All EK. Rt. 436; 159 L. T. 576; 55 T. L. R. 
120; 82 Sol. Jo. 9338. 


‘\'954a. Award of maintenance by foreign court— 


Court incompetent to annul marriage.]— 
PAPADOPOULOS Uv. PAPADOPOULOS, No. 946b, 
ante. 

Nachimson  v. 
Nachimson, [1930] P. 217. 


Part XIl.——Assignment of, Property on Marriage. 


Add. Annotation :—Refd. Rudd v. Rudd, 
[1924] P. 72. 

Add. Annotations :—As to (2) Refd. Banque 
Internationale de Commerce de Petrograd 
v. Goukassow, [1923] 2 Kk. B. 682. Generally, 


Refd. Republica de Guatemala v. Nunez, 
[1927] 1 K. B. 669. 


1000. Add. Annotation :—Consd. A.-G. v. Belilios, 


PART X. SECT. 2, SUB-SECT. 3. 


952 {. For “14 0. L. R. 234 ” read 
"14 0. L. R. 434." 


962 ii. ——-.]-—-OWEN v. ROBINSON 


[1928] 1 K. B. 798. 


enone 


nised.}] — DRAKE (OTHERWISE 
LAREN) 0. MACLARE 


per [1929] 3 
D. L. R. 159; 2 W. W. BR. 87.—CAN. 


1007. For existing citations read ‘‘ (1854), 18 


Beav. 128; 2 Eq. Rep. 593; 23 L. J. Ch. 
265; 23 L. T. O. S. 318; 18 Jur. 736; 62 
KE. R. 51; affd. on other grounds (1855), 7 
De G. M. & G. 78, L. C.” 


1009. Add. Annotation :—Consd. Goff v. Goff, 
[1934] P. 107. 
1010. Add. Annotation :—Consd. Goff v. Goff, 


[1934] P. 107. 





an order giving her their custody.— 
He SNYDER, SNYDER v. SNYDER, (1937) 
3D. L. R. 151; [1927] 2 W. W. R. 

954 vi. On orders for alimony.}— 


Mac: 





OTHERWISE OWEN), [1925] N. Z L. R. 
91.—N.Z, 


sw. Presumption in favour of validity 
of proceedings.)-—— FIELDS v. FIELDS, 
ee 2D. 1, R, 256; 58 N.S. R. 66,— 


sx. Foreign court without jurisdiction 
—Doubt as to husband’a domicil.}—A 
decree of divorce granted to a wife by 
a oct. of a foreign state whorein the 
husband was born & had lived con- 
tinuously up to a time shortly before 
the date of the commencement of the 
divorce procecedin should not be 
pronounced invalid by our cts., when 
collaterally attacked years afterwards 
on the ground that at said date the 
husband had acquired another domici] 
unloas there is the clearest possible proot 
that the new domicil had then been aa- 

wired byhim.—GILBERT v, STANDARD 

Rost Co. (Alta.). (1928) 4 D.L. kh. 
371; [1928] 3 W. W. R. 111.—CAN. 


sy. No domicil in country of 
court granting decree—Decree not recog- 





PART X. SECT. ra SUB-SECT. 4. 


054 iv. ———-.]—By docree of 
the Michigan ct. the mother of infants 
was gtanted a divorce from the father 
& awarded the custody of the infants, 
until they reached a certain age or 
until the further order of tbe ct. 
Tho infants were in the custody of the 





father in Ontario :—Held: the decrec: 


was not conclusive upon an application 
to an Ontario ct. for an order for 
custody, more especially as the judg- 
ment of the Michigan ct. was not final. 
—Re Gay, {1926} 3 D. L. R. 349; 59 
O. L. R. 40.—CAN. 

954 v. ——-,]—Where children 
wero residing with their father in 4 

rovince where he was engaged 

usiness, & their welfare would be 
best served by leaving them in his 
custody :—Held: his ch aperse to be 
appointed their guardian should be 
granted, notwithstanding the fact that 
thoir mother, in securing a dfvorce in 
an undefended action in a fore ct., 
had also obtained as incidental] thereto 
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A judgment of a foreign ct. awarding 
alimony to a husband is enforceable 
in Ontario, although the Ontario ct. 
does not know or recognise any right 
to alimony in a husband against his 
wife.-BURCHELL 0. BURCHELL, [1926] 
2D. L. R. 595; 580. L. R. 515.— CAN 


PART XII. SECT. 2, SUB-SECT. 1.—F. 

ni, --—- —-— Marriage to domiciled 
Englishman—Effect of English divorce 
decree.|-A domiciled Englishman & a 
domiciled Scotswoman entered into an 


ante-nuptial marriage co f which 
contained this clause, ‘“‘ is hereby 
declared that these presents shall be 


interpreted & the rights of the parties 

ated by the law of Scotland.” 
The wife obtained decree of divorce 
in the English cts. :—Held: the rights 
of parties under the contract arising 
on divorce fell to be regulated in the 
same manner as if decree of divorce had 
been pronounced by the Scottish cts.— 
DRUMMOND vw. BELL-IRVING, [1930} 
Ss. C. 704.—SCOT. 


Vol. XI.—Conflict of Laws. Cases 1088—1054. 


Part XIV.—Foreign Judgments. 


See, now, Foreign Judgments (Reciprocal 
Enforcement) Act, 19383 (c. 13). 


1038. For ‘‘ No. 383, ante’ read the following :— 
The judgment of a foreign ct. [in this case 

the exors.’ Ct. of Dealing at St. Croix], con- 
sisting of persons interested in the property 

in dispute, will be disregarded in the cts. of 

this country.— PRICE v. DEWHURST (1837), 

8 Sim. 279; Donnelly, 264; 6 L. J. Ch. 226; 

59 E. R. 111; affd. on other grounds (1838), 


4 My. & Cr. 76. 


10338a. Due constitution of court—Necessity for 
BEECH, 
STRUDWICK (1928), 20 Cr. App. Rep. 175, 


strict proof.|—R. v. 


C.C. A. 
10389. Add. Annotation : 





PART XIII. SECT. 2. 


1015 i. As to property—Father en- 
titled by law of infant’s domicil.Jj—An 
infant domiciled in Indore, India, was 
absolutely entitled to a fund in ct., 
& by the law of the Indore State her 
father as legal guardian both of her 
person & property was entitled to 
receive & give legal discharges for all 
moneys coming to her during minority. 
The father applied for payment out 
of the fund to him for the benefit of 
the infant :—Held: the father was 
not entitled as of right to the fund, but 
the ct. must be satisfied by evidence 
that the fund was to be applied for the 
benefit of the infant & in what manner. 
—DHARAMAL v. HOLM PATRICK (LORD), 
{1935] I. RK. 760.—IR. 

r i. -}—The only ct. with juris- 
diction over the custody of an infant 
is the ct. of the domicil of the infant.— 
Copy v. Copy, [1927] 3 D. lL. R. 349; 
(1927) 1 W. W. R. 603; 21 Sask. L. R. 
391.—CAN. 


r fi. Divorce proceedings com- 
menced in Albertau—Removal of children 
by father to another Province.J—W here 
the husband is domiciled in Alberta 
at the time an action for divorce is 
begun, the Supreme Ct. of Alberta has 
jurisdiction in such action to make an 
order awarding the custody of the 
children to the mother even though 
they have been removed by the father 
to a foreign State & are residing therein 
at the time of the application for the 
order.— GOFORTH v. GOFORTH (Alta.), 
[1929)1D.L. R. 58; [1928]3 W. W. R. 
483.—CAN. 

Compare No. 1117 1., post. 

s i. Decree by Serbian court—- 
Whether Scottish court will enforce.}— 
Decrte of divorce & for the custody of 
the child of the marriage had been 
obtained in the Serbian cts. by a 
Serbian, resident in Belgrade, aguinst 

wite, who was a Scotswoman. The 
child, a girl of 8 years of age, was 
resident with her mother in Scotland. 
In a petition to the ct. in Scotland by 
the father for cue ey of the child, the 
mother averred that it would be preju- 
dicial to the health, welfare, & interesta 
of the child that the petition should be 
granted :—. : while petitioner’s 
tight to custody of the child 
already been settled by a competent 
ct., the Scottish ct. was entitled, before 
ordering delivery of the child, to be 
informed of petitioner’s ents 
for the conveyance of the child to 
Belgrade, & for her reception there.— 











As to (1) Consd. Dreyfus 
(C. L.) v. I. R. Comrs., Dreyfus (L. L.) v. 
I. R. Comrs. (1929), 14 Tax Cas. 560. 


1041. Add. Annotation :—Generally, Refd. Em- 


PouuiTr & 


{1908} 1 
K. B. 379. 


1052. Add. 


RADOYEVITCH v. RADOYEVITCH, [1930] 
S. C. 619.—SCOT. 


PART XIII. SECT. 3. 

ti. —— —— Court of husband’s 
domicil.}—In a petition brought by 
the wife of a domiciled Scotsman for 
custody of the only child of the 
marriage, or otherwise fdr access, the 
husband majntained that the Scottish 
ct., even if it had jurisdiction, could 
not pronowiece any effective order. 
The husband, when the question of 
jurisdiction was raised. was residing 
in New York, where ho held a pro- 
fessional appointmen: ; petitioner was 
living in London, & the child, under 
the care of her paternai grandmother, 
was in France :—Hicld: the Ct. of 
Session, ag the ct. of the hushand’s 
domicil, had jurisdiction to determine 
the questions of custody & accoss ; the 
mere fact that the parties were outwith 
Scotland did not render ineffectual any 
decree which it might pronounce since 
such decree being a decision as to 
status, was a judgment in rem uni- 
versally binding.— PONDER v. PONDER, 
[1932] S. C. 233.— SCOT. 


PART XIV. SECT. 1. 


ai. Order conferring rights on 
committee of lunatic.J}—The rights con- 
ferred upon the committee of a lunatic 
by a ct. of the lunatic’s domicil, with 
reference to personalty, are entitled 
to world-wide recognition.—MRe HIckK- 
BON, [1927] 4 D. L. R. 607; 610. L. R. 
180.—CAN. 

sg. Judgment in default of appear- 
ance.}--A. judgment of the King’s 
Bench Div. in London passcd in default 
of appearance of deft. under the suin- 
mary procedure, without any evidence 
being called, is not a jndgment on the 
merits within sect. 13 (b) of the Code 
of Civil Procedure & a suit cannot be 
brought solely on such a judgment in 
British India.—DrRny MCINTYRE & 
Co. v. Mirrer & Co. (1935), I. L. R. 
62 Calc. 682.—IND. 


PART XIV. SEOT. 2, SUB-SECT. 2.—A. 

1034 iil. -J—~Where a sult js 
brought on a foreign judgment, it is 
not open to deft. to plead that the ct. 
which passed the judgment had no 
jurisdiction to do so, when he himself 
had submitted to the jurisdiction & 
had not challenged it.— GaNGa PRABAD 
vo. GANESOI LAL (1923), I. L. R. 46 
All. 119.—IND. 


1039 1. Eesenttals to establishment of 
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Annotation :-— Refd. 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 

1054. Add. Annotation :—Apld. Rudd v. Rudd, 
[1924] P. 72. 


ployers’ Liability Assce. Corpn. v. Sedgwick, 
Jollins, [1927] A. CO. 95. 


1044a. Judgment of horning.]—(1) An action lies 
in the English cts. on a Scotch judgment 
of horning against a Scotchman born. 
(2) Where aScotch decree adjudges interest to 
be paid, but does not fix the time from which 
it is to run, it is payable from the day of 
citation..— DOUGLAS vt. 
Bing. 686 ; 1 Moo. & P. 663; 61. 7.0.8.0. P. 
157; 1380 E. R. 933. 


Annotations :-—Asto (1) Refd. Don v. Lippmann (1837), 5 Cl. & 
Fin. 1; Cowan v. Braidwood (1840), 9 Dowl. 26 ; Schibaby 
vw. Weatenholz (1870), L. R. 6 
Tousillon eae Ch. D. 851; 


Forrest (1828), 4 


Q. B. 155; 
EKmanuel «. Symon 
Gavin Gibson wv. Gibson, [1913} $ 


Rousillon v. 


Employers’ 





enemte ons Aah n seme cen 


jurisdiction.}— Held : the provisions in 
Jud. Act, 1927 (c. 88), ss. 51, 52, must 
be confined to actions upon judgments 
obtained in the Province of Q., which, 
according to the principles of inter- 
national law, applicahle as between the 
different Provinces of the Dominion, 
are entitled to extra-territorial recogni- 
tion, t.e. to thoso cases in which the 
writ was served within tne Province 
of Q. upon a person domiciled & 
resident therein & who owed allcgiance 
to the laws of Q.—-LUNG v. Lrg, [1929] 
1D. L. R. 180: 68 0. Ll. R.194.—CAN, 

1039 ii. ~+-Deft. must be a 
subject. or resident In the country of 
the forum, or have selected it as pltf. 
or have voluntari!vy submitted to its 
jurisdiction.—Wiu:BhaTER ©. CONNORS 
Bros., Lrp., (1935) 2 D. Tl. TR. 483: 5 
I. Tr. J. (Can.j 275 sub nom, WEBSTER 
McLANCHLAN Oo, v. CONNORS BROSK., 
[1935] 4 D. L. RR. 205; 9M. PP. R. 345. 
—CAN. 





1042 i. Absence of juriadiction— 
Effect of. gee judgment was obtained 
in Florida without jurisdiction. <A 
judgment was given in New Jersey 
upon this, without inquiry as to the 
incrits, In an action upon the New 
Jersey jJudginent :---7leld: both the 
Ylorida & the New Jersey judgments 
were nullities.—FREDELECK A. JONES 
Inc. v. TORONTO GENERAL INSCEH. Co., 
(1933) 2D. L. Rt. 660.—CAN. 

sl. Subject-matter of Judgment out of 
jurisdiction.|—VItf.’s husband pur- 
chased a ticket which drew a horse 
in a sweepstake in the Irlsh Free State 
entitling the purcbasecr to 4 certain 
sum as prize money. Plitf. obtained a 
decree of divorce in the State of Cali- 
fornia & a declaration that she was 
entitled to the muncy, the ticket having 
been *‘ community property ’’ :—Zeld: 
the decree of the Californian Court 
could not have any effect in the Irish 
Free State as tho subject-matter of the 
decree was not within the control of 
the State of California.—McKIE v. 
McKie [1933] 1. lt. 464.—IR. 


PART XIV. SECT. 2, SUB-SECT. 2.—-0. 


1054 xiv. JA judgment 
on an award obtuined in England by 
default cannot be sued on in India, 
since it is not a judgirnent ‘fon the 
merits ’’ within Code of Civil Pro- 
cedure (Act V. of 1908), 8. 13.— 
OPPENHEIM & oO. v. ManomEep 
HANEKF, [1922] 1 A. C. 482; 91 
L. J. P.O. 205; 127 L. T. 196; 49 L. 
R. Ind. App. 174.—-IND. 








Cases 1069—1226. ENGLISH AND Emprre Dicest SUPPLEMENT. 


1069. Add. Annotation :—Refd. The Joannis Vatis 


(No. 2), [1922] P. 213. 


1078. Add. Annotation :—Aes to (1) Apia. Em- 
loyers’ Liability Assce. v. Sedgwick Collins 
(1926), 95 L. J. K. B. 1015. 
1080. Add. Citation :—[1921] B. & O. R. 195. 
1090a. ———.]|—-Rupp v. Rupp, No. 903a, ante. 


1008a. Genera] rule.}—A plea of judgment 
recovered in a foreign ct. of competent 
jurisdiction must show that the judgment so 
recovered is final & conclusive between the 

to the law of the place 
gment is 
FRAY®S v. WorMs (1861), 10 0. B. N.S. 149; 


parties epconnns 
where such ju 


142 H. R. 407. 


1108. Add. Annotation :—Apld. Beatty v. Beatty, 


[1924] 1 K. B. 807. 


1112. Add. Annotation :—Consd. Beatty v. Beatty, 


[1924] 1 K. B. 807. 


1118. Add. Annotation :—Consd. Beatty v. Beatty, 


[1924] 1 K. B. 807. 


1118a. Judgment for payment of sum of money— 
Amount not subject to variation—Alimony.] 


—By the law of the State of New York, where 
@ judgment has 
proper ct. of that State for the payment of 
alimony, & instalments under that judg- 


been pronounced by the 


ment are due & in arrear, it is not competent 


judgment 


226, 0. A. 
pronounced.— 


enforce pa 
country.— 
K. B. 807; 


for that ct. to vary ita judgment in respect 
of the instalments so accrued due :—Held: 
such a jud 


ent is in that respect a final 
an action may be brought to 
ent of those arrears in this 
BEATTY v. Brarry, [1924] 1 
98 L. J. K. B. 750; 181 L. T. 


1114. Add. Annotation :—Refd. Beatty v. Beatty, 
[1924] 1 K. B. 807. 


1118. Add. Annotation :—As to (1) Consd. Banco 


de Vizcaya v. Don Alfonso de Borbon y 


ante, 


& Supp.” 


1126. For ‘‘ No. 383, ante ”’ 


Austria, [1935] 1 K. B. 140. 


1122a. Judgment founded on immoral agreement. 4 
PAPADOPOULOS v. PAPADOPOULOS, No. 94 


read ‘‘ No. 1033, ante, 





was resident & domictied ia Ontario, 
was served there with a writ of sum- 
mons va which an action for the price 
of goo sold & delivered was com- 
menced against him in the Superior 
Ct. of Quebec. The cause of action 
arose Pappe at least in Ontario. i 
ue no appear & judgment was entered 
him by default. In an action 
eon that Judgment Sia Se 2 

eae by same pitt. oe ier 

the latter pleaded that the 
Gusiiec 360 jud pent was of no offect in 
feld ; ars ANA oy of 
Judioature ‘Act, R.8 1927, ss. 51, 
52, enacted ay an ‘Act C4 the Province 
of "Canada, 1860, must be confined to 
actions upon judgments obtained in 
Quebec which, accordin to the 
principles of internation law are 
entitled to extra-territorial recognition, 
t.e. to those oases in which the writ 
was served within Quebec upon a 
erson domiatied & resident erein 
who owed allegiance to the laws of 
uebec.—-LUNG v. LEE, [1929] 1 
-L. R. 180; 63 0. L. R. 194.—CAN. 


1065 {. Judgment recognised-—De- 
served—-No appearance or 
defence—-Proceedings regular. qm eld 
a judgment of the High Ct. of Justice 
in England against a deft. in India, 
who had been duly served witb a writ 
of summons but who did not enter 
appearanco or deliver a defence, must 
be regarded as a judgment passed on 
the merits of the case when the pro- 
prs ‘had been strictly in acoord- 
eal the ee of the Supreme Ct. 
KUL DHaN Ray Dotr 
(1934), L i: R. "16 Lah. 768.—IND. 


PART XIV. SECT. 2, SUB-SECT. 2.—E. 
oi. —— J based on joint 
pre by both parties. }— 
UHAMMAD Se a v. ree ld 
no (1929), I. L. R. 52 Mad. 603.— 





PART XIV. SECT. 2, SUB-SECT. 3.—F. 
e i. ay Execution of poe of 
attorney—Authorising agent to a 
as aaa ig or defendant-—-Failure of 
ry ae Be HASsan 
OHUTHU (1924), 
ts L. Rg. “n Mad. Md. 877 .— IND. 


PART XIV. SECT. 2, SUB-SECT. 2.—G. 


hi. .}~—On an application under 
Ord. 14 for leave to judgment in 
an action on a foreign judgment :— 
Held: the defence that deft. had not 
been served with process in the foreign 





action, & that the ‘proceedings therein 
did not come to his nawledee or notice 
raised a triable issue which must be 
tried, in the ordin way-—ROMANO 
v. MaGGiorna, [1935] 2 W. W. RB. 524; 
50 B. O. R. 66.—OAN. 


pi. ]—In an action on a foreign 
nema a statement in said judgment 
deft. was ‘‘ duly & personally 
served with the summons & a copy of 
the complaint ’”’ is at least prima facie 
evidence that the formalities required 
by the law of the foreign state to effect 
service were observed. In the present 
case, wWhorein it was found that deft. 
was resident of the foreign state at the 
time of said alleged service :—Held : 
he had not discharged the onus on 
him of displacing the primd facie case 
that he was served, & if the service in 
uestion consisted, as on the evidence 
it apparently did, of the handing the 
suit papers in an envelope to deft. 
such service would not be against 
“‘ natural justice.’ The ct. is not en- 
titled to presume, in the absence of 
evidence, that the foreign practice is 
the same as oura.—ROMANO v. MAG- 
GIORA (No. 8), [1937] 1 W. W. R, 490; 
51 B. C. R. 352.—OAN. 


PART XIV. SECT. 2, SUB-SECT. 3. 
o. Read now “ 1098a i.”’ 
p. Read now “ 1098a fi.”” 


1098a ill. Presumptton of final- 
ity.}-—The finality & concluaiveness of a 
foreign Judgment will be presumed in 
favour of a pltf. relying on it, umess it 
is PP aera in issue by deft.’s pleadings, but 
Appeal in ordering a new trial 
ape chew such amendments to be made 
as will enable deft. to raise the issue.— 
SMITH v. SMITH, [1923] 2 D. L. R. 896; 
3 WwW. W. R, 389.—CAN. 
q. Read now “ 1098a iv.” 
r. Read now “ 1098a v.”’ 
1098a vi, ear re vw. AINSLIE 
G37) 39 CO. L. R. 881; 37 S. R. 
SW. 524; (1927) Argus L. R. 301. 


Bk ii. .}—Where 
there did not a appear ear to be any differ- 
enoe proved between the effect in the 

foreign State & in Ontario of such a 
judgment :—Held:.a decree for ali- 
mony not being an absolute judgment, 
the’ fo was not entitled to recover upon 

jJadgment in reepect of 

alimony.— MAGUIRE v. Ma- 

ritantg 1921), 64 D. L. R. 180: 50 
0. oe aia 100.—CAN. ; 


J 
Pens, mtiogé] 4D. L. RB 1177; "Sh 
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O. L. R. 613: 
665: 630.L.R 


Pr rps t mines saeiral ego 
o no given to o notice 
required by law of counties ichera judgment 

given. )}—In an action in Rel bee bet upon a 
judgment recovered ix Holland, it 
appeared that the hp See was pro- 
nounced by a ct. of record & directed 
that an award of arbitrators should be 
executed after ita form & contentse 
& in the ordinary way of execution ; 
& that no notice was given to defte. 
who were parties to the arbn. :—Held: 
the requirement of notice or no notice 
is &@ matter of procedure; as it was 
shown that in Holland no notice was 
necessary, the lack of notice did not 
affect the validity of the judgment 
in Holland, which was final & ocon- 
almeive ¢ & could be sued on in Ontario. 
—STOoO & Co. Vv. BROWNE & Co., 
(1930) 4 4p.L. R. 703; 660. L. R. 
73.—- CAN. 


ree. (19241 D.L.R. 
502.—CAN 


PART XIV. SECT. 2, SUB:SECT. 5. 


1117 {. Ordera tn respect of foreign 
infant—Custody.|—The ct. give 

effect to the Judgment of the ct. of a 
foreign State awarding the custody of 
an infant to one of the parents. —Re 





AYERS, (1921) 2° W. W. R. 171; affd., 
(1921) '2 W. W. R. 625.—CAN. 

—_—— .-—See, also, Nos. 954 i- 
954 v, ante. 

1117 ii. —— Appointment of guar- 


dian.}—Where a child, whose paren 
had died, was removed from 
province of {ts domicil of origin, 
maternal grandfather, resident ult 
pence obtained from the cts 
t province letters of gun eaincship 

of the child & thereafter applica to the 
cts. of the province to w the child 
had been removed for a t of habeas 
corpus. The i gear eit as granted 
on the ground that, other things be 
equal, the ots. of one pro 

the proceedings of the ota. of 
another pro ace Pepto men @ case.—Re 
BERGMAN & W Re INFANTS 
ae coat) 4D. t. i‘ 56; 3 W. W. R. 


PART XIV. SECT. 2, SUB-SECT. 7. 





1124 iv. Necessit Peg F Math 
f.}—-The oe tha: epee 
cement was o tained ote traud must 


naleary vo. CHAMBER- 
a pee L. Reo 660 : 9M. P. R. 


1185a. 


1136. Add. 


PORTE 
O. L. R. 302.—CAN, 


1188 fii. 
volving retrial of questions adj 


x Evee wet a party has obtain 

u n 

extraneous fraud, suoh as the clan- 

fers UMSCUIE, eet 
or the e » or elibera 

suborning of a witness to testify to the paye jud ent in favour of pltf. on 

genuineness of false documenta or to 
ve any material 
he giving of false oral testimon 


up as a defence to an 
LOCKE 


PART XIV. SECT. 2, SUB-SECT. 8. 


folowing lex fori-—-Lex fort ate 
from law in force tn British Indta 


GanGca PRasAD 
1h, R. 46 All. 119.—IND. 


1182. Add. Annotations :—Apld. Ellerman Lines 


v. Read (1927),44T.L.R.7. Refd. Jacobson 
v. Frachon (1927), 44 T. L. R. 108. 


-]—Pitfs.’ steamer stranded in the 
Black Sea, & L. agreed to try to salve her on 
the terms that security for payment of his 
remuneration should be arranged in London, 
& that he would not arrest the ship unless 
there was an attempt to remove her before 
the security had been given. Security was 
given in London in accordance with the 
rag by contract, & the ship was refloated 
& taken to Oonstantinople for temporary 
repairs. Before she was ready to leave, 
L. brought an action against the master in 
the Turkish ct. on the ground that the ship 
was about to be removed without security 
having been given. By order of the Turkish 
ct. the ship was arrested, &, as the master 
had no evidence of what had been done in 
London & L. took an oath that security had 
not been given, the Turkish ct. awarded L. 
£23,890. L. then disposed of the ship, & 

Itfs. brought an action (1) for damages for 

reach of contract, (2) for a declaration that 
the Turkish judgment was invalid, & (3) for 
an injunction to prevent the judgment from 
being enforced :—Held: (1) the Turkish 
judgment was invalid; (2) an injunction re- 
straining the enforcement of the judgment 
abroad should be granted.—-ELLERMAN LINES, 
Lip. v. READ, [1928] 2 K. B. 144; 97 
L. J. K. B. 8366; 188 L. T. 625; 44 T. L. R. 
285; 17 Asp. M. L. C. 421; 33 Com. Cas. 219, 
O.A.; revag. (1927), 44 T. L. R. 7. 


Annotation :— Generally, Refd. 
Macaulay v. Guaranty Trust Co. of New 
York (1927), 44 T. L. R. 99. 





Supp 


1147. Add. Annotation:—Refd. Jacobson v. 


Frachon (1927), 44 T. L. R. 108. 


1147a. ——.]—In an action by buyers against 


i, ——.]}— 


A ELAPORTE v. DELA- sg. J 
{1927} 4 D. L. R. 933; 61 





for 


| 1170. Add. 
1141. For ‘ No. 383, ante’ read ‘‘ No. 1033, ante, | 


Vol, XI.—Conflict of Laws. Cases 1182—1187. 


foreign sellers for breach of contract alleging 
failure to deliver goods in the quantity & 
of the quality agreed to be sold, the defence 
was set up that the matter had been litigated 
in the French ct., which had given judgment 
for defts., & that the ies a was a bar to 
the action. Pltfs. replied that the judgment 
was obtained by proceedings contrary to 
natural justice. The action in France was 
brought by the sellers against the buyers for 
cancellation of the contract, & for damages, 
& the ct. made an order eppoens an expert 
to go to London to examine the goods, com- 
pare them with the samples delivered, hear 
& take down in writing all evidence, & make 
a full report in writing to the French ct. It 
was proved in the Hnglish action that the 
expert appointed made a hurried & incom- 
lete examination of the goods, refused to 
ook at certain documents or to hear the 
evidence of pltfs. & their witnesses, & 
ultimately made a biased & erroneous report 
to the ct. :—Held: there being evidence that 
according to French law the ct. was not bound 
by the expert’s report but could reject it, 
& that pltfs.’ case had been properly argued 
before the French ct., & their evidence heard, 
there was no defect: in the proceedings, &, 
there being no fraud proved, the judgment 
in the French action was valid & could not 
be impeached, & was a complete defence to 
the English action.-—.ACORSON v. FRACHON 
(1927), 188 L. T. 386; 44 T. L. R. 103; 
72 Sol. Jo. 121, O. A. 


1151. Add. Annotation :—Consd. Salvesen (or 


von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. O. 641. 


Annotation :—Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1016. 


1187. Add. Annotation :---Generally, Refd. Re 
Anchor Juine ({Lendersen Bros.), Ltd., [1937] 
Ch. 483. 





t based on judgment in | them out on the ground of eimnbarrass- 
roceedings of which no notice given.}— | ment or delay ; the fact that the case 
Itf. recovered & dofault judgment | has been tried out in a foreign ct., that 
—— Not where in- against deft. in Florida, U.8.A. The | an unsuccessful ae bas been taken, 

. t of summons was not served on |; or that a consen 


judgment has been 


deft. co., but was served on an in- | entered will havo a very strong bearing, 
v. pe er iaspl ear a ert eos” dividual resident in Florida who was | but in cach case the discretion must 
P, ‘ 


2D. L. 6 
‘ assumed to be, but who was not, an be exercised upon tho inerita of that 
R. 366 ; reveg., [1929] 4 D. L. R. agent of deft. co. Deft. co. did not | case alone.—CALLAGHAN v. NICHOLLE, 


carry on business in Florida & knew eels 83 W.W. R. 476; 31 Man. L. Rh. 
nothi 31.—OAN. 











1183 iv. ——.}—-MANOLOPOULOS ov. about the Florida action until 
PNAIFFE (N.8.), [1929] 4 D. L. R. 48.— | after “udement by default had been 1167 v atte j—The 
CAN. entered. Subse uently pitf. brought ot. will not entertain defences in an 
1135 il, —— ——.}If it be allegea | 2°tion in New Jersey on the Worlda | action on o# foreign judgment that 
od a | Judgment. Tho action in New Jersey | 4gnrould have been raised in the foreign 


de in a new on, or if it isa 
t the fraud may 


action thereon.— 
o, HULErr (Alta), [1929] 3 428.—OAN. 
572 ° 2 W. e R. 55 .—CAN. 


ustice "’-—N 


ought action in 


GENERAL INSURANCO 


ed in the foreign ct. does not | personal 
prevent their being raised & tried 


favour by some tho eer Ca in hes doer & ot. or which might properly have been 


deft. co. entered an appearance in the 
New Jersey action. The New Jersey ct. (1923), 


made the subject of appeal in the 
fore{ purealo on.—-HvUTTON v. DENT 
0D. L. R. 582.——-CAN. 


om cig ee exe seen tau opal. | it ie tat Slat a Pol 
e merits o e ute. e true whether a fore udg- 
ony OF Pitt. r the Supreme | ment has been passed on the raeeits 
material & relevant to the issues, auc Ct. of Ontario on the New Jerse is whether the judgment has been 
aigmnent ifs domeato judgment, can | {udement the action wae dleninod 
t . . 
sd —FREDERICK A. JONESINC.v. TORONTO | sideration of the truth or otherwise 
Co., {1933} 0. R. | of pitf.’s case.—MEHR 8S 


given as a penalty for any conduot of 
. or whether it is based on a con- 


, INGH v. IsHAR 
ee (1932), I. L. R. 14 Lah. 58.— _ 


PART XIV. SECT. 8, SUB-SECT. 1.—A. 
i166 dil, }—In an action | PART XIV. SECT. 8, SUB-SECT. 2.—A. 


1140 1. What amounts to r mcey | in Manitoba upon a foreign Judgment 
** natural merel the fact that defences 
ent & tri 


1180 |. What is foreign judgment in 


have been raised | rem-- Adjudication on distribution of 


estate.}—Where a ct. of the 
country of domicil adjudicates upon 


v. Ganesan LAL (1923), | again, but there is a discretion iu the | the distribution of personal pro 


ct. to allow the defences or to strike 


—6«6BS 


pert: 
that adjndication is binding upon al) 


1195. Add. Annotations :—As to (2) Refd. The 


Goulandris, [1927] P. 182. As to (8) Refd. 
Ingenohl v. Wing On (Shanghai) (1927), 44 
R. P. 0. 343; Salvesen (or von Lorang) v. 
reve Property Administrator, [1927] 


1205a. ——— Inquiry abroad into loss of ship— 


Report not confirmed by governor of colony.] 
—Held: the inquiry was not conclusive.— 
ue QUEEN OF THE THAMES (1872), 36 J. P. 
72. 


1214. After this case add ‘‘ See, also, ESTOPPEL, 


Vol. XXI., pp. 154-156, Nos. 165-190.”’ 


1240. Add. Annotation :—Consd. Papadopoulos v. 


Papadopoulos (1929), 46 T. L. R. 44. 


1241. After the last cross-reference following this 


case add ‘ Maintenance order made in 
Dominion— Under Maintenance Orders (Faclli- 
ties for Enforcement) Act, 1920 (c. 838).J]— See 
HiUSKAND & WIFR, Nos. 6233b, 6233c, 6238d.’’ 





1248b. 


Cases 1195—1252a. ENGLIsH AND Empire Dicest SupPLEMENT. 





——.]—- Judgments Extension Act, 
1868 (c. 54), has, since Dec. 5, 1922, ceased 
to apply to the Irish Free State. A certificate 
of an English judgment can, therefore, no 
longer be issued under Judgments Extension 
Act, 1868, s. 1, for registration in the Irish 
Free State cts. 

Semble: such certificate will be registered in 
the Irish Free State cts., but the application to 
the English ct. should be for a certificate of 
the judgment simpliciter under R. 8S. C., 
Ord. 61, r. 7, & not supported by an affidavit 
having reference to Judgments Extension 
Act, 1868.—BANFIELD v. CHESTER (1925), 94 
L. J. K. B. 805; 133 L. T. 623; 411. L. R. 
563; 69 Sol. Jo. 692, C. A. 


SuB-sEcCT. 2.—Or SuPERIOR Courts oF UNITED 


KINGDOM AND DOoMINIONS (p. 471). 
Order to secure lump sum.]—See HvussBaAND 


1241a. ——- Judgment severable.] — RAvLIn v1. 


Fiscunme, No. 1120, ante. 


1243a. ——~ Since constitution of Irish Free State.] 


& WIFE, No. 5469a, post. 


1252a. Foreign Judgments (Reciprocal Enforce- 


ment} Act, 1933 


(c. 13), s. 1—Canadian 


—Judgments Extension Act, 1868 (c. 64), 
ceased to operate in Southern Ireland on 


Dec. 5, 1922.—WAKELY v. TRIUMPH CYCLE | 


' Co., [1924] 1 K. B. 214; 03 L. J. K. B. 231; 
130 L. T. 269; 40 T. L. R. 15; 68 Sol. Jo. 


judgment—-No order relating to Canada— . 
Right to bring action on judgment. ]— 
An Order in Council was made on Nov. 10, 
1933, under Foreign Judgments (Reciprocal 
Enforcement) Act, 1933 (c. 13), 8. 7 (1), 
applying Part I. of the Act of 1933 gencrally 


, 117, C0. A. 


Annotations :-—Folld. Bantleld v. Chester (1925), 94 L. J. K. B. 
805. Refd. Performing light Sockty v. Bray U. D. C., 


(1930) A. C. 377. 





era Re ee oe 


the world & is not subject to review in 
the cts. of another country. 

It is for the ct. of the domicil to 
determine whether its own proceodings 
are in rem or merely tn personam, & 
when that ct. determines that its pro- 
ceedings are in rem all foreign cts. must. 
80 treat the proceedings, although they 
would not be so recognised by the law 
of the country where the Judgment is 
set unp.—Jongs ve. Surrn, (1925] 2 
D. L. R. 790; 560. Ll. It. 550.—CAN. 


PART XIV. SECT. 4, SUB-SECT. 1. 


1215 iv. ———,}— Re HAMAR, 
Ex p. McGuinty & Co. (1921), 63 
D. L. R. 241: 2C. B. R. 137.—CAN, 

1215 v. -./—-MARSHALL ¥. 
Hovarton, [1923] 2 W. W. R. 553; 
33 Man. L. R. 166.—-CAN. 


PART XIV. SECT. 4 SUB-SECT. 38. 

sb. Action in Ontario against Ontario 
administrator—On foreign judgment 
against foreign administrator.]—Whcre 
administrations are granted to different 
ersons in different states, they are so 
ar deemed independent of each other 
that a Judgment obtained against one 
will furnish no right of action against 
the other, to effect assets received by 
the latter in virtue of his own ad- 
ministration.—BONN v. NATIONAL 
Trust Co., [1930] 4 D. L. R. 820; 65 
O. L. R. 633.——O N. 


PART XIV. SECT. 4, SUB-SECT. 4. 


ed. Defence on merits—Application 
to strike out. J—LESPERANCE wv. LERISTI- 
Kow, [1085] 3W. W.R. 1; 4D. L. R, 
- af. Statutc of Limitations.) —Manitoba 

Statute of Limitations cannot be in- 
voked as a defence to an action on a 
forcign judgment.—HARBICAN v, KEN- 
NEDY, [1937] 2 D. L. R. 541.—CAN, 


PART XIV. SECT. 4, SUB-SECT. 5. 


eg. Effect of—Foreign decree of 
divorce.)}—-On a tition for divorce 
it was shown that a decree of divorce 











to His Majesty’s Dominions 
United Kingdom :—Held : 


outside the 
that, until an 


Order in Council had been made, extending 


=. 


to the partics had beon granted by a 
forcign ct. on the _ cross-complaint 
of petitioner heroin, that resp. subse- 
quontly married the co-resp. in said 
siut, & that petitioner had allowed 
12 years to elapse without doing any- 
thing to question the validity of the 
foreign decree :—Held: even though 
that decree was invalid here, the 
petition should be dismissed on tho 
grounds that potitioner had been 
* accessory to ” the adultery of which 
he now complained & had been guilty 
of ** unreasonable delay *’ in presenting 
his petition.—LITr_e v. LITTLE, {1930} 
3 W. W. R. 222; 39 Man. L. R. 170 
revad., [1931)1 W.W.R.6:1DLR 
823; 39 Man. L. R. 264.—CAN. 


PART XIV. SECT. 5. 

1233 iii. .J}~—While her 
husband, who had deserted her, was 
domiciled in Alberta, pltf. obtained 
against him in Colorado, where they 
had formerly lived, a judgment in the 
nature of a decree of judicial aebote. 
tion & alimony. She sued in Alberta 
on that judgment, but abandoned that 
claim & asked for relicf under an 
alternative claim for alimony :—Held: 
she was not estopped by the foreign 
judgment, & alimony granted.—DxETRO 
v. DETRO, [1922] 3 W. W. R. 690; 70 
D. L. R. 61.—CAN, 

k i. Identity of subject-matter— 
Onus of proof, |-—QUICKSTAD v. MCNEILL, 
na D. L. R. 427; 46 B.C. R. 81. 











PART XIV. SECT. 6. 


1241a i. Effect of judgment to be 
considered by enforcing court—J udgment 
severable.|—The judgment of a foreign 
ct. comprising two parts, one of which 
may be enforced in Canadian cts., 
but the other not, {s deemed to be 
severable, & one part will be enforced 
though the other rejected. 

lt. is the duty of the ct. to decide 
for itself the substance of the right 
sought to be enforoed, irrespective of 
the opinfon which may have been 
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expressed by the foreign ct.— BURCHELL 
v. BURCHELL, [1926] 2 D. L. R. 595; 
58 O. L. R. 615.—CAN. 


PART XIV. SECT. 7, SUB-SECT. 1.—A. 


1248ai. To what judgments Act 
applicable—Since constitution of Irish 
Free State.)—The certificate of an 
Knglish judgment may be registered 
under Judgments Extension Act, 
1868 (c. 54), in the Irish Free State.—- 
et v. O’Conor, [1924] 2 I. R. 182. 


PART XIV. SECT. 7, SUB-SECT. 2. 

sm, By registration of English High 
Court judgment—No submission to 
jurisdiction.}—In a suit for divorce in 
the Divorce Div. of the High Ct. of 
Justice in England, an appearance was 
entered by London agents, on behalf 
of a co-respondent residing in New 
Zealand, in error & without any in- 
structions to that effect. On an appli- 
cation to have the judgment for costs 
of the High Ct. registered in the 
Suprome Ct. so that it might be en- 
forced in New Zealand :—Held: (1) 
co-respondent did not voluntarily 
appear or otherwise submit or agree 
to submit to the jurisdiction of that 
ct.; (2) even {f such entry of appear- 
ance did amount te submitting to the 
High Ct.’s jurisdiction, it wouid not 
be just & convenient for the Judgment 
to be enforced in New, Zealand.— 
REDHEAD v. REDHEAD & CROTHERS, 
(1926) N. Z. L. R. 131.—N.Z. 

sc. Reciprocal Enforcement of Judg- 
ments Act, 1925—Scope of Act.}—Re- 
ciprocal Enforcement of Judgments 
Act, 1925, does not permit the registra- 
tion of a judgment obtained in a 
province or territory of the Dominion 
of Canada to which the Act applies 
uuless the judgment is one which 
could be enforced by action thereon 
in Alberta. The Act does not make 
the judgments to which it applies any 
less “* foreign ’’ ju ents or any more 
directly enforceable than before the 
Act was passed, & does not alter the 


Part I. of the Act of 1933 to a specific part 
of His Majesty’s Dominions, reciting that 
reciprocal provisions had been made for the 
enforcement in that Dominion of judgments 
given in the superior cts. of the United 
Kingdom & specifying the cts. of that part 
of His Majesty’s Dominion which shall be 
deemed to be superior cts. of that Dominion 
for the purposes of that Act, judgments ob- 
tained in that part of His Majesty’s Dominions 
could not be registered, & consequently such 

’ Judgments could be enforced by proceedings 
in the cts. of the United Kingdom for the 
recovery of the money payable under such 
judgments. 

Deft. brought an action in the cts. of 
Ontario against pltf. co., in which action 
judgment was given for pltf. co. with costs. 
Subsequently an action was brought by piltf. 


Vol. XI.—Conflict of Laws. 


Cases 1252a—1807. 


co. against deft. in the High Ct. in England 
to recover the amount of the costs. No 
Order in Council had been made extending 
Part II. of the Administration of Justice Act, 
1920 (c. 81), or Part I. of the Foreign Judg- 
ments (Reciprocal Enforcement) Act, 1933 
(c. 13), to the Province of Ontario :—Held : 
pltf. co. were not prevented by either the 
Act of 1920 or the Act of 1933 from bringing 
their action in the cts. of this country upon 
the judgment obtained in Ontario.—YUKON 
CONSOLIDATED GOLD Corpn., LTp. v. CLARK, 
[1938] 2 K. B. 241; [1938] 1 All EB. R. 866; 
107 L. J. K. B. 240; 158 lL. T. 380; 64 
T. L. R. 369; 82 Sol. Jo. 184, C. A. 


1262a. Date from which interest runs—No date 
fixed in judgment.|—Dovuauas v. FORREST, 
No. 1044a, ante. 
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Part XVI.——Practice and Procedure. 


1272a. ——— Not payment under garnishee order 
in England.}|—Swiss BANK CoRPN. v. BorH- 
MISCHE INDUSTRIAL BANE, No. 1307a, post. 


1277a. .J]—(1) Questions of procedure are to 
be determined by the lex fori, not by the lex 
loci contractus. 
(2) Semble: set-off is matter of procedure, 
&, as such, determinable by the lex fori.— 
MACFARLANE v. Norris (1862), 2 B. & S. 
783; 31 L. J. Q. B. 245; 6 L. T. 492; 9 
Jur. N.S. 74; 121 EB. R. 1263. 





Annotation :—As to (2) Refi. Maspons y Hermano z. Milid.cd | 


(1882), 9 Q. B. D. 53 


1280. Add. Annotation :—As to (4) Apld. Banco de | 


Vizcaya v. Don Alfonso de Borbon y Austria, 
[1935] 1 K. B. 140. 


1285a. —-—— Foreign receivers or assignees In bank- 
ruptcy.]—Foreign receivers or assignees in 
bkpcy., who have, according to the law 
of the country in which they have been 
appointed, a right to sue in their own names 
for a chose in action due to a person in respect 
of whose property they have been appointed, 





seh ene ree one 


have a similar right of action in England.— 
MACAULAY v. GUARANTY TRUST Co. oF NEW 
YorK (1927), 44 T. L. R. 99. 

1289. Add. Annotation :-—Refd. Republica de 
Guatemala v. Nunez, [1327] 1 K. B. 669. 


1290. Add. Annotation :—-Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
1292a. ———.|---WRIGHT v. SIMPSON 
(1802), 6 Ves. 714; 31 KH. R. 1272, L. C. 
Annotations :—Consd. Newton v. Chorlton (1853). 2 Drews 
333. Refd. The Vreede (1811), 1 Dods. 13; Pennell) v. 
Roy (1853), 3 be G. M. & G.128; Jackson v. Digby (1854), 
2 W. R. 540; Strong v. Fostor (1855), 4 W. RR. 151; 
Madden v. M‘Mullen (1860), 4 L. T. 180; Bailey v. 
Kdwards (1864), 4 B. & 8. 761; Bolfast Banking Co. wv. 
stanley (1867), 15 W. KR. 989; Liverpool Marine Credit 
Co. ». Hunter (1867), L. R. 4 Eq. 62; Barbor v. Mackrell 
(1892), 68 L. T. 29. 
1306a. Governed by lex forl.]--MACFARLANE v. 
Norris, No. 1277a, ante. 


1307. Add. Annotations :—Distd. Swiss Bank Corpn. 
v. Boehmische Industrial Bank, [1923] 1 
K. B. 673. Consd. Sedgwick Collins v. Rossia 
Insce. of Petrograd (1925), 1383 L. T. 808; 
Richardson v. Richardson, [1927] P. 228. 











rules of private international law as to 
the recognition to be given to foreign 
judgments. Therefore a judgment 
obtained in another province, under 
the rules thereof pir taper ope service 
ex juris, against a deft. who was not 
resident or present in that province 
& did not submit to the jurisdiction of 
the ct. by contract or appearance is 
not one which is registrable under the 
Act. A partnership is not a “ person,”’ 
within the meaning of the Act, against 
whom a judgment may be registered.— 
CANADIAN CREDIT MEN’S’- TRUST 
ASsOON., LTD. v. RYAN (Alta.), [1930] 
1D. L. R. 280; [1929] 3 W. W. R. 
403.—-CAN. 

sg. Reciprocal Enforcement of Judg- 
ments Act, 1929 (Ont.}—Application of 
Act.}—Where deft. wou have @& 
good defence to an action in Ontario 
on ®& British Columbia judgment, the 
registration of the judgment under 
Reciprocal Enforcement of Judgments 
Act, 1929 (Ont.) is forbidden.—Re 
TaANGYR & Smita, LTD. & PELICAN 
CaRBON Co., {1935] 1 D. L. R. 759; 
O. R. 123.—CAN. 


PART XIV. SECT. 8. 
12541. Authentication by seal of 
court—Or signature of judge.}--To 


satisfy Evidence Act, N. B., c. 127, 
8. 58, if the document sought to be 
proved be a foreign judgment, the 
authenticated copy must either be 
sealed with the seal of the ct. in which 
the original is filed, or. in the event of 
such ct. having no seal, be signed b 

the judge, or one of the judges of suc 

ct. with a statement from him in 
writing that the ct. has no_seal.— 
HARRIS v. GARSON (1921), 67 D. L. It. 
682; 49 N. B. R. 91.—CAN. | 


PART XVI. SEOT. 1. 


1266 i. What are mattera of procedure 
—Lhisability to sue—Statutes of limita- 
tion.)}—The quertion whether the 
enforcement of a right of action is 
barred by a statute of limitations, as 
distinguished . from the question 
whether the ht has been absolutely 
extinguished, is one of procedure only, 
& is governed wholly by the lex fort.— 
COLONIAL INVESTMENT & LOAN Co. v. 
MARTIN (Man.), [1927] 3 D. L. kt. 360; 
{1927} 2 W. W. e 94.—-CAN. 


1266 li. —— —— .}—Any rule 
the time within which an 

action may be brought, i.e. any limita- 
tion in the strict sense of that word, 
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isa matter of procedure ; & is governed 
by the lex fori. Therefore a law of a 
foreign country in which o debt was 
contracted which limite the time within 
which an action may be brought there- 
on, but does not extinguish the debt, 
does not affect the right of action here. 
—-BONDHOLDERS SECURITIES COHPN. v. 
MANVILLE, [1933] 3 W. W. R. 1; 4 
bb. L. R. 679.— CAN. 


PART XVI. SECT. 3, SUB-SECT. 1. 





sd. Liability to action for 
damages within ju tction—--Attempt 
to return to country of residence.}— 


Pitf. claimed $20,000 damages from 
deft., the cause of action being criminal 
conversation with pltf.’s wife. Deft. 
lived in U.S., but was here for & 
temporary purpose when pltf. had him 
arrested under an order to hold to ball. 
Pitf. in his affidavit sworn on Jan. 30 
on which the order was granted, stated 
that deft. had arrived in Toronto that 
inorning, & that he intended to leave 
for his own country that night, with 
intent to defraud pitf. of the damages 
he had sustained :—Held: in lea 

Gatario be was not doing so with inten 
to defraud pitf., & was therefore 


h 
eutitied to be ais ty ae ey v. 
FLETCHER (1889), 13 P. 46.—OAN. 


23* 


1307a. Garnishee proceedings — Payment of debt 


situate in England— Recognised by inter- 
national law.}—Judgment having been re- 


covered against a foreign corpn., who sub- 


mitted to the jurisdiction, a garnishee sum- 
mons was issued to attach a debt due from 
& London bank to the foreign corpn. :— 
Held: the ju ent creditors were entitled 
to have an order nisi made absolute, inas- 
much as payment under a garnishee order 
operated as a discharge of the amount paid 
& was recognised by international law as 
having that effect, & consequently there was 
no real risk of the garnishees being obliged 
to pay the debt over again to the foreign 
corpn., & there was, therefore, nothing in- 
equitable in making the order absolute. 

The debt in this case is situate in oe & 
is discharged in whole or in part b i payment 
under a garnishee order in England, which is 
not mere procedure & is recognised in inter- 
national law (BANKES, L.J.).—Swiss BANK 
CORPN. v. BOEHMISCHE INDUSTRIAL BANE, 
[1923] 1 K. B. 678; 92 L. J. K. B. 600; 128 
a ro 809; 39 T. L. R. 179; 67 Sol. Jo. 428, 


Cases 1807a—1815a. ENGLISH AND Empmer Dicsst SupPLEMENT. 


On a motion to determine priorities between 
English claimants, in respect of necessary 
repaira effected upon a French ship & 
claimants under a French hypothéeque upon the 
ship :—Held: as the rightae under the 
hypothéque must be determined according 
to French law, bong Ends greater rights 
than those given bh law to a neces- 
saries man who eae the right to sue 
in rem, the claim of the necessaries men, 
according to the lex fort by which the 
question of priorities must be determined, 
was postponed to the — of the mtgees.— 
THE COLORADO, [1923] P. 102; 92 L. J. P. 
ee 128 L. T. 759; 16 Asp. M. L. 0. 145, 

A. 


Annotations :-—Distd. The Zigurds (No. 1) (1933), 48 T. L. R- 
5 as Reta. Republica de Guatemala v. Nunez, [1927] 1 


1809b. aie of ‘‘ship’s creditors ’® under German 


code—As against mortgagee & other neces- 
saries men.]}—-A German firm supplied bunker 
coal to a Latvian steamship in a German port 
under a contract which was said to confer 
upon them a status known to German law . 
that of ‘‘ ship’s creditors.’”’? The ship w 


subsequently arrested in England at the suit 
of other necessaries men & sold by order of 
the English ct. Further claims were brought 
against her by a mtgee. & other necessaries 


Annoilations: ae ee Employers” Tisbury Assce.v. Sedgwick |, 
Collins (1926) 015. Consd. Richardson v. 
Richar gon, [1927] P. Py i 


1807b. .]—Defts., a co. incorporated 











in Russia, had a branch office in London, & 
. had registered O. as their agent to accept 
service of any judicial proc’ss that might 
issued against them. In 1918 defts.’ busi- 
ness & its assets were by revolutionary 
legislation transferred to the Soviet Govt. 
In 1923 an action was brought in England to 
recover a debt alleged to be due from defts. 
to pltfis., the writ being served on O., & in 
default of ee. judgment was signed 
against def Pitfs. having obtaine 
garnishee order nisi to attach a debt due to 
defts. from third parties in England :— 
Held: as the debt owing from the garnishees 
to defts. was governed by English law, pay- 
ment by the garnishees of the amount of the 
judgment debt would be a discharge pro tanto 
of the debt due from them to defts., & it 
must be assumed that the Soviet Govt. 
would follow the ordinary rules of inter- 
national comity & admit the validity of that 
payment, & the garnishee order ought to be 
made absolute.—SEDGWICK COLLINS & Co. 
v. Rossia INSURANCE Co. OF PETROGRAD, 
[1926] 1 K. B. 1; 95 L. J. K. B. 73; 133 
L. T. 808; 41 T. L. R. 663, C. A.; affd. sub 
mom. EMPLOYERS’ LIABILITY ASSURANCE 
Coren. v. SEDGWICK CoLLins & Co., [1927] 
A. ©. 95, H. L 


men, & these, as well as the German firm, 
in due course obtained judgment, in default 
of appearance, against the procesds of the 
sale of the ship. On a motion to determine 
priorities it was ed for the German 
suppliers of bunkers that the law applicable 
was the German Commercial Oode, by which 
‘‘gship’s creditors ’’ were given priority not 
only over other necessaries men but also over 
a mtgee., & also were given the equivalent of 
a maritime lien, which entitled them to follow 
the ship or her proceeds into the hands of 
subsequent owners: : any rights 

ossessed by the claimants under German 
pate were of no value unless & until they were 
enforced by the arrest of the vessel in the 
German cts. ; the qu uestion of priorities must 
be determined by the lex fort, under which 
the claimants as necessaries men had no 
maritime lien or special rights over the heads 
of a mtgee. or other necessaries men.—THE 
ZIGURDS ene: is Bar P. 118; 101 L. J.P. 
756; 148 L T. L. R. 556; 18 
Asp. M. L. es 324. 


1810. Add. Annotations :-—Refd. St. Pierre v. 


South American Stores (Gath & Chaves), 
Ltd., [1936] 1 K. B. 882; Oppenheimer v. 
Louis Rosenthal & Co., A. G., [1937] 1 All 
E. R. 23. 


oo g ‘ : 
Ae Russian. sleet Sone pon Nee] Ih Soa 1812. Add. Annotation :—Consd. St. Pierre v. 


95; Lancashire I 
(1928) C Ch. Russian & English Bank (1082), 4 48 South American Stores (Gath & Chaves), 
8h: iasard eas & Co. vy, Midland Bank, Ltd. Ltd., [1936] 1 K. B. 382. 


932), Re R k f F oreign 
Hee f'bs8) Ch. ho | Phe Maat ese eR aoe 1818. Add. Annotations :—Distd. The London, 
[1981] P. 14. Refd. St. Pierre v. South 


1808. Add. Annotation:—As to (2) Refd. The 
Stream Fisher, [1927] P. 73. American Stores (Gath & Chaves), Ltd., 
[1986] 1 K. B. 382. 


1309a. Rights of mortgagee of ship under 
French hypothéque—cClaim for necessaries.} 1315a. ——- Action relating to same subject- 
—According to French law, the mtgee. of a matter.}—An action in personam for damage 
ship under a French Aypothéque, although occasioned by a collision in Scottish waters 





he has not the same right of property as that 


given by Merchant State Act, 1894 (c. oO); | 


in respect of an Englis , has a right to 
arrest sae in the hands of » of a subsequent 
owner. claim, however, is postponed 
to that of a necesaaries man. 
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was commenced in the cts. of Scotland by 
the owners of the Z. against the owners of 
the G. Subsequently the owners of the G. 
commenced proceedings in rem in land 
for the aaciace to their vessel the 
owners of the Z. & under threat to arrest 


obtained security from the owners of the L., 

who thereupon applied by summons to stay 

the proceedings in the action in England :— 

Held: the ct. will not, as a matter of course, 
where there is an action pending in the 
United Kingdom or any of the British 
Dominions, stay a second action commenced 
in respect of the same subject-matter, 
whether pltf. is or is not the same in both 
actions ; & the matter being one of discretion, 
in the circumstances of the present case no 
stay to be granted.—Tue Lonpon, [1931] 
P. 143; 100L. J. P. 57; 144 L. T. 875; 47 
T. L. R. 170; 18 Asp. M. L. OC. 180. : 

nnotation :— . 8t.. ‘ 

a (Gath & ners Lied, 11936) 1 KB 333 — 

1319a,. ——— Difficulty of proving foreign law 
in Engiand.}—St. PIERRE v. SOUTH AMERICAN 
oe (GaTH & CHAVES), Lrp., No. 336a, 
ante. 


1321. Add. Annotation :—Retd. St. Pierre v. South 
American Stores (Gath & Chaves), Ltd., 
[1936] 1 K. B. 382. 


1325a. Plaintiff in England defendant abroad. | 
—~A Greek vessel & an Argentine vessel came 
_into collision in the River Parana; the 
Argentine vessel sank, &, it was alleged, 
became a total loss. 

On Sept. 80, 1936, proceedings were in- 
stituted in the Argentine by the owners of 
the sunken ship, an Argentine corpn.; the 
owner of the Greek ship put in a counter- 
claim, but on Oct. 27 withdrew it. Mean- 
while, on Sept. 30, he had issued the writ in 
the present proceedings in this country, & 
served it by leaving a copy at the London 
office of the Argentine Corpn. which had been 
established for the purpose of the transfer & 
registration of shares. 








to stay the proceedings, on the grounds, 
amongst others, (a) that the corpn. only 
carried on business within the jurisdiction so 
far as claims connected with the share 
register were concerned; (0) that the pro- 
ceedings were vexatious & oppressive as there 
was an action pending in Argentina, where 
all the corpn.’s witnesses as well as the chief 
witnesses for the Greek ship resided; & 
further that pltf. had no effective remedy, 
inasmuch as Argentine law must be applied 
in this country, under which, if a vessel was 
a total loss, liability being limited to the 
roperty available, her owners were under no 
iability at all. By Cos. Act, 1929 (c. 23), 
8. 352, the expression ‘‘ place of business ”’ 
includes a share transfer office :—Held: 
(1) as the corpn. had a place of business within 
the jurisdiction it was amenable to the juris- 
diction for all purposes & not merely to the 
limited jurisdiction suggested; (2) pltf.’s 
action could not be stayed merely because he 
was deft. elsewhere ; it could not bo said, as 
in Dawkins v. Prince Edward of Saxe Weimar 
(1876), 1 Q. B. D. 499; 38 Digest 79, 566, 
that on the facts of the declaration no cause 
of action was shown; & the question 
whether pltf.’s claim was groundless de- 
pended on facts which he was entitled to 


The Argentine Corpn. | 
moved to set aside the writ, or alternatively | 


Vol. XI.—Conflict of Laws. Cases 1815a—1378b. 


have tried, & accordingly the motion failed.— 
THE MADRID, [1937] P. 40; [1937]1 ALE. R. 
216; 106 L. J. P. 39; 53 T. L. BR. 237. 

1828. Add. Annotations :—-Consd. ‘Whe Ciolaa, | 1926] 
P. 103. Refd. St. Pierre v.. South American 
a (Gath & Chaves), Ltd., [1936] 1 K. B. 

1881. Add. Annotation :—Refd. Ellerman Lines v. 
Read, [1928] 2 K. B. 144. 


1882. Add. Annotation :—Apld. Hllerman Lines v. 
Read, [1928] 2 K. B. 144. : 


1882a. .J}—ELLERMAN LINES, Lrp. v. READ, 
No. 1135a, ante. 


1840. Add. Annotations :—Consd. Ellerman Lines 
v. Read, [1928] 2 K. B. 144; Re Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 525. 

1842. Add. Annotation :—Refd. St. Picrre v. South 
American Stores (Gath & Chaves), Ltd., 
[1936] 1K. B. 382. 

1845. Add. Annotation :—Apld. Ellerman Lines v. 
Read, (1928]2 K. B. 144. 

1348a. ——— ~——— Scottish action for rectification 
of settlement.)—WILSON v. WILSON (1895), 
Times, Feb. 14 & Mar. 5. 

1851. Add. Annotation :-—Consd. Vardy v. Smith 
(1932), 148 L. T. 124. 

1870. Add. Annotation :—Consd. Re Vocalion 
(Foreign), Ltd. (1932), 48 T. L. R. 6265. 
1872. Add. Annotation :-—-Consd. Re Vocalion 
- (Foreign), Ltd. (1982), 48 T. L. Kt. 525. 
1875. Add. Annotation :—As te (1) Refd. Lindsay 

v. Lindsay, (1934] P. 162. 

1376. Add. Annotation :~- -Refd. Compania Navicra 

Vascongada v. Cristina 8.8., [183s] A.C. 485. 


pate Annotation :—-N.F. The London, [1931] 
. 14, 





1378a. —— -}—In respect; of a collision in 
the Red Sea the owners of the J. issued a 
writ in the Egyptian cts. against the owners 
of the M. & obtained bail. Shortly after- 
wards the owners of the M. instituted a cross- 
action against the owners of the J., also in 
Egypt. In Oct. 1927, the owners of the M. 
issued a writ in personam in England against 
the owners of the J., who entered appearance 
under protest & set down a motion to set 
aside the writ. In Dec. the owners of the 
M. discontinued their cross-action in Hgypt: 
—Held: if the cross-action had still been 
ending the owners of the M. might have 
een put to their election, but as they had 
aincade elected there was no justification for 
staying the action in England, merely because 
they were defts. to an action in another 
country in respect of the same _ subject- 
matter.—THE JANERA, [1928] P. 55; 97 
L. J. P.568; 1388 L. T. 557; 447. L. R. 193; 
17 Asp. M. L. C. 416. 

Annotations :—~-Distd. The London, [1931] P. 14. Apld; St. 
Pierre v. South American Stores (Gath & Chaves), Ltd., 
[1936] 1 K. B. 382. Consd. The Madrid, [1937] P. 40. 

1878b. Action in rem in one country—Whether 

stayed pending proceedings In personam by 
defendant in another country.}—TnE Lonpon, 
No. 181lia, ante. 
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PART XVI. SECT. 5, SUB-SECT. 2.—B, %- Will not 

bi. ——— Indian courts.}—The case of 
Carron Iron Co. v. Maclaren 1s not an 
authority for the 


procees of contem: 


prant an injunction against 
@ person who is not within ite juris- 
diction, so that he would be subject to 


¢; 
The position Of ote: in India inter ae 


is quite different from that of English 
cts. as regards foreign cte.— A. MILTON 
& Co. v. OSHA AUTOMOBILE ENGINEER- 
oe (1930), I. L. R. 57 Calo. 1280.— 
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Cases 1879a—1395a. 


1379a. -+~-In 1924 pltfs. in- 
stituted an action in rem in the United States 
in respect of damage done by defts.’ ship to 
some pipe lines belonging to pltfs. in the bed 
of the river at Tampico, & the ship was 
arrested & released on bail being given by 
defts. Before the action in America had 
been brought to trial pltfs. issued a fresh 
writ in rem in England, & on Feb. 27, 1926, 
re-arrested the ship in the Thames. On 
Mar. 4 defts. served notice of motion to set 
aside the writ & all subsequent proceedings 
in the English action. The American action 
was discontinued on Mar. 8 :—Held: having 
obtained bail & so released the ship from any 
further claim in respect of the particular 
damage alleged, plitfs.’ subsequent discon- 
tinuance of the action in America after the 
re-arrest in England did not cure their 
breach of good faith in instituting proceedings 
in England & causing the ship to be arrested 
again, & the writ & all subsequent proceedings 
must be set aside.—THE GoOLAA, [1926] P. 103; 
95 L. J. P.60; 1385 L. T. 208; 42 T. L. R. 
414; 70 Sol. Jo. 7763; 17 Asp. M. L. C. 35. 


1880. Add. Annotations :-—Distd. The Juno (1922), 

128 lL. T. 671. Apld. The Golaa, [1926] P. 

103. Consd. The London, [1931] P. 14. Refd. 

- The Goulandris, [1927] P. 182; The Baarn 
(1983), 150 L. T. 60. 


1881. Add. Annotation :—Consd. The Juno (1922), 
128 L. T. 671. 


1383. Add. Annotations :—Folld. The Juno (1922), 
cae L. T. 671. Refd. The Golaa, [1926] P. 
1388a. — — ——— ———.]—On June 138, 1922, a 
- British steamer & a Finnish steamer were in 
collision in the river Maas, Holland. After 
the collision the Finnish owners threatened 
arrest in a Dutch port. The owners of the 
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British steamer who were anxious that the 
litigation should take place in England, 
reluctantly instructed their agents in Hol- 
land to provide bail, & although no pro 
ceedings were begun, documents in identical 
terms in the nature of bank guarantees to 
provide bail if proceedings were commenced 
within three months were exchanged on 
July 29 between the owners. On Sept. 6 
the Finnish vessel came within the juris- 
diction of the English cts., & an action was 
commenced, & the ship arrested & bail 
given under protest at the suit of the owners 
of the British ship. At that time no pro- 
ceedings had been begun in Holland, but on 
Sept. 14 an action was commenced in Holland 
by the Finnish owners. The Finnish owners 
moved that the writ & all proceedings in the 
action by the British owners should be stayed, 
on the ground that their action was oppres- 
sive because it required the Finnish owners 
to give bail in two cts., & was inequitable as 
a breach of faith of the agreement in Hol- 
land :—Held: no legal proceedings having 
been commenced when the writ was issued 
in England, & there being no arrest & no 
bail given prior to the writ now sought to be 
set aside, there was nothing to debar the 
British owners from carrying on proceedings 
in England.—THE Juno (1922), 128 L. T. 
671; 16 Asp. M. L. C. 118. 


1887. Add. Annotation :—Refd. Bristol Corpn. v. 
Virgin, [1928] 2 K. B. 622. 


1898. Add. Annotation :—As to (1) Consd. Societe 
Anonyme Metallurgique de Prayon, Trooz, 
Belgium v. Koppel (1933), 77 Sol. Jo. 800. 


1895a. ——— ——- ———- —-—.]_SocrETE ANONYME 
METALLURGIQUE DE PRAYON, TROOZ, BEL- 
GIUM v. KOPPEL (1933), 77 Sol. Jo. 800. 


PART XVI. SECT. 6, SUB-SECT. 2. 
s. Add “‘ varied on appeal, 4 A. R. 267.” 


CONSECRATION. 


See BuriAL AND CREMATION; EccLEstasTICAL Law. 


CONSERVANCY. 


See WATERS AND WATERCOURSES. 
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CONSISTORY COURT. 


See EcciestasticaL Court. 


CONSORTIUM. 


See HUSBAND AND WIFE. 


CONSPIRACY. 


See CRIMINAL LAw; Tort; TRADE AND TRADE UNIONS. 


CONSTABLE. 


See CRIMINAL LAW; POLICE. 
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Vol. XI. 


Cases 2—79a. 


ENGLISH AND Empire Digest SUPPLEMENT. 


CONSTITUTIONAL LAW. 
Part Il.—The Title to the Crown. 


2. Add. Annotation :—Ae to (2) Consd. China Navigation Co. v. A.-G. (1932), 48 T. L. R. 375. 


Part IIl—Relations between the Crown and the Subject. 


7a. 


58. 


54. 


58a. 


78. 


79. 


79a. —— ——— ———.}—Applt., 


j material time. 





In foreign parts.]—There is no legal duty 
on the Crown to afford by its military forces 
protection to British subjects in foreign 
parts. If, in the exercise of its discretion, 
the Crown decides to afford such protection, 
it may lawfully stipulate that it will do so 
only on the condition that the cost shall be 
borne by these asking for it. 

Pltfs., an English shipping co. trading in 
the China seas, requested the Crown to 
provide armed guards to be placed on board 


their ships as a protection against internal |’ 


piracy, which was a seriqns menace at the 


Armed guards having been’ 


17.. 


provided on the terms that they should be 
paid for by the plitfs., the latter claimed a 
declaration that as British subjects they were 
entitled to protection without payment :— 
Held: there was no duty on the Crown to 
afford military pro rotection to pitis. in foreign 
parts, & if it did afford protection it was 
entitled to do so on such terms as it thought 
fit.—CHINA NAVIGATION Co., Lip. v. A.-G., 
1932]2 K. B. 197; 101 L. J. KB. ete: 147 
.T.22; 48T.L R. 375; 18 Asp. M 
288, C. A. 
Add. Annotation :—Refd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 





Part IV.—The Royal Family. 


25. Add. Annotation :—Refd. Re Mason (1928), 97 L. J. Ch. 321. 


Part V.—The Royal Prerogative. 


Add. Annotation :—As to (2) Consd. Nadan v. 
R., [1926] A. C. 482. 


Add. Annotation :—Refd. Nadan v. R. 
A. C, 482. 


Crown cannot seize subject’s property with- 
out compensation— What amounts to aoe a 
——Assuming that the Crown has no right a 
common law to take a subject’s property for 
reasons of State without paying compensa- 
tion, that rule can only apply, if it does apply, 
to a case where property is actually taken 
possession of or used by the Govt., or where, 


, [1926] 


Part Vi.—The Crown in 


Add. Annotation :—Consd. 
pyr amat of State for India, [1987] A. C 


Add. Annotations :—Consd. Reilly v. R., 
{1934] A. C. 176; Venkata Rao v. Secretary 
of State for India, [1937]. A. C. 248. Refd. 
Nix v. A.-G., [1930] 1 Ch. 566. 


who held office in 


en ANNA A RA et ae RR: AP PR OS 


b i. Zo govern & protect— 
right to com 
motion—. Logs of right bd recovery from 


PART III. SECT. 1. insurer. )}—LEEN 


Statutory 
for civil com- 
76 1. 


Venkata Rao v..- 


Rererner :—Refd. Ensign ehipping Co. v. 
(1928), 12 Tax Cas. 1169. 


vo. EXECUTIVE COUNCIL 
(PRESIDENT), [1938] I. R. 408.—IR. 


PART VI. SECT. 2, 


SUB-SECT. 1. 
Public officers & servants 
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by the order of a competent authority, it is 
placed at the disposal of the Govt., & a mere 
negative prohibition, though it. involves 
interference with an owner’s enjoyment of 
property, does not, merely because it is 
obeyed, carry with it ‘at common law any right 
to compensation.— FRANCE FENWICK & Co. 
v. R., (1927) 1 K. B. 458; 96 L. J. K. B. 144; 
186 L. T. 358; 43 T. L. R. 18; 32 Com. Cas. 
116. 


J. R. Comrs. 


7),139 L. T. 111; Ensign Shipping Co. v. 1. R. Comrs. 


relation to the Executive. 


the civil service of the Crown in India as a 
reader in the Govt. Press, Madras, fell under 
suspicion of being concerned in a leakage of 
information in respect of certain examina- 
tion papers, & was dismissed from the ser- 
vice. Ona claim against the Secretary of 
State for india in Council for damages for 
wrongful dismissal :—Held: the procedure 
prescribed by rule XIV. of the Civil Services 


iho Poesd S of—Hold 
aguiry<-Court cannot (alerfere. phd 
SCHIERHOUT v MENT 


OVERN 
rt par OF 5 USTICE), 1986) App. D. 
5.—8. AF. 


Classification Rules, 1920-24, made under 
sect. 96B (2) of Govt. of India Act, 1919 
(c. 101), was not followed at the official 
inquiry which preceded the dismissal. Applt.’s 
employment, however, was not of a limited & 
pleasure with an added 
contractual term that the procedure pre- 
scribed by the Rules must be observed ; it 
was by the express terms of sect. 96B held 
‘“‘ during His Majesty’s pleasure,’”’ & no right 
of action as claimed by the applt. existed. 
The terms of sect. 96B assure that the tenure 
of office, though at pleasure, will not be 
subject to capricious or arbitrary action, 


special kind during 


Vol. X1.—Constitutional Law. 


missed notwithstanding the failure to observe 
the procedure prescribed by them. 
& the rules make provision for the redress of 
grievances by administrative process.-VEN- 
KATA RAO v. 
InpiA, [1937] A. C. 248; 106 L. J. P. C. 53; 
166 L. T. 261, P. C. 


Add. Annotations :—Refd. Brown v. Dagen 
ham U. C., 
A.-G., [19380] 1 Ch. 566; Kynaston v. A.-G. 
(1933), 49 T. L. R. 300. 


Add. Annotation :—Refd. Brown v. Dagen- 
ham U. O., [1929] 1 K. B. 737. 


80. 


81. 


but will be regulated by the rules, which 


are manifold in number, most minute in 
particularity & all capable of change, but 
there was no right in applt., enforceable 
by action, to hold his office in accordance with 
with those rules, & he could therefore be dis- 





31 6514.— -—— ——.)] — Pltf., 
manager of a railway under a con- 
tract made with the Govt. to be paid 
a stated salary & six mouths’ salary 
if at any time he should bk dismissed 
without notice, was dismissed without 
notice :—Held: (1) he was entitied 
to recover his six months’ wages; 
(2) the Crown was not Hable for interest. 
—NOBLE v0. NEWFOUNDLAND GOVERN- 
a aed 8 Nfld. L. R. 571, 601.— 


terms of the appointment to a 
public office definitely prescribe a 
period of employment expressly 
provide for a power to determine ‘‘ for 
cause ’’ it appears necessarily to follow 
that any implication to s8 at 
leasure is excluded. Qu.: whether 
he relations between the Crown & 
the holder of a public office are not, 
at least in respect to some offices, 
constituted in some deere by con- 
tract.—-REILLY v. R., [1934] 1 W. W. R. 
298; 1D. L. R. 434.—CAN. 


88 Iv. —— ——.}—Apart from 
some special statutory pre on, no 
action will lie against the Crown for 
the wrometal dismissal of a servant of 
Govt. T rule of law is based upon 
public policy & the prerogative ht 
of the Sovereign. In Government of 
India Aot, 1919, 8. 968, the words 
** subject to the provisions of this Act 
& of rules m 
person in the Civil Service of the 

wn in India holds office during 
His Majesty’s pleasuro,’’ read together 
with r. 14 of the rules regarding the 
Civil Services in India made by the 
Secre of State provi for— 
proper epartmental inquiry, indicate 
hat ce formalities must be 
observed before a civil servant can be 
dis In so far as these formali- 
ties are alleged not to have been 
followed, pltf. has a cause of action.— 
BARONI v. SECRETARY OF STATE FOR 








83 v. —— .}—At common 
law, where the Crown is the employer, 
& the office is not an ancient office with 
special incidents, the employment, 
whether it be permanent or temporary, 
is during pleasure only, & the Crown 
servant may be dismissed at any time 
without notice. This right in the 
Crown exista, notwithstanding any 
provision in the contract of employ. 
ment to the contrary unless, a 

cular case, it is excluded by 

ute. Such exclusion may be 
mplied where a Statute prescribes 
special conditions for dismissal as the 
case may be. Where there is a sus- 
pension of an officer, this may pce 
not. to vacate the office but relieve 
the officer from the performance of his 
duties whilst leaving him absolutely or 


« 








e thereunder every 


83. 


737 ; 


conditionally entitlod to his salary ; 
or it may operate as a tomporary 
suspension of the whole contract of 
omployment.—BROWNE v. RAILWAYS 


Comm. (1936), 36 S. R. N.S. W. 21; 
53 N.S. W. W. N. 1.— : 
83 vi. ——~ —— ——.}—Sect. 96B 


of Govt. of India Act, 1919, does not 
abrogate the rule that a Govt. servant 
has no right of action for damages for 
wrongful dismissal.-—-SECRETARY OF 
STATE ror INDIA v. MauRIcsH, I. L. h., 
[1937] Ran. 35.—IND. 

pi.—— —— ——.]—The Crown 
can dismiss its servants at pleasure & 
without notice unless the power of 
dismissal has been limited by some 
statutory provision, the general rule 
being thst =. Gsvernment servant holds 
office during pleasure & is liable to be 
dismissed at anv time without notice 
& without reason assigned. Tho rule 
is subject to exvoptivna, but they must 
be statutory exception:,—SECRETARY 
OF STATE FOR INDIa v. VADAVGI (1935), 
I. L. R. 60 Bom. 42.—IND. 

ri. ~~, |—- G. was hired as 
& seasonal fireman for u term of seven 
months from Oct. 1, 1935, to Apr. 30, 
1936. The contract contained no 
stipulation that G. could be dismissed 
for cause only. On Doc. 7, 1935, 
he was dismissed without notice 
& without cause, & now claimed 
damages for loss of salary tor the 
balance of his term of hire :--Held: 
the right of the Crown to dismiss its 
servants at will may be restricted by 
law or by contract for a fixed term, 
explicity stipulating that the servant 
can only be dismissed for cause ; & as 
the contract in qucstion failed to 
provide expressly for dismissal fur 
cause only, G. was not entitled to any 
part of the relief sought by his petition 
of right.—GENOIS v. K., [1937] 
reg R.176; (1938] 1 VD. L. R. 807.— 








a. Affd. sub nom. YOUNG v. ADAMS, 
[1898] A. O. 469, P. C. 


oi. Ordtnance made under 
Northern Territory Acts.}-~Pitf. was a 
classified officer in the pubiic service of 
Queensland in 1917. He was then 
appointed to the Commonwealth office 
of Director of Lands in the Northern 
Territory, & he continued to hold the 
position until 1921, when the Governor- 
General in Council! dispensed with his 
services :—Held : the Crown had power 
to dispense, at will, with the services 
of pltf., who was appointed under 
Ordinance No. 6 of 1913, made under 
the above Acta, & not under Common- 
wealth Pubiic Service Act.—TROWER 
v. THE COMMONWEALTH (1924), 34 
Cc. L. R. 687.—~AU8. 

fi, —— —— Effect of Government of 
India Act, 1919.}—Govt. of India Acts, 
1919, a. $6n, does not abrogate the 
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Cases 79a-—83. 


Sect. 96B 


SECRETARY OF STATE FOR 


[1929] 1 K. B. 737; Nixon v. 


Add. Annotations :—Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 375. Refd. 
Brown v. Dagenham JU. C., [1929] 1 K. B. 
Nixon v. A.-G., 
Kynaston v. A.-G. (1933), 49 T. L. R. 800. 


[1930] 1 Ch. 566; 


nr ore mt are rare arc ne ee eee re ES A RE EE er 


right of the Crown to diamias ita civil 
servants at its pleasure, but reiterates 
that right & enacts that the same is 
only limited in so far an there are 
definite & special or particular rules 
laying down the method by which, or 
the circumstances in which, that right 
is to be exercisod.— BIMALACIIARAN 
BATABYAL v. INDIAN Musrum 'TRUs- 
Haley (1929), i. L. R. 67 Calo. 231.— 


f fi. Failure to observe 
conditions precedent —Iemedy. }--—W here 
& publio servant has boen discharged 
contrary to Act 27, 1923, that is to say, 
where the statutory conditions prece- 
dent to his lawful discharge have not 
been observed, he is entitled, notwith- 
standing that, his dixcharge ig a nullity, 
to claim damagos against the Crown for 
wrongful dismissal & js not Jitnited to 
the remedy of having the irregular 
procedure sot aside or the proper pro- 
cedure onforced. 

A Mintster of the Crown, in dis- 
charging or purporting to dischargo a 
public offioer under Act 27, 1923, does 
not act as a servant of the Legislature, 
but as & servant of the Crown.— 
BRAMDAW v. UNION GOVERNMENT 
(1931), 62 N. L. RR. 57.—-8. AF. 


f iif. —~— Refusal to be trana- 
ferred.)—-A yublio servant received 
notice of transfer from Auckland to 
New Plymouth to which he objected. 
He failed to comply with a final notice 
to go to the latter place, & was there- 
upon dismissed by the Public Service 
Comr. In an action against the 
Crown for wrongful disialssal :—Held : 
the effect of sect. 50 of Puble Service 
Act, 1918, is that [f it ia desirable that 
an officer be transferred from one place 
to another that officer bag no alterna- 
tive but to obey, unless he an satisfy 
the Comr. that the transfer should not 
take place. The Comr. hy that sect. 
is made the sole Judge of the sufficiency 
of the reasons against the transfer, & 
from his decision there is no appeal.-—- 
BARNES v, R., [1933] N. 4 DL. R. 
Supp. 117.—N.Z. 


f iv, --—— -——-.}—F. was gazetted 
a member of the Unemployment Board 
for a period of two years from Nov. 20, 
1930. He performed his. duties an a 
member of the Board for eight months, 
during which time he recefved &n 
allowance of £2 28. per dicm_ as the 
Board sat continuously. On July 31, 
1931, his occupancy of the position 
was terminated by sect. 26 of Unem- 
ployment Amendment Act, 1931. F. 
claimed d. for the wrongful 
termination of his employment :— 
Held: (1) the office of membership of 
the Unemployment Hoard as con- 
stituted by Unemployment Act, 1930, 
was abolished by sect. 26 of the 
Amendment Act, 1931; (2) even it 
the office had not been abolished, the 
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Cases 88a—158a. 


83a. 


85. 


86. 


100. 











.}—If the terms of an appoint- 
ment coe ite period & provide expressly 
that it may be terminated for cause, a power 
to dismiss at pleasure cannot be implied.— 
REILLY v. R., [1934] A.C.176; 103 L. J. P.C. 
41; 150 L. T. 384; 60 T. L. R. 212, P. C. 


Add. Annotations :—Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 375. Refd. 
Nixon v. A.-G., [1930] 1 Ch. 566; Kynaston 


v. A.-G. (1933), 49 T. L. R. 300. 
Add. Annotation :—Consd. China Navigation 
Oo. v. A.-G. (1932), 48 T. L. R. 375. 


After the cross-reference following this case 
add as foliows :— 


—— Extension of British jurisdiction in British 


protectorate.]—See DEPENDENCIES, No. 10a. 


—— Effect of recitals in.]—See EsToprEet, Vol. 


107. 
110. 
119. 
122. 


XXI., p. 331, No. 1247. 


Add. Annotation :—Refd. Eshugbayi HEleko 
v. Nigeria Government, [1928] A. C. 459. 


Add. Annotation :--Refd. Ruffy-Arnell, etc. 
Co. v. R., [1922] 1 K. B. 599. 


Add. Annotation :—Refd. Elias v. Pasmore, 
{1934] 2 K. B. 164. 


Before this case add ‘ See, also, CROWN 


. PRAcTICE, Vol. XVI., pp. 481-491.” 


136a. Statement of fact—-Whether binding on 


Crown’s absolute power of dismissal granting of licenses under them.— 
of a servant of the Crown at any time ULMER v. R. (1894), 23 8. O. R. 488.— 


court.]—Where a collision took place in the 
‘ Bristol Channel, some 10} or 124 miles from 
the English, coast & 94 or miles from the 
Welsh coast, & the judge decided that the 
waters where the collision occurred were 
within the fauces terre & within the bodies 


without incurring Mability for damages | CAN. 


or compensation was not restricted by 100 
Unemployment Act, 1930, or by the 
Amendment Act, 1931: : (3) there was 
no contractual relationship between 
the Crown & the suppliant as appointee 
to the office—he was simply gazetted 
as appointed to the Unemployment 
Board of 1930; he could resign at any 
timo, & there was no provision for his 
remuneration ; ; &, since there was no 
animus contrahendt 
could not be established gare the 

4 L. R. 


Orown.—F INN -» 11933 

1013.-_N.Z. io } as & edeeranalclt Pie chat a ee se 
fv. Municipal employee.) | 20 8eteement bo pay on the pert oF Ene 

—Qu.: whether a municipal employee | CTOWD.—-LAMARRE & Co. v. 


is in tho same position as a civil servant 
with regard to dismissal at pleasure.— 
MUNICIPAL BOARD OF SHAHJAHANPUR 


vw. SUKHA Sin@u, I. L. R., [1937] All. 
434.— IND. 
RL No ome need i 


BRYCE v. R. 
D. L. 


414.—CAN. .« 

100 ii. ——— Under D 
Act, R. S. C., 1886 (c 
STARLEY v. NEW 
Ort Co., (1937) 2 W. W. R. 379; affd., 
{1937]3 W. W .R. 464.—OAN. 


100 v. 





& raat ay Ry. 
Exch. C. R 
100 vi. 





&® valid claim 











100 vii. 
ay cia of authority 


public offi 
Can. Ex.), [1929] 3 | to vary 
R. 188.—-OAN. 


ominion Lands said 
c. 54)—Validity.)j— 
[oDOUGALL-SEGUR 


rder in 


1386b. —— 


——— 


-}—S 
JONES (1800), 19 P. R. 227.—CAN. 
Based on mistate of fact 
—Whether binding on Crown.)—The 
Crown is not bound by an Order in 
Council passed inadvertently & on 
mistake of fact. eh, MONTREAL 


. 237 —OAN. 

Sufficient memorandum 
tn writing of agreement.)—Held: an pee by Provincial 
Order in Council ought to be hi alga h 


Exch. O. R. 174.—-CAN. 


Authorising contract— 
.l—Held;> an Order 
uncil authorising the Minister to 
eutee into . contre ae une chen 
of clay, san gravel, tendered for a 
a given price, does not carr taking further 
any authority to add an 
the scope of the contract 
beyond the ambit of the Order in 
Council. The introduction of a clause 
PART VI. SECT. 3. paper sae to be part of the authorised 
con 


100 i. Order in Council—Under War 
Measures Act, 1914, s. 6—Val 


browing upon the contractor 
idity.}— we obligation | to eee res at me roohies 
ce, ma of another o an 
PUGSLEY t. GARSON (1922), 50 W. B. R, that mentioned in the Order in Council, 
beyond the authority conferred by 
o Counctl.--Na TIONAL 
DREDGING CORPN., LTD. v. 

Ro i930] Ex. GC. R. 40,—CAN. 


PART VI. SECT. 9, SUB-SECT. 1.—A. 


ENGLISH AND Empree Dicest SuprpLEMENT. 


of the counties of Devonshire & Glamorgan- 
shire, &, on appeal, the ct. was informed by 
the A. -G. that he was instructed by the 
Secretary of State for Home Affairs that the 
spot where the collision was alleged to have 
occurred was not within the limits to which 
the territorial sovereignty of His Majesty 
extended :—Held: (1) (ATKIN & LAWRENOE, 
L.JJ.) the statement of the A.-G. was 
binding on the ct.; (2) (BANKEs, L.J.) 
the ct. was not necessarily bound to accept 
the information as conclusive, but having 
regard to the absence of authority & to the 
general trend of modern jurists to limit the 
width of the fauces terre within which there 
was territorial sovereignty, the ct. should 
be guided by the information op 
THE FAGERNES, [1927] P. 811; 

183; 138 L. T. 80; 48 T. Ti a 746 ; 17 
Asp. M. L. C. 826; sub nom. THE FAGERNES, 
CORNISH COAST (OWNERS) v. SOCIETA 
ea DI NAVIGAZIONE, 71 Sol. Jo. 





-.|—ENGELKE v. MUSMANN, No. 
418a, post. 


452. Citations :—For ‘ [1920] 1 Ch. 107” read 


1921] 1 Ch. 107.” 


158a. Admiralty—Action against—Description in 


writ.J—By 1 & 2 Geo. 4, c. 93, 8s. 9, the 
principal officers & comrs. of the navy for 
the time being were empowered to bring & 
maintain any action of ejectment or other 
proceeding for recovering possession of lands, 
etc., vested in them, & to bring, maintain, or 
defend any other action in respect of the said 


to in the above sect. is to be dis- 
tinguished from the Pay Pate 
(THOMPSON) vt. HAMMA 

[1926] 3 W. W. R. 350. CAN. 


sp. Meaning of—In statute. }— 
Wherever the words ‘* Attorney- 
General ’’ are used without qualifica- 
tion in a code or in a statute of Quebec, 
they have reference to the Attorney- 
ear +08 aay -—PEOPLE’S HOLD- 
. (1914), 15 | ING A.-G. OF QUEBEC, 
1931) 8 G. R. "452. —CAN. 


sq. Misapplication of powers dele- 
Legislature. }—— 
e delegate of a provincial Legis- 
lature can no more usurp indirectly 
the functions of the Parllament of 
Canada than can the Legislature itself, 
- it. is the duty of the cts. to interfere 
to protect the subject from such an 
illegitimate exercise of powers founded 
upon oblique motives. On appeal 
from the dismissal of an action for an 
injunction rest: the defts. oe 
proceedings 
negieat id Frauds Prevention Act, wage 

pursuance of *“ Lot, 1830, 

De poate under sect. 10 of said Act: 
—Held: Y aett. A.-G. by & through his 
delegated representative had wun- 
constitutionally Tie hee th the powers 
delegated to him, in a nee the purpose of 
his proceedings was to aid,a criminal 
prosecution, sotnethine which was not 
contemplated by the Act, with the 
result that the federal field had been 
just as much invaded, even if indi- 
rectly, as if the primary invasion had 
accomplished directly by the 
passing of an Act whioh A es terms 
was 8 violation of the B. A. Act.— 


TEWART wv. 


-» [1923] 


with it 
g to or 


widatad naa” Sehera “in” “Gontai | _ am. Whether power to bpin action in | MOORE o-Hooumt, O81) 8 W. W, B 

issued pursuant. to 46 Vict. oc. 17, | county court by information. }— 65,140; 4 D. L. R. 475; 56 Can. C. C, 
49 & 50, autho the Minister OOLiZis (tosop 1 D, i. R. 523; (1929) 325; 44 B.C. R. 338.—CAN. 

of the Interior to grant licensee to ont | 3. W- W- 2 Can. C. C. 186 ; 


timber, did not constitute contracts 
between the Crown & proposed licensees, 
such Orders in Counall being revocable 
by the Crown until acted upon by the 


Manttoba Temper 


38 Man. L. R. $30. 
so. Department of Attorney-General — 


ance Acl, 8, 
The Department .t of the A.-G. referred 


PART VI. SECT. 9, SUB-SECT. 4. 

st. Acting Deputy Attorney-General.) 
—R. (GOODMAN) v. OLSON, [19338] 2 
W. W. R. 449.—CAN. 


ol 


Vol. X1.—Constitutional Law. 


lands, etc.; & it was enacted that, in any 
such action, they should be called by the 
name of ‘*‘ the principal officers & comrs. of 
His Majesty’s navy,’’ without naming any 
of them; & that such action or suit should 
not abate by the death, resignation, or 
removal of such comrs., or any of them. By 
subsequent statutes, the powers & authorities 
of those comrs. were transferred to & vested 
in “‘the comrs. for executing the office of 
Lord met Admiral of the United Kingdom.” 
A writ of summons, addressed to ‘‘ the comrs. 
for executing the office of Lord High Admiral 
of the United Kingdom,” requiring them to 
appear in an action of debt at the suit of the 
pitf., was served upon A., one of the comrs., 
& upon no one else. Upon a motion, on 
behalf of A., to set aside the writ, & the copy 
& service thereof, for irregularity, the affi- 
davits disclosed that the action was brought 
to recover arrears of half-pay alleged to be 
due to plitf.:—Held: that it was not com- 
petent to the ct., in dealing with such a 
motion, to enter into the consideration of 
whether the action was maintainable or not; 
for that, inasmuch as 1 & 2 Geo. 4, c. 93, 
s. 9, enabled some actions to be brought 


Cases 158a—240a. 


against the comrs. by the description con- 
tained in this writ, there was no irregularity 
in the process itself; & to determine, upon a 
summary application, that the cause of 
action was not within the statute, would be 
to deprive pltf. of his right to review their 
decision by writ of error. 

The comrs. of the navy are not. a corpn. : 
semble, therefore, that the proper mode of 
serving them with process would be by 
delivering a copy to each of them.—WILLIAMS 
v. ADMIRALTY Comrs. (1851), 11 O. B. 420; 
2L. M. & P. 456; 20 L. J. C. P. 245; 17 
a O. S. 200; 16 Jur. 42; 138 E. R. 


153b. ——- -——— Service of writ.}—WILLIAMS 
v. ADMIRALTY Comrs., No. 153a, ante. 


155. Add. Annotation :—Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 376. 


157a. Air Council— Whether  corporation.|— 
Semble: the Air Council is not a corpn.— 
MACKENZIE-KENNEDY v. AIR COUNCIL, [1927] 
2K. B. 517; 96 L. J. K. B. 1145; 188 
L. T.8; 43 T. L. R. 733; 71 Sol. Jo. 633, 
C. A. 


Part IX.—The Crown in relation to the Law. 


175a. ——-.]|—RooKEWwoop’s Case (1696), Holt, 
K. B. 688; 90 BE. R. 1277; sub nem. PB. v. 
RooKkwoonp, 13 St. Tr. 139, 186. 

Annotations :—-Refd. 2. v. Kinloch (1746), 18 State Tr. £3. ; 
Howard v. Shipley (1803), 4 East, 180; R.v. Duffy (184 
Cae Tr. N. 8S. 795; Muleahy v. 1. (1867), 15 W. 

214a. ——.]—R. v. CrosBy (alias Puriips) (1695}, 

1 Ld. Raym. 39; 5 Mod. Rep. 15; 12 Mod. 
Rep. 72; 2 Salk. 689; 12 State Tr. 1291; 
Holt, K. B. 753; Skin. 578; 91 BH. R. 923. 

Annotations :—Retd. R. v. Davis & Carter (1695), 5 Mod. 
Rep. 74; The Ville de Varsovie (1817), 2 Dods. 174; 
Hinks’ Case (1845), 1 Den. 84; Re Barber (1850), 14 
L. T. O. S. 500. 

218a. ——.]—In 1833, A. was con- 

victed of felony & transported. At this 
time his wife was entitled to a fund, con- 
tingently on her surviving her mother. In 








9), , 
Kt. 





available in all places except tbe United 
Kingdom. The mother died in 1838, & the 
wife in 1852. On a petition by the Crown 
for payment, the ct., without deciding the 
right, merely ordered payment to the 
administrator of the wife.—-Ne HARRINGTON’S 
Trusts (1860), 20 Beav. 24; 54 BE. R. 533. 

288. Add. Annotations :—-Refd. Nichol v. Koarby, 
Nichol v. Robinson, [1922] 1 K. B. 480; A.-G. 
v. Still (1927), 44 T. L. R. 102. 

240a. Claim that right of administration of pre- 
mises vested in Crown-—Crown must be 
represented.|—Government TIouse, Sydney, 
was built upon Crown land about 1845 as a 
residence for the Governor of New South 
Wales, &, with the stables of a former 
residence, was continuously so used until 
1900. From 1900 to 1912, by an arrange- 


1846, A. obtained a conditional pardon, |! 


PART VI. SECT. 10. 


sb. No power to waive statutory 
conditions.)}—A department of the 
Govt. cannot waive the performance of 
any of the conditions imposed by the 
legislature.—PkECK wv. R. (1884), 1 
B. Cc. It. pt. 2, 11.—CAN. 


sco. Land Settlement Board.}—The 
Land Settlement Board created by 
Land Settlement & Development Act, 
1924 (c. 128), is a department of the 
Government, & there being nothing in 
said Act or other statutes which gives 
it a right to sue or be sued, no action 
lies it for acta done in 
ita official capacity.— RATTENBURY 0. 
LAND SETTLEMENT Boarp, [1928] 3 
D. L. R. 382; (1928) 2 W. W. R. 475; 
39 B. C. R. 523; on appeal, [1929] 
1 D. L. R. 242.—CAN. 


sf. Education Board.|—An Education 
Board is not a Department of State, 
& servant or statutory agent of the 
Grown, or in consimili casu, & 90 is 
not entitled to the prerogatives of the 
Crown, including the prerogative of 





not being bound by a statute unless 
so provided in tho statute.—OHRIs1- 
CHURCH CITY CORPN. v. CANTERBURY 
EDUCATION Boanp, [1933] N. Z GL. 2. 
Supp. 22.—N.Z. 


sk. No right of action inter sc.]—-The 
Administrator of Natal sued the South 
African Railways & Harbours in delict. 
for damages. On exception to the 
declaration that it showed no cause 
of action:—Held: the Provincial 
administration represents the Crown in 
the Provincial govt. of Natal, &, as the 
Railways & Harbours administration 
is also a departinent of the Crown, & 
one department cannot sue another, 
the exception was. well founded.— 
NATAL PROVINCIAL ADMINISTRATION ¥. 
SoutH AFRICAN RAILWAYS Han- 
BoURS, {1936} N. L. R. 643.—S. AF, 


PART IX. SECT. 2, SUB-SECT. 1. 


sb. Power to pardon— By whom given.] 
u.: is the power of conferring by 
legislation upon the representative of 
the Crown, such as a Colonial Governor, 
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ment between the Governments of the 


the prerogative of pardoning, in the 
Imperial Parliament only, or, if not, 
in what legislature does it reside.— 
A.-G. FOR CANADA v. A.-G, OF PRO- 
VINCE OF ONTAIIO (1893), 23 Can. 
S.C. It. 458.—CAN. 


sc. Not dependent on consent.}—Theo 
Governor-General on the exercise of 
the royal prerogative may release a 
convict from prison without his con- 
sent.—He RKRoyvyaAL PREROGATIVE OF 
MERCY UPON DEPORTATION PRoO- 
CEEDINGS, [1933] 2 D. L. R. 248; 
S.C. R. 269; 69 C. C. C. 301.—CAN. 


PART IX. SECT. 2, SUB-SECT. 4. 


sk. Amnesty-—Terms cxrcceding Bix 
months-—Sentence impoacd afler am- 
nesty but including inuprisonment served 
before.|—-An amuesty reducing terms 
exceeding 6 months applies to a 20 
Months sentence -imposed after the 
amnesty but including imprisonment 
served prior to the sentence.—JAcCOBS 
», SEGOUIN, [1936] 2 D. L. R. 213 65 
Can. ©. ©. 147,—CAN. 


Cases 240a—291. 


ENGLISH AND EMPIRE 


Commonwealth & of the State, the premises 
were occupied by the Governor-General, & 
another residence was provided for the 
Governor of the State. In 1912, this arrange- 
ment having come to an end, the State 
Government threw the grounds attached to 
the house open to the public & took steps to 
convert the stables i into a school of music. 
By the New South Wales Constitution Act, 
1856 (c. 54), s. 2, all ‘‘ waste lands ”’ in the 
then colony were placed under the control 
of the local Legislature. The A.-G. for New 
South Wales, at the relation of residents in 
the State, filed an information praying for 
declarations that the house & grounds were 
vested in His Majesty, dedicated to the 
Seale purpose of a residence for the 

overeign’s representative in New South 
Wales, & that neither the Governor of New 
South Wales nor the Governor in Council had 
power to interfere with or alter that purpose, 
& for an injunction restraining the resp. (as 
representing the State Government & 
ministers) from otherwise using the house & 
grounds :—Held: (1) the suit was not main- 
tainable, since no trust had been declared or 


charity established, & the action complained | 
of was that of the State Executive & within 


its competence, whether the house & grounds 
’ were ‘‘ waste lands’ within above sect. or 


290. Add. Annotation :—Refd. Wig 


Digest SUPPLEMENT. 


right of administration of the premises was 
in the Crown in the right of the United 
Kingdom, but the Crown in that right was 
not represented before the ctsa.—A,.-G. FOR 
New Souts WALES v. WILLIAMS, [1915] A. O. 
578; 84 L. J.P. C. 92; 112 L. T. 78 ; 81 
T. L. BR. 171, P. O. 


264a. —— ———.]—-Bmaoop v. Davrus (1826), 6 


B. & 0. 84; 9 Dow. & Ry. 
L. J. 0.8. K. B. 64; 108 


. B. 158; 5 
. R. 884. 


266. For ‘‘——- Cha aplain to King > read ‘f—— 


Royal chaplain. 


266a. S. P. WINTER v. DIBDIN (1844), 13 M. & W. 


25; 2 Dow. & L. 211; 183 L. J. Ex. 263; 3 
L. T. O. S. 164; 153 E. R. 11. 


Annotation :—Apld. Harvey v. Dakins (1849), 3 Exch. 266. 
272. Add. Citation :-—48 L. J. Q. B. 455. 
284. Add. Citations :—66 Sol. Jo. 218; 


affd., 
[1922] P. 122. 


287. Add. Annotations :—Refd. Robinson v. South 


Australia State (No. 2), [1931] A. C. 704; 
Re Wells, Swinburne-Hanham v. Howard, 
[1933] Ch. 29. 


289. Add. Annotation :—As to (2) Refd. Re Carnar- 


von Harbour Acts, 1793-1908, Thomas v. 
A.-G., [1937] Ch. 72. 
v. A.-G. of 


Irish Free State (1927), 96 L. J. P. O. 88. 


not; (2) the proceedings were not 
. constituted since it was claimed that the 


age IX. SEOT. 5, SUB-SECT. 5. 


In proceeding Aenea 
of “eplaatto Jurtediction ner, in 


the « between Driats suitors 

e raliat ity of an Act of a provinetal 
lature {s questioned, 

: the province will be heard on the 

ques onery of SAA es a legislative juris- 

iction.—CIT! 8 Ins. Co. v. JOHN- 

STON, Cass. Dig. ‘ond. ed. 678.—OAN. 


PART IX. SECT. 6, SUB-SECT. 1. 
h (p. 528) 1. ——— For tort.}—An 

action sounding in tort does not lie 
ainst the rown.—-CREEKLMAN & 
BERGE v. KR. a ae gear 62 an L. R. 390; 


20 Exoh. 
h (p. a ae eae 
(1920) 20 Exch. O. R. 175.—CAN. 
523) ii, S. P. MANBEAU vv, 
(1938) 1D D. L. R. 25; [1923] xen” 
C. R. 21.—CAN. 





h (p. 528) iv. ——-. +—An action 
in tort does not He against the Crown, 
speed to under Caaed rag pees 
authority. (Sue. 


—~THERIAU 
(1917), 16 Exch. C. R. "958 : Py DL 
705.—CAN. 

h (p. 523) v In an 
action axel ‘the Govt. of Ceylon to 
recover for damage caused to a steam- 
ship by ground {n Colombo harbour 
in a berth to which she es been taken 
by a Govt. pilot :—Held: it was not 
necessary to decide whether in Ceylon 
the Crown could be made Hable in tort 
under Roman Dutch law, but having 
reg: to the considered decision of the 
Supreme Ct. of Coylon in Colombo 
Electric Tramway Co. Vv. A.-G., & 
inasmuch as the question ‘a Ceylon 
was whether any particular part of 
Roman Dutoh law had been recognised 
there, very olear ente would be 
required to induce the Judicial Com- 
mittee to reverse that decision.— 
BRITISH LEUN Co., vite 
A.-G. FOR CEYLON, [1926] A i47: 
95 L. J. P. CO. 86: 134 L. T. “305, 4 
T. L. R. 166.—OEBYLON, 

h (p. 523) vi. —— For fraud. }—It Is 
not competent aa rove met ote Crown 
has been guilt fraud ; r can the 
Crown be hel Mahie for the fraud of 








roperly 


291. Add. Annotation :—Consd. A.-G. for Straits 
Settlmts. v. Pang Ah Yew, [1925] A. O. 556. 





{ts officers.—Re FROST BROTHERS 
1925) 2 D. LL R. 8389; [1925] g 
. W. R. 459.—CAN. 


291 xiv. 
of damages does not lie against the 
Crown in respect of a wrongful act 
committed by one of its servants.— 
ag err be v. LORD ADVOOATE, [1921)} 
Ss. CO. 8 7.—SCOT. 

—Held : (1) 
inst “the 


291 aa 
no action in tort will lie a& 
Crown except where & when uli 

right of action is given by Statute; 
rb the act of the Crown in paying the 
expenses of & incidental to the funeral 
& burial, is referable to the grace & 
bounty of the Crown & did not consti- 
tute an sabiowledemen! iby itofa right 
of action.—JOUBER R., [1931] 
Kx. C. pe 118; 4D. 1b. Be 164.—CAN, 

j (p. 624)i1. —— ——- -———- -——-.. }-- 
WELDEN v. SMITH, [1924] A. O, 484,— 
AUS. 

j (p. 624) fi, ee 
ROBINSON v. STATE OF SOUTH AUS- 
TRALIA, igo) Ce 469, P. C.—AUS. 


ie an (p- 524). Add ‘‘ revad., 30 8S. C. R. 























y (p. 525) i. 
LECLERO v. R. (1920), 62 ah L. R. $24; 
20 Exch. ©. R. 236.—CAN 

nade’ §25) fi. —~— -——- 

the Crown was liable in dama 

oaeee Public Utilities Act, s. 31 = or 
an accident caused by a fallen tele hone 
wire lying on the pubic Mehway, belie 
part of a Or th f wires erected & 
maintained ne “provincial Depart- 
ment of Tel aera 
ZORNES v. R., HAMIL TON oe. R., {192 4 
W.w. R.1179; 67 D.L.R. 733 CA 


y (p. 525) ili. —— -}~ 
The suppliant was wounded by a 

et during target practice, 
from the rifle at te St. Luc 
titi taont pained oe fied 
a petition o c ng damages lor 
the injury he thereby sustain 








Held: the ge oebdene not a “ public 


wor within Exch nae 
50 & 5 Vict. co. 16 (D ae Ss 1 eer 

the Crown was not ©. 
R. (1800), 6 Exoh. C. R. 420. .—OAN. 
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y (p. 525) fv 
About ll. 30. ‘a.m. on Feb. 10, 19 8, 
sup red agree while entering the Ottawa 

Office to purchase stamps, was 
Fee on the head it es an ae ee 
FLUEtIe LCUTae pS An cemoloyoe: at 
causing her ury. one oyee 0 
the Public Works Dept. who had full 
Sharnt f & care of the roofs of Govt. 

ulldings, especially that of the Post 
Onis & whose duty it was to remove 
snow & icicles therefrom, passed the 

ding twice on the morning of the 
accident, first between 8 & 8.30 & 

in between 9.30 & 10 o’clock, oe 

aims no snow oretoe needed to 
pomoved -—F. the omission of ed 
officer, whose aaty it was to keep roofs 
free of snow & ice, to notice the presence 
of icicles & to remove them, when he had 
ample time to do so before the accl- 
dent, constituted negligence, the 
Crown liable for the damage resulting 
from such careless o {on.—JOHNBON 
v. R., [1931] Ex. C. R. 168.—CAN. 


y (p. 525) v. 
ont negligence.J—At about 
9 p.m. on Nov. 15, 1921, one OC. drove 
on to a whart, "Mon Harbour, 
with his two children to visit some 
eee who were employed in trans- 
freight from as ed onthe whart, 
Seats to vat companies, to & ware- 
house in the city. had not been 
sent by his employer, had no business 
there & went solely to amuse himself. 
8; been drinking & was under the 
influence of Late He was m 
& nuisance of himself & when told to 
FO, got got into his car and drove straight 
e canal, & all were drowned :— 
Huds “ae C. had no business on the 
wharf on the evening of the accident 
& was there by tolerance, the Crowr 
under such circumstances was gc 
no ob tion or duty to him. 
accident was the result of aaeassae 
inebriated oond{ftion & he was the 
victim of his own condition & con- 








167.—CAN, 
y (p. 685) vi. ——— ——- ———- ———. } — 
pe ee rece ace ee 
for injury to the person, ox in 
oases coming within the ambit of 


202. Add. Annotations :—As to (1) Refd. Wigg v. 


298. 


A.-G. for Irish Free State, [1927] A. C. 674. 
As to (2) Distd. Kynaston v. A.-G. (1933), 
49 T. L. R. 300. Consd. Re Carnarvon 
Harbour Acts, 1793-1903, Thomas v. A.-G., 
{1987} Ch. 72. Refd. A.-G. for Ontario 
v. McLean Gold Mines Co. (1928), 95 L. J. 
P. C. 217; Ruislip-Northwood Urban Dis- 
trict Council v. Lee (1931), 145 L. T. 208; 
Thomas v. A.-G., [1936] 2 All B. R. 1325. 
Generally, Refd. Jaeger v. Jaeger Co. (1927), 
44 R. P. OC, 437. 

Add. Annotation :—Expld. Nixon v. A.-G., 
[1980] 1 Ch. 566. 


2038a. Indemnity Act as defence.}—-In 1918 the 


suppliant, who was then a jewelry dealer in 
Petrograd, deposited certain jewelry with the 
British consul, who was in charge of the 
embassy premises, & owing to difficulties in 
the way of the consular officers obtaining 
money the suppliant agreed that the consul 
might sell the jewelry & use the proceeds for 


Vol. XI.—Constitutional Law. 


Cases 202-305. 


in a locked leather bag kept in a safe at the 
embassy. Persons claiming to be repre- 
sentatives of the Soviet Govt. entered the 
embassy & arrested everybody, & afterwards 
the bag was found to have been cut open & 
the contents taken. In 1926 the suppliant 
claimed the value of the jewelry, but the 
Foreign Secretary repudiated liability, & the 
oe brought a petition of right. The 
A.-G., by demurrer, submitted that there 
was no ground of claim as the facts disclosed 
showed the absence of negligence, &, secondly, 
he put in an answer & plea that the claim was 
barred by the Indemnity Act, 1920 (c. 48) :— 
Held: (1) the facts stated in the petition did 
not negative the possibility of the proof of 
negligence & the demurrer must be vover- 
ruled; (2) the claim was barred by the 
Indemnity Act, 1920 (c. 48), & there must be 
judgment for the Crown on the answer & 
plea relating to that; Act.—BUCKNALL v. R. 
(1930), 46 T. L. R. 449, C. A. 


His Majesty’s service. 


sub-sect. (c) of sect. 19 of Exchequer 
Ct. Act, R. S. C., 1927 (c, 34).— 
ae vw. R., [1982] Ex. Cc. R. 161.— 


¥ CP. 525) vii. —— -] 
—Suppliant’s motor-bhoat collided with 
@& buoy at the mouth of the Brace- 
bridge river, in the Muskoka Lakes 
region, on which there was no light, 
& by his petition sought to recover 
$500 by way of damages to the boat, 
alleged to be the result of the negli- 
nee of an officer or servant of the 
own while acting within the scope 
of his duties or employment upon a 
ublic work, to wit, in not seeing that 
e buoy carried a light :—Held: the 
buoy in question, was not a public 
work wit the meaning of sect. 19, 
as. “‘C” of Exchequer Ct. Act, &, in 
consequence, suppliant was not en- 
titled to the relief sought by his petition 
of right.—OaPon wv. K., [1933] ix. O. R. 
5§4.—CAN. 
(p. 525) viii. ——- ——— 
pecially equipped motor cars, 
owned by the Govt. of Canada, 
are employed by the Radio Branch of 
the Department of Marine, in the 
detection & elimination of radio 
inductive interference. Two pup oes 
of the Oo Branch were returning 
to Ottawa in such a car, from a tour 
of inspection, when they slop ped the 
car on one aside of the travelled road 
to wipe the windshield which had 
become clouded due to weather con- 
ditions. An oncoming car, in which 
the son of the eupplente was & pas- 
senger, collided with the Govt. car, & 
he was killed :—Held : the Govt. owned 
motor car, in occupation & control of 
the Govt. employees on the occasion 
in question, was a “ public work ”’ 
within Exchequer Ct. Act, R.8.C., 1927, 
8 19 (c); the Govt. employees in the 
said car were, at the time of the 
collision in question, officers or ser- 
vants of the Crown acting within the 
scope of their duties or employment 
aay @ public work, within Exchequer 
- Act; the ct. has jurisdiction to 
entertain the action.—DusnoR v. R., 
{1934} Hx. C. R. ar tara 2D. L. BR. 
314; revad., [1935] 8. 0. R. 378; 3 
D. L. R. 209.—CAN 





one 





——,] 


y (p. 525) ix. ——— ——- — ———__..] — 
One K., an enlisted soldier in the 
jan Army Service Corps, engaged 

as @ transport driver, stationed at 
Kingston, drove a motor truck, loaded 
with supplies, m Kingston & de- 
livered the same to the Royal Air Force 
at Trenton. Whilst returning to 
the motor truok driven by 

K. negligently collided with a motor 


The jewelry was put 


~ 


truck in which M. was a passenger, 
causing his death. Suppliants are the 
widow & step-mother of M. :—Held: 
K. was engaged in a public work & was 
acting within the scope of his duties 
as @ servant of the Crown, at the time 
of the accident.—-MoscoviTz wv. R., 
[1934] Ex. C. R. 188; [1935] 2 D. L. R. 
308; revad., [1935] 8S. O. R. 404; 3 
D. L. R. 231.—CAN. 


y (p. 525) x. — ——, 
An automobile belonging to R. C. M. P. 
is not a public work & the Crown is not 
Hable for juries caused by the 
negligence of the coustable driving it.— 
TOMAN v. Kt., 11935) 2 D. L. R. 289.— 


y (P. §25) xi. -—-. ----—- —— J— 
The immunity of the Crown in respect 
of tortious acts of the Crown’s servants 
is not destroyed by the fact that the 
Temiskaming & Northern Ontario 
Railway Commission administering a 
public undertaking of the Crown may 
sue & be sued.—PrcoIN v, LONEGAN, 
4D. L. R. 776; O. R. 701.— 














ee 


y (p. 525) xil. —-—- —---- je 
About 9 a.m. on Jan. 23, 1934, M. 
when going to the Post Office in the 
town of St. Laurent on business & 
while walking on the sidewalk leading 
to the Post Office fell & broke his 
wrist. It had been raining during the 
Dight & the sidewalk was covered with 
ice. At the place where M. fell there 
was a depression in the cement walk 
which held the water on the ico. The 
caretaker had spread sawdust on the 
walk instead of the sand provided for 
the purpose, & this did not adhere to 
the ice but floated on the water :— 
Held; & Post Office is a public work 
within the statute; tbe act of the 
caretaker in spreading sawdust where 
water was lying when instructions had 
been given to put. sand, was negligence 
on his part which bound the Crown & 
rendered it liable in meet TE 
LUDGER Makcoux v. R., [1937] 
Ex. U. R. 23.—CAN. 


y (p. 525) xihi. «} 
—Suppliant suffered personal injurles 
& loss by breaking through a plank on 
the sidewalk of @ roadway leading to & 
from the north end of Chaudicre bridge. 
an interprovinocial bridge crossing the 
Ottawa river. & connecting the city of 
Ottawa, Ontario, & the city of Hull, 
Quebec. fy her petition of right 
suppliant charged “ that the Injuries & 
loss so caused to suppliant are a direct 
result. of the negligence of an o 
or servant of the Crown while acting 
within the scope of his duties or employ- 
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ee ee 








805. Add. Citation :—48 L. J. Q. B. 455. 


ees ere 


ment upon a public work. Tho said 
negligence consists particuarly of 
failure to maintain or keep in proper 
repair the plank sidewalk aforesaid ” : 
~—Held: linvility of the Crown for 
damages for any death, or injury to the 
person or tu property, is qualified & 
limited by the Iixchequer Ct. Act & 
cannot be ecularged except by express 
words oor necessary implication, & 
liability for injury resulting from non- 
feasance is excluded.--JOKELA vw. R., 
[1937] Mx, OL R982 5 fbo8ld DoT. R. 
559.—CAN. 

y (p. 525) xiv, ------- -- + ee ee | 
—The penitentiary of St. Vincent do 
Paul ts a “ public work’? within Jtx- 
chequer Ot. Act.--LABKLUE uv. R., 
(1938) 1 1D. Tu. RR. 808.---CAN, 


h (p. 525) 1. —-— Services rendered to 
committee.}—The Crown is not Hable 
upon 4 claim for the services rendered 
by any ons to a committee. KIMMITT 
v. It. (1896), 6 Hxeh. C. R. 130.—CAN. 

ff i. For excess of salaries 
& approved by Governor-Genera in 
Councu, ey eo goon ag v. KR. (1891), 
20 8. C. HK. 420.—CAN,. 

ff il. ——— Wrongful acts of police tn 
course of duty.|-—~Members of tho police 
force are prim’ facie servante of the 
Crown, & by virtue of the Crown 
Liabilities Act, 1010, the Crown is 
prima facie Hable for wrongful acts 
comritted by a member of that Force 
in the course of his duty. In order to 
escape liability {t is not sufficient for 
the Crown to show that the police 
officer was Demons a statutory duty. 
To take the case out of ti.e Act there 
must be a lack of one or wore of the 
essentials of the law relating to master 
& servant such as that the police 
officer was performing a duty of a 
persons nature which made him in- 

ependent of the contro] of the Crown 

0 hac vice.—UNION GOVT. v. THORNE, 
1930) App. D. 47.—S8. AF. 


PART IX. SECT. 6, SUB-SECT. 2. 


304 ii. ——.J]— R. ©. PRRREAULT 
(1922), 66 D. L. R. 671; 21 Exch, 
QO. R. 55.—CAN. 

sd. Reference to head of depart- 
jester Plage 4 kxchequer Ct. Act of 

a, 8. 38, any claim against the 
Crown may be prosecuted by petition 
of right or referred to the ct. by the 
bead of the department in connection 
with the administration of which the 
claim arises. A claim by appite, for 
compensation in respect of the udia- 
tion of a contract was so referred by the 

nister of Railways & Canals. Sub- 
sequently the Crown applied for leave 








Cases 317—348a. 


317. 


Add. Annotation :—Refd. A.-G. for Ontario 
ee Gold Mines Co. (1926), 95 L. J. P. C. 


824a. Civil action against Crown servant—By 


839a. 


844. 


845. 


846. 


348a. 


private person—Discretion of cdurt to order 
trial at bar.J—-ANDERSON v. GORRIE (1894), 
10 T. L. R. 383, OC. A. 


-|—In proceedings by information on 
the revenue side of the K. B. Div. claiming 
payment of income tax, the taxpayer cannot 
set off a debt due to him from the Crown.— 
A.-G. v. Guy Motors, Lrp., [1928] 2 K. B. 
78; 97 L. J. K. B. 421; 139 L. T. 311. 





SuB-sEoT. 7.—Costs (p. 530). 


See, now, Administration of Justice (Mis- 
cellaneous Provisions) Act, 1933 (c. 36). 


Add. Annotations :—Consd. Re Letters Patent 
No. 189,207, Re Carbonit Akt., [1924] 2 Ch. 53. 
eine Swift v. Board of Trade, [1926] 2 K. B. 
131. 


Add. Annotation :—Refd. Re Letters Patent 
No. 139,207 , Re Carbonit Akt., [1924] 2 Ch. 53. 


Add. Annotation :—Consd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 53. 


In proceedings under Patents & 
Designs Acts. ]—-Appcts. applied by originating 
summons under Patents & Designs Act, 
1907 (c. 29), s. 29, as amend::d by Patents & 
Designs Act, 1919 (c. 80), 8. 8, for an inquiry 
as to the remuneration proper to be paid to 
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them for the user by a Govt. department of 
the patented invention of which they were 
the registered owners. In the course of the 
proceedings, preliminary to hearing of the 
motion, orders were made in which the litiga- 
tion was treated, with the acquiescence of 
both litigants, as subject to the ordinary 
rule as to costs, & on two occasions orders 
were made requiring appcts. to give security 
for costs. After the hearing had proceeded 
for some time appcts. withdrew their claim 
in view of a prior trial of the invention found 
to have been made on behalf of the Govt. 
which, by virtue of the proviso to Patenta & 
Designs Act, 1919, s. 8, entitled the Govt. to 
make use of it thereafter without payment. 
On the question how the costs ought to be 
borne :—Held: (1) under that part of 
Patents & Designs Act, 1919, which autho- 
rised proceedings against a Govt. department, 
there was no express mention of costs, & the 
authority to deal with them was derived from 
the genera] jurisdiction of the ct., & the ct. 
had, therefore, no authority to depart from 
the common law rule that the Crown neither 
paid nor received costs, unless the special 
circumstances of the particular case justified 
it in so doing; (2) having regard to the orders 
that had been made before the hearing of the 
motion, & particularly to the two orders for 
security for costs, the ct. would infer an 
agreement between the parties that each of 
them should be treated as ordinary litigants 
as regarded liability for costs.—Re LETTERS 
Patent No. 139,207, Re CARBONIT ART., 


to withdraw the reference :—Held: 
the claim arose ‘‘in connection with 
the administration ’’ of the Depart- 
ment of Railways & Canals & came 
within sect. 38, & leave must be 
refused.— DOMINION BUILDING CORPN., 
LTD. v. R., (1930) A.C. 90; 46 T. L. RK. 
22, P, O.—CAN. 


PART IX. SECT. 6, SUB-SECT. 3. 


af. Right to plead d&- demur together.) 
—In &® common law action the Crown 
is entitled to plead & demur together 
without obtaining leave of the ct.— 
DEMPSTER v. RICHARDSON (1931), 24 
Tos. L. R. 75.—AUS. 


PART IX. SECT. 6, SUB-SECT. 4. 


3171. Addition of Att -General— 
ction affecting rights of Crown— 
Petition of right not applicable.j— 
This was an appeal by the A.-G. for 
Manitoba from an order by which he 
was addod as a deft. to an action 
brought against the University of 
Manitoba to enforce agreements under 
which pltfs. had a to donate 
certain land as a site for the University 
on the condition that the University 
expended a certain amount of money 
on the grounds & in tho erection of 
buildings. Pltfs. had transferred to 
the University all of the land originally 
contemplated excopt 25 acres which 
under an agreement with the provincial 
Govt., they transferred to the province 
as @& site for a school for e deaf. 
The agreements with the University 
were confirmed 
which also authorised the execution 
of the ement made with the Crown. 
Pltfs. eged that these agreements 
wae dn poalite a tepartite bargain 
was in reality a - 
whereby the Govt. entered into the 
arrangement previously made by the 
Governors of the University, furnishing 
$500,000 for a school for the deaf as 
part of the general scheme for the 
erection of educational buildings. 


by an order-in-council - 


This contention the A.-G. denied. 
Pltfs. asked for specific performance & 
for an injunction § restraining the 
University from doing anything at 
variance with its contract with pltfs., 
& from accepting any money from the 
Crown for the erection or maintenance 
of university buildings elsewhere than 
on said site. No relief was asked for 
against the Crown; all that was sought 
with respect to it was a declaratory 
judgmen that the contracts & 
order-in-council were not ultra vires :-— 
Held: the appeal should be dismissed, 
for the reasons: (a) the A.-G. should 
be a party to this action to represent 
public Interests which he alone can 
serve. Moreover his presence was 
necessary to make any declaratory 
udgment which might be given 
inding upon the Crown; (0) potition 
of right is not the proper remedy in 
this case, for there was no direct claim 
made against the Crown; (c) the case 
falls within the ambit of cases where 
the A.-G. is properly joined.—TuxEpo 
HOLDING Co., Lrp. v. UNIVERSITY OF 
MANITOBA & A.-G. FoR MANITOBA, 
1930) 1 W. W. R. 464; 3 D. L. R. 
50; 38 Man. L. R. 506; affg., [1930) 
1 D. L. R. 435.—OAN, 


PART IX. SECT. 6, SUB-SECT. 6. 


337 vi. -}~—Estoppel cannot be 
invoked against the own.—R. ov. 
aoe (1921), 21 Exch. C. R. 150.— 





339 iii. ——~.]—A subject has no 
right to set off in an action brought by 
the Crown.—R. (MINISTER OF AGRI- 
CULTURE FOR SASKATCHEWAN) t. 
BOURKE, [1925] 3 D. L. R. 537; [1925] 
HN W. R. 397; 19 Sask. L. R. 483.— 


339 iv. -}—A right of set-off 
does not exist against the Crown.— 
. t. BRITISH AMERICAN BANK NOTE 
Co. (1901), 7 Exch. C. R. 119.—CAN. 


oi. ———.]— A counterclaim cannot 
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be pleaded against the Crown as of 
right.—A.-G, FOR ONTARIO v. RUSSELL 
(1921), 64 D. L. R. 59; 490. L. R. 
103.—CAN. 


o ii, ——-.]—A subject has no right 
to counterclaim in an action brought 
by the Crown.—R. (MINISTER OF 
AGRICULTURE FOR SASKATCHEWAN) 0. 
BounKE, [1925}) 3 D. L. R. 537; 
[1925] 2 W. W. R. 397; 19 Sask. L. R. 
483.—CAN. 

sm. Whether action brought in right 
name.|—In an action concerning trans- 
actions under Soldiers Settlement Act, 
defts. contended that the action should 
have been brought in the name of the 
Soldiers Settlement Board & notin that 
of the Crown:— Held: action propery 
instituted in that of the Crown.—R. v. 
SAYWARD TRADING & RANCHING Co., 
LTp., [1924) Exch. C. R. 15.—CAN. 


PART IX. SECT. 6, SUB-SECT. 7.—A. 


sp. Crown Costs Act, R. S. B. C., 
1911 (c. 61)—Effect of.J—Held: not 
to apply to the Crown in right of 
Dominion, the statute not making it 
clear in express terms or by necessary 
intendment that the reference is to the 
Crown other than in right of the pro- 
vince only.—MONTREAL TRUST Cu. v. 
R., (1924] 1 D. L. R. 1030; 1W. W. R. 
657; 33 B. C. R. 280.—CAN, « 

sq. Crown Costs Act, R. S. B. C., 
1924.]—-Crown Costs Act, R. 8. B. C., 
1924, forbids the awarding of costae 
either in favour of or against the 
ad by the Govt. of 
the province of British Columbia.— 
R. v. Conway (B. C.), (1929]3 W. W. R. 
268; 52 Can. Crim. ° 161.—C r 

st. ———.}—Crown Costs Act, R. 8. 
B. C., 1924, does not apply to a prose- 
cution under a Dominion Act. On 
dismissing an appeal from a conviction 
under such an Act, costs were, there- 


fore, given to the Crown.—R. v. 
TRONSON, [1932] 1 W. W. R. 537; 
67 C. C. C. 383.— CAN. 


Vol. X1—Constitutional Law. 


[1924] 2 Ch. 53; 93 L. J. Ch. 309; 131 L. T. 
89; 40 T. L. R. 421; 68 Sol. Jo. 476; 41 
R. P. C. 203, C. A. 


1926] 2 K. B. 


Annotation as ee Consd. Swift v. Board of Trade, 





.}—See, generally, PATENTS. 


3848b. ——- —— As to validity of patent—Action 
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873. 


887. 


387a. 





PART IX. SECT. 6, SUB-SECT. 7.—C. 
ti. 
Costs Act, R. 8. B.C., c. 61, costs of an 
apres cannot be given against the 
wn, though costs in the lower ct. 


duties imposed on him by the above 
Act is an “‘ officer, servant or agent of | of costa ag 


against Air Council.]|—Held: there was no 
reason for departing from the ordinary rule 
that the Crown neither paid nor received 
ee v. AIR COUNCIL, [1923] 


Add. Annotation :—Apld. Pathe of France v. 
Harris, Same v. Mansbridge (1926), 42 
T. L. R. 760. 


Add. Annotation :—Refd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 53. 


Add. Annotations :—As to (1) Apld. Sterling 
Trust v. I. R. Comrs., 1. R. Comrs. v. Sterling 
Trust (1925), 12 Tax Cas. 868. Consd. 
Birmingham Oorpn. v. I. R. Comrs., [1929] 
2 K. B. 187; Central London Railway v. 
I. R. Comrs., London Electric Railway v. 
I. R. Comrs., Met::opolitan Railway v. I. R. 


384a. 


Cases 348a—387a. 


Comrs. (1934), 151 L. TT. 833. Refd. 
Luipaard’s Vlei Estate & Gold Mining Co. v. 
I. R. Comrs. (1930), 99 L. J. ik. B. 830. 


878a. ——— Arbitration to assess compensation for 


requisitioned goods.|—In assessing the com- 
pensation to be paid for bacon requisitioned 
by the Food Controller under Defence of the 
Realms Regulations :—Held: the arbitrator 
had no power to order the Crown to pay the 
costs of the reference & award.—Swirr & Oo. 
v. BOARD OF TRADE, [1920] 2 K. B. 131; 95 
L. J. K. B. 8384; 185 L. T. 391; 42 T. L. R. 
461, C. A. 


Annoiation:—Refd. Inglewood Pulp & Paper Co. v. New 
Brunswick Electric Power Commission, [1928] A. C. 4:2. 


876. Add. Annotation :—Refd. Re letters Patent 


No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 


882. Add. Annotation :—Refd. R. v. Provisional 


Government (General of the Forces) (1922), 
67 Sol. Jo. 125. 


J}—WOLFE TONE’S CASE (1798), 
27 State Tr. 613. 








Part Xll—-The Crown in Foreign Relations. 


Add. Annotations :-—As to (1) Folld. White, 
Child & Beney v. Simmons, White, Child 
& Beney v. Eagle, Star & British Dominions 
Consd. Ran!: of 
National Bank of Lgypt & 


Insce. (1922), 127 L. T. 571. 
Ethiopia v. 
Liguori, [1937] 3 All H.R. 8; The Arantzan: 
Mendi, [1988] 3 All I. R. 8388. Refd. Duff 
Development Co. v. Kelantan Government, 
[1924} A. C. 797; Russian Commercial & 
Industrial Bank v. Comptoir D’Escompte 
de Mulhouse (1924), 93 L. J. K. B. 1098 ; 
Lazard Bros. & Co. v. Midland Bank, [.td. 
(1932), 49 T. L. RR. 94; Banco de Bilbao v. 
Rey, [1988] 2 All BE. R. 258; Haile Selassie 
v. Cable & Wireless, Ltd., [1938] 3 All EK. Rh. 
384. As to (2) Apld. The Jupiter (1924), 
03 L. J. P. 156. Mi 
v. Kngelke (1927), 45 T. L. R. 685; Re 
Russian Bank for Foreign Trade, [19383] Ch. 
745; Compania Naviera Vascongada  v. 
Cristina S.S., [1937] 4 All E. R. 313. 











J—The Bank of Kthiopia 
was formed under the law of Ethiopia in 1931. 
It was a bank of issue & was the only bank in 
the Ethiopian Empire. In the autumn of 
1935 hostilities began between Italy & the 
Ethiopian govt. & on May 1, 1936, the 


Generally, Refd. Musmann 


under the supervision of the representative 
of the Italian authorities. In Dee. 1036, the 
British govt. recognised the Italian govt. as 
being the de facto govt. of the area then under 
Italian control On June 20, 1936, a govt. 
decree, valid according to the law as re- 
cognised & administered by the de facto 
govt., had placed the bank in liquidation & 
appointed a liquidator :-—-//eld : (1) it was the 
duty of the ct. to treat the acts of the de 
jucto govt. with all the respect due to the acts 
of a duly recognised foreign sovercign state, 
& this was not affected by the fact that the 
British govt. in addition to recognising a de 
facto govt., recognised the [Emperor as a de 
gure monarch; (2) the Bank of Hthiopia 
had been dissolved under or by virtue of the 
laws of the country under which it was incor- 
porated, & had accordingly ceased to exist, 
except in so far as might be necussary for the 
liquidation of its affairs ; (3) no action could 
be brought in the name of the Bank of 
Kthiopia otherwise than by or under the 
authority of the duly constituted siquidator 
of the bank.—BANK Or FerHiopia v. NATIONAL 
BANK OF Keypr & Liquors, [1937] Ch. 513 ; 
(1937] 3 AH fe. R. 83 1061. 0. Ch. 279 5 157 
L. T. 128; 53. LL. KR. 751; 81 Sol. Jo. 
479%. 


Emperor left the country. On May 5, 1936, 
the Italian army entcred the capital & there- 
after the affairs of the bank were carried on 


Annotations :—As to (1) Consd. Haile Sclassic v. Cable & 
Wireless, Ltd., [1938] 3 All H.R. 677. Refd. Banco de 
LBulbao v. Rey, [1938] 2 All Kh. R. 253. 


& acting for the Crown ”’ within Crown ,; appeal under Summary Convictions 
Costs Act, R.S. B.C., 1911 (ce. 61), & Act, R. S. B. C., 1924, form a con- 
costs of an appeal! to the county ct. | viction for an offence against Govt. 
may be given against a local assistant | Liquor Act, R. 8. B. C., 1924 (c. 146). 
to the fire marsha].—WaATKON vw. —R. v. McLANE, R. v. NOON, [1927] 
: 47 Can. Crim. Cas. 














ee rere fee ee a ne ecneet 
me mer em iar eee ae — 








On appeal.}—Under Crown 








pitts Howakp, (1924)4 D. L. R. 564; (1924) | 1 W. W. R. 701 
may by direction of the ct R. © | 3 Ww. W. R. 404; 34B. C. Ro 449.— | 208;" 38'B. C. R.'306.-—OAN, 
Can. Crim. Cas. 198.—CAN. CAN. tiv. dn proceeds creditor-— 
t if. —— Under Fire Marshal t ill, —— ——- Under Summary | Crown administrator of intestate’s estate. 
Act, 1921 (c. 15). +—A local assistant to | Convictions Act, R. S. B._C., 18924 —Held: neither the Crown nor the 
the fire mars in carrying out the wn Coste Act, ng. B.C., | A.-G. Hable for coste.—CARVER v. 


(c. 245). }—Cro 
1924 (c. 62), 1s a bar to the awarding 
ainst the Crown on an 
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A.-G. OF PRINCE EDWARD ISLAND, 
[1926] 4 D. L. R. 1106.—CAN, 


Cases 387b—386. 
887b. 








eco 


-}+—The cts. of this country 
are bound to treat the acts of a govt., which 
His Majesty’s Govt. recognises as the de facto 
govt. of a certain area in a foreign country, as 
acts which cannot be impugned as being the 
acts of an usurping govt., & the cts. are 
bound to treat the acts of a rival govt. claim- 
ing jurisdiction over the same area, even 
though the latter govt. is recognised by His 
Majesty’s Govt. as the de jure govt. of the 
whole country, as a mere nullity in that area. 

Pitf. bank was a co. constituted under the 
laws of Spain having its corporate home at 
Bilbao. It had a branch in London, of which 
the two defts. were the managers. Until 
1937 the affairs of the bank were conducted 
by a board of directors elected by the share- 
holders in accordance with the articles 
regulating the bank. On Oct. 6, 1986, the 
Basque country, in which Bilbao is situated, 
was constituted an autonomous State within 
the Spanish State. On Dec. 23, 1936, the 
Basque autonomous State made a decree 
under which, by an order dated Jan. 5, 1937, 
a new board was appointed for pltf. bank in 
substitution for the existing board. The 
new board desired to obtain control of the 


_ London branch, & accordingly purported to 


. determine the power of the two defts. as 


~ 


‘manager. 


the Basque country, 


agents for the bank & appointed a new 
The two defts., however, refused 
to hand over the branch to the new manager. 
Two actions were thereupin brought in the 
name of the bank to restrain the two defts. 
from continuing in control of the London 
branch & its assets. Lewis, J., on June 4, 
1937, held that according to the law of 
Spain the decrees of the Basque govt. were 
ineffective, & that consequently the new 
board set up by the order of Jan. 5, 1937, had 
no legal right to act as the board of the co., & 
that therefore the new manager had no man- 
date from the co. He accordingly gave 
judgment for the two defts. Pitf. bank 
appealed. Meanwhile the insurgents under 
General Franco had been approaching Bilbao, 
& on June 15, 1937, the new board left the 
office of the bank at Bilbao, & removed the 
bank’s documents ultimately to Barcelona. 
On June 19, 1937, Bilbao was occupied by the 
insurgent forces under General Franco. It 
rAd eae from a letter written by the Foreign 

ce on Feb. 17, 1938, that the govt. set 
up by General Franco in the Basque country 
after the capture of Bilbao was recognised by 
the. British Govt. as being the govt. which 
exercised de facto administrative control over 
including Bilbao. At 
the same time the British Govt. recognised 
the Republican Govt. of Spain as the de 
jure govt. of the whole of Spain, including the 


area over which it recognised General Franco’s |. 


Govt. as exercing de facto administrative 
control. On Aug. 22, 1987, the President of 
the Spanish Republic made a decree that the 
registered office of all cos. which had been 
established in the Basque country should be 
deemed to be transferred to either Valencia or 
Barcelona. On Sept. 80, 1937, the President 
made a decree validing all the decrees of the 
Basque Govt. which Lewis, J. had declared 
invalid. This decree was subsequently rati- 
fied by the Cortes :—-Held : by the Ct. of 
Appeal, the question as to what body of 
directors had the legal right to represent 
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. 


Annotate: :—Consd. The Arantzazu Mendl, 


Annotations: te 
cashire Insce., 28) ae Pat : 
Foreign Trade, hoes} Ch. 7 


888. Citations :—For “ Coop. Pr. Oas. 501; 9 
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pltf. bank must depend upon the articles 
under which it was constituted, & the con- 
struction of those articles must be governed 
by the law from time to time prevailing at 
the place where the corporate home was set 
up, & that must be the law of the govt. 
recognised by the British Govt. as being the 
de facto govt. of the territory in which Bilbao 
was situated, & the laws purporting to affect 
pitf. bank, which had been made by the 
Republican Govt. of Spain at a time when it 
was no longer in de facto control of the 
Basque territory, must be disregarded.— 
BANCO DE BILBAO v. SANCHA, BANCO DE 
BILBAO v. Rey, [1938] 2 K. B. 176; [1938] 
2 All E. R. 253; 107 L. J. K. B. 681; 159 
i T. 369; 54 T. L. R. 603; 82 Sol. Jo. 254, 
A. 

[1938] 3 All 
Refd. Haile Selassie v. Cable & Wireless, Ltd., 


R ; 
[1938] 3 All EB. BR. 677. 
887c. —-— Decrees of Russian Soviet Government 


—Effect of.}—The English cts. will not inquire 
into the validity of acts done by a recognised 
foreign Govt. against its own subjects in 
respect of property situate in its own territory. 
n 1918 a section of Russian revolutionaries 
took & retained possession of movables in 
Russia belonging to pltf. against her will. 
The act of those revolutionaries was sub- 
sequently adopted by the Soviet Govt. as 
the de jure Govt. of Russia. In 1928 the 
movables in question were sold in Russia 
by the Soviet Republic to defts., who brought 
them to England. In an action by pltf. to 
recover those movables or damages for their 
detention or conversion :—Held;: the action 
failed, as the ct. could not inquire into the 
validity of the acts of a foreign sovereign 
Power which had been recognised by the 
Govt. of this country.—PALEY (PRINCESS 
OLGA) v. WEISZ, [1929] 1 K. B. 718; 98 L. J. 
K. B. 465; 141 L. T. 207; 45 T. L. R. 365 ; 

73 Sol. Jo. 283, O. A. 
Russian Bank for Foreign Trade, 


nnotations :-—Refd. Re 
an 39331 Ch. “745. De Beéche v. South American Stores, Ltd., 


hilian Stores, Ltd., [1935] A. ©. 148. 

«| also, COMPANTES, 
Nos. 8523, 8523a-8523d, 8524, 8527a—-8527d, 
ante, 
—_—— ———- On Hability of Russian 
reinsurance company under _ reinsurance 
treaties.|——See INSURANCE, No. 712a, post. 
Cancellation of life assurance. } 
—See CoNFLIcT oF Laws, No. 640b, ante. 


——-.|-—-See, 




















887d. Declaration by representative of foreign 


Sovereign as to ownership of property—How 
far sia A declaration by the repre- 
sentative of a foreign Sovereign as to owner- 
ship of personal property in this country is 
not conclusive in an action between private 
persons, when no question of the immunity 
of the sovereign State from the jurfsdiction 
of the ct. is concerned.— THE JUPITER (NO. 8), 
[1927] P. 250; 97 L. J. P. 83; 137 L. T. 338; 

43 T. L. R. 741; 17 Asp. M. L. O. 250, OC. A. 


First Russian Insce. v. London & Lan- 
Re Russian Bank for 


L. J. O. 8. Ch. 216; 47 EB. R. 619, GL. C.,’’ 
read ‘‘ Coop. Pr. Cas. 501; 47 BE. R. 619; 
sub nom. THOMPSON v. Barciay, 9 L. J. 0.8 
Ch. 215, L. CG. 3 previous proceedings ass), 
6 L. J. O. 8S. Ch. 93.” 


889. Add. Annotation :—Refd. Foster v. Driscoll, 
eet a ooo Lindsay v. Driscoll, [1929] 


391. Add. Annotations :—Refd. The Tervaete, 
[1922] P. 259; Engelke v. Musmann, [1928] 


892. Add. Annotation :—As to (2) Refd. The 
Tervaete, [1922] P. 259. 


394. Add. Annotations :—Consd. Duff Develop- 
ment Co. v. Kelantan Government, [1924] 
A. ©. 797; Compania Naviera Vascongada 
v. Cristina S.S., [1938] A. C. 485; Haile 
Selassie v. Cable & Wireless, Ltd., [1938] 3 
All E. R. 384. Refd. The Tervaete, [1922 
P. 259; Re Bjornstad & Ouse Shipping Co., 
[1924] 2 K. B. 673; Compania Mercantile 
Argentina v. United States Shipping Board 
(1924), 938 L. J. K. B. 816; The Jupiter 
(1924), 93 L. J. P. 156; The Jupiter (No. 3) 
(1927), 1387 L. T. 333; Engelke v. Musmann, 
[1928] A. C. 433. 


895. Add. Annotation :—As to (2) Refd. Dickinson 
v. Del Solar (1929), 45 T. L. R. 637. 


896. Add. Annotation -— Refd. Musmann 
Engelke (1927), 96 L. J. K. B. 824. 


401. Add. Annotation :—Apld. The ‘Tervaete, 
{1922] P. 259. 


408. Add. Annotation :—Refd. Fenton Textile 
Assocn. v. Krassin (1921), 38 T. L. R. 259. 


409. Add. Annotation :—Consd. Musmann 
Engelke (1927), 96 L. J. K. B. 824. 


411. Add. Annotation :—Consd. Engelke v. Mus- 
mann, [1928] A. C. 433. 


412a. Chief of mail department—Within privilege. | 
—Held: the rule as to immunity from civ: 
proceedings, on the ground of diplomatic 
privilege, extended to a domiciled subject 
of the United States who was the chief of 
the mail department of the United States 
Embassy in lLondon.—ASSURANTIE OoM- 
PAGNIE EXcELSIOR v. SmitTH (1923), 40 
T. L. R. 105, ©. A. 


Transfer paragraphs (2) to (5) to No. 421, 
post. 


Annotations :—For the existing annotations 
read ‘‘ Refd. Re Republic of Bolivia Ex- 
ploration Syndicate, [1914] 1 Ch. 189.” 


418a. Evidence—Settlement by Attorney-General 
on instructions of Foreign Office.|—-A state- 
ment made to the ct. by the A.-G., on the 
instructions of the Foreign Office, as to the 
status of a person claiming immunity from 
judicial process on the ground of diplomatic 
privilege, whether as ambassador or as a 
member of the ambassador’s staff, is con- 
clusive. 

Deft. in an action in the K. B. Div. for 
arrears of rent took out a summons to set 
aside the writ, on the und that he was a 
member of the staff of the German Embassy, 
& filed two affidavits in support of his 
application. Pltf. applied for leave to cross- 
examine deft. upon his affidavits. The judge 
ordered deft. to attend for cross-examination. 
On appeal the A.-G. attended at the request 
of the Foreign Office, & on the invitation of 
the ct. informed them that deft. had been 
appointed a member of the staff of the 
German Ambassador under the style of 
consular sec » & had been received in 


retary 
that capacity by the British Govt. :—Held: 


v. 


Vv. 


413. 


~T 
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rr a et me 


Cases 389-—465a. 


(1) the statement of the A.-G. was binding 

on the ct., & deft. was entitled to diplomatic 
' privilege ; (2) (LORD DUNEDIN) apart from 
that statement, the order for the cross- 
examination of deft. would have been 
justifled.—_ EHNGELKE v. MUSMANN, [1928] 
A. C. 483; 97 L. J. K. B. 789; 139 L. T. 
586; 44 T. L. R. 731, H. L.3 revsg. S. O. 
sub nom. MUSMANN v. ENGELKR, [1928] 1 
K. B. 90, O. A. 
After the catchwords insert paragraphs (2) 
to (5) from No. 413, ante, substituting the 
numbers ‘ (1), (2), (8), (4),” for ‘‘ (2), (3), 
(4), (5).” 
Citations: — For ‘' No. 413, ante,” read 
‘* (1832), 1 Cr. & M. 117; 1 Dowl. 588; 8 
Tyr. 184; 2L. J. Bx. 13; 149 H. R. 338.” 


Annotations :—As to (1) Consd. Parkinson v. Potter (1885), 
16 Q. B. D. 152. ds to (8) Consd. Parkinson ». Potter 
(1885), 16 Q. B. D. 152. Refd. Engelke v. Musmann, 

(1928) A. C. 433. 


421a. ——— Liability to be cross-examined to 
ascertain status.]|—-ENGELKE v. MUSMANN, 
No. 418a, ante. 


422. Add. Annotation :—Refd. [Engelke v. Mus- 
mann, [1928] A. O. 433. 


425. Add. Annotation : — Refd. Engelke v. Mus- 
mann, {1928} A. O. 483. 


427. For ‘‘ No. 413, ante,”’ read ‘‘ No. 421, ante.”’ 


429. Add. Annotation :—Refd. Hngelke v. Mus- 
mann, [1928] A. C. 433. 


430. Add. Annotation: —-Refd. Musmann vv. 
' Engelke (1927), 96 L. J. Kk. B. 824 


431. Add. Annotation :—Refd. Hngcike v. Mus- 
mann, [1928] A. C, 438. 


432. Add. Annotation :——Refd. 
Rngelke, [1928] 1 Kk. B. 90. 


434. Add. Annotation :—As to (2) Refd. Musmann 
v. Engelke (1927), 06 L. J. K. B. 824. 


436. For ‘‘ No. 413, anie,’”’ read ‘‘ No. 421, ante.”’ 
445. For ‘“‘ No. 4138, ante,” read ‘‘ No. 421, ante.”’ 


447. Add: Annotation: — Refd. Musmann v. 
Engelke (1927), 96 L. J. K. B. 824. 


.]}—ENGELKE v. MUSMANN, No. 418a, 


421 e 


Musmann  v. 





447a. 
ante. 


462a. 





No waiver of privilege from execution. | 
—An ambassador in this country is entitled 
to complete immunity from the jurisdiction 
of the local cts. except in cases in which he 
submits to or invites the jurisdiction. Where 
an ambassador, sued as administrator to an 
intestate’s estate, has submitted to the 
jurisdiction down to judgment, & an order 
has been made determining his liability to 
ay money into ct., he can still assert his 
immunity from process by way of execution 
& set up Diplomatic Privileges Act, 1708 
(c. 12), as an answer to an ee for 
leave to issue execution agai is personal 
property.— Re SUAREZ, SUAREZ v. SUAREZ, 
[1917} 2 Ch. 131; 86 L. J. Ch. 673; 117 
L. T. 239; 33 T. L. R. 405; 61 Sol. Jo. 524. 


465. Add. Annotations :-—Consd. Dickinson v. Del 
Solar (1929), 45 T. L. R. 637. Refd. Engelke 
v. Musmann, [1928] A. ©. 433. 


By order of diplomatic superior.)— 
Deft., who was First Secretary of the Peruvian 
Legation, took out a policy of insurance 
against legal liability to members of the 
public in connection with the driving of his 
motor car, the policy providing that ‘the 





465a. 


Cases 465a—487d. 


487a. 


assured ... shall not in any way act to the 
detriment or prejudice of the (insurance) 
co.’s interests,’’ & that ‘‘ the co. is entitled 
to take absolute control of all negotiations & 
proceedings.”’ fPltf. brought an action for 
personal injuries against deft., & the latter 
served on the insurance co. a third-party 
notice claiming an indemnity. An appear- 
ance without protest was entered in the action 
on behalf of deft., &, as the Peruvian Minister 
forbade deft. to raise the plea of diplomatic 
immunity, no such plea was inserted in the 
defence. The jury found a verdict for pltf. 
for damages, & the insurance co. repudiated 
liability on the ground that deft. had broken 
the conditions of the policy by insisting that 
the plea of diplomatic immunity should not 
be raised :—Held: the privilege of diplomatic 
immunity was waived by the entry of appear- 
ance without protest.—DICKINSON v. DEL 
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Soak, [1930] 1K. B. 376; 99 L. J. K. B. 162 
142 L. T. 66; 45 T. L. R. 637. 


Sect. 5.—PASSPORTS (Vol. XI., p. 543). 
474a. Property of the Crown.|—A passport issued 


by the British Passport Office on behalf of the 
Secretary of State for Foreign Affairs to a 
person who afterwards becomes bkpt. is the 
property of the Crown & not the ‘‘ property ”’ 
of the bkpt. within Bkpcy. Act, 1914 (c. 59).— 
Fie SUWALSKY, SUWALSKY v. TRUSTEE & 
OFFICIAL RECEIVER, [1928] B. & C. R. 142. 


474b. Order for custody of child—Notice to Pass- 





port Office.] 
136. 


Forgery of.]—See Criminal Justice Act, 1925 
(c. 86), 8. 36. 


PRACTICE Note, [1938] W. N. 


Part XIll.—-The Crown in relation to War and Peace. 


477. Add. Annotation :—Generally, Refd. Nether- ' 


- jands-American Steam Navigation Co. v. 
Procurator-General (1925), 42 T. L. R. 81. 


483, Add. Annotation :—-As to (1) Refd. Foscolo 


Mango & Oo. v. Stag Lire, Ltd., [1931] 2 
K. B. 48. 

—By a policy of insurance 
effected on Nov. 2, 1918, during the European 
War, deit. agreed to pay to pltf. a certain 
sum ‘in the event of peace~between Great 
Britain & Germany not being concluded on 
or before June 30, 1919.’’ On June 28, 
1919, these Powers signed a treaty of peace, 
but they did not exchange & deposit ratifica- 
tions of the treaty until Jan. 1920. In an 
action brought by pltf. against deft. upon the 
policy in Aug. 1919 :—Held: peace had not 
been concluded between these Powers on 








or before June 30, 1919, within the policy, 
& pltf. was therefore entitled to succeed in 
the action.—Korzias v. Tysmr, [1920] 2 
K. B. 69; 89 L. J. K. B. 529; 122 L. T. 795; 
36 T. L. R. 1943; 15 Asp. M. L. C. 16. 


Annotation :—Folld. Lloyd v. Bowring (1920), 36 T. L. R, 
397. 


487b. 








.|—For the purpose of a contract 
to pay a sum of money ‘if peace is not 
declared ’’’ by a certain date between two 
nations at war, peace is not declared until 
the ratification of the treaty of peace.— 
LLOYD v. BOWRING (1920), 36 T. L. R. 397. 


487c. ——— Whether subject’s debt discharged.]— 


TRONER v. HASSOLD (1670), 1 Cas. in Ch. 173; 
22 Kh. R. 748. 


487d. S. P. WEYMBERG v. ToucH (1669), 1 Cas. in 
Ch. 123; 22 BH. R. 724. 


PART XII. SECT. 8. 

4691. Whether consent of legislature 
necessary—Interference with private 
rights.)—-In Canada or Great Britain a 
treaty docs not confer, as between the 
state & the subject, or as between 
subjects, any rights upon the latter :— 
Held: therofore, the Ashburton Treaty 
relating to water rights, never having 
been validated by statute, is no pave 
of the law of this country, but It is 
binding in honour on the Crown & 
its successors.—He ARROW RIVER & 
TRIBUTARIES SLIDE & Boom Co., 
eee, 8. Cc. R. 495; 2D. L. RR. 250.— 


PART XII. SECT. 5. 


sk. Power to refuse.|}—Under the 
Passports Act, 1920, the Minister has 
either a discretionary power to refuse 
to issue a passport or at least a dis- 
cretionary power to cancel any passport 
which has been issued, & he is not under 
any duty to hear representations of 
any other person on the subject, & 
while he carries out bis duties honestly, 
the ct. will not review the exercise of 
hia discretion. The absence of the 
consent by a husband or wife to the 
departure of the other spouse does not 
preclude the Minister from granting 
& passport.——R. vw. PATERSON, Hr gp. 
PuRVEs (1937), 43 Argus L. k. 144; 
10 A. L. J. 468.—AUS. 


PART XIII. SECT. 2. 

487 i. Treaty of peace— Ratification 
by sovereign authority necessary. jJ-——Re 
VOTH BATTALION, WINNIPEG RIFLES, 
[1923] 1 W. W. R. 37.—CAN. 

487 ii. Between Great Britain & 
cnemy countries—Date of signing— 
Effect on option to purchase.J-—-PARRY 
v. DUNCAN (1921), 65 D. L. R. 761; 
[1921] 2 W. W. R. 879.—CAN. 


PART XIII. SECT. 8, SUB-SECT. 1. 


sf. Order in Council under War 
Measures dct, 1914, 8. 6—Validity.)— 
Heid: the omission of an averment 
that the Governor in Council deemed 
an Order advisablo for the welfare of 
Canada by reason of the existence of 
real or apprehended war, did not render 
the Order in Council invalid.— PUGSLEY 
. GARSON (1922), 50 N. B. R. 414.— 





sg. Calling out militia—Liability for 
expenses—Whether on Dominion or 
Province.}—The question referred to 
this ct. was whether the province of 
Nova Scotia was liable, or not, to pay 
to the Dominion of Canada all expenses 
& costs incurred by the latter by 
reason of part of the active militia of 
Canada being called out & serving in 
aid of the civil power in the county of 
Cape Breton in 1925, In a case of riot, 
upon a requisition, made by _ the 
A.-G. of Nova Scotia in the form 
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prescribed by s. 85 of the Militia Act, 
which included an undertaking by 
hiin that these expenses & costs would 
be paid to the Dominion Govt. by the 
province :—Held;: the question should 

e answered in the negative... Sects. 
80 to 90 of the Militia Act repose certain 
powers in the person occupying the 
position of A.-G. in the province for 
the time being, but the exercise of 
these powers docs not in any way 
depend upon the consent of the 
Lieutenant-Governor or of the pro- 
vincial legislature. Tho Militia Act 
envisages the A.-G., not in his capacity 
as A.-G. tu His Majesty as the Sovereign 
Head of the province, but as a person 
in whom certain powers are vested & 
on whom certain duties are laid by 
the statute. These sects. apply to 
every province & go into, operation 
peer tinned of the scope of the 
A.-G.’s authority to bind the province 
in respect of the expenditure of moneys 
for such purpose. Therefore these 
enactments do not contemplate a 
duty to pay, proceeding from a con- 
tract between the province & the 
Dominion. The revenues of the 
province are vested in His Majesty as 
the suprome head of the province, & 
the right of appropriation of all such 
revenues belongs to the 1 ature of 
the proxies exclusively. le : the 
A.-G., whose duties, in 80 far as now 
material, include the supervision of the 
administration of j ce within the 


499a. 


496. Add. Annotation :—Refd. Cayzer, Irvine v. 


Board of Trade (19286), 95 L. J. K. B. 1054. 


498. Add. Annotation:—Refd. Commercial & Estates 


Co. of Egypt v. Board of Trede, (1925] 1 
K. B. 271. 


499. Add. Annotations :—As to (1) Refd. Federated 


Coal & Shipping Co. v. R., [1922] 2 K. B. 42. 
As to (4) Refd. A. & B. Taxis v. Secretary of 
State for Air, [1922] 2 K. B. 328; Matthey 
v. Ourling, [1922] 2 A. C. 180; Re Colnbrook 
Chemical & Explosives Co., A.-G. v. The 
Co., [1923] 2 Ch. 289; Commercial & Estates 
Co. of Egypt v. Board of Trade, (1925] 1K. B. 
271; Rowland & Mackenzie-Kennedy v. Air 
Council (1927), 96 L. J. Ch. 470. Generally, 
Refd. Netherlands-American Steam Naviga- 
tion Co. v. Procurator-General (1925), 42 
T. L. R. 81; France Fenwick v. R., [1927] 
1 K. B. 458. Generally, Refd. Austrian 
Property Administrator v. Russian Bank for 
Foreign Trade (1931), 47 T. L. R. 550. 

Under Indemnity Act, 1920 (c. 48)--— 
‘* Direct loss or damage ’’—What is.]—Claim- 
ants carried on business as motor garage 
proprietors in Dub'in, where they owned & 
occupied extensive premises peculiarly well 
suited to their purposes. These premises 
were taken by the Govt. under powers con- 
ferred by statute for the defence of the realm. 
Claimants, having tried & failed to acquire 
premises temporarily, took the only reason- 
able course; they bought other premises, 
fitted them for use as a garage, & transferred 
to them all the appliances of their business 
which they thus continued to carry on as well 
as they could. When the Govt. retired from 
possession of the original premises claimants 
sold the substituted premises. They allege’ 
that the difference between the amount 
they had expended in acquiring the substi- 
tuted premises & fitting them for use as ao 
garage on the one hand, & the sum they 
received on the sale of the substituted 
premises on the other hand amounted to 
£3,429. They claimed this sum as an item 
of ‘direct loss or damage incurred or 
sustained by reason of interference with ” 
their ‘‘ property or business ’’ within sect. 





2 (1) (b) of the above Act :—Held: ‘‘ direct 


loss or damage ’”’ may include consequential 
damage, & the item claimed could not be 
entirely excluded as indirect loss, but the 
amount to which claimants might be entitled 
in respect thereof must be assessed by the 
War Compensation Ct.—A. & B. Taxis, Lrp. 
v. SECRETARY OF STATE FOR AIR, [1922] 2 
K. B. 328; 91 L. J. K. B. 779; 127 L. T. 
478; 38 T. L. R. 671; 66 Sol. Jo. 633, C. A. 
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501a. 


-—— 


Cases 496-—518. 


pensation Ct., in deciding a claim for com- 
pensation under the above Act, to dif- 
ferentiate between their findings on issues 
of fact & their findings on issues of law, in 
view of there being, under sect. 2 (1) of the 
Act, no right of appeal except on a point of 
law.—MoFFAT HYDROPATHIC Co., Lrp. »v. 
SECRETARY OF STATE FOR War (1924), 40 
T. L. R. 543; 68 Sol. Jo. 535, H. L. 


501. Add. Annotation :—Apprvd. University Col- 


lego, Oxford (Master & Fellows) v. Secretary 
of State for Air, [1938] 1 kK. B. 648. 


-}—A piece of land in the 
middle of an estate belonging to University 
sollege, Oxford, was acquired compulsorily 
for the purpose of an aerodrome by the 
Secretary of State for Air under the Defence 
Acts :—Held: tho Master & Fellows of the 
College were entitled, under Defence Act, 
1842 (c. 91), s. 19, to recover compensation 
for injurious affection of the adjoining land 
by the use to which the acquired land 
might be put.—UNIviersrry COLLEGH, OXx- 
FORD (MASTER & FELLOWS) v. SECRETARY OF 
Srate ror Air, [1938] 1 K. B. 648; [1988] 
1 All K. R. 69; 107 lL. J. K. B. 287; 159 
L.'P. 313 54'T. LR. 258; 82 Sol. Jo. 16, D.C. 
Certificate that taking necessary— 
Mode of granting.]—(1) Where land is being 
acquired compulsorily fur military purposes 
under the above Act, the certificate that the 
taking of the land is necessary or expedient 





ema ees 








_is duly granted, although the person whose 


land is being acquired has not been heard ; 
for the granting of such a certificate is not a 
judicial, but a merely administrative act. 

(2) It is not a condition precedent to the 
summoning of a jury under scct. 19 of the 
above Act to assess the compensation payable 
to the owner of the land, that the Secrctary 
of State for War shall have been put into 
possession of the land under the sect.; but 
even if it was, that condition precedent would 
have no application to the assessment of 
compensation in such a case under Acquisition 
of Land (Assessment of Compensation) Act, 
1919 (c. 57).—-HurTron wv. A.-G., [1927] 1 Ch. 
427; 96 L. J. Ch. 285; 187 L. T. 20; 43 
T. L. R. 18663 71 Sol. Jo. 159. 


505b. ——~ Conditions precedent to assessment of 


compensation— Whether Crown fn possession.] 
—HuvuTTON v. A.-G., No. 505a, ante. 


507a. Costs of establishing claim to fund in Court.] 


—Three guineas is a proper sum to allow to 
each successful claimant to a fund in t. for the 
costs of establishing his claim.—WATEKTON v. 
Burr (1870), 39 L. J. Ch. 425. 


499b. ——- ~———- Duty of tribunal assessing com- 
pensation.]—Observations on the question of 
the extent of the duty of 


province, has no statutory authority 
to undertake the payment now 
demanded by the Dominion: the 
subject matters comprised within the 
supervision of the administration of 
justice would not embrace authority to 
enter {nto such an undertaking.— 
Re TROOPS IN CAPE BRETON, REFER- 
ENOR, {19301 8. C. R. 55: sub nom. 
A.- . OF CANADA v. A.-G. OF N.S., 
[1930) 4 D. L. R. 82.—CAN. 


PART XIII. SECT. 8, SUB-SECT. 3.—A. 


499 i. Whether owner entitled to com- 
pensation—Possession taken or pur- 


the War Com- 


posea of defence.}—TR. v. BROWN (1920), 


56 D. L. R, 312; 20 Exch. C. R. 30.— 
CAN. 
499 fi. .J~—Held; aportion of 








a building occupied by the Govt. as a 
recruiting station was not a ‘“ public 
work "’ within Exch. Ct. Act, a. 20 (c). 
—WotrFF Co. vo. R.. Powrra ow. R. 
(1921), 63 D. L. R. 647; 6385. C. R. 
141.—CAN. 

499a i. Under Indemnity Act, 
1920 (er. 48}—Basis of assessment, |— 
A distillery requisitioned during the 
war, owing to a fire while it was the 
Govt.’s possession, could not be used 
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512. Add. Annotalions :—As to (2) Refd. Federated 
Coal & Shipping Co. v. R., [1922] 2 K. B. 
42; Rowland v. Air Council (1923), 39 


. —_ 


for diatilling for nearly three years 
after Jan. 19, 1919. at which date 
the prohibition against distilling was 
witbdrawn. The proprietors having 
claimed compensation for loss of 
rofits during the three years :-—Held : 
he loss of profits was due, not to the 
war, but to the requisition & the fire, 
& the basis upon which compengation 
fell to be assessed wis the prices 
obtainable for whisky during the three 
years, taken in conjunction with the 
other circumstances actually exist- 
ing during that period.—MAcKkENz7IrF. 
BROTHERS ©. THE ADMIRALTY, [1925} 
8. C. (H. L.) 32.—8COT, 


Cases 512—526c. 


T. L. R. 228. Generally, Refd. France Fen- 
wick v. R., [1927] 1 B. 458; Bourne- 
mouth-Swanage Motor Road & Ferry Oo. v. 
Harvey, [1930] A. ©. 549; Farnworth v. 
Manchester Oorpn., [1929] 1 K. B. 588. 


5158. ——- ——— Closing of public footpath over 


521. 
526. 


526a. Power to impose 


land acquired.|—The ct. refused an applica- 
tion by the Ministry under sect. 6 (3) 
of the above Act, for leave to close per- 
manently a public footpath over land which 
they had purchased under sect. 3 of the Act 
for an air depot.—SHORETARY OF STATH FOR 
Wak v. MIDDLESEX CouNTY OoUNCIL (1923), 
89 T. L. R. 857; 21 L. G. BR. 291. 


Add. Annotation :—Generally, Refd. France 
Fenwick v. R., [1927] 1 K. B. 458. 

Add. Citation :—15 Asp. M. L. U. 205. 

Add. Annotation :—As to (8) Distd. A.-G. 
Ha Bap. Mail Steam Packet Oo., {1922] 2 


ayment for licence to sell 
ship to foreigner—Recovery of rae paid— 
Indemnity Act, 1920 (c. 48), s. 1 (1).]—The 
Shipping Controller, purporting to act in 
pursuance of 
the Realm Regulations, imposed upon 
aun pene as a condition of, granting them 
icence to sell a steamshi 


' the payment to him by suppliants of £30,800. 


By their petition of right suppliante alleged 
that the Shipping Controller had no lawful 
authority to impose a con‘tition or to exact 
the payment, which suppliants had paid 
under protest, & that the Shipping Controller 
thereby became liable to repay the money 
to suppliante as money had & received to 
their use. The petition of right was not 
brought within one year from the termination 
of the war or within one year from the 
exaction of the money. The Crown demurred 
to the oo on the ground that the case 
if founded on the alleged tort of the Shipping 
Controller was barred by the above sub-sect., 

& if based on an alleged breach of contract, 
the proceedings not having been brought 
within the prescribed time failed under 
proviso (b) of that sub-sect. A further 
ground of demurrer was that a petition of 
right would not lie against the Orown for 
tort, for the King could do no wrong. Sup- 
pliants contended that they were entitled 
to waive the tort & to sue for money had & 
received by the Shipping Controller & now in 
the hands of the Crown, & that their claim 
so grounded was not a proceeding for or in 
respect or on account of any act of the 
Shipping Controller, & therefore was not 
within the terms of the Act :—Held: the 
allegation that suppliants’ money had been 
extorted from them by the wrongful act of 


the Shipping Controller was an essential | 


to a foreigner 


526b. 


powers under Defence of |’ 


Anno 


Shipp 
Copper 
Board 
Channe 
& Lane v. Chilton (1927), 96 L. J. K. B. 1040. 


526c. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


part of suppliante’ case, from which the 
claim for money had & received arose; & 
as such — was one to which the above 
sub-sect. lied, the pon of right was 
t, sub- eae .—BRIsToL OHANNEL 
STHAMERS, R. (1924), 131 L. T. 608 ; 
40 T. L. BR. 550 ; 68 Sol. Jo. 771. 


——.]—The Shipping Controller, 
her a urport to a under the authority of 
efence of the Realm Regulations, required as 
@ condition of a licence to suppliants to sell 
one of their ships to a foreign Firm that they 
should pay a percentage of the purchase 
money to the Ministry of Shipping, & sup- 
as paid the percentage n a petition 
My ee to recover back the money so paid :— 

(1) the imposition of the condition 

was illegal, & the payment was not a volun- 
tary payment; (2) the petition of right was 
barred by the above aub-sect. § ; it was not 
open to suppliante, by waiving the tort of 
the illegal exaction & suing for money had 
& received, to bring the case within par. (b) 
of the proviso to the sub-sect., for the case 
fell within the exception to the proviso 
as being one in which a claim for compensa- 
tion could have been brought under sect. 
2 (1) (0); (8) (BanKes & Saraant, L.JJ.) 
suppliants failed to bring the case within the 
proviso upon the further ground that the 
contracts referred to in paragraph (b) are 
limited to express contracts, & do not 
include the fictitious contract to repay money 
improperly extorted, the implication of which 
arises upon a waiver of the tort.—BROOCKLE- 
BANK, Lrp. v. R., [1925] 1 K. B. 62; 94 
L. J. K. B. 96 ; Meat T. 166; 40 T. L. R. 
869; 69 Sol. Jo. 105; 16 Asp. "M. L. ©. 415, 
O. A.; iad [1924] 1K. B. 647. 
tations :—-As to (1) poonnd China Na . 
A.C. (1932), 48 7. 375. As G (2 old. Marshal 
Co. v. RY ‘838, 41 T. L. 5. Consd. 

xport Assocn. Inc. v. Mersey Docks i“ Harbour 


1932), 48 T. Ls NR. 542. tthe dere Reta. Bristo} 
Steamers v. R. (1924), 131 608; Hardie 








tion Co 








——.] —Suppliants were re- 
hae in 1919 Pa the Shipping Controller 
ae y £20,000 the Exchequer as a 
condition of his aes them permission tod 
sell a steamship to a foreigner, & they made 
the payment accordingly. On a petition of 
right to recover back the amount from the 
Crown on the ground that the demand was 
unlawful :—Held: . as the demand was 
made in the bond fide belief that the Shipping 
Controller was entitled to make it & as he 
was purporting to act in the execution of his 
‘duty the Orown was protected by the above 
sub-sect.— MarRsHAL SHIPPING Oo. (IN 
Naa vy. R. (1925), 41 T. L. R. 
285. 





PART XIII. SECT. 8, SUB-SECT. 7. 


sm. 
Council—. 
ment,}—In virtue of Order in Council 
dated Nov. 24. 
War Measures Aot, 1914 :—Held : 
- Dominion G 


WILLIAMS) & 


ee Rak 
21 Exch. 


5251. Com 


tsition twnder Order in 
owers of Dominion Govern- 
1916, passed under 
the 
ovt. was empowered ee 


WIaMORE §& 


ton ere can R. 342; 


pensation for 
ahi To what amount claimant 


lates better guide tha 


rate 
n 
Me OG Leese. WILLIaAMB & 


or owner.}—Whereas the right of action 
against the Crown is at common law 
in the owner & not in the charterer :— 

Held: the true intent, meaning & 
spirit of War Measures Act, hg a. 7, 
is to main the 


tain preserve 
subject any rights 


I's irsaerpateatoed no him 
at common law,:& ch he eek 


isttiioned 
mand entitled 


in United 
lish rate. }— 
IGMORE & 


requisition ships in its own name & GasTON, WILLIAMS & WIGMORE STEAM- thetanding 

Bort. & the Minister of the Brite OOREN. 0. R. (1023), 68 D. L. R. that sect, does net oonter epon hi 
Fisheries, acting thereunder, had no a a Eroh. G. pales nr. | 23%, 2e", rights to, compensation in 
crogating  t spatroni- fer“ Aaton (193%), 68D. L. R. 489; 21 1 Exch. ©. B. enjoye d.—WABNER QUINLAN ASPHALT 
WILLIAMS & WIGMORE & GASTON, —CAN, Co. v. R., (1923) Exch. C. R. 195.— 


525 iil. ——— Who entitled —Oharterer CAN. 
74 


Vol. X1.—Constitutional Law. 


526d. —— ——— —-—— Transfer of Habilities inourred 


by Shipping Controller to Board of Trade— 
Whether action maintainable against Board 
of Trade.|—(1) Pitfs. in 1922 brought an 
action against the Board of Trade for money 
had & received. The money which it was 
sought to recover was alleged to have been 
wrongfully extorted from pitfs. in 1919 
by the eubpne Controller under colour of 
his office, it was alleged that, on pitfs. 
electing to waive the tort, he would have 
been personally liable to refund the money 
as having been received to their use. By 
Ministry of Shipping (Cessation) Order, 1921, 
it was ee ‘that the office of Shipping 
Controller should cease to exist, & that 
‘“‘ All... liabilities ... incurred by the 
peg i sag, Nosema: - . . Shall be transferred 
to the Board of Trade.’’ The ‘“ Board of 
Trade ’’ is the name given by statute to an 
unincorporated committee of the Privy 
Council. On an a yearns to strike out the 
writ on the ground that the Board of Trade, 
as a department of the Crown, could not be 
sued :—Held: the intention of the Order 
was to transfer to the Board of Trade as a 
Govt. department the personal liabilities, 
if any such there were, of the Shipping Con- 
troller for any wrongful acts committed by 
him in his office, & the Board was liable to 
be sued in respect of those acts notwithstand- 
ing that it was an unincorporated body. 

(2) Although the Board of Trade may in 
the above-mentioned circumstances be sued 
as a Govt. department, service of the writ 
must, unless the solr. to the Board accepts 
service on their behalf, be effected upoc the 
individual constituent members of the Bear] 
personally. 

(8) Where an official of a Govt. department 
wrongfully extorts a sum of mohey from a 
subject for the use of the Crown & the 
injured party waives the tort :—Qu. : whether 
he can sue the official personally as for money 
had & received, or whether his only remedy is 
not by petition of right against the Crown.— 
MARSHAL SHIPPING Co. v. BOARD OF TRADE, 
[1923] 2 K. B. 8348; 92 L. J. K. B. 901; 129 
L. T. 644; 39 T. L. R. 4153; 67 Sol. Jo. 639 ; 
16 Asp. M. L. O. 210, OC. A. 


Annotations :— Ags to (1) Refd. G. S. & W. Ry. of Ireland v. 


R., [1924] 2 K. B. 450. 
[1924 


As to (3) Refd. Brocklebank v. R., 


}1K. B. 64 erally, Rata: Bristol Channe] 


7. Ge 
Steamers v. R. (1924), 131 L. T. 6 


527. 


530. 


531. 


534. 


Actions against Departments of State 


enerally, see AGENCY, Vol. I., pp. 654, 655 ; 
BLIC AUTHORITIES. 

Add. Annotation :—Generally, Refd. QR. v. 
Minister of Health, Hx p. Yaffe, [1930] 2 
K. B. 98. 
Add. Annotations :—As to (1) Refd. Com- 
mercial & Estates Co. of Egypt v. Board of 
Trade, [1925] 1 K. B. 271. Generally, Refd. 
Newcastle Breweries v. I. R. Comrs. (1927), 
137 L. T. 426; R. v. Minister of Health, Ex p. 
Yaffe, (1930] 2 K. B. 98. 
Add. Annotations :—As to (5) Refd. Swift v. 
Board of Trade (1924), 93 L. J. K. B. 529. 
Generally, Refd. Commercial & Estates Co. of 
Egypt v. Board of Trade, (1925] 1 K. B. 271; 
R. v. Minister of Health, Ez p. Yaffe, [1930] 
2 K. B. 98. 
Add, Annotation :—Consd. Commercial & 
Estates Co. of Egypt v. Board of Trade, 
[1925] 1 K. B, 271. 


534a. 


Cases 526d—558a. 


.—A_ British ship 
lying in a neutral port & laden with a cargo 
of timber belonging to neutrals of another 
country was requisitioned during the war 
by the British Govt. & brought home with 
her cargo to England without the consent & 
against the protest of the cargo owners. The 
timber was then requisitioned by the Con- 
troller of Timber Supplies on behalf of the 
Board of Trade avowedly under Defence of 
the Realm Regulations, 2B & 2JJ. The 
owners of the cargo made a claim in the War 
Compensation Ct. for compensation & con- 
tended that it should be assessed under 
Indemnity Act, 1920 (c. 48), 8. 2 (2) (iii.) (a), 
on the ground that in the circumstances they 
would but for the Act have had a legal right 
to compensation :—Held : (1) the regulations 
did not apply to a seizure of goods of a 
neutral brought into England against his 
will; (2) the requisition of the timber was 
justifiable as an exercise of the royal pre- 
rogative right of angary & was, therefore, 
made ‘‘ in exercise of’’ a ‘* prerogative right 
to His Majesty’ within s. 2 (1) (b) of the 
Act, & inasmuch as that right involved the 
obligation to pay full compensation to the 
owner of the property seized, claimants 
“would have had apart. from” the Act a 
valid claim for compensation by petition of 
right, &, the Crown admitting that such a 
claim constituted ‘‘a legal mght to com- 
pensation,’’ compensation was to be assessed 
according to the principle Jaid down in s. 2 (2) 
(iii.) (a) of the Act.—Com™MenciaL & ESTATES 
Co. oF Eaypt v. BOARD oF 'TRADE, [1925] 1 
a B. 271; 94L. J. K. B. 50; 132 L. T. 616, 
. A. 











| &nnotation :-— As to (2) Consd. Netherlands-American 8team 


Navigation Co. v. Procurator-General (1925), 42'T. L. R. 81. 


5356a. 


539. 


Right to compensation-—Under Indemnity 
Act, 1920 (c. 48)—-Exercise of right of angary.| 
—COMMERCIAL & Esrares Co. oF Eayrr v. 
BoarRD oF TRADE, No. 534a, ante. 


Add. Annotations :—As to (1) Refd. R. v. 
Cannon Row Police Station Inspector, Hz p. 
Brady (1921), 91 L. J. K. B. 98. Generally, 
Refd. Secretary of State for Home Affairs 
v. O’Brien, [1923] A. OC. 608; Brown v. 
Dagenham U. C. (1929), 98 L. J. K. B. 
565; R. v. Minister of Health, Hz p. Yaffe, 
[1930] 2 K. B. 98. 


558a. Restriction on right of action.]—Heg. 2a (2) 


’ 75 


of Defence of the Realm Regulations, which 
provides that ‘“‘ no person shall, without the 
consent of the Minister of Munition, take 
... apy proceedings for the purpose of 
obtaining an order or decree for the recovery 
of possession of, or for the ejectment of a 
tenant of, any dwelling-house ’’ in which a 
munition worker is living, & which is situate 
in an area declared by order of the Minister 
of Munitions to be a “ special area,” is not 
authorised by Defence of the Realm Con- 
solidation Act, 1914 (c. 8), 3. 1 (1), & is, 
therefore, invalid. 

The only question for decision is whether 
this portion of the regulation is ullra vires 
the statute under which it purports to be 
made, that is to say, Defence of the Realm 
Consolidation Act, 1914. This depends upon 
whether it can be said, on any reasonable 
construction of the statute, to be a regulation 
for securing the public safety & the defence 


Cases 558a—706. 


of the realm, &,  raghaea whig under sect. 
can be said to be a 

regulation to prevent the successful prosecu- 
tion of the war being endangered (Avory, J.). 
It is true that the power to make a regula- 
tion to prevent the successful prosecution of 
the war being endangered is of a wide & 
sweeping character, but I decline to hold 
that Parliament intended by these general 469 ; 
words to give to the executive the right to 
close any of the King’s cts. against his 2K.B 


1 (1) (e), whether 


105; 


854; 
84 J.P. 94; 
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subjects unless they obtained the sanction 
of a minister to resort thereto (SANKEY, J.).— 
CHESTER v. BATESON, [1920] 1 K. B. 829; 
89 L. J. K. B. 387; 
65; 86 T. L. R. 225; 
Cox, O. C. 591, D. C. 
Annotations :—Consd. Fowle v. Monsell (1920), 90 L. J. K. B. 
Hudson’s Bay Co. v. wenley 


Newcastle Breweries, Ltd. 
R. v. Wormwood Scrubs 


122 L. T. 684; 84 J.P. 
18 L. G. R. 212; 26 


hay 36 T. Le Ri 
. {1920} 1 K. B. 
Pon Governor eet 


R. v. Minister of Health, Hz p. Yatte, (1930 


Part XIV.—The Crown as the Fountain of Honour. 


563. Add. Annotation :—Consd. Rhondda’s Claim, [1922] 2 A. O. 339. 


ae ee vane 


Part XV.—The Crown in relation to Ports and Harbours. 
568. Add. Annotation :—Distd. British Trawlers Federation, Ltd. v. London & North Eastern 


Ry. Co. (1932), 48 T. L. R. 491. 


Part XVI.—The Crown in relation to the Coinage. 


570. Add. Annotation :—Refd. .:delaide Electric Supply Co. v. Prudential Assurance Co., [1934] 
A 


. 122. 


me 8 ee ere 


Part XIX.—Royal Grants. 


661. Add. Annotation :—Refd. Layzell v. Thomp- | 706. Add. Annotation :—Refd. Hodgson v. Me- 
| Creagh (1923), 93 L. J. Ch. 339, 


son (1927), 137 L. T. 106. 


ee eemmaemet 





PART XIX. SECT. 1, SUB-SECT. 1. 


ei. ——— ——. ]—_ RR. v. NEW ENGLAND 
Co. are 63 D. L. i. 537; 21 Exch. 
C. R. 245.—CAN. 


PART XIX. SECT. 2, SUB-SECT. 2. 


m f. .)—The recital in a Crown 
grant made under the Great Seal of 
Canada & duly recorded, i.e. enrolled 
that it is made “* under br by virtue of 
the statutes in that behalf & pursuant 
to authority dul granted by our 
Governor-in-Council,”’ is sufficient to 
establish a primi ‘facie case of the 
existence of such an Order in Council, 
or at least to bring into operation the 
maxim omnia prasumuntur rite esse 
acta.— BURRARD none TUNNEL & 
BRIDGE Co. v. a ae te 
(B. C. Adm.), toast 3 Dd. 161; 
2 W. W. R. 275; on eppeat (1bStT A. C. 
300. —CAN. 


PART XIX. SECT. 2, SUB-SECT. 3.—A. 
602 ii, .}—Where a Crown grant 
of land has been issued by error, but 
without false Be Polerep resentation on the 
granteo’s ee whereby he obtains 
more than matte which he was entitled, 
the ot. need not set aside the whole 
t, but may deolare it void only 
Mi so far it purported to convey such 
nted, & we 
lelivered iba 
BRAMAN, 27) 








portion improvidently 
order the t to mage 
be oats: —R. wv. 


q. ee es ‘reved. on other grounds, 9 


Gr. 224.”’ 
sa. da to Crown's tile—Crown ousted 


by adverse posaceston.}-—-A. has been in 


possession of land at T. for over sixty 
year without having obtained 6 grant 
or the same from the Crown. Bb., a 
stranger, upon application, obtains 
& grant of said land. A. takes action 
to neve ant declared null & void :— 
Held : the rights of the Crown in the 
land i been ousted, & the grant 
should be set aside.—MILLER v. SMITH 
(1900), 8 Nfid. L. R. 399.—NFLD. 


sb. Mistake in description—Can- 
cellation of erroneous patent—Ltight to 
new poe J}—R. v. SINCLAIR (1912), 
L. R. 3867.—CAN. 


PART XIX. SECT. 2, SUB-SECT, 3.—B. 


607 iii. ——-.J—LAWRENCE v. POME- 
roy (1863), 9 Gr. 474.—CAN. 


PART XIX. SECT. 2, SUB-SECT. 8.—C. 


h. Add “revad. on other grounds, 
19 A. R. 329.’ 


PART XIX. SECT. 2, SUB-SECT. 4. 


sd. Grants for homesteads—To men 
only. }—B R, 8. O. 1877, C. 24, free 
grants of lands for homesteads are 
authorised to be made only to men.— 
Fone ©. LOWTHIAN (1880), 27 Gr. 


PART XIX. SECT. 8, SUB-SECT. 2. 


6561. Add s*reved. on other grounds, 
19 A. R. 3329.’ 


662 ii. Add ‘* reved. on other grounds, 
19 A. R. 329.” 
76 is 


PART XIX. SECT. 3, SUB-SECT. 3.—A. 


r i. .}--A Crown grant of land, 
as to part of the land granted, used the 
words ‘‘ grant, convey & assure,” & 
as to other land granted, ‘ grant, 
release & quit claim ’’:—Held: both 
conveyed the fee simple, & the grantee 
could convey the fee simple sub- 
ject to conditions & reservations in 
the grant.—NORTHERN TRUST Co. ¥, 
TURNER, [1923] 2 D. L. R. 1176.—CAN, 


se. Land subject to existing timber 
lease.}—Pitf. obtained a Crown grant 
to certain lands, to the timber on which 
a lease for twenty-one years had been 
reviously given. The grant from the 
Peown was silent as to the timber lease. 
At a date subsequent to the said grant, 
the timber lease had to be surrendered 
for renewal under the Land Act :— 
Held: the rights given the grantee 
under his Crown grant were subject 
to the existing timber lease.-BROHM 
v. BRITISH COLUMBIA MILLS, TIMBER 
& TRADING Co. (1907), 13 B. U. R. 123. 


—~ 


PART XIX. SECT. 3, SUB-SECT. 3.—C. 


sf. ‘* Water " — Water-power 
from artificial channels. ald ge ot etid 
POWER Co. v. KEEWATIN FLOUR MILLS, 
Lrp., KEEWATIN POWER Co. v. LAKE 
an THE Woops ‘MILLING Co., (1928] 





1D. L. R. ne 61 0. L. R. 363; affd., 
[1929] 3D. L. R. 199; 63 O. L. BR. 67; 
1930] A. C. 640.—CAN. 


of land to Indiane— 
= Customs & usages fag cacy 
seine net.}—In an action by an Indian 
living on an Indian reserve against a 


Ry. Co., [1933] 2 K. B. 14. 


7154, Add. Annotation :—Generally, Refd. Layzell 
v. Thompson (1927), 137 L. T. 106. 


Vol. XI.—Constitutional Law. 


728a. Grant of land reserving strip of coast land— 
Effect of confirming grant.]—A.-G. ror NEw 
SoutH WALEs v. Dickson, [1904] A. C. 273; 
73L.J.P.C. 48; 90 L. T. 213, P. O. 


749. Add. Annotation :—Refd. British Trawler’ 
Federation, Ltd. v. London & North Eastern 


K. B. 98. 


Cases 728a—027- 


780. Add. Annotation :—Generally, Refd. R. v. 
Minister of Health, Ea p. Yaffe, [1930] 2 


785a. —— Grant of sole right to draw bills & 
informations.|—Mounson v. Lysrer (1632), 
W. Jo. 231 ; 


82 E. R. 122. 


786. Add. Annotations :—Refd. Layzell v. Thomp- 


son (1927), 137 L. T. 106; 
Swanage Motor Road & Ferry Co. v. Harvey, 
[1930] A. C. 549. 


Bournemouth- 


Part XXl.—Hereditary and Private Revenues of the Crown. 


857. Before this case add ‘‘ See Crown Lands Act, 


1927 (c. 23).” 


857. Add. Annotations :—As to 

Letters Patent No. 139,207, Re Carbonit Akt., 
As to (5) Refd. Re J.etters 
Patent No. 189,207, Re Carbonit Akt., [1924] 


[1924] 2 Ch. 63. 


2 Ch. 53. 


862. After this case add :-— 


Petroleum. |— See 
Act, 1934 (c. 36). 





fishery inspector & a game & fishery 
overseer in trover, to recover the value 
of a seine fishing net, the property of 
pltf. seized by defts. upon the reserve : 
—Heldl: the land of the band of 
Indians poeupyiDE the reserve was the 
roperty of the King, & the only rights 
hey have in the land came through 
royal grant—the Simcoe deed of 1793, 
a grant of land “ to be held & enjoyed 
by them in the most free & ample 
manner & according to the several 
customs & usages” with a  pro- 
viso against alienation. ‘‘ Customs & 
usages ’’ are words of tenure & not 
indicative of the manner in which the 
Indians are to use the land ; moreover, 
there was no evidence that fishing with 
a seine was one of the customs of the 
Indians in 1793. There is nothing in 
the grant suggesting exclusion from 
the ordin laws, & the Indians are 
subject to those laws.—SERO v. GAULT 
(1921), 50 O. L. R. 27; 64 D. L. it. 
327.—CAN. 


PART XIX. SECT. 3, SUB-SECT. 3.—E. 


li. -—— .}—The reservation in 

a Crown grant of the mines & minerals 
‘“‘with full power to work the same & 
for this purpose to enter upon & use 
or occupy the lands or so much thereof 
& to such an extent as may be neces- 
sary for the effectua} working of the 
said minerals ’’:—Jield: thie confers 
ter powers than is implied in a 
bare reservation in an agreement for 
the sale of the Jand so granted of ‘‘ all 
mines & minerals.’’—FULLER v. GAR- 





NEAU ais 61 8. C. R. 450; 58 
D. L. R. 642.—CAN. 
lii, ——- ——~ Includes petroleum & 


natural gas.}—CREIGHTON wv. UNITED 
Oita, LTp., (1927) 2 W. W. R. 458 ; 
affd., (1927] 3 W. W. R. 463.—CAN. 

l iii, S. P. STARLEY wv. NEW 
McDOUGALL-SEGUR OIL Co. (No. 2), 


[199%] 2 W. W. R. 466; affd., [1927] 
3 


W. W. R. 464.—CAN. 

liv. ‘ffect of Act to amend 
Public Lands Act, 1908 (c. 16).J—Re 
Cox, [1927] 4 D. L. R. 556; 610.L. R. 

82.—CAN. 


sh. Exception of lotsa—Conflict be- 
tween plan & desrription-—evigence of 
hystcal features of ed exceptions. |— 
THOMPSON v. FRaseR CoMPANI&s, LTD. 


TT 





Petroleum 


927. Substitute 


citations :— 


By virtue of Assessionable Manors Act, 
1844 (c. 105), 5s. 54, His Royal Highness the 
Prince of Wales, as Duke of Cornwall, was 
absolutely entitled to the mines & minerals 
within certain manors includin 


(4) Refd. Re 


the following paragraph & 


that of C. 


Sect. 55 of the Act empowered the Duke, his 
agents & lessees, to enter upon all lands 


(Production) 


(Can.), [1929] 3 D. L. R. 7783 revg., 
{1929} 1 D. L. R. 168.—CAN, 


PART XIX. SECT. 8, SUB-SECT. 3.—F. 


729 fi. --——-.]—Semble: the Crown 
may grent ». tract of land by a sufficient 
description: te designate the portion 
meant, although tbe township within 
which the land .ie3 has not been sur- 
veyed & laid out Into lots & concessions; 
& the granteo will be entitled to hold 
{t although a subsequent survey made 
by authority of the Crown makes it by 
name a different lot, or places {t in a 
different concession, from that named 
in the patent, or the surveyor laying it 
out projects a road through it —-HORNE 
vw. MUNRO (1857), 7 C. P. 433.—CAN. 


PART XIX. SECT. 5, SUB-SECT. 1. 


t i. Derogation of righte under 
earlier grant.)}—KEERWATIN POWER Co., 
LTD. tv. KEEWATIN FLOUR MILLS, LTD., 
KEEWATIN POWER Co., LTD. v. LAKE 
OF THE Woops MILLING Co. (Ont.), 
(1928) 1 D. L. R. 32; affd., (1929) 3 
ID. L. R.199: 63 O. L. R. 667 ; [1930] 
A. C. 640.—CAN. 


PART XIX. SECT. 5, SUB-SECT. 6. 


c i, ——- ——.]}—-COsTIN v. CHAPPELL 
Cr 10 N.S. R. (1 1k. & C.) 40.— 








sk. Unoccupied land.)— Land un- 
occupied in the island of Newfoundland 
at the time of passing 5 Geo. 4, c. 51 
is within that statute, & may be granted 
out as waste lands -under sect. 16, 
notwithstanding it has been occupied 
& enclosed before any grant. of it was 
made.—A.-G. OF NEWFOUNDLAND v. 
RYAN (1836), 2 Nfld. L. R. App. 8.—- 
NFLD. 


sl. Right of pre-emption.|---HOGGAN v. 
ESQUIMALT & NANAIMO Ity. Co., 
WADDINGTON v. ESQUIMALT & NANAIMO 
Ry. Co. (1892), 20:8. C. It. 235; affd., 
[1894] A. C. 429.—CAN. 

sm. ———.|—HFSELWOOD Ov. 
(1910), 16 B. C. R. 485.—CAN. 


PART XIX. SECT. 8. 


p i. Evidence of invalidity of 
first grant—Not admiasible.|—DoE d. 
McKay v. RYKERT (1823-1900), 1 
Ont. Dig. 1726.—CAN. 
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within the said manors, & all mines belonging 
to the Duke, & to open & work the same, & 





ee ee rene er arte enema wens mpeamecue teeta: 


PART XIX. SECT. 9. 


ri. Cancellation for incomnetency 
-~Soldiers’ = settlement— Functions of 
Minister for Repatriation.;|—Held : the 
Minister had a imercly administrative 
function, & might form an opinion on 
such matorials as he himself thought 
sufficient without giving resp. an 
opperuney of being heard or of moeting 
allogations to his prejudice.— LAPFER 
v. GILLEN (1927), 40 C. L. Rh. 86.—AUS. 

80. Whether Attorney - General 
necessary party.)--The bill alleged that. 
the patentees obtained their patent 
by false representations to the Govern- 
ment, & showed a case in which the 
patentees would not be entitled to 
compensation if the patont were set 
aside & the land given to another :— 
Hleld: to such a bill the A.-G. was not 
@& necessary party.— Hees wv. <A.-G. 
(1869), 16 Gr. 467.—CAN. 


sp. Whether Attorney-General entitled 
to take proceedings—Soldier Settlement 
Acl, 1919-—~-Nolwithsianding Dominion 
Lands Act, 8. 94.j--Held: Seot. 94 docs 
not give the Minister of the Interior 
the exclusive right tu IJnstitute such 
actions & does not take away the usual 
right & power of the A.-G.—lH. v. 
AU CUARDE: (1930) Ex. © J. 222.— 


PART XX. SECT. 6. 


n i. —— When in possession of 
Crown lesace or licensee.j—The pre- 
rogative of the Crown & its freedoin 
from interference by a council in the 
matter of building operations do not 
extend to Crown lessees or licensees.— 
HORNSBY, COUNCIL OF THE SHIRE OF 
ee (1928), 20 8. KR. 118.-— 


st. Sale of land under Soldier 
Settlement Act, 1919—Failure of soldier 
to perform agreement—Croun not en- 
titled to warrant of possession. J--A.-G, 
FOR CANADA * PuGuH, [1924] Exch. 
C. R. 62.—CAN. 


PART XXI. SECT. 1, SUB-SECT. 2. 

858 iii. —-—- ——-.]—The right to 
recilous metals in the land now held 
oy the Hudson’s eee Co. belongs not 
to the co., but to the Crown.—Hup- 
SON’s Bay Co. v. A.-G. FOR CANADA, 
{1929] A. C.285; 98 L.J. P.C. 28; 45 
fi L. R. 47, P, C.—CAN. 








Case 927. 


to erect all such buildings, machinery, etc., 
& do all such acts as should be “ nec 

or convenient for working the same mines,” 

on making compensation to the surface 
owners. By sect. 69 it was provided that it 
should be lawful for the Duke, his agents & 
lessees, to pull down & remove all pene ie veg i 
machinery, etc., no longer used for the 
purposes aforesaid, or to allow the same to 
remain, & no buildings should, by non-user 
or otherwise, be deemed to be abandoned, 
so as to vest any right or title therein in the 
owner of the land. Deft. was the owner by 
purchase of garden land adjoining two 
cottages at W. EK. in the manor of C., & was 
also in possession of a house & garden at 
W. Z., the site of which she had purchased 
in 1902. This house was subsequently 
enlarged from one of six rooms into one of 
eleven rooms, with an additional wing. 
These alterations & some improvements to 
the garden cost £500, & were known to the 
mineral agent of the Duchy, who remained 
passive. The Duchy claimed that under the 
provisions of sects. 55 & 69 of the Act the two 


cottages & land at W. E. & the house & land |. 


at W. Z. had been originally erected, entered 
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oS & rae in connection with the mines 

. Z respectively, & were now 
vested in the Duchy. From 1846 onwards 
licences & leases had been granted by the 


Duchy for the working of the two mines, but 


neither had been in fact worked for many 
years. Upon an information by the A.-G. 
to His Royal Highness the Prince of Wales 
claiming declarations of title to the lands & 
buildings, & an injunction to restrain the 


deft. from Sieh any title to the same :— 


Held: (1) the effect of sect. 55 was not to 
vest any land in the Duchy, but only com- 
elled the surface owner to permit his land 
bear certain burdens, & did not divest him 
of his title ; nor did it follow from the power 
in that section to erect ‘‘ buildings ”’ that a 
power was given to take land for gardens ; 
(2) the effect of sect. 69 was not to vest any 
title in the Duchy, but to prevent the surface 
owner from resuming full enjoyment of land 
once taken; & consequently the Duchy had 
established no right over, or title to, these 
lands.—A.-G. TO PRINCE OF WALES »v. 
CoLLom, [1916] 2 K. B. 198; 85 L. J. K. B. 
1484; 114 L. T. 1121; 32 T. L. R. 448. 


CONSTRUCTIVE NOTICE. 


See Equity. 


CONSTRUCTIVE TRUST. 


See TRUSTS AND TRUSTEES. 


CONTRABAND. 


See Prize Law. 


Annotation :—As to (1 


band ance 
the wife held not to be a contract 





©. Barola 
Vernon’s 


2 i. Definttione—Muat be capable of 
beina 


Vol. XII. Cases 3—5a. 


CONTRACT. 
Part |—Definitions and Classification. 


Add. Annotation :—Refd. Rose & Frank Co. 
v. Crompton, [1923] 2 K. B. 261. 


For the existing paragraph substitute the 
following paragraph :— 

——— Legal effect expressly excluded.]— 
By successive arrangements made before 
1913 between an American firm & an English 
co. the American firm were constituted sole 
agents for the sale in the United States & 
Canada of tissues for carbonising paper 
supplied by the English co. The greater 
Se of these tissues was manufactured for 
his English co. by another English co. By 
an arrangement made between the American 
firm & both English cos. in 1913 the English 
cos. expressed their willingness that the 
existing arrangements with the American 
firm, which were then for one year only, 
should be continued on the same lines for 
three years & so on for further periods of 
three years, subject to six months’ notice. 
This document, after setting out the under- 
standing between the parties, including 
several modifications of the previous arrange- 
ments, proceeded as follows: ‘‘ This arrange- 
ment is not entered into, nor is this memo- 
randum written, as a formal or legal agree- 
ment, & shall not be subject to legal jiris- 
diction in the law cts. either of the United 
States or England, but it is only a definitc 
expression & record of the purpose & inten- 
tion of the three parties concerned, to which 
they each honourably pledge themselves, 
with the fullest confidence—based on past 
business with each other—that it will be 
carried through by each of the three parties 
with mutual loyalty & friendly co-operation. 
This is hereinafter referred to as the ‘ honour- 
able pledge ’ clause.’”’ Disputes having arisen 
between the parties, the English cos. deter- 
mined this arrangement without notice. 
Before the relations between the parties were 
broken off the American firm had given & the 
first-mentioned English co. had accepted 
certain orders for goods. In an action by 
the American firm for breach of contract & 
for non-delivery of goods :—Held: (1) the 
arrangement of 1913 was not a legally binding 
contract ; (2) at the date of the arrangement 
of 1918 all previous agreements were deter- 
mined by mutual consent; (3) the orders 
given & accepted constituted enforceable 
contracts of sale-—RosE & FRANK Co. »t. 
CROMPTON (J. R.) & BRoTHERS, Lrv., [1925] 
A. OC. 445; 04 L. J. K. B. 120; 132 L. T. 
641; 30 Com. Cas. 163, H. L. 


(1) Consd. Calico Printers’ Assocn., Ltd. 
ys Bank (1930), 145 L. T. 51. Refd. Jones v. 
Pools, Ltd., [1938] 2 All E. R. 626. 











duly filled in a coupon in respect of a pool 
on football matches organised by defts., & 


eee nt ee 


~ PART I. 


‘arced in court fustice.}—An 
ve etover tntendnag han 
& wife for a dress allow to 


EE ce A 


ae A em crete 


] 


4b. 


5. 


——.}—-Pltf. alleged that he had |.5a. 


because not intended to affect or give 
rise to legal relations or to be attended 
with na Gr co uences.—COHEN 2. 
Coen (1929), 42 C. L. R. 91; [1929) 
Argus L. R. 304.—~-AUS. 


6 i. —— —— Vagueness & uncer- 








defts. alleged that they had never received 
that particular coupon. The conditions of 
the pool, which pltf. admitted were well 
known to him, stated that it was a basic 
condition of the relationship between the 
parties that the sending in of the coupon 
or any transaction entered into in respect of 
the pool should not be attended by or give 
rise to any legal relationship, rights, duties 
or consequences whatsvever, or be legally 
enforceable or the subject of litigation, but 
that all such arrangements, agreements & 
transactions should be binding in honour 
only :—Held: the conditions of the pool 
prevented pltf. from bringing any action to 
enforce payment or otherwise.—-JONES —v. 
ViERNON’S PooLs, Trp., [L988] 2 Al BE. A. 
626. 





.]—Certain builders requested a 
firm of publishers to publish a builders’ 
guide in connection with their estate, & by 
the terms of documents signed by both 
parties it was agreed that the publishers 
should prepare & publish the guide free of 
charge to the builders. It was further 


' agreed that the publishers should be freed 


from the obligation of publishing the guide 
should in their opinion insulficient advertise- 
ment be obtained to justify publication. The 
publishers procecded to carry out the terms 
of the documents thereby incurring expense. 
The builders then passed a resolution for a 
voluntary winding up, & the liquidators 
informed the publishers that they did rot 
wish them to proceed with the guide. The 
ublishers sought to be admitted as creditors 
in the winding up, alleging breach of the con- 
tract embodied in the above-mentioned docu- 
ments, & they claimed damages in respect of 
the expenses incurred & loss of profits. The 
liquidators contended that the discretion 
given to the publishers by the terms of the 
document was so wide & of such a nature 
that no real obligation rested upon them, 
& that there was no binding contract between 
the parties :—Held: it must be implied in 
the documents that the publishers should 
only be freed from their obligations 1f in their 
reasonable & honest opinion insufficient 
advertisements were obtained & the obliga- 
tions under the documents could not under 
this clause be arbitrarily determined by them. 
There was therefore a eeprom ean ceeds & the 
publishers were entitled to be admitted as 
creditors in the winding up.—lte Branp 
Esrares, Lrp., {1936]3 All E. R. 374. 
Add. Annotation :—Refd. Re Wait, [1927] 1 
Ch. 606. 


— ——.|—SnNow v. Firesrass (1700), 
Holt, K. B. 609; 2 Salk. 557; 1 Ld. Raym. 
611; 12 Mod. Rep. 434; 90 H. R. 1237. 

t or give | tainty as to subject-matter & terms,|-— 
Applit. in writing authorised resp. to 
sel his motor car & agreed that if he 
did so, he would purchase another car, 
either new or second-hand, from resp. 
& take delivery of it when convenlent 


Cases 5b—168a. 


5b. 





—— ——.]—Pltis., the freeholders of 
certain propery entered into an agreement 
with de to give them the “ first option ”’ 
of purchasing any premises that might be 
designated for dairy purposes on the said 
property: :~—Held: this agreement was void 
hrough uncertainty as to the intention of 
the parties as to the meaning of the words 
“ first option.”’—RYAn v. THomas (1911), 55 
Sol. Jo. 364. 


Annotation :—Retd. County Hotel & BV ine ii v. London 
& North Western Ry. Co., [1918] 2 K. B 


5c. 


12, 
17, 


25. 


a8. 


51. 


52. 











-]—On Mar. 15, ee pltf. co. 
by a formal contract in writing agreed with 
deft. K. that pltf. co. should have the 
exclusive right to the services of K. & his 
band for the purposes of making gramo- 
phone records for twelve months, & also 
piano solo recordings by K. during the 
same period. The first clause in the agree- 
ment was: ‘ This agreement shall be in 


7. 
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force for a period of twelve months with an 
ao on the part of the co. or the principal ” 
) “ to extend the same for a further period 
be twelve months on terms to be hereinafter ”’ 
(an inadvertent change upon the word in an 
earlier agreement “ hereafter ’’) ‘‘ agreed’: 
—Held: the so-called option had no binding 
effect.” It was impossible to read into the 
option any implied terms, which would 
make it effective as a contract. A term 
might be implied that for the further period 
of twelve months K. was to continue to record 
& procure to be rendered to plitf. co. services 
similar to those which were the subject- 
matter of the existing agreement, but beyond 
that everything was left to the imagination.— 
BRITISH HOMOPHONE, Lip. v. Kunz & 
CRYSTALLATE GRAMOPHONE RECORD MANU- 
FACTURING Co., Lrp. (1935), 152 L. T. 589. 


Add. Anncialion: -—As to a) Refd. Harmer 
v. Armstrong, [1934] Ch. 


Part I1—-Parties to Contract. 


129. After this case add ‘‘ See, also, No. 36, ante.”’ 


Add. Annotation :—Refd. Watson & Everitt 
v. Blunden (1934), 18 Tax Cas. 402. 


Add. Annotations :—Refd. Johnson v. Stephens 
& Carter & Golding, [1922] 2 K. B. 857; Re 
Phillips, Public Trustee v. Mayer (1931), 76 
Sol. Jo. 10; Watson & Everitt v. Blunden 
(1934), 18 Tax Cas. 402; Ridley wv. Lee, 
[1935] Ch. 591. 


Add. Annotation :—Refd. Greenwood  v. 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 


Add. Annotations :—As to (1) Refd. Clarkson 
v. Davies, [1923] A. C. 100; Duffner v. 
Bowyer (1924), 40 T. L. R. 700; He Penning- 
ton & Owen, [1925] Ch. 825. As to (2) Refd. 
Firm of R. M. K. R. M. v. Firm of M. R. M. 
V.L., [1926] A. C. 761. 


Add. Annotation :—Refd. Watson & Everitt 
v. Blunden (1934), 18 Tax Cas. 402. 
Add. Annotations :—Refd. Albemarle Supply 


Co. v. Hind, (1928] 1 K. B. 307; Holder v. 
I. R. Comrs. (1932), 48 T. L. R. 366. 


55. Add. Annotation :—Apld. Berry v. Berry: 
[1929] 2 K. B. 316. 

98. Add. Annotation :—Refd. Ridley v. Lee, 
[1935) Ch. 591. 

1038. Add. Annotation: :—Distd. Way v. Bishop, 


to himself. 

Jace the net proceeds from the sale, 
oss commission, 
resp. as a doposit on the other car, & 
agreed that the balance owing by him 
2 re. yurchase of the other car should 
ye pa 


ee! Ch. 647. 


He authorised resp. to 


to bis credit with 


not &® contrac 


in cash or on terms to bo CA 


decided by resp. if he desired terms’ 


Resp. 


sold appit.’s car, but applt. 


but he does not Pe 


150. Add. Annotation: 


151. 


168. After this case add ‘ 


— Consd. Johnson ov. 
Stephens & Carter & Golding, [1923] 2 K. B. 
857. 


Add. Annotation :-—Refd. Jenkins v. Deane 
(1933), 103 L. J. K. B. 250. 





Effect of judg- 
ment against one.]—-See ESTOPPEL, Vol. XX1., 
pp. 218-221.” 


1638a. Action brought against all—Successful de- 


arrangement by which one party gets 
the exclusive right to sell machines, 
mise to sell any, is 
because 
mutuality.—TOoBIAS 1. 
Py Co., [1937] 4 D. 


fence by one—Unsuccessful defences by 
others.}|—In an action for breach of contract 
brought against A., B. & C. as joint con- 
tractors, A. set up the defence that pltf. had 
not performed his part of the contract. B. & 
C. set up other defences which failed. The 
judge decided that A. having established an 
effective defence, the action failed as against 
him, but succeeded against B. & C. :—Held: 
B. & C. though they had not pleaded it, were 
entitled to the benefit of a defence set up by 
A. which went to the whole cause of action, 
& the action failed altogether. 

Where the ct. has before it a fact common 
to the whole contract & not involving 
statutory illegality, it is bound to take notice 
of that fact as applicable to every joint 
debtor whether he has aSaeeea it or not. 


PART II. SECT. 2, SUB-SECT. 2.—E. 


180 ili. Disclaimer by one.}—If 
a contract purports to be made with 





it Jacks | two covenanters jointly, the disclaimer 
Dick & T. | of one of them, to which the’covenantor 
L. R. 546.— | {gs not also a party. does not convert it 


into a contract with the other & entitle 
him to sue alone, even though the 
joint covenantor who has disclaimed 


refused to purchase from resp. anothor 
car in terms of the agreement, & 
claimed from resp. the proceeds of the 
sale, less commission :—Held: tho 
agr eomont was void for uncertainty & 
did not constitute a binding contract, 
& appit. was entitled to recover from 
resp. the proceeds of the sale of his 
less commission.—-WIL- 
J.P. R. 


motor car, 
LEADEN t. WEBB (1936), 30 
138.—AUS. 


ag. Necessity for mutuality.+—-An 


PART II. SECT. 2, SUB-SECT. 2.—D. 


124 ii. —— Effect of admission 
by survivor on liability of repres - 
tives.)}—On the severance of a joint 
contract by the death of one of the 
joint. contractors his personal repre- 
sentatives are not bound by anything 
subsequently done or said by the sur- 
viving joint contractors.— BENNETT v. 
gs [1936) 2 W. W. R. 616.— 





9 


is an igs —BENNETT v. GREENSILL, 
{1927} N. Z. L. R. 167.—N.Z. 


PART II. SECT. 2, SUB-SECT. 2.—F> 


151 iii. -+-In an action 
to rescind a contract deft. oppo to 
add W. as co-deft. :—Held: ft. had 
no right to force W. upon olen na deft., 
in the adr tag ee . joint contractor. 
—TORONTO & TON NAVIGATION 
ae SILcOx (tase) 12 P. R. 622.— 








165. 
169. 
192. 
197. 
209. 
218. 


223. 


231a. —~— 


255. 


256. 


There can only be one judgment against joint 
contractors, except upon a matter peculiar 
to one of che contractors.—PIRIE v. RICHARD- 
SON, [1927] 1 K. B. 448; 96 L. J. K. B. 42; 
136 L. T. 104; 70 Sol. Jo. 1023, C. A. 

Add. Annotation :—Consd. United Dairies v. 
Public Trustee, [1923] 1 K. B. 469. 


Add. Annotation :—Refd. Re Parent Trust & 
Finance Co., [1936] 3 All E. R. 4382. 

Add. Annotation :—Refd. Hardie & Lane v. 
Chiltern (1927), 96 L. J. K, B. 773. 
Add. Annotation :—Refd. Key v. 
[1925] 1 K. B. 650. 


Add. Annotation :—Consd. York Glass Co. 
v. Jubb (1925), 42 T. L. R. 1. 

Add. Annotations :—Refd. Re Pinto Leite, 
Ex p. Des Olivaes, [1929] 1 Ch. 221; Vande- 
pitte v. Preferred Accident Insurance Co. of 
New York, [1933] A. C. 70; Harmer v. 
Armstrong, [1934] Ch. 65. 

Add. Annotation :—Consd. Harmer v. Arm- 
strong, [1934] Ch. 65. 


——.]—GIr BERT (F.) (BOURNEMOUTH), 
Lrp. v. MAcKAY ‘ 1930), 74 Sol. Jo. 788. 
Add. Annotation :—Refd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 

Add. Annotation :—Refd. Greenwood  v. 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 


Bastin, 





257. 
259. 


264. 


267. 


268. 


272. 


273. 


274. 


275. 


Vol. XII.—-Contract. Cases 168a-—298. 


Add. Annotation :—Refd. Parker v. Judkin, 
{1931} 1 Ch. 475. 


Add. Annotation :—Refd. Re 
Swathling, [1929] 1 Ch. 238. 
Add. Annotations :—Consd. Harmer v. Arm- 
strong, [1934] Ch. 65. Refd. Ilyman v. 
Hyman, [1929] A. C. 601. 

Add. Annotation :—Refd. Vandepitte v. Pre- 
ferred Accident Insurance Co. of New York, 
[1933] A. C. 70. 

Add. Annotation :-—Refd. Vandepitte v. Pre- 
ferred Accident Insurance Co. of New York, 
[1933] A. C. 70. 

Add. Annotation :—Refd. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 638. 


Add. Annotations :—Consd. McAlister (or 
Donoghue) v. Stevenson (1032), 48 T. L. R. 
494; Otto v. Bolton & Norris, [1936] 1 All 
li. R. 960. Refd. Bottomley v. Bannister 
(1031), 101 L. J. 1K. Bb. 46; Willen v. TC. 0. 
(Alkali), Ltd., [1934] 1 10. B. 455; Wilchick 
v. Marks & Silverstone, [1934] 2 Ik. LB. 66. 
Add. Annotations :-—Consd. Otto v. Bolton & 
Norris, [1936] 1 All 4. R. 960. Refd. Cunard 
v. Antifyre, Ltd. (1932), 49 T. L. RR. 184. 
Add. Annotation :—Consd. McAlister (or 
Donoghue) v. Stevenson (1032), 48 T. L. R. 
494. 


Franklin & 


Part Wl—Formation of Contract. 


297a. Offer & acceptance—Though in pursuarce 
of unenforceable agreement.|]— Rose & Frans | 

Co. v. CROMPTON (J. R.) & BROTHERS, LIp., | T51 ; 

| No. 1034.” 


No. 4, ante. 


te SR mae 


PART II. SECT. 5. 


sa. Buddhist monk.J—A Buddhist 
monk is a person competent to contract 
within Contract Act, 8. 11. There is 
nothing immoral, although it would be 
so from the standpoint of his religious 
Order, or forbidden by law, within 
Contract. Act, s. 23, for a Buddhist 
monk to enter into a contract for the 
sale of land. This is a question of 
contract only & not a question relating 
to a religious institution or usage.— 
U PyiInnya v. Mauna Law (1929), 
ILL. R. 7 Ran. 677.—IND. 


PART Il. SECT. 6, SUB-SECT. 1. 


218 vi. ———.J—There is ample 
authority for saying that the adminis- 
tration of the law of contract in British 
India is not affected by the doctrine 
laid down in Z7'weddle v. Atkinson that 
only a person who is a party to the 
contract can sue upon it. In British 
India the aim is to do complete justice 
in one suit.—KSHIRODEBINIAHI DATTA 
v. MANGOBINDA PANDA (1934), I. L. R. 
6} Calc. 841.—IND. 








218 vii. —— J--No person can 
sue or be sucd in an action at law upon 
a contract under seal unless he is a 
marty to the contract.—-MARGOLIUS 1. 

JIESBOURG, [1937] 8. C. R. 183; 2 
D. L. R. 145.—CAN. 

218 viii. .-—-If£ a party toa 
contract is a trustce of rights under the 
contract for a third party, that third 
party can in equity sue on the con- 
tract. But when it is sought to show 
that a trust for the benefit of a third 
party has been created by means of a 
contract between two other parties, it 
is not sufficient to show merely that 
the contract was entered into by one 


J.B. 








aged 


| 298. 
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of the parties to the contract with a 
view to the bencflt of that third party. 
To entitle the third party to suc it 
must be shown thut the parties to 
the contract, or one of them, intended 
at the time the contract was entered 
into to confer upon the third party 
somo interest in the subject: matter of 
the contract, & to confer that interest 
in such a@ way that it} could not be 
destroyed or varied solely by the 
actiong of the partics to the contract.—— 
RypER v. Taynorn (1956), 36 SS. 1, 
N.S. W. 31; 53.N. 8. W. W.N. 40.-- 
AUS. 


PART II. SECT. 6, SUB-SECT. 2. 


238 xvi. ~——- J--An agreement 
between a dealer in automobiles & the 
maker thereof, providing that It should 
he construed as an agreement between 
the dealer siguing it & all other dealers 
“who have signed a similar agree- 
ment ":—Jleld: to bring about a 
contractual relationship beftwcen such 
dealers involving an obligation for 
breach of which an actlon would He 
by one dealer against another who 
signed such agreement.—McCANNELL 
t. MABEE McLAREN Motors, L'rp., 





(1926) 1 T. I. PR. 2R2: (1926) 1 
W. W.R. 353; 36 B. C, li. 369.—CAN. 
238 xvii. --—- —--—,] — Under 


authority given it( by its Charter the 
City of Winnipeg enacted a byc-law 
requiring builfffs (inter alia) to be 
licensed & to ‘ furnish to the City a 
bond of tnlemnity for the purpose of 
indemnifying the City or any other 
person or corpn. who may suffer loss 
owing to the default of such licensee.’’ 
Deft. co. entered into a bond in con- 
formity with the terros of the licensing 


3 


After this case add ‘* Course of conduct.|-— 
See pp. 52, 67, 11, 115, Nos, 280, 389, 747- 
HsropreEL, Vol. AXI., pp. 200, 291, 
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bye-law to fudermntify one who 
night qmyoy certain bailiffs & suffer 
Joss owing to thelr default. PItf., 
allepving that ho had employed these 
bailit’s to collect cortaln moneys which 
they had collected but had not turned 
over to him sought to recover the 
umount from deft. co., busing his claim 
on the bond. There was a demurrer 
to the statement of claim on the 
ground of privity :--d/eld : under the 
terms of the statute which were given 
elYect to by the bye-law & carriud into 
the bond, pitf. had a statutory right 
against the co. which he was entitled to 
onforce by his own action.— METRO- 
POLITAN LOAN Co. v. CAN SGA SECURITY 
ASSURANCK  Co., LTb., [1934] = 2 
W. W. RR. 4223 3 D. L. R. 6493 42 
Man. li R. 272.--CAN., 


238 xvil. —-—— -~----.]—Where an 
American corpn. agreed to buy shares 
of a Canadian corpn, from the corpn. 
& from other persons not party to the 
agreement :--//eld : the other persons 
obtained a right of action against the 
American corpo. to enforee the con- 
tract.—-VIPOND v. RAMBAY, [1934] 4 
D. L. RR. 84.-—-CAN. 


sc. —--— Member of public—Agrec- 
ment between street railway d&: munt- 
cipality.|\—Er mp. NEW BRUNSWICK 
PowEek Co. (N. B.), (1928) 1 D. L. Rl. 
332.—CAN. 


PART III. SECT. 1. 


mi. Promise of  sibscription.}—A 
written promise to contribute a certain 
sum of money towards the erection of 
a building for the Young Men’s Chris- 
tian Association, in reliance on which 
advances have been made & Mabilities 


24 


Cases 307—339a. 


807. Add. Annotationa :—Consd. Hillas & Co. v. 
Arcos, Ltd. (1932), 147 L. T. 503. 
& Butcher, Ltd. v. R., [1934] 2 K. B. 
17, n.; British Homophone, Ltd. v. Kunz & 

Record Manu- 

facturing Co. (1935), 152 L. T. 589. 


Crystallate Gramophone 


{ncurred, forms a valid & binding con- 
tract which cannot thereafter be re- 
voked by the promisor & is enforceable 
against him on behalf of the assoucn.— 
SARGENT v. NICHOLSON (1915), 25 
12. L. R. 638.—CAN. 


m fi. -—~.}——A subscription whereby 
a certain sum of money is promised 
towards the erection & nt Peat ear of 
a building for the Young Men’s Chris- 
tian Association, in reliance on which 
liabilities are incurred & other sub- 
scriptions obtained, forms a sufficient 
consideration for a contract & is en- 
forceable even before the completion 
of the building.— Y.M.C.A. v. RANKIN 
(1916), 27 D. 


» R. 417.—CAN. 
m iil. 


.}-~In the course of a can- 
vases for raising a fund to incrcase the 
general resources & usefulness of a 
college, B. signed a subscription as 
follows: ‘‘ For the purpors of enabling 
Dalhousie College maintain & im- 
prove the efficiency of its teaching, to 
construct new buildings & otherwise 
to keep pace with the growing need 
of its constituency & in consideration 
of the subscription of others, 1 promise 
to pay ” $5,000 to the treasurer of the 
college. B. dled without making any 
payment, & the college claimed against 
s estate :—Held: the subscr pion 
was not binding. The only basis for 
sustaining it us a binding promise 
could be as a contract supported by a 
good & sufficient consideration; & 
such a cousideration could not be 
found in the subscription paper itself, 
or jn the circumstances as disclosed by 
the evidence. The words ‘in con- 
sideration of the subscription of others ” 
in the subscription wero insufficient to 
support the promise if, in point of law 
the subscriptions of others could no 
rovide a valid consideration therefor ; 
the fact that others had signed 
separate subscription papers for the 
same common object or were cxpected 
to do so did not of itself constitute a 
legal cohsideration.— DALHOUSIE COL- 
LEGE v. BOUTILIER ESTATE, [1934] 
S. C. R. 642; 3 D. L. R. 593; g. 
S. C. sub nom. He BOUTILIER, [1933)} 1 
dD. L. R. 699.—-CAN. 


m fv. -]—Testator offered a sub- 
scription to a college building fund, in 
consideration of 2) sSekaerilg Hone of 
othera, but did not pay in his lifetime: 
—Held: this was a debt binding on his 
estate for which there was a vonsidera- 
tion in law.—Re Lonuaw, [1933] 4 
D. L. R. 264; O. R. 764.—CAN. 


m v. -——-.)]--In Prince Edward 
Island an action lies for a voluntary 








subscription when the work is a‘ public 
underta ? =~ PROVINCIAL SANA- 
TORIUM v. MCARTHUR (1934), 7 M. P. R. 


225 : afta. [1935] 4 D. L. R. 855; 16 
M. B. 2, 199: 5 F. L. J. (Can.) 70.— 


sf. Contract subject to 
Effect of approval.}—Held: the effect 
of a clause a contract, which made 
the agreement subject to the approval 
of the Governor-General in Council, 
was to suspend the contract pending 
the giving of such ero & upon 
such approval being given the contract 
took effect & became enforceable. 
BANKS PENINSULA ELECTRIC-POWER 
BoaRD v. AKAROA BOROUGH COUNCIL, 
(1923] N. Z L. R. 880,.—N.Z, 
sj. 


ph sire | of approval. } — 
A contract contained a provision that 


it should be deemed exeouted & become 
binding only when approved by the 
poe officers of © vendor oo. 

eneath the signatures of the con- 


approval — 





Refd. May 


ee parties a form of approval 
was signed by certain rsons as 
managers. There was evidence that 
they occupied these positions, but no 
evidence that they were the proper 
officers of the vendors for approval of 
the contract :—Held: approval could 
be shown by the subsequent conduct 
of the vendors.— GENERAL SUPPLY Co. 
OF OANADA wv. O'NEILL MORKIN 
MACHINERY Co., [1924] 2 D. L. R. 
183 b 1 Ww. WwW. R. 1047.—CAN. 


sk. Contract for carriage of goods— 
Letter expressai wish for insurance 
of goods.)}—Held: the contract was 
complete when the agent received the 
00 & gave a receipt, which con- 

ined the terms of the contract, & 
the letter was only a request to insure, 
& formed no part of the contract.— 
McCGOLDRIOCK tv. EASTERN EXPRESS Co. 
(1872), 14 N. B. R. (1 Pug.) 138.—CAN. 

sl. Statutory debt ‘for tazes.J}—A 
statutory debt for taxes ig not a con- 
tract.—A.-G. FOR CANADA v. O'REILLY, 
(1930) 1 W. W. R. 929; 3 DL. KR. 


PART III. se 7c eenans 1.— 
- (a 

si. -}+—ACME GRAIN Co., LTD. v. 

WeEnNaus, [1917] 3 W. W. R. 157; 36 

D. L. R. 347; 10 Sask. L. R. 305.—CAN. 


b i. -}—-In an action brought 
against exor. of a farmer who had died 
intestate, the pursuer averred that 
deceased, a childless widower & an 
invalid, proposed to him that, if he 
gave up a alituation which he then had, 
resided with him at the farm, & looked 
after him & the farm, he would make 
the pursuer his heir; that, after con- 
sideration & induced by the repre- 
sentations of the deceased, he accepted 
the proposal, lived with the deceased 
for sixteen years as his companion & 
nurse without remuneration, & suc- 
cessfully managed the farm; & that, 
owing to the failure of deceased, in 
spite of his representations, to make a 
willin favour of pursuer, he had suffered 
material loss. e accordingly claimed 
to be indemnified for this loss, which he 
estimated at £6,000, or, alternatively, 
to be recompensed in so far as the 
estate had benefited from his services. 
The ct. dismissed the action as irre- 
levant, holding that pursuer’s aver- 
ments did not import a legal claim 
enforceable against the eceased’s 
executry, in respect (a) that nothing 
more was disclosed than a mere 
expression of intention on the part of 
the deceased to make the pursuer his 
heir; (0) that, even on the assumption 
that a definite promise of heirship was 
averred, such a& promise could have 
been proved only by the writ of the 
deceased, & here admittedly no writ 
existed ; (c) that no primé facie case 
for indemnification on ground of 
eld was disclosed, the loss averred 
by e pursuer as a result of the 
deceased’s representations be based 
solely on hypothetical calculations & 
not on actual outlay.—GRAyY v. JOHN- 

fer.) 


sm. Construction— Ambiguous 0 
—~Where a written offer is ambiguous, 
it may bo construed according to the 
contemporaneous interpretation put 
upon it by the maker & recefver.— 

NING t. CaRRIQUE (1915), 98 
O. W.N. 61; 340. L. R. 453.—CAN. 


PART UI. os iS ahetaaaa i. 
e a . 
8281. What amounts to—Counter 


4 








810. Add. Annotation :—Refd. 
Thomassen, [1929] 1 Ch. 426. 


324. Add. Annotation :—Refd. Clark’s Appeal 
(1937), 26 Ry. & Can. Tr. Cas. 61. 


ea v. GARNETT (1858), 86 
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offer.}—Specific counter offer or re- 
ection puts an end to an offer.— 
HAW wv. JONES, (1924) N. Z L. R. 


1133.—N.Z. 

828 ii. —— .-—Deft., through 
his agent, sent pitf. an offer to gel] bh 
land for $1,800 on terms. Pltf. wired 
the agent : ‘‘ Send lowest cash price. 
Will give $1,600 cash. Wire.’”’ The 
agent replied by wire: ‘ Cannot 
reduco price.’”’ Pitf. then wrote 
accepting the offer:—Held: the tele- 
gram ng ‘‘ Cannot reduce prico ” 
was a renewal of the origina) offer, not 
merely a rejection of pltf.’s counter 
offer, & pltf.’s acceptance of it com- . 
pleted a contract of sale.—LIVING- 
STONE tv. EVANS eae 4D. L. R. 
769; [1925] 3 W. W. R. 453.—CAN. 


PART III. a ahit SUB-SECT. 1.— 
« (0) i. 

837 viii. .}—Where a document 
was no more than an offer & was 
withdrawn before acceptance :—Held : 
there was no contract.—GOoOonISUN 
THRESHER Co. v. DoyLe (1925), 57 
O. L. R. 300.—CAN. 








PART III. SECT. 2, SUB-SECT 1.— 
C. (a) iv. 

P i. ---Pitf. a nrember of & 
bolder of a seat upon a Stock & Mining 
Exchange, in July, 1927, entered into 
an agreement with defts. 8. & M. for 
the sale to them of bis seat for the 
price of $20,000. In the course & as 
part of this transaction, a letter was 
written by deft. M. to Pe dated 
July 27, 1927, stating: ‘‘ I hereby give 
you an option, & guarantee same, for 

ou to repurchase the... seat on or 

efore Sept. 15, 1927, at the price of 
$21,000 :—Held: the giving of the 
option was in consideration of the sale, 
& an option so given for a valuable 
consideration, cannot be revoked, & 
is open for acceptance by the optionee 
at any time within the period for which 
the option is given; all that was 
necessary to operate as an effectual 
exercise of the option was that pltf., 
not later than Sept. 15, should notify 
deft. M. of his acceptance of the offer.— 
FORREST v. SOLLOWAY, (192813 D. L. R. 
374; 62 0. L. R. 341.—CAN. 

p ii. j—An option given for 
value is an offer, together with a con- 
tract that the offer will not be revoked 
during the time, if any, specified in the 
option. .If the offer is accepted within 
the time specified a contract is made & 
the parties are bound. If the offeror, 
in breach of his agrecment, purports 
to revoke his offer, his revocation is 
ineffectual to prevent the formation of 
a contract by the acceptance of the 
offer within the time specified.— 
TAXES COMR. (Q.) v. CAMPHIN (1937), 
576. L. R. 127; 43 Argus L. R. 401 ; 
il A. L. J. 104 > 4 A. J ee D. 315.-—AUS., 








* 
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366 vi. —— Intention to discuss 
terms with third .+—Where a 
have discussed terms, but one ore 
finally accepting them intends to 
discuss the matter with others :— 
Held: there cannot be said to be a 
binding contract.—CaRBON CosaL & 
Cray Co. v. NANOOSE-WELLINGTON 





386 vii. ————- ——.]—PATERSON (A. 
& QG.), Lrp. v. HiakLann Ry. Co., 
11827} S. C. (H. L.) 32.—SCOT. 

368 villi, —— -——.]}—BIGELOW J, 


CRAIGELLACHTE-GLENLIVET 
ny Co. (1905), 26 OC. L. T. 186; 37 


866 ix. ——— ——.]— WILSON & Co., 


understanding of offer made.|—The 
Halifax Graving Dock & plant were 
wrecked by e 
Jan. 1918, the 
an Order in Council providing that the 
work of repair should be entrusted to 


879a. Knowledge of terms of contract immaterial.] 


—The buyer of an automatic slot machine 
signed & handed to the sellers en order form 
containing in ordinary print & writing the 
essential terms of the contract, & in small 
print certain special terms, one of which was 
‘“any express or implied condition, state- 
ment, or warranty, statutory or otherwise 
not stated herein is hereby excluded.’”’ The 
sellers thereupon signed & handed to the 

uyer a printed order confirmation assenting 
to the terms in the order form. The machine 
was delivered by the sellers to the buyer, who 
paid to the sellers an instalment of the price. 
The machine did not work satisfactorily, & 
the buyer brought an action against the 
sellers in the county ct. claiming (inter alia) 
damages for breach of an implied warranty 
that the machine was fit for the purpose for 
which it was sold. The sellers pleaded 
(inter alia) that the contract expressly pro- 
vided for the exclusion of all implied war- 
ranties. The buyer replied that at the time 
when she signed the order form she had not 
read it & knew n:thing of its contents, & 
that the clause excluding warranties could not 
easily be read owing to the smallness of the 


DI8TIL- 
R. 55.—CAN. 


388 fii, ——.]—Surapy & SMITH v. 
JOHN GILLESPIE & Oo., LTp. (Alta.), 
[1931] 8. C. R. 232 : 
revsg., (1929) 4 D. L. peaes ; 3 Ww. W. 


Vol. X1.—Contract. Cases 370a—397. 


print. There was no evidence of any mis- 
representation by the sellers to the buyer as 
to the terms of the contract :—Held: as 
the buyer had signed the written contract, & 
had not been induced to do so by any mis- 
representation, she was bound by the terms 
of the contract, & it was wholly immaterial 
that she had not read it & did not know its 
contents; the action failed & the sellers were 
entitled to judgment.—L’ ESTRANGBE v. GRAU- 
coB (F.), Lrp., [1934] 2 K. B. 304; 103 
L. J. K. B. 730; 152 L. T. 164. 


3887a. —— Sale of annulty—Execution of release. ]— 


KENNEDY v. THOMASSEN, No. 3081la, post. 


896. Add. Annotations :—Apld. Sullivan v. Con- 


stable (1932), 48 T. L. R. 267. Refd. Jones 
(Holloway) v. Woodhouse, [1923] 2 K. B. 
117; Qreenwood v. Martins Bank, Ltd. 
(1931), 47 T. L. R. 607; Farrow v. Orttewell, 
[1983] Ch. 480; Square v. Square, Cowan v. 
Cowan, [1935] P. 120; Official Trustee of 


Charity Lands v. Ferriman Trust, Ltd., 
[1937] 3 AIL BK. WR. 85. 

897. Add. Annotations :-—-Consd. Bell v. Jever 
Bros., Ltd. (1931), 146 L. T. 258. Refd. 


Sullivan v. Constable (1932), 48 T. L. R. 369. 


ms sae ~~ 





ownor of an avtomobilo, subject to a 
chattel mtge., had placed the auto- 
mobile with deft. co. for sale, but 
objected to the terms of ua sale proposed 


~L. R. 918 ; 


wv. FARQUHARSON (1906), 3 | Rt. 247; 24 Alta. L. R. 245; affg., | by deft. & then the mtgee. with, {t was 
BR. L. R. 146.—CAN. ( [1929] 4 D. L. Rt. 23.--CAN. held, the concurrence of the owner, 
370 xiii. Acceptance stating | 388 1v. ——— Ezerciae of option.J— | Made an offer to deft. which deft. by his 





losion in 1917, & in 
anadian Govt. passed 


Payment «! the purchase-price made 
by a party purporting to exercise an 
option to purchsc+ within the time & CAN 
in the manner providad tn the option is 
insufficient to create a binding contract 3 
where acceptance has not been com- | laid 


conduct was held to have accepted.— 
GREENBERG v, MANiToKA HUDSON- 
KssEx, LYp., [1934] 1 W. W. RR. 790.— 
sz. Delivery of yoods—Hefore time 
down in order.)--Applt. sent an 


applts. on the condition (inter alia) 
that the latter should contribute the 
amount of insurance it carried & the 
Govt. pay the balance. A letter was 
sent to the co. enclosing a copy of the 
Order & stating ‘‘an agreoment is 
being prepared & will be submitted 
shortly for signature,’’ but no agrce- 
ment was ever cxecuted. Two days 
later the co. wrote to the Minister of 
Public Works that the terms of the 
Order were satisfactory & adding, ‘* but 
in order that all will bo quite clear our 
understanding is that we are to assign 
our insurances & policies to the Govt., 
& that the temporary buildings now 
being constructed are to be replaced 
b ermanent buildings of the same 
kind as the original ’’:—Held: the 
letter of the co. to the Minister did not 
contain an unqualified acceptance of 
the terms set out in the Order in Council. 
—HALIFAX GRAVING Co. v. R. (1921), 
62 8. C. R. 338.—CAN. 

370 xiv. }—CanwaADA PERMA- 
NENT MORTGAGE CORPN. v. BARNARD 
Sask.), [1926] 1 D. L. R. 153.—CAN. 

370 xv. ———.]}-——LEFEBVRE v. MOREAU 

sp. Time for— Time lmited 
eontracl. Where applit. had not noti- 
fied his acceptance 





within the fixed 
time, & in the absence of proof that 
. had waived his right to demand 
definite written notice as stipulated :— 
Held: there was no valid acceptance, 
—Laws v. RUTHERFORD, [1924] App. 
D. 261.—S. AF. 
st. Within reasonable time. }— 
SHatrorp vc. B. C. WINE GROWERS 
Lrp., [1997] 2.D. L. R. 759; 38 
B. C. ° 419.—CAN. 


PART Ill. SECT. 2, SUB-SECT. 3.— 


B. (a). 
880 1. Necessity. vw. Ra- 


}-—BaRRETT 
PELJE (1835), 4 e 8. 175.—OAN. 





municated to the other party before the 
expiry of the option. 

Deft., in consideration of payment of 
£5, gave pltf. “an option of ten days 
to purchase” his share in a motor- 
vessel for 2150. The agreement pro- 
vided that the £5 was to be forfeited 
unless the purchase was completed in 
the said ten days. Pitf. was given the 
right to pay the purchsse-money into 
deft.’s bank account at W. instead of 
poy ing the same personally to deft. at 

. FPltf. told deft. on the telephone 
that he was paying the money into the 
bank, & subsequently did pay the 
money within the ten days & posted a 
letter of advice which reached tho deft. 
after the oxen of the option. Deft. 
then refused to transfer his share 
to pltf.:—Held: payment did not 
amount to communication of accept- 


ance & there was no bind contract. 
—SOARES v. SIMPSON, [1931] N. Z. L. K. 
1079.—-N.Z. 

388 v. Order in Council autho- 





rising acceptance by Minister.}—Held : 
No acceptance on behalf of the Crown 
communicated to F. by any one having 
authority to do so had been shown ; 
&, therefore, no contract binding on 
the Crown had been established. The 
Order in Council] did not in itself con- 
stitute an tance.—R. ». DOMINION 
CORPN., Lrp., & Forom, (1932] 8. C. R. 
511; 3 D. L. R. 810.—-CAN. 


PART IIL SECT. 2, SUB-SECT. 2.— 





896 fi. -———,J—If a person to 
whom an offer is made so conducts 
himself that a reasonable man would 
believe that he is accepting that offer 
& the offeror acta upon that belief the 
offeree wil! be held to have accepted the 
offer therefore, to have contracted 
on the proposed. 

This principle was applied where the 


order on June 7 to resp. to send him on 
hire a binder, to be delivered on or 
about Oct. 1. Tho order contained a 
term that it was not to be binding on 
RL until received & ratified in 
writing or by actual delive of the 
paode to applt., & that the order might 
e cancelled by applt. giving notice 
to resp. by registered letter at least 
thirty days prior to date for delivery, 
v ro ; a 
vith a proviso that if prior to that d is 
or six months thereafter applt. ordered 
a binder from any other person, resp. 
might by registered notice revive tho 
order, & deliver the binder within 
thirty days. An agent of resp. was 
told by applit. that he wishod to cance} 
the order, as he was buying a 
harvester, & the agent notified resp., 
but no notice was given by applt. to 
resp. On Sept. 2, resp. forwarded 
by rail a binder to applt., & wrote 
stating that the binder had been 
forwarded per rail. The 
arrived, appli. refused to tako 
delivery, but admitted he had received 
the letter :—Held; the letter did not 


‘amount to a ratification of the order, 


& a delivery on Sept. 2 did not neces- 
sarily imply a delivery pursuant or 
referable to the stipulation in the 
contract for delivery on or about 
Oct. 1, & there was no acceptance of 
the order. BLACKETT v. CLUTTERBUOK 
BROTHERS (ADELAIDE), LTD., [1923] 
8, A. 8. R. 301.—AU8S. 


PART III. SECT. 2, SUB-SECT. 2.—0. 


4038 il, ——— —— Whether motive for 
informing material.}—Areward was pub- 
licly offered by the Govt. of Western 
Australia ‘“‘for sucb information ag 
shall lead to the arrest & conviction 
of the person or persons who com- 
mitted the murders’”’ of two police 
officers. ©. who knew of the offer, 
gave information that led to the arrest 
of one person, & the conviction of that 


Cases 415—422b. 


415. Add. Annotation :—Distd. Neale v. Merrett 


(1930), 70 L. Jo. 95. 


416. To the existing paragraph, after the word 


pitf. 


premises to some one else. 


ENGLISH AND EMPIRE Dicsest SUPPLEMENT. 


On Feb. 3, 1931, 


commenced proceedings for specific 


person & another for the murder of one 
of those officers. 
under Crown Suite Act, 1898, 
cer aaa 


fe condition of the offer acting on 
the faith of or in reliance upon the 
offer, there was no acceptance of the 
offer, &, ene renores no contract between 
the parties. -~R. 
C. L. R. 227 ; (i928) Argus L. R. 97.-- 
AUS. 


PART III. SECT. 2, SUB-SECT. 2.—D. 


425 vili. .}-Deft., through his 
agent, offered pitt. 300 tons of hay at also 
$22 per ton. Pltf. accepted, & the 


agent wired his principal asking that 
shipment be rushed. Deft. replied 
that he could not confirm the order 
for immediate delivery, 
book for delivery the last of the 


‘accepting,’ add ‘‘ ‘subject to the terms 
of a contract being arranged.’ ”’ 


: ‘“‘Orders to be acknowledged 
by return.”’]—Defts.’ departmental manager 
orally agreed on their behalf to buy 
certain goods from pltf. & signed an order 
form on which was printed the clause, 
‘‘orders to be acknowledged by return,’’ 
but this term had not been orally agreed 
& no acknowledgment was sent to defts. 
In an action for breach of the contract defts. 
pleaded that there was merely an offer & 
no contract, as the only document contained 
a clause which had not been agreed :—Held: 
(1) the words on the order form, ‘‘ orders to 
be acknowledged by return,’’ were not 
intendec to be words of contract; (2) the 
words ‘‘ by return ”’ related only to the time 
within which, & not to the method by which, 
acknowledgment was to be made, & therefore 








there was a concluded contract, & pltf. was | 


entitled to recover.—WILLIS v. Bacas & 
Sar (1925), 41 T. L. R. 453: 69 Sol. Jo. 
543. 





———— Acceptance ‘‘ subject to the terms 
of a lease.”?]|—Deft. cmployed house-agents 
to let shop premises at 155 High Street, 
Bromley, Kent, & on Dec. 9, 1930, pltf., after 
inspecting the premises, offered to take a 
lease. In reply the house-agents wrote to 
him on the same day: ‘‘ Corner shop, 155 
High Street, Bromley. Referring to our 
conversation this morning on the telephone, 
we confirm that, subject to the terms of a 
Jease, our client is prepared to accept your 
offer to take the above premises on a 7, 14 
or 21 years’ lease at a rent of £350 per annum 
for the first 14 years, rising to £375 for the 
last 7 years. . . . We have instructed Mr. B.’s 
solra. to put the draft lease in hand immedi- 
ately to forward to your solrs....’’ The 
draft lease was forwarded on the same day, 
& after negotiations as to its terms deft.’s 
polrs. wrote on Dec. 29, 1930, to pltf.’s solrs. : 
‘* We have now received our client’s instruc- 
tions on the draft lease, & he is prepared to 
accept your client’s alterations. We are, 
therefore, having the lease engrossed, & will 
forward you a counterpart for execution by 

our client in due course.’’ This was done, 

ut deft. then refused to execute the lease, 
& on Jan. 24, 1931, granted a lease of the 


mouth :—Held : 
y petition of right 


payment of the reward :— 
unless petitioner had performed 


CLARKE (1927), 40 





F., in which D 


but would {| understanding 
Englis 


h firm 


offeror’s agent.}—-T., 


420. 


420a. 





a contract valid in 
law was then completed, 
could not subsequently vary it by 
demanding a deposit of $2 
condition of shipping.— 
HATFIELD (1922), 55 N. 
CAN. 
so. Variation in covering letter to 
who was desirous h 
6 floating a eld mining co. in England, | Withdraw 
sent, through his broker F., a letter to 
D., a Dublin stockbroker, offering him 
a specified fee in consideration of the 
co. going to allotment, & D. allowing 
his name to be used as stockbroker, D 
signed a letter of acceptance, which 
nae n forwarded to him 
, through F., & sent the acceptance 
ar F. ina covering letter addressed to 
. mentioned that he 
signed the acceptance on the distinct 
that Messrs. H. (an 
of stockbrokers) also 


ee or, alternatively, damages :— 

there was no binding contract to 
grant a lease, as the expression ‘‘ subject to 
the terms of a lease ’’ in the letter of Dec. 9, 
1930, meant ‘‘ subject to the terms to be 
contained in a lease executed by the lessor.’’ 
It followed that even if deft.’s solrs. were the 
agents of deft. to communicate by their 
letter of Dec. 29, 1930, the fact that deft. 
had himself agreed to the terms of the lease, 
so that this letter was a sufficient memo- 
randum of the agreement signed by deft.’s 
duly authorised agents within Law of 
Property Act, 1925 (c. 20), s. 40, there was no 
binding contract, because the result of the 
letter of Dec. 9, 1930, was that there could 
be no concluded agreement until the lease 
had been executed.—RAINGOLD v. BROMLEY, 
[1931] 2 Ch. 307; 100 L. J. Ch. 337; 145 
L. T. 611. 


Add. Annotations :—As to (2) Dbtd. Curtis 
Moffat v. Wheeler, [1929] 2 Ch. 224. Refd. 
Caney v. Leith, [1937] 2 All I. R. 532. 


—— —— —-—.]—LorpD CAIRNS indeed 
seems to have considered that, if the phrase 
[‘‘ subject to the title being approved by 
our solrs.’’] meant what the Ct. of Appeal 
thought it meant, it would follow that the 
purchaser was at liberty through the medium 
of his solr. to decline the title from mere 
caprice ; but none of the judges accepted this 
extreme view. It is reasonable, they thought, 
to imply good faith as a necessary ingredient. 
On the other hand, it seems to be putting an 
undue strain on the words to construe them, 
when used by a layman, as connoting not the 
approval of his own solr., which is their plain, 
ordinary meaning, but the decision of a ct. 
of justice after an unknown delay & at an 
unascertainable cost (MAUGUAM, J.).—CURTIS 
MOFFAT, LTD. v. WHEELER, [1929] 2 Ch. 224 ; 
08 L, J. Ch. 374; 141 L. T. 538. 


7} 2 All E.R, 532. 


422, Add. Annotation :—Distd. Neale v. Merrett 


(1930), 70 L. Jo. 95. 


422a. —- —--— Acceptance of purchase-price— 


Terms as to method of payment.|—NEALE v. 
MERRETT (1930), 70 L. Jo. 95; 170 L. T. Jo. 
9; [1930] W. N. 189. 


422b. ——- ----— Acceptance ‘‘ subject to surveyor’s 


report.’’]—MARKS v. BOARD 46 


T. L. R. 424; 74 Sol. Jo. 354, 


(1930), 


joined. The co.’s prospectus was 
issued, but instead of the Messrs. H., 
G. & Co., stockbrokers of equally high 


deft. 


erton asa | standing, appeared as the English 
ALLAM JW. stockbrokers of the intended co. D., 
S. R. 508.— | who was only interested in not being 


associated with what were commonly 
known as mining brokers, under no 
objection to the substitution, did not 
his name, & acted as Dublin 
broker until the co. went to allotment. 
In an action for the fee :——He ld ; 
(1) the complete contract in T.’s letter 
& D.’s acceptance could not be varied 
ty the covering letter addressed to F. 
as T.’s agent; (2) the covering letter 
by | was not intended to make the contract 
conditional upon H. being the English 
brokers; (3) even if such a condition 
were imported into the contract, it 
could be waived by D., being one for 
his. benefit solely.—MACONCHY  v. 
TROWER, [1894] 2 I. R. 663.—IR. 


430a. 


437. Add. Annotation :—Folld. Willis 


429a. ——— What amounts to—Offer of house & 


** furniture ’’—Acceptance of house & “ fur- 
niture & fittings as it stands.’’}—PItf. having 
an option from deft. to purchase a freehold 
house ‘** with furniture for £4,000,’ wrote 
accepting deft.’s offer to sell the house “ with 
the furniture & fittings as it stands’ :—Held: 
there was a concluded contract between 
pltf. & deft.—Gorrin v. HOoULDER (1920), 90 
L. J. Ch. 488; 124 L. T. 145. 


-]—By the arts. of assocn. of the T. 
Co., a private co., any member desiring to 
sell any of his shares must notify the Board 
of the number of shares, the price, & the 
name of the proposed transferee, & the Board 
must offer to the other shareholders the num- 
ber of the shares offered at the price, & if the 
offer is accepted the shares shall be transferred 
to the acceptors. It is provided that ‘if the 
shares or any of them are not so accepted the 
holder may sell or transfer them or any of 
them at the same or any higher price . . . to 
third ye approved by the Board.” The 
capital of the a Co. was £600,000 in 600,000 
shares of £1 eacl:. which shares were held in 
equal parts by the O. Co., & the P. Co. The 
P. Co. gave notice to the Board that they 
were desirous of selling 135,000 of their shares 
to third parties at the price of £2 per share. 
The Board offered the 135,000 shares to the 
O. Co., & the O. Co. desired to exercise their 
option as regards 5,000 shares only at the 
proposed price. The P. Co. contended thatthe 
whole of the 135,000 shares must be accepted, 
& that the acceptance of 5,000 shares 
was not good :—Held: the propsied ac- 
ceptance was not good & the P. Co. were 
entitled to sell the whole 135,000 shares tw 
third parties; the offer was of the whole 
135,000 shares at a certain price per share, 
& not of 135,000 separate shares at that 
price; the price to be paid for the whole 
number of shares might well be less than that: 
payable for a lesser nuinber; & an offer must 
be accepted according to its terms.--OCKAN 
CoaL Co., LTp. v. POWELL DUFFRYN STEAM 





_ 


465. 


468. 


Vol. XII.—Contract. Cases 429a—489. 


Add. Annotations :—Consd. Schiller ». Peter- 

sen, [1924] 1 Ch. 394; Phipps (Northampton 

: Ny ia Breweries) v. Rogers, [1925] 
.B. 14. 


Add. Annotation :—Refd. Brakspear v. Bar- 
ton, [1924] 2 K. B. 88. 


467a. Offer & acceptance by telegram.]-—Where 


an offer is made & accepted by telegram, the 
contract is complete, & the party accepting 
cannot repudiate the contract on the ground 
that his telegram had a meaning which would 
not be apparent to the other contracting 
party.— Rots (L.) & Co., Lrp. v. TAYSEN, 
TOWNSEND & Co. & Grant & GRAHAME 
eee) 12 T. L. R. 2113; 1 Com. Cas. 306, 
O,.As 


Annotations : --Refd. Nickoll & Knight v. Ashton, Edridge, 
[1900] 2 Q. B. 298; Tredegar [ron & Coal Co. v. Hawthorn 
(1902), 18 T. L. Lt. 716. 


467b. Acceptance by telegram—Effect of word 


476. 


478. 


480. 


481. 


487. 


4387a. 


“‘ writing ’? In telegram.]—lJIOWARTH  v. 
ForRDER (1903), 48 Sol. Jo. 52. 


Add. Annotation :—Refd. Re Sandwell Park 
Colliery Co., Field v. The Co., [1929] 1 Ch. 
217. 

Add. Annotation : — Consd. 
Ames, [1925] Ch. 96. 


Add. Annotation :--Refd. Edwards v. Porter, 
(1925) A. C. 1. 


Add, Annotation :—-Cenerally, Refd. Watson 
v. Davies, [19381] 1 Ch. 455, 


Vor ‘* Question of law-—-Not question of fact °’ 
in the catchwords read ‘* Whether question of 
law or fact.’’ 


——-.]—Where a contract. is made, not 
in express terms, but is to be collected from 
a variety of letters between the parties, it 
is for the jury, & not for the ct., to determine, 
with reference to the situation & intention 
of the parties, whether aw contract has 
actually been completed.-—RICHARDS v, JLAY- 
WARD (1841), 2 Man. & G. 574; 2 Scott, 
N. R. 670; Drinkwater, 136; 10 lL. J.C. P. 


Rawlinson § v. 





CoaL Co., Lrp., [1932] 1 Ch. 654; 101 108; 133 E. R. 875. 
FR, r . 
soa eR ie 487b. ———- ——-—.J—Cappbick v. Terry (1864), 5 


Salt (1925), 41 T. L. R. 453. 


New Rep. 137. 


v. Baggs & 489. After the cross-references following this case 


insert °** Construction of contracts by corre- 


448a. —— —-—.]—WILLIS v. Baaas & SALT, No. 
418a, ante. 


spondence.|—See DrEbs, Vol. XVII., p. 245, 
Nos. 588-592.”’ 


PART III. SECT. 2, SUB-SECT. 3.— 
B. (b). 


Where the cardinal puints are definitely 
agreed upon, the mere fact that, 
reference has been made to a more 
formal agreement, or subsidiary non- 


PART III. SECT. 2, SUB-SECT. 5. 


490 x. }—Where a proposal to 
manufacture certain etecl rails was 





451 ili. —-— Offer not made by posi— 


Acceptance binding only at time of 
receipt.}—CHARLEBOIS v. BARIL, [1927] 
3D. L. R. 762.—CAN. 


sa. At place of posting—Contract 
under Farm Implement Act, R. S. S., 
1920 (c. 128).J—ELLARD v. WATERLOO 
MANUFACTURING Co., {1926} 3D. L. Rf. 
207; (1926] 2 W. W. R. 294; 20 
Sask. L. R. 601.—CAN, 


PART III. SECT. 2, SUB-SECT. 4. 





471 xii, ——.]—-BRUCE v. TOLTON 
(1879), 4 A. R. 144.—CAN. 
471 xiii. .}—Where it is sought 


to establish a contract by correspond- 
ence, the whole of the correspondence 
relating to the matter In question must 
be looked at for the purpose of finding 
out at what atage there was, if at all, a 
complete contract between the parties. 


essential stipulations, will not prevent 
the ct. from considering the agreement 
arrived at by the letters as concluded. 
—CURRIMBHOY & Co., LTD. v. CREET 
(1929), I. L. R. 57 Cale, 170.—IND. 


471 xiv. -J—CLARKE vv. PEA- 
BODY OVERALL Co., (1931] 2 D. L. Kk. 
832.—CAN. 


479 Vv. —-—— Acceptance by tele- 
gram—Fresh term inserted in letter of 
confirmation.}—S31. DENIS v. WESTERN 
Propucts, Lrp., (1923) 3 W. W. KR. 
858.—CAN. 

489 ili. —— Effect of correspondence 
coupled with duct—Substuntial par 
of goods delivered.J—Held: a ccntract 
was established whereby pltfs. became 
bound to deliver the remainder of the 
goods.—-H aMILTON GEAR & MACHINE 
Co. vo. Lewis BRoTHErs, [1924] 3 
D. L. R. 367 ; 54 QO. L. R. 585.—CAN. 


7 








accepted in writing by the party to 
whom it Was sent, such acceptance 
stating that it would be followed by 
& formal contract, & where it appeared 
that the formal contract was intended 
solely to embody the agreement already 
arrived at:—Held: in such a case, 
looking to the intentions of the particsa, 
the contractua) relationa between 
them should be regarded as based 
upon the terms so agreed upob.— 
DOMINION IRON & STEEL Co. vu. KR. 
1920),67 D. L. R. 609; 20 Exch. C. BR. 


45.—CAN. 


490 xi, —-—.]—HakiCHAND MAn- 
CHARAM v. GOVIND LUXMAN GOEHALE 
(1922), L. R. 50 Ind. App. 25.—IND. 


490 xii. —-—.J—-Persons who have 
been put into possession of Jand under 
an agreement which contemplates the 
execution of a formal contract do not 


Cases 492—546b. 


492. Add. Annotations :—Folld. Chillingworth v. 
Esche, [1924] 1 Ch. 97. Consd. Hillas & Co. 
v. Arcos, Ltd. (1932), 147 L. T. 503; May & 
Butcher, Ltd. v. R., [1934] 2 K. B. 17, n. 
Refd. Astor Properties, Ltd. v. Tunbridge 
Wells Equitable Friendly Society, [1936] 
1 All BE. R. 531. 

496. Add. Annotation :—Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 

501a. —— ‘‘ Subject to terms of contract being 
arranged.’’]-——~ HONEYMAN v. MARRYATT, 
No. 416, ante. 

504a. ——— Lease ‘‘to be drawn by counsel.’”]— 
STURGION v. PAINTER (1608), Noy, 128; 74 
E. R. 1092. 

Annotation ~ Feld. Goodtitle d. Estwick yp. Way (1787), 1 

Term Rep. 73 

611. Add. Anau :—Folld. Todd v. Jones 
Bros. (1930), 15 Tax Cas. 396. Consd. Trollope 
(Geo.) & Sons v. Martyn Bros. (1934), 50 
T. L. R. 544. Refd. Chillingworth v. Esche, 
ee 97; Keppel v. Wheeler, [1927] 1 

. B. 577. 


5ila. —— -+—During Mar. 1928, there were 
negotiations & detailed correspondence be- 
tween resp. co. & another co. who were pro- 
posing to purchase the business of the resp. co., 
culminating in a letter dated Mar. 21, 1928, 
in which the prospective purchasers indicated 
that the terms contained in the correspond- 
ence, & as arranged at interviews between the 
parties, were generally accepted ‘‘ subject to 
such terms being fully set out in a formal 
contract or agreement, to be submitted to us 
& finally approved of.’’ On Mar. 29, 1928, 
two of the directors of resp. co. resigned & 
entered the service of the purchasers. On 
Mar. 30 resps. gave notice to their foreign 
agents terminating their engagements. The 
formal contract was dated Apr. 16, 1928 :— 
Held: thecorrespondence did not constitute a 
contract.—Topp (H.M. INSPECTOR OF TAXEs) 
oe Bros., Lrp. (1980), 15 Tax Cas. 


5138a. ——— 





**The usual public-house contract to 
be entered into.’’]}—Lucas v. HaLu, [1899] 
W.N. 92. 
Add. Annotation :—Refd. 
Esche (1923), 129 L. T. 808. 
Add. Annotation :—Refd. Chillingworth v. 
Esche, [1923] 1 Ch. 576. 
Add. Annotation :—Consd. Caney v. 
[1937] 2 All BE. R. 532. 
Add. Annotation :—Refd. Chillingworth v. 
Ksche (1923), 129 L. T. 808. 


514. Chillingworth v. 
581. 
532. Leith, 


534. 





ENGLISH AND Empree Digest SuPPLEMENT. 





589a. —— ].—Plitf. wrote to deft. an offer 
to sell a house to her for a certain sum subject 
to certain unspecified covenants, & deft. 
signed at the foot this statement: ‘‘ I accept 
the above offer subject to contract.’’ The 
solrs. of both parties approved a draft formal 
contract, but deft. refused to execute it. In 
an action for specific performance :—Held : 
the words ‘ subject to contract’”’ did not 
mean that deft. bound herself if the parties’ 
solrs. approved a formal contract, but meant, 
in the circumstances, ‘‘ subject to the execu- 
tion by the parties of a formal contract,’ & 
therefore the action failed.—WrmLson 0. 
BALFOUR (1929), 45 T. L. R. 625. 


Add. Annotations :—Apld. Chillingworth v. 
Esche, [1924] 1 Ch. 97; Lockett v. Norman- 
Wright (1924), 69 Sol. Jo. 125; Wilson v. 
Balfour (1929), 45 T. L. R. 625. Refd. Nevile 
Reid v. I. R. Comrs. (1922), 12 Tax Cas. 545. 


540a. .]—An agreement subject to con- 
tract is merely in the stage of negotiation 
(SARGANT, L.J.)—RKEPPEL v. WHEELER, 
[1927] 1 K. B.677; 96L.J.K. B 483; 136 
L. T. 208, C. A. 


Annotattons -— Apld. Raymond p. Wooten (1931), 47 T. LR. 
ollope (Geo.) & Sons v. artyn Bros., 
(19543 2 eras B. 436; Musson v. Moxley, Piogn 1 Yau H.R. 


5485. Add. Annotations :—Consd. Chillingworth v. 
Esche, [1924] 1 Ch. 97. Apld. Lockett v. 
Norman-Wright (1924), 69 Sol. Jo. 125; 
Wilson v. Balfour (1929), 45 T. L. R. 625. 
Follid. Todd v. Jones Bros. (1930), 15 Tax 
Cas. 396. Refd. Nevile Reid v. I. R. Comrs. 
(1922), 12 Tax Cas. 545. 


** Subject to suitable agreements being 
arranged between your solicitor & mine.’’}— 
The words ‘‘ subject to suitable agreements 
being arranged between your solr. & mine ”’ 
are indistinguishable in their effect from such 
words as ‘‘subject to formal contract,’’ 

‘‘ subject to contract,” or ‘‘ subject to proper 
contract to be prepared by the vendor’s 
solr.,”” & do not import a binding agreement 
between the parties.—LOCKETT v. NORMAN- 
WRIGHT, [1925} Ch. 56; 94 L. J. Ch. 123; 
132 L. T. 5382; 69 Sol. Jo. 125. 


546b. —-— ‘‘ Subject to a proper contract to be 
prepared by the vendor’s solicitors.’’]|—By 
a document of July 10, 1922, the purchasers 
agreed to purchase certain freehold land & 
a nursery from the vendor ‘“‘ subject to a 
proper contract to be prepared by the 
vendor’s solrs.”’ & acknowledged having paid 
£240 ‘‘ as deposit & in part payment of the 


540. 








546a. 





become trespassers (as being in breach) 
upon failing to oxecute a contract when 
required to do so; if;the agreement, 
upon its true construction, makes the 
execution of a contract a condition 
or term there is no enforceable con- 
tract, cither because the condition is 
unfulfilled or because the law does not 
recognise a contract oe enter into i 
contract.— CURRIMBH & Co. 

noes 60 L. R. "tnd. App. 207.— —_ 


490 xiii, ——.}—The mero fact shat 
an agreement complete in itself 
vides that its terms shall be embo iod 
in a formal contract does not render the 
execution of the formal contract a 
condition precedent to the enforce- 
ability of the original nev pga —_ 
BRITISH AMERICAN TIMBER Co. 

v. ELK . ieee TIMBER Co., LTD., 11034) 
3 W. W. R. 658.—CAN. 








fi. .}—An option for sale 
read. as follows: ‘‘ The owners agree 
to give H. the option to purchase the 
lands herein leased at any time within 
the period of lease for $25 per acre, 
$2,000 cash & the balance at six per 
cent. interest & half crop payments, 
by agreement to be drawn up” :— 
Held: the words ‘‘ by agreement to be 
drawn up ’”’ had the same effect as the 
words ‘‘ subject to an agreement to be 
drawn up,’’ &, since the agreement was 
to be on the crop-payment plan, the 
ct. could not supply the details neces- 
sary to complete it, & the option did 
not of itself constitute an ebforceable 
contract. ee oe a R v. mie ag ae 925) 


Br 19 Seek ee Ne 417; pgs 
Ww 436.—CAN , 


Contract for purchase of 
Pe limite—AU terms agreed upon— 
Provision for formal contract after sur 


8 


vey. }—Where all the terms of a contract 
for the purchase of timber limits are 
agreed upon it corstitutes a binding 
contract, notwithstanding a provision 
for the execution of a formal contract 
after a preliminary survey & cruise of 
the a .— BRITISH AMERI@AN TIMBER 
Co. ELK RIVER TIMBER Co., [1933] 
4D. i, R. 286.—CAN. 


543 i. Solicitor to approve form 
of contract.}—An option Se ecmuent 
provided that in the event of the 
chaser deciding to accept the op ion 
by enteng into an ment to 
chase the land, ‘ agreemen "to 

mrchase shal) be. pee a form approved 
y the vendor's soir.” Hel : the 
execution of a further contract was not 
necessary to uo thes panne of oe enone: 
_e contract to purchase.— 
BRYAN (Alta “) fost) D. LW ae: 
{1936] 3 W. 5.—CAN. 





said purchase-money.’’ Completion was 
fixed for Nov. 2. The purchasers signed the 
document & the vendor added & signed a 
receipt for the deposit confirming the sale. 
A proper contract was subsequently prepared 
by the vendor’s solrs., approved by the 
purchasers’ solr., executed by the vendor, & 
tendered to the purchasers for execution. 
The purchasers. however, refused to sign it, 
declined to proceed with the transaction, & 
claimed the return of the deposit :—Held: 
the document of July 10, 1922, was only 
conditional, & did not constitute a firm 
contract, & the purchasers were in the cir- 
cumstances entitled to recover the deposit.— 
CHTLLINGWORTH v. EscHe, [1924] 1 Ch. 97; 
93 L. J. Ch. 129; 129 L. T. 808; 40T. L. R. 
28; 68 Sol. Jo. 80, C. A. 


568. 


569. 
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who was alleged to have forged the signature 
of the co. to a previous guarantee. It was 
known to the receiver of the guarantee that 
it was only given because the father of the 
alleged forger was in such a state of health 
that the shock of the prosecution of his son 
was likely to endanger his life :—Held: the 
guarantee was obtained by unduc influence, 
& the guarantors were entitled to repudiate it. 
—MutvaL FINANCE, LTD. v. WETTON & 
Sons, Lrp., [1937] 2 K. B. 889; [1987] 2 
All &. R. 657; 106 L. J. K. B. 778; 157 
L. T. 6386; 53 T. L. R. 73813 81 Sol. Jo. 570. 
Add. Annotations :—Consd. Hardie & Lane v. 
Chilton, [1936] 2 K. LB. 306. Refd. Thorne 
v. Motor Trade Assocn., [19387] 3 All I. R. 
157. 

Add. Annotation :—As to (1) Consd. With v. 





Annotations :—Apld. Lockett v. 


546c. 





Norman-Wright, 
Ch. 56; Wilson v. Balfour (1929), 45 T. L. R. 625. 
pe v. Wheeler, (1927) 1 K. B. 577; May & Butcher, 
Ltd. v. R., [1934] 2 K. B.17,n.; Trollope (Geo.) & Sons v. 
Martyn Bros. (1934), 50 T. L. R. 544. 


‘* Formal contract to be signed in due 


(1925) 
Refd. 


O’Flanagan, [1930] Ch. 575. 


568a. 


PART III. SECT. 8, SUB-SECT. 1. 


555 xiv. 
(1900), 30S. 

555 xv. —-—.]—-GRAHAM v. GRAHAM 
(Man.) (1914), 27 W. L. R. 263; 
D. L. R. 485.—CAN. 


556 xvi. 


course.’’]—-RONA“.D FRANKAU PRODUCTIONS, 
Lrp. v. BELL (i927), 65 L. Jo. 33; 164 
L. T. Jo. 504. 


555. Add. Annotation :—Refd. Chillingworth v. 


Esche (1923), 129 L. T. 808. 


559. Add. Annotation :—Refd. Berners v. Fleming, 


[1925] Ch. 264. 


-.]—GvuILDFoRD TrusT, LTD. v. POUL 
& Marirci (1928), 72 Sol. Jo. 171. 





567. Add. Annotation :—Distd. Hardie & Lane v. 


Chilton, [1928] 2 K. B. 306. Consd. Mutual 
Finance, Ltd. v. Wetton & Sons, Ltd., [1987] 
2 K. B. 389. Refd. Howard v. Odbatucs 
Press, Ltd., [1937] 2 All E. R. 509. 


567a. Knowledge of brother’s liability to prosecu- 


tion—No direct threat.|—A guarantee was 
obtained from a family co. under an implied 
threat to prosecute a member of the family 


-J—COLE v. SUMNER 
C. R. 379.—CAN. 


16 





-J—Where a_ person 


1920 (ce. 128), 8. 1 
with unloss the who 
over & explained to him in his own 
language, even though he understands 
some English &, after the whole con- 


————— 


570. Add. Annotation :—-Refd. Mutual Finance, 
Ltd. v. Wetton & Sons, Litd., [1937] 2 kK. B. 
380. 

572. Add. Annotation :—-Refd. Mutual Finance, 


573. 


576. 
581. 
587. 
588. 


596. 


whole contract.;—Where a purchaser of 
a large farm implement does not read 
Knelish, Farm Implement Act, R.8.S., pv 
8, is not complied 


I 


ec contract is read 


aa v. Wetton & Sons, Ltd., [1937] 2 kK. B. 
38. 

Add. Annotation :—Consd. Mutual linance, 
rat v. Wetton & Sons, Jitd., [1937] 2 K. B. 
38Y. 

Add. Annotation :—Refd. Brocklebank v. R., 
[1924] 1 K. B. 647. 

Add. Annotation :—Distd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 

Add. Annotation :-—-Refd. Jones v. Waring & 
Gillow, [1925] 2 K. B. 612. 

Add. Annotation :—Refd. Hardic & Lane v. 
Chilton, [1928] 2 K. B. 306. 

Add. Annotation :-—As to (2) Consd. Lussein 
(otherwise Blitz) v. Hussein, [1938] P. 159. 
Add. Annotation :-—Refd. De Pret-Roose v. 
Pret-Roose (1934), 78 Sol. Jo. 914. 


Se naeeneteenememmnntantas 





piv. -}—MILLAR v. KLLARD, 
{1927) 2 D. &. R. 102.—OAN. 
Party intoxicated.) — 
TUMMONDS (1858), 6 


ee 





SCHOFIELD v. 
Gr. 568.—CAN. 
564 1. —-—- Contract of sale silent as to 
time & mode of payment. )—-Defts. have 
ing ratified by telegrain u contract made 


secks in obtaining another's signature 
to a printed form to impose an obliga- 
tion to’pay for a service which for many 
years had been furnished gratuitously, 
notice of the terms & conditions on 
which the latter is asked to sign the 
document should be given in no un- 
certain language & in no uncertain way ; 
if the document is so printed & 
arranged that when read it gives the 
signer thereof the impression that he 
is merely supplying information when 
as a matter of fact it contains an 
obligation to pay money, & the 
signature is induced by that impres- 
sion, the ct. will not enforce the 
obligation.—INTERNATIONAL ‘TRANS- 
PORTATION Co. v. WINNIPEG STORAGE, 
LTp., {1931] 2 WwW. W. Rh. 664.—OAN. 


of, Burden of proof.j—Itis never 
necessary to prove in the first instance 
that either party to a contract under- 
stood the legal effect of a term thereof ; 
if a party seeks to escape the Mability 
imposed by a term of the contract, he 
must adduce evidence to establish 
unds of excuse.—THORESON v. 
LAIRMORE ScHooL DisTricr BoaRpD 
OF TRUSTEES, (1927) 1 D. L. R 1178; 
{1927} 1 W. W. R. 449; 22 Alta. L. R. 
415.— CAN. 


pi, —— —— Failure to read over 





tract. has been read to him in Mnglish, 
those purtions of it which he says he 
does not understand in English are 
read over & explained to him in hie 
language, & he says he understands 
it all—ADVANCE RUMELY THRESHER 
Co. v. YORGA, [1926] 3D. L. R. 517; 
[1926] 8. C. R. 397.—CAN. 

p il. No requeat for reading 
aver or explanation.}—If a person who 
cannot read a document signs it with- 
out requesting to have it read or 
explained to him & it is not read or 
explained he is bound by it, where, at 
least, there is no evidence that tho 
other party knew that the illiterate 
party was under a misunder- 
standing of its effect.—@aANADIAN 
BANK OF COMMERCE v. DEMBECK 
(Sask.), [1929) 4 D. L. R. 220; 2 
W. WwW. R, 586.—CAN. 


ili, -—— ——~ Burden of proof.}— 
Where a contract was drawn up by 
a magistrate, who was employed for 
phat purpoe &, after being reduced 
to ting, it was read over to deft., 
who signed by bis mark :——-Held: the 
burden was upon deft. of establishing 
that the document was not his ° 
ment.—EKErppyY vo. DAUREY (1913), 47 
N. 8S. R. 229; 12 D. L. R. 621; 

E. L. R. 183.—O0AN. 
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by thoir agents, afterwards attempted 
to repudiate it on the ground of an 
alleged variation in the terms of the 
bought note as to the time of delivery. 
Defts.’ letter of repudiation to their 
agents attempted to impose terms as 
to the time for payment as 4 condition 
of accepting the alleged variation :— 
Held: the contract was complete not- 
withstanding that the particular mode 
or time of payment was not stated. 
—CAMPBELL v. MAHLER (1919), 43 
O. L. R. 395; 14 O. W. N. 348; affd., 
16 O. W. N. 339.—OAN. 


PART III. SECT. 3 
A. (b) 
b {. ——.]—An agreement to pay & 
debt made by a debtor while under 
arrest on @ capias previously issued for 
said debt, will not be cancelled for 
duress when the arrest was not ea 
& the bare fact of tho urrest was the 
only evidence of duress. THOMPSON 0, 
SCHNEIDER, [1929] 1 D. L. R. 989; 
80 N. 8S. R. 329.—CAN. 


PART III. BEOE. 3, SUB-SECT. 2.— 
. (@). 

599 1. Contract votdable.}—An agree. 

ment in writing by a wife to the provi 


SUB-SECT. 2.— 


Cases 611—664a. 


611. 


613. 


614. 


616. 


620. 


622. 


628. 


630. 


. K. 


6338a. 


Add. Annotations :—Apld. Re Lloyds Bank, 
Bomze v. Bomze (1930), 47 T. L. R. 38. 
Consd. Lancashire Loans, Ltd. v. Black, [1934] 
1K. B. 380. Refd. Shears v. Jones (1922), 
128 L. T. 218. 


Add. Annotations :—As to (3) Apld. Inche 
Noriah v. Shaik Allie Bin Omar, [1929] A. C. 
127. Generally, Refd. Lancashire Loans, 
Ltd. v. Black, [1934] 1 K..B. 380. 


After this case add ‘‘ See, also, FRAUDULENT 
& VOIDABLE CONVEYANCES, No. 834a.” 


Add. Annotation :—Refd. Lancashire Loans, 
Ltd. v. Black, [1934] 1 K. B. 380. 


Add. Annotation :—As to (2) Consd. Lan- 
cashire Loans, Ltd. v. Black, [1934] 1 K. B. 
380. 


Add. Annotation :—As to (1) Consd. Lan- 
cashire Loans, Ltd. v. Black, (1934) 1 K. B. 
380. 


Add. Annotation :—As to (1) Consd. Lan- 
cashire Loans, Ltd. v. Black, [1934] 1 K. B. 
380. 


Add. Annotations :—Consd. Inche Noriah |- 


v. Shaik Allie Bin Omar, [1929] A. C. 127; 
Lancashire Loans, Ltd. v. Black, [1934] 1 
B. 380. 











Daughter married.] — 
There is no rule of law that the marriage of 


" a daughter, coupled with }:er departure from 





the parental home, necessurily puts an end 
to the domination of her parents. Whether 
or not the parental dominion has completely 
ceased is a question of fact depending on the 
particular circumstances of each case. 

A daughter married at the age of eighteen 
& thereupon left her parental home & lived 
with her husband. ILfer mother was very 
extravagant & frequently borrowed money 
from moneylenders. When the daughter 
came of age she, at her mother’s request, 
raised £2,000 on her reversionary interest 
under her grandfather’s will in order to 
pay off her mother’s debts to moneylenders. 
The mother continued to borrow money from 
moneylenders, & a year later the mother 
asked the daughter to sign a document so 
that she (the mother) might be able to borrow 
some more money. The mother & daughter 
signed a joint & several promissory note for 
£775 at 85 per cent. interest. Of the £775 
£200 was a fresh loan to the mother & £575 
was acknowledged by the mother & daughter 
to be then due & owing to the moneylenders. 
In reality £410 was money which had actually 
been advanced to the mother, £90 was for 
interest, & £75 supposed interest or bonus 
because the loans were renewed before they 





636. 


650. 


662. 


663. 


664. 
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were due. The daughter also gave a second 
charge on her vested interest in remainder 
without which the moneylenders would not 
lend the money. The daughter, who did not 
understand the transaction, signed the docu- 
ment at the request of her mother. The 
only advice which the daughter received was 
that of a solr. who also acted for the mother 
& the moneylenders, & who prepared the 
documents. In an action by the money- 
lenders on the | Pianeta note against both 
the mother & daughter the judge held that 
the daughter was emancipated by reason 
of her marriage & was not under the influence 
of her mother, but he held the transaction 
was harsh & unconscionable & re-opened all 
the transactions & gave judgment against 
both mother & daughter for the sums actually 
lent with interest at a reduced rate. On 
appeal by the daughter:—Held: the 
daughter was under the influence of her 
mother when she entered into the transaction 
in question, & also that she had no inde- 
pendent advice, & that as the moneylenders 
had notice of the facts which constituted 
undue influence on the part of the mother 
they were in no better position than the 
mother, & therefore the transaction must be 
set aside so far as the daughter was con- 
cerned.— LANCASHIRE LOANS, LTD. v. BLACK, 
[1934] 1 K. B. 380; 103 L. J. K. B. 129; 
150 L. T. 804, C. A. 


Add. Annotation :—Consd. Inche Noriah 
v. Shaik Allie Bin Omar, [1929] A. C. 127. 


Add. Annotation :—Consd. Inche Noriah v. 
Shaik Allie Bin Omar, [1929] A. C. 127. 


Add. Annotation :—Folld. Re Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 
1 Ch. 289. 
Add. Annotation :—Folld. Re Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 
1 Ch. 289, 


Add. Annotation :—Folld. Re Lioyds 
Ltd., Bonze & Lederman v. Bomze, 
1 Ch. 289. 


Bank, 
[1931] 


664a. General rule.J—-An agreement of May 6, 


1929, between B. & L., who were betrothed, 
provided that L. should deposit at a bank, 
in her own name & B.’s, the sum of £4,000, to 
be re-deposited upon the marriage in & 
current account in their joint names, & to be 
used in paying off a mtge. on B.’s premises 
& in buying him a practice. The amount of 
the mtge. was stated to be about £1,200. 
The agreement had been drawn up on the 
instructions of L.’s brother, who had pro- 
vided the £400 as her dowry. Despite the 
terms of the agreement, sums were withdrawn 





sions of hor husband’s will in lieu of the 
statutory provisious :--Held;: to have 
been obtained by duress & not a bar 
to her application for relief under 
Devolution of Estates Act, 1920, 8. 24. 
[1924] 3 


RIND 


——-Re BuRSsAW'S ESTATE, 
W. W. R. 807.—CAN. 
RRIS vv. 


698 fii, ———.}—Bu 
(1899), 29 S. O. R. 498.—CAN. 
PART III. SECT. 8, SUB-SECT. 3.— 

A. (a). 


611 via. .}~-RAGHUNATH aaa 
sap . SARJU PRASAD (1923), L. R. 
51 Ind. App. 101.—-IND. 

r i. -}+—-Where by reason of 
the confidential relationship existing 
between pltf. & deft. & the influence 








he was able to exert over her by 
asserting knowledge of matters which 
he alleged could be used to her 
p A lane which at the trial he admitted 
no existence, he was enabled to 
procure from pltf. an exceasive 1mount 
for services performed, which was paid 
by her even after she had obtained 
independent advice, pltf. was held 
entitled to recover the same back, leas 
a reasonable amount for the services 
erformed. —DISHER v. CLARRIS (1894), 
5 O. R. 493.—CAN. 


WHITE, KERSTON ¢. 
TANK (1876), 24 Gr. 9240--CAN. 


PART MII. sar ae SUB-SECT. 3.— 
a i. ——.}—An aed woman asked 


10 


r ii. ——.]— 


her son to inquire Into the state of her 
property. Be his report thereon she 
was induced make a ones of the 
prey to him & a daughter :—Held : 
he mother was clearly capable of fully 
understanding what she was doing, 
& there was no undue influence or 
misrepresentation, & proof of nds: 
penden advice was pai A 
upport the deed.—W EIR 
(B. C.), [1920] 3 W. W. R. 725.—CAN. 


PART WI. SECT. 8, SUB-SECT. 3.— 
A. (b) fil. 


causa to parish 
prtest— eae ey v. wa ALKER 


671. 


698. 


717. 


739. 


PART III. SECT. 3, SUB-SECT. 3.—B. 
696 i. Onus on party alleging— Unless 


before the marriage, which took place on 
June 16. On May 15 B. & L. withdrew 
£1,000, with which the practice was bought, 
& on June 5 they withdrew £2,350. They 
also withdrew other sums at later dates, 
B. had the money, & L.‘signed documents 
authorising the withdrawals. The marriage 
was unhappy, & the parties separated on 
Sept. 27. There was then only the sum of 
£150 in the joint account, B. having had 
£3,850. At the date of the agreement he 
owed £2,000 to his bank secured by charge 
on his premises, a fact which he had not told 
L.’s brother. In an action by L. & her 
brother to recover the money from B., & 
asking that the agreement of May 6, 1929, 
should be set aside or rectified, on the ground 
that L. was induced by B.’s undue influence 
to sign the documents authorising the with- 
drawals :—Held : the agreement must stand, 
but the doctrine of Huguenin v. Baseley, 
No. 611, applies to the relation between 
pore engaged to be married; it had not 

een established that the sum of £2,000, 
part of the £2,350, withdrawn from the joint 
account, was a proper gift to deft.; & pltfs. 
were entitled to -udgment for £1,000, half 
of the £2,000.—He LiLoyps Bank, Lrn., 
BomzE & LEDERMAN v. BomzeE, [1931] 1 Ch. 
289; 100 L. J. Ch. 45; 144 L. T. 276; 47 
T. L. R. 38. 


Add. Annotation :—Refd. Mitchell v. Alex- 
ander (1935), 79 Sol. Jo. 381. 


Add. Annotation :—Refd. With v. O'Flanagan, 
[1936] Ch. 575. 

After this case add ‘ See, also, FRAUNULENT 
& VOIDABLE CONVEYANCES, No. 834a.”’ 

Add. Annotations :—Consd. Inche Noriah 
v. Shaik Allie Bin Omar, [1929] A. C. 127; 
Lancashire Loans, Ltd. v. Black, [1934] 1 
K. B. 380. 

Add. Annotations :—Consd. Pontypridd Grdns. 
v. Drew (1926), 90 J. P. 169. Refd. Doyle v. 
White City Stadium, Ltd., [1935] 1 K. B. 110. 


_—— 
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741. Add. Annotation :—Refd. Albemarle Supply 


743a. 


745. 


747. 


748. 


750. 


755a. 


759. 


733. 


766. 


enforced against the latter. 
under Indian Contract Act, 8. 


Co. v. Hind, [1928] 1 K. B. 307. 


Outdoor rellef afforded to pauper.] 
-—Guardians who supply goods to a pauper 
by way of ordinary poor relief have no right 
to recover from the pauper the reasonable 
value of the goods so supplied. PONTYPRIDD 
UNION v. Drew, [1927] 1 K. B. 214; 95 
L. J. K. B. 10380; 1386 L. T. 83; 90 J. P. 
169; 42 T. L. R. 677; 70 Sol. Jo. 795; 24 
L. G. R. 405, C. A. 


Sce, further, Poor LAw. 


Add. Annotation :—Refd. 
Raven, [1931] 1 K. B. 652. 


Add. Annotation :—Refd. Brandt v. Liver- 
pool, Brazil & River Plate Steam Navigation 
Co., [1924] 1 K. B. 575. 


Add. Annotation :—Refd. Rederiakt. Trans- 
atlantic v. Compagnie Francuise des Phos- 
phates de l’Oceanie (1926), 186 L. T. 619. 


Add. Annotation :—Refd. Brown v. Dagen- 
ham U. C., [1929] 1 K. B. 737. 


.}—Covenant for 2s. for copying every 
quire of paper. Breach that he copied four 
quires & three sheets, for which 8s. 3d. was 
due. And that there could be no opportion- 
ment, for the covenant was to allow him 2e. 
a quire, but not pro rata. If he had averred 
3d. to be the usual fecs for copying three 
sheets he might have helped himself.— 
NEEDLER v. QUEST (1647), Aleyn, Y; Sty. 
12; 821. KR. 886. 

Add. Annotations :-—-Refd. Pockney v. Atkin- 
son (1929), 142 L. T. 1335; shelby v. Feder- 
ated Muropean Bank, Ltd., [1932] 1 K. 3B. 
A423; A.-G. of Trinidad & Tobago v. Gordon 
Grant & Co., [1935] A. @. 82, 


Add. Annotation :---Generally, Refd. Meyrick 
v. Dyson (1925), 41 T. L. ft. 368. 


Add. Annotation :—-Refd. Importers Co. vt. 
Westminster Bank, [1927] 1 K. B. 869. 








Winkworth  v. 





However, pepo of the price if it Is a dry 
70, ole, there is an implied promise to go 


transaction prima facie unconscionable. | 
—RAGHUNATH PRASAD vv. SARJIU 
Nea (1923), L. R. 51 Ind. App. 101. 
—IND. 


PART III. ee A Mamaia 3.— 
- (a). 

715 i. Principles on which relief 
granted. J}—UNDPERWOOPD v. Cox (1912), 
21 0. W. R. 7573; 3 0. W. N. 1112; 
26 O. L. R. 303.—CAN. 

722 1. Transaction voidable.}—-CoLp 
v. HUNTER (1911), 1 W. W. R. 314.— 


CAN. 
122 ii, ——~—.]— ERWIN v. SNELGROVE 
Ont.), {1827] 4 D. L. R. 1028.—CAN. 


PART III. SECT. 4, SUB-SECT. 1. 


141 xi. —— -——.}-KILBORN v. 
FORESTER (1831), 1 Dra. 344.—-CAN. 


741 = xiii. ——.J]—Pitf. having 
entered into a contract for the supply 
of horses’ food with the Officer Com- 
manding the depot of a cavalry 
regiment sued the Secretary of State 
for the balance due to him under the 
contract :—Held:;: an Officer Com- 
manding a depot, not being one of the 
officers authorised by the Governor- 
General in Council under Government 
of India Act, 1915. s. 30 (2), to enter 
into contracts on behalf, of the 
Secretary of State, the contract sued 
upon was ulira vires & could not be 





Itf., having lawfully supplied foods 
or the horses belonging to the Secre- 
tary of State, not futending to do so 
gratuitously & the latter having 
enjoyed the benefit thereof, was 
entitled to compensation. 

Sect. 70 of the Contract Act, although 
founded on English law, tnust be 
interpreted according to its clear & 
explicit terms & not in reference to the 
provisions of English law reluting to 
the matter. The sect. is much wider 
than the English law & goes beyond it. 
—SECRETARY OF STATE v. SARIN & Co, 
(192y), I. L. R. 11 Lah. 375.—IND. 


744 1. —— From circumstances. }— 
Rick v. BURCKHARDT (1925), 36 
B.C. R. 161.—CAN. - 


744 fi. —— ———.]—-NORTHERN Ity. 
Co. v. LISTER (1867), 27 U. C. R. 57.— 
CAN. 

747 ii. J—leld : an agroe- 
ment by aco. to repurchase shares was 
estublished, as the condnet of the co. 
was quite inconsistent with any other 
reason than that ft intended & agreed 
to repurchase the shares.—CLARKE ov. 
Lancs & Roppis, Lrp. (1926), 37 
B. C. R. 77.—CAN. 








PART III. SECT. 4, SUB-SECT. 2.—C. 


u i. Contract to dig well.J}— 
When a party contracts to bore a well, 
with a proviso that he is to be paid a 


11 





the distanve his machinery will bore, 
& if because of wu rock he does not go 
that distance it Is not a‘ dry hole,” & 
he is not, entitled to payimnent.— 
WINKLER & MARTIN v. HUTTON, [1920] 
2W.W. RR. 982; 13 Sask. L. RR. 335.— 
CAN. 

u if. —--——- -----.}—Where oa hole Is 
caving in & rendering it dangerous 
for him to work, & a well-digger 
wbandons the work without having 
obtained water & without having gone 
to the full depth of his machine, he 
ia not entitled to payment for the 
work already performcd. <A well-digger 
knows, & must be held to have assumed, 
these risks when he has not in bis 
contract protected himself against 
Buch contingencies.—SAVIDAN v,. Lap- 
LANTH, [1924] 3 D. L. BR. 1089; 2 
W. W. it. 1222.—CAN, 

ulii. —-—- TVontract for removal of 
night snil—Sypecial ovisions as to 
cleansiny.|—Held; the contract was 
one entire contract & every provision 
in it for strict cleanliness & disinfection 
was of the very essence & nature of the 
contract.— HUNTER v. WEST MAITLAND 
MUNICIPAL CouNcIL (1923), 23 8. R, 
N.S. W. 420.—AUS. 

763 i. Fatlure of plaintiff to perform 
whole contract.|;\—TVhe contract’..of an 
undertaker is an entire one to conduct 
the funeral tn @ reverend manner, & 
therefore where the bottom of the 


24* 


Cases 768—837b. 


769. 


7172. 
776. 
798. 
801. 
803. 


810. 


819. 


824a. 
‘o. Finpuay, [1988] 4 All E.R. 81; 


ENGLISH AND Empire Digest SUPPLEMENT. 


Part IV.—The Statute of Frauds. 


837. —— Goodwill & stock-in-trade included— 


Add. Annotation :—Refd. Franco-British 
Ship Store Co. v. Compagnie des Chargeurs 
Francaise (1926), 42 T. L. R. 735. 

Add. Annotation :—Refd. Monnickendam v. 
Leanse (1923), 89 T. L. R. 445. 

Add. Annotation :—Refd. Newman v. Slade, 
[1926] 2 K. B. 328. . 

Add. Annotation :—Expld. Scott v. Pattison, 
[1923] 2 K. B. 723. 

Add. Annotation :—Refd. Re Savile Settled 
Estates, Savile v. Savile, [1931] 2 Ch. 210. 
Add. Annotations :—As to (1) Refd. Lewis v. 
Cammell, Laird & Co. (1929), 22 B. W. C. C. 
410; Smith v. Union Castle 8.8. Co. (1931), 
24 B.W.C.C. 71; Re Gregory, Ex p. Norton, 
[1935] Ch. 65. 

Add. Annotations :—As to (3) Consd. Re A 
Bankruptcy Notice, [1924] 2 Ch. 76. Refd. 
Rawlinson v. Ames (1924), 69 Sol. Jo. 142; 
Ariff v. Rai Jadunath Majumdar Bahadur 
(1931), 47 T. L. R. 238. 

Add, Annotations:—As to (1) Refd. Agricultural 
Wholesale Soc. v. Biddulph & District 
Agricultural Soc., [1925] Ch. 769; Beattie v. 
Beattie, Ltd., [1938] 3 All FE. BR, 214. 
Termination within a year.| 








VERNON 
55 


1. R. 77. 


* 





Entire.}—Deft. orally agreed to buy from 
pltfs., who were the exors. of a deceased 
merchant, the business carried on at a 


“named address, including the goodwill, stock 


in trade, & an interest in the premises, but 
he failed to carry out his agreement. In an 
action for damages deft. pleaded that the 
contract related to an interest in land & that 
by Law of Property Act, 1925 (c. 20), s. 40 (1), 
it could not be enforced against him as there 
was no written evidence of it. Pltfis. con- 
tended in answer that there had been part 
performance by them in looking after the 
premises and keeping the staff together until 
the defendant should take possession :— 
Held: that part of the contract which related 
to the goodwill, etc., was not severable from 
the part which dealt with taking over the 
premises, & that there was no part per- 
formance sufficient to take the case out of 
the statute, & the action failed.— HAWKEsS- 
WORTH v. TURNER (19380), 46 T. L. R. 389. 


887b. ——— Contract to construct road over land— 


Divisible.|\—An estate co., by their agent, 
orally promised an intending purchaser of 





casket falls out during the funeral 
the Bea iar can recover nothing for 
00 


M.), Lin. v. VICKERS, [1934] 4D. L. R. | randum in writing to dear Stat. sz. 
548-—OAN. Frauds was unnecessary.—CYR v 

7163 ii. Owing*to flre.}-—-Where a | DUFAULT (1923), 55 O. L. R. 90.— 
contractor is unable to complete his | CAN. 
contract for supply of pulpwood owing sq. —— Whether statute bar to action 


to fire ; 
destroyed wood on a quantum meriit 


Held: 
sold & delivered.—SCHAFFER 





he caunot recover for the 


from time to time up to May, 1922 :— 
the contract was one to be 
performed within a yoar, & a memo- 


for dissolution of partnership.J—WONG 
vw. Hov, (1928) 1 W. W. BR. 480; 39 


occur within the year.—2{ACINTOSH » 
Banas, [1933] 2 W. W. BR. 383.— 


Agreement to take milk.J—A 
verbal agreement between a dairy 
co. & the owner of cows to take their 
milk is not void under Stat. Frauds, for 
the cows may die or be sold before the 
year has expired, or may have no milk. 
—SHAVER v. HAMILTON CO-OPERATIVE 


where he has elected to sue on the 
contract.--GAGNON — v. COULOMBH, 
[1938] 2). L. Wt. 162.—CAN. 


PART III. SECT. 4, SUB-SEOT. 2.—D, 


oi, ——.}—ANDERSON v. MCINTYRE, 
{1925} 3 D. L. R. 948.--CAN, 


0 fi. Agreenvent to live on & work 
farm tn consideration of father promising 
to devise farm.}—Held: the father 
having prevented the sun from per- 
forming the work contracted for & 
discharged him from service, the son 
was entitled to recover on a quantum 
meruit for the work done by him & 
money & materials furnished.— REN- 
TON ©. RENTON (1925), 52 N. B. KR. 
356.—-CAN, 


PART III. SECT. 5, SUB-SECT. 2. 


hi. Agreement to accept land in 
satisfaction of debt.J}—Held: binding, 
though not in writing.— FLEMING v., 
DUNOAN (1870), 17 Gr. 76.-—CAN, 

h li. ——— Agreement to share com- 
mission.]—Held: Alberta Statutes, 
1906 (c. 27), not odode it 
v. FLATER (1914), 27 W. L. BR. 98; 16 








D. L. R. 78 Pa 8 Alta. L. R. 21.—CAN. 
h iii. S. FP. KaRRAR vw. SCHUBERT 
7 W. W. PR. 


(1914), 29 W. L. R. 540; 
189; 8 Alta. L. R. 21; 19 DL, RB. 
804.—CAN. 


PART IV. SECT. 1, SUB-SECT. 5.—A., 

710 i. Parinership agreement.]—A 
contract for a partneraghip to last longer 
than a year is within Stat. Frauds.— 
HOFFMAN 0. COHEN (Man.) (1914), 27 
W. L. R. 127.—CAN, 

sp. dgreement to be ‘formed before 
fixed date — Fired date more than 
one year from agreement—Hfect of 
renewals.}—-In 1921 deft. promised to 
marry pltf. at a date not later than 
May, 1923. The promise was renewed 


B.C, R. 425.—OAN. 


PART IV. RECT. oe 5.— 
e a e 
793 il. Agreement for mainienance of 
al eae tas indefinile period. |}—Masters 
Servants Act, KR. S. &., 1920, 8. 2, 
provides that a contract of personal 
service for a period of more than one 
year shall be signed by the contracting 
parties ; &, since a contract of hire of 
personal services during a lifetime is 
one which primu facie is not to be per- 
formed within a year, a contract by 
which a father & mother agreed in 
consideration of maintenance to work 
for their children aa long as the parents 
should live & their health continue, 
but which was not signed by the father 
was void & no answer to the father’s 
claim to financial support as a “ de- 
pendent ’’ under Parents Maintenance 
Act.—STE. Marizk v. STE. MARIE 
(Sask.), {1929} 4 D. L. R. 1076; 1 
y Ww, R. 890.—CAN. 
st. doreement for partnership — 
For indefinite period.}—A written con- 
tract, which provides for the con- 
tinuance of a partnership from ite date 
until dissolved by. mutual consent, 
unless previously determined by a 
epeciice notice, is not an agreement 
that is not to be performed within the 
space of one year from the making 
within Instruments Act, 1915, 8. 228.— 
Gres tv. SELL, (1922) V. L. R. 561; 28 
Argus L. R. 305 ; 44 A. L. "Tr, 1.—AUS. 


sv. Agreement not to practise medicine 
—wNo time mentioned.}—A contract by 
which a y thereto agrees that he 
will not do a certain thing but which 
does not mention any time & under 
which the time is uncertain is not 
within sect. 4 of Stat. Frauds. <A con- 
tract not to practise medicine in a 
certain Locality, without more, leaves 
the time unoertain, because death may 
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CREAMERIES, LTD., [1937] 1 D. L. R. 
4439,.—CAN. 


PART IV. SECT. 1, SUB-SECT. 5.—C. 


806 ii. S. FP. DICKSON v. JACQUE# 
(1871), 31 U. C. R. 141.—CAN, 


812 i. —— To commence on following 
duy.]—-A contract to serve for one year, 
the service to commence on the day 
next after that on which the contract 
is made, {s not a contract not to be 

erformed within a year within Stat. 
‘rauds, 8. 4.—BELLER v. KLOTZ 
(Sask.), {1917} 1 W. W. R. 585.—CAN, 


820 ii. .}—A contract for 
service, under which deft. is to receive 
‘* $700 a year, to be increased per year 
until it reaches $1,000,” is a contract 
not. to be performed within a year 
within Stat. Frauds.—FAIRGRIEVE v0. 
ca (1896), 40 N. & R. 215.— 


$23 ii. Share-mulking agree- 
ment—Commencement & termination 
not stated.}—Held: the contract was 
one for services not to be performed 
within one year from the making 
thereof, & therefore came within the 
statute.—HALL wv. GOLDSTONE, [1923] 
N. Z. L. R. 916.—N.Z. é 


PART IV. SECT. 1, SUB-SECT. 7. 


8821. Agreement for sale of land— 
Part of contract in alternative—Divi- 
sible.J—Although one part of a con- 
tract for the sale and purchase of land 
may not be binding under Stat. 
Frauds, another part of it, if in the 
alternative & distinct from the agree- 
ment to purchase (e.g. that either party 
will pay to the other a named sum 
he does not fulfil his agreement to sell 
or purchase), may, on his refusal] to 
do so, be enforced against the party 
refusing.-- MERCIER v. CAMPBELL 
(1907), 14 0. L. R. 639.—-CAN. 











a building plot that a road, marked on a 
plan shown to him & giving access to the 
plot, would be constructed by them & be 
ready for use within a reasonable time. 
Relying on this promise, the purchaser 
entered into a written agreement to purchase, 
& the plot was duly conveyed to him. The 
co. did not construct the road within a 
reasonable time, or at all, & the purchaser 
brought an action claiming damages for 
breach of contract :—Held: a promise to 
construct a road, apart from any conveyance 
of the land over which it was intended to run, 
was not a “contract for the sale or other 
disposition of land or any interest in land,”’ 
& consequently an action would lie upon it, 
although it was oral, without infringing Law 
of Property Act, 1925 (c. 20), s. 40 (1).— 
JAMESON v. KINMELL Bay LAND Co., Lrp. 
(1931), 47 T. L. RR. 698, C. A. 
Annotation :—Refd. Hodges v. Jones, [1935] Ch. 657. 


840. Add. Annotations :—Consd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 1 Ch. 
a ke Michael v. Phillips (19238), 130 


841. Add. Annotations :—Consd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 1 Ch. 
287. Folld. Jameson v. Kinmell Bay Land 
Co. (1981), 47 T. L. R. 693. Refd. Michael 
v. Phillips (1923), 130 L. T. 142; Hodges v. 
Jones, [1935] Ch. 657. 

844. Add. Annotations :—Refd. Michael v. Phillips 
(1923), 1380 L. T. 142 ; Hawkesworth v. Turner 
(1930), 46 T. L. R. 389. 


845. Annotations :—For ‘ Refd. Heilbut, Syreons | 


v. Buckleton, [1913] A. C. 30,” read “ Dbia 


Heilbut, Symons v. Buckleton, [1913] A. C. | 


30.” 

Add. Annotations :—Consd. Jameson v. Kin- 
mell Bay Land Co. (1931), 47 T. L. R. 410; 
Miller v. Cannon Hill Estates, Ltd., [1931] 


2K.B.118. Refd. Collins v. Hopkins, [1923] 
2K. B. 617. 
845a,. —— Parol warranty to let for certain pur- 


poses.]—PIitf., in an action for damages for 
breach of warranty in connection with the 


letting to him of certain premises, alleged 


that as a basis of negotiations which cul- 
minated in an agreement in writing whereby 
defte. agreed to let & pltf. agreed to take the 
premises in question, defts. verbally war- 
ranted to let the premises for dancing 
purposes. Defts. had no power to let the 
premises for such purposes without the con- 
sent of the superior landlord, & such consent 
was never in fact obtained. Pltf. took pos- 
session under the agreement & expended con- 
siderable sums in alterations, & now claimed 
to recover the amaqunt of such expenses less 
the sums received by him during his pos- 
session of the premises. There was no 
fraudulent misrepresentation :—Held: pltf. 
had failed to establish the alleged parol 
agreement, & even if the evidence had 
established that before the contract was 
entered into pitf. had asked whether the 
premises could be let for dancing & had been 


83881. Promise to pay debt of another 
— credit given to 
debtor—N. 


as principal ot entire.j}— | as to 
Held: aa p foods supplied before the | altho 
pro , the was one | in the 
to answer for the debt of another & | that the su 
under Stat. Frauds was unenforceable | cipal debtor 


because of the absence of a memo- 
randum in writing to support if; but 
pooes supplied subsequently 
the account was continu 
yer’s name, it was established 


rety e 
& the goods were sup- 
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answered in the affirmative, it would only 
have been evidence as to the subject-matter 
of the contract & could not control, vary, or 
add to the terms of the written contract.— 
CRAWFORD v. WHITE City RINK (NEWCASTLE- 
ON-TYNE), LTD. (1913), 29 T. L. R. 818; 57 
Sol. Jo. 8357; 77 J.P. Jo. 111. 


——— Implied warranties. ]—See, generally, LAND- 
LORD & TENANT, Vol. XX XI., pp. 176-181. 


859. Add. Annotation :—Apld. Farr, Smith ov. 
Messers (1927), 44 T. L. R. 48. 


859a. -—-— What amounts to—Reconstitution of 
action.]—Defts. on Jan. 9, 1924, agreed to 
sell a quantity of wood to a partnership 
firm. The firm, being in financial difficulties, 
formed a limited co., & duly notified defts. 
On July 9 it was orally agreed that the new 
co. should give defts. a cheque & three bills 
in respect of the indebtedness of the old 
firm, & that defts. should supply to the new 
co. the goods sold under the contract of 
Jan. 9, & accept the new co. as buyers of 
the goods. The new co. subsequently gave 
to defts. the cheque & three bills, but defts. 
did not deliver the goods under the contract 
of Jan. 9 to the new co. The two partners 
in the old firm then brought an action 
against defts. for breach of the contract of 
Jan.9. Tothat action defts. put in a defence 
signed by counsel in which they pleaded, in 
par. 3, that it had been agreed by the con- 
tract of July 9 that the new co. should give 
defts. on the following Monday a cheque & 
three drafts, & that defts. would supply to 
the new co. instead of to the old firm the goods 
sold under the contract of Jan. 9, & accept 
that co. as buyers of the goods. The plead- 
ings were then amended & the action was 
reconstituted, the partners in the old firm 
being struck out & the new co. substituted 
as pltfs., & the cause of action was stated 
to be a breach of the agreement of July 9. 
Defts. then amended their defence & relied 
upon Sale of Goods Act, 1893 (c. 71), s. 4, 
as a defence to that amerded action :—Held : 
(1) par. 83 of the original unamended defence 
which was signed by counsel constituted a 
sufficient note or memorandum in writing 
of the contract signed by an agent of the 
party to be charged to satisfy the above 
sect., inasmuch as (2) the new departure 
with regard to the parties & the cause of 
action when the action was reconstituted 
must be treated as the commencement of 
the action within the rule in Lucas v. Dizon, 
No. 859, ante.—Farr, SmitH & Co. v. 
MEssERS, Lrp., [1928] 1 K. B. 397; 97 
Ju. J. K. B. 126; 188 L. T. 154; 447. L. R. 
48; 72 Sol. Jo. 14; 33 Com. Oas. 101. 


Add. Annotation :—Refd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 

Add. Annotation :—As to (2) Refd. Chilling- 
worth v. Esche (1923), 129 L. T. 808. 


Add. Annotations :—Distd. McDonald v. Nash, 
[1924] A. C. 625. Consd. McCall] Bros., Ltd. 
v, Hargreaves (1932), 48 T. L. R. 450. 


862. 
888. 


892. 





plied on his account, & no memo- 
randum in writing was required to 
enforce the claim.—BATEM4AN & MatT- 
THEWS t. SPENCER, [1923] 4 D. L. R. 
170: 16 Sask. - 4743 [1923] 1 


the prin- | W. W. R. 1281.—CAN. 
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Cases 8938—999. 


893, Add. Annotations :—Consd. National Sales | 923a. Agreement to remain in force so long as 


900a. 


Corpn. v. Bernardi, Bernardi v. National 
Sales Corpn., [1931] 2 K. B. 188. Dbtd. 
McCall Bros., Ltd. v. Hargreaves (1932), 48 
T. L. R. 450. Refd. McDonald v. Nash, 
[1924] A. O. 626. 


893a. ——— ——.]—Bills of exchange drawn by 


Itfs. to their own order, on & accepted by 
. S. & Co., a co. of which deft. was a 
director, were indorsed by deft. in pursuance 
of a verbal agreement under which pltfs. sold 
& delivered goods to the acceptors, in con- 
sideration of deft. indorsing the bills with the 
intention of making himself liable to pltfs. in 
case of default by the acceptors. Pltfs. 
subsequently indorsed the bills, writing their 
name underneath that of deft. Pltfs. sued 
deft. as indorser:—Held: although the 
verbal contract found to have been made 
between deft. & pltis. was in one sense a 
contract of guarantee, the Statute of Frauds 
could not be set up as an answer to a claim 
under the bills.—McCaLL Bros., Lrp. v. 
HARGREAVES, [1932] 2 K. B. 423; 101 L. J. 
K. B. 733; 147 L. T. 257; 48 T. L. R. 450; 
76 Sol. Jo. 433. 


900. Add. Annotation :—Consd. Farr, Smith v 
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ENGLISH AND EMPIRE Diaest SUPPLEMENT. 


another agreement continued. |}—Defts. agreed 
in writing to purchase from pltfs. all the 
stores that they required in the United 
Kingdom for their vessels, pltfs.’ profits on 
the net price invoiced by the manufacturers 
to pltfs. to be discussed every six months, & 
the agreement was to remain in force as 
long as another agreement between a third 
co. & defts. continued. This other agree- 
ment had been previously made on the same 
day, but it was not signed till the following 
day, & it was to remain in force for ten years 
unless certain payments were sooner made. 
After observing the agreement with pltfs. 
for five months defts. repudiated it :—Held: 
the two agreements were sufficiently con- 
nected to enable the second to be read with 
the first, & Stat. Frauds did not prevent 
pltfs. from contending that the first agree- 
ment was to last for ten years.—FRANCO- 
BRITISH SHIP STORE Co., LTD. v. COMPAGNIE 
DES CHARGEURS FRANCAISE (1926), 42 T. L. QR. 
735. 


Add. Annotation :—Refd. Franco-British Ship 
Store Co. v. Compagnie des Chargeurs 
Francaise (1926), 42 T. L. R. 735. 


Messers (1927), 44 T. L. ht. 48. 930. Add. Annotation :-— Refd. Cohen v. Roche 
|—Farr, Smira & Co. v. MESSERS, (1926), 05 L. J. K. B. 945, 
Lrp., No. 85¥a, ante. 933. Add. Annotation :—Refd. Cohen v. Roche 


900b. Contract rectified by co.irt—-On ground of 


mistake.|—-Where owing to a mistake com- 
mon to both parties to a contract in writing 
it does not express the tiue bargain between 
the parties, the ct. in England has jurisdic- 
tion, since Jud. Act, 1873 (c. 66), to rectify 
the contract & to order specific performance 
of it as rectified, although apart from the 
rectified contract there is no memorandum 
to satisfy Stat. Frauds.—U.S.A. v. Motor 
Trocks, Lrp., [1924] A. C. 196; 93 L. J. 
P.C.46; 130 L. 7.129; 39'T. L. R. 723, P.C. 


914. Add. Annolation :—Consd. Cohen v. Roche 


(1926), 95 L. J. BK. B. 945. 
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954. 


956. 


980. 


983. 


995. 


999. 


(1926), 95 L. J. K. B. 945. 

Add. Annotation :—Refd. Turton v. Turnbull, 
[1934] 2 K. B. 197. 

Add. Annotation :—Refd. Reading Trust tw. 
Spero (1929), 46 T. L. R. 117. 

Add. Annotation :—-Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

Add. Annotation :—As to (2) Refd. Chilling- 
worth v. Esche (1923), 129 L. T. 808. 

Add. Annotation :—Apld. Re Howden & 
Hyslop’s Contract, [1928] Ch. 479. 


Add. Annotations :—As to (2) Apld. Chilling- 
worth v. Esche, [1923] 1 Ch. 576. Folld. 


PART IV. SECT. 2, SUB-SECT. 3.—A. 


900a i. Contract rectified by court.) 
—As aguinst au defence of Stat. Frauds, 
the ct. has no power to reform a 
writing & then decree specific per- 
formance of it as reformned.—-SwEITzZER 
one (1923), 64 O. L. R. 70.— 


sa. Order tn Council.|—- Held: an 
Order in Council] ought to be regarded 
as a sufficient expression in writing of 
an agreement to pay ou the part of 
the Crown.— LAMARRE & Co. we. R,, 
[1923] Exch. C. R. 174.--CAN. 


PART IV. SECT. 2, SUB-SECT. 3.—B. 


sb. Contract not absolutely recoge 
niscd—Alleped vwarialion of terma.)— 
Doft.’s agents in A., on Oct. 14, 1914, 
vee abe to deft. in business in 
Q., that they had sold to pltfs. a car- 
load of apples for shipinent on opening 


of navigation. On Oot. 16, deft. 
answered accepti On that day the 
agenta sent deft. a bought note, 


stating the terms of contract as in the 
telegram, with additions. On Oct. 20, 
deft. wrote to the agents: “I will 
return contract, as I find you have 
worded contract ‘opening of naviga- 
tion 1915.’ I will not accept contract 
on these terms unless they will pay 
for the gooda when packed * :—Held : 
if the terms of the contract had not 
sufficiently appeared by the telegrams 


& the bought note, the letter of Oct. 20 
would have supplied a sufficient memo- 
randum to satisfy Stat. Frauds, 
although it contained a repudiation 
of the contract.—CAMPBELL v. MAHLER 
(1919), 43 O. L. R. 395; 14 O. W.N. 
348; affd., 15 O. W. N. 339.—CAN. 


PART IV. SECT. re SUB-SECT. 3.— 
- (a). 


923i. Letter referring to previous 
correspondence—Contract constructively 
assented to thercin.}—Vendor’s solr. 
wrote to purchaser’s solr. : *‘ B. informs 
meé that he has agreed with JR. for the 
sale to him of his holding in fee- 
simple for £10,000. Under’ these 
circumstances we think it would be 
possible to reasonably limit the title.’’ 
The next day purchaser’s solr., in 
acknowledging he letter, stuted: 
“The simple agreement arrived at 
herein appears in the first part of your 


letter, & I suggest that we can dispense 
with any further agreement ” :— 
Held: the latter letter constituted a 


note or memorandum sufficient to 
satisfy Stat. Frands, although the 
writer had no intention to sign one.— 
CLONCURRY aes ©. LaFFAN, [1924] 
11. R. 78.—IR. 


PART IV. sail 2, SUB-SECT. 3.— 


ti. —— From purchaser to partner— 
Stating terms of purchase. fin an 
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action against D., claiming damages 
for breach of contract to purchase 
bonds, a telegram from D. to his partner 
was produced saying, ‘‘I absolutely 
bought them yesterday after our phone 
conversation, they agreeing to our 
terms ’:—Held: parol evidence was 
properly reccived to show that terms 
had been stated by D., over his signa- 
ture, that they were the only terms & 
were those referred to in the telegram, 
& the two constituted a sufficient 
memorandum within Stat. Frauds.— 
DORAN v. MCKINNON (1916), 538. C. R. 
609.—CAN. 


PART IV. sae ae adieu 4,.— 
e a @ 

971 1. General rule.J—A. writing is 
not sufficient to make a ‘contract of 
urchase of land comply with Stat. 
rauds unless the parties to the son- 
tract are specified in the writing, 
either nominally or by description or 
reference, & in such & manner that 
there can be no fair or reasonable 
dispute as to their identity. <A letter 
signed by a purchaser, addressed to 
persons who are the vendor’s agents, but 
not mentioning the vendor, & there 
being nothing creating a contract 
binding upon the agenta personally, 
is not sufficient to make a contract 
enforceable against purchaser under 
Stat. Frauds.—MAHLER v. BARKER, 
(1924) 3 D. L. R. 292; 2 W. W. R. 
796; 34 B. G. R. 136.—CAN. 


Monnickendam v. Leanse (1923), 39 T. L. R. 
445. Generally, Refd. Bernard v. Williams 
(1928), 139 L. T. 22. 


1002. Add. Annotation :—Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 

1017. Add. Annotations :—Refd. Dominion Press 
v. Customs & Hxcise Minister, [1928] A.C. 340; 
Myers (G. H.) & Co. v. Brent Cross Service 
Co., [19384] 1 K. B. 46; Robinson v. Graves, 
[1935] 1 K. B. 579. 

1022a. ———.]—On Nov. 21, 1918, pltf. paid deft. 

£10 & received the following receipt: ‘‘ Re- 

ceived of Mr. A. £10 on account of house 
being sold for £500 from Mr. N. Possession 
to be taken in six weeks after date.”’ Pitf. 
proved that on Nov. 21], 1918, before signing 
the receipt deft. verbally agreed to sell him 
his house & residence, N. Lodge, for £500 
with possession in six weeks, & that the £10 
was paid as a deposit on account of the 

purchase-money :—Held: the receipt was a 

sufficient memorandum of the verbal con- 

tract.—AUERBACH v. NELSON, [1919] 2 Ch. 

383; 88 L. J. Ch. 493; 122 L. T. 90; 385 

T. L. R. 655 ; 63 Sol. Jo. 683. 

1027a. -|—Howar:: v. OKEOVER (1778), 38 
Swan. 482; 36 E. R. 933. 

1031. Add. Annotations :—Refd. Koskas v. Stan- 
dard Marine Insce. (1927), 137 L. T. 165; 
L’Estrange v. Graucob (F.), Ltd., [1934] 2 
Ik. B. 394. 

1082. Add. Citations :-—92 L. J. Ch. 598; 129 
L. T. 659; 39 T. L. R. 576; 67 Sol. Jo. 
638, C. A. 


1033a. Purchase of three lots-—Memorandum of one 
contract. }|—Deft.’s solrs., acting upon doitt.’s 
instructions, bid for & purchased three 
separate lots of freehold property at an 
auction. No separate memorandum = in 
respect of each lot was made, but there was 
one memorandum duly signed by such agents 
of deft. whereby deft. agreed to purchase the 
three lots at the price of £775. The agents 
had no authority to combine the three 
purchases into one. In an action for specific 
performance of an agreement to purchase 
the three lots for £775 :—/eld : as the facts 
showed three separate agreements to pur- 
chase the three separate lots & no authority 
to combine these separate agreements into 
one indivisible agreement, the memorandum 
was not a proper memorandum of any of the 
contracts shown to have been entered into, 
& therefore did not satisfy the statute.— 
SMITH vu. MACGOWAN, [1938] 3 All I. RR. 447 ; 
159 L. T. 278; 82 Sol. Jo. 605. 











PART IV. ae re aati 4.— 

1027 ii. ——— Admission of existenc€ 
of contract.|—Vendor’s solr. wrote to 
purchaser’s solr.: ‘*' B. informs me 


RY 


NAN tee 


——CLONCUR (LORD) v. 
{1924] 1 I. R. 78.—IR. 


PART IV. SECT. 2, SUB-SECT. 4.-—- 
B. (d). 


Vol. XII.—Contract. Cases 999.—1176. 


1051. Add. Annotation :—As to (2) Refd. Hillas 
& Co. v. Arcos, Ltd. (1932), 147 L. T. 508. 


1059. Add. Annotation :—Refd. Chillingworth v- 
Esche (1923), 92 L. J. Ch. 461. 


1068. Add. Annotation :-——Refd. Rye v. Purcell, 
[1926] 1 K. B. 446. 


1068. Add. Annotation :—-Refd. Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 


1074. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. BK. B. 945. 

1077. Add. Annotations :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945; Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

1078. Add. Annotation :—As to (1) Refd. Koenigs- 
blatt v. Sweet, [1923] 2 Ch. 314. 

1087. Add. Annotations :-—Refd. Cohen v. Roche 
(1926), 05 L. J. K. B. 945; Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

1089. Add. Annotation :~-Refd. Cohen v. Roche 
(1926), 95 L. J. K. 3B. 045. 

1092. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 


1104. Add. Annotation :—Refd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 

1107. After this case add ‘‘ See, also, No. 1123a, 
post,” 

1109. Add. Annotation :-—Refd. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 

1112. Add. Annotation :—As to (2) Consd. Raingold 

* uv. Bromley, [1931] 2 Ch. 307. 

1119. Add. Annotations :--Refd. Chillingworth v- 
sche, [1923] 1 Ch. 576; Monnickendam uv. 
Leanse (1923), 30 J’. LL. WR. 446. 

1121. Add. Annolation :-—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

11iida. Purporting to enclose engrossment— 
Coupled with engrossment.]-—Circumstances 
(see LANDLORD & TENANT, No. 306a, post) 
in which:—Held: there was a sufficient 
memorandum of an oral contract.—HORNER 
v. WALKER, [1923] 2 Ch. 218; 92 L. J. Ch. 
573; 129 L. T. 782. 

1125. Add. Annotation :-—Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1170. Add. Annotation :--Apld. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 

1172. Add. Annolations :-—Refd. Farr, Smith v. 
Megsers, [1928] 1 K. B. 3973;  Nihalchand 
Navalchand v. McMullan, [1934] | K. B. 17), 

1176. Add. Annotations :-—-As to (1) Consd. Re A 
Bankruptcy Notice, [1924] 2 Ch. 76. As to 





signed, as containing all the terms of 
the contract, is a sufficient compliance 
with Stat. 


LAFFAN, 


Frauds.—-FRIRDMAN 0. 
Maver (1913), 25 W. I. Wk. 5513) 5 
WwW. W. kh. 168; 14 D. L. R. 154; 7 


that ho has agreed with R. for the sale 
to him of his hotding in fee-simple for 
£10,000. Onder these circumstances 
we think it would be possible to 
reasonably limit the title.’’ The next 
day purchaser’s solr. in acknowledging 
the letter, stated: ‘‘ The simple agree- 
ment arrived at herein Sproat in the 
first part of your letter, I suggest 
that we can dispense with any further 

ment ” :—Held: this letter con- 
stituted a note or memorandum signed 
by Fe de orga agent sufficient to 
sat 7 Brat Frauds, although he had 
not nD specificall authorised to 
sign such a memorandum, & in writing 
the letter had no intention to sign one. 


q. Read now “ 1034 i.’’ 

1034 ii. ——— Share-milking agrce- 
ment,jJ—Held: an incomplete mermo- 
randum of the terms of tl® contract, & 
the result was the same as if there 
were no Memorandum at all.—HALL 
v. oo [1923] N. Z. L. RR. 916. 

1035 il. Share-milking agree- 
ment.J—HaLL tv. GOLDSTONE, No. 
1034 1i., ante.—N.Z. + 


PART IV. SECT. 2, SUB-SECT. 5.-—-A. 


1062 i. Parol acceptance of 
written offer.}—Subsequent oral recogni- 
tion of a memorandum previously 
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Alta. L. R. 60.—-CAN. 

sc. Sale & resale—- No signature by 
sub-purchaser.|—fHeld: where Stat. 
Frauds applied Hability could only be 
patabliahed: by an acknowledgment 
in writing.—WORDDINGTON v. BUSI, 
{[1923) 3 D. L. R. 884; 32 B. O. Kt. 
434,.—CAN. 


PART IV. SECT. 2, SUB-SECT. 6.—A. 

1144 ii. ——~, }-—- Parol evidence 
received to show that terms had been 
stated by a purchaser over his signature 
& were those referred to in a telegram 
from him to his partner.—DORAN ov. 
McKINNON (1916), 53 8. C. R. 609.— 
CAN. 





Cases 1176—1235. 


(2) Refd. Rawlinson v. Ames (1924), 69 Sol. 
Jo. 142. As to (3) Refd. Besseler, Waechter, 
Glover & Co. v. South Derwent Coal Co., 
[1938] 1 K. B. 408. Generally, Refd. 
Houghton v. Nothard, Lowe & Wills (1927), 
44T.L.R. 76; Ariffv. Rai Jadunath Majum- 
dar Bahadur (1931), 47 T. L. BR. 238. 


1178a. a pe cases under Stat. 
Frauds the general principle has been, not 
that the legislature has avoided contracts 
which are not made in accordance with the 
forms prescribed in the Act, but merely 
that those contracts shall only be proved in 
that particular way. In every single case 
under Stat. Frauds, except in the case of 
contracts relating to an interest in land, it 
has been held authoritatively that part 
performance of a contract which is within 
the terms of the Act is not sufficient to pre- 
clude the party who has made the part per- 
formance, or who has received a part per- 
formance, from taking advantage of the Act 
(ATKIN, L.J.).—Re A BANKRUPTOY NOTICE, 
[1924] 2 Ch. 76; 93 L. J. Ch. 497; 131 L. T. 
oon 68 Sol. Jo. 458 ; [1924] B. & C. R. 188, 











Annotation :—-Refd. gnuddersficld Fine Worsteds v. Todd 


(1925), 134 L. T. 


1184a. S. P. oe v. BANES (1702), Prec. Ch. 
208; 24 BH. R. 102. 


Annotation :—Consd. Rondeau v. Wyatt (1792), 2 Hy. Bl. 63, 


1185. Add. Citation :—sub nom. CHILD v. COMBER, 
3 Swan. 423, n. 


1186a. .|—HosIer v. READ (1724), 9 Mod. 
Rep. 86; 88 H.R. 332. 


1207. Add. Annotations :—As to (2) Refd. Firm 
Bishun Chand v. Seth Girdhari La] (1934), 
50 T. L. R. 465 ; Siqueira v. Noronha, [1934] 
A. ©. 332. Generally, Refd. Re Home & 
Colonial Insurance Co., [1930] 1 Ch. 102. 


1208, Add. Annotation :—Refd. Ie Chetwynd’s 
Estate, Dunn’s Trust, Ltd. v. Brown, [1937] 
3 All E. R. 530. 





PART IV. SECT. 3, SUB-SECT. 3.—A. 


1196 ii. .}~—A common law action 
for a balance of the purchase money 
of land sold under a verbal agree- 
ment cannot be maintained, although 


the end of two 





sala 
of £200 :—dHeld 


weekly salary & also &@ sum of £200 at 
years; it 
proved that deft. had paid the weekly 
but had meer to or the sum 

o 


ENGLISH AND Empire Digest SUPPLEMENT. 


1218a. ——— Refusal to pay for instalments until 
whole work published.}—A purchaser con- 
tracted to purchase a series of engravings 
from pltis., the publishers, by signing a 
circular to the following effect: ‘‘ Please 
enter my name as a subscriber for ‘ The Cries 
of London,’ to be sent to me as published, 
the price of each of the thirteen plates, 
£10 108.” After pltfs. had delivered the first 
four plates of the series, they called on 
deft. to pay for them, but he refused to do 
so till the entire set was published & de- 
livered :—Held : the words “‘ to be sent to me 
as published ’’ made it clear that the contract 
was an instalment contract, & not an in- 
divisible contract for the entire set, & the 
fact that the price of each plate was stated 
to be ten guineas, while there was no mention 
of the price of the whole set, showed that each 
instalment was to be paid for separately.— 
HOWELL v. EVANS (1926), 184 L. T. 570; 42 
T. L. R. 310, D.C. 


1214. Add. Annotation :—Apld. Way v. Latilla, 
[1937] 3 All EK. R. 759. 

1214a. Add. Citations :—[1923] 2 K. B. 723; 92 
L. J. K. B. 886; 129 L. T. 830. 


1217a. ——-.]—ANON (circa 1678), 1 Bq. Cas. 
Abr. 20, pl. 5, L. O. 
1217b. J—ANON. (circa 1680), cited in 1 





Eq. Oas. Abr. 20, pl. 5; 21 EH. R. 842, L. C. 
Anan: :—Refd. Maxwell v. sontvente (1720), Prec. Ch. 


1222. Add. Annotation :—Refd. Tsang Chuen v. 
Li Po Kwai, [1932] A. C. 715. 

1224. Add. Annotation :—Refd. Tsang Chuen v. 
Li Po Kwai, [1932] A. C. 715. 

1234a. .|—Stat. Frauds not pleadable where 
the agreement is executed in part.—AYLES- 
FORD’S (HARL) CASE (1727), 2 Stra. 783; 
93 B. R. 845. 

Annotation :—Consd. Whitchurch v. Bevis (1789), 2 Bro: 

C. O. 559. 


Rawlinson v. 





1285. Add. Annotation :—Consd. 
Ames, [1925] Ch. 96. 


consideration of the latter working for 
was also deceased until the latter’s death, the 
acts relied on as part performance 
excluding Stat. Frauds must be un- 


the parol equivocally referable to the contract 


the deed has been delivered. at 
LAN ¥. WILLIAMS (1894). 9 Man. L. R. 
627.-—CAN. 


PART IV. SECT. 3, SUB-SECT. 3— 
B,. (a). 


1200 ii. -——.}-An item in an 
account stated, being a sum charged 
for the price of a lot of land, does snot 
make it incumbent on pltf. to prove 
the oe Bar ecting such land to 
have been mad writing.— DaLToNn 
ve. Borrs (1826), Tay. 281.-—CAN. 


PART IV. SECT. 8, SUB-SECT. 3.— 
B. (d). 


{ i. Agreement to work in con- 
sideration of employer promising to 
devise realt Liability for services 
rendered.}—Held: the employee was 
entitled to compenaation on a quantum 
meruit for work performed & services 
rendered for deceased employer.—Re 
aan _ vw. GRay (Saak.), 


aes D. L. R. 8873; [1925] 3 
R. 656.—-CAN 


fii. Palue o services—Admiaal- 
bility of contract.}—In an action brought 
on a quantum merutt for work done & 
ou rendered goons wae ven 


of ment, mot 
whereby Wott ft. agreed to Ba ac 








agreement was one to which the pro- 

visions of Stat. Frauds were applicable, 

it was nevertbeleas admissib e@ as evi- 

dence of the value of pitf.’s services.— 

WARD v. GRIFFITHS BROTHERS, LTD. 

we 28 S. R. N.S. W. 425; 45 
N. 8. W. W. N. 130.—AUS. 


PART IV. SECT. 3, SUB-SECT. 4.--—-A. 
1217 i. General rule.}—Stat. Frauds 
& Mineral Act, B. C., s. 19, will not 
be allowed to be made instruments of 
fraud.— ROBERTS v. ROBERTS, [1923] 
2 W. W. R. 137.—CAN, 
1225 i. Conveyance of veg in land 








—Whether evidence of missible.) 

—SMITH v. near (1913), a O. W. R. 

oar 40. W. N. 985; 10 D. L. R. 

PART IV. SECT. 8, SUB-SEOCT. 4.— 
B. (a). 

1237 wiii. ——.}—The 


act of part. performance relied on must 
be Brogeoaly referable to the agree- 


ment alleged.—TiLLEY v. CLEARY & 
HENDERSON (1887), 7 Nfid. L. R. 
209.—NFLD. 

1287 ix. .}—In order 











to enforce epodifo performance of an 
oral contree whereby deceased pro- 
mised to devise land to another in 
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asserted. 

The fact that a son left his employ- 
ment & lived & worked on his father’s 
farm for ten years without drawing 
wages :—Held: not to point un- 
nustakably to a contract by the father 
to leave his property to the son, & the 
alleged contract, not being evidenced 
by writing, was not enforceable.—He 
MESTON, MESTON v. GRAY (Sask.) 


[1925] 4 D. L. R. 887; [1925] 3 
W. W. R. 656.—CAN. 
1237 x. .A mother 











undertook verbally to make a will 
leaving to her son W. two farma in D., 
& thereby ster ie a to convey his 
farm in B. to to pay A. £200. 
She afterwards ete a l which gave 
effect to this verbal undortaking, but 
subsequently revoked it, leaving W. 
merely a life interest in the two farms: 
—Held: there was a sufficient act of 
part performance by W. to take the case 
out of the operation of Stat. Fraads.—- 
LOWRY wv. REID, (1927) N.142.—IR. 


eg x. —— . -—Where 
there parol] agreem ment pave cen 
bitt. & d deft. ly the effect that pir 
would grant a permanent lease to 
in respect of a piece of land, & where 
no lease was either executed or 
» but deft. was put into 





1245. Add. Annotation :—Refd. Rye v. Purcell, 
[1926] 1 K. B. 446. 


1247. Add. Annotation :—Refd. Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 


1248a. ——-.]|—-Re A BANkKRvpTCcYy Notice, No. 
1178a, ante. 


1268a. -]—In an action for the specific 
performance of an agreement, where it does not 
appear from the statement of claim whether 
the agreement was in writing or not, a defence 
founded on the Stat. Frauds cannot be 








Cases 1245—13654a. 


raised by demurrer.—FuTcHEeR v. FUTCHER 
(1881), 50 L. J. Ch. 785; 45 L. T. 806; 29 
W. R. 884. 


vol. 411.—Uontract. 


1265. Add. Annotation :—Folld. Hills & Grant, 


Ltd. v. Hodson, [1934] Ch. 53. 


1269. Add. Annotations :—Refd. Hoystead v. Taxa- 


tion Comr., [1926] A. C. 155; L. v. L. (1934), 
50 T. L. R. 441; Lindsay v. Lindsay (1934), 
103 L. J. P. 100; British & French Trust 
Corpn. v. New Brunswick Ry. Co., [1937] 4 
All E. R. 516. 


Part V.——Consideration. 


1274. Add. Annotations :—Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670; Re Cuthbert, 
Ex p. Monnoyer British Construction Co. v. 
Trustees, [1936] 1 All E. R. 342. 


1276. Add. Annotation :-—Refd. Rekstin v. Severo 
Sibirsko Gosudarstvernnoe Akcionernoe 
Olschestro Komseverputj & Bank for Russian 
Trade, Ltd., [1935] 1 K. B. 47. 


1285a. Promise to pay debt for which pro- 
misor not lIlable—Agreement  void.j|— 
BREALEY v. ANDREW (1837), 7 Ad. & EI. 
108; 2 Nev. & P. K. B. 114; Will. Woll. & 
Dav. 481; 6L. J. K. B. 199; 1 Jur. 626; 
112 E. R. 411. 


1285b. ——— Promise to employ _ person--- No 
obligation on promisee to act.|—Held : there 
was no consideration for the agreemert.— 





PAYNE v. NEw SoutH WALES CoAL & INT | 


COLONIAL STFAM NAVIGATION Co. (1854), 10 
Exch. 283; 24 L. J. Ex. 117; 156 E. R. 
460. 
Annotation :—Refd. Kolner v. Baxter (1866), I.. R. 2C. P.174. 
1299. Add. Annotations :—Consd. McCall Bros., 
Ltd. v. Hargreaves (1932), 48 T. L. R. 450. 
Refd. McDonald v. Nash, [1924] A. C. 625. 


13850. Add. Annotation :—Refd. Kennedy vv. 
Thomassen, [1929] 1 Ch. 426. 


ossession & erected structures thereon 


1852. Add. Annotations :—Refd. Crediton Gas Co. 


v. Crediton U. C., [1928] Ch. 447; Western 
Power Co. of Canada, itd. v. Matsqui Corpn., 
[1934] A. C. 822. 


1354a. Communication of confidential informa- 


tion.|—Patentees of a system of mechanical 
fittings for the bodies of motor-cars 
applied in May, 1928, for provisional pro- 
tection in Hngland in respect of certain 
particulars of the system. In July, 1928, the 
patentees approached certain manufacturers 
in this country & gave them certain informa- 
tion verbal & documentary with a view to 
development of the system & its application 
to the manufacturers’ cars to the advantage of 
both parties. The information was given 
in confidence & for the purposes of a future 
agreement that the patentees should give 
& the manufacturers should accopt a licence 
to use the patent rights of the patentees. 
In an action tried before a judge & jury the 
jury found that the two following agreements 
had been entered into between the patentees 
& the manufacturers: (a) that the manu- 
facturers should accept a licence from the 
patentees, & (b) that the manufacturers 
should use the inforniation disclosed only 
for the purposes of the licence. They also 


Ne ee A Se RINE} ern mem On ee tee rere tncnem rare en 


Pitfs., sons of deft., who had re- | it has beon pleaded.—DOMINION MEAT 


o pitf.’s knowledge, where it appeared 
that pltf. must have realised deft. would 
not ve constructed the same unless 
he was assured of the possession of 4 

ermanent right in the land, & that 

the intention of pltf. was not to 
grant such a lease it might reasonably 

e expected that he would have 
objected to the construction of such 
a building :—Held : in « sutt of eject- 
ment by the lessor, that deft. not having 
obtained a lease in conformity with the 
provision of Transfer of Property Act, 
8. 107, read with Registration Act, 
8. 49, can resist ejectment, only if the 
case can be brought within the range 
of one or other of those principles of 
equity which have been held to apply 
to this country.— ANIFF v. JADU NATH 
MAJUMDAR (1928), I. L. R. 55 Calc. 
1090.—IND. 


1287 xi. . 
CHIPUKE v. SHANDRO, [1930] 2 D. L. R. 
567.—CAN. 


1237 xiii. -}~Specific 
formance of an oral contract within 
tatute of Frauds cannot be decreed 
on the ground of part performance 
unless the acts relied on to take the 
contract out of the statute are “ un- 
equivocally, in their own nature, refer- 
able to some such agreement a8 that 
alleged.”’ 


ieee —_—— rene }— 











mained at home & worked on his farm 
for a number of vears, alleged that 
they had done so without wages under 
an oral contract that they would be 
compensated by the transfer by him 
to them of a certain quarter section of 
land. They sued for specific perform- 
ance &, alternatively, for compensation 
by way of quantum meruit :-—TIleld : 
applying the above-stated principle, 
pitfs. could not succeed on their claim 
for specific erformance,—-KORYCKI 
v. Koryckt, [1937] 3 W. W. R. 419; 
7 F. L. J. (Can.) 148.—CAN. 


PART IV. SECT. 4. 


1258 {. Since Judicature Acts— 
Necessily for pleading statute.}—In an 
action c damages for conversion 
of goods, if it appears that the title to 
the goods is based on a contract, deft. 
may e that such contract is void 
under Stat. Frauds, though no such 
defence is pleaded. It is only where 
the action is between the pare to 
the contract, which one of them seeks 
to enforces against the other, that deft. 
must plead Stat. Frauds if he wishes 
to avail himself of it.—KENT v. Eis 
(1900), 31 8.C. R. 110 32 N. 8. R. 
549.—CAN 


1268 ii, ——- ———.}—The defence of 
Stat. Frauds cannot be raised, unless 
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Oo. v. JAMESON (1917), 12 Alta. L. R. 


353.—OAN. 


sh. Half of net profits in freight 
savings. }—MCKKNZIE v, JOSEPH AZAR, 
Lrv., [1931] 3 M. P. R, 265.—CAN. 


PART V. SECT. 1. 

1274 iv. .}-A good cause of 
action can be founded on a promise 
made seriously & deliberately & with 
the intention that a lawful obligation 
should be extablished.—CONRADIE wv. 
Roussouw, [1919] App. D. 279.—- 





PART V. SEOT. 2. 


1275 xiv. .]—Pitf.’s goods being 
about to be sold under a distress for 
rent, it was agreed betwoen pltf. & 
deft. that if deft. would go to the 
sale & purchase the goods, pitf. would 
at a future day pepe. him the price 
& interest, when deft. was to give 
the goods. Deft. went to the sale & 
purchased the goods; but, although 
some months afterwards pitf. tendered 
the amount & interest, deft. did not 
deliver the goods :—Held: there waa 
no contract on which deft. could be 
held Hable for damages.-—-Trmmons v. 
SURPLES (1876), 26 C. P. 49.—OAN. 





14214. 


found that the manufacturers had committed 
breaches of both the agreements, & ean 
awarded heavy damages in respect of bot 
breaches. The manufacturers appealed. The 
Ct. of Appeal held that the first agreement 
was not proved, & that the second had been 
proved, but that the damages for the breach 
were only nominal. The patentees appealed 
to this House to establish the first agreement 
or to restore the verdict of the jury as to the 
damages for breach of the second agreement. 
There was a cross-appeal by the manu- 
facturers to reverse the decision of the Ct. 
of Appeal upholding the second agreement & 
the breach thereof :—Held: the first agree- 
ment was not proved ; the second agreement 
was proved, for that there was ample evi- 
dence to support the findings of a contract 
& the breach thereof, the giving of the in- 
formation for a particular purpose being, 
on the analogy of a contract of bailment, 
good consideration for a promise not to use 
it for any other purpose, & its use for another 
purpose being a breach. The verdict of the 
jury assessing damages for breach of the 
second agreement must be restored.—MtECH- 
ANICAL & GENERAL INVENTIONS Co., LTD. 
& Leuwnmss v. AUSTIN & AUSTIN MOTOR Co., 
' Lrp., [19385] A. C. 346; 104 L. J. Ik. B. 403 ; 
153 L. T. 153, H. L. 


. Add. Annotations :—Generally, Refd. Cohen 
v. Sellar, [1926] 1 K. B. 53! ; Riley v. Brown 
(1929), 98 L. J. K. B. 739. 


1421. Add. Annotation :—Refd. Halliwell v. Ven 


ables (1930), 99 L. J. K. B. 353. 


By agent of joint owner of chattel to 
co-owner—Part of proceeds of sale of chattel.| 
—Held: sufficient consideration for a promise 
to deliver to the agent a bill of exchange or 
the equivalent amount in cash.—SURTEES v. 
Lister (1861), 7H. & N. 1; 380 L. J. Ex. 
369; 158 BH. R. 367. 





1432a. Agreement to grant annuity.|—A mutual 


agreement by several to grant an annuity 
to a third party may be a consideration 
sufficient to support the grant.—BENTLEY 
v. MACKAY (1862), 31 Beav. 143; 31 L. J. Ch. 
697; 6 L. T. 632; 8 Jur. N. S. 857; 10 


1459a. 


Cases 1854a—1460. ENnGiuisH anD Emprre Digest SuPPLEMENT. 


W. R. 593; 54 B. R. 1092; affd., 4 De G. F. 
& J. 279, L. IS. 


1440. Add. Annotations :—Distd. Siveyer v. Allison, 


[1935] 2 K.B.403. Refd. Fenderv. Mildmay, 
[1937] 3 All E. R. 402. 


1441. Add. Annotation :—Refd. Fender v. Mild- 


may, {1937} 3 All E. R. 402. 
-J—S., a customer of bkpt., a stock- 
broker, became indebted to him in respect of 
Stock Exchange transactions in a sum for 
which bkpt., on Dec. 18, 1923, recovered 
judgment. Later, S. became similarly in- 
debted to bkpt.inafurthersum. On Jan. 15, 
1924, bkpt. assigned both debts to W. 
secure £500, & covenanted with him that, in 
the event of his refraining from giving notice 
of the assignment to S., he, bkpt., would, on 
pe hrs of the debts or any part thereof, 
a the cheque or other form of ayment 
In Mar. 1924, J., who ate as solr, 
ae Toth bkpt. & W. in the matter of the 
assignment, on the instructions of both & 
without disclosing same, made an agreement 
with S. for the liquidation of the two debts, 
whereby S. undertook to pay the aggregate 
amount thereof by monthly instalments, the 
first instalments being allocated to the pay- 
ment of the later of the two debts & the 
subsequent ones to the payment of the 
judgment debt; & S. further agreed to 
deliver promissory notes payable to bkpt. or 
order to cover the instalments allocated to the 
later debt. J. received the notes from S. &, 
as agent of W., collected the amounts as they 
fell due on the notes & paid part thereof to 
W. & retained the balance. After payment 
J. returned the notes to S. to be cancelled :— 
Held: the forbearance of W. on the strength 
of the deposit of the notes to sue & his 
acceptance of the instalments constituted 
sufficient consideration for the deposit of the 
notes.—Re WETHERED, Ea p. SALAMAN, 
[1926] Ch. 167; 70 Sol. Jo. 324; sub nom. 
Re WETHERED, L’x p. SALAMAN’S TRUSTEE, 
TRUSTEE v. BANCE, 95 L. J. Ch. 127; 134 
L. T. 264; [1925] B. & C. R. 265. 





1460. Add. Annotations :~—Consd. Burrell v. Leven 


(1926), 42 T. L. R. 407. Refd. Poteliakhoff 
v. Teakle, [1938] 3 All FE. R. 686. 


PART V. SECT. 3, SUB-SECT. 2.—A. 
sd. Promise to allow offer of option 
to pramisor.}—A promise to allow a 
third party to offer the promisor an 
option on shares does not constitute 
@ valuable considoration.—-GIBAON %. 
aN (No. 1), [1922] 1 W. W. RR. 
ol.— : 


PART V. SECT. 3, SUB-SECT. 2.— 
B. (a). 


sf. Abandonment of claim.}—Where 
any question arising between the parties 
on & previous verbal agrvement had 
been compromised, & the compromise 
embodied in a written agreement; 
Held; sufficient consideration for the 
compromise was an abandonment of 
a claim by each party.—BILODERAU v. 
McLBAN, [1924] 3 D. L. BR. 4103 3 
on” R. 631; 34 Man. L. f. 239.— 


PART V. a i  eaacies 2.— 
+ (0). 

sk. Agreement to make another con- 
tract.}—-There may be a contract the 
consideration for which fs the making of 
some other contract. “If you will 
make such 8 such a contract I will 
give you one hundred pounds ” is in 
every sense of the word a complete 


legal contract. It is collateral to the 
main contract, but each has an indc- 
peo existence, & they do not differ 
respect of their possessing to the 
full the character & status of a contract. 
But such collateral contracts must from 
their very nature bo rare &, since their 
sole effect is to vary or add to the terms 
of the principal contract, they are 
viewed with suspicion by the law. 
They must be proved strictly. Not 
only the terms of such contracts but. 
the existence of an animus contrahendi 
on the part of all the parties to them 
must be clearly shown.—LYSNAR vt. 
NATIONAL BANK OF NEW ZEALAND 
Lrp., [1935] 1 W. W. R. 625.—N.Z. 


sm. Promise to offer prayers. at 
sued for the sum of £1,105 3s. 0d., 
being the balance alleged to be due oe 
work & labour done, moneys expended 
& services rendered as architect for 
deft., Canon M. & the C. & P. Religious 
Order, in connection with the planning 
& erection of buildings at B., in the 
County of A. Defts. pleadod: (a) an 
agreement in which it was a term that 
the Religious Order should perform 
certain services in the nature of prayers 
for the benefit of pltf. & his family, & 
that plitf. would accept performance of 
the said services, together with the 
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payment of a sum of £200 in full satis- 
faction of this portion of his claim ; 
(b) that the labour & work were done, 
the money cxpended & the services 
rendered’ voluntarily & as an act of 
courtesy by pltf.; (c) that pltf.’s 
claim in so far as it related to all 
itoms prior to Jan. 15, 1928, was 
barred by Stat. of Limitations :— 
Held : thero was no sufficient considera- 
tion inlawfor the agreemont.—O’NEILL 
v. MURPHY, [1936] N. I, 16.—IR. 


PART V. SECT. 3, SUB-SECT. 3.—A. 


1445 iii. ——.}+—_Mos Prey pas 
PCat (1857), 15 U Cc. 25.— 


PART V. SECT. 8, SUB-SECT. 3.— 
B. (a). 





1453 ikl. -/—Where a creditor 
grants an extension of time for pay- 
ment of a past due debt & at the same 
time obtains from debtor security for 
the debt, the proper inference to be 
drawn, in the absence of evidence to 
the contrary, is that the extension waa 
granted as a result of the creditor’s 
ae Pa security.—-O’BRIEN vv, 


STEB oe! Ae Ee L. R. 
274; “isat) 2 R. 176; 21 
Sask. L. R. 478. GAN. 


1462. Add. Annotations :—Refd. Hyde v. Tyler 
(1926), 42 T. L. R. 442; Poteliakhoff v. 
Teakle, [1938] 3 All FE. R. 686. 

1475. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


1525. Add. Annotations :—Consd. Latter v. Col- 
will, [1937] 1 All IX. R. 442. Refd. Burrell v. 
Leven (1926), 42 T. L. BR. 407. 

1526. Add. Annotation :—Refd. Poteliakhoff Vv. 
Teakle, [19388] 3 All Id. 2. 686. 


1527. Add. Annotations :—Distd. Eldridge & 
Morris v. Taylor, [1931] 2 K. B. 416. Consd. 
Latter v. Colwill, [1937] 1 All Ei. BR. 442. 
Refd. Burrell v. Leven (1926), 42 T. L. lh. 
407; Richardson wv. Moncrieffe (1926), 48 
TL. R. 82; Poteliakhoff o. Teakle, [19388] 
3 All BK. R. 686; R. v. Bernhard, [1988] 2 
Kk. B. 264. 


15386. Add. Annotation :—Refd. Latter v. Colwill, 
[1937] 1 All EK. R. 442. 








1542. Add. Annotaticns :—Refd. Burrell v. Leven 
(1926), 42 T. I. BR. 4073; Poteliakhoff v. 


Teakle, [L938] 8 01] 1. 1. 686, 

1550. Add. Annotation .—Refd. Hardie & Lane v. 
Chilton, [1928] 2 Ix. B. 306. 

1567. Add. Annotation :—Consd. Woward v. Od- 
hams Press, Lid., [1987] 2 All E.R. 509. 

1569. Add. Annotation :—Refd. Portofino Tank 
Steamer Owners v. Berlin Derunaptha (1934), 
39 Com. Cas. 330. 

1575. Add. Annotation :—Refd. British Itussian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 


1578. Add. Annolation :—Consd. Hyde v. 
(1926), 42 T. L. R. 442. 
1588. Add. Annotation :—Consd. Portofino Tank 


Steamer Owners v. Berlin Derunaptha (1934), 
39 Com. Cas. 330. 


1589. Add. Annotation :—Consd. Portofino Tank 
Steamer Owners v. Berlin Derunaptha (1934), 
39 Com. Cas. 330. 





PART V. SECT. 3, SUB- SECT. 4.—A_ , justify sottin 4.—A, 


1570 i. Discontinuance of action.|— 
T. &@ member of a golrs.’ partnership, 
borrowed money on the credit of the 


Tyler | 


prove fraud or ne tlon. —GISRING 
" KATON ue ) Co, (1911), 


Vol. X11.—Contract. Cases “1462—1688. 


1590. Add. Annotations :-—Consd. Portofino Tank 
Steamer Owners v. Berlin Derunaptha (1934), 
39 Com. Cas. 330. Refd. Hall v. I. R. Comrs. 
(1926), 185 L. T. 759; Lewis v. Cammell, 
Laird & Co. (1929), 22 B. W. C. C. 410; 
Smith v. Union Castle S.S. Co. (1931), 24 
B. W. C. C. 71; Re Gregory, Hz p. Norton, 
(1935] Ch. 65. 

1620. Add. Annotation :—-Consd. Rose & Frank 
Co. v. Crompton, [1923] 2 K. B. 261. 


1631. Add. Annotation :—Refd. Warner Brothers 
Pictures, Incorporated 1. Nelson, [1987] 1 
K. B. 209. . 

1641. Add. Annotation :—Consd. Brandt v. Liver- 
pool, Brazil & River Plate Steam Navigation 
Co., [1924] 1 K. B. 675. 


1643a. o}-—The ct. does not: inquire into the 
adequacy of the consideration for a contract 
& where a party leaves the determination of 
all matters under a contract in the discretion 
of the other party that does not in all cir- 
cumstances constitute a total want of con- 
sideration. — GAUMONT-BRITISH PicTuRE 
Corpn., Lrp. v. ALEXANDER, [1936] 2 All 
iE. R. 1686; 80 Sol. Jo. S16. 

Annotation :--Consd. Warner Bros. Pictures, Incorporated 

v. Nelson, [1937] 1 K. B. 209. 

1660. Add. Annotations:—Refd. Vandepitte — v. 
Preferred Accident Insurance Co. of New 
York, (1933] A. C. 70; Ttarmer v. Arm- 
strong, [1934] Ch. 65. 

1662. Add. Annotations :—-Refd. The Lord Strath- 
cona, [1925] P. 143; Vandepitte v. Preferred 
Accident Insurance Co. of New York, [1933] 
A. C. 70; Larmer v. Armstrong, [1934] Ch. 
65, 

4869. Add. Annotation » --Consd. Re Porter (Wil- 
liam) & Co., [1937] 2 AIL HM. RR. 3él. 

1685. Add. Annotation :—Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 375. 

1688. Add. Annotulion :—Consd,. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2K. B. O16. 


place in it, Aone considerable inane: 








oe 


justify setting aside a settlement, the 
inadequacy not being so gross ag to 


Deft. had insured the building & 
received $2,150 from the insurers. 
20 O. W. RR. Pitfs. effected no insnrance. After 


the fire, deft. asked pJtfs. to go, on 


partnership, without the pat Coe os aay O. W.N. 2192 25 0. L. R. 50. 
consent o e remaining partner, : 
A demand having been made by the 1653 {. Whether consideration ade- 


lender against both partners for repay- 
ment of the amount of the loan, a 
compromise was arranged between the 
lender & W. of the claim against the 
latter. Subsequently the lender took 
action against W. to recover the balance 
of the loan on the ground that the com- 
promise arranged was without con- 
sideration & he was not bound thereby: 
—Held: W. entered into the com- 
wine in the honest belief that he 
a a good defence t« the claim, & 
his fact was sufficient to constitute 
: valid consideration for the com- 
romise.—O’CONNOR 4. yoo oe 
1928) N. Z. L. R. 480.—N.Z 


PART V. SECT. 3, SUB-SECT. 4.—B. 


1581 if. -}—The abandonment of 
& bond fide claim of right is a considera- 
tion sufficient to support a promise by 
the other party, even though the claim 
was in truth unfounded.—MCCONNELL 
t. DETWEILLER, [1930] 1 W. W. Ql. 
79; 1D. L. R. 888; 248. L. R. 202.— 


CAN. 
PART V. SECT. 4. 
i.—— ——.]—Inadequate con- 
sideration alone is not sufficient to 





E 


que: iG ceenNna” v. WatTr (1866), 
5 U. C. R. 365.—CAN. 


Bale V. SECT. 5. 


1659 v. --~-—.1---One who voluntarily 
& meaning to ‘ic BO payr the debt of 
another cannot get his money back 
from the creditor.—BENSON ». GRAND 
UNION Hoten Co.s [1937] 2W. W. RR. 
2093 | haw lL. kt. 221° 45 Man. Ih. hi. 


ake. at party to be allowed to 
offer option.)--M. gave G. an option on 
shares owned by M. in a co. the 
consideration expressed in the option 
was G.’a agreoment ** to make a similar 
proposition *’to anothershuareholder :— 
leld: the alleged consideration was in 
offect a mere promise by G. to let such 
other shareholder give him ap option 
similar to that given by M., & such 
promise did not constitute a ‘valuable 
consideration eet gta vo. McVrien 
(No. 1), (1922]1 W. W. R. 151.---CAN, 


PART V. SECT. 6, SUB-SECT. 2.—A. 
1689 i. Promise to perform existing 
agreement.|—Pitf. agreed to build a 
house for deft. for $6,464. When the 
house was nearly finished a fire took 
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with & complete the work, & gave 
them to understand that she would 
pay over the $2,150 to them :-——J/eld ;: 
pitfs. were bound to complete the work, 


| & the promise, if there was one, to pay 


for the work which {it war their duty 
to cdo, was not binding for want 
of consideration.—SmiTH v. DAWSBON 
(1923), 63 O. L. R. 615.—CAN. 

kf. Although unenforccable under 
Statute of Frauds.j|—Pitfs. acted as 
housekeepers for deft. in pursuance of 
an ore] agreement that if they would 
do 80 his home would become theirs 
upon his death. Later he proinised 
them that {f they would give up their 
rights under said agreement & leave his 
home he would pay them $1,000 on or 
about Oct. 1, 1934. That offer was 
accepted & plitfs. left. Pitts. sued for 
the $1,000 :—J/eld: although the 

eement first made was unenforce- 
able because of acct. 4 of Stat. 
Frauds & although pitfs. could not 
rely on part performance since the acta 
performed were not pneccssartly refer- 
able to said agreement, 7 there was 





good consideration to port tho 
promise to pay the $1, 00 & pitfe. 
were entitled to sneceed thereon.— 


Pier eee {1935] 1 W. W. R. 
363 : 2D. 806 ; 19 BoC. Te ans. 


Cases 16938—1961. 


1698. Add. Annotation :—Consd. A.-G. for Ontario gies ——.}—DE 


v. Perry, {1934] A. C. 477. 


1701. Add. Annotation :—Refd. Re Wethered, 
Ez p. Salaman, [1926] Ch. 167. 


1740a, —— 1 Promise by a father to his 
son-in-law after the marriage raises a con- 
sideration.—MArRsH v. KAVENFORD (1587), 
Cro. Eliz. 59; 78 E. R. 819; sub nom. 
MARSH & RAINSFORD’ 8 Oasn, 2 ‘Leon. 111. 


priv ieiar soe ti poned Townsend v. Hunt (1635), Cro. rr 
408. ltiggs v. Bullingham (1599), Cro. El 
oF nie v. cages llege of Physicians (1861), 30 L. J. Ch 





1744, Add. Annotation :—Refd. Re Debtor (No. 
627 of 1936), [1937] Ch. 156. 

1762. Add. Annotation :-——Refd. Morgan v. Ash- 
croft, [1938] 1 K. B. 49. 

1780. Add. Annotation :—Refd. Hawkesworth v. 
Turner (1930), 46 T. L. R. 389. 

1788. Add. Annotation :—Refd. Wyatt v. Kreg- 
linger & Fernau, (1983] 1 K. B. 793. 

1817. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 
1822a. ——.|—R. v. Lopen (INHABITANTS) 

(1788), 2 Term Rep. 577; 100 E. R. 810. 
1828a. ———- ———.]—-GARBREY v. BRown (1588), 
- Gouldsb. 94; 75 BH. R. 1018; sub nom. 
BROWNE v»v. GARBOROUGH, Cro. Eliz. 63. 
1837. Add. Annotation :—Refd. Oohen v. Sellar, 
(1926] 1 K. B. 536. 
1838. Add. Annotation :—Refd. Cohen v. Sellar, 
(1926] 1 K. B. 5386. 
1889. Add. Annotation :—Refd. Halliwell v. Ven- 
ables (1980), 99 L. J. K. B. 363. 
1856. Add. Annotation :—Consd. De Parrell v. 
Walker (1932), 49 T. L. R. 37. 


ENGLIsH anD Empire Diaest Supplement. 


PARRELL v. WALKER (1982), 
9T.L. R. 37; 76 Sol. Jo. 850. 

187 - Add. Annotations :—Refd. Kreditbank Casse) 
G. m. b. H. v. Schenkers, {1926] 2 K. B. 460; 
Houghton v. Nothard, Lowe & Wills, [1927] 
1K. B. 246. 

1876. Add. Annotations :-——Refd. Home & Colonial 
Insce. v. London Guarantee & Accident Co. 
(1928), 45 T. L. R. 134; Morgan v. Ashcroft, 
[1938] 1 K. B. 49. 

Divall, [1923] 2 K. B. 500. 

1878. Add. Annotations : — Consd. Rowland v. 
Divall, [1923] 2 K. B. 500; Suhr (R. F. H.) 

one (Engineers), Ltd. (1932), 49 R. P. C. 

1887a. Add. Citations :—[1923] 2 Ch. 452; 92 
L.J.K.B 044; 129L.T. 624; 67 Sol. Jo. 656. 

1888. Add. Annotations :—Refd. Re Mason (1928), 
97 L. J. Ch. 321; Re Simms, Ex p. Trustee 
v. William Simms, Ltd. & Gillett, [1934] 

th. 1; Morgan v. Ashcroft, [1938] 1 K. B. 
49, 


Rowland v. 


Bell v. Lever 


Bros., Ltd. (1931), 146 L. T. 258. 


1905. Add. Annotations :—Consd. Chillingworth v. 
Esche, [1923] 1 Ch. 576. Refd. Monnicken- 
dam v. Leanse (1928), 39 T. L. R. 445; 
Bernard v. Williams (1928), 189 L. T. 22; 
Low v. Fry (1935), 152 L. T. 585. 


19i4a. S. P. ANon (1538), Bro. N. C. 16; 
BH. R. ; 
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1919. Add. Annotation :—Consd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. 

1927. Add. Annotation :—Refd. Re Simms, Ex p. 
Trustee, [1934] Ch. 1. 


= re ee ee RE iene 


Part VI.—-Void and Illegal Contracts. 


1938. Add. Annotations :—As to (1) Refd. L. v. L., 
[1931] P. 63. Generally, Refd. Sorrell v. 
Smith, [1925] A. C. 700; Fender vy. Mild- 
may, (1937] 3 All Ki. R. 402. | 


1940. Add. Annotationa :—Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
1 K. B. 470. Refd. Nash v. Stevenson 
Transport, Ltd., [1936] 2 K. B. 128. 


1952. Add. Annotation :—Consd. China Navigation 
Co. v. A.-G. (1982), 48 T. L. R. 375. 

1959. Add. Annotations :—Apld. Alexander v. 
Rayson, [1936] 1 K. B. 169. Refd. Haseldine 

v. Hosken, (1933] 1K. B. 822; Berg v. Sadler 

& Moore, [1937] 2 K. B. 158, 

1961. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 





PART V. SECT. 12, SUB-SECT. 1. 
18671. Non-performance of condi- 
tion.}] — A condition in a special 
tangs. Ucence under Land Act (B. C.), 
that no Chinese or Japanese 
should be employed in connection 
therewith is a part of the consideration, 
the observance thereof is a con- 
dition precedent to the renewal of the 
licence.—A.-G. FOR BRITISH COLUMBIA 
©. Brooxa, Brntaxr & Co., [1922] 3 
W.W.R.9; 6398. C. R. 466.—CAN. sp. Opt 
sl. Correspondence course in law— | —GOoOULDIN 
Not a qualification for practice.}—A. 
signed a contract to receive @ corre- 
eponcenee course in law. In Canada 
5 is not sufficient to qualify a person 
a practice in the law. In an action 
for the fees agreed to be paid :—Held: 
this insufficiency did not amount to a . iL. 
failure of consideration. —RULE v. dike. L. R. 2 


sideration :—Held 
bound to 
Co. vw. 


sm. Alteration building — Re- ) - <: 
moved under ner bye ne }—-An alteration 
made to a building proved to be in 


violation of a bye-law & had to be 
removed. Theownersetupa defence tou 
an action for payment forsuch alteration 
that there had been a failure of con- 


ay.—ORPHEUM THEATRICAL 


ULCAN ENGINEERING CON- 
es Oo., [1923] 3 D. 


PART V. SECT. 12, SUB-SECT. 2. description 


RaBIN 
3D.L. R. 820; "60 0. L. R. 607.—CAN. 


PART V. SECT. 12, SUB-SECT. 3. aie 


1888 ii. ———- ———.}—- B 
AS CornmacK & MACKIE 
eee 13 DL. 

—CAN. 


PART V1. SECT. 2. 
FP. KanwaR RBAN-SUKHA 


Nan GANPAT 
(1926), L L. R. 7 Lah. 442.—IND. 


PART VI. SECT. 8. 


1950 iv. } parse A.-G. FOR 
BRITISH COLUMBIA &. BROOKS, BIDLAKE 
& Co., [1922]3 W.W.R.9; 638.C. R. 
466; 66 D. L. R. 475.—CAN. 








the owner was 


L. R. 52.— | PART VI. SECT, 4, SUB-SECT. 1.—A 


st. Manufacture of grass with falee 
.)— Pitt saleaman 
purported to enter “ito: ‘contenota for 
the sale to deft. of quantities of ‘‘ All 
British ’’ motor tyres & tubes. The 
ods would be manufactured in Mel- 
ourne, but each contract stipulated 
that the words “‘ English Manufacture ’’ 
should be branded mpon. een & deft. 
intended to sell the tar upon 
the brand to impl t thos arr 
man tured in and :—Held ; 
cominon law the pro d brand would 
be a fraud on the public, & the maxim 
ez turpi causa non oritur actio ap pate 
GLass RUBBER 


BARNET Co., 
moponsyo Sato N. Z L. R7 787: 
Gas. L. R. N.Z. 


Non ion. } 
beatodncretri 


UTTERFIE 
ou. 25 


Ral-Ram JIWAN 
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1967. Add. Annotations :—Refd. Dominion Press 
v. Customs & Excise Minister, [1928] A. OC. 
340; Robinson v. Graves, [1935] 1 K. B. 579. 


1971. Add. Annotations :—Consd. Fender v. Mild- 
may, [1937] 3 All E. R. 402. Refd. James v. 
British General Insce., [1927] 2 K. B. 311; 
Re Hanlon, Heads v. Hanlon, (1933] Ch. 254 : 
Beresford v. Royal Insurance Co., [1936] 2 
All E. R. 1052; Howard v. Odhams Press, 
Ltd., [1937] 2 All E. BR. 509. 


1978. Add. Annotations :—As to (1) Apld. Palm- 
olive Co. (of England) v. Freedman (1927), 
44 T. L. R. 86. Refd. Fender v. Mildmay, 
[1937] 3 All BE. BR. 402. As to (3) Refd. 
English Hop Growers v. Dering, [1928] 2 
K. B. 174; Gilford Motor Co. v. Horne, 
[1933] Ch. 935. Generally, Refd. Wyatt v. 
Kreglinger & Fernau (1833), 49 T. L. R. 264. 

1976. Add. Annotation :—Refd. Beresford v. Royal 
Insurance Co., [1938] A. C. 586. 


1977. Add. Annotations :—As to (2) Refd. Foster v. 
Driscoll, Lindsay v. Attfield, Lindsay v. 
Driscoll, [1929] 1 K. B. 470; Beresford v. 
Royal Insurance “'o., [1936] 2 Ali E. R. 1052. 


1979. Add. Annotation -—As to (2) Refd. Fender v. 
Mildmay, [19237] 3 All E. R. 402. 


1981. Add. Annotations :—As to (1) Consd. James 
v. British General Insce., [1927] 2 K. B. 311. 
Refd. Beresford v. Royal Insurance Co., 
[1936] 2 All IX. R. 1052. As to (2) Consd. 
Beresford v. Royal Insurance Co., [193% | 
A. C. 586. Refd. He Pitts, Cox v. Kilsby, 
[1931] 1 Ch. 546; Me Sigsworth, Bedtord v. 
Bedford, [1985] Ch. 89. Generai'y, tefd. 
Cousins v. Sun Life Assurance Society (1882). 
48 T. L. R. 614. 


1983. Add. Annotation :—As to (4) Consd. Fender 
v. Mildmay, [1937] 3 All I. R. 402. 


1984. Add. Annotations :—Refd. Burrell v. Leven 
(1926), 42 T. L. R. 407; Richardson v. 
Moncrieffe (1926), 438 T. L. R. 32. 


1986. Add. Annotation:— Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 


1992. Add. Annotations :—As to (3) Refd. Wnglish 
Hop Growers v. Dering, [1928] 2 K. B. 174. 
As to (4) Refd. pepeuopowe v. Papadopoulos 
(1929), 46 T. L. RK. 44; Beresford v. Royal 
Insurance Co., [1936] 2 AU E. R. 1052. 
Generally, Refd. Fender v. Mildmay, [1937] 3 
All E. R. 402. 


1998. Add. Annotation :—Consd. Beresford  v. 
Royal Insurance Co., [1938] A. C. 586, 


2011. Add. Annotation :—Refd. Fender v. Mild- 
may, [1937] 3 All EK. R. 402. 
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Vol. XII.—Contract. Cases 1967—2028. 


2011a. Knighthood. |—lIf a contract which is 
illegal as being contrary to public policy has 
any element of turpitude in it the parties to 
the contract are in pari delicto, & if one of 
the parties to the contract has been defrauded, 
no action for damages can be maintained by 
the party defrauded, even though the con- 
tract is not of a criminal] nature. 


The secretary of a charity fraudulently 
represented to P. that he or the charity was 
in a position to undertake that P. would 
receive a knighthood if P. made a large 
donation to the funds of the charity, & under- 
took that the title would be conferred if the 
donation was made. P., ee upon those 
representations & in the belief that the 
secretary was authorised by the charity to 
give the undertaking, made a large donation 
to the funds of the charity. As DP. did not 
receive the knighthood he brought an action 
against the charity & its secretary to recover 
back the money he had paid as money had & 
received or as damages for deceit or breach 
of contract :—Held: « contract for the pur- 
chase of a title, however the money is to be 
expended, is an improper & illegal contract, 
as being against public policy, & as P. knew 
that he was entering into an improper & 
illegal contract he could not recover back the 
money he had paid from the charity 1s money 
had & received, nor recover damages from the 
charity or its secretary, nor claim to repudiate 
the contract as being stil] executory & recover 
back the money paid.----PARKINSON v. COL- 
LEGE OF AMBULANCE, Lrp. & HARRISON, 
(19252 K. B.1; 98 L. J. KE. B. 1066; 183 
L. T. 135; 40 T. L. R. 886; 69 Sol. Jo. 107. 





| Annotation :-—Refd. Ite Grogory, Ex p. Norton, [1935] Ch. 65. 


(4, .<greemenis Relating Sa a (Vol. XII., 
p. 248). 


To the existing cross-references add as 
follows :— 


Agreement for withdrawal of petition.]— 
Sce BANKRUPTCY, No. 1366a, ante. 

Agreement for improper distribution of 
estate.|—See BANKRuPTcy, No. 4366a, ante. 

Agreements not to oppose discharge.|— 
See BANKRUPTCY, Vol. IV., pp. 546, 647. 

Agreements for payment of debts barred by 
discharge.|—See BANkKruptcy, Vol. IV., 
pp. 589-592. 

Agreements for procuring assent of creditors 
to composition deeds.) See BANKRUPTCY, 
Vol. V., pp. 1120, 1139-1145. 


2028. Add. Annotation :—Refd. Re Lanyon, Lan- 
yon v. Lanyon, [1927] 2 Ch. 264. 


een are wre cee ee ere Meet eee 


PART VI. SECT. 4, SUB-SECT. 2.—A. 


1977 iv. -}--A contract will not 
be declared unenforceable as being 
against public policy, unless it belongs 
to a class of contracts that the law 
recognises as being within that cate- 
Fors. The ct. cannot invent a new 
ead of public Pouey = apenn® v. 
Fai Pap ee 26) 4 D. L. R. 333; 
[1926] 2 W. W. R. 657.—OAN. 


PART VI. SECT. 4, SUB-SECT. 2.— 
B. (f) iii. 





ss. Aesignment of money due under 
matil-contract.}—A mail-contract pro- 
hibited the assignment of moneys due 
thereunder without the consent of the 


Postimaster-General :-—Held : such an 
assignment was not void as contrary 
to public policy, on the analogy of 
assignments of salaries of public 
servants.—HopprrR & TOLLEY, LTD. 
Oe a {1923] N. Z L. R. 876.— 


PART VI. SECT. 4, SUB-SECT. 2.— 
B. (g). 


sa. Evasion of revenue laws-—False 
invoice—Claim by vendor vparticeps 
crimints.}—Where merchants residing 
in the United States sold goods to deft., 
& combined with him in furnishing 
false invoices to evade the revenue laws 
of this Province in -respect of the 
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amount of duties to be paid on the 
importation of such goods :—ZJ/eld - 
Itfa. could not recover their value 
rom deft. in this country.— MULLEN b. 
KERR (1841), 6 O. 8. 171.-—CAN. 


B. (1) 1. 


20384 fi. -—— .+—-Deft., @ mar- 
ried woman, & known to pitf., with 
whom she had had iilicit relations, to 
be married, promised him in writing 
that she would pay him $10,000 if he 
would ‘ delay etting married until 
she becomes a widow.’’ Deft. became 
a widow & qt brought an action for 
the $10,000 :—Held: the agreement 





Cases 2075—2114. 


2084a. 





2075. Add. Annotation :-—Refd. Howard v. QOd- 


hams Press, Ltd., [1937] 2 All IE. R. 509. 
Marine insurance—Not expressed in 
sea policy.|}—No contract for sea insurance 
is valid unless it is expressed in a sea policy. 
The contract in this case was a contract for 
sea insurance &, not being expressed in a 
policy, was unenforceable. 

The expression of an agreement for sea 
insurance otherwise than in a policy is a thing 
forbidden in the public interest (LoRD 
SUMNER).—NAGOREMULL v. TRITON INSUR- 
ANCE Co., Lirp. (1924), 41 T. L. R. 168, P. C. 





2089. Add. Citation :—15 Asp. M. L. C. 566. 


Add. Annotation :—Distd. Pinnock v. Lewis 
& Peat, [1923] 1 K. B. 690. 


2088a. Agreement for recovery of betting debt. ]}— 


Plitf. carried on business as the 
Register,’ which in a prospectus issued by 
him was called a ‘‘ society’? ; but he was the 
sole pro | eeieeas of the business, though he 
described himself in the prospectus as 
secretary. In consideration of a subscrip- 
tion, & of a commission on the amounts 
recovered, he undertook to collect for the 
subscribers betting debts which, under the 
provisions of the Gaming Acts, were not 
recoverable. It was agreed between him & 
deft., in the terms of the prospectus, that in 
consideration of pltf. putting up all the 
‘necessary disbursements for the institution 


a6 Turf 


2114. Add. Annotation :—Refd. 


ENGLISH AND Empire Dicrst SUPPLEMENT, 


& conduct of legal or other proceedings, the 
net profits accruing directly or indirectly was 
to be equally divided between claimant & the 
society. Pitf. brought an action to recover 
the amount of debts alleged to have been 
wrongfully collected by deft. in breach of 
the agreement :—Held: the agreement was 
illegal & void, being contrary to pubilc policy, 
& pltf. could not recover.—FORD v. RADFORD 
(1920), 36 T. L. R. 658 ; 64 Sol. Jo. 571. 


2089b. Agreement in breach of trade usage.]|—The 


fact that the rules of the London Metal 

Exchange prohibit a clerk to a member from 

participating in dealings on the Exchange as 

@ principal does not make the contracts void 

as being against public policy.—BARNETT v. 

aya (1925), 41 T. L. R. 660; 69 Sol. Jo. 
4. 


2098. Add. Annotation :—Consd. Mutual Finance, 


Ltd. v. Wetton & Sons, Ltd., [1937] 2 K. B. 
339, 


2102a. ———.|—-GUIBORN v. FrLitows (1717), 


Eq. Cas. Abr. 1603; 65 Vin. Abr. 408, pl. 20; 
22 KH. R. 186, L. C. 


9112. Add. Annotation :—Consd. Parkinson v. 


College of Ambulance & Harrison (1924), 40 
T. L. R. 886. 


Greenwood vv. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607; 


Mutual Finance, Ltd. v. Wetton & Sons, Ltd., 
[1937] 2 K. B. 389. 





was unenforceable, on the ground that 
it was contrary to public policy & 
morals.—HLIBCZUK v. MINUK, [1933] 
2 W. W. R. 20.—CAN. 


PART VI. SECT. 4, SUB-SECT. 2.— 
B. (1) iii. 


sg. Contract to pay alimony——Cal- 
lusive divorce.)—-A contract to pay 
alimony, based on agreement for col- 
lusive divores, the consideration being 
that after divorce deft. shoald murry 
pitf.’s daughter, is illegal as against 
public policy.—CAMPBELL v. CAMP- 
BELL, [1956] 4 D.L. RR. 52; 11M. P. RR. 
70.—CAN. 


PART VI. ed ee caee 2.— 
- (t). 





2086 iii. ———- -}—Deft.employed 
pitf., a land agont & member of a 
municipal council, to sell his land to the 
Closer Settlement Board under Dis- 
charged Soldivrs Settlement Acta. 
Pltf. subrnitted the land to the Board, 
but before tho sale he had resigned 
his position on the council. Under 
the ubove Acts pltf., as « member of 
the council, could be called upon to 
advise the "Board in connection with 
purchase of land within the muni- 
cipality. In an action by plitf. to 
peo ver from deft. commission on the 
sale :—Held: tho private interost of 
pelle under his agreement with deft. 

ad a tendency to interfere with the 
proper discharge by pltf. of his puplic 
duty, & the agreement was illegal & 
void as being against ee a ee — 
Woop v. LITTLE, [1922] 1 
29 Cc LL. R. 564; 
400,—AUS., 


2086 iv. —-.}+—-Held : acontract 
by which pltf. was to use his supposed 
influence with members of the Govt. 
for obtaining contracts in return for 
& commission was coutrary to public 
policy & void.—CaRR-HARRIS v0. 
CANADIAN GENERAL ELkEctRic Co. 
(1920), 48 O. OU. R. os 55 D. L. R. 
506; 18 O. W. N. 591.—CAN. 

2086 v. ——, }—Whero a contract 
to pay a commission on the sale of 
property to a provincial Govt. is entered 

to on the understanding that the 


; 
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agent is w person having influence with 


the employees of the Govt. & that he 
will exercise such influence to bring 
about the sale :—Held: the contract 
{gs illegal-—MacMILLAN v. MOONEY, 
(1924) 4 D. L. R. 762; 3 W. W. KR. 
458.—CAN. 

sb. Agreement between soldier & 
vendor of land to Soldier Settlement 
Board for payment to vendor by soldier 
of additional sum.)—Held: vot un- 
enforceable as being against public 
policy.—WabDGERY v. FALL (Sask.), 
(1926) 4D. L R. 333; [1926] 2 W. W. 
R. 657.—CAN, 

sc. Agreement to offer prayers for the 
success of litigation.|}—An agreement, 
whereby one party consents to re- 
munerate another for the latter to offer 
rayers to God for the success of litiga- 
jon jn which the former js engaged, is 
not contrary to public policy.—BaLa- 
BUNDARA MvUDALIAR v. MANAMED 
OOSMAN SAHEB (1929), I. Le. HK. 53 
Mad. 29.—IND. 

sf. Jademnity bond beturcen subject 
& State.|—An indemnity bond between 
a subject & the State, eg. to make 
good the loss of working a telegraph 
office, is not opposed to public policy.— 
KISHORI PRASAD BOAKAT v. SECRE- 
TARY OF STATK FOR INDIA IN COUNCIL, 
I. L. R., [1938] 1 Cal. 463.—IND. 


PART VI. SECT. 4, SUB-SECT. 4.— 





B. (a). 
2091 viii. ———-.)—HENRY v. DICKIE 
(1896), 27 O. R. 416*—CAN. 
2091 ix. J—Held: a deed was 


an illegal consideration as being the 
outcome of a bargain to stifle a prosecu- 
tion against B. for an indictable offence, 
& was void. The offence for which B. 
was liable to prosecution was in the 
nature of larceny, & was an indictable 
offence of a public nature.—GoLps- 
BROUGH, Mort & Co., Ltp. v. BLAcK 
(1926), 29 W. A. L. R. 37.—AUS. 
2091 x. .—Held: an agreement 
the considerat on of which was the 
compoun of a compoundable 
offence was not forbidden by law & 





was valid; (2) an agreement com- 
pean 8 nono poundsh ffence 
law.—AHMED HASSAN 9. 
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HASSAN MAHOMED MALEK (1928), 
. Ia R. 52 Bom. 693.—IND. 


2091 xi. .]—Pltf. paid deft. $100 
& made in deft.’s favour a chattel 
mtge. for $400 in order to stifle a 
prosecution for a public offence :— 
Held: pltf. was entitled to a judgment 
neeine, aside the chattel mtge.; for 
pltf., on the evidence, was not in 
part delicto with deft.—STEINBERG v. 
ConEN, {1930} 2 D. L. R. 916; 64 
O. L. R. 545.—CAN, 


2091 = xii. A transaction 
entered into in consequcnece of a threat 
to prosecute criminally one of the 
parties to it:—Held: to justify the 
thhding that the threatening party 
agreed by inplication not to prosecute 
if the other party complied with his 
demand: &, therefore, the transaction 
Was illegal as constituting an agree- 
ment to stifle a prosecution.—FULLER 
v. STOLTZK, [1938] 1 W. W. RR. 241; 
1D. lL. R. 635.—CAN. . 


sd. Compromise signed in hope of 
avoiding ps ee omise not 
to prosecute.)—DIKUR HWAVCHOOK 
(Alta.), [1929] 2 D. L R. 232.—CAN, 


PART VI. SECT. 4, SUB-SECT. 4.— 
B. (b). 


2096 I. .}—A contract is not 
vitiated because it was induced by a 
threat of criminal proceedingr, for 
which there was sufficient ground, 
provided there is no agreement ie 
stifle the prosecution. — Bow 














PFEIFFER & GILBERT, [1924] Pe L. n. 
854; 2W. W. R. 1149.—C 
2098 iv. —_——- ceciipsgy was 





in the employ of pltfs. & was charged 
with criminal breach of trust in respect 
of a cheque for Rs.30,000 which he 
cashed for pltfs. D. paid pltfs. 
Rs.15,000, & D. & his brother R., 
executed a mtge. in favour of pltfs. 
with a view to withdrawal of the prose- 
cution. Pltfa. put in a petition stating 
the facts, & the prosecution was 
dropped :—Held: the agreement was 
not against public policy.— DWIJENDRA 
NaTH MULLICK v. GOPIRAM GOBIN- 
Hl (1925), I. L. R. 53 Cale. 51.— 


2118. Add. Annotation :—Consd. Hardie & lane 
v. Chilton, [1928] 2 K. B. 306. 


2122. Add. Annotations :—As to (1) Refd. Wylie v. 
Lawrence Wright Music Co. (1932), 96 J. P. 
156 ; Howard v. Odhams Press, Ltd., [1937] 
2 All B. R. 509. As to (2) Apld. Foster v. 
Driscoll, Lindsay ‘v. Attfield, Lindsay v. 
Driscoll, [1929] 1 K. B. 470. Consd. Rerg 
v. Sadler & Moore, [1937] 2 K. B. 158. 


2127. Add. Annotation :—Consd. Ifoward v. 
hams Press, Ltd., [1937] 2 All I. R. 509. 


Od- 


9129. Add. Annotation :—Refd. Woward v. Od- 
hams Press, Ltd., [1937] 2 All Is. R. 509. 

2186. Add. Annotation :—Consd. R. v. Manley 
(1932), 97 J. P. 6. 

2147. Add. Annotation :—Refd. Toward 27. Od- 
hams Press, Ltd., [1937] 2 All E.R. 509. 

2152. Add. Annotation :—Consd. Howard wv. Od- 


hams Press, Ltd., [1937] 2 All Id. R. 509. 


2158. Add. Annotation :—Apld. Mansfield v. Robin- 
son, [1928] 2 K. B. 353. 


2154a. Agreement nc. to disclose confession of 
misdemeanour.| - Pitf. was a workman in the 
printing trade, & until he lost his membership 
as hereinafter stated he was a member of 
the trade union of that trade. Defts. were 
the printers & publishers of a newspaper in 
which for several years they had organised 
weekly crossword competitions for large 
money prizes. Pltf. had for several years 
been employed by defts. as a sorter in their 
competition department, & thereafter in a 
sunilar capacity on another newspayn 2, dbut. 
subsequently he was unemployed. Detts., 
suspecting that systematic fraudulent cheat- 
ing was going on amone their sorters, made 
Inquiries & got into touch with pltf. In 
the result pltf., on the faith of a verbal 
promise of secrecy by defts.’ representative, 
signed & left with the latter a typed document 
containing statements made by him to the 
effect that he had taken part in a fraud 
against the other newspaper on which he 
had been employed ; that two further frauds 
in which he was to share had been proposed 
but not yet committed; that the method 
of the frauds was as therein particularly 
described ; that there were groups of persons 
in defts.’ competition department, staff work - 
ing the swindle regularly every weck, & that 
certain named persons were suspected by pltf. 
to belong to these groups: & that pltf. was 
making the statement on the definite under- 
standing that it was not to be used against 
him or divulged to any third party. Sub- 
sequently defts., being dissatisfied with the 
conduct of pltf., handed a copy of the said 
document to pltf.’s union. DP1tf. was there- 
upon expelled from the union & had since 
failed to obtain work in his trade & lost 
unemployment pay & other benefits from 
membership of the union. In these circum- 
stances pltf., asserting a valid contract 
between himself & defts. under which he had. 
given to defts. the information contained in 
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an i. Money advanced by a 

n to a woman with whom he lived 

in “illicit relationship is founded on 

immoral consideration & is irrecover- 

able.—ROSENTZWEIG v. SWARTZ, [1937] 
3 D. L. R. 256.—CAN. 
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2190 i. Promisce married— Promise 
to marry conditioned on diverce.}— 
Where a promise of mnarriage was Inade 
after the hearing of a petition for 
divorce, but before the passage of the 
bill of divorce :—Held 
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Vol. XI1.—Contract. Cases 2118 —2190a. 


the above-mentioned document in considera- 
tion of a promise of secrecy on their part, 
brought an action against defts. alleging that 
they ‘had committed a breach of that contract 
by disclosing the document to pltf.’s union & 
claiming as damages the loss sustained by 
him in consequence of his explusion from the 
union :-—Held: the contract sued upon was 
invalid as being against public policy, inas- 
much as it purported to prevent defts. from 
giving information to third parties which 
might assist them to secure the convigtion 
of persons who had defrauded them in the 
past or to prevent the conunission of frauds 
against them in the future; (2) on the 
assumption that the contract. sued upon was 
valid, that) the damage to pltf. consequent 
upon his expulsion from the trade union was 
not caused by defts.’ breach of that contract 
by disclosing pltf.s statement to the union, 
but by his own wrongful conduct, &, no other 


substantial damage being claimed, — pltf. 
could only recover nominal damages from 


defts. for that breach of contract.—HowARrb 
v. ODTAMS Press, Lip... [19388] 1 KK. B. 1; 
[137] 2 AME. R509; 1061. 0. W. B. 675 ; 
16571. T. 1913 53 Thr. R. 5703 81 Sol. Jo. 
376, CL A, 


2156. Add. Annotations :—Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v Driscoll, 
[1929] 1 K. B. 4703) Alexander v. Rayson, 
[1936] 1 Ik. B. 169. Refd. Borg ov. Sadler & 
Moore, [1937] 2 K. B. 5s. 

2170. Add. Annotation :— Refd. 
[L988] 2K. BB. 264. 


2185a. —--— Contract between wile & third party— 
Valid. J—MATHER v. Ruoves (1984), 78 Sol. 
Jo. 414, 


2186. Add. Annotations :—Distd. Siveyer v. Allison, 
[1935] 2 Kk. B. 408. Refd. Kender v. Mild- 
may, [1937] 5 All Id. i. 402. 


2187. Add. Annotation :—Refd. Fender v. Mild- 
may, (1037) 3 All Td. I. 402. 

9188. Add. Annotations :---Consd. Kender vy. Mild- 
may, [1987] 38 ALE. R. 402. Refd. Davics v. 
Klislie, [1938] 1 Jt. Jb. 3387. 


2189. Add. Annotalions :--Apld. Sivever v. Alli- 
son, [1935] 2 K. B. 403. Consd. Fender ». 
Mildinay, [1937] 38 All EF. KK. 402. Refd. 
Davies v. Elinslie, [1938] 1 K. i. 337. 


2190a. ----— Inference of new promise after 
divorce.|—Pltf., who at the tine was a 
married woman, accepted deft.’s proposal of 
marriage, provided that she obtained a 
divorce. Pltf. did obtain a divorce, & deft. 
then gave her an engagemeut ring & the date 
of the wedding was arranged. Ultimately 
deft. married another woman. In an action 
for breach of promise of marriage deft. 
pleaded that the contract was void in law 
as being contrary to public policy :—Held: 
although the original promise was void yet 4 
new promise, after pltf. had become a free 
woman, could be inferred from the giving 
of the ring & the arrangement of the date of 


R.oo. Rernhard, 





ee re i ee ae 


of marriage to be performed con- 
tingently upon a divorce being ob- 
tained was against public oe & no 
action could be maintaine pairs ae 
CAULFIELD v. ARNOLD rT a ag 
1 1). L. a aoe Pie 


Cases 2190a—2199. 


2195. Add. 


2195a. 
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ig on third party to p By the mother 
for the support of a child 

her to be the result of adultery wit 
him wane she was Hving with her hus- having regard 

the Act is couched, has manif 
intention, that the contract should be | Liquor Act, 8s. 252. Pitt 3 statement 


(gaa) 51 O. L. R. 225.—CAN, void for all purposes, such contract is 


tracting to operate a boiler & engine 
has not & oertificate or 
a eel ee re A., ok cee 
authorising oO op at par- 
ticular kind of to opera 

contract is prohibited by the Act, & 
is unenforceable, & such person is 
not entitled to recover on a quantum 


the wedding, & pltf. was entitled to recover.— 
SKIPP v. KELLY (1926), 42 T. L. R. 258, P. C. 


Annotation :—Refd. Fender v. Mildmay, [1937] 3 All E. R. 


2190b. Promisor married—-Promise made after 


decree nisi—Immoral relationship before 
promise.|—A promise made by one spouse, 
after a decree nisi for the dissolution of the 
marriage has been pronounced, to marry a 
third person after the decree has been made 
absolute is not void as being against public 
» policy, & an action for damages for breach 
of the promise is maintainable by the third 
person.—FENDER v. ST. JOHN-MILDMAY, 
[1938] A.C. 1; 53 T. L. R. 885; 81 Sol. Jo. 
649; sub nom. FENDER v. MILDMAY, [1937] 
3 All H. R. 402; 106 L. J. K. B. 641; 157 
L. T. 340, WH. L. 


2190c. ——— Promise to marry conditioned on 


obtaining decree of nullity.]—Semble: an 
agreement between a married man & an 
unmarried woman, who knows that he is 
married, that they will marry if & when he 
obtains a decree of nullity of his marriage, 
is illegal & void as being contrary to public 
policy. 

Senha: 
‘reliance on representations by a married man 
that he can obtain a decree of nullity of his 
,Marriage & will marry her thereafter, enters 
‘into an immoral association with him & 
thereby suffers damage, she cannot, on the 
representations proving to have been false, 
maintain against him an action for deceit, 
being herself a party to the immoral associa- 
tion.—SIVEYER v. ALLISON, [1935] 2 K. B. 
403; 104 L. J. K. B. 597; 1583 L. T. 239; 
51 T. L. R. 5384; 79 Sol. Jo. 479. 


Annotation :—Distd. Bradstreete 
rt aa Ltd. v. Mitchell (1932), 48 T. L. R. 


./—Pltfs., a private inquiry agency, 
carried on the business of providing to 
approved subscribers confidential reports on 
cos., firms & persons engaged in trade. The 
terms upon which the reports were ‘issued 
were (inter alia) that all statements were 
strictly confidential, & that every subscriber 
should indemnify p Itfs.against any loss or 
damage they might suffer from the breach 
by the subscriber of any of the conditions 
of the contract. Deft. co., an approved sub- 
scriber, through its managing director, re- 
aa Itfs. to furnish information regarding 

o. for whom they were agents. The 
report, being of an unfavourable nature, was 





meruit.— MILNE 
1D. L. 
957.—CAN. 


oo Jor support of adul- 
2200 iv. 


rd.) — He & contract 





allege aati f 


against public policy, void 


eccable -—KWKO v. BACYZSKI 





where an unmarried woman, in [| 


dl 





vw. PETERSON, qteess 
KR. 271; [1924] 3 W. 


.J—Where the legis- 
lature has prohibited the sneer DO of a 
contract, & has SOP eae cace tn eee oF, D. L. kh. 798 
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communicated by deft. co. to their own 
solra. Deft. M., a director of deft. co., with 
the er abe of its managing director, 
applied for & was furnished with similar 
information regarding the X. Co., & on the 
same terms & conditions. M. at once in- 
formed the managi director of deft. co. 
of its contents. e matter having been 
brought to pltfs.’ ative by the co. reported 
on, both defts. at the request of pltfs. returned 
the unfavourable reports. Pltfs., an action 
for libel having been brought against them 
in the King’s Bench Division, commenced 
proceedings against both defts. for an injunc- 
tion to restrain disclosure of the unfavourable 
reports which had been furnished, & a 
declaration that they were liable to indemnify 
Itfs. against any loss or damage arising 
rom this disclosure. They also claimed 
damages :—Held: (1) deft. co. did not dis- 
close the report to any person other than 
its own solrs. & that this did not constitute 
a breach of contract with pltfis. within the 
meaning of the agreement; (2) deft. M. 
became a subscriber to pltfs.’ confidential 
reports for the purpose of obtaining a report 
on the X. Co. & communicating the result 
to the managing director of deft. co. 
(3) neither M. nor the managing director of 
deft. co. was acting as the agent of the deft. 
co. & no breach of contract committed by 
M. was induced by deft. co. The action 
against deft. co. therefore failed; (4) the 
agreement entered into by M. not to disclose 
the confidential information furnished to 
him & to indemnify pltfs. for any loss or 
damage which they might suffer from a 
breach by a subscriber of the conditions 
upon which reports were furnished, was not 
void as being against public policy ; (5) the 
disclosure by deft. M., although a breach of 
this contract, did not. create the liability of 
pltfs. to be sued for libel; this liability did 
not arise directly or indirectly out of any 
act of deft. M., & was not therefore within 
the scope of the express indemnity contained 
in pltfs.’ agreement with M. The only 
liability for damages, therefore, resulted 
from M.’s own breach of contract, & that in 
the circumstances such damages were merely 
nominal.—BRADSTREETS BRITISH, LTD. v. 
MITCHELL & CARAPANAYOTI & Co., Ltp., 
[1933] Ch. 190; 102 L. J. Ch. 34; 148 L. T. 
111; 48 T. L. R. 670. 


2199. Add. Annotation :—Distd. Foster v. Driscoll, 


Lindsay v. Attfleld, Lindsay v. Driscoll, [1929] 
1. K. B. 470. 


RARE TED CT 


transportation service because at the 

e lt was rendered they did not hold 

ry cartifioate or permit under Public 

Service Vehicles” ihe a ee RCE: 
ment for deft.—Ww 

LASKIN, [1934] 2 W. AW. R. O77 : 3 
8.—CAN. 


manifested its p ii. Contract in contravention of 





of claim vetlteed that the personal defta. 


yard null & void.—MURSHIDABAD | acting for themselves, or, in the alter- 

PART VI. SECT. 5, SUB-SECT. 1. (way. AB) vw. Bras Roy CHOUDHURI native, on behalf of Drowrys (Regina) 
2200 iff. .}—If a person cou- | (1828), I. L. R. 56 Calo. 252 ee Limited, entered into ment 
with him under which he # was to obtain 


t under 


engine, the 


i,-—— Sy al or tr f goods 
—W\e fore }-—-Pit?.’ . Drea 
against een . was for a aianes due for 
goods sold & delivered & for services 
rendered by py pitt, Dy ha the A gente gsi toa er 
in their 


stook & gon Hike om tt contended SS 
that pltfs. could not recover for this 
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a lease of hotel premises from the 
owner to a nominee of the personal 
, defts. were to obtain a Hoence 
for the sale of beer on said premises, 

Itf. was to be appointed manager 
he licensed premises. He alleged 
breach of the contract, & prayed for 


9214. Add. Annotation :—Refd. 
Daniel (1924), 130 L. T. 418. 
2215. Add. Annotation :—Apld. 
Daniel, [1924] 1 K. B. 188. 
2217. Add. Annotation :—Refd. Re National 
Benefit Assurance Co., [1931] 1 Ch. 46. 
2220. Add. Annotation :—Refd. Siveyer v. Allison, 
[1935] 2 K. B. 403; Nash v. Stevenson 
Transport, Ltd., [1936] 2 K. B. 128. 


Anderson  v. 


Anderson v- 


SUB-SECT. 2.— PARTICULAR CONTRACTS RENDERED 
Vorip OB ILLEGAL BY STATUTE (Vol. XII., 
p. 272). 
Add the following cross-reference :— 
Sale by other than imperial weights & 
measures.|—See WEIGHTS & MEASURES. 
2226. Add Citation :—See, [1906] 1 Ch. 747, n. 
Add. Annotation: — Apld. Anderson v. 
Daniel, [1924] 1 K. B. 138. 
2227. Add. Annotation :—Refd. 
Daniel, [1924] 1 K. B. 188. 
2228. Add. Annotatiors:—Apld. Anderson 
Daniel (1923), 98 L. J. K. B. 97; Re National 
Benefit Assurance Co., [1931] 1 Ch. 46. 
2229. Add. Annotation :—Consd. Anderson  v. 
Daniel, [1924] 1 K. B. 188. 
2281. Add. Annotation :—-Refd. 
Daniel, [1924] 1 K. B. 138. 
2282. Add. Annotations :—Consd. Anderson v. 
Daniel, [1924] 1 K. B. 138. Apld. Re 
National Benefit Assurance Co., [1931] 1 Ch. 


Anderson »v. 


Anderson  v. 


2233. Add. Annotation :—Refd. Re National Beiue- | 


fit Assurance Co., [1931] 1 Ch. 46. 

2234. Add. Annotation :—Refd. Harte v. Williams, 
[1934] 1 K. B. 201. 

2236. Add. Annotation :—-Refd. Anderson v. Danie] 
(1924), 130 L. T. 418. 

2241. Add. Annotation :—Consd. Garrard v. James, 
{[1925] Ch. 616. 


Vol. XIL.—Contract. Cases 2214—2269a. 


Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
1K. B. 470. 


2248a. -}—Pltf. cannot recover for goods sold 
which he knows are to be applied to an illegal 
purpose, though he be not active himself 
in their being so applied, & be no sharer in 
the advantage to be derived therefrom.— 
HvurTtTon v. WEY (1827), 5 L. J. O. 8S. K. B. 
220. 

2251. Add. Annotation :—Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 

2265. Add. Annotation :-—Consd. 
Rayson, [1936] 1 K. B. 169. 

2267. Add. Fea te :—Consd. 
Nayson, [1936] 1 K. B. 169. 


2268. Add. Annotation :—Refd. Alexander v. Ray- 
son, [1936] 1 K. B. 168. 

Add. Annotations :-—Consd. Alexander v. 
Rayson, [1086] 1 K. B. 160. Refd. Day v. 
Davies, [19388] 2 K. RB. 7A. 
2269a. Totalisator club.]-—Pltfs. claimed a 

uarter’s rent in advance for premises let to 
efts. to be used by them as a tote (totali- 
sator) club. Defts. pleaded that the con- 
tract was unenforceable as made for an 
illegal purpose—namely, the carrying on of 
a tote club :—Held: a tute club can be con- 
ducted in a legal manner on a credit: basis, 
i.e. where no money or valuable thing is 
staked at the time the bet is made, but all 
_ that takes place is that the customer at that 
time promises to pay if he loses in con- 
sideration of the promise that he is to be 
paid if he wins, & pltfs. were cntitled to 
assume that the tote would be conducted in 
a legal manner only, & there was no evidence 
that they knew that in fact it had been 
conducted in an illegal manner, 7.e. on a 
cash basis, which, at the date of the quarter’s 
rent becoming due, it had ceased to be. — 
STREATHAM OINEMA, LTD. vv. JOHN 
McLAUCHLAN, Lrp., [19338] 2 K. B. 33l 5; 
102 L. J. K. B. 636; 149 L. T. 447; O7 J. P. 
273; 49T.L. R. 471; 31 L. G. i. 219. 





Alexander v. 


Alexander v. 


2269. 





2245. Add. Annotation :—Apld. Foster v. Driscoll, 


omen asa 


specific performance or damages or @ 
quantum meruitl. Ona motion to have 
the statement of claim struck out & 
the action dismissed :—Held: the 
motion must succeed, since according 
to the statement of claim, not only 
was deft. co. @ brewer, but the persoual 
defts. were also brewers, within the 
definition of ‘‘ brewer ’’ in Liquor Act, 
R.S.S8., 1930, & the eement sued on 
was, therefore, one that contemplated 
a& Violation of sect. 252 of said Act & 
was, therefore, void.—POPOFF v. CaIL, 
[1936] 3 W. W. R. 689.—CAN. 


2218 i. Action arising out of illegal 
act— 


contr Recovery of money paida.}— 
Money paid Leiba an {illegal contract 
cannot be recovered gr ae a age v. 

NOGPr Oo. WRT D. L. R. 995; 
Say gist 7; 35 Man. L. R. 


PART VI. SECT. 7, SUB-SECT. 1. 

s i, —— -———.}—In an action upon 
the covenants for payment contained 
or paar mtges. made by deft. in favour 

aeat was found upon the 
the real consideration 


fa tin cyanea nade ty c. in respect 


of which the mtges. were professedly 

made was deft.’a participation in a 

scheme which involved the defrauding 
vt. of a oe 


. the pon Pon the ees 
smuggling of of jittoxtoating Ginuee into 
tates :—Held: to estab- 





lish the illegality of an agreement it {s 
not necessary that the illegality should 
be an integral part of it; it is enough 
if one of the parties contemplated an 
egal ace or transaction, & that the 
other party was aware of it.— HaAhkwoop 


4 COOPER wv. WILKINSON, [1929] 4 
L. ht. 734; ee: O. L. R. 392; revsd., 
(1930) 2 D. L. R. 199; 640. L. R 
658.—CAN. 


co. Kevsd. sub nom, DOMINION FIRE 
INSURANOE Co. ¢. NakaTa, 528. C. RK. 
294; 26D.1L. R. 722. 


PART VI. SECT. 7, SUB-SECT. 2. 


2248 i. General rule,J--. A contract for 
the sale of goods that is in violation 
of te a wit nee Se epforced A the ee 


RISTIAN, [1929] 
D. uRN zt. 207 : SON. 8. R. 447 Oe AN. 
2250 i. 


Goode supplied for illegal 
purpose-——-To knowledge of vendor— 
Smuggling.J—An action brought by a 
brewery co. ainst the owners of 4 
dock on the Ontario side of the D. 
river to restrain defts. from shippi 
from their dock beer other thau hat 
brewed by pltfa. in violation of a con- 
tract between the parties was dismissed 
upon the ground that the ot. should 
not entertain it. It is common know- 
ledge that for several years there has 
existed in Ontario an industry known 
as the “ Nquor export business "’ or 
‘‘rum-running,’’ consisting in the 
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exportation of intoxicating Hquors to 
the United States by smuggling & In 
contravention of the laws of that 
country. VThe ct. is bound to take 
judicial notice of that which 1s com- 
monly & publicly known. View!Ing 
the evidence before the ct. in the light 
of that knowledge it clearly indicated 
that pltfs. were not oniv the Jessees 
of a dock & warehouse that were being 
used by them for ** rum-running ”’ pur- 
poses, but were the employers or 
abettors of one of ai gang of ein ete 
that infested the D. river frontie 
WaALKERVILLE BREWING CO. ¥. MaY- 
RAND, [1928) 4D. L. R. 500: 63 
O. L. R. 5; reved. Sean 2D. L. kh. 
945: 63 0. L. BR. 573.— 





2283 i. —— aia of tntoxt- 
cating liquor for use in place where 
Temperance Act tn force.|-—Price not 
recoverable. — FURLONG v. TtUSSELL 
(1885), 24 N. B. R. 478.—CAN. 

2253 fi. ——- ——— ——-.] —8MITT1 ¢. 


BENTON (1890), 20 O. R. 344.—-CAN. 


PART VI. SECT. 7, SUB-SECT. 3. 
Letting premises for storage of 
goods i 


a AN Oeree to foreign cou -} 
v. iar Peas tae 1929) 4 
a he tarrey 64 O. L. R. 358.— CAN. 


PART VI. SECT. 7, SUB-SECT. 5. 


sj. Money advanced to 
gaming house.}—-An action Goes not 


Cases 2283—2333. 


2283. Add. Annotation :—Consd. Berg v. Sadler 
& Moore, [1937] 2 K. B. 158. 


2285. Add. Annotations :—Folld. Parkinson v, Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. R. 886. Consd. Alexander v. Rayson, 
[1936] 1 K. B. 169. 


2288. Add. Annotations :—Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
{[1929] 1 K. B. 470. Refd. Re Nationa] 
Benefit Assurance Co., [1931] 1 Ch. 46; 
Ifaseldine v. Hosken, [1933] 1 K. B. 822. 
Berg v. Sadler & Moore, [1937] 2 K. B. 158.’ 


2292a. .}—NAGOREMULL v, TRITON INSUR- 
ANCE Co., Lrp., No. 2084a, ante. 


2297. Add. Annotations :—Consd. Alexander v. 
Rayson, [1936] 1 K. B. 169. Refd. Berg. v. 
Sadler & Moore, [1937] 2 K. B. 158. 


2301a. Recovery of wages—Contract in 
breach of Shops Act.]—A shop assistant was 
employed under a contract of employment 
which had no reference to holidays. An 
order under Shops Act, 1912 (c. 3), s. 11 (1), 
had been made by the local authority for the 
district in which the shop was situated; 
suspending the general obligation to close 
shops on the weekly half-holiday, but only 
on condition that all the assistants in any 
shop which remained open were given a 
' holiday of not less than two weeks in each 
year, & a notice to that effect was affixed in 
the shop. The employers kept the shop 
open on the weekly half-holiday, but did not 
fulfil the above conditions. The assistant, 
who had no holiday for a number of years, 
brought an action against his employers, 
claiming wages in lieu of statutory holidays: 
—Held: as the terms of the assistant’s em- 
Pee were in contravention of the Act, 
oth the assistant & his employers had been 
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of it. The assistant was, therefore, not 
entitled to recover.—WYLIB v. LAWRENCE 
Wriautr Music Co. (1982), 96 J. P. 156; 
e T. L. R. 295; 76 Sol. Jo. 249; 30 LG. R. 
197. 


2306. Add. Annotation :—Dbtd. Wyatt v. Kreg- 
linger & Fernau, [1933] 1 K. B. 793. 


2310a. .]}—Where goods become forfeited in 
consequence of any fraud or neglect in respect 
of the revenue laws, the loss, as between the 
buyer & seller, must fall upon him whose 
fraud or neglect occasioned the forfeiture ; 
but if the seller be a party to the intended 
fraud or neglect, or connive at it, he shall not 
recover, although the act of fraud or the 
neglect was committed by, or was charge- 
able upon, the buyers.—STUDDY v. SANDERS 
(1826), 5 B. & C. 628; 8 Dow. & Ry. K. B. 
408; 4L. J. O. S. K. B. 290; 108 HE. R. 
234. 

Annotation :—Refd. Johnson v. Kirkaldy (1840), 4 Jur. 988. 


2317. Add. Annotations :—As to (2) Consd. Re 
Simms, Na p. Trustee, [1934] Ch. 1; Morgan 
v. Ashcroft, [1937] 3 All E. R. 92. Refd. 
Cantiare San Rocco S. A. v. Clyde Ship- 
building & Engineering Co., [1924] A. C. 
226; Bowling v. Cox, [1926] A. C. 751. 

2819. Add. Annotations :—Refd. Alexander v. Ray- 
gon, [1936] 1 K. B. 169; Berg v. Sadler & 
Moore, [1937] 2 Is. B. 158. 

2325. Add. Annotation :—Refd. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. R. 886. 


2329a. —— Contract contrary to public policy. |— 
PARKINSON v. COLLEGE OF AMBULANCE, LTb. 
& lWarrison, No. 20lla, ante. 


2333. Add. Annotations :—Apld. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. Consd. 
Berg v. Sadler & Moore, [1937] 2 K. B. 158, 
Refd. Anderson v. Daniel (19238), 93 li. J. 





elas to an illegal contract & neither could 
ve any claim against the other in respect 


kk. B. 97. 
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lie for the recovery of moncy lent 
with the knowlodge that tho borrower 
would use it in participating in the 
carrying on of a& common ce 
house.—MILLER v. WALL, [1 

W. W. R. 5743; 4D. i. R. 422; 41 
Man. L. lt. 325.—CAN. 


PART VI. SECT. 9, SUB-SECT. 1.—-B. 


2288 iil. ———-.}—TURNER & JONES 
v. CURRAN (1891), 2 B. C. R. 61.—CAN. 


2288 Vv. Sale of lund for tm- 
moral purpose.J}—Knowledge of the 
vendor nuder a contract for the sale of 
property, real or personal, that the 
ae intends to apply it to an 
Negal or immoral purpose will not 
avoid the contract unless, from the 
circumstances, such as the particular 
nature of the property & the character, 
condition in life & occupation of the 
surchaser, a& just inference can be 
rawn from the facts in evidonce that 
the agreement was made with the 
intent & for the purpose, operating in 
tne mind of the vendor, that the 
property should be applied to the 
illegal urpose alleged. In other 
words there is a consent to or a 
participation by the vendor in the 
subsequent illegal user or if the con- 
tract of sale was for the purpose of 
enabling the purchaser to carry out 
the illegal, or immoral, purpose the ct. 
will not aid either 
DONALDSON, ROSE v. BRISCOE, ROSE v. 
YATES, {1931] 3 W. W. R, 480.—CAN, 


am. /mposing terms on defendant— At 
what stage of proceedings.}—While 





arty.—RosEt v, ° 


equitable terms may bo imposed on 
deft. seeking relief from a contract on 
the ground of illegality, they can be 
givep only when asked for on the dis- 
tmissal of the action to enforce the 
contract; they cannot be enforced as 
a cause of action, or allowed when first 
asked for on appeal from such dis- 
miJssal.—DEMCHENKO v. FRICKE, [1926] 
2D. L. R. 1096; [1926] 2 W. W. R 
221; 20 Sask. L. R. 492.—CAN. 


PART VI. SECT. 7 eae 1.— 





2318 iii. -}~Heli: while money 
ee for an illegal purpose might have 
een recovered before the effecting of 
the illegal purpose, it cannot be 
recovered after.— LAWSON v. FARLEY, 
{1924} 1 D. L. R. 279; 1 W. W. KR. 
243; 18 Sask. L. R. 48.—CAN. 


2318 iv. .J}—Held: where an 
executory contract is made for illegal 
sale of goods & the contract has not 
been carried out but remains totally 
unperformed, it is open to a party to 
repudiate the illegal contract & on 
avoidance to recover any moneys 
depusited.—_ HIRJEE DEvRas & Co. v. 
MAUNG LYUN SHEIN (1924), I. L. R. 
2 Ran. 414.—IND. 


sp. Dleading.})— Where a_ suit, 
brought on a contract for illegal sale 
of goods, was framed for enforcement 
of the contract & not for damages for 
breach :—Held: a decree for repay- 
ment of the money paid could not be 
passed, unless the plaint was amended. 
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—HirIce Devras & Co, v. MAUN 
LYUN SHEIN (1924), I. L. R. 2 Ran. 
414.—IND. 


PART VI. SECT. 9, SUB-SECT. 1.— 
C. (c) i. 


2326 iv. .]}-—Pitf., an insurance 
agent, induced deft. to apply for insur- 
ance on the promise that he would 
share his commission with deft. :— 
HIeld ; the promise to share commission 
was - prohibited by Insurance Act, 
1917 (Can.), & the transaction was 
iINegal.— BERNSTEIN — . ERICKBON, 
{1921} 1 W. W. R. 834; 56D. L. R. 
616.—CAN, 


2326 v. .}—Held: while money 
paid for an illogal purpose might have 
been recovered before the effecting 
of the illegal purpose, it cannot be re- 
covered after.—LAWAON wv. FARLIY, 
[1924.1 D. L. R. 279; 1 W. W.R. 
243; 18 Sask. L. R. 4&—CAN. 


2326 vi. Contract of carriage at pro- 
hibited rate.}—In an action brought by 
a railway co. to recover from the 
shipper the differeuce between the 
minimum tariff freight rate under the 
Dominion Railway Act, 1927, s. 330, 
& a lower rate mistakenly quoted to ~ 
the shipper by an agent of the rail- 
way Co. d by the shipper :— 
Held; pltf. could not recover the 
difference as the contract was illegal 
& the parties were in pari delicto.— 
CANADIAN NATIONAL RAILWAY vw. 
Kovinsxy & Sons, (1932) 3 D. L. R. 
451; O. R, 529.—CAN. 








2387. For the cross-reference following this case, 
sf ether parties in pari delicto.] — See 
Nos. 2356, 2363, post,’? read ‘‘ Whether 
Seabata in pari delicto, see Nos. 2353-2363, 
post.” 


2339. Add. Annotations :—Distd. Hill v. Fox (1858), 
31 L. T. O. 8.118. Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
1K. B. 470. 


2850a. —— Subscription to charlty—On promise 
of knighthood—Promise by _ secretary.]|— 
PARKINSON v. COLLEGE OF AMBULANCE, LTD. 
& Harrison, No. 2011a, ante. 


2351. Add. Annotation :—Refd. Parkinson  v. 
College of Ambulance & Harrison, [1925] 2 
K. B. 1. 


23856. Add. Annotation :—Apld. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. 


2358. Add. Annotation :—Consd. Parkinson  v. 
College of Ambulance & Harrison (1924), 40 
T. L. I. 886. 


2359a. ——- Marine insurance-—Breach of Marine 
Insurance Act, 1906 (c. 41), s. 84, & Stamp 
Act, 1891 (c. 39).]| —In 1920 the KE. co. & 
the Y. co. entered into a participation agrec- 
ment effective as from Jan. 1, 1920, which 
was a@ reinsurance treaty binding the E. co. 
to cede & the Y. co. to accept a participation 
of all risks therein mentioned of the share 
retained by the E. co. accepted after Jan. 1, 
1920. In Sept. 1921, the E. co. arranged 
that the N. co. should take over the Y. co.’s 
position as from Jan. 1, 1920; & in Jan. 
1922, an agreement, hereinafter called ‘‘ the 
Outwards Treaty,’’ on the same lines & with 
the same provisions as those of the agreement 
with the Y. co. was entered into between the 
E. co. & the N. co. In 1921 the N. co. & 
the E. co. entered into another participation 
agreement, hereinafter called ‘‘ the Inwards 
Treaty,” the N. co. ceding & the IH. co. 
accepting a share of all marine risks. The 
Inwards ‘Treaty had no provisions for the 
issuing of policies, or for particulars sufficient 
to make possible the issuing of policies, to 
satisfy the provisions of Stamp Act, 189] 
(c. 39), & Marine Insurance Act, 1906 (c. 41). 
No stamped policies were in fact issued under 
any of the three agreements, & no premiums 
were ever actually paid to the N. co., which 
was credited with the proper proportion of 
the net premiums received by the E. co. 
On the compulsory winding-up of the N. 
co. the E. co. claimed to be entitled to prove 
for sums paid by it for premiums under the 
Outwards Treaty, after allowing for sums 
aid or credited to it by the N. co. under the 
Tawards Treaty. The Official Receiver 





| 
| 
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rejected the claim on the ground that both 
treaties were invalid & inadmissible in 
evidence, because they were contracts of 
marine insurance which did not comply 
with the requirements of Stamp Act, 1891 
(c. 39), & Marine Insurance Act, 1906 
(c. 41), & were unlawful; & upon a summons 
asking for an order that the proof should be 
allowed :-—Held : money paid by the KE. co. 
upon the N. co.’s taking over the reinsurance 
treaty with the Y. co. could not be recovered 
on the ground of total failure of consideration, 
as both parties knew that a continuous 
breach of the Jaw was contemplated, & as 
the treaty, assuming it to be illegal, had been 
porary carried into effect.—Re NATIONAL 

ENEFIT ASSURANCE Co., Ltp., [1931] 
1 Ch. 46; 100 L. J. Ch. 38; 144 1L. T. 171; 
[1929-30] B. & C. ht. 256. 


2360. The cross-reference following this case 
should follow No. 2359. 


2372. Add. Annotation :-—Refd. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
YT. L. h. 886. 


2375. Add. Annotations :--- As to (1) Refd. Thomp- 
son v. British Medical Assocn. (New South 
Wales Branch), [1924] A. C. 764. Aa to (2) 
Consd. Re Home & Colonial Insurance Co., 
[1930]1 Ch. 102. Generally, Refd. Palmolive 
Co. (of England) v. Vroedman (1927), 44 
T. L. R. 86. 


2387. Add. Annotation :---Consd. 
Rayson, [1936] 1 K. B. 169. 


2391. Add. Annotation :---Refd. Putsman v. 'T'aylor, 
[1927] 1 K. B. 637. 


2391a. .|—A promise may be enforceable, 
notwithstanding that the promisor has in the 
same document made promises, supported by 
the same consideration, which are void, pro- 
vided that the severed parts are independent 
& that not the kind but only the extent of 
the promisor’s obligations will be changed 
by the partial enforcement.—-PUTSMAN v. 
TAYLOR, [1927] 1 K. B. 6387; 96. J. K. B. 
315: 186 L. T. 285; 4% T. 1. R. 153, D.C. : 
affd., {1927} 1K. B. 741, C. A. 

2401. Add. Annotation :—Refd. Papadvpoulos +. 
Papadopoulos, [1930] P. 55. 


2402. Add. Annotation :—Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. BR. 44. 

2407. Add. Annolalion :—Retd. Re A Debtor (No. 
229 of 1927), [1927] 2 Ch. 367. 

2412. Add. Annotation :—-Distd. Milsted v. Hamp 
& Ross & Glendinning (1927), 71 Sol. Jo. 845. 


2427. Add. Annotation :—Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. . 44. 


Alexander v- 





PART VI. SECT 9, SUB-SECT. 1.—D. 


2373 i. Damages for breach.}—Pltf. 
agreed to sel] certain leasehold premises 
to deft., a person of enemy origin 
within War Legislation & Statute Law 
Amendment Act, 1918, s. 6, of which 
fact pltf. was aoorene :-—Held: pitf. 
might either (1) sue on the contract 
& claim damages for deft.’3 breach of 
contract in which case deft. would be 
estopped from alleging that the con- 
tract was illegal & void, or (2) sue for 
restitution of compensation in respect 
of acta of part performance by him 
while ignorant of the illegal nature of 
the contract, & before its repudiation 
uy deft.— BRANIGAN v. Sasa, [1923] 
e Z. L. R. 97.—N.Z. 


PART VI. SECT. 9, SUB-SECT. 8. 

2384 ff. ---Pitf. in ignorance 
that deft. was of enemy origin sold to 
him certain premises, the price to be 
paid by instalments. Deft. waa given 
possession, but befure all instalments 
were paid he repudiated the agree- 
ment. An action by pltf. for unpaid 
purcbasc-money having failed on the 
ground that the contract. was illegal :— 
Held: pitt. might either (1) suc deft. 
on the contract & claim damages for the 
breach, in which case deft. would be 
estopped from alleging that the con- 
tract was illegal, or (2) sue for restitu- 
tion of compensation in respect of acta 
of part performance by him while 
ignorant of the illegality, & before 
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repudiation of the contract.—-BRANIGAN 
v. SABA, [1923] N. Z. L. HR. 97.—N.Z. 


PART VI. SECT. 9, SUB-SECT. 4.—A. 


2388 vil. ———.}—FLANNAGHAN 2, 
HEALY (1900), 4 Terr. L. R.391.— CAN. 


PART VI. SECT. 9, SUB-SECT. 6. 


sq. Contract partly tllegal—FPerform- 
ance of illegal purt waived—IUegality 
no defence to action on security.}— 
ENGLEBLOM v. BLAKEMAN, [1930) 1 
W. W. RR. 565; 2D. L. R. 8243; 42 
B.C. Rh. 259; affg., (1929) 4D. L. fh. 
377; 41 B. C. R. 456.—CAN, 


Cases 2485a—2607. ENGLisH AND Empire Dicaest SuPPLEMENT. 


2485a. ———.]—-In order to deprive pltf. of his 
right to relief in equity on the ground of 
illegality in the transaction in res gan - 
which such relief is sought, there must 


a degree of illegality as is free from all a abE 2454. Add. Annotation :— Refd. 


—BARTON v. MUIR (1874), L. R. 6 P. C. 134; 
441.3. P.0.19; 31 L. T. 593; 23 W. R. 
427, P. ©. 

Annotations :—Distd. ‘Tooth v. Power, [1891] A. C. 284. 
Refd. He Transferred Civil Servants (Ireland) Compensa. 
tion, [1929] A. C. 243. 

24438. Add. Pe ee :—Distd. Hardie & Lane 

v. Chilton, [1928] 2 K. B. 306. Refd. Howard 
v. Odhams Press, Ltd., [1937] 2 All EB. R. 
509; Mutual Finance, Ltd. v. Wetton & 
Sons, Ltd., [1987] 2 K. B. 389. 


2444. Add. Annotation :—Refd. Mutual Finance, 
faa v. Wetton & Sons, Ltd., [1937] 2 K. B. 


Greenberg v. 
Cooperstein, [1926] Ch. 657. 


2456. Add. Annotation :—Refd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 


2496. Add. Annotations :—Refd. Crown Milling 
Oo. v. R., [1927] A. O. 894; English Hop 
Growers v. Dering, [1928] 2 K. B. 174; Palm- 
oS a (of Mingle’) Vv. Freedman, {1928} 


Part Vil._—Performance and Excuses for Non-Performance. 


2505a. ——— ‘* Unforeseen contingencies excepted ”’ 
—Goods obtainable from source not contem- 
plated by sellers.|—-A contract provided for 
the delivery of goods ‘‘ unforeseen contin- 
gencies excepted.’’ No particular source: 
from which ey were to come was stipulated. 
Unforeseen political complications preveuted 
the supply of the goods from the source con- 
templated by the sellers, but it was not shown 
that the goods could not have been procured 
from other sources :—Held: the above 
clause did not protect the sellers from liabilit 
to deliver the goods.—WILLS (GEORGE) 
ae Irp. v. CUNNINGHAM (R. 8.) Son & 
,{1924]2 K. B. 220; 98 L. J. K. B. 1008 ; 
Ta .T. 400; 40 T. L. R. 108. 
25388. Add. Annotation :—Refd. Fisher, Ltd. v. 
Kastwoods, Ltd., [1936] 1 All E. f. 421. 


2586. Add. Annotation :—Consd.-Trollope (Geo.) 
& Sons v. Martyn Bros. (1934), 50 T. L. R. 
544. 

2544. Add. Annotations :—Refd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, aa 2K. B. 172; Hogarth v. Cory 
(1926), 95 L. J. P. C. 204; United States 
Shipping Board v. Strick, (1926) A. ©. 5456; 
Vergottis v. Cory (1928), 05 L. J. K. B. 1002. 

2545. Add. Annotations :—Refd. Rederi Akt. Acolus 
v. Hillas (1925), 42 T. 1. R. 69; United States 
Shipping Board v. Strick, [1926] A. C. 545. 

2547. Add. Annotations : — Consd. Verelst’s Ad- 
ministratrix v. Motor Union Insce., [1925] 
2 K. B. 187. Refd. Stag Line, Ltd. v. 


Foscolo Mango & Co. (1931), 48 T. L. R. 127; 
Anastasia 8.S. Owners v. Ugleexport Charkow 
(1933), 149 L. T.*342; Dampskibsselskabet 
Heimdal v. Russian Wood Agency, Ltd. 
(1933), 149 L. T. 342; Akties Steam v. 
Arcos, Ltd., Akties Bruusgaard v. Arcos, 
Ltd. (1933), 39 Com. Cas. 158. 


2558. Add. Annotations:—Consd. Verelst’s Ad- 
ministratrix v. Motor Union Insce., [1925] 2 


K. B. 187. Refd. Hall v. Pim (1927), 137 
L. T. 585. 

2560. Add. Annotations :—Consd. Bernard v.- 
Williams (1928), 139 L. T. 22. Refd. Lock 


v. Bell, [1931] 1 Ch. 35. 
2564. Add. Annotation :—Consd. 
Williams (1928), 189 L. T. 22. 
2567. Add. Annotation :—As to (2) Refd. Bernard 
v. Williams (1928), 1389 L. T. 22. 
Add. Annotation :—Refd. 
Williams (1928), 139 L. T. 22. 
2585. Add. Annotation :—Refd. 
Williams (1928), 1389 L. T. 22. 
2590. Add. Annotation :—Refd. Akt. Reidar v. 
Arcos, [1927] 1 K. B. 352. 
2504. Add. Annotation :—Refd. Harold Wood 
Brick Co. v. Ferris, [1935] 2 K. B. 198.. 
2597. Add. Annotation :—Refd. Lock v. 
[1931] 1 Ch. 35. 


2607. Add. Annotation :—Consd. Re Wait, [1927] 
1 Ch. 606. 


Bernard  v. 


2579. Bernard Vv. 


Bernard v. 


Bell, 





PART VII. SECT. 1. 
6. Reved., 51 D. L. R. 509. 


fi. Breach of collateral contrack— 
Strict proof necessary.J—BOURDON 2, 
BELWYN, [1926] 3 D. L. R. 561.—CAN. 


PART VII. SECT. 2, SUB-SECT. 1. 


2506 iv. ———.}-——-Where W. agreed 
to pay H. £10 as damages for assault 
& give an admission in writ that the 
assault was unjustified :—Held: a 
tender of £10 under protest coupled 
with astatement that the assault was 
justified was not a compliance with 
the agreement.—WaARREN v. HESLOP 
(1925), 46 N. L. R. 89.-—S. AF. 


PART VII. SECT. 8, SUB-SECT. 1.—A. 


2582 vi. ——~.}—Where on the sale 
of a piano to manufactured for 
the buyer there was a failure to deliver 





in four months, no time being specified 
for delivery :—Held: this was not a 
lapse of a reasonable time.—FOstTER v. 
er & Co., [1923] 4 D. L. R. 
166.—-CAN 


25382 ieee 1} —-WEBBER v. CoPE- 
ae (Sask. ) (1912), 21 W. L. R. 961.— 


PP ga vill —-—.}—Hort (HENRY) & 
Sons, L OaNnaDA FOUNDRY CO. 
ow 0,0 L. R. 838; 39D. L. R 


PART VII. SECT. 8, SUB-SECT. 2.—A_ 


ni, ——.}—Where time is of the 
essence of the contract, it is the ee nee 
of the y, who has promised to 
to see that the money reaches the o 
y by or before the due data 
GHBIR Das v. SunvdarR La (1930), 
I. L. R. 11 Lah. 699.—IND. 
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PART VII. cael ay SUB-SECT. 2.— 


st. Eztenston of contract.}—JONES v. 
pas a 7 E. L. R. 190.—OAN, 
of shares.}—ROUNTREE v. 

Woop erty 66 D. o R. 305.—CAN. 


PART VII. SECT. 8, SUB-SEOT. 2.— 
D. (b). 


2607 ii. ——.}—Pltf. contracted to 
sell to deft. certain Ore on tim bers 
to be procured from Ame 
the contract being a imerecantila’o one, 
facte one in which 
time waa of the essence co the contract, 
& there being meting in the contract 
or the surrounding circumstances to 
show that the parties had a different 
intention, time was of the essence of 
the contract.-——JACKSON & a 
©. CO-OPERATIVE nates fel 
SouTH CANTERBURY, 5 OPlosay 
N.Z. L. R.2; Gas. L. R. Tb. — NZ. 


2621. Add. Annotation :—Consd. 
Williams (1928), 189 L. T. 22. 


2621a. From indefinite to definite date.)— 

. Held: in the circumstances, time was of the 
essence of the contract.—BERNARD  v. 
WILLIAMS (1928), 189 L. T. 22; 44 T. L. RB. 
487, D. CO. 


2624. Add. Annolation :—Consd. Martin v. Stout, 
[1925] A. C. 859. 


2652. Add. Citation :—sub nom. MUFFATT vv. 
Parsons, 1 Marsh, 55. 


2693a. pe v. ARNOLD (1822),7 Moore, 
C. P. 59.- 


Bernard vv. 





2698. Add. Annotation :—As to (1) Consd. Far- 
quharson v. Pearl Assurance Co., [1937] 3 
All FE. R. 124. 

2708. Add. Annotation :—Refd. Farquharson v. 
Pearl Assurance Co., [1937] 3 All E. R. 124. 


2705. Add. Annotation :—Consd. Varquharson v. 
Pearl Assurance Co., [1937] 3 All BE. R. 124. 


2784. Add. Annotation :—Refd. Broken Hill Pro- 
prietary Co. v. Lat::am (1932), 48 T. L. R. 630. 


2787. Add. Annotation : —Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 


2738. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 


2825. Add. Annotation :—Refd. British & Ben- 
ingtons v. North Western Cachar Tea Co., 
[1923] A. C. 48. 

2828. Add. Annotation :—Refd. British & Ben- 
ingtons v. North Western Cachar Tea UCo., 
[1923] A. C. 48. 


2829a. Subsequent agreement unenforceable at | 


law.|}—Rose & FRANK Co. v. CROMPTON 
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2880. Add. Annotations :—-Apprvd. Martin v. Stout, 
(1925) A. C. 359. Consd. Guy-Pell v. Foster, 
{1930} 2 Ch. 169. Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 

2881. Add. Annotations: — Consd. Guy-Pell  v. 
Foster, [1930] 2 Ch. 169, C. A. Refd. The 
British Trade, [1924] P. 104; Berners v. 
Fleming, [1925] Ch. 264; Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 


2832a. -}~Under agreements made in 
1923 & 1925, pltfs. were granted the right to 
occupy sufficient land of defts. for the pur- 
pose of constructing & working a railway 
until the termination of the exhibition to be 
held on the grounds of defts. at W. during 
1924 & 1925, whereupon pltfs. were to be at 
liberty to sell all their property & other 
assets at W.to a purchaser to whom defts. 
agreed to grant an option to occupy the land 
for the further period of one year thereafter & 
a further option to continue such occupation 
from year to year for a total period not 
exceeding six years from the closing of the 
exhibition. Pltfs. constructed a railway on 
the ground of defts., & worked it until the 
closing of the exhibition on Oct. 31, 1025. 
On Dec. 30 defts. purported to terminate 
their agrcements with pltfis. on the ground 
that same had lapsed owing to pltfs.’ delay 
in exercising the option of calling for a re- 
newal of the licence to occupy defts.’ land in 
favour of a purchaser of the railway under- 
taking :—Held: by purporting to terminate 
the agreements defts. bad coimnitted an 
anticipatory breach thereof, & plt{s. were 
entitled to damages. —-NevEn-Stor Hy. 
(WEMBLEY) v. Bririsnh Empire EXHIBITION 
(1924) INCORPORATED, [1926] Ch. 877; 95 








PART VII. SECT. 3, SUB-SECT. 2.—G. 


2620 ifi. ———.]}—Where the evidence 
showed no binding ment to en- 
large the time for delivery, but defts. 
merely permitted pltfs. for their own 
convenience to postpone the time for 
delivery :—Held: defts. were entitled 
at any time before delivery to require 

Itfa.to perform the contract according 
o ita o terms.—JACKSON & Co., 
LTD. v. CO-OPERATIVE FREEZING Co. 
OF SOUTH CANTERBURY, LTD., (1922] 
N. Z. L. R. 2; Gaz. L. R. 176.—N.Z. 


PART VII. SECT. 4, SUB-SECT. 2.—A. 


2628 1. Duty of promisee to attend.)— 
GREAT WEST SADDLERY Co., LTn. ”. 
Parme, [1929] 2 D. L. R. 274; 23 
S, L. R. 276; [1928] 3 W. W. RB. 705. 
—CAN. 


PART VII. SECT. 5, SUB-SECT. 2. 


2640 i. Stranger.}—Where a creditor 
refuses to entertain the idea of payment 
Lt an debtor or by some one ac on 

behalf, & puts it out of the power 
of the tenderor to offer payment in 4 
manner acceptable to the creditor, the 
offer of performance by a person then 
able to carry out the promise in its 
entirety is a valid tender, in spite 
of the form of it being itself not 
legal tender.— VENKATRAMA AYYAR 0b. 
GOPALAKRISHNA PILLaI (1928), I. L. R. 
52 Mad. 322.—IND. 


PART VII. SECT. 5, SUB-SECT. 6.—C, 

2704 li. ——_ ———_— ——.} — Detftt., an 
owner of land, informed D. & M., 
Pp tive purchasers, that, he would 
sell it at a certain price to that one of 
the two who would first deposit the 
purcbase-money with deft.’s solr.; & 
he so ji hig golr. D., pitt., 


(J. R.) & Brorusrs, Lrp., No. 4, ante. | 


obtained the amount in currency & 
called on the solr., telling bim that ho 
had come to pay the alee fe The 
solr. informed him that he was too late, 
since the night before he had agreed 
with M.’s solr., who had telephoned 
him that M. wished to pay the money, 
that he would treat that us an offer 
if completed in the morning. A few 
minutes later a letter arrived froin 
M.’s solr. containing a cheque (there 
was no evidence adduced that it was 
certified) & the solr. informed D., pltf., 
that M. had got the land:—Held: 
what pltf. did constituted a legal 
tender & therefore brought him within 
the terms of deft.’s offer & entitled bim 
to the land.— DUNN v. HANSON (Alta.), 
(1928) 4 DL. L. R. 606; [1928] 3 
WwW. W. R. 178.—CAN. 


PART VII. SEOT. 5, SUB-SECT. 7. 

2778 1. General rule.}—-A valid tender 
on a contract of debt is as much a 
Pemormance & discharge of debtor’s 
uty a8 an actual payiment.—DasHa- 
RATHI GHOBE v. ONDKAR ABDUL 
HANNAN (1927), I. L. R. 55 Calo. 624. 


PART VII. SECT. 6, SUB-SEOCT. 2. 
2809 siz. -}—PENMAN MANU- 
FACTURING Co. v. BROADHEAD (1892), 
21 8. C. R. 713.—CAN. 
qi. -—— -}+-Held: the 
ments relied on to establish a new 
contract were only in the nature of 
security.—MoOCUTCHEON Brick Co. 9%. 
GARDINER (Man.) (1912), 21 W. L. R. 
72; 4 D. L. R. 48 -—CAN. 


PART VII. SECT. 6, SUB-SECT. 3.— 
A. (a) i. 


2833 viii. ——~.]}—Although repudia- 
tion by a party to a contract of sale 
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L. J. Ch. 411; 135 L. T. $05 ; 70 Sol. Jo. 735. 


entitles ade fuctv the other party to 
recover damagox thus incurred, the 
vendor has the right to tusist on pre- 
serving the integrity of the contract 
& to tender the goods for delivery 
according to the tering of the sale, in 
which case iis claim for damages willl 
be more causily & readily assessed upon 
rofusal to accept by the buyer,— 
BRILLIAN'T SILK MANUFACTURING CO, 
v, KAUFINAN, (1925) 2 J. L. R. Ol; 
[1925] S.C. R. 249.---CAN. 

2833 ix. ——~.)-—-Where a co. re- 
nounced a contract befure breach & the 
other party made a new arrangement 
with the co, with the object of minimnis- 
fog his damages :—Held: he had 
adopted the renunciation & was en- 
titled to damages.—-GaARRI6( Nv. THOM- 
BEN & CLARKE TIMBER Co., [1926)} 2 
bD. L. R. 803; (19261 2 W. W. RR. &L; 
37 B. C. R. 224.—CAN, 

2833 x. JY. P. BARLEY Pro- 
DUCERS, Lrp. v. EK. C. ROBERTSON 
Pry., LTp., (1927) V. L. R. 194; 48 
A. L. T. 151; [1927] Argus L. R. 116. 
—AUS. 

2833 xi. ——-.}—-Under an agrec- 
ment between pitf. & defts. the former 
agreed to cut a certain mumbor of 
railway ties & saw limber, & the work 
was to be begun on Dec. 15 & com- 
pleted by the following Mar. 15. After 
pitf. had carried on the work for some 
weoks defts., on Jan. 31, Instructed 
pitf. to stop work & put their own men 
ou the land to take charge of the work ; 
—Held: the fact that at the end of 
Jan. pltf. did not appeur to have com 
pleted a proper proportion of the 
contract did not warrant deftsa. in 
concluding that he could not fulfil it 
by Mar. 15. Defts.’ conduct was an 
inexcusable breach of the contract 
which justified pitf, in treating it as at 





Cases 2885—2861a. 


2835. Add. Annotations :—Consd. Martin v. Stout, 
(1925] A. C. 359; Guy-Pell v. Foster, [1930] 
2 Ch. 169. Refd. Tyldesley U. D. C. v. Leigh 
R. D. C. (1925), 28 L. G. R. 248; Robert 
B. Munro & Co. v. Meyer, [1930] 2 K. B. 312; 
Maple Flock Co. v. Universal Furniture 
Products (Wembley), Ltd., [1934] 1 K. B. 
148; De Jetley Marks v. Greenwood, [1936] 
1 All E. R. 863; Chandler Bros., Ltd. v. 
Boswell, [1936] 3 All EK. R. 179. 


=835a. -}—A party to a contract who desires 
to avail himself of an act of repudiation by 
the other party must evidence his election 
to do so with every reasonable ee ay 
BERNERS v. FLEMING, [1925] 1 Ch. 264; 94 
L. J. Ch. 273; 132 L. T. 822, C. A. 

Annotation :—Refd. Never-Stop Ry. (Wembley) v. British 

Empire Exhibition (1924) Incorporated, [1926] Ch. 877. 

2838. Add. Annotations :—Refd. Maple Flock Co. 
v. Universal Furniture Products (Wembley), 
Ltd., [1984] 1 K. B. 148; De Jetley Marks v. 
Greenwood, [1936] 1 All BE, R. 863. 


2841. Add. Annotations ; —Consd. Guy-Pell v. 
Foster, [1930] 2 Oh. 169. Refd. Berners v. 





Fleming, [1925] Ch. 264; Martin v. Stout, | 


[1925] A. 0.359; Never-Stop Ry. (Wembley) 
v. British Empire Exhibition (1924) Incorpo- 
rated, [1926] Ch. 877. 
2846. Add. Annotation :—Refd. Akt. Reidar v. 
, Arcos, [1927] 1K. B. 352. 


2847. Add. Annolation :—Ref¢. Akt. Reidar v. 
Arcos (1926), 42 T. L. R. 737. 


an end, & entitled him to recover as 
damages the amount of the profits 
which he would have made had he 


should grant a sub-lease of a third 
theatre, including all offices, to B. 
The partics entered into possession, 


ENGLISH AND Empire Dicest SUPPLEMENT. 
2861. Add. Annotation :—Refd. Hillas & Co. v. 


Arcos, Ltd. (1932), 147 L. T. 503. 


2861a. —— For fixed perlod—Afterwards deter- 


minable on notice—Time for giving notice.|— 
By an agreement dated July 12, 1927, pltfs. 
& defts. agreed that pitis. were to deal with 
defts.’ entire output of Jarrow pig iron avail- 
able for delivery in Scotland, pltfs. under- 
taking to push the sale of the same in Scotland 
in preference to any other brand. They 
were to base their prices on the current prices 
for Middlesbrough pig iron, free on truck 
makers’ works or f.o.b. makers’ wharf, 
excluding Tees dues, & to pay cash on 
Mondays for the preven: week’s shipments. 
The agreement also contained the following 
clause: ‘‘ It is understood that the above 
agreement is to hold good for the period of 
twelve months from Apr. 22, 1927, with six 
months’ notice thereafter on either side to 
terminate, & that should any misunderstand- 
ing arise in connection with this agreement, 
an arbitrator should be appointed by the 
pred ny for the time being of the London 

hamber of Commerce.” Disputes having 
arisen between the parties about the prices 
which pltfs. ought to charge for the pig iron 
which they sold, defts. notified pltfs. that they 
terminated the agreement as from Apr. 22, 
1928. Pltfs. acknowledged the notice & 
accepted it as a notice terminating the 
agreement at a date six months after Apr. 22, 
1928, but defts. insisted that the agreement 





which they refused to sign, objecting 
to its terms :—Held: assuming that 
the previous documents were sufficient 


been allowed to complete the work, 
as well as the contract price [for the 
ties completed.—BOon v. BELL & BELL, 
{1932} 2 W. W. R. 304.—CAN. 


2838 fa. .])—Where the conduct 
of ono of the parties to a contract has 
becn such as would lead a reasonable 
person to the conclusion that. he does 
not intend to fulfil his part of the 
obligation, the other party to the con- 
tract, whatever in fact may have been 
the actual intention of the former, 
may treat such conduct as an intima- 
tion that tho contract has been 
repudiated. — FARSHIND, ETC. v, 
BECHELY-CRUNDALL, [1922] S.C. 
(H. L.) 173.—SCOT. 


2838 v. -}--On the facts :-— 
Held: deft. did not refuse to carry 
out the real contract & what ho 
did in the circumstances did not 
amount tuo a repudiation of the real 
oontract so as to entitle pitf to 
terminate it.—FREEDMAN v. FRENCH 
(1921), 50 O. L. R. 432.—CAN., 


2838 vi. -J—If a party declares 
his intention not to be further bound 
by a contract, this is an anticipatory 
breach upon acceptance by the other 
party. It does not matter that ths 
party so declaring is misinstructed at 

he time as to the facts upon which 
he bases such dvclaration.—CLAUaEN 
v. CANADA TIMBER & LANDs, LTD., 
[1923] 4 D. L. R. 751.—CAN. 


2838 vii. -———.)—Where a buyer 
knowing that tho seller could not 
deliver, failed to pay the deposit agreed 
upon :—Held: not a breach of con- 
tract nor repudiation.—TowNskNnp v. 
Moon Moror Co., [1924] 1 D. L. R. 
511.—CAN, 


2838 viii. Partial non-per- 
formance— Agreement substantially per- 
formed.}—By a tripartite agreement 
between the two applita., A. & B., & 
resp., it was agreed that A. should 
grant a asub-lease of one theatre to 
resp., that B. should grant a lease of 
another theatre to resp., & that resp. 














except that B. was excluded from a 
room which applts. alleged to be an 
office which B. was entitled to under the 
agreement :—Held : the possession of 
the office was not essential to the use 
of the premises as a theatre, & a refusal 
to give it did not entitle applts. to 
rescind.—FULLER’S THEATRES, LTD. 
A MusGROVE (1923), 31 C. L. R. 524.— 


2838 ix. -}—ALBERT MINING Co. 
v. SPURR (1883), 22 N. B. R. 346.—CAN. 


2838 x. ——.]}— ROBINSON v. PETERS 
(Sask.), [1927] 3 D. L. R. 131.—CAN. 

2838 xi. -}—STEIN tv. KILEEL 
(1929), 1 M. P. R. 263.—CAN, 

2888 xii. -]—DOOLAN v. SCHAF- 
CAN LYp. (1932), 5 M. P, R. 424.— 


sx. Contract with Commonwealth— 
Reasonuble belief that contract not being 
carried out —Powers of Minister.+—An 
agreement between the Commonwealth 
& bo ae whereby applt. agreed to 
provide & maintain an efficient coastal 
shipping service in the Northern 
Territory contained a provision that, 
if at any time the Minister for Home 
& Territories should ‘“‘ have reason to 
believe ”’ that the agreement was not 
being carried out by Spot. in accord- 
ance with the agreement, the Minister 
might determine the contract :—Held : 
in exercising the power the Minister’s 
function was administrative & not 
eee & therefore he might 

etermine the contract without giv 

applt. an Or porsuEnty of being heard.— 
BouoautT AY Co., LTp. tv. THE 
CODONNEAETS (1927), 40 C. L. R. 98. 


PART VII. as ee Faas 3.— 
- (a) il. 

sa. Contract by correspondence — 
Refusal to sign formal contract. }—Cor- 
tain oorrespondence memoranda 
were relied on by A ronen to prove an 
agreement by 4d . Subsequently 
a formal contract was sent to defta. 
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to establish a contract, the terms of 
the proposed formal contract modified 
materially to defts.’ prejudice the 
previous undertaking as to time of 
shipment, & defts. had rejected it & 
clearly intimated their intention to 
consider the contractual] relations at 
an end, which they were entitled 
to do.— Fusita & Co. Lp. v. 
NORTHERN FRviIT Co., LTp., [1923] 
1D. &. R. 402; 16 Sask. L. R. 4143 
[1923}) 1 W. W. RR. 59.—CAN. 


sc. Contract for correspondence course 
—-efusal to accept paners sent. |—W here 
pitfs. were ready & willing to carry out 
their contract to give a correspondence 
course in accounts & were only pre- 
vented by the refusal of deft. :—Held : 
pitfs. were entitled to judgment for 
fees.— ALEXANDER HAMILTON _INST._ 
Ce (1919), 53 N.S. R. 303.— 


PART VII. SECT. 6, SUB-SECT. 3.— 
A. (a) iii. 


2881 ii. —— -+—Pitf. contracted 
with deft. for advertising & agreed 
to pay a weekly rent in advance, if 
the rent fell into arrears, the agree- 
ment to be cancelled. In an action 
for breach of agreement, deft. pleaded 
that the contract had been avoided 
by pit. ’s default in payment of rent :— 
Held : plitf.’s default did nbdt tps0 facto 
avoid the contract, & in the absence 
of an allegation that pltf. had elected 
to treat the contract as void, the plea 
was bad.—MANNINGTON v. CLIFFORD 
(1921), 17 Tas. L. R. 18.—AUS. 


hi. Endurance test— Agreement 
among competitors to drop out wn turn.) 
—The last eleven couples of a walking 
endurance competition agreed to drop 
out in turn by drawing lots & then 
divide the prize money :—Held: this 
was a breach of the original contract 
which justified the promoters in ter- 
minating the contest & giving no pee 
money.—ZAVAGLIA v. ROGERS (193838), 
45 B. C. R 471.—CAN. 








2877a. 


was terminated on Apr. 22, 1928. Pltfs. 
brought an action for breaches of contract, 
(a) in terminating the contract before the 
expiry of the agreed term, & (b) because, as 
they alleged, defts. refused to supply them at 
“‘the current prices for the Middlesbrough 
pig iron” :—Held:; defts. were not entitled 
to terminate it on Apr. 22, 1928. It could 
only be terminated by a six months’ notice, 
which could not be given before twelve months 
had elapsed, but could be given at any time 
after the expiration of the twelve months.— 
JACKS (WILLIAM) & Co. v. PALMER’S SuIp- 
BUILDING & JRON Co. (1928), 98 L. J. K. B. 
366; 140 L. T. 473; 34 Com. Cas. 107, C. A. 
-/—Deft. was the chairman of the 
‘S. Co. which at the end of 1921 was seeking 
to issue £15,000 First Lien Debentures to 
rank pari passu with a previous issue of first 
lien debentures of the same amount; & geft. 
having interested pltf. in the matter, sent 
him a letter of indemnity dated Feb. 17, 
1922, in these terms: ‘* Regarding the issue 
of £15,000 First Lin Debentures of the S. Co. 
at the price of £0 per £100 ... I under- 
stand you are subscribing for £3,000 of the 
same at a cost to you of £2,400. In con- 
sideration of your giving me one-fourth of 
any profit you may receive on such invest- 
ment, I hereby indemnify you against any 
loss thereon. The expression ‘any profit’ 
only refers to the redemption price of £100 
per £80 which, when received, will show a 
profit of £20 per bond & the bonus out of the 
proceeds of any royalties on oil sales from the 
co.’8s properties during the currency oi the 





debentures, . . . The interest you will *- | 
entitled to reccive from the co. is excluded | 
from the consideration of profits.’ The | 


debentures were redeemable on July 1, 1925, 
but they were secured by two debenture 
trust deeds which gave power to extend the 
due date, & in Apr. 1925, steps were taken 
which resulted in its extension to July 1, 
1930. In May & June, 1925, a corre- 
spondence took place between pitf. & deft. 
in which pltf. announced his intention of 
selling the debentures, & deft. protested 
against this, claiming that they must be kept 
till their due date. On July 16, 1925, pltf. 
put the debentures up for sale, & in the 
absence of other bidders sold them to his 
son for £25. He then commenced pro- 
ceedings to recover the amount of his loss, 
but the House of Lords decided that nothing 
was payable under the indemnity until the 
due date arrived. On July 18, 1928, the co. 
went into liquidation & pltf. having re- 
purchased the debentures from his son, 
brought these proceedings to recover his 
loss :—Held: in selling the debentures pltf. 
had committed a breach of an implied term 
of the contract & having failed to maintain 
the position essential to enable deft. to 
receive the consideration for the indemnity, 
he had committed a breach of a term going to 


the root of the contract. Deft. had elected | 


by his pleadings in the previous action to 
treat the contract as at an end & pltf. could 
not therefore maintain the present actinn.— 


2885a. 


Vol. X1I.—Contract. Cases 2861a—-2809a. 


Guy-PELL v. Fosten, [1930] 2 Ch. 169; 99 
lL. J. Ch. 620; 143 L. T. 247, C. A. 


2884. Add. Annotation :—Refd. Walton Harvey, Ltd. 


v. Walker & Homfrays, Ltd., [1931] 1 Ch. 145. 


Necessity for licence to operate vessel— 
Election to operate another vessel.]—Resps. 
were owners & applts. were charterers of a 
steam trawler which was fitted with, & could 
operate as a trawler only with, an otter trawl. 
By the charterparty the vessel could be used 
only in the fishing industry. The charter- 
party was renewed for a year from Oct. 25, 
1982. At that date both parties knew that a 
Canadian statute, which was applicable, made 
it an offence to leave a Canadian port with 
intent to fish with a vessel using an otter 
trawl, except under licence from the Minister. 
In Mar. 1983, applts. applicd to the Minister 
for licences for five trawlers which they were 
operating. The Minister intimated that only 
three licences would be granted, & requested 
applts. to name the three trawlers in respect 
of which the three licences should be granted. 
Applts. named three trawlers, excluding the 
trawler now in question, & accordingly 
licences were granted for those three only. 
Applts. thereupon claitned that they were 
no longer bound by the charterparty, & to 
an action claiming the charter hire pleaded 
that the charterparty had become impossible 
of performance & their obligations under it 
ended :—//eld : there bad been no frustration 





of the charterparty, as bhe shsence of a licence 


was due to the election of appits., who re- 
mained liahle for the — hire.---MAKITIME 
NATIONAL Mist, Jarp. uv. Ociwan TRAWLERS, 
Lrp., [1935] A. C. 524; 104 1.5. 2. C. 88; 
153 L. T. 425; 70 Sol. Jo. 820; 18 Asp. 
M. l.C. 551, BP. C. 


2888. Add. Annotations :-—Apld. Re Gramophone 


Records, Ltd. (1930), GO lL. Jo. 201. Refd. 
Livock v. Pearson (1928), 883 Com. Cas. 188; 
Fowler v. Commercial Timber Co., [1930] 2 
K. 2B. 1. 


2896. Add. Annolations :—Consd. Meyrick v. Dyson 


(1925), 41 TT. L. R. 368. Refd. Mvans v. 
Employers’ Mutual Insurance Association, 
Liad., [L986] 1 K. B. 505. 


| 2899a. Effect of part-performance — Major part 


of consideration received.|—Pltf., a mental 
specialist, & the proprictor of 4 nursing 
home, sued deft. for medical attendance & 
board & lodgings of deft.’s son, w patient 
certified to be insanc; & deft. counter- 
claimed for negligence & unskilful treatiunent. 
The jury found for pitf. on the claim; & on 
the counterclaim they awarded deft. 20s., 
finding that pltf. was guilty of negligence or 
breach of duty in not entering in a book the 
occasions when the patient was confined to 
a bedroom with the door locked, such 
entries being required by rr. 13 & 16 of the 
rules made by the Comrs. in Lunacy under 
Lunacy Act, 1890 (c. 5), 8. 338 :—Held: as 
deft. had received a substantial part of the 
consideration, pltf.’s breach of duty did not 
go to the root of the contract so as to be a 
defence to pltf.’s entire claim, & judgment 
must be entered in accordance with the verdict, 


a ne NTT ee nN SR Oe A A 


ment provided that a certain sum of | resp. to determine the agreement by a 

PART VII. anes oes 3.— money to be paid by resp. should be | notice to determine & an offer to pay 

+ (0). treated aa the amount of compensation | that sum.—FULLER’s THEATRES, LTD. 

sb. Provision tr contract for liqgui- | In case of his failure to carry out the | v. MusGROVE (1923), 31 C. L. KH. 524. 
dated damages.}— A clause in an agree- ‘ contract :—Held: not to authorise ' —AUS. 
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Cases 2809a—-2946a. ENGLISH AND Eimpree Dicest SupPLEMENT. 


—MEYRICK v. Dyson (1925), 41 T. L. B. 368; 

subsequent proceedings, 41 T. L. R. 575, O. A! 
2906. Add. Annotation :—Refd. Thomas v. Ham- 

eee Borough Council, [1938] 8 All E. R. 


28911. Add. Annotation :—Refd. Fisher, Ltd. v. 
EKastwoods, Ltd., [1936] 1 All KE. R. 421. 


2911a. —— Election to treat contract 
as at an end.]—In 1929 defts. contracted to 
deliver to pltf. 25,000 tons of cement to be 
delivered as.é when required at 28s. per ton. 
Pitf. at that time anticipated the completion 
of a contract which would enable him to 
dispose of this cement, but the contract never 
materialised. The contract was then allowed 
to sleep till 1931 when, after correspondence, 
the contract was revived or a new contract 
entered into upon the old terms as to about 
24,000 tons of cement. Some deliveries 
were made, but in 1933 there was such a 
slump in the trade that it was not profitable 
for the pltf. to take the cement at 28s. He 
did by arrangement take several deliveries at 








a lower figure. In 1935 pltf., upon prices |- 


improving, again attempted to revive the 
contract. Defts. at no time gave pltf. notice 
to take delivery or determine the contract :— 
Held: (1) the acceptance of deliveries at a 
figure below the contract price in 1933 was 
_ an election on the part of pltf. to treat the 
contract as at an end; (2) the contract had 
been abandoned.—FIsuHph, Lrp. v. Easr- 
woons, Lrp., [1936] 1 All EF. R. 421. 


2927. Add. Annotation : -—Consd. Berry v. Berry, 
[1929] 2 K. B. 316. 

2982. Add. oe rener Berry v. Berry, 
[1929) 2 K. B. 3 

2934. Add. pennies :—Retd. Berry v. Berry, 
[1929] 2 K. B. 316. 


2986a. ~--—-.]——By a deed of separation dated 
Mar. 4, 1920, the husband covenanted to pay 
& monetary allowance to the wife. By an 
agreement -in writing not under seal dated 
June 25, 1928, the parties agreed that the 
terms of the deed regarding the allowance 
should be varied in certain respects. In 
Mar. 1929, the wife instituted proceedings 





claiming arrears of allowance under the deed : 
—Held: applying the rules of equity which 
must prevail when there is any conflict or 
variance between them & the rules of the 
common law with reference to the same 
matter, the plea by the husband of the simple 
contract of June 25, 1928, was a good defence 
to the wife’s action under the deed.— BERRY 
v. BERRY, [1929] 2 K. B. 316; 98 L. J. K. B. 
748; 141 L. T. 461; 457. L. R. 624. 


2938. For ** Validity of rescission of parol.] °’ read 


Validity of rescission by parol.]’’ 


2988a. S. P. INGE v. LIPPINGWELL (1772), 2 Dick. 


469; 21 E. R. 352. 


2988b. S. P. Ha p. ILCHESTER (EARL) (1803), 7 


Ves. 348 ; 82 E. R. 142. 


Annotations :-—Refd. Andrew v. Andrew (1855), 3 Sm. & G. 


- Dickenson v. Hace bh (1861), 11 C. B. N. S. 341; 


Louis v. Louis (1864), 8 ew Rep. D. 369 ; In the Estaie of 
Tollemache, {1917}) P. 246 Van Der Loeff, 
Burnyeat v. Van Der Loeff, ein C 653. 


29041. Add. Annotations :—Refd. British & Ben- 


ingtons v. North Western Cachar Tea Co., 
[1923] A. C. 48; Newsholme v. Road Trans- 
port & General Insce., [1929] 2 K. B. 356; 
Besseler, Wacchter Glover & Co. v. South 
Derwent Coal Co., [1938] 1 K. B. 408. 


2944. Add. Annotation :—Refd. Knapp-Fisher v. 


Crisp, [1936] 3 All EK. R. 560. 


2945. Add. Annotations :—Apld. British & Ben- 


ingtons v. North Western Cachar Tea Co., 
[1923] A. C. 48; Rose & Frank Co. ». 
Crompton, [1925] A. C. 445. Refd. Royal 
Exchange Assce. v. Hope, [1928] Ch. 179; 
Besseler, Waechter, Glover & Co. v. South 
Derwent Coal Co., [1938] 1 K. B. 408. 


2946a. —-—.]—In a contract for the sale of goods 


a term as to delivery of the goods is a 
term of the sale, & an alteration of that term 
is an alteration of the contract, which must be 
evidenced in writing, if the goods are of the 
value of £10 or upwards, in accordance with 
the Sale of Goods Act, 1893 (c. 71), 8.4 The 
general principle to be deduced from the 
authorities is that if the parties agree to 
substitute a new contract for the original 
contract, or to vary its terms, that agreement 





PART VII. SECT. 6, SUB-SECT, 3.—C. ; it could not be said to have been , to the state they were in prior to the 


2900 v. .}—Where applt. had | terminated, 
an election to rescind :—Held: he 
bad by his conduct itn going on with 
the agreement & taking advantage 
under it. irrevocably exercised his 








but where finding that | contract. The right of thé party 
Itfs.’ attitude was unalterable, defts. {| misled to be put into the position in 
ecided to acquiesce in it, & com- {| which he was before the contract 
municated such acquiescence to pltfs., | includes the right to be inde ed 
the contract between the 
put an end to.—JHANDOO 


arties was | from the consequences & obligations 
AL-JaGAN | which are the yt - ee contract set 


iA ante Peat the, Astoemont. | NaTH v. PUHL CHAND-FATEN OHAND | aside. LEWIS = b v. Howson, 
Gnove (1923) 41 OTe Re S34. -AUS. | (1924), 1. L. R. 5 Lab, 497.—IND. W.W. tor e'as R207 A oe 
2000 vi. ———.]— Dofts. ordered sd. Collateral contract not ter- : 


With some trifling exceptions all the 
foods wero in accordance with the 


minated.J—MURRAY v. DELTA COPPER 
certain goods ‘manufactured by pltfs. Co, LTD., [1925] 4D. L. R. 1061.—CAN. 


PART VII. _ 2 & SUB-SECT. 6.— 
s a e 





uirements of the contract & reason: x 4. 2988 iii. STANLAKE 0 
ably fit for the purpose for which they sie VIL. SECT. 6, SUB-SECT. HAND Sask.) (idea) § 8 W. Ww. "R. are > 
were supplied. Some of the goods greement under seal.) — Long | 70 p. L. R. 8 
were returned & an adjustment made delay int bringing action cannot defeat 2938 Iv. hea the 


real 
concerning them :—Held;: defts. had | the enforcement of an agreement under " 
waived any right they ht have | eeal where the twelve years specified promise of 8 aim for fieeaah ach. of 


had to repudiate the contract because | by Stat. Limitations have not e to: peeciid: & 
of the delivery of defective ds.— | —-McoCoRMACK v. ROBINEON, mer) warranty 
HamILToN GraR & Macni KE OO 8 3D. L. R. 876; 2 W. W. sale of goods of the value of £10 or 


Lrwis BroTrsers, (1924) 3 db. L. R. CAN. 
367.—OAN. 


upwards by the mutual return of the 
consideration is enforceable although 


PART Vil. SECT. 6, SUB-SECT. 6. Ot Dre Fain (19s1] N. ZL Re. 


PART VII. SECT, 8, SUB-SECT.3.—D. | ar, riphts of partics—Indemn(fieaHion | 1086. —NZ. 


so. Contract absolutely terminated.) | ¢f party misled from ob 


2988 iii. ——. verbal contract, 


—-Where there was a distinct & | tract.}-—Where rescission of a panteact  lagapeie Seances my or not, is anficiont 


unequivocal refusal by pltfs. to r- | is ered the ct. has 


written contract.— 
form their contract :—Held: eo long | make a hee allowance & to do what is {| Mason a haart poeta 34) 3 D. T R. ae 
as defts. were contin to urge or prac y just, although it may not | 8 M.P ’R. poved, [298 5) 8, © 
parties precisely | 656; 2D. LR , 641.—C 


demand compliance with the contract, 


able to restore the 
32 


must be in writing. But if the variation is 
& mere voluntary forbearance to insist on 
delivery or acceptance according to the strict 
terms of the contract, the original contract is 
not affected, & the obligation to deliver & 
to accept the full contract quantity still 
continues..——_BESSELER, WAECHTER GLOVER 
& Co. v. SouTH DERWENT CoaL Co., Lrp., 

[1938] 1 K. B. 408; [1937] 4 All E. R. 552 ; 

107 L. J. K. B. 365; 158 L. T. 12 B4 
T. L. R. 140; 43 Com. Cas. 86. 

2958a. Add. Citation :—28 Com. Cas, 265. 

Add. Annotations :—As to (1) Consd. Rose & 
Frank Co. v. Crompton, [1925] A. ©. 445. 
aoe Sa Exchange Assce. v. Hope, [1928] 


2960. Add. Annotation :—Refd. Besscler, Waechter 
Glover & Co. v. South Derwent Coal Co., 
[1938] 1K. B. 408. 


2962. Add. Annotation :—Refd. Besscler, Waechter 
Glover & Co. v. South Derwent Coal Co., 
[1938] 1 K. B. 408. 


2968. Add. Annotations :—Refd. British & Bening- 
tons v. North Western Cachar Tea Co., [1923] 
A. C. 48; Bessele:, Waechter Glover & Co. 
South ‘Derwent Coal Co., [1938] 1 K. B. 
O08. 


2964. Add. Annotation :—Refd. British & Bening- 
tons v. North Western Cachar Tea Co., (1923] 
A. C. 48. 

2965. Add. Annotation :—Refd. Rose & Frank Co. 
v. Crompton, [1923] 2 K. B. 261. 

2966. Add. Annotation :—-Refd. Besseler, Waechter 
Glover & Co. v. South Derwent Coal o., 
[1938] 1 K. B. 408. 

2967. Add. Annotations :—Refd. British & Bering- 
tons v. North Western Cachar Tea Co., [1923] 
A. C. 48; Besseler, Waechter Glover & Co. v. 
South Derwent Coal Co., [1938] 1 K. B. 408. 


2968. Add. Annotation :—Refd. Besseler, Wacchter 
Glover & Co. uv. South Derwent Coal Co., 
[19388] 1 Kk. B. 408. 


ee 


PART VII. SECT. 6, SUB-SECT. 6.— 
B. . (b) i. 


PART VII. SECT. 6, SUB-SECT. 6.— 
C. (a). [1923} 4 D. L. 


Vol. XIL—Contract. Cases 2946a—3081a. 


2970. Add. Citation :—28 Com. Cas. 244. 


2975. Add. Annotations :—Refd. Jacobs v. Batavia 
& General Plantations Trust, {1924] 1 Ch. 
287; Berners v. Fleming, [1925] Ch. 264. 


2991. Add. Annotation :—As to (2) Consd. Koch 
v, Dicks, [1933] 1 K. B. 307. 


8083. Add. Annotation :—Refd. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 


8038. Add. Annotation :—Refd. Hong Kong & 
Shanghai Bank v. Lo Lee Shi, [1928] A. C. 5 81. 


8040. Add. Annotation :—Refd. Re Whitrod, Bur- 
‘rows v. Bax (1925), 70 Sol. Jo. 209. 


3041. Add. Annotation :—Refd. Ite Spollon & 
Long’s Contract, [1936] 2 All E. R. 711. 
3042a. -}—An alteration in a decd is presumed 
to have been made before execution.—AHe 
SPOLLON & Lona’s Contracr, [1936] Ch. 
7133 [1986] 2 AIL Td. R. 7113 105 1. 5. Ch. 
347; 155 L. J. 554; SO Sol. Jo. 510. 

3069. Add. Annotation :—Consd. Hong Kong & 
Shanghai Bank v. Lo Lee Shi, [1928] A. C. 181. 


8077. Add. Annotations :—-Apld. Kennedy v. 
Thomassen, [1929] 1 Ch. 426. Refd. Bell] v. 
Lever Bros., Ltd. (1931), 146 J.. T. 258. 


8078. Add. Annotations :—Refd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258; Robert A. 
Munro & Co. v. Meyer, [19380] 2 K. B. 312. 


3078a. ——-.]—-BaARRow, LANE & BALLARD, LTD. 
v. GILBERT J. MCCAuUL & Co. (1929), 73 Sol. Jo. 
. 461. 

3080. Add. Annolation :-—As fo (1) Refd. Tatem, 
Ltd. v. Gamboa, [1988] 3 ATP Mw. RR. 135. 
8081a. .~/—Under the will of her then husband 
made in 1902, & a separation decd & scttle- 
ment made in 1903, V. was entitled to two 
annuities of £200 each. Testator, who was 
also the settlor, died in 1913, & V. afterwards 
married a Dutch subject, & for the remainder 
of her life resided in Ilolland. In 1927 the 
trustees of the will offered to redeem both 
annuities, & after some negotiations were 








ee nee 





LUMBER YAkis, Lb. 


wv. MEAGHER, 
kh. 1096; kh. 


3 W. W. 


2947 iii. ——.}—EKAULBACH vt. 
oe zy {1930}. 1 bd. L. R. 983; 1 
M. P —CAN. 


PART VII. SECT. 6, ae 6.— 
B. (b) i 


oi. ——.}-A aonteaat equa to 
be in wilting cannot ney ed by a 
hew oral agreement, even if the varia- 
tion relates to a part of the contract 
which, if it stood by itself, would not 
ve required to be in writing.—NUGENT 
vo. Davigs, (1923] 1 D. L. R. 1040; 53 
QO. L. R. 458.—CAN. 


PART VIL ag hak 6, SUB-SECT. 6.— 
(b) ili. 


Raho of time—For 
delivery of goods.}—Held: since the 
contract of © was one which was 
required by Stat. Frauds to be in 
writing, a verbal postponement of the 
date of delivery was not a variation 
of the contract.— DOWLING = Rag, 
H. ae rie veaey Pry., Lrp Rak, 
Rag (1927), 39 C. i: R. ae 


[1937] V. L. R. 294; [1927] Argus L. R. 
149.—AUS. 
ei. -~— For cutting & removal of 
timber.}—LawRENCE 0. ERRINGTON 
(1874), 3) Gr. 261.—CAN. 
PART VIL SECT. S SUB-SECT. 6.— 
¢ Vv. 
sa. Contract relating to log scaling. 
Gopo ». GALBRAITH & SONs, Poko) 
1 D. L. R. 484.—CAN. 


sb. What amounts to.j—- Where a 
clause in an agreement provided that 
a certain swu of money should be 
treated as the amount of compensation 
if the contract was not carried out :— 

: the giving of such an offer 
& notice to determine the agreement 
did not constitute a rescission by 
mutual consent.—-FULLER’S THKATRES, 
LTpD. tv. MUBGROVE (1923), 31 C. L. KR. 
524.—AUS. 


PART VII. SECT. 6, SUB-SECT. 7. 


2988 vil. ——-.]--After repndiation 
by mutual consent, a contract cannot 
be revived by a unilatecal act.— WEL- 
LINGTON OIL & Gas Co. v. ALBERTA 
Prive LINE Co., [1934 ioe ne I. R. 440; 
affd., (1936] 2 ’D. L. R. 335.—CAN. 

so. On Cee eee contract, r 
ae ua a LTpD. 
CAN CEMENT Lrp., 1926] 
1D. “La R. 496; 19267" 8. C. R 44.—~ 
CAN. 


PART VII. SECT. 7, 


si. Distinguished from _ rescission.) 
here is a difference between can- 
cellation rescission. The logical 
consequences of true rescission are 
the returning by each party of the 
benefits he has received, or restitutio 
in tntegrum. Cancellation means de- 

termination of the contract without 
restitution. PRimEAC & IMPERIAL 
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1308.---CAN, 


PART VII. SECT. 8, SUB-SECT. 3. 


sk. Substitution of party.+—-To effect 
a sale an agent decided to buv the 
article bimself & then sell to the 
‘Yo do this he altered a con- 
tract substituting his hal pee fur 
that of his principal :—H the 
contract was avoided by fae ultora- 
tion.— ROYAL BANK OF CANADA 02. 
PRANK, [1923] 4 D. lL. R. 1213.—CAN, 


sl. Addilion of provision for puay- 
ment af com nd interesl.}—Lleld > an 
alteration in ww matoriul respect.—~ 
PARBAT! CHARANMUKHIERJEL v. AMA- 
HENDRA NATH BHATLACHARJEE (1925), 
I. L. R. 53 Cale. 418.—IND. 


buyer. 


Alteration tn writting of printed 
form: }—-In the case of 4 conflict 
between different clauses of an agree- 
ment arising from the expunging oF 
alteration by pen & ink of certain 
bide of a printed form in genersl 

® greater effcct is tu be attributed 
to ‘the writing than tw the pried 
words.—E NIGHT Sugar Co., 

EBSTER, (1929) 4 D. L. R. 591: : is 
Ww. : Alta. 


evad. on ‘facta, {1930} 3S. OC. R. 518; 
4D. L. R. 343.—CAN. 


PART VII. SECT. 8, SUB-SECT. ae a 


3045 {. General rule.}-~-TRORN 
Wit..i4Ms (1887), 13 O. R. 577 RN CAN. 


B082a. 


8088. Add. Annotations :—Refd 
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PART VII. SEOT. 9, SUB-SECT, 2.—B 
3096 v. 


informed by V.’s solrs. that they would advise 
her to accept £6,000 for redemption, the 
annuities to be paid in full up to the date 
of redemption. The trustees sent the solrs. 
a draft release for their approval. V. having 
informed her solrs. that she would accept the 
offer of £6,000, they sent her the rejease 
engrossed for her execution, & she executed 
it on Jan. 12, 1928. On Jan. 17 she died, 
but no notification of her death was received 
by her solrs. in London until Jan. 31. Inthe 
meantime the trustees having been informed 
by V.’s solrs. on Jan. 24 that she had accepted 
the £6,000, on Jan. 30 paid the money to 
them, being in ignorance of V.’s death :— 
Held: (1) there was no concluded contract 
for the sale & purchase of the annuities, as 
the purchasers could not have intended their 
offer to be accepted by the vendor merely 
executing a document; (2) even assuming 
there was a concluded contract, there was a 
total failure of consideration, owing to the 
death of the annuitant before completion, 
& the trustees were entitled to recover back 
the £6,000.—KENNEDY v. THOMASSEN, [1929] 
1 Gh. 426; 98 L. J. Ch. 98; 140 L. T. 215; 
45 T. L. R. 122. 





post. 


3083. Add. Annotations :—As to (1) Distd. Siveyer 


v. Allison, [1935] 2 K. B. 493. As to (2) Refd. 
Fender v. Mildmay, [1937 3 All E. R. 402. 


8084. Add. Annotation :—Refd. Cammell, Laird 


& Co. v. Manganese Bronze & Brass Co., 
[1934] A. C. 402. 


G. W. Ry. v. S.S. 
Mostyn, [1928] A. OC. 57; Walton Harvey, 
ee Soe & Homfrays, Ltd., (1931] 


8090. Add. Annotation :— Refd. Ilford U. D. C. 


v. Beal & Judd, [1925] 1 K. B. 671. 


8090a. For the existing paragraph substitute the 


following paragraph :— 

Absolute contract.|—By a contract dated 
Aug. 16, 1922, the sellers sold to the pur- 
chasers about one thousand boxes of Smyrna 
sultanas at 60s. a cwt. c.i.f. London, to be 
shipped from Smyrna by steamer to London 
during Sept. 1922. Smyrna at the date of 
the contract was in the occupation of the 
Greeks. On Sept. 9, 1922, it was taken by 
Turkish forces & shipment became impossible, 
with the result that the sellers did not ship 





— 





-J]—Where a contract 


.]—SHALES v. SEIGNORET, No. 3103a, 


‘3093. 


8094. 


8094a. ——- -—-—.] 


3095. 


contract for the supply of electrical 
onergy by the former to the latter. 


Cases 308la—3095. ENGLIisH AND Empire Digest SUPPLEMENT. 


any of the goods. The buyers claimed 
damages, & the dispute went before arbitrators, 
who stated a case for the opinion of the 
ct. under Arbn. Act, 1889 (c. 49), s. 7. 
The sellers said that they were excused from 
performance on the grounds (1) that the 
contract became illegal when the port of 
shipment came under Turkish control, as a 
state of war at that time existed between 
England & Turkey; & (2) that a state of 
circumstances had arisen which made the 
contract impossible of performance & that 
differed totally from the conditions with 
reference to which the contract was made :— 
Held: mere impossibility of performance did 
not discharge a party where performance 
was not naturally impossible, unless such a 
state of affairs had arisen as displaced the 
fundamental basis of the contract; in the 
absence of any strike, war or force majeure 
clause, the buyers were entitled to damages 
for failure of the sellers to deliver.—SARGANT 
(W. J.) & Sons v. PATERSON (ERIC) & Co. 
(1923), 129 L. T. 471; 39 T. L. R. 378. 


Add. Annotations :—Consd. First Russian 
Insce. v. London & Lancashire Insce., [1928] 
Ch. 922; The Penelope, [1928] P. 180. Refd. 
Larrinaga v. Soc. Franco Americaine Des 
Phosphates De Medulla (1923), 92 L. J. K. B. 
455; Kursell v. Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 569; Re Wait, 
[1926] Ch. 962 ; May v. May, [1929] 2 K. B. 
386; Graves v. Cohen (1929), 46 T. L. R. 
121; Walton Harvey, Ltd. v. Walker & 
Homfrays, Lid., [1931] 1 Ch. 274; A.-G. of 
Trinidad & Tobago v. Gordon Grant & Co., 
[1935] A. C. 5382; Kulukundis v. Norwich 
Union Fire Insurance Society, [1936] 2 All 
Ii. R. 242; D/S A/S Gulnes v. Imperial 

shemical Industries, Ltd., [1938] 1 All EK. R. 
24; Tatem, Ltd. v. Gamboa, [1938] 3 All 
KH. R. 135. 

Add. Annotation :—Refd. N. V. Kwik Hoo 
Tong Handel Maatschappij v. Finlay, [1927] 
A. C. 604. 

SARGANT (W. J.) & SONS v., 
PATERSON (Eric) & Co., No. 3090a, ante. 

Add. Annotations :—Refd. Cantiere Navale 
Triestina v. Handelsvertretung der Russe 
Soz. Fod. Naphtha Export (1925), 94 L. J. 
K.B. 579; Hirji Mulji v. Cheong Yue S.S. Co., 
[1926] A. C. 497; IXulukundis v. Norwich 
Union Fire Insurance Society, [1936] 2 All 
i. R. 242. 











fire in deft.’s works. On the contrary, 
deft. agreed to indemnify pltf. from 


to thresh a whole crop does not provide 
for the righta & liabilities of the parties 
in the event of the threshing being 
interrupted by weather conditions, it 
will be held that the contract was based 
on the assumption that the state of the 
weathor would remain such as to permit 
the threshing being done with nothing 
more than temporary interruption, &, 
therefore, although the contract. will 
not be determined by a slight storm, 
a permanent break in the weather 
making threshing impossible for an 
indefinite period will put an end to it: 
& when so ended the thresher is entitled 
to recover for the threshing which he 
has already done.—KL&EIN vr. SANDER- 
gon, (1928) 3 D. L. R. 2943 [1928] 
rae W. A. 289; 23 Alta. L. R. 467.— 


sd. Harthquake.}—On July 14, 1927, 
pltf. & deft. entered into a written 


The agreement was to be for a period 
of five years from the date of com- 
mencement of supply (Novy. 1, 1927), 
& ‘* therefore shall be continued sub- 
ject to its being determinable by either 
party giving to the other six months’ 
notice in writing from the first day 
of any month.” The agreement con- 
tuinod clauses providing tbat deft. 
pod to pay the minimum amount 
of £1,000 per annum, during the cur- 
rency of the agreement, whether the 
deft. took electrical energy to such 
value or not from pltf.; that if, as the 
result of action by constituted 
authority, deft. was prevented from 
operating or passing over the contract, 
16 contract was to determine ; 
sroviding also as to failure of ale 
ue to accidents to mains & suchlike, 
& for rebate in ce of current for 
interruptious. There was no. ex- 
emption provided for in the event of 
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injury or destruction by fire or other- 
wise of pltf.’3 meters or apparatus on 
deft.’s premises; & oxpress provision 
was inserted in respect of certain 
specified untoward intcrruptions so far 
as pltf. was concerned. The carth- 
quake on Feb. 3, 1931,* extensively 
damaged deft.’s meat-freezing works, 
& it would have involved some nine 
or ten months’ work & the expenditure 
of £33,000 to havo reinstated the 
oremises ready for use as & meat- 
eezing works. Deft. did not re- 

instate, & from Feb. 3 (except for a 
trifling immaterial supply) took no 
power from pltf. Deft.’s contentions 
in pltf.’s action cl g moneys 
alleged to be due under contsgact were, 
inter alia, that the contract was for 
five years only, & that frustration by 
the damage caused by the earthquake 
ormance on deft.’s 


had excused 
part :—Held: (1) the earliest time 


80998a. Sarkar” 


within which the contract could be 
determined by notice was five years & in Tamplin S.S. 
six months; (2) the defence of frustra- 
tion by the Napier carthquake had 


8099. Add. Annotation :—As to (1) Distd. Walton 


Harvey, Ltd. v. Walker & Homfrays, Ltd., 
{1981} 1 Ch. 274. 





-]—The lessees of a hotel entered 
into two contracts with a firm of advertising 
agents, under the terms of which the latter 
were entitled to erect & exhibit, for a term 
of years, upon the roof of the hotel, electrically 
illuminated advertisements. An electric sign 
was duly erected. Before the expiration of 
the term the local authority, in exercise of 
ite statutory powers, served the lessees with 
a notice to treat for the purchase of their 
estate & interest in the hotel, &, ulti- 
mately, having .acquired the reversion to 
the lessees’ term, took possession, closed the 
hotel, & began to demolish it. The electric 
sign was removed by arrangement with the 
advertising agents, who subsequently com- 
menced an action against the lessees to 
recover damages for breach of the two con- 
tracts :—Held: the local authority had 
acquired defts.’ interest in the premises by 
compulsion ; the two contracts did not confer 
upon pltfs. any proprietary interest or estate 
in the hotel; &, as it could not be said that 
both pau to those contracts had made 
their bargain upon the footing that if the 
local authority exercised their powers & took 
the hotel the contracts were to be discharged, 
there must be a declaration that defts. 
were liable to pltfs. for damages for breach of 
those contracts.—WALTON Harvey, Lt. 
v. WALKER & Homrrays, Lrp., [1931] 1 Ch. 
274; 144L. T. 331; 29 L. G. R. 241, C. A. 


Aneoenon :—Refd. Mussett v. Standen (1935), 1% Sol, do. 


8100a. Abolition of office.}—In pursuance of au 


Order in Council applt. was appointed by 
letters patent to be a member of a Board 
established by a statute of Canada which 
specified the period of the appointment & 
the salary attaching to it. During the cur- 
rency of the appointment, as extended by 
subsequent Orders in Council, the Parlia- 
ment of Canada abolished the office by re- 
pealing the provision which established the 
Board; no compensation to the member 
was provided. By a petition of right applt. 
claimed damages for breach of contract :— 
Held: the claim failed, because so far as 
appit.’s rights were contractual further per- 
formance of the contract had become im- 
possible by statute ; as any right under the 
appointment was subject to determination 
in that manner, the cael ahead Act, 
R.S.C., 1927, s. 19 (c), which preserves 
rights acquired under a repealed enactment, 
did not assist applt., & the repealing statute 
did not interfere with any civil right in the 


test propounded by Lorp LOREBURN 


Mezican Petroleum 
{1916} 2 A. C. 404 


Vol. XII.—Contract. Cases 3099—3124. 


Province.—REILLY v. R., [1934] A. 0. 176; 
oe eae C.41; 150 L. T. 384; 507. L. R. 
212, P. C. 


8101a. ——— All available shipping requisitioned. | 


—In an action brought in Singapore in Aug. 
1917, defts. counterclaimed damages for failure 
by pltf. to deliver sugar sold by him to be 
shipped & delivered at Bombay. The ship- 
ment of the sugar had been prevented by the 
requisitioning of ships by the British Govt. :— 
Held: Civi} Law Ordinance No. III (Str. 
Sett. No. VIII. of 1909), s. 5 (1), which 
provides that in all questions which arise 
for decision in the Colony ‘‘ with respect to 
mercantile law generally, the law to be 
administered shall be the same as would be 
administered in England in the like case, at the 
corresponding period, unless in any case other 
provision is, or shall be made, by statute,’’ 
made Defence of the Realm Amendment 
Act No. 2, 19156 (c. 37), & Courts (Kmergency 
Powers) Act, 1917 (c. 26), applicable to the 
case, & the latter Act gave a good defence 
to the counterclaim whether the requisition- 
ing was under Defence of the Realm Act, 
1914 (c. 29), or under the prerogative power. 
—SENG Dusit HIN v. NAGURDAS PURSHOTUM- 
pas & Co., (1923) A.C. 444; 921. J. P.O. 
1413; 128 L. T. 780: sub nom. HIN v. 
PursuoTuMDAS & Co., 39 T.. L. R. 226, P. CO. 


Annotation :—Consd. Shaik Sahied Bin Abdullah Bajeral 
v. Sockalingam Chettiar, [1933] A. CG. 342. 


31038a. ——.]—-(1) If a man covenants to accept 


£1,000 bank stock on three days’ notice upon 
or before a particular day, it is no excuse for 
him that the party to make the transfer had 
no stock before the day on which he was to 
make it. (2) Aman cannot be sued for money 
he covenanted to pay on the performance of 
a particular act if he prevents such _per- 
formance.—SHALES v. SEIGNORET (1699), 1 
EY aaa 440; 12 Mod. Rep. 248; 91H. f. 
1192. 


3115. Add. Annotations :-—Consd. Browning v. 


Crumlin Valley Collicries, [1926] 1 K. B. 522. 
Refd. Maloney v. St. Helens Industrial Co- 
operative Society, Ltd., [1933] 1 K. B. 298 ; 
Lind v. Johnson, [1937] 4 All Id. R. 201. 


3121. Add. Annotations :—Refd. The Penelope, 


[1928] P. 180; Lind v. Johnson, [1037] 
4 All &. R. 201. 


8122. Add. Annotations :—Refd. Maloney v. St. 


Helens Industrial Co-operative Society, Ltd. 
[1933] 1 Ik. B. 293; Lind v. Johnson, [1937] 
4 All E. R. 201. 


3123. Add. Annotation :—Refd. The Penelope, 


[1928] P. 180. 


3124. Add. Annotation :—Refd. The Penelope, 


[1928] P. 180. 


On salo of a heating apparatus the 


» Lid. v. Anglo- vendor failed to complete the installa- 
Products Co., Itd., 


» viz., ‘‘ Were the dismantled the unit :—Held: he bad 


tion in minor details. The purchaser 


not been established, & the contract 
had not been discharged by reason of 
the damage to deft.’s freezing works 
by that earthquake, on the following 

unds: earthquakes occur frequently 
n New Zealand, & most business men 
in charge of large business premises 
either insure or consider whether the 
risk shall be taken by tho business 
itazelf. The clauses referred to above, 
the fact that no exemption was pro- 
vided for in the event of fire in deft.’s 
premises, & the circumstances of the 
case, made it impossible to apply the 


J.8. 


altered circumstances such that, had 
they thought of them, they would 
. .. 88 sensible men have said, ‘ If 
that happens, of course, it is all over 
between us.’ ’’——HAWKE’S Bay ELEo- 
TRIC-POWER BOARD v. THOMAS BORTH- 
wick & SONS (AUSTRALIA), LTD., {1933} 
N. Z. L. R 873.—N.Z. 


PART VII. SECT. 9, SUB-SECT. 2.-— 
e C3] e 


D. (c) 


sk. Sale of apparatus to be installed— 
Apparatus dismantled by purchaser. j— 
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rendered performance of the contract 
Impossible, & was liable for the con 
tract piece less the costs of completing 
instalation.—DOMINIQUE v. WORKMAN, 
(1935) 4D. LL. R. 726.---CAN. 


PART VII. SECT. 9, SUB-SEOCT. 2.— 
H. (b). 


sk. Crop-sharing lease —~- Weather 
rendering tillaye tmpossible.}—Held: 
applying the principle established 
by the cases as to tho legal effect of the 
frustration of a contract, the proper 
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8137. Add. Annotations:—As to (2) Consd. Haskell 
v. Marlow, [1928] 2 K. B. 45. Generally, 
Refd. Cruse v. Mount, [1933] Ch. 278. 

3148. Add. Annofation :—Consd. Jardine v. A.-G. 
for Newfoundland (1932), 48 T. L. R. 199. 
8149. Add. Annotation :—Expld. Re Wait, [1927] 

1 Ch. 606. 
8158. Add. Annotation :—Refd. Walton Harvey, 
td. v. Walker & Homfrays, Lid., [1931] 

1 Ch. 274. 

2162. Add. Annotation :—As to (8) +e Sargant 
v. Paterson (1923), 129 L. T. 471 

8166. Add. Amnotations :—Consd. First Russian 
Insce. v. London & Lancashire Insce., [1928] 
Ch. 922. Refd. Browning v. Crumlin Valley 
Oollieries, [1926] 1 as B. 622; Hirji Mulji 
v. Cheong Yue S.S. Co., [1926] A. ©. 497; 
The Penelope, [1928] P. 180 ; May v. May, 
1929] 2 K. PS. a Ottoman Bank v. Cha- 

arian, [1930] A. 277; Walton Harvey, 

td. v. Walker a ‘Homfrays, Ltd., {1931] 
1 Ch. 145; Barras v. Aberdeen Steam Traw!l- 
ing & Fishing Co., Ltd., [1933] A. C. 402; 
Chandler Bros., Ltd. v. Boswell, [1936] 3 
All &. R. 179. 

3166a. Contract for band performances——Public 

-mourning.|—Pltf. was the leader of an 

' orchestra whose performance was of a light 
& comic nature. His contract of employ- 
, ment with the defts. contained a ‘‘ no play, 
no pay’ clause. On Mon. Jan. 20, 1936, 
the news having spread tuat the condition 
of His Majesty King George V. was serious, 
ioe was informed by defts. that his per- 
cormance would not be required ; & following 
upon the King’s death, pltf.’s performance 
was again pore until the end of the 
same week. Pitf. & his orchestra were at 
all these times ready & willing to perform. 
In answer to pltf.’s claim for the contract fee 
for the six days defts. alleged that circum- 
stances over which defts. had no control had 
intervened to make the performance im- 
possible :—Held: the refusal of deft. to 
allow the performance on the Mon. & Tues. 
was reasonable, but there was no good 
reason for the refusal on the other four days, 
& pitf. was entitled to be paid his fee for 
those days.-—MINNEVITCH v. CAFR DE Paris 
(LoNDRES), Lrp., [1936] 1 All H. R. 884; 
52 T. L. R. 4183 80 Sol. Jo. 425. 

3166b. Contract for aerial advertising—Com- 
mercially unreasonable to continue. }—Pltfs. 
& defts. entered into a contract whereby 
pltfs. were to advertise defts.’ goods by flying 
over various towns trailing behind the 
aeroplane words advising the pee to buy 
defts.’ products. Defts. agreed to pay £500 
for two tours of twenty-four hours each, 
excluding dead time, the hours to be dis- 
tributed as defts. wished, & at dates & times 


which they approved. There were to be. 
25 miles of free flymg poe each town, 


order to make was to-declure thet the | tain specified temperature of heat — the contract was frustrated :—Held : 
seria. were the basis of | Chanor of furnace.}—-Muas | 


& any extra | was to be paid for. 
Scheds. of times & as es were agreed, but it 
was recognised that exact compliance with 
these was dependent on the weather. it 
was agreed that the pilot was to keep in 
close touch with defts. & was each day to 
telephone to get their approval of what he 
t sed to do, & to send a report of what 

done. This he did until Nov. 10, 
1937. No telephone cemmunication was 
received from bis palot after Nov. 0, nor 
were any arrangements made for flights on 
Nov. 11. At about 10.45 am. on Nov. 11, 
defts.’ representative saw the pilot flying 
over Manchester & Salford while the Armistice 
services were in progress, & the pilot flew 
over the crowded main square in Salford 
during the two minutes’ silence, te the horror 
& indignation of the thousands of people 
there. The result of this flight was a vigorous 
denunciation of defts. & the receipt of many 
letters announcing that their goods would be 
boycotted. Defts. immediately placed adver- 
tisements in several of the chief newspapers 
circulating in the district, & letters of explana- 
tion & apology were written to the newspapers 
by pitis. & the pilot. As a result of this 
fight there was a marked drop in the demand 
for defts.’ goods. Pltfs. sued defts. for 
£170 7s. 11d. in respect of part of the adver- 
tismge done under the contract & defts. 
counterclaimed for damages, & for a declara- 
tion that they were no longer bound by the 
contract. Pitfis. contended that unreason- 
able expense had been incurred by defts. 
in advertising, & that only special & not 
general damages should be given for pecuniary 
loss in respect of breach of contract. They 
contended that the contract could still be 
performed at a later date & im a different 
locality :—-Held: (1) the expenditure in- 
curred in advertising was reasonable in the 
circumstamces; (2) general damages were 
recoverable for pecuniary loss sustained in 
respect of the breach of contract ; (3) if was 
commercially wholly unreasonable to carry 
on with the contract & defts. were released 
from further performance.-—AERIAL ADVER- 
TISING Co. v. BaATCHELORS PEAS, LTD. 
(MANCHESTER), [1938] 2 All BE. R. 788 ; 82 
Sol. Jo. 667. 


$168. Add. Annotations :—Consd. First Russian 


{insce. v. London & Lancashire Insce., (1928) 
Ch. 922; Maritime National Fish, Ltd. v. 
Ocean Trawlers, Ltd., [1935] A. C. 524. 
Refd. Larrinaga v. Soc. Franco Americaine 
Des Phosphates De Medulla (1923), 82 L. J. 
K. B. 455; Cohen v. Sellar, [1926] 1 K. B. 
536; The Penelope, 11928] P. 180; H 2 
v. Hyman, Hughes v. Hughes, [1929] 

May v. May, [1929] 2 K. B. 386; Bell a 
Lever Bros., Ltd. (1931), 146 L. iT, 258 ; 
Tatem, Ltd. v. Gamboa, [1988] 3 All E. R. 


sae oA a tte em cea te ae ee tennant mre miss at =a 
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ma. Contract to tnefal furnace cd main- ' it had been substant 


655, 


3170. Add. Annotations :—As to (2) Refd. The Lord 


Strathcona, [1925] P. 148; The Penelope, 
[1928] P. 180 ; Tatem, Ltd. v. Gamboa, [1938] 
3 All E. R. 1365. 


8171. Add. Annotation :—Refd. The Penelope, 


$172a. 


[1928] P. 180. 


-}—(1) By a charterparty made in 
Nov. 1916, resps. agreed to place their 
steamship at the disposal of applts. on 
Mar. 1, 1917, & applts. agreed to employ 
her on specified terms for ten months from 
the date when she was delivered to them. 
The ship was requisitioned by the Govt. 
before Mar. 1, 1917, & was not released until 
Feb. 1919. Applts. then refused to take 
delivery of her :—Held: there had been in 
1917 a frustration of the charterparty which 
forthwith brought to an end the whole 
contract. 

(2) The legal effect of the frustration of a 
contract does not depend upon the intention 
of the parties, or their opinions or even 
knowledge, as to the event which has brought 
about the frustration, but upon its occurrence 
in such circumstances as to show it to be 
inconsistent with the further prosecution of 
the adventure.—HiIRJI MuULJI v. CHEONG 
Yue SS. Co., [1926] A. C.497; 95 L. J. P.C. 
121; 184 L. T. 787; 42 T. L. R. 859; 17 
Asp. M. L. ©. 8; 31 Com. Cas. 199, P. C. 
efd. De la Garde v. Worsno 





Annotations :-— Generally, R 
(1987), 96 L. J. Oh. 446; Stevens & Sons v. Timber 


a Mutual Aocident Insurance Assocn., Ltd. (1933), 


. J. K. B. 337; Maritime National Fish, Ltd. v 


Ocean Trawlers, Ltd., [1935] A. O. 524. 


8175. Add. Annotation :—Refd. Hirji Mili v. 


Cheong Yue S. S. Co., [1926] A. C. 4'7; 
Carras v. London & Scottish Assurance 
Corpn., Ltd., [1936] 1 K. B. 291; Kulu- 
kundis v. Norwich Union Fire Insurance 
Society, [1986] 2 All EK. R. 242; Tatem, Ltd. 
v. Gamboa, [1938] 3 All E. R. 1365. 


8177. Add. Annotations :—Refd. Paterson Zochonis 


3178a. 


Annotations 
Q. B. D. 73; J : 
(1910) 2 K. B. 844. Apld. Cape) v. Soulfdi (1916), 114 
de ° e 


v Elder Dempster, [1923] 1 K. B. 420; The 
Krik Boye (1929), 142 L. T. 335. 


-|—In a charterparty there was a 
marginal memorandum that in the event of 
‘‘war, blockade, or prohibition of export 
preventing loading, this charter to be can- 
celled ’’ :—Held: the charterparty was put 
an end to ipso facto by the happening of any 
or either of the contingencies mentioned in 
the memorandum to the charterparty.— 
ADAMSON vv. NEWOASTLE STEAMSHIP 
FrRriIGHT INSURANCE ASSOCN. (1879), 4 
Q. B. D. 462; 48 L. J. Q. B. 670; 41 L. T. 
hee 27 W. R. 818; 4 Asp. M. L. ©. 150, 
D. ® 








:—Consd. Mercantile 8.S. Co. v. Tyser (1881), 7 
Moel Tryvan Ship Co. v. Weir Andrew 


Jamieson & Newcastle Steamship 


Freight Inece. Assoon. (1895), 11 T. L. R. 196. 
$178b. 


~}—A time charter was entered into 
on Mar. 24, 1926, whereby it was agreed that 
deft.’s ship, during twelve months from a 
date to be fixed between May 20 & June 20, 
1926, should be employed in carrying succes- 
sive oes of coal for pe from one of 
the South Wales ports one of certain 
specified Meditérranean porta. There were 
various exceptions relating to strikes & 
stoppages of labour, &, by an additional 
clause, the ship was not to be ordered to 
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any loading port at which there was a strike 
in force, & she was to be free to interpose a 
substantially similar voyage if the charterers 
were unable forthwith to order her to 
another loading port stipulated in the charter 
free of strike. n May 1, 1926, the general 
coal strike began, & no coal could be exported 
from any of the named ports until towards 
the end of Dec. 1926. eanwhile, the ship 
performed two voyages with the assent of 
pltfis. & one to which they did not assent. 
At the end of December pltfs. ordered the 
ship to go to Mumbles Road for orders. Deft. 
refused to comply with the order on the 
ground that the strike had frustrated the 
commercial object of the adventure. Pltfs 
claimed damages for breach of contract :— 
Held: the strike provisions in the charter 
contemplated an interruption of work due to a 
local withdrawal of labour & not the total im- 
possibility of any export of coal for upwards 
of eight months ; that the change of circum- 
stances prevented performance of the charter 
according to its true intent, & that the action 
failed.—THE PENELOPE, [1928] P. 180; 
97 L. J. P. 127; 189 L. T. 855; 44 7T. L. R, 
597 ; 72 Sol. Jo. 557; 17 Asp. M. L. O. 486, 


8179. Add. Annotation :—Refd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 


8181. Add. Annotation :—Consd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 


3182. Add. Annotation :—Distd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 


$188. Add. Annotation :-—Distd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 


3183a. —-—~ Ship ordered to leave port— 
Subsequent permission to return & shat? 
A charterparty of an Italian ship provided 
that 216 running hours, Sundays & holi- 
days excepted, weather permitting, should 
be allowed the charterers for loading & dis- 
charging, & that the lay days should com- 
mence from the time the steamer was ready 
to receive or discharge her cargo, the captain 
giving six hours’ notice to the charterers’ 
agents, berth or no berth. The exceptions 
clause excepted ‘restraint of princes, rulers 
& people.’ The ship arrived at Batoum, 
& notice of readiness to load was given, 
& the lay days began to run. Owing, how- 
ever, to a ute between the Russian & 
Italian Govts. the ship was ordered by 
the port authorities to leave Batoum & also 
Russian waters, & accordingly the ship went 
to Constantinople. Supeequenly rmission 
was obtained to load the ship at Batoum, & 
she returned after being absent from the port 
a little over a fortnight. The owners sub- 
sequently claimed demurrage from the 
charterers, on the basis that the lay days 
continued to run during the period the 
ship was absent from Batoum :—Held: 
interference by the Russian Govt. did not 
amount to such an illegality as to excuse the 
reeplpeag a of the contract.—CANTIBRE 
AVALE TRIESTINA v. HANDELSVERTRETUNG 
pEB Russ. Soz. Fép. Sovier REPrUBLIK 
NaPHTHa Export, [1925] 2 K. B. 172; 94 
L. J. K. B. 579; 183 L. T. 162; 417. L. R. 
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355 ; 69 Sol. Jo. 443; 16 Asp. M. L. O. 501; 
30 Com. Cas. 172, C. A. 
Annotation :—Refd. He Ropner Shipping Co. & Cleeves 
Western Valeys Anthracite Collieries, (1927) 1 K. B. 879. 
8184. Add. Annotation :—Refd. Akt. Reidar v. 
Arcos (1926), 42 T. L. R. 737. 


8185. Add. Annotations :-—Refd. Sargant v. Pater- 
son (1928), 129 L. T. 471; Akt. Reidar v. 
Arcos (1926), 42 T. L. R. 137; Jebara v. Otto- 
man Bank, [1927] 2 K. B. 254, 


0188, Add. Annotations :—Consd. Snia Soc. di 
Navigazione Industria e Commercio v. Suzuki 
(1924), 29 Com. Cas. 284; Cantiere Navale 
Triestina v. Handelsvertretung der Russ. 
Soz. Fod. Naphtha Export (1925), 94 L. J. 


K. B. 579. Refd. Kulukundis v. Norwich 
Union Fire Insurance Society, [1936] 2 All 
E.R. 242. 

8188a. ——_- ———- Forces not recognised as belli- 


gerents.|—-By a charterparty in ‘ Baltime ” 
form, dated June 25, 1937, it was agreed 
between pltfs., the owners of the M., & 
deft., the charterer, that the ship should be 
hired for a period of thirty days from the 
date of delivery at Santander at the rate 
of £250 per day, which was about three times 
the market rate then prevailing for vessels of | 
‘that size not trading with Spanish ports. 
The hire was to be payable until the vessel 
, was returned to the owners at a selected 
port in France. The object of the trans- 
action was the evacuation of civilian refugees 
from Santander to French Bay ports. The 
hire for the thirty days was paid in advance, 
in accordance with the charterparty, & the 
ship was taken over by the charterer on 
July 1. The M. made one trip with refugees 
to France, & returned for more. On July 14, 
in endeavouring to enter the port, she was 
stopped within territorial waters by a national- 
ist cruiser, and taken to Bilbao, where she 
was detained until Sept. 9. She was then 
allowed to go, & arrived at Bordeaux on 
Sept. 11. In accordance with the charter- 
party, various arrangements had to be made 
efore re-delivery to the owners, which was 
alleged in the points of claim to have been 
made on Sept. 16. The Spanish nationalist 
forces had never been recognised as _ belli- 
gerents, & they had not established any 
prize ct. It was alleged that deft. failed 
pay hire in respect of the period from 
July 31 to Sept. 16. The defence was that 
the contract was frustrated asfrom July 14, the 
date the vessel was seized by the nationalists, 
& that from that date the contract became 
impossible of performance. To this con- 
tention pltfs. replied that the risk of capture 
was known to the parties when the charter- 
party was entered into, & that consequently 
the doctrine of frustration did not arise :— 
Held: the further performance of the con- 
tract became impossible upon the seizure of 
the ship, & the doctrine of frustration applied. 
—TAatTEM (W. J.), Lrp. v. GAMBOA, [1938] 3 
a R. 185; 82 Sol. Jo. 569; 43 Com. Cas. 
3189. Add. Ctiations:—92 IL. 
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J. K. B. 455; 
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129 {| 83208. For ‘“‘ national ”’ read ‘‘ notional.’’ 
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L. T. 65; 16 Asp. M. L. C. 188; 29 Com. 


Cas. 1 


Add. Annotations :—Consd. Maritime National] 
Fish, Ltd. v. Ocean Trawlers, Ltd., [1935] 
A. C. 524. Refd. Hirji Mulji v. ‘Cheong 
Yue S.S. Co., [1926] A. C. 497; Tatem, Ltd. 
v. Gamboa, [1938] 3 ALE. R. 135. 


8193. Add. Annotation :—Refd. Perry v. Equitable 
ae Assce. Soc. of U.S.A. (1929), 45 T. L. R. 
468. 


8194. Add. Annotations :—-Consd. Larrinaga v. Soc. 
Franco Americaine Des Phosphates De 
Medulla (1928), 92 L. J. K. B. 455; First 
Russian Insce. v. London & Lancashire "Insce. - 
[1928] Ch. 922; Walton Harvey, Ltd. v. 
Walker & Homfrays, Ltd., [1931] 1 Ch. 274. 
Refd. Willis v. Willis (1927), 96 L. J. P. 177; 
The Penelope, [1928] P. 180; Hyman v. 
Hyman, Hughes v. Hughes, [1929] P. 13 
May v. May, [1929] 2 K. B. 386; Chandler 
Bros., Ltd. v. Boswell, [1936] 3 "All EK. R. 
179; Kirk v. Eustace, [1937] 1 K. B. 278. 


3195. Add. Annotation :—Consd. 'Tatem, Ltd. v 
. Gamboa, [1938] 3 All E. R. 135. 


3198. Add. Annotations :—As to (1) Apld. Snia Soc. 
di Navigazione Industria e Commercio v. 
Suzuki (1924), 29 Com. Cas. 284. Consd. 
First Russian Insce. v. London & Lancashire 
Insce., [1928] Ch. 922; The Penelope, [1928] 
P, 180 ; Tatem, Ltd. v. Gamboe, [1938] 3 
All E. R. 135. "As to (2) Apld. Hirji Mulji v. 
Cheong Yue 8.8. Co., [1926] A.C. 497. Refd. 
May v. May, [1929] 2 K. B. 386. Generally, 
Refd. Cohen v. Sellar, [1926] 1 K. B. 536; 
Hyman v. Hyman, Hughes v. Hughes, [1929] 
P. 1; Bell v. Lever Bros., Ltd. (1931), 146 
L. TI. 258; Maritime National Fish, Ltd. v. 
Ocean Trawlers, Ltd., [1935] A. C. 524; 
Kulukundis v. Norwich Union Fire Insurance 
Society, [1936] 2 All E. R. 242; Chandler 
Bros., Ltd. v. Boswell, [1936] 3° All E. R. 
179; Kulukundis v. Norwich Unior. Fire 
Insurance Society, [1937] 1 K. B. 1. 


8199. Add. Annotation :—As to (1) Refd. Cantiare 
San Rocco 8S. A. v. Clyde Shipbuilding & 
Engineering Co., [1924] A. C. 226. 


3199a. -}—HirJ1 Mus v. CHEONG YUE 
S.S. Co., No. 3172a, ante. 


8201. Add. Annotations :—Refd. Benaim v. Deboud: 
[1924] A. ©. 614; Broken Hill Proprietary 
Co. v. Latham, [1933] Ch. 373; International 
Trustee for Protection of Bondholders 
Aktiengesellschaft v. R. (1985), 154 L. T. 
56. 








8202. Add. Annotation :—As to (2) Consd. Cantiere 
Navale Triestina v. Handelsvertretung der 
Russ. Soz. Fod. Naphtha Export (1925), 94 
L. J. K. B. 579. 


8206. Add. Annotation : —Refd. Oayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054. 


8207. Add. Annotation :—Refd. Finlay v. Kwik . 
Hoo Tong Handel Maatschappij (1928), 98 
L. J. K. B. 251. 
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2D. L. R. 66; 57 N. 8. BR. 113.—CAN. 
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8211. Add. Annotations :—As to (1) Refd. Larrinaga 
v. Soc. Franco Americaine Des Phosphates 
De Medulla (1923), 92 L. J. K. B. 455; 
Jebara v. Ottoman Bank, [1927] 2 K. B. 254, 


$216. Add. Annotation :—Refd. Kulukundis »v. 
Norwich Union Fire Insurance Society, 
[1936] 2 All FE. R. 242. 


8218. Add. Annotations :—As to (2) Refd. Livock 
v. Pearson (1928), 33 Com. Cas. 188; Hall v. 
Brooklands Auto-Racing Club (1932), 48 
T. L. R. 546. Generally, Refd. Kulukundis 
v. Norwich Union Fire Insurance Society, 
[1937] 1 K. B. 1. 


8220. Add. Annotation :—Consd. Walton Harvey, 
To Pic & Homfrays, Ltd., [1931] 


8221. Add. Annotation :—Refd. Compagnie Con- 
tinentale d’Importation v. Handelsvertretung 
der Union der Russian Soviet Republic in 
Deutschland (1928), 138 L. T. 663. 


8225a. Confiscation by foreign Government.]—By 
@ contract the vendors agreed to sell & the 
purchasers to ;:urchase the timber then 
standing uncut: in a forest in the Republic of 
Latvia, the purchasers to have fifteen years 
in which to cut & remove it, such time to be 
extended if the purchasers were prevented 
by an act of the Govt., or otherwise by force 
majeure, or by war, from cutting or disposing 
ofthetimber. The purchasers took possession 
of the forest, but shortly afterwards an 
agrarian law was passed in Latvia under 
which the forest & all the timber therein 
became the property of the Latvian State, 
the agreement became annulled, & ali the 
rights of vendors & purchasers in the forest 
& the timber became entirely confiscated :--- 
Held: the performance of the contract was 
entirely frustrated by the act of the Latvian 
State, & the parties were released from it.— 
KURSELL v. TIMBER OPERATORS & CON- 
TRACTORS, [1927] 1 K. B.298; 95 L. J. K. B. 
569; 1385 L. T. 223; 42 T. L. R. 435, C. A. 


3226. Add. Annotation :—Refd. Kursell v. Timber 
Operators & Contractors (1926), 95 L. J. K. B. 
569. 
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2881. Add. Annotation :—Refd. Walton Harvey, 
aye HF Pisa & Homfrays, Ltd., [1981] 


8238. Add. Annotations :—As to (2) Consd. Cantiere 
Navale Triestina v. Handelsvertretung der 
Russe Soz. Fod. Naphtha Export (1925), 94 
L. J. K. B. 579. Refd. Larrinaga v. Soc. 
Franco Americaine Des Phosphates De 
Medulla (1923), 92 L. J. K. B. 456; Karsell 
v. Timber Operators & Contractors (1926), 
95 L. J. K. B. 569; The Penelope, [1928] 
P. 180; Hyman v. Hyman, Hughes ». 
le {1929} P. 1; May v. May (1929), 98 
L. J. K. B. 770. <As to (2) Refd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258; Walton 
Harvey, Ltd. v. Walker & Homfrays, Ltd., 
[1931] 1 Ch. 274. 


8238. Add. Annotation :—Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 522. 
3289. Add. Annotation :—-Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 522. 


3240. Add. Annotations :—Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 622; The 
Bathori, [1933] P. 22. 

8248. Add. Annotations :—-Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 522; 
Robson v. Sykes, [193812 All E. R. 612. 


3249. Add. Annotation :—-Refd. Stag Line, Ltd. 
: pe Mango & Co. (1931), 48 T. L. R. 
127. 
8275. Add. Annotations :--Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 6528 ; 
Pockney v. Atkinson (1929), 142 L. T. 135; 
Eshelby v. Federated European Bank, Ltd., 
[1982] 1 K. B. 428; A.-G. of Trinidad & 
gape v. Gordon Grant & Co., [1935] A. C. 
32. 
4276. Add. Annotation :—As to (2) Refd. Ilyman 
v. Hyman, Hughes v. Hughes, [1929] P. 1. 
3280. Add. Annotations :—-Refd. I_ymanv. Hyman, 
Hughes v. Hughes, [1929] PP. 1; <A.-G. of 
Trinidad & Tobago v. Gordon Grant & Co., 
[1935] A. C. 5382. | 
3282. Add. Annotations :-—Consd. Cantiare San 
Rocco S. A. v. Clyde Shipbuilding & Engineer- 
ing Co., [1924] A. C. 226; Graves v. Cohen 


ae 


$217 i. —— Difficulties in way of 
rE Maciel mat f &@ contract, made in 
1916, deft. sold certain goods, shipment 
to be from a continental port in six 
Sppramimetey. equal monthly parcels: 
—Held: the lo delay in shipment 
caused by war did not frustrate tho 
commercial! object of the contract & so 
ut an end to it.—RINGSTAD v. GOLLIN 
Co. OPRIETARY, IsTD. (1925), 35 
Aue R. 303; 31 Argus L. R. 221.— 


8224 1. Importation restricted by 
Government.}—Applt., a manufacturer 
of yeast, entered into a written contract 
under which he undertook to supp 
a certain portion of his output to 
resp. during 1927. Clause 8 
contract provided that ‘‘ in the event 
of legislation being passed . .. which 
may in any wise restrict or prohibit 
the sale of yeast in any quantity or 
to any class or race, this agreement 
8 become void,” while clause 9 
provided that * if such legislation ... 
relates only to imported yeast thén 

our price ...mMmay be 

creased at your option ”’ in certain 
respects. In June, 1927, by Act 24 
of 1927, the importation of yeast into 
the Union was prohibited except with 
the pease of the Comr. of Police. 
Applit. thereupon repudiated the con- 


tract, pleaded it was null & void under 
clauses 8 & 9 thereof :—Held: legis- 
lation prohibiting the importation of 
yeast did not fali within the terms of 
either clause of the contract, inasmuch 
as it did not prohibit or restrict the 
sale of yeast.—COMPRESSED YEAST, 
LTD. v. DISTRIBUTING AGENCY, LTD., 
{1928} App. D. 301.—8. AF. 

k i. .}—A contract being for 
export only :—Held: tts object was 
frustrated.—MaYER & LaaGk INC. 0. 
ATLANTIO SvuGaR REFINERIES, LTD.. 
{1926} 2 D. L. R. 783; 68 O. L. R. 
531.—CAN. 
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sp. Strike of workmen— Lease of salt 
works.}—Held: the contract to pay 
rent had not become tmpossible of 
performance.—Harnt LaxmMAN JOSHI 
o. SECRETARY OF STATE FOR IND 
(1927), I. L. R. 52 Bom. 142.— IND. 

sq. Refusal of muntictpal licence for 
business tana eee — FonGa ». 
aarp (Ont.}, (1929] 3 D. L. R. 612. 


PART VII. SECT. 9, SUB-SECT. 3.—F. 


sr. Child sperformer—Prohtbtted by 
Labour Department.}—A. agreed to 


39 


furnish a theatre, & to pay a specified 
amount to a booking agency for the 
services of a fourtcen-year-old pianist ; 
—Held: performances was not excused 
either by the prohibitlon of the 
Department of Labour or by the death 
of the King, & dumages can therefore 
be recovered for non-performance.-— 
MANAGEMENT CHas. L. WAGNER, INC. 
ec (19371 2 D. L. R. 473.-— 


PART VII. SECT. 9, SUB-SECT. 5. 


li. ——— Lease of hotel.}—The lessees 
of an hotel property, upon prohibition 
coming into force in Alberta, sued for 
a declaration that the lease of the 

remises & an agreement to purchase 
he chattels in the hotel were ter- 
rmuinated through fallure to obtain a 
licence :—Held: the abolition of the 
bar was a risk that must be undertaken 
by the lessee, it being a case not of 
total destruction of the subject-matter, 
but a case of sterility.—CHERRIER & 
ORTON v. MOCREIGHT & PENNINGTON, 
1917] 2 W. W. R. 8; 11 Alta. L. RR. 
70; 33 D. L. R. 689.—CAN. 


PART VII. SECT. 9, SUB-SECT. 6. 


8278 i. Revaed., [1924] A. C. 226; 93 
L. J. P.C. 86; 130 L. T. 610. 


Cases 3282-—3407. 


1929), 46 T. L. R. 121. Refd. Oohen v. 
Nar, (1926]. 1 K. B. 636 ; Hyman v. Hyman, 
Hughes v. Hughes, [1929] P. 1. 
8303. Add. Annotation :—Refd. Tredegar v. Har- 
wood, [1929] A. ©. 72. 


8305. Add. SMe :-—Distd. Oammell, Laird 
& Co. Man aie Bronze & Brass Co., 
Ltd., 1938] 2 "E. B 141. 


3806. Add. Annotation :—Refd. Tredegar v. Har- 
wood (1927), 44 T. L. R. 17. 

8309. Add. Annotation :—Refd. Edmonson  v. 
Ropner (Sir R.) & Co. (1935), 79 Sol. Jo. 777. 


8810. Add. Annotation :—Refd. London & North 
Kastern Ry. Co. v. Blundy, Clark & Co. 
(1931), 20 Ry. & Oan. Tr. Cas. 92. 


8814. Add. Annotation :—Refd. London & North 
Eastern Ry. Co. v. Blundry, Clark & Oo. 
(1931), 20 Ry. & Can. Tr. Cas. 92. 


33824. Add. Annotations :—Consd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224; Caney v. Leith, 
{1937] 2 All FE. R. 532. 

33824a. ——- -—-—-.]—In an agrcement for the 
assignment of a certain lease it was stated 
that’ the agreement was ‘“ subject to the 
purchaser’s solr. approving the lease.”’ ‘The 
ae s solr. did not approve the existing 

ease by reason of various terms therein con- 
tained. The vendors sought to enforce the 
agreement by specific performance :—Held : 
the agreement was conditicnal on the pur- 
chaser’s solr. approving the lease, &, in the 
absence of mala fides or unreasonable conduct 
on the part of the solr., there was no enforce- 
able contract unless & until the solr.’s 
approval was obtained. 

er FARWELL, J.: it is not, in a case of this 
sort, for the ct. to consider & hear evidence 
from the solr. with regard to what view he 
took of the matter, or anything of that sort. 
The ct. has to look at the document of which 
the solr. has expressed disapproval, &, if 
that disapproval can be given bond fide & 
without any unreasonable conduct on the 
part of the solr., then the ct. is bound to Say 
that the condition has not been fulfilled.— 
OANEY v. LEITH, [1937] 2 All E. R. 532; 156 
L. T. 483; 653 T. L. R. 5963; sub nom. 
CAREY v. LEITH, 81 Sol. Jo. 357. 


8826. Add. Annotation :—Consd. Caney v. Leith, 
{1937] 2 All KE. R. 532. 

3827. Add. Annotations :—As to (2) Consd. Sullivan 
v. Constable (1932), 48 T. L. R. 267. Refd. 
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3305 i. Performance one to satis- 
faction of other party— Whether rly 
bound to decide reasonably or entitled to 
decide arbiirarily—Bonda fide decvsvwn. | 
acta agreed to place sods around 


that litigation for the purpose of 
collection would be useless, there was | by 
no duty to litigate NORTHERN Pirz | & by 
LINE Oo. v. CANADIAN Ga8 CO., 

4 Dd. L. R. 1111.—CAN. 
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Hall v. Brooklands Auto- 
48 T. L. R. 646. Ae to (6) Apld. Meyrick 
v. Dyson (1925), 41 T. L. R. 368. Generally, 
Refd. British American Continental Bank . 
ae ae for Foreign Trade, {1026] 1 


8828. Add. nate dees :—Apld. Baldry v. Mar- 
shall, [1925] 1 K. B. 260; Barker v. Agius 
(1927), 43 T. L. R. 7651; Huntoon Co. v 
Kolynos (Incorporated), {1930} 1 Ch. 528. 
Consd. Sullivan v. Constable (1932), 48 
T. L. R. 267. Refd. Andrews Bros. (Bourne- 
mouth), Ltd. v. Singer & Co., [1934] 1 K. B. 
17; Cammell, Laird & Co. v. Manganese 
Bronze & Brass Co., [1934] A. O. 402. 

After this case add ‘‘ See, also, COMPANIES, 
No. 814a.”’ 


8380. To the cross-references following this case 
add ‘As regards bills of exchange.]—See « 
BILis OF EXOHANGH, Vol. VI., pp. 79—93.”’ 


38389a. ———.]}—It is a general rule that covenants 
are to be treated as independent rather than 
as conditions precedent, ey where 
some benefit has been derived by the cove- 
nantor (POLLOCK, C.B.).—NEWSON v. Smy- 


Club (1932), 


* 


pA THIES (1858), 83 H. & N. 840; 28 L. J. Ex. 


07; 32 L. T. O.S. 110; 157 EB. R. 707. 
art pisces :—Refd. Kidner v. Stimpson (1918), 34 T. L. R. 
3340. Add. Annotations :—Refd. ; 

Foster, [1930] 2 Ch. 169; Huntwon Co. v. 

Kolynos (Incorporated), [1930] 1 Ch. 528. 


Add. Annotations :—Refd. Guy-Pell  v. 
Foster, [1930] 2 Ch. 169; Huntoon Ov. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 


8351. Add. Annotations :—Consd. cto Co. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 
Refd. Guy-Pell v. Foster, [1930] 2 Ch. 169. 


3379a. —-— Provided ‘‘ undertaking ”’ carried out.] 
—BruFr v. CONYBEARE (1868), 17 L. T. 
664, Bx. Ch.; revag. (1862), 18 O. B. N.S. 
268. 


Annotation :—Consd. London Corpn. ve. Sandon, London 
aes ae i Mot. Ry., Met. Ry. v ndon Corpn. (1872), 26 


8346. 


83882. Add. Annotation :—Refd. A.-G. for Ontario 
v. Perry, [1934] A. C. 477. 

8406. Add. Annotation :—Refd. United Indigo 
Chemical Co. v. Robinson (1931), 49 R. P. C. 
178. 

8407. Add. ‘dsiotalion :—Refd. Huntoon Co. »v. 
_ Solynos (Incorporated), [1930] 1 Ch. 528. 
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letter on the assocn.’s notepaper, signed 

the deft. M. as chairman of ors 

the Secretary. & ad 

{1924] | pltf. oo., an agreement was made, in 

rorinidavation of an advance by site. 

& Bum not ax £500 for pre- 
mem 


-» no ng sa 6 

sods or the work, cancelled bs con- ai. —— Apert ds sell dealer's Di ts sie the mbers! 
tract. In an action for damages for | business subject to granting of licence bY the lector tated (inter alia." Tar Gon< 
breach of contract, the jury found that | ltcensing J—RasaH vo. SULIMAN ee nar doing t 

defte. had ected honestly but un- (1987), 4 és: - L. R. 309.—S. AF. to refund the full amount of F none? 
reasonably :—Held: the judgment of received for e Pitf. co and 
defta. hon artived at was final, & | PART VII. sa 11, SUB-SECT. 1.— both Mo © thes aseaen is recover the 
Itf. waa ne Soha ae BaP Ai D. (a). eo advanced :—Held : the letter 
CanabDa, Lip ry Ut 1926 1 D>. 1. Re 960 : BRETON & Ry. Oo. v. GREGORY, deft. agsoon. to refund the amoun 
68 O. L. R. 31 . Cass. Dig. 2 ind ed. 137.—CAN. by deft. aamocn. not make the receipt 


st. Receipt of money — Dr to 
collect.}—A oontract provided ride ae 

percentage of the Sry ert received 
ald to the tee _ 


PART VII. ane ‘e. SUB-SECT. 1.— 


of moners from pert eheuine 

omoae condition aon precedent £0 pera ~ 
UNDER- 

MacKEnzix 


Held Vapitey om could not be evaded by 
ect the moneys; but 
where there was good reason to suppose 


Perle i. Promise by particutor Rond-\~—Deke a 


ance 10, 1929. “Two days later, in. a 
40 


waleus (NZ), oka - 


& DoMmInIon INSURANCE | 
ASBOCN., (1933) NY Zz. a R. 2231.— 





$408. Add. Annotations :——Consd. Huntoon Co. », 
Kolynos (Incorporated), [1980] 1 Oh. 528. 
Reta. Guy-Pell v. Foster. [1930] 2 Ch. 169. 


3447. Add. ee Ten Cohen v. Sellar, 
[1926] 1 K. B 


8487. Add. Annotations : Rett. British & Benin 
tons v. North Western Cachar Tea Oo., [ 1928] 
A. O. 48; Never-Stop Ry. (Wembley) v. 
British Empire Exhibition (1926) Incorpo- 
rated, [1926] Oh. 877. 


3490. Add. Annotation :—Refd. British & Beni 
oo Western Cachar Tea Co., [192 923] 


3494. Add. Annotations -—Refd. United States 
Shipping Board v. Durrell, {1923] 2 K. B. 
738; Anglo-Newfoundland "Development Co. 
v. Pacific Steam Navigation Co., [1924] A. C. 
406; Oohen ov. Sellar, [1926] 1 K. B. 536; 
Millar’s Machinery Co. v. Way & Son (1935), 
40 Com. Cas. 204. 


Add. Annotation :—Retd. United States 
Shipping Board «. Durrell, [1923] 2 K. B. 739. 


8500. Add. Annotation :—Refd. British & Bening- 


3495. 
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ey? . als Western Cachar Tea Co., [1923] 

3505. Add. Annotation :—Refd. Suhr (R. F. H.) 
ore (Engineers), Ltd. (1932), 49 R. P. C. 

8508. Add. Annotation :—Distd. Chillingworth v. 
Esche, [1923] 1 Ch. 576. 

$509. Add. Annotation :—Refd. Samuel v. Dumaa, 
{1934} A. OC. 431. 

3513. Add. Annotations :—Consd. Acties Nord- 
Osterso Rederiet v. Casper, Edgar (1928), 
28 Com. Cas. 222. Refd. British & Bening- 
tons v. North Western Cachar Tea Co., [19238] 
A. C. 48; Foley v. Classique Coaches, Ltd., 
[1934} 2 K, B. 1. 
3514. Add. Annotation :—Refd. Admiralty Comrs. 
v. Ohekiang (Owners), [1926] A. OC. 687. 
8519. Add. Annotations :— Refd. Lawrence v. 
Hayes, ({1927] 2 K. B. 111; Harle v. Hems- 
worth R. D. O. (1928), 44 T. L. R. 605; Re 
aes Leite, Ea p. Des Olivaes, [1929] 1 Ch. 

8520. Add. Citation :—Revsd. sub nom. NICHOLS 
v. NORTH METROPOLITAN RaILway & CANAL 
Co. (1894), 71 L. T. 836, C. A. 


Part Vill——Defences to Actions for Breach of Contract. 


8558. Add. Annotation :—Consd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., {1933] 2K. B. 616. 


$555. Add. Annotation :—Consd. British Russian 
Gazette & Trude Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., {1933} 2 K. B. 616. 


8556. Add. Annotation :—Consd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 


Add. Annotation :—Refd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 


3560. 


ete a ee tee re ee ee mete 


PART ‘vt. ae Mt, SUB-SECT. 1.— 


sa. Timber ticence—Condittion against 
em of Chinese or Japanese.) 
—e condition in a special timber 
lfcence under Land Act (B.C.), 1908, 


be employed in connection there- 

with is one of the essential terms 

of the rene. —A.-G. FOR Pare 
Brooks, BIDLAKE 


es fi ase vw. 
CoLUMB & Co., 
[199213 W. W.R. 9; 638.C. R. 466.— 
OAN. 


sd. Contract for sale of curr 


simple o condition or event, it is sufficient 
ad Itf. to allege that ‘the condition 
mcor lied with or the event has 
nee peppeuee he onus then lies on deft. 
ow that what was intended b 
peered sued on to be a con 
that mo Chinese or Japanose should | precodent to entitle pitt. to suoceed 
SHARE AGENOY & INVESTMENT, LTD 
SPAIN (1927), 48 
R. 348.—8. AF. 


PART VII. i 1a SUB-SECT. 3.— 


Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 2K. B. 616. 

8561. Add. Annotations :—Consd. Peri & Frank 
Co. v. Crompton, [1925] A. C. 445; British 
Russian Gazette & Trade Deticak: Ltd. v. 
Associated New eDADErS Lid., Talbot v. 
Associated Newspapers, . Ltd., [1933] 2K. B. 
616. Refd. British & Beningtons v. North 
Western Cachar Tea Co., [1923] A. C. 48. 
Mentd. Royal Exchange Assce. v. Hope, 
[1928] Ch. 179. 

3568. Add. Annotation :—Consd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
_aeNayane Ltd., 11983] 2K. B. 616. 


PART VIL. SECT. 11, ‘SUB-SECT. 3.- — 


8521 {. Right of defaulting party to 
sue other party——~Fiecovery of depos t.j— 
Defts. contracted to supply tf. with 
@ quantity of lumber to be loaded on 
cars in July, 1920. Defts. hauled the 
lumber to the railway Ataris ready for 
shipment, but pitf. provide 
cara, a8 it was his date to do, upon 
which the tumber could be loaded :— 
Held: an action by pitf. to recover a 
deposit paid on the contract must be 
dismissed. —- GLENNIK . RUBHTON 
(1922), 55 N. 8. R. 530.—CAN, 


the 
tion 


s ee Ba precedent io de 18 delivery iit Cini Asea Gras the ain ton Anion 
AISH 0 WN ; aqa m deed was the m nance _ 
60. Boy an ed Afte ii a ee fa cred PaBAR 1. Gener a cla ai stoped - 
J agency agreement. Vee. r the death of the grantor, 
ccatmaianes v. ARMS 74875), "5 deft. married & pitt. left & lived else- | MoLwop (1868), 28 U. 0. R. 349. "GAN. 
rE 608 0An: reat ‘oat li would live in deft. | proceodings ons Tatge. eiven by deft. 
mean pltf. wo ve in pro on 
pooch obare poy bbc sell land for church— | house & be maintained there by him, nite. "s eolr. wrote d det a" ein that the 
nt Frugal -}—Held: arse und no Valid excuse for leaving regis ah pela willing to give 
tracts fat first ot cond onal, the con- | him, deft. was not 0 to a quit-claim atari to clear a 
Dy erasa: of & congress app for her support, elsewhere aan 7 mA the title & avoid tlie 4ibig ation on, it deft 
v. LEBLAXKO, wo 68 quit-claim 
a AG. o. Canierre (1867), 13 Gr. 495. | 56 N. 8. R. 2 abt ee AN. This “waa egrecd to, but puscudents 
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PART VIL. SECT. Ga SUB-SECT. 3.— 


deft.’s solr. roceived a letter from 


pit e solr. otiat sons to to withdraw 
m all n ns to jpocert @ quit- 
claim dev there was an 


3422 rule.}-~Where 8509 {. What amounts to ver.}~ | accord but no > batiatadtion ——CAIRNS 
dneamest is ony clear & Bowers v. CHALEYER, (1993) ¥ Vv. "Tl. R. | Brown, (1924) 4 D. L. BR. 580; 8 
certain, & pa depends on some !' 295; er Ty O. L. R. 159.—AUS. W. W. R. 409.—0OAN. 


4] 


Cases 3589 — 3622. 


8569. Add. Annotation :—Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


8578. Add. Annotation :—Consd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 


8575. Add. Annotation :—Consd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 


8576. Add. Annotation :—Refd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 


8578. Add. Annotation :—Refd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 


8585. Add. Annotation :—Consd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 


8586. Add. Annotation :—Consd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
‘Newspapers, Ltd., [1933] 2 K. B. 616. 


3587. Add. Annotation :—Refd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 


3593a. .J—Accord & satisfaction is the pur- 
chase of a release from an obligation arising 
under contract or tort by means of any valu- 
’ able consideration, not being the actual per- 
formance of the obligation itself. The 
accord is the agreement by which the obliga- 
tion is discharged, & the satisfaction is the 
consideration which makes the agreement 
operative. It is not necessary that the 
consideration should be executed; the con- 
sideration on each side may be an executory 
promise, the two mutual promises making an 
agreement enforceable at law. 
T., who owned a paper, formed a co. with 
a capital of £500 in £1 shares, & transferred 
his paper to the co. in consideration of the 
allotment to him of the 500 shares. T. 
eM Miss P., who was the editor of the paper, 
75 shares, retaining 25 shares himself. T. 
& Miss P. were the directors of, & the only 
shareholders in the co. Defts. published in 
one of their perer two articles which T. 
considered to be a libel upon himself & the 
co. to which he had transferred his paper. 
T. & the co. commenced actions for libel 
. against defts. There was a meeting between 
T. & H., a representative of defts., with the 
object of settling the litigation, & eventually 
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terms of settlement were arranged on 
Oct. 10, 1982, & initialled by T. & The 
terms, which were headed with the names of 
the two actions, provided: ‘‘I accept the 
sum of 1,000 guineas on account of costes & 
expenses incurred in full discharge & settle- 
ment of my claims against ’’ defts. ‘“‘ & the 
claims of the”’ co. ‘‘ & the officers of that 
co., arising out of the articles published in 
.the Daily Mail... & will forthwith 
instruct my solrs. to serve notice of dis- 
continuance, or to take such other steps or to 
agree to such other steps being taken to 
end the proceedings now pending.” Pro- 
vision was also made for a letter in the 
terms of an agreed draft to be written to T. 
by H. ‘Plitf. co. & Miss P. did not agree to 
the proposed settlement, although defts. 
were ready & willing to carry out the settle- 
ment, & the actions proceeded to trial. 
Defts. counterclaimed against T. for breach 
of warranty of authority. The jury re- 
turned a verdict for both T. & pltf. co., & 
judgment was entered for each of plitfs. with 
costs. The Ct. of Appeal, however, held that 
the alleged libel was not a libel on pltf. co., 


= & set aside the judgment in favour of pltf. 


co. The judge at the trial held that T. 
represented & warranted that he had 
authority to settle the action on behalf of 
pltf. co. whereas in fact he had no such 
authority, & defts. were entitled to an inquiry 
as to the damages they had thereby sustained. 
Defts. appealed (inter alia) by leave of the 
trial judge, on the question of costs in both 
actions. Pltf. T. appealed against the judg- 
ment against him for damages for breach 
of warranty of authority on the ground that 
he had never represented that he had 
authority to settle the action on behalf of 
pltf. co., & because the transaction relied on 
in the counterclaim was only an executory 
accord giving rise to no rights :—Held: the 
document initialled by T. & H. on Oct. 10, 
1932, was an agreement in which the con- 
sideration on each side was an executory 
promise by the other side, & further, a third 
party was included in the promise. The 
agreement was thorefore enforceable in law, 
at any rate, by counterclaim.—BRITISH 
RUSSIAN GAZETTE & TRADE OUTLOOK, LID. 
v. ASSOCIATED NEWSPAPERS, Lrp., TALBOT 
v. ASSOCIATED NEWSPAPERS, Litp., [1933] 2 
K. B. 616; 102 L. J. K. B. 775; 149 L. T. 
545, O. A. 


3606. Add. Amnotation :—Apld. Berry v. Berry, 
[1920] 2 K. B. 316. 

3614. Add. Annotation :—Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

8622. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 6265. 





PART VIII. SECT. 2, SUB-SECT. 3.—D. 

sl. Seaport Biol ae 5 on execution 
of agreement mortgagor & mort- 
gagee.}—W Est v. ACCIDENTAL FIRE IN- 
ra Co., {1927} 3 D. L. R. 360.— 


PART VIII. SECT. 2, SUB-SECT. 5.—C- 


$614 i, Sattafaction 
ments recovered by 


a 
co. These j enta remaining un- 
paid, T., one of defts., under a com- 
promise agreement arrived at in 1935 
after negotiations with the oo., paid to 


the oo. & sum which he contended was 


satisfaction of b eS8. 

ally all defta. were jointly & severally 
liable in respect of the ju ent debts. 
After the ment was e, the co. 


agrees. 
sought to examine deft. W. as a judg- 
ment debtor :—Held: the effect of the 
agreement was to release T. unquali- 
fiedly in respect of the two judgments 
& to release his oo-defta. alao; &, 
therefore. W. was not examinable as a 


ju ent debtor.—LUaspDIN ©. BaLL, 
CAR ee 64 0. L. R. 
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PART VIIL SECT. 8, SUB-SECT. 8. 


sm. Payment 4 First 
payment to be }—T 
was as to the meaning of the following 
clause: ‘* It is mereny t 
said E. will, upon the llth day of 
every month, upon the llth 
y of Aug., aD. 1937 (with 


“d Blot on the 4 ie. 
elivery o resents) pay 

the said L. the sum of $40 per month,” 
etc. A payment was made on July 11, 
the date of the agreement :-—Held: 
the payments were to be made on the 


Vol. XII.—Contract. Cases 3641—3784b. 


due & payable forthwith.” Deft. defaulted 
in payment of the second instalment of £20, 
& pltf. sued him for £218 17s. 6d., giving 
credit for the first instalment & the two 
bronzes at a valuation of £28 :—Held: 
(1) the expression ‘“ the original sum above- 
mentioned’? meant the original debt of 
£226 17s. 6a., & could not be regarded as the 
two bronzes & the two money instalments of 
£20; (2) to ascertain the balance of the 
original sum payable on default, a money 
value would have to be put upon the bronzes, 
& evidence of such value was therefore 
admissible; (3) the clause which provided 
that the remaining balance of the original 
sum should become payable in the event of 
default was not a penalty clause.—LATTER v. 
CoLWILL, [1987] 1 All Ik. R. 442; 53 T. L. R. 
383; 81 Sol. Jo. 79, C. A. 

3749. Add. Annotation :—Refd. Re Houlder, [1929] 
1 Ch. 205. 

3751. Add. Annotation :——-Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 

8752. Add. Annotation :—Refd. British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 92. 

8768. Add. Annotation :—-Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

8781. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. I. R. 625. 

3784. Add. Annotation :—Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


8641. Add. Annotations :—Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. Refd. Barclay 
v. Malcolm (1925), 133 L. T. 512. 


8646. Add. Annotations :—As to (1) Distd. The 
Baarn (1988), 49 T. L. R. 554. Refd. Re 
British American Continental Bank, Lisser 
& Rosenkranz’s Claim, {1923] 1 Ch. 276; 
Re Chesterman’s Trusts, Mott v. Browning, 
[1923] 2 Ch. 466 ; Peyrae v. Wilkinson, [1924] 
Se 166; The Baarn (No. 2), [1934] 


3654. Add. Annotation :—Consd. Sowerby v. Lind- 
say’ (1928), 44 T. L. R. 501. 


38658. Add. Annotation :—Refd. Reading Trust, 
Ltd. v. S ae Spero v. Reading Trust, Ltd., 
[1930] 1 . 492. 

3661. Add. eee :—Refd. Reading Trust, 

. v. Spero, Spero v. Reading Trust, Ltd., 
[1930) 1 K. B. 492. 

8667. Add. Annotations :—Refd. Reading Trust, 
Ltd. v. Spero, Spero v. Reading Trust, Ltd., 
[1930] 1 K. B. 492; Bremer v. Oeltransport 
G.M.B.H. & Drewry, [1933] 1 K. B. 753. 

8671. Add. Annotatio. :—Refd. Reading Trust, 
Ltd. v. Spero, Sp2ro v. Reading Trust, Ltd., 
[1930] 1 K. B. 492. 

8678. Add. Annotation :—Refd. H. v. H., [1928] 

06. 


38680. Add. Annotations :—Refd. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 256; 
Vanbergen v. St. Edmunds Properties, Ltd., 
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[1933] 2 K. B. 223. 3784a. -}—HALL v. Papiry (1923), 156 L. T. 
8701. Add. Annotation :—Apld. Vanbergen v. St. Jo. 83. 
Edmunds Properties, Ltd., [1933] 2 K. B. | 8784b. .}—Pltf. granted a bill of sale over 
223. certain furniture to & moneylender, &, as 
8707. Add. Annotation :—Refd. British Russian she was unable to pay him the first instalment » 
Gazette & Trade Outlook, Ltd. v. Associated when it became due, defts. agreed to advance 
Newspapers, Ltd., Talbot v. Associated to her £1,000 on another bill of sale for 
Newspapers, Ltd. [1085] 2 K. B. 616, ee 
: ; ys ‘ e e rs 
ee aa ae Bivates! sale. Pitf. accordingly received a cheque for 
Nawepanerd.. Ltd. & albot s "Nec atod £1,000 from defts. & after receiving it she 
Nee Peepers Ltd sed 193312 K B “616 executed the second bill of sale, which stated 
CWEPEDEES: emis [1933] eae a that the consideration for it was £1,000 paid 
3713. Add. Annotation :—Consd. British Russian to pltf. Inan action by pltf. to restrain defts. 
Gazette & Trade Outlook, Ltd. v. Associated from disposing of the furniture comprised 
Newspapers, Ltd., Talbot v. Associated in the second bill of sale, pltf. relied on Bills 
Newspapers, Ltd., [1933] 2 K. B. 616. of Sale (1878) Amendment Act, 1882 (c. 43), 
3715a. Forbearance—Agreement for payment by s. 8, & she contended that the roal con- 
instalments—Whole sum due on default of one sideration was the payment off of the money- 
instalment.]—-Deft. owed pltf. £266 17s. 6d. lender & the release of her furniture from the 
for gaming debts. In consideration of pltf.’s first bill of sale :—Held: the consideration 
forbearance to press his claim at Tattersalls, for the second bill of sale was the loan of 
deft. agreed that in settlement of the debt £1,000, & as a cheque was a good payment 
he would give pltf. two bronzes, & pay him until dishonoured there was no need to state 
two instalments of £20 each on specified in the second bill of sale that the payment 
dates. The agreement provided that, upon was by cheque, & therefore, as the considera- 
default in due payment of any instalment: tion was correctly stated in the second bill of 
‘“‘the whole then remaining balance of the | - sale, the action failed.—D’ Usgz v. Trarrics & 
original sum above-mentioned shall become DISCOVERIES, LTD. (1924), 40 T. L. R. 44). 








Lith re of Bd month, beginning 8656 i. ——— Unless creditor 
ae “The payment due on | abroad.}—The duty which English law | PART VIIL SECT. 8, SUB-SECT. 5.—-F. 


upon A 
Aug. 11 Ne tobe exited ted, &, there- | imposes upon a debtor to find his JP. Manager of debtor agent of 
Ore be noe Bact! aia would be due | croditor & pay him is imposed upon | creditor—Fraudulent entry of payment.) 
1.— ATKINSON wv. ATKINSON | him only if the creditor is within the | —McMoraris ov». see ES8 THEATRE 
Crpse) 60 N. 8. R. 138.—CAN. realm. If in India a debtor is rpanit eel Co.. LTp., (1923] 2 R. 555; 16 
to to the same duty, itis elmilarly limite gfe Sask. L. R. 504; (1023), 1 W. W. R, 
PART VIII. SECT. 3, SUB-SECT. 4. | —BANSILAL ABIRCHAND v. rakes 1144.—CAN. 








App. 58.—IND. 
ecial covenant for payment of a debt PART VIII. SECT. 3, PUB: EC — 
elocurhere. the presumption of law is Piatt v MoFao. G. (b) { eal 


that the borrower ought t a seek out abs 40. P. 293.—CAN. 


the lender for payment EUL Das i—-—— ——,}—-DORNB -———, ]— BABINEAU v. BouR- 
oe. NaTou (1925), I. L. hae 48 Alle3 310.— ScMRRVILLE, {1929} 1 D. L 1 Rt B11: woe nine D. L. R. 252.—CAN, 
IND. | 40 B. O. R. 415.—CAN. 
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PART VIII. Ma. thy tL SUB-SECT. 5,— 


3799 {, Acceptance in satiafaction 
question of fact.)\—The keeping & using 
of a cheque handed to a creditor on | negligently aot out a fire which 
debtor's “oonditlon that it is to be dectra ved nit. 
taken in satisfaction of a olaim for a | therein, 
larger amount, & 
cheque a0 intimating ia not conclusive 
in law of an acco 
whether it was acoepted in satisfaction 
of the claim is a sven of ie 


87840. ——~—.}—If a bill of exchange or note be 


taken on acoount of a debt & nothing be 
eaid at the time, the legal effect of the trans- 
action is that the origina! debt remains, but 
the remnedy for it is suspended till the maturity 
of the instrument in the hands of the creditor, 
If the bill or note is given not by the debtor 
but by a stranger, the action for the original 
debt is equally suspended.—ALLEN v. ROYAL 
BANK OF CANADA (1925), 95 L. J. P. O. 17; 
184 L. T. 104, 41 T. L. R. 626, P. C. 


83808. Add. Annotation :—Consd. Vanbergen v. St. 


ponands Properties, Ltd., [1933] 2 K. B. 


Annotation :—Retfd. Allen v. poe 
Bank of Canada (1925), 41 T. L. R. 625 


3813. Add. Annotation :—Refd. Jones v. Waring 


& Gillow, [1926] A. O. 670. 


$817. Add. Annotation :—-Consd. Allen v. Royal 


Bank of Canada (1925), 41 T. L. R. 625. 


8818. Add. Annotation :—Consd. Allen v. Royal 


Bank of Canada (1925), 41 T. L. R. 625. 


8820. Add the following ear ~_ 
Deft. suld to pltf. co. his business as} ’ 


existing on Dec. 31, 1887, with the goodwili, 


sStock-in-trade, & ‘ all book & other debts due | 
‘to the vendor in connection with the said: 
business, & the full benetit: of all securities | 
On Jan. 1, 1888, deft. had 


for such debts.” 
in his possession cheques & ‘ills of exchange, 
given for trade debts, which had been received 
by him before that date & were subsequently 
honoured :---Held: the trade debts, having 
been paid, did not pass to the co., & that the 
cheques & bills were not securities within 
the meaning of the agreement.—HADLEY 
(FELIX) & Co. vw. Hapunmy, [1898] 2 Ch. 680. 


8883. Add. Annotation :—--Consd. Allen v. Royal 


Bank of Canada (1925), 41 T. L. R. 625. 


3864. Add. Annotation :—Refd. Re Houlder, [1929]. 


1 Ch. 205. 


8869a. Payment into bank to account of creditor’s 


solicitors.]|—Variation in the performance of 
& promise is no consideration for forbearance 
by the promisce where in fact it is allowed at 
the promisor’s own request. 

Pitf., being indebted to defts., an agree- 
ment was made between him & defts.’ solrs. 
that, if he would pay the amount of the debt 
into a bank in the country for the credit of 
defts.’ solrs. in London, that payment would 
satisfy all sums which he owed to defts. & 
a bkpcy. notice which they had issued in 
respect of part of the. debt would not be 
served on him. Pitf. alleged that he carried 
out his part of the agreement, but that, in 
breach thereof, defts., by a clerk of their 
solrs., served him with the bkpcy. notice. 





& satisfaction ; 


38898c. 


Annotation :—Refd, Finska 
& Co., Ltd. eas). Fe T. L. 
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of the note being te 


Cases 37840—3869c. ENGLISH aND Emprre Dicest SUPPLEMENT. 


In an action for damages for breach of the 
agreement it was held, that, as pitf. by the 
agreement was not to pay hia debt to his 
creditors, but was to pay the money to the 
account of defts.’ solrs., which he was not 
under any obligation to. do, there was suffi- 
cient Be pet to prevent the agreement 
being nudum pactum & piti. was entitled to 
maintain an action for breach of the agree- 
ment. On s:—Held: on the evidence 
the concession made by deftse. as to time & 
place of payment of the debt was entirely 
to oblige pltfi, & that no benefit thereby 
accrued to defis.; &, that being so, the 
agreement was & mere nudum pactum & gave 
no cause of action for breach of contract.— 
VANBERGEN v. ST. EDMUNDS PROPERTIES, 
Lrp., {1933] 2 K. B. 228; 102 L. J. K. B. 
369; 149 L. T. 182, C. A. 


8869b. Assignment of fands—-Orders for foreign 


Government.}]—During the Great War a 
number of ships belonging to pltfs., a group 
of Finnish shipowners, then Russian. subjects, 
were requisitioned by the Russian Govt. & 
placed at the disposal of the British Govt., 
who paid the Russian Govt. for the use of 
the ships. Pltfs., having received no pay- 
ment from the Russian Govt., either before 
or since the revolution of 1917, in respect of 
the sums which they claimed to be due to 
them for hire of the ships & as compensation 
for those which were lost, sued defts., an 
English bank, who held funds deposited with 
them by the Russian Govt. before the 
revolution. Pitfs. claimed that they were 
the legal assignees of a specified part of those 
funds equal to the sums due to them in 
respect of the ships. As evidence con- 
stituting assignments pltfs. produced copies 
of orders duly issued by the responsible 
department of the Kussian Govt. :—Held: 
the documents did not constitute an agree- 
ment between the Russian Govt. as repre- 
sented by that department & pitis. for the 
assignment to the latter of any part of the 
funds in question ; the documents amounted 
to no more than a direction that the neces- 
sary steps should be taken to direct payment 
to pltfs. out of the funds ; there was no evi- 
dence that the steps directed to be taken 
were ever taken; & no intention to make an 
assignment to pitts. could be inferred from 
the documents.—FInska ANGFARTYGS A/B 
v. Barinc Bros. & Co., Lim. (1988), 54 
T. L. R. 1081 ; 82 Sol. Jo. 603, C. A 
———.]—Rvssian & ENGLIsH Bank 
v. Barna Bros. & Co., Lrp. (1938), 54 
T. L. R. ee C. A. 





“05 A/B v. Baring Bros. 





mee 





from an wnliquidated onetoa pee bat 
one, the amemnt of the note being 
especie ale be the amonnt which the 


an action for had agreed on as that for which 


3829 iv. ——. 
damages pitt. alleged, that deft. had ee tee tortfeasor was liable, subject, in the 


present case, to a deduction of the net 


wheat | amount received by pltf. on a sale of 


The ‘defence pleaded was Lidh 
h words on the | that deft. had given pltf. a promissory Leake ay wheat which the ar cag 


note in satisfaction of his 
peid:—Held: in | Wr i R. 296.-—CAN. 


xpress 
or implied ent under which pitf. 
r implied agreem isfaction ef PART VIL SECT. 3, SUB-SECT. 5.—K. 


The ltf. should deduct from th 
JBSDAL vt. BERGH, [1935] 3 


PETERSON tv. FLACK, (19833]3 D. L took the . n of his 
16 Sask. L. R. 493; toes claim, the action lay; the onl wr. Agreement by prior le to work 
1 Ww. W. h. 12389.—CAN. : b $3 con otis olsiet i aaa on mine proving 


SuB-sEcT. 6.—IN WHAT OURRENCY AND AT 
Wat Rata or Excuancp Payment must 
BE MADE. 
See MONEY AND MoNnzEY-LENDING, Vol. XXXV., 
pp. 169-176, & Supp. 


3874. Add. Annotation :—Refd. Abram S.S. Oo, 
v. Westville Shipping Co., [1923] A. ©. 773. 


8880. Add. Annotation :—Refd. Albemarle Supply 
Oo. v. Hind, [1928] 1 K. B. 807. 


8882. Add. Annotation :—As to (2) Consd. Stepney 
Corpn. v. Osofsky, [1936] 3 All BE. R. 494. 

3883a. -}—On Sept. 17, 1935, a certain sum 
was owing by resp., a licensed street trader, 
to applt. corpn:, in respect of removal of 
refuse & other services. During the period 
from Sept. 18, 1935, to Mar. 17, 1936, further 
sums became due for similar services, &, 
during the same period, certain payments 
were made by resp. to applit. corpn. Resp. 
did not specifically appropriate any of these 
payments to any particular charges. Appt. 
corpn. purported to appropriate the pay- 
ments in satisfaction of the arrears of earliest 
date, &, on Mar. '7, 1936, sought to recover 
the balance allegei to be due. The justices 
thought that resp. believed that he was 
making payments towards current dues, & 
decided that the appropriation by applt. 
corpn. was not, & could not be properly 
made, & they held that applt. corpn. could 
not recover a sum larger than the difference 
between the money due in respect of the 
period from Sept. 18, 1935, to Mar. 17, 1936, 
& the amount paid by resp. during that 
period. Applt. corpn. appealed, contusding 
that, in the absence of specific appropriation 
by resp., applt. corpn. was entitied to 
appropriate the payments, to satisfy any 








valuahle— Mine valueless—Formation of 
company by creditorsa—Whether con- 
clusive as to accord d& satisfaction. )— 
WHITLA t. PHAIR (1898), 12 Man. L. R. 


122.—OAN. Act 


8. 59, 
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8871 1. By debtor—How far creditor 
bound by *a appropriation.]-—A 
creditor cannot appropriate in oppoai- 
tion to his debter’s expressed intention. 
—DaSHARATHI GHOSE v. KHONDKAR 
ABDUL HaNNAN (1927), I. L. R. 55 
Calo. 624.—IND. 


8884 vi. SP pee 


3871 11. ——~ -———.]}—KAULBACH 0 
Hicv#e.i, {1930} 1 D. L. R. 983; 
M. P. R. 383.—CAN. When paymen 


3876 i. ——.]—A debt owing from 
a creditor to his debtor cannot be 
considered as a payment by debtor 
until] he consents to the creditor re- 
taining it & applying it on his indebted- 


appropriation is 


priority to p 


eee en 





debtor owes several debta to one person 
& makes a payment to him, but has 
not taken advant 
conferred upon him 
he creditor is at liberty to 
apply the payment in I{quidation of 
any lawful debt actually due & pay- 
able to him trom debtor.—Retv 
We (1925), I. L. R. 7 Lah. 17.-- 


3884 v. ——- -———-.)—FRASER v. 
Loo1m (1868), 10 Gr. 207.—CAN. 





GuHoss v. KHONDKAR ABDUL HANNAN 
(1927), I. L. R. 55 Calc. 624.—IND. 

1 m 1. —— Appropriation to interest. }-— 
are received generally 
on account of a debt, which fa in part 
interost & in part principal & no specific 


treated as applicable to interest 
ee aa vw. HAUGH 


Vol. XXII.—Contract. Cases 3874—3950a. 


arrears, even though the arrears might be 
irracoverable at law :—Held: the justices 
had not found that there has been any 
appropriation by resp.—STEPNEY CORPN. v. 
Osorsky, [1937] 3 All E. R. 289, C. A. 

8905. Add. Annotations :—Apld. Albemarle Suppl 
Co. v. Hind (1927), 48 T. L..R. 652. Refd. 
Albemarle Supply Co. v. Hind, [1928] 1 K. B. 
307; Stepney Corpn. v. Osofsky, [1936] 3 
All BE. R. 494. 


8909. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1K. B. 307. 


3929. Add. Annotation :—Refd. Stepney Corpn. v. 
Osofsky, [1936] 3 All KE. R. 494. 


3930. Add. Annotations :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307; Re Blake, 
i Minahan’s Petition of Right, [1932] 1 Ch. 


8946. Add. Annotations :——Consd. Leeson v. Leeson, 
[39386] 2 Kk. B. 156. Refd. Stepney Corpn. v. 
Osofsky, [1936] 8 Al EB, 1. 494. 


3949a. ~+—Where a creditor appro- 
priates his debtor’s payments in his books 
without communicating the appropriation to 
the debtor, the creditor is not bound by the 
appropriation.—LONDON & WESTMINSTER 
BANK v. Butron (1907), 51 Sol. Jo. 466. 


3950a. «-—An appropriation of a& payment 
cannot be inferred from an intention in the 
mind of the debtor uncommunicated to the 
creditor. It can only be inferred from cir- 
cumstances known to botli parties. 

A husband & wife separated under an oral 
agreement. by which the husband agreed to 
pay his wife £3 a week for the maintenance 
of herself & their child, B. Later the parties 

entered into a written agreement by which 
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ni. Running account. J—PKTRIK 
(L.), Lrp. v. Mrizazcr, (1925) 4 D. L. Wh. 
845: on appeal, [1926] 2D. L. lh. 419; 
{19261 1 Ww. W, fi. 905.-- AN. 

8926 fl. ———,}—Although, 
In the absence of an uppropriadion by 
the debtor, a creditor may apply a 
payment or part thereof towards 
satisfaction of a statute-barred debt, 
such an appropriation will not revive 
the residue of that debt.—BURTON v. 
he aa (1931) 2 W. W. &. 301.— 


of the privilege 
y Indian Contract 








AL 


-}~—D ASHARATHI 





3034 i. Karlier debt.J—Under 
an agreement whereby defts. undertook 
to pay through a co-operative assocn. 
for goods supplied up to a certain 
amount by pitf. to the assocn. :— 
Hield: money paid to pltf. by the 
assocn. after the exccution of the agree- 
ment could not be appropriated to a 
debt owing to pitf., under a former 
agreement of the same kind.—Oon- 


they are 
in 


made, 


ness.—__MATTHEWBON »v. THOMPBON, | (1935), 58 R. 163; (1935] | VILLE Co., Ltp. v. GODDARD, [1926] 
(1925) 2D. L. R. 12113 {1925} 3 as es aa a; Argus L. R. 255; ae W. R. 602; 22 Alta. L. R, 41.— 
Le . R. 161; 19 Sask. L. R. 420.— -L. J. 70.--AUB. - a OS ee 
‘ : iets ) lebtor to current 
3876 ii. ——.}—A person who paya PART VIII, SEOT. 8, SUB-SEOT. 7.—C. | Unless sh bd Salinger a oer 
money has a right to apply that pay- 3913 i.——~_~ M debt—Or | Stlary.|—Re Loaan (H. J.) Co. (Ont.), 
ment to any of the debts which he | simple contract debt yon “ mtgee., in ming D. L. R. 946; 70. B. R. 336 
Nee le ane [1925] 4 | receipt of the rente & profits of the ; A ee ee 
‘3884 iit. — } mortgaged premises, sold goods to the | «Juin (1848), 4 U.C. It. 378.—CAN. 


8884 ili. ——-———-.}-— Where a debtor, | mtgor 


who owes more than one debt the | receipta being applied first in payment s {t. —— a debt.j}—Semble: 
same creditor, makes a Oe ment vill, of the account ‘tor goods sold :—Held: | where a creditor {fs owed more than one 
out appropriating it towards the dis- | sn incumbrancer, whose rights accrued | debt by the same debtor, but the 
charge of any particular debt, the right after the settlement, was not entitled | amount of one of the debts is disputed, 
of the co tor to appropriate e | to take the position that the rente & | a perpen made by the debtor gener- 
amount paid towards any of the debts | profits n y & irrevocably re- | ally cannot be appropriated by the 
sh to him condnues up to the time uced the mtge. - they sere ce creer oe ae : ed AV ar 
w he a the payment towards | —-MITCHELL 0. SAYLOR- 7 ©. UZELMAN, .-L. as 

the (ae of a a cular debt.— | OC. L. T. 224; 10. L. R. 158 -ORN, i Ww. W. R. 143; 23 8 L. R. 364.— 

©. JAMESON (1925), I. L. R. 3913 ti, —— edo CAN. 


6 Pat. 326.—IND. 
$884 iv. —— ——.}-—Where a 


BROWN (4 BANKRUPT) (1851), 


riod t i. Dancers e Ross 
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Cases 3950a—4095a. HINGLISH AND Emprre Dicest SuPPLEMENT. 


the husband agreed to pay the wife £300 by 
weekly instalments of £2 a week in respect 
of certain premises which belonged to them 
jointly. The agreement provided that on 
the failure of the husband to pay any instal- 
ment he became liable to pay forthwith the 
balance of the £300 then due. The husband 
afterwards sent to his wife £5 each week under 
the two agreements. The wife subsequently 
obtained a decree nisi for the dissolution of 
her marriage, & the husband after the lapse 
of a week, on the advice of his counsel in the 
Divorce Ct., sent each week to the wife £3 
only. The wife sued the husband to recover 
£92 as being due under the written agreement 
in respect of the purchase of the house. The 
husband alleged that he had appropriated 


the £3 which he sent each week as to £2 in | 


respect of the weekly instalments due under 
the written agreement, & as to £1 for the 
maintenance of the child B., & he alleged that 
he sent a slip to his wife with the first pay- 
ment of £3 containing the words: ‘‘ This is 
for the house & BB.” The wife, however, 
denied having received the slip. No notice 
to produce it was given. The county ct. 
judge, however, admitted secondary evi- 
dence of its contents, & held that, even if 
‘the slip was not sent, the husband had appro- 
priated the payments to the weekly instal- 
oe due in respect of the house. On appeal 
y the wife it was admitted that secondary 
evidence as to the contents of the slip was 
inadmissible :—H eld: there must be some- 
thing more than an intention of the debtor 
uncommunicated to the creditor to amount 
to an appropriation by the debtor; there 
must be a notice, express or implied, to the 
creditor to inform him of the appropriation. 
There was no evidence upon which the county 
ct. judge could find that there had been an 
appropriation by the debtor.—LEESON v. 
LEESON, [19386] 2 K. B. 156; [1936] 2 All 
K. R. 183; 105 L. J. K. B. 362 ; 164 L. T. 
710; 62 T. L. R. 461; 80 Sol. Jo. 424, C. A. 
cal tal oe Stepney Corpn. v. Osofsky, [1936] 3 All 


8961. Add. Annotations :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307; Holder ». 
I. R. Comrs. (1932), 48 T. L. R. 365; Phila- 
delphia National Bank v. Price, [1937] 3 All 
KE. R. 391; Taylor v. Taylor, [1938] 1K. B. 
320. 

8977. Add. Annotations :—Refd. Albemarle Supply 


Co. v. Hind, [1928] 1 K. B. 307; Near East 
in v. King, Chasseur & Co., [1930] 2 K. B 


3990. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 


8998. Add. Annotation :—Refd. Madras Official 
haa v. Krishnaji Bhat (1933), 49 T. L. R. 


4000. Add. Annotations :—Refd. Re Wait, [1927] 1 
Ch. 606; Madras Official Assignee v. Krish- 
naji Bhat (1933), 49 T. L. R. 432; Taylor v. 
Taylor, [1937] 3 All EK. R. 571. 


4001. Add. Annolation :—Refd. Re Wheeler & Co., 
Trustee v. Kirby & Grainger (1933), 102 
L. J. Ch. 341. 
4008. Add. Annotation :—Refd. Madras Officia] 
ror acu v. Krishnaji Bhat (1933), 49 T. L. R. 
32. 


4008. Add. Annotation :—Refd. Harrods, Ltd. v. 
Tester, [1937] 2 All E. RB. 236. 

4009. Add. Annotation :—Refd. Houghton v. Not- 
hard, Lowe & Wills (1927), 44 T. L. R. 76. 


4017. Add. Annotation :—Refd. Smith v. Wood, 
{1929] 1 Ch. 14. 


4048. Add. Annotation :—Refd. Lind v. Johnson, 


[1937] 4 AIL. E. R. 201. 


4059a. ———.]—-FEENEY v. FIRBECK MAIN COL- 
LIERIES, Lrp., [1926] 2 K. B. 218; 95 
L. J. K. B. 689; 134 L. T. 745: 19 B. W. 
C. C. 33, C1 A 

4077. Add. Annotations: —Refd. Saunders v. 
Young’s Brewery (1925), 42 T. L. R. 136; 
British Russian Gazette & Trade Outlook, 
Ltd. v. Associated Newspapers, Ltd., Talbot 
ue on Newspapers, Ltd., [1933] 2 


4095a. Loan by director to private company— 
Part of loan remitted—Agreement that full 
loan provable in winding up.]—The managing 
director of a private co. lent to the co. 
£3,400. In Mar. 1935, he agreed that of that 
sum £1,612 6s. 8d., being the amount of the 
loss incurred in the first trading year of the 
co., should only be repaid to him by the co. 
while it was a going concern out of profits, 
but, if the co. went into liquidation, the 
whole debt was to rank on a par with the 
other unsecured creditors of the co. . The 
agreement was set out in a minute of a board 
meeting & accounts drawn up by the 
accountants to give effect to that minute 





PART VIII. SECT. 3, SUB-SECT. 7.— 
E. (a). 


to appropriate, & it seems that he 
may appropriate a p 
unguaranteed debt. If neither the 


the law appropriates 


relating to it could not be traced, 
B.’s executrix found, lyin among 
some papers of no value, an 1.0.U. for 
£200, da 1 ‘ ene by A. in 
favour of B. She res pou prongne 


ayment to an 


r makes any 


9961 1. Statement of rule.}—ScoTr & 
PEDEN 0. ELLIOTT, [1926] 2D. L. R. | debtor por the, credito 
B04; (1086) 2 2 W. W. R. 154; 387 | SPPropriation, 
B.C. R. AN, © payment upon equitable principles, 


8961 ns ——, }—-The rule in Clayton's 
Oase. is i beat merely a presumption.— 
CaNaD BaNk OF COMMERCE 0. 
SMITH (1911) 17 W. iL. R. 185; = 3 
Alta. L. R. 209.—OAN 


8962 . .] — CANADIAN 
BANK OF COMMERCE 0. SmiTa (1911), 





17 W.L. R. 136; 8 Alta. L. R. 299.— 
CAN. 

3962 —— ——.] — LAKR 
CROSRIE “iota, 9 Nfid. L. R. n90.— 
ae 


2 vil, —— ———.}—A debtor has 
the make to Ae tg  eAe @ payment in any 
way he thinks ere are several 
debta he has a right te say to which of 
the debta the payment shall be applied. 

en there is no aopropration by 
the debtor, tbe creditor has the right 


& prima facie to the earliest debt.— 
NASH-SIMINGTON Co., Lrp. v. CALD- 
WELL, [1931] 1 Ae Ww. R. 183. —CAN, 

RADIS & SONS v. 
SILNAsE, {1931 ] “3 M. P. R. 565.— 
CAN. 


ai, ——.J—P 


PART VIII. SECT, 8. SUB-SECT. 8. 


Defence to action on 1.0.U.) 
. & B. were in partnership for some 
yoars up to 1907. In that year the 
partnership was dissolved, &, as the 
result of an arbn. for the settlement of 
matters outstanding between the 
partners, A. paid B &3,000. There- 


ii—— 


after rae evo oe on endly 
terms, & B circumstances. 
B. died in Joss, pa pore ole 1927, In 


1928, when the arbiter & ribs clerk to 
the arbn. were both dead, & the papers 
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payment of t the sum ‘a “the 1.0.0, eT OU. ne 


in order to establish that the 


defenders had disch 
NZIE’S EXECUTRIX v. MORRISON’S 
TRosTERS, (1930] S.C. 830. —S8COT. 


PART VIII. SECT. 8, SUB-SECT. 9.— 
A. (a). 


4028 iv. ——-.}+-ONTaRIO EQvuitT- 
ARLE Law & ACCIDENT INSURANCE 


Co. v. BAKER, {1926} 2 D. L. R. 289; 
Be oe > KR. 297 pies 
JESDAL v. BERGH, 


(1983) 3 Ww. W. WwW. 296. —OAN. 


were signed by the managing director & his 
co-director. On the assets side of the account 
there was a statement with respect to 
general profit & loss account ‘ Net 
loss. £1,612 68. 8d. less T.S. loan fund 
£1,612 6s. 8d.,”’ & nothing was carried into 
the assets column in respect of the debit 
balance of the profit & loss account. The 
liquidator postponed the director’s proof as 
to this sum of £1,612 68. 8d. until all creditors 
had been paid in ‘full :—Held: in the absence 
of proof that any creditor had acted to his 
own detriment after having seen the balance 
sheet, there was no case of estoppel & the 
managing director was entitled to prove for 
the sum in question in competition with the 
ordinary creditors.—Re GENERAL PRESERV- 
Ina Co., Lrp., [1937] 1 All E. R. 693; 81 
Sol. Jo. 237. 


Cases 4095a—43858a. 


Vol. XH.—Contract. 

4119. Add. Annotation :--Consd. Re Porter (Wil- 
liam) & Co., [1937) 2 All BE. R. 361. 

4180. Add. Annotation :—Refd. Richmond vv. 
Savill, [1926] 2 K. B. 530. 

41382. Add. Annotation :—Refd. Josselson v. Borst, 
[1938] 1 K. B. 728. 

4138. Add. Annotation :—As to (2) Consd. Smith 
v. Wood, [1929] 1 Ch. 14. 

4198. Add. Annotation :—Refd. 

Harding, [1928] 2 K. B. 371. 

4203. Add. Annotation :—Folld. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

4285. Add. Annotations :-—Refd. 
Hayes, [1927] 2 K. B. 111; 
Wilson (1929), 141 L. T. 469. 

4317a. -}—(1) One bond, be it of record or 


not, cannot merge another bond.—HIGGENSs. 
Case (1605), 6 Co. Rep. 44b; 77 E. R. 320’ 


Akt. Ocean v. 


Lawrence v- 
Humphery v- 





ner sere eee ee erenen ne na 


Part IX.-—Constructive Contracts. 


4325. Add. Annotation :—Refd. Re Debtor (No. 


627 of 1936), [1937] Ch. 156. 


4840a. Double payment by bank to client’s order. ] 


—Pltfs., a London bank, on telegraphic in- 
structions from a bank in Warsaw, which was 
acting for a Polish co., paid to defts. £2,000 
on account of a sum of over £4,000 owed by 
the Polish co. to defts. The Warsaw bank 
then wrote a letter of confirmation, but pltfs. 
mistook the letter for a direction to pay defts, 
a further sum of £2,000 & didso. Afterwards 
the Polish co., believing the sum paid off to 
be £2,000, told the Warsaw bank to arrange 
for the payment of another £1,000, but the 
instructions accordingly sent by the Warsaw 
bank to pltfs. were lost in transmission & 
were never received. On discovering the 
facts pltfs. were willing to credit defts. with 
the above-mentioned £1,000 & brought an 
action to recover £1,000, the balance of the 
£2,000, as money paid under a mistake of 
fact :—Held: (1) there was no such mistake 
of fact as entitled pltfs. to maintain that the 
amount claimed was money paid to their 
use, & the action failed ; (2) pltfs. had been 
negligent as between themselves & defts.— 
Barctay & Co., Lrp. v. Matcomm & Co. 
(1925), 133 L. T. 512; 41 T. L. R. 518; 
69 Sol. Jo. 675. 


4341. Add. Annotation :—Refd. Pte Debtor (No. 
627 of 1936), [1937] Ch. 156. 


4351. Add. Annotation :----Consd. He Chetwynd’s 
state, Dunn’s Trust, Ltd. v. Brown, [1937] 
3 All E. R. 530. 


43588. Payment of rates on tithe rentcharge by 
occupier—Demand after Tithe Act, 1891 (c. 8). d 
—At the date of the passing of the above Ac 
rates upon a tithe rentcharge were due & in 
arrears, owing to the omission of the over- 
seers to demand payment thereof from the 
occupiers of the land out of which the tithe 
rentcharge issued. The tithe rentcharge for 
the period in respect of which the rates in 
arrear were due had been paid to the tithe- 
owner in full. After the passing of the Act, 
the overseers, purporting to act under Tithe 
Act of 1837 (c. 69), s. 8, demanded payment 
of the arrears of rates from the occupiers 
of the land, who paid them, & were allowed 
the amount thereof by their landlord, the 
owner of the land, out of the half-year’s rent 
next becoming due. Subsequently thereto 
a half-year’s tithe rentcharge became payable 
by the landowner. The landowner claimed 
to deduct therefrom the amount which he 
had allowed to the occupiers out of their 
rent in respect of the arrears of rates paid 








PART VIII.SECT. 4,SUB-SECT. 5.—A. 
4134 ii. ——.}—MoOopDIE vw. Mac: 
KENZIF, (1925) 1 D. L. R. §01.—CAN. 


PART VIII. eA 7 ee aaa — 


4200 = iif. -}+—-Where__—sc several 
debtors are bound jointly, a release 
given to one discharges the others 
unless the creditor, when granting the 
release, reserves his right against 
them; this rule applies as much to 
. judgment | debt as to any other 

Cpuee don —CasTLE v. BILsKy (1921), 

L. R. 536.—CAN. 





PART VIII. SECT. 4, SUB-SECT. 9. 
sr. On security for debt.}—-The re- 
lease of a debt operates as a release of 
any security held in respect of it.— 
A.-G. vo. SMITH FRancr, {1925) 
N. Z. L. R. 217.—N.Z. 
PART VIII. SECT. Ae SUB-SECT. 1.— 
- (a). 
4282 1. Whether court will give effect 


rom instru- 
VEEN, (1931) 
. R 235.— 


to tntentton—Gathered 

ment.J}—McKEIGAN v. Mo 
2D. L. R. 993; 3 M. 
CAN. 


PART IX. SECT. 1, SUB SECT. 1.—A. 


4325 i. General rule.J}—-WILSON 0. 
M4S0N, LAMB 0. WILSON (1876), 38 
. O. R. 14.—CAN. 


PART IX. SECT. 1, SUB-SECT. 1.—C. 


st. Payment to enable fulfilment of 
contract.}—Where. a timber contract 
contained the terms that cove: & 
all other dues should be paid by the 
contractor, & deft. co. reserved the 
right to retain Govt. duces from the 
contractor until clearance had been 
money paid by 
the clearance was 

don n behalf of the contractor to fulfil) 
is Masta hepa & ilar chargeable against 
him.— CANADIAN PACIFIO 
Ry. Co. (1934), 34 B. OC. R. 127.— CAN. 
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PART IX. SEOT. 1, SUB-SECT. 1.— 
D. (a). 


4341 ili. -}—-A volunteer cannot 
recover over the debt of another paid 
without request of such other & oe out 
any legal obligation on 
MARTELL 0. WHITTEM (1867), 5 Nfld. 
L. R. 200.—NFLD. 

4841 Iv. «-}—-The principle that 
& payment made by one person for 
the benefit of another cannot be 
recovered from the latter, no matter 
he has benefited there- 

had not expressly or 

imp edly requested the making of - 

as not elected to adopt ite benefit 

x that the mere fact that he accepted 

the benefit of that which he had no 

2 dg oars pl to refuse is not evidence of 

tion or ratitication waa applied 

herein in an action proUn i recover 

amounte paid for freight for fae 
feeding in transit of cattle aus 

pee ig rers ee 


ie, ; 1928] 3 ae ew 








rahe oe 


5, (1929) 1 D 1D. a 


Cases 4358a—4478. 


by them :—Held: having regard to the 
Act of 1891, s. 6, the payment of the arrears 
of rates by the occupiers was a voluntary 
payment, they were not entitled to deduct 
he amount so paid from their rent conse- 
que the landowner was not entitled to 
educt the amount which he had allowed to 
the occupiers from the tithe rentcharge due 
by him.—Re Titan Act, 1891, Seat Uv. 
Ports, JONES v, COOKE, [1894] "1 Q. B. 218; 
58 J. P. 388; 42 W. R. 204; 9 R. 230 ; 
sub nom. JONES v. Potts, JONES v. COOKE, 
63 L. J. Q. B. 381; 69 L. T. 849; 10T. L. R. 
111, C. A. 
Annotation ‘—Distd. Lewis v. Hughes, [1916] 1 K. B. 831. 
4859. For ‘‘—-— Payment to clear off maritime 
lien—No request from mortgagees’’ read 


‘‘ Payment to clear off maritime lien—No | 


request from mortgagees.”’ 

Add. Annotations :—Refd. The St. George, 
[1926] P. 217; The Goulandris, [1927] P. 182; 
The Stream Fisher, [1927] P. 73. 

4860. For ‘‘——- Premiums on husband’s life 
policy paid by wife—First life Interest under 
settlement of policies taken by wife ’’ read 
‘*Premiums on husband’s Life-policies paid 
by wife-—First life interest under settlement of 
policies taken by wife.’’ 

4367a. Advance to company——Resolution request- 
Ing advance invalid.|-_Re CLEADON Trust, 
Wrp., [1938] 4 AW KE. R. 618; 55 T. L. RR. 
154; 82 Sol. Jo. 1080, C. A 


4372. Add. Annotation :—Refd. Christoforides v. 
Terry, [1924] A. C. 566. 

4377Ta. Double payment by bank.}—Barcitay & 
Oo., Lrp. v. MaLcoutm & Co., No. 4340a, ante. 


4879. Add. Annotations :—-Consd. Brooks Wharf & 
Bull Wharf, Ltd. v. Goodman Bros., [1937] 
1K.B.584. Refd. Akt. Dampskibs Steinstad 
v. Pearson (1927), 187 L. 'T. 533. 

4382. Add. Annotation :—Consd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

43885. Add. Annotations :—Refd. Liggett (Liver 
pool) v. Barclays Bank (1927), 137 L. T. 443; 
Re Debtor (No. 627 of 1936), [1987] Ch. 156. 

4390. Add. Annotation :—Consd. Smith, Hogg v. 
Bamberger, [1929] 1 K. B. 150. 

4400. Add. Annotation :—As to (1) Refd. Eaton v. 
Donegal Tweed Co. (19385), 79 Sol. Jo. 342. 

4410. Add. Annotation:—As to (2) Refd. Akt. 
reps Steinstad v. Pearson (1927), 137 


4418. Add. Annotation :—Dbtd. Lowther v. Clif. 
ford (1926), 95 L. J. K. B. 576. 

4429. Add. Annotation:—As to (1) Refd. Akt. 
Dampskibs Steinstad v. Pearson (1927), 187 
L. T. 683. 

4482. ddd. Annotation :-—Consd. Re Chetwynd’s 
Estate, Dunn’s Trust, Ltd. v. Brown, [1937] 
3 All EK. R. 580. 

44385. Add. Annotations :—Consd. The Chekiang, 
{1925] P. 80. Apprvd. Admiralty Comrs. »v. 
Chekiang (Owners), {1926] A. 0. 637. 

4437. Add. Annotation :—Overd.. Spencer v. Ash 
worth Partington, [1925] 1 K. B. 588. 


ENGLISH AND Emprre Dicrst SUPPLEMENT. 


4438. After this case add “ See, further, COMPANIES, 
Vol. IX., pp. 828-831.” 


4440a. Unenforceable promissory note to money- 
lender paid by surety——Promise by debtor to 
repay surety.}—On Oct. 24, 1930, S. signed 
a joint & several promissory ‘note. The other 
Bienatory to the note was the testator, C. 
The terms of the note were to pay to a money- 
lending co. or order ‘‘ the sum of £156 for 
value received by five equal consecutive 
monthly instalments of £6, the first of such 
monthly payments to commence & become 
due & payeoe on Nov. 24, 1980, & the balance 
of £126 to become due & payable on Apr. 24, 
1931.” There was a default clause under 
which the whole of the principal became 
payable on default of payment of the first 
or any of the succeeding £6 instalments. C., 
who was the principal debtor, paid the first 
instalment but omitted to pay any of the 
subsequent instalments. The consequence 
was that S., after making some investigations, 
aid on Jan. 27, 1931, the sum of £138 in 
ull discharge of the note, which was then 
handed back to bim. The promissory note 
did not comply with the requirements of 


bs sect. 6 of Moneylenders Act, 1927 (c. 21), 


& therefore could not have been enforced 
by the moneylenders against either C. or S. 
Neither of them, however, was aware of that 
defect or had any doubt about his liability 
under the note. C. died in 1935, but no part 
of the debt was paid by him during his life- 
time to S. BENNETT, J., held that S. was 
entitled to rank as a creditor against the 
estate of C. for the sum of £138. On appeal 
by the pltfs. in the administration action :— 
Held: 8. was entitled to prove as a creditor 
against the estate of C. for the money paid 
by him to the moneylenders, notwithstand- 
ing that the promissory note did not comply 
with the requirements of sect. of the Money- 
lenders Act, 1927 (c. 21), since the only 
request which could be implied by law as a 
term of the transaction was merely one by 
C. to S. to pay, if C. did not, & not “ to pay 
this sum or so much of it (if any) as is not 
made irrecoverable by the Moneylenders 
Act.”—Re CHETWYND’s ESTATE, DUNN’s 
Trust, Lrp. v. Brown, [1988] Ch. 13; [1937] 


3 All KE. R. 5380; 106 L. J. Ch. 8303-157 
L. T. 125; 53 T. L. R. 917; 81 Sol. Jo. 
626, C. A. 


4444. Add. Annotation :—Refd.. Re Cleadon Trust, 
Ltd., [1938] Ch. 660. 

4455. Add. Annotation :—Refd. Hillen v. I. C. I. 
(Alkali), Ltd., [1934] 1 K. B. 455. 


4471. Add. Annotation :—Generally, Refd. Re 
Debtor (No. 627 of 1936), [1937] Ch. 156. 

4472, Add. Annotation :—Refd. Hay v. Carter, 
[1935] Ch. 397. 


4478. Add. Annotations :—Oonsd. Re Simms, Ex PB: 

fae [1984]Ch.1. Refd. Re Mason (1928), 

J. Ch. 321; Marconi’s Wireless Tele- 

graph Co. v. Newman, {1930} 2 K. B. 202; 
organ v. Ashcroft, [1937] 3 All E. R. 92. 





PART IX, SEOT. 1, SUB-SECT, 2.——D. 


44411, Action defended at Of 
NARD, (1981) 2 D. L. B. 887.—-CAN. tor, te not 


PART IX. SECT. 3, SUB-SECT. 1.—~A, 


sv. Effet of arrangement delween | made by one 


arrange between 
af request Of | of them, although Hable to their 
credi to 


the creditor.—STAINSLEIGH wv. FISHER 
Alte.) (1038) 8D. L. R. 136; (1928) 
Ww. ° R, 3 5.—CAN. ‘ 
PART IX. SEOT. 3, SUB-SECT. 1. 


m i. ——.}—-BaRNMART v. ROBERT- 





4487. Add. Annotations :—~Consd. Re Simms, Ex p. 


Trustee, [1984] Ch. 1; Morgan v. Ashcroft, 
ede 3 All B. R. 92. Refd. Holt v. Mark- 
1923] 1K. B. 604; Oantiare San Rocco 
S.A. v. eee Shipbuilding & Engineering Co., 
[1924)} A. 226; Bowling v. Cox, [1926] 
A. C. 751; Breese Donsldaon v. Crossland, 
[1929] A. 0. 297; Mareoni’s Wireless Tele- 
graph Co, v. Newman, [1930] 2 K. B. 292. 


4520. Add. Annotation :—Refd. Blaustein v. Maltz, 


4523. Add. Anno 


Mitchell & Co., [1937] 2 K. B. 142. 
tation :-—Distd. Jones v. Waring 
& Gillow, 11020} A. ©. 670. 


45384. Add. Annotations :—Apld. Holt v. Markham, 


45384a, 


ari kar 


1923] 1 K. B. 504. Refd. Jones v. Waring 

Gillow, [1926] A. O. 670; British & North 
European Bank v. Zalzstein, [1927] 2 K.B. 
92; Anglo-Scottish Beet Sugar Corpn., Ltd. 
v. Spalding Urban District Council, [1937] 
3 All E. R. 335. 
-}—By certain military regula- 
tions officers in the Royal Air Force were on 
demobilisation entitled to a gratuity varying 
in amount accoriling to circumstances. If 
their names were on a certain list, called the 
Emergency List, they were only ‘entitled to 
@ gratuity at a lower rate than if they were 
not on that list. Deft. was a demobilised 
officer of the Royal Air Force. Pltis., who 
acted as Govt.’s agents for the payment 
(inter alia) of gratuities to demobilised officers 
of that force, in ignorance of the fact that 
deft. was on the Emergency List, but also 
in forgetfulness of the regulation which 
provided that the gratuities of officers on the 








Emergency List should be paid at the lowar ; 
rate, & not appreciating the materiality cf | 


an officer being on that list, paid deft. his 
gratuity at the higher rate to which he would 
have been entitled if he had not been on that 
list. More than a year afterwards, & before 
notice of the mistake, deft. spent the money. 
In an action to recover back the excess pay- 
ment as money paid under a mistake of fact ; 
—-Held: pltfs. could not recover on the 
grounds that plfts.’ mistake was not a mis- 
take of fact causing the payment; & that 
as deft. had been led by plfts.’ conduct to 
believe that he might treat the money as his 
own, & in that belief had altered his position 
by spending it, pltfs. were estopped from 
alleging that it was paid under a mistake.— 
Hout v. MaRKHAM, [1923] 1 K. B. 504; 92 
L. J. K. B. 406; 128 L. T. 719; 67 Sol. Jo. 
314, C. A. 


—Consd. Jon Waring & Gillow, (1926) 
Refd British ‘© North European Bank €. 


Pea & Sla 
Insce. v en 


TT. L. R 
gtyse 3 :: B. 292; Lever B 
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(1927), 44 T.L. R. 63: Home & Colonial 
on Guarantee & Acoident Co. (gas) 45 
; Marooni’s Wireless Telegraph ag v. Newman, 
ros., Ltd. Be a (1931 
$57 ; Morgan v. Ashcroft, (1937) 3 ‘AD K. 


4542. Add. Annotations :—Generally, ery aa 


vw. Markham, [19238] 1 K. B. 504; British 
American Continental Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 828: Jones 
v. Waring & Gillow, [1926] A. O. 670. 


4558a. Goods consigned to two agents for sale— 


4563. Add. Annotation 


Sale by one.]—Goods were consigned to two 
for sale by commission; upon a dissolution 
of partnership the commission to sell was 
assumed by one :—Held: he, having sold, 
was rightly sued for money had & received, 
which action could not have been maintained 
against both, although an action for not 
accounting would have lain against both.— 
WELLS v. Ross (1817), 7 Taunt. 403; 129 
E. R. 161. 

:-~—Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 


4569a. Damages recovered by holder of bill of 


exchange against sheriff-—Bill held in trust 
for plaintiff.|;—Where the holder of a bill of 
exchange, who held it in trust for pltf., sued 
the drawer, &, pending that suit, became 
bkpt., & his assignees afterwards brought an 
action against the drawer in bkpt.’s name, 
in which action, the sheriff having been 
guilty of an escape on mosne process, the 
assignees recovered against the sheriff in 
an action for the escape, damages to the 
amount of the bill:—Held: pltf. might 
maintain money had & received against the 
assignees for the damages so recovered, 
allowing to them the costs & expenses.—- 
RANDOLL vw. BELL (1813), 1 M. & S. 714; 
105 EB. R. 266. 


Annotation :—Distd. Neule v. Reid (1823), 1 B. & CO. 657. 


4578. Add. Annotation: 


-— Refd. Tournier v. 
National Provincial & Union Bank of Eng- 
Jand, [1924] 1 K. B. 461. 


4578a. Solicitor acting as banker—Cheque pald out 


of funds belonging to plaintiff—To party in- 
debted to plaintiff.|—Pitfs. were a limited co. 
formed to amalgamate certain firms & cos. 
controlled by F., two of the directors of pltfs. 
being F. & deft. T, The latter was a momber 
of the firm of T. & C., who wore the solrs. 
of pltfs. & also of F. Pitfs. had moneys 
standing to their credit in the books of T. 
& C., & F. also had a running account with 
T. & ©. During a period when F. was in 
debt to plitfs. he drew for his own purposes 
on the moneys standing to the credit of pltfs. 


C. 670. 
‘Galzstein, 11937) 2 K. 


n= NR ptr 


PART IX. SEOT. 3, SUB-8ECT. 2.—A. 


sw. Company & municipatity.J— 

A suit by a eco. for the recovery of a 
TT wane Liected spy @ munici- 
pality, we Madras unicipalities 

of 1920, s. 92, is eeontinily ap 


Pe table action for ‘“‘ money had & 
iv & nota for “‘ ries & 
com on.”’-—-DINDIGUL 


Coun gta oe Oo. ATT I. 7 R. 
52 Mad. 2 


PART IX. SECT. 3, SUB-SKECT. 3.—0O.. 


4556 i. General rule.}—The corpn. by 
one reso ation directed that $360 should 
be granted to each councillor, sett. 
being one, to be by them ded o 
the reads; & by another, $100 
should be ep to the credit of each 
councillor, te be expended by them on 


- 92; Reckitt v. 


ica Pem- 


eee eee eee a 





the roads &, pecees 2 in their emaeenetive 
divi a accordance 
with an satetlishea ed prac tice, by which 
the councillors no gr tended the laying 
out of ee oe res ive 


pli npircettipactiod D ersnted w several orders 
on the treasurer to different persons 3 
for ‘* work perry which were paid, & 


it appeared that such work, though 
contrasted for, ha& not been performed. 
dence, however, of 

any fraud or collusion an deft.'s 
or of any gain to himself, except the 
usual charge to the corpn. of the com- 
Inission on such moneys - were 
expended :—Held: there could be no 
Hales ANE on ‘the cone counte, 

CORPN, 


ediacegtan no money.— 
Hovusron (1868) 3 aU. C. R. 650,- 
CAN. 
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in the books of T. & C. At the time of these 


prereetren av we 


PART IX. SECT. 8, SUB-SECT. 3.—D. 


sx. General rule.}—-Deft. baving sold 
ae & remitted the proceeds to 
C. an action was brought by pitfs. 
on the common counts as for money 
received to their use:—Held: after 
the sale deft. held the proceeds for 
ee panent of . . & in remitting 
em to 0 did so in his own 
wrong, & ‘i verdict for deft. showd 
agide.— Monkton v. CLEOD 
(a7), 10 N. 8. R. (1 RB. & OG.) Tl. 


Money patd to revenue offtcer-— 
Represonting value of ete? & Pea 
Action by_ informer €.}—~ 
waonte. CURLESS (188 ne 21N. nS R. 

2382,—CAN. 


Cases 4578a—4649. ENGLISH AND EMPIRE 


transactions deft. T. was not aware of F.’s 
indebtedness to pltfs., but the ct. found that 
deft. T. knew enough of F.’s methods to be 
ey on inquiry as to what F. was doing. 

ubsequently pltfs. brought the present action 
against T. in respect of these moneys on the 
ground of conversion & for money had & 
received & for breach of duty & negligence 
as one of their directors & as their solr. 
Deft. T. pleaded acquiescence by pltfs. :— 
Held: deft. T. was liable in conversion, & 
even if there had been acquiescence he was 
liable for money had & received, & pltfs. 
were entitled to recover.—FENTON TEXTILE 
Sra ae Lrp. v. THomas (1929), 45 T. L. R. 


4582. Add. Annotation :—Refd. Holmes v. Watt, 
[1935] 2 K. B. 300. 


4583. Add. Annotations :—Refd. Underwoon v. 
Bank of Liverpool & ae Same v. Bar- 
clays Bank, [1924] 1 K. B. 775; Liggett 
aad pee v. Barclays Bank (1927 ), 137 

L. T. 443; Lloyds B v. Chartered Bank of 
India, Australia & China, [1929] 1 K. B. 40; 
Marconi’s Wireless Telegraph Co. v. Newman, 
(1930] 2 K. B. 292. 

4587. Add. Annotation :—Refd. 
R., [1925] 1 K. B. 62. 


4500a. ——— To bank named by principal— 
Money returned by bank to agent.)]— Pitfs. 
‘in London sold to a New York co. a quantity 

of Belgian francs to be delivered to defts. 

as the purchasers’ agents in Brussels on 
Dec. 31, at a price to be paid in dollars on the 
same day in New York, & the purchasers 
instructed defts. to pay the francs when 

" received to the O. Bank On Dec. 30 bkpcy. 
proceedings were commenced against the 
purchasers in New York & a receiver was 
appointed, & on the same day the purchasers 
cabled to pitts not to pay the francs to defts., 

as they, the purchasers, were unable to com- 
plete their contract. Before that cable 
arrived pitfs. had already paid the francs to 
defts., & defts. had paid them to the C. Bank. 
Pitfs. then requested the C. Bank to return 
them, & the C. Bank returned them to defts., 
with an explanation that they did so for the 
ae ose of cancelling defts.’ payment to them. 

n these circumstances defts. claimed that, the 
money having been returned to them, they 
were entitled to hold it on behalf of their 
principals, & refused to pay it over to pltfs., 
who brought an action to recover the francs 
as being money had & received by defts. to 
their use :—Held: (1) as at the time pltfs. 
pee the francs to defts. the purchasers 
ad already repudiated their contract, al- 

. though pitfs. did not know that fact & conse- 
quently had not accepted the repudiation, 


Brocklebank ov, 
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pltfs. were under no legal obligation to pay, 
&, having paid under a mistaken belief of 
legal liability, they would have been entitled 
to recover the money back if they had dis- 
covered their mistake before defts. had paid 
it to the C. Bank ; (2) the effect of the money 
being returned by the C. Bank was to restore 
pltfs. to the same position as that which 
they occupied before defts paid it away, & 
that position was unaffected by the fact that 
before redemand of the money by pltfs. the 
trustee in bkpcy. of the purchasers had 
directed defts. not to part with it, & defts. 
in compliance with that direction had credited 
the purchasers with it in their books; (3) 
defts. were bound to repay it to pltfs. — 
BRITISH AMERICAN CONTINENTAL BANK 2. 
BRITISH BANK FOR FOREIGN TRADE, [1926] 
1K. B. 328; 95 L. J. K. B. 326; 134 L. T. 
472; 42 T. L. R. 202, C. A. 


4591. Add. Annotation :—Refd. Re A Debtor, 
[1928] Ch. 199. 


4597. Add. Annotations :—Refd. Abram S.S. Co. 
.  v. Westville Shipping Oo., [1923] A. C. 778 ; 

Rowland v. Divall, [1923] 2 K. B. 500. 

4598. Add. Annotation :—Refd. Abram S.S. Co. v. 

Westville Shipping Co., [1923] A. O. 773. 


4600. Add. Annotation :—Consd. Anglo-Scottish 
Beet Sugar Corpn., Ltd. v. Spalding Urban 
District Council, [1937] 3 All E. R. 335. 

4617. Add. Annotation :—Refd. Eaton v. Donegal 
Tweed Co. (1935), 79 Sol. Jo. 342. 


4628. Add. Annotation :—Distd. Hardie & Lane 
v. Chilton, [1928]2 K. B. 806. 


4685. Add. Annotations :—Consd. Brocklebank v. 
R., [1924] 1 K. B. 647; Morgan v. Ashcroft, 
{[1937] 3 AN E. R. 92. Refd. Spanish Govt. 
v. North of England 8.8. Co. (1938), 54 
T. L. R. 852. 


4689. Add. Annotation :—Consd. China Navigation 
Co., Ltd. v. A.-G. (1932), 48 T. L. R. 375. 


4640. Add. Annotations :—Consd. Brocklebank v. 
R., [1925] 1 K. B. 52; China Navigation Co. 
v. A.-G. (1932), 48 T. L. R. 375. Refd. 
Glamorgan County Council v. Glasbrook, 
[1924] 1 K. B. 879. 


4644. Add. Annotations :—Apld. Marshal Shipping 
Co. v. Board of Trade, [1923] 2 K. B. 343. 
Consd. Brocklebank v. R., [1925] 1 K. B. 62; 
China Navigation Co. ve ee ak (19382), 48 
T. L. R. 375. Refd. an County 
Council v. Glashrook, T1984) 1 1] . B. 879. 


4647. Add. Annotation :—Refd. Anglo-Scottish 
Beet Sugar Corpn., Ltd. v. Spalding Urban 
District Council, [1937] 3 All E. R. 335. 

4649. After this case add ‘“‘ Payment as condition 
of licence to sell ship w foreigner.}— See 
CONSTITUTIONAL Law, Nos. 526a-526d, ante.”’ 





PART IX. SECT. 8, SUB-SECT. 8.—H. 


4596 1. General rule.J—Re Cainnsa & 
ae ee al (1927) 2 a L. R. 444; 60 
O. L. R. 194.—OAN 


sd. Money 


PART IX, at Ss Se ‘haaticadi 4.— 


sa. Money paid under decree— 
Decree cinpeuesead. }~—-Money recovered 
under a deoree cannot be recovered 
back in a fresh suit while the decree 


remains in force; but if the decree 


has been reversed or superseded the ee hr 
money paid is recoverable. Gna 
©. VENKATAPPAYY4 (1988), I. L. R. cereale 


46 Mad. 895.—IND. appeal deft. gees 


Lapel to obtain possession 
A pit goods. }— WI1L80 
ILSON (1876), 38 38 U: Cc. R. 14.—CAN. 


PART IX. SECT. Oe: eae 4.— | the amount paid for the coste :—Held : 


Pie eee 
(geo), 8 N. 8. R. (16 R. & G.) 311.— 


PART IX. SECT. 8, SUB-SECT. 4.— 
B. (6). 


Pitt. ole dlgeerons action against 
After service of of notice of 
ed distrain for 


the costa, Itf. *s solr. paid the 
amount to Ket ’s solr. The appeal 
was allowed & deft. ordered to pay the 
oosta of the action & of the ap " 
Neither deft. nor his solr. would refund 


v. MASON, LAMB 8. 


the money could be agate from 


wv. TAYLOR | deft. as money received to pitf.’s use.— 
ete te BESTT & Wuirs, (1938) 


PART IX. SECT. So lade aaah 4.—- 


. Hxcessive en for electric light— 
Threai_ to to ot pez y.}~—LEWIB 0. 
PERTH L. ComMRs. 

Nn "89. 0 fionol i D. L. R. 34.—CAN. 


Pltf. 
to 
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4650. Add. Annotation :—Refd. Catton v. Ashwell | 4766a. ——~.]—An account stated may take the 


& Nesbit, [1928] Ch. 484. 

4676a. ———.)—-Pltf. cannot abandon his claim 
in tort & still pursue his claim for money had 
& received which depends upon the alleged 
tort.—HarpDIgE & LaNn#, Lip. v. CHILTERN, 
[1928] 1 K. B. 663; 96 L. J. K. B. 1040; 
138 L. T. 14; 48 T. L. R. 709; 71 Sol. To. 
664, O. A. 

Anndaiton co Thorne v. Motor Trade Assocn., [1937] 


4879. Add. Annotations :—Consd. Ellis v. Stenning 
& Son, Ltd., [1932] 2 Ch. 81; Re Simms, 
Ez p. Trustee, [1934] Ch. 1. 


4691. Add. Annotation :—Refd. Re Simms, Ez p. 
Trustee, [1934] Ch. 1. 


4700. Add. Annotation :—Refd. Woollatt v. Stanley 
(1928), 188 L. T. 620. 


4710. Add. Annotation :—Refd. Re Wheeler & Co. 
Guan v. Kirby & Grainger (1933), 102 L. J. 


4718. Add. Annotations :—Ae to (2) Refd. Ellis v. 
Stenning & Son, } td. (1932), 76 Sol. Jo. 232; 
ice v. Bulner Rayon Co., [1933] Ch. 


4716. Add. Annotations :—Refd. London & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67; Banco de 
Portugal v. Waterlow & Sons, Ltd. (1931), 
100 L. J. K. B. 465. 


4725a. ——— Conversion by creditor of bankrupt— 
Proceeds paid to defendant.]|—A. after com- 
mitting an act of bkpcy. in order tw procure 
his discharge from an arrest at the suit of B. 
draws & indorses to B. a bill of exchange, 
which C. accepts in expectation of receiving 
goods of A.’s into his hands. OC. receives the 
goods, sells them, & pays the amount of the 
bill to B.; the assignees of A. cannot maintain 
an action against B. for this money as money 
had & received to their use.—WALLER v. 
a aaa (1816), 1 Stark. 481; 171 E. R. 


4781. Add. Annotation :—Refd. Re Simms, Ex p. 
Trustee, [1934] Ch. 1. 


“4742, Add. Annotation :—Consd. Jones v. Waring 
. & Gillow, [1925] 2 K. B. 612. 


4751. Add. Annotations :—Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612; Re Mason, 
[1929] 1 Ch. 1; Anglo-Scottish Beet Sugar 
Corpn., Ltd. v. Spalding Urban District Coun- 
cil, [1937] 3 All E. R. 335. Refd. Re Blake, 
- Minahan’s Petition of Right, [1932] 1 Ch. 


PART IX. SECT. 3, 8UB-SECT. 4.— 
B. (h). 


46541. Cause of action known to | PILISWORTH v. 


_—- 


os a voluntary payment & he was 
entitled to recover the money pee, 
Cospoure, [1930) 4 


form only of a mere acknowledgment of a 
debt; in that case though it amounts to a 
promise from which the existence of a debt 
may ‘be inferred that inference may be re- 
butted, & then there is no consideration & no 
binding promise. But there is another form 
in which the account stated includes items 
on both sides, & the parties have agreed that 
there shall be a set-off & that only the balance 
shall be paid; in that case there is a promise 
for good consideration to pay the balance 
even though some of the debts were barred 
by limitation. The account stated in the 
present case being in the latter form, it was 
unnecessary to decide whether the implied 
promise was ‘‘ a promise made in writing ”’ 
so as to be, by sect. 25 (3) of Indian Contract 
Act, 1872 (which applied locally), an effective 
agreement to pay statute barred debts 
although it was made without consideration. 
—SIQUEIRA v. NORONHA, [1034] A. C. 332; 
103 L. J. P. C. 63; 151 L. T. 6, P. C. 
Annotation :—Consd. Bishun Chand Firm v. Seth Girdhari 
Lal (1934), 50 T. L. R. 465. 


4769. Add. Annotation :—Refd. Bishun Chand 


Firm v. Seth Girdhari Lal (1934), 650 
T: L. R. 465. 
4770a. .|— TON v. STRUTTON (1792), 1 





PRES 
Anst. 50; 145 H.R. 797. 
met tite :--Consd. Rawson ». Samuel (1841), Cr. & Ph. 


4824. Add. Annotation :—Retd. British & North 
European Bank v. Zalzatein, [1927] 2 K. B. 92. 


4824a. Debt owing by directors-—Account stated in 
balance-sheet signed by directors.J—Defts., 
who were directors of & were indebted to 
pltf. co., agreed to terms of settlement by 
which (inter alia) the first deft. should resign 
his office as governing director, that the co. 
should appoint independent persons as 
permanent directors, that the two defts. 
with three others, should be ordinary 
directors, that the co.’s articles should be 
altered so as to provide that the defts. should 
have no control over, & have no right to vote 
in respect of, their debts, that an accountant 
should certify the amount of defts.’ liability, 
that the dividends payable to defts. should 
be retained by the co. on account of those 
debts, which, however, were not to be called 
in for twenty years, & that these terms should 
be embodied in an agreement under seal & 
sanctioned by special resolutions of the co. 
Special resolutions embodying that agree- 
ment were thereafter passed which provided 
also that all the ordinary directors should 


While the money might have been 
recovered before the effecting of the 
illegal purpose, it cannot be recovered 
after.—LAWBON v. 


endant.}-BAaANK OF MONTREAL vt. | D. L. R. 757; 65 O. L. R. 541.—CAN. FaRuey, [1924) 
RISDEPP, (1917) 2 W. W. R. 615; 24 1D. L. R. 2798; 3 W. W. RR. 243; 18 
B.C. R. 73,81; 34 D. L. R. 36.—CAN, | PART IX. SECT. 8, SUB-SECT. 4.— | Sask. L. R. 48.—CAN. 


PART IX. saa “i SUB-SECT. 4.— 


sf. Payment made to clear title.)— 
Pltf., belie that certain taxes | 4259 
im: upon land by the council 


posed 
of the municipality in which he lived 
i read und Local 


o. (fh. 

sg. Proceeds of sale of crop—Agree- 
ment for delivery of of 
DUCAT S Pe laces (1839), 


PART IX. SECT. 3, SUB-SECT. 4.—E. 


PART IX. SECT. 4, SUB-SECT. 1. 

4764 vil. ——.]—An account stated 
may be constituted by an admission of 
existing indebtedness. although there 
is po definite balance struck on mutual 
accountsa.—CANADIAN FERTILIZER Co. 


cropa.)— 
2 Ont. Dig. 


were y er ; sk. Purpose illegal— Purpose partly | v. MARITIME UNITED FARMERS Co- 
Improvement Act, declined to pay | fulfilled.}—If A. gives to another as hig | OPERATIVE, (1931) 4 M. P. R. 106.— 
andar protest to Tid his land. of the | forbidden by law, & the agent maker | >.> 

pro o e or en by law, e agent makea 
burden of the taxes, which he was | the purchase & indorses the cheque to | PART IX. SECT. 4, SUB-SEOT. 5.— 
oO to do in order to obtain a | the vendor, A. cannot recover from the B. (a). 
loan upon m of the land :—Held agent an balance unaccounted m,. Casual observation to third party — 
pitf. was under such compuiaion as | for of the amount of the cheque as | Insufictent.}-—-OunTIS vo. FLINDALL 
prevented the payment from operating | money paid to the agent for A.’s use. | (1847), 3 U. O. R. $33.—OAN. 
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have no right at directors rs’ meetings to vote 
in respect of the co.’s financial affairs, & that 
with ard to other business they were to 
have only such rights of voting & control over 
the management as might be conferred upon 
them by the permanent directors. An 
accountant prepared a balance-sheet which 
showed the acnaunt due to the co. by each 
of the two defts., & that balance-sheet, 
which was signed thus : ‘* Peter Shaw, J. ohn 
Shaw, sia el was adopted at a general 
meeting of the co. at which defts. were 
Smewp resent. The agreement under seal con- 
ining the above terms of settlement was 
sealed by the co., but defts. having declined 
to execute it, as ‘they objected to certain of 
ite terms, the permanent directors, at a meet- 
ing to which none of the ordinary directors 
egy summoned, resolved that instructions 
iven for writs to be iasued against defts. 

iis e recovery of the debts owing by them, 
& although by a resolution passed subse- 
shnbraaetd by the shareholders at an extra- 
atl meeting of the co. the chairman was 
dices to discontinue proceedings, a writ 
was -issued against each deft. claming the 


amount as ‘found & admitted by deft. to 
be due Ao ltfs. as shown by pltfs.’ balance- 
‘sheet.’? To these actions dette. pleaded that 


they had been brought without proper 
authority, & they denied that the alleged or 
‘any account was stated Letween pltfs. & 
them :—Held: asto the cause of action relied 
upon, the balance-sheet was not an account 
stated involving a promise by defts. 
to pay tho prioueta debited to them therein, 
inasmuch as it was signed by them not animo 
contrahendt but in performance of their 
duties as directors.—SHAaW (JOHN) & Sons 
(SaLvorD), Lrp. v. SHAW, [1985] 2 K. B. 113; 
1041L. J. K. B. 549; 153 L. T. 245, C. A. 


48538a. -}—The H. Oo. entered into an agree- 
ment for reinsuring marine risks with the 
L. Co. Later, it was voluntarily wound up, 
& B., the lHquidator, agreed the L. Co.’s 
claim for a large sum, & paid dividends in 
respect of the claim. Following the practice 





of the co. B., notwi the provisions 
of Stamp Act, 1891 (c. 89), & Marine Insur- 
ance Act, 1908 (c. 41), traated the agreement 
& the claim under it. as valid. After the 
dissolution of the H. Co. be was advised that 
he should have digallowed the claim, & the 
dissolution was annulled, but an action to 
recover the money was dismissed, as no 
mistake of fact by B. was proved. On a 
misfeasance summons by a itor of the co. : 
—-Held : where an agreement is wholly void, 
items alleged to be due in respect of it are 
not a proper basis for an action on an account 
stated, & that a proof based on an account 
stated in such circumstances must be rejected. 
—Re Home & OoLonran INSURANCE Co., 
Lrp., [1930] 1 Ch. 102; sub nom. Re Homa & 
COLONIAL INSURANCE Co., MAY v. BARHAM, 
a L. J. Ch. 1138; 142 L. TF. 207; £1929) 
B. & QO. R. 85. 
Annotation :—Folla. Motar Unton Insurance . Mann- 
heimer Versicherungs Gesellschaft, [1933} 1 “4 B. 812. 
-J—~MotTor UNION INSURANCE CoO., 
Lrp. v. MANNHEIMER VERSICHERUNGS GR- 
SELLSCHAFT, [1933] 1 K. ‘ : 
L. J. K. B. 671; 149 L. T. 94; 48 T. L. R. 

522; 76 Sol. Jo. 495 ; 37 Com. Cas. 407; 18 
Asp. M. L. C, 346. 


Add. Annotations :—Refd. Re Home & 
Colonial Insurance Co., [1930] 1 Ch. 102; 
Bishun Chand Firm v. Seth Girdhari Lal 
(1934), 50 T. L. R. 465 ; Siqueira v. Noronha, 
1934] A. C. 832. 


4868. Add. Annotations :—As to (1) Refd. Thomp- 
son v. British Medical reesiey (New South 
Wales Branch), [1924] A. C. 764. As to (2) 
Refd. Wyatt v. Kreglinger wi Fernau, [1933] 
1 K. B. 793. Generally, Refd. Palmolive Co. 
Sa England) v. Freedman (1927), 44 T. L. R. 





4859. 


re as Annotations :—Refd. Bishun Ohand 
Firm v. Seth Girdhari Lal (1934), 50 T. L. R. 
465 ; Siqueira v. Noronha, [1934] A. ©. 332. 


4878. Add. Annotation :—Refd. Shaw & Sons (Sal- 
ford), Ltd. v. Shaw, [1935] 2 K. B. 113. 


Part X.—Personal Contracts. 


4907. Add. Annotations :-—Refd. Public Trustee v. 
Elder, [1926] Ch. 776; National Carbonising 
Oo. v. British Coal Distillation, Ltd., [1986] 
2 All BE. R. 1012. 


4908. Add. Annotation :—Refd. National Car- 
bonising Co. v. British Coal Distillation, Ltd., 
[1936] 2 All E. R. 1012. 

4908a. -]—The element of personal confidence 
which renders a contract unassignable is not 
confined to cases where the purchaser relies 
on the personal skill of the vendor or manv- 





facturer, or where the manufacturer relies 
on the personal idiosyncrasies of the buyer 
with regard to his requirements or with 
regard to his performance to the covenants 
other than his obligation to pay. Where the 
ability of the buyer to pay is the subject- 
matter of personal confidence, the contract 
is just as much taken out of assignpability 
as where the manufacturing skill of the 
seller is the subject-matter of the buyer’s 
personal confidence. 

Defts. entered into a contract with H. to 





PART X. SECT. 1. v. OnyetaL Panace, Ltp., [1999] | who raised no objection. Deft. in 

ab. Advertisi -]— An N. Z. L. R. 250; Gas. L. R. 69 ap ved 1933 put getea across the tramway, 

agreement a hereby defta. granted to ao. 4 for ert of oe enue e, & 

Go mn xal ' rights t ieee ther in S 1916 arented KOEN = Held : 7 the Saat at contract an 
aa e @6 usive eo ecreen ano r a 

adve , J. 8. to attend to to lay down a panne? on a nal one, & pitt. an equit- 


matters connected with the a 
of advertising ocontracta, which 

took in ita own name :—Held: sot 
assignable.-—Swinson (JoHuN) Oo., Lp. 


one for 


the 

timber. In 1610'S, assigned his 

rights under er the agreement 
assignment was known to 


interest by t from & 


of vot removing 
the easement.-— 
Sr atone (1933) N. & LL. R. 98t— 


tf. 
ne eat 
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supply him with 10,000 tons of coal, the 
delivery of which was to be extended over 
two years. H. had been cerrying on the 
business of a coal merchant for some years, 
the business consisting of carting coals from 
defte.’ depots round the streets of a certain 
district & there selling it to the working classes 
by. weight in relatively small quantities, it 
being a regular practice to give short credit. 
H. assigned the contract to pltf., who up 
to the time of the assignment had no 
experience of the coal trade :—Held: there 
was that degree of difference between H.’s 
& pltf.’s knowledge of the business, which, 
having regard to the nature of the business, 
constituted an element of personal confidence 
in the matter personal to H. which made the 
contract unassignable.—CooPER v. MICKLB- 
FIELD CoaL & Lime Oo., Lip., CooPpEr »v. 
oe (1912), 107 L. T. 457; 56 Sol. Jo. 


4918. Add. Annotation :—Refd. Messager v. British 
Broadcasting Co., [1928] 97 L. J. K. B. 261. 


4915. Add. Annotation :—Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 543. 


4916. Add. Annotation :—Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 543. 


4918. Add. Annotation :—Refd. Express Dairy 
Co. v. Jackson (1929), 99 L. J. K. B. 181. 

4919. Add. Annotation :—Refd. National Car- 
bonising Co. v. British Coal Distillation, Ltd., 
{1936] 2 All BE. R. 1012. 


4921. Add. Annotation :—Distd. Graves ». Cohen 
(1929), 46 T. L. R. 121. 

4922a. Agreement as to right to perform play.) — 
By an agreement pitf. grant to BD. ‘' the sole 
& exclusive right of representing or perform- 
ing ’’ in certain areas a play, of the music of 


Vol. X1I.—Contract. Cases 4908a—4957a. 


which pltf. was the composer :—Held : - the 
a ment was not limited to ormance 
at a theatre & was not a mere licence, but was 
an assignment to HW. of rights which either 
he or his exors. could assign.—MESSAGER v. 
BRITISH BROADCASTING OCo., Lrp., [1929] 
A. 0. 151; 98 L. J. K. B. 189; 140 L. T 
227; 45 T. L. R. 60, H. ZL. 

Annotation :—Refd. I. R. Comrs. v. Longmans, Groen & Co, 

(1932), 17 Tax Cas. 272. 

4929a. Contract by jockey to ride horses, }—A con- 
tract by a jockey to ride the horses of an 
ore is dissolved by the death of either 

y: 
» That it was a personal contract... is 
clear beyond words. A jockey is chosen 
because of the confidence reposed in his 
personal ski] & judgment & his ability in 
racing (WRIGHT, J.).—GRAVES v. COHEN 
(1929), 46 T. L. BR. 121. 

4931a. ——-.|—Cooprr v. MICKLEFIELD Coat & 
Lime Co., Lrp., CooPpER v. RAYNER, No. 
4908a, ante. 

4984. Add. Annotation :—Consd. Graves v. Cohen 
(1929), 46 T. L. R. 121. (Reference has been 
made to the headnote, not justified by any- 
thing in the judgment, in Stubbs v. Holywell 
Ry. Co., per WRIGHT, J.) 

4985. Add. Annotation :—Refd. Graves v. Cohen 
(1929), 46 T. L. R. 121. 

4936a. S. P. JACKSON v. BrinGE (1702), 12 Mod. 

' Rep. 650; 88 HB. R. 1580. 


Anndations :—Refd, Tasker v. Shepherd (1861), 6 H. & N. 
675; Farrow ev. Wilson (1869), L. R.4 0. P. 744; Binkins 
v. Alder (1906), 50 Sol. Jo. 258, 


4936b. - ——~—,]—-GRAVES v. COHEN, No. 4920a, 
ante. 

49047, Add. Annotation :~—Reid. Kirk v. Kustace, 
[1937] 1 K. B. 278. 





Part X!l.—Ratification and Confirmation of Contracts. 


4950. Add. Annotation :—Refd. International Ry. Co. v. Niagara Parks Commission, [1937] 3 AJ) 
E.R. 181. 


Part XII.—Assignment of Contracts. 


4956. Add. Annotations :—Refd. Anderson vv. 
Equitable Life Assce. Soc. of the United 
States (1926), 1384 L. T. 557; Bennett v. 


Whitehead, [1926] 2 K. B. 380; De Bearn | 4957a. 


(Prince) v. La Compagnie D’Assurances La 
Federale De Zurich (1937), 42 Com. Cas. 189. 


4957. Add. Annotations :—Refd. Public Trustee v. 


Hider, [1926] Ch. 776; Skipwith (Sir Grey) 
». Homewoods Sawmills, Ltd., [1938] 2 All 
EK. R. 733. 

——— ——.}- An agreement for the 
purchase & sale of a newspaper business 
contained a term or condition that the 
vendors should sell, & the purchasers should 








PART X. SECT. 2. eld: 


sonal 8 


co. :—H the covenant fell within 
the role that a contract which involves 
in ite pa ormnatoe an element of per- 
il or personal confidence {s not 
dismiseed 


the contract..—-MCGUIGAN v. CAMPBELL 
(1935), 8 M. P. e 524.—CAN. 

sd. Payment dependent on approval 
of plane by Government-—Death before 


‘purchase waa enazi assignable, & the action was - | approval.}—A right to payment upon 
mg that a the life a sb —ROYaL FINANCIAL INSURANCE, LTD. pene ae panned & aa roved by the 
bonds the placing of all ce | v2: National Biscurr & CONFECTION ominion Govt. takes effect from such 
taken out by deft. co. should be under Co., Lrp., [1933] 1 W. W. R. 43, 302; | approval, notwithstanding promisee’s 
the control of the purchasing co. The | 4% B.C, BR. 294.—CAN. death.-—-SIFTON v. SWEEZEY, [1938] 2 

thereatics assigned all {ta DL. R.1; 7 ¥F. lL. J. (Can.) 259.— 
insurance business in the benefit PART X. SECT. 3. CAN. 
of ding tracta: to tf. co., sb. On contract for maintenance of 
wlan ig ices ayted fe ths | Weoikimate chitdren iin &, contrast | "tT 0 ahem implad.|—Monmwsox 
over or nance - : 
: business. oo. refused to | children, there is an implied condition PO ae (1872), 1 N. B. R. (Pug.) 203.— 


that the death of either party shall end 
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- purchase ‘‘the full benefit of all Bi prc) 
contracts & np ae peta & of other 
property to which the vendors are or may be 
entitled in connection with the said journal ”’ : 
—Held: the purchasers took the burden 
of pending contracte, & did not merely 
acquire an option to take the benefit of such 
contracts.—BOWATER & Sons v. MIRROR OF 
Lire Co., Lirp. (1902), 60 W. R. 381. 

4959. Add. Annotation :—Refd. De Bearn (Prince) 
v. La Compagnie D’Assurances La Federale 
De Zurich (1937), 42 Com. Cas. 189. 

4968, Add. Annotation :—-Consd. Greer v. Downs 
Supply Co., [1927] 2 K. B. 28. 

4966. Add. Annotation:—As to (1) Refd. Re 


a ey 


oo & English Bank (1932), 48 T. L. R.- 


4985. Add. Citations :-—33 L. T. 760; sub nom, 


Re EUROPEAN ASSURANCE SOCIETY ARBI- 
TRATION ACTS, 1872, 1873 & 1875, Re ANGLO- 
AUSTRALIAN & UNIVERSAL Faminy LiFe 
ASSURANCE Co., HARMAN’S CASH, PRATT’S 
Casz, 45 L. J. Ch. 332. 


5002. Add. Annotation :—Refd. Churchill & Sim v. 


Goddard, [1937] 1 K. B. 92. 


5022. Add. Annotation :—Refd. British Russian 


Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 


Part XIIl—Interpretation of Contracts. 


5031. Add. Annotations :—Refd. Larrinaga v. Soc. 
Franco Americaine Des Phosphates De 
Medulla een 92 He J. K. B. 455; Cohen v. 
Sellar, [1926] 1 B. 536; First Russian 
Insce. v. London & “Lancashire Insce., [1928] 
Ch. 922; The Penelope, [1928] P. 130; 
Hyman v. Hyman, Piugece v. Hughes, [1929] 

P.1; May v. May, [1929]2 K. B. 386. 


5032. Add. Annotations :—Refd. Tournier  v. 
Nationa] ‘Provincial & Union Bank of 
England, [1924] 1 K. B. 461; Livock v. Pear- 
son (1928), 83 Com. Cas. 188; Hall v. Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 
646; Kulukundis v. Norwich Union Fire 
Insurance Society, [1937] 1 K. B. 1. 


5088. Add. Annotations :—Refd. Sack v. Jones, 
[1925] Ch. 235; O’Cedar v. Slough Trading 
Co., [1927] 2 K. B. 123; Aldridge v. Wright, 
[1929] 2K. B. 117; Vanderpant v. Mayfair 
Hotel Co., [1930] 1 Ch. 188; Liddiard v. 
Waldron, [1933] 2 K. B. 319; Matania v. 
ro ae Provincial Bank, Ltd. (1935), 154 
. T. 103. 


5041a. -|—Defts., manufacturers, sold goods 
to pltfs., retailers, upon condition that pltfs. 
should not resell the goods to the public at 
less than a specified price. After business 
had been carried on upon this condition for 
three years defts., without giving pltfs. 
notice of their intention to change their 
method of business, began to sell goods 





PART XII, SECT. 2, SUB-SECT. 2.— 
A. (8). 


4958 iii, ——— -——.}—A business 
was transferred to a new co. Pitf. 


Rion. J-—Cna on party alleginn nova 
7 cae SRN EENE, [1926] 
ne L. R. 868.—N.Z 


direct to the public without the intervention 
of middlemen, at a price very much lower 


than that which pltfs. were obliged to charge 


under their contract with defts., & as a result 
eee were left with goods which they had 

ought from defts. & had in stock, & could not 
dispose of the goods except at a loss. They 
claimed damages on the ground that a term 
must be implied in the contract that defts. 
would not themselves sell the godds to the 
alee at a price below that which pltfis. were 

ound by the contract to charge, or at least 
that before beginning to sell goods to the 
public they would give pltfs. sufficient notice 
to enable them to dispose of their stock of 
goods at a profit :—Held: no such term as 
pltfs. required could be implied in the con- 
tract.—LIVocK v. PEARSON BROTHERS (1928), 
33 Com. Cas. 188. 


5042. Add. Annotations :—As to (1) Apld. Livock 


v. Pearson (1928), 33 Com. Cas. 188; Gaze 
v. Port Talbot Corpn. (1929), 938 J. P. 89. 
Refd. Cockburn v. Smith (1923), 40 T. L. R. 
113; Kelantan Government v. Duff Develop- 
ment Co., [1923] A. C. 395 ; Larrinaga v. Soc. 
Franco Americaine Des Phosphates De 
Medulla (1923), 92 L. J. K. B. 455; Trans- 
oceanica Soc. Italiana Di Navigazione v. 
Shipton, [1923] 1 K. B. 31; United States 
Shipping Board v. Durrell, [1923] 2 K. B. 739 ; 

Tournier v. National Provincial & Union Bank 
of England, [1924] 1 K. B. 461; Bentall, Hors- 


- | C. was not released from his liability 
to. pitfs. until after notice of dissolution 
given by S. on Feb. 7. There was no 
novation & pltfs. were entitled to re- 


brought an action for an unpaid balance 
against the old firm. Evidence showed 
that pltf. had disclosed no intention 
to accept the new co. as the debtor :— 
Held: the old firm were liable.— 
Simpson & ORS v. onesies {1923 
1D. L. R. 106.—CAN 

4958 iv. ———.}-SwINnson 
(JOHN) Co., LTD. e aed PALACE, 
LTD. (1038) N. Z. . R. 250; Gas. 


4958 v. ——— ~———.}-MCCULLY o. 
MARITINE ONITED FARMERS’ Co-OPERA- 
TIVE, CARTEB vt. MARITIME UNITED 
Fa > Ou-UPERATIVE (N. B.), [1926] 
4D. L. R. 787.—CAN. 
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4967 i. Clear proof of intention re- 


PART XII. SECT. 2, SUB-SECT. 2.—B. 


4999 iv. nash CANNELL  v. 
bla (1925) 1 L. R. 91l1.— 


sd. What constitutes — Bill of ex- 
change of new firm taken in payment— 
Bill Gishomoured. }-Pitf. co., a creditor 
of a firm, had no notice of the dis- 
solution of une artnership between the 
-, until Feb. 7, when H., 


ra au acceptance of S. for ae amount 
due to pitfs. down to Feb. 1 ting it 
as of Feb. 7, receipted the bil & & oon- 
tinued to supply SS to 8. down to 
Mar. 4 when the ineas was ol 
On Mar. 10 the draft taken by H. was 
dishonoured, & on eee _ , the whole 


amount then due to plitf. oo. :—Hed 


54 


cover from the members of the firm 
their account down to ae date of 
cr —HANTSPORT FRuIT Co., LYD. 

CoOLDWELL, AM, 4D. L. 8. 65; 56 
N. S. R. 222.—CAN 


PART XIII. aa 2, SUB-SECT. 1.— 


5084 ii. ace construing a con- 
ee eo ihe a — of petiaes tae rod e eveely 
8 
be implied 1 by nthe rs ic clear, eon 
the nature of et, iit lea that the 
contracting parti tive must have intended 
such a term or condition to be a 
of the ment between them. e 
implication is founded upon the pre- 
sumed intention of the pare & upon 
reason.—PIONEER BAaNE v. CANADIAN 
BaNk OF COMMERCE (1915), 90. W.N. 
96; 34 D. L. R. 531.—CAN. 








ley & Baldry v. Vicary (1930), 47 T. L. BR. 99; 
Trollope (Geo.) & Sons v. Martyn Bros. (1934), 
50 T. L. R. 544; Owen & Smith (trading as 
Nuagin Car Service) v. Reo Motors (Britain), 
Ltd. (1934), 151 L. T. 274; Matthews v. 
Hanscombe, [1936] 1 All E. R. 562. As to 
(2) Refd. Re Windsor Steam Coal Co. (1901), 
Ltd. (1928), 140 L. T. 80; Hall v. Brook- 
lands Auto-Racing Club (19382), 48 T. L. R. 
546. Generally, Refd. De Stempel v. Dunkels, 
[1938] 1 All EF. R. 238 ; Hirschhorn v. Evans, 
[1988] 3 All E. R. 491. 


5042a. -+—By the terms of a registered 
transfer of certain property, a right was given 
to the transferors & their successors in title 
of land adjoining the property transferred 
at any time within a period of 15 years to 
make a roadway therein referred to, & the 
transferees covenanted that as soon as the 
transferors should exercise their option to 
make the roadway & give notice thereof to 
the transferees, the transferees would con- 
struct a roadway, a continuation of the road- 
way above-ment:oned, to the reasonable 
satisfaction of tne transferors’ surveyor. 
aah the transfer the transferees were granted 
a licence at any time within 15 years to enter 
upon a part of the property retained by the 
transferors for the purpose of carrying out 
the construction of the said roadway. The 
transferees also undertook to keep the road- 
way in repair until it should be taken over 
by the local authority. The transferecs, 
actigg under the licence above-mentioned, 
entered into a contract with the local 
authority for the making up of the road 
which would necessitate dedication of tic< 
road to the public :—Held: (1) the satis- 
faction of the transferors’ surveyor would not. 
be required if the transferees were to build 
a roadway under their licence & not under 
notice from the transferors; (2) inasmuch 
as it was contemplated that the local authority 
would take over the maintenance of the road- 
way at some time, the contract with the 
local authority necessitating dedication to 
the public was not a breach of the agreement 
or a matter of which the transferors could 
complain.— MATTHEWS v. HANSCOMBE, [1936] 
1 All E. R. 562; 80 Sol. Jo. 325. 


5045. Add. Annotations :—Consd. United States 
Shipping Board v. Durrell, [1923] 2 K. B. 
739. Refd. Anglo-Newfoundland Develop- 
ment Co. v. Pacific Steam Navigation Co., 
{1924] A OC. 406; Cohen v. Sellar, [1926] 
1 K. B. 536. 


5047a. ——.]—Pltfs. & defts. entered into an 
agreement, which contained a recital that 
defts. had purchased some land & were 
intending to build a theatre thereon, & by 
which it was agreed that pltfs. should con- 
tribute in a certain proportion towards the 








— 


PART XIII. SECT. 2, SUB-SECT. 1.—C. 


8048 i. --—-While the ct. must 
not by implication actually make a 
contract for the parties, yet it may hold 
that on a reasonable consideration of 
the terms of the contract there is 
n y sapled an obligation for 
the p of giving efficacy to the 





5048 fii. 





on a reasonable 
that 





WELIS v. BLAIN, 
transaction & preventing such a | g87: (1927 
failure of coneideration as cannot | sSask. L. ae | 
have within the contemplation 
of either side.—CoNNoRs vv. Meo- : 
Gnueeor, [1934) 3 D. L. R. 86; 2 


W. W. R. 294; 20 Alta. L. R. 289.— 
CAN. 


--~-A term or condition 
may be implied by the ct., if it is ol 
business 


sideration of all the terms of the con- 
tract, the parties must have 
intended such a term or condition.— 
{1927} 1 D. L. 
1 W. W. R. 223; 
04.—CAN. 


8048 iv Whether pertod 
agency included. }—A contract of agency 
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expenses of building, & should become 
managing directors of the theatre at a salary 
for a term of years :—Held: there was no 
implied obligation on defts. to build the 
theatre.—MORELL v. NEw LONDON DISCOUNT 
Co. (1902), 18 T. L. R. 507. 


5048. Add. Annotations :—Consd. Cockburn v. 
Smith (1923), 40 T. L. R. 118; Kelantan 
Government v. Duff Development Co., 
[1928] A. 0.895; Forbes, Abbott & Lennard 
v. G. W. Ry. (1927), 188 L. T. 286. Apld. 
Silverman v. Imperial London Hotels (1927), 
137 L. T.57; Wallems Rederij A./S. v. Muller, 
Batavia, [1927] 2 K. B. 09; G. W. Ry. v. 
Durnford (1928), 139 L. T. 145; Livock v. 
Pearson (1928), 833 Com. Oas. 188; G. W. Ry. 
v. Monmouthshire County Council (1929), 
93 J. P. 142. Consd. Campbell v. aoe 
& Sons (Clerkenwell), Ltd. (1931), 49 R. P. C. 
38; Lamb & Sons v. Goring Brick Co., [1932] 
1K. B. 710. Refd. Larrinaga v. Soc. Franco 
Americaine Des Phosphates De Medulla 
(1923), 92 L. J. K. B. 455; United States 
Shipping Board v. Durrell, [1923] 2 K. B. 739 ; 
Lritish Petroleum Co. v. A.-G. for Ceylon, 
[1926] A. C. 147; Browning v. Crumlin Valley 
Collieries, [1926] 1 K. B. 522; United States 
Shipping Board v. Strick, [1926] A. C. 545 ; 
Marbe v. George Edwardes (Daly’s Theatre) 
(1927), 43 T. L. R. 460; Gaze v. Port Talbot 
Corpn. (1929), 93 J. P. 89; Bentall, Horsley 
& Baldry v. Vicary (1930), 47 T. L. R. 99; 
Miller v. Cannon Hill I¢states, Ltd.. [1931] 
2 K. B. 113; Rogerson v. Scottish Auto- 
mobile & General Insurance Co. (1930), 144 
L. T. 460; Akties Steam »v. Arcos, Ltd., 
Akties Bruusgaard v. Arcos, Ltd. (1933), 
39 Com. Cas. 158 ; Foley v. Classique Coaches, 
Ltd., (1934] 2 K. B. 1; Trollope (Geo.) & 
Sons v. Martyn Bros. (1934),60 T. L. R. 544; 
Doyle v. White City Stadium, Ltd., [1935] 
1 kK. B. 110; Lensen Shipping Co. v. Anglo- 
Soviet Shipping Co., Ltd. (1935), 40 Com. Cas. 
$20; De Stempel v. Dunkels, [1038] 1 AT 
Ik. Kt. 238. 

5051. Add. Annotations :—As to (1) Refd. Fowler 
v. Commercial Timber Co., [1930] 2 K. B. 1. 
Generally, Refd. Trollope (Geo.) & Sons v. 
Martyn Bros. (1934), 50 T. L. R. 644. 


5052. Add. Annotations :—Refd. Livock v. Pearson 
(1928), 33 Com. Cas. 188; Fowler v. Com- 
mercial Timber Co., [1930] 2 K. B. 1. 

5054. Add. Citation :—15 Asp. M. lL. C. 544. 
Add. Annotations :—Apld. Gaze v. Port Tal- 
bot Corpn. (1929), 93 J. P. 89. Refd. 
Bentall, Horsley & Baldry v. Vicary (1930), 
47 T. L. R. 99. 

5054a. -J—Pltf. & defts., who were respective 

owners of patente for conveying apparatus, 
entered into an agreement whereby each was 
granted a licence to use the invention of the 








Seti eked 


contained no express stipulation as to 
the term of the agency :—Held: it 
was not neceasary, in order to give 
business efficiency to the contract or 
to carry into effect the intention of 
the parties, to imply a term that the 
contract could be terminated only on 
reasonable notice, & such a term could 
R. not therefore be itmplied.—PoLLarRp 
a1 | % Gipson, (1924) 4 D. L. R. 354; 88 
O. L. R. 424 N. 


ear, 
ike con- 





5048 v. -}—-MoRGAN 0. Hupson 
of | Bay MINING SMELTING Oo., {1930] 
2 D. L. R. 587.—CAN. 
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other. The agreement recited the acknow- 
ledgment by the parties of the validity of the 
respective patente of the other, & contained a 
to dispute the validity of pitf’s patent. The 
u Vv yo "8 pa e 
agreement also contsined: a clause referring 
to arbn. any dispute between the parties 
other than the question of infringement or 
the recovery of royalties. In an action for 
royalties under the ement & damage for 
ements committed prior to it defta. 
a that pltf.’s patent was invalid & that 
here was an a? eve term in the agreement 
that pltf. should accept the same in satis- 
faction of all claims in ect of infringe- 
ments then outstanding. Th he questions as 
to whether in view of the covenant in the 
& ement sy agres could put the validity of 
i 8 patent in issue, & whether such a 
rm as pleaded in the defence could be 
implied were set down for hearing as pre- 
liminary questions of law :—Held: in view 
of the covenant in the ement defts. were 
not entitled to dispute the validity of pltf.’s 
ents & such a term = peedee in the 
efence must be implied in the agreement in 
order to give business efficacy to the contract. 
—CAMPBELL v. Hopkins (G.) & 
(CLERKENWELL), Lrp. (1981), 49 R. P. C. 88. 


5056. Add. Annotations :—Refd. Willis v. Willis, 
(1927), 96 L. J. P. 177; First Russian Insce. 
v. London & Lancashire Insce. .» [1928] Ch. 922; 
The Penelope, [1928] P. 180; Hyman v 
Hyman, Hughes v. Hughes, (1920) FP: 1; 
May v. May, [1929] 2 K. B. 386. 


5059. Add. Annotation :—Apld. Kelantan Govern- 
rae aoe Duff Development Co., [1923] 


5060. Add. Annotation :—Consd. A.-G. v. a. 8. & 
W. Ry. of Ireland, [1925] A. O. 754. 


5066a. Term custom during war.]——The ct. 
found that since the patbresk of war in 1914 
it bad been a universal custom in the dried 
fruit trade to insert in all contracts for the 
sale of sultanas a clause as follows: ‘‘ Should 
re ment be Parte by force majeure 
as prohibition of export, blockade, war, 

ao any consequence of warlike operations, 
this contract or the then unfulfilled pot 
thereof to be cancelled without claim.” e 
ct., therefore, rectified certain bought & 
sold notes by the addition of this clause on 
the ground that the parties must be taken 
to have contracted on this basis.—CARAMAN 
meee oe May v, APERGHIS (1923), 40 


5067. Add. Annotation :—Retd. 
Raven, [1931] 1 K. B. 652. 


Winkworth vv. 


SONS |: 


ENGLISH AND Empire Dicsst SupPLEMENT. 
6078. Add. Annotation :—Refd. Hinar Bugge v. 


Bowater (1925), 31 Com. Oas. 1. 

5085. Add. Annotations :—Refd. Boorne v. Wicker, 
KB 1 Oh. 687; Farey v. Cooper, [1927] 2 
ra es Livock v. Pearson (1928), 88 Com. 

as. 1 


5086. Add. ‘Annotations :—Apld. Boorne v. oe 
[1927] 1 Oh. 667. Refd. Farey v. wr 
[1927] 2 K. B. 884; Livock v. Peasecti (1928), 
33 Com. Cas. 188 ; Gilford Motor Co. v. Horne 
f1938] Ch. 935; ’ Simpson v. Charrington & 
Co., (1934] 1 K. B. 64. 

5087. Add. Annotation :—Refd. Martin v. Stout, 
{1925} A. O. 859. 


5088. Add. Annotation :—As to (2) Refd. Franco- 
British Ship Store Co. v. Compagnie des 
Chargeurs Francaise (1926), 42 T. L. R. 735. 


5091. Add. Annotation :—Refd. Thomas v. Ham- 
ee Borough Council, [1938] 8 All FE. R. 
03. 


5102. Add. Annotations :—Consd. First Russian 
Insce. v. London & Lancashire Insce., [1928] 
Ch. 922; The nage ee [1928] P. 180. Refd. 

: Larrinaga v. Soc. Franco Americaine Des 
Phosphates Des Medulla (1923), 92 L. J. K. B. 

‘ 456; Kursell v. Timber Operators & Oon- 
tractors (1926), 95 L. J. K. B. 569; Re Wait, 
[1926] Ch. 962; May v. May, [1929] 2K. B. 
386. Refd. Walton Harvey, Ltd. v. Walker 
& Homfrays, Ltd., {1931] 1 Ch. 274; A.-G. 
of Trinidad & Tobago v. Gordon Grant & Co., 
[1985] A. C. 582; Kulukundis v. Norwich 
Union Fire Insurance Society, {1936] 2 
All E. R. 242. 

5108. Add. Annotations :—Refd. Larrinaga v. Soc. 
Franco Americaine Des Phosphates Des 
Medulla (1923), 92 L. J. K. B. 455; Trollope 
(Geo.) & Sons v. Martyn Bros. (1934), 50 
T. L. R. 544; A.-G. of Trinidad & Tobago v. 
Gordon Grant & Co., [19385] A. C. 6532; 
Chandler Bros., Ltd. v. Boswell, [1936] 3 All 
E. R. 179. 

5104. Add. Annotation :—Expld. Re Wait, [1927] 
1 Ch. 606. 


5105. Add. Annotation :—Refd. Walton Harvey, 
Ltd. v. Walker & Homfrays, Ltd., [1981] 
1 Ch, 274. 

5107. Add. Annotation :—Refd. 
[1928] P. 180. 


5118. Add. Annotations :—Consd. Marbé v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. Overd. Herbert Clayton & Jack 
Waller, Ltd. v. Oliver, [1930] A. C. 209. 

5117. Add. Annotation :—Refd. Sweet v. Williams 
(1022), 128 L. T. 879. 


5119. Add. Annotation :—Refd. Brown v. Dagen- 
‘ ham U. C., [1929] 1 K. B. 737. 


The Penelope, 





PART XIII. aac ae SUB-SEOT. 1. 


5078 sili. eee having 
regard to the nature of o contract it is 
the duty ofa Leoni to assist in the ful- 
filment of a condi 
such oondition Pe deemed oe be oo 





filled if such fn per ty refuses his assis 

with the in on of dated a the 
eulelment pr ine the condition, bad arn on 
refusal is Bond fide or not.—Koxin 


Jounson & Co., Lrp., [1935] Aon 
262.—8 AF. 


PART XIII. waar Se ary SUB-SECT. 1.— 
6101 1. aes }—-Pitf., who had 
ehares 


been given an option to ee 
of a mining oo., the option in 


on in the contract, 


consideration of deft. entering into the 
agreement in question herein. At the 
same time, & as . result of negotiations 
between pitf., the mining co. & deft., 
the mining oo 


apts 
to pirchase the shares not yet taken 
up vander pitf.’s option & an cn 
to purohase an additional bl 
shares. These options were to run for 
@ period of aix months provided deft. 
carried out the conditions of the said 
agreement. Theee conditions were 
fulfilled. i ae at 
pers iie deft. & p hig Biases ; oleh, Seo 
pay pltf. two cents on each ove? 
spate of the mining co balewo-y it 
under the options | granted to it & 
also one-half of all moneys received by 
it as commission 


on sales of such shares 


56 


vered by said option as should be 

made by ltf. There was no obliga- 

tion on pitf. to attempt to sell shares. 

The mar et-price for the shares having 

fallen sharply, pai & the mining oo. 
o 


i the principle of Lazarus v 
a e e 
applying tbe, Steamsh Steamships, N S101, 
that there could not be read fato the 


agreement with pitf. a provision not 
expressed therein {hata eft. would 
for the life o 


months.—CLEG@ v 
LAD. (1935] 1 W. Ww. ADL 860. ° 





5120, Add. Annotations -—Consd. Marbé v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. 
K. B. Distd. Re Golomb & Porter & 
Co.'s Arbitration (1931), 144 L. T. 588. 

5181. Add. Annotations :—Consd. Marbé v. George 
Hdwardes (Daly’s Theatre) sgl ), 96 Leo. 
K. B. 680; Herbert Olayton & Jack Waller, 
Ltd. v. Oliver, [1936] A. CO. 209. 

5122a. Acter.}—Applite., theatrical producers, 
agreed to engage resp., an American actor, 
to play-one of the three ‘leading comedy parts 
in a muswal play about to be produced at the 
London Hippodrome for six weeks certain 
at a salary of £55 per week, & the contract 
contained a provision rohibiting resp. during 
the continuance of his engagement from 
acting elsewhere without the consent of the 
applts. Resp. objected that the part 
assigned to him was at one of the three lead- 
ing comedy parts &, on the refusal of applts. 
to recast him, declined to appear in the play 
& sued applts. for damages for breach of 
contract. At the trial of the action before 

a judge & jury the jury found for resp. for 
ev 000 damages for loss of publicity & for 
three weeks’ salar v, & judgment was entered 
accordingly. The Ct. of Appeal affirmed the 
verdict & judgment except as to the salary :— 
Held: (1) upon the construction of the con- 
tract, it bound applta. to give resp. an oppor- 
tunity of appearing in public in a part 
answering the stipulated description ; (2) it 
was competent to the jury, having regard to 
the character of the contract, to give damages 
to resp. for loss of publicity. —HERBERT 
CLAYTON & JacK WALLER, LTD. v. OtAvER, 
{[1930] A. C. 209; 99 L. J. K.B. 165; 142 L. T. 
685; 46 T. L. R. 280; 74 Sol. Jo. 187, A. GL. 


Vol. XII.—Contract. Cases 5120—5167. 


Annotation -—A8 nave Folld. wvichors v. General Theatre 
Corpn., Ltd., (1938 K. B. 538. 


5123. Add. Annotations: Reta. Re Windsor Steam 
Coal Oo. (1901), Ltd. (1928), 140 L. T. 90; 
Trollope (Geo.) & Sons v. Martyn Bros. 
(1934) 60 T.L. R. 544; Kahn v. Aircraft In- 
dustries Co , Ltd., [1987] 8 All E. R. 476; 
Thomas v. ammersmith Borough Council, 
[1938] 38 All BK. R. 203. 


5126. Add. Annotations :-—Refd. Sweet v. Williams 
(1922), 178 L. T. 379; Re Windsor Steam 
Ooal Oo. (1901), Ltd. (1928), 140 L. T. 80. 


Add. Annotations :—Consd. Browning v. 
Crumlin Valley Collieries, [1926] 1 K. B. 522; 
Sagar v. Ridehalgh (H.) & Son, Ltd., [1930] 
2 Ch. 117. Refd. Sagar v. Ridehalgh & Son, 
Yitd., [1981] 1 Ch. 810; Thomas v. Hammer- 
‘smith Borough Council, (1938]3 AIL I. R. 203. 


5184. Add. Annotation :—Refd. Clark’s Appeal 
(1937), 26 Ry. & Can. Tr. Cas. 61. 

5148. Add. Annotation :——-Refd. Foley v. Classique 
Coaches, Ltd., [1934] 2 K. B. 1. 

5149a. Contract for lease of advertising space on 
programmes—-Theatre closed. ]|-—MAGNET AD- 
VERTISING Co., Lirp. v. ARROWsMITH (1938), 
82 Sol. Jo. 911. 

5152. Add. Annotations :—Refd. Crediton Gas Co. 
v. Crediton U. C., [19283 Ch. 447; Western 
Power Co. of Canada, Ltd. v. Matsqui Corpn., 
[1934] A. C. 822. 

5161. Add. Annotation :—Consd. Bentall, Horsley 
' & Baldry v. Vicary (1930), 47 T. L. R. 99. 
5167. Add. Annotation :—-Consd. Cohen v. Sellar, 

[1926] 1 K. B. 536. 
After this case add ‘‘ See, further, Girts, 


5182. 


PART XIII. had . Sener 1.— 
e 


sg. Agreement to buy goodse—Obliga- 
tion edd supply. )}—Implied.—CANADa 
CycotE & Moror Oo., LTp. v. MEHR 
ee 45 0. L. R. 576; 48 D. L. R. 
PP 8. FP; BERLINER GRAMAPHONE CO. yy 

. N. H. PHINNEY & Oov., LTD. 

(Hoe 1), 54 N 8. R. 295; 67D. "LD. R. 


en Employment of non-union men— 
Withdrawal from manufacturers’ asso- 

clation.)}—A shop agreed to withdraw 
from its manufacturers’ assocn. in con- 
sideration of certain workmen with- 
drawing from their union. The shop 
was besieged by the union & had to 
abandon the erheme. In an action 
for breach of contract by workmen 
not reinstated by their anton & dis- 
missed by the shop :—Held:; it was 
an implied or that the shop should 
keep eu as independent shop, & 
belng unabie a do so they Aha not 
Hiable.— ZIGER SHIFFER HAIL 
MAN, [1038] 2 D. "tL, R. 691; Oo R. 407. 


PART XIII. ee at SUB-SECT. 1.— 


. Lease of tobacco stall with electric 
light ” connected—Implied promise to 
continue supply.) fae took a lease 
from deft. bacco stall in the 
city. At the gor the lease was 
granted, the etall was su 
Seotzicitye a ply. through Opoeelen Ot iit 

supp ortion o 
the premises retained eft. For 
some time after the ake Pitt. used the 
electricity to DP the stall for business 
Bis"euppiy of eletsay” Delt. ate 

) y 
ent off oft the 


= He then brought 
Lee & in his claim 
Silegod am git by deft. not to 


en te et a ween 


interfere with the vagaly of electricit 


nor to prevent the continuance of suc 
supply :—Held: there was an amples 
peo by deft. in the terms stred u 
by haem e .-— JENKINS ¥. LEVINSON a 19 2D}, 
S. W. 151; 46 N. 
W. N. 38. N:AUS. 


PART XIII. SECT. car SUneron 1.— 
H. (a) ii 


sn. Commission ayadle out of 
purchase-money.| — Pitf., an agent, 
made a spec al contract with deft. 
whereby he was to obtain a portion 
of the purchase price :—Held: in the 
absence of express provision, there 
was no obligation on deft. to keep the 
contract of salo alive in order that pltf. 
might obtain his commission, & upon 
the cancellation of the contract of 
sale pltf.’s right was determined.— 
Gowan wv. Bowxrn, [1924] App. D. 


550.—S8. AF. 
o sell & share in pro- 
pe oF "p00ds = -Obligation to 
eurplv. CK v. PURDON (1850), 7 
it “All. ) 33. CAN. | 


PART XIII. SECT. 2, SUB-SECT. 1.— 
H. 


8133 i. Agreeme ae tee ¢3.}— 
The military authori d ected a 
peer Catt pitt. whereby he agreed 

supply at prices spec 
of the goods mentioned therein as the 
omicer n charge ht require d 

ee poe mentioned ip the tender :— 

pitfs.’ tender amounted grade 

an offer to supply the 
Hy atippea at the nine Y apecitiod: & the 
military authorities were not bound by 


their acceptance of the tender to 
purchase or any of the said goods 
needed by them from plitf. in the 
absence of a coveneny to that effect.— 
SE ets Tr v. MapnHo Ram 
(1928), I. LR ro Lab. 493.—IND. 
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Vol. XXV., p. 525.” 


ONES ee nS a a te TD Cte Re GNCTRNERN ate ty rier 


PART XIII. or 2, SUB-SECT. 1.-- 


aw. Agreement to furnish planters for 
fishery with Bion ‘Obligation to turn 
in produce tc pmlier.J—Im plied.-— 
JOHNSON 9 Finuay (1882), 8 Nad. L.R. 


363.—NFLD, 
ay. Supply of water-—For particular 
if eriod— Erp vation sya ya sabe kalons nal contrac 
se PTI 8 
contends =I” v mp UBLIO | Cee 


COMERS TOWN oF 
MILLTOWN (N. 3B) ) tagaD): 47 Dp. L. R 
Beis ee 


greement for use of hockey arena 
seeds divisible between purittes— 
Obligation to use arena.}--CANADA 
Hockxky CLusB v. ARENA AMUSEMENTS, 
LTD., {1930} 1 D. L. R. 127.—CAN. 
sb. Sale of tickets to quete—Duty of 
seller to preserve order of prtority.}— 
Pitf. claimed damages for an alleged 
breach of coutract in that deft. had 
failed to preserve the order of priority 
in queue & had failed to offer for sale 
the full number of tickets stated to be 
available. Deft. advertised tickets for 
sale & limited the number to which 
each ig an was entitled to four. Pitf. 
who had been commissioned by a large 
number of people to secure tickets, 
employed men who stood with others 
in a queue all night waiting for the 
office to open. Others who came later 
took ce a abead of pltf.’s men, 
with t result t some of them 
failed to secure tickets :—Held: the 
number of tickets sold was but a reason- 
able shortage of the estimated number 
& as there was no express contract 
between the parties & pltf. had not 
proved a custom binding upon deft. to 
preserve the order of priority in the 
ueue, the claim must fail.—BELL ». 
EW EST AND. RUGBY FoOorTsat. 
Union (1931), 26 M. C. R. 39 (New 
Zeala ee 


)— 


5168. Add. Annotation :—Apld. London & South 


American Investment Trust v. British 
Tobacco Co. (Australia), [1927] 1 Ch. 107. 


5168a. Agreement to *‘ exert influence ’’—No obliga- 


tion to pay money if necessary.]}—Deft. 
co. made an agreement with pltf. co. to use 
such ‘‘ rights ”’ as they might possess & such 
influence as they could exercise to procure a 
third co. to deliver to pitfs. a percentage of 
the crude oil produced from a concession 
belonging to the third co., in which defts. had 
the preponderating shareholders’ vote. No 
delivery of oil from the concession in question 
was made by defts. to pltfs., & in answer to 
an inguiry by pltfs. as to when delivery was 
to begin, defts. replied that they were not in 
@ position to make delivery as they could not 
enforce it against the other members of the 
third co. without making a payment to them 
& that they were under no obligation to make 
such payment. In an action for breach of 
contract defts. admitted that if they gave 
consideration there would be no impossible 
barrier to their getting the oil :—Held : as defta. 
could not use their preponderating vote in the 
third co. to dispose of a product of the third 
co. in order to satisfy an obligation of their 
own to the detriment of the interests of the 
minority shareholders, & as the word 
‘‘ rights ” in the agreement did not mean that 
defts. were bound to exercise their right of 
spending money to procure the oil, the action 
failed.—GENERAL ASPHALT Co. v. ANGLO- 
SAxon PetrroLeum Co., Lrp. (1932), 48 
T. L. R. 276, H. L.; revag., 75 Sol. Jo. 191. 


5168b. Contract to print bank-notes—Implied duty 


not to use plates for unauthorised purpose. ]— 
Pltfs., a Portuguese bank, made with defts., 
who were printers, a contract which pro- 
vided that defts. should priut the authorised 
notes for the bank, the plates being left in 
defts.’ possession & being intended to be 
available only for the purposes of the bank. 
By means of an elaborate fraud defts. were 
induced by an unauthorised person to print 
from the plates a large quantity of notes & 
to deliver the notes to him, & the result was 
that these notes were put into circulation. 
In consequence of the fraud plts. honoured 
a large number of the spurious notes, & 
on learning the facts they found it necessary 
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5168d. 


Cases 5168—5168d. ENGLISH AND EMPIRE DiGEst SUPPLEMENT. 


to withdraw all the genuine notes of the same 
issue from circulation as they had, at that 
time, no means of distinguishing the genuine 
from the spurious notes. In an action for 
breach of contract, negligence, or conver- 
sion :—-Held : it was an implied term of the 
contract that there was to be no use of the 
plates for any purpose not authorised by 
pltfs., & there was an absolute duty on defts. 
not to print or deliver notes of pltf. bank 
without the authority of the bank, &, even 
if defts. were bound only to take reasonable 
care to avoid such acts, defts. had, on the 
facts, fallen short of the standard of care 
required by the special nature of the business, 
& plitfs. were entitled to recover.—BANCO DE 
PORTUGAL v. WATERLOW & Sons, Lt. 
(1930), 47 T. L. R. 214; 75 Sol. Jo. &1; 
on appeal (1931), 100 L. J. K. B. 465, C. A.; 
(1932) A. C. 452. 


Annotation :——-Refd. The Edison (1931), 47 T. L. R. 635. 





SuB-sEcT. 3.--IMPLIED WARRANTIES (Vol. XII., 


p. 628). 
Add the following case :— 


6168c. Of fitness—Turkisn baths.]—Defts. were 


the owners of Turkish baths, & customers 
who came late at night were permitted to use 
the beds in the cubicles till early the next 
morning. Pitf. & his brother slept one night 
at the baths, & when they woke up they 
found that they had been bitten badly by 
insects, proved afterwards to be bugs :— 
Held: there had been a breach of an implied 
warranty that the beds or couches suppliec 
for the use of customers should be r--:asonably 
fit for the purpose, & defts. owed a duty to 
pltfs. to take reasonable care that nx bugs 
or other dangerous insects should infest their 
premises.—SILVERMAN v. IMPERIAL LONDON 
HorTets, Lrp. (1927), 187 L. T. 57; 43 
T. L. R. 260. 

Gridiron berth.}—EaAstTEerR v. MARVIN 
(1930), 74 Sol. Jo. 122. 

For the cross-reference ‘‘ Of fitness-—Sale 
of animals.|——See, generally, ANIMALS, Vol. 
I., pp. 260 et seg.’ read ‘‘ —— Sale of 
animals.|—See, generally, ANIMALS, Vol. I., 
pp. 260 et seg.” 





Vol. XIII. Cases 41—491. 


COPYHOLDS. 


Norp.—As to copyhold tenure & manorial incidents after 1925, see Law of Property Act, 1922 


py 
(c. 16), sa. 128-145, scheds. 12-15; Law of Property (Amendment) Act, 1924 (c. 5), sched. 2. 


Part |.—-The Manor. 


v. McCreagh (1923), 98 L. J. Ch. 339. 


122. Add. Citation :—62 L. J. Ch. 55. 


41, Add. Annotation :— Ae to (1) Refd. Hodgson 128. Add. Annotation :—As to (1) Refd. Jay v. 


Jay, [1924] 1 K. B. 826. 


Part I!l_—Custom of the Manor. 


229. For catchwords ‘*‘-——— —— In considera- 


tion of assistance to persons wrecked—Good.] ”’ 
read ‘* To seize best anchor & cable—Of ship 


wrecked on shore of manor—In consideration 
of assistance to persons wrecked—Good.| *’ 


Part IV.—-Manorial Courts. 


825. Add. Annotation :—As to (1) Apld. Re Holliday, [1922] 2 Ch. 698. 


Part V.—The Court Rolls and other Manorial Documents. 


would lie, yet, upon the true construction of 
Limitation Act, 1623, s. 3, the words ‘‘ goods 
& chattels ’’ were mentioned only in reference 


898. Add. Annotation :—Consd. Beaumont  v. 
Jeffery (1924), 40 T. L. R. 7986. 


394a. Purchaser for value.}—(1) Pitf., as lord 





of the manor of Great Tey, which he acquired 
by purchase in 1923, brought the present 
action of detinue to recover possession of 
certain ancient ct. rolls of that manor, which 
were of mere historical interest & which 
before his purchase pltf. had seen advertised 
for sale by deft., who having purchased 
them in 1902, from one P., a waste paper 
dealer, had commenced advertising them for 
sale ten years before the commencement of 
the present action :—Held: in the absence 
of evidence to the contrary, it must be pre- 
sumed that P. acquired the rolls lawfully 
in the ordinary course of his business from 
either the lord or the steward of the manor, 
& as the position of pltf.’s predecessor in title 
as trustee of the rolls, while they remained 
in his possession, did not make it illegal for 
him to part with them to a stranger, who 
came under the same obligation as the lord 
to produce them, pltf. was not entitled to 
recover the rolls. 


Held: (2) even if an action of detinue | 


to actions of replevin, & that as the action 
was an action of detinue & the cause of action, 
namely, the assertion by deft. of an adverse 
title by advertising the rolls for sale, arose 
more than six years before the commencement 
of the action, the action was barred by the 
statute.—-BEAUMONT v. JEFFERY, [1925] 
Ch. 1; 93 L. J. Ch. 582; 182 L. T. 246; 
40 T. L. R. 796; 68 Sol. Jo. 867. 

——..]—-See, now, Law of Property 
Act, 1922 (c. 16), s. 144a, added by Law of 
Property (Amendment) Act, 1924 (c. 5), 
Sched. II., para. 2. | 





404a. Recovery of possession—Limitation of action 


—When time begins to run.}—BEAUMONT 
v. JEFFERY, No. 304a, ante. 


428, Add. Citation :—2 Dowl. N.S. 20. 
461. Add. Annotation :—Refd. Love v. Bentley 


(1707), 11 Mod. Rep. 134. 


482. Add. Annotation: — Refd. Beaumont ov, 


Jeffery (1924), 40 T. L. R. 796, 


Part Vi.—Officers of the Manor. 


491. Add. Citations :-—2 Show. 21; Freem. K. B. 473. 


fee, subject to the equitable rentcharge then 
Miia Aylmer, subject to proof of his 


@, 
On Jan. 1, 1926, the Law of Property Acts 
came into operation & the copyhold plots 
were enfrano . The ct. being asked to 
determine in whom the legal estates in 
the land & the rentcharge vested :~Held : 
(1) under the 1922 Act, Sched. XII, 
para, 8 (b), the freehold estate in the land 
vested in the first instance in the personal 
tell of H. C. Abbs & the customary 
heir of Bryan Abbs as trustees, Bryan Abbs 
having no known personal representative ; 
(2) either under the 1922 Act, Sched. XII., 
ara. 8 (d), or under the 1925 Act, Sched. 1., 
art IT., paras. 4, 6 (d), the rentcharge vested 
as a legal rentcharge in Aylmer or other 
the persons entitled thereto; (3) on the rent- 
charge Hepat a legal rentcharge the 
trustees became bare trustees with no longer 
any active duties to perform; (4) under the 
1925 Act, Sched. I., Part II., paras. 3, 6 (d), 


Cases 2082b—208%.  HinaiisH any Empme Digest Supplement. 


the initial vesting in the trustees was divested, 
& the legal estate subject to the legal rent- 
charge vested in Thompson & Collins as joint 
tenants in fee simple; (5) sect. 36 of the 1925 
Act did not come into operation until after 
the vesting provisions had done their work. 
It then merely attached a trust for sale to 
the joint legal estate in Thompson & Oollins. 
It did not previously attach a trust for sale 
to the initial estate in the trustees so as to 
put the divesting provisions of the 1925 
Act, Sched. I., Part II., out of operation. 
Still less did it bring in the undivided share 
provisions of the 1926 Act, Sched. I., Part IV. 
——Re Kina’s THEATRE, SUNDERLAND, DEN- 
MAN PioTuRE Housss v. THOMPSON & COLLINS 
ENTERPRISES, [1929] 1 Ch. 483; 98 L. J. Ch. 
109; 140 L. T. 463. 


2082c. —— ——- Vesting of rentcharge.|—Re 


Kina’s THEATRE, SUNDERLAND, DENMAN 
Picture Houses v. THoMPSON & COLLINS 
ENTERPRISES, No. 2032b, ante. 


Vol. XII. Cases 1—16a. 


COPYRIGHT AND LITERARY PROPERTY. 
Part l.—Nature of Copyright. 











1. Add. Annotation:—As to (2) Refd. Re prima facie proof of a dae to produce or 
Dickens, Dickens v. Hawksley, [1935] Ch. reproduce the play to which it relates, but 
267. it ron be re eros iva ct. as corroboration 

‘ : : of other evidence o e. 

14. Add. Annotations :—Refd. Performing Right (4) 1911 Act. a. 1 (1) (a) & a. 1 (3) which 
Soc. v. London Theatre of Varieties, [1924] rovide that mG yright shall subsist in every 
Ab 0. Gk A as Dickens v. Hawksley, isammatis work if it has been first published 
[1935] Ch. : : in Ered ce poe Pieces ae 

Be a od performance in public s not be deemed to 
= Pane ee isine Gs Bi aerate en be publication, prescribe conditions for the 
[1937] 3 Al E.R O18 ' ? ey future, but do not inflict them on past evente 

ua ° so as to destroy existing rights. 

16. Add. Annotation :—Refd. Performing Right (5) Where the owner of dramatic copyright 
Soc. v. Mitchell & Booker, [1924] 1 K. B. 762. possessed [by assignment] the sole right to 

perform, or permit the performance of, a 
16a. Dramatic work—No ‘‘ first publication ”’ certain play before 1911 Act came into 
within 1911 Act, s. 1 (3)—Owner entitled to operation he acquired, by sect. 2 (1) (bd), 
substituted copyright under 1911 Act, sched. 1.] coupled with sects. 24 & 35 of the Act, & 
—Under Dramatic Copyright Act, 1833 sched. 1 to the Act, the right to the cinemato- 
(c. 15), a foreign author dwelling outside graph & film rights of that play also. 
British territory was entitled to secure An American corpn. made a film & sent 
dramatic copyright within the British a negative & two positives of it to an English 
Empire of the first performance of his play co.. who made further copies of the film 
given in this country. By an agreement in & handed them to another lish co., who 
writing dated June 30, 1898, G., the author let them to a British exhibitor. The American 
& sole proprietor of the right to perform a ‘corpn. & the two British cos. were inter- 
certain play, granted to pltf. the sole & working organisations Jinked together by 
exclusive right to perform, or have pcr- complex agreementa, & they all three shared 
formed, the play jn Great Britain & Ireland. in part of the receipts from the exhibition 
On Sept. 22, 1898, G.’s agent wrote to pltf. ; of the film by the exhibitor. The exhibitor 
stating that the play had been first per- in exhibiting the film, infringed pltf.’s 
formec in Great Britain on a certain date copyright :—Held;: (6) the American corpn. 
& at a certain place :—Held: a copy of the & the two British cos. had actively directed, 
letter of Sept. 22, 1898, the original having counselled or aided the infringement by the 
been lost, was admissible as evidence in a exhibitor, & had infringed pltf.’s rights 
copyright action between pltf. & third within 1911 Act, s. 2 (1), the operative effect 
parties who claimed a right to produce of which sub-sect. is extended & not limited 
cinematograph films of the play under an by sect. 2 (2) & (3). 
agreement for value with G., dated Sept. 6, (7) Where an infringement of copyright 
1919, to prove that the first performance is proved under 1911 Act, s. 2 (1), the question 
of the play took place in this country as | of knowledge of infringement by the infringer 
atated in the letter since, (1) being written does not arise except possibly with reference 
by G.’s agent, it constituted an admission to the scale Va from penalties for infringe- 
by G., a person who, although not named on ment provided by sect. 8 of the Act.— 
the record, had a substantial interest in the FALCON v. FAMOUS PLAYERS Fitm Co., 
result, & (2) it constituted an admission by Lrp., {1926} K. B. 393; 95 L. J. K.B. 148; 1384 
defts.’ predecessors in title. L. T. 246; 42 T.L.R. 91; affd., [1926] 2K.B. 
(3) An entry in the register of first 474; 96 L. J. K. B. 88; 135 L. T. u50; 42 
erformances of dramatic productions at T. L. R. 666; 70 Sol. Jo. 756, C. A. 
Stationers’ Hall is eos in eee fea Annotations :-—Ae to (6), Refd. Hngileh He Growers v. 
a public register. If such an entry is in- erin . B. Generally. Bees Message 
correct, the party producing a certifled copy e, Botbh Broadcasting Co. (1097) 3K 267 er 
of it may be precluded from relying on it as Hutchinson & Co. (Publishers), Ltd., [1936] Ch. 489. 
‘tion in respect of copyright has 
divas or és fhe aon Ginn oe ihe titles co ike eeacned Z stage when, by Sensor of the 
o a opyright” | copyright by the cestui qui trust who | payment & receipt ‘of the purchase 
in Commonwealth Copyright Act, | is entitled to get in the legal estate. | price, the vendor becomes #& mere 
1912, 8. 18 °(1), includes the right to | cect. 44 of Copyright Act, 1913, con- | trustee of the property of the pur- 
Poor, o11923) v'L lear templates that any trust created in chaser, the only question will be not 
rgus L. R. 133: 44 A. L. T. 161.—AUS. Dareonel paonerty tiny See in reepect | oF not, but the method of ta enforce: 
sk. Trust in respect of copyright.J— | of copyright or of any right in copy Den eae ‘i ae ves END. 


An implied or constructive trust in 


res 


pec 
Copyright Act, 1913, may be enforced ; 


is acq 


t of a copyright exist under 
pad transmission. 


right, whether the title to those rights 
by assignment, 


Hcense, or | 560; 12 N. Z. L. J. 249.—N. Z, 


Once a parol trans- 


Cases 18—51. 


18. 


ENGLISH aND Emprme Dicest SuPPLEMENT. 


Part I1.—Subject-Matter. 


Add. Annotation :—Refd. Macmillan v. Cooper 
(1928), 98 L. J. P. C. 118. 


Add. Annotation :—As to (1) Folld. Macmillan 
v. Cooper (1923), 93 L. J. P. ©. 118. 


Add. Annotation :—Refd. Campbell v. Pollak, 





[1927] A. O. 732. 
248, ——.}—There is no copyright in an 
idea. Where a person communicates an 


35. 


41. 


PART II. SEOT. 3, SUB-SECT. 1. 
-ol. —— Form of contract for sale of 


idea to an author & the author clothes the 
idea in the form of an article or articles, the 
sie Lie yright is in the author. A _ series of 
icles entitled ‘‘ [pltf.’s] racing secrets ”’ 
was published in a newspaper. Pltf. had 
done none of the actual writing of any of 
the articles, but he had related his experiences 
to F., who had made notes from which F. had 
written up the articles. The articles were 
read over to pltf. before publication, & 
alterations suggested by him were sometimes 
adopted. HF. did not take down piltf.’s 
information verbatim, but in the articles 


pltf.’s experiences were in some cases given in |. 


the form of dialogues. Articles based upon 


. the original series of articles were later pub- 


lished in another publication & entitled ‘‘ My 
Racing Secrets. By Steve Donoghue,” i.e., 
pltf. :—Held: (1) pitf. was neither the owner 
nor the joint owner of the. copyright in the 
original articles ; (2) the presumption under 
Copyright Act, 1911 (c. 46), s. 6 (3), that plté. 
was the author of- the later articles was re- 
butted.—DONOGHUE v. ALLIED ah eee 
Lrp., [1938] Ch. 106; [1937] 8 All KE. R. 
603; 107 L. J. Ch. 13; 157 L. T. 186; 53 
T. 1. BR. 907 ; 81 Sol. Jo. 570. 


Add. Annotation :—Generally, Refd. Graves 
v. Pocket Publications, Ltd. (1988), 654 
T. L. R. 952. 

Add. Annotation :—As to (8) Refd. Falcon v. 
Famous Players Film Co. (1925), 42 T. L. R. 
91; Lane (John), Bodley Head, aa ne 
Associated Newspapers, Ltd., [ 1936] 1 


Add. Annotations: —As to (1) Consd. Macmillan 
v. Cooper (1928), 98 L. J. P. C. 118. Folld. 
nares Seeley v. Embosotype Manufacturing 

Co. (1924), 41 R. P. C. 160. Consd. British 
Oxygen Co, v. Liquid Air, [1925] Ch. 383. 
Refd. Chabot v. Davies, [1936] 3 All FE. R. 221. 
As. to (6) Consd. Performing Right Soc. v. 
London Theatre of Varieties, [1924] A. O. 1. 


Generally, Refd. British Broadcasting Oo. v. 
less League Gazette Publishing Oo., 
[1926] Oh. 433. 


—— Letter written by manufacturer to trade 
customer. |——(1) A letter written by manu- 
facturers to a trade customer, offering th heir 


goods at a low price if the customer agrees to 
take such ds exclusively from them, is an 

** ori iterary work’ within 1911 Act, 
8. 1 (1), & the writers are entitled to copyright 
therein. Such a letter is not contrary to 
public B ‘atagitd as being in restraint of trade. 

(2) The publication of the letter by rival 
manufacturers, together with a covering 
letter of criticism, is not ‘fair dealing ”’ 
within sect. 2 (1) (¢) of the Act.—BRITISH 
OxYGEN Co. v. Liquip Arr, Lrp., {1925} Ch. 
388; 95 L. J. Ob. 81; 1388 L. T. 282. 


Annotation :—As to (2) Refd, Cookson v. Pountney (1937), 
81 Bol. Jo. 528. 


43b. 


61. 


PART II. SECT. 8, SUB-SECT. 2.—B. 
foeu Slight alterations 





Single sentence.]|—Pltf. had, since 1925, 
dealt with the treatment of the human face, 
& had advertised extensively in connection 
with that treatment. He claimed to have 
the copyright in a slogan in connection with 
those advertisements. The phrase was, 
‘* Beauty is a social necessity, not a luxury.’’ 

Sometimes there were variations in the words 
used. pecan pos the words ‘ youthful- 
ness,” ‘‘ good looks,” or ‘ youthful 
appeasance "” were substituted for beaiit o 
In May 1926 deft. inserted an advertise- 
ment containing the phrase ‘“ A youthful 
appearance is a social necessity.”” Some 
years before 1925 an advertiser had used a 


nocemity Held : (1) the only originality, 
necessity '’ :—He ) the only or y; 
if any, in pltf.’s phrase opnalated in the 


substitution of the word ‘“‘gocial’’ for the 
pis ‘‘ modern,” & pltf.’s phrase was not an 
aga composition; (2) although copy- 
t might subsist in an advertisement, to 
quote a piece of a sentence from a literary 
work was too small a matter to afford ground 
for an action for i ement of i Apo 
(3) the doctrine de minimis non curat 
applied, & the matter in which copyright 
was claimed was too small for the ct. to 
attach any importance to it.—SINANIDE v. 
La Matson Kosmgo (1928), 189 L. T. 865; 
44 T. L, R. 574, 0.'A. 


Add. Annotation :—Consd. Macmillan  v. 
Cooper (1923), 93 L. J. P. O. 113. 


Se a ah gh 
& Tac w no 


immoral. 


ks 
land.}—Held: such a document was author.}—Where s publisher in | bim to publish it, the cta. deny 
capable of co yright, but if copies were Socifand brought out an edition of the | him damages, since if he cannot sell it 
80 ere bt be an implied autho- | works of a foreign author, which ha he cannot prove damages. But apart 
rity to reproduce them where necessary | all been o published abroad, | from damages, there is no feagon why 
in connection with the transaction for | & in which was no copyright in | the pirating of rag author’s © 
which | they _ware Were . qparchased. —-REaL | this country :—Held > alterations upon | work should not be y 
ge W.v. Woop | the writings, neither important nor | ‘Junction, provided: it is honest work, 
rae 8. BR N. W. 349; 40 ve, made with the assistance of | & not a fraud on the er ~——PAaslcK- 
0; AUS. the authcr, did not create a copyright | NI4K 0. Dos acest, (18s ae 2D. L. R. 
He iL ‘Com A compila- | in the edition, so as to give the pub- | 545; Fate hee W. W. R. 865; 87 
9 it lisher a right to prevent | the publica- | Man 65.—CAN, 
work - eTinie Oo Cop t Act. —Pasiox- | tion of a reprint of it a different 
v. Dosacne {1928} 2 D. L. R. | form.—HEppERWiox v. Guiriw Bal) PART II. SECT. 3, SUB-SECT. 2.—E. 
ses {1988} 3 W, AW: R 865; 37 | 3 Dunl. (Ct. of Sess.) 383.—8O0T. Plans @& schedules.}—Plans & 
til, . | PART IL SECT. 8, 8UB-SECT. 2.—C. schedules for ects Covewent Ack 
tions sare lene Pe gehaad art aaee \. Immoral ks.}—There is | UNDERWRITERS SURVEY BuREAU, LTD 
Seer at Tyger Rta! | ROS Soe czaem de cea, | SERPS, Ba 
e ® a co on un bd ; be 
37 Man L. R. 265 —OAN. that his work is indecent, abaoene or ' Can. C. C, 342.—OAN. 


6 


55. 
60. 
65.. 


70a. 


73. 


74. 


76. 


Add. Annotation :—Ase to (5) Refd. British 
Oxygen Co. v. Liquid Air, [1025] Ch. 383 

Add. Annotation :—Consd. British Oxreh 
Oo. v. Liquid Air, [1925] Ch. 388. 


Add. Annotation :—Refd. British Broadcast- 
ing Co. v. Wireless League Gazette Publishing 
»» [1026] Ch. 433. 


es of shop-front—1911 Act, sec. 22.) 
—Pitf. sent to defts., at their request, a 
blueprint plan & elevation of a shop-front 
& an estamate for the work. No order 
‘was given to piti. for the erection of the 
shop-front. e shop-front was, however, 
erected for defts. by a firm which worked 
on a tracing of ‘pltf.’s plan & elevation. 
Pltf. brought an action against defts. for 
infringement of his copyright by authorising 
the reproduction of the plan. Defts. con- 
tended that a plan could not be reproduced 
by a shop-front :—Held: (1) the shop-front 
was a reproduction of the plan, & as the 
plan was an original literary work within 
1911 Act, defts., by authorising the repro- 
duction, had infringed pltf.’3 copyright in 
the plan; (2) the plan was not a design 
within 1911 Act, s. 22.—CHABOT v. DAVIEs, 
[1936] 3 All B. R. 221; 106 L. J. Ch. 81; 
ae L. T. 625; 53 T. L. R. 61; 80 Sol. Jo. 
Add. Annotation :—Refd. British Broadcast- 
ing Co. ». Wireless League Gazette Publishing 
Co., [1926] Ch. 433. 

Add. Annotation :-—As to (1) Consd. British 
Broadcasting Co. v. Wireless League Gazette 
Publishing Co., [1926] Ch. 433. Ac to 
(3) Refd. Hawkes & Son (London), Jitd. v. 
Paramount Film Service, Ltd., [1934] Ch. 593, 
Add. Annotation :—Consd. Sinanide v. La 
Maison Kosmeo (1928), 189 L. T. 8865. 

—— For type—Protected.|}—Pitf. co., 





which carried on the era of supplying 


cutter-crush machines & e & other 
materials used therewith, (seen & catalogue 
consisting for the most part of a number 
of words which illustrated the products of 
the several sizes & shapes of type supplied 


80. 


85a. 


Vol. X1.—Copyright. Onses 55—85a. 


by the co. & customers ordered a particular 
class of type by referring to such words. 
Nearly all the words were selected by the 
managing director of the co. In 1922 defte., 
who were carrying on a airilar business, 
circulated price lists which were practically 
copies of the price liste of pltf. co., the words 
used in pltf. co.’s catalogue & price lists to 
indicate the style of type being co ied 
in defts.’ price lists without alteration. Pltf. 
co. commenced proceedings for an injunction 
to restrain infringement of copyright in their 
catalogue & passing off of ds which were 
not their goods as being their goods. On the 
question of co yright defts. contended (inter 
alia) that pltis.’ catalogue was a design or 
collection of designs arya of tration 
under Patents Acta, 1907 
(c, 28), & 1919 (c. 80), & not the subject 
of protection under 1911 Act :—Held: on 
the question of copyright the contentions 
put forward by defta. failed, & an injunction 
restraining infringement of ‘the copyright of 
pitfs. in their catalogue was granted.— 
MAS880N SEELBY & Co., LTD. v. EMBOSOTYPE 
MANUFACTURING Co. (1924), 41 RK. P. C. 160. 


Add. Annotation :—Generally, Refd. United 
Indigo Chemical Co. v. Robinson (1931), 49 
R. P. C. 178. 


Programmes.]——Pltfis. were a limited co: 
formed to acquire the Postmaster-General’s 
licence for the establishment & working of 


' broadcasting stations, & to carry on any other 


business ancillary, incidental, or conducive 
thereto. Under the terms of ‘their licence & 
&® supplementary agreement pltfs. were 
required to transmit efficiently every day a 
programme of broadcast matter to the 
reasonable satisfaction of the Postmaster- 
General. They were not allowed to alter 
their memorandum as to objects without his 
written consent. He might revoke their 
licence if they failed to transmit satisfactory 
programmes, & within one month from their 
ceasing to hold the licence they were bound 
to pass a special resolution for voluntary 
winding up. Their profits from all sources 


PART II. SECT. 3, eins 8. 
sk. Plan—O/f harbour.}—Ly 


eenoEn NE HarRsoun BOARD, meaty ys 
L. R. 13.—N.Z. 


PART Il. SECT. 3, SUB-SECT. 4.—A. 
771. Illustrated catalogue—Collection 


yee de Not protected.}—Copyright 
“iota. Sohed., 22 (1), read in 

c) ot the Act 
eerie as foll palsy Act t shall 
not apply to designs capac of being 
Act, 1906, 

hough capable 


cially apeie 
ba is 


the cop 


not en to copyright ammier that 


Aot in respect of such of the designs as 
had been or could be registered under 
ee Act, 190 6-191 

& Co., Lrp. v, Dutcr (1929), 80 8. R, 
N. 8. W. 22.—AUS. 


PART II. SECT. 8, SUB-SECT. 4.—D. 
sl. List of acceptances es horse race. ‘J 
~—~Pitf. co. ag get re the business o 
ates ight Act, 1913 th aha no of 
opyrig aS vbabaed re) 
the co a shoet of let 


enti Teniaee of horses & ea ts 
for acess acce for races to be 
held at C. Park Htaces on Sat., sh pagpie 6, 
1931.” Prior to each meeting the 
papuanes & similar list of 7 tances 
caused itac. be ed as the 
owner of the copyright th - In 
the compilation af those lista, in order 
to arrive at a final » various pre- 


jminary processes were gone through 
in whish> og = handica 
pigeon oO 


of Prada pees of June 6. 1p3t, 
elaimed the t to publish sim 

of accep —Held: copy- 
rat t in the lst of tances for 


June 6, 1931, was vested 
sone one oF more of them & that wash 
copyright had been tuofringed.---0 


TERBURY ParRK RAOE 
iar v. a 032), i *N. O93 
. WL.N. —AU 


oe Pia programme.}—A publshed 
prugrenime showing the names of 
orges entered for particular races, the 
el hts & the barrier posttivns, is the 
bject of copyright under the Copy- 
ght Act, 1912 (Cth.). The addition 
of the names of the sires & dams of 
the ‘horses, the names of the riders, & 
the colours to be carried by them do 
not prevent a publication conta 
the other particulars appearing in the 
lnrlageinedt of the copyright it the 
r neemen oO e cop n the 
pr —MANDER O’BRIEN, 
1834) 8. ‘A. 6. R. 87--AUS. 


sk. Forme for use of Road Boards. }-—- 
Regulations made under Road Dis- 
tricts Act, 1919-19383, provide that 
certain books & records shall be kept 
by every Road poe & appropriate 
forms are prescribe Pitf. was the 
printer & publisher im a ‘* combined 

register,” which was a compilation -of 
the scribed forms & claimed copy- 
ri therein :—Held: there was no 
= ection or peculiar ‘labour, skill, or 

rience involved in the compilation 

& t was not the subject of copyright.— 
SAMPSON 7. BROKENSHA & BHAW, Be 
[1935] W. A. L. R. 90.—AUS. 


Cases 85a—90a. 
beyond a 74 


formance, 


songs or music. 


Progesnuee so published, 
ringement of copyright :— 


there was or was not sseoee in an in- 
dividual programme, there was undoubtedly 
copyright in the compilation of the seven 
(2) although the 
programmes were subject to the approval or |’ 
veto of the Postmaster-General, who had 
power to revoke the licence if they included 
improper matter, they were not a work 
‘prepared or published by or under ’”’ his 
within 1911 Act, 
‘ag wer » allowed to trade 
he copyright belonged to cur 
(3) Semble : 8 
may be copyright in an individual pro- 
gramme.—BRITISH BROADCASTING Co. v. 
GAZETTH 
Co., [1926] Ch. 433; 95 L. J. Ch. 272; 135 


advance programmes ; 


“direction or control ”’ 
et & so long as 
é: publish them, 
pltfis. & not to the Grow: 


WIRELESS LEAGUE 
L. T. 98; 42 T. L. R. 370. 


86a. Starting prices.]|—Where after the start of a 
horse race lists are prepared on the course 
of the starting prices of the horses engaged 
in the race, these are not the subject of 

ight.—ODHAMS Press, LTD. v. LONDON 

NEWS 

(iegD) Lrop., [1935] Ch. 672; 104 L. J. Ch. 323; 

158 L. T. 827; 51 T. L. R. 554; 79 Sol. Jo. 

541; on appeal, [1936] Ch. 357. 

Add. Annotations :—As to (2) Refd. Bowling Ja. 

v. Camp (1922), 128 L. T. 342 ; 

Dickens v. Hawksley, [1935] Ch. 267. 


Sia. Slogan or catch-phrase.|—-SINANIDE  v. 
MAISON KosMzEo, No. 43b, ante. 


oor 
OVINCIAL SPORTING 


PART Il. SECT. 8, SUB-SECT. 6. 


sm. Advertisement of dental plate.}— 
An advertisement relating to the manu- 
facture & salo of dental plates, which 
contains sufficient originality of ex- 
ression & arrangement to entitle it 
come within the words “ ori ae 


literary work ”’ as used in sect. (1) 
of Copyright eer See may be the 
subject o The fact that 


the claims o aac a advertisement 
amount to no more than that certain 
standards to which every manufacturer 
of dental plates may work had beon 
reached is no defence to an action for 
an injunction for infringement of copy- 
rent when the presentation of those 

8 is novel reached by a com- 
bination of skill, labour, & expenditure 
contributed by ‘its author & ae -— 
Santen v, FRoeT, 11938 N. Z. R. 
ha G.L. R. 820; 12 Be eat 


er cent. cumulative dividend 
on their paid-up capital belonged to the 
Postmaster-General. Nine months after the 
licence, with the approval of the Postmaster- 
General pltfs. began publishing the Radio 
Times every Friday, including therein the 
advance daily programmes for the ensuing 
week Sunday to Saturday. 
grammes gave the day & hour of each per- 
the artist’s name, 
headings for items or groups of items, & 
translations of unfamiliar foreign titles of 
The preparation, arrange- 
ment, & editing of the actual programmes 
involved considerable time, skill, Jabour & 
expense, although the preliminary work of 
fixing the days & hours, engaging the artists, 
& choosing the items had all been done some 
time beforehand. Defts. having selected & 
copied numerous items from a set of advance 
ae sued for in- 


i present 


mere] 


These pro- 
work 


appropriate 


narrative. 


; (1) whether Sa te 


95. 
O77. 


99a. 





there 


PUBLISHING 


AGENCY 


0. S. 286 ; 


tati 
T. 908. 


Re Dickens, ( a 859) 


La 
19 T. L 


PART Il. SECT. 4. 


1001. Sketch—Radio sketch.}—Deft. 
co. employed pltf., a dramatic author 
& producer, to pre a radio sketch 
for use in advertising deft.’s business 
ad the. eeneral outline of 
the ‘wor Pitf. prepared & procured 
production of oe the’: akotoh through deft. 

& deft. oo. entered into a 
written agreement covering production 
of the aketeh, the agreement con 

nter alia) the following oak gait 
he fea ane only to be used as 
Fred W. Kantel.”’ 


aaa 
pubecanenty a co. purported 2 
agreement & continued to 


for a short time, sathout pitf.’s con- 


sent. In an action for infringement 
of co ht & for arn -—Held: 
(1) . was the sole author of the 


8 


92a. Abridgment—May be new work. 
ares may be copyright in an abri 
eal pa? work, in a case in which accurate 
edge, sound judgment, & lite 

of the ori 
can be no copyright in a 
of extracts taken verbatim from a 
which there is no copyright, & strung 
together by connecting sentences, so as to 
make the extracts read as a consecutive 
There may, however, be copy- 
right in notes appended to such a book, 
although there is no copyright in the text.— 
MACMILLAN & Co. v. CoopER (19238), L. R. 51 
Ind. App. 109; 98 L. J. P.C. 118; 180 L. T. 
675; 40 T. L. R. 186; 68 Sol. Jo. 235, P. C. 


Annotation :—Refd. Masson Seeley v. Embosotype Manu- 
facturing Co. (1924), 41 R. P. O. 160. 


After this case for ‘“‘ Abridgment—May be 
new work.] —See Nos. 
——-. }}—See, also, Nos. 422, 426.” 


Add. Annotation :—Consd. Re 
Dickens v. Hawksley, [1935] Ch. 267. 


Add. Annotation :—Refd. 
Players Film Co. (1925), 42 T. L. R. Ql. 


Of descriptive eens 1) A song 
which relates the burning o 

& the escape of those on board, describes their 
feelings in vehement language, & sometimes 
resses them in the supposed words of the 





ENGLISH AND Empire Diczest SuPPLEMENT. 


-—— While 
ent of 
rary skill 

in a condensed form the material 


author are displayed, there 
book consi 


422, 426, post,’ 
Dickens, 


Falcon v. Famous 


a ship at sea, 


uffering parties, is dramatic, & therefore at 
all events within the meaning of the statute, 
though it be sung only by one person, sitting 
at a piano, giving effect to the verses by his 
delivery, but not assisted by scenery or 
appropriate dress. 

(2) A room where the song is peered: 
& to which persons paying for ti 
admitted for the purpose of hearing it, is, 
for the time, a place of dramatic entertain- 
ment within the meaning of the statutes, 
though the room be ordinarily 
different purposes.— RUSSELL v. SMITH (1848), 
12 Q. B. 217; , 
12 Jur. 723 ; 
ions :—As to ’ 
mists, (1) Abid. a v. een (1872), 25 
iMag ie Bia Se B. ore 


ickets are 


used for 


I7L. J. Q. B. 225; 11L. T 
116 EK. R. 849. 


ool Winter Gardens 
oie Hatton »v. Kean 


) Consd. Wa v. 
Taylor, ‘walt sf * Martin “igs 2 o: B. af 727. ot 
Duok v. Bates (1883), 12Q.B 79. v, Re 

ev. Rhys. ee B. & 8. 873; qawarses 0 Cotton (i902) 


sketch, he having given it form & 
expression although, oe deft. ; ona (2) eg, hed 
y the : e 

sketch was a dramatic work within 
the meaning of cop ht law which 
oo not require that he expression 
ust be in an original or novel form 
but that the work must not be copied 
from another work. Nor did it matter 
ae the original manuscript was de- 
Bi from in each b oast as, in 
e pres resentation of a dramatic work 
atever form, it is open to the 
performer to de epere from the literal 
(8) there was in- 

fringement of pl It?.’s yright since 
deft. co. for severa) montha caused to 


NTEL 
GRANT, NISBET & AULD, LT»., War. 
BON & DOMINION BaTrery Co., LtD., 
(1933) Ex. OC. R. 84.—CAN. 


The preparation of coloured sketches 
of a submitted design does not involve 
artistic skill or come within the defini- | CINEMA v. PERFO 
tion of sketches with Copyright Act.— 


108a. Frock reproduced from sketch.]—Pltf., B., 


having made a sketch of a red frock worn 
upon a lady, pltf. co., with the consent of B., 
made a frock which followed the lines of the 
frock which the lady was shown wearing in 
the sketch. It was the practice of pltf. co. 
not to sell a frock of the same design to any 
customer other than the particular customer 
for whom it was designed. Defts., without 
the consent of pltfs. or either of them, made 
a frock which was precisely the same as 
pitf. co.’s frock & made & offered for sale 
& sold frocks which were substantially repro- 
ductions of the frock made by plitf. co. & 
threatened to continue so to de :—Held: 
(1) the frock made by defts. whether spread 
out or held up to view, was not a repro- 
duction of B.’s sketch within 1911 Act, s. 1 (2), 
& consequently, B.’s copyright in the sketch 
was not infringed; (2) the frock copied by 
pltf. co. from the sketch was not an original 
‘‘ work of artistic craftsmanship ’’ within the 
definition of “ artistic work ’’ in sect. 35 of 
1911 Act, as plitf. co. were not the originators 
of the artistic eler.ent in the work. 

Qu. : whether, if B. herself made the frock 
from her own design, she would be entitled 
to copyright therein —-Burkm & Maraot 
BurRKE, Lrp. v. Svicers Dress DEsIGans, 
[19386] Ch. 400; [1936] 1 All BE. R. 99; 105 
L. J. Ch. 157; 154 L. T. 561; 62 T. L. R. 
242; 80 Sol. Jo. 147. 





Annotation :—As to (1) Consd. Chabot v. Davies, [1936] 3 
All i. R. 221. 


111a. ——— Wolf-cub head for Boy Scouts’ pvle— 


1911 Act, s. 22.]}—Apart from 1911 Act, ». 22, 


a model of a wolf-cub’s head produced frors ; 


a mould in papier mache & intended tu he 
displayed as their totem on the tops of poles 
by the Boy Scouts Assocn., is an artistic 
work in which copyright would subsist under 
that Act. But, as the model consisted of 
“features of shape, configuration, pattern, 
or ornament applied to any article” of 
manufacture or artificial substance by an 
industrial process, & was therefore a design 
within Patents & Designs Act, 1907 (c. 29), 
s. 93, as amended by Patents & Designs Act, 
1919 (c. 80), s. 19, & consequently was capable 
of being registered under the Act of 1907 &, 
further, was not a design which was “ not 
used or intended to be used as a model or 
pattern to be multiplicd by any industrial 
process,” it was by Copyright Act, 1911 
(c. 46), 8. 22, excluded from the operation 
of that Act & not the subject of copyright 
thereunder. 

In an action by pltfs. for infringement of 
copyright which they claimed in the model, 


Vol. XINI.—Copyright. Cases 108a—121a. 


against the defts. who admittedly had copied 
& reproduced the model :—Held: for the 
reasons stated above, pltfs. had no copyright 
in the model under 1911 Act, & the design 
not having been registered as a design under 
the Patents & Designs Act, 1907 (c. 29), the 
action failed. 

Semble: if pltfs. had had copyright in the 
model, the defts. could not successfully plead, 
under 1911 Act, s. 8, that they had no 
reasonable ground for suspecting the sub- 
sistence of copyright in the model owing to 
the absence of registration marks under 
Patents & Designs Act, 1907 (c. 29), under 
which they alleged that in their view of the 
law the model was capable of registration 
since, relying upon that view, they abstained 
from making any inquiries whether copy- 
night in the model was claimed.—PyYTRAM, 
LTp. v. MODELS (LEICESTER), LTp., [19380] 
1 Ch. 639; 99 L. J. Ch. 381; 143 L. T. 227; 
46 T. L. R. 290. 


118a. Adaptation of old play—-Original musical 
composition.]—1911 Act has extended the 
protection of copyright, & there is musical 
copyright in an arrangement of previous 
music which amounts to a new work. 

Pltf. composed music for an opera which 
was an adaptationof an old play. Defts. pre- 
pared an orchestral score from the same source, 
records of which they offered to the trade. 
Pitf. complained that defts. were passing 

’ off these records as records cf pltf.’s music :— 
Held: defts. had borrowed from pltf.’s 
work in a way which was more than mere 
coincidence, & had infringed pltf.’s copy- 
right.—AUSTIN v. COLUMBIA GRAPHOPHONE 
Co. (1923), 67 Sol. Jo. 790. 

Anuitation :—Retd. Samuelson v. Produccrs Distributing 

Co. (1931), 48 R. P. C. 447. 

119. Add. Annotations :-—Refd. Austin v. Columbia 
Graphopbone Co. (1923), 67 Sol. Jo. 790; 
Gramophone Co. v. Stephen Carwardine & 
Co., [1934] Ch. 450. 


120. Add. Annotations :~—-Consd. Ialcon v. K'amous 
Players Film Co., [1926] 2 K. B. 474 ; Thomp- 
son vt. Warner Pictures, [1929] 2 Ch. 308. 


121a. Right of maker of record to restrain public 
performance.}—Held : (1) owners of a sub- 
sisting original copyright under 1911 Act, 
sect. 1, can restrain public performance by 
owners of a special copyright under sect. 19, 
which is subordinate to copyright under 
sect. 1, though it may co-exist with it; 
(2) an owner of a special copyright under 
sect. 19 in a record has the sole right to use 
the record for public performance except as 
against the owner of a subsisting original 


Ercan 





COMMERCIAL SIGNS v. GENERAL MOTORS PART II. SECT. 9. 
PART II. SECT. 5, SUB-SECT. 1. ae DE ean AN a ao ea nae wordu 
sf. Desi or trade rposes.}—A. ” oi. , . “Who's Who” are publict juris, 
rm’ of advertising ‘agente mado B tho title “ Who's Who in Canada * is 
sketch for . entit a “* Des for yurely descr ve. e use of t 
Box.” Pitta. did not mee it — PART II. SECT. 7. lit 7 oe an aos pes ya 
Held: pitfs. could not be treated as : pone ; ; t not, therefore, be restraine 
owners of an artistic work ordered & ieee pes si eye i oie injunction.—INTERNATIONAL — PRESS, 
made for valuable consideration within | The conve ht conferred by sect. 19 | Lip. v. TUNNELL, [1938] 1 D. L. B.- 
Copyright Act, 1927, 8. 12 (1).— | in Sched. 1. of the Indian Copyright | 393.—CAN. ane . 
TORONTO CARTON Co. &, MaNcuEsTeR, | Act on the maker of tho record of a st. Included in ‘* work.” |—‘* Work 
MoGreEGor, Lrp., [1935] 2 D. L. R. | musical work, by means of which | in the Canadian Copyright Act includos 
94; O. R. 144.—CAN. sounds may be mechanically repro- | the title thereof, & the title of a copy: 
duced, only exists where the record is | right work cannot be used for motion 
sl. Sketches prepared from design made with the consent of the owner of | pictures without the consent of the 


J.5. 


the copyright in the original work, if | owners of the copyright.—FRANCIB, 
such owner = exists..WELLINGTON | Day & HUNTER, LTD 


. » TWE 
G RiGguT Socizxry, | Century Fox Corpy., (1937) 4D. L. R. 
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RMIN 
LTD., I. L. R., [1937] Bom. 724.— IND. 700.—CAN. 


Cases 121a—2200. 


copyright.—GRAMOPHONE Oo., Lrp. 
STEPHEN CAWARDINE & Co., [ 1934] Ch. 450 ; 
103 L. J. Oh. 248; 150 L. T. 896; 60 T. L. R. 
140; 77 Sol. Jo. 914. 


Add. Annotations :—Refd. Rex Oo. & Rex 

Research Oorpn. v. Muirhead & Comptroller 

General of Patents (1026), 44 R. P. OC. 88; 

He Dickens, Dickens v. Hawksley, [1935] Ch. 
7. 


Add. Annotation :—Consd. Re Dickens, 
Dickens v. Hawksley, [1985] Ch. 267. 


125. 


128. 


ENGLISH AND EmrrrE DIGEst SUPPLEMENT. | 


138. Add. Annotation :—Apld. Sinanide v. La 
Maison Kosmeo, (1938) 139 L. T. 866. 

‘‘ Official Guide ’’ — Protected.]— 
REvTuR’s Te~pcram Co., Lip. v. INTER- 
NATIONAL QUIDE SYNDICATE & INTER- 
a aes Express, Lrp. (1893), 87 Sol. Jo. 
187. Add. Annotation :—As to (2) Folld. Ridgway 
Co. v. Hutchinson (1928), 40 R. P. 0. 335. 
Add. Annotation :—Refd. Odham’s Press, 
Ltd. v. London & Provincial Sporting News 
Agency (1929), Ltd., [1985] Ch. 672. 


135a. 


147, 


Part 11—Publication. 


151. 
Players Film Co. (1925), 42 T. L. R. 91 

Add. Annotations :—As to (1) Consd. Falcon v. 
Famous Players Film Co., [1926] 2 K. B. 474. 
As to (8) Consd. Re Dickens, Dickens v. Hawks- 
ley, [1035] Ch. 267. 

Add. Annotation :—Folld. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 


164, 


165. 


Part IV.--Ownership. 


190. Add. Annotation :—Refd. Austin v. Columbia 
Graphophone Co. (1923), 67 Sol. Jo. 790. 


Add. Annotations :—Consd. Macmillan v, 
Cooper (1923), 93 L. J. P. C. 113. Refd. 
British Broadcasting Oo. v. Wireless League 
Gazette Publishing Co., [1926] Ch. 483. 


196. Add. Annoiation :—Apld. Black v. Stacey, 
[1929] 1 Ch. 177. 


196a. —-—— By compiler of book of reference— 
From information received from biographees.] 
—Where the She teed of a biographical book 
of reference receives from the biographees 
information to be used as material from 
which the book may be compiled, the persons 
supplying the information are not, for the 
purposes of 1911 Act, the authors of the 
paragraphs containing the information.— 
A. & ©. Buacg, Lp. v. CLAUDE STACEY, LTp., 
[1929] 1 Ch. 177; 98 L. J. Ch. 181; 140 
L. T. 402; 44 T. L. R. 347, 


197a. Automatic writing by medium.]—-A woman 
journalist, engaged as a medium in psychical 
research, claimed copyright in a production 
written by her in automatic writing & alleged 
to be communicated by a spiritual agent. 
Deft. was present at some of the séances & 
alleged that the communication was addressed 
to him. He claimed that the copyright was 
in him, or that it was a joint copyright, or 
that there was no cory ent in any one :— 

Held: pitf. was the sole owner of the cop 
: ht.—Cummins v. Bonn, [1927] 1 Ch. 167 | 
L. J. Ch. 81; 186 L. T. 868; 70 Sol. Jo. 


194. 


Add. Annotation :—Refd. Falcon v. Famous ; 180a. What documentary evidence admissible— 


Letters—From author’s agent- to assignee of 
caesar, Pi rights.|—-FaLcon v. Famous 
PLAYERS IM Co., Lrp., No. 16a, ante. 


180b. ——— Entry in register at Stationers’ Hall 
» Entry Incorrect.] — FaLcon wv. Famous 
PLAYERS Fiim Co., Lrp., No. 16a, ante. 


198. Add. Annotations :—Refd. Samuelson v. Pro- 
ducers’ Distributing Co. (1931), 146 L. T. 37; 
O’Gorman v. Paramount Film Service, Ltd., 
[1937] 2 All KH. R. 113. 

205. Add. Annotation :—Refd. Sasha v. Stoenesco 
(1929), 46 T. L. R. 350. 

208. Add. Annotation :—Refd. Sasha v. Stoenesco 
(1929), 45 'T. L. R. 350. 

206a. ———- ——- ——-.]— SAsHA, Ltn. 
ENESCO (1929), 45 T. L. R. 350. 

210. Add. Annotation :—Refd. Sasha v. Stoenesco 
(1929), 45 T. L. R. 350. 

211. Add. Annotation :—Refd. Sasha v. Stoenesco 
(1929), 45 T. L. R. 350. 

220. Add. Annotation :—As to (1) Refd. Massine v. 
De Basil (1937), 81 Sol. Jo. 670. 

226. Add. Annotation :—Generally, Reftd. Drabble 
v. Hycolite Manufacturing Co. (1928), 44 
T. L. R. 264. 

229a. Sketches for advertisement show cards— 
Ordered by & made for advertiser for valuable 
consideration—Design not registered under 
Patents & Designs Act, 1907 (c. 29).]—Pltfs. 
claimed to be the assignees from the author 
of two sketches for cut-out advertisement 
show cards representing a pierrot & pierrette 
respectively with large faces & diminutive 
bodies. These sketches were shown by the 
author to defts. with defts.’ name upon them 
with the view of being used by them for 
advertisement purposes. At the suggestion 
of defts. the colour of the costumes of the 
figures was changed from. mauve to green 


v. Sro- 





1008. & yellow; the sesaaus of the eisndbins of 
PART IV. SECT. 1, SUB-SECT. 2.—A. com any vith all on ord 2, directions Held: OB. Bw employed under 
Yontract of service-— ons oO Pag y | a “contract o ce ”’ 

PP vale “egestas Ms engaged ae on amounts | & himself, & refrain tro from sect, aes of nue ned: eo Coprient 
contributer > to a newspaper under diva .the oo.'s aes or from Act, 191 NEWSPAPERS, gt 
agreemeut i supply each week certain engagement in ec ra al v. WHIPPIE 10998), 98 8. RL N.S. W 
drawings at a weekly remuneration, taking in competition with the 473 : 45 N. N. 126.— AUS. 
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247. 
251. 


254. 


256. 


268. 
270. 


275. 


defts.’ name was also changed from red to 
green & yellow. Defts. ordered a number 
of the sketches so altered at a price which 
gave the author a very considerable profit. 
Subsequently defts. obtained a number of the 
sketches from sources other than pltfs.’ 
Neither pltfs. nor the author had registered 
the sketches as designs under the above Act. 
In an action by pltfs. for infringement of 

copyright :—Held: (1) under 1911 Act, 

a6 (1) (a2), defts. were the first owners of the 
copyright in the original sketches, as the 
sketches were ordered by, & were made 
for, them for valuable consideration & were 
*‘ engravings’ within that sub-sect. ; (2) the 
sketches were designs which were capable of 
being registered under Patents & Designs 
Act, "907, & as they were used or intended to 
be used as models or patterns to be multiplied 
by an industrial process, 1911 Act, by reason 
of sect. 22, did not apply to them, as the 
sketches had not been registered as designs 
under the Act of 1907 pltfs. could not 
succeed.—Con PLANCK, Lip. vw. KOLYNOS 
INCORPORATRD, [1125] 2 K. B. 804; 904 
L. J. K. B. 928; 123 L. T. 798. 
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229b. Advertisement—Prepared by advertisement 


232a. Choreography.]—-MASSINE  v. 


agent.|—-Where an advertisement agent 

repares an advertisement on instructions & 
information given to him by the advertiser, 
the ct. will, in the absence of evidence to the 
contrary, draw the inference that it was the 
intention of both parties that the copy- 
right in the advertisement should belong to 
the advertiser.—-HAROLD DRABBLE, LTD. v. 
HYCOLITE MANUFACTURING Co. (1928), 44 
T. L. R. 264; 72 Sol. Jo. 102. 


Dre_sCOwBAASt. 
(1938), 82 Sol. Jo. 173, C. A. 


234a. Copyright Act, 1911 (c. 46), s. 17—Applica- 


tion to dispositions after commencement of 
statute.J—Re DickmNs, DICKENS v. HAWKS- 
LEY, No. 275a, post. 


234b. ——— Ownership of unpublished manuscript— 


235. 


When proof of ownership of copyright. ]— 
.Re DickENs, DICKENS v. HAWKSLEY, No. 
275a, post. 


Add. Annotation :—Refd. ‘ar v. British 
Broadcasting Oo., [1927] 2 K. B. 548. 


Part V.—-Assignment, Licence and Royalties. 


Add. Annotation :-—Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 


Add. Annotation :—Refd. Messager ». Rritish 
Broadcasting Co. (1928), 97 L. J. K. B. 251 


Add. Annotations :—Consd. I. R. Comrs. v. 
Longmans, Green & Co. (1932), 17 Tax Cas. 
272. Refd. Messager v. British Broad- 
casting Co. (1928), 97 L. J. K. B. 251. 


Add. Annotation :—As to (1) Consd. Per- 
forming Right Soc. v. London Theatre of 
Varieties, [1924] A. C. 1. 


Add. Annotation :—Refd. Messager v. British 
Broadcasting Co. (1928), 97 L. J. K. B. 251. 


Add. Annotation :—Consd. Coleridge-Taylor 


v. Novello & Co., [1938] Ch. 608. 


After this case add ‘“ Assignment on bank- 
ruptcy—Bankruptcy Act, 1914 (c. 59), s. 60 
—Whether applicable to winding up.]—See 
COMPANIES, Nos. 6409b, 6409c, ante.”’ 


275a. Bequest of private papers—Manuscripts of 


unpublished work.]—(1) An author’s incor- 
poreal copyright in an unpublished work does 
not necessarily pass with the corporeal paper 
on which it is written. Therefore, a bequest 
to A.B. of “ all my private papers ”’ in a will 
(which also contains a be uest of ‘‘ manu- 
scripts of my published works ”’ & a direction 





* to sell “ copyright ’ 


278. 
289. 


290a. 


’) operates to pass the 
property in an unpublished manuscript to 
A.B. but not the copyright in the work 
recorded in the manuscript. 

(2) Copyright Act, 1911 (c. 46), applies to 
a bequest of manuscript & Se eset in a will 
although the testator died before the Act 
came into force. 

(3) By sect. 17 (2) of the Act it is provided 
that ownership acquired under a testamentary 
disposition of an author of an unpublished 
manuscript of that author is prima facie 
proof of the copyright being with the owner 
of the manuscript. That prima facie proof 
is displaced by the author bequeathing the 


copyright independently.—Re Dickgns, 
DICKENS v. HAWKSLEY, [1935] Ch. 267; 104 
L. J. Ch. 174; 152 L. T. 376; 617. L. R. 


181; 78 Sol. Jo. 898, C. A 


Add. Annotation :—Refd. The Lord Strath- 
cona, [1925] P. 143. 

Add. Annotation :—Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 648. 

——— Rights of assignee as to mechanical 
performance.|--Where the author of a 
musical work has madv an assignment of his 
rights in the work before July 1, 1912, the 
exclusive right conferred upen him by 
1911 Act, of making or authorising the maakine 





sl. Whether amounting to penonment.| 
-~-By a written agreement, piltf., 
euthor, ese ton be a ‘publishing co. the 
sole & exclusive licence to print, 
publish & sell, his 
poetical a 


The published price of the book was 
fixed in 


the agreement, & the co. 

to pay to the author 20 per cent, 

oe ae TPO mo on Se oo ea of 
pro aig y might All 
righta in the en other than ‘those 


granted to the co. were reserved by the 
author, & it was expressly stated that 
the entire copyright of the book would 
remain the property of tbe author. 
a ott. pilehe ca lecti ae te 
eft. pu ed, a selection of poems 
called “‘ Recesalon of English Poet 
in which two poems from ‘ Colle 
Poems ”’ Piiged included without piltf.’s 


an on by _ the 
author of t the two poems founded va 
infringement of 


copyr: 
Poa c a copie Lee eat ai 
pitf. to bring the selon tae in view of ist 


> Preger with the publishing co. :— 
dd: the agreement was not an 
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assignment of the copyright, but a 
mere publishing agreemen &, there- 
fore, pltf., had locua standi sue.— 
YEATS 0. “DIOKINAON, I. L. R., (1938] 
Lah. 84.—IND. 


PART V. SECT. 1, SUB-SECT, 1.— 
A. (0). 


sx, Sale of first edition.}—A sale of 
sd bea spich ion of a book amounts to 
t of an interest in the 

copyright shart the last copy of that 
edition is sold. aoa Book Drpor 


v. SOUREE URKHERJI 
(1034), LL. R. TR. 6a Cale. 87 .—IND. 


Cases 290a—311. 


Annotations :—Co nad, 
aoe [1934] Oh. 450. Refd. 


of contrivances by means of which the work 
may be mechanically performed, does not 
enable him to restrain the assignees from 
performing or authorising the performance 
of the work by means of such contrivances.— 
THOMPSON v. WARNER BROTHERS PICTURES, 
Lrp., [1929] 2 Ch. 308; 98 L. J. Ch. 427; 141 
iL. T. 411; 45 T. L. R. 553, C. A. 


premopnone Co. v. Stephen Carwardine 
erforming Right Society, 
v. Hammond’s Bradford ican Co., [1934) Oh. 121. 


z30b. Assignment subsequent to passing of Copy- 


right Act—-But before Act in operation. ]— 
The effect of proviso (a) to sect. 24 (1) of 
1911 Act is that, if before the commencement 
of the Act an author assigned his right in an 
existing work, then at the date when but for 
the passing of the Act his right would have 
expired, the substituted right conferred by 
the Act is to pass to him, & this proviso is 
not qualified by the proviso to sect. 5 (2), the 
effect of which is that, if between the date 
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the gross receipts of the theatres at which 
the play should be represented, & that the 
licencors should be entitled to inspect the 
books, so as to enable them to verify the 
amount of the percentage payable to them. 
pearl a , in pursuance of a permission granted 
em by a theatrical co., to whom on the 
death of the licencee the benefit of the 
agreement had been assigned by his exors., 
gave a broadcast performance of the opera 
at their studio in London. In an action 
by applt. against resps. for infringement of 
copyright :—Held: upon the construction 
of the agreement, (1) it operated as an 
absolute assignment of the performing rights 
of the opera within the prescribed area & was 
not a mere licence, & (2) it was not limited 
to representations on the stage of a theatre, 
& the action failed.—MEssAaGER v. BRITISA 
BROADCASTING Co., [1929] A. C. 151; 98 
L. J. ag 189; 140 L. T. 227; 45 T. L. R. 
50, H. L. 


of the passing of the Act & the date of its | , notations :—Aa to (1) Consd. I. R. Comrs. v. Longmans, 
commencement the author assigned his copy- Green & Co. (1932), 17 Tax Cas. 272. Generally, Retd. 
right under the Act in works to be produced | - Performing Right ociety, Ltd. eement 8 Bradford 
by him after its commencement, there should | + Brewery Co. (1933), 49 T. PL. R410. 

vest in the assignee no rights with respect | 808. Add. Annotation :—Refd. Falcon v. Famous 


thereto beyond the expiration of twenty-five 
‘years from the death of the author.— 
COLERIDGE-TAYLOR v. NOVELLO & Co., LTn., 
_ [1938] Ch. 850 ; [1938] 3 All KE. R. 506 ; 107 
'L. J. Oh. 871; 159 TT. 207; 54 7. L. R. 
1049 ; 82 Sol. Jo. 623, C. A. 


294. Add. Annotation :-—-Refd. Messager v. British 


Broadcasting Co., [1927] 2 K. B. 648. 


802. Add. Annotations :—-Consd. Messager v. British 


Groadcasting Co. (1928),97 L. J. K. B. 251. 
Refd. Messager v. British Broadcasting Co., 
[1927] 2 K. B. 543. 


305. Add. Annotation :—Consd. Messager v. British 


Broadcasting Co. (1928), 97 L. J. K. B. 261. 


305a. Grant of licence giving sole & exclusive right 


of representation—Assignment.|—Applt. was 
the composer of the music of a French opera, 
an English version of which was produced 
at a London theatre on the terms of an 
agreement of Mar. 23, 1905. By this agree- 
ment, made between the composer (the 

applt. )& the authors of cae or (therein- 

ter called ‘‘ the licencors ”’ the one part 
& the proprietor of the fhe tse (thereinafter 
called ‘‘ the licenceo’’) of the other part, 
after reciting that the licencors had delivered 
the play to the licencee, with the score of the 
music, with a view to its production in London 
& elsewhere “on the terms hereinafter 
mentioned,” the licencors granted the licencee 
oe sole & exclusive right of representing the 
psy in the U.K., America, & the British 

lonies & Dominions. The agreement 
further provided that the copyright in the 
music of the play should remain the property 
of applt.; that on the failure of the licencee 
to produce the play in London within a certain 
time all rights of representation as aforesaid 
should revert to & become again the absolute 
property of the licencorsa; that the licencee 
should pay to the licencors as royalties certain 


308a. 


antes) 42 T.L. R. 91. 
casting Co., (1927) 2 K. B. 543. 


808b. 


Players Film Co. (1925), 42 T. L. R. 91. 


-}-Pltf. was the sole 
authoress of & owner of the copyright in a 
novel called ‘‘ The Scarlet Pimpernel.’’ In 
1903 in collaboration with her huzband, she 
ee a dramatic version of the novel. 

an agreement dated June 10, 1903, 
pitt. & her husband, as authors, granted to 
defts. T., as theatrteal managers, the right of 
production of the play during a then forth- 
coming tour, & at a first-class West End 
London theatre, for two years; & the agree- 
ment further provided that if the production 
took place within that period then “ the 
entire rights for the United Kingdom, the 
United States of America, & the Dominion 
of Canada in the pe became theirs in- 
alienable, & they shall present it when & 
where they will within the countries afore- 
said,’”’ paying to the authora 5 per cent. on 
the gross weekly takings. Defts. fulfilled 
the specified condition. In an action by 
pitf. claiming a declaration that she had the 
sole right to dig the work by means of 
cinematograph films:—Held: the entire 
performing rights in the play became vested 
in defts. by virtue of the agreement, & when 
1911 Act came into operation the right so 
vested included the right to the cinematograph 
reproduction of the play; & therefore pltf.’s 
action failed.—Barstow v. TERRY, [1924] 
2 Ch. 316 ; 93 L. J. Ch. 607 ; 182 L. T. 53. 


notations :—Folld. Falcon v. Pavhous Players Film Co. 
d. Messager v. British Broad- 














-}+—-FALCON v. Yamovus 
PLAYERS FILM Co., Lrp., No. 16a, ante. 


808c. Assignment of sole & exclusive right of repre- 


sentation—Includes right to broadcast.]—— 
MESSAGER v. BRITISH BROADCASTING Co., 
No. 305a, ante. 


cara of the gross profits; that the | 811. Add. Annotation :—Refd. Re Dickens, Dickens 
cencee should keep proper books showing v. Hawksley, [1985] Ch. 267. 


, a the owner of the dramatic & perform: , rights,” which were expressly reserved 

PART V. SECT. 2, SUB-SECT. 8.—B. rights in a musical play granted to | to the grantor. t the time of the 
ak. Exception of motion pours rights pl . the.sole right to Produce & per- | agreement both ie knew that 
—Whether sound pictures included. orm the play, but agreement {| sound films had been made but they 
By an agreement made in Sept. 1924 excepted the motion picture film ' were not then of commercial import- 
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328a. Licence for reception of wireless—‘‘ For 
domestic & private use only.’’?}—PERFORMING 
Riext SoorEery, LTD. v. HAMMOND’S Brap- 
FORD BREWERY Co., Lrp., No. 483c, post. 


Add. Annotations :—As to (1) Consd. Gramo- 
phone Co. v. Stephen Carwardine & Co., 
[1934] Ch. 450. Generally, Refd. Falcon 
v. Famous Players Film Co., [1926] 2 K. B. 
ve ‘ Dee a v. Warner Pictures, [1929] 


—— —— Whether labels must be 
capable of adhering to particular type of 
record.|—Held: when the copyright owner 
had supplied a maker of gramophone records 
with ‘‘ adhesive labels’ within the meaning 
of Copyright Royalty System (Mechanical 
Musical Instruments) Regulations, 1912, the 
onus was on the maker to show that there 
were no means by which the labels could be 
made to adhere to the records. The words 
** adhesive labels ”’ in the Regulations could 
not be construed by implication to mean 
that the labels sould be fitted to adhere & 
capable of adheving to any substance of 


325. 


325a. 





Vol. XI.—Copyright. Cases 328a—369a. 


which the maker might choose to manu- 
facture his records.—BoosEy & Co., LTp. »v, 
GOODSON GRAMOPHONE REcoRD Co., Ltin., 
{19380} 1 Ch. 448; 99 L. J. Ch. 192; 142 
L. T. 417; 46 T. L. R. 190; 74 Sol. Jo. 
89, C. A. 
325b. ——~- —-—— -——— Onus of proof that labels 
incapable of adhering to particular records. }— 
BoosBy & Co., Lrp. v. GOODSON GRAMO- 
PHONE REcORD Co., Lrp., No. 825a, ante. 
825c. Reproduction of two works in one volume. J— 
Where a person reproduces in one volume, 
under the conditions set out in the proviso 
to 1911 Act, s. 3, two copyright works by 
the same author, the provision as to the 
payment of a royalty ‘‘ of 10 per cent. on 
the price at which he publishes the work ” 
is satistied by the payment of a royalty of 
10 per cent. on the price at which he publishes 
the volume, inasmuch as the word ‘ work ”’ 
includes ‘“‘ works’’ by Interpretation Act, 
1889 (c. 63), 3. 1 (1) (b).—-OSBOURNE v. 
DENT (J. M.) & Sons, Lirp., (1925) Ch. 869 ; 
941L. J. Ch. 308; 188 L. T. 362; 41 T. LR. 
419; 69 Sol. Jo. 590. 


Part Vil—Crown Copyright. 


832a. Programmes prepared by British Broad- 
casting Company—Whether ‘‘ published by 
or under direction or control ’’ of Crown.]— 
BRITISH LROADCASTING Co. v. WiRu.ESss 
LEAGUE GAZETTE PUBLISHING Co., No. &5a, 
ante. 


832b. Telephone directory—Copyright in  Post- 


master-General.] — A.-G. v. COLMAN’S PuB- 

LICITY SERVICE (1928), Times, Mar. 16. 

Writs, bonds and indentures — Grant 
void.J—YARMOUTH (Har) v. DarrEw (1685), 
3 Mod. Rep. 75; 87 Kk. R. 48. 

354. After this case add :—- 

| , = ae now, British Museum Act, 1932 

c. 34). 





343a. 





Part |X.—Letters. 


355. Add. Annotations :—Consd. British Oxygen 
Co. v. Liquid Air, [1925] Ch. 383 ; Re Dickens, 
Dickens v. Hawksley, [1935] Ch. 267. 

360. Add. Annotation :—Consd. British Oxygen 
Co. v. Liquid Air, [1925] Ch. 383 


864. Add. Annotations :—Consd. British Oxygen 
Co. v. Liquid Air, [1925] Ch. 383. Refd. Re 
a Dickens v. Hawksley, [1935] Ch. 

67. 


366. Add. Annotations :—Consd. British Oxygen 


Co. v. cag cr Air, [1925] Ch. 383. Refd. Re 
Dickens, Dickens v. Hawksley, [1935] Ch. 
267. 

367a. —— .}—A. brought an action against 





B., the editor of a newspaper, for stating in 
his paper that pltf. was the author of a 
certain libellous article which had appeared 
in the paper. To this action B. pleaded by 
way of justification, that the matter from 
which the article had been drawn up had 
been furnished by pltf. in letters written to 





ance :—Held: the agreement made a 
reservation in favour of the grantor of 





during the life of the copyright, & the 
reservation covered soun 


him by deft. Upon the action coming on for 
trial, deft. submitted to a verdict of 408. in 
favour of pltf. Deft. afterwards showed 
some of the letters to third persons. Upon 
a motion before answer, to dissolve an in- 
junction which pltf. had obtained to restrain 
the publication & production of the letters, 
the ct. refused the application; more 
especially as upon the motion for the in- 
junction pltf. had produced an affidavit to 
the effect that the verdict was taken under an 
arrangement that the letters should be 
delivered up, which affidavit was not suffi- 
ciently contradicted on the motion to dissolve. 
—PALIN v. GATHERCOLB (1844), 1 Coll. 565; 
4L. T. O. 8S. 251; 63 E.R. 545. 

Annotation :—Consd. Philip v. Pennell, [1907] 2 Ch. 577. 

869. Add. Annotation :—Consd. Re Dickens, 
Dickens v. Hawksley, [1935] Ch. 267. 


Letters alleging breach of Official 
Secrets Act.]—CooKSON v. POUNTNEY (1937), 
81 Sol. Jo. 528. 


ae ee ae re nent ene penne an 


868a. 





ve im a ek ath 0 a en aed i enter ee re a ra IRC Ol Me aR 


icturer as PART V. SECT. 3. 


80 much of the exclusive performing | well as silent films.— WILLIAMSON sm. Gramophone records—Owner of 
ht as would allow the exploitation | (J. C.), LTp v. METRO-GOLDWYN- copyright tn work on one side unknown 

of the commercial exhibition of moving | MAYER THEATRES, LTD. (1937), 56 | —Ditvtaton of royaltica due.}-——ALBERT 
C.L. R. 567; 11 A. L. J. 112; [1937] | »«. Gramopnong Oo.. Lrp. (1927), 28 


pictures as practised at the time & as 
t might be developed or improved 
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V. L. R. 140.—AU8 


. 8. R. N. 8. WwW. 70.—AUB. 


Cases 389a—389b. 


Part Xla.—Application 


See 1911 Act, ss. 25-28. 


889a, Irish Free State.}—(1) As by 1911 Act, 


s. 25 (1), that Act extended throughout His 
_Majesty’s dominions, except to a self- 
porns dominion which did not adopt it, 

s. 35 (1) restricted the meaning of “ self- 
governing dominion” to the dominions 
which are therein specifically named, Ireland 
not being included, the Act was in force in 
the Irish Free State when the constitution 
came into operation, & consequently by 
art. 73 thereof continued of -full force & 
effect until it was repealed by the Industrial 
& Commercial Property (Protection) Act, 
1927, of the Irish Free State. Sect. 174 (1) 
of that Act which provides that rights 
acquired under the Act of 1911 before Dec. 6, 
1921, shall not be affected by the repeal, 
Saeed rights the inception of which was 


efore that date although they have been 


assigned after it. 


Fhe Judicial Committee, although of © 


opinion that the judgment of the Supreme 


Court was wrong in holding that the appel- 


lants were not entitled to any remedy in 
respect of an infringement in 1926 of their 
rights under 191] Act, advised that the 
judgment should be discl-arged only so far 
as it dealt with costs, as the Copyright 
(Preservation) Act, 1929, passed by tbe 
Irish Free State legislature after the grant 
of special leave to appeal, while enacting 
that rights under 1911 Act were to be 
deemed always to have subsisted in the Irish 
Free State, provided by sect. 4 that no 
remedy or relief should be granted in respect 
of any infringement which had there taken 
place before the passing of the Act. 

(2) A local authority commits an infringe- 
ment under 1911 Act, s. 2 (1), if a band 
which it has engaged to perform public 
plays, without consent, copyrighted musical 
works which are included in a programme 
approved by the local authority, & the per- 
formance is for the ‘‘ private profit ’’ of the 
local authority, within sect. 2 (3), although 
any profit resulting will be applied to the 
relief of ratepayers.—PERFORMING RIGHT 
Socigry, Lrp. v. Bray URBAN DISTRICT 


Annotation : 
State (1935), 1 
889b. Canada.}—Sect. 42 of the Canadian Copy- 


ENGLISH AND Emprre Digest SupPLEMENT. 


to British. Possessions. 


CounciL, [1930] A. OC. 877; 99 L. J. P. C. 
116; 143 L. T. 97; 46 T. L. R. 859; 74 
Sol. Jo. 284, P. C. 


ion :~—Generally, Reld. Moore v. A.-G. for Irish Free 
04L.J.P.C. 50. 


right Act, 1921, which came into force on 
Jan. 1, 1924, is a transitional enactment 
designed to prevent the loss of rights existing 
before Jan. 1, 1924, & it achieves this by 
conferring on those who enjoyed pre-existing 
rights the substituted rights defined by the 
Act of 1921. The pre-existing copyright 
enjoyed must, however, have been copy- 
right in Canada. Where, therefore, it was 
established that applt., resident in England, 
who claimed to be entitled to the copyright 
in Canada in a number of pictures painted 
& admittedly published outside Canada before 
Jan. 1, 1924, had not complied with the 
provisions of sect. 6 of the Canadian Copyright 
Act, 1906, the Act in force in Canada im- 
mediately before the Act of 1921——not having 
produced or reproduced them in Canada, or 
recorded the copyhold thereof—& had not 
therefore acquired copyright in them in 
Janada under the Act of 1906 :—Held: 
(1) he was not entitled to cepyright in 
Canada in the pictures under the Act of 
1921; (2) the certificate of the Secretary of 
State given under sect. 25 (2) of Imperial 
Copyright Act of 1911 did not & could not 
extend the Imperial Act to Canada. The 
certificate had merely the effect of bringing 
into operation the provision that Canada 
should for the purposes of the rights conferred 
by the Imperial Act (but for those purposes 
only) be treated as if it were a Dominion to 
which the Act extended. The Imperial 
Act conferred no rights in Canada, & it was 
only for the purposes of the rights conferred 
by it that Canada was to be treated as if the 
Act extended to it. The Imperial Copyright 
Act of 1911, therefore, conferred no rights in 
Canada on applt.—MANSELL v. STAR PRINT- 
Inc & PUBLISHING Co. OF TORONTO, LID., 
[1937] A. C. 872; [19387] 3 All BE. R. 912; 
106 L. J. P. C. 147; 157 L. T. 445; 53 
T. L. R. 1026; 81 Sol. Jo. 764, P. C. 


~ Part XIl.—Registration. 


To the cross-references in this Part add 
as follows :— 


To prove first performance of dramatic work 
in England.|}—See No. 16a, ante. 


Effect of—Admissibility of entry in register— |. 





PART XI. 


hi. —— ~—— Effect of Canadian 
Ci ht Act on rights of British 
8 yee —In the case of a British sub- 
ject, whether resident in Canada or 
not, the protection which he is given 
under sect. 4 (1) of Copyright Act, 
R. 8. C., 1927, is not dependent upon 
or qualified by the provisions of the 
Revised Convention of Berne of 1908, 
to which, & the protocol thereto of 


1914, Canada gave ita adherence in 
1923. Therefore there is infringement 
when & newspaper article, of the class 
which is the subject of copergnt 
written by a British subject rst 
ublished in His Majesty’s Dominions 
8 reproduced in a Canadian newspaper, 
without the consent of the author or 
the assignee, if any, of his rights, even 
thous it cannot be protec under 
the Berne Convention because no notice 
expressly forbidding its reproduction 


i4 


s 

has been given.—GRIBBLE v. MANITOBA 
FREE PRESS on 3 W. W. 
R. 570; [1933} 1 D. L. BR. 1693 40 
Man. L. R. 42.—CAN. 


PART XII. 


> 





1 i. —— Copyright Act, 
1921 (c. 24), 8. 39 (2).}--CanaDIaNn 
PBRFORMING Ricat Society v. Famous 
PLAYERS CANADIAN CORPN.,. {1929] . 
A.C. 456; 98L. J. P.C. 703 140 L.T. 
657; 45 T. L. BR. 232, P. C.—CAN. 





894a. Knowledge of 


Vol. XII.-—Copyright. Cases 894a—417a. 


Part XII1.—Infringement. 


infringement — Whether 
material.|—FALCON  v. AMOUS PLAYERS 
Fiim Oo., Lrp., No. 16a, ante. 


After this case for “‘As to knowledge as a 
defence.|—See No. 47, ante; Nos. 506. 539, 
540, 541, 557, post,’ read cc 4 
See, also, No. 47, ante; Nos. 506, 539-541, 
557, post.”’ 





394b. Authorising publication of unpublished work 


—Sale of rights in manuscript.]—To sell the 
rights in relation to an MS. to another with 
the view of ite production, it being, in fact, 
produced a8 8 result of such a sale, is ‘ to 
authorise ’’ the printing & publication within 
1911 Act, s. 1 (2), & it is not necessary that 
there shall be an actual sanction of the acts 
being done by the servant or agent of the 
gues affecting to give the authority on his 

ehalf.— Evans v. HULTON (B.) & Co., 
Lrp. (1924), 181 1.. T. 584; 40 T. L. R. 489 ; 
68 Sol. Jo. 616. 


Annotations :—Apprvd. Falcon v. Famous Players Film Co., 
[1926] 2 K. B. 474; Petttenes Allied Newspapers, Ltd., 
{1937] 3 All K. R. Refd. Ash 
(Publishers), Ltd., (1930) Ch. 489. 


vy. Hutchiuson & Co. 


See, also, Nos. 489a, 489b, 489c, 510, post, 


394c. Statutory defence—-What must be proved. ]-— 


Defts. published in a newspaper of which they 
were the proprietors & publishers a short 
story called ‘‘ The Gods Decide,’’ which had 
been submitted to them by one S. as his 
own original work. ‘‘ The Gods Decide ”’ 
was in fact a colourable imitation of a short 
story entitled ‘‘ The Interlopers,” the copy- 
right in which was owned by pltfs. or one of 
them. Defts. did not know of the existence 
of ‘‘ The Interlopers,” nor that it was the 
subject of copyright, & sought to rely on 
sect. 8 of 1911 Act, as a defence to pltfs.’ 
claim for damages under sects. 6 & 7 :— 
Held: sect. 8 afforded no defence in the 
circumstances. Defts. had not proved that 
they were ‘‘ not aware & had no reasonable 
ground for suspecting that copyright sub- 
sisted in the work,”’ but only that they had 
the authority of S., whom they believed to be 
the owner of the copyright.—JOHN LANE, 
BopDLEY HEAD, LTD. v. ASSOCIATED NEWS- 
PAPERS, Lrp., [1936] 1 K. B. 715; [1936] 
1 All KE. R. 379; 105 L. J. K. B. 326; 154 
L. T. 408; 52 T. L. R. 281; 80 Sol. Jo. 206. 


Annotation :—Refd. Ash v. Dickle, [1936] 2 All E. R. 71. 
898a. ——— By manufacturer—Of letter written by 


rival manufacturer—Covering letter of 
criticilsm.}—BriTisH OxYGEN Co. v. LIQUID 
AiR, Lip., No. 48a, ante. 


403a. Shop-front reproduced from blue-print.]— 


CHABOT v. Daviss, No.*70a, ante. 


406. Add. Annotation :—Refd. Johnstone v. Ber- 


nard Jones Publications, Ltd., [1938] Ch. 


599. 


rr NN. ne a eters Srente 





408a. apc! 


—SINANIDE v. LA Marson Kosmno, 


No. 48b, ante. 


413. Add. Annotation :—Refd. Hawkes & Son 


(London), Ltd. v. Paramount Film Service, 
Ltd., [1934] Ch. 593. 


414, Add. Annotation :—Refd. Performing Right 


ae v. London Theatre of Varieties, [1924] 
A. . l. 


417a. ——— Quotation in letter to paper.|—Any- 


thing coming within the proviso to 1911 Act, 
s. 2 (1), is not an infringement of copyright, 
even if, but for the proviso, it would be: 
but whether &® reproduction is a “ fair deal- 
ing” within the proviso depends, to some 
extent, on how much of the work is repro- 
duced. Omission of the author’s namo does 
not of itself necessarily prevent a reproduction 
& criticism of part of a work from being a 
‘‘ fair dealing ’ within the proviso. 

Pitf. was the author, & owner of the copy- 
right, of two original literary works, one 
published in May, 1934, called ‘‘ A Summary 
of some Systems & Tables in dealing with 
Three Alternative Vogsibilities or Kesults 
applied to Crosswords, Pictures & Pools,” the 
other published in 1935, called ‘‘ Systematic 
Football Betting.”” A material part of each 
work consisted of certain mathematical 
tables by the use of which an entrant for 
football pools was enabled tu arrange his 
entries in what was thought to be au advan- 
tageous manner, Defts., the publishers of a 
weekly paper known as “The Football 
Forecast,”? published in the issue of that 
paper for Dec. 1, 1936, & letter which con- 
tained a table headed “ Reduced Permuta- 
tion Table,” which was in substance a repro- 
duction of a table which appeared in each 
of pltf.’s two books. Pltf. contended that 
the publication & printing of that letter were 
infringements of his copyright. Defts. denied 
that the table was a substantial part of pltf.’s 
books within 1911 Act, s. 1 (2), or that the 
table complained of was copied therefrom. 
They contended that it was an independent 
compilation, & that what was contained in 
the issue of their paper was a fair dealing 
with pltf.’s work for the purposes of criticism 
or review within the proviso to 1911 Act, 
s. 2 (1) :—Held: (1) the letter amounted to a 
publication by defts. of a substantial part of 
pitf.’s books. The table, although small in 
bulk, was a substantial part of each book ; 
(2) the letter as it stood, being in the form of 
a criticism, was not an infringement of pltf.’s 
copyright, as it was not published with any 
motive of. taking an unfair advantage of 
pltf.’s work. It was a fair dealing with the 
work for the purposes of criticism within the 
proviso to 1911 Act, s. 2 (1), although the 
table was not attributed to the author; 


PART XIII. see 1, SUB-SECT. 1. 
6 ar —— No If leg 


Gas 
Wars. ELIA. [1980] 4 D. Chee ani., 
sis: O. R. B18; 


D. R. 
1938) 1 D. L. R. 353, P. "0.—CAN 
ography. -}—Under the 
tf. cannot ask 


research ali frontiers of human 
ship & nese A biography was held, 


therefore, not to be a_ colourable 
{mitation of an earlier work, where the 
later one was much longer & Intro- 
duced, ag a result of further study & 
research, inuch extra material & 
large number of new incidentae.— 
a SINGH GIANI v. LADHA SINGH 
(1934), I. L. R. 16 Lah. 103.—IND. 


PART XIIL SEOT. 1, SUB-SECT. 2.—A. 
sd. Work for use of schoole—Quotation 
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es— Meaning. }—Copyright 
reap 8. 2 (1), proviso iv., does not say 
that two passeges from "each work of 
the same author are permitted to be 
used in a compilation for the use of 
schools; what it permits is two pas- 
auth in all from works by same 
hor.—EDUCATIONAL Book Dxrpor 
RaBINDRA NATH TAGORE (088), 

L L. R. 56 All. 564.-—IND. 


Cases 417a—484. 


(3) on the facts, the table in the letter was 
an independent compilation.—JOHNSTONE v. 
BERNARD JONES PUBLICATIONS, LTD., [1938] 
Ch. 599; [1988]2 AN BE. R. 37; 107 L. J. Ch. 
244; 159 L. T. 15; 64 T. L. R. 572; 82 
Sol. Jo. 314. 

418. Add. Annotation :—Refd. Hawkes & Son 
(London), Ltd. v. Paramount Film Service, 
Ltd., [1984] Ch. 598. 


420a. Book of selected essays—Second book of 
selected essays including essays in first peck 
—Pltfs. were the publishers of, & owners o 
the copyri ht in, a book entitled “ Hazlitt’s 
Selected Essays,”’ edited by G. S., which 
included thirteen essays & notes on the 
essays. Defta. ublished & sold a book 
entitled ‘‘ Hazlitt’s Selected Essays, Edition 
Hollingworth ”’ containing twenty of such 
essays, including the thirteen selected by 
G. S.:—Held: there was no infringement of 
copyright.—CAMBRIDGE UNIVERSITY PRESS 
v. UNIVERSITY TUTORIAL Press (1928), 45 
R. P. O. 835. 

.}-—-MACMILLAN & Co. v. COOPER, 
No. 92a, ante. 

441. Add. Annotation :—Refd. British Broadcast- 


426a. 








ing Co. v. Wireless League Gazette Publishing | 


.Co., [1926] Ch. 433. 

442. Add. Annotation :—Refd. Macmillan  v. 
Cooper (1923), 98 L. J. P. ©. 118. 

451. Add. Annotation :-—Roefd. Mrssager v. British 
Broadcasting Oo., [1927] 2 k. B. 643. 

457. Add. Annotation :—Refd. Hawkes & Son 
(London), Ltd. v. Paramount Film Service, 
Ltd., [1934] Ch. 593, ©. A. 


459. Add. Annotations :—Consd. Chabot v. Davies, 
[19386] 3 All EK. R. 221. Refd. Burke v. 
Spicer’s Dress Designs, [1936] 1 All E. R. 99. 

460. Add. Annotation :—Consd. Chabot v. Davies, 
[1936] 3 All KE. R. 221. 

467a. Frock reproduced from sketch.]—BuURKE & 
Maraor BuRKE, Lrp. v. SPICER’s DRESS 
DEsIGNS, No. 108a, ante. 

483. 4dd. Annotation :—Retd. Harms (Incorpor- 
ated) v. Embassy Club (1926), 43 T. L. R. 21. 


488a. In public— What amounts to.J—The 
question whetber the performance of a 
musical work was a performance in public, 
so as to constitute an infringement of copy- 
right, is a question of fact, &, in determining 
that question, the quantum of damage likely 
to accrue & the number & class of persons 
having a right to be present at the perform- 
ance are factors to be noted.—Harms In- 
CORPORATED & CHAPPELL & Co. v. MARTANS 
Cius, [1927] 1 Ch. 526; sub nom. Harms 
INCORPORATED v. IeMBASSY CLUB, LTD., 96 
L. J. Ch. 84; 1386 L. T. 362; 43 T. L. R. 21; 
70 Sol. Jo. 1219, C. A. 

Annotations :—-Consd. Jonnings v. Stephens, [1936} 1 Al} 
E. R. 409. es , Momeger v. British Broadcasting Co., 
(1927) 2K. 

483b. —— Broadcasting.|—To broad- 

cast an opera by wireleas telephony is to 
‘* perform ”’ it ‘‘ in public ’’ within 1911 Act, 











PART XIII. SECT. 1, SUB-SECT. 4. 


ae fe ‘forma Le i Rube eh 
) cater to be used. 
Applt. “corp. let its town hall to 


for a series of four vocal concerts. 
applt. that a song 


in wh psc 
ich te cop ht would 
be sung wi ae ite authority. in the 


song was 


appit. “ pe 
sung, & th 


town hall at concerts given by W. The 
sung at two concerts. A ie 
did nothing beyond acknowl PERFORMING 
the receipt of the information Held « 
no inference should 
sreture these Was no wittings: | Gee 
re there was n 
ment of copyright within Copyright mnie peal 


ENGLISH AND Empire Diasst SuPPLEMENT. 


s. 1 (2).—MrEssacGeR v. British Broap- 
CASTING Oo., (1927}2 K.B. 643; 97L. J. K.B. 
65; 137 L. T. 810; 43 T. L. R. 818; revad. 
without touching this point, {1928}, 1K. B. 
660 C. A.; [1929] A. C. 151, H. L. 

Annotation :—Consd. Performing Right Society, Ltd. ». 

Hammond’s Bradford Brewery Oo., [1934] Ch. 121. 

4838c. Reproduction by re- 
ceiving set.J—(1) A person who by means 
of a receiving set loud-speaker makes 
audible to a public audience musical works, 
which are being broadcast, gives a ‘‘ per- 
formance ”’ of those works within Copyright 
Act, 191 (c. 46), so as to render him, in the 
absence of consent by the owner of the copy- 
right in the works, liable for infringement 
of copyright. 

(2) Held: further, such ‘ performance ”’ 
was not justified by the licence which had 
been granted by the owner of the copyright 
to the broadcasting authorities & which 
provided (inter alia) that it covered ‘‘ the 
audition or reception of copyright musical 
works ... by means of broadcasting for 
domestic & private use only.” —PERFORMING 

: RiGHTSOCIETY, LTD. v. HAMMOND’S BRADFORD 
. BREWEEY Co., LTp.,[{1934]Ch. 121; 103 L. J Ch. 
210; 150 L. T. 119; 50 T. L. R. 16, C. A. 


—— ee  ——.. + - PERFORMING 
RiaHT Society, LTp. v. GEORGE (1936), cited 
in [1936] 3 All E. R. at p. 559. 

Annotation :—Consd. Fetorn es. Right Society, Ltd. »v. 
Camelo, [1936] 3 All KE. R. 5 


483e. 














483d. 














-]}-A loud-speaker 
was played in a private room adjoining a 
public restaurant, but the arrangements 
were such that the door of the room had to 
be frequently open for the purposes of 
service. The music broadcast was audible 
in the restaurant :--Held: there was a 
public performance & an infringement of 
pltfs.’ rights,—PERFORMING RiGuT SOCIETY, 
Lrp. v. CAMELO, [1936] 3 All E. R. 557; 80 
Sol. Jo. 1015. 











483f. -}—An orchestral trio em- 
ployed at an unlicensed residential hotel 
played in the lounge of the hotel on a certain 
evening after dinner. ‘The audience included 
some of the resident guests & two persons 
who had dined there, after giving notice of 
their wish to do so, & who afterwards were 
in the lounge for the purpose of listening to 
the music :—Held: the performance was a 
performance ‘'in public’”’ within 1011 Act. 
—-PERFORMING RiagHtT SocrEty, Lrp. v. 
HAWTHORNS HOTEL (BOURNEMOUTA), LTD., 
(1983] Ch. 855; 102 L. J. Ch. 330; 149 
L. T. 425; 77 Sol. Jo. 523. 

Annstation: :—Consi. Jennings v. Stephens, [1936] 1 All E. R. 

4882. —-—— ‘“‘ For private profit ’’—Local authority 

engaging band.) — PERFORMING ‘RIGHT 

Socrety, Lrp. v. Bray URBAN DISTRICT 

CouncrL, No. 389a, ante. 


484. Add. Annotation :—Refd. Austin v. Columbia 
Graphophone Co. (1923), 67 Sol. Jo. 790. 





Act, 1911 (a. 48), a. 2 (3).— CORPORATION 
OF OF ADELAIDE v. AUSTRALASIAN 


RIgHT  ASSOON., , 
pee 40 G. ae R. 481; [1928] Argus 


486 i. By mechanical contrivance— 
manufacture.}— Deft. applt. 
gramophone records in 


be drawn that 


16 


copyright, In any part of the area to 
which the Act applies, releases the 
work throughout the area of the 
operation of the Act.—GRAMOPHONE 
sare: v. LEO FEIst INCORPORATED, 


486 fi. 
Pitf. was the owner of the perfo 
right in certain musical wor With- 


488a. —— -.+-AUSTIN v. COLUMBIA GRAPHOPHONE 


Co., No. 118a, ante. 


489a. By autborising performance—Director of 


theatrical syndicate with power to vrevent 
performance.]—Pltfs. were the proprietors 
of the right of performing in public certain 
musical pieces, & deft. syndicate were pro- 
ducers of plays at a theatre, & the second deft. 
was their managing director, & had power 
to prevent the orchestra from playing any 
particular piece of music. The orchestra, 
which was paid by the syndicate, played the 
pieces in question. In an action for infringe- 
ment :—Held: since on the facts the second 
deft. had not authorised or permitted the 
performmance within 1911 Act, s. 1 (2), pltfs. 
were not entitled under sect. 2 (1) of the Act 
to an injunction or damages against him.— 
PERFORMING RigHt SocIETY v. CIRYL 
THEATRICAL SYNDICATE, [1924] 1 K. B. 1; 
92 L. J. K. B. 811; 129 L. T. 653; 39 
T. L. R. 460; 68 Sol. Jo. 83, C. A. 


Anncation., -—Consd. Evans v. Hulton (1924), 131 L. T. 
[1924] 1 K. B. 762; Fal-on v. Famous Players Film Oo. 
(1925), 42 T. L. R.’91. 


489b. 


Refd. Porforming lught Soc. v. Mitchell & Bookor, 





Effect of 1911 Act, s. 1 (2).|—The 
word ‘‘ authorise ”’ in the above sub-sect. is 
superfluous, & there is nothing in the sub-sect. 
which cuts down the liability under sect. 2 (1) 
of the Act, in respect of an infringement of 
copyright. 

Defts., who were the occupiers of a dancing 
hall, engaged on the terms of a written agree- 
ment a band to provide music therein. The 
agreement provided that the band should 
not, in the music played, infringe any cayv- 
right, & should be liable for damages & costs 
caused by any infringement. ‘There was also 
a notice posted in the hall that ‘‘ only such 
music as may be played without fee or licence 
is allowed to be played in this hall.” On 
one occasion the band played certain music, 
the copyright of which belonged to pltfs.. 
without pltfs.’ licence; but defts. did not 
know, & had no reasonable ground for sus- 
pecting, that this infringement would take 
place. In an action by pltfs. for damages & 
an injunction :—Held: on its true con- 
struction, the agreement between defts. & 


pltf.’s copyright existed. & which, wireless broad 
apart from Copyright Act, 1912, 8. 19, 
would have been an _ infringement 


New South Wales of a song in which out the srortege ied 


the condition 


the consent of the owners of the 


ace ge of Aisi t copynene in 
the m works.—AUSTRALASIAN <A * gubstantial ad t 
PEAPARMING Ricet AgsOONS LD. o;. 5, ionothe it ee rece eee eee 


93 Vv. L 
488i. By sale of records.}—Gramo- AssOON., [1934] 4 D. L. R. 164; O. R 
610.—OCAN. 


copies’ of a work st. ‘* Performance at  agricult 

Co ht Act. 1911. exhibition ‘of air.’’]}—Performance 
OFFNUNG & Co., before the 

orce in Australia Lrp. (1921), 22 8. R. N. 

ht Act, 1911, & con- 39 N.8. W. W. N. 5.—AUS. 


sequently, the making of contrivances, so. By broadcasti 


carried on, for rewar 
broadcasters, iuclude 
grammes, caused to be sung by voca 

in their studio & broadcast, certain 


.}—Defts., who 
the business of 1927, 8. 17 (1) (vili).—CANADIAN PFR- 
d in their Re. FORMING RiantT SocrrTy v. CANADIAN 


musical works, of the copyright in 


Vol. XII.—Copyright. Cases 488a —508. 


the band constituted the latter the servant 
of defts., & not independent contractors ; 
the band on the occasion in question were 
acting in the course of their employment ; 
defts. were liable under 1911 Act, s. 2, for 
the infringement of copyright; & pltfs. 
were entitled to damages & an injunction.— 
PERFORMING RiagHTr Socrpry, Lrp. v. 
MITCHELL & BOOKER (PALAIS DE DANSB), 
Lrp., [1924] 1 K. B. 762; 98 L. J. K. B. 806; 
131] L. T. 248; 40 T. L. R. 308; 68 Sol. Jo. 589. 


Annotations :-—Consd. Evans v. Hulton (1924), 131 lL. T. 
534; Egginton v. Reader 1. ef 
¥alcon v. Famous Playors Fi m Oo. (1925), 42 T. L. R. 91 


489c. --—- Local authority engaging band.}—-VER- 


1936) 1 All E. R. 


FORMING RiaHT Society, Lrp. v. Bray 
UrBAN District CounciL, No. 389a, ante. 


489d. Reproduction in news film—‘‘ Fair dealing.’’] 


—The owners of the copyright in a musical 
composition sued two cos. for infringement. 
The representatives of one of the cos. had 
made, developed & printed, & the other co. 
had distributed to cinema theatres, where it 
was exhibited, a sound film known as @ news 
reel, recording a moving picture of the scene 
at the public opening of a new school, together 
with the accompanying sounds, including the 
playing by a band of part of the musical 
composition in question. Defts. denied that 
this was an infringement :—Held: there had 
been an actionable infringement of pltfs.’ 
copyright, as there had been a reproduction 
of a ‘substantial part’ of the musical 
composition within 1911 Act, s. 1 (2), the 
acts of defts. did not constitute a ‘ fair 
dealing’ with the work within 1911 Act, 
s. 2 (1) (i.), & damage had been proved.— 
HAWKES & Son (LONDON), Ltp. v. Pana- 
MOUNT F'ItM SeRvIcE, Lrp., [1934] Ch. 593 ; 
103 L. J. Ch. 281; 151 1.. T. 204; 607. L. R. 
363; 78 Sol. Jo. 367, C. A. 


Annotation :—-Consd. Johnstone v. Bornard Jones Pub- 
lications, Ltd., [1938] Ch. 599. 


See, also, Nos. 804a, 510, 510a. 


502. Add. Annolulion :—Refd. Warms (Incorpor- 


ated) v. Embassy Club /1926), 43 I. L. R. 21. 


5038. Add. Annotation :--—Refd. Hawkes & Son 


(London), Ltd. v. Paramount Film Service, 
Ltd., [1934] Ch. 593. 


of pltf. deft.. a receiving set.}—Performance by means 
co., broadcast of a radio set in an hotel constitutes a 
those works by reproducing them from public performance.—CANADIAN PER: 
gramophone records & pianola rolls:— FORMING RianT SocimtTy v. Forp 
of pltf.’s copyright. Gramophone Held: deft. had thereby committed Horm, [1935] 2 D. L. R. 391.—CAN. 
records of the song in which pltf.’s 
copyright existed had been made in 
England, & also in America with the 
consent of the owner of the copyrent 3DB BROADCASTING CO. PROPRI 
before the alleged infringement ew Ltp., et 

South Wales :—Held: proof of the Argus L. R. 109.—AUS. 
consent given by pltf. resp. to the 
manufacture of contrivancesin England phone records which infringe copyright 
was efficient to satisfy are ‘' 

impoved by British Copyright Act, within Impe 
1911, 8. 19 (2) (a); Federal Copyright 4, 35.—-ALBERT v. 
Act, 1912, brings into f 
British Co 


sr. ‘* Substantial pari ’’—What ta.}— 


it may consist of a few 
ETARY, bars if these were recognised.— 


; P 
- 107; (1929) CanapraAN PeRFORMING RIGHT SOCIETY 


©. CANADIAN NATIONAL EXHIBITION 


ural 


’ dstand at the Canadian 
8S. W. 75; National Exhibition :—Held: not a 
Penance at an agricultural ex- 

bition or fair within Copyright Act, 


NATIONAL EXUIBITION Assocn., (1934) 
D. L. R. 154; O. R. 610-—-CAN. 


aw. Performance under contract with 


dot hich plti, was the owner:—-Held: CQandian National Exhibition.|}—Per- 
L. R. 420; 49 A. L. T. 196 ; dette had infringed pltf.’s copyright.— formance of so b 
: : : : y band oe oeing 
Lae L. R. 257; affd., 410. L. R. CHAPPELL & Co., LTD. v. ASSOCIATED ynder contract with Canadian Nationa 


Rapio Co. oF AUSTRALIA, As Iga Exhibition, beld an infringement.—- 


ike, Fie vV. L. R.. 350; 47 A. L. 
wid records FC Argus L. R. 297.—AUs. 


sp. Reproduction of broadcast on Assocn., (1938) 2 D. L. R. 621.—-CAN. 
17 


; 31 CANADIAN PERFORMING RIGHT SOCIETY 
v. CANADIAN NATIONAL EXHIBITION 


26* 


506. Add. Annotation :—Refd. Jennings v. Stephens, 
[1936] 1 All BE. R. 409. 

506a. ——_-- ——— Room to which public admitted 
on payment—Ordinarily used for other pur- 
purposes.}|—RussELL v. SMITH, No. 99a, ante. 

507. Add. Annotations :—Consd. Harms (Incor- 


re v. Embassy Club (1926), 43 
_L. R. 21; Jennings v. Stephens, [1936] 1 
All BE. R. 409. Refd. Messager v. British 


Broadcasting Co., (1927] 2 K. B. 643. 


In public—Performance by Women’s In- 
stitu onfined to members. }—On Feb. 23rd, 
1933, a play was performed by a dramatic 
society at a monthly meeting of the Duston 
Women’s Institute without the consent of 
the owner of the copyright, who brought 
this action for infringement of the copyright. 
The Women’s Institute was one of a large 
number founded under the rules of the 
National Federation of Women’s Institutes 
& consisting of voluntary assocns. of country 
women formed to improve conditions of rural 
life & to provide opportunities for mutual 
help & intercourse. There was an annual 
subsoription of 2s., & monthly meetings of an 
educational or social nature. The village 
of Duston contained 1,085 females, of whom 
‘109 were members. At the meeting when the 
performance took place sixty-two members 
were present; but, apart from the five 
performers, there were no ;tuests, it having 
bec made a condition of vhe performance 
that no guests should be present :—Held: 
the performance was a performance ‘‘ in 
public ” within sect. 1 (2) of 1911 Act, & 
therefore it; constituted an infringement of 

" pitf.’s copyright. Although the audience 
was limited to members of the institute, all 
the adult women of the village could be 
members, & the mere fact that the audience 
resided in the same village in different houses 
was not sufficient to make it a domestic 
or quasi-domestic audience.—JENNINGS v. 
STEPHENS, [1936] Ch. 460 ; [1936] 1 All BH. R. 
409; 105 L. J. Ch. 853; 154 L. T. 479; 52 
T. L. R. 848; 80 Sol. Jo. 264, C. A. 


Add. Annotation :—Consd. Falcon v. Famous 
Players Film Co., (1926) 2 K. B. 474. 


Add. Annotations :—Consd. Performing Right 
Soc. v. Mitchell & Booker, [1924] 1-K. B. 
762; Falcon v. Famous Players Film Co. 
(1925), 42 T. L. R. Ol. 


$610a. ———.}—Fatcon v. Famous PLAYERS Fim 

Co.,.Lirp., No. 16a, ante. 
See, also, Nos. 394a, 489a, 489b, ante. 

$13a. -}—Plitis. were the publishers 
of a magazine, published in America at fre- 
quent intervals, called ‘‘ Adventure.” Defts. 
proposed to publish a monthly magazine 
called ‘‘ Hutchinson’s Adventure Story 
Magazine.’ In an action by pltfs. to restrain 
such publication :—Held: where any one 
adopted a descriptive word, as pltfs. had 
done, they must not object if other persons 
made use of it, as descriptive of similar 
articles ; pltfs. had no monopoly of the word 
“ Adventure,’’ & on the evidence no real con- 
fusion existed between pltfis.’ & defta.’ 
periodicals.—Ripaway Co. v. HUTCHINSON 
(1923), 40 R. P. C. 335. 

Title of film.}—(1) Pltfs. who were the 

trustees of the will of the late S. H., the 

author of a play called “The Younger 


508a. 





509. 


510. 











528a. 





ENGuIsH AND Empire Digest SupPLEMENT. 


Generation,’”? brought this action to restrain 
defta., Film Booking Offices, Ltd. & Universal 
Pictures, Ltd., from selling, letting for hire 
or exhibiting in public a cinematograph film’ 
under the title ‘‘ The Younger Generation ”’ 
in such a way as to represent to the trade 
or public that such cinematograph film was 
@ film version of the play by 8.H. The play 
was first performed in Manchester in 1910, 
& in 1912 it was produced in London & 
subsequently was performed at intervals by 
touring companies up to the commencement 
of the action. The play was published in 
1910 & the demand for copies was still active. 
There was a continuing demand for the play 
in respect of amateur performances. Three 
films having nothing in common with the 
Hh hogy ieconge of, & from their nature un- 
likely to be confused with, the pltfs.’ play 
had been shown in this country under the 
tithe ‘‘ The Younger Generation” in the 
years 1913, 1915, & 1926. Defts.’ film was 
released for exhibition to the public in 
Sept. 1929 :—-Held: the evidence fell short 
of establishing the fact that the title ‘‘ The 
Younger Generation’’ used in connection 


is with a film meant in the mind of the film- 


going pao a film based on the play of that 
name by S. H. 

(2) Defts., Universal Pictures, Ltd., by 
their defence denied all liability to pltfs., 
& at the same time paid five guineas into 
ct. in satisfaction of any claim for damages 
& offered to submit to an injunction or to 
give an undertaking in the terms claimed by 
pltfs. Upon the undertaking being drawn 
up these defts. refused to pay pltfs. the costa 
of a motion for an interlocutory injunction 
which they contended should be apportioned 
between defts. Accordingly the action was 
continued against these defts. No order 
was made on the motion except costs to be 
costs in the action. The action against both 
defts. was dismissed with costs. —HouGHTON 
v. Firm Booxina OFFICES, Lrp. (1931), 
48 R. P. ©. 829. ; 


Annotation :-——As to (1) Refd. Samuelson v. Producers Dis- 
tributing Co. (1931), 48 R. P. C. 447. 


523b. ——— .}+—Pitf., whose professional name 
was L. W., wrote a sketch which was first 
roduced under the title ‘‘ Washing a Car.’’ 

e sent it to G. C., a comedian, who thought 

he could improve it, & only left in eight 
passages of pltf.’s, the dramatis persone & the 
mise-en-scene. The sketch so altered was 
roduced, & after a time was called ‘* The 

ew Car.”’ In 1928 it was acted for six 
months by G. C., & in 1930 was acted by him 

at a Command Performance. Afterwards a 
perogene appeared in a newspaper: ‘ The 
ing’s Enjoyment. ...tIt was George 
Clarke in Laurie Wylie’s capital sketeh ‘ The 

New Car’ who first set the fun going.”’ Pitf. 

had received payment for the scenic rights of 

the sketch. Defts. then made a film which 

in fact did not follow the lines of ‘‘ The New 
Car,’”” but in May, 1930, they sent a notice 

to the newspapers: ‘‘ The man who made the 
Queen laugh, George Clarke, in ‘ His First 

: & the talking version. 

AP. D.C. The writ was then 
issued by pltf. for damages for ing off & 
for an injunction; defts. nee 5 into ct. in 
satisfaction of all claims. & motion in the 
action defte. undertook not to repeat the 
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advertisements until trial. Defts. shortly 
after giving the undertaking, e an 
announcement at a trade performance that 
their film ‘“‘ His First Car ”’ had no connection 
with a sketch by Laurie Wylie entitled 
‘“‘ Washing a Car’”’ or ‘The New Car.” 
Pltf. had parted with the performing rights 
of his sketch for five years from 1928. The 
judge held that pltf. was the owner of the 
copyright in the sketch “ The New Car,” & 
entitled to prevent defts. from passing off 
their film as a film version of that sketch. 
The injunction was not granted owing to 
what was said by the directors of deft. co. 
at the trial preventing its necessity, but an 
inquiry was ordered as to damages :—Held : 
in substance the sketch renamed ‘“‘ The New 
Car ”’ was the production of pltf., who was 
entitled to the copyright in it ; there had been 
an attempt to pass off & the action was 
rightly made a passing off action, &, though 
by what had en place at the trial an in- 
junction had become unnecessary, pltf. was 
entitled to go to trial. The inquiry as to 
damages was not necessary, however, as the 
£5 pee into ct. was sufficient, having regard 
to the fact that pltf. had parted with his film 
rights for five years & that there had.appeared 
shortly after the advertisements an account 
in the newspapers of the interlocutory pro- 
ceedings, & having regard to the announce- 
ment made at the trade show. Decision 
affirmed, with the exception that the order 
for an inquiry as to damages was held to be 
unnecessary.—SAMUELSON v. PRODUCERS DIs- 
TRIBUTING Co., Lrp., [1932] 1 Ch. Yui ; 


L. J. Ch. 168; 146 L. T. 37; 
580, C. A. 
Annotations :—Retd. O’Gorman v. Paramount Film Service, | 


Ltd., [1937] 2 AU EK. R. 113; UWhustrated Newspapers, Ltd, 
%. Publicity Services (London), Ltd., [1938] Ch. 414. 


523¢. -}—Pltf. was part author & com- 
poser of a play entitled Irish & Proud of It, 
& the owner of the copyright in the words & 
music of it. The play was first produced in 
1914 & continued to be produced until 1924. 
It had never been published in book form. 
In 1936 defts. produced a film which was 
given the name of Irish & Proud of It. It 
was admitted that the film had nothing to 
do with pltf.’s play, & it was found as a fact 
that no ordinary member of the public would 
think that the film was an adaptation of the 
play. Pitf. contended that his copyright 
gave him the exclusive right to present a 
film representation of his play, that in doing 
so he would naturally use the title of the play, 
that the production of a film under the same 
title by defts. was an interference with his 
rights, & that unless his rights were protected 
he might suffer damage by reason of defts. 
using that title:—Held: as there was no 
immediate rig Uae of any film version of 
the pltf.’a play being produced in public, he 
was not entitled to an injunction restraining 
defts. from continuing to produce their film 
under the title Irish & Proud of It.—O’Gor- 











PART XIIL SECT. 2. 


526 1. Hquitable owner.}——An equitable 
owner of copyright is entitled to obtain 
an injunction against an infringement | the 
of his right, in an action in which the {| m 
legal owner of th 


—CLAYTO VINCE Propv : sett  ueetoeiae 
N @. IN DUCTS or 
Lrp. (1934), $48. R. N. 8, W. 214; 61 


N. 8. W. W. N. 86.—AUS. 
531 if. —— Of performing rights.}— 


the ‘performing tights of ¢ i f 
‘0 wo pleces o 
» & plt®. in a suit to restrain 


o 
pltf. was the agssignor of those rn 


Vol, alll.—Gopyright. Cases ox8b—oo9a. 


MAN v. PARAMOUNT Fitm Serrvicn, Lrp., 
[1937] 2 All KE. R. 118. 

525. Add. Annotation :—Consd. Performing Right 
rar . London Theatre of Varieties, [1924] 

581. Add. Annotations :—As to (1) Consd. Falcon v. 
Famous Players Film Co. (1925), 42 T. L. R. 
91. Refd. Performing Right Soc. v. Mitchell 
& Booker, [1924] 1 K. B. 762. 


536. Add. Annotation :—Refd. Osbourne v. Dent, 
[1925] Ch. 369. 
Joint tortfeasor.|—Where printers 
know that what they are printing is a piracy, 
& the purposes for which it is intended to 
use the pirated copies when delivered, they 
are tortfeasors, jointly with the persons for 
whom such copies are printed, & are jointly 
liable in damages to the persons whose ey 
ae - aaa v. Evans, [1895] 


546a. 





547a. Liability for printing—-Notwithstanding pre- 
vious judgment against author.|—Asu v. 
HutTcHINnson & Co. (PUBLISHERS), Lrp., 
No. 559a, post. 

Add. Annotations :—-As to (1) Refd. Musica] 
Performers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1980), 46 T. L. R. 
485. As to (2) Refd. Haynes v. Aldridge 
Colliery Co. (1923), 1380 L. T. 282; Hughes 
v. Satchell (1925), 134 L. T. 98. Generally, 
Mentd. A.-G. v. Sharp (1930), 99 L. J. Ch. 441. 


Add. Annotation :—Consd. Performing Right 
Soc. v. Ciryl Theatrical Syndicate, [1924] 1 
+ Be li 





548. 


553. 


10] 
48 RB. P. Cc. | 555. Add. Annotation :—Consd. Performing Right 


Soc. v. Ciry] Theatrical Syndicate, [1924] 1 
K. B. 1. 


558a. ——— For conversion-—-Issue of infringing 
copies.]|—Copyright Act, 1911, gives the 
owner of the copyright in a literary work the 
sole right of reproducing the work or any 
substantial part thereof, & the sole right of 
authorising such reproduction. Those rights 
are separate & distinct, & the infringement 
of each is a distinct & separate tort. 

Plitf., the author of a book, sued & obtained 
judgment against D. for infringement of his 
copyright therein. Subsequently pltf. sued 
the publishers of the infringing work claiming 
damages for infringement under sect. 6 & 
for conversion under sect. 7 of 1911 Act. He 
also sued the printers claiming damages in 
respect of the printing of the infringing 
copies :—Held: (1) the judgment in the 
previous action against D. for infringement 
was, by reason of the rule in Brinsmead v. 
Harrison (1872), L. R. 7 C. P. 547, a bar to 
the present action against the publishers, who 
were joint tortfeasors with D. in the publica- 
tion of the infringing work ; (2) the publishers 
were liable in damages for conversion under 
sect. 7 of 1911 Act, in respect of the issue to 
the public in Aug. 1933, of copies of the 
offending work; (3) the printers were liable 
in damages for infringement in respect of the 


a 
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—— 





put rher was no rg eet he was 
6 legal owner of the re ng p 
ie the copyright :—Held: the assocn., 
as the legal owner of the portorsing 
suit.—— 


red owner of 
righte, could maintain t 


tting th f his AsgOON ed [xine Inconsouaran v) 
6 use O : . Lerat, J v, 
te. An Tonnes & Son (1997), 278. R.N. 8, W. 

344; 44N.8. W. W.N. 76.—AUSB. 
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Cases 559a—564a. . ENGLISH AND EMPIRE Dicrest SUPPLEMENT. 


separate tort of printing the work.—AsH w. 
HUTCHINSON & Co. (PUBLISHERS), L(Ip., 
[1936] Ch. 489; [1936] 2 All E. R. 1496; 
106 L. J. Ch. 308; 155 L. T. 46; 52 T.L. R. 


429, 0. A. 

Annotations :—Oonsd. Oliver v. Dickin, [1936] 2 All EK. R. 
1004. Refd, Sutherland Publishing Co. v. Caxton Publish- 
ing Co. (No. 2), {1938} Ch. 174. 

560a. Printer & person ordering pirated 

copies.|—LamMB v. Evans, [1895] W. N. 156. 


560b. ——— Action against publisher—After judg- 
ment against author—Estoppel.}—AsuH v. 
HurcHINSON & Co. (PUBLISHERS), LTD., 
No. 559a, ante. 


561a. Person exhibiting copyright work—What 
amounts to ‘*‘ knowledge ’”’ of infringement. ]— 
Where a deft. acquires the work, in the first 
instance, in good faith & without any know- 
ledge that it infringes copyright, he is entitled 
to a reasonable time & opportunity to find out 
whether or not it does infringe copyright. 
No offence is committed against 1911 Act, 
s. 2 (2), unless the infringement is deliberate, 
in the sense of deliberately continuing to use 
or exhibit the work when the exhibitor 
knows that it infringes copyright. A mere 
complaint by the owner of the copyright, 
together with copies of the work said to be 
infringed, will not suffice to impute to a 
deft. ‘‘ knowledge’? within the sub-scect. 
' Pltf. was the owner of coy:vright in fashion 
illustrations for men’s clcihes. In 1935, 
deft., a tailor, cause to be exhibited in his 





shop, show-cards displaying a man in morn- 
ing-dress. He also put up posters at railway 
stations displaying a man in evening-dress. 
On Oct. 16 pltf. wrote to deft. complaining 
that the posters & show-cards infringed 
copyright. On Oct. 18 pltf. supplied deft.’s 
solr. with copies of the work said to be 
infringed. Deft. at once removed the show- 
cards from his premises, & took steps to find 
out whether or not he was infringing pltf.’s 
copyright. On Oct. 23 he wrote to piltf. 
saying that eran he did not admit any 
infringement of pltf.’s copyright, he thought 
it best to remove any cause of complaint by 
discontinuing the exhibition. On the same 
day pltf. issued a writ claiming from deft. 
damages for infringement of copyright. The 
judge found on the facts that there had been 
no unreasonable delay on deft.’s part in 
investigating pltf.’s complaint :—Held: no 
‘“ knowledge ’’ within the sub-sect. could 
be imputed to deft. until he had had a reason- 
able time & opportunity to find out whether 
he was exhibiting by way of trade any work 
which infringed copyright. On the evidence, 
the time when deft. acquired that knowledge 
was Oct. 23. Therefore, at the time the writ 
was issued, there was no exhibition by way 
of trade or any work which, to deft.’s know- 
ledge, infringed pltf.’s copyright. The writ 
was issued prematurely & the action failed.— 
VAN DUSEN v. Kritz, [1936] 2 K, B. 176 ; 
105 L. J. K. B. 498; 155 L. T. 258 ; 80 
Sol. Jo. 226. 


Part XIV.—Remedies. 


564a. Action by publisher—Presumption of owner- 
ship—Effect of Copyright Act, 1911 (c. 46), 
s. 6 (3).]—In 1896, there was published a new 
edition of a handbook entitled ‘‘ The Perfect 
Ceremonies of Craft Masonry ’’ which, for 
the purposes of Copyright Act, 1842 (c. 45), 
was a new work, but the nanre of its author 
was unknown. That edition & all the sub- 
sequent editions, which were mere reprints 
of the 1896 edition & contained no new or 
original work, bore on their flyleaves the 
imprint: “ Privately printed for A. Lewis.” 
From about the year 1906 to the date of his 
death on Aug. 2, 1909, one John Hogg carried 
on the business of ublishing masonic rituals 
at 18 Paternoster Row, London, under the 
name of A. Lewis. Thereafter Godfrey 
Hogg down to the date-of his death in 1922 
thenceforth his widow, pltf. Charlotte 
Hogg, carried on the same business under the 
~ name of A. Lewis. In an action by Charlotte 
Hogg, who claimed to be the owner of the 
copyright in the work entitled ‘‘ The Perfect 
Ceremonies of Craft Masonry,”’ for infringe- 
ment thereof the defts. put in issue the 
existence of any copyright in the work & the 
title of plitf. to copyright, if any, therein ; 
&, in the absence of proof of her derivative 


title to copyright, pltf. relied on Copyright 
Act, 1911 (c. 46), 5. 6 (3) (0), & cninie that 
she, as publisher, whose name was imprinted 
on the flyleaves of her editions of the work, 
must be presumed to be the owner of the 
copyright in the work :—Held: the pre- 
sumption referred to in sect. 6 (3) (b) of the 
Copyright Act, 1911 (c. 46), s. 6 (3) (0), that 
the person whose name is indicated on an 
anonymous work as the publisher thereof 
is the owner of the copyright therein, is based 
on the hypothesis that the publisher whose 
name is so indicated is not the real owner of 
the copyright therein & is raised merely for 
the purpose of giving such a publisher a 
locus standi in proceedings for infringement 
taken by him under that sect. on behalf of 
the real owner of the copyright, & accord- 
ingly, & in view of the fact that the reprint. 
of the 1896 edition issued by pltf. could not 
be the subject of copyright, the presumption 
did not enure to the benefit of pitf. further 
than as aforesaid in the absence of proof of 
her derivative title to an antecedent copy- 
right.—Hoee v. TovE & Co., Lrp., [1935] 
Ch. 497; 104 L. J. Ch. 232; 152 L. T. 405; 
61 T. L. R. 801; 79 Sol. Jo. 270, C. A. 


PART XIV. SECT. 1. WRITERS’ SURVEY BUREAU, LTD., | is entitled to demand delivery of all the 

ag. Limitation of action.}—The pro- | [1937] S.C. R. 265; 2D. L. R. 213.— | copies of the offending work in the 
goriptive period for b actions | CAN. ion of the on who bas 
for infringement laid down by Copy- the copyright. & payment of 


right Act, 1927, s. 24, applies io claims PART XIV. SECT. 2, SUB-SECT. 1. the full price received by such person 


for recovery of ssession of 
eopies or in peaiecs of conversion.— 870 fi,.§ ——. 


for all a ies of the work which have 
whose | been —BRABY 0. DONSEDEON: 


bi an Boon 
m & Renwick Lap. v. Unpsn- | copyright in a book has infringed, | {1926@] ADP. D. 337.—S. AF. 


572. Add. Annotation :—Generally, Refd. Ash v. 
Dickie, [1936] 2 All BE. R. 71. 

578. Add. Annotation :—Consd. Sutherland Pub- 
lishing Co. v. Caxton Publishing Co., [1936] 


1 All E. R. 177. 


575a. For infringement & conversion—Cumulative 
remedies in respect of different torts.|—In an 
action for an alleged infringement of pltfs.’ 
copyright in a certain publication, pltfs. 
claimed (inter alia) an inquiry as to (i) dam- 
ages suffered by reason of the infringement, 
& (i) damages for conversion. 
mitted the infringement, 
that the remedies given by 1911 Act, ss. 6, 7 
were alternative & not cumulative & that 
must elect their remedy :—Held: 
(1) the remedies were cumulative & not 
alternative & pltfs. could recover damages 
Each claim was in respect 
of a different wrong, the former for a wrong 
done to an incorporeal right, the copyright ; 
& the latter for conversion of particular 
chattels, the infringing copies, which by 
sect. 7 are deemed to be the property of 
(2) in assessing damages under the 
two heads, the tribunal making the assess- 
ment must avoid any overlap; 
general, the damages for conversion will be 
chattels converted.— 
SUTHERLAND PUBLISIIING Co., 
CAXTON PUBLISHING Co., Lrp., [1936] Ch. 
323; [1936] 1 All E. R. 177; 
562 T. L. R. 
Sol. Jo. 145, C. A.; Affd. [1938] 4 All E. R. 


pltfs. 


under both sects. 


pltf. ; 


the value of the 


150; 154 L. T. 367; 


389 H. L. 


Annotations :-—As to ee Apld. ey es v. Pocket Pubhvations, 

Consd. 

& Tailor & Cutter, Ltd O38) C h. 653. 

Caxton Publishing Co. (No. 

Refd. Lane (John), : 

d. vy. Associated Newspapers, Ltd., [19 36] 1 al 
0) 2 All KE. 


Ltd. (1938), 54 7. 
Publishing Co. 

Ch. 174. Generally. 
Head, Lt 
EK. R. h vw. Dickie, [193 


v. Hutchingon & Co. (Publishers), Ltd., {1 jer. 4 iso. 
-/-ASH v. HUTCHINSON & Co. 
(PUBLISHERS), Lrp., No. 559a, ante. 

an author, 
published a literary work entitled ‘ Other 
The first defts. published, 
printed, from pltf.’s 
book & without his leave an article in a 
magazine setting out a number of professions 
& occupations & stating the average incomes 
of those professions & occupations :—Held : 
that the article was an infringement of the 
pltf.’s copyright in the compilation of facts 
& tigures in his literary work &, pltf.’s work 
being protected by 1911 Act, pltf. was en- 
titled to damages against both defts. for 
infringement & conversion, & against the 
infringement.—GRAVES _ v. 
POCKET PUBLICATIONS, Lp. (1938), 159 L. T. 
471; 547. L. R. 952; 82 Sol. Jo. 415. 
Limitation of action.]—C. having pub- 
lished a book which incorporated part of a 
book already published by S., S. brought an 
action against C. for damages both for 
infringement of copyright & for conversion. 
C. admitted both infringement & conversion 
& offered to pay damages for either infringe- 


575b. 
575¢c, 














.J—PIte., 


People’s Money.” 
& the second defts. 


publishers for 


575d. 





Vol. XII.—Copyright. 


Cases 572—57'7c. 


ment or conversion but not for both. The 


Ct. of Appeal decided on a point of law that 


the damages were cumulative & not alterna- 
tive, & the action then came before CRoss- 


MAN, J., for assessment of damages & for a 


Defts. ad- 
but contended 


but, in 


Lrp. v. 


105 LL. J. Ch. 
230; 80 
copies 


Tallent v. Cold weds Vv. 
Refd. Suthor loud 


wrote & 


ING Co., 





PART XIV. sabia ms SUB-SECT. 4 


Delay—No as injury— 

Inf unction  eehieed. Held: since the 
compas of by pltfs. as con- 
ment of their copy- 

rent hed voontinued for a number of 


years, & there was evidence that plitfs. 
were aware of such, interlocutory in- 
junctions should not be nted as no 
substantial injury would be done pitfs. 
by causing them to await the al 

osition of the several ions.— 
UNDERWRITERS SURVEY BURKEAUD, LID. 
vo. WILLIS, FABER & Co. OF CANADA, 
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Lrp. (No. 2), No. 575d, ante. 


decision whether or not damages for con- 
version came under the limitation of the 
time for commencement of an action in 
respect of infringement of copyright to three 
years next after the infringement, imposed 
by sect. 10 of 1911 
held (a) that as the expression ‘‘ an action 
in respect of infringement of copyright ”’ 
was wide enough to cover the claim for 
damages for conversion, the limitation by 
sect. 10 applied to conversion, (b) that the 
time ran from the infringement & that the 
infringement was the printing of the infring- 
ing copies, & the claim for damages was 
limited to copies printed within three years 
before the issue of the writ, & (c) that the 
conversion at the date of which the value of 
the infringing copies must be assessed was 
the order by C. to the binders to bind the 
unbound sheets 
copies into the bound copics of C.’s book. 
On appeal :—//eld: 
three years did not upply to an action for 
damages for conversion under sect. 7 of 1911 
Act, but that the limitation of time applicable 
was six years under 
iS 16); (2) the act of conversion as at the 
ate of which the value of the infringing 
ought to be 
delivery by C. of the bound copies to pur- 
chasers.—-SUTHERLAND PUBLISHING Co., LTD. 
(AXTON PUBLISHING Co., 
[1938] Ch. 174; [1987] 4 All. 2.405; 1071. J. 
Ch. 99; 158 L.'T. 17; 647.1. RK. 112; 81 Sol. 
Jo. 942, C. A. reved. [1938] 4 All B. R. 389 H. L. 


577a. ——— Value of chattels converted. |—-SUTHER- 
LAND PUBLISHING Co., 
PUBIISHING Co., LTp., No. 575a, ante. 


Act. CROSSMAN, J., 


containing the infringing 
(1) the limitation of 
Limitation Act, 1623 
ascertained was the 
rp. 


(No. 2), 


Lrp. v. CAXTON 


577b. ——— Newspaper articles infringing copyright 
in book.]—When the copyright of a book has 
been infringed by some of a series of articles 
appearing in a daily newspaper & the author 
claims damages for conversion against the 
newspaper proprietors under sect. 7 of 1911 
Act, the basis on which damages should be 
assessed is by taking the sale price as the 
value of each copy of the newspaper contain- 
ing an infringing article & then estimating 
the proportion of the total value of the 
infringing copies as so ascertained which 
should be attributed to the infringing articles 
appearing therein. 
of estimate.—ASH v. DIckInH, [1936] Ch. 655 ; 
{[1936] 2 All BK. R. 71; 
154 L. T. 641 ; 
364, C. A. 


Annotation :—Distd. 
Publishing Co. (No. 2), [1937] Ch. 294. 


577c. ——— Sale of book.|—SuTHERLAND PUBLISH- 


The matter must be one 


105 L. J. Ch. 337; 
52 T. L. R. 534; 80 Sol. Jo. 


Sutherland Publishing Co. v. Caxton 


. v. CAXTON -_PUBLISHING Co., 


oe eet 


LTD., UNDERWRITERS SURVEY BUREAU, 

LTD. ». Massize & RENWICK, LTD., 

ke aah oy SURVEY BUREAU, Lr. 
. CLEMENT INCORPORATED, 

UNDERWRITERS SurvEY BurgEav, Lrp 

vo. SHaw & B pie Arties Wot mx. 0. k, 

47; 2D.1L. 


Cases 601—700a. 


‘601. Add. Annotation :—Consd. Macmillan 0. 
Cooper (1928), 23 L. J. P. ©. 118. 
608a. Offer of undertaking before hearing—Right of 
omgetr to reject offer.]—OLIVER v. DICKIN, 
o. 652a, post. 
615. Add. Annotation :—Refd. Johnstone v. Ber- 
nard Jones Publications, Ltd., [1938] 2 
All E. R. 37. 


631. Add. Annotation :—Refd. Ireland v. Wilson, 
{1936] 3 All E. R. 358. 

65a. ——~.}——-MAOMILLAN & Co. v. CoopER, No. 
92a, ante. 

638. Add. Annotation :—Consd. Performing Right 
par ] London Theatre of Varieties, [1924] 

642. Add. Annotation :—Consd. Performing Right 
Soc. v. London Theatre of Varieties, (1984) 


A. 0. 1. 
644. Add. Citations :—Affd., [1924] A. CO. 1; 93 
L. J. K. B. 33; 180 L. T. 450; 40 T. L. R. 


52; 68 Sol. Jo. 99, H. L. 

Add. Annotations :—Consd. Harmer v. Arm- 
strong, [19384] Ch. 65. Refd. Imperial 
Tobacco Co. of India v. Bonnan, [1924] 
A. ©. 755; Drabble v. Hycolite Manufactur- 
ing Co. (1928), 44 T. L. R. 264. 


647. Add. Annotation :—Refd. Bendir v. Anson, 
[1936] 3 All BE. R. 326. 
652a., Infringement—Particularity necessary. ]— 
(1) In an action arising out of an alleged 
infringement of copyright .he pltf., after 
setting out the literary works in which he 
claimed the copyright, pleaded that ‘ the 
deft. has i uthorised the reproduction of the 
_ said works.’ At the hearing the pltf. 
proceeded to prove that the deft. had repro- 
duced such substantial parts of the said works 
as to amount to an illegal act. The deft. 
objected that if that was the pltf.’s case it 
ought to have been plainly so stated in the 
pees & the deft. was thereby em- 
arrassed :—Held : the pleading was sufficient 
in law but was undesirable in such a case. 
(2) The deft. in her defence, while denying 
liability, offered an undertaking not to repeat 
the reproduction of copyright matter, refer- 
ring i polar iog aad to one passage, to deliver 
up all copies & to pay costs & to submit to 
an order in these terms :—Held: the pltf. 
could disregard such offer & proceed with the 
action in a case where liability was denied & 
extensive infringement had been proved.— 
OLIVaE v. DICKIN, [1936] 2 All BE. R. 1004, 


656a. ———- Of whole poem-——Proceedings in respect 
of part.J—Pltf. sued a printing & publishing 
co. for infringement of copyright by printing 
six stanzas of a poem of which he was the 
author. Defts. in their defence alleged that 
there were other unpublished stanzas of the 
poem, which contained something which 
would disentitle the work to protection as a 
copyright work. . ane n discovery, pltf. dis- 
closed that he had in his possession a complete 
copy of the poem, but claimed to cover up 
certain parts, on the ground that they would 


ENGLISH AND Empree Digest SupPLEMENT. 


incriminate him. The ct. ordered that defts. 
should be at liberty to inspect the document 
referred to, including the part which pltf. 
wished to seal up, &, if pltf. failed to produce 
the document for inspection, or to give 
notice of appeal, the action should stand 
dismissed. Pltf. appealed :—Held:  pltf., 
having only alleged an infringement of the 
six stanzas, ought not to be put in a position 
of incriminating himself or of having his 
action dismissed, & defts. were not entitled 
to call upon pltf. to incriminate himself in 
order to establish their case.—SITWELL v. 
Sun ENGRAVING Co., Lrp., [1937] 4 All E. R. 
366; 107 L. J. Ch. 68; 168 L. T. 56; 54 
T. UL. R. 182; 81 Sol. Jo. 942, C. A. 


Saeed J-—AsTRa-NATIONAL PrRopvo- 
TIONS, LTD. v. NEO-ABRT PRopvucTIONS, LYTD., 
[1928] W. N. 218. 

670a. ——_- ——— After payment into court with 
denial of MHability.--HovuGHToN v. Fitm 
BooKING OFrices, Lrp., No. 523a, ante. 


693. Add Annotations :—Asto (1) Consd. Preston v. 
_ Raphael Tuck, [1926] Ch. 667; Musical 

.© Performers’ Protection Assocn., Ltd. v. British 
; ry aaa Pictures, Ltd. (1930), 46 T. L. R. 


694a. ——— Sale must be of work represented to be 
unaltered.]—Pltf., the author of two original 
drawings, sold the c opye to defts. Defts. 
afterwards publish & sold two drawings, 
which were made by alterations of pltf.’s 
origina] drawings, but which had titles differ- 
ent from the titles of pltf.’s drawings. Defts. 
did not in any way expressly represent that 
the drawings made by such alterations were 
pltf.’s. Pitf. brought against defts. a passing- 
off action in which she alleged that her work 
had a distinctive character & could be recog- 
nised without bearing her name, & she 
claimed an injunction & penalties under 
sect. 7 of the above Act :—Held: to satisfy 
the sect. there must be a selling or publishing 
in conditions under which, to the knowledge 
of the seller or publisher, there was made 
either expressly or by necessary implication 
a representation that the author was the 
author of the work in the form in which it 
was sold or published, & since, although 
there was in many of pltf.’s productions a 
measure of distinctiveness, the mere seeing 
of defts.’ productions did not necessarily 
suggest the inference that they were the 
unaltered work of pltf., the action failed.— 
PRESTON v. RAPHAEL Tuck & Sons, [1926] 
Ch. 667; 95 L. J. Ch. 382; 135 L. T. 93; 
42 T. L. R. 440. 


700a. Under Dramatic & Musical Performers’ | 
Protection Act, 1925 (c. 46)—Effect of Act— 
No right of property given.}—Above Act 
does not give a right of property to persons 
who perform a musical work for the purpose 
of enabling another person to make a record 
of it—MusicaL PERFORMERS’ PROTECTION 
Assoon., Lp. v. BRITISH INTERNATIONAL 
PicruREs, Lrp. (1930), 46 T. L. R. 485. 


657a. 








Fora 


Act cannot succeed if the ct. is satisfied Bax v. [1925] 8 
beige XIV. SECT. 8. that, in committing the ‘act oF the acts L. R. 9815] j [1925] 8,0. R. 666 | 
Copyrioht 4c, R. S. C., | charged as ent of copy- af. [192 R. 1082; 380 

1908 i "Oy Pitt to recover | right, deft. waid not act “with in- L. N.S eS oan. 


penalties under sect. 389 of the above 


tent to evate the law.” 


—NATIONAL 
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Vol. XI. Cases 1—158a. 


CORONERS. 


Part |——Status of Coroner and Coroner’s Court. 


1. Add. Annotation :—Generally, Refd. R. v. | 2. Add. Citation :—5 Dow. & L. 249. 
Divine, Fz p. Walton, [1930] 2 K. B. 29. | 


Part | 1!—Appointment and Removal of Coroners. 


14. After this case add :— 28. After this case add :— 
———. }— See, now, Coroners (Amendment) Act, Abolition.}—See Coroners (Amendment) Act, 
1926 (c. 59), 8. 1. 1926 (c. 59), s. 4. 





Part IV.—Remuneration and Compensation payable to 


Coroners. 


87. In place of cross-references before this case, | 48. After this case add :— 


‘ See, now, Coroners (Amendment) Act, 1926 
(c. 59), 8. 6.” 


etn 





————, ]—See note afler No. 23, ante. 


Part VI.~-Deputy Coroners. 


108. To cross-reference before this case add “ ‘T2s Qoroners (Amendment) Act, 1926 (c. 59), sa. 9-11.” 


Part Vil.—Inquests. 


187. Before this case add ‘' See, now, Coroners 


(Amendment) Act, 1926 (c. 59), s. 18.” 


147. Add. Annotation :—As to (2) Refd. R. v. 


152a. Summoning 





PART V. SECT. 1, SUB-SECT. 3.—A. ; may be OTe Hae executed by the 
WwW @ 


Haslewood, Ha p. Margerison, [1926] 2 K. B. 
468. . 
‘‘regular jurymen’’ — Im- 
proper.}—(1) Semble: for a coroner before 
an inquest is held to take a person who is 
subsequently to serve on the jury & 
privately investigate with him any of the 
facts of the case, whether or not it can be 
shown that there was anything in the nature 
of discussion between them, is contrary to 
public policy, ‘“‘ misconduct ’”’ at common 
law, & ground for quashing the inquisition 
under Coroners Act, 1887 (c. 71), 8. 6 (1). 

(2) Semble: the fact that at a view, by a 
coroner’s jury, of the scene of a collision 
where two vehicles had collided, a police 
constable, who had already been sworn & 
given evidence at the inquest, was allowed 
to point out to the jury where had been the 
marks in the roadway of the two vehicles 
which were said to have met, & where one 
of the vehicles had come to rest, the distance 
between which pointe the jury measnred, is 


Lak Re eR LE aT oN le RR aT 


wh evens ae een cee In Sap nee RED Lenore ein on at 


ground for quashing an inquisition under 
sect. 6, sub-sect. (1), of the Coroners Act, 
1887 (c. 71), 5. 6 (1). 

The ct. expressed the following opinions :— 

(3) The practice of surmmoning eleven 
jurors to serve on a coroner’s jury from a list 
or panel of only sixteen or seventeen persons 
in a large city so that some of the same 
persons are summoned time after time, is 
very objectionable, & is contrary to the 
principle of the jury system. The practice 
of calling a small panel of ‘ regular jury- 
men,’ whether or not it is illegal, is im- 

roper. 

(4) Probably, as a general rule, it is better 
that a coroner should not accompany his 
jury upon a view of the scene of a collision 
between vehicles or upon a view of the 
vehicles. (5) But if he does so accompany 
the jury he should carefully abstain from any 
discussion of the case with the jury at such 
view. 

(6) A coroner is not bound to allow others, 
such as those concerned or their representa- 
tives, to be present on such a view by the 
jury. It is a matter for his discretion. 


A mee teepinstia's = heme eet tals alte thew Lach pte et amy 


(7) There is no statutory requirement that 


is a deputy sheriff appointed the 
Grown Wit PronaRDA, 1923) 


Pott Gea we ay flert factas coroner. The to adopt this AMA ¥, 
_it is sheriff of Agel on ia J practice is not affected by Sheriffs W. W. R. 1021; 382 B.G. R, 68.~— 
deft., a writ of fl. fa. against his goods | Act. es. 8, 9, er by the fact that there | CAN. 
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Cases 152a—409a. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


the depositions of a witness at the coroner’s | 287. Add. Annotations :—-As to (5) Refd. R. v. 


ct. should be read over to him. The High 
Ct. has no right to add such a requirement 
to those which Parliament has enacted. 
But if a coroner thinks there is any un- 
certainty as to what a witness meant, & 
particularly if a witness, before he signs his 
deposition, requests that it be read over to 
him, the coroner ought to do so. No doubt 
a witness would be entitled to refuse to sign 
until this had been done.-—-R. v. DIVINE, 
Ex B- Watton, [1930] 2 K. B. 29; 99 L. J. 
K. B. 483; 143 L. T. 285; 94 J. P. 129; 46 
T. L. R. 821; 28 L. G. R. 283, D.C. 


To cross-reference before this case add ‘‘ See 
See (Amendment) Act, 1926 (c. 59), 
g. 14.”’ 


156a. -}—-The failure by a coroner at an 
inquest to view the body makes the inquest 
a nullity, & is not merely an irregularity 
giving the ct. a discretion as to whether it 
will order another inquest, &, since on such 
failure there has been no inquest, the ct. will 
quash the proceedings before the coroner & 
order an inquest to be held.—R. v. HASLE- 
woop, Ha p. MARGERISON, [1926] 2 K. B. 
408; 95 L. J. K. B. 975; 186 L. T. 276; 90 
J.P. 158; 42 T. L. R. 746; 70 Sol. Jo. 906 ; 
24 L. G. R. 505, D. C. 


t 


158. 





SuB-sgoT. 4A.—VIEW OF PLACE. 


165a. Whether coroner should accompany jury. ]}— 
R. v. DIVINE, Ex p. WALTON, No. 1652a, ante. 


165b. Duty of coroner—Not to discuss case with 
jury at view.|—R. v. DIVINE, Hz p. WALTON, 
No. 152a, ante. 


165c. Presence of persons other than jury—Dis- 
cretion of coroner.}—-R. v. DIVINE, Ez p. 
WALTON, No. 152a, ante. 


171a,. —-—.]— R. v. Driving, Ex p. Watton, No. 
152a, ante. 


180. For cross-reference before this case add ‘‘ See, 
eg aaa (Amendment) Act, 1926 (c. 59), 
88 ens 39 


186. Before this case add ‘‘ See, now, Coroners 
(Amendment) Act, 1926 (c. 59), s. 20.’ 


198. For cross-reference before this case, 
eee Coroners (Amendment: Act, 1926 (c. 59), 
s. 15.” 


ad 


PART VII. SECT. 4, SUB-SECT. -4. 
153 i. Hasential to jurisdiction of 
coroner.|—Resp., a justice of the peace, 
began on Oct. 17, 1929, an inquiry 
into the death of a young woman who 
had died from ng strychnine on 
A 20, 1929. Her body had been 
sub bjected to a post-mortem examina- 
tion by the Govt. medical officer, & 
buried soon acter niarss, without having 
been viewed by resp. t the inquiry, 
resp. was asked by counsel, on behalf 
of a subponaecd witness, whether hé 
had received a request in writing, but 
refused to ihe any such information. 
‘Upon application by the witness in 
question for a prohibition directed to 
resp., & restrain him 


ae ii. ie 
the murder of 





was begun. 


moans of certain 
been identified as 


accused to 


ocel ved a written request to hold such 
snqueet since his jurisdiction arose 
ependently of it; es 
tne abolition of the coroner’s a Male 
Inquests of Death Act, 186 


overruled. A 


** See, | 


he had no jurisdiction to hold ae 
inquiry except super visum sad tid 

& appet. Pidlges = tled . prohi tion, 
—R. zx O’CONNOR 

(1930), 8, in a. 3.) 142 ; 24°Q. J.P.19.— 


B. was ehateed with 
Pending the hear 
of the charge against 
inquiry as to the alleged death of S. 
The body of S. had not 
been viewed by the coroner, but an arm 
found under extraordinary 
stances had been ep preouced te him, & b 
ttoo marks this ha 


Objection was taken by counsel for the 
the jurisdiction of the 
coroner to hold an ing 

visum corporis, but the o 
rule nisi 
hibition was therefore obtained to 
restrain the ae capa bia pec. —_— 


H inasmuch as 
sufficient to ponatitute | a body & the 


Divine, Hz p. Walton, [1980] 2 K. B. 29. 
Ags to (6) Refd. R. v. Divine, Ez z: Walton, 
[1930] 2 K. B. 29. As to (7) Refd. R. v. 
Divine, Ez p. Walton, [19380] 2 K. B. 29. 
Generally, Refd. RK. v. Haslewood, Hz p. 
Margerison, [1926] 2 K. B. 468. 


308a. Coroner present during jury’s deliberations.] 
t the conclusion of the evidence in an 
inquest the jury retired, & after some time 
sent for the coroner, who went into the jury 
room & remained with the jury in private for 
a quarter of an hour :—Held: in going into 
the jury room during the deliberations of 
the jury, the coroner was guilty of miscon- 
duct, & the inquisition must be quashed & a 
fresh inquest held before the coroner for an 
adjoining district.—R. v. Woop, £2 p. 
ANDERSON, [1928] 1 K. B. 302; 97L. J. K. B. 
113; 188 L. T. 224; 91 J.P. 185 ; 447. L. R. 
23; 26 L. G. R. 501; 28 Cox, C. C. 446, 
D 
Annotations :—Consd. R. v. Divine, Hz p. Walton, [1930] 2 
K. B. 29. Refd. Hobbs . Tinling, Hobbs v. Nottingham 
Journal, [1929] 2 K. 
308b. Private ene by coroner & member 
of jury.|}—R. v. DIVINE, Ea p. WALTON, 
No. 152a, ante. 


810. Add. Annotation :—Refd. R. v. Divine, Ex p. 
Walton, [1930] 2 K. B. 29. 

318. Add. Annotation :—Refd. R. v. Divine, Ez p. 
Walton, [1980] 2 K. B. 29. 


eee 


xi. Other Cases. 


820a. Permitting constable to give information to 
jury at view.}—R. v. Divine, Ea p. WALTON, 
No. 152a, ante. 


345. After this case add :— 
To adjourn inquest until termination of 
criminal proceedings. ]—See Coroners (Amend- 
ment) Act, 1926 (c. 59), s. 20. 


887. Add. Citation :—1 E. & B. 8. 


408a. ——— As to insanity.J/—Re Pitrrs, Cox uv. 
KILsBy (1931), as reported in 47 T. L. R. 293. 


408. Add. Annotations :—Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284; Re 
Pitts, Cox v. Kilsby (1931), 47 T. L. R. 298. 


409a. ——— ——— —_—..]—_Jt is undesirable that the 
depositions taken at an inquest before a 
coroner should be used by consent as evi- 
dence at the trial of an action under Fatal 
Accidents Act, 1846. (c. 93), arising out of 


coroner had no jurisdiction in the 
absence of a view of the body, the rule 
should be made absolute. —Re O ORAM, 
Ez p. BRADY (1935), 52 N. 8. W. W.N. 
109.—AUS. 


PART VII. SECT. 4, SUB-SEOT. 6. 
sa. Refusal of witness to testify— 
Power of coroner to imprisort for con- 
tempt.}—A coroner has power to 
imprison for contempt witnesses who 
refuse to testify when present at an 
inquisition held by him, even though 
they were not duly summoned or in any 
way ordered to appear, but were 
brought nolens volens before him by 
the fmalise when in their custody after 
being arrested without warrant.—R. 
gave super ©. LITTLE, R. ©. MILLER (Man. ), {1926} 
ection was a W. R. 762 : 46 Can. Crim. Cas. 


or & pro- | 136.—CAN, 


B., @ coro 


wmM- 


e arm of 8. 


being th 


PART VII. SECT. 5, SUB-SECT. 5.— 
A. (b) v. 
n. Read now “ 308a i.°’. 


was not 


24 


the same matter.—CALMENSON v. MER- 
CHANTS’ WAREHOUSING Co. (1921), 90 L. J. 
P. C. 1384; 125 L. T. 129; 65 Sol. Jo. 34], 


H. L. 
Annotation :—Folld. Barnett v. Cohen, [1921] 2 K. B. 461. 
417a. 





No duty to hold inquest—Death from 
natural causes.}—Three applts. who were 
husband, wife & daughter, were convicted 
of obstructing a coroner in the execution of 
his duty. Evidence was given that a male 
child had been born to the daughter on 
Nov. 3, 1982; that on several occasions 
during the months of Jan. & Feb. 1933, the 
family had been seen with this child, & that 
on ali those occasions the child appeared to 
be suffering frofn a bad cough; & that on 
Feb. 16 the dead body of the child was found 
concealed in a hedge. Subsequently the 
husband & wife made statements in which 


a ee rerio, 
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Vol. XIiI.—Coroners. Cases 409a— 417a. 


they admitted having put the body in the 
hedge, & the daughter staged that she had 
seen her nears take the body away & 
return without it. A medical witness, who 
had made a post-mortem examination, said 
that death was due to natural causes :— 
Held: the foundation of a charge of this 
kind was that the case should be one in 
which there was a duty on the part of a 
coroner to hold an inquest; the evidence 
in the present case had not established that 
there was any such duty; W&, further, even 
if that had been established, there was no 
evidence that applts., or any of them, 
intended to obstruct the coroner. The con- 
victions must, accordingly, be quashed.— 
R. v. Purcy (1933), 149 L. T. 482; 97 J. P. 
153; 24 Cr. App. Rep. 70; 29 Cox, C. C. 
657, C. C. A. 


Cases 41-304. 


ENGLISH AND Empree Dicest SUPPLEMENT. 


CORPORATIONS. 
Part |—Nature and Attributes. 


41. Add. Annotations: — Refd. Mackenzie- 
Kennedy v. Air Council, [1927] 2 K. B. 517; 
Metropolitan Meat Industry Board v. Sheedy, 
[1927] A. O. 899. 

54a. ——~—.]—The canons residentiary of a cathe- 
dral who are entitled under 4 & 5 Vict. 
(c. 89), a. 25, to a fixed share in the corporate 
revenues, have no freehold qualification in 
respect of shares in the freehold lands of the 
corpn.— HARRIS v. PHrLuies, [1891] 1 Q. B 
267; 65 J. P. 281 

73. Add. Annotations :—Refd. Vandepitte v. Pre- 
ferred Accident Insurance Co. of New York, 
[1933] A. ©. 70; Liverpool Corn Trade 
i ad Ltd. v. Hurst, [1936] 2 All E. R 


79.° Add. Annotations :—Refd. Everett v. Griffiths, 
[1924] 1 K. B. 941; Aylott v. West Ham 
Corpn., Sisson v. West Ham Corpn. (19286), 
90 J. P. 99. 
138a. —— -——.|—A legacy was given to the 
Provost & Fellows of Queen’s Co lege. The 
proper name of the corpn. was “‘ The Provost 
& Scholars” :—Held: th: Provost & 
Scholars were entitled.—QUEEN’S COLLEGE, 
OxFoRD v. Surron (1842), 12 Sim. 521; 
11 L. J. Ch. 188; 6 Jur. 906; 59 H.R. 1233. 
176. Add. Annotations :—Distd. Houghton v. Not- 
" hard, Lowe & Wills, [1927] 1 K. B. 2416. Refd. 
Underwood v. Bank of ees Underwood 
v. Barclays Bank, [1924] 1 K. B. 775; Liggett 





ene) v. Barclays Bank (1927), 187 L. T. 


179. Add. Annotations :—Consd. Lloyds Bank v. 
Sena ag of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Greenwood »v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607; 
oo v. Bannister (1931), 101 L. ei 


181. Add. Annotations :—Apld. Kreditbank Cassel 
G. M. B. H. v. Schenkers, [1927] 1 K. B. 826. 
Folld. South London Greyhound Race- 
courses, Ltd. v. Wake (19380), 74 Sol. Jo. 820. 
Consd. Algemeene Bankvereeniging v. Lang- 
ton (1935), 40 Com. Cas. 247. Refd. Slingsby 
v. District Bank, Ltd. (1931), 47 T. L. R. 587. 

_ After this case add :— 
._——  - —..]} See, also, COMPANIES, 
. No. 1794a, ante. 

182. After this case add :— 

Presumption of due execution of deed.]—See 
Law of Property Act, 1925 (c. 20), s. 74. 
What amounts to deed—Share certifi- 
cate.}—I am not prepared to hold .that this 
share certificate ig a deed within that sect. 
(CLAUSON, J.).—SoutaH LONDON GREYHOUND 
RACECOURSES, LTD. v. WAKE (1931), 1 Ch. 
496; 100 L. J. Ch. 169; 144 L. T. 607; 74 

Sol. Jo. 820. 

190. Add. Annotation :—Retd. Stoke Newington 

B. C. v. Richards (1929), 45 T. L. R. 650. 


182a. 





Part |l.—Creation of Corporations. 


f1981] 2 K. B. 334. 

Add. Annotation :—Refd. London Corpn. v. 
Lyons, Son & Co. (Fruit Brokers), Ltd. 
(1935), 61 T. L. R. 563. 


264. 


Add. Annotation :—Refd. Blundy, Clark & | 265. Add. Annotation :—-Refd. Mackenzie-Kennedy 
Co. v. London & North Eastern Ry. Co., 


v. Air Council, [1927] 2 K. B. 517. 


804. Add. Annotation :—Refd. Re British Celanese, 
Ltd., Patents (Nos. 526777 & 326778) (1932), 
49 R. P. C. 283. 


PART I. SECT. 1. 

Tv. -}—~-The offect of incorpor- 
ating a number of persons into a body 
corporate is to make that body ocor- 
pubes a separate legal entity or 


peThe juridical conception of a body 
corporate under the Indian law is not 
different on one red ene English 
law. HARI PRASA Bansal 
ee (1982), LL. R. 1 Pat. 174.— 





PART I. SECT. 2, SUB-SECT. 2. 
ea. Pal union.}—CENTRE ST 
MINING Co., LTD. v Bae Gaur ye am 


PART I. SECT. 2, SUB-SECT. 3. 


sd. Sherif—Ofs silane }--Held: not 
& vorpn. sole.—BOMBA 


y (SHERIF?) v 
BvurKmos! Motan & Co. (1926), I. L. R. 
$1 Bom. 749.—IND 


PART I. SECT. 4, SUB-SECT. 5.—C. 


sf. Conviction.])—A corpn. can be 
convicted of an offence only under 
the exact name which it legally 
possesses.— R. v. PRLISSIERS, LTD., 
(ie20) 4D. L. R. 674; (1926) 1 

. W.'R. 189; 465 Can. Crim. Cas. 
161; 35 Man. L. R. 404.—CAN, 


PART I. SECT. 5, SUB-SECT. 2. 


Fe Duplicate seal used—V alidity.}— 
eed, purpo orting to be & conveyance 
A land by the Montreal Trust Co. (its 
head office & its seal being both in 
grantor to applt. as 
grantee, was re tration on the 
ground that it was executed in Van- 
couver & @ duplicate or facsimile seal 
affixed. thereto. Upon a a 
under sect. 230 of ° ll of R, 
1924, the trial cohola oe 
registrar on the Ps thas & CO. can 
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have only one seal, i.e., its common 
seal, unless enabled thereto by statu- 
tory authority. On appeal, the judg- 
ment was affirmed on equal division 
of the appellate ct.:—Held: the 
Sproat should be pert = thore should 
pe ju ent direc trar to 
with the ‘voristration of the 

voed ie applt.’s application.— 


BaIrRD re 
TITLES, floss] s ‘ 
als ae: 5, e (Can. ; 

Cc, os oo Re Barr, (1937) 3 
W. W. R. 13.—CAN. 


PART II. SECT. 3, SUB-SECT, 1 

sk. ice pl created by munict- 
Re har Eh Brunawick Electric 

ower Act, 1920.}--StT. JoHN POWER — 


COMMISSION v. NEW hh es LAUNDRY, 
on (N. B.), [1928] 2 D. L. R. 661.— 


Vol. XI1I.—Corporations. Cases 826—631. 


Part |ll—The Members. 


826. Add. Annotation :—Refd. Edwards v. A.-G. 


for Canada (1929), 46 T. L. RB. 4. 


826a. 8.P.—BROWNSCOMBE ¥v. JOHNSON (1898), 78 


L. T. 265; 62 J. P. 326; 19 Cox. 0. 0. 25; 14 
T. L. R. 328 D. O. 


827. Add. Annotation :—Refd. Edwards v. A.-G. 


340. 


840a, ——- 


416. 


421. 


471, 


588, 


631. 


PART Iv. SECT. 2, SUB-SECT. 2. 
sh. Proceeding 
member— 


jormer } 

—Two of defts. & another were duly 
elected school trustees in Oct. 
In Dec. defts., without the concurrence 
of the third trustee 


aite. In June 
1874, the comrs. of schools dismissed 


the 


for Canada (1929), 46 T. L. R. 4. 

Add. Annotations :—Folld. Dodd v. Amalga- 
mated Marine Workers’ Union (No. 2) (1923), 
83 L. J. Ch. 100. Consd. Dodd v. Amalga- 
mated Marine Workers’ Union (1923), 129 
L. T. 401. Apld. R. v. Bedwellty Urban 
aaeeiey Council Ew p. Price, [1934] 1 K. B. 





-}+—Trade Union Act, 1871 (c. 81), 
s. 14, & sched. 1 (6), gives every member of a 
trade union a right to inspect the books of 
the union, ‘‘ under proper conditions.’’ That 
right entitles a member to inspect them by a 
skilied accountant, but the accountant 


841. Add. Annotation :-—Consd. FR. v. 


except to his client. The fact that the trade 
union officials believe that the member 
desiring to inspect the books by an accountant 
is acting mala fide, & for purposes hostile to 
the union, does not give them an implied 
discretion to refuse the inspection. The 
onus of establishing that the right of inspec- 
tion should not be exercised lies on the trade 
upion.—Dopp v. AMALGAMATED MARINE 
WoRKzERS’ UNION, [1924] 1 Ch. 116; 93 
L. J. Ch. 100; 129 L. T. 819; 40 T. L. R. 
44; 68 Sol. Jo. 117, C. A. 


Trade unions generally, see TRADE & TRADB 
UNIONS. 


Barnes 
Borough Council, Aa p. Conlan, [1938] 8 
All EK. R. 226. 


345a, ——- ——-.}+-DoppD v. AMALGAMATED MARINE 


WorKERS’ Union, No. 340a, ante. 


should not be cb-ectionable to the union on | 346. Add. Annotation :—As to (1) Consd. I. v. 


personal grounds, & should undertake not to 
disclose the information obtained by him 


Barnes Borough Council, Aa p. Conlan, 


[1938] 3 All BK. KR. 220. 


re rn ce ee 


Part IV.—Officers. 


Add. Annotation :—Refd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 58. 


Add. Annotation :—Refd. Everett v. Grittiths, 
[1924] 1 K. B. 941. 


Add. Annotation :—Consd. Perrott & Perrott, 
Ltd. v. Stephenson, [1934] Ch. 171. 


612. Add. Annotations :—Refd. 


474. Add. Annotation :--Refa. Cayzer, Irvine v. 


Board of Trade, [1927] 1 K. B. 26%. 

Short v. Poole 
Corpn. (1925), 42 T. L. R. 107; Brown »v. 
Dagenham U. D. C., [1928] 1 K. B. 737; 
McManus v. Bowes, [1988] 1 1K. B. 08, 


vv6. Add. Citation :—1 Com. 86. 


Part V.—Election to Corporate Office. 


578a. ——— Enforceable by mandamus—Notwith- 


standing quo warranto pending against officer. ] 
— Mandamus granted to compel a mayor & 
the capital burgesses of a corpn. to fill up 
two vacancies occasioned by the deaths of 
two capital burgesses, though there was a 
quo warranto information depending against 
the mayor, questioning his title—R. v. 
GRAMPOUND COoRPN. (1795), 6 Term Rep. 
301; 101 E. BR. 564. 

For “ How tested—Not by mandamus directed 


against person elected.|’’ read “ How tested 
—Not by quo warranto directed against person 
elected.|”’ 


596a. Office not vacant—Election not referable to 


another office.|—An election of A. to a cor- 
porate oftice in place of a supposed vacancy 
created by B., cannot be referred to an 
existing vacancy created by G.—R. v. 
oe (1814), 2 M. & S. 406; 105 E. R. 
432, 


Part Vl.—Regulations and Bye-laws. 


Add. Annotations :—Consd. A.-G. v. Denby, 
[1925] Ch. 696 ; Roberts v. Hopwood, [1925] 
A. C, 578. Apld. Everton v. Walker (1927), 


se _ =<. a 


corporation against 
hether maintainable.) 


1873. 
, removed the school 


trustees, & appointed three 





others. The newly appointed trustees 
brought an action o 
the two trustees who had removed the 
school house, & their servants, for 
such removal :—Held ; 


reapase against 


18 
TEES t. CAMERON (1877), 11 N. S&S. R. 


27 


137 L. T.694. Refd. Owner v. King (1922), 128 
L. T. 307 > Mills Vv. L. C. OG. (1924), 4] T; L. R. 
122; R. v. Roberts, Hx p. Scurr, [1924] 2 


ee ne te Bn ence em ee ee —_ 


PART VI. SECT. 3, SUB-SEOCT. 2.—A. 

6311. Test of reasonablenesa—CGencral 
rule.J)—Every bye-law, whether made 
prohibit or a power 


under a power 
no action | to restrain or a power to regulate, must 
d contain adequate information aa to 
the duties of those who are to obey it, 
TRUB- | & such information must appear from 


the bye-law iteelf.—MILLER v. CrTy oF 
Bricuron, (1928] V. L. R. 875; 49 


Cases 631-—861a. ENGLISH AND Empire Dicest SuPPLEMENT. 


K. B. 695; Short v. Poole Corpn. (1925), 42 
T. Ty Wt 107 ; Lee v. McGrath (1984), 50 
T. L. R. 618. 

652. Add. Annotation :—Refd. Everton v. Walker 
(1927), 187 L. T. 504. 

691. Add. Annotation :—As to (1) Refd. R. c 
Minister of Health, Ex p. Yaffe, [1980] 2 
K. B. 98. 

700a. ——- ——- ———- ——.]—_-WooLLEY v. IDLE 
(1766), 4 Burr. 1951; 98 BE. R. 16. 

Anrotations :-—-Apld. York Corpn. v. Welbank (1821), 4 


736a. 
770a. Presumption of—From non-observance.|— 


es Ald. 438. Refd. Graves v. Colby (1838), 9 Ad. & El. 


Wa. —— —— ——-.]—_- SHAW v. pore (1831), 2 


-] 
B. & Ad. 465; 109 BH. R. 1215 





-]—-CLARK’sS Cask, No. 761, post. 


A.-G. v. MIDDLETON (1751), 2 Ves. Sen. 327 ; 
28 BE. R. 210, L. C. 


aranaons :—Rofd. A.-G. v. Fo undling Hospital (1793), 
4 pee - © 165; rare v. Smythies (1836), 2 My. & 


Part Vil.—Meetings. 


794. Add. Annotation :—Refd. Neuschild v. British 
Equitorial Oil Co., [1925] Ch. 346. 


819a. —-—— Exception to rule—Companies under 
Companies Acts.]—The common law rule of 
corpn. law that ‘‘ where no special provision 
igs made by the constitution of a corpn., the 
whole are bound by the acts, not only of 
the major part, but by the major part of 
those who are present at a regular corporate 
meeting, whether the number present be a 
majority of the whole body or not,’ has no 
application to cos. under the Cos. Acts.— 
Prerrotr & PERROTT, Lrp. v. STEPHENSON, 
[1934] Ch. 171; 103 L. J. Ch. 47; 150 L. T. 
189; 50 T. L. R. 44; 77 Sol. Jo. 816. 


861a. Validity—Proxy by annual subscriber— 
What amounts to payment.]—By the rules 
of an infirmary, which is a voluntary assocn. 
_supported by voluntary contributions, for 
the purpose of providing medical advice & 
assistance gratis, the medical officers are to 
be elected by the governors. Any person 
subscribing one guinea or more annually is a 
governor during the continuance of his 
subscription ; on the occasion of the election 
of a candidate to the office of surgeon, all 
ladies, who are governors, subscribers of one 
guinea per annum, whose subscriptions are 
not more than one year in arrear, are allowed 
to vote by proxy, other governors voting in 
erson; & all annual subscriptions become 
ue on Aug. 1, in each year. Plitf. was a 
candidate with two others at an election on 
Dec. 29, of a medical officer; a governor 
tendered proxies for him which were refused 
by the chairman, on the ground that they 
appeared by their dates to have been signed 


before the persons signing them had become 
subscribers. The proxies were signed by 
persons who each, about the time of signing, 
paid over one guinea, as a first subscription 
to the infirmary, to the governor who 
tendered the proxies. Just before the meet- 
ing this governor gave the treasurer of the 
infirmary his cheque for the whole amount, 
the treasurer giving him a separate receipt 
for each guinea in the name of each person 
subscribing. The chairman declared one of 
the other two candidates elected, although 
pltf. would have the majority of votes, if his 
proxies had been received. The governor 
who tendered the proxies that same day 
stopped the payment of his cheque, but three 
days afterwards he paid the amount to the 
treasurer. Pltf. subsequently entered the 
infirmary, & claimed the right to do the 
duties of medical officer. Defts., who were 
the chairman & honorary secretary of the 
governors, resisted his claim & used force 
sufficient to turn him out, for which pltf. 
brought an action for assault at a county ct. 
The judge found a verdict for defts., on the 
ground that the subscriptions of those 
seo whose proxies were rejected, had not 
een paid before the election, but reserved 
the question for the ct. on appeal :—dHeld: 
these facts constituted payment before the 
election by the persons whose proxies were 
rejected, but the validity of the proxies 
might depend upon the intention of those 
persons to be annual subscribers ; also pltf., 
not having been in fact elected medical 
officer, could not question the validity of the 
election in this action.—WoORTHINGTON v. 
HARGOOD (1873), 27 L. T. 786; 37 J. P. 484. 





A. L. T. 249; (1928) Argus L. R. 209. | A bye-law eager by the 
—AUS. n 1915, ad 


of a city 


olice comrs. ; repeal of existing bye-law. r-R. v. 
mittedly valid | SHawRa, [1929] tg D. eR 


321; 50 


when passed, provided that it should ree Crim. Cas. 267 ; 63 O. L. R. 158.— 


PART VI. SECT. 8, SUB-SECT. 4. | not be lawful for any p 0 se 
713 1. Whether bye-law void in toto.)— for gala, wi ae itney (bus see 
do. 


A muni clea bye-law may be good in 


part & bad in part.— BROWN TRAN erica on June 


SFER 30 
. 9. TOWNSUEND (Sask.), [1927] 1 | PrP eG to anorate with 


W. W. R. 916.—CAN. 


ad a “ *fitnoy ” 


out a licence, & 
was convio of a breach of the bye- Wourp v. NGTON 


person to use any C. 


licensed so to | PART VII. SECT. 2, SUB-SECT. 1 rat, 
licence, but it 


i. ——— Voting for impr 
He con- mend-— Municipal Act, R. S. Ms 1913. 913— 
Meaning of ‘ ma other Purpose. 
HERRI 
to issue | w, R. 385; 4 D. L. R. 308; 40 


tney licences, because of an Ontario Ron ae R. 865.—CAN. 


PART VI. SECT. 6, SUB-SECT. 1. itn The comrs. had c 


sk. Who may sue.}—Where the oe 
resul fro f 


tatute passed in 1927, validating an 


m the exercise o agreement between the city co : 
statutory power to make a bye- law & a street railway ©oo., which provi od PART VII. SECT. 3, SUB-SECT. 1.—D. 
operates for the general advan Uthe 4-8. that the n. should not issue any ope Must be exercised in accordance 
e public fy large, pore nue ee Tp get ula nob, & oe existing | with constitution. }--Kalk v. BORASKI 
may sue res 3) pee cences sho not continue —O 
4.8. i MTT OME 0 7; SOR & O27) ey iy b Pec ikee ee oot seis eas ee 
TD., : v ae o e bye-law no 
Argus L. R. 223.—AUS. destro troved —R. v. SHaWRa, [1929} PART VII. SECT. 4, SUB-SECT. 8. 
D. L. $21; 50 Can. Crim. Cas. 267 ; sq. No powers to authorise by bye- 
sire VI. sepa 7. 63 O. L. R. 158.—C. law — Chas tiable Associations Act, 


Bye-law. 


under statute— - 
Not’ abrogated ty eet of statute.— | law—Ezxtaling bye-law 


e bye- | RS. A., 3.—FITZSIMONS ?. TESEK EY, 
—Where no | [1934] 3° W. <7 R. 285.—CAN. 


880. 


888. 


891. 


898. 
901. 


902. 


902a. 


Ontario.}—JOURNAL PRINTING Co. v. 
wove (1915), 33 O. L. 


Vol. XII.— Corporations. 


Cases 865—-903b. 


Part VIll—Corporation Books and Documents. 


865. Add. Citations :—sub nom. R. v. SANKEY, 


5 Ad. & El. 423; 6 Nev. & M. K. B. 


839 ; 
5L. J. K. B. 255 ; 111 EH. R. 1226. 


866. 


Add. Annotation :—Distd. Newington L. B. v. 
Eldridge (1879), 12 Ch. D. 849. 
Add. Citations :—sub 


nom. RR. RYE 
(Mayor), 2 Keny. 485; 96 BE. R. 1288. 


Part 1X.—Powers and Liabilities Generally. 


Add, Annotations :—Apld. The Devon (1923), 
130 L. T. 448. Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159; 
Blundy, Clark & Co. v. London & North 
Eastern Railway (1931), 100 L. J. K. B. 401. 
Refd. Sutcliffe », Clients Investment Co., 
[1924] 2 K. B. 746; British Petroleum Co. 
». A.-G. for Ceylon, 11926] A. O. 147; Silver- 
man v. Imperial London Hotels (1927), 137 
L. T. 67; Guilfoyle _v. Port of London 
Authority, (1932: 1 K. B. 836; Hall v. 
Brooklands Autc- -Racing Club (1932), 48 
T. L. R. 546; The Neptun, [1938] P. 21. 


Add. Annotation :—Refd. Wimbledon & 
Putney Commons Conservators v. Tuely, 
[1931]. 1 Ch. 190. 
Add. Annotations :——Consd. A.-G. v. Walker- 
gate Press, Ltd.; A.-G. v. Bloomfield ; 
A.-G. v. Carlton (1930), 142 L. T. 408. Apld. 
Onsen s Haymarket Capitol, Ltd. (1931), 
145 L. . 614; Law Society v. United Ser- 
vices Bureau, Ltd. (1933), 103 L. J. K. B. 
81. Refd. Davies v. Winstanley (1930), 
T. L. R. 104. 


Add. Annolation:—Apld. Orpen »v. Hay- 
market Capitol, Ltd. (1931), 145 L. T. 614. 


In line 10 of headnote. after ‘‘ was’’ read 
‘** not.’ 


Add. Annotations :—Consd. A.-G. v. Walker- 
gate Press, Ltd.; A.-G. v. Bloomfield ; A.-G. 
v. Oarlton (1930), 142 L. T. 408. Refd. 
Suttle v. Cresswell (1925), 42 T. L. R. 76. 


-}—A limited co. is not liable to 
the penalties prescribed by the above sect., 
but directors, who have issued a pro osal 
jointly with a limited co., are liable. They 
are, however, liable only for one penalty 
between them in respect of each offence 


AD 








PART VIII. SECT. 3. 
strangers—Ratepayer—In 


R. 166; 7 


Ppa past vieg 
633, 796; 21 D. L. R. 81.— Bf (1) 


rt, }—Sect 
cote Utility 
PART IX. SECT. 1. 


committed.—A.-G. v. WALKERGATE FRE#SS, 
Lrp.; A.-G. wv. BLOOMFIELD; A.-G. v. 
CARLTON (1980), 142 L. T. 408; 94 J.P. 90 ; 
46 T. L. R. 177; 74 Sol. Jo. 106; 281. G. R. 
235; 29 Cox, O. C. 68. 


Annotation :—Consd. Green v. Kursnal (Southend-on-Sea ) 
Katates, Ltd., (1937) 1 All I. R. 732, 


003a. 





Settled Land Act, 1925 (c. 18), ss. 19 (1), 
20 (1).]—The above sub-sects. are applicable 
to a corpn., because the words ‘ person of 
full age’’ are used throughout the new 
legislation in contrast with the word ‘ in- 
fant,’’ & merely mean ‘‘ not being an infant,”’ 
so that they are appropriate to a corpn.—Re 
CARNARVON’S (EARL) CHESTERFIELD SHYTLED 
EstTATES, Re CARNARVON’S (EARL) HIGHCLERE 
SerrLep WsratTes, [1927] 1 Ch. 138; 96 
L. J. Ch. 49; 186 L, T. 241; 70 Sol. Jo. 977. 


rarer :—Reofd. Ite aon us O.C.’s Contract, (1927) 


253; Re Ogle’a 8 1927) 1 Ch. 229; Je Pedley, 


Wallace v. Wallace, 1927] o) Ch. 168. 


908b. 
A 





Sunday Observance Act, 1781 (c. 49).J— 
imited co. can be the “ keeper” of a 
house, or a “ person managing or conducting 
an entertainment,’’ within Sunday Observ- 
ance Act, 1781 (c. 49), 8. 1. But, where a 
co. has committed an offence against that 
sect., the directors are not liable merely 
because they are directors. To make the 
directors liable under sect. 2 of the Act 
there must be evidence that in respect of a 
rage? Sunday they acted as persons 

ving the management of the house.— 
ORPEN v. HAYMARKET CAPITOL, LTD. (1931), 
145 L. T. 614; 95 J. P. 109; 47 T. L. R. 
575; 75 Sol. Jo. 589; 29 L. G. R. 615; 29 
Cox, O. C. 348. 


Annotation :—Consd. Green v. Kursaal (Southend-on-Sea 
Estates, Ltd., [1937] 1 All E. R. 732. 


aes a hele 4D. L. R. 288; 


a Appeal to Count of A Pent 


1) “of Municipal, - 
oard 
authorising an appéal from the Beau 
thereunder to the Ct. of Appeal does 


r il. —— Liquor Act, 1912, 8s. 156— 
Includes corporation. }—SMITiH v. TRo- 
OADERO a eeaNy oa een R. O. 
not fo | 38: 21 Q. J. P. 6.— 

rill, ——- oe plier Act, 
1924—-Includea company—Order in 
Council relating to summary offences. }— 
On Jan. 11, 1930, an Order in Council, 


Act, 


fi. ——.]—An assocn. of individuals 
does not always ke the special 
sanction of the State In order to enable 
it to hold property & to sue in ita cor- 

rate name in South Africa. Whether 
t can or cannot depends upon the 
nature of the agsocn., its constitution, 
its objecta, & its activities. — MORRISON 
v. STANDARD BUILDING SOCIETY, {1932]} 
App. D. 229.—8. AF. 


sa. Hrercise 2 I pe be by bye-law, 
—In Ontario, when a municipal counc 
ia acting under the Monicipel Act, ite 
powers must be exercised fe pre -law 
unless it is ners resaly 

authorised.— DONO Heresy 
11930) 3 D. L. R 48h; °65 0. L. R. 


not transfer administrative jurisdiction 
to the ct.—Ffe GrEY GoosE Bus LINES, 
LTp. & LIEDERBACH Bus LINEs, IN- 
ole tH wires 1 W. W. R. 921; 

a L. R 3 Man. L. R. 502.— 


PART IX. SECT. 2, SUB-SEOT. 1. 


ri. ——— British Columbla Govern- 

Act, ss. 26, 
Navy Veerane tn 
teloria Unitl)-——Branch assoct- 


R. ». Vicorornia Untr (ARMY & Navy 
Verne) % 9921) 3 3 W. W. R. 504; 
Crim. Cas, 


6 D. 
385; svat 0. h bia 
29 


called Samoa Seditious Organisations 
Regulations, 1930, was made under 
Samoa Act, 1921, 8. 46, being primarily 
directed at an o nisation known as 
the “‘ Mau,’’ which had been creating 
very serious trouble in Samoa :—Held : 
except in the particular sub-clauses of 
clause 3 of the regulations in which it 
appears , from the context that 
- B cabaret * ia to be read as meaning 
only a physical person, in the construc: 
tion of the Order in Council] relating to 
offences punkbehe on summary con- 
viction the expression ‘“‘ person ” m 
be constrned according to the A 
inter er as pete. ro including 


‘Poicr, 1932} N. Ze a Fa R. “837. ANZ. 


Cases 907a—086a. 


907a. ——— Local tramway Act.]—A local tramway 


911. 


914. 


922. 


927. 


928. 
982. 


. Add. Annotation :—Consd. 


Act authorised the Board of Trade to make 
bye-laws providing that engines should be 
brought to a stand at cross streete, & a 
pen ty was imposed on any person offending : 

Held: the word ‘ person” included a 
co., & there was no contrary intention to that 
effect shown in the other words of the sect.— 
Sr. HELENS TRaAMWAYS Co. v. Woop (1891), 
56 J. P. 71, D. O. 


Re Gibbs & 
Ponce Lease, Houlder v. Gibbs, [1925] Ch. 


Add. Annotation :—Refd. 
Wheeler, {1929} 2 Oh. 224. 


For cross-references before this ane read 
** See, now, 8. O. J. (Consolidation) Act, 1925 
(c. 49), 8. 161. 


Curtis Moffat »v. 


Add. Annotations :—-As to (2) Refd. Deuchar 


v. Gas Light & Coke Co., [1924] 2 Ch. 426; 
A.-G. vw. eds Corpn., [1929] 2 Ch. 291; 
A.-G. v. Smethwick Corpn. (1932), 96 J. P. 
105; British Trawlers’ Federation, Ltd. v. 
London & North Eastern Ry. Co., [1933] 2 
K. B. 14. Generally, Refd. A.-G. v. Race- 
course Betting Control Board, [1935] Ch. 34. 


Add. Annotation :—As to (1) Refd. A.-G. ». 
ery is Betting Control Board, [1935] 


Add. Annotation :—Consd. Garrard v. James, 
[1925] Ch. 616. 


Add. Annotations :—Apld. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691; A.-G. v. 
Leeds Corpn., [1929] 2 Ch. 291. Consd. 


A.-G. v. Smethwick Corpn. (1932), 96 J. P. 


105; A.-G. v. Racecourse Betting Control 
Board, [1935] Ch. 34. Refd. A.-G. v. Tyne- 
mouth Union, [1930] 1 Ch. 616. 


985. Add. Annotation :-—As to (2) Refd. Morris v. 


035a. 


Harris, [1927] A. O. 252. 


———.}—Pltfs. were by statute en- 
trusted with the control & management of 

art of the navigations of the Rivers Ouse & 

oss, in Yorkshire, with power to charge such 
tolls, within limits, as the corpn. deemed 
necessary to carry on the two navigations in 
which the public had an interest. In 1888 
the corpn. entered into two agreements with 
the firm of H. L. & Sons. By the Ouse 
agreement the corpn. covenanted to allow 
the firm, their successors & assigns, the right 
to carry cargoes on the Ouse in consideration 
of the annual payment of £600 in place of the 
authorised dues & charges, with a proviso 
that there should each year be refunded to 
the firm, their successors & assigns, the 





. difference between the £600 & the amount 


ordinarily charged on the traffic actually 
carried. By the Foss agreement the firm 


‘covenanted to pay the corpn. £200 per annum 


for twenty vears as a composition for the 
0 tolls, & the corpn. covenanted to 
allow the firm, their successors & assigns, 
the free use of the Foss a paar on pay- 
ment of £200 per annum in lieu of tolls, for 


such further term or terms as the firm, their 


Annotations: 
v. Southport Corpn., [1926] 
Dagenham U. D. C., [1929] 
vin’s Indenture, Pitt v. 
(1938] 2 All BE. R. 498. 


948. 


949a. No power to waive 
bey or public body is entrusted b 


ENGLISH AND Empire Dicgst SUPPLEMENT. 


successors or assigns, might from time to 
time desire. Defts. were the successors of 
H. L. & Sons :—Held: the agreements were 
ultra vires, because during their currency, 
which depended on the wishes of defta., the 
corpn., no matter what emergency might 
arise, had disabled itself from exercising its 
sage powers to increase the tolls so far 
as might be necessary: &, being ultra vires 
at the date of their execution, the agreements 
did not become intra vires by reason of 
estoppel, lapse of time, ratification, acqui- - 
escence or delay.— YORK CORPN. v. LEETHAM 
(Henry) & Sons, Lrp., [1924] 1 Ch. 557; 94 
L. J. Ch. 159; 181 L. T. 127; 40 T. L. RB. 
371; 68 Sol. Jo. 459; 22 L. G. R. 871. 


-—Dbtd. Birkdale District Electric Supply Co. 

.C. 355. Consd. Brown o- 
K. B. 737. Reftd. Re Sal- 
Durham County Water Board, 


Add. Annotation :—Consd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426. 


owers & eT 
e 
gislature with certain powers & duties 
expressly or impliedly for public purposes, 
those persons or bodies cannot divest them- 
selves of these powers & duties. They can- 
not enter into any contract or take any action 
incompatible with the due exercise of their 
owers or the discharge of their duties.— 
IRKDALB District ELectric SuppPiy Co., 
Lrp. v. SOUTHPORT CORPN., [1926] A. C. 355 ; 
95 L. J. Ch. 587; 134 L. T.673; 90 J.P. 77; 
42 T. L. R. 3038; 24 L. G. R. 157, H. L. 


Annotation :—Refd. Re Heywood’s Conveyance, Cheshire 
Ty i Committee ». Liverpool Corpn., [1938] 2 All E. RH. 


952. Add. Annotations :—Consd. Deuchar v. Gas 


955. 


962. 


964. 


970. 
972. 


974. 


Light & Coke Co., [1924] 2 Ch. 426. Refd. 
A.-G. v. Racecourse Betting Control Board, 
[1935] Ch. 34. 

Add. Annotations :—Consd. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 681; A.-G. v. 
Racecourse Betting Control Board, [1935] Ch. 
84. Refd. Re Jubilee Cotton Mills, [1923] 
1 Ch. 1; A.-G. v. Smethwick Corpn. (1932), 
96 J. P. 105; British Trawlers’ Federation, 
Ltd. v. London & North Hastern Ry. Co., 
[1933] 2 K. B. 14. 

Add. Annotation :—Aplid. A.-G. v. London 
& Home Oounties Joint Electricity 
Authority, [1929] 1 Ch. 513. 

Add. Annotation :—Refd. Birkdale District 
Electric Supply Co. vw. Southport Corpn., 
[1926] A. C. 355. 

Add. Annotation :—Refd. A.-G. v. Racecourse 
Betting Control Board, [1935] Ch. 84. 

Add. Annotations :—Consd. A.-G. v. Leeds 
Corpn., [1929]2 Ch. 291. Refd.A.-G. v. Race- 
course Betting Control Board, [1935] Oh. 34. 


Add. Annotation :—Refd. A.-G. v. Leeds 
Corpn., [1929] 2 Ch. 291. 3 


986a. Expenses of running omnibuses—Power to 


run omnibuses on authorised routes—Omni- 
buses rum to connect up authorised dase 6 
The corpn. of L., a municipal corpn., had by 





PART IX. SECT. 5, SUB-SECT. 2.—A. Gr oon veres ae it in aoe oe for ee ag te pecdanearrd ae ome : : 
.——— Power to take mortgage. e re co e | — : ? 

i eaiends 00. hth by its ohare course of tte desiings. urchased at | charter, the ce of the vessel being 

authorised to hold real estate for the 63 upon judgments which shall | a debt ing previously to the 

immediate accommodation of the co., | have been obtained for such debts”; | execution of 6 mtge.—WkEsTERN 

‘* or suob as shall have been bond & having sold & conveyed ASSURANCE OO. v. TAYLOR (18632), 9 


mortgaged to it by way of security, 


& 
took from their vendee mtges. on rea. 


30 


Gr. 47 1.—OAN. 


* 


virtue of their special Act power to maintain 
& run a service of omnibuses within the city 
or outside the city boundaries. In the latter 
case, their special powers only extended to 
the running of omnibuses along the route of 
any tramways which the corpn. should be 
authorised to construct. There were in fact 
two such authorised tramway routes. The 
expenditure in connection with the running 
of these authorised tramways could, under 
the corpn.’s statutory powers, be borne out 
of the city fund. The corpn. began an 
omnibus service in pursuance of their 
statutory powers, but it appeared that for 
@ very small portion of the omnibus route, 
namely, for a distance of forty yards, the 
service of omnibuses ran outside the 
boundaries of the city, joining up with the 
tramway routes slightly further on, & that 
the expenses in connection therewith were 
borne by the city fund. An action was 
commenced by a ratepayer for a declaration 
(inter alia) that the running of these omni- 
buses over this particular stretch, & payment 
of the expenses ir. connection therewith out 
of the city fund, was ultra vires the statutory 
owers of the corpn., & ought to be pro- 
ibited. The question at issue was whether, 
so far as the forty yards stretch was concerned, 
the corpn. were entitled to spend moneys 
out of the city fund in connecting an 
authorised route of omnibuses outside the 
city with a route of omnibuses within the 
city boundaries. Under their statutory 
powers the corpn.’s service of omnibuses 
mone the route of a tramway outside the city 
which they were authorised to construct 
was a part of their tramways undertaking, & 
they were also authorised to apply the city 
fund in discharging the expenses in con- 
nection with the tramways undertaking :— 
Held: the expense of running omnibuses 
over the forty yards so as to connect the two 
routes was an expense fajrly incidental to 
the tramways undertaking, & that it was not 
ultra vires the corpn.’s statutory powers to 
expend any part of the city fund in working 
& running the omnibuses over the forty 
yards which connected the two services, & 
which were branches of the corpn.’s tramways 
undertaking.—A.-G. v. LEEDS CoRPN., [1929] 
2 Ch. 291; 99 L. J. Ch. 9; 14] L. T. 658; 93 
J.P.1538; 27L. G. R. 351. 
Add. Annotations :—Consd. . 
Corpn., [1936] 8 All K. R. 852. 
v. Poole Corpn., [1938] Ch. 23. 
091a. Purchase of land for street widening & 
pleasure garden—Subsequent use of pleasure 


991. A.-G. v. Poole 


Refd. A.-G. 


cetera ta ET PETALS. SOT ECR ASCs ATES SST CCL OOLE AIC SO CIOS. SE 


PART 1X, SECT. 5, SUB-SECT. 2.— 
B. (a). 


sk. Excessive powers conferred by | tone 
statute—Effect on position os Mebediga aber ¥ in it 
—The members of the Ontario Muni- or ot 


al foe Board are not unlawfully in office 
when exercising trative powers, 
merely because the legislature has, in 
excess of its powers, purported to confer 
certain judicial powers upon the Board 
—R. (STAMFORD) vp. MCh EOWN, [1935] 
oO, R. 109.—CAN. 


PART IX. SECT. 5, SUB-SECT. 2.— 
D. (b). 


875.—N.Z 


—EKstablish 
facture school r 


to man 


Power to erect. shopa—On land 
vested in corporat 
power in a municipal corpn. to e 
in the erection of shops on land 

either as endowments 
-— TAURANGA BOROUGH 
CORPN. ©. A.-G., (19275 N, Le L. R. 


5x. foe eee school requisttes 
of department 

taites.J—Th 
trates & town council of & burgh passed 
a resolution to establish a department 
ure & provide exercise 


vol. aili.—tvorporations. cases y86a—vyy sb. 


garden for street widening. |-—A local authority 
bought land in 1896 for the purposes of: 
(a) street widening; (0) making new streets ; 
(c) providing public walks & pleasure gardens. 
The land was conveyed to the local authority 
for the pies authorised by the Public 
Health Acts. A plan & specifications were 
submitted to the Government Board, 
& subsequently the scheme was carried out 
in accordance with the plan & specifications. 
The pleasure gardens were surrounded by 
railings, & were not dedicated or open to the 
ublic. In 1927 the local authority resolved 
utilise one of the pleasure grounds for the 
purpose of street widening & providing a 
parking place for motor cars. Objections 
were raised by some of the occupiers of 
adjoining premises, & an action was brought 
to restrain the local authority from carrying 
out their resolution :—Held: as one of tho 
purposes for which the land was acquired 
was street widening, the local authority was 
not acting ultra vires in using part of the 
pleasure gardens for that purpose.—A.-G, 
v. SUNDERLAND CORPN., 1929) 2 Ch. 436; 
45 T. L. BR. 618; 93 J. P. Jo. 480; affd., 
[1930} 1 Ch. 168, O. A. 


991b. Provision of entertainment—Construction of 
powers.|—A.-G.  v. WASTBOURNH CoORPN. 
(1934), 78 Sol. Jo. 633, C. A. 


994. Add. Annotations :-—Consd. Deuchar v. Gas 
Light & Coke Co., {1924] 2 Ch. 426. Refd. 
A.-G. v. Westminster City Council, [1924] 2 
Ch. 416 ; Damps Selsk Svendborg v. London, 
Midland & Scottish Ry. Co. (1929), 20 Ry. 
& Can. Tr. Cas. 67; <A.-G. v. Racecourse 
Betting Control Board, [1985] Ch. 34. 


| 696. Add. Annotations :-—-Apld. A.-G, v. County of 
London Electric Supply Co., [1926] Ch. 542. 
Consd. Damps Selsk Svendborg v. London, 
Midland & Scottish Ry. Co. (1929), 20 Ry. & 
Jan. Tr. Cas, 67. Refd. A.-G. v. Gravesend 
Corpn., [1936] Ch. 550. 
997. Add. Annotation :—As to (1) Apld. A.-G. vw. 
County of London Electric Supply Co., [1926] 
Ch. 642. 
997a. Power to erect information bureau on 
promenade—Discretionary powers to erect 
‘conveniences ’’ for persons using promenade 
for pleasure or health.|—A.-G. v. BLACKPOOL 
oe (1928), 92 J.P. 50; 261. G. R. 160, 


997b. Power to supply gas, water & transport— 
Payments out of reserve funds for benefit of 
unemployed. }—Defts. were authorised by the 
Oldham Corpn. Act, 1925, to supply gas, 
water & transport services, & their duties as 


Held: ona construction of sect. 3 (6) 
of Education (Scotland) Act, 1908, the 
ower therein conferred for ‘* provid- 
ing ’’ writing materials, stationery, & 
other articles of a similar nature, 
included a power to manufacture 
exorcise books & other school requisites, 
& that, accordingly, the resolution was 
intra virea of the council.—-GRAHAM ¥, 
Core CORPN., [1936] 8S. C. 108.—~ 


sz. Power to acquire land for public 
park---Land acquired for “ auto-camp.’’} 
-—~The power given a town by sect. 88 
of Town Act, 1927, to acquire land for 


ton.j}— There is no 
nd 


to manu- 
2) 


f bh aol eres poe wanes of ue eri Ai ate ear ‘ pee ae pi does 
an. Power to change rates charged for | education authority. ratepayer bav- | not ‘enable it to acq or an 
utilities. -—-Ezp. MONCTON TRam- | ing challenged the resolution as being | auto-camyp site.--HRINSON te. THREE 

am P Gan Co. (N. B.), = vires of & purely administrative | Hints Town & NIKOLAUS, [1938] 1 


way ELsScTRIcIYY & 
[1927] 3 D. L. R. 1112.—CAN. 


body such as & municipal corpn. :— 
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W. W. K. 585.—-CAN. 
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908, 


- Leeds Corpn., 


regards the revenue from & expenses 
incurred in connection with these ser- 
vices are set out in sects. 310, 311 of that 
Act. Defts., with the object ‘of providing 
work for the unemployed, transferred from 
each of the reserve funds of the gas, water & 
transport undertakings £5,000 to the general 
rate fund. An action was brought at the 
relation of neighbouring councils, in we 
areas defts. were authorised to suppl y the 
above services, for (i) a declaration that the 
transfer was contrary to Oldham Corpn. Act, 
1925, s. 311, & ultra vires, (ii) an order that 
defts. transfer the sums back to the respective 
reserve funds, & (ili) for an injunction 
restraining defts. from transferring any sums 
from any of those reserve funds to their 
general rate fund. Defts. contended that 
the spending of the money was not ultra vires. 
Alternatively they counterclaimed for a 
declaration that the sums of £5,000 might 
have been charged against revenue :—Held : 
(1) the language of Oldham Corpn. Act, 1925, 
s. 311 (1) (g) was imperative, & the transfer 
of the sums of £5,000, not being one of the 
purposes mentioned in that paragraph, was 
ultra vires; (2) it would have been ultra 
vires the defts. to have spent money upon the 
relief works in question out of the revenues 
of the three undertakings & the declaration 
asked for in the counterclaim could not be 
made.—A.-G. v. OLDHAM CORPN., [1936] 
2 ANE. R. 1022; 100 J. P. 8¥5; 52 T.L. XR. 
649; 80 Sol. Jo. 654; 34 L. G. R. 605. 


Add. Annotations :—Apld. Deuchar v. Gas 
Light & Coke Co., [1925] A. ©. 691; A.-G. v. 
[1929] 2 Ch. 291 Consd. 


1000a. 


aU0S: Add. Annotaiions 


A.-G. v. Smethwick Corpn. (1932).96 J. P. 
105 ; ‘A. -G. v. Racecourse ‘Betting Control 
Board, [1935] Gh. 34. Refd. A.G. v. West- 
minster City Council, [1924] 2 Ch. 416; A.-G. 
v. Tynemouth Union, [1930] 1 Ch. 616. 


1000. Add. Annotation :—Refd. Re Lee, Behrens & 


Co. (1932), 48 T. L. R. 248. 

By commons conservators.]-—— It is 
within the powers conferred upon the 
Wimbledon & Putney Commons Con- 
servators, a corpn. constituted under the 
provisions of the Wimbledon & Putney 
Commons Act, 1871, c. cciv., to pay pensions, 
annuities, or superannuation allowances to 
persons in their service who shall retire from 
such service by reason of age, infirmity, or 
otherwise.— WIMBLEDON & PUTNEY COMMONS 
CONSERVATORS v. TUELY, [1931] 1 Ch. 190; 
100 L. J. Ch. 773; 1441. 7.310; 477. L. R. 
17; 74Sol. Jo. 819; 29 L. G. R. 78. 





. Add. Annotation :—As to (2) Refd. Deuchar 


v. Gas Light & Coke Co., [1925] 5 A. O. 691. 


:—Distd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
Consd. Kreditbank Cassel G. m. b. H. v. 
Schenkers, [1927] 1 K. B. 826. Refd. Under- 
wood v. Bank of Liverpool, Underwood v. 
Barclays Bank, {1924] 1 K. B. 775; Liggett 
(Liverpool) v. Barclays Bank (1927), 137 
L. T. 443; British Thomson-Houston Co. v. 
Federated European Bank, Ltd., [1932] 2 
176. 


1033. Add. Annotation :—Refd. Attwood v. Llay 


Main Collieries (1925), 70 Sol. Jo. 265 


1048. Add. Annotation :—Refd. The Jupiter, No. 3, 


[1927] P. 122. 


Part X.—Contracts. 


1108. Add. Annotations :—As to (1) Apld. Higgins 


v. Northampton County Borough (1926), 90 


J. P. 82. Refd. Shipley Urban District 
Council v. Bradford Corpn. (1935), 179 
L. T. Jo. 475. 


1126. Add. Annotation :—Refd. Nixon v. Erith 


1127a. 


U. O., [1924] 1 K. B. 819. 

——— Local authority acting under 
Housing of Working Classes Act, 1890 (c. 70).] 
—The words of sect. 56 of the above Act must 
be read distributively, & as meaning that if the 
local authority’s district is an urban district 
it shall have the same power of contracting 
that an urban sanitary authority has under 
the Public Health Acts, & if its district is a 





- yural district the power which a rural sanitary 


1127b. 


authority has under those Acts, with the 
result that in the former case the authority 
cannot, when acting under the Act of 1890, 
contract otherwise than under its common 
seal if the value or amount of the contract 
exceeds £50.—- NIXON v. ERITH URBAN 
CouncliL, [1924] 1K. B.819 938 L. J. K. B. 
7563; 131 L. T. 308; 88 J. P. 115; 40 
T. L. R. 878; 68 Sol. Jo. 5837; 22 L. G. R. 
448, C. A. 








.}—Pltfs. claimed to have a 
written contract dated Mar. 17, 1921, under 
which they agreed to erect fifty-eight concrete 
workmen’s dwellings for deft. borough recti- 
fied so as to give effect to what was alleged 
to have been the common intention ‘‘ of the 


PART IX. SECT. 6, SUB-SECT. 5.— 
B. (a). 


Corporation under Native Land 


8a. 
Act, 1909—To member of committee. 


TATAURANGI, TAIRUAKENA o. Mu 
Carr, (1937) N. Z. L. R. 688.—N.Z. 


PART IX. SECT. 6, SUB-SECT. 5.— 
B. (d). 


1059 ti. ———.}-Pltfs. had demised 
by parol for one year the land to F. 
& put him in possession. Shortly 
atlerwacda defta. pnteccd, turned him 
out & retained possession. On the 
trial it was contended that F. bein 
tonant in posseasion the action shoul 


have been brought in his name, & not 
in that of plitfs., & pltfs. were non- 
suited. In support of a rule to set 
this non-suit aside it waa contended 
that the corpn. could only demise 
unger seal & the parol demise to 
¥. was therefore void & the baat 
nropeny made pltfs. :—Held he 
emise was void.—StT. ANDREW’S 
COLLEGE TRUSTERS v. GRIFFIN (1853), 
1 P. EK. I. 80.—CAN. 


PART X. SECT. 1, SUB-SECT. 1. 


sd. Co-operative association— 
to oS or boa a to 
for or services-—R. S. O., 

1877 (c. 158). oy Osean Co-oPrfEena- 
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TIVE STONE CUTTERS’ weak ae 
CLARKE (1880), 31 OC. P. 280.— AN. 


PART X. SECT. 2, SUB-SECT. 1. 


ai, —— Position sible § pepe 
from corporation.}—TR OaN Co. 

v. Mont (1868), 14 Gr. 385.—CA 
ee 


i. Municipal 

Act 1926.}-—-The requirement of the 
seal under sect. 24 of Municipal Dis- 
trict Act, 1926, is not merely directory, 
but mandatory & the fact that the 
written a nlication for the consent of 
the Minis r was under the seal of deft. 
municipality is not a sufficient .com- 
phe with this requirement.—POOLER 
CIA. MUNICIPAL DISTRICT, 

fiosat 3 3 W. W. R. 754.—CAN. 











arties ’’ when the contract was drawn up. 
he contract was entered into between 
& deft. borough & was under their seal. H. 
aan ently assigned the contract to pltfs. : 
: even if there were a common 
mistake the contract of Mar. 17, 1921, could 
not be rectified because, having regard to 
_ sect. 174 of the above Act, deft. borough were 
incapable of entering into a contract with H. 
other than a contract under seal, 80 that when 
a tender was made by H. & accepted, there 
was no contract come to.—HIGeiIns (W.), 
Lrp. v. NORTHAMPTON CORPN., [1927] 1 Ch. 
128; 96 L. J. Ch. 38; 186 L. T. 235; 90 


—Hel 


J. P. 82. 
Annotation :—Refd. Shiple 
Bradford Corpn. (1936), Ch. 375. 
1131. Add. Annotation :—Refd. 

U. C., [1924] 1 K. B. 87. 


1183. Add. Annotation :—Refd. Crediton Gas Co. 
v. Orediton U. C., [1928] Ch. 447. 


1134a, —— —— —— ——.]—A firm, of which 
deft. was the sole surviving member, were 
employed as architects. Four 
the work was conipleted dry rot broke out 
in floors laid over concrete, a large area of 
which was laid on the ground floor of the new 
It was alleged that, in corre- 
spondence which passed between the parties 
after the dispute arose, deft., in consideration 


buildings. 


mente Leah treater errno a A Pennetta hel! += R PRe 


PART X. SECT. 2, SUB-SECT. 4. 


1128 1. General rule—Contract over 
£50 in value—How calculated.|—-The 
‘“ value oramount *’ ofa contract within 
Public Health (Ireland) Act, 1878, 
s. 210 (1), is the amount which, in the 
light of the facts within the con- 
pie pa of the parties, & in reference 
to which the contract ia made, would be 
recoverable by the contractor from 
the sanitary authority on completion. 
—MUNRO v. MALLOW URBAN DISTRICT 
CounciL, (1911) 2 I. R. 130.—IR. 


PART X. SEOT. 3, SUB-SECT. 3. 


PY {. .}—Where the purposes of a 
corpn. requires work to be done or 
oods supollca the corpn. cannot take 
he benefit of a contract for work or 
oods & refuse to pay on the ground 
hat tho contract is not under seal.— 
Porpy & HENDERSON Co., LTD. v. ST. 
PATRICK PARISH CORPN., [1917] 3 
Ww. W. R. 710.—CAN. 


PART X. SECT. 4, SUB-SECT. 1.—B. 


sl. To restrain city taking script from 
Province—In lieu of cash.}—Interim 
injunction granted to restrain city 
from acript in lieu of cash relief 
from Province.—-Re WaTSON v. ED- 
MONTON, (1936] 4 D. L. R. 424.—CAN. 


PART X. SECT. 5, SUB-SECT. 1.— 


A. (a) 


ti.—— ._}—Where a workman 
is hired to do work for a corpn. by a 

reson who has no authority to hire 

m, & the corpn. has not ratified the 
employment, the fact that he does the 
work does not create the relationship 
of employer & workman between him 
& the corpn.—STUART v. PENNANT 
Sonoot Disraicr, (1927] 2 D. L. R. 
940; [1927] 1 W. W. R. 949; 21 
Sask: L. R. 465.—CAN. 








Urban District Council v. 


Nixon v. 





vol. XIi1.—Corporations. Cases 1127b—1214. 


of the corpn. refraining from suing, undertook 
to put the work right at his own expense :— 
Held: deft. was liable under the subsidiary 
contract, although that contract was not 
under seal, as the seal was unnecessary.— 
LEICESTER GUARDIANS v. TROLLOPE (1911), 
75 J. P. 197; 2 Hudson’s B. C., 4th ed., 419. 


1185. Add. Annotation :—Consd. Nixon v. Erith 
U. O., [1924] 1 K. B. 819. 


1148. Add. Annotation :—Refd. Burnham-on-Sea 
Urban District Council v. Channing (1983), 
77 Sol. Jo. 177. 


1165. Add. Annotation :—Apld. Crediton Gas Co. 


v. Crediton U. O., [1928] Oh. 447. 


11786. Add. Annotation :—Refd. Berners v. Flem- 


ing, [1925] Ch. 264. 


Erith 


1184. Add. Annotation :—Refd. Craven-Ellis v. 


Canons, Ltd., [1936] 2 All EK. R. 1066. 


years after 











PART X. SECT. 5, SUB-SECT. 1.—B. 


se. tight of corporation to enforce con- 
tract.)—The municipal committee held 
an auctiuz 49 3e]l to the highest bidder 
& contract ertitling bim to take for 
one year all the :weenings of that town, 
that were tu be collected regularly in 
certain gocowne _belonging to the 
municipal committec. The contract 
was knocked down to deft.. who paid 
one-third down & agreed to pay tho 
balance by monthly instalments, & 
signed the Hist of bids, as well as a 
document embodying all the terms of 
the contracts, both of which documents 
were also signed by the president of 
the committee, but neither of which 
was under tho seal of that corporate 
body. The committee sued deft. for 
the unpaid balance of the price of the 
contract :—f/eld > notwithstanding the 
imperative provisions of Punjab Munl- 
cipal Act, 1911, 8. 47, if deft. had 
received benefit from the contract at 
the expense of the committee, he must 
pay for what he had actually received 

enjoyed, as if there was an implied 
contract between the parties: & the 
absence of a contract under the seal 
of the corpn. was therefore no answer 
to the action brought by the com- 
mittee. — GUJRANWALA MUNICIPAL 
COMMITTEE v. FazaL DuN (1929), 
I. L. Rh. 11 Lah. 121.—IND. 


PART X. SECT. 5, SUB-SECT. 4. 

sg. Sale of land—FPart performance. ] 
—In an action by a town for the 
balance of the Puruaromeney. under 
an agreement for the sale of land :— 
Held: there had been sufficient part 
erformance of the agreement to render 
he defence founded on Town Act, 
1927, 8. 23, of the lack of the corporate 
seal, unavailable.—Bow ISLAND v. 
HALPIN, (1936) 1 W. W. R. 401; 2 
D. L. R. 237.—CAN. 
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1185. Add. Annotation :—Refd. Craven-Ellis v. 
Canons, Ltd., [1936] 2 All E. R. 1066. 

1198. Add. Annotations :-~Distd. Nixon v. Erith 
U. C., [1924] 1 K. B. 87. 
v. Canons, Ltd., {1936} 2 All E. R. 1066. 


1205. Add. Annotation :-—Consd. Michaud v. Mon- 
treal (City) (1923), 92 L. J. P. O. 161. 
1214. After this case add :--- 


.}—See Law of Property Act, 1925 
(c. 20), s. 180 (3). 


Refd. Craven-Hllis 


PART X. SECT. 7. 


sil, Ulira vires contract — Benefit 
received b corporation -— Duty to 
account.|-—-CoUNTY OF HALTON »v. 
TOWNBHIP OF TRAFALGAR, [1927] 4 
D. L. hk. 134 ’ 6) QO. hL. R. 45.—CA ° 


sp. Contract for construction of ter- 
mind warehouse —Construction.|—By 
an agreement, contained in a bye-law, 
between deft. city & pltf. co., the latter 
agrecd to construct a terminal waro- 
house in the city & to expend on such 
construction over $500,000. The co. 
further covenanted that the amount 
of securitios to bo sold by it should be 
not less than $700,000, of which 
approximatel; $500,000 should be 
used in constructing the warehouse & 
in the purchase of equipment, the 
bajance to be used “ for working capital 
& oe expenses.” The city 
covenanted that ‘for & in considera- 
tion of the co. constructing & con- 
tinuously operating a terminal ware- 
house ” in accordance with the agrce- 
ment the city guaranteed that for ten 
years the co. would earu a net profit 
of 7 per cent. on the amount invested 
in the construction & equipment of the 
warchouse. The co. constructed 
equipped a terminal warehouse & 
began to operate it. In an action by 
it on the city’s said covenant :—Held : 
since the co. had not borrowed approxi- 
mately $200,000 to be used “‘ for work- 
ing capital & opera ne expenses,” the 
action failed. The contention that the 
co.’s covenant to provide itself with 
working capital & operating expenses 
was an independent & collateral cove- 
nant which did not go to tho root of the 
matter was not sustainable.—-VICTORIA 
CoLp STORAGE & TERMINAL WARE- 
HOUBE Co., LTD. & PORTER v. VICTORIA 
Ciry, {1938] 1 W. W. R. 742.—CAN. 


Cases 1218—1279. HnaLisnh aND Emprmre Dicest SupPLEMENT. 


Part Xl.—Liability and Remedies in Tort. 


1218. Add. Annotation :—Distd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 


1228. Add. Annotations :—Distd. Lagan Nawiga- 
tion Co. v. Lambeg Bleaching, Dyeing & 
Finishing Co., [1927] A. O. 226. Refd. Man- 
chester Oorpn . v. Farnworth (1929), 46 
T. L. R. 85; Blundy, Clark & Co. v. London 
& North Eastern Ry. Oo., [1931] 2 K. B. 334. 


1224. Add. Annotation :—Refd. Blundy, Olark & 
Co. v. London & North Eastern Railway 
(1981), 100 L. J. K. B. 401. 


1225. Add. Annotations :—Consd. Scammell v. 
Hurley, [1920] 1 K. B. 419. Refd. Phillips v. 
ee Hygienic Laundry OCo., [1923] 2 

832 ; aaron Iron & Coal Co. 
MiMellas. [1934] A .C. 1; Monk v. Warbey, 
[1935] 1 K. B. 75. 


1227. Add. Annotations :—Consd. Blundy, Clark 
& Co. v. London & North Eastern Railway 
(1981), 100 L. J. K. B. 401. Refd. Welden v. 
Smith, [1924] A. C. 484. 


1228. Add. Annotations :-—Refd. Sasa hi v. Port 
of London Authority, [19382] 1 K. B. 336; 
Swain v. Southern Ry. Co., [1938] 3 All E. L. 
705. 


1229.’ Add. Annotation :—Consd. Farnworth v. 
Manchester Corpn., [1929] 1 i. B. 533. 


1280. Add. Annotation :—Consd. Manchester 
Corpn. v. Farnworth (1929), 46 T. L. R. 85. 


1281. Add. Annotation :—Consd. Farnworth v. 
- Manchester Corpn., [1929] 1 K. B. 533. 


1285. Add. Annotation :—Refd. Pronek v. Winni- 
peg, aac - Lake Winnipeg Ry. Co., 
[1933] A. C 

1235a. —— arts a lobed Act a canal was vested 
in appl -» who were required by the Act to 
apg the navigation & locks, & all works to 

hereafter executed for the improvement 
thereof, in an efficient state for the traffic 
thereon. Applts. raised the coping on both 
sides of one of their locks & the banks behind 
it to prevent the lock from being flooded. 
Reaps., adjacent landowners, objected that 
the effect of the works was to pen back the 
water in the part of the canal above the lock 
& to occasion the flooding of their lands, & 
applts. removed the rae, without prejudice 
to their righte, but they did not reduce the 
height of the banks :—Held: there being no 
evidence of negligence, applts., in constructing 
works in the exercise of their statutory powers 
for the protection of their navigation, were 
. not liable for the flooding of resps.’ lands.— 
LAGAN NAVIGATION Oo. v. LAMBEG BLEACH- 
ING, DYEING & FINISHING Oo., {1927} A. C. 
226 ; 96 L. J. P. O. 25; 186 L. T. 417; 91 
J.P. 46; 25 L.G. RB. 1, HL 


1236. Add. Annotation :—Consd. Howard—Flan- 
ders v. Maldon Corpn. (1926), 135 L. T. 6. 
1248. Add. Annotations :-—Refd. Manchester Co 
v. Farnworth (1929), 45 T. L. R. 85. : 
Simeon, [1937] 8 All EB. R. 149. 
1248. Add. Annotation :—Refd.. Herniman  v. 
- Smith, [1938] A. C. 305. 


1261. Add. Annotations :—Apld. Percy v. Glasgow 
Corpn., [1922] 2 A. O. 299. Consd. Fisher v. 
Oldham Corpn., [1930] 2 K. B. 864. Refd. 
Re Carroll, (1931] 1 K. B. 317. 


1262. Add. Citations :—86 J. P.201; 20L.G. R. 605. 


1262a. ——— By solicitor conducting proceedings 
for corporation—Corporation not MablJe.]— 
EGGINGTON v. LICHFIELD CORPN. (1855), 5 
BK. & B. 100; 24 L. J. Q. B. 360; 26 L. T. 
O. 8. 27; 19 J. P. 819; 1 Jur. N.S. 908; 
119 E. R. 418. 
Annotation :—Retd. Flood v. Jackson, [1895] 2 Q. B. 21. 
1262b. ——— By police appointed by watch com- 
mittee—Borough corporation not liable.|— 
* The police appointed by the watch com- 
mittee of a borough corpn., if they arrest & 
detain a person unlawfully, do not act as the 
servants or agents of the corpn. so as to 
render that body liable to an action for false 
imprisonment.—FISHER v. OLDHAM CORPN., 
[1930] 2 K. B. 364; 99 L. J. K. B. 669; 143 
L. T. 281; 94 J.P. 182; 46 T. L. R. 890; 74 
aoe Jo. 299; 28 L. G. R. 203; 29 Cox, 0. C. 


1263. Add. Annotations :—Refd. Tolley v. Fry 
(1929), 46 T. L. R. 108; Watt v. Longsdon 
(1929), 98 L. J. K. B. 711; Chapman v. 
Ellesmere (19382), 101 L. J. K. B. 876. 


1266. Add. Annotation :—Refd. Sorrell v. Smith, 
{1925] A. C. 700. 

1275a. .]—A public corporate body, although 
not formed for the ta hee uisition of gain & 
making no profits, is liable to pay damages 
in respect of injury caused by its negligence,— 
A.-G. & Doms v. BASINGSTOKE OORPN. 
(1876), 45 L. J. Ch. 726; 24 W. R. 817. 
notation :—Refd. Glossop v. Heston & Isleworth L. B. 

4i879), 12 Ch. D. 102. 

1277. Add. Annotations :—Consd. Strangeways- 
Lesmere v. Clayton, [1036] 1 All E. R. 484. 
Distd. Lindsey County Council v. Marshall, 
[1986] 2 All E. R. 1076. Refd. Fisher v. 
Oldham Corpn., [1930] 2 K. B. 8364; Dryden 
v. Surrey County Council & Stewart, [1936] 2 
All E. R. 635. 

1278. Add. Annotation :—Refd. Knott v. London 
County Council, [1934] 1 K. B. 126. 

1279. Add. Annotations :—Refd. Skilton v. Epsom 

, & Ewell Urban District Council, [19386] 2 
All E. R. 50; Newsome v. Darton Wrban 
District Council, [1938] 1 All E. R. 79. 
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PART ian SECT. i sdetapaghe > 

1252 Hi. DaRtT- 
MOUTH CORFN. (1 (142 Too. Ss. R, 287. 
—OAN. 


Hosprrau 
yore ern 8. CG. 


PART XI. SECT. 4, SUB-SECT. 2. 


li, —— ~——~—.}-~Hospita) liable for 
the negligence of nurses after an opera- 
tion.—-NYBERG v. ProvosT MUNICIPAL 


whe ee 


Boarp, 


rary. — Library Bo Board ator 
1D. L. R. 379; 69 O. L. R. 618.—OCAN. 


PART XI. SEOT. 6. 
gi. —— ——.}—-A ocorpn. has no 


ropuenoe apart from ite property or 
trade. It cannot maintain an action 
for libel merely affecting nal 
reputation. It cannot bring a prose- 
cution for words which merely affect ita 
honour or dignity.—-Mao0NnGa aoe Tay 
run (1985), I. L. R. 


mg Ma 1idL R 
—OAN. 


WInpsoR, [1927} 


v. Mauna TUN 
13 Ran. 297.— 


a 
<P ene ee eee 
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Vol. XI.—Corporations. Cases 1886-1377. 


Part XIl.—Criminal and Quasi-Criminal Proceedings. 


1286. Add. Annoiations :—Refd. R. v. Cory, [1927] 


1 K. B. 810; Law Society v. United Services 


a Ltd. (1933), 103 L. J. K. B. 81, 


1288. Add. Annotations :—Consd. Griffiths v. 
Studebakers, [1924] 1 K. B. 102. Refd. BR. v. 
Leinster, [1924] 1 K. B. 311; Allen v. White- 
head: (1929), 45 T. L. R. 655. 


1292. Add. Annotation :—As to (2) Refd. R. v. 
Cory, {1927} 1 K. B. 810. 


1292a. -]—(1) An indictment will not 
lie against a corpn. either for a felony or for 
@ misdemeanour involving personal violence 
under Offences against the Person Act, 1861 
(c. 100), s. 81. 

(2) Criminal Justice Act, 1925 (c. 86), 
8. 33, is mere machimery to avoid the incon- 
venience arising from the fact that previously 
& corpn. could not be indicted at assizes, & 
does not alter the substantive law so as to 
render a corpn. liable to be indicted where 
peony it was not oe nage v. CORY 

ROTHERS & Co., [1927] 1 K. B. 810; 96 








L, J. K. B. 761; 196 L. T. 785 ; 28 Cox, 0. 0. 


1298. Add. Annotation :—Refd. Gough v. Rese 
(1929), 46 T. L. R. 108. 

1297. Add. Annotations :—Consd. R v. Cory, [1927] 
1K. B. 810. Refd. Griffiths v. Stud shakers, 
[1924] 1 K. B. 102. 


1298. Add. Annotation :—Refd. R. v. Cory, [1927] 
1 K. B. 810. 


1308. Add. peril ee a Leyton U. O. v. 
Wilkinson, [1927] 1 K. B. 853. 


1803a. —— Effect of Criminal Justice Act, 1925 
at gs. 88.|—-R. v. OoRY BrotuEers & Co., 
1292a, ante. 


1804. Add. Citations :—27 Cox, C. O. 225; 16 
Cr. App. Rep. 181. 
After this case add ‘‘Sce, now, Criminal 
Justice Act, 1925 (c. 86), s. 83.” 

1307. Add. Annotation :—Refd. Re Carroll, [1931] 
1 K. B. 317. 

13808. After this case add ‘‘ Appeal by case stated 
from justices—Recognisance—How made.}— 
See MaaistratTHs, Vo). XXIXIII., p. 413, 
No. 1229.”’ | 


Part XIIIl_—Delegation of Authority for Particular Purposes. 


1313. Add. Annotation :—Refd. Birkdale District Electric Supply Co. v. Southport Corpn., 


[1926] 4. 


O. 355. 


Part XV.—-Legal Proceedings by and against Corporations, 
their Members and Officers. 


1829. Add. Annotation :—Refd. Leyton U. O. v. 
Wilkinson, (1927] 1 K. B. 858. 

13830. Add. Annotation :—Refd. Leyton U. C. v. 
Wilkinson, [1927] 1 K. B. 858. 

1865. Add. Citation :—on appeal (1880), 5 App. 
Oas. 473, H. L. 
Add. Annotations :—Refd. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691; A.-G. 
v. Leeds Corpn., [1929] 2 Ch. 291. 





1866. Add. Annotation :—Consd. Brown v. Dagen- 


ham U. D. O., [1929] 1 K. B. 737. 


1370. Add. Annotations :—As to (1) Consd, Brown v. 


Dagenham U. D. C., [1929] 1 K. B. 737. 
Refd. Fisher v. Oldham Corpn., [1930] 2 
K. B. 364. 


1377. Add. Annotation :—Consd. Cotter v. National 


Union of Seamen, [1929] 2 Ch. 58. 


PART XII. 
, mi, ——.}--Objection to a magis- F t 
proceeding with a preliminary splash Holle 
ing Fay geet a an oo. ae the 
gTroun being a corpn. the offence 
oharged be prosecuted by indict- ee he 


uld 
ment only, is without force since the 
ae aL eee 782 of the Criminal) 


ROBERTSON’S BAKERIES 
Lap, Gss1y, 8D. L. R. 437; 65 Can. 
©. ©. 168; 43 B.C. R. 377 CAN. 


Possessing skin of protected 
antral. -~A limited co. may, under 
sect. 8 of Birds & Animals Protection 
at hoowiteiy Uaving I The possession 
0) 0 Pp on 
okins of meh Alt yes Mle te —ALFO 

WMAN, Lrp. (1934 me 
5 BN.S 8. W. 261; 51N.8. W. 


PART XV, SECT. 4. 


of statutory 
power s— Action by Attorney-General. 
pone. ody. constituted under 
Commonwealth ane 
agree ite ‘petutary ower, the A.-G. 
or the Commonwealth on behalf of 
the public, whether private injury has 
or has not been all » bas a right to 
compan & to emer on a 
on necessary, 
injunction ,~ OOMMON WEALTH & A. 4G. 
a ee aes v, eee 


BoOaRD 
(1930), 5 30 oC. L Rn 1; 13 (1927) Argus 


a declara 


what name—Truastees o 
sedis je pie brought action agains 
defta. for a mandamus to compel] them 
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to provide for a debt due to him by the 
trustees of a school section. Thewrit was 
against defts. personally, but contained 
a statement that they were trustces, 
etc., & that deft. D. was secretary. 
Evidence was taken as to the existence 
of the debt, & the case came on for hear- 

ing under the pleadings & evidence :— 
Held; the trustees could only Be sued 
in their corporate, nate — v. 
DAVInsON (1877), R. HE. D. 37. eo nOAN. 


PART XV. SEOT. 5, SUB-SECT. 1. 


f - —— ———.])— Sass 0. oie 
NICHOLAS MUTUAL BENEriT omer’ 
L305 j 4 


WINNIPEG, 1936 
DL 7 eet a affd., 
(agit 8. 0. i. 4105 2 Be eee igre 





.Cases 1409—1536a. 


1409. Add. Annotation :-—Refd. Everett v. Grif- 
fiths, [1924] 1 K. B. 941. 


Spor. 94.—HABEAS CORPUS. | 


1411a. To whom addressed.}—If it had been 
necessary to enforce the writ [of habeas 
corpus), the writ would have had to have been 
amended by adding to it the name of Mr. B. 
or some other responsible officer of the 
Society. Iam unable to find in the books any 
record of any case where habeas corpus has 
issued ainst a corporation ¢o0 nomine. 
Crown Office rule 55, which provides for a 
writ of mandamus directed to companies & 
corporations being served on such ’& so many 
persons as are competent to do the act 
Pia le uired to be done, is silent with regard to 
eas a ge (SLESsER, L.J.).—Re CARROLL, 
{1931] 1 B. 317; 100 L. J. K. B. 113; 
144 L. T. 383 ; 95 J.P. 25; 47T. L. R. 125 ; 
75 Sol. Jo. 98; 29 L. G. R. 152, ©. A. 


1488. Add. Annotation :—As to (1) Refd. Chowood 
v. Lyall, [1929] 2 Ch. 406. 


1493. Add.. Annotation :—Refd. Iberian Trust, 
Ltd. v. Founders Trust & Investment Co. 
(1932), 48 T. L. R. 292. 

1493a. ——.}—Pltf. co., which had 
transferred certain shares in another co. to 
deft. co. upon certain terms, brought an 
action against deft. co. in orc'er to recover a 
certain proportion of those shares, & obtained 
an order against deft. co. for the ‘* return ”’ 
of those shares within fourteen days of the 
date of the order. That order was not served 
,upon deft. co. or its directors until the lapse 
of six weeks from the date of the order. The 
copy of the order which was served upon 
deft. co. & upon its directors did not have 
indorsed upon it, as required by R. 8. C., 
Ord. 41, r. 5, @ memorandum stating the 
penal consequences of disobedience to the 
order. Deft. co. having failed to soap 2 
with the order pltf. co. sought to enforce 
order by attachment of two of the directors 
of deft. co. under R. S. C., Ord. 42, r. 31 :— 
Held: (1) the order could not be enforced 
by attachment of the directors of deft. co., 
because they had not been served with a copy 
of the order indorsed with a memorandum as 
to the penal coneeauentes of disobedience, as 
required by R.S. O., Ord. 41, r. 5; (2) the 
remedy against a director of a co. by attach- 
ment given by R. S. C., Ord. 42, r. 31, was 
an alternative remedy, & pltf. co. could not 
pursue that remedy unless they were also in a 
Poece to proceed against deft. co., & that 

hey could not do because the copy of the order 
-served upon deft. co. did not comply with 

R. 8. C., Ord. 41, r. 5.—IBERIAN Trust, LTp. 

v. FounpERS TRusT & INVESTMENT CoO., 
Lrp., (19382] 2 K. B. 87; 101L. J. K. B. 701; 

147 L. T. 399; 48 T. L. R. 292; 76Sol. Jo. 249, 
1495. a Annotation :—Folld. R. v. Poplar B. C., 
cp. , R. v. Poplar B. C. (No. 2), 

[1922] 1 K. ‘B. 05. 








PART XV. SECT. 8. 


18041. To whom addressed.}——When 
mandamus proceedings lie against a 
munioipa) corporation, it is the better 
practice to make parties the members 
of council & officere whose alleged 
delinquencies are involved. R. (READ) 


38 922) 3 
L. Re 684 — 


NA ape t DrsTricr No. 
ae WwW. R. 


PART XV. SECT. 10, SUB-SECT. 3.—C. 


ad. Bye-laws.}—A clerk in the office 
of the treasurer of a municipal corpn., 


ENGLISH AND Empire Dicest SUPPLEMENT. 


1496. Add. Annotation :—Refd. Re Carroll, [1931] 
1K. B. 317. 

1502. Add. Annotation :—Refd. Iberian Trust, 
Ltd. v. Founders Trust & Investment Co. 
(1932), 48 T. L. R. 292. 


1508. Citation :—For ‘(13 T. L. R. 56” read 
‘* [1897] W. N. 7.” 
1510. Add. Annotation :—Refd. R. v. Stepney 


Corpn., Hz p. Walker & Sons, Ltd. (1932), 
102 L. J. K.B. 113. 
1520. After this case insert ‘‘ See, further, CROWN 
PRACTICE, Vol. XVI., pp. 405, 406.’’ 


1522. Add. Annotation :—Refd. Lazard Bros. & 
ae v. Midland Bank, Ltd. (1932), 49 T. L. R. 

1526. Add. Annotations :—As to (1) Réfd. New 
York Life Insce. v. Public Trustee, [1924] 2 
Ch. 101 ; Swedish Central Ry. v. Thompson, 
[1924] 2 K. B. 255. As to (2) Refd. Em- 
pieye ’ Liability Assce. v. Sedgwick Collins 
(1926), 95 L. J. KB B. 1015. 


1527. Add. Annotations :—Refd. New York Life 
.. Insce. v. Public Trustee, [1924} 2 Ch. 101; 
- Employers’ Liability Assce. v. Sedgwick 
. Oollins (1926), 956 L. J. K. B. 1015. 


1628. Add. Annotation:—As to (1) Refd. Sabatier 
v. Trading Co., [1927] 1 Ch. 495. 


1529. Add. Annotations :—Consd. New Zealand 
Shipping Co. v. Thew (1922), 8 Tax Cas. 
208; Bradbury v. English Sewing Cotton Co., 
[1923] A. C. 744; Swedish Central Ry. v. 
‘Thompson, [1925] A.C. 495. Apld. Egyptian 


Delta Land & Investment Co. v. Todd, [1929] 
ae yee Refd. Baelz v. Public Trustee, [1926} 


1581. Add. Annotation :—Expld. & Distd. The 
Lalandia, [1933] P. 56. 


1532. Add. Annotation :— Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 


1584. Add. Annotation :—Consd. The Lalandia, 


[1933] P. 586. 
1536. Add. Annotations :—-Consd. The Lalandia, 
[1933] P. 56. Refd. Wilcocks v. Pinto 


(1924), 69 Sol. Jo. 178. 


15386a. Agent primarily carrying on own business. } 
—Pltfs., the owners of a vessel damaged in 
collision with a vessel owned by defts., a 
foreign corpn., served a writ upon a member 
of an English firm, E..M. & Co., who acted 
as defts.’ agents. The writ was served at 
KE. M. & Co.’s London offices. Defts. moved 
to set aside the writ & service on the ground 
that they were not resident within the juris- 
diction. It appeared that E. M. & Co. were 
one of defts.’ Oke i in this country for the 
booking of freight, issue of passenger tickete, 
& the ordinary pu Epos for which ghip’s 
brokers are employe The only remunera- 
tion received by them was the customary 
agents’ commission, & they had no concern 
with the management of deft. corpn. The 
only name appearing on the door of E. M. 


not be the custodian of the bye- 
laws of the corpn., is not compellable 
to produce any of them, upon his 
cross-examination on an affidavit made 
by him on behalf of the corpn. for Ao 
on a motion to which the corpn. 

party: -—-WILSON 0. FLEMING (io00e 

P. R. 303.—CAN. 


857; 70 
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1544a. 
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& Co.’s offices was their own name, but 
upon the window of the ground floor their 
name was exhibited as agents for the deft. 
corpn. together with the names of other 
foreign shipping cos. for whom E. M. & Co. 
acted :—Held: E. M. & Co. were a firm 
who ‘‘sold”’ & did not ‘‘ make” contracts 
on behalf of defts., & defts. did their business 
in this country ‘‘ through”? E. M. & Co. & 
not “by” them; defts. accordingly, were 
not resident within the jurisdiction & the 
writ & service must be set aside.—THE 
LALANDIA, [1938] P. 56; 102 L. J. P. 11; 
ae L. T.97 ; 49 T. L. R. 69; 18 Asp. M. L. ©. 


1587. Add. Annotations :—Refd. New York Life 


Insce. v. Public Trustee, [1924] 2 Ch. 101; 
Swedish Central Ry. v. Thompson, [1924] 2 
2K. B. 255. 


15640. Add. Annotations :—Refd. New York Life 


Insce. v. Public Trustee, (1924] 2 Ch. 101; 
Sif tiga onus Ry. v. Thompson, [1924] 2 


Manager cf London branch.}—Pitf. 
issued a writ against deft. co. & A., ita 
managing director, & the writ was served 
upon A. Some years ago the co. had 
established a branch of their business in 
London under the management of A., who 
had, in obedience to (os. (Consolidation) Act, 
1908 (c. 69), s. 274, on behalf of the co. 
registered himself as a person resident in the 
United Kingdom authorised to accept service 





1544b. 


1557. Add. 


Vol. XIII.—Corporations. Cases 15386a—1604. 


of process, & the evidence showed that, 
although at the date of the service of the writ 
upon A. the co. had long ceased to carry on 
trade in London, yet certain administrative 
activities, e.g., the remittance of dividends 
to shareholders, were then being carried out 
there, & at no other place, on behalf of the 
co. :—Held: (1) upon the evidence, deft. co., 
at the date of the service of the writ upon A., 
had a place of business within the United 
Kingdom, within sect. 274 of the above Act, 
& service upon A. was effective service upon 
the co.; (2) evenif the co. had not at the date 
aforesaid a place of business within the 
United Kingdom, such service was effective 
service upon the co.—SARATIER v. TRADING 
.O., {1927} 1] Ch. 495; 96 L. J. Oh. 211; 136 
L. T. 574; 71 Sol. Jo. 104. 


On person authorised to accept 
service—Sufliciency of indorsement of writ & 
affidavit of service.|—-FEsTER FoTHERGILL & 
HARTUNG v. RUSSIAN TRANSPORT & INSUR- 
ANCE Co., [1927] W. N. 27, C. A. 


See, also, COMPANIES, No. 8527a, ante. 





1546. Add. Annotation :—Refd. Sabatier v. Trading 


Co., [1927] 1 Ch. 495. 


1548. Add. Annotations :—Refd. Republica de 


Guatemala v. Nunez, [1927] 1 K. B. 669; 
Richardson v. Richardson, [1927] P. 228. 


Annotation :---Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (1926), 
05 L. J. K. B. 1015. 


Part XVI.—Dissolution. 


1608a. On equity of redemption—Companies Act, 


1929 (c. 28), s. 296.]—In 1899 a limited co. 
mortgaged to the trustees of a will certain 
leasehold properties by way of absolute 
assignment subject to the equity of redemp- 
tion. In 1910 the co. went into liquidation, 
& in 1913, the trustees having called in the 
mtge., the co. made default & the trustees 
appointed a receiver. In 1916 the co. was 
dissolved, the income of the property being 
at that time insufficient to meet the mtge. 
interest, & nothing was done in respect of 
the equity of redemption as the liquidator 
considered it to be of no value. The value 
of the property having since largely increased, 
the surviving trustee claimed to be entitled 
to the property absolutely, & the Crown 
claimed the equity of redemption as bond 


vacantia :—~Held : (1) Cos. Act, 1929 (c. 28), 
s. 296, did not apply, as that sect. was not 
retrospective, & (2) after the disappearance 
of the legal entity which had the right of 
rederaption the Crown was entitled to the 
property as bond vacantia.—Re WELLS, 
SwINBURNE-HANHAM v. HOWARD, [1933] Ch. 
29; 101 L. J. Ch. 3486; 148 L. T. 53 48 
T. L. R. 617, C. A. 


1604. Add. Annotations :—Distd. Re Wells, Swin- 


burne-Hanham v. Howard, [1983] Ch. 29. 
Refd. Morris v. Harris, [1927] A. O. 252; 
Re Katherine et cie, Ltd., [1932] 1 Ch. 70. 
After this case add :— 


-.J—See, now, Companies Act, 
1929 (c. 23), s. 296. 


business in Engiend, but not registered of a writ for service upon the co. fn 
bor ca on business in Tasmania, London.—PorT Huon FRurroRowERs’ 
The writ was served in London:—~ CO-OPERATIVE ASSOON. 


Lip. v. 
}~A writ was issued Held: the writ must be set aside, as LARKINGON (GaMUPL), Lap. (1924) 
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m i. See, ae ee 8 
against a oo., registered & carrying on there was no authority for the issue 20 Tas. L. R. 1 
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CORROBORATION. 


See BASTARDY ; CRIMINAL Law; EvIDENCE. 


COUNCILS. 


See LocaL GovERNMENT ;5 METROPOLIS. 


COUNTY BOROUGH COUNCIL. 


See LocAL GOVERNMENT. 
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14. 
18. 


19. 


COUNTY 


Vol. X1I.—County Courts. Cases 14—138a. 


COURTS. 


Part 1.—Courts, Judges and Officers Generally. 





Add, Citation: O. 91. 

‘above Act’’ in the holding refers to 15 & 16 
Vict. c. lxxvii. 

Before this case add ‘‘ See, now, County 
Courte Act, 1924 (c. 17).” 


Before this case add ‘“ 
Courts Act, 1924 (c. 17).” 


Add. Annotation :-—As to (1) Consd. A. W. 
v. Cooper & Hall, [1925] 2 K. B. 816. 


21. ‘ See, now, County 


Part I].—Liability and Protection of Judges and Officers 
of Court. 


49. 


61. 


65. 
66. 


70a. 


71. 
71a. 


Add. Annotation :—Refd. Domine v. Grims- 
dall, [1937] 2 All E. R. 119. 


Add. Annotations :—Apld. Freeborn v. Leem- 


ing, [1926] 1 K. B. 160; Morriss v. Winter 
(1929), 45 T. L. R. 643. Refd. Copper Export 
Assocn. Inc. v. Mereey, Docks & Harbour 
Board (1932), 48 T. L. R. 542. 


Part 111.—Jurisdiction. 


Add. Annotation :—Apld. Parsons v. Burgess 
(1927), 48 T. L. R. 7138. 
Add. Annotation :—Consd. Upton v. Farmer 
(1930), 142 L. T. 526. 
Action for breach of promise of marriaga.|— 
Resp. brought a county ct. action agaiist | 
ape for the return of money & articles, 
leging that the parties had promised to 
marry one another & that appct. had broken 
the promise. Resp. contended that the 
action was brought on a bailment, which was 
within the county ct. jurisdiction :——Held : 
in substance the claim was for damages for 
breach of promise of marriage, & a writ of 
prohibition must issue.—PARSONS v. BURGESS 
(1927), 96 L. J. K. B. 787; 188 L. T. 1343 43 
T. L. R. 713. 
Add. Annotation :—Folld. 
Barton, [1924] 2 K. B. 88. 
Question of repairs—Under Increase of Rent 
& Mortgage Interest (Restrictions) Act, 1920 
(c. 17).J—Deft. was the tenant of a tied 
public-house with living accommodation, 
of which pltfs. were the landlords. In 1910, 
the house was let to deft. at a rent of £75 
per annum for three years. At all material 
es the ratable value was £68. After 
certain intermediate tenancies at rente less 
than two-thirds of the ratable value, deft. in 
Dec. 1920, took from pltfs. a new lease: 
‘* To hold the said premises with the a spr urte- 
nances unto the tenant from Mar. 26, 1920, 
for the term of seven years... at the 
early rent of £120.” The reason for the 
ie rent was a trade revival which 
had caused a grea 
licensed trade of the house. The con- 
ditions of the new lease as to repaira were 
more onerous for the tenant than thdése of 
the old. In an action by the landlords for 
rent, the tenant contended that the repairing 
clause amounted to a prohibited increase :~— 
Held: the question as to repairs could only 


Brakspear py. 


t improvement in the 


be decided by the county ct., & the High Ct. 
had no jurisdiction on this point.—Brak- 
SPEAR (W. H.) & Sons, Lrp. », Barron, 
[1924] 2 K. B. 88; 93 L. J. K. B. 801; 131 


ae 588; 40 T TL. R. 807; 68 Sol. Jo. 

18. 

| $3. Add. Citation :—sub nom. GLENNIB v. DEL- 
MAR, 1 L. M. & P. 402. 

92. Add. Citation :—sub nom. SUEILS v. Rarr 
(1849), 7 C. B. 116; 137 E. R. 47. 

99. Add. Annotation :-—Consd. Hg) tian Delta 
Land & Investment Co. v. Todd, [1929] 
A.C. 1. 

106. Add. Annotation :—Consd. Egyptian Delta 


Land & Investment Co. v. Todd, [1929] A. C. 1. 


138a. Guarantee—-Payment by Instalments.]-—By 
a contract in writing between H. H. & a 
cycle manufacturing co., H. H. reatiostad 
the co. to supply him with a bicycle & under- 
took in consideration of their doing so to 
pay to appct. corpn. a deposit & the balance 
of the purchase-price by instalments at the 
address of appct. corpn., which was within 
the district of the S. county ct. Hy an agree- 
ment in writing between S. Hf. & appct. 
corpn., S. H., who did not reside or carry 
on business within the district of the S. 

* county ct., agreed that, in consideration of 
the bicycle being supplied to H. HU. ‘ on the 
terms of the said order, should H. H. make 
default in due payment of any instalment or 
instalments of the price ’’ of the bicycle ‘“ the 
whole sum shall immediately become due & 
1 will, on demand, pay the same to you in 
London.’ The bicycle was supplied to 
H. H., who paid certain instalments of the 
purchase- price & then made default. Appct. 
corpn. then sought to sue S. H. in the S. 
county ct. on his guarantee for the balance 
due :—Held: the pro d action was 
founded, mainly if not wholly, on a contract 
for the sale of goods for which payment 
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Cases 188a—211. 


143a. Partnership 


was to be made by instalments within 
County Ct. Rules, Ord. II., r. 1 (3), & not 
merely on the guarantee, so that it could not 
be brought in the S. county ct., but must be 
brought in the ct. for the district in which 
deft. resided or carried on business as pro- 
vided by r. 1 (1) (a).—R. v. SHOREDITCH 
County CourT REGISTRAR, Lx p. SAXON 
FINANCE CORPN., Lrp., [1938] 1 K. B. 402; 
[1937] 4 All KE. R. 231; 107 L. J. K. B. 140; 
158 L. T. 878; 54 T. L. R. 53; 81 Sol. Jo. 
964, D. C. 


1389a. ———- -—-— Issue of summons before leave 


obtained—lIrregularity.]|—-On Jan. 30, 1924, a 
tenant of a dwelling-house within the Rent 
Restrictions Acts lodged two plaints in the 
West London county ct., the one under 
sect. 12 (3) of the Act of 1920 for apportion- 
ment of rent, & the other under sect. 14 (1) 
of the same Act for certain sums paid by 
him in respect of rent which, as he alleged, 
was irrecoverable by his landlord. These 
sums were, by sect. 8 (2) of the Act of 1923, 
recoverable on or before Jan. 31, 1924, but 
not afterwards. The claim for apportion- 
ment could regularly be brought in the West 
London ct., but the claim for repayment 
could not be brought in that ct. without the 
leave of the judge or registrar on an applica- 
tion supported by an affidavit. No affidavit 
was sworn until Feb. 6, 1924. Notwith- 
standing this the plaint was :ntered, a plaint. 
note under the seal of the ct. was given to 
pitf., & a summons was issued, all bearing 
the date Jan. 30, 1924. By Ord. 7, r. 2, a 
summons to appear to a plaint shall be dated 
. of the day on which the plaint was entered, 
& the date thereof shall be the commence- 
ment of the action :—-Held: (1) the irregular 
entry of the plaint & issue of the summons 
before the necessary leave had been obtained 
did not deprive the county ct. of jurisdiction 
to hear the action, but the irregularity could 
be waived by deft. ; (2) as deft. had appeared 
to the summons & raised a defence in no way 
challenging the jurisdiction of the ct., he had 
waived the irregularity; the action must 
therefore be taken to have commenced on 
Jan. 380, & pltf. was entitled to recover.— 
PRINGLE v, Haves, [1925] 1 K. B. 5733 04 
L. J. K. B. 458; 182 L. T. 785, C. A. 


actlion—Commencement in 
wrong county court—Jurisdiction to hear 
under 1919 Act, s.10.|—R. v. LAILEy, JUDGE, 
Ex p. KorrmMan, No. 244a, post. 


147a. ——- Claim for declaration as to future pay- 


ments—Involving payment of sums exceeding 

rescribed limit.j—Where an action was 

rought in the county ct. to recover a money 
claim under an agreement, & also for a 
declaration as to future payments under the 
agreement :—Held: the county ct. judge 
had no power to make a declaration which 
might involve the bayrient of sums of money 
by deft. in exceas of the limit of £100 pre- 
scribed by 1888 Act, s. 56.—Smiru v. Smits, 
[1925] 2 K. B. 144; 041. J. K. B. 818; 133 
L. T. 845, D. C. 


notation :-—Refd. Humber Conservancy Board v. Federated 


148. After this case add ‘‘Sum lent beyond 


jurisdiction—Action for relief under Money- 
lenders Act, 1900 (c. 57).)—See Mongy & 
MONEY-LENDING, No. 377a.”’ 
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197. Add. Annotation :—Consd. Dudley & District 


oo Bldg. Soc. v. Gordon, [1929] 2 K. B. 


188a. Duty of judge to make order—On proof of 


* 


right to possession.]|——The words ‘‘ may 
order ’’ in 1888 Act, s. 138, are enabling words 
only, but where the legal right of a landlord 
to the possession of premises has been 
established it is the duty of the judge, not- 
withstanding the permissive form of the 
sect., to make an order for possession. In 
exercising the discretion given him as to 
the period for the coming into operation of 
the order, the judge must fix a period reason- 
ably adjusted to the circumstances of the case, 
including the nature & term of the tenancy. 
The county ct. judge in two cases of weekly 
tenants whose tenancies had been validly 
terminated by notice to quit, refused to 
make any order in one case, & in the other, 
while making an order, postponed its opera- 
tion for twelve months :—Held: this was 
not a judicial exercise of his discretion, in 
either case.—SHEFFIELD CORPN. v. LUXFORD, 
SAME v. MORRELL, [1929] 2 K. B. 180; 98 
L. J. K. B. 512; 141 L. T. 265; 93 J. P. 
235; 45 T. L. R. 491; 73 Sol. Jo. 367, D.C. 


198b. Terms of order—Postponement of operation 


—What must be considered.|—SHEFFIELD 
Coren. v. LUxForD, SAME v. MORRELL, 
No. 198a, ante. : 


205. Add. Annotation:—Refd. Rye v. Purcell, 


206. Add. 


[1926] 1 K. B. 446. 


Annotation :—Refd. Re Keystone 
Knitting Mills Trade Mk., [1929] 1 Ch. 92. 


206a. Claim for declaration.|—-(1) The county ct. 


has no jurisdiction to entertain a claim for a 
declaration in an action in which no sum of 
money is claimed. Stiles v. Ecclestone, 
No. 211, post, overd. 

Upon a contract for the sale of real property 
at a price exceeding £500 the vendor brought 
an action in the county ct. against the pur- 
chaser, claiming a declaration that deft. had 
forfeited the deposit paid under the contract 
by deft. to stake-holders, who were not 
parties to the action, & that he was entitled 
to receive payment of the deposit from the 
stake-holders. No other claim appeared in 
the plaint or the summons or the parti- 
culars of claim :—Held: the county ct. had 
no jurisdiction to entertain the claim, (1) on 
the above ground, & (2) on the further 
ground that the claim was for partial specific 
performance of an agreement for the sale 
of property within 1888 Act, s. 67, where the 

urchase-money exceeded £500, the amount 
limited by that sect.—DrE Vries v. SMALL- 
RIDGE, [1928] 1 K. B. 482; 97 L. J. K. B. 
244; 188 L. T. 497, 0. A. 


Annotation :—Consd. Upton v. Farmer (1930), 142 L, T. 526. 
206b. ———.]—-Observations as to declarations in 


county cts.—HUMBER CONSERVANCY BOARD 
v. FEDERATED Coat & Saiprina Co., Lrp., 
[1928] 1 K. B. 492; 97 L. J. K. B. 186; 138 
L. T. 884; 17 Asp. M. L. C. 338, D. C. 
———.]—See, also, Nos. 147a, 212. 


208. Add. Annotation :—Consd. Smith v Smith, 


[1925] 2 K. B. 144. 


209. Add. Annotation :—Refd. Upton v. Farmer 


(1980), 142 L. T. 526. 


211. Add. Annotation :—N.F. De Vries v. Small- 
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ridge, (1928] 1 K. B. 482. 


212. Add. Annotations :—Distd. Davey v. Robinson, 
[1923] 1 K. B. 563. Apld. Smith v. Smith, 
[1925] 2 K. B. 144. Folld. De Vries v. 
Smaliridge, [1928] 1 K. B. 482. Consd. 
Upton v. Farmer (1930), 142 L.T.526. Refd. 
Humber Conservancy Board v. Federated 
Coal & Shipping Co., [1928] 1 K. B. 492; 
Woodrow v. Trawlers (White Sea) & Grimsby 
(1929), 141 L. T. 676. 

Add. Annotations :—Consd. Upton v. Farmer 
(1930), 142 LL. T. 526. Refd. De Vries v. 
Smallridge, [1928] 1 K. B. 482; Olive v. 
Paynter, [1932] 2 K. B. 666. 

After this case add “In remitted action. ]— 
See No. 378a, post.’’ 7 


To cross-reference before this case add “‘ See 
S. C. J. (Consolidation) Act, 1925 (c. 49), 
s. 203.” 

235. For ‘* Not within jurisdiction ’’ read “* Within 
jurisdiction.’’ 


-|—De& VRIES v. SMALLBIDGE, No. 206a, 


213. 


221. 


235a. 





ante, 
240a. 





——— After mortgage of interest by 
legatee.]—Legatees. who have mtged. their 
interest in a legacy will be restrained from 
prosecuting a suit in the county ct. to obtain 
payment of the same from the exors.— 
payee v. Brown (1857), 26 L. J. Ch. 

244a. Partnership—Action for dissolution or winding 
up—Effect of denial of partnership on juris- 
diction.]|—(1) The jurisdiction conferred by 
1888 Act, s. 67 (7), which gives the county ct. 
power to entertain actions for the dissolution 
or winding-up of a partnership where the 
property does not exceed the value specified, 
is not limited to an action in which the 
existence of the pe alleged by pltf. 
is admitted by the deft., but extends to an 
action in which it is not so admitted. 

(2) An action in which pltf. claims a 
declaration of partnership between himself 
& deft. & an account of his share of the 
profits of the partnership business is in sub- 
stance an action for the dissolution or winding 
up of a partnership within 1888 Act, s. 67 (7). 

(3) Where, contrary to 1888 Act, 5s. 75, an 
action in the county ct. for the dissolution or 
winding up of a partnership is brought in a 
district other than that in which the partner- 
ship is being carried on, the county ct. judge 
before whom the action comes has a dis- 
cretion under 1919 Act, s. 10, to hear & 
determine it.—R. v. LAILEY, JUDGE, Ez p. 
KorrMAn, [1932] 1 K. B. 568; 101 L. J. 
a B. 321; 146 L. T. 316; 48 T. L. R. 208, 

7. 

244b. ———- ———- What amounts to—Action for 
declaration & account. ]—R. v. LAILEY, JUDGE, 
Ez p. KorrmMan, No. 244a, ante. 


Vol. XII.—Oounty Courts. Cases 212—34la. 


249. Add. Annotations: — Consd. Rossiter v. 
Langley, [1925] 1 K. B. 741; Russoff v. 
Lipovitch (1925), 94 L. J. K. B. 355. Refd. 
De Vries v. Sparks (1927), 1837 L. T. 441. 
rae Turner v. Watts (10927), 44 T. L. R. 


257a. Right of solicitor to practise—-Without sign- 
ing court roll.j}—An admitted solr. of the 
Supreme Ct. has a statutory right to practise 
in the county ct. when it is exercising its 
bkpcy. jurisdiction & may therefore do so 
without signing the roll of the ct. as required 
by Ord. 54, r. 7, of the County Ct. Rules, 
1903-382.—Re Dustor (No. 29 of 1931), 
[1934] Ch. 280; 103 L. J. Ch. 180; 150 
I. T. 126; 60 T. L. R. 883; [1983] B. & 
C. R. 228, C. A. 


272a. ——- ——- ———.]--Re BANE v. FoxaLt & 
CANFOR IN THE COUNTY CouRT oF NORFOLK 
(1856), 20 J. P. Jo. 293. 


295. Add. Annotation :—-Refd. Salter v. Lask, 
11923] 2 K. B. 798. 
297. Add. Annotation :—Refd. Salter v. Lask, 


[1923] 2 K. B. 798. 


315a,. —-— Disputes in relation to fishing boats— 
Merchant Shipping Act, 1894 (c. 60), s. 387. ]— 
Pitfs., who were the owners of a steam 
fishing boat, brought an action in the county 
ct. against deft., who was a member of the 
crew of the boat, claiming a sum as money 
_lent by them to deft. Deft. alleged in 
defence that the sum claimed had been paid 
to him as wages; &, further, that the county 
ct. had no jurisdiction, the question between 
the parties being a dispute concerning wages 
within above sect. which could only be 
dealt with by a superintendent thereunder. 
At the trial it was found as a fact that the 
sum claimed had been lent. to deft., & that 
there was no real dispute concerning wages: 
—Held: the county ct. had jurisdiction to 
entertain the action notwithstanding the 
sect., inasmuch as that ct. had all along had 
jurisdiction to entertain an action for money 
lent & the sect. did not cither expressly or 
by implication exclude that jurisdiction ; &, 
further, the jurisdiction of the super- 
intendent under the sect. did not arise until 
a party to the dispute called him to decide it, 
é& here no party had called upon him to do 
s0.—STURLEY v. POWELL, [1930] 1 K. Bb. 
677; 99 L. J. K. B. 197; 142 L. T. 484; 
46 T. L. R. 236; 18 Asp. M. L, C. 97. 


Add. Annotation :—Refd. Bartlam v. Evans, 
[1936] 1 K. B. 202. 


827a. ——— Appearance—Ralsing defence not chal- 
lenging jurisdiction.J)—PRINGLE v. I[IALES, 
No. 139a, ante. 


326. 


Part 1V.—Remitted Actions. 


$31. After this case add ‘‘ Action for relief under 341a. —--- Damages for personal injury.]—In 


Money-lenders Act, 1900 (c. 51).] —- See 
Money & MongEY-LENDING, No. 4342.” 
335a. ——— Meaning of ‘‘ amount... remaining 
in dispute ’°—Discount retained on payment 
of claim.}—LEsE (A.) & Co., Lrp. v. BEATRICE 
STEPHENSON, LTD., [1932] W. N. 33; 1738 

L. T. Jo. 75, ©. A. 


J.8. 
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exercising his discretion under County Cts. 
Act, 1919 (c. 73), 8. 2, the judge ought to have 
serious regard to the gravity of the case & the 
magnitude of the interests involved & to the 
question whether deft. has prima facie a 
good defence to the action. 

Where in an action brought by a piltf. 
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Cases 841a—3788. ENciisH aND Empree Dicrest SupPLEMENT. 


who sustained grave injuries by the over- 
turning of the lorry in which he was a pas- 
senger against the owner of the lorry for 
damages for negligence, deft. applied before 
delivering her defence for security for costs 
& in default for the transfer of the action to 
the county ct., but by her affidavit in support 
made no allegation that she had a good 
defence on the merits :—Held: there was no 
sufficient material available for the exercise 
by the judge of his discretion ie making the 
order asked for, & accordingly that the order 
must be set aside.—STEVENS v. WALKER, 
[1986] 2 K. B. 215; [1936] 1 All FE. R. 892; 
106 L. J. K. B. 688; 154 L.-T. 550; 62 
T. L. R. 602; 80 Sol. Jo. 404, C. A. 


was some uncontradicted evidence tending 
to show that defts. had been convicted of a 
statutory offence in respect- of the fencing of 
the machine. On the application of defts. 
the judge in Chambers ‘made an order to 
transfer the action to the county ct. On 
appeal to the Ct. of Appeal :—Held: the 
application raised for consideration important 
matters of both fact & law, the judge in 
making the order to transfer the action had 
apparently exercised his discretion without 
having given due consideration to all these 
matters, & his order should be set aside 
& the action retained in the High Ct.— 
Priniies v. Lunoyp & Sons, Lrp., [1938] 2 
K. B. 282; [1938] 1 All BE. BR. 226; 107 


lL. J. K. B. 593; 158 L. T. 234; 564 T. L. R. 
337; 82 Sol. Jo. 111, C. A. 


-l—An order had been made 


Annotations :—Consd. Culver v. Beard, [1937] 1 All B. R. 
$01; Berridge v. Everard, [1938] 2K. B. 282; Phillips 
v. Lloyd & Sons, Ltd., [1938] Je All KH. R. 226. Refd. 


Evans v. Bartlam, (1937] A. C. 473. 841d. 








841b. 








-}—PItf. in an action for damages 
for negligence was an infant & a poor person. 
The injuries alleged were of a serious 
character, & might result in permanent 
injury affecting her earning capacity. Defts. 
applied to have the action transferred to 
the county ct. ‘The judge who heard the 
application had before him the statement 
of claim & the defence ; pltf.’s counsel urged 
‘that the transfer should not be ordered on 
the ground that the injuries were serious. 
,An order was made remitting the case to the 
county ct. Pltf. appealed : --Held: (1) there 
was a statutory discretion vested in the judge, 
& his excrcise thereof ought not to be dis- 
turbed unless it could be clearly shown that 
he had acted upon a wrong principle; (2) an 
order under County Cts. Act, 1919 (c. 73), 
8. 2, can be made in a poor persons case, since 
it does not order security for costs to be given 
but merely orders remission to the county ct. 
if security is not given.—CULVER v. BEARD, 
[1933] 2 K. B. 202, n.; [1937] 1 All KE. R. 
801; 81 Sol. Jo. 156, C. A. 





remitting to the county ct. an action in 
which the administrator of an infant, who 
had been killed in a motor accident, was 
claiming damages in respect of loss of expecta- 
tation of life :—Held: the case would involve 


.. considering whether a child was entitled 


$43. 


349a. ——— 


351. 


352. 


to greater damages in respect of loss of 
expectation of life larger than an adult, & 
also whether loss of enjoyment of life ought 
to be taken into account. These were 
difficult questions of law, which have not 
yet been decided, & therefore it was desirable 
that the case should be tried in the High 
Ct.—BERRIDGE v. EVERARD, [1938] 1 All 
E.R. 717; 54 TT. L. R. 462; 82 Sol. Jo. 1738. 


Add. Annotation :—Consd. Culver v. Beard, 
[1937] 1 All E. R. 301. 


Affidavit should contain allegation 
as to defence.|—STEVENS v. WALKER, No. 
341a, ante. 


Add. Annotation :—Refd. Culver v. Beard, 
(1937] 1 All BK. R. 301. 


Add. Citation :—91 L. J. K. B. 771. 











Annotations :—Ae to (1) Consd. Berridge ». Everard, [1938] Add, Annotation :—Consd. Culver v. Beard, 
1 All K. WR. 717; Phillips » Lioyd & Sons, Ltd., {1938) [19387] 1 All EB. R. 301. 
2k. B. 282, After this case add :— 
841c, ~~. |--On an application to a judge .j}-—-See, now, County Court Rules, 
of ara ae ae County Cts. Act, 1934 Ord. 33, r. 20. 
(c. 53), 8. 46, for the transfer of an action ee eee ‘ 
from that ct. to the county ct., the judge has opae: nebo He eee ie Meee cee “eee m 
a discretion to order either that the action 860. Add. Annotation :—Distd. Koffman v.-Sun- 


shall or shall not be transferred; but, in 
exercising that discretion, he should have 
regard to all material considerations whether 
of fact or law, such, for example, as the 
amount of the damages which may be 
recovered in the action, the soundness of the 
defence, & the probability of difficult 
questions of law arising at the trial, &, if 
he fails to have due regard to any of these 
matters, the Ct. of Appeal has jurisdiction 
to overrule his discretion & set aside his 
order. 

A girl aged sixteen employed in a factory 
at a wage of 18s. 6d. a week, while managing 
a machine in the course of her employment, 
had the thumb of her right hand cut off by the 
machine. She & her stepfather, a dock 
labourer, as her next friend & also on his 
own behalf, brought an action in the High Ct. 
against the proprietors of the factory for 


damages for alleged negligence & breach of |. 
statutory duty. Defts. denied negligence, & | 


pleaded contributory negligence, volenti non 
fit anjurta & common employment. There 


shine, [1932] 1 K. B. 606. 


878a. On jurisdiction of county court—Reduction 


of claim for damages—Alternative claim for 
injunction.|—-Where an action, commenced 
in the High Ct., has been transferred to a 
county ct. under 1919 Act, s. 1, the effect of 
sect. 4 of that Act is to give the county ct. 


- jurisdiction to deal with the matter equal 
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to or the same as that of the High Ct. 

Pitf. & deft. entered into an agreement, 
which provided that in the event of any 
preach thereof by deft. he should pay to 
pitf. in respect of each such breach a sum of 
£150 by way of agreed & liquidated damages. 
Pitf. alle that deft. had broken the agree- 
ment, & he brought an action in the High Ct. 
claiming the sum of £150 & an injunction. 
Pitf. afterwards applied, under 1919 Act, 
s. 1, to have the action remitted to a count 
ct., reducing the money claim to £90, 
claiming an injunction in the alternative. 
The master made an order for remittal. 
Pitf. then delivered particulars of claim, 


asking for £90 damages or in the alternative 
an injunction. 
the real object of the action was to obtain an 
injunction. On the action coming on for 
trial the county ct. judge declined juris- 
diction on the ground that in substance the 
action was for an injunction alone. On 
appeal to a Div. Ot., that ct. held that the 
county ct. judge had jurisdiction to entertain 
the action, & sent it back to him for trial :— 
Held: the decision of the Div. Ct. was 
correct.—-DAVEY uv. ROBINSON, [1923] 1 K.B. 
563 ; .92 L. J. K. B. 336; 128 L. T. 513; 39 
T. L. R. 163; 67 Sol. Jo. 246, ©. A. 


879. Add. Annotation :—-Consd. Davey v. Robinson, 


382. 


394. 


408a. Discretion of 


[1923] 1 K. B. 563. 


Add. Annotation :—Consd. Upton v. Farmer 
(1930), 142 L. T. 526. 


Add. Annotation :—Consd. Culver v. Beard, 
[1937] 1 All BE. R. 301. 


county court judge.|— 
An action founded on tort was remitted with- 
out any special order as to costs by the High 
Ct. to the county st. under County Cts. Act, 
1034 (c. 53), s. 40. & judgment for pltf. was 
given by the county ot. for £60 & costs. In 
the minute of the judgment as recorded no 
special direction appeared as to costs & the 
registrar proceeded to tax the costs on the 
High Ct. scale down to the date of remission 
& thereafter on column C of the county ct. 
scales. Thereupon deft. applied to the judge 
to amend the judgment by making the whole 
of the costs taxable on column C. ‘This 
application was successful. On apnea! by 
pltf. against the order of the county ct. judgzo 
directing the minute to be so amended :- -- 
Held : where in the opinion of the county ct. 
judge the action is one which ought properly 
to have heen commenced in the county ct. it 
is within his discretion to direct that the 
whole of the costs (both High Ct. costs 
before remitter & county ct. costs subse- 
quently) should be taxed on the appropriate 
county ct. scale. Therefore, in the present 
case, the whole of the costs were properly 
taxed on column C of the county ct. scales, 


He admitted, however, that |. 


Vol. XI.—County Courts. Cases 878a—420b. 


—Davrns v. DAvtus, [1928] 1 K. B. 8364; 96 
L. J. K. B. 1066; 187 L. T. 567, D. O. 


407a. Claim reduced by giving credit—Scale of 


costs—-Discretion of Court of Appeal.|—An 
action was brought in the High Ct. for 
£94 5s.1ld. The master in Chambers reduced 
the claim to £43 5s. 11d. by giving credit to 
deft. for £51, gave deft. leave to defend as to 
the remainder, & remitted the case to the 
County Ct. Deft. then entered a counter- 
claim, which the Ct. of Appeal found to be 
unfounded, but the facts upon which the 
counterclaim was based further reduced the 
claim to £14 10s. lld.:—Held: (1) in the 
circumstances there was no judgment in the 
High Ct. upon which costs on the High Ct. 
scale could be given. (2) The Ct. of Appeal 
exercising the discretion vested in the County 
Ct. Judge by the County Cts. Act, 1919 
(c. 738), 8s. 12, awarded costs on Scale " B”’ 
throughout the proceedings, refusing to make 
three separate orders as to costs. —TTARDMAN 
v. CAUSTON, [1936] 1 All FE. R. 61, C. A. 


408. Add. Annotation :—Refd. Hives v. Dawson 


(1927), 44 T. L. R. 37. 


410a. Discretion of county court judge—To deprive 


successful party of costs.|-—Where a pltf. has 
begun an action in the High Ct. & within 
twenty-one davs from issue of the writ has 
obtained, under R. S. C., Ord. 14, an order in 
respect of part of his claim whereby he may 
sign judgment for £20 or upwards either 
unconditionally or unless that sum is paid 
into ct. or to pltf.’» solr., & the remainder 
of pltf.’s claim is remitted to a county ct. 
with leave to defend, the judge of the county 
ct. has the same jurisdiction as a judge of 
the High Ct. over the costs of the whole 
proceedings, & he may order them to be taxed 
on the High Ct. or on the county ct. scale. 
But in deciding the scale on which they are 
to be taxed he must exercise his discretion 
judicially, & he is not entitled to deprive 
pitf. of the High Ct. costs of the Nigh Ct. 
proceedings unless pltf. has been guilty of 
some misconduct.—JENKINS & Co. v. SIMON, 
(1926) 1 K. KB. 111; 95 L. J. K. B. 973; 134 


& the ct. would not interfere with the L. T. 88; 42 7. L. R. 39; 70 Sol. Jo. 162, 


exercise of the  discretion.—GOADBY  v. D.C. ; . 
Orriper, [1938] 1 K. B. 641; [1937] 4 | Annotations --—Distd. Tardman ». Causton, [1086] 3 Al 
All B.R.-610% 107 Li J.Ch. 818 6158 To Te nee eee ona eo. ba ae 


Gallivan v. Warman (1930), 169 L. T. Jo. d27. 


420a. Recovery of less than £50--Joinder of 
actions— Whether total sums recovered to be 


51; 54 T. L. R. 239; 82 Sol. Jo. 35, C. A. 


404a. Duty of county court judge to specify scale of 
costs.]—In an action remitted from the High 


Ct. to the county ct., it is advisable that the 
county ct. judge should specify the scale on 
which costa are to be taxed. Semble: in 
the absence of any direction by him as to 
scale, the costs must be taxed in accordance 
with the scale applicable to the amount 
recovered. — GoLp BroTHEeRs & NasH, Lrv. 
ah sec (1925), 134 L. T. 151; 70 Sol. Jo. 


considered.|—GALLIVAN Vv. WARMAN (1930), 
169 L. T. Jo. 827; [1930] W. N. 06. 


SUB-SECT. 4,.--SCALE. 


420b. Costs up to remission costs in cause.]|—An 


action was remitted to the county ct., &, in 
the order remitting it, it was ordered that 
the costs up to the time of remission should 


be costs in the cause :—Held: the effect of 
the order was that the costs up to the time of 
remission were to be costs on the High Ct. 
scale, & the county ct. judge has no juris- 
diction to vary that order.--StvmMons & SON, 
Lrp. v. WILTSHIRE, [1938] 3 All E. R. 403 ; 
159 L. T. 205; 547. L. R. 1018; 82 Sol. Jo. 
604, C. A, | 


anit we :—Consd. Davies v. Davies (1927), 96 L. J. K. B. 


‘-404b. ——— Order for costs on higher scale— 
Necessity for certificate.}—A county ct. judge 
cannot award to pltf. in a remitted action 
costs on a scale higher than that applicable 
to the amount recovered without ivin a 
certificate in accordance with 1888 Act, s. 119. 
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Cases 488--685a. ENoiisn anp Empire Dicest SuPPLEMENT. 


Part V.—Procedure. 


488. Add. Annotation :—Generally, Refd. Friern 
Barnet U. O. v. Adams, [1927] 2 Ch. 25. 


455. Add. Citations :—81 L. J, Ch. 627; [1922] 
B. & C. R. 155. 


472, Add. Citation :—20 L. G. R. 587. 


472a. Increase of Rent & Mortgage Interest (Re- 
strictions) Act, 1920 (c. 17), 8. 5—Recovery 
of possession.]—-(1) Sect. 5 of Rent (Restric- 
tions) Act, 1920, is not a statutory defence 
or one of which notice must be given under 
County Ct. Rules, 19038, Ord. 10, r. 18. 

(2) The Div. Ct. thought that as no one 
had expressly mentioned the Rent (Restric- 
tions) Act in the county ct. they ought not 
to consider its effect. I do not agree with 
that decision. In my opinion the Act im- 
poses upon the county ct. judge the duty of 
deciding whether the property comes within 
its provisions &, if it does, whether he should 
make or refuse an order for possession 
(ScRUTYTON, L.J.).—SaLTerR v. LasK, [1024] 
1K. B. 754; 983 L. J. K. B. 685; 1380 L. T. 
823; 68 Sol. Jo. 420; 22 L. G. R. 296, O. A. 

sat ae on one (2) Folld. Lefevre v. Hirst (1931), 100 


489. Add. Annotation :—As to (2) Refd. Morriss 
v. Baines & Co., [19338] 1 K. B. 540. 


497a. —-— Application under Acuministration of 
Justice Act, 1920 (c. 81), s. 8—Discretion of 
judge to order trial without jury.J]—-On 
May 10, 1923, pltf. commenced proceedings 
claiming from defts. damages for personal 

’ injuries caused by the alleged negligence of 
defts.’ servants. Deftas. filed a defence deny- 
ing negligence & afterwards gave pitf. notice 
of an application to dispense with a jury. 
The application for trial without a jury was 
made under the above sect. The county 
ct. judge, without giving any reasons for his 
decision, ordered the trial of the action with- 
out a jury, & pltf. appealed against that 
order & alleged that the learned judge had 
not properly exercised his discretion :— 


Held: the above sect. did not give the county 
ct. judge an absolute power to order the. 
trial of an action without a jury; the sect. 
gave him a discretion which must be exer- 
cised judicially ; in this case there were no 
proper materials on which the learned judge 
could exercise his discretion judicially ; it 
would not be a proper exercise of the learned 
judge’s judicial discretion to dispense with a 
jury merely because it was inconvenient ; on 
the other hand it is not necessary for the 
judge to give his reasons for dispensing with 
a jury, but there must be some grounds 
for so exercising his discretion.—WINN v, 
LONDON CouUNTY COUNCIL (1923), 180 L. T. 
350; 88 J. P. 31; 40 T. L. R. 1063; 68 
Sol. Jo. 502, D. C. : 


497b. —-— —-— Onus on party objecting to jury.] 


—QOn an application in the county ct. for an 
order that an action be tried with a jury the 


.. county ct. judge is bound in law to make 


the order asked for, unless the party desiring 
to dispense with a jury under the above 
sect. establishes to his satisfaction that the 
action could be as conveniently tried without 
a jury. Further, the fact that the lists are 
congested is not a ground on which the county 
ct. judge is entitled to suspend a litigant’s 
right to trial by jury.—CaLcrarr v: LONDON 
GENERAL OMNIBUS Co., [1923] 2 K. B. 608; 
92 L. J. K. B, 1092; 129 L. T. 794; 39 
T. L. R. 466; 67 Sol. Jo. 641, D. C. 


Annotation :—Consd. Winn v. L. C. C. (1923), 130 L. T. 350, 
499a. ~-— Action in which fraud alleged—Whether 


mere allegation sufficient.|—-To come within 
the proviso to Administration of Justice Act, 
1920 (c. 81), 5. 2 (1), a relevant issue of frand 
must be raised, which will have to be decided 
in order to determine the rights of the parties, 
& it is not sufficient for pltf. merely to allege 
that deft. acted fraudulently.—EVERETT v. 
ISLINGTON GUARDIANS, [1923] 1 K. B. 44; 
92 L. J. K. B. 250; 128 L. T. 447 3 87 
J. P. 61, D.C. 


Part VI.—Trial, Judgment and Execution. 


526a. To refer to registrar—Necessity for consent 
of parties.J—Apart from the special cases 
referred to in County Cts. (Amendment) Act, 
1934 (c. 17), s. 20, a county ct. judge has no 
power to make an order referring the whole 
_ of an action to the registrar for inquiry & 
report, unless the parties consent thereto. 
Such an order if made without consent renders 
the proceedings void ab initio & is not cured 
by the subsequent conduct of the parties.— 
MoRGAN vu. CULLEN, [1936] 2 K. B. 324; 
[1986] 2-All &. R. 147; 105 L. J. K. B. 560; 

166 L. T. 245; 80 Sol. Jo. 425, C. A. 
Damages claimed.}—In an action 
for damages & an injunction in respect of 
alleged trespass, neither the precipe nor the 
particulars of claim stated the amount of the 
damages claimed. The iculars of claim 
stated that neither the value nor the reserved 
rent of the dominant tenement exceeded 
£100 per annum, but did not state the value 


534a. 
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584b. ‘Geer re 


or reserved rent of the servient tenement. 
The judge allowed two amendments of the 
particulars of the claim, the first, a statement 
that the damages claimed were £25; & the 
second, an allegation that neither the value 
nor the reserved rent of the servient tencment 
exceeded the value of £100 by the year :— 
Held: the county ct. judge had power under 
the above sect. to make the second amend- 
ment, & the first amendment also.— UPTON v. 
FaRMER (1930), 142 L. T. 526; sub nom. 
FarRMER v. Upton, 46 T. L. R. 252; 94 
J.P. Jo. 136. 


Rent of servient tenement. }— 
UPpron v. FarMEr, No. 534a, ante. 





585a. Action for ejectment—Action for recovery 


of possession appropriate.}—Where an action 
for ejectment is brought in the county ct. 
under County Courts Act, 1888 (c. 43), 8. 59, 
& the proper course would have been to 


554. 
563. 


565. 


578. 


578a. —— 


593. 
606. 
608. 
617, 


619. 


621. 


626. 


645a. 


claim recovery of possession under sect. 138, 


‘the judge has power & ought, under sect. 8?, 


to allow the amendments necessary to 
enable him to deal with the real rights of the 
parties.—Davy v. Maanus (1931), 47 T. L. BR. 
609; 75 Sol. Jo. 660, D. C. 


Add. Annotation :—Consd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155. 

Add. Annotations :—Consd. Jaeger Co. v. 
Jaeger (1929), 46 R. P. ©. 836. Refd. 
hg ae aro eae v. Air Council, [1927] 
2K. B. 517 

Add. Annotations :—Consd. Ord vz. 
{1923} 2 K. B. 432; 
P. 140; 
I. T. 252. 
K. B. 336. 

See, also, ESTOPPEL, No. 447a, post. 


Add. Annotations :—Refd. Scammell! v. 
Hurley, [1929] 1 K. B. 419; Desborough v. 
Portsmouth (1934), 27 B. W. C. C. 192. 
-}—A county ct. judge has 
no right to disriiss a workman’s claim for 
arbn., without Searing any evidence, on 
counsel stating in his opening that money 
paid into ct. by the employer, representing 
the full compensation due to date, had already 
been taken out by the workman. 

A judge has no right to non-sguit a pltf. on 
counsel’s opening (LoRD HANwortua, M.R.). 
—-DESBOROUGH v. PORTSMOUTH (1934), 27 
B. W. ©. C. 192, C. A. 

Add. Annotation :—As to (2) Refd. Campbell 
v. Pollak (1927), 48 T. L. R. 495. 

Add. Annotation :—Consd. Boyle v. Uxzion 
Coal Storage Co. (1935), 28 B. W. C. C. 49. 
Add. Annotation :—Consd. Boyle v. Union 
Coal Storage Co. (1935), 28 B. W. C. C. 49. 
Add. Citation :—15 B. W. ©. C. 43. 

Add. Annotation :—Refd. Mvore v. Cunard 
S.S. Co. (No. 2) (1935), 28 B. W. C. C. 469. 


Add. Annotations :—Consd. Mauners v. Man- 
ners & Fortescue, [1936] 1 All EK. R. 41. 
Refd. R. v. Copestake, Ax p. Wilkinson (1926), 
90 J. P. 191; Boyle v. Union Coal Storage 
Co. (1935), 28 B. W. C. C. 49; Moore v. 
Cunard S.S. Co. (No. 2) (1935), 28 B. W. C. C. 
469; Rowell v. Pratt, [1937' 3 AU EB. R. 660. 
Add. Annotation :—Refd. K. v. Newport 
(Salop) JJ., Bx p. Wright, [1929] 2 K. B. 416. 
Add. Annotation :—-Refd. Manners v. Manners 
& Fortescue, [1936] 1 All E. R. 41. 

—-— Goods already in possession of shertff.} 
—A. W., Lrp. v. COOPER & HALL, Ltn., 
No. 783a, post. 


Ord, 
The Koursk, (1924 ] 
Debenhams v. Perkins (1925), 133 

Apld. Conquer v. Boot, [1928] 2 








648a. —— Sum deposited by claimant to goods less 


677. 


684. 


than value of goods-—More than judgment 
debt & costs.}—Goods which had been taken 
in execution under a county ct. judgment 
were claimed by a claimant. The execution 
creditor did not admit the claim & claimant 
deposited with the bailiff under 1888 Act, 


Part Vil 


Add. Annotation :—Refd. Russoff v. Lipovitch 
(1924), 69 Sol. Jo. 276. 


After this case insert ‘‘ See, also, Nos. 566~ 
573, ante.”’ 


Vol. XIII.—County Courts. Cases 535a—690. 


651. 


652. 


8. 156, the sum of £26 which was considerably 
less than the value of the goods claimed, but 
was more than sufficient to cover the judg- 
ment debt & costs of the execution. The 
money was paid into ct. by the bailiff, who 
remained in possession of the goods, & an 
interpleader summons was issued. Before 
the return day of the interpleader summons 
the execution creditor gave notice that he 
admitted the title of claimant to the goods, 
& the bailiff withdrew from possession. 
Upon the taxation of the costs the bailiff 
claimed possession fees up to the date when 
the execution creditor admitted claimant’s 
title, upon the ground that under sect. 156 
he was bound to remain in possession until 
the amount of the value of the goods was 
deposited with him:—Held: as the £26 
was deposited with & taken by the bailiff 
under sect. 156 of the Act, he must be deemed 
to have taken it upon the assumption that 
it represented the amount of the value of 
the goods, & therefore he had no right to 
remain in possession or to possession fees 
after the date of the deposit.—Nkrwsum, 
Sons & Co., Lrp. v. JAmMgs, [1909] 2 K. B. 
384; 78 L. J. K. B. 761; 100 L. T. 852; 
53 Sol. Jo. 621, D.C. 

Add, Annotation :—Refd. Domine v. Cohen 
& Co., [1936] 1 All KF. kt. 55. 

Add. Annotation :—Refd. Sheffleld Corpn. v. 
Luxford, Same v. Morrell, [1929] 2 K. B. 180. 


6538a. Debt deposited with bailiff by third party— 


45 


Pending new instalment order.]—DPltf. ob- 
tained judgment against defts. for the sum of 
£53 88. payable in instalments of £2 monthly. 
One of these instalments being in arrear 
pitf. levied execution for the whole amount 
then owing & scized certain property. A 
friend of defts. then paid the bailiff the whole 
amount outstanding & costs of the execution, 
& was given a receipt stuting that the sum 
was paid as a deposit pending an application 
to the ct. It was intended that upon an 
application to the ct. deft. should pay the one 
instalment & the costs of execution & that 
a new order for payment for instalments 
should be made. The order made by the ct. 
followed these terms, but went on to add that 
if deft. did not pay the costs of execution, 
the so-called deposit should remain in ct. 
until further order :—Held: this course was 
quite irregular as it did not appear whether 
the friend paid the money as agent of 
defts. or otherwise. If he paid as such agent 
the debt was discharged & the execution was 
at an end, & no further order could be made 
with regard to it. If, in fact, he was not an 
agent of defts. no order could be made in 
respect of the said sum paid as a deposit as 
the person paying it was not a party to the 
action.—-DOMINE v. CoHEN & Co., [1936] 1 
All EK. R. 65, C. A. 


Annniation :—Refd, Domine v. Grimadall, [1037] 2 All E. R. 


Costs. 


686. Add. Annotation :—Refd. Temperance Loan 
Fund v. Erwood (1927), 187 L. T. 449. 

690. After this case add ‘‘--— —— Action by 
money-lender.|—Sce MONEY & MoniEyY-LEND- 
ING, No. 442a.”’ 


Cases 691—750b.  Enatish anp Empree Dicest SupPLEMenr. 


691. Add. Annotation :—Refd. Campbell v. Pollak, 
[1927] A. O. 782. | | 


601a. --—- Order for costs on lower scale.]—When 
the amount found due to pltf. is between 


County Ote. Act, 1888 (c. 48), s. 116 (1). 
& pltf. was entitled to costa on the High Ot. 
scale.—DEVERELL v. MILNE, [1920] Ch, 
52; 89 L. J. Ch. 305; 123 L. T. 565. 


£20 & £50 the scale of costs applicable is | 784a. Scale maxima exceeded—Powers of judge & 


Scale B, & a county ct. judge has no ‘holed 
diction to make an order for costs on a lower 
scale unless it be shown that pltf.’s action 
is frivolous or oppressive, or that there has 
been misconduct or dishonesty on his part. 
—Huaues (W.) & SON v. SATCHELL (1925), 
134 L. T. 93, D. ©. 


691b. ——— In remitted action.]|—JengcINS & Co. 
v. Sm=i0Nn, No. 410a, ante, 7 


698. Add. Annotation :—Refd. Campbell v. Pollak 
(1927), 43 T. L. R. 495. 


695a. —-—-.]—Pltf.’3 motor car, whilst being 
driven by his wife, was injured, as pltf. 
alleged, through the negligent driving of a 
motor lorry by a servant of defts. At the 
trial of the action in the county ct. the judge 
held that both sides were to blame, & gave 
judgment for defts., but allowed no costs. 
On appeal on the question of costs :—Held: 
on the facts found at the trial there had been 
negligence on the part of pltf.’s wife, & there- 
fore pltf. could not have succeeded whether 
there had or had not been negligence on the 
part of defts., & the county ct. judge had no 
discretion to deprive the successful defts. of 
their costs.—-JACKSON v. ANGLO-AMERICAN 
Ort Co., [1923] 2 K. B. 601; 92 L. J. K. B. 
1000; 128 L. T. 792; 67 Sol. Jo. 640, D. C. 


695b. —— Order for costs on lower scale.]—On a 
_ claim by an unsuccessful deft. against an 
insurance co. a8 third parties, for indemnity 
to an amount exceeding £50, judgment was 
given for the third parties. The county ct. 
judge, without giving any reasons, ordered 
the unsuccessful defts. to pay costs to the 
third parties on Scale B, applicable to cases 
where the amount does not exceed £50, the 
scale where that amount exceeds £50 being 
Scale C. It was not suggested that any facts 
existed to justify a special direction as to 
costs under 1888 Act, s, 113 :—Held: there 
was no jurisdiction to make the order.— 
BEVINGTON v. PERKS & BELL ASSURANCE 
Society, {1925] 2 K. B. 229; 04L. J. K. B. 
829; 183 L, T. 611, D.C. 
Annotation :—Apld. Hughes v. Satchell (1025), 134 L. T. 93: 


7220. ——— Joined with claim for specific perform- 
ances & damages. }—Pitf. sued deft. for breach 
of contract to let him a house-boat for a 
short period, claiming specific performance, 
an injunction & damages, & served deft. 
with notice of motion for an injunction. 

' Before the motion came on for hearing deft. 
let the house-boat to another person. This 
fact was disclosed when the motion came 
on, & the action proceeded to trial on the 

uestion of damages only, judgment being 

ereat given to pltf. for £25 damages & 
the coste of the action :—Held: the sub- 
stantial claim being for specific performance 
& an injunction, which could not be obtained 
owing to deft.’s having let the boat in breach 
of her contract, the case was not within 


789a, 


# 


750. 


750a. 


registrar.|—Under the County Ct. Rules, 
1936, no discretion is conferred on the county 
ct. judge to increase any item of costs beyond | 
the maximum allowed in the appropriate 
scale, except when under County Ct. Rules, 
Ord. XLVII., express power is given to him 
to certify for higher costs. 

In particular there is no power to increase 
the amount charged for ‘' instructions to 
counsel ’’ beyond the maximum scale charge, 
& the fee for brief to counsel can only be 
increased beyond the maximum in the scale 
by a certificate of the county ct. judge given 
at the hearing under County Ct. Rules, 
Ord. XLVII., r. 21 (1).—MURRaY v. REDPATH, 
Brown & Co., [1938] 1 K. B. 449; [19387] 
4 ANE. R. 478; 107 L. J. K. B. 166; 158 
L. T. 54; 64 T. L. R. 155; 81 Sol. Jo. 
1040, C. A. 


——~ Recovery of costs paid under protest.] 
—Pltf. & deft. by an agreement contracted 
(inter alia), that pltf. should pay certain 
costs to deft. Deft.’s solrs. sent in the bill 
to plitf., who paid it, but as to a part of it 
under protest, stating. that the agreement 
did not cover certain items, for the recovery 
of which she subsequently brought an action 
in the county ct. Deft. put in a special 
defence to the effect that as pltf. had not 
taken any steps to tax the bill pursuant to 
Solicitors Act, 1843 (c. 73), ss. 37, 38, 41, 
the action was not maintainable. The 
county ct. judge upheld this view, & refused 
to try the action :—-Held: he was wrong, & 
that be had jurisdiction to try the action.— 
MosLeY v. KITSON (1912), 57 Sol. Jo. 12; 
1L. J. (O. 0.) 71. 


Add. Annotation :—N.F. Warwick v. Butler 
& Lauritzen, [1925] 2 K, B. 204. 


——,|—Where under the above rule the 
registrar, on the application of a deft. who 
alleges that he neither resides nor carries 
on business within twenty miles from the 
ct., makes an order directing pltf. to deposit 
in ct. a sum of money as security for the costs 
of deft., the county ct. judge under r. ll, 
sub-r. 8, has power to vary or rescind the 
order so made,—WARWICK v. BUTLER & 
LAURITZEN [1925] 2 K. B. 204; 94 L. J. 
K. B. 657; 183 L. T. 240, D. C. 


750b. ‘‘ Court in which plaint is entered.’’—Court 


to which remitted action sent.)——Where an 
action of tort commenced in the High Ot. 
has been remitted to a county ct. in default 
of security for costs, that county ct..bgcomes 
“the ct. in which the plaint was entered,” 
& the judge may order aes to give security 
for costs under Ord. XII., r. 9, of the county 
ct. rules on the application of a deft. who 
neither resides nor carries on business within 
twenty miles of the ct.— RIDDLE v. PLAYLE, 
{1980} 1 K. B. 863; 90 L. J. K. B. 64; 142 
L. 7.92; 46T.L. R. 27; 73 Sol. Jo. 796, D.C. 


Vol. XTI7.—County Courts. Cases 757-—848. 


Part VIIl.—Appeals. 


157. Add. Annotation :—Consd. Conway v. New 
Ideal Homesteads, Ltd., [1936] 3 All E.R. 78. 


161. Add. Annotation :—Refd. Hives v. Dawson 
(1927), 44 T. I. R. 87. 


768a. —— -——.|—WaRWICK vy. Burien & 
LAURITZEN, No. 750a, ante. 
770a. On ground of perverse verdict.}—CREED v. 


Wriaar (1932), 73 L. Jo. 412, C. A. 


776a. Debt or damage claimed not exceeding £20.] 
—An appeal to the High Ct. against the 
decision of a county ct. judge granting a new 
trial is an appeal ‘in an action’’ within 
1888 Act, s. 120, & where the debt or damage 
claimed did not exceed £20 the High Ct. has 
no jurisdiction to hear the appeal unless 
applt. has obtained leave of the county ct. 
judge to appeal._-WaARD v. SNEIMAN (1925), 
138 L. T. 560; 41 T. L. R. 598, D. C. 

Annotation :—Retfd. Hives ». Dawson (1927), 44 T. L. R. 37. 


179a. Claim less than £20.]—There is no 
appeal without leave from a county ct. 
judge’s refusal to review a taxation of costs, 
where the amount claimed is less than £20.— 
Hivges v. Dawson (1927), 188 L. T. 288; 44 
Ae L. R. 87, D. O. 


7838a. Order for payment of possession fees of high 
bailiff—Under Ord. 27, r. 1 (2).j—-(1) A 
Div. Ct. has jurisdiction to hear an appeal 
from the decision of a county ct. jagdse who, 
under the above sub-rule has, on the appli- 
cation of the high bailiff, made an order 
against the execution creditors, who have 
directed the high bailiff to withdraw, for the 
payment of his fees. 

On May 15, 1924, the high bailiff of a 
county ct. under a warrant of execution 
purported to levy upon the goods of judg- 
ment debtors at their premises, & put a man 
in possession, The sheriff was then in pos- 
session of the goods under process of an 
earlier date, but not to the knowledge of 
the high bailiff, as the county ct. judge 
found. The high bailiff on taking posses- 
sion received from judgment debtors a docu- 
ment which stated that in consideration of 
his withdrawing from possession they autho- 
rised him at any time to re-enter & undertook 
not to remove any of the goods. On June 12, 
1924, the high bailiff on the instruction of 
the judgment creditors withdrew from pos- 
session. The execution was ineffective, ex- 
cept in so far as it brought the parties into 
negotiation with a view to a settlement. 





The high bailiff made an application to the - 


county ct. judge under the above rule, for 
an order for payment by the judgment 
creditors of his fees for keeping possession 
from May 15 to June 12. The county ct. 
judge found that the high bailiff did not 
withdraw from possession, but was in actual 
possession & not in mere walking posses- 
sion of the goods, & made an order for pay- 
ment of the fees claimed :—Held.: (2) the 
possession of the sheriff did not in the cir- 
cumstances prevent the high bailiff from 
taking & keeping such possession as would 
entitle him to claim fees; (3) there was 
evidence to support the finding of the county 
ct. judge that the high bailiff did not with- 


draw from possession, but kept actual as 
distinct from walking possession; & there- 
fore the order of the county ct. was right. 
—A. W., Lrp. v. Coopmrr & Hatz, LTop., 
[1925] 2 K. B. 816; 94 L. J. K. B. 831; 
188 L. T. 508. 

787a. —— dibdarg reset | question of law—-Whether 
‘‘judgment ’’ within 1888 Act, s. 120.]}— 
Daws v. Nerruesuie, Lrp. (1929), 168 
L. T. Jo. 518. 

789. Add. Annotations :—Consd. Ward v. Sneiman 
(1925), 183 L. T. 560. Distd. Lefevre v. 
Hirst (1931), 100 L. J. K. B. 733. Refd. 
Lloyd v. Cook, Goudge v. Broughton, Simson 
v. Miatt, Bartram »v. Brown, Barker v. 
Hutson, [1929] 1 i. B. 1083; Williams-Ellis 
v. Cobb, [1935] 1 K. 33. 310. 

797a. Exception from rule-~Appeal under Rent 


Restriction Acts.}—SALTER v. Lask, No. 
472a, ante. 








797b. -}—The general rule that it is a 
condition precedent to the raising by an 
applt. of a point of law on appeal from a 
county ct. that that point should have been 
raised at the trial of the action does not 
apply to cases within r. 18 of Increase of Rent 
& Mtge. Interest (Restrictions) Rules, 1920.— 
LEFEVRE v. Hirst (1931), 100 L. J. K. B. 788. 
Add. Annotation :---Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 


812. Add. Annotation :—-Apprvd. 
Blewett, [1936] 2 All KE. 4. 188. 

812a, —~-—,]—The rule that a point of law 
cannot be raised on appeal from a county 
ct. if it was not raised in the ct. below 
applies only to applt. Resp. can support 
the judgment at the hearing of the appeal 
upon any legal ground arising on the evi- 
dence.—WaALLER & Son, Lirp. v. THOMAS, 
(1921, 1K. B. 541; 90L. J. K. B. 6663; 125 
L. T. 21; 37 T. LR. 325; 19 L. G. R. 109. 

aes :—Refd. Isaacs v. Keech (1925), 94 L. J. K. B. 


809. 


Blewett — v. 





818. Add. Annotation :-~As to (1) Refd. Phillips 
v. Britannia Hygienic Taundry Co., {1923] 
1 K. B. 539. 
824a. —-—-—.]}--The same principles apply in an 
appeal such as this on questions of a right of 
way from a county ct. as have long been 
applied in regard to such issues where a 
trial has been before a jury. Indeed, the 
case of an appeal from a county ct. is, if 
anything, a fortiori: it is the only appro- 
riate tribunal of fact that can decide the 
issue whether or not a right of way is estab- 
lished, because that issue depends on whether 
the tribunal is satisfied that there has been, 
in fact, a dedication, which can only be found 
if the necessary intention has been made out. 
—~-WILLIAMS-ELLIs v. Cops, [1935] 1 K. B. 
310; 104L. J. K. B. 109; 152 L. T. 1383; 99 
J.P. 93; 51 T. L. R. 131; 79 Sol. Jo. 11; 
33 L. G. R. 89, C. A. 
Add. Annotations :—As to (1) Distd. Martin 
v. Stanborough (1924), 41 T. L. R. 1. Refd. 
Gayler & Pope v. Davies, [1924] 2 K. B. 76. 
Add. Annotation :—Refd. Conway v. New 
Ideal Homesteads, Ltd., [1936] 3 All E. BR. 
78. 


8382. 


846. 


47 


Cases 847a—1087a. 


847a. Necessity for.|—Pltf. in an action in the 
county ct. claimed £1 5s. 4d. damages for 
breach of contract, & judgment was given in 
his favour for that amount. Defts. applied 
to the county ct. judge for leave to appeal, 
which was refused. Defts. thereupon applied 
to the Ct. of Appeal for leave to appeal, 
Offering to pay pltfs. costs in any event. 
The attention of the Ct. of Appeal was not 
drawn to the County Cts. Act, 1888 (c. 43), 
8. 120, & per incuriam the ct. gave leave to 
defts. to appeal against the county ct. judge’s 
judgment. At the hearing of the appeal 
pltf. raised the preliminary objection that the 
Ct. of Appeal had no jurisdiction to hear an 
oppeat from the judgment of a county ct. 
Judge in an action for breach of contract 
where the claim was for less than £20, when 
the county ct. judge had not given leave to 
appeal :—Held: upon a consideration of the 
County Cts. Act, 1888 (c. 43), ss. 120, 124, 
there was no jurisdiction in the Ct. of Appeal 
to hear the appeal—Conway v. New IDEAL 
THomEstgans, Lrp., [19386] 3 All E. R. 78; 
155 L. T. 483; 53 T. L. R. 12; 80 Sol. Jo. 
878, C. A. 
851. 
' reference :—Order directing arbitrator under 
Agricultural Holdings Acts to state special 
» case.]|—See AGRICULTURE, No. 266gg, anle. 
852. Add. Annotation :—Consd. Leyton U. C. v. 
Wilkinson, [1927] 1K. B. 853. 


890a. —— All circumstances  considered.]— 
Security for costs will be ordered, although 
there is a point of law reasonably fit for 
argument, if the ct. considers it necessary, 
having regard to all the circumstances of 
the case.—-EVERETT »v. ISLINGTON GUAR- 
DIANS, [1923] W. N. 72, D. C. 


After this case add the following cross- 


ENGLIsH AND Empree Digest SupeLEMENT. 


900. Add. Citation :-—20 L. G. R. 653. 


900a. Statement that no point of law raised.}— 
Where no point of law is raised at the trial 
of a county ct. action, the judge is justified 
in adding a statement to that effect to his 
note of the evidence taken by him at the 
trial; & in such a case, if the point of law 
could have been then raised, there is no 
right of appeal.—CLIFFORD v. THAMES [RON- 
WORKS & SHIPBUILDING Co. (1898), as 
reported in 67 L. J. Q. B. 314. 


Annoiations :—For the existing annotations 
substitute as follows :— 


Annotations :—Overd. Abrahams ». Dimmock, [1915] 1 
K.B.662. Cook v. Gordon was wrongly decided (BUCKLEY, 
L.J.). Refd. The Crescent, Great Northern S.S, Fishing 
Co. v. 8.8. Crescent, (1893), 62 L. J. P. 63. 


9138. Add. Annotation :—Refd. Simmons v. Crossley, 
[1922] 2 K. B. 95. 


928a. Reference to statutory & other orders & to 
private & local Acts—Duty to supply copies 
for use of i ads Note, [1926] 
W.N. 308, D. O. 


988. Add. Annotation: — Distd. 
Tabrum (1928), 129 L. T, 24. 


945. Add. Annotation :—Refd. United States Ship- 
ping Board v. Strick, [1926] A. C. 545. 


954. Add. Annotation :—Folld. Koffman v. Sun- 
shine, [1932] 1 K. B. 606. 


962a. Appeal under Poor Persons Rules.|— 
The ct. may award costs against applt. who 
appeals under the Poor Persons Rules, if 
the appeal is entirely frivolous & vexatious & 
is an abuse of the process of the ct.—DRUM- 
MOND v. HERVEY (1927), 1388 L. T. 200; 44 
T. L. R. 14. D.C. 


903 ® 


Rackham vt. 





Part IX.—Certiorari, Prohibition and Mandamus. 


979. Add. Annotations :—Apld. R. v. Central 

Criminal Court JJ., Ha p. L. C. C., [1925] 2 

K. B. 48. Consd. Re Debtor (No. 29 of 1931), 

[1984] Ch. 280. 

980a. —~— Not action voluntarily brought in county 
court not having jurisdiction.}—(1) A 
pltf. who voluntarily sues in a county ct. 
which, owing to a defence there raised, has 
ho jurisdiction, is not entitled to remove the 
proceedings to the High Ct. by certiorari. 

(2) If such a pltf. succeeds in obtaining 
an ex purte order for certiorari deft. need not 
enter an appearance in the High Ct. Pltf. 
is not entitled to judgment in default of 
appearance, & such a judgment, if obtained 


by him, will be set aside for irregularity.—- 


GrusT1 PaTENts & ENGINEERING WORKS, 
Lin. v. Maaas, [1923] 1 Ch. 615; 92 L. J. 
Ch. 845; 40 R. P. C. 199; sub nom. Guistr 
Parents & ENGINEERING Works, LTp. v. 
Maaas, 129 L. T. 438. 


1008a. On obligation of defendant to appear— 
Judgment in default of appearance—Validity.] 
—GtiusTi Patents & ENGINEERING WorRKs, 
Lrp. v. Maaas, No. 980a, ante. ; 


1012. Add. Citation :--15 Jur. 1196. 


1016. Add. Annolations :—Consd. He S {on 
(1928) 1 K. B. 464. Refd. R. v. Central 
Criminal Court JJ., Hz p. L. C. C., [1925] 2 
K. B. 43. 


1038, Add. Annotations :—Consd. St. Magnus, etc. 
Parochial Church Council v, London Diocese 
Chancellor, [1923] P. 38. Refd. Hunter v. 
Stadtische Hochseefischerei Gemeinniitzige 
Gesellschaft (1925), 138 L. T. 488; Mansfield 
v. Robinson [1928] 2 K. B. 353. 


1044, Add. Citations:—sub nom. HARDY  v. 
WALKER, Ea p. M'FEE (1853), 9 Exch. 261 ; 
2C.L. R. 278; 23 L. J. Ex. 57; 17 J. P. 
824; 156 E. R. 112. ; 

1064. Add. Annotation :—Apld. Pringle v. Hales, 
(1925] 1 K. B. 578. 

1076. Add. Annotation :—Expld. & Apld. Simbro 
Trading Co. v. Posograph Parent Corpn., 
[1929) 2 K. B. 266. 


1085. Add. Annotation :—Folld. Koffman v. Sun- 
shine, [1932] 1 K. B. 606. 

1086. Add. Annotation :—N.F Koffman v. Sun- 
shine, {1932} 1 K. B. 606. 

1087a. ——— —— ——-.} Held: 1888 Act, a. 181, 
enables the High Ct. to make an order as to 
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costs incurred in the county ct., & not merely 
as to costs in the proceedings before the ct. 
itself.—KorrmMan v. SUNSHINE, [1932] 1 
K. B. 606; 101 L. J. K. B. 784; 147 1. T. 199. 


1098. Add. Annotation :—Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 


1120a. -]—In an administration suit in 
a county ct., the judge decreed a sale, to be 
carried out by pltf., of a deceased testator’s 
property, & declared that one of defts. was 
not a trustee under the will. Defts. wished 








Part Xl—Rules 


1188. Add. Annotation :—Refd. R. v. Minister of 
Health, Ha p. Yaffe, [1930] 2 K. B. 93. 


1135. he ‘IRVING v. ASKEW, No. 1093, ante,”’ 
read :— 

By sect. 15 of 138 & 14 Vict. c. 61, an 
share from a county ct. shall be in the form 
of a case agreed upon between the parties, 
‘* & if they cannot agree, the judge of the 
county ct... . shall settle the case & sign 


Vol. XII.—County Courts. Cases 1087a—1146. 


to appeal, & a case was duly settled under 
the County Ct. Acts & Orders. After some 
months delay the judge fixed a day for the 
case to be presented to him for signature, 
but defts. did not receive notice of this until 
too late to present the case on that day. 
On the case being presented for signature a 
short time afterwards, the judge declined 
to sign it :—Held: defts. were entitled to an 
order directing the judge to sign the case.— 
OLARKE v. Roowe® (1877), 46 L. J. Ch. 372; 
36 L, T. 727; 25 W. R. 309, O. A. 


and Fees. 


it.”” Rule 192 of the County Ct. Rules of 
1867 provides that “all cases on appeal 
shall... be presented to the judge for 
signature ’’ within a certain time, ‘‘ & shall 
then be signed by the judge & be sealed with 
the seal of the ct.’’:-—- Held: Rule 192 was 
not repugnant to sect. 15, & was therefore 
valid.—IRVING v. ASKEW (1870), L. R. & 
ne B. 308; 89 L. J. Q. B. 118; 18 W. R. 
Ls 


Part XIl.—Statutes Conferring Special Jurisdiction. 


1146. In the cross-reference following this case 
for ‘‘ See, generally, INDUSTRIAL, PROVIDENT 
& SimitarR Societizs ”’ read ‘‘ See, generally, 
INSURANCE.” 
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Add the following cross-reference :— 
Landlord & Tenant Act, 1927 (c. 36).]—See 
LANDLORD & TENANT, Nos. 23( 7 © ; 


5a. 


21. 
22. 
23. 
86. 
88. 
40. 


sa. Misdemeanour. 38 
common law disobedience to a statute N. 





Vol. XIV. Cases 3—55. 


CRIMINAL LAW AND PROCEDURE. 


oa Norr.—After June 1, 1926, see Criminal Justice Act, 1925 (c. 86). 


Part —Principles of Criminal Liability. 


40a. Right of defendant to give evidence—As to his 


Add. Annotations :—Consd. Sorrell v. Smith, 
[1925] A. C. 700. Refd. British Oxygen Oo. 
v. Liquid Air, [1925] Ch. 388. 

Prevention of Crimes Act, 1871 (c. 112), 
s. 20.}—Attempted burglary is not a “ crime”’ 
within Prevention of Crimes Act, 1871 
(c. 112), 8. 20.—R. v. Bares (1980), 22 Cr. 
App. Rep. 49, C. 0. A 

Add. Annotation :—Rofd. R. v. Cory, [1927] 
1K. B. 810. 

Add. Annotation :—Refd. Jarvis v. Surrey 
County Council, [1925] 1 K. B. 554. 

Add. Annotation :—Refd. Jarvis v. Surrey 
County Council, [1925] 1 K. B. 564. 

Add. Annotation :—As to (1) Distd. Aber- 
cromby v. Morris (1932), 48 T.-L. R. 635. 
Add. Annotation :—Refd. RK. v. Denyer, 
{1926] 2 K. B. 258. 

Add. Annotation :—Consd. Allard v. Selfridge 
(1924), 88 J. P. 204. 


PART I, SECT. 1. 
— Semble: at 


A contaantemimeaed 


il. 
B33 de 4 (3927) 2 





45. 


58. 


55. 


PART lI. SECT. 2, ee see 2,—A. 
R. v 
L. R. 5633) 47 





state of mind.}—(1) Evidence that deft. is 
an accessory after the fact does not su ae 
an indictment for being a princip ao 
accessory before the fact. 

(2) On the question of mena rea, deft. is 
entitled to give evidence of the state of his 
mind at the relevant time.—R. v. Frrz- 
PATRICK (1926), 19 Cr. App. Rep. 91, 0. C. A. 


Add.. Annotation :--Refd. Square 7. Model 
Farm Dairies (Bournemouth), Ltd., [19388] 
2 All BK. R. 740. 


Add. Annotation :—Folld. Bridges v. Griffin, 
(1925] 2 K. B. 238. 


Add. Citations :—[1897] 1 Q. B. 772; 66 
L. J. Q. B. 569; 76 L. T. 624; 18 Cox, 
OC. C. 609. 


Add. Annotation :--—Refd. Anderson v. Daniel 
(1928), 180 L. T. 418. 


10 Oe nee EN ER TR EI RO NT RUE TE ROTTS bills eee ba de we lene 


the police officer & the other witnesses 
as the evidence showed that wooused 


. CRAWFORD helped to commit the orlme :—Held 


__()? : reversing the decision of the magia: 
Si tae THEO bolee Ppa) - Crim, as. 134.—CAN. trate, if accused's evidence is believed, 
96 W. A. L. R. 129.—AUS o i. - -—.}--The general rule | what he did was not with the intention 
‘ that when on & jivial for Pardee the | of committing felony, but with the 

Crown succeeds in establishing such a | intention of helping th 


ei. ——— Proceed 
Control Act, 1930 (N a ieee rie Oo Mee 
(1931), 58 Can. C. C. 36 

241. Statutory offencea—" ae “_ 
Prevention of Crimes Act, 1871 (c. 112), 
a if }—STRATHERN 0, PADDEN, [1926] 

C. (J.) 9.—SCOT. 

94 il. — .;—The word 
** offence ”* in in Indian Fenal Code, s. 149, 
is confined to offences under the Code 


ya A 
Re Vasvupeva Mopatt (1929), I. L. R. 
52 Mad. 882.—IND. 

24 til. —— ‘‘ Crime "’—Preventton of 
Crimes Act, 1871 (c. 112), a8. 7, 20.-— 
To be relevant 4 charge of a con- 
travention of sect. 7 avast Hbel upon 

face a conviction on indictment of 
an offence, & a previous conviction of 
an offence, both of which eeu roust 
be * crimes ” as defined in . 20. 
peer A MACMILLAN, 9a C. (3.) ) 


PART I. SECT. 2, SUB-SECT. 1. 


20 i. —— Criminal Code, s. 247. 
So. Hoes (1983), 48 8 3 —— 
89; 650.L. R.¢é 


20 5 aR —— ———, eg 
Can. Cae Cas. 63; 54 0. aT 338,— 
CAN. 

con riated don charge, f laudastinoty 
oon on @ of o ay 


ous pi ent various fish 

knowing that he had not, oe 
bot bave, reosived permission from the 
a 


Giaagow = edd: as there was 

olan cotine tm the sqnduat of ssoued 
he was not guilty of the 

—MURRAY v. RopERTeON, [19397] 
8. ©. {J.) cee . 


Can. 
CAN 


primdé facie case as. in the absence of 
any riage will justify the Jury 
in finding the accused ty of mainder, 
the burden then sen oe Seen him of 
making out such circumstances of 
alleviation, excuse or justification as 
will afford a foundation for his defence, 
does not apply to the case where such 
circumstances arise out of the evidence 
him. Therefore, where various 
circumstances were brought out in the 
course of the Crown’s own case which 
bore paper beset on the question of the 
accused's intent, & the iasue was raised 
thereon whether the Crown had ad- 
duced sufficient proof to discharge its 
own burden of establis the offence 


them to understand, without imposing 
any onus on the accused, that if 
a ale of such ¢: they enter- 
od any reasonable doubt as to the 
prio could net peepery hod ni n gaity 
hey co not properly fin m y 
of murder.—R. v. PRIMAK 
W. W. R. 755; 3D. L. Be As 53 
GC. 0, 203;.94 8. L. R. at7.— 


pi. -—— Asetatt poltce.}—On a 
charge of lary accused stated 
he was by a police officer to 
urglary order to 


e police.— R. v. 
Sone (1930), 43 B. OG R 


. 57.— 


p il. —-— Self-defence—d: defence of 
there. }-—An act which would other- 
wise be a crime may, in some cases, bo 
excused if the accused can show that 
it was done only in order to avoid 
consequences which could not other- 
wise be wvoided & which, if they had 
followed, would have inflleted upon 
him & upon others, whom he was bound 
to protect, inevitable & irreparable 
evil, & no more was done than was 
necessary for that purpose, & tho evil 
inflicted by it was not disproportionate 
to the evil avoided. -—-R. v. MAuOomMED, 
(1938) A. D. 30.—4. AF. 


PART I. SECT. 2, SUB-SECT. 2.—B. 


44,4 )1. ——~ Weighte & Measures 
8. O., 1927, @. 863.J)—Mens rea 
f not an essential element of the offence 
created by 
Measures Act, R. 
penalises the "selling or delivering of 
anything by weight, measure or number 
which is short of the quantity ordered 
or pure —R. Oe da *. oa 
GLY Sean ie irs Tae of O88 


C.C. C. 104; UP isent.. ae CAN. 


591. Notification v cous di 
—~—Public Health yee - 1914 
(c. 218), #. 55 (1). }~Where deft., a 

uali medical practitioner, honestly 

was not com- 

municable:—Held: there was no 
pacer ie rea, ea nee eoult not be guilty of a 
—R. ov. GORDON, 
oo 358; 42 Can. Orim. 


(ioaa) 2 

Ae a OL L. R. 355.—CAN. 

ot: i _——.--Mens rea is an 
eeaoutinl 


of 
possessing mar here coitavie aaa ar 
manufacture of 
Inland Revenue Act, 8. 180 { ae "re 


Cases 72—18la. 


72. Add. Annotations :—Distd. Farey v. Welch, 
[1929] 1 K. B. 888. Folld. Cotterill v. Penn, 


[1936] 1 K. B. 53. 


12a. —— -———.]—Held: above sect. applies the 
 apehes law of larceny to pigeons = far as it 
oes not apply to them already: & con- 
sequently, a taker who honestly Believed the 
igeon taken to be his own was not within 
he sect.—FAREY v. WELCH, [1929] 1 K. B. 
888; 98 L. J. K. B. 318; 140 L. T. 560; 
93 J. P. 70; 45 T. L. R. 277 ; o7 L. G. R. 
153; 28 Cox, ©. 0. 604, D. OC. 
Ann :—Expld. & Distd. Cotterill v. Penn, [1936] 1 


T2b, 





——.J—To an information under 
Larceny Act, 1861 (c. 96), 5. 23, for unlaw- 
fully & wilfully killing a house pigeon it is not 
a defence, either that deft. killed the pigeon 
honestly believing that it was a wild pigeon 
which he might lawfully kill, or that he Pilled 
it because he entertained an apprehension 
that, although it had not as yet done so, it 
might possibly proceed to geese his crops.— 
COTTERILL v. PENN, [1936] 1 K. B. 53; 105 
L. J. K. B. 13; 153 L. T. 377; 99 J. P. 276; 
51 T. L. R. 459 ; 79 Sol. Jo. 383 ; a3 L. G. R. 
807; 80 Cox, C. O. 258, D. C. 

72c. Refusal to maintain wife & family.]—It is no 

defence to a charge of ‘‘ wilfully refusing & 

neglecting to maintain’’ a wife & family, 
whereby they have become chargeable to the 
common fund of a union, that the husband 
bond fide but erroneously believed that he 
was not legally bound to maintain them in 
the circumstances. Mens rea is immaterial. 

—Biaas v. BuRRIDGE (1924), 89 J. P. 75; 

22 L. G. R. 555, D. C. 

Possession of altered passport—Aliens Order 

1920, Art. 18 (4) (d).]—Applt. was convicted 

of being in possession of an altered passport 

without lawful authority contrary to art. 18, 

para. 4 (d), of the Aliens Order, 1920. On 

appeal to quarter sessions it was found as a 

fact that he did not know that the passport 

was altered, but honestly believed, on reason- 
able grounds, that it had been issued to him 
in the ordinary course by the proper authority 

in a foreign country : Held : by the Div. 

Ct., the requirements of art. 18 are impera- 

tive, & that, if a person is in fact in possession 

of an altered passport, it is neither necessary 
for the prosecution to prove guilty knowledge 
of the alteration, nor open to the deft. to 
secure acquittal by proof that he did not 
know, & had no reason to suspect, that the 


passport was altered.—CHAJUTIN v. WHITE- 


82a. 


me 


138. 


ENGLisH AND Empire Dicest SUPPLEMENT. 


HEAD, [1938] 1 K. B. 506; [1938] 1 All E. R. 
169; 107 L. J. K. B. 270; 158 L. T. 277; 
102 J. P. 117; 54 T. L. R. 327; 82 Sol. Jo. 
175; 36L. G. R. 187, D. C. 


Add. Annotation :—Refd. R. v. Wicks, [1936] 
1 All BE. R. 384. 


102. Add. Annotation :—Refd. Orpen v. Hay- 
market Capital, Ltd. (1931), 145 L. T. 614. 

112. Add. Annotation :—Refd. Rudd v. Elder 
Dempster & Co., [1933] 1 K. B. 566. 


Add. Annotation :—Refd. Allen v. Whitehead, 
[1930] 1 K. B. 211. 


Add. Annotation :—Apld. Allen v. White- | 
head (1929), 45 T. L. R. 655. 


134. Add. Annotation :—Refd. Allen v. Whitehead 
(1929), 45 T. L. R. 655. 


135. Add. Annotation :—Refd. Square v. Model 
Farm Dairies (Bournemouth), Ltd., [1938] 
2 AU E.R. 740. 


147. Add. Annotation :—As to (1) Refd. Allen vw. 
Whitehead (1929), 45 T. L. R. 655. 

150, Add. Annotation :—Refd. Allen v. Whitehead 
' (1929), 45 T. L. R. 655. 

Add. Annotations :—Refd. R. v. Denyer, 
[1926] 2 K. B. 258; R.v. Maughan (1934), 24 
Cr. App. Rep. 130. : 
Add. Annotation :—Consd. R. 
(1925), 04 L. J. K. B. 791. 


Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 


180. Add. Annotation :—Refd. R. v. De Montalk 
(1932), 28 Cr. App. Rep. 182. 


181a. —— -———.]}—(1) The offence of uttering & 
publishing an obscene libel is established as 
soon as the psec ae ty has proved the 
publication & obscenity of the matter charged, 
& a jury should not be directed that, beyond 
this, they must find an intent to corrupt 
public morals. 

(2) The test of obscenity is that laid down 
by CocKBuRN, O.J., in R. v. Hicklin, No. 8070, 
‘‘ whether the tendency of the matter charged 
as obscenity is to deprave & corrupt those 
whose minds are open to immoral influences.” 

(3) Semble: it is a good defence to the 
charge that the publication of matter 
prima facie obscene was for the public good, 
as being necessary or advantageous to religion, 
science, literature or art, provided that the 
manner & extent of the publication does not 
exceed what the public good requires.— 
R. v. DE MONTALK (1932), 23 Cr. App. Rep. 
182, C. O. A. 


100. 


122. 


167. 


177. v. Bateman 


178. 





does not mean that guilty motive or 
intention must be shown. Mens rea 
can be shown by the presumptions of 
fact which may be raised againat 
accused by the nature of the apparatus 
found in his possession & the circum- 
stances surrounding that possession.— 
R. (JACKSON) ve. Huronineaon, (1925) 
3 W. W. Rh. 744.—CAN. 

sh. Keeping beer over Paeon strength-— 
Ontario T'emperance Act ae fe aie 
s. 40.J—Held: mena rea 
element.—R. ¢. Pearteday m, (192512 D. Le tf 

958: 44 Can. CAN 





a ——— wield? mens rea net 
neve elem —R. 
1925] 3 "3D. L. "Re 625. 44 "Can. ‘rine 
Cas. 234.—CAN 


ef. Uast bottle or deel pecabdaress 
Heeost jel: : a (Ont tia? 

ent. v. Sone P 
47 Can. Crim. Cas. 2 v 


sj. Branding animal without authorit 

of vtoner—Brand Act, R. S. S., 192 
(c. 123), @. 17(b).}—Held: mens ree 

essential ingredient. ~—~CLARK 0. LAWSON 

Sarma {1926} 1 VG Ww. R. 173; 46 
Can. Crim. Cas. 118.—CAN, 

PART I. SECT. 3, SUB-SECT. 83.—A. 


RRs _—— ri vie 5 oa ar ch of 
44 DOYLE cower . (ross A 30 Gas baw 
ut.), 
Cas. 233.—CAN sa 


PART I. SECT. 8, SUB-SECT. 8.—B., 
0. Delete the word “ not.” 





PART I. SECT. 4 ce pecan 1. 
di. foreign subject 
comes within the a ee of all em 


in force in British India, if he chooses 
to come into this country: unless such 


2 


Act specially exempts him. 

of law enforceable in Briti 
might be pleaded in mitigation of 
sentence, but affords him no sort of 
ap i i or gat .—~ J ITENDRA- 
NATH GHOSH ®. ECRETARY TO 
BENGAL Copuseetnen (1932), I. L. R. 
60 Cale. $64.—IND. 


PART I. SECT. 4, SUB-SECT. 2. 


i. ————-,}—Mistake of fact 
in orden to be a defence in criminal 
oy must not only be a bond belief, 

but must be a reasonable belief. 
The standard to be paopted in deciding 
whether mistake of fact is reasonable 
is the standard of the reasonable man 


& the race & the 3° intelligence or the 





superstitions or the in mee of the 

person accused do not enter into the 
question.—-R. v. MBOMBELA, [1933] 

App. D D. 269.—S. AF. : 


183. 


212. 


229. 


230a. 


Add. Annotation :—Consd. R. », 
(1934), 24 Or. App. Rep. 117. 


A. Infants under Seven (p. 58). 


Read, now, “Infants under Eight” (see 
are & Young Persons Act, 1983 (c. 12), 
s. 50. 


Add. Annotations :—As to (3) Consd. R. v. 
Bailey, [1924] 2 K. B. 800. Refd. R. v. 
Southern (1929), 142 L. T. 383. 


Add. Annotations :—As to (1) Refd. R. v. 
Kenneally (1930), 22 Cr. App. Rep. 652. 
As to (2) Refd. Beresford v. Royal Insurance 
Co., [1937] 2- K. B. 197. Generally, Refd. 
Dixon v. Sutton Heath & Lea Green Colliery, 
Ltd. (No. 2) (1930), 23 B. W. C. C. 135; 
Woolmington v. Public Prosecutions Director, 
[1935] A. C. 462; Sodeman v. R., [1936] 
2 AlL EB. R. 1138. 

———.]—The Ct. of Criminal Appeal has 
no power to alter the rules in McNaghten’s 
Case, No. 229, ante.—R. v. FLAVELL (1928), 
19 Cr. App. Rep. 141, C. C. A. 


Walker 





Annotation :—Refd. Sod2man v. R., [1936] 2 All E. R. 1138 


237a. 


.}—-Fetitioner, who was a labourer, 
took a young girl for a ride on his bicycle, 
strangled her, tied her hands behind her back, 
stuffed some of her clothing into her mouth, 
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Cases 188—260a. 


& left her for dead. The cause of death was 
suffocation. Petitioner had committed three 
prewous murders in very similar ways. 

etitioner’s defence was that he was insane 
at the time. At the trial two government 
prison doctors & a specialist in mental diseases 
pave evidence in support of that defence. 

o expert evidence on that issue was tendered 
by the Crown :—Held: (1) the law with 
regard to insanity was stated in M’Naghten’s 
Case, & there was not to be added to that 
statement another rule that where a man 
knew that he was doing wrong, but was 
forced to do the act by an irresistible impulse 
produced by disease, he could rely upon a 
defence of insanity ; (2) the burden in cases 
in which an accused had to prove insanity 
might fairly be stated as not being higher than 
the burden which rested upon a pltf. or deft. 
in civil proceedings.—SopDEMAN v. R., [1936] 
2 All E. R. 1138; 80 Sol. Jo. 532, P. C. 


244a. S.P.—R. v. Kopscw (1925), 19 Or. App. 


Rep. 50, C. C. A. 


Annotation :—Refd. Sodeman v. R., [1936] 2 All E. R. 1138. 
256. Add. Annotation :-—As to (2) Refd. Wool, 


mington v. Public Prosecutions Director- 
[1935] A. C. 462. 


260a. ——— No higher than in civil proceedings. }— 


SoDEMAN v. R., No. 237a, ante. 


' are suffictentl 


PART I. sess 5, SUB-SECT. 1.— 

201 ii. Proof that accused under 
fourteen—Onus of proof lies on accused. | 
—R. v. SCHNEIDER (Sask.), [1927] 1 
D. L. R. 999; [192711 W. W. R. 306 ; 
47 Can. Crim. Oas. 61.—CAN. 





PART I. 


229 xiff. —— -}—A man may 
appreciate the nature & quality of his 
deed as an Illegal act, & may yet be 
insane in respect that he fails to 
recognise that the act is morally wrong; 
& it is sufficient to justify a finding that 
accused is incapable of instructing his 
defence that, although sane in ordinary 
matters, he is insane in regard to the 
particular subject-matter of the charge 
which ig made against him.—H.M. 
APVOOATE v. SHARP, [1927] S. C. (J.) 
66.—SCOT. 

229 xiv. ——.J—ToLa Ram vt. 
R. (1927), I. L. Nn. 8 Lah. 684.—IND. 

229 xv. -}—The word 
“‘and ’’ in Criminal Code, R. 8. C., 
1927, 8. 19, should be construed as 
*or."—R. v. JEANOTTE, [1932] 2 
W. W. R. 283.—CAN. 

e i. .J}—A man may 
be suffering from someform of st pscerea | 
in the sense in which the word wou d 
be used by an alicnist, but may not be 
suffering from unsoundness of mind, as 
defined in Indlan Penal Code, s. 84. 
The law recognises nothing but 
incapacity to realise the nature of the 
act. & presumes that where a man’s 
mind or his faculties of ratiocination 


SECT, 5, SUB-SECT. 2.— 




















clear to apprehend 
what he is doing, he must always be 
presumed to intend the consequences 
of the artion he takes.—MaNI RAM 
vw. R. (1926), 1. L. R. 8 Leah. 114.—IND. 


PART I. SECT. ‘catia 2.— 
eo Cc e 

241 v. ——.}—Accused, who was 
charged with murder, gave evidence at 
hia trial stating that he remembered 
nothing from some time shortly before 
the commission of the crime, when he 
had a conversation with his wife, until 
some hours afterwards, when he was 
with the crime in the police 

station. The defence was that during 


that porlod the accused’s mind was 
blank, that he acted unconsciously & 
automatically, that- his mind was so 
dissociated from his actions that he 
could not know the nature & quality 
of his ect, or that it was wrong, & that 
his miuid was inactive as a result of 
mental disease, to which he was pre- 
disposed & ‘ho onset of which was 
attributable to tis physical & norvous 
constitution & the tappening of certain 
events. The jury found him _ guilty 
& he was sentenced to death. On 
appeal to the Ct. of Criminal Appeal 
the trial Judgo’s charge to the jury 
was challenged on the ground (inter 
alia) that. the Judge did not direct the 
a. to the question of “ irresistible 
inpulae,’’ which, it was contended, was 
of itself a good defeuce in law, that was 
to say, that even if the accused knew 
the nature & quality of his act & knew 
it was wrong, he had a complete defence 
in law if bo nevertheless perpetrated 
the crime in obedience to an uncon- 
trollable or irresistible impulse to do 
the act -—-Held + by the Ct. of Criminal 
Appeal, there was no evidence to 
sustain this contention ; it was incon- 
sistent with the case made at the trial, 
& tbe accused’s appeal must be dis- 
missed.—A.-G. v. O’BRIEN, [1936] 
I, R. 263.—IR. 

246 iti, —— .}—The driver of a 
motor car was charged with causing 
the death of a pedestrian by his reck- 
less driving. Ue stated that he was 
not guilty ‘‘in respect that by the 
incidence of temporary mental dis- 
suciation due to toxic exhaustive 
factors he was unaware of the presence 
of deceased on the highway of his 
injuries & death, & was incapable of 
appreciating his immediately previous 
& subsequent actions.” It was not 
disputed that the pedestrian’s death 
had been caused by the excessive 
speed & dangerous manoeuvring of the 
car :—Held: if acc was otherwise 
in a condition which justified his 
driving a car, & if, through no fault of 
his own & for some cause outwith his 
control & which he was not bound to 
foresee, he became either grudually or 
suddenly not master of his action, 
through some mental defect, & was in 
that state at the time of the accident, 
the jury were entitled to return a 
verdict of not guilty.—-H.M. ADVOCATE 


3 





vw. Rrreure, [1926] 8. C. (J.) 45.— 
SCOT. 


253 iv. ——-- --—.]—TR. v. BROOKEN: 
BHIRE & CLARKSON, (1932) 1 D. L. R. 
166; [1931] 0. R. 800; 56 Can. C, C. 
340.—CAN. 

258 vy. -—---— --—-.]---The accused was 
found guilty of murder & sentenced to 
death. At the time of his trial he 
admitted that he was perfectly sane, 
but his defence was that when he com- 
mitted the crime he was insane, & 
therefore not responsible in law for his 
act. It was contended on his behalf 
that tho trial judge misdirected the 
jury o8 to the onus of proof which 
rests upon an accused who secks 
to establish such a defence, that the 
qnege should have told the jury that 
f the result of tho cvidence was to 
leave them in doubt as to the sanity of 
the accused they should give the 
accused tho benefit of the doubt & 
find him to be insane :—Held: that 
contention was unsustainable, & the 
direction given to the jury by the trial 
judge was in accordance with the 
authorities & was clearly se oa 
he v. BOYLAN, [1987] I. R. 449.— 


PART I. SEOT. 5, SUB-SECT. 2.—E. 


279 i. Need not be scientific evidence.) 
¢39; 47 Can. m. Cas. 122; 60 
0. L. R. 44.—CAN., 

ei, ———.]—t. v. BROCKENSHIRE & 
CLARKSON, [1932] 1 D. L. R. : 
(1931 10. RB. 806; 56 Can. C. C. 340.— 


PART I. SECT. 5, SUB-SECT. 3.—A. 


R. (1926), I. L. R. 7 Lah. 141.—IND. 


PART I. SECT. 5, SUB-SECT. 3.—B. 


297iv. ——.J— Evidence of drunken- 
ness falling short of a proved incapacity 
in accused to form the intent necessary 
to constitute the crime, & merely 
establishing that his mind was affected 
by drink so that he more readily gave 
way to some violent passion, does not 
rebut the presumption that a man 
intends the natural consequences of 
his acte.—SHERU & Gama v. R. (1923), 
I. L. R. 7 Lah. 50.—IND. 


Cases 302—528a. 


859. After this case add :— 


——— Abolition of presumption.}—See Crimina} 
Justice Act, 1925 (c. 86), s. 47. 


408. Add, Annotation :—Apld. Calmenson v. Mer- 
chants’ Warehousing Oo. (1921), 90 L 


P. O. 134. 


417. Add. Annotations :—Consd. A.-G. for Straits 
Ah Yew, [1925] A 
R., [1924] 1 K. B. 64. 

466. Add. Annotation :—Refd. Lake v. Simmons 


Settlmt. v. Pang 
Refd. Badman v. 


(1026), 065 L. J. K. B. 586. 


476a. Pretence of assistance—Intention to effect 
arrest.J—If several agree to commit a 
burglary, but one communicates the intent 
to an officer, that he may take the other 
two, & the officer is upon the watch accord- 
ingly ; the person who has made that com- 
munication to the officer will not be particeps 
criminia in the burglary, though he is pre- 
sent when it is committed, & pretends to 
assist the other two, but, in fact, expedites 


their apprehension. 
difference, though his object in detecting is 
to obtain for himself (by previous 

with the officer) part of a reward 


Enaiish anp Emprez Digest SuprPLeMent. 


802. Add. Annotation :—As to (1) Consd. R. v. 
Bateman (1926), 94 L. J. K. B. 791. 

806. Add. Annotations :—Consd.. R. v. Betta & 
Ridley (1930), 144 L. T. 526; R. v. Stone, 
[1987] 3 All EK. R.920. Refd. R. v. Canham be 
(1925), 18 Cr. App. Rep. 163. 


Nor will it make any 


ment 
t will 


ayable on conviction.—R. v. DANNELLY 


& VAUGHAN (1816), 2 Marsh. 571; sub nom. 
DANNELLY’S Casf, Russ. & Ry. 310, Ex. Ch. 


L. J. 





O. 555. 528a. 


common 


although 


478. Add. Annotation :—Retfd. Towle v. Improved 
Industrial Dwellings Co., [1931] 1 K. 
515. Add. Annotation :—Oonsd. R. v. 
(1934), 60 T. L. R. 566. 
5838. Add. Annotation :—Refd. 
Ridley (1930), 144 L. T. 526. 
Common design to commit robbery 
with violence.}—-Where, in pursuance of 4 
design to commit robbery with 
violence, one 
results in death, 
& abetting the robbery, as & 
second ars ae both are uty o 
lat 


* 263 e 
Donovan 


R. v. Betts & 


risoner strikes a blow which 

& another is present aiding 
rincipal in the 
murder, 
tter may have consented to 


the use of only a limited degree of violence 
& the former ma 
.. agreed method o 
» Ripiey (1930), 144 L. T. 526; 22 Cr. App. 
Rep. 148; 29 Cox, C. C. 259, 0.0. A. 


Givislatton: -—Refd. R. v. Martin, Ansell & Ross (1934), 
24 Cr. App. Rep. 177. 


have departed from the 
attack.—-R. v. Berrs & 








303 vill. .}—The accused 
appealed from his conviction for 
murden It had been contended in his 
defence that at the time of his act his 
condition from drink was such that the 
act could not be murder; & he alleged 
misdirection by the tri trial idee to the 
jury on this question, which involved 
the law as to what state of incapacity 
resulting from drink will reduce a 
crime froin murder to manslaughter -— 
Held : in the circumstances of the pase, 
oe essential Auestion for the jury was: 

given the - stence of soine degree of 
capacity in the accused, & assuming 
the facts deposed to by Crown wit- 
nesses, if credited, in describlng the 
acoused’s act in striking the fatal blow 
& his conduct & expressions before & 
after that act, whether or not he was 
so affeoted by drink as to be incapable 
of having the intent to kill or of having 
the intent, in reckless disregard of the 
consequenors, to cause pone bodily 
injury, “* known ” to him to be “ likely 
to cause death.”” That question waa 
one upon which the jury must paas in 
order to enable them to to dete e the 
existonce or non-existence of the intent 
in fact. As the trial judge, while 
properly directing the jury’sa attention 

the defence as put forward by 
accused’s counsel, that accused was in 
sich a state that his mind was not 
functioning, that his ‘‘ mind was gone,”’ 
that he was incapablo of a degree of 
** thought ’’ enabling him to mae 
of the nature of his onenioal pote 
not direct them to the eee s above 
defined, there Marry bean 
MacASKILL v. R., (1931) 8. ol i 880 : : 

8 D. a a en 65 Can. ; 

ay Ae sub 4 nom. R. wv aden. 
(19 1j)1 Sy ‘i. R. 979.—CAN. 

803 ix. -}~—Prisoner was 
indicted for the murder of a_ police 
officer, The only defenoe was that he 
drunk ag to be incapable of 
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neapenle of apephibe that what he 
oing was dangerous & so likely 

to to inflict merida injury. That is your 
test. If upon the whole evidence you 
rea ‘houest y that this man was drank 
te the extent that he maid Tot know 
what he was doing was dangerous & 


likely to cause serious injury, then the 
offence ought to be reduced to man- 
manger, but that is for you ’ :— 
He @ misdirection.-—R. v. KOVAOcH, 
88 Can, 6 L. R. “ee a L. R. 398; 


Can, ©. C. 4 
——~ ——~. }— R. v. MOASEELL, 
1830) 3 M. P. R. 469. —CAN. 

303 xi. -jJ—In cases falling 
short of insanity a condition of 
drunkenness at the time of committing 
an offence causing death can only, when 
it is available at all, have the effect of 
reducing the crime from murdor to 
manslaughter.—R. v. GARRIGAN, [1937] 
3 Ww. W. 09; 4D. L. R. 344; 69 
Can, OC, C. 98,—CAN. 


PART I, SECT. 6, SUB-SEOT. 2.—B. 


4656 iv. -—— »+~Where several 
ersons join in bea another with 
athts, & inflict such serious injuries 
on him rahe he cat shortly after the 
beating, all are of the offence of 


murder withou tinction o B, 
va (1928), L L. R. 45 rie 727 —- 


456 v. ——.}+—The doing to 
death of one person at the hands of 
several persons, in circumstances in 
which it could never be known by which 
hand life was actually extin 
amounts to mufder, & not merely 
attempted murder, 2 the part of 














of a areas aon noerned.— 
GHOSH v. (1924) nin” R. 27; 
L. R. 2 Ind. App. ot 


A. (a) i 


fi. eres ete 
girl’s. mouth. a mueeor & & 
Goppanp (19 or 55 “Can. Cc. O. 13.— 


SUB-SECT. 8.— 
h tf. ——.}-The mene yr peed by 

ready to render assistance if 

in the A Haarenge eto of - crime ip eno 


to 00: abetting, as 
reget t that a help is at han re at ra et le rs eautstAnOS 
facilitates 


PART I. SECT. 6 
A. 


there montedon Et th of the, HB —R, 9, 
MBANDE, {1988] A. D. $83.—8. AF. 
PART 1. SECT. a Yay SUB-SECT. 3.— 


——.--A person cannot be said 
4 


ni. 


to have aided & abetted another, where 
the latter had no consciousness of his 
act & exercised no volitien in the 
matter.—R. ». RAsoo., [1924] App. D. 
44.—8. AF. 


n il, ——-.}——Held : it did not follow 
as a matter of law that, if ca ahh aided 
& abetted the shopbroaking Aeniteeed 
watch outside, he was minally re- 
sponsible for the homicide eommittad 
by his confederates witLin. Whethor 
it followed from the facts was a4 
question for the jury, depending on the 
conclusion they drew as to the nature 
of the plan to which he lent his aid 
& as to his knowledge of his con- 
fede ; intention.—BRENNAN vw. R. 
eae 5C.L. R. 253; 42 ArgusL. R. 
0A. L. J. 116.—AUS. 

612 1. Larceny.}—To austain a con- 

t several for taking a car 
he owner’s consent, it must 


that they were together.— 
R. wv. Riog, [1936] r o eS Aas 10 
M. P. R. 71; 65 Can, 0. 0.9 97.—OCAN. 
PART I. aie xan 3— 

580 i. Mansiaug. h ene 
—R. v. - SILVRRSTONE, (i ft i931) 3 3 3D. R. 
760; O. R50; 0.— 
CAN. © 

6380 ii. Wtfe droumning herself 

tldren-~-H 


ch nd present  connsving 
—The prisoner was cha 

murder of his wife & their two young 
ohil met their he b 


URSELL, 
1938} Ve Le B Argus L. R. 76.— 
ed. ses op a assaulted 8S. with 


intent to rob D. was not present 
at the there was 
that he meen cating in the 


572a. 


611. Add. Annotation ery? a 


612. 


618. Add. Annotation :—Apld. 


-}—-To convict a co-deft. of 
more than one crime on the ground of common 
design there must be satisfactory evidence 
that the concert extended to each such 
crime.—R. v. SHortT (1982), 23 Or. App. Rep. 
170, O. O. A. 

Gough v. 
(1929), 46 T. L. R. 103 
Add. Annotation :—Distd. Gough v. Rees 
(1929), 46 T. L. R. 108. 








Rees 


Gough v. Rees 
(1929), 46 T. L. R. 108. 


613a. Overloading omnibus-— Railway Passenger 


616. 


616a. ——— 


Arneeen: :—Refd. Wilson .v. Murphy, [1937] 1 All EB. 


con uctor’ of an omnibus was convicted of 
eda ig She omnibus to be overloaded con- 
way Passenger Duty Act, 1842 
(c. on79), s. 18, which by sect. 1 imposed a 
penalty for ‘this offence on the “ driver, 
conductor, or guard.” His employer was 
not present at the time :—Held: the employer 
was liable to be proceeded against for “‘ aiding 
& abetting, counselling & procuring’ the 
commission of the offence.—GouaGH v. REES 
(1929), 142 L. T. 424; 9043. P.538; 28L.G.R. 
32; 46 T. L. R. 103 ; 29 Cox, C. 0. 74, D.O. 
Add. Annotation :—Apld. Allen v. Whitehead 
(1929), 45 T. L. R. 655. 
-]—-Resp., the proprietor of a 
refreshment- ouse was charged with harbour- 
ing prostitutes contrary to Metropolitan 
Police Act, 1839 (c. 47), 5.44. It was proved 
that, though resp. received the profits of the 
business, he did not manage it, but left it in 
charge of a manager, to whom he ha? given 
express instructions not to allow prostittos 
to assemble on the premises. Resp. only 





visited the premises once or twice a week, | 


& there was no evidence that any offence had 
been committed in his presence or with his 
knowledge :—Held: having delegated all 
his authority to the manager & become a 
mere absentee, he was responsible for the 
acts of the manager, & was liable to con- 
viction. — ALLEN v. WHITEWHAD, [193C) 1 
K. B. 211; 99 L. J. K. B. 146; 142 L. T. 


L, G. B. 652 ; 29 Cox, O. C. 8, D. O. 


Vol. XIV.—Criminal Law. 
708a. ——~- Not supported by evidence that de- 


732a. ——, }-—R. v. 
750. Add. Annotation :—Apld. R. v. Woods (1980), 
751. Add. Annotation :—Consd. R. v. 


75l1a. —— 


751b. 


Cases 572a—755. 


fendant accessory after the fact.}—R. v. 
FirzPaTriok, No. 40a, ante. 


FITZPATRICK, No. 40a, anfe. 


148 L. T. 811. 
Woods 
(1980), 148 L. T. 811. 


~——.]—-On a charge of attempting to obtain 
by false pretences, ‘‘intent’’ & ‘ seme - 
must be carefully distinguished.—R. 
PuNocH (1927), 20 Or. App. Rep. 18,0. ©. re 


-}+—-Two letters were written by the 
accused to a man who had advertised for a 
situation & were sent to him by post. The 
letters, which were couched in obscene & 
lecherous terms, purported to be written by 
a woman, & invited the recipient to come to 
the place where the accused lived, & to have 
immoral relations. The recipient, on reading 
them, believed they were written by a woman. 
He did not go to the place where the accused 
lived, & no meeting between them took 
place. The accused was charged with 
attem po geen to procure the commission of an 
act of gross indecency by the recipient of 
the letters with himaclf. At the trial the 
jury were asked to say only (i) whether the 
accused was the writer of the letters, & 
(ii) if so, whether the letters amounted to an 
attempt to procure the commission of the 
offence charged. The jury received no 
direction in regard to what was necessary in 
law to constitute an attempt, as distinguished 
from mere intention, to commit an offence. 
The jury convicted the accused :—Held: 
the accused’s acts were only remotely, & 
not immediately, connected with the com- 
mission of the offence, & the jury should 
have been directed that such acts did not in 
law constitute an attempt to procure the 
commission of the offence charged. The 
conviction must, accordingly be quashed,.— 
R. v. Woops (1930), 148 L. T. 311; 48 
T. L. R. 401 ; 29 Cox, 0. 0. 165; 22 Or. ‘App. 
Rep. 41, 0. 0. A. 

-/—R. v. FREEDMAN, No. 10779a, post. 








R. | 755. “Add. Annotation :—Refd. R. v. Punch (1927), 


20 Cr. App. Rep. 18. 





evening driving in so car with M., that 
M., when pursued by §., immediately 
after the assault, took refug 

car, in which 

which was stationary by the roadside, 
with its lights off, in a dark pepe close 
to where the assault had b com- | just 
mitted :—Held: the jury waa S entitled 


e in D.’s 
D. was then seated, & 


PART I. aay & BUBB? 3.— 
se. Common design to escape—Shoot- 

ing with intent to murder by one. 

mere fact that two men were attempt- 

ing together to escape arrest does 

a conviction of T poth of them for 

an offence committed by ons ie resist - 


with the murder & ecaee :—Held : 
the acquittal of the wife was not suffi- 
cient ground for quas the con- 
The | Viction of the husband.— ae v. WIL- 
es ke ean kh. N. W. 504; 


not | 49 N 144, Nats. 


PART I. ate Me ores 6.— 


to draw the inference that the assault ing apprehen sion. os ©. Scotr & 

was committed in PT bon b of a KiLLice, (1932] 2 W. W. R. 124.-—- 750 v ——.]—R v. eet as or 
common purpose agreed u y M. ao CAN. 2D. L. "R. 824; 1 W. W. bab 

D —M. R. DUNN A930), $0 ~ Can. Crim, Cas.'236; 41 B. %. ae — 


8. R.N.8. W. 210; 47N.8 
79.—AUS. 


in a kidnapping 
tempt at  Eldnspping ia murder.—R. 

mpt a ra essen 

Baxw Wwe to rove | ag ners. was a Ee lee oe 


Murder—-Attempt to kidnap.|]-— 


needs no corrobo 
during an at 


Vath (1986) 2 


PART I. SEOT. 6, ‘SUB-BECT. 4.—F. es 
693 L. boaken te fepect ge Benes) 
the fact & 


—AD 
ja @ Ghares of murder an accom pee felon “may bed ndicted aa a princi 
bus it fs bo demplcay, ade to bagi are he La 


part of 


Overt act followed by change of 
Sd }—W here nee ra has 80 
far prosecuted his cri pve ag 
otherwive to be eer af Ay tempt, 

al it is | he is not exculpated by the fact that 
the” Grown case | owing to a mere change of mind he 

doslate, of his own free will, from 


D. L. RB. 795; 66 a is 38 ; a mi a KISH | completion of his purpose. With 
M. p R. 801; 6 F. L. J. (Gan 4 1922) 39°38. RON, BOW. $63; 49 | intent to break & enter a shop, a con- 
CAN. 5 . W. W.N. 116. » dun eater of ae Deonee climbed to : 
ho ——, mplice to suitable position nse a lever 
kidnapp ee ag held id for Faurder | PART 1. SECT. 6, SUB-SECT. §.—B. | under a dows Before he exerted 
a t by enor accomplice in 1841, Indictment as accessory to | any force on the lever he changed his 
he absence of proof ne Scans in- Acquital of princtpal.}—A | mind & descended :—Held; the acte 
peas ANNISTER | husband was found guilty on a oa were surices. to constitute | an attempt 
ee 13 Die Ros0s ie of being an after the fact to brea cue Seer 

500 San, Can. o. O. 859 ; the murder of a by his wite, | Page, 1938) L. ‘Argus 

NE Raliis The wife was snbseq L. R. 374.—AUS. 


Cases 756—938a. ENGLISH AND Emprre Diaust SuPPLEMENT. 
756. Add. Annotations :—Apld. R.v. Woods (1930), Manley (1932), 97 J. P. 6. Generally, Refd. 
148 L. T. 811. Refd. R. v. Punch (1927), 20 R. v. Berg, Britt, ee & Lummies (1927), | 


Cr. App. Rep. 18. 


7182. Add. Annotation :—Refd. R. v. Manley (19382): 


788a. 


o7 J. P. 6. 


Of first marriage—Bigamy.]—A., a 
married woman, in the lifetime of her hus- 
band, married B., who was a widower, B. 
having been the husband of A.’s deceased 
sister :—Held: if B. knew at the time of 
his marriage with A. that she was a married 
woman, he might be convicted of the felony 
of counselling A. to commit bigamy.—R. v. 
BRAWN (1843), 1 Car. & Kir. 144; sub nom. 
R. v. BAWN (1843), 1 L. T. O. g. 528; 7 
J.P. 580; 1 Cox, C. C. 33. 





Annotation :--Consd. R. v. Robinson, [1938] 1 All EB. R. 301. 


795. 
799. 
812. 


814. 


860. ‘Add. Annotation :—Consd. 


Add. Annotation :—Refd. R. v. Manley, [1933] 
1 9. 


Add. Annotation :—Distd. R. v. Woods (1930), 
143 L. T. 311. 


Add. Annotations :—Consd. Sorrell v. Smith, 
[1925] A C. 700. Refd. British Oxygen Co. 
v. Liquid Air, [1925] Ch. 383. 


Add. Annotations :—As to (1) Refd. Hardie & 
Lane v. Chilton, [1928] 2 K.B. 306. As to 
(2) Consd. Sorrell v. Smith, [1925] A. C. 700. 
Generally, Refd. G. W. K. v. Dunlop Rubber 
Co. (1920), 42 T. L. R. 876 ; Re Simms, Hx p. 


Trustee, [19384] Ch. 1. 
R. v. Manley 


(1932), 97 J. P. 6. 


20 Cr. App. Rep. 3 


862a. Conspiracy to saan admission to Inn of 


902. 


Court——-Forged certificates.|—The Benchers 
of the Inns of Ct. owe a duty to the public in 
respect of admission to the Bar: therefore a 
fraud committed upon them to procure such 
admission is a mischief against public policy 
none the less because its intent is not to pro- 
cure money for the offender.—R. v. BassEy 
(1931), 47 T. L. R. 222 ; 75 Sol. Jo. 121; 22 
Or. App. Rep. 160, C. OC. A. 


Add. Annotation :—Refd. R. v. Gordon (1925), 
133 L. T. 734. 








912a. -}—On a prosecution for a crime: 
the see whereof is supposed to consist 
wholly or in part of evidence of a conspiracy 


930. 


988a. ——— Though no _ direct 


antered into by the party then indicted, & 
under trial, so that the conspiracy is to be 
given in evidence against him, general evi- 
dence of the existence of the conspiracy 
charged, may be received in the first instance, 


though it cannot affect such deft., unless 


brought home to him or to an agent em- 
loyed by him.—-THE QUEEN’S CASE (1820), 
5 Brod. & Bing. 302; 129 BH. R. 983. 


Add. Annotation .—Refd, R. v. Luberg (1926), 
135 L. T. 414. 


communication 
between conspirators.|—-R. v. MEYRICK, R. 
v. RiBpuFSI (1929), 45 T. L. R. 421; 21 Cr. 


861. Add. Annotations :-—As to 


PART I, SECT. 8, SUB-SEOT. 6.— 
—R. v. Dury, [1931] 


8 vi, ——. 
4 M D R. 81 ; 57 O. O. O. 186.—CAN. 


PART I. SECT. 6, SUB-SECT. 6.—C. 


7721. Laability for Is ee ta 

—R. vo. SHAD, [192613 J. L. R. 6535 
Sh kate W. W. R. 3103; 46 Can. Crim. 
Car. 209; 36 Man. L. R. 64.—CAN. 


172 Ne ——,J—Accused was 
convicted of attempting to stoal money 
from the spores of a man in a public 
street. was proved that the accused 
put his hand towards the man’s pocket 
with the object of stealing moncy 
thorefrom, but it was not proved that 
there was anything in the pocket :— 

Held: in order to support a con- 
viction of attempt to ateal, it was not 
necessary to prove the existance of 
anything which could have kare stolen ; 
& conviction i ei —LAMONT v. 
El {1933] S. C. (J.) 33.— 





PART I. SECT. 6, SUB-SECT, 6.-—D. 


sf. Charge of assault with intent to 
commit rape—-dmounts to charge of 
attempted rape.jJ—-R. v. MAciInryre 
(1925), 43 Can, Crim. Cas. 356.—CAN. 

ag. Where full offence not j} 
Where complete commission is not 
proved, the part as must be con- 
sidered de navo in deciding whether 
the aa! establishes an attempt.— 


R.v 
Can. C. Cc. 


sia I. SECT, 6, SUB-SECT. 7.—A. 


—.}~—Every person of 
"responsibility who knowingly & 
oluntarily co-o tes with, or aids 
or aseists or advises or encourages 
another in the commission of a sre 
is an accomplice, without peers ae 
the degree of org 1t.—R. v, L- 
caer, ee L. R. tee 5 
Ww. W. 357.—CAN. 





(1) Consd. R. w. 


Sons Piped 1D). L. R. 238; 67 
0.—-CAN. 


b ii, ——— ——.}—An acoused may 
be convicted on a charge of counselling 
an offence, althoug the person 
counselled did th actually commit the 
offence.—R, v. YEE Jam Hone (Sask.), 

1929) 1 D. L. R. 179; 50 Can. Crim. 
_ 872; [1928] 3 W. W. R. 490.— 


h iii. .)}—Under sect. 69 (d) 
of Criminal Code a person who counsels 
another to commit an offence is guilty 
of the substantive offence of counse!l- 
ling, even though the offence counselled 
is not committed or attempted.—R. 
v. GORDON & GoRDON, [1937] 2 
W. W. R. 455.—-CAN. 


PART I. SECT. 6, SUB-SECT. 8.-—-A. 


si. ——~.}-—Conspiracy cannot exist 
unless two or more persons are partics 
to an agreement to do an illegal act, 
or to do a legal act illegally, both know- 
ing, or being deemed to know, that the 
carrying out of the purpose involves 
the commission of an indictable offence. 
—R. ov. SrGau, [1925] 4 D. L. R. 762; 
Q. R. 39 K. B. 436.—CAN. 

s i. What amounts to—C. ing 
with another ignorant of intended Hibs ay J 
—TIt. vo. SEGUIRE (Ont.) (1928), 49 Can. 
Crim. Cas. 266.—CAN. 


' gpk. Conspiracy to effect public mis- 
chief. 1 -Conmplacy to effect a public 
mischief, or to prevent the Sommaire: 
tion of justice, is a crime mon 
law.—R. v. CAMERON ges D. "D. R. 
447; 64 Can. O. O. 224; 50 B. O. R. 
179.—CAN. 


PART 1, SECT. 8, SUB-SECT. 8.—C, 
831 1. One alone cannot conapire.}-— 
There can be no rad dem 88 aa two 
or more minds are their 
object.— Haris R. abet, 48 
N. L. R. 330.~~8. AF. 


835 i. Husband & wife.}—Husband 
& wife cannot conspire to oceaa on as 
to be guilty of the eninae 8) cage 
ge vw. MoKEoum, [1926] NZ Z. L. 








e e 2 


App. Rep. 94, 0. C. A. 


PART I. SECT. 6, SUB-SECT. 8.—N., 


881 fi. .}—Although con- 
spiracy to commit a crime, being 2 
itself an indictable offence, mere 
charged alone in an indictment nde- 
pendently of the crime conspired to be 
committed, it is nevertheless necessary 
that a count cha ing conspiracy alone, 
without the setting out of any overt 
act, should describe it in such 2 way 
as to contain in substance the funda- 
mental ingredionts of the particular 
agreement which is charged, or, in 
other words, in such a way as to specify 
in substance, the specific transaction 
intended to be brought against the 
accused.—BRODIE v. R., [1936] S. C. R. 
188; 3D. L. R. 81; 65 Can. C. C. 

804 ii, —— -}+-R Boox- 
HALTER & LANIN, (1924) 3 ”D. L. R. 
— Dias Crim. Cas. 186.—CAN. 














Mancs (B. C.), a 4D. L. R, 825; 
50 Can. Crim, Cas. 399.—CAN. 


PART I, SECT. 6, SUB-SECT. 8.—-O (a). 


921 i. Conspiracy may be tnferred 
acts v. SIMINGTON 


Srom { -}—R. 
CAN. (1926), 45 Can. Crim. Cas. 249.— 


S. P. R. vo. THORNTON (B. C,) 
(sea). ie Can. Crim. Cas. 24 9.9—-CAN. 
qi, —— ——.}If an information 
phases a conspiracy between A., B., 
C. & D., together & with E. & Fe 
others, & a pony on oe a as euilty 


of a consp 

& others, the Y nealace bk eh ais A. 
fs convicted is not a different con- 
spiracy from une one on Neti he was 


—R. 
[1927] 2 W. Ww. R 
Oas. 348; 38 B. 6. R. 4'52, —CAN. 


6). 


—~— ——.}-The rule of 
seldenee that, on obarges tact conspiracy, 


Vol. XIV.-Criminal Law. Cases 960a—1082a 


Part [l.—-Original Criminal Jurisdiction. 


960a. a ao (LORD) 
State, Tr. 439. 
961a. Right of Scotch peer.|—-SaANcHAR’S (LORD) 
- Case (1612), 9 Co. Rep. 117a; 77 E. R. 902 
sub nom. SANQUIRE’S (LORD) CasK, 2 State 
Tr. 743. 
Annotations :—Consd. Graham (1791), 2 eames 547° 
Refd. Claneydlon'e Gaae (1867 ), 6 State, Tr. 291 
967a. Not by articles exhibited by peer in 
House of Lords.|—CLARENDON’S (EARL) 
CASE (1667), 6 State, Tr. 291, 
975a. ———.|—-SoMERSET’s (DUKE) CAsE (1551), 
1 State, Tr. 515. 


985a. Right to take advice of judges as to sub- 
mission of defence.|}—DE CiLIrrorRD’s (LORD) 
TRIAL, [1936] W. N. 4; 81 L. Jo. 60. 


Add. Annotations :—Consd. R. v. Judge, Ex p. 
Isle of Ely Justices, [1931] 2 K. B. 442. 
Roefd. 2. v. E:lwards, Lz p. Welsh Church 
Temporalities omrs. (1933), 49 T. L. R. 
383. 

For ‘‘R. v. Exnuior”’ read ‘' R. v. Exwior, 
HoLiis & VALENTINE.” 

Add. Annotations :—Refd. R. v. Paty (1704), 
2 Ld. Raym. 1105; Burdett v. Abbot (1811), 
14 Kast, 1. 


Add. Annotation :—Refd. R. v. Graham- 
Campbell (Sir), Ea p. Herbert, [19385] 1 K. B. 
59 


Cask (1541), 1 





986. 


989. 


990. 


991. 
1K. B. 810. 


992. 
Wilkinson, [1927] 1 K. B. 853. 


1005. Add. Annotation :—Refd. Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 
T. L. R. 485. 

1016a. Power to order payment of taxes in respect 
of honorarium payable to clerk of court.]— 
An order made by the Central Criminal Ct. 
directing that any taxes demanded a the 


rr Sree ren remain 





Add. Annotation :—Consd. R. v. Cory, [1927] 1082 
Add. Annotation :—Refd. Leyton U. C. |! 


Inland Revenue authorities in respect of 
- an honorarium payable to the clerk of that 
ct. shall ba paid by the public bodies by 
which the salaries of the ct.’s officials are 
payable is not invalid & not in excess of the 
powers of the ct. under Central Criminal Ct. 
Act, 1834 (c. 36).—R. v. CENTRAL CRIMINAL 
Court JJ., Hz p. LONDON County COUNCIL, 
[1925] 2 K. B. 43; 94 L. J. K. B. 4793; 132 
L. T. 666; 89 J. P. 65; 41 T. L. R. 
269; 69 Sol. Jo. 381; 27 Cox, OC. C. 734, D.C. 


1022a. —-— ——.]—R.v. Devon JJ., Ex p. PUBLIC 
PROSECUTIONS Dirucror, No. 11388, post. 


1080. Add. Annotation :—Distd. R. v. Teesdale 
(1927), 188 L. T. 160. 


1081. Add. Annolation :—-Distd. R. v. 
(1927), 1388 L. T. 160. 


10381a. .J~-It is not necessary in 
order that a person may be dealt with as an > 
incorrigible rogue under Vagrancy Act, 1824 
(c. 33), 5. 5, on a second conviction for any 
of the offences named in sect. 4 of that Act, 
that the previous conviction should use 
the actual words ‘‘rogue & vagabond,” 
since the statute itself provides that a person 
convicted of any of those offences ‘ shall be 
deemed a rogue & vagabond.”’— R. v. TEES- 
DALE (1927), 188 L. T. 160; 01 J. P. 184; 


Teesdale 











447. L. R. 80; 28 Cox, ©. ©. 488; 20 Cr. 
App. Rep. 118, C. C. A. 
. Add. Annotation :—Folld. RR. v. Dixon, 


Southampton Justices, Ha p. Porteous (1929), 
142 L. T. 597. 


1082a. ——-- ------ Before charge gone into. ]-—-- 
Deft., who was represented by a solr., was 
charged before a ct. of summary jurisdiction 
with an offence for which, if convicted, he 
would be hable to imprisonment for a term 
exceeding three months. [Te was not in- 
formed of his right to trial by a jury on 
appearing before the ct., before the charge 
was gone into, but he was so informed after- 
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the acts & declarations of each con- 
spirator in furtherance of the common 
object are admissible against the rest, 
ia applicable on a charge of bribery, 
since the crime of bribery involves 
corrupt conduct of. & the acting in 
concert by. & the existence of a common 
purpose between,the persons concerned, 
t is immaterial] whether the existence 
of the common purpose or the par- 
ticipation therein” of those alleged to 
neve Aad open in the crime be proved 
hough cither element is nugatory 
patie the other.—R. v. LEVY, 1028] 
App. D. 312.—-S. AF. 
935 xi. .])—Evidence of 
statements made by one conspirator 
against an alleged co-conspirator after 








the enya had been arrested held not 
admissib at ae latter.—R. ¥ 
Pevran, (1937 W. R. 62; 


at Man. L. R. 4123 6 
L. Ie. Big; "eh C. C. C. 311.—CAN. 


PART II. cae 1, suet SECT. 5. 


sa. Elect FR. ve. 
ounians (N 8) ( 1928), oO Ga. Crim. 
ma _— nate a prisoner has 
gga a speedy trial, his consent to 
tried, on additional charges 

a nating it is sought to prefer against 
him, is req only when they are 


not founded on the facts or evidence 


dieclosed in the pepcailons: —h. v. 


Durr (Sask.), [1929] 1 D. I. R. 152: 
50 ey Mere Cas. 246; [1928] 3 
Ww. 550.—CAN. 

—,J— vw. YEE Jam TIONG 


(Sagi. ), {1929] 1 D. L. R. 179; 50 
Can, Crim. Cas. 372 ; [1928]3 W. W. RR. 
a a 


Py) he vw. SPHEIDEL (Alta. ) 
(1998), 3 52 Can. Crim. Cas. 311.—CAN. 


6°. -J—When a prisoner has 
cousented to a speedy trial before the 
district ct. judge’s criminal ct. on the 
charge for which he bas been com- 
nuitted for trial, be may be so tried 
without any further consent on auy 
other charge founded on the facts or 
evidence disclosed in the depositions. 
—R. v. DizpERIcH & LIBERTY (Alta.), 
ted 3 W. Pas 748; 52 Can. Crim. 








sf. ---A -good election for a 
speedy trial was held not to be affected 
by the fact that a subscquent election, 
made after a slight correction in the 
ne wey not have ace taken in the 
prope nnor.—-R, Wona CHEUN 
EN, (1930] 8 W.W. R. 281.—CAN. 


sh. ——.]—-When a prisonor hag 
elected for a speedy trial on the charge 
or charges for which pees ve bee 
mitted for trial, 
tried on additional ehasaea which it ‘Be 


7 


sought to prefer against him is required 
only when they are not founded on the 
facts or evidence disclosed in the 
depositions.— RR. v. eee ee 
1 W. R. 784; 2 L. 709; 
61 0. C. ©. 353 ; 42 Man. L. It. ree 
CAN. 


sk. —-—- New trial.]—On appeal by 
the Crown from the acguittal of the 
accused on &@ see trial of a charge 
under Opium & Narcotic Drug Act, 
1929, the Ct. of Appeal ordered a new 
trial. The accused was, without re- 
election, tried again before the County 
Ct. Judge’s Criminal Ct. & convicted. 
On an application for habeas corpus 
with certiorari in aid :-—Held : said ct. 
had become functus officio upon the 
acquittal of the accused, &, in the 
absence of the consent of the acc wed, 
was without jurisdiction to re- -try 


him. Sect. 1914 (4) of the ore 
applies only to the case of an ‘ appit. 
convicted "; & the fact that My his 


case the Ct. of Appeal did not direct 
the mode of new trial was, presum- 
abl oe {t had no power to do so. 
=H Cuow Wat YAM, ee 1 
660: 69 Can. GC. C. 86.—CAN. ; 


h. 135 | ‘revel. (193714.D.L.R 

sl. Zight of ee to be tried by 
—Receiving stolen property.) ee 
cust property alleged to have been 
stolen or to have been received knowing 


1084. Add. Annotation :—Folld. R. v. 


$10 in value & the offences aa there- 
fore, triable summarily Le olice 
magistrate under Part 

Criminal Code, they are inv ertheless 


alleged to have been received 
it to be atolen did not exceed $200 in 
value, the case fell under eect. 67 of eUS O. ae 
North-West Territorios Act, 1886 

(which ia still in force), & when the 
Socuren elected for a jury trial a ju 


perty alleged to have been knowingly 
received consisted of cancelled share 
certificates which appeared to be when | sequently arrived in Cal 


wards, when all the evidence had been heard, 
but before the ct. had announced their 
decision. Deft. protested twice b pee solr. 
that he could not at that stage ut to 
this election, but on being iafornied y the 
chairman that if he did not elect, the case 
would be sent for trial, he stated by his solr. 
that he would be dealt with summarily. 
Deft. was then convicted & fined :—H el 
the prccres pee were a nullity as the gi 

of that information to the person c ng 
on his appearing before the at, ‘* before the 
charge is gone into,” in accordance with 
Summary urisdiction Act, 1879 (c. 49), 
s. 17, is a condition precedent to the validity 
of the subsequent proceedings. Accordingly 
the conviction was quashed.—R. v. Drxon, 
SOUTHAMPTON JUSTICES; Ex p. PORTEOUS 
(1929), 142 L. T. 597, 598; sub nom. R. v. 
eee J USTICES, Ex esa 94 
a ee 46 T. L. R. 1 7; 28 L, 

84; 20 Cox. O. C. 1138, D. OC. 

Dixon, 
Southampton Justices, Ka wp. Porteous 
(1929), 142 L. T. 697. 


1042. Add. Annotation :—As to (1) Consd. China 


ae Co. v. A.-G. (1932), 48 T. L. R. 


1079a. —-— Fraudulent conversion begun abroad— 


Receipt of proceeds in England.|—A fraudu- 
lént conversion begun abroai, even though 
triable there, but completed by receipt of 
the proceeds in this country, is justiciable 
in this country.—R. v, LyLty (1924), 18 Cr. 
App. Rep. 58, C. O. A. 


1090. Add. Annotation : Per to (1) Consd. China 


‘Navigation Co. v. A.-G 


. (1932), 48 T. L. R. 
375. 


1100. Add. Annotation :—Refd. The Fagernes, 


[1926] P. 185. 


1101. Add. Annotation :—Distd. The Fagernes, 


[1027] P. 311. 


1124, Add. Annotations :—As to (2) Refd. The 


Fagernes, [1926] P. 185. As ito (4) Refd. The 


Cases 1032a-—-1188. ENGLISH AND Empree Dicest SuPPLEMENT. 


Generally, Refd. 


Fagernes, [1926] P. 185. 
China A.-G. (1982), 48 


Dey eens Co. v. 
T. L. R. 875. 


1129a. ——.}—Cuune Cat CHEUNG vw. R., [1938] 


4 All KE. R. 786; 65 T. L. R. 184, P. C. 


1188. For the exis 


paragraph in original 
volume substitute the following paragraph :— 


—— «=O. ]—A person on 


board one of His ure s ships, which was 
then in commission & |] in the tidal 
waters of the Firth of Forth above the Forth 
Bridge, was alleged to have committed 
larceny a clerk or servant to the Navy, 
Army Air Force Institutes. He was 
placed ogee arreat by an executive officer 
of the ship, &, some days later, by which 
time the vessel had arrived in Tor ay, he 
was apprehended by the Devon police & 
charged before the justices, who committed 
him for trial at the Devon quarter sessions. 
The indictment charged an offence contrary 
to Larceny Act, 1916 (c. 50), s. 17 (1) (a), 


., committed on the high seas. Prisoner was 


arraigned & bat aaa not guilty & a jury was 
impanelled, but quarter sessions declined to 
proceed with the fndicement upon the ground 
that Larceny Act, 1861 (c. 96), 8. 115, which 
was said to give ‘them jurisdiction, did not 
extend to offences committed in estuaries or 
rivers in Scotland, & that the offence charged 
was properly triable only by the ‘Scottish 
cts. :-—Held: quarter sessions had jurisdic- 
tion to try the indictment inasmuch as it 
alleged an offence which, by virtue of Naval 
Discipline Act, 1866 (c. 109), was committed 
within the jurisdiction of the Admlty. of 
England, & therefore, being an offence men- 
tioned in Larceny Act, 1861, it was triable, 
under sect. 115 of that Act, in the county 
where the offender was apprehended. —R. 
v. DEVON JJ., Ex p. PUBLIC PROSECUTIONS 
DIRECTOR, [1924] 1K.B.6508; 98L. J. K. B. 
284; 180 L. T. 640; 88 J. P. 73 ; 40 T. L. R. 
218; 68 Sol. Jo. 422: 27 Cox, O. C. 6938, D.C. 





it to have been stolen does not excced 3D. L. R. 221; 
341.—CAN. 


est that the judge was of the 


nion, & he could not properly be | Proceed 


the opinion, that the iy etne This does not a 


was & properly constitu gi. 





49 Can. Crim. Cas. 


the | PART II. SECT. 2, SUB-SECT. 4.——A. 
a. Offence within Admiralty juris- 
indictable offences & need not be 

tried sunumarily. diction—By alien—Consent 


tion. }——Criminal Coie 8s. 591, requires 
2) Where there was nothing to the consent of the Governor- General to goa 955 | 


ings against an alien for 
offences within= ee 
mate to o raga against 
Tata ce v. 
li93 }2D. R. 685; oe M. P. R. 32; 
8.—OAN. 


PART II. SECT. 2, SUB-SECT. 4.—B. 


Arrival in Calcutia—Juris- 
tribunal. (3) When tbe stolen pr- dichion of magistrate.}—When some | Saskatchewan have juriadiction as such 

sailors committed an offence on board | throughoutthe Province. He pleaded 
a British ship on high seas, sh ries sub- the ch & mad 


mitted on as fe ae moored at Lapointe 
Pier in Burrard 

Kven where the yee applies, the 
leave of the Governer-General is 
effective if obtained petore the com- 
mittal of the accused for trial.—R. s 
FURUZAWA Pee 2), 11930] 1W. W. R 

Can. C. OC. 3 


98: 42 
* iar? 54s —OAN, . 


PART II. SECT. 3, SUB-SECT. 1.~—-A. 
1148 lv. ——— .}—Accused, 
charged with inflicting grievous bsg 4 
was arrested on a warrant & 
brought before two justices for sum- 
mary trial in a judicial district other 
than that in whioh the offence was 


committed. Justices of the peace in 


to prosecu- 


jurisdiction. 





FLAHAUT, 


made his def: orgs 


to arge 
outta, the Chief | it waa not until he ap ed fro 


ees by the accused valid certifi- 

tes with a market value far in exoess 
of e900, & it wae not shown that he 
was implicated tn any way in the 
erasing of the cancellation marks :— 
Held: it could not A pag sah be said, 
for the purpose of the app cation of 
sect. 67, ae gee aided not exceed 
A oe ‘R. NBERG, [19 80} 1 
W. R. ni 5 “38 Gan. C. C. 166; 24 
ie. L. R,. 415.—CAN. 


PART Il. SECT 2, SUB-SECT. 1. 


r i. sf bdo committed before fJuria- 


diction anted 


— Trial subsequent to 
grant.}—R. v. HE LER (N. 8,), (1928) 


Presidency Magistrate had jurisdiction 
under Merchant Shipping Act, 1894 
(c, 60), 83, eRe 686, to entertain a 
complaint against them, in the absence 
of evidence to show that ohey were 
not in Calcutta at the time. Dn an 
case, when the accused surrende 
before the. ct. it had jurisdiction to 
Bopeary with the trial. ee 
Oa eee & REMEMBRAN 
vw. RAIBALER 933). 


F LEGAL 
i pe R. 80 Gale. io. 44.-—IND. 


PART II. SECT. 2, SUB-SECT. 8. 
oi, ——.}—Seot. 691 of the Criminal 
Code does not apply to an offence com 


8 


conviction that he o 
lace Aas trial :—H orice 
nal Gods. 8. Pg “app t. was 
a ery eid ze Sai ie = : 
a a in Pais 
avapely 4 listrlot, w 


ray t ouee was counted. hia objeo- 


tion to the place of trial was raised to 
rey e. ROBERTS Saat, 1 D. L. R. 
960; 49 Can. Crim. Gas. 171; 92 Saak. 


LB 942 ; ; (19237) 3 W. We. ‘R. 844.— 


1962 i. Where act 49 act of omisston — 
received—Place to which account 
should have been been rendered.}-~—In & case 


SuB-SsEcT. 2.—STATUTORY PROVISIONS. 
(Vol. XIV., p. 147.) 


Criminal Justice Act, 


See, now, 
(c. 86), 8. 11. 


Vol. XIV.—Criminal Law. 


Svus-sEcT. 8.—OHANGE oF VENUE. 
- (Vol. XIV., p. 150.) 
See, now, Criminal Justice Act, 1925 (c. 86), 


1925 
8. 11 (1). 


Part IIl——Limitation of Time for Criminal Proceedings. 


1269. Add. Annotation :—Apld. R. v.. Hewitt (1925), 89 J. P. Jo. 721. 


1334a. Estreatment — Removal 
Stpewarsr (1931), 23 Or. 





of criminal] breach of trust >y a servant 
whose duty it is to rendey account at 
one place, & there is no zvidence to 
show where the alleged misappro- 
riation was committed other than the 
fact of non-accoun the renue may 
be laid in the place where the accused 
failed to account. If, however, there 
is evidence to show where the mis- 
appropriation was committed, the 
venue must be laid either in that place 
or the pine where the ae pecty was 
received or retained. he latter 
case there is no Orcaalive venue in 
the place where the ga Mihert te Py 
rendered. — PAUL FLOND v. 
GMreSOn (1931), I. i R. 59 Gale. 92. 


PART II. SECT. Me aati 1.— 
» (8). 





ti-— .J~Held: a letter 
written by deft. from a city in 
Pennsylvania to Ontario, anciodine 


money for travelling expenses & con- 
taining ifnstructions to proceed to 
Montreal, was deft.’s act committed 
in Ontario, & a taking & enticing away 
within sect. 316 of the Code.—R. v. 
Lortrus (1926), 45 Can. Crim. Oaa. 
390 ba 59 O. L. R, 65.—CAN., 


PART II. ie er 1.— 








e i, :}—Where an 
offence charged is the fraudulent con- 
version of securities which consists 
of a continuity of acts, & where the 
beginning of the operation was in one 
county, & the continuation & com- 
ati in anor rele the accused 


roceed in either 
aunty ee SoLLOWAY, [1984] 
©. R31: 61 0.0. C. 297.0 A 


PART IL. SECT. 8, SUB-SECT. 8. 





1254 xvi. R. v. Dr 

geal La ), 47 , AT Can, 0 Orira . Cas. 311; 
eer xvii. —A cha. of 
venue will not be or er ine ercuad 
of local pre he accused 
unless it Rares ly a nean Met such 
oe i Nate ET he is 

at the 

pnere ne ones io Seen to bo hate 


mmitted.— R. RONFMAN, 
(ssoyT 1 W. ve R. pee * 53 ‘C C. C. 


pl greont get ap tanh Po pong 
8 con 2D 
ordered a new a n 


Part IV.—Bail. 


of.}] — R. », 1887. Add. Annotation :—Apld. Ea p. Hatry, 
App. Rep. 82, (1929), 168 L. T. Jo. 808. 
" 18458. ——- —— —-—.]—He p. Harry (1929), 


168 L. T. Jo. 303. 


from the order was dismissed for want 
of jurisdiction, as no appeal has been 
provided for by the Dominion Statute 
nor by the law of England applicable 
to this province.—R. v. SANKBY (1927), 
49 Can. Orim. Cas. 195; 39 B.C. R. 
247.—CAN. 


PART III. SECT. 1. 


sc. Offence for which penaliy one 
ear’s imprisonment.J—A prosecution 
or an offence under @# sect. of a Com- 
monwealth Act for which the only 
penalty provided is imprisonment for 
one yerr, ray be commenced at any 
time after the commission of the 
offcnce.—-FRe iti tg Ez p. O’REGAN 
(1934), 51 N.S. W. W. N. 93.—AUS. 

se. Vicennial prescription—Scotland. a 
—The vicenntal prescription of crime 
does not form part of the law of 
Scotland._-SuUGDEN v. H.M. ADVOOATE, 
{1934) 8S. C. 103.—SCOT. 


PART III. SE€T. 2. 


1285 xv. —-—.]—A prosecution under 
Lands & Forest Act, 1926, is begun by 
ae laying of the information & not 
MK the issue of the A yee eae ey v. 

coo as (1934] 3 L. R. 1463; 

M. P. R. 324; 610. 0. mel 268.—CAN. 


PART IV. SECT. 1. 


1301 vii. ——~ ——-.}—R. v. Coorur- 
BLOOM (1924), 43 Qan. Crim. Cas. 394. 
—CAN. 


1301 viii, —— -]}—The main, 
although not necessarily the only, 
consideration that should determine 
the exercise of a magistrate’s discretion 


is the question of gecuring the attend- 
ance of accused.— Kok v. R. (1927), 48 
N. L. R. 267 .—-S,. AF e 

minal Code, 


m i. «+ —-Ori 
8. 696, provides that where the offence 
ig punishable by imprisonment for 
more than five years a juatioe of the 
peace, hades with ane other justice 

n circumstances ad amit 

the conised to "pall, One justice has 
no aeaiction to take the Tce is 
ances, &, if he does so, no Hability is 
imposed, at lowe no hee. which can 
be enforced in a@ summary manner.— 
R. ». Moorr, (1924] 1 wo W. R111; 
41 Can. Crim. Cas.164; 18 Sask. L. R. 
60.—CAN. é 

m fi. —— Justice of the }— 
Under s. 664 of the Criminal Code a 
justice of: the peace ng rd get tee to 
admit an accused to 1 before he is 
brought before Wine pene in — on 
the charges p oeaints 
R. v, aiae pee = ee) 8 D. me 

R. e 








 cateeccammnamed 


423 HL L. 241; aff FSG) 
iW. W.R. 349--0AN, 


| CASA, 





af. Amount of batl—Power to in- 
crease.J-——-Bail was fixed by a magis- 
trate at the close of a preparatory 
exainination of accused who was com- 
mitted for trial. The examination was 
reopened to ascertain whether accused 
admnitted ejgbt previous convictions. 
Upon his adunission, proeceuvor applied 
fOr an increase of bail » which the 
eke Pode lab granted. Accused then 
applied for an order that the bail 
as originally fixed should stand :— 
Held: {t was oompetent for the magis- 
trate to reconsider the amount of the 
ball.—-Swakrr v, R. (1923), 44 N. L. R. 
133.—S. AF. 
Aad Effect of batl—Whether reckoned 
par of imprisonment,J—The time 
dur ng which prisoner is out on bail 
under an order for bail made at hia 
request cannot be reckoned as part of 
his term of imprisonment, aven though 
such order was ultra virea.— kt. v. LAC, 
[1925] 2 W. W. R. 129; 43 Can. Crim. 


we 363.—--CAN. 

-)}—The time of im- 
cienninent for an offence § against — 
anitoba ‘Temperance Act does not 

continue to run while prisoner is out 





on ball per iG, ae an appeal.—R. 
Say ae 3 ne B61 ; (1925) 
R. 326; ti Can. Crim. Cas. 


60° bar Man. L. R. 151.—CAN. 


sj. Estreatment of batl.}—Tho pro: 
cedure to be followed on an appli 
tion to estreat bai) ia to be found in 


Baill Act, a. 12 (2).—-R. ». Briaas 
(1923), 33 B. C. R. 297.-—CAN. 
sk. ——- Application to remtt — 


Appeal.}—No appea) Hes from the 
refusal by a county ct. judge of a 
motion to remit & dischurge the 
estreat of appct.’s bail-bond.—R. v., 
SCHNEIDER (1923), 40 Can. Crim. Caa. 
206; 660, L. R. 215.—CAN, 

sl. No right where act of State 

prevente discharge of bond.)}—R. v. 
Guerin (1930), 564 Can. C. O. 225.— 





sm. ——~ Record must 66 before 
court.}—R. 0 GALLIVAN (1930), 54 
Can. 0. C. 228.—CAN. 

so. Failure to surrender.— ay of 
surely.}—SaLTER v. OGILVIE, [19381] 
oa e R. 884 ; 2 M. P. BR, 488,— 


PART IV. SECT. 2. 


—-——.}—R, v. MURRAY (1926), 
69 Oe 'S.R. R. 119. —-CAN. 


p fi. ——-.}—In non-capital criminal 
the ‘general rule is that an 
accused person is entitled to ball unless 
there are reasonable grounds for sap- 
panne thet he will not answer to his 


trial. As to what con- 


Cases 1410a—1442b. ENGLISH AND Empire Diaest SUPPLEMENT. 


1410a. Pending appeal to Privy Council—From 
Colonial Court.}—The accused, who was con- 
victed of manslaughter in. Cyprus, 
anted special leave to appeal by the 
ommittee. The latter had no 
jurisdiction to grant bail, & an application 
to the Supreme Ct. of Cyprus was also refused 
An application to be 


udicial 


for want of jurisdiction. 
admitted to bail was then 
Bench Division & was 


App. Rep. 185, ©. ©, A. 


1416. Add. Annotation :—Apld. R. v. Williams 


(1925), 19 Or. App. Rep. 67. 


1416a. Breach of—Powers of court.]—-If an applt. 
breaks a recognisance entered into before 
this ct. it will, on a further conviction, deal 
with him although the ct. below may have 


stibiites eich: seaeonalis ound there 
is no definite rule. It is in the dis- 
cretion of the judge, who ts entitled to 
take into consideration, not only 
matters before him in evidence, but 
also such things as are matters of 
comes eno eage: —R. v. Molvur, 
{1929} V. L. R. 50.—AUS., 

1336 iil. -}—The fundamental 
test on bail motions is the probability 
of prisoner’s evading juetice.—THE 
ee PuRCEHLL, [1926] I. R. 207: 59 

I, L. T. 141.—IR. 

1836 iv. 





oe an accused 
erson who is bailable at discretion in 
erins of Crimcs Act, 1908, 5s. 368, 
applics for bail, the ct. should apply 
the rule & the threc tests laid down by 
Pao le J.,in Re chek Moai Nc: 3337, 

& adopted by Stu, R, 
Valli, No. 1336 i, Leah tne Grown 
opposes ball in thé absence of ox- 
ceptional circumstances. ‘lhe fact 
that conditions such as wireless, pass- 
port, restriction, transport develop- 
ment, & the like, have changed since 
the said rule & tests were laid down & 
adonted {n 1854 & 1903 respectively, 
does not render the said decisions 
inapplicable at the present timo; & 
tho fact that the accused is a married 
man with four children, & the Crown's 
admission that the Crown had no 
special reason to suppose that the 
aocused would be likely to abscond, 
are not such exceptional olroumstances 
as to afford suflicient ground for modi- 
ah ot a ome HpeWwER, [1935] 

1844 eS —o— Severity uf puntsh- 
ment,J—The of. may have regard to 
(a) the seriousness of the crime 
charged ; ” the severity of the punlsh- 
ment; (¢c) the strength of the vase on 
the depositions ; (id) the prospect of a 
reasonably wpeedy trial; & (e) the 
opposition of tho A.-G. —THE STATH v. 
PuRcCELL, [1926] LR. 2073; 59 I. L. TT. 
141.—-IR. 

1344 il, ——— ——— ———-.]—- Kk a 
CHANDRA JaGAT! v. R. (19: 7), I. L. R. 
6 Pat. 802.—IND. 

di. Punishable with long term— 
Rich prisoner.)— Except in exceptional 
circiunstances ersons accused of 
crimes punishable with long terms of 








imprisonment should not be released . 


on bail. The richer the accused & the 
more easy it is for him to find bail, 
the less it 18 desirable that he should be 
roleasod, & in no oiroumstances what- 
ever, without an eg Tater of the High Ct., 

should an erson of murder 
be allow bail Hocavar SINGH 0. 
ee eerenor (1982), I. L. R. 11 Pat. 


1349 i. Conduct of prisoner—Tamper- 
tng with Crown witnesses. }-—Tampering 
with the prosecution witnesses may be 


was 


e to the King’s 


granted.—SuTTON v. 
R., [1932] W. N. 272; 72 L. Jo. 440. 


1411a. ——— When granted—Only in special cir- 
cumstances.|—-R. v. GREGORY (1928), 20 Or. 


1442a. 








1442b. 











exceptional circumstances.—R. _ v. 
(1982), 23 Cr. App. Rep. 173, C. C. A. 





dealt with him.—R. v. HisBERT (1924), 18 
Cr. App. Rep. 36, 0. C. A. 


1436a. —~—- When term of imprisonment short.] 
—In the case of s short sentence, where an 
appeal cannot be speedily heard, the ct. 
may grant bail.—R. v. SELKIRK (1925), 18 
Cr. App. Rep. 172, C. C. A. 


1487. After this case add :— 





-+—-See, now, Criminal 


Justice Act, 1925 (c. 86), s. 16 (2). 


-}—The ct. grants bail only in 
KLEIN 


-}—Applications for bail refused 


after grant of a certificate for appeal from the 


zaoi reason for ‘roftsin “bail. — 
Kntenna Boi 2 AGATI U. 


- (1927), 
. L. R. 6 Pat. 802.—IND. 


1349 fi. Where bail was 
opposed, on the ground that accused 
h been arrestod before investigations 
were complete to prevent his tampering 
with Crown witnesses:—Held: the 
magistrate was not warranted in 
refusing bail for that reason.—KOK v, 
Ths (1927), 48 N. L. R. 267.—S. AF. 


PART IV. SECT. 4. 














1361 J--R. vo. STAGG 
(1925), “4 Can, Crim. Cas. 128.—CAN. 
1361 v .}—Tat STATE v. 
cae er. "(1926] I. R. 207; "59 L LT. 


a 


Se epamnedand 





4 


1361. vil | . & NG@a 
aes (1927), 6 I. L. R. Ran. 276. 


1361 viii, ——~ —Two persons 
wero charged witb murder & ‘committed 
for trial. The coroner rcfused an 
application for bail made in his ct. 
Whereupon the appcts. applied to a 
judge in chambers by summons :— 
Held; in capital offences there must 
be exceptional circumstances to entitle 
the appots. to bail.—R. v. STRONG & 
STANNARD (1935), 52 N. S. W. W. N. 
“ oe 

——.}—The opposition of the 
A. oa. to the giving of bail, while en- 
titled .to great weight, does not. bind 
the discretion of the ot.—THE STATE 
oy URGES (1926) 1. R.207; 591. L. 17. 
141.— 


PART IV. SECT, 5. 


1383 fi. .}-—After conviction for 
Phd ale & @ new el ordered bail was 
Rape is an offence punish- 
able oith death, & unless there is un- 
reasonable & berry delay in bringing 
on brood seit a trial, bail will not Be 
Ban. v. AUGER (1929), 562 
- - Cc. BS 64 O. L. R. 198.—CAN. 
lili, ———.]}—Re R. vp. AUGER 

Lat) (1929), 52 Can. ©. C. 281.— 


st. Obtaining by Salee pretences. }—R. 
CAR [1931] 2 W. W. R. 414.— 


ee igen pf merrees 








PART IV. SECT. 8. 


1401 v. -———.}-—Where a police 
magistrate refused to allow accused to 
be released on bai) pending the pre- 
liminary hearing, an application by 
way of habeas ore for mocused © 
release on bail w nted.—R. 
aC ueNay (1925) 2° Ww. R. 643.—. 


e 





PART IV. SECT. 12. - 
ab. Grounds for granting. }—W hile 


10 


trial judge, the ct. holding that there were no 
exceptional circumstances sufficient to justify 
the granting of bail.—R. v. Howsson, R. v. 
HARDY (1936), 25 Cr. App. Rep. 167, C. C. A. 


it is ast oxsi ble to jay down. an ine 
flexible rule as to when a person con- 
victed of an offence & sentenced to 
imprisonment, who appeals against 
his conviction, should or should not be 
admitted to bail pending the deter- 
mination of his appeal, it is important 
to bear in mind that every one is pre- 
sumed to be innocent until legally 
convicted, & that so fur as is humanly 
possible the law should be so ad- 
ministered as not to do injystice to an 
innocent. person.—R. v. SMITH, R. wv. 
BARNARD (1924), 43 Can. Crim. Cas. 
24; 6860. L. R. 244.—CAN. 


sd. .}—A_ prisoner who had 
been convicted on a charge of shop & 
warchouse breaking & sentenced to 
two years & four calendar months’ 
imprisonment, applied for bail pending 
the hearing of an appea) against his 
conviction. The grounds of his appli- 
cation were that he might Brain TOE 
two persons who might prove that his 
identity had been mistaken; the 
prisoner did not know the names or 
addresses of these persons, but knew 
their descriptions; further ounds 
were porsonal to himself & family, such 
as astatement that he surrendered to 
his bail during trial & a desire to assist 
his family. There was Uttle pros ect 
of the appeal bcing successful: 
Feld: bail should not be granted.— 
Avs Ryan, [1930] S. A. S. R. 125.— 





——.}—R. vw. VERIGIN (NO. 1), 
11933) 2 W. W. Rt. 489.—CAN, 


am. By Supreme Court of Canada.) 
—A judge of the Supreme Ct. has no 
jurisdiction to eoadit to brs 
accused person 
such jurisdiction Tain 
Orimina)] Code, 8. 1019 {1), upon the 
Chief Justice of the appellate ct. or a 
judge of ee ct. designated by him.— 
STERLE v. R., (1924) 2 D. L. R. 470; 
[1924] 3. of R. 1; 42 Can. Crim. Cas. 
47.—CAN. 





oi. Time for eee e tnlo 
recognisance.}—On an appeal Trom a 
summary conviction, since there is now 
no time limit for fil the notice of 

appeal under Cri Code, 8. tha 
ti ere is no time limit for entering into 
the recognisance which may be given 


under rg gia e.—R. o. BaRILkKO, 
FA dae Py . L. R. 832; 3 W. W. RR. 
424 AN. : 


e il. ——.}—-R. v. DESJARLAIBS, 
[1924} 3 W. Ww. W. Ww. R. 145. CAN. 


sn. haa ope rebura for release can 
gaoler showing 
Hoop, wow 


1D ger 49 
iol: : 59 irs 8. R. aera) Gan. Cran 


1448a. ——— Vacation intervening.}—In consider- 
ing applications for bail the ct. has regard to 
the interval of a vacation.—R. v. CHARAVAN- 
MUTTU (1929), 21 Cr. App. Rep. 184, C. C. A. 


1443b. -}-R. v. WAXMAN (1930), 22 
Cr. App. Rep. 81, C. C. A. 


Anpotation:: :—Distd. R. v. Starkie (1982), 34 Cr. App. 
p. 1. 


1443c. Intricate case.|—Bail granted in 
view of complexity of the case & of the 
interval of the Long Vacation.—R. v. NEw- 
ee ELMAN (1931), 23 Cr. App. Rep. 66, 
Annotation :—Distd. R. v. Starkie (1932), 24 Cr. 
Rep. 1. . : 


14438d. -l—Bail granted in view of the 
interval of the Long Vacation.—R. v. 
STEWART (1931), 23 Cr. App. Rep. 68, C. 0. A. 
Annotation :—Distd. R. v. Starkie (1932), 24 Cr. App. 
Rep. l. 
1448e. -}—The interval of the Christmas 
vacation before an appeal can be heard may 














App. 
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be a ground for the ct.’s granting bail.—R. 
v. HARDING, TURNER & Kina (1931), 28 Cr. 
App. Rep. 148, C. C. A. 

ae :—Distd. R. v. Starkie (1932), 24 Or. App. 


1443f. —— -}~—The existence of the Long 
Vacation held, in the circumstances, not to 
be a sufficient ground for granting bail to 
an ag iar —R. Ne STARKIE (1932), 24 Cr. App. 
Rep. 1, 0. C. 


1445. Add. ae :—87 J.P. Jo. 536. 


Add. Annotation :—Refd. R. v. 
(1927), 20 Cr. App. Rep. 66. 


1445a. .|—The ct., in granting an application 
for leave to appeal against conviction & 
sentence, offered appct., in view of the 
interval before the hearing, bail on his own 
recognisance of £50 & that of a surety in the 
same sum.—R. v. MACDONALD (1928), 21 
Cr. App. Rop. 26, C. O. A 


1446a. —-—.]—R. v. Davinson, No. 3129b, post. 





Davidson 





Part V.—-Proceedings Preliminary to Indictment. 


1458. Add. Annotation :—Refd. Conn v. Turnbull 


(1925), 89 J. P. Jo. 300. 

1459. Add. Annotation :—Refd. Conn v. Turnbull 
(1925), 89 J. P. Jo 300. 

1467. After cross-references following this case add 
‘“*Person outside jurisdiction.]|—Se. Criminal 
Justice Act, 1925 (c. 86), s. 31.” 

1467a. Joint trial with another person neces- 
sary or expedient.|—Turr PUBLISHERS, LTD. 
v. DAviEs, [1927] W. N. 190, D. C. 

1484, Add. Citation :-—-31 T. L. R. 401. 

1512. Add. Annotation :—Refd. Elias v. Pasmore, 
[19384] 2 K. B. 164. 


1618a. ——-.]—-R. v. BouLron (1871), 12 Cox, 
C. C. 87. 

1536a. .|—R. v. BouLtTon (1871), 12 Cox, 
C. C. 87. 

1549. Add. Annotation :—Refd. Clubb v. Wimpey 
& Co., [19386] 1 All E. R. 69. 
1555a, —-— ——.|— WHITE iv. 

(1801), 4 Esp. 80; 170 KB. R. 648. 














1562a. — Grounds for.]—A _ constable 
may arrest a person without a warrant if at 
the time of effecting the arrest he has reason- 
able & probable cause to suspect that a 
crime has been committed, & that the person 
arrested is guilty of it. The question of 
whether the constable had reasonable & 
probable cause for making the arrest is for 
the judge & not for the jury. Amongst the 
facts which the constable may properly take 
into consideration in deciding whether to 
make the arrest is the fact that clothing 
belonging to the suspected person has been 
found near the scene of tho crime. 

Per LonpD Wriacnrt: [tis doubtful whether 
the constable may consider the fact thut the 
person arrested was well known to the police 
& was absent from his home at the matertal 
date.—-MCARDLE v. EGAN (1934), 150 L. T. 
412; 98 J. P. 103; 32 L. G. R. 855 30 
Cox, C. C. 67, C. A. 


TAYLOR | 1583. Add. Annotation :—Refd. Glamorgan County 


Council v. Glasbrook, {1924] 1 K. B. 879. 
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PART IV. SECT. 13. 


30. Refusal by sheriff—Summary 
plaint.J—Held +: an appeal to od High 
Ct. of Justiciary against a refusal of 
bail was not confined to cecal tried 
upou indictment. —- Lip v, 
STRATHERN, {1926} 8. C. "0 4 107.—- 
SCOT 


come 


PART V. SECT. 1, 8UB-SECT. 2.—A. 


1488 if -]—Where a man 
who knows that he is under detention 
acquiesces in tho situation there is an 
arrest, even though there has been no 
actual touching of his Cami _— 
HIGGINS v. MACDONALD — 2 i028) 

D. L. R. 241; (1928) 3 
115; 50 Can. Crim. Cas. as re, 


1498 1. Necessary to inform hee hiaed 
under what power constable acti 
A n about to be cerosted ig 
. entitled to know under what power the 
constable is arresting him &, he 
specifies a certain power 
person enowe the constabl 
got, he is entitled to object to such 
arrest & escape from custody, such 








custody not being a lawful one.— 
APPASANU MUDALIAR tw. It. (1924), 
I. L. R. 47 Mad. 442.—IND 

sp. Second arrest justified — First 
arrest irregular.J—Ex p. MALATAKY, 








(1926) 2 D. L. R. 242; 43 Can. Crim. 
306.-—CAN. 

PART V. SECT. 1, SUB-SECT. 2.—C. 

1528 iv. —-—~_}—-Where an 


accused has been charged with an 
offence, é.g. murder, over which a 
District Ct. judge has no jurisdiction 
& with respect to which he canno 

nt or wit hold bail be has no power 

order that a chattel, which is in the 
possession of the accused after his 
committal for trial has not been 
impounded as an vexhiblt shall be re- 
moved from his possession & delivered 
to une police, altho ZF it fs acatnet article 
which may afford evidence the 
accused at the trial. 

Semble: a judge of the Ct. of Ki 
Bench has the power to nt ee 
application for such order such a 
case.—R. v i BORUY, a w.w W. R. 
146; 60 C. C. C.1 


" 


PART V. SECT. 1, SUB-SECT. 2.— 


E. (a). 

1584 xvi. --—--.}—A_ police officer is 
not justified in arresting a person with- 
out a warrant where he docs not believe 
that porson has committed an offence, 
even though ho suspects that the 
arrested person hag knowledge which 
will enable him to identify those 
guilty of an offence which has actu- 
ully been realise —-WARNOCK V. 
no oe 3 OW. W. ht. 625; 51 
B.C. 79.--CAN 


PART V. onl. ‘, eer 2.— 


1555 v. ———, }-—Telegrams from 
the ** police ’’ of a Native State which, 
in addition to Pails description of 
the fugitive suggestions of his 
possible movoments, merely alleged 
that he was wanted for embezzlement 
of money to tbe value of two lakhs, 
do not constitute credible information 
or reasonable suspicion sufficient to 
ay te his arrest without a warrant in 

ritish India.—-SuBoDH CHANDRA Roy 
CHOWDHRY v. KH. (1924), f. L. R. 52 
Calc. 319.—IND. 





Cases 1611—1647. 
1611. Add. Annotation i— Refd. Poland v. Parr, 


1621. Add. 


1622a. 


PART V. sae a aooroeare 2— 


common gaming house is not an offence 
which one can be found committing 
.& arrested for by a peace officer with- 


(1927] 1 K. B. 286. 


1619. Add. Annotation :—Refd. Ledwith  v. 
Roberts, [1987] 1 K. B. 232. 
Annotation :—Consd. Ledwith v: 


Roberts, [1937] 1 K. B. 232. 


1622. Add. Annotations :—Folld. Isaacs v. Keech; 


[1925] 2 K. B. 354. Consd. Ledwith v. 
Roberts, [1937] 1 K. B. 232. 

Town Police Clauses Act, 1847 (c. 89), 
s. 28.]}—Under the above sect. in order to 
entitle a constable to take a person into 
custody without a warrant it is not necessary 
that the person should be in fact committing 
the offence, provided that the constable 
honestly & on reasonable grounds believes 
that the person is committing it. ee a Vv. 
Keon, [1925] 2 K. B. 354; 04 L. J. K. B. 
676; 1383 L. T. 347; 88 s. P. isos 4} 
a; ae. 432 ; 28 L. G. R. 444; 28 Cox, 0. O. 
22, D.C. 





Annotation :-—Reftd. Ledwith v. Roberts, [1937] 1 K. B. 232. 
1622b. 


Vagrancy Act, 1824 (c. 83), s. 4.]— 
The special powers of arrest given to con- 
stables by Vagrancy Act, 1824 (c. 88), s. 4, 
are confined to apprehending persons who 
are of the class of persons described as ‘‘ sus- 
pected persons’? or ‘‘ reputed thieves.’ 
Such persons can only be apprehended with- 
out warrant if they already are at the time 
of their arrest & imprisonment suspected 
persons or reputed thieves. That does not 
mean that if a constable suspects the person 
whom he apprehends he is entitled to arrest 
& imprison him without warrant. The 
. person so apprehended must be some person 
who belongs to the class of suspected persons 
by reason of his antecedent conduct. ‘‘ Sus- 
pected person’’ means a person who has 
acquired the character of a suspect & does 
not mean every person whom the appre- 
hending constable suspects to be loiterin 

with intent to commit a felony. Municipal 
Corpns. Act, 1882 (c. 50), 6. 193, empowers a 
constable to appre fond an idle & disorderly 
person whom he has just cause to suspect of 





intention to commit a felony, but if in an 1647. Add. 
action against a constable for false imprison- | 


———.]—-The keeping of a 





contrary 


16224. 


PART V. aed a aie 2.— 


—— Liquor Act, R. S. A., 1922 

(c. #736), 8. Se. Two 
aired ede J that accuse 
the above Act, went to his 


lice officers, 


ENGLISH AND Emprre Dicest SuPPLEMENT. 


ment it is not pleaded in the defence that the 
Sey was ap idle or disorderly person the 
eft. cannot rely on the sect. 

Sect. 618 (2), (8) of Liverpool Corpn. Act, 
1921, empowers a constable to arrest & 
detain without warrant any loose, idle, or 
disorderly ae erson whom he has good cause to 

suspect of having committed or being about 

to bo cormlé any felony, misdemeanour, or 
breach of the eace, or who is found between 
certain hours lying or loitering in any street 
we ot eae a satisfactory account of him- 
justify apprehension & detention 

aes this section it must be established that 
the person apprehended belongs to-the class 
of loose, idle, or disorderly persons. The 
aie to apprehend does not arise where all 
can be proved is that the constable 
honestly believed on reasonable grounds that 
the person apprehended was a loose, idle, 
or disorderly person. Sect. 613 of 1921 Act 
is contamed in a private Act of Parliament 
which by its title gives no indication that it 
is an Act dealing with the authority of police- 


: constables, & if a deft. in an action for false 


imprisonment desires to rest his defence on 
any part of that section he should give notice 
of it in the defence. 

Per Scott, L.J.—Powers of arrest without 
warrant should be expressed in unambiguous 
& simple language which anyone can under- 
stand & the occasions for reliance on a 
constable’s discretion should be defined with 
care in any statutory provision conferring 
such a power.—LEDWITH v. ROBERTS, [1937] 


1K. B. 232; (1936] 3 All E. R. 570; 106 
L. J. K. B. 20; 165 L. T. 602 ; 101 J. P. 23 ; 
53 T. L. R. 21; 80 Sol. Jo. 912; 36 L. G. R. 


1; 30 Cox, C. C. 500, C. A. 


Annotation : :——-Expld. & Distd. Rawlings v. Smith, [1938] 1 


1622c. ——- Municipal Corporations Act, 1882 


(c. 50), 8. 198.}—LEDWITH v. ROBERTS, No. 
1622b, ante. 


Private Act.}—Lepwira v. ROBERTS, 
No. 1622b, ante. 


Annotation :—Refd. 
Roberts, [1937] 1 K. B. 2382. 





Ledwith  v. 


8. 648 - the Code in arresting without 
verent yet, if the evidence is not 
cient to warrant a conviction it 
fo ows that the officer who made 


out a warrant under sect. 648 of the 
Crimina]) Code.—R. v. Roacnw, (1923) 
1 W. W. R. 488. aia 

r ii. an offence 
which a olice cue can find & person 
vormenittiag & oan le ny arrest him 
without warrant.— SELOOK, 
ge aN mie R. 145: 36 Can. Cc. C. 

25 Alta. L. R. 504.—CAN 

r ai Reeping disorderly house. ] 
—The keeping of a common bawdy 
house is an offence which a peace 
officer may find, being committed &, 








therefore, one for which, under sect. 648 . 


of the Criminal Oode, he may arrest 
without a warrant for arrest where he 
does find the accused committing the 
offence. It follows that, under sect. 30 
of the Code, he is justified in arresting 
without a warrant for arrest where on 
reasonable & probable grounds he 
Deer that said seek has been 


-—War4rw a ies DUNE. 
Tew Wen se 4: 3 D. 
iat 5 630.0.0.41; aS B. #164 — 


preeee &, without disclosing their 
dentity, asked him to serve them with 
liquor, which he did. Having con- 
sumed the quer they ordered more, 
which was being served but not con- 
aumed when, disclosing their identity, 
bape Aha ep aocused without a war- 
eld: accused was “ found 
pe ata committing ’’ an offence, & 
could be arrested wi ey yo warrant.— 


R. v. HI, ponte Cae » R. 651; 
44 Can. Crim. 29; a0", Alta. L. R. 
156.——-CAN. 

of —— Manitoba Temperance Act, 
0. * 1994 (ce. et & 114.})—-R. ¢ 
eae (Man.), {1 atl ty Ww.w.R Rage: ; 
48 Can. Crim. 808.—OAN, 


act but of a course of conduct, ¢ Ae , the 
keepi of . disorder nous. i 

be » pees , 

pertod ‘elt time'all the cunentinl elements 
ee the oo could be said x 
oun scoured 5 

therefore, would be’ Justi under 
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$84; 24 Alta. L. R. 48.—OAN. 
PART V. SECT 1, SUB-SECT. 2,.— 
F. (a) 
ki. Warrant Api ori pee 


charge on habeas 
sar DAvDD (N. B. Sa uae ek 


| gw. 8), fisa0 iB. UL. Rs 666 ; 51 


lil, —— -—~-.}+—Re Di Lorenzo 
yee ea GC. ©. 826; $M. P. R. 
lili, ——— -——— Not afer pardon. }— 
A prisoner was. oe 
tenan © dinkacced on 


eld: this Mio ry etary escape & 
he could not be retaken on the samo’ 
ours (JouN V, (1983), 


warrant.—Re Ma: 
5 M. P. R. 333; 59 O. 
CAN. 


ab. Warrant must be in constable’s 


1668a. ——-.]|—Brown’s Case (1647), cited in 
2 Hale, P. O. at p, 111. 

ly Vagiaies :—Refd. Howard v. Gossett (1845), 6 L. T. O. 3 

1674. Add. Annotation :—Consd. Horsfield v. 
Brown, [1932] 1 K. B. 855. | 


1675. Add. Annotation :—Refd. Horsfield v. 
Brown, [1932] 1 K. B. 865. 


1676. Add. Annotation :—Consd. Horsfield v. 
Brown, [1932] 1 K. B. 855. 


1676a. ——— Application of Criminal Justice Act, 
1925 (c. 86), 8. 44.]—Pltf. having left his 
wife & two children, his wife obtained a 
maintenance order under Summary Juris- 
diction (Married Women) Act, 1895 (c. 39), 
for the payment by him of a weekly sum. 
Pitf. having failed to comply with the order, 
his wife made complaint te & magistrate at 
D., which was within the county of Chester, 
that £19 128. 6d. was then in arrear under the 
order, & thereupon the magistrate issued a 
warrant, addressed to each & all of the 
constables of the county of Chester, command- 
ing them to apprehend pltf. & convey him 
before a ct. of summary jurisdiction at D. 
to be dealt with according to law. The 
warrant showed on its face that £19 17s. 
was payable by pltf. & was in the form 
rescribed by the Bastardy (Forms) Order, 
915, but it did not contain the words 
‘unless the said sum & all costs & charges 
be sooner paid ’’ which were directed to be 
inserted in such warrants by the Bastardy 
(Forms) Amendment Order, 1921. The war- 
rant was delivered to deft., the superinitendent 
of police at D., & some time later pltf. was 
arrested by a constable acting under deft.’s 


—_ 


orders. Plitf. was taken in custody through | 


the streets & placed in a cell by deft.’s order. 
At the time the arrest was effected the 
warrant was in deft.’s possession at the police 
station & was not in the possession of the 
constable who made the arrest. Pitf.’s 
father immediately after the arrest tendered 
£19 17s. to deft. & asked for his son’s release, 
but deft. refused to accept the money. 
Pitf.’s solr. then sent a letter to deft. enclosin 

the £19 17s. & demanding pltf.’s release, bu 

deft. did not open the letter & pltf. was kept 
over-night in the cell. Pitf. was brought on 
the following morning before a court of 


Annotations :—Consd. R. 
Apld. A.-G. v. Jefferys (1824), M‘Cle. 2 


1678b. ——— 
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summary jurisdiction at D., when solr.’s 
letter was produced & found to contain 
£19 17e., whereupon the meee etee ordered 
pitf.’3 immediate release. Pitf. brought an 
action against deft. for false imprisonment, & 
the jury returned a verdict in pltf.’s favour 
& awarded £175 as damages for the arrest, 
& £175 as damages for the unlawful detention 
at the police station after the tender of the 
money :—Held: (1) the warrant was invalid 
by reason of the omission therefrom of the 
words ‘‘ unless the said sum & all costs & 
charges be sooner paid,” inasmuch as the 
provision in the Summary Jurisdiction 
(Married Women) Act, 1896 (c. 39), that ‘‘ the 
payment of any sum of money directed to be 
paid by any order under this Act may be 
enforced in the same manner as the payment 
of money is enforced under an order of 
affiliation,’’ refers not to the date when that 
Act was passed, but to the date when it was 
sought to enforce the order, & in the present 
case at that date the Bastardy (Forms) 
Amendment Order, 1921, requiring the 
insertion of those words in the warrant, was 
in force; (2) the arrest was wrongful, because 
the constable had not the warrant in his pos- 
session at the time ho effected the arrest ; 
(3) deft. was not protected by Oriminal 
Justice Act, 1925 (c. 86), s. 44, for in order 
to obtain that protection the warrant must 
have been lawfully issued, & the person 
apprehended must have been charged with 
an ‘‘ offence,’ whereas in fact the warrant 
was invalid & pltf. was not charged with an 
‘offence’? within Criminal Justice Act, 
1925 (c. 86).—HORSFIELD v. Brown, [1932] 
1 K. B. 355; 101 Ll. J. K. B. 1773; 146 
L. T. 280; 96 J. P. 123; 30 L. G. R. 153; 
29 Cox, C. C, 422. 


1678a. ——— ———.]—-BLaATcHER v. Kemp (1782), 1 


Hy. Bl. 15, n.; 126 H.R. 10, 
v. Weir er B. & O. 288 





Except when issued to A. & 
constable.]|— WEATHERFLL v. WATSON (1822), 
1L.J.0.8. K. B. 2. 


1683. In line 2 of the headnote, for ‘‘ assisting ”’ 


read ‘ arresting.”’ 


1694. Add. Annotation :—Refd. Elias v. Pasmore, 


[1934] 2 K. B. 164. 


ee teat Sa SA tas er REP ng peat ghee NPIS Near AAAS ee etree tre ae i 





Q of Police Act RYATT (1924), 42 Can. Crim. Cas. 132; | R. v. Linper, [1924] 3 D. L. lt. 5053 
7N.8. R. 815.—CAN. 2W.W.R 


possession. }—Seot. 5 
1916, bas not altered the rule that at | 57 N 


the time when an officer executes a . Descrintion 
warrant of commitment for non- Pieler }—A e mf arrested 


. 648; 20 Alta. L. R. 414.— 


prisoner—Su, CAN. 


. banc araR arse eras ——.,|-— RR, v. WaRD 


nu ; under 1680v 
ayment of a fine imposed under | the name o Sire, Richard F. Wade ”:; | (1923), 53 O. L. R. 569.—OAN. 
otor Omnibus Act, 1926, he must | —Held: the description was sufficient 1685 v. —-—.J—An arrest on a 


mete the warrant of commitment in | as no one conid possibly be misled by 


Sunday under a warrant issued for an 


on.— BULL v. Laine (1929), | the description of. the person con- | offence against Manitoba Temperance 


ossesal 
8. A. 8. R. 65.—AUS. 


tained in the warrant.—-He WADE | Act, O. A., 1924 (o. 118), is not Mlegal, 
sd. Defective warrant-——Haveas (1918), 68 N. B. R. 424.—CAN. —R. v. Santa, (1927) 3 D. L. R. 982; 
Issue of valid warrant.}—Previous 34; 47 Can. 


on corpus by reason 
of defective warrants does not preclude 
the issue of a sub 


1927] 1 W. W. R. 7 
PART V. SECT. 1, SUB-SECT. 2.— hen eae 345; 35 Man. L. R. 386.— 
F. (0). CAN. 


uent valid war- | 1674 iti. ——.}—Where an arrest 1s 7o" nd a 
rant.—Re Ransome (1932), 4M. P. R. | not justified without a warrant, it is | without warrant, Whore, when & wa 


here, when 4 war- 


371; 57 GO. OC. O. 282.—CAN. necessary for the constable making the | rant was issued, accused was illegally 
arrest to have the warrant in his per- | under arrest because previously ar- 


PART V. SECT. 1, SUB-SECT. 2.— al gsession, even although the t .—Held: it 
o tb) sonal po ence Ae A ite rested without a warrant eld 


* ° person 
. Inclusion of words not applite- | production. It is 


as he was not prejudiced in any | “all or any of the 


: ap tion for his | the province, & is 
should dismissed, not- | constable on whose instructions by 


did not affect the validity of the war- 


sf. Incl not sufficient that & | rant.—R. v. BaRiLkxo, [1924] 1 
able.}—Where deft.’s arrest was justi- | warrant: has been issued directed to 


W. W. R. 60; 41 Can. Crim. Cas. 193; 
.— CAN. 


lice officers” of | 90 Alta. L. R. 126 
possession of a 


: PART V. SECT. 1, SUB-SECT, 3. 
withstanding the inclusion in the | telephone another constable at a 
_ of h were not different lace makes the arrest & di. —— B 


warrant words whic 
aT peeise & should have been omitted. | delivers 


ay other constables acting 
to the | tn concert.}—Tho authority given by & 


person arrested 
—Ovenszxns oF THe Poor co. MaB- | constable who holds the warrant.— | search warrant to the constable to 
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Cases 1700—-1704a. 


1700. Add. Annotation :—Consd. Elias v. Pasmore, 
{1934] 2 K. B. 164. 


1701. Add. Annotation :—Refd. Alexander v. Ray- 
son, (1936] 1 K. B. 169. 


1702, Add. Annotation :—Refd. Roden v. Brett, 
[1936] 2 All HE. R. 136. | 


1702a. Seizure of documents without warrant— 
At time of arrest—Validity.|—In order to 
effect the arrest of H., defts., police officers, 
entered pltfs.’ premises. While there they 
seized & carried away documents found on 
the premises, being (a) documents which 
were afterwards used on the trial of E., 
(6) a document found on H. & used on his 
trial, & (c) documents which did not con- 
stitute evidence on these trials. At the 
conclusion of the trials the documents 
under (a), & (b) were not returned; those 
under (c) were returned soon after seizure :— 
Held: (1) although the original seizure of 
the documents was unlawful, it was excused 
as regards documents under (a) & (b), it 
being to the interest of the State that material 
evidence should be preserved ; (2) the police 
chad a right to search H. on his arrest, & also 
to seize any documents in his possession 


whom it is addressed extends to the 


other constables acting in concert 
with him under it.—R. v. DIAMOND, 
{1924) . R. 10333; 1 W. W. R. 


~L 
4445 a Can. Crim. Cas. 90; 20 Alta. 
L. R. 60.—-CAN. 


ENGLISH AND Emprtre Dicest SUPPLEMENT. . 


which would form material evidence against 
him or anybody else on a criminal charge. 
Any property so taken might be retained by 
the police until the conclusion of proceedings 
under any such charge. The police, having 
lawfully entered the premises to arrest H. 
did not by reason of the subsequent unlawful 
seizure of the documents under (c) become 
trespassers ab initio as to the land, but only 
as the documents.—EL1as v. PASMORE, 
[1934] 2 K. B. 164; 103 L. J. K. B. 228; 
150 L. T. 4388; 98 J. P.92; 50T. L. R. 196; 
78 Sol. Jo. 104; 32 L. G. R. 28. 


1704a. ——— To rehear charge—Justices equally 


divided.J|—Appct. was charged with the 
indictable offence of causing grievous bodily 
harm by the reckless & wanton driving of a. 
motorcar. The justices were equally divided 
on the question whether appct. should be 
committed for trial, & they decided that 
appct. was not, in these circumstances, 
entitled to be discharged, & that they would 
adjourn & have the case reheard on a later 


., date by a reconstituted bench. Appct. 


~e 


disorderly house as defined by the 
Criminal Code,” altbough the words 
of sect. 641 are *‘ kept or used as dis- 
orderly house as defined by sect. 229,” 
was overruled, on the ground that 
jince sect. 229 is the only section of 


then obtained a rule nisi for a mandamus 
to the justices to order his discharge in pur- 





has searched the 8 of a person 
suspected of an offence it wlll be pre- 
sumed, in the absence of proof to the 
contrary, that the constable was armed 
with the proper authority to,make the 
search, especially when the evidence of 


promise 


d li. —— On Sunday—Invalid un- 
less authorised by alute.J-—-R. v. 


d lili. ——— Necessity for possession of 
warrant.|—A police officer searching 
on a gaming charge must have his 
warrant with him. He must use no 
more force than is reasonably necos- 
sary.— WaH Kin v. OuDpY (1914), 23 
Can. O. C. 383.—CAN. 

d iv. .}—A peace officer 
must have his search warrant with him 
at the time of execution.—FANNING v. 
GouesH (1908), 18 Can. OC. C. 66.—CAN. 

li. —— Validity of enfornution. )— 
The ct. refused to set aside a search 
warrant issued under the above Act, 
whore the grounds of suspicion were 
written on @ separate piece of paper 
attached to the information but not 
initlalled.——R. v. WILSON, Er p. Hark- 
on (1911), 40 N. B. R. 384.-— 








1 il. .J)—A search warrant 
{ssued under the above Act will be 
quashed where no grounds of suspicion 
are stated in tho information.—lh. v. 
NICKERSON, sa A WESTON (1911), 40 
N. B. R. 382.—CAN. 

m i. .}—A search warrant issued 
under the Criminal Code which does 
not state or refer to the offence with 
respect to which the search is to be 











made is invalid.—he R. & SoLLoWway. 


Mitts & Co 


.» Lrp., (1930) 1 W. W. R. 
719; 3D. L. R. 298; 53 Can. C. C. 
261: 24 Alta. L. R. 410.—CAN. 


sw. Necessity for—Seisure of goods.) 
—An officer of police, not acting under 
@ search warrant, has no power to seize 
goods for the purpose of preserving 
them as evidence in a_ prosecution 
which he intends te launch against the 
person in £ on of them, except 
as an incident of the arrest of thut 
person.— LEVINE wv. O’KEEFE, [1929] 
Argus L. It. 330.—AUS. 

sx. Zo search disorderly house-— 
Form of potice officer’a renort.}—The 
objection that the police offioer’s report 
on which a 8e warrant waa issued 
under sect. 641 of Oriminal Code for 
an alloged disorderly house stated that 
the premises are “‘ kept or used a4 a 


the Code which defines a “‘ disorderly 
house ’’ the objection was without 
substance.—R. v. PLUMMER (Man.), 
f1930) 1 D. L. R. 766; 388 Man. L. R. 
391; {1929) 3 W. W. R. 518; 52 Can. 
Crim. Cas. 288.—CAN. 


N 
sw. Presumption wh Proper tarrani— 
é. ° 


On search by constab v. MARTIN 
Sask.) (1929), 52 Can. Crim. Cas. 
67.~—-CAN. 


sx. Duty of magistrate.}—Held: it 
was the duty of a constable who seized 
books & papers of defts. under a search 
warrant to carry them before the 
magistrate who issued the warrant or 
some other magistrate in the same 
territorial division, as required by 
sect. 629 of the Criminal Code, & it 
then became the magistrate’s duty to 
deal with them according to law; that 
duty is a judicial one, not to be 
exercised arbitrarily, & the owner of 
the things seized is entitled to be heard 
by the m trate before he decides 
what disposition is to be made of them. 
—R. v. SOLLOWAY & MILLS (1930), 54 
Can. C. C. 248; 65 O. L. R. 667; affg. 
Can. O. 0. 335; 65 O. L. R. 218.— 


CAN. 

By. -+—Where a ch was 
laid in Alberta a search warrant issued 
by a magistrate for that province with 
the intention of having it backed by a 
magistrate in British Columbia & 
which was so backed was held lawfull 
issued & backed &, therefore, one whic 
could be lawfully executed in the latter 
province; & another warrant which 
was issued by a Mm trate for the 
province of British lumbia autho- 
rising a search of a building therein 
with respect to the same prosecution 
was also held one which could be law- 
fully exccuted.—SoLLoway MILLIS & 
Co., LTD. v. FRawiey, [1930] 2 
W. W. R. 231; sub nom. SOLLOWAY 
Mitrs & Co. v. A.-G. OF ALBERTA, 
Cee 4D. L. R. 235; 53 Can. C. C. 

06; 42 B.C. R. 5243 revg., [1930] 4 
D. L. R. 238; 53 Can. 0. OC. 284; 42 
B.C. R. 513.—CAN. 

8%. -}+—Re-R. vo. SOLLOWAY 
& MILis (19380), 54 Can. 0. C. 2143; 65 
OQ. L. R. 677.-—-CAN. 

_ 6c, Existénce Yen a Gate 
tion from search.}—When a constable 
14 








the findings of the constable while 
making the search was admitted with- 
out objection.—R. v. Martin, [1930] 

Ww. W. R. 598 ; 53 Can. C. C. 407.— 
CAN. 

se. Issue in one Province—ZIn aid of 
prosecution in another.—A justice of 
the peace in the Province of Ontario 
has power to issue a search warrant in 
aid of @ criminal] prosecution in another 
Province.—R. v. SOLLOWAY & MILLA, 
(1930] 3 D. L. R. 770; 53 Can. C. QC. 
271; 65 O. L. R. 303.—CAN, 


PART V. SECT. 2, SUB-SECT. 1. 





ai. -——— -——.]}—R. v. MLAKER, 
[1923] 2 W. W. R. 296; 39 Can. Crim. 
Cas. 384.—CAN. 

a ii. Lo try charge without inguir- 


ing as to arrest.}—Where an accused 
person is before a magistrate who has 
jurisdiction over the offence, the 
magistrate need not inquire how he 
came there, but may proceed to try 
the case, notwithstanding objection by 
accused that he was wrongfully ar- 
rested without warrant.—R. v. AL- 
BERTS, [1924] 2 D. L. R. 863; 1 W. W. 
R. 863.—CAN. 


c i. -}—If accused be found 
guilty of a lesser included offence, it is 
unnecessary to amond the charre.— 
QUN wv. R., (1924) 4 D.L. R. 182.--CAN. 

ei. To hear charge on subse- 
quent information—Prior illegal arrest. ] 
~——-If @ person is duly charged with an 
offence on an information under oath, 
& ja arrested on a warrant dulysissued 
& brought beforo the magistrate, the 
magistrate’s jurisdiction is not ousted 
by the fact that at the time of the 
information & arrest accused was 
under detention as the result of an 
iNegal arrest without warrant.— 
R. v. JOHNSON, [1924] 3 D. L. R. 470; 
Baw Ww. R. 828 . 34 Man. L. R, 100.—~ 


eli. ———~ —— Prior tllegal search. }— 
Held: assuming a search to have 
been illegal, it did not affect sub- 
sequent rocee under a war- 
ran 
the 


t, & there was nothing to 

juriediction of the magistrate.— 
R. v. DIPENTA (1924), 42 Can, Crim. 
Cas. 152; 57 N.S. R. 304.—CAN, 











suance of Indictable Offences Act, 1848 
(c. 42), 8s. 25:—Held: under that sect. the 
duty of the justices to discharge the accused 
arose only when they had reached an actual 
opinion that the evidence was not sufficient 
to ue the accused upon his trial, &, as they 
had not reached such an opinion, they were 
entitled to adjourn the hearing for the pur- 
pose of having the bench reconstituted, & 
the rule must be discharged.—R. v. Hert- 
FORDSHIRE JJ., Hx p. LARSEN, [1926] 1 K. B. 
191; 95 L. J. K. B. 180; 184 L. T. 148; 
e° ae 205; 42 T.L. R.77; 28 Cox, C. C. 


1708. After this case add :— 


—— Right to free legal aid.]— See Poor 
Prisoners’ Defence Act, 1930 (c. 32), s. 2. 
1714. After this case add :— 
.}—See, now, Criminal Justice 
Act, 1925 (c. 86), 8. 12; Indictable Offences 
Rules, 1926, Sched. (N.). 


1718. After this case add :— 


.|—See, now, Criminal Justice Act, 1925 
(c. 86), s. 12. 


1720a. Necessity for compliance with statutory 
requirements.]—Applts. were charged with 
shopbreaking. Before the committing 
justices the depositions were not taken in the 
manner prescribed by Indictable Offences 
Act, 1848 (c. 42), s. 17, but the witnesses 
were examined by the chief constable from a 
typewritten staternent which was checked 
by the clerk & ultimately signed by each 
witness. Nothing was taken down by the 
magistrates or their clerk in writing. D<«‘ts. 
were not, furnished with copies of the svate- 














ment. <Applts. having been committed for ; 


trial & convicted :-—Held: the proceedings 
before the committing justices were so 
defective by reason of non-compliance with 
Indictable Offences Act, 1848 (c. 42), s. 17, 
that there was no lawful committal for trial 
within Administration of Justice (Miscel- 
Janeous Provisions) Act, 1933 (c. 36), s. 2 (2), 
& consequently no bill of indictment could 
be preferred against applts. The document 
purporting to be an indictment was not an 
indictment, & applts. could not be tried 
upon it; further, though the trial was a 
nullity & the ct. had jurisdiction to order a 
proper trial, in view of the time spent by 
applts. im custody, the ct. would quash the 
convictions.—-R. v. GER, RN. v. Bippy, BR. v. 
DUNSCOMBE, [1986] 2 K. B. 442 ; [1936] 
2 AU E.R. 89; 105 L. J. K. B. 739; 155 L. 
T. 31; 100 J. P. 227; 52 T. L. R. 473; 80 
Sol. Jo. 536; 34 L. G. R. 265; 30 Cox,C.c. 
432; 25 Cr. App. Rep. 198, C. C. A. 
Annotation :—Folld. R. v. Philips, R. v. Quayle, [1938] 3 
All EK. R. 674. 


1727a. -]—The two prisoners, Q. & P., 
were tricd upon an indictment containing 








1790a. 


1790b. 
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17 counts. The first & ninth count charged 
both with conspiracy to defraud, the eighth 
count charged Q. alone with obtaining credit 
by fraud, & the other counts contained joint 
charges against both. In the result Q. was 
acquitted on counts 1 to 8 & convicted on 
counts 9 to 17, & P. was convicted on all 
counts against him. The proceedings before 
the justices were commenced against Q. alone 
& were so continued for about three months, 
during which time thirty-five witnesses were 
called & examined. ‘Their evidence related 
to counts 1 to 7 only. P. was then joined 
a a co-deft. & it became necessary to recall 
the witnesses. Upon the recall of each 
witness his deposition was read over to him, 
& he was asked whether it was correct. All 
answered in the affirmative. The following 
statement was then added to the deposition : 
“My deposition has been read over to me & 
it is correct.” P. was then given an oppor- 
tunity of cross-examining upon this sum- 
mary statement :--Held: (1) the procedure 
adopted before the justices was prejudicial 
to the accused person, &, however convenient, 
was irregular & unlawful; (2) when justices 
commit on several charges, the committals are 
several & distinct, &, if one is bad, the others 
are not necessarily invalidated. The convic- 
tion of P. on counts 9 to 17 must, therefore, 
stand.——R. v. Puimirs, R. v. QuAYLR, [L038 | 
OADM. R. 6743 159 1. 'F. 479; 102 J.P. 407; 
54.7. L. R. 1110; 82 Sol. Jo. 762; 26 Cr. 
App. Rep. 200, C. GC. A. 


1734. Add. Annolation :— Distd. BR. v. Philips, R. 


v. Quayle, [1988] 8 AU MH. RR. 674. 

Under Criminal Justice Act, 1925 
(c. a Ce v.Srroup, #2 p. SrroupD (1928), 
72 Sol. Jo. 826, D. C. 

Meaning of ‘‘ next assizes.’’|— 
‘“ Next assizes ” in the proviso to sect. 14 (1) 
of above Act means next assizes after the date 
of committal, & cannot. refer to assizes which 
have already begun at that date. 

Applt. was committed for trial to 
Northamptonshire Autumn Assizes, which 
began on Oct. 15, 1935, by justices sitting 
in the county of Bedford. The day on which 
committal took place was Oct. 11, 1935, 
which was the commission day for the 
Bedfordshire Autumn Assizes :—Held: the 
‘next assizes ’’ for the purposes of the above 
proviso were in this case the Bedfordshire 
Winter Assizes, which would be held in Jan. 
1936. The proviso, therefore, did not apply, 
& the justices were entitled to commit 
applt. to the Northamptonshire Autumn 
Assizes, as being more convenient.—-R. v. 
Murray (19365), 154 L. IT. 164; 100 J. P. 57 ; 
52 TT. L. R. 141; 79 Sol. Jo. 965; 25 Or. 
App. Rep. 129; 34 1. G. R. 4; 30 Cox, C. C. 
208, C. C. A. 











1793. Add. Annotations:—Consd. JR. v. Beebe 


PART V. SECT. 2, SUB-SECT. 2.—C. 
ace canons = os fend whether 
epositions ma 8 y & magis- 
trate after apcised has been committed 
for trial & just before 
MolIver (1932), 5 M. 
oO. Cc. C. 213.—CAN, bat 
PART V. SECT 2, SUB-SECT. 2.—E. 
aw. Admissibility of —Whether notice 
fo accused essential.}—BRUNET vo. R., 
{1928] 3 D. L. R. 254; [19 R. 
161; 49 Can. Crim. . 25 : 


eemenmtincineee 





hearing.—R. ¥. 
- R. 506; 59 


28) S.C. 
7.—CAN. 


nape erent nner rere Eten rrr flat tt tt tT? LARA A ttt 


PART V. SECT. 2, SUB-SECT. 3. 


1781 1. When remand granted.j—On 
a prisoner being brought before 4a 
magistrate for trial on the day of the 
arrest the magistrate was informed 
both by the prisoner & by Solegears 
from a counsel that the latter had been 
retained for the defence & was requested 
by them to grant an adjournment to 

rmit of the counsel’s attendance :— 

eld: the refusal under such ocircum- 
stances of a reasonabie remand was a 


15 


ce ae ay ened enema a allege 


wrongful deniai to the accused of the 
right given him by the Criminal Code 
to make a full defence & have his 
counsel present.—R. v. HALLCHUK 
(ELCHUK) (Man.), [1928] 1 DL. R. 
731; [1928] 1 W. W. R. 646.—CAN. 


PART V. SECT. 2, SUB-SECT. 4. 


al.—— —— Juatifiable homicide.)— 
R. v. Do Guay, (1928) 2 W. W. R. 
596; 50 Can. Crim. Oas. 318; 37 
Man. L. R. 403.-—-CAN. 


Cases 1798--1900a. ENnauisH AND Empire Digest SUPPLEMENT. 


(1925), 183 L. T. 736. 
Statham, [1929] P. 131. 


1794. Add. Annotation :—Refd. 


Prison, Hz p. Shure, [1926] 1 K. B. 127. 
1798a. Several prisoners charged on same facts— 

Differentiation of charges — One 

punishable summarily —Other 


able on indictment. 
are to be brought aga 


jury, while another 


L. J. K. B. 662 ; 
100 ; 


[1936] 2 All E. R. 883. 


1804. Add. Annotation :—Consd. 


Refd. Statham v. 


sta tage punish- 


t more than one 
prisoner on the same set of facta, it is desirable 
that the charges should not be so dif- 
ferentiated that one peso is tried by a 

as no right to such 
mode of trial, unless there is good reason 
to the contrary. —R. v. Cope (1925), 94 


L. J. K. 


O. C. 581. 


R. v. Brixton 


prisoner 
charges 


. of Crim 


1$10a. Add. Citations :—[1924] 1 K. B. 248; 98 


130 L. T. 414; 27 Cox, 


1810b. —— How proved oJ—(1) An appeal lies 
to the Ct inal 
sentence passed on an alleged breach of a 
recognisance to be of goo 
& certain time, on the ground that applt. 
has not broken the recognisance. 

(2) Breach of recognisance must be proved 
like any other fact ce ed in a criminal ct. 
—R. v. SmitTH, (1925) 1 
K. B. 592; 
41 T. L. R. 359 ; 
Cr. App. Rep. 170, 0. O. A. 

182 L. T. 800; 89 J. P. | Annotation :-—s to (2) Refd. R. v. Haddon (1935), 79 Sol.. 
41 1. L, R. 418; 27 Cox, C. O. 7178 3 Jo, 180, 
18 Cr. App. Rep. 181, O. 0. A. 


1799. Add. Annotation :—Distd. R. v. Sheridan, 


Appeal against a 


behaviour for 


. B. 603; 94 1L. J. 
799 ; 89 J. P. 79 ; 
182 3 18 


132 L. T. 
27 Cox, 0. 0. 


1810c. —-—- ———.]—Breach of recognisance must 
be strictly proved.—R. v. BUTLER (1926), 19 


Cr. App. Rep. 127, C. C. A. 


R. v. Bly JJ,, 


1810d. —-—.]—R. v. HADpon (1935), 79 Sol. Jo. 


Ea p. Mann (1928), 98 J. P. 45. 180, C.C. A 


Part Vi.—Indictments. 


1821. Add. Annotation :-—Consd. The Torni (1932), 


48 T. L. R. 471. 


1823. Add. Annotations :—Refd. 
Hurley, [1929] 1 K. B. 419; 
Aldershot Gas, Water & District Lighting 

Now Mid-Southern ae Utility Co.) 


Oo. 
, (1932), 102 L. J. K. B. 


1826. Add. Annotation :—Apld. Hart v. Hudson, 


(1928] 2 K. B. 629. 


1801 i. Form of commitment—Omis- 
sion of time of offence.|—A bibles of 
commitment did not one 1a a 
Summary Oonvictions Act, 
fn not fixing the time when ee Saeaes 
was committed ries bad.—R. vw. 
Roparnrs, [1923] 3 W. R. 955; 
41 Can. Crim. Cas. ‘oo: 383 B.C. Rh. 
16.——CAN, 

1801 ti. —-—- Zrror in atatutory 
description of offence.|}-—The use in the 
warrant of commitment of the words 

‘oeremony of marriage oe sir es of 
‘form of marriage,” as in the sta- 
tutory description, ia no edad for 
setting aside a conviction, the mean- 
ing in both oases “being the same 


not distd ishable.—~ vw. Roop, 
1924] 3 DL. R. 985; 57 N. 8. R. 
25. AN, 


PART V. SECT. 2, SUB-SECT., 5.. 

Fe —. J—R.  MOABTU US BAT 
ql 97), 3 3 “Terr. L. "R. 37.--CAN, 
sz. Hstreatment of dic panna J 
The estreating of a recognisanoe by a 
magistrate may be carried out under 
Criminal Code, 8s. 1099, & any further 
necessary proceedin: follow under the 
subsequent sects. without one rec uire- 
ment of any order of the v. 
McCoy & BRowy (1924), 34° B. . ©. R. 
14. Ce 


R. 0 
57 'N. 8. R. Gan —CAN. 


80. Nottoe Ship dang mon to accused 
cone meee NS 
Ex pn. Beoen a“ ae: 1 ca L.R 


ones orim. aa, 25 
ordered} 
Lerice ey aoegt, D. ‘ a a : (i935) 
W. Crim. 
263. -——~OAN 


mere 





“sf, ——- -—— One surety bound 
instead of tivo.}—R. v, CARVERY, Ex p. 


MARRIOTT (1924), 


Bieler een :—Consd. The Torni (1932), 


R. 471 


Scammell v. 
Stevens v, 


1900a. Receiving property —Known to have been 
obtained by fraud or false . pretences.]—To 
receive goods knowing that the vendor 
obtained them on credit under false 

_or by means of fraud other than false pre- 


retences 


tences is not an offence known to the law. 


52, ©. C 


Howe, Aad ae 3D. L. R. 414; 44 Can. 
aia CAN. 


pumas vw. SULLIVAN 
(ata, 20 29 W.L. R. 115; 18 D. LR. 
535; 23 Can. Crim. Cas. "174.—CAN, 


Within. discretion of 
court.}—The necessity of notice to an 
accused & his sureties of a motion for 
an order to estreat a recognisance does 
not depend on the existence of a Rule 
to that effect. Natnral justice requires 
that before ruch an order be made the 
accused & his sureties should be given 
an opportunity of being heard. <A 
judge before whom a8 motion for the 
estreat of a recognisance is made bas a 
discretion, in view of all the eireun 
stances, to refuse the order.—R. 
Molsvies Ez p. BROWN (Man.), (sari 
D. L. R. 893; ey 1 W. W. R. 
182; 47 Can. Crim —CAN. 
eR eT ae of. }R. 0. SCHRAM 
sis), 2U. 0. R. 91.—CAN. 
Avoidance of.}—R. v. Mac- 
DONALD (1925), 43 Can. Crim. Cas 381. 


eee 








PART VI. SECT. 1. 
eb > papa tai be carried on 


TUCK 198)... 51 Can. ©. C. 865; 46 
nae . B. 437 — 
MacWorrTHn 


Lo 
(1931), 66 5b Oa CO. 288. GAN. 


PART VI. SECT. 2, SUB-SECT. 1.—A, 

1814 li. —— Newly created offence.) 
—A statute comes into force on the 
first moment of the day on rr it 
receives the Royal assent, & if it be 
one creating a crime, an offence ce 


mitted on that day, even altho = | 
poor 


pak ert the. v3 Perea oe had ar 


ell rg thin the 
Act.—R, v. ages God TDA L. R 
601; 41 Can. Crim. 

16 


—R., v. oe (1924), 18 Cr. App. Rep. 


PART VI. SECT. 8, SUB-SECT. 1. 


fi. .J—Where an appre 
tion for leave to prefer a charge o 
criminal] libel is made after the Seren 
of a magistrate to commit & the A.-G. 
to prefer a ial the ju 
not give his consent unless 
reasonable ddl teats that the person 
charged will be found guilty. 

There is no right of appeal from the 
exercise of the judge’s discretion Le 
refusing his consent to the prefe ibe 
of a ch of criminal] libel ralthoug 
if yo ota can adduce further evidence 

upon which a grand j should find 
@ true bill any dee of the ct. would 
have the ht to grant the consent 
notwithstan its previous refusal. 
—MALONEY 2. sae ee eel 1 
Ww. W. R. 38: 3 DL. R. 752; 60 
Cc. C. C. 7.-——CAN. 
1907 i. Separate indictments tn respect 
same transaction—Where act con- 
stitutes more than one offence— Attempted 
€ oO young girl & 
ecm an 


-}— Gaon ; 
B.) 11927) 3 he br "R. 8 438 
m. Cas. 293.—OAN. ‘ 
sw. pea over ee - 
plication gino ger k-None of ° the 
provisions of the Crimina] Cod 








here is a 


© as to 
inding over to prefer & prosecute an 

ata ent has any Application or force 

in Alberta. Suoh gill cb are Soo 


ape poll ah in and jury sho 
Pipes, (19 S3) 1 W. R ae 


§2; 60 C. O. C. 7.—CAN 


sy. New indictment—Loss of indict 
ment previously laid.}—If the original 
indictment to which accused peeeaes 
at a former aasize has been lost or 
may order a. a 


ctment to preferred. —~R., 
Avani (1906), 17 Can. C. ©. 195. 


Secor. 3.—PREFERRING AN INDICTMENT 
(p. 208). 


See, now, Administration of Justice (Mis- 
ae Provisions) Act, 1933 (c. 86), 
58. 

1910a. Fresh indictment in respect of another 
offence—Founded on facts disclosed in de- 
positions.]|—Where a person has been com- 
mitted for trial for one offence a fresh indict- 
ment cannot be preferred against him in 
ake ary of another offence, which comes 
in Vexatious Indictments Act, 1859 
(c. 17), without the leave of the ct., even 
though such fresh indictment is founded on 
facts disclosed in the depositions.—R. v. 
Mor@an, [1925] 1 K. B. 752; 04 L. J. K. B. 
672; 188 L. T. 04; 89 J. P, 185 ; 28 Cox, 
0. C. 13 18 Cr. App. Rep. 180, C. G. A. 


19188. Multiplication of indictments—Disap- 
proved.]—(1) The ct. entirely approves of a 
ct. of trial dealing with al) outstanding 
charges against a convicted prisoner, at his 
request, whenever it can prem do so. 

(2) The ct. disapproves of the multiplica- 
tion of indictments when the allegations can 
be conveniently made in one indictment.— 
R.v. TAYLOR (alias SAUNDERS, alias WALLACE) 


(1924), 18 Cr. SEP. Rep. 25, 0. 0. A. 
Annotation: peal efd. rm v. Taylor (1926), 19 Cr. 
App. Rep. 1 
1913b. ——~- —-—.]—R. v, CLARKE, No. 2115a, post. 
1918c, —— --—.]—R. v. TyYREMAN, No. 5359b, 
post. 
19138d. —--—— —-—.]—Offences which may lawrully 


be charged in one indictment ought not to 
be distributed into more.—R. v. SMITH (1926), 
19 Cr. App. Rep. 151, C. C. A. 

1913¢e. 2 a r v. CARVER (1927), 20 Or. App. Rep. 


3, : 

1914a. Leave---Discretion of judge.]-—The Ct. of 
Criminal Appeal will not inquire into the 
exercise of the discretion of a judge in granting 
leave to prefer a bill of indictment under the 
Administration of Justice (Miscellaneous 
Provisions) Act, 1933 (c. 36). 

It is not essential that the bill of indict- 
ment shall accompany the application in 
such a case. It is sufficient that it is before 
the judge when he deals with the applica- 


tion.—-R. v. ROTHFIELD, [1937] 4 All E. KR. 
320; 26 Cr. App. Rep. 103, C. C. A. 
1926. Add. Annotation :—As ee (1) Refd. R. wv. 
Rothtield, [19387] 4 All FE. R. 320. 
1984. Add. Annotation :—Folld. R. vo. ey; 
MoS 


{1924} 2 K. B. 187. 


1987a. —-— -——.]—Counts for offences within 
Vexatious Indictments Act, 1859 (ec. 17), 
may be added to the indictment without the 
leave of the ct. where they are founded on 
facte disclosed on the depositions.——R. v. 
MOSLEY, [1924] 2 K. B. 187; 93 L. J. K. B. 


nstead of 64 
PART VI. SECT. 4, SUB-SECT. 1. 1998) 3°1). 
ti, ——-.}-Where the indictment 


ee ced 
was in the words of the enactment oi. —— Val 


R. 85 49 Can. 
Cas. 3493 30M 8. R. 128.-—-CA 
ue of atolen pr 


Vol. XIV.—Criminal Law. Cases 1910a—1991c 


894; 180 L. T. 881; 88 J. P. 91; 68 Sol. 
Jo. 167 27 Cox, C. O. 685; 18 ‘Or. App. 
Rep. 69, O. O. A. 

Annotation -—Refd. R. v. Morgan, (1925) 1 K. B. 752. 

1978a. Larceny—Specific articles stolen must be 
set out.J—-R. v. DouaLas (1926), 19 Cr. App. 
Rep. 119, C. C. A. 

1981a. -}—-An indictment for obtaining 
by false pretences that omits the false pre- 
tence alleged is bad.—R. v. Thomas (1981), 
23 Or. App. Rep. 21, 0. O. A. 

1985a. Children Act, 1908 (c. 67), s. 12—Omission 
of ‘‘ wilfully.??|—(1) Applt. was indicted for 
cruelty to a child, contrary to Children Act, 
1908 (c. 67), 8s. 12 (r eres by the Children 
& Young Persons Act, 1933 (c. 12), & sub- 
stantially re-enacted by sect. 1 thereof), the 
particulars of offence alleged being that she 
‘*being a person over the age of sixteen years, 
having the custody, charge, or care of M., 
a child, neglected t che said child in a manner 
likely to cause the said child unnecessary 
suffering or injury to its health.’”? The word 
‘‘ wilfully,”’ which occurs in the sect., was 
omitted from the particulars, the form 
employed being substantially Form 6 of the 
Forms of Indictment in the Appendix to the 
Rules made under Indictments Act, 1915 
. 00):—Held: as the inaicouent had 
ollowed the above form, it could not be 
regarded as bad in law, but it is better that 
in such a case the particulars of offence should 
include the word ‘“ wilfully.” 

(2) Conviction quashed on the ground that 
the summing-up contained no proper direction 
on the meaning of “ wilful neglect,” the 
proper direction in such a case being in 
accordance with the direction in R. v. Senior, 
[1899] 1 Q. B. 283, at p. 290.—R. v. WALKER 
(1934), 24 Cr. App. Rep. 117, 0. C. A. 

1991a. --—.]—Indictment for the murder of a 
bastard child :—Held: a bastard was im- 
properly described by his mother’s name, he 
not having gained that name by reputation. 
—R. v. CLARK ines Russ. & Ry. 358. 

Annotations :—Consd. HK. Sheeu Sater : a & P. 634. 

eld. KR. v. Drake (1850), 14 J. 

1991b. ———.]—In an indictment a the murder 
of a bastard child, the absence of a name js 
sufficiently accounted for by the child being 
described as ‘‘ then lately before born of the 
body of J. H.’’ Sentence of death may, 
since the statute 6 & 7 Will. 4, c. 30, be 
recorded against a person convicted of 
murder.-—R. v. Hoaa (1841), 2 Mood. & It. 
380; 174 E. R. 324. 

Annotation :—Apprvd. R. v. Willis (1845), 1 Oox, C. O. 186. 











1991c. -J—Indictment stated that the 
nn risoner, a single woman, on Aug. 27, 1844, 
broight te forth a male child alive; that she 


afterwards, to wit, on the day & year afore- 
aaid, killed the said child. Objection that 
the judgment ought to have either stated 


D. L. R. 9113; Nae Crim. Cas. 71; 
Oe . 8. R. 58.—OAN 


PART VI. SECT. 4, SUB-SECT. 2. 


car.’’"}—R. ov. YOUNG, 
Crim. 


N. 
operty.} 





describing the offence :—Held: suffi- | sn information “should, therefore, state —The inclusion of 
Coa aes . McLACHLAN ( (1928), 56 | the value of the propert alleged to data tice of oianes auinecouathe in @ 
CAN. R. 413; 41 Can. Crim. Cas. 249.— | have been stolen 80 as to eto | bill of indictment is contrary to the 
which class of crime the offence practice, a deviation from che 

k ne ——. Ora a . CANADIAN rea & the nature of the Deocrod ings to ordinary course of criminal justice, & 
(1933), 64 0. L. R. | taken.—R. o. THompson, eS aaa : should be deprecated. Whether it 
oar | DL. R. 859; 50 Can. Crim. {| amonnte to a substant! wrong to the 

n i. Identity of language with that of | 82 0. L. i 610—OAN, accused is a question Ee Pray 

statute amt§ Car wood sa. Rape.}-—R. v. Ross, [1927] 1 | Nouan (1930), 43 B. G. B 1:—OAN. 


creating offence-— 


17 


PART VI. SECT. 4, SUB-SECT. 7. 
sm. Inderent exposure — ** With in- 


act charged was commit 

—Held : notwithstanding the omission 
of that word, the information war 
sufficiont.—R. v. SMOTHERS (1924), 57 
N.S. Rh. 179.—CAN. 


PART VI. SECT. 4, SUB-SECT. 8.— 
B. (a), 


£i 
two distinct offences had been mixed 
together in a charge contrary to the 
settled principles of oriminal pro- 
cedure & in violation of Criminal Code, 
8.710 (3) :—ZHeld : prisoner was entitled 
to hia discharge.— RK. v. Cuur, [19241 4 
Dd. L. R. 300; 34 B. C. R. 177.-—-CAN. 


PART VI. SECT. 4, SUB-SECT. 9.—B. 


2087 iv. ——.J—R. v. JENKINS, 
(1932) 3 W. W. R. 505.—CAN. 


st. In same 
239 (d) of the Criminal Procedure Code, 
1898, of India provides that persons 
who are acoused of different offences 
committed in the course of the same 
transaction may be charged & tried 2102a v. -———- —-————— 
together. The oorrectness of the & MoOrg1@nT,[(1930)1 
Can. C. 0.117; 42 


18 


the name cf the child, or that its name was 
unknown to the jurors; overruled by CoLz- 
RIDGE, J., at the trial, on the ground that 
there was no presumption, from the mere 

fact of birth, that the child had a name, it 
being a bastard: that the indictment 
afforded no presumption of its having 
acquired a name by reputation or baptism : 
that an averment that the name was un- 
known, implied the acqnisition of some 
name. Conviction held right.—R. v. WILLIS 
(1845), 1 Car. & Kir. 722; 1 Den. 80; 1 
Cox, ©. ©. 136. 


1992a. S. P. R. v. DRAKE (1850), 14 J. P. 483 ; 


4 Oox, O. O. 883. ; 


2011. Add. Citation :—2 Roll. Rep. 225. » 
2040a. 


-]—A prisoner was convicted on 
a count of an indictmentin the following terms: 
‘* Statement of Offence. Accessory after the 
fact. Particulars of Offence. H. Q.,.. ., 
knowing that one J. D. had committed a 
felony, to wit, housebreaking & larceny, did 
receive, comfort, harbour, or assist the said 
J. D.’’ After verdict the judge permitted 
this count to be amended, the amendment 
consisting in striking out the words “ house- 
breaking & larceny ’’ in the particulars of 
offence & substituting the words “ receiving 
stolen property ’’:—Held: the count as 
stiginalle eawn was bad, in that it omitted 
ih the statement of offence to specify any 
felony, & the amendment wa.; bad in that it 
did not in the particulars of offence describe 
the alleged felony as ‘‘ receiving stolen pro- 
perty well knowing it to have been stolen ” 
& the conviction must be quashed.—R. v. 
: sata al (1934), 25 Cr. App. Rep. 382, 








2048. Add. Annotation :—Refd. Joel v. Barclay, 


[1937] 1 All EK. R. 309. 


2064a. Obtaining by false pretences—‘‘ On divers 


dates.’’]—R. v. ROBERTSON (1936), 80 Sol. 
Jo. 691; 25 Cr. App. Rep. 208, 0. C. A. 


‘‘ a bill of lading.” 


-}—Where Ingredicnts 9 of 





of the transaction, is to be deter- 2108 ili. 
mlned oy qoonne areas sah ar anh mere tried Lane enced ciate Of 
a ball ~ not by looking at the result o e aving murdere e husband o e 
ited ae Rha | bees ae Peete trial under those provisions of sect. woman. They were convicted & 
B y d “wilfull ». 239 (d). The sect. must be decmed sentenced to death. Each of the 

xy 6 tto)—oread “The persons accused of accused had applied to the trial judge 

different offencos committed in the for a separate trial, on the ground that 
course of the same transaction may statements had been 
be charged & tried together.” It, which svould be adinissible in evidence 
therefore, was enough if the con- against the person making the state- 
spiracy was found in the accusation, & ments, but which tended to incriminate 
it need not be so found in the eventual the other accused, 
result of the trial, the relevant point statements would be inadmisaible. 
of time being that of the accusation. The trial judge had _ refused the 
There had been a scries of authorities applications :—Held: the refusal of 
in the Indian Cts. so decided & the the trial judge to grant separate trials 
question now for tho. first time had 
come up to the Judicial Committee for justice, & afforded no ground of appeal. 
decision. Tho magistrates must be —A.-G. v 
assumed in such cases to exercise their [1929] I. R. 526.—IR. 
discrotion fairly & honestly.—CHOUK- : 
HANI v, KING-EMPEROR, MUKHERJEE V. Wricrt, Ex p. PARKER (1910), 


Cases 1991c—2109. ENcLisH aND Empree Digest SupPpLEMENT. 
2076. Add. Annotations :—Apld, R. v. Disney 


(1933), 49 T. L. R. 284; R. v. Wilmot (1933), 
97 J. P. 149. Refd. R. v. Friend (1930), 22 
Or. App. Rep. 130. | 


2076a. Offences under Night Poaching Act, 1828 


(c. 69).J—Applt. was convicted on a count 
of an indictment which charged that he ‘‘ by 
night unlawfully took or destroyed game or 
rabbits in land at O. . .. or was in the said 
land by night with a gun, nct, or other 


-instrument for the purpose of unlawfully 


taking or destroying game,’”’ contrary to 
Night Poaching Act, 1828 (c. 69), s. l:—-> 
Heid: the count was bad, as it alleged two 
offences in the alternative & it was impossible 
to say of which offence applt. had been con- 
victed.—R. v. Disney, [1933] 2 K. B. 138; 
102 L. J. K. B. 381; 149 L. T. 72; 97 5. P. 
108; 49 T. L. R. 284; 77 Sol. Jo. 178; 24 
Cr. App. Rep. 49; 31 L. G. R. 176; 29 Cox, 
C. 0. 635, C. O. A. 


Annotation :—Apld. R. v. Wilmot (1933), 149 L. T. 407. 


2076b. Shooting with intent to do grievous bodily 
-. harm or to maim, disfigure or disable.|—R. 


v. OTTAWAY (1933), 175 L. T. Jo. 424. 
Offence under Road Traffic Act, 1930 (c. 48), 
S. a (1).}—See STREET TRAFrFIic, No. 222c, 
post, 


2102a. ——- Prejudice to one defendant.]—Persons 


arrested together need not be tried together, 
&, if any one of them is likely to be embar- 
rassed in his defence, ought not to be so tried. 
—R. v. TOWNSEND, R. v. HILDER (1924), 
18 Cr. App. Rep. 117, C. C. A. 


2105a. —-—.]—When a statement by one accused 


intended to be put in evidence implicates 
another, the ct. should consider whether 
accused should not be tried separately.— 
Ae - aaa (1927), 20 Or. App. Rep. 98, 


2108. Add. Annotation :—Folld. R. v. Lonsdale 


(1930), 47 T. L. R. 80. 


2066. In headnote, after the word ‘‘ forged’”’ add 2109. Add. Annotation :—N.F. R. v. Lonsdale 


(1930), 47 T. L. R. 80. 





.J—A man & a woman 


e by each 


t whom the 


did not amount to a miscarriage of 
. Joyce, A.-G. v. ALSH, 


of _vagrancy.}—Ex F; 


107. L Can. C. OG. 310.—CAN. 


2087 iil, ——~.J]—R. v. McDoxarp KING-EMPEROR ; | 
(Ont.), (1928}2D.L. R787; 60 Can, 2: C. 35; 158 L, T. 437; 64 T. L. RB. 
im. Cas. 65.——CAN. 454; 82 Sol. Jo. 271, P. C.—IND. PART VI. SECT. ¢, SUB-SECT. 10.—A. 


transaction.}—Sect. 


der, which depends on the sameness 


J}—R. v. WIRER  conspirater— 
Wy. W. Bove; 54 to all.}—In an indic 
.O. R. 617.—CAN, spiracy it is improper to try 


g i. —— Acquittal on two counte— 
PART VI. SECT. 4, SUB-SECT. 9.—© Conviction on third—Validity.}— Held: 
r. Read now “‘ 2102a 1.” 
s. Read now “* 21022 il.°’ 
t. Read now “ 2103a iii.” 
a. Read now “* 2102a iv.”” . 


it was open to the jury to find as they 

did.— BarTOn v. R., {1929} 1 D. L. R. 
634; 8. Cc. R. 42; 61 Can. GA Gil 

affg-, 63 O. L. R 299.—CAN 

Conspiracy—Count relating to one 

Joinder of count relating 

t for con- 


2115a. ae 


2115b. —— 


2119a. Leaving counts. on 


2119b. 





——.]—Indictments should 
be multiplied, but where the law permits 
separate offences should be charged in sepa- 
rate counts of one indictment.—R. v. CLARKE 
(1925), 18 Cr. App. Rep. 166, C. C. A. 


.]—Observations on the form of 
indictment where several defts. are charged 
with various offences of obtaining money by 
false peepee & conspiracy to defraud.— 
R. v. CARLESS, R. v. STAPLEY (1934), 25 Cr. 
App. Rep. 43, C. C. A. 





file —- Undesirable 
practice.)—-R. v. TEAPE-WHITE (19380), 22 
Cr. App. Rep. 98, C. C. A. 


When justified.J—(1) If, on a crucial 
part of the case, the prosecution intend to 
ask the jury to disbelieve the evidence of a 
witness called for the defence, counsel for the 
prosecution ought to cross-examine that 
witness or, at any rate, to make it plain, 
while the witness is in the box, that his 
evidence is not accepted. 

(2) An indictinent should be allowed to 
remain on the le only in exceptional cir- 
cumstances, as, fur example, where it appears 
that the conviction on the first indictment 
may be quashed on appeal on some technical 
ground, & the indictment left on the file 
relates to a similar matter.—R. v. Hart 
(1932), 23 Cr. App. Rep. 202, C. C. A. 





2119c. Offence must be of similar character. ]-— 


R. v. Hin (1930), 22 Cr. App. Rep. 64,0.C. A, 


2138. Add. Annotation :—-Refd. R. v. Davis, [1937] 


3 All E. R. 537. 


2140. After this case add :— 





Manslaughter & dangerous driving under 
Road Traffic Act, 1930 (c. 43), s. 11.]—WSee 
STREET & AERIAL TRAFFIC, No. 222e, post. 
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not | 2140a. —-— Rape & indecent assault on different 


2147a, 





Cases 2115a— 2155a. 


persons.]}—Applt. was convicted upon an 
indictment which charged four offences, two 
of rape on @ young girl on two different 
occasions, a third with stealing 12s. 6d. from 
the girl’s father, & a fourth of indecent assault 
on a totally different person, a married 
woman. He appealed on the ground that 
the two charges of rape & the one of 
indecent assault should not have been tried 
together :—Held : these two dissimilar 
offences should not have been charged in 
one indictment, &, if so charged, should not 
have been tried together.—R. v. Muir, [1938] 
eae R. 516; 26 Cr. App. Rep. 164, 








Two murders.]—Applt. was 
charged upon an indictment which contained 
two counts, the first charging that on a day 
between Apr. 20 & Apr. 20, 1037, he murdered 
his wife, & the second charging that on a day 
between Apr. 21 & Apr. 29, 1937, he murdered 
his niece. Applt. was convicted of murder : 
—Held; although the joinder of two murders 
in one indictment was undesirable, the fact 
that in the present case there were two counts 
did not, in the circumstances, invalidate the 
conviction.—R. v. Davis, [1937] 3 All I. R. 
537; 81 Sol. Jo. 591; 26 Cr. App. Rep. 95, 
CO). CyA: 


2150. Add. Annotation :—Consd. R. v. Southern 


(1929), 142 L. T. 383. 


2151. Add. Annotations :—Consd. R.v. Kendrick & 


Smith (1931), 144 L. T. 748. Folld. BR. v. 
Carless, R. v. Stapley (1934), 25 Cr. App. Rep. 
43. 





—-—,.}J—T. v. LUBERG, No. 3156d, 
post. 


tr ar A at ne tat 





a ne mg a eae Re on fe ee nt tr get te YER IRN SSeS: 


a count relating to one accused & a 
count relating to that one jointly with 
the other two.— RR. v. CHAMANDY, [1934] 
2D... 1.48; O. R. 208; 610. C.C. 
224.—CAN. ) 

sg. Imbezslement d: failure to pay 
statutory contributions.]—An employer, 
who was charged, firstly & secondly, 
with failure to pay the National Health 
& the Unemployment Insurance con- 
tributions of certain employees, was 
charged, thirdly, with ombezzling 
sums deducted from wages for that 
purpose, She pleaded guilty to the 
statutory charges, but objected to the 
third charge as irrelevant. The sheriff- 
substitute having sustained her objec- 
tion, in respect that the third charge 
involved a reduplication of WUability 
& enalty :—Held: the objection 
should have heen repelled, in 
respect that the third charge was an 
entirely separate charge, & did not 
depend on the same species fucti as 
the other charges, with regard to which 
it was immatcrial whether contribu- 
tions had or had not been obtained 
from employces.-~STRATHERN v. CAIs- 
LEY, [1937] S. C. (J.) 118.—8SCOT. 


sj. Several offences charged in the 
alternative.J—An indictment is bad 
which charges several distinct offences 
in the alternative.—R. v. GatTTo & 
TONELLATTO, [1938] 2 D. L. R. 228; 
12 M. P. R. 483.—CAN. 


PART VI. SECT. 4, SUB-SECT. 10.—B. 


2120 «Ov. -}—Where the trial 
j had tried together fifteen charges 
aga the prisoner for different 
offences :—-Held : there was no reason 
disclosed to question his discretion in 
Golng. 90. since he sat without a jury, 
& offences were all of a similar 





character & connected together by 
being parts of a systematic course of 
criminal conduct pursued by prisoner. 
—R. v. Durr (Sask.), [1929] 1D. L. R. 
152; 50 Can. Crim. Cas. 246; [1928] 
3 W. W. BR. 550.—CAN. 

2120 vi. -}—The judge has Jurts- 
diction to try separate counts at the 
same time whether or not the accused 
consents to their trial together.—R. ». 
NECEMBER, [1931] 2 W. W. ER. 8103 
8 Can. C. C. 110; 44 B.C. R. 210.— 





2120 vii. ——-.]--R. v. NECEMBER 
(No. 2), [1931] 3 W. W. It. 356; 56 
Can. C. C. 391.—-OAN. 


PART VI. SECT. 4, SUB-SECT. 10.—C, 


pi.— —.}—-R. vw. CARTER, 
{1931} 2 W. W. R. 127; 55 Can. C. C. 
196.—-CAN. 

p fi. ——- Suborning perjury & 
fabricating evidence.}-—The accused, 
who was charged in the one indictment 
with superna perjury &, also, with 
fabricating evidence in connection with 


 gaid offence, a ea for an order requir- 


ing the Crown sever the indictment 
& elect to proceed first on one or other 
of the two charges :—~—Held : the joinder 
was not conducive to the ends of 
ustice &, therefore, the order should 
e ice cee vw Braun (Sask.), 
[1928]} 3 W. W. R, 226; 50 Can. Crim. 
Cas. 292.—CAN. 


PART VI. SECT. 4, SUB-SECT. 10.—D. 


r i, --—— breaking & receiving 
sto goods. \}— 0. (Sask.), 
{1927) 4 D. L. R. 923; Pl a 
W. W. R. 432; 49 Can. Crim. ‘ 
717.—CAN. 

ai. —— Murder & accessory afler 
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fact of murder.J—An indictment may 
contain «# count charging an accused 
person with murder & also a count 
charging him with being an accessory 
after the fact of murder. Semble: in 
such a caso the presiding judge may, 
in his discretion, cal) upon the pro- 
gecutor to elect as to which charge he 
will proceed with.—TIt. v. WILLIAMS 
(1932), 32 S. R. N. S. W. 504; 49 
N.S. W. W.N, 144.—AUS. 

a il, —— Conspiracy—Arson,}|— 
Joinder of counts upheld.—kRk. v. 
KAapisnkeviTz, (1934) O. Ik. 213; 61 
C. OC. C. 193. AN. 

a ill, —-— Obtaining by false pretences 
& conversion.|—Accused was charged 
on an indictinent containing 50 counts, 
some of which were in respect of obtain- 
ing sums of money by false pretences 
& others were in respect of fraudulently 
couverting to his own use the same 
Kumos, being Moneys entrusted to him 
for & particular purpose :—I/eld : the 
indictment was not bad hy reason of 
Larceny Act, 1916 (c. 50), 8. 40 (5) (d), 
which limits the joinder of charges of 
cmbezzlement & fradulent applica- 


tion or disposition, that provision being 


inconsistent with the provisions of 
Criminal Justice (Administration) Act, 
1924,—ATTORNEY-GIENERAL Vv. KEILLY, 
(1937) I. R. 118.—IR. 


PART V1. SECT. 4, SUB-SECT. 10.—E. 
2152 i. Cases requiriny separate trial— 
ndecent assault & theft-~-Acls forming 
part of one transaction.}-—-R. v. Cassipy 
Ont.), {1927} 4 D. L. R. 11063 49 
an. m. Cas. 93.—CAN. : 
2161 1. Casea not requiring separate 
trials--Similar arts—Separate tndecent 
assuilis.J—An indictment charred 
accused with indecent assault upon one 


little girl, & indocent assault, involving 


sonnested in time, ciroumstances, & 
character as to justify their inoluston preliminary 
one indictment, & no sufficient | accused had bean committed for trial oe 4D 
reason had been shown for separation | & that he had Lag brought before a sa au 
of the charges.—H.M. ADvooaTr wv. | District Ct. judge to make his election 

coon {1926) 8. C. (J.) 65.— 


entitled on the second trial to 

the noone. on & new eherge eot con ht 
ey pee addition to coun 

indecent aasault, counte alleg 
ene wieces of the same girl] at the same giving evidence may be joined 


elect a aneeay tial thera -—Held 


2195. Add. Annotation :—Refd. R. v. pola 


Criminal Court JJ., Ha p. L. OC. O., [1925] 2 
K. B. 48. 


2201. Add. Annotation :--Refd. R. v. Cleghorn, 


[1938] 3 All E. R. 398. 


2204a. ——- ——— Wrong statute inserted—Later 


statute in similar words.|—The accused, who 
was a trustee under a will, was charged with 
having in Mar. 1916, fraudulently converted 
to his own use certain shares deposited with 
him by a co-trustee. In an affidavit filed by 
the accused in defence to proceedings for an 
account commenced against him by the co- 
trustee in the Ch. Div., the accused swore 
that he had, with the approval of his co- 
trustee, invested the capital in his own 
business. Subsequently, in his preliminary 
examination in bkpcy., he made admissions 
to the Official Receiver in regard to the dis- 
po osition of the capital by him. He was 
dicted for fraudulent conversion as a 
trustee. under aretha 1916 (c. 50), 6. 21, 
but the judge, on notice bein brought 
to the fact that that Act was not in force 
at the time when the offence was alleged 
to have been committed, allowed the indict- 
ment to be amended ay the substitution of 
Larceny Act, 1861 (c. 96), s. 80, for the later 
‘statute. The two statutes define the offence 
in almost precisely the same words :—Held : 
(1) the indictment was defective within Indict- 
ments Act, 1915 (c. 90), s. 5 ‘1), by reason of 
the wrong statute having been inserted, but 
in view of the fact that the offence under the 
earlier Act was defined in almost the same 
words as those used in the later Act, applt. 
_ could not have been prejudiced by the amend- 
ment, nor could injustice have been done to 
any defence that he might have had. The 
amendment was, therefore, rightly allowed ; 
(2) the accused was not protected from 
prosecution by Larceny Act, 1861 (c. 96), 
s. 85, either in regard to acta disclosed by his 
affidavit or in regard to acts disclosed by his 
reliminary examination in bkpcy., as such 
isclosures were not ‘‘ in consequence of an 
compulsory process of any court of law”’; 
(3) the admissions in the preliminary examina- 
tion in bkpcy. were not admissions made 
‘in any compulsory examination or deposi- 





end 





za18a. 


that the charge o 


6 
Indecent assault & carnal Hagiectiee's Sen & fiestas doe i trial 
Jmouledge—Second count added in new 


Cases 2195—2922a. ENGLISH AND Empire Diazst SupPLeMenrt. 


tion before any ct. on the hearing of an 
matter in bkepy.,” & could, therefore, Be 
ven in evidence at the trial without infring- 
Larceny Act, 1916 (c. 50), s. 48 (3).— 
R. v. TOTTLy (1929), 140 L. T. 701; 45 
T. L. R.. 857; 21 Or. App. Rep. 85; 28 
Cox, C. CO. 610, 0. 0. A. 


2218, Add. Annotation :—Consd. R. v. Cleghorn, 


[1938] 8 All EK. R. 398. 


sae as was accused of having 
obtained sums of money by way of deposit 
from persons, who desired to be employed 
as managers of public-houses, by representing 
to them that he would appoint them to those 
positions. Theindictment contained eighteen 
counts, relating to nine distinct offences, 
which were charged alternatively as obtaining 
sums of money by false pretences, & as 
larceny by a trick of the same sums. In every 
one of the counts relating to false pretences, 
the indictment as originally framed ran: 
‘* by falsely pretending that he would appoint 
- .. as manager.” At the close of the case 
for the prosecution the judge thought it 
right to amend the counts relating to false 





pretences so as to read “‘ by falsely pretending 


that he was in a cee to appoint,” etc. 
The jury convicted applt. on al counts :— 

Held: (1) the coneichioa for false pretences 
must be quashed, as the amendment of an 
indictment allowed by Indictments Act, 
1915 (c. 90), s. 5 (1), is an amendment of a 
defect in form, & not the alteration & revision 
of the substance of a charge, such as had taken 
place in this case, which must necessarily 
prejudice accused; (2) the conviction for 
larceny must be quashed, because there was 
no evidence of larceny, as the persons seeking 


employment had in each case intended to 


part with their money; (3) Larceny Act, 
1916 (c. 50), s. 44 (3), could not apply where 
the indictment had charged false pretences 
& was up to the last moment wrong in sub- 
substance.—R. v. HuauEs (1927), 186 L. T. 


671; 91 J. P. 39; 438 T. I. R. 250; 28 


Cox, C. C. 336, C. O. A. 


2222a. Amendment within Administration of 


Justice (Miscellaneous Provisions) Act, 1933 
(c. 86), s. 2—No application to quash at 
trial.}—Applt. made an application for, & 


the accused had already made a suffl- ; tion.}—A person committed on a 
murder, upon another little girl. ao olent election to cover that charge; | charge which a district ct. ju has 
offences were libelled as peyins been | it was admitted f 

committe ted on the same day at S.:— | carnal knowledge was one which ht | stances, cannot be tried by such judge 
the offences charged were so | be founded upon the evidence dis- | on a substituted oha 
closed in the Sepoanone taken on the | the judge has que ction, on the 
nquiry on which the | election . 


no jurisdiction to try under any circum- 


over which 


accus ORovI 
-L. R. 1072; os Ww. W. RK. 
An indictment 





respect to which disclosing nc no offence & bad in law, was 


that he | amended at the trial so as to make {t 
: sherore, an entirely different charge :—Hela : 
the amendment ought not to hawe been 


ae on a j trial re related to the cha ade.-—-R. v. LOFTus 1836) 45 Can, 
A new trial having been Made v. 65 

be pe after conviction on a charge ari Leonit sharged SH E Eee Crim. Cas. 390; 59 O. L. R. 65.—OAN, 
acpi aes ripe a ee oung “us G0 of oe 3. (3933) 3 0c. C. o 929. aero 4 ware oe Stated oe 9s “ ai Sint 
Held: t agent of the A.- waa: fully & uniawfull reak & enter by 


ote ae subornation of 
to dissuade witne Seats 


¢ | for aftempted a subornation of perjury 


with intent to 
83. } te Sounte ooo an in ble “offence ; am to wit, 


to assault one S. contrary to the al 


witness from | of the statute in that behalf 


made 
in the peyvisen. *" The Crown erences te to 


indictmen v. SOLOMON er a charge of shop hor paps 
ee answer hat ae pontoon that by (1932), 5 M. P. R. 67,—CAN. rabir 461 of the Criminal Coda a Witla 
tha a agen {or th th oy teva of “intent sive ao incl g an overmaent 
s 8 e- oo 3 
nowledge gee the right to | PART VI. SECT. 4, SUB-SECT. 13. in the o eS v. MoNzEtL, 
ki, —— Attempt to give furtadte- ese 3h M. P. R. 4938.—-GCAN. 
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2365a. 


PART VI. SECT. 4, SUB-SECT. 14. 


Be ih 1. Reasons for entering. }—A 


P 
Inonts ing the same supposed offence 


obtained, in Mar. 1938, a motor trade policy, 
& was supplied with two centificates of insur- 
ance. Some time afterwards, that policy 
was cancelled, because the certificates were 
being used for more persons than were 
covered. Applt., on being asked to return 
the certificates, stated that they were lost, 
& afterwards made a statutory declaration 
to that effect. On taking out these policies, 
appit. had given the name of his brother, 
& the policies were made out in the brother’s 
name. Applt. & his brother were then 
indicted upon an indictment containing four 
counts: (i) for conspiracy to obtain a certi- 
ficate of insurance by a false statement, 
(ii) for conspiracy to obtain possession of a 
document resembling a certificate of insur- 
ance, (iii) for making a false statement in 
order to obtain a certificate of insurance, & 
(iv) for having possession of a document 
resembling a certificate of insurance. The 
original indictment had only three counts, 
there having been an amendment at the 
instance of the ct. by dividing the first count 
into two counts The original first count 
charged the bruchers with a conspiracy on 
divers dates to hive in their possession with 
intent to deceive a document so closely 
resembling a certificate of insurance as to be 
calculated to deceive. It was contended 
that the amendment had the effect of pre- 
ferring a new charge against applt., & one 
to which he had not been asked to plead. 
There had been no application at the trial 
that the indictment should be quashed :- 

fleld: (1) the amendment was within 
Administration of Justice (Miscellaneous 
Provisions) Act, 1933 (c. 36), 5. 2, &, if this 
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were not so, it could not be questioned now 
since no application to quash the indictment 
was made at the trial, as required by that 
sect.; (2) the document in question was 
properly described as one resembling a 
certificate of insurance, because, although at 
one time it had been a valid certificate, it 
had ceased to be so after the cancellation of 
the policy.—R. v. CLeGHornN, [1088] 3 All 
E. R. 308; 82 Sol. Jo. 731, C. C. A. 


pace: 5.—FINDING OF AN INDICTMENT BY A 


GRAND JURY (p. 237). 


Note :—-The grand jury is now abolished by 
Administration of Justice (Miscellaneous 
Provisions) Act, 1983 (c. 36), s. 1. 


2265. Add. Annotation :—Refd. R. v. Boothby 


(1933), 24 Cr. App. Rep. 112. 


2295a. Bill for rape—True bill found for indecent 


assault—-Necessity for fresh indictment.]—An 
indictment for rape was put before the 
grand jury & they indorsed on it, ‘‘ No true 
bill for rape. A true bill for indecent assault 
(aggravated),” but no indictment for indecent 
assault was put before the grand jury. The 
prisoner was convicted :—AHeld: as there 
was no true bill for raps, & as there was no 
indictment for indecent assault, the con- 
viction must be quashed.—R. v. KircuHina 
(1929), 141 L. T. 687; 45 T. L. R. 569; 21 
Cr. App. Hep. 118, 0. ©. A.; subsequent 
proceedings, 21 Cr. App. Rep. 144, O. O. A. 


2316. For “ Criminal Law Amendment Act, 1835 


(c. 35),"" read “ Oriminal Law Amendment 
Act, 1885 (c. 69).’’ 


Part VIl.—Trial of Indictments. 


2365. Add. Annotations :—-Folld. R. v. Dennis, R. 


v. Parker, [1924] 1 K. B. 867. Apld. R. v. 
McDonnell (1928), 20 Cr. App. Rep. 163. 
Refd. R. v. Williams (1925), 19 Or. App. Rep. 
67; R.v. Gee, R. v. Bibby, R. v. Dunscombe, 
[1936] 2 All EK. R. 89. 

————-.]—-A criminal ct, has no juris- 
diction to try two separate indictments 
against two defts. at one & the same time, 
even with the consent of counsel for the pro- 





2865b. 


secution & counsel for defts.—R. v. DENNIB, 
R. v. PARKER, (1924] 1 K. B. $67; 93 L. J. 
K. B. 388; 130 L. T. 880; 88 J. P. 84; 40 
T. L. R. 420; 68 Sol. Jo. 663; 27 Cox, 
O. C. 632; 18 Cr. App. Rep. 39, C. C. A. 


.J—A simultaneous trial of two 
indictments is a nullity.—R. 7. MCDONNELL 
(1928), 20 Cr. App. Rep. 1638, C. C. A. 








Annotation :—Folld. R. v. Wilde (1933), 176 L. T. Jo. 110. 





or if it is clear that an indictment is cere as 2W. ae 325; 48 Can. Crim. 


made not suitable against. deft. ae SINGH 3; 22 Alta. L. R. 595.—CAN, 
court of trial iss aiets Hanny, (1095) ° v, JIVENDRANATH SEN (1931), I. L. RR. a il, —— Right to elect for trial b 
D. L. R. 833 43 Can. Crim 59 Calc, 275.—IND. jude Sino ae ar ee 
— ou rimina 8. 825.J)—R. v 
a6 0. L. H. $03.—CAR, PART VII.,8ECT. 1. THOMPSON, R. &. FOULKES (1908), 16 
PART VI. SECT. &. 2365 1. 8 inlictmentea—Cannot | Man. L. R. 608.—CAN. 
2338 lif. ———~.}—There is no autho- | ¢ tried jointly.}—A purported trial of a tit. ——~ ——— Effect of election. }— 


the 
A.-G. to grant a stay of pr ngs | cha for di 


then to remove the stay & | —R. v. THE 
such indictasent to be again oro: 4D. L. R. 131: 


4, 
Ow 

ceeded with. The proper procedure is | 225; 50 Can. Crim. Cas 

OFr 


the Orown to a another 2385 i. —— 

’—-R. «. TaKaGIsnl, {1933]) 1 | R. 

- R. 64; 46 B GC R. 1; Cas. 145 
C. C. 34.—CAN. 


iis usually nted ig & recei 


any proper & vexatious attempts | accused ronitthed to Paes ied by a jury, 
Oe reas deft., as by re- | even though the vatue of 


defective indict. stolen di 


al Code allo the | two or more qoont on separate R. o. 


erent offences is & | 874; (ioaT) 1 W, . R. 29; 47 Can. 
Crim. Cas AN. 


aR 

re ia (1929), 
#4 Alta. n 15; [1929)} or @ pon-indictable offence, & confers 
1 W. W. Re fers ees 


er {. ——— Stealing porces from matia 


not exceed soon 
“—— ©. 
IwaNcHUK, (1927) 3 D. L. R. 539; 
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v (alta. Pt pee 1D ie R. 


upon an indictment or, as it was | nullity, even though Lasoo papas 
formerly termed, to enter a nollie pro- | offere no objection, or consents sa. Offence Suntec on indictment 
IRLYOOK fey. “isons or on summary conviction— 

to method 


of trial.}—Where ‘ atatots 


—-90. OAN. makea an offence punishable on 
v. HaRgT | indictment or on aummary conviction, 
1 Can. Orim. | it makes it elther an indictable offence 


on the oe prosecutor or on the trial 

magistra perbaps Peele on each, the 

len. }—Held : rigitt ae ‘option ’ deciding how each 

yd offence oe be considered, 

ried & punished.—R. v. DEN (Man.), 
seat) “3 PW. Ww. R. anos 49 . Crim. 

Caa. .--CAN. 


2401a. 


2404a. 


2458a. 


2865c, ——~ ———.]—-Applt. was charged on two 


indictments, which were tried together, & 
he was convicted on both :—Held: the trial 
was a nullity &, in the circumstances of the 
case, the ct. would not exercise its power of 
ordering a venire de novo, but would merely 
quash the conviction.—R. v. WILDE (1933), 
34 Or. App. Rep. 98, C. O. A. 
-}—The ct., disagreeing with the 
ct. below on the evidence of corroboration, 
recommends that persons accused of rape 
should be defended by counsel.—R. vw. 
KELLY (1929), 21 Cr. App. Rep. 151, C. C. A. 
Warranted in case of alibi.J—(1) The 











police have no right to suggest by 
to @ person detained in custody that they 
have evidence of his guilt ; answers to such a 
suggestion are not admissible in evidence. 
(2) When the defence is an alibi defts. would 
do well to disclose it in the ct. below. Sucha 
defence usually warrants legal aid.—R. v. 
eek & Bruce (1931), 23 Or. App. Rep. 56, 


2409. After this case add :— 





-}+—-This Act is now replaced by Poor 

Prisoners’ Defence Act, 1930 (c. 32). 

When necessary.}—On a plea of 
guilty to a charge of murder, the judge 
asked counsel to interview the prisoner & 
explain the position to him. After inter- 
viewing the prisoner, counsel told the judge 
that the question had occurred to him 
whether the prisoner was fit to plead to the 
indictment. The senior medical officer of the 
prison where the prisoner had been in custody 
was called, & said that he saw no reason to 
depart from the view he had put forward in a 

‘ report, which was before the Judge, & that 
the prisoner was, in his opinion, fit to plead. 
The indictment was again put to the prisoner, 
& he again pleaded guilty, & was sentenced 
to death :—Held: the procedure followed 
was perfectly proper & there was, in the 
circumstances, no necessity to empanel a 
jury to try the issue whether the prisoner was 
or was not fit to plead.—R. v. VENT (1935), 25 
Cr. App. Rep. 55, C. C. A. 





2567. Add. Annotations :—Folld. R. v. Hussey 


(1924), 18 Cr. App. Rep. 121; KR. v. Hancock 


(1931), 145 L. T. 168. 


2567a. —-—.]—(1) Applt. was charged upon an 


indictment with breaking & entering a house 
with intent to commit a felony. At the 
trial applt. pleaded guilty to entering only, 


uestions 


2571b. 


. Add. Annotation :—Refd. R. v. 


Cases 2365¢—2585a, ENGLISH AND Ewpree Diagst SuprLement. 


davralag :—-Held: there was no plea of 
guilty & the case must go back, & prisoner 
asked to plead again to t 6 indictment. 

(2) Applt. at the. trial asked that five 
charges rot false pretences might be taken 
into consideration when awarding sentence, 
but the ct. refused as they were not offences 
of a similar nature to housebreaking :— 
Held: the ct. would not make an order that 
the ct. of quarter sessions should take into 
consideration the five cases of falae pretences, 
but it might take them into consideration 
if certain conditions were fulfilled.—R. v. 
Lioyp (1923), 1380 L. T. 319; 27 Cox, C, C. 
576; 17 Cr. App. Rep. 184, GC, 0. A. 


2571a. Plea of guilty—-By person fit to plead but 


not responsible for his actions—Effect of 
plea.]—R. v. TEBBITT (1912), Times, Apr. 26. 


Committal for trial.]J—Applt. was 
charged before the magistrates with larcen 26 
The evidence for the prosecution was given, 

at the conclusion of that evidence, the chair- 
man of the bench asked him whether he 
pleaded guilty or not guilty. Applt. pleaded 





-. guilty, under the impression, as he alleged 


upon the appeal, that he was to be dealt with 
there & then. The chairman at no time asked 
him whether or not he consented to have his 
ease dealt with summarily, & the procedure 
prescribed by Criminal Justice Act, 1925 
c. 86), 8s. 24, was not followed. Upon applet. 
pleading guilty, he was at once committed 
for trial at the assizes. He contended that a 
plea of autrefois convict would have been 
maintainable in answer to the indictment at 
the assizes:—Ield: the cases of A. v. 
Sheridan, {1986] 2 All E. R. 883; Digest 
Supp., and 2. v. Grant, [1936] 2 All E. R. 
1156; Digest Supp., were distinguishable 
from the present case, in that in those cases 
the accused had been asked if he consented 
to his case being dealt with summarily. 
Where the procedure under the Criminal 
Justice Act, 1925 (c. 86), s. 24, is not followed, 
no plea of autrefois convict can be maintained 
if the accused, after a plea of guilty, is com- 
mitted for trial. —R. v. Brieas, [1938] 1 
All Bh. R. 529, C. C. A. 

Gordon 


(1925), 1383 L. T. 734. 


2585a. Crime involving more serious offence in 


foreign country—Possibllity of prosecution by 
foreign Government.]—R. v. FRIEDERIKSEN 
(1927), 164 L, T. Jo. 45. 


which pee was treated as a pe of guilty 


PART vi. SECT. 4, ‘'SUB-SECT. 1.— 
B. (b). 


2399 {. D Ags by counsel—Accused 
must. consent esentation.}—No ct. 
has any authority to force upon a 

Abaca the sorvi0os ceo! a pouuee ay he 
— vw, 
SUKH Dsv 1929) T L. R. 11 Lah. 220. 


PART VII. SECT. 5, SUB-SECT. 1. 


2568 li, -——.]—-Acceptanco of plea . 


of guilty.—R. v. Sarees [1937] 1 
D.L. R.1; 67 Can. C. C. 1.—CAN, 
pi. —— Affect of — Accused estopped 
Hn calling on prosecution to establish 
el w—~R. ot, etre ie 5), 44 
p il —_—_ ve plea . guilty 
is A plea to the charge & does not 
ype is A amount to a confession of 
ail the facts alleged.—-SUPERINTENPENT 





= REaBMBRANOER OF are hw aacdee. 
ANENDRA NaTH GHOSH 
Gono. th “ha os 56 Calo, 1145.—IND. 
p iti. ——— nace by mistake—ltight 
to teeeahy .)}—R. v. AH Tom, (1928) 2 
D. ei 148; 40 Gan, (Crim. Cas. 204 ; 
60 N.S. R. 1.—CAN 
p iv. Power 0 f court to enter plea 
of not guilly.}—-Where an accused 
guilty the ct. has rare 
power to enter a plea of not guilty if 
r any reason the ct. deems it ad- 
visable in the interesta of justice 4 
ut such a plea on the record.— 
saat 11930} App. D. 193,—S. AF. 
——.}—Where accused is 
indiotea for murder, the question of 
insanity is by a plea of not 
gailty a8 much as the fact of killing.— 
cere (1927) 2 D. LB. R. 
530: 47 Crim, Cas Cas. 122; 60 
0. L. R,. "AN 
20 








ne ee nee ee ae a ee, 


pee eee 


PART VII. SECT. 5, SUB-SECT. 2. 


2574 ii. A plea of guilty 
aes Nap Motor Vehicles Act, 1928 


Jy ern Chee wn.—R. 
rune [1933] 1 





v. 
seg 349; 8 
M. P. R. 8; 39 0. ©. 0. 169.-cCAN. 


Prisoner induced to pleat quilty 
se Padluse of inducement. Prisoner 
pleaded guilty on a promise by the 
Pi taugrtabengee to cause & nimum fine 
be imposed :—Held ;: pene could 
withdraw this plea on ap 
mum fine having been poned: —R. 
vw. STONE (1932), 4 M. P. ER 455; 58 
Cc. Cc. 0. 263.— 


®, 


PART Vil. SECT. 6, SUB-SECT. 2.—B. 


ei. —— Evidence must be shown to 
e material.}—R. ov. CaRRIEB (Sask.) 
CET 51 Can. Crim. Cas. 420.——CAN. 


2780a. 


2710. Add. Annolation :—Refd. R. v. Birch (1924), 


93 L. J. K. B. 385. 


2780. Add. Annotations :—Refd. R. v. Birch (1924), 


93 L. J. K. B. 385; R. v. Harris (1927), 20 
Cr. App. Rep. 144. 











-]—Where, at the trial of 
an accused person for a criminal offence, a 
witness for the prosecution denies staterients 
contained in the deposition sworn by the 
witness at the police ct., & leave has been 
obtained to treat the witnesses 4s hostile, 
counsel for the prosecution is entitled to 
cross-examine the witness on the statements 
contained in the depositions taken before 
the justices. But the depositions are not 
evidence at the trial, though they may be 
used to impeach the credit of the witness.— 
R. v. BIRCH (1924), 93 L. J. K. B. 885; 88 
J.P.59; 40 T. L. R. 365; 68 Sol. Jo. 540; 
18 Cr. App. Rep. 26, C. C. A. 


2731a. After close of case for defence.|—A judge 


at a criminal trial has the right to call a 
witness not called by either the prosecution 
or the defence, without the consent of either 
the prosecution or the defence, if in his 
opinien that course is necessary in the interests 
of justice, but in order that injustice should 
not be done to accused, a judge should not 
call a witness in a criminal trial after the case 
for the defence is closed, except in a case 
where a matter arises ex improviso, which no 
human ingenuity can foresee, on the part of 
prisoner.—R. v. Harris. [1927] 2 K. B. 687; 
96 L. J. K. B. 1069; 137 L. T. 85; 91 
J. P. 152; 43 T. L. R. 774; 28 Cox, 0. 0. 


Vol. XIV.— Criminal Law. 


2823. Add. Annotation :—Apld. KR. v. 


Cases 2710—2839a. 


justices committed him for trial, &, acting 
under Criminal Justice Act, 1925 (c. 86), s. 13, 
bound the witnesses over to attend the trial 
conditionally. At the trial at quarter 
sessions applt. pleaded not guilty, & asked 
that his trial might be postponed till the next 
session, in order that he might prove an 
alibi. The chairman refused the application, 
& then the depositions, after being {first 
proved in accordance with the Act, were read 
to the jury, & upon these depositions alone 
they were invited to convict, & did convict, 
applt. Further, the chairman, in his sum- 
ming up to the jury, reminded them that 
applt. had pleaded guilty before the justices 
but failed to remind them that he had. 
pleaded not guilty at the trial & gave no 
further direction to the jury :—/leld: 
(1) though evidence offered by depositions 
alone is undesirable, this course is not con- 
trary to the languaye of the Act, &, on this 
alone, the ct. cowd not quash the con- 
viction ; (2) the case was one requiring a 
careful direction to the jury, but here there 
was no summing up at all, & for this reason 
the conviction should be quashed.-—R. v. 
Coins, [1988] 3 All I. R. 130; 169 L, T. 
71; 102 J. P. 3828; 54°. TL. R. 842; 82 
Sol. Jo. 436; 36 7. G. R. 512; 26 Cr. App. 
Rep. 177, C. C. A. 


2810. Add. Citation :—1 Chit. 352. 
2822a. 





To acquaint himself with Indictment. ] 
—-R. v. PECKHAM, No. 58 76a. post. 


Baggott 
(1927), 20 Cr. App. Rep. 92. 


432 ; 20 Or. App. Rep. 86, C. C. A. 


' 2889a. Reference to fact that photographs of 


Annotation :-—Distd. R. v. Liddle (1928), 21 Cr. App. Rep. 3. 
2731b. ——— Where defence of alibi raised.]—R. 

v. LIDDLE (1928), 21 Cr. App. Rep. 3, C. C. A. 
Annotation :—Consd. R. v. McMahon (1933), 24 Cr. App. 


Rep. 93. 


2767. Add. Annotation :——Refd. Jacobs v. Jacobs 
& Solomon, [1936] 1 All E. R. 67. 


2808a. Conviction on depositions—Witnesses not 
heard.|—Applt. was charged before justices 


with having broken into the pavilion of a 
bowling club & stolen lls. After the evi- 
dence for the prosecution he reserved his 
defence. The justices then decided to com- 
mit him for trial, whereupon he said that he 
pleaded guilty, & that it would be unneces- 


eee SRT ens a 


accused shown to witnesses.|——-(1) Counsel 
for the prosecution should not employ as 

art of his case the fact that certain witnesses 
fave been shown a photograph of prisoner, 
even if the showing of the photograph was 
perfectly proper. 

(2) Where a police witness hus been asked 
by prisoner “* where did I stay on the night 
of the alleged crime?’ &, in his answer, 
has launched a series of fresh charges against 
the accused, relating to his stay at that 

lace, but based on mere suspicion & not 
included in the indictment or referred to in 
the depositions, an irregularity has occurred 
which goes to the root of a conviction & 
necessitates that it should be quashed. 


re ewe nT Te] Oe me LURE ARE Sa Rr een Ate ng Al Nae ll ae Ra 





ee 


PART VII. SECT. 7, SUB-SECT. 6.—C. 


sc. Effect of cross-eramination of 
Pah is own witness.}—Where a party 
8 owed to cross-examine his own 
witness, the effect of that cross- 
examination must be to discredit that 
witness altogether & not merely to 
ae rid of part of his testimony, & 
ence that witness’s evidence must be 
excluded altogether. In the case of a 
witneas for the prosecution, this.means, 
so far as it supporte the case for the 
ProseruMen. for obviously the defence 
entitled to rely on so much of his 
evidence as supporte their case.—R. 
©. MOKBUL KHAN (1928), I. L. R. 56 
Calc. 145.-—IND. 


PART VIL. SECT. 7, SUB-SECT. 6.—D. 


se. After close of case for prosecution— 
Witness called to supply omtasion in 
evidence.}—R. ov. HEPWORTH, [1928] 
App. D. 265.—8. AF. 

af. After plea of quilty—Taking evi- 
dence of complainant—For purpose of 


7.8. 


sary to call witnesses at the trial. The 


deciding sentence. |——-While it is within 
the power of the judge, after a plea 
of guilty has been entered & before 
sentence is passed, to hear the evidence 
of the complainant in order to assist 
him in deciding on the proper sentence, 
he must avoid the danger of giving 
consideration, in passing sentence, to 
aggravating circumstances disclosed by 
such evidence which may change the 
character of the offence charged SitTTT 
the prisoner.— R. v. WHEPDALE, (1927) 
3 W. W. R. 704; 49 Can. Crim. Cas. 
62 ’ 22 Sask. L. R. 148.—CAN. 


PART VII. SECT. 7, SUB-SECT. 5. 


b i. .}—In the present case 
the judge applied to held that there 
was @ Violation of the essentials of 
justice in that at the hearing of a charge 
of having opium in a ae gs He O 
which the accused pleaded guilty, the 
Crown did not make certain he fully 
understood the charge. On appeal :-— 
Held: if the judge was right the order 
which he made for the discharge of 


23 








the accused should not. be disturbed, 
but, after reviewing the evidence which 
waa before the judge, {ft left no rcason- 
able doubt that the accused had full 
knowledge of the charge to which he 
pleaded guilty. The appeal was 
allowed, the writ of habeas corpus with 
certiorari in aid set aside, & tho re- 
arrest of the accused to serve the 
remainder of his sentence ordered.—R. 
v. YUEN YIGK JUN, [1938] 2 W. W. R. 
274.--CAN. 


PART VII. SECT. 7, SUB-SECT. 7.—B. 


2816 iil. .}—The duty of a 
Public Prosecutor is to represent, not 
the police, but the Crown, & thia duty 
should be discharged fairly & fearlessly 
& with a full sense of the responsibility 
attaching to the position. Ina capital 
case the duty of the Crown is to place 
before the ct. all materials irrespective 
of the question as to whether they 
exculpate accused or incriminate pit. 
—KunJa SUBUDHI v. R. (1938), I. L. BR. 
8 Pat. 289.-—IND. 








628 


Cases 28239a—3008. 


(3) Where a successful applt, has a previous 
unexpired sentence to serve, the ct. will 
poely order that the time that has elapsed 

etween the notice & the determination of 
the appeal which has succeeded shall count 
towards the completion of the earlier sentence, 
even though there has been no application 
Le aaa to that effect.—R. v. HASLAM (1925), 
T. 158; 28 Oox, O. 0. 105; 19 Or. 

App. ia ae 0. O. A. 


Annotations ) Refd. R. v. Daily 
mens 16277 i K. x. 8 845; Rv. Hinds, flosay 2 57 -£ 


2839b. Second trial—Reference to quashed con- 
viction.}—(1) On an allegation of breaking & 
enterin the jury must be directed on the issue 
of breaki 
(2) When a trial has been set aside on a 
venire de novo the conviction quashed should 
not be mentioned to the j at the second 
a hae ré Luioyp (1924), 18 Cr. App. Rep. 


2889c. Overstatements.]——R. v. DRIscoLL & Row- 
LANDS (1928), 20 Cr. App. Rep. 161, 0. C. A. 


2840a. veges of prosecution to disclose everything. | 
—~(1) The prosecution ought to disclose at 
the trial all relevant evidence. (2) Deft. 
who gives evidence of his previous conviction 
cannot set up that that evidence has been 
wrongly admitted,—R. v. GUERIN (1931), 23 
Cr. App. Rep. 39, ©. C. A. 

2867. Add. Annotations:—Refd. R. v. Harris, 
(1927) 2 K. B. 587; R. v. Liddle (1928), 21 
Cr. App. Rep. 8. 


cs Reading Deposition of Absent Witness. 
(Vol. XTV., p. 276.) 





1925 | 8008. Add. Annotation :—Distd. R. v. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


2879a. -}—On a plea of guilty (1) there 
must be legal proof of any previous con- 
victions given in evidence, & (2) no deposi- 
tion of a witness, absent through illness, 
should be put in if all the statutory require- 
ments in such a case have not been fulfilled. 
—R. v. FINNEY (1924), 18 Cr. App. Rep. 
41,C.C. A. 

2895a. S. P. R. v. Hunt (1847), 2 Cox, C. C. 261. 

Be oe, ‘“R. v. Woop ”’ read ‘‘ R. v. Woops & 

Ye 


2986a. Defence of alibi—Should be raised at 
earliest possible moment.J|—R. wv. Jonus 
(1928), 21 Cr. App. Rep. 27, C. OC. A. 














2986b. Should be raised in court below. }— 
R. v. BRown & Bruce, No. 2404a, ante. 
2988a. Should not refer to probable con- 


sequences of verdict of guilty in murder trial.) 
—R. v. cape (1928), 21 Cr. App. Rep. 
17, ©. O. 

2990a. Right a “counsel for accessory to discuss 
medical evidence.]|—MAHADEO v. R., No. 
8541a, post. 


28095a. .J—If the ct. is of opinion that there 

. is no case against accused, it ought to be 
withdrawn from the jurv.—R. v. HASLAM 
(1926), 19 Cr. App. Rep. 163, C. O. A. 


3007a. -J—(1) On a trial for larceny as a 
bailee there must be a direction on the point 
whether the conversion was fraudulent or 
not. 

(2) An accused person must be asked 
whether he wishes to give evidence on oath 
or call witnesses.—-R. v. MOORE (1924), 18 
Cr. App. Rep. 29, C. C. A. 








Villars 


See, now, Criminal Justice Act, 
(c. 86), 8. 13. (1927), 20 Cr. App. Rep. 150. 
PART VII. SECT. 7, SUB-SECT. 7.— | under the Irish Free State Act, 1924.— proposed to put in, under sect. 999 of 
D. (a). | Rew. GILcHRist, [1925] N. 27. —IR. he Code, evidence given at previous 
2843 il. .J—Counsel need not i, ——— ——.}—R. v. BELL, {1930} trials, at which the juries had disagreed, 
call all witnesses on the back of the = LB 647; 53 Can. 0. C. 44; 42 | by one W. Counsel for the accused ad- 
indictment, but they should be in ct., R. 136.—CAN. Initted “‘ every fact cesential to the 





& if called by the defence, become 


witnesses for age defence.-—-R. v, 
SING, A ae 1D. LL. R. 36; 64 Can. 
O.C. 8 8; 60 B. O. R. 32.—CAN. 


2859 i: Accused may instat on witness 
being called—By osecution.}—R. vv. 
therefore to 


arty Sea 
jae sect. 999 of the Criminal Code, Twiths 
respect to the depositions of certain 
witnesses alleged to have recently left 
Vancouver as part of the Japanese be 
crew of a steamer bound for the OLient 
be “absent from 


admission of the evidence,’’ & the evi- 
dence esse was pub in :—Held ; the 
admission of counsel, while it rendered 
unnecessary the establishment of the 
various facts required by sect. 999 to 
roved before the evidence of W. 
d have been admitted, did not in 
nay way identify the documents read 


n.J—Onapply- 


MackKINNON, [1930] 3 W. W. R. 548.— | & 
CAN. 


PART VII. _ 7, SUB-SECT. 7.— 
» (&). 

i. ~——.}+—Held- the mere fact 
that accused did not have the assistance 
of a legal adviser did not show that he 
had not had a full opportunity for 
cross-examination, as he was present. 
when the deposition waa taken & 
made no request for time or delay. 
ae McDona.LpD, (1927] App. D. 110.— 


k i, ——.]}+—R. v. MCDONALD, [1927] 
App. D. 110.—S. AF. 


i. 
4 cena.}-—G. 


W. 
ebriebrer ety under & 
Gicted for incest. a daugbtsr. of 
nyo who bad made a deposition 





aie 


ee nny seazions in which she swore. 
ha 


had ‘committed the 
alle d pelea wae oalled as a witness 
trial, & failed to appear, having 
- into the Irish Free State. Her 
eposition was read to the jury, who 
having heard the accused's ey oon 
convicted him of the offence ch 
—Held: the conviction should be 
uashed, as it had not been shown that 
the attendance of the witness, whose 
deposition had been nag in evidence, 
could not have been procured by 
service on ter of a writ. of subpoena 


Canada *’ :—Held: the fact that names 
appeared on the crew list similar to the 
names of said witnesses was, in the 
absence of evidence to the contrary, & 
in view of the regulations gove g the 
landing of Japanese sailors & th 
circumstances, sufficient to show the 
identity of said aha tea of the crew 
with said witnesses & to justify the 
{fnference that the ae were 
absent from Canada.——R. v. FURUZAWA 
ao 1), (1930) 1 Ww. W. Rk. 953; aL. 
Pia C. ©. 398; 42 B.C. R. 541 


ie Witness dangerously Ui— 
of.}—Under Crlines Act, ¥'000, 
406. only so much of a deposition 
tendered in evidence should be read 
to the jury as is relevant : properly 
adroissible in evidence.—R. LOVER 
PaO ee ee N.8. W. 482; oN 8S. W. 





ei 
sp. Proo sence. }—CaUFIELD 
R. F1936 rae Gan. Grin. Cas. I 109: 
Q. R. 42 BK. B. Go -GAN” 


sr. Evidence given in former trial— 
Admission by counsel of facie essential 
to admtssion.}—Applta. were convicted 
of removing, & two of them of im 
ing, goods ofover $200 in value & 
to forfeiture, contrary to Customs ren 
R. 3. C., 1987. At theirtrial the Crown 
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to the jury as the evidence eeree by W. 


on the former trials; &, being no 
roof that the statements eae in were 
fact the evidence of -- & there 


being no consent that they were, they 
were wrongly received, & applits. were 
entitled to a new -—McDONALD, 
CONTER & O’HEARN v. R., [1930] 
8, C. R. 569; 54 Can. O. C, 349.— 


sek VIL SECT. 7, SUB-SECT. 8.— 

Full cross-examination tmp posgivie 
eae act of fgg ep kek 2 
acquittal. QuEEEG Liq eres 
SION v. GOULET (ue) (1929), 2 Can. 
Crim. . 392.—CA 


PART VII. SECT. 7, SUB-SECT. 8.—C. 
Shaceod with teallng goods tbe 

© 
fact that the goods were sold & 
delivered to him ved in evidence, 
the case must not allowed to go to 
the lit Bap ©. FIBSEL (19234), 42 

Cas. 150.—CAN. 
ee Trial without jury—Defendin 

counsel enttiled to haga sh I al that 


evidence for Crown -}—R. 
rf oo (Sask. ), (1927}.3 I 3 D. L. R. 679 ; 

Can. Crim. 380; (1926) $3 
W. WwW. R aN On 


8009. Add. Annotation :-—Folld. R. v. 
(1927), 20 Cr. App. Rep. 150. 


3009a. —— -]/—A prisoner was charged with 
breach of recognisance, the Crown relying on 
&® conviction at petty sessions during the 
period of the recognisance as constituting 
the breach. Evidence was given by a police 
officer that he had been present on the 
occasion of the alleged conviction at petty 
sessions, but no certificate of any such con- 
viction was produced. The accused was 
given an opportunity of cross-examining the 
police officer, but was not given any oppor- 
tunity of going into the witness-box or of 
calling witnesses on his behalf or of making 
any statement in answer to the charge :— 
Held: it was at least doubtful whether there 
was any proper evidence of the conviction 
at petty sessions; but, apart from that con- 
sideration, the conviction must be quashed 
on the ground that the accused had been 
afforded no opportunity of giving evidence 
or of making any answer to the charge.— 
R. v. PINE (1932), 24 Cr. App. Rep. 10. 
C.0.A. 

3010a. Should give evidence from witness box. |— 
A deft. is entitled under Criminal Evidence 
Act, 1898 (c. 36), to give his evidence from 
the witness box. The ct. in ordering other- 
wise must exercise a judicial discretion.—R. v. 
SymMonps (1924), 18 Cr. App. Rep. 100, 


3011a. -]—A deft. witness may in a proper 
case be asked in cross-examination whether 
he imputes aad motives to ths wit- 
nesses against him.—R. v. WILSON (102.4), 
18 Cr. App. Rep. 108, C. C. A. 

3051. Add. Annotation :—Refd. R. v. Dunkley 
(1926), 134 L. T. 632. 

3056. Add. Annotation: —Refd. R. v. Harris, 
[1927] 2 K. B. 587. | 


Villars 








8060. Add. Annotation :—Refd. KR. v. Harris, 
[1927] 2 K. B. 587. 
8068. Add. Annotation :—Refd. R. v. Harris, 


(1927]2 K. B. 587. 


vol. aiv.—Criminal Law. Cases 3009-—3129b. 


8065. Add. Annotation :—Refd. R. v. 
{1927] 2 K. B. 587. 


3090. Add. Citations :—([1924] 1 K. B. 602; 93 
L. J. K. B. 479; 180 L. T. 317; 88 J. P. 
24; 68 Sol. Jo. 401; 27 Cox, C. O. 571. 


Add. Annotation :—As to (2) Apld. Lawrence 
v. R., [1933] A. C. 699. 


3090a. Accused writing & handing in signature.}— 
Counsel for the prosecution is not entitled to 
@ second speech against accused, because at 
the jury’s request the latter writes his signa- 
ture & hands it in—R. v. Baaaorr (1927), 
20 Or. App. Rep. 92, 0. O. A. 


3120a. To assist undefended prisoner—To 
cross-examine.]|—The .ct. should assist an 
undefended prisoner in pytting questions by 
way of cross-examination.—R. v. BARKER 
(1927), 20 Or. App. Rep. 70, 0. O. A. 


8120b. : To inform prisoner of right to 
give evidence on oath.|—R. v. VILLARS (1927), 
20 Or. App. Rep. 150, 0. O. A. 


3122a. Does not include making disparaging 
suggestions.|—-There ought not to be a 
suggestion from the judge that deft. on trial 
has previously appear d in a criminal ct.— 
' na (1926), 19 Cr. App. Rep. 84, 


3123. Add. Annotation :---Consd. hk. v. Bernhard, 
(1938] 2 K. B. 264. 


8124. Add. Annotation :—-N.F. Qt. v. Currell (1935), 
25 Cr. App. Rep. 116. (See special anno. to 
No. 5919, post.) 


3129a. .|—A direction must make it clear 
that the onus of proof is on the prosecution. 
—-R. v. HAYTON (1925), 18 Or. App. Rep. 
169,C.C. A 


3129b. -|—(1) When the evidence on the 

facts is in direct conflict, the jury should be 

directed that, if they are in doubt which 

version of the facts to accept, they should 
acquit. 

bservations on (2) the granting of bail 

by the trial judge, & on (3) the relation of his 


Harris, 

















—en ee 








PART VII. SECT. 7, SUB-SECT. 8..—D. 

8011 iii. As to previous con- 
viction.}-——-R. v. CrpPpoLa (Ont.) (1928), 
49 Can. Crim. Cas. 129.—CAN. 





o i. .J}—Two panels, tried 
together on one complaint, each gave 
evidence under roinal Evidence 
Act, 1898, 5. 1. In the opinion of the 
judge the evidence of neither 
{ncriminated the other :—Held : neither 
was entitled to cross-examine the 
other, such right of cross-examination 
being limi to the case where, in 
the opinion of the judge, the evidence 
given incriminated, or tended to incrimi- 
nate, the fellow panel.—GEMMELL & 
M‘FAYDEN te. MAONIVEN, [1928] S. C. 
(J.) 5.—SCOT. 








PART VII. SECT. 7, SUB-SECT. 9.—A. 
3061 i. —— Evidence omitted in- 
advertently.}—R. v. GREGOIRE a: 
47 Can. beim. Cas. 288; 60 O. L. 
863.—CAN. 
k 1, ——.}—Held: it was incom- 


petent for the prosecutor to recall a 
witness after the case for the proseca- 
tion had been closed; the only cir- 


in 
ty in 


PART VII. SECT. 7, SUB-SECT. 10.—B. 


| a -}—Where it was objected 
that the A.-G. exercised the right of 
ee although deft. had called no 
witnesses :—Held: the A.-G. was not 
bound to sum up for the Crown on the 
conclusion of the evidence of the 
prosecution, but had the right of 
reply.—R. v. MCLACHLAN (1923), 56 
Ban R. 413; 41 Can. Crim. Cas. 249.— 


PART VII. SECT. 7, SUB-SEOT. 11. 


h i. To decide whether evidence 
admissible.}—If evislence is tendered 
to prove the inadmissibilitv of evidence 
prima facie admissible, it is the duty 
of the judge to receive & to decide the 
qnestion of admissibility before the 
evidence is givon in the hearing of the 
jury.—R. vo. TREaANOR, R. v. FLOOD 
R. v. TREANOR, R. ©. KELLY, (1924] 
2 J. R. 193.—IR. 

h ii. Lo decide whether witness 
by hia admission is accomplice.}—It is 
for the judge, & not for the Jury, to 
decide on an admission by a witness 
whetber he is or ts not an acconiplice.— 
R. v. YOUNG, {1923] 8. A. Ss. R. 85.— 
AUS. 

1i.—— ——.} Since it is com- 
petent for a judge trying 4 criminal 
case with a jury to express his own 
opinions on the evidence, provided he 
makes it clear to them that they are 
the judges of the facts, including the 
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credibility of the witnesses, the fact 
that during the cross-examination of 
a witness the judge interjected with- 
out qualification the remark, ‘ She 
is tolling the truth,” thereby in- 
vading the excluxive province of tho 
jury, was held, in view of his full 
& very careful charge which left 
them in no doubt tha. it was their 
exclusive duty to pose on the truth of 
the evidence, not to have brought 
about a miscarriage of justice within 
the Criminal Code, 8. 1014 (c).-—R. v. 
OLSON, er 2D. L. R. 300: 1 
W. W. R. 481; 51 Can. Crim, Cas, 
122; 23 8. L. R. 321.--CAN. 


3122 [. Punction of judge—-Inchudes 
askiny leading questiona—c& suggesting 
to counsel to watve their rights to address 





jury.}—-R. vo. Weer (1925), 44 Can. 
Crim. Cas. 109; 57 0. L. R. 446.— 
CAN. 

$122 il. Does not include asking 
leading tions.\—A judge is not 
entitled to put leading questions to 


& witness, the answers to which are 
calculated to prejudice accused.—R. 
f PAuReceee [1926] App. D. 278.— 


PART VII. SECT. 7, SUB-SECT. 12.—A. 


$1291. Direction asto onus of ae 
R. v. Kovomasyc (Man.), (ise 2 
SAE R. 126; 46 Can. Crim. Cas. 35,— 


Cases 3129b-—3151a. 


opinion of the verdict to the appeal.—R. v. 
DAVIDSON (1927), 20 Cr. App. Rep. 66, C. C. A. 


3129e. ——.]—A summing up must make it clear 
to the jury, gapecially where there is con- 
flicting evidence, that the onue of har is on 
the prosecution.—R. v. REESs (1928), 21 Cr. 
App. Rep. 35, 0. C. A. 

31338a. ——-.]—While a judge is 
entitled to express his view of any evidence, 
he ought not to “ invite” the jury to make a 
definite finding: any expression of his own 
views ought to be acco mented by a direction 
that the right of deciding on the facts is 
solely theirs.— R. v. Mason (1924), 18 Cr. 
App. Rep. 131, 0. C. A. 

simak Avoidance of unhappy erpresslons suggest- 
ing guilt of accused.J—(1) In a direction 
upon the ,evidence of children of tender 
years, there must be a clear warning about 
the nature of such evidence. 

(2) It is wrong to invite a jury to con- 
sider whether deft. is ‘‘ the sort of person”’ 
likely to commit the offence charged.—R. 
v. MARSHALL (1925), 18 Cr. App. Rep. 164, 
©. C. A. 

8136b. Abandoned counts not to be referred to.]}— 
{1) A summing-up must not call attention 
‘to counts that have been abandoned. 

(2) On an indictment for obtaining by 
false pretences representations which did not 
lead to delivery of the property must be 
carefully distinguished from those which did. 

(3) In dealing with intent to defraud the 

ossibility of mistake should be considered 
in directing the jury.—R. v. GREEN (1930), 
22 Cr. App. Rep. 46, C. C. A. 

3137a. Where identity of accused in Iissue.}— 

(1) When the issue is identity of accused, 

especial care is needed in the charge to the 

jury there ought to be a direction to them 

is silence, if & when he hears a prejudicial 
statement. 

(2) After notice of appeal, supplementary 
eee should oP be Pee to the one 
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if they disclose new matter.—R. v. PORTER 
(1927), 20 Cr. App. Rep. 55, 0. 0. A. 

Annotation :—Generally, Refd. R. v. Walters (1927), 20 

Cr. App. Rep. 69. 

3145a. -|—A judge in summing up is bound 
to put deft.’s case to the jury. A mere 
expression of the view of the judge is not 
sufficient to dispense with the duty of putting 
the case for the defence to the jury.—R. v. 
MARRIOTT (1924), 18 Cr. App. Rep. 74, 

© Oo Oe As 

8145b. ———.}--A summing-up must deal care- 
fully with statements by deft. which are not 
necessarily admissions though they may be 
so construed. Full effect must be given to 
the evidence of witnesses for the defence.— 
R. v. Rosen (1931), 23 Cr. App. Rep. 70, 
0. C. A. 

3146. Add. Annotations :—Folld. R. v. Thorpe 
(1925), 1383 L. T. 95. Refd. R. v. Canham 
(1925), 18 Cr. App. Rep. 163. 


8146a, ——— .}—Where a prisoner is charged 

with murder, & there is evidence on which 
_ & verdict of manslaughter could be found, 
: it is the duty of the judge to leave to the jury 








‘ the question whether the crime committed 


has or has not been reduced to manslaughter, 
even though that defence has not been raised 
& even though that defence is inconsistent 
with the defence actually raised; but a 
judge should not leave the question of man- 
slaughter to the jury, where there is no evi- 
dence upon which such a verdict could be 
based.—R. v. THORPE (1925), 183 L. T. 95; 
89 J. P. 143; 41 T. L. R. 468; 69 Sol. Jo. 
525; 28 Oox, 0. C. 4; 18 Cr. App. Rep. 189, 
0. C. A. 

A onon :—Consd. R. v. Waddingham (1936), 80 Sol. Jo. 





$151a. Defendant’s explanation of facts. ]— 
The direction to the jury should deal with 
deft.’s explanation of facts alleged against 
him.—R. v. MORDECAI (1930), 22 Cr. App. 
fea 146, 0. C. A. 


is tnat 





3133 fv. _—— JA fades of Court of Criminal <A peep }—A | atrial 1 judge’ 8s charge to the ae 
in summing up to a jury in a criminal judge in his charge to the ury made | no objection was Sie to it at the time 
case, is entitled to comment strongly | statements to the effect that ‘‘In the | it was delivered.—R. v. gras: NIUK & 
on the facts.—R. v. SUTHERLAND, | Ct. of Criminal Appeal, in phe event | HUMENIUK, 11930) 2 W. R. 179; 
{1927] App. D. 88.—S. AF. of your finding a verdict of guilty, | 4 D. L. R. 462; yi Pas “G. C. 296; 
31383 v J—R. v wisoner’s counsel is entitled to have | 24 Alta. L. : ofd., {1931} 
Qin: (1930) 53 Can. C. 396. — he whole matter reviewed,’’ & ‘‘ When | 8. ©. R. 143; 2D. 7” R.5 —CAN. 
CAN : , a case goes to the Ct. of Criminal g (Dp. 298) i. Distinelion between 
Appeal eke natura] bent of their minds | evidence of facts & expert opinions. \|— 


Where jury dis- | Ig to 
aouee mY sa eld: 
taken in their 





g (p. 297) f. 
agree. (4 direction which amounted 
to no more than telling the jury that 
it was the duty of the minority not to 
allow any wilful or obstinate adherence 
to their own view to prevent them from 
giving full consideration to the view 

of the majority :—Held: not a mis- 
direction. —K. . OLHOLM & MCPHER: | 4A.- 
SON, [1925] V. L. R. 377; 47 A. L. T. | IR, 
10; 31 Argus i R. 228.—AUS, wit 

297) il. .}—It is advisable. | lawr 


(p. 
butn not etal. for the judge to 
explain to the jury that they are the 








risoner the benetit of the 


roper context, did not 
amount to misdirection of such a 
character as to render the trial un- 
satisfactory, though it was desirable 
that such references to the Ct. of 
Criminal] Appeal should not be made.— 
G. v. MURRAY, [1926] I. R. 266.— 


—— Reading 
orts.}—Though rea: 
from law reports is, as a rule, undesir- 
able, it is not a misdirect tion. —R. vo. 


Where there is not only no direct 
testimony of eye-witnesses that an 
alleged criminal act was committed, 
but there is the direct testimony of an 
eye-witness called by the Crown that 
the act had not been committed, & the 
Crown relies on a chain of circum- 
stantial evidence in which the opinions 
of scientific witnesses are referred to as 
yo a link, the charge to the 

ould point out the importance 
se he distinction between evidence of 
scientific opinion & evidence of actual 
material facts & sufficiently remind 


the statements, 


assages from 
passages 


sole judges of fact & are to rely upon | N@a Tin Gy (1926), I. L. R. 4 the jury et such opinions were not 
their recollection of the evidence.— Pee —IND. eaten to facts, & should 
De be Pos vied 9 a as er Au —— —— Reference to opinion cifically di direct yore he Riese 
5 Can ; o— | in text book. +I mocalar i ces proven as actu objective 
os for the peiding sudo in his mae Bid tacts must not only be consistent with 
bp. 207). —— + ia | up tothe duryi a erlininal trial to | the eullt of aeonaed but must aleo be 
e re : é 
iu pase ea nC acan though thesis which would leave poy innocent. 


whole, “x sey to appeal will be refused 
if the ct. is satisfied that no apegpe tes 
oo 4 peek ae by the charge 

KITCHEN 


whole.—R._ v. 
iog8), 6a PL. R. 100; 60 0. C. OC, 4.— 
ai. ——- —— Statements as to powers 


witness during 


k (p. 298) i. 


book, even though another passage 
in the same book has been eae to a 
the course of th 
a YMOROEENG, {1928} App. D. 132,— 





Effect.}—A fair test of the propriety of 


—R. v. HIsLop, paves 2 Ww. W. R. 
887; 43 Can. . Cas. 384.—CAN. 
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e trial.— 


Failure to make— $140 fi. ——- -——.}—-R. vo. ARM- 


26 


8151b. uae Altbi.}—(i) Detailed evidence of an 
alti & other evidence must be carefully 
dealt with in the charge to the jury. (2) The 
judge should not put questions to a witness 
Ane enon that he, the judge, is satisfied 
of deft.’s guilt.—R. v. Rassrrr (1931), 23 
Cr. App. Rep. 112, C. C. A. 


8151c. Must warn jury against accepting mere 
suggestion by prosecution in cross-examina- 
tion—No evidence in support.}—The jury 
must be warned against the acceptance of 
& mere suggestion by the Crown in cross- 
examination iia apna by evidence on a 
material point.—R. v. ALEXANDER (1924), 
18 Cr. App. Rep. 139, OC. C..A. 


3155. Add. Annotation :—Consd. R. v. Donovan 
(1934), 50 T. L. BR. 566. 


3156a. Indictment alleging several offences—Cases 
must be clearly distinguished.J—When an 
indictment alleges specific offences on dis- 
tinct dates the jury should be warned to deal 
with each occasion separately, & not to 
permit inadeque.te evidence in the one to 
supplement inadequate evidence in the 
other.—R. v. Ross (1924), 18 Or. App. Rep. 
141, C.C. A. 


3156b. ——.}—Where an indictment for 
indecent assault contains a number of counts, 
each count charging a separate assault on a 





different person, the jury should be directed. 


not to return a general verdict but to return 
& verdict on each count, & they should also 
be warned to draw a careful distinction 
between the evidence on each count: ex the 
evidence on every other count & not to sup;!e- 
ment the evidence on any particular count 
by looking‘at the evidence as a whole.—R. 
v. BAILEY, [1924]2 K. B. 300; 93 L. J. K. B. 
989; 132 L. T. 349; 88 J. P. 72; 27 Cox, 
OC, C. 692 ; 18 Cr. App. Rep. 42, C. C. A. 
Annotation :—Apld. R. v. Southern (1929), 142 L. T. 383. 


3156c. -—If counts for fraudulent 
conversion & for obtaining by false pretences 
are left to the jury, they must be directed on 
each offence.—R. v. MACLENNAN (1925), 19 

_Cr. App. Rep. 37, C. C. A. 


3156d. Indictment containing count for 
conspiracy.]—(1) Where several prisoners are 
tried together upon an indictment containing 
counts for various offences against them 
individually & also a general count for con- 
Spiracy against them all, great care should 
be taken in directing the jury to keep the 
issues clear & to explain the relation of each 
count to the general count for conspiracy. 
In such a case it is a misdirection for the 
judge to tell the jury: ‘‘ You must take tbe 
case as a whole & not in bits.”’ 

(2) Observations on the practice of charg- 
ing a specific crime & afiding a charge of 
conspiracy to commit that crime.—R. v. 
LUBERG (1926), 185 L. T. 414; 90 J. P. 183; 
- ao ©. C. 264; 19 Cr. App. Rep. 133, 




















8156e. -}—(1) In cross-examination of a 
Person accused of a sexual offence, questions 
should not be asked tending to show that he 


Vol. XIV.—Criminal Law. Cases 3151b—3158. 


(2: If separate charges are included in an 
indictment, the jury should be carefully 
cautioned against allowing one to corroborate 
the other.—R. v. COULMAN (1927), 20 Or. 
App. Rep. 106, 0. C. A. 

8156f%. ——— -}—(1) A prisoner was charged 
with two distinct sexual offences, one against 
a& young boy, & the other against a girl aged 
five. The charges were included in one 
indictment & were tried together. In his 
summing-up the judge referred first to the 
evidence relating to one offence, & subse- 
quently to the evidence relating to the other, 
but he did not warn the jury that they must 
be careful to distinguish the evidence rviating 
to one offence from the evidence relating to 
the other, & that they must not supplement 
the evidence in regard to one of the offences 
by looking at the evidence as a whole, nor 
were the jury directed to find separate 
verdicts on each charge :—Held: the con- 
viction must be quashed. 

(2) With regard to the offence against the 
girl, corroboration was required by Children 
Act, 1908 (c. 67), s. 30, & there was evidence 
which might be regarded as corroboration 
of her story. The judge, in his surnming-up, 
referred to this evidence, but made no 
reference either to the statute or to the 
necessity for corroboration in this case :— 
Held: though the mere omission to refer to 
the statute would not in itself be a ground for 
quashing the conviction, yet since neither the 
statute nor the necessity for corroboration 
had been brought to the attention of the 
jury, the conviction must be quashed on 
that ground also. 

(3) Where corroboration is not required 
by statute but only as a rule of practice, the 
jury should be directed in regard to corro- 
boration in the terms laid down in &. v. 
Cratchley, 9 Cr. App. Rep. 235. 

(4) Qu.: whether the evidence of a young 
child can be admitted unsworn’ under 
Children Act, 1908 (c. 67), 5. 30, unless the 
judge has affirmatively satisfied himself, in 
the presence of the accused & jury, that the 
child possesses a degree of intelligence 
sufficient to justify the reception of its 
evidence & understands the duty of ene 
the truth.—R. v. SoorHern (1929), 142 
L. T. 383 ; 29 Cox, 0.0.61 ; 22 Cr. App. Rep. 
6,C.C. A. 

Annotation :—As to (2) Distd. R. v. Gregg (1932), 102 
L. J. K. B. 126. 
3156g. Need not include all defendant’s evidence.] 
—(1) A summing-up need not include a 
reading of the whole of deft.’s evidence. 

(2) Severity of sentence in the case of a 
subordinate acting under orders.—R. v. 
SPELLEN (1931), 23 Cr. App. Rep. 130, 0. C. A. 

8157. For ‘“ second trial before same jury—Clear 
direction essential—Same defendant ’”’ read 
“* Second trial—Before same jury—-Clear direc- 
tion essential—Same defendant.”’ 


8157a. J—A jury trying a second or 
other charge against accused should be 
warned to disregard the evidence in the 
previous trial.—R. v. LEE (1927), 20 Cr. 
App. Rep. 68, 0. O. A. 











is a person likely to commit the offence | 3158. For ‘‘ __.. _. Different defendants ’’ read 


alleged. - 


‘‘_._. —-_. -_—. Different defendants.’’ 





3183 1, Need not go into every detail of evidence.}—R. v. Boak (B.C.) (1925), 44 Can. Crim. Cas. 225.—CAN. 
3153 if, ——-.}-—DELISLE v. R. (Que.) (1929), 51 Can. Grim. Cas. 258.— CAN, 
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Cases 3158a—8180%. ENGLIsH AND Empire Dicest SUPPLEMENT. 


3158a. ——— First trial set aside on venire de novo 
—Reference to first conviction.}—R._ v. 
LLoypD, No. 2889b, ante. 

8165a. ge When prisoners are tried 

together, the direction to the jury must care- 
fully discriminate between the respective cases. 

(2) In Prevention of Crime Act, 1908 

(c. 59), 8. 10 (4), ‘‘ seven days ’’ means seven 
clear days.—R. v. DHAN (1 24), 18 Or. App. 
Rep. 21, 0. ©. A. 

8165b. ——— Counts for other offences in- 
cluded.}—When two persons are jointly in- 
dicted for conspiracy, & also, in other counts, 
for other offences, it is wrong to lead the 
jury. to believe that unless both are con- 
victed, neither may be convicted on one of 
the other counts.—R. v. TayLor (1924), 18 
Or. App. Rep. 158, C. C. A. 

















31650. -.|—When several accused are 
jointly charged with anOW Gt digatalrcs: 
stolen property, there must be a careful 


ruling about the possession of each.—R. v. 
PEHCKHAM ae ooo (1927), 20 Cr. App. 
Rep. 72, ©. O 

3165d,. —-———. eer aaN charge to a jury trying 
co-defts. must carefully distinguish between 
the cases of each.—R. v. MACDONALD (1928), 
21 Or. App. Rep. 33, O. CO. A. 

3165e. ——.]—In charging the jury the 
judge must distinctly put the defence of each 
prisoner to them.—R. v. Brooks (1929), 21 
Cr. App. Rep. 112, 0. 0. A. 

3165f. -}——On the trial of an indictment 
for breaking & entering & receiving stolen 
property egainst more than one deft., care 
must be taken to put the defence of each 
* deft. to the jury & to warn them against con- 
victing on mere suspicion of breaking or of 
ossession.—R. v. SMITH (1981), 23 Cr. App. 

ep. 185, 0. C. A. 

8165g. -}—A summing-up on a joint 
indictment containing several counts must 
carefully distinguish the evidence against 
each deft., & when fraudulent intent is the 
gist of the offence must insist that guilty 
knowledge must clearly be found to justify 
@® conviction.—R. v. NEWBERY & ELMAN 
(1981), 28 Cr. App Rep. 105, C. O. A. 

8172a. Where unsworn statement & evidence on 


oath of witness in conflict.|—R. v. Harris 
(1927), 20 Or. App. Rep. 144, 0. O. A. 

















83177 i. 
slaug 





3172a 1. Where uneworn statemen 
evidence on oath of witness in conic} 
When a witness whom the party call 
him is allowed to troat as hostile 
admits making or is proved to have 
made a previous atatement etd eects 
with his present testimony said 
may be permitted to Gries ecaanine 
him upon that statement; but the 
use which may be made before the 
gtd of the statement is a imited one ; 
t can be so used only to impeach the 
witness’ oredit & thus remove any 
poe dheown effect which his present 

ttmony might oe have on 
the case of said p but not as- 


that 


Cas. 243; 
8a. Incorr 
to the jury in a 


Where defence of man- 
hter is not raised.}—Where, on a 
trial for murder, there is no evidence 
which would justify the jury in finding 
a verdict of manslaughter, there is no 
duty on the judge to o leave Lod the De jury 
defence.—R. 

McKEnNzIn, [1928] 2 *D. yore R, 
[1988] 4 W. W. R. 683; 
39 B. C. R. 492.—CAN. 


3174a. -]—On a trial for murder the defence 
of manslaughter ought not to be withdrawn 
from the jury where there is evidence to 
support it.—R. v. Batu (1924), 18 Cr. App. 
Rep. 149, 0. C. A. 


3178. Add.. Annotation :—Consd. R. v. 
(1925), 1383 L. T. 95. 

8179. Add. Annotation :—Consd. R. v. Thorpe 
(1925), 1838 L. T. 95. | 

3179a. ——— ———.]—R. v. THORPE, No. 3146a, ante. 


8178b. ——- ———.}—-R. v. WaADDINGHAM (1936), 
80 Sol. Jo. 325, C. C. A. 


3179c. ——— Where defence of manslaughter 
raised.|—R. v. HALL, No. 8338a, post. 


8180. After this case add ‘‘ See, also, Nos. 5933- 
5938, post.”’ 


8180a. —— .]—On an indictment for obtain- 
ing by false pretences, the jury must be 
charged that intent to defraud is of the essence 
of the offence.—R. v. MARoK (1928), 21 Cr. 
App. Rep. 65, ©. 0. A. 


8180 : 





Thorpe 








. 3136b, ante. 


81806. Direction as to breaking & entering— 
Defence of bona fide claim of clones By 
defence of breaking & entering under a bond 
fide claim of right must be definitely put & 
explained to the jury, & the issue of felonious 
intent must be distinctly raised.—R. ». 
Curtiss (1925), 18 Or. App. Rep. 174, 
0. C. 


3180d. Direction as to larceny by trick—Facts 
pointing to false pretences.|—-On the trial of 
an indictment for larceny by a trick, the 
essential elements of that offence should be 
explained to the jury, & if the facts of the 
case point to an obtaining by false pretences, 
the difference between the two offences 
must be made clear to them in view of a 
possible verdict of guilty of the latter.— 
R. v. FISHER (1926), 19 Cr. App. Rep. 166, 
0. C. A. 


3180e. Direction as to larceny by ballee—Defence 
of sale on credit.|—R. v. Warp (1928), 20 
Cr. App. Rep. 167, C. O. A. 


8180f. Obtaining by false pretences—Duty to dis-~ 
tinguish representations.|—R. v. GREEN, No. 
3186b, ante. 


3180 i. Direction as to intent to de- 
fraud—Charge of obtaining by false 
pretences.}—A jury should, cane 
under Orimes Act, 1915, s. 181 (a), be 
told that an intent to defraud is an 
essential element of the offence, unless 
in the exceptional cases where the 
intent is necessarily involved in the 
false statements made aa vw. O’SUL- 
LIVAN, Part Vv. iL. R. 514; 547 
A, L. T.3; 31 Argus L. R. 262—AUS, 


694; 
49 Can. Crim: 


as to e a 

up 

] | 44 
al case the tun C 


Ba. _ Evidence as to alibi.}—Kvidence 


ete eameel 


-}—R. v. TONG WAH (1931), 
. C. R. 260; 56 Can. C. C. 194.— 


judge made a statement of the evidence 
which was not exactly correct, the fact 


evidence of the alog ations of fact | that there was sufficient evidence apart t er 
contained in the ment. There- } from that with vein to which the re oa ; oh Be FT usa one 
fore the ou apy clves upon the trial | mistake ocourred to j the verdict | ©. 0. C. 106.—CAN. 
u in up, to make the | of guilty yaa not justify the ot., 
tation “of such use clear to the | on appeal, fro the arr Must inform donb. that accused 
& his failure to make it clear | take under the Code, 8. 1014 (2), if entitied to reasonable t.}-—In a trial 


notistibutes a on which may 
be held to have oocasioned a sub- 


stantial wrong or miscarriage.—R. v eonclusion regardless 
Francis & DARSES, Toki ot 3D. L. R. - 0. eee rete 
693; 2 W. W. 1 Can. Orim. Bis 

Cas. 348; 23 8, a a 517.—CAN. aa pl (i098) 3 W 


it is imposaible for it is say that the 
jury ‘‘ must’? have reached the same 


for -—Held: the judge must 
adequately instruct Aa jury that the 


of the mistake.— | accused is se apart Ba cone 
1939) 1 D. L. R. doubt as to h He Moat es FIaALkKa, 

46; 24 Alta. esse tte 94; 620.6. OBB 
. R. 641.—CAN. 


28 


3185. Add. Annotation :—Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 278. 


$243. After this case add :— 

-]—See, now, Criminal Justice Act, 
1925 (c. 86), s. 15. 

8261. Add. Annotation :—Refd. R., 
{1926] A. C. 482. 


3266. Add. Annotation :—Refd. Ras Behari Lal v. 
King-Emperor (1933),77 Sol. Jo. 571. 


8272. Add. Annotation :—Refd. Broome v. Agar 
(1928), 188 L. T. 698. 


8277a. -]—R. v. MOORE (1931), 23 Cr. App. 
Rep. 138, C. C. A. 


3283a. .|—R. v. ABRAHAMS & GERSTHIN 
(1928), 20 Cr. App. Rep. 183, C. O. A. 

8286a. Effect of rider.J—(1) Mere suspicion of 
adultery by a wife is not enough to reduce 
killing by the husband from murder to man- 
slaughter. 

(2) A finding of guilty is not affected by a 

rider to the verdict.—R. v. MILLWARD (1931), 
23 Cr. App. Rep. 119, 0. C. A. 

3287a. Necessity for —Withdrawal of plea of not 
guilty.]—After s prisoner charged on indict- 
ment has pleaded ‘‘ Not Guilty ’’ & been 
given in charge of the jury, he can only be 
convicted by a verdict of that jury. Until 
@ verdict is given the record is not complete 
& he can neither be convicted nor sentenced. 
Where therefore a prisoner who had duly 
been given in charge of the jury admitted his 
guilt during the progress of the trial & was 
thereupon treated as having been convicted 


een 





Nadan ov. 











ee tet ee a cy a me 


PART VII. SECT. 7, SUB-SECT. 12.-—-C. 


3186 vii. —-— ———.]—A. jndge must 
not comment on the failure of the 
prisoner to give evidence, even if his 
counsel comments to the que on his 
reasons for failing to call him.---R. v. 
AAR, (1936) 2 D. L. R. 542; 65 
Can. CG. C. 386.—CAN. 


40.—AUS. 


cases 














TREFFENE #. *2. (1926), 29 W. A. L. BR. 


are ee aes roe pare of a judge’s duty to accept & 


(1927), 49 Can. Crim. 
42 K. B. 503.—CAN. 


PART VII. SECT. 7, SUB-SECT. 14.—A. 


Vol, XIV.—Criminal Law. Cases 8185—8824. 


on his own confession & was sentenced to a 
term of penal servitude without any verdict 
having been given by the jury :—Held: the 
conviction must be quashed & the prisoner 
re-tried.—R. v. Hancook (1931), 100 L. J. 
K. B. 419; 145 L. T. 168; 75 Sol. Jo. 345 ; 
23 Cr. App. Rep. 16; 29 Cox, ©. O. 204, 
C.C. A. 


8288. Add. Annotations :—As to (1) Consd. Wool- 
mington v. Public Prosecutions Director, 
[1935] A. C. 462. As to (3) Refd. Fisher v. 
Oldham Corpn., [1930] 2 K. B. 364. 


3318a. -}—Where an indictment charges 
two persons with certain offences ‘' with one 
another,” if one is acquitted the other may 
sometimes but not always be convicted.— 
R. v. Epwarps (1924), 18 Cr. App. Rep. 
140, ©. C. A. 


8818b. -}—Where in separate counts | 
of an indictment a man & a woman are 
charged with incest, & there are separate 
trials of each count, the conviction of the 
man is good although the woman is acquitted. 
—R. v. GorRDON (1025), 1383 L. T. 7845; 89 
J.P. 156; 41 T. L. R. 611 ; 28 Cox, O. O. 41; 
19 Cr. App. Rep. 20, 0. C. A. 

3324, Add para. & citation :— 

A judge is not entitled to insist on the jury 
returning a verdict against each or any one of 
several co-defts. if the jury state that they 
are unable to agree about any one.—R. v. 
livans & Pritcnarp (1920), !5 Cr, App. 
Rep. 111, C. C. A. 


enone 




















 etatinatieads otanemmene naan atnaeedttid tito Rt ia 


not obliged to accept an absurd 
verdict, either as a verdict of seal or 
as a verdict of not guilty, It ts no 


iterpret for himself a verdict of an 
unintelligible character, when the 
membors of the jury are there & can 
rive a proper verdict.—HaAmMirp Awl 
HALDAR tv. KING-KMPrRrok (1929), 


Cas. 207; Q. R. 


b i. ———~, ]--R. ©. BRAYDEN 
(N. B.), (1926] 4 D. L. R. 765; 46 
Can. Crim. Cas. 336.—CAN, 

b fi. ——-, }}— BIGAOUETTE 
vw. R., (1927) 1 D. L. R. 1147; (1927} 
oan R.112; 47 Can. Crim. Cas. 271.— 


b iii. .}——-On the trial 
of a charge of stealing a penci) from 
the person by means of violence, it was 
shown that the pencil had been found 
in the accused’s pocket on his arrest 
two days after the robbery. The 
accused’s connsel did not call any 
witness in defence; & the Crown 
counsel in his address to the jury said ; 
“* I think there should be some explana- 
tion, ...’" (The ct. here warned hin 
to ‘“‘ be careful.”] He proceeded : 
‘“‘ Should not there be some explana- 
tion on the part of the defence?” 
On appeal from the conviction :— 
Held: said words did not constitute a 
violation of sect. 4 (5) of Canada 
Evidence Act, R. 8. C., 1927, prohibit- 
ing comments by the judge or counsel 
for the prosecution on the failure of an 
accused to oe aie v. FERRIER, 
[1932] 3 W. W. R. 113; 58 0. C. C. 
370; 46 B. C. R. 136.—CAN. 

b iv. —— —— .}-~-To say of an 
accused person’s statement from fhe 
dock that it is an unsworn statement & 
one not subject to cross-examination 
does not amount to comment on the 
failure of such person to give evidence, 
which is forbidden by sect. 407 (2) of 
Crimes Act, 1900.—R. v. EARSMAN 
(1906), 53 N.S. W. W. N. 118.—AUS. 








ere 











express his own view.—Co 


t i. Crown witness kept 
away.J-—-The judge should exercise his 
discretionary power to discharge the 
jury & adjourn the trial when it 
appears that a necessary & material 
Crown witness is absent through the 
instrumentality. of a labour union.— 
R. 6. Kenpati & PrIrron (1934), 61 
C. C. C. 389.—CAN. 


PART VII. SECT. 7, SUB-SECT. 14.——B. 


8217 fi. ———.}+—-Primé facie any 
complete separation of the Jury during 
& trial in a capital case will make the 
verdict bad, but where the separation 
occurs through {nadvertence, & the 
resu:t of the trial has not been influenced 
by what has occurred, the verdict 
ought to etand.—-R. v. WALTERS, [1926] 
1D. 14. R. 501; 45 Can. Crim. Cas. 77 ; 
58 N. 8. I. 306.—OAN, 


PART VII. SECT. 7, 5UB-SECT. 15.-——A. 


o |. Evidence ruled inadmissible 
after tt has been given. )-—-Ht. v. TREANOR, 
R. ve. Froopv, R. 0. TREANOR, R. v. 
KELLY, (1924) 21. R. 193,-—-I1R. 


PART VII. SEOT. 7, 8UB-SECT. 15.—B. 


k i. ———.j}—Where evidence 
pie before a judge itn a criminal 
rial was exhibited in a trial de novo 
before a succeeding judge:— Held: such 
procedure was trre r, & consent of 
accused did not cure the irre rity.— 
UmaR Hayew o. R. (1922), J. L. R. 46 
Mad. 117.—IND. 


PART VIL. SECT. 7, SUB-SECT. 16.—A. 


3270 vill. ——.}—In a criminal 
trial, with the help of a jury, a judge is 


29 








I. L. R. 57 Calc, 61.—IND. 

8275 vill. -—~- -——-—.)——On an Indict- 
meut charging acctwsed with assault 
the Jury refurned a verdict of “ guilty 
of common assault under provoca- 
tion ":~-Jfeld: tho verdict waa one of 
guilty.---R. «. Brogan, (1926) N. Z. 
LL. RR. 635.—N.Z. 

3278 vi. —— Carnal knowledge 
& indecent asaault—- Same evidence.)— 
Where accused is charged with unlaw- 
ful carnal knowledge & indecent 
assault, & the same evidence is given 
on each count, a verdict of acquittal 
on the first & guilty co the second 
cannot he ven.—R. v. MoLEAN 
(1931), 57 C. C. C. 239.—CAN., 

3281 iv. -——~ —--—.} An indictment 
contained three separate counter, viz., 
rape, assault with intent to commit 
rape, & indecent assault. The jury, 
although properly instructed, found 
the prisoner guilty without assigning 
the verdict to any one or more of the 
said counta; & the judge sentenced 
the prisoner on the assumption that the 
conviction was one for rape. On 
appeal :—Held : while it was open to 
the ct. to sustain the verdict on the 
least of the three counta & to reduce 
the sentence to one appropriate thereto, 
it waa alao open to the ct. to order 
@ new trial: & that under all the 
circumstances the latter was the better 
course to adopt.—R. v. Ross (B. C.), 
11929] 3 W. W. R. 601; 52 Can. Crim. 
Cas. 315.—CAN. 
sd. Verdict given after discharge.}-—. 
A juz which has been disc is 
not competent to return a Vv ~~ 
R. v. Swrra, (1934) 3 W. W. R. 839.— 
BERMUDA. 





Cases 8362a—S495. 


3362a. Indictment for shooting with intent to 
murder—Verdict of assault.]—-On an indict- 
ment for shooting with intent to murder or 
to cause grievous bodily harm, prisoner 
cannot be convicted of common assault.— 
R. v. Strokes (1925), 184 L. T. 479; 28 Cox, 
O. C. 140; 19 Cr. App. Rep. 71, C. C. A. 


3366. Add. Uuinolation :—Refd. R. v. Stokes 
(1925), 184 L. T. 479. 

3388. Add. Annotation:—Apld. R. v. Friend 
(1930), 22 Cr. App. Rep. 130. 

3389. Add. Annotation :—Apld. R. v. Friend 


(1930), 22 Cr. App. Rep. 130. 


8889a. —-— Of fruit—Verdict of larceny at common 
law.]—On an indictment for stealing under 
‘Larceny Act, 1861 (c. 96), s. 36, larceny at 
common law cannot be found: hence the 
direction to the jury must make it clear that 
fruit, etc., the subject of the charge, was 
growing & had not been severed at the 
material time.—R. v. FRIEND (1930), 22 Cr. 
App. Rep. 130, C. O. A. 


8391a. -—-— By trick—Verdict of false pretences— 
Indictment charging larceny by trick & false 
pretences alternatively—Indictment for false 


pretences wrong in substance.]|—R. v. 
-HuGHEs, No. 2219a, ante. 
839{b. ——— Verdict of fraudulent conversion. ]}— 


On an indictment for simple larceny there 

:cannot be a conviction of fraudulent con- 
version, contrary to JTar:eny Act, 1916 
(c. 50), s. 20.—R. v. STEVENS (1933), 24 Cr. 
App. Rep. 85, ©. C. A. 


3424. Add. Annotation eae R. 


ENGLISH AND Empree Diaest SUPPLEMENT. 


8394. Add. Annotation :—Refd. 
(1925), 1384 L. T. 479. 
3398a. ——— Duty.of jury to find.|—R. v. Lroyp 

(1927), 20 Or. App. Rep. 139, C. C. A. 

Add. Annotations :—Refd. Re Pitts, Cox v- 
Kilsby, [1931] 1 Ch. 546; Beresford v. Royal 
Insurance Co., [1937] 2 K. B. 197. 

8407. For ‘‘ Second indictment to be tried—Right 
of prosecution to trial by another jury.’’ read 
**Second indictment to be tried—Whether 
trial by another jury.’’ 

3407a. ——.]—It cannot be laid down as a 
general rule that a jury which has acquitted 
deft. on one indictment should not try him 
on another, but it must depend on the 
circumstances of each case; when it occurs 
they must be warned that the evidence in the 
two cases is not cumulative.—R. v. KLEIN 
(1926), 19 Cr. App. Rep. 161, C. C. A. 

8413. Add. Annotation :—Refd. Hobbs v. Tinling, 


R. v. Stokes 


8402, 





ae v. Nottingham Journal, [1929] 2 
3420. Add. Annotations :—N.F. R. v. Thomas 


- (1933), 49 T. L. R. 546. Refd. Ras Behari 

2 Lal v. King-Emperor fee 77 Sol. Jo. 571; 

. R. v. Thomas, [1933] 2 K. B. 489. 

v. Thorpe 
(1925), 183 L. T. 95. 

$452. After this case add :— 

.J—See, now, Sentence of Death 
(Expectant Mothers) Act, 1931 (c: 24). 
8495. Add. Annotation :—Mentd. Broome v. Agar 

(1928), 188 L. T. 698. 
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PART VII. ai Mi tagtebbl 16.— 
» (a). 

mi, —— Not where prosecution 
for lesser offence burred by lapse of time.] 
v. OS8KINS coals (1929), 52 

Can. Crim. Cas. 365,—C 
m fi, --——- -——— alee & prosecu- 
tion for a certain offence created by 
statute must be begun within a period 
rad ay by the statute & that time 
mit has expired without the proper 
proceedings having been taken pur- 
suant to the enactment creating the 
offence, it is not competent for the ct. 
on ® prosecution for a groater offence 
to convict for the offence already 
barred.—R. v. Hoskins, [1930] 1 

W. W. R. 84.—-CAN. 


PART VII. gts Oe ada aa 16,— 





8348 v. —-—— —— Effect of verdict. |— 
Held: the finding waa to be regarded 
as an acquittal on the charge of murder, 
& Code of Criminal Procedure, a. 439 (4), 
Pee Hetit the High Ct. from having 

risdiction upon revision to convict 
on that ahatee: ~-KISHAN SINGH 2. 
Ne 65 L. R. Ind. App. 390.— 


b (p. 319) i. Verdict of criminal 
negligence. 1—The driver of a motor 
car which struck & instantly killed a 
pedestrian was charged with man- 
slaughter. The jury, after expressly 
finding the accused not guilty of 
ae er found him guilty of 
criminal negligence under sect. 284, 
Criminal Code :—Held: by virtue of 
sub-sect.. (3) added to sect. 951 of the 
Criminal Code ed 1930, c. 11, a. 25, 
it was open to the jury ~ 80 find. — 
R. v. KENNEDY (10361, 1 W. W. R, 
618; 65 Can. O. 0. 158; 44 Man. 
L. R. 8: 4 Can. L. oe 276.—CAN. 

b (p. 319) fi. .}—Wherse the 
death of a person is caused by the 
criminally negligent operation of a 
motor vehicle & the driver is charged 
with manslaughter, sub-seot. (3) added 











to sect. 951 of the Criminal Code 
leaves it open to the jury to find either 
manslaughter or criminal negligence 
under sect. 284, Criminal Code.— 

v. PREUBANTANZ, [1936] 1 W. W.R. 
520 ; 65 Can. ©. OC. 129; 44 Man. 
L. R. 33; 5 Oan. L. Jo. 291.—CAN. 


n(p. 320). Read now ‘* 3362a i.”” 
o (p. 320). Read now ‘‘ 3362a ii.”’ 


3371 v. —-— .J—R. v. O'BRIEN 
rae 50 Can. Crim. Cas. 369; 60 


17.—CAN. 

3371 vi. —— .J—On a trial for 
rape upon G., the latter swore to 
occurrences which, if true, proved the 
crime charged, & was corroborated. 
The jury after retiring announced 
that they were not inclined to bring in 
a verdict of ty, adding that if the 
charge were indecent assault it would 
be different. They were informed by 
the trial judge that it was rape or 
nothing. They then brought in a 
verdict of guilty :—Held: on the 
evidence there was nothing upon which 
to base a charge of a lesser offence, & 
at ’a appeal must be dismissed.—R. 

. O'BRIEN, [1929] 1 D. L. RB. ae 50 
Can, Crim. Cas. 369; 60 N.S. R 17.— 


1 (p. 322) i. —— Carnal know- 
ledge vor irl under fourteen—Verdict set 
aside.|—-R. v. Marcus & RICHMOND 
(1981), 55 Can. C. C, 322.—CAN. 

t (p. 323 4. Indictment for robbery— 
Verdict of receiving stolen property. |}— 
A verdict of receiving stolen pro y 
well knowing it to have been stolen is 
not competent on an indictment for 
robbery.—R. wv. PapianH (1929), 50 
N. JR 19.—S8. F. 


- Indictment for extortion— Achaia 
o attempting to obtain by false pr 
tences.}—On a charge of extortion tthe 
jury are entitled to find a verdict of 
attempt to obtain by 
tences.—- HAMMOND 0. R., 
D.L. R. 722; 620. C. C. 1.—OAN. 


sd. Indictment for theft—Verdict of 
30 











housebreaking.|—On a charge of uuert 
accused cannot be found guilty of 
housebreaking.—R. v. DOYLE Lg 
7M. P. R. 521; 62 C. C. C. 131.—CAN 


PART VII SECT. 7,SUB-SECT. 18.—F. 

sf. What amounts to acquittal.|— 
Allowing accused to go upon suspended 
sentence, without a recognisance, after 
a plea of guilty, is equivalent to an 
acquittal.—LAPLANTE v. Cr. OF SES- 
SIONS OF THE PEACE, [1938] 1 D. LR. 
364; 69 Can. C. C. 291.--CAN. 


PART VII. SECT. 7, SUB-SECT. 16.—G. 


$411 iii. -}—R. v. WALTERS, No. 
3217 il, ante. 


PART VII. SECT. 7, SUB-SECT. 16.—K. 


gi. —— Meaning of ** new trtal.’’}— 
WwW Bere by statute provision is made 
in the case of a jury disagreeing for a 
new trial, there is meant by the words 
‘new jury a jury entirely composed 
of new or fresh jurymen to the exclu- 
sion of alJ the Jjurymen who formed the 
tirst jury.—R. vo. WONG O. SANG, he 
83W.W.R.45: 34 B.C. R. 8.—CA 


PART VII. saber SUB-SECT. 17. 


34811. Felony.}—It is an . 088e essential 
perce of our criminal law’that the 
ria] of an indictable offence has to be 
conducted in the presence of the 





accused ; & for this purpose trial means 
the whole of the pro , including 
sentence. ALA at is aun’ for say- 
ing that ijoderneaaeas 


there as be cal ircumstances 
phos permit a tual in the absence of 
e accused, but on trials of felony the 
eat is inviolable, unleas possibly the 
violent conduct of the accused him- 
self intended to mee trial imposaible 
renders it lawfu) to conn in his 
coeinis The result is that, eaxcept 
oe ya Pigs has been such 


aonde » sentence 


50008. 


8526. Add. Annotation :—Generally, Refd. BR. v. 


Southern (1929), 142 L. T. 383. 


Vol. XIV.—Criminal Law. Cases 3526—3570b. 
8588. Add. Annotation :—Consd. R. v. Hertford- 


shire JJ., Hz p. Larsen (1925), 89 J. P. 205. 


Part VIIll_—Special Pleas. 





-jJ-——-UN Jan. ZU, 1987, two summonses 
came before justices sitting in petty sessions 
charging appct. with certain motor car 
offences. When the summonses were called 
on appct. was not present. The service of 
the summonses was proved, evidence was 
given by tho police & the justices fined the 
appct. Before the decision of the justices 
had been entered in the register of convictions 
& orders of the ct. kept under Summary 
Jurisdiction Act, 1879 (c. 49), s. 22 (1), the 
justices, while they were still sitting, were 
informed of certain previous convictions of 
appct. in respect of motoring offences & that 
there had been delay on his part in paying 
the fines imposed for those offences. In view 
of that informstion the justices formed the 
opinion that the matters raised by the 
summonses ought to be dealt with in the 
presence of appct. & they issued a warrant 
for his arrest. Appct., accordingly, appeared 
before a differently constituted bench of 
justices on Jan. 23, when he pleaded guilty 
to the two summonses & was ordered to pay 
fines larger than those imposed on Jan. 20 :— 
Held: the decision of the justices on Jan. 20 
constituted a complete & effective conviction 
of appct., although it had not been entered 
in the register, &, therefore, on Jan. 23 ayict,. 


was entitled to plead autrefois convict of ti. | 


offences with which he was then charged. --~ 


R. v. MANCHESTER JJ., Ex p. LEVER, [1937] | 


2K. B. 96; [1937] 3 AI E. KR. 4; 106 L. J. 
K. B. 519; 157 L. T. 68; 101 J. P. 407; 53 
T. L. R. 687; 81 Sol. Jo. 571; 35 L. G. R. 
281; 30 Cox, C. C. 605, D.C. 


8566. Add. Annotation :—Consd. R. v. Kendrick & 


Smith (1931), 144 L. T. 748. 


3567. Add. Annotation :—Refd. Nadan v. R., [1926] 


A. ©. 482. 


3570a. Finding of guilty—No sentence.|—Dctt. 


was charged at petty sessions with an indict- 
able offence & consented to be dealt with 
summarily. That ct., after hearing the 
evidence on both sides, announced that it 








found deft. guilty. Certain previous con- 
victions of deft. were then proved, where- 
upon the ct., without passing sentence upon 
him, committed him for trial at quarter 
sessions. At the trial deft. raised a plea of 
autrefois convict, but the ct. of quarter 
Sessions overruled it & convicted him :— 
Held: by the Ct. of Criminal Appeal, there 
had been a conviction of deft. at petty 
sessions; in order to support the plea of 
autrefois convict it was not necessary that the 
conviction should have been followed by 
sentence, & the quarter sessions should have 
accepted that plea; & the conviction of 
deft. by the latter ct. should be quashed.— 
R. v. SHERIDAN, [L087] 1 K. B. 228; (1936) 
2 All KE. R. 883; 106 L. J. K. B. 6; 165 
L. T. 207; 100 J.P. 319; 52 1. L. R. 626; 
80 Sol. Jo. 585; 34 L. G. BR. 447; 26 Or. 
App. Rep. 1; 30 Cox, C. C. 447, C. C. A. 


Annotations :—Consd. QR. v. Grant, [1936] 2 +l Ww. R. 1156. 


Distd. R.v. Briggs, (1038S) | AN KL RR. 52 
3570b. Plea of guilty.]--Applt. was charged before 


a metropolitan police snugistrate with larceny. 
IIe pleaded guilty. The learned magistrate 
committed him to quarter sessions for trial & 
wrote to the clerk of the peace for the County 
of London as follows: ‘1 am committing 
for trial to-day J. G. fle pleaded guilty & 
consented to my jurisdiction. In view of his 
record & age | obtained a report during 
remand on bail from the Institute of Scientific 
Delinquency. Ienclose acopy of that report. 
I feel it is a case quartcr sessions should deal 
with.”? At the trial, before quarter sessions, 
applt. was unrepresented & he did not put 
forward any defenec or cross-examine the 
witnesses for the prosecution. He stated, 
however, that he had not had a fair trial as 
the magistrate told him he would give him six 
months’ hard labour & had then changed his 
mind & committed him for trial :—Held: 
applt. had already been convicted of the 
offence charged & therefore a plea of autrefois 
convict should have been entered on the file, 


1 aR ELEN pl ET | MRA 


ety for felony in the absence of 
he accused is totally invalid.—R. vr. 


PART VII. SECT. 7, SUB-SECT. 17.—F. 


oi. Right of public to copy.}—Any 
member of the public has a right to 
obtain a copy of a judgment of any 
criminal ct.—EMPrRoR wv. Lap. 
PRasaD ZuTsH!I (1931), ILL. R. 53 
All. 724.—IND. 


se. Omission of essential element of 
crime—Conviction invalid.}—RH. v. ING 
Yick Ine (1924), 43 Can. Crim. Cas. 
3892.—CAN. , 


PART VII. SECT. 7, SUB-SECT. 17.—G, 


3536 ji. ——— In ’s absence. | 
—Held: the ct. was not functus 
officio.—R. v. HuacHrs (1924), 35 

° Cc. R. 55.—CAN. 

3536 ili, ——— After removal of con- 
viction by certiorart.}-—R. v. KNapp 
(1935), 44 Can. Crim. Cas. 338.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 1. 

gi. ---Where a person har 
been charged with two offences arising 
out of the same circumstances, & he 
pleads guilty to one of the charges, 1s 
convicted & fined, & then pleads guilty 
to the other charge. the previous con- 
viction & penalty cannot be pleaded 
as a bar to punishment for the other 
offence.—R. v. GEIGER, [1023] 3 W. W. 
R. 763; 41 Can. Crim. Cas. 185; 17 
Sask. L. R. 412.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 3.-—-A. 

85867 iv. -}—A. was age 
cuted for selling lHiquor illega y & 
convicted. Based on the same facts 
@ Becond prosecution was brought for 
keepin ilquor for sale. A. pleaded 
autrefots convict. :-—Held : a good plea. 
—QUEBEC LIQquOoR COMMISSION ¥%. 
DuBois, (1924) 2 D. L. R. 861; 42 
Can. . Cas. 65.— CAN. 











Roars (allan Mol imo pee. 
BERTS cLE .R. : 
HH wary a Cas. 142; Q. R. 42 K. B. 
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3567 vi, ———~ ——.}-Yrok Kok »., 
R. (1928), pe L. R. 6 Ran. 386.—IND. 
3567 vil. —-—- —— Offences under 


different statutes. }— Re W1LNEFF (N.8.), 
[1928) 4 D. L. R. 869; 50 Can. Crim. 
Cas. 196.—CAN. 


35867 viii. te — —, }— It, v. TRA- 
CHUK, R. v. KouyK (No. 2), [1929] 
. W. R. 418; 51 Can. Crim. Cas. 

404 ry 38 Man. L. R. 238.—CAN. 


sf. Meaning of “same matter ''--. 
Criminal Code, 8s. 730.}—R. v. BADIUK 
Ne ay [1930] 1 W. W. R. 210; 2 

. L. R. 318; 53 Can. C. 0. 63; 38 
Man. L. R. 421.—-CAN. 


sk. Offence agatnat bye-law—~Acquittal 
on ground that enabling legislation ultra 
vires.J—An acquittal of an offence 
against municipal bye-law on the 
ground that the enabling legislation is 
ulira vires ig not res judicta upon a 
subsequent prosecution of the same 
accused for another offence against, 
the same bye-law.—R. v. STHINBURG 
(1934), 63 Can. C. OC. 02.—CAN. 


28* 


Cases 3570b—3647a. ENGLISH AND Emprre Dicest SUPPLEMENT. 


or the jury should have been directed to find 

him not guilty.—R. v. GRANT, [1936] 2 All 

106 L. J. K. B. 23 

562 T. L. R. 676; 80 
Sol. Jo. 572; 34 L. G. R. 452; 30 Cox, C. C. 
453; 26 Cr. App. 8, C. C. A. 

Annotations :--—Distd. R. v7. Briggs, [1938] 1 All BE. R. 
Refd. BR. ». Manchester JJ., Hx p. Lever, [1937] 2 K. B. 96. 
8603. Add. Annotation :—Refd. R. v. Kendrick & 

Smith (1931), 144 L. T. 748. 


8608a. Demanding with menaces—-Threatening to 
print or publish with intent to extort.}—The 

test whether a plea of autrefois convict has 

é is not whether the facts 

relied on by the Crown are the same in the 
two trials, but whether the accused has been 
convicted of an offence which is the same, or 
the same, as that with which he 
on the second trial. The offences 


EK. R. 1156; 
209; 100 J. P. 324; 


been establishe 


racticall 
charge 


165 L. T. 


529. 
sustain & 


thoug 


R. v. 
8647a. 











PART VIL. SEOT. 1, SUB-SECT. 3.—B. 


ai. Indictment for occasioning bodily 
harm—Previous acquittal for murder. }— 
After being pole Menino on a trial for 
murder accused were charged with 
assault & battery occasioning actual 
bodily harm to the man whom they 
had been acquitted of murderin ne. 
They pleaded aufrefuis acquit :-—He 
the plea of sikh acquit furnished no 
answer to the in question.— 
R. 0. Fieger a OSSELIN (Man.), 
ida Aa oe 134; 50 Can. Crim. 


sg. sie for carnal knowledge © 
of girl under fourteen—Previous con- | 


viction under Juvenile pals gi 
Act.}—To a charge, under sect. 301 (1) 
of Oriminal Code, of carnally knowing, 
on or about Apr. 14, 1934, a girl under 
fourteen yoars of age the accused 
Pleaded autrefois convick, relying on a 
rior conviction under sect. 83 of 
uvenile Delinquents Act, 1929, for 
contributing to the juvenile delin- 
quency of the same irl by having 
sexua Phage a ag with her on or about 
aye 5, 1934. On the trial under 
sald Act it was established that tho girl 
had had sexual intercourse prior to the 
occasion with respect to which she had 
given evidence in support of the charge 
then being tried. his prior act of 
intercourse was the basis of the enaiee 
under the Code. The girl’s fourteenth 
birthday was Apr. 25, 1034; so that, 
under sect. 2 (2) of the Code, she was 
deemed to have been under fourteen 
until the end of that day. The trial 
Judge, before whom the point was 
ued in the absence of the jury, 
nv eld the plea & dismissed the charge. 
The Crown appealed :—Held: that 
the appeal should bo allowed & tho 
charge remitted for trial—R.  »v. 
age ae ae ater 2 W. W. R. 207; 8 
a aaa 3 Can. O. C. 262.-— 


al. ee had negligently casing 


bodily harm to B.—Previous acquittal 
for same nifence to A.J—An acquittal 
on a charge of hav nogligently 


caused bodily harm to A. is no defence 
to a charge of having injured B.—- 
ere eonvEne (1934), 62 Can. C. O. 


PART VUI, SECT. 1, SUB-SECT. 3.—C, 
sh, Preparation of atill—Previous 


acquittal for possessing still—No bar to’ 


prosecution.|-—~ R. v. SLAUGHEN WHITE 
(1930), 54 e OQ. Cc. 104.— CAN. 


PART VIN. SECT. 1, SUB-SECT.3.—D_ 


3619 i. Per} — Previous acquittal 
for forgery.}—The - accused, who had 
been acquitted on a charge of forging 
the endorsement of a cheque, was 
ape aeaty tried & convicted on a 
charge of perjury committed on the 
first trial in swearing that he had not 


endorsed the cheque. On the esannd.- 
trial the evidence for the prosecution, 
n art from that proving the m 

the alleged f statements, was 
codtined strictly to the alleged endorse- 
ment by the accused: -Two witnesses 
swore on both trials that they had seen 
the accused sign the endorsement. No 
evidence was offered’ for the defence. 
The accused pleaded res judicatu :— 
Held: the conviction must be sus- 
tained.—R. v. BAYN, [1932] 2 W. W. R. 





113; [1933) 1 D. L. R. 497; 59 
C. 0. C. 89.—CAN. 

b i. Previous acquittal for as- 
sauiting constable while discharging 


another duty.}—A mere variation in 
the nature of the duty, which the 
officer is alleged to have been engaged 
in, cannot be conridered as a varia- 
tion in the nature of the offence charged 

CTT accused.——-R. wv. DIAMOND, 
(i924) 3 D. L. R. 359; 2 W. W. R. 
621; 20 Alta. L. R. 419.—CAN. 


Bm. Poca ste under Customs dad, 
R. S, give (c. 48), 8. 215—Previous 
Pale en nu Oustoms Act, R. S.C., 
1906 (c. 48), 2. Nags Hes vw. Sacco 
(Ont.), (1926] 3 D. L. R. 7713 46 
Can, Crim. Cas. 243.—CAN. 


80. Offences eases & Gaming 
Act.)— oe. was with the 
breach of Lottery & "Gatiiap Act, 1917 
8s. 39, & the complaint was giciitseed 
owing to the rejection of secondary 

evidence of a document. Later res 
was charged under s. 63 with being t. e 
occupier of a tobacconist shop which 
was for the purpose of the 
occupier betting with persons resort- 
ing sh Fda piceces autrefois 
acquit :— he two offences 
were ERR eer a ag different, this plea 
did not avail.—ALLOHURCH t. BERES- 
Prosecution under Prohibition 
Ach (P. E . I.), 8. 52—Previous acquittal 
tion under Rzctee pe R. - Cy 
19 7, & 181—Failure of tay a ; Af 
FITZPa TRICK (P. E.I.), tet 91)4D.L.R 
95; 52 Can. Crim. 119.—-CAN. 


sr. Conapiracy — Subesrient con- 
eat with itional persons. }— 

here a person has been charged with 
conspiracy, with certain other persons, 
to commit offences relating to exporting 
& importing opium & cocaine inter- 
provincially & has been convicted or 
acquitted, neon conviction or acquittal 
is no bar to & subsequent trial for 
conspiracy with the same persons, 
together with others, to commit the 
same offences together with the 
offences of e nto from British 
India & impo g into British India 
opium & cocaine,.— UL RAHAMAN 
v. EMPEROR (1935), J. a R. 62 Cal. 
749.—IND. 

at. Offences under Natural Producia 
Marketing: (British Columbia) Act.}-—- 
A conviction for failure to comply with 
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subsequen 


of threatening to publish with intent to 
extort, contrary to Larceny Act, 1916 (c. 50), 
s. 31 (2), & of uttering a letter demanding 
money with menaces, contrary to sect. 29 
(1) (i), of the same Act, are quite distinct & 
separate, & the fact that the accused has 
already been convicted of the former will not 
lea of autrefoia convict if he is 
y charged with the latter, even 
the two charges be supported by the 
same evidence.—R. v. KENDRICK & SMITH 
(1931), 144 L. T. 748; 23 Or. App. Rep. 1; 
29 Cox, C. C. 285, CO. CO. A. 
8644a. Acquittal for absence of jurisdiction.|— 
ALLACE (1928), 166 L. T. Jo. 339. 


Contradictory endorsement on indict- 
ment.]—An indictment against applt. for rape 
was endorsed by the grand jury: 
bill for Jeo 


‘*No true 
A true bill for indecent assault 


an order sh & ineicet bie board under 
Natural Products Marketing (British 
Columbia) Act, R.S.K.C., 1936, & 
amendments, in that the accused dealer 
marketed milk on a@ certain day within 
@ certain area without being registered 
with & licensed by said board, does not 
support a plea of autrefois convict as a 

defence to another charge in the same 
terms with the exception that it was 
directed to the marketing of milk on a 
subsequent day.--R. wv. CrvyYsTau 
i LYp., [1938] 1 W. W. R. 800. 

AN. 


PART VIII. SECT. 1, SUB-SECT. 4. 


1 i. —A plea of autrefois con- 
vs will not lie in respect of a conviction 








ch has been quashed.—R.  v. 
PURCELL, [1934] 1 ve Me R. 7783; 7 
M. P. R. 275; 61 C0. C. C. 261 .—CAN. 


pi. ——.}—Unlesa it can be said on 
the facta of the particular case that 
there has been an adjudication on the 
merits, the permission of the ct. to 
withdraw a charge is not equivalent to 
@ dismissal which can be pleaded in 
bar of subsequent proceedings.—R. v. 
Somers (B. C.), (1929] 3 D. L. R. 772 ; 
2 51 Can. Crim. Cas. 


856. Pi 
Pp ii 

KINS, 1931 

O. O. 


——.)—BLANCHARD . JEN- 
1D. lL. R. 985; 55 Can. 
AN. 

p i W ithdrawal of charge.j|--With- 
drawal of a charge is not an acquittal 
which will entitle accused to a certi- 
ficate of dismissal so as to te HOND, a 
defence of autrefois acquit.]—Ke ae 
[1936] 3). L. R. 769; 66 Can. C. 
271; 10M. P. R. 506.—CAN. 


sr. No conviction—Proceedings ad- 


fourned.|}—Re R. ¥. ee Re R. v. 
Fry, [1929] 3 D. ee ; 51 Can, 
ee Cas. 409; 6 reat 1, R. 1.—CAN. 


Conviction under "Provincial 
statute--No bar conviction under 
Federal Statute. ae al ae v. WIND- 
OVER, Leal 1D. L. R. 986; 55 Can. 
Cc. C. 143. a 

BY. . v. RUNIONB, AS 

MACDONALD» (host, 56 Can. OC. 
390.—CA N. 

aw. Prosecution for libel-—-Award of 
damages in civil proceediriys.}—In 
criminal proceedings for libel an award 
of damages will not support a plea 
of rabies convict.—_ MEN any on R., 
{1934} 1 D. L. R. 155; 60 C. GC. CGC. 

Let cAN 


* 





‘gz. Carrying offensive weapon 
nossesston of Gaupoled dodo Previous 
conviction for possession of same 
—A conviction for poner Me eine 

on of goods whereon t he duties 

not been paid is not a bar to an 
indictment for an offensive 
weapon when found 

goods) liable to seizure.—R. v 
orr934) 2D. L. R. 237; 


8ame 
— 
M. P. R. 84; 61 CG. GC, C. 67.—CAN. 


(aggravated),'’ but no indictment for indecent 
assault was put before the grand jury. 
Applt., having been convicted, appealed, & 
the conviction was quashed on the grounds 
that there was no true bill for rape & that 
there was no indictment for indecent assault. 
On the same facts applt. was afterwards 
indicted for indecent assault, & he pleaded 
autrefois acquit but was convicted :—Held : 


Vol. XIV.—Criminal Law. 


Cases 3647a—3801a. 


sstisugh the first conviction had been recorded 
on the first indictment, applt. was never in 
peril on that self-contradictory document, & 
the plea of autrefois acquit failed, & the second 
conviction must be affirmed. —_R. v. KITCHING 
(1929), 45 T. L. R. 634; 21 Or. App. Rep. 
144; 28 Cox, O. OC. 671, GO. 0. A. 


8650. Add. Annotation :—As to (1) Consd. Pointon 
v. Cox (1926). 186 L. T. 506. 


Part X.—Informations. 


3665. Citations :—For ‘'17 W. R. 667” read 
“47 W. R. 567.” 
8718. Add. Annotation :—Refd. R. v. Evening 


News, Hx p. Hobbs, [1925] 2 K. B. 158. 
8751a. By constables to extort money.|]—Held : 
there being bond fide instructions to the con- 


stables to watch appct., on which they had 
acted without unduly harassing him, 
there being no evidence of any conspiracy 
on the part of the constables, no criminal 
information could be granted.—H2 p. WOLFF 
(1863), 28 J. P. 23. 


Part Xll.—Evidence and Proof. 


3789. Add. Annotation :—Refd. Woolmington v. 
as Prosecutions Director, [1935] A. C. 

8790a. —— Identification of Teena -]—R. 
v. McCARTNEY & HANSEN (1928), 20 Or. App. 
Rep. 179, C. C. A. 


3792a. .]|—R. v. TAYLOR, WEAVER & LiOVOVAN 
(1928), 21 Or. App. Rep. 20, 0. O. A. 


3801. Add. Annolution :—Consd. R. v. 
Mirror, Ez p. Smith, [1927] 1 K. B. 845. 


8801a. -}—(1) It is permissible for a 
police officer who is in doubt upon the 
question who shall be arrested for a particular 
offence to show a photograph to persons in 
order to obtain information or a clue. 

(2) It is, however, not permissible for a 





Daily 








police officer to show beforehand to persons 
who are afterwards to be called as identifying 
witnesses photographs of those | Pedra 
whom they are about to be asked to identify. 

(3) Where photographs are used for the 
purpose of obtaining information a series of 

hotographs, & not merely one or two, ought 
= be shown to the person who is expected 
to give the required information.—R. v. 
DwyveER, R. v. FERGUSON, [1925] 2 K. B. 
799; 95 L. J. K. B. 109; 1382 L. T. 351; 89 
J. P. 27; 41 T. L. BR. 186 ; 27 Cox, C. C. 
697; 18 Cr. App. Rep. 145, 0. C. A. 


ARO eer (1) Refd, £2.17. Daily Mirror, x p. Smith, 
11927) 1 K. 845. Aw to (2) Co R. v. Daily Mirror, 
Ker yy. Smith. (ioait i. B.845, Refd. R. »v. Walnwright 
(1925), 19 Cr. APP. nd ie 52. Generally, Consd. v. 
Hinds, [1932] 2 


PART X. 


SECT. 1. 
sf. Offence charged under Cie 
Act, . v. CHEW eae — 
Ww. R. 966; 49 Can rim. 
332 5 39 B.C. R. 559. a AN, 
PART X. SECT. 2, SUB-SECT. 1 
o i, —— Inland revenue officer— 


Statement of capacity.}—Since only 
{inland revenue ‘officers can lay an 
{information for an offence under Excise 
Act, such an information must state 
that the person laying the information 
is an inland revenue ae A 
WITSIEWICZ (Man.), [1928] 2 W. W 

19; 49 Can. Crim. Cas. 3 GOAN. 


rhea XII. SECT, 1. 


3786 i ~———~.] — Evidence is not 
sa reieetnie of the actions of dogs while 
engaged in tracking down a pcorson 
accused of a crime, even though the 
owner of the dogs testifies as to their 
optics oe rete. & ised fitness for 
tracking n.—R. v. WH ae (Ye78) 3 
DL. Rel: [1926] 2 W. W 481; 
i 328: 37 B.G R. 


6 ili. ———.}—GHANSHYAM SINGH 
v. 4 On ba7), I. L. R. 6 Pat. 627.—IND. 


8786 iv. ——-.}—The rule against a 
mere acintila is especially a appiicebis 
iw cane in which tate a facte is 
all that hae make the opposite 
PAMeMAN, 1090} 8 Dee Ro Seo 6S 
OL Re 336 CANS , 


3791 i. Circumstantial evidence—Ez- 
clusion of other cauaes.J—I1t is not 
admissible to convict a person on 
circumstantial evidence if such evi- 
dence can be interpreted to give anv 


‘other ed mae ttt than the accused 


person’s guilt.—R. ». Tymko (1924), 
42 Can. Crim. Cas. 147.--CAN. 


S. P. GAUNB wv. R. (1926), I. L. R. 
7 tai 561.—IND. 
——-.J—R. vo. DEMETRIO 


b 
1926), 46 Can. .n. Crim. Cas. 133; 68 
. 249.—CAN, 





ie -/-R. v. YOK YUEN’ 
[1930] 1 oe a L. Re 716 ; 52 Can. C. O 


7 - —-—,J—The force & offect 
of circumstantial evidence depend upon 
eg sncom pao with, & incapacity 

explanation or solution upon any 
tke a) ee roc than that of the 
truth of fact which !t ts adduced 
to prove. On by pry from a conviction 
for arson, a trial by a m rate 
on which he found that the dofence of 





‘| alibi was established but that tee 


accused had a motive for starting th 

fire & that on the evidence it at 
have been set ya some one elise with 
his bat hele - bap Abel trot 

on :—aeé 

established, the other circumstances in 
evidence did not compel the conclusion 
chet there vee an Lipa erstanding or & 


am tifled ectual per: 
n 


actual per- 


petrator of the deed, even if the former 
did profit by the fire, & therefore the 
conviction must he set aside.—R. v, 
hysteria (ALIAS VINK) (No. 2), 


Hey . W. R. 197; 60 6. OC. 
258, 3) AN 
b iv. -+-The trial judge. 








should instruct the jury that, in so 
far as they relied upon ofrcumstantial 
evidence in the case bofcre them, they 
inust be satisfied not only that the 
circumstances proved were all con- 
sistent with the guilt of the accused, 
but also that they were inconsistent 
with any orbee petronal conclusion.-— 
MCLEAN 0 Ss. Cc. RR. 688; 
1934) 2D. L ok. 140 61 C. C, 0. 9.— 


bv. ———— —-—.}-—R. v. JONES; HR. 
annem (1933), 47 B. C. BR. 473.— 


b vi. ----—- -———.]— R.. v. MACCHIONRE, 
aeatt 1 W. W. R, 151: bh. R. 
593; 670.C. C. 381 .—OAN. 


mer Commerctal documents — When 
itted.}—On a charge of theft from 


railway cars, documents, such as 
euippt bills, car checkers’ records, 
-» not made by the accused & of 


wnion he had no knowledge, have 
no probative value per se; &, 
abould not be admitted as evidence 
chown the accused where it ts 
| by gid the person. who them 
ey . Dore (Sask.), (1929) 
60 Can. Crim, aeet 


246 (i928) 3 ow W. R. 550.—CAN. 


3801b. 


8810. Add. Annotations :—Folld. R. v. 


8817a. —— 


8819. Add. Annotations :—-Consd. R. v. 


3807 iv. 
print impressions of accused, 
pulsorily taken before his committal 


ADD. D. 440.—S. AF. 


g 
by finger prints is opinion evidence & 
a matter of expert 


fication 








But may be shown before arrest. ]} 
--A prosecutor identified a photograph as 
that of a prisoner whom the police subse- 
quently arrested. After arrest prisoner was 
picked out by the prosecutor from a number 
of men in a room :—Held: there was no 

und for complaint against the method of 
identification.—R. v. ELANY (1924), 18 
Cr. App. Rep. 2, C. C. A. 


Annotation :—Retd. R. v. Dwyer, R. v. Ferguson, [1925] 
2 B. 799. 


R80ic. —— —— ——.|—R. v. Dwyer, R. »v. 


FEerRGosON, No. 380la, ante. 


Berg, 
Britt, Oarré & Lummies (1927), 20 Or. App. 
Rep. 38. Consd. R. v. Tidmarsh (1931), 23 
Cr. App. Rep. 79. Refd. R. v. Chesshire, 
Lucas & Bottom (1927), 20 Cr. App. Rep. 47’ 


.J—The prosecution is not en- 
titled to put in police photographs for the 
purpose of identification as part of the 
evidence in chief. Where identification has 
been obtained by means of such photographs, 
the facts of such identification ought not to 
be given in evidence.—R. v. WAINWRIGHT 
(1995), 19 Cr. App. Rep. 52, C.C. A. 





Cohen, 
Refd. R. v. Porter 
25 Or. App. Rep. 59. 


[1938] 3 All LH. R. 380. 
' (1935), 


3820a. ——— Reference to meritorious discharge 


‘from army.|—A mere reference to a meri- 
torious discharge from the army by an un- 
defended prisoner in a statement handed to 
the ct. of trial does not necessarily expose 
him to cross-examination on his character 
generally, though it may do so on his career 
in the army. Such a statement should be 


PART XII. SECT. 2. 
.}—Finger- 
com- 











Lah. 896.—-IND. 
3814 it. 


raol, are admissible in evidence 
at ‘him, —R. v. MANGOLD, [1926] 





i. .}-~—Identification 











knowledge & | 2_W. R. 513; 








manner was not onl 
but violated the 

evidence, & must be enta 
LAL Sinan vw. R. (1924), I 


.)—Held: 
ground for allowing accused’s appeal 
against his conviction.—R, ov. BAGLKY 
(B. C.), } {2928} 3D. 





L. R. 7173; (1926) 
46 Can, Crim. Cas. 


8820b. 


Annotations :—As to (1) Conad., 


App. 
Rep. 106. 


8820c. ——-.]—‘‘ Good character ”’ 


8835. Add. Annotation :—Refd. R. »v. 


coon ry to law, 
Ray pe of 
re 


Cases 3801b—3835. ENaLIisH AND Empire Digest SuPPLEMENT. 


looked through in his interest & nothing read 
to the jury of the legal consequences of 
which he is not aware.—R. v. PARKER (1924), 
18 Cr. App. Rep. 14, C. C. A. 


Evidence suggesting normal respecta- 
bility.}—(1) Questions inviting a witness to 
make suggestions should not ke put in cross- 
examination, especially when they may have 
the effect of inducing a prisoner to make an 
attack on the prosecution, which will let in 
evidence otherwise inadmissible, 

(2) A defending counsel should refrain 
from putting questions to prisoner giving 
evidence which suggest normal respectability, 
but which fall just short of giving evidence 
of good character.—R. v. BALDWIN (1925), 
1838 L. T. 191; 89 J. P. 116; 69 Sol. Jo. 
429; 28 Cox, O. C. 17; 18 Cr. App. Rep. 
175, OC. C. A. 





Eidinow (1932), 23 Cr. 
Rep. 145. Refd. R. v. Coulson (1927), 20 Cr. App. 
of accused 
within Criminal Evidence Act, 1898 (c. 36), 
s. 1 (f) (ii), means not only general good 
character, but any claim to good character 
incidentally put forward by accused.—R. v. 
WALKER (1927), 20 Cr. App. Rep. 31, C.C. A. 


Noble 
(1928), 20 Cr. App. Rep. 191. 


8834. Add. Annotation :—Refd. R. v. Noble (1928), 


20 Cr, App. Rep. 191. 


8834a. S. P. R. v. NOBLE (1928), 20 Cr. App. Rep. 


191, C. 


Dunkley 
(1926), 1384 L. T. 632. 





priate sentence to impose on a con- 
victed accused the judge is justified 
y ignored.— | in taking into consideration statements 
L. R. 5 | by the Crown counsel as to previous 
convictions of, & charges against, the 

not a | Accused, where neither the accused nor 
his counsel question the correctness of 
said statements.—R. v. SCHERR, [1932] 
eS R. 555; 26 Alta. L. R. 489. 





sea ISWELL, 9 257. SAN 3848 ix. .}— Two prisoners, 
ieee ae: = 8 M. P. an ; re 63 a ee a R.v. Harrison | brother & sister, charged Jointly with 
C, seh C. 94,--CAN. (B. C.), (1928) 8D. 224: {1928} | the murder of another brother, were 
———-.]-—Evidenoo of identi- | 1 W. R. 973; re Can. Crim. Cas. conven & pentenced ee oes 

is sufficiont although the 356._~CAN. plein ce aC lcd tna a nal a 


ng questions were put by the 


witness suffered from impaired vision, 
if she was capable of recognising the 

risoners without lasses.—-R. iv. 
eae (1936), 65 Can. 0, C. 214.— 





o ii. ———-,}— Where evidence of 
the identity of an accused person is 
given by a witness whose previous 
knowledge has not made him familiar 
with the appearance of the accused 
& where he has been shown the accused 
alone as a suspect & has on that 
occusion first identified him, a ct. of 
criminal appeal should quash the con- 
viction of the accused as unsafe unless 
his identity is further proved by other 
evidence, direct or cirenmstantial.— 
Davis & Copy v. R. (1937), 57 C. LL. R. 
170; 43 Argus lh. R. 3213 (1937) 
Vee ee ‘69.-—AUS. . 
Bide Reference by magistrate to 
exhibits.}—A magistrate at ai trial 
waa called to prove the identifications 
of acoused in gaol & the methods 
adopted. Instead of steting the details 
& results, witness referred to docu- 
ments, described as exhibits, in which 
he stated his evidence was to be 
found. The documenta were put on 
the record as his evidence :—~Held: 
the attempt to record evidence in this 





PART XII. SECT. 8, SUB-SECT. 1.—A. 


3835 i. Confined to Pattee ad reputation 
—What amounts to.}—Evidence of 
general repute does not mean the 
placing of a heterogeneous mass of 
more or less general statements by 


any witness who can be produced to 


say something on hearsay or otherwise 
& label it ‘‘ general repute.” A man’s 
general repute is just as much a fact 
as any other fact whicb can be proved 
by a witness, & the witness should be 
asked questions to show that he is ina 
position to know what the general 
re utation of the accused is, & as to 

en & in what circumstances he has 
heard: the character of accused dis- 
cussed.— EMPEROR v. RAM LAL (1929), 
I. L. R. $1 Al. 663.—-IND. 


PART XII. SECT. 8, SUB-SECT. 1.—B. 


3848 vii. -J—Evidence cannot 
be given on a p pe uso to prove that 
the accused is ad character, or has a 
propenaity to commit criminal acts of 
similar navure to the offence charged.— 
TAYLOR wv. R., 22 Tas. L. R. 22.—AUS. 

3848 viii. —— fat the purpose of 

determining wha be the appro- 
‘34. 





judge to one of the witnesses :—The 
judge: ‘* What kind of a woman was 
H. (the female prisoner) in disposition 
—was she cross?’’ Witness: ‘* She 
was not cross to us.” The judge: 
“Had you any opportunity of ob- 
scans her demeanour about her own 
lace’ Was she cross or good- 
mpered ?’’ Witness: ‘*‘ When she 
d meet us she would not want to 
talk. That is how she would treat 
us.”” The judge: ‘‘ Was she different 
from M. A. (another csaa ”* Wit- 
neas: ‘“* Yes, she was.’’ leant 
“MM. A. wag @ ood-temperedy easant 
woman $ ”’ itness : Bs my 
Lord.”” On appeal to the Ct of 
Criminal Appeal objection was taken, 
on behalf of the prisoners, to the ad- 
missibility of this as evidence; it was 
submit: that it was evidence of the 
bad character or disposition of the 
female prisoner, which could only be 
admitted if evidence had first 
offered by her as to her own good 


character: & could only be proved 
by evidence of general reputation & 
not by the e ence of the particular 
witness :—He the evidence & the 


answers of the “witness did not refer 
to moral character, nor to general 


3855a. 


3850a. ——— Cross-examination of witness for de- 


fence constituting attack on character of 
accused.|— Questions must not be put in 
cross-examination to a witness called for the 
defence in such a way as to have the effect 
of constituting an attack on the character of 
the accused, when that is not in issue, even 
though the object of such questions may be 
to attack the credit of the witness & not the 
character of the accused.—R. v. McCraia 
(1925), 184 L. T. 160; 90 J. P. 64; 42 
T. L. R. 215; 28 Cox, O. 0. 109; 19 Or. App. 
Rep. 68, 0. C. A. 











-]}—Evidence was given 
that upon the arrest of a prisoner a substantia] 
sum of money in notes was found on him. 
The prisoner had been previously convicted 
on several occasions, but the judge, being 
unaware of this & with a view to ascertaining 
what explanation of the possession of these 
notes the prisoner had to offer, put to him a 
number of questions with regard to his 
occupation & history for several years past. 
At the conclusion of this cross-examination, 
defending counsel felt that he had no 
alternative but to inform the jury that the 
prisoner had been in prison during part of 
that time. The judge subsequently warned 
the jury not to be influenced adversely 
towards the prisoner by reason of this dis- 
closure :—Held: the trial must be regarded 
as unsatisfactory & the conviction must be 
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3855b. 


$3921. Add. Annotations :--—Refd. 


Cases 3850a—3924. 


uashed.—R. v. TAYLOR (1934), 25 Cr. App. 
ep. 46, O. C. A. 


.J—A reference in evidence to accused’s 
revious conviction may become relevant by 
he nature of the cross-examination.—R. v. 

LESTER (1927), 20 Or. App. Rep. 25, C. O. A. 





3856a. Evidence of pending charges.]—-In the 


course of the accused’s trial for breaking & 
entering a dwelling-house & stealing jewellery 
valued at £200, a police officer, in cross- 
examination by counsel for the accused, 
gave certain evidence highly prejudicial to 
the accused relating to another case & to 
other police inquiries. The assistant recorder 
directed the jury that they should not con- 
sider this evidence, but refused to discharge 
them & begin the trial again before another 
jury :—Held: the, jury should have been 
discharged & the trial begun again.-—R. v. 
Firti, [19388] 3 All KE. R. 783; 26 Cr. App. 
Rep. 148, C. C. A. 


3919a. —-—.]—R. v. Honpnay (1933), 77 Sol. Jo. 


915, C. C. A. 


Maxwell 0». 
Director of Public Prosecutions, [1935] A. C. 
309; R.v. Porter (1938), 25 Cr. App. Rep. 59 ; 
R. v. Mortimer (1930), 25 Cr. App. Rep. 150. 


38924. Add. Annotations :--Apld. R. v. Hobday 


(1933), 77 Sol. Jo. 915. Consd. R. v. Mor- 
timer (1936), 25 Cr. App. Rep. 150. Refd. 
Godman v. Times Publishing Co., [1926] 


reputation, nor to a moral disposition 
or tendency to commit the crime of 
murder. & the witness stated nothing 
but the demeanour & manners of the 
prisoner & of her sister as manifested 
to the witness, & accordingly, as the 
evidence was, in the circumstances, 
relevant, the objection to its admissi- 
bility was unsustainable.—A.-G. v. 
O’LEARY, [1926] I. ht. 445.—IR. 


3848 x. .}—On the trial of the 
accused on a charge of unlawfully 
retaining in his possession certain stolen 
money knowing that it had been stolen, 
counsel for the Crown asked one of the 
police officers who had arrested the 
accused: ‘* Did you recognise him ? ”’ 
& was answered: ‘I thought I re- 
cognised him as being the subject of a 





Police photograph which was on file 
at the office’’?; & the officer later 
testified that he had shown the accused 
‘“‘the police photographs.’’ The evi- 
dence was objected to by counsel for the 
accused. The accused was found guilty 
by the jury & appealed :—Held: the 
evidence infringed the rule that the 
prosecution cannot, in the first instance, 
give evidence to impeach the character 
of the accused in order to establish a 
probability of his guilt; & if was im- 
material whether or not it was offered 
with that object in view, for it could 
have no other effect on a jury.—R. v. 
MOLAREN, [1935] 2 W. W. R. 188; 3 
D. L. R. 165; 63 Can. OC. OC. 257; 5 
I. L. J. (Can.) 67.— CAN. 
si. —— -}—The fact that a 
rson has on a previous occasion 
een bound over may be stated & 
proved as one of the grounds on which 
the witnesses to general repute believe 
the accused to be a habitual offender. 
—R.v. Komera (1928), I. L. R. 51 All, 
275.— IND. ’ 
sa. What ts evidence of bad character 
—~—Not statements by wtiness as to 
Gisposition d& demeanour of prisoner & 
’s sister.}—A.-G. v. O'LEARY, 
(1926] I. R. 445.—IR. 


PART XII. SECT. 3, SUB-SECT. 2. 


© i. Charge of indecent assault.}—R. 
v. BELL, (1930) 1 W. W. R. 433; 2 





D. L. R. 414; 53 Can. C. C. 80; 24 
Alta, i2 &. 519.---CAN. 


PART. XII. SECT. 4, SUB-SECT. 2.—A. 


l i. ae ER. oo. | BRISTOL 
(N. S.), (1926) 4 TD. L. R. 753; 46 
Can. Crim. Cas. 1506.---CAN. 





PART XII. SECT. 4, SUB-SECT. 2.-— 
B. (a). 


3920 iii. -}-On a charge of 
theft evidence tending to show that 
accused has been guilty of criminal 
acts, other than that upon which be 





has been charged, is inadmissible, & 
when allowed entitles accused to a 
new trial.---R. ». MORRIBON (1923), 33 
B.C. R. 244.—-CAN. 


3920 iv. ~——-.]--Where the only 
question is whether the accused com- 
mitted the act charged evidence of 
similar acts is not. admiasible.—N. v. 
ean (1934), 63 Can. OC. C. 95.— 





3923 i. -}-Evidence of other 
similar acts done by accused is not 
admissible merely for the purpuse of 
proving that accused by reason of his 
character or habits is likely to have 
comritted the offence with which he 
is obarged, but it is admissible if it is 
relevant in any other manver what- 
ever to the guilt of accused, & it is not 
ce ieoad before evidence of other 
siinilar but unconnected acts can be 
admitted that the prosecution should 
first lav a foundation for such evidence 
by establishing a a facie case 
against accused, suffictent without the 
help of any such evidence to go to the 
jury.— Kk. v. Coo 7ER, 1923] N. Z. L. R. 
1237 7 Qag. L. fi 52 —N.Z. 

3923 iil. ——.}--R. ». Dzrwka (Ont.), 


ee 1D. L. 828; 49 Can. Crim. 
Cas. 229.—CAN. 
3923 iv. -}—-Prisoner was in- 





dicted for the murder of his wife b 

strychnine Leleorer ar Evidence - 
duced in support of the indictment was 
that of three children of a former 
marriage by prisoner, going to show 
the latter’s persistent cruelty towards 


35 


his wife over a considerable period 
in the case of two of the children 
torminating two yours & of the third 
one year before the wife’s death. Other 
evidence of happenings between the 
time ay to which the children were able 
to testify & the wife’s dcath tended to 
show that prisoner had become tired 
of her :—Hfeld : the children’s ovidence 
war properly admitted both as evidence 
of the malicious mind with which 
prisoner killed his wife & of the fact 
that be killed her, & algo as rebuttin 
the possible dofences that the wife ha 
taken the poison berself, either suicid- 
ally or ascidentally.--lt. v. MUNN, 
(1930) N. Z. L. RR. 1017.—N.Z. 


3926 iff. —-—-.]}— While proof of the 
commission by an accused of a crime 
othor than that with which he is 
charged does not prove the crime 
charged, this rule will not be allowed 
to stand in the way of the bringing 
out of admissible facts when the 
accused’s part in the other crime {fs so 
interwoven with them that they cannot 
be established otherwise than by giving 
evidence of the whole occurrence. On 
a criminal trial if circumstances other 
than those connected with the crime 
charged are relevant to other matters 
which the Crown has to prove as 
properly part of its case, evidence of 
then may be admissible in certain 
cases even though they incriminate 
the accused with respect to other 
offences. At the samo time, great 
care must be taken in determining the 
{immediate purpose in view in tender- 
ing such evidence. On the trial of a 
manonac of murdering a newly 
born infant, the mother of the child 
who described the alleged murder also 
testified that the accused had sub- 
sequently murdered tn a similar way 
three other newly born children of 
hers. The accused was convicted, & 
ry iar on the ground (inter alia 
that the evidence of said subsequen 
alleged murders should not have been 
admitted :—Held: the appeal should 
be dismissed.—R.  v. TAWYCZNUS, 
(1933) 2 W. W. KR. 494; 4D. L. R. 725; 
Oa Cc. C. 153; 41 Man. L. R. 281.— 


Cases 3924—4049, 


2K. 8B. 273; Maxwell v. Director of Public 
Prosecutions, [1935] A. C. 309; Berry v. 
Tottenham Hotspur Football & Athletic Co., 
[1936] 8 All E. R. 554. 

3925. Add. Annotations :—Consd. R. v. Tidmarsh 
(19381), 28 Cr. App. Rep. 79; R. v. Slender, 
[1938] 2 All Ii. R. 3887. Refd. R. v. Porter 
(1985), 25 Cr. App. Rep. 59. 

3925a, —— -J—R. v. TipMARsH (1931), 23 
Or. App. Rep. 79, 0. C. A. 


3940. Add. Annotation :—Refd. Maxwell v. Director 
of Public Prosecutions (1934), 151 L. T. 477. 


3941. Add. Annotation :—As to (2) Refd. R. v. 
Porter (1935), 25 Cr. App. Rep. 59. 


3948a. -|—On an indictment for embezzle’ 
ment evidence that, on a series of occasions 
before & after those mentioned in the 
indictment, precisely similar errors (to those 
alleged against prisoner] had been made, & 
advantage taken of them, by him :—Held: 
admissible to explain motives & intentions.— 
R. v. RICHARDSON (1861), 2 I. & F. 848; 8 
Cox, 0. O. 448. ) 


Annotations :—Consd. R. v. Stephens (1888), 58 L. T. 776. 
Reld. R. y, Balls (1871), L. R11 C. C. R. 328; KR. v. Francis 
SNe L. R. 2 C. C., R. 128; R. v. Bond, [1906] 2 K. B. 


89474. -}—Applt. was charged with obtaining 
money by false pretences, the allegation of 
the prosecution being that a certain business 
carried on by him had falsely been represented 
to bea bond fide assocn. honc :tly carried on & 
in a position to offer advantages in return for 
the subscriptions of members. Applt. had 
carried on in 1930 a similar business & had 
made representations similar to those made 
in the present case & had, as a result, been 
convicted of obtaining money by false 
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retences. He was asked in cross-examina- 
ion a number of questions about the previous 
business, but no reference was made by the 
prosecution to that business having resulted 
in any charge or conviction:—Held: as 
there was sufficient neause in method & cir- 
cumstance between the two businesses, the - 
cross-examination on the previous business 
was admissible—R. v. Porter (1935), 25 
Or. App. Rep. 59, C. C. A. 
89059a. Murder. |—R. v. MorTIMER (1936), 80 
Sol. Jo. 227; 25 Cr. App. Rep. 150, C. C. A. 
3971. Add. Annotation :—Refd. R. v. Berg, Britt, 
. Carré & Lummies (1927), 20 Or. App. Rep. 38. 
3972. Add. Annotation :—Refd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 


3992. Add. Annotation :—Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

4009. Add. Annotation :—Apld. R. v. 
(1925), 89 J. P. Jo. 721. 

4009a. -}+~-In a charge of unlawful 
carnal knowledge of a girl under sixteen years 
of age, evidence independent of the girl’s 
evidence may be given that the accused on a 

A previous occasion indecently assaulted the 





Hewitt 








" same girl, & the fact that a considerable time 


has elapsed since the earlier act of indecency 
affects only the weight & not the admissibility 
of the evidence.—R. v. Hewitt (1925), 134 
L. T. 157; 90 J. P. 68; 42 T. L. R. 216; 28 
Cox, C. O. 101; 19 Cr. App. Rep. 64, C. C. A. 


4048. Add. Annotations :—Refd. R. v. Stuart, R. v. 
Leonard, R. v. Maples, R. v. Tannen, R. v. 
Taylor (1927), 43 T. L. R. 715; R. v. Porter 
(1935), 25 Cr. App. Rep. 59. 

4049. Add. Annotation :—Refd. R. v. Porter 
(1935), 25 Cr. App. Rep. 59. 





PART XII. = &, SUB-SECT. 2.— 


8943 if, ——-.J—HTIN, Gyraw v. R. 
(1927), 1. L. R. 6 Ran. 6.—IND. 
$943 fli. .}~Evidence admitted 
to Bee a system or course of conduct. 
—~Harris v. R. (1927), 48 N. L. Re 
330.—S. AF. 
3943 iv. ——.]—R. v. PUBLICOVER 
hae 53 Can. C, C. 265; 1M. P. R. 
83.—CAN. 


3943. v. ——-~-.|—In criminal cases 
where evidence of similar acts may be 
adduced in order to show a plan or 
system, such evidence is not admissible 
the less because it relates to a plan 
or system continued by the prisoner 
after the date of the offence charged. 
The evidence vos such a plan or 
system may polnt to the prisonor as the 
perpetrator of the crime so conclusively 
a8 to nullify any objection to the modo 
in which he has been identified.— 
GRIFFITH ¢. R. (1937), 58. C. G, R. 185 ; 
43 Argus L. R. 653; 11 A. DL. J. 73.-— 
AUS. 

- (@). 

3960 1. General rule.)-—Evidence 
admitted to rebut a suggestion of 
accident or mistake.—_-HaRRia v. R. 
(1927), 48 N. Le R. 330.—S. AF. 


sd. Hmbeselement.}—R. v. WILDER, 
(1933) W. W. R.191; 60 C. C.C. 81. 





B. (h) i. 


Ee ——— Disguise as revenue officer.) 
—-B. & others were convicted of the 
murder of the captain of a boat 
containing a oc of liquor intended 
to be illegally delivered in the United 
States. Jt was proved that B. had 


bought, a yachtman’s cap with a white 
fon & ornamented with gold braid in 
order to give himself the appearance 
of a revenue officer, & in concert with 
the others had attacked the crew of 
the boat, under the pretence that he 
& his associates were officers of the law. 
Evidence was offered by the Crown 
that B. on one occasion recently, & 
on another at ® considerably earlier 
date, had employed similar equipment 
& precisely the same ruse for the 
purpose of decefving & disarming the 
opposition of bootleggers while he took 
over thoir illegal possessions :——/feld : 
such evidence was admissible as tend- 
ing to establish a practice.—BAKER ». 
R., SowasH vo. R., (1926) 1 D. L. R. 
115; (1926) 8S. Cc. R. 92; 45 Can. 
Crim. Cas. 19.—CAN, ‘ 


sf. Poison ordered by accused— 
Delivered at her house.|—-Where a wife 
is charged with poisoning her husband 
there is evidence to convict on proof 
that she ordered the poison & that it was 
delivered to her house, & that deceased 
died as the result of such poison.— 
R. v. TILForRD, (1935) 4 D. L. R. 691; 
O. R. 35; 64 Can. C.-C. 356.—CAN. 


PART XII. SECT 4, SUB-SECT. 2.— 
B. (h} ii. 


ri. —— Uae of instruments on other 
women.}—Accused was charged with 
unlawfully nae an instrument on 
one M. S., “ with intent to procure ”’ 
her miscarriage. The Crown called 
M. S. as a witness. In further support 
of the onus on it to establish intent the 
Crown tendered the testimony of three 
or more witnesses to prove that accused 
had unlawfully used on them instru- 
ments of the same kind & for the same 
urpose a8 the kind & purpose testified 
o by M.S. :—Hed: the Crown was 
justified in tendering the evidence in 
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chief, & the judge should, in the proper 
exercise of his discretion, have admitted 
it when so offered or, at least, have 
roserved the question of its admission 
for later consideration after the defence 
bad been clearly identified.—R. v. 
ANDERSON, [1935] 3 W. W. R. 272; 
4D. L. R. 432; 64 Can, 0. OC. 205; 
50 B.C. R. 225.—CAN. 


PART XII. SECT. 4, SUB-SECT. 2.— 
B. (h) iii. 


4011 iti. ——~.]—On a charge of in- 
cest, evidence given by the 1 of 
prior alleged acts of incest is ible, 
not as furtber proof of guilt, but to 
establish guilty relations & that a 
sexual passion existed.—-R. v. PEGELO, 
(1934] 1 W. W. RK. 573; 2D. L. R. 798; 
48 B. Cc. R. 146 : 62 ©. C. C. 78.—CAN. 


PART XII. SECT. 4, SUB-SECT. 2.— 
B. (h) iv 


k i. —— Indecent assault involving 
murder on another child.}——In reac 
a conclusion on a charge of indecen 
assault, ee murder, upon a 
little girl:—Held: the jury were 
neither bound, nor entitled, to shut 
their eyes to what they mighteonsider 
to have been proved under ac 
of indecent assault upon another Httle 

1, in view of the close association in 
ime, character, & circumstances of the 
incidents alleged with regard to the two 
charges.—H.M. ADVOCATE v. BICKER- 
STAFF, (1926] S. C. (J.) 65.—SOCOT. 


PART XII. BR) Cli SUB-SECT. 2.— 


—_— ——.]}—A person 
accused of obtaining goods on false 
pretences from B. & S. was convicted 
on the two counts. The pretence con- 
sisted, in the B. case, of representations 
that accused was a bank officer, at a 
certain place, was low in clothes & was 


4064a. 


4066a. 


about to take a noteay & giving an 
assumed name; in the S. 

wrote a letter with similar false state- 
ments of his name & employment & 
stating that he desired to obtain 
porsonal requirements, as he was about 
to be married. Samah! ee accused 
called & obtained goo 

house. 
holiday & the marriage were not proved 
to be untrue. Accused wrote 


4057. Add. Annotation :—As to (2) Distd. R. v. 


Boothby (1933), 24 Cr. App. Rep. 112. 


-]—Applt. was charged with 
obtaining food from one K. by, false pretences, 
the false pretences alleged being that applt. 
had certain money, was connected with a 
certain firm, & was then in a position to buy 
& pay for K.’s business. Evidence was 
admitted at the trial that, subsequently to 
thé offence charged, applt. had obtained food 
& lodging from one C. by falsely representing 
that he wished to buy C.’s farm & could 
find the money in a few days :—Held: in 
the circumstances of the particular case, 
without laying down any general principle, 
the evidence was inadmissible, & the con- 
viction must be quashed.—R. v. Bootnsy 
(1983), 24 Cr. App. Rep. 112, C. CO. A. 


Previous different pretence. }—Applt. 
& another man were convicted of obtaining 
money by false pretences. ‘They had 
obtained two sums of 30s. each from a lady 
living in Cheltenham. ‘hey said that they 
had been invo'ved in a lorry accident at 
Colesbourne, & that they required the money 
to spend the night in Cheltenham. On. this 
occasion, applt. said his name was ‘Ted 
Williams. 1t was proved that the two men 
were brothers-in-law, each of them was on the 
dole, neither of them had anything to do with 
driving a lorry, being at the time engaged 
upon compulsory relief work for the local 
authority. P., who lived just outside Chel- 
tenham, gave evidence that, two dsvs tefore 











case, aocused 
both to 


8 at S.’s ware- or mistake; & 
The statements as to the 


& Similar 
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charge of fonsug & uttering a cheque 
with intent to dctraud, evidence of 
other similar offences 
rove tho titent with which 
the particular act charged was done 
& to rebut by anticipation a defence 
open to the accused, e.g., one of accident 
the term “ similar 


the happening of the facts stated in the 
charge, the same two men called upon him, 
said they wanted to go to Rissington, where 
they had work, & required the money for 
the journey there. On this occasion, applt. 
gave the name of Smith. The evidence was 
adnitted, as proving the intent to defraud :— 
Held; the evidence was inadmissible.—R. 
v SLENDER, [1988] 2 All FE. R. 387; 82 Sol. 
Jo. 455; 26 Cr. App. Rep. 155, C. C. A. 


4100. Add. Annotation :—Refd. R. v. Tomasso 


(1934), 25 Cr. App. Rep. 14. 


4129a. Statement by wife—In absence of husband.] 


—A atatement by deft.’s wife to third persons 
is not evidence against deft. on his trial of 
the facts therein contained, but may be 
given in evidence with his remarks on them 
when it is repeated to him.—R. v. FINDEN 
(1926), 19 Cr. App. Rep. 144, C. C. A. 


4129b. Statement by co-defendant—In answer 


to questions by police |—(1) A statement 
relative to a pending charge, obtained in 
the course of a question addressed by a police 
officer to a person under arrest on that charge, 
is not a voluntary statement. 

(2) Such a statement is not evidence 
against a co-deft., but if the jury have been 
adequately warned on that point the ct. will 
not interfere on the ground of an ambiguous 
sentence in the summing up.—R. v. TURNER 
(1926), 19 Cr. App. Rep. 171, 0. ©. A. 


4151. Add. Annotation :-—-Refd. R. wv. Parker, 


[1933] 1 K. B. 850. 
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PART XII. SECT. 4, SUB-SECT. 5.—A. 


4129a i. Statement by wife — In 
absence of husband.)--A statement 
made by tho wife of accused wasn 
handed to him at his own request, & 
he admitted the signature wae that of 
his wife, & made the remark, “I did 
not think she would let me down like 


nama w wre 


admissible 


offences ’* in this rule means offences | this. Anyhow, it {a not true I waa 
of wu similar character & not offences 
precisely similar in nature & fact. | from both places when I left” :— 


sacked from. ...4I got testimontals 


letter to M., but it was not shown that 
he obtained goods there. Accused 
also obtained credit from F. The only 
false representation to F. was the 
giving of the false name :—/Jeld : 
evidence of the representations to M. 
& F. was rightly admitted on the 
question of intent.— RH. v. REYNOLDS, 
{1927} 8S. A. S. R. 228.—-AUS. 

4052 xv. —— Simtlar crime 
abroad.j--In an indictment the charges 
against accused were that, having 
conceived a fraudulent scheme for 
obtaining money from the public in 
Scotland & elsewhere by means of 
counterfeit drafts, he (a) on Sept. 21, 
1927, uttered in a bank in Dundee a 
forged docuraent which p orted to 
be a draft ofa finance co. in New York, 
& (b) on Sept. 23, in the same bank 
pretended, by telephone from London, 
that the draft waa genuine. The 
indictment further charged accused 
with pretending, in pursuance of the 
scheme, in an hotel in Brussels, in Oct., 
that a fo document was a genuine 

of the same finance co. :—Held: 
while admittedly the incident in 
Belgium could not be made the subject 
of a substantive charge, that incident 
& the crime ch were sufficiently 
closely connected admit of evidence 
relating to that incident being used by 
the prosecution for the purpose of 
ADVOCATE v. JOSEPH, {1929} 8. C. (J.) 

—S8COT. 





PART XII. SECT. 4, SUB-SECT. 2.— 
BL. (h) ix. 
4070 vi. ———- ———. }— In a trial on a 


Applt., was charged with having forged. 
a cheque with intent to defraud, & 
with having uttered it. At the trial, 
evidence was admitted that spinnin 
after the date of the offence charged, 
applt. forged another cheque, &, yet 
alittle later, also forged two promissory 
notes :—Held: the evidence was ad- 
miissible as evidence of similar offences 
both to prove the intent to defraud & 
to rebut by anticipation the defence 
raised at the trial that the cheque, the 
subject of the onary’. ha heen 
received honestly & without knowledge 
that it was a forged instrument.—- 
RK. v. MANNING (1933), 33 8. Rt. N.S. W. 
285: 50 N.S. W. W.N. 129.—AUS. 


PART XII, SECT. 4, SUB-SECT. 2.— 
B. (h), xi. 





ti. —— Previous fires on in- 
sured Proper. -jJ—h. vv. PETRISBOR, 
[1931] 2 W. W. RR. 712; 56 Can. C. C. 
389.—CAN, 





ft ii. Count for false pretencea— 
Evidence of other fires—Su yy of 
directton to Jury.)J-—-R. 0. PiInsK, (1934] 
3 W. W. R. 762; (1935) 1. D. L. RK. 
307; 63 Can. C. ©. 201.—OAN. 


PART XII. SECT. 4, SUB-SECT. 2.— 
B. (h) xii. 


0. Consptracy-—Hvidence of previous 
atlempt.}—On a charge of conspiracy 
evidence of a previous attempt to 
cormumit a offence is relevant & 
admissible.—PakRaDIs v. R., [1934] 
8S. Cc. R. 165; 2D. L. R. 883 61 
Cc. C. C. 184.—CAN. 
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ITeld > an acknowledgment of the truth 
of the statemert in whole or in part 
might be inferred, & the contents of 
the statement were properly submitted 
ty the Jury, the question of admission 
or not of the truth of the contents bol 
left to them.—R. ov. Griga, [1926 
N. Z. Li. R. 784.-——-N.Z. 

t i. }-R. v. Brown (Sask.) 
(1927) 4 D. L. H. 779; [1927] 3 
bras R. 335; 49 Oan, Crim. Cas. 37. 


sa. May be admisetble as showing 
slate of ie ae ». WYSOCHAN 
(1930), 54 Can. ° O; 172.—CAN. 





PART XII. SECT. 4, SUB-BECT. 5,-~C. 


4139 xvi. -—--— -—-~.]---Statements 
made in the presence & hearing of 
accused are admissible fn evidence 
agninst him.—H. v. McK EvITT, [1936] 
3 J)... R. 750; 10 M. P. R. 531; 66 
Can. (3. C. 70.--GAN. 

4147 1. ---—- —--—— Should be excluded 
unless some evidence of admiasion by 
accused,|——It is only when accused, 
by “word or conduct, action or 
demeanour,”’ has accepted what they 
contain, & to the extent that he does 
so, that statements rade by other 
persons in his presence have any 
evidenti value.—STEIN v. K., [1929] 
1D. L. R. 143; 50 Can. Orim Oaa. 


PART XII. SECT. 4, SUB-SECT. 5.-——E. 


4172 vil. ——.}—In 4 charge of 
murder or culpable homicide, words 
uttered by the deceased person not in 


Cases 4189-—4222b. 


[1933] A. O. 348. 


4199. Add. Annotations :—Distd. R. v. Whitehead, 
(1929] 1 K. B. 99. Refd. R. v. Coulson 
(1927), 20 Cr. App. Rep. 106. 


-|—On the trial of an indictment 
for corruptly giving or receiving a gift, a 
paper found on accused, which may refer 
to the bribery charged, is admissible in 
evidence against him.—R 
Lucas & Botrom (1927), 20 Cr. App. Rep. 


4216a. —— 





47, 0. 0. A. 
42222, 





violate law & good order. 


(2) Letters, if found in such a house 
ractices, may be 
given in evidence against a person charged 
with keeping such a house.—R. v. BERG, 


referring to unnatural 


the presence or hearing of the accused 
but to the first person encountered 
& so Immediately as to preclude oppor- 
tunity to devise a story to the dis- 
advantage of accused, are part of the 
res geste & admissible in evidence.— 
Re. NICHOLIA, [1981] N. L. R. 567. 


twenty-one others were convicted of 
faction fighting within Act 11, 1896. 
In the course of tie fight a native was 
stabbed & subsequently died. At 

a quarter of an hour after he was 
wounded he stated that it was applt. 
who had wounded him. The magis- 
trate admitted evidence of this 
statement as part of the res geste &, 
in consequence thereof, sentenced 
applt. to 18 months’ imprisonment 
with hard labour, none of the other 
accused receiving more than 6 months: 
—Held;: the statement was not part of 
the res geste & was wrongly admitted. 
yo oe vw. R. (1920), 50 N. L. R. 


41765 fii. 








.}~—Held : declara- 
tions made by deceased that he had 
been pofsoned by his wife were not 
admissible as forming part of the res 
geste. Those deciarations were made 
at the hospital nearly two weeks after 
the date of the alleged offence & four 
or five days before his death: therefore 
they were too much separated by time 
& circumstance from the actual! com- 
mission of the alleged criminal act.— 
CHAPDELAINE wv. R., [1935) 8. C. R. 3; 
11938) 2D. L. R. 183; 6306.0. C.5.— 


sd. Statement by poser injured im- 
mediately before hurt received }—Where 
deceased fled from her house to a 
neighbour’s & stated that accused had 
tried to kill her & that he was liable 
to shoot through the window, & she 
was then shot through the window, 
these statements were admitted as part 


of the res geste.—R. v. WILKINSON, 
ae 3D. L. R. 50; 62 C. C. C. 63; 


M. P. R. 862.—CAN. | 
PART AIL. SECT. 4, SUB-SECT. 6.—A. 


yD vi 
Law, 1929, s. 7, that ‘‘ any ct. before 
which any person acoused of any 
. . ls being tried may receive 
in evidence, on If of the ocom- 
plainant or of the prossoution, the 
particulars of any complaint or state- 
ment,’? mean that the ot. may receive 
in evidence the particulars in support 


-|—(1) A disorderly house at common 
law is a house which is so conducted as to 


4222b. 





that sum. 
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4189. Add. Cilation :—27 Cox, C. C. 510. 


4194. Add. Annotations :—Distd. R. v. Whitehead, 
[1929] 1 K. B. 99. Refd. R. v. Coulson 
(1927), 20 Cr. App. Rep. 106; Sutton v. R., 


Britt, CARRE & Lumuizs (1927), 20 Or. App. 
Rep. 38, O. O. A. 


.}—Applt. was charged with larceny 
& conspiracy. 
that with two others aek obtained £2,300 
from a person by a tric 

transaction in which that person intended 
to purchase a number of Kruger sovereigns for 
At the trial evidence, to which 


The facts of the crime were 


in the course of a 


objection was taken, was given that Kruger 


v. CHESSHIRE, 


tion. 


sovereigns had been found in applt.’s flat. 
In fact these sovereigns belonged to an 
employee of applt.’s wife. 
upheld the objection & in his summing up 
said more than once that the jury ought to 
exclude that evidence from their considera- 
The jury convicted & applt. appealed 
on the ground that the evidence ought not 
to have been admitted :—Held: 
dence that Kruger sovereigns were found 


The recorder 


the evi- 


in applt.’s flat was material & admissible & 


no objection could be taken to the fact that 
it was admitted.—R. v. Kurascu, [1937] 2 
All &. R. 180; 538 T. L. R. 441; 81 Sol. Jo. 
296; 26 Cr. App. Rep. 25, ©. C. A. 





* 


of the charge & as evidence of the 
facts to which the statement relates. 
Applit. was accused of manslaughter 
in oy prus. A witness gave evidence 
that the man just before he died asked 
“Why did 
he beat me?’ ; another witness in 
evidence said that the man said: 
““Why did he strike me? ”’ :—Held- 
on the above construction of sect. 7 
of the Law of 1929, those two ques- 
tions were properly admitted not 
merely as evidence that they were 
asked, but as evidence of the facts 
aupued therein.—SUTTON v. R., [1933] 


to ask the accused : 


. GO 348; 102 L. J. P. O. 82; 148 
lL. Ty 536 ; 49 J L. R. 346, P. C.— 
CYPRUS. 


PART XII. SECT. 4, SUB-SECT. 6.—B. 


4200 viii. -+-On a charge of 
incest there was evidence of prosecutrix 
having complained to her stepmother 
six days after the alleged crime was 
committed, & further evidence of 

rosecutrix & her sister was allowed 
n that two days later she had com- 
lained to her sister of the crime :— 
eld: evidence of the statements made 
by prosecutrix to her sister eight days 
ter the occurrence when she had had 
ample of a na to complain before, 
was inadmissible, & by its admission a 
substantial wrong was done to accused, 
& there should be a new trial.—R. ve. 
Alo (1923), 33 B. CG R. 39.— 











q i. -}—Upon appeal from 
a conviction for rape it was argued 
that evidence of a complaint, made 
by complainant to her husband many 
hours atter the alleged offence, was 
improperly admitted, she hav. had 
earlier opportunities to compl to 
others, though not to her husband :— 
Held: it was for the trial judge to 
decide whether the complaint was 
made in circumstanoes which rendered 
it properly admissible—the materia] 
pont was whether it was made on the 
rst reasonable sd Sete ee the 
judge found that would not have 
eon reasonable for the woman to 
have complained to other persons.— 


R. v. Hy, (1928) 2 D. L. 736, 49 
Can. Crim. -161; 610. L. R. 645. 
~—-CAN. 

4209 vi. ———- ——.}—R. wv. STONE- 
HOUSE & PASQUALE, [1928] 1 D. L. R. 
506; [1928] 1 W. W. R. 181; 49 Can. 
Crim. Cas. 122; 39 B. ©. R, 279.— 


s 
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PART XII. SECT. 4, SUB-SECT. 7. 


b i. .]}—The fact that in- 
criminating documents have been 
obtained from accused does not make 
them objectionable.—R. v. HAWKINS 
(1923), 42 Can. C. C. 305.---CAN. 


4221 iti, ———.}+—It was objected that 
the trial judge improperly received in 
evidence a book found in prisoner's 
house, entitled ‘* Theses & Statutes of 
the Third (Communistic) International 
of Moscow,”’ published in the interests 
of an organisation with which prisoner 
had voted to amalgamate :—Held: 
the evidence was admissible.—-R. v. 
MCLACHLAN (1923), 56 N. S. R. 413: 
41 Can. Crim. Cas, 249.—CAN. 


4232 i. Must be material—Charge of 
acts of gross indecency—Evidence of 
possession of lewd pictures—Admitted 
on general issue.}—Upon a charge of 
gross indecency, evidence that indecent 
photographs were found in accused’s 
possession is not admissible, unless 
there is some apecific connection 
between the articles & the participa- 
tion of accused in the crime.—R. v. 
Davis, [1925] App. D. 30.—S. AF. 


PART XII. SECT. 5, SUB-SECT. 1. 


Ji. Actual words & not substance 
of confession should be given.}-—The 
ct. ought to ascertain as far as possible 
the very words spoken by accused who 
is said to have confessed. There ts 
no rule of law which precludes the ct. 
from holding that a confession has been 
proved even in cases where the ovidence 
wives the substance, though not the 
actual words of the statement made by 
accused, if the ot. believes that evi- 
dence.——-NoUR ALI v. R. (1924), I. L. R. 
5 Lah. 140.—IND. 

1 ii. ——~.]—It Is not the law that 
the atatement of accused ust be 
rejected if not in his tpsiesi verba, 
but it is a matter for consideration 
by the ju in arriving at his decision 
as to the ion or not of the state- 
ment.—A.-G. v. M‘CABE, {1927} I. R. 
129.—TR. 

ad. Previous written statement incon: 

with prisoner's evidence at 
trial.J—Held: admissible.—A.-G. v. 
MURRAY, [1926] I. R. 266.—IR. 

se. Statement inculpating co-prison- 
ers.}—Three applts. together with a 
woman were convicted of the crime 
of murder. After arrest the woman 
had made a statement inculpating 
applts. under whose compulsion she 
said she had been acting :—Held: the 











4254a. 


0. C. A. 


4 1 Oe 











statement was not a confession, & had 
been improperly admitted in evidence 
against appits.—R. vw. CAMANE, [1925] 
App. D. 570.—S. AF. 

sf. Statement overheard in cells.)—At 
the trial of four persons, on charges 
including a charge of murder against 
three of the number, a police-oflicer, 
who had been on duty on the morning 
after the murder at the office in which 
two of the porsons charged were being 
detained, gave evidence. He deponed 
that prisoners were shouting to each 
other in the cells to see who was in. 
Ho was then asked by counsel for the 
Crown, ‘*‘ What did you hear? ’? :— 
Held: the question must. be disallowed. 
—H.M. ADVOCASE tv. KEEN, [1926] 
8. GC. (J.) 1.—SCOT, 


sg. What amounts to-~Under 1917 
Act (c. 31), s. 273.]—The test to be 
applied in determining whether a 
statement made by accused is a con- 
fession within 1917 Act (c. 31), s. 273, 
{fs whether the acknowledgment of 
poe on the part of the accused is such 
hat, if made in a ct. of law, it would 
have amounted to a plea of guilty.— 
R. v. BECKER, [1929] App. D. 187.— 


_ sk. Written confession—Must be put 
in if referred to.J—The jury should not 
be informed that accused has made a 
written confession unless it is Put. in 
as evidence.—R. v. SAMPSON (1934), 8 
M. P. R, 237 ; 62 C. C. Cc, 49,—CAN. 


PART XII. SECT. 5, SUB-SECT. 2. 


n i. .J—The accused had 
been committed for trial on a charge 
of murdering another man whose re- 
mains were for a time thought to be 
those of the victim in the present case. 
On the preliminary hearing of that 
charge the accused, after being asked 
whether he wished to make any state- 
ment, was sworn in & nade a state- 
ment under oath. There was no 
doubt that he made the statement of 
his own free will & after the usual 
ample warnings. The trial judge in 
the present case allowed that state- 
ment, except that part of it which was 
extracted on cross-examination, to be 
read into the record :—Held : while the 
administering of the oath was an 
irregularity, it did not operate to the 








= rreuiminary ©xXamination. |— 
R. v. TurruE, No. 2204a, ante. 


accused’s prejudice & did not render | 


the statement allowed in invalid as 
evidence.—R. vw. Bauriey, [1934] 1 
W. W. R. 376.—CAN. 


oi. ——.}— Where a magistrate 
translated what he bad written down 
to accused, who acknowledged it to 
be correct & affixed his thumb im- 
pression :—Held: the confession was 
admissible, any defects in the mode of 
recording it being cured by Code of 
Criminal Procedure, 8. 533.—-R. v. DEO 
DaT (1922), I. L. R. 45 All, 166.—IND. 


PART XII. SECT. 5, SUB-SECT. 3. 


a (p. 406) i. Document marked 
for identification only—Not admissible. | 
ean v. Smits (1931), 3 M. P. R. 97.— 


t (p. 408) i. .}+The evidence of 
& judgment debtor on an examination 
for discovery in aid of execution is 
admissible against him on a subsequent 
criminal charge, unless he at the time 
objected to answer on the ground that 
bis answers might tend to incriminate 











ce ner rt ern 


Vol. XTV.—Criminal Law. 


——.]—If the judge at the trial is 4279. Add. Annotation :—Apld. R. v. Tuttle (1929 
satisfied that deft. was properly cautioned P ( h 


before he made a statement, that statement 
is admissible in evidence: 
entitled at that stage to give evidence that 
the statement was improperly obtained.— 
R. v. BALDWIN (1931), 23 Cr. App. Rep. 62, 


deft. is not 


Cases 4254a—4314a. 


140 L. T. 701. 


4286. Add. Annotation:—Apld. RK. 
(1929), 140 L. T. 701. 


4308. Add. Annotations :—Refd. Nadan ». R., 
[1926] A. C. 482; Attygalle v. R., [1936] 2 


v. Tuttle 


All E. R. 116. 


43148. 





Prool of inducement.|—Where an 
alleged confession by a prisoner is tendered 





him.—R. v. Nozakt, [19261 4 D. L. R 
955; [1926] 3 W. W. R. 332; 46 Can 
Crim. Cas. 168 ; 37 B.C. R. 805.—CAN. 


ri. —— Subsequent charge of per- 
fury.|—At. the preliminary hearing of 
another charge, accused, who was in 
custody, was questioned Py the 
magistrate, when asking foran adjourn: 
ment. He was not represented by 
counsel, & had not offered himaelf as a 
witness or been sworn, & his auswers 
wero not taken down in writing. <At 
the trial accused was questioned as to 
alleged admissions to the magistrate 
& he denied them. His denial was 
the subject of the perjury charge :— 
Held: the conviction for perjury 
should be quashed.— Rh. v. CLESLENSKI, 
1924) 1 W. W. R. 82; 41 Can. Crim. 

fi. 195.—-CAN. 


sl. Inquiry by Fire Commissioners. ] 
—A. was indicted for felony. At the 
trial the Crown put in evidence de- 
potions sworn to by him, without 
peing cautioned that what he so 
deposed to might be givon in evidence 
against him, before Fire Comrs. em- 
povored by the Quebec Statutes, 31 
ict. c. 31, & 32 Vict. o. 29, to investi- 
ate the origin of any fires occurring 


n Quebec. & before any charge or 
accasavuiin had been made against, 
him :—-Zfew * the depositions were 


ropery adu.’*ted ag evidence against 
he prisouver at the trial.—R. v. COOTE 
(187 13 L. Ii. 4 | Ce QO. 599.—CAN. 


PART XII. SECT. 5, SUB-SECT. 4. 


4303 x. .}—Neither the fact 
that accused was not cautioned before 
rmuaking a statement to a person In 
authority, nor the fact that it was made 
in answers to questions put by a police 
officer, is sufficient to render {t in- 
admissible in law, but they are cir- 
cumstances which the judge should 
consider in exercising his discretion to 
exclude or admit the statement.— 
Rh. ce. Koormn, (1926) 4D. L. Ro7713 
(1926) 1 W. W. R. 1783 46 Can. Crim. 
Cas. 150: 35 Man L. R. 46].—CAN. 

4303 xi. —-—.])--Held: evidence as 
to a voluntary statement made’ by 
prisoner to the police, after being 
cautioned, was admissible, although 
the effect of the statement was to 
indicate the previous bad character 








of accused..— H.M, ADVOOATEK ”. 
M‘FapvEN, [1926] 8S. C. (J.) 93.-— 
SCOT. 

4303 xii. —--.)—R. v. Hagerup 
CAN. 

4308 xiii, ———.}—Borssrau ov. R. 
(1927), 49 Can. Crim. Cas. 222; Q. R. 
43 K. B. 105.—CAN. 

4308 xiv. Effect of retraction ie 
A retrac confessiou is admissible 


in evidence, but should have no weight 
attached to it unless it is corroborated 
in waterial particulars, or the tribunal 
comes to the conclusion that the state- 
ment as a whole is a truthful statement. 
In elther of these cases the retracted 
statement must be given full weight, 





& may b* t a co- — 
SHEONARAIN SINGH 0, HK. (1928), L. L. RR. 
8 Pat. 262.—-IND. 

4303 xv. .;-R. vt. RASMUSSEN, 
(19351 D. L. R. 97; 62C.C.C, 217; 
9 M. P. R. 41.—CAN. 

4303 xvi. ———.]-—There is no genera] 
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rule of law that a person cannot be 
convicted of a crime on tho sole 
ovidence of a confession by him of his 


guilt.—Mokay wv R. (1936), 564 
O. L. R, 1.—AUS. 

m p. (411) i. ete ——, -— e v. 
Prick, [1931] 3 D. L. R. 155; 55 Can. 


C. C. 206.—CAN. 


s (p. 412) i. .}—If based on 
an admission or confession to the polioo, 
when they wore interrogating accured, & 
conviction on & summary trial will be 
set aside, unless it can be proved that 
accused made the admission or con- 








fession voluntarily.--R. v0. WARD 
(1924), 41 Can. Crim. Cas. 418.—-CAN. 
a(p.412)ii, -—-- —~—.]—The burden 


is upon the prosecution to satisfy the 
judge that statements made by the 
prone on interrogation by @ person 
n authority were voluntary.-—K, v 


NELSON Prion, [1931] 3 M. PR. 303. 
~-CAN, 
s (). 412) it. —-— ------.]—When a 


confession is tendered in ovidenes, its 
voluntary character must, apart from 
Kvidence Act. 1928 (Vict.), 6. 141, 
appear before it is admissible. The 
trial Judge must determino whether a@ 
confession is voluntary, &, if a promise 
or threat has been made, whother it 
ix really caleulated to ervuse an untrue 
admission of gullt. —-Cornueirus wv RR. 


(1936), 55 OG. LL. FR. 23855  f10386) 
Vi. R. 222: 42 Argus L. R. 278; 10 
A. Li. J. 118.--AUs. 

b (p. 412) i, ——~- Though not in 


accused's native tongue—Confeaston read 
over & erplained.|\—R. vo. IWaNnonuK 
(Alta.). (1929) 1 D. LL. R. 279; 50 
Can. Criin. Cas. 405.-—CAN. 


4311 vi. ---A confession made 
to any person under the tnfluence of 
a promise or threat held out by a person 
in authority, calculated to induce the 
confeasion, is inadmissible, unless It 
be clearly proved to the satisfaction of 
the Judge, whose duty it Is to decide 
the question, that the promise or threat 
did not operate upon the mind of the 
accused, & that the confession was 
voluotary.—R. v. TRRANOR, FR. 0. 
FiLoop, R. v. TREANOK, KR. v. KELLY, 
(1024] 21. R. 193.—IR. ¥ 


4311 vil. ——— Made under influence 
of mental suygestion.}— Kh. v. BOOHER 
(Alta.), [1928] 4 D. L. KR. 795; (1928) 
3 W. W. R. 203; 60 Can. Crim. Cas. 
271.—CAN. 

4311 viii. ——-— Promise or threat by 
third party—In presence of person in 
authority.J--A promise or threat made 
to an accused by « third person in the 
presonce of a person in authority & 
with that person’s se Heyer acquies- 
cence renders a confession thereby 
obtained from the accused inadmissible 
in the same manner as if the promise 
or threat had been made directly by 
the person in authority himself. If the 
whole of the evidence discloses that a 
confession by an accused was made as 
a voluntary statement it ought to be 
admitted.— Kh. v. BAHREY, (1934) 1 
Ww, Ww. R. 376.--CAN. 


4311 ix. .}—~After entering a 
house In execution of @ search warrant 
& police officer “ called together ”’ the 
accused & a woman who was there &, 
without warning them, asked which of 
the two was the responsible tenant. 
The accused answered that he was & 








Cases 48149—4359a. HNGLISH AND EMPIRE Digest SUPPLEMENT. 


in evidence by the prosecution & objection 
is taken by the defence to its admission on 
the ground that it has been induced by 
threats, it is not permissible for the judge to 
decide the issue whether such threats ave 
been made or not by reference to the deposi- 
tions. The proper course is for the judge to 
hear evidence on that issue in the absence 
of the jury, & upon that evidence rule whether 
the confession should be admitted or not.— 
R. v. CHADWICK (1934), 78 Sol. Jo. 279; 24 


Cr. App. Rep. 188, 0. C. A. 


4817a. ——- ——-.]—-The fact that an accused 
person makes a voluntary oe with- 
no 
admissibility at the trial.—R. ‘v. PaTrison 
(1929), 21 Cr. App. Rep. 189, 0. C. A. 


4848. Add. Annotation :—Apld. R..v. Brown & 
Bruce (1931), 23 Or. App. Rep. 56. 


out a caution does 


4351. Add. Annotation :-—Refd 


(1926), 19 Or. App. Rep. 171. 
-}-—R. v. Booker, No. 8793a , 


4351a. 
post. 











4351b. ——- 
4851ic. 








4351d. 


4857a. 








4129b, ante. 








——.Jj—R. v. TURNER No. 


——.}+—R. v. Brown & BRUOE, 


No. 2404a, ante. 


——-,]—-Evidence of conversa- 


tion between a prisoner in custody & a police 
officer may not be admissible on the trial of 
the accused, if the prisoner has not been 
cautioned. —R. v. DWYER (1932), 23 Cr. App. 
Rep. 156, C. OC. A. 


Form of statement.]—R. v. O’DoONo- 


GHUE, No. 8266a, poat. 


exclude its 


R. v. Turner 


4859a. ———.}—Larceny. The prosecutor poked 
the prisoner, on finding him, for the money 
he, the prisoner, had taken out of the pro- 
secutor’s pack, but before the money was 
produced said, “ He only wanted his money, 
& if the prisoner gave him that, he might 
go to the devil if he pleased’; u 
the prisoner took 1lls, 63d. out of 
& said it was all he had left of it :—Held: 


on which 
is pocket 


the confession ought not to have been 


152 ; 


received.—R. v. JONES rey) Russ. & Ry, 
168 E. R. 733, N. P. 





that he paid the rent; & the woman 
stated in the presence of the accused 
that that was so :—Held: although no 
charge had yet been mado against the 
accused & be was not then under arrest, 
the question was tantamount to a 
command wW&, therefore, 
answer was not voluntary & should 
not have been admitted in evidence 
aeetnet him. Consequently, also, the 

ment made by the woman should 
not have been = admitted.—R.  v. 
MINOGUR, [1935] 3 W. W. KR. 337; 4 


D.L. R. 504; 64 cos O. C. 318; 50 
B. O. R. 259; SEL. J. (Can.) 131.— 
CAN. , 

1 (p. 413) i. .l—Applt. was 








conv ctod of murder. Evidence was 
Mae at the trial that in the middle of 

he night, one day after the murder 
the accused was removed from his cell 
&, escorted by three police officers, 
was taken on a@ road in search of the 
revolver that shot the victim. The 
accused was cross-examined on the 
incidents of that trip & one police 
officer testified in rebuttal as to the 
course of conduct & the conversation 
of the accused on that occasion :— 
Held: there should be a new trial. 
Under the circumstances of the case, 
such evidence was inadmissible in the 
absence of proof that the statements 
made by the accused wore voluntary 
& upon Ea He yee —MARKA- 


DONIS v. R., [1935] S. R. 657; 3 
D. lL. R. etre 64 Gane 6.0; He 
OAN. 
m (p. 4138) 1. t be 
called. |-—R. v. BRYGA a 30), 33 Gan 


C. C. 198.——-CAN. 

so. ddmissibility question of law for 
judge.j-——-The quection of the admissi- 
bility of an alleged confession made by 
an accused is one of law & forthe judge 
alone. The proper practice is to have 
all the evidence on the preliminary 
point whether the oonfession is ad- 

missible taken at one time as a “ trial 
within a trial *’ & in the absence of the 


jury.— 
R. 718; 56 Can. C. C. 
L. R. 554 .—CAN e 
em. Confession to excise officer.}— 
An excise officer is not a police officer 
within Evidence Act, 1872, 8s. 25, & 
therefore a confession made to to such 
an officer in course of his investigation 
is admissible in evidence.—RanHa 
KISHUN MARWARI v. KING-EMPEROR 
a I. L. R. 12 Pat. 46.—IND. 
« Undus detention by golice.J— 
Un ne detention raises a doubt as to 


208; 39 Man. 


accused's - 


—R. ». retailer {1931} 2 W. W.. 


¥ 


whether a statement by the prisoner 

was voluntary -—-CHAPDELAINE wv. R., 
1035) 1D. L. R. 806; 62 Can. C. C. 
09.—CAN. 


PART XII. SECT. 5, SUB-SECT. 5. 


4326 1. Before accused is in custody—- 
Inquiries as to offences may be made— 
Answers admissible in evidence—Caution 
not necessary. r—R. v. rane (1926) 
4D. L. R, 771; Ne dai W. R. 
178; 46 Can. Cr 159: 35 
Man. L. R. 461.—CAN. 


4326 ii, -— —— —— —~—.]—It 
is not the law that a statement must 
be excluded on the sole ground that 
either the statement was made in 
answer to questions put by a police 
otticer to accused, or that it was made 
without a caution having been first 
adininistered, It is a matter for the 
judge to decide whether, in his dis- 
cretion, he will admit the statement or 
not, having regard to all the circum- 
stances, & observing the legal require- 
ment that the statement sha)] be 
voluntary, though not necessarily 
volunteered.—A.-G. e. M‘CaBR, [1927] 
I. R.-129.—IR. 

4326 ili. 
Where a statement made by accused. 
at the time piel FA but not then 
arrested, to a police officer was freely 
& voluntarily made :-—Held: the fact 
that such officer failed to caution 
acoused did not render the statement 
inadmissible.—R. v. BARLIN, 1926) 
App. D. 459.—S. AF. 

4336 xvi. —— A 
statement made to the police by & 
boy, between sixteen seventeen 
years of age, detained on suspicion of 
murder, not admitted, in view of the 
youth of accused, his abnormal 
physical & mental ‘condition at the 

ime he made the statement, a doubt 
as to the adequacy of the’ warnin 
given by the police, the fact that he ha 
not the benefit of the advice of a law- 
agent, & the fact that the statement 
had followed upon a conversation with 
an inspector in which questions the 
to accused had some bearing ba 
subject-matter of the charge 
ADVOCATE v. AITKEN, [1926] ers. C wi ) 
83.—SCOT. 

4336 xvii. ~}~A 
atatement made to the police by a 
man detained on suspicion of murder, 
in reply to a question addressed by one 
police officer to another, not admitted 
as prisoner might have thought that 
the question was addressed to 


40 





oma 























& his statement cour not be regarded 
as bles lt Care M. ADVOCATE wv. 
LIESER, [1926] S. GC, (J.) 88.—8COT. 
4336 xviii. Burden 
of establishing A aehhaik aoe pa oe 

















statement on 

[1927] 3 D1 hes ise: oer) & “ONT R 

258; 48 Cau Crim. Cas. 126.—CAN 
4336 ne haroed. 28 How 

burden discha sages —SANKEY 

Fy: D. L. 245: (19271 8. ©. i 
436; 48 Can. Crim. Cas, 97.—-C 


4336 xx, ———  —-———- ————.] — my 
SEABROOKE, ee ae 4D. L. ‘a R. 116: 


4336 xxi. .]—Deter- 
mination of any question raised an to 
the voluntary character of a statement 
by an accused elicited by interroga- 
tories administered by police officers 
is not a mere matter of discretion for 
the trial jud Where such a state- 
ment is elicited in the presence of 
several officers, the statement ought, 
as a rule, not to be admitted ess 
(in the absence of some adequate ex- 
planation of thelr absence) those who 
were present are produced by the 
Crown as witnesses, at least for cross- 
examination on behalf of the accused ; 
&, where the statement professes to 
give the substance of a report of oral 
answers given by the accused to inter- 
rogatories, without reproducing the 
leper drat .then the written report 

ht not to be admitted in evidence 

ess the person who is responsible 
for its compilation is (here again in 
the absence of some ade wee explana- 
tion of his absence) calle tness. 
—THIFFAULT v. 9 [1933] 8 . C. R. 
509: 3D. L. R. 591.—CAN. 


k i. ——— Duty of police in examining 
rie ged eee v. eerie (No. 2), [1933] 


ats Before sae ee sine Qaution.] 
—Statements mado by an accused in 
answer to questions put by police 
officers during their investigation of the 
crime, & after he had been warned that 
anything he,said might be used as 








ee 


evidence, but before be had been 
oper a with the crime :—Held: inad- 
ble against him, since, on the 


evidence it could not be said that they 
were ma AEP —R.v. BUCHAM, 
[1936] 1 W. W. R. 697; 43 Man. L. R. 
581.—CAN. 
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4380 xiii. -——.]—Where the 
panch told accused that ie age 


4394a. : 





-}~-The prisoners, two children, one 
aged eight & the other a little older, were 
tried for attempting to obstruct a railway 
train. It was proved that, the mothers of 
the ‘prisoners & a policeman being present, 
after they had been apprehended, the mother 
of one of the prisoners said: ‘‘ You had 
better, as good boys, tell the truth ” ; where- 
upon both the prisoners confessed :—Held : 
this confession was admissible in evidence 
against the prisoners.—R. v. REEvE & Han- 
cock (1872), L. R. 1 C. C. R. 862; 41 L. J. 
M. C. 92; 26 L. T. 403; 20 W. R. 631; 12 
Cox, C. C. 179, C. C. R. 


Annotations :—Refd. R.v. Hatits & Culffe (1883), 49 L. T. 780; 
R. v. Jackson (1936), 80 Sol. Jo. 977. 


4514a. 











-J—T'wo prisoners, O. & S., were 
charged with an attempt to procure the 
commission of an act of indecency. The 
first count charged them together, the second 
charged O. as the instigator of the crime, & 
the third charged S. as the instigator. The 
jury were told to disregard the first count, & 
an application for separate trials was refused. 
The only evidence was that of two police 
officers who four.d the prisoners in a public 
lavatory. S. had made a statement to the 
police & this was putin, but at the trial S. 
denied its accuracy. The jury were directed 
that the statement of S. was not evidence 
against O. The jury acquitted S. & con- 
victed O. :—/feld : as the jury acquitted one 
& convicted the other prisoner, they did not 
act upon the police evidence, but upon the 
statement of S. As this was inadroissible 
against O., the conviction of ©. niest be 
quashed.——R. v. Oram, [1938] 3 A E 
793; 26 Cr. App. Rep. 2146, C. C. A. 


(1929] 1 K. B. 655, 


4584. Add. Annotation :—Retfd. Minter v. Priest, 


[1920] 1 K. B. 6565. 


4536a. ——— False answer in Chancery—Solicitor 


present when put in.j—Attorney present at 
putting in an answer cannot be obliged to 
swear.—-R. v. WATKINSON (1739), 2 Stra. 
1122; 93 EK. R. 1072. 


tu. 


4526. Add. Annotation :—-Consd Minter v. Priest, | 


Vol. XIV.—Criminal Law. Cases 4894a—4564a. 


4548a. ——- ——.}--In a trial for murder the 
Crown must prove death as the result of a 
voluntary act of the prisoner & malice of the 
prisoner. When evidence of death & malice 
has been given, the prisoner is entitled to 
show by evidence or by examination of the 
circumstances adduced by the Crown that 
the act on his part which caused death was 
either unintentional or provoked. If the 
jury are either satisfied with his explanation 
or, upon a review of all the evidence, are left 
in reasonable doubt whether, even if his 
explanation be not accepted, the act was 
unintentional or provoked, the prisoner is 
entitled to be acquitted.—WoOOLMINGTON v. 
PuBLIC FPRosECUTIONS DirmoTor. [1935] 
A. ©. 462; 104 L. J. K. B. 4388; 153 L. T. 
282; 61 T. L. R. 446; 79 Sol. Jo. 401; 25 
Cr. App. Rep. 72; 80 Cox, C. C. 234, HH. L. ; 
revsg. S. C. sub nom. R. v. WOOLMINGTON, 
179 L. T. Jo. 256, C. C. A. 

Annotations :-—Refd. Mahadeo v. R., [1936] 2'All E. R. 813; 

R. v. Jackson (10936), 80 Sol. Jo. 977. 

4545. Add. Annotation :—-Apprvd. Woolmington 
v. Public Prosecutions Director, [1935] A. C. 
426. Refd. R. v. Currell (1935), 25 Cr. App. 
Rep. 116. 


4548a, —-— Murder.]—WcoOLMINGTON v. PUBLIC 
PROSECUTIONS Director, No. 4543a, ante. 


4548b. ——.|—R. v. JACKSON (1936), 
Sol. Jo. 977, C. C. A. 


4552. Add. Annotation :—Apld. Williams v. Rus- 
‘  gell (1933), 149 L. T. 190. 


4.564a. —— -——-,}—The prisoner was 
charged with the murder of his son, whose 
body had not been found. The prisoner 
prior to trial had made several confessions to 
the effect that he had murdered the boy & 
disposed of the body, but at the trial he 
retracted these & gave evidence that he had 
found the dead body of the boy in a canal. 
Apart from the prisoner's statements, there 
was no direct evidence that the boy was 
dead :—Held: the evidence was sufficient 
to justify a conviction. 
Observations on evidence of the corpus 
delicti on a charge of murder.—R. v. DAVIDSON 
(1934), 78 Sol. Jo. 821; 25 Cr. App. Rep. 21, 


80 








Annotation :—Consd. Greenhough v. Gaskell (1833), Coop. 


temp. Brough. 96. 


had come out, & that he had better 
say what he knew, & accused there- 
upon confessed his guilt :—AHeld> the 
confession was inadmissible in evidence. 
~—KunJa SUBUDHI v. R. (1928), I. L. R. 
8 Pat. 289.—IND. 


4380 xiv. .}-A police officer to 
whom a confession was gaid to have 
been made had said to deft. that ‘** it 
would be better to tell the truth ”’ :-— 
Held: such an expression imports the 
propepilty of benefit to be derived 

y the accused from telling the truth 





& therefore a statement so induced is - 


inadmiasible.—IR.  v. 
3D. L. R. 592; 
Cc. Cc. 258.—CAN. 


PART XII. aaa dy SUB-SECT. 6.— 


4474 1. Medical man.}—R. v. Roavp- 
HOUBE, (1934] 1 W. . R. 349; 61 
©. 0. C. 191; 48 B. C. R. 10.—CAN. 
tant ‘‘ panchayet’’ are persons in 
authority within Evidence Act, s. 24, 
when they have taken an important 
part in the inquiry into the oircumn- 
stances of the co on of the 


offence.—-R. v. GANESH OHANDRA 
ED an (1932), I. L. R. 50 Cale. 127.— 


Brown, [1931] 
O. R. 154; 65 Can. 


C. C. A. 


sc. Authority in relation to inquiry. } 
—Thoe words ‘ person in authority ’ 
In Kvidence Act, 1872, 8s. 24, have 
reforence to a person who has authority 
to interfere in the matter under 
inquiry, as, for example, a person 
engaged in the apprehension, detention 
or prosecution of the accused, or who 
is e1apowered to examine him.—SaAn- 
TOKHi BELDAR vv. KING-EMPRROH 
1933), I. L. R. 12 Pat. 241.—IND. 


sf. Informant.J—Aiu informant is a 
person in authority within the meaning 
of the rule with respect to the admis- 
sion in evidence of a confession made 
by an accused. In order for the Crown 
to satisfy the burden on it of showing 
affirmatively that the confession was 
voluntary it is necessary to show all the 
c tances under which the con- 
feasion was made, not merely what 
the accused said but also what was sald 
by others & any circumstances which 
may have h any effect on the 
accused’s miod.-—H. v. NEWEA, [1934] 
1 W. W. it. 295; 3D. L. R. 237; 61 
Cc. ©. C. 316.—CAN. 


PART XII. SECT. 6, SUB-SECT. I. 


beaeatiran ——.}—In a criminal prose- 
cution the hase againat accused 
be proved absolutely. 


If 
4] 


must 
there is a 








are 


reasonable doubt the conviction must 
be quashed.—R. ». DkrRBY (1924), 42 
Can. Crim. Cas. 152.-——CAN. 


j}—R. v. Myers (Ont.) 
Can. Crim. Cas. 850.—-CAN. 


J—hR. v. Bryant (Sask.) 
52 Can. Crim. Cas. 410.-—-CAN. 





4540 iv. 
(1928), 50 





k f, 
(1929), 
PART XII. SECT. 6, SUB-SECT. 2. 


s (Pp. 430) i. ———~ Law sesasion 
f es in lawful ii a ee CAIN 


Oo 
(Ont.) (1929), 54 Can. Crim. Cas. 179,—- 
CAN. 


s (p. 430) i. —— When ranged ae 
—R. vo, Smira (Alta.) (1929), 52 Can. 
Crim. Cas. 193.—-CAN. 

6G (p. 431) 1. -~--— ——- ——.. ] ~~ Where, 


on a Charge of unlawfully wounding a 
certain person with intent to maim or 
disable him, the Crown proves that the 
ace discharged «2 firearm in 

direction of a crowd of persons & 
wounded the person named, _ it 
establishes its case, & the onus then 
shifts to the accused to satisfy the ct. 
that it was either an accident or that 
he did not intend to wound.—R. »v. 


SMART, [1927] 3 W. W. R. 758; 49 
Can. Crim. Cas. 75; 23 Alta. L. R. 
349.—OAN. 


Cases 4588—4715. 


4588. Add. Annotation :—Refd. Broome v. Agar 
(1928), 188 L. T. 698. 

4598. Add. Annotation :—Expld. Woolmington v. 
Public Prosecutions Director, [1935] A. C. 462. 


4606. Add. Annotation :—Refd. R. v. De Montalk 


(1932), 23 Cr. App. Rep. 182. 


4608. Add. Annotation :—Apprvd. Woolmington . 


v. ao Prosecutions Director, aie A. ©. 
46 

4610. Add. Annotation :-—Consd. R. v. Bernhard; 
[19388] 2 K. B. 264. 


4620. Add. Annotation :—Refd. Shapiro v. 
Morta (1923), 130 L. T. 622. 


4645. Add. Annotation :—Refd. Lake v. Simmons 
(1926), 05 L. J. K. B. 586. 


4650. Add. Annotation :—Consd. Pointon v. Cox 
(1926), 1386 L. T. 506. 


4659. Add, Citation :—1 Leach, 300, n. 


Add. Annotation: —Refd. R. v. Elworthy 
(1867), 37 L. J. M. C. 8. 


4662a. —.J—A deft. is entitled to see a 
written description of himself given by a 
police officer to his superior, with a view to 
cross-examining that officer on alleged dis- 
crepancies between the contents of that 
document & his sworn testimony.—R. »v. 
CLARKE (1930), 22 Cr. App. Rep. 58, C. C. A. 


4662b. -}—R. v. THomas, No. 5910a, post. 


4692. In the cross-reference following this case, 
for “ See Part XXIII., Seci. 1, sub-sect. 1, 
Q. (6b), post,” read © See Part XXXIIl., 
Sect. 1, sub-sect. 1, Q. (b), post.” 


4698a. ——— During hearing.] — (1) When one 

joint deft. pleads guilty to two larcenies, the 

" gumming-up must not assume against another 

only indicted in respect of one that he is 
implicated. 

(2) A witness who has been present at the 
proceedings before being called is not dee 
disqualified from giving evidence.—R. 
Briaas (1930), 22 Cr. App. Rep. 68, C. C. ‘ 


4697a. Cross-examination by judge. ]—Observations 
on the undesirability of a prisoner when 
giving evidence-in-chief on his own behalf 
being unduly subjected to cross-examination 
by the judge. —R. v. CAIN (1936), 25 Cr. App. 
Rep. 204, C. C. A. 


La 














ENGLISH AND EmprrE Dicest SUPPLEMENT. 


4705a. Duty of counsel—To apply for leave to 
cross-examine as to character.) — When 
counsel for the prosecution proposes to 
cross-examine prisoner on character, under 
Criminal Evidence Act, 1898 (c. 36),’s. 1 (f ), 
it is desirable that he should make an express 
application for leave to the judge before 
proceeding to that line of cross-examination. 
—R. v. McLEAN (1926), 1384 L. T. 640; 19 
Cr. App. Rep. 104, C. C. A. 

4705b. ——— To refrain from cross-examining as t0 
character.]—K. v. DUNKLEY, No. 4734a, post. 


4711a. ——.]—R. v. BALDWIN, No. 3820b» 

ante. 

Add. Annotation :—-Consd. 
(1926), 133 L. T. 191. 
4712a. ——— Cross-examination tending to show 

accused likely to commit offence charged.]— 
R. v. COULMAN, No. 3156e, ante. 

4712b. Question suggesting dishonesty. ]—The 
prisoner was accused of conspiracy W& receiv- 
ing goods obtained by false pretences. In 
cross-examination he was asked about his 

-. Dbkpcy., &, after a suggestion that he was 
: attempting to put his discharge at a date 
earlier than it actually was, he was asked in 
successive questions whether keeping books 
of account would have made any difference 
in his bkpcy., in his prosperity, or in his 
honesty. The last question was objectcd to 
as suggesting he had been guilty of dis- 
honesty & tending to show he was of bad 
character :-—Held: the question was one 
tending to show the prisoner was of bad 
character & therefore inadmissible under the 
Yriminal Evidence Act, 1898 (c. 36), 5 
The conviction should, therefore, be quashed. 
—h. v. COHEN, [1938]3 ALLE. R.380; 159 L. T. 
477; 82 Sol. Jo. 746; 26 Cr. App. Rep. 190, 
CG. ©. A. 
4712c. What amounts to imputation of crime— 

Question as to having been at industrial school 
—Admissible.]—R. v. CRAVITZ (1931), 172 
L. T. Jo. 324; 23 Cr. App. Rep. 74; 76 
Sol. Jo. 50, C. C. A. 

4715. Add. Annotations :—Consd. R. v. Pollinger 
(1930), 22 Cr. App. Rep. 75. Refd. R. v. 
Dunkley (1926), 134 L. T. 682; R. v. McLean 
(1926), 1384 L. T. 640. 





4712. R. v. Baldwin 
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PART XII. SECT. 6, SUB-SECT. 3.—B. 


4610 i. Sufficiency of proof—Question 
of fact for jury.}—The question of 
eae ia tor fhe ury & Bot fr the rete ere eae: 

rown.-~ v OLACHLAN » 5 
N 8. R. 413: 41 Can. Crim. Cas. 249.— | 48; 37 Man. L. 


4620 i. il ge ectal intent must 
be proved-—In icious damage to 
Trcneny- kk. vo. , MASHARIGN, [1824) 
App. D. 11.—8. A 


PART XII. SECT. 6, SUB-SECT. 4.—-A. 


b i. 





i.—— 





isaid HK. 8.0.5 

cote on alg sie e Ad an accused the r 
means evidence 

Paar (Pi ony I. I) (1029), 53 ee Crim: one his own behalf 


PART XII. SECT. 12, SUB-SECT. 1. 

fits ee or Tot oe Oss 

of intozic tquors. v 

12 DL. i 783; (1928) oa 
Crim. 


ff i. —— Informer. 
(1927), 48 48 N. L. R. 380.—S. AF. 
PART XII, SECT. ao SUB-SECT. 2.— 


Although sect. O86 Ub tbc Cone,  trial.—R.v. MACTEMPLE (FRED), [1935] 
1927, ernie not expressly give 3D 
ht to give evidence 
at the preliminary 
uiry, he may, nevertheless, exercise | A.-G. 
that Pright, by virtue of the com ti 


evidence against him.—R. v. WHIT- 
Toe [1924] 3 D. L. R. 633 


2 
OAN- V.R. 706; 42 Can. Crim. Cas. 162. 
N. 








Gs —— Breach of city bye-law.) 

R. es an. Crb he v. HaRT (1891), 20 O. R. 611.— 
— R. 

ile ar a “ - By la heed ahead 8 

Whether ground for new trial.j}—The 

refusal of counsel to permit the 


ainst his 
or @ new 


prisoner to give evidence, 
own hes, is not) ground 


-L. R. 436; O. R. 
C. C. 11.—CAN. 


4695 i. May be cross- ae. 
v. MURRAY, {1926} I. R. 286.— 


389 ; 64 Can. 


etence 


PART XII, SECT. 6, SUB-SECT. 4.—c, | Sonferred on bim b oy 1h ew ee ee ee 
ane consequences—Duty of legal 

« Matter for discretion of court.}—~- | ROTELIUK, 1986) 1 W. W. R. 278; rian tt is the duty of a person 

Act 3 31 of 191 a 256 (1), which makes | 65 Can. 0. C. 205.—CAN. who, at the trial, acts as the legal 
provision ar the taking of er isence bi, Can be oe to furnish speci- representative of an accused person 


on co n in criminal prooceedin 

is perminiye "8 confers on a puperiog or 

et. the discretion, whether, under the 
umstances of any part articular case, 

it is in the interest of justice to have 

the evidence of a witness taken on 

ie. on or not.—R. v, LEVY, [1929] 


Ccross-@X 


312.—S. AF. otherwise unprov: 


men of handwriting.}--A witness, in a 
criminal trial, tho 
testifying on his own behalf, while under 
ation may be ordered to 
write certain words dictated to him, & 
when acoused is the witness an effect | warning is —R. v. 
of such writing ma 


who makes a statement from the dock, 
to warn the accused of the probable 
cooredaeu eee ofa ee to character 

ces, there is no 
duty oa the Crown to see that such & 


h he be accused 


* BENNETT 
be that a letter, | (1936), S. R. “3: W. 329; 53 N. 8. 
is admitted in ' W. W.N. Be ais. 


42 


Vol. XIV.—Criminal Law. Cases 4716—4754a. 


4716. Add. Annotation :—Distd. R. v. King (1927), | 4729b. —-— ———.]—Applt. charged with receiving 
20 Or. App. Rep. 158. property knowing it to be stolen had put his 
4717». —— Suggesting other offences.]—A prisoner character in issue & was asked in cross- 


4717c. 


was asked in cross-examination questions 
tending to show that he had committed other 
offences. The jury were warned in the sum- 
ming up that they ought to disregard the 
effect of those questions :—Held : the mischief 
caused by the questions was incurable & the 
. conviction must be quashed.—R. v. MorRIs- 
SEY (1932), 23 Cr. App. Rep. 188, C. C. A. 
a -J—Applt., who was charged with 
recelving part of the proceeds of several 
cases of shopbreaking & housebreaking, 
put his character in issue at the trial, & was 
asked in cross-examination a_ series of 
questions suggesting that he had feloniously 
received other portions of the stolen property, 
of which there was no evidence, & that a sum 
of money found on him on arrest represented 
the proceeds of the sale by him of those 
portions of the property :—Held: the cross- 
examination was inadmissible as offending 
against the priniples laid down by the House 
of Lords in Mayrwell’s Case, No. 4729a, post, 
& the convicticn must be quashed.—R. v. 
SUGARMAN (1935), 79 Sol. Jo. 966; 25 App. 
Rep. 109, C. C. A. 








4717d. Prisoner’s character in issue-—Statement 


that prisoner struck off Medical Register. ]|— 
Held: cross-examination as to the prisoner’s 
character was rightiy allowed.—k.  v. 
STARKIE (1932), 76 Sol. Jo. 780, C. GC. A. 


4717e. Character not in issue—Question as to 


previous conviction—Inadmissibie.j- -E.  v. 
ToMASSO (1934), 25 Cr. App. Rep. 14, C. C. A, 


4729a. Question as to previous acquittai—Ad- 


missibility.|—A person charged with an 
offence, who has put his character in issue, 
within Criminal Evidence Act, 1898 (c. 36), 
s. 1 (f) (ii.), as @ rule cannot be asked in 
cross-examination whether he has been 
charged with an offence other than that 
wherewith he is then charged when that 
charge has resulted in an acquittal; for such 
a question does not satisfy the crucial test 
of relevance. In general, no question as to 
whether a prisoner has been convicted or 
charged or acquitted should be asked or, if 
asked, allowed by the judge, who has a 
discretion under proviso (f ), unless it helps 
to elucidate the particular issue or goes to 
credibility. Such a question, even if it goes 
to credibility, ought not to be admitted if 
the jury may be misled by it into thinking 
that it goes not to credibility but to the 
probability of his having committed the 
offence of which he is then charged. The 
mere fact of a charge cannot in general be 
evidence of bad character & is no proof that 
the person charged had committed the 
offence.—MAXWELL v. DIRECTOR OF PUBLIC 
PROSECUTIONS, [1935] A. C. 309; 103 L. J. 
_K. B. 501; 151 L. T. 477; 98 J. P. 387; 50 
T. L. R. 499; 32 L. G. R. 335; 24 Cr. App. 


I Le nt 


examination about a previous conviction & 
a previous acquittal for the same offence :— 
Held: the conviction must be upheld.— 
R. v. WALDMAN (1934), 78 Sol. Jo. 6384; 24 
Cr. App. Rep. 204, C. OC. A. 

4729c. -J—Applt. was charged with in- 
decent assault on three young girls, & put 
his character in issue. In cross-examination 
he was asked a number of questions with 
regard to previous complaints by other 
young girls of similar conduct on his part. 
Those complaints had led to charges which 
in everv case had been either dismissed or not 
proceeded with. Similar questions were put 
in cross-cxamination to a witness called by 
applt. as to character :-—Held: the cross- 
examination was inadmissible, & the con- 
viction must be quashed.—R. v. WAapDny 
(1935), 25 Cr. App. Rep. 104, CG. C. A. 

4733. Add. Annotation :-—-Refd. BR. v. Dunkley 
(1926), 184 L. T. 632. 

4734a. ——— Suggestion that witness deliberately 
committing perjury.]-—(1) To suggest that a 
witness for the prosecution is deliberately 
committing perjury because he believes that 
he has a grievance against prisoner is an 
imputation on the character of that witness 
within Criminal Evidence Act, 189% (c. 36), 
8s. 1(f), s0 as to render crogs-examination of 
prisoner as to character admissible. 

(2) Even where such a line of cross- 
examination is admissible in law, counsel for 
the prosecution should refrain from adopting 
it, unless the circumstances are such as to 
make it appear to be a positive duty on his 
part so to cross-cxaming.-—R. v. DUNKLEY, 
[1927] 1 K. B 323; 96 L. J. K. B. 15; 184 
L. T. 682; 90 J. P. 75; 28 Cox, C. C. 143; 
19 Cr. App. Rep. 78, ©. ©. A. 

4735. Add. Annotations :—-Refd. It. v. Dunkley 
(1926), 1384 L. T. 632; KR. v. McLean (1926), 
134 L. T. 640. 

4742. Add. Annotation :—Refd. R. v. Dunkley 
(1926), 1384 lL. T.. 632. 

4747. Add. Annotation :—Refd. R. v. Dunkley 
(1920), 1384 L. T. 6382. 

4748. Add. Annotations :—Refd. kk. v. Dunkley 
(1926), 134 lL. T. 632; R. v. MelLcan (1926), 
134 L. T. 640. 

4749. Add. Annotation :—Refd. R. » Dunkley 
(1926), 1384 L. T. 632. 

4750. Add. Annotation :—Refd. R. v. Dunkley 
(1926), 134 L. T. 682. 

4751a. .)-—Statements by a defendant in 
evidence which do not per se import ‘ im- 
putations ’’ within Criminal Evidence Act, 
1898 (c. 36), 5s. 1 (f) (i1), may do so0 by 
reason of ‘‘the nature or conduct of the 
defence.”—-R. v. POLLINGER (1930), 22 
Cr. App. Rep. 75, C. C. A. 














4754a. 





Rep. 152; 30 Cox, ©. C. 160, H. L. | ef) ue one Oud Db ne to Decpue 


Annotations :—Distd. R. v. Waldman (1934), 24 Cr. App. Rep. in cross-examination to a prisoner in such 
204. Consd. R. v. Sugarman (1935), 79 Sol. Jo. $66, ; a form as may involve him inadvertently in 








en nee + 
on 


Can.C.C 140; 5 F.L. J. (Can.) 84.— | witnesses for the prosecution (the 
CAN. owner of the article stolen) told Hes 
in ale evidence does not involve 
an imputation on the character of the 
witness of the prosecution so ag to 


PART XII. sa re SUB-SECT. 2. 
—C. (Cc). 


4726 ii. -——.]—A prisoner giving | PART XII. SECT. 12, SUB-SECT.—2. 
avidence on his own behalf, may be C. (da). ; 


cross-examined as to a previous con- 4783 fi. ——- ——-- -——.|—-The fact | justify a question relating to previous 
viction. — R. v. DALTON, aes) 3 | that a deft. on a larceny charge stated | convictions of the deft.—Hkrwirr y». 
81; 64 | in giving evidence that one of the chief | LENTHALL, [1931]8. A. 8. R. 314.-AUS. - 


D. L. R. 773; 9 M. P. R. 
: 43 


Cases 4754a—4816a. 


an attack on the character of a witness for the 
own. 

(2) A threat to a prisoner-witness that his 
character may be disclosed as the result of 
his not withdrawing an imputation on the 
truthfulness of a witness for the Crown, 
which leads to such withdrawal is, in effect, 
preventing his defence being put to the jury. 
—R. v. Eroinow (1932), 23 Cr. App. Rep. 
146, OC. C. A. 


A756a. Meaning of ‘*‘ same offence.’’|—Applt. was 


charged & convicted at Quarter Sessions 
under the Larceny Act, 1916 (c. 50), 
s. 20 (1) (iv) (a), with fraudulently converting 
certain property entrusted to him. On the 
same indictment another prisoner, M., was 
charged under sect. 82 (1) of the same Act 
with causing by false pretences money to be 
paid to applt. eae stated in evidence 
against M. that M. had signed certain docu- 
ments in his presence. Counsel for M. then 
cross-examined applt. as to a previous con- 
viction of his:—Held: as applt. & M. were 
not charged with the same offence, it was 
not gpen to M.’s counsel by virtue of Criminal 
Evidence Act, 1898 (c. 36), 8. 1 (f ) (ili), to 
question applt. on his previous convictions, & 
.the conviction must be quashed.—R. v. 


4765a. —— 


ENGLISH AND Empme Diarst SuppLEMENT. 





-}—A wife is not bound in case 
of high treason to discover her husband’s 
treason, therefore by the common law she 
shall not be examined.—ANON. (1612), 1 
Brownl. 47; 123 E. R. 656. 


4770. Add. Annotation :—Refd. Statham vw. Stat- 


47718. 


ham, [1929] P. 131. 


——.]}~—At common law, on a 
charge against a husband of assaulting his 
wife, the wife is not only a competent but 
a compellable witness.—R. v. Lapworth, 
(1931]1 K.B.117; 100L. J. K. B. 52; 144 
L. T. 126; 95 J. P.2; 29 L. G. R. 61; 29 
Cox, C. 0.183; 47T. L. R.10; 74 Sol. Jo. 735 ; 
22 Cr. App. Rep. 87, ©. C. A. 














4789a. -}—Three prisoners were charged 
jointly with shopbreaking, & all were con- 
victed. The wife of one of the prisoners 


» 


1 


was called as a witness for the Crown, &, 
aiter stating that she was willing to give 
evidence, gave evidence which was vital to 
the case. against the other two prisoners. 
These two prisoners appealed :—Held: as 
the wife of the third prisoner was not a 
competent witness for the prosecution, the 
convictions must be quashed.—R. v. Mount, 
R. v. METCALFE (1934), 78 Sol. Jo. 225; 24 
Cr. App. Rep. 185, CO. C. A. 


RoBERTS, [1936] 1 All E. R. 23; 154 L. T. 4799. Add. Annotation :—Refd. R. v. Mount, R. 


276; 100 J. P. 117; 62 'T. L. R. 234; 80 
‘Sol. Jo..208; 25 Cr. App. Rep. 158; 
L. G. R. 147; 30 Cox, C. C. 366, C. C. A. 


v. Metcalfe (1934), 78 Sol. Jo. 225. 


34 4800. Add. Annotation :—Distd. R. v. Lapworth, 


[1931] 1 K. B. 117. 


4764a, -—— 





PART XII, ad hah SUB-SEOT. 2.— 
- (e 


4765 ii. .}+—Two prisoners, 
tried together on one complaint, each 
gave evidence under Criminal Evidence 
Act, 1898 (c. 36), 8. 1. In the opinion 
of the judge the evidence of neither 
incriminated the other :—Held : neither 
was entitled to cross-examine the 
other, such right of cross-examination 
being limited to the case where, in the 
3) inion of the judge, the evidence 

ven incriminated, or tended to 
neriminate, the fellow prisoner.— 
GEMMELL & M‘'FADYEN v. MacNIVEN, 
[1928] S. C. (J.) 5.—SCOT. 


PART XII. wae a, SUB-SECT. 3.— 
» (a). 

ac. Crime. affecting property of hus- 

band.]-——-A married woman was tried 

on an indictment which charged : her 








with utterl as genuine cheques on 
which her husband’s signature had 
been forged by her. e husband 


was adduced oy the prosecutor as a 
witness, his evidence consisting of a 
repudiation of his signature :—Held: 
there was nothing in principle or on 
the authorities to warrant the restric- 
tion of evidence given by one spouse 
against the other spouse to cases where 
the alleged offence involved injury to 
his person ou ey not to his propery; 
—Fostser v. H.M. ADVOCATE, [1932] 
8. C. (J.) 15. SCOT. 


PART XII. SECT. = SUB-SECT. 3.— 


q i. On the trial of a 
person charged with an offence other 
than one within the classes of offences 
excepted by sub-sect. (2) of sect. 4 of 
Cauada Evidence Act m the opera- 
tion of sub-sect. (1) thereof, neither the 
accused nor the husband or wife, aa the 








Grievous bodily peters BPN ts 4804. 
an indictment for inflicting grievous bodily 
harm, the wife of prisoner must not be called 
as a witness for the Crown. —R. v. Kina 4816a. 
(1925), 19 Cr. App. Rep. 34, C. C. A. 








ante. 











After this case add :— 


-}—See, now, Criminal Law 


Amendment Act, 1912 (c. 20), s. 7 (6). 
-}—R. v. SOUTHERN, No. 3156f, 





case may be, of the accused is compe- 
tent to give evidence on behalf of the 
prosecution; but either the accused 
or the husband or wife of the accused 
may, but semble the husband or wife 
is not compellable, give evidence on 
behalf of the defence ; provided, how- 
ever, that in no case shall the husband 
or wife be compellable to disclose any 
communication made to him or her by 
his or her spouse during their eT OnE. 
—R. v. ARNESON, [1930) 3 W. W. Kt. 
163; 54 Can. C. C. 330.—CAN. 

si. Children Act, 1908 (ce. 67)— 
Whether comnetent—Offence involving 
bodily injury.}—A man was tried upon 
a charge of using certain Jewd, indecent 
& libidinous practices towards a gir) 
aged six :—Hel@: an offence involving 
bodily my to the child within the 
above Act, although no actual physical 
hurt had been done to her, & the wife 
of accused could under that Act & 
Criminal Evidence Act, 1898, be called 
& examined by the Crown as a witness. 
—H.M. ADVOCATE v. LEE, [1923] S.C. 
J.) 1.—SCOT. 

s ii. ——.,+—A man was 
tried upon indictment for striking at, 
& attempting to cut with @ razor, a 
child ered six weeks:—Held: an 
offence involving bodily injury to the 
child within the above Act, although 
the child had not been physically 
injured. or actually touched the wife 
of accused could be called & examined 
by the Crown as a witness.—H.M. 
ADVOCATE v. MAcCPHIR, [1926] 8. C. (J.) 
91.—SCOT. 


PART XII. SECT. 12, SUB-SECT. 4.—B. 
4816 1. Admissibility under Children 
.}: 2 6 purpose o 

sect. 80 of Children Act, 1908 was to 
enable a child “ of tender years,” age 


44 








not defined by the statute, who does 
not, in the opinion of the ct., under- 
stand the nature of an oath, to give 
evidence not upon oath if, in the 
opinion of the ct., the child has suffi- 
client intelligence to justify the re- 
ception of the evidence & understands 
the duty of speaking the truth. The 
sect. did not alter the previous law as 
to the reception of the evidence of 
children on oath, which was & is a 
question, not of age, but of the tntelli- 
gence & actual mental capacity of the 
child witness, his sense & reason ‘of the 
danger & impiety of falsehood. 
Strictly speaking, the objection to the 
reception of the child’s evidence on 
oath should be taken, & the witness 
interrogated by the ct.. on the vrate 
dire, but the practice e estab- 
lished that the objection might be 
taken on facts elicited, after the person 
was sworn as witness, during the direot 
examination or even during the cross- 
examination, &, if it prevailed, the 
judge would strike out the evidence & 
withdraw it from the jury.—A.-G. 9. 
O’SULLIVAN, {1930} I R. 552.—IR. 


a Game CH E 
. Uv. GEMMI . ° 


f i. .}— Prisoner waa 
tndicted for an indecent assault on a 
girl under thirteen. At the trial there 
was admitted the unsworn testimony 
of the child aileged to have been 
assaulted & of two other children of 
tender years, & the evidence of the 
mother of the girl that she had asked 
the child what she was abou 
& that the child’s reply was a complain 
of prisoner’s conduct to her Held - 
(1) the unsworn testimony of a child 
of tender years could not be corro- 
borated by the unsworn testimony of 
any number of such children; (2) the 








4818. Add. Annotations :—Consd. R. v. Bailey, 
(1924) 2 K. B. 300. Refd. 


(1929), 142 L. T. 383. 


4819. Add. Annotations :—Consd. BR. v. 
(1932), 102 L. J. K. B. 126. 
Southern (1929), 142 L. T. 383. 


4822. Add. Annotations :—Refd. R. v. Southern 
(1929), 142 L. T. 383; R. v. Gregg (1932), 


102 L. J. K. B. 126. 


4828a. 
3156f, ante. 


4824a. —— 











cee 





4824b. 








Cr. App. Rep. 18, C. C. A. 
4826a. 








penal servitude. 





answers of the girl to her mother’s 
questions were not evidence of the 
facts complained of, & could not con- 
stitute corroboration of those facts.— 
R. v. Coyvug, (1926) N. 208.—IR. 

f ii. ——,]—A panel was tried 
before a sheriff & jury upon an indict- 
ment which set forth certain lewd, 
indecent & libidinous practices towards 
a boy six years of age. The boy gave 
evidence in support of the charge, & 
his father & mother deponed to the 
condition of his person & clothing 
shortly after the offence, &, also, to the 
statements which he had made to them 
de recenti. The sheriff charged the 
jury that the evidence was pufficient 
n law to entitle them to convict, & 
the panel was convicted. On appeal: 
—Held: the boy’s evidence was 
sufficiently corroborated in law by tho 
evidence of his parents, & evidence of 
statements made by a victim de recenti 
afforded corroboration of that victim's 
evidence.—M‘LENNAN t. H.M. ADvo- 
CaTE, (1928}] S. C. (J.) 39.—-SCOT. 

f ili, —— Canada Evidence 
Act, s. 16.}—-The effect of Canada 
Evidence Act, s. 16, is that the evi- 
dence corroborating a child must show 
that a orime has been committed & 
that the accused is implicated.— 
R. v. SILVERSTONE, [1934] 1 D. L. f. 
726; O. R. 94; 61 C.C.C. 258.-—CAN, 


ni. S. P. R. ov. LamMonn, [1926} 1 
D. L. R. 836; 45 Can. Crim. Cas. 200; 
68 O. L. R. 264.—OAN 


PART XII. SECT. 13, SUB-SECT. 1. 


ri, ——.}—The question whether 
a witness is an accomplice ia one of 
fact for the jury, after the judge has 
instructed them as to what constitutes 
an accomplice & has decided that there 
{ig evidence from which the jury can 
reasonably infer that the witness 
comes thin that category.—R. v. 
GALLAGHER, [1924] 4 D. L. R. 1059; 
3 W. W. R. 357.—CAN. 


4828 lia. S. P. KR. v. Ropannus (Ont.), 


Ok 








id 


R. v. Southern 


R. v. SOUTHERN, No. 


——.]—Appct. was convicted 
of unlawful carnal knowledge of a girl under 
thirteen, & was sentenced to three years’ 
The girl, whose age was 
eight & a half years. gave unsworn testimony 
under the above sect., proviso (a) of which 
renders necessary corroboration of such 
evidence “ by some other material evidence 
in support thereof implicating the accused.” 
The only corroboration of the child’s testi- G. Cc 
mony was the evidence of an older girl to 
whom she stated her version of what had 





Vol. XIV.—Criminal Law. 


occurred immediately after the alleged offence 
had taken place :—Held: 


Cases 4818—4878a. 


corroboration 


must not only connect. or tend to connect, 


Greg 
Refd. I. . 


4826b. 





A. 


486724. 





‘J. P. 296; 
4878a. ——— 


ete ime ete meee 


(1926) 4 D. T. 32. 609; 46 Can. Crim. 
Cas. 372.--- GAN, 

4828 lib. S. P. R. vn. BANDEL (Ont.) 
(1927), 47 Can. Crim. Clas. 266.-—CAN. 

4828 xvi. ~}—R. (LESLEY) »v. 
MorgL, [1931] 1 W. W. BR. 209; 25 
5. L. Kt. 26?.—CGAN, 

4828 xvii. ——-.)—R. 0. 
R. ». KINNEY, % vw. McoKINiry, 
(1930) 1 D. L. R. 973; 52 Can. O. C. 
321: on appeal, [1931] 3 D.L. R. 668; 
‘ Can. C. ©. 350; 2M. P. RR. 242.— 








Tommy, 


c i. Person giving bribe.)—A. & B. 
were charged with conspiring to obtain 
money froma OC. by unlawful means. 
The Crown case was that prisoners had 
conspired to obtain, & had obtalned, 
a large sum of money from ©. as 4 
bribe to refrain from taking criminal 
proceed ilies against C. or his duughter, 

oth of whom gave evidence for the 
Crown. Accused denied having asked 
for or received any money :—Held: C, 
was not an Stan pe eae v. OLHOLM 
& McPHEeRSON, (1925] V. L. I. 377; 
aie L. T.10; 31 Argus L. R. 228.— 


so. Person implicated in crime-— 
Whether as baled aia or accessory. }-—A 
person implica either us principal 
or @S accessory the crime under 
investigation, is aa ‘** accomplice ”’ 
within the rule.—A.-G. v. LINEHAN, 
f1929} I. R. 19.—IR. 

sp. Person cogntsant of act of accused. } 
—A witness, whose evidence had been 
admitted as corroborating a wirl, was 
shown to have known of the act of 
accused & to have him to 
| sala certain drugs to be used to 

mug about a miscarriage, but there 
was no evidence to show be knew of 
the girl’s 1ge:—Held: there was no 
evidence to show that the witness was 
an accomplice & the judge was a 
in not directing the jury that 
evidence was not corroborative.—R. 
v. EERNEWEL: (1927) 8 A. S&S. R. 287. 


sq. Person taking woman to accused 
Af 








ct re ete ce en rte RIE Patna AE Me Pe ve perme reat 


the accused with the crime, but must come 
from an independent quarter, & the evidence 
of the older girl originated from prosecutriz 
herself.—R. v. Evans (1924), 88 J. P. 106; 
18 Cr. App. Rep. 123, C. 0. A 


.]—Corroboration of the 





unsworn evidence of a child must be 
‘** material evidence implicating accused.’’— 


——.J—R. v. Srmvens (1913), AY v. STANLEY (1927), 


1365 L. T. Jo. 442; 9 Or. App. Rep. 132. 


———.}—Where the evidence of 
a young child requires corroboration as a 
matter of law or practice, the unsworn 
testimony of another child, which itself 
requires to be corroborated, cannot be treated 
as supplying the requisite corroboration.—- 
R. v. MANSER (1934), 78 Sol. Jo. 769; 25 


0 Or. App. Rep. 58, 


4867. Substitute following para. & citations :— 
Where two prisoners are jointly indicted 
for a felony & plead not guilty, but one only 
is given in charge to the jury, the other is 
an admissible witness, although his 
not guilty remains on the record undisposed 
of.—WInsoRr v. R. (1866), L. R. 1 Q. B. 390 ; 
7B. &8. 490; 851. J. M. 0. 1613; 14 L. T. 
567; 30 J. P. 374; 
W. RR. 695; sub nom. R. v. WINSOR, 10 Cox, 
C. C. 327, Ex. Ch. 
———-.J—Where two prisoners are 
indicted & tried together, ono is not a com- 
petent witness for the other.—R. v. PAYNE 
(1872), L. KR. 1 C0. C. R. 349; 41 L. J. M. C. 
65; 26 L. T. 41; 36 J. P. 452; 20 W. TR. 
390; 12 Cox, ©. C. 118, O. C. A. 


Annotations :—Apld. R. ». R. 1 
R. 377. Consd. R. v. Wilde & Taylor (1895), 59 
R. v. Hadwen, {1902} 1 K. B. 882. 


ploa of 


12 Jur. N.S. 661; 14 


Thompson (13872), L. 


.J—R. v. Smiru, No. 6066a, post. 


| er eye renee Maree 





to perform ilcgal operativn.)|--—-R. v. 
Synowizawa, [1931] 2 D. L. R. 653 65 
Can. C. C. 63.--CAN, 

ar. Person purchasing liuquor—c& re- 
porting purchase to police.;-—A person 
who purchases liquor from accused & 
then reports the purchase to the police 
is neither an vccomplice nor an agent 
provocateur & bis evidence does not 
require corroboration.—R. v. MoKay, 
[1935] 2 D.L. R. 754; 8M. P. RR. 568; 
63 Can. C. 0. 355.—-CAN. 

sw. Person procuring liquor for 
accommodation of purchaser.|-—A  pur- 
chaser of liquor Js an accomplice of a 
seller who procured liquor for tho 
accornmodation of the purchaser, & 
requires corroboration.-~MCDONALD %, 
R. (1935), 10 M. BP. RR. 38.--CAN., 

sz. Thief---Accomplice of recetver.}-— 
A thiof is to be regarded a& an accom- 
plico of the receiver.- GUNDERSEN 0, 
MILLER, [1956] S. A. &. tt. 206.--AUS. 


PART XII. SECT. 18, SUB-SECT. 2. 


st. Effect of Criminal Evidence Act, 
1898.J—Held: the evidence of one 
co-accused was admissible as evidence 
against the others, the provisions of 
the Criminal Evidence Act, 1898 
(c. 36), necessarily tyuplying the admis- 
sibllity of such evidence.--YOUNG uv, 
H.M. ApvocaTE, Topp v. H.M. 
ADVOCATE, (1932) Ss. C. (J.) 63.-—SCOT. 


PART XII. SECT. 18, SUB-SECT. 4.—A,. 


sv. Whether evidence corroboratesa— 
Functions of fudge & fury.)--It la a 
reliminary question of law for the 
fudge to determine whether there is 
any evidence that dves corroborate 
the atory of the approver, so far as the 
norapliclty of the accused is concerned. 
The judge must not tell the jury that 
such or such witness does in fact 
corroborate the approver. That f 
the function of the jury & depenes 
upon whether they beileve the witness 
or not.—REBATI MOHAN CHAEKAVARTY 


Cases 4891—4048a. HNGLISH AND Empire Digest SUPPLEMENT. 


4891. Add. Annotation :—Refd. R. v. Beebe (1925), 


133 L. T. 736. 


L. J. K. B. 28; 
446; 60 Sol. Jo. 696; 
12 Cr. App. Rep. 81, C. C. A. 


115 L. T. 458; 80 J. P. 
25 Cox, C. C. 524; 


Annotation :—Refd. R. v. Manser (1934), 25 Cr. App. Rep. 18. 


4934. Add. Annotations :—Apld. R. v. 


Evans 


4908a. 


4900. Add. Annotation :—Consd. R. v. Beebe 
(1925), 133 L. T. 786. 
4902. Add. Annotations :—Consd. R. v. Beebe 


(1925), 1383 L. T. 736. 
Statham, [1929] P. 181. 


-J—If this ct. is satisfied, in a case 
where there ought to be corroboration of a 
charge, that there is not corroboration, it 
will quash a conviction.—R. v. PARKER 
(1924), 18 Cr. App. Rep. 103, 0. C. A. 


Refd. Statham v. 





4919a. Corroboration required by statute—Case 


must be withdrawn from jury in absence to 
corroboration.]—There are, with regard of 
certain offences, statutory provisions that no 
person shall be convicted upon the evidence 
of one witness unless such witness be corro- 
borated in some material particular impli- 
cating the accused. In these cases the law 
is that the judge, in the absence of such 
corroborative evidence, must stop the case 
at the close of the prosecution & direct the 
jury to acquit the accused. Where no such 
statutory provision is applicable to the 
offence charged, & the avi ence for the pro- 
. secution consists of the uncorroborated testi- 
mony of an accomplice or accomplices, the 
law is that the judge should leave the case 
‘to the jury after giving them the caution 
already mentioned (Lord 1] waprine, C.J.).-— 
Nt. v. BASKERVILLE, [1916] 2 K. B. 8658; 86 


eae tne ret ane el Caer tte 
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4904 xvi. 








4943a. 





: J-R. v. Murtacast 


(1924), 88 J. P. 196; KR. v. Beebe (1925), 133 
L. T. 736. Consd. Statham v. Statham, [1929] 
P. 181. Apld. R. v. Charavanmuttu (1930), 
22 Cr. App. Rep. 1. Consd. R. v. Davies 
(1980), 22 Cr. App. Rep. 33. Refd. R. v. 
Ross (1924), 18 Or. App. Rep. 141; R. v. 
Harris, (1927] 2 K. B. 587; R. v. Manser 
(19384), 25 Cr. App. Rep. 18; Mahadeo v. R., 
[1936] 2 All HE. R. 813; R. v. Lewis, [1937] 
4 All EK. R. 360. 


. Add. Annotations :—Distd. R. v. Whitehead, 


(1929] 1 K. B. 99. 
Statham, [1929] P. 1381. 


-}—(1) It is an insufficient direction 
to the jury that material witnesses may be 
accomplices; it must be added that if this 
is found, there ought not to be a conviction 
unless there is corroboration. 

(2) The silence of the accused, on being 
charged, is not a matter to be left to the 
jury. 

(3) Where similar offences are indicted 
on different dates the greatest care must be 
taken in charging the jury that evidence 
concerning one date should not be used as 
corroboration of that concerning another.— 
R. v. CHARAVANMUTTU (1980), 22 Cr. App. 
meu tT, Cu. A. 


Consd. Statham v. 





tema Pe i a 





Riv (1926), 1; L. WU 48 All. 409.— 

4891 J—R. v. DAVINson carpe (1929), 52 Can. Crim. Cas. 400. | IND. 
(sae, rv ‘Can. ‘Crim: > Cas. 311.—CAN. —CA sh. Possession of safe-breaker’s out- 
4891 xii .}—After trial before ine xvii. —— Rk. v. Brown, | fit.}—Applt. was convioted by a police 
@ judge & jury, deft. was convicted [1934) 1 W. W. R. 531; 61 C0. C. C. | magistrate of shop-breaking with 
of the offence of stealing cattle. The 201.-—CAN. intent. The only direct evidence was 
cattle were in fact stolen—the defence 4904 xviii, ——.]—R. v. McDonatp | that of a confessed accomplice. In 4 


was that deft. was not the thief. The 
only Sune against deft. was the 
testimony of ao accomplice, one L.; 
& the trial ju ree charging the jury, 
told them tha Tt they agreed that there 
was no evi Monee, but that of an 
accomplice, it was not safe to convict 
upon that, but if they were satisfied 
they might convict :—Held: the jury 
bay fet. L. directed.— KR. v. SKELLY, 

R. 619; 49 Can. Crim. 


4904 ii a. S. P. R. v. “Ronanrs (Ont.), 
{1926] 4 D. L. R. 609; 46 Can. Crim. 
Cas. 372.—CAN, 

4904 vil a. .+-The law as to an 
accomplico’s testimony is the same in 
Lritish India as in England.—AUNG PE 
v, KING-EmMPEROR, I. L. R. [1937] 
Ran. 110. rgoeat 





4904 ———.J—R. v. SWITZER 
(one -) (1938), 45 C Can. Crim. Cas. 377.— 

4904 xiii, ——. ine charge cannot 
be said to be éstablished merely on the 
unsuported testimony of an accomplice. 
—R. v. SATISH CHANDRA SINGHA (1927), 
I. L. R. 54 Calo. 721.—-IND. 

4904 xiv. -J—Held: it is nota 
rule of law that the evidence of an 
acoom gute must be corroborated, but 
it is neral practice to require 
prea on.—-COULTER & TREFFENE 
v. R. (1926), 29 W. A. L. R. 40.— AUS. 

4904 xv. ——.}-—The rule that it is 
dangerous to oonvict on the uncor- 
roborated evidence of an accomplice 
app Hed in chepper | on appeal a con- 

ction for unla y pure rer from 
the Govt. Liquor Board greater 
quantity of Hquor page is allowed to 





Bi rosa) e. D. L. R Re 385; (1038) 
RALE, 
1 W. W. R. 657: Orim. Cas. 


292; 22 Sask. L. i 208;-GAN. 


areee . s L. J. (Can.) 117.—CAN., 
IR. ve. A JIM 
(1900), 10 Can. C. C. 126.—CAN. 

4904 xx. .}-~In all cases wherein 
corroborative evidence of the descrip- 
tion dealt with in Rex v. Baskerville, 
{1916} 2 K. B. 658, is required & the 
trial is by a judge sitting without a 
jury, a conviction made on the un- 
i See evidence of an accon- 
plice, 








without an accompanying state- 
ment boing made by the judge showing 
that he convicted with an appreciation 
of the danger of so doing, should be set. 
aside. If he sees fit to convict in the 
face of the admonition of cts. past & 
present as to the danger of convicting 
upon the uncorroborated evidence of an 
accomplice he is at Hberty to do so & 
his conviction will stand, provided he 
shows that the danger of so doing is 
present to his mind & the judgment is 
not otherwise objectionable. There 
may be a case in which a trial judge 
may fittingly convict upon the un- 
corroborated evidence of on accom- 
plice, but this would be the very 
exceptional case.--R. wv. AMBLER, 
(1933] 2 W. W. R. 225.—CAN. 
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4941 ii. Affidavit of accused 
contradicting his testimony not 
sufficient corroboration of one witness. 
—R. v. ROBERTSON, (1936) 3 D. L. R. 
508; 66 cou: Cc. 45; 10 M. P. R. 
346; 6 FLL. J. (Can } 69.—CAN. 


g i. ——.}—General hostility to the 
victim cannot be considered to be 
eorroboration of a direct statement 
connecting accused with a particular 
crime. Corroboration must point to 
the identiAcation of the person charged 
with the ewar act with which the 
direct evidence connects him.—fR. v. 
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room occupied by applt. in a rooming 
house there were found a revolver, 
sticks of dynamite, a battery & other 
articles used by safe-breakers :—Held : 
although there was nothing but the 
accomplice’s testimony, & applt.'s lies 
with respect to some of the articles, to 
connect the articles so found with the 
crime, &, although neither the fact 
that the revolver was identified by the 
accomplice & proven to be appit.’s 
property by an independent witness. 
nor the separate finding of any of the 
other articles, would in itself constitute 
corroboration, nevertheless in view of 
the fact that those articles constituted, 
as a whole, the usual & complete out- 
fit of a safe-breaker, their finding 
did constitute corroboration.—R. v. 
Worcn, [1932] 2 W. W. R. 183; 40 
io L. ° 328 ;s 58 C. C. C. 204.— 


PART XII. SECT. 18, SUB-SECT. 4.—E. 
4960 viii. .+—Where the evi- 
dence of an acconiplice bas not been 
corroborated, & the enetee to the jury 
merely tells them that if they believe 
the accomplice they should convict 
accused. the jury {s not *properly 
directed : &, where it is impossible to 
say that it properly directed they must 
inevitably have come to the same 
couclusion, the conviction must be 
quashed.—R. ov. StTasiuk (Sask.), 
71926} 4 D. L. R. 8113; (1926) 2 
W. W. R 728; 46 Can. Crim. Cas. 
129,—CAN, 4 
4960 ix. -J—In ch the 
jury the trial judge said: niess 
you are convinced beyond any real 
noubt that the girl has given testimony 
which is true in the material particulars, 
namely : the date & place of connection 
with the accused, then the accused is 
entitled to your ‘verdict. But if you 
are so. convinced, then, of course, it 


4 








4974c. 
4985a. 


4994a,. —— 


4994b. —— 


Vol. XIV.—Criminal Law. 


4972a. ——.]—R. v. SmitH, No. 6066a, post. 
4972b. ——-.]—R. v. BEEBE, No. 6066b, post. 
4972c. 





—--]—The prisoner was charged with 
recelving property, well knowing the same 
to have been stolen. The defence was that 
the prisoner had been the innocent victim of 
the actual thieves, who had “ planted ” the 
property on him. The thieves themselves 
gave evidence against him & the prisoner 
gave evidence which was very similar to the 
story of the prosecution, except that it 
denied any knowledge on the part of the 
prisoner that the propcrty had been stolen. 


Cases 4972a—4994¢. 


The jury received no direction upon the 
necessity for corroboration of the evidence of 
accomplices :—Held: the case was one where 
such a direction was undoubtedly necessary, 
&, though the ct. had power to allow the 
verdict to stand, this was not a case where 
there was corroboration of such manifest 
cogency that the conclusion was not to be 
resisted that the jury, properly directed, 
would certainly have arrived at the same 
conclusion.—R. v. Liswis, [1937] 4 All BE. R. 
360; 158 L. T. 454; 102 J. P. 85; 36 
L. G. R. 15; 26 Cr. App. Rep. 110, C. C. A. 


Part X1ll_—Punishment and Prevention of Crime. 


4974a. ——.]}—R. v. Jones, R. v. Poour, R. v. 


TERRY (1924), 18 Cr. App. Rep. 135, C. C. A. 


4974b. —--——-.|—R. v. WRiauT (1925), 19 Cr. App. 


Rep. 19, C. C. A. 
a v. Buaas (1910), 6 Or. App. Rep. 





74, C. 








-}—A sentence of greater 
severity than the sentence appropriate to a 
particular offence ought not to be imposed 
merely because a prisoner has, in the gpinion 
of the trial Judge, committed perjury in the 
witness-box.—R. v. QUINN (1932), 23 Cr. 
App. Rep. 196, 198, C. ©. A. 

-}—The mere fact Shat a 
man has been convicted many times is nct. in 








itself sufficient reason for passing a heavv | 4994d. 


sentence on him for an offence which is 


trivial in itself.—R. v. Taytor (1924), 18 49940. 


Cr. App. Rep. 143, C. C. A. 

———.]—The fact that a prisoner 
has committed some serious offences is no 
reason for giving him a sentence of penal 





servitude for such an offence as breaking into | 4994¢. 


a railway station booking-office & stealing 
some cigarettes & bottles of horse medicine. 
—R. v. PRICE (1924), 18 Cr. App. Rep. 138, 
C.C. A. | 


4994c. 


—— -——.]—Prisoner obtained 
various small sums of money from a tobac: 
conist by falsely representing that he had 
obtained certain appointments, & was sen- 
tenced to three years’ penal servitude. He 
had a bad record both in South Africa & in 
England :—Held: in considering whether 
the sentence was proper the ct. had to beware 
of treating an offence as serious in iteelf 
because it had been committed by a man 
who previously had committed a series of 
offences, & the sentence should be reduced 
to eighteen months’ imprisonment with hard 
labour.—I. v. DURAND (1924), 18 Cr. App. 
Rep. 187, C. C. A. 





: : WaALLs (alias 
RUSSELL) (1925), 19 Cr. App. Rep. 35, C. C. A. 
Cr. App. Rep. 18, ©. ©. A. 


ee eT. Gi 











4994f, ———- ——- -——--.]—- ht. v. GumBs (1926), 19 


Cr. App. Rep. 74, C. C. A. 


—-—.]—In imposing sentence 
on persons often previously convicted, regard 
must be had to the gravity of the offence in 
question.—R. v. D'Arcy (1926), 19 Cr. App. 
Rep. 221, C. C. A. 








will be your duty to declare your 
verdict accordingly.”” Held: as there 
was corroborative evidence, this direc- 
tion, together with other parts of the 
summing up, was sufficient.—R. v. 
Pe ia ae (1927) 8. A. S. R. 287.-— 


b i, ——~ ——.]}~—R. v. GALLAGHER, 
No. 6064 vii, post.— CAN, 

hi. —— —-.])—A woman was 
charged with the murder of the 
illegitimate child of her granddaughter. 
The case. her rested entirely 
on the evidence of her granddaughter, 
& this evidence, as regards the main 
facta, was practically wholly un- 
corroborated. This evidence went to 
show that the granddaughter was 
implicated in the crime. e woman 
was convicted & sentenced to death :— 
Held: the rule requiring corroboration 
of the evidence of an accomplice applied 
to the facts of the case, & the jury 
should have been warmed. = to ay 
actings upon e - 
daughter’s evidence alone thout 
. Accordingly the con- 
viction was reversed, & a re-trial ordered 
under Courts of Justice Act, 1928, 8. 5. 
ine . LINEHAN, {1929} L R. 19.— 








h fi. ——— KHatent of corroboration 
necessary.j—It is not sufficient for a 
trial judge to explain to a ‘etd that, 
where witnesses are accomplices, they 
must be corroborated in some materia! 
particular before it [+ safe for a jury to 
convict. He must go further & explain 
that the evidence ahould confirm in 
some material particular not only the 
evidence that the crime bas been coin- 
mitted but, also, that the prisoner com- 
mitted it.—H. «. GLOVER (1928), 28 
S. R.N. 8. W. 482; 45N.S. W. W.N. 
148.—AUS. 


oi. -+—~Where the judge 
calied the attention of the jury to the 
rule as to the danger of convicting on 
the uncorroborated testimony of an 
accomnplice, at the same time pointing 
out that it was within their province 
to do so :—Held : the conviction should 
be affirmed.—R. wv. SHEMIT, (1925) 2 
D. L. R. 1004; 44 Can. Crim. Cas. 
10; 58 N. 8. R. 116.-—CAN. 


See, also, cases in Part XIV, Sect. 7, 
Sub-sect. 7, B, post. 
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pi. ——~ ——.)—R. v. LeaF, (1926) 1 
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W.W.R. 888; 45 Can. Crim. Cas. 226 ; 
20 Sask. L. RN. 642.—CAN. 


4991 i. Sentence must be proportionate 
to offence—Trifling offence—Previous 
convictions.J—-R. vv. sa, [1927] 3 


W. W. RB. 432.—CAN. 


st. Power of fudge to hear evidence of 
complainant to decile on proper sentence 
— After ioe Y guiltly—Must avotd 
consideration oO gravating circum- 
staners likely to change character of 
offence charged.|}—R. v0. WHEPDALE 
(Sask.), [1927] 3 W. W. R. 7043; 49 
Can. Crim, Caan. 62.—CAN. 
_ sv. Offence punishable with fine & 
imprisonment—Power to inflict fine or 
imprisonment,}—~—-On trial of an offence 
for which the punishment is fine & 
imprisonment the judge may by 
Criminal Code, 8s. 1028, impose a fine 
alone or imprisonment alone.—R. v. 
can (1919), 61 D. L. R. 286.— 


sx. Crime of violence——Firat offender.] 
—Appeal against sentence on the 
ground that serious crimes of violence 
must be punished even though first 
offences.—R. v. Dow, [1938] O. R. 
272.--CAN. 


Cases 4994h—5046d. ENGLISH AND EMPIRE Dicrest SUPPLEMENT. 


4994h. ——- ——— ——-.]—-R. v. CHARLES (1927), 
20 Cr. App. Rep. 129, C. 0. Ai 
4094j. ——— ———- ——_.]|—-The mere fact that a 


prisoner has been previously convicted is not 
necessarily a ground for inflicting a severe 
sentence for dishonestly obtaining goods of 
small value.——R. v. WoopwarpD (1929), 21 
Or. App. Rep. 187, 0. C. A. 


4994k, —— ——,.J]—R. v. Smairs (1929), 21 
Or. App. Rep. 138, ©. 0. A. 


49941. ——.}—R. v. Wriiiams (19380), 
22 Cr. App. Rep. 78, C. C. A. 


4994m. ——- ——— -—-R. v. Epwarps (1930), 
22 Or. App. Rep. 78, C. C. A. 


4094n. -]}—Sentence mitigated, de- 
spite a very bad “ record,” in view of the 
trifling nature of the offence.—R. v. J ONES 
(1931), 23 Or. App. Rep. 69, C. 0. A. 


4998a. ——.]—Sentence reduced, in view 
of the small value of the property stolen & 
of prisoner’s youth.—R. v. Roats (1927), 20 
Or. App. Rep. 138, C. C, A, 

4998b. -}—Sentence reduced, in view of 
the .amall value of the property stolen, 
notwithstanding previous convictions.—R. v. 
eo (1927), 20 Or. App. Rep. 119 






































4998c. ge hoc reduced, in view of 
, the small value of the property obtained by 
false pretences & of prisorer’s youth, not- 
withstanding previous convictions.—R. v. 
BOREHAM (1928), 20 Cr. App. Rep. 182, 


CY) Ae 


5008a. ———- —-—.]——R. v. Upton (1929), 21 Cr. 
App. Rep. 156, ©. C. A. 


5008b. -———— -}—R. v. TEARNE (1930), 22 Cr. 
App. Rep. 15, C. C. A. 

5010a. Manslaughter—Negligent driving.]—Sen- 
tence of three years’ penal servitude passed 
upon applt. for manslaughter caused be the 
negligent driving of a motor car reduced to 
one of twelve months’ imprisonment with 
hard lJabour.—R. v. StTupss (1913), 29 
T. L. R. 421, C. 0. A, 


5012a. Offence under Criminal Law Amendment 
Act, 1922 (c. 56), s. 2—Acquittal on major 
charge—Conviction on minor charge.|—-The 
ct. declines to lay down a general rule con- 
cerning sentence in cases under above sect. 
where deft. is acquitted of the major charges 
therein referred to but convicted of a minor 
charge.—R. v. KEEcH (1929), 21 Cr. App. Rep. 
125, C. O. A. 

ae: :—Reofd. R. v. Blackman (1929),'21 Or. App. Rep. 





PART XIII. SECT. 1, SUB-SECT. 2. 


Perjury.J—R. v. a NATANSON 27 
(No, 2) Sask. ), [19287] 2 W. W. R. 154; : 
9 Can. Crim. Cas. 89.—CAN. 
sx. Randa ‘theft. }—On a trial by a 
magistra consent under sect. eppiiead! t 
7783 (bd) a tne Criminal Code, of a 
charge of attempted theft, where the 
sum attemp be atolen exceeds 
$200, the accused ee Hable on oon- 
viction to a sentence of two years & 
six months’ imprisonment.—R.  v. 
BLACKMAN & SMITH, 1931} 2W.W. R. 
ee 56 Can. C. 0. 48; 44 B.C. R. 
eot of Prisons & Reformatorica 
7, 8. 46.}—A person convicted 
ia et, 1081, of non-support of his wife, 
under s. 242 of the Code, may 
be lawfully sentenced to the term of 


Begone & i mentioned in sect. 46 of 
ons & Reformatories Act, R.S.C., 
While sect. 242 declares what 
Pah generally be the sentence thro 
out ee sect. 46 enacts oo exespuon 
th rel” tnentione ce R. 

noes erein men ces — v. x 
OLDAKER, [1930] 1 D 53 the previous record to determine seu 
Can. C0. C. 818; Boye Bee 


PART a SECT. 2, SUB-SECT. 1.—A. 


5028 fi. ———.}-—-R. 0. Naa Ba oe 
astee 1 L. R. 6 Ran. 391.— IND 

6036 i. Previous 
influence adversely. KR. vw. JOHNSON 
(1925), 44 Can. Crim. Cas. 319.—CAN. 


PART XII. SECT. 2, SUB-SECT. 1. 
di. —-—.]}—Previous convictions are 





5012b. ———- ——— ——-.]—-R.. v. BLACKMAN (1929), 
21 Or. App. Rep. 132, OC. O. A. 
5014a. -}--Sentence of five years’ penal ser- 


vitude imposed upon applt. for receiving 
reduced to one of three years’ penal servitude, 
on the ground that it did not appear that 
applt. was habitually a receiver or that he 
kept any place for the deposit of stolen pro- 
perty.—R. v. Knicur (1912), 28 T. L. R. 
481; 7 Cr. App. Rep. 281, C. 0. A. 


5014b. Evasion of military service.}—The ct. will 
usually treat offences committed to escape 
military service as ordinary crimes.—R. v. 
CHISWELL (1930), 22 Cr. App. Rep. 87, C.C. A. 


5018a. JKR. v. DEALER (1929), 21 Or. App. 
Rep. 165, C. C. A. 


5024a. J—R. »v. en (1928), 
Cr. App. Rep. 67, 0. C. A 


5024b. J—R. v. Aaeean (1929), 21 
Or. App.Rep. 111, C. ©. A. 

6028a. - Prisoners jointly accused.| — There 
should be discrimination between the 
sentences of persons jointly accused, in view 
of their previous records & ages, & account 
should be taken of the period of detention 
before trial.—_-R. v. ANDREWS (1927), 20 Cr. 
App. Rep. 87, ©. 0. A. 


5085a. ———.]—(1) Despite a plea of guilty, the 
ct. will review a conviction when there is a 
good defence in law. 

(2) The ct. does not accept the principle 
that a sentence must necessarily be severer 
than that passed on the prisoner on a previous 
conviction. 

(3) A deft. must distinctly consent to the 
ct. of trial taking into consideration charges 
other than those in the indictment before 
it can do so.—R. v. Grirrirus (1932), 23 
Cr. App. Rep. 153; 76 Sol. Jo. 148, C. C. A. 


5036a. S. P. R. v. MOLDON (1926), 19 Cr. App. 
Rep. 116, C. C. A. 

5039a. .}—~Previous convictions of a 
prisoner on trial must be strictly proved.—R. 
v. TURNER (1924), 18 Cr. App. Rep. 161, 
C.C.A 

Annotation :—Refd. R. v. O’More (1926),19 Cr. App. Rep.175. 
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5046a. —-— J}—R. v. Driver (1926), 19 Cr. 
App. Rep. 86, C. C. A. 

5046b. ——- —--.]—R.. v. O’ More (1926), 19 Cr. 
App. Rep. 175, C. C. A. 

5046c, —-—- -—-—-.]—R. on jie (1928), 21 Or. 
App. Rep. 47, C. C. 

5046d. J—R. vw. 22 


DoBson (1930), 
Cr. App. Rep. 141, C. C. A. 


to be considered {n passing sentence, 
although not strictly proved, if not 

challenged or the prisoner.—R. vw. 
ugh- aes {1933} 1 D lL. BR 310.— 


circum- d il. 





.--A judge may consider 


. 648 ; 
4.—CAN 


tence although not proved if no 

objection is — to peavemen’s by 

he Crown unsel.— R. SonsIER, 

ae 1D. L. R. 310; 69. Cc. G. C. 
0.—CAN. 


No ground for heavy sentence— 
Where offence trivial. \—The mere fact 
that a man has been convicted many 
times is pot in eg sumoient reason 
for p a hea sentence on him 
for an Biranoe which bis trivial in itaelf. _— 
R. ©. Wess, [1933] 3 W. W. R. 431; 

62 C. C. C. 279.—-CAN. 


utttals aaiak: not 
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5046e. ——— ——_. }}_R.. v. WESTGATE 
App. Rep. 15, C. C. A. 
5046f. ——— -}—-R. v. Bray (1931), 23 
App. Rep. 30, C. C. A. 
5046¢. jeden bait sentence need not be heavier. }— 
v. GRIFFITHS, No. 5035a, ante 


5049a. -}—Where prisoner, a young 
man, had made a real effort to retrieve his 
character & to get continuous work :—Held : 
(1) a sentence to penal servitude was not 
necessary, & prisoner’s sentence of five years’ 
penal servitude might suitably be reduced to 
twenty-one months’ imprisonment with hard 
labour. 

(2) The term of first sentence to penal 
servitude must depend on the circumstances : 
there is no general rule that it is three years. 
—R. v. TOWNSEND (1924), 18 Cr. App. Rep. 
99, C. C. A. 

5049b. ———- ——--.}--R. v. BouRNE, R. v, CoLE- 
MAN (1925), 19 Cr. ae Rep. 17, ©. ©. A. 

5049c. ——— J— “R. Trotr (1927), 20 Cr. 
App. Rep. 120, %. CA A. 

5049d. ———— |-—-. v. Errringe (1927), 2 
Or. App. Rep. 128, . C. A. 

50496. ——— -|—R. v. Hinks (1927), 20 Cr. 
App. Rep. 137, C. 0. A. 

50409f. -|—R. v. HILr (1928), 20 Cr. App. 
Rep. 170, C. C. A. 

5049¢. J—R. v. Wave (1928), 20 Cr. 

App. Rep. 171, C. C. A. 

5057a. -}+—Sentence mitigated in view 
of a long period of honest work.--2. v. 
WINTER (1924), 18 Cr. App. Rep. 139, ©. G. A. 

5057b. -]/—Sentence reduced in 
a long period of honest work.—KR. v. PORTER 
(1926), 19 Cr. App. Rep. 90, C. C. A. 


5057c. .}—Sentence mitigated in view 
of an interval of three years’ honest life.—- 
R. v. GuNTRIP (1925), 19 Cr. App. Rep. 45, 
C. OC. A. 

0057d. ——— —--—-.]—R. v. WHITBY (1926), 
Cr. App. Rep. 115, C. C. A. 


5057e. .}—R. v. PEaRCY (1929), 21 Cr- 
App. Rep. 160, C. ©. A. 

-——-.}-—Sentence for ‘“ outstanding 

charges ’’ should not ignore a long ee aes 

without conviction.—R. v. GREEN (1930), 2 

Cr. App. Rep. 94, 0. C. A. 


5057¢. ~}+-R. v. RocwE (1931), 23 Cr. 
App. Rep. 28, C. C. - 
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5057f. 














5057h. ——— -}~—R. SCHOFIELD (1931), 2 
Cr. App. Rep. 194, 0 CO. A. 
5057j. ——- ——-.]—-R. v. Wiwtuiams (1931), 23 


Cr. App. Rep. 103, OC. C. A. 








5065. Add. Citations :—130 L. T. 319; 27 Cox, 
OC. C. 576. 

5065a. ——.]—R. v. ANDREWS, No. 5028a, ante. 

5074a. ——- ———.}—R. v. LLoyp, No. 2567a, ante. 

5081a. ——.}—R. v. TAYLOR (alias Saun- 
DERS, alias WALLACE), No. 1913a, ante. 

5089a. ——__ ——_ Truth of charges must be 


admitted.}—Where a prisoner asks for out- 
standing charges to be taken into considera- 
a or a sentence to be passed upon him, the 
ding judge should make it clear that this 
one only if the ara admits the 
pet of those c es.—R. v. BERKOFSKY 
(1935), 25 Cr. App. Rep. 66, C. C. A. 


Vol. XIV.—Criminal Law. 


(1931), 23 Cr. | 5089b. —— Charges which ought to have been 


view of | 


Cases 5046e—5116d. 


considered in court below.]—In a proper 
case, with the consent of applt., the ct. in 
awarding sentence will take into account 
outstandi charges which ought to have 
been considered in the sentence of the ct. 
below.—-R. v. MACMILLAN (1921), 16 Cr. App. 
Rep. 3, C.C. A. 


5089c. Jurisdiction io try other offences neces-~ 
sary.]—The prisoner was convicted at quarter 
sessions of theft. In passing sentence, there 
was taken into account a charge of forgery & 
a charge of obtaining money by false pre- 
tences in Ireland :—Held: as the ct. of 
quarter sessions had no jurisdiction to try 
the charge of forgery, & no jurisdiction 
over the offence committed in Ireland, it was 
wrong to purport to take into acc ount such 
ea —R. v. Warn, [1937] 4 All BH. R. 
327; 158 I. T. 155; 102 J. P. 463; 54 
rT, T, R. 182; Sl Sol. Jo. 1041; 26 Cr. 
App. Rep. 115; 36 1. G. R. 19, C. C. A. 

5092a. Duty of police to supply list of charges. ] 
—Appcet. had been convicted at quarter 
sessions of larceny & had been sentenced to 
flve years’ penal servitude. Offences which 
he admitted & which were other than those 
charged against him in the indictment were 
taken into consideration by the ct. of quarter 
sessions in passing sentence. He applied for 
leave to appeal against his sentence :—Held : 
as it was difficult to see what other cases had 
been taken into consideration by the ct. of 
quarter sessions in passing sentence on appct., 
it would be convenient if in such a case the 
police would file sat the ct. of trial a list 
showing (a) the places where the other 
offences had been committed ; (b) the dates 
& (c) the nature of such offences ; (ad) if 
possible, whether or not warrants had been 
issued in respect of such offences.—R. v. 
Hioxks (1924), 88 J. P. 68; 18 Cr. App. Rep. 
11, C. C. A. 

5092b. Other court should be informed before sen- 
tence passed.}—R. v. TayLor, No. 531 4a, post. 

5097a. ——— »--R. v. PEACH (1925), 19 
Cr. App. Rep. 58, C. C. A. 

5099. Add. Annotation :—Refd. R. v. Peace (1925), 
19 Cr. App. Rep. 58. 

5108a. Mistake of law J—R. v. Gibson (1980), 22 
Cr. App. Rep. 13, C. C. A. 

5110a. Great provocation.) — R. v. CarR- 
MICHAEL (1930), 22 Cr. App. Rep. 142, C.C. A. 


5110b. J—R. v. CuRTIS (1932), 23 Cr. App. 
Rep. 158, C. C. A. 

51112. .]—There is no rule of law or practice 
that a co-prisoner should receive a lighter 
sentence, in view of his giving evidence for 
the Crown.—R. v. O’DARE, Davis & MORTON 
(1927), 20 Or. App. Rep. 79, O. O. A. 

5116a. Long interval free from spsow (1927), 
Sentence mitigated.—R. v. Hopson (1927), 
20 Cr. App. Rep. 11, C0. C. A. 


5116b. Inability to obtain work.}—R. v. POMFRET 
(1931), 23 Cr. App. Rep. 31, C. 0. A. 


5116c. Attempt to earn honest living. |—Sentence 
reduced in view of a period of honest work.— 
R. v. Martin (1931), 23 Cr. App. Rep. 52, 


Cc. C, A. 

5116d. ———.}-Mitigation of ape cme in view of 

a period of honest work.—R. PHILLIPS 
(1931), 23 Cr. App. Rep. 127, O. 6, ‘A. 
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Cases 6119a—5181. 


5119a. gy er se treated as first 
offenders, neces reduced.—R. v., 
SEATON & FLANAGAN (1928), 20 Or. App. Rep. 
192, 0. 0. A. 

5125a. rary a v. Cox (1924), 18 Or. App. Rep. 
162,C,0C. A 

5125b. 1B. v. HURRELL (1926), 19 Cr. App. 
Rep. 89, C. C. A. 


5125c. -}—R. v. Ward (1926), 19 Cr. App. 
Rep. 126, C. C. A. 


Si26d. -}—Sentence reduced, although the 
case was serious, in view of the fact that it 
was prisoner’s first offence, & on account 
of her youth.—R. v. Cuick (1925), 19 Cr. 
App. Rep. 57, C. C. A. 

5125e. ——-.}—R. v. GREENWOOD (1929), 21 Cr. 
App. Rep. 186, C. 0. A. 























§126f. -}+—R. v. Woop (1930), 22 Cr. App. 
Rep. 58, C. C. A 

5125¢g. J—R. v _ Frise (1931), 22 Cr. App. 
Rep. 191, C. OA 

5125h. I—R., v . VARLOW (1931), 22 Cr. App. 
Rep. 189, C. CA 


5125j. ——.}-—-R. »v. Bers, QuinT, & CRESSET 
Trust, Lrp. (1931), 23 Or. App. Rep. 10, 
“OC. 0. A, 

5125k. ——.}—R. v. Witson (1981), 23 Cr. App. 
Rep. 104, 0. C. A. 


5125). ———.]—R. v. ORMESHER, (1932), 23 Cr. 
App. Rep. 172, 0. C. A. 

5129a. ———_ ———.]—R. v. Houmss (1931), 23 Cr. 
App. Rep, 46, 0. O. A. 

5148a. -]-— Sentence mitigated in view of 
youth.—R. v. Harpy (alias Emmett) (1925), 
18 Or. App. Rep. 168, ©. 0. A. 

5148b. ——.]J—R. Vv. CHICK, No. 6125d, ante. 


51486. -}—Sentence mitigated in view of 
youth, notwithstanding prisoner had been 
detained in a Borstal institution & had also 
served a sentence of three months’ imprison- 
ment with hard labour.—R. v. LEATHERLAND 
(1926), 19 Cr. App. Rep. 85, C. C, A. 

5148d. J—R. v. GETHING (1926), 19 Cr. App. 
Rep. 112, 0. C. A. 


5148e. o}+-R. v. GREENWOOD (1929), 21 Cr. 
App. Rep. 186, C. C. A. 


5148f. ———.]—R. v. Cook (1931), 23 Cr. App. Rep. 
Cs Ax 














5148g. ——_.]—R. v. HuaHes & ApamMs (1930), 22 
Cr. App. Rep. 145, C. C. A. 

5148h. -}—R. v. FISHER (1981), 22 Cr. App. 
Rep. 191, C. O. A. 





ENGLISH AND EMPIRE Dienst SUPPLEMENT. 


alas ——.}—R. v. MorGAN (1931), 22 Cr. App. 
Rep. 177, C. C. A. 


6148k. ——_.}-R. v. Matt (1931), 28 Or. App. 
Rep. 45, C. C. A, 

51481. -—R. v. Haywoop (1931), 22 Cr. App. 
Rep. 193, C. O. A. 

5148m. ———.}—R. v. BROWN (1931), 23 Cr. App. 
Rep. 38, C. C. A. 


§148n. -}+—R. v. JONES (1932), 23 Or. App. 
Rep. 162, C. C. A. 


51480. --—R. v. HANSLOW (1932), 23 Cr. App. 
Rep. 160, C. C. A. 


5148p. -}~—R. v. TROWBRIDGE (1932), 23 Cr. 
App. Rep. 162, C. C. A. 

5148q. ——-.]—R. v. SCHOLES (1932), 23 Cr. App. 
Rep. 161, C. O. A. 


5155a. -J—R. v. HUBBELL (1926), 19 Cr. App. 
Rep. 89, 0. C. A. 


5156a. What is post office offence.]— 
Where a postman had altered the time on 
a letter in order to make it appear to have 
been sent before the result of a competition 
for which he had entered :—Held: asentence 
of three years’ penal servitude was too severe, 























. as the offence was not a post office offence 


in the ordinary sense.—R. v. TANNER (1910), 
6 Or. App. Rep. 62, C. C. A. 


5170a. Failure to make restitution—After post- 
ponement.|—The ct. does not approve of a 
sentence being increased because, after a 
ostponement, prisoner has failed to make 
er restitution.—R. v. PRITCHARD (1929), 

21 Cr. App. Rep. 152, 0. C. A. 


5173. Add. Annotation :—Refd. R. 
Morriss (1926), 184 L. T. 635. 


5174. Add. Annotation :—Refd. R. 
Morriss (1926), 184 L. T. 635. 


5175. Add. Annotation :—Refd. R. 
Morriss (1926), 134 L. T. 635. 


5175a. .-}—There is no rule of law or of 
practice forbidding a sentence of simple 
imprisonment being given to follow a sentence 
of two years’ imprisonment with hard labour. 
—R. v. Roperrs & Morriss (1926), 134 
L. T. 685; 42 T. L. R. 873; 28 Cox, C. C. 
150; sub nom. R. v. Morriss, 90 J. P. 84; 
42 T. L. R. 373; -70 Sol. Jo. 426; 19 Cr. 
App. Rep. 75, C. C. A. 

5180. After this case add :— 

Substitution of penal servitude.]—See 
Penal Servitude Act, 1926 (c. 58). 

5181. For “‘ in the case of consecutive sentences ”’ 
read ‘‘ in the case of concurrent sentences.”’ 


v. Roberts & 
v. Roberts & 


v. Roberts & 











PART XIII. SECT. 2, SUB-SECT. 5.-—A. 


ak. Station in life-—-No ground for 
mitigation. )-—--The sentence for criminal 
nogligence in driving a car cannot be 
affected by tho etation in life of the 
accused,.—R. v. Cakk, [1937] 3 D. L. R. 
537; O. R. 600 0; 68 Can. C. C. 343.— 


CAN. 
‘ PART XIII SECT. 2, SUB-SECT. 5.—C. 
6142 li. —— iS uenee mitigated 


in view of youth.—-R. ve. Horrer & 
GLAVEEN (1924),57 N.S..R. 438.—CAN. 

5142 iii, S.P.— R. vo. Hamilton 
(1925), 58 N. 8S. R. 46.—CAN. 


PART Bag SECT. 2, SUB-SECT. 6. 
of aggravating circum- 


stances.) j—While veving circum- 
ces accompan partioular 


offence, such as the age of the victim 
& the character & previous record of 
the accused, are matters which may 
ve aie ta aoe eeepc rise 
verdic etermining the a Propet 
unishment, all such matters 

© Fite Bho the ct. popes oe 

v. PILUK (JOHN), v. 
Og Bion (ren), R. o. WORDMIUR, (1933) 
- R. 56; 60C.C.C.9 

a ———, ]—In ene gare 
quantum of punishment information 
as to the general character of the 
accused & of other material tim - 
stances may be given after conviction, 
even though not in the form of evi- 
dence proper, & it follows that where 
the accused has pléaded 
evidence been given 

magistrate may hear a 
from a police officer of the facts gathered 
by him in his investigation of the 
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crime, but all such information or state- 
ments must be given in the pressure of 
the accused & his right to challenge them 
should De Mage dhe &, if he eeerceee 
that r proper proof should be 

requirec ae the information so obtained 
should be ignored in ths W.'W, Be 

—R,. v. MARKOFF, eae 
ean net aw 7 Can. 


PART XIII. SECT. 8, SUB-SECT. 1. 


5182 i. Cone pple ala 
prison: penal 
prisoner ha So ioen toaa cal are 
two charges, e ot. sentenced 


five years’ penal servitude in 

of the first charge & to im Deorenent 

for one year in respect of the second 

pecpind the he sentences to run con- 
ra rk M. ADVOOATE v. CARSON, 

[1927] C. »} ) 70.—S8COoT. 


5184. Add. Annotation :—Retd. R. v. 
(1926), 185 L. T. 64, 


5190a. .]—The term of a sentence must 
the serving of a remanet.—R. »v. 
ARVEY (1927), 20 Cr. App. Rep. 37, 0. 0. A. 


5190b. .|—A remanet term cannot be 
oe Nee doan pe A fresh sentence.— 
v. NALL , 20 Cr. A Rep. 85, 
C. C0. A. pas 
5190c. —_—- —-—.]—A sentence of penal servitude 
to run concurrently with a remanet cannot be 
imposed.—R. v. REYNOLDS (1932), 23 Cr. 
App. Rep. 173, C. C. A. 
5190d. Powers of Prison Commissioners 
& Secretary of State.|—Neither the Prison 
Comrs. nor the Secretary of State has 
power to order the remanet of a sentence, 
either of imprisonment or penal servitude or 
preventive detention, to be served con- 
currently witb a fresh sentence.—R. v. 
POWELL (1933), 24 Cr. App. Rep. 88, C. CO. A, 
5192a. ——— Further charges which could have been 
considered on y}revious trial.—In Oct. 1937, 
applts. were se.tenced to four years’ penal 
servitude and twenty-one months’ imprison- 
ment with hard labour, respectively, for shop- 
breaking offences. In Jan. 1938, they were 
again sentenced to three years’ penal servi- 
tude and twelve months’ imprisonment with 
hard labour, respectively, for similar offences, 
& these sentences were ordered to be con- 
secutive to those of Oct. 1937. In both cases, 
the sentences were severe on account of the 
bad record of the prisoners :—Held: as the 
bad record of the prisoners had becn taken 
into account on the first occasion, the fu'rer 


Fielder 




















order was that the sentences passed upo:t | 


applts. in Jan. 1938, should be concurrent 
with the sentences passed in Oct. 1937.— 
RR. v. Amis, R. v. CAREY, [1988] 1 All FE. R. 
515; 26 Cr. App. Rep. 188, C. C. A. 

5194. Add. Annotation :—Apld. Morriss v. Winter 
(1929), 45 T. L. R. 643. 








Vol. XIV.—Criminal Law. Cases 5184—5217b. 


5194a. ——— Not interrupted by period of special 
treatment pending appeal against another con- 
viction.}—In a p roper case the ct. will order 
that the period of ‘‘ special treatment ”’ under 
Criminal Appeal Act, 1907 (c. 23), s. 14, of 
an applt. already serving a sentence shall not 
be added to that term.—R. v. Fox (1925), 
18 Cr. App. Rep. 192, C. CO. A. 








5194b. ——.}—R. Vv. HASLAM, No. 2839a, 
ante. 

5198a. —— No previous conviction.|— 
R. v. Emmorr (1928), 21 Cr. App. Rep. 42, 
Cc. C. A. 

5201a. —The ct. leans against a 








longer term of imprisonment with hard labour 
than two years.—R. v. LONa (1927), 20 Or. 
App. Rep. 101, C. 0. A. 

5208a. -]}—The fact that a convicted 
prisoner has undergone terms of penal 
servitude does not of itself justify sentence 
to a further term ; al] the circumstances of 
the case must be ’ considered, including ne 
magnitude of the latest offence.—R. v.. 
KNELL (1926), 19 Cr. App. Rep. 169, O. O. A 


5208b. ——- -——— Second offence of different 
nature.|—A previous sentence to penal 
servitude is not per se a ground for the 
infliction of penal servitude on a subsequent 
conviction, especially for an offence of a 
different nature.—R. v. Firr (1928), 21 Cr. 
App. Rep. 41, ©. C. A. 

5211a. When to be awarded under Penal Servitude 
Act, 1926 (c. ee v. ASCOLI (1927), 20 
Or. ‘App. Rep. 1 A. 

5217. Add. Annotation :-—Refd. HK. v. Townsend 
(1924), 18 Cr. App. Rep. 29. 

8217a. —— J—R. v. TOWNSEND, No. 5049a, 
ante. 

5217b. -|—-There is no rule of law or 
practice that the term of a first sentence of 
enal servitude is limited to three years.—R. v. 
BasIRE (1926), 19 Or. App. Rep. 174, 0. CO. A. 


1 A ee ete ce eR a et A NT el AN LLNS ERED 
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PART XIII. SECT. 38, SUB-SECT. 2. 


si. —— Sentence imposed 
under provincial statute.)—Sect. 3 of 
Prisons & Reformatories Act, R. 8. C., 
1927 (c. 163), & sect. 42 (2) of Peni- 
tentiary Act, R. S. C., 1927 (c. 154), 
which provide that a term of imprison- 
ment shall, unless otherwise directed in 
the sentence, begin to run from the 
date of the sentence, do not apply to 
sentences imposed under a provincial 
statute unless the provincial statute 
itself, either directly or indirectly, 
makes them applicable. At common 
law the period of imprisonment is 
reckoned from the time the defendant 
is received into custody.—HIRSCH v. 
ANDERSON & WEDDERSPOON, [1930] 1 
WwW. W. R. 405; 2D. L. R. 576; 53 
Can. C. C. 359; 24 8.1L. R. 358.— 


CAN. 

t i. —— Release on batl—Whether 
time counts.}—Ke Hoop, {1928) 1 
D.L. R R. 624; 49 Can. Crim. Cas. 191; 
59 N. S. R. 471. — CAN. 

sy. Of accused acquitted on ground of 
tneanit punts of Lieutenant-Gover- 

nor.}— COLEMAN (N. 8.) (1927), 
47 Can. Grim. Cas. 148.—CAN 

SZ. ae sentences— Prisons ad 
cE an i a oe ct, R. S. C., 1927, a. 26 
—Crim ee 8. 242 (3). KR. v. 
Oupinun Font) (1929), 52 Can. Crim. 
— 318.—CAN. 

Power of court under Penal 
Servitude Act.}—Opinion, that under 
eene Servitude ° ‘Act, 1891 (c. el 

1 (2), a judge of the High Ct. 





power to award imprisonment on @ 
conviction under Coinage aioe 
Act, 1936 (c. 16), 6 ( 

vo. HM. ADVOUATE, (1937] S. C. (J.) 27. 
-—SCOT. 


PART XIII. SECT. 3, SUB-SECT. 4, 
f i. -——— -}—Ou a con- 
viction ou a charge of robbery with 
violence the judge ordered prisoner to 
be whipped, &, not having stated the 
number of times he was to be wh fen: 
provided for thls in the record of con- 
vietion in prisoner’s absence :—ileld 
the sentence was not illegal.—R. v. 
Huaurs (1924), 35 B. C. RR. 56.—CAN. 
gi. —— Seduction offences.)—The 
maximum punishment under Criminal 
Code, 8. 213, Pp ipiah toatl tar hibew 9 ing is 
not authorised & cannot be added to 
the punishment woe —R. ov. 
HrrscuH, [1924] 2 342; 42 
Can. Crim. Cas. 153.—CAN 
gii. ——— Assault—By young 
aint sizteen.}—MACKAY ©. 
11923] 8. C. (J.) 16.—8COT. 
6230 i. —— First offendera.)— Cir- 
cumstances in which :—Held: whip- 
ping should not be imposed on a first 
offender only twenty years old.—R. wv. 
WHEPDAL® (Saak.), Pate Fy Ww. W. R 
704; 49 Can. Crim. Cas —OAN. 


PART XIII. SECT. 3, SUB-SECT. 5. 
f court. }—HaLirrax 

Corp Brown (1885), 18 N. 8. R. 

(6 R. 7 a.) 103.—CAN. 

——.}—Where an offence is 
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erson 
AMB, 








punishable by imprisonment for more 

than five years, & sentence of a fine & 

oe risonment in default of payment 
mnproper.—It, wv. ie ar Toa fae 

43 Can. Crim, Cas. 11; 195 

1653 [1925] 1 W. W. ht. 2p GAN. 


h iif. Jurtadiction of Supreme 
Goat. }—Applt. was tried in the 
Supreme Ct. of the Northern Territor 
on an information ea fae him wit 
maliciously publishing © defamatory 
libel, was convicted & was sentenced 
to ay a fine & directed to be {mprisoned 
until the fine was paid :—-Held: apart 
from etatutory res riction the direction 
for imprisonment was lawful, & the 
direction was not made unlawful by 
Criminal Law Consolidation Act, 1876 
(S. A.), 88 365-367, for the enfurce- 
mont of fines.—- MCKINNON ». It. (1927), 
40 Cc. L. KR. 217.—AUS. 

m {. —— Fine not patd—Warrant 
not acted on for Hage years, Dy ds 
after years upheld Sa - Monp- 
SHEIN an.), [1927] 1 D. *R. 964; 
(1927]1 W. W. R. 101; 47 ‘Gan Crim. 
Cas. 63.—CA e 
a ie veg for Apaaraeliiee of illHary 

0 e may not order i Mending 
private individual.J—R. oo. NGLAND 
Ca 43 Can. Crim. Cas. 11; Ny 
Sask. L. R. 165; [1925)1 W. W. R 
237.—CAN. 

sa. Reduction of Pes 
Effect of—On person by 
—-LEVINE 0. Waren (Ont) fine paid 
47 Can. Crim. Cas 


sc. Right of muntctpality to fine. }— 





Cases 52388a—5255. ENGLisH AND Emprre Dicest SUPPLEMENT. 


5238a.———- Power of court to call for expert 
reports.|;—R. ». Hopss (1928), 21 Cr. App. 
Rep. 14, C. 0. A. 


5289a. When justified—Necessity for compliance 
with statute.|—-The mere fact that accused is 
within the statutory limits of age does not 
justify a sentence to Borstal discipline ; the 
other statutory conditions of Prevention of 
Crime Act, 1908 (c. 59), s. 1 (1), must be 
fulfiled.—R. v. Srpnson & WINTERBOTTOM 
(1930), 22 Or. App. Rep. 18, C. C. A. 


5239b. -}—Whether a young offender is 
a person ‘‘ of criminal habits & tendencies ”’ 
or in “ association with persons of bad 
character,’’ within Prevention of Crime Act, 
1908 (c. 59), s. 1 (1) (b), is a question of fact in 
each case; but, semble: the evidence of 
such facts must be clear & certain: trifling 
offences or casual association with one 
criminal are not sufficient to satisfy the 
statute.—R. v. CONNELL & IRVINE (1930), 
22 Cr. App. Rep. 102, C. C. A. 


5289c. -}—R. v. rege (1981), 23 
Or. App. Rep. 55, 0. C 


5239d, ——— o—A sive of offences com- 
mitted on the same day are not conclusive of 
‘criminal habits or tendencies’’ as they 
‘ might be if they had taken place at some 
intervals of time.—R. v. STEWART (1931), 23 

, Cr. App. Rep. 61, 0. C. A. 


5289e. -}—In certain ircumstances the 
very nature of the offence of which a young 
offender is convicted may justify a ct. in 
drawing the inference that he is of ‘ criminal 
habits or tendencies,” & accordingly amenable 
to a sentence of detention in a Borstal 
institution.—R. v. WALDING (1981), 144 
L. T. 672; 22 Cr. App. Rep. 178; 29 Cox, 
O. CO. 283, O. C. A. 

5289f. ———.]-—-R. v. BILLER (1938), 
272; 82 Sol. Jo. 1082, C. C. A. 


5240. Add. Annotation :—Refd. R. v. 
[1930] 1 K. B. 741. 


5240a. ——— Misstatement of age—Subsequent true 
statement & good conduct—-Sentence changed 
in favour of detention in Borstal.]—R. v. 
CURRAN (1930), 22 Cr. App. Rep. 67, C. C. A. 
5240b. ——— Time for ascertaining age—Date of 
sentence.}—Where an accused person is con- 
victed at petty sessions & remitted to 
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Scoffin, 


B244b. 


uarter sessions or assizes for sentence under 
iminal Justice Administration Act, 1914 
(c. 58), s. 10, as amended, the material time 
at which to ascertain his age in connection 
with the power of the ct. to order his de- 
tention in a Borstal institution is that when 
sentence is passed, not that of his con- 
viction.—R. v. ScoFFIn, [1930] 1 K. B. 741; 
09 L. J. K. B. 521; 1438 L. T. 121; 46 
T. L. R. 311; 74 Sol. Jo. 216; 29 Cox, O. Cc, 
151; 22 Cr. App. Rep. 27, C. 0. A. 
5241a. Youth of prisoner.]|—-Detention in a 
Borstal institution substituted for a sentence 
of imprisonment with hard labour passed on 
a boy sixteen years of age.—THORPE’S CASE 
(1918), 18 Cr. App. Rep. 176, C. ©. A. 


5241b. ——— -/—R. v. RANKIN (1932), 23 Cr. 
App. Rep. 200, C. C. A. 

5243a. — .]|—Sentence of detention 
quashed.—R. v. SMEE (1928), 20 Cr. App. 
Rep. 192, 0. C. A. 

52444. Sentence manifestly excessive.|—R. 
v. GORE (1929), 21 Cr. App. Rep. 175, C. C. A, 

./—R. v. THOMPSON (19381), 23 

Cr. App. Rep. 76, C. C. A. 

-+—-R. v. PHELPS & ROBERTS 

(1931), 23 Cr. App. Rep. 77, C. C. A. 

§244d. Corruption of others in Institute 
likely.]|—-The ct. will not permit youths with 
very bad records, who are likely to corrupt 
others, to be sent to Borstal institutions.—R. 
v. KNEALE (1931), 23 Cr. App. Rep. 78,0.C.A. 


5246a. .}—As a general rule, the term 
of detention in a Borstal institution should be 
three years.—R. v. REVILL (1925), 19 Cr. 
App. Rep. 44, C. C. A. 

5246b. -|—Term of detention in a 
Borstal institution increased to the maximum 
in applt.’s own interest.—R. v. FRIER (1927), 
20 Cr. App. Rep. 30, C. C- A. 


5252a. Report of Prison Commissioners—Duty to 
state reasons. |—The Prison Commissioners in 
reporting, under Prevention of Crime Act, 
1908 (c. 59), s. 1 (1), that a case is not suitable 
for Borstal treatment would do well in future 
to attach their reasons.—Hh. v. NAYLOR, [1937] 
2 All KE. R. 379; 81 Sol. Jo. 379 ; 26 Cr. App. 
Rep. 77, C. OC. A. 

§255. Add. ‘Annotation :—Apld. R. v. 
(1924), 18 Cr. App. Rep. 127. 












































Baxter 


A municipality has a right to fines 
where it has paid any part of the 
ex cee of proceedings, whether the 


u r the Ot. of Appeal ances 
he fines. Or v. A.-G 
ONTARIO ite DL. R. "7135! 
60 0. O. 0, 401.— CAN. 


af. Fine under Excise Act—Whether 
peepery of Dominion or Province.}— 
was convicted by an Ontario 
magistrate under seot. 176 of Excise 
Act, K.S.C., 1927, & sentenced to 
imprisonment for one month a@ fine 
of $200, & in reer of pa t, toa 
further term of Pens for six 
months. He served the definite term 
of one month’s imprisonment in the 
common o] ae orth Bay & was 
then t Burwash Industrial 
Farm, an ouotion maintained & 
administered by the Govt. of Ontario. 
While there, the fine of $200 was paid 
to that institution & the money was 
transmitted to the Treasurer of Ont. 
from whom it was demanded by the 
Comr. of Excise on behalf of the 
Receiver General of Canada. This 
action wus brought to determine the 


ownership of the money :—Held : 


a consideration of sect. 1036 ‘of The 
Cri al 


Code, sect. 133 of Excise 
Act, & sect. 40 of Prisons & Reforma- 
tories Act, 1927, the money in question 
is the property of | of ae Majesty in the 
right of minion.—R. v. A.-G. 
FOR ONTARIO, {1934] Ex. C. R. 25; 
3D. L. R. 483; 61C. C. C. 359.—CAN. 


PART XIII. SECT. 8, SUB-SECT. 8. 


sg. Under Probation of Offenders 
Act, 1907 (c. 17).)-—A Hoensed publican 
pleaded guilty to opening his licensed 
Pee for the sale of intoxicating 
iquor during prohibited bours. His 
house was well conducted, & this was 
his first offence. The magistrato 
having given deft. the benefit of the 
above Act:—Held: as there was 
nothing in the evidence as to character 
to bring the case within sect. 1, & the 
offence was not a trivial one, & there 
were no extenuating circumstances, 
the magistrate was not correct in law 
in giving deft. the benefit of the Act. 

efore a m trate deals with a 
case under the above Act, he should be 
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satisfied that the case falls under one 
of the specific heads of sect. 1, & should 
state explicitly on which of the grounds 
he relies if he exercises tho discretion 
conferred on him by the Act.—GILRoY 
v. Nagai (1926) I. R. 482.—IR. 

** Suspended sentence ''—Mean- 
ap w of.}—The expression as used in 
Criminal Code, s. 1081, does not mean or 
infer that sentence must be passed & 
its operation then suspefided; it 
means that no sentence be passed 
unless & until the offender is called 
upon to appear & receive Jucement. — 


R. v. HrrRace, {1 ey 2W. . 342; 
42 Can. Crim. 153. oan 
sd. Release on probation—No er 


to tmpose fine.}— Where an offender is 
released on probation under Criminal 
Procedure Baie 8. 562 the position 
of a fine is illegal—Karm BAakHSH 
R. (1928), t. L. R. 10 Dah: 722. IND. 
sf. Applicable to first offenders.j—— 
The system of indeterminate sentences 
& parole is primarily a Hioep le to first 
offenders, & not to ae ne 0 er ci 
—R. wv. BOND, peel? D.L. R. 479; 
QO. R. 535; 68 Can. C C. 1.—CAN. 


5257. Add. Annotation :-~Consd. BR. rv. 
[1938] 2 Al] k. R. gis. 


5258. Add. Annotations :—Folld. R. v. Dean (1924), 
18 Cr. App. Rep. 21. Consd. 2. v. Triffitt, 
[1938] 2 All EK. R. 818. Refd. Re Hector 
Whaling, Ltd., [1986] Ch. 208. 


5261a. ee ee ee ——.}—R. v. DEAN, No. 3166a, 
ante. 


5269. Add. Annotation :—Refd. R. v. Hayward 
(1927), 187 L. T. 64. 


5274a. ~---The accused was 
charged, in addition to a charge of a sub- 
stantive crime, with being a habitual criminal. 
Upon appeal the objection was taken that no 
proof of the service of the notice appeared 
upon the transcript of the trial, although a 
copy of the notice, dated more than seven 
days before the date of the trial. was with the 
papers before the ct. No objection was taken 
at the trial to the omission of the proof of 
service :--~Held : the omission to prove the 
service of the ni tice was not a matter which 
could affect the Jadgment of the et. upon the 
appeal.—R. ov. Tirarrvrr, [1988] 2 A BR. R. 
SIS; 1590. E98; 102 J.P. 388 3 54 TR. 
1012; 82 Sol. Jo. 477 3 386 1. G. R. 517 26 
Cr. App. Rep. 169, C. C. A. 

Annotation >-—Expld. Ro». Vale, (1938) 8 AIL E.R. 355,00 A. 


5279a. —— Effect of failure to refer to 
remanet.]—R. v. Murray, No. 5309a, post. 


5279b. —— Allegation of crime—No con- 
viction or admission.]—(1) In the statutory | 
notice which must be served uaper Fre- | 
vention of Crime Act, 1908 (c. 59), 5. 10 (4), 
upon @ person whom it is intended to charge | 
with being a habitual criminal, the prosecu- | 
tion are entitled to include an allegation 
that the accused has committed a crime, 


Triffitt, 





F letememnaneed 














although he has neither been convicted of | rog9, _ 


that crime nor admitted his guilt in respect 
of it. 

(2) The argument... is that the judge 
ought not to have discharged the first jury, 
but the judge in so doing exercised his dis- 
cretion & we have no power to interfere with 
the exercise of that discretion, which was 
exercised entirely in the interests of the 
accused (HEWART, L.C.J.).—R. v. BEADELL 
(1933), 77 Sol. Jo. 158; 24 Cr. App. Rep. 
-C. A. 


9 








0279¢c, Misdescription of one offence. ]-— 
In the statutory notice served under Pre- 
vention of Crime Act, 1908 (c. 59), s. 10 (4), 
on a prisoner who was to be charged as a 
habitual criminal, in the case of one of the 
three previous convictions on which it was 
intended to found the charge the offence was 
described as ‘‘ attempted shopbreaking & 
being in possession of housebreaking im- 
lements,’’ whereas in fact the prisoner had 
een convicted of attempted shopbreaking 
& being found by night armed with an 
offensive weapon with intent to break & 
enter a shop. The date of the conviction, 
the ct. of trial, & the sentence were correctly 
set out :—Held: the prisoner had not been 
misled by the wrong description of the 
offence, & the notice was not thereby in- | 


a en a ae 


4 


5283. w4dd. 


5290b. Plea 


5290d. ——— 


Vol. XIV.—Criminal Law. Cases 5257-—-5290d. 


validated.—R. v. WHELAN (1984), 24 Cr. 
App. Rep. 189, C. CO. A. 


56282. Add. Annotations :-—Consd. R. »v. Norman, 


{1924] 2 K. B. 315; R. v. Triffitt, [1938] 2 
All K. R. 818. 

«Annotation :——Consd. 
[1988] 2 AN EK. R. 818. 
5283a. ——— Nothing must be stated to jury 
about charge until substantive offence dealt 

with.}—R. v. TYREMAN, No. 5859b, post. 


5284a, ———- -.]-—The prisoner in this case was 
put up to plead, & pleaded guilty to certain 
charges against him. He was also charged 
with being a habitual criminal. On the next 
day, before another ct., he was dealt with 
both on his plea of guilty & on the charge of 
being a habitual criminal. He appealed, 
alleging that these facts brought his case 
within the decision in h. ve Triffitt, & that 
his conviction as a habitual criminal should 
be quashed :—-//eld : as the proceedings on 
the first day were merely putting the prisoner 
up to plead, there was no irregularity in 
them, & the convietion must stand.--R. v. 
VALE, [IO88) 3 AHA. R. 355: 159 LT. 360; 


R. uv. Triffitt, 








102 J.P. 426; 54 L.'R. RR. 1014: 82 Sol. Jo. 
715; 3861. G. BR. 522; 26 Cr. App. Rep. 


Is7, CG. CU. A, 


5285a. ——— |—An allegation of being a 
habitual criminal ought to be tried.—R. v. 
NAsH (1927), 20 Cr. App. Rep. 1, 0.C. A. 

Annotation :—Folld. R. v. Rutt (1928), 20 Cr. App. Rep. 


1 
5285b. —-— J|—R. v. Rurr (1928), 20 Or. 
App. Rep. 186, 0. ©. A. 
0288. Add. Annotation :—Folld. R. v. Lonsdale 
(1930), 47 T. L. R. 80. 


5288. Add. Annotation :—N.F. RF. 
(1930), 47 T. L. R. 80. 


-|---No two or more persons 
should be tried together on charges of being 
habitual criminals, even though they have 
been included in one indictment for the 
purpose of trial for the crime of which they 
have been convicted immediately before the 
preferring of the charges of being habitual 
criminals.—-R. v. LONSDALE, [1931] 1 K. B. 
191; 100 L. J. K. B. 212; 144 L. T. 192; 
47 T. L. R. 80; 29 Cox, C. C. 209; 22 Cr. 
App. Rep. 122, C. ©. A. 


5290a. Admission of being habitual criminal— 
Duty of court to explain sean mah an 
admission of being a habitual criminal is 
accepted, it should be made clear to prisoner 
that the allegation is that he was a habitual 
criminal at the time of his arrest.—RH. v. 
DONOVAN (1925), 19 Cr. App. Rep. 2, C. C. A. 


of gullty-—Meaning should be 
explained.]—A plea of guilty on the allegation 
of being a habitual criminal should not be 
accepted until its meaning has been explained 
to the prisoner.—R. v. WaLLace (1929), 21 
tr. App. Rep. 70, C. 0. A. 








v. Lonsdale 





5290c. Direction to jury——Necessary contents. ]— 


R. v. DINSDALE (1926), 19 Cr. App. Rep. 123, 
C. C. A. 

J—R. v. WHALE (1927), 20 Cr. 
App. Rep. 153, C. O. A. 








PART XIIL SECT. 4, 8UB-SECT. 8.—A. 


sx. By accused to rebut charge—Though 
previous sentence of preventive detention 


proved.}—Where accused is cher get 
under Prevention of Crime Act, 1908, 
with being @ habitual criminal, & it 
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is proved that he has on a previous 
oceasion been found to be a habitual 
criminal & has been gentenced to 





Cases 5290e—5312a. . HNGLISH AND Empire Diaest SUPPLEMENT. 


5290e. Objection to statutory notice—Discharge of | 5308a. 


jury.J—R. v. BEADELL, No. 5279b, ante. 
5290f. Representation by counsel.J—R.  v. 
ANDREWS, [1938] 4 All IE. R. 869, C. C. A. 


5299. Add. Annotation :—Refd. R. v. Stokell 
(1924), 18 Cr. App. Rep. 155. 
5800. Add. Annotation :—Consd. R. v. Stokell 


(1924), 18 Cr. App. Rep. 155. 


5308a. ———.]|—-During the trial of accused as a 
habitual criminal the judge asked a police 
witness whether he knew anything of accused 
beyond his participation in the substantive 
offence which accused had confessed. The 
answer was: ‘‘I know he has been asso- 
ciating with convicted persons.’ Associa- 
tion with convicted persons was not one of 
the grounds set out in the statutory notice 
to accused :—Held:; evidence of facts not 
included in the statutory notice to accused 
must not be given at the trial by the prosecu- 
tion or by any of its witnesses, & the con- 
viction as a habitual criminal must be quashed. 
—R. v. BAXTER (1924), 182 L. T. 256; 27 
Cox, CO. C. 689 ; 18 Cr. App. Rep. 127, C. C. A: 

5803b. ~/—No misconduct, whether criminal 
or not, may be given in evidence on the trial 
of an allegation of being a habitual criminal 
unless the statutory notice thereof has been 
served.—R. v. STOKELL (1924), 18 Cr. App. 

‘ Rep. 155, C. C. A. 

5803ce. ———.]—R. v. TyrREM N, No. 5359b, post. 

5308d. .|—Evidence that accused is an 
associate of thieves is not admissible, as an 
allegation of being a habitual criminal, unJess 
notice has been given of it.—R. v. YARWOOD 
(1928), 21 Cr. App. Rep. 25. C. C. A 

5808e. ——— Unless verdict unaffected by admission 
of other matters.]|—-Despite irregular admis- 
sions in evidence of offences not in the list 
of the statutory notice to persons alleged to 
be habitual criminals, the ct. may refuse to 
interfere if it is satisfled that in the absence 
of such evidence the jury would have found 
the same verdict.—R. v. HERBERT (1931), 23 
Or. App. Rep. 123, C. C. A. 

5304. Add. Annotation :—Consd. R. v. Triffitt, 
[1938] 2 All KE. lt. 818. 

5304a. Admission of offence made before trial— 
For particular purpose.|—When a prisoner is 
charged with being a habitual criminal an 
admission by the prisoner that he has com- 
mitted an offence made before the trial may 
be given in evidence at the trial, & cannot be 
excluded on the ground that it was made 
for some particular or limited purpose.—R. 
v. WILLIAMS (1929), 141 L. T. 544; 21 Or. 
App. Rep. 121; 28 Cox, C. C. 654, C. C. A. 

5304b. Must go to question whether prisoner 
habitual criminal when charged.}—R. v. 
WINN, No. 5355a, post. 

5807. Add. Annotation :—Consd. 
(1927), 187 L. T. 64. 








R. v. Hayward 


aes ment 


preventive detention, the jury are not ; charged 
bound to convict him; the acoused {| Act, 1903, 
is entitled to lead evidence to show that 
he is not, at the date of the charge, a 

habitual criminal, & it is for the 


to determine, as a question of jury 


under Prevention of Crime 
with be 


crimin , Criminal 

Act, 1887, a. 67, does not apply, & the 
sched. of previous convictions appended 
to an extract conviction which 





-}]—When accused is charged with being 
a habitual criminal, the three convictions 
forming the basis of the charge under Pre- 
vention of Crime Act, 1908 (c. 59), s. 10 (2) (a), 
must be strictly proved ; but evidence of 
other convictions may be given, without 
production of the record & evidence identify- 

- ing accused with those convictions, as ‘‘ evi- 
dence of character & repute’’ under sect. 
10 (5), on the question whether accused is or 
is not leading persistently a dishonest or 
criminal life. Even apart from the statutory 
provision, such evidence can be given if 
there is any evidence that accused has 
admitted the convictions.—R. v. HAYWARD 
(1927), 1387 L. T. 64; 28 Cox, C. O. 842; 
sub nom. R. v. HAYWARD, R. v. LAWRENCE, 
43 T. L. R. 356 ; 20 Cr. App. Rep. 33, O. 0. A. 


5309a. Conviction in Scotland.]—(1) Upon a 
charge against a person in England of being 
a habitual criminal under Prevention of 
Crime Act, 1908 (c. 59), s. 10, @ previous 
conviction of that person in Scotland upon 
indictment of a crime may be proved as one 
of the three previous convictions of a crime 
which must be proved against him under 
sect. 10 (2) before he can be found to be a 
habitual criminal, provided that the offence 
of which he was convicted in Scotland would 
also be a “ crime’’ in England within the 
definition of that expression as set out in the 
Sched. to Prevention of Crime Act, 1908 (c. 59). 

(2) The notice of intention to charge the 
prisoner with being a habitual criminal 
wrongly stated the particulars of one of his 
previous convictions in that the sentence was 
for two years’ imprisonment plus a period 
of 522 days remanel, & in the notice there 
was no information as to the remanet :— 
Held: the notice sufficiently informed the 
prisoner of what was alleged against him & 
was therefore a valid notice.—R. v. MURRAY, 
[19382] 1 K. B. 599; 146 L. T. 487; 48 
T. L. R. 255 3; 76 Sol. Jo. 166; 29 Cox, C. C. 
441; 23 Cr. App. Rep. 166; sub nom. R. v. 
MORRISON (1932), 101 L. J. K. B. 257, C. C. A. 


5312a. ——~ -——.]—Applt. was convicted of 
shopbreaking, & was sentenced to three 
years’ penal servitude. He was also found 

_ to be a habitual criminal on the ground that 
he had been convicted on_three previous 
occasions & that he was leading persistently 
a dishonest or criminal life, & he was sen- 
tenced to five years’ preventive detention. 
In Sept. 1923 applt. was sentenced to 
twelve months’ imprisonment as a suspected 
person, & he was released on July 23, 1924. 
From Sept. to Dec. 1924 he was in honest 
employment. He committed the shop- 
breaking for which he had now been sen- 
tenced on Jan. 2, 1925:—Hed: it was 
questionable whether, on these facts, the jury 
could properly have found applt. to be a 





with being a habitual criminal who 
gave evidence on his own behalf laid 
himself open to cross-examination upon 
his whole rd, examination on a 
conviction wenty- seven years prior 
to the date of trial, in the absence of 


a habitual 
ure ieootlane) 


whether, on the whole evidence | competently proved cannot be used as | reference to a period of seven years 

adduced, the coh has or has not | evidence o ose Ste ee for the | subsequent to his liberation in which 

been established.—M‘DONALD v. H.M. es of eA At -— {| no conviction had been recorded 

ADVOOATE, {1929} 8S. O. (J.) 76.—SCOT. Donn eel ¥ mM: Recourse: {1930] | against him, was so poruaicial « parte to be 
8. - 1 (J).—S fatal to a oconvic 
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5807 i. ——-.}—Where a person is 


Fake 


“twenty- “seven years 
pes j—Held : while a person charged 


H. bia a (1937] S 8. C. Gd.) I 100. 
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habitual criminal, but if they had done go it | 53550. ~-—— —-—.]—-On the charge of being a 


must be on a direction to them that the burden 
of proof always rested on the prosecution to 
show that during the relevant period applt. 
had been leading, persistently, a dishonest 
or criminal life; as there were passages in 
the summing up which might have conveyed 
tothe jury that, when the prosecution had gone 
a certain length, the burden rested on applt. 
to show that he had turned over a new leaf, 
the conviction must be quashed.—R. v. 
DRISCOLL (1925), 89 J. P. 104; 41 T. L. R. 
425; 18 Cr. App. Rep. 184, C. C. A. 

6812b. |—A jury tryi the issue of 
being a hableual driuinal © not must be 
expressly warned, where the Crown proves 
such a previous finding, that the onus of 
proving that the accused is still a habitual 
criminal at the material period rests on the 
Crown & not that of disproving it onhim.—RB. v, 
KNIGHT (1929), 21 Cr. App. Rep. 72, C. ©. A. 


5314a. ——.]—(1) On the trial of an allega- 
tion that prisoner is a habitual criminal the 
direction that if the three ‘statutory con- 
victions are prc:ved, he must be so found, is 
incorrect: his whole career must be con- 
sidered by the jury. 

(2) When a ct. in passing a sentence takes 
into account charges pending in another ct., 
the latter ought to be informed thercof, 
before passing sentence upon such other 
charges.—R. v. TAYLOR (1926), 19 Cr. App. 
Rep. 146, C. C. A. 

5319a. —— ——.!—R. v. Haywarr, No. 
5308a, ante. 

5822. Add. Annotation :—Refd. R. v. White 
Shelton (1927), 20 Cr. App. Rep. 61. 
5331a. .]}—On the trial of an allegation of 
being a habitual criminal, the interval between 
the last two convictions is only one of several 
elements to be considered by the jury; 
others are accused’s silence on his Jife during 
that interval, the nature of the crime, & the 
possession of housebreaking instruments & 
their number & character at the time of 
arrest.—R. v. WHite & SHELTON (1927), 

20 Cr. App. Rep. 61, 0. C. A. 

5341a. jJ—R. v. WHITE & SHELTON, 
5331la, ante. 

5347. Add. Annotalions :—Refd. Rh. v. Lavender 
(1927), 20 Or. App. Rep. 10: R. v. White & 
Shelton (1927), 20 Cr. App. Rep. 61. 

5352a. .]—The mere fact that accused 














& 








No. 











ie acme a) 


has done honest work in his latest interval | 


of liberty is not a defence to the allegation that 
heisa habitual criminal.—R. v. Hayes (1926), 
90 J. P. 190; 19 Cr. App. Rep. 157, C. C. A, 


5355a. Duty of judge.]—(1) The 
direction on the allegation of being a habitual 
criminal must explain the merits of an 
interval of honest work in each case. 

(2) The essential question is whetber 
prisoner is a habitual criminal at the time 
when he is so charged.—H. v. WINN (1925), 
69 Sol. Jo. 574; 19 Cr. App. Rep. 1, C. C. A: 

5355b. ——.]—A direction on the allega- 
tion of being a habitual criminal must deal 
with an interval of honest work.—-R. v. 
Harry (1928), 21 Cr. App. Rep. 21, C. O. A. 

















PART XIIL. SECT. 4, SUB-SECT. 3.— 
D. (a). 


.}—To support a 
ing with 


5828 iii, ——— —_— 
charge of habitually consort 


J.B. 


reputed thieves it must be shown that 
the persons with whom the accused 
habitually consorts are thieves with 
the reputation of being thieves, but 
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habitual criminal, it is not a conclusive 
defence that accused has done honest work 
since his last release ; it is for the jury on all 
the facts, including the most recent offence 
proved against him, to say whether he was, 
at the time of its commission, ‘‘ leading per- 
sistently a dishonest or criminal life.’’—R. v. 
LAVENDER (1927),20 Or. App. Rep. 10,C. 0. A. 


5856a. Periods without conviction—Should be put 
to jury.|—R. v. MILLICHAMP (1929), 21 Or. 
App. Rep. 106, 0. C. A. 


5357. Add. Annotation :—-Consd. R. v. Norman, 
[1924] 2 K. B. 315. 


5858. Add. Annotation :—Consd. R. v. Norman, 
[1924] 2 K. B. 315. 


5359a. For the existing paragraph in original 
volume substitute the following paragraph :— 


.}— Where a person who has 
been found to be a habitual criminal & has 
been sentenced to preventive detention 
subsequently commits another crime & a 
notice is served upov him under the above 
sub-sect., the jury are not bound to find 
prisoner to be at the time when the verdict 
is given a habitual criminal. In every case 
it is a question of fact for the jury to say 
whether or not prisoner is still a habitual 
criminal, & prisoner is entitled, notwith- 
standing that he has previously been found 
to be a habitual criminal & sentenced to 
preventive detention, to cali evidence to 
show that he is not at the material time a 
habitual criminal.-—R. v. NoRMAN, [1924] 2 
IK. B. 315; 93 L. J. K. B. 8838; 1381 L. T. 
29; 88 J. P. 125; 40 T. L. R. 693; 68 
Sol. Jo. 814; 27 Cox, C, C. 6213; 18 Cr. 
App. Rep. 81, 119, C. C. A. 

Annotation :-—Refd. R. v. Tyreman (1925), 

Hop. 4. 


5359b, ——- —~— Conviction remitted. |— 
—(1) There ought not to be two indictments 
when all charges may be preferred in one. 

(2) Nothing must be stated in the presence 
of jurors about the allegation of being a 
habitual criminal until the primary charge is 
disposed of. 

(3) When a couviction as a_ habitual 
criminal has been rernitted in view of the 
opinion of the Ct. of Criminal Appeal, it 
ought not to be alleged against prisoner on 
a subsequent trial. 

(4) On the issue whether prisoner has been 
leading an honest life, no evidence is admis- 
sible of periods or of facts which has not 
been set out in the statutory notice.— KR. v. 
TYREMAN (19256), 19 Cr. App. Rep. 4, C. C. A. 


5361a. .J]—Before a sentence of pre- 
ventive detention can be passed three things 
are requisite: first, that prisoner shall have 
been convicted of being a habitual criminal ; 
secondly, that the ct. shall have taken such 
a view of the substantive crime of which 
prisoner has then been convicted as to think 
it right, by reason of that crime & not for 
any other reason, to pass a sentence of penal 
servitude; & thirdly, that the ct., in the 
exercise of its independent discretion, shail 
be of opinion that by reason of the criminal 











w, 
19 Cr. App. 











evidence that they are so0 reputed 
amongst the police is sufficient evidence 
of reputation.—GABRIEL v. LENTHALL, 
{1930} S. A. 8. R. 318.—AU8. 
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habits & mode of life of piesa it is expe- 
dient for the protection of the public that he 
should be kept in detention for a lengthened 
hebscire of years. Sentence of preventive 
etention quashed where the judge at the 
trial had not exercised such independant 
discretion, but had treated the sentence as 
necessarily following the conviction as a 
habitual criminal.—R. v. Pau, [1925] 1 
K.B.77; 941. J. K. B. 68; 182 L. T. 159; 
88 J. P. 200; 41 T, L. R. 35; 69 Sol. Jo. 
293; 27 Cox, C. C. 660; 18 Cr. App. Rep. 
128, C. C. A. 
Annotation :—Expld. R. v. Turnbull (1926), 19 Cr. App. 155. 
5369a. —— ——.]—A term of penal servi- 
tude must not be inflicted, merely to found 
the jurisdiction of the ct. to impose pre- 
ventive detention ; it must be warranted by 
the primary offence.—R. v. TURNBULL (1928), 
19 Cr. App. Rep. 155, C. OC. A. 








5369b. ——- ———- —-—.]|—R. v. THomMAs (OTHER- 
WISH WILLIAMS) (1928), 20 Cr. App. Rep. 
172, 0. O, A. 

5872a. ———.]—K. v. PAvUL, No. 5361a, ante. : 

5378a. J—R. v. saute: (1910), 4 Or. App, 
Rep. 198, 0. 0. A 

5373b. ——.J]—-R. v. Haney (1927), 20 Or. App. 
Rep. 117, C. O. 

53738c. Pua ener upon the term of 





penal servitude prelimirary to preventive 
detention.—R. v. SEARLE (1922), 17 Cr. App. 
Rep. 35, 0. C. A. 


5376a. -]—Sentence of preventive de- 
tention on habitual criminal quashed. 
Criticism of the practice of charging a 
prisoner after his release with offences com- 
mitted prior to the commencement of his 
term of imprisonment.—R. v. SILVERMAN 
(1985), 25 Cr. App. Rep. 101, C. C. A. 
5885a. —— .|—R. v. BEARD (1927), 20 Cr. 
App. Rep. 155, C. O. A. 

5898. Add. Annotations :— Distd. R. v. Douglas 
(1926), 19 Or. App. Rep. 119. Expld. R. »v. 
Williams (1929), 141 L. T. 544. Consd. R. 
v. Beadell (1933), 77 Sol. Jo. 158. 


eee eet eterna ened 


Secr. 6.—YOUTHFUL OFFENDERS (p. 491). 


See, now, Children & Young Persons Act, 
1932 (c. 46), ss. 15-23. 


5414a. Not certified lunatic.J—There is a 
legal presumption that a certified lunatic is 
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not affected by defects ae existed 


peeve of entering into a recognisance.— 
R. v. GREEN-Emmorr (1981), 144 L. T. 671; 
- ae Rep. 188; 29 Cox, 0. 0. 280, 


5415. Add. Annotation :—Consd. R. v. Sandbach, 
Ex p. Williams (1935), 51 T. L. R. 480. 


6416. Add. Annotation :—Consd. R. v. Sandbach, 
Hz p. Williams (1935), 61 T. L. R. 480. 


5420. Add. Annotations :—Apld. R. v. Sandbach, 


Ea p. Williams, [1935] 2 K. B. 192; Thomas 
v. Sawkins, [19385] 2 K. B. 249. 


5420a. —-—.}]—Appct. was convicted of obstruct- 
ing a pouce constable in the execution of his 
duty, b ene a street bookmaker of the 
approach of the police & so enabling him to 
evade arrest. Evidence was given at the 
police ct. that appct. had already been con- 
victed of similar offences several times & 
that the infliction of a fine was no deterrent. 
The magistrate ordered appct. to enter into 
a recognisance to be of good behaviour in the 
sum of £20 with two sureties of £10 each, or 
in default to be imprisoned for two months. 
Appct. sought a rule for a certiorari to quash 
the magistrate’s order on the ground that the 
magistrate had no jurisdiction to make it, 
because (a) there was no actual or appre- 
hended breach of the peace, by, or as a result 
of the conduct of the appct., & (b) the order, 
in effect, imposed a penalty ‘different from & 
possibly more severe than the maximum 
which would be imposed for the offence of 
which appct. was actually convicted :— 
Held: the rule must be discharged, because 
the matter was within the discretion of the 
magistrate, who had exercised his discretion 
9 a ea —R. v. SANDBACH, Ex p. WILLIAMS, 
[1935] 2 K. B. 192; 104L.J. K. B. 420; 153 
L. T. 63; 99 J.P. O51 ; 51 T. L. R. 430; 79 
Sol. Jo. 343 ; 33 L. G. R. 268; 30 Cox, G. C. 
226, D. C. 

5448a. Recognisance imposed by Court of Appeal— 
Breach of—Restoration of original sentence. | 
—R,. v. Woop (1930), 22 Cr. App. Rep. 128, 
C.C. A. 

5448b. ——__ ———. Offence of different character 
from original offence—Imposition of fresh 
recognisance.]—H. v. Pico (1930), 22 Cr. 
App. Rep. 129, C. C. 


5448c. Possibility of ent of the peace—Right of 


public to attend public meeting—On private 
premises.}]—Applt. was one of the conveners 





eee the pelled 3 to attend was neces- 


oe in the former procee d.—MONTGOMERY v. GRAY, 
Seaenicnosd Eb ohtpatan wae ace yaa 8 enoueh, under | Children (1915) 8. O. (J.) 94.-—SCOT, 
ct, © 8 aren 
batts [1823)5. ©. (J.)1 R 0, 8 has reasonable notice of the dicta in PART XIII. SECT. 8. 
— ———— e v. SLINN @ procee st tho oc 
1920} 47 Can. Grime Osas 113 187 | te ls bot cocoseary Tormally to clte the A Aer ee ae ee 
: aren atten 6 cCt..——-WHITE U. 
- R, 275.—CAN vs 0 een te ot. ian). (3928 28) 8 D. a Se (1988 | 
oe Mil to vent or guardtan— EANS, [1911] S. C. (J.) 88.—SCOT. : fe b10: 9 Can. a 
mien ble mc hydaie sae ieee child Pied ab. Seite eeered on - ase. Tg 
pleade uilty to a charge o e *“yvyoung person’’ charged wi e 
waa ordained to appear for sentence | was served by a constable with a t Appeal re-opened—No 


on a later date. On the specified date 
the magistrate, instead of pronouncin 
sentence ordered the child to be sen 
to an industrial school] in terms of the 


written notice, signed by the constable 

sonne that his son had been eummaned 
ride pear at the police ot. on a charge 

ot, theft, & that the father or some 


fi. 
direction as to person Bsc 
(ahiog, Wong Wa), (B. (Ba 6 Gn toges's 
tas WONG A 
Ww. R. 233 ; elt Oa 





Children Act, 1908 (c. 67), on the | other guardian must attend the diet. 182.—CAN. 

und that he had been found wander- | The notice also narrated the powers o Stays ——. Notice of motion m 

, & had a parent who did not | of the ct. over the parent conferred by sureties.}—R. 0 | Ronnme (1928) 
exercise proper guardianship over | Children Act, 1908 (c. 67) :—Held: TW. Ww. R. 921; 22 Sask. L. R. 478.— 
him :—He this order was a new | the father had been sufficiently oer- | CAN. 
proceeding under the Children Act, | tiorated that he must attend, & an ae ite Whether discretion in court 
é& involved the abandonment of the | objection that, in the case at any rate anon Se ee an applica: 
former pro ange the charge | of a ‘“‘ young person,” aa opp to a an on on the Crown for the 


oeedings 
of theft; & accordingly, the order was 


child, an antecedent warrant of the ct. 
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estreat of a mote ol of bail under 


MR ee ee me rete ae eee cate ce nomen nee 


Crown Suits Act, 1908, s. 5, the ct., 


sect. 7 of the Act.—Re Kina & Scort, 
{1931) N. Z. L. R. 162.—N.Z. 

sk. Breach of recognisance----Whether 
sentence for original crime may be 
given.}—Where accused is bound ovor | 88me kind.-—R. »v. POLIARD (Sask.), victed of a second offence against 
- 623; [1928] 3 | Liquor Licence Act, the only evidence 
- 78; 50 Can. Crim. Cas. 157. | of the previous conviction being the 


1D. L. R. 659 ; 


Act :—Held: there was no disabil 
incapacity of bringing the action. by 
virtue of Forfeiture Act, 1870 (c. 23).— 
ZAWOJOWSKA ©. ZAWOJOWBKA (Man.), b i. i 
{1922] 3 W. W. R. 492.—CAN, ** Certificate of Conviction ’’ & pur- 
porting to be a copy of a conviction | bas been made or, if granted, before 
under Manitoba ‘l'emperan 
~— Second ) 1924, is not proof, under gs. 151 (4) 
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PART XII. SECT. 11, SUB-SECT. 2. 
sq. Previous cunviction 


of a meeting held to protest against a Bill 
then before Parliament in a private hall 
which had been hired for the purpose by one 
of the other conveners of the meeting. The 
meeting was extensively advertised & the 

ublic were invited to attend it & no charge 
or admission was made. Resp., a police 
sérgeant, & other police officers were refused 
admission to the , but they insisted on 
entering it & remaining there during the 
meeting. No criminal offence was committed 
by any person at the meeting, nor was there 
any actual breach of the peace or disorder, but 
resp. & the other officers had reasonable 
grounds for believing that, if they were not 
present at the meeting, seditious speeches 
would be made & that incitements to violence 
& breaches of the peace would occur :—Held : 
resp. & the other officers were entitled, in the 
execution of their duty to prevent the com- 
mission of any offence or breach of the peace, 
to enter & remain on the premises.—-THOMAS 
v. SAWKINS, [1935] 2 K. B. 249; 104 
L. J. K. B. 572: 1638 L. T. 419; 99 J. P. 
205; 51 T. L. K. 614; 789 Sol. Jo. 478; 33 
L. G. R. 330; 30 Cox, C. C. 265, D. C. 


5452. Add. Annotations :—Apld. Freeborn v. Leem- 


ing (1925), 89 J. P. 179. Refd. Morriss v. 
Winter, [1930] 1 K. B. 243. 


5458. Add. Annotations :—Refd. Lewis v. Guest, 


Keen & Nettlefold, Watkins.v. Same, Tucker 
v. Same, Ingram v. Crawshay (Oyfarthfa) 
(1927), 96 L. J. K. B. 664; North’s Naviga- 
tion Co. (1889), Ltd. v. Batten (1982), 150 


e 


5464. Add. Annotations :—Consd. R. v. Sherids™, | 


5478a. 


Vol. XIV.—Criminal Law. Cases 54480—5528a. 


[193612 All E. R. 883; BR. v. Manchester JJ., 
Ex p. Lever, [1937] 2 k. B. 96. 


5466a. Prevention of Crimes Act, 1871 (c. 112), 


s. 20—Attempted burglary.}—R. v. BATEss, 
No. 5a, ante. 


-+—-(1) In order that a person may be 
convicted under Larceny Act, 1916 (c. 50), 
s. 28 (2), of being “ found by night having in 
his possession without lawful excuse imple- 
ments of housebreaking ’’, it must be proved 
that he was found by night, in possession by 
night, of housebreaking implements. The 
finding & the possession must both be by 
night, & the possession must be possession 
by a free man. 

(2) Where a person has pleaded ‘ Not 
guilty’? to an indictment & is about to 
stand his trial, he ought not to be invited to 
plead, in the presence of those who, as jurors, 
will have to try him, to another indictment 
which recites a previous conviction.—R. v. 
Harris (1924), 94 L. J. K. B. 164; 132 
L. T. 672; 89 J. P. 37; 41 T. L. R. 205; 
27 Cox, C. C. 746; 18 Cr. App. Rep. 157, 
C. 0. A. 








5481a. Sherine whether in an indictment 


in which it is necessary to allege a previous 
conviction under above sect., the fact that 
at the same time prisener was convicted of 
being a habitual criminal should be alleged.— 
R. v. WESTFALL (1928), 21 Cr. App. Rep. 40, 
0. 0, A. 


5494. Add. Annotation :—Refd. Jones ». Thomas, 


[19384] 1 K. B. 323. 


5509. Add. Annotation :-~—-Refd. Williams v. Rus- 


sell (1933), 149 L. T. 190. 


ommnitametnenaaminmammiatteireneteat ed 


Part XIV.—Appeal to Court of Criminal Appeal. 


5528. Add. Annotation:—-Refd. R. v. Birch | 5528a. 


(1924), 03 L. J. K. B. 385. 


5528. Add. Annotations :—Consd. R. v. Parkin 


(1928), 20 Cr. App. Rep. 173; R. v. Boseley, 
[19387] 4 Al BE. RR. 100. | 








—-—-.J-—After a trial at quarter 
sessions, the recorder yranted a certificate, 
upon counsel submittiicy that he desired to 
argue the accuracy of the direction to the 
jury on one part of the case. The recorder 


offence not identical---Both included in Govt. Liquor Control Act, 1928, ofa 
on proof of the particular case, is | one section.)—Under Liquor Act, 1925, | conviction under the former Act.— 
bound to estreat, leaving the person | 1924-25, c. 53, a person convicted for | R.v. RhickBEIW (Man.), (i929J1 D. 1. R. 


ted to the remedy provided by | any one of the acts which a. 78 declares | 220; 50 Can. Crim. Cas, 387; [1928] 


for two years & is charged before the esa 4 P. L. 

expiration of the two years, he cannot _-W.R 

be sentenced for the original crime | —CAN. 

without an information charging breach sr 
f nce.—R.v. GLaAsGow, [1937] | “ Previous conviction ” 





to be offences & who is subsequently | 3 W. W. R. 534.—-CAN. 
convicted for another of such acta is . 

ty of a second offence even though PART XIIil. SECT. 11, SUB-SECT. 5 
he two offences are not exactly of the 


5504ia. —---.] — Deft. was  con- 


production of a certificate under the 


Under rrpealed Act.J-- | Act, from which it appeared that a 
in Govern- person of the same namo & address as 
11 M. P. R. 142; 67 ment Liquor Control Act, 1428, c. 31, | deft. had been previously convicted 
ee ays Pc 392 ; 6 F. L. J. (Can.) | s. 178, means a conviction under that | before the samo maglatrate :—Held: 


Act. & does not refer to convictiona | the evidence was suffiicient.—R. v 


under prior Acts now repeal ( 
PART XIII. SECT. 10, SUB-SECT. 1. | ». RiczkRERG (Man.), ee Fy DL. R 521; 9R. DL. 
Kk i. 220; 50 Can. m. Cas. 
viction for manslaughter, began an | 3 W. W. R. 534.---CAN 
action for possession of premises in 
ge ee & 3 te ieee ee ee hepa ie - 
6 prope etan n her name tone under : EDP. 
being registe ce 711: 





——.}—Pltf., after con- 


red under Real Le aad {1928} 2 DBD. L 
tyor | Cas. 141.—C 


st. Interval ULelween prosecutions pi 


ed.—R. | ATKINSON (N.S.) (1910), 44 N. 8. R. 
R. 212.—CAN, 


PART XIV. SECT. 1, SUB-SECT. 1. 
Sentence already served.) 


87; {1928} 








limited for prosecu- | —A motion on behalf of the Crown 
Woons (N. 8.), | under seat. 1013 (2) of Criminal Code 
; 49 Can. Crim. ; for leave to appea! from a sentence is 


not “a further or other criminal] pro- 
ceeding for the same cause" within 


PART XIII. SECT. 11, SUB-SECT. 4. | sect. 1079 of the Code. Therefore the 
document headed | fact that the term of imprisonment 


bas been suffered before said motion 


ce Act, | the appeal comes on for hearing, does 
of | not take away the jurisdiction to grant 


Cases 5528a—5528b. 


stated that he adhered to his direction & 
granted the certificate merely to obviate 
any injustice :—-Held: such certificate was 
wrongly granted. The convicted person was 
entitled to make an application to the Ct. of 


was no 


5528b. In 





ossibilit 
LEY, [1937] 4 All E. RB. 100; 
Rep. 99, C. C. A. 
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of injustice.—R. v. BOsE- 
26 Cr. App. 


what  circumstances.|—R.  v. 


PARKIN (1928), 20 Or. App. Rep. 178, C. CO. A. 


Criminal Appeal for leave to appeal, & there ! Annotation :—Consd. R. v. Boseley, [1937] 4 All E. R. 100, 





the leave or entertain the a 
R. ©. KIRKHAM, [1935] 3 W. W. R. 55 ; 
4D. L. R. 333; 64 Can. C. C. 255; 86 
B.C. R. 197.—CAN. 


ti, .}+~—An Bp pee lies to the 
Supreme Ct. of Canada under Criminal 
Code, 8.1024, read with sect. 1013, only 
where a dissenting opinion has been ex- 
pressed bya member of thect. of appeal, 
upon a question which that ct. deems a 
question of law& pursuant. to its direc- 
tion.— Davis». R., [1924] 4 D. L. R. 
843; [1924] 8. C. IR. 522.—CAN. 

thi. .)}—R. v. DE BERTOLI, [1927) 
3D. L. R. 193; [1927] 8S. Cc. R. 454: 
48 Can. Orim. Cas. 118.—CAN. 

t iii. Whether grounds of dissent 
must be specified in judoment.yAvylt 
was convicted, upon appeal the 
conviction was afltirmed by a majority 
of tho ct.. the dissent of one judge 
being merely mentioned in the formal 
judgment. Under a recent amend- 
ment sub-sect. (6) was added to sect. 
1013 Criminal Code providing that, in 
case of a dissenting opinion, the formal 
judgment should specify the grounds 
in law on which such dissent was based. 
The Crown contendod that, owing to 
the failure of the appellate ct. so to 
specify the grounds of dissent, an 
appeal to this ct. was not oper to 
applt. :-——J7eld : this ct. had jurisdiction 
to entertain this appeal. ‘The onl 
sect. of tho Criminal Code dealing with 
the Jurisdiction de plano of the Supreme 
Ct. of Canada is sect. 1023, under which 
. the fact there has beon u dissent on a 
question of law is the sole condition for 
the foundation of its jurisdiction : the 
circumstance that the grounds of dis- 
sent are not specified in the formal 
judgment of the appellate ct. does not 
avoid the fact of there having been u 
dissent, which is the only requirement 
contained in Critninal ode, 8. 
1023.—REINBLATT v, It., (1938318. C. Rh. 
694 ; ek 1p. L. R. 648; 61 
C. C. C..1.—CAN. 











ak, ——- ——.)}—R. ». Boak, [1926] 
aan R. 481; 46 Can. Crim. Cas. 164.— 


a fl ——- ——.]—Gunrnittra v. R., 
[1927] 2 D. L. R. 5773 [1927] 8S. C. RR. 
80; 47 Cun. Crim. Cas. 154.-—CAN. 

a ill. - ———.J—BaRRE wv. R., 
{1927} 2D. L. R. 1097; [1927] 8S. C. R. 
284; 48 Can. Crim. Cas. 91.—-CAN. 

a iv. : -/—-How_Ley v. R., 
{1927} 3 D. L. HR. 2645: [1927] 8. Cc. R. 
629; 48 Can. Crim. Oas. 139.—CAN. 


. av ——.J—CARDINAL 0. R,, 
(1927) 4D. L. RR. 325; (1927) 5. Gh. 
541; 48 Can. Crim. Cas. 243.—CAN. 


a vi. -}--Thoe gencral appellate 
jurisdiction of the Supreme Ct. of 
Canada is confined to civil matters ; to 
found an appeal to the ct. in any 
criminal matter, resort must be had to 
some special statutory provision 
enacted Ly the Dominion Parliament. 
Savo for the apeolal case provided for 
by soct. 1025 of the Criminal Codo, the 
only ht of appeal to the ct. in any 
oriminal cause is that conferred by 
seot. 1023. For an appeal to come 
within sect. 1023, the conviction must 
have been affirmed by the ct. below & 
there must have been dissent by some 
member thereof on a question of law.— 
STEINBERG v. R., [1931] S. C. R. 421; 
4 dD. L. Rk. 8 ; 56 Can. Cc. Cc. 9.—CAN., 


a vil. -/--An appee from the 
judgment of Appella Div. Ont. 
affirming applt.’s conviction for steal- 
ing was dismissed, on the ground that 
there was no jurisdiction to hear the 
appeal, the questions raised, & on 


oe ee, 

















which there was dissent in the Appel- 
late Div., being all questions of fact, in 
regard to which there was no right of 
appeal to this ct. Assuming that the 
question whether there was any 
evidence to support a conviction should 
be deemed a question of law, yet the 
question whether the proper infcrence 
has been drawn by the trial judge from 
facts established in evidence, is not a 

uestion of law but one of fact.— 
JAUTHIER Vv. R., [1931] 8. C. R. 416; 4 
D. L. R. 582; 56 Can. C. C. 113.—CAN. 


@ viii. ./—Applts. were tried & 
convicted on a charge of assault 
occasioning actual bodily harm. On 
the hearing of their grounds of appeal 
before the Ct. of Appeal, applts. moved 
also for leave to admit new evidence. 
This motion was dismissed by & 
majority of the Ct. of Appeal, two 
udges expressing dissenting opinions. 

ater on, the Cts of Appeal rendered 
judgment aflirming unanimously the 
conviction of applts.; & such judg- 
ment contained also a paragraph 
tnentioning the fact that dissenting 
opinions had been expressed by two 
members of the ct. on the motion to 
adduce new evidence :—Held: the 
dissent, in the Ct. of Appeal on tho 
motion for leave to introduce new 
evidence is not a dissent of that ct. 
aga lney the affirmance of applts.’ con- 
viction on a question of law _within 
sect. 1023 of the Criminal Codc.— 
Yip Sine v. R., [1935] 8. OC. R. 635; 





3D. L. R. 798; 64 Can. C. C. 47.— 
CAN. 
aix. —— Conflict of judgments. )— 


Applt. was an insolvent trader & had 
been convicted under sect. 417¢ Cr. C. 
for not having kept proper books of 
account. Application for leave’ to 
appeal under sect. 1025 Cr. C. was made 
on the ground that, inasmuch as 
sect. 417c Cr. C. was alleged to have 
been virtually abrogated by sect. 193 
of Bkpcy. Act subsequently enacted, 
the decision of the appellate ct. in 
affirming the conviction failed to apply 
the principle of law that a subsequent 
statutory enactment has the effect of 
abrogating an anterior enactment 
which is inconsistent with it; &, at the 
henring, counsel for appct. cited three 
judgments which were alleged to be in 
conflict with the above decision :— 
Hield: the application for leave to 
appeal should be dismissed as_ the 
judgments cited were not rendered 
‘“‘in a like case’? & by an “ other ct. 
of appeal’ within the provisions of 
sect. 1025 Cr. C.; they were not in 
conflict with the decision intended to 
be appealed from: the appellate ct. 
had clearly admitted the principle of 
law above cited ; but it had held that 
sect. 193 of the Bkpcy. Act was not 
neonsistent with the provisions of 
sect. 417¢c Cr. C.—LIEBLING wv Fh., 
(1932) S.C. R. 101; (1932) 1 D. L. RR, 
232; 57 C0. C. C. 113.—CAN. 

—-—,)—The provisions 
1025 of the Criminal Code, 


3.x. 
of sect. 
giving right of appeal to the Supreme 
Ct. of Canada, upon leave to appeal 
being granted, ‘if the judgment 
appealed from conflicts with the judg- 
ment of any other ct. of appeal.” 
must be taken to refer to cts. wi 
the jurisdiction of the Dominion 
Parliament & not to cts. outside the 
Canadian territory.—ARCADI wv. R., 
(1932) S.C. R. 158; [1932] 2 D. L. R. 
429 ; 57 C. Cc. C. 117.—CAN. 

a ‘xi, ——- ——.}-CHALMERS v. R. 
1933] S. 0. R. 196; 2D. L. R. 789. 
—CAN. 
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axil, —— .}~—In order to obtain 
leave to appeal to the Supreme Ct. of 
Canada in a criminal case under sect. 
1025 of the Criminal Code, {t {s not 
necessary that the judgment from which 
it is sought to appeal & that of any other 
ct. of appeal should have been rendered 
in cases in a)l respects the same; but 
there should be a conflict between the 
two judgments pen a question of 
law similar in oth cases.—THIF- 
FAULT v. R., [{1933) 8. O. R. 242; 
3D. L. R. 591; 60C. C. C, 97.—CAN. 


@ xiii. .}—In regard to the 
right to appeal under sect. 1025 of the 
Criminal Code, ‘‘ in a like case ’’ means 
that the same point of law was in- 
volved, with conflicting judgments.— 
LEVESQUE & GRAVELINE v. R., [1934] 
4D. L. R. 416; 62 C. C. C, 241.—CAN. 


a xiv. .}—When the con- 
viction of an accused is grounded 
exclusively on circumstantial evidence, 
the rule acted upon by the decisions 
of several cts. of appeal throughout 
Canada has been that ‘‘in order to 
justify the inference of guilt, the in- 
culpatory facts must be incompatible 
with the innocence of the accused & 
incapable of any other reasonable 
hypothesis than that of his guilt ’’; 
& when that principle is compare 
with the principle expounded in this 
case by the reasons of judgment of tho 
appellate ct., it must be held that 
thero exists, between the ahove 
decisions & the judgment appealed 
from, the conflict required by sect. 1025 
of the Criminal Code; &, therefore, 
leave to appeal to this ct. should be 
granted, as such rule of law is of 
sufficiently general importance to 
justify such leave.—FRASER v. R., 
[1936] S. Cc. R. 1; 65 Can. C. C. 1; 
1D. L. R. 530; 5 Can. L. Jo. 275.—CAN. 


a& Xv. Criminal proceaings 
—Undor the provisions of sect. 1025 
of the Criminal Code, a party applying 
for leave to appeal must show that 
‘“‘the judgment appealed from con- 
flictas with the judgment of any other 
Ct. of Appeal in a like case ’’ :—Held: 
(1) a judgment of a Ct. of Appeal ‘‘ in 
a like case’’ must be a judgment 
rendered in criminal proceedings or 
upon criminal matters; (2) the 
Supreme Ct. of Canada is comprised 
among the Cts. of Appeal contemplated 
in that sect.—MINDEN v. R., [1935] 
8S. C. R. 609; 4D. L. R. 5938; 64 
Can.-C. C. 322.—CAN. 


& xvi. .—Applits. were 
charged with having conspired together 
& with others during a certain period 
& at named places ‘‘ par la super- 
cherie, le mensonge et. d’autres moyens 
frauduleux, pour frauder le public et 
les porteurs d’obligations de la Cie 
Légaré...’’; & they were con- 
victed. The appellate ct. unanimously 
affirmed the conviction; & applts. 
sought leave to appeal te this ct. under 


























sect. 1015 Cr. C. on the und that 
the judgment intended to appealed 
from conflicts with the ju ent of 


some other ct. of appeal in a like case : 
—Held: the application should be 
refused.—FORTIER v. R., [1938] 8. C. R. 
167.—CAN. 


a xvii. ——— Plea of autrefois convict.) 
—R. v. BaALLaRD, [1932] 4 D. L. R. 
461: 58 C. C. C. 215.—CAN. 

co i. Effect of repeal of pro- 
visions for stating case pending appeal.) 
—Where the trial judge reserved 4 
case for the ct., but before it came on 
for argument, the sects. of the Code 
allowing a stated case were repealed, 





5582. Add. ‘Annotations :—Refd. Re Pitts, Cox v. 
Kilsby, [1931] 1 Ch. 546; Beresford v. Royal 
Insurance Co., [1937] 2 K. B. 197. 


5584. Add. Annotation :—Refd. I. v. Cope (1925), 


94L. J. K. B. 662. 


55385. Add. Annotation :-—Refd. 


(1927), 91 J. P. 184. 
5586a. 








& the ct. set aside the conviction 
& ordered a new trial :—vleld: the 
amendment of the Code did not abro- 
gate the rights possessed by prisoners 
on the date when thoy were convicted, 
but such rights must be determined 
under the old & not under the new 
provisions of the Code, which were not 
then in force.—R. v. TayLor & Youna 
(1924), 41 Can. Crim. Cas. 212: 56 
N. 8. R. 500.—CAN., 





ff i. By Crown—Principles 
applicable.}—-On an appeal by the 
Crown from an acquittal those rules 
are not appropriate in aid of the Crown 
which when an accused is appealing 
from a conviction are applicable in aid 
of his appeal, since they are based on 
the traditional policy of the English 
law for the safeguarding of life & 
liberty that everything must be 
assumed in favour of innocence & that 
guilt must be established beyond 
reasonable doubt.—R. v. CURLETT, 
11936) 2 W. W. R. 528; 3 D. L. R. 
199; 66 Can. C. ©. 256.—CAN, 

ff il. ——--- -——-, ]—On an appeal 
by the Crown from an acquittal the 
ct. should not set aside the verdict or 
grant a new trial, even if misdirection 
of the jury on a material matter be 
shown, if the uccused can satisfy it 
that upon the cvidence adduced such 
room exists for the entertainment of a 
reasonablo doubt as to his guilt that 
according to every reasonable pro- 
bability an impartial jury properly 
instructed would have returned the 
saine verdict; but in such event the 
ct. should hold that no ‘‘ substantial 
wrong or miscarriage of justice,” 
within the meaning of sect. 1014 (2) 
of Criminal Code, has occurred. In 
interpreting ‘‘ substantial wrong or 
miscarriage of justice ’’ in sect. 1014 (2) 
On appeals by accused persons & 
formulating for that purpose the rule 
that, misdirection in a material matter 
having been shown, the onus is on the 
Crown to satisfy the ct. that the jury. 
charged as it should bave been, could 
not as reasonable men have done other- 
Wise than find the accused guilty, tho 
cts. have always had in mind the safe- 
guards which under our criminal law 
accused persons have thrown about 
them to protect them from the pos- 
sibility of injustice, such as the pre- 
sumption in favour of life, Hberty & 
innocence, & the maxim that no one 
is to be twice placed in jeopardy for 
the same offence. These safeguards 
are, however, alien to the status of the 
Crown, or, in other words, an accused 
should not lose their benefit on an 
appeal by the Crown merely because 
the Crown has now been given the right 
to appeal & the amendment giving 
that right says nothing about chan 
raid rule.—R. v. BOURGEOIS, [1937] 
W. W. R. 97; 4D. L. R. 553; 69 
Can. C. C. 120.—CAN. 

kk i. ——~.-—R. v. COWRLL (Sask.) 
(1928), 50 Can. Crim. Cas. 381.—CAN. 


kk fi. ——~.}—R. c. WIGGINS (N. B.) 
(1928), 50 Can. Crim. Cas. 193.—CAN. 





R. v. 


-}—The ct. will not review a 
summary conviction of an incorrigible rogue, 
but it will insist that quarter sessions, for 
the purpose of sentence, shall hear nothing 
but legal evidence.—R. v. DEAN (1924), 18 
Cr. App. Rep. 133, C. C. A. 


Annotations :—Refd. R. v. Cope (1925), 94 L. J. K. B. 662; 
Rh. v. Cadwell (1927), 20 Cr. App. Rep. 60. 
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5536b. 








Cases 5532—5542c. 


-]—The machinery of Vagrancy 


Act, 1824 (c. 83), must not be used merely 
because a crime is suspected, but the legal 
evidence to establish 
reduced.—R. v. CADWELL (1927), 20 Cr. App. 


it fails. Sentence 


Rep. 60, C. C. A. 


Teesdale 


5542a. —— Good defence in law.]—R. v. GrirFitHs, 


No. 5035a, ante. 


5542b. 





R. wv. 
Nov. 22. 
5542c. 





kk iii. Evidence to support con- 
viction.J—R. v. FLETCHER & PINEL 
(1930), 54 Can. C. C. 116.—CAN. 
kk iv. .J}—On an appeal by the 
Crown from an acquittal, the ground of 
appeal being that the trial Judge was 
without jurisdiction, he having been 
compulsorily retired undor sect. 26 of 
Judges Act, 1927 :—Held: since the 
only ground on which the Crown has 
a right of appeal under sect. 1013 (4) 
Criminal Code is one involving a 
uestion of fact, the appeal must bo 
lismissed.—ht. v. GROTSKY, [1936] 1 
D.L. R.128; (193513 W. W. RR, 257 ; 
64 Can.C.C. 345; 51.1. J. (Can.) 132. 


—— 








sd. Jury illegally constituled-— Leave 
of Court of Appeal necessary.J—lh. v. 
Boak, [1925] 3 D.-L. R. 8873 [1925] 
8S. C. R. 5253 44 Can. Crim. Cas. 218. 

36. “)ter dismtssal of information-— 
Fatluve of informant to appear.)|—-The 
right of apy esi ziven by Criminal Code, 
8. 744, aqgainat. the dismissal of an 
information or complaint does not 
exist when the disiaissal is due to the 
coinplainant’s or juformant’s fuilure 
O appear.—GHITIERMAN v. RALPH 
(Sask.), [1928] 2 W. W. R. 631; 50 
Can. Crim. Cas. 282.—CAN. 


sf. Objection to transcript of evidence— 
Translation.}—Part of the evidence on 
a charge of murder was given in Irish, 
which was translated into Knglsh, so 
that {t might be understood by the 
judge, the jury, & others concerned 
in the case, ‘I'his evidence was not 
officially recorded in Irish as given, but 
only as it was translated into English, 
& objection to the transcript was taken 
on behalf of the accused, who sought 
leave to amend their notices of applica- 
tion for leave to appeal (which had 
already been served) by including this 
objection :—Held: as it is not an 
essential requisite for the purpose of 
un application for leave to appeal to 
have a complete transcript or any 
transcript of the evidence before the 
ct., the ct., being satisfied that the 
transcript of the note of the 
interpreter’s rendering of the evidence 
was a completely accurate record 
& fully adequate for the purpose of 
disposing of the applicationr for leave 
to appeal, & havi regard to all the 
facts, refused to allow the noticea of 
application for lcoave to appeal to be 
amended.—A.-G. v. JoYck. A.-G. wv. 
WALSH, [1929] I. R. 526.—IR. 


sg. To county court— Under Summary 
Convictions Act—Whether trial de nowo.} 
—R. v. LAURIENTE (B. C.), [1928] 3 
W. W, lt. 265.—CAN. 

5528 {. Certificate granted — Only 
where fudge has doubt on case.}—The 
trial judge must have an opinion or 
belfef of the fitness of the appeal upon 
questions of fact or mixed questious of 
law & fact involved; the burden on 
him would re beets therefore, to be 

ter than if he were asked to grant 
appeal.—R. wv. PAYETTE, 
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eave to 


Plea due to improper inducement. ]— 
Leave to appeal granted where applt. was 
tricked into pleading guilty by a detective.— 
CHADWICKE (1932), 


‘“The Times,”’ 


-}—The ct. will not grant leave to 
appeal against conviction after a plea of 








a een eed Meee 


[1925)1 D.L.R.112; [1924)3 W.w.h. 
863.—C N. 

5528 ii. ---—~ Form of certificate. J—A 
certificate stated gencrally that the 
case was o@ fit one for appen) :—~—JTeld : 
not such 4 certificate as 13 & 14 Geo. 4, 
ec. 41, contemplated.—R. v. ScoTr & 
WILLIAMSON (1924), 66 0. L. TR. 325; 
43 Can. Crim. Cas. 364.—CAN. 

6528 iil. Whether applicable to trial 
uithout jury.}—lh. v. Trews, [1926] 1 
W. W. RR. 321; 45 Can. Crim. Cas. 
116; 22 Alta. L. R. 161.—CAN. 

sh. No formal conviction before court.) 
—On an appoal from a summ con- 
viction woder the Government Liquor 
Act, It. S. B. C., 1924, c. 146 :—~Held > 
appit. was not deprived of his right to 
apoE! by the fact that on the opening 
of the appeal no formal conviction ha 
yot been drawn up & returned to the 
ct.; nor by the fact that the flne & 
costs imposed by the mugi+trate & 
pad by applt. had beon remitted by 
he magistrate to a government depart- 
ment & were not in his possession when 
the notice of nppeal was served on him. 
—R. vw Kamway (LB. C.), [1929] 3 
W. W. 1.165; 62 Can. Crim, Cas. 188. 


sl. Appeal by Crown against acquittal 
— Power of High Court to review evti- 
dence. J—SHKO SWARUP v. KING-EM- 
nes (1934), 78 Sol. Jo. 600, P. C.— 


sm. --—- Question of law & fact. |-~- 
Roa. Teen, (1938) 2 W. Ww. aR, 462.--- 
CAN. 

so. Summary  conviction-- Plea of 
yuilly.|-~-The fact that @ summary 
conviction under tho Criminal Code 
was made on a plea of guilly does not 
deprive the acensed of his right of 
appeal; &, if he complies with the 
formalities prescribed for entering the 
appeal it must be entered.~--1t. 
Univgs, [1937] 3 W. W. RR. 321.-- CAN. 


PART XIV. SECT. 1, SUB-SECT. 2. 
ai. .J—Where it. was for the trial 
judge to decide whether prisoner's 
oxplanation could reasonably be true, 
& it was to bo assumed from the fact 
of his finding prisoner guilty that he 
thought it could not reasonably be 
truc, in which the ct. concurred :— 
Held: not the function of the ct. to 
retry the case.—-R. v. COOKE (1923), 57 
N.S. R. 362.—CAN. 
sk. Meaning of convictton.}—A con- 
viction, at common law, in strictness, 
consists of verdict, judgment, & 
sentence. The word, however, is some- 
times used as meanipg the verdict of a 
ury &, at other times, the sentence of 
he ct. Criminal Procedure Code uses 
the word io both senses. The meaning 
of the word ‘“ conviction ’’ in sect. 
439 (G6), In relation to a case like the 
resent, liraite the accused to impugning 
he judgment of the ct. whic sen- 
tenced him.—SUPERINTENDENT & RE- 
MEMBRANCER OF LEGAL AFFAIRS, 
BENGAL U. JNANENDRA NaTuH GHrosu 





Cases 5542c—5581b. 


guilty pleaded by counsel’s advice.—R. v. 
Dawson (1924), 18 Cr. App. Rep. 111,0.C. A. 
5549a. -J—R. v. LAMBERT (1926), 19 
Cr. App. Rep. 131, C. C. A. 
5550. Add. Annotation :—Consd. 
[1925] 1 K. B. 608. 


6550a, ——.}—R. v. Suru, No. 1810b, ante. 


5554a. Order for payment of compensation—For- 
feiture Act, 1870 (c. 23), s. aA eee is an 
appeal to the Ct. of Criminal Appeal against 
an order made under above sect., for the 
payment of compensation by a person con- 
victed of felony to a person api sient by 
loss of props slaaded pee by him through the 
felony, by the sect. such compensa- 
tion constitutes & is enforceable as a judgment 
debt, & is therefore a ‘‘ sentence’’ within 
Criminal Appeal Act, 1907 (c. 23), 5s. 21.— 
R. v. Jonus, [1929] 1 K. B. 211; 98 L. J. 
K. B. 174; 140 L. T. 144; 21 Or. "App. Rep. 
59; 28 Cox, O. C. 572, C. G. A. 


5560a. -——-.]—Refusal of applications 
for an extension of time within which to 
appeal made after considerable delay & only 
upon the quashing of the convictions of two 
co-defts., the ct. holding that it was the 
practice not to grant any considerable 
extension of time, unless it appeared on the 
Sppveation that there were such merits that 
e appeal would probably succeed.—R. v. 
MARSH, R. v. BICKERDIKE, R. v. GLEN (1935), 
25 Cr. App. Rep. 49, C. C. A. 
5565a. -]}—The fact that a fellow 
prisoner’s conviction has been quashed is no 
reason, for extending the time.—R. v. RiaBy 
(1923), 128 L. T. 800; 87 J. P. 123; 39 
T. L. R. 453; 67 Sol. Jo. 681; 17 Cr. App. 
Rep. 111; 27 Cox, C. C. 411, 0. C. A. 
5570a. sent ae v. MACWILLIAM (1928), 21 Cr. 
App. Rep. 31, C. C. A. 








R. v. Smith, 











ES 





ENGLISH AND Empire Digest SUPPLEMENT. 


5570b. ——— spina, Shey of time—-Whether Sunday 
included.|— For the purpose of the statutory 
notice of appeal Sunday is not a dies non.— 
x yah (1929), 21 Cr. App. Rep. 108, 

6572. Add. Annotation :—Refd. R. v. Porter (1927), 
20 Cr. App. Rep. 55. 

5574a. —— Registrar must be informed at 
earliest possible moment.]— When leave is 
sought to add new grounds of appeal they 
should be communicated to the registrar at 
the earliest possible moment.—R. v. Hona- 
SON (1924), 18 Cr. App. Rep. 7, CO. O. A. 

5576. Citation :—‘'‘ For WYMAN v. WYMAN ’”’ read 
“ R. vu. WYMAN.” 

Anncietion :—Consd. R. v. Adler (1923), 17 Or. App. Rep. 





5577a. —— .|—Substantial particulars 
of misdirection, & of any other objections to 
the summing up, must be included in the 
notice of appeal, or must be sent to the 
registrar with the notice of appeal.—R. v. 

~ Carns (1927), 43 T. L. R. 455 ; 20 Cr. App. 

Rep. 44, 0. 0. A. 

5577b. J—R. v. FIELDING (1938), 
26 Cr. App. Rep. 211, C. C. A. 

5577c. Supplementary grounds — When 
allowed.|—R. v. PorTER, No. 3137a, ante. 

5579. Add. Annotation :—Consd. R. v. Van Dyn 
(1932), 23 Cr. App. Rep. 150. 

5581a. .}—The ct. permits a notice of aban- 
donment of appeal to be withdrawn only in 
exceptional circumstances.—R. v. Scott 
(1924), 18 Cr. App. Rep. 10, C. C. A. 


5581b. .]—Only in special circumstances will 
the ct. allow the abandonment of a with- 
drawal of a notice of appeal.—R. v. VAN 
Dyn (19382), 76 Sol. Jo. 112; 23 Cr. App. 
Rep. 150, C. C. A. 
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PART XIV. SECT. 1, SUB-SECT. 3. 


o i. —— What is—Nol sentence for 
nape: }-R. v. DE Youna, R, v. Lip- 
DIARD, R. v. DARLING (1927), 47 Can. 
Crim. Cas. 307: 60 O. L. R. 155.—CAN. 


ti, ——— Death sentence—Repricve 
until judgment.j—Where appeal from 
death sentence has been heard & judg- 
ment reserved, a reprieve will be | I. 


appeal, 
leave to appeal, 


R. 603.—IR. 








of application for leave to appeal, 2 f 
appct. does not, at the time of applying 

for such extension of time, show that 
he proposes to rely upon grounds of 
or grounds for applying for 
which are grounds 
euch as can be entertained by the ct. 
in the exercise of ita statutory juris- 
diction.—A.-G. eo. 


iii. ———.]—A_ statute required 
notice of appeal more than fourteen 
days before - sitting. Notice was 
filed on Dec. are next sitting be 
Dec. 16 :—H Field : the appeal could no 
be heard.—R. v. OGILVIE, Re OGILVIE 
v. FINLEY (1931), 57 O. OC. C. 1953; sub 
mom. OGILVIE v. FINLEY (1933), 45 
B.C. R. 76.—CAN 


M‘GANN, [1927) 


fiv. 





After acquittal—A pplication 


granted until judgment has been sn, Notice of appeal defective. }— e to extend the time 
delivered... v. Maconiony (1937), | RB. v. Moxie (Ont), (192713 DL, B. | $2, Pare Taye te end oe a an 
69 Can, C. CO. 175.-—-CAN. 639; 47 Can. Crim. Cas. 349.—CAN. acquittal will be granted ex parte 
sl. Jurisdiction of Supreme Court of so. Under Criminal Code, 8. 750.}— | where are circumstances justifying 
a -—To hear appeul from addition | R. v, NORMAN (Ont.) (1923), 49 Can. | this course.—R. o CHow 7 oan 
to sentence by lower court.J—-There i8 | Crim. Cas. oi esi i [1936] 2 D. L. R. 106; 50 8B 
no jurisdiction in the above ct. to FRASER (P. E, LL), 347; 65 ae, C. C. 189.—CAN. 
entertain an appeal against an addition 023)1D 1 D. re hd 803; 49 Can. Crim. st. Application for—To whom made.) 
to aentenoe by appellate cts., as under Ges. 18 —When ee Ct. of Appeal is sitting an 
Oriminal Code, 8. 1024, the right of plication | under sect. 1018 (25 of 
appeal is restricted to an appeal against oR. v. WENN (Ont) the Crimin Code for an extension of 
the ee of r re ion.—GoLp- (1928), 49 Can. Crim. Cas. 401.—CAN. the Near n ep an appeal should be made 
RAMMER v. R., [1924] 3 D. L. R. 1008 ; sr. Under Criminal Code, 8. 750 (6).J— | to the ct. & not to a judge thereof in 
OF ia 0. a 200; 5C. B. R.139.— | R. »v. Poca (N. 8) eee » 50 | Chambers.—R. 0. HARRY CHow (B. C.), 
N. Can. Crim. Cas. 186.--CA 1929} 1 W. W. R. 270,—CAN, 
ms Leave to appeal — Adequate f 1. —— Want of seas }—On 
own.}-—R. v. HARLTON | @n application for an abe ge of 


reason must be sh 
CAR. (1929), 52 Can. Crim. Cas. 310.— | time 
——- = 7. ]--Application | for 
joave toa ey from sentence must bo 
auppcre by adequate reasons.— 
Ee MOAN DS for A : D.L. R. 770; 
th Can: C. C, 413.—CA 


PART XIV. SECT. 2. 


of the delay 
exceptional 


conviction :—Held : 
was not a sufficient ground on which 
to base the application ; 


circum: 
to be established before the ot. would 
be justified in 


PART XIV. ancr-3 
5572 Wi. —— -—.}-Re R. v. 
(1) want of means | LeBrano, (1928} 1 D. L. R. 539; 49 
Can. Crim. Cas. 136.—CAN. 
sx. Service— Upon Attorney-General. } 
—Notice of ap "Ben aT hist be carved upon 
ed Attorney-General, & not upon the 
NNELLY tv. R., 


wn Prosecuto 
(Hogi) 1 D. L. R. 729 ; 60 C. C. O. 368. 


& (3) in bi 
applying, 


ces would hae 


tion.— R. v. SUNDERLAND = SUNDER- 

11088 1. the Discretion 40 Ragin per raed (1927), 38 8. R. N. 8S. W. 26.— 
s not the practice of the Ct att sz. ——.}—Notice of appeal must be 
dae Masa peal to ente f ae ——— After removal to pent- | served upon bres: & upon the justice 
RonlicatiGae or an extension of dime, i must be whee ee oe cr ne Lie ig is 

whether to apply to the trial judge for | shown.}—R. v. Scorr, [192911 D. L. R. 

- certificate for leave to appeal, or to | 843; 1 W. W. R. ;_ $1 Crim. 


give notice of appeal, or to give notice 


Oas. 104; 34 Alta. L. R. 


(036). 2 D. ET R. 788 ; "63 Gam 00. 0. 
42.—CAN. fs 7 GAN. 
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5584a. Application for leave to appeal—May be 
treated as final appeal.J—In a proper case 
the ct. will treat an application for leave to 
appeal as the final appeal.—R. v. HoBERN 
(1924), 18 Or. App. Rep. 110, C. OC. A. 


5585. Add. Annotation :—Refd. R. v. Thompson 
(1925), 18 Cr. App. Rep. 167. 


5585a. ——-.}—An applt. may only in exceptional 
circum ces consent by counsel to be 
absent.—R. v. THOMPSON (1925), 18 Or. 
App. Rep. 167, C. 0. A. 


5598a. ——— Delay in sending in documents. ]— 
Statements sent to the ct. at the last moment 
may cause an application to be adjourned, 
& the loss of time would run against appct. 
It is well that appcts. should be reminded of 
this matter (CHARLES, J.).—R. v. WILL- 
MOTT (1933), 24 Cr. App. Rep. 54, C. C. A. 


55938b. - ——.]—In this case the observations 
made in &. v. Willmott by CHARLES, J., apply 
with added force. Appct. was convicted on 
Jan. 20, & his notice of appeal was dated 
Jan. 31. The notice contained five para- 
graphs & waa in itself a very long document. 
On Feb. 9 he sent in a further document of 
fourteen closely-written sheets which he 
called ‘‘further grounds of appeal.’”? On 
Feb. 23 he sent in a mass of further docu- 
ments & a great many pages of furthor 
grounds of appeal. This morning there have 
arrived a great many more documents from 
appct. & among them twelve or fourteen 
closely-written pages relating to the old & 
new grounds of appeal. In these cireum- 
stances, the ct. desires me to say that this 





case is one in which the ct. would normully | 
adopt the course of adjourning the applica. | 


tion, with the result that, unless leave to 
appeal were given, appct. would remain a 
longer time in prison than otherwise. Such 
a practice causes the greatest possible in- 
convenience. In this case, however, for 
special reasons, the ct. does not propose to 
take this course (HUMPHREYS, J.).—R. v. 
ce se oak (1933), 24 Cr. App. Rep. 54, 


5595a. Appellant not entitled to be heard—-When 
represented by counsel.|—R. v. CHUNG YI 
M1Ao (1928), 21 Cr. App. Rep. 56, C. C. A. 


5595b. No argument heard—-Appeal pro forma as 
condition precedent to appeal to House of 
Lords. J-—R. v. INMAN (1929), 21 Cr. App. Rep. 
159, C. C. A. 

5596a. Official transcript of judgment at trial— 
How far binding.|—The ct. is bound by the 
official transcript of a judgment of the trial 
ct., inthe absence of evidence of error therein. 





PART XIV. SECT. 4, SUB-SECT. 1. 


sb. Appeal dismissed — Dissenting 
on point of law—Details to be 

given in rule.}—A rule dismissing an 
appeal should specify the nature of a 
question of law raised in a dissenting 
udgment.—R. v. SETTLE arr 5 
oA R. 142; 58 C. C. e 15 — 


—Leave 


been given.—R. 
607 ; 


ad. Afidaviti—When necessary.}—An 
appeal on the ground that accused was 
not offered the statutory alternatives 
under sect. 781 (2) (b) of the Criminal 
Code should be supported by affidavit. 
—R. v. leet {1935} 8 D. L. R or awa 
197; 8M.P.R.546; 63 
—OAN. 


0. 0. 294. principle. 
manifest 
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st. Leave to anppeal—When granted.) 
al should only be 
quate reasons have 
®, Le Court, [1937] 
1D. L. R. ; 6F. i. J. 
213; 11M. P. R. 133.—CAN. 


to ape 
granted after ade 


PART XIV. SEOT. 4, SUB-SECT. 2.—A. 


sg. Functions of Court of Criminal 
A .J—It is one of the functions of 
a Ct. of Criminal Appeal to 
80 far as possible the penalties imposed 
by ota. of first instance. A of 
Criminal Appeal does not interfere 
to reduce a penalty unless it is excessive 
upon some erroneous 
When there has been a | R. 
departure from ‘“ customary 


Cases 5584a—5628b. 


—R. v. MARTIN (1927), 20 Or. App. Rep. 
108, 0. OC. A. 


5604. Add. Annotation :—Refd. R v. Porter (1927), 
20 Cr. App. Rep. 55. 


5605. Add. Annotation :—Refd. R. v. Porter (1927), 
20 Cr. App. Rep. 55. 


5605a. Application to three jJudges—Reference to 
larger court.)—-R. v. CHAPMAN (1931), 238 
Cr. App. Rep. 45, C. O. A. 


5607a. -}—In each of the following cases— 
(1) & convict under sentence of penal servi- 
tude & preventive detention who appeals 
only against the sentence of preventive 
detention ; (2) a prisoner under sentence of 
imprisonment & flogging who appeals only 
against the flogging; (3) a prisoner under 
sentence of imprisonment & a recommenda- 
tion to deportation who appeals only against 
deportation; (4) a prisoner under con- 
current sentences of imprisonment & penal 
servitude who appeals only against the penal 
servitude; (5) a prisoner under one sentence 
who appeals only against a sentence con- 
secutive thereon—the person appealing is 
an applt. within Criminal Appeal Act, 1907 
(c. 23), 8s. 14, & should be treated as such 
pending the determination of his appeal.— 
R. v. Rost, R. v. Friend, R. v. BRATTIR, 
R. v. LLEWELLYN, R. ». YOUNG (1924), 181 








L. T. 26; 88 J. P. 90; 40 T. L. R. 617; 
27 Cox, C. C. 615; 18 Cr. App. Rep. 55, 
O;C.-A; 
5616a. —— -]—In a proper case, especially 


with the concurrence of the Crown, the ct. 
will allow an application for leave to appeal 
against conviction to be treated as one for 
leave to appeal against sentence, & may 
thereupon deal with it as such.—R. v. TOWERS 
(1929), 21 Cr. App. Rep. 74, 0. C. A. 


5624a. —— ~}-Where an application has 
been adjourned for allegations by applicant 
to be investigated, the ct. may exception- 
ally on the hearing of the application allow 
the time of custody to run for sentence.— 
It. v. Sykes (1930), 22 Cr. App. Rep. 84, 
C. C. A. 


5628a. —-—- Not where delay due to misstatement 
of appellant.J—The ct. will not permit 
sentence to run from the date of conviction 
when the period between conviction & the 
hearing of the appeal has been prolonged 
through the mis-statement of applt.—. v. 
WESTLAKE (1920), 15 Cr. App. Rep. 100, 
C.C. A. 

5628b. —-— Consecutive sentences—-One quashed. ] 
—(1) When consecutive sentences have been 
passed on two convictions & the ct. 











omne 


penalties imposed in other cta.’”’ in 
respect of like offences, it is the duty 
of the Ct. of COriminal Appeal to 
examine the case & to pass upon the pro- 
py of the particular penalty, & for 
hat purpose upon the propriety of the 
standard s ested by the customary 
enalties.—-WabDE ¥. TROTTER, [1934] 
. A. 8. R. 62.—AUS. 
sk. Sentence of five yoars—Driving 
car while intoxicated. --Manalaughter.)|-— 
Appeal against sentence of five years, 
appit. having been found guilty on a 
charge of driving a motor vehicle while 
intoxicated or recklessly & by doing 80 
causing dvath & thereby bein ty 
of manslaughter. Appeal dismissed.— 
v, AUMULLER, [1938] 2 W. W. R. 
244,-CAN. 


(Can.) 


standardise 


6] & 


5629c. 


quashes one of them, it may allow the 
sentence for the other to run from the date 
of conviction. 

In summing-up larceny & obtaining credit 
by fraud must be carefully distinguished.— 


R. v. LEE (1930), 22 Cr. App. Rep. 86, 
C.C, A. 
5628c. ——— Fresh evidence heard—Appeal dis- 


missed.J— R. v. Mrpcrarr (1931), 23 Cr. 
App. Rep. 116, 0. C. A. 


5628d. ——— Sentence of penal servitude—Sentence 


of preventive detention set aside.]—R. v. 
TAUMAN (1931), 23 Cr. App. Rep. 125, C. C. A. 


5629a. Sentence runs from session in which con- 


victed—-Although passed in later session.]— 
Sentence generally runs from the date of the 
first sitting of the ct. of trial, at whatever 
date it may be passed.—R. v. ROBERTS 
(1929), 21 Cr. App. Rep. 69, C. C. A. 


5629b. —-—- No power to antedate beyond com- 


mencement of sessions.]—-Sentence cannot 
be antedated beyond the first day of the 
sessions in which it is inflicted.—R. v. 
aaa ial (1929), 21 Cr. App. Rep. 164, 








date a sentence before the first day of the 
sessions.—R. »v. Hato (1930), 22 Cr. App. 
Rep. 83, C. C. A. 


5629d. Sentence ordered to ruu from passing of 


sentence—Abnormal delay in preparing trans- 
scripts for court.|—R. v. Mmyrick, NR. v. 
RIBUFFI (1929), as reported in 21 Cr. App. 
Rep. 94, 0. O. A. 


5678a. 


5680a. 


-]— The ct. below cannot ante- 


Cases 5628b—5746. ENGLISH AND Empire Dicest SUPPLEMENT. 





——.]—The ct. will, if it thinks fit, 
hear a plea of insanity even though it was 
not raised at the tria]l.— R. v. CANHAM (1925), 
18 Cr. App. Rep. 163, C. C. A. 


-}-Applt. was convicted on a count 
of an indictment in the following terms: 
‘‘ Statement of offence. Driving motor 
vehicle in a manner dangerous to the public, 
contrary to Road Traffic Act, 1930 (c. 43), 
gs. 11 (1). Particulars of offence. Charles 
Wilmot ... on @ certain road... in the 
county of Lincoln, drove a motor car reck- 
lessly, or at a speed or in a manner which 
was dangerous to the public, having regard 
to all the circumstances of the case, including 
the nature, condition & use of the road, & 
the amount of traffic which was actually 
at the time, or which might reasonably have 
been expected to be, on the said road.” 
Applt. was represented by counsel at the 
trial, but no objection to the validity of 
the count was taken until after verdict :-— 
Held: the point with regard to the validity 
of the count was one which under the old 
practice could have been taken on a writ of 
error &, although it had not been taken at 
the trial, the ct. were bound to allow it to 
be raised on appeal. As the count charged 
several offences in the alternative, it was 
bad for duplicity, & the conviction must be 
quashed.—R. v. Witmot (1933), 149 L. T. 
407; 97 J. P. 149; 49 T. L. ®. 427; 77 
Sol. Jo. 372; 31 L. G. R. 189; 24 Cr. App. 
Rep. 63; 29 Cox, C. C. 652, C. C. A. 





5739a. S. P. R. v. Hatce & Smita (1928), 20 Cr. 


App. Rep. 181, C. 0. A. 


5643a, -—-—.]—R._v. 
post. 


PART XIV. SECT. 5,SUB-SECT.1.—A | 


6630 v. ——.]—The ct. hearin 
appoal {s not warranted in weighing 
probabilitios & substituting its view 
for that of the jury, to which tho 
greatest weight must atill be given.— 
Rk. v. De BRuGE, [1924] 4 D. L. R. 496; 
65 O. L. R. 507.—CAN., 


5630 vi. -—-—.]-—R. ». baling (1924), 
44 Can. Crim. Cas. 205.—CAN 
5630 vii. ——.]}—A ct. ofa nen! will 


not retry cases upon issues which have 
pe ropenly been left to the jury, & the 

that the jury might properly have 
found the othcr way is in itself no 
justification for interfering with a ver- 
dict.—h. v. a (1932), 5 Gai Pp. R. 
142; 58 C. C. C, 152.-—CAN 


PART XIV. SECT. 5, SUB-SECT. 2.—A. 


5666 I. Insanity.}—At the trial 
of acoused for murder th was, in the 
ct.’8 opinion, evidence which, had the 
pone been taken, would of ‘necossity 
1ave raised in the mind of the trial 
judge a doubt whether accused was 
then, on account of insanity, capable 
of conducting his defence: but the 
point was not brought to tho attention 
of the trial Judge, & the course pre- 
scribed by Criminal Code, s. 967, was 
not adopted :-—Held: the omission 
of counsel ougnt not to deprive accused 
of the r iad given him by the sect. & 
new ae directed.—R. v. WILLIANS, 
1929) 1 D.L, R. 343; 50 Can. Crim. 

a8. 330 ° 63 O. L. R. 191.—CAN. 

5666 fi. ——- ———.]}-—-R. v. Surrn, 
[1936] 1 W. W. R. 67; 1D. L. R. 717; 
65 Can. C. C, 231.—CAN. 


PART XIV. SECT. 5, SUB-SECT. 2.—C, 
sb. Objection a? conviction on ground 
of defect in eM % 


information. |— 
Coe Se 8.) (1928), 50 Can. Grin: 





TURKINGTON, No. 


5065a, 


5746. Add. Annotation :—Refd. R. v. Littleboy, 


[1934] 2 K. B. 408. 


PART XIV. SECT. 5, “SUB-SECT. 8. 


fi. What amounts to.}—The 
trial judge prepared, two or three 
months after the trial, a certificate 
containing a number of statements 
made by him in answer to a corre: 
spore number of objections to his 
charge which formed the grounds of 
appeal & stating, according to his 
recollection, that in fact his direction 
was precisely the contrary of that 
reported :—Held: such certificate of 
the trial Judge was not a report within 
sect. 1020 Criminal Code: it did not 
contain the judge’s “* notes of the trial ”’ 
nor was it a ** report giving his opinion 
upon the case or upon any point arising 
in the case.”—BaRon v. R., [1930] 
S.C. R. 194; 2D. L. R. 945; 538 Can. 
an 1545; revsg. 47 Que. K. B. 371.— 


PART XIV. SECT. 6, SUB-SECT. 1. 


sd. In Ircland.|—Practice & pro- 
cedure, 28 to applications to allow fresh 
evidence on appeal, laid down by the 
Ct. of Criminal Appeal.—aA.-G.  v. 
M‘GANN, [1927] I. R. 503.—IR. 


PART XIV. SECT. 6, SUB-SECT. 2. 


sf. Conviction improper—Claim to 
substitute sentence for lesser offence— 
Leave to obtain further evidence—Con- 
fined to Ricas offence.|--Where on an 
an eal from a conviction for unlaw- 
fully having carnal Knowledge of a 
girl 14 years of aye, it appeared that 
the accused had not been properly 
convicted, but there being no majority 
of the ct. in favour of directing a new 
trial, the Crown asked the ct. to pro- 
ceed under Criminal Code, s. 1916 (2), 
& substitute a sentence for indecent 
assault, whereupon the accused’s 
coungel moved for leave to obtain & 
present new evidence from one Z., 
who would have been a compellable 
witness at the trial :—Tleld ;: such leave 


e #9 








should be granted, the additional 
evidence to be confined to the charge 
of indecent assault, & the hearing of 
the appeal should stand over until 
further order, &, in the meantime, 
the evidence of said witness should be 
takon before the rcgistrar of the 
Supreme Ct. & forwarded by abteet to 
the registrar of the Ct. of Aprse 

RN. v. SHUMARIN +. C.), 28). oi 
W. W. RR. 300.—CAN 


PART XIV. SECT. 6, SUB-SECT, 3. 


5740 iii. —-—-.}—An application must 
be refused, where the person. whom it 
was sought to call had been present in 
ct. at the time of the trial & available 
to be called by accnsed or his counsel 
if they desired to do so.—R. v. CRONAN 
hag 41 Can. Crim. Cas. 320; 57 

. R. 25.—CAN 


wes ii, ——— }J—The defence having 
been permitted for the purpose of 
securing a new trial to read the affidavit 
of one who it contended should have 
been called as a witness by tne prose- 
cution :—Held: the omission to call 
such witness did not result in such a 
miscarriage of justice, or the possibility 
of it, as to warrant a new.trial.— fF. r. 
GALLAGHER, [1924] 4 D. L. R. 1059; 
3 W. W. R. 357.—CAN. 


5766 iii, ———.]—R. CyHuow KEE 
(1929), 42 B. C. R. 67. CAN. 


st. Vo opportunity of cross-examining 
ead witness on statement at trial.}— 

. v. VYF (1925), 44 Can. Crim. Cas. 
249; (1925] 3 W. W. R. 100.—CAN. 


sw. On recommendation of Minister 
of Justice.}—Ontario Ct. of Appeal 
will re-open a conviction for conspiracy 
to defraud the Govt., on recommenda- 
tion of the Minister of Justice, after 
11 years for the purpose of reviewing 
the case on new evidence.—R. vt. 
JARVIS (1936), 66 Can. C. C. 20.—CAN. 


57838a. Not evidence of appellant.}—R. v. MEp- 
CRAFT (1931), 23 Cr. App. Rep. 116, C. C. A. 


5783b. Medical evidence—Cause of death.]}—Con- 
viction of murder quashed after the ct. had 
heard fresh medical evidence as to the cause 
of death, the ct. emphasising the fact that 
such reception of fresh evidence was to be 
regarded as wholly exceptional.—R. v. 


HARDING (1936), 25 Cr. App. Rep. 190, 
C.C. A. 
5792a. ——— Fresh evidence proving impossibility 97 J. P. 149. 


of guilt.J}—R. v. BINNEY (1935), 79 Sol. Jo. 


419, C. C. A. 


5800a. Conflicting medical views.}—The mere fact 
that conflicting medical views of the evidence 
in a case were put before the jury is not a 
ground for granting leave to appeal.—R. v 
Jo. 493; 


THORNE (1925), 69 Sol. 
App. Rep. 186, C. C. A. 


5802a. Unsatisfactory identification.|—-Conviction 
quashed.—R. v. HircHcock (1926), 19 Cr. 


App. Rep. 181, 0. C. A. 


5802b. Photograph of accused published in news- 


= eee ene cea tee Ee 


PART XIV. SECT. 6, SUB-SECT. 4. 


sv. Evidence material & relevant to 
show verdict wrong.J—The purpose of 
the ct. in allowing applt. to lead 
additional evidence under Criminal 
Appeal (Scotland) Act, 1926, s. 6 (b), 
is to give him an oppor sy of show- 
ing that the verdict was pronounced 
in the absence of matter material & 
relevant to lead to a contrary result.— 
SLATER v. H.M. Apvocatr, [1928] 
8. C. (J.) 94.—SCOT. 


PART XIV. SECT. 6, SUB-SECT. 6. 

m. Read now ‘ 5793 i.’ 

5793 ii. — -F-R. v. HUBLEY 
(1925), 57 N. S. R. 537.—CAN, 

5793 iii. ——— Evidence nol incom- 
patible with evidence at trial.}-——R. v. 
oon (1930), 54 Can. C. C. 211.— 


ee merreee 


PART XIV. SECT. 7, SUB-SECT. 1. 


p i. Criminal Appeal (Scotland) 
Act, 1926 (c. 15).J—The Ct. of Criminal 
Appeal is not a ct. of review in the 
sense in which that term is used tn 
civil procedure; {it cunnot upset a 
verdict merely because it disagrees with 
the view either of the evidence or of 
the credibility of the witnesses on 
which it proceeded ; it cannot interfere 
unless it thinks the verdict unreason- 
able. The tost of unreasonableness 
{is similar to that applicd to verdicts 
obtained in civil jury trials, viz., was 
the verdict so flagrantly wrong that no 
reasonable jury, acting honestly under 
proper direction, could have given it.— 

EBB v. H.M. ApvocaTr, [1927] 
8S. C. (J.) 92.—SCOT. 


Pp ii. .l—Held: an appellate 
ct. could not, under Criminal Code, 
8B. 1016 (2), substitute for the con- 
viction under s. 405 a conviction under 
8. 406.—R. v. Leroux, [1928) 3 
D. L. R. 688; 50 Can. Crim. Cas. 52: 
62 O. L. Rt. 336.—CAN. 


Pp ili. Be linear i was tried for 
murder by intentionally causing the 
death of another native. He was con- 
victed by the Additional! Sessions judge 
& four assessors of culpable homicide 
not amounting to murder, & was 
sentenced to a term of rigorous imprison- 
ment. The Govt. applied for a revision 
of the judgment, & the High Ct. altered 
the conviction to one of murder & 
pentented ihe oprit. to weet oe : 

pplication for revision, as - 
tinguis z 


from an appeal, the High 
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paper.|—-R. v. MorRIsON (1911), 6 Cr. App. 
Rep. 159, C. O. A. 

5802c. Insanity —Supervening after 
v. DRISCOLL & ROWLANDS (1928), 20 Cr. App. 
Rep. 161, C. OC. A. 


5802d. INegal committal—Conviction quashed. ]— 
Rt. v. GEE, R. v. Brppy, R. v. DUNSCOMRR, 
No. 1720a, ante. 


5805. Add. Annotations :—Apld. R. v. 


Cases 5788a—5807. 


trial.|—R. 


Disney 


(1933), 49 T. L. R. 284; R.v. Wilmot (1933), 


5806a. 





18 Cr. 


Refd. R. v. Friend (1930), 22 


Cr. App. Rep. 130. 


§806. Add. Annotation—Refd. R. v. 
[1938] 3 All I. BR. 398. 


Indictment alleging offence under 
repealed section of statute.|--Where a person 
is convicted on an indictment framed under 
a repealed section of a statute, the Ct. of 


Cleghorn, 


Criminal Appeal will quash the conviction. 
—Nt. v. TAYLOR (1024), 98 L. J. K. B. 912 3 


OT ARR IT AE em A mA 


Court had no jurisdiction to convert 
the finding of an acquittal of murder 
into one of conviction & to sentence 
the man to death.-—KISHAN SINGH U. 
Fete): 44 T, L. RR. 690, P. C.— 


piv. —-—.}——-R. v. RrwMy (1930), 53 
Can. C. C. 196.—CAN. 

Pv. -——.)—R. v. HENDERSON 
(1929), 1 M. (~. R. 277.—CAN. 

Qi. ---J--On an apps from a 
conviction for theft, bused on the 
ground thu. a statement made by the 
trial judge wher imposing sentence 
indicated that ho entertained reason- 
able doubt of thy accnsed’s guilt :— 
Held: taking the judgement as a whole, 
the contention could not be supported, 
& the appeal should be dismissed.—-lh. 
v. WALKER, [1931] 1 W. W. RR. 5843.55 
Can.C.C. 102; 25 Alta. L. R.336.—CAN, 

b i. ---Deft. was tried on an 
indictment charging commission of un 
offence & was convicted of an ‘‘ ae 
to commit ”’ that offence :-~—/Teld : the 
evidence was sufficient to sustain the 
verdict, & his eee must be dismissed. 
—R.wv. Gina (1924), 57 N. 8. R. 196. 

bii. —-—-.])— Where accused Is 
enarged with having committed a crime 
at a named place in a named county & 
province, & a place with such pame is 
referred to in the evicence at the trial, 
the fact that there is nothing in the 
evidence to show that the place Is 
within such county or province:-~ffeld : 
not such an omission as to give ground 
for an appeal.—R. ». PAYETTK, [1925] 
1D. L. R112: (192413 W.W.R. 863, 


—_— 





b iii. Where the Crown’s 
case wus foundeé on the evidence of a 
very young child, who contradicted 
nerelt on the vital point in the trial, & 
on several minor matters :—Jleld: a 
conviction founded on such evidence 
could not be sustained.—R. v. GIRONE 
(1925), 34 B. C. RR. 554.---CAN. 

biv. ——-.}--R. v. MCKUNZIE (1926), 
58 N.S. R. 464.—CAN. 

bv. ——.]--Findings of the ct. ora 
jury on questions of fact. are only to be 
set aside where the findings are obvi- 
ously & palpably wrong, or are un- 
reasonable & cannot be supported by 
the evidence.—R. ». M. (1926), 46 Can. 
Crim. Cas. 80; 58 N. 8. ht. 512.-—-CAN. 

b vi. lee dismissed .-— 
R. v. DAVIDSON (1926), 47 Can. Crim. 
Cas. 80 > 59 N. Ss. KR. 179.—CAN. 


63 








88 J.P. 152; 40 T. L. RB. 836; 69 Sol. Jo. 12 ; 22 
b. G. R. 681; 18 Cr. App. Rep. 105, 0. CG. A. 


5807. Add. Annotation :--Apld. KR. v. 
(1933), 97 J. P. 149. 


toe hae meee a eee te oe 


Wilmot 





b vii. -—---.]-— Ppa distrnilasod.— 
R. v. NICHOLSON (1926), 47 Can. Crim. 
Cas. 113: 59 N.S. LR. 323.—CAN. 


b viii. --—~-.]~--Appeal dismissed.— 
R. ve. Happan (1927), 47 Can. Crim. 
Cas. 163; 50 N.S. 1. 187.—CAN. 


b ix, ——--.}--Circumetances in which 
an appeal against a conviction for 
forgery, by making interlineations in 
a document, was allowed.--R. v. 
ZAERKEVUKO (Sask.) (1927), 48 Can. Crim. 
Cus. 87.—CAN. 


bx, --—— Fariance belween evidence 
i sor Ee to date of offence.|-—— 
Conviction quashed.—-R. vv. DAVin# 
(Alta.), (1927) 2 W. W. R. 605; 49 
Can. Crim, Ous. 86.—CAN. 


b xi, -~—-.J---The Ct. of Criminal 
a ppoe juashed a verdict & sentence, 
where the cvidenco was defective in 
some important respects, & the evi- 
dence, such as {[t was, was not presentod 
to the Jury in such u way as to bring 
sufficiently clearly before them the 
questions they had to determine.— 
A.-G. v. Smirn, (1927) I. RR. 564.-—-IR. 


b xii. JjJ-—Tf the evidence 1s 
sutficlent to justify a conviction, & 
the jury are properly directed, the Ct. 
of Appeal cannot interfere with their 
verdict because in the opinion of the 
presiding judge It is based on evidence 
which was untrustworthy & ought not 
to have been accepted.—~R. v. THOMAS 
(1928), 28 S, It. N.S. W. 490; 45 
N.S. W. W. N. 146.--AUS. 


st. Courl may reduce sentence— 
Although no appeal from sentence. j— 
Rh. ve. Musaravei (N. 8S.) (1926), 46 
Can. Crim. Cas. 45.—-CAN. 


sv. Non-indictable offence tried as 
indictable offence.|}-—-R. v. THOMPSON, 
[1928] 4 D. L. RR. 8593 50 Can. Crim. 
Casa. 183 ; 2 QO. L, R. 610.—CAN. 


sw. Conviction not in form a bape 
by Act—Omission of order for forfeiture. | 
—Deft. was convicted by a_ district 
justice of un offence under Fisheries 
Act, 1924, but the district justice 
omitted to order a forfeiture of the fish 
as required by the Act :—-//eld: the 
omission invalidated the conviction.— 
TANGNEY vw. DISTRICT JUSTICE FOR 
COUNTY OF KERRY, [1928] L. KR. 358.— 
IR 





sb. Interference with jury —~ Com- 
mittal for contempt-— Prisoner not ieee 
diced.}--K. v. STEWART (1930), 2 
M. P. R. 400.—CAN. 


29* 


Cases 5816a—5856c. ENGLISH AND Empire Digest SUPPLEMENT. 





5816a. 7 ee a judge has distinctly reached the 
conclusion that the case against a deft. is 
merely one of suspicion, he ought to with- 
draw it from the jury.—R. v. JOHNSON 
(1928), 21 Or. App. Rep. 66, ©. 0. A. 

5816b. -}+—If the ct. is of opinion that at the 
close of the case for the prosecution there is 
no evidence to go to the jury it will, in the 
absence of evidence of such evidence from the 


defence, quash a conviction.—R. v. Hoc#- 
GLICK (1929), 21 Cr. App. Rep. 161, C. C. A. 


5840a. -J—R. v. DANIELS (1927), 20 Or. 
App. Rep. 127, C. O. A. 


5840b. «-}+—-Conviction quashed on the 
ou of there being no evidence of guilt.— 
ae ala (1931), 23 Or. App. Rep. 44, 


5840c. —The ct. will quash a con- 
viction founded on mere suspicion.—R. v. 
WALLACE (1931), 75 Sol. Jo. 459; 23 Cr. 
App. Rep. 32, C. O. A. 


5840d. -+-There ought not to be a con- 
viction when the evidence is equaly con- 
sistent with innocence & guilt.—RH. v. BooK- 
BINDER (1931), 23 Cr. Age: Rep. 59, C. C. A. 
5840e. ——.}—R. v. CARTER (1931), 23 Cr. 
App. Rep. 101, C. 0. A. 
5845a. ———- -———.]—This case turned on the 
‘ manner in which the witnesses gave their 
evidence; there was a ptoper direction to 
































PART XIV. SECT. 7, SUB-SECT. 8. 


5811 iv. .}-—Conviction quashed 
since evidence wt trial was purely 
circumstantial & equally consistent 
with guilt or innocence.—R. v. COMBA, 
[1938] O. Rt. 200.--CAN. 





Icast was 
witness al eld : 


doubt 





D. L. R. 605; 
aes X1V. SECT. i caer 4. Man. L. R. 325.—OCAN. 
pee, ate eget ees %,. ERGER, 
(1925) 2 D. L. BR. 237; 43 Can. Crim. share pa 





& in direct conflict with that of two of 
the defence witnesses, one of whom at 
@ completely disinterested on 
the charge had not 
been pce beyond a reasonable 

the conviction was quashed.— 
R. v. SMITH, [1929] 3 W. W. R. 387; 1 
62 Can. C. 0. 174; 38 





conviction for shooting wi 


the jury, & the ct. does not see that it can 
interfere with the verdict without substituting 
itself for the jury, which was the proper 
tribunal to decide the matter (PIcKrorD, J.). 

—R. v. Hancox (1913), 29 T. L. R. 331; 
8 Cr. App. Rep. 198, C. C. A. 


20 Or. App. Rep. 21. 


5850a. ]}—The exercise of the juris- 
diction under Criminal Appeal Act, 1907 
(c. 23), 8. 4, depends on the circumstances of 
the articular case, whatever may be the 
opinion of the judge who tried it.—R. v. 
Rice (1927), 20 pp. Rep. 21, 0. O. A. 

Annotation :—Refd. R. v. Davidon (1927), 20 Cr. App. Rep. 66 


5850b. ——.]—R. v. Davipson, No. 3129b, 
ante. 

5855a.. Conviction of one co-defendant quashed— 
Quashing conviction of other co-defendant. }— 
As a general rule if the conviction of one of 
two defts. only for conspiracy is quashed, 
that of the other will be quashed.—R. v, 
HILLMAN (1931), 23 Or. App. Rep. 53, O. C. A. 

5856a. ——.]—R. v. RicHagps, No. 6230a, post. 

.]—Conviction quashed on the grounds 
of non-direction & of receipt of inadmissible 
evidence.—-R. v. HOwaRTH (1926), 19 Cr. 
App. Rep. 102, C. C.’A. 

5856c. -}—R. v. BERRY (1926), 19 Cr. App: 
Rep. 118, C. C. A. 

















i.6., With the absence of ilt. Like- 
wise, an aypellate ct. could also decido, 
ho evidence, whether the facts 
were such as to be equallv consistent 
with the innocence as with the guilt 
of the accused, & accordingly quash 
the verdict. But, before this ct., 
when the accused does not urge any 
ground of complaint against the 
direction of the trial judge & the 


i 
she npeas Thom BY <7 idence. is buch that tho jury might. 


intent to 


Cas. 30).-—CAN. 


6824 vi. ——- —--.})—Defts. were 
convicted of the offences of conspiring 
to defraud a city corpn. of money due 
to the ocorpn. for taxes :—Held: an 
inference of guilty knowledge = or 
belief could not properly be drawn 
beyond all reasonable doubt, & with 
such degroe of vertainty as would 
warrant the convictions, which were 
accordingly quashed.—lh. v. HPSTExIN, 
R. »o. WALKER, R. v. SPERON (1925), 43 





Can. Crim. Cas. 848; 660. L. R. 
687.—-CAN. 
§824 vii. —-—— .}-~Deft. was 


convicted of rape:—fleld; having 
regard to the evidence, the vordict. was 
unreasonable & could not be supported 
& must be set aside.—R. v. HURLEY 
(1925), 58 N.S. R. 113. Pins 


6824 vili. ——- ——. 
Sina CHow pears C. oat), 48 on. 
Crim. Cas. 14 

5824 ix. --—— se a 


finding that deft., while intoxicated 
was in charge of a motor-vehicle, did 
not justify a oonviction for driving 
while intoxicated, nor could deft. be 
convicted of the alternative offenco, 
for Criminal Code, s. 285 (4), cannot 
apply to a vebjole which is out of com- 
mission & cannot be operated by ite 
own power.——R. v. Higaina, (1929) 1 
D. L. R. 269 ; 50 Can. Crim. Cas. 381; 
63 O. ri R. 101.—CAN. 

wv J. 


§82 x. 
aay) 1 le Ww. a9 635; 3; 62 Ca Crim, 


were spon Where on 
appeal from a conviction by a idee 
without a jury it waa ap nt that 
evidence of one or both of the two 
witnesses for the Crown was perjured 








do grievous bodily harm allowed & the 
conviction guashed on the ground that 
on the evidence for the Crown there 
was grave doubt as to the identification 
of toa (one of two accused tried 
ointly) as one of those who took part 
n the. crime & the jury had not given 
him phe encny of it.—R. v. HaypuK, 
{1935) 2 W. R. 513; L. R. 
419; 64 Cua. C. 0. 194; "43 Man. L. R. 
a4 CAN. 





i. Evidence circum- 
dita ‘only -}—-R. v. YOK YUEN (Ont.) 
(1929), 52 Crim. Cas. 300. AN. 


lil, -——- —— Criminal Code, 1927, 
& 1014. g Bios an appeal from a con- 
viction for murder, hald that the case 
fell within sect. 1614 of the Criminal 
Code in that the verdict was one which 
goug not be supported by the evidenoe, 

ene must be set aside. There 

being no uestion of a new trial or a 

ct of manslaughter, the oon- 


viction was quashed.—R. v. NAHIR- 





NIAK, {1931} 2 W. W. R. 604; 56 Can. 

Cc 25; 39 Man. L. R. 509.—CAN. 

5843 vill. ——.}—R. v. NICHOL: 

SON (1926), 47 Can. . Cas. 113; 
59 By . = 323.—OAN. 

—— ——,]—R. v. MAY 

R. 753; 47 


(sack, ‘4 i927) 1D. L. 
an. Crim. Cas. 118.—CAN. 


5843 x. ——.}—Where the 
evidence in a criminal rec is purely 
circumstantial & the has been 
properly instructed thin the rule 
as to the value of circumstantial 
evidence, the verdict of the jury 

finding the accused guilty is equivalent 
to a finding that, in the minds of the 
hea , the inferences to be drawn m 
he evidence were consistent the 
guilt of the accused & inconsistent 
with any other reasonable conclusion, 
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& could, legally & properly draw an 
inference of guilt, as held by the 
appellate ct., it is not for the ct. to 
decide whether the jury ought or not 
to have inferred that the accused was 
guilty. —FRASER v. K., (1936) 8. C. R. 
296; 3D. L. R. 463; 66 Can. C. C. 
240.—CAN. 

sx. Conviction for offence not charged 
in summons.)—HaALIFAX CORPN. v, 
O’CONNOR (1882), 15 N. 8S. R. (3 R. 
& G.) 190.—CAN. : 
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5856 vii a. a P. R. v. CHIN CHONG 
(1921), 29 B. C. R. 527.—CAN, 


$6856 xvi. ——.J—R. ov. ORTYNSKY 
(1927), 2D. L R. 78 ; ori Cue 
R. 957: Can. 
319; 21 Sask. L. a 448.—C 


s (p. 522) i. Irregularities at 
former trial— ion for perjury. 
The ct. can take into consideration 
circumstances & irregularities as to evi- 
denoe, which occurred not at the trial, 
the verdict at which is in appeal, but 
at a former trial where the perjury for 
which accused has been convicted was 
alleged to have been commit ee 
R. ov. CIRSLENSEI, [1924] 1 W. W. R. 
82; 41 Can. ome Cas. 195.— CAN. 


e (p. 523 -——.}-—-R. 
BaRCLaY font.) 11930] 1 D. D. L: R. 189: 
52 Can. Crim. Cas. 134.—CAN 





k 524)1, ——— Evidence o 
pclae ey ASSIDY dence Of Dreveeti 
See een yee eens 194.— 


s (p. ee PE fa hn ae con- 

eee. FR. BaR- 

CLAY, T1930) L. R. 489; "62 Can. 
OG. C. 184.—OAN 


5858. Add. Annotations :—Consd. R. v. Tidmarsh 
(1981), 28 Cr. App. Rep. 79. Refd. R. v. 
Porter (1935), 25 Cr. App. Rep. 59; R. »v. 
Slender, [1938] 2 All E. R. $87. 


5859. Add. Annotations :—Refd. 
(1935), 25 Cr. App. Rep. 59; 
{[1938] 8 All E. R. 880. 


5868. Add. Annotation :—Refd. Maxwell v. Director 
of Public Prosecutions (1934), 151 L. T. 477. 


5868a. -}—It is a misdirection, on a 
charge of obtaining credit by fraud, that the 
jury may consider other cases of alleged 
stealing, which have not been established in 
evidence.—R. v. HiLu (1930), 22 Cr. App. 
Rep. 54, C. C. A. 


5867. Add. Annotation :—Distd. R. v. King (1927), 
20 Or. App. Rep. 158. 


5870a. onvictions quashed on the 
ground of evidence of previous convictions 
having been wrongly admitted.—R. vv. 
GRAHAM, R. v. ANDERSON (1924), 18 Or. 
App. Rep. 8, C. C. A. 


5870b. —— |-—R. v. KING (1927), 20 Cr. 
App. Rep. 155, O. OC. A. 


5870c,. —— Disclosed by prisoner.}—R. v. 
GUERIN, No. 2840a, ante. 


6870d. ——— Evidence of bad character.]—R. v. 
FLEMING, No. 6106a, post. 


5878a. ——.}—R. v. HasiaMm, No. 28392, ante. 


5878b. ———- Evidence by witnesses on abandoned 
charge.]—R. v. DUNNIcO (1931), 23 Cr. App. 
Rep. 77, O. OC. A. 


5876a. --—(1) It is the duty of counsel 
for the prosecution before opening to acquaint 
themselves with the contents of the vidict- 
ment. 

(2) Where a statement prejudicial to a 
prisoner with regard to his previous record 
has been inadvertently made to the jury by 
a witness, & counsel] for the prisoner applies 
for the trial to be started afresh, the ct. ought 
to begin the trial again before a new jury. 

A prisoner, who was charged upon two 
indictments, was given in charge to the jury 
upon one indictment, but, owing to a mis- 
understanding, evidence was admitted which 
was relevant only to the other indictment. 
In the course of the trial a witness for the 
prosecution stated in answer to a question 

ut to him in cross-examination that he had 
een in the prisoner’s house while the latter 
was away in prison. Counsel for the prisoner 
objected & applied for the trial to be started 
afresh, but his application was refused & the 
prisoner was convicted :—Held: the con- 
victed must be quashed.—R. v. PmacKHAM 
(1935), 154 L. T. 275; 100 J. P.59; 52 T.L. R. 
1589; 79 Sol. Jo. 989 3; 25 Cr. App. Rep. 125.3 
84 L. G. R. 1; 30 Cox, C. C. 353, C. C. A. 
ae aon :—Ae to (2) Consd, R. v. Firth, [1938] 3 AU E. R. 


R. v. Porter 
R. v. Cohen, 
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ti. Cross-examination restricted. ] 
—Applit., the president of a stock 

brokerage oo. & the owner of all ite 
issued capital. stock, was convicted 
for the theft of bonds & stocks Largs 
ing seven different customers of the 
co. The indictment also contained 

four connts cha theft from the 
co. & conspiracy with B., T. & M., 
employees of the co., to defraud. 
These four counts were severed by the 
trial judge & are still in abeyance :— 


examine said B., 
Crown witnesses, 





which the applt. 
wished, to have & 
BON, 11938) 2 W. 
(Can.) 35.—CAN 
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Held: defence counsel’s right to cross- 
T. & M., who were 
had been unduly 
restricted by the rulings of the trial 
judge, & there should be a new trial, on 
was entitled, if he 


5909 {. Gonettion 
for defence ezxcluded.}—WINNING . 
OBRANCE, [1928]} 8. C. (J.) 79.—S8COT. 
ag. Evidence of balltstte expert.}— 


Vol. XIV.—Criminal Law. Cases 5858—5910b. 


5877a. ———- ———-.}- —-R. v. Homer (1926), 19 Cr. 
App. Rep. 118, 0. C. A. 
5877b. ——— Statement prior to trial in hearing of 


jury.}—Before the trial of applt., in the 
presence & hearing of the jury who were to 
try her, counsel og earing for her son, who 
had been pee or sentence on another 
charge, sta by way of miti gation that his 
client was the son of a se a te shoplifter. 
In the summing up at applt.’s trial the jury 
were warned to disrevand that statement :— 
Held: in view of the above disclosure with 
regard to appli character, the proper course 
would have been to adjourn the case of the 
applt. & try it before another jury, & in the 
circumstances the conviction must be quashed. 
aoe oo (1935), 25 Cr. App. Rep. 97, 


Add. Annotation :—Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 


5887. Add. Annolations :—Refd. R. v. Dunkley 
(1926), 134 L. T. 632; R. v. McLean (1926), 
134 L. T. 640; R. v. Pollinger (1930), 22 
Cr. App. Rep. 75. 


5906. Add. Annotation :---Consd. R. v. Baldwin 
(1925), 1383 L. T. 191. 


5910a. ——.}—(1) Rejection of evidence 
« legally admissible may be ground for quash- 
ing a conviction. (2) The prosecution, 
semble, should put in at the trial all docu- 
ments put in below.-—R. v. THomas (1931), 

23 Cr. App. Rep. 36, C. CG. A. 


5910b. ——.|—Applt. was charged with 
incest with his daughter 8. The case for the 
rosecution rested mainly on the evidence of 
3. & her younger sister 1. The defence was 
that the charge was a fabrication, & that the 
children had been schooled by their mother, 
with whom applt. was on bad terms, into 
giving evidence against him. Applt. had 
some months previously been convicted of 
indecent assault on B. before a ct. of summary 
jurisdiction. Counsel for appit. put to each 
of the children in turn the suggestion that 
each of them had admitted to another person 
that their mother had told them what to 
say in evidence on that occasion, & that their - 
evidence was not true. Hach of the children 
denied this suggestion, & counsel for applt. 
sought to call the two persons to whom the 
alleged admissions were said to have been 
made. The judge refused to admit their 
evidence, on the ground that the above 
questions had been put to the children 
solely for the purpose of testing their credit : 
—Held: the questions were directed not to 
the credibility of the witnesses but to the 
very foundation of applt.’s answer to the 
charge, & the evidence of the two persons to 
whom the alleged statements had been made 
by the children ought to have been admitted. 
The conviction must, in the circumstances, be 


5884. 








OrockEt, J., took also the ground that 
the trial judge erroneously refused to 
allow a certain ballistic expert witness 
to state his op{nion as to whether or 
not the bullet which caused the death 
had been fired frora the revolver aie 
wre o ANDER- duced. RInrrer, LAMONT & SMITH 
rR. ay ¥F.L. J. | JJ., while holding that the trial judge's 8 
ruling out was wron = were of op{nfon 
that, in view of la evidence from 
the same witness, the ruling out had 
not mince shoot. yee v. 4 Ar 
8. 0, R. 0; D. L. 417 : 65 
C. 0. CO. de -oAN 


Cases 5910b—5927d. 


quashed.—R. v. Pxinuies (1936), 156 L. T. 
80; 101 J. P. 117; 30 Cox, C. OC. 536; 35 
L. G. R. 36 ;° 26 Cr. App. Rep. 17, C. C. A. 

5910c. Cross-examination as to credit dis- 
allowed.|—The legal representative of applt. 
at the ct. of trial was precluded from cross- 
examining the chief witness for the Crown, 
an accomplice, as to credit:—Held: the 
conviction must be quashed.—R. v. HUGHES 
(1933), 24 Cr. App. Rep. 52, 0. C. A. 


b915a. -}—An inadequate summing up 
may be a ground for quashing a conviction.— 
a a ewan (1931), 22 Cr. App. Rep. 166, 


5915b. -}—If a direction to the jury 
treats as corroborative evidence that which 
is not in fact corroborative, the ct. may 
quash a conviction.—R. v. PHILLIPS (1924), 
18 Cr. App. Rep. 115, C. C. A. 


5919. Add. Annolation :—-N.F. (It would be better 
to regard the case of Newman as a misprint. 
Lorp HEwarrt, C.J.). R. v. Currell (1935), 25 
Or. App. Rep. 116. 


5926a. —-~——.]—k. v. Howarrn, No. 5856b, ante. 


5926b. ——-- Sexual offence.]—Applt. was charged 
on an indictment containing ten counts 
alleging carnal knowledge of three girls aged 
ten, eleven & twelve respectively during a 

, period extending over a year. It was 
alleged that applt. committed the offences 
upon each of the girls in turn, while the other 
two kept watch. On four of the counts in 
the indictment there was no evidence against 
applt. beyond that of the particular girl on 
whom it was alleged that the offence had 
been committed. The judge, in his sum- 
ming-up, drew no distinction between the 
different counts, omitted to warn the jury 
as to the care they should exercise in accept- 
ing the evidence of young children, & failed 
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A. (a). 


ai. —— -—.]}~—lht. ©. AVERILL, 
[1927] 2 W. W. R. 310; 48 Can. Crim. 
Oas.121; 21 Sask. L. R. 679.—CAN. 

a fi. ——.J]—-R. v. Cooper 
Ont.), [1927] 4 D. L. R. 10903; 49 

nD. Crim. Cas. 87.—CAN. 

§920 Hii. .]—Accused & one M. 
left a room in an hotel together, both 
intoxicated. On reaching the rotunda 


5920 v. 











of stealing :—eld: this omission was 
in itself sufficient to amount to a 
miscarriage of justice.—R. v. SHORT, 
GREALRY & PLint, [1928] St. R. Qd. 
246; 22 Q. J. P. 108.—AUS. 


Ve -J—On an appeal from 
& conviction on a trial for perjury on 
which an interpreter had been em- 
loyed it was contended that the judge ©. C 
n his charge to the jury had failed to 
refor to the fact, that objection had 


ENGLISH AND Empire Dicest SUPPLEMENT. 


to direct the jury that they ought to consider 
in the case of each girl whether she was to 
be regarded as a victim or as a participant 
in the offence :—Held: the summing-up was 
so inadequate as to necessitate the quashing 
of the conviction.—R. v. BRAMHILL (1933), 
24 Cr. App. Rep. 79, C. C. A, 


5926c. -J—Conviction of receiving stolen 
property quashed on the ground of non- 
direction on this charge in the summing-up, 
the ct. reiterating the rule laid down in 
R.v. Schama & Abramovitch, 11 Cr. App. Rep. 
45, at p. 49, that ‘‘ it is essential in cases of 
this character that there should be a careful 
& proper direction.”’ 

R. v. Newman, 9 Cr. App. Rep. 134, is not 
now to be relied upon as an authority that 
there may be cases of receiving where a care- 
ful summing-up is not essential.—R. v. 











CURRELL (1935), 25 Cr. App. Rep. 116, 
C.C. A. 
5927a. -l1—Where the defence is an 


alibi, the jury must be pointedly directed on 
the identification.—R. v. Pnituips (1924), 
89 J. P.16; 41 T.L. R. 190; 18 Cr. App. Rep. 
151, C. C. A. 


5927b. Direction as to time.|—R. v. SMITH, 
No. 6066a, post. 


5927c,. --—.]—Where an alibi is set up as a 
defence, the jury must be directed that if it 
fails they must consider the facts of the case 
on their merits.—h. v. CHEW (1926), 19 Cr. 
App. Rep. 73, C. C. A. 


5927d. Contradictory statements by sole witness to 
identity.]— Where the only witness to identifi- 
cation of the accused has at one time ex- 
pressed doubt about his own correctness, the 
attention of the jury ought to be drawn to 
this fact.—R. v. MCLOCKLIN (1930), 22 Cr. 
App. Rep. 138, C. C. A. 





Can. C. C. 178; 1M. P. R. 345.— 


CAN. 

sa. Conflicting medical evidence.)— 
A new trial will be ordered when the 
conflicting medical evidence as to 
cause of death is not adequately ex- 
lained to the jury.—R. v. IRK, 
1934) 3 D. L. R. 642; O. R. 443; 62 
. C. 19.—CAN. 


of the hotel M. said to the night clerk 
**T got hit in the eye, but tho other 
fellow got worse than I did,’’ & the 
clerk saw that there was blood on both 
of M.'s hands. I:nmediately after 
they had left the hotel, a third man, 
who came to the hotel with them, was 
found dead & in a battered condition 
in the room they had left. On appeal 
from the conviction of accused for 
manslaughter :—Held ; there was non- 
direction amountil to misdirection 
in the charge of the Judge, to the jury, 
the result of which was that the 
sorted th evidence in favour of acoused, 
viz., M.’8 appearance after coming out 
of the room & his statement of his 
actions, was not submitted to the 
ury’s consideration as it ought, & 

ere should be a new trial.—R. v., 
NICHOLSON (1927), 49 Can. Crim. Cas, 
228; 39 B. C. R. 264.—CAN. 


§920 iv. »}—An indictment was 
resented against three accused persons 
or breaking & entering & for stealing. 

The trial judge left the case to the 
jury as being one of breaking & 
entering only, & did not point out to 
the jury that it was, under Criminal] 
Code, s. 575, open to the jury to find 
the prisoners, or some of them, guilty 





been taken by the defence counsel to 
the ability of the interpreter, & it, was 
contended that this  non-direction 
amounted to misdirection :—Held : 
since even had the judge placed the 
matter before the jury thoy could not 
as reasonable men, have concluded 
otherwise than that the interpreter was 
well qualified & had translated the 
accused’s answers correctly, the objec- 
tion could not bo sustained.—R. v. 
VERIGIN (No. 2), [1932] 2 W. W. R. 
491.—CAN. 


5920 vi. -}—~Failure of the yueee 
to instruct the jury that, in order to 
determine the real meaning of a written 
statement by accused, they were 
entitled to consider those parts of it 
which were exculpatory & explanatory 
of accused's adverse admissions con- 
stituted a material non-direction tanta- 
mount to a misdirection necessitating 
a new trial.—R. v. Jackson, [1933] 
O. qt. 522 ’ 60 C. Cc. C. 52.—CAN. 

sy. Direction alleged to be unfair.}— 
Rv. Hum Kine, (1928) 2 D. L. R. 
687; 49 Can. Crim. Cas. 174: 60 
N. 3. R. 5.—GAN. 


8Z. Failure to direct j how to view 
circumstanti L ihe . v THI- 
BEAULT, (1930) 3 D. L. R. 312; 53 
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sb. Biyamy— Felonious intent.}] — 
Where the trial judge directed the jury 
that if accused intended to be married 
a second time, his first wife being 
alive to his knowledge & the first 
Marriage being a lawful marri , there 
was felonious intent :—H : this 
direction was right.—H. v. KENNEDY, 
[1923] S. A. S. R. 183.—AUS. 

sco. Manslaughter—Criminal negli- 
gence.]—New trial ordered because the 
judge did not explain to the jury the 
elements of the crime of manslaughter, 
& did not differentiate tween the 
degree of negligence which is necessary 
to constitute criminal Mability, & also 
because he did not tell the jury that 
they were justified in entering upon 
the inquiry as to the accnsed’s guilt of 
the offence of criminal negligence under 
sect. 284 only if they found the accused 
not guilty of the crime of mansjaughter. 
—RK.v. MERRITT, ee 4D. L. R. 483 ; 
Oo. R. 786; 60 C. C. C. 295; affd., 
1934} 1 D. L. R. 158; 60 CG. C. C. 
304.—C 


sd. Wounding—Intent.) — Accused 
was prosecuted under sects. 273 & 
274 of the Criminal Code. The jury 
found bim not guilty under sect. 273, 


5929a. -}—When in a trial for larceny 
asportation of documents has been proved, 
there must be a direction whether it took 
place animo furandi or not.—R. v. JonEs 
(1925), 19 Cr. App. Rep. 39, C. C. A. 


5982a. ——— By batlee—Intent to defraud.|—R. v. 
Moors, No. 3007a, ante. 


59382b. Shopbreaking.|/—On an _ indictment 
for shophbreaking & larceny the jury should 
be informed of the various verdicts open to 
them on the evidence.—R. v. NEVILLE (1931), 
22 Cr. App. Rep. 163, C. C. A. 


5982c. Breaking & entering—Breaking.|—R. v. 
LLOYD, No. 2839b, ante. 


5932d. -}—On an indictment charging 
breaking & entering, a breaking in law must 
be proved, & the jury must be distinctly 
charged on this point.—R. v. BRIERLEY 
(1924), 18 Cr. App. Rep. 136, 0. C. A. 


5984. Add. Annotation :—Folld. R. v. Smith (1931), 
22 Cr. App. Rep. 180. 


5986. Add. Annotation :—Folld. R.v. Smith (1931), 
22 Cr. App. Rep. 180. 

5938a. -}+--The gist of the crime of 
obtaining by false pretences is an intent to 
defraud: direction on this point must be 
clear.—R. v. RENTON (1925), 19 Cr. App. 
Rep. 33, C. C. A. 


5938b. -}+—On a charge of obtaining 
by false pretences there must be a direction 
on the issue of intent.—R. v. Kay (1925), 19 
Cr. App. Rep. 42, C. C. A. 


5938c. -]—On an indictment for sbtain- 
ing by false pretences the jury must be 
explicitly charged that they shoula not 
convict unless they find an ‘‘intent tw 
defraud,’’ the legal purport of which should, 
except in the clearest cases, be indicated.— 
e oe (1931), 22 Cr. App. Rep. 180, 
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5938d. .}—It is a misdirection to suggest 
that. evidence on a charge of obtaining by 
false pretences which tends to disprove an 
intent to defraud is ‘‘ subsidiary ’’ to the real 
issue, even though that evidence per se does 
not constitute a defence.—R. v. PIckuP 
(1931), 22 Cr. App. Rep. 186, C. C. A. 


5938e. .J}—It depends on the circum- 
stances of each case whether a jury must be 
expressly directed that an intent to defraud 
is an cssential ingredient of the offence.—R. 
v. Moss (1931), 23 Cr. App. Rep. 132, C. O. A. 


5939a. J—R. v. NEWBERY & KLMAN, 
No. 3165g, ante. 


5943a,. Larceny. ]—On a charge of knowingly 
receiving stolen goods it is imperative that 
the jury should be directed that the larceny 
implied must be proved.—R. v. McQuIRE 
(1930), 22 Cr. App. Rep. 31, C. C. A. 

5943b. ‘“*For & on account of’’ person 
defrauded. ]—On an indictment for fraudulent 
conversion the jury must be directed on the 
question whether what was received by deft. 
was ‘“‘for & on account of’’ the person(s) 
alleged to be defrauded.—R. v. BROWN 
(1931), 23 Cr. App. Rep. 18, OC. C. A. 

5947. Add. Annotation :—-Consd. It. v. 
(1930), 143 L. T. 311. 

5947a. -—--.]J-—Rh. v. Woops, No. 751b, ante. 

5947b. ~-—-R. v. Kineripe (1931), 23 Cr. App. 
Nep. 12, C. C. A. 
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'§947c. Failure to distinguish larceny & obtaining 


credit by fraud.]—K. v. LEE, No. 5028b, ante. 


5959. Add. Annotations :-—Consd. Ii. v. Thorpe 
(1925), 133 L. T. 05. Refd. R. v. Canham 
(1925), 18 Cr. App. Rep. 163. 


| 5965. Add. Annotution :—-Refd. R. v. Bernhard, 


[1938] 2 K. B. 264. 
§965a. ——-.]-—-(1) An alternative theory put 
forward by the defence which is consistent 


ae a ee ee te en a i tl oy mm tye 


having found the injury was caused 
“without malicious intent.” ‘The 
second count in the indictment was 
under sect. 274 which does not contain 
words making intont material. ‘The 
judge in his charge to the jury said: 
the second count charges the accused 
with unlawful wounding only... 
N O question of intent involved there.’ 
The jury convicted the accused under 
this count. On appeal, his counsel 
contended that intent was a funda- 
mental factor in the offence under 
sect. 274, although not specified as 
such & that the direction to the jury 
was misdirection :—WZeld: there was 
no misdirection & the appeal should be 
dismissed.—R. v. WHITE, [1934] 2 
W.W.R. 513; 62 C. C. C. 76.—CAN. 


sf. Definition of criminal peqiigente] 
~—-Where on the trial of a charge o 
manslaughter arising out of the opera- 
tion of a motor vehicle the ju 

directed the jury that it was open 

it, under sect. 951 of Criminal Code as 
amended by 1930 (c. 11), to bring in 
& verdict of nal negligence, & 
the jury did find the accused guilty 
of criminal negligence :—Held: the 
direction was objectionable on the 
ground that the judge did not define 
criminal negligence.—R. v. GuD- 
Chie (1933), 60 C. GC. C. 332.— 


e 
’ 


sk. Murder.j}—Where on the trial 
of a charge of murder the accused relies 
On provocation & drunkenness as 
grounds why the verdict should be 
manslaughter, not murder, the judge 
ig not in error in charging the jury 


that, on account of the words ‘to 
deprive an ordinary person’ in 
sect. 261 (2) of the Code, they should 
when determining the question of 
provocation make no more allowance 
for & man under the influence of liquor 
than for a sober one. But he should 
direct the jury's attention to those 

ortions of the evidence which, if 

eliceved, might actually show pro- 
vocation by indicating that the 
accused was suddenly attacked by the 
deceased, since under said subsection 
the question whether any particular 
wrongful act or insult amounts to 
provocation is expressly one of fact 
for the head He should also instruct 
the jury that even if provocation, 
suincient to deprive an ordinary person 
of the power of self-control, has boen 
established to their satisfaction, they 
will then have t6 determine whether 
the accused had acted in the heat of 
sudden passion or from premeditation, 
&, if satished that he was intoxicated, 
they may tuke into account the fact 
that a man in such o condition is 
more susceptible to passion than ho 
otherwise would be. Moreover, in 
addition to telling them that the rigor 
of the rule as to the presumption of 
intent has been relaxed to the extent 
that when a particular intent is of the 
essence of the crime, as it is in murder, 
drunkenness is an element to be taken 
into consideration, so that if they found 
drink had made the accused incapable 
of the intent to kill they should return 
a verdict of manslaughter, he should 
also explicitly direct their attention to 
those portions of the evidence which 


67 


would indicate the existence or non- 
existence of an intent to cause death 
or gricvons bodily harm.-—R. v. 
IHTARMS, (1936) 2 W. W. R. 114: 
349). 1. RR. 4975 66 Can. C. C. 1343 6 
I. L. J. (Can.) 21.---CAN. 


PART XIV. ange us emda: T— 
» (6). 

56948 vi. Whether ground for quashing 
conviction.J}—- BROOKS v. R., [1928] 1 
D. L. R. 268; 48 Can. Crim. Cas. 333 ; 
{1927) 8. Cc. R. 633,-~ CAN. 


6948 vil, —---.J—-H. ov». YOUNG 
(1931), 3 M. P. RR. 2213 55 Can. C. C. 
372.—CAN. 

5948 viii. —-— Defence of insanity. 


—An appeal from a conviction for 
murder. The only defence was in- 
sanity; & to establish it the defence 
called two physicians who were pro- 
vincial officials & had examined the 
accused after being {nstructed by the 
A.-GQ. so to do. Since this defence 
was not raised at the beginning but 
only in course of the trial, the question 
of the accused’s fitness to take his 
trial was put to the jury only ut the 
same time as the main {issue & the 
verdicta of fitness & guilt were read 
together :—Held: considering the trial 
2 e’s charge to the jury as a whole, 
ts effect might very well have boen 
to cause the jury not to give fo the 
medical testimony the earnest & careful 
consideration which it called for, <A 
new trial was, therefore, ordered.—- 
R. v. Mackie“, {1933} 1 W. W. R. 273; 
2D. L. HK. 685; 59 OC. CG O;, 254°: 
41 Man.L. R. 9.—CAN. 


Cases 5965a—6034d. HNGLISH AND Empree Digest SUPPLEMENT. 


with the evidence ought not to be ignored in 
the summing-up & the ct. will consider it. 
(2) The ct. will not interfere with the 
findings of fact by a jury if they have been 
_ properly directed & could reasonably arrive 
at the verdict.—R. v. TURKINGTON (1930), 
22 Cr. App. Rep. 91, C. C. A. 


5965b. -}—If a summing-up ignores evidence 
of a prisoner’s attempt to get honest work it 
may be quashed.—R. v. COUNTER (1931), 23 
Cr. App. Rep. 22, 0. C. A. 


5965c, -J—R. v. Smite, No. 3165f, ante. 

5965d. -}+—Conviction of murder quashed in 
the case of one of two applts. jointly charged, 
on the ground that his defence had not been 
ete put to the jury in the summing- 

p.—R. v. MILLS (1936), 25 Cr. App. Rep. 

138, C. C. A. 

5976. Add Annotation:—Folld. R.  v. 
(1924), 18 Cr. App. Rep. 29. 


5992a. J—R. v. TAVENER & ToBITr (1928), 
21 Cr. App. Rep. 638, O. O. A. 


AV92b. 
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5992c. -}--A definite mistake in a summing- 

up about the identification of a chattel 

charged in the indictment to have been 

. stolen may be ground for quashing a con- 

viction.—R. v. BRIDGER /1930), 22 Cr. App. 
Rep. 21, C. C. A. 


6018. Add. Annotation :—Refd. R. v. Fisher (1926), 
19 Cr. App. Rep. 166. 

6019. Add. Annotations :—Folld. RR. v. Currell 
(1935), 25 Cr. App. Rep. 116. Consd. 





-}--A misdirection on a material fact . 
is sufficient to invalidate conviction.—R. v.. 
(1930), 22 Cr. App. Rep. 24, C. C. A. 


Woolmington v. Public Prosecutions Director, 
[1935] A. C. 426. 


6026a. Wilful neglect of child.}—R. v. WALKER, 
No. 1985a, ante. 
60384a. ——-.}—-R. v. Briaas, No. 4693a, ante. 
6034b. -}+-A summing-up must disti 
clearly between the charge of larceny & that 
of knowingly ‘receiving, &, if there is more 
than one deft.. between their respective 
shares in the offences alleged.— R. v. HEBBAGE 
(1930), 22 Cr. App. Rep. 50, C. C. A. 


60384c. ——-.]—-On an indictment against more 
than one person the summing-up must 
discriminate carefully the case Roar ea each 
deft.—R. v. BROWN (1930), 22 Cr. App. Rep. 
189, C. C. A. 


6034.4. ].—Applts., who were father & son, 
were each convicted of receiving stolen 
property. There was no evidence that the 
father had even been in physical possession 
of the property, or that he had ever seen it 
before the police found it in a shed occupied 
by him in which the son was at the time 
sleeping. On being questioned by the police, 
the father said: ‘‘ My boy will tell you all 
about it,’ but there was a conflict of testi- 
mony as to what the son had said. According 
to his own evidence, he had given the police 
a detailed account of the circumstances in 
which the property was brought to the shed. 
Applts. were represented at the police ct., 
& neither made any statement or gave 
evidence. Both applts. appealed on the 
ground that the summing-up contained mis- 
direction & nondirection in law :—Held: the 
summing-up was unsatisfactory in. that 
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6006 v. .J-—In direct- 
ing the jury, the judge gave them the 
impression that more knowledge of the 
crime without any aiding or abettin 
thereof was sufficient to make accuse 
& principal otfender:—WHeld: a mis- 
direction, & new trial ordored.—R. v. 
Dutowak, (1924] 4 D. L. R.973.—CAN. 


6016 iv. -}—It was con- 
tended that the judge misdirected the 
jury in reading to them a sect. of the 
Criminal Code which had been repealed 
before the trial took place :—Held: 
as the sect. {n question was simply a 
statement of the common law & could 
not A re affect prisoner, the 
case was within the Code, 6, 1014 (c), & 
the objection had no effect.—Rh. v. 
MoOLACHLAN (1923), 56 N. 8S. R. 418; 
41 Can. Crim. Cas. 249.—CAN. 


6016 v. ——~ -}~—The fact that 
the trial judge in charging ‘the jury 
misstated the law will not, in view of 
his subsequent correction of this 
-etatement after the jury wero called 
baok, justify the pla ne aside of the con- 
viotion. ~—STEELK v. {1924} 4D.L. R. 
175; [1924] 1 W. Wet 1146.—CAN. 


PART XIV. mere ek nes — 


6019 ili, ——-.]-— Where homicide 
was proved & was not denied, but the 
defence of temporary insanity caused 
by intoxfoating Hquor was aet up :— 
Held: the omission from the trial 
judge's charge of an instruction that 
acoused was entitled to tho benefit of 
@® reasonable doubt was a substantial 




















wrong entitling him to a new trial.— 
R. v. PAYETTR, [1925] 3 W. W. RR. 747; 
ae cen. Crim. . 209; 35 B. O. R. 
81.—CAN, 
6019 iv. -}~Upon the trial of an 





indictment charging wees i stolen 
goods, knowing them to been 


stolen, the jury was charged ‘“ the 
Peeves 108 of recently stolen property 
hrows on the possessor the onus of 
matte that he got It honestly. If 
he fail to give a reasonable account of 
it, be is reasonably presumed to be in 
ossession of it honestly’’ :—Held : 
he charge was not in accordance with 
the principles of law as laid down in 
R. v. Schama, No. 6019, & the con- 
viction must be set aside & a new trial 
had.—R. v. Morton, [1929] 1 D. L. R. 
720; 51 Oan. Crim. Cas. 96; 60 
N. 8. R. 302.—CAN. 


6019 v. .)—A direction, in effect, 
that the prisoner must establish his 
innocence beyond a reasonable doubt, 
ina <4 of perjury: isa misdirection. 
aaGe ea IALKA (1934), 62 Can. C. C, 


6019 #7 ——.}+—-In any criminal 
case tried by a jury, the jury must be 
told that the burden is upon the 
Crown to prove the guilt of the accused 
beyond all reasonable doubt & that 
if they entertain a reasonable doubt 
of guilt at the close of the case it is 
their duty to acquit. Although, no 
doubt, other words than the words 
“ beyond all reasonable doubt ’’ may 
be used in the telling, & it may be that 
counsel have relieved the hades of this 
duty although it is unsafe for him in 
sat f circumstances to consider himself 

she from it, yet in every case the 
jury must be told d by some one in clear 
& ODED Ate language that the 
accused is entitled to be acquitted if 
on the whole case they entertain any 
reasonable doubt - to guilt.—R. v 
LaBINE, (1937] 3 W. W. RR. 341; % 
D. L. R. 284 ; 69 Can. ©. C. 15i.— 
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d i, ———.}+The omission to place 
clearly before the. jury the law as to 
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the right of private defence of the 
peenn as bearing on the facts set up, 

to direct their attention to the point 
mctner how far, accused was 
justified’ in attacking deceased, in 
order to prevent injury to himself :— 
Held: a misdirection vitiating the 
trial.—R. v. ASERUDDIN (1926), I. L. R. 
53 Calc. 980.—IND. 


d il. --—R. v. DELL ’OSPEDALE, 
1929) 1 D. L. R. 892; 51 Can. Crim. 
117; 60 N. 8. R. 336.—CAN. 


sc. Rape.}-——R. v. Hay (Ont.) (1927), 
49 Can. Crim. Cas. 146.—CAN. 


sf. Criminal negligence—Sufficient_to 
read Code with brief comment.}—Dk& 
BEAUJEU v. R., [1931] 4 D. L. R. 
56 Can. C. C. 217.—CAN. 


Ps Shooting cattle.}—The omission 
rge the jury that eee corel 
must be wil to sustain a 

under sect. 510 of Criminal ‘code 
not a misdirection, when the defence 
is a denial of the shooting.—R. v. 
ees (1930), 67 C. Cc. CG. 169.— 





Fis Perjury.}—A new trial ordered 
f a charge of perjury, ry) Vt the ground 
that the trial was an Unsa& isfactory one 
because the ju *g regret) up to the 
jury was defective in that it did not 
define perjury or tell the jury that 
even though it concluded that the 
pail gare 8 statement was false it must 
satisfied that she made it 
eaowine it to be false & 
intention of. “tnisleading the ct.; & 
also because a pare thereof was pre- 
judicial to the defence, & rendered it 
not unlikely that the jury may aye 
been moved thereby to bring in a 
verdict the prisoner for reasons 
ne founded in the rae: ip - 
SaFRONIUK > 936} 1 D. L. 
es) 3 W. W. R. 477; 64 es o ay 
30.—CAN. 


6047b. 


PART XIV. ey 7, SUB-SECT. 7.— 


(a) it drew no distinction between the cases 
of the two applts., though such was essential 
in a case of this kind ; (0) the jury were not 
told that they could convict the father only 
if they were satisfied either that he knew of 
the theft beforehand & that some kind of pre- 
arrangement between him & the thief or 
thieves, existed, or that he subsequently 
adopted the receiving of the goods by his 
son, & at the time of such adoption had 
guilty knowledge; (c) adverse comments on 
the silence of appits. when before the magis- 
trate had been improperly made, & both 
convictions must be quashed.—R. v. Smrru 
(1935), 25 Cr. App. Rep. 119, C. C. A. 


6047a. Comment on failure to disclose defence at 


preliminary hearing.J—At the preliminary 
investigation of an indictable offence before 
a magistrate, at the close of the case for the 
prosecution, the formula prescribed by 
Criminal Justice Act, 1925 (c. 86), s. 24, 
asking the prisoner whether he wished to say 
anything in answer to the charge, was read to 
the prisoner, who merely said, ‘‘ I don’t wish 
to say anything except that I am innocent.” 
In the summing-up at the trial, severe com- 
ments were made on the fact that the 
prisoner had not disclosed his defence in the 
ct. below :—Held; in view of the language 
of the statutory formula, the comments ought 
not to have been made, & the conviction 
must be uashed.—K. v. NAYLOR, [1933] 1 
K. B. 685 ;°102 L. J. K. B. 661; 147 L. T. 


159 ; 23 Or. App. Rep. 177; 29 "Cox, C2Cs 


493, 0. C. A. 

Annotations :-—Distd. R. Parker (1982), 147 L. T. 602, 
Api. & Distd. RK, v. Littleboy, (1934) 2 K. &. 408. 
-+—-At the preliminary investiation 
of an indictable offence before justices, iwo 
of three prisoners who were charged togethe:: 
disclosed their defences, which were alibis, 
& called witnesses. The third prisoner, in 
answer to the statutory formula, said that 
he did not wish to give evidence or call 
witnesses. At the trial he, too, put forward 





O. R. 684 ; 
b) ‘lv. Cc. Cc. 190.—CAN. 
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4D. lL. R. 657 ; 


Cases 6034d—6047c. 


the defence of an alibi, & the judge, in his 
summing up, commented adversely on the 
fact that this defence, unlike that of the 
other two prisoners, had not been put for- 
ward in the ct. below :—Held: the judge 
was bound, in the interest of the other two 
prisoners, to point out this difference between 
their cases & that of the third prisoner, & 
no exception could, therefore, be taken to 
the comments.—R. v. PARKER, [1933] 1 K. B 

850; 102 L. J. K. B. 766; 147 L. T. 502; 24 
Cr. App. Rep. 2; 29 Cox, OC. C. 550, C. C. A. 


.}—Ap Applt. was charged with an offence 
against a above the age of thirteen & 
under A ae age of sixteen years. When 
formally charged in the police ct. & when 
asked before being committed for trial if he 
desired to give evidence on his own behalf 
or to call witnesses, he said: ‘“‘ I am not 
guilty. JI reserve my defence.” At the trial 
at the assizes, he adduced evidence that, at 
the material time, he was away from the 
eae where the offence was alleged to have 

een committed. The trial judge commented 
on the failure of the accused to disclose his 
defence in the police ct. & said to the jury 
that it was unfortunate that the accused 
did not then & there state where he was at 
the materia] time, so as to afford the prosecu- 
tion an opportunity of making their own 
inquiries to test the truth of the statement :— 
Held: the comment did not constitute mis- 
direction. Observations on the failure to 
disclose a defence at some date earlier than 
the trial should be made with care & with 
fairness to the accused person in all the cir- 
cumstances of the case, but there was no 
general proposition of Jaw that in no circum- 
stances could comment. be made on the failure 
to disclose the defence in the police ct. 

Per Lorp HEwart, C.J.: there is a great 
difference between making the comment that 
silence on the part of the prisoner is un- 
fortunate & a matter to be regarded with 
reference to the weight of the defence, when 





lowed Ly the accused & on being over- 
taken was shot & robbed. He said 


56 Can. 


sd. Direction that evidence as to 
accused's immoral character relevant— 
Presumption of innocence.}—The judge 
directed the suey ane the facts proved 
with reference prisoner’s character 
were relevant for their consideration, 
& that the sede aires of innocence 
applied with effect to prisoner than 
to a man of proved good ‘guity by 
The jury found the prisoner 
& narrow majority :—Held: the it Ee 
had misdirected the jury in law, In 
respect that the immoral character of 
the panel was irrelevant, & the pre- 
EN ees of innocence applied equally 
& could only be displaced 
by evidence noevent to Aut he the crime 
Ys as ar M. ADVOCATE, 
{192 18. C. ‘d.) O41. : “scoT. 


PART XIV. SECT. 7, SUB-SECT. 7.— 
CG. (b) v. 
se. Failure to direct fury ae to degree 


of necessary. )— MEG 
{19 Ore Dv L. R. $1951 "Ww. weR 
470; 51 v Oaa: Crim. cas 877; 23 
Ss. L. amar ag 


seattle Th “ pears told a tho fan j 
6 ju e ury 
that if t ey found murder the man’s 
sentence would be reduced perhaps to 
imprisonment for Hfe, but that waa etict 
to influence their verdict :—Held: a 
misdirection.— R. v. CRACKNELL, (1931] 


sh. Direction as to effect of failure to 
produce document.jJ—On a trial for 
herur the trial judge directed the 
fare that the fact t the accused did 
not produce a notebook in which he 
had made a certain entry was a cir- 
cumstance from which the jury could 
properly infer that the accused’s sto 
was not true. The book was a self- 

serving document &, apart from the 
use that might have yeen made of 
it by the accused to refresh his memory, 
the only way in which it could nee 
peen lawfully nsed at the trial was by 
Crown counsel in the manner provid 


by the Evidence Act, 1927, 
8. 710, for the pu ose of contradicting 
age tentimony © i accused :—FHeld : 


ae ae R. ». BEAUCHESNE, 
(1938) 1 rR. 216: 4D. L. RB: 
0C. V5 o. 25. Re 


sj. £ sonal opinion.) 
—R. v. Kenvin ee iss , 6M. P.R. 35 | 
a Cc. Cc. OC. 403: affd. (1932), 57 
O. C. 0. 249,—CAN. 
sl. Conflicting stories by peas 
witnesses—Fatlure to direct Fiat ad 
different legal consequences, e Be 
cused was tried on a charge ve unlawful 
wounding with intent to murder. 
The Crown adduced in evidence two 
conflicting stories of the occurrence 
viz., that of the complainant & that of 


two witnesses. The complainant, a 


inaman, testified that was fol- 
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that three shots were fired by the 
accused, two after the robbery. The 
witnesses, two white Knglsh-epeaking 
men, said that they saw two men 
fleeing from a third & when the pur- 
suer, shouting & gesticulating, came 
up with the two one of them turned & 
fired a shot which brought the pur- 
sucer to his knecs, whereupon the person 
who fired the shot stopped & stoaping 
toward the pursuer fired two other 
shots & then continued his flight. 1t 
was proved that the accused did the 
shooting. The accused was convicted, 
& appealed on the ground of mis- 
direction of the jury In that (inter alia) 
the alleged diffcrent legal consequences 
flowing from the differences between 
the two stories were not adequately 
ut ir pcabe the jury. The appeal waa 
on an sant division of the 
a ee v. Wu (alias Wu Ge. & 
1933} 3 W. W. R. 651; 61 C 
40; d., (1934] 8. Cc. R. 609; 
D. L. R. 459; 62°C. ©. C. 06.—CAN. 


so. Comment on alili.J—-hi. v. RUS- 
SELL, [1936] 3 W. W. RR. 81; affd. 
sub nom, RUBMELL v. R., [1936] 4 
D. L. R. 744; 67 Can. C. C, 28.—CAN., 

sq. Comment on defence relating 2 
absence of common intent.)-—R. 
DUNBAR, [1936] 3 W. W. RK. 99; affd. 
sub ae eae vw. R., (1936) 4 
D. L. R. 7; 67 Can. C. 0. 20; 6 
F.L. J. ne 211.—OAN. 





6048. Add. Annotation :—Apprvd. 


the defence of alibi is raised, & saying that 
the fact that the prisoner was silent may be 
treated as evidence against him or as corro- 
borating the evidence of an accom lice.— 
R. v. Lirrimpoy, [1934] 2 K. B. 40 103 
L. J. K. B. 657; 151 L. T. 570; -98 es Pp, 
355; 82 L. G. R. 345; 24 Cr. App. Rep. 
192; 80 Cox, C. C. 179, C. C. A. 


Smitu, No. 6034d, ante. 


Woolmington 
v. Public Prosecutions Director, [1935] A. C. 
462. 


6049a. Failure to warn jury that they cannot safely 


convict.|—R. v. O’CONNELL, No. 6112b, post. 


6049b. Failure to direct jury as to weight of 


evidence of identification. }—It is not essential 
to the sufficiency of the summing-up that 
the judge should state that the evidence of 
witnesses who have identified the deft. at an 
identification parade may possibly be of less 
weight by reason of their fading previously 
picked out his photograph from amongst 
those of other persons.—R. v. HINps (A. G.), 
[19382] 2 K. B. 644; 101 L. J. K. B. 762; 


6056. Add. Annotations :—Consd. R. v. 


Cases 6047c—6064. ENGLISH AND Empire Dicest SUPPLEMENT. 


direction to refer to a complaint by a person 
against whom a sexual offence is alleged to 
have been committed as corroboration of 
complainant’s testimony. Such a complaint 
may be evidence of the consistency of com- 
plainant’s story, but is not to be treated as 
corroboration in the strict sense of that term. 

Proviso to Criminal Appeal Act, 1907 
(c. 23), s. 4 (1), applied on the ground that 
in the circumstances of the particular case 
there had been ‘‘ no substantial miscarriage 
of justice.’”’—R. v. COULTHREAD (1933), 148 
L. T. 480; 97 J. P. 95; 31 L.G. R. 138; 24 
Cro. App. Rep. 44; 29 Cox, C. C. 598, C.C. A. 


Evans 
(1924),88J.P.196. Apld. R. v. Beebe (1925), 
133 L. T. 736. Consd. Statham v. Statham. 
[1929] P. 181. Apld. R. v. Charavanmuttu 
(1930), 22 Cr. App. Rep. 1. Consd. R. v. 
Davies (1930), 22 Cr. App. Rep. 33; R. v. 
Lewis, [1937] 4 All E. R. 360. Refd. R. v. 
Ross (1924), 18 Cr. App. Rep. 141; R. v. 
Harris, [1927] 2 K. B. 587; R. v. Manser 
(1934), 25 Cr. App. Rep. 18. 


147 L. T. 501 ; 
C. ©. 647, C. CO. A. 


6054a. Direction that complaint might be corro- 
boration—Proviso to ee Appeal Act, 


1907 (¢. 28), 8. 4 (1), 


(20 Re a a A ATT mer 


PART XIV. SECT. 7, SUB-SECT. 8.—A. 


ri. —— Criminal Code, s. 1002.}— 
Deft. war convicted of having had 
carnal knowledge of a fecble-minded 
girl :—Held: as there was no evidence 
in corroboration, the conviction must 
be quashed.—R. v. Stmms (1924), 43 
are Crim. Cas. 28; 57 N.S. RR. 476.— 


el os 
4D. L. R. 760; 
ee Crim. Cas. 


—~ ——,)—R. 9, 


UBIN v. R., [192 7] 
[1927] S. C. RR. 442: 
172.—CAN. 
-] HAMLIN 
(alte. (1930) 1D. L. R. 497; 24 
Ita. L. R. 296: [1929] 3 W. W. 
258: 52 Can. Crim. Cas. 149. Y OANS 


PART XIV. SECT, 7, SUB-SECT. 8.—B. 


6064 vii. —— -}~-Theo rule as 
to the dangcor of convicting upon the 
uncorroborated testimony of an accom- 
plice is not a atrict rule of law, but 
merely one of practical wisdom & 
carcfulness, & the omission of the trial 
judge to give the customary warning, 
even if technivally an error, does not 
constitute euch a miscarriage of justice 
or substantial wrong as to vitiate the 
conviction. R. v. GALLAGHER, [1924] 
4D. L. R. 1059 ; 3 W. W. R.357.—CAN. 


6064 viii. —-— ——-—.]—A chargo to 
the jury, that, while it was dangerous 
to convict on the evidence of an 
accomnplice without corroboration, yet 
in this case it was the right & duty of 
the jury, lf on the accomplice’s evidence 
they felt no reasonable doubt of the 
ate of accused, to convict him :— 

Tela: a misdirection. 

If a judge discusses the evidenco of 
an accomplice & points out its con- 
sistency, he should sted Ha to the jury 
the considerations ch prompt an 
accomplice to testify against accused. 

—R. v. Steg, (1926) 1D. L. R. 729: 45 
cay Crim. Cas. 190; 58 O. L. R. 313. 





6064 ix. ——.}—When the 
evidence against a a prisoner is the 
unoorroborated eeiasaee of an accom- 
the 3 it is wrong for the judge to tell 
he jury that, if they are quite cortain 

that the accomplice s telling the truth, 
they have not only the right to convict 
prisoner but that it is their duty to do 
80. In such a case, the judge should 





24 Cr. App. Rep. 6; 29 Cox, 





6063. Add. Annotation :—Refd. R. v. Roberts & 


4 Morriss (1926), 134 L. T. 635. 


&® mis- 


follow the rule laid down in R. 
Baskerville, No. 6056; tho fideo 
should warn the jury of the danger of 
convicting prisoner on the uncorro- 
borated-testimony of an accomplice &, 
in his discretion, may advise them not 
to convict upon such evidence, but he 
should point out to the jury that it is 
within their legal province to convict 
upon such unconfirmed evidence.— 
GOUIN Vv. Ri; [1926] 8. C. R. 539.—CAN. 

6064 x. —— -J]—Where the evi- 
dence of accomplices is uncorroborated, 
juries should be instructed as nearly as 
possible in the language in which the 
rule of practice laid down in Gouin v. 
R., No. 6064 tx ,ante, is expressed. 

A charge which in effect puts the 
evidence of an accomplice on the same 
footing as that of an ordinary witness 
amounts to a miscarriage of jJustice.— 
R. v. Baonru (Sask.), [1927] 3 D. L. R. 
1179; (1927) 2 W. W. RR. 171; 48 
Can. Crim. Cas. 53.—CAN. 


6064 xi. ——.]—Held: it was 
the first rahe of the trial judge to have 
instructed the jury as to what in law 
would constitute a man an accomplice; 
he should then have proceeded to 
direct their attention particularly to 
any facts in evidence which would 
serve to indicate B.’s complicity in the 
conspiracy at any stage thereof, & to 
submit to thom tho issue as to whether 
what he was proved to have done made 
him, having regard to the direction in 
law already given, an accomplice; he 
should then have instructed the jury 
that, if they concluded that the witnoss 
was, at any stage of the proccedings, an 
accomplice in the crime charged against 
the accused, there would be danger in 
convicting them of that crime upon his 
evidence stand alone and uncorro- 
borated, although the law did not 
proclude, ae doing s0.—VIGEANT 0. 

(1930 }8. C. R. 396; 54 Can. C. C. 
301; (1931) 3 D.L. R. 512.—CAN. 


(1930), 54 Can. C. C. 166.—CAN. 

6064 xiii. -}—Where the 
quae 8 charge to the jury, after warn- 

g them that it was unsafe to conviot 
on the evidenco of an acoomplice with- 
out corroboration, proceeded to give 
reasons why the evidence of the 
accomplice the case before them 


70 














6064. Add. Annotations :—Consd. Statham v. Stat- 
ham, [1929] P. 181. 
[1929] 1 K. B. 99. 


Refd. R. v. Whitehead, 





should be accepted, & pews invited 
them to act on that evidence if they 
belicvod it, the warning was held 
defective; & the conviction quashed 
& a new trial aout or v. SEGAL, 
Ger Bare et 372; 3 D. L. R. 
1; 53 Can. C. C. 192; 38 Man. L. R. 

rye AN. 
6064 xiv. —— -—-—.]—BOULIANNE 
R., [1931] S. C. R. 621; [1932] 1 
Ll. R. 285; 56 Can. C: C. 338.— 


6064 xv. _— Question oe 
witness accomplice left to jury.}—RH. 
YaumM, [1930] 3 M. P. RR. 464. CAN.» 


6064 xvi. .J—Held: cer- 
tain unsatisfactory comments in the 
judge’s warning to the jury as to 
the danger of convicting on the 
evidence of an accomplice unless corro- 
borated were not so material as to 
cause a substantial miscarriage of 
justice. The fact, also, that after 
directing their attention to such 
danger he proceeded to tell them where 
such corroboration might be found 
was not objectionable, for in doing 80 
he was only performing his duty.—R. 
yA TODOREK, [1932] 1 W. W. R. 328.— 


6064 xvii. —— -}—It is a mis- 
direction on a material matter for a 
judge to direct the jury that if he 
believes the uncorroborated evidence 
of accomplices it must or should or 

ught to convict.—R. v. HAYMAN, 
(1932) W.W.R. 86; 2D. L. R. 525; 40 
Man. L. R. 204; 57 C. C.C. 189. — 

6064 xvill. ac ie ica held 
should be told that it is thin thi 
legal province to convict, but should 
be warned that it is dangerous to con- 
vict, & may be advised not to convict, 
on the ne oere porated: evidence of an 
accomplice.—PITRE R., [1933] 
S.C. R.69; 1D. L. R417; 59C.C.C. 
148.—CAN. 

6064 xix. .}—-An appeal on 
the ground that the judge failed to 
warn the jury of the danger of relying 
on accomplice’s evidence will be dis- 
missed if the ju did not believe him 
to be an Spa ce.—R. v. WILLIAMS, 























1935] 2 D. L. R. 651; 63 Can. C. C. 
16; 49 B.C. R. 379.—CAN. 
6064 xx. ——~- ——.}- CANNING 0. 


6066a. ——— ——— Direction that corroboration exists 
not warranted on facts.}—(1) It is a ground for 
quashing a conviction, if the jury is directed 
that there is corroboration of an accomplice’s 
evidence, when the ct. thinks there is none. 
(2) In dealing with the defence of an alibi, 
the ct. of trial ought to direct the jury on any 
part of the period of time which is relevant. 
(3) Without saying that ip every case it 
is proper to sentence an accomplice pleading 
guilty before he gives evidence for the Crown, 
it is obvious that where he is not sentenced 
it is more than ever necessary to warn the 
jury about accepting his testimony, because 
his object is to mitigate his own punishment 
(Avory, J.).—R. v. SmirH (1924), 18 Cr. App. 
Rep. 19, C. C. A. 


6066b. ——-.|—Where the evidence against 
a prisoner is the uncorroborated evidence of 
an accomplice the judge must warn the jury 
that, while they may convict on such evidence, 
it is always, not generally, dangerous to do so. 
It is wrong for the judge to tell the jury that 
if they are quite certain in such a case that 
the accomplice i~ telling the truth they ought 
act on it.—-R. v. BEEBE (1925), 133 
L. T. 7386; 89 J. P. 175; 41 T. L. RR. 
635 ; 28 Cox, O. C. 47; 19 Cr. App. Rep. 22, 
C. C. A. 
Annotation :—Refd. R. v. Warris, [1927] 2 K. B. 587. 


6067a. -}—On a charge of indecent 
assault, when the corroboration of the pro- 
secutrix is very slight, the desirability of 
effective corroboration should be made clear 
to the jury.—R. v. Kiuuick (1924), 18 Cr. 
App. Rep. 120, C. C. A. 


6067b. ~}—The correct direccion 
on a charge of indecent assault is that it is oct 
safe to convict on the uncorroborated evidence 
of prosecutrix, but that the jury, if they are 
satisfied of her veracity, may, after paying 
attention to that warning, nevertheless 
convict.—R. v. JONES (1925), 19 Cr. App. 
Rep. 40, C. C. A. 

ae :—Consd. R. v. Freebody (1935), 25 Cr. App. Rep. 


6067c. ——— ———- ——-.]—-R._ v. No. 
3156f, ante. 


6067d. -}—On a charge of indecent 
assault or any sexual offence, even though the 
person against whom the offence is alleged 
to have been committed be an adult & not a 
child of tender years, the jury should he 
directed that it is not safe to convict upon the 
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Cases 6066a-—€073a. 


-uncorroborated testimony of the complainant, 


but that, if they are satisfied of the truth of 
the complainant’s evidence, they may, after 
paying attention to that warning, neverthe- 
less convict.—R. v. FREEBopY (1935), 25 
Cr. App. Rep. 69, C. C. A. 


6068a. —— ———- ——— ——-.]—When consent is 


6072d. 


6073a. 


6068 


607 2a. 


6072b. 


6072c. 


the defence to a charge of rape, the jury must 
be warned of the absence of corroboration of 
the female’s story.—R. v. SALMAN (1924), 18 
Cr. App. Rep. 50, C. C. A. 


b —— —-—- ——- --—.]—-R. v. DRAPER 
(1929), 21 Cr. App. Rep. 147, C. C. A. 


6069a. —— ———- —— ——.]—When the only 


witness for the Crown on a charge of larceny 
is the receiver of the stolen property, the 
jury should be warned that they may require 
corroboration.—R. v. Dixon (1925), 19 Cr. 
App. Rep. 36, O. C. A. 


-}—Summing up must be em- 
phatic on the danger of accepting the un- 
corroborated evidence of accomplices & care 
must be taken that suggested corroboration is 
in fact adequate.—R. v. CLIVE (1930), 22 Cr. 
App. Rep. 19, C. C. A. 


J—R. v. CHARAVANMUTTU, No. 

















4943a, ante. 


Inadmissible evidence referred to 
as corroboration.]---M., A. & R. were jointly 
charged with murder. The only direct 
evidence against A. & R. was that of their 
accomplice M., & the judge properly warned 
the jury that they should look for corrobora- 
tion of his evidence. ‘There were certain 
matters, which the judge enumerated in his 
summing-up, capable of being regarded as 
corroboration, but the total effect of those 
matters taken together was slight. The 
judge then referred to a further matter as 
amounting to possible corroboration of M.’s 
evidence, namely, a conversation between 
M. & one of the OCrown witnesses after 
the commission of the crime :—Held: as 
this matter was not even admissible evi- 
dence against A. & R., in view of the cir- 
cumstances of the case, the convictions of 
A. & KR. must be quashed.—R. v. MARTIN, 
R. v. ANSELL, R. v. Ross (1034), 24 Cr. App. 
Rep. 177, C. C. A. 


Evidence of young children.|—RK. v. 
MARSHALL, No. 3136a, ante. 

Similar offences on different dates. |--- 
R. v. CHARAVANMUTTU, No. 4943a, ante. 























N., [1937] S.C. R. 421; 3D. L. R. 375; 
68 Can. C. C. 321.— CAN. 


6064 xxi. —--— ——.]—-R. v. BURNS, 
[1938] 1 W. W. R. 490.—CAN. 

See, also, cases in Part XII., Sect. 13, 
Sub-sect. 4, E., ante. 


of tndecent assault founded solely on 
the testiinony of prosecutrix not 
allowed to stand, where the judge did 
not warn the jury properly with respect 
to corroboration.—R. v. KELLERTON 
(Seek. ), (1927) 4D. L. R. 1126; [1927} 

W. W. R. 564; 49 Can. Crim. ; 
94.—CAN. 

6067 iv. —— ——.}—On the 
trial of a charge for indecent assault 
on a girl of under sixteen years, the 
trial Judge, in the course of warning 
the jury of the danger of convicting 
ou the uncorrobora testimony of the 

: d: ‘* In such a case, it is usual, 
in fact, necessary, to caution the jury 











against the danger of acting upon tb 

uncorroborated testimony of the girl,’’ 
&, also, “ unless she is euro by in- 
dependent testimony which implicates 
the accused, her-evidence is not an 
entirely safe or satisfactory foundation 
for a verdict against him ” :—J/eld: 
this direction was gufficient.—It. 1. 
ERNE eT {1927} 8. A. 8. R. 287.— 


6067 v. —— ——~.])—R. v. Mupar 
jase.) (1929), 52 Can. Crim. Cas. 402.—- 








6067 vi. ——--.)—-On the 
trial of a chargo of rape there is a mie- 
direction whore the judge, although he 
warns the jury that it is unsafe to con- 
vict on the uncorroborated evidence 
of the prorccuus: gocs on to say in 
effect that corroboration is necessary 
only if they are not satisfied from the 
girl’s story alone that she is telling the 
truth.—R. v. Mupasx, (1930] 1 W. ° R. 
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193; 1D. L. R. 617; 52 Can. C. C. 
402; 245. L. Kt. 257.—CAN. 

6068 {. Consenting 
party.j}—-Upon a trial for rape, the vital 
issue was consent or non-consent, & 
the only evidence of non-consent was 
that of prosecutrix, so that her evidence 
on the yital issue was uncorroborated : 
—Held: while the jury migbt have 
convicted upon the uncorroborated 
evidence of prosecutrix, it was tho 
duty of the trial judge to direct their 
attention to the absence of corrobora- 
tion, the danger of convicting on her 
uncorroborated testimony, &, there- 
fore, the necessity of their exercising 
great care in detemnining the weight 
to be attached to her evidence. is 
not having done so waa non-direction, 
equivalent to misdirection, & con- 
stituted a miscarriage of justice within 
sect. 1014 of the minal Code.— R. 6, 
AUGER. [1929] 4 D. L. lt. 864; 52 Can. 
Crim. Cas. 2; 64 0. L. R. 181.—CAN. 











Cases 6076—6112a. ENGLISH AND Empree Diaest SuPPLEMENT. 


6076. Add. Annotations :—-Apld. R. v. Gregg 
(1932), 102 L. J. K. B. 126. Refd. R. v 
Southern (1929), 142 L. T. 383. 


6078. Add. Annotations :—Refd. R. v. Southern 
(1929), 142 L. T. 883; R. v. Gregg (1932), 
102 L. J. K. B. 126. 

6078a. ——— -/-Even though a sum- 
ming-up omits express direction on the 
relation of accomplices to corroboration of 
their evidence, the ct. may, if it is satisfied 
that throughout the trial it has been made 
clear that the issue is whether the testimony 
of accomplices is adequately confirmed by 
that of other witnesses, decline to quash a 
conviction.—R. v. Davirs (1930), 22 Cr. 
App. Rep. 33, 0. C. A. 

Annotation :-—Consd. R. v. Lewis, [1937] 4 All E. R. 360. 


6078b. -]—R. v. oe (1931), 
23 Cr. App. Rep. 116, C.C. A 

6078c. -}—Applt. was convicted of 
indecent assault on a girl aged seven, whose 
testimony was received without her being 
sworn. The jury were not warned in the 




















ee earl 





summing-up that it was a case where corro-’ 
boration of the child’s evidence was required” 


by statute, or that it was dangerous to con- 
vict unless her evidence was corroborated. 
There was, in fact, corroboration of the 
. child’s evidence consisting, for the ne part, 
* in the evidence of anot er girl aged nine, 
who had witnessed the (ffence & who had 
iven evidence on oath :—Held: despite the 
efectiveness of the summing-up, in the 
circumstances of the case no injustice had 
been caused, & the conviction must be 
affirmed.—R. v. GREGG (1932), 102 L. J. 
K. B. 126; 96 J. P. 511; 24 Cr. App. Rep. 
18, 0. O. A. 
6078d. Corroboration required by rule of prac- 
tice only. |—R. v. SOUTHERN, No. 3156f, ante. 


6088a. Offence under Road Traffic Act, 1930 (c. 43), 
ss. 11, 15—Verdict of guilty of being under 








influence of drink—Ambiguous verdict. }— 
R. v. HAWKES (1931), 75 Sol. Jo. 247; 22 
Or. App. Rep. 172, O. C. A. 


6090. Add. Annotations :—Folld. R. v. Dennis, 
R. v. Parker, [1924] 1 K B. 867. Apld. R. 
v. Williams (1925), 19 Or. App. Rep. 67; R. 
v. McDonnell (1928), 20 Cr. App. Rep. 163 ; ; 
Refd. R. v. Gee, R. v. Bibby, R. v. Duns- 
combe, [1936] 2 All B. R. 89. 


8094. Add. Annotations :—Folld. R. v. Hussey (1924), 
18 Or. App. Rep. 121; R. v. Hancock (1931), 
145 L. T. 168. 


8097a. Necessity for proof.]|— When no reason 
is shown to the ct. to believe that a plea of 
guilty has been improperly apa iret it will 
decline to interfere.—R. v. CLARK (1929), 21 
Cr. App. Rep. 81, C. 0. A. 


6100. Add. Annotation :—Consd. Ras Behari Lal 
v. King-Emperor (1933), 77 Sol. Jo. 57]. 


6106a. Disagreement of first jury—Second j 
hearing way in which first divided.]—(1) If 
a jury, unable to agree, has announced in 
open ct., & therefore in presence of the jurors 
in waiting, the numbers of their members for 
& against a conviction, it is wrong to proceed 
with the second trial before such jurors. 
Even if there is no other jury available the 
Bench ought not to threaten to deprive 
accused of bail, unless he will consent to be 
tried by those jurors. 

(2) Inadmissible evidence of wecused’s bad 
character volunteered by a witness may 
invalidate a conviction.—R. v. FLEMING 
(1929), 21 Cr. App. Rep. 149, C. O. A. 





6110. Add. Annotation :—Distd. R. v. Villars 
(1927), 20 Cr. App. Rep. 150. 
6111. Add. Annotation :—Folld. R. v. Villars 


(1927), 20 Cr. App. Rep. 150. 


6112a. Improper question put to prisoner—Prisoner 
undefended.|——_R. v. WEEKS (1928), 20 Or. 
App. Rep. 188, C. C. A. 


PART XIV. SECT. 7, SUB-SECT. 10. 


. 588) i, One juryman not ahaa! 
—Where one of the additional panel o 
jurymensummoned, who was present & 
answered to his name when first called 
by the clork, was not called to be 
sworn by tho olerk who announced 
that the panel was exhausted, which 

made it necessary to secure an 
additional juryman from amon those 
who had stood aside :—He an 
objection could not be allowed, ‘ae no 
substantial wrong or miscarriage of 


justice had nears d.—R. v. MCLACHLAN 
eae ve 56 b ae ae 413: 41 Can. Crim. 
f (p. sian ee .J—A new trial was 





refused where the informant had com- 
munication with the jury during a 
view of the locus, but there was no 
evidence that the ‘communication was 
improper or in any way influenoed the 


jury.—R. v. eee ae: 7M. PRP. R. 
ee 61 C. C. C. 36.—C. 

k (p. 540) 1. —— Conversation with 

88. J—R., MINNESS & 


iW. Ww. OR tle 


610. C. 0. 169; 47 B.C. R.3 


r (p. 541) 1, Afental encom ! of 
furor.}—Apart al ther the 
Jury Act it is a fundamental prinoi le 
of law that where an accused is tried 
by a Five Hartera the members thereof must 

On an appeal 

sli th soavictian for murder on the 

und ene one Ke Marg peember sttine ae the 
was m 

ancki owing mental infirmity ® 


impairment :—Held: the juror in 
question was afflicted with mental 
infirmity tmoompatible with the dis- 
charge of duties of a juror & therefore 
there had been a mistrial.—R. v. 
bt) (1929) 1 D. L. R. ia 1 
W. W. R. 49; 51 Can. i Cas. 

38 Man. L. R. 34.—CAN 


k (p. 542) i. ack comment by 
a judge on the cffect of similar prosecu- 
tious may be ground for a new trial 
where the evidence is purely circum- 
stantial.—R. vv. eo [1938] 1 
D. L. R. 362; 12 i .#B. 331; 69 
Gan. GC. CG. 289. its 





we—Failure employ counsel or 
pallet }—The fact that, in a sum- 
Mary conviction proceeding, the in- 
formant, who was the po ceman in 
charge ‘of. the “case, acted as the 
prosecutor at the hearing, & was also 
a witness thereon, & had sworn to & 
executed the search warrant in person & 
arrested the accused held not a und 
for Bg nent aside the ei on.— 
R. Croir, [1928] 4 D. R. 581; 
[1928] 2 W. W. R. 377; 50 "Gan Crim. 
eee 143; 22 Sask. L. "R. 625. —CAN. 


. Failure to call witness. hg 
onan of oounsel in omitting to call 
witnesses is no ground for _ aside 
a verdict or for ting any relief.— 
R. v0. FONTAINE LACARBE 1980) 58 
Can. C. C. 164; 65 O. L. 173. 

sj. ee en ae Ersbets 
conviction of resp. was 
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The 
by 


the epnelae ct. on the ground that 
one of the jurors at the trial was dis- 

ualified to act as such for the reason 
that he had been convicted of an in- 
dictable offence bert sect. 6c of Jury 
Act, R. S. B. C., 4:—Held:; the 
fact of a defect of that, kind in the con- 
stitution of the petit jury co tuted 
no ground for an eppee to the appel- 
late ot. in view of the provisions of 
sect. 1011 Cr. O., the more so as no 
objection to it had been taken ys the 
trial.—R. v. spe ia {1932] S. Cc. R. 
612; 4D. L. R. 337.—CAN. 

sl. Plea of guilty on advice of stranger. ] 
—The unauthorised advice of a stranger 
to the accused to plead guilty is no 
ground for setting alae the conviction. 
= | Santis R, (1933), 60 C. C. O. 350. 


so. Comment on failure of accused to 
vive evidence-——What amounts to.)—R. 
CaN (1935), 9 ate f: R. 526.— 


—-.]—R. v. aes 
(188), 8 Ne Can. C. O. ae 


pai 
deer Tene ree applied in # 


Ot rare Pie nsid ane hather 
Ct. o e whe 
nove and faults in the trial it 


ught to passS8 them over under sect. 
1014 (2) of the Criminal Code, can 
take notice of the fact that the accused 
did not » Should be confined to 
co bes eule that do not = to the 
matter.—R. DROUX, 
[T8seli w, Ww. R. 587, 650 ; “2D. L. R. 
80; 65 Can. C. C. 221; 44 Man. 
.R.75; 5 F. L. J. (Can.) 307.—CAN. 


6112b. Prisoner giving evidence—Unfair treat- 
ment.}— When the ct. thinks that at the close 
of the case for the prosecution the judge, 
though he cannot hold that there is no case 
to go to the jury, might well suggest to them 
that in view of the evidence of the principal 
witness they could not safely convict & fails 
to lay sufficient stress on the need of corro- 
boration, it may quash a conviction, as not 
being supported by the evidence & a mis- 
carriage o justice within sect. 4, sub-sect. (1) 
of the Criminal Appeal Act, 1907 (c. 23), s. 4 
(1). The ct. disapproves of a deft.-witness in 
the box being trea by any one engaged in 
the case in such a way that he cannot give his 
evidence in his own way.—R. v. O’OONNELL 
(1931), 23 Or. App. Rep. 8, C. OC. A. 


6114a. Questions by judge implying belief in guilt.] 
—R. v. RaBBITT, No. 3151b, anie. 


6122. Add. Annotation :—Apld. R. v. Wright 
(1934), 78 Sol. Jo. 879. 
6186. Add. Annotation:—Refd. R. v. Morter 


(1927), 20 Or. App. Rep. 53. 


6141a,. ——.]—Wo00!.41INGTON v. PUBLIC PRosECcU- 
TIONS DIRECTOR, No. 4543a, ante. 


6144a. Refusal to permit accomplice to be called 
in mitigation— Count against accomplice 
withdrawn.]—Proviso to Criminal Appeal 
Act, 1907, s. 4, applied despite a manifest 
error in procedure.—R. v. GASKELL (1929), 
21 Cr. App. Rep. 83, 0. C. A. 


6144b. Omission to order production of police 
report.]—R. v. CLARKE, No. 4662a, ante. 


6148a. Answer by witness implying previous 


conviction.]—A witness for the Crown, in the | 6169g. 
course of being examined-in-chief with regard ! 


to his identification of the prisoner, made an 
isolated statement to the effect that he had 
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BERTOLI, (1927] 3 D. L. R. 193; [1927] 


8.C. R. 454; 48 Can. Crim. Casa. 118.— 
CAN, 
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.—No definite principle can 
be laid down upon which a ct. of appeal 
should proceed In dealing with appeals 
for the reduction of sentences on the 
ground of excessive severity ; all the 
circumstances should be carefully taken 


Cases 6112b—6196h. 


seen & photograph of him in the “ rogues’ 
gallery’ at Scotland Yard. No further 
reference to this statement was made by 
counsel on either side or by the presidin 

judge :—Held: although such a statemen 

would inevitably convey to the jury the sug- 
gestion that the prisoner had been previously 
convicted or was of bad character, in the 
circumstances of the case the proviso to 
sect. 4 of Criminal Appeal Act, 1907 (c. 28), 
should be applied & the conviction affirmed. 
Where by accident an isolated statement of 
this nature has been made by a witness, it 
may be the best course for the presiding 
judge to make no reference to the matter.— 
R. v. Wrieut (1934), 78 Sol. Jo. 879; 25 
Cr. App. Hep. 85, 0. C. A. 


6152. Add. Citation :-—31 T. L. R. 401. 


6169a. —— -}—R. v. BROMBILLA (1930), 22 
Cr. App. Rep. 74, 0. C. A. 


6169b. J}—R. v. Brspor (1930), 22 Cr. 
App. Rep. 136, C. C. A. 

6169c. —— -}—R. v. CanHAam & CUSHING 
(1929), 21 Cr. App. Rep. 174, C. C. A. 

6169d. —— -}—R. v. O'BRIEN (19380), 22 Cr. 
App. Rep. 20, 0. C. A. 

61696. —— J—hR. v. BRown (1931), 23 Cr. 
App. Rep. 48, C. ©. A. 

6169f. ——— ——-.]-—The Ot. of Criminal Appeal does 
not make slight reductions of sentences. The 
ct. only interferes cn matters of principle & 
on the ground of substantial miscarriages of 
justice —R. v. DUNBAR (1928), 21 Cr. App. 

ep. 19, 0. ©. A. 

-j}-——-R. v. Brooks (1931), 22 Cr. 

App. Rep. 172, 0. C. A. 

6169h. —— J—R. v. JonEs (1931), 22 Cr. 

App. Rep. 165, ©. O. A. 
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k i. —— Abortion.J—An appeal by 
an abortion-monger against a sentence 
of four years’ imprisonment impused 
on her on a conviction for abortion, 
disrnissed.—-R. vw. Petron, [1925] 4 
D.L. RR. 6713 (1925) 3 W. W. RR, 434 | 


6115 vil. ——— ———.]—-BROOKS v. R., 
{1928} 1 D. L. R. 268; 48 Can. Crim. 
Cas. 3383.—CAN. 

6115 viii. .}—Conviction 
not disturbed for error in charge, no 
substantial wrong being done.—R. »v. 
BRYSON, {1936] 4). L. R. 8013; 67 
Can. C. ©, 115.—CAN. 
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Kk. 
qi. —— After Foal Maal called — By 
person on panel.}—Held: a miscarriage 
of pe wv. McNaMARA, [1926] 
4D. L. R. 880; 46 Can. Crim. Cas. 
230; 69 O. L. R. 342.—CAN, 

8j. Disqual tion of juror.}—Held: 
such disqualification did not cause a 
Miscarri age of justice.—R. v. Boak, 
(1925) 3 D. L. R. 887; (1925) 8. C. R. 
525 ; 44 Can. Crim. Cas. 218; revaq., 
[1925] 2 W. W. 


(1925) 2 D. L, R. 803 : 
B.C. R. 256.—CAN. 
Crown 


by 
: in view of the 
neral fairness of counsel’s comments, 
t was impossible to believe that the 
jury were diverted by certain state- 
ments from the main pointe.—R. v. 
MERRITT (1934), 62 Can. C. C. 57.— 


PART XIV. SECT. 8, SUB-SECT. 1.—A° 
a 

’ . & SANSOME ° . 
Crim. Cas. 262.—CAN. 


into account in each instance & full 
consideration given to matters of 
mitigation.—R. wv. FINLay, [1924] 4 
D. L. R. 829 Pt 3 W. W. Rh. 427.—CAN. 


h il. -}-A sentence should be 
interfered with by act. of appeal only 
where the trial Judge procecded on 
some wrong principle or gave too great 
weight to particular circumstances ; 
the fact that individual members of 
the ct. would have imposed a different 
sentence is not sufficient—R. v. 
GALLAGHER, Ph does dD. L. R. 1059; 
3 W. W. R. 357.—CAN. 


hii. ---In considering the 
adequacy of a sentence, the ct. should 
be guided by the same considerations 
whether the appea) be taken for the 
reduction or increase of the sentence.— 
R. ov. Hicks, (1925) 2 D. L. R. 1000; 
(1925) 1 W. W. R. 1155; 44 Can. 
ean. Cas. 13; 19 Sask. L. R. 359.— 


h lv. ———.}—Durroor v. R. (1927), 
Q. R. 42 K. B. 520.—CAN. 


hv. -}-~—Where prisoner was con- 
victed of rape & sentenced to death :— 
Held: tances, such as low 
mentality & baneful environment, 
which were not brought to the attention 
of the judge, were sufficient to warrant 
a reduction of the penalty to twenty 
years’ imprisonment & twenty lashes. 
—R. v. MoOATHERN, [1927] 2 D. L. R. 
1142; 48 Can. Crim. Cas. 54; 60 
O. L. R,. $24 —QOAN. 
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35 Man. L. R. 290.—CAN. 


k fi. ——-.}—-Deft. was convicted of 
breaking & entering with intent to 
commit an indictable offence. On 
appeal, there was sufticient evidence to 
pOnDOE the conviction, & the trial 
judge having had the advantage of 
secing prisoner & hearing his evidence. 
& no sufficient rearon baving been 
shown for reducing the sentence :—- 
Held: the conviction be affirmed & 
deft.'s ap eal dismiase?t.—h. v. JOHN: 
BON (1927), 69 N.S. R. 385.—CAN. 


sl. Variation of sentence-——A ssistance 
given to police.}—Where an accused, 
convicted on his own confesaion, hua 
given assistance to the police by 
denouncing & giving evidence against 
a ilty receiver, although there is no 
evidence of restitution or repentance 
on the part of the prisoner, the sentence 
ey be reduced.—R. v. PAUL, [1928] 
9, e 8. R. 16.—AUS. 


so. Excessive sentence.}—Appeal lies 
to the Ct. of King’s Bench in Quebec, 
from an excessive sentence against 
prisoner tried without his consent by 
a magistrate for theft.—AMPLEMAN W. 
CoURT OF SESSIONS OF THE PEACE, 
ee 2D. L. R. 774; 63 Can. C. O, 

22.—CAN. 


ar. Jurisdiction to reduce sentence—- 
No appeal against sentence.|}-—-The ct. 
may reduce sentence on appeal, 
although there is no appeal aa to 
sentence.—R. ». MacKay (1934), 62 
Can. OC. 0. 188.—CAN. 
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6169). ——— -}—R. v. ADAMS (1931), 23 Cr. 
App. Rep. 51, C. 0. A 

6169k. —— -J—R. v. BLAKE & HINES (1931), 
22 Cr. App. Rep. 175, C. C. A. 


61691. -}—-R. v. Wittiams (1930), 22 
Cr. App. Rep. 137, C. C. A. 


6169m. -}—R. v. SLENDER (1931), 23 Cr. 
App. Rep. 11, C. O. A. 


6169n. —— J—R. v. SHARP (1931), 23 Cr. 
App. Rep. 7, C. 0. A. 


61690. Subordinate acting under orders. ] 
—R. v. SPELLEN, No. 3156g, ante. 


6169p. -}+—-R. v. McGratra (1932), 32 
Cr. App. Rep. 176, C. C. A. 


6169q. —— oe v. CARR (1932), 23 Cr. App. 
Rep. 176, C. C. 


6169r. a aeqactied of deterrent sen- 
tence of unusual severity passed in view of 
the prevalence of a particular class of crime 
in the locality.—R. v. WiruErs (1935), 26 
Cr. App. Rep. 53, C. OC. A. 


6177a. —-—.]—-A prisoner was convicted in 
Jan. 1926, of bigamy committed in 1920. 
He was already serving a sentence of six 
months’ imprisonment passed in Dec. 1925, 
for three offences of false pretences committed 
in 1923. The judge took the view that as 
the bigamy & the false pretences arose out 
. Of the same circumstances there should be 
one sentence of twelve ‘nonths’ imprison- 
ment to cover both offences, & accordingly 
sentenced the prisoner to six months’ im- 
prisonment, the term to commence at the 
expiration of the sentence already being 
served. Subsequently, however, in view of 
the provisions of Criminal Law Act, 1827 
(c. 28), s. 10, the judge, doubting whether 
the bigamy, having been in fact committed 
at an earlier date, was a ‘' subsequent 
offence ’’ within the meaning of that section, 
altered the sentence to one of eleven months’ 
imprisonment, the first five months to run 
concurrently with the existing sentence. The 
result was to lengthen the sentence originally 
intended by eight days. The prisoner 
appealed against the sentence :—Held: as 
the effect of the alteration of the sentence 
was inadvertently to compel the prisoner to 
serve eight days longer than the judge 
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1124. by striking out the un- 


originally intended, the sentence ought to 
be reduced by that "amount. —R. v. FIELDER 
(1926), 1385 L. T. 64; 90 J. P. 96; 28 oe 
O. C. 186; 19 . App. Rep. 87, OC. "C.A 


6178a. —— Certificate of insanity after con- 
viction.}—R. v. KENNEALLY (1930), 22 Cr. 
App. Rep. 52, C. C. A. 


6178b. ——— Adjournment of appeal—Accidental 
delay.}—-When an appeal has been adjourned 
through no fault of appellant the ct. may for 
that reason make a reduction in the sentence. 
—R.v. HILDEBRAND & HILDEBRAND (1930), 
22 Cr. App. Rep. 79, C. C. A. 


6178c. Court in doubt as to facts.]—R. v. 
Co (1931), 22 Cr. App. Rep. 169, 





6178d. ——— Other disciplinary action pending— 
Army deserter.J—Sentence reduced in view 
of other disciplinary action.—R. v. SOANES 
(1931), Cr. App. Rep. 142, C. C. A. 


6178e. Principles upon which court acts.]— 
R. v. BARKER (1937), 81 Sol. Jo. 719, C. C. A. 


6181a. Relative severity.]|—A sentence 
of three years’ penal servitude is now to be 
regarded as more severe than one of two years’ 
imprisonment with hard labour.—R. v. 
JONES (1932), 23 Cr. App. Rep. 208, C. C. A. 


6183a. —— -—-—.]—The ct. will amend an in- 
correct record, though it may not vary the 
sentence.—R. v. SHARMAN (1925), 19 Cr. 
App. Rep. 43, C. C. A. 


6186a. —--- —-—.]—R.. v. PILLEY (1926), 19 Cr. 
App. Rep. 101, C. C. A. 


6186b. —— -——-—.]—Rectification of sentence not 
warranted in law.—R. v. TREMAYNE (1932), 
23 Cr. App. Rep. 191, C. C. A. 


6187a. —— Sentence illegal.]}—Sentence reduced 
in view of its illegality.—R. v. JACKSON 
(1926), 19 Cr. App. Rep. 159, C. C. A. 


6187b. ——- ——.]—-R.. v. IRVING (1927), 20 Cr. 
App. Rep. 131, C. C. A. 

6187c. —— ——.]—R. v. MILLicnAmpP (1929), 2] 
Cr. App. Rep. 106, OC. C. A. 


6187d. —— —-—.]—R. _ v. 
MANDERS) (1929), 21 Cr. 
C. C. A. 
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6170 1. Whether fresh sentence can be 
substiluted—Plea of gquilty.J}—On an 
appeal against sentence in ai case 
wherein accused pleaded guilty the 
Ct. of Ap oa is in as good a position 
as the trial judge to determine the 
sentence which & ould be imposed.— 
I. v. VINEGRATAEY (alias Vine): oe 
3D. L. R. 201; 1928) 1 R, 
542; 49 Can. Crim. Cas, one. 37 Mian: 
L. an ——CAN. 


-.J—R. v. ALTOMARE 
(BC xy 1998) 3 W. W.R. ‘487. —CAN. 


6172 i. Pariation of sentenco— 
Increase of acntence.j}-——-The Ct. of 
Appeal is justified in increasing a 
KentSnGA, if it clearly deems it justice 
to do s0.—R. v. re (1927), Q. a 43 
kK. B. ae 8 C. B. R. 291.—CA 


618 earn Se 
SON (1936), 53 Can. C C. OC. 173. CAN. 


ni, ——.}—Where an illegal 
eunisiment has been imposed, as 
imprisonment with hard labour where 
hard labour is not authorised for the 
offenco in question, the ot. will not 
exercise its powers under al 





authorised portion of the penalty in 
order to uphold the conviction after 
the illegal mes EET hae been suffered 
in whole or in re ae gow 
panes eae 3 4 
. W.R. 695; 83 B.C. R. oie OO AN. 
ntl. Recommendation to mercy— 
porte misunderstood by trial J e.}— 
ue ae (1928), 28 8. N. 
5 N.S. W. W.N. 172; 
Bone) oar L R. 303.—AUS. 

n fil. ie Jor leniency—Im- 
ae — R. v. Lima QGIM, 
{robs D. rae 088 ; 49 Can. Crim. 

255; 39 B.C. R. 457, —CAN. 


a iv. 

3 R. 751: 49 Can. Crim . Cas. 196; 
OR . 43 K. B. bee -—CAN. 

a 
for Wine=Tine tnadequate.}—R 
SYpDORIK & ZOWATSKI “Sask. )» [1926] 
3 W. W. R. 458.—CAN. 

n vi. Nat afier sentence partiy 
served.}—R. v. NORTHUP (N. S.) (i926y 
46 ar Crim. Cas. 74.—CAN. 

















vil, ——— Imposed by mistake.}— 
Re vw. Hate (1926), 49 Can. Crim. Cas. 
253.—CAN. 
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RNB 

(Sak (1929) 3 OW. << ake ‘Ee 53 
87.—-CAN. 

n ix. entence inadequate.|—R. 

v. BURNS [1931] 4M. P. R. 935. —CAN. 

—— Mrscretion of Court of 


Criminal ma he j—The Ct. of Crimin 
apport in t 

ested In it by Criminal Appeal A 
1912, &. 6 (3), has an unfettered judicial 

retion to review sentences imposed 
upon convicted persons without the 
necessity of considering whether in 
ara any sentence under review, 
the trial judge proceeded upon any 
wrong principle, or upon any _ mis- 
apprebension of the facta.—R. rf. 
GOSBPER (1928), 28 8S. R. N.S. W 
568; 45 N.S. W. W. N. 165.—AUS. 


oy Conviction for perjury 
R. Z1IZU NATANBON (No. 3) (Seek), » 
[ioai}2 Ng R. 154; 49 Can. Crim, 


e exercise of the pone 





kere of sentence— Mitigating 
eiprumalances: }~—R. v. ERICKSON, fest} 
ca ee eee 57 Can. C. C. 1 


Vol. XIV.—Criminal Law. 


ee ——.]—R. v. CLUE (1928), 21 Cr. App. Rep. 


9 e e ® 


6208a. Previous conviction—Court reluctant to hear 
evidence of in justificaton of sentence—No 
previous conviction proved at trial.|—R. v. 
Gans (1928), 21 Cr. App. Rep. 1, C. C. A. 


6203b. Youth & provocation. ]—R. v. LIngs (1929), 
21 Cr. App. Rep. 175, C. C. A. 


6209a. Offer of employment—By old employer.]— 
Sentence reduced.—R. v. Jackson (1927), 20 
Cr. App. Rep. 130, 0. ©. A. 


6209b. S. P. R. v. USHER (1927), 20 Cr. App. Rep. 
130, C. C. A. 


6209c. Inaccurate statements as to previous 
record.|—The ct. will revise a sentence when 
after conviction or plea inaccurate state- 
ments by the police about prisoner’s record 
may have influenced that sentence.—R. v. 
BOLTOLPH (1928), 21 Cr. App. Rep. 37, 
C. 0. A. 


6209d. Several charges for same offence.]—R. v. 
Kenny (1929), 21 Cr. App. Rep. 78, C. CO. A. 


6209e. Improper dissrimination between co- 
defendants.]—R. ». Lear (1931), 22 Cr. App. 
Rep. 171, C. C. A. 


6209f. Delay between conviction & appeal.]— 
When there has been an unusually long 
interval between the setting down & the 
hearing of an appeal the ct. may take it into 
consideration for the purpose of sentence. 
R. v. TURNER (1932), 23 Cr. App. Rep. 175, 
C. C. A. 


6215a. —— |—R. v. READE (1927), 20 Or. 
App. Rep. 60, C. O. A. 





Cases 6199a—6230b. 


6215b. ——- ——-.]—_R. v. Martin (1928), 20 Or. 
App. Rep. 187, C. C. A. 


6215c. —— -}—Increase of sentence to penal 
servitude in @ grave case of uttering a letter 
demanding money with menaces.—R. v. 
HARRIS (1937), 26 Cr. App.’ Rep. 22, C. C. A. 

6219a. ——- —-—-.]—R. v. Lioyp (1927), 20 Or. 
App. Rep. 189, C. O. A. 


6222a. Full offence—To attempt—Incest.]—-R. v. 
KILBRIDE (1931), 23 Cr. App. Rep. 12, C0. C. A. 


6228a. Attempted larceny—To attempt to obtain 
by false pretences.]|—On an indictment for 
attempted larceny the ct. has no power to 
substitute a conviction for an attempt to 
obtain by false pretences.—R. v. GALLAGHER 
(OTHERWISH ITEMINGWAY) (1929), 21 Cr. App. 
Rep. 172, C. C. A. 

6230a. Housebreaking—To receiving stolen pro- 
perty.|—(1) Evidence improperly admitted 
at the trial may be ao ground for quashing a 





conviction. 
(2) On an indictinent charging house- 
breaking, & knowingly receiving stolen 


property, if the latter count was not effective, 
the ct., when quashing the conviction in the 
former, will not substitute a verdict for 
receiving, as applt. was not, in fact, called 
upon to explain his possession.—R. v. 
RicHaARpDs (1924), 18 Cr. App. Rep. 144, 
C. 0. A. 

6230b. Breaking, entering & sltealing-—To breaking 
& entering with intent to steal.]}—When on 
an indictment for breaking & larceny there 
is no evidence of the latter, the jury must be 
directed so to find.—R. v. Cross (1931), 22 
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6202 i. Prisoner's state of health.}-— 
While a convict’s physical state may 
be taken into consideration in passing 
sentence, yet changes in his health 
thereafter more properly afford ground 
for an application for the clemency of 
the Crown than for an appeal against 
the sentence.—R. v. ZIMMERMAN, 
[1926] 2 W. W. R. 882; 46 Can. Crim. 
Cas. 78; 37 B. C. R. 277.—CAN, 


PART XIV. SECT. 9. 


6222 i. Carnal knowledge—To in- 
decent assault.)}—R. v. GIRONE (1925), 
34 B.C. R. 554.—CAN. 

6225 i. Otlaining by false pretences— 
To attempting to obtain.}— Where a 
party has been convicted of obtaining 

oods by false pretences, & on the 
ndictment the jury could have found 
him guilty of some other offence, e.p. 
attempting to obtain, & it clearly 
appears by the jury’s tinding that the 
must have been satisfied of facts whic 
roved him guilty of attempting :— 

eld: act. of appeal, instead of allow- 
ing or dismissing the appeal, may sub- 
stitute a verdict of guilty of attempting 
to obtain.—R. v. McManus, [1924] 3 
D. L. R. 297: 42 Can. Crim. Cas. 243; 
51 N. B. R. 255.—CAN. 

sa. Breaking & entering divelling- 
house by day—To stealing in dwelling- 
house.}J—T. v. Sam CHIN, [1926] 2 
D. L. R. 287: 45 Can. Crim. Cas. 291; 
36 B, C. R. 397.—CAN. 

ab. Smuoggling—Not to attempting to 
smuggle—Latter offence onty triable 
summarily.}—R. eo. JORES (N. &.), 
(1926) 3 D. I. R. 659; 46 Can. Crim. 
Cas. 8.—C e 

sc. Wounding toith intent to do bodily 
harm—To common assaull.}—R. 0. 
LEE Foon, ({1928] 1 W. W. R. 747; 
49 Can. Crim. Cas. 233; 39 B.C. R. 
298.—-CAN. 
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PART XIV. SECT. 10. 
aa i. ——-: Kresh evidence avail- 
able not given at trial, }-—It, vu. MCDONALD 
Se (1927), 49 Can. Crim. Cas. 35.— 





aa li, ——— Reatsing doubt 
as to correctnesa of verdict.J—Ni. vw. 
HASKINS (Ont.), (1929) 1 D. L. R. 282; 
50 Can. Crim. Cas. 412.—CAN. 








ee i. —— Insanily—Plea not raised 
at trial.J—--R. v. SLOANE, [1930] 4 
D. L. R. 129; 53 Can. GC. C. 342.— 
CAN. 

ee ii. —~— Nw objection by counsel at 


trial./—A new trial may be ordered 
although no objection to the judge's 
charge was taken by counsel at the 
trial.—R. v. MacTrempni (FRANK), 
11935] 3 D. L. R. 442; 64 Can. C. C. 
18.—CAN. 

ee lil. —-~— After sentence served.|— 
One who has served his sentence 
stands in the position of one pardoned, 
& cannot be retried, but he may waive 
this right & obtain a new trial.—RH. v. 
JARVIS, SR., [1937] 3 D. L. R. 295 68 
van. C. C. 188.---CAN. 

sf. Misleading statementa in 
summing up.J—Held: as there was a 
oe ity that some statements In 
be eumming up had wisled the jury, 
8 miscarriage of justice had occurred ; 
& a new trial was ordered.—kR. r. 
WILLIAMS, R. vw. MCLAUGHLIN, [1928] 
St. RN. Qd. 133; 22 Q. J. P. 53.—AUS. 


Sg. Failure to charge jury as to 
need for corroburation.}—HR. v. Goon- 
FELLOW (N. B.), [1928] 2 D. L. R. 598 ; 
49 Can. Crim. Casa. 268.—CAN. 

sh. ~—— Admission of depositiona, |— 
A pew trial may be directed under 
Criminal Code, s. 1014 (3) (4). on the 
gronnd that it was not proved that 
certain of the conditions precedent 
prescribed by a. 999 for the admission 
of depositions had been fulfilled, & one, 
at least, of the depositions might have 
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turned the scale of the jury’s verdict 
against the accused.-— lt. v. MORELLE, 
[1928] 1 W. W. It. 68; 49 Can. Crim. 
Cas. 15; 39 B.C. Rh. 140.---CAN. 

8 Statement i prisoner-— 
Admission of erroneoug tranalation. |-- 
A written exculpatory statement made 
by the accused in a foreign language 
while be was in custody & handed by 
him to the constable in whose custody 
he was, wis recefved us evidence & 
was given to the jury & referred to by 
the judge in his charge. On appeal 
from the conviction {tf was shown that 
the translation admitted at the trial 
was erroneous jin certain respects 
alleged to be prejudicial to the accused : 
—TJeld : since in so far as the trans- 
lation was incorrect it undoubtedly 
guve rise to an Inference prejudicial 
to the accused it had resulted in a 
pscortaee of justice, &, therefore, a 
new trial must be directed.--R. v. 
FREDERICK, (1931) 3 W. W. R. 747; 
44 B. CG. R. 547; 57 C. C. C. 840.~—- 
CAN. 


sk. Duty of court on trial de nowo— 
To qive weight to findings of court 
below. J—R. v. AULENBACH, (1930) 1 
D. L. R. 865; 52 Can. C. C. 374: 1 
M. P. R. 129.-—-CAN, 


sb. Difference between trial & trial 
de novo.J——-R. v. Rick, (1930) 3 D. L. I. 
911; 53 Can. C. C. 322.—CAN. 


sd. Majority in favour of new trial— 
On different grounds—s ffect.]—T he fact 
that two of the majority (three) of the 
ct. who held that there should be a 
new trial gave differcut grounds for thelr 
conclusion that there had been a mis- 
carriage of justice did not prevent the 
case being one within sect. 1014 (¢) of 
the Criminal Code. The new trial was. 
therefore, properly ordered.—R.  v, 
GroroE (No. 2), [1935] 2 W. W. R. 
657; 2D... R. 765; 63 Can. C. C. 
304; 49 B. C. R. 393; 56 F. L. J. 
(Can.) 67.—CAN. 


Cases 6234a—6301. 


6284a. ——- ——— Exclusion of women from jury. 
—The discretion which a judge at a trial has 
of excluding women from a jury must be 
exercised judicially, & unless it is shown that 
it has not been go exercised the ct. will not 
order a venire de novo.—R. v. VAQUIER (1924), 

18 Cr. App. Rep. 112, 0. 0. A. 


6234b. Denial of right of challenge. ]— 
If deft. is wrongfully denied his right to 
challenge, the ct. will award a venire de novo. 
—R. v. WILLIAMS (1925), 19 Cr. App. Rep. 
67, C. 0. A. 

62387a. —-— —-—.]—R. v. LLoyp, No. 2567a, ante. 

6287b. -]—Venire de novo awarded in 
the case of a deft. whose plea of guilty had 
possibly been misunderstood.—R. v. HussEy 
(1924), 18 Cr. App. Rep. 121, 0. C. A. 

Annotation :—Folld. R. v, Hancock (1931), 145 L. T. 168. 


6237c.——- ——-.]—R. v. Hancook, No. 8287a, 
ante 














6238a. —-— Trial of two indictments at same time.] 
—R. v. WILDB, No. 2865c, ante. 








49a 
(1927), 20 Or. App. Rep. 45, C. OC. A 


6249b. —— 
SON (1980), 22 Cr. App. Rep. 29, 0. C. A. 


6257. For ‘‘R. v. BEAucHAMP, No. 6027, ante,’’ 
, tread :— 

In the event of a discrcpancy between the 
judge’s notes & those of the shorthand re- 
porter, the former will generally be preferred. 
Fie: fa ama (1909), 2 Cr. App. Rep. 

A 


6261a. —— Plea in one court & trial in 
another.]—Where a prisoner’s plea is taken 
in one ct., & the ict takes place in another 
ct., the transcript of the shorthand note 
ought to cover the whole of the proceedings 
from beginning to end.—R. v. STRICKSON 
(1936), 25 Cr. App. Rep. 206, C. C. A. 


6261b. Written police report.]—When at any 
trial a written police report of the prisoner’s 
record is handed to the presiding judge by 
a@ police witness, a copy of the report ought 
to be handed to the shorthand writer for 
incorporation in the shorthand note of the 











case.—R. v. MINIGHAN (1935), 25 Cr. App. 
Rep. 108, C. C. A. 
6268. Add. Annotation:—Refd. R. v. Harris, 


[1927] 2 K. B. 587. 


6271. Before this case insert ‘‘ See, also, CROWN 
PractTicr, No. 797a.”’ 


Procedure.|—R. v. * tape 


Fresh evidence.|—R. v. Frat-' 


ENGLISH AND Emprre Diarest SupPLEMENT. 


Add. Annotations :—Folld. R. v. Maidstone 
Prison, Ex p. Maguire (1925), 183 L. T. 
710. Refd. Re Carroll (1930), 100 L. J. K. B. 


6273. Add. Annotation :—Refd. Re Carroll, [1931] 
1K. B. 104. 


6279. Citations :—Delete [1892] 1 Q. B. 104. 


6284. Add. Annotation :—Retd. R. v. Maidstone 
Prison, Ex p. Maguire (1925). 133 L. T. 710. 


6298a. Order to repair highway—Highway Act, 
1862 (c. 61), s. 18.]|—Held: not a judgment 
in a “ criminal cause or matter.’’—LOUGH- 
BOROUGH HIGHWAY BOARD v. CURZON (18886), 
17 Q. B. D. 844; 55 L. J. M. C. 122; 565 
L. T. 60; 50 J. P. 788; 84 W. R. 621; 
2T. L. R. 678, 0. A. 

Annotations :—Refd. R. v. Poole Corpn. (1887), a Q. B. D. 

602; Payne »v. Wright (1892), 61 L. J. M.C 

6298a. Invalidity of bye-aw.}—Appit was 
charged with frequenting a street for the 
purpose of betting contrary to a bye-law of 
a borough, but the charge was dismissed on 
the ground that the bye-law was ultra vires 
& unreasonable. On a case stated, the High 
Ot. held that the bye-law was valid :—Held : 
this being a ‘‘ criminal cause or matter,”’ 
there was no appeal except for error of law 
apparent on the record, &, even if the 
bye-law were, on the face of it, invalid, that 
would not be an error of law apparent 
on the record.— BURNETT v. BRRRY (1896), 
60 J. P. 550; 12 T. L. R. 464; 40 Sol. Jo. 
564, 0. A. 


Annotations :—Apid. McVittie Ak Bolton a us ay 
149. Refd. Godwin v. Walker (1896 ), 1 L. sot : 
Teale v. Hee (1896), 60 J. P. 744; one v. Walte 
abs ), 78 L. T. 1867; eet v. Ashe, 11899] 1Q.B 425 : 
White v. acHes. [1899] 2 B. 34; Thomas v. Sutters. 
{1900} 1 Ch. 10; te arbour Improvement Co. 
Foster 02): 123 L. . 549; Everton v. Walker (1927), 
137 L. T. 594. 
6298b. ‘* Error of law apparent on record.’’|— 


BURNETT v. BERRY, No. 6298a, ante. 

6298c. —-—-.]—The effect of Jud. Act, 1873 (c. 66), 
s. 47, & Criminal Appeal Act. 1907 (c. 23), 
s. 20, is shat there is no right of appeal to the 
Ct. of Appeal in a criminal cause or matter, 
even where the error is apparent on the record. 
—McVITTI£ v. Bouron JJ., [1924] W. N. 
149,C. A. 
After this case add the TouOW ne new 
section :— 





Sect. 15.—APPEALS. 
To House of Lords.|—See Part XV. 


Part XV.—Appeal to House of Lords and Judicial 
Committee of the Privy Council. 


6301. Add. Annotations :—As to (1) Apld. R. v. 
Berg, Britt, Carré & Lummies (1927), 20 
Cr. App. Rep. 88. Distd. R. v. Chesshire, 
Lucas & Bottom (1927), 20 Or. App. Rep. 47. 








PART XIV. SECT. 15. 
ad. To Supreme Court—Condition 
precedent—Certificate—By what court 
eranied.)—The at. to grant a certificate 


that a decision of the Ct. of Criminal 
Appeal involves a point of law of 
exceptional public importance, & that 
{t is deairable in the public interest 


Consd. R. v. Tidmarsh (1931), 23 Cr. APP. 
Rep. 79. Generally, Refd. Statham v. Sta 
ham, [1929] P. 181. 
that an appeal should be taken, is 
the Ct. of inal Ap tal not the 
Supreme Ct.—A.-G. o. ¥ (No. 2), 
(1926) I. R. 300.—IR. 
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Part XVI.—Costs, Compensation, Rewards and Restitution. 


6408. Add. Annotation :—Refd. R. v. Ely JJ., 
Ec p. Mann (1928), 98 J. P. 45. 


64348. —— Case not sent for trial.]—When 
justices are sitting as examining justices to 
ra tarde whether a person charged with an 
indictable offence ought to be committed for 
trial, a refusal by the justices to commit is 
a ‘‘ dismissal ’’ within Costs in Criminal Cases 
Act, 1908 (c. 15), s. 6 (3), entitling deft. to 
apply for costs. The use of the word “ dis- 
miss’’ in that -sect. is inappropriate, for 
justices have no power to ‘“ dismigs’’ an 
indictable charge not dealt with summarily, 
such as is given by Summary Jurisdiction 





CHURCHILL (1933), 148 L. T. 498; 97 J. P. 
124; 49 T. L. R. 283; 31 L. G. R. 178; 
29 Cox, C. C. 602. D. C. 

6434b. Practice. |-—PRAcTICE Note (1936), 26 Cr. 

App. Rep. 18, C. C. A. 

Costs of poor prisoners.}—See Poor Prisoners’ 

Defence Act, 1930 (c. 82), s. 3. 

6446a. Appeal from order—To Court of 
ae Appeal.|—R. v. JoNEs, No. 5554a, 
ante. 


cu 








6496a. S. P. R. v. D’Eyncourt (1888), 21 Q. B. D. 
109; 57 L. J. M. ©. 64; 52 J. P. 628; 37 
W.R. 59; 47. L. R. 455, D.C. 


Annotations :—Refd. Inkpin v. Roll (1922), 126 L. T. 6173 
Conn vw. Turnbull (1925), 89 J. P. Jo. 300. 


Act, 1879 (c. 49), s. 27 (4), in the case of a 
charge of an indictable offence which is dealt 
with- summarily.—R. v. Essex, JJ., Ex p. 


6505. Add. Annotation :—-Refd. Lake v. Simmons, 
([1926] 2 K. B. 61. 


Part XVIIl._—Offences against the Sovereign. 


6722. For ‘* (1628) ’’ read ‘‘ (1541).”’ 
6728. For ‘* (1628) ’’ read ‘‘ (1539).”’ 
6726. For ‘‘ (1628) ”’ read ‘‘ (1443.’’) 





PART XVI. SECT. 1, SUB-SECT. 8. 


6441 i. Costs of defendant on acquittal 
—Libel.}J—In Criminal Code, s. 1045, 
the word ‘information ’’ means 
“ criminal! information,”? & a dismissal 
by the magistrate of a charge laid fn 
the usual way by information & con- 

laint Is not a ‘“ Judgment for deft.’”’— 

UCZKO v. CHOBOTAR (33. C.), [1926] 





1D. L. R. 1024; [1926] 1 W. W. R 
379; 45 Can. Crim. Cas. 216.—CAN. 
6441 ii. ——.J—The discharge 


of the accused on a nolle prosequi on a 
cha for criminal libel constitutes a 
“* Ju ent for deft.’* within sect. 1045 
of Criminal Code; & thereupon en- 
titles the accused ‘‘ to recover from 
the prosecutor the costs incurred by 
him by reason of such indictment or 
information. .. . The costs of a former 
abortive trial in the criminal prosecu- 
tion on which the jury disagreed are 
t & proper costs which may be 
allowed under said sect., & the ct. in 
the criminal case has jurisdiction to 
order them to be paid by the private 
prosecutor. The costs properly 
ordered by the criminal ct. to be paid 
under sect. 1045 may be taxed pur- 
suant to said order & then made the 
subject of a civil action by the accused 
or by his asaignee.—YounG v. UcuHI- 
YAMA, (19384) 1 W. W. R. 401; 61 
C.C. ©. 313; 48 B. CO. R. 55.—CAN. 


sg. Order for yment of costs of 
pramnitenereeda: trial , county 
court.}—R.». THorM, [1933])3 W. W. hi. 
637; 62 C. C. C. 276.—CAN. 


PART XVI. SECT. 2. 


i, —~—~——_- ——., }-—-R.. v. Jacxow, 
(1934) 1 W. W. R. 340; 62 C. GC. C. 
277; 42 Man. L. R. 131.—CAN. 

1 i. -——~ Liability of money found on 
prisoner.|—Alithough money belonging 
to an found on him at the time 
of his arrest could not be connected 
with the offences c d :—Held: 
it became subject at once to compensa- 
tion orders which, following his con- 
viction, were made under sects. 1044 
& 1048 of the Oriminal Code; there- 
fore, he could not after his arrest 





assign or dispose of it to the prejudice 
of persons in whose favour such orders 
were innue.—-R, v. LEBANKKY, KUSII- 
NER v. WaiscraMa, 11938] 2 W. W. R. 
247; 8 FLT. 2. (Oan.) 20.---CAN. 


PART XVI. SECT. 3, SUB-SECT. 3.—A. 

sk. Offence tried <r summary con- 
viction. |}—Sectsa. 795, 317. & 1050 of 
the Criminal Code dealing with the 
restitution of stolen property do not 
apply to an offence tried on summary 
conviction under Part XV. of the Code. 
—R. ex rel. ARNOLD v. WESTERLAND 
(Alta.), [1929) 3 W. W. R. 408; 52 
Can. Crim. Cas. 127.—CAN. 


PART XVI. arena SUB-SECT. 3.—- 


sm. Parent of juvenile delinquent-— 
Condition precedent.|—- Before an order 
for restitution of stolen property can 
be made against a parent under 
sect. (1) 22 of Juvenile Delinquents Act, 
(ec. 46) (Dom.), the parent must be 
given definite notice, with full 
opportunity to defend himself, & the 
complainant must establish his cuse 

ainst the parent on evidence properly 
pe ae at an open sitting of the ct. 
Orders for restitution mude hcrein 
against a parent without said con- 
ditions having been complied with :--- 
Held: to have been made without 
jurisdiction or authority, & to be vuid 
& ineffectual; & the complaint as 
against the parent was dismissed, with 
costs against the complainant.—— 
LYSENKO v. COOPER, [1934] 1 W. W. R. 
366; 1D. L. R. 781; 45 Man. L. R. 
537.—CAN. 


PART XVII. SECT. 1, SUB-SECT. 1. 


6515 i. Breach of al nce to the 
Crown —Status of S POSREBBIND 
i soveretonty.}——-The crime of 
high treason can be committed against 
a State which ossesses internal 
sovereignty, even though its external 
powers may be limited in certain 
respects. he Govt. of the Union of 
South Africa, as mandatory of South- 
West Africa, possesses sufficient interna) 
sovereignty to warrant a charge of 
high treason against an inhabitant of 
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6727. For ‘‘ (1628) ”’ read *‘ (1494).” 
6732. For ‘ (1628) ”’ read ‘* (1458).” 
67388. For ‘* (1628) ”’ read ‘* (1462).” 


ne 0 ee 


the mandated territory who takes up 
arms with bostile Intent against the 
Govt. of that territory.—R. ». Cirkia- 
TIAN, [1924] App. D. 101.-—S. AF. 


PART XVII. gaa SUB-SECT. 3.— 
- (a). 

sb. Conepiraucy to establish inde- 
pendence of Ape | conspiracy 
to establish the complete Independence 
of India, as distinct from obteining 
for it the status of a self-governing 
Dominion within the Hritish Jimpire, 
would be tantamount to conspiring to 
deprive His Majesty of the sovereignty 
of British India. The same result 
would follow if there was a conspiracy 
to establish a perfectly democratie or 
republican form of government in 
India outside the British Kmpire.— 
EMPEROR ¥v. JUABWALA (1933), L. Le. KR. 
55 All. 1040 —-IND. 


PART XVII. SECT. 1, SUB-SECT. 4. 


ei, ——-.J}—The crime of treason in 
constituted by the perpetration of 
armed attacks upon the State or Govt. 
with hostile intent. ‘he existence or 
otherwise of such hostile tntent is to 
be gathered froin all the clroumstances 
of the caso. Where accused coinnitted 
acta of bostility towards the State hy 
taking up arms with the express inten- 
tion of coercing the Govt. pared 
the will of himself & those acting with 
him upon the Govt, :—Held: accused 
had been properly convicted of treason. 
rie Exasmus, [1923] App. D. 73.— 


efi. ——~.]— When a multitude arises 
& assembles to attain by foree & 
violence any object of a general public 
nature, it amounts to levying war 
against the King. A deliberate & 
attack upon the Crown 

forces would amount to a waging of 
war tf the object of the insurgents was 
by armed force & violence to overcome 
the servants of the Crown & thereby 
prevent the general collection of the 
capitation tax.—AUNG Hia v. King 
os (1931), I. L. R. 9 Ran, 404. 


6839a. 


6735a i. Effecting public mischie/--- 
False allegation of motor accident..— CAN. 
The making of a false representation 
te the police that a motor accident 
had occurred, with the object of causing 
invostigation to be made, constitutes a 
crime, even though the representation 


Cases 6735a—6854. ENGLISH AND Emrire Dicest SUPPLEMENT. 


Part XVIII.—Offences against Public Tranquillity. 


6735a. Effecting public mischief—False allegation 


of robbery.}]—Conduct causing or tending to 
cause public mischief constitutes a mis- 
demeanour at common law. 

Where a person makes a false statement 
to the effect that he has been robbed by a 
man of a given description, thereby leading 
officers of the police to waste their time & 
exposing individuals of that description to 
suspicion, he commits the misdemeanour of 
causing a public mischief.—R. v. MANLEY, 
[1933] 1 K. B. 529, 102 L. J. K. B. 323; 
148 L. T. 335; 97 J. P.6; 49 T. L. R. 180; 
717 Sol. Jo. 65; 31 L. G. R. 813; 24 Cr. App. 
Rep. 25; 29 Cox, C. C. 574, C. C. A. 


6816. After this case add :— 


Unlawful possession.]—See Firearms & Imi- 
tation Firearms (Criminal Use) Act, 1933 
(c. 50). 

-+—Divers persons assembled in. 
a room, entrance money being paid, to witness. 
a fight between two persons. The com- 
batants fought in a ring with gloves, each 








PART XVIII. SECT. 1. 


6821 fii. 
restaurant is not a 
Criminal Code, s. 





W. 1. RR. 804; 4 W. W. R. 1055; 11 
D. L. Kk. 701; 6 Alta. L. R. 103.— uber poaneet & not for enforcing by 


— Restaurant.)—A 


38 (f), since the 
public has no rights, as such, to 


resort there; &, therefore, the causing 


being attended by a second, who acted in 
the same way as:a second at prize fights. 
The combatants fought for about forty 
minutes with great ferocity, & severely 
punished each other. The police interfered 
é& arrested defts., who were among the 
spectators. Upon the trial of an indictment 
against them for unlawfully assembling 
together for the purpose of a prize fight, the 
Chairman directed the jury that, if it was 
a mere exhibition of skill in sparring, it was 
not illegal; but, if the parties met intending 
te fight till one gave in from exhaustion or 
injury received, it was a breach of the law 
& a prize fight, whether the combatants 
fought in gloves or not, & left it to the jury 
to say whether it was a prize fight or not :— 
Held: the jury were pepe), directed.— 
R. v. ORTON (1878), 39 L. T. 2938; 43 J. P. 
72; 14 Cox, C. C. 226, C. C. R. 


Annotation :—Refd. R. v. Coney (1882), 8 Q. B. D. 534. 
6854. Add. Annotation :—Consd. Duncan v. Jones, 


[1936] 1K. B. 218. 


a right which they bond fide believe 


such force, or show of force, a right or 
supposed right of theirs, they do not 
constitute an unlawful assembly punish- 
able under India Penal Code, 8. 143.— 
Re VEERABADRA PILLAI (1927), I. L. R. 
51 Mad. 91.—IND. 


lace within 


.does not include a charge against any 
individual.--KERR  v. HILL, [1936] 
S. CO. (J.) 71.—SCOT. 

6735a ii. F'alse charge against 
innocent person.|-——A false statement 
amounting to “ public mischicf ” in- 
cludes a falso charge against innocent 
Beier ae v. LEFFLER (1936), 67 Can. 

1, C. 330.—CAN. 


PART XVIII. SECT. 2, SUB-SECT. 38. 





6750 itil. .}-~-Advocating 
expressly any form of rebellion is not 
a necessary clement in an offence under 
Indian Penal Code, s. 124a. It is 
quite possible by the abuse of Govt. 
officials to make an endcavour to bring 
into hatred cr contempt the Govt. 
established by law in British India.— 








EMPEROR v. SATYA RANJAN BAKSHI 


(1929). I. L. R. 56 Cale. 1085.-——-IND. 


6750 iv. }—R. v. EVANS, 
[1934] 2 W. W. R. 326; 62C.C. C. 29; 
48 B.C. R. 223.—CAN. 

h fi. -}—Where a book, 
which professes to be a history of the 
Kast India Co., is in no sense merely 
a history of the times with which it 
deals, but teems with propaganda 
directed against British rule, & the 
intention & general trend of the book 
is to pny into contempt & hatred the 
present Govt., the book is rightly 
prescribed under sect. 99a of the 
Criminal Procedure Code.— EMPEROR 
v. SAIGAL (1930), I. L. R. 52 All. 775.— 














PART XVIII. SECT. 6. 


sk. Carrying offensive weapons, }—It 
is an offence to carry offonsive weapons 
us defined by sect. 2 (24) of the Criminal 
Code & it is no answer to the charge 
that the weapons were intended for 
defensive purposes.—R. wv. YASKO- 
wircH, [1938] O. R. 178.—CAN. 


PART XVIII. SECT. 7. 


6821 ii. ——— -——- Meaning of ** prize- 
fight."}-R vo. PELKEY (1913), 24 


of a disturbance therein by one of the 
methods referred to in s. 238 (f ), dues 
not render the disturber subject to 
conviction thereunder.— HK. v. BENSON, 
11928] 3 W. W. R. 605: 50 Can. Crim. 
Cas. 426.—-CAN. 


C i. -----— To police officer by motorist.) 
—A motorist using abusive language 
to a police officer cannot be convicted 
of using language calculated to pro- 
voke a breach of the peace.—R. v. 
TWICKER, [1938] 1D. L. R. 461; 69 
Can. C. GC. 301.--CAN. 


PART XVIII. SECT. 8, SUB-SECT. 1. 


6841 li. ——-~ Unemployed rushing 
town hall.|—Q. v. BEATTIE, [1931] 1 
W.W. RR. 764; 55 Can. C. C. 380; 39 
Man. L. R. 394.—CAN. 


6841 iii. .}—Deft. led a parade 
of unemployed men through the 
strects of a city, the purpose being to 
demonstrate the extent of unemploy- 
ment & to excite public sympathy. 
The chief constable forbade deft. to 
lead the parade through a certain 
restricted area in the city, but deft. 
refused to obey & was arrested by the 

Olice ; he then instructed his followers 
o enter the restricted area in defiance 
of the police, & they, pushing the 
volice aside, carried the parade through 
the restricted area. No physical 
violence doing bodily harm resulted, 
apparently because the police realised 
the wisdom of yielding to a crowd of 
men who were unarmed & apparently 
harmless :—Held: deft. was a member 
of an cpeerne d lawful in its inception, 
but unlawful in its execution, because 
it was determined to meet force by 
force & to resist the officers of the law. 
-—R. v. PATTERSON, [19311 3 D. L. R 
267; 660. L. R. 461; 55 Can. C, C, 
21 8.—-CAN. 

6841 iv. CG oan vw. PAVLETICH 
(1932), 58 C. C. C. 285.—CAN. 

sn. Afeeting to maintain right bona 

_believed to be possessed.|—Where 
five or more rsonps assemble for 
maintaining by force, or show of force, 


78 





so. Circumstances to be considered. }— 
To constitute an ‘‘ unlawful assembly ”’ 
within sect. 87 of Criminal Codo there 
need be no intention on the part of any 
member of the assembly to commit an 
offence, but it is the manner in which 
the assembly conducts itself that 
brings it within the purview of tho 
sect. All the circumstances, including 
the conditions of the time, must be 
considered in determining whether a 
particular assembly was in the begin- 
ning or had become an unlawful one. 
The common purpose of the members 
& the Hkelihood of a disturbance 
resulting from the assembly are matters 
which are ordinarily not determined 
by direct evidence but by inference 
from the conduct of the meeting & 
all the circumstances surrounding it. 
Therefore, the reception of evidence 
that on the day before the assembly 
in question a circular, urging the un- 
employed to refuse to accept relief 
work & to ‘“ strike,’? was distributed 
in the city was held not to afford a 
valid ground of appeal from a con- 
viction on a charge of being » member 
of an unlawful assembly although no 
connection of the accused with the 
circular was shown.—R. v. JONES & 
SHEININ, I. v. THERNES, R. v. FARBY 
& DWORKIN, R. v. CAMPBELL, [1931] 
3 W. W. R. 716; 57 Can. C. C. 81, 90, 
92; 26 Alta. L. R. 97.—CAN. 

sq. Alembership of Confmunist party. | 
—R. v. Buck, [1932] 3 D. L. RK 97 
57 C. C. C. 290.— CAN. 


PART XVIII. SECT. 8, SUB-SECT. 2. 


sr. Whether justices may disperse.}— 
A justice of peace has no authority to 
disperse a meeting not shown to be 
unlawful because he reasonably be- 
lieves it to be held with an wiul 
intent.—O’KELLY v. HARVEY (1883), 
15 Cox, C. C. 435.— IR. 


PART XVIII. SECT. 8, SUB-SECT. 3. 


g i. ———.}-No person can be con- 
victed of mem p of an unlawful 


6870. Add. Annotation :—Consd. R. v. Donovan 
(1934), 50 T. L. R. 566. 


6887. Add. Annotations :—Refd. Motor Union 
Insce. v. Boggan (1923), 130 L. T. 588; 
Compania Naviera Bachi v. Henry Hosegood 
& Son, Ltd., [1938] 2 All KE. R. 189. 


6890. Add. Annotation :—Refd. Jarvis v. Surrey 
County Council, [1925] 1 K. B. 554. 


6916. In line eight of headnote, delete ‘‘ are.’’ 


6931. Add. Annotation :—Refd. Glamorgan County 
Council v. Glasbrook, [1924] 1 K. B. 879. 


7026. Add. Annotation :—Refd. Anchor Trust Co. 
v. Bell, [1926] Ch. 805. 


7038a. .]—ANON. (1701), 12 Mod. Rep. 495; 
88 E. R. 1472. 


7095a. Unauthorised service. |—The 
words ‘ divine service’ in the earlier part 
of Ecclesiastical Courts Jurisdiction Act, 1860 
(c. 32), s. 2, are used in their widest sense ; 
& the words “‘ any divine service, rite, or office 
in any cathedral, church, or chapel’ in the 
latter part of the sect. are used to cover all the 
services in the Church of England in these 
places, including the celebration of the 
sacraments, & the special mention im- 
mediately preceding these latter words of 
‘“‘any sacrament ’’ refers to the celebration 
of any sacrament outside a cathedral, church, 
or chapel. 

A parish church, at the time of the service 
hereinafter mentioned, contained a sanctus 
bell, a figure of the Madonna & Child, & a 
blue votive lamp, all of which had be ex) directed 
to be removed by an order of the Consistory 
Ct. On a certain Sunday, in the abseice | 
through illness of the incumbent of the church, | 
a clergyman in holy orders, being a canon, | 
ministered or celebrated a service in the 
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church in the course of which he performed 
the ceremony of the Asperges with the use 
of lighted candles although it was not pre- 
scribed or ordered by the Book of Common 
Prayer; celebrated the holy ecommunion 
service omitting therefrom the ten com- 
mandments & the lengthy exhortation ; wore 
during the sermon or some parts of it an 
amice, an alb, a maniple, a stole, a cope, & a 
biretta ; & elevated the elements from the 
altar after consecration. During the service 
incense was used ceremonially, the sanctus 
bell was rung before, during, & at the end of 
the consecration prayer, & during that prayer 
one of the church bells was rung. It did 
not appear that any order had been made by 
lawful authority for the use of the service 
in question in so far as it differed from the 
form of service prescribed by the Book of 
Common Prayer, or for the use of any form 
of service other than that there prescribed, 
but it was stated that the service in question 
had the sanction of the bishop of the diocese : 
—Held: (1) the service in question, assuming 
it to be legally valid, was not a sacrament 
only, but a ‘ divine service ”’ within Icclesi- 
astical Cts. Jurisdiction Act, 1860 (c. 32), 
8s. 2; (2) although the above-mentioned 
articles, acts & omissions were departures 
from the laws of the Church of England, yet 
such departures did not. prevent the service 
from being a “ divine service ’ within that 
sect.; &, consequently, persons who dis- 
turbed the clergymen while conducting the 
service disturbed a clergyman ministering or 
celebrating divine service within the sect. & 
were liable to conviction for an offence there- 
under.—MATTHEWws v. Kina, [19384] 1 K. B. 
605; 103 L. J. K. B. 509; 150 L. T. 133; 
97 J. P. 345; 50 T. I. R. 62; 311. G. R. 
379; 30 Cox, C. C. 27, D.C. 


Part XIX.—Offences in Respect of Public Offices. 


7106a. Who is ‘‘ person holding office under 
His Majesty ’’—Police officer. ]—A police officer, 
whether he be a member of the Metropolitan 
Police Force or a member of the police force 
of a county, city, or borough, holds the office 





Secrets Act, 1911 (c. 28), s. 2 (1).—DLrewis v. 
CATTLE, [1938] 2 K. Ib. 454; [1988] 2 All 
i. R. 368; 107 I. J. K. B. 42935 159 TL. T. 
166; 102 J. P. 239; 54 °T. I. R. 721; 82 
Sol. Jo. 376; 36 L. G. R. 290, D.C. 





of constable & as such is a ** person who holds | 7158. Add. Annotation :—Refd. R. v. Manley, [1933] 


office under His Majesty ”’ within the Official 


eee nee meni meen 











1K. B. 529. 


he tee ee ee Be em ee em en 





assembly unless he was present, nor of { in charging @ common law offence if ; under the English statutes is dis- 
counselling others to become members | he docs not allege a breach of the | tinguishable from ‘‘ forcible entry ”’ as 
unless they do in fact do so.—R. v. | peace; & it is defective in charging | defined by sect. 102.--R. v. CZEGLEDI, 


STEWART, [1934] 3 D. L 


an offence under the Statute of | [1931] 1 W. W. R. 480; 55 Can, C.Q, 


. R. 61; 1 
W. W. R. 423; 610. C. C. 217.—CAN. | Forcible Entry, 1381, if it does not 114.—CAN. 
allege an entry with the strong hand,— 
PART XVIII. SECT. 9, SUB-SECT. 7. | R.v. WauGaH (1935),52 N.S. W. W.N. | PART XVIII. SECTS I SUB-SECT. 1. 


_&t. Whether municipal corporation | 20.—AUS 
liable.|—- GLOBE & UTGERS FIRE 

INSURANCE Co 

(N. 8.), [1927] 1 D. L. R. 80.—CAN. 


——- Entry by olice.}—-—N. v, 


d i. 
. tv. GLack Bay Coren. | PART XVIII. saolel 10, SUB-SECT. 1. ee {1937] 4 D R. 56; 11 


P. R473: 68 Can. C. C. 289---CAN. 


sv. Vacant emtses.J}—The gist of 
PART XVIII. SECT. 10, SUB-SECT. | tho offence of forcible entry under PART XIX. SECT. 4. 


sect. 102 of Criminal 


Code fs the forcible sb. Judicial officer—Member o 


r i. ——.]}—A forcible entry made | depriving of another person of actual & | licensing court.)—Held: an attemp 
with intent repossess chattels upon eaceable possession in a manner likely {| to bribe a member of a licensing ct.» 
certain lands & not mado for the pur- cause a breach of the peace or | in order to influence his vote on an 


pose of taking or attempting to take | reasonable apprehension thereof. An | application fora pcenoo. nee an offence 


possession of the lands is not a forcible | entry by the breaking of the lock of | Indictable at common 


w, in respect 


entry within Statute of Forcible Entry | vacant premises is not one likely to | that tho functions & procedure of a 


1381, 5 Rich. II., Stat. I., c. 7. An | cause a breach of th 
indictment in respect of a charge of | fore, not within sect. 


forcibly entering upon lands is defective | entry” as defined in 


&, there- | Hcensing ct. were of a judicial character. 
1Bgree. fe 


orcible | —LOGUE v. H.M. ApvocaTE, [1932) 


the decisions | 8. C. (J.) 1.—SOOT. 


Cases 7276—7480a, EnatisH anD Empre Diarst SUPPLEMENT. 


Part XX.——Offences relating to Administration of Justice. 


7276. Add. Annotation :—Refd. Conn v. Turnbull 


(1925),%9 J. P. Jo. 300. 


7304a. ——— ———.]—A. brought an action against 
B. & his partners, for the price of wheat, & 
recovered a verdict on the bought & sold: 

B. & his partners filed a bill in 
equity against A., which stated, that the 
bought & sold notes did not contain all the 
terms of the contract, as it had been also 
agreed by parol between A. & B., that the 
wheat should be paid for by a draft at 
the prayer of the bill was, 

that A. should be restrained from suin 
A., by his answer, denie 
statement in the bill; & the bill was dis- 
missed :—Held: if the denial by A. was 
wilfully false, it amounted to perjury.—R. 


notes. 


three months; & 


execution. 


PART XX. SECT. 1. 

ad. Offer to influence juror—No overt 
LTanacy inqguiry.)—Held : the mere 
offer of services to work upon the 
jurors in a lunacy inquiry so as to 
induce them, whatever the evidence 
might be, to find that X. was of sound 
minu & capable of managing her own 
affairs, not followed by any act in 
attempted fulfliment of that offer, did 
not.amount to an interference, or an 
attempt to interfere, with the adminis: 


tration of justice by tampering witi. 
the jury.—Jte M. M. & H. M., [1983] 
I. R. 2 9.—IR. 


PART XX. SEOT. 2, SUB-SECT. 1. 


7286 1. Nature of the offence.}— 
Perjury is in itself a contempt of ct.— 
R. v. Z1zvu NATANBON, [1927] 3 D. L. R. 
768; [1927] 2 W. W. R. 155: 48 
Can. Crim. Cas. 227; 21 Sask. L. R. 
632.—CAN. 


PART XX. SECT. 2, SUB-SECT 2. 


7237 v. —-~-~.]-—A charge of perjury 
may be based on an oath consisting 
of an affirmation to tell the truth 
followed by kissing the Bible, although 
there is no invocation of the Deity.-— 
R. v. KLINE, [1937] 2 D. L. R. 269; 
68 Can, C. C. 66.-—CAN. 


PART XX. SECT. 2, SUB-SECT. 5.—A. 








ri Absence of examiner— 
Failure to afidavit.}—An examina- 
tion for discovery in a county ct. 


action not conducted in the presence of 
the deputy clork is not an examination 
taken pursuant to County Cta. Act, 
R. 8. M., 1913 (c. 44), & perjury does 
not lie against the person examined, 
even though the solrs. agroed that the 
clerk need not remain during the 
examination. 

The fact that no affidavit was filed 
rior to such examination is not a bar 
o 8 prosecution for perjury, where 

accused voluntarily agreed to submit to 
& attended the examination & was 
sworn & examined.—R. vr. ALLEN, 
[1925)1 D.L. R. 67; [1925])1 W. W. R. 
718; 43 Can. Crim. Cas. 118.—CAN. 

r ii. S. P. R. vo. Konen (Sask.), 
ee ees Can. Crim. Cas. 279; (1926) 
3 WwW, e R, 478.—CAN. : 





e i. Investigalion by Canadian 
National eee dy ot a judicial pro- 
ceeding—Although a justice on the 
Board.)—Botvin v. R. asthe 54 Can. 
CO. C. 290 > 48 Que. K. . 81.— CAN, 


PART XX. SECT. 2, SUB-SECT. 6. 


m i. -_}—-In a prosecution for 
perjury it is not necessary to allege or 
to prove that the subject-matter of the 
perary was material to the issue in 
which the perjury was committed.— 





v. YATES (1841), Car. & M. 132; 


5 Jur. 


636; 174 H. R. 441. 


7430a. 





Held: 


out 
the 


C.C. A. 





a er 





R. v. Ross (1884), 28 L. OC. J. 261.— 
CAN. 


PART XX. SECT, 2, SUB-SECT. 7. 


si. .J—R. ov. FeRRISH & 
pe ae (1926), 38 N. 8S. R. $70.— 


———a  erenen =— femee 


PART XX. SECT. 2, SUB-SECT. 8.— A, 


a i. Witness protected by Kvi- 
dence Act, 1912 (c. 27).)}—Evidence 
given at a trial at which the witness is 
granted the protection of Canada 
Evidence Act, 1912, is not receivable 
against him on a prosecution for per- 
jury on other occasions, ¢.g., on an 
inquest & preliminary hearing.—R. v. 
KRUSOCHKOVSKT, [1925] 2 D. L. R. 167; 
1925) 1 W. W. R. 426; 43 Can. Crim. 
Cus. 99.—CAN, 


a il. ——~.]—Acoused was convicted 
of perjury in testifying in a civil action 
brought by the Crown against his 
brother for evading the payment of the 

rroper duty on goods introduced into 
nada by accused. The perjury was 
charged in respect of the statement b 
accused that he had intended suc 
goods for the members of his family :— 
Held; the testimony of customs 
officials as to statements made by 
accused’s brother to the customs 
appraiser on the strength of which the 
oods had been cleared, should not have 
cen admitted.— R. v. NATANSON 
(No. 2) (Sask.), [1927] 4 D. L. R. 1035; 
{1927} 3 W. W. 550; 49 Can. Crim. 
Caa. 80.— 

sy. Circumstantial evidence.]—A con- 
viction for perjury may be founded on 
circumstantial evidence alone.—R. v. 
NATANBSON, [1927] 3 D. L. R. 308; 
11927] 2 W. W. R. 187; 48 Can. Crim. 
Cas. 158: 21 Sask. L. R. 605.—CAN. 


PART XX. SECT. 2, SUB-SECT. 8.—B. 


7880 iv. ——— -}~—On a trial! for 
per) with respect to testimony 
en 
ing 








y a magistrate on a preliminary 
uiry based on a sworn information, 
the information itself must be pro- 
duced to establish that the te 
had power to hold the inq & that 
it was, in consequence, & ‘‘ judicial pro- 
ceeding ’? under the Code : &, in the 
absence .of proof that the origina) 
information had been lost or destroyed 
s0 as to admit secondary evidence 
thereof, the oral testimony of the 
trate or of the official reporter 

as to the nature of the 


proceedings ore the magistrate, 
although received without objection, 
ia insufficient to prove that the inquiry 
in which the alleged per} was oom- 
mitted was held in respect to an in- 
dictable oe & was a “ pee 
roceeding.”’— v. CHERER, 
W. W. RR. 498; 54 Can. OC. C. ts ; 24 


80 


on the ing 


71416. Add. Annotation :—Refd. Conn v. Turnbull 
(1925), 89 J. P. Jo. 300. 


~}~—On the trial of applt. for perjury, 
the only witness who gave direct evidence 
of the falsity of applt.’s statement was her- 
self admittedly a perjured accomplice :— 
the jury should have received the 
strongest possible warning that her evidence 
was of no value, & as it was not possible to 
say that, if that warning had been given, the 

thet evidence relied on by the prosecution 
was such that the jury must have convicted, 
the conviction must be quashed.—R. v. 
ATKINSON (1934), 24 Cr. App. Rep. 128, 


on ee ata em retat 


Alta. L. R. 610.—CAN. 


sa. Writ of eummons.}—Held: the 
evidence that the proceeding was a 
judicial roceeding was sufficient, 
although the writ of summons therein 
had not been produced.—R. v. Gur- 
DITTA, [1927] 1 W. W. R. 273: 47 
Can. Grim. Cas. 103: 38 B.C. R. 66.— 


sh. Cerlifled copy of record—~Prior 
notice not necessary where admission 
by accused that impeached statements 
were made in judical er ocean nis: | 
R. v. KOBOLD, [1927] 3 W. W. R. 294; 
a7 ier ye Cas. 290; 37 Man. L. BR. 


PART XX. SECT. 2, SUB-SECT. 8.—C. 


testimony of an accused on a trial 
before two pusiices of the peace is 
taken down In writing in the manner 
required by sect. 721 (3) of Criminal 
Code, R. S. C., 1927, & the accused is 
afterwards charged with having com- 
initted perjury in giving said testi- 
mony, the parol testimony of the 
justices or of other persons as to the 
accused’s alleged false statements is 
not admissible where there is no reason 
givon to account for the absence of the 
depositions.—R. v. CHASTAKOFF, [1936] 
2 W. W. R. 441; 4D. L. R. 74; 67 
Can. C. C. 129.—CAN. 

{ i. Copy of vit. }— Where 
deft. was charged with making a false 
affidavit in the United States of 
America :—Held: «a copy of the false 
affidavit duly authenticated by a 
witness called before the judge was 
rightly admitted.—UNITED STATES v. 
SNYDER, [1925] 1 D. L. R. 200; 48 
ary ae Cas. 692; 57 N. 8. R. 421. 








PART XX. SECT. 2, SUB-SECT. 8.—D. 


m i. ———.}—The dictum of English 
common law that the testimony of 4 
single witness is not sufficient to sus- 
tain an indictment. for perjury is not 
a& safe guide for the Indian cts., which 
are bound by the statute lew enacted 
in sects. 3 & 134 of Evidence Act.— 
EMPEROR v. ARJUN SINGH -(1931), 
I. L. R. 53 All. 598.—IND. 


7415 tii. ———.}-Although a person 
charged with per} cannot be con- 
victed upon the evidence of one wit- 
ness, ess such witness is corro- 
borated in some material particular by 
evidence implicating the accused, there 
need not be two witnesses to prove 
every fact necessary to make out 
offence; corroboration is required 
merely for the perjured fact as a whole, 
& not of every detail or constituent 

e W. R. 602; 54 Can. C. Cc. 153,—~ 


1484. Add. Annotation :—As to (2) Consd. R. v. 
Southern (1929), 142 L. T. 383. 


7628. Add. Annotation :—Refd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 579. 


7544. Add. Annotation :—Consd. R. v. Manley 
(1932), 97 J. P. 6. 


7548a. No pending proceedings.}—One of the 
prisoners, when motoring, having knocked 
down & injured a cyclist, the two prisoners 
agreed to tell a story which would disprove 
any charge that the car in question was 
concerned in the accident. They maintained 
this story upon police investigations, & 
induced one other person to make statements 
corroborative of the invented story. The 
prisoners were indicted fur conspiring together 
& with other persons to defeat the ends of 
public justice by concealing & destroying 
evidence, by attempting to suborn a third 
person to give perjured evidence supporting 
the concealment, & by attempting to mislead 
the police officers then investigating the 
crime by staten:ents known to be untrue. 
The indictment was subsequently amended by 
altering the charive of attempting to suborn 
a third party to give perjured evidence to a 
charge of persuading that party to make an 
untrue statement. It was contended that 
the indictment disclosed no offence known 
to the law, as at the time of the alleged 
conspiracy there were no proceedings pending 


PART XX. SECT. 2, SUB-SECT. 11. 


h i, ---——.J—In order to constitute mi, . 
snbornation of perjury thers must be 
actual ponury & corroboration of this 
as well as of counselling.-—-R. v. 


PICARD (1937), 68 Can. C. C. 82.—CAN. can law: -— ifelii: 


Vol. XV.—Criminal Law. 


Annotation : 
§ 7 4 s 


7584a. 


PART XX. SECT. 2, SUB-SECT, 12.—C. 


vem ff Hidavit required by forcign 
law.}— Where doft. was charged 
making in J ictica a false affidavit, 
which afflauavit was required by Arueri- 
notwithstanding 


Cases '7484—7584a. 


in respect of the accident :—Held: it is not 
necessary, Where the offence of conspiring to 
obstruct the course of public justice is charged 
against any person or persons, that proceed- 
ings should have already been commenced 
at the time when the concealment of the 
crime or the conspiracy with others to 
conceal it or prevent its prosecution takes 
place.—R. v. SHARPE, R. v. STRINGER, |1938] 
LAU EH. R. 48; 159 L. T. 96; 102 J. P2118; 
82 Sol. Jo. 158; 26 Cr. App. Rep. 122; 36 
L. @. R. 254, C. C. A. 


7564a. ——— On constables to execute warrant 


COLEMAN'S OASH (1619), 2 Roll. Rep. 13, 
81 BH. R. 671. 
Refd. Miller v. Knox (1838), 4 Bing, N. C. 





.}+—On an indictment against the 
stewards, etc., of a benefit society for dis- 
obeying an order of two justices, command- 
ing them to re-admit A. B. to be a member 
of that society, it is no defence, that A. B. 
was a@ person, who, by the rules of the 
society, was ineligible to be a member of it, 
as that was matter of defence before the 
justices; & if it be proved that the order 
was served on one of the defts., & that the 
others, when A. B. applied to be re-admitted, 
said, that they would not admit him, & did 
not care for the justices’ order; that is pre- 
sumptive evidence of a service of the order 
upon them.—R. v. GInk es (1827), 3 C. & P. 52. 








D.L. i. ith; 69 Can. CL OL 240. - 
CAN. 

se. Liabilily for fabricating—A lthough 
no proceeding ‘pauting.|—R. ». SEVICK 


with 


sd. Evidence—Of falsity of state- 
ment—Corrobation unnecessary.J—R. v. 
McBrtTp, (1926] 2 D. L. R. 801; (1926) 
1 W. W. R. 931; 45 Can. Crim. Cas. 
357; 22 Alta. L. R. 222.—CAN. 


PART XX. SECT. 2, SUB-SECT. 12.—A. 


i, —— In bankruptcy preccea ne: 

—* Thereupon ’”’ in sect. 175 oO 

Criminal Code refers to the statement 

that the accused is required or autho- 
by law to make. 

Bkpcy. Rule 109 does not, it seems, 
absolve the official receiver from doing 
personally what sect. 128 of Bkpcy. 
Act says he shall do. In any event 
before the debtor can be held guilty 
under sect. 175 of the Criminal Code 


with respect to statements made in 
answers to questions put under Bkpcy. 
Rule 109 it must be shown that the 


official receive? either B generar or by 
delegation ordered said questions to be 

ropounded to the debtor.—R. v. 
CAN DEON. [1933] 2 W. W. R. 285.— 


PART XX. SECT. 2, SUB-SECT. 12.—B. 


ai, To obtain permtt to purchase 
liquor.}+—Sect. 176 of Criminal Code 
does not apply to a statement which 
is nefjther under oath nor a statutory 
declaration made “ knowing it to have 
the same force & effect as if made 
under oath.”—R. v. WHITE (B. C.), 
{1929} 3 W. W. R. 729.—CAN. 





the affidavit bud not been made ina 
judicial proceeding, tLo crime charged 
constituted perjury under the law of 
Canada.—UNITED STATES v. SNYDER, 
{1925} 1D. LL. R. 200; 43 Can. Crim. 
Cas. 92; 57 N. Ss. R. 421.—CAN. 


PART XX. SEOT. 4. 

7498 i. Persuading witness—To in- 
duce complainant to withdraw charge. \—- 
The essence of the crime of atternpting 
to defeat the course of justice consists 
in the wilful intent to obstruct the due 
administration of justice, coupled with 
an act calculated to furtber done in 
furtherance of that intent. If these 
clementa are present it does not matter 
that what was done was done under a 
mistaken belief that it would have 
the effect intended. An attempt te 
induce, by threats or other corrupt 
means, & witness to prevail upon com- 
plainant to withdraw a criminal com- 

laint amouots to an attempt to defeat 
he course of justice, notwithstanding 
that the attempt was made before a 
criminal charge had been preferred by 
the prosecuting authority.— HATTINGH 
Vv. R, (1929), 50 N. kL. R, 105.—S. AF. 

o i. —-—.J—An attempt to 
dissuade ‘‘ spotters ’’ of the Quebec 
Liquor Commission from giving evi- 
dence, where nu proceedings had been 
taken, is not an offence under sect. 
180 (a) of the Criminal Codec, relating 
to dissuading witnesses from giving 
evidence.-—Sr. JEAN wv. R., (1938] 1 
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PART XX. SECT. 7. 

sg. Advice not to prosecule.J-~R. v. 
M., [1936] 2 W. W. BR. 404, sub nom, 
ht. vo. Murpocnk (1936), 67 Can. CO. Cc. 
142; 6K. LL. J. (Can.) 36.—-CAN. 
gl. Ltemoveal of defendant from juris- 
Cac ten lear by the Crown from 
the acquittal of the accused on a charge 
under sect. 180 (d@) of Criminal Code 
of attempting to obstruct, pervert or 
defeat the course of Justice, Accused’s 
wife had been charged under the 
Female Minimum Wage Act but falled 
to appear at the adjourned hearing of 
the charge (the adjournment having 
been made before the hearing was 
begun) owing to the fact that accused 
had taken her to the United States :— 
Held: the appeal must be dismissed.—— 
R. v. KaAvIn, [1937) 2 W. W. RR, 345; 
2).L. R. 8003 51 1B, oO. R. 4033 68 
Can. GC, OG. J18.- CAN, 


PART XX. SEOT. 12. 
.l—Where a defeatod 
subsequent to the 








b {. 
litigant wrote, 


judgement, insulting lettera to tho 
speciul magistrate presiding, there 
being no litigation pending :—Held: 


neither an instant order for imprison- 
ment oor a rule for the issue of a writ 
of attachment should be made, there 
being no reason why the ordinary 
reinedy of information for criminal 
libel should not be adopted.—x yp. 


Cases 7625—7685a. ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


Part XX|.—Offences relating to Arrest, the Prosecution and 
Punishment of Criminals, and the Execution of Civil 


7625. Add. Annotation :—Refd. 


7681. Add. Annotation :—Refd. Howard v. 


Process. 


Howard v. QOd- 
hams Press, Ltd., [19388] 1 K. B. 1. 
Od- 
hams Press, Ltd., [1938] 1 K. B. 1. 


7641. Add. Annotation :—Consd. Hardie & Lane 


v, Chilton, [1928] 2 K. B. 306. 


7657a. ——— ———.]—-SMITH v. STEVENS (1929), 45 


T. L. R. 429. 


1662. Add. Annotation :—Refd. Duncan v. Jones; 


7668a. 


[1936] 1 K. B. 218. 


-]—Applt. was about to address a 
number of people in a street when a police 
officer, who reasonably apprehended that 
a breach of the peace would occur if the 
meeting were held, forbade her to do so. 
Applt. persisted in trying to hold the meeting 
& obstructed the police officer in his attempts 
to prevent her doing so. Neither applt. nor 








. any of the persons present at the mecting 


7663b. 


li. 
issued under Liquor Act, 1922 
does not authorise the constable, who 
suspects that a person is leaving the CAN 
prunes with liquor, when no liq 

as been found on the premises, to 
follow him & forcibly bring him back 
ro the premises where the search is 
cing 


committed, incited, or provoked a breach of 
the peace :—Held: as it is the duty of a 
police officer to prevent breaches of the 
peace which he reasonably apprehends, 
applt. was guilty of wilfully obstructing the 
officer when in the execution of his duty.— 
DUNCAN v. JONBS, [1936] 1 K. B. 218; 105 
L. J. K.B.71; 1541. T. 110; 99 J. P. 399; 
62 T. L. R. 26; 79 Sol. Jo. 903; 33 L. G. R. 
491; 80 Cox, C. C. 279, D. C. 

-]—Resp., a police officer, believing 
that an offence had been committed by the 
servants of applt. in causing an obstruction 
in the highway with a motor lorry, followed 
the lorry into applt.’s garage to make inquiries 
as to the person responsible for the supposed 





PART XXI. SECT. 4. 


-}—A search warrant 
s. 90, 





uor 7676 vi. 





GALLANT (P. 


made. If in doing so he is 7675 vii. 


« 


1674. 


obstruction. Resp. did not obtain applt.’s 
permission to enter the garage, nor had he . 
warrant authorising him to enter it. ad 
directed resp. to leave the premises, 
resp. claimed to be entitled to remain on 
them & applt. assaulted him :—Held;: even 
if resp. had a right to enter the garage to 
make inquiries, he became a trespasser after 
applt. had told him to leave the premises, 
& he was not therefore acting thenceforward 
in the execution of his duty, with the result 
that applt. could not be convicted of assaulting 
or obstructing him in the execution of his 
duty.— Davis v. LISLE, [1936] 2 K. B. 484; 
1936] 2 ANE. R. 213; 105 L. J. K. B. 693 ; 


155 L. T. 23; 100 J. P. 280; 52 T. L. R. 
475; 80 Sol. Jo. 409; 34 L. G. R. 253; 30 
Cox, C. C. 412, D. C. 


Add. Annotation :—Consd. Horsfield  v. 


Brown, [1932] 1 K. B. 355. 


7683. Add. Annotation :—Refd. aa ae County 


7684. Add. Annotation :—-Refd. Howard v. 


Council v. Glasbrook, [1924] 1 K. B. 879. 


Od- 


hams Press, Ltd., [1938] 1 K. B. 1. 


7685a. Assaulting warder on duty.]—A convict 


to avoid arrest ” within Criminal Code, 
8. 41, pee v. BonD & C.P. Ry. 
Co., [1928) 1 . WwW. 
Crim. Cas. a3" 37 Man. L 


—_—— Failing to —? 
vehicle when ore to do so.|-—fh. 
I.), (1929) 1 D. L. R 
671; 51 Can. ‘Gud. Cas. 209.—CAN. 


Cee ee ee 


R. hee 50 Can. 


who assaults a warder on duty is liable to be 
sentenced by a ct. of summary jurisdiction 
to six months’ hard labour, that being the 
punishment provided by Prevention of 

yrimes Act, 1871 (c. 112), s. 12, for assaulting 
a constable. when in the execution of his duty. 
—POINTING v. WILSON, [1927] 1 K. B. 382; 
96 L. J. K. B. 309; 136 L. T. 307; 91 J. P. 5; 


43 T. L. R. 44; 70 Sol. Jo. 1091; 28 Cox, 
C. C. 291, D.C. 
to offer the flowers for sale. The con- 


stable followed him & told him that 
“he was to move off the street al- 
together & to cease selling the flowers 
or soliciting,’’ &, on his not doing so, 
told him he was under arrest, & the 
accused submitted himself peacefully 
to the arrest.—-R. v. GOLDEN, [1937] 
1 W. W. R. 337: 1D. L. R. 350; 51 
B.C. R. 236; 67 C. C. C. 292.—CAN. 


~ R. 435.— 


assaulted by such person, the latter 
cannot be convicted of assaulting the 
constable while acting in the discharge 
of his duty under the search warrant. 
—R. vw. Dramonpn, [1924) 1 D. L. RR. 
1033 5:1 W. W. R. 444; 42 Can. Crim. 
Cas. 90; 20 Alta. L. It. 60.—CAN. 


1 ii. Evidence that merson 
ossaulted an officer.)-—Where on a trial 
on a charge of assaulting a police officer 
in the discharge of his duty the person 
alleged to have been assaulted is asked 
whether ho is a constable in a certain 

Olice force & answers “* yes,’”’ there is, 

the absence of anything to qualify it, 

sufficient evidence of his status or 

occupation as a police officer not only 

at the time of the trial but also a few 

SW. prewouely: oR. vo. Smitn, [1930] 
73 54 Can. C. C. 359.— 





Page v. 





eping constable afl 
arm's lenyth Whe ce fight to pair 
arrest.}—-The fact that a person 
violently assaulted av a police officer 
who is aged eran ag arrest him, tries 

to evade a repetition of the. the assault by 
keeping at arms’ length from the officer, 
does not constitute a taking to ‘‘ flight 


-_—-R. 
N’ENTREMONT, [1932] 2 D. L. FR. O36: 
4M. P. R. 142; 57 C. C. 0. 174.—CAN. 


7675 viii. .J—A mere 
criticism or expression of opinion does 
not constitute an obstruction of a 
police officer engaged in regulating the 
parking of cars.—TiITus wv. KINCH 
(1934), 8 M. P. R. 359.—CAN. 


7675 ix. .]—Under sect. 20 

of Police Act it is an offence to hinder a 
olice constable in the execution of his 
uty :—Held;: a constable is “ hin- 

dered’? by any = obstruction or 
interference that makes his duty 
intial ebaalan: more difficult of per- 
formance LUNKETT v. KROEMER, 
{1934} 8S. A. S. R. 124.—AUS. 

7675 x. -}—Appeal from a 
conviction for wilfully obstructing a 
peace officer in the execution of his 
duty dismissed. The accused, who 
had been offer fiowers for sale on & 
street, was told bya constable, ‘‘ I am 
stopping you now from selling flowers 
because you have no city licence... 
& you will have to move.” Accused 
then moved across the street to the 
other corner, & there began again 
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sf. Obstructing peace officer-—Who is.] 
—A writ of assistance issued under 
sect. 79 of Excise Act, 1034, confcrred 
upon a certain corporal of the R.C.M.P. 
the powers set forth in sect. 77 of said 
Act :—Held: applying sects. 7 & 8 of 
GC. aT, 1932, amending the Royal 
Canadian Mounted Police Act, & 
sect. 2 (27) of Criminal] Code, defi 
‘* peace olficer,’’ that said corpo 
in entering the house of the accused 
under the powers conferred en him by 
the writ was a peace officer & carrying 
out one of his duties as a peace officer, 
&, therefore, the accused in obstructing 
him in tho search which he was 
authorised by the writ to make wae 
guilty of a violation of sect. 168 of 
Criminal Code. The obstruction con- 
sisted in the emptying, when the 
officer entered the accused’s house, of 
a bottle Becta et a liquid.—R. v. 
a {1937] 1 W. . R. 666.— 


PART XXI. SECT. 6, SUB-SECT. 2. 


e i. ——— Prisoner at large—Unlawful 
strale.)—R. 0. POKITRUSEI 


act of magistr 
(1931), 55 Can. C. C. 152.—CAN. 


Vol. XV.—Criminal Law. Cases 7758—7908. 


Part XXII.-—-Offences affecting the Property and 


Prerogative of the Crown. 


71758. Add. Annotation :—As to (2) Refd. Best v. | 7800a. ——— Previous conviction—Whether ad- 
Butler (1932), 48 T. L. R. 481. missible.]—Applt., who was charged with pos- 
77167. After this case add :-— sessing counterfeit coins with intent to utter 


‘ them, contrary to Coinage Act, 1861 (c. 99), 
.}-See, now, Counterfeit Currency (Con- 
vention) Act, 1935 (c. 25). s. 11, did not put his character in issue. He 


admitted possession of the coins, with know- 

71178. Annotation :—For “ Consd.”’ read “ Dbtd.” ledge that they were counterfeit, but denied 

Add. Annotation :—-Overd. R. v. Ion (1852), that he had any guilty intent. He was cross- 

2 Den. 475. : examined as to a previous conviction for a 
1785. Add. Annotation :-—Refd. RR. v. 


similar offence :—Held: the cross-examina- 
(1925), 184 L. T. 479. 


tion was inadmissible, & the conviction must 
be quashed.—R. v. Tomasso (1934), 25 Cr. 
7786. Add. Annotations :—Consd. R. v. Nanehestee App. Rep. 14, C. C. A. 
JJ., Ex p. Lever, [1937] 2 K. B. 96. Refd. | 7817. Add. Annotation :-—Refd. R. v. Tomasso 
Rk. v. Sheridan, [1936] 2 All EF. R. 883. (1934), 25 Cr. App. Rep. 14. 





Stokes 


Part XXIV.—Offences on the High Seas. 


7840. Add. Annoiations :—Consd. China Navigation Rep. 225; sub nom. Re TERNAN, 33 L. J. 
Co. v. A.-G. (1932), 48 T. L. R. 375; Re M.C. 201; 283. P. 548; 11 Jur. N.S. 34; 
Piracy Jure Gentium, [1934] A. C. 586. 9 Cox, ©. C. 522; sub nom. Re TURNAN, J]2 

7841. Add. Annotation :—Refd. Re Piracy Jure W. KR. 858; sub nom. R. v. TIVNAN, 10 
Gentium, [1934] A. C. 586. I, T. 499. 

7850. Add. Citation :—sub nom. Re 'T1vnan, 5 | 7851b. Actual robbery not essential. ]-—Actual 





B. & S. 645; 121 BE. R. O71; sub nom. KR. robbery is not an essential element in the 
v. TIVNAN, 10 L. T. 499; sub nom. Re crime of piracy jure gentium. <A frustrated 
TURNAN, 12 W. Qt. 858. | attempt to commit a piratical robbery is 
7851a. —-— Distinguished from belligerent avi. }-- | equally DEneey ae gentium.—Re Piracy 
In time of peace any act of depredation un | JURE GENTIUM, Hs t) ae C. ae i 
a ship is prima facie an act of piracy; but L. J.P. 0.163; 1621. 7.73; b1'T, L. i. 12 


78 Sol. Jo. 685; 18 Asp. M. 1. C. 528, P.C. 
7864. Citation :—Delete 33 J. P. 701. 


7866. Add. Annotation :—-Refd. Commercial & 
Estates Co. of Egypt v. Board of Trade, 
[1925] 1 K. B. 271. 


in time of war between two countries the 
presumption is that depredation by one of 
them on a ship of the other is an act of 
legitimate warfare. It isimmaterial whether 
the act was done by soldiers or volunteers, & 
whether it was commended by the belli- 
gerent state, or when done ratified by it.— Add. Annotalion :-——Refd. Ite Letters Patent 
Re TIVNAN (1864), 5 B. & S. 645; 122 No. 139,207, Me Carbonit Akt., [1924] 2 Ch. 
E. . 971; sub nom. Na p. TIRNAN, 4 New 58. 


7878. 


Part XXV.—Offences relating to Foreign Nations. 


7908. Add. Annotation :—Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
1 K. B. 470. 


7899. Add. Annotation :—Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 522. 

















PART XXII. SECT. 2, SUB-SECT. 1. 


7761 fii. -+—For a thing to 
be termed “ counterfeit’ accor ing 
to the definition given in Indian Penal 
Code, s. 28, there should be some sort 
of resemblance sufficient to cause 
deception. In a case of couuter- 
feiting currency notes, where the 
ability of the accused persons, & the 
capacity of the materlala with which 
they worked, were not such as to take 
duce a currency note which would 
in even the most ignorant village 
Held: there could be no eonviotion 
under Indian Penal Code, s. 489a, read 
with 5. 511.—R. 0, JWALA (1928), 
I. L. R. 51 Al. 470.—IND. 


PART XXII. SECT. 2, SUB-SECT. 3. 


al. N a Nabe tp bites of counterfeit 
coin—Coins must be in esse.]}—To con- 








stitute the offence of negotiating tie 
purchase of counterfeit money — the 
tokens must bo in esse at the time of the 
offence.—R. v. GRAVELINE (1938), 69 
Can. C. C. 366.—CAN. 


PART XXII. SECT. 4. 


o 1. Possession of package received 
from_unknown source—No proof given 
that duty not paid. |J—R. »v. MOYLE (Ont.) 
(1928), 49 Can. Crim. Cas. 375.—CAN. 


sf. What constitutes smugyling— 
Customs Act, s. 206.J—R. v. MAYALL 
(1926), 45 Can. Crim. Cas. 366; 37 
B.C. BR. 211.—CAN, 


——- ——.]J—R. v. Jonrs (N. 8.). 
1984) 3D. i. R. 659; 46 Can. Crim, 


Cas. 8.—CAN. 


sh. Burden of wproof—That goods 
imported legally—On accused.jJ—Re KR. 
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1. MCKENZIE (1926), 45 Can. Crim. Cas. 
. 313.—-CAN. 


144; BEN. EK 


sk. —-——- -——_—- —-—...]—_ Rt. v. LE BLANO 
(N. B.), [1927] 2 D. L. R. 793; 47 
Can. Crim. Cas. 302,—CAN, 
.+~-Held: where 
goods alleged to have been smuggied 
are found & seized iu the posgession of 
any person, the onus, under Customs 
Act, 8s. 264, is upon such person to 
explain how the goods tad come into 
hig possession or how they had been 
tmported into Canada, &, if so, to 
prove that the duty upon them was 
pald.— Ws v. K., (1928) Exch. C. R. 
106.—-CAN. 
sm. /ndictment for smuggling—No 
power to substitute conviction — for 
peony ob aa to ee ae offence 
y.}—-R. v. Jonns 
K 8.) (1926) 2 oD. L R. 659; 46 
Crim. Cas. 8.--CAN 








1. aay aia 


Cases 7982—7096a. ENGLISH AND EMPIRE Digest SUPPLEMENT. 


Part XXVI.—Offences against Religion. 


7932. Add. Annotation :—Refd. Alexander v. Ray- 
son, [1936] 1 K. B. 169. 


Part XXVIIl.—Offences 


7950. In citation delete ‘'2 F. & F. 551.” 

7959. Add. Annotation :—Refd. R. v. Moscovitch 
(1927), 188 L. T. 183. 

7960. Add. Annotation :—Refd. R. v. Moscovitch 
(1927), 188 L. T. 188. 

7971a. Notice in false name.]—On a prosecution 
for bigamy it was proved that the prisoner’s 
first marriage had taken place in a register 
office by certificate after notice & that the 
prisoner, with the knowledge & consent of 


the woman, gave the notice in a false name; |‘ 


& that subsequently the prisoner went 


through a form of marriage with another 


. woman :—Held ;: the giving of the notice in a 
false name, with the knowledge & consent 
of the other party, did not prevent the notice 

' from being ‘‘ due notice ’’ within Marriage 
Act, 1836 (c. 85), s. 4. "he first marriage 
was therefore valid & the prisoner could 
pr roperly be convicted of bigamy.—R. v. 

AMB (1984), 150 L. T. 519; 50 T. L. R. 
310; 78 Sol. Jo. 279; 24 Or. App. Rep. 145; 
30 Cox, O. C. 91, C. C. A. 

7980. Add. Annotation :—Refd. R. v. Moscovitch 
(1927), 44 T. L. R. 4. 

7989a. -]—On an indictment for bigamy the 
validity of a foreign marriage must be proved 
by the evidence of a professional lawyer, 
or of a person who is to be deemed by reason 
of his office to be skilled in the law of the 
country where it was celebrated.—R. v. 
Moscovitcn (1927), 188 L. T. 188; 44 T.L. R. 
4; 28 Cox, C. C. 442; 20 Cr. App. Rep. 121, 
C. C. A. 

7991. Add. Annotations :—Refd. Monckton v. Tarr 
(1930), 23 B. W. Cc. C. 504; R. v. Morrison, 
[1988] 8 All KH. RR. 787. 

7991a. di. & 

went with her husband to live in Canada. 

She last saw her husband in Canada in 1928. 

On Mar. 11, 1938, applt. married H. It was 

stated in evidence that the registrar had been 

informed of the facts & that he had said that 

Hf. could describe herself as a widow. On 

Mar. 16, 1938, applt. married JI., & he was 








etaiemamtienaeeead 





PART XXVI. SECT. 1, SUB-SECT. 1. | where the 
. .]—A blasphemous libel con- | Sullty, 
aists of a written opinion on a religious | Proo 





matter expressed so offensively as to re, Hoo eitont) 3 DOL eu Se 
3235.—CAN. , 


aa to a possible breach of the 

e, RAHARD, (1936) 3D. L. R. 
is Can. C. C. 344.—CAN., 

so. Form of tndictment.}—An allega- 
tion that the blasphemous words were 
published with the intent to revile is 
not necessary in an Seer a 
Dissphemy: —R. v. WEBB, [1934] A 


230; 


clergyman.|—He 








erson Charged has 
t is an admission tha 
‘of the marriage can be made & 


PART giae aa 1, SUB-SECT. 1.— 


sd. M 
ih Marine in fre "Protestant 
quent marriage therefore pipino. 


Add. Annotations :—Refd. Gottliffe v. Edel- 
ston, [1930] 2 K. B. 378; Re Ogden, Brydon 
v. Samuel, [1933] Ch. 678. 


7948. 


relating to Marriage. 


charged with bigamy. The jury were 

directed that, the first marriage on Mar. 11 

being primd facie lawful, it was for them to 

consider whether the evidence was such as to 
make it unlawful: in effect, that, if they had 
any doubt about the legality of the first 
marriage, they had to acquit the prisoner. 

H. was cross-examined on the basis that she 

had said nothing of her first marriage. In 

fact she had mentioned it to the police in 

a county different from that in which the 

trial was held. As this statement, being 

first mentioned in re-examination, could not 
be produced, it was contended that its non- 
production affected the minds of the jury, 
who found applt. guilty :--Held: (1) the 
direction to the jury was a proper one; 

(2) the non-production of H.’s statement 

provided no reason for interfering with the 

verdict.—R. v. MoRRISON, [19388] 3 All EK. R. 

787, C. C. A. 

Add. Annotation :—Refd. Pilot v. Gainfort 

(1931), 1465 L. T. 22. 

7995. Add. Annotation :—Consd. Rt. v. Robinson, 

[1938] 1 All EB. R. 301. ‘ 

7996. Add. Annotations :—Folld. R. v. Robinson, 
[1938] 1 All EK. R. 301. Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 


7996a. -]—The accused, being then a married 
man, in Sept. 1937, accompanied a woman 
to Scotland, & there in the presence of 
witnesses they declared themselves to be 
man & wife. Such a marriage by declara- 
tion is only valid in Scotland if one of the 
parties has been resident there for a period 
of twenty-one days, which condition was not 
fulfilled in this case. It was contended 
that, the second marriage ceremony being 
invalid, the offence of bigamy had not been 
committed :--Held: the validity of the 
second marriage was immaterial, & the 
accused was rightly convicted.—R. v. RoBIN- 
SON, ae 1 All E. R. 3801 ; 26 Cr. App. Rep. 


7992. 





129, OC. C. A. 
leaded | bigamy it must be proved that the 
strict | previous marriage was stin oe 


at the time the offence was co 
—TRUDEAU v. R., (1935) 2 D. L. R. 
786; 63 Can. O. C. 206.—CAN. 


. Presumption of continuance.}— 
Pitt. went through the ceremony of 
marriago with deft. in June, 1925. 
Deft, had been lawfully married to N., 
then twenty-six years of age, in 1914. 
Deft. assured pltf. prior to the cere- 
mony that her husband had been 


roof.— 


Catholics 


subse- 


S. AF. note tnaten ding ig Delief in sowalidity, S drowned at sea. was untrue :— 
rs IMARD ’ th was & presumptl f 
PART XXVII. SECT. 1,SUB-SEOT. 1.— | 56 Can. 0. 0. 269,—CAN. Be ee aeiaice at tie life of 
° N. ua 1925.—-ARNOLD v4, 
7956 ii. —On an | PART XXVIII. SECT. 1, SUB-SECT. 1. ALSELY CALLED ARNOLD 193 
indictment for b first ‘ oe . 8. R. 287. —AUS. a) (1830) a 


y e 
marriage must be strictly proved, but 


—O. 
sf. Necesstity for.}—On a charge of 
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8026. Add. Annotation :—Refd. R. v. 


[1926] 2 K. B. 258. 


8081. Add. Annotations: — Consd. Spivack v. 
Spivack (1930), 99 L. J. P. 52. Refd. R. v, 
Moscovitch (1927), 44 T. L. R. 4. 


Vol. XV.—Criminal Law. 
8085. Add. Cilalion :—sub nom. 


Denyer, 


Cases 8026—8128a. 


SUGDEN vv. 


LOLLEY, 2 Ol. & Fin. 567, n. 


8088. Add. Annotation :—Refd. R. v. 
{1926] 2 K. B. 258. 


Denyer, 


Part XXVIII.——Offences against Decency and Morality. 


8062. Add. Annotation :—Refd. R. v. Porter (1935), 


25 Cr. App. Rep. 59. 


8070. Add. Annotation :—-Folld. R. v. De Montalk 
(1932), 23 Cr. App. Rep. 182. 


8070a. ———.]—R. v. DE MONTALEK, No. 181a, ante. 
-]—R. v. DE MontTALE, No. 181la, ante. 


8087b. Advancement of literature as eetence si 
R. v. De Montag, No. 181a, ante. 

8098. Add. Annotation :—Folld. R. v. De Montalk 
(1932), 23 Cr. App. Rep. 182. 

8104. Add. Annotation :—Refd. Statham v. Stat- 


8087a. 





ham, (1929) P. 13:. 


8110. Add. Annotations :—Refd. R. v. Bailey, [1924] 
2 K. B. 300; R. v. Southern (1929), 142 L. T. 


383. 


8112. Add. Annotations :—Consd. R. v. 
head, [1929] 1 K. B. 99; Statham »v. Statham, 


[1929] P. 131. 


8121a. Offence may be committed by woman.]— 


PART XXVII. SECT. 1,SUB-SECT. 3.— 
—.J—R. v. WELCH, 


8013 v. 
57 Cc. ©. OC. 


] 
[1931] 4 M. P. R. 149; 
2 N. 


on | 
e 





PART XXVII. oe , SUB-SECT. 3.— 





Per) }--In Nov. 1924, ONT. went 
through a form of marriage with D. 
& lived with him until 1928 when they 
separated. In Nov. 1929, she went 
through a form of marriage with 
E., who then knew of her marriage with 
D. "& that D. was still alive. M. & EK. 
were prosecuted for bigamy. The 
defence was that D. was a married 
man in 1924. In May, 1915, D. 
married R. In Jan. 1927, she left him 
& disappeared & he had never since 
learned whether she was alive or dead. 
According to his evidence, she had been 
continuously absent for more than 
seven years immediately preceding his 
marriage with M., & it was not proved 
cena he knew his first wife was alive at 
i ipa during those seven yeara :— 
the Crown having proved the 

snes ninincd absence of D.’s first wife 
3 seven years immediately preceding 


with M., & the presump- 
ee that dead arising & 


was then 
the onus which was upon 
the Crown, it was for the accuse ye 
rebut it; that they had not done, & 
therefore were rightly convicted.—R. 
vw. McCrory; R. v. Eppy (1931), hie 55 


Can. C. C. 117; 66 0. L. R. 5 
pi. ——.}+—Aooused & his wife were 
Roman Ca holics; they had never 


lived together as accused Nett for active 
service immediately after the marriage. 
On his return he informed the priest 
who had performed the ceremony 
that he & his wife were first pala 
& asked whether the marriage w 
valid. The priest replied that in ‘the 
eyes of the urch the nit had was 
null & void, & as though it never 
taken place. Accused y believ- 
ing he was free, went through eae the form 
of marriage with another woman : 


(1) A woman can be convicted of an indecent 


assault on a boy under Offences against the 


1 K. B. 
279 ; 


8123. Add. 


8123a. 
woman. ] 





White- 





8128a. 





Person Act, 1861 (c. 100), 8. 62. 

(2) Semble : 
an indecent assault on another female, under 
sect. 52 Hes same Act.—R. v. HARn, [1934] 
98 J. P. 49; 
Cr. App. Rep. 108 ; 
C. C. 64, 0. C. A. 


Annotation :-—Distd. RR. v. 
(1930), 143 L. T. 311. 


By letter purporting to be written by 
R. v. Woops, No. 751b, ante. 


8127. Add. Annotation :—Consd. R. v. Kendrick 
& Smith (1931), 144 L. T. 748. 


What is disorderly house.)—R. v. 


@ woman can be convicted of 


103 L. J. K. B. 96; 150 L. T. 
50 T. LL. R. 103; 24 
32 L. G@. R. 14; 30 ‘Cox, 


Woods 


BERG, BrRIrt, CARRE & Lumines, No. 4222a 


ante. 


Held: accused had been under no 
mistak2 «f ‘uw = 6&): COWas rightly con- 
victed.-— 3. «. KENNEDY, [1923] S. A. 
S. lt. 183. —A\IS. 


PART XXVII. saa a 1, SUB-SECT. 3.— 


8038 i. Kffect of mistaken belief.|—It 
fs a defence in law to a charge of 
bigamy that prisoner, at the time of the 
alleged bigamous imarriage, believed, 
in good faith & on reasonable grounds, 
that he had been divorced from the 
bond of his first) marriage, if In fact he 
had not been divorced.—lKh. v. Cans- 
WILL, {1926} N. 4. ive R. 321.—N.Z. 


PART XXVIII. SECT. 3. 

8079 ii. -}—The Glas pero 
Corpn. Order Confirmation Act, 1914, 
8. 21, penalises the keeping for ‘salo of 
indecent or obscene prints, photo- 
graphs, or other representations. Ina 

rosecution of a sho meee for a con- 

ravention of the section, it was proved 
that the accused had kept for sale a 
large number of photographs of nnde 








women, which were exhibited in the - 


windows of his shop. ‘The magistrate 
who convicted the accused, ated 
that Le considered that, while a picture 
similar to those which were the subjecta 
of the complaint might fittingly be 
exhibited fi a public gallery, yet the 
indiscriminate exposure, gale, & cir- 
culation of such prints were calculated 
to pap ahe doles ea morals :---Held: the 

considering whether 
the: rolotearaplis were indecent or 
vohscene, was entitled to take into 
account the circumstances in which 
they were kept for sale; & assu 
that similar pictures might eon Ste be 
exhibited in a public eanery: yet the 
circ neces in which B pboteere phe 
were kept for sale by the accused 
entitled the istrate ts hold that a 
contravention of the section had been 
committed. MCGOWAN v. LANGMUIR, 
(1931) 8. C. (J.) 16.—SCOT. 

m i. —— Medicine intended to re- 
store virility.}-—R. v. DAVIDSON, [1931] 
1 W. W. R. 474; 55 Can. C. C. 203; 
25 Alta. 332.—CAN. 
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8 i. -~-—-—.J—-Au aalvertiser of means 
& “ietpaidion fi birth A in| not, 
liable under sect. 267 of the Criminal 
Code, whatever ber motive, on proof 


that the public good was served by her 
acts.—-R. vt. PALMER, Ae DL, 
493; 68 Can, ad, 9), — 


PART XXVIII, SECT. 5, SUB-SECT. 1. 


8105 ii. —-- -~—.]—There is no 
irrebuttabls presumption that a bo 
under the age of fourtecn years is 
poe sacepeble of committing 
yuaeery —_ v PACKER, [1932] 

L. R. p88 ; Argus L. KR. 212.— 
AUS: 

8109 1. ——— Hvidence — Cumplaint 
-—Hffect of delay.J)— kh. vo. KLiiorr, 
{1928} 2 D. lL. Th 44: 49 Can. Crim. 
Cas. 302; 620. L. I 1.—CA N. 


PART XXVIII. SECT. 5, SUB-SECT. 2, 


8120 vii. -}~- Consent or non- 
consent makes no difference so far ag 
accused is concerned in ae sed BE 
Crimina] Code, sa. 202 & 203.—R. 
ELLIoTT, (1928] 2D. L. Rf. ota 49 Gan. 
Crim. Cas. 302 ; 620. L. I. 1.—-CAN. 


PART XXVIII. gaa \ 6, SUB-SECT. 1. 





di. —— ——.J—Evidence of the 
gencral reputation of a house ta ad- 
roissible to show that it is a bawdy 
hougse.—R. v. Pe oat {1931) +f 


W. W. R. 352; affd., [1931] 8. C. R. 
478: 4D. L. R. 591; aa an. C. C. 
156.—CAN. 





d if. ———.}——The decision in 
R. v. Theirlynck is not to be taken as 
laying down a rule that the bare fact 
that a police officer was delayed in 
entering a house may be relied upon 
hi support the inference that the house 

@® common bawdy house & that 
eople found therein roust be deemed 
ps Py keepers or inmates of such a 
house. A provincial Ct. of A pall 
should set aside a conviction for keep- 
ing or being an inmate of a common 
bawdy house where the conviction ig 
based exclusively upon the fact that 
there was delay in opening up the 


Cases 8129—8176. 


8129 


81338 


8140 


. Add. Annotation :—Refd. R. v. Berg, Britt, 
Oarré & Lummies (1927), 20 Or. App. Rep. 38. 


. Add. Annotation :—Consd. Winter v. Woolfe, 
[1931] 1 K. B. 649. 


« Add. Annotation :—Refd. Winter v. Woolfe, 
[1931] 1K. B. 549. 


8143. Add. Annotation :—Refd. Winter v. Woolfe, 


8143 


[1931] 1 K. B. 549. 


a. ——— ——— By sub-lessee—Whether “‘ lessee ”’ 
within statute.]—Deft. was & had been for 
about seven years the lessee of premises 
consisting of four floors & a basement. He 
used the ground floor & basement as a shop 
in which he carried on the business of a 
tailor. He sub-let unfurnished the first & 
second floors respectively as flats to two 
women. These flats were approached not 
through the shop but by a separate entrance, 
& apart from his position as landlord deft. 
bad no right to enter them & did not occupy 
them. It was stated by the police that the 
women were known to them as prostitutes, 
each of whom took men to her own flat. 


Deft. was charged for that he being the lessee. 


8154. Add. Citations :—sub nom. 


ENGLISH AND EmMpPrre Digest SUPPLEMENT. 


75 Sol. Jo. 80; 29 L. G. R. 195 ; 29 Cox, O. O. 
236, D. C. 


8143b. ——- What must be proved—Frequenting 


by prostitutes & receipt of money unneces- 
sary.]J—On an information under Criminal 
Law Amendment Act, 1885 (c. 69), s. 13 (2), 
against the occupier of premises, for unlaw- 
fully & knowingly permitting them to be 
used as a brothel, it is not necessary for the 
Crown to prove that the women resorting to 
the premises are prostitutes, known, as such, 
to the police, or that they received payment 
for acts of fornication, or of indecency, com- 
mitted by them with men; it is sufficient to 
prove that with the knowledge of the occupier 
persons of opposite sexes were permitted there 
to have illicit sexual intercourse.—WINTER v, 
WOOLFE, [1931] 1 K. B. 549; 100 L. J. K. B, 
92; 144L.7T. 311; 95 J.P. 20; 47T. LR, 
145; 29 L.G. R. 89 ; 29 Cox, C. 0. 214, C.C. A, 


GUAGLIENI v. 
MaTruEews, 34 L. J. M. C. 116; 29 J. P. 
439; 11 Jur. N. S. 686; 13 W. R. 679. 
Add. Annotation :—As to (1) Distd. R. v. 
Tucker (1877), 2 Q. B. D. 417. 


of the premises unlawfully & knowingly: 9174, Add. Annotation :—Refd. A.-G. v. South- 


permitted part of them, namely, the first & 
second floors, to be used for the purposes of 
habitual prostitution contrary to Criminal 
Law Amendment Act, 1885 (c. 69), 5. 13 (2): 
—Held: deft. was not the ‘ lessee ’’ of the 
flate within the sub-sect. « the charge should 
be dismissed.—SIviouR v. NAPOLITANO, 
[1931] 1 K. B. 636; 100 L. J. K. B. 151; 
144 L. 7. 408; 953. P.72; 47T. L. R. 202; 


port Corpn., [1934] 1 K. B. 226. 


8175. Add. Annotation :—Refd. A.-G. v. South- 


port Corpn. (1933), 49 T. L. R. 584. 


8176. Add. Annotations :—Consd. R. v. London 


County Council, Hz p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 215; 
Kitchener v. Evening Standard Co., [1936] 
1 All E. R. 48. 


premises to police officers. Evidence 
of the reputation of the house, while 
admissible to show that the house is 
ea bawdy house, is not oF itself suffi- 
cient to support a conviction of the 
pecre who live therein for being 

cepers or inmates of a bawdy house. 
The Theirlynck case stands for nothing 
more than that the cumulative effect 
of the circumstances proven in that 
case was sufficient to support the con- 
viction.— R. v. McKWan & LER, [1932] 
3 W. W. R. 564; (1933) 1 D. L. hk. 
398; 590. 0. C. 75.—CAN. 


sl. Woman living alone.J—A woman 
ving alone, & rocelving men for pur- 
poses of prostitution, cannot be con- 
victed of keeping a common bawdy 
house.—R. wv. Sorvari, [1938] 1 
D.L. R. 308; O. R. 9; 69 Can. C.C, 
281.—CAN. 


sm. J—A woman renting a 
room wire! for purposes of prostitu- 
tion is Hable as the keepor of a bawdy 
house, although the room is not used 
by any other rostitute.—R. v. 
Ricuanrps, [1938] 2D. L. R. 480; O. R. 
170.-—CAN. 


an. ——-.}-—-Where a room is used 
by a prostitute for porpoee of prostitu- 
tion, the fact that it is her home & that 
it is not lived in or used by other 
women does not prevent it from being 
® common bawdy house within the 
meaning of sect. 225 of the Criminal 
Code, R. & O., 1927.--R. v. MIKET, 
1938] 2 W. W. R. 459.—-CAN. 
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r (p. 755) f. .}+-—-During a period 
of six weeks prostitutes resorted to a 
furnished flat, of which two men were 
the tenants & occupiers. Some of 
them went on the invitation of the 
tenants, others were taken by friends 
of the tenants, with their knowledge 
& oonsent :—Held: if the prostitution 
had been with the oooupiors of tho 





flat only, no offence would have been 
committed, in respect that the 
occupiers could not ‘* permit ’”’ their 
own acts; & it was immaterial that 
no profit was made by accused. 
—-GIRGAWAY wv. STRATHERN, [1925] 
S. C. (J.) 31.—SCOT. 

co (p. 756) i. Arrest under search 
warrant,)—R. v. FRIEDMAN (Sask.) 
(1927), 49 Can. Crim. Cas. 225.—CAN. 

h (p. 757) i. ission of ** know- 
AA ae conviction which does not 
state that accused ‘‘ knowingly ” per- 
mitted his premises to be used for the 
illegal purpose described, is materially 
defective.—R. v. ROZONOWSKI, [1926] 
1D. L. R. 732; [1926] 1 W. W. R. 
241; 45 Can. Crim. Cas. 193: 36 
B. OC. R. 327.—CAN, 

h (p. 757) fi. ———.]—-On a charge of 
keeping oa bawdy house the precise 
locality of the house within the 
magistrate’s jurisdiction need not. be 
given unless ordered.—R. v. JAMES 
(1915), 25 Can. C. C. 23.—CAN. 

h (p. 757) ili. -»—-R. v. BADIE, 
{1935} 3 D. L. R. 75; 63 Can. C. C. 
192; 8 M. P. R. 378.—CAN. 


sf. Howse must be ‘‘common”’ 
** pudlic.”’?}-—Rh. v. LAPORTE (1931), 56 
Can. Cc. C. 158.—CAN. 

sg. Evidence.|}—A common bawdy 
house may be proved to be such by 
such facts, circurnstances & general 
reputation as would warrant the 
inference.—R. v. THOMAS. [1938] 1 
nN. iL. R. 127; 12 M. P. R. 333; 69 
Can. C. C. 246.—CAN. 

sh, Punishment, )}-—Held: the measure 
of ee Ob summary conviction 
for keep @ bawdy house is governed 
by sects. 228 (2), 779 of the Criminal 
Code, & under sect. 779 there are three 
alternative punishments: imprison- 
ment for six months,a fine not exceed- 
ing $200, or both fine & imprison- 
ment.—Ez p. THomas, (1931])3M.P.R. 
350.— CAN. 


sm. Form of conviction.]}—A _ con- 
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viction for keeping a bawdy house 
should show whether a “ house,” 
‘**room,’’ etc., was so used.—R. v. 
aan (1902), 6 Can. O. C. 463.— 


° 


PART XXVIII. SECT. 7, SUB-SECT. 3. 


8176 i. Concert—I’ree admission— 
Collection taken.|—Applt. corpn. ex- 
isted for the purpose of disseminating 
the doctrines of ltationalismma, Without 
a consent of any kind from the Muni- 
cipal Corpn., it held a concert on a 
Sunday evening in a picture theatre, 
to which no charge was made for 
admission. There was a notice read- 
ing, ‘‘ Unless you contribute sixpence 
we run at a loss,’”’ & a asilver-coin 
collection was made. The concert 
consisted, in part, of a lecture which 

ht have had some educational 
value, &, in part, of diversions of a light 
character. Applt. was convicted of an 
offence under Municipal Corpns. Act, 
1928, 8s. 309. On an app by way 
of rehearing :—Held: an entertain- 
ment had been held & applt. had been 
rightly convicted.—NkrW ZEALAND 
ASSOCN. YOR ADVANCEMENT OF 
RATIONALISM, INC. v. HoGan, [1931] 
N. Z. L. hi. 907.—N.Z. 


sn. Exhibition of films—Integral part 
of function.}—Where the qxhibition of 
motion-picture films constitutes an 
integral, although possibly a merel 
subsidiary, part of a function to which 
the public are invited & have access, 
there is an ‘“ entertainment ” within 
Municipal Corpns. Act, 1920, s. 309, 
which provides as follows: ‘* No con- 
cert or entertainment of any kind which 
is open to the public, whether by the 
urchase of tickets or otherwise, shall 
held or given on any Sunday, 
Good Friday, or Christmas Day with- 
out the written consent of the Council, 
& then only subject to such conditions 
in every respect as the Council may 
pose.”-—MAaRTIN wv. Hogan, [1932] 
N. Z. L. R. 427.—N.Z 


Annotation :—Consd. 
Estates, Ltd., [1937] 1 All HE. R. 732. 


8177b. 


8177c. 


Company.] — The expressions 
‘‘ keeper’ of a house & “ person managing 
or conducting an entertainment ”’ in Sunday 
Observance Act, 1781 (c. 48), s. 1, must be 
taken to include a limited co., but the 
directors are not liable merely because they 
are directors. ‘To make them liable it must 
be shown that they acted as persons having 
the management of the house on the particular 
Sunday on which the performance complained 
of took place.—ORPEN v. HAYMARKET 
CAPITOL, LTD. (1931), 145 L. T. 614; 95 
J.P.199; 47 T. L. R. 575; 75 Sol. Jo. 589; 
29 L. G. R. 615; 29 Cox, C. C. 348. 


Green v. Kursaal (Southend-on-Sea) 





Promoter.}—KELLY v. ALLEN (1936), 
80 Sol. Jo. 148. 


Manager.|—(1) B. was the general 
manager of the Ring, Blackfrairs, of which 
the proprietors were a limited co. <A boxing 
performance to which there was no free 
admission took place at the Ring on Sunday, 
May 5, 1935. Jt. knew of all the arrange- 
ments wade in connection with the per- 
formance & his name appeared as general 
manager on all advertisements of that 
performance. A letter dealing with a charit- 
able collection, which was made during that 
performance, contained in its heading: 
** General Manager; B.,’’ & was signed with 
his name. B. was not at the performance 
complained of :—Held: 3B. had not ceased 
by reason of his absence to be manager 
& in control of the performance, & was the 
‘keeper ’”’ within Sunday Observati: Act, 
1780 (c. 49), ss. 1, 2. 

(2) H. was alleged to have announced the 
fights, introduced the boxers, announced the 
results & to have conducted the collection. 
Ti. was not identified as the person who had 
performed these duties, but he did not give 
evidence to deny the charge :—-Held: I. 
was master of the ceremonies within sect. 1 
of above Act. 

(3) A handbill bearing the imprint of S.P., 
Ltd., dated May 5, 1935, & giving details 
of the performance & of the price of seats was 
handed to a person awaiting admission :— 
Held: the imprint was not in itself sufficient 
evidence that S.P., Ltd. had printed the 
handbill. 

(4) F.P., Ltd. in their paper “ Boxing ”’ 
announced one of the contests which was to 
take place at the performance in question. 
No price of the seats was mentioned & no 
payment was received for the announcemaént : 
—Held: the announcement was an advertise- 
ment within sect. 3 of the above Act. 

(5) Pitf. in one action sued the four parties 





above mentioned for penalties under Sunday | 


Observance Act, 1780 (c. 49). It was con- 
tended that the four defts. were being sued 
for four different debts, & that such a joinder 
was not permitted under R. 8. C., Ord. XVI., 
rr. 3, 4, 6 :—Held: exercising the discretion 
of the ct., no inconvenience was shown & the 
joinder should be allowed.—GREEN v. BER- 
LINER, [1936] 2 K. B. 477; [1936] 1 Al E. R. 
199; 105 L. J. K. B. 662; 155 L. T. 486; 


Vol. XV.—Criminal Law. 


8178a. Advertisement—All-in wrestling.}—In an 


8178d. 


Cases 817’7a—8178f. 


action by a common informer claimin 
penalties under Sunday Observance Act, 1780 
(c. 49), s. 1, against defts. as ‘ persons 
advertising, or causing to be advertised, any 
public entertainment on the Lord’s day, to 
which persons are to be admitted by the 
payment of money ”’ :—Held: what is to be 
looked at, in order to ascertain whether the 
advertisement offends against the sect., is 
the intention of the advertiser at the time of 
publication, not what is in fact done after- 
wards. But the intention of the advertiser, 
being a question of fact, may be proved, if 
the wording of the advertisement is not such 
as to be conclusive, by any relevant evidence, 
including what was in fact done afterwards.— 
IXITCHENER Vv. EVENING STANDARD Co., Lip., 
[1936] 1 Ik. B. 576; [1986] 1 All E. RR. 48 ; 
105 L. J. K. B. 3183; 154 L. T. 253; 62 
T. L. R. 213; 80 Sol. Jo. 166. 


8178b. ——-- Boxing match.}:—GREEN v. BERLINER, 


No. 8177c, ante. 


8178c. ——— Whether of place or entertainment. |—- 


A newspaper issued on Aug. 8, 1936, included 
an advertisement as follows: ‘' Kursaal 
Gardens. Amusement Park & Attractions 
open daily (including Sundays). Dancing.” 
An informer claimed penalties under Sunday 
Observance Act, 1780 (c. 49), against defts. 
for advertising entertainments on Sundays, 
they being the printers & publishers of the 
newspaper :—Held: (1) defts were not 
advertisers within sect. 3 of the Act. The 
claim should have been brought against defts. 
as printers or publishers under the same 
sect. ; (2) an amendment of the claim ought 
not to be allowed as 6 months had elapsed 
since the alleged offence, & to allow an 
amendment would be to allow an action to 


be brought after the expiration of the period . 


of limitation applicable to the proceedings 
under sect. 5 of the Act; (3) the advertise- 
ment in its terms was an advertisement of a 
place & not of an entertainment, & no offence 
had been committed aygainst sect. 3 of the 
Act.—GREEN v. KURSAAL (SOUTHEND-ON- 
Sra) Esrares, Lrp., [1937] 1 AM Id. lt. 732 ; 
81 Sol. Jo. 279. 

Proceedings against printer & pub- 


lisher.]—-GREEN v. KURSAAT, (SOUTHEND-ON- 
SrA) Estates, Lrp., No. 8178c, ante. 





8178e. Evidence of printing—What amounts to.]— 


Pltf., as a common informer, claimed from 
deft. a penalty of £50 on the allegation that 
deft. contrary to Sunday Observance Act, 
1780 (c. 49), 8. 3, had printed an advertise- 
ment of a display of all-in wrestling which 
was to take place on a Sunday & to which 
persons were to be admitted against payment, 
of money for tickets :—Held: the evidence 
did not establish that deft. was the printer 
of the advertisement & the action failed. 
The ct. ought not to assume in a qutasi- 
criminal matter that, because the name of a 
person appears on a document as the printer, 
he is in fact the printer.—TARLING v. ROME 
(1936), 52 T. L. R. 220; 80 Sol. Jo. 166. 


52 T. L.. R. 221; 80 Sol. Jo. 247. 


Annotation :-—Consd. Gordon, Mackey & Co. v. Watson, 
{1936] 2 All bE. R. 33. 


8177d. Who is master of ceremonies.]|—-GREEN v. | 8178f. ——.}--GREEN  v. 
BERLINER, No. 8177c, ante. 8177c, ante. 


J.8. 87 30 


Annotation :-—Consd. Green v. Berliner, [1936] 1 All EH. R. 
199; Gordon, Mackey & Co. v, Watson, [1936] 2 ANE. R. 
33. 





BERLINER, No. 


Cases 8460 —8588. 
8460. Add. Annotation :—Consd. Woolmin 


84098a. 


8502. Add. Annotation :—Consd. R. v. 


8541a. 


gton v. 
Public Prosecutions Director, [1935] A. C. 462. 


8468. Add. Annotation :—Refd. Horsfield v. Brown, 


[1932] 1 K. B. 355. 


8498. Add. Annotations :—Consd. R. v. Betts & 


Ridley (1930), 144 L. T. 526; R. v. Stone, 
(1937] 3 All E. R. 920. Refd. R. v. Canham 
(1925), 18 Cr. App. Rep. 163. 


-+—Applt. was charged with the 
murder of a girl. At the trial the jury asked 
the judge: “ If, as a result of an intention to 
commit rape, a girl is killed, although there 
was no intention to kill her, is the man guilty 
of murder ?”’ The judge answered, ‘‘ Yes’’: 
—Held: the judge had answered the jury 
correctly.—R. v. STONE, [1937] 3 All E. R. 
hae 563 T. L. R. 1046; 81 Sol. Jo. 735, 
©. 0. A. 








Stone, 
[1937] 3 All E. R. 920. 


85038. Add. Annotation :—Refd. R. v. Stone, [1937] 


3 All BE. R. 920. 


8505. Add. Annotation :—Refd. R. v. Stone, [1937] 


3 All TK. R. 920. 


$518. Add. Annotation :-—Consd. R. v. Donovan 


(1934), 50 T. L. R. 566. 


Stopping fight.]—Applt., a lad of 16, 
in separating two boys who were fighting, 
caused the death of one of them. The only 
witness was one S., who was present at the 
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solrs. acting for defts. asking for the pro- 
duction of all statements made by defts. & 
S. This was characterised as improper & 
production was refused. Also at the trial 
counsel for defts. agreed that the medical 
aspect of the case should be argued by one 
counsel only, & it was agreed that this should 
be done by counsel for an accessory. This 
counsel was not allowed to deal with this 
subject, & was told to confine himself to the 
question whether his client was an accessory : 
—Held:; (1) in the circumstances the killing 
only amounted to manslaughter, there being 
no presumption of malice; (2) the letter 
asking for production of the statements was 
quite a proper one & the statements should 
have been produced; (3) counsel for the 
accessory was quite entitled to argue whether 
there had been a murder or not, & this 
would be so even if the prisoner had pleaded 
guilty. He was, therefore, fully entitled 
to discuss the medical aspect of the case ; 
(4) S. being an accomplice, his evidence 
required corroboration. The fact that he 
kept silence as to the death of the boy was 
not corroboration.—MAHADEO v. R., [1936] 
2 All E. R. 813; 80 Sol. Jo. 551, P. C. 


8556. Add. Annotation :—Refd. yan v. Fildes, 


(1938] 3 All FE. R. 517. 


8575. Add. Annotation :—Consd. R. v. Bateman 


(1925), 94 L. J. K. B. 791. 


time & was charged as accessory after the 8588. Add. Annotation :—Consd. R. v. Walker 


fact. At the trial a Ietter was read from the 


Constable G. had not notified him of the 
cause of arrest :—Held;: there must 
be a new trial.—R. v. Groror, [1935] 
1W. W. R. 145; 2D. L. BR. 516; 6: 
O. 0. O. 225 ; 49 B, C. R. 345.—CAN. 
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8494 vili. —-—~ Aliemnt to kid- 
nap.)—-Killing during an attempt to 
kidnap is murder & an accomplice 
armed & on guard is guilty of murder 
as having a ‘“ common intention.”’— 
R. v. BANNISTER (JDANIEL) (No. 2), 
(1936) 4 D. lL. R. 417; 11M. P. R, 
417; 66 Can. C. C. 357.—CAN. 


8503 iv. .J—Applt. was 
convicted on a charge of foloniously 
slaying one B. Death was due to 
septicemia following oa miscarriage. 
Thero was evidence that applt. had 
undertaken to perform an operation 
on B. to procure abortion; that he 
had introduced her to, & arranged for 
her to “lie up” at the house of, a 
certain nurse; that he told BK. thatths 
nurse ‘‘ would start on’’ her “*‘ & he 
would finish her’’; that an illegal 
oporation had taken place; & that the 
nurse had becn concerned in the 
operation; but there was no further 
evidence to show that applt. had 
carried out his expressed intention to 
take part in the operation :—Held:; as 
the evidence failed to connect the 
expressed intention with the actual 
performance of the operation, the 
conviction Should be quashed. Also 
that, in the circumstances, the Jaw 
officers would have been justifled in 
bringing a charge of conspiracy inst 
applt.—R. 0. BENNETT (19386), 36 
&. R.N.S. W. 320; 53 N.58. W. W.N, 
57.—~AUS. 

8503 v. -——— ——~-.}—The insertion 
of cotton batting in ordor to procure 
abortion, resulting in death, is sufficient 
to support a conviction for man- 
slaughter.—R. . PICKEN, [1937] 4 
D.L. R. 425; 69 Can. C.C. 61; reved. 
(1937), 69 Can. C. C. $21,—-CAN. 








8506 fil, ——- ——-.k—-A man who 
strikes another in the throat with a 
knife must know that the blow is so 
imminently dangerous that it must in 
all probability cause death, & the 
injury intended to be inflicted is 
sufficient in the ordinary course of 
Dature to cause death. — JUDAGI 
MALLAH wv. KING-EMPEROR (1929), 
I. L. R. 8 Pat. 911.—-IND. 


8506 iv. —-.J—R. v. Con- 
STABLE, [1936] 2 W. W. R. 273; 3 
D.L. R. 391; 6F. L. J. (Can.) 115; 
66 Can. C. C. 206.— CAN. 


sa. Wrongful act.J]—Where, although 
there is no intent to do injury to the 
person or property of another, death 
results from the doing of an act which 
is nee malum prohiditum, the wrong- 
ful act is not the kind of act that the 
crimina) law requires as a foundation 
for a charge of manslaughter, unless 
the statute or prohibition violated is 
one designed & intended to prevent 
injury to the person, or the prohibited 
act is accompanied by negligence.— 
R.v. D’ANGELO, (1927] 4 D. L. R. 593 ; 
48 Can. Crim. Cas. 127; 60 O. L. R. 
512.—CAN. 


sd. Illegal hunting.|—‘* Unlawful 
act’? within sect. 252 (2) of the 
Criminal Code, R. S. C., 1927, c. 36, 
does not include acts which are merely 
mala prohibita. The act must itself 
be of a criminal nature, or the pro- 
hibition must be for the protection 
of the puprs from a dangerous act or 
conduct or the act must be dangerous 
or wrong in itself. Acts which are 
not wrong or dangerous in themselves, 
& are merely regulations or passed for 
revenue purposes, or for the protection 
of game, are not within that class. 

The accused,. while hunting, acci- 
dently shot & killed a fellow-hunter. 
He & his companions wore hunti 
where it is illegal to carry unseale 
firearms; they were deer hunting, 
which was also illegal; they were not 


$0 





(1934), 24 Cr. App. Rep. 117. 


dressed in white, as they should have 
been, had they been hunting Icgaly, 
& they were using soft-nosed bullets. 
The accused was charged with man- 
slaughter. The Crown contended that 
the accused was engaged in an “ un- 
lawful act” within the meaning of 
said sect. 252 (2) &, that bel the 
case, the jury should be instructed that 
he was guilty of manslaughter :— 
Held: the charge to the jury should 
be on the broad question o mpeligence: 
—R. v. LAWSON, [1938} 2 W. W. R. 
42; 8F.L. J. (Can.) 4.—-CAN. 


— 
. 
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a). 


8584 ili, .}—A Chris- 
tian Science practitioner who gave 
a sick child ‘‘ absent treatment,’’ t.e. 
prayer, but who prescribed no medicine 
or other treatment, & who was not 
shown to have advised the parents not 
to call in a physician or to have aided, 
abetted or counselled them to abstain 
from providing proper medica] attend- 
ance for the child :—Zeld: wrongly 
convicted of manslaughter of the 
child.—R. v. ELDER, [1925] 3 D. L. R. 
447; [192512 W. W. R. 5453; 44 Can. 
ys Cas. 75; 35 Man. L. R. 161.— 


eee ee, 








* 


PART XXXIII. SECT. 1, SUB-SECT. 1. 
—N. (0) i. 


8612 1. Must be calculated to endanger 
life.)—-Criminal Code, s. 247, attaches 
no criminal] responsibility to the mere 
omission, without lawful excuse, to 
perform the duty of taking reasonable 
precautions against & of using reason- 
able care to avoid endangering human 
life. To entail criminal responsibility 
there must be some physical conse- 

uences resulting from such omission ; 
the danger itself is not a consequence 
within the sect.—R. ov. Hurt (1923), 
65 QO. L. R. 48.—CAN. 


8640. Add. Annolations :—Refd. James v. British 
General] Insce., [1927]2 K. B. 311; Haseldine v. 
Hosken, [1933] 1 K. B. 822 ; Beresford v. Royal 
Insurance Co., [1936] 2 All E. R. 1082. 

8640a. J—R. v. Rose (1928), 20 Cr. App. 
Rep. 164, 0. C. A. ae 

8644. Add. Annoiation :—Refd. R. v. Baldessare 
(1930), 22 Cr. App. Rep. 70. 

8645. Add. Annotation :—Refd. Pratt v. Patrick, 
{1924} 1 K. B. 488. 

8652a. Liability of persons other than driver— 
Common purpose.]—Both of two persons, in 
pursuit of a common purpose, may be guilty 
of criminal negligence by driving, although 
only one of them actually drives.—R. »v. 
BALDESSARE (1930), 144 L. T. 185; 29 
Cox, C.C. 193; 22 Cr. App. Rep. 70, C. O. A. 

8665. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 


8666. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 


8666a. S. P. R. v. ManKkuss (1864), 4 BP. & BF. 356. 
Annxation ‘—Refd. R. v. Bateman (1925), 94 L. J. K. B. 





8667. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8667a. |—R. v. Markuss (1864), 4 
F. & F. 356. 

Annotation :-—Refd. I. v. Bateman (1925), 94 L. J. K. B. 791. 


8668. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 


8671. Add. Annotation :—Refd. Flint v. Lovell, 
{19385} 1K. B. 354. 


8672a. ——.]—Where a doctor is cconsult+d, 
as ener s medical skill & knowledge, by or 
op behalf of a patient he owes a duty to that 
patient to use due caution in undertaking the 
treatment. If he accepts the responsibility 
& undertakes the treatment & the patient 
submits to his direction & treatment accord- 
ingly he owes a duty to the patient to use a 
fair & reasonable degree of diligence, care, 
knowledge, skill, & caution in administering 
the treatment. To support an indictment 
for the manslaughter of a patient, however, 
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the prosecution must satisfy the jury that the 
negligence or incompetence of the doctor 
went beyond a mere matter of compensation 
& showed such disregard for the life & safety 
of the patient as to amount to a crime against 
the State & conduct deserving punishment.— 
R. v. BATEMAN (1025), 04 L. J. K. B. 791 ; 
1388 L. T. 780; 89 J. P. 162; 41 T. L. R. 
557; 69 Sol. Jo. 622; 28 Cox, 0. C. 33; 
19 Cr. App. Rep. 8, ©. C. A. 


Annotations :—~Consd. Andrews v. Director of Public Prosecu- 
Mens, atten A. O. 676. Refd. Rose v. Ford, [1936] 1 


8674. Delete second para. of headnote. © 
Add. Annotation :—Consd. KR. v. 
(1925), 94 L. J. K. B. 791. 

8674a. .]—A person acting as a medical 
man, whether licensed or unlicensed, is not 
criminally responsible for the death of a 
patient, occasioned by his treatment, unless 
his conduct is characterised either by gross 
ignorance of his art, or gross inattention to 
his patient’s safety. On an indictment for 
manslaughter, where the death is occasioned 
by the application of a lotion to the skin, 
evidence may be given of the effect of the 
lotion when applied to other patients.—R. 
v. LONG (1831), 4 C. & P. 398. 

8676. Add. Annotation :--Consd. R. v. 
(1925),94 L. J. K. B. Ty. 

8677. Add. Annotation :—-Consd. R. v. 
(1925), 04 L. J. K. B. 701. 

8679. Add. Annotation :--Consd. KR. v. 
(1925), 94 L. J. K. B. 791. 

8680. Add. Annotation :---Consd. R. v. 
(1925), 94 L. J. K. B. 791. 

#681. Add. Annotation :—Consd. Kk. v. 
(1925), 94 L. J. K. B. 701. 

8682. Add. Annotation :-—Consa. 
(1925), 94 L. J. K. B. 791. 

8684. Add. Annotations :--Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 7013; Andrews v. 
Director of Public Prosecutions, [1037] A. C. 
576. 

8688. Add. Annotation :—Consd. R. 

(1925), 94 L. J. K. B. 791. 


Bateman 








Bateman 
Bateman 
Bateman 
Bateman 
Bateman 
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v. Bateman 
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8639 iv. -J}— Where accused 
driving a motor car at night, entered 
a road which being under repairs was 
closed to traffic & ran over & killed 
two _coolies, who were sleeping on the 
road with their bodies completely 
covered up, except for their faces :— 
Held: accused was not guilty of 
causing death by a rash & negligent 
act.— SMITH ». R. (1925), I. L. R. 53 
Cale, 333.—IND. 





8639 v. —— GQross negligence or 
wanton misconduct necessary.}-—-R. 0. 
blr core oe 172 fr yo Le ce 
CAN. ‘ ; ; 69 0. L. R. 156. 


8639 vi. -+-To constitute 
criminal negligence within sect. 284 
of the Criminal Code, the unlawful act 
must result in gross negligence or 
wanton misconduct. Therefore an 
accused who drove a wagon on the 
highway a short time after dusk, with- 
out a Hight. contrary to Highway 

c Act, R. 8. O., 1927, was not 
ipso facto guilty under sect. 284.—R. 
v. COSTELLO, (1932] 2 D. L. R. 410; 
oO. R. 213 Ps 58 C. C. Cc. 38.—CAN. 

8639 wii. ——~—.}—A direction to the 
jury which sufficiently brought to 
their mind the difference between the 
quantum of negligence required to be 








found in a civil & a crimina) tria) :— 
Held: sufficient.— Moors v. BR., [1926] 
8. A. S. R. 52.—AUS. 

8639 vili. ——-.}—The test of neg)l- 
gence to be applied in criminal! trials 
is the same as that applied In civil 
cases, namely, the standard of skill & 
care which would be observed by a 
reasonable man.—R. v. MEIRING, [1927] 
App. dD. 41.—8. AF. 

8639 ix. -J}— Proof of ordinary 
negligence justifies a conviction for 
manslaughter under Criminal] Code, 
8. 247.—R. v FIeun (Alta.), [1928] 3 
W.W. R. 757.—CAN. 





86389 x. ——-.])— RR. v. COUPLAND, 
(19301 3 W. W. R. 410.—CAN. 

8639 xi. ——.)—In a collision he- 
tween a motor truck driven by the 
accused a motor cycle the cyclist 
received injurics which resulted in his 
death. The accident o on & 
country highway on a dark night, when 
the cyclist, who was riding ahead of 
the truck, suddenly, & without, it seems, 

any piboedita’ turned to the left 
n order to cross the road, at the same 
time as the truck was about to pass 
him. The truck carried stroug head- 
; the motor cycle had a head- 


ha 
blown his horn before the accident, but 
@ man who was riding on the truck 
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testified that he was not sure whether 
the horn was blown then or not. The 
accused was convicted of manslaughter. 
Op appeal :—Held : the appeal should 
be allowed & the conviction quashed.— 
kt. v, DOLYNCHUK, (19341 1 W. W. R. 
200; 2D. L. R. 96; 610. C0. C. 275.— 
CAN. 

sg. Injury to passenger alighting fram 
street car.J--R. v. Dani, [19386] 3 
WwW. W. RR, 385; 4D LR. 6293 67 
Can. C.C. 37; 6¥F. L. J. (Can.) 195,— 
CAN. 


PART XXXII. SECT. 1, SUB-SECT. 1. 
—O (f). 


ti. - —---,}-—~Where & 
medical practitioner is charged under 
sect. 246 of the Code for that he under- 
took to administer surgical or medical 
treatment to deceased, & being under 
a@ legal duty to use reasonable skill, 
omitted without lawful excuse to dis- 
charge that duty, such omission result- 
ing in death, it is necessary to sustain 
& conviction to establish that some treat- 
ment, operative or medicinal, known 
(or which should have been known) to 
a Pie man using reasonable 
skill, was omitted without lawful 
excuse & that the omission caused the 
death.—R. iv. {1936} 2 
W. W. RR. 560; 4D. L. R. 358; 66 
. C, 233; 50 BG. R. 531.— 


Cases 8701—9025a. ENGLISH AND Empire Digest SuPPLEMENT. 


8701. Add. Anotationn :—Refd. R. v. Davis, [1937] | 9028a. Within Children Act, 1908 (c. 67), 8. 12 (1).] 
—An assault within the above sect. m be 


3 All BE. R. 5387. 


8771. Add. Citation :—1 Lew. ©. C. 79. 


~-—(1) The question whether 
or not a statement made by a person on whom 
a fatal attack has been made is a dying 
declaration, i.e. whether or not it has been 
made by that person while in a hopeless & 
settled anticipation of immediate dissolution, 
is for the judge at the trial of the person 
charged with the murder or manslaughter 
of the person in question &, to answer it, all 
the circumstances of each case must be 


8798a. 








regarded. 


(2) Rules as to questions by: police officers 


863 ; 


the poser f 
age, Was C 


one which is likely to cause unnecessary 
suffering or injury to the health of the child. 
Applt., who was the stepfather, & had 
or care, of a girl of eleven years of 
arged under the above sect. with 
wilfully assaulting the girl in a manner likely 
to cause her unnecessary eee 
evidence of the girl was that a 
mitted acts of indecenc 
her presence, & that when she screamed he 
put his hand over her mouth :—Held: 
was not an assault within the sect.—R. v. 
ea nea 2K. B. 322; 94L. J. K. B. 
T. L. R. 637; 28 Cox, 0. O. 43; 


The 
appl com- 
, not to her, ‘but in 


this 


89 J. P. 164; 41 
19 Or. App. 


T. 785; 


to detained persons commented on.—R. v. 
BOooKER 1924), 88 J. P. 75: 18 Or. App. Rep. 29, O. C. A. 
Rep. 47, ° C. A. 9025a 


8794. Add. Citation :—2 Cox, C. O. 239. 


8868. Add. Annotation :—Refd. Beresford v. Royal 
Insurance Co., [1988] A. C. 586. 


8927. Add. Annotation :—Refd. R. v. Punch (1927), 


20 Or. App. Rep. 18. 


PART XXXIII. had i, SUB-SECT. 1. 
e g ° 
8694 v. .}—R. v. CHOTEM (1924), 
42 Can. Crim. Cas. 156.—-CAN. 

8694 vi. ——.}—The negligence of 
the victim is not a defence to a charge 
of anslaughter unless {t waa the sole 

use of the accident.—R. v. FEI») 
(alta, ), [1928] 3 W. W. R. 757.—CAN. 


PART XXXIII. ark 1. SUB-SECT. 1. 


we 
e e 











wi. ~~~. }--In a murder trial 
where the victim’s throat had been cut 
so that he was unable to speak, evi- 
dence of questions ut to deceased by 
the prosecution’s witnesses & answers 
giving by nodding the head & making 
sigps, amount to ‘‘ verbal state- 
ments ’® under Evidence Act, 8. 32, & 
are admissible as a ane. declaration. 
—RANGA v. R. (1924), I. L. R. 5 Lah. 
305.—IND. 


PART XXXIII. o i SUB-SECT. 1. 


8731 ii. .}~Accused was con- 
victed of manslaughter on a charge of 
murder for having caused the death of 
K. by counselling or procuring S. un- 
lawfully to use instruments upon her 
with intent to procure her miscarriage 
contrary to the combined effect of 
sects. 69 & 303 of Crimina) Code. ‘The 
dying declaration was a lengthy 
narrative by deceased which day by 
day she related to her mother, who 
wrote down the story; this narrative 
which concluded with the words Oe i 
wish C. punished,’ appeared to have 
been read over to deceased shortly 
before her death & adopted by her at 
that time as a true statement; a 

number of questions at the same time 
were submitted to her by police officers, 
& her answers with the questions were 
the subject-matter of two separate 
declarations. The narrative, together 
ape the two short statements con- 
ST pat the questions & answers, were 
before the jury. It was com- 
on ground that the case inst the 
accused cowd not be established with- 
out evidence of the dying deolaration : 

—Held: the d declaration was in- 
admissible. Therefore the conviction 
was quashed & a judgment & verdict 
of acquittal was ete to be sahites 
~-SCHWARTZENHAUER R.. [19 ve 
S.C.R.367; 3D.L.R. 711; 640. C.C 
1.-—CAN. 





PART XXXIII. vrerkt 1. SUB-SEOT. 1. 
$741 xix. —— ee A native when 
dying from injurios inflicted upon 





An act, unlawful per se as being 
criminal, cannot be rendered lawful because 
the person to whose detriment it is done con- 
sents to it. 

Applt., being charged with caning a girl 


of seventeen for purposes of sexual gratifica- 


him said that he ‘dead ”’ or had 
been ‘* killed.’’ © then sent for his 
children & relatives, but did not take 
farewell of them, saying that he 
would say more when the pain allowed 
or when he was better. Ho then ee 
a@ statement inculpating applt. 
Held: deceased when he made the 
statement had not a settled hopcless 
expectation of death, & the etatement 
should not have been admitted in 
evidence as a dying declaration.—R. v. 
Nocoro, [1925] App. D. 561.— 8. AF. 
8746 i. Must believe death to be 
tmminent.}—A statement made when 
deceased had no expectation of death, 
but confirmed when he had a belief in 
im ending death :—Held: admissible. 
EBORTOLI 2 a {1926) 4D. L. R. 





722 : (1926] 8 . 492; 46 Can. 
Crim. Cas. 115. 3. CANS 
8754 i. Not necessarily im- 


mediate.}—On the trial of a charge of 
miurder based on an alleged abortion 
or attempts to bring about an abortion, 
evidence of deceased given on an 
examination taken more than six wecks 
before her death was admitted as a 
dying declaration & evidence given by 
her husband on cross-examination of 
an admission made to him by the 
deceased indicating that she had 
tampered with horself was withdrawn 
from the jury :—Held: there should 
be a new Sie ——R.v. McINTosH, [1937] 
2W. R. 1,7, (1038) 1 W. WR. 211; 
4D. L. R. 478; 69 Can. C . ©. 106.— 
CAN. 


PART XXXIII. SECT. 1, SUB-SECT. 2. 
8838 ii. .]—The necess id 
of dispersing a riotous crowd, whi 
would become dangerous unless dis- 
pore: & which threatens serious injury 








persons & property, justifies a peace 
officer in suet firearms to prevent 
violent & felonious outrage to persons 


roperty. A ringleader who, under 
such conditions & while assaulting a 
eace officer, is shot dead, dies by 
Jus ean eoae. - & the peace 
So Sity wh free aes any 
a mt 
Hrd aes ete ae DLR 


— ——— a hey 7 Purvis 
cont.) (1929), 51 Can. | Crim. Cas. 273.— 


PART XXXIII. posts 6, SUB-SECT. 1. 


8923 1. Attempt to ee weapon— 
Condi ng dtscharge im a | 
—Where although a rifle was loaded & 

ointed at the Lape f of the complainant 

e mechanism the trigger was in 
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such condition that it was impossible 
to discharge the rifle, & the accused 
made no attempt to use the trigger, he 
cannot be convicted under sect. 273 
of Criminal Code, R. S. O., 1927, of 
attempting to discharge a loaded rifle 
at, comp nant.-—R. v. BROOME, ye 
1W R.709; 44 Man. Ls R. 194.— 


PART XXXIII. sacl 6, SUB-SECT. 1. 


di. —— Ingury renal ing in death. }— 
Deft. was convi upon two arte 
of criminal negligence causing b 

or grievous bodily harm under Oriminel 
Code, as. 284 & 285:—Held: deft. 
was properly convicted, notwithstand - 
: that death resulted from the a 

icted by ay negligence.— 

Seine [1927] 8 D. L. R. 4388; 47 
Can. Crim. Cas. 356 ; 600.L.R. 375.— 


PART XXXIII. SECT. 6, SUB-SECT. 1. 


ad. Meaning of ‘actual bodily 

.’}—The above words sect, 

295 of the Code mean little, if anything, 

more than ‘‘ battery.”’—R. v. TREBEGNE 

Nhe 45 Can. Crim. Cas. 270; 58 
. R. 634,—CAN, 


PART XXXIII. pia 6, SUB-SECT. 2. 


mi. —— eae len, of proof oT line 
on a charge of unl y wounding 
& persoh with intent to maim or dis- 
able him, the Crown proves that 
accused discharged a firearm in the 

on of a crowd of persons & 
wounded the person named, it 
establishes ita case, & gee onus then 
shifts to acc the ct. 
that it was either a) gacident or that 
he did not intend to wound.—R. pv. 
SMART (Alta.), pen Pl 3 yea aan 758; 
49 Can. Crim. 


PART XXXIII. SECT. 7, SUB-SECT. 1 


sb. Running down by motor car— 
No intent to assault.}-——Prisoner was 
indicted for assault ocoasioning bodily. 
harm. The evidence showed that the 
| | injury in question, a fracture of the 
ar bone, was mats to an accident 
caused by a -motor car driven pe 
risoner in @ public thoroughfare at 
.50 a.m. There being ne evidence of 
an intention to assault, the indictment 
was amended, at the pnb es of the 
learned trial fuize, oe to allege 
n ca ta this conttol of edanxetccs 
in substitution for oe 
assault.— R. vo. Molvmr, 233 Q. J. 
173.—AU8. 


tion, pleaded in defence that the prosecutrix 
had consented, & the chairman of quarter 
sessions in summing up directed the jury that 
‘** consent or no consent ’’ was the vital issue 
in the case :—~Held: there was misdirection, 
in that the question should have first been 
pu to the jury, whether the blows struck were 

ikely or intended to do bodily harm. If this 
were answered in the negative, then only 
would it have been necessary for the jury 
to consider the further question, whether the 
prosecutrix had proved absence of consent.— 
R. v. DONOVAN, [1934] 2 K. B. 498; 103 L. J. 
K. B. 683; 152 L. T. 46; 98 J. P, 409; 50 
T. L. R. 566 ; 78 Sol. Jo. 601 ; 82 L. G. R. 
ao re Cr. App. Rep. 1; 30 Cox, C. C. 187, 


9080. Add. Annotation :—Consd. R. v. Donovan 
(1984), 60 T. L. R. 566. 


9030a. Direction to jury.]—R. v. DoNovAN, No. 
9025a, ante. 


9036. Add. Annotation :—Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 


9042. Add. Annotation :—Apld. R. v. Newport: 
(Salop) JJ., Hap. Wright, [1929] 2 K. B. 416, 


9042a. —-—.]—At a school for boys there was 
a rule Pee smoking by pupils during 
the school term whether on the _ school 
precincts or in public. During the term 
@ pupil rather less than sixteen years old, 
after having left the school for the day & 
returned home, smoked a cigarett:) in the 
public street, & next day the schoolmaster 
administered to him five strokes of the cane 
as a punishment for breach of the rule. On 
the hearing of an information against the 
schoolmaster for an alleged assault on the 
boy the justices found that the rule in 
question was reasonable, that the father of 
the boy by sending him to the school 
authorised the schoolmaster to administer 
reasonable punishment to the boy for breach 





of a school rule, & that the punishment 
administered was reasonable ; they dis- 
missed the information. An order nisi 


having been obtained calling upon the justices 
to show cause why they should not state a 
case on & question of law :—Held: the 
decision of the justices was right, no question 
of law arose on which they could state a 
case, & that the order nisi should be dis- 
charged.—R. v. NEwport (SALOP) JJ., Bz B. 
WRIGHT, [1929] 2 K. B. 416; 98 L. J. K. B. 
555; 141 L. T. 663; 933.P.179; 45T.L. R. 
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477; 78 Sol. Jo. 384; 27L. G. R. 518; 28 
Cox, C. C. 658, D. C. 

9043. Add. Annotations :—Consd. R. v. Newport 
(Salop) JJ., Ha p. Wright, (1929] 2 K. B. 416. 
Refd. Ryan v. Fildes, [1938] 8 All KE. R. 517. 

9046. Add. Citation :—sub nom. BLEKE v. GROVE 
(1664), 1 Keb. 661. 

9057. Add. Annotations :—Consd. Place v. Searle 
(1932), 48 T. L. R. 428. Refd. Gottliffe v. 
Edelston, [1930] 2 K. B. 878. 

9108a. -}+—The old law that the owner of 
a house, or members of his family, may kill 
a@ trespasser who would ead dispossess 
him of the house, although such householder, 
or members of his family, has not previously 
retreated until no means of escaping his 
assailant are left to him, has not been amended 
or modified by modern practice.—R. v. 
HousseEy (1924), 89 J. P. 28; 41 T. L. R. 
205; 18 Cr. App. Rep. 160, C. C. A. 

9111. Add. Annotation :-—Refd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101. 

9185a. Removal of interrupter from council meet- 
ing.|]—MARSHALL v. ‘TINNELLY (1937), 81 
Sol. Jo. 902. 

9154. Add. Annotation :--Apld. Morriss v. Winter 
(1929), 45 T. L. R. 643. 

9154a. Detention after receipt of remission 
marks.|—M. was convicted in Dec. 1925, of 
certain misdemeanours & sentenced to two 
years’ imprisonment with hard labour & twelve 
months’ imprisonment, the sentences to run. 
consecutively. An order was made by the 
ct. directing that he should be detained in 
prison in conformity with the sentences 
passed. He was first detained in Ports- 
mouth Prison & afterwards in Pentonville 
Prison. In Dec. 1927, after M. had been 
removed to Pentonville Prison, the Governor 
of Portsmouth Prison indorsed on M.’s stage 
card the forfeiture of five remission marks, 
to make it agree with M.’s record. There 
was a dispute whether or not the Governor 
of Portsmouth Prison had ordered the 
forfeiture of those marks on May 10, 1926, 
& the jury differed with regard to it. Asa 
result of the forfeiture of those five marks 
M. was released by the Governor of Penton- 
ville Prison on July 21, 1928, instead of on 
July 20. On Aug. 2, 1928, M. brought an 
action against the Governors of both prisons 
to recover damages for his detention in 
prison during that one day. The jury found 
that the Governor of Portsmouth Prison had 
not acted maliciously nor with intention to 














PART XXXIII. eo \ SUB-SECT. 2 


9041 1. Schoolmaster & scholar.}— 
Teacher entitled to inflict reasonable 
paaebmen nt.—R. v. py pias (Sask.), 
1927] 3 W. W. R. 194.—CA 


PART XXXIIL. saa 7, SUB-SEOT. 2. 


the fracture of 








actual ete harm +—Held : 
used the accused, 
himeelf, ff he did, against an assal 
armed ‘with a hammer, was not dis- 
proportionate to the nature of the 
attack made on him, although it caused 
hig assailant’s eae 
& he had brought himself within, 
se justified by, Crimi 


A a a le EN A A SSRN OR PO 


conviction of a father for assault- 

ing a boy who had been kicking & 

Wigas, his poy ie aside.— R.  v. 

oe, {1931} 3 W. R. 52; 44 
- 364.—CA N 


the force 
in defendtn; 
lan 


PART XXXIII. SECT. 7, SUB-SECT. 
2.—G. 


. (b). R. v. O a aa ae a z= 
v. GAL, D. we st t 
9066 iv. \_Panihment causing | [1928 a 2W. W. R. 465; 50 Can. Crim Ganectesi - ary i bet lb slice ‘officer 
ree pain & discolouration of the : . 93 Alta. L. R. 511.—CAN. who applies to an a person more 
pare i ard days :—Held: not oo74 vi. .}—-A blow with an | force an is reasonably rg it be. 
i effect his object, even though it ne 


R. v. METCALFE 
(Soak, 1927] 3° 3 W. W. R. 194. SCAN. 


PART XXXIII. "Be 7,8UB-SECT. 2.— 
9078 vy. lly aeoreterhs eieniae 


conviction for pag po 


353 ; 
é. C. 276.—CAN. 





antomobile crank during a drunken 
braw! eannot be justified on the ground 
a self defence.— ae Fa ea {1935} 


PART XXXIH. eer 7, SUB-SECT. 2. 
sj. Defence of son by Jather.j—The 


t to oue, is guilty of an assault 
8 belief in the gullt of the areated 
Bie ox ig no extenuation for the use of 
he excessive force.—R. v. MCDONALD ; 
a {1932] 3 Ww, W. RR. 418: 
. LL. Alta. L. R. 


(1083) 3 
59 6: Cc. 0. 56 — AN. 


64 Can. 


93 
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injure M. & that he had not made a false 
statement :—Held: the Prison Rules did 
not confer upon M. any legal right to an 
earlier discharge by the obtaining of re- 
mission marks, & that therefore the action 
could not succeed against either of the 
Governors; having regard to the findings of 
the jury the action could not succeed against 
the Governor of Portsmouth Prison; the 
Governor of Pentonville Prison was pro- 
tected, as he had merely acted in pursuance 
of the order of the ct.—Morriss v. WINTER, 
[1930] 1 K. B. 243; 99 L. J. K. B. 101; 142 
L. T. 67; 45 T. L. R. 643 ; 28 Cox, C. C. 687. 


9161. Add. Annotation :—Refd. Liddle v. North 


Ridin 
2K. 


a Yorkshire County Council, [1934] 
. 101. 


9207a. Operation by qualified surgeon—Reasonable 


grounds—-Danger to life or health.]—A 
young girl, not quite fifteen years of age, was 
pregnant as the result of rape. <A surgeon, 
of the highest skill, openly, in one of the 
London hospitals, without fee performed the 
operation of abortion. He was charged under 


the Offences against the Person Act, 1861. 
(c. 100), 5s. 58, with unlawfully procuring the 


abortion of the girl. 
The jury were directed that it was for the 


9287a. 


ENGLISH AND Emprre Diaest SUPPLEMENT. 


prosecution to prove beyond reasonable 
doubt that the operation was not performed 
in good faith for the purpose only of preserv- 
ing the life of the girl. The surgeon had not 
got to wait until the patient was in peril of 
immediate death, but it was his duty to 
perform the operation if, on reasonable 
grounds & with adequate knowledge, he was 
of opinion that the probable consequence of 
the continuance of the pregnancy would be 
to make the patient a physical & mental 
wreck.—R. v. BOURNE, [1938] 3 All HE. R. 
615, C. C. A. 


SUB-sECT. 4.—-CHILD DESTRUCTION. 
oy Cue Life (Preservation) Act, 1929 
(c. 34). 





Girl under sixteen.]—To a charge of 
rape upon a girl under sixtcen years of age, 
the defence of consent is not open to the 
accused. . 

Where any resistance by a girl of such age 
would be futile, or where it is elear that the 
girl would not know whether to resist or not, 
the prosecution are not required to prove that 
the accused used force or violence.—R. v. 
HARLING, [1938] 1 All E. R. 307; 26 Cr. 
App. Rep. 127, C. C. A. 





PART XXXIII. SECT. 9. 

sk. Injury caused in attempting to 
stop hreach of peace.}|—A person using 
the force necessary to prevent a con- 
tinuance or renewal of a breach of the 
peace, & struck by the party he was 
attempting to control :—Jleld: justi- 
fied in atriking back.—R. v. MANSON 
(1925), 43 Can. Crim. Cas. 30; [1925] 
1 W. W. R. 671.—CAN. 

sm. What is unlawful aci—Not 
breach of municipal bye-law.}—N. v. 
Gosuina (Alta.) (1927), 47 Can. Crim. 
Cas. 211.—CAN. 

sn. Criminal negligence — Under 
Criminal Code, 3. 284—-What amounts 
to. I— KR. Vv. BAKER, [1929] 2 YD. L. R. 
282; S.C. R. 354; 51 Can. Crim. Cas. 
852; 63 O. L. R. 6413 affg., (1929) 1 
D. T.. R. 785: 51 Can. Crim. Cas. 71; 
63 O. L. R. 275.—CAN. 

sp. ——— S.J — RR. ov. MCCOWAN, 
1936) 1 W. W. R. 703; 2D. L. R. 
90; 65 Can. C. C. 203; 44 Man. 
L. R. 117.—CAN. 

st. Police shooting fugitive—Un- 
necessary force-—-Spectator injured.|— 
A policeman who uses wnneccssary 
force by sbooting at a fugitive, & 
who thereby wounds a spectator, is 
liable for unlawful wounding.—R. . 
MITCHELL (1937), 69 Can. C. C. 406.— 
CAN. 

sw. Harm self-injlicted—Mistake as 
to prisoner's intentions.|—A person is 
not responsible for inflicting grievous 
bodily harm when the injuries are 
received by jumping from a car 
through a mistaken apprehension of 
accnsed’s intentions.—-R. wv. KYISasiCcK 
(1937), 69 Can. C. C. 403.—CAN. 


PART XXXIII. SECT. 11, SUB-SECT. 1. 


q i, -——— ———.]-—-An indictment set 
forth that the accused supplied a 
number of powders, whose nature was 
unknown to the prosecutor, to a woman 
who was then pregnant, with intent 
to cause her to abort, & instigated her 
to take them, which she did, & that 
the accused attempted to cause the 
woman to abort. <A further cha 

regarding another woman sect forth 
that the powders were supped in the 
belicf that the woman was pregnant, 
& that this was done with intent. to 
cause her to abort :—Held: the first 


chargo was relevant in respect (a) that 
the statement that accused had 
supplied powders to a pregnant woman 
& instigated their consumption was a 
relevant averment of an attempt to 
procure abortion; (0) that it was un- 
necessary to state that the powders 
were calculated to cause abortion, if 
they were pupuyed with that intent ; 
and (c) that it was unnecessary to aver 
the locus where the powders were con- 
sumed. Further, the second charge 
was irrelevant, in respect that it did 
not stato that the woman was pregnant, 
& that ed ing powders to, & 
instigati heir consumption by, a 
woman who was not pregnant did not 
er se constitute a crime known to the 
aw of Scotland. 

At the trial, direction to the jury by 
LORD ROBERTSON that, if the accused 
knew positively that the drugs he 
was giving would not cause abortion, 
he could not be convicted of the crime 
of attempting to procure abortion.— 
Hi.M. ADVOCATE v. SEMPLE, [1937] 
S.C. (J.) 41.—SCOT. 


PART AXXIII. SECT. 11, SUB-SECT. 38. 


9206 i. Woman not pregnant. }—Held - 
an indictment charging accused with 
erforming an operation on a woman, 
nthe belief that she was pregnant, for 
the purpose of causing her to abort, 
& with attempting to cause her to 
abort, was irrelevant, in respect that 
it did not set forth that the woman was 
at the time pregnant.—H.M. ADVOCATE 
v. ANDERSON, [1928]S. C. (J.) 1.—SCOT. 
sr. When offence complete.}|—The 
offence under Crimes Act, 1908, s. 221, 
of a person who, with intent to procure 
the miscarriage of any woman or 
irl, unlawfully uses any instrument 
8 complete as soon as he makes use of 
the instrument, i.6., as soon as he 
inserts it; & it is not a continuing 
offence so long as tho instrument re- 
mains inserted. Consequently, a 
person cannot be convicted under 
sect. 90 of the Act of ‘ aiding ’’ the 
unlawful use of an instrument who, 
after the instrument has been uged by 
another, does some act to assist 
abortion.—R. v. Beuru, [1937] N. Z. 
L. R. 282; 13 N. Z. L. J. 92.—N.Z. 


PART XXXIIL. SECT. 18, SUB-SECT. 1. 
9261 iv. ——.}—An _ indictment 
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charged accused with ravishing a 
woman ‘‘ while she was in a state of 
insensibility or unconsciousness from 
the effects of intoxicating liquor ’’ :— 
Held: as the crime of rape consisted 
in having connection with a woman 
against her will, the indictment did 
not set forth a relevant charge of the 
crime of rape.—H.M. ADVOCATE v. 
GRANGER & Rak, [1932] S. C. (J.) 40. 


PART XXXIII, SECT. 13, SUB- 
SECT. 1.—C. 


sr. Physical force essential.]-—Work- 
ing upon a girl’s passions to break 
down her resistance & induce consent 
does not constitute either rape or 
indecent assault, which require 

hysical force.—R. v. LANDRY, [1935] 
3D. 1L. R. 639; 9M. P. R. 254; 64 
ya C.C. 104; 5 F.L. J. (Can.) 36.— 


PART XXXIII. SECT. 13, SUB-SECT. 1. 


9281 i. Consent obtained by fraud— 
What amounts to fraud.|—Cohabitation 
following a feigned marrtage is not rape 

“under the law of Canada. It cannot 
be said as a general proposition, with 
regard to rape, that fraud vitiates con- 
sent. Tho only sorts of fraud which 
destroy the effect of a woman’s consent 
ure frauds as to the nature of the act 
itself or as to the identity of the person 
who does the act.—PEOPLE OF CALI- 
FORNIA STATE v. SKINNER, [1924] 2 
W. W. RR. 209; 33 B. C. R. 555.— 
CAN. 

9293 i. Conditions negatiying consent 
— Drunkenness.J—Where & man oOb- 
tains sexual intercourse with a woman 
while she is insensible owing to in- 
toxication, the crime committed is 
rape, if the woman has been plied with 
drink of a deadly kind, the nature of 
which has been concealed from her, 
for the purpose of overcoming her 
resistance or making her gl dete of 
resistance; but the crime is indecent 
assault only, if the woman through 
indulgence bas voluntarily taken the 
drink, & it has not been doped or given 
to her for the purpose of making her 
insensible, even though she has been 
invited coaxed to drink.—H.M. 
ADVOCATE t. LOGAN, [1936] S. C. (J.) 
100.—SCOT. 


9307a. ———.}—On the trial of a prisoner for having 
had unlawful carnal knowledge of a girl 
under sixteen years of age, the judge directed 

the jury that although what the girl said to 

her mother several months after the offence 

was committed was not evidence, yet the 
jury could infer what the girl said, namely, 
that the ieee) was responsible for her 

om what the mother did, because 

the prisoner was at once accused, & that that 
amounted to corroboration of the girl’s 
that the fact that the 
prisoner when he was charged by a police 
officer & cautioned made no denial of the 
charge was also corroboration of her story :— 
both directions were wrong. Any 
inference as to what the girl told her mother 
could not amount to corroboration of the 
girl’s story, as it proceeded from the girl 
herself, & the girl could not corroborate 
herself. The fact that the prisoner when 
charged & cautioned made no denial of the 
charge could not be corroboration.—R. v. 
WHITEHEAD, [1929] 1 K. B. 99; 
K. B. 67; 189 1. T. 640; 92 J. P. 197; 27 


condition, 


story. Further, 


Held: 


co. For ‘‘c. By mitsrepresentation or 
fraud—FPersonation of husband ’’ read 
** 9295 i. Conditions negativing con- 
sent—Personation of husband.”’ 

d. Read now ‘“ 9295 ii.”’ 


9296 iii. Former husband. | 
—Held: an indictment for rape was 
relevant which bore that the woman 
was the wife of a second husband who 
was alive, while the person said to be 

ersonated was the woiman’s former 
usband who had been officially re- 
ported as killed in action.—H.M. 
ADVOCATE v. MONTGOMERY, [1926] 
S. C. (J.) 2.—SCOT. 


PART XXXIII. get 18, SUB-SECT. 1. 








9307 i. What amounts to corrobora- 
tion.) — Evidence of a witness that 
he saw accused & the girl leave a 
dance hall under suspicious circum- 
stances at 11.30 on the night of the 
alleged seduction amounts to corro- 
boration so as to justify the charge 
going to the jury.— STEELE v. R., [1924] 
4D. L. R. 175; [1924] 1 W. W. Qh. 
1146.—CAN. 

9307 ii. ——-.]—Evidence of facts 
which are open to two interpretations 
{s not corroborative of either. To 
constitute corroboration in a criminal 
case there must be independent 
evidence of facts which are not con- 
sistent with the innocence of the 
accused.—R. wv. GALSKY, [1930] 1 
W. W. R. 690; 53 Can. C. C. 219; 38 
Man. L. R. 581, Cc. A.—CAN. 

9307 ili. ——_-.}—R. v. GaLsKy (No. 
2), [1930] 2 W. W. R. 577; 54 Can. 
Cc. C, 199; 39 Man. L. R. 74, C. A. 


9307 iv. --—In order for testi- 
mony to constitute corroboration of 
evidence nst an accused it must 
be independent paren which affects 
the accused by connect. oy) tending 
to connect him with the crime charged. 
In the present case, a prosecution for 
rape, in which the only question in 
issue was whether the intercourse 
which took place was without the com- 
plainant’s consent :—Held : there was 
nothing in the evidence which the 
trial judge could properly tell the jury 
they might accept as corroborative of 
complainant’s testimony on that issue. 
—R. v. STERN, {1932} 3 W. W. R. 
688.—CAN. 


PART XXXIII. SECT. 18, SUB-SECT. 2. 
9308 v. ——.}—R. v. GOssELIN 





Vol. XV.—Criminal Law. 


L. G. R. 13; 28 Cox, C. C. 547; 21 Or. App. 
Rep. 23, O. O. A. 


Annotations ;—Folld. R. v. Charavanmuttu (1930), 22 Cr. 
Extd. & Apld. R 
Consd. RK. v. Parker, [1933] 1 K. B. 850. 


9311. Add. Annotation :—Consd. Re Stollery, Weir 
v. Treasury Solicitar, [1926] Ch. 284. 


.}—In charges of 
corroboration of the testimony of 
is not in law essential, but is 


App. Rep. 1. 
App. Rep. 177. 





93820a. 


required. 


98 L. J. 
evidence : 


(Ont.) (1927), 47 Can. Crim. Cas. 318.— 
CAN. 


9316 v. J On a charge of 
attempting to have carnal knowledge 
of a girl under fourteen :—T/eld :_ cor- 
roboration was not necessary..—R. v. 
Lizowygs (1927), 48.Can. Crim. Cas. 
255 ; 61 O. L. hk. 93.—CAN. 


9316 vi, —--—.]—Nature of corrobora- 
tion requiced under Criminal Code, 
8. 1002, ou & vhargo of carnally knowing 
a girl under fourtcen.—HvuBIN v. R., 
(1927) 4 D. L. R. 7803 [1927] 8. C. R. 


9816 vii. -}—T.. vy. BRowN (N.8.), 
[1928] 3 D. L. R. 214; 49 Can. Crim. 
Cas. 334.—CAN. 


9316 vill. ——.}+—R. ov. HAMLIN 
(Alta.), [1930] 1 D. L. R. 497; 24 
Alta. L. I. 296; [1929] 3 W. W. Rh. 
258; 52 Can. Crim. Cas. 149.—CAN. 


9316 ix. ./+—Where on a trial 
on a charge of carnal knowledge the 
jury can properly find on the evidence 
that the prisoner had communicated 
a@ venereal disease to complainant by 
sexual contact, & does so find, it is 
open to the jury to treat complainant’s 
condition as corroboration of her story. 
Mere proof that the prisoner & com- 
plainant were affected with tho discase 
does not, however, amount to corro- 
boration of ber story, unless the jury 
is satisfied on sufficient evidence that 
she got it from hin by sexual contact. 
—It. v. DREW (No. 2), [1933] 2 
W. W. R. 243; 4 D. L. R. 592; 60 
C. C. C. 229.—-CAN. 

9316 x. -}—On the trial of a 
gr of having carnal knowledge of 
a girl under fourteen, evidence merely 
of an opportunity to commit the offence 
is not sufficient corroboration to satisfy 
the Code.—Rh. v. NEwEs, [1934] 1 
W. Wz. RR. 295; 3 D. L. R. 237; 61 
C. O. C. 316.—CAN. 


9316 xi. -J—On appeal from a 
conviction & sentence on a summary 
trial of a charge of having had carnal 
knowledge of a girl under 14 years of 
age :—Held: the testimony of two 
other girls who had oe the 
accused & complainant to the place of 
the alleged offence was sufficient, if 
believed to corroborate the testimony 
of complainant as required by sect. 
1002 of the Code; & the appeal should 
be dismissed.—H. v. TAYLOR, [1937] 
8.C. R. 351;1D.L. R. 801; 67 Can. 
C. C. 228,—GAN. 


sp. Charge of seduction under Criminal 
95 

















Cases 9307a—93820b. 


. v. Naylor (1932), 28 Cr. 


sexual offences 
rosecutrix 


n practice 
‘ 


if, on the trial of such a charge, there is 
corroboration on one count referring to one 
date, but there is none on another about 
another date, & the ct. rejects the corrobora- 
tion on the former, it being 
jury gave credit to it on bot 
quash a conviction on both.—R. v. BERRY 
(1924), 18 Cr. App. Rep. 65, C. OC. A. 


9320b. What amounts to. corroboration.}—The 
mere fact that the accused preserves a letter 
written to him by prosecutrix of a charge of . 
a sexual offence is not corroboration of her 
nor is his mere silence when he 


ossible that the 
counts, it may 


Code, 8. 231-~-Lurden of proof.|—R. v. 
SCHEMMER (Sask.), [1927] 3 W. W. R. 
417.-—-CAN. 


sq. Seduction under promise of mar- 
riage— Sufficiency of promise.}-——R. v. 
SiYMour, (1931) 3 W. W. R. 271; 57 
Can. C. C. 05,.—CAN. 


sr. —--—.)--To sustain a& con- 
viction for seduction under promise of 
marriage there must be a promise to 
marry in any event, not meroly a 
yromise to marry if the girl should 
ecome pregnant as a reswt of the 
rroposed intercourse.—Ih. v. MCcISAAc, 
Oe! 2D. L. R. 802; 60C.C.C. 71.— 


st. Charge of altempled carnal know- 
ledye-——Suffictency of evidence.}-- hk. v. 
YELDS, (1928) N. Z. L. It. 18.—N.Z. 


sw. Liffect of previous intercourse 
with accused---"' Previous chaste 
character.’’|—Semble: &® woman who 
has been gullty of unchaste conduct 
may subsequently become chaste in 
legal contemplation & be seduced a 
second — time. ‘“Previously chaste 
character ’’ refers to the actual moral 
status of the woman.—R. v. LOUGHEED 
(1903), 8 Can. C. C. 184.—CAN. 


SX. .}--A resumption of 
{llicit intercourse wlll not support a 
charge of seducing a@ woman of pre- 
youll, chaste character unless there 
is evidence of intervening conduct 
amounting to reform & rchabilitation 
in chastity.—R. v. HAUBERG (1915), 
24 Can. C. C, 297.—-CAN. 


SZ. -}-—-On a prosecution 
for having carnal knowledge of ao girl 
between fourteen & sixteen, she being 
of ‘‘ previous chaste character,’ the 
fact that he has had intercourse with 
her before does not prevent her being 
of ‘ ewe chaste character,’’ 
especially if she submitted through 
fear.—R. v. STINSON, (1934) 2 D.L. Rh. 
644; 1 W. W. R. 593; 61 C0. C. C, 
227; 48 B.C. R. 92.—-CAN. 

sb. .}—The term ‘seduce ’”’ in 
sect. 366 of Indian Penal Code, 1860, 
is used in the general sense of “ enticin 
or tempting,” & not in the Hmite 
sense of committing the first act of 
illicit intercourse. Hence & person 
can be guilty of an offence under this 
sect. even where the girl naubpped 
had illicit intercourse with him beforo 
the kidnapping took placce.—_EMPEROR 
vw. LAXMAN BALA (1935), I. L. R. 69 
Bom. 652.—IND. 




















30* 


Cases 9820b—0935la. ENGLISH AND Empire Dicesr Supplement. 


is charged with the offence.—R. v. MAarsH 
(1925), 19 Cr. App. Rep. 27, 0. O. A. 


9828. Add. Annotation :—Folld. R. v. Harrison, 
R. v. Ward, R. v. Wallis, R. v. Gooding, [1938] 
3 AN HE. R. 184. 

93238a. ———_ ———- ——— Alll sources of belief must 
be put to jury.]|—On an indictment for rape 
& carnal knowledge full & sufficient direction 
must be given to the jury on the need of 
corroboration of the story of the prosecutrix, 
& on the issue of deft.’s belief about her age 
every source from which the jury may infer 
her age must be referred to, even though each 
one separately may be open to criticism.— 


R. v. Souumons (1931), 23 Cr. App. Rep. 25, 
©. O. A. 
98238b. -]—Upon the trial of four 











youths all under the age of twenty-three 
years upon a sre of having had carnal 
knowledge of a under sixteen years of 
age, a doctor & a palibe officer giving evidence 
for the prosecution stated that the girl 


appeared to be over sixteen years of age, & |. 


the jury found that the youths were ignorant 


of the law & gave no thought to the aye of the | 
The jury were. 


girl at the time of the offence. 
directed that the point was whether the 
youths’ minds were directed to the question 
of the girl’s age :—Held: it is necessary in 
such a case for the defence to prove that the 
prisoners had reasonable .ause to believe, & 
did in fact believe, that the girl was over 
sixteen years of age. The prisoners were 
therefor? rightly convicted.—H. v. HARRISON, 
R. v. Ward, KR. v. WALLIS, R. v. GOODING, 
[1938] 3 All KE. R. 184; 159 L. T. 95; 82 
Sol. Jo. 436; 26 Cr. App. Rep. 166, C. C. A. 


9823c. ——- Question for Jury.]—Held: upon 
the trial of a person charged with the offence 
of having carnal knowledge of a girl under 
sixteen the question whether the prisoner 
had reasonable cause to believe that the girl 
was of or above the age of sixteen is a ques- 
tion of fact for the jury.—R. v. ForpDEg, 
[1928] 2 K. B. 400; 92 L. J. K. B. 501; 128 
L. T. 798; 87 J. P. 76; 39 T. L. R. 322; 
67 Sol. Jo. 539; 27 Cox, C. O. 406; 17 Cr. 
App. Rep. 99, C. C. A. 

anna :—Consd. R. v. Maughan (1934), 24 Cr. App. Rep. 








Reasonable cause for belief in marriage. ] 
—See Age of Marriage Act, 1929 (c. 36), 
s. 1 (1), proviso. 

9323d. Defence that prisoner ‘‘ of twenty-three 

“years of age or under ’’—Prisoner between 
twenty-three & twenty-four—Defence avail- 
able.}—R. v. DuMonT (1930), 69 L. Jo. 234 ; 
169 L. T. Jo, 239 (Recorder of London). 


9823e. —— - ———.]—-R.. v. WOOLLEY (1931), 
171 L. T. Jo. 209. 


9323f. -J}— By Criminal Law 
Amendment Act, 1922 (c. £8), 8. 2, a certain 
defence is open to “a man of twenty- -three 
years of age.’”’ The accused was twenty-three 
years & six months of age at the time the 
offence charged was committed. He con- 
tended that he was ‘‘ a man of twenty-three 
years of age”’ :—Held: the language of the 
sect. being ambiguous, the accused was 
entitled to the benefit of the doubt, & was 
entitled to rely on the said defence.—R. v. 
CHAPMAN, [1931] 2 K. B. 606; 100 L. J. 
K. B. 562; 146 L. T. 120; 95 J. P. 205; 47 
T. L. R. 620; 75 Sol. Jo. 660; 29 L. G. R. 
487; 23 Cr. App. Rep. 63; 29 Cox, C. C, 
407, C. C. A. 


9329. Add. Citation :—27 T. L. R. 152. 














9338. Add. Annotation :—Consd. R. v. Woods 
(1930), 148 L. T. 311. 
9336. Add. Annotation :-—Refd. R. v. Mosley, 


[1924] 2 K. B. 187. 

9887. Add. Annotation :—Consd. Winter v. Woolfe, 
(1931) 1 K. B. 549.- 

93840. Add. Annotation :—Refd. R. v. Roberts & 
Morriss (1926), 134 L. T. 635. 


9340a. What amounts to.}—-A letter to a 
woman in fact procured, alluding to the 
writer as her future husband, is corroboration 
of evidence that he procured her by “‘ false 
pretences,”’ etc., within Criminal Law Amend- 
ment Act, 1885 (c. 69), 8. 3.—R. v. BROWN 
(1929), 21 Cr. App. Rep. 185, C. C. A. 


9347. In the cross-reference before this case, 
for ‘‘ Vagrancy Act, 1878 ”’ read ‘‘ Vagrancy 
Act, 1898.” 


9351a. Sentence.]—It. v. BODENHAM (1938), 26 
Jy. App. Rep. 209, C. C. A. 
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Suffictency of corroboration, }—An 
Adriasion of having taken a girl to a sw. 





café & rogistered with her 7 sufficient | of kidnap ings 

corroboration of a charge of procuring seduci er t. 

under minal Code, s. 216. Pe) ria though he had 
81.— rior to the ki 


wv. a (1932), 58 O, 
CAN 


PART XXXIII. isch Sy 13, SUB-SECT. 5. oa eT 
f i, ——.}—The eguetn & illicit | to the first act 
conneowen ‘with a girl under twenty- 
one & of previously chaste character 
‘Is “under promise of Tiarelags. ” & 
unishable under sect. 212 of Criminal 
bode, whether it follows immediately 
after the promise of marriage or after- 


the ment if it can 
be inferred t the subsistence of the ab. 
promise induced the g l’s consent to 
carnal interecourse.— v. RONANS 
(1908), 18 C. O. ©. 68.—CAN. 

Meaning of 8 }—"* Seduo- 
tion "in the oe A Fae in the 
narrow sense 0 ucing a part 

a gil to but 


with her virtue for the 
includes subsequent seduction for 


intention 





tive 


The word * seduces 


further acts of gipene unter co uTee. —_ 


PRAFULLAKUMAR Basv vt. 
(1929), I. L. ne re Cale. 1074. IND. 


A person may be guilty 
rl for the purpose of 
oit intercourse even 

‘Alaé had such intercourse 
dnapping.——K RISHNA 

a tv. KING 
I. L. R. 9 Pat. 647.— IND. 


ay Hoo Serhaa tbh 
can 0 roper e held applicable 
rat. Be vf illicit intercourse, 


unless there be proof of a return to 
chastity on the part of the girl mean- 
while, or unless Laser pean art th ig an 


on 
gir) should be seduced bye some different 
man.—EMPEROR v. BAIJNATH (1932), 
I. L. R. 54, All. 756.—IND. 


Distinguished from 

tllictt connection. mielt connection & 
Tecldative rene ailtin “or thin aie: 
on oO : 
tinction is errongly indicated by the 
history of sect. 211 of Criminal Code. 
- ceeprbe not ar 

illicit connection put also the surrend 
by a woman of her Ohastity to adnan ee 


the result of his persuasion, solicita- 
tion, promises, bribes or other means 
without the employment of force. 
. vt. GASSELLE, ee 38 W. W. R. 
457; of l935) 1D. L. R. 131; 62 
C. C. C. 295.— CAN. 
sd. Girl under cighteen—Necessity for 
corrobvoration.}—Prisoner was tried & 
convioted before a erat ct. judge of 
having seduced a pe reviously 
chaste character & eae the age of 
18 years, contrary to sect. 211 of the 
Criminal Code :—Held; ,under sect. 
1002, the evidence of the ‘girl must be 
corroborated in some material par- 
ticular by evidence implicating the 
accused, & that means that there must 
be corroboration as to commission of 
the crime & also aa to the prisoner’s 
ec doen or Fyeanntant pan with or implica- 
n in that commission.— R. v. AUGER 
(1930), 64 Oat OC. C. 209; 65 O. L, R. 


sf. Seduction of girl em under 
~one—W hether 


woman 
.-~A married woman is not a 
bs no within sect. 213 (bd) of 
crea aa Ene ast e 6 ary 2W. W. R. 
rte ae . 0. C. $41; 


EMPER! 


MPEROR (1929), 


that the 


mere 


96 : 


9861a. : 








Prosecutrix over sixteen. | — If 
on any of the material dates alleged in an 
indictment for incest the female has reached 
the age of sixteen, she may be liable as an 
accomplice &, therefore, if she is a witness 
she must be corroborated. It is a mis- 
direction in such a trial to tell the jury that 
they must first decide whether they believe 
such a female witness; they should be 
instructed not to make up their minds until 
they find that she is corroborated.—R. v. 
DRAPER (1929), 21 Or. App. Rep. 147, 0. 0. A. 


9862a. Evidence of relationship—Admission of 


accused.|}—A father was charged with incest 
with his daughter, & the only evidence of the 
relationship on which the Crown relied was 
. @ statement by the prisoner to the following 
effect: ‘‘G. is my daughter & I am sorry 
to say that I have had connection with ber 
& I am responsible for the condition she is 
now in,’’ to which he subsequently added: 
‘*T have never looked on G. as my daughter, 
more like a sister to me. We (ie. G.’s 
mother & I) did not get married until five 
years after G. was born.’”’ The prisoner was 
convicted :—Held: there was evidence of 
relationship to go to the jury & the con- 
viction must be affirmed.—R. v. JongEs 
(1938), 149 L. T. 143; 77 Sol. Jo. 236; 24 
Or. App. Rep. 55; 29 Cox, C. C. 637, C. C. A, 


9864a. What is an aggravated assault.|—-MUNDAY 


v. MAIDEN (1875), 38 L. T. 877; 39 J. P. 742; 
24 W. R. 57. 


Vol. XV.—Criminal Law. Oases 986la—9899a. 


(1929), 21 Or. App. Rep. 125. Consd. R. v. 
Maughan (1934), 24 Cr. App. Rep. 1380. 
9367a. }—The ct. disapproves the 
defence open under above sect. to a charge 
of carnal knowledge, not being open on that 
of indecent assault.—R. v. Laws (1928), 
21 Or. App. Rep. 45, O. 0. A. 

Annotations :-—Consd. R. v. Keech (1929), 21 Cr. App. Rep. 











125. Refd. R. v. Blackman (1929), 2 Cr. App. Rep. 132. 
93867b. —— -}—R. v. MAUGHAN (1983), 76 
L. Jo. 338. 
9867c,. ———- -———.]—On a charge of indecent 


assault on a girl under sixteen years of age, 
a reasonable & bond fide belief that the girl 
was over the age of sixteen can nover be an 
available defence.—R. v. MAUGHAN (1934), 
24 Cr. App. Rep. 180, C. C. A. 


Reasonable cause of belief in marriage.] 
—-See Age of Marriage Act, 1929 (c. 86), 
s. 1 (1), proviso. 

9370. Add. Annotation :—-Consd. R. v. Donovan 
(1934), 50 T. L. R. 566. 


9870a. Offence may be committed by woman. ]— 
R. v. HARE, No. 8121a, ante. 


9399a. -/—Resp. married his wife in 
1916 & a child was born in 1917. In 1920 
resp. entered into a written separation agrec- 
ment with his wife, whereby resp. was to pay 
his wife 25s. a week & his wife was to maintain 
herself & the child, of which she was to have 
the sole custody & control without any 
interference by resp., but resp. was entitled 
to have reasonable access to the child. Resp. 











9367. Add. Annotations :—Expld. R. v. Keech 


PART XXXIII. SECT. 18, SUB-SEOT. 6. 


9348 1. Whether corroboration neces- 
sary.}-—~—Since the charge under sect. 
216 (l) of Criminal Code, viz., that the 
accused ‘‘ being a male person ”’ lived 
wholly or in part on the earnings of 
rostitution, is one which cannot be 
aid against the woman Involved, she 
is not an accomplice of the man so 
charged ; &, therefore, her evidence 
need not be corroborated, but in such 
& case the judge is justified in warning 
the jury not to accept it without most 
careful scrutiny.—R. v. WILLIAMS, 
{1935} 2 W. W. R. 640; 2D. L. R. 
696; 63 C. C. O. 360.—CAN. 


sk. Acts of accueed must be for own 
benefit.}—There cannot be a con- 
viction for living on the profits of 
prostitution where the acts of the 
accused are not for his own benefit.— 
R. v. RICHARD, [1935] 2 D. L. R. 640; 
8M. P. R. 544; 63C. 0. OC. 366.—CAN. 

sm. Living ‘‘ wholly or in part’’— 
Whether two offences.)}—The offence of 
living ‘wholly or in part on the 
earnings of prostitution ” is not two 
distinct offences but 
defined in two ways.—R. v. J 
(1938), 69 Can. OC. C. 320.—CAN. 


PART XXXIIL SECT. 13, SUB-SECT. 7. 


9362a i. Evidence of relationship— 
Mother's L of non-access.}—On 
a trial for incest by intercourse between 
a father & his eee daughter :— 
Held: the rule Russell v. Russell 
that neither a husband or wife may 

ve evidence of non-intercourse applies 

n all cases & in all cta.—R. v. SEATON, 
{1988] N. Z. L. R. 548.—N.Z. 

k i. —-—.}—In relation to the crime 
of incest, “ cohabit ’’ implies sexual 
intercourse.—-R. v. FOURNIER (1934), 
62 Can. C. C. 397,.—CAN. 


1 1. Sister includes half-sister.}—A 
prisoner was convicted of incest as 

half-sister stated by 
the trial judge a rece > the word 


one offence 


ee oe ere tee a see rele oo ne mn mm RN 


** Iinceat ’’ contained. in sect. 222 of the 
Criminal Code, irsiuded half-sister.— 
R v. THOMPSON (1933), 27Q. 5 P. RR. 


93.—-AUS. 
m i. —— ——.])—Dawson v. Rh. 
(1927), 40 C. L. R. 2086.—AUS. 


sf. Daughter of deceased wife's 
brother.}—Held : sexual intercourse 
between a man & the daughter of his 
deceased wife’s brother constitutes the 
crime of incest by the law of Scotland. 
—C, W. wv. ALM. ADVOCATE, [1929] 
8. C. (J.) 1.—SCOT. 

sk. Corroboration of one witness-— 
Unnecessary. |— BERGERON v. lt. (1930), 
56 Can. O. C. 62.—CAN. 


sl. -}—A pane! was charged on 
an indictment which set forth (a) that 
on various occasions betwecn Apr. 1, 
1927, & July 5, 1938, in his dwelling- 
house at X., & between Nov. 28,1933, 
& Jan. 14, 1937, in his dwelling-house 
at Y., he did have incestuous inter- 
course with his daughter J., & (b) that 
on various occasions between Feb. 1, 
1931, & July 5, 1933, in said house at 
X., & between Nov. 28,1933, & July 3, 
1936, in said house at Y., he did have 
incestuous intercourse with his daughter 
Kk. At the dates when the alleged 
improper conduct respectively began 
the girls were aged eight & ten years :-—— 
Held: (1) the indictment was not 
irrelevant for lack of specification 
a plat ara mere the exceptional lati- 
tude of time taken by the Crown, when 
regard was had to the es of the 
children when the alleged criminal 
conduct began & to the fact that the 
Crown popes to prove a course of 
criminal conduct extending over years 
& not merely isolated instances of such 
conduct ; (2) _— case having gone 
to trial), if the jury believed the 
evidence of the two girls, they could 
take the one as corroborating the 
other, &, therefore, as competent 
evidence ar mae the panel on each 
charge.— H. 7 ADVOCATE v, A. KR. 
[19387] 8. O. (J.) 96.—SCOT. , 
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failed to make the payments under the ayree- 


ean wee ere a 





haa arene 





sd. On chtld---Corroboration—W hat 

amounts tu.}--(1) On an appoal from 
a conviction under sect. 292 of Criminal 
Code for an indecent assault on a girl 
eight years of age :—ZITleld: the fact 
that the child was found to have 
onorrhoa & that the accused had 
hat disease at the time of his arrest 
was not, under all the circumstances, 
corroboration of the girl’s testimony 
sufficient to satisfy the requirements 
of sect. 1003 of the Code. 

(2) While proof merely of an oppor- 
tunity for the commission of the offence 
charged is not corroboration, yet a 
false statement made by the accused 
may give to a proved opportunity a 
different complexion from what it 
would have borne had no such false 
statement been made. Therefore, the 
trial judge charged the jury properly 
when he told it that if It aocep the 
testimony of a certain witness, which 
contradicted the accused’s testimony 
as to his whereabouts on the evening 
of the alleged offence, {t could con- 
clude that there was some corrobora- 
tion of the Rate story.—R. v. Drew, 
{1933} 1 W. W. R. 225; 4D. 1. R. 329; 
60 C. C. C. 37.—CAN. 


PART XXXIII. tel 14, SUB-SECT. 1. 


aq i. ——.]— A person having a 
domici) out of Canada, who leaves his 
family in Canada without means, may 
be convicted of failing to support his 
family in Canada.—TH. v. Scott (1925), 
44 Can. Crim. Cas. 117.--CAN. 


PART XXXIII. SECT. 14, SUB- 
SEC 


ae 


sp. “* Without lawful excuse *-—Onua 
of proof.|—The onus of proving that a 
failure to provide necessaries for an 
infant was ‘‘ without lawful excuse,” 
is on the Crown.—R. v. Jouprerry, 
(1935) 3 D. L. R. 754; 64 Can. O. C. 
130.—OCAN. 


a 


ment & fell into arrears to the amount of 
about £100. An information was preferred 
against resp. for neglecting the child in a 
manner likely to cause her unnecessary 
suffering or injury to her health, contrary to 
Children Act, 1908 (c. 67):—Held: the fact 
of the separation agreement, without regard 
to the way in which its obligations had been 
performed, did not get rid of the legal 
presumption that resp. had the custody of 
the child, & the case must be remitted to the 
justices to decide whether in fact resp. had 
wilfully neglected the child in the manner 
alleged. BRooKs v. BLOUNT, [1923] 1 K. B. 
257; 92 L. J. K. B. 302; 128 L. T. 607; 
87 J. P. 64; 389 T. L. R. 168; 67 Sol. Jo. 
299; 21 L. G. R. 160; 27 Cox, O. O. 399, D.C, 


9405a. Abandonment causing unnecessary suffering 


or injury—Children & Young Persons Act, 
1933 (c. 12), s. 1—Children left in children’s 
court.|—Applt., having to attend a children’s 
ct., took his five children with him. In a 
moment of passion he left them there. Le 
was charged under Children & Young Persons 
Act, 19338 (c. 12), 8. 1, with wilfully abandon- 
ing the children in a manner likely to causa 
them unnecessary suffering or injury to their 
health :-—Held: to leave children in such a 
place was not an exposure to injury within the 
section, & the facts did not, therefore, amount 
to a wilful abandonment under the sect.—R. 
v. WHIBLEY, [1938] 3 Ail E. R. 777; 158 
lL. T. 527; 102 J. P. 826; 82 Sol. Jo. 478 ; 
26 Cr. App. Rep. 184; 36 L. G. R. 438, 
©. C, A. 


9412. Add. Citation :—1 Lev. 257. 


9480. Add. Annotations :—Apld. R. v. 


Cases 9899a—9480a. ENGLISH AND Empire Dicest SUPPLEMENT. 


charged with taking an unmarried girl, being 
under the age of sixteen, out of the possession 
& against the will of her father. The girl 
left home quite voluntarily, & went to applt. 
He kept her secretly. The judge persuaded 
appt. to plead guilty, telling him that he 
had no defence to the charge if he kept the 
girl secretly & did not inform her parents: 
—Held: there had been a miscarriage of 
justice, as applt. had not really pleaded 
guilty to an offence under Offences against 
the Person Act, 1861 (c. 100), s. 55, & the 
conviction must be quashed.—R. v. ALEX- 
ANDER (1912), 107 L. T. 240; 76 J. P. 215; 
28 L. G. R. 200; 23 Cox, C. OC. 140; 7 Cr. 
App. Rep. 110, 0. C. A. 


9458. Add. Annotations :—Consd. R. v. Maughan 


(1984), 24 Cr. App. Rep. 130. Refd. R. »v. 
Denyer, [1926] 2 K. B. 258. 


Surrey 
Justices, Ex ae Witherick, [1932] 1 K. B. 
ree Refd. R. v. Wilmot (1933), 97 J. P. 





——.]—Appct. was summoned 
under Motor Car Act, 1903 (c. 36), s. 1, for, 
& convicted of, driving a motor car on a 
highway ‘‘ recklessly & at a speed which 
was dangerous to the public, having regard 
to all the circumstances of the case, including 
the nature, condition & use of the said high- 
way, & to the amount of traffic which actually 
was at the time,or might reasonably have been 
expected to be, on the said highway ”’ :— 
Held: as the driving of the car was one 
indivisible act which might constitute both 
the offences charged, the conviction was not 


9414. Add. Annotation :—Refd. Re Carroll, [1931] 
1 : 


K. B. 317. 


9489a. ———- ——— Girl kept secretly.}—Applt. was 


te ener A RR Re a nn 





ern iti ont 


PART XXXIII. SEOT. 15, SUB-SECT. 1. 


fi. Girl out of parents’ control. }— 
R. v. Joz (Ont.) (1928), 50 Can. Crim. 
Cas. 152.—-CAN. 


PART XXXIII. SECT. 15, SUB-SECT. 3: 


sz. Taking from custody of mother.}— 
Applt. was convicted of the offence of 
taking an unmarricd girl under the age 
of 18 from the custody of her mother 
with the intent that she might be un- 
lawfully carnally known by him. The 
evidence showed that immoral] relations 
had existed between the appit. & the 
girl for some prior to the alleged 
offence, & that when applt. informed 
tho girl that he was leaving N. on a 
visit to C., she oxpressed a desire to 
o with him, so he paid her railway fare 
she accompanied him :—Held: the 
conviction should be quashed.— 
STEPHENS v. R. (1930), W. A. L. R. 9. 
-——AUS., 


PART XXXIII. SECT. 15, SUB-SECT. 4. 


9458 1. Belief that girl over sixteen no 
defence.}—It is not a good defence to a 
c of kidnapping under poct. 366 
of the Penal Code that the accused 
honestly believed the kidnapped giri 
to be over 16 years of age. KRISHNA 
MAHARANA ¥. KING EMPEROR (1929), 
I. L. R. 9 Pat. 647.—IND. 


PART XXKXIII. SECT. 18. 

ti. —— ——.]}—R. v. BERNARD 
(1934), 62 Can. C. O. $26.—CAN. 

g i— —.--R. v. WILMOT 

a (1929), 53 Can. Crim. Cas. 336.— 








g ii. ——— -}—~Deft. was con- 
victed for that he did, having charge 


& 


548 ; 


of an automobile, by wanton or furious 
driving, cause bodily harm to i 
Thore was conflicting evidence as to 
speed & evidence that the cause of the 
accident was tho car ‘‘ shimmying ”’ :— 
Iield : thore was absence of conclusive 
evidence that doft. was driving 
furiously, & he was entitled to the 
benefit of the doubt.—R. v. WILMOT, 
(1930) 1 D. L. R. 778; 52 Can. C. CO, 
836; 64 O. L. R. 605.—CAN. 


g iil. —— Insufficient brakes.)—It 
would not be sufficient merely that a 
car was insufficiently braked to 
warrant a c of reckless or nee 
gent driving. It would dopend on the 
pace of the car & other considerations. 
—SHERALLY vw. R. (1929), 50 N. L. R. 





309.—S. AF. 
g iv. Crowded front seat & 
** shimmying ”’ wheels.)}—R. v. STRICKY, 


(1931) 1 D. L. R. 993; 55 Can. C. C. 
68; 2M. P.R. 448.—CAN. 





F. ve rit tai unlighted load.) 
—The mere f that a motor car is 
driven at night with materials pro- 
jecting beyond the body of the oar & 
without lights on rel aera {s not 
in itself an unlawful act.—R. v. 
GILBERTSON & FuuLier, (1980) 2 
. W. R. 10; 53 Can. C. C. 286; 24 
8. L. R. 380.—CAN. 

g vi. —— Reduction of sentence.|— 
R. v. Docuay [1933] 1 W. W. R. 590; 
oan C. C. 328; 41 Man. L. R. 211.— 


g vii. ——— Failure to obey ‘‘ stop”’ 
sign.}—Conviction for wanton & reck- 
less driving in failure to obey ‘‘ stop ” 
errr ©. JACKSON, [1937] 1 D. L. R. 
32;- [1936] O. R. 594; 67 Can. C. C. 
220.—CAN. 

sa. Wilful misconduct—Suficiency of 


98 


THOMAS, [1921] 1 K. B. 632; 90 L. J. K. 


bad for duplicity —R. v. Jones, Ee B 
124 L. T. 668; 37 


85 J. P. 112; 


A 10 ae ne eH He z 


evidence.}—Where on the trial of a 
charge under s. 285 of the Criminal 
Code of causing bodily harm by wanton 
or furious driving, etc., it is found that 
anterior to the collision the accused 
was driving at a very fast rate of speed 
& was under the influence of liquor, 
either of these findings is sufficient to 
show the existence of that anterior 
wilful misconduct or wilful negligence 
leading to the collision which the 
tribunal t g the case must find 
before convicting on said charge.—R. 
ex rel. KENDALL v. O’SULLIVAN (Alta.), 
[1929] 2 W. W. R. 322; 51 Can. Crim. 
Cas. 422.—CAN. 


9478 i. Motor car—High speed in fog.) 
-~-R. v. WILLIS (1931), 55 Can. OC. C, 
107.—CAN. 


sb. Duty of driver to avoid acctdent.} 
——There is an absolute duty on the 
driver of a motor vehicle to take 
reasonable precautions to avoid danger, 
irrespective of the degree of negli- 

noe, under sect. 247 of the Criminal 

de.— f. v. CAHILL (1932), 5 M. P. R. 
5384.—CAN. . 

ed. Indictment for manslaug cd 
causing grievous bodily harm— A cqutttal 
on first count—Conviction on second set 
aside.}—Upon an indictment for man- 
slaughter & causing grievous bodily 
harm by negligently driving an auto 
mobile, a conviction on the second 
count following an acquittal on the 
first will be Bet aside.— ry v. ONDT. 
[1934] 1 D. L. R. 382; 60 C. 0. C. 273, 
—CAN. 


sg. Driver subject to fite.|}—It may be 
criminal n ence for a driver to 
owing that he is subject 
spelis or epilepsy.—R. v. 
SHaw, [1938] 0. R. 269; 8 F. L. J. 


T.L. R. 299; 19 L. G. R. 354; 26 Cox, 0. 0. 

706, D. CO. 

t — e » DU. ; = r 
saree Apld, 1 v. Surrey Justices, Ex p. Witherick 
9482. Add. Citation :—sub nom. Hovuanron v- 

MANNING (1905), 49 Sol. Jo. 446. 

9488. Add. Annoiation :—As io (1) Refd. Pointon 

v. Cox (19286), 186 L. T. 506. 

9490. After this case add :— 

——.}—-See, now, Road Traffic Act, 1930 

(c. 43), ss. 10, 11, 12. 
9490a. ——— Motor coach—Advertised times of 

departure & arrival—Necessitating speed in 

excess of statutory maximum.]—Resps. 
owned a motor coach which was a heavy 
motor car fitted with pneumatic tyres, & was 


Vol. XV.—Criminal Law. 


Cases 9480a—9778a. 


restricted under Heavy Motor Oar Order, 
1904, to a maximum speed limit of twelve 
miles per hour. The vehicle was driven b 
a servant of resps. between London 
Plymouth. Resps. advertised times of 
departure & arrival which necessitated an 
average speed of eighteen miles per hour 
without allowing for stops. While driving 
the coach at thirty-five miles per hour on 
one of the scheduled journeys, resps.’ servant 
was stopped by the police, & resps. were 
summoned for counselling, procuring, aiding 
& abetting the commission of the offence :— 
Held: resps. ought to have been convicted 
of counselling & procuring.—NEWMAN v. 
OVERINGTON, Harris & AsH, Lrp. (1928), 
923 J.P. 46; 271. G. R. 85, D. O. 


Part XXXIV.—Offences against Property. 


9498, Add. Annotatior :—Refd. Lake v. Simmons, 
[1926] 1 K. B. 368. 


9499. Add. Annotations :—Refd. Lake v. Simmons, 
[1926] 2 K. B. 51; Lowther v. Harris (1926), 
43 T. L. R. 24; Buller & Co., Ltd. v. Brooks 
(T. J.), Ltd. (1930), 142 L. T. 576; London 
Jewellers, Ltd. v. Attenborough, London 
Jewellers, Ltd. v. Robertsons (London), Ltd., 
[1934] 2 K. B. 206; Staffs Motor Guarantee, 
Ltd. v. British Wagon Co., [1934] 2 K. B. 305. 


9500. Add. Annotations :—Consd. Londen Jowel- 
lers, Ltd. v. Attenborough, London Jewellers, 
Ltd. v. Robertson (London), Ltd., [1932: 2 
K. B. 206. Refd. Lake v. Simmons (124), 
95 L. J. K. B. 586; Lowther v. Harris 
(1926), 43 T. L. R. 24. 


9537. Add. Annotations:—Consd. Lowther  »v. 
Harris (1926), 43 T. L. R. 24; Lake v. Sim- 
mons, [1927]A.C.487. Refd. Buller & Co. Ltd., 
v. Brooks (T. J.), Ltd. (1930), 142 L. T. 576. 

After this case add ‘‘ See, also, INsUR- 
ANCE, Vol. XXIX., p. 417, No. 3258.”’ 


9553. Add. Annotation :—Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 





PART XXXIII. SECT. 21. 
_ 8c. Of wife & children—Genuine 
inability to provide necessaries.)|—Hela - 
a “lawful oxcuse.”—R. v. BUNTING 
(1926) 45 Can. Crim. Cas. 135; 58 
O. L. R.*373.—CAN, 


on domand,’ 


fixed. P., 
PART XXXIV. SECT. 1, SUB-SECT. 1. 
—A. (a) ili. 


9510 lil, ———-.]}—-Where the driver 
of a motor car had it supplied with 
Gasoline & oil at a service station with- 
out arranging for credit &, on the 
proprietor requesting payment & 
stating that the car must be left until 
the goods were pald.for, he drove the 
car away without paying :—Held: 
he was guilty of theft.—R. v. THOMAS, 
{1928} 2 W. W. R. 608: 50 Can. Crim. 
Cas. 177; 23 Alta. L. R. 523.—CAN. 


PART XXXIV. spc 1, SUB-SECT. 1. 


the ring, P. 


9647 fii. 


anythi 


| 9764. Add. Annotation -—Refd. KR. v. 


banded a ring to P. “ on sale or return 

giving P. 
dispose of it to anybody hec 
price fixed by M. or at any price pro- 
vided he accounted to M. for the price 
who had a fraudulent 
intent when he received the 
pledged it with C. :—Held: as M. had 
conferred on P. a power to dispose of 
had not been guilty of 
larceny by a trick & was able to pee 
the property in the ring to C.— 
LAMBELL v. Moors, (1929) V. L. R. 


PART XXXIV. — 1, SUB-SECT. 4. 


—-—.J—Where the trial 
judge directed the jury that, where a | W. W. R 
person is found to be in possession of 
stolen, shortly after it has 
been stolen, he may be convicted of the 


9557. Add. Annotation :—Refd. QR. v. Fisher (19286), 
19 Cr. App. Rep. 166. 


9614a. J—hR. v. WuGHes, No. 2219a, ante. 
9702a. S. P. R. v. BANKs (1821), Russ. & Ry. 441, 
0. 0. R. 





Annotation :—Refd. R. v. Stear (1844). 1 Den. 349. 
9720. Add. Annolation : --Refd. R.ov. Bernhard, 
(1988S) 2 WK. B. 264. 


9759. «ldd. Annotation :--Refd. Wt. v. 
(1988) 2 K. 1. 204, 


Bernhard, 


Bernhard, 
[19388] 2K. B. 264, 


769. Add. Annotations :-—Refd. Joncvs v. Waring 
& Gillow, [1926] A.C. 670; Mercantile Bank 
of India, Ltd. v. Centval Bank of India, Ltd... 

: [1938S] A. C. 287, 


9773a. .|—Where a clerk or servant, who has 
the mere custody of goods, disposes of them 
for his own benefit, & in a manner alien from 
the purposes for which he was intrusted with 
them, he is guilty of larceny.—R. v. ROBINSON 
(1840), 4 J. P. 620. 





Le mn ee OR amma 


PART XXXIV. sec 1, SUB-SECT. 7. 








the pone to 

ose at a Taking car without consent 
of owner.J—R. v. Scrmipt & HDLUNG, 
[1930] 2 W. W. RR. 497; %4 Can. O. C. 
168 ° 42 B. C. R. 479.—CAN. 





e i. 


ring, 
' PART XXXIV. sail 1, SUB-SECT. 7. 


9762 i. Retaking oun property—Im- 
proper execution by sheriff.]-—Where & 
sherit? has no special property or 
interest. in goods except by virtue of a 
writ of execution under which he has 
seized the goods & that writ was 
improperly issued, a porson cannot bo 
convicted for theft for taking the goods 
from him.—R. v. Mupry, [1935] 2 
.W. R. 225; 4D. L. R. 358; 64 
0.0.0.177; 43 Man. L. R. 274.—CAN. 

m 1. KENNEDY v. R. (Que.), 
(1929), 52 Can. Crim. Cas. 324.—CAN. 


9587 i. Pr ae ae ng nt, et cid of hit tact bes H 

° y in goods with | accused mig o S fact by a sg. Taki roperty pledged.|—HAM- 
—Inducei by fraud.|—Where the owner | satisfactory explanation, but the burden Sonn v. R. 93 LD, 55 can. c. Cc. 301.— 
of an article, being induced thereto by i 2 him to give this explanation :— | CAN. | 


aricls'to that since for the’ Sarpose 
other for the 

of oe endeavo to find s purchaser, 
powers him ass ropert 

in the article to the purchaser: the ph 

is not one of larceny by a trick. M. 


: this was sufficient direction 
when the accused was found guilty of 
jJarceny by finding, but would have 
been insufficient on a conviction for 


larceny or ahh Se v. WESTON, 
(1927) 8S. A. 8S. R. 439.—AUB8. 


PART TAN saa 1, SUB-SECT. 


9810 il. ——.}—R. v. KRaTuy (1931), 
55 Can. C. C. 150.-—CAN. 
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Cases 9847—10,116. 


9847. Add. Annotation :-—Refd. R. ray Bernhard, 


[1938] 2 K. B. 264. 


9900. Add. Annotation :—Refd. 
Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 


Revenue Officer v. 


Co. (1930), 148 L. T. 650. 


9944. Add. Annotation :—Distd. Farey v. Welch, 


[1929] 1 K. B. 388. 
0954. For “ 





——.’’] read ** Live animals feree 
naturee—Larcenable if reduced into posses- 


EN@LISH AND Emprre Digest SUPPLEMENT. 
I. Motor Vehicles. 


See Road Traffic Act, 1930 (c. 43), s. 28. 


Stoke-on-Trent 





10,060a. 


10,050. Add. Annotation :—Apld. R. v. Harding 
(1929), 46 T. L. R. 105. 


]—Applt. broke into a dwelling- 


house which was then occupied only by a 


maidservant, & he attacked her & demanded 
money & clothes. 


The servant handed over 


a mackintosh belonging to her master. 


Applt. was convicted of robbing the servant 
of the mackintosh :—Held: as the servant 


sion.]°’ was in charge of her master’s belongings she 

; had a special property in the mackintosh, & 

9956. Add. Annotation :—Consd. Farey v. Welch, eons conviction for robbing her of it was 
[1929] 1 K. B. 388. right.—R. v. HARDING (1929), 142 L. T. 583; 


10,018. Add. Annotation:—Apld. R. v. Friend 
(1930), 22 Cr. App. Rep. 130. 


10,015. Add. Annotation:—Apld. R. ». 
(1930), 22 Cr. App. Rep. 180. 


10,027. After this case add :— 


94 J. P. 65; 46 T. L. R. 105; 73 Sol. Jo. 
853; 28 L. G. R. 69; 21 Or. App. Rep. 166 ; 


29 Cox, O. C. 108, 0. C. A. 


Friend 


10,116. Add. Citations :—93 L. J. K. B. 236; 180 
L. T. 320; 68 Sol. Jo. 889; 27 Cox, C.C. 579. 
Add. Annotation :—Consd. 
(1927), 136 L. T. 671. 


R. v. Hughes 





PART XXXIV. SECT. 1, SUB-SECT. 9. 


ak. Partmer.)-—W. & FR. carried on 
business in partnership as customs 
agents & income tax adjusters. W. 
attended to the customs agency only. 
A’ customer sent the firm a cheque, 
to be paid for income tax, drawn in 
favour of the Income Tax Cormr.,, 
worded ‘‘ Credit payee’s account only,’ 
& crossed ‘‘ Not negotiable.”” The 
cheque was received by an employee 
of the firm, handed to a fellow em- 
ployee & banked by him, cleared by 
‘the bank, & the amount of the cheque 
aid to the firm’s account. FR. then 
w a cheque on the firm’s pager | 
account, for a similar amount & pai 
it into W.’s banking account. W. 
subsequently used for his own pur- 
poses precy, the whole of this 
amount. There was no evidence that 
W. knew of either the receipt of the 
customer’s cheque or of the dealings 
with it until er the cheque drawn 
by R. had been paid into his account: 
—Held: as, when R.’s cheque was 
credited to W.’s account, a debt due 
from the bank to W. was created, 
which was property of which W. re- 
mained a bailee, the jury might find 
W. guilty of larceny of the original 
cheque, if, on the evidence, it could 
find that he knew, after the payment 
into his account of the cheque drawn 
by R., of the existence of the bail- 
ment, & then converted portion of the 


debt to his own use.—R. v. Wan 
eee 32 8 hk. N. 8S. W. 171; 49 
P) Ss. e WwW. N. 41.—AUS. 


PART XXXIV. ae 1, SUB-SECT. 9. 


sl. Goods on approval— Conversion 
of good.}—Whore a person takes goods 
on approval under an agreement that 
propery therein was to pass only if 
6 exercised his option to take them, & 
aid oash in full for certain articles & 
n part for others :—Held: the trust 
continues till the option is exercised & 
cash payments made, & he commits a 
criminal breach of trust if he sella them 
without such payments. —- KHITisH 
CHANDRA Des Roy v. R. (1924. 
I. L. R. 51 Calo. 796.—IND. 
sk. Goods behind by passenger. ]—— 
A senger on a@ tramcar lost her 
watch on the { » & the evidence 
showed that @ watch was picked up by 
another passenger L., & handed to the 
conductor, who did not report the 
finding to the trust :—Held: on the 
evidence, larceny oy the conductor had 
not been established beyond reasonable 
doubt; also as R. had full right to the 


\ 


pocsesnion of tha watch, the property 
n the watch could rightly be laid on 
her; on R. leaving the car the watch 
was in the possession of the Municipal 
aamweye Trust, & L., in assisting 
the Trust to protect its possession of tho 
watch, did not take it out of the 
Trust’s possession.—VERCO v. CRAFTER, 
[1935] 8S. A. 8. R. 12.—AUS. 


PART XXXIV. SECT. 1, SUB-SECT. 11, 


9859 i. What constitutes.}—A bank 
official was sorting banknotes on the 
counter of the bank when the accused 
entered. ‘The official placed the notes 
on a shelf under the counter in front of 
him. One of the accused presented a 
rovolver at him, & another passed 
round the counter, struck the official 
on the back of the head with a tyre- 
lever, & took the money, from under 
the counter. They then left the bank : 
—Held: the statutory offence of 
larceny from the person had been 
established.—R. v. STEWART (1929), 
8. A. S. R. 600.—AUS. 


PART XXXIV. SECT. 1, SUB-SECT. 13. 


sm. Crop-payment lease— Lessee dis- 
posing of whole crop & appropriating 

roceeds-——Not offence vo eft.}-—R. v. 

ANDSBEH, {1924} 1 D. L. R. 1194; 41 
Can. Crim. Cag. 177; [1923] 2 W. W.R. 
661.—CAN. 


PART XXXIV. ek 1, SUB-SECT. 


9880 i. From sheriff—Valid seizure 
must be proved.)—R. v. LuctuK (Sask.), 
[1926] 3 W. W. R. 453.—CAN. 


sn. Irom peace officer—-Who t8.}— 
There is no offence of theft under 
sect. 348 when the owner of goods 
removes goods seized by the agent of a 
landlord who is bailiff only under Land- 
lord & Tenant Act, 1927, as such an 
agent is not a ace officer.——-R. v. 
LirpMaN, [1935] D. L. R. 122; 63 
©. 0. GC. 148.—CAN. 


PART camiecalike ak 1, SUB-SECT 


° e 


80. By partner.J—Where there is a 
partnership ent by which neither 
partner 00 withdraw profita as 
salary without the other's consent, 
such withdrawal without authority is 
theft.—TREMBLAY wv. R. (1936), 65 
Can. 0. Cc. 387.—CAN. 


PART XXKIV. pga 1, SUB-SECT. 17. 
- Odtaining signature , to promissory 
‘ote. Deft. w convicted under 
Code, a. 405, of the offence 

100 


ey 


of ening false pretences a pro- 
missory note for $1,000 from one B. 
The evidence showed that deft. pro- 
cured the signature of B. to a form of 
promissory note, giving his own note 
in exchange therefor. The printed 
form was not the property of B 

Held: inerely inducing B. to sign his 
name was not ‘ obtaining anything 
pepenls of being stolen ”’ within s. 405, 
—h.v. LEROUX, (1928) 3 D. L. R. 688 ; 
50 Can. Crim. Cas. 52; 62 O. L. R. 
336.-—CAN. 


PART ia atals feat 1, SUB-SECT. 


sr. Crops.J— Where a provincial 
statute provides that in the cage of a 
crop-payment lease the lessor shall 
be deemed to be & to have been the 
owner of the share of the crop reserved 
to him as rent from the moment of the 
sowing of the crop, his ownership & 
interest in said share is such as may be 
the subject of theft thereof by the 
lessee under sect. 347 & sect. 352 of 
the Criminal Code.—R. v. CaASBsILS, 
[1932] 1 W. W. R. 572; 26 Alta. L. R. 
180; 57 C. O. C. 366.—CAN. 


PART XXXIV. SECT. 1, SUB-SEOT. 20. 
10,121i. For ‘‘R. ov. McINTYRE 
(1898), 31 N.S. R. 422,” read ‘“* R. v, 
McCaFFREY (1900), 33 N.S. R. 232.”’’ 
10,123 xiii. jJ—R. v. 
ANDREWS (N.B.) (1925), 44 Can. Crim. 
Cas. 201.—-CAN. 


© meron 
ee 


ore eee 


10,123 xiv. or a ——.J—R. v. WIL- 
BON (1924), 35 B. Cc. R. 64.—CAN. 

10,123 xv. J . ©. JONES 
Caras s {1926] 3 W. W. R. 313; [19287] 

D. L. R. 679; 47 Can. Crim. ; 
380.—CAN, 


10,123 xvi. -}—Accused 
was found on May 17 in possession of 
a bioycle stolen on Feb. 11 :—Held: 
the period of three months was not 
too long to cast upon acotsed the duty 
of accounting, or giving some reason- 
able explanation, for his possession, & 
in the absence of a reasonable explana- 








tion the ct. might infer t & convict. 
—JamEs v. R. (1927), 48 N. L. R. 289. 
— §, AF. 

10,128 —— ——,}—Recent 


of stealing or of receiving acco 
the circumstances of the case. 
0 to headpe gs whether the 


poases- 
on of 


len six weeks prior to 
the fin of them in the possession 
of the can be considered recent 
under some  circumstances.—R. v. 
IwaNonuUK & IWANCHUE, [1928] 1 
D. L. R. 379; 1 W. W. 125; 650 


Vol. XV.—Criminal Law. Cases 10,148--10,888. 


10,1438. Add. Annotations :—Refd. Performing 


Right Soc. v. Mitchell & Booker, [1924] 1 
K. B. 762; R. v. Davies, Ez p. Penn (1982), 
48 T. L. RB. 666; R. v. Morris (19338), 24 Cr. 
App. Rep. 105. 


10,200a. Steward & clerk to guardians .]—Held: 


Sut of embezzlement, though not duly 
appointed, nor even appointed at all under 
the common seal.—R. v. BEACALL, R. v. 
WELLINGS (1824), 1 0. & P. 457. 


10,279a. ——— Meaning of ‘‘ entrusted.’’]—A bank 


clerk employed to post into the ledger & 
read from the cash-book, bank-notes from 
£100 in value up to a £1,000, & who in the 
course of that occupation had, with other 
clerks, access to a file, upon which paid 
notes of every description were filed; took 
from that file a paid bank-note for £50 :— 
Held: the prisoner could not be considered 
as entrusted with the possession of this 
note, so as to bring him within 15 Geo. 2, 
c. 13, 5. 12, although he had access to it.— 
R. v. BAKEWE1.L (1802), Russ. & Ry. 35; 
2 Leach, 943; '68 EH. R. 670. 


deft., on the date specified, to hand over the 
lump sum in his hands to the person who is 
entitled to it.—R. v. SHEAF (1925), 184 L. T. 
127; 89 J. P. 207; 42 T. L. R. 57; 28 Oox, 
C. OC. 86; 19 Cr. App. Rep. 46, C. C. A. 


10,315b. ——— ———. |—-Whether a transaction is an 


‘entrusting’? within Larceny Act, 1916 
(c. 50), s. 20 (1), or a loan, entitling the 
recipient of the an iat to use it, is a 
question of fact for the jury.—R. v. SMITH, 
[1924] 2 K. B. 194; 98 L J. ‘K. B. 1006; 181 
L. T. 28; 88 J. P. 108; 68 Sol. Jo. 87 27 
Cox, C. C. 619; 18 Cr. App. Rep. 76, C. C. A. 


Annotation :-—Folld. R. v. Sheaf (1925), 89 J. P. 207. 
10,315¢c. 





.|—The true test in a charge under 
Larceny Act, 1916 (c. 50), s. 20 (1) (iv) (a), 
is whether accused had control of the pr opety 
charged or not, in circumstances whereby he 
became entrusted. —R. v. Morter (1927), 
20 Or. App. Rep. 53, C. C. A. 


10,816. Add. Annotations :—Apld. KR. v. Tuttle 


(1929), 140 L. T. 701. 
[1924] 2 K. B. 194. 


Refd. R. v. Smith, 


aanelation :—Refd. R. v. Aslett (No. 2) (1803), 2 Leach, 


10,315a. 





Question of fact for jury. ]—(1) Where 


10,817. Add. Annotation :—Refd. R. v. Morter 
(1927), 20 Or. App. Rep. 58. 
10,822. Add. Annotation :.---Dbtd. R. v. Smith, 


a deft. is charged witb the fraudulent con- 
version of money the question whether he 
has been entrusted with the money or has 
received it for or on behalf of the persons 
specified in the indictment is a question of 
fact for the jury on which the judge must 
adequately direct them. 


10,326a. 


10,326b. 


[1924]2 K. B. 194. 

Indictment—-Necessary averments.|—R. 
v. SHEAF, No. 10,3815a, ante. 

Count charging conversion of general 
balance.]—-A count in an indictment should 
not charge the fraudulent conversion of a 
general balance alleged to be due.—R. v. 





(2) Counts charging the fraudulest: con- 
version on a certain date of a 
deficiency are bad unless it is the duty of 





Can. Crim. Cas. 405; 24 Alta. L. R. 8. 
—CAN 


10, 123 xvili. .}--Where on 
a trial of a charge of theft the Crown 
relies on the fact that property proved 
to have been recently stolen was in the 
accused’s possession, he is entitled to 
an acquittal if his explanation of the 
pourersicn is one which may reasonably 

e true, even though the tribunal is 
not convinced oe a truth.—R. v. 
KORINEY, [1931] 2 W. W. R. 566; 56 
Can. C. C. 90.—CAN. 

10,126 i. Possession of recently stolen 
property—As evidence of larceny.]— 
Unexplained possession of goods re- 
cently stolen is evidence of theft by 
the possessor. He is entitled to 
acquittal, however, if he gives an 
explanation consistent with innocence. 
—R.v. era (1936) 3D. 1. R. 317 ; 
66 Can. C. 245; 10 M. P. R, 537; 
6F.L. J. oan ) 86.—CAN. 

10,129 i. Possession of recently stolen 
property Wh en explanation required— 

Reasonah 8s of explanation for magis- 
trate.}—R. v. MURPHY, KITCHEN & 
SLEEN, (1931] 4 M. P. R. 158.—CAN, 


PART XXXIV. SECT. 2, SUB-SECT. 3. 
d. For “ AUS. ” read “ S. AF.’’ 


PART XXXIV. SECT. 2, SUB-SECT. 6. 


10,298 iv. .}—Where a law- 
agent did not account for sums 
collected for a client, notwithstanding 
repeated. applications made for the 
money, & only remitted the sums 
after he had been arrested :—Held: 
a  econviotion for embezzlement was 

ed.—-EpGar ov. MACKAY, [1926] 
Be ©. (J.) 94.—S8COT. 


ageni in .—— ey te money of 











in tah i aa ie te —No 
rea.}-—PIKE 1930), 54 
Gan. 0. C. 375; 48 Que. . B. 239.— 


general 


_ 


PR « ene oes 


PART XXXIV. SEC’. 3, SUB-SECT. 1. 


10,314 ii, —-—.|—-H. ontered tho 
offices of F., Ltd.,in V., & in exchange 
for $1,000 "received £23 in cash & a 
draft for £200 drawn on IP. Bank, Ltd., 
London, reciting ‘‘ pay from our credit, 
balance to the order of H. £200," & 
signed F., Ltd. H. indorsed the draft 
“pay to ‘the order of L. Bank, Ltd., 
for deposit to my credit.” When H. 

resented the draft at L. Bank, Ltd., 

iverpool, payment. was refused. Ona 
charge against I’. under Criminal Code, 
8. 355, for converting the money to his 
own use & for failing to account for 
it, it was found by the trial judge that 
F., Ltd., was an alias for F. himself; 
that F. knew of the transaction carried 
out by his clork; that F., Ltd., had 
no credit either at L. Bank, Liverpool, 
or at P. Bank, London, & they did not 
remit H.’s money to London as under- 
taken :—TIeld: on the facts stated 
the case did not come within sect. 355, 
& the conviction was sot aside.—R. v. 
FAULDS (1922), Jie Can. Crim. Cas. 300; 
31 B.C. R. 421.—CAN. 

10,314 iii. .}+—~Where a person 
hands over money to another pursuant 
to a proposal & undertaking of the 
latter to invest the monoy in certain 
securities, there is in substance a 
*‘ direction,” within Criminal Code, 
8. 357, so to invest it. a o. CAMPBELL 
(19263, 45 Can. Crim. Cas. 159; 22 
Alte. L. R. 219; [1926] 1 W. W. R. 
671.—CAN. 

10,814 iv. -~R. v. MILES (1931), 
56 Oan. C. C. ys 


10,8154 1. tft or 
on a oa of u- 


ed gamteasdY 
lent conversion under sect. 20 (1) (lv) 
e “ b erceny aoe ae the ne. gueson 
her money has been ved by 
** for or on account of ” 
aeaee persons is a fact to be decided 
by the jury; as it is vital, they must 


101 

















Morris (1933), 24 Cr. App. Rep. 105, C. C. A. 


10,883. Add. Annotation :—Refd. R. v. 
{1924]2 K. B. He 


nen a 


Smith, 


|e Oe ae! tap Aen A nema wean 


be expressly directed to find on the 
point, it is not sufficient that it has 
not been withdrawn from them; 
ren Sh E us no such direction had 
been given b ee the trial fe eee the trial 
was unsatis actory, the accused 
must be ro-tried.— 1G. v. LAWLESS, 
{1930] I. R. 247.—IR. 


8b. Conversion by — stockbroker.j— 
Thore is no authority which justifies 
a stockbroker in speculating with his 
customers’ margins & securities for 
his own account. rae from the 
conviction of 8 stock roker | for theft 
from aco., a ‘ one roan co.” of which 
he had sole control & was B algae 
the sole owner, affirmed. he money 
n suoeer represented cash & securities 

hich had been deposited with the co 
by its customers as security for thelr. 


trading accounts.—R. wv. MARTIN, 
(1932) 3 W. W. R. 1; [1933] 1D. L. R 
59 C. CO. O 


434; 40 Man. L. QR. 624; 
.—CAN. 


PART XXXIV. SECT. 3, SUB-SECT. 2. 


10,327 iv. .}-~-To be guilty of 
theft under Criminal Code, 8. 355, 
accused must have received money, 
valuable security, or other things on 
terms requiring him to hand over the 
thing received, or the proceeds thereof, 
to some person other than the person 
from whom he received it, & have 
fraudulently converted if to his own 
use.,— R. v. CONNORS (1923), 51 N. B.R. 
247.—CAN. 


10,327 v. —-—.}—Whore A. delivers 

goods to to B. requiring him to account 

for thom, the case is not 

within *crimieal Code, 8. 355.—R. 9. 

Luciuk (Sask.), [1926] 3 W. W. R. 
453.—CAN, 


ed. Intention to repay—Offence com- 
mitted.j}-—R. v. THOMBOK 1930), 54 
Can, O. O. 175.—CAN, 





Cases 10,845—10,487a. 


10,845. Add. Annotation :—Apld. R. v. Tuttle 
(1929), 140 L. T. 701. 


10,3845a. ——_— ———_ Preliminary examination in 
bankruptcy.|—-R. v. TuTTe, No. 2204a, ante. 
10,345b. ——— ———- Affidavit in defence to action for 


account by co-trustee.|—R. v. 
2204a, ante. 


10,352a. Prospectus to be read as a whole— 
Effect of omissions.J|—A prospectus for the 
issue of debenture stock issued by a co. of 
which applt. was chairman was composed 
of statements which in themselves were 
perfectly true, but it omitted information 
about the co.’s affairs, with the result that 
the prospectus, taken as a whole, gave a 
false impression of the position of the co. 
On the trial of applt. for an offence under 
Larceny Act, 1861 (c. 96), s. 84, the judge 
directed the jury that a written statement 
might be false within the meaning of the 
section not only because of what it stated, 
but also because of what it concealed, or 
omitted, or implied :—Held: 


TUTTLE, No. 





& applt. was rightly convicted of an NS 
under it.—R. v. KYLSANT (LORD), ieee 
K. B. 442; 101 L. J. K. B. 97; 146 
21; 48 T. L. R. 62; 75 Sol. Jo. BIB; * 38 
Cr. App. Hep: 83 ; 29 Cox, C. C. 379. 
Annotation :—Consd. ». Bishirgian, R. v. Howeson, R. v. 
Hardy, [1936] 1 All * R. 586. 
10,852b. -+—Applts. were associated 
in the publication of a certain prospectus, 
which invited subscriptions for shares in an 
old-established co. of metal dealers & brokers. 
Part of the sum to be subscribed was to be 
used in acquiring a controlling interest in 
another co. which was said to have similar 
interests. The prospectus intimated that 
‘the substantial amount of the additional 
working capital which will now become 
available should assist materially in extending 
both the volume & the scope of the co.’s 
activities.”’ In fact the co. to be acquired 
was engaged in a gamble to make a corner in 
epper :—Held: there was such a partial 
& fragmentary statement of fact in.the pro- 











PART XXXIV. SECT. 3, SUB-SECT. 3. 
10,384 v. .}—On the trial of a 





this was a. 
correct statement of the effect of the section,, 


fails satisfactorily to d 
resumption, the ct. is entitled to draw 


ENGLISH AND EimprrE Dicest SUPPLEMENT. 


spectus that the withholding of that which 
was not stated made that which was stated 
false, & the publication of the prospectus 
was an offence within Larceny Act, 1861 
(c. 96), s. 84.——-R. v. BISHIRGIAN, R. v. 
HOWESON, R. v. Harpy, [1936] 1 All E. R. 
586; 154 L. T. 499; 52 T. L. R. 361; 25 
a ae ta Rep. 176; 30 Cox, C. C. 879, 
.C. A. 


10,854. Add. Annotation :—Consd. R. v. Bassey 


(1931), 47 T. L. R. 222. 

10,410a. —-—.]}—Any violence is sufficient in law 
to sustain an indictment of robbery with 
violence.—R. v. HARRISON (1930), 22 Cr. 
App. Rep. 82, C. C. A. 

10,411. Add. Annotation :—Refd. R. v. Bernhard, 
[1938] 2 K. B. 264. 


10,438. Add the following para. :— 


Where it was proved that a prisoner, to 
obtain money, said to a prosecutor, ‘‘ If you 
do not assist me, I will say you took indecent 
liberties with me some time ago ’”’ :—Held: 
not sufficient to sustain a count which 
charged that he threatened to accuse the 
prosecutor of having attempted & en- 
deavoured to commit with him ‘‘ the abomin- 
able crime,”’ etc. 


10,471. Add. Annotation :—Refd. Thorne 7. Motor 
Trade Assocn., [1937] 3 All FE. R. 157. 


10,475. Add. Annotation :-—-Refd. Thorne v. Motor 
Trade Assocn., [1937] 3 All Bi. It. 157. 


10,480. Add. Annotations :—Consd. Thorne v. 
Motor Trade Assocn., [1937] 3 All E. R. 157. 
Refd. R. v. Denyer, [192 b)2K. B.258; Hardie 
& Lane v. Chilton, [1928] 2 Kk. B. 306 ; It. v. 
Bernhard, (1938) 9 Kk. B. 264. 


10,487a. Demand of money as alternative to in- 
clusion in stop list—Protection of trade 
interests.}—D., a servant & stop list super- 
intendent of the Motor Trade Assocn., wrote 
a letter to R., a garage proprietor, stating 
that the assocn. offered an alternative to R. 
to inclusion in the stop list of the assocn., 
namely, the payment of a certain sum, & the 
publication of an undertaking to observe 
protected prices of motor cars, etc. :—Held: 


lace this ,; 40, Duke St., Halifax. There war no 


such person as ‘' Sir James W. Moir,” 


charge under Criminal Code, s. 357, 
the fury should be tnstructed to doter- 
mine, leaving aside any directions 
which may bo in evidence with na bece 
to the disposition of the money all oe 

to have been misapplied, whether 
without such directions the relation- 

ship of debtor & creditor would exist 
between tho parties, & that if it would 
the directions must have becn in 
writing, & that, if it would not, oral 
ep teotlone would be sufficient to 


eo the oo —R. v. SwiTyk, 
1925] 1 D. R. 1015; (1925) 1 
WwW. RR. ee 43 Can. Crim. Cas, 
245. —-CAN 
10,384 vi. ——--.]-—Misappropriation 


ot money given to a person to pay off 

used for other purposes 
held on the facts not cea constitute 
theft.—R. v. POTTER R. v. Van 
QUDENAL, 11987] 1D. b. at 469; 67 
Can. 0. C. 249; 51 B.C. R. 361. 
CAN. 


n i, ———.}-Though there may be 
ciroumstances, under which a person 
who has paid trust money into his 
overdrawn banking account may be 
able to negative the presumption of 
fact that he intended to convert it to 

own use & to deprive the owner of 
his property in it, yet, if the accused 


he inference that the crime of theft 
has been proved.—RH. v. WEIs8, [1934] 
A. D. 41.—S8. AF. 


sf. Money must be received as trustee.) 
—FOURNIER v. R. (1933), 60 OC. C. C. 
135.—CAN. 


PART XXXIV. SECT. 4. 

si.—— Knowledge of falsity.)— 
Accused, who was man. director 
of a mining co., in the tements 
which he made, aa! ted & relied upon 
wh orts made by e mine manager, 
ae ae yelleced to be accurate & 
: his statements did not 
Said go beyond the meaning to be attributed 
mine manager’s reports of the 
cal of the work upon the ground; & 
it could not therefore be said that 
accused published ee which 
were false to his knowledge in any 
material particular, within peck: 414 

of the rao Code.—R. Har 
coURD east a dD. L. R. 736 : 33 
Can. C. C. 343 ; 64 0. L. R. 566.—CAN. 


PART XXXIV. SECT. 8, SUB-SECT. 2. 


10,459 i. Letter addressed to non- 
existent £0N. Ce was convicted 
of send a threatening letter ad- 
dreased to “ Sin James W. Moir” at 
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but 40 Duke St. was the business 
address of James W. Moir, by whom 
the letter was received :—Held: deft.’s 
ap eal from the conv eton failed.—R. 

es (1922), 57 N.S. R. 415.— 


PART XXXIV. spats 8, SUB-SECT. 3. 


10,465 ii. -+—Where a 
erson is indicted on a c arge under 
es Act, 1900, s. 99, of having by 
menaces demanded roperty with intent 
to steal the same, the threats 
or menaces used for the purpose of 
obtaining the apr add a are manifestly 
of such a character that there can be 
no donbt that they would operate on 
the mind, not only of the victim, but 
of any reasonable person, 4 ee Se may 
in his summing up direct t ury as 
& matter of law, that if they believe 
the evidence for the Crown, the threata 
or menaces used would constitute a 
menace wae the me nen ne of the 
sect.—R. Ras EN & Re oa 
GLASS (1928), 28 oR. R. N. S. W. 349; 
45 N.S. W. W.N. 87.—AUS. 








pi. —— Extortion constable.} 
—R. 9. ae (1913), 24 0. W. R. 
111; 4 0. W. 838; 21 Can. Crim. 


Cas. 79; 10 D. N. R. 315.—CAN. 


Cases 10,732a—10,779b. ENGLISH AND Empire Diarst SuPPLEMENT. 


Semble: apart from the en ere of 
this pattioular case, if the evidence had been 
confined to the fact that marks had been found 
on doors which t have been made by a 
similar implement, it would have been admis- 
000.6 i HatcuH (1938), 24 Cr. App. Rep. 


10,748. Add. Annotation :—Refd. R. v. King, 
[1938] 2 All E. R. 662. 

10,749. Add. Annotation :—Refd. R. v. King, | 
{19388} 2 All BE. R. 662. 

10,750. Add. Annotation :-—Refd. R. v. King, 
(1938] 2 All E. R. 662. 

10,751. Add. Annotation :—Folld.. R. v. King, 


[1938] 2 All E. R. 662. 


10,7514. -}—Applt. was convicted, together 
with a man named Burns, of receiving stolen 
goods knowing them to have been stolen. A 
fur coat had been stolen, & shortly after- 
wards the police went to a flat where they 
found the man Burns, & told him they were 
inquiring about some stolen property. 





but finally admitted the theft, & produced a 
parcel from a wardrobe. While a policeman 
was in the act of examining the contents of the 
parcel, the telephone bell rang. Burns 
answered it, & the police heard him say 
‘*Come along as arranged.’’ The police then 
suspended operations, & about twenty 
minutes later applt. arrived, &, being 
admitted by Burns, said ‘‘ I have come for the 
coat. Harry sent me.’’ This was heard by 
the police, who were in hiding at the time. 
The coat was handed to appit. by Burns, so 
that he was actually in possession of it. It 
was contended that the possession by the 
police amounted to possession by the owner 
of the coat, & that, therefore, the coat was 
not stolen property at the time applt. received 
it :—Held: the coat had not been in the 
possession of the police, & it was therefore still 
stolen property when applt. received it.— 
R. v. Kine, [1938] 2 All BE. R. 6682 ; 82 Sol. 
Jo. 569, C. C. A. 


10,752. Add. Citation :—68 Sol. Jo. 254. 





He 
at, first denied that there was anything there, | 


10,7528. ~}—Applt. was convicted on an in- 
dictment which c ed him with receiving 
sums of money knowing them to have been 
obtained under circumstances amounting to 
misdemeanour, to wit, conspiracy to defraud, 

. contrary to Larcency Act, 1916 (c. 50), 
s. 88 (1). It was contended on his behalf 
that, as the actual obtaining of the goods by 
the conspirators had been effected by a 
different misdemeanour, namely, false pre- 
tences, the indictment was bad in law :— 
Held: as the words of the Act are ‘“‘ obtained 
. » » under circumstances which amount to 
- » - mMisdemeanour ” & not ‘‘ obtained... 
by misdemeanour,” the indictment was 
properly laid & the conviction must be 
upheld.—R. v. KLEIN (1932), 23 Cr. App. 
Rep. 185, C. C. A. 


10,754a. J—R. v. en (1926), 
App. Rep. 125, C.C. A 


10,754b. Or auesined=s Meaning.]— ‘‘ Ob- 
tained ’’ in Larceny Act, 1916 (c. 50), s. 33, 
means obtained physically.—R. v. MISSELL, 
R. v. RINGLE, R. v. ERRINGTON (1926), 19 
Or. App. Rep. 109. C. C. A. 


10,762a. ——— Necessity for.]—On a charge of 
knowingly receiving stolen goods there must 
be unequivocal evidence of the receiving of a 
chattel proved to be stolen.—R. v. EVENS 
(1930), 22 Cr. App. Rep. 16, C. OC. A. 


10,779. Add. Annotation :—Refd. Conn v. Turn- 
bull (1925), 89 J. P. Jo. 300. 


10,779a. ——.]}—(1) To sustain an indictment for 
knowingly receiving stolen property some 
possession or control must be proved. 

(2) Evidence of intention to commit a 
crime is not sufficient for a conviction of that 
crime.—R. v. FREEDMAN (1930), 22 Cr. App. 
Rep. 188, C. C. A. 


10,779b. Possession of cheque in payment for 
stolen goods.]—-Evidence that a prisoner has 
been in possession of a cheque given in pay- 
ment for the purchase of stolen goods is not 
sufficient evidence of possession of the stolen 
goods to justify a charge of receiving them 
knowing them to have been stolen.—R. v. 





19 Cr. 











Add. Annotation :—Folld. R. v. Klein (1932), BARROW (1934), 24 Cr. App. Rep. 141, 

a 23 Cr. App. Rep. 185. C. C. A. “ 
PART XXXIV. SECT. 14, SUB-SECT. 1. ladeaor prs “ eer Sead te at 4 gia agra eR Moneta res & aaa 
ok proprietor of a co e only | of. unlaw possession, nD er 0 ) 
ear aly D rie baie od pn nereued 00008 direct evidence of an explanation by | arresting police constabies swore that 
[1924] eA 4. ai en ia "3 Ww ae Rr. the accused of his possession ,of t he actually entertained a suspicion 
: cheque was his testimony at the that the article had been stolen or 


trial that he had received it from 


unlawfully obtained, & the evidence 


4 42 Can. Crim. ‘Cas. 78: 33 
B. G. R. 390.—CAN. 


© ii. Effect of participation in 
‘theft.)—On the trial of a charge of 
retaining stolen goods knowing them 
to have been stolen, the trial judge 
found that tho three accused had 
joey & actually aes in steal- 
ng tho goods in cubellon: © pa uneretore. 
dismissed the chetee: 0 he ground 
avine ‘ 





that the accused hemselves 
stolen the genes could not be convicted 
of Grown Heh bem. On appeal by the 

Crown: ered the appeal must be 
oe {1936} 1 
WwW. OF eae: 2D. L. R. 265: 65 
Can. v5 C. 244; ‘50 B.C. R. 339 -—CAN. 


ai. .}—Appeal from a conviction 
on a charge of unlawfully receiving a 
cheque knowing it to have been 
obtained by an indictable offence. 
The payee of the ohe ue had obtained 
cash for it on May 15 from the agent 
of 4 grain cere co. who put it in his 
safe. That night the cheque was 
stolen. Its next appearance was on the 
following Junc 27 when the accused 


R. v. Brown, 





one G. without knowing that it had 
been stolen. G.’s testimony admitted 
that he had gone with the accused to 
the taxi-cab office but denied any 
knowledge of the cheque. The cheque 
was a2 O.N.R. pay cheque & the accused 
had allowed himself be introduced 
to M., whon the latter cashed the 
cheque, as a railway man, which he was 
not, & there was evidence that he had 
subsequently avoided M.’s place :— 
Held ; there was ample evidence to sup- 
rt the conviction. The case was one 
which the rule which makes recent 
against th of stolen property se acence 
e poser ae a? cable.— 
R. vv. McDONALD. 1938] 1 Pw Ww . R. 
705; 2D. L. R. 630.—CA 


orl 3 vias ri ing or relating Ors 


, Seance, 11920 TAO 
j Sager Ga te 


PART XXXIV. saat 14, SUB-SECT. 38. 


10,778 iv. ~——— Proof of suspicton 
104 


only rendered it probable that such 
suspicion existed :—Held: deft. could 
not be ia er iare —CORSTEN ¥. NOBLET, 
(1927) S. R. 421.—AUS. 


10,778 iv. What  evtdence 
nec y: }~—A person cannot be called 
account for ossession of 
roperty under Police Act, XIII of 
185 s. 35 (1), unless there is evidence 
which satisfies, not the police officer, 
but the ct., after judicial consideration, 
that such ae ‘““may be reason- 
ably suspected of an atolen or 
fraudulently obta v. DHANJI- 
BHAI EDULJI trate: . L. R. 20 Bom. 
348.—IND 


ag. Identification of property 
Koubana ae ke 51 B. 
Can. C.C —CAN. 





VEST 6s 


PART XXXIV. sas 14, SUB-SECT. 8. 


10,789 iti. ——— “he mere finding 
of stolen property in the house where 
accused lived is not of iteelf sufficient 


10,815a. ——— Under Frauds by Workmen Act, 
1777 (c. 56), s. 10—‘* Dwelling-house ’°— 
Includes warehouse not attached to dwelling- 
house.|—R. v. EDMUNDSON (1859), 2 E. & BH. 
77; 28 L. J. M. ©. 218; 33 L. T. O. S, 237; 
23.J. P. 710; 6 Jur. N.S. 1851; 7 W. R. 
565; 8 Cox, 0. O. 212; 121 BE. R. 30. 


10,865. Add. Annotations :—Folld. R. v. Currell 
(1935), 25 Cr. App. Rep. 116. 
mington v. Public Prosecutions Director, 


[1935] A. C. 426. 
10,878a. ——— 











10,878b. 


to prove possession by him, where there 
are other inmates of the huuse. Thero 
must be control, exclusive or joint, as 
well. Especially is this the case where 
accused was only a casual tnmate of 
the house & where the place where the 
property was found hidden was 
accessible, not only to the other in- 
mates of the house, but to outsiders as 
well.—R. v. PAawLetTr, (1923) 1 
W. W. R. 1453; 40 Can. Crim. Cas. 
312; 33 Man. L. R. 103.—CAN. 


h i, ——.]—-Applt. was charged on 
complaint with having in his possession 
on premises of which he was the re- 
puted tenant or occupler, gold reason- 
ably suspected of being stolen or un- 
lawfully obtained. He was present 
when police officers discovered in 
an old underground working on a 
mining lease of which he was the 
holder a lighted furnace, which was 
well hidden, & a considerable quantity 
of gold-bearing ore in a crucible in the 
furnace. Applt. stated he had aban- 
doned the lease, denied all knowledge 
of the existence of the furnace, ex- 

reased his opinion that the gold had 

n stolen, & biamed some Indian 
miners who were in the vicinity :— 
Held: (1) applt. was the tenant of 
premises upon which gold reasonably 
suspected of being stolen or unlawfully 
obtained waa found, & that by Police 
Act Amendment Act, 1902, s. 3, the 
onus of proving he was not in possession 
of such gold lay on applt.; (2) applt. 
had failed to prove that he was not in 

ossession of such gold.— HOEPNER v. 
AUS.” [1929] ° A. L. R. 42.— 


PART XXXIV. SECT. 14, SUB-SECT. 4. 


10,823 i. Inferred from circumstances.) 
—Knowledge that goods stolen pre- 
sumed from purchase from a stranger 
at less than wholesale price.—R. v. 
POMEROY, [1936] 4 D. L. R. 523; 67 
Can.C.C.71; 51 B.C. R. 161.—CAN. 


10,828 i. Onus of proof.}—R. ». 
BERELOVITCH (N. 8.) (1926), 46 Can. 
Crim. Cas. 148.—CAN, : 


PART XXXIV. SECT. 14, SUB-SECT. 5. 
8 i. -}—While tt is true that the 
recent possession of stolen Leber 
raises a presumption of fact that, i 
not reasonably explained, the possessor 
is the thief, yet for the raising of such 
& presumption the exclusiveness of the 
B n or access is material.— R. vo. 
Can. Grit Oas gia: 33 via Ls i. 
708.—CAN. , aoe 


10,851 1. What ts recent—Matersality 





-}—R. v. Dawson (1926), 19 
Cr. App. Rep. 128, C. C. A. 

-}—The proper direction on a 
charge of receiving with guilty knowledge is 
that, if the jury are satisfied that deft.’s 
explanation is consistent with his innocence, 
they ought to, not may, acquit, even if they 
do not accept the explanation given by a 
witness for the defence.—R. v. KETTERING- 
HAM (1926), 19 Cr. App. Rep. 159, C. C. A. 


10,898. Add. Annotation :—Refd. Eadie v. I. R. 
OComrs., [1924] 2 K. B. 198. 


Vol. XV.—Criminal Law. 


1 0,905a. pr earecae on 


Refd. Wool- 





J—R. v. REYNOLDS (1927), 20 


Or. App. Rep. 125, 0. O. A. 


10,906a. ———.]—On the trial of an indictment for 
receiving with guilty knowledge, the jury 
must be clearly warned that the contents of 
a statement made by the thief before the 
trial are not evidence against deft., & if the 
former is called at the trial before he is 
sentenced, there must be a careful direction 
on his testimony.—R. v. BAGULEY (1925), 19 
Cr. App. Rep. 654, C. C. A. 


10,927a. Several accused charged with receiving— 


Direction as to possession.|—R. v. PECKHAM 
(THE YOUNGER), No. 3165c, ante. 


10,840. Add. Annotations :—Consd. R. v. Manley 
(1932), 97 J. P. 6. 
Oarré & Lummies (1927), 20 Or. App. 


10,954. Add. Annotation :-—-As to (2) Apld. R. v- 
Woods (1930), 143 L. T. 311. 


10,997. Add. Annotation :—Refd. Lake v. Simmons 


Refd. lt. v. Berg, Britt, 
ep. 38, 


(1926), 95 L. J. K. B. 586. 





of nature of article.J—R. v. JONES 
(Sask.), {1926} 3 W. W. R. 3133 [1927] 3 
a L. R.679; 47 Can. Crim. Cas. 380.— 

10,852 iv. : 2, vw. AN- 
DREWsS (N.B.) (1925), 44 Can. Crim. 
Cas. 201.——-CAN. 

10,852 v. ——- ———.]—R. v. JONES 
(Sask.), [1926] 3 W. W. R. 313; [1927] 
3 D. L. R. 679; 47 Can. Crim. Cas. 
380.—CAN. 


PART XXIV. SECT. 14, SUB-SECT. 6. 


10,861 iv. oF ROZOOAS v. KR. 
(1933), 60 0. C. U. 384.-—CAN. 

10,861 v. -——.}]—-There is no com- 
mon law, or statutory i:ule that posses- 
sion of recently stolen goods is prima 
fucie evidence of knowledge that thoy 
were stolen, although a jury may, 
with other circumstances, properly infer 
such knowledge from the recent posses- 
sion.—R. v. WERB; R. v. SOHWARTZ, 
[1936] 1 W. W. RR. 225; 1D. L. lh. 
685; 65 Can. C. 0. 43; 43 Man. L. R. 
507.—CAN. 


PART XXXIV. SECT. 14, SUB-SECT. 8. 


10,001 i. Recent possession of stolen 
roperty——As evidence of recetving.)}— 
R. v. JONES (Sask.), [1926] 3 W. W. R. 
$133 (1927) 3 D. L. R. 679; 47 Can. 
Crim. Cas. 380.—CAN, 


10,903 §. Hvidence of thief—Must be 
corroborated.|—I1t appears to be now 
undoubted that, on a trial on a charge 
of receiving, the testimony of the 
thief should, under said rule of practice, 
be corroborated.—R. ». GALSKY, [1936] 
3.W. W. R. 491; 4D. L. R. 7382; 44 
Man. L. R. 364; 67 Can. C.C.108; 6 
F, L. J. (Can.) 148.-——-CAN. 


PART XXXIV. SECT. 14, SUB-SECT. 9. 


sn. Several articles received by different 
ersons—Receivers triable heard re 
{TCUSSAMMAT GULJANIA v0. R. (1927), 
Il. L. R. 6 Pat 583.—IND. 


PART XXXIV. SECT. 16, SUB-SEOT. 1. 


10,975 fi. ——~.}-—In order to con- 
stitute the offence of obtaining money 
by false pretences, it is not necessary 
that the fraud should operate in 

recisely the way intended or expected 
oy prisoner. If in fact the fraud 
operated as a direct cause of the pay- 
ment of money, it is immaterial that 
the chain of causation was different 
from that which prisoner intended or 


— ——.]—I 


Vv. L. R. 349; 49 A. L. T. 23; (1927) 
Argus L. R. 297.—AUS. 
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ey ae oe neem 


10,975 ili. .}—Obtaining by 
false pretencos involves a false repre- 
sentation of fact made with intent to 
dofraud, indueing the party to part 
with the toney obtained.—R. _v. 
BRINE (19536), 11 M. P. R. 131.—CAN. 


so. Liability although facts amount to 
larceny. |-~ A pherge of unlawfully 
obtaining goods from F., by false 
pretences, with intent to defraud. F. 
was not the owner of the goods, but 
the bailee for a special purpose :— 
Held: when doft., by fruud, with 
intent to obtain the goods from F., 
induced him tu part with them, he 
deprived F. of the special property 
in them which he had as bailee, as well 
as of the possession thereof, & he was 
rightly convicted.—h. wv. CRAMGLY 
(1931), 3 D. L. KR. 640; O. Lt. 145; 
55 Can. C. C. 202,—-CAN. 


sq. Inclided in © theft.” J—Obtaining 
money by folao pretences is included 
in the offence of tbeft.-—-DUPLESSIS v. 
R., (1936) 2 D. L. R. 174; 65 Can, 
C, CG, 255.— CAN. 





PART XXXIV. Pal ee 16, SUB-SECT 


oj. —— Waiver of lien rights.)}— 
Iield : not a valuable security.—lh. v. 
HouMES (1931), 56 Can. O. CG. 353.— 


CAN. 


sg. Dad cheque in payinent of account 
not sufficient.}—The giving of a bad 
cheque in payment of an account does 
not amount to obtaining money by 
false pretences, unless additional goods 
& money are obtained thereby.——It. v. 
FREEDMAN, {1936} 1 D. L. R. 763; 65 
Can. 0. C. 34.—CAN. 


sl. Churge of obtaining several sumes-—- 
Proof of une sum.}---On an iuformation 
chargiug the procuring by false pre- 
tences of sums aggregating tu $2,000, 
proof of obtaining one of the sums by 
false pretences is sutlicient to sustain 
the conviction.—R. v. CASTLE (1937), 
68 Can. ©. C. 78.—-CAN. 


PART XXXIV. SECT. 16, SUB-SECT. 2. 


11,001 fi. ———-,J—Where ac: 
cused was found guilty of an offence 
under Crimes Act, 1915, 8. 181 (a), for 
obtaining goods by false pretences :— 
Held: under the above sect. it was 
not necessary that the property in the 

ods obtained should pags to accused, 

he passing of the property. from the 
erson defrauded | sufticient.— 
%. 0. O’SULLIVAN, [1925] V. L. R. 514; 
a L. T.3; 31 Argus L. KR. 263.— 





Cases 11,082—11,461. 


11,0382. Add. Annotation :—Folld. 
(1931), 22 Cr. App. Rep. 180. 


R. v. Smith 


11,120. Add. Annotation :-—Refd. 


11,038a. -]|—False 





11,069a. 








PART XXXIV. PE 16, SUB-SECT. 2. 


11,010 fi. .J—A person 
ao be convicted for obtaining goods 
y alse pretences contrary to sect. 405 
of the Criminal Code although the false 
retence was not made to the person 
o defraud him. It is not essential 
under the Code, as it is in England, that 
the charge should set out the false 
pretence or give the name of the 
erson to whom it was made.—R. v. 
ARK, [1937] 1 W. W. R. 49; 1 
.u. R. 497; 67 C. 0. CO, 295; 6 
L. Jo. 275.—OAN. 
1 i. Charge laid as to anoti-r 
a ea v Lexier, [1933}) 1 
. W. R. 588; 59 C. OC. OC. 343; 41 
Man. L, R. 78.—CAN. 


PART XXXIV. seek 16, SUB-SECT, 2. 











m 
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m i. -]—Where a party is 
induced by false representation to 
part with possession of pods, but does 
not part with the right of property 
therein, there can be no conviction 
for obtaining goods under false pre- 
tences.—It. v. MoManus, [1924] 3 
D. L. R. 297; 42 Can. Crim. Cas. 248 ; 
51 N. B. R. 355.—CAN. 


PART XXXIV. SECT. 16, SUB-SECT. 2. 


11,051 if. -/—A contract pro- 
cured by false pretences, which de- 
scribes an advance as a loan, is no 
defence to a charge of obtaini by 
false pretences.—R. v. JAMES (1932), 
59 0. ° 0. 64.—CAN. 


PART XXXIV. SECT. 16, SUB-SECT. 3. 


| oneal 
e 


11,068 xv. —-—.]—A statement of 
intention to do something in the future 
is not such a pretence as will support 
@ presentment for obtaining proporty 
by false pretences, The prisoner was 
convicted on presentment chargin 
that with intent to defraud he obtainec 

from the prosecutrix £100 by falsely 
pretending that he desired to marry her 
& intended to do so:—Held: the 
preven alloged was insufficient to 
ound the charge, & the conviction 
must be quashed.——R. v. SAWYER, 
ae V.L.R.1; 42 Argus L. R. 43.— 





PART XXXIV. SECT. 16, SUB-SECT. 8. 


11,1141. By advertisement.}—Advor- 
tisements published in newspapers & 
followed by circular letters ad od 
to persons who answered the advertisc- 
ments, related to an alleged puzzlo for 
the oorreoct solution of which prizes 
were offered, but it was in fact no 
puzzle & the advertisements & letters 
contained misrepresentations which 
deluded those who supposed them- 
selves to be competing for prizes into 
sending money to deft.:—Held: deft. 


pretences are not proved, 
unless the falsity of the words used is 
unequivocal & intentional._—R. v. 
(1928), 21 Or. App. Rep. 18, O. O. A. 


-}~An allegation that a prisoner 
falsely pretended ‘‘ that he honestly required 
{a sum of money] only to secure himself 
against any breach by [an employee] of a 
certain contract ’’ is a charge of the repre- 
sentation of an alleged existing fact sufficient 
to support an indictment for obtaining the 
money by false pretences.—R. v. ALEXANDRA 
(1937), 26 Cr. App. Rep. 116, C. C. A. 


11,116. Add. Annotation :—Distd. R. v. Boothby 
(1933), 24 Cr. App. Rep. 112. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


R. wv. Punch 


(1927), 20 Cr. App. Rep. 18. 


SEELY 


11,346. Add. Annotations :—Refd. 
(1927), 20 Or. App. Rep. 18; 
(1930), 1438 L. T. 311. 

11,875. Add. Citations :—[1924] 1 K. B. 311; 93 
L. J. K. B. 144; 
O. C. 674; [1924] B. & C. R. 78. 


SuB-sEcT. 1 (p. 1012.) 

13 Eliz. c. 5, is now replaced by Law of 
Property Act, 1925 (c. 20), 8s. 172. 

11,419. Add. Annotation :-—Refd. 

Rayson, [1936] 1 K. B. 169. 

11,461. Add. Annotation :—Refd. Woolmington v. 

Public Prosecutions Director (1935), 


R. v. Punch 
R. v. Woods 


130 L. T. 318; 27 Cox, 


Alexander v. 
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L. J. K. B. 433. 


was guilty of obtaining by false pro- 
tences with intent to defraud. is 
not necessary that the false pretence 
should be made in express words, if the 
idea is conveyed.—R. v. MARSHALL, 
[1930] 2 D. L. R. 855; 53 Can. C. C. 
118; 65 O. L. R. 279.—CAN. 


PART XXXIV. SHOT. 16, SUB-SECT. 3. 
~——— Bd 6 a). 

sa. Property represented as adequate 

securily.J—R. v. HAMILTON, [1931] 3 

D. L. R. 121; 66 0. L. R. 5373 55 

Can, C. Cc. 85.-—CAN. 


PART XXXIV. SECT. 16, SUB-SECT. 8. 


—a 


11,191 1. Value or extent of business.) 
—R. v. PENNY (1925), 35 B. C. R. 
414.—CAN. 


11,191 iil, ——-.}—R. v. Boyp 
1 W. W. 2. 332: 55 Can. C. 6 
25 Alta. L. R. 462.—CAN. 


_ 80, Sale of patent rights—Representa- 
tion by vendor as to possibility of sales. }j— 
Ri. v. BAITLEY (1931), 55 Can. C. C. 
170—CAN. 


PART XXXIV. SECT. a SUB-SECT. 
(@). 


eed 
e 


[1931] 
- 168; 


se. Authority to purchase.|—Applt. 
was convicted of theft by false pre- 
tences upon evidence which proved 
that he had obtained goods on eredit 
from the C. Co. by falsely representing 
that he had authority to purchase 
them on behalf of the E. Co. Applt. 
did not give evidence but made an 
upsworn statement that he had used 
the E. Co.’s name in order to obtain 
the goods at a lower price :— Held: 
appit.’s representation that the E. Co. 
would pay for the goods could only 
mean that he himself did not intend 
to pay for them, & he was therefore 
rightly convicted.—Cnipps v. R. (1931), 
62 N. L. R. 18.—-S. AF. 

ay. Own stock represented as treasury 
stock.}—A representation that stock 
sold is treasury stock when it is stock 
of accused is a false representation.— 
R. v. JONES & MANLOVE, [1935} 2 
D.L. R. 718; 63 Can. C. C. 145; 49 
B.C. R. 422.—CAN. 


PART XXXIV. SECT. 16, SUB-SECT. 


so. Misrepresentaltion by bdbutlding 
company— Property represented as free 
from mortgages.}—R. v. JOHNSTON, 
(1932) 1 D. L. R. 655; O. R. 793; 57 
O. C. C. 132.—CAN. 


PART XXXIV. SECT. 16, SUB-SECT. 4. 


11,266i. ——- ——-_Reasonable belief 
[1927] 8. A. ° e 228.—AUS., 


PART XXXIV. SECT. 16, SUB-SECT. 7. 
n i. —— Alleged false representation 
of market value of bonds—-No averment 
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meee 


that market value not as represented. }— 
R. v. ROBERTSON (N. S.), (1928) 4 
Dd. yeh 778; 50 Can. Crim. Cas. 179. 


—— 


sf. Obtaini contract with hotel to 
supply banquet —Criminal Code, s. 405, 
18 pepe section.) —R. v. HAL 
(1930), 53 Can. C. C. 312.—CAN. 


PART XXXIV. SECT. 21, SUB-SECT. 2. 


11,383 i. Who is a ‘ creditor.”")}—A 
persun who sells goods, other than 
necessarics, to an infant, & who has 
no enforceable claim for the prico, is 
not a ‘‘creditor’’ within riminal 
Code, s. 417.—R. v. RasH (1923), 41 
oan oe Cas. 215; 53 O. L. R. 245. 


PART XXXIV. SECT. 23, SUB-SECT. 1. 


sl. Personating candidate.|—Where 
A. falsely represented himself to be a 
candidate S. at a University examina- 
tion, & answered question papers in 
the name of S., he was held to have 
caused damage to the University in 
nh deaephenti & ereey. committed the 
offences of cheating by personation & 
forgery for the purpose of cheating.— 
ASHWINI KUMAR GUPTA v. EMPEROR, 
I. L. R., (1937] 1 Cal. 71.-—-IND. 


PART XXXIV. SECT. 25, SUB-SECT. 1. 


sec. Sale of land.J}—-An appeal from & 
conviction on a charge of conspiring to 
defraud affirmed. he accused in- 
duced one B. to agree to buy for 
$21,000 certain land, worth not more 
than $3,300, by epi eeorne to B. 
that another man had already taken an 
option to buy the land for $31,000. 
IB. had never seen the land & knew 
nothing of its value. In pursuance of 
the schome, the accused had given an 
option to one W. & introduced him to 
B. as a bond fide purchaser at the 
advanced price, when in fact he was 
but a dummy with whom it had been 
arranged that he should make a sub- 
stantial payment on the purchase 
from 8B. practically out of B.’s own 
money, & then default on the contract. 
Appea] dismissed.—R. v. B 
[1931] 2 W. W. R. 58; 1D. L. R. 9143 
55 Can. C. C. 70; 25 Alta L. R. 
—CAN. 


PART XXXIV. gence 28, SUB-SECT. 1. 


li Accidental burning of ship.] 
—Where a sailor on board a ship 
entered a part of the vessel where 
ae were kept, for the purpose of 

ing rum, &, while tapp a cask 
of rum, a lighted match, held by him, 
came in contact with the spirits which 
were flowing Bp Ve the cask tapped b 
him, & a conflagration ensued, whic 
destroyed the vessel :—Held: a con- 
viction for arson of the ship could not 
be upheld.—R. v. FAULKNER (18177), 
13 Cox, C. Cc. 550.—-IR. 





11,467. Add. Annotalion :—Refd. Shapiro v. La 
Morta (1928), 130 L. T. 622. 


Subsequent experiments. ]}— Evidence 
of experiments made subsequently to the fire 
is admissible in order to show the way in 
which the building was set fire to.—R. v. 
HESELTINE (1873), 12 Cox, C. C. 404. 


11,591a. Form of indictment.]—An indictment for 
an offence under Malicious Damage Act, 1861 
(c. 97), 8. 7, is bad in law if it does not contain 
words corresponding to the words in the sect. 
‘‘ under such circumstances ... amount to 
felony.” —R. v. Hyp (1934), 151 L. T. 20; 
98 J. P. 213; 78 Sol. Jo. 300; 32 L. G. R. 
200; 24 Cr. App. Rep. 149; 30 Cox, C. C. 


11,503a. 





103, C. C. A. 
11,612a. 





the time a part owner. 


There may be a felonious intent to pre- 


11,748. To cross-references following this case 
add ‘‘ See, also, Criminal Justice Act, 1925 


(c. 86), 8. 35 (1).” 


11,770. For existing headnote substitute :— 


(1) A. authorised by B., 
fill up a cheque for a certain sum, fills it up 
for a greater sum :—Held: a forgery, & the 
circumstance of the prisoner, alleging » vlaim 
on his master for the greater sum, as salary l 
then duc, was immaterial, even if true. 


a oe a rN EN he 


ad. Intentional wrongful injury.]— 
To constitute the crime of malicious 
injury to property, al) that is necessary 
ig an intentional wrongful injury to 
another’s property. Upon proof of 
the wrongful intention the ct. will pre- 
sume malice, though that Rees 
may be rebutted.—fQ. v. MASHARIGN, 
[1924] App. D. 11.—S. AF. 


PART XXXIV, peel 26, SUB-SECT. 2. 








e i. —— -}+~-K. was 
charged under Malicious Damage Act, 
1861 (c. 97), 8. 3, with maliciously 
setting fire to a house with intent to 
defraud. The house was K.’s own 
house, & in order to establish an 
intent to defraud, it was alleged that 
the house was insured. The policy 


of insurance was not produced at the: 


trial, & K. objec to secondary 
evidence of it being given, no notice 
to produce having been served on him 
or on any one else. K. was convicted 
& sentenced. On appeal :—Held: it 
was not necessary that the policy of 
insurance should have been produced ; 
certain admissions which been 
made by K. constituted admissible 
evidence proper to be submitted to 
the jury that the house was in fact 

d, & the appeal must be dis- 
pete v. KYLE, [1933] I. R. 15. 


PART XXXIV. SECT, 26, SUB-SECT. 6. 


se. Possession of explosive substance— 
Erplostve Substances .1ct, 8. 4— Meaning 
of “ unlawfully’ & *' maliciously.’’J— 
Held: the word “ unlawfully ’’ in 
Explosive Substances ‘Act, s. 4, signifies 
not for a lawfnl object.’’ & the word 
‘maliciously ’’ means & implies an 
intention to do an act which is wrongful, 
to the detriment of another person.— 


-}—A person may be tried as an 
accessory before the fact to the offence of 
setting fire to a vessel, of which he was at 





Vol. XV.—Criminal Law. Cases 11,467—11,834. 


judice underwriters in such a case, although 


the goods insured were never put on board. 


—R. v. WALLACE (1841), Car. & M. 200; 
2 Mood. C. C. 200, C. C. R. 


11,642a. Charge under Metropolitan Police Courts 
Act, 1839 (c. 71), s. 388—Time for bringing— 
Existing tenancy.|— Where a landlord, during 
the existence of a tenancy, charged his tenant 
under the above sect. with having three 
months before wilfully damaged his premises : 
—Held: the charge should have been made 
within one month.—DOWELL v. 
FIELD (1841), Car. & M. 9. 


11,686. Add. Annotation :—-Refd. British Broad- 
casting Co. v. Wireless League Gazette Pub- 


BENING- 


lishing Co. (1926), 95 L. J. Ch. 272. 


11,709. Add. Annotations :—Consd. Cotterill v. 
Penn, [1936] 1 K. B. 53. 
Evans, [1925] 2 K. B. 784. 


Refd. Barnard v. 


11,7388. Add. Annotation :—Refd. Conn v. Turn- 


bull (1925), 89 J. P. Jo. 300. 


Part XXXV.—Forgery. 


(2) Drawer’s 
MecNicole & Co., proved to be John MeNicoll 


signature laid as John 


& Co. :—Held: no variance. 


his master, to 


244. 





Ng ne eae 


Duta Sinagu v. HK. (1926), I. L. R.9 Leh. 
531.—IND. 








PART XXXIV. sei 26, SUB-SECT. 
17. 


11,699 ii. ———.}-The fact that a 
stray bull is castrated, in accordance 
with a local custom among. stock 
breeders to protect pure-bred stock, 
is not a defence to a prosecution under 
Criminal Code, 8. 510 (B) (b), for 
maiming or wounding the stray bull.— 
R. v. ENGLAND (1925), 43 Can. Crim. 
Cas. 11; 19 Sask. L. R. 165; (1925) 
1 W. W. Jl. 237.—-CAN. 


st. What ta “wilfully” killing.)— 
A charge laid under Criminal Code, 
8. 537. of wilfully killing a silver black 
fox which had escaped from its cage 
was Gismissed on the ground that the 
accuaed’s shooting of the fox was not 
done “ wilfully,’ within the meaning 
of that term in said section, but was 
justified to protect bia property.—-K. 
”. PETERSON (Sask.), [1928] 3 W. W. R. 
516.—CAN. 


PART XXXIV. ie 26, SUB-SECT. 





d i. .]—On eppeal from & con- 
viction for wilfully damaging b DB eue 
one window, two cans of paint & office 
furniture to the amount of 820, the 
accused, who had thrown a rock at the 
office window behind which were the 
cans of paint, contended that the cost 
of cleaning up the office was merely 
consequential & could not properly be 
taken into account in finding the value 
of the property damaged, &, as the 
damage to the window & the cans of 
paint actually amounted to less than 
35, he had been convicted improperly 
of da property to the value of 
$20 :—. : the contention could 
not be sustained ; the cost of cleaning 
up the office was not “ consequential 
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11,797. Add. Annotation :-—-Refd. McDonald v. 
Nash, (1924] A. OC. 626. 

11,834. Add. Annotations :—-Consd. Reckitt v. 
Barnett, Pembroke & Slater, (1928] 2 K. B. 

Refd. Goldman ». 

T. L. R. 423 ; Underwood v. Bank of Liver- 

pool, Underwood v. Barclays Bank, [1924] 


Cox (1924), 40 


ee me eet 








damage,’’ but was the value of the 
direct damage to those premises; & 
said damage was part of tho “ event ” 
which, under the definition of ‘* wil- 
fully ’’ in sect. 509 of the Code, tho 
accused must be held to have known 
that he would probably cause by throw- 
the rock through tho window.—-R. ». 
SLusAR, (1936) 1D. L. R. 96; (1935) 3 
W.W.K. 244; 65 C. C. C. 91.—CAN, 


PART XXXVI. Son 26, SUB-SECT., 

lj. ——.}—The form of conviction 
should state the amount of injury done, 
although it should adjudge the whole 
penalty, including the amount to be 
applied according to law.—R. . 
Krorzny, [1924] 1 D. L. R. 6213 1 
WwW. W. RK. 2; 41 Can. Crim. Cas. 
279; 20 Alta. L. Ik. 19.- CAN. 


PART XXXV. SECT. 1. 
sw. Effect of Customs Act, 1927.J— 
Customs Act, R.S.C., 1927, docs not 
supersede the Criminal Code in the 
matter of te vw. LAPIERRE, 
[1935] 2D. L. R. 545; 630.0, 0, 114. 
—CAN. 


PART XXXV. SECT. 2, SUB-SECT. 2, 

11,762 1. Ante-dating.|—-The ante- 
dating of a document is not a forgery, 
unless it has or could have operated 
to the prejudice of any one.— Rh. ». 
GoBIND SIncH (1926), I. L. Kt. 5 Pat. 
573.—IND. 


PART XXXV. SECT. 3, SUB-SECT. 5. 

ax. Wife signing husband’s name. }— 
Since forgery requires a_ criminal 
intent, a wife who signs her husband’s 
name on & promissory note, having a 
general mandate to conduct household 
affairs, is not guilty of at io 
VALLIERES v. R. (1936), 65 Can. C, C. 
383.—CAN. 


Cases 11,884—12,169b. ENGLISH AND Empire Dicest SUPPLEMENT. 


1 K. B. 775; Fenton Textile Assocn. v. 
Thomas (1929), 45 T. L. R. 264 ; Lloyds Bank 
v. Chartered Bank of India, Australia & 
China, [1929] 1 K. B. 40; Banco de Portugal 
v. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 465; Midland Bank, Ltd. v. Reckitt 
(1932), 48 T. L. BR. 271; Slingsby v. District 
Bank, Ltd. (1931), 48 T. L. R. 114; Savory 
& Co. v. Lioyds Bank, Ltd. (1932), 48 
T. L. R. 344. 

11,887. Add. Annotation :—Refd. Mason v. Lack 
(1929), 140 L. T. 696. | 

11,848. Add. Annotation :—Refd. North & South 
Insurance Corpn., Ltd. v. National Pro- 
vincial Bank, Ltd., [1936] 1 K. B. 328. 

11,935. To cross-reference before this case add 

See, also, Criminal Justice Act, 1925 (c. 86), 

s. 38; Counterfeit Currency (Convention) 
Act, 1935 - 25). 

11,946a. sash be to pay to third party.]—A 
customer in the country had an account open 
with a wholesale house in London: a letter 
purporting to come from him was delivered 
at their place of business ; 
foHowing form :—‘‘I shall feel obliged by 
your paying Mr. B. the sum of £2 7s. 8d. & 
debiting me with the same. You will pleasé 
have a receipt, & add the amount to invoice 
of order on hand.’’ It appeared to be the 
practice of the house in London to pay to 
country customers on re-uests of a similar 
description. The party who sent it by an 
innocent agent, & obtained the money on 
it, was in cted for forging & uttering it. 





it was in the’ 


The instrument was described in the indict- 
ment as an und ing—a warrant—& an 
order, each for the payment of £2 7s. 8d. 
The prisoner having been convicted of utter- 
ing, the fifteen judges held the conviction 
wrong, being of opinion that the instrument 
was neither an und » & warrant, or 
an order.—R. v. THORN (1841), Car. & M. 
206; 2 Saas O. ©. 210; 174 E. R. 478. 
abintions « —Refd. Vivian (1844), a Gar. & Kir. 
amie R. v. Dawson Me abt), 5 Cox, 0. C. 2 

11,962. Add. Annotation :—Refd. ae v. "FEerauson 

(1845), 5 L. T. O. 8. 458. 


12,061a. Certificates procuring admission to Inn of 
Court.]}—R. v. Bassey, No. 862a, ante. 


12,088a. Delivery of box containing forged stamps.] 
—Delivering a box containing, among other 
things, forged stamps, to the party’s own 
servant that he may carry them to an inn 
to be forwarded by a carrier to a customer 
in the country, is an uttering. If the de- 
livery is in one county & the inn to which 
the servant is to carry them in another, the 
party may be indicted in the former county. 
—R. v. CoLLicorr (1812), Russ. & Ry. 213, 
229; 168 BE. R. 766. 


Annotations :—Refd. R. v. Burdett Nie i 4 >. s Rag wat 
Consd. Pearson v. M‘Gowran (1825), 3 L. J. 
12,089. In Citations, for ‘‘2 Den. 475 ” read 


**3 Den. 475.” 


12,128a. Forged certificates—Obtaining admission 
to Inn of Court.}—R. v. Bassey, No. 862a, 
ante, 


rt tee enn emertmmimasente ee Le 


Part XXXVI.—Deceit by Fortune Telling, Witchcraft, 


Sleight of 


12,167a. In newspaper article.|—-N. was the 
author of an article in a newspaper, 
‘‘ What the Stars Foretell,’ which purported 
to forecast general events according to the 
positions of the stars. It also gave a 
particular forecast for each dated day of the 
current week purporting to relate what would 
be the fortunes of people who were born on 
these particular dates. N. was charged with 

retending to tell fortunes contrary to the 
Vageaney Act, 1824 (c. 83), s. 4, & the charge 
was dismissed upon the ground that the 
article was too vague to come within the 
sect. :——Held: the article being addressed 
to the public generally, & stating or fore- 
casting the future of all persons born on a 
certain day did not purport to tell the fortune 
of an individual & was not within the above 
sect.—BARBANELL v. NAYLorR, [1936] 8 All 
E. R. 66; 101 J. P. 13; 80 Sol. Jo. 876; 35 
L. G. R. 40, D.C. 





headed 12 169a. 


Hand, etc. 








.}— The offence under 
Vagrancy Act. 1824 (c. 83), s. 4, of professing 
to tell fortunes is complete without any 
allegation or proof that deft. did not believe 
in the possession of the powers claimed, 
Merely to tell fortunes is an offence in itself. 
whatever the state of mind of deft.—STonE- 
HOUSE v. MASSON, [1921] 2 K. B. 818; 91 
L. J. K.B.98; 1251. T. 468; 85 J. P. 167; 
37 T. L. R. 621; .19 L. G. R. 4773; 27 Cox. 
OC. C. 23, D. C 

Annotation :—Folld. Irwin v. Barker (1925), 69 Sol. Jo. 589. 


12,169b. So is not necessary to 

prove a deceitful purpose or fraudulent intent 

as a condition precedent to a conviction under 

Vagrancy Act, 1824 (c. 83), s. 4, of a person 

professing to tell fortunes. — IRWIN yp. BARKER 
(1925), 6D Sol. Jo. 589, D. C. 











PART XXXV. SECT. 5, SUB-SECT. 1. 


be used the acoused waa 


PART XXXV. SECT. 6, SUB-SECT. 9. 


Held: the accused was a8 proper! sy. Seal & stamps Control 
11,882 vil. ———.}—Aocoused wrote to victed of forgery under sect. 66. of Board.}——R. v.. Men (18: 1), oe Can. 
a rubber stamp co. ordering a bank's | Criminal Code, even though be did not | C, 0, 97.—CAN. 
purported ta The let r falsely | intend to prejuaice anyone by the eee 
orted to ow ed the manager ad ais RENMEN, (1985) PART XXXV. SECT. 8, SUB-SECT. 1, 
e ie branch of t Er bank ia uestion. | W- 104; 3 D. ee 123 5 63 sz. Utterer need not be act 
stamp was mad to the | ©. On ‘o} “$13 ; 6 F. L. J. (Can.) 86.— 5 BARE e. H.M. Apeocare. wast) 
GAN. C. (J.) 51.—S0OT, 


eocised & paid for, Cae ators it could 
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Vol. XVI. Cases 1—152. 


CONTEMPT OF COURT, ATTACHMENT AND COMMITTAL. 
Part |—Contempt of Court Generally. 


1. Add. Annotation :—As to (2) & (3) Apld. Re 


William Thomas Shipping Co., Dillon (H. W.) 


& Sons, Ltd. v. The Co., Re Thomas (Sir 


Robert, [19380] 2 Ch. 368. As to (3) Refd. 
Ambard 
[1936] 1 All E. R. 704. 


v. A.-G. for Trinidad & Tobago, 


3. Add. Annotation :—Refd. Apted v. Apted & 
Bliss, [1930] P. 246. 


Add. Annotation :—Refd. Ambard v. A.-G. 
a Trinidad & Tobago, [1936] 1 All EK. R. 
704, 


Part {1l—Jurisdiction to Commit or Fine for Contempt. 


28. 


43. 


Add. Annotation :—Consd. R. v. Judge, Ex p. | 54. Add. Annotation :—Consd. RR. ». 


Isle of Ely Justices (1931), 100 L. J. K. B. 350. 


Add. Annotations :—Consd. R. v. Judge, Ex p. 


Isle of Ely Justices (1931), 100 L. J. K. B. 350. 


Refd. R. v. Edwards, Hx p. Welsh Church 


Temporalities Co1ars. (1933), 49 T. L. R 
383. 


48, Add. Citations :—sub nom. R. v. BROWNELL, 


49. 


Va & Hl.598; 3L.J.M.C.118; 110 E. R. 
l e e 

Add. Annotation :—Folld. R. v. Judge, Hz p. 
Isle of Ely Justices (1931), 100 L. J. K. B. 350. 


— —— ——— ——,}—-The King’s Bench 


Div. has no power to attach for contempt a 
witness who has disobeyed a subpren: from 
quarter sessions. A clear distinction still existe 
between contempt which consists in interfering 
with the administration of justice by acts 
done or writings published, & contempt 
which consists in interfering with an order 
or other process of the inferior cts.—R. v. 
Juba, Ex p. iste or ELy Justicgs, [1931] 
2K. B. 442; 100 L. J. K. B. 350; 144 L. T. 
647; 95 J. P. 97; 47 T. L. R. 263; 75 Sol. 
Jo. 120; 29 L. G. R. 418, D. C. 

Add. Annotation :—Consd. R. v. Judge, Ez p. 
Isle of Ely Justices (1931), 100 L. J. K. B. 350. 


Daily 
Herald Editor, etc., & Davidson, Ea p. 
Norwich (Bp.), R. v. Empire News Editor, 
etc., & Davidson, Ex ». Norwich (Bp.) (1932), 
48 T. L. R. 253. 

Consistory Court.]—The publication of a 
statement tending to prejudice the fair 
hearing of a complaint. preferred in a Oon- 
sistory Ct. constitutes a contempt of that ct., 
& the K. B. Div. of the High Ot. has inherent, 
jurisdiction to protect the Consistory Ct. by 
issuing a writ of attachment for contempt of 
ct. against the person or persons making the 
statement with a view to publication or 
publishing it or causing it to be published.— 
R. v. DAILY HERALD, Epiror, PRINTERS & 
PUBLISHERS OF, Ax p. Norwicu (Br.), R. v. 
Empire News, Eorror, Prinrers & PURB- 
LISHERS OF v. Norwicu (Br.), [1832] 2 K. B. 
402; 101 L. J. K. B. 305; 146 L. T. 485; 
48 T. L. R. 253; 76 Sol. Jo. 165, D.C. 
County court.J—The King's Bench Division 
has jurisdiction to punish a contempt of a 
county ct. consisting in an obstruction of a 
sale under a distraint levied in pursuance 
of an order of the county ct.—R. v. EDWARDS, 
Ee p. WELSH CHURCH 'TZMPORALITIES COMRS. 
(1933), 49 T. L. R. 383, D. C. 


Part IV.—Criminal Contempt. 
98. Add. Citation :—sub nom. Re DAVIES, BUTSON | 152. Add. Annotation :~-Consd. Ambard v. A.-G. 





v. Davigs, 4 T. L. R. 580. for Trinidad & Tobago, {1936]1 Ali KB. R. 704. 
et., even though comunitted outside 
the courtroom.—Jte . CAMPBELL 
CowPEenr, (1934] 3 W. W. R. 593; 63 
C. C. C. 36.—CAN. 

sb. Conlempt of inferior courts.]-— 
No power to punish for contempt of 
an inferivr ct. now exists independently 
of the Indian Penal Code & the Con- 
tempt of Courts Act.—-MAHANT SAAN- 
TANAND GIR *%. MAHANT BASUDE- 
VANAND Gik (1930), I. L. R. 52 All. 
619.—IND. 


PART IV. SECT. 1. 


97 iv. .}—The hrase 
“contempt of ct.”’ ‘loes not in the 
least describe the true nature of the 
class of offence committed, viz., inter- 
fering with the administration of the 
law in impeding & preventing the 
course of justice. Imprisonment for 
breach of interdict being in vindication 
of public jaw, it must not be assumed 
that an order for release will follow 
upon an apology & promise of obedience 
to the orders of the ct., even though 


PART III. SECT, 2. 


25 iii, ——-.}—Cts. of Record have 
an inherent power of punishing in a 
summary way any act done or writing 


published, calculated to bring the ct.. 


or judge into contempt, or to lower 
its authority.—Re | TUSHARKANTI 
eee (1935), I. L. R. 63 Cale. 217.— 


hf. ian en ee Letters Patent of 
the Patna High Ct., clause 28, a Div. 
Bench has power to issue a rule to 
show cause committal for 
contempt.-— Re MURLI MANOHAR 
PRasapD (1928), I. L. R. 8 Pat. 323.— 


k i. ——— Irish Free State.}—Tho High . 


Ct. of Justice of the Irish Free State 
has jurisdiction to commit 
; R.—308. IR. 


for con- | 


if the offender happens to reside outside 
It. —RaJAH v, ITHERINGTON (1934), 
I. L. R. 57 Mad. 831.—IND. 

k ili. -}—Non-Presidency High 
Cts. in India as Superfor Cts. of Record 
have an inherent power to punish con- 
tempt of themselves & this power has 
not been taken away or in any wise 





limited by the Contempt of Cts. Act.— | 


HARKISHEN LAL v. R., I. LL. R. 
(1937] Lah. 69.—IND. 

k iv. .]—The power to commit 
for contempt of ct. was inherited by the 
High Ct. at’ Fort William from the 
Supreme Ct. at Fort William & has 
since been retained in the High Ct. 
by. subsequent legislation. The pons. 
diction is quasi-criminal & has in no 
way been affected by the Codes of 
Oivil & Criminal Procedure.--CHAN DAN 

KARNANI 1. SARDARI LAL THAPAR, 
I. L. BR. {1937] 1 Cal. 345.—IND. 

sa. Supreme Court of Alberta.}— 
The Supreme Ct. of Alberta has in- 
herent jurisdiction to punish by sum- 
mary process a criminal contempt of 


1 











Cases 1538a—180b. 
158a. 


164a. 





-}—Whether the authority & position 
of an individual judge, or the due administra- 
tion of justice, is concerned, no wrong is 
committed by any member of the public 
who exercises freely the ordinary right of 
criticising temperatcly & fairly, in good 
faith, in private or in public, any e inode in 
the administration of justice. rovide 

that members of the public abstain from 
imputing improper motives to those taking 
part in the administration of justice, & are 
genuinely exercising a right of criticism & 
not acting in malice, or attempting to impair 
the administration of justice, they are 
immune from proceedings for contempt of 
ct.—AMBARD v. A.-G. FOR TRINIDAD & 
TOBAGO, [1936] A. C. 322; [1936]1 ANE. R. 
704; 105 L.3.P.C. 723; 164 1. T. 616; 52 
T. L. R. 3385; 80 Sol. Jo. 344, P. C. 


.|—Observations on the distinction 
between legitimate criticism of a judge & 
such an imputation of unfairness & lack of 
impartiality as constitutes contempt of ct.— 
R. v. NEw STArTeEsMAN (EpitTor), Ez p. 
PUBLIC PROSECUTIONS DIRECTOR (1928), 44 
T. L. R. 801, D. ©. 


J—R. v. NEw STATESMAN (Eprror), 


Hz p. PUBLIC PROSECUTIONS DIRECTOR, No. 
164a, ante. 








166. Add. Annotations :—As to (1) Aplid. R. v. 


New Statesman, Hx p. Public Prosecutions 
Director (1928), 44 T. L. R. 801. <As to 
(2) Apid. R. v. New Statesman, Hz p. Public 
Prosecutions Director (1928), 44 T. L. R. 
301. Refd. Ambard v. A.-G. for Trinidad & 
Tobago, [1936] 1 All E. R. 704. 


179. Add. Annotations :—Refd. R. 


ENGLISH AND Empire Diaest SupPLEMENT. 


(EDITOR, PRINTERS & PUBLISHERS), Ex p. 
RovusE (1931), 75 Sol. Jo. 119. 


v. Evening 
Standard, Ez p. Public Prosecutions Director, 
R. v. Manchester Guardian, Ez p. Same, R. v. 
Daily Express, Ez p. Same (1924), 40 T. L. R. 
833; R. v. Daily Mirror, Bz p. Smith, [1927] 
1 K. B. 845. 


178a,. ——- ——- ———. ]—R. v. ‘‘ SURREY COMET ”’ 


179b 


(Epiror, Printer & PUBLISHER), Ex p. 
BALDWIN (1931), 75 Sol. Jo. 311. 

——~ Results of investigations of private 
detectivés.|—When an accused person is under 
arrest on a criminal] charge, it is contempt of 
ct. for the persons responsible for conducting 
a newspaper to employ amateur detectives for 
the purpose of investigating the facts of the 
alleged crime & to publish the results of that 
investigation.—R. v. EVENING STANDARD, 
Ex p. PuBLIC PROSECUTIONS DIRECTOR, 
R. v. MANCHESTER GUARDIAN, Ea p. SAME, 
R. v. DAILY Express, Ex p. SAME (1924), 40 
T. L. R. 833, D.C. | 








180a. Charge to grand jury. |—A charge to the grand 


jury delivered by the Recorder of London 
in a place to which the public & reporters are 
admitted is a public judicial proceeding in a 
ct. of justice, of which newspapers have a 
right to publish a fair & accurate report. 
Consideration of the question whether or 
not a report published in a newspaper of a 
charge by the Recorder of London to the 
grand jury was a fair & accurate report & 
should be regarded as privileged.—R. v. 
EVENING NEws, Lz p. Hosss, [1925] 2 K. B. 
158; 04L. J. K. B. 511; 132 L. T. 767; 41 


‘167, Add. Annotation :—Retd. R. v. People, Ex p. 
Hobbs (1925), 69 Sol. Jo. 494. 


—-— Poster implying that charge 


177a. 





amounts to murder. ]—R. v. 


such apology is accompanied by a 
statement on behalf of complaine: that 
he no longer requires the protection 
which the origina) interdict gave him.— 
cone v. GRANT, [1923] 8. C. 789.— 


97 v. -}—Upon an application 
made to the High Ct. that the editor 
& the proprictor of a certain newspaper 
be punished for contempt of that ct. 
in publishing certain articles & letters 
in the newspaper purporting to criticise 
a decision of the High Ct. :—Held: 
the legal Poe applicable in such 
a case are: (a) The High Ct. has ample 
jurisdiction to punish summarily those 
responsible for publications calculated 
to obstruct or interfere with the 
administration of justice, whether 
such publications take the form of 
comment referring to roceedings 
ponding in the ct., or that of unjustified 
attacks upon the members of the ct. 
in their public capacity. (b) In the 
case of attacks upon the ct. or its 
members, the summary remedy of fine 
or imprisonment is applied only 
where the ct. is satisfied that it is 
necessary in the interests of the 
ordered & fearless administration of 
justice, & where the attacks are un- 
warrantable. (c) It is the duty of 
the -ct. to protect the public against 
every attempt to overawe or intimidate 
the ct. by insult or defamation, or to 
deter actual & prospective litigants 
from complete re ce upon the at.’s 
adimnistration of justice. (@) Tho 
facts forming the basis of the criticism 
must be accurately stated, & the 
criticism must be fair & not distorted 
by malice. (¢) Even although the 
criticism exceeds the bounds of fair 
comment so that other remedies of a 
civil or ori nature are or may be 
available, the ct will not apply the 





DaILy HERALD 


summary remedy unless upon the 
principles stated above. (f) In all 
cases of contempt the ct. has power to 
act not only summarily but ex mero 
motu. (g) Summary proceedings for 
contempt are crimina] in character ; 
therefore resps. are entitled to invoke 
the principle that guilt should be 
proved beyond reasonable doubt.—R. 
v. FLETCHER, Hz p. KIscH (1935), 52 
C. L. R. 248; 41 Argus L. KR. 134; 8 
A. L. J. 390.—AUS. 


PART IV. SECT. 2, SUB-SECT. 10. 

sd. Disposal of subject-matler of 
actiun.}—There is no rule of Jaw or 
practice which prevents a litigant from 
disposing of property merely because 
it is the subject-matter of the action. 
Unless some proceeding prescribed for 
the preservation of the property 
pendente lite ia availed of, a party dis- 

osing of the property after the action 
as been brought cannot be said to be 
guilty of contempt of ct.—AUSTMAN & 
ODDSON v. BJARNASON, [1932] 2 
W. W. BR. 20.—CAN. 


PART IV. SECT. 3, SUB-SECT. 1. 
"gp. Sending letter to judge contain- 
ing offensive references to ag at a 
Apes ILLER (1921), 54 N. 8 KR. 529.— 


PART IV. SECT. 3, SUB-SECT. 2. 


166 ii. ——-.}--A newspaper in the 
course of an article called a judge 
** sycophantic,’’ & accused him of 
having decided a case not according 
to the dictates of justice but in order 
to peeps others :——Held: (1) the 
puhlication of an article referring to a 
case which had been decided ht 
amount to contempt; Qo an cle 
scand a ct. or judge was a 


2 


T. L. R. 291; 27 Cox, C. C. 764, D.C. 

180b. Anticipation of defence—Similar statement 
made by accused before arrest.]—-When 
appct. was under remand on a charge of 


coutem t of ct.—-R. vu. SayyaD HABIB 
(1925), I. L. KR. 6 Lah. 529.—IND. 


PART IV. SECT. 3, SUB-SECT. 3.— 
A. (8). 


ri. ——- ——.]}—Re SmiTn’s NEwsS- 
PAPERS, LTD., H% p. Hiaas (1827), 28 
S, R. N. 8, W. 85.—AUS. 


170 i. —— No proceedings pending.) 
—Applt. was fined for contempt in 
ree of matter published by him :-—- 
Held: (1) there being no attack on any 
ct. or its members, there could be no 
contempt of ct. in respect of anything 
tending to obstruct the course of 
justice in the absence of any pending 
proceedings to which the published 
matter could ca a (2) there was 
nothing in tho published matter which 
was calculated to prejudice the course 
of justice; (3) the order must be eset 
aside.—PORTER wv. R., Hx p. CHIN 


178 1. Prisoner committed for trial— 
Antecedent character of wsprisoner.}— 
Appct. was charged with breaking & 
entering with intent, & on the morning 
of the hearing of the proceedings in the 
police ct. & the subsequent morning 
an account of the alleged crime & other 
offences apparently connected there- 
with was published in a newspaper. 
Appct. was committed for trial at the 
criminal sessions. The articles con- 
tained statements that the accused 
was concerned in the commission of 
crimes other than that with which he 
was charged, & that the arrest of the 
accused, with another man, was a 
** clean-up ’’ of many recent burglaries: 
—Held: these statements might p pe he 
dice the fair trial of the accused, & con- 
stituted a contempt of ct.—He THOMAS 
(1928), 8. A. 8S. R. 210.—AUS. 


Vol. XVI.—Contempt of Court. 


murdering his son, defts. published, in 
addition to the formal evidence which had 
been given before the magistrates, the follow- 
ing statement: ‘It was suggested that he 
met his death in an accidental manner through 
the family dog, Prince, knocking over a fully 
loaded double-barrelled gun left against the 
barn door.’’ On an application to commit 
- defts. for contempt of ct. in publishing what 
purported to be a statement of the defence 
which would be put forward & so prejudicing 
the defence, it appeared that a similar state- 
ment had been made by the accused man 
himself to the police before his arrest :— 
Held: in the circumstances the statement 
complained of did not come within the 
mischief against which proceedings for con- 
tempt were directed.—R. v. NEws OF THE 
WORLD, EDIToR, PRINTERS & PUBLISHERS, 
Exe p. KITCHEN (1932), 48 T. L. R. 234; 76 
Sol. Jo. 147, D. C. 


182a. Publication of statement that money pald 


into court—Libel action against newspaper— 
Libel Act, 1845 (c. 75), s. 2.j—(1) The 
amount of a payn:ant into ct. by deft. under 
Libel Act, 1845 (c. 75), s. 2, amending Libel 
Act, 1843 (c. 96), s. 2, is not to be com- 
municated to the jury, & where money has 
been so paid in, it is contempt of ct. to 
publish before the trial a statement that a 
particular sum has been paid by deft. to 
pltf.’s solr., inasmuch as the publication of 
such a statement is calculated to prejudice 
the fair trial of the action. 

(2) In such a case the proper procedure 
to be adopted by deft., who alleges that 
pending the trial of the action pltf. has bee. 
guilty of contempt of court. is not to apply 
for a rule nisi for attachment, but to proceed 
by notice of motion in the action.—R. v. 
WEALDSTONE News & Harrow NeEws 
(EDITOR, PRINTER & PUBLISHER), HARLEY v. 
SHOLL (1925), 41 T. L. R. 508; 69 Sol. Jo. 
642, D.C. 


188a. Caption of news film.]—During a procession 


in London, in which the King was riding, a 
revolver fell close to His Majesty’s horse. 
It appeared that it was either thrown by or 
knocked out of the hand of a man who was 
subsequently charged with being in unlawful 
possession of firearms. <A news film of the 
man’s arrest was shown with the caption 
‘* Attempt on the King’s life ’’ :—Held: the 
caption was liable to prejudice the accused’s 
fair trial & was a contempt of ct.—R. v. 
HvuTcHISON, Ea pp. McMation, [1936] 2 All 
BK. R. 1514; 155 L. T. 455; 80 Sol. Jo. 723. 


190. Add. Annotations :—As to (1) Apld. R. v. 


Wealdstone News & Harrow News, Harley 
v. Sholl (1925), 41 T. L. R. 508. As to (1) 
Consd. Re William Thomas Shipping Co., 
Dillon (H. W.) & Sons, Ltd. v. The Co., Re 


192a. 


200. 


ES So 


204a. 


218. 


197a. 


Cases 180b—224a. 


v. Daily Herald, Ex p. Rouse (1931), 75 Sol. 
Jo. 119. Apld. R. v. News of the World, 
Editor, Printers & Publishers, Fz p. Kitchen 
(1932), 48 T. L. R. 284; R. v. Daily Worker 
(Proprietor, Printer & Publishers), Ea p. 
Goulding, R. v. Star, Daily Telegraph & New 
Leader (Proprietor, Printer & Publishers), 
ix p. Goulding (1984), 78 Sol. Jo. 860. 
Consd. Gaskell & Chambers, Ltd. v. Hudson, 
Dodsworth & Co., RK. v. Hudson, £x p. 
Gaskell & Chambers, Ltd., [1936] 2 K. B. 
595; R. v. Associated Newspapers, Ltd., Fx p. 
Beyers, R. v. Co-operative Press, Ltd., Wx p. 
Beyers, R. v. Daily Sketch & Sunday Graphic, 
Ex p. Beyers (1936), 80 Sol. Jo. 247. Refd. 
RN. v. Evening Standard, Hx p. Public Pro- 
secutions Director, R.- v. Manchester 
Guardian, Ex p. Same, R. v. Daily Express, 
Ex p. Same (1924), 40 T. L. R. 833; R. v. 
People, ka p. Hobbs (1925), 69 Sol. Jo. 494 ; 
R. v. Daily Mirror, Ka p. Smith, [1927] 1 
K. B. 845; R. v. Daily Mail, Lx p. Factor 
(1928), 44 T. L. BR. 303. As to (2) Consd. Re 
William Thomas Shipping Co., Dillon (H. W.) 
& Sons, Ltd. v. The Co., Re Thomas, [1930] 
2 Ch. 368. 








.|—A publication made with the 
clear intention of prejudicing the fair trial 
of an issue pending before a ct. is obviously 
a contempt of ct., & will be punished as such. 
But where the ct. is satisfied that there was 
no such intention & yet the publication might 
prejudice a pending trial, the ct. will, in 
considering whether a writ of attachment 
should issue, take into account the circum- 
stances of the case, & no attachment will be 
granted unless (inter alia) the ct. is satisfied 
that the pending proceeding is a genuine 
proceeding, brought & intended to be 
prosecuted to effect its avowed purpose.— 
R. v. Datty Maim (Eniros), He p. FACTOR 
(1928), 44 T. L. R. 303, D.C. 

-J—R. v. ASSOCIATED NEWSPAPERS, 
Lrp., Hx p. Bryers, Rh. v. Co-OPBRATIVE 
Press, Lrp., Kw p. BreyEers, R. v. DAILY 
SKETCH & SUNDAY GRAPHIC, Wa p. BEYERS 
(1936), 80 Sol. Jo. 247, D.C. 

Add. Annotations :—Refd. R. v. Daily Mail, 
Ex p. Factor (1928), 44 T. L. R. 303; 
Re William Thomas Shipping Co., Dillon 
(i. W.) & Sons, Ltd. v. The Co., He Thomas 
(Sir Robert), [1930] 2 Ch. 368. 

.J—R. v. §§ DAILY WoRKER” (PRO- 
PRINTER & PUBLISHERS), Lax p. 
GouLDING, R. v. “STAR,” ‘ DAILY TELE- 
GRAPH” & ‘“‘NeEw LEADER” (EDITORS, 
PRINTERS & PUBLISHERS), Ha p. GOULDING 
(1934), 78 Sol. Jo. 860, D. C. 

Add. Annotation: —- Consd. Ke William 
Thomas Shipping Co., Dillon (H. W.) & 
Sons, Ltd. v. The Co., Re Thomas (Sir 
Robert), [1930] 2 Ch. 368. 
Appointment of receiver 














PRIETOR, 








Thomas (Sir Robert), [1930] 2 Ch. 368; R .| 224a. 


PART IV. SECT. 3, SUB-SECT. 3.— 
A. (d) i. 


193 fi, ——- ——.]—-R.. v. McInroy, 
Re Whitresme (1915), 32 W. L. R. 
764; 9 W. W. R. 846.—CAN. 

193 tif, ——— -J)—MERIDEN BRIT- 
ANNIA Co., LTD. ». WALTERS. Re LEWIS 
(1915), 9 O. W. N. 87; 34 0. L. R. 
518.—CAN, 

193 iv. -]—The ct. will 
not in general punish as a contempt 
&® fair & accurate pewepeye report 
Public judicial procee , even 
hough such report be likely to pre- 














judice one of the parties to & such pro- 
ceedings.—Re CONSOLIDATED PRESS. 
Lrp., Ax p. TERRLLY (1937), 37.8. R 


N. 8S. W. 255; 54 N.S. W. W.N 
106.—AUS. 
193 v. ——.J]—The publication of 


comments on a case pending trial in 
a ct. amounte to contempt of ct., if 
the commente are such as are likely 
to prejudice the administration of 
justice in the case.—R. v. MauNG Tin 
Saw (1927), I. L. R. 6 Ran. 39.—IND. 


194 I. Creatton of prejudice 
essence of offence.}—A contempt of ct. 


3 





for 


which tends to prejudice the Interest 
of a litigant in pending Htigation ifs 
criminal contempt.— Ite CAMPBELL & 
COWPRER, [1934] 3 W. W. KR. 503; 63 
Cc. C. C. 38.—CAN 


sg. Charge under sect. 2U7 (b)-— 
Newspaper article on mob rule.J—A 
newspaper article attacking mob rule 
held not to amount to contempt of 
ct. because a deft. stands charged with 
an offence under sect. 297 (0) of the 
Criminal Code.—R. v. WALLBRIDGE, 
{1936} 4 D. L. R. 376; O. R. 482; 67 
Can. GC. 89; 6F. I. J. (Can.) 53.— 





D  cataneetih tenet etctenateaeteReeatttiedaheeentaedaaetettaasteel 


Cases 224a—274a. 


debenture holders.j/--Contempt of ct. may 
include conduct which, while it cannot 
directly influence a judge’ s mind, is calcu- 
lated to affect the conduct of parties to pro- 
ceedings, & the ct.’s jurisdiction to commit 
for contempt is not confined to cases in which 
its orders may directly be affected. 

On the application of pltfs. in a debenture 
holders’ action, a receiver of the shipping co. 
was appointed on the ground of jeopardy. 


A director of a co. which managed the | 


shipping co.’s business, who was also a 
guarantor of debentures issued by the 
Se co., authorised newspapers to 
publish interviews in which he adversely 
criticized the conduct of pltfs. in having 
obtained the appointment of a receiver, & 
he further Stated: that by so doing they had 
‘‘ smashed the goodwill & organisation of the 
business in a day ”’ & that “‘ no one in shipping 
circles can understand this line of conduct.” 
The interviews did not state that the appoint- 
ment was on the ground of jeopardy or that, 


as was the fact, the co. could not continue to. 
on business unless money was im-, 


carry 
mediately found. On a motion by pltfs. for 
an order to commit the director, & also the 
managing editor & the owners & publishers 
of the newspapers :—Held: the publication 
of injurious misrepresentations concerning 
» parties to proceedings in relation to those 
proceedings may amou::t to contempt of 

" ct., because it may cause those parties to 

discontinue or to compromise, & because it 
may deter persons with good causes of action 
from coming to the ct., & is thus likely to 
affect the course of justice. —Re WILLIAM 
THOMAS SHIPPING Co., Lrp., DrmlLon 
(H. W.) & Sons, Lrp. v. THe Co., Re 
THOMAS (SIR ROBERT), [1930] 2 Ch. 368; 
99 L. J. Ch. 560; 144 L. T. 104. 

Annotation :-—Refd. Gaskoll & Chambers, Ltd. v. Hudson, 
Dodsworth & Co., R. ee ooo Exp. Gaskell & Chambers, 
Ltd., (1986) 2K. B. 

224b. ——- —— pee against Clearance Order. ] 

SouTrH SuHietps (THAMES STREET) 

oer a ORDER, 1931 (1932), 173 L. T. Jo. 
6, D.C. 


2384. Add. Annotation :—Refd. R. v. Daily Mail, 

Ex p. Factor (1928), 44 T. L. R. 303. 
236. on Annotation :—Dbtd. R. v. Payne, [1896] 
B. 577. In my opinion, in some 


eee the cts. have gone rather too far 
(LoRD Russg.x1, O.J.). 


— 





PART IV. AeA. tail, SUB-SECT. 3.— 


am. Charge of dishunesty against 
director—Peonding trial of misfeasance 
summons.}~--Newspaper article charg- 
ing deft. with dishonesty pending trial 
of a misfeasance summons in bkpcy. 
held, a contempt.—-Re FR. v. Pig ee bog 
Kx Pp. CHALMERS, ee es L. R. 
aan O. R. 469; 67 Can. Wa 


ree was pitf. 
PART IV. = canaie 3— 
sq. General rule.}-—A newspaper may 


not, in the guise of reporting public 
judicial proceedings, indicate the 


newspaper, The 


writer’a own opinion of the demeanour protecting 
of a witness so comment on that him. Some da 
demeanour.—A.-Q. ¥. DaVIDsON, [1925] | an advertisement 


N. Z. L. R. 849.—N.Ze 
PART IV. SECT. r. 8, SUB-SECT. 3.— against M 
. 
Liabiltty of printer.}—A 


rinter cannot bility, by 
mi alleging a contract ot wth the owner of 





to a 


the press that he was not to be 
responsible for the contenta of the 
a lications.—R. v. Mauna TIn Saw 
1927), I. L. R. 6 Ran. 39.—IND. 


PART IV. SECT, 3. SUB-SECT. 3.—B. 
el. Pending proceedings I angeinied to 
Advertisement of other success- 

ful proceedings —No reference to patent.) 
in actions concerning 


ragraph in 
ews, stating that 
d issued writs for 


td., inserted a Re 
the patent rights claimed 


stated that qvalndroasore in 
Africa nee paeen or proceedings there 
., whic 
decision in M.’s favour. The 
vertisement contained no reference 


nt process :— : 
advertisement contained no reference 


ENGLISH AND Empire Digrst SUPPLEMENT. 


267a. 





———-. }—-MULLARD RADIO VALVE Co., 
Lap. v. ROTHERMEL CorpNn., Lip. (1933), 51 
R.P.O.1. 

Add. Annotation :—Refd. Gaskell & 
Chambers, Ltd. v. Hudson, Dodsworth & Co., 
R. v. Hudson, Ex p. Gaskell & Chambers, 
Ltd., [1936] 2 K. B. 696. 


Add. Annotation :—Refd. Gaskell & 
Chambers, Ltd. v. Hudson, Dodsworth & 
Co., R. v. Hudson, Ex Ea ae Gaskell & Chambers, 
Ltd., [1936] 2 K. B. 595. 


274. Add. Annotation :—Refd. Re William Thomas 


270. 


271. 





eho Gon, i , Dillon (H. W.) & Sons, Ltd. 
Thomas (Sir Robert), [1930] 
2 Oh. 368 

27448. + Pitts. were manufacturers of 


apparatus for conveying beer from cellar to 
bar in hotels & public-houses, & defts. were 
competing manufacturers of different ap- 
paratus for the same purpose. Pltfs. brought 
an action against defts. alleging that defts. 
had caused to be published to brewers letters 
disparaging pltfs.’ said apparatus, & that 
pltfs. had thereby been prejudiced in, their 
business, & claiming damages & an injunction. 
A circular letter, purporting to be issued by 
defts., was thereupon published to certain 
brewers which enclosed a copy of plitfs.’ 

statement of claim, & contained further 
adverse references to apparatus of the kind 
manufactured by pitfs., & a statement that 
defts. intended ‘‘to contest this ‘ cock & 
bull’ claim to the uttermost degree.’ It 
appeared that the circular letter & the 
enclosed copies of the statement of claim had 
been sent out by the publicity agent of defts. 
without their knowledge. On behalf of 
pltfs., a motion was made in the action for a 
writ of attachment against defts. for con- 
tempt of ct. in publishing the statement of 
claim & the covering circular letter, & an 
order nist was obtained for a similar writ 
against the publicity agent for circulating these 
documents, on the ground that his doing so 
was calculated to prejudice the fair trial of 
the action. The agent stated that in doing 
what he had done he had no intention of 
prejudicing the fair trial of the action, & 
that if he had acted improperly he made his 
apologies to the ct.:—Held: the motion 
against defts. should be dismissed, & in the 
circumstances the order nisi against the 
publicity agent should also be discharged.— 


to the litigation before the ct., there 
was no basis for alleging a contempt or 
that the advertisoment contained any 
matter calculated to prejudice the 
prover trial of the actions.—R. v. 

AEDER, rai Nrws, LTD. & BONNEY, 
[1936] 8. A. S. R. 200.—AUS. 


a 

PART IV. SECT. 8, SUB-SECT. 3.—-C. 
sm. Will.j—The publication, as an 
advertisement, oy & newspaper of the 

copy of a will, "with the know 
the will was uelng. propounces 
party & imp y the other in a 
ending suit, the “object of the publica- 
fon obviously to create an 
atmosphere in in iavom of the will & 
adverse to the contesting party by 
“ae public believe in the 
& genuineness of the will, 
was calculated to interfere with the 
fair sdsuinictration of justice & 
amounted to a contempt of ct.—Guru 
VISHNU 


CHARAN PRASAD t. BABURAO 
ee a (1981), I. L. R. 53 AML 712. 


the purpose of 
later M. inserted 
n The News which 
South 


had terminated 


eld: as the 


274b. 


298a. Advertisement 


341a. 


Vol. XVI.—Contempt of Court. Cases 2749--308a. 


GASKELL & CHAMBERS, LTD. v. HuDSON, 
DopswortH & Co., R. v. Hupson, Ex p. 
GASKELL & CHAMBERS, Lrp., [1936] 2K. B. 
695; 105 L. J. K. B. 734; 165 L. T. 507; 80 
Sol. Jo. 721, D. C. 


With names of parties.|—R. v. Frrz- 
ne hes p. LIVINGSTON (1937), 81 Sol. Jo. 





283a. Photograph of prisoner—Identity in issue.] 


«-——It is a contempt of ct. in a newspaper to 
publish the photograph of a person charged 
with a criminal offence, where it is reasonably 
clear that the question of the identity of 
accused with the criminal has arisen or may 
arise, & such publication is calculated to 
prejudice a fair trial.—R. v. DAILY MIRROR, 
La p. SmiruH, {1927} 1 K. B. 845; sub nom. 
R. v. ‘‘ Datty Mirror” (Eprror & Pro- 
PRIETORS), R. v. ‘‘ Darty MalIL’”’ (EpiIToR & 
PROPRIETORS), Ex p. SMITH, 96 L. J. K. B. 
352; 136 L. T. 539; 43 T. L. R. 254; 28 
Cox, ©. O. 824. 


Annotation :—Refd. R. v. Yiawson, Ex p. Nodder (1937), 81 
Sol. Jo. 280. 





Identity not In issue.]-—R. v. Lawson, 
‘Ex p. NoppDER (1937), 81 Sol. Jo. 280, D. C. 


misrepresenting result of 
proceedings.|—GILLETTE SaretTy RAzoR Co. 
Se ce (A. W.), Lap. (1906), 24 


Annotation :—Refd. St. Mungo Manufacturing Co. v. Hutchi- 
gon Main (1908), 25 R. P. 0. 356. 


301. Add. Annotations :—As to (1) Consd. McPher- 


Refd. 
124, 


son v. McPherson, [1936] A. C. 177. 
Greenway v. A.-G. (1927), 44T. L. it. 
As to (2) Consd. Re A. B.’s Petn. (1927), 
L. J. P. 104. As to (6) Refd. Hearts of © 
Assurance Co. v. A.-G. (1931), 47 T, L. R. 579. 


341. Add. Annotation :—N.F. R. v. Jones, Ex p. 


McVittie, [1931] 1 K. B. 664. 


-}—Pltf. obtained judgment in a 
county ct. against deft. for a sum of money 








& costs, & an appeal to the Div. Ct. by deft. 


was dismissed with costs. Pitf.’s solr. 
made various but futile efforts to obtain the 


against deft., but deft. evaded service of 
them. Eventually pltf.’s solr. served deft. 
with a judgment summons within the 
precincts of a ct. of justice where deft. was 
waiting for a case, in which he was pltf., to 
be ed on. Deft. applied for a writ of 
attachment epee pltf.’s solr. for contempt 
of ct. in so doing :—Held: in the circum- 
stances, no contempt had been committed 
& the rule must be discharged. 

The rule laid down in Cole v. Hawkins, 
No. 341, that the serving of process upon 
& party attending his cause in ct. was a con- 
tempt of ct. is now obsolete.—R. v. JONES, 
ae MoViITT1n, [19381] 1 K. B. 664; 100 

K. B. 1938; 144 L. T. 597. 


843a. Order for distress for tithe—Obstruction of 


Sale.J—R.v. EDWARDS, Lz p, WELSH CHURCH 
TEMPORALITIES Comns., No. 54b, ante. 


351a. Dissuading witness from giving evidence. ]— 


377. 
378. 
386. 
889. 


The ct. refused to yvrant an attachment 

against deft. for an attempt to persuade a 

material witness for pltf. not to give evidence 
at the trial, it Roe being shown that the 

witness was prevented from being sub- 
conaed by means of deft.’s interference.— 
CHLESINGER v. FLeRsHpim (1845), 2 Dow. 

& L. 737; 141. J. Q. 5.97; 4L. T. 0. S. 

340; 9 Jur. 282. 

Add. Annotation :—-Refd. Apted v. Apted & 

Bliss, [1930] P. 246. 

Add. Annotation :—Refd. Apted v. Apted & 

Bliss, [1930] P. 246. 

Add. Annotation :—Refd. Apted v. Apted & 

Bliss, [1930] P. 246. 

Add. Annotation :-—Refd. Apted v. Apted & 

Bliss, [1930] P. 246. 


393a. Exercise of discretion sought by petitioner 


in divorce—Effect of suppression of facts or 
false statement.]—A party to a divorce pro- 
ceeding who is asking to have the discretion 
of the ct. exercised, & who in doing so acts 
in such a manner as to obstruct or divert the 
course of justice is guilty of a contempt of ct. 





fruits of the judgment. 


bkpcy. notice & an order for payment of the. 


judgment debt & costa 


Several judgment summonses were obtained 


PART IV. SECT. 8, SUB-SECT. 3.—D. 


so. Misleading headlines.}—Garbled 
& errepse vores Sagan in @ newspaper, 
amounting a@ criticiam of the pro- 
secution’s case in the guise of a sum- 

reed aes of the proceedings in cts. calcu- 
late fa hie an atmosphere of 

which the proceedings go 
on, is contem a of ct.—BENGAL 
GOVERNOR IN NCIL v. TUSHAR- 
Ty lt a (1939), I. L. R. 60 Calc. 


PART Iv. get 3, chet 8.—-E. 


Identtly in fi sae is ps fitRondipel con- 
tempt of ct. fi LSet par in . ne wepaber 
re tridl the photograph of a person 
Charged with a criminal! offence, ure 
it should have been oppereny xe 
d of any reasonable person that 
the necessity posaible 
of proof of “daentity of the Boctiand 
Sy oa ak petted 
suc u uice on . 
culated to preju dive trial.— 
A.- =e? TONES, Osa] N Zt. R. 141. 


ere e test to 
spied te omice Ds detriine win hee 


prejudice 


prisoner— 


the. publication of the photograph of 
an accused person, in such & way as 
to state or suggest that it is he who is 
accused, igs a contempt of ct. calling 
for summary action, is to sce whether, 
as at the tlme when the photograph 
was published, there was a likelihood 
that the identity of the accused would 
come in question in some aspect of the 
case, so that the publication of the 
hotograph would be likely to pre- 
ha dice a fair trial. If the ct. is satis- 
fied, beyond reasonable doubt, that 
there was such a likelihood, a cuse for 
intervention is made out, The 
uestion is not whether, on the facts 
then known, a defence based oe 
identity is likely to be successf 
likely to be set up; it is whether it rf 
not reasonably probable that Identity 
may come in pueaion. —Re CONso.ii- 
DATED Stee al Aur Aa dae 
36 8. R. N. 8. Wz. 5 
W. WN. 206. -—AUS. 


PART IV. SECT. 3, SUB-SECT. 4. 


r. Necessity for interference with 
sdeeiadenralton. of fustice.}—It 1s con- 
tempt of ot. to publish an article in a 

newspaper co on the pro- 


Deft. disobeyed a & liable to its consequences.—APTED v, 

APTED & Buiss, (1930) P. 246; 99 L. J. P. 

by instalments. 73; 143 L. T. 3538; 46 T. L. BR. 456; 74 
Sol. Jo. 338. 


ceedings in a pending criminal prosecu- 
tion or civil action ; but the enmrortd 
porectcen possessed by wu High Ct 
o punish for contempt, ourht iis fie 0 
be exercised when it is probable th 
the publication will peer araene tnter- 
fere with the due administration of 
nstice.—THE GOVERNMENT aa ther 
URMA v. SAYA SEIN (1929), I. Le i. 7 
Ran. 844.-—IND. 


PART IV. SECT. 5, SUB-SECT. 1. 
sl. Serving subpana ad test. on 
party attending ~proceedings.}—Ser- 
vice within the precincts of a ct. of 
justice of a subpena ad testificandum 
apo @ party attending his cause in 
does not constitute a contempt of 
Oe ae ao, at td Lae scueee); 50 


PART IV. SECT. 5, SUB-SECT. 4. 
sm. Barristers-——-Slander tending to 
embarrass conduct of case.}—Aspersions 
cast upon an advocate, with reference 
to the conduct of his case, which tends 
to embarrass him in the further con- 
duct of his client’s case {s contempt of 
ct. SE gk a ae SINGHA 0. WATSON 
(1930), I . 68 Calc, 884.—IND. 


Cases 401—564. 


401." Add. Annotation :—As to (2) Consd. Gower 
406a. 


ENGLISH AND Emprre Dicgest SUPPLEMENT. 


Part V.—Contempt in Procedure. 


v. Gower, [1938] P. 106. 


-]—OWEN v. PRITCHARD, [1876] W. N. 
3 Char. Pr. Cas. 367. 





147 ; 


406b. ———.]—Ransom v. Boypn, [1877] W. N. 236. 


429a. 


524. Add. Annotation :-—Refd. Brendon v. Spiro,: 
528a. 


» 


PART V. seus 1, SUB-SECT. 1.— 


st. Discretion o 
Party unable to obey order.|——Where a 
party could neither be said to have 
refused nor neglected to comply with 
an order of the c 


Consent order—Breach of scheduled 
terms.]|—There is a distinction between a case 
where there is in the body of an order an 
express direction or undertaking, & & case 
where the ct. is merely staying an action on 
terms which the parties have agreed, & only 
keeping the action alive for the purpose of 
enforcing those terms. In the latter case 
the terms are not an order of the ct. capable 
of being enforced by proceedings for con- 





tempt, but must be enforced by an action 
for specific performance of the terms or for 
an injunction to restrain breach of the terms, 
followed by proceedings for contempt in the 
event of further breach, while in the former 
case contempt proceedings can be launched 
forthwith on breach.—DasHWOOD v. DasH- 
woop (1927), 71 Sol. Jo. 911. 


432. Add the following paragraph :— 


The proper course was for an order to be 
made, under R. S. C., Ord. 37, r. 13, before 
the writ of attachment was issued. 


484. Add. Annotation :—Consd. Cotton v. Heyl, 


[1930] 1 Ch. 510. 


a a a en 


Part VI.—Attachment and Committal. 


487. Add. Annotation :—Refd. Ie Carroll, [1931] 


1K. B. 817. 


[1937] 2 All KE. R. 496. 


-Pltf. co., which 
had transferred certain shares in another co. 
to deft. co. upon certain terms, brought an 
action against deft. co. in order to recover a 
certain proportion of those shares, & obtained 
an order against deft. co. for the ‘ return ”’ 
of those shares within fourteen days of the 
date of the order. That order was not 
served upon deft. co. or its directors until 
the lapse of six weeks from the date of the 
order. The copy of the order which was 
served upon deft. co. & upon its directors 
did not have indorsed upon it, as required 
by R. S. C., Ord. 41, r. 5, a memorandum 
stating the enal consequences of disobedience 
to the onder: Deft. co. having failed to 
comply with the order pltf. co. sought to 
enforce the order by attachment of two of 
the directors of deft. co. under R. S. C., 
Ord. 41, r. 31 :—Held: 





- (8a). 


court to commif— 
subject 


t.:—Held: he was | Held 


536. 


587. 


: guilty of coutempt. 


6é 


or order for the ‘‘ return ”’ of the shares was 
not a judgment or order to do an act & 
therefore could not be enforced by attach- 
ment; (2) the order was unenforceable also, 
because it was not served on deft. co. or its 
directors until after the expiration of the 
time limited by the order for the ‘ return ”’ 
of the shares; (3) the order could not be 
enforced by attachment of the’ directors of 
deft. co., because they had not been served 
with a copy of the order indorsed with a 
memorandum as to the penal consequences 
of disobedience, as required by R.S. C., Ord. 
41, r. 6.—IBERIAN TRust, LTD. v. FOUNDERS 
TRUST & INVESTMENT Co., Lrp., [1932] 2 
K.B.87; 101L.J.K.B.701; 147 L. T. 399 ; 
48 T.L. R. 292; 76 Sol. Jo. 249. 


Add. Annotation :—Asto (2) Consd. Burrowes 
v. Burrowes (1929), 141 L. T. 201. 


Add. Annotation :—Refd. Iberian Trust, Ltd. 
v. Founders Trust & Investment Co. (1932), 
48 T. L. R. 292. 


(1) the judgment | 564. Add. Annotation :—-Refd. Iberian Trust, Ltd. 


PART V. SECT. 2, SUB-SECT. 3.—K. 


sw. T'o hand over 

Solicitor to another— 
to condition.}—A_ solr. 
ordered by the ct. to hand over papers 
to another solr. & failed to do so :— 


applicable Divorce rules did not con- 
tain 


= any provision similar to sect. 79 
Baer - asd oF sect. of the present Divorce 
er to comply | rules.—MIDGLEY v. MIDGLEY (B. C.), 


was | 11929) 3 W. WR. 121 .—CAN. 


ez. Order forbidding a hel a 
erbiadicce: who disobey an injunction 


not wy of contempt: —R. v. OTty, An offer was made to hand over forbiddi pee are guilty of 
Ez ERTS, R. v. Wuitr, Ex pv. | subject to certain specified conditions : contempt. ASSEL’S LUNCH, LTD. ». 
Rosner (1922); 50 N: B. R. 401, 411. | —2eld: a refusal of this offer was | Kick, ({1936] 4 D. L. R. 106; O. RB. 
—CAN. justitied.— Fe BRYANT, IsaRD & Co., | 445; 67 Can. C. OC. 131.—CAN. 


PART V. SECT. 1, SUB-SECT. 2. 


Ex p. LANGLEY, [1924] 1 D. 
CAN. 


Bx. oa refrain from tnterference with 


L. R. 49.— 80. .}—On @ motion for an order 


that resps., not parties to the action, 
be committed for contempt in aiding & 





sv. Costs cd: expenses by husband | busine ERLAND Rartway & | abetting a breach of an injunction 
respondent.|—-An order requiring the i Co: v. MCDOUGALL (N, 8S.) (1911), | against besetting & watching pltf.’s 
husband, resp. in a divorce cause, to . L. R. 289.—CAN. premises :-—-Held: the qrder should 
lodgo money in ct. to cover costs & g0.—TSANG . Locau No: 816, HOTEL 
expenses, or to give a bond there- sy. Zo re-invest money—In purchase | & RESTAURANT E YEES INTER- 
for, is an order for the pes uont of | of house—Registration in specified | NATIONAL ALLIANCE, Re NUTTALL & 
money within sect. 2 of Arrest & | names.J—An order made in a divorce 621.—- 


Imprisonment for Debt Act, R. 8. B.C., 
a .—HUMBER v. HUMBER 


PART V. SECT. 2, SUB-SECT. 1. 


sz. Disobedience must be by parity to 
whom order addressed.)}—If A 


: 


v. 


Saray e of his 


R. 414; 50 B.C. R. 427.— 


children :—Held : 
is pro- 


action commanded res 


the failure of resp. 
to on ly with the terms of the order 
as to the registration of the new home 


» in the event 

selling his reali ue, to reinvest 

the purhasemoners ** immediately ”’ 

in the purchase of a new home 

register it in the joint names of the 
cia] guardian & resp. in 


TOMCHUK, [1937] 3 W. W. R. 
CAN. 


PART VI. SECT. 8. 


623 1. Not limited re agla B 
CPDr propriate remedy.}—Held : Rouen 
the ct. cannot order the issue of a writ 
of attachment against a limited co. for 
contempt of ct., it can, where it is 
Salish that a contempt has been 


& to 
trust for bis 


hibited from doing an eg B. & C. in which he had invested the proceeds | committed, inflict the ropri ho 
cannot be pommitted ft for contempt in | of the sale of the home ratenred to ip | pun ent, nauiély. order the 00 a 
the act unless they. are assisting a order constituted a contempt of ay a fine. ANADIAN GENeL 
ae ese CCT ik ie . ae ae ie bd ae ee ite uberent aay Aapathha > Suk LTD. v. TORONTO 
- D. L. : e ct. co y oom LECTRIC SUPPLY Co., Lrp., [1935] 
OC. C. C. 254,—OAN. although the order was made when the i ©. R. 16.—CAN. : 


6 


Vol. XVI.—Contempt of Court. 


v. Founders Trust & Investment Co. (1932), 

48 T. L. R. 292. 

582. Add the following para. :— 
But where such an injunction has been 
granted, it ought, in the absence of un- 


necessary delay, to be obeyed until the motion | 


is substantially disposed of upon the merits. 


607. Add. Annotation :—Refd. Capron v. Capron, 
(1927) P. 243. 

631. Add. Annotation :—Refd. Iberian Trust, Ltd. 
v. Founders Trust & Investment Co. (1932), 
48 T. L. R. 292. 

631a. ——- -———.]—-IBERIAN TRusT, LtD. v. 
FouNDERS TRusT & INVESTMENT Co., LTD., 
No. 528a, ante. 

Not enforceable by attachment.]— 
IBERIAN TRuUsT, Lip. v. FOUNDERS TRUST & 
INVESTMENT Co., Lrp., No. 528a, ante. 

698. Citations :—-For ‘‘3 Bing. 223; 11 Moore, 
C.P.65; 4L.J.0.8. C. P. 57; 130 B. RR. 
498’ read ‘'3 Bing. 223; 180 EK. R. 498; 
sub nom. THORPH v. GISBOURNE, 11 Moore, 
C.P.55; 41. J. 9.8. C. P. 57.” 

709. Add. Annotation : —Folld. R. v. Wealdstone 
News & Harrow News, Harley v. Sholl (1925), 
41 T. L. R. 508. 

709a. ———.|—R. v. WEALDSTONE NEws & HARROW 
News (EpiTror, PRINTER & PUBLISHER), 
HARLEY v. SHOLL, No. 182a, ante. 

710. Add. Annotation :—As to (1) Refd. Shrager 
v. Dighton, [1924] 1 K. B. 274. 

776a. Substituted service—When ordered.|—fe A 
Soriciror, [1892] W. N. 22; 36 So] To. 271. 

781a. On former clerk—At place where solicitor’s 
name on door.|—Held: the service was no. 
sufficient.—-BRAGG v. HATCHARD (1858), 28 
L. J. Ex. 35; sub nom. Re Braaa & 
HATCHARD, 32 L. T. O. S. 182. 

882a. Court of first instance—Enforcement of 
order of Court of Appeal.]—The appropriate 
ct. of first instance is the proper tribunal to 


689a. 





breach of the 


undertaking.— LOWE 


Cases 564—1071a. 


enforce injunctions granted by the Ct. of 
Appeal.—PotTr v. STUTELEY, [1935] W. N. 
140; 180 L. T. Jo. 1138; 81. Jo. 134. 


894. Add. Annotation :—-As to (1) Refd. R. v. 
Central Criminal Court JJ., Ex p. L. C. O., 
[1925] 2 Kk. B. 43. 


SUB-SECT. 7.—SECOND ORDER. 
(Vol. XVI., p. 75.) 


First not executed—-Whether second irre- 
gular. ]—It is no objection to the regularity of a 
writ of attachment that another similar 
writ has previously issued against the same 
party, Buk which has not been acted on.— 
ANDREWS v. WALTON (1845), 1 Ph. 619; 41 
E. R. 768. 

Irregularity of attachment.|—-Re 
BEVAN & GIRLING (1863), 12 W. R. 196, L. JJ. 

950a. Accused already in custody—-Need not be 
brought into court.]—-Jt is not necessary to 
bring up a party who is in custody for non- 
payment of costs.-—OLDFIELD v. COBBETT 
(1849), 12 Beav. 91; 50 I. R. 995. 

1005. Add. Annotation :--Consd. Ambard v. A.-G. 
for Trinidad & Tobage, [1936] 1 All EK. R. 
704. 

1039a. .}—After an order for a 
writ of attachment had been made against 
a solr. in default further time was given by 
his client, the creditor, on part payment 
being made. On further default the writ was 
executed, & the solr. imprisoned :—Held: 
the right to enforce the writ had not been 
waived.—Re A Soxiciror (1895), 64 L. J. Ch. 
894, 

10714. Deposit of permit or passport in court— 

Imprisonment for taking infant out of Juris- 

diction.J—ADAMI v. ADAMI (1929), 73 Sol. Jo. 

557. 


926a. 


931a. 
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criminal cases, & leave to appeal agalnat 


PART VI. SECT. 5, SUB-SECT. 3.— 
B. (a) ii. 


574 i. General rule—Notice sufficient 
without service.|—If a person enjoined 
by a prohibitory injunction becomes 
aware without personal service of the 
oxistence of the order & nevertheless 
commits a fault, he is just as Hable to 
attachment as if he had been personally 
served.—ELLIOTT v. APPLETON (1923), 
19 Tas. L. R. 20.—AUS. 


PAR] VI. SECT. 5, SUB-SECT. 5.—C. 


697 iv. .}—On an applica- 
tion by notice of motion for committal 
for an alleged contempt of ct. by 
publishing an article in a newspaper, 
it was shown that a space of over three 
months had elapsed between the 

ublication & the motion :—VFleld : the 
urisdiction of the ct. should not be 
exercised on notice of motion.—R. v. 
JOYCE, Ex p. Porr Prrre CoRpn,, 
[1930] Ss. A. ° R. 56.—AUS. 

s i. ——— Disobedience by sheriff.}— 
An application to commit the sheriff 
for no wee Oe sum of money into 
ct. as ordered by a judgment must be 
made promptly.—OvERN v. STRAND 
(No. 2), [1933]3 W. W. R.85:4D.L. R. 
541; 47 B.C. R. 38.—CAN. 


PART VL SECT. 5, SUB-SECT. 8. 


Pp i. -J—Before an order for 
committal for contempt will be made 
for falling to carry out an undertaking 
given the ct. there must be the clearest 
evidence that there has been an actual 











CHONG v. GILMORE, [1936] 3 W. W. R. 
695; 51 B.C. RR. 157.-- CAN. 


PART V_ SECT. 6, SUB-SECT. 4. 

sz. Direction to issue writ of 
attuchment may be to clerk of Supreme 
Court—Writ to be entitled in Supreme 
Court, }-—Ke DROUGHT AREA IQKLIEF 
ACT, SNOWDEN v. BAKER, [1922] 3 
WwW. W. R. 1002.—CAN. 


PART VI. SECT. 7, SUB-SECT. 3. 
974 {. Attachment—Whelher sheriff 


can take bail—Before return of writ.) 
LANE v. KINGSMILL (1850), 6 U. C. R. 


579.—CAN. 


PART VI. SECT. 9, SUB-SECT. 2.—A. 


h t. ——— Not breach of undertaking 
by solicitor.}—Re KEAN & Brrov, [1927] 
4D. LL. R. 561; (1927} 3 W. W. Rf, 
369; 48 Can. Crim. Cas. 363.—CAN. 


PART VI. SECT. 9, SUB-SECT. 2.—D. 

m f, .)—It is competent for the 
Judicial Committee to give leave to 
appeal & to entertain appeals against 
cdrs of cts. of record overseas im- 
posing penalties for contempt of ct. 
In such cases the discretionary power 
of the Hoard to grant leave to appeal 
will be exercised with great care. 
When interferences with the adminis- 
tration of justice amount to contempt 
of ct., they are Seedy ag acta, & 
orders janlahing hem should, generally 
speaking, be treated as orders in 





7 


them should be granted only on the 
well-known prine{ples on which leave 
to appeal in criminal cases fs given. 
Whether the authority & position of an 
individual Judge or tho due administra- 
tion of justice {is concerned, no wrong 
is committed by ay member of the 
public who exercises the ordinary right 
of criticising In good faith in private 
or public the public act done in the 
Saat of justice.—A.-G,. For TRINIDAD 
& TOBAGO v. AMBARD, [1936] 2 
W. W. BR. 252.—CAN. 

n i, .J—-No appeal lics to the 
Privy Council against a committal 
for contempt of ct.—/Jte TUSHAR- 
KANTI GHOSH (1935), I. L. R. 63 Cale, 
287.—IND. 


PART VI. SECT. 10, SUB-SECT. 6.—A. 


b ji, —~--.]}—-HARRIS v. Myrrs (1864), 
1 Ch. Ch. 229.—CAN. 


PART VII. SECT 1, SUB-SECT. 5. 


1144 fii. ——— By filing otrjectiona to 
report of official referee.|—In & case 
where a deft., having been perempyory 
ordered by the ct. to file ber accounts 
before the official referce, failed to do 
so, but subsequently wanted to file her 
exceptions to the report of the referee : 
—Held; she vould do so even though 
she continned to be in contempt, 
confining herself strictly to the defence 





of her rights.--CHANDRA DAs _ 9, 
RASESWARI CHAUDHURANI (1928), 
I. L. HR. 55 Cale. 1110.—IND. 


Cases 2—22b. 


3. 


5. 


6. 


9.. 


1Q. 


11. 


(ia. 


22a. 


Ena@uish AND Emprre Dicest SuPPLEMENT. 


COURTS. 
Part |.—What is a Court. 


Add. Annotations :—Refd. Collins v. White- 
way, [1927] 2 K. B. 378; Hearts of Oak 
Assurance Oo. v. A.-G. (1931), 47 T. L. R. 579 ; 
O’Connor v. Waldron, [1935] A. C. 76. 


Add. Annotations ep aan: Hearts of Oak 
Assurance Oo. v. A.-G. (1931), 47 T. L. R. 
579. Refd. Collins v. Whiteway, (1927] 2 
K. B. 378. 


Add. Annotations :—Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 
579; O’Connor v. Waldron, [1935] A. OC. 76. 
Refd. R. v. Bath Compensation Authority, 
[1925] 1 K. B. 685; 
[1927] 2 K. B. 378. 


Add. Annotations: 
Breweries Co. v. Bath JJ., 


R. v. Leicester JJ., Ha p. Allbrighton, (1927) 


1 K. B. 657. 


Add. Annotation :—Retd. Frome United 
Breweries Co. v. Bath JJ., [1926] A. ©. 586. 


Add. Annotations :—Consd. R. v. Bath Com- 
pensation Authority, [1925] 1 K. B. 685. 
Apld. R. v. London County Council, — 
Entertainments Protection Assocn., 
[1931] 2 K. B. 215. Refd. R. v. Tigoteinity 
Oomrs., Ha p. London Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171; 
R. v. Sheffield JJ., Hx p. Rawson (1927), 
188 L. T. 284; KR. wv. Hendon Rural District 
Council, Ex p. Chorley (1933), 97 J. P. 210. 


Add. Annotations :—-Consd. Veal v. Heard 
(1930), 46 T. L. R. 448. Refd. Bottomley v. 
West Derby Assessment Committee, etc., etc. 
(1981), 47 T. L. R. 468. 


Assessment Committee.|—It may be 
that, like some kinds of licensing justices, 
the Assessment Committee is not a ‘“‘ court ”’ ; 





it does not hear evidence on oath, & has no 
particular rules of procedure, though it acts 
under a statutory duty authority 
(ScRUTTON, L.J.).—-BOTTOMLEY v. WEST 
DERBY ASSESSMENT COMMITTEE, MERSEY 
Docks & HARBOUR BOARD v. WEST DERBY 
‘ASSESSMENT COMMITTHE, BOTTOMLEY  v. 
MERSsEY Docks & HARBOUR BoarpD, Bot- 
TOMLEY v. LIVERPOOL GRAIN STORAGE & 
TRANSIT Co., Lrp., [19382] 1 K. B. 40; 145 
L. T. 592; 95 J. P. 186; 47 T. L. R. 468; 
29 L. G. R. 576, 0. A. 

Add Annotations :—Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1981), 47 T. L. R. 
579. Refd. O’Connor v. Waldron, [1935] 


ollins v. Whiteway, 16. 
— Refd. Frome United A. C. 76. 
[1926] A. C. 586;"|- 470. 


Court of referees—Under Unemployment In- 
surance Act, 1920 (c. 30).|— Held: a ct. dis- 
charging administrative duties only.—Cor- 
LINS v. WHITEWAY (HENRY) & Oo., [1927] 
2K. B. 378; 96L. J. K. B. 790; 137 L. T. 
297; 48 T. L. R. 532. 

ned. Hears of Oak Assurance Co. v. A.-G. 


nnotation :—Co: 
(1931), 47 T. L. R. 
17b. Matters for consideration. |—(1) A tribunal 


is not necessarily a ct. in the strict sense of 
exercising judicial power because it gives a 
final decision; (2) nor because it hears 
witnesses on oath; (3) nor because two or 
more contending parties ae before it 
between whom it has to decide; (4) nor 
because it gives decisions which affect the 
rights of subjects; (5) nor because there is 
an appeal.to a ct.; (6) nor because it is a 
body to which a matter is referred by another 
body (per CuR.).—SHELL Co. OF AUSTRALIA, 
Lrp. v. FEDERAL Comrk. OF TAXATION, [1931] 
A.C. 275; 100L. J. P.C.55; 144 L. T. 421. 


saree niet) :—As to (2) Refd. O’Connor v. Waldron, [1935] 


Part 1V.—durisdiction. 


Death of judge during trial—Jurisdiction of 
another judge to continue hearing.|—Semble : 
a& judge has no jurisdiction to continue the 
hearing of a case, in which witnesses have 
been called in ct. in the course of a trial before 
a jury & another judge.—CoLESHILL v. 
MANCHESTER CORPN., [1928] 1 K. B. 776; 
07 L. J. K. B. 229; 188 L. T. 587; 92 J. P. 
87; 44T. L. R. 258; 26 L. G. R. 124, C. A. 


22b. 





———.]—-Where during proceedings with- 
out a jury, after some of the witnesses Aave 
been called, the presiding judge dies, another 
judge, if there is no conflict of evidence, 
may at the request of the parties preside at 
the continuation of the hearing, after readi 
the shorthand notes of the evidence, & n 
not have the witnesses recalled.—Re BRITISH 
REINFORCED CONCRETE ENGINEERING Co., 
Lrp.’8 APPLICATION Saat 45 T. L. R. 186; 
20 Ry. & Can. Tr. Cas. 7 


(1925), 35 C. La R. 422 : 31 Argus L. R. 


Annotations : :-—Distd. British Reinforced Concrete E eer- 
ing Co. v. London & North Kastern Ry. Co. (1928), oa. 
& Can. ae Cas. 78. Refd. Fulker v. Fulker, [1936] 3 
al E. 63 : 
PART I. therefore prohibition will not lie, & no 
question of bias or interest on the part 
eaiacon oh touts | Sti, Raumts es WooDreLe, Les 
The He of a Commission a sl PR e.—— , 
to In uly of é report upon the w ths work: | t AnG., [1084] N. ZL. R.'270; 
ing of any existing G. L. R. 269. iy 7 


necessity or expediency o yen on 
posed lovislationt is not of such a nature 
as to admit parties, & such Commission 
exercises no judicial functions & is fot 
& judicial tribunal in any legal renee: 
the inquiry in not a judicial inquiry, & 


sa. Not income taz board of appeal. 
A board of appeal Ayes 
In Tax Assessment Act, 1932- 
1928, 41, is not a High Ct. or a 
federal. ot.— ‘BRITISH IMPERIAL Ort Co., 
LTD. v. FRDERaL CoMR. OF TAXATION 


8 


_&b. Not Medical Council of ee 
sicians.}—The Medical Council 
Physicians & Surgeons of Saakatchewen 
acting under Medical Profession Act, 
R. 8. 8., 1920 (c. 135), s. 40, is not a ct. 

5 HUNT v Dee ace, or PHYSICIANS & 
SURG F SASKATCHEWAN, ieee 
4D. v wR. 834; 11985] BW. 
158.—CAN. 


220. 


22 d. 


Retirement of judge after judgment reserved— 
Judgment read by consent.}—Hariam v. HAL- 
LAM (1930), 47 T. L. R. 207; 75 Sol. Jo. 157. 
Court with local jurisdiction—Acts to be done 
within jurisdiction—In absence of contrary 


Vol. XVI.—Courts. Cases 22c—38. 


Co. v. Kelantan Government, [1928] 1 Ch. 
385; Compania Mercantil Argentina v. 
United States Shipping Board (1924), 93 
L. J. K. B. 816; Duff Development Co. v. 
Kelantan Government, {1924] A. C. 707. 


intention.]}—-Where an Act of Parliament | 87. Add. Annotation :-— T 

eatablianas a ct for a . ticular park of tie osoT se rakes :—Consd. The Fagernes, 
om i 
it is, that everything os ae 37a, —— Waters within fauces terrae.]— Defts., 
under the authority of the ct. is to be done eit denen Coe» moved to ee Beide. en Order 
within the jurisdiction of the ct., unless the for service of notice of a writ in personam 
Act either in express terms or by necessar upon them in Italy, in respect of a collision 
implication says that it may be done out cf between their vessel, which sank, & pltfs.’ 
the jurisdiction—Re O’LOGHLEN, Ex vessel in the Bristol Channel some 10% or 
O’LOGHLEN (1871), 6 Ch. App 406 : 40 124 miles from the English coast & 94 or 7% 
L. J. Bey. 28; 23 L. T. 878 : 19 W R. 459 miles from the Welsh coast according to the 
L. JJ. ‘ ae , ae Snare age ct. was informed by 
or e A.-G. that he was instructed by the 
euLe 20 war eas, Pee AOERONS: Hie Bs overeson 119). Secretary of State for Home Affairs that the 
25. Add. Annotation :—Consd. Sassoon v. Gra- spot where the collision was alleged to have 
ham & Oriental Navigation Co. (1925), 133 occurred was not within the limits to which 
L. T. 805. : a ee pistes pein beatae of His Majesty 
Peay extended :—-Held: having regard to the state- 
30. SOs TIGeee, ery A.-G. for Alberta ment of the A.-G. (see CONSTITUTIONAL LAW, 
: , J 4.0. : ; No. 136a, ante), the place where the collision 
33a. Will not try hypothetical case.|—It is not took place was not within the jurisdiction of 
the function of a ct. of law to advise parties the High Ot., & the ordcr for service of notice 
as to what would be their rights under a of the writ on defts. im Italy must be set 
hypothetical state of facts (LorD LoRE- aside.—ToE FaGerNes, [1927] P. 811; 96 
BURN, 0O.).—G.LasGcow NAVIGATION Co. v. L. J. P. 188; 1388 L. T. 30; 48 T. L. R. 
IRON OnE Co., [1910] A. OC. 293; 79 L. J. 746; 17 Asp. M. L. ©. 326; sub num. THE 
P. C. 83; 102 L. T. 485; 11 Asp. M. L. C. FAaGERNES, CoRNISH Coast (OWNERS) v. 
387, H. L. SocieTa NAZIONALE Dt NAVIGAZIONE, 71 Sol. 
33b. Wfll not decide academical question.]— Jo. 634, C. A. 

TINDALL v. WRIGHT (1922), 127 L. T. 149; | 88. Add. Annotations:—As to (i) Consd. The 


86 J. P. 108; 88 T. L. R. 5213; 66 Sul. Jo. 
524; 27 Cox, 0. C. 212, D. C. 


35. Add. Annotations :—Refd. Duff Development 


8b. Jurisdiction of Debt Adjustment 
Board—Not possessed by courts.}—The 
powers conferred on the Debt Adiust- 


PART IV. SECT. 1. 


rights according 


\ 


tion organised by the people through 
thoir ropresontatives for the purp 
of giving to those applying to it their 
to law, the law not 


Fagernes, [1926] P. 185. 
China Navigation Co. tw. 
T. L. R. 375. 


entered & tried in the ct. holden in the 
judictal division In which the cause of 
action arose, or ju which deft. or one 
of defts. resides or carries on business 


Generally, Refd. 
A.-G. (1982), 48 


080 


ment Board by Debt Adjustment Act, | being made by the ct. but laid down for | at the time the action is brought, the 
1933, to act upon compassionate | it by authority.—Soorr v. Scorr, | words “ carries on business” are not 
grounds in dealing with disputes be- | [1930] 1 L. R. 53; 640 L. R. | to be read literally, but confer juris- 
tween debtors & creditors are not | 422.—QOAN. diction only when the business is 


possessed by the cts., & for the cte. to 


pepe to act on such grounds would 
e to assume a power & a jurisdiction 
which they do not possess.—TRUsT & 
Loan Co. 
[1933] 2 W. W. R. 410.—OAN. 


tnfertor court. 


eed is acting wit 


CANADA v. LINDQUIST, 


Judgment written on leave—Or in 


PART IV. SECT. 3, SUB-SECT. 1.—A. 


ad. Power to act aa appeal court from 
Whore an inferior ct. 

its jurisdiction, the 
Superior Ct. has no power at common 
law to assume the funct 


carried on by deft. in person; — t.e. 
if the cause of action did not arise 
within the division the condition of 
jurisdiction is presence of deft. within 
the division efther by residence or by 
oarrying on business therein.——-MILLER 
v. AIKINS (Man.), (1929) 1 D. L. ht. 


of 8D | 140; (1928]3 W. W. Li. 520.—CAN. 


retirement. }—There does not appear to 
be any ground for drawing a distinction 
between the writ. of a judgment 
while a ede on leave & the writ- 
ing of a j nt by a judge who has 
gone on retirement. Both are validly 

ronounced..—BARAMDEO PANDE v. 


EBIDATT SINGH (1930), I. L. R. 53 
Al), 133.—IND. 


; ages,’’ 
as defined in eafd Act, includes the 
salary “ of sys Aaian vrs any Dominion 
or provincia] Ct.” ith respect to the 
consequent apparent disqualification 
of the judge below & of the Ct. of 
Peppa deal with the present case :— 

: there being no judgea who are 
not in like position, the ct. must pro- 
ceed ex necessitate. —A.-G. FOR MANI- 
TOBA vt. HARPER; A.-G. FOR MANITOBA 
v. Forpes; A.-G. ror M A Ww. 
BROOKRS, {1934] 3 W. W.: R. 681; 
Looe tae Me tO; 43 Maa, b. B 
D. L. R, $65.—CAN. : 


Guesncm sor oe Tax aoe: 
ME ’ 
1932, [1936] 2 W. W. R. 443.—CAN. 
PART IV. SECT. 2, SUB-SECT. 1. 
% vi. ——.}—The ct. 1s an institu- 


appellate ct. & review its conclusions 
by means of a t of habeus corpus 
either with or without certiorart.— 
Re CHINESE IMMIGRATION ACT & LEE 
CHow Y1InG (1928), 49 Can. Crim. Cas. 

















168; 39 B. C. KR. 322.—CAN. 

PART IV. SECT. 3, SUB-SECT. 2. 

45 vila. ——.}— DEPUTY 
FEDERAL COMR. OF TAXATION FOR 
TASMANIA 0. Tuomas (1924), 35 
Cc. L. R. 299.—AUS. . 

45 vii b. .}—— Juris- 


diction of a county ct. action against 
a non-resident of the judicial division 
in which the action ig entered cannot 
be sustained on the ground that the 
cause of action arose within the 
division, unless the whole cause of 
action arose therein.—CoMBA v. SIMP- 
BON, {1925} 4 D. L. R. 1002; [1925} 3 
W. Ww. R. 541 7 35 Man. L. R. 235.-— 


CAN. 

45 viic. .}~Re NOBLE 
v. CLINE (1839), 18 0. R. 33.—CAN. 
Les, bcp. Kino Lin. (t028), 

EWIS, Ex p. : A 
8 3. B. NB. : We 


ELECTROLUX, ( 

W. 578; 45 N. 86 
Ww. N, 185.—AUS. 

45 vile. ——- ——— ——.. }_In County 
Cts. Act, R.S.M. 1913, c. 44, 8. 89, 
which provides that any suit may be 
c. 





45 xil a. —- ——.J—Re PIKE 
v. WALKER, [1926] 3 D. L. R. 439; 69 


O. L. RR. 47.—-CAN. 

45 xiv. Muniripal Courts 
Act, R. S., 1923 (c. 219), 8. 9 (4). 
Bisuorp v. KILOup, gal 1D. L. R. 
231 : 59 N. s. R. 1 v— AN, 

45 xv. 
resident foreigner.)—Held: 
Civil Procedure, 5. 21, applied only to 
ots. which are subject to the provisions 
of the Code, & does not apply to a suit 
instituted in a British Indian ct. against 
a non-resident foreigner on & cause of 
action which arose wholly outside 
British territory, &, therefore, t 
decree passed in this case muat he set 
aside as being without jurisdictlon.— 
BHAMBOO MAL vo. RaM NARAIN (1928), 
P L. BH. 9 Lah. 455.—IND. 

e (p. 105) 1. camate Ramat ——.}--HvTrTon, 
McLzea & Co. v. KELLY (1818), 1 Nfld. 
CAMERON (1862), 12 C. Ps 422.—OAN. 
o ineerons (1873), 6 P. R. 63.— 














Sutt against non- 
Code of 





6 (p. 105) fv. ———, J—--CANADIAN 
Ort Cos., LTD. v. MARGEBON (1917), 61 
WN. 8S. RR. 331.--CAN. 


Cases 66—149. 
66. 


Add. Annotation :—Generally, Refd. He or 
stone Knitting Mills Trade Mk., [1929] 1 Ch. 


ENGLISH AND Empire Digest SUPPLEMENT. 


A.-G. v. BODEN, [1912] 1 K. B. 589; 81 L. J. 
K, B. 704; 


105 L. T. 247. 


92. 147. Add. Annotations :—Consd. Clark v. Epsom 
72. Add. Annotation :—Consd. Re Coletta (1931), R. D. C., [1929] 1 Ch. 287. Apld. Musical Per- 
146 L. T. 180. i eeadlt totage ne Assocn., Ltd. Gane ap 
74. Add. Annotation :—Refd. Owl Mill Co. (1920) Internationa ictures, Ltd. (1930), 46 
v. Croft, Elliott v. Duchess Mill (1926), 95 IT. L. R. 485. Consd. Ruislip-Northwood 


L. J. K. B. 635. 


187a. ———.]— LEADER v, MOXON (1773), 2 Wm. BI. 
95 BK. R. 1157. 


142. Add. Annotations :—Apld. Witham Outfall 
Board v. Boston Corpn. (1926), 136 L. T. 756. 
Refd. Musical Performers’ Protection Assocn., 
Ltd. v. British International Pictures, Ltd. 

A.-G. of Trinidad 

& Tobago v. Gordon Grant & Co., [1935] 


924; 3 Wils. 461 ; 


(1930), 46 T. L. R. 485; 


A. C. 532. 
148a. 





. 105) v. Whether 
red may abundon part of claim, |}— 
ie tae wv. DOWERTY (1885), 25 

. R. 271.—CAN. 


+ 105) vi. —— Application 
to ul ning jurisdiction. ]—County Courts 
oa » 8. 34, which provides inter alia 
that, if in any acuOr of tort plitf. shall 
ol im over $250, & deft. objects to the 
action being tried in the county ct & 
ves security for tria) in the Supreme 
t., the proceedings in the county ct. 
shall be stayed, applies to proceedings 
in the county ct. under its mining juris- 
diction.—-MUNUIRAD v. SPRUCE CREEK 
POWER Co., LTb. paar ty 2M. M. Cas. 

















“155; 11 B. "C, R. 1. 
e (Dp, a) vil. Amount 
ascertained by act of parties.J}— Deft. 


employed pltfs. as his brokers to sell 
on his account 200 shares of stock at 
a named price, pltfs. undertaking that, 
in the event of loss, deft.’s Liability 
spouse not exceed $200. In an action 

on this reecbiren Itfs. recovered 
r 00 & interest :—ZHeld; the amount 
of $200 recovered was ascertained by 
the act of the parties within County 
Courts Act, Rk. S. O. 1897, o. 55, s. 23, 
&, therefore, recoverable in a county ct. 
— THOMPSON v. PEARSON (1899), 18 
P. R. 420.—CAN.' 


e (p. 105) viil. Legacy 

epee on land—Value of land heuone 
lim }—A counly. ct. has jurisdiction 
under 59 Vict. 19 oT a. 3 (13), in 
an action brou ht by tho legatee against 
the devisee of land, to recover a legacy 
of $5 charged on the land, as Involving 
equitable relief in res ect of a matter 
under 8200. The subject-matter in- 
volved in such an action is the amount 
of the legacy & not the value of the 
land.—RUSTIN v. BRADLEY (1896), 28 
O. R. 119. avi 


t (p. 105) i, —~J— 


, CURRIE 
NICHOLSON (1925), 68 N.S. RR. 234. — 
sri 


oi eee me il. Whether amount 
ligu act of parties.)}—WaALL- 
BRIDGE &. Hows (1859), 18 U. C. R. 
158.—CAN. 


£ (p. 105) lif, ———.——.]—-Watson 
v. ae 1881), 6 A. R. 559.—CAN., 

{ (p. 105) iv. —-— ——-.]—BRown v. 
HosE err id P. R. 3.—CAN. 


-]—OS8TROM v. 
Renee 804), 21 A. R. 467.—CAN, 


{ (p. 1035) v }-—-EVANS t. 
_§- 106) 1. ——-. ——- Right of appeal. 

y Division Courta Act, 5. 125, an 
appeal lies ‘‘ where the sum in dispute 
exceeds $100, exclusive of ocosta.”’ 
The * sum in dispute ”*> means the sum 
ja dispute at the time of the appeal; 











t (p. —— + 


WI ee 


-]—Where an issue arises upon the 
proceedings before the Court the jurisdiction 
of the Court to dispose of that issue can only 
be ousted ey plain words eens J.).— 


Urban District Council v. Lee (1931), 145 


Comrs. 


148. 


L. T. 208. Refd. 
[1924] 1 K. B. 941; 
(1925), 
A.-G. of Irish Free State (1927), 96 L. J. P. C. 
88; Farrow v. Orttewell, [1933] Ch. 480; 
Stockwell v. Southgate Corpn., [1936] 2 All 
E. R. 1848. 

Add. Annotation :—Refd. Musical Performers’ 
Protection Assocn., Ltd. v. British Inter- 


Everett v. Griffiths, 
Whitney v. I. R. 
42 T. L. R. 58; Wigg v. 


national Pictures, Ltd. (1930), 46 T. L. R. 


485. 


& where ip a division ct. action pltf. 
claimed $55.88 °& deft. admitted 
$47.15, part of pltf.’s claim, disputed 
the balance, & counterclaime 
$103.55, & the judge in the division 
ct. allowed pltf. the disputed portion 
of his claim, & whos sallowed the 
counterclaim deft. Bs dlbegastr 
generally : iO elds even ussu g that 
deft. could not counterclaim for more 
than $100, the amount in dispute on 
the appeal exceeded $100, & the appeal 
oy AMPBELL v. MOGREGOR, [192 

L. ih. 70; 610. L. R. Aap CAN. 


k (p. 106) i. May not entertain 
counterclaim—Amounting to action for 
specific performance.}—A counterclaim 
by a vendor for the moneys eee 
to be due under an agreement for 
sale of land being in reality an action 
for specific performance is beyond the 
urisdiction of the district ct.— 
URRELI v. Watr & HARDINGE (Sask. F 
1928) 3 D. L. R. 605; [1928] 
V. W. R. 482.—CAN. 


ni. —— —— Unconnected ttems.J— 
READ v. WEDGE (1870), 29 U. C. R. 


456.—CAN. 

b (p. ee -/- Where in mattors 
of tort relating to personal chattels, 
title to land is brought in question, 
though incldentally, the ct. has no 
jurisdiction. —TRAINOR v. HOLCOMBE 
(1850), 7@J. C. R. 548.—CAN. 


e (p. 107) 4. Exceptions to rule— 
District court of Thunder Bay-—-47 
Vict. c. 14 (O.).}——-MoQualD U. COOPER 
(1886), 11 O. R. 213.—CAN. 


e (p. 107) fi. -}-Summary 
Ejectment Act (Consol. Stat. c. ‘B3, 
g. 22), ia not applicable to a case where 
the title to the land is brought in 
question. Jf, in such a case, the 

uestion of title is tond fide raised 
the county ct. be udge or justices should 
not continae the Be —Hr p. TOWER 
(1889), 28 N. B. R. 159.—CAN. 

63 i. May set Cae ju —For 
matters of trregularity.-—Re Mom- 
BROQUETTE (N.S. (1928), 50 Can. Crim. 
Cas, 308.—CAN. 











sk, Injunction — Power of district 
court.}—RoOSE »v. DILKE VILLAGE, 
ey 1D. L. R. 190; [1926] 1 
W.R. 85; 20 Sask. L. R. "259.—CAN. 


sl. Action for rescission—Agreement 
for sale of land—Cannot be entertained 
count court.}—RiICHARDS~ =U. 
ae 1914), 28 L. R. 5533 18 
508: 6 W. W. R. 1123; 24 

Man fe R. 473.—-CAN. 
sm. Action for specie performance— 
land—Cannot 


+7] j}- 
BYERS v. SINGLETON, [1921] 2 W. W. R. 
71; 14 Sask. L. R. 195.—CAN. 


10 


for: 


149. Add. Annotations :—Apld. Hallen v. Spaeth, 
[1923] A. C. 684. 
Pacific pans 


Consd. Caven v. Canadian 
eee): 133 L. T. 774. igus 


Vendors & 
Purchasers Act—Cannot be entertained 
ee local uae. ME nes LEVY & JACOBS, 

{1927) ye D. . 937; 610. L. R. 
206.—CA 

sp. ame Jor amendment of 
bear hee Rash of land—Under Registry 
Act, O., 1897 (c. 136)—Juris- 
ston ‘of county court other than that 
of county in which. land lay.j—Re 
MoDonaLtpD & LisTOWEL (1903), 24 
C.L.T.8; 60. L. R. 556; 2 0. W. R. 
1000.—CAN. 


st. Local masters — Jurisdiction — 


sn. Aiplieaiion under 


LORCH wv. OLSON (Sask.), [1927] 3 
W. W. R. 780.— CAN. 
sw. ——- -—— To order transfer of 


action.)—-HAMELIN v. PHILLIPS (Sask.), 
wee 4 D. L. R. 1107; (1927) 3 
. R. 504.—CAN. 


8X. Mere for breach of contract— 
Neglect in using horse.}-—-A plaint in a 
division ct. charging that deft. hired 
of pltf. a horse, etc., to go from A. to 
B. & back, & agreed to take good care 
of the same as bailee, with an aver- 
ment that deft. s0 carelessly, ete., 
drove said horse, etc., that the horse 
was killed, ete., {ga plaint in contract 
& not in tort, ‘& therefore within the 
jurisdiction. —Re RUMBLE v. WiLsoN 
sorids 5 P. R. 38.—CAN. 


.}—Pitf. sued in a 
division ct. for $90 as the value of his 
horse employed by deft., the injury 
complained of being that deft. allowed 
the horse to be worked after he took 
sick, b which bis death was occasioned : 
— Hel this was an action for breach 
of Bantenct in not taking proper care 
of the horse, & that the division ct. had 
jurisdiction.—O’BRIEN v. IRVING (1878), 

7 P. R. 308.—CAN. 

sz. Right to order wril or process out- 
side jurisdiction. Since.” the Pasrine 
of Judicature Act, 1909, under Count 
Cts. Act, 11 Geo. 5, 1921 (N. B.), c 
8. 71, a county ct. do ty can order a 








writ or process outside the jurisdiction. 
—SMITH v. GORDON (1927), 53 N. B. R 


3 1 6 .—CAN. 


PART IV. SECT. 9, SUB-SECT. 1. 


187 x. -+-The Minister of 
Pensions & National Health, under 
sect. 30 (8) of 18-19 Geo. 5, c. 38, 
referred to this ct. a dispute as to the 
jurisdiction of the Appeal Board to 
render a_ certain ju ent :—Held: 
the jurisdiction of a ct. of record, when 
it has once obtained, tannot be ouated 
by any forced interpretation, & the 
uriedictton of this ct. to proceed 
he present reference was 
away by 20-21 Geo. 5, o. 35.—Re 
Sg1rcH, (1931] Ex. C. R. 12.—CAN. 





150. 


Cayzer, Irvine v. Board of Trade, [1927] 
1 K. B. 269. Consd. Freshwater v. Western 
Australian Insurance Co. (1932), 102 L. J. 
K. B. 75; Jones v. Birch Bros., Ltd. (1933), 
49 T. L. R. 586. Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610; Gowar v. 
Hales (1927), 96 L. J. K. B. 1088; Wales 
v. Iron Trades Employers’ Assocn. (1928), 21 
B. W. C. C. 316; Hyman v. Hyman, Hughes 
v. Hughes, [1929] P. 1; Sturley v. Powell, 
[1930] 1 K. B. 677; Cipriani v. Burnett, 
[1933] A. C. 83; Israelson v. Dawson, [1933] 
1 K. B. 301; Paul (R. & W.), Ltd. v. Wheat 
Commission (1935), 152 L. T. 352; Groom 
v. Crocker, [1987] 3 All Is. R. 844. 

Add. Citations :—15 Asp. M. L. C. 566; 
affg. S. OC. sub nom. Dreyrus & Co. v. 
ATLANTIC SHIPPING & TRADING Co. (1921), 
37 T. L. R. 417, C. A. 

Add. Annotations :—As to (1) Consd. Ford v. 
Compagnie Furness (France), [1922] 2 K. B. 


Part VI.—Right of 


260a. —-~-.]—A judge of a ct. of justice in England 


(save in a few exceptional cases) has no 
discretion whether he will sit in private or in 
public (LAWRENCE, L.J.).—LIEARTsS or OAK 
ASSURANCE Co., LYp. v. A.-G., [1931] 2 Ch. 
370; 100 L. J. Ch. 340; 145 L. T. 062; 47 
T. L. R. 579; 75 Sol. Jo. 615, C. A. 5 reasd. 
on other grounds, [1932] A. C. 392, H. L. 


Annotation :—Refd. O’Connor v. Waldron, [1935] A. C. 76. 


276. 


277a. 


PART IV. SECT. 10, SUB-SECT. 1.—-A. 


153 


Add. Annotations :—Folld. Re A. B.'s Petn. 

(1927), 97 L. J. P. 104. Consd. Greenway v. 

A.-G. (1927), 44 T. L. R. 124; Hearts of Oak 

Assurance Co. v. A.-G. (1931), 47 T. L. R. 579. 

he McPherson v. McPherson, [1936] A. C. 
77. 





-|—In cross suits for divorce the case 
for the wife having been opened in public 
& the wife on being called as a witness 
finding it almost impossible to give her 
evidence by reason of the presence of people 
in ct., the President directed this part of the 


that with 














xv. ———.}—The consent, or 


170. 


172. 
185. 


199. 


218. 


Vol. XVI.—Courts. Cases 149—277b. 


797. Refd. Pinnock v. Lewis & Peat, [1923] 
1 K. B. 690. As to (2) Refd. Reed v. Page & 
Kast, [1927] 1 K. B. 743; Cosmopolitan 
Shipping Co. (Inc.) v. Hatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296. 

Add. Annotations :—Refd. St. Magnus Paro- 
chial Church Council, etc. v. London Diocese 
Chancellor, [1923] P. 88; Uunter v. Stad- 
tische IIochseetischerei Gemeinnitzige Gesell 
schaft (1925), 188 L. I. 488; Mansfield v. 
Robinson, [1928] 2 K. B. 353. 

Add. Annotation :—-Refd. Duff Development 
Yo. v. Kelantan Government, [1924] A. C. 797. 
Add. Annotation :---Folld. Pringle v. Uales, 
[1925] 1 K. B. 578. 

Add. Annotation :—Refd. Wlunter v. Stiid- 
tische Ilochseefischerei Gesellschaft, | 1925] 
2K. B. 498. 

Add. Annotation :—~Refd. Bartlam v. livans, 
[1936] 1 kK. B. 202. 





Public to Admission. 


case to be heard in ca:merd.---MO0SBRUGGER 
vy. Moossprvagkr, Moosprvaaer v. Moos- 
BRUGGER & MARTIN (1913), 20 'T. I. R. 658. 


277b, ——.]J—At the trial of a diverce action, 


which took place during the suncheon 
interval in the judges’ Jaw library in the 
Court Touse of Kdmonten, Alberta, not one 
of the regular cts. in the Court House, neither 
the judge nor counsel were robed. The 
judge was attended by the assistant-clerlk 
of the ct. & by an official shorthand writer, 
& before taking his seat he announced that 
he was sitting in open ct. The only other 
persons present throughout the proceedings 
were petitioner & his two witnesses, the 
action being undefended. 

Access to the judges’ Jaw library was 
through a double swing door in the wall of a 
public corridor. One wing of that door 
was always fixed, the other, although swing- 
ing close, was usually unfastened. On the 








respect to two 
wages, part of the time claimed for, 


so. light of judge to erchule press. )\—~ 


months’ 
The judge of the Central Supreme a 


request, of the parties concerned does 
not empower the Supreme Ct. in its 
equitable jurisdiction to entertain a suit 
involving the determination of purely 
legal claima.—PRESOOTT, LTD. v. PER- 
PETUAL TRUSTKE Co., LTD. (1928), 28 
8. R. N.S. W. 324; 45 N.S. W. WN. 
80.— AUS. 


PART IV. SECT. 10, SUB-SECT. 1.—B. 


sa. ffect of acquiescence—Accused 
present but not professionally represented 
~-Objections by judge. |}—At the hearing 
of a summons charging an offence 
under Customer Acts, deft. was present, 
but was not professionally represented. 
No preliminary objections to the juris- 
diction of the district justice were made 
by her, but certain objections were 
made by the district justice himself :— 
Held: there had not been any waiver 
of such objection by deft.—A.-G. v. 
HEALY, [1928] I. R. 460.—IR. 


PART IV. SECT. 12. 
sb. Claim reduccd helow amount con- 
ferring jurisdiction—Claim dismissed.] 
In an action by pitf., a seaman, to 
recover & balance of wages alleged to 
due to him, the evidence showed 


J.8. 


pitf. had received an amount which 
reduced his claim below the jurisdiction 
of the ct., &, as to the balance of the 
time claimed for, pltf. had forfeited his 
claim to wages by desertion :—Held : 

Itf.’s claim be dismissed with costs.— 

‘ORBES ¥. WaASSON (1928), 6O N.S. RR. 
20.—CAN. 


PART VIL 

259 i. General rule.} —A criminal trial 
must be conducted in open ct. except 
where justice cannot be secured other- 
wise than by ordcring the ct. to be 
cleared.—R. v. HAMILTON (1929), 30 
S.R.N.S.W. 277; 47 N.S. W.W.N. 
&4.—-AUS. 


259 fi. ——.jJ—-The inherent. right of 
the Supreme Ct. to order that its pro- 
ceedings be conducted in camera 1s 
recognised by sect. 220 (4) of Criminal 
Proceduro & Evidence Act, & where 
the ct. is satisfied that there may be 
some prejudice to tbe course of justice 
unless certain witnessea are allowed 
to give their evidence without the 
presence of the public, the ct. will 
order the public to be excluded.—RhR. v, 
LADBROOKE, [1931} N. L. R. 475.— 
8. AF. 

1l 


resenting certain criticisin that ha 

been published In a locu' newspaper 
concerning his exercise of the judictal 
office, made un order, in the absence 
of the proprietor, a regtetered co., for- 
bidding the reporters of that newrpaper 
& of another newspaper owned by tho 
same co. to #it at the reporters’ desk 
or to tako notes of the proceedings in 
his ct. elsewhere than in the public 
gallery, & directed that this restriction 
shoul remain in force until the 
printer & publisher of botb newspapers 
should apologise to the ct. :—/eld; 
on appeals by the printer & publisher 
& by the co., that representatives of 
the newspaper press have no greater 
right of access to the Supreme Ct. 
than ordinary members of the gencral 
public; in the exercise of his right to 
regulate & contro] the conduct of bis 
ct., jt was competent for the judge to 
make the order In question: & the 
order was not a judicial order, but an 
administrative direction which did not 
affect any one in his proprietary rights, 
in his status or in his person, & was 
therefore not subject to appeal.—-Ive 
DUNN & MORNING BULLETIN, LTD., 
[1932] 8S. R. (Q.) 1.—AUS. 


31 


Cases 277b—320. ENGLISH AND Emprre Dicgest SUPPLEMENT. 


fixed wing was a brass plate with the word PETITION, 188 L. T. 208; sub nom. GREENWAY 
“Private” in black letters. The double v. A.-G., 44 T. L. R. 124; 71 Sol. Jo. 882. 
swing door opened on to an inner corridor in | 285a, To inquiry under Industrial Assurance Act, 
which, opposite, was a door of the judges’ 1928 (c. 8), 8s. 17.}—An inspector appointed 
library. The opening wing of the swing door by the Industrial Assurance Comr. under 
was unfastened during the trial, & the inner Industrial Assurance Act, 1923 (c. 8), 8. 17 (1), 
door of the library was kept open throughout. for the purpose of examining into & reporting 
At the conclusion of the proceedings a decree on the affairs of an industrial assurance co. 
nisi was pronounced, which was subsequently is not entitled to conduct the inspection in 
made absolute. In an action by resp. in the |. public, but this shall not prevent him from 
divorce suit, brought after the expiry of the admitting from time to time any persons the 
time for appealing against the decree absolute, presence of whom is reasonably necessary to 
& after petitioner had remarried, seeking to enable him to carry out his duty under the 
have the decrees nisi & absolute rescinded & statute ; & he is not entitled to make public 
set aside on the ground (inter alia) that the the information gained by him in the course 
trial of the divorce action in the judges’ law - of such examination or of the exercise of the 
library bad not been a trial in open ct. accord- powers conferred upon him by the said sub- 
ing to law, & that the resultant decrees nisi sect. & by Friendly Societies Act, 1896 
& absolute were null & void :—Held: even (c. 25), s. 76 (5), or otherwise to make use of 
although the actual exclusion of the public such information save for the purposes of 
resulted only from the word ‘“‘ Private ” on carrying out his examination & of preparing 
the outer door, the judge on the occasion of his report on the affairs of the co. & for pur- 
the divorce trial, albeit unconsciously, was poses ancillary thereto. ‘The same principle 
denying his ct. to the public in breach of their-|. applies where the Comr. himself makes the 
right to be present.—MCPHERSON v. MCPHER-: examination.—HEARTS OF OAK ASSURANCE 
SON, [1036] A. C. 177; 105 L. J. P.O. 41; Jo., Lrp. v. A.-G., [1932] A. C. 392; 101 
154 LT. 221; 62 T. L. R. 168; 80 Sol. Jo. L. J. Ch. 177; 147 L. T. 41; 48 T. L. R. 
91, P.C. 296; 76 Sol. Jo. 217, H. L. 
Annotation :—Refd. O’Connor v. Waldron, [1935] A. C. 76. 
280a. In proceedings under Legitimacy Act, 1926 
. (¢.60).J—A petition filed under the above | 2894 ——— Includes Justices hearing ox parte 


application for summons.|—KIMBER v. PRESS 

Assocn., [1893] 1 Q. B. 65; 62 L. J. Q. B. 

152; 67 L. T. 515; 57 J. P. 247; 41 W. KR. 

17; 9T. L. R. 6; 37 Sol. Jo. 8; 4 R. 95, 
A 


Act for the legitimation «7 a person who was 
born illcgitimate, but whose parents were 
married subsequently to his birth, is not 
a proceeding which entitles petitioner to a 
hearing in camerd.—Re <A. B.’s PETITION 


, | ion :—Consd. k Co. v. A.-G. 
(1927), 97 I. J. P. 104; ub nom. He ©. D's | Angin sp cqned, Barts of Oak Assurance Oo. v. A 


Part Vil.—Classification of Courts. 


292. Add. Annotation :—Consd. R. v. Central | 802a. Justices.|—ANON. (1523), Y. B. 14 Hen. 8, 


Criminal Court JJ., Lx p. L. C. O., [1925] fo. 16, pl. 3. 
2K. B. 43. Annotations :—Refd. Nector v. Gennet (1596), Cro. Eliz. 466; 


293. Add. Annotation :—Consd. R. v. Central | Marshalsea Case (1613), 10 Oo. Rep. 68b; Butt v. Conant 


ota Court JJ., Bx p. i €.C. [1925] 2 NO. BL ae & Bing. 548; Howard v. Gossett (1845), 


i 


Part IX.—Court of Lord High Steward. 


$15. Add. Citation :—18 State Tr. 441. | read ‘‘ See, also, CRIMINAL Law, Vol. XIV., 


820. After this case for ‘‘ See, also, PARLIAMENT,”’ 


pp. 125, 126, Nos. 965-985.” 
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PART VII. SECT. 3, SUB-SECT. 1. 
sd. Board of Valuation & Revision 
—Under Winnipeg Charter, 8. 341.J— 


PART IX. SECT. 8, SUB-SECT. 1, | & that the decision would affect many 
——-,J—A notice of motion | the hearing of the motion :—Held: 





i 


8. 

i . | for leave to appeal to the Privy Council | (1) the application was made within 
goxice Ne Siete : ae ore was filed & served within fourteen | the time prescribed by rule 4 of the 
NaMEs or Jesus & Mary, [1922] 2 | days after the judgment complained Order-in-Council of Apr. 2, 1909, 
W.W.R. 243: 68 D. L. R. 506,—CAN, | of, but did not come on for heariug | although not heard within 14 days; 


. Local court continued under Local | W2til somo months later. An affidavit | (2) no appeal lay as of right under 


pa filed on behalf of apnct. alleged that the e (2) (a) of the said Order-in-Council, 
ede ee Pa ia cee a coq | construction of certain Acts wes | but the ct. would in its discretion grant 
is the ct, of record, not the officers or | {2Velved in the decision that the | leave under raje 2 (b) upon terms that 
{natrumentalities by whom the juris- | Ju¢sment would cover a great number | appet. should pay the costs of the 


diction was formerly exercised.— | pone individuall 
y exceeding £500, but | TRAN 
Souou, 1927] Fey eT eer vine aggregating a sum exceeding £10,000, | 52N.S. W. W. N, 202.—AUS, 


of claims mado against the appct. | appeal in eu ever ~—BENSON v. RoaD 
SPORT & RarLways Comm. (1935), 


12 


Vol. XVI.—Courts. Cases 329—365a, 


Part X.—The Judicial Committee of the Privy Council. 


329. Add. Annotation :—Refd. R. v. North, Ex p. 
Oakey (1926), 43 T. L. R. 60. 


389. Add. Annotation :—Apprvd. 


Campbell v. 


Pollak, [1927] A. O. 732. 


341. Add. Annotation :—Refd. Campbell v. Pollak; 
[1927] A. O. 732. 


342. Add. Annotation :—Consd. Campbell v. Pollak, 
(1927] A. C. 732. 


344, 


345. 


Add. Annotation:—Retd. Campbell v. Pollak 
(1927), 96 L. J. K. B. 1098. 


Add. Annotation ;—Refd. Campbell v. Pollak, 
[1927] A. O. 732. 


348a. Interlocutory order.|—As a general rule an 


350. 


352a. 


352b. 


352¢. 


355a. 


ommend 


interlocutory order is not a suitable subject 
for review by the Judicial Committee.— 
BEevoy KRISHNA MUKHERJIR v. SATISH 
CHANDRA Girt (1027), 55 L. R. Ind. App. 181, 


Add. Annotation : —Refd. Ware v. Whitlock, 
[1923] 2 K. B. 418. 


Affidavit of service of notice of intended 
application—Necessity for lodging-—Judicial 
Committee Rules, 1925, r. 4.]-—Practicu 
Note, [1925] W. N. 164, P. C. 


Appeal in forma pauperis—When allowed.] 
—A professional man making a substantial 
income & having outstanding book debts 
cannot be said not to be worth £25 within 
rule*8 of the Judicial Committee Ruies, 1425. 
—GRANT v. AUSTRALIAN KNITTING MIL1s, 
Lrp., [1933] W. N. 275; 176 L. T. Jo. 485 ; 
717 L. Jo. 9, P. C. 


Necessity for statement of grounds. ]-— 
PRACTICE NOTE, [1938] W. N. 389, P. C. 





Necessity for statement of prima facie case 


Me ek ee a Et 





PART X. SECT. 1. 


ON A ne te NS lt A em RR tg Oe 


—Appeal against conviction.]—PRAcTICH 
Norn, [1935] W. N. 167; 80 L, Jo. 339, P. C. 


368a, ——.]—By r. 8, sub-r. (1) of the Rules of 


the Ct. of Appeal for Hastern Africa as to 
appeals from the Supreme Ct. of Kenya: 

“The memorandum of appeal shall be 
presented in civil cases within three months 
- -» froin the date of the decree appealed 
against. ...’’ By a judgment delivered 
in the Supreme Ct. of Kenya on Aug. 19, 
1932, applt. was directed to furnish an account 
of his administration of certain trust property. 
No formal decree following upon that judg- 
ment was drawn up until the account had 
been taken & confirmed by the ct. on June 26, 
1933. <A decree was then drawn up on that 
date, & entered, & ante-dated to Aug. 19, 
1932, the date of the judgment. On an 
application by applt. for leave to appeal out 
of time against the decree :—-Held: it was 
the duty of applt., if he wished to appeal 
against the judgment of Aug. 19, 1932, & to 
ensure his appeal being within time, to take 
steps to have that judgment drawn up in the 
form of a decree. Having failed in that duty 
his application was dismissed.— RIBEIRO ¥v. 
SIQUBIRA EF Facuo, [1986] A.C. 800; [1936] 
1 All BK. R. 637; 105 L. J. P.O. 182; 154 
L. T. 473; 80 Sol. Jo. 263, P. C. 


365a. No application to lower court for leave to 


appeal.|—Petition for leave to appeal from 
the decision of a colonial ct. of appeal. No 
application was made by the petitioner within 
fourteen days to the ct. of appeal, as required 
by the rules relating to appeals from the 
Leeward Islands, to grant leave to appeal, 
on the ground that the ct. of appeal was not 
properly constituted to entertain the appli- 








—_ 


321 i. Status of Judicial Committee— 
Adwisers of Crown, }—The Judictal Com- 
mittee sit in the capacity of judges; 
their report is acted on by the Sovereign 
in full Privy Council], so that proceed- 
ings before the Committee are in sub- 
stance strictly judicial, The Judicial 
Committee is not an English body in 
any exclusive sense; it is not a body 
with any location. The Sovereign is 
everywhere throughout the Empire in 
the contemplation of the law e may 
as wel] sit in Dublin, or at Ottawa or 
in South Africa, or in Australia, or in 
India, as in London, & it is only for 
convenience & because the membcra of 
the Privy Council are conveniently {tn 
London that the Judicial Committee 
do sit there.—HvuLL v. M‘'KENNA, 
““ PREEMAN’BR JOURNAL” . FERN- 
rie ey TRAESLIBERI, [1926] I. R. 


PART X. SECT. 2, SUB-SECT. 8. 


348 fi. «A question of pro- 
cedure is not one upon which an appeal 
to the say Council will be enter- 
tained.—A.-G. FOR ONTARIO v. DALY, 
{1924]) A. O. 1011; 94L.J3. P.C.21; 132 
L. T. 210; 40 T. L. R. 814.—CAN, 

af. ipa nlapiaapinied ery to cr a a 
miscarriage in method of computing. 
The Judicial Committee is extremely 
reluctant to interfere with the amount 
of a decree for maintenance unless there 

been some miscarriage in the way 
the amount has been arrived at.— 
ExKRaDESHWARI B asIn cc. Home- 
S8HwWak SineH (1929), 56 L. R. Ind. 
App. 182.— IND. 


sk. Income tax reference.}—Under 





the provisions of sect. 66A (2) of the 
Income Tax Act the right of appeal to 
the Privy Council is restricted to cases 
of appcals from any judgment of the 
High Ct. dolivered on a reference 
made under sect. 66, In any case which 
the High Ct. cortities to be a fit one 
for appeal to His Majesty in Council. 
Before the case can be certifled to be 
a fit, one for appeal, there must be a 
judgment of the High Ct. delivered on 
&® reference made under sect. 66. But 
the stage of a reference made to the 
High Ct. does not arrive at all when 
the High Ct. declines to reguire the 
Comr. to state the case & refor It.— 
GURMUKH Ral v, SECHETARY OF STATE 
Ue (1934), I. L. R.57 All. 306,— 


so. Railway franchise agreement.}— 
A railway franchise agreemnent pro- 
viding for arbn. & appbal to the Ct. of 
Appeal, but not expressly Umit & 
further right of appeal, will not bar 
an appeal to the Privy Council. 
INTERNATIONAL RAILWAY CO. »v.z 
NIAGARA PARKS COMMISSION, (1936) 2 
D.L. R, 405; O. R, 220.—CAN. 


PART X. oe 3, SUB-SECT. 1.-— 


852b 1. Appeal in forma ele nila 

hat costs allowed.}--Petitioner, who 
had been ted special leave to 
appeal to His Majesty in Cvuncil 
against his conviction of murder & 
sentence of death, further petitioned 
for leave to prosecute his appeal in 
forma paupe & asked for an order 
that the India Office should provide for 


the expenses of printing & binding the | 


record & his case, & the fees of counsel 
& solr. to prosecute the appeal. The 


.,) 


India Office did not dispute that 
ee was w pauper, & they agreed 
0 pay for the printing & binding of the 
record & case, but were not prepared 
to pay for his counsel & solr. :—/Teld : 
in view of rulo 8L of tho Judicial 
Committee Ttules, 1925, the order 
asked for in respect of counsel’s & 
solr.’8 fees could not be made.—- 
MANGAL-SINGH v. KING FMPEROR 
(1937), L. R. 63 Ind. App. 75.-—IND. 


PART X. SECT. 8, SUB-SECT. 1.~ 
A. (6). 


861 il. When application 
granted.J}—The Ct. of Appeal has no 
power to extend tho time limited by 
rule 4 of Order in Council on June 4 
1918, for applying for leave to appeal 
to His Majesty in Counc. Since the 
question Involved in the proposed 
appeal (what amounts to “ fraud” 
within sect, 216 of the Land Titles 
Act) was by reason of its great general 
importance one which ought to be 
submitted for decision to His Majesty 
in Council, leave to appeal would have 
been granted had the application 
herein been in time.—HACKWORTH v. 
Barer (No. 2). (1936) 2 W. W. RR. 
622,—CAN. 


sg. Time occupted in prosecuting 
application for revlew—-Addition 
prescribed period.)—~ Appit. allowed 
to add the time occupled by the 
prosecution in good faith of an applica- 
tion for review to the period prescribed 
for preeenting a petition for leave to 
appeal.—-NARIMAN RUSTOMJI MERTA 
vt. HasHAM ISMAYAL VaLaD Haj! 
Kramisa (1924), 1. L. R. 489 Bom. 149. 


rece 


Cases 365a—493. 


373. 


cation. The Lords of the Judicial Com- 
mittee held, that either under protest or 
perhaps without protest, the petitioner might 
have applied to the ct. of appeal of the colony 
without damaging his case, & refused leave 
to Ore aa. p. KENNINGTON (1862), 8 
Jur. N.S.1111; sub nom. Hx p. KENSINGTON 
(1863), 15 Moo. P. C. C. 209; 15 E. R. 478, 


Add. Citations :—sub nom. Ez p. KENSING- 
TON, 15 Moo. P. C. C. 209; 15 E. R. 473. 


388a. —--— ——- When further security ordered. ]— 


CORPORATION AGENCIES, Lrp. v. HOME 
BANK OF CANADA, [1926] W. N. 58, P. C. 


403a. ——-.]—In a suit claiming property by 


427a. 


adoption, one of defts. denied the alleged 
adoption & claimed widow’s maintenance. 
The first ct. found for the alleged adoption 
but decrecd maintenance at a sum less than 
that claimed. The appellate ct. varied the 
decree by increasing the amount of mainte- 
nance, & refused leave to appeal :—Held: 
special leave to appeal should be granted 


limited to the question of the maintenance 
RUPRAO 


allowance. — ANNAPURNABAI _ 2. 
(1924), L. R. 51 Ind. App. 319, P. C. 


Immaterial documents—lInclusion dis- 
approved.|— Documents not material to an 
appeal should not be included in the record. 
If one party wishes a document to be included, 
but the other party cons'.lers it unnecessary, 
the matter should be referred to the High Ct. 
or its registrar. It docs not follow that 
because unnecessary documents have been 
printed in India they should be included in 
the books for the Judicial Committee. It is 
the duty of the solr. in England to make a 
selection of the necessary documents, the 
other papers being ready in case they are 
required. In cases of doubt, the solr. should 
take counscel’s advice, for which purpose, on 
pppncwion being made, a fee will be allowed. 
—SONATON Pan v. GALSTAUN (1927), 54 
L. R. Ind. App. 118; 48 T. L. R. 224, P. C. 





453a. —-—- -——— Of some respondents—Practice 


where parties numerous.}—In an appeal in 
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which there were very numerous resps. whose 
interests were not conflicting, delay in the 
hearing having been caused by the death of 
some of them & the consequent substitution 
& revivor proceedings in compliance with the 
rules, & further similar delay being appre- 
hended from that cause, the Judicial Com- 
mittee ordered & directed (1) that the appeal 
be set down that day against such of resps. 
as had appeared or had been served with 
notice of any Order in Council bringing them 
upon the record; & (2) all questions how 
any other resps. should be proceeded against 
should stand for determination if necessary 
at the hearing of the appea].—ZAaHID HUSAIN 
v. MOHAMMAD ISMAIL (1929), 57 L. R. Ind. 
App. 94, P. C. 


456a. Death of respondent before hearing—-Notice 


to Board after hearing—-Effect on delivery of 
judgment.J—In an appeal to the Privy 
Council against the making of a decree 
absolute in a divorce suit resp. died two 
days before the hearing of the appeal. As 
resp. had not appeared & was not represented 
at the appeal, the appeal was heard in 
ignorance of his death. The Board reserved 
judgment & when the report of the Board 
had been prepared & was ready for delivery, 
the fact of the death of resp. became known : 
—Held: the appeal abated at the moment 
of the death & the reserved judgment could 
not be declivered.—- HODGE v. Manrsu, [1936] 
1 All E. R. 848; 80 Sol. Jo. 364, P. C. 


483a, Form of case—Necessity for sigyature of 


486. 


493. 


one of counsel appearing at hearing.|—-Mon- 
TREAL LIGHT, HEAT & POWER Co. v. MON- 
TREAL (CiTy) (1924), 68 Sol. Jo. 419, P. C. 


Add. Annotations :——Consd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 1553; Green v., 
Weatherill, [1929] 2 Ch. 218. Refd. West v. 
Automatic Salesman, Ltd., [1937] 2 K. B. 398. 


After this case add :— 


For bail—Application to High Court.}]— 
See SuTron v. R., CRIMINAL Law, No. 1410a, 
ante. 


PART X. SECT. 3, SUB-SECT. 1.—B., 


371 fil. .}—An order directing 
a new trial is not a tinal judgment or 
order within Order in Council of 
Jan. 10, 1910, r. 2, & there is conse- 
quently no jurisdiction to grant leave 
to appeal therefrom to tho Privy 
Counci]l.— Black & Whrrr CABs, LT). 
vw. ANSON, (1928) N. Z. L. R. 613.—-N.Z. 


sh. Point sellled by ars decision. ) 
—Where their Lordships of the Privy 
Council have clearly laid down the law 
which is applicable to 4 particular set of 
facta, leave to appeal to His Majesty 
{n Councet] under such circumstances 
would be refused.—MAUNG SHWE AN 
et. Ma THe Nu (1929), LL. R. 7 Ran. 
271.—IND. 


sj. Appeal from refusal to grant habeas 
corpus——-Period of detention expiring 
before appeal can be heard.)—The ct. 
will not grant leave to appval to the 
Privy Council from a decision refusing 
a writ of habeas yan ass where the 
peed of detention will have expired 

efore the appeal can be heard & the 
matter is not of general or public 
importance.—-HAZLETr v. BUTTIMORE 
(No. 2), {1931} N. 4. L. R. 32.—N.Z. 


PART X. SECT. 3, SUB-SECT. 1.—C. 


379 tia. —~-. }+-- BATTLE CREEK 
ToOasTuD CORN FLAKE Co. v. KELLOGG 
TOASTED CORN FLAKE Co., [1924] 2 








Dh. L. R. 1238; 54 0. L. R. 629.— 
CAN. 


389 iia. .j—The ct. 
can, wnder Civil Procedure Code (Act V. 
of 1908), 1908, Ord. 45, r. 17, read with 
Privy Council Rules, 1929, r. 9, enlarge 
the time for furnishing security & 
inaking the deposit, beyond the period 
preseribed by Ord. 45, r. 7.—NILKANTH 
BALWANT Natu t. SHRI SATCHIDANAND 
Vipya NARSINHA BHARATI (1927), 
I. LL. R. 61 Bom. 430.—IND. 


390 i. Form of sercurity.J}—An 
order to furnish security for costs of 
resp. in an appeal to the Privy Council 
in a form other-than cash or Govt. 
Bonds can be made only at the time 
of granting the certificate & not after- 
wards.-—-ARUNACHALA NAIDU v. BALA- 
KRISHNA & Co, (1924), I. L. R. 48 Mad. 


559.—IND. 


sg. Appeal as of right—Conditions. }-— 
If a party is entitled to nppeal to the 
Privy Council as of right, the ct. can 
impose only such condition as the rules 
prescribe.—Re Lyon, LYON v. PUBLIC 
TRUSTER (No. 2), (1934) N. Z L. R. 
Supp. 156; G. L. R. 413.—N.Z. 


PART X. SECT. 3, SUB-SECT. 2. 


427.11. Report on value of subject- 
matter.}—When on a petition to the 
High Ct. for a certificate that a case 
is a fit one for appeal to the Privy 
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Council a question has arisen as to the 
value of the subject-matter & a report 
thereon has been ordered under Ord. 
45,r. 5, the report & full information on 
the matter should be included in the 
record in the appeal to the Privy 
Council.—ANUP MANHTO v. Mira Du- 
ey (1933), 60 L. R. Ind. App. 366.— 


PART X. SECT. 3, SUB-SECT. 5. 

447i. When allowed—Suits involving 
same question.}—Actions brought by 
pltf. against three cos. were based on 
separate contracts, precisely similar 
in form. On an appeal to the Privy 
Counci}, application was made to the 
Ct. of Appoal (B.C.) to comsolidate the 
appeals. Application refused.—Van 

EMELRYCK v0. NEW WESTMINSTER 
CONSTRUCTION & ENGINRERING Co. 
(No. 2) (1920), 29 B. C. R. 60.—CAN, 


PART X. SECT. 3, SUB-SECT. 9.—A. 

487 iv. ---The operation of a 
judgment rectrelnioy defts. from selling 
certain goods under certain trade 
names is not stayed pending an appeal 
of dofts., to the Privy Council, although 
under Privy Council] Appeals Act, 1914, 
ss, 3, 4, upon the perfecting of 
security by defts., execution shall be 
stayed in the orjginal cause.—BaTIrLE 
CREEK TOASTED CORN FLAKE Co. v. 
KELLOGG ToasTED CORN FLAKE Co. 
(1924), 55 O. L. R. 127.--CAN. 





508a. 


535a. 


546a. 


PART X. SECT. 3, SUB-SECT. 10.—A. 


, 3 C. (a) 

. Plead — -}—Th {- 
OS coe es OE! Sy ae 524 fi. 7'0 assess damuges---Remunera- 
tion of agent-—-Quantum 


stress the struct of pleadi too 
we VAP Herpes cs F ie 1 LEVESQUE v. TRUCHON, 





-}—The Code of Civil Procedure does 
not restrict the power of the Judicial Com- 
mittee to admit evidence rejected by the 
High Ct.—ParsoTm™m v. LAL MonHar (1931), 
58 L. R. Ind. App. 254, P. C. 


507. Add. Annotation :-—Refd. Intract v. Intract 


(otherwise Jacobs), [1933] P. 190. 


513a. Official translation.}—The practice of the 


Judicial Committee is to accept an official 
translation.—_ RAJENDRA PRASAD Bose uv. 
GopAL PRASAD SEN. (1930), 57 L. I. Ind. 
App. 296, P. C. 


5382a. ——-.}—The Judicial Committee does not 


sit as a ct. of criminal appeal. It will not 
interfere with a criminal sentence unless there 
has been something so irregular or so out- 
rageous as to shock the very basis of justice. 
—Practick Notre (1932), 48 T. L. R. 300; 
sub nom. MOHINDAR SINGH v. KING EMPEROR, 
69 L. R. Ind. App. 233, P. C. 


-}—It is no part of the functions of 
the Judicial Conimittee, generally speaking, 
to interpret an Order in Council unless it be 
brought before them in the ordinary way of 
appeal. In the present case, however, in 
which a suit had been remitted to the High 
Ct. to assess damages & that ct. had ad- 
journed an appeal in order that the parties 
might apply to the Board to ascertain the 
intention & effect of the Order made, their 
Lordships entertained a petition by resp. 
with that object, though upon the facts the 
declaration prayed for was refused with 
costs. HURNANDRAL FULCHAND v, PRaGDAS 
BUDHSEN, fa p. PRAGDAS BUDHSEN (192), 
L. R. 52 Ind. App. 118. 


-]—It is only in very ex- 
ceptional circumstances that an issue dropped 
in the intermediate ct. of appeal can be 
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Committee are disinclined to 


555. Add. 


PART X. SECT. 3, SUB-SECT. 10.-- 


Vol. XVI.—Courts. Cases 508a—566a 


revived upon appeal to the Privy Council.— 
AHAMATH v. SARIFFA Umma, [1031] A. O. 
799; 100 L.J.P.C. 211; 145 L. T. 650, P. C. 


548a. -—-—-.]—Where it is sought to raise a point 


of law for the first time before a ct. of last 
resort the ct. may exercise a discretion not 
to entertain the point when it would involve 
the consideration of matters of fact with 
which the cts. below were in a more advan- 
tageous position to deal & with which they 
have in fact dealt.-~MooLua (M. IX.) Sons, Lrp. 
(OFFICIAL LIQUIDATOR OF) v. BURJORJEE 
(1932), 48 T. L. R. 279; T6Sol. Jo. 185, P. C. 


651. Add. Annotations :—Refd. Bell v. Lever Bros., 


Ltd., [1982] A. C. 161. Consd. Moolla (M. E.) 
Sons, Ltd. (Official Liquidator) v. Burjorjee 
(P. RR.) (1982), 48 T. L. R. 270; Ley v. 
Hamilton (1984), 151 TL. 'P. 300. 

Annotation: — Consd. Chesebrough 
Manufacturing Co., Consolidated vo. Kudhoos 
(1929), 47 R. P. C. 25. 


566a. Abandoned in effect in lower court.|—An 


Indian patent was granted for “ an improved 
machine for removing the husks & shells from 
mahsoor & the like.” Claim 1 was for “a 
machine for husking tmeahsoor or the like 
comprising a stationary outer casing with a 
rotatable roller mounted on an axial or 
longitudinal shaft therciu said roller having 
a& roughened or other suitable abrading sur- 
face thercon & the outer casing having a 
perforated panel in its lower part mahsoor 
being caused to travel through the machine 
in the annular space between said abrading 
roller & said casing the husks & particles 
ground off the grain being rejected through 
said perforated pancl whilst’ the husked 
grain is delivered through oan opening in the 
end wall of the casing.’ In an action for 
infringement of the patent defts. denied 


i ew ee cee ee ee ee cee te ee mee 


the diversified & cormplleated law. of 
India ae to tenure of land.— SECRETARY 
OF STATR FoR INDIA IN COUNCIL 0. 
RAJA JYOTH PRaAsnan Sinai (1926), 53 


meruit,] --- L. KR. Ind. App. 100.--- IND, 


[1930] 1 


strictly, if fair notice of pltf.’s case has 
been given & issue has been joined on 
an inquiry but faintly adumbrated.— 
SOMESHWAR Dutr vy, TIRBIHAWAN DUTT 
1934), L. R. 61 Ind. App. 224.—IND. 


PART X. SECT. 3, SUB-SECT. 10.—B. 


sk. Documents not produced at 
frial.|}—The Judicial Committee has 
unrestricted power to adinit documents 
Where sufficient ground is shown for 
their not having been produced at the 
{nitial stage of the litigation.—INDRa- 
JIT PRATAP SAHI v. AMAR SINGH (1923), 
L. R. 50 Ind. App. 183.—IND. 


sm. Document in vernacular—Trans- 
lation.)}—When the accuracy of an 
Kinglish translation of a document 
Written in the vernacular language is 
challenged, the Judicial Committee 
ordinarily accepts as correct the 
translation made by a translator 
appointed by a ct. in India & not 
challenged before the judges who had 
dealt with the case. If, however, the 
Judicial Committee is satisfied that 
there is a genuine doubt about the 
correctness of the translation, they will 
remit the matter to the High Ct. in 
India from which the matter has been 
brought for an inquiry, & direct that 
ct., if necessary, to have another 
translation made under the direction 
of the ct. & to transmit it to the 
Registrar of the Judicial Committee.— 
SaRaT CHANDRA Basv v. BISOY CHAND 
MAHATAB MAHARAJADHIRAJ BAHADUR 
(1937), L. R. 63 Ind. App. 77.—IND. 


D. L. KR. 705, P. C-—-CAN, 


529 i. 7'o order new trial.J--Where the 
triul Judge after reserving Judgment 
decided the case in deft.’s favour on 
an issue or plea that had not, through- 
out the proceedings, been raised or 
tried, & on appeal the Ct. of Appeal 
amended the record in favour of defts. 
& dismissed pltf.’s appeal on the point 
discovered by the trial judge, but no 
opportunity bad been given pltfs. of 
dealing with the mutters involved on 
the new basis which the amendment 
established, the Judiciul Committee 
ordered anew trial.—LUiG! AMBROSINI, 
LTp. vw. BakaARreE Bwnxo, [1930] 1 
W. W. R. 63.--~-CAN. ~ 


PART X. seer 8, SUB-SECT. 10.— 

536 v. .J—The Privy Council 
will only deal with the original Issues 
raised at the trial, & cannot consider 
new pleadings & the issues raised 
therein. —BROWN te. Moore, [1924] 2 
D. L. R. 545; affy., 69 D. L. R. 14; 
55 N. S. R. 460.—CAN. 

536 vi. A new contention, 
which involves an amendment of the 
plaint, cannot be entertained. — 
GAJADHAR MAHTON wv. AMBIKA PRASAD 
aay (1925), I. L. R. 47 All. 459.— 

536 vil. -]}—The Privy Council 
declined to entertain an argument 
which had not been presented to, or 
sifted by, the cts. in India, especially 
ag the subject to be decided concerned 


15 











536 viii, ~—-.J—Where a question 
whether minor tinembers of a family 
were bound by a decree ina former sult 
brought by the managing meniber, has 
beon abandoned In the High Ot. it 
cannot be raised before the Judiclal 
Conuntttes, as the question ia one of 
mixed law & fact.—LINGANGOWDA 0. 
BASANGOWDA (1927), 54 L. RR. Ind. 
App. 122.-- IND. 

536 ix. .—-A contention which 
a party to an appeal to the Privy 
Council bas raised at the trial, but not 
upon appeal to the High Ct., cannot bo 
raised by him in the appeal to the 
Privy Council, unless there ure ex- 
ceptional circumstances which make 
it necessary for doing Justice. The 
tule applies whetber the party was 
applt. or resp. in the High Ct.— 
SKINNER v. BANK OF UPPER INDIA, 
ae (1935), L. HR. 62 Ind. App. 115.— 





536 x. ]—S.8. Puiue T. Dopar 
7. DOMINION Bripan Co. (1935), & 
Can. L. Jo. 131.—CAN 

546 ii. .-—A con. 
tention which a party to an appeal to 
the Privy Council has raised at the trial 
but not upon appeal to the High Ct. 
cannot be raised by him in the appeal 
to the Privy Council, unicss there are 
exceptional circumstances which make 
it necessary to the doing of justice. 
The above rule applies whether the 
party was applit. or resp. in the High 
Ct.—SKINNER v. BANK OF UPPER 
Inpia, Lrp, (1935), L. R. 62 Ind. App. 
115.—IND. 








ee 





Cases 566a— 634a. 


infringement & alleged (inter alia) that the 
patent was invalid by reason of prior pub- 
lication in various British & Indian specifica- 
tions. Defts. moved to revoke the patent. 
The trial judges of the High Ct. of Judicature 
at Patna held that the patent was invalid by 
reason of anticipation & want of subject- 
matter & ordered the patent to be revoked. 
Pltf. appealed by leave to the Privy Council : 
—Heid: in the particular circumstances it | 
was not necessary to consider the patent on 
its merits as applt. had admitted that, if 
Martin’s British Specification (No. 5641 of 
1883) was published in India prior to the 
date of his patent, then his patent was 
invalid; & the question to be decided was 
whether applt. could now contend that 
Martin’s Specification was not in fact pub- 
lished in India & was not in law an anticipa- 
tion of the patent; applt. had in effect, 
though not expressly, abandoned that con- 
tention at the trial, & it would be contrary 
to natural justice to alow him to maintain 
a contention not argued in India. 
appeal was dismissed with costs.—GHANS-. 
HAYAM DASJAQGNANIv. RAMNARAYAN GANESH-, 
NARAYAN (1935), 53 R. P. C. 160, P. C. 


578a. -|— Applt. obtained leave to 
appeal conditionally upon entering into a 
bond, & the native agent of applt., who had 
* conducted the litigation, >xecuted a bond on 
his behalf in the presence uf the chief registrar 
of the ct., who accepted it without objection. 
Upon the appeal coming on for hearing, the 
i Norns ct. dismissed it, upon a preliminary 
objection that the authority of the agent to 
execute the bond should have been strictly 
proved. Under the rules of the ct. there was 
power to make any order which was con- 
sidered necessary for doing justice :—Held: 
there had been a failure to do justice between 
the parties, & the case should be remitted to 
be heard, the appellate ct. giving an oppor- 
tunity to prove the authority, if that was 
deemed necessary in the circumstances.— 
Koso Pon v. Arva Fua, [1927] A. O. 693; 96 

L. J. P.O. 121; 137 L. T. 706, P. O. 
-}—-A Chinese resident in Penang 
executed a deed settling a fund upon his 
“sons & grandsons ’”’ equally. Applt. having 
claimed that his father, T., was a ‘‘ son”’ of 
the settlor entitled to share in the gift, an 
inquiry whether T. was legitimate, as being 
& son by a ‘‘t’sip,’? or secondary wife, was 
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585a. 














PART X. SECT. 3, SUB-SECT. 10.-— 


sm. Effect of order—Case remitted ‘‘ to 
the jury.” for assessment of damages— 
Not order for assessment by original 
yg ere hid vw. Wina@ LER, [1926] 1 
. ry R. 678 . 37 B. C. R. 81.—CAN, 


PART X. cele B, ee 10.— 
e a e 
607 {. Afatter of discretion—Evzercised 


App. 145.—IND. 


documents & the 


The .| .. 


manifest error of interpretation com- 
C. (0). mitted.— K AMAKITYA AT RAM_ Vv. 
KusHAL CHAND (1933), L. R. 61 Ind. 


PART X. SECT. 3, SUB-SECT. 10.— 
D. fb) i. 


627 ii. ———.}~—Where In addition to 
the oral evidence, a vita) 
evidence in the case consists of the 


Digest SUPPLEMENT. 


remitted for rehearing, applt. not having had 
an opportunity of adducing certain evidence 
upon which he relied, & because the view of 
the lower ct. that a Christian woman could 
not be a ‘‘t’sip’’ required reconsideration, 
seeing that no ceremony was needed to con- 
stitute that status. Further consideration 
was also needed of the possible jural con- 
ceptions: (a) that a child might be legitimate, 
although its parents were not, & could not be, 
legitimately married; & (b) that a father 
might legitimatise his natural child by a 
mother free to contract a legitimate union.— 
Kuoo Hoor LEonae v. KHOO HEAN KWEER, 
[1926] A. O. 629; 95 L. J. P. C. 943; 135 
L. T. 170, P. C. 


592a. ——~ ———.|—-CHEESEBROUGH MANUFACTUR- 











ING Oo. v. KupHOoos (1929), 46 T. L. R. 95; 
47 BR. P. C. 25, P. C. 
599a. -}—Where, on an_ application 


made ex parte, special leave to appeal had 
been granted on the ground that there was 
a right of appeal under Code of Civil Pro- 
cedure, 1908, s. 110, but it appeared at the 
hearing that sl gece had not that right, the 
Board dismissed the appeal as incompetent, 
resps. having given due notice of the objec- 
tion.—MUKHLAL SINGH v. KISHUNI SINGH 
(1980), 57 L. R. Ind. App. 279, P. C. 


609. Add. Citation :—128 L.T. 10. : 


611a. Matter of terms.]—In default of evidence 

the Judicial Committee will accept the 

decision of the local ct. as to what terms are 

pepe in a particular case, that ct. being 

etter informed on the subject than the Board 

can be.—SUNDER Mur v. Satya KINDER 
SAHANA (1927), 55 L. R. Ind. App. 85. 


-+~Where the trial judge has come to a 
conclusion upon a pure question of fact, 
the appellate tribunal cannot, merely because 
the question is one of fact, & because it has 
been decided in one way by the trial judge, 
abdicate their duty to review his decision, 
& to reverse it, if they deem it ta be wrong ; 
but the functions of the appellate tribunal 
when dealing with a pure question of fact 
in which questions of credibility are involved 
are limited in their character & scope.— 
CALDEIRA (ANTONIO Dias) v. Gray, [1936] 
1 All KE. R. 540; 80 Sol. Jo. 243, P. C. 


-}+—CALDEIRA (ANTONIO Dis) v. GRaY, 
No. 622a, ante. 


622a. 








634a. 

















Judicial Committee is extremely re- 
luctant to interfere with the amount 
of a decree for maintenance unless 
there has been some miscarriage in the 
way the amount has been arrived at.— 
EKRADESHWARI BAHNASIN v. HOME- 
SHWAR SINGH (1929), I. L, R. 8 Pat. 


840.— IND. 

Sp. Evidence of ezperis.J—-In an 
action against a physician for damages, 
professional negligence being alleged, 


art of the 


tted um- 


by Indtan courts.}—The Judicial Com- 
mittee is extremely reluctant to inter- 
fere with the amount of a decree for 
maintenance unlesa there has been 
some miscarriage in the way the amount 
has been arrived at.—EKKRADESHWARI 
BAHUASIN t. HOMESHWAR SINGR (1929), 
56 L. R. Ind. App. 182.—IND. 


sk. Construction of will.}—The Judi- 
cial Committee are slow to disturb an 
interpretation of a provision in a will 
unless they are very clearly satisfied 
that some wrong Pringiple of inter- 
pretation has been applied, or some 


admi 

stances :—Held: their Lordships, like 
the Judges in the Ct. of Appeal, could 
not, in view of that other evidence, 
treat the matter as concluded by the 
judge’s opinion as to the oredibility 
of the oral witnesses. Though it is 
important to give the fullest possible 
weight to the findings of a Judge who 
has seen & heard the witnesses every 
appeal from a judge alone is by way of 
rehearing.— LYBNAR v. NATIONAL BANK 
OF NEW ZEALAND, LTD., {1985] 1 
W. W. R. 625.—N.Z. 


an. Amount of maintenance.}—The 
16 


two conflicting theories were adduced 
by the expert witnesses as to the cause 
of pltf.’a disability. The trial judge 
sitting without a jury accepted the view 
of pitf.’s witnesses & rejected that of 
the witnesses for deft.:—Held: the 
respective theories having been care- 
fully & dispassionately weighed by the 
trial judge & a clear conclusion of 
fact having been reached by him, it 
would not be proker or safe, or in 
accordance with sound practice, to 
reverse that oconclusion.—GRayY vp. 
ones (19386) 1 W. W. BR. 615.— 


649a. Compromise affecting minors.|—Where, in 


658. 


653a. 


an appeal to the Judicial Committee of the 
Privy Council, a compromise affecting the 
interests of minors is submitted for their 
Lordships’ approval, the proposed com- 
promise should be considered by the ct. from 
which the case comes upon appeal & such ct. 
should certify to their Lordships whether 
in their opinion the proposed compromise is or 
isnot in the interests of the minor or minors.— 
SHAIKH SHUKRULLAH v. MUSAMMAT ZOHRA 
Brat, [1936] 3 All E. R. 1011; 653 T. L. BR. 
139; 80 Sol. Jo. 990, P. C. 


Add. Annotation:—Refd. Robins v. National 
Trust Oo., [1927] A. C. 515. 

Applicable to appeals from every court 
in Empire.}—The rule of practice of the 
Judicial Committee that concurrent findings 
of fact will not be interfered with, in the 
absence of very definite & explicit grounds, 
applies from whatever ct. in the HKmpire 
the appeal is made.—-ROBINS v. NATIONAI 
Trost Co., (1927' A.C. 515; 96 L. J. P. Cc. 
84; 1387 L. T.1; 48 T. L. R. 243; 71 Sol. 
Jo. 158, P. C. 





Annotations :—Consd. Pope Appliance Corpn. . Spanish 
auyenT ap & Paper Mills, [1929] A. C. 269. Refd. Paterson 


td. v. Canadian Co-operative Wheat Producers, 


Ltd., [1934] A. C. 538. 


658b. 





-}—Held: it would be a procedure 
contrary to the practice of the Privy Council 
to permit an appeal to succeed where a {ind- 
ing dependent upon a definite fact was agreed 
to by a Ct. of Appeal, & applt.’s claim could 
be defeated on other grounds. The sop2al] 


was dismissed with costs.—GROAT v. HYL20- : 


ELECTRIC POWER COMMISSION OF ONTA)j¢. 
(1929), 47 R. P.C. 1, P. C. 


668a. Separation of joint Hindu family. |—Whethera 


671. 


671a. 





PART X. BECT. 3, SUB-SECT. 10.— 
D. (b) ii. 


650 vi. 
below have concurred in the find 
of fact, the Judicial Committeo 1 


them.—LaING ¢. 
TRouaeTs CoRPN., [1924] 4 D. L. R. 1138. 
—CAN. 


660 vii. 
PORBTATION Co., 
D. L. R. 862.—OAN, 


member of a joint Hindu family has affected a 
separation is a question of fact, & the Judicial 
Committee will not interfere with concurrent 
findings that he has so separated where they 
are supported by evidence.—BAL KRISHNA 


v. RAM KRISHNA (1981), 568 L. R. Ind. App. 
220, P. C. 
Add. Annotation :—Consd. St. Francis Hydro 


Electric Co. v. R., [1937] 2 All E. Rh. 541. 


.-/—In a case where resps. have the 
benefit of concurrent findings of fact in the 
ct. below unless there are special circum- 
stances, the Judicial Committee of the Privy 
Council will not advise His Majesty to inter- 
fere. Applts. contended that as the evidence 
which led to the findings consisted mainly, 
if not entirely, of documentary or historical 
evidence, the true effect of which might well 
be discussed in an appellate ct., the ordinary 
rule ought not to be applied :—Held: if the 
question were that of the construction of deeds 
or other documents, it would be one of law ; 
but the question being as to the effect to be 
given as evidence to certain historical writ- 








650 viii. 








---Where all the cts. 
in accordance 


accept them & not review 
TORONTO GENERAL 


———, ]-—MONTREA 


L TRANS- 
Lap. v. R., [1926] 2 | App. 380.—IND. 


ee 


650 ix. ——.J-—-GROAT v. ONTARIO 
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ew oe: rn 


-}—When in a suit to 
set aside a sale for arrears of revenue 
both cts. in India have found that there 
were no arrears, the Judicial Committee, 
with ita practice as to 
concurrent findings, wil) not interfere, 
although the findings depend upon the 
meaning & effect of somewhat obscure 
revenue records, & are based upon the 
view that the records show payments 
in advance.—NARENDRA NATH DUTTA 
¢. ABDUL Hagm (1828), 66 L. RR. Ind. 


Vol. XVL—Courts. Cases 649a—679a. 


ings the ordinary rule applied.—StT. FRANCIS 
Hypro Execrric Co., Lrp. v. BR., [1937] 2 
ae OG 641; 53 T. L. R. 546; 81 Sol. Jo. 


676. Add. Annotation :—Refd. Robins v. National 


Trust Oo., [1927] A. O. 515. 


679a. Passing-off action—Improper finding of 


fraud. ]—Ditfs. in Nov. 1929, began to sell 
cigarettes in tins of one bundred, which tins 
bore a trade mark of crossed swords in gold 
on a red ground, the words ‘‘ Golden Sword ”’ 
& a price indication 2 for 1, meaning 2 
cigarettes for 1 cent. On the cigarcttes 
themselves was the trade mark of crossed 
swords & the numerals 2 1 printed in red. 
In May, 1931, defts. put upon the market 
cigarettes in packets of ten, which packets 
bore a representation of an ace & a king of 
hearts & the words ‘‘I'wenty One” (that 
hand in Vingt-et-un & also in a Chinese 
game counting twenty-one). Each cigarette 
bore the words “ Twenty One Cigarettes ”’ in 
blue. Pltfs. commenced an action in the 
Supreme Ct. at Singapore & claimed an 
injunction to restrain defts. from applying 
a mark consisting of the words or numbers 
“Twenty One” to containers for cigarettes 
sold by them & from passing off, by using 
such mark, cigarettes not, of pltfs.’ manu- 
facture as & for pitfs.’ cigarettes. Ptfs. 
also claimed the usual other relief. The trial 
judge held that pltfs. had established their 
case, & that they were entitled to the relief 


which they sought. An injunction was 
granted. Defts. appealed to the Ct. of 
Appeal of the Straits Scttlements. The 


findings of fact by the trial judge were 
unanimously upheld & the appeal was dis- 
missed. Defts. appealed. by special leave, 
to the Privy Couneil :---Held : having regard 
to the short time between the appearance in 
the market of applits.’ cigarettes & the issue 
of the writ the action was in effect a quia timet 
action, resps. had never suggested that there 
could be any confusion between the cigarettes 
of resps. & those of applts. so far as concerned 
dealers & distributors to whom such dealers 
sold, that the market referred to in certain 
paragraphs of the statement of claim was 
admittedly that in which the consumer 
bought & not that in which dealers & retailers 
bought; the case was not opened on a 
footing of fraud, & it was doubtful whether 
the statement of claimn would have justified 
such an opening; but there was by the lower 
cts. a finding of fraud although (i.) no plea 
of fraud had been properly raised on the 
pleadings, (ii.) fraud had not been opened, 
& (iil.) no questions had been put to the 
witnesses to suggest that fraud was being 
charged ; there was no evidence on which a 
finding of fraud could be based; the trial 
judge had founded his judgment upon an 








eee concert 


HYDRO-ELECTRIC POWER CoMMIBSION, 
[1930] 1 D. L. R. 481.—CAN. 


650 x. -]—It ig not o cast-iron 
rule that the Judicial Committee willl 
not examine the evidence {n order to 
interfere with the concurrent fin 
of two cts. on a pure question of fact. 
The rule is one of conduct which the 
Judicial Committee has laid down for 
itself, & ig not a rule based on any 
statutory provision.—CaAaNaDIAN Co- 
OPERATIVE WHEAT PRODUCERS, LTD. 
v. PATERSON STEAMSHIPS, Lrp., (1935] 
iW. W.R. 5.—OAN. 





Enciiso snp Empire Dicest SuppLEMENT. 


Kumar Das (1931), 47 T. L. BR. 274; 58 
L. R. Ind. App. 141, P. C. 
690. Add. Annotation :—Consd. fe Transferred 


Cases 679a—790. 


inaccurate statement of the evidence; this 
finding of fraud had coloured the minds of the 
judges when dealing with the question of 


likelihood of confusion in the relevant market; 
that in these circumstances the Board ought, 
notwithstanding concurrent findings of fact 
by the cts. below, to reconsider the possibility 
of confusion; upon such reconsideration 
likelihood of deception had not been proved ; 
& the appeal be allowed with costs.— 
UNITED Kinapom ToBacco Co. (1929), Lrp. 
v. MALAYAN TOBACCO DISTRIBUTORS, LID. 
(1933), 51 R. P. O. 11, P. C. 


684a. Reasons for—-Whether read.]—The reasons 


685. 


685a. 


775. 


776. 


779. 





PART X. aha Mae SUB-SECT. 10.— 


680 i. Want of prosecution—Juris- 


for a judgment of the Judicial Committee 
are not read as of course, but only on the 
application of counsel for special reason, or 
at the desire of a member of the Board. 
The printed reasons are handed to the 
parties & the Press, leaving eounsel to ask 
any questions necessary at the mid-day 
adjournment or at some other convenient 
time.——PRACTICE Note, [1922] W. N. 169. 


Add Annotation :—Cenerally, Consd. Re Trans- 


ferred Civil Servants (Ircland) Compensation, | 701a. 


[1929] A. C. 242. 

—-——,]——-The Judicial Committee of the 
Privy Council has jurisdiction to recommend 
the alteration of a former Order in Council 
on the ground that, by inadvertence, it did 





not give effect to the inte ation of the Board | 774. 


judgment. — Rar 


as expressed in their 
UDAY 


JATINDRA NATH CHOWDHURY wv. 


Civil Servants (Ireland) Compensation, [1929] 
A. ©. 242. 


690a. Add. Annotation :—Consd. Re Transferred 


Civil Servants (Ireland) Compensation, [1929] 
A.C, 242. 


690b. ———.]—-There is no inherent incompetency 


698. 


in the Judicial Committee of the Privy 
Council to order the rehearing of a case which 
has already been decided by the Judicial 
Committee, even where a question of a right 
of property has been involved, but such an 
indulgence will only be granted in very ex- 
ceptional circumstances.—Re TRANSFERRED 
CIVIL SERVANTS (IRELAND) COMPENSATION, 
[1929] A. C. 242; sub nom. Re Inisu CIVIL 
SERVANTS, 98 L. J. P. C. 39; 140 L. T. 254 ; 
sub nom. Re ARTICLE X. OF ARTICLES OF 
AGREEMENT FOR TREATY BETWEEN GREAT 
BRITAIN & IRELAND, 45 T.. L. R. 67, P. CO. 
For existing citations read, ‘‘ As reported in 
86 L. T. 506, at p. 507.” 

-}—Where there has been 
unexplained delay in proceedings a successful 
applt. to the Privy Council may be refused 
costs.—Lovis Dreyrus & Co. v. ARUNA- 
CHALA AyyA (1981), 58 L. KR. Ind. App. 
381, P. C. 

After this case add :— 

.}—See, now, Judicial Com- 
mittee Rules, 1925, r. 81. 























Part Xl.—-The Supreme Court of Judicature. 


In the cross-reference before this case for 
** Judicature Acts, 1873 (c. 66) to 1902 
(c. Sl) ”? read “ Judicature (Consolidation) 
Act, 1925 (c. 49); Administration of Justice 
Act, 1928 (c. 26). 

Add. Annotation :—Refd. R. v. Edwards, 
kx p. Welsh Church Temporalities Comrs. 
(1938), 49 'T. L. R. 383. 

Add. Annotation :—Apld. Horrell v. St. John 
of Bietso, [1928] 2 K. B. 616. 


re no ate er 








781. 
784. 


Add. Annotation :—Refd. Ideal Films v. 
Richards, [1927] 1 K. B. 374. 

Add. Annotation :—As to (1) Refd. Campbell 
v. Pollak, [1927] A. C. 732. 


786. Add. Annotation :—Refd. Lowe v. Bentley 


789. 
790. 
Cct.—LYSNAR v. NATIONAL BANK OF 


(c). NEW AEALAND, LTD. (No. 3), [1935] 
N. Z. L. R. 756.—N.Z. 





(1928), 44 T. L. R. 388. 
Add. Annotation :—Refd. Earle v. Hemsworth 
R. D. C. (1928), 140 L. T. 69. 
Add. Annotation :—Refd. 
[1926] P. 185. 


The Fagernes, 





—. 





case.)—Resps., who did not appear, 
but had lodged a case, alowed costs 
up to the date of doing 80.— GAJADHAR 
MAHTON ©. AMRIKA PRASAD TIWARI 


diction of Court of Appeal orer costs.}— 
CLEAVE wv. MCDONALD, [1927] N. Z@. 
L. R. 433.—N.Z. 


PART X. SECT. 8, SUB-SECT. 11. 

ti. —— ——.]—Ilf exccution in the 
Supremo Ct. is required in respect of 
an order of His Majesty in Connell made 
in respect of an appeal from a judgment 
of the Supreme Ct. or Ct. of Appeal, 
an allocatur under tho Ct. of Appeal 
seal ombodying a certificute that the 
judgment of the Privy Council has heen 
filed in the Ct. of Appeal should be 
endorsed on a true copy of tbe King’s 
Order & filed in the Supreme Ct., 
whereupon, in terms of r. 27 of the 
Privy Council Rules, oxecution can 
issue without any further entry of 
judgment. There is no power in the 
Supreme Ct. to ordera stay of oxecutton 
on such a judgment except in exercise 
of its inherent jurisdiction, which, 
after jude ment, must, if at all per- 
missible, be exercised only in the 
clearest cases involving impropriety 
or grave abuse of the procedure of the 


tii. —— Against legal representatives 
of respondents. |\—Where some of rosps. 
in the appeal before the Privy Council 
were dead, & their legal representa- 
tative had not been brought ou the 
record when the appeal was heard & 
judgment delivered by the Privy 
Council:—Held: the decree against 
them was not a nullity under Judicial 
Committee Act, 1833, 8s. 23.—KALYANI 
PILLAI vt. THIRUVENKADASWAMI AY- 
TAN (1924), 1. L. R. 47 Mad. 618. 


¢ ili. Order directing restitution. ]— 
Where an application is made to obtain 
restitution as the necessary result of an 
order of His Majesty in Council, that 
application must bo taken as one to 
** enforce ’’ an order in Council & will 
be governed by Art. 183, & not by the 
general Art. 181 of Indian Limitation 
Act, 1908.—SoOHAN BIBI v. BAIJNATH 
Das (1928), I. L. R. 50 All. 767.—IND. 


PART X. SECT. 8, SUB-SECT. 13.— 
A. (a) i. 
719 ii. Not appearing but lodging 


18 








(1925), I. L. R. 47 All. £459.—IND. 


PART X. SECT. 3, SUB-SECT. 13.— 
A (0). 


am. Out of sum deposited as security 
——-Order for payment to solicitors.)— 
Solrs. in Kngland may, iA a proper 
case, obtain from the High Ct. an order 
for payment to them of moneys 
deposited in the High Ct., as security 
for their clients’ costs of an appeal to 
the Privy Council.—BIKRAMKISHORE 
MANIKYaA v. ALI AHMAD (1930), I. L. R. 
58 Cale. 1034.—IND. 


PART XI. SECT. 2, SUB-SECT. 1.— 
A. (a). 


sp. To hear aclion.J|-——A Judge of the 
te be Ct. may direct the whole of a case 
which comes before him for hearing to 
be argued before the Full Ct.—STaTe 
OF NEW SOUTH WALES v. COMMON- 
WEALTH (1926), 38 O. L. R. 74.—AUS. 


809. 


816. 


819. 


820. 


827. 


831a. 


834a. 


Add. Annotations: — Refd. Rackham v. 
Tabrum (1923), 129 L. T. 24; Millensted ». 


Grosvenor House (Park Lane), Ltd., [193 
K. B. 717. eee 


To cross-reference before this case add “ See 
S. C. J. (Consolidation) Act, 1925 (c. 49), 
ss. 24, 26.” 


For cross-reference at head of this section 
read ‘‘ See, now, S. C. J. (Consolidation) Act, 
1925 (c. 49), 8. 56 (2).” 


For cross-reference at head of this section 
read ‘* See, now, S. C. J. (Consolidation) Act, 
1925 (c. 49), 5. 56 (1).” 


For cross-reference before this case read 
“* See, now, S. C. J. (Consolidation) Act, 1925 
(c. 49), s. 56 (3).” 

Add. Annotation :—Refd. Capron v. Capron, 
[1927] P. 243. 


~]—When a judge adjourns a 
chambers summons into ct. under R. S. C., 
Ord. 54, r. 22, & does not direct that it is to 
be heard in ct. as shambers, the matter is in 
ct. for all purposes & is open to the press.— 
HARDIE & LANE v. OHILTERN (1927), 96 
L. J. K.B. 773; 43 T. L. RB. 477; on appeal, 
[1928] 1 K. B. 663; 96 L. J. K. B. 1040; 138 
L. T. 14, C. A. 


——.]—HarpDIE & LANE v. CHILTERN, 
No. 83la, ante. 











840a. To order amendments—Judge trying causes 


865. 


889. 


891. 


PART XI. SECT. 2, SUB-SECT. 3. 


bt. 


voidable or void 
KENNEDY (1860), 2 Gr. 80.—CAN. 

sw. To try validity of will—Important 
Guestions involved—Transfer of action 
from surrogate 


in short cause list.|—Although it may be a 
condition precedent to the master’s juwer 
to order a cause to be tried in the skort, 
cause list, that the claim specially indorsec 
on the writ should be for a liquidated demand, 
vet when once he has made the order giving 
leave to defend, & has ordered the cause to 
be put in the short cause list, there is no 
restriction whatever on the powers of the 
judge to order such an amendment as he is 
authorised to make under the rules of ct. 
The judge trying causes in the short cause 
list has the full powers of amendment that 
are given to him by the rules of ct. as though 
he were hearing the cause in the ordinary list. 
—THOMAS v. ALDERTON, LTp., [1928] 1 K. B. 
638; 07 L. J. K. B. 259; 138 L. T. 815, C. A. 


Add. Annotation :—Refd. Capron v. Capron, 
{1927] P. 243. 


For cross-references before this case read 
‘“ See, now, S. C. J. (Consolidation) Act, 1925 
(c. 49), ss. 6-8.’’ 


For cross-references before this case read 
‘* See, now, S. C. J. (Consolidation) Act, 1925 
(c. 49), ss. 26-29.”’ 


eee 


To rescind patent—Alihough 


at law.|}—MARTIN v. 


court.}—-Where the 


Vol. XVI.—Courts. Cases 809—949a. 


895a. Enforcement of undertaking given to Court 


902. 


903a. 


904. 
908. 
912. 
915. 
919. 

| 


' 
{ 925. 


944. 


of Appeal.]—The Ct. of Appeal have juris- 
diction to deal with the enforcement of an 
undertaking given to that ct.—JONESCO Uv. 
EVENING STANDARD Co., Lrp., Re AN 
UNDERTAKING BY WINGFIELDS, TiALsE & 
TRUSTRAM, [1932] 2 K. B. 340; 110 L. J. 
K. B. 447; 147 L. T. 49, C. A. 


Add. Annotation :—Folld. Re Carroll (1930), 
47 T. L. R. 20, 


-J}—The Ct. of Appeal has no 
original jurisdiction in habeas corpus, & where 
an appeal is brought from a refusal of a 
Div. Ct. to give leave to issue a writ of 
habeas corpus the fact that the matter of the 
appeal is habeas corpus will not prevent the 
Ct. of Appeal from making an order requiring 
security for the costs of the appeal to be 
given if applt. is an impecunious person.— 
Re CARROLL, [1931] 1 K. B. 104; 100 L. J. 
K. B. 62; 144 L. T. 154; 47 T. L. . 20; 
74 Sol. Jo. 770, C. A. 


Add. Annotation :—Consd. Rodriques v. Bake- 
well & Salmon, [1934] £ K. 1. 668, 


Add, Annotation :—Retfd. Rodriques v. Bake- 
well & Salmon, [1981] 1 K. LB. 668. 


Add. Annotation :——Consd. Butcher Wetherly 
& Co. v. Norman, [1084] i K. B. 475. 


Add. Annotation :—Apld. Smith v. Tsakyris 
(1929), 167 L. T. Jo. 92. 

Add. Citation :—sub nom. R. v. ILLINGWORTH, 
32 W. R. 451. 

After this case add ‘ See, now, Judicature 
(Consolidation) Act, 1925 (c. 44), 8. 25.” 


8. we. 
Add. Annotation :—Consd. Bowater & Sons, 
Ltd. v. Davidson’s Paper Sales, Ltd., [1036] 
1 All FE. I. 110. 
Add. Annotations :-—Refd. Davey v. Robinson, 
[1923] 1 K. B. 5638: Shrager uv. Dighton, 
{1924] 1 K. B. 274. 








| Sect. 5.—OFFICERS AND CENTRAL OFFICE 


(Vol. XVI., p. 189). 


Add the following case :— 


949a. Officer—Right to institute sult---Personal 


———- 


they could be more effectually tried 
& disposed of in the ct. of chancery 
than in the surrogate ct. an order for 
removal wax made.— te ECCLES (1865), 
1 Ch. Ch. 376.—CAN, 


PART XI. SECT. 2, SUB-SECT. 6.—-A. 





interest.|—It is against public policy to 
allow an officer of the ct. to institute suits, in 
the conduct of which he may have a direct 
personal interest.—HOSANNA ARATHOON 
KERAKOOSE v. SERLE (1844), 3 Moo. Ind. 
App. 329; 4 Moo. P. C. C. 459; 18 BK. RR. 
523. 


nee ttle nen ea teen ean aen Seen a MEE TyTeY Pee mereNeTts Soe weRETENET OTT SAT OT” 1 OY ARNRRENRI * megeAneticinm Aneta 
ae. heh pte ame on 





no inatter how such applications may 
be commenced; nor have they juris- 
diction to refer such ae to a 
judge of the BK. B. The office of 4 
master or local master in Saskatchewan 
is to be distinzulshed from that of a 
master in KMngland & from that of a 
county ct. judge exercising jurisdiction 


validity of a will relating to both real 
& personal estate was in dispute, the 
personal property being worth, at 
cast, £2,000, & it was sworn & not 
denied that the questions to be deter- 
mined were of such importance that 


sy. Local mastera—J urisdiction of ,|\— 
Local masters have no authority to sit 
ov the final hearing & adjudge the 
merits on applications to the suminary 
jurisdiction of a judge of the K. B 
over exors., administrators & trustees, 


19 


as @ local Judge of the Superior Ct. in 
those Provinces in which he is appointed 
a local judge.—LoRcu v. OLAON (Sask.), 
(1928] 1 D. L. R. 365; [1927] 3 W.W.R. 
780.—CAN. 


31* 


Cases 954—1053. 


954. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


Part XVI.—Consular Courts. 


Add. Annotations :—Refd. Rudd v. Rudd, 
rare Ls 72; Bartlett v. Bartlett, [1925] 


956a. ——~ ———- To make declaration as to validity 


Anno 


of divorcee—Granted on grounds not authorised 
by English “held atin & his wife, applt., 
who were British subjects of the Jewish 
religion & resident in Egypt, were divorced 
by the Grand Rabbinat at Alexandria in 
accordance with the Jewish religion, but upon 
grounds which would not have supported a 
decree for divorce according to English law. 
Applt. brought an action against resp. in the 
Supreme Ct. for Egypt for a declaration that 
the divorce was effectual to dissolve the 
marriage. The Order in Council of 1910, by 
which civil jurisidiction over British subjects 
was conferred, provided by art. 90 that ‘‘ in all 
matters relating to marriage, inheritance, or 
other questions involvin 


belonging to non-Ohristian communities} 
recognise & apply the religious law or custom 
of the persons concerned.” Art. 103 con- 
ferred ‘‘ all such jurisdiction in matrimonial 
causes, except the jurisdiction relative to 
dissolution or nullity or jactitation of mar- 
riage, as for the time ais belongs to the 
High Ct. in England’ :—Held: applt. was 
entitled to the declaratory decree which she 
sought.—-SAsson v. SASSON, [1924] A.C. 1007 ; 
04L.J3.P.C.183; 182 L. T. 168, P. C. 

tation :—Refd. Bartlett v. Bartlett, (1925] A. O. 377. 


956b. ——- ——— To try action for damages for 


97 


014a 


breach of contract—Breach in England.}— 
By the Ottoman Order, 1910, the jurisdiction 
of the Supreme Ct. thereby established 
extends, as regards Egypt, to, so far as 
material: ‘ (i) British subjects, as herein 
defined, within the limits of this Order. 
(ii) The property & all personal & proprietary 


religious law or’| 
custom the ct. shall, in the case of persons’ 


rights & liabilities within the said limits of 
British subjects, whether the said subjects 
are within the said limits or not.”” Rules of 
ct. made under the order contain a provision 
for substituted service, but none for service 
out of the jurisdiction. Applt., a British 
subject resident in England, contracted in 
England to buy from resp., who was resi- 
dent in Egypt, a concession granted by the 
Egyptian Govt. in connection with irriga- 
tion, & for the employment of resp. in 
Egypt. Applt. repudiated the contracts by 
a cable despatched from England: Resp. 
issued a writ in the Supreme Ct. for Egypt 
claiming damages from applt. for breach of 
the contracts, & obtained an order for sub- 
stituted service in Egypt :—Held: the cable 
repudiating the contracts having been des- 
patched in England, the breach took place 
there, & the Supreme Ct. had no jurisdiction 
in the case.—MARTIN v, Strout, [1925] A. C. 
359; 94L. J. P.C. 71; 182 L. T. 673: 41 
T. L. R. 176, P. O. 


9692. —— Transfer of jurisdiction—Effect of 


Treaty of Peace (Turkey) Act, 1924 (c. 7).J— 
Petitioner, the wife of a British subject 
domiciled in Turkey, obtained in His Britannic 
Majesty’s Supreme Ct. for the Dominions of 
the Sublime Porte (Matrimonial Jurisdiction) 
a decree nist for a divorce on the ground of her 
husband’s adultery. In consequence of the 
ratification of the Treaty of Lausanne the 
above ct. ceased to exist before the decree was 
made absolute :—Held: by virtue of the 
combined effect of the above Act, art. 16 of 
the Convention between Turkey & Great 
Britain of the same date as the Treaty, & art. 
2 of the Treaty of Peace (Turkey) Order, 
1924, the Divorce Division of the High Ct. 
had jurisdiction to make the decree absolute. 
—SEAGER v. SEAGER, [1925] P.105; 94 L. 7. P. 
66; 183 L. T. 319; 69 Sol. Jo. 724. 


Part XVII.—Forest Courts. 


4a, Court books—Duty of clerk to produce for inspe 
424; 8J 


ction.J—A.-G. v. Brown (1844), 2 L. T. O. S. 
711. 


Part XXIl.—Palatine Courts. 





(1885), 29 Sol. Jo. 682. 


——,.]—DYKE v. STEPHENS 1016. For cross-reference after this case read 
‘* See, now, S. C. J. (Consolidation) Act, 1928 
(c. 49), s. 28.” 


Part XXIIl—Borough and Local Courts of Record. 


1024a. S. P. PENDRED v. CHAMBERS (1591), Cro. 


Annotation :—Refd, Goodson v. Duffield (1612), Cro. Jao, 313. 
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Eliz. 256; 78 E.R. 612. 


1058. To the -reference before this case add 


‘¢ s Liverpool Corporation Act, 1921 (c. Ixxiv), 
, 224~263.”' 


Vol. XVI.—Courts. Case 1128. 


Part XXV.—Judicial Commissioners. 


1126. Add. Annotations ‘—Refd. Salisbury & 2 K. B. 566; Port of London Authority v. 
Fordingbridge District Drainage Board v. Canvey Island Comrs. (1931), 101 L. J. Ch. 
Southern Tanning Oo. (1920), Ltd., [1927] 63. 


COUSIN. 


See DESCENT ; WILLS. 


COVER. 


See Stock EXCHANGE. 


COWS. 


See ANIMALS; DistTrEss ; PusLic HEAttu. 


CREAM. 


See Food AND DRuGs. 


GREW. 


See MASTER AND SERVANT; SHIPPING. 


21 


ENGLISH AND EMPIRE DiGEst SUPPLEMENT. 


CROSS-EXAMINATION. 


See EvimDENCE. 


CROWN COLONY. 


See DEPENDENCIES & DOMINIONS. 
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25. 


35. 


46a. 


52. 


75a. 


Vol. XVI. Cases 25—316. 


CROWN PRACTICE. 


Part 1.—Proceedings on the Revenue Side of the King’s 


ry 


Add. Annotation :—Consd. A.-G. for Isle of 
Man v. Moore, [1938] 3 All E. R. 268. 


Add. Annotation,:—Consd. Toronto (City) 
Corpn. v. R., [1932] A. C. 98. 

Bail to answer & pay penalties—Liability of 
sureties.|}—Where a person is proceeded 
against in the High Ct. by writ of capias, 
under Customs Consolidation Act, 1876 
(c. 36), s. 247, for the recovery of penalties 
for offences against the Customs Acts he 
shall be bound to answer & pay all the 
penalties sued for with two or more sureties 
who shall be jointly & severally sufficient 
for the amount of the bail indorsed on the 
writ.—Re ATTFIELD (1924), 93 'L. J. K. B. 
1064. 

Add. Annotation :—Refd. Brooks Wharf & 
Bull Wharf, Ltd. v. Goodman Bros., [1936] 
1 All E. R. 258. 

Writ of subpcna—Service out of the juris- 
diction—Effect of R. S. C., Ord. LXVIII., r. 3.] 
—Held: R. 8. C., Ord. XI., is not a prohibi- 
tory order but one extending the jurisdiction 
of the ct., & therefore, though made applicable 


to proceedings on the Kevenue side of t+ | 


King’s Bench Division by R. S. C., Ord. 
LXVIII., r. 3, it did not abrogate the right 
conferred by Crown Suits Act, 1865 (c. 104), 
s. 37, to serve a writ of subpcena on a British 
subject out of the jurisdiction without the 
leave of the ct.—A.-G. v. PRossor, [1938] 
2 K. B. 531; [1938] 3 All Hd. Rk. 82; 107 
L. J. K. B. 643; 159 L. T. 275; 64 7T. L. R. 
933 ; 82 Sol. Jo. 483, C. A. 


155a. Land held in trust for debtor.]—If one in- 


Annotations :—Refd 


debted to the king for customs by covin. 


enfeoff his friend of lands purchased with 
the king’s money, himself taking the profits ; 
it shall be seized into the king’s hands until, 
etc.—D&E CHIRTON’S CASE (1558), 2 Dyer, 
160; 73 EB. R. 349. 

ore Case (1623), Godb. 289; R. 


v. Smith (1810), Wight. 34. 


PART I. SECT. x SUB-SECT. 4.— 


sa. Power of court to give relief to 
repped ey v. BoNTER (1843), 6 O. S. Michaelmas term, 18 


Deft. 


23, 


certain documents, 
alleged, that the reversion was vested 
in the Crown. The ct. allowed him 


| 
| 


166. 


240a. 


Bench Division. 


Add. Annotation :—Refd. Food Controller v. 
Cork (1923), 130 L. T. 1. 

Bilis of exchange—Transmitted from 
abroad by foreign agents.|—IR. v. HUNTER 
(1817), 4 Price, 258; 146 KE. R. 457. 





246a. Rights of landlord—Not entitled to payment 


from sheriff of rent due before writ.)—R. v. 
Dre Caux (1815), 2 Price, 17; 146 E. R. 7. 


246b. —-— Subsequent arrears of rent-—Goods kept 


248a. —~— 


293. 


locked up by sheriff for long time.]—The ct. 
refused to interfere, so far as to order the 
effects to be sold, & the rent in arrear to be 
paid out of the produce.—It. v. Lim (1818), 
6 Price, 19; 146 EB. R. 729. 


.|—R. v. Brnai am (1831), 2 Or. & J. 
130; 2Lyr.46; 11.5. Ex. 62; 149 B. BR. 55. 


Add. Annotation :—Refd. Re Wells, Swin- 
burne-Hanham v. Howard (1932), 48 'T. L. R. 
617. 





298a. Secret profits received by agent of Crown.|— 


308. 


309. 


313. 


316. 


from time to time obtained 
further time to plead, & on Apr. 15, 
1833, pleaded the general issue. 
of trial was served for the 


sittings after 
37; & the trial 
was poor at the instance of deft. 
On Jan. 1838, deft. discovered 
showing, as he 


An English information will lie against a 
servant employed by tho Crewn in making 
confidential inquiries, in respect to secret 
protits alleged to have been made in the course 
of his employment.—A.-G. v. GopDARD (1029), 
98 L. J. K. B. 743; 45 T. La. RB. 6095; 73 
Sol. Jo. 514. 


Add. Annotation :—Apld. Chowood v. Lyall, 
[1929] 2 Ch. 406. 


Add. Annotation :—Refd. Robinson v. South 
Australia State (No. 2), [1931] A. C. 704. 


Add. Annotation :-—-Refd. Re Kent Coal Con- 
cessions, Burn v. The Co., [1923] W. N. 328. 


After cross-refs. following this case add :— 


SucT. 7.—WRIT OF SUMMONS. 


For Crown debt.]—-See Administration of 
Justice (Miscellaneous Provisions) Act, 1933 
(c. 36), 8. 4. 


PART I. SEOT, 1, SUB-SECT. 4.-—C. (d). 
‘ .}—fR. ». WATRON 
(1528), N. B. Dig. 447.—-CAN. 


PART I. SECT. 2, SUB-SECT. 1. 


sd. Lffect o writ --- On accrual of 
prerogative rights. |}—Prerogative rights 
which might accrue to the Crown by 
virtue of a writ of extent are dependent 
upon the issue of the writ itself. As 


RE REIN Hire ae 


Notice 


PART I, SECT. 1, SUB-SECT. 4.—C. (6). 


sh. General issue pleaded—Subsequent 
roe of Crown's title to reversion— 
awal of plea—Costs.}—In an 
information of intrusion, the rule to 
Plead was served on Nov. 21, 1832. 


to withdraw the plea of the goneral 
issue, & plead his title specially, upon 
payment of all costs incurred by the 
Crown, consequent on the plea of the 
general issue,—A.-G. v. LANGFORD 
(LORD) (1838), 2 Jo. Ex. Ir. 619.—IR. 


23 


it was too late to issue the writ :— 
Held : there was no direct liability to 
the Crown by the insolvent co.-—die 
EXCELSIOR ELECTRIC DAIRY MACHIN- 
ERY, Lrp., {1923} 3 VD. L. RR. 1176; 
520.L. R. 225; 2C. B. R. 599.—OAN. 


Cases 819—3538a. 


820. 
822. 


822a. ——— 


R. (1927), 11 Tax Cas. 730 ; 


ENguisH AND Empire Diaest SUPPLEMENT. 


Part Il.—Petition of Right. 


319. Add. Annotations :—Refd. Constantinesco v. 


Buckland v. R. 
(1933), 102 L. J. K. B. 404. 


WESTERN Ry. Co. oF IRELAND, [1925] A. C. 
154; 04L.J.K. B. 772; 133 L. T. 568; 41 
T. L. R. 576; 69 Sol. Jo. 744, H. L.3 revag. 
S. C. sub nom. Great} Southern & Western 


Ry. Co. of Ireland v. R., [1924] 2 K. B. 450, 


Add. Annotation :—Retd. Badman v. R., 
{1924] 1 K. B. 64. 
Add. Annotations :—Distd. QGilleghan v- A. 


Minister of Health (1931), 47 T. L. R. 489. 
Refd. Rowland v. Air Council (1923), 39 
T. L. R. 228. 

——— Ministry of Health.}—By 
Ministry of Health Act, 1919 (c. 21), s. 7 (1), 
‘‘The Minister may sue & be sued by the 
name of the Minister of Health, & may 
for ty ial ot be described by that name ’’: 
—He this provision does not enable an 
action to be pegs it against the Minister for 
alleged breach of a contract made by the 
Minister as a servant of the Crown, & the 
proper remedy is against the Crown by 





333. 


839. 


847. 


851. 


Add. Annotation :—Refd.’ A.-G. for Ontario v. 
re ae Gold Mines Co. (1926), 95 L. J. P. C. 
17. 


Add. Annotation :—Refd. Buckland v. 
(1933), 102 L. J. K. B. 404. 


Add. Citation :—15 Asp. M. L. O. 574. 


Add. Annotation :—-Refd. Brocklebank v. R., 
[1925] 1 K. B. 682. 


Add. Annotation :—Distd. A.-G. for Straits 
oe v. Pang Ah Yew, [1925] A. O. 


R. 


petition of right.—GILLEGHAN v. MINISTER 852. Add. Annotations :—As to (1) Distd. A.-G. 

OF HEALTH, [1932] 1 Ch. 86; 101 L. J. Ch. . for Straits Settlements v. Pang Ah Yew, 

81; 146 L. T. 231; 47 T. i R. 439. [1925] A. C. 555. Refd. saan v. Downie, 

823. Add. Annotation :—Refd. Re Mason, [1928] [1923] A. C. 691; Badman v. R., [1924] 1 

Ch. 885. K. B. 64; Buckland v. R, (1933), 102 L. J. 
328a. Claim against Dominion.}—A etition of K. B. 404. 

, Tight cannot be brought in the High Ct. of 358a. —-— —— Detinue.]—I should like to express 


Justice of England which has for its object 
a judgment against the Crown, which is to 
be satisfied out of the Exchequer of a 
Dominion.—A.-G. v. GREAT SOUTHERN & 


my own view that a petition af right les 
against the Crown in respect of goods wrong- 
fully detained by its servants (MCCARDIE, J.). 
—BUCKLAND v. R., [1933] 1 K. B. 329; 49 


PART II. SECT. 1. 


817 1. Purposes.}—Upon petition of 
right there is no power in the ct. to 
compel the Crown to make a grant of 
land.—KEEWATIN POWER Co., LTD. 
vw. KEEWATIN FLOUR MILLS Co., LTD., 
KERKEWATIN POWKR Co., LID. v. LAKE 
OF THE Woops MILLING Co., LTD., 
Nery ne L. R. 631; 59 O. L. R. 


817 li, ——.]-—Qu.: whether a peti- 
tion of right. lies to teat the constitu- 
tionality ‘of a car eaan statute.— 
LOVIBOND vw. G. T. R. N. R., & 
'A.-G. FOR CANADA, ho 1D. L. R. 
oe . aie (1933) 4D. L. R. 425; O. R. 


317 iii, Purposes.|—Except in cases 
specially provided for by statute, 6.g. 
t o provision of the Finance Act of 
1894 (Imp.), 8. 10, for the recovery back 
of estate duty, the only way by which 
a subject is enabled to obtain back out 
of the hands of the Crown either land, 
money or goods, upon which the Crown 
has, rightfully or wrongfully, laid } 
hands, is by a petition of right ; 
where, as in the present Cees 
declarations are sought as foundations 
upon which to base a claim that the 
Crown Is wrongfully holdi money 
which of right belongs to pltf. the ct. 
has no jurisdiction to make such 
declarations excopt as incidental to 
a claim which can only be the subject 
ae & pecties of right.—RoyYaL TRoustT 
A.-GQ, FOR ALBERTA (NO. 8), 
[ada6) 9 W. W.R. 337; 4D. LR. 98. 


petition of right 
is not an appro priate remedy for 
obtaining a eciaratory judgment 
against the Crown.—SMITH wv. A.-G. 
non ONTARIO (1922), 52 O. L. R. 469.— 


ef. Claim fabs Crown-—W hat 
amounts to.}—Applt. was the registered 
holder of certain preference & common 
atock of the Grand Trunk Ry. Co. of 
Canada. By virtue of legis ation & 
orders in council, the whole of such 








see 





stocks were vested e the Minister of 
aaanee of Canada in trust for His 
new co. called the 

nail National Ry. Co. having 
been incorporated to amal ate an 
old co. of that name & the Grand 
Trunk Co., the Minister surrendered 
the stocks in question to the new co. 
for cancellation & received from the 
new co. one share for the value of the 
stock surrendered. Applt. claimed 
on behalf of himself & all other holders 
of such stocks that the legislation, 
orders in oouncil & agreements, 
whereby the above transaction was 
carried through were invalid & void, 
& asked for the rectification of the 
register of the Grand Trunk Co. He 
also claimed damages against the 
ry. cos. for breach of duty in removing 
his name from the register of the 
Grand Trunk Co. The question was 
also raised whether this appeal was 
& mere question of jurisdiction & 
procedure, or whether there was & 
matter in controversy excecding in 
value 4,000 dollars & thus giving an 
eg as of pane te we Privy Sa 

e damages claimed were ly 

excess of 4,000 dollars : Hola: Laps 
first claim was a claim against the 
Crown & could only be | aera by 
petition of right, & the Exchequer Ct. 
of Canada had exolusive jurisdiction 
in such a matter; (2) the claim for 
damages was not ‘against the Orown, 
& as to that the action should be 
allowed to proceet, —LOVIBOND v0. 
GRAND TRUNK Ry. CO. OF CANADA 
1936) 2 a re oS 495; 80 Sol. Jo. 


PART Il. SECT. 3, SUB-SECT., 9 

o |, Property in possession of 
third party.}—A.-G. FOR ONTARIO ¢. 
McLEAN GoLp MINk&S, LTD., [1927] A. C. 
ha Bich 95 ro P.C. 217 ; 136 L. T. 194, 





PART II. SECT. 2, SUB-SECT. 2. 
386 i. General rule.}—A petition of 
right is the proper remedy when the 


4 


At cn ge 











ea TE ent ete 


Crown has in its hands apne, to 
which a subject has a le title: this 
does not extend to torts.—COYLE v. 
BuLack (1933), 7 M. P. R. 412.—CAN. 


Bern Il, SECT. 2, SUB-SECT. 3.—A. 


346 if. ——.}— MAUNBELLY. R., 
{1925} Exch. ©. R. 133.—CAN. 


346 iti, ——.J—R. v. Canada STEAM- 
SHIP Lines, Lro., [1927] 1D. L. R. 
991; [1927] S. C. R. 68.—CAN, 

R. 


346 —siv. .J—EKENNEY 0. 
ie 1 Exch. CO. R. 68.—CAN. 


i. .+—By two contracts in 
writing 8 up liant agreed with res 
represente y the Minister of Mar rs 
& Fisheries, to construct six steel] cargo 
steamers; the first contract covered 
four ships, & the second contract two 
ships. oth contracts provided that 
any dispute or difference arising 
between the parties thereto, during 
the term of the agreements or within 
six months after the termination 
thereof, in relation to the various 
matters therein set forth, should be 
referred to three arbitrators to be 
chosen as therein provided & whose 
decision should be final & binding. 
Suppliant claimed that it required 
certain disputes be submitted to arbn. 
but that resp. refused to do so. Resp. 
denied that such request was made or 
refused, or that any digpute was 
reforred to or settled by arbn., & con- 
tended that the arbn. clause in such 
contracts was a bar to the various 
claims set forth in the petition :— 
Held: since resp. had ted sup- 
pliant a fiat & also h pleaded a 

efence, the arbn. claims Inad been 
waived & gy ae oe eed — 
ee & Son R., [1937] 
~ C.R or oKn 
eas f part of price of ee 
rights in land under sea oe. 











ert art SECT. 2, SUB-SECT. 3.—C. 


—— ——.}-— KENDALL v. 
Ri 1936) Exch. 0. R. 34.—OAN. 


L. R. 89; 76 Sol. Jo. 850; on appeal, 
98s} 1'K B. 767,C. A. 


853b. ——— eee for injury to property in 


355. 


356. 


356a. 


357. 


360. 


361. 


363a. Bona ‘vacantia—Recovery by next of kin.}— 


364. 


Ireland.|—No claim for compensation for 
injuries done to property in Ireland is 
maintainable oe the Crown in an English 
ct.—PRICB v. (1925), 42 T. L. R. 179. 
After this case add ‘*‘—— Effect of In- 
demnity Act, 1920 (c. 48).}—See ConsTITU- 
TIONAL Law, Nos. 298a, 499a, 499b, 526a- 
626d, 534a, ante.” 


Add. Annotation :—Folld. A.-G. for Straits 
Settlements v. Pang Ah Yew, [1925] A. C. 555. 
»}—Under Crown Suits Ordinance 
No. 22 of the Straits Settlements a petition 
of right can be maintained to recover damages 
arising from a collector of land revenue 
selling land under Ordinance No. 385 for 
arrears of revenue without first serving a 
written notice of demand as required by s. 4. 
The collector in selling is an agent of the 
Crown although he acts under statutory 
authority, & the fact that he has carried out 
his duties in an unauthorised manner does 
not prevent the Crown from being liable.— 
A.-G. FOR Straits SETTLEMENTS v. PANG 
AH Yew, [1925] A. C. 555 ; 94 L. J. P. 0. 150; 
133 L. T. 106, P. C. 


Add. Annotations :—Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 375. Refd. 
Kynaston v. A.-G. (1983), 49 T. L. R. 300. 


Add. Annotations :—Distd. Wigg v. A.-G. for 
Irish Free State, [1927] A.-C. 674. Consd. 
Re Transferred Civil Servants (freand) 
Compensation, [1929] A. C. 242. Refd. Nixon 
v. A.-G. (1930), 100 L. J. Ch. 70. 

Add. Annotations :—Distd. Wigg v. A.-G. for 
Irish Free State, [1927] A. C. 674. Consd. 
Re Transferred se aoe (Ireland) Com- 
pensation, [1929] A. C. 242. Refd. Nixon 
v. A.-G. (1930), 100 Le ‘J. Ch. 70. 

After this case add :— 

.J—See, further, REVENUE, Vol. XX XIX., 
pp. 3807, 308, Nos. 836-841. 











Re Mason, No. 374b, post. 

Add. Annotation :—Generally, Refd. R. v. 
Stepney Corpn., Ea p. Walker (John) & 
Sona, Ltd., [1934] A. O. 365. 


Vol. XVI._—Crown Practice. Cases 358a—374a. 


—= 


870. Add. Annotations :—Consd. Hungarian Pro- 


370a. 


Annotation :—Apld. 


gat Administrator v. Finegold (1981), 100 
. J. K. B. 383. Apprvd. Civilian War 
Claimants Assocn., Ltd. v. R., [1932] A. OC. 14. 
Apld. German ne Administrator v. 
Knoop (19382), 49 'T. L. R. 109. 


——.]—By Art. 282 of the Treaty of 
Versailles Germany undertook to make com- 
pensation for all damage done to the civilian 
Me dearer of the Allied & Associated Powers 

their property during the period of the 
belligerency of each as an Allied or Associated 
Power against Germany by the aggression of 
Germany & her Allies, & moneys were 
received by the Crown under this article. 
By a petition of right the suppliants, as 
assignees of civilian claimants who had 
suffered loss or damage by German aggression 
out of the War, claimed on their behalf pay- 
ment of compensation out of the moneys 
paid or payable as reparations under the 
above article. The case made by the petition 
was that the claimants had sent particulars 
of their claims, first, to the Foreign Claims 
Office, &, afterwards, to the Reparation 
Olaims Department in accordance with the 
instructions of His Majcsty’s Government, 
that these claims had been duly verified by 
the Government, & were included in the 
agreed total of claims for reparations which 
Germany was required to pay under the 





- treaty, & that the Crown in inviting the 


claimants to submit their claims had con- 
stituted itself an agent or a trustee for the 
claimants in respect of any money received 
by it from Germany on account of repara- 
tions, & that any such money was money had 
& received by the Crown to the use of the 
claimants :—Held: on demurrer by the 
Crown, the petition afforded no ground for 
the contention that the money received 
under the treaty was received ‘by the Crown 
as an agent or a trustee for the claimants, or 
as money had & received to their use, & was 
bad as disclosing no ground of claim cognis- 
able by the ct.—CIVILIAN WAR CLAIMANTS 
Assocn., Lip. vw. R., [1932] A. C. 14; 101 
L. J. K.B. 105; 146 L. 7. 169; 48T. L. R. 
83; 75 Sol. Jo. 813, H. L. 


i hata ean Administrator v. 
9 


Knoop (1932), 49 T. L. } 


After this case add ‘‘Compensation for use 
of invention by Crown.) — See PATENTS, 


Add. Annotation :—-Refd. Brown v. Dagen- 
737. 


Add. Annotation :—Apld. Badman vw. R., 


368. Add. ja Annotations :—Consd._ Commercial & | 871. 
sta 0. Oo gypt v. Board of Trade, y, 
[1925] 1 K. B. 271. Refd. Netherlands- No. 1673a, post. 
American Steam Navigation Co. v. Pro- | 872. : 

- curator-General (1925), 42 T. I. R. 81. ham U. C., [1929] 1 K. B. 

369. Add. Annotations :—Folld. Civilian War Claim- | 874. 
ante Assocn. v. R. (1980), 46 T. L. R. 581. [1924] 1 K. B. 64. 
Refd. Buerger v. New York Life Assce. | 374a. 


eee 


(1927), 96 L. J. K. B. 930. 





—— When allowed.]— Under Petitions 
of Right Act, 1860 (c. 84), 8s. 7, the ct. has 


PART II. SECT. 2, rae 3.—E. 


Pein Sales wrt istake—Under 
 laral eobenS: }—In Oct. 


192 the y by information, 
brought suit t suppliant for the 
recovery of ce money for sales tax, 
excise tax, penalties & interest, under 
Special War Revenue Act, 1915, & 
amendments thereto, in respect to 
beer manufactured & sold by TTT S 
for a period subsequent to Jan. 1, 1924. 
A settlement was arrived at. between 
the Rea & the proceeding was dis- 
continued, the settlement covering a 
lenger _ period t actually 
sa rolved in the information. Sup- 

peat sought to recover from the 
wn the money paid under that 


¥ 


settlement, together with a further 
sum, on the grounds that it was never 
liable to the Crown; that payment 
was procured under duress ; that when 
pevanent was made it was understood 
ween the parties that the money 
80 paid would refunded to suppliant 
should it later appear that it bad over- 
pa 6 Crown or supplian! was 
id the Cr that liant 
not legally liable for any of the taxes 
claimed in the information. The ct. 
found that the mney paid by sup- 
pee was paid voluntarily & uncon- 
tionally in settlement of the suit 
brought against it by the Crown :— 
Held: money paid under compulsion 
ue a legal process cannot be recovered, 
although deft. finds he has paid in error 


25 


what he was not legally bound to pay, 
& the rule applics even though the 
process may never bave terminated in 
a final order or Judgment, & although it 
may have been withdrawn at the date 
when proceedings are taken for the 
recovery of the money, & although the 
pee was made under process.,— 
ALKERVILLE. BREWERY, he v. R., 
eee Ex. C. R. 99; 4D.L. RA. 81.— 


PART “ beats 3. 
374a 1. be amended by 
court-—When allovoen }- Where a sup- 
pliant seeks to aabatituts or add a4 
substantially new cuuse of action, tho 
amendment should not be allowed in 





Cases 374a—888, 


jurisdiction to allow a petition of right to be 
amended, provided the amendment does not 
involve a substantial alteration in the cause 
of action, so that the allowance of it without 
a fresh fiat would operate in derogation of the 
prerogative of the Siow. The test whether 
a particular amendment ought to be allowed 
is this: if the petition had originally been 
presented in the form in which it stands after 
amendment, is there a reasonable probability 
that the fiat would not have been refused ?— 
BADMAN BROTHERS v. R., [1924] 1 K. B. 64 ; 
93 L. J. K. B. 182; 130 L. T. 264; 68 Sol. 
Jo. 166, C. A. 


874b. ——— Service of copy on person in possession 


of property claimed—Petitions of Right Act, 
1860 (c. 34), s. 5.]—A lunatic, at the date of 
her death in 1798, was entitled to certain 
funds in Court representing the residuary 
estate of her father. In 1794 the master had 
reported that the lunatic had no heir-at-law 
or next of kin. In 1798 & 1801 the Crown 
made ex gratia grants of these funds to certain 
persons & obtained an indemnity in respect 
of these grants. In 1926 a petition was 
presented by persons claiming to be the next 
of kin of the lunatic for the payment to them 
of the whole of her personal estate. The 
parties agreed to confine themselves, for the 
present, to seeking a ¢.:termination of the 





Annotation :—Refd. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


following questions: (a) whether the petition 
was maintainable on the assumption that no 
part of the funds in question ever came into 
the hands of or was dealt with by his present 
Majesty or his nominees or grantees or was 
carried to the Consolidated Fund ; (6) whether 
the petition was barred by any Statute of 
Limitations ; (c) whether in view of Petitions 
of Right Act, 1860 (c. 34), s. 5, the suppliants 
could proceed without serving the petition 
upon the successors in title of the persons 
to whom the ez gratia grants had been made : 
—Held: Petitions of Right Act, 1860 (c. 34), 
s. 5, did not apply to the case.—Re Mason, 
[1928] 1 Ch. 385; 97 L. J. Ch. 321; 139 
L. T. 477; 44 T. L. R. 2253; on appeal, 
[1929] 1 Ch. 1, C. A. 

Re Blake, Re Minahan’s Petition of 


Right (1931), 100 L. J. Ch. 251. 


375. 


381. 


388. 


Add. Annotations :—Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Mentd. Civilian War Claimants Assocn. v. R. 
(1930), 46 T. L. R. 581. 


Add. Annotations :—As to (1) Refd. Jamieson 
v. Downie, [1923] A. C.691. As to (3) Apprvd. 
Badman v. R., [1924] 1 K. B. 64. 

Add. Annotations :—As to (1) Consd. Re 
Mason, [1929] 1 Ch. 1. Refd. Cayzer, Irvine 
v. Board of Trade (1925), 95 L. J. K. B. 134; 
Hungarian Property Administrator v. Fine- 
gold (1931), 100 L. J. K. B. 388. 


the absence of the Licutenant- 
Governor’s flat or the consent of the 
A.-G.; but if the substance of the 
case is not changed, the ot. can help 
‘the suppliant by amendment. — 
NORTHERN CONSTRUCTION Co. v. R., 
(1928] 8 D. L. R. 1069; 2 W. W. lh. 
759.—-CAN. 


874a ll. ——- —— ——.]—HANSEN 
v. K., {1933) Ex. 0. R. 197.—CAN. 
374a iii. .}—Evon if 











the ct. has power in some cases to 
amend a petition without the consent 
of the Crown, that power must be 
limited to minor matters, & cannot go 
the length of allowing a ie eae to 
change the character of his claim 
against the Crown, elther by adding 
to it or withdrawing part. of it or by 
adding partics as co-defts. with the 
Crown.—-FLEXLUME S1Gn Co. v. Mack y 
Sran Co., [1923] 1 D. L. l. 1185; 51 
O. L. RR. 595.—CAN. 

3748 iv. ———~.J—A peti- 
tion cannot be amonded, unless one 
month’s notice of the substance of the 
petition is given to a law officer.— 
OFFICIAL ASSIGNEE vw. R., [1922] 
N. Z. a R, 265.—N.Z. 


874a Vv. ‘ ITZ- 
PATRICK ». R. (1935), 67 O. L. R. 
178.— CAN. 


374a svi. —— ——.}-The 
ractice of the ct. permits amendments 
a potition of right provided the 
sane do not state a new cause of action. 
Tho tost whether a particular amend- 
ment should be allowed is: If the 
etition has originally boen presented 
n the form in which it stands after 
amendment, is thero a reasonable 
B sicetoenad that the fiat would not 
ave been refused ¢ After a fiat ‘* Let 
ht be Dono” is granted, & the 








——.]—F 





tee 





petition is filed in ct., it becomes a 
pleading, & under the Rules of Ct. is 
subject to any reasonable amendment, 


providing it does not involve any sub- 
stantial alteration in the cause of 
action, or does not set up a fresh cause 


of action.—HANSEN vw. R., [1933] 
Ex. C. R. 197.—CAN. 
874a vii. .J—Resp. 
presented a petition of right, whic 
was granted, praying that she be 
authorised to bring action against the 
‘Minister of Roads ’’ to recover the 
sum of $10,000 as damages for the 
death of her husband who was killed 
following a collision of his automobile 
on & provincial highway with a tractor 
belonging to the Department of Roads, 
Resp., after the hearing of the case but 
pre to judgment, made a motion 
efore the trial judge for leave to 
amend the prayer of her petition of 
right by replacing the words ‘* Minister 
of Roads ’’ by the words ‘‘ His Majesty 
the King.”” ‘Tho motion was granted 
by the trial] judge at the same time that 
judgment was given awarding damages, 
which judgment was affirmed by the 
appellate ct. Applt.’s counsel before 
this ct. besides denying any lability 
of the Crown upon the facts of the case 
contended that the trial judge should 
not have allowed the substitution of 
the name of ‘‘ His Majesty the King ”’ 
for the ‘* Minister of Roads ”’ without 
the pre ycus authority of a new fiat :— 
Held; it was competent to the Superior 
Ct. to grant the motion to amend the 
potition of right, if that were considered 











necessary.—-R. v. DEMERS, [1935] 
S.C. R. 485.—CAN. 
379 1. Parties—Joinder igh 


Crown with another iS aa er can 
find no authority in which it has been 
decided that a resp. may be joined with 
the Crown in a petition of right, & a. 
applts. object to being so joined, I 
think they are entitled to succeed 
DRAPER, J.).—MCNEIL’S Exors. & 

E BERNALES v. R. & PENDERGAST 
(1930), W. A. L. R. 4.—AUS. 


880 fii. -}-—The Crown 
expropriated certain lands, & in the 
plan & description deposited in the 
registry office, named M. as the owner 
of a part. M., then, having obtained 
a fiat from the Crown, filed a petition 





of right in this ct. claiming the value 
of the land expropriated. M. later 
discovered that his wife & not himself 
was the owner of the land expropriated, 
& a motion was made for leave to amend 
the petition of right iM substituting 
the wife’s name for that of M. as 
suppliant :—Held > as no action can 
be taken against the Crown without 
first obtaining its fiat which gives the 
ct. jurisdiction, such an amendment 
could not be allowed & the motion 
was, under the circumstances, dismissed 
without costs.—MORENUY v. R., [1927] 
Ixch. C. Rh. 238.—-CAN. 

gi. —— Defence—When particulars 
ordered.)—O’BRIEN & DOHENY vw. R., 
[1925] Exch. C. RR. 1.-—CAN. 

sk. Claim against individual as 
well as Crown—Necessity for separate 
action against individual—Action & 

elition of right tried  together.J— 

ORTHERN CONSTRUCTION Co. »v. R., 
(1923] 3 D. L. R. 1069; 2 W. W. R. 
759.—CAN. 

393 i. Discovery — Suppliant’s right 
as against Crown.}—In proceedings by 
petition of right against the Crown, an 
ordor will not be made for the examina- 
tion by ee of an officer of the 
Crown for discovery before trial.— 
CROMBIE ¥. R., {1923] 2 D. L. R. 542; 
52 oO. L. R, 72.—CAN. 





393 ji. ——.J—A abet age pro- 
ceedl af way of petition under 
Part II. of Crown Suits Act, 1908, is 


not entitled to an order for discovery 
of documents against the Crown.— 
RAYNER v. R., (1929) N. Z. L. R. 805. 


—N.Z. 


394 i. Evidence—Burden of proof— 
Negligence charged against officers «& 
servants of Crown.}—The burden of 
proof is upon the suppHant, who must 
show that there was negligence, & the 
maxim res tpsa tiur cannot be 
invoked to relieve of the onus in 
such actions under Exch. Ct. Act, 
1906, 8. 20.—MONTREAL TRANSPOR- 
TATION Co. vo. R., [1924] 4 D. L. R. 
808.—-CAN. 


426. 


464. 


469. 


470. 


Vol. XVI.—Crown Practice. 


Cases 426—508. 


Part Ill.——Scire Facias. 


Add. Annotation :—Consd. Austrian Property 
Administrator v. Russian Bank for Foreign 
Trade (1931), 47 T. L. R. 550. 


449. Add. Annotation :—Consd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., | 1924] 2 Ch. 
53. 


Part V.—Habeas Corpus. 





Add. Annotation :—Refd. Secretary of State 
for Home Affairs v. O’Brien, [1923] A. C. 603. 


Add. Annotations :—As lo (1) Distd. Secretary 
of State for Home Affairs v. O’Brien, [1923] 
A. C. 603. <As to (4) Refd. R. se Maidstone 
Prison, Ex p. Maguire, [1925] 2 K. B. 265; 
R. v. Board of Control, East Ham Corpn. & 
Mordey, Lx p. Winterflood, [1938] 1 K. B. 420. 
is Refd. fe Carroll, [19381] 1 K. B. 


Add. Cdations :.—[1923] 2 K. B. 861; 92 
L. J. K. B. 797; 129 L. T. 419; 87 J. P. 
166; 21 L. G. R. 419; 27 Cox, C. C. 433; 
sub nom. O’BRIEN v. SECRETARY OF STATE 
FOR HOME AFFAIRS, 67 Sol. Jo. 553; on 
appeal, sub nom. SECRETARY OF STATE FOR 


492. 
493. 
498. 


508. 


HoMkE AFFAIRS v. O’BRIEN, [1923] A. C. 
603, I. L. 

Add. Annotation :—Refd. Campbell v. Pollak 
{1927] A. C 732. 

Add. Annotation :—Refd. Secretary of State 
for Home Affairs v. O’Brien, [1928] A. C. 603. 
Add. Annotation :---As to (1) Consd. Sobhuza 
lI. v. Miller, [1926] A. C. 518. 

Add. Annotations :—Refd. R. v. Wome Secre- 
tary, x p. Bressler (1924), 131 L. T. 386; 
Eshugbayi Eleko v. Nigeria Government, 
[1931] A. C. 662. 

Add. Annotations :—-As to (1) Apld. Campbell 
v. Pollak, [1927] A. C. 732. Refd. Re Carroll 
(1930), 47 'T. L. HK. 20. Generally, Refd. 
Wshugbayi Eleko v. Nigeria Government, 
[1928] A. C. 459. 


mn tk te res et re ee a es a OR on ee erate 


PART IMI. SECT, 1. 


8). Whether writ will issue against 
heir—After return of nulla bona by 
adminiatrator.J—A sci. fa. will not issue 
against an heir under 5 Geo. 2, although 
an execution may have issued against 
the goods & chattels in the hands of the 
administrator & been returned nulla 
bona.—PATERSON v. McKay (1823), 
Tay. 43.—CAN. 


PART V. SECT. 1, SUB-SECT. 1. 
sm. Civil proceeding-~Appeal to 
Court of King's Bench.J--The writ of 
habeas corpus is a civil proceeding what- 
ever may be the cause of detention, 
whether a criminal or supposed criminal 
or civil matter or any other illegal 
detention. A judgment maintaining 
& writ of habeas corpus is a judgment 
in a civil case, & is susceptible of appcal 
to the ie of K. B.—Ez p. FONG, Ex p, 
ao y CHALIFOUX, [1929] 1 
te 22: 50 Can. Crim. Cas. 213; 
Q: it, 44 kK. B. 476.—CAN. 
Bn. ae p. Fona, Ex a You 
Iz p. CHALIFOUX, {1929} 1 DL. FR. 





223; 50 Can. Crim. Cas. 213; 44 Que. 
K. B. 476.— CAN. 
PART V. SECT. 1, SUB-SECT. 2.—A. 


oi. — —— Commitment not in 
any criminal case under any Act of 
Parliament of Canada. }—Petitioner was 
convicted, {n July & October, 1928, on 
chargns under Intoxicating Liquor ‘Act 
of New Brunswick, & was committed to 
Saad in York County, N.B. WUWeapplied 

a judge of this ct. for a writ of 
habene corpus, alleging that. on & prior 
to Deo. 10, 1917, Canada Temperance 
Act was in force in sald county, that, 
on that date, an Order in ‘ouncil, 
passed pursuant to Statutes of Canada, 
r917 c. 30, became effective, suspend- 
ing the operation of the CanadaTemper- 
anoe Act in said county: that, at the 
time of the passing of raid Order in 
Council, there was in force the New 
Branswick Intoxicating Liquor Act, 
1916, referred to in said Order in Council 
ag being as restrictive as the Canada 
Temperance Act: that, in 1927, New 
Brunswick Intoxicating Liquor Act, 
1927, c. 3, came into ore, which 
repealed ee 1916 Act, & was less 
restrictive than Canada Temperance 


Act; & he contended that, as a result, 
the said suspension of the operation 
of Canada ‘Temperance Act auto- 
maiicon, ceased, & that Act came 
into foree iv geaid county, & that the 
offences for wich he was convicted & 
comnitted to guol were offences 
against that Act & not against the 
Provincial Act :—/J/ied: a judge of 
this ct. had no jurisdiction to issue 
the writ applied for, as the comunit- 
ment was not ‘in any criminal case 
under any Act of Parliament of 
Canada ”’ within Snpreme Court Aot, 
8. 57.— DOHERTY v. HAWTHORNE, (1929) 
1D.L. R. 136; 50 Can. Criin. Cas, 209 ; 
tenn C. R. 559.—-CAN. 





ren 


—~—The juris- 
aise of the Supreme Ct. of Canada 
in respect of habeas corpus extends only 
to cases of commitment following upon 
charges of offences which are criminal 
by virtue of statutes enacted by tho 
Parliamont of Canada; it does not 
extend to cases of commitment for 
offences at common law or under 
statutes enacted prior to Confederation 
which are still In force, even if these 
last. offences have also been declared 
to be criminal by a federal statute.— 
Smiriy v. R., BLACKMAN v. lt., (1931) 
8S. Cc. fh. 578 : 4D. L. R. 465; 56 
Can. C. C. 51. — CAN. 


80. Right to anply to dtfferent Judges 
successively— Ertradition proceedinga.] 
—The common law right to make 
successive applications to different 
judges for a writ of habeas corpus still 
existe with respect to extradition pro- 


ia Oe —Re O'CONNOR, [1928] 1 

. RR. 588; [1928] 1 W. W. R. 65; 
18 Coa. Crim. Cas, 151; 39 B.C. R. 
271.—CAN. 


gen uy SECT. 1, SUB-SECT. 3.—A. 


---REID v. DRAKE 
(1867), ‘i 'P, BR. 141.—CAN. 


501 v. Not granted where de- 
tention lawful— Not available as means 
of appeal.|}--A writ of hahbeaa corpus 
will not issue where the accused Is 
being held in cuatody in virtue of 4 
valid ju ent of a ct. baving juris- 
diction. It is not intended & cannot 
be a8 @& Means of appeal.— 


27 








HOWLEY te. PInuzZeE (1927), Q. IR. 65 
8. C. 483.—-CAN. 

601 vi. —— -—-— J—Er p. 
BOUCHER (Que. : (1928), 50 Can. Criin. 
Cas. 16 ee AN 

501 vil. - th order to makoa 
& case for habeas corpus in oriminal 
matters, there must be an actual 
confinement or, at least, the present 
Ineans of enforcing it. A person may 
apply for the writ while in the custody 
of a constable, {nunediately upon being 
arrested, & need not walt until ho is 
actually incarcerated. Buta person at 
large on ball ds not. so restrained of his 
liberty as to entitle him to the writ,— 
ee IsnpeuL, (1930) S. C. R. 62; 1 
ID. L. 1. 3933 52 Can. C. 0.170. —CAN, 

501 vili. ——.]—31 Car. 2, c. 2, 
which aims at reiterated commitments, 
has no application to cases where tho 
srisoner is imprisoned under a warrant 
n execution.—Jte RANSOME (1932), 4 
M. P. R, 271.—-CAN. 





PART V. SECT. 1, SUB-SECT. 3.— 
B. (a). 


611 ii. ——.J—-It) is only where a 
ct. is wholly without jurisdiction that 
habeas cormis will He. The Supreme 
Ct. of New Brunswick has no right to 
interfere with the record of a county 
ct. Judge’s criminal ct. of Nova Scotia, 
or with an increase of sentence by 
the Supreme Ct. of Nova oe 
ir p. BURNS NG 2), (1932)3 DL. 
ne ae Pp. R. 564; 58 CC. C. C. Moar 

ee v. Costs not stated. ]— 
Ex p. HENDERSON, Hr p. BRODER. 
kr p. Stewart, kr p. Jog Go Ger 
(Can.), {1930} 1 D. L. Rk. 420; 52 Can. 
Crim. Cas. 95.—CAN. 

619 i. Indictment for murder-—Com- 
mittal by magistrate—IIvvidence dis 
closing criminal neqligence.|}—R.  v, 
Rresy (1931), 55 Can. C. C. 328. pk 

sb. Detention after purging 
tempt.J— Re Sixncer (Ont.) (1929), "52 
Can. Crim. Caa. 243.—CAN. 


sd. Consent to trial—Not shown in 
clerk’s copy of convictlon—Shown in 
bate loa haa 8 ortginal.)—Huabeas corpua 
—Re Z“ZWickER (1932), 4 

M. P, es 331. —OCAN. 








Cases 55638—61L. 
553. Add. Annotation :—Refd. 


554. Add. Annotations: 


[1924] 1 K. B. 455. 
555. 


1 K. B. 317. 
58b5a. 





R. wv. 
Prison, Hz p. Shure, [1926] 1 K. B. 127, 


—Consd. R. v. Brixton 
Prison, Ha p. Shure, [1926] 1 K. B. 127. 
Refd. R. v. Brixton Prison, Hz p. Perry, 


Add. Annotation :—Consd. Kossekechatko v. 
A.-G. of Trinidad, [1932] A. O. 78. 


562, Add. Annotation :—Refd. Re Carroll, [1931] 


Form of summons.J—A 
taken out during the long vacation with a 
view to obtaining a writ of habeas corpus to 
bring the body of appct. before the High Ct. 


Brixton 


361 ; 


601. 


Citations :—For 
SECRETARY, Hz p. O’BRIEN, 39 T. L. R. 487, 
0. A. ; sub nom. Home SECRETARY v. O’ BRIEN; 
Times, May 15, H. L.,”’ read ‘* sub nom. R. v. 
SECRETARY OF STATE FOR HOME AFFAIRS, 


EneuisH anp Empre Dicest SupPLEMENT. 


grounds upon which the danas is ate 
—R. v. BRIXTON PRISON ( 

SHuRE, [1926] 1K. B. 127; 
1384 L. T. 317; 
(1926] B. & C. RK. 1, D.C. 


OVERNOR), £: 
95 L. J. K. F 
28 Cox, C. C. 126; 


‘“eub nom. R. v. HOME 


Ez p. O'BRIEN, [1923] 2 K. B. 361, C. A. ; 


Summons 


should require the parties concerned to show 


cause, not why the writ should not issue, but 
why an order nisi for the writ should not 
issue, inasmuch as the former procedure does 
not, whereas the latter does, disclose the 


PART V. SECT. 1, SUB-SECT. 3.— 
B. (b). 


523 i. Where warrant primd facie 
valid.J—R. v.§ WONG YURN (1925), 44 
Can. Crim. Cas. 338.—CAN. 


sf. Power of court to amend.|}—R 
McoNEILL (1931), 3M. P. R. 185. «GAN. 


PART V. SECT. Be 
e). 
sd. Beis: under Combines 
Investigation <Act.}-~—-The qurledtotion 
of a judge of the Supreme Ct. 

Canada, under Supreme Ct. Act, 1927, 
&. 57, to issue « writ of habeas corpus, 
held not to extend to the case of a 
commitment by a comr. appointed 
under Combines Investigation Act, 
1927, for contempt of an order made by 
the comr. under — 22 paeleor — Re 
SINGER, (1929) 4 D. L. R. 878; S.C. R. 
614 by 52 Can. Crim. Cas. 1.—CAN. 


8 UB-SECT. 8.— 


PART V. SECT. 
ar. Applicant at liberty on bail— 

Writ refused.|—VERRAULT v. LACHANOE 

ae ), (1929) 2 D. L. R. 900.—CAN. 


—— -——.])—Re ISBeLt (Can.), 
(1930) 1D. L. R. 893; 62 Can. Crim. 
Casa. 170.—CAN, 


1, SUB-SECT. 3.— 
(bh). 


PART V. SECT. 1, SUB-SECT. 3.-—C. 


552 —siiv. ./+—Where an 
inferior ct. is acting within its Jjurias- 
diction, the superior ct. has no power, 
at common law, to assume the function 
of an appellate ot. & review its con- 
clusions by means of a writ of Aabeas 
rid a either with or without certiorari. 

CHINESE IMMIGRATION .AoT & 
LEE CHOW YING eae 49 Can. Crim. 
Cas. 168; 39 B. . 322.—CAN, 


- §52 v. Sufficiency of evidence not 
considered.}—On an application for 
habeas corpus the ct. has no jurisdiction 
to consider the sufflolency of the 
evidence, where jurisdiction exists.— 
fe DavVISON, (1936] 1 D. L. R. 60; 9 
M. P. R. 4073 64 Can. C. CG. 335: 5 
F. L. J. (Can.) 228.—CAN. 


654 |. On ground’ thal 
decision against weight of codons: } 
Ay plicenen by way of habeas corpus & 

torart in aid to quash a conviction 
adel & police strate out cuetge 
under Excise Act, s. mah of unl i 

rita of pirits nibogd manu- 
actured Hleabidt hat the 
evidence eee the magistrate might 
be examined to determine ita sufficiency, 
the magistrate having had some evi- 
dence before him on which to base his 
finding, the ct. was not justified in 
{nterfering with the conclusion or 
inference drawn by him therefrom.— 











ehseetecmee 





611. 


-_ 


R. v. SCHARF (Man.), [1928] 3 W. W.R. 
ea oa 


(N. ay T0301 i Der TH 849 50 Cae 
557 a — pee without jurts- 
diction—M trate. | Ex p. MOHAMET 
ALI yap 8.) (1919), 32 Can. Crim. Cas. 
65.—CAN. 
567 il. County court judge.) 








— Habeas corpus lies where a county ct. 
judge sitting jn appeal from a summary 
conviction has oxceeded his juris- 
eretleD: —R. wv. Petr, [1932} 1 
Ww. R. 161; 40 Man. L. R. 207; 
57 C. a C. 216.—CAN. 


0. Riot C. L. R. 101” read “4 


° e e 





-_-—R. v. MOORE, 
(1924) 3 3 W. Ww.) R. 9238. —CAN. 


sv. Where ih pagpiars Ay so irregular as 
to preclude fair trial.|—Accused dis- 
cp teed upon a writ of habeas corpus.— 

t. v. CAMPBELL (1924), 43 Can. Crim. 
Gast 340.—CAN. 

sw. Not decisions of court o 
asiag Mia court judge’s ean 
Ex p. MaRrT1Nn, [1927] 3 D. 
48 Can. Crim. Cas. 23; eo O. L. R. 
577.—CAN. 


sz. Conflicting evidence.)—In habeas 
corpus under Nova Scotia statutes, the 
cts, will not disturb a conviction because 
the ovidence is conflicting unless there 
is a total want of ee —Re 
wee (1937), 68 Can. C. O. 238.— 


PART V. cei yp ‘auatons 3.— 
- (0 
i. ———.]—Neither the doctrine 
that an alien friend has no. right 
enforceable by action to enter British 
territory nor the prerogative of the 
King to exclude an alien from his 
realm can operate to prevent the ct. 
ries ey coer an application of 
corpus to inquire into the 
legal ality of the imprisonment of the 
alien by a pits person.—R.  v. 
OaRTER, Haz p. Kisow (1935), 52 
C. L. R. 221; 41 Argus L. R. 125.— 
AUS, 
sx. Person outside British India. }-— 
The High Ct. can issue a writ of habeas 
corpus for the production of a person 
outside British Indla, provided he is 
in the oustody, or under the control, of 
& person within {ts jurisdiction. —_ 
MAHOMEDALLI ALLABUX wv. ISMAILI! 
ABDULALI & SaRDAR SYEDNA TAHER 
SaIFUDDIN MULLAJI SaHEB (19326), 
I. L. R. 50 Bom. 616.—IND. 


PART V. ae is ceca 4.— 


sx. To court in another province— 
Conviction under Optum & Noarcottc 
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sub nom. SECRETARY OF STATE FOR HOME 
AFFAIRS v. O'BRIEN, [1923] A. C. 603, H. L.” 
Add. Annotation :—Refd. Campbell v. Pollak, 
[1927] A. C. 732. 


Add. Annotations :—Consd. Eshugbayi Hleko 
v. Nigeria Government, [1928] A. ©. 459. 
Refd. Secretary of State for Home Affairs v. 
O’Brien, [1923] A. C. 603. 





mili Act, 1923—Not without good 
eas0n.}—R. vo. JUNGO LEE (No. 2), 
11937) 1 nf we - 578; 47 Can. Crim. 


PART V. eae 1, SUB-SECT. 4.— 


c), 
695 v. ———.]— An application nee 

habeas corpus must be supported 

an affidavit of prisoner, or an afidavit 

showing that his affidavit cannot be 

pitted: —R. v. MURRELL, [1924] 2 
D. L. R. 647; 40 Can. Crim. Cas. 298. 


595 vi. J—R. vw. Lee (B. C.), 
1826) 3 W. W. R. 264. Anse 


595 vil, ——.]—In core 
proceedings the ct. has jurisdic jon 
notwithstanding the absence of an 
affidavit from the prisoner.—R. v. 
Supp kz GARDINER, [1934) 3 
D. L. i. 381; 61 0. 0. O. 401; 7 
M. P. KR. 392.—CAN. 


599 li a. oe re ——.J—R. v. 
MURRELL, No. 595 v., ante.—-CAN, 

699 iib. S. P. R. wv. BANNITI, [1926] 
1D. L. R. gone Fg Can. Crim. Cas. 
176; 580. L. R. 165.—CAN, 


PART V. SEOT. 1, SUB-SECT. 4.— 


a writ of habeaa corpus is not at liberty 
to go from ant to judge of the 
Supreme Ct. in his quest of release.— 
Re Loo LEN (No, 2), (1924) 1 D. L. ne 
910; 1 W. W. R. 735; 11 Can, Orim 
Cas. 388; 83 B.C. R. 13. —OAN. 


611 vii. -—--An appot. for 
a writ of habeas corpus whose ha 

is refused by one judge, may ma 
another application before cnother 
judge, even of the same ct., on the 
same or on different grounds, & so on 
from judge to judge, each judge being 
uncontrolled by the venue decisions. 
—R. v. GEE oe a 2 oad oe 8 D. 
L. R. 153; 

Crim. Cas. 188; 33 B. o R. 524. Scan. 


or Non f rit of hobo ‘obpus 
app cation for a writ o corpus 
has been refused on its merits by a 
judge of the Ct. of K. B. in Manitoba, 

© only ct. of original jurisdiction in 
Manitoba in questions of that kind, the 
any other aingle fudge, renewed, before 
any other e ju —R. v. MAN= 
one [1924 3 re L. R. age 2 


W. R. 351 Can. . 
231 > 34 Man. L R $71.—OAN, 


611 ix. --—-The disminsal 
of a habeas corpus application or 
of a now at is not a bar p the making 
& new sa arta for habeas corpus 
erry @. Iacl, 
3 Can. Orim. 





























re the ju 
(tose) WwW. we R. 12 


618a. May be made to successive apd eet 
judge of the High Ct. established by Jud. 
Act, 1873 (c. 66), has jurisdiction to entertain 
an application for a writ of habeas corpus, in 
term time or in vacation, & is bound to hear 
& determine the application on its merits, 
notwithstanding that some other judge has 
already refused a similar application; & this 
principle applies in the case of the judges 
of the Supreme Ct. of Nigeria.— EsHuGBA YI 
ELEKO v. NIGERIA GOVERNMENT (ADMINIS- 
TERING OFFICER), [1928] A. O. 459; 97 
L. J. P. O. 97; 139 L. T. 527; 44 T. L. R. 
682; 72 Sol. Jo, 452, P. C. 

Annotation :—Consd. Re Carroll (1930), 47 T. L. R. 20. 





650a. Judge abstaining from Inquiry into 
facts.)—Carus WILSON’S CASE, No. 650, 
ante. 

656a. —RUDYARD’S CAsH (1670), 2 Vent. 


22 ; 3 K. R. 286. 


Annotations :-—Refd. R. vw. Wilkes (1763), 2 Wiles. 151; 
Wood’s Case (1771), 3 Wils. 172; R. v. Dunn (1840), 12 
Ad. & El, 599. 


660a. -}—Assumin that an order transferring 
a convict sentenced to penal servitude in 
Northern Ireland to an English prison was 
not valid to justify the transfer between the 
Irish & the English prisons, it is a sutlicient 
answer by the governor of the English prison, 
to whom a rule nisi for a writ of hubeas 














Vol. 


666. 


682a. 


696a. 


750. 


784. 


787.Add. Citation :-—17 Jur. 1163. 





XVI.—Crown Practice. Cases 618a—787. 


corpus has been directed, that appct. was 
lawfully sentenced to a term of penal servi- 
tude, which is still current, & that he detains 
him under an order lawfully made by the 
Home Secretary.—R. v. MAIDSTONE PRISON 
(GOVERNOR), Ex p. MAGUIRE, [1925] 2 K. B. 
265; 94 L. J. K. B. 679; 133 L. T. 710; 
89 J. P. 89; 41 T. L. R. 456, D. C.3 on 
appeal, 95 L. J. K. B. 55, C. A. 


Add. Annotation :—As to (3) Consd. Eshug- 
bayi Eleko v. Nigeria Government, [1928] 
A. ©. 459. 

-]}—SECRETARY oF STATE FOR HOME 
AFFAIRS v. O’BRIEN, No. 801, post. 


-——--——.]—Where a commitment is after 
conviction, the ct. is bound to look at the 
conviction in order to see whether there is 
more than a technical defect in the commit- 
ment, & a good conviction will cure a defect 
in the commitment.—R. v. LeEwrs PRISON 
GOVERNOR, Ka p. Doy.E, [1917] 2 kh. B. 
254; 86L. J. K. B. 15143; 116 L. T. 407; 
81 J. P. 173; 33 T. L. R. 222; 25 Cox, 
GC. 0. 635, D. C. 

Add. Annotation :—-As to (2) Refd. Secretary 
of State for Home Affairs v. O’Brien, [1923] 
A. CO. 603. 


Add. Annotation :—Refd. Kossekechatko v. 
A.-G. of Trinidad, [1932] A. C. 78. 
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611 x. May not be made to successive 
courts — Allahabad.}—— The common 
practice of English cts., permitting 
successive identical applications for a 
writ of habeas corpus to be made to the 
judges, one after another, of the High 
Ct., is not applicable to the High Ct. 
of Allahabad in the case of applica- 
tions under sect. 491 of the Criminal 
Procedure Code, inasmuch as the 
common law of England is not. in force 
in this Province, & this High Ct. has 
not the common law right of issuing a 
writ of habeas corpus, but only the 
power, conferred upon {it by statute 
for the first time in 1923, of making 
directions of the nuture of a habeas 
corpus.—HAIDARI BEGAM v. JAWAD 
a Ean (1933), I. L. R. 56 All. 271. 


PART V. SECT. 1, SUB-SECT. 4.—B. 


sh. Order nisi—Notification of prose- 

& magistrate not necessary. )]— 

R. ». KouzyoKn, (1924) 1 W. W. R. 
8723; 42 Can. m. Cas, 144.—CAN. 


PART V. SECT. 1, SUB-SECT. 4.—C. (0). 


641 1. General rule—Original writ.}— 
There fs nothing in King’s Bench Act 
or Rulea which expressly or impliedly 

rovides that a writ of habeas corpus 

a civil proceeding can be properly 
served by the eer! of a oid aa 
BUSSELL v. STONER (Man.), [1928] 1 
Ww. WwW. R. 749.—CAN. 


PART V. SECT. 1, SUB-SECT, 4.— 


g i. —— ——.}+ Where a judge of 
the Ct. of Appeal ts a writ of 
habéas , the of Appeal has 


corpus 
the right to quash the judge’s order if 
granted erroneously.—R. v. ROMAN- 
OHUK, [1924] 3 D. L. R. 229; 2 
W. W. R. 351; 42 Can. Crim. Cas. 
231 : 34 Man. L. R. 371.—OAN. 


PART V. SECT. 1, SUB-SECT. 4.— 
D. (f) fi. 


726 vy. —— ——.]—The ct. is en- 
titled, on a habeas application 10 
receive affidavit evidence to show that 
the magistrate had no jurisdiction or 


has exceeded his jurisdiction In con- 
victing appct.—R. v. MONTEMURRO, 
{1924} 2 V". \V. 2k. 250.—CAN. 

726 vi. —--— --——-.]—If, on un oy 
cation to mak. abrolute an order for a 
writ of habeas corpus, no want or excess 
of jurisdiction ri Ame on the face of 
the documents fled with the return to 
the rule nisi, afidavics are admissible 
to establish such want or excess of 
jurisdiction, even although they may 
directly contradict facts stated in the 
documents filed with such return.—/ee 
CAVENETT, [1926] N. Z L. KR. 755.— 

726 vil. -—— —-—.}--R. v. CHIN 
Yow Hina (B. C.), (1929) 2 W. W. RR. 
73; 51 Can. Crim. Cas. 407.—CAN. 


PART V. SECT. 1, SUB-SECT. 4.— 
D. (g). 


740 iii. .}+-—Where a prisoner is 
held under an invalid commitment, 
but before the return to a habeas 
corpus @ valid commitment is lodged, 
he isin proper custody.—Re DAUPHINED 
(1936), 10 M. P. R. 277.—CAN. 


740 iv. -]/—Where a peeoner is 
a ges arrested, & later held on @ 
valid vagrancy charge, he will not be 
discharged on habeas a es because 
of the es iar apart ee te GIGLIOTTI, 
ree Ne .L. R. 319; 65 Can. C. O. 
5 of e 








PART V. socket ieee 4.— 
sm. Detained person sent to immigra- 
tion station outside province.J}—Upon 
the return to a writ of habeas corpus 
directed to F., a certain officer of the 
R.C.M.P., it was shown that, 
pursuance of an order addressed to 
said officer by the Minister of Immigra- 
tion & Colonisation, the prisoner in 
question had been duly arrested & 
proceede’t vy claety under Tmuinigration 
Act, R. 8. C., 1927, & bad thereupon 
been sent under escort from Winnipeg 
to the custody of the chief {mmigration 
officer at Halifax, & was beyund the 
control of F. :—Held ;: the return made 
by F. was a sufficient answer to the 
writ.—R. v. HOLMES (OR CHOMIOKI) 
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PART V. SECT. 1, SUB-SECT. 4.-—E. 


sd. Duty of court-—To consider all 
evidence, records «& proceedings taken.) 
—K. vw. Paar (1923), 41 Can. Crim. 
Cas. 59,—-CAN. 


sa. S. 1, Ite HILUMAN (N. 8.), [1927] 
1D. L. R. 725; 46 Can. Crim. Cas. 
308.—-CAN. 

sb. ~—-- Fimdinga of fact—lRight to 
question. }--Ht. v. Hinn (N. 8.), (1929) 
1D. lL. R. 3493 50 Can, Crim. Cas, 
319.—CAN. 
sc, —— To raise technical points— 
Iirtradition procecdings.}—Since the 
Judge must look at tho evidence to 
ascertain whetber the conditions of the 
extradition treaty & statute have been 
fulfilled, it is not the duty of the Aabeas 
corpus judge to interfere with the 
proceedings on merely — technical 
grounds.-—Ne O’CONNOR, [1928] 1 
D. L. RR. 558s (192811 W. W. R. 65; 
49 Can. Crim. Cas. 151; 39 B.C. R. 
271.—CAN. 

sm. What may he considered— 
Destruction of notes of  evidence— 
Necessily for certiorari in aid.J—Hax p. 
WON LAI (1930), 54 Can. O. C. 143.— 
CAN. 

sp. Jurisdiction of judge to refer to 
appeal court.J—R. ov. KEEPER OF 

ING’R CouNntTY GUaoL, Har p. DUNN 
(1929), 2 M. P. Rt. 37.---CAN, 

sr. Reference to Appcal Division for 
advice— Not permissible. \--~ ix p. BURNS 
(No. 1), [1932] 3 D. L. R. 27; 4 
M. P. h. 562 ’ 58 C. C. ©. 229.— 
CAN. 


PART V. SECT. 1, SUB-SECT. 4.---G. 


788 {. Re-arrest on same cause— 
Warrant of commitment prematurely 


Pad ae aa or Davip (N. B.), (1928) 
3D. L. R. 237; 49 Can. Crim. Cas. 
381.—CAN. 


788 ii. —— Firal arrest premature. 
HK. v. RANSOME, [1931]3 D. L. R. 193; 
55 Can. C. C. 193.—CAN. 


f (p. 269) 1. Not where prisoner de- 
tained under warrant of arrest from 
another Province--Legaltty of arrest 
not questioned. }— Re N&TTLETON (B. C.), 
(1929) 1 D. L. R. 692; 61 Can. Crim. 


Cases 792 --804a. 


792. 


Add. Annotations :—As to (1) Consd. Eshug- 
bayi Eleko v. Nigeria Government, [1928] 


A.C. 459. Aa to (2) Refd. Campbell v. Pollak, 


798. 


795. 


[1927] A. ©. 732. Generally, Refd. Re Carroll 
(1980). 47 T. L. R. 20. 


Add. Annotations :—Distd. Secretary of State 
for Home Affairs v. O’Brien, [1923] A. C. 603. 
Refd. G. v. G. (1928), 45 T. L. R. 7; Re 
Carroll, [1931] 1 K. B. 317. 


Add. Annotations :—Refd. R. v. Maidstone 
Prison, Ex p. Maguire (1925), 183 L. T. 710; 
Re Carroll (1930), 47 T. lL. R. 20. 








796. Add. Annotation :—Apld. Re Carroll (1930), 
47 T. L. R. 20. 

797. After this case add ‘“ .}—See, now, 
S. C. J. (Consolidation) Act, 1925 (c. 49), 


797a. —— 


801. 


From order 





Cas. 4 
Ww. W. 
& (p. 


aches t of payment of fine—Fine partly 
paid. J—Kr p. WuynotT (N. 8.), [1928] 


8. 31 (1) (a).” 





tude.|—Where, on an application for a writ 
of habeas corpus, a Div. Ct. has held that a 
person sentenced to penal servitude by a ct. 
in Northern Ireland has been lawfully trans- 
ferred to a convict prison in England to serve 


his sentence, no appeal lics to the Ct. of” 


Appeal as the question of the legality of the 
transfer & detention is one arising out of a 
criminal cause or rae —R. v. MAIDSTONE 
PRISON (GOVERNOR), Hx p. MAGUIRE (1925), 


95 L. J. K. B. 55; 133 L. T. 710; 89 J. P. 
161; 41 T. L. R. 554; 69 Sol. Jo. 691, 
C. A. 


For the existing paragraph in _ original 
volume substitute as follows :— 

declaring prisoner’s right to 
liberty—Order not directing discharge—Order 
of Court of Appeal—No appeal to House of 
Lords.|—-No appeal lies from an order of a 
competent ct. for the issue of a writ of 
habeas corpus where the ct. determines the 
illegality of appct.’s detention & his right to 
liberty, although the order does not direct 
his eenarge:. 


mere a ae 





13; 40 B.C. R. 413; (1928) 3 
lt. 735.—CAN. 


269) 4. 





Commitment for 


FeO eae ND AR = nm eR i te Ns NG Ah RS I 


ENGLISH AND Empire Dicest SUPPLEMENT. 


Upon the application of a man whom the 
Home Secretary had caused to be arrested & 
deported to Dublin, where he was interned 
by the Govt. of the Irish Free State, the Ct. 
of Appeal, reversing the decision of the 
Div. Ct., granted an order nisi, which they 
subsequently made absolute, for the issue of 
a writ of habeas corpus directed to the Home 
Secretary, the ct. holding that the detention 
was Ulegal as the Home Secretary had no 
power to order a person to be interned in the 
Irish Free State; &, owing to a doubt 
whether the Home Secretary had control of 
the body, the order allowed him a week 
within which to make his return to the writ. 
Before the week had elapsed an appeal by 
the Home Secretary to the House of Lords 
was heard on the question of competency :— 
Held; notwithstanding the generality of the 
language of Appellate Jurisdiction Act, 1876 
(c. 59), s. 3, the House had no jurisdiction 
to entertain the appeal.—SECRETARY OF 
STATE FOR HOME AFFAIRS v. O’ BRIEN, [1923] 
A. C. 603; 92 L. J. K. B. 830; 129 L. T. 
577; 87 J. P. 174; 39 T. L. R. 638; 67 
Sol. Jo. 747; 21 L.G R. 609; 27 Cox, C. C. 
460, H. L.; previous proceedings, sub nom. 
R. v. SECRETARY Or StTatTr FoR Home 
AFFaIrs, Haz p. O’Brinn, [1923] 2 K. B. 
361, C. A. 


Annotulion :-—Consd. Campbell v. Pollak, {1927} A. C. 732. 
804a. From refusal to grant—-Power of sir of 


Appeal to order security for costs.]—The Ct. 
of Appeal has no original jurisdiction in 
habeas corpus, & where an appeal is brought 
from a refusal of a Div. Ct. to give leave to 
issue & writ of habeus corpus the fact that the 
matter of the appeal is habeas corpus will not 
prevent the Ct. of Appeal from making an 
order requiring security for the costs of the 
appeal to be given if applt. is an impecunious 
person.—fe CARROLL, [1931] 1 IK. B. 104; 
100 L. J. K. B. 623; 144 L. T. 154; 47 
T. L. R. 20; 74 Sol. Jo. 770, C. A. 


a mmintenneemeel 


clustyoly fo, to the yf erae rae Legislature 
Act, 

Supreme ci. of Canada therefore has 

not jurisdiction to hear an appeal from 

a decision of the Supreme Ct. of 

Alberta upon a motion for a writ of 


sg. Appeal from discretionary order 
as to custody of infants—-Whether Court 
of Appeal will interfere.}—Re PAISLEY 
(N. B.), [1928] 1 D. L. R. 403.—CAN. 


8. 91. The 


1D. LL. R. 528; 49 Can. Crim. Cas. 
155.—CAN. 
gw (p. 269) ii. ——- Unauthorised order 


as "ts costs.]}—In making a conviction 
under Liquor Act, 1925, 1924-25, o. 53, 
a justice of the peace has no authority 
to order that the costs be paid to him 
& suoh a provision in the conviction 
cannot be treated as a nullity on an 


application for kahbcas co eae ——R. v. 
RaBIUK, {1928} 1 W. W. 588; 50 
Can, Crim. Cas. 348; 22 Sask. L. BR. 
479.—CAN. 


20. Tiseretion of court.J—Exr np. 
LWADLEY (N. S.) (1926), 46 Can. Crim. 
Cas. 208,.—CAN, 


PART V. SECT. 1, SUB-SECT. 4.—H. 

q i. -—— —— Keeping liquor for 
se. }—In sect. 86 of Supreme Ct. Act, 
as amended by 10 & 11 Geo. 5, o, 32 
(Dom.), which excepts from the appel- 
ate jurisdiction of the Supreme Ct. 
of Canada ‘ proceedings for or upon 
a writ of ceritorari arising out of a 
criminal charge,’’ the word “ criminal ”’ 
ig used in contradistinction to “ civil,” 
& is not limited to the sense in which 
** criminal *’ legisiation is reserved ex- 


certiorari to quash a conviction for 
unlawfully keeping liquor for sale con 
trary to sect. 23 of Liquor Act 
(Alberta).—R. v. NaT BELL LIQUORS, 
Lrp., [1922] 2 A. C. 128, P. C.—CAN. 


q fi. he Ct. of Appeal in 
British Joluin bia has no jurisdiction 
to hear an appeal from the refusal of 
a judge to grant a writ of habeas 
corpus in aid of criminal matters.— 
R. v. McApam, [1925] 4 D. L. R. 33; 
[1925] 3 W. W. R. 257; 44 Can. Crim. 
Cas. 155; 35 B.C. RR. 168.—CAN. 


a i. —— Grounds for allowing 
Bei, i 637 | Woon (N. 8.), (1927) 4 
D. L. R. 537; 48 Can. Crim. Cas. 





—_—_— 


198 v --—-When a guess 

or the full Ct. of K. B. has granted a 
writ of habeas corpus & discharged 
risoner, there is no a prea v. 
YOMANCHUK, [1924] 3 i. R. 229; 
2 W. W. R. 351; 42 Can. Grit. Cas. 
231; fe Man. L. R. 371.—CA 








N. 798 Tye: 
By 11928) 5 nee x “GIe: ars 
. Crim, Cas. 3 
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sh. Time for—ore than sixty da he 
after date of judgment.J—On appeal 
the Supreme Ct. of Canada in feattere 
of habeas corpus the first step is the 
filing of the case in appeal with the 
registrar. Judgment of the Ct. of 
Appeal in a habeas cor ey  eaaepe 
was pronounced Nov. 1 888; notice 
of appeal was immediately ven, but 
the case in appeal was not filed in the 
Supreme Ct. until Feb. 18, 1889 :— 
Held: the appeal was not brought 
within sixty days from tho date on 
which the judgment sought to be 
appealed from was pronounced, & 
there was no jurisdiction to hear it.— 
oan: (Ont.) (1889), 16 8. C. R. 


PART V. SECT. 1, SUB-SECT. 4.--I. 


g i. Not against tnformant—Ncva 
Scotia Judicature Act.}—Re BROWN, 
{1928} 3 D. L. R. 234; 49 Can. Crim. 
Cas. 402: 60 N.S. R. 76.—CAN. 


sm. When not ee ee oan of 
Crown Coste Act EN CHINA- 
MEN (1924), 34 B, S. R. 349.—CAN, 


892. Add. Annotation :—Consd. R. v. 


898. Add. Annotation :—Consd. R. v. 


Vol. XVI.—Crown Practice. 


Cases 890—1008. 


Part Vil.—Mandamus. 


890. Add. Annotation :—Refd. Stepney Borough 


Council v. Walker (John) & Sons, Ltd., [1934] 
A. C. 365. 


Stepney 
Corpn., Ha p. Walker & Sons, Ltd. (1932), 
102.L. J. K. B. 113. 

Stepney 
Corpn., Hx p. Walker & Sons, Ltd. (1982), 
148 L. T. 180. 


894. Add. Annotation:—As to (2) Refd. R. v. 


Stepney Corpn., Hx p. Walker (John) & Sons, 
Ltd., [1934] A. C. 365. 


894a. Proper practice must be followed.]-—Upon 


an application for a high prerogative writ, 
such as a writ of mandamus, it is important 
that the proper practice should be followed, 
& that the precise order asked for & made 
should be carefu.ly defined.—LocaL GOVERN- 
MENT [LANDS .& SETTLEMENT COMR. v. 
KADERBHAI, [1631] A. C. 652; 100 L. J. 
P. C. 124; 145 L. T. 265, P. C. 


Annotation :—Refd. Eshugbay! Eloko v. Nigeria Government 
(Officer Administering), [1931] A.C. 662. 


899. Add. Annotations :—Consd. R. v. West Norfolk 


Assessment Committee, La p. Ward (F. B.) 
(1980), 94 J. P. 201. Refd. R. v. Barnes 
Borough Council, La p. Conlan, [1938] 3 
All Id. R. 226. 

Add. Annotations :—As to (1) Reid. Mersey 
Docks & Harbour Board v. Hay, [1923] A. 0. 
345; Tate & Lyle v. L. & N. KE. Ry. & 
L. M. & S. Ry. (1926), 48 T. L. KR. 49; 
Sheffield Corpn. v. Luxford, Same v. Morrell, 
[1929] 2 kK. B. 180; Kilbane v. Whitehaven 
Colliery Co. (1933), 26 B. W. C. C. 76; 


926a. 


De Keyser v. British Railway Traffic & 
Electric Co., [1936] 1 K. B. 224. 


912. Add. Annotation :—Refd. A.-G. v. Denby, 


[1925] Ch. 596. 


-]—It is not appropriate to order a 
body to hear & determine an application 
which they had no power to hear (AVoRY, J.). 
—R. v. LONDON County CoUNCIL, Hz p. 
ENTERTAINMENTS PROTECTION Assocn., LTD. 
(1930), 47 T. L. R. 111, D. C. 





925b. ——.]—The powers of the Ct. of K. B. are 


not unlimited. That ct. has general power 
to direct: other persons to do that which by 
law they ought to do; it has no power to 
require a body to do something which in 
fact it has no power to do (LLUMPITREYS, J.).— 
R.v. SrePNEY Corpn., Ec p. WALKER (JOHN) 
& Sons, Lrp. (1032), 96 J. P. 360; 48 
T. L. R. 660; 30 L. G. RR. 416, D. C.; on 
appeal, [1933] 2 IKK. B. 278, C. A.3 sub nom. 
STEPNEY BoRoUGIE COUNCIL uv. WALKER 
(JoUN) & Sons, Lro., (1984] A. C. 365, HW. L. 
|—Re Herwarp (1845), 2 Dow. & L. 
753; sub nom, Re Unywanrp, 14 L. J. Q. B. 
113. 





957. Add. Annotation :—Apld. Stepney Borough 


Council v. Walker (John) & Sens, Ltd., [1934] 
A. C. 365. 


958. Add. Annotation :—-Apld. R. v. Harris, [1927] 


2K. B. 587. 


965. Add. Annotation :-—Refd. Stepney Borough 


Council v. Walker (John) & Sons, Ltd., [1934] 
A. C. 365. 


1003. Add. Annotation :—-As to (3) Apld. R. v. 


PART VI. SECT. 1, SUB-SECT, 1. 


so. Who may issue—Paina High 
Court.)}—The Patna High Ct., which 
was constituted long after Specific 
Relief Act, 1877, had been passed, 
cannot be said to have inherited any 
power from the High Ct. of Calcutta 
to issue a writ of mandamus.—SuRagJ- 
MULL BRIJLAL tv. INCOME ‘TAX COMR., 
BinaR & ORISSA (1931), I. L. R. 10 
Pat. 218.-——IND. 


PART VI. SECT. 1, SUB-SECT. ae 


895 iv. ._--The granting or 
refusal] of & mnandamus {Is a matter of 
discretion.—/te PIONEER SAvVINas & 
LOAN SoclteETY, Re KEGISTRAR OF 
CoMPANIES, [1928] 1 D. I. Ik. 830; 
[1928] 1 W. W. R. 361; 39 B.C. R. 
372.—CAN. 


895 v. Where order not for public 
benefit.) —PETRRSON v. ONTREAL 
(1928), 31 Q. P. R. 164.—CAN. 


PART VI. SECT. 1, SUB-SECT. 3.—A, 


919 i. Writ sought for ulterior motire 
—To satisfy personal enmity & spite— 
Mandamus refused.}—Ex p. Swim 
(1921), 49 N. B. R. 207.—CAN. 


919 ff. .+-Applta. seek a man- 
damus to compel resp. munictpality 
to accept payment by a third party 
of an alleged debt of ita secretary- 
treasurer :— Held: applts. could not suc- 
ceed, as they bad failed to bring their 
case within the terms of Article 
1141 C.C. or to establish agency of 
such third party in making the pay- 
ment for the alleged debtor. On the 
first point, the debt of the secretary- 
treagurer was not admitted by resp. 
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& was even contested by the former ; 
it could not then be said that the pay- 
ment was ‘“ for the advantage of the 
debtor.”” On the second point, the 
evidence showed that the payinent by 
the third party was not made by him 
as agent of the debtor but on his own 
behalf.—PERRON v, CORPORATION DU 
VILLAGE DU SacRE-CQOR Di JESUS, 
(1929] 1 D. L. R. 197; (1928) 8. Cc. RR. 
326.—CAN. 


PART VI. SECT. 1, SUB-SECT. 3.-- 
B. (b). 


948 ii. JA writ of mandamus 
will not issue except to command the 
fulfilment of some duty of a public 
nature which remains unperformed. 
If a tribunal, tel Vp by law with 
the duty of ascertainfhe or determining 
facts upon which rights depend, has 
undertaken the inquiry & announced 
a conclusion, the prosecutor who sceks 
a writ of mandamus must show that the 
ostensible determination is not a real 
yerformance of the duty imposed by 
law upon the tribunal: but the cor- 
rectness or incorrectness of the con- 
clusion reached by the tribunal ts 
beside the question whether the writ 
lics. It is also beside the question 
that the determination, although not 
vold, ig yet one which, because of some 
failure to proceed in the manner 
directed b law. or of some collateral 
defect or impropriety, is Hable to be 
quashed by a ct. which on appeal, 
certiorari or otber proces is competent 
to examine {t.—R. v. WAR PENSIONS 
ENTITLEMENT APPEAL TRIBUNAL, Ez p. 
Bort (1934), 60 C. L. R. 228.—AUS. 


949 fi. ——.]——An application for a 


3] 
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mandamus was dismissed, where {t was 
an attempt to secure the performance 
of an alleged private right by a public 
body, & net to secure the performanco 
of any public duty.--1. (BUTLER) v. 
NAVAN URBAN JDisTricr CouNcIn, 
(1926) I. 2. 92, 466.—I1R. 


PART VI. SECT. 1, SUB-SECT. 3.—C. 


954 vi. ~e—Before a mandatory 
order can be obtained, appet. must 
show that he has some specific right in 
law to enforce the duty. performance 
of which he asks the aid of the ct. to 
compel.—J’e WATSON & COBOURG 
Town, [1924] 4 D. I. RR. 459; 55 
O. L. R. 531.--CAN. 


954 vil. ——~.J--It. vp. REGISTRAR OF 
ViTLes, lac p. Moss, [1928] V. Le. RR. 
411: 49 A. L. 'T. 2753; (1928) Argus 
L. It. 293.—AUS. 


954 vill. .}—When the extra- 
ordinary romedy of inandamus_ {Is 
sought to compel a& municipality to 
issue a building pormit tho applicant 
must show that there was a reasonably 
strict complHlance with the provisions 
of the by-law regulating the fssue of 
such permits. In the present case an 
order granting such a mandamus was 
set aside on appeul because the bye- 
law was not complied with in that the 
application for the permit was not 
made by the “ owner”; although on 
the appilcation for the mandamus the 
relator, who was the owner, swore that 
the eg application was made on 
his behalf.—R. vt. WINNIPEG, [1930] 
1 Ww. WwW. R. 914 ; 4 D. L. R. 205 ; 38 
Man. L. It. 621.—CAN. 








Cases 1003—1186. 


L. C. 0., Ea p. Swan & Edgar (1927) (1929), 
141 L. T. 690. 

1022. ane Paarieontit i—Refd. Clark v.. Epsom 
HR. D. O., [1929] 1 Ch. 287. 


1068. For = words ‘‘ the affidavit on which it 
was. granted was irregular’’ read ‘‘ there 
was no affidavit & the proceedings were 
irregular.”’ 

1986. Add. Citation :—sub nom. R. v. POPLAR 
BorouaGH OounciL, Ex p. LONDON COUNTY 
CounNcIL, R. v. POPLAR BOROUGH COUNCIL, 
Ex pp. say i eect ASYLUMS BOARD, 2 
B. R. A. 810 
Add. Annoiation i—As to (2) Refd. Stepney 
Borough Council v. Walker (John) & Sone 
Ltd., [1934] A. OC. 365. 


1088. Add. Annotation :—Refd. Stepney Borough 
Council] v. Walker (John) & Sons, Ltd., [1934] 
A. ©. 366. 

1090. Add. Annotation :—Refd. Stepney Borough 
Oouncil v. Walker (John) & Sons, Ltd., [1934] 
A. O. 865. 

1091. Add. Annotation :-—Refd. R. v. Leicester 
JJ., Ex p. Allbrighton, [1927] 1 K. B. 557. 


1092. Add. Annotation :—Refd. R. v. Stepney 
Corpn., Ex p. Walker (John) & Sons, Ltd. 
(1984), 151 T, 42, 


1095. Add. Annotation :—Consd. Re Wingate’s 
Patent (1931), 47 T. L. R. 541. 


1108. Add. Annotation :—Ae to (1) & (2) Consd. 
R. v. Stepney ree ua Ex aes Walker & Sons, 
Ltd. (1952), 102 L. J 3.118. 


11418. Income Tax Act, ae (c 40), s. 125, 
Sched. A., No. V., rr. 7, 8—Remedy by way 
of appeal.}—As a result of information dis- 
closed in connection with a claim to relief 
for the year 1920-21 under the above r. 8 
the Inspector of Taxes discovered that the 
rents of certain properties had been increased 
oe that year & that, by the above 
r. 7 (2), the owners were not entitled to the 
deductions in respect of repairs which had 
previously been granted from the Sched. A. 
assessments on the properties for that year. 
Additional assessments to income tax, Sched. 
A., were accordingly made in respect of the 
tax undercharged, & the Inspector of Taxes 
refused to certify the claim under r. 8 on the 
ground that relief under that rule applied 
only to assessments which were reduced for 
purposes of collection under r. 7. Notice of 

aaa was given by the owners against the 
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of the Inspector to certify the claim under 
r. 8, but at the owners’ request the hearing 
of the appeals was postponed pending the 
decision of the ct. on rules nist, which the 
owners had applied for & obtained, calling 
upon (a) the General Comrs. & the Inspector 
Taxes to show cause why a writ of ee 
hibition should not issue, prohibiting t 
from proceeding with the additional assess- 
ments ; & (b) the Inspector of Taxes to show 
cause why writs of certiorari & mandamus 
should not issue, quashing his refusal to 
certify the claim under r. 8, & commanding 
him to furnish the requisite certificate in 
connection with the claim :—Held; dis- 
charging the rules nisi, the General Comrs. 
& the Inspector of Taxes had acted within 
their jurisdiction, &, as the statute pre- 
scribed procedure for eppesling against the 
additional assessments against the In- 
spector’s refusal to certify the claim under 
r. 8, prohibition, certiorari & mandamus would 
not lie.—R. v. KINGSLAND PARISH INSPECTOR 
or Taxes, Ex p. PBARSON, KINGSLAND 
EstTaT#, R. v. INCOME Tax Comrs. & KINGS- 


i LAND Parisa INSPECTOR OF Taxes (1922), 


8 Tax Cas. 327. 
Annotations :-—Refd. R. v. Swansea Income Tas Comrs., Ex 
English Crown Spelter Co., [1925] 2 K. B. 250 ; Ander- 
fon & Haletead, Ltd, v. Birrell, [1932] 1 K. B. 371. 
1147. Add. Annotation :—Consd. R. v. Stepney 
Corpn., Ex p. Walker & Sons, Ltd. (1932), 
102 L. J. K. B. 118. 


1150. Add. Annotations :—Consd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. Refd. Phillips v. 
Britannia Hygienic Laundry Co., [1923] 2 
K. B. 832; Musical Performers’ Protection 
Assocn., Ltd. v. British International Pictures, 
Ltd. (1930), 46 T. L. R. 485 ; Stepney Borough 
Council v. Walker (John) & Sons, Ltd. (1934), 
103 L. J. K. B. 380. 


1152. Add. Annotations :—Refd. RH. v. Lancashire 
JJ., Hx p. Tyrer, [1925] 1 K. B. 200; 
Ashton v. Wainwright, [1936] 1 All E. R. 805. 

1156. Add. Annotation :—As io (1) Apld. R. v. 
L. C. C. Hae p. Swan & Edgar (1927) 
(1929), 141 L. T. 590. 

1162. Add. Annotation :—Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 876. 

1185. Add. Annotations :—As to (2) Refd. St. 
Magnus, etc. Parochial Church Council wv. 
London Diocese Chancellor, [1923] P. 38, 
Generally, Refd. R. v. North, Hz p. Oakey 
(1926), 43 T. L. R. 60. 


ditional assessments & against t e refusal 1186. Add. Annotation : ;—Consd. R. v. Central 


PART VI. SECT. 1, SUB-SECT. 3.— 
E. (a). remedy.—R. 





1004 vili. ——.}—CoNnpns v. KanoTa, {| TIER KURAL 
ses) 8 3 2. a a 376 3 {1925} 2 | W. W. RB. 670; 68 D. L. R. 741.—CAN 
1038 v. oA 
1004 eh ebiied ae writ of man- | not ee if another remedy is 





dawus will not issue unless the party 
eae baka i = cea nee one 10 


oO oo v. MINSH 
a 4M. P. R. 231; : 81 0. OC. Ga0t. 
—O e 


1027 fh. —— = Sandmpeii will not 
be ‘eauted if tho person to whom it is 
directed no power to obey its 
directions.—R. v NSHULL & RHIND 
thal 2), 4M P. R, 251; 670 GO. C. 


1110 ii. 





ae Vi. pal Sy corer 3.— 


1157 iv. ——- —— 
1088 iv. ———.]—An application for | damus lies agai 
@ mandamus was dismi » where wn to compe] the 


appots. “had an adequate alternative 
JOHANNESSON) vw. CAR- 
A ee Aber 2 


tad bee statute.—-Re VIKING MUNI- 
ITAL District No. 10, 
[1923] ¢ D. gi R. 1133.—CAN. 


PART VI. SECT. 1, SUB-SECT. 3.— 
F. (b) vill. 


.}+~-Mandamus to a cit 
to remove certain 

pumps refused since an 
nuisance proved La proper remedy. 


fe METRO he 
eee 303; O. R. 


PART VI. SECT. 1, SUB-SECT. 4.—A. 


rs or a a a ie rm 2 peas 








duty laid upon him in the interest of 
the ep eB MORIN v. PERRON (1927), 
44 K. B. 181.—CAN. 


a i. tnpowe Tax Coummisstoner-—To 
apt biti act.}—Held : 
pastiach &8 Specific Relief Act, a. 45, 


did not fal d at to this ee Ct. it has no 
ower to & mand “ve 


mandamus is 


he Income Tax Cemr. do w. 
the Act gives him a Aicoatien to do,.— 
MOHAMMAD FARID-MOHAMMAD SHAFI 

ag a ao aes oe (1927), 

L L. R. 9 Lah. 317 

ali. —— To sate cst on ois of law 
not raised at hearing.)|-——Held : where an 
aaneasee Boeke for a mandamua from the 
ie igs Ct. ai the Comr. of Ineome 
him to state a case on 


cintac¢ of law different from those he 

bef the Comr. to state a 

case, ‘sbphoeeon cannot be an 
tained.—. GT. Vi. 


Fim) v. ICOM ae’ Comr. (1938), 
Ph. 6 Ran. 42.—IND. 


oline cur 
dictment for 


To ORONTS, 


A man- 


Criminal Court JJ., Ez p. L. C. C., [1925] 2 
K. B. 48. 


1218. Add. Annotation :—Distd. Port of London 
cae v. 1. R. Comrs. (1919), 12 Tax Cas. 


1217. Add. Annotations :—Refd. R. v. Roberts, 
Ex p. Scurr, [1924] 2 K. B. 695; Roberts v. 
Hopwood, [1925] A. C. 578; Short v. Poole 
Corpn. (1925), 42 T. L. R. 107. 

1219. Add. Annotation :—Refd. Short v. Poole 
Corpn., [1926] Ch. 66. 

1221. Add. Citations :—3 Nev. & M. K. B. 802; 
8L. J. M. O. 117. 

sa on Citations :-—3 L. T. O. S. 180; 8 

1228. Add. Citation :—sub nom. Rt. v. LEICESTER, 
DEPUTIES OF FREEMEN, 15 Q. B. 671; 117 
HK. R. 613. 

Add. Annotations :—Folld. R. v. Monmouth 
Corpn., R. v. Bolton Corpn. (1870), L. R. 5 


Q. B. 251. Refd. Ex p. Portingell, [1892] 1 
Q. B. 15; R. v. Somerset JJ. (1900), 16 
T. L. R. 166. 

1230a. ——— No fresi: grounds for rehearing 


advanced. ]—Appct. was the owner of certain 
houses situated in West Norfolk. These 
houses were entered in the valuation list for 
1929 at £30 gross & at £22 rateable value. 
On July 30, 1929, appct. made a proposal in 
writing to the rating authority for the amend- 
ment of the list wnder Rating & Valuation 
Act, 1925 (c. 90), s. 37 (1), with the result 
that the assessments were reduced ¢ to £25 
gross & £18 rateable value. Nat ae 
satisfied with that decision, appct., acting 
under sect. 37 (8) of the Act, on Nov. 18, gave 


Vol. XVI.—Crown Practice. 


notice of appeal to the clerk of the peace, | 


but by reason of delay a copy of such notice 
was not served on the assessment com- 
mittee within the period = specified in 
Sched. V., Part I. of the Act & the appcal 
was withdrawn. A second proposal was 


Cases 1186—1269a. 


then made by appct. on Dec. 80, 1929, for 
the amendment of the valuation list upon 
the ground (inter alia) that the assessment 
was excessive, but without propos ee 
the amendment should be. oon 
1930, the rating authority ery notice e 
be served on the appet. that they intended 
to object to appct.’s proposal on the ground 
that the present assessments were fair & 
reasonable. The proposal then came before 
the assessment committee on Feb. 18, 1930, 
when the chairman intimated that the com- 
mittee refused to give a decision or to hear & 
determine the said proposal, whereupon the 
appct. applied for a rule nist for a 
mandamus :—Held: the assessment com- 
mittee ought in fulfilment of their statutory 
duty to have heard & determined the applica- 
tion made to them, but appct. had not 
satisfied the ct. that there were any merits 
additional to those put forward at the first 
hearing, & on that ground the ct. in its 
discretion refused to make the rule absolute. 
—R. ve. West NorrolK ASSESSMENT CoM- 
MITTER, Har p. WARD (EF. B.) (1930), 94 J. P. 
201; (1926-31), 1 B. R. A. 418, 0. A. 
1281. Add. Citation :—(1857), 3 W. R. 447. 


eae Citation :—8 Ry. & Can. Tr. Cas. 60, 

1269. Add. Annotation :—Consd. Re Barnes Corpn., 
Ex p. Wutter (1932), 97 J. P. 76. 

1269. After this case add :-— 

.}—See fie Barnes Corpn., Ha p. 

HutTrer, ELEcTIONS, No. 1109a, post. 


1269a. —-— After void election.|—IJf it appear 
with sufficient certainty to the ct. that a 
person has been elected mayor of a borough 
who is not qualified to accept the office, 
they will grant a mandamus to the electors 
to proceed to a new election.~--R. v. BeEprorn 
Coren, (1800), 1 Hast. 70; 102 E.R. 3t. 

Annotation :—Consd. R. v. Stoke Dainerel: Minister & 

Churchwardens (1836), 5 Ad. & Id). 584. 


a et rat rts 
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PART VI. SECT. a ee 5.— 


Pe Registration 
Board k-Where an application by 
for registration as an architect 
been refused by the above Board: 
—Held: mandamus would not lie 
directing the Bourd to register resp.— 
ARCHITECTS REGISTRATION BOARD OF 
VICTORIA ¥. HUTCHISON, [1925] V. L. R. 
le nue L. R. 404; 31 Alta. L. R. 


PART VI. SECT. 1, SUB-SECT. 5.— 
A. (d). 


Pee sa mer to hear case with- 
vo. BRINDA, 


tts jur ton. |—R. 
(igedh ts “r a 1092; 57 N. 8. R 





1221 vill. Incriminal inatler. |— 

The Supreme Ct. of Ontario has juris- 
diction to mandamus a county ne 
Judge’s criminal ct. to try, accordin 
the procedure of Criminal Code, a. 
& parson against whom an oda, . 821 
hae been found by a grand Jur. for the 
county. The fact that no rules have 
been made as to the issue of a man- 
damus in a criminal matter does not 
preciude the gies 
exercising ite foli powers.—A.-G. 
ONTARIO v. DALY, [1924] A. C. 1011: 
4 L. J.P. OC. . 31 132 L. T. 210; 46 

T. L. R. 814.—CAN. 


PART VL SECT. 7 haat 5.— 


of, ——.}-The punrenne Ct. of 
Ontario has has jurisdiction to grant a 





mandamus to a judge of a division ot. 
to hear an appeal from a conviction of 
deft., by a police magistrate, of an 
offence contrary to Inland Hevenue 
Act, 1906, 8. 180 (f).—-R. uv. SrEmRs 
(1924), 55 O. L. R. 290.—-CAN. 


oe oon’ appeal.J—~The 
Council of a municipal corpn. bad from 
time to time delayed tho hearing of an 
appeal against an assessment for rates, 
& finally refused to hear it until after 
the determination of the Local Ct. 
of an appeal from the decision of the 
Council on an appeal against rates 
made by another ratepayer In respect 
of different land :—Held : a mandamus 
lay to compel the Counct) to hear the 
appeal.—He PORT PIRIE CORPN., Hx p. 
EXECUTOR TRUSTEE & AGENCY Co. 
OF SOUTH ee tay LTp., [1934] 
S.A. 8. R. 97.--AUS. 


PART VI. SECT. 1, SUB-SECT. 5,— 
A. (g). 
ii, ——— ——.]}—Re HOLLAND 
gia a0 U. Cc, R. 214,--CAN, 


PART VI. SECT. a cee 5.— 





To sign ph of acquittal — 
A fies retirement of judge.)—A retired 
judge of « county ct, criminal ct. can- 
a be com a eerie by mandamus to 
a record of acquittal for lack of 
‘icisaistion, after a long interval of 
time. If there is any right to have the 
record signed, the only competent 
rson is the prevent judge.—He Hau 
1922), 838 Can. Crim. Cas. 55.--OAN. 
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sq. To grant administralion— Surro- 
gate Court.)--The Surrogate Ct. is 
Raubject to mandamus from the Ct. of 
King’s Bench. 

On the application by the daughter 
& sole heir of an intestate for a grant 
of administration, the Surrogate Ct. 
judge offered to grant temporary 
administration to a trust ov. The 
appet. refused to accept thie offer, & 
applied to the Ct. of King’s Bench for 
a mandamus requiring the Surrogate 
Ct. to issue letters of administration 
in the terms of her petition. No 
material was produced at the hearing 
of this application contradicting the 
statements in the affidavit filed in 
srpport of the application or showing 
that there was any lack of Guahieston 
or capacity in the appct., or that 
there was in fact any opposition to her 

etition, or that any one else bad Bay 

terest in the estate :—Held: 
order directing the judge of the 
Supreme Ct. & the clerk thereof to 
issue letters of administration to 
the appct. should be granted.—J/ce 
MACDONALD ESTATE, Je Slips ct 
Courts AcT (Man.), [1929] 3 W. W. BR. 
693; varied, {1930) 1 W. W. R., 249: 2 
D. L. R.177; 38 Man. L. It. 446.—CAN, 


PART VI. SECT. 1, SUB-SECT. 5.—B, 





1270 fv. er Not ree Ges 
t ¢ MONAGHAN : 
Re Aa -CAN. : 
1270 v. }—ADAMB River 
LUMBER Go. v. Ps SAWMILIS 
Lrp. (1921), 70 D. Db. Le RR. 863 ; 63; 36 
B. CO. R. 354.-—GAN. 


1290a. 





Papers relating to litigation—Right of 
councillor.}—A borough council & a club, 
the owners of a large estate in the borough, 
made an agreement with regard to the 
development of the land. The matter 
attracted public interest, & an action against 
the council was commenced by the A.-G. at 
the relation of a private individual claiming 
a declaration that the agreement was ultra 
vires. Appct., a councillor of the borough, 
complained that he had been refused access 
to the papers having reference to the action. 
The conduct of the action was referred to a 
special committee of the council, upon which 
appct. was Invited to serve, but he declined 
to do so. Appct. then asked for production 
of the Town Clerk’s notes on certain docu- 
ments connected with the cage, minutes of 
the committee which had negotiated the 
agreements with the club, & all corre- 
spondence with the club. Production of 
these documents was refused, the council 
acting upon the advice of leading counsel : 
Held: the right of a councillor to production 
is restricted to the production of such docu- 
ments as will enable him properly to carry 

out his duties as councillor, &, upon the facts, 
appct. had not by the refusal to disclose the 

_documents here in question been prevented 
from the.proper discharge of any of his 

duties. On the other hand if the documents 





1337. Add.. 


13823. Add. Annotation: — Refd. 
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had been disclosed, the interests of the council 
in the pending litigation might have been 
rejudiced. Appct. was not, therefore, en- 
itled to production of the documents.—R. v. 
BARNES BorouGcH CounciL, Hx p. CONLAN, 
[1938] 3 All E. R. 226; 82 Sol. Jo. 626; 36 
L. G. RR. 524. 


1298. Add. Annotation :—As to (1) Consd. Blundy, 


Clark & Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 


1808. Add. Annotation :—Refd. Reigate Corpn. v. 


Surrey County Council, [1928} Ch. 359. 


1310. Add. Annotation :—Refd. Stepney Borough 


Council v. Walker (John) & Sons, Ltd. (1934), 
103 L. J. K. B. 380. 


1317. Add. Annotation :—Refd. Brown v. Dagen- 


ham U. ©., [1929] 1 K. B. 737. 


Everett v. 
Griffiths, [1924] 1 K. B. 941. 


Annotation : — Refd. 
Griffiths, [1924] 1 K. B. 941. 


Everett vv. 


1375. Add. Annotation :—As to (2) Apld. R. v 


L. C. C., ae p. Swan & Edgar (1927) (1929), 
141 L. T. 590. 


1433a. Reference to statutory & other orders & to 


private & local Acts-— Duty to supply copies 
for use of court.]|—Practrice Nore, [1926] 
W.N. 308. : 


PART VI. SECT. 1, SUB-SECT. 5.—D. 


1292 i. General rule—Bill pendiny 
torcpeal Act.}—Wheroe a duty is tinposed 
upon a local authority to carry out 
an Act, the fact that a bill has been 
introduced to repeal that Act docs not 
justify tho local authority in refusing 
to carry out the duty, & mandumus 
lies to compel perfomnance.-—h. v. 
RATHMINES URBAN District COUNOIL, 
{1928) I. R. 260.~-IR. 

1294 fi, —-~.]—Health Act, 1919, 
a. 147, gives the Commission of Public 
Health power to order a municipal 
council to combine with other councils 
in providing, equipping & muaintatnin 
& common hospital. On the refusa 
by # council to obey such an order the 
Commission obtained an order nisi 
for the issue of a writ of mandamus :— 
Held: where the issue of a writ is 
obligatory under tho statute, vagucness 
in the order sought to be enforced is 
immaterial & the writ must issue.— 
R, v. ROOHKSTERSHIRE COUNCIL, Ex p. 
PUBLIO HEALTH COMMISSION, [1928] 
V.L. R. 492; [1928] Argus L. ht. 315. 


-—AUS. 
PART VI. SECT. 1, SUB-SECT. 5.—-E. 
ei. —— To register transfer.J—lh. v. 


RkGistTRAR OF TITLES, Aa p. Moss, 
{1928] V. LL. R. 4113 49 ALL. TT. 275; 
[1928) Argus L. It. 293.—A US. 

sr. Afunicipal council—Im posing con- 
ditions to permission to erect petrol 
ll outside legitimate scope of council’s 
functions.)—J/leld : amandamus sbould 
be granted.— He RANDWICK MUNICIPAL 
CoUNCIL, Hap, Bowarr & Co. (1927), 
27 8S HR. N.S. W. 209; 44 N. S. W 
Ww. N. 57.--AUS, ? 


st. ALayor— Refusing to put motion to 
meeting. )-—R. v. FOLEY, Wz p. MILLER, 
11928) V. Ii R 1.—AUS. 


sv. Municipal corporation—Refusal 
to accept payment of money.|—Applta. 
sought a mandamus to compel the reap. 
municipality to accept payment by a 
third party of an alleged debt of its 
secretary -treasurer :-—— Held: applts. 
could not succeed, as they bad failed 
to bring their case within tho terms of 
art. 1141 C. C, or to establish noy of 
such third party in making the pay- 
ment for the alleged debtor.—PERRON 





v. CORPN. DU VILLAGE DU SACRE- 
Kaor Der Jesus, [1929] 1 D. L. R. 197; 
{1928} S, CG. R. 326; affg., 44 Que. 
Cc, BL. 400,.—CAN. 

sw. Local authority—To take pro- 
ceedings under local Act.J—A writ of 
mandamus will not issue against a 
local authority to compel It to institute 
legal proceedings for alleged contra- 
vention of a local Act.—ELwoop v. 
BELFAST CorRPN. (1923), 57 L L. T. 
138,.—IR. 

8z. Official seat outside jurisdiction of 
court.)—In respect of a function which 
must be porformed by a State official 
in respect of a person domiciled within 
Natal, the ct. has jurisdiction to order 
the exercise of that function by him, 
notwithstanding that the official scat 
of that official is outsido the jurisdiction 
of the ct.—Hxr GREET, [1934] 
N. L. R. 118.—S. A a 

sd. fs to manner of performance— 
Mandamus not granted, |-—Mandamus 
docs uot lie as to the munner in which 
®&® public duty is to be performed, ¢.g. 
the proper method of assessment of 
corporate Income.—r p. MCSWEENEY, 
(1935) 4 D. L. R. 237; 10 M. PP. R. 
122; 5 F. l. J. (Can.) 84.—CAN. 

sf. Council levying rate insufficient 
to mect bond interest.J—R. (LARSON) ¥. 
DAVISON & CALGARY CiTy, [1936] 3 
W. W. RR. 23.—CAN. 


PART VI. SECT. 2. 


1326 iv. -) — CASTLEMAN 
v. JOHNSON, [1921] 3 W. W. R. 830; 
et L. R. 862; 30 B.C. R. 354.— 


sk. 7'o lery tax to pay full interest on 
municipal ekda a aaa lsat does 
not lie to compel a city council to 
enact a bye-law levying a tax to pay 
full interest on municipal bonds.— 
dtc LARSEN, [1936] 3 D. L. R. 753; 
revsd. sub nom. R. (LARSEN) v. DANSON, 
[1936] 4D. lL. R. 816.—CAN. 


PART VI. SECT. 3. 

1841 i. When action for mandamus 
pending. }—An interlocutory mandamus 
should not be granted, unless it can be 
shown that pltf. will suffer ase aA | 
waiting for the result of the ; 
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nd 


eee er oh 


Proof of the cluim for dumages is not 
a condition precedent to the granting 
of an interlocutory mundamus.— 
RIDINGS v. ELMHURST SCHOOL TRUS- 
ThES (Sagk.), [1926] 4 D. L. R. 81; 
[1926] 2 W. W. R. 752.—CAN. 


PART VI. aaa es yee 1.— 
- (a). 

1350 i. Necessary parties — Man- 
damus against municipal corporation. } 
—In mandamus proceedings against a 
municipal corpn. it is the better 
practice to make parties to the ore: 
ceedings the members of council & 
officers whose alleged delinquencies 
are involved.—R. (READ) v. PEMBINA 
MUNICIPAL DistTrRicr No. 552, [19221 
Ne W.R. 857; 70 DL. RR. 559.— 


PART VI. aes yi SUB-SECT. 1.— 


ad. Not judge in chambers.)—Order 
nist for mandarous must be granted by 
oa full ct., not by a judge iu chambers.— 
Kx p. MCSWEENEY, [1935] 8 D. L. R. 
780; 9M. P. R. 276; 5 Can. L. Jo. 
53.—-CAN. 


PART VI. SECT. 6, SUB-SECT. 1.— 


° e 


1371 {. Application must be Pons 
—It, is within the discretion of the ct. 
to grant or refuse a writ of mandamus. 
lt will be refused if there is serfous 
unexplained delay in prosecuting the 
claim, although the S to of Limi- 
tations is not ae o an action 
for mandamus.— CANADIAN FERTILIZER 
Co., LTp. v. MARITIME FARMERS Co 
OPERATIVE, Lrp., [1934] 2 D. L. R. 
424; 7 M. P. R. 10.—CAN., 


1373 4. Effect of delay—Poverty of 
applicant.}—An appct. for a writ of 
1nandamus myst apply to the ct. within 
a reasonable time of the happening of 
the event on which he grounds his 
claim, &, in view of the benefits con- 
ferred on poor persons by Poor Persons 
Legal Remedies Act, 1918, want of 
means is not a sufficient excuse for 
unreasonable delay.— fe UFAC- 
TURERS’ MUTUAL INSURANCE, LTD., 
Ez p. ANLEZARK 2951). 318. R. N.S. 
533 48 N. Ss. W. a ° 24.—AUS. 





1466a. Cross-examination of deponent—-When 
ordered—Only in very special circumstances.] 
iar: La a JJ., Hz p. SMiTH, [1928] W. N. 


1486a. ——- ———.]—-R. v. HANcock, ALDERMAN 
OF NORTH WEST WARD OF BOROUGH OF 
PoOLe (18389), 3 J. P. 723. 


1517. Add. Annotation :—Refd. Stepney Borough 
~ Council v. Walker i ohn) & Sons, Ltd. (1934), 
103 L. J. K. B. 380 


1566. On sixth line of headnote, after ‘‘ borough ” 
insert ‘‘ to raise a rate.” 

1580a. 
true, that returns must be certain, & not 
argumentative (LoRD MANSFIELD, C.J.).— 
R. v. LYME REGIS CORPN. (1779), 1 Doug. 
K. B. 177; 99 E. R. 116. 

Annotations -—Refd. li. v. Brewer’s Case (1824), 4 Dow. & 

Ry. Kk. B. 492; R. vw. Bowman (1834), 6 C. & P. 337. 

1644a,. —— —-—-.]—The mandamus issued, re- 
citing the book to be in deft.’s custody, 
power, & control; & was tested the day on 
which the rule for the mandamus was made 
absolute. Return. that the book was not 
at the time of the feste, nor since, nor at*the 
time of the return, in the custody, etc. The 
ct. refused to take the return off the file, or 
quash it, on motion, upon affidavit of the 
facts as above stated, & of the belief of 
deponents that deft.’s object was to evade 
the process of the ct. But the ct. refused 
deft. the costs of the last motion, though 
moved with costs.—R. v. PAYN (1837), 6 
Ad. & El. 392; 1 Nev. & P. K. B. 524; 
Nev. & P. M. C. 214; Will. Woll. & Dav. 
142; 6L. J. M. C. 62; 1/9. P. 87; | Jur. 
54; 112 EB. R. 150. 


1726a. -}—A peremptory writ of man- 
damus was duly served on ten members of a 
borough council in 1897, commanding the 
corpn. to obey anu order of the Local Govt. 
Board limiting a time for the carrying out 
of a sewerage scheme, pursuant to a local 
Act passed in 1885. The writ after service 
was left in the hands of one of the members, 
who lost it. In Mar. 1903, of the forty- 
eight members of the council only seven 
remained who were originally served in 
1897, & in that month all forty-eight members 
were served with an order of the ct. to make 
a return to the peremptory writ served in 
1897, a copy of which accompanied the order. 
On a rule nisi to show cause why the return 
should not be taken off the file, & calling on 

















Vol. XVI.—Crown Practice. 


| £749a. 


Cases 1466a—1837 


the forty-eight individual members to show 
cause why writs of attachment should not 
issue against them for disobedience to the 
peremptory writ, the ct. was of opinion that, 
under the circumstances, all forty- eight 
members were duly served with the peremp- 
tory writ in Mar. 1903. It was ordered that 
writs of attachment should issue against the 
seven members originally served, the writs 
to lie in the Crown Office until a certain date, 
leaving the onus on the seven members to 
satisfy the ct. that the writ was obeyed. 
The matter was allowed to stand over as 
against the other forty-one.—R.* v. Wor- 
CESTER Coren, (1903), 68 J. P. 1380; 21. G. 





R. 51, D. C. 

1736. Add. Annotation :—Refd. R. v. Cory, [1927] 
1K. B. 810. 

1739. After this case add ‘‘ —— .]-—See, now, 
S. C. J. (Consolidation) Act, 1925 (c. 49), 


s. 3 (1) (a).’’ 
1740. Add. Citation :-—2 B. RR. A. 639. 


Add. Annotation :—Refd. Bottomley v. West 
Derby Assessment Cummittee, ete., ete. 
(1931), 47 T. L. R. 468. 

1745a. ——-.])—Where a party, required by law 
to pronounce @ decision on certain points, is 
brought before the ct. by a motion im- 
pugning such decision, the general rule is 
that; he shall have costs if the application 
fails.—R. v. BrRipGnorry CorPN. (1839), 10 
Ad. & Ikl. 66; 2 Per. & Dav. 317; 8 L. J. 
M. C. 86; 8 one Q. EB. 2363 3 IP, O74 ; 
3 Jur. 8843 113 I. kh. 26. 

Annotation :—Apld. It. v. Chipping Wycombe Corpn. (1875), 
44L.J. Q. B. 82. 


——.J-—R. v. Vaye (1844), 8 J.P. 





Joe 222. 
1786. Add. Citation :—1 Q. B. 761. 


1805a. Costs of obtaining writ.] — Two 
parishioners, for themselves & other 
parishioners, entered traverses to the denials 
to a writ for mandamus. In taxing the 
costs, the costs of obtaining the writ were 
included, without applying to the ct. :— 
Held: to be right.—R. v. FALL (1842), 1 
Q. B. 6538; 13 L. J. Q. B. 187; 113 E.R. 
1282; sub nom. Fay v. R., 2 Gal. & Dav. 
803, Ex. Ch. 

1809. Add. Annotations :—Relfd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., |1924] 2 Ch. 
53; Swift v. Board of T'rade, [1926] 2 K. B 
131. 





Part VII.—-Quo Warranto. 


1887. Add. Annotations :—Refd. Metcalfe v. Boyce, 
[1927] 1 K. B. 758; Bournemouth-Swanage 
Motor Road & Ferry Co. v. Harvey, [1929] 
1 Ch. 686. 





PART VI. SECT. See ee “SECT. 5.— | 185; 
prt To eee county court fudge-—To 
eal from conviction—Compliance 

fied ect acer ala iat }—~He R. 
nda R. STACPOOLE & 
Srvane, {1930} 3 W. OW. R. 48; sub 
nom, Ex p. POCHREBNY, 54 Can. "C. C. 


39 Man. L. R. 177.—CAN. 


PART VI. SECT. 6, SUB-SEOT. 9. 

sm. Affidavit of Mintster—Whether 
admissible.|—On appeal from an order 
that a writ of mandamus do issue 
directed to the Minister of Lands 
commanding him to determine the 


For cross-reference at end of section read 
‘* See, now, S. C. J. (Consolidation) Act, 1925 
(c. 49), 5. 48.” 


rights of an appct. for a lease of a 
certain lot & of an objection thereto, 
& to proceed in accordance with 
sect. 139 of Land Act, an Yatra 
to put in an affidavit of the Minister to 
show what actually ce lace before 
him was refu INISTER OF 
LANpbs (1926), 37 B. C. Re. 106.—CAN. 





d.— 
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Cases 1846—2093. 


1846. Add. Annotation: — Refd. 
Griffiths, [1924] 1 K. B. 941. 


1847. Add. Annotation: — Refd. 
Griffiths, [1924] 1 K. B. 941. 


1848. Add. Citation:—sub nom. Carter's 
John) Oase, Lofft, 516. 


1852. Add. Annotation :—Refd. Brown v. Dagen- 
ham U. O., [1929] 1 K. B. 737. 


1876. Add. Annotation :—Consd. Re Barnes Corpn., 
Ez p. Hutter (1932), 97 J. P. 76. 


1952. Add. Annotation : — Refd. 
Griffiths, [1924] 1 K. B. 941. 


1954. Add. Annotation: — Refd. 
Griffiths, [1924] 1 K. B. 941. 


ENGLISH AND EMPIRE 


Everett v. 
Everett v. 


(Sir 


Everett =v. 


- Everett rt. 





ON NY I eo 





PART VII. SECT. 2. 


1840 i. Discretion ‘of court—Court 
bound to consider all ctrcumstancea. }— 
On appncet on for a quo warranto, the 
ct. will consider whether in all the 
circumstances the public interest calls 
for the exercise of its diseretion in 
favour of appct.—MR. (BouDROT) v. 
JOHNSTON, (1928) 2 D. L. R. 278; 56 
N.S. R. 214.—CAN. 


1840 li. —— -]— Where” an 
application for quo warranto is made to 
the Ot. of K. B., the granting or with- 
holding of leave is in the discretion of 
the ot., & the discretion ought to be 
exercised upon & sound consideration 
of the particular circumetances of eact 
case.—— gone a WW. HUBER, (1924) 


PART VIL. SECT. 8, SUB-SEOT. 1.— 
A. (d). 


eee ee 


1871 iil, ——.]—An a eee ee 
a quo warranto, to test the validity of 
the ap Lo at era of an inspector, on the 
froue that the appointment was 
legal because there was already an 
inspector In office, was dismissed, as 
the municipality had power a a oint 
“one or more inspectors.”-—R. 
oe (1926), 5a. N. Sg. R. 03.— 


PART VII. SECT. 3, SUB-SECT. 1.—F, 


1908 iiia. .J—On a 
notion for an order nisi for information 
in the nature of guo warranto in respect 
of a recount on the election of a 
member of the House of Commons the 
ct. should not exercise ita discretion to 
crane tho order, since the Dominion 

ontroverted Elections Act provides 
another remedy.—R. v. ELLIS (1935), 
50 B.O. R. 325.—CAN. 

sx, —— Fatlure to post name of 
candidate.|—-Where after being legally 
nominated as a councillor for a rural 
eithias ala a candidate informs the 

roturning ofticer that he is 
considering withdrawing, but does not 
withdraw, & the return ng officer does 
not post his name as one of the 
nominees but declares another candi- 
date clected by acclamation, a quo 
warranto proceeding is the correct 
method for testin Ree latter’s right 
to the tia —R. Wis ee De v. oer. 
(1022) 1 W _ W. R. 71 
7 amp 


Disqualification of candi- 
date. }—Where a person elected to a 
municipal office {s at the time of his 
election disqualified for election, the 
election oan only be attacked by an 
election petition; but where be is 














disqualified from holding municipal] 

office his case comes under the cavercry 

of continuing disqualifications 

afford good ground for a proceeding by 
uo warranto.—R. (NUTTALL) ¥. BROWN 

fi923) 6 W.W.R. 511; 33 Man. L. R. 


ae Statu ' remedy avail- 
able.J—The remedy by quo warranto is 
not excluded ed another statutory 
remedy, unless the Legislature has so 
declared olan ger or by necessary 


ped eas —R. (MCARTHUR) v. MayY- 





COOK, {1924] 4 D. L. R. 12223; 3 
W. W. RB. 540.—CAN. 

PART VII. SECT. 4, SUB-SECT. 2.— 
B. st 


t f. oof of interest. pag 
Rv, MoKeam (Bel) 20. L. Ch. 36. 


ac. }'alidity.j}-—-Notwithstanding the 
repeal in Victoria of provisions corre- 
sponding to those of 9 Anne, c. 25, 
proceedings by way of information 
of guo warranto are maintainable in 
Victoria at the suit of a private person 
as rolator under the provisions of 
Ord. LIII., rr. 31-39, of the Rules of 
the Supreme Ct., 1916.—LISTON ». 
Davirs (1937), 57 C. L. R. 424; 43 
Argus L. R. 305; [1937] V. L. R. 
222; 11 A. L. J. 75.—AUS. 


PART VII. one 4, SUB-SECT. 2.— 


oi. ——.J— 3 (MATEESON) v. 
Hosur, [19 {1924) 2 D. L. R. 905; 2 
W. W. R. 596.—CAN. 


PART VII. neve 4, SUB-SECT. 2.— 


(oc). 
iii. -J—R. v. 

(sso) 1 OC. L. Ch. 203.—CAN. 

1969i. What ts acquiescence.)— 
Aoguiescence by a, relator in the 
alleged offence, to be fatal, must be 
acquiercence at the time the alleged 
offence is committed. ree su pecauent 
conduct of a relator in agreein et st 
overlook the equal allege 
others does not constitute dine unilee 
ing eal a rrnia rae (MATHESON) Uv. 
aoe (1924) 2 L. R. 905; 2 
W. W. RK. 596.—CA 


PART VII. SECT. 4, SUB-SECT. 38. 


1990 {. Hffect of delay.}—Unneces- 
sary delay making an application 
for a rule nisi for quo warranio is a bar 
to that remedy. A delay from Oct. 
to Apr., the ct. having sat twice 
in the meantime, is a delay of such 
tength.—Ke CROSMAN & McLrEop’s, 
ELECTION, Ex p. Howarpd (1922), 70 
D. L. R. 589,.—CAN. 


ADAMS 


eee 
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Digest SUPPLEMENT. 


1960. Add the following para. :— 


The ct. will not make such a rule absolute 
where a relator appeared to be a man in 
low & indigent circumstances, & there were 
strong grounds of suspicion that he was 
applying, not on his own account, or at his 
own expense, but in collusion with a stranger. 

2007. Add. Annotation : — Refd. 

. Griffiths, [1924] 1 K. B. 941. 

2046a. ——— Reference to statutory & other orders 
& to private & local Acts—-Duty to supply 
copies for use of court.|—Pracrice NOTE, 
[1926] W. N. 8308. 

2088. Add. Citation :—5 Dow. & L. 249. 

2093. Add. Annotation :—Apld. R.v. L.0.0., Ezp., 
Swan & Edgar (1927) (1929), 141 L. T. 590. 


BKverett vv. 


PART VII. SEOT. 4, SUB-SECT. 4.—A 


sa. Necessity for — That motion 
made ai instance of relator.}—On a 
motion for a quo warranio, an affidavit 
stating that the motion is made at 
the instance of the relator must be 
filed before the service of the notice 
of motion or petition, & where it has 
not been so filed the motion will fail. 

—R. (Mackay) v. Goon, [1922] 1 
ae R. 712; 66 D. lL. R. 763.— 


PART VII. SECT. 4, SUB-SECT. 4.—C. 


2017 i. Acceptance of office—Accept- 
ance or aeting in office need not be 
stated.J-—R. v. STEPHENSON (1851), 1 
GC. lL. Ch. 270.-—-CAN. 


PART VII. SECT. 5. 


2025 ii, —— .]—An appeal from 
an order nisi for a quo warranto in- 
formation. Appct. sought the removal 
of a police comr. from his office on the 
ground that he had been convicted of 
a criminal offence. The objections to 
the order appealed from were: (a) that 
there had been too long a delay, about 
seven weeks, in making the ep pucetlon 
after the relator discovered the alleged 
disqualification; (b) that an amend- 
ment to the notice of motion, by which 
the citation of the sects. of the Act 
which applied to the case were changed, 
should not have been allowed ; (c) that 
the alleged convictions, which were by 
a police magiatrate, were not properly 
proved :—Held: al) the objections 
should be overruled & une > Unc dis- 
missed.—R. pC Gees 





[1932) 1 W. W. RR. 662; R. 
181; 45 B. Oo. R. 1382; 58 0. 6. C. 
38.—CAN,. 


1 .J}—R. (MOARTHUR) . 
DovortT, (1924] 3 D. L. R. 812.—CAN. 


1 ii. Burden of proof.j-~On the 
heariog of an information itn the nature 
of quo warranto proceedings to oust 
resp. from his office as one of the com- 
mittee of adjustment under Dairy 
Products Sales Adjustment Act, the 
onue is on resp. to prove that he is 
entitled to hold the office so attacked.—. 
aarp SHANNON (1930), 43 B. O. R. 129. 





sh. Defence—Fatlure to answer obj 
tion—Is admiasion of truth of pease 
aaa vw. ScoTr (1851), 2 C. L. Ch. 98.— 


so. Service of notice of motton— Time 
cally acne as “4 Fos aed week subse- 


v. PONSFORD 
a 02), 40 O. a ee are 410; 220. L. T. 
146; 1 O. Ww. e 645.—OAN. 


+ 
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Cases 2109—2168, 


Part VIIl.——Prohibition. 


2109. Add. Annotation :—Consd. R. v. Daily 
Herald, Editor, etc., & Davidson, Ez p. 
Norwich (Bp.), R. v. Empire News, Editor, 
etc., & Davidson, £2 p. Norwich (Bp.) (1932), 
48 T. L. R. 253. 


2110. Add. Annotations :—Refd. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 38; Hunter v. Stad- 
tische Hochseefischerei Gemeinniitzige Ge- 
sellschaft (1925), 188 L. T. 488; Mansfield v. 
Robinson, [1928] 2 K. B. 3538. 


2112. Add. Annotation :—As to (1) Refd. St. 
Magnus, etc. Parochial Church Counci) »v. 
London Diocese Chancellor, [1923] P. 38. 


2121. Add. Annotation :—As to (2) Folld. R. v. 
North, Hz p. Oakey (1926), 43 T. L. BR. 60. 


2129. Add. Annotations :—Apld. St. Magnus, ete. 
Parochial Church Council v. London Diocese 
Chancellor, (1922! P. 38. Refd. R. v. North, 
Ex p. Oakey (1926:, 43 T. L. R. 60. 


2130. Add. Annotations :—Refd. R. v. Electricity 
Comrs., Hz p. London Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171; 
R. v. Powell, ka p. Camden, [1925] 1 K. B. 
641; Ha p. Wenham (1934), 78 Sol. Jo. 414. 


2132. Add. Annotations :—Consd. R. v. Swansea 
Income Tax Comrs., Ex p. English Crown 
Spelter Co., [1925] 2 K. B. 250; R. v. Nevth 

orcestershire Assessment Committee, Ha: p. 
Hadley, {1929] 2 K. B. 397. Refd. I. 
Electricity Comrs., Bx p. London Electricity 
Joint Committee Co. (1920), 11924] 1 Kk. &. 


SB la ee eee. o, 


2149a. 


171; Dennerley v. Prestwich U. D. C. (1929), 
141 L. T. 602. 


KINGSLAND 
PaRIsH, INSPECTOR OF TAXES, Ez p. PHAR- 
SON, KINGSLAND EstaTE, R. v. INCOME TAX 
Comrs. & KINGSLAND Pari8H INSPECTOR OF 
Taxes, No. 1141a, ante. 


2142a, —---.]}—A writ of prohibition will not lie 


to restrain justices in petty sessions from 
enforcing a warrant of imprisonment on an 
order for payment of rates where no remedy 
of a preventive, as distinct from a corrective, 
nature can result from the issue of the writ.— 
R. v. NORFOLK JJ., Ba p. Davinson (1925), 
69 Sol. Jo. 558, D. C. 

-+-—Appcts. having obtained a rule for 
a writ to prohibit the General Comrs. from 
making, allowing, confirming, enforcing, or 
otherwise proceeding upon an assessment to 
income tax :—-Held: prohibition would not 
lie to the General Comrs., who had acted in 
accordance with their statutory duty in 
making the assessment & had not excecded 
their jurisdiction.—R. v2 Swansea INCOME 
Tax Comrs., Ha p, ENGLISH CROWN SPELTER 
Co., [1925] 2K. B. 250; 04 L. J. K. B. 71875 





133 1 T. 1433 41 7. L. R. 505; 9 Tax Cas. 
4373; sub nom. R. v. INCOME 'TAX GENERAL 


Comre., Bx p. ENGLISH CROWN SPELTER Co., 
Lrp., 69 Sol. Jo. 606. 


2168. Add. Annotations :—Apprvd. R. v. North, 


Ex p. Oakey, [1927] 1 K, 8. 40f.  Consd. 
Histate & Trust Agencies (1927), Jad. v. 


Singapore Improvement Trust, [1987] 3 All 


BK. RR. 324. 


PART Vill. SECT. 1. 


2109 1. Whether grantable ex debtto 
justitie—On excess or want of juris- 
diction—Apparent from proceedings. )— 
Where want. of jurisdiction is apparent 
on the face of the proceedings a stranger 
js entitled to a writ of prohibition, ez 
debito fjustitia.—R. v. Fae Er pr. 
WEBER (1928), 22 Q. J. P. 138. ~—AUB. 


PART VIII. pale 2. 


date aggrieved by proceodings of the 
judge on & recount cannot resort to 
prohibition as he has other statutory 
remedies.—PLANTE v. FOREST, [1936] 
a L.R.706; revsd., (1936) 4D. L. R. 


C neareeumemnecd 





——,.}] — MINISTER 
FOR LABOUR & INDUBTRY (N. 8. W.) 
v. MUTUAL LIFE & CITIZENS ASSURANCE 
yea ih (1922), 30 C. L. R. 488; 28 
Argue . R. 252; 29'S. RB. N.S. W. 
61 39 N.S. W. W. N. 94; reed 
N. g. W. Ind. Arbn. Cas. 20.— AUS. 
ial VIII. SECT. 4, SUB-SECT. 1. 


Judge.}—Er'p, Bore (1928). 288. T 
N. ra Be is NW WN AGT, 


i rig Until a charge is pre- 
ferred’ & dealt with by til ne otay in 
the ct. to which an accused has been 
committed for triaJ, he cannot be com- 
for the same 
offence. Where a right of appeal 
exists, an order of prohibition wil) 
issue only if something has been done 
contrary ae the laws of the land or 80 
Lpaathes to violate some funda- 

pee nae of justice. Once it 

ed that a Or ueietrets has heir 

» & mistaken exercise thereof is 

& e ground for oe appeal & & mr eo: for prohibi- 


tion. always 
cand GO peventintecian Gis from acting 





without authority & not to remedy 
wrong decisions by oe —He FRASER 
& HALrIN, Leary W. It. 255; 
1D. LL. R. 7813 69 C, o C. 230.--CAN. 

a ili, ——~.|--R. v. Fovor, [1938] 
1 W. W. R. 497; 2D. L. R. 290; 8 
FLL. J. (Can.) 1°.-—CAN, 


PART VIII. SECT. 4, SUB-SECT. 2. 
2150 vi. }] — Prohibition is 
granted where there is want of juris- 
diction in an Inferior ct.—ROSsKNBERG 
v. THE MACCABHEA, [1923] 2 W. W. KR. 

320. ‘CAN. 

2150 vii. —-—-.}-He 
(1925) 3 D. L. R. 966; 
Cag. ae — 

215 ———, J—Re R. v. aan 
aN: 5 1928), 46 Can. Crim. Cas. 13.— 


ee ees 


Woopkoor, 
44 Can. Crim. 


2150 ix. -- Prohibition should 
not issue, unless it is clear on the face 
of the procecdingsa that there is want 
of jurisdiction. —- CHILDREN’s AID 
SocieTy OF ST. ADELARD v. STR. Rose 
RURAL MUNICIPALITY eae [1926] 
4D. L. R. 466; [1926] 3 W. W.R. 8; 
46 Can. Crim, Casa. 305.—CAN, 

2150 x, ——.}—The writ of pro- 
hibition may bo resorted to only where 
there is a compre lack of juriadiction. 
—R. v. DEE (Man.), [1927) 4 D. L. R. 
1065 Pgar ens 3 W. W. R. 529; 49 

. 57.~—CAN. 
eer xi. S, P. R. v. eonor Ez p 
Murepitn, [1927] V. isi; 49 
a L. T. 57 ¢ [1927] Moods fe R. 348. — 

2150 xii. .}—GREVAS v. ALMAB, 
{1936] 2 W. W. R. 644.—CAN. 

© ii. Court having power 
to amend—No prohibition.j—IiIn the 
style of cause in a comnty ct. action the 
word “ company ”’ in pitf.’s name was 
abbreviated as ‘‘co.’’ a default judg- 
ment was entered, & five years thereafter 
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(OD. D. R39; 


deft. applied tor an order for a writ of 
prohibition on the ground that there 


was no pltf. iu that there was no such 
Orson Or ca, Wy said mame, & therefore 
pie county ct. was without, juris- 
diction, An order was mado stuying 


all further proeeedings in the action & 


dirceting the dasue of a welt of pro- 
hibition. On appeal:--Jield: — tho 
appeal showd be allowed ; the CAKE 
was one where jurisdic tion was 


apparent on the face of the procoedings, 
with deft. alleging a Jatent want. of 
jurisdiction ; & this Jatent want of 
jurisdiction, ff it be such, was well 
within the powers of alneudiment pHa 
sect. 25 of County Cts. Ar ” RS. B.C,, 
1924; the writ of prohitidtion iould 
not. have issued but the application 
should have been enlargew or refused 
to give pltf. an opportunity to amend. 
—CONTINGENTAL MARBLE Co., ETD, v. 
Lanas, ((937] 3 W. WL. RR. 3363 4 
523.0. 18. 47- CAN. 
2161 tx. ——.J]—Prohibition does 
not lie to a magistrate where there {is 
no lack of jurisdiction. ek (FRASE . 
v. HALPiIn, (1933] 1 D. L. R. 7813 
oan C. 230 : (1933) 1 W. W. “R, 255. _- 


PART VIII. SECT. 4, SUB-SECT. 4.—A 

2184 iv. e}—Rte WILton 
FARMERS’ CO-OPERATIVE ASSBOCN. 0. 
Buregas, (1924) 4 D. L. R. 435; 95 
QO. L. R. 534.—CAN. 

2184 ve ——- —--.i--Tho extra- 
ordinary remedy of pr obibition cannot 
be invoked os & means of appealing 
from the decision of a county ct. judge 
when the question which he decided 
was within his jurisdiction to deter- 
mine. The yrecedure proper to be 
adopted is an appeal to this ct.—- 
ha v, see ies (1938) 1 
Ww. R. 465; D. L. R. 201; 7 
Puss, (Gen.) 476. —CAN. 








Cases 2187a—23803. 


2187a. ]—In the case of the misinterpreta- 
tion of an Act by an inferior ct., the considera- 
tion of which arises incidentally in the course 
of a proceeding which is confessed to be within 
its jurisdiction, a prohibition will not lie, 
unless it be made appear to the superior ct. 
that the party applying for the prohibition 
has, in the course of the proceedings in the 
inferior ct., alleged the grounds for a contrary 
interpretation of the Act on which he applies 
for the prohibition, & that the inferior ct. has 
roceeded notwithstanding such allegation.— 
OME v. CAMDEN (PARL) (1795), 6 Bro. Parl. 
Oas. 203; 2 Hy. BI. 633; 126 E. R. 687; 
affg. 8. C. sub nom. CAMDEN (LorD) v. Home 
(1791), 4 Term Rep. 382. 


Annotations : :-—Consd. Gould v. Gapper (1808) : Kast, 345- 
Distd. Wadsworth v. Spain (1851), 17 Q. 171 Apid. 
R. v. Greenwich County Court Judge ( 1eNey 60 L. T 48 
Rofd. Gare v. Gapper (1803), 3 Kast, 472; Veley v. Burder 
(1841), 12 Ad. & El. 265; Re Appledore Comiutation 
(1845), 8 Q. B. 139; Kgyptian Bonded Warehouses Co. 
wv. Yeyasu Goshi Kaisha, (1922} 1 A. O. 111. 


2196. Add. Annotation :—Apld. McPherson  v. 
McPherson, [1936] A. C. 177. 

2200. Add. Annotations :—Consd. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 38; R. v. North, Lax p. 
Oakey (1926), 43 T. LL. R. 60. 

2206. Add the following para. : 

‘ But at the suit of the Kine: prohibition 
' lies. 

2220. Add. Annotations :-—Retd. R. v. Electricity 
Comrs., Hx p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171; R. 
4 ae Minister, Ex p. Davis (1 929), 141 
aw T. 6. 

2221. Add. Annotations :—Consd. R. v. Electricity 
Comrs., Hx p. London Wlectricity Joint Com- 
mittee ‘Co. (1920). ;1924] 1 KL. GB. 71; Rew. 
Health Minister, A p. Davis, [1929] 1 kK. L. 





O19. 
2237. Add. Annotation :—Consd. KR. v. Daily 
Slerald, Editor, etc., & Davidson, Ex p. 


Norwich (Bp.), R. v. Empire News, Editor, 
etc., & Davidson, Lx p. Norwich (Bp.) (1982), 
48 T. L. R. 253. 

2204 Add. Annotations :-—Refd. R. v. Electricity 
Comrs., Kx p. Tondon Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171; 
R. ve. Health Minister, Bx p. Davis (1929), 
141 L. T. 6. 





ree etn te: 


2187 tii, ——.]—TUFTS v. THOMSON, 
1929) 1 D. L. R. 896; 1 W. W. R. 
20; 38 Man. L. KR. ‘1; affg., 
3 W. W. BR. 666.—CAN 





charge 


‘Annotation :—Refd. Rh. v. 


"2289. Add. 


magistrate has heard the evidence in a 
may be dismissed without 
(1928) prude sing appct. as to any motion 

1© may mako at a later stage.—R. v. 


ENGLISH AND EMPIRE Diarest SurpLEMENT. 


2287. Add. Annotation :—Consd. R. v. Electricity 
Comrs., Hz p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1K. B.171. 


2287a. Assessment committee.]—A rating authority 
had appointed a sub-committee to fix the 
values of properties in the district for the 
purpose of the preparation of the valuation 
list. They appointed P. & G. members 
thereof, & subsequently appointed the same 
two persons as their representatives on resp. 
assessment committee. The applicant had 
given notice of objections to his assessment 
to resp. committee, & on learning the above 
facts, obtained a rule nisi for a prohibition 
to that committee from hearing & deter- 
mining his objection:—Held: a writ of 
prohibition would lie to an assessment com- 
mittee.—R. v. Norrit WORCESTERSHIRE 
ASSESSMENT COMMITTEE, Ex p. HADLEY, 
[1929] 2 K. B. 397; 98 L. J. K. B. 605; 141 


L. 1.557; 93 J. P. 199; 45 'T. L. R. 525; 
27 L. G. R. 458; (1926-31), 1 B. R. A. 
279. 


Salford Assessment Committee» 
(1937) 2K. Bw 1 

Annotation :—Consd. Ie 
Patent, [1931] 2 Ch. 272. 


2290. Add. Annotations :—Consd. R. v. Electricity 
Comrs., Ha p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. Refd. 
Hearts of Oak Assurance Co. v. A.-G. (1932), 
48 T. L. BR. 296; Denby & Sons, Ltd. v. 
Minister of Health, [1936] 1 K. B. 337. 


2303. For the existing paragraph in original 
volume substitute as follows :— 


Electricity Commissioners.}—The powers of 
the Electricity Comrs. are to be exercised 
judicially & not ministerially, & a writ of 
prohibition will issue if they make an order 
giving effect to an ultra vires scheme.—R. v. 
ELEctRiciry Comrs., Lx p. LONDON ELEc- 
TRICITY JOINT COMMITTEE Co. (1920), LYp., 
[1924] 1 K. B. 171; 93 L. J. K. B. 390; 1380 
L. T. 164; 88 J. P. 13; 39 T. L. R. 7163 
68 Sol. Jo. 188; 21 L. G. R. 719, C. A. 


Annotations :—Apld. R. v. Church Assembly Legislative 
Committee a Church Assembly, ke p. Haynes Smith 
(1927), 44 L. R. 68; KR. v, Health Minister, Ex p. 
Davis, 1999) 1K. B. G19; ; R. vw. North Worcestershire 
oc Comnnittee, Ex p. Hadley, [1929] 2 K,. B. 397. 

a. A.-G. vw. Londou & Home Counties Joint Electricity 
Authority, {1920] 1 Ch. 513; R.v. Hendon Rural District 


Wingate’s 








that the matter has not been dealt 
with by the inferior ct., is not a ground 
against deft. applying for prohibition. 
—ROSENBERG vo. THRE MACCABEES, 


PART VIII. SECT. 4, SUB-SECT. 4.—B. 


‘2192 ili, ——-.}— Prohibition does not 
lie where the lower ct., having properly 
entered upon an inquiry, haa errone- 
ously found a fa which, though 
essential to the validity of its order, it 


was competent to try.—R. v. weet 
TRATES CourT & KsSMOND, 7 & 
BRAZLEY, en oe R. Qd. ao. 2 
Q. J. P. 97.—AU 


PART VIII. SECT. 5, SUB-SECT. 1. 


so. Before hearing.J—A writ of pro- 
hibition prohibiting a district ct. judge 
from hearing an appeal from a sum- 
ue conviction, on the ground. of 
of furisdiction :—Held : good.— 
rR. (LAMRON) v. SHARP ARPE & ING, 
[1921) 3 W. W. R. 674: 66 D. L. R. 
621: 36 Can. Crim. Ges. 396; 1OSB8K: 
L. R. 35.-—CAN. 
sd. ——-.]—- A motion for  pro- 
hibition being commenoed before the 


JAEGER Co. (1922), 38 Can. Crim. Cas. 
180,.—CAN. 

sf. Before appeal.J—After an appeal 
has been launched to a ct. which can 
grant relief, prohibition will not be 
granted. ——~GREAVAS v. , ALMAS, {1936] 
2D.L.R.191; 50 B.C. R.491.—CAN. 


PART VIII. SECT. 5, SUB-SECT. 2. 


2217 vi. -+—The want of juris- 
diction appearing on the face of the 
proceedings, prohibition may be 
granted either before or after judgment. 
—Re MONARCH eras Co. v. AARON- 
oe Pte 2D. L. KR. 514; 680. L. R, 


PART VIII. SECT. 5, SUB-SECT. 3.——-A. 

sf. Before defence filed or matter 
dealt with.|—Where want of juris- 
diction does not appear on the face of 
the proceedings, the application should 
be made before judgment. The fact 
that a defence has not been filed, or 


38 





[1923] 2 W. W. R. 320.—CAN. 


PART VII. SECT. 5, SUB-SECT. 3.—B. 

2257 ii. ——.J—NEARLY »¥. CREDIT 
SERVICE ExcuHanes (B. C.), [1929] 3 
D.L. R. 107; 2 W. W. R. 287.— CAN. 


PART VIII. SECT. 6. 

2287 i. ——- Not to persons without 
laurful i ca purporting to act as 
court.}—R. (KELLY) v. MAGUIRE & 
O’SHRIL, [1923] 2 I. R. 58.—IR. 

ni. S. P.—WaTERSIDE WORKERS’ 
FEDERATION OF AUSTRALIA 0. GIL* 
CHRIBT, Watr '& SANDERSON, LTp. 
(1927), 34C. L. I. 482.— AUS. 

b. Add “‘revad. on other grounds, 
16 8. Cc. R. 707." 

sk. Itecorder’s Court.}—Prohibition 
refused when applied for against 
Recorder’s Ct. for proceeding in respect 
of violations of sales tax or 0e8.—— 

FERLAND CORSET CO. v. MONTREAL, 
1936] 1 D. L. Re 124.—CAN 


Council, Hz p. Chorley (1933), 97 J. P. 210. Refd. R. v. 
Electricity Comrs., Ez p. Yorkshire Electric Power Co. 
(1927), 91 J. P. 191; Shell Co. of Australia, Ltd. v. 
Federal Comr. of Taxation (1930), 47 'T. L. R. 115; BR. 
ve. London County Council, Fx p. Entertainments Pro- 
tection Assocn., Ltd., {1931} 2 K. B. 215; KR. v. Webster, 
Hex p. Marshall (1931), 95 J. P. 226; R.v. Milk Marketing 
Board, Hz p. North (1934), 50 T. L. R. 5593 Errington v. 
Minister of Health, (1935] 1 K. B. 249; Estate & Trust 
Agencies (1927 is Ltd. v. Singapore Improvement Trust, 


[1937] 3 All EB. 324. 
2809. Add. Annotation :—Refd. R. v. Electricity 
Comrs., Hz p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 


2309a. Milk Marketing Board.}—Order nisi for 
prohibition directed to Milk Marketing Board. 

We think that. you may take a rule, but 

it must be clearly understood that the ct. 
expresses no opinion that prohibition will lie 

to this particular body (HUMPHREYS, J.).— 

Ex p. WENHAM (1934), 78 Sol. Jo. 414, D. C. 


2310. Add. Annotation :—Refd. RK. v. Electricity 
Comrs., La p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1K. B. 171. 


2810a. «-—Prohibition will not lie 
against the Comy troller-General in respect 
of any act or decision which is either done or 
taken at the direction of the Law Officer, 
or which is subject to an appeal to him, nor 
in these respects against the Law Officer.— 
Re WINGATE’S PATENT, [1931] 2 Ch. 272; 100 
L. J. Ch. 370; 145 L. T.572; 477. L. R. 541; 
48 R. P. C. 416. 








Part IX.--- 


2421. Add. Annotations :—-As to (1) Refd. R. v. 
Electricity Comrs., £a p. London Electricity 
Joint Committee Co. (1920), [1924] 1 K. B. 
171. As to (1) Refd. R. v. London County 
Council, Hx p. Entertainments Protection 
Assocn., Ltd., [1931] 2 K. B. 215. As 





en ee 


Vol. XVI.—Crown Practice. 


Cases 23808—2421. 


2310b. Law officer.]—Re WINGATE’S PATENT, 
No. 2310a, ante. 


2312. Add. Annotation :—-Refd. R. v. Electricity 
Comts., ka p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2321. Add. Citation :-—[1923] P. 38. 


2822. Add. Annotation :—Generally, Refd. Lazard 
Bros. & Co. v. Banque Industrielle de Moscou, 
Lazard Bros. & Co. v. Midland Bank, Ltd. 
(1931), 101 L. J. K. B. 65. 


2326a. Reference to statutory & other orders & to 
private & local Acts—Duty to supply copies 
for use of court.])—PRrAcTICE NOTE, [1926] 
W. N. 308. 


2345. Add. Annotation :—Refd. Engelke v. Mus- 
mann, [1928] A. C. 433. 


2382. Add. Annotation :—-Refd. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 33. 

2388. Add. Annotations :-—-Refd. Pickford v. Quirke, 
Pickford v. I. R. Comrs. (1927), 43 T. L. R. 
659; RR. vw. St. Marylebone Income Tax 
Comres., Ha p. Schlesinger (1928), 13 Tax Cas. 
746; Rov LC. CL, Ba p. Swan & Edgar 
(1927), (1929), 141 L. T. 590. 

2400. Add. Annotation :—Censd. Simbro Trading 
Co., Ltd. vo. Posograplh: (Parent) Corpn., 
[1929] 2 K. 13. 266. 

2401. Add. Annotation :----Refd. 
Pollak, [1927] A. CO. 732. 





Jampbell — v. 


-Gertiorart. 


to (3) Consd. R. v. Wendon Rural District 
Council, Ha p. Chorley (1953), 97 J. P. 210. 
Refd. hi. v. Electricity Comirs., Wa p. London 
Mlectricity Joint Committee Co. (1920), 
[1924] LK. B. 1715; . v. Minister of Health, 
Ex p. Yatte, [1980] 2 IK. B. 98. 





PART VIL. SECT. 7. 

2319 via. ——~- -—--— -}—Cireum- 
stances in which :—Held: resp., by 
applying to the judge of the Division 
Ct., under Division Cts. Act, to set 
aside a judgment, had not waived his 
rights to move for prohibition.—Jte 
Orr v. KRepsxy, [1925] 3 D. L. KR. 
1018: 57 O. I. R. 353.—-CAN. 

2319 viil. -/+—-Where a 
person appears at the hearing of an 
affiliation summons only to protest & 
to object to the jurisdiction, he does 
not, by remaining there after his 
objection is overruled, & by endeavour- 
ing to discredit complainant’s story, 
voluntarily submit himself to the 
jurisdiction or deprive himself of the 
right to apply for a Se eae 
Ez p. HOLMES (1927), 275. R. N.S. W. 
253; 44N.S. W. W.N. 82.—AUS. 











PART VIII. SECT. 8, SUB-SECT. 3. 


sd. Calcutta High Court.)-—-The Cal- 
cutta High Ct. power to issue 
a writ of prohibition. Re NATIONAL 
Carpon Co. (1934), I. L. R. 61 Cal. 
450.— IND. | 


PART VIII. SECT. 8, SUB-SECT. 4. 

sg. Against parties.) — Prohibition 
lies against parties as well as against 
the judge of the inferior ct.—ROS8EN- 
BERG v. THE MACCABEES, [1923] 2 
W. W. R, 320.—CAN. 


PART VIIl. SECT. 8, SUB-SECT. 6&6. 
sh. Admissibility of statements made 
on information & belief.}—An applica- 


tion for prohibition is not an inter- 
locutory motion, hence, under K. B. 
Rule 392, statements made on informa- 
tion & belef in the atidavits filed 
thereon are not’ admissible.— Brau- 
CUENK & PELTLER v. GUNSON (Sask.), 
Ay 28) 3 ob L. R. 692; [1928] 2 
W.W. RR. 497; sub nom. Ex p. Biau- 
CUgNKF, 50 Can. Crim. Cas. 57.--CAN. 


PART VIII. SECT. 8, SUB-SECT. 10. 


2401 i. Not from order as to coste.j}-— 
On granting a writ of prohibition pre- 
venting a magistrate from proceeding 
with the bearing of a charge, costs were 
given against the informant. On 
appeal as to costs: --Held: the appeal 
should be disinissed.—-lt. v. LEONARD, 
(1921) 3 W. W. RR. 768; 66D. L. lh. 
497; 36 Can. Crim. Cas. 255; 15 Sank. 
L. R. 29.---CAN. 


2402 i. Not from order in “‘ criminal 
cause or matter”—Supreme Court of 
Jwiicature Act (Ireland), 1877.)—By 
a proclamation dated Dec. 10, 1920, 
the Lord-Lieutenant of Ireland bit 
claimed certain counties, including 
County Cork, to be under martial law, 
By a proclamation dated Dec. 12, 
1920, the Commander-in-Chief in Ire- 
land declared the unauthorised carrying 
of arms to be punishable by death, & 
he authorised the general officer com- 
manding in Cork issue orders for 
the holding of military cts. as might 
be necessary. In May, 1921, apple. 
who were civilians, were tried by a 
military ct. held by order of the 


general under the yuthority of the 
Commander-ii'-Chief on a charge o 
iinproperly carrying arins, & were cone 
vieted & sentenced to death, subject 
to confirmation. Applts. appHed in 
the Chancery Division for a writ of 
prohibition against the military ct. 


the Commander-in-Chiel, & the zeneral 


commanding In Cork to prohibit them 
from proceeding furthor with the trial 
of applts. or fromm carrylog tnto execu- 
tion any judgment against them, on 
the ground that the ct. was flegal & 
had no jurisdiction to deal with the 
matter. POwWRLL, J., refused the 
application, & the Ct. of Appeal in 
Ireland disinissed an appeal from his 
order as {ncompetent on the ground 
that it was an order made in a criminal 
cause or matter within sect. 50 of the 
Supreme Ct. of Judicature Act (Ire- 
land), 1877 :—Held; the order of 
POWELL, J., was not made in a criminal 
cause or mutter within the Act, because 
the pruceedings before the railitary ct. 
were in no sense criminal proceedings 
& that an appeal lay from that order, 
—Ite CLIFFORD & O’SULLIVAN, [1921] 
2A.C. 570; 90 L. J. P. O. 244; 126 
L. 1.97; 37 T. I. BR. 988; 65 Sol. 
Jo. 792: 27 Cox, C.C. 120.—-IR. 


PART IX. SECT. 1. 

gi. pean aces —— .J— hh. v. 

(1921), 61 D. L. R. 663; 

Crim. Cas. 77; 51 0. L. 
CAN. 


g il, —-— ———.]}--R. v. Woopsetock, 
TOWN ASSESSORS, He p. BANK oF 


DENNY 
36 Can. 
R. 121.— 


2422a. 


2449a. 





appeal given.}—R. v. KINGSLAND PARISH 
INSPECTOR OF TaAxzEs, Ex P- PEARSON, 
KINGSLAND EsTaTs, R. v. INcome Tax 
Comrs. & KINGSLAND PARISH INSPECTOR OF 


TAXES, No. 114la, ante. 


2448. Add. Annotation :—Folld. R. v. Central 


Criminal Court JJ., Ha p. L. C. ©., [1925] 2 
K. B. 43. 


Not to quash order.}—The K. B. Div. 
of the High Ct. of Justice has no jurisdiction 
to issue a writ of certiorari for the pune of 
removing into that ct. an order of the Central 
Criminal Ct. With a view to its being quashed. 
—R. v. CENTRAL CRIMINAL Court JJ., 
Ex »p. LONDON CouNTY COUNCIL, {1925] 2 
K. B: 43; 04 L. J. K. B. 479; 132 L. T. 
666; 89 J. P. 65; 41 T. L. R. 269; 69 Sol. 
Jo. 881; 27 Cox, C. O. 734, D.C. 





2458. Add. Annotations:—As to (3) Apld. R. v. 


Church Assembly Legislative Committee & 
Church Assembly, ka p. Haynes Smith 
(1927),44 T. L. R. 68. Refd. R. v. Electricity 
Comrs., Ez p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171; R. w. 


Minister of Health, Ew p. Yaffe, [1930] 2 |" 


K. B. 98. 


2458a. Milk Marketing Board.]—On a rule nisi for 


a certiorari to bring up & quash a resolution 
‘of the Milk Marketing Board established under 
the Milk Marketing Scheme , Approval) Order, 
1933, imposing a penalty on a registered 
retailer :—-Held: the Milk Marketing Board 
was a body to which certiorari would lie.—R. 
v. MILK MARKETING BoarD, Ha p. NORTII 
(1934),50 T. L. R. 559; 78 Sol. Jo. 536, D. C, 


Remedy by way of appeal—Notice of | 2538a. 


Cases 2492a—2609a. ENGLISH AND Empire Dicest SUPPLEMENT. 





—— -——.]—The prisoners were 
charged at Caernarvon Assizes with arson & 
malicious damage to govt. property & build- 
ings at an aerodrome. Great local feeling 
had been aroused against the aerodrome on 
religious & nationalist grounds, & the 
prisoners, who were members of a Welsh 
nationalist movement, admitted that the 
had set fire to the buildings. While on bail, 
the prisoners had prepared addresses to be 
delivered to the jury at the trial; the 
addresses contained matters & appeals on 
religious, nationalist & conscientious grounds. 
One of the prisoners had given numerous 
sermons in various churches in North Wales 
& had received many ovations because of his 
share in the burning. A gate id had also 
been circulated by two of the prisoners giving 
their reasons for their share in the burning. 
At the trial the jury disagreed. Large groups 
of people had assembled outside the ct. & 
disturbances had occurred :—Held: (1) this 
was a proper case for the removal of the 
trial to the Central Criminal Ct. under the 
Central Criminal Ct. Act, 1856 (c. 16), 5s. 3; 
(2) as the application was made under the 
Act the ct. ought not to direct a trial at 
another circuit town.—R. v. LEwIs, Ex p. 
DIRECTOR OF PUBLIC PROSECUTIONS; R. v. 
WILLIAMS, Ka p. DIRECTOR OF PUBLIC 
PROSECUTIONS; R. v. VALENTINE, Ex p. 
DIRECTOR OF PUBLIC PROSECUTIONS, [1936] 
3 All E. R. 1008; 80 Sol. Jo. 1037. 


2541. Add. Annotation :—Consd. R. v. Lewis, Ex p. 


Director of Public Prosecutions, R. v. Wil- 
liams, La p. Director of Public Prosecutions, 
R. v. Valentine, Ha p. Director of Public 
Prosecutions, [1936] 8 All KE. R. 1008. 


2509. Add. Annotation :—Refd. Stevens v. Walker, 


[1936] 2 K. B. 215. 


2521. Add. Annotation :—Refd. R. v. Cory, [1927] 


1K. B. 810. 


2522. Add. Annotation :—Refd. Leyton U. ©. v. 
Wilkinson, [1927] 1 K. B. 853. 





Nova Sooria (1922), 68 D. L. R. 48.-— 
CAN. 


g ii. -——- . : Woon 
(1924), 43 Can. Crim. Cas. 382.—CAN. 
g iv. ——,}—MAHAMMAD Raza 
SAHEB BRLGAMI v. Sapasiva  RAo 
(1925), I. L. H. 49 Mad. 49.—IND. 
gv. ———.J--R. vw. O'BRIEN, 
Er p. THeRtAULt (1917), 45 N. B. R. 
276; 29 Can. Crim. Cas. 141; 41 
D. L. R. 97.-——CAN, ae ; 
vi. ———— ——.- ere & party 
jas ample remedy by appeal certiorart 
will not be granted unless some satis 
factory reason is given why the remedy 
by way of appeal was not taken 
advantage of.—R. v. LEBLANO, Ex p. 
MCvONaLe (1926), 58 N. B. R. 37.— 


———.]—R. _v, 








vil. —— ——. Ex p. GAUTREAU 

nw B.), (1928) 1 D. L. R. 271; 49 
an. Crim. Cas. 182.-—CAN. 

zi. —— .}-R. v. OLSEN (1923), 

32 B. C. R. 516.—CAN. 


PART IX. SECT. 3. 


on CF ag oP ci ae Ahir 
Scotia— im an civ: TOCESS, 
Se aepry 930), 53 Can. C.G. 244. 
CAN 





sl. High Courts tn Inidia. F Subjoct 
to a statutory exoeption in respect of 
the Acts or orders of the Governor- 
Genoral & Council & of the Governor 
& Counail, done or made ee nay in 
their public capacity, the High Cts. 
in India possess the same jurisdiction 


2556. Add. Citation :—4 Jur. 151. 
2566. Add. Annotation :—Refd. R.  v. 


Harris, 


[1927] 2 K. B. 587. 


2699a. 
75 Sol. Jo 





to issue writs of certiorart as the Ct. of 


King’s Bench in England.—VENKA- 
TARATNAM 0, SECRETARY OF STATE FOR 
no (1930), I. L. R. 53 Mad. 979.— 


PART IX. SECT. 4. 


sm. General rule — Persons tilegally 
purporting to act as court.}—Where the 
assumption of authority by a tribunal 
is illega) from the beginning, it is not 
subject to certiorari.i—R. (KELLY) vt. 
eee & O’SHRIL, [1923] 2 I. HK. 


PART IX. SECT. 5, SUB-SECT. 2.--A. 


2495 il. -+—A writ of 
certiorart is not granted ex debito 
justitie or as a matter of legal right, 
but ig an application to the sound 
discretion of the ct., & where there are 
disputed questions of fact which can- 
not be satisfactorily trie@d out on 
affidavits, but should be tried by vivd 
voce testimony, & the questions in- 
volved are pening for decision in the 
Ct. of K. B., the application for 
certiorari will not be granted.— WorK- 
MRN'’S OOMPENBATION Boarp wv. Ba- 
THURST LUMBER Co., (19238] 4 D. L. R. 
84,.—CAN. 








PART IX. SECT. 6, SUB-SECT. 1.—A. 


t i. ——.]}—Where the inferior ct. 
has, & the cot. above has not, juris- 
diction, certiorard cannot be had.— 
PINGENT 6. BorpD & MCDOUGALL (1865), 
4 Nfid. L. R. 737.—NFLD. 
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| 


Ex P: KYLsANT & MORLAND (1981), 
489, D.C. 


A ne reer para nee nearness ROR 





One of judges prejudiced. }— 
Where a legal practitioner, having no 
direct interest in a local ct. action, on 
the morning on which judgment in the 
action was to be delivered, discussed 
the action with one of the justices who 
heard the action, & made certain state- 


t il. 


-ments calculated to prejudice him 


against one cf the parties :—Held: 
an order in the nature of a writ of 
certiorari should be granted removing 
the hearing of the action into the 
Supreme Ct.—Re AN ACTION IN THE 
LOCAL COURT OF ADELAIDE, BURKE v. 
STAESR, [1927] S. A. 8. R. 180.—AUS. 


PART IX, SECT. 6, SUB-SECT. 2.—A, 


2711 i. ——— Distress warrant 
for liquor exporiation tazx.}—Where the 
ou of assessing a tax rested with the 
A.-G. for the province, &.«the pro- 
vincial Secretary-Treasurer had power 
only to determine whether the tax 
should be recovered by distresa or by 
action :—Held: certtorari would not 
lie to bring into the Supreme Ct. a 
distress warrant signed by the Secre- 
tary-Treasurer for an amount s80 
assessed, his act being ministerial & 
not judiocial.— HETHERINGTON . SECU: 
RITY ExporRT Co., Lrp., {1924] A. C. 
988; 094L.J.P.C.1; 182 L. T. 216. 
—CAN. 

a i, —— Dectsion of county court 
reversing dismissal of offender.}—Where 
on the trial of an By, pues puulehanle Wy 
summary con on ® magistra 
dismisses the charge, & on appeal to 





27385. Add. Annotations :—Refd. 


2718. Add. Annotations :—Consd. R. v. Electricity 


Comrs., Hz p. London Electricity Joint Com- 
mittee Co. (1920), (1924]1 K.B.171. Refd. 
2K. carina of Health, Hz p. Yaffe, [1930] 


27380. Add. Annotations :—Refd. R. v. Sheffield JJ., 


Ex p. Rawson (1927), 91 J. P. 198; R. wv. 
Southampton County Confirming Committee, 
Er p. Slade, [1929] 1 K. B. 263. 


27384. Add. Annotation :—As to (2) Refd. Frome 


United Breweries Co. v. Bath JJ., [1926] 
A. O. 5886. 


Frome United 
Breweries Co. v. Bath JJ., [1926] A. C. 586; 
Maclean v. Workers’ Union, [1929] 1 Ch. 602 ; 
R. v. Huntingdon Confirming Authority, 
[1929] 1 K. B. 698. 


2785a. ——— Order of County Council—Improper 


grant of cinematograph licence.J—It was 
the practice of a certain County Council, 
in granting licences to use premises for 
cinematograph exhibitions, to impose the 
condition that the premises should not be 
so used on Sunday>, Christmas Day or Good 
Friday ; but also %o entertain applications 
for permission to open the premises for cine- 
matograph entertainments on those days. 
A co. applied for a licence to open & use 
premises for cinematograph entertainments, 
& also for permission to open the premises 
for such purposes on Sundays, Christmas Day 
& Good Friday. In compliance with this 
application the County Council made an 
order to the effect that, ‘‘ subject to arrange- 
ments at the premises being completed tu 
its satisfaction, the Council will take no actiov 
for the present in the event of the above 
named premises being opened for cinemato- 
graph entertainments on Sundays, Christmas 
Day & Good Friday as from & including 
Sunday, July 6, 1930, provided: (i.) that a 
sum of £35 be paid to charity in respect of 
each Sunday, Christmas Day & Good 
Friday on which the premises are opened for 
cinematograph entertainments.’’ The per- 
mission was also subject to conditions 


relating to the auditing of receipts & expenses, | 


the character & hours of the entertainments, 
& the employment of servants :—Held: a 
writ of certiorari should issue to bring up & 
quash the order of the County Council. as 
. having been made without jurisdiction, the 
council having no power to dispense with the 
provisions of the Sunday Observance Act, 
1780 (c. 49). 


—— <= 


Vol. XVI.—Crown Practice. 


2736a. —— 


_ MICHAEL, {1928} 1 K. B. 291; 96 L. 


Oases 2718-—2771. 


between the application for a licence under 
Cinematograph Act, 1909 (oc. 30), & an appli- 
cation made with regard to a licence for a 

ublic-house, which for many years... 

as been held to be a judicial act (SLESSER, 
L.J.).—R. uv. LONDON County CovuNcIL, 
Kz p. ENTERTAINMENTS PROTECTION ASSOCN., 
Lrp., [1981]2 K. B. 215; 100 L. J. K. B. 760; 

144 L. T. 464 ; 95 J. P. 8D ; 47 T.L. BR. 2275 
75 Sol. Jo. 138 ; 29 L. G. R. 252, O. A. 


Certificate of Post Office medical 
officer—Workmen’s Compensation Act, 1925 
(c. 84).|—Appct., a telegraphist in the em- 
ployment of the Postmaster-General, com- 
plained to the Post Office medical officer at 
G. that she was suffering from telegraphist’s 
cramp. In accordance with the regulations 
of the Post Office medical service, the case 
was referred to the chief medical officer, who 
had special knowledge of telegraphist’s 
cramp, & he certified that appet. was not 
suffering from it :—Held: (1) the giving of a 
certificate was a judicial act, in respect of 
which certiorari would lie; (2) it issued ex 
debito justite at the instnnce of an aggrieved 
person; (3) an appeal to a medical referce 
under sect. 43 (1) (ff) of the above Act was 
not equally beneficial, since he could only 
deal with the medical correctness of the cer- 
tificate & could not ingure into its validity.— 
Wt. v. POSTMASTER-GENERAL Fa gp. CAn- 

ie k. B. 
91J.P.43; aT. LR. 
226. 1D. 0. 


347; 137 L. T. 26; 
228; 21 B. W.C.C. 


2786b. ——- Grant of permission to build by local 


authority.|—Where a draft town planning 
scheme has been proposed for an area, & 
the Minister has made an interim develop- 
nent order authorising the Jocal council to 
grant permission for the development of the 
area, the decision of the council on an appli- 
cation for such permission (which may confer 
on ane contingently a legal right to com- 
pensation if his building is found to contra- 
vene the scheme when it comes into force) 
is a judicial & not an administrative decision. 
If, therefore, one of the councillors voting in 
favour of the resolution to grant permission 
has such an interest in the matter as tu 
disqualify him from voting on account of 
bias, certiorari will lie to quash the decision. 
—R. v. ILENDON RuRAL Disrricr Councit, 
Ex p. CHORLEY, [1933] 2 K. B. 696; 102 
L. J. K. B. 658; 149 L. T. 535; 97 J.P. 210; 
49 T. L. R. 482; 31 L. G. R. 832, D. O. 


I am unable to distinguish in principle 


the county ct. he is reversed & accuscd 
convicted, redress may be ars by 
oe —R. v. MEEHAN, 25) 2 

D.L. R. 411; (192511 W. W. R. 819; 
43 Can. Crim. Cas. 35. CARL 


PART 1X. SECT. 6, SUB-SECT. 2.— 
B. (a). 


2763 1. General rule.}—R. v. BARRY, 
Ez p. LinDBAY Aosn, 70 D. L. R. 
193; 38 Can. Crim. Cas, 190.—CAN. 

2768 hi. — The question 
whether a decision of a wreck comr. 
ee age a ct. under Canada Shipping 
Act S. C., 1906 (c. 118), Part X., 
waa made in excess of his urisdiction 
oe be mqured into on certiorart.—He 

Berquist, (1925) 2 D. L. R. 696; 
(19881 1 ww. W. R. 1084.—OAN. 

ik af p. JonEs (N.B.), 
iste) 1 Ls eg 587; 45 Can. Crim. 





2789 i. Sufficiency of evidence in cuurt 
be oes under Temperance 
Act, R. S. C., 1920 (c. 194). }—A pplica- 
tion foe a certiorari to quash a con- 
viction under the above Act on the 
above grounds, dismi gene v. 
GRANT (Sask.), {1922} 2 W. W. Rh, 
624; 69 D. L. R. 718; 38 Can. Crim. 
Cas. 234.—CAN. 


2789 ii. .}~—When a county ct. 
judge has acted ontirely within his 
jurisdiction & has decided a question 
of fact upon evidence properly before 
him, fer orart dora not lie to etueathe & 
quash such decision, merely upon the 
ground that it is not warran db the 





evidence or weight of cen —_ ei 
SMITH LUMBER (1924), 51 
N. B. BR. 440,—CA es 


2789 iil. ——~.}—Re HILLMAN (N. S.) 
1926), 46 Can. . Cas. 308.—OAN. 


am. Plea of “guilty” disputed.}— 
41 


2771. Add. Citation :—-2 B. R. A. 612. 


a oe rt we a a I gt A NR RO 


Deft. having pleaded gullty & boing 
summarily convicted by a police 
magistrate, moved for a_ certiorari, 
denying that he had so pleaded :— 
Held: deft. had pleaded guilty, & the 
motion was dismissed.-—R. ov. ARM- 
ono (1922), 38 Can. Crim. Cas. 98. 





an, -——-.J— Whero deft. had been 
summarily convicted by a magistrate, 
who bad been informed by uw sworn 
interpreter that deft. pleaded guilty :-— 
Held: certiorari was not. available, 
unloss the presumption that the pro- 


ceedings were regular was rebutted.— 
R. « Len Wau aA (1923), 41 Can. 
Crim. Cas. 152.—CAN 





aap: }— The on on certtorart 
ill quash a conviction by a magistrate, 
mada without evidence being taken 
but on the statement of the sworn 
interpreter that accused pleaded guilty, 


Cases 2795-——-3185a. 


2795. Add. Citation :—27 Cox, C. O, 253. 

Add. Annotation :-—Retd. R. v. Lincolnshire 
JJ., Hx p. Brett, [1926] 2 K. B, 192. 

2797. Add. Annotation :—Refd. R. v. Sheffield JJ., 
Ex p. Rawson (1927), 91 J. P. 193. 

2812. Add. Annotation :—Expld. & Distd. R. v. 
Central Criminal Court JJ., Ha p. L. C. C., 
(1925]2 K. B. 43. 

2822. Add. Annotations :—As to (2) Apld. R. v. 
Postmaster-General, Ex p. Carmichael (1927), 
96L. J. K. B. 347. Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

28380. Add. Annotalion :—Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 


2884. Add. Annotations :—Refd. R. v. Adams, Fz p. 
Pope, [1923] 1 K. B. 415; Palmer v. Crone, 
{1927} 1 K. B. 804. 


2846. Add. Annotation :—Consd. 
Carlton (1928), 93 J. P. 65. 


2862. Add. Annotations :—Apld. MR. wv. North 
Worcestorshire Assessment Committee, Ea p. 
Hadley, [1929] 2 K. B. 397. Refd. Frome 
United Breweries Co. v. Bath JJ., [1926] A. C. 
586. 


2869. Add. Annotations:—-Consd. Frome United 
Breweries Co. v. Bath JJ.; [1926] A. C. 586. 
_Refd. Maclean v. Workers’ Union, 
1 Ch. 602. 
2923. Add. Annotation :—Refd. Kenney v. Kenney 
'(1925), 133 L. T. 400. 
29381. Add para. :— 


A. certiorari will not lie to the sessions to 
remove a conviction for a misdemeanour 
before judgment, for the fine being uncertain, 
the ct. cannot tell how to assess it. Other- 
wise where the punishment is certain. 


2941. Add. Citation :—7T Dowl. 616. 


2955. Add. Annotation :—DIstd. KR. v. 
Criminal Court JJ., Ex p. L. C. C., 
kK. B. 43. 


where Ane appears to the ct. that accused 
did not. appa understand what offence 
he was charged with. In such a case, 
accused cannot be taken to have pleade d 


Andrews vv. 


Central 
(1925) 2 








2826 ii. 





certain cattle 


(1929) | 





.}—The prosecutors 
were convicted at the N. petty sessions 
before the justices of D. for harbouring 
unlawfully 


ENGLISH AND EmprrE Diarest SUPPLEMENT. 


8058. Add. Annotation :-—Refd. R. v. Minister of 
Health, Ha p. Yaffe, [1930] 2 K. B. 98. 


3069. Add. Annotation :—Refd. R. v. Adams, Ea p. 
Pope (1923), 128 L. T. 597. 


8075. Add. Annotation :—Refd. R. v. Minister of 
Health, Ea p. Yaffe, [1930] 2 K. B. 98. 


3099a. Before jury sworn.]—Procedendo denied 
though certiorari not delivered till after notice 
of inquiry. 

The practice has been to allow a habeas 
corpus at any time before the jury is sworn 
(Lord MANSFIELD, C.J.).—Cox v. Hart (1759), 
2 Burr. 758; 97 E. R. 550. 

Annotation :—Consd. Godley v. Marsden (1830), 6 Bing. 


3131a. Who may apply—Not plaintiff.|—SowTon 
v., CUTLER & CLERKE (1675), 2 Rep. Ch. 108; 
21 E. R. 630. 

Annotation :—Apld. Giusti Patents & Engineering ,Works v. 

Maggs, [1923] 1 Ch. 515. 

81381b. S. P. Grustrt PATENTS & ENGINEERING 
Works, Lrp. v. Maaas, {1923} 1 Ch. 515; 
92 L. J. Ch. 345; 129 L. T. 438; 40 R. P.C. 
199. 


3142a. Reference to statutory & other orders & to 

. private & local Acts—Duty to supply copies 
for use of court.|—-PRACTICE Nore, [1926] 
W.N. 308. 


3144. Add. Citation :—5 Dowl. 416. 


3168a. Removal of cause applied for by 
plaintiff..—SowrTron v. CUTLER & CLERKS 
(1675), 2 Rep. Ch. 108; 21 B. R. 630. 


Annotation :—Apld. ola Patents & Engineering Works v. 
Mages, [1923] 1 Ch. 515. 
3168b. ———- ——— No appearance by defendant in 
proceedings in superior court.|—Guusti 
Patents & ENGINEERING WORKS, LTD. v. 
-Maaas, [1923] 1 Ch. 615 ; Fg L. J. Ch. 345 ; 








129 L. T. 438; 40 R. P. C. 199. 
3185a. —— pale es v. MACKHENRY 
(1750), 1 Wils. 277; 95 KB. R. 617. 


PART IX. SECT. 6, SUB-SECT. 2.— 
B. (d). 


imported 2870 1. General rule.]-- Where a 


guilty & the magistrate had no juris- 
diction to convict.—-R. v. MLAwER, 
{1923} 3 W. W. RR. 988; 40 Cuan, 


Crim. Cas. 287.---CAN 
PART 1X. SECT. 8, SUB-SECT. 2.— 
B. (b) i. 
2801 1. General rule.j}-— Want of 


helreuena in a magistrate & irregu- 
aritics in procedure which touch the 
substantial rights of appot. constitute 
those exceptional circumstances which 
justify relief by way of certiorari, even 
though appct. has a right of appel— — 
OKREY v. SPANGLER, [1925] 1 D. L 
859; [1925] 1 W. W. R. 518; 19 Sask. 
L..R. 256.—CAN. 


a0 ii, ——-.+—-R. v. RYAN, [1925] 
1D. R. 877; 43 Can. Crim. Cus. 
223; sae B. R. 104.—CAN, 


PART IX. a 2.— 


2826 1}. @eneral rule.}—Where the 
jurisdiction of an inferior ct. deponds 
upon a fact collateral to the actual 
matter which that ot. has to try, it 
cannot by a wrong decision with regard 
to that fact give itsolf jurisdiction 
which it would not otherwise possess. 
The lower ct. must decide as to the 
collateral fact in the first instance, but 
the superior ct. may upon certiorari 
inquire into the correctness of that 
decision.—R. (GREENAWAY) v. ARMAGH 
Sd os [1924] 2 e R. 55.—IR. 


from the Irish Free State, with intent 
to defraud. It was admitted that no 
evidence had been given before the 
ustices proving that tho cattle had 
eon unlawfully imported but rellance 
was placed by the justices on the 
veo of the cattle, & the con- 
tradictory statements of the prose- 
cutors. On behalf of the prosccutors 
it was submitted that they were en- 
titled to a direction, as no evidence had 
been given that the cattle Lad been 
imported. The justices refused this 
application & convicted the prose- 
cutors. The prosecutors obtained a 
conditional order for the issue of a writ 
of certiorari to remove into the K. B. D. 
for the purpose of being quashed the 
orders made by the justices :—J/eld : 
in making the conditional order 
absolute, the justices had no power to 
make an order convicting the prose- 
cutors of harbouring cattle, uniess it 
was proved that the cattle had been 
unlawfully imported, & that it was the 
duty of the justices before entering on 
jurisdiction to aguite if the necessary 
conditions existed to give them that 
jurisdiction, & their decision & the 
evidence on which it was based, could 
be reviewed. They could not by a 
wrong decision upon a fact collateral 
to the gra matter which they had 
to try give themselves jurisdiction 
which they ou not othe 
possess.——R. (PETER MaGEE & BER- 
NARD MAGEE) v. DOWN JUSTICES, 
(1935] N. I. ws -—IR. 
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conviction was bad on its face :—Held : 
a writ of certiorari should issue & the 
conviction be quashed.—R, (EuUsTacrk) 
vt. ‘TIPPERARY COUNTY ¢ DISTRICT 
Justice, (1924) 21. R. 69.-IR. 


2888 1. Conviclions—Format defect 
in.t—It is the duty of the ct. on 
certiorari to see that convictions are 
perfectly regular in form.— R. v. Hine 
Hop, (1926) 1 W. W. R. 799: 45 Can. 
ae Cas. 239; 37 B. C. R. 158.— 


2888 ii. Unauthorised 
sentence.}—CHIN Kow v. MoQuin 
(1927), Q. R. 44 K. B,. 1.—CAN. 


ae ree 





PART IX. SECT. 6, SUB-SECT, 2.— 
B. (@). 


st. Perjury.J}—A conviction can be 
attacked on certiorari on the ground 
of perjury or other fraud.—R, v. 
SAFRUK, {1924} 1 D. L. R. 695; 40 
Can. Crim. Cas. 222; 19 Alta. L. R. 
677; [1923] 2 W. W. R. 1126.—CAN, 


PART IX. eels Ce aaah 2.— 


3042 i. Right not taken away— Unless 
expressly siated.]—Where a statute 
takes away the ee of certiorari, 
it does not disentitie the Crown to 
certiorari, where the Crown is not 
named & there are no words necessarily 
implying a reference to the Crown.— 
R. o. On Sina, [1924] 2 W. W. R, 258. 
—CAN 


8185b. ——- ——— ———.]--On the removal of a 


cause from an inferior to a superior ct., if 
pltf. declares de novo, he is not bound to 
declare in the same form of action as that in 
the inferior ct.—BOWERBANK wv. WALKER 
(1787), 2 Chit. 517. 


8201a. Security for costs—Falilure to give—Action 


removed from Mayor’s Court.]—A cause was 
removed by certiorari from the Ct. of the Lord 
Mayor of London. Deft. paid a sum of 
money into ct., in lieu of bail, & shortly 
afterwards obtained a rule for security for 
costs on the ground that pltf. resided out of 
England. The security for costs was never 
given, & a period of nearly two years elapsed 
without any proceeding in the cause. The 
ct., under these circumstances, made absolute 
a rule calling on pltf. to give security for 
costs within a fortnight; otherwise deft. to 
be at liberty to take the money paid in, in 
lieu of bail, out of ct.—Tassiz v. KENNEDY 
(1848), 5 Dow. & L. 587; 17 L. J. Q. B. 
215; 11 L. TT. 0. S. 156. 


3209a. Reference to statutory & other orders & to 


private & local Acts—-Duty to supply copies 
for use of court.|—RAcTIcE Nors, [1926] 
W.N. 308. 


3350. Add. Annotation :—Generally, Refd. Maclean 


v. Workers’ Union, [1929] 1 Ch. 602. 


8352a. S. P. Re KAYE (1822), 1 Dow. & Ry. K. B. 


436; 1 Dow. & Ry. M. O. 114. 


38420. Add. Annotation :-—Refd. Ras Behari Lal 


v. King-Emperor (1933), 77 Sol. Jo. 571. 


Vol. XVI.—Crown Practice. Cases 3185b—3596. 


(Inhabitants) (1843), 5 Q. B. 201; 1 Dow. 
& L. 8837; 13 L. J. (M. C.) 26; 85. P. 6; 
7 Jur. 1129. 

8433a. Cross-examination of deponent— When 
ordered—Only in very special circumstances.]| 
—R.v. Kent JJ., Hx p. Smiru, [1928] W. N. 
137. 


8447, Add. Citation :-—8 Ad. & El. 413. 


3456a. Reference to statutory & other orders & to 
private & local Acts—Duty to supply copies 
for use of court.|—Practice Norn, [1926] 
W. N. 308. 


3550. Add. Citation :—6 Dow. & L. 303. 
3560. Add. Citation :—2 L. M. & P. 1380. 


3581. After this case add ‘' See, now, Judicature 
(Consolidation) Act, 1925 (c. 49), 8s. 25." 
3581a. Writ of certiorarl] quashed-—Issue of writ 
of supersedeas & procedendo,]—When a rule 
nist for a writ of certiorari has been made 
absolute by the King’s Bench Div. & an 
appeal to the Ct. of Appeal from the order 
eas has been allowed; Qu.: whether 
it was necessary to sue out writs of supersedeas 
& procedendo to avoid the writ.—-GREAT 
WESTHEN Ky. Co. v. Wiist MIDLAND ‘TRAFFIC 
AREA LICENSING AUTHORITY, [1936] A.C.128; 
105 L. J. K. B. 37; 52 JT. L. R. 44; 70 
Sol. Jo. 941; 24 Ry. & Van. Tr. Cas. 1; 
sub nom. Re. ov. Wiest MipLAND TRAFFIC 
ARBA LICENSING AUTHORITY, £a 7, GREAT 

WRSTERN Ry. Co., 154 L. 'T. 39, If. Li. 
3596. Add. Annotation :—Refd. R.v.U.C.C., Hap. 





3427. Add. Citations :—sub nom. R. v. Cartworth 


PART IX. SECT. 9, SUB-SECT. 2.—1. 

3287 i. No appeal lies-— Criminal 
matter.|—-The Ct. of Appeal in British 
Columbia has no jurisdiction to hear 
an appea) from the refusal of a judge 
to grant a writ of certiorari in aid in 
criminal matters.—K. vo. McADAM, 
(1925) 4 D.L. R. 33; (1925])3 W. W. RR. 
257; 44 Can. Crim. Cas. 155; 35 
L. C. R. 168.—CAN. 


PART IX. ore Qo 2.— 
- (a). 

st. Crown Costs Act, I. S. B.C., 1924 
~—British Columbia Lower Mainland 
Products Board—Whether officer, ser- 
vant or agent of Crown.]--The B.C. 
Lower Mainland Products’ Board, 
which was a local board set up under 
&® milk-marketing scheme under 
Natural Products Marketing (lritish 
Columbia) Act, 1934, is not an “ officer, 
servant, or abe of & acting for the 
Crown,’”’ wit sect. 2 of Crown Costs 
Act, Rh. S. B. C., 1924.—R. (MacGIn- 
NI8) v, HASSELL, [1937] 1 W. W. R. 
726.—CAN. 

PART IX. SECT. 9 SUB-SECT. 3.— 
A. (a). 

38336 i. Who may apply—‘ Person 
agurieved.’’?]} —- A licensing inspector 
lodged notice of intention to object 
to an application for the grant of a 
licensed victualler’s licence, &, on the 
hearing of the application, stated that 
the objection was lodged as a mere 
formal objection, & that he did not 
desire to give or offer evidence or to 
address the ct., &, after the licence 
had been granted by the ct., treated the 
licence as being valid in subsequent 

roceedings before the licensing ct. 

e subsequently moved for a writ of 
certiorari to quash the grant of the 
licence :—Held: he was a person 


J.S. 





ry 


agetieved, & competent to make the 
application.—R. v, DVatry LICKNSING 
AUTHORITY, Er yp. Kyi.y, [1928] 
St. R. Qd. 151.—AUS. 


PART IX. SECT. 9, SUB-SECT. 3.— 
A. (b). 


gi. Application more than thirly 
days after conviction — intoxicating 
Liquor Act, 1927.)—H2 p. CROWLEY, 
Ex p. KENNETH STAPLES DRUG Co. 
(N. B.), (1928) 4 D. L. R. S561; 50 
Can. Crim. Cas. 378.—CAN. 

g ii. —— -———. ——-. - R.. v. BEGIN, 
Ex p. Caron (N. B.) (1928), 50 Can. 
Crim. Cas. 69.—-OAN. 

h i,—— Alberta—No juriasdiction.J— 
Re Brown & MACHINE Motors, LTD., 
(1931) 2 W. W. R. 114.—CAN, 


PART IX. ae 9 ee 3.-— 
- (6), 


3373 ii. —-—— May be amended.)— 
Leave may be given to amend a notice 
of motion to quash a conviction by 
including additional particulars in- 
tended to be relied upon.— R. (LESLIE) 
v. MARCOVICH. (1923) 2 W. W. BR. 975. 


— 





PART IX. SECT. 9, SUB-SECT. *3.— 
A. (d) ii. 


3410 i. Absence or excess of juris- 
diction—— May be shoum by a vit. }— 
While on certiorari the depositions 
before the magistrate cannot be con- 
sidered by the ct. in determining 
whether his jurisdiction was estab- 
lished, yet appct. who seeks to quash 
a conviction, on the ground of want of 
or excess of jurisdiction, may ineor- 
porate in proper material, & thus 
present to the ct., any facts, whether 
within or outside the depositions, 
which would affect the jurisdiction of 
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Swan & Mdgar (1927) (1929), 141 L. 'T. 590. 


FA A NR OT Vani = NN shew Ree A ed: 





the magistrate.-- Kh. vo. ROoZONOWSKI, 
[1926] 1 D. L. BR. 7323) [1026] 1 
W. W. RR. 2413) 44 Can. Crim. Cas. 
193; 36 B.C. R. 827.—CAN, 


PART IX. mes 9, SUB-SECT. 3.— 


. (0). 
sw. Affidavits tending to eatablish 
guilt of accused—Not admtasivle. |— 
a ae {4923} 3 W. W. R. 088. 
~-CAN. 


PART IX. SECT. 9, SUB-SECT. 3.—K. 

3556 i. General rule—Whether court 
will examine evidence—-Summary con- 
viction.|—In the case of & summary 
conviction for an indictable offence 
the ct. on certivrart ia not precluded 
from examining the evidence to ascer- 
tain if there was any legal evidence 
upon which accused could be or ought 
to have been convicted.—fKt. r, OAKES, 
(1923]1 W. W. R. 1220; 39 Can, Crim- 
Cas. 329.-—-CAN. 

3556 fi, -—— ——— -—-.}—h. v. 
Jackson, [1924] 1 W. W. lt. 847; 
43 Can. Crim. Cas. 416.—CAN. 

3556 iii, —-- ——— -———.]—R. v. 
BRANDELINA, [1927] 1. W. W. RR. 832; 
47 Can. Crim. Cas. 166; 38 B.C. R. 
&7.—CAN. 


PART IX. SECT. 9, SUB-SEOT. 3.— M. 

sy. Whether appeal lies—Criminal 
proceedings. |—No appeal Hes to the Ct. 
of Appeal from an order made by 4 
judge of the King’s Bench on an appli- 
cation for certiorari, with respect to a 
conviction under the Criminal Code.— 
He NaGy, NaGy v. GALL (Sask.), [1926] 
3 W. W. HK. 759; 46 Can. Crim. Cas. 
333.—CAN, 


PART 1X. SECT. 9, SUB-SECT. 3.—wN, 
di, —-~— ——.}—Re HIGGINBOTHAM, 
(1932] 4 M. | he R. 140.— CAN. 
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Cases 3687—$722a. ENGLISH AND Empire Dicest SUPPLEMENT. 


Part X.—The Attorney-General. 


8637. Add. Annotations :—Folld. A.-G. v. West- 
minster City Council, [1924] 2 Ch. 416. Consd. 
A.-G. v. Sharp (1930), 99 L. J. Ch. 441. Refd. 
A.-G. v. Denby, [1925] Ch. 596. 


86387a. -}—Where the A.-G. has exercised his 
discretion by issuing his fiat for the prosecu- 
tion of an action against a public body to 
restrain an unauthorised exercise of its 
powers, the ct. will not consider whether the 
action is one proper to be brought in the 
circumstances.—A.-G. v. WESTMINSTER CITY 
CoUNCIL, [1924] 2 Ch. 416; 93 L. J. Ch. 573 ; 
181 L. T. 802; 88 J. P. 145 ; 40 T. L. R. 
711; 68 Sol. Jo. 736; 22 L. G. R. 506, C. A. 


Add. Annotations :—-As to (1) Consd. A.-G. v. 
Sharp (1930), 99 L. J. Ch. 441. Refd. A.-G. 
v. Denby, [1925] Ch. 598. 


3678a. -]—In cases of ultra vires, delay 
is not a ground for refusing relief in a suit by 
the A.-G.—A.-G. v. SoutH STAFFORDSHIRE 
WATERWORKS Co. (1909), 25 T. L. R. 408. 


8682. Add. Annotations :—Consd. A.-G. v. Sharp 
_ (1980), 99 L. J. Ch. 441. Refd. Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 

T. L. R. 486. 


8684. Add. Annotations :—Refc. A.-G. v. West- 
minster Pee Council, [1924] 2 Ch. 416; 
A.-G. v. Leeds Corpn., [1929] 2 Ch. 291. 


8686. Add. Annotation :—Refd. A.-G. v. County 
of London Hlectric Supply Co., [1926] Ch. 542. 


3688. Add. Annotations :—Consd. A.-G. v. Sharp 





8651. 
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(1930), 99 L. J. Ch. 441. 
Denby, (1925] Ch. 596. 


8705. After this case add :— 


——— Forfeiture of funds of alien—Construction 
of Treaty of Peace Order.]—See Aximns, No. 
49c, ante. 

8708. Add. Annotation :—Refd. R. v. Copestake, 
Ex p. Wilkinson, [1927] 1 K. B. 468. 


8715. Add. Annotation :—Refd. Salisbury & Ford- 
ingbridge District Drainage Board v. Southern 
aes Oo. (1920), Ltd., [1927] 2 K. B. 

8718. Add. Annotation :—Refd. Hardie & Lane v. 
Chiltern (1927), 96 L. J. K. B. 773. 


8719. Add. Annotation :—Apld. Hurley v. Stepney 
B. C. (1928), 67 Sol. Jo. 767. 


8720. Add. Annotations:—Consd. Salisbury & 
Fordingbridge District Drainage Board v. 
Southern Tanning Co. (1920), Ltd., [1927] 2 
reine A.-G. v. Sharp (1930), 99 L. J. Ch. 


3722a. Proceedings to restrain borough council 
from reducing wages of employees.|—In an 
action by three members of a_ borough 
council for a declaration that a resolution of 
the council reducing the wages of the council’s 
employees was ultra vires & invalid, on the 
ground that the resolution was not passed 
by a two-thirds majority in accordance with 
the council’s bye-laws:—Held: the A.-G. 
must be a party to the action.—HURLEY v. 
oe BorouGH COUNCIL (1923), 67 Sol. 
o 


Refd. A.-G. v. 


Pn oe 


PART X. SECT. 8, SUB-SECT. 1. 


3674 fil, —--—- -—-—-.}—The defences 
of laches & esto pe cannot avail 
against the A.-G. alleging that a corpn. 
1s acting ultra vires.— A.-G. v. GEKLING 
HARBOR TRUST ComRrs., [1933] V. i, R. 
244.--AUS. 


sz. Cannot sue in official name on 
behalf of himself personally. }—A.-G. 
FOR ONTARIO v. RUSSELL (1921), 64 
b.L. R. 69; 49 0. L. R. ae 


sa. Right to issue summons und 
Customs Acts—No prosecution instituted 
by Mintster, Department of State, or 
authorised person.j|—A district justice 
raised a preliminary objection to the 
hearing of a summons charging an 
offence under Customa pag viz. that 
the complainant was the A.-G., the 
district justice being of opinion’ that 
under Customs & Inland Revenue Act, 
1879, a. 11, an officer of the customs & 
excise muat be the complainant :— 
Held: the objection was unsustain- 
able aa Criminal Justice Administra- 
tion Act, 1924, s. 9 (2), authorised the 
A.-G. to prosecute in any ct.of summary 
jurisdiction in all cases in which a 
rosecution is not instituted by a 
nister, Dept. of State, or authorised 
person: —A.-G. vw. HEALY, [1928] I. R 
ad. Right to represent State— Action to 
restrain ultra vires Commonwealth Act.] 
The Commonwealth Govt. established 
a clothing factory in Melbourne for the 
purpose of malo naval & military 
uniforms for the defence forces & 
uniforms for postal employees. In 
time of the operations of the 
factory inoluded the cupply of uniforms 
for other departments of the Common- 
wealth & also for State officers & for 
employees in various public utilities & 
institutions in the State & for some 
Rr ivate persons. The Governor-General 
eemed such peace time operations of 


the factory necessary for the efficient 
defence of the Commonwealth inas- 
much as the maintenance intact of the 
trained complement of the factory 
would assist it in meeting war time 
demands. In an action by the 
A.-G. for Victoria, ez relatione, for o 
declaration that such operation of the 
factory was wlira vires the Common- 
wealth, & for an injunction :—Held: 
the A.-G. of a State has a suflicient title 
to invoke a provision of the Constitu- 
tion for the purpose of challenging the 
validity of Commonwealth legislation 
which extends to, & operates within, 
the State whose interests he represents, 
& that the action was properly brought 
in the name of the State A.-G.—A.-G. 
FOR VICTORIA v. COMMONWEALTH 
are: 52 0. a R. 533; 9A. L. J. 76; 
41 Argus L. R. 246.—AUS. 


PART X. SECT. 8, SUB-SECT. 2. 


3681 {. General rule.}-—The A.-G. is 
exclusively the legal representative of 
the public & the rights of the public, 
whether for the purpore of bringing an 
actien to asser ose rights, or of 
defendi an action, in which the 
rights o ve Bry are Fe ger ce aes 


OORE ®. G., [1930] I 


8688 ii. ——- ———.}—-Semble: a bill 
to remove a fixed bridge across a navig- 
able river as im 
to erect ins dge, 

rovided for b statute, should be by 
he A.-G., where the statute was 
passed for the general benefit of the 
public.—CuLL v. GRAND TRUNK Ry. 
So. (1864), 10 Gr. 491.—CAN. 

3683 ili. -}—The Crown, as 
parens » Tepresente the interesta 
of His ajesty’ s subjects, & the A.-G. 
for a province, acting as the officer 
of the wn, is empowered to go before 
the ota. to prevent the violation of the 
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rights of the public of that province, 
even if the Perpetretor of the deeds 
complained © @ creature of the 
federal authority. In other words, 
the A.-G. of a province has not only 
the right, but the SLD to suppress the 
civil offences committed within the 
limits of the province.—PEOPLE’S 
HOLDING Co., LTD. v. A.-G. OF QUEBEC, 
(1981) 8. © CO. R. 452; 4D. L. R. 3817.— 


PART X. SECT. 4 


sb. Questions raised as to jurisdiction 
of Provincial Court—Or right of 
Provincial Attorney-General to datauene 
—Notice to Attorney-General before 
appeal heard.}—-VALOIs v. BOUCHER: 
VILLE, [1928] 1 D. L. R. 348.—CAN, 


' PART X. SECT. 5. 


3723 i. Effect of flat—On amount 
recoverahble.\—An award for a sum in 
excess of that named in the A.-G.’s 
flat :-—Held; void, even though A.-G.’s 
consent was afterwards obtained.— 
BEACH v. HyYpRO-ELECTRIC Fone 
COMMIRSION OF ONTARIO, aod 
D. L. R. 513; O60... roa 4D Me 


995: 66 0. L. 

si. —— To maintain set-off or 
Coanlerclaten: }+-Held: to allow a 
counterclaim or set-off the ct. must as 
@ condition preceuent be veated with 
the jurisdiction of hearing both the 
action & the counterclaim or set-off, & 
that this ct. has no jurisdiction to hear 
the counterclaim unti] a fiat has been 
given to hear the same.—R. v. Coa- 
GRAVE EXPORT eee Co., Lrp., R. 
v. JOHN Labatt, Lrp., [1938] Exoh. 
C. R. 103.—CAN. 


sti. —— To action by poecnaver— 


ve action.) —- Loa@a 
CnaTHaM MUNICIPALITY (N, B.), (1938) 
2 D. L. R. 583.—CAN. 


8 iff. *—— To prosecudion for faletfy- 


8733. Add. Annotations :—Refd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 
53; R. v. Copestake, He p. Wilkinson (1926), 


06 L. J. K. B. 65. 


3736. Add. Annotation:—As to (1) Refd. Re Letters 


ing pedigree—Whether applicable to 
pedigrees of animals.}—The offences 
contemplated by Criminal Coda, s. 597, 
which require the consent of the 
A.-G. before certain prosecutions are 
commenced, are those created by s. 419 
thereof, & the pedigree referred to 
therein is one which is of importance 
in determining the title to property. 
Such consent is not necessary to a 
prosecution under Live Stock Pedigree 
Act, R. 8. ©. 1927, c. 121, 6. 17, with 


Vol. XV1.—Crown Practice. 


2 Ch. 63. 


respect to a false or fraudulent state- 
ment of the pedigree of an anima).— 
R. v. DAVENPORT (Alta.), [1928] 2 
D. L. R. 852; [1928] 1 W. W. It. 876; 
50 Can. Crim. Oas. 40.—CAN. 


PART X. SECT. 6. 


bi. —— __ Altorney-General _ repre- 
sented by salaried officer.|-- Where costa 
are awarded the A.-G. in litigation in 
which he was reprosented by a barrister 


45 


Cases 3783—8786. 


Patent No. 139,207, Re Oarbonit Akt., [1924) 


3736. After this case add :— 


Under Legitimacy Act, 1926 (c. 60).]—See 
BASTARDY, No. 130g, ante. 


who is a salaried officer of the A.-G.’s 
der agro & who has no agreement 
with the A.-G. that ho is to have costa 
in addition to his salary, & there is no 
statute which enables him to recover 
on his own account, the costs which 
the A.-G. is entitled to tax are limited 
to disbursements.—BRANDON CITY v. 
MANITOBA MUNICIPAL Comr. & A.-G. 
FOR MANITOBA (No, 2), [1932] 1 
W. W. R41: 1D. LR. 478: 40 
Man. L. kK. 100.—CAN. 


17 
18 


CUSTOM AND 


Vol. XVIL Cases 48—544a. 


USAGES. 


Part |.—Custom. 


48. Add. Annotation :—Refd. The Harkaway, | 164. 
[1928] P. 199. 

65. Add. Annotation :—Refd. Busby v. Avgherino, | 166. 
[1927] 2 Ch. 33. ; 

74. Add. Annotations :—Consd. China Navigation 


Co. v. A.-G. (1932), 48 T. L. R. 375. Refd. | 202. 
Glamorgan County Council v. Glasbrook, 


[1924] 1 K. B. 879. 

75. Add. Annotation :—Refd. Busby v. Avgherino, 
[1928] A. C. 290. 

17. Add. Annotation :—Consd. Busby v. Avg- 
herino, [1928] A. C. 290. 


244. 


245. 


i) 


Part I!._-Usages 


808. Add. Annotation :—Refd. Sagar v. Ridehalgh | 506. 
& Son, Ltd., [1931] 1 Ch. 310. 


Add. Annotations :—Refd. Layton v. General 
Steam Navigation Co. (1923), 130 L. T. 662 ; 
Lake v. Simmons (1926), 05 L. J. K. B. 586. 
Add. Annotation :—Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1935] A. C. 53. 

Add. Annotation :—As to (7) Apprvd. Sagar 
v. Ridehalgh & Son, Ltd., [1931] 1 Ch. 310. 


Add. Annotation :—Refd. A.-G. v. Goddard 
(1929), 98 I. J. K. B. 743. 


Add. Annotation :—Refd. Schiller v. Petersen 
(1924), 1380 L. T. 810. 


Add. Annotation :—Refd. Elder, Dempster v. 
Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [1924] 
A. C. 522. 

492a. Add. Annotation :—Consd. Smith, Hogg v. 
Bamberger, [1929] 1 K. B. 150. 


497. Add. Annotation :—Refd. Scriven v. Schmoll 
Fils Insce. (1924), 40 T. L. R. 677. 


501. Add. Annotation :—Refd. Rederi Akt. Acolus 
v. Hillas (1925), 134 L. T. 184. 


804. 
510. 


338. 537. 


359. 043. 


396. 
434. 


462. 


544. 


PART I. SECT. 5, SUB-SECT. 1.—A. 

50 iv. Not essential to validity of 
custom.j--The English common law 
rule of {mmemorial user is not required 
to establish a custom in India. It is 
Sufficient if the ct. is satisfied of its 
reasonableness, certainty, & existence 
for a sufficiently long time to have 
become the customary law of the pee 
ticular locality, the user being neither 

ermissive nor fraudulent.—PRANNATR 

UNDU v. EMPEROR (1929), I. L. R. 57 
Cale. 526.—IND. 

57 1. Time of legal memory.|-—-The 
legal recognition of a custom in British 
(india depends upon its antiquity, cer- 
Se ae Eig” Maat Y 

period of ‘‘ legal memory,” a 
British ot. need not extend its inquiries | 4RA%, 
beyond its own establishment. ore- eames 
Over a series of legal decisions confirm - 
nt evidence that 
such custom has the force of law.— 
CHAN Pyrv v. Saw SIN (1928), I. L. R. 
§ Ran. 633.—IND. 


entered thereon, subject 


accepted, even if 


Das v. 


803 svi. 





is one of 


1 


' Bamberger, [1929]1 K. B. 150. 


544a. 





PART I. SECT. 9, SUB-SECT. 1. 


pi -—— Riwaj-i-am—Uneupported 
by instances.)—A riwaj-i-am is admis- 
Bible in evidence to prove the facts 


& that the statements therein may be 
unsupported by 
instances. Manuals of customary law, 
in accordance with riwaj-i-am, issued 
by authority for each district, stand on 
much the samo footing as the riwaj- 
t-am itself as evidence of custom.— 
VARSHNO DITTI v. RAMESHRI (1928), 
L. R. 55 Ind. App. 407.—IND 


sb. Question of fact.}—The question 
of the existence of a custom is sub- 
stantially a question of fact.--~RAM. 
PEAREY LAL (1930), 
. 53 All. 308.— IND. 


PART Il. SECT. 3, SUB-SECT. 1.—A. 


-) — The 
whether a trade custom or usage existe 
fact. & clear & convincing 


Add. Annotation :—Refd. Moser v. Ambleside 
U. D.C. (1925), 89 J. P. 118. 

Add. Annotation :—Refd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2K. B. 101. 

Add. Annotation :---As to (1) Consd. Elof 
Hansson Agency, Ltd. v. Victoria Motor 
Haulage Co., Ltd. (1938), 54 T. L. BR. 666: 
Add. Annotation :—Refd. Re Simeon, [1937] 
3 All KW. WR. 149. 

Add. Annotation :-—Refd. Nicholls v. [ly 
Bect Sugar Factory, Ltd., [1936] Ch. 343. 


¢ 


Generally. 


Add. Annotation :—Refd. Reardon Smith 
Lines, Ltd. v. Black Sea & Baltic General 
Insurance Co., Ltd., [1935!2 All KE. R. 706. 


Add. Annotation :—Refd. United States Ship- 
ping Board v. Strick, [1920] A. C. 545. 

Add. Annotations :-—-Consd. Smith, Hogg v. 
Refd. Rederi 
Akt. Acolus v. Hillas (1925), 134 L. T. 184. 


Add. Citation :—affg. S. C. sub nom. THE 
TuRID, [1921] P. 146, C. A. 


Add. Annotations :—-Folld. flillas v. Rederi 
Akt. Acolus (1926), 43 T. I. It. 67. Consd. 
Daumpsselskab Svendborg v. L. M. & S. Ry. 
Co. (1929), 141 L.'I. 521; Smith, Hogg & Co. 
v. Bamberger & Sons, [1929] I K. B. 150. 
Refd. The Rensfjell, The Ornesfjelf, The Upp- 
land, The Fritioff, The Svein Jarl (1924), 
131 L. T. 764; Akt. Dampskibs Steinstad 
v. Pearson (1927), 1387 Ll. T. 5333; Dalgliesh 
Steam Shipping Co. vy. Williamson & Son, Ltd. 
(1935), 79 Sol. Jo. 453. 

Add. Annotation :—Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 
.|-—Plitfs., shipowners, chartered a 
steamer to defts. to carry a cargo of timber 
from the Baltic to Hull. The charter- 








testimony is required to prove its 
existence; it must be sbown that 
the custom or usage relied on is cortain 
& reasonable, & s0 universally 
recognised that everyone engaged in 
the trade knows, or should know, of it. 
— YEATES v. BARRETT (Sask.), [1927] 
3D. L. R. 812; [1927] 3 . WwW. R. 
286.—CAN. 


to rebuttal, 


PART II. SECT. 3, SUB-SECT. 2. 


340 iv. .}-—YEATES v. BARRETT, 
No. 303 vil, ante.—CAN. 





PART Il. SECT. 3, SUB-SECT. 3. 


350 ii. .J}—YERATES v. BARRETT, 





PART II. SECT. 6, SUB-SEOT. 2.— 
B. (a). 


472 il. 
Co., LTp. v. Bata Kristo De (1927), 
I. L. R. 54 Cale. 549.—IND. 


.}—HOLMES, WILSON & 





question 


Cases 544a—635a. 


party contained a clause as follows: ‘‘ Cargo 
to be loaded & discharged with customary 
steamship dispatch according to the custom 
The cargo to be 
brought to & taken from alongside the 
steamer at charterer’s risk & expense as Da 
The steamer discharged the 
cargo at Hull in due course, but disputes 
arose between pltfs. & defts. as to the division 
of the cost of discharging the cargo. 
brought an action to recover a sum which they 
had paid in effecting the discharge which they 
said should have been paid by defts. 
refused to pay on the arcu that by the 

t ull the expense in 
question should be borne by the shipowners: 
the custom relied on by defts. 
was inconsistent with the language of the 
charterparty & was not admissible in order 
to decide upon whom the expense in question 
should rest.—Repgri Akt. AcoLus v. HILLAS 
& Co., Lrp. (1926), 96 L. J. K. B. 186; 186 


of the respective ports. 


customary.”’ 


custom of the port of 


—Held: 


Pitfs. 


Defts. 706. 


ENGLISH AND Empire Diaest SUPPLEMENT. 


L. T. 385; sub nom. Hriuuas (W. N.) & Co., 
Lrp. v. RepERI AKT. Acouus, 43 T. L. R. 67; 
32 Oom. Cas. 69; 17 Asp. M. L. O. 193, H. L. 


Annotations :—Consd. Smith, Hogg & Co.v. Bamberger & Sons, 
1929] 1 K. B. 150. Refd. 
oudon Midland & Scottish Ry. Co. (1929), 141 L. T. 521; 
liesh Steam Siupoing Oo. v. Williamson & Son, Ltd. 
(1935), 79 Sol. Jo. 453. 


545. Add. Annotations :—Refd. Rederi Akt. Acolus 
v. Hillas (1925), 184 L. T. 184; 
Smith Line, Ltd. v. Black Sea & Baltic 
General Insurance Oo., [1938] 2 All E. R. 


Dampasselskab Svendborg v. 


Reardon 


546. Add. Annotation :—Consd. Rederi Akt. Acolus 
v. Hillas (1925), 42 T. L. R. 69. 


587. Citations :—For ‘‘9 App. Cas. 508,’’ read 
**8 App. Cas. 508.” 


588. Add. Annotations :—Refd. Smith, 
Bamberger (1928), 97 L. J. K. 
Dampsselskab Svendborg v, L. M. 
Co. (1929), 141 L. T. 521. 


Hogg v. 
B. 458; 
& S. Ry. 


Part IIl.—Particular Usages. 


602. Add. Annotation :—Refd. Sagar v. Ridehalgh 
.(H.) & Son, Ltd., [1930] 2 Ch. 117. 


616. Add. Annolation :—Refd. United States Ship- 
ping Board v. Strick, [1926; A. C. 545. 


625. Add. Annotations :—Consd. 


Drefus (1924), 131 L. T. 


PART III. SECT. 1, SUB-SECT. 8. 


sa. Contract of grain ower with 
wheat pool—Failure to deliver-—Reme- 
dies.J]-—The rofusal of a mnember of the 
Manitoba Wheat Pool to deliver his 
grain to the Pool constitutes a breach 
of his contract with the Pool. In view 
of the nature of the Pool & the terms of 
the contract, the Pool’s appropriate 
remedy is by way of injunction & decree 
for specific performanoce.—MANITOBA 
WuHerat PooL v. TRaoky, [19381] 1 
W. W. RR. 745; 2D. L. R. 805; 389 
Man. L. R. 385.—CAN. 


sb. What amounts to.)}— 
In an action against a farmer for 
breach of the heat Pool contract, 
under which he agreod to deliver to 
the Pool all the wheat produced or 
acquired by him during a certain yoar, 
except such as he might retain for his 
own food, seed, etc., the Pool makes 
out a primdé facte case when it shows 
that he had In that year a very: large 
Nprgaed of wheat in his possession & 

at he delivered only a very small part 
of it to the Pool.—SasKaTCHEWAN Co- 
OPRRATIVE WHEAT PRODUCERS, LTD. 
vw. Luciuk, [1931] 2 W. W. R. 51; 2 
D. L. R. 981.-—CAN. 


so. Grain broker—Authorily to close 
transactions—Margin running out.)— 
Pltf., who had been carrying whoat on 
margin with deft. brokers & had been 
sold out by them had on the oocasion 
of his first transaction with them led 
a printed buying order which provided 
that: ‘fIt is further understood & 
agreed that on all m al business 
the right is reserved to close the trans- 
actions when margins are running out 
without further notice,’’ & on subse- 
quent occasions during the course of 

6 transactions sale & purchase 
accounts & confirmations of orders, all 
of which contained said words, were 
sent to him by the brokers :—Held : 
the question whether the customer 
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177 ; 
Born Co. v. Brightman, [1925] A. C. 799. 
Refd. Brightman v. Bunge y Born, [1924] 





Michalinos v. 
Bunge y 





must be taken to have assented to this 
condition being a term of his contract 
with the brokers was one of fact, & 
under the circumstances, it should be 
found that he had so assented.— 
PATTERSON v. BRANSON BROWN & Co., 


Lrp., [19380] 2 W. W. ht. 236; 4 
D. L. R. 222; 43 B. O. R. 26.—CAN, 
ef. —— Bankruptcy — Priority of 


customers. |—Re KERN AGENCIES, LT?. 
(No. 4), [1932] 1 W. W. R. 660.—CAN. 


sk. Action for balance due— 
a in futures.]—-Grain brokers 
who know that their client is speculat- 
ing in futures cannot recover the 
balance due when they sell at a loss.— 
RICHARDSON (JAMES) & Sons, LTD. v. 
Cee (1917), 39 O. L. R. 423 





—_— 
. 





sl. Action by client for negli- 
gence.J]—TURNER v. ALBERTA PACIFIO 
GRAIN Co., Lrp., [1938] 1 W. W. R. 
97; 1D. L. R. 277; 69 Can. C. C, 
258; 7 FLL. J. (Can.) 258.--CAN. 

Bq. Certificate of membership of grain 
exchange—LIien of other memobers.)]— 
A bye-law of a grain exchange pro: 
viding that certificates of memberships 
in the exchange shall be subject to a 
lien with respect to the claims of other 
members arising out of contracts made 
on the exchange held valid.—NEWTON 


wv. Waris, (1930) 2 W. W. R. 1; 3 
D. L. R. 930: 110. B. R. 348; 252.» 


[1981] 1 W. W. R. 886; 2D. L. R. 
733; 39 Man. L. R. 4553 12 C. B. R. 
332.—CAN. 


Weeeentete | eiereyeiirensite 


st. -}+~NEewtTon & Co. v. 
WOLVIN, [1930) 2 W. W. R. 194; 4 
D. L. R. 1028; 11:0. B. R. 414; 
appeal, {1931} 1 W. - R. 853 

Be L. R. 337; 39 Man. L. R. 285.— 


wo 


sv. Buying corn on margin—Rules of 
Chicago Board of Trade—bWhether 
binding on buyer.}—Where a person who 
had previous experience in the buying 


2 


2k. B. 619; 
[1925] A. C. 654. 


635a. Lancashire—-Weaving trade—Deduction for 
bad work in estimating value of work to be 
paid for.|—PIltf. was a weaver in defts.’ em- 
ployment & his wages were calculated on the 
amount & kind of cloth woven in each week 
in accordance with a uniform list of prices 


Matheos S.S. v. Dreyfus, 


& selling of grain on the exchanges gave 
an order to brokers in Regina to buy 
on margin corn for future delivery & 
expected that they would buy it 
through their Winnipeg agents who in 
turn would buy it through’ their 
agents on the Chicago Board of Trade, 
& this course was in fact followed :— 
Held: he was bound by the rules & 
regulations of said exchange governing 
the carrying out of such contracts.— 
Re GALLOWAY & CLEARY, GIBSON v. 
CANADA PERMANENT TRUST CoO., [1935] 
2 W. W. R. 385.—CAN. 


sy. Canada Grain Act, 1930—lLia- 
bility of surety under dealer’s bond.}— 
Pitf., who had an unpaid judgment 
against a licensed grain dealer for the 
price of grain bought from him, sucd 
deft. co. on the bond executed by it. 
The conditions of the bond were (inter 
alia) that the dealer should account & 
ay over to all persons entitled thereto 
he full purchase price of the grain 
bought by it & ‘‘ unreservedly comply 
with all the enactments & req : 
ments of the Canada Grain Act, & 
any Order in Council, & any or all 
rules & regulations of the Board of 
Grain Comrs. for Canada.” In deali 
with pltf., the deal being one whic 
an unlicensed person is *prohibited 
from making, said licensed dealer 
used Form 8 but with some un- 
authorised alterations :—Held: non- 
compliance by the dealer with pro- 
visions of the Act or of the regulations 
of the Board, such as that contained 
in sect. 151, could not relieve it or its 
gure nor could the surety escape 
liability even if the dealer’s contract 
with pltf. was one which any un- 
licensed dealer or buyer could 
make.—McLEOD v. CANADIAN. IN- 
DEMNITY Co., [{1936] 3 W.'W. R. 
586; 6 F. L. J. 228; revad., 
[1937] 2 W. W. R. 266; 3 D. LL. R. 
72; 7 FF. J. (Can.) 35.—CAN. 
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agreed between the employers’ & workmen’s 
unions. According to the list of prices, pltf. 
became entitled for the week ending Aug. 1, 
1928, after agreed deductions, to a sum of 
£2 58. Ojd., but defts. only paid him 
£2 48. Odd., claiming the right to deduct la. 
in respect of three yards of cloth woven with 
a fault rendering them unmerchantable. 
The evidence showed that it had been the 
practice of the mill for many years to make 
deductions for work not done with reasonable 
care & skill, the deductions not exceeding in 
amount the loss sustained by the employers 
& often not being exacted. A similar usage 
existed in the bulk of the mills carrying on 
the Lancashire weaving trade, though some 
of the mill owners were trying to do without 
deductions :—Held: the established practice 
in defts.’ mill resulted in the incorporation 
in the contract of employment of pltf. as of 
all other weavers employed at the mill of a 
term enabling the employers to make a 
deduction, not exceeding the actual or 
estimated loss occasioned, from the specific 
sum payable for each piece of cloth woven, 
if the workman dil not exercise reasonable 
care & skill in weaving the cloth. 

' A usage in the Lancashire weaving mills 
allowing an employer to make at his discretion 
deductions from wages for bad work, not 
exceeding a certain defined limit, is neither 
unreasonable nor uncertain; & the fact that 
it at present exists at about 85 per cent. only 
of the mills does not prevent it from being a 
good legal usage on the ground of want of 
universality (per CUR.).—SAGAR v. Ripe- 
HALGH (H.) & Son, Lrop., [1931] 1 Ch. 319; 
100 L. J. Ch. 220; 144 L. T. 480; 95 J. P. 
42; 47T. L. R. 189; 29 L. G. R. 421, C. a. 


635b. Gamble in futures—-Whether gaming con- 


Ce meaner aaaenenad 


tract.|—Pltfs. were cotton merchants who 
(inter alia) transacted business in the cotton 
market on behalf of members of the public 
who wished to gamble in cotton futures. 
Only members of the Liverpool Cotton 
Association are permitted to buy & sell cotton 
futures on the Liverpool market, & by the 
regulations of the assocn. pltfs., who were 
members, when buying on behalf of a cus- 
tomer, were required to enter into a contract 
with a selling member of the assocn., binding 
themselves on the terms of a printed contract 
which they were obliged to use. Pltfs. 
then filled in another printed form, under 
which in form they sold to the customer at 
the same price at which they had bought 
with, in addition, an amount for brokerage. 
A duplicate of this sale note, in the form 
of a bought note from the customer to pltfs., 
was sent to the customer at the same time 
for signature & return. Deft. requested 
pltfs. to deal in cotton futures on his behalf, 
& pltfs. duly carried out the transactions 


set out above. In an‘éction to recover sums 
owing in respect of certain transactions 
deft. contended that as there was a contract 


' made by pitfs. directly with deft. of purchase 


636. 
643. 
646. 


700. 
703a. 


& sale as principals & as there was an express 
understanding that there should be no 
question of deliveries on either side, but only 
an eventual payment of differences, the claim 
was one in respect of gaming & wagering 
contracts & was therefore unenforceable at 
law :—Held: (1) the true relationship between 
the parties was that of principal & broker, & 
there was no gaming or wagering contract 
between them; (2) pltfs. were entitled to 
recover the sums claimed.—WOODWARD v. 
WOLFE, [1936] 3 All E. R. 529; 155 L. T. 
619; 53 T. L. R. 87; 80 Sol. Jo. 976. 

Add. Annotation :—Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

Add. Annotation :—Refd. Kimber Coal Oo. 
v. Stone & Rolfe, [1926] A. C. 414. 

Add. Annotations :—Apld. Hart v. Riversdale 
Mill Co. (1927), 96 L. J. K. B. 601. Folld. 
Sagar v. Ridehalgh & Son, Ltd., [1931] 1 
Ch. 310. Consd. Pratt ov. Cook Son & Co. 
(St. Paul’s), Ltd., [1988] 2 K. B. 51. 

Add Annotation :—Distd. Mikkelsen v. Arcos 
(1925), 42 T. L. R. 3. 

Usage as to arbitration.|—Pitfs. sold to 
defts. a» quantity of paraffin wax under a 
contract providing, ‘‘any dispute arising 
under this contract to be settled by 
arbitrators in London in the usual way.’ 


‘ A claim was made by defts. against pltfs., 


710. 


712. 


& the arbitrators, bcing unable to agree, 
appointed an umpire by a document headed, 
‘the use of this form constitutes a sub- 
mission to the rules of the assocn.,’’ ¢.e. the 
London Oil & Tallow T'rades Assocn. The 
umpire awarded that defts.’ claim failed & 
that they were to pay the costs of the 
arbitration. The rules of the assocn. pro- 
vided for an appeal to an appeal committee, 
& defts. claimed a right of appeal. Pltfs. 
thereupon brought an action against defts. 
to recover the costs of the arbn., & the evi- 
dence was that in the trade in paraffin wax 
the usual way of settling a dispute by arbn. 
was to appoint arbitrators who could appoint 
an umpire whose decision would be final :— 
Held : the heading did not apply & the umpire 
was really appointed in pursuance of the 
original agreement as to arbn. & not under 
the rules of the assocn., & pltfs. were entitled 
to recover.—PALMER & Co., Ltn, v. PILOT 
TRADING Co., Lp. (1929), 45 T. L. R. 214. 

Add. Annotations :—Refd. Tournier v. National 
Provincial & Union Bank of England, [1924] 
1K. B. 461; Hirji Mulji v. Cheong Yue S.S. 
Co., [1926] A. C. 497; The Varing, [1931] P. 79. 


Add. Annotation :—Refd. Williams v. Manis- 
salian Fréres (1923), 29 Com. Cas. 42. 
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PART III. SECT. 1, SUB-SECT. 12. 


sa. Allowance by broker to buyer for 
shrinkage.)—In an action by a shipper 
of Australian oranges against a com- 
mission broker for an accounting :— 
Held: the evidence established a trade 
custom or usage that must be taken to 


have been incorporated into the con- | 


tract between the parties, pursuant to 
which the broker was entitled to charge 
back to the shipper any allowance 
made by the broker to the wholesalers, 
to whom the broker gold the oranges, 
for “ shrinkage,’’ where the oranges 


sold were in bad condition & the com- 
plaint was ‘‘ registered ’’ by the whole- 
saler immediately upon delivery or 
within two or t days thereafter 
& the exact amount of the claim was 
afterwards reported to the broker for 
adjustment within a time which was 
reasonable under the circumstances of 
each particular transaction. The con- 
tention was not with that the 
wholesaler was not obliged under the 
custom to make his complaint until 
after the retailer was heard from.— 
Pirrcy LUMBER Co., LTD. v. OPPEN- 


3 


HMEIMER Bros. & Woon, LTp., [1933] 
3 W. W. R. 300.—CAN. 


PART III. SECT. 1, SUB-SECT. 33. 


sd. Rice market—Postponement of 
milling from day to day.}~-In an action 
for the sale of rice ar 
to postpone the milling & delivery 
from day to day under an usage of 
the Rangoon rice market :—Jleld : the 
evidence did not, establish the alleged 
usage.—STEEL Bros. & Co., LTD. »v. 
TOKERSEK MOOIJEE (1932), I. L. RH. 
10 Ran. 373.— IND. 


ht was claimed - 


Cases 7202—740a, 


729, Carriage of ‘wool|—The contract of 


carriage customary in the trade for the 
carriage of wool from import ship in London 
to Bradford via Goole is one by which the 
carrier undertakes to deliver the wool in 
a good condition as he receives it, the act 
of God & the King’s enemies excepted. 
France, Fenwick & 00. 1, MANNHEIM 
INSURANCE Qo. (1005), 10 Com, Oas, 242, 


7348, Metal trade—Rules of London Metal 


Exchange—Clerk prohibited from dealing as 
rincipal.|~The fact that the rules of the 
ndon Metal Exchange prohibit a clerk to 


DAIRY, 


ENGuise aND Eveme Digest Svpereenr., 


a member from participating in dealings on 
the Exchange ag a principal does not make the 
contracts void as being against public policy, 
—BARNETT v. SANKER (1925), 41 T. LR, 
660; 69 Sol, Jo, 824. 


740a, Practice of conveyancers.|~A rule of con- 


veyancing law generally recognised & acted 
upon by conveyancers for a number of years 
ought not to be set aside, even though 
originally incorrect & unsupported by any 
judicial decision —e RosHEr, RosHER v, 
Rosuer (1884), 26 Ch. D. 801; 53 L. J. Ch, 
722; 51 LT. 785; 32 WR, 821, 


See Foop anp Druas; Pupnic Hears. 


1. 


la. 


20. 


22. 


23. 


26. 


28. 


29. 
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DAMAGES. 


Part |.—Definitions, 


Add. Annotations :—Apld. Re Golomb & 
Porter & Co.’s Arbitration (1931), 144 L. T. 
583. Consd. Withers v. General Theatre 
Corpn., Ltd., [1933] 2 K. B. 636. Refd. 
Marbé v. George Edwardes (Daly’g Theatre) 
(1927), 43 T. L. R. 460; Groom v. Crocker, 
[1938] 2 All E. R. 304. 


Damages compared with statutory compensa- 
tion.|—-Compensation under Cos. Act, 1908 
(c. 69), s. 84, is not, either as to the amount 
recoverable or the mode of measuring it 
something different from or even greater 
than damages.—CLARK v. URQUHART, 
STRACEY v. URQUHART, [1930] A. C. 28; 99 
L. J. P.C.1; 141 L. T. 641, H. L. 


ae en :—Consd. The Arpad, [1934] 
. 189. 


Add. Annotations :—-Tonsd. The Arpad (1934), 
50 T. L. R. 505. Refd. Re Simms, fz p. 
Trustee, [1934] Ch. 


Add. Annotations : “= Goned: The Baarn (1933), 
49 T. L. R. 554. Refd. Peyrae v. Wilkinson, 
{1924] 2 K. B. 166. 


Sugar Factory, Ltd., [1936] Ch. 343. 


Add. Annotations :—Refd. Lloyds Bank v., 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609 ; The Arpad (1934), 
50 T. L. R. 505. 


Add. Annotation :—Refd. Buckland v. R. 
(1933), 102 L. J. K. B. 404. 


Add. Annotations :—Consd. The Chekiang, 
[1925] P. 80; The Susquehanna, [1925] P. 
196; A.-G. v. Glen Line, Ltd., & Liverpool 
& London War Risks Insce. Assocn. (1929), 
34 Com. Cas. 309. Refd. The Edison (1932), 
48 T. L. R. 224; Re Simms, Hz p. Trustee, 
[1934] Ch. 1; The Arpad, [1934] P. 189. 
Add. Annotation :—Refd. Liesbosch S.S. 
Owners v. Edison S.S. Owners, [1933] A. C. 
449, 

Add. Annotations :—Consd. Banco de Portu- 
gal v. Waterlow & Sons, Ltd. (1932), 48 





Neminel damages does not necessarily 


LUMBER Co., [1924] 1 D. 
mean small eras —MCGEE vv. 
CLARKE, [1927] 1 W. W. R. 593; 38 on W. R. 660; 
B.C. R. 156.—CAN. ° 
oi, —— ——.}—Lunpy & MoLEOoD 27 i. 


POWELL (Sask.), Sey 3 W. W. R. 


901 ; 


27 I. 
Property destroyed 


PART I. 
Nominal damages—Defined.}— 


tion. 


value. — STEVENS 


70 D. L. R. 659.—CAN. 


PART If. SECT. 8. 


Application of rule—In_ tort— 
fire.}—Where 


assessed on & 
Held: there ehoul 


1D.L. 1. 961 ; 








9. 


12. 


14. 


15. 


17. 


19. 


29a. 


30. 


The cost of replacing may be 
taken into account in arriving at such 
cha eae ce 


v. 


33 B. é "R. 299.— 


thore Tak been misdirection as to the 

damages, viz. that they should be 

replacement basis :— 

d be a new trial.— 

O’NEIL 0. DOMINION COAL Co., (1924] on 
57 N.S. R. 126.—CAN. 





Nature and Classification. 


Add. Annotations :—Consd. Admiralty Comrs. 
v. S.S. Chekiang, [1926] A. C. 637; Admiralty 
Comrs. v. S.S. Susquehanna, [1926] A. C. 
655. Refd. The Edison, [1932] P. 52; The 
West Wales, [1932] P. 165; Owen & Smith 
(Trading as Nuagin Car Service) v. Reo 
Motors (Britain), Ltd. (19384), 151 L. T. 
274; The London Corporation, [1935] P. 70. 


Add. Annotation :—Refd. Widnes Foundry 
(1925), Ltd. v. Cellulose Acetate Silk Co., 
[1931] 2 K. B. 393... 

Add. Annotations :—Refd. Performing Right 
Society v. Mitchell & Booker, [1924] 1 K. B. 
762; Falcon v. Famous Players Film Co 
(1925), 42 1. L. R. 91 

Add. Annotations: -—Consd. Shapiro v. La 
Morta (1923), 130 L. 'T. 622. Refd. Ormond 


‘Engineering Co. v. Knopf (19382), 49 R. P. C. 


634. 
Add. Annotation : ee Re Simms, La p, 
Trustee, [1934] Ch. 


Add. Annotation : en Ilford U. D.C. v 
Beal, [1925] 1 K. B. 671. 


Part Il—Rules and Principles in Awarding Damages. 


Add. Annotation :—Refd. Nicholls v. Ely Beet | 


T. L. R. 404. Refd. Banco de Portugal v. 
Waterlow & Sons, Ltd. (1931), 47 T. L. R. 
359; Townend v. Askern Coal & Iron Co., 
[1934] Ch. 463. 

Property destroyed by fire.]|—A 
cottage was almost completely destroyed by 
fire caused by a spark emitted from a steam- 
roller which was found to constitute a 
nuisance. In assessing the damages recover- 
able by the owner of the cottage :—Held: 
the measure of damage was not the fair cost 
of rebuilding the cottage & making it as 
good & habitable as before the fire, but the 
difference between the money value of the 
owner’s interest before & after the fire.-—-Moss 
v. CHRISTCHURCH RURAL DISTRICT COUNCIL, 
Roa@rrs v. SAME, [1925] 2 K. B. 750; 95 
L. J. K. B. 81; 23 L. G. R. 331. 

Add. A aolaons :—Refd. York Glass Co. v. 
Jubb (1925), 134 L. T. 36; Harold Wood 
Brick Co. v. Ferris, [1935] 1 K. B. 613. 
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into account deft.’s whole course of 
conduct & persistence in the wron 
which he was doing, fixed the tota 
damages sat $4,500 :—Held: having 
regard to the evidence & to the fact that 
the measure of damages is not the sum 
necessary to restore the ei el but 
the depreciation in ita selling value 
the finding of $3,500, for the actual 
damage done, could not be gaid to be 
clearly wrong.—PAFFARD v. CAVOTTI, 
(1929) : D.L. R111; 630. L. R171. 


. R. 1163 ; 


-}) — Where 


-}—AICKIN v. BAXTER 





damages were recovered for loss 27 = ifi. Deprectation in ae co 11929) 4 D. L. BR. 827.—CAN, 
through destruction of property by | selling valive.}—Inan action for damages ( ) [ J 

fire caused by deft.’s negligence:— | in respect of injury done to the 80 vi. Where plaintiff has 
Heid: the measure of damages was mag) the trial ju assessed pitf.’s | allernative claim—Duty to __ elect.}—~ 
not the cost of replacing the property at $4,50 estimat the | Damages eanuot be recovered both in 
destroyed, but the value of the property Setun damage which flowed from deft.’s | tort & for breach of contract, when the 
as it stood at the time of the destruc- | wrong-doing at $3,500; but, taking | tort & the breach of cuntract result 


6 


32* 


Cases 82—78. 


32. 


88. Add. Annotation :—Consd. Th ad (1934), & Sons (Poplar), Ltd. (1935), 41 Com. Cas. 
50 T. L. R. 606. i ca 90; Rose v. Ford, [1037] 8 All H. R. 350 ; 
. Trust Co v. New 
34. Add. Annotation :—Apprvd. Swift v. Board of British & French ‘Trust Corpn. 
Trade, [1925] A. C. 520. ; Brunswick Ry. Co. °9 [1937] 4. All E. R. 516. 
43. Add. Annotation :—Refd. Nicholls v. Ely Beet | 64. Add. Annotations :—Refd. Huyton & Roby 
Sugar Factory, Ltd., [1936] Ch. 343. Gas Co. v. Liverpool Corpn. (1925), 42 
44. Add. Annotation :—Refd. Port of London T. L. R. 116; Conquer v. Boot, [1928] 2 K. B. 
araiey a eaey Island Comrs. (1931), 836. 
101 L. J. Ch. 68. 
. 66a. -|-—A firm of contractors agreed to ton- 
49. Add. Annotation :—Refd. Lavell & Co. Vv. construct a@ new & enlarged dock. Deft. CO. 
O’ Leary, [1933] 2 K. B. 200. gave the dock board a bond in the sum of 
53. Add. Annotations :—Consd. Admiralty Comrs. £50,000 to guarantee the performance of the 
v. 8.S. Chekiang, [1926] A. O. 637; Admiralty contract. The contractors defaulted, & the 
Comrs. v. 8.8. Susquehanna, [1926] A. C. 655. dock board brought an action against deft. 
Refd. The West Wales, [1932] P. 165; Lies- co. upon the bond. They relied upon an 
peas ae pe v. Edison S.S. Owners, neers pi ieee enn: ee pee aa 
Cs ‘ ractors owe em whic ey ha 
54. Add. Annotations :—Consd. Admiralty Comrs. failed to pay. The action was dismissed. 
v. S.S. Chekiang, [1926] A. C. 637; The West The dock board then started a second action, 
| Wales, [1932] P. 165. Refd. Admiralty claiming damages caused by delay, owing to 
Comrs. v. S.S. Susquehanna, [1926] A. C. the contractors not having proceeded with 
655; The Edison, [1932] P. 52; The London due diligence & expedition. Deft. co. applied 
Corpn., [1935] P. 70 to have the proceedings stayed, on the ground 
57. Add. Annotation :—Consd. 'The Chekiang, | that the Same matter had already been finally 
11925] P. 80. ' settled in the first pevon :—Held : the 
second action was based on precisely the 
58. at Bg geeedla Bae crrp ear ee same breaches as those in the first action, & 
i d od), “7 TL. R. ie The Edi e claimed the same damages, although sup- 
ison (1931), D5 © son ported by different evidence, a plea of res 
(1982), 147 L. eee é ae judicata would succeed, & the second action 
59. a Ste eee :—Refd. Rose v. Ford, [1937] ought therefore to be dismissed.—WorK- 
1 i. , INGTON HARBOUR & DOCK BOARD v. TRADE 
61. Aesie kB oe ae Conquer v. Boot, Mien ries Co., ee ove 2), a or 
; q. KR. 101; 82 Sol. Jo 2; 43 Com. Cas. 
68. Add. Annotations :-——Consd. Workington Har- 235, WW. L. 


Add. Annotation :—Refd. Steedman v. Frigi- 
daire Corpn., [19382] W. N. 248. 


bour & Dock Board v. Trade Indemnity Co. 
(No. 2), [1987] 8 All EK. R. 139; Marginson 
v. Blackburn Borough Council, [1938] 2 
All KE. BR. 539. Refd. The Koursk, [1924] P. 
140; Debenham v. Perkins (1925), 133 L. T. 
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252; Conqeur v. Boot, [1928] 2 K. B. 836 ; 
Rowntree & Sons, Ltd. v. Frederick Allen 





innotation :—Refd. British & French ee Corpn. v. New 


Brunswick ly. Co., 


78. 


11937) 4 AU KK. R. 51 


Add. Annotations :—Refd. pines v. Burn, 
[1934] 1 K. B. 109; Re Beckermet Mining 


ree ere 


from the same act; in such a case pitf. 
must elect or be deemed to have clected ; 
&, if ho sceks to recover damages for 
breach of contract, they must be 
measured upon that basis, & not upon 
the basis of any coincident or con- 


comitant act. of tort.— TORONTO 

Hocknry CLUB fe oe oe 

ay .» (1924] 4 D. R. : 
.L. R. 509; 5 aff, (1 (1626 i aS LT 

516: ma He . (2036) 4 vi 

D. L. RB. 1 3 Wy" 

CAN 


80 vil. ———.]—AICKIN v. BAXTER 
(B. C.), [1929] 4 D. L. R. $27.—CAN. 


PART II. SECT. 4. 

838 xii. Goods not of 
warranted description— A Uowance made.) 
—Certain goods supplied under a 
contract not answering the warranted 
description were takon back & an 
ad ustment made in respect of them: 

eld : the purchaser could not claim 
damages for the eee BB gag nan 
GeaR & MACHINE LEW 
aye aert peek 2s o oP. n. "367: “34 





meee pe meee 


‘38 -}~—FRENCH 0. 
per at 98) 83D. L. R. 655.—CAN. 


—— ——,}—In an action for 
Seatac obstructing the flow of a 
river by increasing the height of a weir, 

whereby pltf.’s lands eaene on the 
river, were flooded d, the judge declined 
to direct the jury that actual damage 
was essential to maintain the action :— 
Heid: the direction was right.— 


M‘GLONE v. SMITH (1888), 22 L. R. Ir. 
559,.—IR. 


51 iv. —— No reasonable expectation 
of pecuniary benefit—Death of young 
child in accident.}—Held: a verdict of 
damages awarded to parents of young 
children killed in an accident arising 
from negligence could not stand, where 
there was no reasonable ex eotation 
of future pecuniary benefit. 
of this kind damages are not awarded 
as a solatium nor from caer ye 
considerations.— HOGAN v. pi 924 } 
2D. L. R. 1211; a Wwe . 307; 
17 Sask. L. R. 37. -—CAN. 


51 v. Accident to ife-—No 
deprivation of services or society.}— 
Pitf. having suffered physical injury 
through a street accident causing 
nervous shock :—Held : an award of 
damages to pltf.’s husband could not 
stand as he had not been deprived of 
his bata 8 services or society. aati s 
vw. KR. [1924] 2 D. L. R. ae 
Ww. Wh R. 307; 17 Sask. L. 3h. 





51 vi. —— Furnishing false news to 
pener ener -}+-One who intentionally & 
a bartard causes e eee aper to 
become the innocent d nator of 
false ibe does its p proprietor a rors 
for which gsubstanti 
without ‘root that 
ecuniary harm was an nota 
oft pe pone, —CaLGaARY HERALD, Li’ 
ES CORPN., {1929} 1 D. ih R 
: T1998] 8 W, W. BR. 543.—CAN. 


6 


ry 


& case” 


‘cotton merchant, for 


Co., Ltd.’s Application, [1938] 1 All E. R. 389. 


PART II. SECT. 5. 


59 vii. .}-—Pltf. cannot recover 
damages on the ground of the 
permanence of existing personal Injuries 
unless the evidence goes the length of 
showing that there is no peosonn ple 
alas aa of permanent recove The 

st is the same in the case of conse- 
quences non-existent at the date of 
action, but which may or ma ee 
supervene.— H ARMSWORTH ie 
(1928), 49 N. L. R. 174.—S. 

74 1. Cause of action easel en of 
damage—Whether prospective damage 
recoverable—Repudiation of on, ginning 

n 





Defts., the owners of a cotton g 
mill, contracted in Oct. 1919, that, for 
a period of six months, they would. put 
their mil) at the disposal of pltf., a 
=) its working 
time, at fixed rates in order to gin raw 
cotton which pltf. contemplated buying 
& which he aEree to supply to t her 
Or the pu In Nov. Wefore any 
Itf.’s co er ‘had been taken by the 
ay defts. repudiated the contract. 
Pltf. sued defts. for damages :— Held 
the breach bei anticipatory the 
damages recoverable were not confined 
to the extra cost which plitf. had paid 
to the other millers for ginning such 
cotton as he h tendered to defta., 
but were the estimated loss of profit 
to pitf. by roaaon as une contract not 
being carried out ; pie. . was not paeee 
to buy cotton & he it ginned at 
other mills under Py eetion. 2 
mitigate the aneee ae 
Deane JADHAVJI BHATIA (1938), 
L. R. 55 Ind. App. 299.—IND. 


88a. 


101. 


83 i. Damages caused the gist of the 
action— Prospective 
recoverable.}—A married woman having 
suffered from nervous shock as 
result of an accident, but not 60 as to 
deprive her husband of her services 
or society :—Held: 
put to expense in the future was a 
consideration ee remote 


Grrr. 119242 DLR 1211; 3We Wee 

ITY, e s 

307; 17 Sask. L. R. 37 a AN, BOY 1 WOEO 
83 fi. —— ——- ——-.} In an action 


for damages resulting, not from the 
construction of works, but from the 
operons thereof, as, ¢.g., the putting 
water into a canal, dam 
assessable only for the injury 
to the trial, 
cannot be assessed, 
further damages from time to time as 
he suffers injury.—LETHBRIDGE NORTH- 





TS 


-}+—Deft. having besiege twelve 
sixteenths of the East India ship M. com- 
manded by pltf., & shartened by the co. for 
four voyages, proposed to pltf., & pltf. con- 
sented, to resign the command in favour of 
deft.’3 nephew, upon receiving in exchange 
the command of another ship, F., then 
chartered for one voyage. If the co. acceded 
to the exchange, it was agreed, that in case 
the nephew died or resigned before the ex- 
piration of the four voyages, pltf. should 
succeed him; as a further inducement to 
pltf. to resign the command of the M., deft. 
undertook to procure a beneficial alteration 
in the destination of the E., & the person 
who negotiated the affair on the part of 
pitf. undertook (as he asserted, without 
pltf.’s knowledge) to pay deft. £2,000 if pltf. 
should refuse to resign. The exchange was 
approved of by the co., & the destination 
of the £&. altered. Pltf. & nephew sailed 
on their respective voyages. Pltf. became 
bkpt. on his return from his voyage in the 
E., & the nephew died in the course of his 
second voyage in the M. Deft. having re- 


85. 


98. 
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fused to appoint pltf. to succeed him was 
sued in assumpsit for breach of agreement, 
& the value of a voyage having been proved 
to vary from £4,000 to £8,000, the jury gave 
£7,500 damages. On motion for a new trial 
& in arrest of judgment :—Held: the jury 
might give damages for the loss of the two 
remaining voyages, though the second had 
not been accomplished at the time of the 
action.—RICHARDSON v. MELLISH (1824), 2 
Bing. 229; 10. & P. 241; 9 Moore C. P. 
579; Ry. & M. 66; 3L. 3.0.8. C. P. 265 ; 
130 E. R. 204. 


Add. Annotation :—-Consd. Le 
Mining Co., Ltd.’s Application, 
All I. R. 389. 


Add. Annotations :—As to (1) Consd. Domine 
v. Grimsdall, [1937] 2 All HK. R. 119. Refd. 
Franco-British Ship Store Co. v. Compagnie 


Beckermet 
[1938] 1 


des Chargeurs Francaise (1926), 42 T. L. R. 
735. 
100. Add. Annotation :—Refd. Solanite Signs, 


Ltd. v. Wood (1933), 50 R. P. CG. 815. 


Part Il]._—Directness and Remoteness. 


Add. Annotations :—As to (1) Consd. fe 
Hall & Pim (1928), 189 L. T. 50. Distd. 
Riley v. Brown (1929), 98 L. J. K. B. 739. 
Consd. Banco de Portugal v. Waterlow & 
Sons, Ltd. (1932), 48 T. L. R. 404. Apld. 
The Edison, [1982] IP. 52; Vaile Bros. v. 
Hobson, Ltd. (19338), 149 L. T. 283. 
The Arpad (1934), 50 T. L. R. 505; Flint ». 
Lovell, [1935] 1 K. B. 354. 
v. Russo-British Grain Export Co., [1927] 
2 K. B. 5385; Dobell (C. G.) & Co., Ltd. 
v. Barber & Garratt (1930), 47 T. L. R. 
66; Herbert sete & Jack Waller, Ltd. v. 
Oliver, [1930] A. C. 209; The Edison (1931), 
47 T. L. BR. 635 ; : nae tek Russian Gazette & 
Trade Outlook, Ltd. v. Associated News- 
papers, Ltd., Talbot v. Associated News- 
papers, Ltd., [1933] 2 K. B. 616; Haynes v. 
Harwood, [1935] 1 K. B. 146; Millar’s 
Machinery Co. v. Way & Son (1935), 40 Com. 
Cas. 204; Archie Parnell & Alfred Zeitlin, 
Ltd. v. Theatre Royal (Drury Lane), Ltd. 
(19386), 80 Sol. Jo. 284 ; Domine v. Grimsdall, 


damage—W hether 97 i. 


the | a mtge. bon 


that he might be 


to entitle 


113.—8. AF. 
97 il. 





eB are 
one up 
& prospective damages 
but pltf. must seek 


might not be easy 


Conse; 


Refd. Patrick | 





104. 


10 


110. 


118. 


114. 


PART II. SECT. 8. 


Ascertuinment difficult — No 
ground for refusal to award. |-—H. passed 
over his farm, a condition 
being that H. would, on demand by the 
mtgee., Dass a collateral] bond over his 10 
movable proverty on the farm. 
breach of this condition, H. 
delivered such movahbles to a third 
ge :—Held: although the damages, 

to assess, the 
mtgee. was entitled to some damages | 4, 
for a wilful invasion of his rights.— | fh, L,. 
CaTo . ALION (1923), 


difficult 


J—What 
by the refusal of deft. to bore two more 
wells was a sporting or gambling chance 
that valuable oil or 
when two more we 


dificulty in estimating tho quantum 
was no reason for refusing to award 


ERN ava ea DistRicTr BoarpD | that chance was orth to 
TRUSTE MUNSELL Oe 4D. Lat i. 
6903 (1926) 8. C. R. 603.—CAN. 


- [1927] 2 K. B. 535; 


would be found 
were Lesher It 
to com 


[1987] 2 All Is. R. 
Patrick v. 


119. As to (2) Consd. 
Russo-British Grain IMxport Co., 
Banco de Portugal - 
Waterlow & Sons, Ltd. (1982), 18 T. LL. 
404. Apld. Simon v. Pawson & Leafs, itd. 
(1932), 148 lL. T. 154. 


Add. Annotation :—-Consd. ‘he Arpad (1934), 
50 T. L. R. 506. 


Add. Annotation :—Consd. The Arpad (1934), 
50 T. L. 1. 505. 


Add. Annotation :—-Refd. The Edison (1932), 
147 L. T. 141. 


Add. Annotations :—Refd. Canadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 138 L. T. 
360 : The Edison (19382), 147 L. T. 141. 


Add. Annotations :---Consd. Sorrell ». Smith, 
[1925] A. C. 700; Place v. Searle (1932), 101 
L. J. K. B. 465. Refd. Black v. Admiralty 
Comrs. (1024), 93 L. J. K. B. 3415; Rely-A- 
Bell Burglar & Fire Alarm Co. v. Fisler, 
[1926] Ch., 609; Scammell v. Attlee (1928), 


= ee ET I ROR A Ee eG ON RS NGO DRO RY AA APE 





any damages.—-CARSON v. WILLITTS, 
(1930) 4 D. L. KR. 977; 65 O. L. BR. 
456.—CAN. 
PART III. SECT. 1. 
v-—-- OO -. Damages 


limited to such ag arise 


1 
In must be 


sold & naturally from the breach of contract 


or such as might reasonably be supposed 
to have been in the contemplation of 
the parties.—ToRONTO HOCKEY CLUB 
ARENA GARDENS, ne eae 4 

R. 384; 55 O. 509; affd., 


44 N. L. R. | (1925) 4D. be BR t, 546; ia a. L. R. 610: 
afta. | (1926 L. R. 1: (1926) 3 
W.R. od GA AN. 


Itf. lost 

101 vi. a J The ot. 
cannot as a matter of law presume 
intention from the natural conse- 
uences of the act. This is a fiction of 
the Enzlish law, & is inapplicable to 
the Indian law of trespass.—BIRD v., 
KING-EMPEROR (1934), I. L. R. 13 
Pat. 268.—-IND. 





what 
itf., ees the 


Cases 114—146a. 


114a, 


Annotations :—Consd. The pep oe (1934), 50 T. L. 
Refd. The Castor (1932), 1 
& Leafs, Ltd. (1932), 148 rn 
(1933), 102 L. J. 
HR. R. 359. 


116. 


118. 


122. 


128. 


126. 
1381. 


45 T. L. R. 75; Scammell G. & Nephew v. 


Hurley, [1929] 1 K. B. 419; Re Simms, 
Ex p. Trustee, [1934] Ch. 1; De Jetley Marks 


v. Greenwood, [1936] 1 All EF. R. 863; 
McManus v. Bowes, [1937] 3 All I. R. 227. 


Admiralty cases.J/—Damages must be 
the direct & natural consequence of the breach 
of obligation complained of. The law is the 
same in this respect with regard both to 
contract & to tort, subject to the qualification 
that, in the case of the former, the law does 
not consider too remote damage which may 
be reasonably supposed to have been in the 
contemplation of the parties when the 
contract was made. Speaking generally, the 
measure of damages is the same in Admiralty 
as at common law.—THE EDISON, [1932] P. 
562; 101 L. J. P. 12; 147 L. T. 141; 48 
T. L. R. 224; 37 Com. Cas. 182; 18 Asp. 
M. L. C. 276; on appeal, [1933] A. C. 449, 
UU. L. 





R. 505. 
. I’. 359 ; Simon v. Pawson 
T. 154: Buckland v. R. 


Kk. B. 404; Rose v. Ford, [1937] 3 All 


Add. Annotation :—Refd. Cammell, Laird & 
Jo. v. Manganese Bronze & Brass Co., [1933] 
24. 3B. 141. : 
‘Add. Annotations :-Consd. The Edison, [1932] 
P. 62. Refd. The Arpad (1934), 50 T. L. R. 
605. 

Add. Annotation :~-Refd. Ro: 2 v. Ford, [1937] 
3 All KB. R. 359. 

Add. Annotations :—Consd. Simon v. Pawson 
& Leafs, Ltd. (1932), 148 L. T. 154. Refd. 
Britannia Hygienic Laundry Co. v. Thorny- 
croft (1926), 185 L. T. 83. 

Add. Annotation :—Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 522. 
Add. Annotation :—Refd. Astor Properties, 
Ltd. v. Tunbridge Wells Equitable Friendly 
Society, [1936] 1 All E. RR. 531. 


131a. Breach of agreement for loan—Commission 


ie 


damage 


naturally would be the result of the 
breach. 
WOOD Co. (1927), 59 N.S. R. 466.—CAN. 


delivery—Loas of time in urging accept- 
ance.J—In an action for damages 
breach of contract b 
delivery of goods :— 
time lost in goin 

urge him to take delivery could not 
stand.-——- BRADLEY t. 


on arranging temporary loan.]—By an agree- 
ment contained in letters defts. undertook to 
lend pltfs. £14,000 to be secured on certain 
property at Mdgware. The repayment was 
to be at the rate of £70 per quarter for the 
first ten years & the amount of such repay- 
ment was to be reconsidered at the end of that 
period. Defts. subsequently refused to pro- 
ceed with the loan. Pltfs. claimed as special 
damage the amount of comiission paid on 
arranging a temporary loan & a negotiating 
fee on arranging the final loan :—Held: 
(1) there was a complete agreement for the 
loan & the fact that the repayments were to 
be reconsidered at the end of ten years did 
not make it an agreement to make an agree- 





.}—In ap action claiming 


s recoverable are such as 


—Kritn v. LINCOLN PULP- 


Sale of goods—- Refusal to take 


or 

refusal to take 
eld: a claim for 
to deft.’s residence to 


the option. 
suereduenty 


without havin 
resp. entitle 
AILEY & 
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ment ; (2) the negotiating fee was not recover- 
able as special damage in addition to the 
commission.—ASTOR PROPERTIES, LTD. v. 
TUNBRIDGE WELLS EQUITABLE "FRIENDLY 
aa [1936] 1 All E. R. 531; 80 Sol. Jo. 


131b. ——— Negotiating fee for final loan.]—ASTOR 


PROPERTIES, Lrp. v. TUNBRIDGH WELLS 
EQUITABLE FRIENDLY Sociaty, No. 13la, 
ante. 


182a. Negligent repair of car—Damage due to 


141. 


negligent driving.]—In an action to recover 
damages for breach of contract deft. cannot 
rely on the defence that the damage was 
caused or increased by the antecedent negli- 
gence of pltf., unless the alleged negligence 
is the breach of a duty owed by pltf. to deft. 
Where, therefore, the owners of a motor 
lorry claimed damages for breach of a con- 
tract to repair the carburettor, alleging that 
owing to the defective state of the car- 
burettor the lorry had been damaged, & the 
repairers contended that the owners had 
failed to connect the engine switch of the 
lorry, & that if that had been done the 
damage could have been prevented or mini- 
mised :—Held: the owners of the lorry owed 
no duty to the repairers to connect the engine 
switch, & accordingly the repairers could not 
rely on the failure to do so as a defence to 
the action.—VAILE Bros. v. Hosson, Lrp. 
(1933), 149 L. T. 283. 


Add. Annotation :—Consd. Finlay ‘James & 
Oo. vu. N. V. Kwik Hoo Tong H. M., [1929] 
1 K. B. 400. 


141a. Agreement not to arrest ship—Arrest & 


146a. 


PART III. SECT. 2, SUB-SECT. 2. ON (1923) 3 2D. L. R. 504; 


116 fii. 
damages for breach of contract the 


the mine & Seeded the o sie 
done the work :— 

to recover deaiages 
amounting to the cost of the work.— 


On the firet 


disposal of ship.]—Circumstances (see Con- 
FLICT OF Laws, No. 1135a, ante), in which :— 
Held: pltfs. were entitled to damages, & 
were entitled to recover the value of the 
ship as at the date when pltfs. were first 
deprived of her use by arrest.—ELLERMAN 
LINES, LTp. v. READ, [1928] 2 K. B. 144; 97 
L. J. K. B. 366; 138 L. T. 625; 44 T. L. R. 
285; 17 Asp. M. L. C 421; 33 Com. Cas. 219, 
C. A. ; revsg. (1927), 44 T. L. R. 7. 


—— As result of shock.) — Defta.’ 
servant had a motor lorry at the top of an 
incline in a street, with the handbrake on, 
the engine running, & the wheels straight. 
The lorry began to run down the incline & 
it struck & injured pltf.’s daughter, a child. 
& pltf.’s wife suffered a severe shock & died 
in hospital about ten days later. Pltf. 
claimed damages under Fatal Accidents Act, 
1846 (c. 93), for negligence causing the death 
of his wife :—Held: pltf. would establish a 
cause of action if he established that the 
death of his wife resulted from the shock 








CUNNINGHAM W, INSINGER, [1924] 2 


52 
D. L. R. 433; [1924] S. C. R“8.—CAN 


sb. Contract pie enorke & labour— 
Work unperformed—Cost of sperform- 
ance.}—Resp. gave applit. an option 
to purchase a mine. 
instalment falling due, applt. negotiated 
for an extension of time for payment, 
which was granted by resp. on con- 
dition that applt. should do certain 
development work not mentioned in 
Applit. ee to pay, & 


PART III. SECT. 2, SUB-SECT. 8. 


1421. Injury to feeling — General 
rule.}—Mental anguish is properly 
taken into consideration in awarding 
damages in an action for tort based on 
a wilful or wrongful act, e.g. an action 
for assault, trespass, defamation, seduc- 
tion, walicious prosecution, false im- 

risonment.—EDMONDS v. ARMSTRONG 

UNERAL Home, LYp., [1931] 1D. L. R. 
676; (1930) 3 W. W. R. 649 , 25 Alta. 
L. R.173; reveg., [1930] 4 D. L. R. 
901; 3 W. W. 290.—CAN. 


ossesaion 


occasioned by negligence involved in the 
running away of the lorry, that the shock 
resulted from what pltf.’s wife either saw or 
realised by her unaided senses & not from 
something which some one told her, & that 
the shock was due to a reasonable fear of 
immediate personal injury either to herself 
or to her children.—HAMBROOK v. STOKES 
BROTHERS, (1925] 1 K. B. 141; 94 L. J. K. B. 
435; 132 L. T. 707; 41 T. L. R. 125, C. A. 





149. Add. Annotation :—Consd. Hambrook  ». 
Stokes (1924), 41 T. L. R. 125. 
150. Add. ‘Annotation :—Consd. Hambrook ». 
Stokes (1924), 41 T. L. R. 125. 
147 i. Pain & seuffering.J—In an 


action for damages for _ personal 
injuries arising from negligence :— 
Held: items which should go to make 
up pltf.’s damages were (inter alia) 
a sum, not to compensate for, but to 
represent the inconvenience of his 
condition, & his pain & suffering, 

ast & future.—CosGnRrove tv. CANADIAN 

ATIONAL RAILWAYS, (1923] 4 D. L. R. 
818; 3 W. W. R. 1152.—CAN. 


147 ii. Ejectment from t-amcar— 
Illness from exposure to cold. —Held: 
not too remote a cause for dainages.— 
TORONTO Ry. Co. v. GRINSTED (1895), 
24 8. C. R. 570.—CAN. 


147 iii. ——-.}—-In an action for 
damages for personal] injuries pltf. if 
successful is entitled to fair compensa- 
tion for pain & suffering; & a charge 
to the jury which tells them that they 
may make an allowance therefor but 
are not bound to do so is a misdirection 
which, if the jury make no such allow- 
ance, may afford ground for ordering a 
new trial, even though not objected to 
at the trial.—HEITNER v. GILLSTROM, 
[1930] 2 W. W. R. 113; 3 D. L. R. 
860; 24 S.L. R. 462; revsy., [1929] 4 
D. L. R. 670; 3 W. W. RR. 227; 24 
8S. L. R. 53.—CAN. 

149 i. Nervous shock—Actual 
impact. }— Damages claimed for nervous 
shock, a8 a result of an accident arising 
from negligence, cannot be recovered 
where the nervous shock produces 
only a mental disturbance unaccom- 
pee’. by any actual physical injury. 
f impact is not necessary, it is a 
question of fact in each case whether 
or not pltf. sustainod physical injury 
& whether such injury was the natural 
& reasonable result of deft.’s negligence. 
—HoGan v. REGINA Crry, [1924) 2 
D. L. R. 1211; 2 W. WW. R. 3807; 17 
Sask. L. R. 37.—CAN. 

149 ii. .}—Damages 
cannot be recovered for nervous shock 
unaccompanied by any physical im- 

act.—PENMAN 0). WINNIPEG ELECTRIC 

Y. Co., [1925]) 1 D. L. R. 497; [1925] 
1 W. W. RR. 156.—CAN. 


149 ili. False statement.}— 
Deft. falsely stated that pltf.’s son had 
hanged himself. The report was told 
to pltf., who, believing it, suffered a 
violent shock & became ill :—Held: 
the damage was the natural & probable 
cause of deft.’a act, & pltf. had a good 
cause of action.—BIkELITSK1 v. OBADIBK, 
[1922] 2 W. W. R. 238; 65 D.L. R. 
627; 15 Sask. L. R. 155; affg., 61 
D. L. R. 494.—CAN. 


149 fv. ---A man & a 
woman to whom he was engaged were 
knocked down by a motor omnibus. 
The man was struck by the omnibus & 
received considerable physical] injury. 
The woman did not appear to have 
been actually struck, & she received no 
direct physical injury, but she suffered 
severely from shock. In an action of 
damages at her instance the judge 
directed the jury that, if by the fault 
of defta. pursuer bad suffered nervous 
Shock through apprehension for her 
own safety, they were entitled, in 
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152a. 


P. 52. 





assessing damages, to inelude any 
aggravation of that shock occasioned 
by the fact that her companion was 
involved in the catastrophe. ‘The jury 
found that pursuer had suffered por- 
sonal injury resulting in nervous shock 
involving apprehension for her own 
safety, aggravated by anxiety for the 
safety of her companion, & awarded 
damages :—Held : in the circumstances 
the ju could not be asked to dis- 
crimina between the amount of 
shock suffered by pursuer due to appre- 
hension for her own safoty & the 
amount due to anxiety for her com- 
panion.—-CURRIE v. WARDROP, [1927] 
8. C. 538.—SCOT. 

149 v. Assault on huaband 
in wife’s presence—-Loss of consorlium.] 
—An action lies for mental anguish, 
{11 health or shock sustained by reason 
of acte done to a third person, & not 
causing any apprehension’ of danger to 
pitf., & an action quare consortium 
amisit Hey at the suit of a wife.— 
JOHNSON * OuMMONWEALTH (1927), 
27 8. R. N.S. W. 123; 44 N.S. W. 
W.N. 54.---AUS. 

149 vi. —--- —-—-- -——.J—As the 
result of an unprovoked & violent 
assault made by deft. or. her husband 
in ber presence the female pltf. suffered 
@® nervous shock which caused a per- 
manent injury to her nervous system, 
é& she was still so ill at the time of the 
trial, three years after the event, that 
she was unable to attend :—/feld : sho 
had a good cause of action which on- 
titied her to damages for said injury 
to her health, that the damages 
awarded her, $300, were not excessive, 
& her busband was entitled to recover 
the expenses to which he was put 








because of her wUlness.—PuRDY », 
WOZNESENSRY, [1937] 2 W. W. JR. 
116.—CAN. 

149 vii. —— ——.]}—-WALKER vv. 


PITLOCHRY Moror Co., [1930] S. C. 
065.—SCOT. 

149 viii. .-}—FPItf. purchased 
some bread from deft. co. Pltf., while 
eating the bread, discovered that it 
contained broken pieces of glass. He 
was able to remove the glass from his 
mouth without sustaining more serious 
injury than a slight scratch upon his 
throat. However, he became excited, 
& as a result the fear of serious con- 
sequences combined with shock, pro- 
duced a condition of nausea which 
was renewed whenever he attemptcd 
to eat bread :—Held: pltf. was en- 
titled to damages.— NEGRO v. PIKTRO’S 
BREAD Co., ale PA aia QO. H. 112; 
] D. L. R. 490.—C. ry 

149 ix. 
for damages arisin 
between two vehicles at an inter- 
section :—Held: there being some 
evidence of physical injury as well aa 
of nervous shock, pltf. was entitled 
to recover something therefor under 
his claim for general damages.— PIPER 
& PIPER v. BUSSEY & EMERSON, [1930] 
2W. W. R. 452.—CAN. 

a dwelling-house which was occupied 


9 








-}-In an action 
out of @ colliston 











151. Add. Annotation :—Apprvd. Hambrook v. 
Stokes (1924), 41 T. L. R. 125. 

152. Add. Annotation :—Consd. 
Stokes (1924), 41 T. L. R. 125. 

or ~—.]—OWENS v. LIivERPOOL CORPN.. 
[1938] £ All EK. R. 729; 55 T. lL. R. 246; 82 
Sol. Jo. 1010, C. A. 
——— Claims under Law Reform (Miscellaneous 
Provisions) Act, 19384 (c. 41).]—See NEati- 
GENCE, Nos. 953b, 953c, post. 

155. Add. Annotation :—Refd. 
(1933), 102 L. J. K. B. 404. 

161. Add. Annotation :—Consd. The Edison, [1932] 


Hambrook sv. 


Buckland v. R- 


a ee 








by resps. & demanded possession at 
the same timo threatening the male 
reap. that he would burn him out. 
Tho latter's wife was in bed unwell, 
but heard the words spoken, & be- 
came seriously upset as a result of the 
threat. She had been pregnant for 
about three months, & as a result of 
upplt.’s statement suffored a miscar- 
riage :—Held:; appit. was Hable in 
damages.—-STRVENSON v.  BAGIIAM, 
[1922] N. ZA. L. HR. 225.—N.Z. 

149 xi. - wan nos ]--A 
declaration alleged, in substance, that 
deft. administered the Invalid & Old 
Age Ponsions Act, S908 1933, where- 
under the pitts husband received a@ 
pension: that an officer in’ deft.’s 
employment newigently & wrongfully 
wrote a letter to pltf. stating, what was 
in fact untrae, that her husband had 
been admitted te a mental asylum ; 
& that, upon readiig the letter in 
ignorance ot its fulsity, pltf. suffered 
from shock, & was thereby damaged. 
On demurrer :--J7elad : the declaration 
wleged matters whieh constituted a 
Cause of action.-- BARNES v. COMMON - 
WEALTH (1937), 37 S. RL N.S. W.OOTT | 
54 N.S. W. OW. N, 164.---AUS. 

i, —-— ——--.]~-An Infant a few 
days after birth eustained, through 
negligence, injuries by burning in the 
hospital where the mother was con- 
fined. The matron informed the 
mother, who had not seen the acci- 
dent. & as a consequence the mother 
suffered from shock, discomfort, & 
inconvenience in caring for the child 
both at the hospital & after :— 
Held: it was @ necessary Consequence 
of the negligence that the mother 
should be told of the accident, &, 
accordingly, a breach of the duty of the 
hospital autboritics to avoid 80 far os 
reasonably practicable all things that 
might prejudice her health or comfort 
or increase ber need for exertion or 
care. Qu.: whether mere mental 
or nervous shock, which did not cause 
any physical disturbance, would be 
damage in law.—BRowN tv. MOUNT 
BARKER SOLDIERS’ Hospital INCOR- 
rar en (1934] S. A. S. KR. 128.— 





1621. /.08s af or injury to property-— 
Collision at sea---Loas of musical manu- 
acripls.}--In an action of damages 
ugauinst steamship owners, arising out 
of the sinking of one of their ships, 
pursuer claimed £15,000 in respect of 
the loss of certain music & orchestral 
settings jn manuscript used by a con- 
cert party of which she was manager. 
She averred that. the lost manuscripts 
were the sole copies of the compositions 
in question, & that she had the sole 
right to publish, perform, or I[ssue 
mec ical reproductions, & to obtain 
copyright thereof. The et Th ae 
had cost pursuer about £2,000, but 
she averred that, through her concert 
party, they had acquired a reputation 
amoug the public which had greatly 
enhanced their value, & she further 
averred that she would have made 
substantial profita from the lost music 
in respect of copyright royalties, 


Cases 165—181b. 
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165. Add. Annotations :—Refd. Leeds Industrial co. that the latter should get & maintain a 
Co-op. Soc. v. Slack, [1924] A. C. 851; Lane, stock of certain dress materials ready for 
The Bodley Head, Ltd. v. Associated News- pitf., whenever she chose to give an order, 
papers, Ltd., [1936] 1 All E. R. 379. although it was admitted that deft. co. did 
166. Add. Annotations :—Consd. Harper v. Haden not get & maintain such a stock, the loss of 
& Sons, Ltd. (1932), 102 L. J. Ch. 6. Refd. |. pltf.’s appointment was not due to this 
Leeds Industrial Oo: Soc. v. Slack, [1924] breach, but to pltf.’s own failure to obtain 
A. ©. 851. in time the material elsewhere.—SIMON v. 
154; 38 Com. Cas. 151, C. A. 
Co. ‘y, London & North " Bastern Railway : 
(1931), 100 L. J. K. B. 401. Refd. Harper 181. Add. Annotations :—Dbtd. Marbé v. George 
v. Haden & Sons (1932), 102 L. J. Ch. 6. Edwardes (Daly’s Theatre), [1928] 1 K. B. 
269. Overd. Herbert Clayton & Jack Waller, 
pe aie eee 7 conede te eden es Ltd. v. Oliver, [1930] A. C. 209. Refd. Marbé 
Bae Refd. The Arpad (1934), 50 T. L. R. 9. George Edwardes (Daly’s Theatre) (1927), 
174, Add. Annotation :—Retd. Patrick v. Russo- | ig1a 2 -.J—Pitf ioe aaiconecrammenwacea 
oe : ‘ : “ : gage 
British Grain Export Co., [1927] 2K. B. 536. by defts. to lay in a pla ay for the period of 
176a. Withdrawal of appointment as school rehearsal & for the run of the play, & there 





outfitters./—The authorities at a convent 
school informed the parents of their scholars 
that the girls must wear certain clothes, that 
these could only be obtained from pltf., a 
dressmaker, & that the girls must be in 
possession of the clothes by Apr. 21.  Piltf. 
was informed that these instructions had been 
given to the parents. No formal appoint- 
ment was given to pltf. in writing & nothing 
was said as to the duration of the appoint- 
ment. Pltf. ordered dress materials from 
‘deft. co., telling them that she had an 
appointment to supply thes: clothes at the 
school & that they were wanted by Apr. 21. 
Pitf. was not ready to supply all the parents’ 
demands by Apr. 21, & on Apr. 28 the 
Mother Superior wrote to pltf., that on that 
ground & on the ground of defects in some 
of the clothes supplied, no further orders 
would be placed with her. Pltf. claimed 
damages against deft. co. (inter alia) for loss 
of her appointment as school outfitter, on 
the ground that there was a breach of con- 
tract by not keeping dress material in stock, 
so causing delay in delivery to pitf. by deft. 
S -» & that this delay caused the Mother 

pe pees to write her letter of Apr. 28 :— 

by Scrutron, L.J. & SuessEr, L.J., 

oe damages for Joss of appointment were 
not in the contemplation of both parties to 
the contract, & so were too rumote. On the 
facts, by Greer, L.J. & Sesser, L.J., 
accepting the finding of the trial judge that 
there was a contract between pltf. & deft. 


tr em ro ee ns a ) 





was a collateral agreement that defts. wowd 
advertise her in a prominent position. 
Defts. refused to allow pltf. to play, but they 
paid her the whole of her salary down to the 
end of the run of the play. In an action for 
breach of contract the jury awarded to pltf., 
over & above her salary already paid, 
damages for loss of reputation through her 
not being employed to play the part :—Held: 
as there was an express agreement to advertise 
pitf. this necessarily implied an obligation to 
give pltf. an opportunity of acting, & pltf. 
was entitled, in addition to her salary already 
paid, to the damages awarded by the jury 
for loss of reputation.—MARBE v. GEORGE 
EDWARDES (DALY’s THEATRE), LTD., [1928] 
1 K. B. 269; 96 L. J. a B. 980; 1388 L. T. 
51; 43 T. L. R. 809, C. A 


An adtation :—Consd. ne v. Gandtal Theatre Corpn., 
Ltd., [1933] 2 K. B. 


181b. 








hay ., theatrical producers, 
agreed to engage resp., an American actor, 
to play one of the three leading comedy 
parts in a musical play about to be produced 
at the London Hippodrome for six weeks 
certain at a salary of £55 per week, & the 
contract contained a provision prohibiting 
resp. during the continuance of his engage- 
ment from acting elsewhere without the 
consent of the applts. Resp. objected that 
the part assigned to him was not one of the 
three leading comedy parts &, on the refusal 
of applts. to recast him, declined to appear 
in the play & sued applts. for damages for 


ed 


ublication & sale, & disposal of per- 
orming & mechanical rights, apart 
from the use of it by her concert party : 
—Held: (1) pursuer’s averments as to 
loss of contingent profita from copy- 
right royalties, publication & sale, & 
disposal of performing & mechanical 
rights, were irrelevant ; (2) the measure 
of her damages in respect of the lost 
music was the cost of its replacement 
as nearly as might bo, asce ed either 
by the market price of actual replace- 
ment, or by consideration of the com- 
on which would have to be paid 
to composers of music of the class to 
which the lost compositions belonged. 
—REaAvIs vw. CLAN LINE STERAMERS, 
LTp., {1926} S. CG. 215 mae 


ad. 8s of earning 
or hae i }—In an action for Physical 
for Oe aenal 


injuries arising from 

negligence :— Held : tems which 
should go to make up pitf.’s damages 
wore (inter alia) a sumn to compensate 
for loss of earning power by reason of 
nerd ages inj ar) & any incidental mental 
O8GROVE wv. OANADIAN 


NATIONAL RAILWAYS, [1923] 4 D. L. R. 


818; 3 W. W. R. 1152.—CAN 

st. Loss of time—Injury in motor- 
car collision. |}—In an action for damages 
for injuries pobdier 4 out of a motor 
collision, where it was found that 
the accident was caused by pitf.’s 
negligence :—-Held : damages should be 
given deft. for loss of time, repairs to the 
car costs.—TIEMAN v. MCKENZIE, 
11923) 1 D. L. R. 1189.—CAN. 


aw. aad re) pares ey to place 


of wor oe Gas 
& none log. (1935). 5 °F. . (Can.) 
116.—CAN. 
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not entitled, as damages for 
of contract to purchase an ammonia 
gas meee outfit, to a sum for 
loss thro decrease in price of the 
parte pure er for the purpose of the 
con » this not being a loss ‘‘ directly 
& naturally resulting in the ordinary 
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course of events from the buyer’s 
breach of contract,’”® as there was 
nothing in the negotiations for the 
contract to give the purchaser to 
understand that the vendor would 
have to go into the market & buy the 
various parts to make up the plant.— 
GENERAL SUPPLY Co. OF CANADA U. 
O’NEILL MORKIN MACHINERY CO.,, 
(1923] 2 W. W. R. 928.—CAN. 


al. Loss of custom—Defective goods 
sold but  replaced.}—Certain Ane 
supplied under contract not complying 
with the warranted description :— 
Held: it could not reasonably be 
supposed to have been in the con- 
templation of the parties, at the time 
they made the contract, that pltfs. 
were to compensate defta. "tor such, loss 
of business as defts. might incur by 
the withdrawal] of their customers 
on account of a few of the articles 
fine being defective, such articles 
“Banc when ‘complaint ies 
nee AMILTON GEAR & MAOHI 
Co. v. Lewis BROTHERS, (1924) 3 
D.L. R. 367; 640.L. R. bet Oa 


PART III. SECT. 8, SUB-SECT. 38. 


194 [. 
entered into a contract to 
paper co. with SIDE GOd 
previously made a contract with M., 
who agreed 
wood at a lower 
ormed of the Avut-montioned con- 


the oa of 
pea ea eey be agreed to deliver :— 


damages from M. for non-performance 
of his contract, & the measure of those 
damages was the 
the ‘p made unger ee contrac: with 


WILLETS, 
tread) 32 DL “Ke. “OOLy 11923] 8. C. R. 
433; 2 486.—CAN. 


breach of contract. At the trial of the 
action before a judge & jury the jury found 
for resp. for £1,000 damages for loss of 
publicity & for three weeks’ salary & judg- 
ment was entered accordingly. The Ct. of 
Appeal affirmed the verdict & judgment 
except as to the salary :—Held: it was 
competent to the jury, having regard to the 
character of the contract. to give damages 
to resp. for loss of publicity.—HERBERT 
CLAYTON & JACK WALLER, LTD. v. OLIVER, 


[19380] A. C. 209; 99 L. J. K. B. 165; 142 
L. T. 585; 46 T. L. R. 230; 74 Sol. Jo. 
187, H. L. 


Annotation :—Folld. withers v. Genoral Theatre Corpn., 
Ltd., [1933] 2 K. B. 536. 








-}—Pltf., who was a variety artiste, 
was engaged by deft. co. to appear & per- 
form a certain sketch at the London Palla- 
dium for three consecutive weeks, com- 
mencing July 6, 1931, at a gross salary of 
£300 per week, he providing the supporting 
actors & properties. The contract contained 
a clause by which pltf. agreed, should defts. 
so desire, to transfer the engagement to any 
hall owned, control:2d by or associated with 
defts. either in Lindon or the provinces. 
Pitf. had a preliminary trial week at Ports- 
mouth, & after viewing a performance there 
defts. on July 2, 1931, gave pltf. notice that 
they would not allow him to perform at the 
London Palladium under the agreement. 
Pitf. sued defts. claiming damages for breach 
of contract, including loss of publicity & 
reputation. At the trial counsel for pltf. 
suggested to the jury that pltf. had thereby 
suffered damage to his reputatior. Tse 
judge in summing up the case told the jury 


that they must put some figure upon the | 
| 182. 


loss of publicity because pltf. was not allowed 
to perform at the Palladium. He did not 
refer in his summing-up to the option in 
the contract. The jury returned a verdict 
for pltf. for the salary he had lost & £1,000 
for loss of publicity. On appeal by defts.: 
—Held: (1) damage to a reputation already 
existing by not allowing an actor to appear 
in accordance with his contract was not a 
matter which could be taken into con- 


sideration by a jury in assessing damages for | 


breach of contract. What had to be taken 
into consideration was whether if the actor 
had been allowed to appear that appearance 
would have given him an enhanced reputa- 
tion. That distinction had not been ex- 
plained to the jury by the judge, & therefore 
there would have to be a new trial on the 

uestion of damages; (2) pltf. had under 
the contract no absolute right to appear at 


a a a Me a me ee tee a tee te eee 


——— Loss of profit.}—W. P (p. 107i. 


su ppl 
had Held : 


to deliver certain pulp- 
price & who was 


11928] 2DpD.L. lh. 
, though not of all ite terme. At | | 6 
e season M. was short of AN. 
k (p. 108) i. 


WwW. was entitled to recover 


for personal 
profit W. would 


818; 3W.Ww 








negligence :— Held: 
should go to make up pitf.’s damages 
were (inter alia) medical & hospital 
bills. COSGROVE ©. 

NATIONAL noe (1923]}4D.L. R. | 1W. W 
. R. 1152.—-CAN. 


Vol. XVII.—Damages. Cases 181b—194. 


the Palladium; defts. had an option as to 
the halls at which he should appear; in 
assessing damages for the breach of a con- 
tract which defts. could at their option per- 
form in alternative ways it must be assumed 
that defts. would perform it in the way 
most beneficial to themselves & not in the 
way that would be most beneficial to pltf. ; 

& as there had been no direction by the judge 


‘ with regard to this there must be a new trial 


181d. 


181e. 


on this ground also.—WITHEKS v. GENERAL 
THEATRE Corpn., Lrp., [1933] 2 K. B. 536; 
102 L. J. K. B. 719; 149 L. T. 487, C. A. 


Author.]—Plt{s. were engaged by 
defts. to write a screen play based upon a 
novel & by a collateral agreement defts. 
were to give pltfs. screen credit & their 
names were to be thrown upon the screen 
with a statement that they were joint 
authors of the work. Defts. wrongfully 
refused to accept plftfs.’ work & pltfs. sued 
them for breach of contract :-—J/Teld: an 
author, as well as an actor, is entitled to 
recover damages for loss of publicity. Sub- 
stantial damages should be awarded, & 
there must be a separate assessment in respect 
of each pltf.—-ToLNay v. CRITERION Fim 
Propucrions, LTp., [1936] 2 AIL. R. 1625 ; 
80 Sol. Jo. 795. 


—— ——-.]|—Defts. had purchased a song 
lyric from pltf., the author of the song. In 
a film they ascribed the authorship of the 
song to a third party :—-//eld: there was an 





‘implied contract that: deils. would not give 


189. 


193. 


194. 
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—_—— .}—In an action 
for damages for breach of contract by 
refusal to take delivery of gvods :— 
a claim for expenses incurred 
in going to deft.’s residence to urge 
sna Aa take delivery could not stand.— 

LEY vw. BAILEY 


attendance.}—In an action for damages 
injuries arisiug from 
the items which 
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screen credit to anyone other than author 
of the song & pltf. was entitled to damages.—- 
MILLER ». Crom Krom, Tirp.. [1987] 2 All 
K. R. 464; 53 'T. lL. R. 5445 81 Sol. Fo. O18, 


Add. Winaidions :—-Consd. The Kate, [1935 ] 
P. 100. Refd. Britannia Wysienic Laundry 
Co. v. Thornycroft (1926), 135 L. T. 83; 
Dobell (C. G.) & Co., Tad. v. Barber & 
Garratt (1930), 47 T. Ju. RR. 66; Cammell, 
Laird & Co. v. Manganese Bronze & Brass 
Co., [1933] 2 K. B. 141. 


Add. Annotations :—Refd. Dobell (G. C.) & 
Co., Ltd. v. Barber & ‘arratt (1930), 46 
T. L. R. 420; Kubach wo. Wollands, [1987] 3 
All BK. WR. 907. 


Add. Annotations :—Distd. Re Hall & Pim 
(1928), 1389 L. T. 50. Consd. Simon v. Paw- 
son & Leafs, Ltd. (1932), 148 L. T. 154; 
The Arpad (1934), 50 T. L. R. 505. Refd. 
Patrick v. Kusso-British Grain Export Co., 
[1927] 2 Kk. B. 535. 


Add. Annotation :-——-Refd. Hall v. Pim (1927), 
137 L. T. 585. 


k(p. 108) fi. 
wife.J—S. & his wife brought an action 
against deft. for damages for personal 
injuries. Deft. was found guilty of 
negligence, but the action by 8. was 
dismissed on account of contributory 
negligence. The ct. awarded damages 
to the wife against deft. It was 


me 


& JABPERBON 
> | sought to give in evidence the wifc’s 
504; 520. L. R. medical & hospital bills :--—Z/eld: the 
bills had been contracted by the wife 
Medical | 88_her husband's agent & were his 


liability alone.—ScoBLe wv. Woon- 

WARD, {1924] 1 W. W. KR. 1040.--CAN. 
r (p. 108) i. Injury to chattel— 

Coste of ae ee as 
eld: recoverable. 

SEBEL, 9272 D. i. R. 1008: : (1927 

967 21 Sask. L. R. 452.— 





CANADIAN 
CAN. 


Cases 214—237. 


214. 


215. 


215a. 


Add. Annotations :-—Folld. Bennett v. Kreeger 
(1925), 41 T. L. R. 609. Apld. Slavonski v. 
La Pelleterie de Roubaix Soc. Anon. (1927), 
187 L. T. 645. Consd. Re Hall & Pim (1928), 
139 L. T. 50; Dobell (C. G.) & Co., Ltd. v. 
Barber & Garratt (1930), 47 T. L. R. 66. 
Refd. Britannia Hygienic Laundry Co. v. 


Thornycroft (1926), 135 L. T. 83; Kasler & 


Cohen v. Slavouski (1927), 96 L. J. K. B. 850; 
Patrick v. Russo-British Grain Export Co., 
[1927] 2 K. B. 535; Finlay v. N. V. Kwik Hoo 
Tong Handel Maatschappij, [1928] 2 K. B. 
604; Cammell, oa & Co. v. Manganese 
Bronze & Brass Co., [1933] 2 K. B. 141; 

Domine v. Grimsdall, [1937] 2 All EK. IR. 119. 


Add. Annotations :—Folld. Bennett v. Kreeger 
(1925), 41 T. L. R. 609. Consd. Britannia 
Hygienic Laundry Co. v. Thornycroft (1926), 
185 L. T. 83. Refd. Kasler & Cohen »., 
Slavouski (1927), 96 L. J. K. B. 850. 

—— ~——J—Pltfs. bought a coat 
with fur collar attached, for re-sale, from 
deft. & sold it to a customer. Owing to 
the colouring matter with which the fur 
was dyed, the customer contracted a skin 
disease & brought an action against pltfs., 
claiming damages. Pitfs. informed deft. 
thereof & requested him to undertake the 
defence of the action. Deft. denied liability 
but never suggested that pltfs. had no 
answer to the action, with the result that 
pltfis. defended the action & a jury awarded 
the customer damages for ner suffering, & 
plitfs. had to pay the costs of the action :— 
Held: pltfs. were entitled to recover from 
deft. the damages so awarded, together with 





_ the customer’s taxed costs of the action & 


217. 


220. 


228. 


927a. 


PART III. SECT. 4, SUB-SECT. 2. 


209 v. ——-.]—Solr. & client costs 
incurred b ie driver of a motor car 
in su defending an action 


their own costs of defending the action as 
between solr. & client.—BENNETY (SIDNEY) 
LID. v. KREEGER (1925), 41 T. L. R. 609. 

Add. Annotation :—-Refd. Sheppy Glue & 


Chemical Works v. Medway River Con- 
servators (1926), 24 L. G. R. 457. 


Add. Annotation :—Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 135 L. T. 
83. 
Add. Annotation :—Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 185 L. T. 
83. 





Several sub-sales.]|—-Defts. sold skins 
to pltfs., who resold to a sub-vendee. That 
sub-vendee sold to a second sub-vendee, 
who sold one of the skins, which had been 
made into the collar of a fur coat, to a third 
sub-vendee. The third sub-vendee sold to 
&® woman who wore the coat & developed 
dermatitis on the face in consequence of 
antimony contained in the skin. In each 
sale the vendor knew the particular purpose 
for which the goods were required by the 
purchaser, & there was an implied warrant 
that the goods were reasonably fit for auch 
purpose. The ultimate purchaser brought 
_ action for breach of contract against her 
shel ee the third sub-vendee. The third 
vendee defended the action, & in so 
acting acted reasonably ; but in the result 
the ultimate purchaser recovered damages & 


brought against him by a passenger 
in another car with which his car had 
collided cannot be recovered by him 
in an action for negligence brought 
against the driver of the other car.— 
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costs against him. The third sub-vendee, 
who had incurred certain additional costs in 
connection with the action, claimed to be 
reimbursed by the second sub-vendee, & 
after some resistance, incurring further costs, 
the second sub-vendee paid. The second 
sub-vendee then claimed against the first 
sub-vendee, who after some dispute incurring 
further costs, also paid. The first sub-vendee 
claimed against pltfs., who, after taking 
advice, occasioning further costs, paid. 
Plitfs. sued defts. for breach of contract, 
claiming as damages the damages recovered 
by the ultimate purchaser, the costs on both 
sides in that action, & the costs of the inter- 
mediate actions :—Held: pltfs. were entitled 
to recover the damages which might reason- 
ably be supposed to have been in the con- 
templation of the parties at the time of the 
contract; the parties must have contemplated 
that damages would be claimed, if there were 
a breach of contract of the kind that had 
occurred, by parties separated by several 
contractual steps from each of the immediate 
parties to each of the contracts along the 
line; pltfs.’? damages should include (1) the 
damages recovered by the ultimate purchaser, 
(2) the costs on both sides in that action, 
inasmuch as it was reasonably defended, & 
(3) the costs of the intermediate actions, in 
so far as they were reasonably incurred.— 
Kas.LER & COHEN v. SLAVOUSKI, [1928] 1 
K.B.78; 96 L. J. K.B. 850; 137 1. T. 641; 
subsequent proceedings, sub nom. SLAVONSKI 
v. LA PELLETERIE DE ROUBAIX SOCIETE 
ANONYME (1927), 137 L. T, 645. 


235a. ——~— Costs awarded in previous proceedings, 


but not recovered. |—Pltfs. sought to recover 
from defts., as special damage, the costs 
which they themselves had incurred in 
pou litigation in which they were defts. 
Itfs. in the present action sent a motor lorry 
to be overhauled by defts. The repairs were 
carried out & the lorry was returned. Very 
shortly afterwards, while the lorry was in 
use on the highway, one of the wheels came 
off & damaged the van of pltf. in the previous 
litigation, who brought an action in the 
county ct. to recover damages against present 
pltfs. He won the action at the hearing, but 
the decision was reversed on appeal. He was 
a man of straw & unable to pay the costs 
incurred. Present pltfs. sued present defts. 
for damages for alleged breach of contract & 
negligence, & a common jury found in pltfs.’ 
favour. After argument as to the right of 
Sa to recover as special damage against 
on account of their breach of contract 
& negligence, the costs of all previous 
litigation :—Held: such damage was not 
too remote.—-BRITANNIA HYGIENIc LAUNDRY 
Co. v. THORNYCROFT & Co. (1925), 94 L. J. 
K. B. 858; 41 T. L. R. 6673 on appeal, 95 
J. J. K. B. 237; 135 L. T. 83; 42 T. L. R. 
198. 


237. Add. Annotations :—Consd. Harnett v. Bond 


[1924] 2 K. B. 617. Apld. Bradstreets 
British, Ltd. v. Mitchell (1932), 48 T. L. R. 
670.. Consd. Howard v. Odhams Press, Ltd., 


LONDON GUARANTEE & ACOUENE Co., 
LTp. v. GrIBsON, [1928] 3 D. L. R. 610; 
[1928] 2W. W. R. 532; 23 rey L. R. 
§18.—CAN. 


[1936] 2 All BE. R. 40. Refd. Hambrook v. 
Stokes (1924), 41 T. L. R. 125; Tournier v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461; Britannia 
Hygienic Laundry Co. v. Thornycroft (1926), 
135 L. T. 83; Singleton Abbey (Owners) v. 
Paludina (Owners), The Paludina (1926), 
95 L. J. P. 185; The Edison (1932), 147 
a oa 141; Re Simms, Fx p. Trustee, [1934] 


237a. ———.]—-A contract between a mercantile 


inquiry agency, which furnishes reports on 
the financial stability of companies, firms, & 
persons engaged in trade, & a trading co., 
providing that all information furnished by 
the agency to its subscriber, the trading co., 
is supplied in strict confidence for the ex- 
clusive use of the subscriber in the sub- 
scriber’s business, & that the subscriber shall 
indemnify the agency in respect of any loss 
or damage which it may suffer or incur from 
the breach by the subscriber of any of the 
conditions of the contract, is not void as 
being against public policy on the ground 
that the fundamental element of the contract 
is the desire on th2 part of the agency to 
pre: itself against the risk of actions for 
ibel resulting from: reports issued by it to 
subscribers. If, however, a subscriber does 
disclose information supplied by the agency 
with the result that the agency has to pay 
to a third party damages for a libel on that 
third party contained in the information in 
question, no special damage being suffered 
by the third party, the only damages recover- 
able by the agency from the subscriber in an 
action for breach of contract are noviinal 
damages, the causa causans of the hability 
to pay damages being the unlawful act of the 
agency in publishing a libel & the disclosure 
by the subscriber being only the causa sine 
qua non.—BRADSTREETS BRITISH, LrD. v. 
MITCHELL, [1983] Ch. 190; 102 L. J. Ch. 
34; 148 LL. T. 111; 48 T. lL. R. 670. 


ea haan ie :—Consd. Howard v. Odhams Press, Ltd., [1938] 
Ae B30: 1s 


260a. S. P. HARRISON v. MCSHEEHAN, [1885] W.N. 


262. 


265. 


268. 


276. 
279. 


207. 


Add. Annotation :—Consd. The Kate, [1935] 
P. 100. 


Add. Annotations :—Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 135 L. T. 
83; Dee Conservancy Board v. McConnell, 
[1928] 2 K. B. 159. 

Add. Annotations :—Consd. Addie R. & Sons 
(Collieries) v.< Dumbreck, [1929] A. C. 358; 
Domine v. Grimsdall, [1937] 2 All EK. R. 119. 
Refd. Sutcliffe v. Clients Investment Co., 
[1924] 2 K. B. 746; Compania Mexicana De 
Petroleo El] Aguila v. Essex Transport & 
Trading Co. (1929), 141 L. T. 106: Coates v. 
Rawtenstall Borough Council, [1937] 3 All 
KK. R. 602. 

Add. Annotation :—Consd. Haynes v. Har- 
wood, [1935] 1 K. B. 146. 

Add. Annotations :—Consd. Marchant Manu- 
facturing Co. v. Leonard 1). Ford & Teller, 
Ltd. (1936), 154 L. T. 430. Refd. Noble v. 
Harrison, [1926] 2 K. B. 332; Smith v. 
G. W. Ry. (1926), 185 L. T. 112; Pontar- 
dawe Rural Council v. Moore-Gwyn, [1929] 
1 Ch. 656; Northwestern Utilities, Ltd. v. 
London Guarantee & Accident Co., [1936] 


280. 


282. 


284. 
287a. 


‘ships at the time. 
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A. ©. 108; Hale v. Jennings Bros., [1938] 1 
All EK. R. 579. 

Add. Annotations :—Refd. Canadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 138 L. T. 
369; The Edison (1932), 147 L. T. 141. 
Add. Annotations :—As to (1) Distd. Martin 
v. Stanborough (1924), 41 T. L. R. 1. Refd. 
Gayler & Pope v. Davies, [1924] 2 K. B. 75. 
Add. Annotation :-—-Refd. Oldham v. Sheffield 
Corpn. (1927), 136 L. T. 681. 


-}—On the morning of Nov. 22, 
1922, the 7’., the S. A., & the S. were moored 
by their sterns to the quay in Valetta 
Harbour, Malta, in the order named from 
east to west, & the vessels had their anchors 
down forward. There was a strong wind 
blowing from E.N.E. & there was a swell 
in the harbour. At 8 a.m. the P. dragged 
her anchors & the fore part of the eeacel. fell 
down upon the S. A. & remained in contact 
with her. In endeavouring to get free from 
the S. A. the P. broke away from her moor- 
ings & fell bodily upon the S. A. & parted 
her moorings, & the S. A. in turn fell down 
upon the S. & cast her adrift. The S. A. & 
the S. then manceuvred in the harbour under 
their own steam to keep away from the shore 
& brought up heading to the wind. Twenty 
minutes later the S. got under the starboard 
quarter of the S. 4., when the revolving 
propeller of the S. A. struck the S., with the 
result that the S. was sunk & the propeller 
was damaged. The FP. was clear of both 
In an action bv the 
S. A. against the P., there being no appeal 
from the decision of the President that the 
P. was liable for the oarlier collisions, the 
only questions now at issue was whether 
she was also liable for the final collision 
between the S. A. & the S. The President, 
acting on the advice of two of the Elder 
Brethren of the Trinity Mouse, found that 
the final collision was directly caused by the 
negligence of the P., but his decision was 
reversed on appeal. The nautical assessors 
in the Ct. of Appeal advised (a), agreeing 
with the Klder Brethren, that there was no 
fault on the part of the S.; & (b), differing 
from the Elder Brethren, that the master of 
the S. A. was guilty of want of reasonable 
care in not stopping his engines in time to 
avert the collision:—-Held: the final col- 
lision was not directly caused by the negli- 
gence of the P., but that the action of the 
S. constituted a novus actus inlerveniens, the 
S. A. having failed to prove that the S., in 
acting as she did, was free from blame. 

Per Lord SUMNER. The miscalculation of 
the master of the S. A. in not stopping his 
engines sooner also broke the chain of 
causation.—SINGLETON ABBEY S.S. OWNERS 
». PALUDINA S.S. OWNERS, THE PALUDINA, 
(1927) A.C. 16; 95 L. J. P. 135, UW. L. 








Annotation :—Retd. Canadian Pacific Ry. Co. v. Kelvin 
Shipping Co., Ltd. (1927), 138 L. T. 369. 
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288. Add. Annotations :——Consd. The St. Nicolai 


(1925), 133 L. T. 640. Distd. G. W. Ry. v. 
S.S. Mostyn, [1928] A. C. 57. Refd. British- 
American Tobacco Co. v. Jones (1925), 134 
L. T. 405; Witham Outfall Board v. Boston 
Corpn. (1926), 136 L. T. 756. Refd. Dee 
Conservancy Board v. McConnell, [1928] 2 
K. B. 159. 


Cases 290 — 356. 


290. 
298. 


801. 


802. 


804. 


806. 


827. 


880. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


Part IV.—Aggravation and Mitigation. 


Add. Annotation :—Refd. Martin v. Stout, 


[1925] A.C. 359. 


Add. Annotation :—Refd. 
[1926] 1 K. B. 536. 


Add. Annotations :—Consd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. Refd. Cohen »v. 
Sellar, [1926] 1 K. B. 536. 


Add. Annotation :—Consd. Riley v. Brown 
(1929), 98 L. J. K. B. 789. 

Add. Annotations :—Refd. Curtis Moffat, Ltd. 
v. Wheeler, [1929] 2 Ch. 224; Barnes v. 
oe Developments, Ltd., [19380] 1 Ch. 
Add. Annotation :—Refd. Vanbergen v. St. 
Foaunee Properties, Ltd. (1933), 149 L. T. 


Add. Annotation :—Refd. Bell v. Lever Bros., 
Ltd. (1931), 146 L. T. 258. 


Add. Annotation :—Retftd. Hobbs v. Tinling, 


Cohen v. Sellar, 


347a. 


Annotations :—-Refd. Foscolo Mango 
Ltd., [1931] 2 K. B. 48; 
Sons. Did. 
147 L 


347b. 


Hoo Tong Handel Maatschappij, [1928] 2 
K. B. 604; Ebbw Vale Steel, Iron & Coal 
Co. v. Tew, Ebbw Vale Steel, Iron & Coal Co. 
v. Lewis (1985), 79 Sol. Jo. 593. 


——.|—Pltf.’s duty to minimise damage is 
limited to doing what is reasonable in all the 
facta of the case, the onus of showing a breach 
of that duty being on deft.— FINLAY (JAMES) 
& Co. v. N. V. Kwrk Hoo Tona HANDEL 
MAATSCHAPPIJ, [1928] 2 K. B. 604; 97 
L. J. K. B. 817; 189 L. T. 5682; 447. L. R. 
643; 72 Sol. Jo. 468; 17 Asp. M. L. C, 566; 
affd., [1929] 1 K. B. 400, 0. A. 


& Co. v. Stag Line, 
Banco de Portugal v. Waterlow & 
SD eee 48 T. L. R. 404; The Edison (1932), 


Es tas DE PORTUGAL v. WATERLOW 
& Sons, Lrp., WAaTERLOW & Sons, LID. v. 
BANCO DE PoRTUGAL, No. 41la, post. 


849. Add. Annotation :—Refd. Banco de Portugal 


v. Waterlow & Sons, Ltd. (1931), 100 L. J. 


Hobbs v. Nottingham Journal, [1929] 2 : 
K. B. 1. K. B. 465. 
341. Add. Annotations :—Refd. Ellis’ Trustee v. 


342. 


843. 


Dixon-Johnson (1924), 131 L. T. 652; 
Martin v. Stout, [1925] A. ©. 359; Never- 
Stop Ry. (Wembley) v. British Empire Ex- 
ae (1924) Incorporated, [1926] Ch. 


Add. Annotation :—Consd. Banco de Portugal 
ue oes & Sons, Ltd. (1981), 47 T. L. R. 
3 

Add. Annotations :—Consd. Banco de Portu- 
gal v. Waterlow & Sons, Ltd. (1931), 47 
T. L. R. 359. Refd. Finlay v. N. V. Kwik 


350a. Contract of employment for fixed period— 


351. 


352. 


856. 


Voluntary liquidation of employer before end 
of period.]|—Re GRAMOPHONE RECORDS, LTD. 
(1930), 69 L. Jo. 201; 169 L. T. Jo. 193; 
[1930] W. N. 42. 

Add. Annotation :—Refd. Finlay v. N. V. 
Kwik Hoo Tong Handel Maatschappij, 
[1928] 2 K. B. 604. 


Add. Annotation :—Refd. Martin v. Stout, 
[1925] A. C. 359. 
Add. Annotation :—Refd. Ellis’ Trustee v. 


Dixon-Johnson (1924), 131 L. T. 652. 


PART IV. SECT. 1, SUB-SECT. 2. 


Serious dolla 
. $12,000 damages held not excessive 
for a comminute fracture of the skull 
by a bullet flred by a constable of the 
Royal Canadian Mounted Police.—W I.L- 
SON v. MAINLAND, on 2D. LL. R. 5393 
6M. P. lh. 482; 59C.C 3. C. 385.—CAN. 


d ii. —— Absence of provoca- 
tion.) — In an action for assault 
in which pltf. appealed HOE & largor 
amount for both special eneral 
damages it was proved that a t. had 
assaulted pltf. twice. There was evi- 
dence of provocation for the first 
assault but none for the second, which 
was committed when pltf, was lying 
on the ground as the result of the first : 
—Heli: the general damages should 
be increased from 850 to $500 & 
the special etter by an item of 





i. —— 





$11.35. — Gul v. CHARLEBOIS, 
[1935] 3 OW. W R. 438.—CAN. 
d ili, —— Trcspass— Abusive con- 


duct}).—An appeal from a judgment 
whereby pltf., in an action for trespass, 
was awarded vindictive damages in 
addition to special damages :— Held > tn 
view of deft.’s persistence in trespassing 
in detiance of pltf.’s requests to desist, 
his violent & abusive conduct. towards 
pltf., & the particularly tnjurious & 
malicious manner in which certain of 
the trespasses were committed, the 
nllowance of vindictive damages was 
juatified & the amount thereof should 
not. be reduced.—SPENOCER t. GRANT 
ura) 1D.L. R. aoa Hieber W.R. 
190; 22 Sask. —CAN. 


d iv. ae bahaviow }— 
A city corpn., constructing a sewer, 
expropriated an easement over pitf.’s 
land for thet purpose. Deft. con- 








tracted with the corpn. to construct 
that part of the sewer which ran 
through pltf.’s land. In performing 
his contract, deft. did not confine 
himself to that part of the land which 
was subject to the easement, but unlaw- 

y cut down trees & v2 osited sand 
& silt upon the land outside the part 
subject to the easement, & thereby 
depreciated the valuc of the land :— 
Held: the amount of damages in such 
an action as this may be indefinitely 
enhanced by evidence of violent & 
arrogant conduct on the part of deft.— 
PAFFARD v. CAVOTTI, [1929] 1 D. L. R. 
111; 63 0. L. R. 171.—CAN. 


dv. High-handed be- 
haviour.}—In an action for damages 
for trespass founded on the ae ees 
seizure of a motor car which pltf 
bought from doft. under a conditional- 
sale ement :—Held: because of 
the high-handed conduct of deft. 
which injured pltf.’s fcelings, the trial 
judge was justified in awarding 
exemplary damages.—GRIFFITHS v. 
ORD Oe erie ie {1930] 2 
Me Ww. 698 ; R. 451; 43 

B.C. R. 48. OAN 


PART IV. SECT. 2, SUB-SECT. 1.—B. 


841 x. ———.}—CANADIAN FLEXIBLE 
SKATE Co., LTp. ». MonarRcH Brags 
MANUFACTURING Co., LTD., [1925] 2 
D. L. R. 387; 56 0. L. R. 362.—CAN 


341 xi. ——.]}—-MoKREnNNY vt. prints 
MOND & DVORETSKY (1926), 29 W. A. 
L. R. 6.—AUS. 

3521. Sale of goods—Refusal to 
accept.}—Unless a purchaser has by 
the contract of sale a right to repudiate, 
ne cannot repudiate the sale. If he 
does so, the vendor may sue the pur- 


14 








chaser for the price, or re-sell the 
article; & if by such sale he incurs 
a loss, then the purchaser must make 
it good. But the vendor must take 
into consideration such payments as 
the purchaser may have made on 
ra Te ap Na v. HEINTZMAN & 
. (1923) 4 D. L. R. 166. ae 
"352 ii, ——- Sse BR 
BAILEY & JASPERSON, [1923] O. D. L. R 
504; 520. L. R. 439.—CAN 


354i. Anticipatory Breadh: }-—- 
Where there had been a breach of 
contract b defts.:—Held:  pltfs. 
were entitled to nominal damages only, 
as when pltfs. found that defts. would 
not carry out the contract, they should 
have gone into the market & done the 
best they could with a similar con- 
tract. AMPBELL vt. MAHLER (1919), 
43 O. L. R. 395; 14 O. W. N. 348; 
affd. 15 0. W.N. ’339.—CAN, 

$m. Trouble & risk attending 
performance of contract.J—In allowing 
damages for wrongful repudiation of a 
contract to accept delivery of poles not 
et cut :—Held: there should be taken 
nto consideration the riska of dis- 
appointment & difficulty in cutting 
& delivery that might arise from un- 
expected sources; & an allowance in 
reduction of damages should be made 








_for the release from the care, trouble & 


risk attending a full execution of the 
contract. ear ee v. MoGREGOR, 
1924) 2 L. 86; 2 W. W. R. 
94; 20 it L. RR 289.—CAN. 


PART IV. SECT. 2, SUB-SECT. 2. 
864 iv. —— To assault.j—On 
Sppee! from a judgment for pitf. in an 
ion for assault the d oe 
reduced to $10, the assaul ving 
been merely a technical one, coe 





376. Add. Annotation :—As to (1) Apprvd. Hobbs 
Hobbs v. Nottingham J ourna, | 


v. Tinling, 


(1929] 2 K. B. 1. 


Vol. XVII.—Damages. Cases 376—389a. 


877. Add. Annotation :—Refd. Martin v. Benson, 
[1927] 1 K. B. 771. 


Part V.—Measure of Damages. 


389a. 





General damages. | 





Plitfs. & defts. 


entered into a contract whereby pltfs. were 
to advertise defts.’ goods by flying over 
various towns trailing behind the aeroplane 
words advising the public to buy defts.’ 
products. Defts. agreed to pay £500 for two 
tours of twenty-five hours each, excluding 
dead time, the hours to be distributed as 
defts. wished, & at dates & times which they 
approved. There were to be 25 miles of free 
flying between each town, & any extra mile- 
age was to be paid for. Scheds. of times & 
places were agrecd, but it was recognised 
that exact compliance with these was 
dependent on the weather. It was agreed 
that the pilot was t.» keep in close touch with 
defts. & was eaci: Jay to telephone to get 
their approval of what he proposed to do, & 
to send a report of what he had done. ‘This 
he did until Nov. 10, 1937. No telephone 
communication was received from the pilot 
after Nov. 9, nor were any arrangements 
made for flights on Nov. 11. At about 
10.45 a.m. on Nov. 11, defts.’ representative 
saw the pilot flying over Manchester & Salford 
while the Armistice services were in progress, 


" expenditure 


in Salford during the two minutes’ silence, 
to the horror & indignation of the thousands 
of people there. The result of this flight 
was a vigorous denunciation of defts. & 
the receipt of many letters announcing that 
their goods would be boycotted. Defts. 
immediately placed advertisements in several 
of the chief newspapers circulating in the 
district, & letters of explanation & apology 
were written to the newspapers by pltfs. & 
the pilot. As a result of this flight there was 
a marked drop in the demand for defts.’ 
goods. Pltfs. sued defts. for £170 7s. 11d. in 
respect of part of the advertising done under 
the contract, & defts. counterclaimed for 
damages, & for a declaration that they were 
no longer bound by the contract. Vltfs. 
contended that unreasonable expense had 


_ been incurred by defts. in advertising, & that 


only special & not general damages should be 
given for pecuniary loss in respect of breach 
of contract. They contended that the con- 
tract could still be performed at a later date 
& in a different locality :---Teld: (1) the 
incurred in advertising was 
reasonable in the circumstances ; (2) general 


& the pilot flew over the crowded mair squzere | 


- 





at rere had been courted by pltf. 
with a view to an action for damagces.— 
HODGKINSON . MARTIN, [1928] 3 
WwW. R. 763.—OAN. 


m i. —~— Continuing contract wrth 
doctur.|—W here a persou has a contract 
with a doctor whercunder he is entitled 
to the doctor’s services when they are 
required as a result of disease, accident. 
or other causes, he cannot, in an action 
for damages for personal injuries, 
recover as damages the amount which 
such services would have cost had he 
not entered into such contract.— 
TAYLOR vw. TURNER, [1925] 3 D. L. R. 
574; [19251 2 W. W. R. 490.—CAN. 


PART IV. SECT. 3. 


i. —— Conversion—Onus of proof.) 
—Where it was found that there was 
no authority in deft. bank to sell 
shares pledged as collateral security 
without judicial process :—Held: as 
to damages, the burden was on the 
bank to show it got full value for 
the shares.— GEORGESON v. DOMINION 
Bank, (1924) 3 D. L. R. 607; 2 W. 
Ww. R. 931.—CAN. 


PART V. SECT. 1, SUB-SECT. 1. 


380 xi. -+In an action for 
damages for breach of contract, the 
measure of damage is the estimated 
loss directly & naturally resulting 
from the breach thereof.— HATFIELD 
& Co. v. CRONKHITE (1922), 50 N. B. R. 
456.—CAN. 

880 xii. ——-.]— In an action for 
damages for non-acceptance of goods, 
the measure of damages is the esti- 
mated loss directly & naturally re- 
sulting in the ordinary course of events 
from the buyer’s breach of contract.— 
ReEcorD FOUNDRY & MACHINE Co. v. 
Garson, [1923] 2 D. L. R. 142; 50 
N. B. R. 110.—C. N. 

880 xili. ——~- Goods manufactured or 
partly manufactured.}—In respect of 





ee mee ee eee 


foods manufactured or partly manu- 
factured & ready or partly ready for 
delivery, before defts. repudiated their 
con’ ract :—Held: pltfs. were ontitled 
to recover, 48 damages for breach of 
contract, a sum equal to the contract. 
price of the finished or partly finished 
goods, less their value at the time of 
or within a reasonable time of the 
breach.— HAMILTON GRAR & MACHINE 


Co. v. Lewis BRoTHERS, [1924] 3 
D. L. R. 367; 54 0. L. HK. 585.—CAN. 
380 xiv. —--—-.]—In an action for 


negligence causing damage to goods 
the measure of dumages is the deprecia- 
tion in the value of the goods as the 
result of the accident.-—COPLEY  v. 
FINKEISTEIN, [1928] 3 D. L. R. 671; 
[1928] 3 W. W. kh. 89.—OAN. 

sh. Nominal da e8.]—Nominal 
damages awarded where breach of con- 
tract, but no substantial damage.— 
CANADIAN WOODMEN OF THE WORLD vv, 
Hooper, [1935] 2 D. L. R. 802.—CAN, 

sn. Consignment of wheat for sale— 
Failure to sell.}—Where grain is con- 
signed for sale & the consignee is in- 
structed to sell it as soon as it is un- 
loaded, if the price be then a certain 
figure or better, but be neglects to 
carry out such instructions, the con- 
signor is ontitled in damages to tho 
difference between the price at the 
time of unloading & the lower price on 
the day when he Jcarns that the grain 
has not been sold, even thougb he does 
not immediately notify the eon nace 
that his instructions have not been 
carried out.—PARADIS ©. FRDERAL 
Grain Co., LTp., [1925] 2 W. W. BR. 
164.—CAN. 

aw. Agreement to exchange & aell 
limber bertha—Loss of profitsa---Sub- 
stantial damages.|—KNOX LEWIS 
v. HALL, [1927] 2 D. L. R. 1128 ; (1927) 
3W.W.R. 27; 38 B.C. R. 348; revad. 
sub nom. Hah v. Knox, [1928] 1 
D. L. R. 193; {1928} 8. C. R. 87.—CAN. 


sb. Agreement to pay for mineral 


15 


damages were recoverable for pecuniary loss 


ee ee career ne eeceee ee cee eel  he ee e  aee Mere 





claim & kecp wp asscasment work—— 
Claim allowed to lapse.j--leld: the 
measure of damages was the value, if 
any, of the property lost.—-McGEE v. 
CLARKK, [1927) } W. W. BR. 593; 38 
B.C. R. 165,.—CAN, 


sd. Wrongful eviction of lessee.]-——In 
regard to damages recoverable by a 
wrongfully evicted lessee, the case is 
governed by the general rule applicable 
to all breaches of contract, namely, 
that the party wronged 1s, so far as 
money can do it, to be placed in the 
same situation, with respect to 
damages, as if the contract had been 
verformned. Compensation. to the 
essee Wil] pot be coniined to the value 
of the unexpired term, but will include 
all loss naturally resulting from the 
eviction.— Haack wv. MARTIN, {1927} 3 
De R. 19; [1927] 8. G. . 413.— 


sf. Lease of racehorse to trainer for 
specified pneriod—Owmner king horse 
away before expiration of period--- Loss 
of prospective winnings recoverable,}-— 

OWE v. TEEFY (1927), 27 S. R. 
N.S. W. 301; 44N. 8. W. W.N. 102. 
—AUS. 

sg. Measure selected by plaintiff.}— 
BuURKARD & Co., LTp. v. WAHLEN 
ree 28 8. R. N. 8. W. 607; 45 

e S. ry WwW. N. 201.— US. 

sh. Breach of contract to summer- 
fallow.}—A lessee under a crop-pay- 
ment lease broke his covenant to 
summerfallow. The lessor, who had 
the work done at his own expense, 
contended that the dolay in doing it 
would reduce the crops to be grown & 
claimed damages on that head :— 
Heid: since {t was imyussible to say 
with any degree of certainty that the 
crops in the subsequent years would 
be less than they would have been had 
deft. performed his covenant, such 
damages cculd not be awarded.— 
UGLuMm vv. TORKELAON, j1es0) 3 
W. Ww. R. 26; 4 D. L. K. 10 2. AN. 


Cases 389a—41la. 


sustained in respect of the breach of con- 
tract; (3) it was commercially wholly un- 
reasonable to carry on with the contract, & 
defts. were released from further perform- 
ance.—AERIAL ADVERTISING Co. v. BATCHE- 
LORS PEAS, Lrp. (MANCHESTER), [1938] 2 All 
ii. R. 788; 82 Sol. Jo. 567. 
Add. Annotations :—Apld. Kaye Steam Navi- 
gation Co. v. Barnett, Ltd. (1932), 48 T. L. R. 
440; Withers v. General Theatre Corpn., Ltd., 
[1933] 2 K. B. 536. 
38$ia. —-— -J— WITHERS v. 
TRE Corpn., No. 18l1c, ante. 
898. For the cross-reference following this case, 
‘* As to interest under Civi] Procedure Act; 
1838 (c. 42), s. 28, & damages in lieu of such 
read ‘‘ As to interest under Civil Procedure Act, 
1833 (c. 42), 5. 28, & damages in lieu of such 
interest, see MONEY & MONEY-LENDING.”’ 
893a. Agreement to pay debt into bank-——Subse- 
quent issue of bankruptcy notice by creditor. }— 
Pitf., a trader, being indebted to defts., an 
agreement was made between him & defts.’ 
solrs. that, if he would pay the amount of 
the debt into a bank in the country for the 
credit of defts.’ solrs. in London, that pay- 
ment would satisfy all sums which he owed 
to defts., & a bkpcy. notice which they had 
issued in respect of part of the debt would 
not be served on him. PItf. carried out his 
part of the agreement, but, i) breach thereof, 
defts., by a clerk of their solrs., served him 
with the bkpcy. notice :—Held: as pltf., 
by the agreement, was not to pay bis debt 
to his creditors, but was to pay the money 
. to the account of defts.’ solrs., which he 
was not under any obligation to do, there 
was sufficient consideration to prevent the 
agreement being nudum pactum & pltf. was 
entitled to maintain an action for breach 
of the agreement. 

The service of the bkpcy. notice having 
been effected within the knowledge of two 
business associates of pltf.:—Held: defts. 
were liable to pltf. in substantial, though 
reasonable & temperate, damages.—VAN- 
BERGEN v. ST. EDMUNDS PROPERTIES, LTD., 
[1933] 1 K. B. 3845; 102 L. J. K. B. 177; 
ard on another point, [1933] 2 K. B. 228, 

. A. 

404a. Contract to replace stock.]—Pltf. being 
possessed of £3,000 4 per cent. stock, em- 
povee deft. to sell the same, for his own 
enefit, in consideration of which, deft. 
agreed to transfer at the next opening 
£3,000 4 per cent. into pltf.’s name :—Held: 
on failure of deft.’s engagement pltf. might 
maintain an action against him to recover 
' the value of that stock on the day appointed 
for the transfer.—SANDERS v. KENTISH 
(1799), 8 Term Hep. 162. 
-}—In_ estimating the 
damages in an action for breach of an engage- 
ment to replace stock on a given day, it 
is not enough to take the value of the stock 
on that day, if it have risen in the mean- 
time; but the highest value as it stood at 
the time of the trial; there being no offer 
of the deft. to replace it in the intermediate 
time while the market was rising.—SHEP- 
HERD v. JOHNSON (1802), 2 East, 211; 102 


E. R. 349. 
Annotations :—Consd. Gillingham v. Waskett (1824); oe 


198. Refd. Gainsford v. Carroll (1824), 2 B. & O. 


391. 





GENERAL THEA- 





404b. 





measure of 
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-}—On a bond conditioned for replacing 
stock, the obligee is not entitled to special 
damages for a profit he might have made 
if it had been sooner replaced, unless he 
shows that he actually would have made it. 
On a failure to replace stock, the measure 
of damage is the price at the day when it 
ought to have been replaced, or the price 
at the day of the trial, at the option of pltf., 
but, semble, not the highest price at any 
intermediate day. 

Pitf. gave a bond conditioned to replace 
5 per cent. stock on a given day. After that 
day government gave the holders of that 
stock an option, to be paid off at par, or to 
commute their stock for 3 per cents. Pltf. 
expressed to deft. a wish to have the stock 
replaced, that he might be paid at par, but 
no wish to take 3 per cent. stock :—Held: 
he was not entitled to recover the price of 
so much 3 per cent. stock as he might have 
obtained in exchange for the 5 per cents.— 
M‘ARTHUR v. SeAFORTH, LorpD (1810), 2 
Taunt. 257; 127 E. R. 1076. 


Annotations ae Gillingham v. oes oes M‘ Cle. 
198. Distd. Gainsford v. Carroll (1824), 2 B. 624 


404c. 





Williams »v. Peel River Land & Mineral Co., Led. 1886). 
* 55 lh. 689. 
404d. -}-—In assessing damages on a writ of 





inquiry, on a bond to replace stock, the fair 
rule is to take the price of the stock on the 
day of the trial, or the day previous.—HAR- 
RISON v. HARRISON (1824), 1 C. & P. 412. 


-]—The true measure of damages in an 
action for not re-delivering shares lent to 
deft. upon a contract to return them on a 
given day, is, not the market-price at the 
time of the breach, but the market-price at 
the time of the trial—OwWwEN v. ROUTH & 
OGLE (1854), 14 C. B. 327; 2C. L. R. 365; 
23 L. J. C. P. 105; 22 L. T. O. S. 260; 18 
Jur. 356; 2 W. R. 222; 139 EB. R. 134. 


408a. Option to purchase—Profit on resale lost by 
improper withdrawal.] — Pitf., having an 
option from deft. to purchase a freehold 
house for £4,000, agreed to sell the property 
to S. for £4,500, & then wrote accepting 
deft.’s offer to sell the house. In the mean- 
time deft. had sold the property to B. for 
£4,000 :—Held: as specific performance of the 
contract was impossible by reason of deft.’s 
own act, pltf. was entitled to recover from 
deft. as damages £500, the difference between 
the price at which the property was offered to 
pltf. & that at which pltf. contracted to sell 
it.—GOFFIN v. HOULDER (1920), 90 L. J. Ch. 
488; 124 L. T. 145. 


411a. Contract to print bank-notes— Unauthorised 
use of plates.]}—-A firm of printers employed 
by the Bank of Portugal to print a series of 
bank notes known as Vasco da Gama 500 
escudo notes delivered to the Bank 600,000 
notes which were put into circulation in 
Portugal. Subsequently, in breach of their 
contract of employment, the printers de- 
livered to one , the head of a band of 
criminals, 580, 000 notes of the same type, 
printed from the original plates or from plates 
made from the same die, in the belief that he 
had the authority of the Bank. M. & his 
associates introduced these false notes into 
Portugal & put a large number of them into 
circulation. The Bank on discovering that 
unauthorised notes were in circulation issued 
notices withdrawing the whole of this issue 


404e. 
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of Vasco da Gama notes & undertaking, 
within a limited time, to exchange all notes 
of this type presented to the Bank for other 
notes. The Bank had an exclusive licence 
to issue bank notes as legal tender in Portugal, 
but the amount of the notes to be issued was 
controlled by law. At all material times the 
currency was inconvertible. In an action 
by the Bank against the printers for breach 
of contract defts. maintained (a) that the 
loss suffered by the Bank was due to their 
own voluntary action in paying the un- 
authorised notes; (b) that the loss to the 
Bank was limited to the cost of printing & 
paper in regard to the new issue :—Held: 
(1) the loss arose naturally from the breach 
of contract; (2) the proper measure of 
damages was the exchange valuc expressed 
in sterling of the genuine currency given in 
exchange for the spurious notes, together 
with the cost of printing the genuine notes 
withdrawn. 

(3) Where the sufferer from a breach of 
contract finds himself in consequence of that 
breach placed in « position of embarrass- 
ment the measures which he may be driven 
to adopt in order tc extricate himself ought 
not to be weighed in nice scales at the 
instance of the party whose breach of con- 
tract has occasioned the difficulty. It is 
often easy after an emergency has passed to 
criticise the steps which have been taken to 
meet -it, but such criticism does not come 


Vol. XVII.—Damages. Cases 41la—424. 


WATERLOW & Sons, Lrp., WATERLOW & 
Sons, Lrp. v. BANCO DE PORTUGAL, [1932] 
A. C. 452; 101 L. J. K. B. 417; 147 L. T. 
101; 48 T. L. R. 404; 76 Sol. Jo. 327, H. L. 


Annotations :—As to (1) Consd. The Edison (1932), 147 L. T. 


141 


. As to (3) Refd. Hall, Ltd. v. Barclay, [1937] 3 All 


E. I. 620 
412a. Continuation of contract depending on third 


party.]—Defts. agreed in writing to purchase 
from pltfs. all the stores that they required 
in the United Kingdom for their vessels, 
pltfs.’ profits on the net price invoiced by the 
manufacturers to pltfs. to be discussed every 
six months, & the agreement was to remain 
in force as long as another agreement between 
a third co. & defts. continued. This other 
agreement had been previously made on the 
same day, but it was not signed till the follow- 
ing day, & it was to remain in force for ten 
years unless certain payments were sooner 
made. After observing the agreement with 
pltfs. for five months defts. repudiated it :— 
Held: as the continuation of the agreement 
between pltfs. & defts. for more than six 
months depended on the volition of a third 
party, & as the agreement contained nothing 
to prevent defts. from buying their stores 
outside the United Kingdom, pltfis. were 
entitled only to damages in respect of a 
period of one month.—FRANCO-BRITISH SHIP 
Srore Co., LTp. v. COMPAGNIE DES OHAR- 
GEURS FRANCAISE (1026), 42 T. L. R. 735. 


well from those who have themselves creatad 413. aoe ac ee 7. moos oe aa 
the emergency. The law is satisfied if the U tes a 1929) 98 L J.K.R "hI ; T lies 
party placed in a difficult situation by al oo & Gone. ltd He30)1 K.B ok 
reason of the breach of a duty owed tu Dim v. Fry (J. 8.) seis aang Seis agrees 

has acted reasonably in the adoption of 418. Add. Annotations :-—-As to (1) Apld. Smith v. 


remedial measures, & he will not be heljd 
disentitled to recover the cost of such 
measures merely because the party in breach 
can suggest that other measures iess burden- 
some to him might have been taken (Lord 
MACMILLAN). — BANCO DE PORTUGAL vw. 


Part VI——Liquidated 


Add. Annotations :—Generally, Refd. Admir- 
alty Comrs. v. 8.8. Chekiang, [1926] A.C. 637 ; 
Widnes Foundry (1925), Ltd. v. Cellulose 


Schilling, (1928] 1 K. B. 429. Consd. Ley v. 
Hamilton (1934), 151 lL. T. 360. Refd. 
Mechanical & General Inventions Co. v. 
Austin & Austin Motor Co., | 1985] A. C. 346. 
As to (2) Refd. Martin v. Benson, [1927] 1 
K. 33. 771. 


Damages or Penalty. 


Acetate Silk Co. (1931), 47 T. L. R. 481; 
Imperial Tobacco Co. (of Great Britain & Tre- 
land), Ltd. v. Parslay, [1946] 2 All H.R. 515. 


PART V. SECT. 1, SUB-SECT. 2. 


414 li. Reved. on other grounds, Q. R. 
15 K. B.11; (1907) A.C. 454. 

414 viii. ——.+ PAFFarpD v. CAVOTTI, 
carte D. L. R.111; 63 O. L. R.171. 


PART VI. SECT. 1, SUB-8ECT. 1. 


422 fil. .}—Acting under the 
provisions of the Diamond Cutting 
Act, 1919, the Govt. of the Union of 
South Africa, by the Under-Secretary 
for Mines & Industries, on May 28, 
1928, entered into an agreement with 
certain diamond cutters whereby in 
effect the cutters undertock to set 
up a diamond cutting industry in the 

nion & within a period of six months 
to erect & complete a diamond cutting 
factory or factories, to provide the 
n machinery therefor, & to 
conduct all necessary operations in 
connection therewith. e contract 
was for five years, & the cutters, b 
clause 14, undertook to deposit wit 
the Union, if s0 req » & 





guarantee of £10,000, which sum, 
according to the agreement, was to be 
considered as liquidated damages & 
to be paid to the Union in the event of 
the cutters’ failure to carry out tho 
obligations imposed on them under the 
agreement. The agreement was rati- 
fied by Parliament & the full guarantee 
was called for, & tho cutters arranged 
with applit. assurance co. to give the 
Union a guarantee for £10,000. The 
cutters, in pursuance of the agreement, 
roceeded to erect a factory, but on 
Jec. 31, 1931, they repudiated the 
agreement & closed down the factory. 
In Mar. 1932, the business of the 
cutters was sequestrated as insolvent 
by the Supreme Ct. of South Africa. 
On a preliminary point arising on a 
claim by the Union against a: 
assurance co. as guarantors :—J/eld: 
on the construction of the Roman 
Dutch law, as at present developed, the 
sum claimed was a pee & actual 
proved damage (up the total sum 
nteed) could alone be recoverable 
respect of it, & therefore it would 
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fall to the Union to prove damage & to 
give bofore trial such particulars thereof 
as might be asked for & as the appro- 
priate ct. in South Africa might see fit 
to allow.--PEAKL ASSURANCE Co., LTD. 
v. UNION OF SOUTH AFRIOA GOVEERN- 
MENT, (1934) A. ©. 570; 103 L. J. P.C. 
174; 152 LT. 4; 50T. L. R. 563, 
pP, Cc.—S. AF. 


PART VI. SECT. 1, SUB-SECT. 2. 


424 vil. .J}—A rate of damages 
provided for in a contract between a 
co-operative co. & a grower of frulta & 
vegetables, under which the latter 
agrvoed to deliver all his products to 
the co. to be marketed by it, for the 
breach thereof :—Jfleld: to be Haqui- 
dated damages & not a penalty.— 
ABSOCIATED GROWERA OF  BRITIBH 
COLUMBIA, LTD. v. BRITIBH COLUMBIA 
Fruit LANpb, LTp., eee Dd. L. R. 





871; (1925) 1 W W. 505; 34 
B.C. R. 533.—-CAN. 
424 vili. ———.}-—A contract between 


pltfs. & deft. provided that should deft. 


Cases 425—487a. 


425. 


426. 


426a. 


Add. Annotations :—As to (1) Consd. Pearl 
Assurance Co. v. South Africa Union Govern- 
ment, [1934] A. C. 570. As to (2) Consd. 
Widnes Foundry (1925), Ltd. v. Cellulose 
Acetate Silk Co. (1931), 47 T. L. R. 373; 
Pearl Assurance Co. v. South Africa “Union 
Government (1934), 50 T. L. R. 563. 


Add. Annotations :—As to (1) Apld. Widnes 
Foundry (1925), Ltd. v. Cellulose Acetate 
Silk Co. (1931), 47 T. L. R. 481. Ae to (2) 
Apld. English Hop Growers v. Dering, [1928] 
2 K. B. 174. Consd. Imperial Tobacco Co. 
(of Great Britain & Ireland), Ltd. v. Parslay, 
[1936] 2 All KE. R. 515. 


.]|—Deft. was a member of pltf. society, 
which was formed to organise the marketing 
of home-grown hops by their sale through pltfs., 
& by a written agreement deft. undertook 
to daliver to pltfs. all hops grown or produced 
by him in 1926 on certain land. The agree- 
ment also provided that if deft. failed to 
deliver to pltfs. the nore or disposed of them 
otherwise than through pltfs., he would pay 
to pltfs. as & for liquidated damages £100 per 
acre or proportionately on a less acreage :— 
Held: as a breach of the agreement might 
occasion serious pact e which it might be 
difficult to value exactly or ascertain before- 





‘hand, the sum fixed by the parties as a pre- 


Annotation :—Consd. &CCO 
Britain & Irelard), Ltd. v. Parslay, [1936] 3 °all 


acre, 


estimate of the damage, namely, £100 per 
was not a penalty but liquidated 
damages.—ENGLIsH Hop GRowERS v. DER- 
ING, [1928] 2 K. B. 174; 97 L. J. K. B. 569 ; 
189 L. T. 76; 44 T. L. R. 443, “ A. 


Imperial Tobacc (of Great 


H.R. 515. 


426b. ———.]—A contract entered into by pltfs. for 


fall to deliver to pltfs. all the wheat 
covered by the contract, he would pay 
to pitfa. ee damages 25 centa 
per bushel] 
should have failed to deliver :—Hel@: 
the 25 centa 
Banat but 
ASKATCHEWAN 


(1020) ‘3 SD. L. RK. 810; [1926] 2  giderable damage, the ct. may decline 
W. R. 604.—CAN. to oonstrue the words 

ees as ——.}--BoucauT Bay Co., damages ’’ according to their ordinary 

LTD. v. & COMMONWEALTH, [1927] neering & may eee such & sum as & 
A L. wits —AU: enalty. — v. 

5 gs cS = (1938) 3 Bb. C Ri 1035: 16 Sask. L. R. 


PART VI. SECT. 1, SUB-SECT. 8. 


442 i. 
—If the sum mentioned in a bond is 
expressed to be a penalty, the onus of 


show 
dated 


the manufacture, delivery & erection of an 
acetone recovery plant for defte. to be used 
by defts. in the process of manufacturing 
artificial silk, provided that the plant should 
be delivered & erected in 18 working weeks 
from the receipt of final approval of the 
drawings. The contract stipulated by clause 
10 that: “If this period of 18 working 
weeks is exceeded you (plitfs.) to pay by 
way of penalty the sum of £20 per working 
week you exceed the 18 weeks. ...’’ There 
was @ delay of 30 weeks by pltfs. in delivering 
& erecting the recovery plant; & in an 
action by them claiming the agreed price 
defts. counterclaimed for damages for delay, 
the actual loss which they suffered having 
considerably exceeded the ‘“ penalty” of 
£20 for each of the 30 weeks :—Held: the 
sum of £20 a week was agreed damages & 
was the only sum that defts. 


ing it.—R. 


or all wheat which he 


448 iii, —— 
er bushel was not a 
iquidated dam 
O-OPERATIVE HRAT 
ERS, LTD. v. ZOROWSKI (Sask.), 





453 iv. 








Onus of disproof.) 
contract of 

liquidated dam 
that it was intended as Hiqui- deft. of any or 
almages is on the person assert- 


were entitled to | 





regard to the Jangua 


s for violation by 
of the provisions of 
the contract, the sum fixed was not 


452a. 


455. 


461. 


483. 


487. 
487a. 


(A.-G. OF CANADA) Uv. 
LONDON GUARANTEE & ACCIDENT Co., 
Lrp., [1920] 2 W. W. R. 83.—CAN. 
-}—-Where 
is stipulated to be paid as liquidated 
damages, & is payable, not on the 
happening of a single event, but of 
one or more of a& number of events, 
some of which might result in incon- 


** liquidated 


{1923] 1 W. W. R. 1474.—CAN, 
}—Held: having 
age bain a@ clause of a 


fixing 
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recover.—-CELLULOSH ACETATH SILK Oo., 
Lip. v. WIDNES FouNDRY (1925), Lrp., [1933] 
A. ©. 20; 101 L. J. K. B. 604; 147 L. T. 
401; 48 T. L. R. 595; 38 Com. Cas. 61, 
H.L.; affg., S.C. sub nom. WIDNES FOUNDRY 
(1925), D. v. CELLULOSE ACETATE SILK 
Oo., Lrp., [1931] 2 K. B. 393, O. A. 


-}~—Deft., who had been placed 
upon the “ stop list ” of pltfs., entered into a 
‘* price-maintenance ’’ agreement with them 
that he would not sell their goods at prices 
lower than those set out in printed schedules 
from time to time issued by them. The 
agreement contained a clause that for every 
breach thereof by deft. he would pay to 
pltfs. the sum of £15 as liquidated damages 
in respect of each sale. Deft. committed 
breaches of the agreement & an action was 
brought for an injunction & to recover £165 
as agreed & liquidated damages in respect of 
11 such breaches. At the trial the learned 
judge held that the disparity between the 
price of the article sold & the sum to be paid 
as damages prevented such damages from 
being liquidated damages & were a penalty :— 
Held: the only question to be considered was 
whether the sum claimed as_ liquidated 
damages was a fair pre-estimate of the 
damage likely to flow from the breach, & not 
unconscionable. Neither the fact that pltfs. 
were a powerful & influential co. & the trader 
f& man in a very small way of business nor the 
fact that there was considerable disparity 
between the sum claimed as_ liquidated 
damages & the price of the article sold was 
relevant.—IMPERIAL TOBACCO Co. (OF GREAT 
Britain & IRELAND), Livy: v. PARSLAY, [1936] 
2 All EB. R. 5615; 52 T. L. R. 585; 80 Sol. 
Jo. 464, C. A. 
Add. Annotation:—Refd. English Hop 
Growers v. Dering, {1928} 2 K. B. 174. 
Add. Annotations :—Consd. Widnes Foundry 
(1925), Ltd. v. Cellulose Acetate Silk Co. 
(1931), 47 T. L. R. 373: Imperial Tobacco 
Jo. (of Great Britain & Ireland), Ltd. v. 
Parslay (1935), 52 T. L. R. 61. Refd. English 
Hop Growers v. Dering, [1928] 2 K. B. 174. 
Add. Annotation :—Refd, Widnes Foundry 
(1925), Ltd. v. Cellulose Acetate Silk Co. 
(1931), 47 T. L. R. 373. 
Add. Annotation :—Folld. Lock v. 
(1931] 1 Ch. 35. 


se ru eS 








Bell. 


a contract dated 
Oct. 19, 1928, pltf. agreed to sell to deft. all 
her right, title, & interest in a licensed house 
known as T. of which she was the licensee. 





in the eae. o> a 
NION ART Co 
§40.L. R. 332, OK 


PART VI. SECT. 1, SUB-SECT. 5. 

471 ii. — —— .J—dWhe sum 
mentioned in a bond given under 
Canada Grain Act by one licensed to 
operate a country elevator :—Held: 
to be a penalty & only recoverable to 
the extent of the actual loss shown, 
there being no evidence to show it 
was intended as liquidated damages 
& because the conditions of the band 
consisted in the elegance td of many 
acts, some of which ene be of great 
& others of trifling importance.—R. 
A.-G. OF CANADA) 0. LONDON QUa- 
RANTRE & ACCIDENT Co., LTp., [1920] 
2W. W. R. 838—CAN 


fi. FRIED 0 
[1930] 3 D. L. R. 664. CAN. 


e Sten -—Domi 
URPHY (1993), 


& sum 





FEINSTEIN, 


@ sum as 
. GEORGES, 


550. 


551. 


557. 


557a. 


PART VI. SECT. 1, SUB-SECT. 6. 
pi.——— Agreement for share of profits 


under 


—Liqguidated damages.}—KENNEDY v. : 
HARRIS (tet2). 23 0. W. R. 179; 549 xvi. S. P. BUTT vw. 
4 0. W. N. 183; 7D. L. R. 291.— 
CAN. [1926] 4 D. L. R. 1148; 
5620.—CAN. 
PART VI. SECT. 1, SUB-SECT. 7. : 549 xvil. —-— 
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the exclusive agency for six months 
for the sale of certain land. 
covenanted that if he failed to effect a 
sale of 1,000 acres in the 
months he would pay as liquidated 
eeorg Aig an amount equal to §2 per 
acre for each acre of the 1,000 acres 
unsold. Deft. failed to effect a sale: 
—Held; nota penalty, but liquidated 
damages arising 


The contract provided that the purchase- ) 


money should be paid ‘on or about”? 
Nov. 10, 1928, & that deft. should forfeit 
the deposit of £120 which he had paid if he 
should fail to fulfil his part of the contract ; 
also that either party refusing to comply 
with or neglecting to perform any part of the 
agreement should pay to the other, on 
demand, the sum of £200. On Oct. 3, 1928, 
deft. had given to the brewers who were the 
freeholders of T. references which they had 
accepted by Oct. 10. He went to the magis- 
trates’ clerk & signed the ordinary notices on 
reference to a request for a temporary transfer 
on Nov. 10, & for full transfer on Dec. 8. At 
least a week before Nov. 10 deft. knew that 
he would be unable to complete the purchase 
of T. unless he could raise a loan. His 
brokers acting in the matter sent him a 
notice to attend on Nov. 10. He did so, & 
first saw the brewers, telling them that he 
could not complete, & that the notice of 
application for transfer would have to be 
withdrawn & another one given. He then 
arranged with pitf that completion should 
take place on Dec. 8. Deft., however, did 
not attend to complete. On Dec. 22 deft. 
stated that he would complete on Jan. 30. 
In an action by pltf. for a declaration that 
the contract had been rescinded & the deposit 
of £120 forfeited, & for damages :—Held: 
under the terms of the contract, the sum of 
£200 damages was in the nature of a penalty, 


506. Citation :—For “ on appeal’’ read 


Vol. XVII.— Damages. Cases 487a—562. 


& therefore not recoverable.—LocKk v. BELL, 
ne 1 Ch. 385; 100 L. J. Oh. 22; 144 
. T. 108. 


‘* subse- 
quent proceedings.” 


Annotation :-—Delete ‘‘ Generally, Mentd. Re Hall (1864), 
11 L. T. 579.” 


527a. Covenant to pay excess over given amount— 


Penalty.|—A covenant by deft. that the debts 
of a certain firm into which pltf. was about to 
be admitted as partner did not exceed a 
specific sum, & that if they did deft. would 
pay on demand of the ges the sum by which 
he debts might exceed the speciflc amount : 
—Held: (1) to be a covenant for an un- 
liquidated sum; (2) it was properly left to 
the jury to say what loss pitf. had sustained 
by a breach of the covenant by deft.— 
WALKER v. BROADHURST (1853), 8 Exch. 
889; 23 L. J. Ex, 71. 


aration :—Consd. Johnson v. Diamond (1855), 11 Exch. 


542. Add. Annotation :—-Refd. Widnes Foundry 


(1925), Ltd. v. Cellulose Acetate Silk Co., 
Ltd. (1931), 47 T. L. K. 378. 


543. Add. Annotation :—Refd. Widnes Foundry 


(1925), Ltd. v. Cellulose Acetate Silk Co., 
[1931], 2 K. B. 398. 


544. Add. Annotations :—Consd. Widnes Foundry 


(1925), Ltd. v. Cellulose Acetate Silk Co. 
(1931), 47 T. L. R. 878. Refd. The Arpad, 
[1934] P. 189. 


Part VIIl.—-Pleading, Proof and Assessment. 


Add. Annotation :—Refd. Re Simms, La p. | 


Trustee (1933), 103 L. J. Ch. 67. 


Add. Annotation :—Consd. Re Simms, £2 p. 
Trustee, [1934] Ch. 1. 


Add. Annotation :-—Folld. Hinton v. Hinton 
& Spillett (1930), 46 T. L. R. 585. 











--In a divorce case, 
where co-resp. has not appeared, & where the 


option~——Fatlure to take up option __CAN. 








iif. e+ -Pltf. gave deft. 


Deft. 


saw mill :—Held: 
first six 


on proof of failure to 


make the sales, without having to show 


actual 


©. RASMUSSEN, [1924] 2 W. W. R 
1015.—-CAN. 


529 iv. -}—OLIVER sv. 
BELIE, [1931] 1 W. W. R. 24.—CAN. 


549 xv. ———-  ——-.] — To recover to pa 
opeae: a » a pitf. mustexpressly that 
aim them his pleadings & prove 


loss.—NORTHERN TRUSTS Co. 


personal i 
for special 


PART VII. SECT. 1. 


them strictly at the trial.—CARROLL 
Eee {1924} 2 D. 


L. kh. 452; 1 
W. R. 1249; 18 Sask. L. IN. 292. 


CORPN., WILKINBON v, OSHAWA CORPN., 





-}—In an action 
for breach of covenant by delaying 
the completion of a railway crossing, 
which afforded the best road to pltf.’s 
evidence of special 
damage was not admissible, none being 
alleged in the declaration, & pitf. not 
having notified defte. at the time of the 
fact of his suffering the loss of profit, 
which constituted the alleged damages. 
—SHAVER v. GREAT WESTERN RY. Co. 
(1857), 6 C. P. 321.—CAN. 


PART VII. SECT. 2. 


559i. Necessity for proof of special 
damage.}— On a claim for damages for 
uries, pltf. cannot claim 
amages for nursing where 
he fails to show that he has either 
paid or is under any legal obligation 
for the nursing done; the fact 
e intends to pay «& sum to his 
nurse is not sufficient.--CAaRROLL vw. 


19 


jury award damages in excess of the amount 
claimed, the claim should not be amended 
until a summons for leave to amend has 
been served on the co-resp.----HINTON  v. 
HINTON & SPILLETT (1030), 46 T. L. R. 585, 
C. A. 


. Add. Annotations :——-Consd, Groorn v. Crocker, 


[1938] 2 All HK. R. 304. Refd. Acrial Adver- 
tising Co. v. Batchelors Peas, Ltd. (Man- 
chester), [1938] 2 All Ic. R. 788. 


BAER, Carey 2b. is Re 4523 1 
W. W. RR. 1249; 18 Sask. L. R. 292. 
—-CAN. 


© i. ~~, ]---CLAUSEN v. CANA- 
DIAN TIMBER & LANDS, LTD. (1025), 
35 B. C. R. 461.—CAN, 


PART VII. SECT. 3, SUB-SECT. 1. 

sa. Default judgment—A ssessment by 
master——No jurisdictton.J-—PIERBON & 
PIERSON v. Lay, [1931] 1 W. W. R. 
398.-—CAN. 

sb. Necessity for judgment.}—An 
asscssmcnot of damages should not be 
ordered cxcept under a judgment 
declaring the plaintiff entitled thereto. 
— SToNE  v. ULOAN MUNICIPAL 
HospiraL District, (1930) 1 W. W. R. 
839; 3 D. L. R. 210.—CAN. 

sd. Order for inquiry—-Report of 
referee—Powers of judlge.j}--Where 
under bis forma) Judgment as entered 
a trial judge ordered that an inquiry 
be made to ascertain what, if any, 
damages had been caused pitt. by cer- 
tain acts of defts., & no appeal was 
taken from said judgment or applica- 
tion made to vary it :—Held: that it 
was not open to the trial judge, on 
receiving the report of the referee, to 
vary the scope or operation of the 





OSHAWA 


59 0. L. R. 


Cases 574a—618, 
574a. 


576, 








: Contingent damages.|—When a 
verdict is found for deft. upon an issue which 
bars the action, the jury cannot assess con- 
tingent damages for pltf., without the assent 
of deft—Npwron v. HARLAND (1840), 1 
Man. & G. 644; 1 Scott, N. R. 474; 2 Jur. 
350; 183 E. R. 490. 


After this case add ‘‘—— In matrimonial 
causes.}|——-See HUSBAND & WIF8, No. 4677a.”’ 


573a. Assessment by Court of Appeal—Case tried 


592a. 


594. 


598. 


599. 


601. 


602. 


604. 


608. 


609. 


611. 


without jury.J—REANEY v. CO-OPERATIVE 
WHOLESALE Soormty, Lrp., [1932] W. N. 78; 
73 L. Jo. 292; 173 L. T. Jo. 262, C. A. 


-|\—Where a jury has improperly 
awarded an annuity by way of damages 
instead of a lump sum the judge should 
redirect the jury ; he has no power to enter 
judgment for the capitalised amount of the 
annuity.— FOURNIER v, CANADIAN NATIONAL 
Ry. Oo., [1927] A. O. 167; 95 L. J. P. C. 
177; 135 L. T. 609; 42 T. L. R. 629, P. O. 


Add. Annotation :—Refd. Martin v. Stout, 
[1925] A. C. 359. 


Annotation :—Yor ‘‘ Refd. S.S. Celia v. S.S. 
Volturno, [1921] 2 A. C. 544,” read ‘“‘ Expld. 
Se aes v. S.S. Volturno, [1921] 2 A. C. 
Add. Annotation :—Refd. Adelaide Electric 
Supply Co. v. Prudential Assurance Co., 
[1934] A. C. 122. 


Add. Annotation :--Expld. Banco de Portugal 
ve eae & Sons, Ltd. (1931), 100 L. J. 


Add. Annotation :—N.F. Peyrae v. Wilkinson, 





[1924] 2 K. B. 166. 


Add. Annotations :—Apld. The Baarn, [1933] 
P, 261. Refd. Ellis’ Trustee v. Dixon-John- 
son, [1924] 2 Ch. 451; Banco de Portugal v. 
ores & Sons, Ltd. (1931), 47 T. L. R. 


Add. Annotations :—Refd. Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451; Banco de 
Portugal v. Waterlow & Sons, Ltd. (1931), 
100 L. J. K. B. 465. Mentd. Richardson v. 
Richardson, [1927] P. 228. 


Add. Annotation :—Consd. Re Parent Trust 
& Finance Co., [19386] 1 All E. R. 641. 


Add. Annotation :—Refd. The Baarn, [1933] 
P. 251, 


Add. Annotation :—Folld. Peyrae v. Wilkin- 
son, [1924] 2 K. B. 166. 


612. 





ENGLISH AND Emprre Digest SUPPLEMENT. 


For the existing paragraph in original volume 
substitute the following paragraph :— 

«-—-In an action in this country 
for a debt payable in a foreign currency 
the debt must be converted into English 
currency at the rate of exchange prevailing 
at the date when the debt became due & pay- 
able. & not at the rate of exchange prevailing 
at the date of judgment.— PEYRAF v. 
WILKINSON, [1924] 2 K. B. 166; 98L. J. K.B. 
121; 130 L. T. 511. 





Annotation :—Refd. The Baarn, [1933] P. 251. 


612a. 





——.]-—Between 1903 & 1909 pltfs., 
Russian subjects, effected with defts., an 
American insurance co. then having a branch 
in Russia, insurances in the form of four 
endowment life policies & paid the premiums 
in Russia in roubles down to 1918. The 
amounts secured by two of the policies having 
become payable :—Held: judgment should 
be entered for pltfs. for the sterling equivalent 
of the amounts due in chervonetz roubles at 
the date when those amounts became due.— 
BuERGER v. NEw YorK LIFE ASSURANCE 


. Oo. (1927), 96 L. J. K. B. 930; 137 L. T. 


431; 48 T. L. R. 601, C. A. 


Annotation :-—Rofd. Perry v. Equitable Life Assce. Society of 
U.S. A. (1929), 45 T. L. RR. 468. 


613. 


614. 


615. 


618. 


Citations :—Add ‘'15 Asp. M. L. C. 570.” 
Delete ‘‘ revsg. S. C. sub nom. DreEy¥Fus & 
Co. v. ATLANTIC SHIPPING & TRADING Co. 
(1921), 37 T. L. R. 417, C. A.” ' 
Annotations :—Delete ‘‘ Mentd. Czarnikow 
v. Roth, Schmidt (1922), 92 L. J. K. B. 81; 
Ford v. Compagnie Furness (France), [1922] 
2 K. B. 797; Pinnock v. Lewis & Peat, 
[1923] 1 K. B. 690.” 


Add. Annotation :—Consd. Anderson v. Equit- 
able Life Assce. Soc. of United States (1928), 
134 L. T. 557. 


After this case add ‘‘ See, also, INSURANCE, 
Vol. XXIX., p. 389, No. 3104.”’ 


Add. Citations :—93 L. J. Ch. 263; 
L. T. 109. 


Add. Annotations :—As to (1) Consd. Anderscn 
v. Equitable Life Assce. Soc. of United States 
(1926), 1384 L. T. 557; Buerger v. New York 
Life Assce. (1927), 96 L. J. K. B. 930. Refd. 
Broken Hill Proprietary Co. v. Latham, [1933] 
Ch. 373. Generally, Refd. Ellis’ Trustee v. 
Dixon-Jobhnson, [1924] 2 Ch. 451; Ottoman 
Bank of Nicosia v. Chakarian, [1938] A. C. 
260. 


130 


order for reference by placing a con- 
struction on {t other than that which 
it clearly bore..—BRODT v. WkaR- 
mouToH & Py, [1937] 1 W. W. R. 
777; 2D.L. R. 457; 51 B.C. R. $44. 
—CAN. 


PART VII. SECT. 3, SUB-SECT. 2. 


675 ti, ——— On same principles as 
jury.}—In assessing damages against 


a member of the Winnipeg Grain: 


Exchange for wrongfully closing out 
the account of a customer, a ju ig 
not bound to take the highest peak as 
the measure thereof, but may base his 
aasessment upon the principal adopted 
by juries.—NELSON ev. Barrpd & 
BOTTERELL (1915), 30 W. L. R. 822; 
8 Ww W.R. 144; 95 Man. L. R. 244.— 


579 vi. ~——.}—When the writ in 
an action, under Wrongs Act, 1915, 


Part IIl., has been endorsed for trial 
with a jury, sect. 16 of that Act makes 
the jury the tribunal to assess the 
dam - If interlocutory Judgment 
be entered in default of appearance, 
Otd. XIII., r. 5, does not, in the absence 
of consent of the parties, enable the 
rothonotary to ascertain the damages. 
he deft. is entitled to notice of the 
assessment of damages by the jury.— 
WALSH v. MCMIOHAEL, (1928) V. L. R. 
345; [(1928] Argus L. R. 195.—AUS. 


PART VII. SECT. 8, SUB-SECT. 3.—B- 


598i. Amount due in foreign currency 
—Date of 4 on. #—- Where 
deft. in a suit in Bombay contended 
that the rate of exchange should be 
that on the day on which the ct. 
ronounced judgment :—Held ;: the rate 
be taken was that prevailing on the 
day judgment was given in the High 


20 


Ct. in England, which gave plitf. the 
cause of action for the suitin Bombay. 
—MADHAVJI VISRAM U. NIKLAL 
VADILAL (1921), I. L. R. 47 Bom. 
487.— IND. 








si. ._+ Held: the rate for 
conversion of dividends payable in 
foreign currency was the rate ruling 
on the date when each dividend became 


due.—THE CUSTODIAN v. BLUCHER, 
(1927) 3 D. L. R. 40; [1927] 8. C. R. 
420.—C N. 





608 fii. ———.}—In cases of 
breach of contract, the date on which 
the rate of exchange is to be taken for 
the purpose of converting one set of 
currency into another is the date on 
which under the agreement the mone 
was to be paid & on which a brea 
occurred by its not being paid.— 
SHAKOOL & Co. vo FINLAY FLEMING 
ee (19283), I. L. R. 1 Ran. 339.— 


95. Add. Annotations :—Aa to (1) Refd. Chapman 

: v. Ellesmere (1932), 146 L. T. 538. ‘As lo (2) 
Consd. Ley v. Hamilton (1934), 151 L. T. 
360. Refd. Tolley v. Fry J. S. & Sons (1929), 
46 T. L. R. 108. Generally, Refd. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. 


-]}—In assessing damages against 
joint tortfeasors one set of daninecs will be 
fixed; & they must be assessed according 
to the aggregate amount of the injury result- 
ing from the common act.—CHAPMAN vy. 
ELLESMERE (LORD), [1932] 2 K. B. 431; 
101 L. J. K. B. 376; 146 L. T. 538, 48 
T. L. R. 309 ; 76 Sol. Jo. 248, C. A. 


626. Add. Annotation :—Refd. The Koursk, [1924] 
P.140; Pirie v, Richardson, [1927] 1 K. B. 448. 


631. Add. Annotations :—Refd. Chapman v. Elles- 
mere (1932), 48 T. L. R. 309; Crozier v. 
Wishart & Co. & Western Printing Services, 
Ltd., [19386] 1 All E. R. 1. 


638. Add. Annotation :—Refd. Crozier v. Wishart 
& Co. & Western Printing Services, Ltd., 
[1936] 1 All EK. R. 1. 


687. Add. Annotation :-- Refd. Banco de Portugal 
ye Waterlow & Sons, Ltd. (1932), 48 T. L. R. 
4. 


688. Add. Annotation :—Consd. The Koursk, [1924] 


648. Add. Annotations :—Consd. Wing Lee v. Lew, 
[1925] A. C. 819. Distd. Reaney ». Co- 
operative Wholesale Society, Ltd. (1932), 173 
L. T. Jo. 262. Refd. Hobbs v. Tinling, Hobbs 
v. Nottingham Journal, [1929] 2 K. BR. 1; 
Ley v. Hamilton (1934), 151 L. TT. 60; 
Owen v. Sykes, [1936] 1 K. B. 192. 


-}—An appeal from a judge trying a 
case without a jury is a rehearing by the Ct. 
of Appeal with regard to all the questions 
involved in the action, including the question 
what damages ought to be awarded. But 
the Ct. of Appeal will be disinclined to reverse 
the finding of a trial judge as to the amount 








625a. 






648a. 





Vol. XVI.—Damages. Cases 625—673. 


of damages merely because they think that 
if they had tried the case in the rst instance 
they would have given alessersum. In order 
to justify reversing the trial judge on the 
question of the amount of damages it will 
generally be necessary that the Ct. of Appeal 
should be convinced either that the trial 


judge acted upon some wrong principle of 
law, or that the amount awarded was so 
extremely high or so very small as to make it, 
in the judgment of the Ct. of Appeal, an 


673. 


entirely erroncous estimate of the damage 
to which plitf. is entitled. 
A doctor, in general practice, who was 

thirty-nine years of age & an athlete, sus- 
tained severe injuries in an accident through 
the negligence of deft.’s servant, the injuries 
having permanent results which necessitated 
the doctor employing an assistant to help him 
carry on his practice & also prevented him 
from following his athletic career. The 
doctor brought an action against deft. to 
recover damages for his personal injuries, 
which action was tried by a judge without a 
jury, & the judge awarded pltf. the sum of 
£10,000 as damages. Deft. appealed against 
the decision on the ground (inter alia) that 
the damages were excessive :—Held: by the 
Ct. of Appeal, although if they had tried the 
case in the first instance they would probably 
have awarded a smaller sum as damages, 
yet they would not review the finding of the 
trial judge as to the amount. of damages, as 
. they were not satisfied that the trial judge 
acted upon a wrong principle of law, or that 
the amount awarded as damages was so 
high as to make it an entirely erroncous 
estimate of the damage to which pltf. was 
entitled.—OWEN v. Syxkms, [1936] 1 K. B. 
192; 105 L. J. K. B. 82; 154 1. T. 82; 80 
Sol. Jo. 15, C. A. 

Add. Annotations:—Refd. Canadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 1388 L. T. 
369 ; Licsbosch S.S. Owners v. Edison S.S. 
Owners, [1933] A. C. 449. 
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PART VII. SECT. 3, SUB-SECT. 4. afterwards. 





Where darnages have been 


ought to have taken into account.— 











assessed on a wrong principle a» new | CosGROVE ov. CANADIAN. NATIONAL 

Trex, ti927) PDL. ROOT DE” Gp | trial will be ordered.—DuvpEn v. Orn | Ramwava, [1923] 4D. L. Wt. 8185 
OL R.&— CAN. (1928), 28 S. R. N.S. W. 216; 45 | [1923] 3 W. W. R. 1152.—CAN. 

N. Ss. ae N. gee one vili a. wince kin oe 

a 661 xii. ——.]— BRENNER v. the damages were excessive :—ffleld : 

sata ee aaron eke CiskK, [1929] 3 D. L. RR. 457: 2 | there should be a new trial, unless 

fi. ——— Right of—Defendant not en- | Ww. W. RR. 158; 23 8. L. R. 573.— | pltf. consented to reduce his verdict.— 

titled to examine plaintiff with view to | CAN. CLARKE ». MURRAY (1877),  éemp. 

asecerment of damages.) FONG YOUNG | gt alll, ——_ ——.}—-Mippinron | Wood, 127.—-CAN. 

62 Oo L R 370.—CA : , v. McMILLAN (B. C.), {1929) 1 D. L. R. 692 XViil, fo So ———-.J— In an 

- L. R. 370. N. 977.—CAN. ‘tion for d for breach of con- 

st. T’hen assessment mvst be by action Tor damages ror preac ¥ cou 

master.)-- HENNIGAR 0. HENNIGAR 661 xiv. —-— Py pac Ney a ee aap eee ae ek ee 

, ¢ , aay : Y, .L. R. 73.— | special damages, includin 3 ; 

(N.B.) [1926] 1 D. L. R. 891. en eae neds £250 for loses of profits, & £20 for 


PART VII. SECT. 4, SUB-SECT. 1. 
sv. Trial without fury—Power of 
appellate court to assess.}—An appellate 
ct., where an action has been tried 


6890 v a. 








PART VII. SECT 4, SUB-SECT. 3.— 
B. (a). . 


.}-—/Teld: although 
the doamager were excessive, the ct. 


gencral damages. Deft. moved for o 
new trial upon the ground that the 
award of anything more than a merely 
nominal pum as general damages was# 


excessive :--—Jlield: as no substantial 


without a jury, has power, without the 
consent of counsel, to assess damages 
itself without ordering a new trial.— 
GENDERS v. SOUTH AUSTRALIAN RYS. 
Comr., [1928] 8. A. 8. R. 272.—AUS. 


PART VII. SECT. 4, SUB-SECT. 3.—A. 


661 x. ——— ——.} -COGHLIN wv. LA 
FONDERIE DE JOLIETTE (1903), 34 
8. OC. R. 153.—CAN. 


661 xi. .}—~Where damages 
are claimed for the depreciation in 
value of an article, the basis of assess- 
ment is the difference between the valuc 
of the article immediately before it 
was damaged & its value immediately 








would not interfere upon that account. 
—MCMONAGLE v. ORTON (1888), 5 
Man. L. R. 193.—CAN, 


680 xi. .}~—New trial granted on 
payment of costs on the ground of 
excessive damages.—-STOCK v. GREAT 
WESTERN Ry. Co. (1858), 7 C. P. 526.— 
CAN. 

689 i. Misconduct of jury.j— 
Where an assessment of damages is 
not thought to be unconscionable but 
only excessive, it ought to be set aside 
if the jury took into account some- 
thing which they ougbt not to have 
taken into account failed to take 
into account something which they 


21 








wrong or miscarriage of justice had 
been occasioned, a new trial ought not 
to be ordered, but the judgment should 
stand, subject to pltf. coarenting to 
the elimination of the amount awarded 
as general damages.—STKEWART vt. 
eo [1925)} N. Z L. R. 400.— 





692 xix. —— ——., }—GoLDMAN 
v. Kirsy & Sons, Lrp., (1927) 8. R. 8. 
58.—AUS. 


q i. ——.]—Damages will not be 
reduced on appeal unless the jury were 
misled or have erred badly .— N 
oe cINtos {1934} 1D. L. R. 289.— 


Vol. XVII.— Damages. Cases 880—833a. 
830. After this case add ‘‘ See, also, JuRIES, Vol. | 833a. Jury directed to award sum in addition to 











XXX., pp. 245, 246.” special damages——Special damages only 

832a., J—Smira v. ScHiturnc, No. 72la awarded.|—Kapur v. TRENTHAM (PERCY), 
ante. F ; Lrp. (1938), 55 'T. L. R. 176. 

" _.. | not increase the amount of damages , element of damage which should have 

PART VII. saa gy SUB-SECT. 3. awarded by a trial judge on the verdict | been considered.—STRouD v. Drs- 


of a jury unless it appears that the | Brisay & COLGAN (1930), 42 B.C. R. 
831 vii. ——.}—A Ct. of Appeal will | jury has failed to consider some | 507.—CAN. 


DANGEROUS GOODS. 


See CARRIERS; NEGLIGENCE; SALE oF Goops; SHIPPING, ETC. 


DATE. 


See Brtts oF Excuancre; Binus oF SALE; Deeps; STATUTES; TIME. 


DEAD BODIES. 


See BURIAL AND CREMATION ; CORONERS. 


23 


Cases 8—366. 


28, 


57. 
61. 


74. 
108. 


183. 


149. 


DEEDS AND OTHER 
Part 1.—Deeds. 


After this case add :— 


Share certificate.|— See SourH 
LONDON GREYHOUND RACECOURSES, LTD. v. 
WAKE, CORPORATIONS, No. 182a, ante. 


Add. Annotation :—Refd. Cleobury Mortimer 
ae District Council v. Childe, [1933] 2 
368. 


Add. Annotation :—Refd. Messager v. British 
Broadcasting Co. (1928), 97 L. J. K. B. 251. 


Add. Annotation :—Consd. Walton moe 
ite ae Walker & Homfrays, Ltd., [1931] 1 


Add. Annotation :—Refd. Importers Co. v. 
Westminster Bank, [1927] 1K. B. 869. 

Tor cross-reference before this case read ‘‘ See, 
ated Law of Property Act, 1925 (c. 20), 
8. 73.” 

Add. Annotation :—As to (1) Consd. Re 
Leighton’s Conveyance, Re Land Registra- 
tion Act, 1925, [1936] 1 All E. R. 667. 


Add. Annotation :—-Consd. Westminster 
Bank, Ltd. v. Wilson, [1938] 3 All E. R. 652. 








150a. Delivery by one party—Refusal of execution 


by other party—Effect.|—In a deed executed 
in 1923, A. covenanted to pay B. a weekly 


- gum to be applied to the maintenance of her- 


PART I. SECT. 2, SUB-SECT. 1. (No. 301) to his bank.—BANK 
17 Ii. Whether gift intended.|— io ue MICHALL (1882), 8 V. L. Te W.L. 
Where a conveyance or mtge. is 


expressed to be for valuable considera- 
tion, but the fact is that none was paid, 
nothing but the clearest evidence can 
indo to show that a gift was intended. 
— JOHN 
Peters & Spoun, [1929] 2 D. L. R. 103; 
2358. a5 R. 218; 


PART I. SECT. 8, SUB-SECT. 1.—A. 





self & a son then expected to be, & afterwards 
in fact, born. By that decd A. had an option 
to execute a settlement by which similar 
benefits should be secured to B. & the son, 
such settlement to be in satisfaction of the 
weekly sum payable under the deed. A 
settlement was engrossed to which A. & B. 
were parties, pltf. bank also being named as a 
party as the trustee. The settlement secured 
to B. & the infant benefits similar to those in 
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DEERE PLOW Co., LTD. v. 


11928) 3 W. W. R. 686. | of bearin 





193 v. raed 4 
altest.|}—The mere fac 
sees, or receives an acknowledgment 
of, the execution of a document & 

8s it does not make him an attesting 
witness, unless he signs with the idea | CAN. 
testimony to the execution 
& with the idea further of permitting 
himself to be cited as a witness to 
oe the execution.— LACHMAN SINGH 


166. 
169. 
267. 
864. 


366. 





for intention to 
that a person 
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INSTRUMENTS. 


the deed of 1923, & also contained a release 
of the covenant in the deed. The settlement 
was executed by A. & unconditionally 
delivered to B., who, however, refused to 
execute it, & eventually returned it un- 
executed. The property settled was India 
Stock, &, after the execution of the settle- 
ment by A., this was sold by the bank & 
the proceeds paid to A. The bank did not 
execute the settlement. JB. sought a declara- 
tion that the handing over of the proceeds of 
sale constituted a breach of trust :—Held: 
(per Scotr & CLAUSON, L.JJ.) in the circum- 
stances, the execution of the settlement by A. 
was analogous to a written offer by him to 
contract, & the failure of B. to execute the 
settlement was analogous to a failure to 
accept that offer. The settlement was, there- 
fore, wholly inoperative, & the bank were 
under no liability to B. or the infant; (per 
SIn WILFRID GREENE, M.R.) the execution of 
the settlement bound A.; but, as he exe- 
cuted it upon the faith that B. would execute 
it, the failure of B. to execute it rendered it 
inoperative to bind A.—WESTMINSTER BANK, 
Lrp. v. WILSON, ore 3 All I. R. 652 ; 82 


Sol. Jo. 695, C. 


Add. yeah : — Refd. Humphrey & 
Denman v. Kavanagh (1925), 41 T. L. R. 378. 
Add. Annotation :—Refd. Westminster Bank, 
Ltd. v. Wilson, [1988] 3 All E. It. 652. 

Add. Annotation :—Refd. Brown v. Brown, 
[1936] 2 All Ed. R. 1616. 

Add. Annotation :—Folld. Re Morton, Morton 
v. Morton, Laetals 1 Ch. 505. 

Add. Annotatio arent Trust & 
Finance Co., 1936] 3 All Ee. R. 432. 





CorPN. (1908), 1 Sask. L. R. 526; 6 
R. 645; 8 W. L. R. 866.—CAN. 





PART I. SECT. 5, SUB-SECT. 2.—D. 


d i. Whether deed revocable.j— 
HEBERT v.-GALUIEN, [1931] 2 D. L. Rh. 
150; 660. L. Rh. 554; 3M. P. R. 67.— 





250 i. Deed conditioned_to take effect 
from death of grantor—Deed reserving 
rent for life.}—RIDDELL v. JOHNSTON, 
{1931} 2 D. L. RR. 479.—CAN, 


sa. Proof of execution—Deeds within 
county—9 Vict. c. 34, a. 7.)—Re YORK 
COUNTY REGISTRAR (1847), 3 U. O. R. 
188.—CAN. 


PART I. SECT. 5, SUB-SECT. 1.—E. 


183 iii. —— Attestation r fas hae by 
statute— Deed improperly atteslted—Eze- 
cution admitted grantor. )\—Held : 
as the mtge. deed was not attested 
within ‘Transfer of Property Act, 
gs. 50, it was invalid in apite ae oS 

antor’s admission Pia a v. 

AM Harr LAL (1925), L 52 Ind. 
ADD. 362.— IND. 


189 ii. ——-.}-The manager of a 
bank, a justice of the peace, is not in- 
capacitated from acting as attesting 
witieas to the esecuuon of a mtge., 
under the Transfer of Land Statute 


. SURENDRA BaHADUN SINGH (1932), 
L. L. R. 54 All. 1051.—IND. 


sb. Certificate o a ficiency of— 
Absence of date. )—. the decd was 
PaMOne recorded. lok ese v. 
AMONT (1877), 11 N.S. R. (2 R. & C.) 


ag Effect of.}—The attestation of a 
deed proves no more than that the 
signature of an executing party had 
been made to a document in the 

resence of a witness. It does not 

volve the witness in any knowledge 
of the contents of the deed, nor fix 
him with notice of its provisions.— 
FAZAL HUSSAIN v. JIWAN SHAH (1932), 
I. L. R. 14 Lah. 369:—IND. 


PART I. SECT. 5, SUB-SECT. 2.-—C. 
231 vii. 
OnTaRIO & SASKATCHEWAN LAND 
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PART I. SECT. 5, SUB-SECT. 3. 


fi. ——.}—Mc Done povenate 
[1931] 1D. L. R. 93.—CAN 


PART I. SECT. 5, SUB-SECT. 4. 


h i.—— Land Act, 1888, s. 26.] 
—HJORTH v. SMITH (1897), 5 B. ©. R. 
369—CAN. 





PART I. SECT. 5, SUB-SECT. 7.—A. 


e i. .}—Some of the persons 
iamed as joining in a covenant cannot 
be bound, where the others who are 
named, & whose concurrence is neces- 

sary to the accomplishment of the 
object dit jeae a the deed, have not 
oined.—Moo v. IRWIN, (1926] 4 
D. LR. 1120: 5) 0. L. R. 546 6.—CAN. 





370. 


Add. Annotation :—Consd. Westminster 
Bank, Ltd. v. Wilson, [1938] 3 All E. R. 652. 


370a. Uncertain whether one party alive—Execu- 


384. 


401. 


tion by others—Subsequent refusal to concur. ] 
—A family arrangement for the division of an 
estate entered into in the absence or without 
the knowledge of one of the parties or persons 
interested in & affected thereby is not binding 
on any of the parties unless his concurrence 
is subsequently obtained.. On the death of 
W.M. without having made an effective will, & 
leaving his five brothers his next of kin, four 
of them joined with a niece in executing a 
deed of family arrangement, whereby the 
niece, who had been living with W. M. & his 
wife, who predeceased him, & for whom 
W. M. desired to make provision, was to be 
given an equal one-fifth share with the four 
brothers. The fifth brother T. M. was not a 
party to the deed, as at the date thereof he 

ad not been heard of for over twelve years, 
and it was uncertain whether he was living 
or dead. Since the date of the deed the 
whereabouts of T. M. had been discovered, 
and he refused to -oncur in it :—-Held: the 


arrangement was uot binding on any of the 


MORTON v. 
101 L. J. Ch. 


arties thereto.—Ke Morron, 
(ORTON, [1932] 1 Ch. 505; 
269; 146 L. T. 527. 


Add. Annotation :—Refd. Westminster Bank, 
Ltd. v. Wilson, [1938] 3 All EK. R. 652. 


Add. Annotation :—Refd. Re Spollon & 
Long’s Contract, [1936] 2 All E. R. 711. 


449. 


4538. 


457. 
464. 
470. 
479. 


490. 


500. 
501. 
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Add. Annotations :—Consd. Blay v. Pollard & 
Morris, [1930] 1 K. B. 628. Refd- Guildford 
Trust v. Pohl & Maritch (1928), 72 Sol. Jo. 
171. 


Add. Annotation :—Refd. Re Lloyds Bank, 
ae ae & Lederman v. Bomze, [1931] 


Add. Annotation :—Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 


Add. Annotation :—Apld. Re Clout 
Frewer’s Contract, [1924] 2 Ch. 230. 
Add. Annotation :—Refd. Swift v. Board of 
Trade (1924), 93 L. J. K. B. 629. 

Add. Annotation :—Refd. Westminster Bank> 
Ltd. v. Wilson, [1938] 3 All K. R. 652. 

Add. Annotation :—Refd. In the Estate of 
Southerden, Adams v. Southerden, [1925] 
P. 177. : 

Add. Annotation :—As to (1) Refd. Blay v. 
Pollard & Morris, {1930} 1 K. B. 628. 

Add, Annotation :—Refd. Blay v. Pollard & 
Morris, [1930] 1 K. B. 628. 


& 


501a. Where deed voidable.|---In all cases where 


527. 


5338. 


a bond is voidable, & so remains at the time 
of the pleading, as in the case of infancy & 
duress, the obligee cannot plead non eet 
factum.—WHELPDALE’S Case (1604), 5 Co. 
Rep. 119a3; 77 EB. R. 239. 


Add. Annotation :—-Refd. Lancashire Loans, 
Ltd. v. Black, [1934] 1 K. B. 380. 


Yor ‘“ distinction ”’ read ‘‘ destruction.” 


Part Il——Instruments Under Hand—Non-Testamentary. 


555. 


Add. Annotations :—Consd. Swift v. Board of 
Trade, [1925] A. C. 520. Refd. Maine & 
New Brunswick Electrical Power Co. v. Lfart, 





[1929] A. C. 631; Srtmpson », 
Eixors. (1929), 45 T. L. It. 581. 


Maurice’s 


PART I. SECT. 6, SUB-SECT. 1. 


406 iv. ---A deed under seal 
cannot bind a person who is not a 
arty to the deed.—BATrLE CREEK 
OASTED CORN FLAKE Co. v, meri 





TOASTED CORN FLAKE Co., 
4). L. R. 543.—CAN. 

406 v. ———.]}—--FAULKNER v. FAULK- 
NER (1893), 23 O. R. 252.—CAN. 


PART I. SECT. 7. 
425v. —— -—--—~-.)}—- BENNETT vv. 
Kipp, {1926] N. 50.—IR. 


PART I. SECT. 8, SUB-SECT. 38. 


b i. ———.]}—-DYNEs v. BALES (1878), 
25 Gr. 593.—CAN. 


PART I. SECT. 8, SUB-SECT. 5. 


454 vi. —— —-.} Under an 
agreement between pltf. & defte. for 
the sale of a business the latter under- 
took to incorporate a co. & to assume & 

ay the amount due on a chattel mtge. 
tn carrying out the agrecment pitf. 
signed what he thought was a mere 
transfer of the business to the co., but 


which was in fact a new agreement 
which expressly released defts. from 
its obligation to pay of? the chattel 
utge. There was no evidence of any- 
thing being said to or by plitf. with 
respect to such release, & the evidence 
as to whether ho read the new agrce- 
ment over before signing it was con- 
flicting :—Held: the release had been 
fraudulently inserted, & pltf. was en- 
titled to be indemnified by defts. 
against his Hability on the mtge.— 
JACK ©. NANOOSK WELLINGTON COL- 
LIERIEX, LTn., (1925) 3 D. L. R. 398; 
oe 2W. W. R. 267; 35 BC. OR. 
95.—CAN. 


PART I. SECT. 8, SUB-SECT. 16. 


499 ii. -}--The success of 
a plea of non est factum does not 
necessarily depend on the establishing 
of fraud. If it can properly be said 
that the mind of the signer of the docu- 
ment in question did not magenta tart 
his signature, & there is no estoppel, 
the plea succeeds. 

M., the female deft., while the vice- 
president of a co., signed a document 








by which she personally guaranteed 
payment of the co.’s indebtedness to 
pltf. bank. On the faith of said 
giturantee & of a similar guarantee by 
her husband the bank gave up a 
guarantee of another person & con- 
tinued to make advances to the co. 
M. never intended to sign, & did not 
know she was signing, personal 
guarantee ; she did not read the docu- 
nent or make any Inquiries about it & 
waa not Informed of its contents, but 
thought she was signing a co. form ag 
an official of the co. for the co, :—- 
Hield: although there was no fraud 
or misrepresentation Involved & M. 
did not exercise reasonable care in 
Blgning the guarantee, & although the 
bank had acted upon it, she was not 
Hable thereon. The signature thereto 
was not in contemplation of law her 
signature ; she did not owe the bank 
the duty necessary to support an 
estoppel by negligence; & on the 
evidence the essentials of estoppel by 
representation as distinct from estoppel 
by negligence, were not extablished.— 
IMPERIAL BANK OF CANADA tv. MOLEL- 
LAN, (1934) 1 W. W. Rh. 65.—CAN, 


Cases 581—702. 


ENGLISH AND Emprre Diacest SupPpLEMENT. 


Part 1ll_—Interpretation of Deeds and Non-Testamentary 


Instruments. 
681. Add. Annotations :—Refd. Sharpe & Dohme 


582. 


Inc. v. Boots Pure Drug Co. (1927), 44 R. P. C. 
367; British Thomson-Houston Co. v. Metro- 
politan-Vickers Electrical Co. (1928), 45 
R. P. C. 1; Société Anonyme Servo-Frein 
Dewandre v. Citroen Cars, Ltd. (1929), 47 
R. P. ©. 221. 

Add. Annotation :—Refd. Finlay v. N. V. 
er an prone Handel Maatschappij, [1929] 


687. Add. Annotations :—Refd. Tournier v. National 


592. 
597. 
608. 
621. 


622. 


' MacFisheries [1925] 2 K. B. 


626. 


Vacate an 


sd. Parent & child bearing same name 
—No addition of *‘ senior ”’ or ‘* junior ”’ 
—Preaumption in favour of Pa }-- 
New BRUNSWICK POWER Co. 
Hatt (1924), 5 


576 

Downe (1870), 13 N. 

149.—CAN. 

PART III. SECT. 8, SUB-SECT. 3.—A. 
682 ii. -—— 


Provincial & Union Bank of England, [1924] 
1 K. B. 461; Livock v. Pearson (1928), 33 
Com. Oas. 188 ; Hall v. Brooklands Auto- 
Racing Club (1932), 48 T. L. R. 5646; Kulu- 
kundis v. Norwich Union Fire Insurance 
Society, [19387] 1 K. B. 1. 

After this case insert ‘‘ See, generally, Con- 
TRACT, Vol. XII., pp. 79 et seq.”’ 

Add. Annotation :—Refd. Schiller v. Petersen 
(1924), 130 L. T. 810. 

Add. Annotation :—Refd. Greenwood vv. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 
Add. Annotations :—Consd. Re Arden, Short 
v. Camm, [1935] Ch. 826. Rifd. I. R. Comrs. 
ve) Raphael, I. R. Comrs, v. Ezra, [1935] A. C. 


Add. Annctations :—Apld. G. W. Ry. v. S.S. 
Mostyn, [1928] A. 0.57. Refd. Abrahams v. 
18; British- 
American Tobacco Co. v. Jones (1925), 134 
L. T. 405; Dee Conservancy Board v. Mc- 
Connell, [1928} 2K. B. 159. 

Add. Annotations :—Refd. North & South 
Insurance Corpn., Ltd. v. National Pro- 
vincial Bank, Ltd., [1936] 1 K. B. 328; 
Reardon Smith Lines, Ltd. v. Black Sea & 
Baltic General Insurance Co., Ltd., [1938] 
2 All E. I. 706. 


PART III. SECT. 1. 


of their intent. 


- PRICE 


52 N. B. R. 1.-CAN 


PART Ill. SECT. 2. 


—.]— INO — us Foea & 
R. (2 Han.) 


transaction with 


agreement are to 
from the written document & 
from all the surroundings of the written 
document, such as the nature of the 
regard to which the 
document is brought into life; (3) the 
Crown is not bound by the ng = 
inadvertence of its officers, nor b 


627. 
631. 


659. 
662. 


665. 
667. 
666. 


688. 


697. 


700. 


701. 
702. 


to the clear intention of the parties 
than to any partic 
may have been used in the expression 
The terms of the 

be drawn partly 


deliberate intention of 





-}—MANUFAOTUR- 


without proper authority to alter the 
terms of a written agreement. oo v. 
[1930] Ex. OC. R. 


words which 


Add. Annotation :—Refd. Greenhill v. Federa. 
Insce. (1926), 95 L. J. K. B. 717. 


Add. Annotations :—Consd. Sherwood  v. 
Tucker, [1924] 2 Oh. 440. Refd. Batchelor 
v. Murphy (1924), 41 T. L. R. 158. 

Add. Annotation :—Refd. Re ee I. R. 
Comrs. v. Raphael, Re Sassoon, I. R. Comrs. 
v. Ezra, [193 ] Ch. 858. 

Add. Annotation :—Consd. Re Sassoon, I. R. 
Comrs. v. Raphael, Re Sassoon, I. R. Comrs. 
v. Ezra, [1933] Ch. 858. 


Add. Annotations :—Apld. Saunders v. Young’s 
Brewery (1925), 42 T. L. R. 186; Re Société 
Intercommunale Belge d’Electricité, Feist v. 
Société Intercommunale Belge d’Electricité, 
[1933] Ch. 684. 


Add. Annotation :—Refd. I. R. Comrs. v. 
Raphael, I. R. Comrs. v. Ezra, [1935] A. O. 96. 


Add. Annotation :—Refd. Re Sassoon, I. R. 
Comrs. v. Raphael, Re Sassoon, I. R. Comrs. 
v. Ezra, [1933] Ch. 858. 


Add. Annotations :—Apld. Tsang Chuen v. Li 
Po Kwai, [1932] A. C. 715. Consd. Shipley 
Urban District Council v. Bradford Corpn. 
(1936), 154 L. T. 444. 


Add. Annotations :—Consd. Lazard Bros. & 

Co. v. Brooks (1932), 37 Com. Cas. 224. Refd. 

Samuel v. Dumas, [1924] A. C. 431; Foscolo 

os Co. v. Stag Line, Ltd., [1931] 2 
. B. 48. 


Add. Annotation :—Refd. Russell v. Russell, 
[1924] A. C. 687. 

Add. Annotation :—Refd. 
[1928} P. 180. 

Add. Annotation :—Consd. Re Sassoon, I. R. 
Comrs. v. Raphael, Re Sassoon, I. R. Comrs. 
v. Ezra, [1933] Ch. 858. 


The Penelope, 





MIDNAPORE ZAMINDARI Co., LTD. 
MUKTAKESHI PATRANI (1926), I. L. R: 
6 Pat. 51.—IND. 


PART III. SECT. 8, SUB-SECT. 4. 


716 xxi. -J—When person 
agrees to purchase, he impliedly cove- cove- 
nants to pay in the absence o 
exhibiting a different intention, ‘but 
the whole document must be con- 
strued & may show that such implica- 
tion is not to be drawn.—GRIEVE 
MoGLory, LTD. v. DOME LUMBER Co., 
Ltn. & eats Paar 2 as L. R. 
get ou W. W. R. 989.—CAN 


partly 





ite offivars 


ERS LIFE INSURANCE Co. v. SWINNEY, 
(1925] 2 D. L. R. 508.—CAN., 


PART III. SECT. 8, SUB-SECT. 3.—B. 

686 vi. —— Contract with 
Crown.)—Held : (1) where the real 
intention of the parties can be clearly 
collected from the language within the 
four corners of a deed or instrument in 


erat 


writing, ots. are bound to give effect 
to it By. pou Dye oY g noece 
to be tt nferred from ¢ © terms used, 


by rejecting as superfluous what is 
repugnant to the real intention so 
gathered; (2) a& contract ought to 
receive that construction which will 
best effectuate the intention of the 
parties to be collected from the whole 
agreement, greater regard being had 


PEAT FUELS, LTD., 
188.—CAN. 


7105 xi. ——- ———- ———.]}—In___ de- 
ciding whether a given transaction is 
a out & out sale with a condition for 

purchase or a mtge. by conditional 
sale, it is the intent on of the parties 
at the time of entering into the transac- 
ton which must be regarded. That 
intention must be gathered from the 
terms of the deed iteolt & the surround- 





ing circumstances re gs ee ©. 
MUEKAMNAD (1928), I. L. R. 45 All 
58.— IND. 

705 xii. ——— ———,}—The in- 


ents of the partion to an instrument 
must be collected from the language of 
the instrument, & may be elucidated 
by the conduct they have p 


26 


jot mia BEYEA 
oe 3. )s xr1896) 1 D. L. R. i198. CAN. 


716 xxiii. .}— When under the 
terms of a Kabuliyat a rent in kind is 
reserved & its price is also mentioned 
the intention i to be gathered with 
reference to expressions used in other 
Lclead of the document.—J — a 





RaM MANDAL (1927), I. L. R. 
55 5 Calc. 808. — IND. 
716 xxiv. |The rule govern- 





ing the interpretation of a deed is that 
the deed must be read as a whole in 


to SS bone them into harmony with the 
other provisions of the deed, if that 


748. Add. Annotation :-—Refd. Herbert’s Trustee 
v. Higgins, [1926] Ch. 794. 

750. Add. Annotation :—Refd. Re Hammond, Parry 
v. Hammond, [1924] 2 Ch. 276. 


778. Before this case add “ See, now, Law of 
Property Act, 1925 (c. 20), s. 61.” 
786. Add. Annotations :—-Apld. Re Jenkins, 


Jenkins v. Davies (1931), 100 L. J. Ch. 265. 
Consd. Barras v. Aberdeen Steam Trawling & 
Fishing Co., Ltd., [1933] A. C. 402; Re 
Sassoon, I. R. Comrs. v. Raphael, Re Sassoon, 
I. R. Comrs. v. Ezra, [1933] Ch. 858. Refd. 
The Ruapehu, [1927] P. 47; Shaw v. Public 
Trustee (1929), 141 L. T. 465 : Reardon Smith 
Lines, Ltd. v. Black Sea & Baltic General 
Insurance Co., [1938] 2 All E. R. 706. 


792. Add. Annotation :—Consd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 287. 


798. Add. Annotation :—Refd. Hvalfangerselskapet 
Polaris Aktieselskap v. Unilever, Ltd., 
ee eee Globus Aktieselskap v. 
Unilever, Ltd. (1983), 38 Com. Cas. 1. 


810. Add. Annotation :—Refd. Re Morgan & Pro- 
vincial Insurance C::., [1932] 2 K. B. 70. 


——.]—Under an agreement dated 
May 6, 1912, applt. corpn. agreed to supply 
certain additional water to resp. council if 
the council required it, subject to the right 
which the corpn. retained of drawing water 
not exceeding 250,000 gallons ‘a day,” at 
“a pro rata charge as is £540 for 450,000 
gallons subject to measurement’; the 
agreement also provided that certain. water 
rights of the council under prior agreements 
should be preserved. Under those apree- 
ments the council were entitled to draw 
water from land of the corpn. during terms 
expiring in 1945 at annual rentals of £250 & 
£290. Other water rights granted under the 
agreement of May 6, 1912, were made pay- 
able for by the council at the same rate as 
was paid by the council under the prior 
agreements. In June, 1934, the council 
wished to take the benefit of the agreement for 
the supply of additional water, but contended 
that the charge for the same therein expressed 
should be amended so as to be read as ‘‘a 
pro rata charge as is £540 per annum for 
450,000 gallons per diem subject to measure- 
ment.’”’ The council brought this action for 
a declaration that the clause should so be 
read :—Held: the principle of construction 
laid down by COLERIDGE, J. in Shore v. 
Wilson, 9 Cl. & F. 355, at p. 525, that where 
language was used in a deed which in its 
primary meaning was unambiguous such 
primary meaning must be taken conclusively 
to be that in which the writer used it, was 
qualified by that learned judge by excepting 
the case in which the primary meaning was 
excluded by the context & was not sensible 
with reference to the extrinsic circumstances 


812a. 





interpretation does no violence to the 





SSS 


815. 


815a. Recurring words—Same 


824a. Donor old & deaf.]—TAyLoR v. 


825.. 


842. 


852. 


8538. 
875. 
877. 
882. 
883. 
898. 
895. 


900. 
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Vol. XVI.—Deeds. Cases 748—900. 


in which the writer was placed at the time 
of writing. In Neale v. Neale, 79 L. T. 
629, the Ct. of Appeal objected only to 
extrinsic evidence being introduced where 
the words of the document only admitted 
of one meaning; the primary meaning in 
the present case was excluded by the context, 
& was therefore not decisive. In proper 
cases, if necessary, words could be supplied 
to give effect to the obvious & apparent pur- 
pose of the document where the language 
as a whole carried with it the meaning sought 
to be attached to it. Therefore the words 
‘per annum” & “ per diem” must be read 
into the clause in question.—SHIPLEY URBAN 
District COUNCIL v. BRADFORD OORPN., 
[1936] Ch. 875, 399; (1936), 105 L. J. Ch. 
225, 232; 154 L. T. 444; 80 Sol. Jo. 185, 
C. A. 


Add. Annotation :—Consd. Stewart v. Sasha- 
lite, Ltd., [1986]2 All I. R. 1481. 


construction.|— 
There is no rule of general application that 
in construing a document the same meaning 
must be assigned to an expression through- 
out; it is only in cases of doubt or ambiguity 
that it is necessary or permissible to resort 
to the device.—-WATSON ». Haaaitr, [1928] 
A.C.127; 97L. 5. P.C. 33; 188 L. T. 306 ; 
44 T. L. R. 90; 71 Sol. Jo. 963, P. C. 
TAYLOR & 
BARCLAYS BANK, Lrp. (1933), 77 Sol. Jo. 
"319. 

Add. Annotations :—Consd. 
sen, [1924] 1 Ch. 394. 
Rogers, [1925] 1 K. B. 14. 
Add. Annotation :—Refd. Brakspear v. Bar- 
ton, [1924] 2 K. B. 88. 

Add. Annotation :---Refd. Widnes Foundry 
(1925), Ltd. v. Cellulose Acetate Silk Co., 
[1931] 2 K. B. 393. 

Add. Annotation :—Retd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 

Add. Annotation :—Consd. Liddiard v. Wal- 
dron, [1933] 2 K. B. 319. 

Add. Annotation :—Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. 


Add. Annotation :—Refd. Unitcd States Ship- 
ping Board v. Strick, [1926] A. © 545. 

Add. Annotation :—Refd. Foscuolu Mango & 
Co. v. Stag Line, Ltd., [1931] 2 Ik. b. 48. 
Add. Annotation :—Consd. Re Ellwood, [1927] 
1 Ch. 455. 

Add. Annotation :—Refd. Wilston S.S. Co. v. 
Weir (1925), 31 Com. Cas. 111. 


Add. Annotations :—-Refd. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730; 
A.-G. v. Blackpool Corpn. (1928), 92 J.P. 50; 
Lazard Bros. & Co. v. Brooks (1932), 38 Com. 
Cas. 46. 


Schiller v. Peter- 
Refd. Phipps v. 





cnr ae aa mr RR 


d. Read now ** 815a I.” 


meaning of which they are naturally 7713 xxx. eld: the words 8iSa ii. ——-. ——.}—Held: evi- 
i tible. art oe ab bi virags ec “net proceeds ” “hid not mean ‘net | dence to show that a word waa used in 
‘2 santana Pea words are pe aie rofits.”’ Woe R. ane ages nee gare nahart ne in oO ee tte 

1920) 1 WwW 1 - at in whic was used in a preceding 
flexible to bear that interpretation. (rea 130 Man. L. R. 90.—CAN sentence, was rightly excluded.— 


The duty of the ct. is to find out the 
intention of eee executant from the 


to the 
document cannot be adii —Yusay | construed.—CaRLTON HOTE eri 
ae v. ALIBHOY (1938), Ll. L. R. 10 | GaRDINER, (1934) 4 D. L. a1 


671.—IND. CAN. 


778 xxxi. ——.}—An expression having 
no technical meaning in an agree 
between laymen should not ve okie’ 
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McDONALD v. HALIFAX CORPN. (1895), 
28 N. 5. R. (16 R. & G.) 84.—CAN. 
PART III. SECT. 3, SUB-8SECT. aa 


re ie UKIN 0, CEMors 


ment 


eee 


874 fi. 
(Sask.), [1927] 


Cases 969—1109. 


969. Add. Annotation :—Refd. Busby v. Avgherino, 
(1927) 2 Ch. 33. 

970. Add. Annotation :—Refd. Stockwell v. South- 

gate Corpn., [1936] 2 All E. R. 1343. 

975. Add. Annotation :—Refd. Stockwell v. South- 

gate Corpn., [1936] 2 All E. R. 1348. 


After this case add :— 


Age of parties to conveyance.]—See Law of 
Property Act, 1925 (c. 20), s. 205 (1) (ii). 

Add. Annotation :—Generally, Refd. Berners 
v. Fleming, {1925] Ch. 264. 

Add. Annotation :—As to (1) Refd. Re Sas- 
soon, I. R. Comrs. v. Raphael, Re Sassoon, 
I. R. Comrs. v. Ezra, (1933] Ch. 858. 

Add. Annotation :—Retd. Re Sassoon, I. R. 
Comrs. v. Raphael, He Sassoon, I. R. Comrs. 
v. Hizra, [1933] Ch. 858. 


1002. Add. Annotation :—Refd. Re Sassoon, I. R. 
Comrs. v. Raphael, Re Sassoon, I. R. Comrs. 
v. Hizra, [1933] Ch. 858. 

1007. Add. Annotation :—Refd. Lowther v. Clifford 
(1926), 95 L. J. K. B. 576. 

1015. Add. Annotation :.—Refd. Westminster Bank 
v. Hilton (1926), 136 L. T. 315. 

1028. Add. Annotations :—Consd. R. v. Kylsant 
(Lord), [1932] 1 K. B. 442. Refd. R. v. 
Bishirgian, R. v. Howeson, R. v. Hardy, 
[1936] 1 All E. R. 586. 

1082. Add. Annotation :—Refd. Callard v. Beeney, 
[1980] 1 K. B. 353. 

1062. Add. Annotation :—As to (1) Consd. Ellis 
v. Noakes, [1932] 2 Ch. 98, n 

1065. Add. Annotation :—Consd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 

1067. Add. Annotation :—Refd. Elder, Dempster 
v. Paterson, Zochonis, Griffiths Lewis Steam 


Navigation Co. v. Paterson, Zochonis, (1924] 
A. O. 522. 


Pe amaatkoamenaned 


976. 


981. 
988. 


991. 





aa 
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1075. Add. Annotation :—Refd. Eshelby v. Fede- 
eee puropeee Bank, Ltd. (1931), 101 L. J. 
. B. 245 


1076a. ——— -}—I do not see that a guarantor 
stands in any better position than any other 
contractor, & I do not see that this contract 
is to be construed in any different way from 
any other contract. . . . Itis to be construed 
with reasonable & proper strictness, as every 
other contract has to be construed (SwIFrt, J.). 
—ESHELBY v. FEDERATED EUROPEAN BANK, 
Lrp., [1932] 1 K. B. 254; on appeal, [1932] 
1K, B. 4238, C. A. 


1081. Add. Annotations :—Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. Mentd. 
Huntoon Co. v. Kolynos (Incorporated), 
[1930] 1 Ch. 528. 


1090. Add. Annotation :—Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 


1093. Add. Annotation :—Consd. Aldridge v. 
Wright (1929), 98 L. J. K. B. 582. 


1097. Add. Annotation :—Refd. Jardine v. A.- G. 
for Newfoundland (1932), 48 T. L. R. 199. 


1098. Add. Annotation :—Refd. Gregg v. Richards, 
[1926] Ch. 521. 

1099. Add. Annotation :—Refd. 
Wilson (1929), 141 L. T. 469. 


1106. Add. Annotation :—Refd. Gregg v. Richards, 
(1926] Ch. 521. 


1107. Add. Annotations :-——Refd. Gregg v. Richards, 
[1926] Ch. 521; Inland Revenue Comrs. v. 
Dalgety & Co. (1929), 98 L. J. K. B. 542; 
Diggins v. Forestal Land, Timber & Railways 
Co. #1930), 142 L. T. 509; I. RK. Comrs. v. 
Dalgety & Co., [1930] A. C. 527. 

1109. Add. Aygotitions :—Refd. Reed v. Page & 
East (1926), 42 T. L. R. 744; Svenssons 
(CO. Wilh.) Travaruaktiebolag v. Cliffe S.S. Co. 
(1931), 37 Com. Cas. 83. 





Humphery v. 


PART III. SECT. 8, SUB-SECT. 13,— 
B. (b). 


948 vi. .}—As soon as there is 
an adequate & sufficient definition, 
with convenient certainty, of what ig 
intended to pass by a deed, any sub- 
sequent orroneous addition will not 
vitiate 1t.—DARAPALE, ETO. v. NAZIR 
(1923), I. L. R. 50 Calo. 394.—IND, 


949 xvi. -}—WILSON », R., [1926] 
Exoh. O. R. 8,—OAN. 


PART III. SECT. 3, SUB-SECT. 14. 


951 hi. ——.}—PrRick BROTHERS & 
ee LrDee R., [1926] 3 D. L. R. 642. 








PART III. SEOT. 3, SUB-SECT. 15. 


Li. Crown granis.}—The doctrine 
of omnia presumuntur rile esse acta 
should oP ly in its fullest extent in 
respect to the compliance with statutory 
conditions in the obtaining of Crown 
granta for perce or pre-emption 
under the Land Act, &, though it 
may be shown in a proper case that 
aby peri » error or deception have 
in fact led to the issuance of such a 
grant, yet before it can be eee the 
Crown must be, at least, a party to the 
proceedings & the igsue will, in many 
Cases, suepend upon the attitude biker 
by he Crown. Pop aera PACIFIC 
Loiser Co. v. Saywarp, [1918] 
W.W. R771; a C. R. 273.—CAN 


PART III. SECT. 8, SUB-SECT. 16. 
ri. Grant of easement—Refer 
ence to plan—Plan omitted, 1—Held : 
where there was no plan, parol evidence 
was admissible to iden the land.— 








BANKS PENINSULA ELECTRIC POWER 
BOARD v, AKAROA BOROUGH COUNCIL, 
{1923} N. Z. L. R. 880.—N.Z. 


PART III. SECT. 3, SUB-SECT. 18.—A 


988 vi. —~—.}—-Where there ure two 
possible interpretations of a contract 
& one would lead to an obvious absur- 
dity or injustice, the other interpreta- 
tion is to be accepted.—THOMPSON v. 
NORTH BATTLEFORD, CAN. 1D.L. R. 
ae oa Ne W.R. 51 


rire Par te oRD & HARDY 
(ont ), “11026) 2D. 1. R. 749.—CAN, 


988 vill, ——.}+~-CANADIAN STEVE- 
DORING Co., LTD. v. Ronin LIne 8.8. 
Co., CANADIAN STEVEDORING Co., Ltn 
v. Seas SHIPPING Co. (B. Go) (1927) 

4D. L. R. 614; [1927] 2 
737. —CAN. 


PART III. SECT. 8, SUB-SECT. 21. 


b Award—Computation of 
hours worked. }—An award made by the 
Commonwealth Ct. of Conciliation & 
Arbitration between the Seaman’s 
Union & various res reeves of whom deft. 
60. waa one, provided in respect of 
deckhands that “the time taken for 
meals partaken while the vessel is 
Varna way shall not be included.’’ 

. co. in reckoning the hours worked 
ea ae employee claimed to deduct the 
time occu WP sal by him at meals while 
the vessel was in port:—Held: in 
the absence of a custom or usage to 
pial ase such a deduction, the maxim 

untus est exclusio alterius 
applied, & the ap was allowed.—— 
THE FEDERATED SEAMEN’S UNION OF 
AUSTRALASIA vt. THE HOON, CHANNEL 
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& pete STEAMSHIP Co., LTD., 
{1925} Tas. L. R. 1.—AUS. 


PART Ill. SECT. 4, SUB-SECT. 1. 





1144 x. Blanks in printed form 
not filled in. ]—Re DRMPREY & MIDLAND 
PC 8. Co., {1925} 4 D. L. R. 570.— 

1144 xi. -]}—CANADIAN COL- 





LIEHIES (DUNSMUIR), LTp. v. DunNs- 
MUIR, DUNSMOIR v. MacKENZIE (1911), 
18 B. C. R. §38.—CAN., 


1144 xii, —— Ut oes DAB Uv. 
RaM PRAgaD (1927), I. L. R. 49 All. 
680.—IND. 

1144 xiii. ———.J—Parol evidence ~ 
vary a written instrument rejecte 
although it was doubtful if it apctained 
all the agreement between arties. 
—cANs v. How (1862), 9 Gr. 372. 


-——C 


i, ———.}—WILLARD v. MCNAB 
as), 2 Gr. 601.— CAN. 


-+~-PaPINEAU v, GUARD 
asin, 2 Gr. 512.—CAN. 


——.J—McGILL v. McGLASHAN 
(851), 6 Gr. 324.—CAN, 


h iv. .}~-Held: under the cir- 
cumstances of this case, oral testimony 
was admissible. As both parties were 
admitting the existence of some con- 
tract for the erway of shares, parol 
evidence could adduced to deter: 
mine whether the transfer was con- 
ditional or unconditional & whether 
the shares were to be returned to the 
resp. & his associates = Fre been 
mere”, loaned.—S18s00 
Lrp. v. BL. as he F asers 8. C. R. 
193; 1D. L. R. 513.—OAN. 








1152. Add. Annotation :—Refd. MHvalfangersel- 
skapet Polaris Aktieselskap v. Unilever, Ltd., 
Hvalfangerselskapet Globus Aktieselskap v. 
Unilever. Ltd. (1933), 39 Com. Cas. 1 


1157a. J—ANON. (1849), 138 L. T. O. S. 825. 


1162. Add. Annotation :—Refd. Shipley Urban 
ape Council v. Bradford Corpn., [1936] Ch. 
7 


1171. Add. Citation :—109 L. T. 820. 


1172. Add. Annotation :—Refd. Shipley Urban 
Aeteee Council v. Bradford Corpn., [1936] 
Ch. 375. 


1175. Add. Annotation :—Refd. Tsang Chuen v. 
Li Po Kwai, [1932] A. C. 715. 


1177a. -|—Davis v. SYMONDS (1787), 1 Cox, 
Eq. Cas. 402; 29 BK. R. 1221. 


1185. Add. Annotation :—Reftd. Newsholme Bros. 
v. Road Transport & General Insce. Co., [1929] 
2K. B. 356. 


1192. Add. Annolation :—Refd. Kimber Coal Co. 
». Stone & Rolfe, [1926] A. C. 414. 


1205. Add. Annotations .—Consd. United States 
Shipping Board v. Bunge & Born (1924), 
41T. L. R.73. Refd. Frenkel v. MacAndrews, 








Vol. XVII.—Deeds. Cases 1152—1307. 


Stag Line, Ltd., [1931] 2 K. B. 48; The 
Torni, [1932] P. 27; The Njegos, [1936] 
P. 90; Reardon Smith Lines, Ltd. v. Black 
Sea & Baltic General Insurance Co., [1938] 
2 All E. R. 706. 


1228. Add. Annotation :—Refd. Reardon Smith 
Lines, Ltd. v. Black Sea & Baltic General 
Insurance Co., [1988] 2 All E. R. 706. 


1230. Add. Annotation :—Refd. Jacobs v. Batavia 
& General Plantations Trust (1924), 98 
L. J. Ch. 520. 


1235. Citations :—For the existing citations sub- 
stitute ‘‘ GREVILLE v. ATTKINS (1829), as 
reported in 4 Man. & Ry. K. B. 372 at p. 
379.”’ 

1237. Add. Annotation :—Refd. Re Gardner, Eilis 
v. Tillis, [1924] 2 Ch. 243. 


1248. Add. Annotation :—Refd. Jacobs v. Batavia 
& General Plantations Trust (1924), 93 
L. J. Ch. 520. 


1804. Add. Annotation :---Refd. Eldon (Lord) v. 
Ifedley Bros., [1935] 2 K. B. 1. 


1307. Add. Annotation :~—-Reftd. Ivalfangersel- 
skapet Polaris Aktieselskap v. Unilever, Ltd., 
Hvalfangerselskapet Globus Aktieselskap v. 


[1929] A. C. 546; 


1174 1. As to nature of transaction— 
Absoluie conveyance—Relationship of 
mortgagor d& mortgagee.|—Wheroe a 
registered fnstrument clearly shows a 
transaction between the parties to be 
a sale, oral evidence to show that it 
was intended to be a mtge is inadmis- 
sible in evidence.—MaunG SHWE PHOO 
v. MAUNG TUN SHIN (1927), I. L. R. 
5 Ran. 644.—IND. 


PART III. SECT. 4, SUB-SECT. 2. 


1176 xxviii. -+—Where parties 
to a contract have set out its terms & 
conditions in writing, which is pre- 
sumably intended to be a record of 
the transaction, the law does not per- 
mit the introduction of other terms by 
means of oral evidence.—STKINE vv. 
Cee [1923] 3 W. W. R. 493.— 








1176 xxix. -]}— Where an ori- 
ginal agreement has complied witn 
Stat. Frauds, evidence of an alleged 
parol variation of its terms is inadmis- 


sible.—HaLL v. GOLDSTONE, [1923] 
N. Z. L. R. 916.—N.Z. 

1176 xxx. -——.]—KAS vt. 
Cowan, [1925] 2 D. L. R. 42" 1925] 


2W. W. R. 186; 21 Alta. L. R. 366 3 
revag., [1923] 4 D. L. R. 491; (1923) 
3 W. W. R. 610.—CAN, 

1176 xxxi. .]—Defts. excepted 





to a declaration on the ground that 
pltf. could not vary the terms of a 
written deed of transfer by evidence 
of a prior agreement, unless or until he 
expressly claimed a cancelation, ratifi- 
cation, or reformation of the deed of 
transfer :-——Hield : the exception shou!d 
ve ae —-ADAM vo. JHAVARY (1925), 
L. R. 190.—S. AF. 


1176 xwxxii. ——.]—BARTEL v. BE- 
cen B.), [1926] 1 D. L. R. 1196.— 


1176 xxxiii. —-—.}—TYS0N v. ABER- 
CROMBIE (1888), 16 O. 98.—-CAN. 





1176 xxxiv. ‘ ©. PITT- 
MAN (1899), 8 Nfld. ie 170. —NFLD. 
1176 xxxv. -——.)— Where an 


agreement elgned by deft. was not 
accepted by pltf., & there was no 
memorandum ting of the agree- 
ment actually entered into between 
the parties :—Held: the rule pro- 
bibiting the introduction of oral 
evidence to vary the terms of a 


J.8. 


Foscolo Mango & Co. v. 


Unilever, I 





——. nn  pememmmmnent 








writing had no application.— DoRrY 
v. GRAY (1908), 42 N.S. R. 259.—CAN. 


1176 xxxvi. ——-.]—The rule of law 
that extrinsic evidence is not, in 
general, admissible to contradict, vary 
or explain written instrurnents, must 
be enforced in cases that fairly come 
within it.—- Forstan vw. UNION TRUST 
Co., LTp., [iv27' 5. C. R. 1.—CAN. 

1176 eexvil: ---—,}e-- KKEWATIN 
POWER Co. ». Knewatin FLOUR MILLS, 
Lrp., KrErwarxn owkR Co. v. 
LAKE OF THE Woops MILLING Co., 
1928) 1 D. L. R. 32; GIO. I R. 363; 
affd., [1929] 3 D. L.R.199; 68 O.L. l. 
667.—-CAN. 

1176 xxxviii. ———.J—LAKK OF THE 
Woops MILLING Co. v. VINCENT, (1928) 
2 D. L. R. 145.---CAN. 


1176 xxxix. w—-Sourcen§ RE- 
SEARCH BUREAU ». Fosrer, (13h) 2 
DL. R835; 2 M.P. 537. CAN, 


1189 i. -—-.])— Held: paro) evi- 
dence was not admissible to contradict 

a statement in a document as to owner: 
skip by showing that a wife, in sign- 
ing it, was acting as agent of her 
husband. —]KCATZMAN 0. OWNATHOME 
ReALTY Co., {1924) 1 D. . KR. 201 | 
(1924} S.C. BR. 18.—-CAN. 

1222 iv. ——~—.]--ADVANCE 








RUMELY TiHRESHER Co. v. MANSKE, 
(1920) 3 W. W. R. 78. —CAN. 
1228 ii. ares v. 


a a (1901), 33 N. 3. KR. 558.— 


PART III, SECT. 4, SUB-SECT. 3. 


1237 v. -}—When the ct. infers 
that a written document was not 
intended by the partics to contain the 
whole agreement, evidence of other 
terms not included in it may be given 
if they are not inconsistent with what 
is written. This intent must be sought 
in the conduct & language of the parties 
& the surrounding circumstances.— 

McGregor, (1924) 2 
L. R. 863; 2 W. W. R. 294; 20 
rite: L. R. 289.—CAN. 

1237 vi. ——1|.— Extrinsic evidence 
to add a oondition to a concluded 
contract :— Held: not admissible.— 
FORMAN 2. es TrusT Co. (Cau.), 
{1927] 1 ae L. R. 68.—CAN. 

1237 ——.}- BAKKER 
WINKLER, 71931) Ss. C. IR. 233; [1930] 
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Ltd. (1933), 39 Com. Cas. 1. 


te or ener ee en opie — ee re meprere ee enemrnenrnreneneet 


4D. L. 1.266: reveg., (1930) 1 D. ae 
557 3. S4 Alta. L. BR. 258; (1029) 3 
W.W.R.465 5 revsg., [1920] 4p. Lk. 
107.—-CAN. 

1237 «vili, -----.}---In a vendor's 
action for specitie performance of an 
agreeincnt for the sule of iand deft. 
ploaded (inter alia) that pltf. had repre- 
sented that the Jands in question 
included «& certain number of acres of 
irrigated land for which she held water 
rights, whereas the fact was that she 
know that the quantity of water sho 
was entitled to receive was sufficient. 
for only & part of said acreage. The 
formal agreement for salo made no 
refcrence to any of the lands as irrigated 
or to any water rights with respect to 
the land sold. It was contended, 
although the point had nefther been 
raised by the pleadings nor any amend- 
mont thereof sought, that the written 
agreement did uot contain all of the 
contract, but that the correspondence 
preceding the agreement should be 
treated as part of the contract :-— 
Held: thore was nothing in the present 
cuse to bring it within any of the 
exceptions to the rule that extrinsic 
evidence is not admissible to add to an 
agreement reduced to  writing.— 
WHITNEY v. MACLEAN, [1032] 1 W. W. 
R. 417; 26 Alta. L. R. 209,--CAN. 


PART III, SECT, 4, SUB-SECT. 4. 


e i. -}—-LIVELY v. SHURENA- 
CADIE LUMBER Co., [1931] 1 D. L. It. 
085.—CAN, 


1265 xix. ----- —~---]---A latent defect 
In a grant cannot be remedied by parol 
evidence. In order to correct an error 
In the descriptive part of a grant by 
parol evidence, the evidence must be 
such as to leave no doubt of the 
intention of the grantor.— BRENNOCK 
v. FRASER (1853), 2 N. 8. Kt. (James), 
178.—CAN. 


PART Ill. SECT. 4, SUB-SECT. 5.—A. 


m i. -}— Held; oral evidence 
was admissible to explain the sur- 
rounding circumstances.— SCHECTER v. 
SCHNIER, SCHNIER Dv. SCHECTER (Man.), 
pat) 3. D. lL. R. 1167; [1927] 3 
W. W. R.111.—CAN. 


coer 6 








v. Mavvanp 


c i. ERRON 
(Alta.), [1927] 4D. rd R. Bie >; (1927] 


2 W.W. R. 768; 5 §1928) 12D.L.R. 
858 ; [1928] 8. C. OAN. 
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Cases 1807a—1526. ENGLISH AND EMPIRE 


1807a. -}—The ct., though in construing a 
document it is entitled to be put in possession 
of the circumstances in which it was exe- 
cuted, is not entitled to receive evidence for 
the heel ge of contradicting a document 
which is unambiguous (RUSSELL, J.).— 
DAVInS v. POWELL DUFFRYN STEAM COAL 
Co., [1920] W. N. 114; affd. (1921), 91 
L. J. Ch. 40, C. A. 


1822. Add. Annotation :—Refd. N peor v. 
Triton Insce. (1924), 41 T. L. R. 168. 


1825. Add. Annotation :—Refd. Eldon (Lord) v. 
Hedley Bros., [1985] 2 K. B. 1. 


1827. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. | 


1329a. ———- ———.]—-Parol evidence is admissible 
to show that a party to a written agreement 
to purchase entered into it as agent to 
another.—MARSTON v. Roe d. Fox (1838), 
8 Ad. & El. 14; 2 Nev. & P. K. B. 504; Will. 
Woll. & Dav. 712; 8 L. J. Hx. 293; 112 
BK. R. 742, Hx. Ch. 
Annotati :—Consd. Israel] v, Rodon (1839), 2 Moo. P. C. C. 
51. Refd, Matson v. Magrath (1849), 1 Rob. Eecl. 680, 
1888. Add. Annotation :—Refd. Callard v. Beeney, 
[1980] 1 K. B. 3538. 


1864. Add. Annotations :—Consd. Boot v. Uttoxeter 
U. D. C. (1924), 88 J. P. 118. Refd. Hillas 
& Ovo. v. Arcos, Ltd. (19382), 147 L. T. 503; 
Hvalfangerselskapet Polaris Aktieselskap v. 
Unilever, Ltd., Hvalfangerselskapet Globus 





Akticselskap v. Unilever, Ltd. (1933), 39 
Com. Cas. 1. 
1888. Add. Annotation :—Consd. Stumbles_ v. 


Whitley (1929), 46 T. L. R. 37. 

1886. Add. Annotations :—Consd. livalfangersel- 
skapet Polaris Aktieselskap v. Unilever, Ltd., 
Iivalfangerselskapet Globus Aktieselskap v. 
Unilever, Ltd. (1933), 39 Com. Cas. 1. Refd. 





Hillas & Co. v. Arcos, Ltd. (1932), 147 L. T. 
503. 
PART III. SECT. 4, SUB-SECT. 6.—B. TH 
1341 xifi. ———.}—Lrewis & SILIs 
v. HuaHus (1906), 13 B. OC. R. 228.— & iii. 
CAN. ‘6 
1841 xiv. ./—An agreement for the business . . 





the sale of land was evidenced by a | Wil & 


receipt, which did not specify the land : 

—Held: parol evidence was adamussible, 
in an action for specific performance 
of the agreement, toshow ee was 


in-trade °*’ 


©. MARINE INSURANOE Co. 
(1837), - 4 Nfld. L. R. 173.—NFLD. 

“* Stock-in-trade.”’}—By a 
cantent in writing applts. sold to resp. 
- including the good- 
stock-in-trade in connection 
therewith ”’ :—Held: the word ‘‘ 
might in certain circum- 
stances mean something more than 
merchandise, & evidence was therefore 
admissible to explain its meaning.—- 


Digest SUPPLEMENT. 


1401. Add. Annotation: — Roefd. 
Tucker, [1924] 2 Ch. 440. 


1418. Add. Annotation :—Refd. Hvalfangersel- 
skapet Polaris Aktieselskap v. Unilever, Ltd., 
Hvalfangerselskapet Globus Aktieselskap v. 
Unilever, Ltd. (1933), 39 Com. Cas. 1. 

1424. Add. Annotation :—Refd. Adelaide Electric 
Supply Co. v. Prudential Assurance Co., [1934] 
A. ©. 122. 

1480. Add. Annotation :—Refd. Portofino Tank 
Steamer Owners v. Berlin Derunaptha (1934), 
39 Com. Cas. 330. 

1448. Add. Annotation :—Refd. Marbé v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

1451. Add. Annotation :—Refd. Reading Trust v. 
Spero (1929), 46 T. L. R. 117. 


1459. Add. Annotations:—Refd. fn the Estale of 
Musgrove, Davis v. Mayhew, [1927] P. 264; 
Smith v. Thompson (1931), 146 L. T. 14. 

1469. Add. Annotation :—Distd. Crediton Gas Co. 
v. Crediton U. C., [1928] Ch. 447. 

1471. Citations :—For the existing citations read 

" **MILDMAY’S CASE (1684), 1 Co. Rep. 175 a; 
Jenk. 247 ; 76 E. R. 379; sub nom. MILDMAY v. 
: STANDISH, Cro. Eliz. 34; Moore, K. B, 144.” 


1485. Add. Annotation :—Retd. Bird v. I. R. 
Oomrs. (1924), 12 Tax Oas. 785. 


1513. Add. Annotations :—Refd. Michael v. Phillips 
(1923),130 L. T. 142; Hawkesworth v. Turner 
(1930), 46 T. L. R. 389. 


1515. Add. Annotations :—Refd. Coleridge-Taylor 
v. Novello & Co., [1938] Ch. 608; Knight 
Sugar Co. v. Alberta Railway & Irrigation 
Co., [1938] 1 All EK. R. 266. 

1516. Add. Annotations :—Consd. Lawrence v. 
Cassel, [1930] 2 K. B. 83. Refd. Knight 
Sugar Co. v. Alberta Railway & Irrigation 
Co., [1938] 1 All FE. R. 266. 


1526. Add. Annotation :—Refd. Coleridge-Taylor 
v. Novello & Co., [1938] Ch. 608. 


Sherwood v. 


seal, for the sale for a certain sum of 
all his right, title, share & interest in 
u certain business, evidence is inadmis- 
sible to prove & prior verbal a or ene 
for the sale of the goodwill of the 
business for a sum in addition to the 
amount so specified in the written 
agreement. In this case the prior 
collateral agreement was not interfered 
with by the subsequent written agree- 
It was a parol condition on 


stock- 


ment. 


the subject-matter. Baxrer LLO 5 which the written airriee: depended. 
(B. io iy (1913), 21 W. L. Rt. at 5 KAJEE Bros. vy. Moosa (1930), 51 ase 3 8 Sg. : 
R. 764; 2 W. W.R. 786. —CAN. N. L. R. 273.—S. AF (2 Oi as. oa (1868), 6 Ss. R 

Sat ecune: —Held : parol evidence | PART HI. SECT. 4, SUB-SECT. 8.—A. 1508 vii, ———_ ——-.}As_ between 


waa admissible, to show what an 
account referred to in an agreement 
was, & to indentify such account.— 
DES mere vw. GLENCROSS (1850), 12 
N. B. R. (1 Han.) 105.—CAN, 


PART III. SECT. 4, SUB-SEOCT. 7. 
i. ** Right of way clearing.’’}— 
Held : extrinsic evidence was properly 
adinitted to show that amongst railway oO. 
contractors, & in railway construction 


13896 x. —-— 


1396 xi. ——— 








doctrine of contemporanea expositio is 
applied, speaking generally, only where 
the contract is ambiguous.—MYERS v. 
UNION NATURAL Gas Co. (1922), 53 
QO.L.R.8 N. 


CANADIAN NORTHERN 
OTrawa, [1924] 4 Db. lL. FR. 
L. R. 153.—CAN. 


the actual parties to an outright 
conveyance a contelmporaneous oral 

ement to allow repurchase cannot 
be proved, but if the party who alleges 
the contemporaneous oral agreement 
was not actually a party to the con- 
—— Re | veyance, although the conveyance was 

& | given on his behalf, he can prove that 
6q | there was such an agree 
Mi v. MaUNG AUNG DUN 
I. L. R. 6 Ran. 376.—IND. 


.]— The 





eenrnggeee eene. —_—_— 


Ry. ent.—Ma 


Co. 
1217; (1928), 


work, tho above words had acquired 
a special & technical Sar ear & applied 
to land requiring to be cleared & 


not es the full area of the right of wa 
—LAINE 2. a 1914), 3 
N. B. R. 173.—-CAN 


ae —— ‘* Wood cutting voyage.’ J— 
Where an insurance policy contained 
an exeepion that t Pp was not 
covered if lost Shon on a 
wood outting voyage, the ct. refused 
to allow parol evidence to be "given in 
explanation of the word ‘* wood.’— 


PART IIL. SECT. 4, SUB-SECT. 11.—D. 


st. To prove dntssttte + D consideration 
—Hvidence tnadmissib. DAUPHINEE 
oe SUP RIWER (1984): 57 N.S. R. 506.— 


« (&). 

1496 iv. ——— —-—.]}—AVERBACH : 
Bioom & DWORKIN (Can.), (1927) $ 
D. L. R. 721.—CAN. 

1509 vi. ——— —-—-.}+-Where a party 
enters into awritten agreement, under 
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PART III. cca ‘one 11.— 


1529 ii. -}~Held: the trial 
Judge had been in error in construing 
a deed in the light of antecedent corre- 
spondence between the parties, it 
being well settled that even a formal 
antecedent contract cannot be looked 
at to contro] the terms of a conveyance. 
—Wapbia v. SECRETARY OF STATE FOR 
Hi (1928), L. R. 56 Ind. App. 51.— 








1584. Add. Annotation :—Refd. Smith, jtlose v. 
Bamberger (1928), 97 L. J. K. B. 725. 


15387. Add. Annotation :—-Consd. Jacobs v. Batavia 
oP ies Plantations Trust, [1924] 2 Ch. 
3 


1562. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


1576. Add. Annotations :—Folid. Miller v. Cannon 
Hill Estates, Ltd., [1931] 2 K. B. 113. Refd. 
Collins v. Hopkins, [1923] 2 K. B. 617; 
Jameson v. Kinmell Bay Land Co. (1931), 
47T. L. R. 410. 


1576a. ——— —— Condition of houses on building 
estate.|—A representation by builders in 
conversation with a prospective buyer, that 
all houses on the estate are of the best 
material & workmanship, may amount to a 
warranty collateral to a subsequent formal 
contract, for breach of which an action will 
lie. MILLER v. CANNON Hin Estates, LTD., 


[1931] 2 K. B. 113; 100 L. J. K. B. 740; 
144 L. T. 567; 75 Sol. Jo. 155. 

Annotations :—-Consd. Hosking v Woodham, [1938] 1 All 

EK. R. 692. Refd. Perry «. Sharon, [1937] 4 All I. R. 390, 


1582. Add. Annotatiors: —-Consd. Jacobs v. 
Batavia & General Plantations Trust (1924), 
93 L. J. Ch. 520. Refd. Michael v. Phillips 
(1923), 130 L. T. 142. 


1588. Add. Annotations :—Folld. Jameson vv. 
Kinmell Bay Land Co. (1931), 47 T. L. R. 
593. Consd. Jacobs v. Batavia & General 
Plantations Trust (1924), 98 L. J. Ch. 520. 
Refd. Michael v. Phillips (1923), 130 L. T. 
142; Hodges v. Jones, [1935] Ch. 657, 


1588a. —-— Sale of land—Agreement to consiruct | 


road.]—An estate co., by their agent, orany | 
promised an intending purchaser of a build- ; 


ing plot that a road, marked on a plan shown 
to him & giving access to the plot, would be 
constructed by them & be ready for use 
within a reasonable time. Relying on this 
promise, the purchaser entered into a written 
agreement to purchase, & the plot was duly 
conveyed to him :—Held: the oral promise 
did not form part of the contract to purchase, 
but was a separate contract, & that evidence 
of its terms could be given without contra- 
vening the rule that parol evidence may not 
be given to vary the provisions of a written 
. agreement.—JAMESON v. KINMELL Bay LAND 
Co., Lp. (1981), 47 T. L. R. 693, C. A. 
Annotation :—Refd. Hodges v. Jones, [1935] Ch. 657. 


a collatera) oral agreeinent to show 
that a deed is in fact. founded on 
a valuable Oe ao ae on v, 
i ama {1924] N. 


PART III. sea 3 oP paeeoeees 11.— | consideration.}—Regard may be had to 


ae ote 


hi at a ghey vw. JOHNBON, 
[1923] 4 178; 32 B.C. RR. 


L. R. 
495 ; 11923} 3 W. W. R. 913.—CAN. 


h ii. Contemporary oral agree- 
ment acted on by parties.}—In an action 
for none of prin a are on Priioe maton 
payment o oe Cc according e 
wiltten of &® mtge.:—Held: 
an pete ment that payment 
would not oe exacted until a subse- | prey, eee 
quent date cone te Pee eaterd: W. R. 674.—C AN 
— JOHNSON : Ltp. 
PAGRITIDE. Ge D. L. R. 985 ; 
(1923) 2 W. W. Berea 


mi, —— gage.) — Dic v. 
SouWLaTE Gao Mitty 3 D. T R. 
894.— CAN. 


PART Ill, SECT, 4, SUB-GECT. 11.— 
1878 1. Evidence admissible—Proof of 





mi. -—— 


Frauds :—Held 





tten.—Co 


q i. 





complete agreement was contained in 
a written contract & it satisfied Stat. 
: an oral arrangement 
as to remuneration was 
collutera] aereenien nt.—-PERRY v. 
.L. R. 1280; 3 W. 





m if. 

ct. ators that a written document was 
not intended by the parties to contain 
the whole agreement, evidence of other 
terms not included in it may Le given 
if they are not inconsistent with what 
is NNORS ©. MoOGREGOR, 
(1924)2 D. L. R. 86; 

20 Alta. L. R. 289.—CAN. 


—~ ——.}—The rule that 


Vol. XVII.—Deeds. Cases 1534-—1678a. 


1591. Add. Annotation :—Refd. Re Sassoon, I. R. 
Comrs. v. Raphael, Re Sassoon, I. R. Comrs. 
v. Ezra, [1933] Ch. 858. 


1607. Add. Annotations :—Consd. United States 
Shipping Board v. Bunge y Born Limitada 
Sociedad (1925), 134 L. T. 803; Velston Tile 
Co. v. Winget, Ltd., [1936] 3 All I. R. 473. 
Refd. Cunard S.S. Co. v. Buerger (1926), 135 
L. T. 494; Frenkel » McAndrews & Co., 
[1929] A. C. 545; Kaufmann v. British 
Surety Insce. Co. (1929), 45 T. L. R. 399; Stag 
Line, Ltd. v. Foscolo Mango & Co. (1931), 
48 T. L. R. 127; Connolly Shaw, Ltd. v. 
Nordenfjeldske S.S. Co. (1934), 50 T. L. R. 
418; North & South Insurance Corpn., Ltd. 
v, National Provincial Bank, Ltd., [1486] 1 
K. B. 328; Reardon Smith Lines, td. v 
Black Sea & Baltic General Insurance Co., 
[1938] 2 All KH. R. 706. 


1622a. Deed of separation. ]}—Articles of separation 
between John Wright Henniker Wilson & 
Mary Wright Henniker Wilson, his wife, 
provided that all the rents, taxes, & other 
outgoings in respect of certain estates, which 
were originally the property of the latter, 
should be paid by the former up to a day 
named, & that, after that day, they should 
be paid by Mary Wright Tlenniker Wilson, 
& that John Wright Henniker Wilson should 
be indemnified therefrom, & from all the 
present debts & liabilitics of the said John 
Wright Henniker Wilson:--Held: as the 
words in italics made the clause inconsistent 
with & repugnant to itself, they ought to be 
disregarded.—WILSON v. WHuS0N (1847), 15 
Sim. 487; 11 Jur. 340; G0 EE. R. 708. 


1628. Add. Annotation :-—Consd. Jacobs v. Batavia 
& General Plantations Trust (1924), 93 
L. J. Ch. 520. 


44552. Add. Annotation :-—-Refd. Re Carnarvon’'s 
Chesterfield S. K., Ze Carnarvon’s Highclere 
S. EK. (1926), 70 Sol. Jo. 977. 

1660. Add. Annotation :---Refd. Re Sassoon, I. KR. 
Comrs. v. Raphael, te Sassoon, I. #. Comrs. 
v. Ezra, [19383] Ch. 858. 


1675. Add. Annotalions :— Refd. Kixcess Insce. v. 
Mathews (1925), 31 Com. Cas. 48; Gurney 
v. Grimmer (1932), 38 Com. Cas, 7. 


1678a. Printed words deleted.}|—-Words deleted in 
a printed form of mercantile contract are 
to be treated as if they had not formed part 
of the printed contract’ they cannot be used 
to construe added words.—SAS8SUON (M. A.) 


a ace ne re re a LL re 0 renner 


evidence of a collateral oral contract is 
admissible although the principal con- 
tract ig in writing Is subject at least to 


one definite imitation, viz., though the 

’ -L. Bt. 260.— | collateral contract must inevitably, it 
seems, add to the written contract it 

——--,}—-Where a | must not vary it in the sense of being 


inconsistent with, or contradictory of, 
the written contract.—LYSNAR  v. 
NATIONAL BANK OF NEW ZEALAND, 
a separate LTD., {1935) 1 W. W. R. 625.—N.Z. 
Es- 
PART: III. SECT. 5, SUB-SECT. 1. 
fi. .}-—Parties to a written 
-}—When the contract are not bound by ite punctua- 


tion.—WALKER v. BOTHWELL, [1931) 
App. D. 70.—S. AF. 





PART III. SECT. 5, SUB-SECT. 4. 





rf. Meaning to worda given 
2 W.W. R. 2943 | though de aetna construction Janty. } 
eas EMPBEY & MIDLAND L. & 


“19081 4D. L. R. 570.-—CAN, 
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Cases 1678a- 1787. 





& Sons, Lrp. v. INTERNATIONAL BANKING 
Corpn., [1927] A. O. 711; 96L. J. P. C. 153; 
137 L. T. 601, P. O. 


17385a. Incorporation of guarantee asia haces 





Plitfs., a ship-repairing co., requiring a new 
intermediate pressure cylinder for the engines 
of a steamer which they had contracted to 
repair, obtained a quotation from defts., 
marine engineers. At the head of defts.’ 

letter was a printed notice, ‘‘ All offers are 
subject to our usual strike & guarantee 
clauses, accidents, etc.’’ Pltfs. ordered the 
cylinder, but after it had been delivered & 
fitted it was found to be defective. A new 
cylinder was subsequently supplied by defts., 
but owing to the delay pltfs. were not able 
to complete the repairs in accordance with 
their contract with the shipowners & had to 
pay them damages. In an action to recover 
the amount of the damages defts. alleged 
that the contract for the supply of the 
cylinder was made subject to ** our usual ”’ 
guarantee clause & that their guarantee 
clause provided (inter alia) that ‘‘ the con- 
tractors shall not in any case be liable for 
any detention of the vessel or othcr conse- 
quential damages howsoever arising ’’ :— 
Held: as it was not clear what guarantee 
clause was incorporated, since the clause 
suggested by defts. was the clause in their 
ubual engine agreement which was drawn to 
meet the case of engines bein s supplied to a 
shipowner & not to meet such a case as the 
present, & as it was not proved that defts. 
had made it clear that they intended to 
limit their liability, pltfs. were entitled to 
recover.—ALISON (J. GORDON) & Co., Lin. 
v. WALLSEND SLIPWAY & ENGINEERING Cu., 
LTp. (1927), 43 T. L. R. 323, C. A. 


1736a. Letter from town clerk—Reference to 


resolution of corporation to pay _ costs.]-—~ 
The chief clerk of a hospital conducted by 
deft. corpn. wrote a letter to the proper 
quarter in respect of the conduct of the 
steward of the hospital, as a result’ of which 
the steward was dismissed. The steward 
thereupon brought an action for libel against 
the chicf clerk, who approached certain 
solrs. with a view to their acting for him. 
The chief clerk was not in a position to pay 
the costs of an action. The solrs. reecived 
a letter from the town clerk of deft. corpn. 
in the following terms: ‘' As T understand 
that you are acting for [the chief clerk] in 
this action, I beg to inform you that the Town 
Council . confirmed the recommendation 
of the health committee .. . to assist [the 





PART III. SECT. 6. 
——~.}-The date mentioned 


1787a. 


Pe ee a ee ee A A RF RN eaten MeN at erent Rt TR oe 


uncertain, if its application appears | PART III. SECT. 9, SUB-SECT. 1.—A. 
from the context. —AVERBACH t. ri. poner Registration of statutory 


ti. ‘ 
in a deed is not conclusive, & the actual a 7ON. ey mh (Can.), (19271 3 | memorial.|—By a deed of 1917 rep 


date of the execution may be shown.— 
Dor d. CONNEL v. DICKINSON (1869), 
12 N. B. R. (1 Han.) 456.—OAN. 


ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


chief clerk] in paying ot contributing to his 
costs in defending the action.’’ Shortly 
before the trial of the action, upon the advice 
of counsel, & after consulting the town clerk, 
a settlement was effected, the chief clerk 
consenting to judgment against him with 
costs & undertaking to withdraw his allega- 
tions :—-Held: the terms of the letter were 
not too vague to be enforced & there was a 
contract by the corpn. to pay the whole of the 
solrs.’ costs, or such part thereof as was not 
obtainable elsewhere, & the fact that the 
action was settled did not relieve the corpn. 
from its liability.—-ARMSTRONG, TAYLOR & 
WHITTAKER v. OLDHAM CORPN., [1937] 2 
All E. R. 577. 


.]—Testator directed that unless a 
beneficiary of his residuary estate settled 
other property of his on the lines of the settle- 
ment of testator’s residue, such beneficiar 

should forfeit any interest under the will. 
A settlement was made by a beneficiary 
reciting his intention to settle his property 
on the same trusts as the trusts of the settled 
share of residue, but the operative part did 
not do so:—Held: it was not possible to 
imply words in the unambiguous operative 
part of the settlement so as to make it have 
the effect which, according to the recitals, 
was intended. The settlement was therefore 
void, the beneficiary had taken no interest. in 
the residue, & estate duty which had been 
paid on the subsequent death of the bene- 
ficiary, in the belief that he had in fact taken 
an interest, was repayable by the Crown.— 
INLAND REVENUE COMRS. v. JAPHAEL, 
INLAND REVENUE Comrs. v. Ezra, [1935] 
A. C. 96; 651 T. L. R. 1523; sub nom. Re 
SASSOON, INLAND REVENUE COMRS.  v. 
RAPHAEL, Re SASSOON, INLAND REVENUE 
COMRS. v. a 104 L. J. Ch. 24; 152 L. T. 
217, H. 





Annotation : eer Shipley Urban. District Council v. 
Bradford Corpn., [1935}) W. N. 


1740. Add. Annotation : = Ral “Re Sassoon, I. R. 


Comrs. v. Raphael, Re Sassoon, I. 2. Comrs. 
v. izra, [1933] Ch. 858. 


1744. Add. Annotations :—Consd. I. R. Comrs. v. 


Raphael, I. R. Comrs. v. Kzra, [19385] A. C. 
96. Refd. Re Griffiths, Jones v. Jenkins, 
[1926] Ch. 1007; Lazard Bros. & Co. v. 
Brooks (1932), 37 Com. Cas. 224. 


1745. Add. Annotation :—Consd. I. R. Comrs. v. 


Raphael, I. R. Comrs. v. Ezra, [1935] A. C. 96. 


1787. Add. Annotation :—Refd. Shipley Urban 


District Council v. Bradford Corpn., [1936] 
Ch. 375. 


oP RT A A SN RN 


assigned lcasehold premises in, Hong 
Kong to A. & B. as joint tenants, the 
been sold to them for $16,000 the 
receipt of which was acknowledged. 


PART III. SECT. eee 1.— | deed state that the property had 
A. a 


PART III. Ete | iataeae 1.— 





f Such other part 
as may from oe 2 de be required. }—-- 
RENE v. CARLI PORT BREWING 
& MALTING Co., Taso = D.L. R. $81; 
638 O. L. R. 582. 





PART III. SECT. 7, SUB-SECT. 2 


w. “' Et cetera.’’}—The phrase “ ef 
eclera’’ does not render a contract 


1787 1. General rule.}—If both the 
recitala & the operative part of a deed 
are clear & unambiguous, but are in- 
consistent with each ot. pad, the opera- 
tive part must pepe To eo v. 


CHIN CHONG (1924), 1 . 3 Ran. 
53.—-IND. 
1738 vii. -}—A deed is effective 





if the operative part is clear, although 
the recitals are incorrect.—SkKov LUM- 
BER Co. t. CLARK, [1932] 3 D. L. R. 
780.—-CAN. 
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The deed was registered under the 
Hong Kong Land Registration Ordi- 
nance, 1844, with a memoria] which, as 
required by ‘the Ordinance, was verified 
on oath & gave full particulars of the 
deed, including the receipt. In 1929 
B. mortgaged @ half interest in the 
property to applt. as security for an 
advance of $ 5,000: the mtge. was 
registered under the Ordinance. Before 
the advance was made, applt.’s solr. 
inspected the registered memorial of 


1818. Add. Annotation :—Refd. Tsang Chuen v. 
Li Po Kwai, [1932] A. C. 715. 





SuB-SECT. 2 (Vol. XVII., p. 372). 


NoTE.—Conveyancing Act, 1881 (c. 41), 8. 55, is 
now replaced by Law of Property Act, 1925 (c. 20), 


s. 68. 


1826. Add. Annotation :—Consd. Tsang Chuen v. 
Li Po Kwai, [1932] A. C. 715. 

1865. For cross-reference before this case, See, 
now, Law of Property Act, 1925 (c. 20), s. 62. 

1869a. ——— Curtliage, garden & adjoining close.] 
ANON. (1531), Bro. N. OC. 86; 73 E. R. 885. 

1871. Add. Annotation :—Consd. Trim v. Stur- 
minster R. D. C., [1938] 2 All E. R. 168. 


1892. Add. Annotations :—Refd. 
Western National Omnibus Co., [1934] Ch. 


V ol. av i1.— Deeds. 


561 ; 


vases 1L8L5—Z#lvo. 


Warwickshire Coal Co. v. Coventry 


Corpn., [1934] Ch. 488. 
1902. After this case add :— 


Reservation operates immediately.]—See Law 
of Property Act, 1925 (c. 20), s. 65 (1), (2). 

1913. Add. Annotation :-—-Apprvd. Public Trustee 
v. Lancaster Duchy, [1927] 1 K. B. 516. 


1980. After this case add :— 


-———-.]}—See, now, Law of Property Act, 1925 


(c. 20), s. 63. 





Todrick vv. 


1944. Add. Annotation :~-Refd. Cadogan (Karl) v. 
Guinness, [1936] Ch. 515. 

1944a. Limitation to commence after existing 
lease—Lease void.J—A conveyance which is 
limited to commence after an existing lease 
takes effect presently, if that lease is void.— 
BLACKMORE v. CUMBERFORD (1680), 1 Freem. 
K. B. 527; 89 EB. R. 395. 


Part IV.—-Covenants and Provisoes. 


2006. Add. Annotation :—Refd. Flexman v. Cor- 


bett, [1930] 1 Ch. 672. 


2011. Add. Annotation :—Refd. Saunders-Jacobs 
v. Yates, [1933] 2 K. B. 240. 
2096. Add. Annotation :—Refd. Greer v. Kettle, 


[1938] A. C. 156. 





wee. 


the deed of 1917, but he did not demand 
production of the original. 3B., un- 
known to applt. or his solr., was a son 
of resp. Resp. brought an action 
claiming to be entitled to the property 
freed from the mtge. By his evidence, 
which the cts. in Hong Kong accepted 
as reliable after an objection to its 
admissibility, resp. stated that the 
name A. was an alias for himself, that 
there was no consideration for the deed 
of 1917, & that it had remained in his 
possession, no beneficial interest being 
ntended ‘to be conveyed to his son 
B.:--Held: the action failed, both 
because resp.’8 evidence was in- 
admissible to contradict the plain 
rms of the deed, & because the 
‘egistered memorial eovep ped resp. 
Tom alleging a trust; having regard 
O the full particulars contained in the 
statutory memorial, there was no 
jegligence in not having required pro- 
duction of the deed itself.—Tsana 
OSHUEN v. LI Po Kwat, [1932] A. C. 
715; 101 L. J. P. ©. 193; 148 L. T. 
44.—HONG KONG. 


?ART HI. SECT. 10, SUB-SECT. 1.—D. 
_t i. —-—.}—-DAVISON v. BENJAMIN 
jBTh), 9N.S. R. (3 G. & O.) 474.— 





2ART III. SECT. 10, SUB-SECT. 1.—E. 


1840 fi, —— -_}—In case of 
20nflict the description in the text of a 
Tant of land when clear & un- 
ambiguous must prevail over the 





2111. Add. Annotation :—-Refd. Wise v. Whitburn, 


[1924] 1 Ch. 460. 


2181. Add. Annotation :-—Consd. Everett v. QGrif- 


fiths, [1924] 1 K. B. 941. 


2163. Add. Annotation :—-Refd. Leeming v. Jones 


(1929), 141 L. T. 472. 


en ee 








diagram attacbed to the grant.— 


UNION Qoev ov. LOVEMORE, [1930] 
App. D, 12.--5. AF. 
1844 ii, ~—---- -----—.1—Pltf. held a 


certificate of indofeszidle title to lots 
1 & 2, part of the north-east quarter 
of a certain section ci land, & the 
Crown grant to his predecessor tu title 
described the land by reference to a 
plan annexed & numbered the north- 
east quarter of said section. Deft.’s 
title was us purchaser under the grantee 
from the Crown of land, also described 
in the grant by reference to a plan 
annexed & numbered the south-east 
quarter of the same section. Neither 
quarter was afull quarter section, & the 
plans showed that pltf.’s land had for 
its southerly boundary a certain creek 
& that said creek was the northerly 
boundary of deft.’s land. t'itf. claimed 
a small pom of land in possession of 
deft. which extended into the creck & 
north of the quarter-scction line :— 
Held: while the quarter sections were 
referred to in words in the deeds, yet 
on the true construction of them it was 
clear that the plans were to govern.—~ 
Kipp v. Simpson, [1928] 4 D. 1. 2. 
421: [1928} 3 W. W. Ri. 331.—CAN. 

1844 iii. —-— Grant of ease- 
ment.]—-BROWN v. NORBURY, [1931] 2 
W. W. RK. 863; 4 D. L. ht. 5073 25 
Alta. L. R. 591.-—CAN. 


PART III. SECT. 10, SUB-SECT. 2.—D. 
1877 fi. ——.J—Where a contract 
for the sale of land resta in /fiert, the 
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purchaser, ff the quantity be con- 
sidvcrably less than it was stated, will 
be entitled to an abatement, although 
the agreement contuins the words 
“more or loss ’’ or ** by estimation.’’-- 
Murrny v. Hon, Er egetal DLL. Kh. 
693; G4 O. L. ht. 354.—CAN. 


1880 ji. Adil. 
O. L. R. 253.”" 


cilalion “afjd., 23 


PART IV. SECT. 1, SUB-SECT, 2.—A. 


1990 i. General riule.j)—-Cts. always 
conatrue clauses {n deeds as covenants 
rather than conditions if they reason- 
ably do xo.—WoOLFR v. Crorr (N. 8.) 
(1911), 9 K. L. R. 402.— CAN. 


PART IV. BE 1 aaa 9.— 
b. revsd. 10 1. L. kt. 137. 


PART VII. SECT. 8, SUB-SECT. 3. 


sb. Jnserlion of consideration. )—The 
alteration, without authority from the 
promisors, of the sealed iustrurment in 
question herein, by the insertion of 4 
certain statement of consideration :-— 
Held: not to have beeu merely a case 
of the writing into the document of 
the intended consideration, but to 
have constituted a substitution of 
another contract. for the original 
contract. &, therefore, to have nullified 
the deed.— NYKIFoRrUK & NYKIFORUK 
v. CONROY, {1931} 1 W. W. R. 522; 2 
D.L. kh. 407; 25 8. L. RR. 265.—-CAN. 


Cases 1—20a. 


1. 


17a. 


ENGLISH AND Emprre Diaest SUPPLEMENT. 


DEPENDENCIES. 


IncLUDING DoMINIoNS, DEPENDENCIES, COLONIES AND BRITISH POSSESSIONS. 


Part 1.—In General. 


After this case add ‘‘ See, now, Statute of 
Westminster, 1931 (c. 4), s. 11.” 


Add. Annotation :—Refd. Sobhuza II. v. 
Miller, [1926] A. C. 518. 


Right of Crown to legislate for protectorate— 
Notwithstanding grant of territory within 
protectorate. |—The legislative authority over 
the territory of a Crown Protectorate beiongs 
to the Crown & is controllable only by the 
Imperial Parliament. 

Under the Foreign Jurisdiction Act, 1890 
(c. 37), the prerogative power of legislation 
in respect of Protectorates is exercised by 
Orders in Council, & these Orders have 
statutory effect. A grant of Jand in a Pro- 
tectorate by the Crown is an executive & 
‘not a legislative act, & cannot by itself 
impose a fetter on the legislative power of 
the Crown. Where therefore by a subsequent 
Order in Council the Crown has exercised 
legislative powers in respect of the land 
previously granted, the legislative power so 
exercised is valid. The doctrine of deroga- 
tion from grant cannot be applied in the case 
of a grant by the Crown so as to deprive it of 
its paramount right to legislate for the Pro- 
tectorate in which the subject of the grant is 
situate. The Crown cannot renounce or 
fetter its legislative authority by the mere 
fact that in the exercise of its prerogative it 
makes a grant of land within the territory 
over which the legislative authority exists.— 
NORTH CHARTERLAND EXPLORATION Co. 
(1910), Lip. v. R., [1931] 1 Ch. 169; 99 L. J. 
Ch. 483; 143 L. T. 623; 46 T. L. R. 566. 


Add. Annotations :—As to (1) Consd. Abeyese- 
kera v. Jayatilake (1931), 146 L. T. 193; 
Sammut v. Strickland, [1988] 3 All E. R. 
603. As to (6) Distd. North Charterland 


Part I1.—Colonial and 


Order imposing liability to penalty—Power to 
make action void—Ceylon.}—An Order in 
Council of 1923 made provision as to the 
Legislative Council in Ceylon, but reserved 
to His Majesty power to revoke, alter or 
amend the Order. Applt., as common 
informer, brought an action to recover 
penalties under the Order from resp., who he 
alleged had sat and voted after his seat had 
become vacant under its provisions by reason 
of his having a pecuniary interest in a con- 
tract with the Govt. In 1928, after the 
action had been brought, but before its trial, 
an amending Order in Council was made 
providing that the action should be dis- 
missed; it also amended the Order of 1923 
so as to except the office held by the: respon- 
dent from its operation :—Held: the Order 


“és 


10a. 


13. 


Exploration Co. (1910) v. R. (1930), 99 
L. J. Ch. 483. 

Add. Annotation :—Refd. Sobhuza II. v. 
Miller, [1926] A. C. 518. 

—— -~——,]—An extension of British juris- 
diction in a British protectorate by Orders 
in Council may be referred to an exercise of 
power by an act of State, unchallengeable in 
any British ct., or to statutory powers given 
by Foreign Jurisdiction Act, 1890 (c. 37), 
under which the jurisdiction acquired by the 
Crown in a protected country is indistinguish- 
able in legal effect from that acquired by 
conquest. ‘The Crown cannot, except by 
statute, deprive itself of freedom to make 
Orders in Council, even such as are incon- 
sistent with previous Orders. 

Before the conquest & annexation of the 
South African Republic Swaziland was an 
independent native State, treated as a pro- 
tected dependency of that Republic, by 
which it was administered under a Con- 
vention made in 1894 between Great Britain 
& the Republic. The Convention provided 
for the preservation of native law, & the 
agricultural & grazing rights of the natives. 
the annexation did not extend to Swaziland. 
Subsequently under Orders in Council certain 
lands in Swaziland were expropriated to the 
Crown, to the extinguishment of the use & 
occupation of them by natives under native 
law, certain lands being allotted exclusively 
to the natives :—-Held : the Orders in Council 
were effective, even if they were not within 
the powers recognised by the Convention.— 
SoBHUZA II. v. MILLER, [1926] A. C. 518; 95 
L. J. P.C. 187; 185 L. T. 216; 42 T. L. R. 
446, P. C, 

Add. Annotation: — Refd. Netherlands, 
American Steam Navigation Co. v. Pro- 
curator-General (1925), 42 T. L. R. 81. 


Dominion Government. 


20a. 
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of 1928 was valid, having regard to the power 
reserved by the Order of 1923, & was an 
effective defence to the action, although it 
was retrospective in its operation.—ABEYESE- 
KERA v. JAYATILAKE, [1923] A. C. 260; 101 
L. J. P. C. 40; 146 L. T. 193. 48 T. L. R. 
71; 75 Sol. Jo. 884, P. C. 


Power of expropriation in mandated territory. ] 
—By the Mandate for Palestine, dated July 
24, 1922, the Council of the League of Nations, 
acting under art. 22 of the Covenant of the 
League, entrusted to Great Britain the 
administration of Palestine. Art. 2 of the 
Mandate provided that Great Britain should 
be responsible for ‘‘ safeguarding the civil 
& religious rights of the inhabitants of 
Palestine irrespective of race & religion.” 


sl. Order in Councti—Revocabdility.]} 
—An Order in Council is an act of the 
Crown & can always be revoked.— 


PART II. SECT. 2, SUB-SECT. 1.—A. 


In 1923 an Order in Council authorised the 
High Comr. for Palestine to promulgate such 
ordinances as might be necessary for the 
peace, good ordes, & government of the 
country, & were not inconsistent with the 
Mandate. The High Comr. promulgated an 
ordinance expropriating certain springs for 
the purpose of supplying water to Jerusalem, 
with certain provisions for compensation 
In an action by the owners of the springs the 
Supreme Ct., sitting as a ct. of first instance, 
held that the ordinance was ultra vires, on 
the ground that it was inconsistent with the 
Mandate in that the provisions for compen- 
sation were inadequate. Special leave to 
appeal was granted, aJl questions of juris- 
diction being left open. An Order in Council 
had made provision for appeals to the Privy 
Council, but only from orders of the Supreme 
Ct. sitting as a Ct. of Appeal :—Held: (1) 
the appeal was competent, since the juris- 
diction under the Mandate was jurisdiction 
in a foreign country within the description in 
the preamble to Foreign Jurisdiction Act, 
1890 (c. 37); (2) it was the right & duty of 
the ct. to consider whether the ordinance was 
consistent with the: Mandate, but art. 2 had 
been misconstrued, & the ordinance was 
valid ; (3) art. 2 did not mean that in every 
case of expropriation for a public purpose 
full compensation must be given. Natural 
justice required that in the absence of ex- 
ceptional circumstances, fair provision should 
be made for compensation, but that depended 
not upon civil right, but upon the principles 
of sound administration, & it was not within 


PART II. SECT. 1. 


v. OTTAWA ELECTRIC Ry. 


, Co., 
3]1D. L. R. 695.—CAN. 


me eee eee ee 


Vol. XVIL—Dependencies. 


23. 


24a. 


General purporting tc act under Act 
35 of 1922, 8. 5, issued two proclama- 
tions, the first fixing a: exchange duty 
for asbestos cement shects imported 
from Belgium & the second confining 
the first to certain chea 
asbestos sheets :—Held: the proclama- 
tions were intra vires the Governor- 


Cases 20a-——24a. 


the province of the ct. to consider whether 
an ordinance was within those principles. 
Further, the ordinance did make adequate 
provision for compensation.—_J ERUSALEM- 
JAFFA DISTRICT GOVERNOR v. SULEIMAN 
MuRRA, [1926] A. CO. 321; 95 L. J. P. C. 46; 
134 L. T. 609; 42 T. L. R. 299, P. C. 


Add. Annotation :—Consd. A.-G. «. G. S. & 
W. Ry. of Ireland, [1925] A. C. 754. 


Grant of proprietary right in river— 
Canada.|—By letters patent issued by the 
Lieutenant-Governor of Quebec in 1910 under 
Companies Act of that province, applt. co. 
was incorporated for the purpose of carrying 
on the business of producers of electricity, & 
with power to construct & maintain dams in 
a river of the province within certain limits, 
after having acquired from the riparian pro- 
prietors the properties necessary for that 
purpose. In 1923 applts. not having then 
constructed any works, the provincial Govt. 
granted to resps. a lease of the water power 
& bed of the river within limits Which over- 
lapped those referred to in applts.’ letters 
patent. Applts. brought an action against 
resps., claiming a declaration that applts. 
had a vested right in the river to construct 
dams, & an injunction :-—Held: the action 
failed, since the letters patent contained no 
grant of a proprietary right in, or power to 
take possession of, any part of the river or 
its bed.—UNITED MANUFACTURING Co. v. 
St. MAURICE PowEr Co., [1926] A. C. 708: 
95L.J.P.C. 149; 1385 L. 7.389; 42 7... RR. 
495, P.C, 
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before it for decislon.— 


pers comin 
) %. (1930), 1. L. R. 1% Lah. 


ES RAJ v. 
26.—-IND. 

p (p. 420) ii. ------- ————,]---The 
High Ct. has power, on application for 
habeas corpus, to fuquire into the legality 
of sentences passed by the military 
authorities unless such acts were 





er kinds of 


sp. Duty to accept advice of Executive 
Council— Decision by Governor-General 
in Council.J—Where a statute directs 
that a matter shal] ne decided by tho 
Governor-General in Council, the 
Governor-General is bound to accept 
the advice of the Executive Council, 
there being no discretion in the 
Governor-General personally, & there 
is no legal] duty upon him to peruse 
documents placed before him & make 
up his mind upon them.—ScHIERUOUT 
ee ee eT [1927] App. D. 





oO (p. 418) i. Power of disallow- 
ance.J|—-The powcr to disallow pro- 
vincial legislation, vested in the 


Governor-General in Council by sect. 90 
of the British North America Act, 
1867, is still a subsisting power, Its 
exercise is not subject to anv limita- 
tions or restrictions, save that the 
power shall be exercised within the 
prescribed period of one vear after 
the receipt of an authentic copy of tho 
Act by the Governor-General. The 
fact that, as is the practice in some 
provinces, the Lieutenant-Governor 
agsents to a Bill in the name, not of 
the Governor-General but of His 
Majesty, does not impair the legal 
Validity of his assent, nor does it affect 
the said power of disallowance vested 
in the Governor-General in Council.-— 
Re DISBALLOWANCE & RESERVATION 
POWERS REFERENOE, [1938] 8. C. R. 
12; 2D. L. R. 8.—OAN. 


t(p. 419) i. —— Proclamation fixing 
importation duties.}—The Governor- 


General. — CuatomMs CoMR. v. AIRTON 
Oe Co., LTD., [1926] App. D. 1.— 


t(p. 420) i. —— No liability to enter- 
tain.J—There is no legal obligation 
upon a Lieutenant-Governor, flowing 
from his aeons as such, to enter- 
tain socially; & no implied contract 
exists between bim & the Crown, by 
reason of his appointment & the taking 
of the oath of office, from which flows 
any obligation with respect to ex pendi- 
tures for social entertaininents. Such 
expenditures are voluntary, & the 
failure to so entertain could not be 
a cause for removal or dismissal.— 
Re LIEUTENANT-GOVERNORS SALARY, 
(1931! Ex. C. R. 232.—CAN. 


p (p. 420) 1. Government of 
India Act, 1910, 8. 72——State of ** emer- 
gency.”"J\—The power of legislation by 
Ordinance, conferred by 8s. 72 of 
Government of India Act, on the 
Governor-General, is subject to three- 
fold restrictions. There must be an 
“emergency ” to justify the exercise 
of the power; the power can only be 
exercised for the peace & good 
government of British India or any 
part, thereof; the Ordinance must not 

o beyond the power of the Indian 
gislature to make laws. There 
being nothing in the language of sect. 72 
to indicate that the Governor-General’s 
opinion on the points referred to above 
is to be taken as final, the initial pre- 





sumption is that a ct. of law will have. 


jurisdiction to go into such matters 
if it becomes necessary to do so, in 
order to determine any question pro- 
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validated by a Bill of Indemnity ; but 
held, on account of an Ordinance pro- 
mulgated by the Governor-General 
validating the sentences, the ct. could 
not question their raat Under 
Government of India Act, 1010, 8. 72, 
the Governor-Genora! 1s the sole judge 
of the existence of the cmergency, & 
all cts. can do is to inquire whether 
there was evidence upon which tho 
Governor-General might reasonably 
conclude that an cmergeney existed.-——- 
EMPEROR v. CHANAPPA SHANTIRAPPA 
(1930), I. L. R. 55 Bom. 263.—IND. 


p (p. 420) ili. —— --— —----,}-—In 
proceedings under an Ordinance pro- 
mulgated by the Governor-General 
under Government of India Act, 1915, 
a. 72, it cannot be disputed that an 
emergency existed & that the Ordinance 
is one for the peace & good government 
of British India, ag those are matters 
of which the Governor-General is the 
sole judge.— BHAGAT SINGH v. CROWN 
(1931), 1. L. R. 12 Lah. 280.—IND. 


sb. Invalidity of Ordinance when 
re. nt to Commonwealth § Act.jJ-~ 
Held : the Governor-Gencral in Council 
could not confer upon the Federal 
Capital Commission the powers con- 
tained in the eaten & Services 
Ordinance by recourse to sect. 12 of 
Seat of Government (Administration) 
Act, 1910, as the Ordinance was repug- 
nant to the provisions of Seat of 
Government Administration Act, 
1924-28.—FEDERAL CAPITAL MMIS- 
SION v. LARISTAN BUILDING & INVEST- 
MENT Co. PROPRIETARY, LTD. (1929), 
2 C. L. R. 5842.—AUS, 


Cases 25—52c. 


25. 


Sita. 


31b. 


eR A RE ter PY UA A 


PART II. SECT. 2, SUB-SECT. 2. 

sr. Harecutive 
able to pending proceedings. |-~J udgment, 
having been postpone 
against assessment to land tax pen 
calculation of the amount due, a new 
regulation was 
to calculation :—Held: this regulation 
was inapplicable.—SENDALL v. LAND 


Tax 


O. L. R. 653, 684.—AUS. 
st. ——.}— Tho 


refer 


Add the following para. :— 


If a governor of a colony has the authority 
of the ordinary, he has no power to commit 
a churchwarden who refuses to account, he 
ought to proceed upon a citation, & must 
excommunicate. 


Authority to promulgate Ordinance under 
Government of India Act, 1915, s. 72— 
Validity of Ordinance. ] 
an Ordinance promulgated 
General under the Government of India Act, 
1915, 8. 72, which authorises him in cases of 
emergency to promulgate Ordinances for the 
peace & good government of British India, it 
cannot be disputed that an emergency existed 
& that the Ordinance is one for the peace & 
good government of British India. 
are matters of which the Governor-General 
is sole judge; he is not bound to give any 
reasons for promulgating an Ordinance under 
the sect. An 
constituting a special tribunal for the trial 
of a Criminal case is not invalid in that it 
deprives the accused of the right of appeal to 
the High Ct. which they would otherwise 
have had.—BHAGAT SINGH v. KING EMPEROR 
(1931), 58 L. Rt. Ind. App. 169, P. C. 





Authority to promulgate Berar Alienated 
Villages 192 Tenancy Law, 1.]—Dlaving 
bard to Foreign Jurisdiction Act, 1890 (c. 57), 
s. 1, & the authority dc egated to the 
Governor-General in Council by the Indian 
(Foreign Jurisdiction) 
Governor-General in Council had power to 
promulgate the Berar Alienated Villages 
Tenancy Law, 1921, relating to territory of 
I].U1. the Nizam leased in perpetuity to the 
British Govt. The said Law of 1921 is not 
void under sect. 12 of the Act of 1890 so far 
as it is repugnant to the Waste Land Rules, 
1865 (Berar), because the Acts, Orders & 
Regulations referred to in that sect. are Acts, 
Orders & Regulations applying to British 
subjects & do not include the said rules of 
1865, which did not purport so to apply. 
Further, the said rules of 1865 were merely 
administrative orders. The Law of 1921, so 
promulgated, accordingly operates as a 
legislative Act, & effectively interferes with 
rights in property held under leases granted 

ursuant to the rules of 1865.—DATTATRAYA 

RISHNA RAO KANE v. SECRETARY OF STATE 
FOR INDIA (19380), 57 L. R. Ind. App. 318, 


P.C. 








regulation—Inapplic- 


in an appeal 
ng 


yromuigated relating 


FeDERsAG QOomr, (1911), 12 


Board of Trade 


to matters ejus generis as 1922, 


8ic. 


34. 
47, 

In proceedings under 

y the Governor- L. T. 256. 

52a. 

Those 

Ordinance so promulgated 

number. 

re- 
52b. 

Order, 1902, the 
52¢. 


ENGLISH AND Empree Dicest SUPPLEMENT. 


Power to deport—Construction of Deposed 
Chiefs Removal Ordinance (Nigeria). |— 
ESHUGBAYI ELEKO v. NIGERIA GOVERNMENT 
(ADMINISTERING OFFICER), No. 284a, post. 
For ** (1774)”’ read ** (1775)”’. 


Add. Annotation :—Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 

Add. Annotations :—Consd. Spigelman v. 
Hocken, Goldblatt v. Hocken (1933), 150 
Refd. Robinson v. South Aus- 
tralia State (No. 2), [1931] A. C. 704. 
Legislative Council of Nova Scotia—Appoint- 
mbént to.}] — The Lieutenant-Governor of 
Nova Scotia, acting by & with the advice of 
the Executive Council of Nova Scotia, has 
power to appoint in the name of the Crown 
so many members of the Legislative Council 
of Nova Scotia that the total number would 
(a) exceed twenty-one or (b) exceed the total 
number at the union mentioned in British 
North America Act, 1867 (c. 3), 8. 88. The 
membership of the Council is not limited in 
The tenure of office of members 
of the Council appointed before May 7, 1925, 
is during the pleasure of His Majesty the 
King, represented in that behalf by the 
Lieutenant-Governor of Nova Scotia acting 
by & with the advice of the Executive Council 
of Nova Scotia.—A.-G. FOR NOvA SCOTIA v. 
Nova Scotia LEGISLATIVE CoUNCIL, [1928] 
A. O. 107; 97 L. J. P. C. 27; 188 L. T. 114; 
44T. L. R. 13; 71 Sol. Jo. 864, P. CG. 

—— Membership of—Tenure of office.]|— 
A.-G, For Nova Scotia v. Nova SCOTIA 
LEGISLATIVE CoUNCIL, No. 52a, ante. 


Canadian Senate—Membership of—Who are 


qualified persons—Women.]—(1) The words 
‘qualified persons’’ in British North 
America Act, 1867 (c. 3), s. 24, include women, 
& therefore women are eligible for membership 
of the Senate of Canada. 

(2) The provisions of British North 
America Act, 1867 (c. 3), enacting a con- 
stitution for Canada should not be given a 
narrow & technical construction, but a 
large & liberal interpretation, so that the 
Dominion to a great extent, but within 
certain fixed limits, may be mistress in her 
own house, as the Provinces to a great extent, 


_ but within certain fixed limits, are mistresses 


Annotation :-—As 
[1935] A. C. 500 


er post facto authority.J—An Appro- 
priation Act of the Commonwealth 
Parliament appropriating money to- 
wards payment in respect of an agree- 
ment made by the Executive Govern- 
ment on behalf of the Commonwealth sl. 
& which without Parliamentary autho- 
rity would be invalid, does not validate 
that agreement.—COMMONWEALTII v. 
COLONIAL AMMUNITION Co. (1924), 34 
C. L. R. 198.—AUS. 


sz. «cimendment of legislation—Vali- 


(Cinematograph Films) Regulations, | dity.|—Legislation cannot be amended 
1932, are wltra vires of the Governor- | merely by Order in Council. 

General in Council, since the words | fure, the Order in Council herein which 
‘(in any other manner whatsoever’ | purported without statutory authority 
in Board of Trade Act, 1919, 8. 26 (1), | to amend Judicature Act, R. S. 


was invalid & of no effect.— 


in theirs.—EDWARDS v. A.-G. FOR CANADA, 
[1980] A. C. 124; 99 L. J. P. C. 27; 142 
L. T.98; 46 T. L. R.4: 73 Sol. Jo. 711, P. C. 
to (2) Apld. British Coal Corpn. v. h., 





Act.}}+-The Imperial Parliament alone 


can suspend the above Act.—Ive 
BLANSHAY (Que.) (1918), 24 R. de J. 
578.—CAN, 


Disqualified member voting — 
Liability to penalties.|—S Con- 
stitution Act, R. 8S. B. C., 1924 (ec. 45), 
imposes but one penalty for each day 
on which a disqualified person sits & 
votes as a member of the Legislative 
Assembly, there is but one cause of 
action for each such day, & where an 
action {s brought on such cause of 
action that penalty. if recovered, 
belongs to pltf. therein, who thereb 

attaches or appropriates it, to himself. 
Such action, even though dismissed, is 


Tbhere- 


Ass 


those in the preceding aphs, 
which deal with unfair trading. ER. 
RIDGK wv. GIRLING-BUTCBER, [1933] 
N. 24. L. R. 646.—-N.Z. 

sw. Contract by execulive—Effeci of 


STEEN vt. WALLACR, [1937] 3 W. W. R. 
654; 7 FF. L. J. (Can.) 259.—CAN. 


PART II. SECT. 3, SUB-SECT. 2.—A. 
sf. Cannot suspend Habeas Corpus 
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a bar to a subsequent action for the 
same penalty, unless such prior action 


was collusive.—KEENE wv. COLLEY, 
[1925)4D. L. R. 229; (1925)3 W. W.R. 
250.—CAN. 


56a. 


PART II. SECT. 3, SUB-SECT. 2.—B. 


59 


Dominion 
espe to an imperial Act, effect 


rept 
will 


far as th 
7 Q. Le. 


(1881 








Future exercise—Cannot be fettered.]— 
Acting within the constitution, the legislature 
of a self-governing Colony or State is supreme, 
& no act of the executive Govt. can fetter 
in any legal sense the future exercise of its 
powers, or give to any person a title other 
than such as could be conferred under exist- 
ing legislation. ; 

When New South Wales Constitution Act, 
1855, was enacted, Garden Island, in Port 
Jackson, was part of the waste lands of the 
Crown, the entire management & control 
of which were vested by sect. 2 of that Act 
in the legislature of the Colony. By notices 
published in 1865 & 1866, pursuant to Crown 
Lands Alienation Act, 1861 (N.S.W.), the 
island was dedicated as a naval depot. 
It continued to be so used by the Imperial 
naval authorities until 1913, but since that 
date it had been occupied by the Common- 
wealth naval authorities for the use of the 
naval forces which it provided & maintained. 
An Imperial Order in Council made in 1899 
under Colonial Fortifications Act, 
recited an agreement by which the Govern- 
ment of New South Wales were to erect 
buildings & carry “ut works, partly on Garden 
Island, & the Imperial Government agreed 
that when the buildings & works were com- 
pleted & the sites ‘‘ conveyed, granted, or 
dedicated in perpetuity for the use of Her 
Majesty’s navy in the same way as Garden 
Island had been,” the Imperial Government 
would surrender certain lands which were not 
within 1855 Act, 8. 2; the Order then, in 
consideration of the agreement, vested the 
lands in the Government of New Souti: Weles. 
In 1923 the Minister administering tte 
Crown Lands Consolidation Act, [18 
(N.S.W.), acting under sect. 25 of that Act, 
revoked the dedication of Garden Island :— 
Held: the recital in the Order in Council 
of 1899 did not preclude the Minister from 
revoking the dedication in the manner 
provided by the Act of 1913, & the revocation 
was effectual under sect. 25 of that Act, 
although the notice did not state the manner 
in which it was proposed to deal with the 
island. Judgment of the High Ct. affirmed, 
subject to the declaration made, that resp. 
State was entitled to possession of Garden 
Island, being varied to a declaration, in the 


--—When an Act of the 
Parliament is in part 


iv. 





given to its enactments in so | AUF 


—Re THE RAREWELL 
R. 380.—CAN. 


Vol. XVU.—Dependencies. Cases 56a—9la. 


2 ae a ee ERNE ae tetera earns tH 


to the provisions of Merchant ee Rage 
Acts, 1894-1906, is to the exten 
such repugnancy void & inoperative. 
——UNION STEAMSHIP Co. oF N. ZG t. 
COMMONWEALTH 
C. L. HK. 130.-—AUS. 


PART II. SECT. 8, SUB-SECT. 2.—C. 


(1925), 


words of Crown Lands Consolidation Act,1913, 
s. 25, that by virtue of the revocation the 
island had become Crown lands within that 
Act, & liable to be dealt with in accordance 
therewith.—AUSTRALIA COMMONWRALTH Uv. 
NEw SoutH WALES STATE, [1020] A. C. 481 ; 
98 een C.81; 140 L. T. 887; 45 T. L. R. 
216, P. C. 


-~.J—See, now, Statute of Westminster, 
FOR IrRIsH FREE 


~}—-BRITISH COAL CorPN. v. I., No. 





——.]—See, now, Statute of Westminster, 


fo (1) Refd. The 


Add. Annotations :—Consd. Toronto Electric 
Comrs. v. Snider, [1925} A. ©. 3906; Croft v. 
Dunphy (1932), 48 T. L. KR. 652. Apld. 
British Coal Corpn. v. h., [19385] A. C. 500. 
Principle of construction of British North 
America Act, 1867 (c. 3).|--—- IF pWarpbs v. A.-G. 
Ye, cite. 


Add. Annotation :-—Consd. British Coal Corpn. 


60. After this case add :— 
1931 (c. 4), 8. 2. 

60a. —-—.]—-Moorre v. A.-G. 
Srate, No. 447a, post. 

60b. 
447b, post. 

66. After this case add :— 
1931 (c. 4), s. 3. 

68. Add. Annotation :—As 
Fagernes, [1927] P. 3Ll. 

90. 

1877, 

90a. 
FOR CANADA, No. 

91. 
v. R., [1935] A. C. 500, 

91a. 


Enactment preventing King in Council] from 
granting leave to appeal --Criminal case. |— 
Sect. 1025 of the Criminal Code of Canada, if 
& so far as it is intended to prevent the JXing 
in Council from giving effective leave to 
appeal against an order of a Canadian ct. in 
@ criminal case, is invalid. The legislative 
authority of the Parliament of Canada as to 
criminal law & procedure, under British 
North America Act, 1867 (c. 3), 8. OI, Is 
confined to action te be taken in Cannda. 
Further, an enactment) annulling the royal 
prerogative to grant special leave to appeal 
would be inconsistent with Judicial Com- 
mittee Acts, 1833 (c. 41) & 1844 (c. 69), & 
would be invalid under Colonial Laws 
Validity Act, 1865 (c. 63), 8. 2. The royal 
assent to the Criminal Code could not give 
validity to an enactment which was void by 
Imperial statute; exclusion of the pre- 


me ee ree re cept ee 


64 vii, ~--- © «= --.]~Thero is a 
presumption that Parliament does not 
design its statutes to of ‘rate on its 
subjects beyond the territorial limits 
of the Union, in the absence of any 
contrary intention, express or implied. 
—WILILSHIN v. WILSHTIN (1036), N. 2. 
289.---S. AF. 


of 


36 


_ 59 v. Transfer of schools— Ry Educa- 
tion Act (Northern Ireland), 1923 (c. 21) 
—Whether repugnant to Government of 
Ireland Act, 1920 es 67).J—Education 
Act (Northern Ireland), 1923 (ce. 21), 
which relates to the transfer of schools, 
is not void under Govt. of Ireland Act, 
1920, c. 67, 8. 5.—LONDONDERRY 
CouNnTY CoUNCIL v. M‘GLADE, [1929] 
N. I. 47.—IR. 


60 i. Nffect of Colonial Laws Validity 
Act, 1865 (c. 63)—IJnvalidity of Navi- 
gation Act, 1912-1920 (Auws.).}-——The 
Navigation Act, 1912-1920, is a colonial 
law within the nee operation 
of sect. 2 of Colonial ws Validity 
Act, 1865, & therefore any provision 


in the former Act or in regulations 
made thereunder which is repugnant 


64 vi. ——-— ——- Armlication to shin 
tn foreign port.)—An award made under 
the authority of the Industrial Con- 
ciliation & Arbitration Act, 1905, 

pEperune to regulate the relations 
hatwoen he employers & employees 
on a New Zealand ship in a foreign 
port is valid & not too widely expressed. 

The words of sect. 53 of the Constitu- 
tion Act are wide enough to include 
by implication the power for the New 
Zealand legislature to pass laws for 
the control of its eipping: If the 
legislature had not such power the 

eace, order, & good government of 

‘ew Zealand would be serlously im- 
aired (STOUT, C.J.).—te AWARD OF 

JELLINGTON Cooks & STEWARDS 
wey (1906), 26 N. Z L. HR. 394.— 
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PART Il. SECT. 3, SUB-SECT. 4.— 
A. (8). 


sn. Pecital in preamble to private Act 
—IMN ffect of j--A recital in the preumble 
to a special private Act enacted by the 
Parliament of Canada is pot such 4 
declaration as that contemplated by 
B. N. A. Act, 1867, 8. 92 (10) (e), in 
order to bring the subjcet-matter of 
the legislation within the jurisdiction 
of Parliament.—HEWSON v. ONTARIO 
Power Co, (1905), 36 3. C. R. 596.— 
C 


sp. Incidental subjects tneluded.|— 
BENNETT v. QUEBEC FHARMACEUTICAL 
ABSOCN. (1881), 1 D. C. A. 336; 2 
Cart. 250.—CAN. 
33* 


Cases 91a---101. 


rogative could be accomplished only by an 
Imperial] statute. 

According to the well-settled practice of 
the Judicial Committee His Majesty is 
advised to intervene in a criminal case only 
if it is shown that, by a disregard of the 
power of legal process, or by some violation 
of natural justice, or otherwise, substantial 
& grave injustice has been done. 

Applt. was convicted in Alberta of an 
offence under Govt. Liquor Control Act of 
Alberta, which did not incorporate sect. 1025 
of the Criminal Code of Canada, & of an 
offence under Canada Temperance Act, 
R. S. Can., 1906 (c. 152). For each offence 
he was sentenced to a fine, & in default 
imprisonment. The Supreme Ct. of Alberta, 
rejecting contentions as to the construction 
& invalidity of the materia] sects., affirmed 
the convictions, but gave leave to appeal 
to the Privy Council. The Crown peti- 
tioned the Judicial Committee to quash the 
appeals as incompetent, having regard to 
sect. 1025. Applt. petitioned for special 
leave to appeal. The petitions were heard 
with the appeals :—Held: (1) each appeal 
was in a “ criminal case’’ to which sect. 
1025 applied, so far as it was valid; (2) 
in the absence of argument to the con- 
trary, sect. 1025 prevented the Appellate 
Div. from giving effective leave to appeal : 
(3) sect. 1025 did not exclude the prerogative 
right to give leave to appea’'; (4) the cases 
were clearly not within the category of the 
exceptional cases in which special leave to 
appeal was advised in a crimital matter.— 
NADAN v. ht., [1926] A. C. 462; 95 L. J. P. C. 
114 ; as L. T. 706; 42 T. L. R. 856; 28 

Sox, C. C. 167, P. C. 


Annotations . ae to (3) Folld. Chung Chuck ». R., [1930] 


98, 


Annotation :—Consd. Toronto (City) Corpn. v. R., 
A. Cc. 98. 
98a. —— 


ENGLISH AND Emprre Dicest SuppLEMENT. 


[1925] A. C. Ae Proprietary Articles Trade 
Assocn. v. A.-G for Canada, [1931] A.C. 310; 
Refd. A.-G. for ‘Canada v. A.-G. for Ontario, 
[1937] A. C. 326. 

For the paragraph in the original volume 
substitute the following paragraph :— 


Bona vacantia—Right of Crown in right of 


province.|}—Bona vacantia are ‘ royalties ”’ 
within British North America Act, 1867 
(c. 3), s. 109, & accordingly belong to the 
aM a in which they are situate or arise, 
not to the Dominion. The word “ royal- 
ties” is used in the sect. as the equivalent 
of jura regalia. Its meaning is not limited 
by its association with the words ‘* lands, 
mines, minerals.’’—R. v. A.-G. oF BRITISH 
CoLumBiA, [1924] A. O. 213; 98 L. J. P. C. 
76; 1830 L. T. 281; 40 T. L. R. 18; 68 
Sol. Jo. 138, P. C. 
[1932] 





-|—(1) Land in Alberta granted 
by the Crown either before or after Sept. 1, 
1905, when Alberta Act, 1905 (c. 3 Dom.), 
came into force, in the absence of heirs, 
escheats to the Crown in the right of the 
Dominion. 

(2) Effect of Land Titles Act, 1894 (c. 28, 
Dom.), & Land Titles Act, 1906 (Alta.). 

(3) Meaning of ‘ royalties’? in Alberta 
Act, s. 21. 

(4) Bona vacantia in Alberta belong to the 
Crown in the right of the provizce. The 
effect of Alberta Act, 8. 8, was to place the 
Province of Alberta in the same position in 
regard to property as the provinces previously 
constituted save so far as the Act provided 
otherwise, either expressly or by reasonable 
implication 

(56) Ultimate Heir Act, R. S. A., 1922 


2A, 
Geer ver ae, na a iy ere eee A igadi (c. 144), is ultra vires so far as it purported 
1 All Wi. R. 936, to affect real property.—A.-G. FOR ALBERTA 
91b. —-—- —-—.]—Bxuitish CoAL Oorpn. v. R., v, A.-G, FOR CANADA, [1928] A. C. 475; 97 
No. 447b, post. L. J. P. CO. 106; 189 L. T. 582; 44 T. L. R. 
51, P. C. 
94. Add. Annolation :—Refd. Croft v. Dunphy eons 
(1932), 48 T. L. R. 652. Sar Re ie Ae Peace Re Natura) Resources 
96. Add. Annotations :—Apld. British Coal Corpn. 99.. Add. Annotation :—As to (2) Refd. A.-G. for 
v. K., [1935] A. C. 500. Refd. Lord’s Day Canada v. A.-G. for British Columbia (1929), 
Alliance of Canada v. A.-G. for Manitoba, 46 T. L. R. 1. 
[1925] A. C. 384; Ae Aeronautics in Canada 104. Add. Annotations :—Consd. Toronto Electric 
(Regulation & Control of), [1982] A. C. 54. Comrs. v. Snider, [1925] A. C. 396. Refd. 
97. Add. Annotations :—Apld. A.-G. for Ontario A.-G. for Ontario v. Reciprocal Insurers, 


98 1. Bona vacantia—-Right of Crown 


v. Reciprocal Insurers, [1924] A. C. 828. 
Distd. Toronto Electric Comrs. v. Snider, 


“« Royalties"? — British 


[1924] A. C. 328; Gallagher v. Lynn, [1937] 
3 All KE. R. 598; Shannon v. Lower Mainland 


North the Governor in Council.—Htrsc#H v. 


in right of Dominion—Saskatchewan.] 
—In 1916, H. domiciled in the pro- 
vince of S. died, leaving no heirs or 
other persons logally entitled to his 
estate. Both the ominion & the 
provinces claimed the estate as bona 
vacantia iy right of escheat :—Held: 


as the province of 8. was not at the 


date of ita ostablishment owner of the 
lands, nor had any vested rights in 
any duties or revenues in respect to 
the lands from which the province was 
carved, differing in this respect from 
the original provinces of Confedera- 
tion, B. N. A. Aot, 88. 102, 109 did not 
apply, notwithstanding Sask catchewan 
Act, es. 3, & in any event, these sects. 
did not purport to transfer aly ‘* pro- 
perty ’’ or rights to the provinces.— 
R. ov. WESTERN TRUST Co., A.-G. 
OF PROVINOR OF SASKATCHEWAN & 
SHULZE (1921), 21 Kxoh. O R. 1; 
59 D. L. R. 597.—CAN. 


Geeion det, 1867, 8. 109—Construc- 
tion. }—“* Royalties, * in this sect. does 
not embrace al] kinds of royaJties, but 
is limited in its meaning by the text to 
such as are connected with lands, 
mines & minerals; such ae (inter alia) 
the right to bona vacantia & of escheat 
arising by reason of a failure of heirs. 
—RK. wv. ESTERN TRuatT Co., A.-G. 
OF PROVINCE OF SASKATCHEWAN & 
SHULZE (1921), 21 Exch. C. R.1; 59 
D. L. R. 597.—CAN. 


PART I. SEOT. 3, ee 4.— 
aus (b) i. 


v. HANEL, R. v. YELLE 

(Que) T1935), 4 Can. Crim. Cas. 381. 
—CAN, 

repus =a —, oe legislation 

N. A. Act, 1867, a. 93 


t to 
2), ‘es “ absolutely void & inoperative 
Gh is not a4ppealable under sub-sect. 3 “to 


38 


MONTREAL PROTESTANT BOARD SCHOOL 
.. (1926) 2 D. L. R. 8: [1926] 
8. C. R. 246: varying, 31 R. de J. 440; 
on appeal, {1928} A.C. 200, P. C.—CAN. 


h iii, ——. ea aan soesee 
lation eepupaant to A. Act, 1867, 
8. 93 (1), is to the extent of sueh repug- 
nancy absolutely void & inoperative. 
me NY SEPARATE SCHOOL USTEES 

R. (1926), = us a R. 96.—CAN. 


h iv. eld; there is a con- 
flict between aris st Act, 1927 (c. 11), 
8. 64 & aa ulent Preferences Act, 
R. 8. B. 1924 (c. BLN Ade ol & 
the Soninion osetia a 
peel pee N’B TRUST 
ASSOCIATI LTD. . Horr gow 
(1929) 2 D. L. R. 73; 1W. W. R. 5 

B. 0. R. 454; i0G.B. R, 369 Lary 


k. For ‘“‘k. ——.]—” substitute 
*101ii. —— ——.}~”’ 





102. 


105. 


106. 


108. 


Dairy Products Board (1988), 54 T. L. R. 


1090. 


Add. Annotations :—Refd. A.-G. for Canada v. 
A.-G. for British Columbia (1929), 46 
T. L. R. 1; A.-G. for Quebec v. A.-G. for 
Canada (1932), 48 T. L. R. 238. 


Add. Annotations :—Apld. A.-G. for Ontario 
v. ae ae ey Insurers, [1924] A. C. 328. 
Consd. Insurance Act of Canada, [1932] 
A. ©. 41. Refd. Toronto Electric Comrs. v. 
Snider, {1925} A. C. 396. 


Add. Annotations :—Consd. Toronto Electric 
Comrs. v. Snider, [1925] A. C. 396; Re Aero- 
nautics in Canada (Regulation & Control of), 
[19382] A. ©. 54. Refd. A.-G. for Ontario v. 
ee Vas Insurers, [1924] A. C. 328; A.-G. 
for Manitoba v. A.-G. for Canada, [1929] 
A. C. 260.,; A.-G. for Canada v. A.-G. for 
British Columbia (1929), 46 T. L. R. 1; 


A.-G. for Canada v. A.-G. for Ontario, [1937] 
A. C. 326. 


Add. Citations :—93 L. J. P. C. 101; 130 
L. T. 101. 


Add. Annotations :—Distd. Toronto Electric 
Comrs. v. Snider, [1925] A. C. 396. Consd. 
Re Aeronautics in Canada (Regulation & 
Control of), [1932] A. C. 54. 








108a. Question of substance, not of 
form.|——(1) The Parliament of Canada 
cannot, by purporting to create penal 


sections under head 27 of the above sect., 
appropriate to itself exclusively a field of 
jurisdiction in which, apart from that pro- 
cedure, it could exert no legal authority ; 
if, when examined as a whole, iegisiation 
in form criminal is found, in aspects & ‘it 
purposes exclusively within the provincial 
sphere, to deal with matters committed to 
the provinces, it cannot be upheld as valid. 

Reciprocal Insurance Act 1922, of Ontario, 
authorised any persun to exchange, through 
the medium of an attorney, with persons, 
whether in Ontario or elsewhere, reciprocal 


Vol. XVIL— Dependencies. 


Cases 101—108a. 


of the province. A Dominion Act of 1917 
inserted in the Criminal Code (R. S. Can. 
1906, c. 146), sect. 508c, by which it was 
made an indictable offence for any person 
to solicit or accept any insurance risk ex- 
cept on behalf of a co. or assocn. licensed 
under Insurance Act, 1917, of Canada. In 
answer to questions referred by the Lieu- 
tenant-Governor of Ontario to the Appellate 
Div. :—Held: (2) the Act of 1922 was intra 
vires the province, since (a) its provisions 
were capable of receiving a meaning accord- 
ing to which, whether enabling or prohibitive, 
they applied only to persons & acts within 
the territorial jurisdiction of the province, 
& (b) although it might incidentally atYect 
aliens & dominion cos., it did not deal with 
them as such, but was an Act dealing with 
contracts of insurance; (3) the making & 
carrying out of contracts licensed pursuant 
to the Act were not rendered illegal, or 
otherwise affected, by Criminal Code, 8. 508c 3 
that sect. was invalid, since, in substance 
though not in form, it was in regulation of 
contracts of insurance, subjects not within 
the legislative competence of the Dominion ; 
(4) the answers under (2) & (3) would be the 
game if any of the persons subscribing to a 
reciprocal insurance contract was (a) a 
British subject not rcsident in Canada 
immigrating into Canada, or (b) an alien. 
In so answering this question no opinion was 
expressed as to the competence of the 
Dominion Legislature to enact Insurance Act, 
1917, ss. 11] & 12 (1), whereby restrictions 
were placed upon aliens & British cos. in the 
matter of carrying on insurance business in 
Canada; but sect. 12 (2) was held to be 
invalid in relation to the subject of immi- 
gration.—A.-G. FOR ONTARIO v. RECLPROCAT. 
Insurers, [1924] A. C. 828; 130 L. T. 738 ; 
68 Sol. Jo. 383; sub nom. A.-G. FOR ONTARIO 
v. RECIPROCAL INSURERS, CRAIGON v. R., 
Orrn v. R., 93 L. J. P.O. 1387; 40 T. L. RR. 
273, PoC. 


contracts of insurance, subject to provisions 
as to licences & other conditions; & it was 
provided that actions in respect of such 
contracts might be maintained in the cts. 








101 iii. .J}—Where both the 
Dominion Parliament & a provincial 
legislature have legislated on the same 
subject & with the same object, & the 
legislation is within the powers of the 
Dominion Parliament, the provincia) 
legislation is inoperative.—R.  v. 
SHENDAN, [1924] 3 D. L. R. 339; 3 
W.W.R. 617; 34 B.C. R. 161.—CAN. 


106 i. Power to repeallocal Act.|— 
a eal v. HARE (1877), 3 R. & C. 4.— 





st. Creation of new province — 
Restriction of legislative powers. )—In 
exercising the authority to establish 
new provinces given to it Dy B.N. A. 
Act. 1871, the Dominion Parliament 
had power to enact Alberta Act, 8. 17 
with ite protective provisions restricting 
full legislative power as to education, 
notwithatanding that those provisions 
are a modification of B.N.A. Act, 1867, 
8. 93.—R. (BROOKS) v. ULMER, {1923} 
1D. L. R. 304; 1 W 1; 38 


Can. Crim. Gas. 207; 19 Alta. L. R. 
12.—CAN. 

_8v. Legislation inconsistent with pro- 
vincial righte—Powers conferred on 


Board of Commerce.}—-The Dominion 
Parliament cannot confer on the Board 


of Commerce jurisdiction that would 
restrict the liberty of the inhabitants 
of @ province.—A.-G. FOR ONTARIO v. 
CANADIAN WHOLESALE GROCERS 
Assocn., [1923] 2 D. L. R. 617; 39 
Can. Crim. Cas. 272.—CAN. 


sy. Regulations under Live Stock Act 
—Incanacity of Dominion or Province 
to enlarge jurisdiction of each other.|--- 
In so far as the provisions of Live 
Stock & Live Stock Products Act, 
R.S. C., 1927, & regulations thereunder 
purport to contro) & regulate sales & 
purchases of eggs which begin & end 
within a province they are ultra vires. 
Neitber tbe Dominion nor a province 
can enlarge the legislative Jurisdiction 
of the otber or surrender jurisdiction.— 
R. v. ZASLAVBKY, [1935] 2 W. W. R. 
34; 3D. L. R. 788.—CAN. 


sb. .]—The lations made 
under Live Stock & Live Stock Pro- 
ducts Act, R. S. C., 1927, requiring 
dealers in eggs to mark, label or tag the 
egg containers with the correct grade, 
etc., of the eggs, & the provisions of 
said Act under which said regulations 
purported to be made, are in #0 far as 
they relate to the sale or delivery of 
by one person to another within 

the same province, ulira vires.—R. v. 


39 





Annotationa :-—As to (1) Folld. Toronto Klectric Comrs. v, 
Snider, [1925] A. C. 396; 
{1932} A. CG. 41. 
Canada, [1928] A. C. 475. 
Corpn. v. R., [1935] A. C. 500. 


Ree Snsurance Act. of Canada, 
Refd. A.-G. tor Alberta vo. A.-G. for 
Generally, Retd. British Coul 


BropsKxy, (1936] 1 W W. RR. 1775 1 
D. L. R. 578; 65 Can. GO. O. 45° 43 
Man. L. R. 522; 5 Can. L. Jo. 244.-— 
CAN. 


sc. Dominion & Provincial Rank- 
ruptey Acla—Conflicting rights of credt- 
tors.}-—If Dominion legislation, tn its 


operation & within the seope of its 
own field, interferes with the rights of 
creditors of a bkpt. acquired ander a 


provincial statute, & if it fs incidental & 
necessary to the cuforeement of the 
Dominion statute that the powers 
thereunder be exercised, without re- 
striction, then the rights acquired under 
the provincial legislation must give 
way to the Dominion legislation, if by 
so doing any benefit Is to accrue to the 
bkpt.’s estate. If, however, no such 
bencfit is to accrue to the bkpt.’s 
estate, then the Dominion statute 
should be so construed as not to inter- 
fere with or deprive any creditor of any 
rigbt which he may have acquired 
under provincial legisiation.-CROWN 
Coa, Co., Lrp. v. SWANSON LUMBER 
Co., Lrp. & CANADIAN CREDIT MEN'S 


TRUART rary Ey 1688) 
W. W. HR. 2443; ona : 
R. 707; 3 w. W. BR. 4873 5 


YD. L. 


¥. L. J. (Can.) 211.—CAN. 


Cases 110a—119a. 


110a. Legislation in performance of treaty obliga- 
tions.|—A.-G. FOR CANADA v. 
ONTARIO, Re WEEKLY REST IN INDUSTRIAL 
AcT, Re MINIMUM WAGES 
Act, Re LIMITATION OF Hours OF WORK 


UNDERTAKINGS 


Act, No. 1380p, post. 


115. Add. Annotation :--—Refd. A.-G. for Manitoba 
v. A.-G. for Canada, [1929] A. O. 260. 


116. Add. Annotations :—Consd. A.-G. for Quebec 
v. A.-G. for Canada (1932), 48 T. L. R. 235. v. 
Refd. A.-G. for Quebec v. Nipissing Central 
Ry. & A.-G. for Canada, [1926] A. C. 715. 


117. Add. Annotations :—Apld. A.-G. for Manitoba 
v. A.-G. for Canada, [1929] A. C. 260. 
Re Insurance Act of Canada, [1932] A. ©. 41. 
Mayland 
Refd. A.-G. for Ontario v. 
{1924] A. C. 328; 
Toronto Electric Comrs. v. Snider, [1925] 
Proprietary Articles Trade 
Assocn. v. A.-G. for Oanada, [1931] A. C. 310. 


—Sale of Shares Act, 1924, & 
Municipal & Public Utility Board Act, 1926, 
are ultra vires under 
British North America Act, 1867 (c. 3), s. 92, 
in so far as they purport to prohibit Dominion - 
cos. from selling their own shares within the 
Province without the consent of a Provincia] 
Comr. or Board, since thereby they interfere, 
directly & substantially, with the status 
& capacity conferred on the cos. by Dominion 


Distd. Lymburn v. 
T. L. RR. 281. 
Reciprocal Insurers, 


A. C. 396; 


117a. 





A re cer 





both of Manitoba, 


| 


PART Il. aioe ae eee 4.— 


m (p. 431) 4. --——~-.}—-KINNEY ov. 
DUDMAN pre) 2R & CG 193 2 
Cart. ge 

m (p. 431) “ih. ——— J—PrEeK v. 
SHIELDS asl 6 A. R. 639: 3 Cart. 
266.—C wert 


o (p. 431) i. ----~ Rankruptcy <Act, 
1920 (e. 3D. a. 11 di 10)—ZIntra vires. ] 
—On the true construction of hs ih 
Act of Canada, sect. 11 (10), a judicial 
hypothee upon real assets of a debtor, 
resulting from registration under art. 
2121 of the Civil Code of Quebec, was 
thereby postponed to an authorised 
assigninent subsequently made by the 
debtor for the bencfit of his creditors. 
It was within the powers of the Parlia- 
ment of Canada so to enact, since the 
legislative power of that Parlament 
under sect. 91, head 21, of the British 
North America Act, 1867, in relation 
to ** bankruptcy & insolvency, ” onables 
{t to determine by legis ation the 
relative priorities of creditors under 
a bkpcy. or authorised assignment; 
that power prevails over the legislative 
power of a Province under sect. 92, 

ead 2, in relation to property & civil 
rights in the Province. —RoYAL BANK 
OF CANADA »v. LARUE & A.-G. FOR 
CANADA, [1928] A. C. 187: 139 L. T. 
662, P. C.; affy. S.C. sub nom. BRE- 
LANGER, ETC. v. ROYAL BANK OF 
CANADA, [1926] S. C. R. 218.—CAN. 

o (p. 431) ii. Companies’ 
Creditors Arrangement Act, 1933— 
Intra vires. }— Re OOMPANING CREDITORS 
ARRANGEMENT ACT REFERENCE, [1934] 
8. C. R. 659; 4D. L. R. 75.—CAN. 


(p. 431) Hi. ——.]—Sects. 157, 159 
of ° poy. Act, are intra vires, Re 
COLLINGS, [1936] 4D.L. R. 28.—CAN., 

o (p. 431) iv. --——.J-—-The power of 
the Dominion Parliament under sect. 
{1 (21) to deal with insolvent estates 
includes the right to legislate for 
insolvent cos. notwithstanding the 
oxistence of provincial legislation.— 
MONTREAL Trest Co. e. ABITIBI 
POWER & ParER Co., Bose 1D. L. R. 
548; O. Ry. 81.--CAN 


A.-G. FOR 


Consd. 


(1932), 48 


119a. 





0 (p. 431) v. -——.]---Seets. W12 & 125 
of ‘he Winding: -up Act, R. 8. 1927, 
are intra vires, 80 far as they “provide 
for the reference of causes under the 
Act, & give authority for an officer 
of the ct. to make an order requiring 
a director to repay moncys on & mis- 


feasance summons.-—Re  SoOLLOwAy 
Minus & Co., [1937] 4 D. L. R. 26.— 
CAN. 


sw. Building societies—In Quebec— 
Liquidation of-——Ulira vires.)—-MCCLAN- 
AQHAN vw. ST. ANN’S MUTUAL BUILDING 
SocrETY (1880), 24 L. C. J. 162; 2 
Cart. 237.—CAN. 


sy. Cheese factories—Act to prevent 
fraud against—Valid.J—R. v. STONE 
(1892), 23 O. R. 46.—CAN. 


sz. Copyright.}—SMILES v. BELFORD 
(1877), LA. R. 436; 1 Cart. 576.—CAN. 


sb. Hducation.J)—Held: Alberta Act 
(D., 1905, c. 3), 8. 17, was within the 
powers of the Dominion Parliament.— 
ne ALBERTA ACT, eG 17, (1927) 2 

L. R. 993; [1927] S.C. R. 364.— 
CAN. 

114 iv. --——- ——.} Part. IV. added 
to Canada Temperance Act, prohibiting 
the importation of intoxicating liquor 
into those provinces where its sale for 
beverage purposes is forbidden by pro- 
vincial law, is intra vires the Dominion 
Parliament.—GOoLD SEAL, LTD. v. 
DOMINION ExpRESS Co. & A.-G. FOR 
ALBERTA PROVINCE (1921), 62 D. L. R. 
62: 62S.C.R.424; [1921] 3 W. W.R. 
710: affg. 52 D. L. R. 515 84 Can. 
Crim. Cas. 259; 16 Alta. L. R. 113.— 


114 v. ——.]—Canada Tomper- 
ance Act, R.S.C., 1927, is re ViTES.— 
R. v, JONES, (1937] 1 D.u.R 193; 67 
Can. C. C. 228; 11 M. P. R. 10: 6 
F. L. J. (Can.) 164.—CAN. 

115 iii. By 45 Viet. ce. 119— 
Valid.}—Re QUEBEC TIMBER Co. 
(1882), Cout. 43.—CAN. 

a (p. 432) i Regulation of time 
>) manner. }—The regulation of the 
inanner of fishing & the establishing of 
close seasons are within the exclusive 
legislative jurisdiction of the Dominion 
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legislation intra vires under British North 
America Act, 1867 (c. 3), 8s. 91.—A.-G. FOR 
MANITOBA Uv. ‘A. -G. FOR CANADA, [1929] A. C. 
260; 98 L. J. P. C. 65; 
T. L. R. 146, P. C. 
Aracon :—Distd. Lymburn v. Mayland (1932), 48 T. L. R. 


140 L. T. 386; 45 


119. Add. Annotations :—As to (1) Refd. Montreal 

Corpn v. Montreal Harbour Comrs., Tetreault 
Montreal Harbour Conrs.,. 
Quebec v. A.-G. for Canada (1925), 42 T. L. R. 
98; A.-G, for Quebec v. Nipissing Central Ry. 
& A.-G. for Canada, 
Generally, Refd. Re Aeronautics in Canada 
(Regulation & Control of), [1932] A. C. 54; 
R. v. Jalbert, A.-G. of Quebec v. R. (1938), 
82 Sol. Jo. 252. 


A.-G. for 


[1926] A. C. 715. 


Fisheries Act, 1914, 


-}—(1) 


ss. 7a, 18, requiring persons who operate for 

commercial purposes a fish cannery, & in 

British Columbia a salmon cannery or salmon 

curing establishment, to obtain a licence 

from the Canadian Minister of Fisheries are 
.. ultra vires of the Parliament of Canada. 

(2) The Special Fishery Regulations made 
for British Columbia under sect. 45 of the 
same Act do not give the Minister a discretion 
to refuse an application by a properly qualified 
person for such a fishing licence as is required 
by those regulations.—A.-G. FOR CANADA vw. 
A.-G. FoR BRITISH COLUMBIA, [1930] A. C. 


Sect. 29 of Fisheries ct, 
Rh. S. C., 1927, is ie aires. — R. 
TOMASSON, [1932] 2 W. W. Rh. 176: 
40 Man. L. R. 321. —CAN. 


r (p. 432) i. —— HKegulations as to 
daiand jisheries—Valid.J}—BAYER v. 
KAIzer (1894), 26 N. 8S. R. 280. aGhNS 


r (p. 432) li. —— .]}—The 
Visions of Fisherios Act, 1914 (on "8) 
(Dom.), a8. 7A, 18, for the licensing & 
taxing of fish canneries :—Held: ulira 
vires.— R. v. SOMERVILLE CANNERY 
Co., Ltn. (B.C.), [1927] 4 D. L. R. 494; 


Parliament. 





11927} 3 W.W.R. 215; 49 Can. Crim. 
Cag. 65.—CAN. 
r(p. 432) iii. .J—A regula- 








tion made by Order in Council] pursuant 
to the power given by Dominion 
Fisheries Act, 8. 45, & adopted from a 
provincial regulation, to the effect 
that no one shall fish by means other 
than by angling & trolling except 
under license from a duly authorised 
ofticer of the Provincial Govt. was not 
open to objection on the principle that 
Parliament has no power to divest the 
Dominion in favour of the Province 
of a legislative power conferred on it 
by the B. N. A. Act.—-SERO v. GAULT 





(1921), 50 O. L. R. 27; 64 D. L. R. 
327.—CAN. 
r (p. 432) iv. Customs & 


Fisherves Protection Act, s. 10 (c)— 
Intra vires.}—R. v. AUXILIARY FISHING 
SCHOONER NATALIE 8., [1932] Ex. 
C. R. 155.—CAN. 


h (p. 432) i. ——— Guarding ef cross- 
Ha —Re a naee PaciFIO Ry. Co. 
UNTY TOWNSHIP OF YORK 
(1896), 27 0. SR. 559.—CAN. 


y i. Dominion Insurance Act, 
ga 11, 12 (1), 71, 7la, 134, 134a— 
Ultra vires.}—Re INSURANCE CON- 
TRACTS, {1926]) 2 D. L. R. 204; 58 
O. L. R. 404.—CAN. 

sd. Interesi—Amount of—-R. S. C., 
1886 (c. 127), 8. %—Jntra_ vires.}— 
BRADBURN t. EDINBURGH LIFE ASSURB- 
ANCE Co. (1903), 23 C. L. T. 199; 5 
oO. L. R. 657 > 2 0. Ww. R. 253.—CAN. 


ec (p. 433). Fer ‘“o substitute 
“19861.” 





111; 99 L. J. P. C. 20; 73; 46 
TL. R.1,P.C. 


Annotations :—Generally 


142 L. T. 


Consd. aorunaatice in Canada 


(Regulation & Control of), [1932] A. G. A.-G. for 
Quebec v. A.-G. for Canda (1932), 48 T. L. it 938. 
120. Add. Annotation: —Refd. The Fagernes, 


[1927] P. 311. 

121. Add. Annotation :—Refd. A.-G. for Quebec 
v. Nipissing Central Ry. & A.-G. for Canada, 
[1926] A. C. 715. 

121a. ——- —— Safeguarding navigation of river 
obstructed by bridge included.|] — British 
North America Act, 1867 (c. 3), 8. 91 (10), 
gives to the Parliament of the Dominion 
exclusive legislative authority over naviga- 
tion & shipping, & sect. 92 (10) excludes 
from the jurisdiction of the provincial legis- 
latures railways & other works extending 
beyond the limits of the province, & any 
works which, although wholly situate within 
the province, have been declared by the 
Parliament of Canada to be for the general 
advantage of Canada. In the case of two 
railway bridges, one of them authorised by 
dominion statute, which fell within the 
exception :—Held- (1) the right & power 
of safeguarding the navigation of the river 
passing under & alleged to be obstructed by 
them was also in the hands of the Dominion ; 
(2) the rights & powers of the Dominion were 
not affected by the provisions of a treaty 
entered into between Great Britain & the 
United States in 1842, the Ashburton Treaty, 
which proceeded on the assumption that the 
Govt. of New Brunswick had power to make 
regulations as to the navigation of ths river 
in question, there being no undertaking or 
guarantee, either to the United States or tc. 
New Brunswick, that such powers should 
remain unaltered for all time, & the change 
made being wholly consistent with the 
treaty.—A.-G. FoR NEW BRUNSWICK v. 
CANADIAN Paciric Ry. Co., A.-G, FoR 
CANADA INTERVENING (1925), 94 L. J. P. C. 
142; 133 L. T. 436, P. C. 


Add. Annotations :—Refd. A.-G. for Quebec 
v. Nipissing Central Ry. & A.-O. for Canada. 
[1926] A. C. 715; KR. v. Jalbert, A.-G. of 
Quebec v. R. (1938), 82 Sol. Jo. 252. 


Expropriation of provincial Crown 
lands.]—Railway Act, 1919 (c. 68), s. 189, 
which empowers any railway co., with the 
consent of the Governor-Gencral, to take for 
the use of the railway provincial Crown lands 
as well as Dominion Crown lands, was within 
the legislative powers of the Parliament of 
Canada under British North America Act, 
1867 (c. 3), as. 91 (29), 92 (10).—A.-G. FoR 
QUEBEC v. NIPISSING CENTRAL Ry. Co. & 
A.-G. FOR CANADA, [1926] A. C. 715; 95 
L. J. P.C. 221; 185 L.7.520; 42 T.L.R. 


591, P. C. 
Anno lation : —Distd. A.-G. for Quebec v. A.-G. for Canada 
(1932), 48 T. L. R. 238. 
124, Add. Annotations :—Refd. Canadian Pacific 
Ry. Co. v. Toronto Transportation Com- 


122. 





122a. 








1 128a. 


sj. Soldier Settlement Act, sa. 33, 34 


vol. XVII.—Dependencies. Cases 119a—128b. 


Toronto ‘Transportation Com- 
v. Canadian National Railways, 
[1930] A. C. 686; Canadian Electrical 
Assocn. v. Canadian National Railways, 
[1934] A. C. 551. 


125. Add. Annotations :—Refd. Re Aeronautics in 
Canada (Regulation & Control of), [1932] 
A. C. 54; A.-G. for Quebec v. A.-G. for 
Canada (1932), 48 T. L. R. 235. 


125a. Regulation of running rights.|—Arplts. 
owned a short railway line in Alberta branch- 
ing from a line which branched from the 
Janadian Northern Railway at a point within 
the province. Both branches were operated 
by the Canadian Northern Railway Co. 
under agreements, & traffic could pass from 
applts.’ line without interruption into such 
other provinces as were served by that co.’s 
railway. The Railway Board made an order 
declaring its power to grant an application 
by first resp. for running rights over applts.’ 
line, with permission to construct a short 
track joining it:—Held: the Railway Board 
had power to grant the application, since 
applts.’ line was part of a system of railways 
operated together, & connecting one province 
with another, & it was within the legislative 
authority of the Dominion under British 
North Amcrica Act, 1867 fc. 3), 8. 92 (10) (a).— 
LUSCAR COLLIERIES v. MCDONALD, [1927] 
A. ©. 925; 97 L. J. P. C. 213 187 L. T. 779 ; 
43 T. L. R. 801, P. C. 


125b. ——— Powers not delegated to Board of Rail- 
way Commissioners.}—The Parliament of 
Canada, for the purpose of securing effective 
railway administration, may cncroach upon 
the Provincial domain in respect of property 
& civil rights, but Parhiament. does not appear 
to have delegated that legislative power to 
the Board of Railway Comrs., unless possibly 
by sect. 34 (3) of the Canadian Railway Act.— 
CANADIAN HiLECTRICAL ASSOCN. ¥. CANADIAN 
NATIONAL RAILWways, [1934] A. ©. 5513; 1038 
L. J.P.C.127; 161 L. T. 453; 61'T. 1.18.25, P.C. 

126. Add. Annolations :—Consd. British Coal 
Corpn. v. R., [1985] A. C. 500. Refd. 
Crott v. Dunphy (1982), 48 T. L. R. 652. 


Question of substance, not of form. ]-—— 
A.-G. FOR ONTARIO v. RECIPROCAL INSURERS, 
No. 10S8a, ante. 
Insurance Act, 1927, ss. 11,12, 65, 66 
—Validity.|—By sect. 11 of the Insurance 
Act of Canada, R. S. C., 1927, c. 101, a 
licence was made necessary from the Minister 
of Canada for any Canadian co. or any alien 
to carry on insurance business within Canada, 
&, by sect. 12, a licence was also required for 
any British co. or subject not resident in 
Canada who immigrated into Canada to 
carry on insurance business, & sects. 65 & 66 
imposed penalties for insuring without such 
licences. The Special War Revenue Act, 
hk. S. C., 1927, c. 179, imposed taxation on 
ersons who insured with insurers 80 pro* 
hibited. British & foreign insurers obtained 


mission ; 
mission 











"128b. 


ans wn nevis water: 





128b fi. of additional they are ultra vires.— WINNIPEG CORPN. 
customs duties. Held 3 53 Vict. ec. 20, | —Intra vires. eas v. PowERa, (1923] o. Cross (Man.), [1926] 4 0. L. I. 318 5 
8. 19, was not ulira — the Dominion Exch. C. R. 131.—CAN [1926] 2 W. W. R. 868.—CAN. 
Parliament.— A.-G sk. Judges Act, R. 8. C., 1908 (c. sl, Live-stock & tie -stock Products 


CAN 
Foster (1892), 31 N. B. R. 153. CAN. 
sf. Migratory Birds Protection Act, 
1917 A 18)— How far ee vires. ] 
ov. STUART, arvrs 1 D. 12; 


138), #88. 33-35. }~In so far as the 
above sects. attempt to disqualify or 
ger a judge of the 
as an arbitrator in matters 

ying WhO y within provincial control, ' —CAN. 


Act, 1923, & regulations made there- 
under—How far ultra vires.j}—R. v. 
Cotiins, [1926] 4 D. L. R. ork 46 


Bench 
Can. Crim . Cas. 282: 590.L.R 453. 


4] 


Cases 128b—128e. 


129 . 
(1873), N 


(p. 434 
Cude, 1892, as. 865 & 866, were intra vires 
the Dominion Parliainent. —FLICK , 


licences under the Quebec Insurance Act, 
& the Govt. of Canada required them to take 
out licences under sects. 11 & 12, & attempted 
to recover taxes from persons who had 
insured with them under the Special War 
Revenue Act. The Lieutenant-Governor of 
Quebec referred to the ct. the questions: 
‘““(1) Is a foreign or British insurer who 
holds a licence under the Quebec Insurance 
Act to carry on business within the Province 
obliged to observe & subject to sects. 11, 12, 
65, 66 of the Insurance Act of Canada, or are 
those sections unconstitutional as regards 
such insurer ? (2) Are sects. 16, 20 & 21 of 
the Special War Revenue Act within the 
legislative competence of the Parliament of 
Canada ? Would there be any difference 
between the case of an insurer who has 
obtained or is bound to obtain under the 
Provincial law a licence to carry on business 
in the Province and any other case ? ”’ :— 
Held: the answers must be to the first part 
of question 1, ‘‘ No’”’; & to the second part, 
‘“Yes’’; to the second question in both 
branches, ‘‘ No.”? The conduct of insurance 
had been declared to be exclusively subject to 
Provincial law, & the Insurance Act of Canada, 
1927, was not properly framed alien legisla- 
tion within sect. 91 of the British North 
America Act, 1867 (c. 3), & therefore was not 
within the legislative powers of the Dominion, 
neither was that Act rop’tly framed law 
as to immigration within che meaning of 
sect. 05 of the Act of 1867. The taxation 
imposed by the Special War Kevenue Act 
was void in that the tax was linked up with 
a Dominion licence which had already by 
this decision been held illegal.—Re INsurR- 
ANCE ACT OF CANADA, [1932] A. C. 413; sub 
nom. A.-G. OF QUEBEC v. A.-G. OF CANADA, 
BELDING CORTICELLI, LTD., A.-G. OF CANADA 
v. A.-G. OF QUEBEC (1931), 101 L. J. P. C. 26 ; 
ee T. 28; 48 T. L. R. 173; 76 Sol. Jo. 
10, P. C. 


128c. Power to Impose customs duty—Alcoholic 


liquor imported by province.}—Customs & 
other duties imposed by the Dominion of 
Canada upon alcoholic liquors imported into 
Canada can be levied upon alcoholic liquors 


ee v. PETERS 
B. Dig. 138.—CAN. 
) t, —-——,}-- Held; Criminal] 


916.—CAN. 


releasing from all further Bh alae 74 
civil or criminal.j—Held: 32 & 33 
Vict. c. 20, s. 45, is n 
WILSON v. CODYRE (1866), 26 N. B. R. 


ot. ultra vires.— 
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imported by the Govt. of British Columbia 
for the purpose of sale by it. The power of 
the Dominion under British North America 
Act, 1867 (c. 8), 8. 91, heads 2 & 38, to impose 
duties upon the importation of goods into 
Canada is not limited by sect. 125, which 
exempts the ‘‘ property ”’ of a province from 
taxation.—A.-G. oF BRITISH COLUMBIA uv. 
A.-G. OF CANADA, [1924] A. C. 222; 130 
L. T. 257; 40 T. L. R. 43 68 Sol. Jo. 68, P. C. 


What is—Export tax.]—A.-G. FoR 
BRITISH COLUMBIA v. MCDONALD MURPHY 
LUMBER Co., Lrp., No. 135e, post. 





128e. Customs legislation—Extension of extra- 


territorial limit—Validity.])—If a matter is 
within the legislative authority of the Parlia- 
ment of Canada under sect. 91 of B. N. A. 
Act, 1867, the permitted legislation is not 
limited by any other consideration than is 
applicable to the legislation of a sovereign 
State. The authority so conferred upon 
that Parliament in relation to customs duties 
extends to enacting anti-smuggling provisions 
similar in scope to the provisions, operating 
beyond territorial limits, which had long 
formed part of Imperial customs legislation, 
é& presumably were regarded as necessary 
for its efficacy. Consequently, the Parlia- 
ment of Canada was competent to provide 
by sects. 151 & 207 of Customs Act, R. 8S. C., 
1927 (c. 42), as amended in 1928, that if 
any vessel registered in Canada was hovering 
within twelve miles of the Canadian coast, 
having on board dutiable goods, the vessel 
& her cargo were to be seized & forfeited. 
It was not necessary to determine whether 
sect. 3 of the Statute of Westminster, 1931 
(c. 4), by which ‘it is declared & enacted 
that the Parliament of a Dominion has full 
power to make laws having extra-territorial 
effect’’ was retrospective. — CROFT v. 
DuNPHY, [1933] A. C. 156; 102 L. J. P. C. 
6; 148 L. T. 62; 48 T. L. R. 652; 18 Asp. 
M. L. C. 370, P. C. 


Annotation :—Refd. Forbes v. A.-G. for Manitoba, [1937] 
A. C. 260. 








.]—See, a Statute of West- 
minster, 1931 (c. 4), 8. 3. 


hibited adulteration is not injurious to 
health. Such 1 ation is a valid 
exercise of the Dominion’s power to 
legislate Pa aye ect to criminal law: 

its real p ject is the protection 


BRISBIN (1895), 26 O. R. 423.-—-CAN. 

o (p. 434) i. ——.]—If an act pro- 
hibited by the Dominion Parliament 
is one that may be considered a criminal 
matter, its prohibition & the subject of 
evidence establishing such act are within 
the powers of Parlament, cven though 
tho act Js ono that relates to property & 
oivil rights.— RK. v. pote ates pire) 
1b. L. R. 618; [1925] 1 
16; 43 Can. Crim. Cas. 242. oaN 

o (p, 434) ii. .]—-Crininal Code, 

8. 73 ‘~—Held : intra vires.—DOWBSETT 
vw. EDMUNDS (Alta.) [1926) 4D. L. R. 
796; 11926) 3 W. Ww. wa R. 447; 46 Can. 
Crim. 


o (p. 434) iil, —— “.}—Sect. 734 of 
the Canadian Criminal Code, so far ag 
it purports to prohibit civil p 
in respect of an assault alter the dis- 
charge of the penalty tmposed in a 
criminal prosecution under the Code, 
in ultra vires of the Parliament of 
Canadsa.— Rick v. MESSENGER, [1929] 


147; 60 N.S. R. 399.—CAN. 
o (p. 434) fv. Issue of certificate 








q (p. 434) i. ——- ——.} —-O’ BRIEN v. 
ROYAL Grorat Co., Lrp., [1921] 1 
W.W.R.559; 57D. L. R. 301; 16 Alta. 
L. R. 373; 35 ‘Can. Crim. Cas. 22.—CAN. 

qa (p. 434) fi. ——-.)—Legisla- 
tion of a prohibitive character passed 
for the purpose of compelling observ- 
ance of the Lord’s Day fa within 
B. N. A. Act, 8. 91 (27), which confers 
on the Dominion Parliament exclusive 
jurisdiction to legislate bong respect to 
criminal law. — CLARKE WAWEKEEN 
RURAL MUNICIPALITY [1930] 2 D. L. R. 
596; 1 W. W. R. 319; 53 Can. C. 
366; sub nom. Ex p. CLARKE, 24 
Ss. L R. pe araes 





q 34) ili, —— Food & Drugs 
Ac i987 2 ae! he ss tues Act, 
R.S.0., 1927 —R. v. 
GonDaMI> (1983) 45 C. Rr 135. —CAN. 


qa (p. 434) iv. ——- ——~.}--Food & 


tions made thereunder, is intra vires, 
even witb respect to the prohibition 
by said sects. & regulations of the 
adulteration of food where the pro- 


42 


of the rele o hoalte & the prevention, 
in the interests of the public generally, 
of fraud ; & for centuries the adultera- 
tion of food has been contrary to the 
criminal] law 33 Soeene gs eae 
Shag Co., D. vw. LEE sNaesite 

W. W. R. 81: (1933) 4 D. L. R. 
60 C, NG. O. 265; 47 B. O. R. GAN: 


e(p. 434) i. Canada’ Grain 
Act, 1919, 8. 95 (7)}-—Whether ancillary 
to or necessary for operation bf Domi- 
nton law.}—-The abave Act is not in the 
nature of an ancillary provision which, 
whilst encroaching upon matters 
assigned to the provincial legislatures, 
is required to Pe revent a scheme of & 
Dominion law being defeated ; nor is 
it a case where, in order to operate a 
validly enacted law, procedure must 
be adopted to make effective that law 
even pr drs i it invades the legislative 
fields of the provinces in respect of 

roperty or civil righta.—R. v. 
TERN TERMINAL ELEVATOR Co., 
{1925] S. C. R. 434.—CAN. 


s (p. 434) li. ——— ——.}-The pro- 
visions of the above Act, requiring a 





180a. °* Peace, 


179a, post, 


order & good government of 
Canada ’’—Whether trade disputes included.] 
—ToRONTO ELECTRIC COMRS. v. SNIDER, No. 


Vol. XVII.—Dependencies. 


180b. Taxation—Income tax.]—(1) The 
ment of Canada had power under British 
North America Act, 1867 (c. 8), 8s. 91, head 8, 
to enact Income War 





pUMary, grain-dealer to take out a 
icence thereunder, & prescribing the 
form of contract to be used on the 
puree of grain, are ultra vires.— 

RIMBLE v. CAPLING, (1927] 1D. L. R. 
717; (1927}1 W. W. R. 188; 22 Alta. 


L. R. 536.—CAN. 

s (p. 434) iii. War legislation 
— Establishment of Canada Wheat 
Board.)}—-Held : legiglation & 
Orders in Oouncil establishing the 
Board were tntra vires the Dominion 
Parlament as being either (a) legisla- 
tion arising out of war, or (b) regula- 
tion of trade & commerce.—aA.-G. FOR 
CANADA 0. ALEXANDER BROWN MILI- 
ING & ELEVATOR Co., (192314 D. L. R. 
443; 53 O. L. R. 298.—CAN. 


s (p. 434) iv. .l—The Dominion 
Parliament is without legislative com- 
petence to so interfere with civil 
rights as to preclude the making of 
contracts in respect of grain except 
in so far as they become # matter of 
Dominion concern. It is a matter of 
Dominion concern to exerc!se control 
over persons making contracts for the 
purchase of western grain by reference 
to a grade name, since such contracts 
relate to grain for export trado, it 
being a matter of Dominion-wide 
interest that in the markets of the 
world Canadian grain may measure 
up to known standards designated by 
grade names or numbers as provided 
for by Canada Grain Act, 1930: but 
it cannot be said that the making of 
grain contracts without reference to 
grade names is @ matter which comes 
within Dominion legislative control.— 
McLEop v, CANADIAN INDEMNITY Co., 
[1937] 2W.W. RR. 266; 3 Db. LL. RR. 
72; 7 F. L. J. (Can.) 35—CAN. 


dd i. Courts—Power to eslablish— 
Maritime court—Jurisdiction limited to 
Ontarto—Valid.}—THE Picron (1879), 
48.0. R. 648; 1 Cart. 557.—CAN. 

dd ii. Power to extend jfuris- 
diction—Court created Imperial 
Act—Valid.J—A.-G. OF CANADA wv. 
FLINT (1884), 16 8. C. R. 707; 4 
Cart. 288.—CAN. 

ddsifi. -}+—Held: the 
Dominion Parliament had power to 
confer jurisdiction on a ct. to try 
offences against Inland Revenue Act, 
R. 8. 0. co. 34. —-R. v. KENNEDY (1902), 
35 N.S. R. 266.—CAN. 

sp. dppeal to Supreme Court of 
Canada—42 Vict. c. 39, 8s. 6—Ulra 
vires.}—-GRAND TRUNK Ry. Co. ov. 
CREDIT VALLEY Ry. Co. (1875-1908), 
1 Cout. Dig. 282.—CAN. 


st. Jury—Selection of jurors—In 
criminal cases.}—R. wv. O’ROURKE 
(1882), 32 C. P. 388.—CAN. 

sw. Opium d&: Narcotic Drug Act.)— 
The Opium & Narcotic Drug Act, 1923, 
now R. 8S. C. 1927, c. 144, is intra vires. 
—R. v. Gorpon, [1928] 2 D. Ll. R. 
315; (1928] 1 W. W. R. 678; 49 Can. 
Crim. Cas. 272.—CAN. 

BX. -}-—R. v. WAKARAYASHI, R. 
v. LORE Yip [1928] 3 D. L. RR. 226; 
(1922) 1 W. W. R. 487; 49 Can. Crim. 
Cas. 392; 39 B. C. K. 310—CAN. 


sy. Agriculture— Live Stock Pedigree 
Act.)—** Agriculture ’’ within B. N. A. 
Act, 8. 95, is not restricted to the 
cultivation of the fields. The purpose 
of Live Stock Pedigree Act being to 
improve the quality of live stock on the 
farms of the Dominion, it is intra vires 
of the Dominion under said section.— 
v. DAVENPORT, [1928] 2 D. L. R. 
852; (1928} 1 W. W. R. 876; 50 Can. 
Crim. Cas. 40.—CAN. @ 
sz. Gold ¢& Silver Marking Act 
tnira_vwires.}—Held: Gold & Silver 
Marking Act, 7 & 8 Edw. 7, c. 30, 











ee ee 








. 


8. 16 (b), is intra vires of the Dominion 
Parliament.—R. v. LEE (1911), 18 
O. W. R. 845; 2 O. W. N. 933: 23 

L. R. 490; 18 Can. Crim. Cas. 


Oo. L. 
480.—CAN. 

80. Power to rohibit harbouring 
goods within rial waters.}—The 
Parliament of Canada, in legislating 
for the effective observance of its 
customs law & the protection of its 
revenue, may prohibit the harbouring 
of goods within the territorial waters of 
Canada, & thus s. 217 (4) of the 
Customs Act, R. 8. C., 1927 (c. 42), is 
intra vires.—R, v. BOUTILIER, [1929] 2 
D. L. R. 849; 51 Can. Crim. Cas. 314: 
60 N, Ss, R. 492.—CAN. 

sd. Water power— Powers relating to.] 
—Re WaTers & WATER POWERS 
REFERENOE, [1929] 2 D. L. R. 481; 
S. C. R. 200.—-CAN. 


af, Regulation—Condition as to 
wages-—Intra vires.}—Regulation 83a, 
under the Dominion Water Power Act 
R. S. C., 1927 (c. 210), is intra vires, it 
interpreted as conditional, t.e. as im- 
posing on the licensee an obligation 
(as to the payment of wages), the 
observance of which is a condition of 
the licence; & not as a general legis- 
lation governing rates of wages & 
conditions of employment. Under the 
latter interpretation It would be wltra 
vires. —OUTEN 0. STEWART, GRANT & 
WINNIPEG CITY, [1932] 3 W. W. RR, 
193; 40 Man. L. hk. 557.—CAN. 


sk. Salestax.}—Special War Revenue 
Act, 8. 58 :---%sld: intra vires.— Rh. v. 
MILLER Coor?t &. Co., [1930] 3 D. L. R. 
745.—CAN, 

80. Federul District Commission Act.) 
—The Federai District Commission 
Act, 1927, is within the powers of the 
Parliament of Canada’ & the Com- 
mission’s bye-law forbiddiug the opera- 
tion upon the Commission's driveway 
of any vehicle for the transportation 
of passengers for hire, & its byo-laws 
providing a penalty for non-complance, 
& its dy Pa see giving the Ottawa 
Electric Ry. Co. the exclusive right to 
ee sight-seeing busses for hire on 
the driveway, are within the powers 
of the Commission.—-It. v. Rep LINE, 
LTp. (1930), 54 Can. C. C. 271; 6 
Oo. L. R. 53.—CAN. 

sq. Customs Act, 1927—Liability of 
vessel hovering within twelve milea to 
seisure—— Intra vires.) -— TRENHOLM  v. 
McCartTnry, [1930]1 D.L. R. 674.—CAN. 


st. Trade Unions Act, 1927.)—The 
Trade Unions Act is a statute dealing 
solely with property & civil rights, & 
therefore ultra vires of the Dominion 
Parliament & quite lacffectual to confer 
any valid statue on a trade unfon.— 
AMALGAMATED BUILDERS COUNCIL v. 
HERMAN, [1930] 2 D. L. R. 513; 65 
QO. L. R. 296.—CAN. 

sv. Civil servants—Ezxclusive powers 
of salaries—Who are.-Not harbour 
commissioners.|-—F?e HAMILTON HaAR- 
BOUR CoMRS., [1930] 2 D. L. R. 509; 
65 O. L. R. 149.—CAN. 

sw. Power to authorise inter-pro- 
vincial endorsement of search warranta.] 
—The Dominion Parliament has power 
to authorise peace officers & others to 
act, beyond the limite of the ordinary 
scope of their provincial duties & can, 
in a criminal prosecution or for the 

urpose thereof, under sect. 91 of the 
British North America Act, deal with 
the personal property of citizens in any 
Province & aut bes ite mre oy & 
constable or peace officer acting under 
sect. 629 of the Criminal Code. — fe 
R. v. Sottoway & MILis (1930), 54 
Can. C. OC. 214: 65 O. L. R. 677.—CAN. 


sb. Soldter Settlement Act—Security 
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Cases 180a—180b. 
Parlia- 


Tax, 1917, & the 
to Board — Priorities.|}—Thoso pro- 


visions of the ‘“ Soldier Sottlement 
Act,’’ 1919, purporting to provide 
security to the Board without registra- 
tion of said security and in priority to 
other bond fide creditors whose security 
has been registered are infra vires of the 

owers of the Parliament of Canada.— 
Ee [1930] Ex. C. R. 222. 


sc. Companies Act, 1927, 8. 110.J]— 
Dominion Cos. Act, IR. 8S. C., 1927, 
8. 110, is ultra vires ns being repugnant 
to the statutory right of the Provinces 
to legislate in respect of property & 
civil rights.—-Mryrir Marr & GRAIN 
Corpn, v. Coomns, [1933] 2 D. L. i. 
3743; O. IR. 259.-—CAN. 

sd. .+—Sect. 110 of Dominion 
Cos. Act, 2. 5S. C., 1927, as to directors’ 
liability for declaring & paying dividend 
when co. is insolvent, or whon payment 
of the dividend renders co. fnsolvent 
or impairs capital, fs iatra vires of the 
Parliament of Canada. The enactment 
is of a character that brings If within 
the class of topics that must be pup: 

n 
as 





posed to have been contemplated, 
the light of existing experience, 
falling within: the subject of ‘ incor- 
poration of cos ’ within the moaning 
thereof as used In B. N. Act..— He 
COMPANY'S Act, &. 110, RerPeReENCE, 
1934] 9.0. 1.633; 1D b. R.6.—CAN, 

sg. Companica lel, 1927, 8 113.)-— 
Sect. 113 of Gas. Act, R.S. C., 1927, Is 
a limited exception from the exemption 
to liability as shareholders grantod by 
sect. 180 of sald Act, & is valid & 
binding.—--SCHUMAMUGR tw — MOORE, 
{1934} 2 W. W. oR o883 4 7). La. 
585: 42 Man. Ie. R. 385.—CAN, 


sj. Property & Civil Pighta—Aboli- 
tion of  office.}---Hleld: legislation 
abolishing the office of mombership of 
the Federal Appoai Board office with- 
out compensation was not an tnter- 
ferenco with ‘ Property & Civil 
Rights.?’ Hither the Act did not toter- 
fere with any civil right since the right 
was in itsolf determinable by statute, 
or, if it did intorfere, ith interference 
was necessarily ineidont to the un- 
doubted power of the Dominion to 
abolish the old & create the new office, 
—REKILLY v. R., (1954) 1 We. We. It. 
298; 1D. L. HR. 434.- CAN. 

sl. Income Tar War Act, 1927, #, 19.) 
—Income War ‘ax Act, R.8. C., 1927, 
8. 19, is intra vires.—-MCLARKEN  v. 
MINISTER OF NATIONAL KEVENUL, 
[1934] Wx. C. It. 13.—CAN. 

so. Trading stamps—Unlawful sale.) 
—Criminal Code, 8, 505, tk witra vires.—- 
R. vw. WRSTERN AUTOMOT'LE CLUE, 
LTp., (1934] 2 W. W. &. 43h: 3 
D. L. R. 692; 62 C, ©. C. 10.--CAN. 


sr. Inheritance by — aliens.|\---Qu.: 
whether Dominion legislation purport- 
ing to empower aliens to hold property 
in Canada does not, {n order to confer 
the right of succession to property ina 
particular province require to be 
gupplemented by ancillary provincial 
legislation, especially in those cases 
phere. in the absence of such right, 
there wonld be an escheat to the 
Crown in the right of the province.— 
Re DANILUK Estatx, (1935) 1 W. W. RB. 
142.—CAN. 

sw. Natural Producta Marketing Act, 
1934, ]-—Since the answer of the Privy 
Council to the question submitted in 
the Refereltce Re The Natural Products 
Marketing Act, 1934 (Dotm.), could not 
be affected by the circumstances of the 
present action, therefore, with respect 
to the questions arising for decision 
herein the opinion expressed on sald 
reference that the Act & its amending 
Act of 1955 are ultra vires is binding 


Cases 130b—180g. ENGLISH AND Emprre Dicest SuPpPLEMENT. 


amending Act of 1919, whereby every person 
residing, or ordinarily residing, or carrying 
on business in Canada is rendered liable to 
pay income tax. 
(2) A minister of the Govt. of a province is 
liable under the Acts in respect of the salary 
& sessional indemnity payable to him under 
statutes of the province.—CARON v. R., 
[1924] A.C. 999; 94L.J.P.C.9; 182 L. T. 
218; 40 T. L. R. 874, P. C. 
Annatation : Paes Mi (1) Refd. Forbes v. A.-G. for Manitoba, 
[1937] A.C, 
180c. 





slat? of provincial officilal—Whether 
Hable.J—OaRon v. R., No. 130b, ante. 


130d. Navigation of river—Formerly considered as 
In provincial control—Ashburton Treaty. ]— 
A.-G. FoR NEW BRUNSWICK v. CANADIAN 
Paciric Ry. Co., A.-G. FoR CANADA INTER- 
VENING, No. 1]2la, ante. 


180e. Criminal Code, s. 1086 (1)—Disposal of 
fines—Intra vires.])—Assuming, without de- 
ciding, that the term ‘‘ royalties ’’ in British 
North America Act, 1867 (c. 3), 8. 109, 
includes fines imposed for infractions of the 
criminal law, any right conferred by sect. 109 
on the Province of Ontaria to claim fines as 
‘‘ royalties ’’ extends only to such fines as 
have not been otherwise appropriated by com- 
petent authority, & the Parliament of Canada, 
having by sect. 91, head 27, exclusive 
duthority as to the criminal law, is competent 
to direct that fines shall be « vherwise appro- 
Seale & in what manner. Parliament 
herefore had power to enact the proviso to 
sect. 1036 /1) of the Criminal Code of Canada 
directing that in the Province of Ontario 
fines are to be paid over to a municipal or 
local authority bearing, in whole or in part, 
the expense of administering the law under 
which the fine was imposed.—Toronro (CITY) 
CoRPN. v. R., [1982] A. C. 98; 101 1. J. P.C. 
33; 146 L. T. 74; 48 T. L. R. 69, P. C. 
180f. Combines Investigation Act, 1927-—Validity.] 
—Combines Investigation Act, R. S. Can., 
1927 (c. 26), by sect. 36 makes it an indictable 
offence, punishable by fine or imprisonment, 
to be a party to the formation or operation 
of a ‘‘ combine ” as defined by sect. 2, that is, 
shortly stated, a combine which is to the 
detriment) of the public & restrains or 
injures trade or commerce. Inquiries 
whether a combine exists are to be con- 
ducted by appointed officials, who are given 
powers to examine books, demand returns, 
& summon witnesses. By sects. 29 & 30, 
customs duties may be reduced, & licences 
revoked, where the duties are used to facili- 
tate a combine, or when the holder of a 
patent uses it so as unduly to limit manu- 
facture or increase the price of any article. 
The Criminal Code, R. S. Can., 1927 (c. 36), 
s. 498, makes it an indictable offence, punish- 
able by fine or imprisonment, to‘ conspire, 
combine, or agree unduly to limit trans- 
ieee gt facilities, restrain commerce, or 
essen manufacture or competition :—Held: 
sect. 498 of the Code & the Act, excepting 


on tho ot. in respect to this case.— Board constituted under the Natural sb. 


sects. 29 & 80, were intra vires the Parliament 
of Canada under British North America Act, 
1867, 5.91, head 27 (criminal law), & sects. 29 
& 30 could be supported under sect. 91, 
heads 3 & 22. The legislation being in its 
path & substance within enumerated heads 
of sect. 91,it was not material that it affected 
property & civil rights in the Provinces 
(sect. 92, head 13), or if it affected, which it 
did not, the administration of justice in the 
Provinces (sect. 92, head 14). The Dominion 
could employ its own executive officers to 
carry out legislation which was within its 
constitutional authority. It was unnecessary 
to discuss whether the legislation was intra 
vires also under sect. 91, head 2 (the regula- 
tion of trade & commerce), but the Judicial 
Committee did not assent to a contention 
that the power under that head was confined 
to the furtherance of a general power which 
the Dominion possessed independently of it. 
—PROPRIETARY ARTICLES TRADE ASSOCN. v. 
A.-G. For CANADA, [1931] A. C. 310; 100 L. J. 
P.C. 84; 144 L. T.577; 47 T. L. R. 250, P. C. 


sail Co aad eet <Coned: O’Connor v. Waldron, [1935] A. C. 76. 


-G. for British Columbia v. A.-G. for Canada, 


1937] A. C. 368. Refd. Toronto City Corpn. », Y ork 
“(Township) & A.-G. for Ontario, [1988] A. C. 415. 


130g. Aviation—Exclusive power of Dominion 


Legislature.}—The whole fleld of legislation 
in relation to aerial navigation in Canada 
belongs to the Dominion. 

Having regard to (a) sect. 132 of the 
British North America Act, 1867 (c. 3), 
which gives to the Parliament & Govt. of 
Canada all powers necessary or proper for 
perforrming the obligations of Canada, or of 
any Province thereof, under treaties between 
the British Empire & foreign countries. 
(6) the fact that an international Convention 
of 1919, a treaty under sect. 132, covered 
almost every conceivable matter relating to 
aerial navigation, & (c) the further powers 
of the Parliament of Canada under sect. 91, 
heads 2 (trade & commerce), 5 (postal 
services) & 7 (military & naval services), 
substantially the whole field of legislation in 
regard to the subject belongs to the Dominion. 
Any small portion not vested in the Dominion 
by specific words in the Act of 1867 is not so 
vested in the Provinces, & necessarily belongs 
to the Parliament of Canada under its 
authority to make laws for the peace, order 
and good government of Canada. Further, 
the subject of aerial navigation, & the ful- 
filment of Canadian obligations under sect. 
182, are matters of national interest & 
importance; aerial navigation is a class of 
subject which has attained such dimensions 
as to affect the body politic of the Dominion. 
Consequently, the Dominion powers under 
sect. 132 in relation to the obligations under 
the Convention were exclusive powers, & the 
Parliament of Canada had authority to enact 
the Aeronautics Act, R. S. C., 1927 (c. 3), 
s. 4, & the Air Regulations, 1920, respecting 
the licensing of pilots, navigators, etc., & 
the regulation & licensing of all aircraft, 


Action for account,|—No 





VANCOUVER GROWERS, LTD. v. BRITISH Products Marketing Act, 1934 (B.C.), action for an account & injunction may 
COLUMBIA OOAST VEGETABLE MARKET- for the recovery of assessments paid be brought against the Board con- 
ING BoaRD, [1937] 1 W. W. lh. 670; to it before the statute was declared stituted under the Natural Products 
51 B.C. R. 433; on appeal, [1937] 3 ultra vires.—VANCOUVER GROWERS, Marketing Act, 1934 (B. C.).—VAN- 


We W. R119, 191.—CAN. Lp. v. eae Lrp., [1937] 3 Ww. W. R. COUTER: pighe Lip. v. MCLENAN, 
-——--- Recovery of invalid assess-  , ; R. 5 ot Bes ; 
‘eats. }—No action tos against the 32; 7 F.L. J. (Can.) 164,—CAN. 42; 7 F. L. J. (Can.) 163.—CAN. 


44 


A.-G. for Cana 
180h. Special War Revenue Act, 1927, ss. 16, 20, 21 


aerodromes & air stations.—Re AERONAUTICS 
IN CANADA (REGULATION & CONTROL OF), 
(1932] A. C. 54, P. C.; sub nom. A.-G. oF 
CANADA v. A.-G. OF ONTARIO, A.-G. OF 
QUEBEC & A.-G. oF MAnrrosa, 101 L. J. 
P.C. 1; 146 L. T. 76; 48 T. L. R. 18; 75 
Sol. Jo. 796, P. C. 


Annotations :—Apld. Re Radio Communication tn C : 
{1932] A. C. 304. Ca n Canada 


Consd. A.-G. for Canada v. A.-G. for 
Ontario, os) A. C. 326. Refd. A.-G. for Quebec v, 
@ (1932), 48 T. L. R. 235. 





Validity.]—Re INSURANCE ACT OF CANADA, 
No. 128b, ante. 


1801. Special War Revenue Act, 1922, s. 17— 


Validity.]—There is only one Crown, but by 
legislation assented to by the Crown revenue 
& property vested in the Dominion are 
distinguished from revenue & property vested 
in a Province. There are two _ separate 
statutory purses; in each the ingathering & 


Vol. XVII.—Dependencies. Cases 130g—130m. 


under sect. 182 if the convention had been a 
treaty between the British Empire as an 
entity & foreign countries. The legislative 
power of the Dominion extended to inter- 
provincial radio communication on the same 
grounds that it extended to inter-provincial 
aeronautics, & because the matter was 
within ‘ telegraphs”’ & ‘“‘ works & under- 
takings connecting the Provinces with any 
other, etc.,’”’ subjects which sect. 92, 
head 10 (a), excepted from the authority 
of the Provincial legislatures, & sect. 91, 
head 29, brought within the Dominion 
authority.—-Ite RADIO COMMUNICATION IN 
CANADA, A.-G. OF QUEBEC wv. A.-G. OF 
CANADA, A.-G. oF Onrarto, A.-G. oF NEW 
Brunswick, A.-G. of MANITOBA, A.-G. OF 
SASKATCHEWAN, A.-G. OF ALBERTA & CANA- 
DIAN KAvIO LEAGUE, [19382] A. C. 3804; 101 
L. J. P. C. 94; 146 L. T. 409; 48 T. L. R. 
235, P. C. 


expending authority is different. 
y sect. 17 of the (Dominion) Special War 
Revenue Act, 1915, as amended in 1922, but 


Annotation :—Consd. A.-G. for Canada v. A.-G. for Ontario, 
{1937} A. C. 326. 


1301. Natural Products Marketing Act-—-Ultra vires. ] 


130j. ——— Effect of Interpretation Act, 


since repealed, liability to the Crown for the 
excise taxes thereby imposed was to rank 
for payment in priority to all other claims of 
whatsoever kind save administration ex- 
penses. By sect. 1357 of the R. S. Que., 
1909, all sums due to the Crown in respect of 
Provincial taxes are to constitute a privileged 
debt ranking after law costs. By sect. 16 
of the Interpretation Act (R. S. Can., 1906, 
c. 1) no provision in any Act is to affect the 
Crown unless it is expressly stated thercin 
that the Crown is to be bound thereby. In 
a bkpcy. in the Province of Quebec oe assets 
were insufficient to discharge both a sur due 
for tax under the Dominion statute above 
mentioned & a sum due for Provincial taxes : 
—Heid: that it would have been competent 
to the Parliament of Canada under the British 
North America Act, 1867, s. 91, head 21 
(bankruptcy), or head 3 (taxation), to enact 
the statute of 1915 so as to prejudice the 
rights of the Province, but having regard to 
sect. 16 of the Interpretation Act the statute 
had to be read as though it provided that the 
priority enacted should not operate so as to 
diminish any right of the Crown in any 
Province; the result was that the two debts 
would run pari passu as claimed by the 
Province.—Re Smver Bros., lrp., A.-G. 
FOR QUEBEC v. A.-G. FOR CANADA, [1932] 
A. ©. 514; 101 L. J. P. C. 107; 146 L. T. 
556; sub nom. A.-G. FOR QUEBEC v. A.-G. 
FOR CANADA, 48 T. L. R. 238. 


1906, 
s. 16—On priority of Crown debt.]— Le 
SILVER Bros., Lrp., A.-G. FOR QUEBEC v. 
A.-G. FOR CANADA, No. 130i, ante. 


180k. Radio communication—Exclusive power of 


Dominion Legislature.|—The Parliament of 
Canada has exclusive legislative power to regu- 
late & control radio communication in Canada. 

Great Britain, Canada, & other Dominions 
& Colonies, having entered separately into a 
convention on the subject with foreigr 
countries, the Parliament of Canada, under 
the general powers conferred upon it by 
sect. 91 of the British North America Act, 


A A A A A ~— — + 


—Natural Products Marketing Act, 1934, of 
the Parliament of Canada, as amended by 
Natural Products Marketing Act Amend- 
ment Act, 1935, which provided (inter alia) 
for the establishment of a» Dominion Market- 
ing Board whose powers included powers to 
regulate the time & place at which, & the 
agency through which, natural products to 
which an approved scheme related should 
be marketed, & to detewmine the manner ot 
distribution, & the quantity, quality, grade 
or class of the product that should be 
marketed by any person al any time, was 
ultra vires of the Dorainion Parliament. 

The provisions of the Act, in addition to 
dealing with the regulation of foreign export 
& inter-Provincial trade, also covered trans- 
actions in any natural product which were 
completed within the Province & which 
had no connection with inter-Provincial or 
export trade. The regulation of “ trade & 
commerce 7? by the Dominion under head 2 
of sect. OL of the British North America Act, 
1867, did not permit the regulation of 
individual forms of trade or commerce con- 
fined to the Province, & the legislation in 
question, therefore, in so far as it related 
to matters which were in substance local & 
Provincial & affected ‘‘ property & civil 
rights,” a subject-matter exclusively reserved 
to the Provincial Legislature under head 13 
of sect. 92 of the British North America Act, 
was beyond the competence of the Dominion 
Parliament. 

The whole texture of the Act was inextric- 
ably interwoven & neither sect. 9, which 
dealt with inter-Provincial or export. trade, 
nor Part If., which was a genuine exercise of 
the Dominion legislative authority over 
criminal Jaw, could be contemplated as exist- 
ing independently of the main legislation & 
must fall with it as being in part merely 
ancillary to it.—-A.-G. For BRITISH COLUMBIA 
v. A.-G. FOR CANADA, Fle NATURAL PRODUCTS 
MARKETING Act, [I937] A. ©. 377; 106 
i Peer Pew eres OF 64 ; 166 L. T. 3ti ’ 53 T. L. R. 
330; 81 Sol. Jo. 235, P. C. 


1867 (c. 3), to make laws for the peace, order, 
& good government of Canada, had in relation 
to the obligations under the convention 
power similar to that which it would have had 
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Annotation :—Refd, Shannon v. Lower Mainland Dairy 
Products Board (1934), 54 T. Li. R. 1090. 


130m. Criminal Code, sect. 498a—Intra vires.]— 
Held: the sect. was in toto intra vires of the 


Parliament of Canada under sect. 91, head 27, 
of British North America Act, 1867——‘‘ The 
Criminal Law, ...’’ There was no reason 
for supposing that the Dominion were using 
the criminal law_as a pretence or pretext 
for invading the Provincial legislative field, 
or that the legislation was in pith & substance 
only interfering with civil rights in the 
Province. 

The only limitation on the plenary power 
of the Dominion to determine what should or 
should not be criminal was the condition 
that Parliament should not in the guise of 
enacting criminal legislation in truth & in 
substance encroach on any of the classes of 
subjects enumerated in sect. 92 of the British 
North America Act. It was no objection 
that it did in fact affect them, for if it was a 
genuine attempt to amend the criminal law 
it might obviously affect previously existing 
civil rights. 

There was no other criterion of ‘‘ wrong- 
ness’ than the intention of the Legislature 
in the public interest to prohibit the act or 
omission made criminal. 

There seemed to be nothing to prevent the 
Dominion, if it thought fit in the public 
interest, from applying the criminal law 
generally to acts & omissions which so far 
were only covered by Provincial enactments. 
—A.-G. FoR BRITISH COLUMBIA v. A.-G. FOR 
CANADA, Re CRIMINAL CopE, SEcT. 498a, 
[1937] A. C. 368; 106 L. J. %. C. 84; 156 
L. T. 308; 53 T. L. R. 340; 81 Sol. Jo. 255, 
P.-C, 


130n. Farmers’ Creditors Arrangement Act—Intra 


vires.|—By Farmers’ Creditors Arrangement 
Act, 1934, of the Parliament of Canada, as 
amended by the Farmers’ Creditors Arrange- 
ment Act Amendment Act, 1935, a procedure 
was provided whereby (infer alia) a farmer 
who was unable to meet his liabilities as they 
became due might make a proposal for a 
composition, extension of time or a scheme 
of arrangement to his creditors. If the pro- 
posal was not acc pte by the creditors the 
matter was referred to a Board of Review to 
formulate a proposal. If the creditors or 
the debtor declined to approve the Board’s 
proposal the Board might nevertheless con- 
firm it, & it was thereupon binding on the 
creditors & the debtor :—Held : 
Act was genuine legislation relating to 
“bkpcy. & insolvency ’’ & was accordingly 
intra vires of the Dominion Parliament under 
sect. 91, head 21, of the British North 
America Act, 1867. | 

The statutory conditions of insolvency 
which enabled a creditor or a debtor to invoke 
the aid of the bkpcy. laws, or the classes to 
which those laws applied, were not intended 
to be stereotyped under head 21 of sect. 91 
of the British North America Act so as to 
confine the jurisdiction of the Parliament 
of Canada to the legislative provisions then 
existing as regarded those matters. 

Legislative provisions as to compositions, 
by which bkpcy. was avoided, but which 
assumed insolvency, were properly within 
the sphere of bkpcy. legislation.—A.-G. FoR 
BRITISH COLUMBIA v. A.-G. FOR CANADA, Re 
FarMERS’ CREDITORS ARRANGEMENT ACT, 
[1937] A. C. 891; 106 L. J. P. ©. 67; 156 
te . 313; 58 T. L. R. 384; 81 Sol. Jo. 115, 
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that the 


Cases 180m—180p. ENGLISH AND Empire Dicest SuPPLEMENT. 
1800. Employment & Social Insurance Act-—-Ultra 


vires.J—Employment & Social Insurance Act, 
1935, of the Parliament of Canada, which in 
substance provided for a system of com- 
pulsory unemployment insurance through- 
out Canada, was ultra vires of the Dominion 
Parliament. In pith & substance the Act 
was an insurance Act affecting the civil 
rights of employers & employed in each 
Province & was accordingly within the 
exclusive competence of the Provincial 
Legislatures under sect. 92, head 13, of the 


' British North America Act, 1867, which pro- 


vided that ‘‘ In each Province the Legislature 
may exclusively make laws in relation 
to... (18) Property & civil rights in the 
Province.’’ 

The Act did not purport to deal with, & 
could not be supported on the ground of, 
any special emergency arising from the degree 
a PRE meny in Canada at the relevant 

ate. 

The other parts of the Act were so in- 
extricably mixed up with the insurance 
provisions of Part ITI, that it was impossible 
to sever them, & the whole Act was therefore 
ultra vires & invalid.—A.-G. FOR CANADA v. 
A.-G. FOR ONTARIO, Re EMPLOYMENT & 
SoctaL INSURANCE ActT, [1937] A. C. 355; 
106 L. J. P.C. 37; 156 L. T. 307; 537. L. R. 
332 ; 81 Sol. Jo. 215, P. C. 


1380p. Weekly Rest in Industrial Undertakings Act 


—Ultra vires.J—Weekly Rest in Industrial 
Undertakings Act, 1935, the Minimum Wages 
Act, 1935, & the Limitation of Hours of Work 
Act, 1935, of the Parliament of Canada, 
which in substance gave effect to draft 
conventions adopted by the International 
Labour Organisation of the League of Nations 
in accordance with the Labour Part of the 
Treaty of Versailles, 1919, & ratified by the 
Dominion of Canada, were wulira vires of the 
Parliament of Canada & invalid in that the 
legislation related to matters coming within 
the class of subject ‘‘ Property & civil rights 
in the Province’’ which was assigned ex- 
clusively to the Legislatures of the Provinces 
by head 13 of sect. 92 of the British North 
America Act, 1867. 

The legislation could not be justified under 
sect. 132 of British North America Act, which 
provided that the Parliament of Canada 
should have “ all powers necessary or proper 
for performing the obligations of Canada or 
of any Province thereof, as part of the British 
Empire, towards foreign countries, arising 
under treaties between the Empire & such 
foreign countries,’’ because the obligations 
under the ratified conventions were not the 
obligations of Canada as part of the British 
Empire, but of Canada by virtue of her new 
status as an international juristic person, 
& they did not therefore arise under a treaty 
between the British Empire & foreign 
countries. 

Jurisdiction to legislate for the purpose of 
oe the obligations of a Canadian 

eaty does not reside exclusively in the 
Parliament of Canada: In re The Regulation 
& Control of Aeronautics in Canada, [1932] 
A. C. 54, & In re The Regulations & Control 
of Radio Communication in Canada, [1932] 
A. C. 304, do not afford a warrant for the 
contrary view. 

For the purposes of the distribution of 


PART Il. SECT. 8, SUB-SECT. 4.— 
A. (b) ili. 


— ALLACE HUESTIS 
Gkry SToneE Co. (1881), 3 Cart. 374.— 
CAN. 
a (p. 
irect-—P. 


legislative powers between the Dominion 
& the Provinces under sects. 91 & 92 
there is no such thing as treaty legisla- 
tion as such. The distribution is based 
on classes of subjects, & as a treaty 
deals with a particular class of subject so 
would the legislative power of performing it 
be ascertained. No further legislative com- 
petence was obtained by the Dominion from 
its accession to international status & the 
consequent increase in the scope of its execu- 
tive functions. There was no existing con- 
stitutional ground for stretching the com- 
petence of the Dominion Parliament so that 
it became enlarged to keep pace with en- 
larged functions of the Dominion executive. 
If the new functions affected the classes of 
subjects enumerated in sect. 92 legislation 
to support the new functions was within the 
competence of the Provincial Legislature only ; 
if they did not, the competence of the 
Dominion Legislature was declared by sect. 91 
& existed ab origine. The Dominion could 
not, merely by making promise to foreign 
countries, cloth: itself with legislative 
authority inconsistent with the constitution 
which gave it birth. 

Further, the present legislation was not 
concerned with matters of such general 
importance as to justify the overriding of the 
ae distinction of powers in sects. 91 & 
Lastly, in totality of legislative powers, 
Dominion & Provincial together, Canada 
was fully equipped to legislate in performance 
of treaty abliaations: but the legisletive 
powers remained distributed, & if tm the 
exercise of her new functions derived freorva 
her new international status Canada incurred 
obligations, they must, so far as legislation 
was concerned, when they dealt with Pro- 
vincial classes of subjects, be dealt with by 
the totality of powers—by co-operation 
between the Dominion & the Provinces.-~ 
A.-G. FOR CANADA v. A.-G. FOR ONTARIO, Le 
WEEKLY REST IN INDUSTRIAL UNDERTAKINGS 
Act, Me MINIMUM WaGEs Act, Re LIMITATION 
oF Hours oF WorK Act, [1937] A. C. 326; 
106 L. J. P. C. 72; 156 L. T. 302; 53 
T. L. R. 325; 81 Sol. Jo. 116, P. C. 


130q. Minimum Wages Act—Ultra vires.]—A.-G. 


FOR CANADA v. A.-G. FOR ONTARIO, Re 
WEEKLY REST IN INDUSTRIAL UNDERTAK- 
Incs Act, Re Minimum WaaGeEs Act, Re 
LIMITATION OF Hours oF Work Act, No. 
130p, ante. 


130r. Limitation of Hours of Work Act—vUltra 


vires.J—A.-G. FoR CANADA v. A.-G. FOR 
ONTARIO, Re WEEKLY REST IN INDUSTRIAL 
UNDERTAKINGS AcT, Re MINIMUM WAGES 
Act, Re LIMITATION OF Hours oF WORK 
Act, No. 130p, ante. 


180s. Dominion Trade & Industry Commission 


Act.]—Sects. 15 (2), 16, 17, & 23 to 26, in- 
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stitute ‘*185ai. Tazration— Direct — 
What is.j— °’’ 


Cases 180p—135a. 


clusive, of Dominion Trade & Industry 
Commission Act, 1935, of the Parliament of 
Canada, which was passed for the purpose 
of giving effect to certain recommendations 
contained in the Report of the Royal Com- 
mission on Price Spreads, were intra vires of 
the Dominion Parliament. Sects. 20, 21 & 
22 of the Act, so far as they were applicable 
to such of the enactments,. or to offences 
created by such of the enactments, cnumerated 
in sect. 2 (h) of the Act as might be intra 
vires, were not wltra vires. 

Sect. 18 of the Act, which provided that 
the words ‘‘Canada Standard” or the 
initials ‘‘C. S.” should be a national trade 
mark, vested in His Majesty in right of the 
Dominion, & that the application of that 
national trade mark to any commodity 
warranted it to conform to the relevant 
Dominion commodity standard, & sect. 19, 
by which any producer or manufacturer or 
merchant was given permission to apply the 
national trade mark to any commodity 
provided it conformed to the appropriate 
statutory specification, were intra vires of the 
Dominion Parliament under head 2 of 
sect. 91 of the British North America Act, 
1867, “‘ the regulation of trade & commerce.” 
The substance of that legislation was to 
define a national mark, & to give the exclusive 
use of it to the Dominion so as to provide 
a logical basis for a system of statutory 
licences to producers, manufacturers & 
merchants. The method adopted in sect. 18 
was to create a civil right of a nove! character, 
but there seemed to be no reason why the 
legislative competence cf the Dominion 
Parliament should not extend to the creation 
of juristic rights in novel ficlds if they could 
be brought fairly within the classes of subjects 
confided to Parliament by the constitution.-— 
A.-G. FoR ONTARIO v. A.-G. FOR CANADA, 
Re DOMINION TRADE & INDUSTRY CoM- 
MISSION Act, [1037] A. ©. 405; 106 1. J. 
P.C. 59; 156 L. T. 310; 53 T. L. 2. 837; 
81 Sol. Jo. 276, P.O. 


Add. Annotation :—Refd. Royal Bank of 
Canada v. Larne, [1928] A. C. 187. 


Add. Annotations :—Apld. Royal 
Canada v. Larne, [1928] A. C. 187. 
A.-G. for Canada v. A.-G. for 
Columbia, [1930] A. C. 111. 

Add. Annotations :—Consd. A.-G. for Ontario 
v. Reciprocal Insurers, {1924] A. C. 328; 
A.-G. for British Columbia v. Kingcome 
Navigation Co., [1934] A. C. 45. 


Add. Annotations :—Consd. A.-G. for British 
Columbia v. Kingcome Navigation Co., [1934] 
A. C. 45. Refd. A.-G. for Manitoba v. A.-G. 
for Canada, [1925] A. C. 561; Erie Beach 
Co. v. A.-G. for Ontario (1929), 46 'T. L. R. 33. 


Direct—What is.J-—- A tax is not 
‘direct taxation’’ within British North 


ae 


Bank of 
Refd. 
British 








vires, as it is a direct tax & comes 
within the taxation powers of B. N. A. 
Act, 8. 92 (2).—CLARKE v. Moose 


w i. ——- Nova Scotia Railway | b (p. 435) For “b” substitute ry), (1923) 2D. L. R. 216; 
Arrangement Act—Ultra vires.|—Mur- | ‘‘ 135s fi. se 13 Sask Lite 339) (923) LWW. R 
DOCH v. WINDSOR & ANNAPOLIS Ry. o (p. 435) For ‘‘o” substitute | 519g —CAN 
Co. (1877), 3 Cart. 368.—CAN. o “© 18358 iil.” ; ° = 

w ii. ——— Nova Scotia Winding-up 136a iv. —— ———.}-—- Cit 135a v. -——- ——- ——.}-—A munil- 
4 Valid.}—Re W H Act (Sask.), 6. 415a, which pune were cipal tax sought to be imposed on a 


435). For “a. 7 
ower to ¢ 


mpose.}—’’ sub- 


the city council to enact a bye-law 
requiring every person atten 
place of amusement to pa 
each admission to such p 
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lage upon 
» is tnira 


trustee on assessment under Ontario 
Assessment Act, R. 8. O., 1914 (ce. 195), 
wu. 13 (3), as enacted by 1822 (c. 78) 
8. 12, in respect of income “no 


a 


> 


Cases 185a—135e. 


America Act, 1867 (c. 3), 8. 92, head 2, unless 
in substance it is one which is demanded from 
the person who it is intended should pay it, 
even if the Act imposing it declares that it 
is to be a direct tax upon the person who pays. 

In answer to questions referred by the 
Governor-General, namely: (1) whether 
the legislature of Manitoba had authority to 
enact c. 17 of its statutes for 1923, entitled 
‘An Act to provide for the collection of a 
tax from atau selling grain for future 
delivery,” (2), if the Act was ultra vires in 
certain parts, then in what particulars it was 
ultra vires :——-Held: the Act was wholly 
ultra vires, since in many transactions to 
which it related the person paying the tax 
would indemnify himself at the expense of 
others, & it was not possible to assume that 
the legislature intended to pass it in a trun- 
cated form.—A.-G. FOR MANITOBA v. A.-G. 
FOR CANADA, [1925] A. C. 561; 941. J. P. C. 
146; 133 L. T. 193; 41 T. L. R. 409; 69 
Sol. Jo. 445, P. C. 


926), 46 T. L. R. 33. 
roducts Sales Adjustment Committee v. Orystal Dairy, 
Ltd., [1933] A. C. 168. 


185e, ——-  —-— 


185d. 


Annotation :—Consd. ree for British Columbia v. Canadian 


Pacific Ry., [1927]).A. C. 934. 
135b, = 





J—A tax imposed by a 





wholly distributed annually,” is) an 
indirect tax & ultra vires.—CITY OF 
WINDBOR CORPN, 0. McLEOn, [1926] 2 


O. L. I. 15.—CAN, 


provincia] legislature, in respect of a com- 
modity, is an indirect tax, & ultra vires under 
British North America Act, 1867 (c. 38), 
8. 92 (2), if from the terms of the Act there 
appears an expectation & intention that the 
person required to pay the tax will indemnify 
himself upon a resale of the con.modity taxed, 
even if in the case under consideration no 
resales have taken place. 

An Act of the legislature of British 
Columbia, Fuel-Oil Tax Act, R. S. B. C., 
1924 (c. 251), requiring that every person who 
shall purchase within the province fuel-oil 
for the first time after its manufacture in, 
or importation into, the province, shall pay 
a tax thereon, is invalid.—A.-G. FoR BRITISH 
COLUMBIA v. OANADIAN PACIFIC Ry. Co., 
[1927] A. O. 9384; 96 L. J. P. C. 149; 137 
L. tT. 745; 43 T. L. R. 750; 71 Sol. Jo. 761, 
P.C. 


Annotations :-—Consd. Erie Beach Co, v. A.-G. for Ontario 








product within 


»R. 97; [1026] 8. C. R. 450; 57 


Annotation :-—Refd. A 
Murphy Lumber Co., Gi 930) A. C. 357. 


135e. ——_-- ——— 


- Held: 





purpose of controlling & regulating, 
under this Act, the marketing of any 
its authority, the | & ultra 
Committee shall, so far as the legislative 
authority of the ‘province extends, have 


ENGLISH AND Emrtre Dicest SUPPLEMENT. 


Refd. Lower Mainlands Dairy 





.|—The Halifax Corpn. 
charter provided that the owner of property 
let to the Crown, or to any person exempt 
from taxation, should be deemed to be in 
occupation thereof, & should be assessed & 
rated to business tax if the premises were 
used for business purposes :—Held: the tax 
was a direct tax falling within the authority 
of British North America Act, 1867 (c. 3), 
8s. 92 (2), & was within the powers of the 
province.—HALIFAX CORPN. v. FAIRBANKS’ 
ESTATE, [1928] A. C.117; 97L. J. P.C. 11; 
138 L. T. 162; 44 T. L. R. 5; 71 Sol. Jo. 
946, P. C. 


Annotations :—Consd. A.-G. for poles Pes wv. King- 
come Navigation Co., [1934] A. 
A.-G. for Manitoba, [1937] A.C. Sco. 


ad. Forbes v. 











Succession duty.}—See Nos. 
140-142b, post. 





-|—Mine Owners Tax Act, 
1923 (c. 33), of Alberta, purported to impose 
upon every mineowner, as therein defined, 
& percentage tax upon the gross revenue of 
his mine during each preceding month :— 
Held: the tax was not direct taxation within 
British North America Act, 1867 (c. 3), 
s. 92 (2), & the Act was ultra vires.—R. v. 
CALEDONIAN COLLIERIES, [1928] A. ©. 848; 
97L. J. P.C. 94; 189 L. T. 525; 44 T. L. R. 
622, P.C. 





. for British Columbia v. McDonald 





-+—-Forest Act, 1924, s. 58, 
of British Columbia, imposed a tax upon all 
timber cut within the Province, except that 
upon which a royalty was payable, but pro- 
vided that in the case of timber used or 
manufactured in the Province there should 
be a rebate of nearly the whole tax. The. 
Act prohibited undcr penalty the export 
of any timber without a certificate that the 
tax due in respect of it had been paid :— 
(1) the tax was invalid because it was 
an export tax, & so fell within the category 
of duties of customs & excise, which the 


es ee eee. 


135 x —Tax on 
non-resident contractors held indirect 
vires.—CHARLOTTETOWN 
FOUNDATIONS ee Lrp., [1932] 
3D. L. R. 353; 3M. P. R. 196. "—CAN. 





etter nt 











135a vi. —-—,|-— Deft. 
the body incorporated by the British 
Columbia Land Settlement & Develop- 
Act, took proceedings under ss. eae 1 
of the Act, RK. S. B. C., 1924, 128, 
with respect i lands of which pitt. 
was the rogistered owner, & ponalty 
taxes provided for by s. 53 were im- 
osed. Plitf. sued deft., attacking said 

egislation as ultra vires, as providin 
for indirect taxation, & claime 
damages, an injunction, etc. :—Zeld : 
the taxation etfected upon the land & 
the owner was direct intra wires,— 
RATTENBURY  v. cpa PELTLEMENT 
emer Sah ae D.L. HK. 242; 8.C. R. 


vole: {1928) : oe er a 382 j a 
135a vil. ——— -—- —-—-.}- By sect. 


3 of the “Produce Marketing Ret of 
British Columbia, 1926-27, a ‘‘ Com- 
mittee of Direction ” was constituted, 
‘ with the exclusive power to contro} 
& rogulate the marketing of all tree 
fruits & vegetables eee being pro- 
ducts grown or produced in that portion 
of tho province contained within ”’ 
boundaries therein specified. By sect. 
10 (1), it was provided that, _ for the 


power to determine at what time & in 
what quantity, & from & to what 
aces, & at what price the product may 
e marketed, & to make orders & 
regulations in rolation to such matters.”’ 
By sect. 10 (k), the committee was also 
given the power “for the purpose of 
defraying the expenses of operation, to 
impose levies on any product 
marketed.’”? By sub-sect. (3).of sect. 
16, as enacted by Amendment Act of 
1928, it was provided that ‘‘ the com- 
mittee may fix licence fees to be paid 
by shippers ” :—Held: this legislation 
is ulira vires of the prove ar 
ture.—LAWSON v. INTERIOR 
Fruit & Mit here oe ae, OF 
DIRECTION, [1931] 8. C. R. - 
D.L. R. 19383 revs oos0ls Ww WR 
23 ; Aa L. R. 10 7: 42 B.C. R. 493. 


136a_ viii. .}-The 
taxes which under Municip al Com- 
oe cuere Act, R. 8. M., 1913, he ma 

noquire municipal councils to levy 
collect are direct taxes on property & 
tntra vires.}—BRANDON CITY v. MUNI- 
ee one (1931) 3 D. L. R. 397; 

2 W. W. R. 65; afd., 11931) 3 WwW. W. R. 
225; 4D.L: R.8 ; 3 W.W. R. 225; 
39 Man. L. R. Sea c “CAN, 
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135 xi. . ~The official 
guardian of an infant appointed under 
Official Guardian Act, R.8. B.C., 1924, 
is entitled to a commission on moneys 
voluntarily paid to the infant’s estate 
by foreign trustees. This commission, 
if a tax, is intra vires the provincial 
Legislature. —HADDON v. FILLMORE, 
(1933) 4 D.L. R. eee 47 B.C. R. 299, 
——CAN. 





135 xii. ——— —— .)}—Sects. 4, 
10 & EG 1), (2); (5), (6) of Assessment 
Act, , 1927, are intra vires.— 


Pocnuccaar *». TORONTO CORPN. a 
11934] S.C. R. 158; 2D. L. R. 44.— 


135 xiii. The tax 
on wages imposed by Special Income 
Tax Act, 1933 (Man.), is a direct tax, 
&, therefore, infra vires.—A.-G. FOR 
MANITOBA ©. HARPER; A.-G. FOR 
MAN'TOBA v. FORBES; A.-G. FOR 
MANTTOBA v. BRO OKES oo) 3 
W. W. R. 681; [1935] 1 D. L. R. 410 
42 Man. L. R. 569; ‘aa. (19363 
Ss. Cc. R. 40; 1 D. L. R. 65.—_CAN« 


6 (p. 435 i, a ee —— 
UMMER AGON Oo. 0. WILSON! 
(1885), 3 Man. L. R. 68.—CAN. 








Dominion legislature had exclusive power to 
impose by British North America Act, 1867 
(c. 3), 8. 122; (2) also because it was indirect 
taxation, & therefore not within the legis- 
lative power of the Province under sect. 92, 
head 2, of that Act; (3) a tax levied on a 
commercial commodity upon the occasion of 
its exportation in pursuance of trading 
transactions cannot be described as a tax 
whose incidence, by its nature, is such that 
it is finally borne by the first payer & is not 
susceptible of being passed on.—A.-G. FOR 
BRITISH COLUMBIA v. McDONALD MuRPHY 
LUMBER Co., Lrp., [1930] A. C. 357; 99 
L. J. P.O. 113; 1483 LT. 1; 46 T. L. R. 
266, P. C. 


Annotation :—As to (2) Consd. A.-G. for British Columbia ». 
Kingcome Navigation Co., [1934] A. C. 45. 


135¢. 


—- —— ——.]}—In an action by applts., 
the Lower Mainland Dairy Products Sales Ad- 
justment Committee, appointed under Dairy 
Products Sales Adjustment Act of British 
Columbia of 1929, for a mandamus command- 
ing resps., distributors as defined by the Act, 
to make to applt. committce returns of all 
milk or manufact:::ed products purchased or 
received by them from dairy farmers :—Ifeld: 
the ‘‘ adjustment levy,” the share of the ap- 
pointment contributed by cach farmer to the 
committee, & the ‘‘ expenses levy,” the com- 
pulsory levy collected from the farmers to 
meet the expenses of the committee, were 
both taxes within B. N. A. Act, 1867 (c. 3), 
ss. 91, 92, & did not constitute direct taxa- 
tion, & the Act of 1929 was therefore ultra 
vires & beyond the competence of the Legis- 
lature of the Province of British Cotacabian. 
—LOWER MAINLAND Dalry PRODUCTS SAiws » 
ADJUSTMENT COMMITTEE v. CRYSTAL Daury. | 
Lrp., [1933] A. C. 168; 102 L. J. P. C. 17; | 
148 L. T. 300; 49 T. L. R. 104, P. C. 

—— ——.J—The Fuel-oil Tax Act, 
1930, of British Columbia, which imposes a 
tax upon every tonsumer of fuel-oil according 
to the quantity which he has consumed, is 
valid under sect. 92, head 2, of the B. N. A. 
Act, 1867; the tax is direct taxation, because 
it is demanded from the very persons who it 
is intended or desired should pay it. As the 
tax does not relate to any commercial dealing 
with the commodity it does not fall within 
the category of customs & excise duties, 
which are within the legislative powers of the 
Dominions, both because they are by nature 
indirect taxes & having regard to sect. 122 
of the Act. The Act being within the legis- 
lative power given by sect. 92, head 2, & not 
purporting to regulate trade & commerce, is 
not invalid as infringing the Dominion 
authority under sect. 91, head 2, to legislate 
for that purpose.—A.-G. FoR BRITISH 
COLUMBIA v. KINGCOME NAVIGATION Co., 
Lrp., [1984] A. C. 45; 103 L. J. P. Cc. 1; 
150 L. T. 81; 50T. L. R. 83, P. C. 





185h. —— —— —_—.]J~-Applt., a Dominion civil 


servant employed as a meat inspector in the 
Health of Animals Branch of the Dominion 
Department of Agriculture, was resident 
within the Province of Manitoba & performed 
his official duties there :—Held: the Special 
Income Tax Act, 1933, of Manitoba, which 
(inter alia) imposes a tax of 2 per cent. on 
the wages of every employee in the Province, 
is valid Provincial legislation, & a Dominion 
civil servant resident in & working in the 
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Cases 1385e—140. 


Province is taxable thereunder equally with 
all other employees in the Province. 

The tax is a direct tax on employees in 
respect of that portion of their income 
which consists of wages, & the legislation is 
therefore valid under head 2 of sect. 92 of 
British North America Act, 1867, which 
enumerates “ direct taxation within the 
Province in order to the raising of a revenue 
for Provincial purposes’? as within the 
exclusive powers of Provincial Legislatures. 

Applt. was an ‘‘ employee”’ within the 
meaning of sect. 2 (1) (b) & (d) of the Act of 
1933, & the Dominion Govt. was his ‘‘ em- 
ployer ” within the meaning of sect. 7 of the 
Act, which provides that in the case of wages 
paid without deduction of the tax ‘ by his 
employer’? the employee shall forthwith 
pay the tax. That provision does not im- 

ose any duty on any employer outside the 
Province, & the comprehensive meaning of 
the term “ employer ”’ is free to operate. It 
is not ulfra vires of the Provincial Legislature 
to provide that if a wage-earner within the 
Province receives his wages from an em- 
ployer outside Province without deduction 
of tax, the wage-earnor shall himself pay the 
tax, whether the outside employer is the 
Dominion Govt. or any one else. 

The provisions of sects, 4, 5 & 6 of the Act, 
however, by which the siuties of deduction, 
of accounting, of making returns & of 
keeping records are imposed upon “ every 
’ under penalties, do not apply 
to the Dominion Govt. 

Lastly, there is here no conflict between the 
Dominion & Provincial income tax legisla- 
tion. Both income taxes may co-exist & 
be enforced without clashiug., & there is 
therefore no room for the application of the 
doctrine of the ‘ occupied field,’ which 
only applies where there is a clash between 
Dominion & Provincial legislation within an 
arca common to both. -PorRnBES v. A.-G. FOR 
MANITOBA, [1937] A. ©. 260; [1937] 1 All 
K. RR. 249; 106 1. 0. P.O. 17; 156 3. 7. 
201; 538 'T. i. Re. 2b: Sl Sol. Jo. 77, PL. C. 
Add. Annotations :---Consd. Llalifax Corpn. v. 
Fairbanks’ Estate (1927), 44 T. L. RR. 55 
Rt. v. Caledonian Collieries, [1928] A. C. 358 ; 
Erie Beach Co, v. A.-G. for Ontario (1929), 
46 T. L. R. 33; A.-G. for British Columbia 
v. Kingcome Navigation Co., [1934] A. C. 45. 
Refd. Caron v. R., [1924] A. C. 900; A.-G. 
for Manitoba v. A.-G. for Canada, [1925] 
A. ©. 561; A.-G. for British Columbia v. 
Canadian Pacific Ry., [1927] A. C. 934; 
A.-G. for Manitoba v. A.-G. for Canada, [1929] 
A. C. 260; Lower Mainland Dairy Products 
Sales Adjustment Committee v. Crystal 
Dairy, Ltd., [1933] A. C. 168; Forbes v. 
A.-G. FOR MANITORA, [1087] A. C. 260. 
sy] -AL-G. FOR ALBERTA 0. 
A.-G. ror CANADA (1988), 159 L. T. 609 ; 
55 TT. L. R. 65 5 &2 Sol. Jo. 1029, P. C. 

Add. Annotations :—Consd. A.-G. for British 
Columbia v. Kingcome Navigation Co., [1934] 
A. ©. 45. Refd. A.-G. for Manitoba v. A.-G. 
for Canada, [1925] A. C. 561; A.-G. for 
British Columbia v. Canadian Pacific Ry., 
[1927] A. C. 934. 

Add. Annotation :-—Consd. Alberta Provincial 
Treasurer v. Kerr, [1933] A. C. 710. 

Add. Annotations :—-Distd. Alberta Provincial 


¢ 


Cases 140—142b. 


141. 


142. 


142a. 


441 ih. 


Treasurer v. Kerr, [1933] W. N. 205. Refd. 
English, Scottish & Australian Bank, Ltd. 
. 1. R. Comrs. (19381), 48 T. L. R. 170; Re 
oe Bank for Foreign Trade, [1933] Ch. 
Add. Annotations :—Consd. A.-G. for Manitoba 
v. A.-G. for Canada, [1925] A. C. 561; 
Alberta Provincial Treasurer v. Kerr, [1933] 
A. ©. 710; A.-G. for British Columbia v. 
Kingcome Navigation Co., [1934] A. OC. 46. 
Refd. Halifax Corpn. v. Fairbanks’ Estate 
(1927), 44 T. L. R. 6; Erie Beach Co., Ltd. 
v. A.-G. for Ontario (1929), 46 T. L. R. 33. 
Add. Annotations :—Consd. A.-G. for Mani- 
toba v. A.-G. for Canada, [1925] A. C. 561; 
Erie Beach Co., Ltd. v. A.-G. for Ontario 
(1929), 46 T. L. R. 33; Alberta Provincial 
Treasurer v. Kerr, [1933] A. C. 710. Refd. 
Brassard v. Smith, [1925] A. C. 431. ; 














co., which was registered in Ontario, were 
registered in the name of a person domiciled 
in the State of New York. By Ontario 
Succession Duty Act, s. 10 (2), “ No propery 
in Ontario belonging to any deceased person 
at the time of his death . . . whether such 
deceased person was at the time of his death 
domiciled in Ontario or elsewhere shall be 
‘transferred ... until the duty, if any, is 
paid, or security given therefor, & any corpora- 
,tion or person allowing such property to be 
so transferred ... contrary to this sub- 
section shall be liable for such duty ”’ 
Held: on the death of the shareholder, as the 
co.’s share register was required by law to be 
kept in Ontario & as the shares could therefore 
be effectively dealt with only in Ontario, the 


.J—The tax 











142b, 


Province of Canada, denying the right n (p. 
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shares were situate in Ontario & subject to 
succession duty there, & that as there was no 
provision for reimbursement of the co. the 
statute did not impose indirect taxation & was 
not ultra vires of the Provincial Legislature.— 
ERIE Bracu Co., Lrp. v. A.-G. FOR ONTARIO, 
[1930} A. C. 161; 99 L. J. P. C. 38; 142 
L. T. 156; 46 T. L. R. 33, P. C. 


—— ———.]}— Under B. N. A. Act, 1867, 
sect. 92, head 2, a Province is not entitled 
to impose taxation payable on the death 
of a person therein domiciled in respect of 
his personal property locally situate outside 
the Province, but is entitled to impose taxa- 
tion on persons domiciled or resident within 
the Province in respect of the transmission 
to them under the Provincial law of personal 
property so situate. Personal property out- 
side the Province cannot be treated for the 
above purpose as within it by an application 
of the principle mobilia sequuntur personam : 
that principle relates to the law governing 
the devolution of personal property, not to 
its local situation. 

If a Provincial statute imposing succession 
duties makes the exor. personally liable for 
the duties the taxation is indirect & therefore 
invalid ; that rule is not confined to the case 
of property within the Province. 

Upon the true construction of Succession 
Duties Act of Alberta the exor. is made 
personally liable for the duties, & as to per- 





‘sonal property outside the Province the 


duties are imposed upon the property itself, 
not upon its transmission. Consequently, as 

to property within the Province the facetion 
is invalid, because it is not direct, & as to 


436) ‘ii. Companies. ai A 





under Succession Duty Act (B. C.), as 
applied to ‘* movables ’”’ outside the 
rovince belonging to a person who 
fed domiciled within the province, is 
a direct tax & intra vires.—ke IN- 
VERARITY ESTATE, (1924} 1 D. L. R. 
1020; 1 W. W. R. 901; 33 B.C. R. 
318.—OCAN. 
Duty Act, R. 8. O., 
Held : antra vires. ae - ( 
v. BABY, [1926] 3 D. L. R. 928; 
O. L. R. 181.--CAN, 


141 v. 
Duty Act, 1915, 3s. 
intra vires.—R.  v. 
CHIONESS) (1923), 51 N. B. 
{1924} 2 D. L. R. 1191.—CAN. 

141 vi. —-— .}—Held : 
the taxation imposed under Succession 
Duty Act, R. S. B. C., 1924, was direct 
taxation, & intra vires.—-UNTERMYKR 


——, }—Succession 
1914 (6, 24):— 
G. FOR nen ae 





.]—Succession 
10 (6) :—ZdHeld: 
DONEGAL (MAR- 
R. 809; 

















EsTaTsE wv. A.-G. FOR BRITISH Co- 
LUMBIA, [1929] 1 D. L. R. 315; 
8. Cc. R. 84; ee tt 1928) 3 D. L. R. 
311; 2 W. 09; 39 B.C. RR. 
533.—CAN. 


141 vii. --— ——.]-—Quebec 
Succession Duties Act, R. g. Q., 1925, 
s. 5, is ultra vires as ‘amounting to a 
tax on eopeny not within the Pro- 
vince.— ATIONAL TRUST CoO., 
ee 2D. L. R. 474; S.C. R. 670.— 


141 viii. —— ——— ——.]} ‘Sects. 21- 
24 of British Columbia Succession 
Duty Act is ulira ial ies & the duty 
imposed thereby in t taxation.— 
Co. v. A.-G. FOR BRITISH COLUMBIA 
Re Promis & FRANK KstaTE, [1934] 


2W. W. R. 481; 8 D. L. RR. 488; 
48 B. C. R. 171.—CAN. 
J i. Exemption from.}-—Held > 





the VOWSr & authority to raise revenue 
for Dominion purposes was_speciall 
given to the Parliament of Canada. 
any legislation passed by the Old 


to tax or exempting any subject in 
Ontario to pay such tax, could not 
be valid after the passing of B. N. A. 
Act, 1867.—HOLMSTEAD v. MINISTER 
on Customs & Excise, (1927) Exch. 

{(p. 436) i. -———.]— Hawkers & 
Pedlers Act, R. S. S., 1920 (c. 147), 
applies to a hawker & pedler acting as 
such as the agent of a Dominion co, 
even though its letters patent give it 
the power to sel] & make known ita 
products throngh ‘‘ salesmen & agents 
going from house to house & paras 
samples,” etc., the licence fee inpose 
by the Act not being an indirect tax, & 
not being made so by the fact that an 
employer pays it for his agents.—R. 
(SINCLAIR) wv. GERBHARDT, [1926] 2 
Nn. L. R. 950; [1926] 2 W. W. R. 235; 
45 Can. Crim. Cas. 321; 20 Sask. R. L. 
485.—CAN., 

m (p. 436) 1.———~ —— Land re- 
gistry fees.)}—The ad valorem fee which 
Land [I ry Act, R. S. B.C., 1924, 
requires to be paid on an application 
for registration of title thereunder is 
- Be which must be paid by the 

on if it app lies for such hagtay 
fon title ae and to which it has 
obtai nod title under Expropriation 
Act, R. 8. C., 1927, since with respect 
at least to the title to such lands the 
Dominion has no need of the assistance 
of said provincial Act, &, therefore, 
the payment of the fee is not compulsory 
&, therefore, not ‘‘ taxation ’ within 
gect. 125 of B.N.A. Act. Moreover said 
fee is not a tax at all.—aA.-G. FOR 
CANADA wv. REGISTRAR OF TITLES 
OF VANCOUVER LAND REGISTRATION 
District, (1934) 3 W. W. R. 165; 
4D. L. R. 764; 48 B.C. R. 544.—CAN. 

n (p. 436) i. —— Of Dominton notes 
forming part of bank reserve— Valid. }— 
WINDSOR v. COMMERCIAL BANK OF 
WINDSOR (1882), 3 R. x G. 420; 3 
Cart. 377.—C 


AO 





Apacs can place all cos. carrying on 
business in the province, howsoever or 
wheresoever they have been incor- 
porated, on the same basis of taxation. 
—Ite PrRocroR & GAMBLE CO. OF 
OANADA, LYp., [1937] 3 W. W. R. 680; 
2D).L. R. 597.—CAN. 

n (p. 436) ili. Income within 
province.}—Since a province’s power 
of taxation is restricted by a territorial 
limitation, i.e. the taxation must be 
‘within the province,” it follows that, 
if the subject of the taxation is income, 
then income which originated outside 
the province & whith never came 
within the province is not taxable. 
The tax imposed by the Income Tax 
Act, 1932 (c. 5) (Alta.),is a fax on 
income not a personal tax computed 
on the basis of income.—KERK v. 
INCOME TAX SUPERINTENDENT & 
A.-G. FOR ALBERTA, [1938] 2 W. W. R. 
144.—CAN. 

qa (p. 437) 1. -———.}-—-Ontario Insur- 
ance Act, 1924, ss. 168, 180 :—Held: 
tnira vires.—Re INSURANCE CONTRACTS, 





[1926] 2 D. L. R. 204; 58 O. L. R. 
404.—-CAN 
q (p. 437) ii. -+-Held: the right 





to empower the imposition of license 
fees on insurance Cos. was oe 


HaLirax a CORPN. 0. args 
ASSURANCE Sees 18 N. 8S. R. 
(6 R. & G.) a —CAN 

uae oP oo ili. ins Gag: Ordi- 


of ae inira 
(No. 0333 at ae Odo! 8. Thi (ay was intra 
vires.— ENGLISH v. O'NEILL (1899), 4 


ay R. 74.—CAN. 
Fags S855 1927 


a (p. 437) iv. - 
85 a) of Insurance Act, R. 

C. fel is ulira vires of the Ontario 
ala .—YOREE to. CONTINENT. 
ceeuentt Co. rie Can., [1929] “4 
R. 662; 64 O. L. R. 109 


80; t.. B. 
ssn es "180; 1D. B. 





personal property outside the Province it is 
invalid, both because it is not direct & because 
it is not within the Province.—ALBERTA 
PROVINCIAL TREASURER v. KuRR, [1933] A. C. 
149 L. T. 563; 50 


710; 102 L. J. P. C. 187; 
T. L. RB. 6, P. 0. 


—Refd. Public Trustee of New Zealand v. 


Annotation : 
Lyon, [1936] A. OC. 166. 


144. Add. Annotation :—Refd. Halifax Corpn. v. 
Fairbanks’ Estate (1927), 44 T. L. R. 5. 


145. Add. Annotations :—Consd. Re Insurance Act 


of Canada, [1932] A. C. 41. 


Ontario v. oe Insurers, [1924] A. C. 
-» [1924] A. C. 999; Toronto 
Electric Comrs. v. Snider, [1925] A. C. 396; 
A.-G. for Manitoba v. A.-G. for Canada, [1929] 
Articles Trade 
Assocn. v. A. “G. for Oanada, [1931] A. C. 310; 
Shannon v. Lower Mainland Dairy Products 
Board (1938), 54 T. L. R. 1090. 


Construction of legislation—Limitation 
jurisdiction.] — A.-G. 
ONTARIO v. RECIPROCAL INSURERS, No. 108a, 


3828; Caron v. R 


A. ©. 260; 





145a. 
to provincial 


ante. 


146 ili a. —— ee Re alot 0. 
LAURENT (1891), 17 Q. L. R. 226.— 
CAN. 

146 xil., ——.}—Govt. Liquor 
Act, 1921 (c. 30), which vests in a 
Board of Control the exclusive sale of 
intoxicating liquor within the province, 
is intra vires.—R. v. FERGUBON (B.C.), 
[1922] 2 W. W. R. 473; 69 D. L. R. 
153; 37 Can. Crim. Cas. 89.—CAN. 


146 xiii. -}—The imposi- 
tion by Govt. Liquor Act, 1921 (c. 30), 
5. 55, of a tax upon any liquor not pur- 
chased from a4 vendor at a govt. 
liquor store, is intra vires oe provincial 
legislature.—-LITTLE  v. -G. FOR 
eee ote (B.C, " " (1922) 2 

. W. R. 359; 65 D. L. R. 297; 37 
cari. Crim. Cas. 189 ; affg..60 D. L. R. 
335; 30 B.C. R. 343.—CAN. 


146 xiv. ———.}—-Saskatchewan 
Temperance Act, R.S.8S., 1920 (c. 194), 
8. 11 (2), requiring every brewer, dis- 
tiller, & liquor exporter to make 
certain returns to the Commission ix 
intra vires the provincial legislature, 
even in respect to a ake uor export co. 
incorporated by the ominion Par- 
Hament.—R. v. REGINA WINE & 
Spirit, LTp., R. v. PRATRIE DRUG Co., 
Ltn., [1922] 1 Ww. W. R. 1953 65 
D.L. R. 258; 36 Can. Crim. Cas. 348 : 
15 Sask. L. R. 100.—CAN. 




















146 — Suspension of 
Canada Tem Sglaee Act. |}-—-SHEEHAN 
v. SHaw, [1928] 2 L. R. 468; 49 
Can. Crim. Cas. a7 -CAN. 

146 xvi. ——.]—Held: readi 
sect. 141 of Liquor Control Ac 


(Ontario), 17 Geo. 5, c. 70, in connection 
with sect. 72 (1), the latter must be 
regarded as limited to cases over which 
the Ontario Legislature had juris- 
diction, & not as an attempt to invade 
the field of Dominion Legislature.— 

». Rupvpick, [1928] 3 D. L. R. 208 ; 
49 Can. Crim. Cas. 323; 62 O. L. R. 
248. tits 


146 xv }—Nova Scotia 
Li uor Control Act, 1930, is ead yng 
v. Roone, [1934] 3 D. L 782: 
686.6.C.11: 8M. P. R Por OAR: 


146 xviii. .--Nova Scotia 
Liquor Control Act, 1930, is intra 
vires.—R. v. SLAUGHENWHITE (1934 ), 
8M. P. R. 214; 62C. C. C. 207.—CAN. 


146 xix. ——.}—Sect. 52 of 
nN beget bg “Act, 1918, P. E. I. is 
ultra vires.—R. v. FLoop (1922), 38 
Can, 0. 0. 403.—CAN. 


ee 





Proprietary 


R. v. Mo 


Vol, XVI.—Dependencies. Cases 142b—159. 


148. 
149. 


[1934] 2 
150. 


[1927] P. 
Refd. A.-G. for 





154a. 


158. 


mission ; 


FOR | 159. 


Add. Annotation :—Refd. A.-G. for Manitoba 
v. A. -G. for Canada, [1929] A. CO. 260. 

Add. Annotations :—Consd. Chung Chuck v. 
R., [1930] A. C. 244. 
K. B. 164. 


Add. Annotations :—Consd. Chung Chuck v. 
R., [19380] A. C. 244. 
[1926] A. C. 482. 


158. Add. Annotations :—Refd. The Fagernes, 
311; 
(Regulation & Control of), [1982] A. C. 54. 
No power to confirm transfer of federal 
railway.}|—BOURGOIN _ »v. 
CHEMIN DE FER DR MONTREAL, OTTAWA, 
ET OCCIDENTAL (1880), 5 App. Oas. 381; 49 
L. J. P. C. 68; 42 L. T. 414, P. O. 


Add. Annotations :—Consd. Canadian Pacific 
Ry. Co. v. Toronto Transportation Com- 
Toronto Transportation Commis- 
sion v. Canadian National Railways (1930), 
144 L. T. 37. 


Add. Annotations :—Refd. A.-G. for Ontario 
v. Reciprocal Insurers, {1924] A. C. 328; Re 


Refd. Elias v. Pasmore, 
Refd. Nadan v. R. 
Canada 


Re Aeronautics in 


COMPAGNIE DU 


Insurance Act of Canada, [1932] A. CO. 41. 








Control Act, R. 8S. O., 1927, is tntra 
vires, since Canada Temperance Act 
is now superseded ~ ulira vires.—It. v. 
VaRLEY, [1936] 1 D R. 771; 65 
Can. C. 0. 192.—CAN. 

t (p. 438) i. 
KEEFE v. MCLENNAN (1876), 2 R. & O. 
5; 2 Cart. 400.—CAN. 


0 (p. 448). For ‘ 
Act—- -lon,isnatary = prorisions ’* 


eens ene ae 


Prohibition 
read 





ene iene 


hibition Act.” 


©:(0: 438) i. Act of 1886 
(c. 3), 8. 55.)-Fel’: the right to 
impose forfeiture under the above 
sect. of an offender’s gouds as punish- 
ment was within the powers of the 
provincia] legislature.— R. ». GARDNER 
pete 25 N. 8. R. (13 R. & G.) 48.— 


d (p. 438) i. —— AWerta Liquor 
Control Act, 1924 (ce. 14).)—Held: 
sect. 113 (3) of the above Act was 
ultra vires.—R. v. FORHAN (Alta.), 
{1927} 1 W. W. R. 689; 48 Can. Crim. 
Cas. 86.—CAN. 

{ (p. 438) i. Restrictions on 
export.}-—The requirements in Sans- 
katchewan peer Act, that all 
warehouses in which liquor is kept for 
export be located tn cities having a 
population of 10,000, is intra vires.— 
CANADA DRUGB, LTD. vw. A.-G. FOR 
SASKATOAE WAN (Sa@k.), [1922] 2 
W. W. OR. 1089; 67 D. L. R. 33; 38 
Can. Crim. Cas. 68; 15 Sask. L. KR. 
506; varying, 66 D. L. R. 815; 37 
Can. Crim. Cas. 367.—CAN. 


k (p. 438) i. — — Creation of criminal 
offences, |—Saskatchewan ‘Temperance 
Act, BR. 8S. S., 1920 fc. 194). 6. 68 (2). 
as amended, is ulira virea the provincial 
legislature, in so far as it egies to 
set up certain acts as a criminal offence, 
namely, the obstruction of the 

‘ officer ’’ mentioned in sect. 2 (7a) in 
the execution of hia duties under the 
Act.—R. (WILBUR) v. MAGuR (Saask.), 
1923] 3 W. W. R. 55.—CAN. 

k (p. 438) if.- amipomttce & 
nes & penalties— Valid. )j— 
LLAN i873), 2 Pug. 110; 
2 Sg 489.—CAN 

k (p. 438) iff. 8. P. R. v. RONAN 
(1891), 23 N. 8. R. 421.—CAN. 

k (p. 438) iv. Amendment o 
Temperance Act, 1884 (c. 18} Validity. f 
—OOOEY v. BRoME MUNICIPALITY 
(1877), z Cart. 385.—CAN. 


51 


oe - nee 














Conf: seaiory  provisions—-Fro- 
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151i. Harristera — Provision autho- 
rising remuneration by share of pro- 
ceeds of action.}—It 1s ultra vires a 
provinclal legislature to ulter the law 
relating to champerty, nuthorising 
barristers & solrs. within the province 
to contract with clents for payilnent for 
professional services by way of a share 
of the proceeds of actiois in ileu of the 
usual costs. --FAVYLOW vw. MACKINTOSH, 
1924] 3 D. L. Rk. 26; 3 WLW. RR, 
97; $4 B.C. Ri. 56.-—CAN., 


151 ii. S. oF’. Re CONSTITUTIONAL 
QUESTIONS DETERMINATION AOT, Ite 
LEGAL FPRoFRssIONS AcT (B. C.), 
(1927) 4 D. L. R. 195; [1927] 2 


W. W. BR. 808: 48 Can. Crim. Cas. 
278.—-CAN. 

152i, Fisherics —- Powers of pra- 
vineial leyisluture.}—The Dominion 


Parliament has exclusive jurisdiction 
to legislate with gp na to the time, 
mode & manner of fishing: but. sub- 
ject thereto, any proprietary rights, 
e.g. the leasing of fishing rights, & 
rights over Ysh as an article of com- 
merce within the province are within 
rovincial jurisdiction. Sect. 100 (1) 
{f Gamo & Visherios Act, 1930 (Man.), 
80 ultra vires.—-lt. v. WAGNER ole 2), 
11932) 2 W. W. lt. 162; 3 Dz. is 
679; 40 Man. L. kh. 3053 58 C. G. OC. 
132.—-CAN. 

Oo (p. 439) L. —— ----- .J—It Ik 
not comnpetent to the legislature of the 
Province of Alberta to enact legislation 
autborising the construcuon & opera- 
tion of railways in such # manner as to 
interfere with the physical structure 
or with the operation of rullways 
subject to the juriadiction of the Par- 
HMament of Canada.—He ALBERTA 
RAILWAY L&EGISLATION 1913), 24 
W.T.. RH. 630; 4 W. W. R. 6083 48 
S.C. HR. 9; 12 D. L. R. 150; 15 Can. 
Ry. Cas. 213.—CAN, 


o (p. 439) il. ——— Nova Scolta Kail- 
way Arrangement Act—Valid.)--—Re 
WINDSOR & ANNAPOLIS Ry. Cu. (1885), 
4 = rane 312; 3 Cart. 387.-—-CAN. 


fi. ———- -——.}—-Coal Mines 
emulation Act, 8. 4, a8 amended by 
Coal Mines Regulation Amendment 
Act, 1890, 8. 1, providea that “no 
Chinaman shal] be employed in, or 
ullowed to be for the purpose of employ - 
ment in, any mine to which this Act 
applies, below ground,” is within the 
constitutional power of the provincial 
Legislature ag being a reguiaton of 
Coal Mines, & ia not wtra vires as an 
interference with the subject of aliens. 





Cases 161—164a. 


161. Add. Citations :—[1924] A. C. 2038; 93 
L. J. P.C. 383; 1380 L. T. 227. 

Legislation incidentally affecting.|— 

A.-G. FOR ONTARIO v. RECIPROCAL INSURERS, 





162a. 
No. 108a, ante. 


of Canada v. A.-G. 


A.C. 384. 
310. 


164a. ——.]—Lord’s Day Act (R. S. Can., 1906, 
c. 153) mace it a punishable offence to run 
or conduct Sunday excursions ‘ except as 
provided by any provincia] Act or law now 

An Act passed by 

the legislature of Manitoba in 1923 to amend 

Lord’s Day Act of that province, enacted 

that it should be lawful to run or conduct 

Sunday excursions to resorts within the 


or hereafter in force.’’ 


A eer ate npn 


— Re COAL MINES REGULATION AMEND- 
MENT ACT, 1890 (1896), 5 B. C. R. 306 ; 
1 M. M. Caa. 116.—-CAN., 


4 (p. 440) i. ——— Chinese Regulation 
Act, 1884, a. 14---Ulira vires.J—R. v. 
GoLpD Comrk. OF VICTORIA DISTRICT 
(1886), 1 B. C. R. pt. 2, 260.—CAN. 

164 v. --—.}—HWeld;> Lord’s Day 
Ordinance, s. 3, was intra vires.—F ALLIS 
v. DALTHASER (1912), 21 W. L. WR. 171; 
2 W..W. R. 132; 4D. L. R. 705; 4 
Alta. L. R. 361.—CAN. 

165 vi. ——.J]— KERLEY rf. 
LONDON & LAKE Erin Ry. & TRANS 
PORTATION Co. (1913), 28 O. L. R. 
606: 40. W.N. 1234.—CAN., 


165 vil. Restrictions on sale of 
shares. |—Salo of Shares Act, R. 8. 8 
(1920), 8. 4, In so far as it purports to 
apply to the sale of ita own shares 
by a Dominion co., is ulira vires the 
proyincial legislature.—LUKEY & A.-G, 
FOR SASKATOHEWAN v0. RUTHENIAN 
FARMERS KLEVATOR Co., LTD., [1924] 
1 D.L. R. 706; [1924] S&S. C. R. 56 ; 
] WwW. W. R. 577.-—-CAN. 


165 viii. ———- ——-.}—Sale of Securi- 
tics Act, 1923 (N. B.), 8. 4, so far as 
it purports to apply to sales of shares 
of Dominion ocos., is ultra vires the 
provincial lugislature.—Rh,. vo. HENDER- 
SON, Hr p. QUEEN (1924), 51 N. B. R, 
346.—CAN, 

165 ix. ——.}—Salo of Shares 
Act, 1924 (c. 175) (Man.), & Municipal 
& Public Utility Board Act, 1926 
(c. 33) (Man.), so far as they purport 
to apply to the sule of {ta own shares 
by a Dominion co.:—J/eld: ultra 
vires.—Re SALE OF SnARES AcT & 
MunioiraL & PUBLIO UTILITY BOARD 
AcT, [1927] 2 W. W. R. 480; 36 Man, 
L. R. 583.—CAN. 

165 x. -~-——- ——~.]-—Security Frauds 
Prevention Act, 1930 (Ont.), does not 
in any way impair the status or powers 
of a Dominion co. coming within its 

rovisions, & is therefore intra vires.— 
% vw. HAZZARD, SECURITY FRAUDS 
PREVENTION BOARD v. CONROY, [1952) 
1D. L. R. 575; O. R,. 139.—CAN. 

165 xi. Provincial legislation as 
to foreign companies.|—(1) Since the 
provincial Legislature’s jurisdiction 
with respect to Dominion cos. is limited, 
it cannot delegate to an official an un- 
fettered discretion which it does not 
{tself possess. Therefore the power 
given the registrar by sect. 135 of 
Companies Act, 1929 ae which 
requires certain information ta he given 
by a foreign co. when applying for 
registration, cannot apply to a 
Dominion co. 

(2) The latter part of sub-sect. (1) 
of sect. 145 of said Companics Act & 
sub-sect. (2) of sect. 145, dealing with 

rospectuses, are invalid with respect 
0 Dominion cos. 

(3) A provision that foreign cos. 

shall pay such fees for registration as 














for Manitoba, [1925] 
Refd. Proprietary Articles Trade 
Association v. A.-G. for Canada, [1931] A. C. 


province. 


ENGLISH AND Empire Dicguest SUPPLEMENT. 


Sunday excursions were not un- 
lawful by the laws of England existing in 
1870, which were part of the law cf Manitoba 
by 51 Vict. c. 


33 (Dom.):—Held: the 


Manitoba statute of 1923 being merely 
164. Add. Annotations :—Distd. Lord’s Day Alliance ada are & not dealing with a matter 


225, P. C. 





nee 


may be prescribed by order in council 
fs invalid with respect to Dominion 
cos., since the fees being subject to 
order in council, may be altered at any 
time & may be incroased so as to make 
it practically impossible for foreign 
cos. to come into the province at all 
& in that way prevent a Dominion co. 
froin carrying on its business in the 
province. . 

(4) Requirements of a provincial 
Act for the payment of fees by foreign 
cos. & the furnishing of statements & 
returns are valid with respect to 
Dominion cos. if reasonable & uniform 


- & if not such as to prevent such cos. 


from carrying on business in the 
province. 

5) Sect. 141 of Companics Act, 1929 
(Alta.), requiring tbe painting, affixing 
& legible printing of a co.’s name, can 
be interpreted as intended, although 
not so expressed, to apply only to 
transactions within tho province & to 
that extent it is valid with respect. to 
Dominion cos.—Fe ROYALITE OIL Co., 
Lrp., {[1931) 1 W. W. R. 484; 2 
D.L.1. 418; 25 Alta. L. R. 206.—CAN. 


— Provincial legislation as_ to 
Dominion companies. }—See No. 165 xi, 
ante, 


165 xii. -}—The basic idea 
underlying the Confederation scheme is 
that there shall be co-ordinate govern- 
ments, the Dominion on the one hand 
& the provinces on the other, dividing 
betwecn them all legislative power in 
Canada, the one not subordinate to the 
other, but each enjoying sovereign 
power within its own field of legislative 
een peberey as fixed & limited by the 
B. . A. Act. A provincial Legis- 
lature may enact Jaws, province-wide, 
of general application in respect of any 
of the subjects enumerated in sect. 92, 
«& in so doing may completely paralyse 
all activities of a Dominion trading co., 
provided that in enacting such laws it 
does not enter the field of co. law & 
in that field encroach upon the status 
& powers of a Dominion co. as such. 
An enactment of a provincial Legis- 
lature, limited in direct effect by 
provincial boundaries, which relates 
to a particular trade or business carried 
on within its boundaries, regardless of 
whether or not that trade or business 
is carried on by natura] persons or cos., 
is valid; but the moment that a pro- 
vincial Legislature legislates concerning 
cos. as such, then, if such legislation 
constitutes regulation or impairment 
or sterilisation of the powers & capaci- 
ties which the Dominion has conferred, 
the legislation is invalid. Such last- 
mentioned legislation is not saved by 
the fact that all kinds of cos., provincial 
as well as Dominion, are aimed at 
without special discrimination against 
Dominion cos. The distinction be- 
tween provincial enactments affectin 
Dominion cos. that are of peneral 
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rought within the criminal law, was com- 

etent to the provincial legislature under 

ritish North America Act, 
s. 92, heads 13, 16; &, that being so, the 
Act was a provincial Act ‘‘ now or hereafter 
in force’? within Lord’s Day Act of Canada ; 
it was unnecessary to consider whether the 
Act of 1923 could be justified as Dominion 
legislation by delegation or reference.— 
Lorp’s DAY ALLIANCE OF CANADA »v. A.-G. 
FOR MANITOBA, 
L. J. P. C. 843 


1867 (c. 38), 


[1925] 
132 L. T. 678 ; 


A. ©. 384; 94 
41 T. L. R. 


application & those that may be 
termed co. law is this: In the former 
case there is no attempt to interfere 
with powers validly granted to the 
co. by the Dominion nor with the 
status of the co. as such. The circum- 
stance that because of the general laws 
of the province the co. may not 
exercise those powers does not destroy 
or impair the powers. In the latter 
case the enactment prohibits or im- 
yoses conditions upon the exercise of 
he powers of Dominion cos. ag such. 
It is aimed at & affecta Dominion co. 
powers as distinguished from being 
aimed at & affecting a trada or business 
in the province which Dominion cos. 
may happen to be engaged in in 
common with provincial cos. & natural 
yersons. In the one case the legisla- 
ion has to do with a provincial matter, 
Dominion cos. being only incidentally 
affected ; in the other case the legisla- 
tiun is almed either at Dominion cos. 
or at all cos., which includes Dominion 
cos., & BO the province with power to 
leginJate only as to provincial cos. must 
be said to bave entered the Dominion 
field. Coal Miners’ Wages Security 
Act, 1928 (Alta.), as amended by 1930 
(c. 23), 8. 2, is intra vires, even with 
respect to Dominion cos. operating coal 
mines in the province & shipping coal 
therefrom to places outside the 
province. It is legislation provincial 
in character applicable to al) mine 





owners, whether cos. or natural persons; 
it does not. affect the status an owers 
of Dominion cos. as such; & it does 


not enecrgach upon the Dominion’s 
power to regulate ‘“‘ trade & com- 
merce” as judicially defined.—R. v. 
ARCADIA CoaL Co., LTp., [1932] 1 
WwW. W. RR. 771 352 D. L. R. 4753; 26 
Alta. L. R. 348; 58 C. C. C. 17.—CAN. 

f (p. 442) i. —— .j—Held: 
the Dominion Parliament had power 
under B. N. A. Act, 1871, to enact 
Alberta Act, s. 17 with its protective 
previsions restricting full legislative 

ower as to education, notwithstanding 
hat those provisions are a modification 
of B. N. A. Act, 1867, s. 93, & School 
Attendance Act does not violate any of 
the protective provisions preserved by 
Alberta Act, 8. 17.—R. (BROOKR&) v. 
ULMER, [1923] 1 D. L. R. 304; 
Can. Crim. Cas. 207; 19 Alta. L. R. 12; 
{1923] 1 W. W. R. 1.—CAN. 

m (p. 442) i. —— -——.}—The 
appointment of a magistrate to deal 
with applications under the Deserted 
Wives’ Maintenance Act is intra vires. 
— DIXON v. DLXONn (1932), 46 B. C. R. 
375,.—CAN. 

o (p. 442) 1. -—— —--.)— Hz p. 
JOHNSTON (1930), 54 Can.C.C.99.—CAN. 

oi 442) ii. ——- ——— Jurisdiction 
of judge of Division Court to appoint 
eputy.}—Sect. 19 of Division Cts. Act, 
authorising ‘‘ the judge ’’ to appoint 
a barrister to act as his deputy, is 





168. .4dd. Annotations :—Apld. A.-G. for Manitoba 
vy. A.-G. for Canada, [1929] A. C. 260. Distd. 
Lymburn v. Mayland (1932), 48 T. L. R. 231. 
Refd. A.-G. for Ontario v. Reciprocal Insurers, 
(1924) A. C. 328; Canon v. R., [1924] A. C. 


999. 


within the powers of the Ontario 


Legislature. —FRENCH v. MCKENDRICK 


[1931] 1 D. L. R. 696; 66 0. L. R. 
306.— CAN. 
o (p. 442) ili, —— ——.]-—Work- 


men’s Compensation Commission Act, 
1928 (Que.), & sect. 36 of Workmen’s 
Compensation Act, 1928 (Que.), are 
intra vires.—A.-Q. FOR QUEBEC v. 
SLANEC, [1933] 2 D. Iu. R. 2893; revsg. 
8. C. sub nom. SLANEC v. GRIMSBTEAD, 
{1932} 3 D. L. R. 81.—CAN. 

o (p. 442): iv. .J—Any 
judicial body, whether it be called a 
ct. or a commission or a board, which 
is exercising a jurisdiction like unto 
that exercised by the cts. named in 
sect. 96 of B.N.A. Act, at the time of 
Confederation, must have as its pre- 
siding officer or officers 8 person 
appointed by the Governor-General, 
Therefore a province cunnet confer 
upon a magistrate the juiisdiction in 
alimony which Part IV. °f Domestic 
Relations Act, 1927 (Alta), purports 
to confer. Sect. 26 of Domestic HKela- 
tions Act, 1927, as amended is altra 
wires.—-K AZAKEWICH v. KAZAKEWICH 
& j.A.-G. FOR ALBERTA, [1936] 3 
W.W. R. 699; [1937] 1 D.L. R. 548; 
§7 Can. C, C. 346; 6 I, L. J. (Can.) 
243.—CAN, 

3) (p. 442) v. The 
provisions of Deserted Wives’ & 
Children’s Maintenance Act, R. S. O., 
1927, which confer unlimited juris- 
diction as a family ct. upon police 
magistrates appointed by the Province, 
are ullra vires, following Nazakewich v. 
Kazakewich.—CLUBINE, ov. CLUBINE, 
(1937) 3 DL. RR. 7545 0. R. 6365 68 
Can. C. C. 327.—-CAN. 

Oo (1). 442) vi. --~. -----.] --A provines 
cannot give an inferior ct. jurisdiction 
in matters of alimony, regardless of 
whether the jurisdiction purported to 
be given is limited or unlimited. There- 
fore, the contention that Kazakewvich 
Vv. Aacakewich, (1936) 3 W. W. RR, 699, 
Which was agreed with in Clubine v. 
Cluhine, [1937] O. R. 636, was wrongly 
decided because the Act there in 
question gave the inferior ct. only a 
strictly Limited jurisdiction, while the 
Clubine Case could be upheld on the 
ground that the Act in question therein 
purported to give the inferior ct. an 
unlimited jurisdiction, was not acceded 
to.—-KRASSMAN U0. JIKRASSMAN & A.-G. 
FOR SASKATCHEWAN, (1937] 3 W. W. RR. 
349,.—CAN. 

Q(p. 442) i. -}-—-A_ local 
legislature can fix the number of nd 
jurors who shall compose the panel, but 
not the number of grand jurors necessary 
to find a good bill of indictment.—R. v. 
Oox (1898), 31 N. S. R. 311.—CAN. 

a (p. 442) i. Remuneration of 
judges.}—-Having regard to B. N. A. 
Act, 1867, ss. 92 (14), 96-101, the 
matters dealt with in Judges Act, 
R. S. C. 1906, 8. 34 are within the 
exclusive authority of the provincial 
legislatures in so far as the judges of 
the provincial cts. are concerned.— 
Re JUDGES ACT, (1923] 2 D. L. R. 604; 
52 O. L. R. 105.—CAN. 

ap. 442) ii. Appointment of 
commissioner with judicial powers. |— 
McLEAN GOLD MINES, LTD. v. A.-G., 
[1923) 1 D L. R. 10; 54 O. LL. KR. 
573.—CAN. 

a (p. 442) il. Alteration of con- 
stitution of court.}—An amendment 
altering the quoram of the Ct. of 
Appeal, making it unnecessary for the 
Judge ordinary to sit as a member of 
the ct. :—Held : intra vires.—KInNG v. 
KING (1004), 37 N. 8. R. 204.—CAN, 
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Vol. XVII.—Dependencies. 


170a. ——- Legislation Incidentally affecting.|— 
A.-G. FOR ONTARIO v. RECIPROCAL INSUREBS, 
No. 108a, ante. 

176a. —— Protection of denominational schools— 
Meaning of Protestant.|—The Quebec Legis- 
lature in 1903 passed an Act, 3 Edw. 7, c. 16, 


a (p. 442) iv. —— Power to restrict 
bringing of action.}—A local legislature 
can cnact that no civil action for damages 
shall be brought against any partic- 
ular person or persons, including mem- 
bers of the legislature.—TnHoMAS v. HAL- 
IBURTON (1893), 26 N.S. R. 55.—CAN. 

a(p. 442) v. Payment of debt by 
instalments.|—An Act authorising the 
making of a judge’s order for such a 
payment :—Held : inira vires.-—QouLD 
vw. RYAN (1894), 26 N.S. RR. 461.—CAN. 

a (p. 442) vi. Imprisonment of 
fraudulent judgment dedtors—Valid.}— 
Er p. Euuis (1878), 1 P. & B. 593; 
2 Cart. 527.—CAN. 

a (p. 442) vii. Interference with 
pending proceedings.|\—6 Kdw. 7, co. 15, 
as to clectrical power, 7 Kdw. c. 19, 
superseding the former, except as to 
contracts alread entered into, 8 
Kdw. 7, c. 22, & 9 Edw. 7, c. 19, both 

roviding for the validation of bye- 
aws & contracts made under tho 
former Acts, are intra vires tho Ontario 
legislature. Sect. 8 of 9 Edw. 7, 
c. 19, which provides that every action 
therefore brought & then pending 
wherein the validity of a contract or 
bye-law validated by the Act {is 
attacked, shall be for ever stayed, is 
within the competence of the legis- 
lature.—SMITH v. LONDON CITY (1909), 
20 0. L. It. 133.-—CAN. 

a (p. 442) vill. —-—.]-——-A Province 
cannot confer upon a tribunal created 
& appointed by it power to determine 
purely j,ctlesal questions such as are 
normally detommined by cts. of justice. 
—TORONTO Vv. ORK TOWNSHIP. [1937] 
1D. L. Rh. 175; 9. RR. 177.—CAN. 


Hh (p. 442) i. ----—- Poor Persons’ 
Rules.)—-Rule 9a of the Rules relating 
to poor persons or needy litigants, 
which provides that ‘‘no poor person 
or any solr. conducting the procecdings 
for him shall discontinue, settle or 
compromise such procecdings without 
the leave of the ct. or a judge,” is 
inira mres of the authority given the 
Licutenant-Governor in Council by 
sect. 38 of Judicature Act, R. SS. A., 
1922, to promulgate Rules governing 
practice & procedure, it being merely 
& condition attached to only a small 
class of litigants who ask for & obtain 
privileges ia tho conduct of their legis- 
lation.—WERLEY wv. Rown, [1936] 1 
W. W. ®. 294; 1D. LL. RR. 653; 5 
F. L. J. (Can.) 307.—-CAN. 

t (p. 443) i. --—— --—-.}--38 Vict. 
c. 88 :—Held: not ultra vires as being 
an interference with trade & commerce 
—Ex p. FAIRBAIRN (1878), 18 N. B. Rh. 
(2 P. & B.) 4.—-CAN. 

t (p. 443) li. —-—- ——~.]——JONAB 1. 
GILBERT (1881),5 8. C. Tk. 356.—CAN. 

t (p. 443) ili. S. P. JONAS v. MAR- 
SHALL (1880), 20 N. B. R. 61.—CAN. 











a (p. 443) i, —-— - —-.]-—FORTIER ». 
LAMBE (1895), 25 S. C. R. 422.—CAN. 
a (p. 443) ii. —— --—-—- Company 


incorporated abroad.j—-HALIFAX CITY 
v. JONES (1896), 28 N.S. It. 452.—CAN. 

a (p. 443) fil. —-—- — Licensing of 
music teachers.}—R. v. UURNETT, [1930] 
3 W. W. R. 347: 54 Can. C. 0. 405.— 
CAN. 

a (p. 443) iv. ——.}--SEGAL v. 
MONTREAL Ciry, [1931] S. C. it. 460; 
4D. L. R. 693; 56 Can. C. C. 114.— 
CAN. 

a (p. 443) ¥. —— .}-—- BRIDGE- 
TOWN v. PATTERSON, (1930) 3 D. L. R. 
830.—OAN. 

m (p. 443) i. —— ———.]--Female 
Employment Act, K. 8. 8. 1920, o. 185, 
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Cases 168—176a. 


is supportable only as a police regula- 
tion not under the Loegislature’s 
rower of making laws with respect to 
icences.— YEE CLUN v. CITY OF REGINA, 
(1925) 4 D. L. R. 1015; (1925) 3 
W. W.R. 714.—CAN. 

n (p. 443) i. Vancouver Island 
Settlers Rights Act, 1904—Intra virea.] 
—McGREGOR tv. KNSQuivaALt & NANA: 
mo Ry. Co., [1907] A. C. 462.— CAN. 


o (p. 443) i. —- ; 
CANADIAN Paciric Ry. Co. v. OTTAWA 
FIR INSURANCE Co. (1907), 39 8. C. R. 
405.-- CAN, 

o (p. 443) fi. Works wholly 
within province.|—-N. v. Mor (1881), 
7Q. L. R. 183; 2 Cart. 257.—CAN. 


o (p. 443) iii. Conservation of 
natural gas.)---Turner Valley Gas Con- 
servation Act, 1932 (Alta.), which 
defines & applies to a@ certain arca in 
Alberta & constitutes ai Loard 
invests it with powers purporting to 
effect the conservation of natural gas, 
is intra vires. Its pith & substance is 
the restriction of the wastage of gas in 
the production of naphtha in sald area ; 
it, therefore, deals with a matter of a 
“merely local or private naturo in the 
province " & does not infringe on the 
Dominion’s powers over the ‘ regula- 
tion of trode & commerce,” & its effect 
on Domintun cos. engazed in said area 
is meroly to proseribe the way in which 
their business shall be carried on 
therein. Spoonvn Ola, Lrp., & 
SPOONKR vw. ‘TURNER VALLEY GAS 
CONSERVATION Board & A.-G. FOR 
ALBERTA, [1955] 2 5. C. Lt. 629; 4 
DL. L. WR. 545.---CAN. 

co (p. 443) i. —---- Penalties or 
Fiduteut convcyances. j-—Stat. 13 liz. 
co. 5,8.3, i8 not. inforee in Alberta. 13 & 
14 Geo. v, c. 5(Aita.), 3.46, declaring this 
stat. to have been in force, could not 
have the effect of Introducing 8. 3. 
The Federal Parliament having made 
the comunission of fraudulent acts a 
crime, the subject-matter is criminal 
law & beyond the competence of the 
provincial legislature. —- CONNOKS wv. 
EGui, eal 9).L. R. 59; 1 WwW. WwW. 1. 
1050 20 Alta L. R. 205.—CAN. 

co (p. 443) il. Collection of freight 
d& wharfage & warehouse chargea— 
Ultra vires.|-—-KASTERN DEVRLOPMENT 
Co, vu. McKay (1888), 20 N. 8. It. (8 
kh. & G.) 325.—CAN., 


dd (p. 443) 1. ——- ---——..}--A pro- 
vincial Legislature has power to pro- 
hibit the currying on of a particular 
business within the province as well as 
the powcr to prapiet certain persons 
fromcarrying it on within the province ; 
& it may authorise a municipal council 
to pass bye-laws Imposing such pro- 
hibitions within the municipality.—- 
Micas t. A.-G. FOR SASKATCHEWAN, 
(1928] 3 W. W. R. 523.—-CAN. 


dd (p. 443) fi. —~- .]---Produce 
Marketing Act, 1926-27, c. 54, amended 
1928, c. 39, 1s intra vires with respect 
to sales made within the province 
whether delivery thereunder is made 
therein or by shipping the goods 
beyond tbe province to purchascrs 
residing outside it; even, semble, 
though the contract of sale was made 
outside the province.—IRt. v. CHUNG 
CHuck, R. v. Wong Kir, RR. »v. 
Sates SEnRviogs, Lrp., I. v, AsSsoci- 
ATED GROWERS OF BriTIBH COLUMBIA, 
LTD., Lt 1 bd LL R. 7563 1 
W. W. RR. 394; 51 Can. Crim. Cas. 260; 
40 B. C. R. 512.--CAN. 

MorRRIsON (1882), 1 B. C. R. pt. 2, 
120.—CAN. 
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Case 176a. 


p (p. 444) f. Power to limit juris- 
diction of courts.| — No exercise by a 


which provided that eee professing the 
Jewish religion should, for school purposes, 
be treated as Protestants & have the same 
rights & privileges ; that their children should 
have the same right of education as Pro- 
testant children; & that school taxes paid 
by them should go to the ‘kupport of the 
Protestant schools. Under statutes of Lower 
Canada consolidated in 1861 by 24 Vict., 
c. 15, there were outside the cities of Quebec 
& Montreal (the rural area) common schools 
& dissentient schools, & within those cities 
Roman Catholic separate schools & Protestant 
separate schools. British North America 
Act, 1867, by s. 93, conferred on Provincia] 
Legislatures exclusive power to make laws 
in relation to education, but, by proviso 1, 
preserved ‘‘ any right or privilege with respect 
to denominational schools which any class 
of persons had by law,” & by proviso 2 
enacted that privileges conferred by law on 
separate Roman Catholic schools in Upper 
Canada should be extended to dissentient 
schools of Roman Catholics & Protestants in 
Quebec :—Held: (1) the word “ Protestant’’ 
in the statutes consolidated in 1861 could not 
be construed as ‘ non-Catholic,’”’ & so as 
including Jews; & the Protestant com- 
munity, though divided for certain purposes 
‘into denominations, was itself a denomination 
& capable of being regarded as ‘a class of 
‘persons’ within British North America Act, 
1867 (c. 3), 8s. 93 (1); (2) saving regard to 
the provisions of the Act of 1861 as to man- 
agement & control, the dissentient schools in 
the rural area, & the separate schools in the 
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two cities, had rights & privileges within 
sect. 93, proviso 1, but that the common 
schools in the rural area had not, as although 
each school might in fact be controlled by 
persons of the faith of the majority, that was 
not a right or privilege which ‘a class of 
persons had by law’’; (3) the Act of 1861 
impliedly reserved the right of attendance 
at dissentient schools in the rural area to 
children of the religion of the dissentients ; 
in any case sect. 93, proviso 2, of the Act 
of 1867 had that effect; (4) the provisions 
as to the management & control of separate 
schools in the two cities gave them a denomina- 
tional stamp which could not be effaced by 
the attendance of a certain number of children 
of a divergent faith; (5) 3 Edw. 7, c. 16 
(Quebec), although otherwise intra vires, was 
ultra vires so far as it would enable persons 
professing the Jewish religion to be appointed 
to the Protestant Board of School Comrs. in 
the cities of Quebec or Montreal or on any 
Protestant Board of Examiners, or take part 
with Protestants in the establishment of a 
dissentient school outside those cities, & 
except so far aa it would confer the right of 
attendance at dissentient schools outside 
those cities upon persons of religious faith 
different from that of the dissentient 
minority ; (6) it would be possible to frame 
legislation for establishing separate schools 
for non-Christians without infringing the 
rights of the two Christian comnrunities, & 
that legislation so limited would be valid.— 
Hirscu v. MONTREAL PROTESTANT SCHOOL 
Comrs., [1928] A. C. 200; 97 1... J. P.C. 40 ; 138 





m (p. 445) ii. —— 
re ting appeals on prosecutions to 





Not Act | it an offence punishable by fine or 


imprisonment for any person having 


provincial legislature of the legislative, 

owers given it by the B. N. A. Act can 

e questioned or interfered with by the 
ots., no matter how arbitrary or unjust 
it may be. Therefore, where a pro- 
vincial statute empowers a municipal 
council to grant, refuse, & revoke 
trade licences, in its discretion, a pro- 
vision therein that the council’s actions 
with respect thereto “shall not be 
open to question or review by any ct.”’ 
ie not ultra vires.—MIcAS v. CITY OF 
Moosk Jaw & A.-G. FOR SASKAT- 
OHEWAN, [1929] 3 D. L. R. 89; 1 
W. W. R. 725; 23 8 L. RR. 422; 
revg., sub nom. Micas wv. A.-G. FOR 
SASKATCHEWAN, [1928] 3 W. W. R. 
523; 238. L. R. 412.—OAN. 


aa (p. 444) I. Power to authorise 
erection of booms.)—-MCMILLAN tv. 
SOUTHWEST Boom Co. (1878), 17 
SiN RK. (1 P.& B.) 715; 2 Cart. 542.— 


ge (p. 444) i. J urisdiction— 
Power to define.}—-Tho power given to 

rovincia] Govta. to legislate regarding 

e constitution, maintenance, & 
organisation of provincial cts. includes 
the power to define the jurisdiction of 
such ota. territorially as well as in other 
respects, & also to define the juris- 
diction of the judges who constitute 
such acts.—RHe CouNTY COURTS OF 
BRITISH COLUMBIA (1892), 21 S. C. R. 
446; 5 Cart. 490.—CAN. 


I (p. 445) i. ——- No power to 
alter or amend.}—Held: Revised 
Statutes (3rd series), c. 159, being part 
of the criminal law of Canada the 
legislature of Nova Scotia had no 
power to alter or amend any of ita 
srovisions.—R. o. HALIFAX ELECTRIC 
See Co. (1898), 30 N. S. R. 499. 








aw 


m (p. 445) i. —— What are—Not 
Act to event fraud 


against cheese 
factories.|\-—-R. 0. Wason (1890), 17 


A. R. 221: 4 Oart. 578.—CAN 


enforce penalties & punish eye 
under provincial Acts.J—R. v. ABON 
ee 17 A. R. 221; 4 Cart. 578.— 





m (p. 445) ii. —-— Dental 
Association Act, R. S. M., 1913, 8. 33.J— 
Held: not ultra vires as relating to 
criminal law within sect. 91 of B. N. A. 
Act.—R. v. SIRKIS, [1930] 2 W. W. Rh. 
93.—CAN. 


m (p. 445) Jv. —— Regulation 
of traffic.}—Sect. 52 of Vehicles & 
Highway Traffic Act, 1924 (Alta.), 
which provides that a motorist in- 
volved in an accident who fails to 
return to the scene thereof shall be 
Hable to a fine, is intra vires ; since its 
urpose is to effect the regulation of 
rafiiC on a highway & of motor 
vehicles being operated thereon, sub- 
jects which fall within the province’s 
urisdiction over ‘* Property & Civil 
tighta in the Province.’’—R. (TAYLOR) 
vw. CoRRY, [1932] 1 W. W. R. 853; 
4D. L. R. 399; 26 Alta. L. R. 390; 
58 Cc. C. Cc. 198.—-CAN. 


m (p. 445) v. | 
—Since, by sect. 285 (4) of the Criminal! 
Code, the Dominion Parllament has 
made it a crime to drive or be in 
contro! of a motor car while intoxicated 
or under the influence of narcotics, a 
provincial Act which deals with the 
same kind of conduct by prohibiting it 
under penalty of fine & imprisonment 
& suspension or cancellation of the 
offender’s Hcence, is invalid, except 

respect to the provision for 
suspending or cancelling the licence.— 
R. v. OTTENSON, [1932] 1 W. W. R. 36; 
57 Cc. C. Cc. 334.—CAN. 

m (p. 445) vi. —— Jll-treatment 
of children.}—Where the object of a 

rovincial Act, e.g. pfants Aot, 

. 8. B. C., 1924, is to implement the 
urisdiction of the cts. to deal with 

he care, custody, control & charge of 
children, a sect. thereof which makes 
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the care, custody, ete., of a child to 
ill-treat, neglect, etc., such child, is 
not ulira vires as an invasion of the 
Dominion Parliament’s jurisdiction 
over criminal] law; since the field of 
legislation as to offcnces relating to 
children, & especially their care, wel- 
fare & treatment, {ts not so “‘ fully & 
clearly occupicd ” by the Criminal 
Code as to invalidate such a ere weno: 
—R. v. DOWDELL, [1932] 3 W. W. R. 
297; (1933) 4 D. L. R. 7943 60 C, C. CO. 
164; 46 B. C. R. 267.—CAN. 


m (p. 445) vil. Creation of offence 
by local legislature—Already an offence 
by Criminal Code—Ulira vires.}—R. v. 
GALLANT (P. E. I.), [1929] 1 D. L. R. 
671; 51 Can. Crim. Cas. 209.—CAN. 


a@ (p. 445) £. Powers of medicul 
counctl.| — Medical Profession Act. 
R. S. 8&., .1920 (ce. 135), 6. 40, is not 
ultra vires on the ground that it 
infringes on the powers of the Governor- 
General under B. N. A. Act, 1867. 
8s. 96.—HUNT wv. COLLEGER oF PHY- 
SICIANS & SURGEONS OF SASKATOCHE- 
WAN, [1925) 4 D. L. R. 834; [1925] 
3 W. W. R. 758.—CAN. 


a (p. 445) ik, Powers of eee 
Board.j}—Optometry Act, R.S. 

8. 8, giving power to the B 
Examiners in Optometry te revoke 
certificates for professional misconduct 
is intra vires.—Re HAYWARD, [1934] 2 
D. L. R. 210; O. R. 133; 61 0. CGC. Oz 
239.—-CAN. 

d (p. 445) f. -J—A proviacial 
enactment altering the law relating to 
champerty, by authorising solrs. within 
the province to contract with clients 
for payment for professional services 
by way of a share of the proceeds of 
actions in leu of the usual costa, is 
an invasion of the legislative domain 
of the Dominion Parliament relative 
to criminal law.—-TaYLoR v. MACKIN- 
TosH, (1924) 3 D. L. R. 926; 38 
W.W.R. 97; 34 B. G. R. 56.—CAN, 
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Annotation Bae dad bala! 
School Trustees v. R., 


177a. ———- Separate schools—Roman Catholic 


177b. 


L. a 650; 44 T. L. R. 287; 72 Sol. Jo. 187, 


Refd. Roman 


Catholic Separate 
[1928] A. C. 363. Ms 


separate schools—Courses of study & grades 
of education in—Right to share in legislative 
grants.}—The trustees of a Roman Catholic 
separate school in Ontario, by a petition of 
right, claimed that certain Acts of the legis- 
lature of Ontario, & regulations made there- 
under, were ultra vires, in that, & so far as, 
they prejudicially affected rights which the 
suppliants asserted that Roman Catholics 
had by law at Confederation in respect of 
separate schools, & which consequently were 
preserved by sect. 93 (1) of the B. N. A. Act, 
1867. They claimed: (a) the right to estab- 
lish & conduct courses of study & grades of 
education such as are conducted in continua- 
tion schools, collegiate institutes, & high 
schools ; (6) the right of supporters of Roman 
Catholic separate schools to exemption from 
rates for the sur-port of continuation schools, 
collegiate institutes, & high schools not con- 
ducted by their own board of trustees; 
(c) that separate schools were entitled under 
the Separate Schools Act, 1863, to share on 
the basis therein enacted, in all legislative 
grants fgr common schools, including all 
grants for the support of secondary schools ; 
they prayed for Judgment for the difference 
between the sum which they would have 
received out of the legislative grant for 1922 
if their contentions were right, & the amount 
paid to them :—Held: statutes passed before 
Confederation gave to the educational auiv':o- 
rities full power to regulate separate schaols. 
including power to determine the courses of 
study & grades of education therein; also, 
the fund in which separate schools were 
. entitled to share as enacted by Separate 
Schools Act, 1863, s. 20, excluded moneys 
“otherwise appropriated by law,” as ex- 
pressed in the Common Schools Act, 1859, 
s. 106, & that it was not ultra vires after 
Confederation to make new appropriations, 
although they diminished what otherwise 
would have come to the separate schools. 
That consequently suppliants’ claim failed 
in law, but that it was open to them to 
appeal under sect. 93 (3) of B. N. A. Act, 
1867, to the Governor-General in his quasi- 
administrative capacity even if the legisla- 
tion complained of was ultra vires, since 
the words ‘‘ any Provincial authority ’’ in 
that sub-section included the Provincial 
legislatures. — ROMAN CATHOLIC SEPARATE 
ScHOOL TRUSTEES v. R., [1928] A. C. 363; 
97L. J. P.C. 69; 189 L. T. 493; 44 T. L. R. 
611, P. OC. 


Act affecting Protestant or Roman 
Catholic minority—Appeal to Governor- 
General in Council.J—Where the Roman 
Catholic minority of Manitoba appealed to 
the Governor-General in Council against the 
Manitoba Education Acts of 1890, on the 
ground that their rights & privileges in 
relation to education had been affected 
thereby :—Held: (a) such appeal lay under 
Manitoba Act, 1870, 3. 22 (2), which applies 
to rights & privileges acquired by legislation 
in the province after the date thereof ; 
(b) the Roman Catholics having acquired by 
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Cases 176a—178. 


such legislation the right to control & manage 
their denominational schools, to have them 
maintained out of the general taxation of 
the province, to select books for their use, 
& to determine the character of the religious 
teaching therein, were affected as regard that 
right by the Acts of 1890, under which State 
aid was withdrawn from their schools, while 
they themselves remained liable to local 
assessment in support of non-sectarian schools 
to which they conscientiously objected ; 
(c) the Governor-General in Council has 
power to mako remedial orders in the pre- 
mises within the scope of sect. 22 (3)—e.g. 
by supplemental rather than repealing legis- 
lation.—Brorepuy v. A.-G. OF MANITORA, 
[IS95] A. C. 202; 64L. J. PLC. 70; 72 L. T. 
163; 11 T. lL. R. 198: 11 BR. 385, P. C. 


Annotations :—-Consd. Hirsch v. Protestant School Comrs. of 


Montreal, [1928] A. C. 
School Trustees v. R., (1928) A. C. 363. 


200; Roman Catholic Separate 


Refd. Kdwards v., 


A.-G. for Canada (1920), 46 'T. L. Ry 4. 


177c. —— 


177d. 


—--~.|---ROMAN CATHOLIO 
SEPARATE ScHOOL TRUSTEES v. R., No. 177a, 
ante. 


Abolition of denominational education. ] 
—According to the true construction of the 
Constitutional Act of Manitoba, 1870 (33 
Vict. c. 3), having vegard to the state of 
things which existed in Manitoba at the date 
thereof, the legislature of that province did 
not exceed its powers in passing Public 
Schools Act, 1890. Sect. 22 of 1870 Act 
authorises the provincial legislature exclu- 
sively to make laws in relation to education 
so as not to ‘* prejudicially affect any right 
or privilege with respect to denominational 
schools which any class of persons have, by 
law or practice in the province, at the 
Union ” :—Held: the 1890 Act, which 
abolished the denominational system of 
public education established by law since 
the Union, but which did not compel the 
attendance of any child at a public school, 
or confer any advantage in respect of attend- 
ance other than that of free education, & at 





' the same time left each denomination free to 


establish, maintain, & conduct its own schools, 
did not contravene the above proviso; & 
accordingly certain bye-laws of a municipal 
corpn. which authorised assessments under 
the Act were valid.—WINNIPEG CITy v. 
BARRETT, WINNIPEG City v. LOGAN, [L892] 
A. ©. 445; 614. 35. P.C. 58; 67 L. T. 429 ; 
8 T. L. R. 745, BP. C. 


Annotations :—-Consd. Brophy ». A.-G. of Manitoba, [1895] 
A. OC. 202; Ottawa Separate Schools Trustees ». Mackell, 


[1917] A. O. 62; 
Montreal, {[1928] A. CG. 200; 


Hirsch v. Protestant School Comrs. of 
Roman Catholic Separate 


School Trustees for Tiny v. R., [1923] A. C. 363. 


178. 
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177e. Building & public health—Application to 


denominational schools.]-—- British North 
America Act, 1867 (c. 3), 8. 93, does not pre- 
vent the provisions of Municipal Act of 
Ontario with reference to building, & other 
matters relating to the health & convenience 
of the population, from applying tu denomina- 
tional schools.—ToORONTO COKPN. v. ROMAN 
CATHOLIC SEPARATE SCHOOLS TRUSTEES, 
(1926) A.C. 81; 95L.5.P.C.12; 133 L. T. 
7179; 41 T. L. R. 658, P. C. 


Add. Annotation :—Refd. Nadan v. R., [1926] 
A. C. 482. 


Cases 178a—178b. 


178a. Property & civil rights—Ultimate Heir Act, 
R.S. A.,1922 (c.144)—Ultra vires.]|—A.-G. FoR 
ALBERTA v. A.-G. FOR CANADA, No. 98a, ante. 


ENGLISH AND Empire Digest SUPPLEMENT. 


178b. ——— Procedure relating to expropriation— 
Intra vires.]|—Having regard to sect. 129 of 
British North America Act, 1867 (c. 3), the 





178ai. Property & civilrighta—Closing 
disorderly house.j}—-10 Geo. V., oc. 81 
(Q.), authorising a judge to order 
the closing of a disorderly house, is 
intra vires the provincial legislature, as 
it deals with matter of property & 
civil rights by providing for tho sup- 
pression of a nuisance & not with 
criminal law by aiming at the punish- 
ment of a crime.—BrDARD v. payecn 


& A.-G. FOR See (1923) 4 D.L ed 
293; [1923} R. 681; 3 W. Ww 
412.—CAN. 

178a if. Prevention of fraudulent 





sale of shares.)}—A provincial statute 
which aims at preventing by injunction 
such trading in securities, or attempts 
to trade therein, as are founded on 
fraud, or fraudulent practices as de- 
fined by the Act, {s infra vires, even in 


so far as it a »plies to the selling of, or 


the attempting to sell, shares in a 
Deminion co. Sucha statute does not 
impair in a substantial degree the 
essential capacities of a Dominion co., 
nor does it invade the Dominion’s 
jurisdiction over criminal law, but 
deals with a matter within provincial 
jurisdiction under the headings ‘“ pro- 
porty & civil rights in the province”’ 

** matters of merely loca] or private 
nature in the province.”’—A.-G. FOR 
MANITOBA v. ROSENBAUM (Man.), 
{1930} 1 D. L. R. 152; [1929] 1 
oat hk. 148; 40 Man. L. RK. 179.— 


1780 fil. Claim for damages 
against co-respondent.J—A claim for 
damages against a co-resp. is a matter 
of “ Property & Civil ights in the 
Province ” & not a matter of Marriage 
& Divorco’”’ within the jurisdiction of 
the Dominion.—MITOCHELL v. me HELL, 
& Croomrm, (19386) 1 W. A Re S53 & 2 
Dd. oi ae 374; 44 Man. L. R. "93 : 5 
BF, L. J. (Can.) 292, ON 


178a iv. Maintenance c& ali 
mony.)—-Maintenance & alimony are 
mattors of propery & civil rights & 
therefore within the jurisdiction of the 
province.—LANGFORD v. LANGFORD, 
[1936] 1 ae oe R, 174; 50 B.C. R. 
303; 5 F, J. (Can.) 227, —CAN. 


sb. Lees in industrial  wnder- 
takings.}—The matter of lubour in 
industrial undertakings in Canada is 
primarily within the competence of 
provincial legislatures, but Parliament 
can logislate as to labour in territories 
not yet organised into, or forming 
part of, a province, & as to labour of 
servants of the Dominion, if these are 
within the seope of the draft con- 
vention udopted by the International 
Labour Conference of the League of 
Nations in 1919.—Re TREATY oF 
VERSAILLES, 22e Hours OF LABOUR, 
{1925)3 D. L. Ro1114; (1925) 8. C. RK. 
505.— CAN. 


ek. Marriage. |—Murriage Act, R.S.0., 
ae (co, 148), ss. 15 & 36, as amended 

by Marriage Law Amendment Act, 1919 
(c. 35), 868. 2 & 4, aro within the powers 
of the provincial ‘legislature. me ART 
v. STRWART, (1925) 1D. L. R.1: 58 
O. L. R. 67.—CAN. 


sl. —~—.)—Marriago Act, R. S. O., 
1914 (c. 148), & ita amendments, are 
intra vires the provincial legislature, 
in so far as they provide for dissolution 
or nullity of a nS raaee: —DOYLE v. 


Darr eek 3 oD. L. R. 3173; 57 
se R. 44.—CAN. 
ing status of husband 


m. A 
e wife. }— Abie Married Women’s 
Act, R. A., 1922, is ulfra vires as 
aileoting marital status, but, on appeal: 
—Held; the Act does not enable a 
married woman to sue her husband in 
tort, &, semble, so far as the Act pur- 
ports n give this r ht, it is tntra vires. 
— HILL v. Hm, (1939) 2 D. L. R. 735: 











CAN W. R. 41; 24 Alta, L. R. 105.— 


ee 





./—Married Women’s 
Property Act, KR. S. M., 1913, is intra 
vires of the Province.—-ROYAL BANK 
OF CANADA ¥. UAMOND [1929) ae 
D. L. R. 390; . R. 267; 
Man. L. R. 301. 2 OAN” 


Consent of parents.|— 
Ontario Marriage Act, 1927, 8. 34 (1), 
makes the consent of parents &® cOon- 
dition precedent to the marriage of 
an infant under cighteen years of age, 
& the ct. may annul a marriage cele- 
brated without consent. It isa matter 
of doubt whether this provision is 
intra vires of the Province.—Mar- 





QUARDT v. GorRR, [1929] 1 D. L. R. 
206.—CAN. 

sbh —— —— -|—KERR v. KERR, 
{1932] O 289 2D. L. R. at 
on appeal us) OLR. 601; 4D.L.ER 
as piicioes 


./ Sect. 20 of Solemni- 
sation of Marriage Act, Alberta, 1925, 
requiring parental consent to marriage 
under a certaii age,’ as amended in 
1931, c. 16, making the cousent a 
condition precedent to a valid marriage 
except in certain circumstances is 
intra vires. ‘‘ Solemnisation of mar- 
rlage ’ is not confined to the ceremony 
itself. It legitimately includes the 
various steps or peers a meat leading 
to it. The said statute, in its essence, 
deals with those steps or preliminaries 
in the pe The requirement, in 
the statute, of parental consent is one 
similar in quality to the other require- 
ments therein concerning the banns or 
the marriage licences. It is one of the 
forms to be complied with for the 
marriage ceremony, & it does not relate 
to capacity. It is a requirement 
which a provincial legislature may com- 

etently prescribe in the exercise of its 
urisdiction in relation to 
solemuisation of marriage in the 
province ”’ & to which it may ‘t attach 
the consequence of invalidity absolutely 
or conditionally.”’—A.-G. FoR ALBERTA 
& NEILSON «. UNDERWOOD & A.-G. OF 
CANADA, (19384]S.C. R. 6356; 4D. L. R. 
167; revsg. 8S. C. sub nom. NBILSON 
(OTHERWISK UNDERWOOD) v. UNDER- 
woop, [1933] 2 W. W. R. 609; 4 
D. L. R. 154.—CAN. 











8 
lature can mako the Lonuent: of othe 
parents of a minor to his or her 
marriage a condition precedent to the 
marriage, & provide that where a 
coremony of marriage has been per- 
formed without compliance with said 
condition the ct. shall have jurisdiction 
to declare the marriage invalid. 
Sect. 5 of c. 70, 1937, amending the 
Marriage Act, 19335 (c. 59), by adding 
sects, Sta, 52b, 52c, 52d, thereto, is 
therefore intra vires.--GRADAM (OTHER- 
WISE BrRuckt) tv. GRAHAM, [1938] 1 
W. W. R. 155.-—-CAN. 

22)— 


sp. Wide Tire Act, 1889 (c. 
Intra vires.|—R. v. HOWE, MONEIL v. 
Howe (1890), 2 B. C. R. 36.—CAN. 


sq. Habeas corpus.)—The provinaial 
statute known as “ An Act Reapecting 
Habeas Corpus,” R. S. P. Q 
c. 167, is infra vires, & has general 
application to all judgments, irre- 
spective of the cause of detention.— 

xp. Fone, Ez p. You, Kz p. CHALI- 
FOUX, {1929} 1 D. L. R. 2233; 50 Can. 
Crim. Cas. 213; sub nom. MOQUIN v. 
FonG, Q. R. 44 K. B. 476.—CAN. 

sr. Water Hag eae ower— Powers relating to.] 
Re Waters & WaTER POWERS REFER- 
val [1929] 2D. L. R. 481; 8.C. R. 


at. Gratin heling Act, 1931. ae 
Grain Marketing Aot, 1931 (Saak.), is 


56 


ulira vires, since in its true nature & 
character it is legislation enacted with 
the object of controlling the export of 
grain from Saskatchewan to other 
Pree & foreign countries, & it is, 
herefore, an interference with the 
Dominion Parliament’s exclusive 
powers over the ‘* Regulation of Trade 
& Commerce.’’ 

The right of a resident of a province 
to export therefrom & sell elsewhere 
grain grown therein is not a faatter of 
“Property & Civil Rights within the 
Province,” within clause 13 of sect. 92 
of B. N. A. Act, nor is it a ‘‘ matter of 
merely local or private nature in the 
Province,’’ within clause 16 thereof.— 


Re GRAIN MARKETING ACT, 1931, 
(1931] 2 W. W. R. 146; 25 8. L. R. 
273,.—CAN. 


sv. Soldiers’ Taxation Felief Act.}— 
A provincial Act, such as Soldiers’ 
Taxation Relief Act, 1924, the object 
of which is to assist ex- -soldiers because 
of their disabilities, is not an Act which 
falls within the Dominion Parliament’s 
exclusive legislative authority with 
respect to ‘‘Militia, Military & Naval 
Services & Defence.”—BRANDON CITY 
v. MUNICIPAL eer me 11931)3 D. L. ne 
397; 2 W. W. R. 65; aid. [1931] 3 
W. W. R. 225; aD R. 830: 
W.W.R. 225; 39 Man. L. ah 582.— -CAN. 

sx. Navigation.J}—The Lakes & 
Rivers Improvement Act does not 
purport to restrict or interfere with the 
navigation of the river & cannot be 
regarded as invading the rights of the 
Dominion in its control over naviga- 
tion; it is therefore inira vires of the 
Ontario legislature.—He ARROW RIVER 
& TRIBUTARIES SLIDE & Boom Co., 
119382] S.C. R. 495; 2 D. L. RR. 250.— 
CAN, 

sy. Domestic felations Act, 1927 
(Alta.)—Ulira  vires.]|}—A provincial 
Act which purports to invest a magis- 
trate appointed by the province with 
powers theretofore exercisable only by 
a judge of a Superior Ct., as that term 
is understood in sect. 96 of the BR. N. A. 
Act, is ultra vires. ‘Therefore, sect. 26 
of Domestic Relations Act, 1927 (Alta.), 
is ulira vires.— ROSKIWICH v. ROSKI- 
WICH ae 2), {1931} 3 W. W. R. 6143 
11932) 1 D. L. f. 134; 26 Alta. L. R. 
137; 57 %. C. C. 2263 on appeal, sub 
nom. A.-G. FOR ALBERTA v. ROSKI 
WICH (1932), 58 C. C. C. 346.—CAN. 

sz. Deserted Wives’ <Alaintenance 
Acts.|-—-Deserted Wives’ Maintenance 
Act, RLS. B. CL, 1924 (BB. C.), is intra 





wres.--GAGEN wv. GAGEN, [1934] 4 
Dp. LL. R. 409; 3 W. W. R. 84; 48 
B. - R. 481; 62 Can. C.C, 286.—CAN. 

J-—Deserte d Wives & 
Children Act, R. S. N. B., 1927, is 
intra vires. aie 8 ® VESEY, Fr p. 
VERHILLE, [1958] 2 D. L. R. 70; 12 


M. P. R. 307; 69 Can. C. C. 371; > 7 
F. L. J. (Can.) 180.—--CAN. 

sf. Game laws.}—Accused, who was 
not an Indian, was convicted under 
Game Act, R. 8. B. C., 1924, for killing 
a pheasant during a close season. The 
act was committed on am Indian 
Reserve. The accused did not hold 
a permit from the superintendent of 
the reserve to hunt thercon :—Held: 
the Act was intra vires with respect to 
its application to the accused & the 
conviction should be sustained.—R. v. 
ees (1932] 2 W. W. R, 193; 
4D. L. R. 483; 58C. C. C. 166.—CAN. 

sg. Financial administration of muni- 
cipalities.}—Quebec Municipal Com- 

on Act, 1932 (Que.), is intra vires. 

—QUEBEO MUNICIPAL COMMISSION v. 
AYLMER Town, [1933] 2 D. L. R. 638. 
—CAN. 

sd. Debt Adjustment Act, 1933.}— 
Sect. 11 of Debt Adjustment "act, 1933, 


president or acting-president of the com- 
mission appointed under the (Quebec) Public 
Service Commission Act by the Lieutenant- 
Governor in Council, when assessing, under 
art. 429 of the City of Montreal Charter, the 
compensation to be paid for land expro- 
priated by the city, does not act as a judge 
of a superior district or county ct., so as to 
make the appointment invalid under sect. 96 
of the Act in that it is not by the Governor- 
General, & the tribunal consequently in- 
competent. At confederation compensation 
was assessed by comrs., appointed by the 
Superior Ct. under an Act of 1864, who did 
not act as judges of any ct. referred to in 


does not enable the board, on issuing 
a permit for the continuance of an 
action already begun, to control in 
any way the functions of the ct. in 
dealing with that action. The ‘‘ terms 
& conditions ’? that may be proscribed 
by the permit must be limited to those 
that may be imposed on the parties 
to the action, not upon the ct. Qu.: 
whether or to what ext«cnt said Act 
is ultra vires? At any ‘ute, the Act 
does not, & cannot, ap;ly to any 
action in which there is a bond fide 
diepate on any question of law or fact. 
—KOYL SECURITIES, LTD. v. YOUNG, 
[1933] 2 W. W. RR. 452.—CAN. 


sf. .—Sect. 11 of Debt Adjust- 
ment Act, 1933 (Susk.), which provides 
that no logal or other procceding of 
certain cnumerated classes shall be 
taken, made or continued against a 
“resident ’’ as defincd by the Act 
while tne Act remains in force, 7.e. 
until Mar. 1, 1936, unless the Debt 
Adjustment Board issues a permit 
authorising the proceeding, is intra 
vires, at least in so far as it applies to 
the classes of proceedings involved in 
the present case, which was an action 
for debt & for the enforcement of a 
mechanics’ lien. Sect. 11 is severable 
from certain other provisions of the 
Act not in issue in tho present case & 
the ct. expressly stated that it was not 
passing on the validity of such other 
provisions.—MALREY v. CADWELL, [1934] 
1W. W. RB. 51, C. A.—CAN. 


sg. Workmen’s Compensation Act, 
1931 (Que.).J—Workmen’s Compensa- 
tion Act, 1931 (Que.) is intra vires.— 
RICARD », CRETE & A.-G. FOR QUEBEC, 
[1933] 3 D. L. Kt. 660.—CAN. 


sh. Ontario Municipal Board—Iffect 
of judicial powers. }—-Ontario Municipal 
Board is lawfully in office even though 
the legislature may have purported to 
confer judicial powers on the Board.— 

- 0 STAMFORD TOWNSHIP & 
i EOWN, [1935] 2 D. L. R. 157.— 





$j. Act disposing of rights sub lite.}— 
A provincial Act disposing of mining 
rights sub lite held intra vires.— 
FLORENCE MINING Co., Lip. v. COBALT 
LaAKR Minina Co., LTp. (1908), 18 
O. L. R. 275.—CAN. 


sl. Slot machines.}—The Slot Machine 
Act, 1935 (Man.), is intra vires.— R. v. 
Magip, [1936] 1 W. W. R. 163; 1 
Db. LR. 638; 65 Can. C. C. 78; 43 
a L.R.563; 5F.L. J. (Can.) 243.— 





sn. -}—Slot Machine Act, 1935 
(Alta.), is intra vires,—R. v. STANLEY, 
[1935] 3 W. W. R. 517; 64 Can. C. C, 
385; (1936]1 D. L. R. 100; 5F.L. J. 
(Can.) 259.—CAN. 

sp. -]—The Slot Machine Act, 
1935 (Sask.), is ultra vires.—R. v. 
KARMINOS, [1936] 1 W. W. R. 433; 2 
D.L. R. 353; 65 Can. C. C. 165.—CAN. 


aq. -J—New Brunswick Slot 
Machine Act, 1936, is intra vires.—R. 
v. LANE, kz p. GoOuLp, [1937] 1 D. L. R. 
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sect. 96; 


212; 11M. P. R. 232; 67 Can. Cc. C. 
273.—CAN. 


sr. Imposition of fines—Failure to 
remit sales tax.J—A Provincial Legis- 
lature has power to impose a fine for 
failure to remit sales tax.—FERLAND 
CORSET Co. v. RECORDER'S COURT, 
119386) 1D. L. R. 121; 64 Can. ©. C, 
347.—-CAN. 


sw. Dairy Products Act, 1933 (Que.).] 
—Dairy Products Act, 1933 (Que.), is 
intra vires,)}—l. v. SIMONEAD, [1936] 1 
YD. L. R. 143; 65 Can. C. C.19.—CAN. 


sz. Natural Products Marketing Acts, 
1934 (B. C.).J—Plitfs., potato rrowers 
within a district defined by Natural 
Products Marketing (British Columbia) 
Act, 1934 (B.C.), were bringing a load of 
potatoes to Vancouver to be delivered 
to a broker there, when an official of 
the B. C. Coast Vegetable Marketing 
Board ay pointed under said Act 
stopped thea &8& demanded thoir 
authority from the Board to proceed 
with the potrcses. Pitis. said that 
tho potatoss wore for export & that 
authority to proceed was, therefore, 
not required. It was cvident that the 
potatoes were not tagged, as the 
regulations of the Board required 
them to be. The potatoes wore there- 
upon seized & sent to the Board’s ware- 
house to be sold. Plitfs. obtained an 
interiin) injunction = restraining the 
Board from preventing pltfs. trans- 
porting potatoes on the highways for 
marketing without complying with the 
regulations :—Held : what the Board 
bad done was within the authority 
given it by said. Act, as amonded, & 
that said authority was not, as applic- 
able to the facts of this case, ultra vires 
of the province; & therefore the 
appeal should be allowed.—-CUUNG 
Cuuck & Mau LAI v. GILMOKE, [1936] 
3OW. W. RR. 5753 [1937] 1 DD. J. HK. 
119; 67 Can. O. C. 264; S51 1. C. lh. 
189.—CAN. 





sb. .] — Natural Products 
Marketing (B. C.) Act, 1934 (B. C.), & 
said Act as amended are ultra vires, 
Interferonce with interprovincial & 
export trade in natural products was 
the substantial & not merely the 
ancillary or iucidental cffect of their 
operation. Moreover they purported 
to delegate legislative functions to the 
Lieutenant-Governor in Cuouncil & to 
give jurisdiction to the Dominion 
Parliament to function in the pro- 
vincial ficld.—HAYWaRD v. LRITISH 
COLUMBIA LOWER MAINLAND DAIRY 
Propucts Boarn, [1937] 2 W. W. Rh. 
401,.—CAN. 

sc. Criminal legislation—Towns In- 
corporation Act (N. S.).J-—-Towns In- 
corporation Act, N. 3., empowering 
municipalities to regulate closing hours 
of shops & enforce the regulations by 
fine or imprisonment is not ultra vires 
as being legislation on criminal law.— 





R. v. AwaD, (1937) 2 D. L. R. 136; 
11 M. P. R. 389; 68 Can. C. C. 100,— 
CAN. 


od 


Case 178b. 


they were a legal commission or 
authority within sect. 129, so that the legis- 
lature of Quebec under that section, com- 
bined with sect. 92, head 13, had exclusive 
authority to repeal the Act of 1864 & to assign 
the assessment of compensation to the present 
commission, the alteration in the mode of 
appointment being a matter of procedure 
within the legislative competence. 
art. 429 awards made thereunder are to be 
final & not open to appeal, they can be ques- 
tioned only for want of jurisdiction.— 
MARTINEAU (Q.) & Sons, LTp. v. MONTREAL 
(Crry), [1932] A.C. 1138; 101 L. J. P. C. 49; 
146 L. T. 201; 48 T. L. R. 95, P. C. 


As by 


sf. Unfuir Competition Act.]}—The 
Parliament of Canada under pore 2 
of sect. 91 of the B. N. A. Act has tho 
necessary competence to legislate in 
connection with trade naimnes & 
sects. 2, 7 & 11 of Unfair Competition 
Act. are intra vires of the Canadian 
Parliament.---Goon JIUMOR CoRPN. 
OF AMERICA v. Goon Humor Foon 
Propucts, Lrp., & BRADLEY, [1937] 
lx. GR. 63 4 2D. Ta. RR. 145.-- CAN, 


sg. Power Commission Act, 1935 
(Ont.).}---Power Commission Act, 1935 
Ont.), 8s. 2, is ultra vires.—OTTAWA 
ALLEY Powrr Co, vu. A.-G. FoR 
Onrarro, [9836] 4 YP. Th. Re 504; 
sub nom. OTTAWA VALLEY POWER 
Co. ow Haybro-Kiecrnic POWRR CoMm- 
MISSION.--- CAN. 


sh. Ontaria Statute, VW37T (e. 58).J— 
This statute, whieh alfeets civil rights 
ontside the Provines, by the abroga- 
tion of water frauchises, is ultra vires,--- 
BEAUHARNOIS Laigir, TRAD & Powrnr 
Co. mp HYypRo-Rasweire Pow Come. 
MISSION, (1087) 8. LAR. 458: O. R, 
796.--CAN., 

sk. Ieeduction & Sclllement of Debt 
Act (Alta.).J---eduction & Settlement, 
of Debts Act, 1936 (Alta.), is ultra virea 
because (1) it is cssontially legislation 
on the subject of “ Interest ’? assigned 
by sect. YI (i9) of BLN. A. Act to the 
Dominion: (2) it purports to add to 
the functions of the Licutenant- 
Governor; (3) it is in confllet with 
Bkpey. Act, R. 8S. C., 1927, & Farmors’ 
Creditors Arrangement Act, 1994, 
An additioné} reason for its invalidity 
in respect to civil rights oxisting out- 
side the province is that it lass 
to affect such rights.—Crepdir FONCTER 
FRANCO-CANADIEN v. Rosse & A.-G. 
FOR ALBERTA, NETHERLANDS INVICST- 
MENT CO. OF CANADA, LTb, v. FIFE & 
A.-G. ron ALBERTA, [1937] 2 W. W. RR, 


$53; $3 D0. R. 36535 7 FLL. J. (Can,) 
OL; affg. S.C. sub nom. Roya 
Trust Co. v. A.-G. FOR ALBERTA, 


[11937] 1 D. In KR. 7093; 6 FL OL. J. 
(Can.) 141.—CAN. 

sp. Provincial Securities Interest Act, 
1936 (Alta.).J—-The Provincial Securl- 
ties Interest Act. 1936, is ultra vires.— 
INDEPENDENS ORDER OF FORKSTERS 
v. LETHBRIDGE NORTHERN IRRIGATION 
Digtrricr, [1937] 1 W. W. RK. 414: 2 
D. L. . 109.—CAN, 


st. Provincially Guaranteed Securities 
Proceedings Act, 1937 (Alta.)—-Ultra 
vires. |—INDEPENDENT ORDER OF 
FORESTERS v. LETHBRRIDGE NORTHERN 
TRRIGATION District (No. 2), [1938] 
2 W. W. R. 194.-—-CAN. 


sw. Saskatchewan Milk Control Act.) 
-—-Held: intra vires.-—ii. v. CHERRY, 
(1938}1 W.W. R12; 1D. L. R. 156; 
69 Can. C. C. 219.—-CAN. 

sz. Alberta lcgislation.}|—The Alberta 
Social Credit Act, the Credit of Alberta 
Regulation Act, the Taxation of Hanks 
Act, & the Preas Bill, are ultra vires,— 
Jte ALBERTA LEGISLATION REFERENGE, 
(1938) S.C. R. 10k; 2D. L. BR. 81. 
CAN. 


Cases 178c—170c. 


178c. ——— Security Frauds Prevention Act, 1980 


179. 


(Alta.).J—Security Frauds Prevention Act, 
1930, of Alberta, provided that no person 
might trade in securities unless he was 
registered with the approval of the A.-G.; a 
corpn. could be registered, & in that case ite 
officials did not need registration. In effect, 
the Act precluded a public co. from selling 
its shares unless it did so through a registered 
erson or was itself registered. By sect. 9 
he A.-G., or his delegate, could examine 
any person or co. to ascertain whether any 
‘fraudulent act,’’ which was very widely 
defined, had been, was being, or was about 
to be, committed. The Act imposed penalties 
for breaches of its provisions, & by sect. 20 
made it an offence to commit any ‘‘ fraudulent 
act ’’ not punishable under the Criminal Code 
of Canada :—Held: the Act was within the 
scope of the powers of the Provincial legis- 
lature under sect. 92 of the British North 
America Act, 1867. It was not invalid in 
relation to Dominion cos., as it did not wholly 
pce them from selling their shares unless 
hey were registered, but merely subjected 
them to competent provisions applying to all 
persons trading in securities. Nor was it, 
as a whole, a colourable attempt to encroach 


‘upon the legislative power of the Dominion 


as to the criminal law; so far as sect. 20 was 
invalid as so encroaching it was clearly 
‘severable.—LYMBURN v. MAYLAND, [1932] 
A. ©. 318; 101 L. J. P. C. 89; 146 L. T. 
458; 48 T. L. R. 231, P. C. 

Add. Annotation :—Refd. Lower Mainland 
Dairy Preducts Sales Adjustment Committee 
v. Crystal Dairy, Ltd., [1933] A. C. 168. 


179a. Trade disputes.]—Industrial Disputes In- 


Annotation :-—Reld, A.-G. for Canada v. A.-G. for Ontario, . 


vestigation Act, 1907, of Canada, provided 
that upon a dispute occurring between em- 
ployers & employees in any of a large 
number of important industries in Oanada 
the Minister for Labour for the Dominion 
might appoint a board of investigation & 
conciliation. The board was to make in- 
vestigations, with power to summon wit- 
nesses & inspect documents & premises, & 
was to try to bring about a settlement; if 
no settlement resulted, they were to make a 
report with recommendations as to fair 
terms, but the report was not to be binding 
upon the parties. After areference to a board, 
a lock-out or strike was to be unlawful & 
subject to penalties :—Held: the Act was 
not within the competence of the Parliament 
of Canada under British North America Act, 
1867 (c. 3); it clearly was in relation to 
property & civil rights in the provinces, a 
subject reserved to the provincial legislatures 
by sect. 92 (18), & was not within any of the 
overriding powers of the Dominion Legis- 
lature i apeercaed set out in sect. 91; the 
Act: could not be justified under the general 
power in sect. 91 to make laws “for the 
peace, order, & good government of Canada,’’ 
as it was not established that there existed 
in the matter any emergency which put the 
national life of Canada in anticipated peril.— 
ToRONTO ELECTRIC Comps. v. SNIDER, [1925] 
A. O, 896; 94 L. J. P. C. 1163; 182 L. T. 
7388; 41 T. L. R. 238; 69 Sol. Jo. 325, P. C. 


{1937] A. C. 326. 
179b. Regulation of business—Natural Products 


Marketing (British Columbia) Act, 1936.}]— 


58 


179c. Conferring of judicial 
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Natural Products Marketing (British 
Columbia) Act, 1936, of British Columbia, 
which enables the Lieutenant-Governor in 
Council to set up a central British Columbia 
Marketing Board to establish or approve 
schemes for the control & regulation within 
the Province of the transportation, packing, 
storage & marketing of any natural products, 
to constitute marketing boards to administer 
such schemes, & to vest in those boards any 
powers considered necessary or advisable 
to exercise those functions, including the 
power to fix & collect licence fees, is intra 
vires the Provincial Legislature under sect. 92 
of the B. N. A. Act, 1867, as being in pith & 
substance. an Act to regulate particular 
businesses entirely within the Province. 
The Act can further be supported as intra 
vires the Legislature of the Province as 
coming within the classes of subjects ex- 
clusively reserved to the Province under 
sect. 92, heads (9), (13) & (16), of the B. N. A. 
Act.— SHANNON v. LOWER MAINLAND DAIRY 
PRODUCTS BOARD, [1938] A.C. 708; 54T.L. R. 
1090 ; 82 Sol. Jo. 728, P. C. 


powers on local 
authority—What amounts to.]—In 1916 resp. 
corpn. entered into an agreement with applt. 
corpn. whereby the latter agreed to supply 
water to resps. on terms including payment 
at the rate of 20 cents per 1,000 gallons. In 
1936, on an application by resps. to the 
Ontario Municipal Board to vary the rate 
for water supplied, made pursuant to sect. 2 
of the Township of York Act, 1936, which 
provided (inter alia) that notwithstanding 
the provisions of the agreement of 1916 the 
Municipal Board should have jurisdiction 
to vary & fix the rates, & to hear & determine 
any such application, the Municipal Board 
made an order directing applts. to make 
discovery on oath of documents, authorising 
resps. to enter upon & inspect applts.’ water- 
works system, & directing applts. Comr. of 
Works to submit to be examined upon oath. 
Applts. having alleged that the Ontario 
Municipal Board was invalidly constituted 
to make such an order :—Held: the Ontario 
Municipal Board is primarily, in pith & 
substance, an administrative body. The 
members of the Municipal Board not having 
been appointed in accordance with the 
provisions of sects. 96, 99 & 100 of B. N. A. 
Act, which regulate the appointment of 
judges of Superior, District & County Cts., 
the Board is not validly constituted to receive 
judicial authority. Assuming that the 
Ontario Municipal Board Act, 1932, which 
set up the Board, does by some of its sections 
purport to constitute the Board a Ct. of 
Justice analogous to a Superior, District or 
County Ct., it is to that extent invalid. 
There is, however, nothing to suggest¢that the 
Board would not have been granted its 
administrative powers without the addition 
of the alleged judicial powers, & although, 
therefore, such parts of the Act of 1932 as 
purport to vest in the Board the functions 
of a ct. have no effect, they are severable, & 
the Board is validly constituted for the 
performance of its administrative functions. 
The Municipal Board's powers of examina- 
tion, inspection & discovery of documents, 
even though couched in terms of similar 
powers of a Ct. of Justice, are not inconsistent 





with the powers of an administrative bod 

whose duty it is to ascertain the facts wit 

which they are dealing. Further, assuming 
that the first part of sect. 2 of the Township 
of York Act, 19368, purported to confer a 
judicial function on the Board, it was inopera- 
tive, but the second part related to an 
administrative function—the varying & fixing 
of. the rate—& was severable. 
made by the Ontario Municipal Board was 
accordingly valid.—ToORONTO CorPN. v. YorK 
Coren. & A.-G. FOR ONTARIO, [1938] A. ©. 
415; [1988] 1 ALE. R. 601; 107 L. J. PC. 
43; 54 T. L. R. 386; 82 Sol. Jo. 212, P. C. 


180. Add. Annotation :-—Consd. Martineau (O.) & 
Sons, Ltd. v. Montreal (City), [1932] A. C. 113. 


Judicature Act, 
1924, of Ontario, s. 2 (2—#), & s. 4 (1) & (2), 
are ultra vires the legislature of the province, 
since their effect is to authorise the Lieu- 
tenant-Governor of the province to assign, 
that is to say to appoint, certain judges of 


181a. Appointment of judges.] 


PART II. SECT. 3, SUB-SECT. 4.— 
A. (c). 

s i. : -+}-~Held: 37 

Vict. c. 32, was ultra vires.—SEVERN 

v. R. (1878), 28 C. R. 70; 1 Cart. 


414.—CAN., 

ai, —— Act, 1902, 8. 2.)— 
Held: although unusual, it was well 
within the powers of the legislature.— 
R. v. WALSH (1903), 23 C. L. T. 186; 
5 0. L. R. 5627; 2 O. W. R. 222; 
O. W. R. 31.—CAN. 

bike Right to appeal to Supreme 
Court of Canada—Restrictions on— 
Ultra vtres.}—-CLARKBON wv. RYAN 
eae 178. O. R. 251; 4 Cart. 439.— 








di. ——- Betting Information Act, 
1923 (¢. 5}+-—-Ultra vires. |—R. v. LICHT- 
MAN~ (1923), 42 Can. Crim. Cas. 1; 
54 0. L. R. 502.—-—-CAN. 


Li, Succession Duties Act, 1914 
(c. 10)—Valid.J}—BaRTHE v. SHARPLES 
(1918), O. R. 55 S. C. 301.—OAN. 


1 ii. Liquor laws relating to 
navigable rivers d> wharves—Wharves 
property of Federal Government— 
Validity.}—CoTE v. QUEBEO LIQUOR 
COMMISSION, FORTIN  v. QUEBEC 
1:1QUOR COMMIBSION, [1931] 4 D. L. R. 
137; 56 Can. C. C. 371.—CAN. 


PART II. SECT. 3, SUB-SECT. 4.— 
B. (a). 

oO (p. 447) t. -}-—Customs Tariff 
(Industries Preservation) Act, 1921- 
1922, deals only with the imposition of 
taxation, & does not infringe the first 
paragraph of sect. 55 of the Constitu- 
tion. Customs Tariff (Industries Pre- 
scrvation) Act, 1921-1922, 3. 8, dealer 
with duties of customs only, & does not 
infringe the second paragraph of 
sect. 55 of the Constitution. e tax 
impored by sect. 8 ia imposed by the 
Commonwealth Parliament, & is not 
an infringement of sect. 90 of the 
Constitution.—NotTr BROTHERS & Co., 
Lrp. ®. BARKLEY (1925), 36 C. L. R. 
20; 31 Argus L. R. 256.—AUS. 


oO (p. 447) ii. -}—Held: neither 
Income Tax Assessment Act, 1922- 
1924, nor Income Tax Assessment 
Act, 1922-1925, nor either of Income 

ax Acts which incorporated those 

ment Acts, was obnoxious to 
any of the provisions of sect. 55 of the 
Gonstitution.—Fzp 














ERAL TAXATION 
MR. vt. MuNnRO, BRITISH IMPERIAL 
OIL Co., Ltp. v. FEDERAL TAXATION 
Comr. (1926), 38 Cc. L. R. 153.—AUS. 
oO (p. 447) iil, ——-.}—Held: War- 
time fite Tax Assessment Act, 
1917-1918, a. 14 (5), was not obnoxious 
Bect. 55 of e nstitution.— 
ERAL TAXATION COMR. v. HIPs- 
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the High Ct. Div. of the Supreme Ct. to be 
judges of the Appellate Div. of that ct., & also 
to designate, that is to say to appoint, certain 
judges to hold the offices of Chief Justice 
of Ontario & Chief Justice of the High Ct. 
consequently 
inconsistent with British 
Act, 1867 (c. 3), s. 96, under which the 
powers of appointment referred to are given 
to the Governor-General of Canada. 
4 (3), however, which provided that upon a 
vacancy occurring among the judges of the 
Appellate Div. or of the High Ct. Div. before 
the provisions of the Act came fully into 
force, the Divs. were to consist of the remain- 
ing judges, was not open to objection.---A.-G. 
FOR ONTARIO v. A.-G. 


Div., & 


The order 


LEYS, LTD. (1926), 38 C. L. R. 219.— 
AUS. 


r (p. 447) i. Discrimination be- 
tween States.)}—Administration Act of 
Western Australia (1903, No. 13), 8. 86, 
imposes a duty on the final balance of 
the real & personal estate of deceased 
according to fixed rates, & contains 
a proviso that in so far as beneficial 
interests pass to persons bond fide resi- 
dents of & domiciled in Western 
Australia & occupying towards de- 
ceased a certain relationship, duty 
shall be calculated so as to charge only 
one-half of the percentage upon the 
property o acquired by such persons: 
—Held: the roal ground of the dis 
crimination we. doraicil & not resi- 
dence, & consequvatiy, the enactment 
was not void under sect. 117 of tho 
Constitution, as settiag up a discrimi- 
nation between the residents of 
different States.—DAvVIES & JONES v. 
ae AUSTRALIA (1905), 2 C. L. It. 





r (p. 447) ii. .}~—Tixcise 
Tariff, 1906 (No. 186), is not an Act im- 
r0sing dutios of Excise, but is an Act 
o roguate the conditions of manu- 
facture of agricultural imploments, & 
is therefore not an exercise of the 
power of taxation conferred by the 
Constitution. If otherwise valid, {it is 
invalid on the ground that {ft autho- 
rises discrimination, & therefore dis- 
criminates, between States or parts of 
States within sect. 51 (iL.) of the Con- 
stitution, & authorises the giving, & 
therefore gives, preference to one State 
or a part thereof over another Stato 
or a part thereof within sect. 99 of the 
Constitution.—R. v. BARGER (1908), 6 
C. L. R. 41.—AUS. 


r (p. 447) fil. —— .}— Under 
Factories Act, 1904, it was a condition 
of the employment of Asiatics that 
they showd have been employed on 
or before Nov. 1, 1903 :-——/feld: the 
provision was ultra vires ax discrimi- 
nating between residents of different 
States.—Fay v. VINCENT (1908), 7 
©. L. R. 389.—AUS. 


r (p. 447) iv. —-—-,] —Sect. 75 
of the Constitution provides that “ In 
all matters ... (iv.) between States, 
or between residents of different States 
or between a State & a resident of 
another State ...the High Court 
shall have original jurisdiction ’’ :— 
Held: the words “residents” & 
‘‘ resident in sect. 75 (iv.) refer to 
natural persons only & not to artificial 
persons or corporations, ‘Therefore, 
a co. formed in Victoria under Vic- 
torian law & having its management 
& contro) there & carrying on business 
in each of the other States, was not 
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Cases 178c—181b. 


the provisions are 


orth America 


Sect. 


FOR OANADA, [1925] 


A. C. 750; 94 L. J. P. C. 182; 183 L. T. 
4384, P.C, 

18i1b. ——— Members of Quebec Public Service 
Commission.]—Martrinrau (O.) & Sons, 


Lrp. v. MONTREAL City, No. 178b, ante. 


entitled to bring an action In tho 
High Ct. against a resident of a State 
other than Victoria.-—AUSTRALASIAN 
THMPERANCK & QENERAL MUTUAL 
LIFK ASSURANCE Soorkry, LTp. vu. 
HowkE (192%), 31 CG. L. RR. 290.— 
AUS. 

r (p. 447) ve —--- ———.]}-—-eld : 
liegs. 46 & 46a & Table JIT. of the 
Income Tax Regulations, 1917, dis- 
criminate between States & parts of 
States, & are therefore invalid as being 
an infringement of sect. 51 (il.) of the 
Constitution.—CAMunon ov, Dupury 
FEDERAL ComrkR. OF TAXATION (1923), 
32 C. L. jt. 68.—-AUS, 


r (p. 447) vi. ---—- Federal tax of 
State servants.}--'The three — applts. 
claimed exemption from taxation 


under Income ‘Tax Assessment Act, 
1915-1921 (Federal), on the ground 
that, the Commonwealth Constitution 
Act. did not confor upon the Parila- 
ment of the Commonwealth power to 
fiupose un income tax in respect of 
official salaries recelved by officers who 
were (a) ema oyed by tho ltallway 
Comrs. for ew South Wales; or 
(6) employees in the Public Trust 
Office, which is administered os a 
branch of the Dept. of the A.-G. & 
Justice ; or (c) employed by the Stute 
of Now South Wales as clerks in the 
Public Works Department, On cases 
stated under the ‘ Income Tax Assess- 
ment Act ’:—Held: the assessment 
of Kederal Income Tux in respect of 
the salaries of applts. was valid, 
applts. were nof exempt from such 
tuxation, & the Commonwealth Parliia- 
ment had power to impose income tax 
upon them.—DAVOREN ©. COMMON- 
WEALTH COMRA. OF TAXATION (1922), 
A. L. R. 129.--AUS. 


oc (p. 447) i. —— Haxremption of mem- 
bera of force from State le oer ed Fa 
There Is nothing in tbe Constitution 
that expressly or impliedly oxempts 
members of the defence force from 
State motor car legislation, & sect. 6 
of Motor Car Act, 1915 (Vict.), is not 
inconsistent with any provision of Air 
Force Act, 1923, or Defence Act, 
1903-1918.—Prrriz ov. McFARLANE 
(1925), 36 C. L. KK. 170.—AUS. 


visions of sect. 4 of Seamen's Compensa- 
tion Act, 1909, in so far as they purport 
to r te purely inter-State trade, 
are ultra vires . 51 (1) of the Con- 
stitution, sect. 98 of the Constitution 
does not enlarge the ambit of the 
trade & cormmerce clause in sect. 51 (1), 
but is merely explanatory of the 

& commerce powers. — KALIBIA 
OWNERS) v. WILSON (1910), 11 

° L. ht. 689.~—AUS. 
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e (p. 447) i. —— Commonwealth 
Shipning Act, 1923—Validity.|—Com- 
MONWEALTH & A. -G. FOR COMMON- 
WEALTH v. AUSTRALIAN COMMON- 
WEALTH SHIPPING BoarpD (1927), 39 
rok R. 1; (1927) Argus L. R. 61.— 


g (p. 447) 1. State court exercising 
Feleral jurisdiction—A ppeal to High 
Court.j—Sect. 39 of the Judiciary 
Act, 1903-1920 (the ct. expressing no 
opinion as to the provisions in sub- 
sect. (2) (a)) is a valid exercise of the 
powers conferred upon une Parliament 
of the Commonwealth therefore 
under it an appeal will ties to the High 

. from a decision of a police magis- 
trate of a State upon an information 

arging an’ offence against the pro- 
visions of the Crimes Act, 1914-1915. 
~——LORENZO v. OAREY (1921), 29 
Cc. L. R. 243.—AUS. 


h (p. 447) 1. ——.]—Judiciary Act, 
1903-1920, 8. 39 (2) (a) [as interpreted 
in No. 605 i, post], is a valid exercise of 
the power conferred by sect. 77 (lil.) 
o the Constitution.—LimeERicK 8.5. 

Co. ¥. Oe LON EAT OF AUSTRALIA 
eae: 25 8. R. N.S. W. 293; 35 

Oo. L. R. 69; 31 Argus L. R. 153.— 
AUS 


h (p. 447) il. ——.}—An action 
having been brought against the 
Commonwealth in the Supreme Ct. 
of Victoria & Judgment having boen 
piven for the Commonwealth, on appeal 
o the Full Ct. of the Supremo Ct. by 
pitf. a contenticn was raised by the 
Commonwealth that under Judiciary 
aie 1903-1920, 8. 39 (2) (a), the only 

ht of ap cal was to the High Ct. 
1 e Full on the ground that 
sect. 39 (2) (a) was ultra vires, rejec..ed 
the contention, & then heard the appeal 
& dismissed it. On tho hearing of an 
application by pltf. to the Full Ct. for 
leave to appeal to the Privy Council 
pursuant to the Imperial Order in 
. Council of Jan. 23, 1911, the Full Ct., 
accepting as binding on it the decision 
that sect. 39 (2) (a) was invalid, made 
an order granting the leave "asked. 
On appeal to the High Ct. from the 
order granting leave :—Held: on the 
hearing of the appeal to the Full Ct. 
a question arose as to the limits inter 
se of the constitutional powers of the 
Commonwealth & those of the State 
of Victoria, within sect. 74 of the Con- 
stitution & sects. 38a, 40a of the 
Judiciary Act; under sect. 40A tho 
cause was removed to the High Ct., 
&, therefore, the ull Ct. had no juris- 
diction to entertain the appeal or to 
make the order Joative leave to 
appeal to the Privy Council. Whether 
the Full Ct. had or had not jurisdiction 
to entertain the appeal, sect. 39 (2) (a) 
of Judiciary Act is a valid exercise 
of the power conferred by sect. 77 
(iii.) of the Constitution, & therefore 
the Full Ct. had no jurisdiction to 
make the order Seu ed leave to 
appeal to the Privy Council.—Tar 

OMMON WEALTH ® KREGLINGER & 
& BARDSLEY Sa 37 
C. I. 393 ; 1026) V. L. R. 331; 5 

. R161. y AUS. 


ae ett 
(pf 448) i. Election for Senate.) 
— He Commonwealth Electoral Act 
1918-1925, 8. 128A (12), was a valid 
exercise of the power conferred by 
sect. 9 of the Constitution upon the 
Commonwealth Parllament to make 
laws ‘“ prescribing the method of 
choosing senators.”’—JUDD v. MOK EON 
(1926), _ A L. R. 380.—AUS., 
r (p. i. .}—Customs Act, 
1901, one valid exercise by the 
Gamonwenith of the exclusive power 
to impose, collect, & control duties of 
Customs & Excise conferred by 
sects. 52 (ii), 86, = 90 of the Con- 
stitution, applies to goods imported 
by the Government of a State as well 
as to those imported by private persons. 
au v. SUTTON (1908), 5 C. L. R. 789. 


r(p. 448) li, ———.]}—Special leave to 


Ir BEAD: LTp. 








sation of employees 


peal from a judgment of the High 
CL of Australia holding that goods 
imported by the State Governments 
are liable to duties of customs under 
the laws of the Commonwealth was 
refused although the case was within 
sect. 74 of Commonwealth of Australia 
Constitution Act.—A.-G. FoR NEW 
SouTH WALES v. NEW SOUTH WALES, 
COLLECTOR OF vel Nae FOR, (1909) 
A. he 345, P, C.—AU. 

6 (p. 448 ys "Prevention of industrial 
38— is ‘industrial dis- 
te acs a Paninient of the Com- 
monwealth has powet, under sect. 51 
(xxxv.) of the Constitution, to make 
laws binding on the States with respect 
to conciliation & arbn. for the preven- 
tion & settlement of industrial disputes 
extending beyond the limits of one 
State. dispute between an organi- 
& a Minister of 
the Crown for a State acting under a 
Statute of that State as an employer 
which, if it existed between the o 
sation & a private employer, would be 
an industrial dispute within sect. 51 
(xxxv.), is such an industrial dispute. 
—AMALGAMATED SOCIETY OF NGI- 
NEERS v. ADELAIDE 8.8. Co. (1920), 
28 C. L. R. 129.—AUS. 

c (p. ad —_— .}—Held: the 
educationa activities of the States 
carricd on under the appropriate 
statutes & statutory regulations of 
each State relating to education did 
not constitute an ‘‘ industry ”? within 
sect. 4 of Commonwealth Conciliation 
& Arbn. Act, 1904-1928 ; the occupa- 
tion of the teachers so employed was 
not an “ industrial’? occupation, & 
the dispute which existed between the 
States & the teachers employed by 
them was therefore not an ‘ indus- 
trial dispute ’’ within sect. 51 (xxxv.) 
of the Constitution. — FEDERATED 
STATE SCUuUOOL TEACHERS ASSOCN. OF 
AUSTRALIA v. VICTORIA (1929), 41 
Oo. L. R. 569.—AUS. 

o (p. 448) iii. }—Held: 
the words in the Constitution, sect. 57 
(xxxv.) ‘ extending Deore the limits 
of any one State ”’ se acer to a dis- 

pute mean that the ispute is one 

re existing in two or more States ”’ or, 
in other words, ‘‘ covering Australian 
territory comprised within two or moro 
States.’’ To constitute an industrial 
dispute there must be disagreemcut 
between yearly or groups of people 
who stand in some industrial relation 
upon some matter which affects or 
arises out of the relationship. Such a 
disagreement may cause a strike, a 
lock-out & disturbance & dislocation 
a industry, but these are the con- 

ees ences of the industrial dispute & 
not the industrial dispute itself, which 
lies in the disagreement. Upon this 
couception of an industrial dispute, it 
cannot extend beyond the limits of 
any one State unless in each of two 
or more States, at one time, the dis- 
agreement exists between people or 
groups who stand in some industrial 
relation. — CALEDONIAN COLLIERIES, 
LTD. v. AUSTRALASIAN CoaL & SHALE 
KEMPLOYEKS’ FEDERATION (1030), 42 
Cc. L. R. 527.—AUS. 

co (p. 448) iv. Courits.}-—The 
Gone conferred by the Commonwealth 

onciliation & Arbn. Act, 1904-1915, 

on the Commonwealth Ct. of Con- 
i fation & Arbn. to enforce awards 
made by it is part of ‘“‘ the judicial 
power of the Commonwealth ”? within 
sect. 71 of the Constitution, & can 
only be vested in the cts. mentioned 
in that sect.—WaATERSIDE WORKERS 
FEDERATION 0, ALEXANDER (1918), 25 


C. L. R. 434.—AUS. 
' 6 (p. 448) v. Conciliation Com- 
mitiees.}—Held : a law which estab- 
lished a body ‘of persons to settle a 
ciepute by issuing a decree arrived at 
by discussion amongst themselves 
without any hearing or determination 
between the disputants as the Common- 
wealth Con tion & <Arbn. Act, 
1904~1980, by sect. 34 (8-12), pur- 
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ported to do, was not a law with 
respect to conciliation & arbn. for the 
revention & settlement ot industrial 

sputes, & was not authorised by 
ne 51 (xxxv.) of the Conatitutior, 
& therefore such sub-sects. were 
invalid. — AUSTRALIAN RAILWAYS 
UNION v. VICTORIAN Rys. COMRS. 
ee 44 C. L. R. 319.—AUS. 

p. 448) vi. —— Inconsistency be- 
beeen’. ‘State & Commonwealth legisla- 
tion.J—The same conduct by the same 
persons was punishable differentl 
under Commonweatth Conciliation 
Arbn. Act, 1904-1928: & the New 
South Wales Masters & Servants Act, 
1902 :—Held> the State Act was 
invalid, pro tanto, by virtue of sect. 109 
of the Constitution.—H2z p. MCLEAN 
(1930), 43 OC. L. R. 472.—AUS. 


c (p. 448) vii. Prohibition by 
High Court.J—Original jurisdiction has 
been conferred by sect. 75 (v.) of the 
Constitution, by the phrase “* officer 
of the Comimonwealth,”’ upon the High 
Ct. to issue prohibition to the Presi- 
dent of the Commonwealth Ct. of Con- 
ciliation & Arbn., & sect. 31 (1) of 
Commonwealth Conciliation & Arbn. 
Act, 1904-1911, so far as it purpose 
to take away from the High Ct. the 
power to issue prohibition in respect 
of an award or order of the Common- 
wealth Ct. of Conciliation & Arbn., 
is invalid.—TRAMWAYS Cask (No. 1) 
(1913), 18 C. L. RR. 54.—AUS. 


c (p. 448) viii. Extent of powers.] 

—The provisions of the Commonwealth 
Conciliation & Arbn. Act, 1904-1910, 
which purport to authorise the Com- 
monwealth Ct. of Conciliation & Arbn. 
to declare a common rule in any par- 
ticular industry, & direct that the 
common rule so declared shall be bind- 
ing upon the persons engaged in that 
industr ry, are aulira vires. —AUSTRALIAN 
Boot TRADE EMPLOYEES FRDERATION 
Ow & Co, (1910), 11 C. L. R. 














o (p. 448) ix. .J—An award 
made by the Federal Arbitration Ct. 
pe urported: to bind named employers, 
ager appct. co., in respect of each 

& every person employed by them in 
the clothing & allied trades & indus- 
tries, whether members of the union 
making the claim or not, & the ‘anion 
& the members thereof. Appct. had 
never employed any member of the 
union or of any organisation or union 
of employees in the clothing or allied 
trades or industries :—H/eld ; in so far 
as the award of the Arbitration Ct. 
purported to bind appct. in respect 
of every person employed by it, 
whether a member of the union or not, 
it was ultra vires.—AMALGAMATED 
CLOTHING & ALLIED TRADES UNION 
OF AUSTRALIA tv. ARNALL & SONS 
(1929), 43 C. L. BR. 29.—AUS. 

st. Removal of proceedings to High 
Court.j—Judiclary Act, 1903-1920, 
s. 40, is a valid exercise of the powers 
conferred by sects. 76 & 77 of the 
Constitution.—Re YaTrs, kz p. WALSH, 
Re Yates, kx p. JOHNSON (1925), 37 
C. L. R. 36; [1926] Argus L. R. 46.— 


AUS 

sv. »}—Judicia Act, 1903- 
1920, 8. 40a, is a valid exercise of the 
power conferred by sects. 77 (fi) & 51 
(xxxix) of the Constitution.—PmmRRIE 
v. MCFARLANE (1925), 36U. L. R. 170. 





° 


sw. Trading by Commonwealth— 
Through agents—- War Precautions 
(Wool) Regulations.}—During the war 
& after the making of the above regu- 
lations, the Executive Govt. of the 
Commonwealth entered into agree- 
ments with a eo., engaged in the manu- 
facture & sale of woo) tops. Each of 
these agreements was either an agree- 
ment to give consent to a sale of wool 
tops by the co. in return for a share 
of the profits, called by the parties a 
“licence fee,’ or an agreement that the 
business of manufacturing wool tops 
should be carried on by the co. as agent 


184a. 





& issuing certificates. 


tax authorities, acting 


in consideration of an annual sum from 
the Commonwealth, or a combination 
of both these agreements :—-Leld: 
apart from any authority conferred by 
an Act of Parliament of the Common- 
wealth or by regulations thereunder, 
the Executive Govt. had no power to 
make or ratify any of the agreements. 
—COMMONWEALTH & CENTRAL WOOL 
COMMITTEE v. COLONIAL COMBING, 
SPINNING & WEAVING Co., LTb. (1922), 
31 C. L. R. 421.—AUS. 

sy. Power to confer judicial powere.) 
—I'he powers which Income Tax 
Assessment Act, 1922-1923, by ss. 44, 
50 & 51, purports to confer upon a 
Bourd of Appeal created under the 
Act are part of the judicial power of 
the Commonwealth, which under sect. 
71 of the Constitution can only be 
vested in the High Ct. or a federal ct., 
& u Board of Appeal not being such a 
ct., the conferring of those powers is 
ultra vires the Commonwealth Purlia- 
ment.-—-BRITISH IMPERIAL OIL Co., 
LTD. v. FEDERAL COMR, OF TAXATION 
(1925), 35 C, L. KR. 422; 31 Argus L. Rh. 
129.---AUS. 

sz. l’ower to give appellate jurisdic- 
tion to High Court—aAppeal from non- 
federal. court.}--The Commonwealth 
Parliament may confer upon the High 
Ct. jurisdiction to entertain an appeal 
from w ct. established by the Parlia- 
ment in a territory, notwithstanding 
that the ct. so established is not a 
federal ct. within sect. 71 of the Con- 
stitution; & jurisdiction to entertain 
an appeal from the Supreme Ct. of tho 
Northern Territory is lawfully con- 
ferred upon the High Ct. by Supreme 


Ct. Ordinance, 1911-1922, 5. 21, & 
Northern ‘Territory (Administration) 


Act, 1910, 8. 13.—PoORTER v. ., Vax p. 
en YEE (1926), 37 C. L. I. 433. 

sa. Discovery—A gainat State. j—Judi- 
clary Act, 1903-1920, s. 64, in so far as 
it gives pltf., resident of one State, in 
an action against another State, the 
right to obtain discovery of docuinents 
from, & to adininister interrogatories 
to, defts., is within the legislative 
power of the Commonwealth Parlia- 
tment.--GRIFFIN v. SOUTH AUSTRALIA 
(STATE) (1924), 35 C. L. R. 200; 31 
Argus L. R. 81.—AUS. 


sb. Immigration. }—Immigration Act, 
1901-1925, 8. 844, Is a Valid exercise of 
the power conferred by sect. 51 (xxvii) 
of the Constitution.— Re Yarrs, 7 p. 
Walsh, Ke Yatuis, kx p. JOHNSON 
(1925), 37 C. L. R. 36; [1926] Argus 
L. R. 46.—AUS, 

506, -/—Immigration Act, 1901- 
1925,8.5 (3) (34) (3B) :—Held: valid.— 
WILLIAMSON v. AH ON (1927), 39 C. L. R. 
95 ; [1927] Argus L. R. 13.—AUS. 

td. Power to grant financial aid to 
States.|\—Held: Federal Aid Roads 
Acts, 1926, was a valid exercise of the 
power conferred upon the Common- 
wealth Parliament by sect. 96 of the 

nstitution, to grant financial assist- 
ance to any State on such terms & 
conditions as the Parliament might 
think fit—Srare oF VICTORIA v. 


CoMMON ; 
399. RUA Te (1926), 388 C. L. R 


se. Bankruptcy—State Acts not 
J.8. 





Power to compel British company to 
deduct income tax from dividends on shares 
situate In England.|—Pltfs., a British co., 
held shares in deft. co., which was a British 
co., but which had its head office & board of 
directors in Australia, though it had a London 
committee for registering Lea of shares 

eft. 
declared a dividend, the Australian income 
under Australian 
Income Tax Acts, required deft. co. to deduct 
the Australian income tax from the dividend 


Vol. XVII.—Dependencies. 


due to pltf. co. 
amount so deducted :—Held: 
created by the declaration of a dividend was 
situate in England, & the Commonwealth 
legislature had no power to impose taxation 
on pitf. co. in respect of such debt, & the 
action succeeded.— LONDON & Soutrn AMERI- 
CAN INVESTMENT TRUST, Lrp. v. BRITISH To- 
BACCO Co. (AUSTRALIA), Lrp., [1927] 1 Ch. 107; 
96 L. J. Ch. 58; 70 Sol. Jo. 1024; sub nom. 
Pass v. Bririsn Tosnacco Co. (AUSTRALIA), 
Lrp. (1926), 42 T. L. R. 771. 


co. having 


affected as to mattera not dealt urith in 
Commonwealth .Act-- Or as to pending 
proceedings. |— Re PARSONS (1928), 28 
S. R. N.S. W. 575; 45 N.S. WLWLN. 
158.--- AUS. 

sf. Interference with freedom of inter- 
State trade.}—The Primary Producers’ 
Organisation & Marketing Acts, 1926- 
1932, & Orders in Council mado 
thereunder provide for a system of 
collective marketing :—J/eld;: neither 
the Acts nor the Orders in Council are 
in conflict with sect. 92 of the Common- 
wealth Constitution.—MUnko (A. C.) 
& Sons Pry., Lrp. v. SHEeRny, [1934] 
S. R. (Q.) 251.—AUS. 


Bh. Powers as to Slate Courts.|— 
(1) Seet. 77 (111) of the Constitution 
does not enable the Parliament to make 
a Comunonwealth officer a functionary 
of a State Court & authorise him to act 
on its behalf & adininister part of its 
jurisdiction; (2) although seet. 41 
(XXXIX) of the Constitution confers 
power upon the ParHament to muke 
aws with respect to matters which 
attend, or arise in, the execution of 
any power vested by the Constitution 
in the }aderal Judicature, as distinct 
from inatterr Incidental to the subjects 
assigned to U.° Cornmonwealth, never- 
theloss it does act authorise the recon- 
stitution of a State Court which is 
invested with Fedevel jurisdiction or 
of the organisation through which its 
powers & jurisdiction are exercised, 
because sect. 77 (111) contemplates the 
selection by the Parlament of an 
existing judicial organ which depends 
alike for its structure & its being upon 
State law & the grant to it of powers 
of adjudication upon specified subjects 
of Federal jurisdiction.—-Li& MESURIER 
v. CONNOR (1930), 42 C. L. KK. 481.-— 
AUS. 

sk. Bankrupicy.|-~ eld: sects. 12 
(5), 18 (1) (0), 23 & 24 of Bkpcy. Act, 
1924-1928, are ultra vircs. — Lu 
MESURIER v. CONNOR (1930), 42C. L. lit. 
481.—AUS. 

Bl. Jinmigration~-F’rtent of powers.) 
-—The power of Parliament to make 
laws with respect to immigration 
cuables it to impose upon the ship’s 
agent, who is authorised on fits behulf 
to perform the duties imposed by laws 
in foree in the port, an = absolute 
liability to a penalty upon entry of an 
immigrant from the vessel.-- ORIENT 
STkKAM NAVIGATION Co., Lrp.  ». 
GLEESON (1931), 44 CG. Ta He 254; 
[1931] Argus L. Rt. 61; 4 A. L. J. 371. 
AUS. 
sn. Forfeiture 





of flshing boat -- 
Whether Admiralty jurisdiction.) — 
Held: jurisdiction to condemn a 
fishing boat as forfeited was not in Its 
nature Admiralty jurisdiction & there- 
fore it was not necessary to reserve 
Fisheries Act, 1985, for Royal assent 
in order validly to confer such juris- 
diction on a ct. of petty sessions.— 
CHALLENGER v. RAK (1931), 24 Tas. 
L. hk. 53.--AUS. 

sp. Prohibition of State referendum 
on day of federal election.}—Sect. 14 of 
Commonwealth Electoral (War-time) 
Act, 1917, provides that ‘‘ On the day 
appointed as polling day for an election 
of the Senate or a general election of 
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Case 184a. 


In an action claiming the 
the debt 


the House of Representatives, no 
referondum or vote of the electors of 
any State or part of a State shall be 
taken undor the law of a State :— 
Feld: sect. 14 is a lawful exercise of 
the power conferred on the Partament 
of the Commonwealth by sects. 10, 
51 (xxxvi.), (xxxix.) of tho Constitu- 
tion.--R.o ow. BRISBANE LICENSING Co. 
(1923), 28 ©. L. R. 23.—AUS. 

sr. Delegation of powers to make 
regulations under Transport Workers 
Act, 1928- 1929—Valilily of regula- 
tions. |}—Sect. 3 of Transport Workers 
Act, 1925-1929, purports to confer a 
power upev the Governor-Goneral of 
making regulations not Inconsistent 
with that Act with respect to the 
employmeit of transport workers, & 
in particular for regulating the engage- 
ment, service & discharge of such 
workers, & the Heensing of persons en- 
gaged as transport workers & for the 
protection of transport (workers :-— 
Held: (1) within the legislative power 
of the Comimecuwealth Parliament to 
confer such powers 2) regulations 
made in the exercise of such power, 
although thoy restricted the loading 
& woloading of inter-State & over- 
scas vosBClS tO marabers of a specified 
industrial union & to returned sallors 
& soldiers, & may bave been made in 
pursuance of the fndustrial polley of 
the executive were, nevertheless, within 
the trade & commerce power conferred 
by sect. SL (1) of the Constitution & 
did not exceed the power given by 
sect. 3 of the ‘Pransport Workers Act, 
& were therefore valid.—VIcrontan 
STEVEDORING & GENERAL CONTRACT- 
ING Pry., Lip. vo. DIGNAN (1931), 46 
C. L. KR. 75.--AUS. 

st. ---~ - -—.]-—-Seet. 3 of Transport 
Workers Act, 1928-1929, oporates to 
authorise a rezujation made PL the 
Governor-General requiring that in the 
employment, engagement or picking up 
of transport workers (being waterside 
workers) for oversees & inter-State 
vessels at the port to ‘vhich Part IIT. 
of the Act applies, pricrlty shal] be 
given to those workers available for 
employment, cngagement or picking up 
at tase ports who are mn mbers of the 
Waterside Workers’ Foderation, &, 
to that extent at Jeast, Ins a valid 
exercise of the powers of the Common- 
wealth Parliament.-~-HUpDARY PaAaR- 
KER, LTD. v. COMMONWEALTH (1931), 
440. L. KR. 492.-- AUS. 


av. Kinancial Agreements LInforce- 
ment Act, 1932.)—-'The provisions of 
Part Il. of Financial Agreements 
Enforcement Act, 1932, are a valid 
exercise of the legislative powers of 
the Federal Parliiament.—Nerw Sourn 
WALES, STATE OF v. THK COMMON- 
WEALTH (1932), 46 OC. L. RR. 1553 
{1932} Argus L. ht. 245; 5 ALL. J. 
433: 6A. L. J. 38.---AUS. 

sw. Sect. 15 of Financial 
Agreements Enforcement Act, 1932, ts 
a valid exercise of the power conferred 
upon the Commonwealth by sect. 10564 
of the Constitution. In addition ta 
ordinary revenue the State of New 
South Wales deposited with ite bankers 
moneys received by it under certain 
statutes & orders of ct. for a4 G 
purposes & to meet particular claims, 


34 





= 


Cases 186a—186b. 


186a. Commonwealth Acts—Presumption in favour 
of validity.|—SHELL Co. OF AUSTRALIA, LTD. v. 
FEDERAL CoMR. OF TAXATION, No. 205a, post. 
Interference with freedom of Inter-State 
trade. |—Sect. 92 of Commonwealth of Aus- 
tralia Constitution Act, 1900, which provides 
that trade, commence & intercourse among 
the States shall be ‘‘ absolutely free,’’ 
the Parliament of the Commonwealth of 
Australia equally with the 
language of the sect., which is quite general 
& is in terms not subject to any exception or 
limitation, affords no countenance for the 
it is the declaration of a 
é free 9? 
freedom as at the State frontier or barrier, 
ane crucial point in inter-State trade, or 


Fn el 


186b. 


contrary view: 


guaranteed right. By 





reas an for example estates adminis- 
the Master-in-Lunacy, the 
forete nies & the Registrar of 
Probates Peeper tively & claims by 
pleas & litigants ‘he accounts were 
kept by the banks under various de- 
scriptive headings, moneys deposited 
being allocated to the relevant accounts 
upon the receipt, subsequent to pay- 
mont in, from the State of a “‘ distribu- 
tion sheet’ & by an agreement be- 
tween the State & the banks the 
accounts were treated as one account, 
withdrawals being penned from any 
account, whether debit or other- 
wise, provided the combined account 
wak in credit, interest being allowed 
by each of the banks on any amowm ¢ 
held by it in excess of £100,000. The 
banks stated that they bad not been 
informed, & were unaware, that any 
of the moneys deposited by the State 
were “trust”? moneys :—Jfeld: such 
moneys were not received by the 
Crown in right of the State in a 
fiductary sar oer so as to romain 
specifically the property in equity of 
t e suitors or others concerned, but 
went, into the genefal resources of the 
State; & accordingly the sums at 
credit of the bank account were attach- 
able under sect. 15 of the Financial 
Agreements Lnforcoment Act, 1932. 
—NEwW SOUTH WALES, STATE OF v, 
Tk COMMONWRALTH (1932), 46 C. L. It. 
246; 6A. L. J. 42.—AUS. 


sz. ——- Whether constitutional valid- 
ity queation for Privy Council.}—On 
an application to the High Ct. for a 
cortificate under sect. 74 of the Con- 
stitution that questions of law as to 
the limits inter se of the constitutional 
Owers Of the Commonwealth & of the 
stute of New South Wales involved 
in the case of New South Wales v. The 
Commonwealth (No. 1), were questions 
which ought to be determined by His 
pei beaes lo Council :—Held ; the appli- 


cation must be refused.— Nrw Soutu 
WALES, STATE OF vb. ae 
. 35 


WRALTTI Meda Ce 46 OC. L. 
A. L. J. 





Bb. pectascion that amount 
“due & payuble & unpaid "—No right 
4) set-off by the State.}—I1n on applica- 

tio 


nu by tne Commonwealth for a 
declaration, under sect. 6 (3) of the 
Financial Agreements Enforcement 


Act, 1932, that an amount stated in a 
resolution passed is oth Houses of 
the Commonwealth Parliament, or an 
part thereof, is “due & payable 
unpaid’? by a State to the Common- 
wealth the State ia not permitted by 
the Act to claim a set-olf.—re rae 
SoutnH WaLrgs, STaTE OF, Ex it 

FoR THE COMMONWEALTH (1 32), a 
GC. L. R. 58; 6 A. L. J. 44.-—AUS. 


sd. Officer tranaferred to Common- 
uxalth — Pension rights cannot be 
decay -}+~By the operation of sect. 84 

the Constitution the pension rights 
of an officer transferred from the 
service of a State to that of the 
Commonweulth cannot be affected by 


binds 


States. The 


JAMES v. 


is meant 
1449 ; 


legislation of the Commonwealth or of 
the State after the transfer.—FLINT 
v. THE COMMONWEALTH, {1932) Argus 
L. R. 891; 6 A. L. J. 237.—AUS., 


sf. Agreement between Commonwealth 
& State—Whether member of Pulte may 
challenge.|}—A member of the public 
as such has not a sufficiont interest to 
entitle him to majatain an action for 
a declaration of the invalidity of, or 
for an injunctioh to restrain ‘the 
Commonwealth from carrying out the 
agreement between the Common- 
wealth & the State of Queensland, 
known as the Sugar Agreemeont.— 
ANDERSON vw. THE COMMONWEALTH, 
[1932] Argus L. R. 177; 56 A. L. J, 
434; 47 GC. I R. 50.—AUS, 


sk. Bunkruptcy legislation.|}—Since 
the ge aaa rovisions of the Bills of 
Sale Act, 98 (N.S.W. must be 
regarded as i Bkpcy. Ac ’ within the 
meaning of sect. 6 (a) of the Common- 
wealth Bkpcy. Act, & since its pro- 
visions are not dente with expressly 
or by necessary implication in the 
latter Act, & sluce the Commonwealth 
is now the recognised legislative autho- 
rity to dca) with bkpcy. in the State 
of N.S.W., the reference to “ bkpt. 
estate ’” in sect. 5 of the former Act 
must be treated as a reference to an 
estate which is bkpt. under the laws 
of bkpcy. for the time being in force 
in N.S.W. & now ineludes estates 
bkpt. under the provisions of the 
Commonwealth Bkpcoy. 
GRANT (1932), 32 S. R. N.S. W. 354; 
4 A. B.C. 168.—AUS. 


so. Income tar.}—Sect. 20 (2) (db) 
of the Income Tax Assessment Act, 
1922-1932, is a valid exercise of the 
legislative power of the Common- 
wealth.—CoLONIAL Gas ASSOCN., LTp. 
v. TAXATION ComR. (1934), 40 "Argus 
L. R. 187; 2A. T. D. 457; 8 ALL. J. 
69.—AUS. 

sp. listate duty.}—Sect. 8 (4) (a) of 
Iestate Duty Assessment Act, 1914~ 
1928 (Cth.), is intra vires the Common: 
wealt Parliament.—TRUSTEES Ex 
EcUTORS & AUWENCY Co., LTD. v. 
FEDERAL COMR. OF ee (1934), 
49 C. L. R. 220.—AU 

sv. Validity of Nee Guinea Act.)}-— 
Held: the Commonwealth Parliament 
had power to pass New Guinea Act, 
1920~—-1926.—JOLLEY v. MAINKA (1934), 
49 C. L. R. 242.— AUS. 


6x. Immigration, }—Sect. 





3 (gh) of 
I tion Act, 1901-1930 is a law 
with respect to immigration, & is 
therefore within the legislative power 
of the Commonwealth Parliament con- 
ferred by sect. 51 (AXVII.) of the 
Constitution.—R. ». Fas a Ex p. 
Kiscw (1935), 52 C . 821; 41 
Argus L. R. ee ig 
_ sd. Legislation relating to broadcast- 
ana. —Sect. 51 (v) of the Constitution 
ers on the Commonwealth Parlia- 
Tent money to legislate Where respect. 
to radio broad mearrn tT -—R. v, BRISLAN, 
Ex p. WILLIAMS (1936), 54 C. L. R. 
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ENGLISH AND Emprre Dicest SUPPLEMENT. 


freedom in respect of goods passing into or 
out of the State, & in every case it isa question 
of fact whether there is an interference with 
this freedom of passage. 
pretation of “‘ free 
Act, 1928-35, of the Commonwealth Parlia- 
ment & Dried Fruits (Inter-State Trade) 
Regulations, 1934, made pursuant thereto, 
which either prohibit inter-State trade en- 
tirely if there is no licence, or partially pro- 
hibit it if a licence is granted in accordance 
with the Act & Regulations, contravene 
sect. 92 of the Constitution & are invalid.— 
COMMONWEALTH OF AUSTRALIA 
(No. 2), [1936] A. O. 578 ; 
105 L. J. 
52 T. L. R. 696; 80 Sol. Jo. 688, P. C. 


On that inter- 
in sect. 92, Dried Fruits 


[1936] 2 All E. R. 
P.C. 115; 155 L. T. 398; 


262; 9 ALL. J. 348; 
45.—AUS. 


PART II. sama 3, BuesEC: 4.-- 


42 Argus L. R. 


ri. —— Power to vainaae customs & 
excise duties.}—Held : Taxation (Motor 
Spirit Vendors) Act, 1925 (S. A.), was 
invalid. —COMMON WEALTH & COMMON: 
WEALTH OIL REFINERIES, as a 
STaTH OF SOUTH AUSTRALIA 

1926), 88 OC. L. R. 408, [1927] pee 
- R. 40.—AUS., 

.}—Held 


r ii. 
bhrewaparere Taxation) 
Ss. W. 


ed 





Act, 

& ore ny rgzation 
Mine ome Act, 1926 ( 8. W.), 
ss. 2, 3, 5, 6 & 7, were en Fair- 
FAX (JOHN) & Son, LTD. & SMITH’S 
NbEwWspaPers, LTp. vo. NEw Sours 
W ALES STATE (1927), 39 C. L. R. 189; 
(1927) Argus L. RK. 87.—AUS. 


r iii. Taration of federal loans.] 
—-Held; (1) the effect of sect. 7 Net 
of Income Tax Acta, 1902~—1920 (Qd 
to make interest derived from Common-: 
wealth stock or treasury bonds ‘“* liable 
to income tax ’’ within meaning of 
sect. 528 of Commonwealth Inscribed 
Stock Act, 1911-1918, & that the sub- 
sect. is to that extent invalid; (2) an 
action lies by the A.-G. of the Common: 
wealth for a declaration that sect. 7 
(12) of the Income Tax Acts, 1902- 
1920 (Qd.), is invalid pro tanto ; s (3) 
sect. 528 of the Commonwealth In- 
scribed Stock Act, 1911-1918, is valid 
uuder the power conferred by sect. 51 
(iv.) of the Constitution to make laws 
with respect to ‘‘ borrowing money on 
the public credit of the Common- 
wealth.’’—COMMONWEALTH v. QUEENS- 
LAND (1920), 29 C. L. R. 1.—AUS, 

ti. -.}+—-J AMES v. THE STATR OF 
Bore averse UST) 40 C. L. R. 1. 


t ii. —— Prohtbition of importation 
of “stock alidity of Stock Act, 1901 
(N. S. W.).}-Sect. 154 of the Stock 
Act, 1901, does not violate the pro- 
vision in sect. 92 of the Constitution 
that trade, commerce & intercourse 
among the States shall be absolutely 
free.—Ez p. NELSON (No. 1) (1828), 

42 C. L. R. 209; [1929] Argus L 
t iii. —— Validity of Ferm Produce 
Agents Act, 1926 (N. S. W.).}—Held: 
the provisions of Farm Produce Agents 
Act, 1926 (N. S. W.), were not ob- 
noxious to the provisions of sect. 92 
of the Constitution.—ROUGALEY v. 
fon STATE OF NEW SourTsH WaALES, 
_eeAY (1928), 42 C. L. R. 162; 

1924 ES . he i ‘Us. 


Profiteering Prevention Act, 
190" (Qd.). }~—The Profiteering Preven- 
tion Act of 1920 (Qd.) provides, by 
sect. 12 (1), that.it shall be siirealeed 
for any trader whether as 
or agent to sell or agree to veel or < 
for rsale any commodity at a price 
higher than a price declared in the 
Queensland Government Gazette; &, 











188a. Interference with freedom of inter-State 
trade.]|—(1) Dried Fruits Act, 1924, 5s. 28, 
of South Australia, does not authorise the 
Minister of Agriculture to make orders for the 
compulsory acquisition of dried fruits with 
the object of forcing the surplus of dried 
fruits off the Australian market, as that object 
involves directly, & not merely incidentally, 
an interference with the freedom of inter- 
State trade contrary to sect. 92 of the 
Commonwealth Constitution, to which section 
the aaa given by sect. 28 of the Dried 
Fruite Acts are expressly subject. 

(2) The decision of the High Ct. of Australia 
as to the validity of the orders was not a 
decision as to the limits inter se of the con- 
stitutional powers of the Commonwealth & 





by sect. 3, defines ‘‘ trader’’ as in- 
cluding ‘‘ the agent ’’ of any person 
carrying on the business of selling any 
commodities. Pltf., a Sydney co., had 
its travellers in Queensland, & they 
sold calicoes, etc., at a price higher 
than the declared price for delivery 
in Queensland :—Held: so far as 
regards the sales by thc i*avellers of 
goods stipulated to come from Sydney 
the Queensland Act was invalid as 
being in conflict with sect. 92 of the 
Constitution.—M‘SARTHUR (W. & A.), 
LTp. v. QUEENSLAND (1920), 28 
GO. L. R. 530, 556.—AUS, 


t v. Milk Act.\—Held: 
(1) nefther the provisions of the Milk 
Act, 1931, generally, nor the provisions 
of sects. 23 (1), 26 (1), (3) & 28 (2) 
HSE etree hg contain a scheme which 
nvolves the imposition of a duty of 
excise within sect. 90 of Common- 
wealth of Australia Constitution Act; 
(2) the acheme of compulsory acquisi- 
tion of milk under sect. 26 of Milk Act, 
1931, does not contravene the pro- 
visions of sect. 92 of Commonwealth 
of Australia Constitution Act as to 
the freedom of inter-State trade.— 
CROTHERS v. SHEIL (1934), 49 C. L. R. 
399.—AUS. 

t vi. —— Motor Car Act, sect. 4.}— 
neal laid an information against 
ay t. under sect. 4 of Motor Car Act, 
1928-1930 (Vict.), alleging that applt. 
was the driver of a motor car which 
was used on a panne highway without 
being registered. Applt. was a carrier 
residing in New South Wales & was 
the owner of a motor truck registored 
In that State, but not registered in 
Victoria. At the time in question 
applt. was using the truck for the pur- 
Rose of carrying goods from a town in 
ew South Wales to Melbourne. 
There were no goods in the truck 
which were being carried from any 
piace in Victoria to any other placo in 

ictoria, & applt. had never used the 
truck save for the purpose of carrying 
eee for hire from places in New 
South Wales to places in Victoria or 
from places in Victoria to places in 
New South Wales :—Held:' sect. 4 
of Motor Car Act did not eee 
sect. 92 of the Constitution, & applt. 
was rightly convicted.—WILLARD v. 
Rawson, [1933] Argus L. R. 209; 7 
AL J. 57; 48 CG L. R. 316.— 


t vil. State Transport 
ordination) Act (N.S.W.}—Held: th 
Ton aes of the State Transport 
Co-ordination) Act do not contravene 
sect. 92 of the Constitution as inter- 
fering with the freedom of {nter-State 
trade, commerce, & intercourre.—R. 
i an ee Cy eo A ae Te 

~L. R. : us L. R. : 
A. L. J. 362.—AUS. 

t vill. -—— Motor Spirtt Vendors Act, 
1933 (Q.).-—-Above Act contravenes 
sect. 92 of the Constitution.—Vacuum 
Or, Co, PROPRIETARY, LTD. v. STATE 
OF QUEENBLAND (1934), 51 C. L. R. 
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of anv State or States within sect. 74 of the 
Commonwealth Constitution so as to render 
an appeal to the Privy Council incompetent 
in the absence of a certificate by the High 
that was so whether or not sect. 92 of 
the Constitution bound the Commonwealth 
as well as 
Cowan, [1932] A. C. 542; 
149; 147 L. T. 321; 48 T. L. R. 664, P. C. 


(1) Consd. James v. Commonwealth of 


Ct. ; 


of New 


of 


Act 2 


108; 40 Argus L. R. 154; 8 ALL. J. 
29.—AUS. 


t ix. —— Dairy Produce Stabilisation 
Act.J—Held : Dairy Produce Stahilisa- 
tion Act of 1933 was not in conflict 
with sect. 92 of the Constitution if 
McArthur vy. Queensland correctly 
stated the law to be that the Common- 
weulth was not) bound by seet. 92, Ro 
that the Dairy Produce Act (Cth.) was 
validly onacted.—-QUEKENSLAND DAIRY 
PRODUCTS STABILISATION BOARD. 
Monro (A. ©.) & Sons Pry., Lip. 
(1937), Q. S. R. 347. -AUS. 

se. Validity of Secret Commissions 


Prohibition Act, 1919, 8. 3.)--Hleld : 
the provisions of the Secret Com- 
missions Prohibition Act, 1919 


(N. S. W.), 8. 3, were not invalid.—— 
R. vw. GaTra, Hr p. MALING (1928), 41 
©. L. R. 539; 2 A. L. J. 330.—AUS. 


gh. Power 6 alter Federal award.\— 
When au sward bas been made by the 
Commonweal! Ct of Conciliation & 
Arbn. parsuan. to Commonwealth 
Coneilation & Aren. Act, 1904-1921, 
the ParHament. of a Siate cannot alter 
the terms of the award, or confer or 
impose on the parties to it rights or 
obligations which are inconelstent, with 
auch terme.—CLYDE ENGINEERING Co., 
LTp. v. CowBurRN, Mertrrers, Lrp. & 
LEVER BROTHERS, LTD. ©. PICKARD 
(1926), 37 C. l. R. 466; [1926] Argus 
L. R. 214.—AUS. 


sk. Federal award ineonsistent with 
State law.j—The Coramonwealth Ct. 
of Conciliation & Arbn. has no juris- 
diction under sect. 51 (xxxv.) to make 
an award inconsistent with a State 
law. The determination of a Wares 
Board empowered by a State Statute 
to fix a minimum rate of wages miay 
be such a law; it depends upon the 
terms of the Statute under which it ix 
made,—AUSTRALIAN BooT TRADE IoM- 
PLOYRES FEDERATION ». WHYBROW & 
Co. (1910), 10 C. L. R. 266.-~ AUS. 


sl. Stute Act repugnant to Common- 
wealth Act——Invalid.J}—On an inferma- 
tion for an offence under sect. 4 of 
Masters & Servants Act, 1992, N.S.W., 
deft. was convicted & fined for neglect- 
ing to fulfil the contract made between 
the informant, hia em'ployer, & himself 
in pursuance of an award, made by the 
Commonwealth Ct. of Conciliation & 
Arbn., which bound both parties & 
required them to perform the contract. 
The very samne conduct by the same 
persons was therefore punishable, but 
somewhat differently, under Common- 
wealth Conciliation & <Arbn. Act, 
1904-1928, & the New South Wales 
Masters & Servants Act, 1902 :--Held: 
the State Act was Invalid, pro tanto, by 
virtue of sect. 109 of the Constitution.— 
Exp. McLi.ax (1930), Argus L. kk. 377; 
4A. L. J. 103; 48 O. L. R. 472.— 
AUS. 

sp. Masters & Servants Act, 1902, 
s. 4.}—Held: sect. 4 of Masters & 
Servants Act, 1902, was inconsistent 
with the provisions of Commonwealth 
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191a. Reform of Legislative Council—Creation of 

electoral college—Validity.|—The legislature 
South 
stitution Act, 1902 (as already amended) by 
1933, 
Amendment (Legislative Council) Act, 1932, 


: ere A RS NE ee = we Oa SA A ay 


Cases 188a—191a. 


individual States.—JAMES  v. 
101 L. J. P. C. 


49, 


Wales amended the Con- 


entitled the Constitution 


Conciliation & Arbn. Acts, 1904-1928, 
& was, to the oxtent of such incon- 
sistency, Invalid.—McKKOHNIE vr. RAY 
(1931), 31 S. RON. S. W. 67; 48 
N.S. W. W.N, 12.-~AUS, 


sr. Slamp = duties — Receipts —- For 
salary of federal officer.|—Tasmantan 
Act (2 Kdw. 7, No. 30), which pre- 
soribes inter alia, that, from Jan. 1, 
1903, there shall be levied in respect 
9) . evory receipt where the sum 
received amounts to £5 & under £50 
~.. & Btuinp duty of 2d. must be 
construed se as not to apply to a 
recolpt given by a federal officer tn 
Tasmania for his salary, such recelpt 
being reqiudred to be given by the 
Commonwealth Jaw & practice regru- 
lating the dept. ta which the officer 
belongs. - D? Eben vt. Proper (1904), 
10. L. KR. 91.--AUS. 


Bt. ---—-- PReconveganece-— By Conunon- 
wealth.j—--The Continonwealth as regis- 
tered proprietor of land which It had 
acquired under Lands Acquisition Act, 
1906, reconveyed the land to the per- 
sons from whom it had been acquired : 
—JTeld: the Oommonwealth waa 
Hable to pay stamp duty under Stamp 
Duties Act, 1898 (N.S.W.).— Com- 
MONWEALTH 1. New Sourn Wars 
(1918), 25 CG. L. Tt. 325.-—-AUS. 


sw. Pill for abolition of Legislative 
Council--~Voling --Vatlidity,)—-~Held : a 
BU for) abolishing the Legislative 
Counell was submitted to the electors 
Within the ancaning of sect. 7A of 
Constitution Act, 1902, if a vote of the 
whole of the clectors upon the Bill was 
taken by the Electoral Commissioner 
on a day fixed by the Logislature not 
earlier than two months after the 
passing of the Bil through both 
Houses > further, the Bil: was approved 
in accordance with sect. 7, if a majority 
of the clectors voting on that day 
signified thelr approval of the BILl.— 
PIDDINGTON v. A.-G. (1955), 33 8. TR. 
De W.317; 50N.8. W. W.N. 108.— 


sz. Companies (Death Duties) Act, 
1901, 8. 10.J—-Sect. 10 of Cos. (death 
duties) Act, 1901, as amended by the 
Stamp Duties (Amendinent) Act, 1931, 
is valid & its Paes are within the 
owers Of the Jegislature of New South 
ulos.—-A.-G. vo. AUSTRALIAN AGRI- 
CULTURAL Co, (1934), 51 N.S. W. WLN, 
197.—AUS. 


sc. Income tax.J—Income Tax Aot, 
1924 (Que.) after making provision 
that the taxable {ncome of a foreign 
co. shall be the amount of the profita 
made by the co. in Queensland, further 
provides by the second paragraph of 
sect. 14 (4) (iv) that "' If such profita 
cannot, tn the opinion of the Comr. be 
otherwise satisfactorily determined, the 
taxable income of the co. may be 
assessed by the Comr. at a sum which 
bears the same proportion to the total 
profits made by the co. as the sales 
made in Queensland bear to the total 
sales made by the co., or, if there are no 





& by Act No. 5 of 1933, entitled the Con- 
_ stitution Further Amendment (Legislative 
Council Elections) Act, 1932. Act No. 2 of 
1933 provided that the members of the 
Legislative Council, instead of being 
nominated by the Governor for life, should 
be elected for a period of twelve years by the 
members of the Legislative Council & the 
Legislative Assembly, voting at sittings of 
the respective houses by secret ballot; also, 
that there should be omitted from the Act 
of 1902, s. 16, which provided for the 
Governor being authorised by the Crown to 
summon the members by an instrument 
under the Great Seal. The Act of 1902 was 
further amended by inserting sect. 174A, 
which provided by sub-sect. (6) that the 
elections should be held & conducted ‘“ as 
may be provided by law,”’ & by adding to 
sect. 7A a sub-sect. (7), which provided that 
where that phrase was used in the Act the 
law might be made as if sect. 7A (requiring a 
referendum) was not in force. The Bill for 
Act 2 of 1983 had been approved upon a 
referendum. Act 5 of 1933 provided for the 
conduct of elections held under Act 2 of 
1933. The Bill, which had been passed by both 


houses when Act 2 of 1933 came into force,. 


was not submitted to a referendum :—Held: 
(1) objections raised by applt. to the validity 
of the Acts were not sustainable as to Act 2 
of 1933; (2) it was competent to the legis- 
lature to make the Ingislative Council 
elective, & to provide a special electoral 
body ; the members of the two houses when 
voting were not exercising the functions of 
members of their respective house; (3) the 
Bill had been duly submitted to the electors 
upon the referendum although no copy of it 
had been put before cach elector, & although 
the electoral comr. had not inserted in the 
notification of the receipt of the writ a copy 
of the Bill, nor any statement annexed to the 
writ; (4) the deletion of sect. 16 of the Act 
of 1902 did not impinge upon any preroga- 
tive, right, or duty of the Crown to summon 
the elected members; as to Act 5 of 1933 
(5), having regard to the provisions of Act 2 
of 1933, it was not required to be submitted 
to a referendum, although it had been passed 
by both houses before Act 2 of 1982 came 
into force.—DoyLe v. A.-G. FOR NEW 
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SoutH WALES, [1934] A. C. 511; 103 L. J. 
s . 121; 151 L. T. 381; 50 T. L. R. 552, 


191b. —-—— Referendum—What amounts to.]— 


DoyvLE v. A.-G. FOR NEw SovutTsH WALES, 
No. 19la, ante. 


191c. —-—— Machinery Act—Intra vires.J—DoyYLE 


vw. A.-G. FOR NEw SoutH WALES, No. 19la, 
ante. 


192a. Bill relating to abolition of Legislative 


Council—Condition precedent to presentation. ] 
—The Constitution Act, 1902, enacted by 
the legislature of New South Wales, was 
amended in 1929 by adding sect. 7a, which 
provided that no Bill for -abolishing the 
Legislative Council should be presented to the 
Governor for His Majesty’s assent until it had 
been approved by a majority of the electors 
voting upon a submission to them made in 
accordance with the section; & that the 
same provision was to apply to a Bill to repeal 
the section. In 1930 both houses of the 
legislature passed two Bills, one to repeal 
sect. 7A & the other to abolish the Legislative 
Council, By Colonial Laws Validity Act, 
1865 (c. 63), 8s. 5, the legislature of the State 
had full power to make laws respecting the 
constitution, powers & prodecure of the 
legislature, provided that the laws should 
have been passed in such ‘‘ manner and form ” 
as might from time to time be required by any 
Act of Parliament, letters patent, Order in 
Council, or colonial law in force in the 
colony :—Held: the whole of sect. 7A of the 
Constitution Act, 1902, was within the com- 
petence of the legislature of the State under 
Solonial Laws Validity Act, 1865 (c. 63), 
s. 5; the provision that Bills of the nature 
stated must be approved by the electors 
before being presented was a provision as to 
‘““manner & form’’ within the proviso; & 
accordingly the Bills could not lawfully be 
presented unless & until they had been 
approved by a majority of the electors 
voting.—A.-G. FoR Nrw SoOuTH WALES v. 
TRETHOWAN, [1932] A. C. 526; 101 L. J. 
P.C. 158; 147 L. T. 265; 48 T. L. R. 514; 
76 Sol. Jo. 511, P. C. 


Annotation :-—Refd. Doyle v, A.-G. for New South Wales, 
£1934) A. C. 511. 








sales, in the same proportion as the 
total revenue derived from Queensland 
bears to the total revenue derived by 
the co,” :+~—Held; the second para, 
of sect. 14 (4) (iv.) did not constitute 
an interference with trade &  com- 
merce among the States of the Com- 
monwealth & did not infringe the pro- 
visions of soct. ¥2 of the Constitution.-— 
AUSTRALIAN SCALE Co., LTD. v. COMR, 
OF TAXES (1935), 53 CC. L. R. 534; 41 
Argus L. R. 353; 3 A. T. D. 171; 9 
A. L. J. 303 (1985) Q. S. R. 159.— 
AUS. 


sf. Bill not reserved-—Emergency.}— 
A potitioner, being the recipient of a 
superannuation allowance from the 
Crown which bad been reduced by the 
Financial Hmergency Acts, 1931, & 
succeeding years, claimed that such 
Acts bad not been validly assented to 
as the Bills should have been reserved 
for the signification of His Majesty's 
pleasure, & that consequently tho 
deductions from his pension were im- 
properly made. Each Bill in question 
had been assented to by His Excellency 
the Lieutenant-Governor, after he had 
declared himself to be satisfied that an 


urgent necessity existed requiring that 
such Bill bo brought into immediate 
operation, & that the Bill was not 
repugnant to the law of England, or 
inconsistent with treaty obligations :— 
Held: under the Australian States 
Constitution Act, 1907 (Imperial), the 
Bills were not required to be reserved, 
& had been properly assented to by 
the Lieutenant-Governor.—BURT _ v. 
Aa Crown, [1935] W. A. L. R. 68.— 


sk. Legislation relating toa assets 
available in bankruptcy.J—When Stato 
legislation invalidates in favour of his 
creditor a disposition by the bkpt. 
which, otherwise, would form part of 
his estate, what it in substance dows 
is to nullify, in tho event of bkpcy., a 
transaction which depends for its 
efiicacy entirely upon State law. The 
State legislation, in other words, with- 
draws from the transaction the support 
of the law lying within the State legis- 
lative power contingently upon an 
adjudication of bkpcy. By doing sa, 
it makes way for the vesting provision 
of the -Federal law to operate upon 
property which, otherwise, would 
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have been alicnated by the bkpt. It 
thus swells the assets which It is the 
policy of the bkpcy. law to make 
available for debts. There is nothing 
in such an enactment prima facie 
repugnant to a general law of bkpcy.— 
PRICE v. PARSONS (1936), 54 C. L. R. 
332; 8 A. B.C. 252; 42 Argus L. R. 
115; 9A. L. J. 421.—AUS. 

sm. Gift Duty Act, 19246 (Q.).J— 
Domicil in a territory constitutes a 
suficicnt connection with that terri- 
tory to enable its legislaturé to impose 
a tax on personal property situated 
outside the territory of persons 80 
domiciled. Consequently sect. 3 of the 
Gift Duty Act of 1926 (Q.) is a valid 
exercise of the powers of the Qucens- 
land Parliament.—STamps Compr. (Q.) 
v. COUNSELL (1937), 57 C. L. R. 248 ; 
ae L. R. 420; 11 A.L. J. 239.—- 

sp. Dried Fruits dct, 1928 (Vict.), 
8. 18,.}—Held; this sect. was not ultra 
vires aS imposing a duty of excise 
contrary to sect. 90 of the Constitu- 
tlon.—HARTLEY t. WALSH (1937), 57 
C.L. R. 372; 43 Argus L. R. 480; 11 
A. L. J. 147.—AUS. 


(1932), 48 T. L. R. 652; James v. Common- 


197. Add. Annotations :—Refd. Croft v. Dunphy 
wealth of Australia, [1936] 2 All KE. R. 1449. | 





PART II. SECT. 8, SUB-SECT. 4.—C, 


sj. Samoa_ Act, 1921—Valid.}— 
TaGALOA . INSPECTOR OF POLICR, 
FuaTaGaA wv. INSPECTOR OF POLICE, 
(1927) N. Z. L. R. 883.—N. Z. 


sn. Divorce d&: Afatrimonial Causes 
Amendment Act, 1930, s. 3—Jntra 
vires. }—Subject to the limitations im- 
osed by the Legislature of Great 
ritain, the New Zealand Legislature 
enjoys cofnplete independence & mav 
legislate as it pleases; & Divorce & 
Matrimonial Causes Amendment Act, 
1930, 8. 3, being for the peace, order, 
& good government of the country, & 
not being repugnant to any statute 
law relating to New Zealand by the 
Imperial Logislature, or ambiguous so 
as to permit the rules of tuternational 
law to prevail, ia intra vires the New 
Zealand Legislature. <A wife petition- 
ing under that statute for a divorce 
from her husband, who was nevor 
resident or domiciled in Nev Zealand : 
—Held: ontitled to a decree nisi.— 
Wort v. Wort, [193811 %. Z Le. RR. 
1109.—N.Z. 


sp. Power to legislate for mandated 
territory of Western Samou.|—Held: 
New Zealand had been constituted the 
mandatory Power of Western Samoa, 
& the Samoa Act, 1921, was a valid exer- 
cise of jurisdiction effectively conferred 
on the legislature of New Zealand by 
Order in Council of His Mujesty the 
king, made in pursuance of tho 
Foreign Jurisdiction Act, 1890, not- 
withstanding the limits of jurisdiction 
prescribed by the New Zealand Con- 
stitution Act, 1922.—TAGALOA v. IN- 
SPECTOR OF POLICK, FUATAGA v. IN- 
SPECTOR OF POLICE, [1927] N. Z L. R. 
883.—-N.Z. 


sr. Mandated territory—Samoa Act, 
921, 8 45.)—Sect. 45 of Samon Act, 
1921, is intra vires the New Zcalund 
Legislature because by the mandate 
New Zealand has full & exclusive power 
of administration & legislation over 
Samoa, subject only to the terms of the 
mandate. Therefore, the Parliament 
of New Zealand may delegate al! or 
any of its powers to the Governor- 
General in Council.—NELSON v. BRaAIS- 
BY (No. 2), [1934] N. Z L. R. 559; 
G. L. R. 433.—N.2Z. 


PART II. SECT. 3, SUB-SECT. 4.—D. 
hi, —— Distribution of divt- 
dends.J—The tax  f{mposed upon 
financial cos. by Transvaal Provincial 
Ordinance 8 of 1923, 8. 3, of one 
shilling for each pound of dividend 
distributed after a certain date, is a 
direct tax intra vires the Provincial 
Council under South Africa Act, 
8 85 (1).—JOHANNESBURG CONSOLI- 
DATED INVEATMENT Co., LTD. v. 
TRANSVAAL PROVINCIAL ADMINISTRA- 
TION, [1925] App. I). 477.—S. AF. 

h il, Itecetpt of premiums. ] 
——-The tax imposed by Tax Ordinance 
of 1923 (Transvaal) upon insurance 
cos., 0 premiums received, fs a direct. 
tax intra vires the Provincial Council 
under South Africa Act, 8. 85 (1).— 
INLAND REVENUE COMR. ¥. ROYAL 
EXCHANGE ASSURANCE Co., [1925] App. 
D. 223.—S. AF. 


h iff. Control of trading licences.] 
——-Held: Transvaal Provincial Ordl- 
nance 12 of ‘1926 was ultra vires the 

vincial Council.—RELOOMAL v. RR- 
CEIVER OF REVENUE, [1927] App. D. 
401 -—S. AF. 

k i. Proclamation of local areas. | 
~_ Natal Provincial Ordinance 7 of 
1923, which confers on the Administra- 
tor power to proclaim local areas & 

rovides for the election of committees 
function therein, such committees 
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being established with the sole object 
of carrying out Public Health Act 36 
of 1919, & not of creating any form of 
local self-government, is ultra vires the 
Provisional Council under South Africa 
Act, 8. 85 (6).—l1s81PiInco HEALTH Com- 
MITTER v. JADWAT, [1926] App. D. 113. 
—S§. AF, 

k fi. —— Municipal franchise.}— 
Ord. 19. 1924, 8. 13 (1) :—Zleld : intra 
vires.—ABRAHAM v. DURBAN COoRPN. 
(1926), 47 N. lL. R. 356.—S. AF. 


k iii. enrolment of burgesses.}-— 
Held: Natal Ordinance 19 of 1924, 
8. 13 (1), was intra vires the Provincial 
Council.— ABRAHAM v, DURBAN CORPN,, 
(1927) App. D. 444.—S. AF. 

k iv. Qualification of attorneys. ] 
—The proviso to R. S. C., Ord. 32, 
r. 47, as originally framed in 1909 
provided that any person admitted as 
an attorney by virtue of qualifications 
acquired by him elsewhere than in 
South Africa should not be entitled to 
practise as an advocate until he had 
served under articles in Natal for at 
least 18 months. In 1923 the words 
** Province of Natal,’’ were substituted 
for “ South Africa ”’ by a rule framed 
by Judge-President & Judges of Natal 
Provincial Division : -— Feld: the 
amending rule was not ultra rires as 
being repugnant to sect. 115 of South 
Africa Act. — INCORPORATED Law 
SOCIETY OF NATAL vt. VAN AARDT, 
[1930] N. L. R. 69; affd., [1930] App. 
D. 385.-—-S. AF. : 

sk. Rhodesiu 











Taraiton of non-resi- 


dents carrying on business within 
territory | Vier the power conferred 
upon the leeislature of Southern 


Rhodesia by thi Order in Council of 
1898, s. 35, It is dates virea for that. 
legislature to ievy 2 tax upon income 
aceruing to a non-re-ident from a 
source pot within the cerritory, where 
such non-resident. carries on business 
Within the territory.—RAODESIA Lys, 
»y, COoMR. OF 'PFaxka, [1925) App. D. 


438.- -S. AF 
sl. Transkeian Territories -—- Im- 
migration of Asialics.}—lMHeldi: Pro- 


clamation 261 of 1904 was ultra virer.— 
R. uv. BARMANIA, [1927] App. D. 537.— 
S. AF. 

sm. Qualifications of volers--- Powers 
of Union Parliament.)-—-The powers of 
the Union ParHament to prescribe the 
qualifications of voters are derived 
from sect. 35 of the South Africa Act 
& are strictly limited by the provisions 
of that sect. By that sect. the Union 
Parliament, a8 usually constituted, is 
vested with plenary powers of making 
laws dealing with that subject-matter 
except in the cases mentioned in the 
two sub-sects. These exceptions only 
arise where the new law would have 
the effect of disqualifying a person on 
the ground of race or colour only.-—- 
R. v. NDOBE, [1930] App. D. 484.— 
S. AF. 

sp. Status of Provincial Councils. |— 
Tho status of Provincial Councils under 
the South Africa Act {4 aualogous to 
that of the Canadian Provincial Legis- 
latures. ... The fact that under the 
South Africa Act Provincial statutes 
may be overriden by a Union statute 
does not make the Provincial Councils 
subordinate legislatures to the Union 
Parliament. Within tho scope of 
their authority their powers are as 
slenary as those of the Dominion 

rovincial legislatures.— WILLIAMS v. 
JOHANNESBURG MUNICIPALITY, (1915} 
T. P. D. 106.—S. AF. 

sr. Provincial legislation-—Presump- 
tion of validity.}—Where an Ordinance 


passed by a Provincial Council is not, 
patently invalid & its invalidity Is 
not in , the ct. will assume it to 
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199. Add. Annotation :—-Refd. Bhagchand Dag- 
dusa Grujrathi v. Secretary of State for India 
in Council (1927), 43 T. L. R. 617. 


ry 





be valid.—JOHANNESBURG MUNICI- 
PALITY v. MASEROWITZ, [1914] T. P. D. 
439.—S. AF. 


st. Proof of.J}—The statutory 
law of one Province is a matter of 
fuct & not of law in the cts. situated 
in another Province, & when material 
must bo alleged & proved as fact. 
Semble : the production of a copy of a 
statute of one Provinee would be suffi- 
cient proof thereof in the cts. situated 
in another Provinee.—ISMAIL — v. 
SKRADLING, [1911] T. PP. De. 428.— 
S. AF. 

SV. Krtent of nowers.J)--The 
power of regulation of horse-racing & 
betting conferred by Act of Parllament 
or a Provincial Council does not em- 
power the Council to prohibit betting 
in a partial but most substantial 
iInanner, ¢.y. by making betting other- 
wise than by a totalisator a criminal 
offence.— Rk. vo. WILLIAMS, [1914] App. 
LD. 460.--S. AF. 

BW. -— oo J Sect. 114 of Ord. 9 
of 1912, which gives power to a io ha 
trate to state a case where a bye-law 
or regulation is in question, is ultra 
vires of tho Transvaal Provincial 
Couneil as conferred by sect. 85 of 
South Afriea Act, 1909.-— GERMISTON 
MUNICIPALIDS v. ANOKHRN & DP1KEL, 
(1913) TL B.D. 134,--S. AF. 

SZ. ~ -----,]--Seets. 88, 90, 91 of 
Ord. 9 (Transvaal) of 191%, 50 far as 
they rolate to evcle dealers, are ultra 
tires the Provineial Connell of the 
Transvaal under seeta 8&5 (1), 89 of 
the South Africa Act, as that Act 
confers no power on Provincial Councils 
to regulate trade. A power to con- 
tro] local trade, commerce or fndustries 
is not a necessary or ineldental function 
of local government.-~ MASUROWITZ v. 
JONANNESBURG TOWN COUNCIL, [L914] 
W.L. DD. 139.8. AF. 

sb. ---—,}-—Sub-sects. 32, 
35 of sect. 38 of Ord. 9 of 1912, cm- 
power municipal councils to make 
bye-laws for regulating, cpanel rh & 
licensing the use of motor cars, within 
the municipality & for licensing & 
regulating private vehicles :—Zl/eld: 
(1) the sub-sects. were ultra vires tho 
Provincial Council; (2) the municipal 
councll in making such bye-laws was 
entitled to charge a fee for such cence. 
—-WILLIAMS v, JOHANNESBURG MUNI- 
CIPALITY, [1915] I. VP. D. 362.—S. AF. 

sd. ---— ----~.]-—-Held : the provi- 
sions of an Ordinance relating to the 
disqualification for the frunchise of 
persons of non-Kuropean origin were 
intra vire, & the fact that the effect 
wus to discriminate between one race 
& another did not alfect its validity. 
~~ ABRAHAM ¥. DURBAN CORPN., [1927] 
App. D. 444.--S. AF. 

sf. Mandated Verriloru of — South- 
West cifrica Liability for Protectorate 
Loans.) —~Assuiming that prior to the 
Treaty of Versailles the Protectorate 
of German South-West Africa was @& 
juristic entity separate from tho 
German Reich & that that entity was 
liable in respect of Protectorate loans 
raised under the German Act of May 14%, 
1908, the Mandated erritory of South- 
West Africa is not the same juristio 
entity, & is consequently not liable in 
respect of such loans.--VEKEIN FUR 
SCHUTZGEBINISANLEINEN =F, Ve U. 
CONRADIE, N. O., (19387) A. D. 113.— 
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so. Croun grants.j}-- Crown Grants 
Act, XV. of 1895, which cnacte that 
grants by the Crown of estates unknown 
to the law are not invalid, is not ultra 
vires the Indian leglslature.—SkcRE- 


Cases 200a—208. 


200a. Appointment — What constitutes.] — A.-G. 


200b. 


FOR ONTARIO v. A.-G. FOR CANADA, No. 181a, 


ante. 

Rights of existing judge—On constitu- 
tion of new court.|—Judicature Act, 1919, of 
Alberta, s. 6, requires for its working the 
appointment of two Chief Justices, one of the 
bie Div., & the other of the Trial Div., 
of the Supreme Ct., & the fact that before 
the passing of the Act the Chief Justice was 
Ohief Justice of the Supreme Ct. did not 
necessarily entitle him to be, or to be 
appointed, Chief Justice of the Appellate 
Div., & his non-appointment to that office 
did not constitute an infringement of any 
legal right to which he was entitled.—Scorr 
- a FOR CANADA (1923), 40 T. L. R. 6, 





205a. Right to hold office for life--Members of 


Board of Review under Australian Income 
Tax Assessment Acts, 1922-25—Common- 
wealth of Australia Constitution Act, 1900, 
ss. 71, 72.|—An Act of the Commonwealth 
Parliament should not be held to infringe the 
Constitution of Australia unless it is clear 
beyond reasonable doubt that it does so. 


ENGLISH AND HmuprreE Diacest SUPPLEMENT. 


In that view, the Board of Review created by 
sect. 41 of the Federal Income Tax Assess- 
ment Act, 1922-1925, to review the decisions 
of the Comr. of Taxation, & whose members 
are to hold office for seven years, is not a ct. 
exercising the judicial power of the Common- 
wealth within sect. 71 of the Constitution of 
Australia, but is an administrative tribunal. 
Although it became unnecessary so to decide, 
the Judicial Committee desired to make it 
quite clear that, as at present advised, they 
were not prepared to assent to the view that 
it was competent, either with or without 
legislation of the Federal Parliament, to 
appoint justices of the High Ct., or of the 
otber cts. created under sect. 71 of the 
Constitution, with other than a life tenure of 
their office, subject to the power of removal 
contained in sect. 72.—SHELL Co. oF 
AUSTRALIA, LTD. v. FEDERAL CoMR. OF 
TAXATION, [1931] A. C. 275; 100 L. J. P. C. 
55; 144 L. T. 421; 47 T. L. R. 115, P. C. 


Annotation :—Consd. Martineau (O.) & Sons, Ltd. v. Montreal 
(City), [1932] A. C. 113. 


208. Add. Annotation:—Refd. Palmer v. Crone, 


[1927] 1 K. B. 804. 


TARY OF STATE FOR INDIA v. RAJA 
PARTHASARATHY AFPA Rao (1926), 
I. L. R. 49 Mad. 349.—IND. 


sn. Z'aration.}—-Held: Income Tax 
Act, 8. 67, was not ulira vires.—Dr. 
R. N. StnGHa v. SECRETARY OF Stat: 
FOR INDIA IN CouNoIL (1927), I. L. FR. 
5 Ran. 825.—IND. 

sq. Acts of local Legislatures—I¢xrtent 
of operation.j—'he United Provinces 

. of Wards, like the Acts of man 
other local Legislatures dealing wit 
the local Ct. of Wards, has no effect 
beyond the Jurisdiction of its own 
Legislature. Civil Procedure Code 
(Act V. of 1908) gives a local Act 
local validity & special procedure 
validity in its own sphere. No local 
Legislature can prescribe procedure for 
any ct. beyond its territorial juris- 
diction, & any Act passed by a local 
Legislature for ita own cts. cannot be 
enforced beyond those territories.— 
CHIHATTOO LAL MISSKER v. NARAINDAS 
BAlLJNATH PRASAD (1928), I. I. RB. 
56 Cale. 704.—IND. 

sr. Bengal Criminal Law Amendment 
Act, 1930—Validity.J}—The Bengal 
Criminal Law Amendment Act, 1930, 
does not contravene the Government 
of India Act, 1915 (ce. 61).—JITEN- 
DRANATH GHOSH v. CHIEF SECRETARY 
TO BENGAL GOVERNMENT, [1932] 
I. L. R, 60 Calo. 364.—IND. 
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o i. Powers of puie conferred on 
master by Province-—Ultra — vires.j-— 
Judges are to be appointed by the 
Governor-General in Council, under 
sect. 96 of the B. N. A., & a Provincial 
statute conferring upon a master the 
powers of a aude s therefore ultra 
vires. —COLONIAL LOAN & INVESTMENT 
Co. v. Grapy (1915), 24 D. L. R. 176; 
8 Alta. L. R. 496.—CAN. 

o if. ——— Who is “ judge ’’—Not 
master.}—A master is not a judge so 
as to require appointment by the 
Governor-General in Council within 
sect. 96 of B. N.A. Act.—POotson IRON 
WORKS v. MUNNS (1915), 24 D. L. R. 
18.—-CAN. 


o tii. ——— Not judge of Surrogate 
Court.J—Judges of Surrogate Cts. are 
not within sect. 96 of B. N. A. Act, 
& may therefore be appointed by the 
Provincial atures.— RIMMER v, 
ONNON (1921), 60 D. L. BR. 637.— 


Whether presumed—Com- 











© iv. 


missioner with judicial powers.}—To 
eppoint @ comr. under Mining Act 
(Ont.), 8. 123, & then invest him with 
powers exercisable by a superior ct., 
as that term is to be understood in 
B.N.A. Act, is to enable the provincial 
authority in effect to uppoint a judge 
of a superior ct., which is beyond ite 
power; & it could not be presumed 
that the Governor-General had given 
the provincial appointee a patent. 
dosignating him a judge of a superior 
ct.— Re MCLEAN GOLD MINES, LTD. v. 
A.-G., [1923] 1 D. L. nh. 10 ’ o4 O. L. R. 
573.—-CAN. 





Oo Vv. .}—CoOLONIAL Loan & 
INVESTMENT Co. v. GRADY (1915), 24 
D. L. R. 176; POLSON IRON WORKS v. 
Munns (1915), 24 D. L. R. 183; Rim- 
MER v. HLANNON (1921), 60 D. L. Qh. 
637.—CAN. 





o vi, Judges of Superior Court— 
Board of Publie Utility Cummissioners. ] 
—The Board of Public Utility Comrs. 
established under Public Utilities Act, 
1923, is not a ect. within sect. 96 of 
B. N. A. Act. lt is an administra- 
tive, not a judicial, body, even though 
it may have quasi-judicial duties to 

erform.—BOARD OF PUBLIO UTILITY 
JOMRS, vt. MODEL DAIRIES, [1936] 3 
W. W. R. 601; (1937) 1 D. L. R. 95; 
68 Cun. ©. C. 1483 6 FL L. J. (Can.) 
2238,---CAN. 

at. Remuneration — Restrictions on.] 
—Held: Judges Act, R. 8. C. 1906, 
a. 34, has no application to the re- 
munoration of a judge whose appoint- 
ment to perform the duty or service 
was made before the enactment of that 
sect.— Ite JUDGES ACT, [1923] 2 D. L. R. 
604; 52 0. L. R. 105.—CAN., 
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sw. Canada— Districtcourt. Except 
as to mattera for which particular 
statutory directions provide other- 
wise, a district ct. has jurisdiction 
over porsons & property throughout 
the province & may entertain an action 
irrespective of where within the pro- 
vince the cause of action arose, the 
property, is situated, or defta. reside.— 

OLAR AERATED WATER WORKS vv. 
WINNIKOFF, [1921] 3 W. W. R. 370; 
ae D. L. R. 4 3; 17 Alta. L. R, 150.— 


sx. -—— ---When a district 
ct. action is not commenced in the ct. 
of that district in which deft. or one 
of defts., dwells or carries on business, 
the ot. has now no jurisdiction unless 
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the action is one with respect to which 
the District Courts Act or some par- 
ticular statutory direction provides 
otherwise, or unless deft. by his con- 
duct has submitted to the juriadiction. 
—KULYK v. KLEIN, [1929] 4 D. L. R. 
159; 2 W. W. R. 334; 24 Alta. L. R. 
200.—CAN. 


8b. ——— Exchequer Court.}— Ex- 
chequer Ct. Act, s. 22 (c), means that 
where the subject-matter of the action 
primarily, but not incidentally, con- 
cerns a patent of invention, trade- 
mark or copyright, the ct. may grant 
any appropriate remedy known to the 
common law or equity. — McCRACKEN vw. 
WATSON, [1932] Ex. C. R. 83.—CAN. 

sc. ——--, | —CREAMETTE Co. Vv. 
Famous Foops, LTp., (1933}] Ex. O. R. 
200.—CAN. 


sf, —— -}—Exchequer Ct. in 
a civil action bas no jurisdiction to 
try the issue raised by pleading 
the Dominion Food & Drugs Act.— 
CREAMETTE Co. v. FaMous Foobs, LTD., 
[1933] Ex. C. hk. 200.—CAN. 


nz. Prince Edward Island.)—The vt. 
of last resort in Prince Edward Island 
is the Supreme Ct. in that province.— 
KELLY v. SULLIVAN (1876), 1 8. C. R. 
1.—CAN. 

sl. Northern Ireland — Power to 
make order against ‘“ neighhouring 
counties ’’—-Limited to counties in 
Northern Ireland.}—Under Grand Jury 
(Ireland) Act, 1836, 8. 140, the 
expression ‘‘ neighbouring counties ”’ 
must be taken to mean “‘ neighbouring 
counties ’’ in Northern Ireland. The 
jurisdictions respectively set up by 
Govt. of Ireland Act, 1920, are mutually 
independent & exclusive of each other 
within the respective areas.— PLUMB & 
ORR v. FERMANAGH COUNTY COUNCIL, 
{1923] 21. R. 54.—IR. 

sm. High Court of Australia— Pro- 
ceedings involving the interpretation & 
application of Commonweaith of Aus-. 
fralia Constitution Act, 8. 92.)—The 
question of the validity of determina- 
tions made pursuant to the Dried 
Fruits Acts fixing the quantity of dried 
fruita which might be marketed within 
the Commonwealth raises an issue 
directly involving the pity Sart 
& application of s. 92 of the Constitu- 
tion, & the question of the validity 
of acquisitions of dried fruits pursuant 
to those Acta, also, raises an issue 
directly involving the interpretation of 
the Constitution, & an action raising 
those questiong is, therefore, within the 








216a. Exchequer 


Court — Revenue  bonds.] — 
Sect. 30 (d) of Exchequer Ct. Act of Canada, 
which provides that that ct. shall have 
original jurisdiction ‘‘in all other actions & 
suits of a civil nature... in which the 
Crown is pltf. or petitioner,’ should be read, 
in view of the preceding sub-sects., as con- 
fined to actions & suits in relation to some 
subject-matter in regard to which legislation 
is within the competence of the Dominion. 
So read the provision is intra vires under 
B. N. A. Act, 1867 (c. 3), 5s. 101, & gives 
the Exchequer Ct. jurisdiction in an action 
by the Crown upon a bond entered into 
pursuant to the Inland Revenue Act of 
Canada upon the withdrawal of goods from 
a bonded warehouse for the purpose of export. 
—CONSOLIDATED DISTILLERIES, Lrp. v. QR., 
(1933] A. C. 508; 102 L. J. P. C. 66; 149 
L. T. 318; 49 T. L. R. 506, P. C. 


228a. ——— Appeal by local government against 


acquittal — Power to review facts.] — The 
Indian Code of Criminal Procedure, which 
provides (inter alia) that an appeal by 
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public ! 


Cases 216a—2280. 


prosecutor lies from any order of acquittal 
passed by any ct. other than a High Ot., & 
that such an appeal (the trial not being by 
jury) will lie upon a matter of fact, contains 
no indication of any limitation or restriction 
on the High Ct. in the exercise of its powers 
as an appellate tribunal. The High Ct. has, 
under the Code, full power to review at large 
the evidence on which the order of acquittal 
was founded & to reach, if it think fit, the 
conclusion that on that evidence the order 
of acquittal should be reversed.—Si1E0 
SWARUP v. KING-EMprRror (1934), 61 T. L. R. 
10; 78 Sol. Jo. 600, P. C. 


228b. -——— To increase sentence.]-——CHUNRBIDYA v. 


R. (1934), 78 Sol. Jo. 897. 


228c. Suit against sovereign prince.] .-PItf. claimed 


damages in regard to certain contracts under 
which he was to supply sleepers for applt. 
railway. lis suit was filed against the 
Baroda State Railway through its manager 
& engineer-in-chiet. Deft. pleaded that the 
suit was not filed against the proper party, as 
the railway was owned by Tl.M. The Gaekwar 
of Baroda, a sovereign prince, & was man- 


a local governnient through the 





original jurisdiction of the High Ct. 
conferred by Judiciary Act, 1903-1926, 
8. 30.--JAMES ©». THE STATE OF SOUTIT 
AUATRNALIA (1927), 40 C. L. R. 1.— 
A 





sn. To make order refused by 
court of co-ordinate jurisdiction. )|— 
JONES v. JONES (1928), 40 C. L. R. 
315; [1928) V. L. R. 112; [1928] 
Argus L. R. 45.—AUS. 

50, Proceedings between residents 
of different States—One plaintiff & 
defendant resident in same State,}-— 
An action instituted {In the High Ct. 
in which there is on each side of the 
record a resident of the same State who 
is Anecessary party to the action ir not 
a matter between residents of different 
States within the Constitution, 8. 75, 
& the High Ct. has no jurisdiction to 
entertain {t.—WaTson & GODFREY v, 
CAMERON (1928), 40 C. L. It. 446; 
[1928] Argus L. R. 44.—-AUS. 


sp. Actions between States— 
Relating to boundaries. }—'The boundary 
between two States having been fixed 
by an Imperial Act of Parliament 
before federation :—Held: the High 
Ct. had perearetion by sect. 75 of the 
Constitution to entertain an action by 
one of these States against the other 
seeking a declaration that certain land 
adjoining that boundary & in the de 
facto occupation of the other State 
formed part of the territory of tho 
former State.—SourH AUSTRALIA v. 
VICTORIA (1911), 12 C. L. R. 667: on 
appeal, [1914] A. C. 283, P. C.—AUS. 
sY. Tort—Actlion by Common- 
wealth against State.|\—Held: the High 
Ct. haa jurisdiction to entertain an 
action for a tort brought by the 
Commonwealth against a State with- 
out the consent of that State.-—- 
COMMONWEALTH v. NEW SOUTH WALES 
(1923), 32 C. L. R. 200.—-AUS. 
at. No right of appeal from 
Central Court of New tinea. }— 
Sect. 1038 of Mining Ordinance, 1922- 
1926 (N.G.), as inserted by sect. 18 
of Mining Ordinance (No. 2), 1926, 
provides that on the hearing of an 
appeal from the Warden’s Ct. to the 
Central Ct. “the Central Ct. may 
make an order reversiug or varying 
the decision of the Warden’s Ct., or 
dis the appeal, & all such orders 
shall be final & conclusive on the 
parties ”:—Held > by the whole ct., 
as such orders are “ final & conclu- 
ae leave to appea) therefrom to the 
bh Ct. cannot be granted under 
sect. 24 of the Judiciary Ordinance, 
1921-1927 ({N, G.).—Epre CREEK 














ee SyMers (1929), 43 C. L. RR. 53. 





SV. Principles anpplied.|—In an 
action for libo] in the Supreme Ct. of 
New South Wales a eorilet had been 
given for deft. which, oun appeal by 
pitf. had as to one count been set 
aside & a new trial ordered. Deft. 
applied to the Suprefme Ct., under 
rule 2 of the Order in Council of 
Apr. 2, 199, for loave to appeal to 
the Privy Conneil, but leave was 
refused *---fivid: leave to appeal to 
the High Ct “eur the order of the 
Supreme Ct. droeting a new trial 
should be refused.---SMITH’S WEEKLY 
PURLISHING Co, 1, MYERSON (1924), 
34 C. La. R. 141.—AUS, 


sw. ——- .}--Speelal leave to 
appeal in cases involving less than the 
appealable amount will not be granted 
by the High Ct. as of course, but the 
conditions laid down by the Privy 
Council will be considered.-— NORTON 
vo. TAYLOR (1905), 2 C. J. RR. 291. — 
AUS. 








By. ——.J—The High Ct. has 
no jurisdiction to entertain a appli- 
cation by way of appeal for a new 
trial after a verdict of a jury in an 
action in the upreine Ct. of a State 
exercising federal jurisdiction.---Com- 
MONWEALTH v. BRISBANE MILLING Co. 
(1916), 21 0. L. RR. 559.—AUS. 


BZ. ~——,.J-—The jurisdiction 
conferred by Lands Clauses Consoll- 
dation Act, 1881 (8. A.), 8s, 5-10, is 
conferred, vot upon tir Supreme Ct., 
but upon a judge of the Supreme Ct. 
as a persona designata with a right cof 
appeal to the Full Ct. of the Supreme 
Ct. & therefore, a decision of a judge 
exercising the jurisdiction so conferred 
is not a judgment of ve Supreme Ct. 
within sect. 73 of the Constitution 
from which an appeal will He as of 
right to the High Ct.—-MACDONAL)D v. 
Souru AUSTRALIA RY. Comps. (1911), 
120. L. R. 221.—-AUS. 


sb. ——.]—Convietion quashed 
by Supreme Ct. Speciul leave to 
appeal granted, & motion to rescind 
special leave refused, notwithstanding 
that accused was no longer in custody. 
—A.-G. FoR New Sovran Walks v. 
JACKSON (1908), 3 C, L. It. 430.— 
AUS. 


sd. .}--The High Ct. haa 
jurisdiction to entertain an appeal 
from the Supreme Ct. of a State in a 
case of peas corqus.—A.-G. FOR 
COMMONWEALTH v. AH SHEUNG (1906), 
4C. L. R. 949.—AUS. 
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228 ii, -—-- ---—-— ‘* Suit for land.” |-— 
HLATIMEHAT ETASSANALLY 0. NDOLIEE 
DINaHAW ((1927), I. L. R. 51 Bom, 
516.—IND. 


o i. -—---- At Caleutta—To direct 
appellant to Privy Council to provide 
funds to enable anrinor to be represented. }— 
The High Ct. in net entitied after the 
final admission of a Privy Couneil 
appeal to make an order directing applt. 
In the Privy Council cuae to put tho 
guardian of the ounor resp. fn funds 
to have the case argued on behalf of the 
minor before the Judicial Committee. --— 
BIR BrkRAM KIsUORM MANIKYA v, ALI 
ae (1927), I. L. aR. 35 Cule. 758.-- 


o fl, ——-- Sllahabad.)--The fnherent 
powers of the Suprome Ct. of Calcutta 
were not conferred on the Allahabad 
High Ot. by the Indlan High Courts 
Act, 1861.--MANANT SHANTANAND GIR 
v. MAHANT BABSUDEVANAND GIR (1930), 
I. lL. R. 52 Al. O10.---DND, 


sp. Jurisdiction of Supreme Court of 
Bengal -- Limitation to British subjects-— 
Who are.) ~ Sect. 14 of 13 Geo. 8, c. 63, 
contines the jurisdictiun of the Supreme 
Ct. beveond the limita of Calcutta to 
British subjects. In the early statotos 
relating to India, the words “ British 
subject ’? mean a subject of the King 
of British birth.—Re  PHANINDRA- 
CHANDRA SeT (4930), T. tL. a. 58 Cale. 
919.- 7 IND. 


sr. Foreign courts ~What included.) 
—Jn the contemplation of the general 
law of British India there are only two 
kinds of ets.-—British Indian Cts = & 
Foreign Ots.---& whatever is not au 
British Indian Ct. Is a Toreign Ct. 
Therefore, quoad the cts, of British 
India, the ets. of foreign countries, 
tritish Colonies, & assigned tracts like 
Secunderabad stand upon an equal 
footing as Foreign Cts.—SKOCUNDEBRA- 
BAD OFFICIAL RECEIVER uv. LAKHIT- 
MINAREYANA (1930), I. L. Tt. 54 Mad. 
727.— IND. 


sw. Civil courts in Rurma---hz- 
elusive jurisdiction over civil rights.J— 
The Civil Cts. as constituted by law in 
Burma lone are vested with juris 
diction to determine disputes respecting 
Civil rights us cts. of law, & will remain so 
vested unless and until then jurisdiction 
is abrogated by a statutory enactinent 
aaead 4 av authority duly constituted 
n that behalf.——U PYINNYA THIHA v. 
U ae (1935), I. L. A. 13 Man. 648. 


Cases 228c—234c. 


aged by his Govt The trial judge recorded 
the admission by pltf. that the railway was 
neither a statutory railway nor a co. railway, 
but was owned & managed by the Gackwar 
of Baroda, whom the pltf. had declined to 
make a deft. He made a decree in pltf.’s 
favour as he held that the railway was a 
corpn. within the Civil Procedure Code, 1908, 
& could be sued in its own name through the 
_head of the railway department. PIltf. 
died before appeal & the present resps. were 
his heirs & representatives. On appeal the 
High Ct. came to the same conclusion & 
held that deft. railway was a corpn. of which 
the Gaekwar was the owner, & the owner of 
the corpn. carried on business under an 
assumed name & the suit therefore could be 
instituted against that assumed name with- 
out infringing the provisions of sect. 86 of the 
Civil Procedure Code :—Held: there was 
no evidence to support the finding that the 
railway was a legal entity or a corpn. though 
its owner was one person, the Gaekwar, & 
not several persons, & it was not capable of 
being sued as a corpn. Two notifications by 
the Gaekwar, No. 77 dated Apr. 16, 1922, 
No. 92 dated June 17, 1922, afforded no 
evidence that the Gackwar intended to make 
the railway administration a legal entity, or 
to establish it as a corpn. The suit was in 
fact, though not in form, a suit against the 
Gaekwar, & if the judgiients of the cts. in 
India were allowed to stand they would 
have far-reaching results & might have the 
effect of nullifying the provisions of sects. 86 
& 87 of the Civil Procedure Code, 1908, 
allowing suits to be instituted against a 
sovereign prince, but only with the consent 
of the Governor-General, which had not been 
obtained. The provisions of those sections 
were statutory & imperative & could not be 
waived by the Gackwar as suggested. The 
Gaekwar of Baroda was a ruling prince within 
the meaning of sects. 86 & 87 of the Indian 
Civil Procedure Code, 1908, & the suit was 
not maintainable in the cts. of British India 
as no certificate permitting the bringimg of 
the suit had been obtained under sect. 86 (1) 
of the Code & could not have been obtained 
as none of the conditions laid down in 
sect. 86 (2) (a), (b) & (c) were applicable in 
this case,—GAEKWAR BARODA STATI RAIL- 
Way v. Vilar HTaAbrb-UL Haq (19358), oe 
lL. J. P. 6.46; 159 L. T. 2914; 54 T. L. 
618; $2 Sol. Jo. 892, PL. Cc. 


234a. Court of civil judge of Secunderabad— 


Limitation of action.|—Applt. sued resps. in 
the ect. of the civil judge at Secunderabad to 
recover money lent to a deceased relative. 
Both the borrower & the alleged surety 
& their representatives were residents in 
l1yderabad, in which the civil judge’s ct. had 
no jurisdiction. If the suit had been brought 
in the Nizam’s ct. at Hyderabad, it would 
have been barred by Stat. Limitations, but, 
in the Secunderabad ct. foreign residence 
could be claimed by way of exemption from 
limitation. J udgment of the Resident at 
Hyderabad dismissing the suit affirmed, no 
part of the cause of action having arisen 
within the local limits of the ct. of the civil 
judge at Secunderabad.—Rar BAHADUR 
BANSILAL ABIRCHAND v. GHULAN MAHBUB 
Kuan (1925), 42 T. L. R. 5, P. C. 


& ' 
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234b Bechuanaland Protectorate — Magistrates’ 


234c. 


68 


Court—Limited to criminal matters.}—By a 
roclamation issued in 1891 pursuant to 
oreign Jurisdiction Act, 1890 (c. 37), 

Magistrates’ & other cts. were established in 

the Bechuanaland Protectorate. By clause 8 

the jurisdiction of the cts. was not to extend 

to any matter in which natives only were 
concerned, unless exercise of the jurisdiction 
was necessary in the interests of peace, or for 
the prevention or punishment of acts of 
violence. By clause 9 where jurisdiction was 
exercised the decision was to follow the laws 
& customs of the natives concerned, unless 
those laws & customs were incompatible with 
peace, order, & good government. Three 
natives were parties to an armed & mur- 
derous attack upon their tribal chief. As 
punishment the chief, after consulting & 
with the approval of his native council, 
caused their houses to be burnt. The action 
of the chief was in accordance with the 
custom of the tribe in the case of an armed 
rebellion. Two of the natives were convicted 
by a Magistrate of attempted murder, & 
sentenced to imprisonment; the sentences 
were reduced, as the houses of the accused 
had been burnt. Subsequently the three 
natives brought civil suits in the Magistrates’ 
ct. against the chief for damages in respect 
of the house burning, & the chief counter- 
claimed :—Held: the ct. had no jurisdiction 


in the civil suits having regard to clause 8 of 


the proclamation, as the matter was one in 
which natives only were concerned, & there 
was no evidence of the probability of any 
further breach of the peace or acts of violence. 

Semble: the custom of house burning, 
above referred to, was incompatible with 
peace, order, & good government within the 
meaning of clause 9.—KHAMA v. RATSHOSA, 
[1931] A. C. 784; 100 L. J. P. C. 229; 145 
L. T. 657, P. C. 


Lagos—District Court—Jurisdiction of com- 
missioner—Validity of order of Chief Justice.] 
—Applt. was charged in the District Ct. of 
Lagos (a) with forging a Govt. tender, & 
(6) with fraudulently uttering the forged 
tender, contrary to sects. 467 & 468 of the 
Criminal Code Ordinance. [le was _ tried 
summarily before a police magistrate, who on 
Mar. 20, 1933, found him guilty on both 
charges & sentenced him to nine months’ 
imprisonment with hard labour in respect 
of the first charge & to six months’ imprison- 
ment with hard labour in respect of the 
second charge, the sentences to run concur- 
rently. Sect. 45 of the Supreme Ct. 
Ordinance gave every comr. in criminal 
matters jurisdiction for summary frial where 
a person was charged with an offence punish- 
able by imprisonment not exceeding six 
months, & where any person was charged 
with an offence punishable upon summary 
conviction, & where any person was charged 
with an offence which, if proved, could be 
adequately punished with imprisonment for 
not more than six months. Sect. 46 gave 
power to the Chief Justice by special order to 
authorise an increased jurisdiction to be 
exercised by a comr., & to revoke such special 
order, but no such revocation should prejudice 
the issue of a new special order to the same 





commissioner. By an order dated Feb. 24, 
1928, purporting to be made under sect. 46 
the Chief Justice authorised all police magis- 
trates & comrs. to inflict punishment of 
imprisonment for a term not exceeding twelve 
months :—Held: sect. 46 of the Supreme 
Ct. Ordinance empowered the Chief Justice to 
make a special order, to be exercised by a 
comrs., but did not empower him to make a 
general order in the terms of the order of 
Feb. 24, 1928, increasing the criminal juris- 
diction of all police magistrates indis- 
criminately ; consequently the decision of the 
police magistrate to try the case summarily 
under the discretion given to him by the third 
para. of sect. 45, as purporting to be extended 
by the order of Feb. 24, 1928, & the sentence 
of nine months’ imprisonment in respect of 
the first charge were unjustified. —AKERELE 
(DAVID EVARISTO) v. R., [1934] A. C. 523; 


Part IIl.—Laws 


238a. Rule of English law as to parliamentary 


control of revenue—Application in New 
Zealand.|—It is a principle of the British 
constitution, inherited in the constitution of 
New Zealand, that no money can be taken 
out of the Gonsolidated Fund into which the 
revenues of the State have been paid, except 
under a distinct authorisation by Parliament 
itself; a payment made without chat 
authority is illegal & ulira vires, & the ineney, 
if 16 can be traced, can be recovered by thc 
Govt. 

An agreement made in 1913 provided 
(inter alia) that the Minister of Railways of 
New Zealand, representing the Crown, should 
pay to applts. £7,500 when applts. granted a 
lease to B. & Co. The making of the agree- 
ment had been authorised by an Act of 1912, 
Which empowered the Minister, without 
further appropriation, to pay to applts. out 
of the Public Works Fund such sum as might 
be payable in accordance with the agreement. 
Owing to an alteration in the scheme to 
which the agreement related, the Minister 
did not require applts. to grant the lease, & 
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ling a 


243. Add. 


Cases 234c— 243. 


103 L. J. P. C. 91; 151 L. T. 580; 30 Cox, 
C. C. 174, P. C. 


284d. Gold Coast—Paramount Chief’s Tribunal— 


Appeal—Conditions precedent.]|—-Having re- 
gard to sect. 77 (2) of Native Administration 
Ordinance of the Gold Coast Colony, there is 
no jurisdiction to hear an appeal from a 
Paramount Chief’s Tribunal unless before 
leave to appeal was granted the taxed costs 
of the hearing have been paid in money, or 
& sum sutlicient to satisfy them has been 
deposited in ct.; the Appellate ct. cannot 
Waive compliance with the above statutory 
requirements. Appeal dismissed._—OHUENB 
Moors v. AKESSEH TAYER, [1935] A. C. 72: 
104 L. J. P. C. 38; 152 L. T. 241, P.C. 


234e. Eastern Africa—Court of Appeal—Appeal 


from—Conditions precedent. }—Bracta CzE0z0- 
WiczKA uv. Markus, [1985] W. N. 127; 80 
L. Jo. 77; 180 L. T. Jo. 118, P. C. 


of the Colonies. 


it was not granted. Nevertheless the £7,500 
was paid by the Minister of Railways to 
applts. in 1914 out of a vote included in the 
Public Works Schedule ta the Appropriation 
Act for the year, & the Controller & Auditor- 
General passed the sum as being 80 payable : 
—Held: as the lease had not been granted 
the payment of the £7,506 was not authorised 
by the Act of 1912, & it was recoverable by 
the Govt. & could be deducted trom a larger 
sum admittedly due to applts.—AUCKLAND 
HARBOUR Boarp v. it., [1024] A.C. 318 3 08 
L. J. P. C. 126; 180 L. Tb. 621, PLC. 


Annotations :~—-Refd. A.-G.o. GS. & W. Ry. of Treland, [1925] 


C. 754; North Charterland Exploration Co. (1910) 


v. I. (1930), 99 L, J. Ch, 483. 
241. Add. Annotation :-—Consd. Arseculeratne v, 


Perera, [1928] A. C. 173. 


942. Add Annotations :--Refd. A.-G. for Alberta 


vy. Oook, [1926] A. C. 4443 Salvescen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A.C. G41. 


Annotation :—Refd. Abeyesekera  v. 
Jayatilake, [1942] A. ©. 260. 
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239 i. Introduction of English law by 
colonial statute.}—The custom whereby, 
when imarine insurance was cffected 
through a broker, the broker & not the 
assurcd was liable to the underwriter 
for the premium, while the underwriter 
was directly responsible to the assured 
for the loss, was not so firmly estab- 
lished as part of the law of Mngland in 
1792 that it was to be deemed to have 
been introduced Into Upper Canada by 
32 Geo, 3, c. 1.—O’KEEFE & LYNCH OF 
CANADA, LTD. v. TORONTO INSURANCE 
& VeEsse, AGENcy, LTD., [1926] 4 
Cane R. 477; 59 Of. L. R. 235.— 





239 ii. -/—The rule in Shellcy’s 
Case is not part of the law of Alberta, 
since it was not “ applicable ’ within 
North-West ‘Territorities Act, 1884, 
to the Territories.— Re Simpson ESTATE 
(Alta.), [1927] 4 D. L. R. 817; [1927] 
3 W. W. R. 534.—CAN.. 


239 fli, ——.J—Held: the English 
common law, aa it was established on 
July 15, 1870, was introduced into the 


North-West Territories by Statute of 
Canada, 1886, c. 25, 5. 3, & the saine 
wae neither expressly nor by implica- 
tion altered or amended, in its applica- 
tion to riparian rights, by any subse- 
guent Canadian  legislation.— Fars 
u. 1. (1929) ex. C. Lt. 1f4. on appeal, 
[1932] S.C. R. 783 1D. L. RR. 421.--- 
CAN 





239 Iv. .}—Tue provislons of 
Land ‘Titles Act, KR. 8S. 8., 1930, re- 
specting leases do not apply to pre- 
mises situated in a national park 
subject to Saskatchewan Natural 
Resources Act, 1930. In the absence 
of any other Saskatchewan statute 
dealing with said leases the Jaw 
applicable thereto is the law of FEng- 
land a8 iutroduced by North-West 
Territories Act.—CHERRY v, SMITH, 
[1933] 1 W. W. RR. 205.—CAN. 

sa. Legal d equitable estutes-- British 
India.j—Tnere is no dixtinction be- 
tween legal & equitable estates in 
Vritish Te aac lacs ert RAY 
CHANDHURI v. HENDRANATI 
BANERJI (1931), I. L. R. 59 Cale, 
781.—IND. 
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k i. Inapplicabliity to specified 
communily.J--In order te show that 
the Kuglish law on its introduction to 
India In 1726 was inapplicable to a 
porte? community, it is not enough 

Oo prove that tho community had, 

ror to that date, been governed by a 
aw differing from [ugtlicsh law. What 
inust be shown fs that tho Jongiish law 
fs bused on or presupposes social or 
political conditions peculiar to the 
country of its origin & it ts impossible 
or inexpedient to apply the provisions 
of it,to the community in question.--- 
In the Gonds of Ezrau (1930), 
I. L. R. 58 Cale. 761.-~ IND. 

k ii. -—— Common law not engrafted 
on local stlatutes.}—In India, where 
there are definite statutes enacted, 
they have to be followed. The rules 
of the cormmon law Of iengland, or the 
legal maxims embodying — certain 
judielal principles, however wholesome 
they may be, cunnot be engrafted upon 
the Indian Vena! Code.-—EMPEROR § v. 
JOTI PRASAD GUPTA (1031) LL. L. 2. 53 
All. 642.--IND. 

34* 





Cases 248a—281a. 


248a. 





Mode of cession.|—-In 1813 the sove- 
reignty of the island of Malta passed to the 
British Crown, & in 1921 letters patent were 
issued by His Majesty establishing in Malta a 
legislature to deal with local matters. Subse- 
quently, in July, 1936, the Malta (Letters 
Patent) Act was passed, providing that the 
letters patent of 1921 should have effect as 
if there were thereby reserved to His Majesty 
full power to revoke or amend any or 
all of their provisions by any further letters 
patent. In 1936, the letters patent of 1921 
were revoked by letters patent of Aug. 12, 
1936, & art. 15 thereof empowered the 
governor to make laws for the peace, order 
& good govt. of Malta. Resp. imported into 
Malta certain articles of the value of 38. 9d. 
suitable for use in connection with Corona- 
tion festivities, & under haa ee paid a duty 
on these articles exacted by the first applt., a 
collector of customs, under the Temporary 
Additional Duties Ordinance, 1936 (No. 27 
of 1936), enacted by the governor of Malta 
under the powers conferred on him by the 
letters patent of Aug. 12, 1936. Resp. 


instituted proceedings against the first applt. | 


& the governor (the second applt.) for the 
refund of the duty so paid, contending that 
there was no power in the Crown on that 
date to confer on the governor the power 
of making laws in the exercise of which 
Ordinance No. 27 was made & promulgated 
by him. The contention c* resp. was founded 
on the proposition that the prerogative of the 
Crown so to legislate for the govt. of a 
possession was restricted to cases where the 
possession was acquired cither by conquest 
or by cession, the meaning of the word 
cession’? being restricted so as to exclude 
a voluntary cession by the general consent 
of the people, &, further, that, whenever 
responsible govt. was conceded by the Crown 
to a colony or possession, the royal preroga- 
tive to legislate by letters patent or orders 
in council came to an end, unless a special 
reservation had been made in the grant :—- 
Held: (1) there was no authority for the 
division of ceded territories into two classes, 
those acquired by an action of cession from 
some sovereign power & those ceded by the 
general consent of the people. The Crown 
had no prerogative right to legislate in the 
case of settlements, but the principle which 
excluded settlements from the royal preroga- 
tive had no application to cases where there 
had been a cession in the popular sense, 
whether with or without the assent of the 
inhabitants, & there was no valid ground for 
the distinction suggested between the case 
of Malta & other cases of cession ; (2) there 
was no valid ground, either on principle or 
on authority, for holding that the royal 
prerogative bad been so far extinguished 
when the letters patent were issued in 1921 
that, after they were revoked, the preroga- 
tive did not exist. The right of the Crown 
to legislate in relation to local matters was 
doubtless suspended while the letters patent 
were in foree, but there was nothing in the 
instrument granting the powers to preclude 
the exercise of the royal prerogative as soon 
as the letters patent in that respect ceased 
to be in force.—SAMMUT v. STRICKLAND, 
[1938] A.C. 678; [19388] 3 All EK. R.693; 107 
l. J. P. C. 105; 159 L. T. 442; 54 -T. L. R. 
1080; 82 Sol. Jo. 778, P. C. 
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250. Add. Annotation :—Distd. Performing Right 
Soolety, Ltd. v. Bray U. D. O., [1980] A. C. 


251. Add. Annotation :—Refd. Khoo Hooi Leong 
v. Khoo Chong Yeok, [1930] A. C. 346. 
Revenue laws.|—-When a foreign colony 
becomes a British colony the British laws of 
revenue immediately attach.—THE FRIEND- 

SHIP (1814), 1 Dods. 378; 165 BH. R. 1346. 


268. Add. Annotation :—Refd. Berthiaume  »v. 
Dastous (1929), 45 T. L. R. 607. 


265a. Recognition of existing proprietary rights— 
Effect of proclamation.}—After a sovereign 
State has acquired territory, either by consent, 
or by cession under treaty, or by the occupa- 
tion of territory theretofore unoccupied by a 
recognised ruler, or otherwise, an inhabitant 
of the territory can enforce in the municipal 
cts. only such proprietary rights as the 
Sovereign has conferred or recognised. Even 
if a treaty of cession stipulates that certain 
inhabitants shall enjoy certain rights that 
gives them no right which they can so en- 
force. The meaning of a general statement 
in @ proclamation that existing rights will be 
recognised is that the Govt. will recognise 
such rights as upon investigation it finds 
existed. The Govt. does not thereby re- 
nounce its right to recognise only such titles 
as it considers should be recognised, nor 
confer upon the municipa] cts. any power 
to adjudicate in the matter. °- 

Applts. brought a suit for a declaration 
that they were proprietors of certain lands 
situated within territory which in 1860 had 
been ceded to the British Govt. under a 
treaty :—Held: upon the facte, & applying 
the above principles, the suit failed.— 
VAJESINGJI JORAVARSINGJL v. SECRETARY OF 
STATE FoR INpDIA (1924), L. RK. 51 Ind. App. 
357, P. C, 

270. Add the following para. :— 

There is no authority for saying that the 
Roman-Dutch law of Holland, which was 
in force in Ceylon at the date of its conquest 
by the British, & has not since been abro- 
gated, empowered the subject to sue the 
Government. Since the conquest a very 
extensive practice of suing the Crown has 
sprung up & been recognised by the legis- 
lature :—Held; therefore, such suits are now 
incorporated into the law of the land. 
Further, where the Crown is pltf. & defts. 
sue in reconvention, the ct. is not bound to 
give separate judgments, but may set off 
the amount awarded to defts. against that 
awarded to the Crown, & give judgment for 
the balance.—HETTINEWAGE SIMAN APPU 
v. QUEEN’S ADVOCATE (1884), 9 App. Cas. 
671, P. C. 

2718. ——.}—_WIJEYEWARDENE wv. JAYA- 
WARDENE (1924), 04 L. J. P.O. 44 5 9132 L. T. 
1613; 69 Sol. Jo. 793. 


er ——.]—By Art. 1884 of the 
Code Civil, the law prevailing in Mauritius, 
it is provided that Les Mditres et lee Com- 
mettants [sont responsables] du dommage causé 
par leurs domestiques et. préposés dans les 
fonctions auxquelles ils les ont employés :— 
Held: in order to make the Commeittant 
responsible for damages-occasioned by the 
negligence of the Préposé, it is necessary to 
establish that the Préposé was acting sous 
les ordres, sous la direction et la surveillance 





262a. 





281a. 
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du Commettant.—-SERANDAT v. SaissE (1866), 
L. R. 1 P. C. 152; 3 Moo. P. C. C. N.S. 
534; 34 L. J. P. C. 35; 12 Jur. N.S. 301; 
14 W. R. 487; 16 E. R. 202, P. C. 


983a. Lagos—Validity of native custom.]—If the 


occupier of a dwelling in one of the native 
compounds at Epetedo, Lagos, asserts a right 
therein inconsistent with the lawful rights 
of the chief, the chief is entitled by native 
law & custom to evict not only the offending 
occupier but also those of his relatives who 
have supported or sided with him against the 
chief. The custom, thus limited as to the 
relatives liable to be evicted, is not repugnant 
to natural justice, equity & good conscience 
go as to be one from which judicial sanction 
must be withheld. The Judicial Committee 
were not prepared, without further argument, 
to uphold the custom so far as it was stated 
to include a right to evict all the relatives ; 
that extension was not necessary for the 
decision of the case. A chief should not 
proceed to eviction without obtaining from 
the ct. a declaration of forfeiture ; if he does 
so he will be required very strictly to justify 
his conduct if it i: called in question in sub- 
sequent proceedings.—IDEWU INASA v, SAKA- 
RIYAWO OsHop!, [1934] A. C. 99; 103 L. J. 
P.C.9; 150 L. T. 188; 50 T. L. R. 168, P. C. 


Annotation :—Refd. Sakariyawo Oshodi v. Brimah Lalogun 
& eget dn Nigerian Mortgage & Trust Co., [1936] 2 All 
E. R. 1632. 


284a. Native custom originally barbarous—Recog- 


nition by court on modification.}—(1) The 
Governor of Nigeria, purporting to act under 
the Deposed Chiefs Removal Ordinance, 


| 


Vol. XVII.—Dependencies. Cases 28la—297. 


290. 


293. 


ordered applt. to leave a specified ares, & , 297. 


tation to another place in the Colony. 
Applt applied to tho Supreme Ct. of Nigeria 
for a writ of habeas corpus, contending 
(a) that he was not a native chief; (b) that 
he had not been deposed ; (c) there was no 
native law or custom which required him 
to leave the area, & consequently the con- 
ditions did not exist entitling the Governor 
to make the orders:—the powers of the 
Governor under the Ordinance were purely 
exccutive & it was the duty of the ct. to 
investigate the questions raised by applt.’s 
contentions & to come to a judicial decision 
thereon. 

(2) The Governor can make a deportation 
order under sect. 2 (2) of the Ordinance 
without previous proceedings before a magis- 
trate. 

(3) A native custom which originally was 
barbarous, & therefore one to which a ct. 
could not give effect, may have become 
recognised by the native community in a 
milder & acceptable form without losing its 
essential character of custom, but the et. 
cannot itself transform a barbarous custom 
into a milder one.-—KsSHUGBAYL ELEKo v, 
NIGERIA GOVERNMENT (ADMINISTERING 
OFFIcER), [1981] A. C. 662; 100 L. J. P. C. 
152; 145 L. T. 297, P. C. 


Add. Annotation :-——Refd. Nadan v. R., [1926] 
A. C, 482. 


Add. Annotation :—Dista. Performing Right 
Society, Ltd. v. Bray U. 2). C., (1980) A. OC. 
377. 


Before this case add ‘t See, now, Statute of 


PART III, SECT. 1, SUB-SECT. 2.—C. 


284 = ii. New Guinea.|—The 
moaning & effect of the provision in 
sect. 16 of Laws Repeal & Adopting 
Ordinance 1921-1933 (N.G.) that 
‘“‘the principles & rules of cornmon law 
& equity that were in force in England 
on ‘ May 9, 1921’ shall be in force in 
the Territory” of Now Guinea, dis- 
cussed.—BooTs v. BOOTH (1925), 52 





CG. LL. R. 1; 41 Argus L. R. 183; 8 
A. L. J. 460.—AUS. 
284 ill. —— Married women.}-— 





The capacity of a married woman in the 
Territory of New Guinea to acquire & 
enjoy property is not limited as at 
common law prior to Married Women’s 
Property <Acts.—BooTH v. BOOTH 
(1925), 53 C. L. R. 1; 41 Argus L. R. 
183; 8A. L. J. 460.—AUS. 


PART III. SECT. 2, SUB-SECT. 1.—A. 

hi, Mode of exclusion — Subject- 
mutter covered by colonial legislation. }— 
lhe provisions, relating tofraudulent & 
preferential assignments, of Assign- 
ments Act, 1907, repealed in 1921, 
re-enacted in 1922, & consolidated in 
Fraudulent Preferences Act, R. 8. A. 
1922, constituted a complete code upon 
the subject which had the effect of 
excluding Stat. 13 Eliz. o. 5, 8.3, as to 
&® penal action.—CoNNORS vo. HGLI, 
[1924]2 D. LR. 59; 1 W.W. R. 1050; 
20 Alta. L. R. 205.—CAN. 


PART III. SECT. 2, SUB-SECT. 1.—B. 


a {D. 462) 1. Administrator——A nt- 
—Court of Probate Act, 1857, 8. 73 
—Applicable in New Zealand.|—Ct. of 
Probate Act, 1857 (c. 77), 8. 73, is, 
mutatis mutandis, force in New 
Zealand, & is equally applicable to 
real estate as to personal estate.— 
Hunter, HoONnTER 


v. HUNTER & 
HUNTER, {19332) N. Z. L. R. 911.—N.Z. 


upon his failing to comply ordered his depu- | 


Menem Mane me wr wees 





gg (p. 462) 4. Crown sutls Act, 1855.) 
—-Crown Suits Act, 1855, is not in 
force In Saskatchewan.---R. (A.-G. For 
SASKATCHISWAN) @ MEILICKI (NO, 2), 
[L938] 2 W. W. 2. 97.-- CAN. 

} (p. 463) i. Eramination v 
petitioner— Hvidence Amendment Act, 
1&69.]—Sect. 43 of Divorce & Matri- 
monial Causes Act, 1857, was, semble, 
completely superseded & covered by 
Evidence Amendment Act, 1469; &, 
in any event, is not in force in Alberta 
since it ig in direct conflict with sect. 8 
of Alberta Evidence Act, Rh. S. A., 
1922, c. 87.—EMENY v. EMENY (Alta.), 
(1029) 1 bD. L. RR. 253; [1929] 3 
Le R. 577; 24 Alta. L. R. 303.— 
CAN. 


p (p. 463) 1. Expropriation—-Land 
Clauses Act, 1845—-Not applicable in 
Ontario. }—Re Mayo o. ToRON'ro CITY, 
(1929) 3 D. L. RK. 890; 64 0. L. R. 
139.—CAN. 

r (p. 463). Notapnplicable to New 
South Wales.}—REID +, FITZGERALD 
(1931), 48 N. S. W. W. N. 25.—AUS, 

s(p. 463) 1. —-— Applicable to British 
Columbia.J—14 Geo. 3, c. 78, is, 
think, in foree in this Province 
(CLEMENT, J.).—LAIDLAW v. CROW’S 
Nest Ry. (1909), 14 B. C. RR. 169; 
affd., 42 S. C. R. 355.—CAN. 


w (p. 463) {. Forfeiture Act, 1870 (c. 
23)—Not applicable to Saskutchewan. )— 
Re NoBLE (Sask.), (1927] 1 W. W. R. 
938.—-CAN. 

g (p. 463) 1, -——— Applicable to New 
Brunswick.}—9 Anne, C. 1, as 
amended by 5 & 6 Will. 4, c. 41, 8.1, 
is in forces in New Brunswick.—LeE 
Branc v. THOMAS (1932), 5 M. P. R. 
401.—CAN. 

g (p. 463) Wi. So ase ee in 
Manitoba.}— WINDSOR HOTEL Us 
SILVERMAN, [1934] 3 W. W. R. 249; 
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Westminster, 1931! (c. 4), 8. 4.” 





11935) D. L. R. 616; 62C.C. C. 247.— 
CAN. 


§ (p. 463) til. Wabeas Corpus ich & 
Bill of leights---Not applicable to British 
India.}---Neithor the Habeas Corpus 
Act. nor the Bill of Rights forms part 
of the law of Britith India.—Jitmn- 
DRANATH GOSH v. CHIEF SECRETARY 
TO BENGAL GOVT, (1932), 1. L. it. 60 
Cal. 364.— IND. 


i (p. 463) 1. Insurance-- Life Assur- 
ance Act, 1TT4~—Not applicable in 
Suskatchewan.)—Held : impliedly re- 
penaled by the Saskatchewan Insurance 
Act as enacted in 1915 & ro-enacted 
{In 1924-1025.—Crown Bakrry, Lrp. 
vw PREPERRED ACCIDE. © Insc. Oo. 
OF New York, (1933! 2 W. W. RR. 
$3; 4D. L. R. 117.—CAN. 


t (p. 463) 1, -—-- Not app'cable to New 
South Wales.}---HAZELWOOR v. WEB- 
BER Wee 52 0. L. Wk. 268: 35 
S.KR.N.S. W. 140; 52N. 95. W. WN, 
53; 41 Argua L. R. 76; 8A. L. J, 
345.—AUS. 

dd (p. 463) 1.- Apportionment 
Act, 1870.J—Held; not in force in 


Saskatchewan.---UGLuUM », TORKKLAON, 
bare 3 W.W. R26; 4D. L. R. 1022. 





00 (p. 463) f. ——- Applicable to 
Alberta.)---The “ prohibited degrees of 
roam dae | or affinity "’ referred to 
in 5 & & Will. 4, c. 54, are those set 
out in Archbishop LParker’sa Table of 
1563, which is printed in the Book of 
Common Prayer of the Church of 
England, & this Act fs In force in 
Alberta, except in so fur as sald table 
is altered by R. S. C., 1927, ce 127.--—- 
Re SripuerR & Mackin (Alta.), (1929) 
4D,L.R.478; 2W. W. R. 645.—OAN, 

000 (p. 463) il. ——— —— Applicable 
to Alberta.}—5 & 6 Will. 4, c. 54, ta in 
force in Manitoba..—-DErJaRDIN  v. 





Cases 307—345a. 


807. Add. Annotation :—Consd. 
- (Foreign), Ltd. (1982), 48 T. L. R. 526. 


810a. Moneylenders Act, 1927 (c. 21)—-Not applic- 
able in Straits Settlements.J—A moneylender 
carrying on business in the Straits Settle- 
ments sued there on a promissory note & 
ost-dated cheque given in respect of a loan. 

eft. pleaded that the suit could not be 
maintained, as there was no note or memo- 
randum in writing of the contract in accord- 
ance with English Moneylenders Act, 1927 

he contended that that sect. 
applied by virtue of sect. 5 (1) of Ordinance 
No. 111 (Civil Law) of the Colony :—Held : 
the defence failed, because no question arose 
in the suit ‘‘ with respect to mercantile 
law ’’ so as to make English law apply under 
the terms of the Ordinance.—SHaAIk SAHIED 
BIN ABDULLAH BAJERAI v. SOCKALINGHAM 


(c. 21), 8. 63 


Re Vocalion 


Annotation :-—Refd. 
{1934] 1 K. B. 17 


315a. —-— Limitation Act, 1623 (c. 16)—Extends 
to India.|—Eastr INDIA Co. v. ODITCHURN 
(1850), 7 Moo. P. C. 0. 85; 5 Moo. Ind. App. 
43; 14 Jur. 258; 13 E. R. 811, P.C. 


Annotation :—Folld. Ruckmaboye v. Mottichund (1853), 
8 Moo. P. C. C. 4. 


815b. S. P. RUCKMABOYE v. LULLOOBHOY Mor- 
TICHUND (1853), 8 Moo. P. C. C. 4; 5 Moo. 
Ind. App. 234; 22 L. T. 0. S. 203; 14 BE. R. 


2, F,.0. 





CHETTIAR, [1933] A. GC. 342; 
111; 149 L. T. 26, P. C. 
_ natepand Navalchand v. McMullan, 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


102 L. J. P. C. 


316. Add. Annotation :—Distd. Shaik Sahied Bin 
Abdullah Bajerai v. Sockalingam Chettiar, 
[1933] A. C. 342. 

324. After this case add :— 

.J—See, now, Statute of Westminster, 

1931 (c. 4), s. 3. 


Part IV.—--Ecclesiastical Law. 


825. Add. Annotation :—Refd. Re Colonial Bishop- | 345a, Canada—United Church of Canada—-Decision 


pics Fund, 1841, [1935] Ch. 148. 
327. Add. Annotation :—Refd. Re Colonia] Bishop- 
rics Fund, 1841, [1935] Ch. 148. 
387. Add. Annotation :—Refd. Re Colonial Bishop- 
rics Fund, 1841, [1935] Ci.. 148. 


After this case add :— 








ante. 





a ee 





DEJARDIN, [1932] 2 W. W. RR. 237.— 
CAN. 


qa (p. 464) f. Set-off.}-—Statutes 
of Set-off, 1729 & 1735, are still in 
force in New Zealand.—BvusMiLu vw. 
MELVILLE, [1934] N. Z L. RR. Supp. 
211; GL. R. 809.—N.Z. 

r (p. 464) i. Judicature Acts— 
Rules under—Not applicable in On- 
tario.}-—The effect of rule 2 of the rules 
of 1913 is to make those rules a com- 
plete code of procedure, either by 
special provisions or by analogy, & the 
practice in England no longer obtains 
in Ontario.—Krmr v. BEATYIE, [1929] 
IDL. hh. 55; 63 0. L. ht. 176.—CAN, 


r(p. 464) if. Procedure in forma 
pauperis-——11 Hen. 7, ¢. 12---Applicable 
in British Coluwmbta.}—BLAaNnp v. 
AGNEW, [19382] 3 W. W. R. 222: 4 
D L. RR. 464; 46 B.C. RR. 230.—CAN. 


r (p. 464) 
The statute of 11 Hen. 7, c. 12, entit 
‘* A mean to help & speed poor persons 
in their suits,’”® is in force in British 
Coluinbia.— BLAND v, AGNEW (NO. 3), 
[11933] 3 W. W. R. 88; 4D. L. 1. 756; 
47 B.C. RR. 7.-——-CAN. 

t (p. 464) 1. Real Estate Charges Act, 
1867 (¢. 69), 8s. 2—Applicable to 
Saskatchewan. )—he MavcDOuGALL, 
(1927 8 D. L. R. 464; [1927) 1 

° W. R. 612; 21 Sask. das R. 397.— 
CAN. 

ee (p. 464) i. —— —— Application 
in Canada.)—Held: tho question of 
limitation of Liability was governed 
by Merchant Shipping Act, 1894, & 
not by the Canada Shipping Act, since 
the Colonial Laws Validity Act had 
not been abrogated by British North 
America Act & the Statute of West- 
miuster, has no retroactive effect.— 
CANADA STEAMSHIP LINES, LTD. v. 
EnamLE CHARLAND, LTp., [1933] Ex. 
O. R. 147.—CAN. 














Mis ee -|— 


Application of Colonial Bishoprics & 
Fund, 1841.]—Sce CHARITIES, 


not to enter union—Subsequent decision to 
enter in accordance with provincial legisla- 
tion—-Invalid.]—By an Act to come into 

force on June 10, 1925, the Dominion legis- ° 
lature incorporated the United Church of 
Canada so as to give effect to an agreed basis 


of union between the Presbyterian, Methodist, 


Solicitors Act, 1860, 5. 28, is in force in 
Saskatchewan & must be given full 
offect in matters of practice & pro- 
cedure in the cts. thereof. Under its 
provisions, the ct. has power, in any 
proceedings, to make a charging order 
in favour of a solr., with respect to hia 
taxed costs, against any property re- 
covered through his instrumentality ; 
& the churge may be granted not only 
upon the interest in the preserved 
property of those by whorn the solr. 
was employed but also upon the 
interests of others interested in the 
preserved property who get tho benefit 
of its preservation, even though they 
were not parties to the action.— 
BLOOMAERT v. DUNLop, [1930] 1 
W. W. KR. 270; 2D. L. R. 30; 24 
Ss. L. Rh. 261.—CAN. 

mm (p. 464) i. —— Applicable to 
Albcrta.j}-—-LAMB wv. LAMB, [1925] 4 
Nn. ae 520; [1925] 3 W. W. Rh. 397. 

b (p. 465) i. Applicable to 
India.J\—The above Act cxtends to 
India, & applies to Hindoos & Mahome- 
dans as well as Europeans, in civil 
actions in the Supreme Ct.—RUCKMa- 
BoYn wv. LULLOOBHOY MOTTICHUND 
(1853), 5 Moo. Ind. App. 234.—IND. 


e (p. 465) I.» Mercantile Law 
Amendment Act, 1856, s. 14—-Applic- 
able in Saskatchewan. )—IMPERIAL BANK 
or CANADA v. Kuszxs, [1932] 3 W. W. 
R. 186.—CAN. 


PART III. SECT. 2, SUB-SECT. 2. 


hh {. Previously tn force in 
another Province.}—Where a statutory 
provision had been in force in another 
province before its enactment in this 
pro it will be presumed to have 

cen adopted with the construction 
placed upon it by the cts. of that 
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& Congregational Churches throughout 

No. 981d, Canada. The congregations of the uniting 
Churches were to become congregations of 

gg (p. 464) 1. —— Charging order.J— province.—Re WINNIPEG SADDLERY 


Co., LTn., [1934] 3 W. W. R. 1; 42 
Man. L. R. 448.—CAN. 


hh ii. -)—The inter- 
pretation put by the cts. of another 
province on a statute of that province 
which was afterwards introduced into 
Manitoba should be followed by the 
Cts. of Manitoba.-—BROADBENT  v. 
1600 CLUB OF SOUTHERN MAnrrosBa, 
{1935} 1 W. W. R. 353: 2 - L. : 
$02; on appeal, [1935] 2 W. W. RR. 539; 
2D... 2. 227; 43 Man. L. R. 221.— 


CAN. 

kki. Provincial statute taken from 
Imperial Slatute.J—In interpreting a 
tuxing provision taken by the Iegisla- 
ture of Ontario from an Imperial 
statutory provision a8 amended, but 
without previous legislative history in 
Ontario, it is not permissible to con- 
sider the evolution of the Imperial 
provision or decisions based thcreon.— 
A.-G. FOR ONTARIO v. PERRY, [1934] 
A.C. 477; 51 T. L. R. 1; 78 Sol. Jo. 
488, P. C.—CAN. : 


PART IV. 


s i. - Requisites of conversion to 
Winduism.}—1n the Indian Suc 
ce3sion Act (XXXIX. of 1925), the 
term ‘‘ Hindu is used in a theolugical, 
as distinguished from a national or 
racial sense. <A person of non-Hindu 
origin can become a Hindu by con- 
version. Mombership of a caste is 
not a necessary pre-requisite for being 
&@ Hindu. It is a question of fact in 
each case whether a given person is a 
Hindu or not. A European does not 
become a Hindu merely because he 
orofesses a theoretical allegiance to the 

indu faith, or is an ardent admirer & 
advocate of Hinduism, & its practices ; 
but if he resides long in India, abdicates 
his religion by a clear act of renuncia- 
tion, & adopts Hinduism by under- 
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the United Church, & their property was to 
vest therein. By sect. 10, Reena if any 
congregation voted at a meeting held within 
six months before June 10, 1925, not to enter 
the union it was not to be affected by the 
Act, &, by sect. 4 (c), it was to be deemed 
not to have become a member of the United 
Church. The legislature of Nova Scotia had 
passed an Act, to come into force upon the 
United Church being incorporated, enacting 
that property of uniting congregations in the 
Province should vest in the United Church. 
Sect. 8 (a) provided that if a congregation, 
at a meeting held within six months after 
the incorporation, voted not to enter the 
union its property was not to be affected, 
but that if the congregation decided later to 
enter the union the Act was to apply to it 
& its property. A Presbyterian congrega- 
tion in Nova Scotia voted at a meeting held 
within six months before June 10, 1925, not 
to concur in the union, but at a meeting held 
within six months after thut date voted to 
enter the United Church :—Held: as by the 
Dominion Act w!.ich incorporated the United 
Church of Canada the effect of the earlier 
vote was that the congregation was not a 
constituent member of that body, it could 
not by virtue of Provincial legislation become 
a member, nor could its property vest upon 
the footing that it was so; further, that the 
later vote could not be treated as a decision 
to apply to the United Church for admission, 
with the effect that, if the application was 


ee oe ee ee 
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Cases 345a—349. 


acceded to, its property vested therein under 
s. 8 (a). The earlier vote, however, did not 
necessarily for ever debar the congregation 
from entering the United Church, as the 
Dominion Act recognised that a non-con- 
curring congregation might become a member 
at a later time, though the Dominion legis- 
lature at present had not provided means 
whereby a later union could be effected.— 
St. Luke’s PRESBYTERIAN CONGREGATION 
OF SALTSPRINGS TRUSTEES v. CAMERON, 
[1980] A. C. 673; 99 L. J. P. C. 206; 148 
lL. T. 6O!, P.C. 


For ‘' No. 825, anle”’ read :— 

It is the undoubted prerogative of the 
Crown to receive appeals in all Colonial 
causes, &% by 25 Hen. 8, c. 19 (by which 
the mode of appeal to the Crown in Eecle- 
siastical causes is directed), it is by sect. 4 
enacted, that ‘for lack of justice at or in 
any of the cts. of the Archbishops of this 
realm, or in any of the King’s dominions, it 
shall be lawful to the parties grieved to 
appeal to the King’s Majesty in the King’s 
Ct. of Chancery,” an enactment which gave 
rise to the Commission of Delegates, which 
was abolished by 2 & 6 Will. 4, c. 92, & for 
which the Judicial Committee of the Privy 
Council is by 3 & 4 Wii). 4, c. 41, now sub- 


stituted.—Re Nara (Bisuop) (1864), 3 
Moore, N. S. 1153; 5&5 New Rep. 4713; 12 
L. T. 188; Li Jur. N.S. 3533 18 W. R. 


549; 16 1. RR. 438, PLC. 
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going formal conversion, gives up, along 
with Christianity, his Christian name 
& deliberately assumes a Hindu name, 
marries, in accordance with Hindu 
religious rites, a person who is a Hindu 
by race & religion, & cuts himsclf off 
from his old environments, & takes to 
the Hindu mode of life, in such a case 
the Ct. may justly come to the conelu- 
sion that he isa Hindu within Indian 
Succession Act. A  Kuropean who 
becomes a Hindu is governed by Hindu 
Jaw, the test in such case being not 
domicil, but religion.—MoORAnRJT v. 
ADMINISTRATOR-GENERAL OF MADRAS 
(1928), I. L. R. 52 Mad. 160.—IND. 


8 fi. J—Whether a Chinese is a 
Buddhist or not is a question of fact.— 
TAN Ma SuweE ZIN v. TAN MA NGWEK 
AIN (1932), I. L. R. 10 RAN. 97.—IND. 


Canada—United Church of Canada,)— 
See cases in ECCLESIASTICAL Law, Part 
VIIL., Sect. 9. 

sg. South A frica—Property originally 
vested in Lord Bishop of Cape Town as 
trustee— Appointment of new trustee,|— 
Petitioners, who were churchwardens 
& members of Trinity Church, Cape 
Town, applied for an order appointing 
trustees to administer the trusts attach- 
ing to the property upon which the 
church was built.” The property in 
question was transferred on Nov. 7, 
1849, to “the Lord Bishop of Capo 
Town & his successors in the said See 
as trustees in perpetuity, for ecclesi- 
astical use in connection with the 
Church of England in this colony.” 
Notice of the application bad been 

ven to the present Archbishop of 

pe Town & the Registrar of the 
Diocese of Cape Town, who were cited 
as resps. on an objection in limine 
taken by resps. the ct. held that inas 
ace as there was no natural person 
ling the office of Lord Bishop of 
pe Town as it existed in 1849, the 


trusteeship was vacant. The objec- 





tion ie tieninee was accordingly over- 
ruled, & tic matter postponed to 
allow resps. to »vtace further evidence 
before the et. furthez evidence having 
now been produced on affidavit :— 
Hicld: (1) assuming ihat Act No. 3 
of 1873 had no application In the 
presont case, the ct. had power under 
the common law on failure of original 
trustees to appoint trustces ; (2) the 
Lord Bishop of Cape ‘Town was 
originally a bare trustee & no more, 
the congregation of ‘Trinity Church, 
as the beneficial owners of the property, 
bad sufficient interest in the property 


to entitle them to make the present 


application, & appcts. being duly 
authorised by the congregation to make 
the application aceordingly had locus 
standi to apply: (3) the decision in 
Merriman v. Williams (oord, 203), 
that the Church of the Province of 
S. A. was not part of the Church of 
England was unaffected by the fact 
that the former churcb had adopted 
a new canon, No. 34, providing for a 
final appeal in matters of falth & 
doctrine to a cousultutive body of 
which the Arcbbp. of Canterbury was 
president, & that therefore the ct. was 
bound to hold the Church of tho 
Province of 8S. A. was a different 
religious association from the Church 
of Kngland; (4) theugh the Crown 
had refused to exercise ite power of 
appointment of bishops In self-govern- 
ing colonies or dominions & had left 
the churches in such countries to 
voluntary 


organise themscives as 
assocns., nothing had been laced 
before the ct. to show that the Crown 


had delegated ita power of appolnt- 
ment in the Cape Province to the 
Church of the Province of 8S. A., or 
that it had recognised the _ persons 
appointed bishops of Cape Town by 
that church as legal successors to the 
Lord Bishops of Cape Town created 
by the Letters Patent of 1847 or 1853 ; 
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(5) in none of the eases of Lee Trinity 
Church (4 S.C. tid), Cape Divisional 
Council vo Bishop of Cane Town (4 
S.C. 485) & an order of 1886 autho- 
rising Bishop West-Jones to metgo. 
Trinity Church, Jind the ct. recognised 
bishops clected by tho Church of the 
Province of S. A. as successors to the 
Lord Bishop of Cape Town: (6) the 
Legislature had mot by the passing of 
Acts Nos. 30 (1860), OCLSDT), TL (1891), 
21 (1897), 27 (1909) recognised bishops 
elected by the Church of the Province 
of S.A. as leval successors to the Lord 
Bishop of Cape Town more ear benad d 
by reason os the fact that all such 
Acts were private bills Introduced into 
Parliament by the parties interested ; 
(7) no acts amounting to acquiescence 
or estoppels on the part of the congro- 
ration of Trinity Church so0 as to 
debar them from inakiig the present 
application had been pleced before the 
ct. 3) (8) as it therefore arpeared that 
there was no living perron occupying 
the position of trustee, 14 was incum- 
bent on the ct. to appolut some fit & 
proper person to execute the trust 
under which the property was held, & 
in making such appolutment the 
persons beneficially interested tn the 
trust were the persuus whose Luterests 
were inuinly to be considered; (9) 
though the Archbp. of Cape Town was 
the pee most nearly correspondin 

to the successor in title to the Lor 

Lishop of Cape Town, tn view of certain 
differences between the church of 
which he was head, & the congrega- 
tion in question, it was not desirable 
to appoint him trustee, but that 
certuin trustees for the congregation 
in connection with other property 
held by it should be appointed, the 
appcts. to pay the costs of the appH- 
cation & the resps. ex officio the costs 
occasioned by their opposition.—Dark- 
ROLL v. TENNANT, [1932] S. C. 406.—- 


Cases 358—378a. 


369. Add. 
872a. jon aoa 


ENGLISH AND Emprre Digest SUPPLEMENT. 


Part V.—Extradition and Fugitive Offenders. 


358. Add. Annotation :—Refd. R. v. Brixton Prison Governor, Ex p. Bidwell, [1937] 1 K. B. 305. 


Part Vill—Property in Land. 


Annotation :—Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 


Vesting of lands now forming 
Saskatchewan.]—The effect of the Order in 
Council of June 23, 1870, whereby Rupert’s 
Land & the North-Western Territory were 
admitted into & became part of the Dominion 
of Canada, & of sect. 5 of the Rupert’s Land 
Act, 1868, was that the lands therein which 
were then vested in the Crown, & now are 
within the boundaries of the Province of 
Saskatchewan, became so vested in the right 
of the Dominion, & the Dominion was given 








full control to administer them for the pur- | 


oses of Canada as a whole, not merely for 
the inhabitants of the area. The Dominion’ 
Lands Act, 1872, & sect. 21 of the Alberta & 
Saskatchewan Acts, 1905, were therefore 
validly enacted by the Parliament of Canada. 
—Re NATURAL RESOURCES (SASKATCHEWAN), 
[1932] A. C. 28, P. C.3; 3ub nom. A.-G. oF 
SASKATCHEWAN & A.-G. OF ALBERTA v. 
A.-G. FOR CANADA, 101 L. J. P. C11; 146 


PART VIII. SECT. 1. 


874a. 


878a. 


Right of Crown to recover sat alate i it, 
R. t 7 aa [1926) Exch. 


L. T. 60, P. C.; 48 T. L. R. 24; 75 Sol. Jo. 
780, P. O. 


874. Add. Annotation :—As to (1) Refd. R. v. 


Jalbert, A.-G. of Quebec v. R. (1938), 82 
Sol. Jo. 252. 


—— -——— What amounts to.]—R. 
v. JALBERT, A.-G. OF QUEBEC v. R. (1938), 
82 Sol. Jo. 252, P. C. 


Foreshore & bed of navigable river— 
St. Lawrence.|—-The King, as representing 
the Province of Quebec, is the sole owner of 
the foreshore & bed of the St. Lawrence 
River at the place where the Montreal 
harbour comrs. constructed works which 
necessitated the outlet of a sewer in the city 
of Montreal being changed. The Dominion 
statutes did not authorise the harbour comrs. 
to take possession of the lands of the Province 
of Quebec without compensation.— MONTREAL 
CoRPN. v. MONTREAL HARBQUR COMRS., 
TETREAULT v. MONTREAL ELARBOUR COMRS., 
A.-G. FOR QUEREC v. A.-G. FOR CANADA, 











& the taking oe it violated the 
Proclamation of 1763 respecting 


370 1. Oanada—Respective rights of 
Dominion & Province—-Territory ceded 
to Indians—British North America Act, 
1867 (c. 3).}--PROVINCH OF QUEBEO 
vw. DOMINION OF OANADA, Re DOMINION 
OF CANADA & PROVINCES OF ONTARIO 
& QuEnec, fe INDIAN CLAIMS (1898), 

08. C. R. 151.—CAN, 

e i. Rights of Dominion & 
private person—Grant of land by pro- 
vince before confederation. }—Where pltf. 
oluimed under 4 grant issued by the 
province, in 1857, prior to confedera- 
tion :—Held: the Orown, as re og 
sented by the Dominion under B. 

Act, 1867, 3. 91 (12), could not aut 
by licence power to erect a weir on 
rivate property.— DELAP v. HAYDEN, 
[roza}s'D. 1 -R.11; 67 N.S. BR. 346. 





—— Public harbours—Ship 
Leoni }-The ct. found upon the 
evidence that it was open to serious 
doubt if Ship Island was in 1867 
aituate within the bounds of what was 
then known as Goderich Harbour. In 
any event, it did not then form part 
of the said barbour & was not then 
& harbour or river {frmprovement :— 
Held; even assuming that Ship Island 
was in 1867 situate within the bounds 
of the harbour of Goderich, inasmuch 
as it ways not part of the said harbour 
& was not at that time a harbour or 
river improvement, it did not pass to 
the Crown in right of the Dominion of 
Canada under sect. 108 of the B. N. A. 
Act.—R, v. A.-G. or OnTARIO & For- 
REST, (1983 Pit 0. R. 44; affd., [1934] 
1D. L. R. S.C. R. i8 .—CAN. 
e iil. — had are. }—"* Public 
harbours ”’ within B. N. A. Act, 8. 108 
must be used by boats in exercise of 
a public right, & must have been public 
harbours at the time of Confederation. 
—OWEN SOUND TRANEEOR TATION Co. 
v. TACKABERRY, [1936] 3 D. L. R. 
272.—CAN. 





e iv. Indian Reserves Indians 
hot entitled to alienate by lease or 





68. CAN 


@ V. -}—By a docu- 
ment dated Mar. 10, 1821, ‘* the 
British Indian Chiefs of St. Regis,”’ 
**for themselves & on behalf of their 
tribe, whom they represent,” purported 
to lease to O©., his heirs & assigns, 
certain land, part of Crown land 
reserved for the Indians, & not ceded 
or surrendered to the ‘Grow by the 
Indians, on Cornwall Island in the river 
St. Lawrence, for 99 years, ** & at the 
expiration thereof for another & further - 
like period of 99 years & so on until the 
full end & term of 999 years shall be 
fully ended & completed.’’” The Chiefs 
covenanted ‘* that they are the repre- 
sentatives of the said tribe of St. Regis 
as well as trustees of their estate & as 
such that they have a perfect right ”’ 
to make the lease. The consideration 











was $100 cash & a yearly rent of $10. 
C. entered into possession on Mar. 10, 
1821, & possession was continued in 
successive assignees, & it was admitted 
in this action that deft. was in posses- 
sion as assignee of whatever rights C. 
had under the lease. The rent was 
paid yearly to Mar. 10, 1920, when the 
Crown refused to accept further rents. 
From about 1875 the rent was paid to 
the Department of Indian Affairs, for 
the benefit of the Indians. The leage 
was rogistered at the Department of 
Indian Affairs in 1875. here was in 
evidence a letter of Feb. 26, 1875, 
from an official of the Department to 
one B., an Indian, in reply i a letter 
from B., not produced tens 
apparently recognising rights of C. 
under the lease. The Crown notified 
deft. to give up possession at the 
expiration, Mar. 10, 1920, of the term 
of 99 years; &, dott. not complying, 
it took proceedings to recover posses- 
sion of the land, as ungranted Crown 
lands reserved for the Indians :— 
Held: the Crown was entitled to 

ossession. The lease was invalid in 

w the obfjefs had no power to make 
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Indians & Indian lands, & subsequent 
eee —EASTERBROOK »._ R., 
[1931] 8. OC. R. 210; 1D. L. R. 628; 
(1929) Ex. 0. R. 28. ~—CAN, 

8 vi. Boundaries— Whether 
ertended by acts of possersion by 
Indians.]|—R. v. HRISLER (N. 8.) (1918), 
13 E. L. R. 375.—OAN 

e vii. —— Ri ht to sell cordwood 
cul on unsurrendered reserve land.}— 
FRGAN v. MCLEAN (1869), 29 U. C. R. 
202.—CAN. 

® viii —— Sale by Indian before 
receipt of Crown patent—Indian Act, 
R. S.C. 1906, c. 81, 8. 102.)—SANDER- 
Eon aN ear (1909), 11 W. L. R. 238. 

















e ix. —— Power of Crown to 

rant licence.}—The legal title to lands 
nan Indian reserve is in the Crown, & 
the Crown may grant a Hcence of such 
lands for tbe purpose of constructing a 
highway.—PoInT v. DIBBLEE CON- 
STRUCTION Co., [1934] 2 D. L. R. 785; 
O. R. 142.—CAN. 

e x. —— St. Francis River.}—St. 
Francis River, or the _thirty-mile 
stretch of it above Lake St. Peter, is 
a navigablo & floatable river within 
Art. 400 C. C. (Quebec), & is part of 
the Crown domain in the right of the 
Province of Quebec. The banks & 
bed are the p reperey or of the Province.— 
ST. FRANCIS O ELECTRIC Co. ¢. 
R., [1987] 2 D. L. R. 353.—CAN. 


fi. —— Compulsory acquisition o. 
land—Rights against State—Mines 
minerals.}|—Al]l lands acquire by the 
Commonwealth by pom Aare rO- 

royal me other 

y veal in the Common: 
wealth freed & discharged from all 
reservations, rights, royalties, con- 
ditions, & obligations of any kind 
whatever to the State wherein they 
were situated, subject to payment of 
compensation. — COMMONWEALTH A 
NEw Soon WaLks (1923), 33 ©. L. RK 


[1926] A. C. 209; 95 L. J. P. ©. 60; 134 
L. T. 678; 42 T. L. B. 98, P. 0. 


378b. ——— Boundary between Canada & Newfound- 


Annotation :—Refd. 
(1932), 48 T. L. R. 


379a. West Africa—Extent 


381. 


land.]|—-The effect of various Orders in 
Council, Proclamations, & Statutes being to 
give the Govt. of Newfoundland, not mere 
rights of inspection & regulation upon a line 
of shore, but territory which became as much 
a part of the colony as the island of New- 
foundland itself & was capable of being defined 
by metes & bounds :—Held: the boundary 
between Canada & Newfoundland in the 
Labrador Peninsula was along the crest of 
the watersheds of the rivers flowing into the 
sea, on the shore of Labrador.—Re Bounpary 
BETWEEN CANADA & NEWFOUNDLAND IN 
LABRADOR PENINSULA (1927), 137 L. T. 187; 
43 T. L. R. 289, P. C. 


Ne v. A.-G. for Newfoundland 


of tribal lands— 
Validity of award.}—In an action involving 
the extent of the tribal lands of two neigh- 
bouring chiefs in West Africa the appellate 
ct. by consent referred to the final decision 
of a named arbitrator the question whether a 
tract of land shown on the survey plan 
belonged to pltf. or deft. The arbitrator, 
after hearing evidence & inspecting the dis- 
puted area, which was about 100 square miles 
in extent, awarded to pltf. the land on one 
side of a line which he drew upon the plan, 
being about a quarter of the whole, & 
awarded the rest to the deft. From his 
award, which referred in detail to the 
evidence, it appeared that he based his wrard 
upon evidence of occupation & possess‘ 
of seventeen small hamlets or places; of 
these three were within the part awarded to 
deft. although the evidence mentioned was in 
favour of pltf.:—Held: it was competent 
to the arbitrator to award part of the arca 
to the pltf. & part to deft., but the award 
should be set aside, because the evidence upon 
which it was based was not evidence of title 
to any area larger than that possessed nor as 
to any boundary, & the arbitrator had mis- 
conceived his duty under the reference in 
that he had based his award not upon title 
but upon what he considered was a fair 
division between the parties.—KOBINA FOL! 
v. OBENG AKESSE, [1934] A. C. 340; 103 
L. J.P. C. 86; 151 L. T. 3, P. C. 


Add. Annotations :—Apld. A.-G. for Alberta 
v. A.-G. for Canada, [1928] A. C. 475. Refd. 
Toronto (City) Corpn. v. R., [1932] A. C. 98. 
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XVII.—Dependencies. Cases 878a—385c 


—— —— ——.]—A.-G. FoR ALBERTA v. 
A.-G. FoR CANADA, No. 98a, ante. 


After this case add :— 
——,]—See, also, British North America 
Act, 1930 (c..26). 


Sale of—Acceptance of offer—-By 
making Order in Council. }—(1) Sect. 15 of the 
Department of Railways & Canals Act, 
N.S. C., 1906, which provides that no deed, 
contract, document or writing relating to a 
matter under the control or direction of the 
Minister shall be binding upon His Majesty 
unless signed in accordance with the sect., 
does not apply to a contract which is not 
embodied in an instrument or instruments 
in writing intended to be signed by some one 
on behalf of the Crown. Where, therefore, 
a written offer for the purchase of Crown land 
which has come under the control of the 
Minister provides that the offer, if accepted 
by an Order in Council, shall constitute a 
binding contract in the terms of the offer, 
there is a binding contract if the Order in 
Council is made, whether or not it is com- 
municated to the purchaser, provided that 
the Minister has consented to the contract 
so as to satisfy sects. & (2), 7 of the above 
Act. 

(2) Although the Crown is not named in 
sect. 17 (7) of Ontario Fudicature Act, 1881, 
reproduced in sect. Ld of Mercantile Law 
Amendment Act (It. S. Ont., 127), the sect. 
prevents the Crown from treating time as 
being of the essence of a contracs if before 
the Act of 1881 it would not have been so 
regarded in a ct. of equily in an action 
between subjects. The expression ‘‘ the 
rights of His Majesty ’’ in sect. 10 of JInter- 
pretation Act (IR. S. Ont., 1927), means the 
accrued rights of His Majesty, & does not 
cover mere possibilities such as rights which, 
but for the alterations made by sect. 17 (7) 
of 1881 Act in the general law, might have 
accrued thereafter under some future con- 
tract.— DOMINION BUILDING CoRPN., LID. v. 
R., (1933) A. C. 5835 102 T J. P. CO. 176; 
149 LL. T. 3373 49 'T. E.R. 516, PLC. 
Completion—-Whether time of 
essence of contract.|—DOoOMINION BUILDING 
Corpn., Lap. v. R., No. 385a, ante. 


aon Timber—-Refund of dues to entrant 
for homestead—tLiability of Province. ]-— 
Sect. 47 (f ) of the Timber Regulations, made 
under Duminion Lands Act, R. 8, C., 1927, 
c. 113, required the holder of an entry for 
a homestead to pay dues upon timber cut 








antenna eee a eee? 
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379 i. South Africa—Restriction of 
Prospecting d& mining—Whether Pro- 
clamation ulira vires.)—R. v. NOLTE, 
{1928) App. D, 377.—8. AF. 


sp. India—Land held by East India 
Company.J—A village not permanently 
assessed was granted by the East 
India Co. in 1843 to the predecessor 
of pitt. with a condition restraining ite 
alienation without the Govt.’s previous 
sanction :—Held: though the formal 
assumption of sovere 
the Crown was only 
Possessions were, ag 


y in India by 
n 1858, yet the 


poe by the 
revious Charter Acts, held by the 
ast India Co. only as the delegates of 


& in trust for the wn.—SECRETARY 
OF STATE FOR INDIA wv. RAJA PARTHA- 


SARATHY 
Mad. pel (1926), I. L. R. 49 


PART VIII. SECT. 2. 


qi. —— Whellker sale of ordnance 
land cancelled.) —Murrny v. R. (1892), 
3 Exch. C. HR. 75.—-CAN. 


if, ——~ Timber cut on Crown lands 
—Necessity for marking.)-—-HARRISON 
Bay Co., LTp. v. GAUTHIER (1925), 35 
B. C. RR, 498.—CAN., 

q iii. ——— Decision of Minister of 
Lands, Forests &- Mines—Effect of. }-—- 
The decision of the above Minister in 
favour of the issuing of a patent is 
merely an intimation that he will 
recommené encbh issue: it is not a 
final adjudication & does not bind the 
Crown.—FITZPATRICK v. R., (1926) 4 
D. L. R. 239; 59 O. L. R. 331.-—-CAN, 


ri. —— Canal keserve, Otlawa,.}— 
Held: be ese ae with respect to 
Ordnance lands vested in the Province 
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of Canadas the lands comprised in 19 
Vict. c. 45, sched. 2, & any trust with 
which the lands were inprossed was 
put an end to as to the Jands under that 
schedule by such legislation, & 7 Vict. 
ce, 11 gave power to sel] any vacant 
land not required for military or canal 
purposes or for the Ordnance Dept.— 
OTTAWA (CITY) 0. GRAND TRUNK Ivy, 
Co., OTTAWa (CITY) vw. OTTAWA & NiEW 
York Ry. Co. (1920), 64 D. L. RB. 337 | 
50 0. L. R. 239.—CAN. 

ti. S. 2. R. ve. Cuppy (1831), 2 
Niid. I. H. 8,—NFLD. 
tii Ss. P. Rv. Ryan (1831), 2 Nfld. 
L. R. 47.—NFLD. 

a i. —-— Agreement to exchange— 
Necessity for consent of Commtssioner of 
Croun Lands— Duty of transferor.j— 


Cases 885c—802c. ENGLISH AND Emprre Digest SUPPLEMENT. 


& sold by him to persons who were not 
actual settlers, but provided that the dues 
paid should be refunded upon the entrant 
obtaining a patent for the homestead. 
Subsequently agreements were made, & 
obtained statutory effect in 1930, whereby the 


versionary right; the Govt. grant did not 
affect the respective rights of the chief & 
the occupants to the compensation.—SAKARI- 
YAWO OSHODI v. MORIAMO DAKOLO, [1930] 
A. C. 667; 99 L. J. P. O. 233; 144 L. T. 35; 
46 T. L. R. 599, P. C. 


Dominion transferred the Crown lands in Annotations :—Refd. ITdewu Inasa v. Sakariyawo Oshodi, 


Manitoba, British Columbia, Saskatchewan, 
& Alberta to those respective Provinces. 
The agreements each provided that the trans- 
fer should be subject to any trust existing, & 
to any interest other than that of the Crown, 
in respect of the lands; that any payments 
already received by the Dominion in respect 
thereof should continue to belong to the 
Dominion; & that the Province would carry 
out every contract to purchase or lease the 
land transferred, & ‘‘ every arrangement 
whereby any person has become entitled to 
any interest therein as against the Crown ”’: 
—Held: the obligation to refund the dues 
was an “ arrangement ’”’ within the above 
cited words of the agreements, & accordingly 
it was binding upon the respective Provinces. 
—he TimBer REGULATIONS, REFUND OF 
Durs UnpER, [1935] A. C. 184; sub nom. 
A.-G. FoR MANITOBA v. A.-G. FOR CANADA,, 
104 L. J. P. C. 41; 152 L. T. 362; 51 
. TL. RR. 242, P. C. 

390a. ——- Dedication as naval depot— 
Revocation of dedication.|— AUSTRALIA COM- 
MONWEALTH v. NEw Soutin WALES STATE, 





[1934] A.C. 99; Sakariyawo Oshodi v. Brimab Balogun & 
oeuen Nigerian Mortgage & Trust Co., (1936] 2 All E. R. 


292a. Kenya—Sale of Crown lands by auction— 


Restriction to Europeans.}—Under the terms 
of the Crown Lands Ordinance, No. 12 of 
1915 of Kenya, for the lease or sale of Crown 
lands :—Held: there was power for the 
Comr., whether the sale was by auction or 
not, to restrict the user of a house to Euro- 
peans, except such Asiatics or Africans as 
were employed therein as domestic servants, 
& the sale or lease might be confined by him 
to bidding by Europeans only. Restricted 
auction could be held under the ordinance, 
& whether the restriction should be based on 
racial distinctions was not a question of law 
but of policy. The procedure followed of 
postponing the sale ordered by the Comr. 
for Aug. 11, 1928, on an ex parte application 
for mandamus by appct. who was an Indian 
subject of His Majesty resident in Mombasa, 
made by him on Aug. 8 not approved.— 
LOCAL GOVERNMENT LANDS & SETTLEMENT 
Comr. v. KADERBHAI, [1931] A. C. 652; 
100 L. J. P. C. 124; 145 L. T. 265, P. C. 


No. 56a, ante. Annotation :—Refd. Eshugbayi Eleko wv. Nigeria Govern- 


890b. —-— Land held under Discharged Soldiers’ 


ment (Officer Administering), [1931] A. C. 662. 


Settlement Acts—Eviction.|—-If a person hold- g92b. Lagos—Alienation of native land—Acquies- 


ing Crown land in South Australia under 
Australian Discharged Soldiers’ Settlement 
Act, 1917, & amending Acts, fail to carry out 
the conditions laid down in his agreement 
with the Govt., he can be ejected without a 
judicial or quasi-judicial inquiry.—LAFFER 
v. GILLEN, [1927] A. C. 886; 96 L. J. P. C. 
166; 187 L. T. 701°; 43 T. L. R. 604, P. C. 
391. Add. Annolutions :—Apld. Sunmonu v. Disu 
Raphael, [1927] A. C. 881. Distd. Sakariyawo 
Oshodi v. Moriamo Dakolo, [1930] A. C. 667, 
P. C. Refd. Sobhuza Il. v. Miller, [1926] 
A. C. 518; Bakare Ajakaiye v. Southern 
Provinces Lieutenant-Governor, [1929] A. C. 
679; Eshugbayi Eleko v. Nigeria Government 
(Officer Administering), [1931] A. C. 662. 
— Lands acquired under Public Lands 
Acquisition Ordinance—Right of chief to 
compensation.]—The Govt. of Nigeria 
acquired under the Public Lands Acquisition 
Ordinance a compound in Lagos, which with 
other compounds was held by applt. as para- 
mount chief for the use of his family & 
household, members of which occupied 
houses in the compound & used the land in 
common. The occupants had heritable 
rights in their holdings subject to a reversion 
in the chief in the event of the family of an 
occupant becoming extinct. A Govt. grant 
had becn made to a headman placed in 
charge of the compound :—Held: the occu- 


891a. 





pants were entitled to the compensation 392c. 


awarded, but subject to applt. receiving some 
small portion of it in respect of his re- 


386 i. Saal nari a of New South StTaTe oF NEw SovurTH 
dles—To Garden nd.}—Held : 


cence by chief.|—Certain lands in Lagos were 
granted by the British Crown as family 
lands to Chief Oshodi Tappa, head of the 
Oshodi family, in 1862. Subsequently he 
divided the lands into 21 compounds & 
appointed a head, at that date a slave, who 
upon emancipation later became an arota, to 
each compound & in 1869 the Government 
issued a series of Crown grants absolute in 
form to the various heads of the compounds 
so appointed. In 1913 an arota purported 
of himself, & without reference to the Oshodi 
family to convey or transfer an absolute or fee 
simple interest in part of his compound, & 
in 1927 the purchaser in 1913 claimed to be 
entitled to the fee simple as the result of a 
subsequent acquiescence by certain members 
of the Oshodi family. There was in fact 
no chief of the Oshodi family for about twenty 
years of the relevant period :—Held: as 
there was no consent by the chief & his 
family as a whole to the transfer, an absolute 
fee simple title in the property did not pass, 
& there was no sufficient subsequent ac- 
quiescence by the family. Observations as 
to the application of the doctrine of laches to 
places where native law is in a fluid state.— 
SAKARIYAWO OSHODI v. Brian BALoGUN & 
ScorrisH NIGERIAN MORTGAGE & Trust Co., 
Lrp., [1936] 2 All E. R. 1632; 80 Sol. Jo. 
753, P. C. 

Gold Coast—Ownership—Exclusive juris- 
diction of Divisional Court. |—After notice has 
been given under the Public Lands Ordinance 


officers named in 22 & 23 Vict. c. 41, ia 


W ALES 
asad ae (1926), 38 C. L. R. necessary in order to transfer the 


New South Wales Beg entitled as 74.—AU 
against the Commonwealth, which 


ownership of Crown lands. co 
SINGH v. AKHAJ SINGH (1930), I. L. R. 


claimed in right of the Imperial Govt., so. India — Transfer — Necessity for 10 Pat. 203.—IND. 
to possession to Garden Island.—  deed.)—-A deed duly executed oy the 
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394. 


894a, —— 


398a. 


401. 


402. 


405. 


406. 


(c. 142 of the Laws of the Gold Coast Colony) 
by the Colonial Secretary of the Colony of 
the proposed acquisition of lands for the 
public service the Divisional Ct. of the Gold 
Coast is, under the Ordinance, & particularly 
sects. 6 & 7 thereof, the proper tribunal to 
determine the amount of compensation due 
in respect of the lands, & also any case of 
disputed interest in or title to the lands. 
Where, therefore, an action had been begun 
in the Native Tribunal of Cape Coast in- 


Vol. 
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volving a claim to land which was the subject 
of a notice issued by the Colonial Secretary 
of the Colony, & proceedings under the Lands 
Ordinance, in which deft. in the action 
before the Native Tribunal was a party, were 
pending in the Divisional Ct., the proceedings 
before the Native Tribunal were muscon- 
ceived & should have been stayed.-——-JACKSON 
v. COOKE, [1937] A. C. 205 ; [19386] 3 A i. R. 
680; 106 TI. J. P. C. 8; 156 L. T. 225; 81 
Sol. Jo. 12, P. C. 


Part IX.—Judicial Committee of the Privy Council. 


Canada to grant fiat under Petition of Right 
Act.]—The Governor-General of Canada, in 
deciding under sect. 4 of Petition of Right 
Act of Canada whether to grant his fiat, 
does not act as : ‘ judicial officer’ within 
the meaning of Judicial Committee Act, 
1833 (c. 41), 5. 3, & consequently an appeal 
from his refusal does not lie to His 
Majesty in Council.—LOvVIBOND v. CANADA, 
GOVERNOR-GENERAL, [1930] A. C. 717; 99 
L.J.P.C.178; 144L.7.47; 46 T. L. R. 
618; 75 Sol. Jo. 278, P. C. 


Add. Annotations :—-Folld. Strickland (Lord) 
v. Grima, [1930] A. C. 285. Refd. Nadan v. 
R., [1926] A. C. 482. 


Special jurisdiction given 5; 
Letters Patent.]-— The Malta Constitution 
Letters Patent, 1921, provide by art. 33 “‘ all 
questions which may arise as to the right of 
any person to be or remain a member of the 
senate or the legislative assembly shall be 
referred to & decided by our Ct. of Appeal in 
Malta.’? The Ct. of Appeal having held that 
the election of the second & third applts. to 
the senate was null & void, & special leave to 
appeal to His Majesty in Council having been 
granted :—Held: the intention of the above 
article of the letters patent was to designate 
the Ct. of Appeal a special tribunal finally to 
determine all questions of the nature stated 
without annexing to the jurisdiction the 
ordinary incident of an appeal to the Crown 
under the prerogative to admit an appeal ; 
& accordingly that the appeal should be 
dismissed.—STRICKLAND (LORD) v. GRIMA, 
[1930] A. C. 285; sub nom. PARNIS v. AGTUS, 
99 L. J.P. C. 81; 142 L. T. 386; 46 T. 1. Wh. 
194, P. C. 


Supreme Court of Palestine—Sitting as court 
of first Instance.]—JeRUSALEM-JAFFA D1Is- 
TRICT GOVERNOR v. SULEIMAN Murra, No. 
20a, ante. 


Add. Annotation :—Refd. Nadan v. R., [1926] 
A. C. 482. 


Add. Annotation :—Refd. Seneviratne v. f., 
(1936] 3 All E. R. 36. 
Add. Annotation :—Consd. Re Transferred 


Civil Servants (Iceland) Compensation, [1929} 
A. C. 242. 


Add. Annotation :—Consd. fe Transferred 
ree ne (Ireland) Compensation, [1929] 
- © 24Z, 


ee edienihdicarenamend 


for Trinidad & Tobago, [10860] 1 All Te. RR. 
704. 


496. AUd Annlalion ==Consd. Ain Kee 
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445. 


446a. 


for Trinidad & Tobago, [1986] 1 AIL. R. 70-4. 


Penalties.]—On a preliminary objection 
raised by resp. as to the competency of the 
appeal :-—I/eld : it is) competent to His 
Majesty in Council to give leave to appeal & 
to entertain appeals against orders of cts. of 
record overseas Iniposing penalties for con- 
tempt of ct.-—AMBanhp v. AG, ror TRINTDAD 
& ToBAGo, [1986] A. GC. 3223 [1980] 1 All 
K. OR. 704; 105 LJ. PLO. 7250 164 TT. 
616; 52 'T. L. R. 3353 S06 Sol. Jo. 344, PLC. 


Ido 5 





439a. Not concerned with matters of procedure. ]—- 


N 


ATTA MOHAMMAD v. ht, No. 532a, post. 


gA2a, ——-~- ——.]—Bririsn CoaL Coren. v. R., 


No. 447b, post. 


442b, —--— -——.J —RENOUF ov. A.-G. FOR JERSEY, 


No. 659a, post. 


444a. ---— Creation of special tribunal--To try 


election petitions.|—-STRICKLAND (LORD) uv. 


GRIMA, No. 394a, ante. 


Add. Annotations :—Consd. 
Corpn. vw. TR, [1085] AL ©, 
Nadan v. Kt., [1926] A. C. 482. 


-——-,|-—The (Indian) Scheduled Dis- 
tricts Act (XIV. of 1874) gives the et. of the 
collector power to try & determing suits of 
every description, & under the Acf the ct. is 
to be considered as the district & principal 
ct. of original jurisdiction, & the Act gives 
a right of appeal from the ct. of the collector 
to the ct. of the Comr. as the highest Ct. of 
Appeal. However, the Act provides (r. 9): 
‘Tt. shall be in the power of the Local 
Government to refer to the Board of Revenue 
any case in which the Comr., on appeal from 
the collector, may have reversed the decision 
of the lower ct., & the orders of the Board 
in such case shall be final.’ On a pre- 
liminary objection taken to the competence 
of the appeal :—Held: the effect of rule 9 
was to enable the Tocal Government to 
constitute pro hac vice the Board of Revenue 
a et. of second appeal with full appellate 
jurisdiction, but this could not affect His 
Majesty’s prerogative to grant special leave 
to appeal.—Sinau (RAJA SarDA MAHESH 
PRASAD) v. BADRI LAL Sanu, [1936] 1 All 
BE. R. 361; 80 Sol. Jo. 322, P. G. 


Coal 


Refd. 


British 
500, 





Cases 447a—467a. 


447a. By Dominion Act—Irish Free State.]—The 


447b. 


PART XI. SEOT. 3, SUB-SECT. 5. 


to appeal, & was therefore, not re- 


WEBBER, [1936] N.Z 
PART IX, SECT. 4, SUB-SECT. 2.—A. 


rerogative right of appeal to His Majesty 
in Council from the Supreme Ct. of the Irish 
Free State has been effectively abrogated 
by the Irish Free State Constitution (Amend- 
ment) Act, 1933. The Treaty & Constituent 
Act scheduled to the Irish Free State Con- 
stitution Act, 1922, being parts of an Imperial 
Act, form parts of the statute law of the 
United Kingdom. Before the passing of the 
Statute of Westminster it was not competent 
for the Irish Free State Parliament to pass 
an Act abrogating the Treaty, because the 
Colonial Laws Validly Act, 1865 (c. 63), 
forbade a Dominion Legislature to pass a 
law repugnant to an Imperial Act. The 
effect of the Statute of Westminster was to 
remove the fetter which lay upon the Irish 
Free State Legislature by reason of the 
Colonial Laws Validity Act. The Irish Free 
State Legislature can now pass Acts repug- 
nant to an Imperial Act. Petition dismissed. 
—Moorp v. A.-G. For Inisn FREE Strats, 
[1935] A.C.484; 104L.J.P.C.50; 153L. T. 
266; 51 T. L. R. 504; 79 Sol. Jo. 601, P. C. 


Canada. 








to the competency of a petition for special. 


leave to appeal to the King in Council from 
a judgment of the Ct. of King’s Bench 
(Appeal Side) of the Province of Quebec in 
a criminal matter on the ground that the 
petition was incompetent by reason of the 
prohibition of appeals tow His Majesty in 
criminal matters by the Canadian Statute 
23 & 24 Geo. 5, c. 53, 8. 17:—Held: the 
petition was incompetent. Before’ the 
Statute of Westminster, the Canadian Legis- 
lature was subject to the limitations imposed 
by Colonia] Laws Validity Act, 1865 (c. 63), 
by which legislation repugnant to an Act 
of the Imperial Parliament was declared 
void by sect. 129 of B. N. A. Act, 1867 
(c. 3), & also by the doctrine forbidding 
extra-territorial legislation. These limita- 
tions were abrogated by the Statute of 
Westminister. The extent of the legislative 
competence conferred on the Canadian 
Legislature in regard to appeals to the King 
in Council in criminal matters must now be 
ascertained from its constituent Act, the 
B.N. A. Act, 1867 (c. 3). The right of appeal 
to the King in Council is a prerogative right, 
& the prerogative cannot be restricted or 
qualified save by express words or necessary 


1O34 ~—35, hel 


the case involves 


ENGLISH AND Emprre Dicest SuprpLEMENT. 


intendment. Sect. 91 of the Act read with 
the rest of the Act, not by express words, 
but by necessary intendment, does invest the 
Canadian Legislature with power to regulate 
or prohibit appeals to the King in Council in 
criminal matters. Appeal to the King in 
Council is prohibited in precise words by 
sect. 17 of the Canadian Statute 23 & 24 
Geo. 5, c. 53.—BRITISH COAL CORPN. v. R., 
[1935] A. C. 500; 104 L. J. P. C. 683; 158 
= ai 283; 51 T. L. R. 608; 79 Sol. Jo. 541, 


Annotation ae Renouf v. A.-G. for Jersey, [1936] 1 
AN EH. R. 9 


462a. 








Freedom of speech of members of 
legislature.|—-MAHOMED ABDUL CADER vv. 
KAUFMAN, [1928] W. N. 264; 66 L. Jo. 
425, P. C. 


465. Add. Annotation :—Apld. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 


Patent cases.]|—-As no question 
of general importance usually arises in a 
patent case, their Lordships deprecated the 

ranting of special leave to appeal in cases of 
hat nature in which there were concurrent 
judgments.—POPE. APPLIANCE CORPN. v. 
SPANISH RIVER Puutp & PAPER MILLS, LID., 
[1929] A. C. 269; 98 L. J. P. ©. 50; 140 
L. T. 409; 46 R. P. C, 23, P. C. 


.}—The case decided by the High 
Ct. of Australia followed a decision given 
fifteen years ago in Australia, where the 
point now decided arose incidentally, & the 
decision in that. case was by a bare majority 
& had been a matter of considerable judicial 
doubt ever since. In this case some of the 
judges had expressed a strong view that it 
was desirable that the matter should be 
considered & finally set at rest by the decision 
of the Judicial Committee. The question 
decided involved matters of great public 
interest & difficult questions of law :—Held: 
though the Board did not desire to encourage 
appeals from the High Ct. of Australia, or 
from any one of the Dominions, or enlarge 
the class of cases in which such appeals were 
entertained, this case was eminently one in 
which special leave to appeal to the Judicial 
Committee should be granted.—JAMES  v. 
COMMONWEALTH OF AUSTRALIA (No. 1) (1935), 
105 L. J. P. C. 57; 154 L. T. 363; 80 Sol. 
Jo. 109, P. C, 


466a. 








467a. 








matters of public parties to a triples are concerned 
447a i. By Dominion Act—New interest or some important question of with the result of a case. In every 
Zealand. }—Cos. (Special Liquidations) law.—RicneEs v. Crry or Moosr J ~ such case, where the valuation is leas 
p not to be uncon- [192514 D. L. R. 3265; (1925) 3 W. than the prescribed Umit, there is no 
atitutional or void, but to bo operative, R. 399.—CAN. 
because (1) it was within the com- 
tence of the New Zealand Legisla- 
uro to make new law, the making of 
witch had rendered a further con- 
tinuance of certain legislation useless 


right of appeal to His Majesty in 


e {, ——.}—The main question for Council. It. is only ag a case is of 
decision was whether a certain agree- larger importance the principle 
ment between the Muhammedan & when finally decided by the Privy 
Hindu communities of a town regard- Council will be of benefit, °F only to 
ing religious processions which had the pe vie who are direct 
or impossible; (2) the statute in been brought about by the Sub- in thel 
vestion was not unconstitutional, as Dae fficer a few years ago, & body of other people, that leave to 
did not purport to deprive a litigant = whioh been signed by certain 4&ppeal should be granted. are CHA 
his right to ask the Judicial Com- persons er) each community was of SAITHWAR 0. HANGRANI (1928), I. L. R. 
mittee of the Privy Council for leave permanent effect & binding on al] 50 All. 640.—IND. 
members of both communities :— Held : 488 v. 
ertaagae to Judicial Committoe Act, the case involved a matter which was for leave to a to His Majesty in 


jnvolved, 
tigation, but to a considerable 





-}—Where in a tition 


& Judicial Committee Act, of general importance to both com- (Council the subject-matter of the suit 


1844, of the Imperial Parliament.— munities, & although the valuation  {s more than Rs. 10,000, & the High Ct. 

TRANSPORT MUTUAL & GENERAL IN- was v small the case was “other affirmed the decision of the trial ct., 

BURANCE Co., LTD. Ox sie Ney ae Ag Mga fi ane ts oe to His Majesty &, therefore, the only question to be 
om Ne e n Oun -—— 


ABURAM 
oe (1929), I. L. R. 52 All, 329.— Sons question of law involved 


the case :—Held; the certificate for 


}-Special leave 466 i. ——— Not if important only to leave to a 1 could not be granted. 


448 i. General rule. 
to appeal should only be granted where parties.}—Ordinarily none but the asthe question involved, whether, if the 
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482a. as 





-}—In the Code of Civil Procedure, 
1908, s. 110, dealing with appeals to the 
King in Council from a decree or final order 
of a High Ct., the words ‘the amount or 
value of the subject-matter of the suit in the 
ct. of first instance’? mean the amount or 
value at the institution of the suit, not at the 
date of the decree in the ct. of first instance, 
& that meaning is not affected by the altcrna- 
tive condition which follows in the sect.— 
GUDIVADA MANGAMMA v. MADpDI MAHALAK- 
SHMAMMA (1929), 57 L. R. Ind. App. 656; 
99 L. J. P.O. 78; 142 L. T. 313; 46 TL. R. 
130, P. C. 


485a. ——— Directly or indirectly involved—Success- 


ful appeal rendering possible prosecution of 
claim for larger sum.]—Upon a dispute as to 
a contract for the sale of goods, arbitrators 
awarded Rs. 18,000 to petitioner & Rs. 8,900 
to resps. The award in favour of petitioner 
having been set aside, he brought a suit to 
set aside the award in favour of resps. The 
appellate ct. in India made a decree dis- 
missing the suit & refused to certify under 
Code of Civil FP: .cedure, -1908, s. 110, that 
the case was a ‘it one for appeal to the 
Privy Council in that it would ‘“ involve, 
directly or indirectly, some claim or question 
to or respecting property ”’ of Rs. 10,000, or 





Aan age mA ee 


Vol. aVil.—wDependencies. Cases 48Zva—ovwsa. 


4.97. 


501. 


502. 


525. 


upwards. Petitioner contended that he had 
& right of appeal under the above words of 
sect. 110, since if the appeal succeeded he 
could proceed with a suit, which had been 
stayed, claiming Rs. 81,000 damages under 
the contract :--Held : without defining the 
meaning of ‘‘ property ’’ as used in sect. 110 
petitioner’s claim upon the contract was too 
remote to be considered as being property 
indirectly involved, & his petition should be 
dismissed.—UbDoOYCHAND PANNALAL v. GUZ- 
ns Lae & Co. (1925), L. R. 62 Ind. App. 


Add. Annotation :-—Refd. Gudivada Mon- 
gamma v. Maddi Mahalakshmamma (1929), 
O99 L. J.P. C. 78. 
Add. Annotations :--Rofd. Nadan v. R., [1926] 
A. C. 482; British Coal Corpn. v. R., [19385] 
A. C, 500. 

Add. Annotation :—Expld. & Distd. Davis 
(Lady) v. Shaughnessy (Lord), [1932] A. C. 
106. 

ddd. Annotations ;: ~Consd, Renouf v. A.-G. 
for Jersey, [1936] 1 All KK. RR. 936. Refd. 
Nadan v. R., | L926] A. CL 482. 


526a. —---- From Canadian court.J--NADAN v. h., 


No. Dla, ante. 


Pr cue em enema Set eee ee on one 


marriage of the mother has been posi- 
Uvely disproved, the acknowledgment 
by the father {s sufficient for the 
legitimation of a son, having been 
detinitely settled by their Lordships of 
the Privy Council, was not a substantial] 
question of law within Civil Procedure 
Code, s. 110.—FERozE DIN KHAN v. 
NawWwaB KHAN (1928), I. L. R. 9 Lah. 
582.—IND. 

476 i. Leave granted on terma—By 
what court imposed.}—Where leave to 
appeal to the Privy Council is granted, 
the conditions attached to such leave, 
& the terms on which it 1s allowed, 
should be left to the Judicial Com- 
inittee.—-STEVENSON v. FLORANT, [1926] 
1D. L. R. 601; [1926] 8. Cc. R. 90.— 
CAN, 

477_ i. — Security—Ry — whom 
alowed—Privy Council Appeals Act, 
R&R. S.O., 1914 (ce. 54), 8. 11..--MCBRIDE 
v. ONTARIO JOCKEY CLUB, LTn., [1926] 
CAN L. R. 743; 58 O. L. R. 267.— 


479 iti. 1--R. (A.-G. For 
SASKATCHEWAN) U. MEILICKE (NO, 3), 
(1938] 2 W. W. R. 424.--CAN. 


PART IX. alae oe 2.— 
* a e 

4838 iv. —~—— Partnership  suit.}-—— 
Where leave to appeal to the Privy 
Council was applied for, petitioner 
S ee ied ae pore oe 

m respecting property o {8. 
10,000 within the meaning of Civil 
Procedure Code, 1908, 8. 110 (2) :— 
Held: it was the value of apps share 
in the partnership that must be looked 
to, & not the value of the whole of tho 
partnership property.—NARIMAN Rus- 
TOMJI MEHTA »., ASHAM ISMAYAL 
VALAD Haji Knamisa (1924), I. L. R. 
49 Bom, 149.—IND. 

483 v. ** Property "'—-Loss_ of 
trade & goodwill.}—Wohere the result of 
& Judgment was to destroy or prevent 
defts. from trading by depriving them 
of goodwill & of trade names which 
they had hitherto used :—Held: tnese 
were *‘ property ’; & as any of the 
ee in controversy was worth more 
-nan =6.84,000, the matter was a 

pecuniary amount ” rap oeals that 
arn within Privy Council Ap Act, 

- 2.—BATTLe OREEK TOASTED CORN 











FLAKE Co. v. Kecioua Toastiun Corn 
FLAKE Co.. (1924) 2 D.L. R. 12385 54 
O. L. R. 629.--CAN. ° 


483 vi. -—-—.]|—In a suit. for an ease- 
ment of tight & air claimed by the 
owner Of x coperty A. against the owner 
of property »., tt t4¢ the value of the 
easement & nut cho yalue of proverty 
A. that deternunes the appealable value 
for leave to ‘el ats to the Privy Council 
under Civil Procodvrs Code, 1908, 
84. 110.—LALLUBHAI PRAGIU v, BHIMBAI 
et (1929), 1. I. 1. 53 Bom. 552. 


483 vil, ——.]—In Code of Civil 
Procedure, 1908, 8. 110, dealing with 
appeals to the King in Council from a 
decree or final order of a High Ct., the 
words *‘ the amount or value of the 
subject-matter of the suit in the ct. of 
first instance ’? mean the amount or 
value at the institution of the suit, & 
nut at the dute of the decroe in the ct. 
of first instance; & that meaning is 
not. affected by the ulternative con- 
dition which follows itn the sect. 
—MANGANNA ©. MAHALAKSIMAMMA 
(1929), I. L. MR. 53 Mad. 167.—IND. 


483 viii. —~-.}—Semble : if wa plauint 
Merely claims a sum of or under 
Rs. 30,000 as reut, the recurring natiure 
of rent dues not make the case fit for 
appeal to the Privy Council] wider 
sect. 110 of the Code of Civil Pro- 
cedure, 1908..—JOGESH CHANDRA oy 
v. EmMpAD MBAH (1931), 59 L. RR. Ind. 


- App. 29.—-IND. 


h ii. ——, --On an application 
for leave to appeal to the Privy 
Counci] mesne profits suosequent to 
the date of the High Ct. decree cannot 
be taken into account in making an 
estimate of value under Civil Procedure 
Code, 1908, 8. 110 (2).-—SEsHOIKI 
SHAMBHULINGAM t. MANJAYYA (1925), 
I. L. R. 50 Bom. 160.—IND 


k fi. ——.}+—Pltf. cannot 
insist upon the award of post-plaint 
interest as eomething to which he 
possessea ? legal right. Such interest 
cannot therefore be included in 
ascertaining the ‘“‘ amount or value 
of the subject-matter in dispute on 
appeal to Hie Majesty in Council.”’— 
VENKATATHIRISAMI vv. APPASWAMI 
(1933), I. L. R. 56 Mad. 886.—IND. 
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at. Not mnount of penalty imposed 
by fine or forfeiture under penal statute.) 
—-R. rm Rugina Wine & Spirnir lim, 


(No. 2), FLOPS a WLW. RR. E66 S67 
D. . Re. 436.°- CAN, 
sw. Judgment for sum less than 


appealable aaount —tsuffievent sums siub- 
sequently accrutngy, j- -OCKAN TRAWLERS 
vo. MARITIME MATIONAL FISH, Trp. 
(No. 2) (1934), 8M. BP. K. 233. —CAN. 


PART IX. peer (uaa 2 


ei. - Motion for tnfunction-— 
Passing-off actoon. |. —These were motions 
on behalf of resps. for conditional leave 
to appeal to the Privy Council. Resps. 
hrought poussing-off actions against 
appite., to obtain an injunction agadnat 
each of them to provent them from 
keeping their taxieabs painfed In such 
&® manner as to be exleulated to decelve 
the publle into thinking that their cabs 
were those of resps. The actions came 
on for trial & Infunetlons were granted 
against both applts. Deftsa. appealed 
& the Ct. af Appeal in April last allowed 
the appeals in both caces A dissolved 
the injunctions, Resps moved for 
conditional leave to appeal to the 
Privy Counell against this order :—~ 
Held: proposed appeal did not rectly 
or indirectly involve a claim or q uestion 
to or respecting a civil right of the value 
of £500, & the motion should aceord- 
lugly be dismissed.-~NIGHOLAON — Y. 
Black & Wintrit Cabs, Lrp., [1928] 
N. 4% Le. R. 610.—N.Z. 

e il. Questions of public im- 
portance involved--Power to grant 
publicana’ licencea.)—On @ motion for 
conditional Jeave to appeal to the 
Privy Counci) from a decision of the 
Ct. of Appeal in which the question 
involved was the right of a Heensing 
committee to grant publicans’ leences 
in a district originally forming part of 
a no-license district, but which by an 
alteration of boundaries had become 
merged in a license district :—Held ; 
even {if the proceedings did not involve 
a civil right of the value of £500 or 
upwards, the questions involved were 
of such general & public importance 
that conditional leave to appeal should 
be granted without s 1 terms.— 
Scares v. YOUNG, [1980] N. Z L. R. 
327.—N.Z. 





Cases 527—554a. 


527. Add. Annotation :—Refd. Nadan v. R., [1926] 
A. C. 482. 


5381. Add. Annotation :—Consd. Renouf v. A.-G. 
for Jersey, [19386] 1 All BE. R. 936. 


Abrogation by Canadian Statute. ]— 
BRITISH COAL CORPN. v. R., No. 447b, ante. 


582a. -}—Their Lordships do not act as a Ct. 
of Criminal Appeal, & are not concerned to 
regulate the procedure of cts. in India, or 
to criticise what is mere matter of pro- 
cedure.— ATTA MOHAMMAD v. R. (1929), 57 
L. R. Ind. App. 71, P. ©. 


5384. Add. Annotation :—Refd. Nadan v. R., [1926] 
A. C. 482. 

5384a. Whether venire de novo ordered.J—Ras 
BEHARI LAL v. KING-EHMPEROR, No. 6554f, 
post. 


588a. Question of jurisdiction of colonial court— 

To issue mandamus to inferior court.]—- The 

Supreme Ct. of Ontario has jurisdiction to 

mandamus a county ct. judges criminal] ct. 

to try, according to the procedure provided 

by Criminal Code of Canada, s. 827, a person 

against whom an indictment has been found 

by a grand jury for the county. The fact 

- that no rules have been made as to the issue 

‘ of a mandamus in a criminal matter does not 

preclude the Supreme Ct. from exercising its 
full powers. 

Special leave to appeal to the Privy Council 
was granted upon a petivion alleging two 
grounds: (1) that the Supreme Ct. had not 
jurisdiction to issue a mandamus in the 
circumstances above referred to, & (2) that 
under the Criminal Code the persons indicted 
had not the option given by sect. 827 to be 
tried without a jury. Special leave was 
granted on the first ground; the question 
whether the appeal could be entertained was 
reserved :—Held: the appeal should be 
dismissed, since the ground upon which 
special leave was given failed, & the second 
ground was merely a question of procedure 
& was not one upon which an appeal would be 
entertained.—A.-G. FoR ONTARIO v. DALY, 
[1924] A. C. 1011; 94 L. J. P. C. 213 1382 
L. T. 210; 40 T. L. R. 814, P. C. 

Annotation :—-Refd. Nadan v. R., [1926] A. O. 482. 


538b. Question of procedure.|—A.-G. FOR ONTARIO 
vw. DALy, No. 538a, ante. 


540a. As to construction of statute.]—A 
difference of judicial opinion in the High 
Cts. of India in reference to a sect. of the Code 
of Criminal Procedure may be a ground for 
granting special leave to appeal in a criminal 
case.——-NAZIR AHMAD v. KING-EMPEROR 
(1036), 154 L. TY. 362; 80 Sol. Jo. 243; 30 
Cox, C. C. 359, P. C. 


581a. 
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tive, which is a remnant of the powers 
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541. Add. Annotation :—Refd. Seneviratne v. R., 
[19, J3 All L. R. 36. 

542. Add. Annotations :—Distd. Practice Note 
(1932), 48 T. L. R. 300. Apld. Lawrence v. 
R., [1933] A. C. 699. Refd. Umra v. R. 
(1924), 41 T. L. R. 86; Nadan v. R., [1926] 
A. C. 482; Kishan Singh v. R. (1928), 44 
T. L. R. 690; Knowles v. R., [19380] A. C. 
366 ; Mahadeo v. R., [1936] 2 All E. R. 813 ; 
Renout v. A.-G. for Jersey, [1936] 1 All li. R. 
936; Seneviratne v. R., [1936] 3 All E. R. 
36; Choukhani v. King-Emperor, Mukherjee 
v. King-Emperor (1938), 107 L. J. P. C. 35. 
Add. Annotation :—Refd. Seneviratne v. R., 
[1936] 3 All E. R. 386. 


549. Add. Annotation :—Refd. Nadan v. R., [1926] 
A. C. 482. 
549a. ——- —-_- —-_—.] — NADAN v. R., No. 91a, ante. 


549b. -—-—- -—-—- Mlsinterpretation of statute. ]|— 
The contention that in a criminal case a ct. 
in India has come to a wrong conclusion 
upon the interpretation of an Indian statute 
is not necessarily tantamount to an allegation 
of substantial & grave injustice such as to 
induce the Privy Council to give special 
leave to appeal.—Umra v. R. (1924), 41 
T. L. R. 86, P. C. 

——.]|-—RENOUF v. A.-G. FOR JERSEY, 
No. 659a, post. 

551. Add. Annotations :—Refd. Renouf v. A.-G. 
for Jersey, [1936] 1 All E. R. 936; Sene- 
viratne v. R., [1936] 3 All FE. R. 36. 


554a. ——— As to onus of proof—No miscarriage of 
justice. }—Ceylon Evidence Ordinance, No. 14 
of 1895, provides by sect. 106 that: ‘‘ When 
any fact is especially within the knowledge 
of any person, the burden of proving that 
fact is upon him.” At the trial of two 
persons accused respectively of performing 
an illegal operation & of abetting its per- 
formance, the judge in the course of his 
sumiming-up, after stating that the person 
on whom the operation was alleged to have 
been performed was at the time unconscious 
under chloroform, & that what took place 
was a fact especially within the knowledge 
of the accused who were there, directed the 
jury that the law said that the burden of 
proving that no criminal operation took 
place was upon the accused :—Held: that 
direction did not correctly state the law. It 
is not the law of Ceylon that the burden is 
cast upon an accused person of proving that 
no crime has been committed. The facts 
of the case were such, however, as to point 
irresistibly to the guilt of the accused quite 
independently of that direction to the jury, 
& there had been no such substantial in- 
justice, no such deprivation of the substance 


545, 


549c. 





(1932), 


532i. Nota court of criminal appeal.) 
— The Judicial Committee will neither 
accept nor share the responsibility for 
the adininistration of criminal justice 
in India, unless there has been some 
violation of the principles of Justice or 
some disregard of legal principles.— 
Ruatom v. R.. RANDIR SINGH v. R., 
TABA SINGH v. R., RHUDA BAKSH v. KR, 
(1923), I. L. R. 48 Bom. 515.—IND. 

532 fi. .)-— The power of the 
Judicial Committee to entertain appeals 
from a lower ct. is not that of a at. of 
criminal appeal, but as the Privy 
Counoil advising the Sovereign with 
regard to the exercise of the preroga- 





of the Crown to interfere with tribunals 
of justice, which do not exist in this 
country at all, There must be proof, 
that there was no proper trial & that 
the forms of all judicial procedure 
were disregarded, not only according to 
local ordinances, but according to the 
unvarying character which is common 
to all—HONMANTRAO vw. R, (1924), 
I. L. R. 49 Bom. 455.—IND. 


632 fii. -+-The Judicial Com- 
mittee does not sit as a ct. of criminal 
appeal. It will not interfere with a 
ester eoutence unless there has been 
something so irregular or so outrage- 
ous as to shock the very basis of justice. 


&0 





—MOHINDAR SINGH v. &. 
I. L. R. 13 Lah. 479.—IND. 


PART IX. SECT. 4, SUB-SECT. 3.— 
B. (a). 


538 ii, ——.]—R. wv. Scotr (No. 2) 
(1924), 57 N.S. R. 201.—CAN. 

538 iii. _Hvidence improperly 
admitted.}—Held: the use made in 
evidence of books & documents found 
in the library of a suspected person 
presented a question of ** great general 
& public importance.”’—R. v. McLacn- 





LAN, {[1924) 1 D. L. R. 1109; 42 Can. 
te Cas. 86; 56 N. S. R. 549.— 


554b. 


of fair trial, as to justify the grant of special 
leave to appeal to Tis Majesty in Council.— 
ATTYGALLE v. R., [1936] A. C. 338; [1936] 
2 AU KE. R. 116; 105 L. J. P.O. 79; 154 
L. T. 620; 52 T. L.. R. 390; 80 Sol. Jo. 571; 
830 Cox, C. C. 390, P. C. 


Anica :—Consd. Senoviratne v. R., [1936] 3 AN LE. R. 
6, P. 








-|—Applt. was charged in Ceylon 
with having murdered his wife. The evi- 
dence of applt.’s servants, if believed, 
established that applt. was not in his wife’s 
room immediately before her death, & there 
was no evidence that applt. was in his wife’s 
room at any material time. There was 
strong evidence, both in letters written by 
deceased & of conversations, pointing to a 
tendency or inclination on the part of 
deceased to commit suicide. Although there 
had been quarrels, applt. had never been seen 
to threaten his wife with any form of physical 
violence. Evidence was given by a number 
of medical witnesses, which established that 
chicroform was the cause of death, but the 
medical evidence was completely ambiguous 
in its effect, with ro preponderance of opinion 
among the doctors thatthe physical conditions 
of deceased apparent at the post-mortem 
were such as to be consistent only with the 
hypothesis of homicide. The doctors were 
divided in their opinions as to whether 
death was due to asphyxia or syncope, 
whether certain marks on the face of the 
deceased were such as would be caused by 
burns from chloroform, whether pressure on 
the face would be necessary to ciiue such 
burns & as to the behaviour of persons ducing 
the administration of chloroform. At the 
trial, the prosecution called all available eye- 
witnesses, even though their names appeared 
in the list of defence witnesses, & witnesses 
who gave evidence favourable to applt. were 
extensively cross-examined as to other & 
previous oral statements, such procedure 
being permissible with the leave of the judge 
under the Ordinance (Law of Ividence) 14 
of 1895, ss. 154 & 155. In other cases 
evidence of what a witness had said was given 
apparently without previous cross-examina- 
tion of the witness as to such statements. 
After the evidence of all the witnesses had 
been taken, the judge & jury with applt. & 
counsel went to applt.’s house where the 
servant witnesses were questioned further & 
certain experiments were conducted. The 
jurors were not all together, but were divided 
up for the purpose of the experiments, each 
being asked his impressions. The judge in 
the course of his summing up, discussing the 
medical evidence intimated that if the jury 
could not make up their minds from the 
doctors’ evidence, it was still their duty to 
come to a conclusion on their own observa- 
tions. The judge in giving his direction as 
to the facts generally said: ‘‘ He (applt.) has 
got to explain. ... In the absence of cx- 
planation, the only inference is that he is 
guilty ’’’ & finally the judge said: ‘the 
verdict, whether it is a conviction or an 
acquittal, I hope it will be unanimous, 
but if you cannot agree please remember 
that I have got the full power to ask you 
to reconsider your verdict, but four to 
three means an unacceptable verdict. That 
“Means you have to go through the trial 
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again. I hope you will not have this mis- 
forturs.” The jury convicted by five to 
two, one of the five recommending the 


applt. to mercy. Applt. appealed :—Held: 
(1) there being points both for & against 
applt. but the greater number merely 
ambiguous & no medical or other circum- 
stantial evidence justifying a conviction, no 
tribunal as a matter of legitimate inference 
could arrive at the conclusion that the applt. 
was guilty ; (2) it is not incumbent upon the 
prosecution in a murder case to call every 
available eye-witness, & while witnesses 
essential to the unfolding of the narrative on 
which the prosecution is based must be called 
by the prosecution, it is undesirable that the 
prosecution should call witnesses & at once 
proceed to cross-examine them; (3) in a 
criminal prosecution the onus of proof. is 
upon the prosecution & there is no obligation 
upon the prisoner of proving facts especially 
within his own knowledge 3; (4) where a view 
by the jury is necessary the statutory pro- 
cedure under Criminal Procedure Code, sg. 238 
must be strictly followed, & any scrious 
departure therefrom tends ‘to divert the 
due & orderly administration of the law.’’ 
The procedure here followed was altogether 
irregular; (5) references ino a summing up 
to the necessity for a unanimous verdict in 
order to prevent a new trial are apt to be mis- 
construed by the jury & are to be avoided.— 
SENEVIRATNE v. R., (POG0)35 AME. RR. 80, 2. C,. 


554c. Non-direction of jury.!---On the appeal of 
an applt. who had been ecnvictud in Nigeria 
of stealing & false accounting it} was estab- 
lished by reference to the shorthand record 
of the judge’s summing-uy at the trial that 
he did not give the jury any direction at 
all as to the onus of proot resting on the 
prosecution, or that the accused was entitled 
to have the benefit of # reasonable doubt : 
—-[Teld: (1) such an omission was as prave 
an error as active misdirection on the ele- 
ments of the offence, & a verdict of guilty 
given by a jury whe had not taken that 
fundamental principle into account was given 
in a case where the essential forms of Justice 
had been disregarded, & the conviction 
should be set aside ; (2) the general sentence 
of three years’ imprisonment passed on applt. 
was invalid, for it was applicable to cach 
count, whereas for the offences charged in 
the counts for false accounting the maxi- 
mum punishment was two years; (3) when 
the judge in chambers, in the absence of 
applt., varied the sentence on the record so 
that appit. was to receive two years’ im- 
prisonment on the counts for stealing & one 
year on the counts for false accounting, this 
was a new & different sentence passed in 
circumstances in which the judge had no 
jurisdiction to pass any sentence, & the 
sentence purported to have been thus passed 
should accordingly be set aside.-—LAWRENCE 
v. ., [19383] A. ©. 699; 102 L. J. P. C. 148; 
149 L. T. 574; 50 T. 1. R. 18, B.C. 


nnotations :—A8 to (1) Reld. Attygalle v. R., [1936] 2 AN 
| Anon. LAG ; Renouf v. A.-G. for Jersey, [1936] 1 A E.R. 


936, 
554d. Excessive sentence.]— LAWRENCE v. R., No. 
dd4c, ante. 


554e. Alteration of sentence in absence of prisoner. } 
—LAWRENCE v. R., No. 554c, arte. 


re a 
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Cases 654f—586a. 


554f. Juror unable to understand English.}—(1) A 
number of accused persons in India were 
convicted of murder & in some cases were 
sentenced to death & in others to transporta- 
tion for life. It subsequently transpired that 
at the trial one of the jury did not under- 
stand English, the language in which some 
of the evidence, counsel's addresses, & the 
judge’s charge were given:—Held: on 
appeal, the convictions & sentences must be 
set aside on the grounds that the effect of 
the incompetence of the juror was to deny 
to the accused persons an essential part of 
the protection afforded to them by law, & 
that the result of the trial was a miscarriage 
of justice. 

(2) In England the ordinary order would 
be in such circumstances to’ award a venire 
de novo. Their Lordships, however, think it 
desirable that any discretion as to any con- 
sequential order should be exercised by the 
High Ct., & they content themselves, there- 
fore, with humbly advising His Majesty that 
the appeal should be allowed (per Cur.).— 
RAS BEHARI LALv. KING-EMPEROR (1933), 102 


I. J. P. C. 144; 150 L. T. 3: 560 T. L. R. 13 | 


77 Bol. Jo. 571; 30 Cox, 0. 0. 17, P. O. 


558a. Trial for murder-—Failure to consider possi-. 


bility of verdict of manslaughter. ]—KNOWLES 
v. R., No. 564a, post. 


559. Add. Annotations :—As to (1) Consd. Umra v. 
' - ree 41 T. L. BR. 86; Nadan». R., [1926] 


560. Add. Annotations :—Rofd. Nadan v. R., [1926] 
A. C. 482; Knowles v. R., [1980] A. C. 366; 
Attygalle v. R., [1936] 2 All BE. R. 116; 
Renouf v. A.-G. for Jersey, [1936] 1 AH E. R. 
936 ; Seneviratne v. R., [1936] 3 All E. R. 36. 


561a. —-—- What amounts to ‘*‘ verbal ’’ evidence— 
Ceylon Evidence Ordinance, No. 14 of 1895. ]— 
A woman whose throat had been cut was 
unable to speak owing to the nature of the 
wound. She was fully conscious, however, 
& able to understand what was said to her, 
to make signs & to nod her head slightly. 
After making certain signs which, it was 
alleged, possibly indicated applt., she was 
asked the direct question whether it was the 
applt. who had cut her throat, & in answer 
to that question she nodded her head. She 
died shortly afterwards from asphyxia result- 
ing from the injury to her throat :—Held : 
evidence as to signs made in answer to 
questions put to the deceased was admissible, 
but statements of witnesses as to what 
interpretation they put upon the signs were 
not admissible ; further, the direct question 
to deceased whether it was applt. & her nod 
of assent constituted a verbal statement 
made by her within sect. 82 of Ceylon Evi- 
dence Ordinance, 1895, & as such was 
admissible in evidence under the section. 
There was proper & sufficient evidence of 
a verbal statement by deceased to the effect 
that it was applit. who had cut her throat.— 


ENGLIsH AND Emprre Dicrest SuppLEMENT. 


CHANDRASEKERA (otherwise ALISANDIRI) v. 
R., [1937} A. C. 220; [1936] 3 All FE. R. 865 ; 
106 L. J. P. C. 30; 156 L. T. 204; 53 
T. L. R. 187; 80 Sol. Jo. 1012; 30 Cox, 
©. C. 546, P. C. 


562a. Irregular view by jury.]—SENEVIRATNE v. 


R., No. 554b, ante. 


564a. Trial for murder by judge alone—tTrial by 


jury impracticable or not permitted by local 
circumstances. |—Applt. was convicted of the 
murder of his wife, & sentenced to death upon 
a trial in Ashanti without a jury. By sect. 9 
of Ashanti Administration Ordinance, 1902, 
“so far as it is practicable & local circum- 
stances permit’’ the procedure, civil & 
criminal, in the Ashanti ct. was to be the 
same ag in the Supreme Ct. of the Gold Coast 
Colony; in that ct. it was imperative by 
Ordinance that a trial for murder should be 
with a jury. The trial judge had not stated 
that a trial with a jury was not practicable 
or not permitted by local circumstances. It 
appeared on the appeal that there never had 
been trial by jury in Ashanti. The death 
of applt.’s wife resulted from a wound 
inflicted by a shot from a revolver while she 
& the appit. were together alone in @ room. 
By a dying declaration she had stated that 
the revolver had been fired accidentally by 
herself in a@ manner which she described. 
The applt. in his evidence also attributed the 
wound to an accident by her. , There was 
much circumstantial evidence :—Held: it 
should be presumed that a trial with a jury 
was not practicable, or was not permitted by 
local circumstances, & accordingly that the 
appeal failed so far as it was based upon 
want of jurisdiction ; but the appeal should 
be allowed upon the ground that the applt. 
had not the substance of fair trial, & had 
suffered substantial & grave injustice, in that 
the trial judge, having come to the conclusion 
that the revolver had been fired by the applt., 
had entirely failed to consider whether the 
evidence justified a conviction for murder as 
opposed to manslaughter, & the Board was 
clearly of opinion that it did not.— KNOWLES 
v. R., [1930] A. C. 366; 99 L. J. P. C. 108; 
143 L. T. 28; 46 T. L. R. 276; 29 Cox, C. C. 
199, P. C. 


564b. Reduction of sentences—Failure to observe 


statutory requirements.]—R. v. DAHU RAUT 
(1935), 51 T. L. R. 338; 79 Sol. Jo. 231, 
P. C. 


586a. Discretion of court below—Judicial Com- 


mittee will not interfere—Though members 
of court below disagree.}—Under Civil Code 
of Quebec, art. 189, a husband or wife may 
demand a separation on the und of ‘* out- 
rage, ill-usage, or grievous insult’’; & by 
art. 190: ‘‘ The grievous nature & sufficienc 

of such outrage, ill-usage & insult, are le 

to the discretion of the ct., which, in appreci- 
ating them, must take into consideration the 
rank, condition & other circumstances of 





PART IX. SECT 7. 


m i, —— Plaintiff domiciled abroad.} 
—On an application by pltf. for leave 
to appeal per saltum to the Judictal 
Cominittee of the Privy Council :— 
Held; the question involved iu the 
proposed appeal was one of t 
general & public importance & leave 
to appeal should be given; but since 


pltf. had established his domicile 
abroad, he should be required to gre 
security for the costs of the trial & of 
the appeal to the Ct. of Appeal, as well 
as the usual security on appeals to the 
Judicial Committee. Young v. OaNa- 
DIAN NORTHERN Ry. Co., [1930] 1 
W. W. R. 764; 3D. L. BR. 418; 37 
C. R. 0.1; 38 Man. L. R. 567.—CGAN. 


m fi. ——- Powers of Privy Council. }— 


82 


Rule 9 of Privy Council Rules does not 
empower the ct. to extend, beyond the 
limit fixed by Ord. 45, r. 7 of the Civil 
Procedure Code, the time for furnishing 
the security & depositing the transla- 
tive, etc., charges required by that rule 
in connection with an appeal to the 
Privy Council—BaHaDUR LAL v. 
JUDGES OF ALLAHABAD HIGH COURT 
(1933), I. L. R. 55 AU. 432.—IND. 


. 


the parties.” In such a case the Judicial 
Committee will be very reluctant to interfere 
with the discretion of the ct. below, even 
where there has been a great difference of 
judicial opinion; unless it appears that there 
has been a miscarriage of justice.—BALD WIN 
v. BALDWIN (1922), 91 L. J. P. C. 208; 128 
Il. T. 10, P. C. 


598. Add. Annotation :—Consd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 
53. 

606. Add. Annotation :—Refd. Nadan v. R., [1926] 
A. OC. 482. . 

608. Add. Annotation :—Refd. A.-G. of British 
Columbia v. A.-G. of Canada, [1924] A. C. 222. 

609. Add. Annotation :—Distd. James v. Cowan, 
[1932] A. C. 542. 

610a. —-——- —-—— ——.]}—JAMES v. COWAN, No. 


188a, ante. 


618. Add. Annotation :—Refd. Eurana S.S. v. 


Burrard Inlet Tunnel & Bridge Co., [1931] 
A. G, 300. 


618a. ——— From Court cf King’s Bench of Quebec— 


In respect of what matters.|—(1) In Art. 68 
of the Code of Civil Procedure of Quebec, 
which provides that an appeal lies to the 
Privy Council from final judgments rendered 
in appeal by the Ct. of King’s Bench in cases, 
among others, ‘‘ concerning titles to Jands or 
tenements, annual rents or other matters in 
which the rights in future of the parties may 
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618b. ——. 





Cases 586a—621a. 


be affected,’’ the ‘“ other matters’? are not 
necessarily eyusdem generis with the matters 
previously mentioned. 

_ (2) Upon an application to admit an appeal 
it is the duty of the ct. to decide whether 
there is a right of appeal under the statutory 
provisions applicable—Davis (LADY) vw. 
SHAUGHNESSY (LORD), [1932] A. C. 106; 101 
L. J. P. C. 37; 146 1. T. 289. 


Duty of court on application to 
admit appeal.]|—Davis (LaDy) v. SHAUGH- 
NEssy (LorD), No. 618a, ante. 





621. Add. Annotation :—Refd. Nadan v. R., [1926] 


A.C. 482. 


From Court of Appeal of British 
Columbia-——No power to grant leave in criminal 
matter — What is ‘‘ criminal matter.’’] — 
Upon the true construction of the Order in 
Council of Jan. 24, 1911], regulating appeals 
from the Ct. of Appeal of British Columbia 
to His Majesty in Council, the power of that 
ct. under r. 2 (6), in conjunction with the 
definition of “ judgment’ in vr. 1, to grant 
leave so to appeal from any ‘“ decree, order, 
sentence, or decision”? does not apply to a 
criminal matter. A prosecution under a 
statute of British Columbia, whereby a 
person summarily convicted of an offence 
thereunder is liable to a penalty & imprtson- 
ment, & consequent proceedings by way of 
habeas corpus certiorari, or case stated, raising 
the question whether the statute is ultra vires, 
are criminal matters for the above purpose.— 


J rr mtn ee = ee oe ee tate eee ee ee tne 


PART [X. SECT. 8, SUB-SECT. 1. 

o i. —— —— Question relating 
to freedom of inter-State trade.J}—On 
applications to the High Ct. for certi{l- 
cates under sect. 74 of the Constitution 
that questions of law as to the mits 
inter se of the constitutional powers of 
the Commonwealth & of the State of 
New South Wales involved in the 
decision in Hx p. Nelson (No. 1), 42 
Cc. L. HR. 209, were questions which 
ought to be determined by His Majesty 
in Council :—Held: the applications 
should be refused.—Exr Bs NELSON 
(No. 2) (1929), 42 C. L. R. 258; 3 
A. L. J. 66; 1929 A. L. R. 177.—AUS. 

605 i, ——~ 
dustratian Jwiictary Act,  1903.)}— 
Judiciary Act, 1903-1920, 6. 39 (2) (a), 
excludes an appeal as of right to the 
Privy Counsil from a decision of the 
Supreme Ct. exercising Federal juris- 
aiction, & gives to the High Ct. 
jurisdiction to entertain an appeal 
from such a decision.—LIMERICK §.S. 
Co. v. COMMONWEALTH OF AUSTRALIA 
(1924), 35 O.L.R.69; 258. R.N.8S. W. 
293; 31 Argus L. R. 153.—AUS. 


PART 1X. SECT. 8, SUB-SECT. 2. 
8b. Competency of appeal — From 





eee 


Divisional Court of Appellate Division.) 


~-No appeal lies, unless the case falls 
within Privy Council Appeals Act, 
R. 8. O., 1914 (c. $4), or unless leave 
to appeal is granted by the Judicial 
Nato Co 11996) 1D ih 
: Y. Co., ~d te 

ae 58 O. L. R. Soo + CAN. 
82: —— From advisory opinion— 
Final j .’}—Where questions 
were referred to the ct. for its considera- 
tion, & the matter was heard before 
& ct. composed of four judges who were 
igre divided in opinion {Held : 
se of appeal to e 
ae Council the opinion of the ct., 
a push advisory only, could be 
as a final sudement between 
8; (2) the words “ fina) judg- 
ment” in the Privy Council Rules 
ean that which is regarded as a 

ad 


Operation of 


tinal Judgmedt under Canadian law.— 
fe NOVA SCovid L-SGILATIVE COUNCIL 


sf. Order for trial by jury.J— 
Leave to ee to the Privy Counell 
from an order refusing to act aside an 
order providing for a jury trial of an 
action for damages for personal injuries, 
refused. — BRADSHAW v. BRITISH 
CoLUMBIA Rapip TrRAnNsir Co., LYb., 
[1927] 1 W. W. R. 425; 38 B.C. il. 
111.—CAN. 





qi. ——-- Necessity for.J—LKver since 
34. Geo. 3, c. 2, 5. 386, now found, 
substantially unchanged, in Privy 


Counci!] Appeals Act, Rh. 3S. O., 1914 
(c. 54), 8. 2, the right of appeal in 
cases falling within its terms has stood 
unchallenged, & no leave to pu 
either to be given by the Judicial 
Committee or by the ct. below, has 
been regarded as necessary. Although 
the Act is absolute in) prohibiting an 
appeal in cases which do not fall withtn 
it, this does not deprive his Majesty 
of the prerogative rigi:i to grant leave 
to appeal in any case in which he sees 
fit to exercise that right.—McBRIpF 
v, ONTARIO JOCKEY CLUL, LTp., [10926] 
1D. L. R. 743; 58 0. L. K. 267.— 
CAN. 


ti, —e- —.)—Applt. co., having 
becn held liable for approximately 
$7,000, appealed giving security only 
for $500 for the costs of the appeal, 
The appeal having been dismissed, 
applts. applied for a stay of procecdings 
ending a projected appeal to the 
5 udicial Comtuitteo of tho Privy 
Council:—Held; the application 4s 
made could not be granted.--FIDELITY 
PHENIX Fink INSUHANCE Co. oF NEW 
YORK v. MCPHERSON, [1925] 3D. L. KR. 
131; [1925] 8. C. R. 104.— CAN. 


f i. -——.}—An applicatian for 
special leave to appeal to the Pilv 
Council, & even the granting of suc 
leave, do not ipso facto operate as a 
suspension of pr gs in execution 
of the judgment rendered by 
Supreme Ct. of Canada.—StTeven 
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»B FLORANT, (L926) ¢ D. Le. R. 601; 
{1926} S. G. TR. 90.--CAN, 


k (p. 498) i. ---—-.}~(1) Leave to 
appeal to the Privy Connell should not 
be granted in a criminal case, but 
yurtios dosiring fo appeal should be 
eft to their remody by application to 
the Privy Council for auch leave. 

(2) Assuniing the ct. to have power 
to grant leave Lo appeal, such leave 
should be refused in any case not 
coming within the principles laid down 
In Re Dillet, No. 542, ante.— R. vo. R. 
(1926), 46 Osan, Crim. Cas. 307; 58 
N. 8. KR. 457.—CAN, 

L(p. 408) i. ——-- dteducing arbitrator’s 
award liar propriation of land.) -—- There 
fy aright of appeal to the Privy Councll 
from the judgment of the Ct. of Appeal 
reducing the arbitrater’s uwward = in 
regard to lunds pxrepiulee under 
Dominion Ry. Act, R. &. ©., L827.-— 
Ree BOULTON & TORONTO TERMINALS 
Ity. Co., Lrp., [1933] 4 0. L. KH. 621; 
O. K. 816.—CAN. 

sk. Appeals pending in Supreme 
Court d& before Privy Council Stay of 
proceedings tw Canadian appeal.}— 
Where, A. & B. being co-defts., A. had 
first inscribed an appeal for hearing In 
the Supreme Ct. of Canada, & H. later 
on had inscribed an appeal to the 
Judiciai Committee of the Privy 
Council, upon motion on behalf of B. 
the procecaings on the first appeal were 
stayed pending the decision of the 
Privy Couneil upen B.’s  appeal.-— 
ASHBRIDGE 0. SHAVER 6 HARRISON, 
(1925) 4 D.. R. 1048; (1925) 8. C. ht, 
694,--CAN. 

so. Appeul without leave—Not on 
question of jurisdiclion.J—An ae 
which radses only a question of juris- 
diction & does not involve a pecuniary 
amount, is not a matter in controversy 
within Privy Council Appeal Act 
R. 8. O., 1927, entitling pltf. to appea 
as of right to the Privy Councell.— 
LOVIBOND v.GRAND TRUNK RaiL_way & 
CANADIAN NATIONAL RaiLway, [1935] 
1D.L.R.179; O. KR. 72%; affd., (1936) 
2 All i. K. 495, P, C.—CAN. 


Cases 62la—640b. 


CHUNG CHUCK v. R., [1930] A. C. 244; sub 
nom. CHUNG CHUCH v. R., Wonea Kit v. R., 
99L.J.P.C.71; 142 L. T. 266; 467. L. R. 


134, P. C, 

626. Add. Annotation :—Refd. Nadan v. R., [1926] 
A. ©. 482. 

681a. ——— Report to High Court should be included 


in appeal.J—-PRaAcTIcCE NoTyr, [1933] W. N. 


148; 75 L. Jo. 421. 
640. Add. Annotation :—Refd. 


AO einai er 


: Hem Sing v. 
Mahant Basant Das, [1936] 1 All E. R. 356. 


640a. ——- —-— If merely advisory.]— Applts. 
claimed to deduct from the income on which 
they had been assessed a sum paid to under- 
writers on au issue of preference shares on 
the ground that it was ‘‘ expenditure incurred 
for making profits in their business ’’ within 
Indian Income Tax Act, 1918. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


of taxes, the chief revenue authority, & the 
High Ct. successively decided against them. 
They then appealed to His Majesty in 


Council :—Held: on a preliminary objection, 


the decision, judgment, or order made by 
the High Ct. under Indian Income Tax Act, 


1918, s. 51, was merely advisory & not final, 


& the appeal to His Majesty in Council was, 
therefore, incompetent.—Tata IRON & STEEL 


Co. v. BOMBAY CHIEF REVENUE AUTHORITY 


288, P. C. 


The collector 





PART IX. SECT. 8, SUB-SECT. 8. 


pi. —— —— ——~—.}—A Judgment 
of the High Ct. on the Appellate Side, 
Rranting probate to a person, is a final 
ecree, from which an a i lies to 
His Majesty in Councill.— VELLASAWMY 
SERVAI v. L. SIVARAMAN SERVAI (1926), 
i. L. R. 5 Ran. 119.—IND. 


ip -—— —— ——,}—SYED 
KHAN wv. SYED EBRAHIM (1927), 
I, Le R, 6 Ran. 169.—-IND, 


tii, —— —— —— ——.]— Where 
comnpeting applications under Probste 
& Administration Act, 1881, for pr.- 
bate of different alleged wills of a 
testator, have been heard by the 
district judge as a regular suit, an 
appeal from the decree or final order 
assed on appwual by the High Ct. lies 
o the Privy Council under, & subject 
to the requirements of, the Code of 
Civil Procedure, 1908, 588. 109, 110.— 
VELLASAWMY SERVAIL v. SIVARAINAN 
ict la (1929), I. L. R. 8 Ran. 179.— 





t fii, J—An 
appeal does not lic from an order under 
Ord. 41, r, 23, reversing a decree which 
disinissed a suit upon a preliminary 
point, & remanding the suit for trial, 
as this is not a ‘ tinal order ”’ within 
sect. 109 of Code of Civil Procedure, 
1908.—ABDUL JAHMAN vv. . «K. 
Cassim & Sons (1932), L. HK. 60 Ind. 
App. 76, P. C.—IND. 


a See rt ee — eee 








t iv. ee JAD 
order dismissing aon appeal on the 
ound that, owing to  applt.’s 


ailure to implead the reprosentatives 
of a deceased resp., it had abated in 
toto, is a final order within sects. 109, 
110 of the Code of Civil Procedure.— 
Cuunrlr LAL-Tutst RAM v. AMIN 
CHAND (1933), I. L. R. 14 Lah. 609.— 


ai, -—— From interlocutory judq- 
ments.)-—Appeals on matters § inter- 
locutory in their nature should be 
allowed to be preferred to His Majesty 
in Oounci] only when their decision 
will practically Bhan an end to the litiza- 
tion & finally decide the rights of the 

arties. BHAGWATI DAYAL wv. DHAN 
RHUNWAR (1925), I. LR. 48 Al. 329, 
—IND. 

a fi. —— Not from High Court— 
Sitting in criminal appeal from Court of 
Sessions.]—No appeal lies to the Privy 
Council against a Judgment of the High 
Ct. sitting in criminal appeal from a 
trial by the Ct. of Sossions.—HEMa- 
YETUDDIN AHMED v, EMPEROR (1930), 
I. L. R. 58 Calo. 344.—IND. 


a iii. ——- Suspension of advocate 
from practice.}—Where an advocate 
has been suspended from practice for 
breach of rule 1 of Chapter 21 of the 
General Rules for civil cts., & he raises 
the question of the correct interpreta- 
tion of the rule, this is a fit & proper 


caso for granting leave to appeal to the 
Privy Council.—SHIVA NARAIN JAFA 
v, ALLAHABAD H1aH CT. JuDGES (1933), 
I. L. R. 56 All. 702.—IND. 


639 ii. From order refusing to 
enrol legal practitioner. }—An order of the 
High Ct. refusing*to enrol a person as 
a legal practitioner under Legal 
Practitioners Acts, 1879, is not one 
from which the High Ct. has juris- 
diction to grant leave to appeal to the 
Privy Council.—Re Miss (1922), 1. L. R. 
1 Pat. 590.—IND. 





b f. Re AN ADVOCATE 
(1929), I. L. R. 8 Ran. 40.—IND. 


b ii. Valuation of property com- 
pulsorily acquired.}—ln appeals in- 
volving the valuation of property in 
ludia, the Judicial Committee will 
entertain an appeal under Act XIX, 
1921, 8. 2, as to the value of property 
compulsory acquired only upon 
questions of principle, including errors 
in appreciating or applying the rules of 
evidence, or the judicial methods of 
weighing evidence.—Nowrkosi Rus- 
TOMJ! WADIA v. BOMBAY GOVERNMENT 
(1925), 1. L. R. 49 Bom. 700.—IND. 


b iii. Not from decree affirming 
court below—What amounts to.)J—FPltfs. 
obtained a mtge. decree in the ct. of 
the subordinate judge, but their claim 
to interest pendente lite was disallowed. 
Defts. appealed to the High Ct. while 
pitfs. preferred a cross-appeal in respect 
to intorest pendente lite. Defts.’ appeal 
was dismissed while pltfs.’ cross-appeal) 
was allowed, the decree of the High Ct. 
being in the following terms: ‘ The 
decree of the Ct. below be modified to 
this extent that interest at the bond 
rate shall run on the principal up to 
the expiry of the period of grace.” 
Defts. applied for leave to appeal to 
His Majesty in Council. The value of 
the subject-matter of the suit & the 
appeal was above ten thousand rupees : 
—Held: the decree of the High Ct. 
was not one ‘“ affi the decision 
of the ct. immediately below ”’ within 
Code of Civil Procedure, 1908, 8. 110, 
& appcts. were entitled as of right to 
appeal to His Majesty in Council. 

urther, the appeal conld not be 
limited to the question of interest only, 
upon which point there was variation 
in the decree, but appcts. were entitled 
to appeal from the entire decree.— 
THAKUR JAMUNA PRASAD SINGH bt. 
JAGARNATH PRASAD SINGH (1929), 
1, L. R, 9g Pat. 558.—IND. 


b iv. —— —— -—-—.]}——Matters in 
dispute in a pending suit having been 
referred to arbn., an award was made 
to the effect that deft. should, within 
a time fixed, give possession of a certain 
factory to pltf., & in default should 
pay pitf. Rs. 13,000. Objections to 
the award were made by deft. which 
were disallowed, & the award was 


QA 








(1923), L. R. 50 Ind. App. 212; 39 T. L. R. 


640b. ——— Order of High Court—-On appeal from 
application to district judge to file award.|}— 
An appeal to the Privy Council lies under 
Code of Civil Procedure, 1908, s. 109, from a 
decree or final order of a High Ct. made upon 
appeal from an order of a district judge upon 
an application to him to file an award in ct. 
The appeal is not precluded by sect. 104 (2) 





ordered to be filed, but as the time 
tixed for delivery of the factory had 
by then expired, the ct. considering it 
unnecessary to incorporate in its decree 
a direction relating to the delivery of 
the factory, granted a decree to pltf. 
only forthe Rs, 13,000. Deft. appealed 
to the High Ct. & his appeal was 
accepted only to the extent that the 
decrec of the trial ct. was modified to 
bring it into conformity with the 
award. Deft. then applied for leave 
to appees to His Majesty in Council :— 
Held: as the a Ct. had in sub- 
stance affirmed the decision of the 
trial ct. the alteration made by it in 
the decree not being of a substantial 
nature, leave to appeal to His Majesty 
in Counci) under Code of Civil Pro- 
cedure, 8. 110, could not be granted.— 
BANSI LAL v. GopaL LAL (1928), 
I. L. R. 10 Lah. 688.—IND. 


bv. Order of High Court under 
Provincial Insolvency Act.}—In a case 
where Provincial Insolvency Act, 1920, 
gives a right of appeal to the High Ct., 
an appeal from the decision of the 
High Ct. Hies to the Privy Council 
under, & subject to, the Code of Civil 
Procedure.—MAUNG Ba THAW v, 
Ma PIn (1934), L. R. 61 Ind. App. 
158.— IND. 


b vi. ——— Order suspending pleader 
from practice.}—Leave to appeal ey 
be granted from an order of the Hi 
Ct. suspending a pleader from practis- 
ing for a period of six months.—ZJe 
A PLEADER (1932), I. L. R. 55 ADL. 
246.—IND. i 





f i. —— -—-—.]—-The question of 
law involved need not be of general 
importance ; it is sufficient if there is 
a substantial question of law between 
the parties.— RAGHUNATH PRASAD 
SINGH ©. PARTABGASH DEPUTY COMRS. 
(1927), 54 L. R. Ind. App. 126.—IND. 


f ii. —— -J—DELHI CLOTH & 
GENERAL MILLS Co., LTp. v. DELHI 
INCOME Tax COMRS. (1927), 54 L. R. 
Ind. App. 421.—IND. 





{ iji,. ——- ——.}+-MATHURA, KURMI 
v. JAGDEO SINGH (1927), I. L. R. 50 
All. 208.—-IND. * 

{ iv. —— Order made without 





urisdiction.}—KisHaN SINGH wv. THE 
NG EMPEROR (1928), L. R. 55 Ind. 
App. 390.—IND. 


fv. Matter of general import- 
ance.}—Held;: a casc was a fit one for 
appeal to the Privy Council, where the 
quertion in dispute was of genera! im- 
portance, as the execution of docu- 
ments with an option of re-purchase 
was very common & a considerable 
amount of litigation came before the 
cts. in connection therewith.—JIvaNn- 
GIRI GURU_CHAMELGIRI 0. GAJANAN 
NARAYAN PATKAR (1926), I. L. R. 50 
Bom. 753.—-IND. 


€ 





640c. 


641a. 


of the Code; that provision applies only to 
an appellate order of a district judge where 
the application has been made to a sub- 
ordinate judge.—RAMLAL HARGOPAL v. Kis- 
HANCHAND (1923), L. R. 51 Ind. App. 72, P. C. 


Probate suilt.]—- Where competing 
applications under Probate & Administration 
Act, 1881, for the probate of different alleged 
wills of a testator have been heard by the 
District judge as a regular suit, an appeal 
from the decree or final order passed on 
appeal by the High Ct. lies to the Privy 
Council under, & subject to the requirements 
of, the Code of Civil Procedure, 1908, ss. 109, 
110.—VELLASAWMY SERVAI v. SIVARAMAN 
SERVAI (1929), 567 L. R. Ind. App. 96, P. C. 





640d. ——- Not on question of compensation for 





land compulsorily acquired.|—Act XIX. of 
1921 has not the effect of giving a right of 
appeal to the Privy Council from a decision 
of the High Ct. upon an appeal from an 
award of the Tribunal appointed under 
Calcutta Improvement Act, 1911, assessing 
compensation in respect of land acquired 
under the provisions of that) Act.—SEcRgE- 
TARY OF STATE FOR INDIA v. HINDUSTHAN 
CO-OPERATIVE INSCE. SociETy (1931), 58 
L. R. Ind. App. 259, P. C. 


Lahore High Court——-Jurisdiction under 
special Act.J—An Act gave power to a 
tribunal set up thereunder to decide questions 
which in substance concern the nature of the 
trusts under which the endowments of 
certain religious institutions were  heid. 
They also included questions of ceinyonsa- 
tion for loss of office & questions as regar {5 
claims to property in respect of which the 
tribunal’s powers were not limited by any 
provisions as to value. Under the Act the 
tribunal was given the same powers as are 
vested in the ordinary cts. of the country, 
& its proceedings were to be conducted in 
accordance with the ordinary rules of civil 
procedure of the country. The formal 
expression of its decision was described by 
the Act as a decree or order. The <Act, 
however, provided that appeals from the 
tribunal were to be heard by a Div. Ct. & 
not by a single judge. On a preliminary 
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et ee ee 


Cases 640b—656a. 


objection taken to the competency of the 
appeal :-—Held: the jurisdiction conferred 
upon the Ligh Ct. was intended to include 
the new subject-matter as part of the 
ordinary appellate jurisdiction of the High 
Ct., & the case was within the general 
principle laid down by Viscount HALDANR, 
I..C. in National Telephone Co., [td. v. Post- 
master-General, [1913] A. C. 546, at p. 552, 
that ‘* when a question is stated to be referred 
to an established ct. without more, it... 
imports that the ordinary incidents of the 
procedure of that ct. are to attach, & also 
that any general right of appeal from its 
decisions likewise attaches,” & the objection 
could not. be sustained.—Him SInair v. 
Manant BAasant Das, [1936] 1 Al BE. R. 
3563; 80 Sol. Jo. 803, P. C. 


641b. High Court of Bengal—Claim relating to 


cantonment land.]---BARRACKPORE CANTON- 
MENT COMMITTEE SECRETARY v. SATISH 
CHANDRA SEN (1980), 47 T. L. R. 3, P. CC. 
Gold Coast—-Native tribunal—Attitude of 
Judicial Committee to decision. |—The 
Native Jurisdiction Ordinance, 1883, of the 
Gold Coast provides by sect. 11 that the 
civil jurisdiction of a native tribunal shall 
extend to hearing & determining certain 
classes of suits, including all suits relating 
to the ownership or possession of lands held 
under native tenure & situated within its 
jurisdiction ; & by sect. 17 that when it 
appears to any ct. that a case brought before 
it is one cognisable by a native tribunal the 
ct. shall, unless satisfactory reasons to the 
contrary be shown, refer the parties thereto. 
A suit of the class mentioned above having 
been tried & decided by a native tribunal, 
the decision was reversed upon the evidence 
by the Provincial Corar., & his judgment was 
aifirmed upon a further appeal to the 
Supreme Ct. :--//leld : baving regard to the 
provisions of the Ordinance the decision of a 
native tribunal in a matter of the above kind, 
being one peculiarly within its knowledge, if 
arrived at after a fair hearing & on relevant 
evidence, should not be disturbed without 
very clear proof that it was wrong, & in the 
present case there was no such proof.— 
ABAKAIT NTUAH v. ANGUAH BUNNLEH, [L031] 


an ip eden Gate ioe Soares stk eens Pate “ats feel o ddan ces, tk nae ON ee emcee 





651 1. Sum below appealable value— 
When appeal lies.}—MAUNG BA. TIAN. 
v. PE@U DistrRroT Councri (1927), 
I. L. R. 6 Ran. 43.—IND. 


sl. Limitation of right to appeal—— 
Tetlers Patent of Calcutta High Court 
of 1927, ]—'The now clause of the Letters 
Patent of the Calcutta High Ct., 


passed 1927, takes away, in all sccond _ 
appeals decided by a single judge, 


without his giving a certificate that the 
case is a fit one for appeal, the right 
to go to the Privy Council under the 
ordinary law, though the right of the 
Judicial Committee to give special 
leave is not of course affected. The 
new Letters Patent cannot be upplied 
to pending cases without taking away 
existing rights of appeal.—SapaR ALI 


v. DaLIMUDD -L R. 85 : 
512, IND. IN (1928), I. L. R. 56 Cale 


sp. Desirable to avoid two appeals. }— 
It ts desirable that in some manner 
recourse to two appeals to the Privy 
Council should be avoided where one 
is from a decree of the High Ct. under 
sect. 98 (2) of the Code of Civil Pro- 
cedure & the other ig from the decree 
- & Letters Patent Appeal varying 
‘he former decree.—JATONDRANATH 


CHANDHURLvY. UDAYKUMAR DAS (1931), 
J. L. 1. 58 Calc. 1281.—IND 


PART IX. SECT. 8, SUB-SECT. 4. 

a (p. 502) i. -—— —— No power 
to ertend.\—'The ct. nu: no diseretion 
to depart from the rules regulating 
appeals to His Majesty tn Council, & is 
functus officio as regards granting leave 
to appeal when the time prescribed 
by the rules has expired. The only 
remedy of either the Crown or a subject 
who desires to appeal from a decision 
of the ct., but ig out o. time, fs to apply 
to His Majesty in Counell for special 
leave to appeal.— RnopEs-MooriouaK 
vy. STAMP Dovotigs Comer. (No. 2), 
(1933) N. Z L. R. 1413.—-N.Z. 

kK (p. 503) i, —— -—- — > Judges 
equally divided.J}—The Ct. of Appeal 
granted leave to appeal to the Privy 
Council froin a decision of the Ct. of 
Appeal reversing an order for a new 
trial, the verdict of the jury being for 
more than 500, & the judges. inclnding 
the trial judge, being equally divided. 
—TREMAIN 0. MANAWATEE DRAINAGE 
BoarRp, [1926] N. Z L. R. 416.--N.Z. 


sm. Jrish Free Stale—Leave to appeal 
—IWhen granted.|}—The eee prin- 
ciples governing applications for leave 


85 





to appeal stated.--- Hurt ». MKENNA, 
“FREEMAN'S PTOURNAL '' ? FMRNSTROM 
& TRAKSLIBERS, [TO26) 1. 402.-—IR. 

BN. J LOVE tO 
appeal refused. -- O’CAITAGHAN %, 
O'USULLIVAN, (1026, 1. Tt. Sat.-—TR. 

meee me ee J See, also, NO. 
715. 

so. Tigh Court of Western Samou— 
Criminal matter-—-No public interest 
involved— Leave refused.}---SLIPPER v. 
Braisny (No. 2), [1931] N. 2 L. 
268. —N.Z. 

8q. -—-.}—-The Supreme Ct. of 
New Zealand has no jurisdiction to 
grant, leave to appeal to the Privy 
Council from a judgment of the 
Supreme Ct. on an appeal from the 
High Ct. of Western Samoa.—NiEISON 
v. BRAISBY (NO. 3), [1934] N. Z. L. R. 
636; G. lL. R. 474.-—-N.Z. 


PART IX. SECT. 9. 


sp. Stay of erecution pending anpeal 
—What must be shown-—Abiltty of 
plaintiff lo pay in event of reversal.\— 
GEORGIA CONSTRUCTION Co., LTp. & 
BANK OF TORONTO v. PACIFIC GREAT 
EASTERN Ry. Co. (B C,), (1929) 4 
D. L. RK. 607; 3 W. W. RR. ¥2.—CAN. 


s a 72; 100L. J. P.O. 47; 144 L. T. 161, 


659a. ——-~ ——-.|—-(1) There is no appeal as of 


right to His Majesty in Council from the 
decision of the Royal Ct. of Jersey in a 
criminal case. There is no trace in any 
legislation, or in an authoritative work, of 
any such right of appeal. The Ordinances 
of Pyne & Napper, 1591, which, in the light 
of present evidence, must be regarded as 
having been properly confirmed by Order in 
Council & aha inf & as having become 
art of the law of Jersey, support the view 
hat there is no appeal as of right in criminal 
matters. There is, however, no Order in 
Council, charter, or other instrument of 
authority from which it can be inferred that 
the Crown’s prerogative right to grant special 
leave to appeal, & to allow an appeal, in a 
criminal case from Jersey has been taken 
away. That prerogative right still exists. 
(2) The prerogative right of entertaining 
appeals can only be taken away by express 
words or the necessary intendment of a 
statute or other equivalent act of State. 


(3) The Board treats applications for ; 


special leave to appeal in criminal cases & 
. the hearing of criminal appeals so admitted 


Cases 656a--712a. ENGLISH AND Empree Diaest SUPPLEMENT. 


as being on the same footing, &, in the case 
of misdirection, or in any other case of an 
alleged failure in the proper trial of a criminal 
case, will advise His Majesty to intervene 
only if there is shown to have been such a 
violation of the principles of justice that 
grave & substantial injustice has been done.— 
RENOUF v, A.-G. FOR JERSBY, [1936] A. C. 
445: [1936] 1 All E. R. 936; 105 L. J. P. C. 
84; 155 L. T. 1; 52 T. L. R. 455; 80 
Sol. Jo. 304; 30 Cox, C. C. 397, P. C. 


662. Add. Annotation :—Retd. Nadan v. R., {1926] 


C. 482. 


662a. ——— Appeal from deportation order made by 


Administration of Western Samoa.|—NELSON 
v. R., [1928] W. N. 197, P. C. 


665a. ——~ ——— Appeal under Ordinance No. 103, 


sect. 80.}—Under the terms of the charter 
of 1855 of the ct. then having jurisdiction, 
& sect. 1154 of the Civil Procedure Code of 
the Straits Settlements, an appeal lies to 
H.M. in Council from a decision of the Ct. 
of Appeal of the Straits Settlements upon 
an appeal under sect. 80 of Ordinance No. 103 
(Stamps).—STRAITS SETTLEMENTS COMR. OF 
Stamps v. OEL Tyona@ Swan, [(1933] A. C. 
3878; 102 L. J. P. C. 90; 149 L. T. 146; 
49 T. L. R. 428, P. C, 


Part X.—The Channel Islands. 


688a. ——— Validity of will of immoveables.|-—By 


art. 28 of the Law of Jersey, 1851: ‘‘ Les 
actions touchant la validiteé des Testamens 
contenant des legs d’immeubles  seront 
instituées & la Cour du Samedi, et aussi les 
actions en partage des immeubles d’une 
succession, lorsque ces immeubles auront été 
légués en tout ou en partie par Testament” :-— 
Held: that art. 28 of the Law of 1851, 
which for the first time authorised, subject 
to conditions, the disposition of immovables 
in the Island of Jersey by will, conferred 
jurisdiction to entertain proceedings relating 


Part XI.—Isle 


712a. Right of Crown to minerals—Shale.]—By 


an Act of Tynwald, known as the Act of 
Settlement, 1703-1704, s. 16, all mines & 
minerals, quarries & delfs of flagg, slate or 
stone are reserved to His Majesty as Lord of 
the Isle & Manor of Man. Applt. claimed a4 
declaration that a certain mineral commonly 
called shale was within the reservation in the 
Act of Settlement, 1703-1704. Resp. by her 
answer, while admitting that her estate of 
customary freehold was subject to the 
Crown's legal rights, denied that the shale 
was a mineral within that Act. She con- 
tended that it was the ordinary subsoil of 
the estate & district, & her absolute property, 
& was composed essentially of clay & sand. 
It was admitted by applt. that the contention 


to the validity of such wills upon the Cour 
du Samedi (which sits weekly) to the ex- 
clusion of the Cour d’Héritage (which sits. 
only twice a year). The Cour d’Héritage, 
a very ancient ct., had no original jurisdiction 
to decide as to the validity of wills disposing 
of immovables in Jersey, because before the 
Law of 1851 such disposition by will was for- 
bidden & unknown, & there is no ground for 
conferring any implied jurisdiction on the 
Cour d’Héritage.—GILBERT v. CHING, [1936] 
A.C. 145; 1085 L. J. P. C. 27; 154 L. T. 
195, P. C. 


of Man. 


that shale was a mineral could not be main- 
tained, but it was contended that it was 
covered by the specific words “‘ flagg, slate 
or stone’’:—Held: the question was an 
issue of faqy to be decided according to the 
articular circumstances, the duty of the ct. 
eing to determine what the words meant 
in the vernacular of mining men, cammercial 
men & landowners in 1703 when the Act of 
Settlement was passed. As there was no 
evidence that the words “ flagg, slate or 
stone,’”’ or any one of them, had ever been so 
used, that substance was not within the 
terms of the Act of Settlement.—A.-G. FOR 
Istez OF MAN v. Moors, [1938] 8 All E. R. 
263; 159 L. T. 425; 82 Sol. Jo. 520, P. O. 


712b. Lundy Island—-Whether part 





714a. 





Vol. XVII.—Dependencies. 


Cases 712b—716. 


Part Xla.—Other Islands. 


of Great 
Britain.}—On a charge of an offence on 
Lundy Island against Coinage Act, 1870 
< 10), 8s. 5, the justices for the Bideford 

ivision of Devon held that they had juris- 
diction & convicted the defendant, in spite 
of his contention that Lundy Island was not 
s part of Great Britain :—Held: there was 
evidence before the justices to support the 
conclusion that Lundy Island was part of 


Great Britain, & their decision must be 
affirmed. Semble: if the justices had found 
the contrary, the ct. would have reversed 
their finding on the ground that there was no 
evidence to support it.—HARMAN v. BOLT 
ny 47 T. L. R. 219; 75 Sol. Jo. 99, 


712c. Ceylon—Validity of Order in Counell.J— 


ABEYESERKERA Vv, JAYATILAKE, No. 17a, ante. 


Part Xll.—Irish Free State. 


718. Add. Citation :—21 L. G. R. 419, C. A. 
714. For the paragraph in the original volume 


substitute the following paragraph :— 


Transference of liabilities of British 
Government to Irish Free State.|—By agree- 
ments made in 1917, during the war with 
Germany, it was agreed between the British 
Govt. & resp. co., that the co. should make 
certain alterations in their railway lines in 
order to facilitate the carriage of coal from 
certain collieries for purposes connected with 
the war, the Govt. undertaking to reinstate 
the lines after the conclusion of the war. 
In 1922, Irish Free State (Agreement) Act, 
1922 (c. 4), & Irish Free State Conatitution 
Act, 1922 (session 2) (c. 1), were passed. 4t tine 
date of the passing of these Acts the contract’ 
with the Govt. were still executory :—Held : 
the effect of these Acts, & of the Orders made 
under them, was to transfer the liability under 
the contracts of 1917 from the British Govt. 
to the Govt. of the Irish Free State.—A.-G. 
v. GREAT SOUTHERN & WESTERN Ry. Co. 
OF IRELAND, [1925] A. C. 754; 941. J. K. B. 
772; 133 L. T. 568; 41 T. L. R. 576; 69 
Sol. Jo. 744, H. L.; revsg. S. C. sub nom. 
GREAT SOUTHERN & WESTERN Ry. Co. OF 
IRELAND v. R., [1924] 2 K. B. 450, C, A. 





Act, 1868 (c. 54).J—The effect of Irish Free 
State Constitution Act, 1922 (session 2) 
(c. 1), 8. 1, & art. 73 of the Schedule thereto, 
& of Irish Free State (Consequential Pro- 
visions) Act, 1922 (session 2) (c. 2), s. 1 (1), 


Effect of on Judgments Extension 





is that Judgments Extension Act, 1868, has, 
since Dec. 5, 1922, ceased to apply to the 
Trish Free State.-~-BANFIELD v. CHESTER 
(1925), 04 L. J. K. B. 805; 133 L. T. 628 ; 
41 T. L. R. 5633 69 Sal. Jo. 692, C. A. 


———- ~~-~.]-—See, also, No. 716. 
714b. Government of Ireland Act, 1920 (c. 67), 


s. 56 (6), Sched. VIII---Constitution of Irish 
Free State (Saorstat Eireann) Act, 1922 
(No. 1 of 1922), Sched. I, art. 78—Right of 
transferred civil servants to compensation on 
retirement in consequence of change of govern- 
ment.|—Wiaa v. A.-G. or Dusn Fue STatTR, 
[1927] A. O. 674; O86 IL. J. P.O. 88; 187 
L. T. 460: 43 T. 1. RR. 457, 17%. 0. 


: Annotations :—Folld, Re Transferred Civil servants (Ireland 


——. 


) 
Compenantion, eee) A. C. 42. Refd. Nixon v. A.-G. 
(1930), 100 L. J. Ch. 70. 


| 714ce. S.P. Re 


TRANSFERRED Civil SERVANTS 
(IRELAND) COMPENSATION, [1920] A. ©. 242 ; 
sub nom. Re Irish CiviL SERVANTS, 98 LL. J. 
P. CG. 89; 3140 Ta. TT. 254; sub nom. Re 
ARTICLE X OF ARTICLES OF AGREEMENT FOR 
TREATY BETWEEN GREAT Bri'taAIN & IRE- 
LAND, 46 T. L. R. 57, P.O. 


Annotation :-—Consd. Nixon v. A.-G., (1980) 1 Ch. 566. 


715. 


716. 


Pn a ee AE ae oT 


After this case add ‘‘ Sec, also, cascs in Part 
IX., Sect. 8, sub-sect.. 4, ante.”’ 

Add. Citations :~-(1924] I K. B. 214; 
L. J. K. B. 331; 130 L. T. 268. 

Add. Annotations :--Folld. Banficsd v. Cheater 
(1025), 94 L. J. K. B. 805. Refd. Perform- 
ing Right Society, Ltd. v. Bray U. D. C., 
f1930] A. C. 377. 
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PART XII 

714 1. Irish Free State Constitution 
Act, 1922 (session 2) (c. 1}—Transfer- 
ence of assets of British Government to 
Irish Free State.}—Held: a debt due 
to the Land Commiasion, although 
incurred tn 1922, was an “ asset ” that 
had been penvlerna from the former 
Govt. of the Unt Kingdom of Great 
Britain & Ireland to the Govt. of the 
Irish Free State.—Re MALONEY, [1926] 


I. R. 202.—1R. 
714 ti, —— Egect on jurtediction of 
existing courte—Pending establishment 


Of courte for Irish Free State.}—R. v. 
Ic Court JUDGE, 


KLow County 
ne 21. R. 139.—IR. 
14 tii. —— Public Safety Act, 1927 
« 31)—Ordé le a -G. v. 

joe (1928) I. R. 451.—IR. 
ve Effect of on Fugittve 
ender. Act, 4 i 


1881.}—Held: the 
Offenders Ast 
to be of full force & effect in the 





1881, con- 


Irish Free State by virtue of the pro- 
visions of Art. 73 of the Constitution, 
& it is not inconsistent with the pro- 
visions of the Constitution.—JRisi 
FREE STaTR v. LITTLE. [1931] [. R. 39. 
114b i. Government of Ireland Aet, 
1920 (c. 67), 88. 54, 55, Sched. VIII—- 
Constitution of Irish Free State (Saorstat 
Ktreann) Act, 1922 (No. 1 of 1922) 
Sched. I, Art. 78—Right of transferre 
civil servants to compensation on retire- 
ment in consequence of chanye of Viovern- 


ment.J}—LONSDALE wv. A.-G., [1928] 
I. R. 35.—-IR. 

114b 1. ———— —-—- -—-—-}--CassmpY 

F THE IRISH FREE STATE, 


vw. A.-G. O 
[1930) IT. R. 65.—IR. 

114b fi, —— -— -———.]}--F117- 
GIBBON v. A.-G. OF THE IRISH FREE 
SraTE, {1930} I. R. 49.—IR. 

714b iv. —- ——.jJ—A claim 
to compensation under Art. 10 of the 
Treaty by a civil servant, who, having 
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served under the Govt. of the United 
Kingdom, served under the Provisional 
Govt., & subsequently was transferred 
to tho service of the Free State Govt., 
is maintainable.—De LACY SMYTH wv. 
A.-G., (1934) J. BR. 139.-—1R. 


716 §. Liability to give security for 
costa— Kesident tn position of foreigner.) 
—Application on behalf of defts., 
resident in Northern Ireland that 
pitt who resided {tn the Irish Free 

tate, might be ordered to give security 
for coste on the ground that In the 
event of cdefts. obtaining judgment, 
they wonld be unable to have it 
extended in the lrish Free Btate, as 
Judgments Extensions Act, 1868, no 
longer applied to that country :— 
Heid: pitfs. must give eecurity for 
costa.---CALLAN t. M'KENNA, [1929] 
N. I; 1.—--IRt. 

st. [rish Free State (Agreement) 
Act, 1922 (c. 4)—Hffect on Compantes 
Acts.}--On petition by a shareholder 


Cases 716a—7162. 


716a. Summons relating to bequests to Irish 
parishes—Whether Attorney-General of Irish 
Free State proper defendant.] — Re Love, 
NAPER v. BARLOW, [1932] W. N. 17; 1738 
L. T. Jo. 116; 73 L. Jo. 168. 


716b. Treaty scheduled to Irish Free State (Con- 


716c. 





ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


stitution) Act, 1983 (session 2) (c. 1)—Part of 
statute law of United Kingdom.]—MOooRrE wv. 
A.-G. ror IrisH FREE STATE, No. 447a, ante. 


Power of Irish Free State to abrogate. }— 


Moore v. A.-G. FOR IRISH FRHE STATE, 


No. 447a, ante. 


Part XIIl.—Northern Ireland. 


Validity of statute—Whether tax of sub- 
stantially same character as income tax, ]— 
Sect. 3 of Finance Act (Northern Ireland), 
1934, which provides that there shall be paid 
to the Exchequer of Northern Ireland by the 
council of every county & county borough an 
annual contribution, to be raised by means 
of the poor rate, towards the cost to the 
Exchequer of educational services, is within 
the legislative competence of the Parliament 
of Northern Ireland. Even assuming that 
under that sect. a tax is imposed on the 
ratepayers by the central authority, such 
tax is not 
character”? as income tax, which, by Govt. 
of Ireland Act, 1920 (c. 67), s. 21 (1), is 
expressly excepted as ultra vires the Parlia- 
ment of Northern Ireland. It is the essential 

‘ characteristic of the particular tax that is 
to be regarded, & the es: :ntial difference in 
character between income tax & rates is 
that the former is a tax on income generally, 
whereas the latter are levied in respect of 
the occupation of hereditaments irrespective 
of the ratepayer’s income generally & 
irrespective of whether he is in fact deriving 
profits or gains from such occupation.—Re 
REFERENCE UNDER Govt. OF IRELAND 
Act, 1920, Re sEcT. 3 oF FINANCE ACT 
(NORTHERN IRELAND), 1934, [1936] A. C. 
352; [1936] 2 All E.R. 111; 105 L. J. P. C. 
81; 164 L. T. 614; 52 T. L. R. 388; 80 
80 Sol. Jo. 404, P. C. 


716e. Government of Ireland Act, 1920 (c. 57),s. 4 


‘substantially the same _ in, 


—Interference with trade—What amounts 
to.]—Milk & Milk Products Act (Northern 
Ireland), 1934, is not a statute ‘‘ in respect 
of”? trade within the meaning of sect. 4 (7) 
of Govt. of Ireland Act, 1920 (c. 57), but 
is an Act for the peace, order & good govt. 
of Northern Ireland ‘‘in respect of”’ pre- 
cautions for the securing of the health of the 
inhabitants of Northern Ireland by protecting 
them from the dangers of an unregulated 
supply of milk. The Act was therefore 
within the competence of the Parliament of 
Northern Ireland to enact, though its pro- 
visions preclude a person whose premises 
are outside Northern Ireland from obtaining 
a licence for the sale of Grade A, B or C 
milk in Northern Ireland. If, in considering 
whether a statute is within the competence 
of a subordinate legislature to pass, it is 


found that the substance of the legislation 


is within the express powers, it is not in- 
validated merely because incidentally it 
affects matters which are outside the 
authorised field. The legislation must not, 
however, under the guise of dealing with one 
matter encroach upon the forbidden field.— 
GALLAGHER v. LYNN, [1937] A. C. 863; 

[1937] 3 All E. R. 598; 106 L. J. Pp. C. 161; 

157 L. T. 374; 53 T. L. R. 929 ; 81 Sol. Jo. 
609, H. L.; affg. S. C. sub nom. R. v. GAL- 
LAGHER, [1986] N. I. 131. 

Add. Annotation :-—Consd. Shannon v. Lower 
Mainland Dairy Products Board (1938), 54 
T. L. R. 1090. 


Part XIV.—Palestine. 


716f. Registration of land—Jurisdiction of ‘settle- 
ment officer. |—-A settlement order was issued 
under Palestine Land Scttlement Ordinance, 
s. 3, that a settlement of rights in land & 
registration thereof should be effected in the 
area included within the boundaries of, 
inter alia, the village of Hudeira in the Haifa 


for the compulsory winding nye of a co. i 





HaRE PARK CAMP 


sub-district & of the lands of Attil & Zeita 
in the Tulkarem sub-district. A settlement 
officer was duly appointed & a preliminary 
notice issued of the intended settlement & 
registration of rights in the village of Hudeira. 
A dispute arose with regard to certain land 
known as Khor al Wasa’, of which applts. 


Constitution of the Irish Free State do 


ag an unregistered co. :—He not- (MILITARY GOVERNOR), [1924] 21. R. not exclude jurisdiction grant an 
withstanding the provisions of the above 104.—IR. injunction in an appropriate case, 
act & of the Orders thereunder, the ez. arrest & person 


Cos. Acts remain in full force ‘until 
revoked or allered by a competent (7, F. S.) 


logislature, & the cts. of Southern (Q’CoNNELS) v. 


Public Safety (Powers of €-0-. if it were sought 
Arrest & Detention) Temporary Act _ Ille 
-), 1924—ZJntra_ vires.}—R. 


gally & remove him out of De juris- 
diction before he could 1_apply for a 
"ARK writ of habeas oYLe & 


Ireland had no jurisdiction to make 
the order.— Re PORTARLINGTON ELKC- 
TRIO LiguT & POWER Co., Lrn., [1922] 
13. R. 100.—IR. 


sw. Power of Otreachtas.} — Within 
the whole area of the Irish Free State, 
the Olfreachtas is a free & unfettered 
legislaturo, & there is nothing in the 
treaty, the constitution, or the statute 
contirming them, to Hmit the power of 
the Oireachtas to authorise the 
detention of untried persons.—R. 


HaRE |! CAMP 

tele he GOVERNOR), [1924] 2 I. R. 

sb. Duty of tlorney-General to 
represent the State. Ant he A.-G. alone 
could be heard making any claim on 
behalf of the State or community of 
citizens of the Lrish Free State under 
Art. 11 of the constitution.—MooRE 
vw. A. G., (1930) I. R. 471.—IR. 

so. Illegal arrest cd: aoe from 
moe ee to injunction. }— 
he provisions of this 6 of the 
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RODGERS us A.-G. & GENERAL O’DUFFY 
{1929] I. R. 558.—IR. 


sf. Succession Duty Act, 1853 (c. 51), 

s. 50—W Fone repealed by Government 

of Ireland Act, 1920 (c. 67).}—Held: 

there is an implied renee of Succession 

Duty Act, 1853 (c. 51), s. 60, by 

Government of Ireland Act, 1920 

(c, Ag so far as sect. 50 gives any 

to the English oY Rbk) 

uty.— 
A.-G. v. JaFFE, [1935] N. I. 97.— 


were registered in the land registry of Haifa 
as absolute owners. The entry in the registry 
described the area as beine within the 
village of Hudeira. The settlement officer 
found that the area in dispute was included 
within the boundaries of Zeita &/or Attil 
musha’ lands, & he ordered that the entries 
in the Haifa land registry relating to the 
area in dispute be separated from the entries 
in respect of the lands of Hudeira, & that an 
observation be made in respect of such 
entries that in accordance with the judgment 
of the settlement officer those lands were held 
to be situated within the musha’ lands of 
Zeita &/or Attil & were recorded as such in 
the Tulkarem land registry, & that a corre- 
sponding entry be recorded in the Tulkarem 
land registry. Applts. appealed. The com- 
petency of the appeal was challenged on the 
ground that the decision was not one ‘ as to 
any right to land” within Land Settlement 
Ordinance, 1928, s. 56 (1). The Land 
Ct. upheld the competency of the appeal & 
dismissed the appeal. On appeal to the 
Supreme Ct., the .:.ppeal was held not to be 


Vol. XVII.—Dependencies. Case 716f. 


competent & applts.’ application was dis- 
missed. Applts. appealed to the Privy 
Council :—Held: (1) the decision of the 
settlement officer was a decision as to rights 
to land in so far as it, held that, the lands of 
IKhor al Wasa’ were musha’ lands; (2) the 
judgment of the settlement oflicer was ultra 
vires in so far as it dealt’ with questions of 
rights to land outside the village of Hudeira, 
Which was under settlement, & accordingly 
the finding that the area of Khor al Wasa’, 
Which he held to be outside the boundaries 
of Lludeira, was musha’ land, along with the 
consequential entries in the land registries 
of Llaifa & Tulkarem, was ullra vires ;) (3) in 
defining the boundaries of the village of 
Jiudeira. the settlement  oflicer was 
entitled to find that) the area of Khor al 
Wasa’ was not in Iludeira, but his judg- 
ment ought to be varied by excluding from 
the findings any fimding that the area was 
musha’ land, & also the orders as to entries 
in the land  repvistries, AARONSON © BU. 
GuADIEH, [1936] 2 All E.R. 1670; 80 Sol. 
Jo. 815, B.C. 


Notes on Canadian Constitutional Cases 
(Vol. XVII., -p. 508). 


The cases referred to in the late Mr. Cameron’s | volume therefore appear in thar appropriate 
Note are digested in Vol. XVII., pp. 427-2443, or | sections & not as supplementary to the Notes in 


in other relevant Titles. Cases coming under this ! Vol. XVII, p. 508. 
head decided since the publication of the origina: | 


DEPOSITARY. 


See BALLMENT. 


89 


Vol. XVII. Cases 8a—133a. 


DESCENT AND DISTRIBUTION. 


Nore.—For the references to Law of 
Property Act, 1922 (c. 16), substitute refer- 
ences to Administration of Estates Act, 1925 
(c. 23), ss. 45-52. 


For cases decided under 1925 Act, see 
new Part Va., post. 





Part Il.—Intestacy. 


8a. Contingent partial intestacy.)—Re McKEE, PuBLIc Trustee v. McKeER, No. 283b, post. 


Part I!l.—-Devolution of Real and Personal Estate. 


9.  Cuttations :—Delete “ C. A.’’ After this case add ‘*—-—- —-— Death after 
1925.]—See, now, Adininistration of Wstates 





10. Add. Annotation :—Refd. Macleay v. Tread- 
well, [1937] A. C. 626. Act, 1925 (c. 23), 8. 9.” 
Part IV.—Descent of Real Estate. 
17. For cross-reference before this case read PoTTs v. JAMES (1784), 3 Doug. K. B. 425 ; 
‘* See Law of Property (Amendment) Act, 90 Ih. R. 730. 
1924 (c. 5), s. 9, Sched. IX. (1), by which | ‘notations :—-Distd. Re Shopperd, Shoppard v. Manning, 
Inheritance Act, 1833, remains in force for etal ‘ Gh eur Consd. /te lniman, inmun o, luman, 
certain purposes.” a, —--— —-—.J—RAWLINSUON tv. MONTAGUE 
74. Add. Annotation :—Refd. Re Price, [1923] (DucHEss) (1710), 2 Vern. 667; 8 P. Wma. 
Ch. 579. | 264,n.; 23 B. R. 1085. 
102a. ——.]—PHILPOTTS d. PHILPOTTS ~* ; 4nnotation -—Consd. Bearpark vw. Hutchinson (1830), 7 
Or. Oey | ing. . 
JAMES (1784), 3 Doug. K. B. 425; 99 B. R. 430. | i382. After this case insert ‘‘-—-~ Liability to legacy 


car ig -—Distd 
(1897] 2 Ch. 67. 


” Expld. 
[1903] 1 Ch. 241. 


1138a. Lease pur autre vie—To A. & his heirs— 


Heir special occupant. ]—PHILPOTTS d. PHIL- KH. WR. 1035. 
PART I. D. L. R. 263; affd., [1935] S.C. RB. 


Pe A Meaning of “ legally represent ”’ 
‘ legal representatives of '’’—Ontario 
Deven of Estates ste 8. 30.)—Re 
MacKeEnzin, {1927) 4 D. L. R. 825; 
610. L. R. 230. —CAN. 


sa. ee aie sel a to share 
tn estate of rele MEDAINI 
Seat man L. er ee 
2W a 88 B. CO. R. 319.—CAN 
ne.}—A man killed his 
ite "& child. re  therentter committed 
suicide. The evidence showed that 
the man was an apparently normal 
individual, & was on the best of terms 
er his wife & a hgrire Shortly prior 
to the tragedy he had been worried 
Over business affaire & had been 
suffering from melancholia. Apart 
therefrom there was no prior evidence 
of insanity :—Held: the man 
committed the crime whilat insane, &, 
therefore, there was no bar to hia 
rep presentatives succeeding on the 
intestacies of his wife x child.—HRe 
PLAISTER, PERPETUAL EnovERe Co. v. 





CRAWSHAW Ned $4.8. R. N.S. W. 
547; 51N. . 'W.N, 141.—AUS. 

_ sf. Mf bea ae en 1884, of 
Southern erta, ss. 38, 89—Con- 
struction. ARTINS v. FOWLER, [1926)} 
A.C. 748; 95 L. J. P. C. 189; 135 


L. T. 582, * NIGERIA. 


PART II. 
an 


Surplus income not vesting in anyone. r— 
cease or aocnmuleted income of 
ane under Tae til pas at 
intestacy.— Re HaMMOND, 71935] “ 


. Re She eppard, Sheppard v. Manning, 
e Inman, Iuman v. Inman, 


. having 0 





550; 4D. L. R. 200.—CAN. 


PART III. SECT. 1. 


sh. ‘* Devolve "°—Local — Reqiatratton 
of Title Act, 8. 84.)—- MSDONNELL t. 
geome {1921} 1 ¥. R. 80.—IR. 
—— ——, |-—-COLLINAS v. COLLINS, 
[1924] 11. R. 72.—IR. 


PART IV. SECT. 1. 


hi, ———~.--MACLREAN & GRAHAM PY. 
SMITH & MACKINTOSH, 1927] N. 209. 


b ii. -—— Who are.)—LEE v. BRAN#- 
COMBE (1925), 52 N. B. R. 239.-—-CAN. 
Land Titles 


ej. Kffect of Dominion 
Act. 1894 (c. is a. 3. nae JHNBEN 
(Alta.), eae Te. 1926] 
3W.W_R 7 GAN. 


sm. /ffect a, neat Devointion of 
Estates Act, 927.|. The cifect of 
Ontario Detolian of Estates Act, 
1927, is not to trausform real prope rly 
into personalt.y for purposes of desce nt, 
but to abolish the former distinetion 
between the course of descent of realty 
personalty. —fe ar ee (1938) 1 
ade O. BR. 16; 7F. L. J. 


PART IV. saad a oe 2.— 
e a e 
ak. Hetr of half-blood—Onus of pr vf.) 
— Where a il claims as ons of the 
heirs of the haJf-blood of an intestate, 
& in his bill ee a to ene out bow 
his interest ses, 
him to tive the fact Bei the a Tete te 
etal ed the land by gift or 


ij 


= 


duty. |—See EHSTate & OTHER DEATH DUTIES, 
Vol. XXI., p. 58, No. 377.” 
133a. S. P. Lock v. Lock (17193, 2 Vern. 666 5; 23 


dovise from his ancestor: : or, it he did 
80 Obtain it, the claimant must show 
that he iaof the blood of such ancestor, 
---TRYON & Pier (1867), £3 Gr. 311.—- 
CAN. 


PART IV. SECT. 2, SUB-SECT. 2.-—— 
B. (a). 

80. ‘f Otfhernise than hy deacent” -— - 
Widow acquiring land usder Intestates’ 
estates” Act.\---Premises beld under a 
fee farm grant, subject t: a yearly 
rent were conveved for values to B, 
The purchaser diced Intestate leaving 
his widow but no issue surviving His 
real & personal estate amounted to less 
than £500 in value, & all passed under 
sect. 1 of Lntestates’ Ksatates Act, E20, 
to his widow, who entered tnto & 
remained in possession until she died 
Intestate. Thereupon her brother, 
deft.. entcroed inte possession as her heir 
at law. !itf., who was heir at law of 
hor husband, claimed possession, con- 
tending that title must be traced from 
YB. as the last purchaser. He brought 
w& civil bill for ejectment on the title 
of the Bike -—Held: the widow 
acquired the land “ otherwise than by 
descent,” & being the last person to 
do so she was therefore under Inherit 
ance Act, 1833, the PR Cet from 
whom descent should be traced. 
Deft., the widow’s helr at law, 
was therefore entitled to remain to 
possession of the premises.— BRADLEY 
v, McATAMNEY, ({1936] N. I. 74.—IR, 


PART IV. SECT. 4, SUB-8SEOT. 2. 
h. Read now ** 118ai.” 

k. Read now “ 113a fi.“ 

1. Read now ** 1138 fi."" 


Cases 184a-—187. 


184a. Construction of ancient customary 
** Nepos.’’ |— WHITLOCK v. WHITLOCK (1924), 
40 T. L. R. 566, D. C. 


144. Add. Annotation :—Consd. 
v. Smith, [1933] Ch. 847. 


150a. Copyholds subject to custom of gavelkind— 
Enfranchisement by Law of Property Acts— 
Destruction of custom of gavelkind.]—T. 
died on Jan. 28, 1926, without issue & with- 
out baving confirmed or republished his will 
which he had made on July 20, 1925. He 
was, before Jan. 1, 1926, when the Law of 
Property Act, 1925, came into operation, 
tenant of one undivided ninth share in cus- 
tomary tail special by descent in land formerly 
of copyhold tenure subject to the custom of 
gaveikind, but at that date by virtue of 
sect. 128 & Sched. 12, para. 1, sub-s. (a), of 
Law of Property Act, 1922 (c. 16), & sect. 202 
of the Law of Property Act, 1925 (c. 20), 
of freehold tenure, the entirety of the land 


Re Smith, Bull 


Part V.—Distribution 


161. Citation :-—For ‘‘ Skin. 212” read ‘‘ Skin. 


218.” 


Add. Annotation :-—Refd. Re McKee, Public 
Trustee v. McKee, [1931] 2 Ch. 145. 


Subject to interest of posthumous child. | 
—Distiibutory share vests on the intestate’s 
death, but not so as to exclude a posthumous 
child.—EpwaRpDs v, FRIEMAN (1727), 2 
P. Wms. 435; 24 EK. R. 803, L. C. 

Annotations :—Folld. Wallis v. Hodson (1740), Barn. Ch. 

272. Refd. Villar v. Gilbey, [1907] A. C. 139. 

165b. ———.]—.]. W. died intestate in 1724, 
& left issue 'l'. W. who died within a week 
after his father, & his wife enceinte, & on 
May 29 following pltf. was born; she is 
entitled to her share under the Statute of 
Distributions, as much as if she had existed 
in his lifetime.—WaLuis v. HODSON (1740), 
2 Atk. 114; Barn. Ch. 272; 26 BE. QR. 472, L. C. 


Annotations :-—Folld. Burnet v. Mann (1748), 1 Ves. Sen. 
156; Thellusson v. Woodford (1799), 4 Ves. 227. Refd. 
Thellusson v. Woodford (1805), L Bos. & P. N. R. 357; 
Villar v. Gilbey, [1907] A. C. 139. 


165c. ———.]—A child en ventre sa mére may 


ce ee ot a en |e 


165. 
165a. 
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which then became vested by virtue of 
Part IV. of Sched. I. para. 1, sub-para. 4 
of Law of Property Act, 1925 (c. 20), in the 
Public Trustee, having subsequently become 
vested in trustees appointed in his place upon 
the statutory trusts mentioned in sect. 35 
of Law of Property Act, 1925 (c. 20) :— 
Semble: in the absence of a statutory 
conversion of land into personal estate, the 
share of T. in the land on his death descended 
under the Inheritance Act to the heir at 
common law of the body of the last purchaser 
& not to the heir in gavelkind of the last 
purchaser ; the effect of the enfranchisement 
having been to destroy the gavelkind custom. 
—Re Prick, [1928] 1 Ch. 579; 97 L. J. Ch. 
423; 139 L. T. 339. 


Annotations :—Refd. Re Kempthorne, Charles v. Kempthorne 
frei 46 T. L. R. 15; Re Newman, Slater v. Newman, 
{1930} 2 Ch. 409; Re Thomas’s Will Trusts, Powell v. 
Thomas, {1930} 2 Ch. 67; Re Warren, Warren v. Warren, 
{1932} 1 Ch. 42; le Hind, Bernstone v. Montgomery, 
pee! Ch. 208; Re Jones, Public Trustee v. Jones, [1934] 

é 5. 


of Personal Estate. 


take under the Statute of Distribution.— 
THELLUSSON v. WOODFORD (1799), 4 Ves. 227 ; 
31 i. R. 117, 1. C.; affd. (1885), 1 Bos. & 
P.N. R. 357, H. L. 

Annotations :—Refd. Blackburn v. Stables (1814), 2 Ves. & 
B. 367; Jte Burrows, Cleghorn v. Burrows, [1895] 2 Ch. 
497; Re Wilmer'’s Trusts, Moore v. Wingfield, [1903] 1 
Ch. 874; Villar v. Gilbey, [1907] A. C. 139. 

See, now, Administration of Estates Act. 
1925, (c. 23), ss. 47 (1), 55 (2). 

170. Add. Annotations :—Dbtd. Re Pitts, Cox v. 
Kilsby, [1931] 1 Ch. 546. N.F. Re Sigsworth, 
Bedford v. Bedford, [1925] Ch. 89. 

173. Add. Annotation :—Consd. Re Jones, Johnson 
v. A.-G., [1925] Ch. 340. 

175. Add. Annotation :--Refd. Re Vaux, Nichol- 
son vw. Vaux, [1938] 1 Ch. 581. . 

180. Add. Annotation :—Refd. Re Bower Williams, 
Ex. p. Trustec, [1927] 1 Ch. 441. 


181. Add. Annotation :— Consd. Re Bower Williams, 
Ex. p. Trustee, [1927] 1 Ch. 441. . 

187. Add. Annotation :-—-Consd. Re Bower Williams, 
Ex. p. Trustee, [1927] 1 Ch. 441. 





PART V. SECT, 1. 


n i. —-— As amended by 17 Geo. 5, 
c. 35, a. 2—hffect of.]|-—Re Shier, 
ante, not overruled, & the practice 
adopted since that. decision not altered. 
—He ALLISON, [1927] 4 D. L. R. 729; 
61 0. L. R. 261.—-CAN., 


se. When nert of kin entitled to 
delivery in specie.|—After payment of 
dobts, the administrator of the estate 
of an intestate holds the estate in trust 
to convert & divide among those en- 
titied under the statute to distribution. 
Where there is only one cestui que trust 
or where the cestuis que trust are alj 
of one mind & no complication arises 
from disability, the right to demand the 
delivery of the estate in specie is incon- 
trovertible. But where the parties 
beneficially entitled are not of one 
mind, those of them who so desire are 
entitiod to insist upon the normal 
course of administration being pur- 
sued to the end.—Re HaRRis (1914), 33 
O. L. R. 83.—CAN. 

sd. Statutory rights of concubine.}— 
Hield: appet. herein, who had lived 
in the province with the intestate as 


his wife for a number of years & had 
been «maintained by him, was_ his 
* concubine ” within sect. 102 of 
Administration Act, R. S. B. C., 1936, 
& was entitled to the benefits thereof.—- 
Re  WiItson’s” EstatTr, [1938] 1 
W. W. R. $56.—CAN. 


PART V. SECT 2. 
sf. Divorced husband — Foreign 
divorce. J—CARTER ©. PATRICK, [1935] 
1 W. W. R. 383; 2D. L. RR. 811; 49 
B.C. R. 411.—CAN. 


PART V. SECT. 8, SUB-SECT. 1. 

e i, Effect of separation 
agreement.}—-After being married for 
three months a husband & wife, then 
domiciled & resident in Saskatchewan, 
made a separation agreement under 
which, as varied by a subsequent agree- 
ment, he paid her $2,500 & she agreed 
to relinquish her rights to any & all 
lands then or thereafter belonging to 
him. & in particular her rights in the 
homestead. She also agreed not to 
take any proceedings against him arising 
out of the marriage except divorce, & 
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in the event of her suing for divorce 
that she would make no claim for 
alimony. The husband died leaving a 
will in which he was described as of 
Calgary, Alberta. After making ccr- 
tain specific bequests he left the residue 
of his estate to his sister. The only 
reference in the will to his wife was @ 
clause releasing her from any claims 
which the estate might have against 
her :— Held: the ct. was empowered 
to make such allowance as it thought 
propel. to the widow without begin 
ampered by the provisions of Sas- 
katchewan Widows’ Relief Act; the 
widow had not so contracted in the 
agreement as to deprive herself of the 
benefit of Widows’ Relief Act even if 
she could so contract.— lte ANDERSON 
EsraTE, [1934] 1 W. W. R. 430; 2 
D. L. R. 484.—CAN. 


e@ ii. -Appct. sought 
relief under Widows Relief Act, R.S.A., 
1922, from the provisions of her hus- 
band’s will. She married deceased 4 
little over eight years before his death. 
After living together for sixteen months 
they separated agreement, but 











991. Add. Annotation :—Folld. Re Ashton, Sier v. 
Ashton (1934), 78 Sol. Jo. 803. Pra 


, ASHTON, 
ASHTON (1934), 78 Sol. Jo. 803. 
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thereafter made frequent motor trips 
together & visits to one another, & on 
these trips & visits lived as man & 
wife. Sho also at regular intervals 
rendered household services for him 
without remuneration :—Held: appct. 
was entitled to relief under the Act, &, 
under all the gircumstances, to sub- 
stantial relief—Re Maat  Estatnz, 
11935] 2 W. W. R. 422.—CAN. 





e iii. ———-.J—Application for 
relief under Widows LKelicf Act, 
R. S. A., 1922. Nothing was left to 


uppet. by her husband’s will but he 
stated therein that bis reasons for not 
leaving ber anything by the will was 
that he had already provided for her 
by transferring certain property to her. 
This property had at the time of the 
application deteriorated in value & the 
rentals therefrom were being collected 
by the mtgee. Appct. lived in a small 
house at the rear of tho property. & 
hud been obiiged to apply t» the city 
for relief. The cost of an anuity of 
$50 per month for appct. wuld pro- 
bably be as much or more than could 
be realised in cash for the estate :— 
Held: the estate should be charged, 
next after debts & encumbrances & the 
costa of the application, with the pay- 
ment of $50 per month to appct. 
during her lifetime & should the 
revenues from the estate be tnsufficient 
to provide for this payment the exors. 
are empowered to encroach upon the 
corpus of the estate for the purpose of 
meeting the same.—Re McDonaLp 
ESTATE, (1937] 2 W. W. R. 22.—CAN. 

6 iv, ——.]—Application under 
Widows Relief Act, R. S. A., 1922. 
Appct. who had obtained a decree of 
judicial separation in 1920, had 
shortly thereafter returned to ber 
husband at bis request & in reliance 
on promises made by him which she 
Hileged he did not keep. In 1923 she 
left him again & Hved thereafter with 
her sou or daughter until her husband’s 
death in 1936, & bad refused to see hint 
or communicate with him when he was 
afflicted with paralysis. She had con- 
tributed $1,000 to tho farming opera- 
tions in 1907 & from 1893 to 1923 not 
only did ber own house work but also 
worked in the fields. She was without 
any means & the will bequeathed her 
one dollar; the residue of the estate 
was left to testator’s sistcr & to 
charities :—Held: in view of all the 
evidence, that it was just & equitable 
that appet. should be allowed a share 
of the estate equal to that to which 
slic would have been entitled had her 
husband died intestate.—Re WILSON 
STATE, [1937] 1 W. W. R. 161.—CAN. 


ev. ——- —— Testator with foreign 
domicile. ]—In the case of a testator 
Who dies domiciled out of Saskatche- 
wan the ct.’s jurisdiction to grant his 
widow relief under Widows’ Relief 
Act, R. S.8., 1930, is confined to that 
part of his a ant whith is subject 
to the laws of Saskatchewan, i.e., bis 
itmamovables within Saskatchewan.— 
VILLIAMS v. MOODY BIBLE INSTITUTE 
rae Chicago, [1937] 2 W. W. BR. 316; 
C » L.R.465; 7. L. J. (Can.) 38.— 


. 5X. Right to share of child dying 
pitstate. }—Construction of sect. § of 
rey otution of Kstates Act, R.S.M., 
aie! a8 umended by 1917, c. 5, 8. 7. 
: i intestate died in 1920, leaving him 
wheny ing & widow & two children, of 
in og one, an infant & unmarried, died 
4 933 :—Held: the share of the 
Hee peed child passed to the mother.— 
G47 es es ee [1934] 2 W. W. R. 
372.—OAN., . R. 539 ry 42 Man. L. R, 
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SIBR  v. 


fi. Provision made for twidow— Less 
than amount recedvable on inte sterejjy— 
What relief granted.|—The discretion 
conferred on the ct. in favour of the 
widow, Who applies for reHef under 
Married Women’s Rellef Act is restricted 
by implication to the portion of her 
deceased hushand’s estate which rhe 
would have received on an futestacy.-—— 
McBRATNEY vo. MCBRATNEY (1919), 59 
S.C. R. 5505 11919173 W. W. R. 1000 : 
50 D. L. R. 132.— CAN. 


sd. Ascertainment of net value of 
estate—Time for.J—Vor the purpose of 
determining who is or are entitled 
pursuant to the Administration Act, 
R.S.B.C., 1924, to share in an estute 
the net value of the estate is to be 
ascertained as of the date of the death 
of the deccased.—Re COLLINS HSTATE, 
[1935] 1 W. W. R. 295; affd. sub nom. 
Re COLLINS ESrare, TORONTO GENERAL 
TRUSTS CoRPN, v, A.-G. FOR BRITISH 
COLUMBIA & CoOLLrina, [1935] 2W.W. R. 
9503 50 B.C. R122: affd. sub nom. 
CORKINGS vw. CoLiins, [1936] S. CO. RR, 
37; 2D. L. R. 193; 6. L. J. (Can.) 
201.—CAN. 


se. Wife living in adullery at time of 
husband’s death.jJ-—-Sert. 127 (1) of 
Administration Act, RK. S&S. B. O., 1024, 
as amended, provides: ‘! If a wife has 
left her husband & is living in adultery 
at the timo of his death, she shall take 
no part of her husband's estate ’ :-— 
fleld: the words ‘‘ living in adultery 
ft the time of bis death ” mean exactly 
what they sav,76.. they refer to a state 
of aflfairn erioi ine at that time, & it is 
not sufficient to vrose that the wife 
was living ‘n 9a: tery. say for two 
vears, fora pericd wih ended before 
his death, or that. she jad committed 
isolated acts of adultery a long time 
prior to his death.—-Burns 7 BURNS, 
JrO37T2 WLW, R675 5 52 BY CL. RR. 4s 
affd. [1938] 4 Al BR. 173, PV. C.—- CAN, 


PART V. SECT. 3, SUB-SECT. 2. 


sk. Mffect of charge.j—Held: the 
widow 1s not entitled to any portion 
of the real estate in specle.—CUNNING- 
ee CUNNINGHAM, [1920] 1 T. 1.119. 


sl. S. P. DUNICAN ©. DUNICAN, [1920] 
11. R. 212.—I1R. 


PART V. SECT. 3, SUB-SECT. 3.—A. 


213 i. Covenant to secure payment of 
sum of money——Satisfactton pro tanto, |}--- 
F. on his marriuge executed a bond, 
whereby, in the event of tuis death In 
the lifetime of his wife, wu sum of money 
was to be paid to two trustees in trust 
for his wife. F. predeceased his wife, 
intestate & without issue :-— //eld ; the 
sui secured by the bond was tao be re- 
garded, in the absence of evidence of 
any other intention, 98 ssiisfaction pro 
tanto of the widow’s share of ber hus- 
band’s estate.—MATHEWS tv. DONKGAN 
& CooKkEK, {1925] 1 1. Kk. 201.—fR. 


PART V. SECT. 4, SUB-SECT. 1. 


229 ve —~—.]-——-Tho words “ chiid or 
children of a deceased brother or 
sister’? In Intestate successions Act, 
Rh. S. A., 1922 (c. 143). 4. 7 (2), mean 
issue in the first generation only, & do 
not inchide grandchildren or more 
remote descendants. — fe IeMxLEY 
(Alta.), [1925] 1 W. W. R. 8!6.—CAN. 


229 vi. .+-An intestate died 
uumarried leaving him surviving several 
brothers & sisters & a nephew & grand- 
nephew. The nephew was the son of 
a sister who predeceased testator, & the 
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232. Add. Annotation :—N.F. Re Brooks, Public 
Trustee v. White, [1928] Ch. 214. 


234. In the cross-reference following this case for 
‘“‘p. 148, No. 374,” read ‘‘ p. 374, No. 148.” 





grandnephew was the grandson of said 
sister. On the question did the share 
of tho ostate that would have gono to 
said sister, had she been alive at, 
testator’s death, pass to tho nophew & 
grandnophew in equal shares or did it 
all go to the pepe -—Held: undor 
sect. 12 of Devolution of Kstates Act, 
.S. M., 1913, the whole share went to 
the nephew.—Re Bupp Esratre, Har- 
MON wv. FURBER, [1934] 2 W. W. R. 


182; 3D. h. R. 587; 42 Man. L. RR. 
152.—CAN. 


229 vii. —---—.]-—I’e Gat Esrare, 
[19ST] 3 W. WL. RR. 266.—-CAN., 


ai, --— —---.)—-Held : auch child 
not entitled in Saskatchewan to shure 
in the estate of the father dying 
intestate & domiciled in Saskatchowan 
before the coming into force of Adoption 
of Children Act, 1922.—-BURNIIEL ¥v. 
BURNFIEL, [L926] 2° D. TL. Re. 129; 
[1926] 1 W. W. at. 657: 20 Susk. L. R! 
407.—CAN, 


ais Os ee Ss 


a fi. we The word “ child ”’ 
in a will made jn Saskatchowan by 
testator doruiehed thorein, who dled 
before the coming into force of ae 
tion of Children Act, 1922, held not to 
include an adopted child, even though 
under the Jaw of the foreign state where 
the child & fle adopting pareutea were 
domiciled & In which it wae adopted 
the effect of the adoption was to 
entitlo it fo all the rights of a child 
of its adopting fatber born in luawiul 
wedlock.-- He DONALD MNTAT, BALD- 
WIN ® MOONKY, [192") 4 Do L. R. TR: 
(1928) 2W.W. bt. 636. affd., (1920) 2 
D.L. KR. 2445 8. Ol S003 subscquent 
proceedings, [1928} 4. D. In RR. 771.-- 
CAN 


a ili, ~~~ - Ohild Welfare Act— Rights 
of inheritance.}- Chittd Welfare Act 
does not create a new eunon for theo 
construction of willk. ‘Therefore, where 
the adopted daughter was the niece 
of the foster father’s wife & his will, 
after making provision for said adopted 
daughter by name, gave part of tho 
residue of his extate to his & hin wife’s 
next-of-kin, said danghter took under 
the residuary bequest as his wifo's 
niece & mot as the testator’s child.— 
fee Scorr KsTatu, [1928] 1 W. W. i. 
168.—~— CAN. 


PART V. SECT. %. 


sp. Not widow of only Grather nre- 
deccasiny tntestate.|—dte Tis. OWRKON, 
11926) 2 2. L. RR. 536.---CAN. 


st. Lirothere <&  sisters—Of infanl 
dying after father who predeceased 
grandfuther—-Infant’s share in gremd- 
father’s estate—-- Devolution of Ivatatea 
Art, Ro S. S., 1920 (ce. 73), 88. 18, 23.) — 
Re Gronsksr stares (Sask.), [1928] 
1p. L. R. 230: (1927} 3 W. W. R. 


769.—CAN., 

sw. ——~ Whether half-blood in- 
cluded.)—“ Brothers & sisters” within 
sect. 116 of Administration Act, 


R. 8. BG. C., 1924, as amended by 1925, 
include brothers & sisters of the half- 
blood. Therefore where an Iintestato 
had been predeceased by three half- 
brothers & sisters, each of whom left 
issue surviving the intcstate, & he was 
survived also by a brother of the whole 
blood :—Held: one-quarter of the real 
& personal estate went to the brother 
& three-quarters to tbe nephews & 
nieces, per stirnes.—-JOHNSON v, LINE- 
KER, [1936] 1 W. W. R. 393; 4D.L. R) 
435; 50 B.C. R.378; 6F.L. J. (Can.. 
36; affd. sub_nom. Re LINEKER’sS 
EstTaTEeE, 50 B. O. R. 508.—OAN. 
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Cases 289—2838e. ENGLISH AND Empire Dicest SUPPLEMENT. 


239. For “Mother, brothers & sisters—-Mother 
takes haif & brothers & sisters half—Subject to 


irs anal molety equally—Widow taking 
half.} ’’ 


right of widow.]’’ read ‘‘ Mother, brothers & 256. Add. Annotation: —Consd. Re Merrall, 


Greener v. Merrall, [1924] 1 Ch. 46. 


Part Va.—Distribution under Administration of Estates Act, 


1925. 


See Administration of Estates Act, 1925 

(c. 23), ss. 33 (4), 45-52. 
283a. Rights of surviving spouse—Interest on sum 
charged—Payable out of corpus of estate. |— 
Under Administration of Estates Act, 1925 
{c. 23), s. 46 (1) (i), interest becoming ayable 
on the sum of £1,000, thereby CN on the 
estate of an intestate in favour of a surviving 
wife or husband is not a charge upon the 
income but upon the corpus of the estate.— 


at the home on Feb. 1, 1929, a spinster & 
intestate, aged seventy-six :—Held: her real 
estate went to her heir-at-law under Adminis- 
tration of Estates Act, 1925 (c. 23), s. 51 (2), 
which exemption section, read with the defini- 
tion section, sect. 55 (1) (viii.), was not confined 
to cases where a lunatic or defective had a 
committee or receiver.—Re GATES, GATES v. 
GaTss, [1930] 1 Ch. 199; 99 L. J. Ch. 161; 
142 L. T. 327. 


Re SaunpErS, PuBLic TRUSTER v. SAUNDERS, 283d. —-— —— Proceeds of sale of land in court 


[1929] 1 Ch. 674; 98 L. J. Ch. 303; 141 
L. T. 27; 45 T. L. R. 283. | 


Contingent partial intestacy. ]|—Testator 
devised & bequeathed his residuary estate 
upon trust for his widow for life, with re- 
mainder to such of his brothers & sisters as 
should survive her. The last of the brothers 
& sisters died in the widow’s lifetime :— 
Held: the widow’s esta.ec would be entitled 
upon her death, as a result of the intestacy 
consequent upon the widow’s survival, to a 
sum of £1,000, with interest at the rate of 
5 per cent. per annum from the date of 
testator’s death, under Administration of 
Kstates Act, 1925 (c. 23), s. 46, but the widow 
was not entitled to have the reversion 
expectant on her death sold & the proceeds 
of sale invested, in order that she might 
enjoy the interest on such investments during 
her life as part of testator’s estate devolving 
as upon an intestacy.—ARe McKgg, PUBLIC 
TRUSTEE v. MCKEE, [1931] 2 Ch. 145; 100 
L. J. Ch. 825; 145 L. T. 605; 47 T. L. R. 
424; 75 Sol. Jo. 442, C. A. 
Annotation :—Consd. Re Thornber, Crabtrce v. Thornber, 
[1936] 2 ANE K. R. 1594 
283c. Descent to heir—Estate of lunatic—No 
committee or trustee appointed.]—For six 
years before her death a lady was a certified 
patient at a mental home, & without any 
testamentary capacity. She was not, how- 
ever, a lunatic so found by inquisition, & 


283b. 











—Lunacy Act, 1890 (c. 5), s. 123.) — 
Testatrix made a will in 1877 & was sub- 
sequently in that year found to be of un- 
sound mind. She remained in that condition 
until her death in 1932. At her death all 
the persons who would have been interested 
under her will were dead, with the result 
that her property (which included the pro- 
ceeds of sale of an undivided .three-fourths 
share in certuin freehold land) devolved as 
under an intestacy. Her share in the free- 
hold land had been sold in 1923. A summons 
was taken out by her administrator for the 
determination of the question whether the 
proceeds of the sale of the property devolved 
upon her heirs at law or upon her next of kin: 
—Held: the capital devolved upon the heirs 
at law under Lunacy Act, 1890 (ce. 5), 
s. 123 (1), & was not affected by the transi- 
tional provisions of Law of Property Act, 
1925 (c. 20), but fell within the exceptions 
provided for by Administration of Estates 
Act, 1925 (c. 23), s. 51 (2); & with regard 
to the dividenda, 50 much thereof as had 
accrued before the death of testatrix dc- 
volved upon the next of kin as personal 
property, & so much thereof as had accrued 
since her death devolved upon the persons 
who became entitled to the real estate.— 
Re HARDING, WESTMINSTER BANK, LTD. v. 
LAVER, [1934] Ch. 271; 103 L. J. Ch. 121; 
150 L. T. 277; 77 Sol. Jo. 858. 


never had a committee or receiver. She died 288e. ——- ——— Effect of Legitimacy Act, 1926 
PART V. SECT. 7. D. L. R. 811.—CAN. 2W. W. R. 682; 51 B.C. R. 531.-- 
249 il. ———- ——.]}—M. who 251 iii, —— ——.}+-Re Grant | CAN. 
was unmarried died intestate, He had | EstatTr, GRANT v. MORRISON (B. C.), 
one sister still living, & another sister [1929] 3 W. W. R. 644; (1930) 1 PART V. SECT. 9. 
who had predeceased him, left one son edie TR 365 ; 41 B.C. R. °511.—CAN. 273 S. P. Re Jensen (Alta.), 


living. One brother waa stfll living. 
A second brother who had 


redeceased 
him left three children still living, & PART V. SECT. 8. 


agen. L R.76; [1936)3 W. Ww. R, 
7.—CAN. 


a third brother (A.) who had pre- h i.—— Uncle & children of deceased 273 vi.—— Exception to ancestral 
deceased bim left nine children still | uneles.}—Re KROKSING Reta ier property.j—Held : the meine bo sect. 
living, & a tenth child (H.) who had | 1D. ee 643; (1928) 1 W. W. 224. | 126 of Administration Act, R. 8. B. C.., 


redeceased M. left four ohildren | —CA 
grandchildren of M.) still living. On hii. 





1924, excludes, without qualification, 


Uncles & aunte &> cousins. ] those who are not of the blood of the 


a Y petition tor directions :—Held: the | _ ne surviving next of kin of an | ancestor.  “ Ancestor,” within — the 
one-fifth share of the estate to which | intestate, who had never married, were meaning of the sect. is the person from 


the brother A. would have been entitled | three paternal uncles & a maternal | who 


e estate in question is derived. 


should be divided into ten parta, & one | aunt & uncle. Two aunts had pre- | He need not be a progenitor of the 
of the ten parta should be divided deceased the intestate leaving children: | successor or neal ancestor so long a? 


equally amongst Edward’s four | "reid: under sects. 117, 118, 119 of | he really preceded in the estate, & 
children. Re McKay (1927), 39 Administration Act, R. 8. B. G., 1924. | may be brother. aunt, unole, nephew 
B.C. h. 51.—CAN. the estate was distributable pe capita or cousin.— PARSHALLE EetaTE, 

iii, —— ——~ ———, ARTER 0 solely amo the surviving a SHaw v. Cox He 9S] 1 W. W. R. 767; 


249 a 
PATRICK, [1935] 1 W. W. R. 883; 2 ' uncles.—Re OROMARTY ESTATE, mittts 3D. L. R. 438; 42 B.C. R. 413.—OAN. 


283f. 


283g. 
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(c. 60).}—E. M. B., who had for many years 
been a person of unsound mind, died on 
Feb. 22, 1933, intestate & a spinster, without 
parents or brother or sister of the whole 
blood. Her estate consisted of real & 
personal property. There were two claimants 
to her real estate, the first deft., who would 
be entitled apart from & before the coming 
into force of Legitimacy Act, 1926 (c. 60), & 
the second deft., who was not legitimate at 
the time of her birth, but by reason of the 
subsequent marriage of her parents was 
legitimated by virtue of Legitimacy Act, 
1926 (c. 60), & who would have been entitled 
if legitimate :—Held: on the true construc- 
tion of Administration of Estates Act, 1925 
(c. 20), ss. 45 (1), 51 (2), the descent of the 
real estate of a person who was of unsound 
mind before the commencement of the Act 
& who died intestate while still of unsound 
mind remained unaltered and the real estate 

assed to the persons who would have taken 
it before the commencement of the Act, & 
accordingly, the first deft. was the person 
entitled to the real estate of the intestate.— 
Re BERREY, LEWIs v. BERREY, [1936] Ch. 
274; 105 L. J. Ch. 38; 154 L. T. 335. 


‘Jn accordance with the general 
law ’’——-Exclusion of custom of gavelkind. ]— 
An intestate, who was, at the date of her 
death, a spinster of full age had, since 
before Jan. 1, 1926, been a person of unsound 
mind. She died in 1933, possessed of Jand 
in Kent which had, before 1926, been sub- 
ject to the custom of gavelkind. Adminis: 
tration of Estates Act, 1925 (ec. 20), 8. 5: «4). 








land shall ‘‘ devolve in accordance with the 
general law in force before’’ 1926 :-—Held: 
the requirement that the land should devolve 
in accordance with the gencral law prevented 
the application of the special custom of gavel- 
kind, ke the land devolved upon the heir-at- 
law according to the common law.--Fe 
HIGHAM, HIGHAM v. HIGHAM, [1937] 2 All Is. 
KR. 17. 





Estate tall—-1925 Act, s. 51 (3)— 


| 
| 


which applied to the case, requires that; thu, | 283}. 


283h. 


Cases 283e—323. 


was treated as deriving his title under the 
settlement deemed to have been made by the 
intestate, his mother’s right to dower being 
preserved by sect. 1 (3). On Oct. 8, 1930, 

died an infant & unmarried :—Held : 
Administration of Estates Act, 1925 (c. 23), 
8. 51 (3), applies to the case of a notional 
settlement on intestacy, so that S.’s interest 
had become an entail & ceased on his death 
as an unmarried infant. Consequently the 
estate went to S.’s younger brother as next 
heir of the intestate & not to S.’s mother 
under Administration of Estates Act, 1925 
(c. 23), s. 46 (1) (iv.).—He TAYLOR, PULLAN 
v. TAYLOR, [1931] 2 Ch. 242; 100 L. J. Ch. 
374; 145 L. T. 417. 

Distributive share——-Right of murderer of 
intestate.] —Semble : the rule of public policy 
which prevents a sane murderer from taking 
any benefit under his victim’s will prevents 
him also from taking a distributive share 
under his victim’s intestacy. 

In the present case the murderer was 
insane, but if the point arose for decision, the 
views of ry, L.J., in Cleaver v. Mutual 
Reserve Fund Life Association, [1892] 1 Q. B. 
147, 157, 158, would probably prevail over 
those of Joycn, J., in In re Ifoughton, No. 170, 
& the peremptory provisions of Administra- 
tion of Estates Act, 1926 (c. 23), s. 46, would 
be read & construed subject. to the public 
policy rule.-—Re Pitts, Cox v. Kusny, [1031] 


‘1 Ch. 646; 100 L. J. Ch. 284; 145 L. T. 118; 


Annotations :--Folld. Re Sigsworth, Bedford v, 
11935] Ch. 89. 


47 T. L. R. 293. 


Bedford, 
Refd. Beresford v. Tov Insurance Co., 


19987] 2K. B. 197. 


Application to notional settlement on Iin- |. 


testacy.J—In 1925 an infant S. inherited land 
as eldest son & heir of an intestate, subject 
to his mother’s right to dower. On Jan. 1, 
1926, the Settled Land Act, 1925 (c. 18), 
came into operation, & under sect. 1 (2) 8. 


Part VIl.-—Escheat 





Annotation :—-Refd. 
{1937} 2K. B. 197 


.|-—A coroner’s jury found a verdict 
against X. of wilful murder of his mother & 
of felo de se. X. was named as the sole 
beneficiary under his mother’s will. On a 
summons taken out to determine the devolu- 
tion of the mother’s estate :---//eld: the rule 
of public policy which prevented X. (or his 
estate) from benefiting under the mother’s 
will also debarred his personal representative 
from participating as such in the intestacy 
arising from the death of the mother caused 
by the son’s act.—Re Siagswortu, BepFrorp 
v. Beprorp, [1935] Ch. 89; 104 lL. J. Ch. 
46; 162 L. T. 329; 51 T. LR. 2%; 78 Sol. 
Jo. 735. 











Beresford v. Royal Insitrance Ca,, 


and bona vacantia. 


285. Add. Annotations:—Consd. A.-G. for Alberta | 301. 


286. 


292. 


298a. 


v. A.-G. for Canada, [1928] A.C.475. Refd. 
oe (City) Corpn. v. R., [1932] A. C. 


Add. Annotation :—Refd. Re Wells, Swin- 
burne-Hanham v. Howard, [1933] Ch. 29. 


Add. Annotations :—Consd. Re O’Hagan, 
O’Hagan v. Lloyd’s Bank, Ltd., [1932] 
W. N. 188. Refd. Re Deloitte, Griffiths v. 
Deloitte, [1926] Ch. 56; Re Tong, Hilton 
v. Bradbury (1930), 144 L. T. 260. 


Faltlure of devise—No heir of testator— 
Death of testator before Intestates Estates 
Act, 1884— Trustee holds for own benefit. }— 
Re RAWLINSON, WILSON v. BANKS (1934), 78 
Sol. Jo. 602. 





311. 
812. 


$15. 
819. 


323. 


Add. Annotation :——Consd. Re Wells, Swin- 
burne-Hanham v. Howard, [1933] Ch, 26. 
Add. Citations :-—[1924] 2 Ch. 19; 93 L. J. Ch. 
483; 130 L. T. 800; 68 Sol, Jo. 419. 

Add. Annotations :—Refd. te Wells, Swin- 
burne-Hanham v. Howard (1932), 48 T. L. Rh. 
617; Fe Rawlinson, Wilson v. Banks (1934), 
78 Sol. Jo. 602. 

After this case add ‘*‘ Land in Alberta granted 
by Crown.]—See DEPENDENCIES, No. 98a.” 
Add. Annotation :—Refd. Re Wells, Swin- 
burne-Hanham v. Howard (1932), 48 T. L. R. 
617. 

Add. Annotation :—Refd. Austrian Property 
Administrator v. Russian Bank for Foreign 
Trade (1931), 47 T. L. R. 550. 


Cases 328a—337a. 


328a. Funds appointed — Appointor illegitimate— 


829. 


Death of appointee in lifetime of appointor. ]— 
Testatrix, who was illegitimate, exercised by 
her will a power of appointment over certain 
funds in favour of her husband. Her will 
contained the prefatory words ‘‘ to the in- 
tent that this my will shall take effect whether 
I survive or predecease my husband.’ Her 
husband predeceased her :—Held: the pre- 
sence in the will of the prefatory words was 
not sufficient, in the absence of a substitution 
of other legatees in the event of her husband 
predeceasing her, to show an intention, within 
the meaning of the authorities, that the hus- 
band’s estate should take the benefit of the 
appointed funds. Consequently there was 
a lapse of those funds, &, as testatrix was 
illegitimate, & had never had issue, the funds 
became bona vacantia & went to the Crown.— 
Re LADD, HENDERSON v. PORTER, [1932] 2 
Ch. 219; 101 L. J. Ch. 392; 147 L. T. 438. 


Add. Annotations :—Refd. Re Cullum, Mercer 


v. Flood, [1924] 1 Ch. 540; Re Rawlinson, 


Wilson v. Banks (1934), 78 Sol. Jo. 602. 


829a. Proceeds of sale under Settled Land Act, 


830. 


i] 


831. 


' PART VII. SECT. 2, SUB-SEOT. 5. 


Descent to Untversity of Alberta poe who oe met they are the 

eirs or next-of-kin of the intestate, 
but that the University has refused 
to recognise their claim, bring an action 
for a declaration of their right to the ' 3D. L. R. 726.—CAN 


80. 
under Ultimate Heir Act, 1931—Action 
by heirs to recover estate— Defence. |— 
Where an estate of an intestate has 
been transferred to the University of 


1925 (c. 18).J—Re RAWLINSON, Witson 
v. BANKS (1934), 78 Sol. Jo. 602. 


After this case add ‘‘ Property in Alberta.]— 
See DEPENDENCIES, No. 98a.” 


Add. Annotation :—Refc. Re Wells, Swin- 
burne-Hanham v. Howard (1932), 48 T. L. R. 
617. 


Helr Act, 1931, 


Alberta in accordance with Ultimate 
& then afterwards 


ENGLISH AND Emprre Digest SUPPLEMENT. 
3836a. ——- ——.]—A lunatic, at the date of her 


death in 1798, was entitled to certain funds in 
ct, representing the residuary estate of her 
father. In 1794 the master had reported 
that the lunatic had no heir-at-law or next 
of kin. In 1798 & 1801 the Crown made 
ex gratia grants of the funds to certain persons 
& obtained an indemnity in respect of the 
grants. In 1926 a petition was presented 
by persons claiming to be the next of kin 
of the lunatic for the pelea to them of 
the whole of her personal estate. The parties 
sought a determination of the following 
questions: (1) whether the petition was 
maintainable on the assumption that no part 
of the funds ever came into the hands of or 
was dealt with by his present Majesty or 
his nominees or grantees or was carried to 
the Consolidated Fund; (2) whether the 
petition was barred by any Statute of Limita- 
tions; (3) whether in view of Petitions of 
Right Act, 1860 (c. 34), s. 5, suppliants could 
proceed without serving the petition upon the 
successors in title of the persons to whom the 
ex gratid grants had been made :—Held: the 
first question must be answered in favour 
of suppliants.—Re Mason, [1928] Ch. 385 ; 
97 L. J. Ch. 821; 189 L. T. 477; 447.1. R 
225; affd., [1929] 1Ch.1, C. A. 


Annotation :—Consd. Re hat Re Minahan’s Petition of 
Right (1931), 100 L. J. Ch. 251. 


7a, ——- ——.|]—Re Mason, No. 336a, ante. 


—— Limitation of action.—See LIMITATION 
oF Actions, Nos. 1761a, 1761b, post. 


ee tae A Rta 


estate & for its transfer to them under 
sect. 6 of the said Act, it is not a good 
defence to the action that their claim 
was not substantiated before the action. 
—MACKLEY tv. ALBERTA UNIVERSITY 
(GOVERNORS), [1933] 2 W. W. KR. 330; 


Vol. XVIII.—Discovery. Cases 1'7 —185 


DISCOVERY, INSPECTION, AND INTERROGATORIES. 


Part I.—In General. 


| 


nautiques Internationales, [1934] 2 Ix. B. 


356. 


Part Il.—Discovery of Documents. 


17. Add. Annotation :—Refd. Hillman’s Airways, 
Ltd. v. Société Anonyme D’Editions Aéro- 

60. Add. Annotation :—As to (2) Refd. Elliott 
v. Albert, [1934] 1 K. B. 650. 

77a. —— Inquiry as to damages.|—There is no 


different: principle applicable to an application 
for discovery of documents on an inquiry as 
to damages from that which prevails on an 
application for discovery where any other 
issue has to be tried between opposing 
parties.—BRiTisH UNITED SHOR MACHINERY 
Co., LTD. ve. LAMBERT Howartru & Sons, 
Lrp. (1929), 48 R. P. C. 315. 


Annotation :—Refd. Draper v. Iubert H. P. Trist & Trist- 
bestos Brake Linings, Ltd. (1935), 53 R. P. C. 66, 








86. Add. Annotation :—N.F. Wakefield v. Board 
(1928), 45 R. P. C. 261. 

87a. ——.]—WAKEFIELD & Co., LTD. wv. 
Boarp (TRADING AS J. P. Boarp & Uo.) 
(1928), 45 R. P. C. 261. 

99. Add. Annotations :—As to (2) Apld. Cavendisl. 
v. Cavendish (1925), 42 T. L. R. 134.  Distd. 
Elliott v. Albert, [1934] 1 K. B. 650. 

126. Add. Annotation :—Folld. Seddon v. Com- 


mercial Salt Co. (1924), 69 Sol. Jo. 159. 


127. Add. Annotation :—Overd. Seddon v. Com- 
mercial Salt Co., [1925] Ch. 187. 


-}—By an underlease lands & works 
were demised to the first defts. for the term 
of twenty-one years less one day. The under- 
lease contained a covenant by these defts. 
that they would not assign, transfer or-part 
with possession of the demised premises or any 
part thereof without the consent of the under- 
lessor, & that in case of the breach of such 


127a. 














PART I, SECT. 1. 
8a. Whether experiments ordered— 


claiming damages for injurics suffered 
through the breaking of the gear ured 


covenant it should be lawful for the under- 
lessor to re-enter upon the demised premises, 
& that thereupon the demise should A Senn ine: 
determine. Pitf., the purchaser of — the 
reversion on the underlease. brought an action 
to recover possession of the premises. By 
his statement of claim he alleged that the 
first defts., in breach of their covenant, had 
transferred, underlet or parted with the 
possession of the premises to the second defts., 
&/or the third defts. By their respective 
defences defts. traversed the allegations in 
the statement of claim. Onn summons taken 
out by pltf. asking that, the second cdefts. 
might be ordered to tile na full & sufficient 


‘alfidavit of documents, the judge, eonsider- 


ing himself bound by Pawis (far!) v. Negita, 
No. 127, made the order asked for :-—//eld : 
there was one issue only betwocn pltf. & the 
three defts., namely, whether the under- 
lease, subject to which piltf. as he alleged 
derived his title to the possession of the 
land in question, was still subsisting or had 
been determined by the exercise by pltf. of 
his right of re-entry, & that being so, the 
well-established rule that the ct. would not 
assist a forfeiture by ordering discovery of 
documents applied, & the order made against 
the second defts. must be discharged. 
Powis (Earl) v. Negus, No. 127, overd.-— 
SEDDON v. COMMERCIAL SALT Co., Lrn., 
(1925) Ch. 187; O4 T. J. Ch. 225; 132 
L. T. 487 ; 69 Sol. Jo. 159, C. A. 

Add. Annotation :—-Folld. Gale i. Denman 
Picture JIouses, Ltd., [1930] L is. 8. 588. 


pawn yer ee ea ee ee ee eed 


must be deemed, before the tral of the 
action, to be a corpn. for the purpose 


Not necessary for proper determination 
of issues. |—NICHOIA v. T. T. C., [1928] 
- D. L. R. 364: 34 Can. Ry. Cas. 252; 
620. L. R. 124.—CAN, 


PART II. SECT. 4, SUB-SECT. 1. 


cy 1 30 iv. -1—BalLin v. INGLis & 
in?’ Lrp. & Jamison, [1926] N. 53.— 


130 v, -]—Deft. co. songht pro- 
Vuetion of a diary which had been kept 
an One of pltfs.’ solrs., & which, it was 
. caste recorded an interview between 
aul solr. & a person other than pltfs. 
1 the action, at which interview the 
preparation of a debenture was dia- 
cussed Held: the diary was tbe 
Mah property, & as they were not 
: es to the action, there was no 
Oyer in the present proceedings to 
diary R mae Bay, ee pection of thelr 

= e v. IRCH RAD- 
ae (1928) N. ZL. R. 360.—N.Z. 
Lea ae Se In an acti 
injured workman anctes three Gotta 








in lifting a heavy weight, where dis- 
covery had been ordered in favour of 
one deft. against another ceft. on a 
motion to review the order 80 made :-~ 
Held: asin the event of the ct. holding 
that the accident was die to the wear 
used being defective there was still an 
issue between defts. In question, 
pamely, as to which was responsible for 
the use of the gear, the stevedore or the 
shipowner, on the implied warranty 
that the gear suppHed was effective 
there were consequently rights to be 
adjusted between defts., & the order 
for discovery was yroperly made.— 
CLARKE t. ELLERMAN, BUCKNALI. & 
Co., Lrp., [1930] N. 4 L. Re. 722.-- 

sb. Miners union—Defenre filed 
raising question whether defendants 
legal entity.}—A miners’ union entered 
an appearance in an action, & by 
statement of defence raised the objec- 
tion that it was not shown that deft. 
was a le sore A capable of being 
gued :—Held: deft. by so pleading 
7 


of the litigation, & #0 compellable to 
make dlscovery.—-CENTRE STAR MIN- 
ING Co., LTb. v. KOSHLAND MINERS?’ 
UNION (1902), 9 B. C. Kt. 190.---CAN. 


sd. Common = informer.|-—Although 
the cts. wil! not readily assist a common 
informer bv their procedure, yet, as 
agninst, the Crown when {ft has made a 
contract with a person to procure 
information for its own purposes, that 
principle is inapplicable, & such a 
person is entitled to discovery in any 
proceedings instituted upon tho con- 
tract.—HEIMANN vw. COMMONWEALTH 
(1935), 41 Argus L. R. 501.—-AUS. 


PART II, SECT. 4, SUB-SECT. 2. 


161 if. -—-- --—-- -——.]—An in- 
dividual who brings an action at law 
against the Commonwealth In the 
Supreme Ct. of New South Wales 
may, by invoking the auxillary juris- 
diction of that ct. In equity, obtain 
an order for the discovery of docu- 
ments against deft.—HEIMANN v. 


Cases 162—259. 


162. Add. Annotation :—Generally, Refd. Robinson 
v. South Australia State (No. 2), [1931] A. O. 


704. 


171. Add. Annotations slg to (2) Consd. Soviet 
Republics Union v. Belaiew (1925), 42 T. L. R. 
21. Refd. Duff Development Co. v. Kelantan 
Government, [1924] A. C. 797. 


178. Add. Annotation :—-Consd. Haile Selassie v. L. T. 302 ; 
cable & Wireless, Ltd., [1938] 3 All E. R. ©. A. 
677. 

214a. -}—The ct. will not, save in very 





exceptional circumstances, order a deft. to 
produce documents in his possession before 
pltf. has delivered his statement of claim.— 
GALE v. DENMAN PICTURE Houses, LTD., 
[1930] 1 K. B. 688; 99 L. J. K. B. 351; 


Jas Ts 31s 
C. A. 


46 T. L. R. 282 ; 


238. Add. Annotations:—Refd. Tecalemit v Ex.- 


EnauisH AND Emprre Digest SUPPLEMENT. 


241. Annotation :—Consd. Draper v. Hubert H. p. 
Trist & Tristbestos Brake 


ings, Ltd. (1935), 


53 R. P. CO. 66. 


254b. Pursuant to undertaking on 
Farrow v. SMITH (1915), Yearly Supreme 
Court Practice. 

259. Add. Annotation :—Consd. Berry & Stewart v. 
Tottenham Hotspur Football & Athletic 
Co., [1935] Ch. 718. 


143 


74 Sol. Jo. 187, 


A-Gun (19286), 44 R. P. C. 62 ; Gerrard Indus- 


tries, Ltd. v. Box Wiring. Co. 


R. P. C. 125. 


(1933), 50 


242. Add. Annotation :—Consd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 


‘254. Liberty to apply reserved.|—PoIsson & 
Woops v. ROBERTSON & TURVEY (1902), 86 


50 W. R. 260; 46 Sol. Jo. 196, 
a bag beta 


Sect. 7.—GROUNDS FOR RESISTING. 
(Vol. XVIII., p. 71). 
For ‘‘ Sect. 3, sub-sect. 2, ante,’’ read ‘‘ Part 


III., sect. 9, post. 4 





COMMONWEALTH (1936), 54 C. L. R. 


ane L. J. 384.—-AUS. 


tation :-—For ‘“ {1908} 8. C. 
335, "seeds (1909) S. C. 335.”"’ 


af, Statutory right to sue 
Crown. ]—When a statute gives the 
r ht to sue an officer or representative 

the Crown according to the ordinary 
ptaotion & procedure of the ot.. it 
must be taken to subject the offer 
or representative to the compulsury 
prc of the ct. in relation to ordinary 
neidenta of practice & procedure, sub- 
ject to any epoca’ aay 8& or exemption. 

The South Australia arbours Board 
is an incorporated agent of the Crown 
under the Harbours Act, 1913, & is 
empowered to sue & be sued, & by 
sect. 75 (2), if default is made in the 
performance of any duty authorised, 
such actions or suits may be brought 
as migbt be brought if the contract 
had been made between private per- 
sons. In an action in respect of such 
an authorised contract pltf. applied 
for discovery against deft. Harbours 
Board :—Held: the general tenor of 
the Harbours Board Act, 1918, 1s 
more consistent than otherwise with 
the intention to subject deft. Board 
to the ordinary jurisdiction of the ct. 
with regard to discovery, & accord- 
ingly deft. was compellable to make 
discovery.—GONINAN (A.) & Co., 
LTD. v. SOUTH AUSTRALIAN HARBOURS 
BOARD, [1931] S. A. S. R. 128.—AUS., 

a@ ii. Cammon informer. ]— 
An individual who for reward contracts 
with the Crown to furnish information 
leading to the conviction of persons 
for evasion of customs duty & to the 
recovery of duty evaded & ee penalties 
provided by law cannot be regarded, 
or the purpose of an action brought 
by him against the Crown on the con- 
tract, as a ‘*‘ common informer,” & is 
not disentitled to an order for dis- 
covery of documonts.—-HEIMANN 2. 
COMMONWEALTH (1936), 54 OC. L. R. 
126; 9A. L. J. 384.—AUS. 


PART II. tcaniey 4, SUB-SECT. 8. 

















d i. oon Lal 7 
SAGAN ¥. iis. N, 938i] 8 Ww. 
772.—OAN. 


ak. Action of damages for negligence.) 
—An infant pltf. in an action for 
damages for injuries sustained in an 
automobile accident Aeld examinable 
for discovery.—RUTHERFORD v. CON- 
SOLIDATED PLATE GLASS Co., ue 4 


[1936) 1 W. W. R. 377; 43 Man. L. R 
589.—CAN. 
sp. Procedure.}"— In determining 


whether an order should be made Pi 
the oxamination for discovery of a 


child of tender years the udge 2 & 
to should determine for AR hee kh prone 


making the ordet, whether the child 
would be competent to give evidence, 
& should also. determine whether 
an oath should or should not be 
administered to the child. In deter- 
ming these questions resort should 
be had to sect. 19 of Alberta Evidence 
Act, R.S. A., 1922,¢6.87. Ifitis made 
to appear cave the child is not possessed. 
of sufficient intelligence to justify the 
reception of his evidence the order 
8hould be refused. If it appears that 
he is possessed of such intelligence & 
does understand the duty of speaking 
the truth, but docs not understand the 
nature of an oath, the order should 
provide that no oath sbould be 
administered, or it may be that the 
matter should be adjourned to have 
the child instructed as to the nature of 
an oath.—HEBERT ». CALGARY CITY, 
[1938] 2 W. W. R. 25.—OCAN. 


PART II. SECT. 4, SUB-SECT. 4.—A. 


182 i. Whether nezt friend may make 
affidavit.}—The ct. will not order a 
party to an action who is of unsound 
mind, or his next friend or the Public 
Trustee administering such person’s 
estate under Mental Defectives Act, 
1911, 8s. 100 (hk), to make an affidavit 
of documents in compHance witb an 
order for discovery under Rule 1614; 
& Rule 167a does not apply to persons 
of Soe ae —TASKER v. ALGAR, 


PART II. SECT. 5, SUB-SECT. 1. 


se. Not till issues defined.}—When 

it is necessary, before an order for 
discovery can be made, that certain 
questions in the suit should first be 
decided, the proper order to make is 
that the suit should be set down for the 
settlement of the issues. The judge 
will then bein a position to decide which 
of the issues are necessary to be deter- 
mined before the question of inspection 
or discovery can be decided.—EaGLeE 
Star & BRITISH DOMIN ag INSURANCE 
Co. v. DINANATH (1922), I. L. R. 47 
Bom. 509.—IND. 


IPART II. SECT. 5, SUB-SECT. 3. 
218 1. Not till after defence er eanahyoS 
locuto —After 


Inter judgment d.}jJ— 

pitf. had ed interlocuto udgment 
against deft. in an action o rt, deft. 
sought to examine the pitt. for dis- 


covery, the action being about to come 
on at the aassizes for assessment of 
damages. R. 489 states that the 
examination of pitf. by deft. may take 

lace at any time after such deft. has 

eliv statement of defence :— 
Held: deft. could not examine pitf.— 
ASHLEY v. BRENTON (1889), 13 Pp. R. 
98.—CAN. 

8 


218 ii. Fonda YOUNG v. 
SHING WAH, [1928] 3D. L. R. 481; 
62 O. L. R. 370.—CAN. 


PART II. SECT. 5, SUBsSSECT. 4. 


pi. ——— ——-.]—BRITISH COLUMBIA 
Liquors Co., LTD. v. CONSOLIDATED 
EXPORTERS CoRP RPN., LTD., peek 2 
W. W. R. 379; [1931] 1D. L. R. 195; 
42 B. O. R. 481.—OAN. 

240 fi. .J—In a case 
wherein it prpenrs that deft. knows tho 
facts & pltf. does not, deft. should give 
discovery before pltt. delivers par- 
ticulars. In such a case where the 
order for particulars provided that 
they should be given pltf. after 
examination of deft. for discovery, the 
order also extended the time for 
delivery of the defence until after the 
delivery of the particulars.—ALBERTA 
WHEAT POOL v. NAHAJOWICZ, [1930] 

bE ae ee a ea Ae 24 
Alta L . R. 400; affa-s (1930)1D.L.R. 
344; [1929] 3 W. W. R. 673. —CAN. 


sf. Discretion of ike neg Sy v. 

poLLOn eS MiLis & ed ey » {1930] 
a ES Achar 4D. OR. 889 : 42 
. OC. R. 531.—CAN. 


PART II. SECT. 6. 


255 iti. .]}—-Resp., a member 
of the Permanent Defence force of 
the Union & disch a therefrom as 
medically unfit, tt apple ed for an te 
on appit. him with a true 
copy of the medical certificate issued 
under Act 27 of 1923, 8.54. He alleged 
he had sustained injuries in the dis- 
charge of & specially attributable to 
his duties, that he was entitled to 
recelve compensation in manner pro- 
vided under the sect., that he was 
desirous of bringing an action to obtain 
compensation & that it war imperative 
that a copy of the prescribed medicai 
certificate free to in sect. 54 should 
be disclosed to him before any legal 
steps were taken to enable him to 
determine the form of rplief to which 
be was entitled. <A ovincial Div. 
having _Bronred the application :-— 

















Held: the real dispute between 
the arties was whether resp.’s ill- 
health was occasioned in the ischarze 
of his official duties or not &, as it 
was only when the cause of his il}- 
health had been estab Monod his 


favour as a fact, that the epee for 
the inspection of the certificate might 
arise, the application was premature 
& should have pene re s-— UNION 
GOVERNMENT MINIS OF DEFENCE 
v. Pera ZYL, (1929) Ay App. D. 131.— 


_ 2561. i. ——— ——— Alleged partnership. | 
GH 0. KAPOOR SINGH 


aM SING 
aoa. 7) 39 9B. GC. R. 485.—CAN. 
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interfering with the rights which were 
possessed before it came into force; & that it 
was apparent, from sources which might be 
referred to, that the deft. had in his possession 
other documents not disclosed in his affidavit. 
Deft. was ordered to file a further affidavit. 
Deft. appealed to the Ct. of Appeal, where 
the appeal was dismissed on the ground that 
the service of the notice was out of due time. 
Deft. filed a further affidavit, whereupon 
pltfs. applied for a further & better affidavit 
before MAuanAM, J., who made an order 
under R. S. C., Ord. 31, r. 194 (3), ordering 
deft. to state by affidavit whether the par- 
ticular documents referred to by the judge, 
including any documents relating to dis- 
tribution by deft. of samples of belting & 
including other specific documents, had at 
any time been in deft.’s possession, & if not 
then in his possession, when he parted with 
them & what had become thereof. Pltfs. 
appealed, by leave, to the Ct. of Appeal :— 
Held: the appeal should be allowed with 
costs in any event; R.S.C., Ord. 31, r. 194 (8), 
did not cut down the powers of the ct. as 
expressed in the case of Jones v. Monte Video 
Gas Co., L. R. 6 Q. B. D. 656; the order of 
Romer, J., must be complicd with; it was 
an order which was intended to be based upon 
Jones v. Monte Video Gas Co., & there were 
materials which showed that a further 
affidavit was necessary ; & « further affldavit 
‘must be made by deft.—Rrvopaway (I*.) & 
Co., Lrp. v. HARTLEY (1930), 498 Ik. P.O. 
10, C. A, 

——.} — ASTRA + NATIONAL lRODNCTIONS, 


979. Citations :—For ‘‘ Birr. Prac. Cas. 1” read 
‘¢ Brrr. Prac. Cas. 138.’’ 

324. Add. Annotation :-—-Consd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 


372. Add. Annotation :—Consd. Robinson v. South 
Australia State (No. 2), [1931] A. C. 704. 


373. Add. Annotation :—Refd. Minter v. Priest, 
[1930] A. O. 558. ae 

——.J]—THE City of Baropa, No 
874a, post. 

377. Add. Annotations :—Retd. Minter v. Priest, 
[1930] A. C. 558; Infields, Lid. ov. Rosen & 
Son, [1938] 3 All E. R. 591. 

380. Add. Annotation :—As to (1) Consd. Redda- 
way & Co., Ltd. v. Hartley (1930), 48 R. P. C. 

82. Add. Annotation:—Apld. Reddaway vt. 
Hartley (1928), 72 Sol. Jo. 502. 


389. Add. Annotation :—As to (1) Apld. Chowood 
v. Lyall, [1929] 2 Ch. 406. 

390. Add. Annotation :—Consd. Infields, Lid. 2. 
Rosen & Son, [1938] 3 All EF. R. 591. 

394. Add. Annotations .—As to (2) Folld. The 
Hopper No. 18, [1925] P.52. Apld. The City 
of Baroda (1926), 184 L. T. 576; Ogden v. 
London Electric Ry. Co. (1933), 49 T. L. R. 
542. Refd. Ankin vw. London & North 
Eastern Ry. Co., [1930] 1 K. B. 527. 

437a. Effect of rule.]J—ReppAway (F.) & Co. v. 
HARTLEY (1928), 72 Sol. Jo. 502; 45 R. P. C. 


432. 

-}—Before the hearing of the action, 
an application by pltfs. that dith be | 
ordered to make a further & better afiiuays: | 440a. 
of documents, or in the alternative, that an , Lrp. v. Neo-ART PRODUCTIONS, Lrp., [1028] 
order be made, under R. 8. C., Ord. 31, | W.N. 218. 

r. 194 (3), was refused by the master, on the | 442. Add. Annotation :—Consd. Leon »v. 
ground that such an order would be contrary (1932), 48 T. L. RR. 452. 
to practice. Pltfs, appealed. It appeared | 447, Add. Annotation :---Consd. 
from certain letters that had becn disclosed (1932), 48 T. L. B. 452. 
that there were certain letters relative tu the | 449, 4dd. Annotation :—Consd. Leon v. Casey 
issues in the action, as well as other docu- (1932), 48 T. L. R. 452 

P . ° OG), « bide . £04. 
ments, which had not been disclosed ; but it f 
was contended on behalf of deft. that, since 450. ream Annotation -—Consd. Leon v. Casey 
the coming into operation of the rule, it was (1932;, 48 T. ee Pee: 
no longer open to a pitf. in such a case to ask | 451. Add. Annotation :—Folld. Loon v. 
for a general further & better affidavit, but (1932), 48 T. L. R. 452, 
that he was confined to the remedy given to | 451a, —— —— -}—By a policy in the form 
him by the rule. It was held by Komen, J., of a Lloyd’s policy of marine insurance under- 
that the rule did give to persons objecting to writers insured certain goods & merchandise 
an affidavit of documents certain rights upon the steamship L. or other steamers or 
which did not exist before the rule was conveyances at & from Cairo to Jaffa. The 
framed; but that it should not be read as risks insured against included damuge by 





373a. 


437b. 








Casey 


Leon v. Casey 


Casey 
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he cet ea none ted. 
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ae II. SECT. 9, SUB-SECT. 4. 

, Dl. ——— ** Pleadinys & proceedings ”’ 
n specified action.}—Isitr & IsITT v. 
AMMOND & NATIONAL RkKSOURCES 
on Co. (4924), 34 B. C. R. 133.— 


PART II. SECT. 9, SUB-SECT. 5. 
869 v. ———-,}— REID ov. VAN- 





COUVER Tua Boar LTp., (1928) 
2D. L. R. 2445; [1928] 1 y 
39 BLO. Re 470 cone Meee 


7 370 fli. -}+—When in an affidavit 
: discovery privilege is claimed in 
ae ae of any document or documents, 
: 16 | document or documents must be 
Apa ee individually in the schedule 
ed to the affidavit of discovery, 
ane referred to as being included 
Rogue others contained in a bundle.— 
SHAW Fite InoUmanag Oo ba. t1006) 
OE Co., LTD. 
I, R. 500; 59 I. L. 2 ie tet ane 


870 iv. -}—Where privilege is 








claimed with respect to ‘ocumente 
deponent is not required to describs 
the documents in such a manner 4A 
would disclose the nature ar_parti- 
cular of such documents. ‘ A bundle 
of documents marked ‘ A ’ & nuribering 
1 to 160, all of which documents were 
initialied by this deponent,” is 4 
sufticient identification of the docu- 
ments.—CAMPBELL v. Woops, IRMIE & 
Tar CANADIAN Press (Alta.), (1926) 
2D. L. R. 805; [1926] 2 W. W. R. 99. 


— CAN. 
PART II. SECT. 10. 


385 iv. .}-Where__ deft. 
obtained an order for discovery, & in 
the affidavit uf discovery it was sworn 
on behalf of pltf. that a document in his 
possession related solely to pitf.’s case 
& did not support deft.’s case, & the 
Supreme Ct. had refused an application 
by deft. for inspection of the document : 
—Held: on the evidence there was 00 
substantial ground upon which to bare 
a conclusion that the statement in the 


9 








affidavit was made erroneously or under 
a misconception of the character of the 
document, & the application was pro- 
perly refused.—SMITH, ETO. ». SUNDAY 
TiMES (1923), 81 C. L. 1. 55%.--AUS. 


888 i. —-— Claim of privilege.}-— 
Where an affidavit sets out positively & 
definitely that privilege is claimed for 
certain documents, on the ground that 
they arose out of negotiations carricd 
on “ without prejudice,’ that state- 
ment cannot be contradicted by 
affidavits or material from the other 
side; but {it can be attacked or 
impugned only by some admiseion or 

ualification coming from that side.—~ 
ACCIDENT & 

(1926] 2 
W. KR. 883.— 


LAOK ©. OCEAN 
GUARANTEK Co, (Man.) 
D.L. R. 985; (1926}]1 W. 
CAN. 

PART II. SECT. 11, SUB-SEOT. 2. 

h i. ——-.]_Hutcutnson & DuwpDING 


v. BANK OF ToRONTO (No. 2), [1934] 
1 W. W. Rh. 446; 48 B.C. R. 315.—CAN. 


Cases 45la— 404. 


fire, & the policy contained a warehouse to 
warehouse clause. The adventure consisted 
. a A urney by land from Cairo to area as 
ence by sea on the steamshi 

J Taft In an action upon the soles the the 
assured alleged that the goods had been 
damaged by fire in the course of transit by 
lorry from Cairo to Alexandria :—Held: 
et & summons for directions an order was 

properly made that pltfs. should make an 


ffidavit of ship’s papers, the policy being | 


substantially one of marine insurance.— 
LEON v. CASEY, [1932] 2 K. B. 576; 101 
L. J. K. B. 578; 147 L. T. 165; 48 T. L. R. 


457. Add. Annotation :—Expld. Leon v. 
461. Add. Annotation :—Refd. Leon ov. 


462a. 


ENGLISH AND Empire Diarest SUPPLEMENT. 


Add. Annotation :—Consd. 
(1932), 48 T. L. R. 452. 


Leon v. Casey 


Casey 
(1932), 48 T. L. R. 452. 


Casey 
(1932), 48 T. L. R. 452. 


Effect of.|—-Where in an action 
on a marine policy the usual order is made for 
the filing of an affidavit of ship’s papers & 
for a stay of proceedings meanwhile, this stay 
does not operate to paralyse the activities 
of either party & prevent him preparing his 
case; & on a taxation of costs it is for the 
taxing master to determine, having regard 
to the stay & all other material factors, 
whether the costs were reasonably or pre- 
maturely incurred.—P£CHERIES OSTENDAISES 
(Soc. ANON.) v. MERCHANTS’ MARINE INSUR- 
ANCE Co., [1928] 1 K. B. 750: 97 L. J. K. B. 
445; 1388 L. T. 582; 44 T. L. R. 270; 72 
Sol. Jo. 102; 17 Asp. M. L. C. 404, C. A. 








Annotation :—Refd. Tho Channel Queen, [1928] P. 157. 
468. After this case add ‘‘ For form of order for 


production of ship’s papers, see R. S. C. 
(No. 1), 1915, r. 11.” 


Part I/l—Production and Inspection. 


452; 37 Com. Cas. 330; 18 Asp. M. L. C. 
800, C. A. 

452. Add. Annotation :—Consd. Leon v. Casey 
(1932), 48 T. L. R. 452. 

453. Add. Annotation :—Expld. & Distd. Leon 
v. Casey (1932), 48 T. L. R. 452. 

454. Add. Annotation :—Consd. Leon v. Casey 
(1932), 48 T. L. Rt. 452. 

455. Add. Annotation :—Refd. Leon v. Casey 
(1932), 48 T. L. R. 452. 

456. Add. Citations :—93 L. J. K. B. 169; 130 
L. T. 139; 16 Asp. M. L. C. 236. : 

478. Add. Annotation :—-Refd. Inficlds, Ltd. v. 
Rosen & Son, [1938] 3 AIH. RR. 591. 

494. 


After this case add ‘‘ Receiver & manager 


See entteanendioees 


PART IIl. SECT. 8. D. we R. 487; 


sa. County court.}—The county ct. | CAN. 


has power to make an order for the 


80. -—--— 





45 B. CO. R. 213.— 


Insurance agent.|-— 


appointed by debenture-holders — Liability 
to produce.J—See CompaNniEs, No. 5067a, 
ante.”’ 





referred to in affidavit.)—COLLEGK 
BRAND CLOTHES Co., LTp. v. BRown 
& FITZPATRICK, (1928] 2 D. L. R. 502; 


production of documents apart from 
an examination for  discovery.— 
McDONALD v. HOWIE, [1931] 3 W. W. R. 
7733; 40 Man. L. Rh. 302.—CAN. 


PART III. SECT. 4, SUB-SECT. 2. 


ah. Right to examine officers & em- 
me ees in any order.}—In the absence 

ft lenet of special circumstances, the 
echt of pltf. to examine for discovery 
the officer & employees of a deft. co. 
in whatever order he wishes will not be 
interfered with.— Cork wv. CANADIAN 
NATIONAL Ry. Co., [1930] 1 W. W. R. 
691; 2D. L. hh. 999.—CAN, 

sd. Right to eramine several officers.) 
—HARRISON MILLS, LTD. v. ABBOTS- 
ForD LUMBER Co., Lrp., [1935] 1 
W. W. RR. 480; 49 B.C. R.301.—CAN. 

sg. Solicitor acting as servant of com- 
pany.J—Where duties which can be, & 
usually are, performed by an ofticial, 
servant or agent of a co. are performed 
by a solr., the fact that he is a solr. does 
not render him imniune from examina- 
tion for discovery with respect to the 
transactions so performed.—CANARY 
©. VESTED KsTaTrs, Lrp., [1930] 1 
W. W. RR. 996; 3 D. L. R. 989; 43 
B. C. R. 1.—CAN., 

sd. Officer — Who tis —- Architect.|— 
HysLop v. NEW WESTMINSTER BOARD 
OF ScHooL TRUSTEES, [1930] 3 
W. Ww. R. 227; 4 D. L. R. 1030.— 


ase 
Insurance adjuster.|— 
The. adjuster who had been engaged 
by the fire insurance cos. to make the 
adjustment of pltf. lumber co.’a loss 
held not to have been under the cir- 
cumstances of this case, an ‘“ officer ’’ 
of the insurance cos. within rule 370c (1) 
roviding for the examination for 
iscovery of one who has been an officer 
of a corpn.—RKRAPOOR LUMBER Co.,, 
LTp. v. CANADIAN NORTHERN PAOIFIO 
Ry. Co., {1932} 2 W. W. R. 4173 8 








TREWIN v. WAWANESA MUTUAL INSUR- 
ANCE Co., [1938] 1 W. W. RR. 3038; 1 
D.L. R. 793.—CAN. 

sp. --——- When compelled to answer.| 
—-In an action under Fatal Accidents 
Act for the death of a trainman from 
injuries sustained during switching 
operations pltf. alleged that while the 
deceased was coupling the air-hose 
between the cnd car & the caboose his 
foot became caught in a switch-point 
& without warning to him the train 
was moved & passed over his foot. 
Deft. pleaded that deceased’s injury 
was due to his own negligence in that 
contrary to deft.’s instructions he had 
gone between the end of the train & 
the caboose while the end of the train 
was moving towards the caboose & 
was knocked over or stumbled in front 
of the end of the train. Pltf., after 
examining for discovery tho conductor, 
the engineer & a trainman who were 
working with deccased at the time of 
the accident, examined P. as an officer 
of deft. FP. refused to answer certain 
questions & an order was moved for to 
require him to do so. Pltf. contended 
that P. must, from the information 
he had obtained, form a belicf as to 
what in fact occurred on the occasion 
of the accident & must upon the 
examination state that belief as an 
admission of what did actually occur: 
—Held: since deft. had pleaded its 
belief as to how deceased was injured 
it could not be heard to say that it had 
no belicf with respect thereto; there- 
fore P. must answer questions directed 
toward ascer from him what did 
in fact occur.—MACGREGOR v. CANA- 
DIAN Pacific Ry. Co., [1938] 1 
W.W.R. 865; reved., [1938]2 W. W.R. 
426.—CAN. 


PART III, SECT. 4, SUB-SECT. 7. 
se. Deponent on application for secu- 
rity for costs—Production of documents 


10 


[1928)1 W. W.R.778; 23 Alta. L. R. 
363.—CAN. 


sf. Employee — Who is — Agent — 
Burden of proof.}—Where an order for 
the examination for discovery of an 
employee is sought under rule 234 & 
there is a dispute as to whether the 
persons sought to be examined are in 
fact employees, the burden of proving 
the employinent rests on the party 
asking for the examination. An agent 
is not an employee within the meaning 
of said rule.—HosKkins v. MINNE- 
APOLIS THRESHING MACHINE Co., 
(1930) 1 W. W. R. 369; 2D. L. R. 
696; 24 Alta. L. R. 437. —CAN, 


st. Ivrecutor.J—On an examination 
for discovery, the principle relating to 
officers & ugents of a co. which requires 
that they shall obtain information 
when they do not. have it of their own 
ersonal knowledge, does not apply 
n the case of an exor.; & he will not 
be compelled to answer questions 
concerning matters of which he has no 
personal knowledge.—BritsEe wv. DU- 
GARD, [1935] 3 W. W. R. 68; 43 Man. 
L. R. 339.—CAN. 


PART III. SECT. 5, SUB-SECT. 1. 


625 ii. -_}—-HAMILTON 0, STREET 
(1850), 1 Gr. 327.—CAN. 


625 iii. Documents supporting 
case—Or repelling defendant’s case.)— 
AS & Leaner rule pltf. in enay is 
entitled to a discovery, not on) M of that 
which constitutes his own title, ae 
also of whatever is material to repel 
the case set up by deft.; &, as a part 
of that discovery, to the production of 
such documente as are material] for the 
same purpose.— LAWLOR v, MURCHISON 
(1852), 3 Gr. 553.—CAN. 

ri. -+~-In an action on & 

olicy of insurance against liability for 
amages, to recover the amount of 8 
judgment which the insured had paid 














532a. 


eo 


528a. —— Action on bill of exchange—Deed 
giving time to principal debtor.|—Where 
an action on bills of exchange was brought 
against deft., who pleaded that he was liable, 
if at all, as a surety only :—Held: he was not 
entitled to the inspection of a deed in pltf.’s 
possession, by which it was suggested time 
had been given to the principal debtor, but 
to which deed the surety was no party.— 
SmiTH v. WINTER (1838), 3 M. & W. 309; 6 
Dowl. 386; 1 Horn & H. 45; 71. J. Ex. 


79; 150 EH. R. 1162. 





containing disclosures. |—Pltfs., a motor insur- 


ance co., issued a policy to deft. D. covering 


liability to third parties by accident caused 
in connection with a certain motor-cycle. 
During the currency of the policy, D., while 
riding the motor-cycle, was involved in an 
accident which resulted in injuries to deft. 
O. entitling him to claim damages from D. 
Pitfis., in order to get the benefit of Road 
Traffic Act, 1934 ‘c. 50), s. 10 (3), brought 
an action against 1). & O. claiming a declara- 
tion that pltfs. were entitled to avoid the 
policy on the ground that if had been 
obtained by non-disclosure of material facts, 
namely, two previous convictions of deft. D. 
for driving a motor-car without a licence & 
for driving a motor-cycle in a dangerous 
manner, respectively. Defts. in © their 
defences denied the materiality of these 
undisclosed convictions. The defence — of 
deft. O. contained an allegation that pitt: 
had not refused the risk in cases similar “5 
that of deft. D. where disclosure of the fac!.. 
had been made to them. LPltfs. made aia 
application for an order striking out the 
above-mentioned allegation in the defence of 
deft. O. Hach of defts., desiring to show 
that the undisclosed convictions were not 
“material” facts within sub-sects. (2) & (5) 
of sect. 10, made an application for an order 
for discovery by pltfs. of all documents m 
the possession of pltfs. relating to proposals 
for motor insurance made to themn by persons 
disclosing the fact of a previous conviction 
of any such person similar to either of the 
above-mentioned convictions of deft. 1. :— 
Held: (1) the application of pltfs. tu strike 
out the said allegation in the defence of the 
deft. O. should be granted, on the ground that 
that allegation amounted to no more than a 
pleading of evidence; (2) the application 
of each of defts. for the discovery desired 
should be refused, inasmuch as documents 


Action to avoid policy for non-dis- 
closure—Documents relating to other policies 





539. 


539a. 


54.4, 


Vol. XVUII.—Discovery. Cases 528a—594. 


tending to show that pltfs., as insurers, had 
not regarded the previous conviction of an 
Insured person as a material fact preventing 
them from accepting the risk. in a case where 
that conviction had been fully disclosed to 
them at the time of the proposal for insurance, 
would not be relevant evidence to show that 
a similar conviction was not a ‘ material ”’ 
fact within sub-sects. (3) & (5), in a ease, such 
as the present, in which the conviction had 
not been disclosed to the imsurer.—M4ER- 
CHANTS’ & MANUFACTURERS’ JINSUKANCE 
Co., Lrp. v. DAvins, [1938] 1 KK. B. 196; 
[1987} 2 All H.R. 767; 1086 I. J. OK. B. 
493; 156 0. T. 624; 583 TT. L. R. 717; 81 
Sol. Jo. 457, C. A, 

Add. Annotation :—-Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 278. 

Action for slander.)—Day v. TUCKETT 
(1846), 7 L. T. OS. 234. 

Add, Annotation :—As to (2) Apld. Chowood 
v. Lyall, [1929] 2 Ch. 406. 





551a. Document relating to compromise with third 


party.|~-A party to a suit cannot be required 
to produce documents relating to the com- 
promise of a dispute between himself & a 
person not a party to the suit.—WaARRICK 
v. QUEEN’S COLLEGE, OXrorbpd (No. 2) (1867), 
L. R. 4 Mg. 254. 


555a. ———.]—-In an action of slander imputing 


to pltf. that he was the writer of a scandalous 


‘Jetter reflecting upon deft., the latter in one 


of his pleas set. forth the letter & justified the 
words spoken :-—/leld s pltf. should inspect 
the letter with witnesses, in order that he 
might be prepared at the trial to show that 
it was not in his handwriting.—CuRTis v. 
CURTIS (1833), 38 Moo. & S. S19. 


575a. Applies to answers to interrogatories. }—1 


‘ 


am of opinion that the word “ aflidavite ” 
inr. 15 is wide enough to include an answer 
to interrogatories, & L cannot see why the 
meaning should be narrowed so as to exclude 
it (DENMAN, J.).-—MOoRE v. PEACHEY, (1801 ] 
2qQ. B. 707; 65 L. T. 759; 30 W. KR. 602 ; 
7 T. 1. Wk. 748, D.C. 


Add. Annotation :—Refd. Minter v. Pricst, 
[1930] A. C. &58. 


For existing para. substitute :— 

In a suit by a contractor agwnst a ry. 
co., in respect of works done for chem, a 
motion was by defts., that pitf. shuuid pro- 
duce all written communications wi:'ch had 
passed between certain persons, naming 
them, & all account bovuks, documents, papers 





ee ne ee nm ee nll <a ncnineme 


& which had been recovered against 
them in an action in which the insur- 
pe co. had conducted the defence :— 
eld: pltfs. were entitled on dis- 
nse to know all that was done by 
® insurance co. in defending the 
action & to see all papers & documents 
ctnuected therewith, & also were en- 
ti to the benefit of all investiga- 
Ons made, & opinions obtained, by the 
eas *; LONDON GUARANTEE 
O., D., {1925 
W.W. RB, 1023.—CAN. 


PART III, SECT. 5, SUB-SECT. 3. 
anne lil. ——.}—BrapBury v. Mor- 
02. GA ABMAN (1884), 1 Man. L. R. 


583 1. Possession of agent— Agency 


must be establishe@d—P i i 
hands of banker.}—A wx seni bee 


pay-in slips which have accompanied 
payments into a customer's account, 
does not hold them as the agent of 
the customer, who, consequently, will 
not be ordered in an action to which 
be is u party to produce them as docu- 
ments in his possession or power. In 
such an action the ct. alxo declined 
to make any order relating to those 
documents under Evidence Act, 1915, 
3. 89.—LEVER v. MAGUIRE, [1928] 
V. DL. R. 262; (1928) Argus L. It. 169. 
—AUS. 

sg. Documents not B doled ed at first 
hearing—Offc ‘al records needed ty asset 
court—Leave granted to admit at later 
stage.}—Where @ pod has not pro- 
duced at the first hearing, as reg ulred 
by Ord. 13, r. 1, the documents in his 
possession or power on which he relies. 
the leave of the ct. under r. 2, admitting 
them at a later stage, should not 


il 


ordinarily be refused if the documents 
are officiel! records of undoubted 
authenticity which inay ussist the ct. 
to decide rightly the Issuex before ft. 
—GOPIKA KAMAN ROY v. ATAL BINGH 
(1929), L. R. 56 Ind. App. 119.—IND. 


sh. Documents voluntarily delivered 
to agent of Attorney-General, J— lt 
appearing from the affidavits filed on 
an application by pltfs. for an order 
that defts. file a further & better 
affidavit of documents, Lhut the books 
& documeuta in question had been 
voluntarily turned over to the duly 
authorises representative of the 
Attorney-General of British Columbia 
& that the documents were now in the 
sole possession & power of the repre- 
sentative, the applicution was refused. 
—MacK et v. SOLLOWAY MILLS & Co., 
Lro. (No. 2), 1931] 1 W. W. R. 624; 
2 D, L. kK. 822 be 44 L. ©. R. 42.—CAN, 


35 * 


Cases 594—843a. 


& writings relating to the contracts in the 
bill mentioned. Defts.’ solr. made an affi- 
davit in support of the motion, that he 
believed that pltf. had documents as stated 
in the notice of motion; & pltf., by an 
affidavit in answer, admitted that he had 
in his possession a great mass of documents 
relating to the works in question, but stated 
that to ascertain which of them came within 
the terms of the motion would be productive 
of great expense & inconvenience to him. 
The ct. made the order according to the 
terms of the motion.—M'‘INTOSH v. GREAT 
WESTERN Ry. Co. (1852), 1 Sm. & G. 4. 

-}—Where one party has a document 
in his possession in which both parties have 
a common interest, as, for instance, a document 


597a. 





containing the terms of the contract sued. 


upon, & the other party seeks inspection of 
such document, he is entitled to discovery 
at common law & independently of the 
... rules (MATHEW, J.).—BROWN v. LIELL 
(1885), 16 Q. B. D. 229; 565 L. J. Q. B. 73; 
27. L. R. 4. ; 

599a. —— —— Co-defendant not party toe 
application.]J—Upon motion on behalf of a 
deft. in a suit, for production by pltf. of a 
document of which pltf. had obtained pro- 
duction by an order against his co-deft., the 
ct. refused to make an order in the absence 
of the latter.—REYNOLDS v. GODLEE (1858), 
ee & J.88; 32 L. T. O.S. 35; 70 E.R. 
37. 





614. After this case add :-—— 

In possession of director after 
appointment as _ receiver for debenture- 
holders. |—-See COMPANIEs, No. 5067a, ante. 


640a. Broker’s book.]|—BROWNING v. AYLWIN 
(1827), 7 B. & C. 204; 9 Dow. & Ry. K. B. 
801; 6L. J. 0.8. K. B. 320; 108 H.R. 699. 


Annotations :-—Distd. Smith v. Winter (1838), 3 M. & W. 
309; Day wv. Tuckett (1846), 10 J. Jo 358 Refd. 
Muttor v. Eastern & Midland Ry. (1888), 38 Ch. D. 92. 


650a. .|—Ross v. LAUGHTON (1813), 1 
Ves. & B. 349 ; 35 WN. R. 136. 
Annotations :-—Consd. Griffiths v. eae ae L. J. Ch. 














397: Simmonds v. G. E. Ry. (1868), 3 Ch. App. 797; 
ite Hawkes, Ackerman vw, no0eT LG a 98] 2 13 Re 
a id Road Transit Co., [1909] 1 Ch. 986. Reta, Bozon 


ONand, Husband v. Bolland 11839). 4 My. & Cr. 354. 
.|—BAKER v. HENDERSON (1830), 
4 Sim. 27; 58 E.R. 11. 


Annotations -—Diatd. Warburton v. Edge (1839), 9 Sim. 08: 
Refd. te Hawkes, Ackerman v. Lockhart, [18981 2 Ch. 


PART IIL. SECT. 6, SUB-SECT. 5.—-F. shall 
aj. General rule.J}—In the case of 
ublic documenta there is a common 
aw right of inspection, but that right 
must necessarily be exercised within 
certain limits. The right ought to 
be restricted to those persons who 
can prove themselves to be interested, ri 
& there are documents which, for ; 
reasons of State, ought not to be 
disclosed.-—Re FITZGERALD, [1925] 1 
I. R. 42.—IR, 

sk. Itegister of titles to land kept under 


651a. 











ae 
3 W. 


MERC 
6 P. 





R. 348.—CAN. 
r fi. —— Notes 
during arbitration. }—Held : 


653. 


714, 


736. 


740. 


743. 


747. 


754. 


757. 


759. 


768. 


805a. 


821. 


823. 


843a. 


huve the same effect as the 

service of a notice to produce.’’— 
OYAL TRURT Co. v. roe eel PACTFIO 

(1925] 4 D. 

ae res gs | A GAN. 


PART III. SECT. 9, SUB-SECT. 1.—A. 


—— Letier dictated by solicitor— 
ad: eal ly thereto. }—Held : privileged. 
ERCHANTS BANK v. MOFFATT (1876), 


of evidence taken 


Rk. 


ENGLISH AND Emprre Dicest SuPPLEMENT. 


Add. Annotations :—Apld. Re Cameron’s 
Coalbrook, etc., Ry. (1859), 25 Beav. 1. Refd. 
Lockett v. Cary (1864), 38 New Rep. 405: 
Fowler v. Fowler (1881), 29 W. R. 800; Re 
Hawkes, Ackerman v. Lockhart, [1898] 2 Ch. 1. 


Add. Annotations :—As to (1) Distd. The City 
of Baroda (1926), 184 L. T. 576.  Folld. 
Ankin v. London & North Eastern Ry. 
Co., [1930] 1 K. B. 527, C. A. As to (2) 
Expld. Bank of Russian Trade, Ltd. v. 
British Screen Productions, Ltd., [1930] 2 
K. B. 90. Consd. Ogden v. London Electric 
Ry. Co. (1933), 49 T. L. R. 542, 


Add. Annotation :—Apld. Minter v. Priest, 
[1929] 1 K. B. 655. 


Add. Annotation :—Apprvd. Minter v. Priest, 
[1929] 1 K. B. 655. 


Add. Annotation :—Consd. Minter v. Priest. 
(1920] 1 K. B. 655. 


Add para. :— 
‘* Such privilege being the privilege of the 
client & not of the attorney.”’ 


Add. Annotation :—As to (2) Refd. Minter v. 
Priest, [1930] A. C. 558. 


Add. Annotation :—Consd. Minter v. Priest, 
[1929] 1 K. B. 655. 


Add. Annotation : soree Minter v. Priest, 
[1929] 1 K. B. 655 


Add. Annotation Apia. Minter v. Priest, 
[1929] 1 K. B. 656. 


-]— Completed drafts of documents 
[settled by counsel] in support of an applica- 
tion for the fiat of the A.-G. to counterclaim 
for revocation of a patent are privileged 
documents, & defts. are not bound to produce 
them for inspection by pltfs.—VIGNERON- 
DAHL (BRITISH & COLONIAL), Lirp. v. PETTT 
(1925), 69 Sol. Jo. 693; 42 R. P. C. 431. 


Add. Annotation :—Refd. Minter v. Priest, 
[1930] A. OC. 558. 


Add. Annotations :—As to (1) Apld. The City 
of Baroda (1926), 134 L. T. 576. Consd. 
Ankin v. London & North Eastern Ry. Co., 
[1930] 1 K. B. 527; Ogden v. London Elec- 
tric Ry. Co. (1933), 49 T. L. R. 542, 


-}—-ANKIN v. LONDON & ‘Norru 
EASTERN Ry. Co., No. 1209a, post. 


PART III. SECT. 2 SUB-SECT. 1.— 


718 i. General rwe.J—Communica- 
tions between solr. & client which are 
privileged from production do not 
cease to be so privileged in a subse- 

uent action merely because of the fact 
that pitf. therein was deft. in the former 
ae non: ee patie ESTERN UTILITIES, 

re INDEMNITY Co., 
i934] 3 Ww. W.. . 139.--CAN. 


PART III. aud One L-- 











7723 [1925] 


not. privi- 


Local Registration of Title (Ireland) | jeged from discovery & inspection in et ie Ne Bros. t. 
‘Act, 1891 (c. 66).-—The above register ae eRe 
Mg a public register, & the documents pene he ss mon poe "Go-opmnaTivE BIRCH & B aHAW, [1928] N. Z. L. R. 
ra es in the office for registration of Dairy Co. v. NORNEN, (1928) N. Z. as 
tles are public Bocume nt eae Frrz- RR. 395.—N.Z , 
saa IIL. chon 6. Patent agent—Communications in re- 807 ii. —— Letter tncluded in—Not 
be dispensed with.}— | spect of pending application for patent ereleged: ORrATe v. HANGAR, 
The ae ery urisdiotion to provide, {| —Not privileyed.]—- MCKERCHER Vv. [1923] N. : eras 1: 48.—-N.Z. 
in an order for directions which calle (BG) (1628) 4 A eda near Pipe ; 
for the production of documents, that 1o: wo f J 4 Pe * * | PART II. SECT. 9, SUB-SECT. 1.—D. 





‘‘ the service of a notice to produce 
such documenta be dispensed with & 
that the service of a copy of this order 
upon the solrs. of the respective parties 


r iv. 


— Botton thea employee of 
party.}—D GrRo 
FHRY, [1980] 2 2 Ww. Ww. R. ‘$78. —OAN. 


12 


monn, i. rule.}—BELL UV. 
NTO TRANSPORTATION COMMISSION 
tess) 5 F.L. J. (Can.) 246.—OAN. 


General 
v. MOC AF- 


874a. amas 





-}—Pltfs. claimed for short de- 
livery of certain parcels of, bristles, in respect 
of which they were holders of bills of lading, 
loaded at Shanghai upon defts.’ steamship. 
Defts. denied liability alleging that the loss 
was due to pilferage by an organised band of 
thieves. Defts. had called for reports from 
the first, second, third, & fourth officers of 
the steamer, in order to investigate the 
question of the management of the vessel & 
the conduct of their officers in the prevention 
of theft, which reports were in due course 
obtained through defts.’ agents in China. 
Defts. claimed that these reports were 
privileged from discovery :—Held: (1) the 
reports were not privileged. (2) Observa- 
tions upon the form & contents of an affidavit 
claiming privilege from discovery for de- 
ponent’s documents.—THE City or BARODA 
(1926), 134 L. T. 576; 70 Sol. Jo. 1044; 17 


Vol. XVII.—Discovery. Cases 874a—941. 


turn sent it to the solrs. who acted for the 
Authority’s underwriters. Pltfs. contended 
that the report must be produced :—Held: 
there having been a collision it was to be 
anticipated that there would be litigation, & 
although the report went through various 
hands, it was made for the purpose of being 
put before the solrs.; the report therefore 
complied with the tests laid down by 
Buckuey, L.J., in Birmingham & Midland 
Motor Omnibus Co. v. London & North 
Western Ry. Co., No. 894, ante, & was privi- 
leged from production.— THe Hopper No. 13, 
[1925] P. 52; 94 L. J. P. 45; 182 L. T. 736; 
41 T. L. R. 189; 16 Asp. M. L. O. 473, D. C. 


ene —Distd. The City of Baroda (1926), 134 1. T. 
VE. 
(1905) 1 K. 2B. 527. 


8938. Add. Annotation :—Distd. Ankin v. London 


Refd. Ankin v. London & North Eastern Ry. Co., 


& North Eastern Ry. Co., [1930] 1 K. B. 627. 


Asp. M. Ll. C. 27. 


Annotation :-—Generally, Refd. Ankin v. London & North 


Eastern Ry. Co., [1930] 1 K. B. 527. 


890. Add. Annotation :—-Refd. Ankin v. London & 
North Eastern Ry. Co., [1930] 1 K. B. 527. 


891a. ——.]}—In obedience to general instructions 


904. Add. Annotations :—Dbtd. Ogden v. London 


Klectric Ry. Co. (1083), 49 T. L. BR. 


542. 


Refd. Ankin v. London & North Eastern Ry. 


Co., [1930] 1 K. B. 527. 
905. Add. Annolation :—Refd. The Hopper No. 13, 
[1925] P. 52. 


he ee eee 


issued by the Port of London Authority to 
the masters of their vessels that, in the event 
of a casualty, the circumstances of the 
occurrence were to be reported on a printed 
form supplied for the purpose, the master 
of one of the Authority’s dredgers reported 
the details of a collision with a sailing barge 
belonging to pltfs. The form was headed, 
‘Confidential report for the informarion 
of the Authority’s solr... .” The revert 


was sent to the master’s superior officers, | 


906a. 


-}—Reports by servants of a railway 
co. of an accident, made for the information 
of the railway co.’s sulrs. & in anticipation 
of litigation, are privileged from inspection. 
—OaGDEN v. LONDON HLECTRIG Ry. Co. 
(1933), 149 L. T. 476; 40 R. LL. RR. 542, CG. A. 





926. Add. Annotation :—Refd. Kradstreets British, 


Ltd. v. Mitchell (1932), 48 T. L. bt. d70. 


933. Add. Annotation .—Consd. Minter v. Priest, 


[1930] A. C. 558. 


who passed it on to the manager of the ; 241. Add. Annotation :—Refd. Mintor v. Priost, 


Authority’s insurance department, & he in 








[L920] 1K. B. 655. 





anne a cen ta ae nee ae ae ae ee re a er errno ood 


PART III. maak eee 1.— 
- (8). 

856 i. No privilege—Litigation not 

conlemplated.|-—-SMITH vw. C. N. Ry. 

(Alta.), [1926] 2 D. L. R. 372.—CAN. 





g 1, —— Report of local manager 
—T'o head office of insurance company.) 
—Held:; privileged.—GRaAIN CLAIMS 


Burnavu, LTD. v. CANADIAN SURETY 
Co. (Man.), [19271 4 D. L. R. 297; 
[1927] 2 W. W. R. 407.—CAN. 


PART Ill. SECT. 9, SUB-SECT. 1.— 
F. (b) ii. 

e i. S. P. STEPHENSON vo. E. D. & 
B.C. R, (Alta.), [1926] 2 D. LL, R. 680.— 
CAN, 

© ii. -}—Where following 
a railway accident in which persona 
injury or property damage is urred 
the railway co. obtains reports thereof 
from its employees for the use of its 
age as material on which he may give 
t his professional advice & conduct its 

efence with respect to an action or 
actions which it anticipates will, in 
default of settlement be brought 
against it as a result of the accident, 
ae reports are privileged from pro- 

uction even though made before such 
ray action has been actually brought or 
reatened, & although obtained, not 
a ely for such use by the solr., but 
oe for the use of other officials of the 
a. in determ , €.g., what, if any, 
iactpline should given the em- 
Dioyees In the accldent.—MAYGARD v. 
ANADIAN PaciFIc Ry. Co. (Alta.), 








11929]2 D. L. R. 953: 9 
35 C. RG. S88 GAN, (Te FF 


e iil. —— Reports gent 
STRPHENBON 9, ; fa 2 R C. TR, 
eae (1926) 2 D. L. R. 680.—CAN. 
nannies fteport of investigator for 
Mesurance co.}—In an action by fe 


insurance co. to recover from @ person 
whose fidelity it had insured the 
amount paid by ft under the bond :--- 
Held: reports made to it by an in- 
vestigator whom it) had fnsatructed to 
investigate after the insured had given 
notice of the loss were privileged from 
production, since there was nothing to 
suggest any Jack of good faith in the 
setting up of the claim & the affidavit 
in support theroof satisfied the require- 
ments for such a claim in that It 
showed that the reports were obtained 
for the co.’s solr. ag material on which 
his advice should be taken with respect 
to an anticipated action.- GILLESIE 
GRAIN Co., LTp. & GRAIN INSURANCE 
& (HUARANTEE Co. 9. WACOWICH, 
(1932) 1 W. W. R. 916; 3°D. Lt. RR. 
255: 26 Alta. L. R. 263.—CAN. 

886 ii. .J-—-LAURENGON 1. WEL- 
LINGTON Crry CorRpn., [1927] N. Z. 
L. R. 510.-—N.Z. 


PART III. a 1 sedans 1— 
. (0). 

a. Cttation :— For ° 11908) S.C. 
335” read “ (1909) 8. C 335.” 

pi. ---~.J-—Resp. herem had 
recovered judgment against an Insured 
for damages arising out of a metor-car 
aceident. The judgment was not paid 
& resp. therefore sued the Insurance 
co., applt. herein. ‘The co.’s defence 
denied liability under the policy. 
Ttesp. in her reply alleged that the co. 
had defended tho original action in the 
name of & ou behalf of the deft. 
therein &, therefore, was now estopped 
from denying liability under the polivy. 
Issue being joined on this reply, the 
co. filed an affidavit of documents in 
which it claimed privilege with regpect 
to certain documents, viz. reports of 
the co.’s adjuster, doctors’ reports, & 
confidential communications between 


13 





the co. & its soles. at Vancouver & its 
legal advisers ith the U.S.A. Rep. 
obtained an order for production free 
from privilege & the co. appealed :— 
Held: the documents were privileged 
& the appeal dhould be allowed.---- 
MANN » AMERICAN AUTOMOBILEIC TN- 
SURANCE Co., {1938) 1 WLW. OR, 538; 
2D. I. RR. 2614; 7 FL. J. (Can.) 
308. CAN, 


PART III. SECT. 9, SUB-SECT. 1.—H. 

9241. Privileged — Communication 
with view to compromiae---Copy not 
retained by solicttor.J—Held : althougti 
the occasion on which the document 
was written was not privireged. the 
document, owing to its natures & effoct, 
wus privileged from production,— 
MOFFATT v. HANGAR, [1923] N. ZL. R. 
14%.—-N.Z. 

924 li, --—~ Stipulation in 
event of failure to agree.) —Negotiations 
carried on ‘ without prejadice,”’  a& 
with a view to the settlement of an 
action, & wll letters & communications 
arising out of such uegotlations, are 
privileged from production.—BLacgk 
v OCKAN ACUIDENT & GUARANTER Co, 
(Man.), (1926) 2 D. L. R. 985; (1926) 
1 W. W. R. 883.—CAN, 


PART WI. SECT. 9, SUB-SECT. 2.-—A. 

b {. Adjuster’a report to fire 
insurance company.|--In an action on 
a fire-insurance policy held that a 
confidential report made by an adjuster 
to deft. was prutected from inspection 
by pltf.. where {t was objected in 
deft.’s affidavit on production, that the 
report related sulely to the case of 
deft. & not to that of pitf. & did not 
tend to suppuert the latter.—Lirrwitn 
v. GREAT AMERICAN INSURANCE Co., 
(1932)2 W. W. R472; 4D. R195; 
40 Man. L. R. 461.—CAN. 





that part of deft.’s ancient freehold tene- 
ments, situate within one of the reputed 
consisted of uninclosed lands, &. 
that some portion thereof was waste land, 
held of the ancient manor, & that of such 
the informant was tenant in common with 
deft. admitted, by his answer, 
that there were such waste lands, but stated 
that the same were allotted, & formed part 
' of deft.’s ancient freehold tenements, & that 
deft., in the year 1829, obtained from the 
lord of the reputed manor in which his 
ancient tenements were situate, a conveyance 
of the manorial & other rights, fine rents, 
etc., belonging to the lord over those tene- 
ments, except the right to tin-stuff & sport- 
insisted that the 
uninclosed lands, except the ancient tene- 
ments, were held by the two lords as tenants 


a at oT RT nt RA eR ry a LE TY Bt TN iit 


manors, 


the deft. ; 


ing. The information 


ART UI. SECT. 9, SUB-SECT. 4. 


1116 ii. ——.]—-SYDNEY CHEESE & 
BUTTER FACTORY ASSOCN. v. BROWER 
(1900), 19 P. R. 152.—CAN. 


sh. Servant.]—A servant cannot be 
compelled to produce the documents of 
his master where the suit or proceeding 
is one to which the master is not a 
party & it is not shown that he has 
given authority for their production, 
even though the master is outside the 
jurisdiction of the ct.—CHAPMAN & 
SONS wv. STODDART & Co., (1930) 3 
W. W. R.171 34 D. L. R. 1013.—CAN. 


PART HII. SECT. 9, SUB-SECT. 5. 


1182 §. Objection attaches to production 
not discovery. \---MILIS v. MERCER Co., 
Lrp. (1893), 15 P. 12.276.—-CAN. 

1136 §. Discovery tending to in- 
criminate—Not enforced.)—Where a 
person who has been required to make 
ap affidavit of documents refuses to 
produce certain documents on the 
ground that they are privileged because 
they may criminate him or, where he 
makes the affidavit as an officer of aco., 
may criminate the co., & after inspec- 
tion thereof the judge finds that the 
documents may be criminating to him 
or the co., their production cannot be 
er ast where such ground of 
privilege is not taken away by statute 
or by a rule having the force of a 
statute. There is no such statute or 
rule in force in Alberta.— WrEBSTER & 
KIRKNESS v. SOLLOWAY MILLS & Co., 
LTp. (No. 2), [1931] 1 D. L. R. 831; 
[1930] 3 W. W. R. 445; 25 Alta. L. R. 
8: affo.. {1930} 3 W. W. R. 381.—CAN. 

1136 ii, —— -}~The fact that 
the party against whom the inspection 
is suught has already been prosecuted 
& there is no probability of any further 
prosecution does not deprive of the 





1150a. 





(1933), 


rivilege, where, at any rate, the judge 
8 not prepared to say that thore is 
really no possibility of any prosecution 
by any one & that, therefore. the docu- 
ments have lost the criminating 
tondency which they otherwise would 
have.—LOCKETr’ v. SOLLOWAY MILLS 
& Co., LTp. (No. 2), (19311 3 W. W. KR. 
389; 46 LB. C. RK. 211.—CAN, 


b i. Not taken away by Alberta 
Evidence Act, R. S. A., 1922 (ec. 87), 
s8. 3, 7.]—-CAMPBELL v. Woobs, IRMIE, 
& THE CANADIAN PRESS (Alta.), 11928) 
2p. L. R. 805; [1926] 2 W. W. R. 
99.—CAN. 

sj. Waiver of objection—Propriety of 
production cannot be raised on appeal, }— 
On the trial of an action for conversion 
deft. co. refused at first to produce its 
books, its ground being that their 
production inight tend to criminate 
the co. The trial judge ruled that 
unless they were produced he would 
strike out the statement of defence. 
Thereupon deft.’8 counsel produced 
them & evidence founded on them was 
tuken, & judgment given for pltf. :-— 
Held: by so electing the objection was 
in effect withdrawn & the question 
whether the co. had been improperly 
compelled to produce the books could 
not be raised on an appeal from the 
judgment.—LOCKETT v. SOLLOWAY 
MILIS & Co., Ltrn., [1932] 1 W. W. R. 
886; 3D. L. R. 600; 45 B.C. R. 375; 
affg., (1931) 3 W. W. R. 302.—CAN. 

sl. Statements made to detective.}— 
In an action to recover back the prize 
money in a lottery which it was alleged 
had been won by fraud pltf. issued a 
subposna to a detective to whom 
sundry people had made statements 
in writing relat to the adjudicator. 
These were made with a view to 
criminal proceedings :—Held: the 
documents were privileged from pro- 


14 





1144. Add. Citation :—1 Leach, 300, n. 


Add. Annotation :—Refd. R. v. 
(1867), 37 L. J. M. CO. 3. 


——.]—To a bill stating deft.’s mar- 
riage with a particular woman, plea, that she is 
his sister, protects him from discovery of any 
fact forming a link in the chain.—CLARIDGE v. 
TLoARE (1807), 14 Ves. 59; 33 E. R. 443. 


1197. Add. Annotation :—Refd. Seddon v. Com- 
mercial Salt Co., [1925] Ch. 187: 


1198. Add. Annotation :—Refd. Waterhouse v. 
Barker (1924), 182 L. T. 15. 


1202. Add. Annotations :—Consd. 
South Australia State (No. 2), [1931] A. C. 704 ; 
Spigelman v. Hocken, Goldblatt v. Hocken 

150 I. TT. 

Pratt, [19388] A. C. 101. 


Elworthy 


Robinson »v. 


256. 


Refd. Rowell v. 





duction. CaLtL & Mtrror News- 
PAPERS, LTpD. 0. HUMBLE, [1933] 
W. A. L. R. 54.—AUS. 


PART III. SECT. 9, SUB-SECT. 8. 


fi. —— ——.}—-HELLET v. SOUTH 
AFRICAN Rattways & HaRBOURS 
(1927), 48 N. L. R. 65.—S. AF. 

h i. -J—In an action for 
damages for personal injuries sustained 
in 1928 in a motor car collision, de- 
fender averred that certain § knee 
injuries which pursuer ascribed to the 
collision were due to gunshot wounds 
received by pursuer during war service, 
& he craved a diligence for recovery of 
the medical history sheets & other 
military records applicable to pursuer. 
The War Dept. objected to produce: 
these documents :—Held: while the 
ct. has power to order production of 
documents in the custody of a public 
dept., even though the dept. pleaded 
public interest as a und for refusing 
to produce them, the documents here 
in question did not appear to be of 
such materia] value to the case as to 
warrant an order for thejr production. 
—CAFFREY v. INVEROLYDE (LORD), 
{1930) 8S. C. 762.—SCOT. 


h ii. .J—In every civil case 
whether the Crown is a party or not, 
& whether, if the Crown is a party, i 
is a party in a trading or in an adminis- 
trative capacity, where privilege is 
claimed for a document on the ground 
that its disclosure would be contrary to 
the interests of the public, the ct. has 
always in reserve the power of examin- 
ing the document for which protection 
is sought, in order to ascertain whether 
the public interest would be prejudiced 
by ita production, & to require some 
indication of the injury which would 
result from such production.—GIBs- 
BORNE FIRE BOARD v. LUNKEN, [1936] 














4207. Add. Annotation :—Consd. 


1208a. 


1209a. 


| Spigelman  », 
Hocken, Goldblatt v. Hocken (1933), 150 
L. T. 256. 


1208. Add. Annotation :—Consd. Rowell v. Pratt, 


[1936] 2 K. B. 226. 


Objection to class of documents—— 
Statements to police in running-down cases— 
Not privileged.J—Pltf. in an action for 
damages for negligence called as a witness a 
sergeant of police, who gave evidence of an 
oral statement made by deft. when he (the 
police sergeant) arrived on the scence of the 
accident. He went on to say that three 
days later he took a further statement from 
deft., after duly cautioning him, that that 
statement was reduced to writing & that a 
prosecution of deft. was in contemplation. 
An objection to the production of that docu- 
ment was taken on behalf of the Comr. of 
Police on instructions from the Secretary of 
State for Home Affairs on the ground that 
it belonged to a class of documents which it 
would be contrary to the public interest to 
produce in a ct. of justice:—Held: the 
objection had not L2en taken in the manner 
in which the law requires an objection of 
this kind to be taken, in order to render it 
effective ; the objection, therefore, failed & 
the documents must be produced.—-SPIGEL- 








MAN v. HOCKEN, GOLDBLATYT v. LlOockKEN 
(1933), 150 L. T. 256; 50 T. L. R. 87; 77 


Sol. Jo. 852. 








-}—(1) In an action to recover 
damages for personal injury incurred in an 
accident on defts.’ railway, an order ha. nog 
been made for discovery of documents, ‘lefts 
in an affidavit stated that they had in tineir 
possession a copy of a report made by them 
to the Ministry of Transport under Reyula- 
tion of Railways Act, 1871 (c. 78), 8. 6. They 
objected to produce this docuinent on the 
ground that it was a copy of a confidential 
document made in discharge of their duty to 
the Crown & that it was privileged inasmuch 
as 1t could not be disclosed without injury 
to the public interest. The deponent also 
produced & verified a copy of a letter written 
by him to the Minister of Transport, & the 
reply thereto of the Minister to the effcct 
that reports made in pursuance of sect. 
of the Act aforesaid were furnished for his 
own information & guidance & that it was 
his practice in the public interest to decline 
any request to inspect these reports or to 
obtain copies of them :—Held: it was the 
practice of the ct. to accept the statement 
of a Minister of the Crown upon the question 
whether production of a document would be 
contrary to the public interest; & conse- 








Vol. XVIII.—Discovery. 


Annotations : 
Goldblatt e. Hocken (1983), 1450 Ta. I. 256, 


Cases 1207—1266a. 


quently the document in question was privi- 
leged from production. 

(2) Privilege was also claimed for other 
documents on the ground that they were 
‘“‘ confidential communications at the instance 
& request & for the use of defts.’ solr. between 
the officials of the deft. co. & between those 
officials & third perso: s after this action was 
threatened or anticipated for the purpose of 
obtaining for & furnishing to the defts.’ 
solr. evidence & information as to the 
evidence which will be obtained & otherwise 
for the use of the said solr. to enable him to 
defend this action & to advise defts.’’ :—Held: 
these documents were also privileged.— 
ANKIN v. LONDON & Nortu KASTERN Ry, 
Co., [19380] 1 K. B. 527; 901. J. KK. B. 208 ; 
142 1. T. 368; 460 T. L. RR. 172; 74 Sol. Jo. 
26, C. A. 

v. Hockon, 
Refd. Rowell 


~via fo (1) Consd. Spigelman 


vw. Pratt, (£9386) 2K. BL 226. 


1210. Add. 


v, 
150 
Aus- 


Annotations :—-Consd. 
Hocken, Goldblatt oo. Tfoeken (1983), 
L. T. 256. Refd. Robinson a. South 
tralia State (No. 2), [L981] A. C. 70-4. 


Spigelman 


1212. Add. Annotation :—Consd. Txanes v. Cook, 


1213. 


1218. 
{I92h) 2 K. B. 3891; 


b223. 


[19025] 2 K. B. 3ol. 

Add. Annotation :—Consd. 
South Australia State (No 
704. 

Add. Annotations :---Consd. Isaacs v. Cook, 
Ankin uv. Lendon & 
North Kastern Ry. Co., f28s0] LR. B. 627, 
Refd. Robinson v. South Australia State 
(No. 2), [L931] A.C. 704. 

Add. Annotations :---As lo (2) Refd. Brown wu. 
Dagenham Orban District Conucil, [T9297 1 
It. B. 7373) Errington ». Minister of Uealth, 
(1G35] Lo OK. B. 2495 Trost v. Minister of 
Health, (lO35], 1) K. B. 256 5; Cooper v. Wilson, 
f1V37] 2 K. B. gOo. 


Robinson v, 
(1NSL] A. C. 


)\ 


ot 9 


1223a. Report of railway company to Ministry of 


1266 


ne ee 


a. 4 


ee een kee Se ee en el te 


Transport--Under Regulation of Railways 
Act, 1871 (c. 78), S. 6.)|---ANKIN vv. LONDON 
& NorTH EASTERN Ry. Cou., No. 12098, ante. 
.}—An application before decree to 
have documents produced for inspection. to 
intended witnesses is a special application, 
& only to be made on special grounds. 
Where defts. did not by their answer deny 
the genuineness of a deed, but merely stated 
that they did not know whether they had 
executed it, & after an ordinary inspection 
spplied for an order allowing inspection of 
it by witnesses, which application was not 
supported by any affidavit as to the deed 
being forged,. but only by an affidavit of 
defts.’ solr. to the effect that he was advised 





es a end 





al eo ee ty 


N.. Z. L. R. 894 . 
LUNKEN, 
N.Z. L. 


; sub nom. RODDA »v. 
[1936] G. L. R. 604; 12 
Js 291.—N.Z. 


0. Citation :—For ‘ [1908] S. C. 
335 ” read “ [1909] S. C. pat 


a Add. Citation :-—60 J. P. 152. 


sk, Publication against public policy 
WL bjection Attorney-General. jJ— 
: ere, in an action to which a State is 
party, the State objecta to produce 
fentespection documenta which are in 
; "t State papers, a statement by the 
qc nh for that State, that their pro- 
i | fon for inspection would be pre- 
chanel to the public interests, is con- 
ton ve & an answer to an application 
an order for inspection.— GRIFFIN 





v. STATE OF SOUTH AUSTRALIA (1925), , it is at present entirely uncertain what 


36 C. L. R. 378.—AUS. 


PART III. SECT. 12. 

o fi. —The purty who has 
obtained an order for production of 
documents may insist. on obedience to 
that part of the order which requires 
ths documepvts produced to be 
deposited with the prothonotary.-— 
BLOOMFIELD MONARCH, EBTC., 0. 
(No. 1), (1927) 1 W. W. R. 1495 affd., 
{1927} 3 D.L. R. 335; (1927) 2w.w.k. 
198: 36 Man. L. R. 603.—CAN. 

sa. Purpose — Criminal trial in 
progress—-Making copies available for 
civil trial.}—When the criminal trial 
of defts. now in progress is completed, 
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will become of the books & documents 
in question. They may be handed 
over to defts. If they are acquitted, & 
thereupon removed out of the Juris- 
diction, or, if retained by the Crown, 
it may become necessary to remove 
them out of Ontario fu connection 
with criminal prosccutions in other 
Provinces of Canada. It is therefore 
proper that an order shouid be made 
under rule 350, uot for discovery, but 
so thal certified copies of these docu- 
ments & papers may be available as 
evidence at the trial of this action.— 
WALKER * SOLLOWAY MILIs & Co., 
C 


1039a. ——— 


1087a. 





}—GREENWOOD v. ROTHWELL 
(1844), 7 Beav. 291; 13 L. J. Ch. 226; 2 
L. T. O. 8. 496; 49 E. R. 1077. 


-}—Notwithstanding a statement 
in deft.’s answer that a deed of conveyance, 
the production of which is sought by piltf. 
for his inspection, is his title deed, & does 
not in any manner evidence pltf.’s title, the 
deed will be ordered by the ct. to be pro- 
duced if it appear on the face of the answer 
that its contents may prove material to 
plitf.’s case. 

A partition was made, prior to the reign 
of King Henry VIII., of an ancient manor, 
by dividing it into two reputed manors, to 
which divers tenements were respectively 
allotted in severalty, but a considerable 
portion of waste lands of the original ancient 
manor continued undivided, the property of 
the two lords of the reputed manors, as 
tenants in common. The information stated 
that part of deft.’s ancient freehold tene- 
ments, situate within one of the reputed 
manors, consisted of uninclosed lands, &. 
that some portion thereof was waste land: 
held of the ancient manor, & that of such 
the informant was tenant in common with 
the deft.; deft. admitted, by his answer, 
that there were such waste lands, but stated 
that the same were allotted, & formed part 
of deft.’s ancient freehol:! tenements, & that 
deft., in the year 1829, obtained from the 
lord of the reputed manor in which his 
ancient tenements were situate, a conveyance 
of the manorial & other rights, fine rents, 
etc., belonging to the lord over those tene- 
ments, except the right to tin-stuff & sport- 
ing. The information insisted that the 
uninclosed lands, except the ancient tene- 
ments, were held by the two lords as tenants 








1087b. 


1150a. 


1202. Add. Annotations :—Consd. 


Cases 1089a—1202. ENGLISH AND Empire DiGEest SUPPLEMENT. 


in common, & were subject to tin-bounds, 
& that waste & unallotted lands only were 
subject to tin-bounds. Deft. stated that 
there was a difference of opinion, as to 
whether lands subject to tin-bounds were 
always waste lands, & insisted that the deed 
of conveyance of 1829 was the title deed of 
deft., & in no manner evidenced the in- 
formant’s title. The deed & the map 
delineated thereon, were, notwithstanding, 
ordered to be produced for the informant’s 
inspection.—A.-G. OF PRINCE OF WALES 1, 
LAMBE (1848), 11 Beav. 213; 17 L.J.Ch. 154; 
10L. T. O. S. 498; 12 Jur. 386; 50 E.R. 798. 


Deed pleaded.])—PENARTH HARBOUR, 
Dock & Ry. Co. v. CARDIFF WATERWORKS 
Co. (1860), 7C. B. N. S. 816; 29 L. J.C. P. 
230; 1L. T. 551; 6 Jur. N.S. 942; 8 W.R. 
215; 141 B. R. 1036. 





anna :—Consd. Price v. Harrison (1860), 8 C. B. N. &. 
17. 


1144. Add. Citation :—1 Leach, 300, n. 


Add. Annotation :—Refd. R. v. 
(1867), 37 L. J. M. C. 8. 


-—To a bill stating deft.’s mar- 
riage with a particular woman, plea, that she is 
his sister, protects him from discovery of any 
fact forming a link in the chain.—CLARIDGE v. 
HOARE (1807), 14 Ves. 59; 33 E. R. 443. 


Elworthy 











1197. Add. Annotation :—Refd. Seddon v. Com- 


mercial Salt Co., [1925] Ch. 187: 


1198. Add. Annotation :—Refd. Waterhouse v. 


Barker (1924), 182 L. T. 15. 


Robinson »v. 
South Australia State (No. 2), [1931] A. C. 704; 
Spigelman v. Hocken, Goldblatt v. Hocken 
(1933), 150 L. T. 256. Refd. Rowell v. 
Pratt, [1908] A. C. 101. 


re nt ec ent er a tment atte eA Cr RE A AAR A A TEA ta 


ART Ill. SECT. 9, SUB-SECT. 4. 

1116 fi. »}—SYDNEY Crizusr & 
BUTTER FAacTORY ASSOCN. v BROWER 
(1900), 19 P. R. 152.—CAN. 


sh. Servant.)—A servant cannot be 
compelled to produce the documents of 
his master where the suit or proceeding 
is one to which the master is not a 
party & it is not shown that he has 
given authority for their production, 
even though the master is outside the 
Jurisdiction of the ct.—CHAPMAN & 
Sons v. STODDART & Co., [1930] 3 
W.W. R.17134 DD. L. R. 1013.—CAN. 


PART III. SECT. 9, SUB-SECT. 5. 


1132. Objection attaches to production 
not discovery. )-—-MILIS v. MERCER Co., 
LTp. (1893), 15 P. R.276.—CAN. 

1136 1. Discovery tending to in- 
criminate—-Not  enforced.)—Where a 
person who has been required to make 
an affidavit of documents refuses to 
produce certain documents on the 
ground that they are privileged because 
they may criminate him or, where be 
makes the affidavit as an officer of aco., 
may criminate the co., & after inspec- 
tion thereof the judge finds that the 
documents may be criminating to him 
or tho co., their production cannot be 
compelled, where such ground of 
privilege is not taken away by statute 
or by a rule having the force of a 
statute. There is no such statute or 
rule in force in Alberta.—WeEBSTER & 
KIRKNESS v. SOLLOWAY MILLS & Co., 
Lrp. (No. 2), [1931] 1 D. L. R. 831; 
[1930] 3 W. W. R. 445; 25 Alta. L. R. 
8: affa.. (1930) 3 W. W. R. 381.—CAN. 


1136 ii. —— .)—The fact that 
the party against whom the inspection 
is sought has already been prosecuted 
& there is no probability of any further 
prosecution does not deprive of the 








rivilege, where, at any rate, the judge 
s not prepared to say that there is 
really no possibility of any prosecution 
by any one & that, therefore, the docu- 
ments have lost the criminating 
tondency which they otherwise would 
have.— LOCKETr v. SOLLOWAY MILLS 
& Co., LTp. (No. 2), [1931] 3 W. W. R. 
389; 46 B.C. R. 211.—CAN. 

b i. —— Not taken away by Alberta 
Evidence Act, PR. S. A., 1922 (ce. 87), 
ss. 3, 7.J-—-CAMPBELL vo. Woops, IRMIE, 
& Tne CANADIAN PRESS (Alta.), [1926] 
2D. L. R. 805; [1926] 2 W. W. R. 
99.—CAN. 

sj. Waiver of objection—Propriety of 
production cannot be raised on appeal. }— 
On the trial of an action for conversion 
deft. co. refused at first to produce its 
books, its ground being that their 

roduction might tend to criminate 
he co. The trial judge ruled that 
unless they were produced he would 
strike out the statement of defence. 
Thereupon deft.’8 counsel produced 
them & evidence founded on them was 
taken, & judgment given for pltf. :— 
Held: by so electing the objection was 
in effect withdrawn & the question 
whether the co. had been improperly 
compelled to produce the books could 
not be raised on an appeal from the 
judg~ment.—Locketr v. SOLLOWAY 
MILLS & Co., LTn., (1932] 1 W. W. R. 
886; 3D. L. R. 600; 45 B.C. R. 375; 
affg., {1931] 3 W. W. R. 302.—CAN. 

sl. Statements made to detective.}— 
In an action to recover back the prize 
money in a lottery which it was alleged 
had been won by fraud pitf. issued a 
subpoena to a detective to whom 
sundry people had made statements 
in writing relat to the adjudicator. 
These were made with a view to 
proceedings :—Held: the 
documents were privileged from pro- 
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duction.—CaLL & Mrrmror NEws- 
PAPERS, LTp. vo. HUMBLE, [1933] 
W. A. L. R. 54.—AUS. 


PART III. SECT. 9, SUB-SECT. 8. 


fi. —— -}—HELLET oe. SOUTH 
AFRICAN RAILWAYS & HARBOURS 
(1927), 48 N. L. R. 65.—S. AF. 


h i. -}—In an action for 
peer for personal injuries sustained 
in 1928 in a motor car collision, de- 
fender averred that certain knee 
injuries which pursuer ascribed to the 
collision were due to gunshot wounds 
received by pursucr during war service, 
& he craved a diligence for recovery of 
the medical history sheets & other 
military records applicable to pursuer. 
The ar Dept. objected to produce 
these documents :—Held: while the 
ct. has power to order production of 
documents in the custody of a public 
dept., even though the dept. pleaded 
public interest as a und for refusing 
to produce them, the documents here 
in question did not appear to be of 
such material value to the case as to 
warrant an order for their production. 
—OAFFREY v. INVERCLYDE (LORD), 
{1930] 8. C. 762.—SCOT. 


h ii. -J—In every civil case 
whether the Crown {is a party or not, 
& whether, if the Crown is a party, it 
is a party in a trading or in an adminis- 
trative capacity, where privilege is 
claimed for a document on the ground 
that its disclosure would be contrary to 
the interests of the public, the ct. bas 
always in reserve the power of examin- 
ing the document for which protection 
is sought, in order to ascer whether 
the public interest would be prejudiced 
by its production, & to require some 
indication of the injury which would 
result from such production.—GIs- 
BORNE FIRE BOARD v. LUNKEN, [1936] 

















4207. Add. Annotation :—Consd. Spigelman v. 
Hocken, Goldblatt v. Hocken (1933), 150 
L. T. 256. 


1208. Add. Annotation :—Consd. Rowell v. Pratt, 
[1936] 2 K. B. 226. 


1208a. —— Objection to class of documents— 
Statements to police in running-down cases— 
Not privileged.J—Pltf. in an action for 
damages for negligence called as a witness a 
sergeant of police, who gave evidence of an 
oral statement made by deft. when he (the 
police sergeant) arrived on the scenc of the 
accident. He went on to say that three 
days later he took,a further statement from 
deft., after duly cautioning him, that that 
statement was reduced to writing & that a 
prosecution of deft. was in contemplation. 
An objection to the production of that docu- 
ment was taken on behalf of the Comr. of 
Police on instructions from the Secretary of 
State for Home Affairs on the ground that 
it belonged to a class of documents which it 
would be contrary to the public interest to 
produce in a ct. of justice:—Held: the 
objection had not been taken in the manner 
in which the law requires an objection of 
this kind to be taken, in order to render it 
effective ; the objection, therefore, failed & 
the documents must be produced.—SPIGEL- 
MAN v. LOCKEN, GOLDBLATT v. JIockuEN 
(1933), 150 L. T. 256; 50 T. L. R. 873 77 
Sol. Jo. 852. 


1209a. -J—(1) In an action to recover 
damages for personal injury incurred in 1n 
accident on defts.’ railway, an order has ‘uz 
been made for discovery of documents, de!ts. 
in an affidavit stated that they had in Ubeir 
possession a copy of a report made by thera 
to the Ministry of Transport under RKegula- 
tion of Railways Act, 1871 (c. 78), 8. 6. They 
objected to produce this document on the 
ground that it was a copy of a confidential 
document made in discharge of their duty to 
the Crown & that it was privileged inasmuch 
as it could not be disclosed without injury 
to the public interest. The deponent also 
peer ees & verified a copy of a letter written 
y him to the Minister of Transport, & the 
reply thereto of the Minister to the effect 
that reports made in pursuance of sect. 6 
of the Act aforesaid were furnished for his 
own information & guidance & that it was 
his practice in the public interest to decline 
any request to inspect these reports or to 
obtain copies of them :—Held: it was the 
practice of the ct. to accept the statement 
of a Minister of the Crown upon the question 
whether production of a document would be 
contrary to the public interest; & conse- 
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quently the document in question was privi- 
leged from production. 

(2) Privilege was also claimed for other 
documents on the ground that they were 
‘* confidential communications at the instance 
& request & for the use of defts.’ solr. between 
the officials of the deft. co. & between those 
officials & third perso’ s after this action was 
threatened or anticipated for the purpose of 
obtaining for & furnishing to the defts.’ 
solr. evidence & information as to the 
evidence which will be obtained & otherwise 
for the use of the said solr. to enable him to 
defend this action & to advise defts.”’ :—Held: 
these documents were also privileged.— 
ANKIN v. LONDON & Norru EASTERN Ry. 
Co., [1980] 1K. B. 527; 90 1. J. K. 13. 203; 
142 1. T. 368; 46 T. L. RR. 172; 74 Sol. Jo. 
26, C. A. 

Annotations :—As to (1) Consd. 
Goldblatt v. TMoeken (1983), 150 L, "Po. 256, 
v. Pratt, (1936) 2K. B. 226, 

1210. Add. Annotations :---Consd. 

Hocken, Goldblatt ». Thocken (19383), 
L. T. 256. Refd. Robinson v. South 
tralia State (No. 2), [1981] A. C. 704. 

1212. Add. Annotation :—Consd. Isaacs v. Cook, 
[1925] 2 K. LB. 39. 

12138. Add. Annotation :—Consd. Robinson». 
South Australia State (Na. 2), [1981] A. C. 
704. 

1218. Add. Annotations :---Consd. Tsaacs v. Cook, 
(1925) 2 K. B. 301: Ankin wv. London & 
North Eastern Ry. Co., [1880!} 1 K. B. 627, 
Refd. Robinson v. South Australia State 
(No. 2), [1931] A. C. 704. 


Spigelman tv. Hocken, 
Refd. Rowell 


v. 
150 
Aus- 


Spigelman 


4293. Add. Annotations :-—-As to (2) Refd. Brown v. 





a ee 


Dagenham Urban Distriet Counei, (T8207 | 
K. B. 7373) Errington v. Minister of Health, 
'la35] ~ 1K. B. 2493) Kreost v. Minister of 
Health, [1935] 1 K. 2B. 286 3; Cooper v. Wilson, 
[1937] 2 IK. B. S00. 
1223a. Report of railway company to Mintstry of 
Transport-—-Under Regulation of Railways 
Act, 1871 (c. 78), Ss. 6.)-—-ANKIN 0. LONDON 
& NortH EASTERN Ry. Cc., No. 1209a, ante. 
1266a. }—An application before decree to 
have documents produced for inspection to 
intended witnesses is a special application, 
& only to be made on en grounds, 
Where defts. did not by their auswer deny 
the genuineness of a deed, but mercly stated 
that they did not know whether they had 
executed it, & after an ordinary inspection 
applied for an ordcr allowing inspeccion of 
it by witnesses, which application was not 
supported Ly any affidavit as to the deed 
being forged,. but only by an affidavit of 
defts.’ solr. to the effect that he was advised 











a 














N. Z. L. R. 894 


LUNKEN, [1 
N. ZL 5! 936] 


3; sub nom. RODDA v. 
G. L. R. 604; 12 
. 291.—N.Z. 


330°» Culation :—For “ [1908] 8. C. 
5” read “ [1909] 8. C. 335.” 


a Add, Citation :-—60 J. P. 152. 


8k. Publication against public policy 
Whvection by Attorney-General. }— 
z ere, in an action to which a State is 
i rene the State objecta to produce 
lan hs okpection documenta which are in 
AG tate papers, a statement by the 
Auer for that State, that their pro- 
faa ion for inspection would be pre- 
ay as to the public interests, is con- 
for ve & an answer to an application 
&4n order for inspection.— GRIFFIN 


v. STATE OF SouTU AUsTRAr ts (1925), 
36 OC. L. R. 378.—AUS. 


PART III. SECT. 12. 

o fi. -- The party who has 
obtained an order for production of 
documents may insiat on obedience to 
that part of the order which requires 
ths documents produced to be 
deposited with the prothonotary.-— 
BLOOMFIELD v. MONARCH, EIC., Co. 
(No. 1), [1920] 1 W. W. RK. 140; affd., 
[1927] 3 D.L. R. 335; (1927]2W.Ww.R. 
196; 36 Man. L. R. 603.—CAN. 

sa. Purpose — Criminal he Ou 

ogress —Making copies avaudao or 
Prot trial.}—When the criminal trial 
of defts. now in progreas is completed, 
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it. is at present entirely uncertain what 
will become of the books & documents 
in question. They may be handed 
over to defts. if they are acquitted, & 
thereupon removed out of the jurtis- 
diction, or, if retained by the Crown, 
it may become necessary to remove 
them out of Ontario in connection 
with criminal prosecutions {mn other 
Provinces of Canada. Jt is Cherefore 
proper that an order should be made 
under rule 350, not for discovery, but 
so that certifled copies of these docn- 
menta & papers may be available as 
evidence at the trial of this action.—- 
WALKER v. SOLLOWAY MiLis & Co., 


Cases 1266a—1816a. ENGLISH AND Empire Dicest SuPPLEMENT. 


& believed that it was necessary to his 
clients’ case that the deed should be so 
inspected by witnesses :—Held: an order for 
inspection by witnesses ought not to be made. 
—BoypD v. PETRIE (1868), 3 Ch. App. 818. 

Annotation :—Refd. A.-G. v. Whitwood Local Board, A.-G. 

v. Castleford Local Board (1871), 40 L. J. Ch. 592. 

1283a. J—AKT. FUR AUTOGENE ALUMINIUM 
SCHWEISSUNG v. LONDON ALUMINIUM CoO., 
Lrn. (No. 2) (1921), 88 R. P. C. 361. 


1809. Add. Annotation :—Refd. Robinson v. South 
Australia State (No. 2), [1931] A. C. 704. 


1310a. -/—In an action in the Ch. Div., 
pitfs. upon discovery claimed privilege for 
certain documents. Upon a summons before 
the master, & by agreement between the 
parties, the master inspected the documents 
under R. S. C., Ord. 31, r. 194 (2), & ordered 
production, subject to the parties’ right to 
have the matter adjourned to the judge. 
This right) being exercised, the judge decided 
without himself examining the documents or 
receiving from the master a report as to 
their nature & contents. In an affidavit 
in other proceedings, the pltfs. had referred 
to the same documents:—Held: (1) by 











181i1a. 


1811b. 


consenting to the master reading the docu- 
ments, the parties did not deprive themselves 
of the right of having the matter adjourned 
to the judge; (2) thereupon the judge must. 
not content himself with the view of the 
master, but must first either examine the 
documents for himself or receive a report, 
of their nature & contents from the master, 
& then form his own opinion as to the legal 
validity of the claim of privilege; (8) the 
fact that a party claiming privilege for certain 
documents in one action refers to them in an 
affidavit in another proceeding or action 
does not deprive the documents of their 
privilege.—INFIELDS, LTp. v. KOSEN «& 
Son, [19388] 3 All E. R. 501, C. A. 





.J—An affidavit in support of a claim 
to seal up certain passages in a book not being 
sufficiently explicit, the ct. inspected the 
disputed passages in order to determine their 
right to protection.—LAFONE v. FALKLANDS 
ISLANDS Co. (1857), 27 L. J. (Ch.) 25. 


-}—The ct. will examine documents 
claimed to be privileged to see whether they 
establish a case of privilege.—VETTER v. 
SCHREIBER (1888), 53 J. P. 39. 





Part IV.—Interrogatories. 


. 1814. Add. Annotation :—As to (1) Consd. Suther- 
land v. British Dominions Land Settlmt. 
Corpn., [1926] Ch. 746. 

1316a. By whom settled.]—On application being 
made by motion in an action in regard 
to reserved costs of interrogatories delivered, 
the question arose as to the persons to settle 





PART III. SECT. 15. 


1311 lia. -}-—Ord. 31, vr. 14, 
sub-r. (2), of the South Australian 
Rules of Court—which, like R. _ 
Ord. 31, r. 19A, sub-r. (2), of the 





3.C 1915-17. Upon an order for dis- 
covery the respondent State, by an 
affidavit made by a civil servant, 


them :—Held: it was no part of the business 
of the judge in chambers nor the master. 
They had to see that they were neither 
oppressive nor irrelevant. The duty of 
settling was on the party who drew them.— 
‘ PRACTICE NOTE ”’ (1930), 169 L. T. Jo. 123 : 
[1930] W. N. 24. 


ated 


damages for alleged negligence in the privicee is claimed.—WEBATER Vv. 
care of wheat placed in the control of 
the State under Wheat Harvest Acts, 1D. L. R. 749; [1930] 2 W. W. ll. 


OLLOWAY MILI8s & Co., LTD., [1931] 
514; 24 Alta. L. R. 632.—CAN, 
PART IV. SECT. 1. 


Knglish rules, provides that where on 
an application for an order for inst 2¢- 
tion privilege is claimed for any docu- 
ment, it shall be lawful fer the ct. ora 
judge to inspect it for the purpose of 
deciding as to the pay of the claim, 
applies where privilege is claimed for 
an officia) document on the ground 
that its disclosure would be contrary 
to the interests of the public, even 
though the claim is supported by a 
statement to that effect. by the 
Miulster responsible. The ot. has 
always had in reserve the power to 
inquire into the nature of the document 
for which protection is so sought, & 
to require some indication of the injury 
which would result from its pro- 
duction. When a State, being a party 
to litigation & bound to give discovery, 
claims privilege for documents upon 
the ground above stated, the claim 
should be made under oath by a 
responsible Minister whose mind hag 
been directed to the material question. 
A claim to protection in the case of 
documenta relating to the trading, 
commercial or contractual activities 
of a State can rarely be sustained 
especially in time of peace. That 
documents would preud ce the case 
of the State in the litigation, or assist 
the other party, ia a compelling reason 
for their production only to be over- 
borne by the gravest reasons of State 
policy or seourity. Applt. brought an 
action in the Supreme Ct. of South 
Australia against resp. State claiming 


claimed privilege in respect of 1,892 
documents tied in three bundles, & 
stated to be State documents, com- 
prising communications between 
officers administering the department 
concerned ; there was exhibited to the 
affidavit a minute by the responsible 
Minister stating (inter alia) that dis- 
closure of the documents would be 
contrary to tho interests of the State 
& of the public :—Held;: the minute 
waa inadequate to eTEDORt the claim of 
privilege, as it was too vague in the 
circumstances of the case, & was not a 
statement on oath showing that the 
Minister had himself considered each 
of the documents, or indicating the 
nature of the suggested injury to the 
interests of the public; & the Supreme 
Court should exercise its power under 
Ord. 31, r. 14, sub-r. (2), to inspect 
the documents, that course being less 
likely to cause delay than an order for 
a further and better affidavit of docu- 
Ments.—ROBINSON v. SOUTH AUB- 
TRALIA STATE (No. 2), [1931] A. CO. 
704; 100 L. J. P. CO. 183; 145 L. TF. 
08: 47 T. L. R. 4543; 75 Sol. Jo. 
458, P, C.—AUS., 

1811 v. --—Where a claim of 
privilege is made in an affidavit on 
production of documents, it is not 
necessary that it should first be made 
to ‘appear that the claim of privilege 
is improper before the judge can direct 
the production for his inspection under 
rule 372 (2) of the documents for which 
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1314 vii. .}—With respect to the 
scope of an examination for discovery, 
the practice is now settled in favour 
of a full examination ‘‘ touching the 
matters in question in the action,” & 
is not confined to matters respecting 
which discovery might have been 
sought undor the old Chancery practice 
in Kngland.—HARVIE v. ANADIAN 
PactFIo Ry. Co. & HURST ENGINEER- 
ING & CONSTRUCTION Co., LTD., [1928] 
1D. L. R. 696; [1928] 1 W. W. R. 187; 
22 Sask. L. KR. 361.—CAN. 

ri. —— -}—Under r. 328 a 
foreign plitf. has not a primé facie righ! 
to be examined for discovery at his 
place of residence. The place & manner 
of his examination are matters to be 
determined by the ct.,* having regard 
to what is ‘‘just & convenient.’’— 
SWEENY 0. MANUFACTURERS HOLDING 
CoRPN., [1924] 2 D. L. R. 296; 54 
O. L. R. 250.—CAN. 

vr ii. ——- ——— Temporary absence— 
Rules 270, 272, 275.]}—ABRAMSON VU. 
UnrtTep Sratss Fire INSURANCE Co., 


(1927) 1D. L. R. 834; [1927] 1 
CAN . R. 252; 21 Sask. L. 





. 372.— 


sl. Oral examination—Restriction by 
Order 31a of New Brunewick Rules. }— 
DUNN vw. McLEAN (N. B.), [1929] 1 
D. L. R. 106.—CAN. 

sp. rake for aeing of Rey i 
expenses. OCHE ¥. GRANT, 
D. L. R. 78.—CAN. 





1374a. 
the secretary is the best 


should answer them ; 


purpose (NorRrTH, 


70; 61 L. J. Ch. 698; 
Sol. Jo. 665 ; 





PART IV. SECT. 2, SUB-SECT. 1. 


sl. Probate of wiil.|}—Probate Rules, 
1916, r. 32, makes provision for dis- 
covery of documents but not for dis- 
covery by ivoterrogatories.—IN Tri 
WiLt oF Denis, [1928] V. L. R. 266; 
[1928] Argua L. R. 136.—AUS. 


PART IV. SECT. 3. 


i(p. 184)i. —-—.]}—Rule 287 (Sask.) 
provides that a person fr whose 
immediate benefit an action is prore- 
cuted or defended shall be regarded as 
a party for the purpose of exumination 
in discovery, but where a party to the 
action wishes to avail himeelf of the rule 
& the pleadings do not disclose that the 
action has been brought for the 
immediate benefit of the person sought 
to be examined the registrar is pot in a 
position to say that the party seeking 
the appointment is entitled tu examine 
kuch persou, & he should therefore not 
jsp an appointment without an order 
of the ct. or a judge.—JOHNBON vw. 
HAWKES, [1024] 3 D. L. R. 524; [1924] 
2W. W. Kt. 965.—CAN. 

f (p. 184) ii. -J—In order to 
obtain an order for the examination 
for discovery of a person who is not a 
party to the action, appct. must show 
that pltf. in whose name the action 
was brought is not really pltf., but 
that the person whore exumination is 
asked for is the real plitf. & that the 
action is being prosecuted for hie 
benefit, —CANADIAN  Criepir MEN'S 
PRUS'T AasocNn. v. Morton, [1925] 1 
W. W. R. 772.—CAN. 


f (p. 184) fil. .J}-—An order is 
necessary for the examination for dis- 
covery under rule 267 of a person for 
Whose fmmediate benefit an action is 
prosecuted or defended.—IMPERIAL 
LUMBER YARDS, Lrp. v. McMANUS, 
LW928}2 D. L. R. 150; 71928) 1 W. W. R. 
409; 22 Sask. L. R. 278.—-CAN. 


f{ (p. 184) iv. -+—One of two 
defts, in an action of ejectment who 
lows judgment to go by default is 
liable to be oxamined.—BAcon  v. 
CAMPBELL (1875), 6 P. R. 275.—CAN. 


sm. Person for whose immediate benefit 
action defended— Beneficiary under will 
al ction against trustees. |—In an action 
against trustees under a will to rescind 
A contract for the sale of property of 
‘he estate :—HAeld: a beneficiary who 
was entitled to the rents & profits of 
ae Property, whether sold or not, was 
bonentes petty, for whose immediate 
eenent the action was defended,” & 
Wwe not examinable for discovery.— 
ty OL WORTH Co. v. PooLsey, [1925] 2 

. W. R. 481.—CAN. 


(Pp. 185) 4, Co-defendant not 
c. eg defending.}—Where pltfs. sued 
: - to recover the balance of the 
sere nase-price of land, & C. did not 
Be cid otherwise than by delivering 
: paane of notice, & G. alleged that C. 
claps in & secret commission pald by 
tale of the pltfa. to procure G. to enter 
Hela -8& 8teement of purchase :— 
ta inte G. was not a person ‘‘ adverse 
exe Test” to C. s0 as to make C. 

minable for discovery by G. under 














-}—As regards the person from w 
the information is to be ebtained. Hoes 
nates ; but I quite 
admit that they were.entitled to have informa- 
tion from such persons as can best give it 
with respect to the matters which are the 
roper subject for the interrogatories, though 
am not prepared at present to decide who 
except that, as at 
present advised, I do not think the traffic 
manager would be the proper person for the 
J.).—A.-G, | 
METROPOLITAN TRAMWAYS Co., [1892] 3 Ch. 
67 L. T. 283; 
affd. (1895), 72 L. T. 840, C. A. 


oe re ee 


trang lg  N 


Vol. XVIII.—Discovery. Cases 1874a—1879a. 


prima facie 


guilty of 


v. Norry 





r. 234.—HTGLER ©. MacNan, (1924] 3 


D. a. R. 501; (1924) 2 W. W. R. 649. 
GAN ] 4 


Kk (p. 185) i. --—— Different issues 
against. two sets of defendants.|—Under 
the British Cohunbla Rulos governing 
discovery the examination is restricted 
to the issues betwoen appet. & the 
party examined. ‘Therefore, where the 
claim against one set of defts. was that 
they had wrongful! conspired to 
induce another set of defts. to break 
the latter’s contract with pltf., & the 
claim against the second set of defts. 
was for breach of that contract, they 
not being charged as parties to the 
conspiracy :—Held: this second set 
could not be examined on discovery 
by pltf. as to any knowledge they 
might have with respect to miattors 
tending to establish the alleged con- 
spiracy.—WHITELDON ov. MORRISON, 
[1934] 3 WLW. R. 1263 4 DLL. RR. 366; 
48 B.C. RR. 492.—-CAN. 

hk (p. 185) ti, -—— One of tivo cn- 
defendants 1---1f {ssues between co. 
defte. aro material to pltf. be may 
examine a dett. seen them, although 
there is no txsve Between that deft. & 
himself.—ALEXANE EY ot. DIAMOND 
(1882), 9 P. R. 274.-- CAN, 

m (p. 185) i. Counterchaim for balance 
of account—A assignment from assiynee 
of winsolvent stockbroker.}—lleld: the 
stockbroker was examinable, at the 
instance of pltf., under ro 285, O, J. 
Act..—CARNEKGIE wv. Cox (1886), 11 
P, R. 3li.-- CAN. 

r (p. 186) i. Defendant out of juria- 
diction.) — SHANDLY  ». HERNDON 
(Alta.), (1929) 4 DD. L. Re. 1086; 1 
W. W. RR. 240.— CAN. 

8 (p. 186) 1. Kmzdoyee J—In order to 
be examinable for discovery under 
r. 234 an employee of a party must 
have been directly connected with the 
transaction fn issue, not merely as 
a Witness, but because of the cha- 
racter of his employment.--WeEIsS f&. 
ScCHIESCEL (Alta.), [1926] 1 W. W. Wl. 
154.—CAN, 

s (p. 186) ii, ——- 
minister of Crounm.+—R. (PROVINCIAL 
TREASURER OF ALBERTA) v. SMITH, 
11927) 2D. L. R. 69; (1927) 1 W. WwW. R. 
474: 22 Alta. L. R. 544.-- CAN. 

eo (p. 186). —--.}--Under County 
Ct. Ord. 8, r. 17, an infont, a party to 
an action, may be examined by the 
opposite party for discovery before the 
trial. —LANCASTER v. VAUGHAN (1924), 
33 B. C. R. 159.—CAN. 

6 (p. 186) fi. -——.}--An Infant pltf., 
who is competent to testify ut the 
trial, is subject to examination for 
discovery.—WaTsON v. Moron LIVERY 
Co. (Ajta.), [1926] 1 W. W. kt. 652.— 
CAN, 

l(p. 186) i. —— .}--Deft., in an 
action by a corpn., bas a right to select 
the officer of the corpn. whom he 
examince.— TRINITY COLLEGE ©. LEVIN: 
TER, [1924] 2 D.L. bk. 584; 54 0. LL. It. 
290.—CAN. 

1 (p. 186) | 
action for libel 
of a newspaper, 


Povea not include 





i. - .J)--In an 
againet the publishers 
wherein the only 
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1879a. Executor.}—R. sold some Indian minia- 
tures tc K. by auction. 
exors. brought this action for the balance of 

the purchase price. 
miniatures were not genuine & that R. was 
fraud. K. 
administer interrogatories asking the cir- 
cumstances in which R. had obtained the 
miniatures ; 
description in the auction catalogue was 
accurate & that they corresponded with it ; 
& whether the goods were spurious &, if so, 
whether R. or the auctioneers knew it. 
36 exors. appealed :—Held : 
tory wane where 


R. died & his 
K. alleged that the 


obtained leave to 


whether he believed that their 


The 
(1) the interroga- 


R. had obtained the 








nt st ste res fe ay 9 ioe 





questions iu issue were those of malice 
& dumages, an order was made desipg- 
nating an officer of doft. eo. as its 
officer to be examined for discovery as 
to matters affYeeting damuages.-— K AFT 
tv STAR Pupnuimswing Co., [1925] J 
W.W. RR. 77 4.--CAN, 

e(p. 187) 4, -—- ---- -----.]}+- Held + 
an otieer of the railway o¢o.—GoR- 
DANIERG, C.N. 1. (194), 106 Man. LR. 
1.--CAN. 


m (fp. 1&7) i. —-- ——- Street fore- 
man.)— Held: not an otteer examine 
able for  diseovery.--WIERATER — ©. 
2 ONTO Coren, (892), 15 P. . 21.-— 


n(p., 187)4. ~. -- ——- Fire warden.) 
— Held: an offfecr examinable for dis- 
covery.—KiIng LOM =OMILIS ot. 
CANADIAN Pactrre Ry. Co. (1912), 19 
W. LL. Re. 9505 17 WC. Re. 265 2 
ID. L. RR. 345,---CAR, 


8(p. TRS) beeen Whether limited 
lo officers employed whee cause of action 
arises \—-'The pitf. haviige exanined for 
discovery, under rele 266 un offleer 
of each of the two cleft. -os., applied for 
leave to eximinge, as servants, two other 
mon who at the tine of the accldent 
in question wore enipluyed by one deft., 
a contracting co., & at the time of the 
application were ovaployed by the other 
deft., a rallway co.i-- Meld: the leave 
should be given, but, In view of the 
facts disclosed fi the material Aled, 
pitf. should be allowed by this order 
to examine only one of sald servants, 
she to elect which one. Rule 268 
did not limit the examination to officers 
& servants whe were employed by the 
corpn. when the cause of action arone,—- 
HARVIE »p. CANADIAN Pacirte Ry. Co. 
& Horst HKNGINKERING & CONSTRUG- 
TION Co., Lrp., (1928) 1 D. Le hh. 696; 
(1928) 1 W. W. R187; 22 Sask. L. Rh. 
$6H1L.--CAN, 


8 (p. 188) fl. ——— ——-- Chief ielae hd 
—A man employed by aco nas ‘* chile 
trader ”’ for ita Vancouver omes, having 
complete charge of the order depart- 
ment, his duties including the handling 
or filing of buy & sell orders for cents 
& for the en. Is an * officer '’ & subject. 
to examination for discovery.-—JONN- 
HON @ SOLLOWAY Mitts & Co., Litp, 
(1931), 45 B.C. It, 35.--CAN., 


© (p. 188) i. ~.}-~An order 
Inay ie made for the examination of 4 
deft. core. by ite officer vutside the 
jurisdiction. The question is one of 
convenience,-—CAVEN v0. CANADIAN 
Pactric Ry. Co., [1924] 2. D. L. RR. 
1112; [1924] 2 W. W. Rk. 200.-—-CAN. 


{(p. 188) 4. -—-~, }—In an action 
ainst a lundlord for damages for 
iiegal distress, the baillff not heing a 
arty to the action ix not examinable 
or discovery.—HARVEY 0. SYLVIA 
a LTp., [1924] 3 W. W. R. 849.— 
AN. 


ap. Mintster of Crown.|--Held :_ not 
an officer within r. 250.—R. (PrRro- 
VINCIAL I'REASURER OF ALBERTA) 0. 
Suita, (1927) 2 D. L. R. 69; [1927] 
ne W. R, 474 ‘ 22 Ajta. L. R. 544.— 











Cases 1879a—1514. 


1422. Add. Annotation :—Retd. 
1442a. 


1462a. 


that a party shall not examine an ae 
opporite party for discovery until the | 0 DUBLIN, ETc. 
examining party has himeclf made 
discovery of documents, euch juris- 


miniatures, though it might be an admis- 
sible question in cross-examination, was a 
fishing interrogatory ; (2) exors. ought not 
to be asked to swear to the belief of deceased ; 
(3) a party should not be interrogated on a 
question which he can only answer by con- 
sulting an expert & repeating the expert’s 
opinion.—RoOFE v. KEVORKIAN, [1936] 2 
All E. R. 1334; 80 Sol. Jo. 719, C. A. 


Wakefield». 
Board (1928), 45 R. P. C. 261. 


.|—Deft., a shipowner, was sued by 
the cargo owners & charterers for non- 
delivery of the cargo. Deft. alleged that the 
non-delivery was caused by perils of the sea 
excepted in the charterparty & bill of lading: 
—Held: interrogatories asking pltfs. whether 
the cargo was insured, & if so, with whom, 
by whom, & to what amount, were irrelevant 
& inadmissible.-—BoLckow, VAUGHAN & Co. 
v. Youna (1880), 42 L. T. 690; 4 Asp. 
M. L. C. 301. 





1444. Add. Annotation :—Consd. Sutherland ov. 


British Dominions Land Settlmt. Corpn., 
[1926] Ch. 746. 


—— ——.]—The owners of the 
steamship N., one of two ships found jointly 
to blame in a collision action, limited their 
liability & paid the amount into ct. Claims 
against the fund were in due course filed by 
the owners of the N. & ‘he owners of the 
other ship, the S., & also by the owners of 
cargo on the S. The same solrs. presented 
the claims on behalf of the owners of both 





1470a. 


ENGLISH AND EmMprre Dicest SUPPLEMENT. 


ships. The owners of cargo on the S., who 
were not parties to the collision action, then 
sought leave to administer four interroga- 
tories to the owners of the S. Nos. 1 & 2 
asked whether there had been, as between 
the owners of the two ships, a mutual 
abandonment of claim or a settlement on 
other terms. No. 3 inquired whether there 
had been any assignment of the claim of the 
owners, master, & crew of the S.; & No. 4 
asked by whom the particular solrs. were 
instructed to present the claim of the owners 
of the S.:—Held: the first three interro- 
gatories were necessary either for disposing 
fairly of the cause or matter or for saving 
costs, within R. 8. C., Ord. 3], r. 2, & must be 
allowed. No. 4 was not pressed.—THE 





‘NEDENES (1924), 41 T. L. R. 243. 
1464. Add. Annotation :—Refd. Perlak Petroleum 


Maatschappij v. Deen (1923),93 L.J. K. B. 158. 


1465. Add. Citations :—93 L. J. K. B. 158; 130 


L. T. 234. 


Add. Annotation :—Refd. La Radiotechnique 
v. Weinbaum, [1928] Ch. 1. 


1469. Add. Annotation :—Consd. South Suburban 


Co-operative Society, Ltd. v. Orum & 
Croydon Advertiser, Ltd., [19387] 3 All E. R. 
133. 





-}—ROFE v. KEVORKIAN, No. 1379a, 
ante. : 


1514. Add. Annotation :—Consd. Hillman’s Air- 


ways, Ltd. v. Société Anonyme D’Editions 





PART IV. SECT. 4. 


-J—While a judge or master 


: spection of the 
hambers has jurisdiction to direct | hibit 





1891, pltf. applied to defte. for in- 
documenta made ex- 
ts in the affidavit:—Held: pltf. 
was entitled to inspection.— HUNTER 

Ry. Co. (1891), 28 
L. R. Ir. 489.—IR. 


tions :—Held: deft. was entitled to 
ask for the substance of the conversa- 
tions.— West v. CONWAY (1923), 23 
8. R. N.S. W. 344; 40 N.3. W. WN. 
50.—AUS. 


1457 ii. ———.}—-WEDIN v. ROBERT- 
BON (1907), 7 W. L. R. 72.—CAN,. 


diction should be exercised only under 
special circumstances. — MILLER — vt. 
GREAT WEST NATURAL Gas CORPN., 
PaGR HeRsEeY IRON Ture & LEAD Co. 
v. GREAT WkST NATURAL GAA CORN, 
(1923), 20 Alta. L. R. 379; [1924] ] 
W. W. R. 1100.—CAN. 

sr. After amendment of pleadings.) 
—Ifa party, after all discovery ordered 
has been made, desires to amend bis 
leadings & then desires to bave a 
urther examination for discovery. this 
can bo granted by a judge or master 
under r. 234.—-MILLER ». GREAT WEST 
NATURAL GAs CORPN., PAGER HERSEY 
TRON TUBE & LEAD Co. v. GREAT WEST 
NATURAL Gas Coren, (1923), 20 Alta. 
reg 379; [192%] 1 W. W. RR. 1100.— 


PART IV. SECT. 5, SUB-SECT. 6. 


1416 v. -}—A party cannot he 
required to state what course he 
proposes to adopt at the trial, or to 
disclose the names of his informants 
or witnesses.—NEMEROVSKY v. Mc- 
BRIDE (No. 2) (Man.), [1927] 1D. L. R. 
148; [192613 W. W. Wt. 436.—CAN, 


1428 iv. -J—Pitf. having marked 
udgment by default in an action 
rought to recover damages for tres- 

pass to & flooding pitf.’s lands, defts. 
applied to set aside the judgment. 
In support of this application an 
affidavit was filed on behalf of defta. 
by their solrs., setting out their defence 
to the action, & in that affidavit docu- 
ments were made exhibits for the 
purpose of substantiating the defence 
alleged. The interlocutory judgment 
waa set aside on July 11, 1890, after 
which no further steps were taken in 
the action, owing to proposals for a 
compromise being made. On Jan. 21, 








PART IV. SECT. 5, SUB-SECT. 7. 


1482 fii. .}—If the answers to 
an intecrrogatory can disclose anythin 
which can be fairly said to be materia 
to enable pltf. either to maintain his 
own case, or to destroy that of his 
adversary, the interrogatory ought to 
be answered, but if the answers cannot 
be materia! for either of these purposes 
deft. ought not to be ordered to answer. 
—HE8IDNER & Co. v. THE HANNA 
NIRLSEN, [1926] 2 D. L. R. 10593; 
[1926] 2 W. W. R. 397; 37 B.C. ih. 
907.—CAN, 


1434 iv. .}—Under vr. 423, 
imported into county ct. procedure, 
interrogatories must be directly relevant 
to the matters in issue.— DUNLOP DRUG 
Depot v. HARTT Boot & SHOE Co. 
(Man.), [1926) 2 W. W. R. 92.—CAN, 

1446 x. .}J—In an action claiming 
damages for alleged shortages in weight 
of grain at the point of delivery :— 
Held : questions upon the examination 
for discovery as to the loading of cars 
other than the ones in dispute were 
irrelevant & properly excluded.— 
GRAIN CLAIMS UREAU, LTD.  v. 
CANADIAN PaciFic Ry. Co., [1934] 
2 W. W. R. 277; 4D. L. R. 707; 42 
Man. L. R. 282.—CAN. 


PART IV. SECT. 5, SUB-SECT. 8. 

1454 if. ——— Admission of breach of 
contract—Questions as to reasons for 
breach. |—-WHIELDON v. FRASER VALLEY 
MILK PRODUCERS Assocn. (NO. 2), 
(1934) 1 W. W. R. 751; 48 B.C. R. 
317.—CAN. . 


PART IV. SECT. 5, SUB-SECT. 9. 


1457 i. How far admissible.j—In a 
suit to set aside an agreement on the 
ground of fraudulent misrepresenta- 
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PART IV. SECT. 5, SUB-SECT. 12. 


1476 i. Material in part.}—On 
an application to set aside interroga- 
tories, on the ground that they were 
prolix, oppressive, & unnecessary :— 
Held: they should be set aside as a 
whole, even though some of them, 
taken by themselves, might be un- 
objectionable.—LYTE v. CURREY, 
[1927) V. L. R. 472; 49 A. L. T. 47; 
[1927] Argus L. R. 353.—AUS. 


PART IV. SECT. 5, SUB-SECT. 15.— 
E (a). 


f i. -]—In an action for libel 
said to be contained in a letter written 
by deft. to the husband of pltf. deft. 
on being examined for discovery, ad- 
mitted the authorship of the letter but 
refused to answer questions directed 
to finding out who the person referred 
to in the letter as ‘‘ lady friend ’’ was, 

Itf. not being named in the letter. 

eft. in his statement of defence 
denied all the allegations of the state 
ment of claim, & said ¢hat, if the 
words were written & published of & 
concerning pltf., as eged, it was 
without malice & upon a privileged 
occasion :—Held: deft. should answer 
the questions: the alleged libel having 
made a reference that could only be 
understood having regard to ex- 
traneous circumstances, the questions 
were relevant to show that pltf. was 
the person who would be understood 
by her associates or persons acquainted 
with the circumstances, to have been 
referred to, & the questions were also 
relevant upon the e as to malice 
raised by the defence of Oa ae 
MORLEY v. PaTRICK (1910), 21 O. L. R. 
240.— CAN. 








peer Internationales, [1934] 2 K. B. 
356. 


1514a. -}—The right of a pltf. who alleges 
that he has been libelled in a newspaper to 
obtain discovery ‘‘ of the name of any person 
concerned as printer, publisher, or proprietor ” 
of the newspaper, “ or of any matters relative 
to the printing or publishing ”’ thereof, pro- 
vided by 6 & 7 Will. 4, c. 76, 5. 19, still 
exists &, since the Judicature Acts, is enforce- 
able by the administration of interrogatorics, 
the procedure by bill of discovery specified in 
sect. 19 of the statute having fallen into 
disuse.—HILLMAN’S AIRWAYS, LTD. _ v. 
SocitTH ANONYME D’EpITIONS AGRONAUTI- 
QUES INTERNATIONALES, [1934] 2 K. B. 356; 
as L. J. K.B.670; 151 L. T.451; 507. L. R. 
569. 


1515. Add. Annotation :—As to (2) Consd. Hill- 
man’s Airways, Ltd. v. Société Anonyme 





D’Editions Aéronautiques Internationales, 
[1934] 2 K. B. 356. 
1516a. ——.]—I1ILLMAN’s Airways, Lrp. v. 


Socitt® ANONYMs D’EpITIONS AGRONAUTI- 
QUES INTERNATIO* ALES, No. 1514a, ante. 


1523. Add. Annotation :—Refd. Franklin v. Daily 
Mirror Newspapers, Ltd. (1933), 149 L. T 
433. 

-] 


1523a. FRANKLIN v. DAILY Mtrror News- 
PAPERS, LYD. (1933), 149 L. T. 433, C. A. 


1526. Add. Annotation :—As lo (3) Refd. South 
Suburban Co-operative Society, Ltd. v. 
Orum & Croydon Advertiser, Ltd., [1937] 
3 All E. R. 133. 


1528. Add. Annotation :—Consd. South Subuctian 
Co-operative Society, Ltd. ve Orum 
Croydon Advertiser, Ltd., [1937] 3 All MW. Rh. 
133. 

1531. Add. Annotation :—Consd. Isaacs v. Cook, 
[1925] 2 K. B. 391. 


1532. Add. Annotations :—Consd. South Suburban 
Co-operative Society, Ltd. v. Orum & 
Croydon Advertiser, ].td., [1937] 3 All [. R. 
133. Refd. Aga Khan ». Times Publishing 
Co., [1924] 1 K. B. 675. 








1534. Add. Annotation :—Consd. South Suburban. 


Co-operative Society, Lid. v. Orum & Croydon 
Advertiser, Ltd., [1937] 3 All IE. R. 133. 


1536. Add. Annotation :—As to (1) Consd. South 
Suburban Co-operative Society, Ltd. v. 
Orum & Croydon Advertiser, Ltd., (1937] 
3 All BE. R. 133. 


1542. Add. Annotation :—Consd. Franklin v. Daily 


ener ie 


_ 1535 i. Persons to whom libel pub- 
lished.J—In an action against a mer- 
Cantile agency for libel pltf. in his 
Statement of claim & particulars gave 
the names of certain cos. to whom 
the alleged defamatory reports were 
Published & added “& other in- 
dividuals, organisations & cos. at 
present unknown to pitf.” Deft.’s 
affidavit on production of documents, 
ale referring to a certain document, 
enied that there was in its possession 
el power any other document relating 
i the matter in question. The 
oi he was nae apt on the cana pet 
» he, answer certain questions, 
eoaves that he did not know & he 
Pi to answer other questions. 
- Obtained an order from the 


Held: 


containing the 


** tishing,’”’ 


CAN. 


master that t a | 
he deponent submit to In an action for libel 


i. 
Benieht against newspaper publishers 
wherein they pleaded absence of actual 


\9 


another examination & answer the 
iuestions set out in the order. Deft. 
Ppealed, contending that pltf. had 





no right to the disclosure 
matter relating to reports to persons 
other than those named ovy_ pltf.:— 
since the Fa hae ducument 
be 
evidence of having emanated from deft. 
& there was also evidence that similar 
reports had been received by other 
persous, it could not be said that the 
claim was “a sham or bogus claim” 
or that the application 
nt pe therefore, 
was ght.— CHER TKOW 

Crepit Co., (1932) 1 W. W. 8. 905; 
3D. L. R. 3¥0; 26 Alta. L. RR. 291.— 


PART IV. SECT. 5, ene 15— 
¢). 





Vol. XVIII.— Discovery. Cases 1514—157la. 


Mirror Newspapers, Ltd. (1933), 149 L. T. 


433. 

1549. Add. Annotation: — Refd. Tournier  v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461. 

1555. Add. Annotation :—Refd. Aga Khan ov. 


Times Publishing Co., [1924] 1 K. B. 675. 


1556. Add. Annotations :—As to (1) Consd. Hearts 
of Oak Assurance Co. v. A.-G., [1931] 2 Ch. 370, 
Refd. O’Connor v.Waldron, [1935] A. C. 76. 


1564a. State of mind of author—Actlon against 
printer.]—A party interrogated is not bound 
to procure information from persons who are 
not his servants or agents, or who have not 
been acting as such. 

Pitf. sued defts., the printers & publishers 
of a book, written by one P., which contained 
statements which pitf. alleged were dcefama- 
tory of him. To that action P. was not made 
a deft. Defts. pleaded fair comment made 
in good faith & without malice. Pltf., who 
pleaded in reply that the words were written 
falsely & maliciously, sought to administer 
an interrogatory to defis. usking (inter alia), 
‘What information had 1°. when he wrote the 
words complained of . . . which induced you 
&/or the said P. & which of you to believe 
that the expressions of opinion or any & 
which of them in the said words contained 
& which you allege... are fair comment 
made in good faith & without malice, were 
true’? :—Held: the interrogatory in- this 
form was inadmissible, as defts. couid not be 
asked as to the information which J’., who 
was not their servant or agent. nad on the 
subject at the time of the publication of the 
book. Defts. could only be asked what 
information, if any, they themselves had 
as to the knowledge of P. when they respec- 
tively printed & published the book.— 
CRo“zLER v. WishHAnT Books, Lrp., [1936] 1 
K. B. 4713; 105 L. J. We. 45. 2575 154 1. T. 
363; 52 T. dl. R. 2553 0 Sol. Jo. 1443 
sub nom. CROZIER v. WISHART & Co., Lp. & 
WESTERN PRINTING SERVICES, Ltp., [1030] 1 
All 4. Rw 1, C. A. 


1571. Add. Annotations :— Consd. Tudor-Hart v. 
British Union for Abolition of Vivisection, 
FWgos} 2 KK. B. 829. Refd. Aga Khan v. 
Times Publishing Co., [1924] 1 WwW. 2. 675. 

1571a. Proceedings against contributo: --Identity 

of informants.|—Where, to an accion for 

libel in respect of a letter publis!cd in a 

newspaper there are pleas that the letter is 





a enero ined mere ee meet 8 ewe 


malice & of gross nezlgence, & that 
they had published an apology & 
made a payment into et. in full satis- 
faction of damages, they contended 
that, since they had thereby assumed 
the onus of disproving actual malice 
& wvross negligence, their Information 
on these matters was strictly private & 
need not be disclosed on cxamlination 
for discovery :—Held: the contention 


of ary 


bore intrinsic 


was mere | was unsound; malice é& negligence 
the master | were relevant & important matters at 
». RETAIL | issue since they had # direct bearing 


on the quantum of dumages, & whether 
the onus was on pitf. tc prove them or 
on defts. to disprove them the result 
was tbe same in respect to defts.’ 
obligation to answer the questions ; tho 
facts were in issue, &, therefore, the 
questions concerning them must be 
answered.—PoPovicy v. LOBAY, (1937) 
2W.W.R. 64; 45 Man. L. R. 323.--- 
CAN. 


1625a. 


fair comment made in good faith & without 
malice on a matter of public interest, an issue 
being thus raised as to the attitude of mind 
of deft. at the time when the letter was 
published, the special rule of practice which 
in such a case excmpts a deft. who is the 
proprietor or the publisher of the newspaper 
from disclosing the name of a person who 
supplied information contained in the letter, 
notwithstanding that such information is 
otherwise relevant to that issue, does not 
extend to protect a deft. who is the writer 
or contributor of the letter from disclosing 
the names of his informants.—-SouTH SUBUR- 
BAN CO-OPERATIVE Society, Lrp. v. ORUM, 
[1937] 2 K. B. 690; [1937] 3 All BE. R. 133; 
106 L. J. K. B. 5553; 157 L. T. 93; 58 
T. L. R. 803 ; 81 Sol. Jo. 497, C. A. 

eee an action for infringement 
of a patent, defts. alleged prior user by V., 
& prior publication by J. :—Held: (1) defts. 
alleging that the prior user was by machine, 
they ought to state whether any such 
machine existed, &, if so, whether any such 
machine was in their possession, custody, 
or power, & the present address of V.; 
(2) defts. alleging that the prior publication 
‘was by document, they ought so to state 
& sufficiently identify the document & the 
present address of J.—GENERAL ELECTRIC 
‘Co. (1900), Lrp. v. Sarery Lirr & ELEVATOR 
Co. (1903), 21 R. P. C. 109. 








1626a. Prior publication.|—GENERAL ELECTRIC 


Co. (1900), Lrn. v. SAretry Lirt & ELEVATOR 
Co., No. 1825a, ante. 


1631a. Chemical composition of infringing sub- 


stance.|—This is a summons by pltfs. in the 
action asking for liberty to interrogate defts. 
The few interrogatories which it is desired 
to make have been amended in certain respects 
by the master. Pltfs. are not satisfied 
entirely with these amendments, & in order to 
make the matter clearer pltfs. themselves 
have before now suggested an amendment to 
the proposed interrogatory No. 1 in lieu of 
the amendment proposed by the master 
... of course, it is perfectly plain that 
interrogatories may be delivered in a case of 
this kind as to the chemical composition & 
constitution of the alleged infringing sub- 
stances (ASTBURY, J.).—SHARPE & DOHME, 
INCORPORATED v. Boots PURE DrvuG Co.,, 
LTp. (1927), 44 R. P. C. 69. 


Cases 157la—1702a. ENGLIisH AND Emprre Dicrest SuPPLEMENT. ; 


1631b. General question as to process used in manu- 


facturing infringing article.|—Held: inad- 

missible-—Osram LAMP WORKS v. POPH’s 

ropa ia Lamp Co., Lrp. (1914), 31 R. P. C. 
13, OC. A. 


1677a. ——— Ownership—Alleged fraudulent repre- 


sentations by seller.;—In an action against 
an auctioneer for the price of a horse sold 
by him for pltf., deft., who pleaded fraud, 
was not allowed to ask whether the horse 
was pltf.’s & if so how did it become his.— 
SIVIER v. HARRIS (1876), Bitt. Prac. Cas. 98; 
2 Char. Cham. Cas. 54. 


1690a. As to ingredients of infringing articles.)— 


Coca Cota Co. v. DucKworTH & Co. (1928), 
45 R. P. C. 225. 


1702a. Enticement of husband—Questions not 


directed to adultery.]—PItf. brought an action 
against deft., a married woman, for wrong- 
fully enticing away pltf.’s husband. She 
alleged that deft. solicited the affections of 
her husband by providing him with large 
sums of money, & that on Jan. 10, 1928, 
pltf..s husband in consequence of deft.’s 
enticement deserted pltf., & that since then 
deft. & pltf.’s husband had lived together as 
man & wife. Pltf. also alleged that in con- 
sideration of her abandoning her claim to 
maintenance under a maintenance order, her 
husband agreed to hand over to her a certain 
house which he had purchased, that she took 
possession of the house & had been forcibly 
evicted therefrom by deft.’s servants. Deft. 
in her affidavit of documents admitted that 
she had made certain loans & gifts of money 
to pltf.’s husband & had in her possession 
certain documents relating thereto, but she 
objected to produce them on the ground 
“that they may tend to expose me to 
ecclesiastical censure & punishment.”’ Deft. 
successfully resisted an application for the 
production of the documents. Pltf. then 
applied for liberty to administer to deft. 
certain interrogatories relating, mainly, to 
the gifts of money & to the purchase & mtge. 
of the house. The Master of the Judge in 
Chambers refused to allow pltf. to administer 
the interrogatories to deft. On appeal :— 
Held: inasmuch as the cause of action was 
not based on adultery & the object of the 
action was not to prove adultery, & the inter- 
rogatories which it was sought to administer 
were not addressed directly or indirectly to 
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1590 fi. Document in hands of third 
party.)J—On examination for discovery 
the party being examined can be asked 
to tell what are the contents of a docu- 
ment not under bis control & not pro- 
duced to him. metre vw. KING, 
Vat 1D. L. R. 1072; [1925] 1 

. WL. r. 649; 21 ne L. R, 373.— 


am. 7J'slegram—Meaning of word.|— 
An officer of a co. examined on dis- 
covery cannot be compelled to answér 
a question as to the meaning of a word 
in a telegram sent to another officer, it 
not being shown that this would help 
pitt. in establishing his case.—LEVI v. 
3RITISH : OLUMBIA DISTILLERY wh * 
[1936] 4D. L. R. 205; 50 B.C. 
481.—CAN. 


PART IV. SECT. 5, SUB-SECT. 15.—G. 


1596 if. —-—. }}—H1LLMAN bv. ere 
BANK OF CANADA, (1926] 3 D. L. R. 
192; [1926] 2 W. W. R. 276 ; 20 
Sask. L. R. 507.— CAN. 


PART IV. SECT. 5, SUB-SECT. 15.—H. 


1601 i. Circumstances in which injury 
occurred.}—In an action for negligence 
arising out of a collision deft. was 
interrogated about his speed & the 
pomcn of colliding vehicles. In 

answers he stated that he was 
unable to answer these interrogatories 
except as to his opm upon tne 
matters involved, & did not answer 
what the speed & position were :— 
Held: these answers were insufficient. 
—MAY v. BOWERING, [1928] S.A S. R. 
226.—AUS. 


sd. secape of gas.}—In an action 
against a gas co. for damages from a 
fire a to have been caused by an 
escape ae from deft.’s mains & 
nips: > te deft.’s officer, who was 
questioned on examination for dis- 
covery as to systems of inspection 
alleged to have been adop after 
the fire, was not obliged to answer said 
questions in so far as they referred to 
measures taken with respect to matters 


or objects away from the locus of the 


fire. However, questions as to 


20 


& explosions alleged to have occurred 
after the accident should be answered, 
because they came within the Rule as 
“touching the matter in question.’’ 
The oer tr of pltf.’s hotel, the pro- 
perty which was burned, who had been 
examined under Rule 234 as an em- 
ployee, was held obliged to answer as 
to what statements or reports about 
the fire were made to h by two 
employees who were on duty at the 
time of the fire—LONDON GUARANTEE 
& ACCIDENT Co. v. NORTH-WESTERN 

TILITIES, LTpD., [1933] 1 W. W. R. 
744.—CAN. 


PART IV. SECT. 5, SUB-SECT. 15.—I. 

1614 {. Partnership § accounts.)— 
MACDONALD v. MCARTHUR (1887), 4 
Man. L. R. 56.—OAN. 


PART IV. SECT. 5, SUB-SECT. 15.—R. 

1700 i. Agency—W hether rebresenta- 
tions made by agent—Name of agent 
— Uowed.}—-WEST 0. CONWAY 
(1923). 23 3. R. N. 8. W. 344; 40 
N, Ss, WwW. WwW. N. 50 -—AUS. 





1709 i. 


the sole proof of adultery but were intended 
to show the means by which the desertion 
of pltf. by her husband was procured, & to 
prove the trespass to a house in which pltf. 
was living by permission of her husband, 
therefore the interrogatories were admissible 
& deft. was bound to answer them.— 
ELLIOTT v. ALBERT, [1934] 1 K. B. 650; 103 
L. J. K. B. 305; 151 L. T. 13; 78 Sol. Jo. 
206, C. A. 


1705a. Shares—Refusal of company to register 


transfer—Grounds for refusal.]—Art. 27 of a 
co.’8 arts. of assocn. was as follows: ‘‘ The 
directors may without assigning any reason 
decline to register any transfer of shares not 
fully paid up made to any person not ap- 
proved by them or made by any member 
jointly or alone indebted or under any liability 
to the co.”” Plitf. was the holder of 10,000 
partly paid cumulative preference shares of 
£1 each in the co., & in Dec. 1925, executed a 
transfer of 8,000 of these shares to a trans- 
feree. Registration of the transfer was 
refused, & pltf. |rought an action claiming 
a declaration that. deft. co. was not entitled 
to refuse registration of the transfer & rectifi- 
cation of the co.’s register accordingly. 
Earlier in 1925 the co. had issued debentures 
secured by a debenture trust deed, in which 
the co. covenanted with the trustees that it 
would not in regard to 100,000 preference 
shares register until the shares were fully 
paid any transfer of any of them to any pro- 
posed transferee not approved by the trustces, 
& would not, except with the previous wiitten 
consent of the trustees, release any o! tbe 
holders of these shares from any moncy 
payable or which might become payable in 
respect of such shares. Pltf. alleged by his 
statement of claim that deft. co. had wrong- 
fully refused to register the transfer, that the 
directors did not exercise any proper dis- 
cretion under the arts., & that they had 
abdicated their discretion by entering into 
the above covenant with the trustees. 
Detts. by their defence claimed to have exer- 
cised the discretion under the art. bond fide. 
Pltf. sought to interrogate deft. co. by 
asking : (1) Whether the co. said that the 
directors had declined registration in exercise 
of the power to decline to register any transfer 
made to any person not approved by them 
or in exercise of the power to decline to 
register any transfer by a member jointly or 
alone indebted to the co.; (2) whether they 
said that the transfer was to a person of 
whom the directors did not approve; (3) 
whether they said pltf. was in fact a person 
jointly or alone indebted to the co.; (4) 
whether the debenture trust deed was referred 
to by any one at any meeting at which the 
question of registering the transfer was dis- 
cussed :—Held: all the interrogatories were 
proper to be allowed. Deft. co. was pot 
entitled to refuse to state which of the grounds 
mentioned in the art. the directors had acted 











Wrongful dismissal—- Acts 


re iaoe eee! 


canes we 


Held: he was bound to answer auch 
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_ other interrogatories : 


a a 


Cases 1702a—1705b. 


under, although it might refuse to say what 
reasons influenced them in exercising their 
discretion upon that ground.—SUTHERLAND 
(DUKE) v. Britisn Dominions LAND SETTLE- 
MENT Corpn., Lrp., [1926] Ch. 746; 69 
L. J. Ch. 542; 1385 L. T. 732. 


Annotation :—Distd. pony v. Tottenham Hotspur Football 
& Athletic Co., [1035] Ch. 718. 


1705b. 





ar een 





-}—Art. 16 of the co.’s 
articles of association provided: ‘ The 
directors may decline to register any transfer 
of shares made by a member who is indebted 
to the co. or in casc the transferee shall be a 
person of whom the directors do not approve 
or shall be considered by them objectionable, 
or the transfer shall be considered as having 
been made for purposes not conducive to the 
interests of the co. & the directors shall not 
be bound to specify the grounds upon which 
the registration of any transfer is declined 
under this article... .” 

The co. refused to register the transfer by 
pltf. B. to pltf. S. of «a share in the co.’s 
capital of which B. was the registered holder. 
By this action pltfs. claimed (inter alia) a 
declaration that the co. was not entitled to 
decline to register the transfer, & an order 
that the register of mernibers of the co. 
should be rectified by the deletion of B.’s 
name as holder of the share & by the insertion 
in lieu thereof of S.’8s naine. PItfs. sought to 
administer to the co. the following among 
(2) Did the directors 
refuse to register the said transfcr as one 
made by a member indebted to the co. P 
(3) Did the directors in fact disapprove of 
pltf. S. as a transferee of the said share ? 
(4) Did the directors in fact) consider pitf. 8S. 
objectionable as a transferee of the said 
share 2? (5) Did the directors in fact consider 
the transfer of the said share as having been 
made for purposes not conducive to the 
interests of the co. ? he master refused 
leave to administer these interrogatorics. 
On this summons by pltfs. claiming to be 
entitled to administer them, if was con- 
tended for pltfs. that the word ‘ grounds ” 
in the clause ‘& shall not’ be bound to 
specify the grounds’? in Art. 16 had the 
same meaning as the word ‘ reason ’’ in the 
phrase ‘' without assigning any reason ”’ in an 
article which was considered by the ct. in 
Sutherland (Duke) v. British Sominions 
Lund Setllement Corpn., Lid., No. 1/050, in 
which the interrogatories which it was sought 
to administer were allowed as being uirected 
to eliciting under which branch of the power 
given by the article the directors hud acted. 
Yor the co. it was contended that the two 
words had not the same meaning :—Jleld: 
on the true construction of Art. 16“ specifying 
grounds ’’ was not the same thing as “ ussign- 
ing reasons,” & the interrogatories were not 
proper to be allowed.--BERRY & STEWART v. 
TOTTENHAM HOTSPUR FOOTBALL & ATHLETIC 
Co., Lirp., [1985] Ch. 718; 104 L. J. Ch. 342 ; 
154 J. T. 10; 79 Sol. Jo. 642. 


cnet ne eee ee 
vent Te re ee ee Set me teen 











her of any objection by ber husband to 


ustifying dismissal.|—Pitf., a doctor, 
phe defts. for wrongful dismissal. 
fe had been dismissed on the ground 
Bie be had recommended, as a suit- 
&bi6 person to be a nurse in defts.’ 
Hoopt » & woman with whom he had 
Se eget PR pe 

pitt. to answer questions 
a8 to his relationa with the woman :— 


ae referred to his alleged adttery.— 
[ngs v. CALTARY GENERAL Hosprran 
(1899), 4 Terr. L. 1. 58.—CAN, 

sa. Action for alienation of affectwns.} 
—QOn examination for discovery in an 
action for alienation of affections, the 
wife having been deft.’s housekeeper, 
be may be required to answer the 
question whether he ever heard from 


21 


her working at his bouse.--HARHIBON 
vy Kena, (19251 D2. 1. 1072 | eee 
W.W.R. 649; 21 Alta. L. R.373.—O0AN., 

sd. Action by trustee in bankruptcy 
— Ayuinst auditor-—Trustee auditor.}— 
In an action by a trustee in bkpcy. of 
a co. against a firm of auditors :—- 
Held: the trustee, who wae himscitf 
an auditor, should not be required to 


Cases 1710—1806a. 


1710. Add. Citations :—93 L. J. K. B. 158; 


L. T. 234. 


Add. Annotation :—Refd. La Radiotechnique 
v. Weinbaum (1927), 137 L. T. 638. 


1740. Add. Annotation :—Consd. Bank of Russian 
Trade, Ltd. v. British Screen Productions, 


Ltd., [1930] 2 K. B. 90. 


1742. Add. Citation :—previous proceedings, sub 
nom. STUART v. BUTE (LORD) (1841), 11 Sim. 


442, 


1752. Add. Annotation :—As to (1) Consd. Crozier 
v. Wishart & Co. & Western Printing Ser- 
vices, Ltd., [1936] 1 All E. R. 1. 


1757. Add. Annotation :—Consd. Bank of Russian 
Trade, Ltd. v. British Screen Productions, 


Ltd., [1930] 2 K. B. 90. 


1806a. Answer by one officer—No inquiry as to 
information available to other officers.]—In 
an action by indorsees of a number of bills of 
exchange alleged to have been drawn by a 


answer on examination for discovery 
a question as to his own practice in 
conducting an audit.—RBLuE BAanp 
NAVIGATION Co., LTp. (TRUSTER) v. 
PRICE, WATERHOUSE & Co. (No. 1), 
(1933) 3 W. W. R. 49: 4D. L. R. 447; 
47 B. C. R, 258,.—CAN. 

sf. Foreclosure action.]}—LONDON & 
CANADIAN INVESTMENT Co., LTD. v. 
BRITISH COLUMBIA REALTY DEVELOP- 


MENT CoRPN., LTD. & GRIFFITHS, [1934] | 


3 W. W. R. 319.—CAN. 
sk. Specific performance—Sale of 

shares.]—In an action for specific per- 
formance of an agreement to sell sharcs 
in a co. made by deft. S. the issues were 
(inter alia) whetber after the agreement 
was made 8S. transferred the shares to 
the two other defts. R., & whether 
before acceptance of the transfor defts. 
R. knew of the agreement between pltf. 
& 8., & that the transfer was in breach 
of the eoment. Plitf. interrogated 
earch as to the dispatch of a cablegram 

es ., Stating that he could not sell 
his shares to pltf. for family reasons ; 
as to tho boliet of defte. that be had 
agroed to sell his shares to pltf.; as to 
why he was unable to sell; as "to the 
family rcasons; & as to references to 
the family reasons between defts. :— 
Held: the interrogatories as to the 
cablegram were permissible, & the 
other questions were prima facie 
relevant, some to the issue as to the 
making of the alleged agreement, & 
others on the issucs of notice to defts. 
R.—JORDAN v. SANDERS, [1934] 8. A 
8S. R. 424.—AUS. 


PART IV. SECT. 6, SUB-SECT. 1. 


ti. Whether interfered with by 
Court of Appeal.}—The discretion of the 
local ct. judge or & special magistrate 
in allowing some interrogatories & 
not allowing others should not be 
reviewed unless the need for the inter- 
ference of the Supreme Ct. is clearly 
made out, & only on very strong 

ounds, —BLUSTON ” DALLY, [1930] 

. A. S. R. 89.—AUS. 

sk. Under Marginal Rules, rr. 344 §2). 
848.}—EsQuiImMaALT & NANAIMO RY. 
v. RANBY CONSOLIDATED MINING, 
SMELTING & POWER Co. (B. C.), [1926] 
3 W. W. R. 240.—CAN., 


PART IV. SECT. 6, SUB-SECT. 2. 


lf. Service on solicitor of com- 
pany— Insufficient. }-—-EASTMAN v. PACI- 
FIO. FORWARDING Oo., [1934] 1 
W.W. R. 539.—CAN. 


PART IV. SECT. 7. 











oi. Slt SEHOUI 
& HANBURY, | v. 
DEWotF & 90.51 mp. (18411 W. W. Be W.R 
1523; 48 B.C Road 
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ENGLISH AND EmMprre Dicrest SUPPLEMENT. 


German co., accepted by defts., an English 


co., indorsed to the pltfs. & dishonoured, 


defts. among other pleas denied the drawing 
& indorsement of th 

tered to defts. the following, among other, 
interrogatories : 
or one & which of the said bills drawn by ”’ 
the German co. ‘ 
duly authorised in that behalf 
not all or some or one & which of the said 


e bills. Plitfs. adminis- 
(1) ‘‘ Were not all or some 


or their a ent or agents 
(2) ‘‘ Were 


bills indorsed by ”’ the German co. ‘‘ or their 


agent or agents duly authorised in that 
behalf to the order of”’ 
indorsees ? 
co. ‘‘at all material times a corpn. duly 
incorporated under the laws of the German 
Republic ? ”’ 


certain named 
(3) ‘‘ Was not” the German 


Appended to the _interro- 


gatories was a direction that defts. should 


PART IV. SECT. 8; SUB-SECT. 1. 


1732 = xiv. .']— The person 
examined must make full disclosure of 
informatiou which he has secured from 
others that has a bearing on tho issue ; 
& he must give his belief, if any, with 
reference to the matters in isaue; this 
belief may be founded on information 
which he has secured from others, but 
he must state what itis ; & he may also 
give his reasons’ therefor.—KIRK- 
PATRICK v. CANADIAN PACIFIC Ry. Co. 





(Sask.), [1926] 3 D. L. R. 542; [1926] 
2 W. W. QR. 861.—CAN. 
1748 ix. .J—Where a 








party is interrogated as to matters in 
ssue done by his agents or servants, or 
done or omitted in their presence in 
the course of their employment, he is 
bound to obtain the information they 
have, & does not. sufficiently answer 
by saying that he does not know & has 
no information on the subject.—DuN- 
LOP DRuG Drpot v. HartTr Boot & 
SHOE Co. (Man.), [1926] 2 W. W. Rh. 
92,.—CAN. 


1748 x. —— -/—A witness on 
his examination for discovery as an 
officer of a co. must not only answer 
as t> his individual knowledge, but 
must also inquire & get such informa- 
tion as he can from the other officers 
& servants of the co. who have personal 
knowledge of the facts.— GOODBUN v. 
MITCHELL, [1928] 3 D. L. R. 709 ; Nee 
aAN W. R. 594; 37 Man. L. R, 451.— 


1748 xi. A neh under 
examination for discovery bound to 
impart any information touching the 
matters in question which at the time 
discovery is sought he has either of his 
own knowledge or has actually received 
from third persons.—CULVER & CULVER 
v. LLOYDMINSTER TOWN, [1928] 2 
D.L. R.93; [1928] 1 W.W.R. 406; 22 
Sask. L. R. 314.—CAN. 











1748 -/—ROGERS vv. 
BELRY, ibe) 3 W. W. K. 584.—CAN. 


1748 xiil. By officer of company.) 
——JURSZSZYN VU. WEIDMAN BROS., LTD., 
{1934] 2 W. W. R. 153.—«CAN. 


1752 i. —— Agent having left 
employment.J—An officer of a corpn. 
who is being examined for discovery is 
not excused from the duty of informing 
himself of the facts by inquiry of an 
employee who pone them merely 
because the employee who has the 
desired information gained in the 
course of his employment has ceased 
to be such emp y the corpn. pre. 
vided suc employee is @ ab bie 








willing give the tore. 
ABEL ¥. “Coome, {1937] 1 W. W. R. 
705; 7F.L. J. (Can.) 19.—CAN. 
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answer them by their secretary to the best 
of his knowledge, information & belief. 
each of them the secretary answered simply : 
“I say that I do not know ’”’ :—Held: 


To 
the 


PART IV. SECT. 8, SUB-SECT. 38. 


1803 i. Officers acting as solicitor— 
Claim of professional privilege. }—Held : 
the fact that the chancellor of pltf. 
corpn. was @ member of the firm acting 
for the corpn. was nota reason for refus- 
ing to allow him to be examined: if he. 
had as solr. information which pltf 
corpn. had the privilege of preventing 
him from disclosing, the privUlege could 
be exercised when a question was put 
as to something which he had learned 
in his professional capacity.— TRINITY 
eas v. a va fe SOK: 2 


1806 1. Officer’s information acquired 
in course of employment—Whether 
answers amount to admissions by com- 
pany.J—Qu.: whether, when an offi 
of a co. has been examined for dis- 
coverv under rule 266 (3), answers of 
his which are qualified as being based 
on information acquired by him from 
the co.’s servants & other officers can 
be read against the co. as an admission. 
~—-ANWEILER v. G. T. P. > ey es Cet 
3D. L. R. 626; [1928] 2 . W. R 
514.—CAN. 

oi. Action against municipality. } 
—A police officer is an officer or ser- 
vant of the municipality for the pur: 
pose of discovery.—HOoOwEs v. 
COUVER CITy, [1934] 1 W. W. R. 800; 
48 B. C. R. 195.—CAN. 


qi. Equivalent to examination 
of corporation.|-—-Under the resent 
Alberta rules as to examination for 
discovery, there is no room for makin 
apy distinction between individua 
parties & corpn. parties, & the examina- 
tion of a corpn.’s officer, selected in 
accordance with r. 250, is the examina- 
tion of the corpn. —CAVEN vA CANADIAN 
PaciFio Ry. Co., [1924] 2 D. L. R. 
1112; [1924] 2 W. W. R. 200.-—CAN. 


sw. Action against trustee in bank- 
ruptcy of company.}—In an action 
against the trustee in bk ey of a co. 








thore is no right to exa an officer 
of the co.—MAY v. ROBER (No. 2) 
[1934] 1 W. W. R. 798; 48 B.C. 


411.—CAN. 


&z. Application to examine former 
officer after examination of led adek 
officer.}— HARRISON MILLA, LTD 
ABBOTSFORD LUMBER Co., LT. a | 1935] 
A a Wego ee 4 480; 49 B.C. R. 301.— 


88. .]}—On an application under 
Ord. 31, r. 1, for leave to examine for 
discovery, a past officer of a co., an 
officer of the co. having been examined 

reviously, the leave was ven.— 

ES BRISAY v. CANADIAN GOVERN- 
MENT MERCHANT MARINE, Lip. (1936) 
Seer oemere 51 B.C. R. 57.— 





answer was insufficient, inasmuch as other 
officers of defts. might in the course of their 
duties have acquired the requisite informa- 
tion; if they had, this would have been the 
information of the co., & it did not appear 
from the answer whether the secretary had 
made any inquiries to ascertain whether 
such information was available.—BANK oF 
RussiaN TRADE, LrpD. v. British Screen 
PRODUCTIONS, Lrp., [1930] 2 K. B. 90; 99 
L. J. K. B. 562; 143 L. T. 305; 74 Sol. Jo. 


337, C. A. 


PART Iv. SECT. 8, SUB-SECT. 4.—B. 


1813 xii. »-+—The provisions of 
Canuda Evidence Act, R. & C., 1906 
(c. 145), & Alberta Kvidence Act, 
R. 8. A.. 1922 (c. 87), that a witness 
shall not be excused from answering a 
question on the ground that the answer 
may tend to criminate him, do not 
apply to an examination for discovery, 
but his common law right to refuse to 
answer a question tending to criminate 
does apply ; & on discovery the person 
examined may on such greund refuse 
to answer the question whe ber he has 
committed  adultery.--HAnrison  v. 
Kino (No. 2), (1925] 3 D. 1. R. 395; 
[1925] 2 W. W. R. 407; 21 Alta. L. R. 
3813 reveg., [1925] 2 VD. L. R. 1111; 
[1925) 2 W. W. R. 276.—CAN. 

1818 xiii. .}——Under the English 
practice relating to interrogatories, 
deft. excused from answering 
questions that may tend to criminate 
him. Sect. 5 of British Columbia 
Evidence Act provides that no witness 
shall be excused from answering any 
question upon the ground that the 
answer to the question may tend to 
criminate him. On an application to 
compel deft. to answer interrogatories : 
—Hleld: a party being examined on 
interrogatories is not treated as a 
witness & is in the same position as a 
party being examined on interrogatories 
in England & is protected.—BLUM- 
BERGER v. SOLLOWAY MILLS & CO., 
LTp., [1931] 2 W. W. RR. 56; [1931] 
2D. L. R. 204; 44 B. C. R.41.—CAN, 

1813 xiv. -}—In an action for 
damages for negligence in driving a 
motor-car whereby a person was in- 
injured & died, interrogatories were 
administered to deft., the alleged 
driver of the car. The first interro- 
gatory asked whether deft. was the 
driver, & tho remaining interrogatorics 
related to acts of deft. or of deceasod. 
Deft. objected to answer on the ground 
that the answers might tend to in- 
criminate her. The accident took 
place on Dec. 17, 1930, & resulted in 
the death of deceased on Dec. 29, 1930. 
It was admitted that no inquest had 
been held, & deceased’s employers had 
paid his widow workman’s compensa- 
tion. It was also admitted that no 
criminal proceedings had been taken 
up to Oct. 20, 1931 :—Held: a ct. 
could not be clearly satisfied that all 
danger of crimina pro tings had 

assed, & the claim of privilege should 
© sustained; also, it was immaterial 
that the answers, being obtained under 
compulsion of an order of ct., could 
not be used in evidence against deft. 
in criminal proceedings, —SHERRING 











Vol. XVIII.—Discovery. Cases 1806a—1895. 


National 


1817. Add. Annotation : — Refd. 
Cavendish (1925), 42 T. L. R. 184. 

1855. Add. Annotation : — Refd. 

Provincial 
Wngland, [1924] 1 K. B. 461; Minter v. Priest, 
[1929) 1 K. B. 655. 

1856a. Communications between solicitors of oppo- 
site parties.;—See EvIDENCE, 
p. 415, No. 4252. 


1895. Add. Annotation :—Refd. British Thomson- 


Cavendisb v. 


Tournier _v. 
& Union Bank of 


Vol. XXIL, 


Houston Co. v. British Insulated & Helsby 
Cables, [1924] 2 Ch. 160. 


(J.H.)&Co. v. HINTON, {1932)S.A.S. RB. 


PART IV. SECT. 8, SUB-SECT. 4.—C. 


1847 i. Communication with legal 
adviser or agents—Contract of employ- 
ment or agency not established.\—he 
U.S.A. v. MAMMOTH O1L Co., [1925] 2 
D.L. R. 966; 560. L. R. 635; affy., 
(1925) 2 D.L. R. 66; 560. L. R. 307. 





t i. .}—While membors of the 
Executive Council of the Irish Free 
State, sued as corpn. sole, are Hable to 
the ordinary orders for discovery by 
way of interrogatories & discovery of 
documents, & to orders for better 
discovery on filing inadequate answers 
to interrogatories, a clatn to privilege 
made by thom on grounds of public 
interest is conclusive, & must be 
recognised as paramount. on the samo 
principle as that underlying the 
recognition of a similar claim by a 
British Minister under tho royal 
prerogative.-— LEEN v. PRESIDENT OF 
THE HxKcuUTIVE COUNCIL, ETc., [1926] 
I. R. 45t.-- UR. 


PART IV. SEC’. 3, SUB-SECT. 4.—D. 


st. Disclosure of same of person on 
whose behalf privilege climed.j—Privi- 
lege may be claimed wi.hout disclosing 
to the ct. the name of the client or 
person on whose behalf it is cluimed.-— 
lee U.S.A. v. MAMMOTH Ot Co., [1925] 
21.14. 2.966; 560. L. R. 635; affg., 
fi925}) 2D. LL. R66; 56 0. IL. RR. 
307.—CAN. 


PART IV. SECT. 9. 


1877 iv. Where the only 
question which appet. for an order for 
a re-examination for discovery wiehed 
to put was one which the party to he 
examined was entitled to refuse to 
answer, & his counsel stated that he 
would instruct him to refuse to answer 
it, the order was refused.-—HARKIBON 
vo. Kina (No. 2), (1925) 3 D. L. R395 | 
[1925)2 W. W. 2.407; 21 Alta, Lk. 
381.—CAN. 





of -SutNvon t. KING 
932] 1 W. W. RR. 156; 1 
45 B.C. K. 7.—CAN. 


1877 v. 
(No. 2), {1 
D.L. R. 700 5 


PART IV. SECT. 10. 


m i. Effect of, consent to use 
inadmissible evidence.}--The parties to 
av action cannot by consent make 
something evidence which fs not 
evidence; although in a proper Case 
they may be estopped from taking the 
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| objection. ‘Therefore they cannot by 


consent provide that the examination 
for discovery of employees muy be 
used at the trial as ovidence against 
their respective employers, where there 
fs no rule making thelr examinations 
available as evidence.—DENCH  v. 
ALBERTAN PUBLISHING Co., [1931] 2 
W. W. RR. 146; 3 D. L. R. 260; 26 
Alta. L. 12. 326.~--CAN, 

pi. —--- —----.]}-~A trial Judge should 
not use as evidence a portion of the 
oxamination for discovery not pus in 
at the trial.—-Gwin ev. STarRns (Sagk.), 


[1929] 3 W. W. R. 7043 [1930] 2 
D.L. R. 64; 24 8. L. R. 221.—CAN. 
p il. ----- --—-..]--Where on the trial 


of an action er issue pltf. bad put in 
certain parts of the examination of 
the opposite party, it is the duty of the 
judge, either er mero motu or at the 
roquest of counsel to “look at the 
whole of the oxaimination,’’ to sve if he 
could form the *f opinion that any other 
port of it is so counectod with the part 
oO bo used thet the lasv-moutloned 
part ought not to be used without 
such other part,”’ & in so deing the 
object, sought to be aceouplished by 
pele tu the criginal part must be 
eken into consideration as ono of the 
clements in the forming of that 
opinjon.—CANsRry o. Vestep Ks rates, 
Lrp., AN381 1 dd. R997: 43 BOC. RR. 
365.—CAN. 

sp. Discovery of one a Sali lea 
Use against co-defendant.}-—Testimony 
given on an oxainination for discovery 
of one deft. cannot, a5 @ general rule, 
be used on the trial as evidence against 
a co-deft.—-SYGNATOWICZ wv, SYGNA- 
Towrcg, (1922) 1 W. W. RR. 1323: 1 
ID. L. Wt. 758; $1 Man. L. RR. 42.—CAN, 


PART V. SECT. 1, SUB-SECT. 1. 


1898 i. Contempt of court—Anawer 
to =interroyaloriea.] —- HlaARWOOD & 
CooPER v, WILKINSON, [1929] 4 D.L. RR, 
734; 64 0. L. Re 392: revad., [1930] 
2). L. R. 199; 64 C. I. R. 658.— 


CAN. 
PART V. SECY. 2. 


a i. Service of co.y of appotnt 
ment on examinee's bgolicti.r.}}-STAF- 
FORD v. MACKKNZIE eerie (19209) 1 
D.L. Rh. 6053: 1 W. W. ih. 271.--CAN. 

sw. Conditions precedent to orter—- 
Decision that questions properly pul £ 
refusal to anmoer questions on further 
examination. }— HANKRON ©, GLEANER, 
Lip., (§9245) 3 D. L. IR. tKo.~- CAN, 

sz. E’fject of conciuding examinatton 
without adjournment.}--SOBKOW v. AN- 
Beno (1930) 2 W. W. R. 272, 368. 





Cases 2—145. 


43. 


46. 


63. 


71a. 


‘vy. Mitchell & Booker, [1924] 1 


ENGLISH AND Emprre Dicrest SUPPLEMENT. 


DISTRESS. 


Part |.—In General. 


2. 


Add. Annotation :—Distd. Bevir v. British Wagon Co. (1935), 80 L. Jo. 162. 


Part Il.—Distress for Rent. 


For the paragraph ‘‘ Defts. were partners in 
business ... for his quiet tenantship ’’ sub- 
stitute :—‘‘ Defts. were partners in business 
& one of them, in the name of the firm, 
signed a warrant of distress authorising a 
broker to levy off the goods of pltf. for rent 
due ‘to me.’ Pitf. held under a lease from 
the Board of Ordnance & defts. were sureties 
for pitf.:—Held: it was an illegal distress 
because the rent was not due to the partner 
authorising the distress but to the Board of 
_Ordnance.”’ 


Add. Annotations 
[1924] P. 140; 


Performin 


The Koursk, 
Right Soc. 
B. 762. 


Add. Annotation :—As to (..) Refd. Cohen v- 
Donegal Tweed Co. (1935), 79 Sol. Jo. 343. 


Add. Annotations :-—As to (1) Distd. Borman v. 
Griffith, [1930] 1 Ch. 498. Refd. Carrington 
Manufacturing Co. v. Saldin (1925), 133 L. T. 
432; Ariff v. Rai Jadunath Majumdar 
Bahadur (1931), 47 T. L. R. 238. 


No exclusive user. ]—Pltfs. had an agree- 
ment with certain manufacturers to have 
the goods purchased from them, stored at 
the manufacturers’ premises until such time 
as they might take delivery. The goods 
were not stored continuously in the same 
room, but the room was changed from time 
to time to suit the convenience of defts. 





128. 


Invoices were sent in respect of this storage 
from time to time & the word “rent” 
was used. ‘The second-named deft. was land- 
lord of these premises & authorised deft. 
co. to enter the premises & levy a distress 
upon all the goods thereon, including the 
goods belonging to pltfs. Pltfs. then served 
upon defts. the usual notice under Law of 
Distress Amendment Act, 1908 (c. 53), but 
defts. proceeded with the distress. Pltfs. 
then took out a summons under Law of 
Distress Amendment Act, 1908 (c. 53) 5s. 2, 
& defts. were ordered by the magistrate to 
return the goods to pltfs., which, under 
certain conditions pending the hearing of a 
case stated, they did. Pltfs. then brought 
this action for trespass & iflegal dis- 
tress claiming substantial damages :—Held : 
(1) upon the facts pltfs. had no exclusive use 
of any part of deft. co.’s premises & were not 
tenants or undertenants thereof; (2) the 
distress was Ulegal; (3) though no actual 
damage was proved pltfs. were entitled to 
substantial damages.—INTEROVEN STOVE Co., 
Lrp. v. HIBBARD & PAINTER & SHEPHERD, 
[1936] 1 All BE. R. 268. 


Add. Annotation :—Refd. Prout v. Hunter, 
[1924] 2 K. B. 736. 


145. Add. Annotation :—Refd. Consolidated Enter- 


tainments, Ltd. v. Taylor, [1937] 4 All E. R. 
432. 


PART II. SECT. 8, SUB-SECT. 2.—A, 

44 viii. ———-.J—When a new 
lease is substituted for an existing one, 
the right of distress for rent due under 
the prior lease is at an end. Pa ehh he 
vw. OLSEN (Alta.), [1927] 3 D. L. R. 
85; 027) 2 W. W. R. 85.—CAN. 

d i. ——— —-— Alleged lessors unable 
to enter into lease—Unincorporated 
body. }—CANADA eS News, LTop. 
we. THOMPSON, [1930] S. R. oe 3 
D.L. R. 833; haere i193) 2D. ee 
144; 1W.W.R.5 48 : 1B.C. R. 2 
revsg., [1928] 4 DL. 2’ 628 (1928) § 

35.—CAN 

e i. ——— Demise ‘gubstituted —Strict 
proof necessary.J—Where a distress is 
ustified on the ground that the dis- 
rainor substituted a demise for a 
former agreement of sale, this must 
be clearly proved.—KLLLAM v, MOLEOD, 
[1935] 38 D. L, R. 414; 9M. P. R. 465. 
—CAN. 





PART II. SECT. 3, SUB-SEOT. 5. 
m i. —-— Based on price of gasoline. ] 
—Pltf. leased an automobile service 
station from deft. oil co. at a rental of 
$200 per month payable in advance. 
A few days later it was that the 
rent should be paid by the addition 2 
a charge of two & a half cents 
gallon, payable on delivery, to he 
rice of the gasoline to be bought by 
e lessee from deft. The lease pro- 
vided that it should be at the pleasure 
of the leasor & determinable forthwith 


on the delivery of a written notice to 
the lessee. The original lease pro- 
vided that the first ev ment of rent 
should be on July 1, but pltf. went 
into occupation on June 16 & agreed 
to pay one-half of the previous venent 8 
rent for that month. On Aug. 
seizure was made under a warrant ot 
distress stated to be for one & a part 
mouth’s rent due on July 1, & pitt. 
being unable to pay the amount 
demanded, agreed deft.’s demand 
that he take a certain amount for his 
goods from a suggested new tenant 
who was then present. Out of this 
amount the alleged rent was paid & 
pltf. drove away. The written notice 
provided oe in the lease had not been 
tide to be Pah ob In an action for legal 
eviction :—Held: even if 
fhe. gai mentioned itn the warrant was 
ave for rent on Aug. 1, the distress 
as wrongful. The distress was ex- 
preseod to ue for rent due on July 1, 
ut under the arrangement varying 
the lease no er rent fell due & pay- 
able on any day & no sum was in fact 
due & payable on July 1, & since the 
rent for the part of June "had been all 
paid at the time of the seizure it was 
wrongful to include it in the distress.— 


DENYER v. BRITISH AMERICAN OIL Co. 
(Man.), (1929] 4 D. L. R. 1068; 2 
W. W..-R. 677.—CAN. 


PART II. SECT. 8, SUB-SECT. 8. 


sp. Debt Adjustment Acts—Seizure 
of grain without permit. }—Accused was 
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convicted on a charge that he ‘ did 
make a seizure from H., a resident 
farmer, & dispose of 334 bushels of 
wheat without having a permit from 
Debt Adjustment Board, contrary to 
sect, 27 of Debt Adjustment Act, 
1936 ’’ :—Held: the conviction was 
bad because, (a) wilfulness, which is of 
the essence of the offence, was not 
charged; (6) the charge was one for 
two offences, since both from the 
Jangu of the sects. involved & from 
the nature of the acts themselves a 
seizure & disposition are two offences.— 
eG Bay, (1937) 1 W. W. R. 482.— 


PART II. SECT. 4, SUB-SEOT. 7.— 
B. (a)i. , 

160 vii. -}+—-A mtgee. of land 
who under an attornment clause 
distrains for arrears of interest or 
principal due under his mtge. can make 
a valid distress only on the goods & 
chattels of the mtgor. or his assigns, & 
the word “ assigns ’’ does not include 
.& purchaser from the mtgor. under an 
* exeoutory contract of sale of papa lt 

u 





though such purchaser be ac ere 
ST LENMAN @. aaa} an; 
R. 146; 1 W. 


Sank. a R.171 .—CAN, 

160 viii. Distress Act, R. S. A» 
1922 (c. 97), 8. 6—Effect.}—Bank OF 
MONTREAL v. LYON (Alta.), [1927] 4 
D. L. R. 1012; (1927) 8 Ww. W. R. 
§20,—CAN. 





175. 
v. Boot, [1928] 2 K. B. 336. 


229. 
(1929), 167 L. T. Jo. 92. 


934. Add. Citation :—sub 


$19. 








160 Ix. -}—Default having been 
made in irrigation rates levied against 
land in the L. N. Irrigation District, 
proceedings were taken which resulted 
in the land becoming vested in the 
board of trustees for the digtrict. The 
land was subject to a mtge., containing 
an attornment clause, the mtge. having 
been given prior to the formation of 
the district. The board rented the 
land on the crop-payment pan & its 
tenant, having disposed of his share 
of the crop, the intgee. cuused the share 
reserved tc tho board to be seized for 
arrears of interest under its mtge. :— 
Held: the mtgee. was not entitled to 
distrain for interest on the goods of tho 
board, &, therefore, the board was 
entitled to said share of tie crop.— 
INCORPORATED SYNOD of HURON 
DiocksE v. LETHBRIDGE NORTHERN 
IRRIGATION DisTRicr TRUSTEES, [1930] 
2 Ww. W. R. §03; 4 D. L. R. 1035.—CAN, 

sa. Hffect of judgment on covenant for 
payment.J—The right to distrain for 
rent due under an attornment clause 
in a mtge. is not merged in a judgment 
on the covenant for payment in the 
nitge. even though the Judgment is for 
the whole of the principal & all tne 
interest then due.—COMMERCIAL LIFE 
ASSURANCE CO. OF CANADA 0. CADEN- 
HEAD, [1931] 3 W. W. R. 653.— CAN. 


PART II. SECT. 5, SUB-SECT. 1. 


qa (p. 303) i. Goods in which tenant 
has beneficial interest.)—Under Distress 
for Rent Act, 1888, a landlord, who has 
distrained for rent on goods, the pro- 
perty of another, in which his tenant 
1as a8 beneficial interest under agrec- 
ment to purchase at the time of dis- 
tress, is entitled to exercise his 
remedies against such goods, notwith- 
standing that at the time of making 
the declaration referred to in sect. 10 
such other person may have rightfully 
determined the tenant’s beneficial 
interest.—STALLEY wv. Haian, [1928] 
5S. A. S. R. 239.—AUS. 


sb. Goods sold after seizure for taxes 
& lefi in charge of city chamberlain. |— 
Held : Mable to seizure for rent due to 
the original landlord.—LANGTON  v. 
Bacon (1859), 17 U. O. R. 559.— CAN. 


PART II. SECT. 5, SUB-SECT. 3. 


261 ii. .+-The remedy of dis- 
tross is not available against the Crown, 
& the interest of the Crown cannot be 
affected by eed dietress made by the 
landiord.—-A.-G, FOR CANADA ». GoR- 
DON, [1925] 1 D. L. R. 654; 560.L.R. 
$8.—CAN, 


262 il. ——.}—Under a writ in 
the King’s name, issued out of the 
Superior Ct. of the province of Quebec, 
goods which are the property of His 
Majosty & in the possession of His 
Majesty’s officers cannot be seized & 
sold to satisfy a pecaniay claim of a 
subject. Under the English law, the 
rule is absolute that no proceeding 
having for its purpose the issue of any 
process against His Majesty himself 
or against any of His Majesty’s pro- 
perty is competent in any of His 
Majesty’s cta.; & there is nothing in 
he Quebec Act of 1774, in the two 
ordinances of 1777 establishing the cts. 
of Quebec & regulating the proceedings 
in those cta. or in the Civil Code or 
the Code of Civil Procedure, j 
an inference that there was any in- 
tention of in any way impairing such 











Add. Annotation :—Ae to (1) ‘Refd. Conquer 
Add. Annotation :—Refd. Smith v. Tsakyris 


nom. 
SNELLGAR, 2 Roll. Rep. 212. 
Add. Annotation :—Generally, Refd. Spyer v. 
Phillipson, [1931] 2 Ch. 183. 


Vol. XVII.— Distress. 


Cases 175—400. 


356. Add. Annotation :—As to (1) Refd. Swaffer 


v. Mulcahy, Hooker & Mulcahy, Smith v. 


HvupDSON vv. 


Mulchay, [1934] 1 K. B. 608. 


869. For existing citations read * (1886), 1M. & W. 
633; Tyr. & Gr. 1086; 2 Gale, 158; 6 L. J. Ex. 
34; 150 Is. R. 588.” 


400. For “No. 369, ante,”’ read * No. 251, ante.” 


immunity of the sovereign from pro- 
cessual coercion iu his own cts.—lQ. v. 
CENTRAL RAILWAY Signa Co., IN- 
CORP, & CANADIAN NATIONAL CHEMICAL 
WorkS, {1933]S.C. 2. 555:4 DL. 
737.—CAN. 


PART II. SECT. 5, SUB-SECT. 4.—B. 


bi. Dealer in second-hand goods. | 
—A dealer in second-hand goods is not. 
carrying on a public trade within the 
meaning of the rule under which things 
delivered to a person exercising a public 
trude to be carried, wrought, worked 
up or ianaged in the way of his trade 
or employment are exempt from dis- 
tress for rent owing by him. The fact 
that in the present instance the goods 
in question were consigned to the 
tenant for sale on a commission basis 
was held not to render them exempt.— 
—LAWRENCE vv. TURNER, [19384] 3 
W. W. RR. 353; 49 B.C. R. 99.—CAN., 


PART II. SECT. 5, SUB-SECT, 4.—C. 


285 ii. -.]-- L. was the tenant 
of doft., & carried on a public trade 
of salesman of motor supplies, & he 
also acted as agent of plitf. co., receiving 
goods manufactured by. pitf. for sale 
or return, subject to certain conditions, 
These goods were delivered under a 
memorandum, which on its face was a 
delivery uo, to L. as agent. <A con- 
Algnuiment account was kept showing 
the goods soid . ino stock. This was 
signed by L. ak condgnment agent, & 
giveu from time to thoo to pitt, L. 
ell into arrears with his rent, & 
secretly left the premisos. Deft. dis- 
trained on J..’8 property on the pre- 
mises, including goods which had been 
delivered by pltf. to L. on gale or 
return :-—Held > under tho memo- 
roundum the goods delivered to L, by 
pitf., & unsold, remained the property 
of plitf.; at the time of distress L. was 
tenant of deft. & had custody of pltf.’s 
goods upon the premises; the goods 
were exempt from pearl to distress, 
& deft. was ordered to deliver them to 
pltf.—PERDRIAU RURBER Co., Lp. v. 
SADERK, (1928) 8. lt. Q. 144.—AUS. 


PART II. SECT. 5, SUB-SECT, 4.---D. 


sd. Afarket-—Goods in.]-—-Where pltf. 
was not using premises as a tnarket, 
but simply as a shop in which to offer, 
in the ordinary way, goods purchased 
to bo sold for a profit:—Jleld: a 
claim for exemption, on the ground 
that the goods seized were in a public 
market for sale, falilod.—-BENT  v. 
McDouGALL (1881), 2 R. & G. 468; 
2C L. T. 262.—CAN. 


PART II. SECT. 5, SUB-SECT. 7. 

se. Application of English law.J— 
There is nothing In the couditions of 
life in, or climate of, Alberta which 
justifies the ct. in holding that the 
common law as tnterpreted in England 
in 1870, a8 to what goods of a tenant 
or members of his family are cxemnpt 
from distress for rent, is not ** applic- 
able,” within sect. 16 of Alberta Act, 
1905 (Dom.). Thereforo, the ct. can- 
not enlarge eich cxemptions so 4s to 
cover household goods & weartug ap parel 
which is in use from time to time but 
not ‘“‘in actual use,” i.e, not on the 
tenant’s back.—STorTr v. Rasy, [1934] 
3 W. W. R. 625.—CAN. : 


PART II. SECT. 5, SUB-SECT. 10. 
sf. Not grain removed & sold under 
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execution before claim for rent made.j— 
DOUGLAS 0%. CARRINGTON (1914), 29 
W.L. R.903>7 W. WW. R. 50: 7 Sask. 
I, R. 80; 20D. L. R. 919.— CAN. 


PART II. SECT. 5, SUB-SECT. 11. 

893 i. Not privileged.|}—UknDrERs0N 
& HENDERSON v. MCGUGAN, THOMPSON 
& BENNINGTON, LTD. : PATERSON v, 
McGuaan, {1933]3 W.W. —R. 230.—-CAN. 

393 ii, — —.]-—Qoods otherwise sub- 
ject to distress under an attornmant 
clause are net rendored exempt from 
distraint by the fact that they belong 
to a stranger to the agreemont.—- 
HENDERSON & TEEN DIERSON vo. McCuU- 
GAN, THOMPSON & BENNINGTON, T/tp., 
PATERSON oY MOGUGAN, [1933] 3 
W. W. RR. 230.-- CAN, 

h i, --—- ---—.)—BLOEMIonTHIN 
MUNICIPALITY ov. JACKSONN, LTD., 
[1929] App, Ph. #866.---S. AR. 

gq i, —- > Good assigned. |-—-FARR Vv. 
ANNABLE, [Tie] 2D. LL. R. 1275 58 
O. L. RR. 387.--- CAN, 


q il. - Liability of goods 
agsigned while axsignor tenant of dia- 
trevinor, }--- One t.. some years prior to 
becoming the tenunt of applts., had 
given resp. aochattel mtee. on her 
household goods & framicure. During 
the tenancy, appits, inade a distress 
for overdue rent X& feized the goods 
found on the premises, esp claimed 
the goods under the ehattel mteo. 
& asserted that they were exempt from 
applts.” distress for vent. An iiter- 
pleader issue hefweeu the parties wae 
directed to be tried :--/Zeld > the gooda 
& chatteis covered by the mtge. were 
subject to apotts.’ distress fer rent.- - 
SroTr vo. PHeENisaen, [b9B5) S.C. TR. 
408; 3D. R700: 5 WL. a. (Can.) 
115..—CAN. 


ri. —— -——= J——The goods of 
awstranger nol a party ner a privy to 
the estoppel created by an attornment 
of tenancy to a person having no 
reversion aro not dilable to distress 
although found upon the premises the 
subject of the attornment.-—PARTRIDGK 
vo. Mcrnrosi & Sons, Lp. (1954), 49 
C. 1a. RR. 453,---AUS. 


da Aa os ee aoe Ada 





PART II. SECT. 5, SUB-SECT. 12.—A. 


405i. Gfeneral rule -- Cooda nol 
privileged.J—When a leseee sublets 

remises to a sub-lossee, the vead land- 
ene may distrain upon the woods of 
the sub-lessee for all the rent owing by 
the lessee.—-/'e CHAMBERLAIN & PrEtk- 
LESS BUMPER & ACCESBORINS, L'r., 
[1924] 4 D. L. RR. 208.—-CAN. 


PART II. SECT. We 7 ceapeaaenaes 12.-—B. 
&) il. 


414 if. -——— --—-—.)--HENDERSON & 
HENDERSON ©. McGugan, THOMPSON 
& BENNINGTON, LTD.; PATERSON Uv. 
MCGUGAN: (1933) 3 W. W. RK. 230.-— 

AN. 


414 iil. —-—-,.J~-In order to be 
entitled to the protection afforded by 
Distresa Act, B. S. 6. C., 1924, to 
boardors & lodgers the person alleging 
that be is a boarder or ludger must 
rove an arrangement between him & 
ho tenant which is deflnite as to the 
amount payable by hin & as to the 
time & manner of payment.—HENDEER- 
BON & HENDERSON v. MCGUGAN, 
THOMPBON & BENNINGTON, LTD., 
PATERSON ov. MoGuaan, [1933] 3 
W. W. K. 230.—OAN. 





Cases 42la— 428a. 


421a. —— 


423. 


424, 


424a. 


Agreement with one of two joint 
tenants.}—Premises were demised to two 
persons jointly: one of them hired from 
applts. a piano under a hire-purchase agree- 
ment :—Held: the piano was liable to distress 
for arrears of rent of the premises under Law 
of Distress Amendment Act, 1908 (c. 53), 
s. 4 (1), although the other of the joint 
tenants had not been a party to the hire- 
purchase agreement.—GAMAGE (A. W.), Lp. 
v. PAYNE (1925), 1384 L. T. 222; 90 J. P.14;3 
42 T. L. R. 138, D.C. 


Add. Annotations :—Distd. Smart Bros., Ltd. 
v. Holt, [1929] 2 K. B. 303. Consd. Drages, 
Ltd. v. Owen (1935), 154 L. T. 12. Refd. 
Druce & Co. v. Beaumont Property Trust, 
Ltd., [1935] 2 K. B. 257. 


Add. Annotations :-——-Distd. Smart Bros., Ltd. 
v. Holt, [1929] 2 K. B. 308. Consd. Drages, 
Ltd. v. Owen (1935), 154 L. T. 12. Refd. 
Times Furnishing Co. v. Hutchings, [1938] 
1K. B. 775. 

.]—The tenant of a dwelling-house 
hired goods from pltfs. under a hire-purchase 
agreement, by which he agreed to pay 











’ punctually the instalments & also the rent 


of the premises on which the goods might be. 
By a clause of the agreement, in case of any 
breach, the owners might, by written notice, 
forthwith determine the ayreement, & there- 
upon neither party thereafter should have any 
rights under it. The instalments being in 
arrear, pitf. served on the hirer a notice 
terminating the agreement, & claiming a 
return of the goods. A distress was sub- 
sequently levied on behalf of the landlord, 
& the goods the subject of the hire-purchase 
agreement were seized. In an action by the 
owners for illegal distress, the county ct. 
judge gave judgment for pltfs.:—Held: as 
soon as the notice terminating the agreement 
was given the right of the hirer to possession 
of the goods was at an end, & neither party to 
the agreement had any rights underit. When 
the distress was levied there was therefore no 
hire-purchase agreement in force relating to 
the goods, & they were not at that time ‘“‘ com- 
prised in any hire-purchase agreement” 
within Jiaw of Distress Amendment. Act, 
1908 (c. 53), 8. 4, & the distress was illegal.— 
SMART Bros., Lrp. v. Hout, [1929] 2 K. B. 
303; 98 L. J. K. B. 5382; 141 L. T. 268; 
45 T. L. R. 504; 35 Com. Cas. 53. 


Annotations :—-Consd. Drages, Ltd. v. Owen (1935), 154 


L. T. 


12. Refd. Druce & Co. v. Beaumont Property 


Trust, Ltd., [1935] 2 K. B. 257; Times Furnishing Co. v. 
Hutchings, [1938] 1 K. B. 773. 


424b. ———_ -—— Provision also for automatic 


determination.|—By a clause in a _hire- 
purchase agreement made between plitfs. & 
a hirer it was provided that ‘‘ this agreement, 
& the co.’s consent to the hirer’s possession 
of the furniture comprised therein, shall 
automatically determine & come to an 
end .. . ifany landlord of the hirer threatens 
or takes any step to levy a distress for rent 
upon the furniture of or in possession of the 
hirer. ...’’ During the continuance of the 
agreement the hirer was in arrear with his 
rent, his landlord signed a distress warrant, 
& a distress was levied, some goods which 
were the property of pltfs. & were in the 
possession of the hirer under the _hire- 
purchase agreement being seized. Pitfs. 
served on the bailiff a declaration pursuant 


7) 


424c. 


428. 


428a. 
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to Law of Distress Amendment Act, 1908 
(c. 63), 8s. 1, that the goods were their 
property; but the goods were sold. In 
an action brought by pltfs. against the land- 
lord & the bailiff for illegal distress :—Held : 
the effect of the clause in the agreement was 
that when the landlord signed the distress 
warrant & so took a ‘‘ step to levy a distress 
for rent’? the agreement automatically 
determined & the goods were no longer 
‘* comprised in any hire-purchase agreement ”’ 
within sect. 4 (1) of the Act of 1908 so as to 
exclude the operation of sects. 1 & 2 of that 
Act, under which pltfs. brought the action, 
but that at the time of the distress the goods 
were ‘‘in the possession, order, or disposi- 
tion”? of the hirer ‘“‘ by the consent & per- 
mission of the true owner in such circum- 
stances that’’ the hirer was ‘‘ the reputed 
owner thereof’’ within sect. 4 (1), since, in 
the absence of any steps by pltfs. to indicate 
their intention to withdraw their consent 
& to assert their right to the goods which had 
been left in the possession, order, or disposi- 
tion of the hirer, the clause in the agreement 
did not operate automatically to determine 
the consent of pltfs., & defts. were, therefore, 
entitled to succeed.—TIMES FURNISHING 
Co., Lrp. v. Hutrcuinas, [1938] 1 K. B. 775 ; 
[1938] 1 All FE. BR. 422; 107 L. J. K. B. 
432; 158 L. T. 335; 654 T. L. R. 390; 82 
Sol. Jo. 315. : 

When notice operative—From time of 
posting.J|—A hire-purchase agreement con- 
tained a clause entitling the owners of the 
goods hired to terminate the agreement in 
certain events, which had happened ‘ by 
written notice sent by post (or otherwise) 
to, or left at, the hirer’s last known address ”’ 
& providing that ‘‘ thereupon the hirer shall 
no longer be in possession of the goods with 
the owners’ consent ”’ :—Held: a notice sent 
by post pursuant to that clause operated to 
terminate the agreement from the moment 
when it was put in the post for delivery to the 
addressee, & therefore from that moment the 
goods were no longer comprised in a hire- 
purchase agreement within Law of Distress 
Amendment Act, 1908 (c. 53), s. 4 (1), & 
could not be distrained on by the hirer’s 
landlord for arrears of rent.—DRAGES, LTD. 
v. OWEN (1935), 154 L. T. 12; 52 T. L. R. 
108; 80 Sol. Jo. 55. 


Add. Annotation :—As to (3) Refd. Druce & 
Co. v. Beaumont Property Trust, Ltd., ([1935] 
2K. B. 257. 


-+By Law of Distress Amendment 
Act, 1908 (c. 53), s. 1 (c), if a superior landlord 
levies a distress on the goods of any person 
not being a tenant of the premises & not 
having any beneficial interest in any tenancy 
of the premises, such person may serve the 
superior landlord with a declaration in writing 
setting forth that the immediate tenant ‘‘ has 
no right of property or beneficial interest in 
the.... goods... so distrained ... upon, 
& that such ... goods... are the pro- 
perty or in the lawful possession of such... . 
person aforesaid, & are not goods... to 
which this Act is expressed not to apply ”’ :— 
Held: omission to state that the goods were 
not goods to which the Act was expressed not 
to apply is a fatal defect in a declaration.— 
Drouce & Co., Lrp. v. BEAUMONT PROPERTY 
Trust, Lrv., (19385) 2 K. B. 257; 104 L. J. 








K. B. 465; 153 L. T. 183; 517. L. R. 444; 


79 Sol. Jo. 435. 
430. 


K. B. 257. 
451. 


460. 
(1931}] 1 K. B. 148. 


475. 


482. 
509. 
517. 


523. 
Moore, [1924] A. C. 53. 


524. 


531. Add. Annotation :. -Refd. 


532. 


538. 


[1937] 1 K. B. 534. 
581. 


583. 


PART Il. SECT. 5, SUB-SECT. 13. 


sj. Conditional Sales Act—JI ntcrest of 
seller under conditional sale.J—A land- 
lord is not entitled to distrain on the 
interest of a seller in goods bought by 
the tenant under a conditional sale 
agreement, even though the above Act 
has not been complied with.-~BreLi & 
SCHIEREL v. JACOBSON & WHEITZER, 
[1925] 2 D. . R. 3933 (1925) lb W. W. 
ht. 913.—CAN, 


PART Il. SECT. 6, SUB-SECT. 1. 
440 iv. ———.]-—-ALRERT t. STOREY, 
[1925] 4 D. L. R. 374.—CAN. 


440 v. -}+~—The attornment clause 
in question herein, which was contained 
in an agreement for the sale of land, 
held not to be affected by the accelera- 
tion clause in said agreement; &, 
therefore, since there was no rent due 
under the attornment clause at the 
time the distress, with respect to which 
thia action was brought, was made, the 
distress was bad & the purchaser 
entitled to damages therefor.— BURRELL 
v. Watt & HARKDINGE, (1928] 3. D. L. R. 
005 ; [1928] 2 W. W. lt. 482.—CAN. 


PART II. SECT. 6, SUB-SECT. 4. 


: sk. Covenant to summer-fallow— 
orfeiture clause on execution.)—A 
ease of farm lands on the crop-pay- 
ant plan also provided by a clause 
: owing the habendum that the lIessec 
oe pay yearly a ccrtain sum per 
“re for each acre of the portion agreed 
o sve summer-fallowed which should 
sh be summer-fallowed, & a further 
rs ct per acre at the expiration of the 
My m al every acre not left ploughed as 
tae - A forfeiture clause provided 
of ti, n the event (inter alia) of the goods 
ee @ lessee being taken in execution 
oun writ of execution being issued 
astra them, the then current year’s 
& should cdiately become due 
dicts able & the term should imme- 
aan qi become forfeited & void. On 

OUlon, in an action for wrongful 





Add. Annotation :—Consd. Druce & Co. vy. 
Beaumont Property Trust, Ltd., [1935] 2 


Add. Annotation :—Consd. Re Winterbottom 
(Leeds), Ltd., [1937] 2 All EF. R. 232. 


Add. Annotation :—Refd. Oakley v. Lyster, 


Add. Annotation :—Refd. Barratt v. Richard- 
son & Cresswell, [1930] 1 K. B. 686. 

Add. Annotation :—Refd. Cohen v. Donegal 
Tweed Co. (1935),-79 Sol. Jo. 592. 

Add. Annotation :—As to (3) Refd. Re Winter- 
bottom (Leeds), Ltd., [1937] 2 All If. R. 232. 
Add. Annotation :—Refd. Barratt v. Richard- 
son & Cresswell, [1930] 1 K. B. 686. 

Add. Annotation : — Consd. 


Add. Annotation :—Refd. Tredegar Viscount 
v. Harwood, [1929' A. C. 72. 

faton v. Donegal 
Tweed Co. (1935), 79 Sol. Jo. 342. 

Add. Annotation :—As to (2) Refd. Eaton v. 
Donegal Tweed Co. (1935), 79 Sol. Jo. 342. 
Add. Annotation :—As to (2) Refd. Brooks 
Wharf & Bull Wharf, Ltd. v. Goodman Bros., 


Add. Annotation :—Refd. Allen v. 
Bank of Canada (1925), 41 T. L. R. 625. 


Add. Annotation :—As to (1) Refd. Ailen v. 
Royal Bank of Canada (1925), 41 Ten. 6. S58, 


Vol. XVIII.—Distress. Cases 428a—781. 


599. Add. Annotation :—Apld. Lavell & Co. »v. 


O’Leary, [1933] 2 K. B. 200. 


600. Add. Annotation :—Generally, Refd. Lavell 
& Co. v. O'Leary, [1933] 2 K. B. 200. 


601. Add. Annotation :—Consd. Lavell & Co. v. 


654a. 
son.] 








686. 


Drughorn =v. 








O'Leary, [1933] 2 K. B. 200. 


628. Add. Annotation :—Refd. Barratt v. Richard- 
son & Cresswell, [1930] 1 K. B. 686. 


Distress by landlord in per- 


There is nothing in the above Act 

to prevent an uncertificated landlord from 

distraining in person,—JACKSON v. BENNAN 

(1893), 37 Sol. Jo. 282. 

Add. Annotation : — Refd. 

Squarey v. Spicer, Withers & Co. v. Spicer, 

[1935] 1 K. B. 412. 

714a. Removal of goods at tenant’s request— 
Estoppel.J—Upon a distraint being made 
upon such @ sewing machine, & a man being 


Rawlence & 


put in possession, a letter was written to 


the landlord : 
remove the sewing machine & other goods 
-you have distrained on my premises ”’ :-— 
Held: this did not estop resp. from raising 
the question whether the machine could be 
distrained upon at all.--MaAsTers v. FRASER 
(1901), 85 L. T. O11; 
T. L. R. 31. 


723. Add. Annotation :—Expid. Davies v. Proporty 


“IT hereby request you to 


bd J. PP. 100; 18 


& Reversionary Investments Corpn., Ltd., 


Royal 


oreo = 


distress, to contiune au vnjunction until 
trial:—Held: assnusing but without 
deciding that the ciause following the 
habendum was part thereo?, tho for- 
feiture clause could uot be applied so 
ar to render immediately payable tho 
amount agreed on as payable for 
failure to sunumer-fallow ; such amount 
did not fall due until the day after the 
latest day the lessee had to do the 
work, &, since that period had not 
expired when the lessor distrained with 
respect to said amount, the distress 
wus semble iNegal.—- GARROW v. BAIRD, 
{19BbEJ i W.W. RR. 1203 39 Man. LR. 
367.—CAN. 


PART II. SECT. 8, SUB-SECT. 5. 

456 iii. .—A distress for 
rent, when made at night, is invalid 
oven as against a third party, when the 
tenant has not waived the objection.— 
RoacH v. Lapras, (1926! 1 D0. GL. R. 
391: (1926) 1 W. W. R. 74; 20 Sask. 
L. R. 246.—- CAN, 

461i. Waiver of irregularity by tenant 
-—Wheher distress valid as ayainst third 

arty.}— ROACH v. LAPPan, [1926] 1 
D. L. R. 389i; (1926) 1 W. W. R. 74; 
20 Sask. L. R. 246.——-CAN. 


PART II. SECT. 6, SUB-SEC’. 6.~—B. 

482 ii. .-+-—-8 Anne, 6. 7, which 
continues the right to distrain for six 
months after the expiration of the verm 
if the landlord’s title & the possession 
of the tenant continue, is inapplicable 
where the term has been put an end to 
by a forfefture. The question whetber 
a tenant’s term bas been ended does 
not depend upon the fact of possession 
but upon the continued existence of his 
right to possession. The taking oy a 
vendor of an order for specific per- 
formance of the agreement for sale & 
for a writ of possession is inconsistent 
with the continuance of the relation- 
ship of landlord & tenant created by 
the agreement between him & the 
purchaser; & a distress made after 


27 











_ [1929] 2 K. B. 222. 
731. Add. Citation :—after “ Fix. Ch.” add ; 
S. C. sub nom. LEYLAND v, TANCRED (1850), 
16 Q. 13. 664.” 
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the issue of the writ of possession ts 
wrongfully  imade. —-- SWENBON © v. 
MOILMOYLE, [1280] 2 W. W. TR. 382; 
3D. L. RR. 950.-—CAN, 


PART ti. SECT. 7. 

496 1. General rule—-Land out of which 
rent tssues.j--Tho distress was void 
ah inttio on the ground that it was not 
made on the premises in respect, to 
which the rent was claimed.---- BURKELL 
®o Wart & HaArorsar, (1928) 3 DD. LL. ht. 
505; [1928] 2 W. W. 1. 482.--CAN. 


PART Il. SECT. 8, SUB-SECT. 1. 

gi. Not limited to one year’s rent.)-— 
The contention that ow distress cannot 
be made foi: more than one year’s 
rent cannot be upheld.- COMMERCIAL 
LIFK ASSURANCE Co, oF CANADA 90, 
CADENHEAD, [1931] 3 W. Wk. 653.— 
CAN. . 


PART II. SECT. 9, SUB-f2CT. 3. 

566 iii. ——-.J—Where there was a 
crop payment Icase, & prior to the 
lease there was a nitwe. over the 
property & the mtgees. had exercised 
their right to take possession :—-lleld + 
the lessor had no right to distrain.—R. 
v. SULLIVAN, [1924] 2D. L. R. 4293 42 
Can, Crim. Cas. 44.—-CAN. 


PART II. SECT. 9, SUB-SECT. 6.—A. 
584 i. Necessity for tender—Condition 
precedent to replevin.|—Where a dis- 
tress for rent is legally justified the 
tenant in order to render tho cun- 
tinuance of the distress wrongful & 
to bave tho right to replevin muat 
tender the proper amount due the 
landlord before he replevies.—STANI- 
LOFF v. LARSON, [1036] 2 W. W. BR. 
177; 63. L. J. (Can.) 38.—CAN. 


PART II. SECT. 9, SUB-SECT. 7. 

a i. ——— Chattel mortgage given to 
landlord .1—EBAW v. ANTONIADES, 
{1937} 3 W. W. R. $53; 7 F. L. J 
(Can.) 14%.—OAN. : 


Cases 7382—934, 
732. 


137a. 


738. 


739. 


748. 


755. 
172. 


796. 


802a. 


Add. Annotation ;—Aa to (1) Folld. Davies v. 
iene. & Neversionary Investments Corpn., 
[1929] 2 K. B. 222. 


—(1) A notice of distress which 








specifically “iets out each article that has been 


distrained, or which, while not specifically 
setting them out, is to be interpreted as mean- 
ing that all the goods on the premises have 
been distrained, is good. 

(2) A notice which, after setting out certain 
specified articles, continued ““& all other 
goods upon the premises (unless specially 
exempt) sufficient to satisfy the amount 
of this distress ’’ :—-Held: bad.—DaAvliEs v. 
Provertry & REVERSIONARY INVESTMENTS 
Conpn., [1929] 2 K. B. 222; 98 L. J. K. B. 
515; 1411. T. 256; 933.P.167; 45 T.L. R. 
434; 73 Sol. Jo. 252; 27 L. G. R. 500, D. C, 


Add. Annotation :—As to (2) Refd. Davies v. 
Property & Reversionary Investments Corpn., 
[1929] 2 K. B. 222. 


Add. Annotation :—As to (8) Refd. Davies v. 
Property & Reversionary Investments Corpn. - 
{[1929] 2 K. B. 222. 


Add. Annotation :—Apld. Lavell & Co. »v. 
O'Leary, [1933] 2 K. B. 200. 


Add. Annotation :—Refd. Lavell & Co. v. 
O’ Leary, [1933] 2 K. B. 200. 

Add. Annotation :-—-As to (2) Refd. Bushell v. 
Timson, [1934] 2 K. B. 79 


Add. Annotation :—Generally, Refd. Re Kast- 
cheap Alimentary Products, Ltd., [1936] 3 
All i. BR. 276. 


Relationship of landlord é& tenant must 
exist.|—By an agreement made in 1934 & 
expressed to be between the 8. Ry. Co. & 
“'TC.B. & M.G. trading as I.A.P., Ltd.” 
thereinafter called ‘‘ the tenants,” certain 
premises were let to “the tenants,” & it 
was provided (inter alia), that ‘‘ the tenants 
hereby Jointly & severally agree to pay the 
rent,” ete. In the destimonium clause ‘ the 
tenants respectively set their hands, etc.’’ 

In 1036 judgment) was obtained against 
H.A.P., Ltd., a writ of fiert facias issued 
against certain goods of E.A.P., Ltd., at the 
aloveduentioned premises, & the sheriff’s 
officer took possession of the goods. ‘The 
sheriff received notice from the 8. Ry. Co. 
that a certain sum was due to them for rent 


808. 


851. 


897. 
9238. 


931. 
932. 


934. 
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sent a cheque for that amount to the sheriff. 
E.A.P., Ltd., then went into voluntary 
liquidation & on the same day the S. Ry. 
Co. applied to T.O.B. & M.G. for the rent due. 
The liquidators of E.A.P., Ltd., wrote to the 
sheriff, undertaking to reimburse the sheriff 
in respect of the rent if he should be found 
entitled to it, & the sheriff thereupon de- 
livered to the liquidators the goods which 
had been taken in execution. The execution 
creditors took out a summons, asking for 
an order that the liquidators should repay to 
the execution creditors or to the sheriff on 
their behalf the sum paid by the execution 
creditors to the sheriff for the rent due to the 
S. Ry. Co. The execution creditors based 
their claim on the Landlord & Tenant Act, 
1709 (c. 18), s. 1. The liquidators contended 
that the relationship of landlord & tenant did 
not exist between the S. Ry. Co. & E.A.P., 
Ltd., & that in the absence of such relation- 
ship, the Act of 1709 did not apply :—Held : 
(1) the relationship of landlord & tenant 
must exist between the person claiming 
the rent & the execution debtor to make 
the Landlord & Tenant Act, 1709 (c. 18), 
applicable. Upon a proper construction of 
the lease of 1934, the tenants were T.C.B. 
& M.G. & not E. AP., Ltd. The Act of 1709 
did not therefore apply, & the execution 
creditors were not entitled to the order asked 
for.—Re EASTCHEAP ALIMENTARY: PRODUCTS, 


Lrp., [1936] 3 All E. R. 276; 155 L. T. 521 ; 
80 Sol. Jo. 932. 
Add. Annotation :—Consd. fe TEastcheap 


emia Products, Ltd., [1936] 3 All EB. R. 
76. 

Add. Annotation :—As to (1) Consd. Re East- 
cheap Alimentary Products, Ltd., [1936] 3 
All KE. R. 276. 

Add. Annotation :—Refd. 
[1932] 2 Ch. 98, n. 

Add. Annotations :—Distd. Blaustein v. Maltz, 
Mitchell & Co., [1937] 2 K. B. 142. Refd. 
Karflex, Ltd. v. Poole, [1923] 2 K. B. 251. 
Add. Annotation :—-Refd. Day v. Davies, 
(1038) 2 K. B. 74 

Add. Annotation :—As to (1) Consd. Queen 
Anne’s Bounty v. Thorne, [1934] 1 ‘XK. B. 
297. 

Add. Annotation :—Consd. 


Ellis v. Noakes, 


Day v. Davies. 








of the premises. The execution creditors [1938] 2 K. B. 74 
PART II. SECT. eT SUB-SECT. 1.— PART II. SECT. 18, SUB-SECT. 1. k il. -}-The landlord eae 
B. (b). sv. Orderly Payment of Debts Act, | distress cannot, at the auction sale of 


75621. Expulsion from  premises— 
Not permissible.J—-A landlord distrain- 
ing is not entitled to lock up the whole 


1932—Whether applicable 
da under distress.|—A right of dis- 
tress is not a security within the Act. 


the chattels distrained upon for rent, 
buy in so as to acquire a good title, 
&, consequently, the chattels remain 


to. landlord 


of the demised premiscs so a8 to exclude | —BERMAOK v. BLANK, [1932) 3 | the property of the tenant & liable to 
the tenant ‘ihetefioni: —Buack v. | W. W. R. 507; [1988] 1 D. L. R. 187; | seizure by the execution creditor of 
STEBNICKT, [1930] 4 D. L. R. 715; 2 | 40 Man. L. R. 601.—OAN. the tenant.—HONE v. a ORPE & 
Ww. RK. 656; 39 Man. L. R. 123: EDILson, [1982] N. Z L. R. 1101.— 
iN 11930)2 D.L. R.675:1W.W.R. PART Il. SECT. 18, SUB-SECT. 2. N.Z. ‘ 

43 —CA N. 880 {. Bar to action for rent—Goods 


PART If. SECT. 12, SUB-SECT, 8.—-A. 
779 
MINGS (1892), 8 Man. L. R. 406. —CAN, 


PART II. SECT. 12, SUB-SECT. 3.— 


tneuficient to satisfy rent. 


iv. ——~~.} MACDONALD vo. CUM 
ie to satis 


« (6). : 


ence of a distroas is, until the sale on 

answer to an action for rent, 

of whether the distress be sutelont or or 

the amount for which the 
levy is made.—FawrLi vw. ANDREW, 

ee 2 W. W. R. 400; 

10 Sask. L. R. 162. —C 


$4 D. L. R. 
AN. 


cue II. SECT. 18, SUB-SECT. 10. 


sl. On goods sold under conditional 

ages cts wife to ee oe "es sale 
é€ pretence. WwW v. 

(B. C.). ¢ pretence LT RAR W. R. 270.—- CAN. 


PART II. SECT. 13, SUB-SECT. 11. 
an. Taxes unpaid —Sale valid as 


The exist- 


833i. Effect of—Property seised under between landlord & tenant.}—MATHE- 
4 obtors Act.}—Property PART II. SECT. 18, SUB-SECT. 7. BON 0. CALKIN (1931), 3 M. P. R, 9.— 
acized upon a warrant issued under the k i, ——.}-In' the absence of an | CAN. 
above Act is not Hable to the landlord | agreement with all parties interested, PART II. SECT. 14. 
for ® year’s rent, though notice of hia | a landlord cannot be the purchaser at bit. -— osts of Distress Act, 
claim is given to the sheriff before the | a sale uhder a distress for rent. HART R. S. O., 1927—Agreement between 
delivery of the property to the trustees. | v. Yarwoop, oe 2 W. R. 74; | finance company & batlif—No offence 
SYANTON tv. JOHNSTON (1858), 4 All. | 4 D. L. R. 169; B. OC. ‘i 331.— by een AUP R. @. eal (1931), 
54.—CAN. CAN. 55 Can C. 190. 


28 


934a. ———- -——— Agreement between bailiff & 


944, 


951 e 





PART II. SECT. 17, SUB-SECT. 1.—C. 


t i. I 
tenancy.J—Held: the 


tenant.}—D., a bailiff, having distrained on 
the goods & chattels of pltf. for arrears of 
rent due in respect of cortain premises, pltf. 
on the same day that he had received notice 
of the distraint, entered into a written agree- 
ment with D. that D., in consideration of his 
not leaving a man in possession, should 
have ‘‘ walking possession,’’? & that piltf. 
would pay all costs. D. did not go into real 
possession but visited the premises for a few 
minutes on each of five days & charged the 
pitf. 6s. on each of the days. On the last 
day on which D. came, pltf. paid him a total 
sum which included £1 6s. for possession fees. 
On an application being made to the registrar 
of the county ct. by pltf. for the return of 
the sum so paid to D. for possession fees, 
judgment was given in his favour. The 
county ct. Judge on an appeal by J]. having 
dismissed his appeal, D. now appealed to the 
Ct. of Appeal. The particular question 
before the ct. was whether D. was entitled 
to charge what he did in view of the fact that 
he only had ‘ w:.lking possession ’’ under the 
special agreement :—Held: D. was only 
entitled to charge the amount specified in 
& authorised by the Distress for Rent Rules, 
1920, Appendix II., Scale IL. (2), & that the 
fees so authorised could only be charged by a 
man actually in possession. No charges 
could be made otherwise than those provided 
by the Sched. D. never was actually in 
possession & therefore had no power to 
charge, the prohibition under the Rules 
being absolute. The special agrecinent to 
pay a charge for walking possession could 
not be relied on to take the case out of tie 
statutory rules, since, the prohibition under 
the statutory rules being absolute, it} coula 
not be waived by the parties or be the subject 
of a valid contract. Such an agreement 
could not be enforced & the appeal must be 
dismissed.— Day v. DAvins, [1988] 2 K. B. 
74; [1938] 1 All EF. R. 686; 158 L. T. 306 ; 
54°T. L. R. 488; 82 Sol. Jo. 256, C. A. 


Add. Annotation :—Consd. Rawlence & 
Squarey v. Spicer, Withers & Co. v. Spicer, 
(1935) 1 K. B. 412. 


Add. Annotation :—Apld. 





Rawlence & 


must be during 
rights of the 


—— emova 
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Squarey v. Spicer, Withers & Co. v. Spicer, 
[1935] 1 K. B. 412. 


952. Add. Annotation :—Refd. Rawlence & 
ey v. Spicer, Withers & Co. v. Spicer, 
[1935] 1 K. B. 412. 

953. Add. Annotation :—Refd. Rawlence & 


955. 


956. 


Squarey v. Spicer, Withers & Co. v. Spicer, 


[1935] 1 K. B. 412 
Add. Annotation 
Squarey v. Spicer, 
[1935] 1 K. B. 412. 
Add. Annotations :—As to (1) Consd. Swaffer 
v. Mulcahy, Hooker & Mulcahy, Smith v. 
Mulcahy, [1984] 1 Is. B. 608. As to (2) 
Apld. Rawlence & Squarey v. Spicer, Withers 
& Co. v. Spicer, [1935] lt Kk. BB. 412. 
Generally, Refd. Queen Anne’s Bounty v. 
Thorne, [1934] 2 Kk. B. 175. 


:—Refd. 
Withers 


Rawlence & 
& Co. v. Spicer, 


964. Add. Annotation :—Refd. Rawlence & Squarey 


1065. 
1069. 


1069a. ——- 


1069 


v. Spicer, Withers & Co. v. Spicer, (1935] 1 
Kk. B. 412. . 


Add. Annotation :---Refd. Lavell & Co. v. 
O’ Leary, [1933] 2 K. B. 200. 
Add. Annotation :—-Apld. Lavell & Co. v. 


O’ Leary, [1933] 2 K. B. 200. 

Distrainor allowing use of goods 
distrained. ]—Permission to use vehicles which 
have been seized under a distress does not 
justify a pound-breach.-—BEViIR v. BrrrisH 
Waaon Co., Lrb. (1935), 80 L. Jo. 162. 

b. Who may be lIiable---Pound breach by 
tenant—Subsequent removal of goods by con- 
tractor.J—Goods of a tenant which are dis- 
trained on for rent & are nnpounded on the 
tenant’s premises are impounded not merely 
against the tenant but against any stranger, 
because they are in the custody of the law. 
If, however, the tenant breaks the pound 
by the removal of the goods on to a ianding 
outside the pound & afterwards, on the 
instructions of the tenant, they are taken 
away by removal contractors acting in the 
ordinary course of their business, such con- 
tractors are not guiltv of pound-breach,— 
LAVELL & Co., Lrp. v. O'LEARY, [1983] 2 
K. B. 200; 102 L. J. WK. B. 4405 140 LT. 
227; 40 T. L. R. 8&8, C. A; 


1069c. —-—- Stranger.]—LAvELL & Co. v. O'LEARY 


obtained from the ct.. & the landlord 
was not entitled to prevent forcibly 
the removal of the invecta et illatu.— 
REDDY v. JOHNSON (1923), 44 N. L. RR. 


(A. & E.), No. 1069b, ante. 





been Linpounded on the premises, it is 
not essential that the dandlord = or 
any one oun his behalf should remain 
on the premises In possession of the 








tigyord, Won i ee Haligs coods 190.—S. AF. goods ; & where such gods are after- 
removed by ‘the tanant applics only wards removed by «a person claiming 
to goods removed during the tenancy PART II. SECT. 17, SUB-SECT. 1.—F. | them aa the true owner thercof under a 
—Re MoKay & ADAMs, Ex p VEST 1000 iv. .J--A lease to ©, | Dill of sale, the landlord, in the absence 
(1929), 47 N. S. W. W. N. 88.—AUS. provided that in caso tho lessee | Of proof of abandonment of such 
ai \—To entitle a landlord | attempted to abandon the premises or | distress, may maintain an action for 

° : to remove his goods & chattels so that ound breach for treble the value of 


to follow & distrain & sell goods which 
his tenant has removed from the 
demised premises it is necessary that 
the rent should be actually due at the 
time of the tenant’s removal of the 
goods. If no rent is due at the date of 
removal, & the landlord follows & 
distrains & sells the goods for rent 
Subsequently falling due, the distress 
& sale are illegal & the landlord is 
liable in dam .—ZUROUVINSK! Bt. 
DouxKE, [1924] D. 


L. R. 326; 3 
Ww. W. - 49.—CAN. 


ei. Necessity for.}—A landlord 
on becoming aware that his tenant 
who was in arrear with his rent was 
removing the itnvecta et iliata, prevented 
the tenant from doing so by force 
without any eppoeuon to the ct. for 
an attachment or interdict :—Held: 
the landlord's hypothec was inoperative 
until an order of attachment was 





there would not be a-sufficient distress 
for three monthg’ rent, the rent for the 
current & hres & three months 
should immediately become due. The 
premises were in fact occupied hy aco., 
of which C. was a shareholder & 
official, though no assignment of the 
Jease was made. ‘The co. proceeded to 
abandon the premises & to remove ita 
goods, & the lessur distrained :—Held: 
this clause did not justify a seizure of 
the co.’s goods, upon which there was 
no right to distrajn for rent not in 
arrear.—-CRY8TAL, LTD. ©. WILLARD 
KITCHEN, LTD., Las D.L. R. 1051; 
2 W. W. R. 344.—CAN. 


PART IL SECT. 18, SUB-SECT. 2. 


10641. What 
in actual possession of distrainor.}-——- 


Where goods distrained for rent have 


29 


fhe gvods so removed.-—CLEAVE  v. 
COMMERCIAL LOAN & FINANCE Co., 
Lrp., (1930) N. Z L. R. 925.—N.Z. 

gi. Distress on goods subject of 
hire-purchase agreement-— Repossession 
by owner without knowledge of distress.) 
—FORKEST v. WASHING, (1920) W. A. 
L. R. 49.—AUS. 


PART II. SECT. 18, SUB-SECT. 3. 


1071 1. Reception —- Upon fresh yur- 
suit—Loss of right.)}--In tho case of 
pound breach or rescue of goods dis- 
trained, the right of recaption on 
fresh pursuit, which is cxplained to 
mean without delay, is not defeated by 
mere lapse of time, but by some want 
of diligence on the part of the party 
seeking to cxercise ths eee AY v. 
MORRIS (1929), 30 8. R. N. &. W. 355 ; 
47 N.S. W. W.N. 152.—AUS. 





Cases 1081—1337. 


1081. Add. Annotation :—Refd. Lavell & Co. v. 
O’ Leary, [1933] 2 K. B. 200. 


1090. Add. Annotation :—Refd. Owen & Smith 
(trading as Nuagin Car Service) v. Reo Motors 
(Britain), Ltd. (1934), 151 L. T. 274. 


1181. In Citation, for ‘ (1847), 1 Car. & Kir. 
Car. & Kir. 626.”’ 


1253. Add. Annotation :—Consd. Queen Anne’s 
Bounty v. Thorne, [1934] 1 K. B. 297. 


Evidence—Terms of tenancy.]—If a 
tenant suing his landlord for a wrongful 
distress does not put in the agreement of 
tenancy, the jury, as against him, may infer 


626 read ‘‘ (1848), 2 





1266a. 





PART II. SECT. 19, SUB-SECT. 8. 

m i. ——— .}—A distress is exces- 
sive when the value of the goods 
seized was unreasonably greater than 
the amount of rent due, in such a 
case, nominal damages will be pre: 
sumed.—ROWAN v. itty a 28] 
3D. L. R. 744; 
—CAN 





[1928] 2 W. W. R. 343. 


PART II. SECT. 19, SUB-SECT. 4.— 


C. (a). 

1127 i. Taking of goods privileged 
from distress—Failure to claim exemp- 
tion.]—A tenant whose cous had been 
distrained & advertised for sale was 
written to ote the balliffs, the letter 
drawing his attention to his failure 
to sclect his exemptions, & notifying 
him that if EDey were not claimed before 
the time of sale tho sale would be pro- 
ceeded with. No reply, was made or 
other notice thereof taken by the 
tenant; instead, he brought a replevin 
action, vetted that the goods were 
unlawfully distrained. The sale had 
not taken place :—Held: the distress 
was lawful & the action for replevin 

remature & Mnneoeseaty: —LONG . 

IMMONS, [1935] 1 W. R. 577 3 
D. ie R. 410; 43 Man. i &R. 5 CAN. 


ge Dicks ov. BARBOUR 
(Pe E “L.), [1927] 4 D. L. PR 478.—CAN. 


PART II. cag we peer 4.— 


1147 1. General rule.|—Pltfs., the 
sons & daughters of a farmincr whose 
Hve stock had been distrained for the 
amount overdue on a mtge. which 
contained an attornmen clause, 
brought a replevin action in aenpecs 
of cortain of the animals. Pltfs. lived 
on the farm with their father & mother, 
the mtgors. Roy, C.C.J., found that 
pltfs. did not own the animals, & 
dismissed the action. On appeal :— 
Held: the appeal should be dismissed. 
—HARTMAN ¥. GALLAGHER, [1938] 2 
W. W. R. 529.—CAN. 


PART II. SECT. 19, SUB-SECT. 4.— 
E. (b). 


si -)—Held: a replevin bond 
with one surety was aufiicient.— 
TAYLOR v. BURPEE (1861), 10 N. B. R. 
(5 All.) 191.—OAN. 


PART II. SECT. 15 SUB-SECT. 4.— 








——.]—P. brought a re- 
plovis action, & the goods were de- 
vored to him. The judgment in his 
favour was reversed, but return of the 
goods or damages for thoir detention 
was neither demanded nor adjudged: 
—Held: as the obligees could in the 
replevin action have claimed & ob- 
ed an order for return of the goods 

or for damager, they could not claim 
it in an action on the replevin bond.— 
PR KTRIK v. tarsi Liven 1 Wee 2 R. 
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its terms from his own admission or his own 


evidence in the case.—COWNE v. CORDERY 


ante. 


—.J—TRAVIS v. SMITH, 
(1930) 3D. L. R. 231; 1M. P. R. 57. 





a i. Goods liable to setzure.}— 
MARTIN ¢. PASSARINI, [1928] 1D. L. R. 
636; 59 N. 8. R. 460.—CAN. 


PART II. oat ahaa 4.— 
e a e 

Breach of covenant 
fort a oe claimed— Admissible. }— 
n an action of replevin by a sub-lesree 
against the lessor, yitf. is entitled to 
rove, on cross-examination of the 
essor, that there bad been a breach 
of a covenant in the lease which for- 
felted the rent claimed, the sub-lessce 
being entitled to the benefit of such 
covenant, though there has been no 
assignment of the lease in writing.— 
RIGNUETTE v. HEBERT (1905), 37 
N. B. R. 68.—CAN. 

st. Sta of proceedingsa—When 
ordered.)}\—-DEWHURST wv. McCCOPPIN 





PART H, Benen SUB-SECT. 4.— 


1 i. Warchouseman—Joinder of 
parties.}—In a roeplevin action against 
a warchouseman :—J/eld a co. in 
whose name the warehouse receipts 
were taken was entitled to be added as 
a party deft.—NORTHERN Fism Co. v. 
WINNIPEG COLD STORAGE, LTD., [1932] 
2 W. W. R. 2381; 3D. L. R. 427; 40 
Man. L. R. 340.—CAN. 


il. —— Constables’ Protection Act, 

R. S. N. S., 1923.)—In an action of 
replevin for wrongful distress, Con- 
stables’ Protection Act, R. S. N. S., 
does not apply.—HILL v. 
WARNER, [1933] 3 . L R. 7713 
P. R. 37; 60 C. C. C. 360.—CAN. 


sv. By what persons—‘* Owner ’’ of 
goods.}—Fltf. offered for sale at public 
auction certain cattle, for which deft. 
bid & was declared the purchaser. The 
terms of the sale were that for any 
cattle sold the purchaser was oither to 
pay cash or deliver an endorsed pro- 
missory note to be approved of by plitf. 


e e 





Deft. having a@ money claim against 
pltf. & desiring to make a settlement 
with him, openly took the stock to his 


farm without paying cash or giving an 
a proved note :—Held: pltf. was not, 


en he commenced t action for 
replevin, the ‘‘ owner” of the cattle 
& there was not a wrongtu taking 
within Replevin Act, R O., 1927, 
8. 2.—McKEE v. FISHER, [1930] 2 
D. L. R. 14; 64 O. L. R. 634.—CAN. 
PART II. Ee er tae 4.— 
. (8). 
a i. —— Effect of.}—ALEXANDER 0. 


- R. (3 P. & B.) 


sa. Statement of claim—Neccssity for.} 
—In a replevin action in the county ct., 


Cowrs Caen 19 N. 


30 


(1862), 10 W. R. 347. 

1271. Add. Annotation :—Refd. Elliott v. Boynton, 
[1924] 1 Ch. 236. 

1283a. Substantial damages—Although no actual 
damage.|—INTEROVEN STovE Co., LTD. v. 
HIBBARD & PAINTER & SHEPHERD, No. 71a, 


1328. Add. Annotation :—Refd. Holmes v. Watt, 
[1935] 2 K. B. 300. 
13837. Add. Annotation :—Refd. Interoven Stove 


Co. v. Hibbard & Painter & Shepherd, [1936] 
1 All KE. R. 263. 


there must be a statement of claim 
whether damages are claimed or not.— 
BROWN v. MORGAN NICHOLSON, LTD., 
[1936] 1 W. W. R. 267; 1D. L. R. 
522.—CAN. 


PART II. SECT. 19, SUB-SECT. 4.— 
ad. Plaintiff ordered to return goods.) 
—Pltf. obtained possession of goods by 
virtue of an order for replevin & subse- 
gneutly discontinued his action :— 
the ct. had power to order the 
return of the goods.—PASSARINI vt. 
MARTIN, [1925] 2 D. L. R. 914; 58 
N. 8. R. 121.—CAN. 


PART II. cama ee penrcertees 5.— 
- (a). 
1259 {. Against ene ee) 
—ScoTtT v. MCCABE (1871), 31 U.C 
220.—CAN. 


so. Whether proof of value of goods 
necessary— Value admitted by defendant 
accepted.|—MARTIN v. PASSARINI, [1928] 
1D. L. R. 636; 59 N.S. R. 460.—CAN. 

sp. Against bailiff d& auctioneer— 
Right of defendants to protection of 
Magistrates Courts Act, 1908.}—Where 
a bailiff acting in good faith seizes goods 
belonging to A., under a_ distress 
warrant directed against B., & where 
an auctioneer at the request of the 
bailiff & in good faith sells such goods, 
both the bailiff & the auctioneer are 
entitled to the protection afforded by 
above Act.— KEWENE vw. BUCHLAND & 
Sons, (1928) N. Z L. R. 818.—N.Z. 


PART II. SECT. 19, SUB-SECT. 5.— 
A. (b). 


1275 i. Illegal entry—Entiry at night 
—Prevention of removal of goods— 
Actual damage.J—BALDRY v. DIXON, 
(1931] 2 D. L. Ft: 4373 1 Ww. Ww. R. 21; 
39 Man. L. It. 273.—CAN. 


d i. —.}—Where a landlord 
follows & distrains & sells goods for 
rent subsequently falling due, & tho 
distress & sale aro illegal :—Held:; the 
quantum of damages is the full value 
of the goods lost to the tenant after 
as pola for depreciation, but exem- 
plary damages cannot awarded 
where the landlord considered that he 
was acting within bis rigbts & did not 
act in a wanton or insolent manner ip 
making the seizure.—ZUROUVINSEI 0. 
Dukr, [1924] 4 D. L. R. $326; 38 

W. R. 49.— CAN. 


PART II. SECT. oe eUnreeey 5.— 
s a e 

al. .}—While it seems that 

an raction for distraini for more rent 
than is due cannot be maintained 
withont a tender of the sum that is 
actually due, this principle does not 
apply to an en for an excessive 
reas.—ROWAN 0. COSTELLO, [1928] 

3D. Re 744; “(1928) 2 W. W. R. 343. 


ee 
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Part !1]_—Distress for Rates. 


1376. After this case add :— 


}-See, now, Rating & Valuation Act 
1925 (c. 90), s. 62. 

1384. Add. Annotation :—Consd. Swaffer v. Mul- 
cahy, Hooker & Mulcahy, Smith v. Mulcahy, 
[1934] 1 K. B. 608. 


1396. Add. Annotation :—Refd. L. C. C. v. Hackney 
B. C., [1928] 2 K. B. 588. 


1409. Add. Citation :—2 B. R. A. 949. 

1412. Add. Citation :—1 B. R. A. 450. 
Add. Annotation :—Consd. L. C. OC. v. Hackney 
B. C., [1928] 2 K. B. 588. 

1418. Add. Annotation :—Folld. L. C. C. v. Hackney 
B. C., [1928] 2 K. B. 588. 


1413a. -]—Where a rate, duly made 
& confirmed, has been levied in respect of 
a vacant building, occupied by a caretaker 
only, not being held in readiness for use, & 
not being fitted for any use, & a distress 
warrant has been issued by justices in enforce- 
ment of paymen* of such rate, an action 
of replevin will no‘ lie; the jurisdiction of the 
justices depends simply on occupation within 
the parish, & not on beneficial occupation.— 
LONDON COUNTY COUNCIL v. HACKNEY 
BorouG#H Council, [1928] 2 K. B. 688; 97 
L. J. K. B. 694; 189 L. T. 407; 92 J. P. 
1388; 44 T. L. R. 592; 26 L. G. R. 366; 
(1926-31), 1 B. R. A. 249. 
Annotation :—-Refd. Townley Mill Co. (1919), et v. Old- 
ham Assessment Committee, (1936) 1 IX. B. 58 
1414, Add. Citation :—2 B. R. A. 919. 


Add. Annotations :—Refd. Kingstor Ma, 
Stockport v. Owen ae 92 J. P. Jo. 75% 
L. C. C. v. Hackney B. C., [1928] 2 K. LB. 
588. 

1419a. in 
respect of a dwelling-house of which pltf. 
was weekly tenant was £5 10s. a year. A 
demand note for a half-year’s rate, namcly 
£2 15s., was served on pltf., but he failed 
to pay the money & a summons was issued 
against him. Pltf. did not appear before the 
justices, who refused to hear his landlord’s 
daughter on his behalf. 


ad 
e 

















—— wae 


been given on the part of the overseers, the 
justices issued a distress warrant against 
pltf.’s goods, although, before they signed the 
warrant, thelandlord’s ’s daughter hadaddressed 
them again & intimated that pltf. was a 
weekly tenant, a fact of which one of the 
justices was aware :—Held: although, if the 
full facts had been proved, it would have 
been apparent to the justices that they had 
no jurisdiction to issue the warrant, they 
ought to consider only facts known to them 
in their judicial capacity from materials 
properly ene them, & they had acted 
correctly in pout of law on the evidence 
which had been so proved.—PALMHR v. 
CRONE, [1927] 1 K. B. B04: 06 L. J. K. B. 
604; 137L. T. 88; 91 J. P. 67; 43 T. L. R. 
265; 251. G. R. 161. 


1420. Add. Annotation :-—Refd. Gateshead Assess- 


ment Committee v. Redheugh Colliery, [1925] 
A. C. 309. 


1422. Add. Annotations :—-Refd. Palmer v. Crone, 


(1927] 1 K. B. 804; Lowery v. Kingston- 
upon-Hull Corpn., (1930] 1 K. B. 368. 


14238. Add. Annotation :——Refd. Palmer v. Crone, 


[1927] 1 K. B. 804. 


1424. Add. Annotation :—-Refd. Pigg v. Weardale 


Union Tow Law Overseers (1923), 22 L. G. R. 
17. 


1431. Add. Annotation :—-Aa to (2) Refd. BR. v. 


North, Ha p. Oakey (1926), 43 T. L. RR. 60. 


1438. Add. Annotation :—As to (1} Refd. L. C. C. 


v. Hackney B. O., [1928] 2 K. B. 588. 


, 1446. Add. Annotation :—As to (2) Refd. R. v. 


London County Council, Lx p. Mntertain- 
ments Protection Assocn., Ltd., [1931] 2 
K. B. 215. 


1459. Add. Annotation :—-Refd. Re Airedale Gar- 


age Co., Anglo-South American Bank, Ltd. 
v. Airedale Garage Co. (1032), 101 L. J. Ch. 
289. 


1462. Add. Annotation :-—Refd. Palmer v. Crone, 


[1927] 1 K. B. 804. 


PART III. SECT. 1, SUB-SECT. 1. 


pi. -/-Where a 
tenant under a lease has covenanted 
to pay al) municipal taxes, the landlord, 
against whom the taxes are assessed, 
is @ person liable therefor with the 
tenant under Mercantile Law Amend- 
ment. Act, 1856, 8. 5, & payment by the 
landlord to the creditor, the city, is a 
prerequisite to the landlord becoming 
entitled to the securities or to use the 
remedies of the city. But the city’s 
right of distress is not a security under 
the Act, nor is it a remedy which, upon 
payment, the landlord can use.—fe 
Perey ous Ez p. MACPHERSON 
{1924] 3 D. L. 844; 2 
. R. 1081; 34 Man. L. R. 312; 
5 C. % R. 41 _—CAN. 


PART III. SECT. 1, SUB-SECT. 2. 
*e. Goods held as purchaser under 
itional sale agreement.}— Under the 
Medicine Hat Charter goods in the 
possession of the person taxed may be 
seized & sold for such taxes as are 
made a lien on land, even though his 
interest therein is only that of a vendee 

under a conditional sale ment : 
where, however, the taxes with respect 
to which the distress is made are not a 











yo 


Evidence having 





 eutaiietndaanaaee 


the taxpayer in goods held by him 
under a conditional sale agreement 
that may be sold.—CAaNaDIAN HOFF- 
MAN MACHINERY Oo., LTD. v. MEDICINE 
HaT City, {1931} 2 W. W. R. 121; 3 
D. L. R. 196.—CAN, 


sk. Animals subject of chattel mort- 

age—In ee Oe On: of tenant.)—Dett. 
founici pil ty seized Bold certain 
goods & chattels, frolic animals, for 
arrears of taxes on several quarter 
sections of land, the owner of which 
had ven to pltf. a chattel mtge. 
cover. ig the seized property. At the 
time of the seizure the animals were 
on one of such quarter sections & in 
the possession of a tenant thereof :— 
Held: the mtge. passed the property 
included therein to the pltf.; the 
definition of ‘‘ occupant ”’ in sect. 9 (18) 
of Rural Municipality Act, 1935, 
includes a tenant; & since the ‘animals 
seized were the property of @ person 
other than the defaulter or occupant 
or any relative of either they came 
within the third proviso to sect. 352 2 
of said Act & could not, therefore, 
the subject of a dist trees & sale for teces 
due by the defaulter.—RovaL Bank 
OF CANADA 0. DUFFERIN RURAL MUNI- 


31 





lien on land, it is only the interest of 


A a a eel, ere terre ene 


CIPALITY, [1936] 3 W. W. It. 684.— 
CAN. 





PART Ill. SECT. 1, SUB-SECT. 4.-—A. 


14271. By whom made. ~Collector.}-—- 
The right to serve notice & the 
right to reccive payment of municipal 
taxes rest in the collector of taxes & 
not in the city, & tbe service of the 
notice is not a remedy of the city which 
upon payment, the landlord is entitled 
to use against Pg tenant.—Ie HIna- 
STON-SMITH, Aah me renner 
on iboats L. R. 844; 

W. W. R. 10 813 34 Man. L. H. 312; 
5 C. B. it 41.—CAN 


1427 li. ——— Under Village Act, 
R. S. 8., 1920 (c. 88).}—The duties of 
the secretary -treasurer of a village under 
this Act do not include that. of ithe 
distress. Where no person Is appointe 
by the Act for such purpose. the village 
must appoint some person when 
necessary, & where distress has been 
levied by a person not authorised, une 
village may subsequently ratify & 
ee his oo —MANITORA OIL PrRo- 

vors, LTD. v. LANGENBURG VILLAGE, 
(1928 4D. L. R. 260; 3 W. W. RK. 


Case 1870. 
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Part VIII—Distress for other Purposes. 


1870. Add. Citations :—sub nom. R. v. FORDHAM, L. B. 8 Q. B. 501; 42 L. J. M. ©. 153; 22 W.R. 85. 





1W. W. R. 132; 56D. L. R. 735; 14 
Sask. L. R. 25.—CAN. 

k ii: —— ——.}-Where there is 
nothing indicating the presence of a 
brand on an impounded animal the 
poundkeeper {is not obliged to feel all 
over its body in search of a possible 
brand, in order properly to describe 
tho animal in the prescribed advertise- 
men 

The sale of an impounded horse by 
a poundkeeper :—Held: defective be- 
cause notices of the impounding & of 
fas sulo hud not been properly posted, 

both the rt keeper & the 
eaatapallig which employed him were 
Hable in conversion for the value of the 
horse at the thmo of sale.—BROWN v. 
RURAL MUNICIPALITY OF ST, FRANCOIS 
XAVIER & BRELAND (Man.), [1925] 1 

i a It. 42.—CAN. 
Where the 


poste & published notices of the 
pounding of an animal under Stray 
Animals Act, KR. 8. 8., 1920, co. 124, 
the owner of the ‘animal was unknown, 
did not describe the brand correctly & 
the description of the animal was 
insufficient to satisfy the requirements 
of sect. 26 (1) of the Act, it was held 
that the sole was invalid, & that the 
ipa ees & the poundkeeper were 
Hable for tho valuo of the aniinal, 
which was placed at the amount tor 
which it was sold at said sale— 
MILLER AND MUTOH v. LOREBURN AND 
KELLY RUrAL MUNICIPALITY, {1928] 
4D. L. R. 251; [1928] 2 W. W. R. 66; 22 
Sask. L, R. 486.—CAN, 

sd. Payment of residue to owner— 
Domestic Animals Act, 1921 (c, 50}— 
Municipal District Act, 1911 (ce. 3).-- 
The effect of the amendment made by 
ss. 27, ¢8 of the former Act extends the 
perlod of twelve months provided by 
8. 213 of the latter Act, for application 
for payment to the owner of the residue 
of t. roceeds of sale of an impounded 
animal, to twenty-four months from 
the date of sale.—GOLLAN v. STERLING, 
(1924) 3 W. W. R. 209.—CAN. 


PART VII. SECT, 8, SUB-SECT. 2.—A. 


1838 fi, —— ——- Payment by wn 
certified cheque.-—The delivery of an 
uncertified cheque to the poundkeeper 
is nota deposit of the amount claimed 
for damages ” within Stray Animals 
Act, It. 8S. S., 1920, co. 124, 8, 34 (1), 
even though the oundkeeper treats 
the cheque as cash. What the Act 
contemplates is the payment of money. 
The depoult of the money is a condition 
precedent to tharight of the owner of 


the impounded animal, which {s released 
under the sect., to institute proceedings 
= epee the person impounding {it.— 

ee BOOKER, 11998) 2 W. W. R. 


PART VII, SECT. 9. 


sf. Conviction — Under Stray Ani- 
mals Act, 1920 (c. 124),./—-Whore the 
evidence showed that accused had 
been wrongfully convicted of an offence 
of unlawfully rescuing cattle under 4 
provincial Act, in that he had merely 
made an attempt:—Held: (1) the 
offonce, not being an indictable offence, 
could not be remitted to the magistrate 
to convict of an attempt under Criminal 
Code, 8. 949; (2) 5. 49 (d) of the above 
Act did not apply to the portion of the 
province within which the offence was 
charged to have been committed.— 
R, v. GURSKI (1922), 69 D. L. R. 1913 
38 Can. Crim. a 1389; [1922] ; 
W. W. R. 540.—0AN 


PART VII. SECT, 12. 


gi. — — Measure of damages.) 
——Damages were fixed on the basis of 
prices obtained at auction sales, for 
while it may be that prices paid at 
auction sales are not as largo as are 
usually obtained at private sales, still 
tho prices obtained at auction sales very 
often have a great deal to do with 
fixing the price of an animal in 


he community.—SINWICK v. ELFROS, 
[1924] 2 W. W. R. 755.—CAN. 
g ii. —— —— Allowance for pound- 


keeper's fees & expenses. }—In an action 
for damages for the conversion of 
animals illegally sold at a pound-sale, 
defts. have no right to an allowance 
for the pound-keeper’s fees or expenses. 
—LEACH v, MANTARIO RURAL MUNIC)- 
PALITY No. 262 & Mor, [1921) [ 
W. W. RB. 132; 56 D. L. R. 735; 1 
Sask. L. R. 25.—CAN 


g iii —— Complaint under Stray 
Animals Act, R.S.S., 1930, 8. 41./-Aao 
owner of impounded animals who gives 
a notice under sect. 41 of Stray Animals 
Act, R.S.S., 1930, that he intends to 
complain against the person impound- 
ing the animals has two courses open 
to him: (a) he may make a deposit & 
got immediate possession of tho 
animals; or (b) he may not mako any 
deposit & let the animals remain with 
the poundkeeper unti] the adjudica- 
tion &, if it is adjudged that the 
animals are illegally impounded, the 
justice shal] order that they be returned 
to the owner. A cheque, if accepted 
by the poundkeeper as a deposit, is a 


good deposit under the Act.—CaDRAIN 
v. NASH, (1935) 1 W. W. R. 622; affd., 
[1935] 2 W. W. R. 383.—CAN. 

ki, -—— —— ——.}—PIitf. im- 
pounded with a poundkeeper cattle 
which had come on to his land through 
a wire fence & claimed damages. The 
poundkeeper, without obtaining pay- 
ment of the damages or security 
therefor, released the cattle to the 
owner on receipt of the latter’s cheque, 
payment of which was stopped. On 
appeal by the owner the council of the 
municipality decided that the fence 
was not a lawful fence & that pltf. was 
not entitled to damages, Vltf. sued 
the poundkeeper & the municipality 
for the damages :—Jield: pltf. was 
entitled as against both defts, to the 
dumages claimed.— JOHNSON v. MUNT- 
CIPAL DISTRICT OF BEAVER Dam, [1925] 
4D. L. R. 299; [1925] 3 W. W. 
369,.-—-CAN., 


PART VIII. SECT. 5. 


sg. Effect of Distress Act, R. S.S., 
1930, s. 8.J}—The right conferred by 
sect. 8 of Distress Act, R. 8. S., 1930 
(which confers upon mtgees. ak vendors 
of land a certain extraordinary right 
against third parties with whom they 
have not entered into any contract, 
but who occupy, by lease from the 
mtgor. or vendor, or otherwise, the 
land which constitutes thelr security) 
is the right to receive from the occu- 
pant of the land its rent or its rentable 
value, & may be exercised against the 
occupant whether or not the mtgor. 
or vendee has attorned tenant to the 
mtgee. or vendor. It has nothing to 
do with the rights & remedies of 
parties who are by contract in the 

osition, in respect of each other, of 
andlord & tenant.— BAILEY v. MILLER 
ry pe [1932] 3 W. W. R. 260. 


sl. Distress for relief advances— 
Application of Debt Adjustment Act.}— 
The distraining by a municipality of 
the goods of a “resident” for the 
purpose of satisfying claims for relief 
advances or hospital aid is a proceed- 
ing to which Debt Adjustment <Aot, 
1933, applies.—BANQUE CANADIENNE 
NATIONALE v. Woop RIVER RURAL 
MUNICIPALITY, [1935] 3 W. W. R. 9.— 
CAN. 

sq. Distress by mortgagee—Validity,| 
—Seizure by distress for arrears 0 
interest under a short form mtge. 
containing vo attornment clause is 
iNegal if made at night.—SHAaW v. 
GOODBERRY, [1936] 4 D. L. R. 198: 
O. R. 497.—CAN. 


Vol. XIX. Cases 4—153. 


EASEMENTS AND PROFITS A PRENDRE. 


Part |—Nature and Characteristics of Easements. 


4, Add. Annotation :—As to (1) Refd. Sack v. lL. 


Jones, [1925] Ch. 235. 


sg. Add. Annotation :—As to 
Comrs.  v. 
[1937] 1 K. B. 583. 


20. Add. Annotation :—As to (1) Consd. Todrick 
v. Western National Omnibus Co. (1934), 103 


L. J. Ch. 224. 


25. For ‘‘ Distinguished from running powers over 


railway.|’’ read ‘* ——. 


27. Add. Annotations ee Simpson v. Weber 

Aldridge v. Wright, 
Viddler sine v. Mayfair 
Keewatin Power 
d. v. Lake of the Woods Milling Co., 


(1925), 133 L. 'T. 
[1929] 2 K. B. ia; 


Hotel Co., [1930] 1 Ch. 138; 


Co., Lt 
[1930] A. C. 640. 


35. Add. Annotation :-—As to (1) Refd. Callard 
v. Becney, [1980] 1 K. B. 358. 

48. Add. Annotations :—Refd. Back v Daniels 

Hackney B. C. v. 

Metropolitan Asylums Board (1924), 381 


(1924), 69 Sol. Jo. 160; 


(1) Refd. I. R. 
New Sharlston Collieries Co., 


56. 


60. 


68. 


T. 136; 
2 All KE. RK. 
Add. Annotations :—Refd. Secretar 
for India in Council] v. Fourcar & 
50 'T. la. RR. 
Properties, Ltd. 2 
Board, [1937] 1 Ix. B. 548. 
For words at commencement of a. (2) 
‘* There is no distinction Thet 
distinction.”’ 

Add. Annotations :—-As to (2) Consd. Lid- 
‘diard v. Waldron, [1933] 2 K. B. 319. 
Aldridge v. Wright, [1929] 1 K. B. 381. 
Add. Annotations :—As to (1) Refd. Aldridge v. 
Wright, [1929] 2 K. B. 117; Greg v. Planque, 


241; 


Bertram v. Wightman, [1936] 


487. 


of State 
o. (1934), 
Symes & Jaywick Associated 
v. Mssex Rivers Catchment 


” read ‘ re is a 


Refd. 


[1936] 1 K. B. 669. 


69. 


78. 


Add. Annotation :—Refd. Aldridge v. Wright, 
[1929]2 K. B. 117. 
Add. Annotation :—Refd. 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 


West Midlands 


Part Ill_—Creation of Easements. 


89. Add. Annotation :—-Refd. Lord Strathcona | 121. Add. Annotation :—Consd. Keewatin Power 


108. 


97. Add. Annotations :—Expld. & Distd. S. E. 
Ry. wv. Cooper, [1924] 1 Ch. 211. 
York Corpn. v. Leetham, [1924] 1 Ch. 
Refd. Birkdale District Electric Supply Co. v. 
Southport Corpn., [1926] A. C. 3565. 


98. Add. Annotations :—Consd. S. E. Ry. vw. 
Cooper, [1924] 1 Ch. 211. 
District Electric Supply Co. v. Southport 


Corpn., [1926] A. C. 355. 


100, Add. Annotution :-—Refd. Re Newhill Com- 
1937, 
h. 163. 


Add. Annotation :-—Refd. I. R. ae Vv. 
New Sharlston Collieries Co., [1037] 1 K. B. 


pulsory Purchase Order, 
Application, [1938] 2 All If. 


103. 
583. 





PART I. SECT. 2, SUB-SECT. 2. 
20 v. APES 0. Fish, {1927 
Vv. L. R. 88; 
Argus 





.}—Gap 
48 A. L. T. 161; [1927 
L. R.111.—AUS, 


PART It. 
76 1. pee from profits a 
endre.}—BRaTT tv. TOWNSHIP OF 
TALDEN, pa 1D. LL. R. 11163; 80 
0. L. R. 1 AN. 


80 i. ee ished from licence. }— 
Ware v. Maceee. (19271 1 I. R. 372.— 


PART III. SECT. 1, SUB-SECT. 1. 

sa. Public right.}—Though the pau 
Cannot acquire ownership of a land, 

can acquire over ft an easement 
by grant.—Ussan Kasim SAIT 
SECRETARY OF re ort FOR INDIA (1923), 
I. L. BR. 47 Mad. 116.—IND. 


J.B. 


S.S. Co. v. Dominion Coal Co. [1926] A. UC. | 


Consd. 
557. 


Refd. Birkdale 


Payne’s 


Qu. : 


Co., Ltd. v. Lake of the Woods Milling Co., 
[1930] A. C. 640. 

124. Annotations :—For ** Mentd. Poulton v. Moore 
(1913), 88 L. J. K. B. 
Poulton v. Moore (1913), 83 L. J. K. B. 875." 

189. Add. Annotations :—As to (1) Distd. Aldridge 
v. Wright, [1929] 2 K. B. 117. 
Refd. Liddiard v. Waldron, [1934]1 K. B. 130° 

145. Add. Annotation :—-Consd. Callard v. Beeney, 
[1930] 1 K. B. 353. 

147a. According to intention of parties —- Common 
approach—Not 
cleared.}—SWwan v. SINCLAIR, Nou. 515, post. 

158. To first para. of headnote add :— ¢ 

whether such intention can be 

collected from anything dehors the deed, as, 
from a plan of the premises marked on par- 


875,’ read ‘* Consd, 


Cenerally 


effective until approach 


ticulars of sale referred to in the deed. 


PART III. SECT. 1, SUB-SECT. 2.—A. 


98 i. Must not be -ultra vwires.)—A 
corpn. having agreed to grant an ease- 
ment to lay pipes over certain land :— 
Held: the granting of such easement 
being quite eonsistent with the pur- 
poses for which the corpn. was autho- 
rised to hold land, it was competent 
for the corpn. to make such grant. — 
BANKS PENINSULA ELECTRIC POWER 
BOARD 0. eae BorouGcH COUNCIL, 
{1923) N. Z L. Rh. 880.—N.Z. 


98 fi. uebec Public Uttlity 
Commtassion.}—Held: the above com- 
mission had no power to. create 
a ores or any other bt, in 
** public utility.”’— 

lO NTEEEAL TRAMWAYS CO. ». {ON- 
Poe one VILLE, (1924) A. C. 994.— 


1 
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PART III. SECT. 1, SUB-SECT. 4. 

107 1. Kasement cannot be reserved or 
excepted.}—An easement cannot strictly 
be made the subject either of exception 
or reservation in a deed of conveyance 
of land.—OTTawa FELEorrRIo Ry. Co. 
v. FEDERAL DISTRICT COMMISSION, 
(1931) 1 D. L. R. 437; 660. L. R. 
154.—CAN. 


PART II, SECT. 1, SUB-SECT. 5, 
ab. Devise of adjoining plots to tivo 
deviaces-— Cond ton for maintenance of 
right way. Fe ela vw. KELLY 
(1877), ta Uv. . 274.—CAN. 


PART IIL. SECT. 1, SUB-SEOCT. 6.—A. 
n. For “n ” substitute “‘ 147a i.°’ 


o. For *‘o’’ substitute ** 147a Li.’ 
p. For “p” substitute “147a ii.’ 
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Cases 158—196a. 


Semble : not.—BaRLOow v. RHODES (1833), 1 
Cr. & M. 489. 


156. Add. Annotation :—Apld. Borman v. Griffith, 
{[1930] 1 Ch. 493. 
161. Add. Annotation :—Consd. Greg v. Planque, 
{1936] 1 K. B. 669. 
166. Add. Annotations :—As to (1) Expld. Aldridge 
* y. Wright, [1929] 2 K.B.117. Asto (2) Dbtd. 
Liddiard v. Waldron, [1934] 1 K. B. 435. 
178. Add. Annotations :—Refd. Aldridge v. Wright 
(1929), 98 L. J. K. B. 682; Liddiard v. 
. Waldron, [1933] 2 K. B. 319. 


178. Add. Annotation :—As to (2) Refd. Aldridge 
v. Wright, [1929] 2 K. B. 117. 


C. (Vol. XIX., p. 35). 
Conveyancing Act, 1881 (c. 41), s. 6, is 
now replaced by Law of Property Act, 1925 
(c. 20), 8. 62. 


181ia. —— ———- Whether preventing acquisi- 
tion by prescription.—Land was conveyed 
to pitf.’s predecessor in title by a conveyance 
da 
had been erected on the land conveyed. The 
conveyance was expressed not to include 
“any easements or implied easements of 
light & air over any other land now or 
formerly part of the A. estate.” A house 
was subsequently erected on the land con- 
veyed, & this was conveved to pltf. by a deed 
dated Jan. 17, 1984, ‘together with such 
rights, easements & appurtenances & sub- 
ject to such reservations as are set out”’ in 
the conveyance of Dec. 30, 1907. Defts., 
who had acquired land which was part of the 
A. estate, erected a wall near a window of 
pltf.’s house, which substantially interfered 
with the light coming thereto. Pltf. claimed 
damages on the ground that she had, under 





Prescription Act, 1832 (c. 71), s. 8, acquired 


an easement of light, with which defts. had 
interfered :—Held: pltf. was entitled to 
damages, as under the above sect. she had 
acquired a prescriptive right to the light in 
question, which the terms of the two above- 
mentioned conveyances did not operate to 
exclude.—HApPGoop v. MARTIN & SON, Lrp 
(1984), 152 L. T. 72; 51 T. L. R. 82. 

181b. ———-———- Right of way struck out of draft con- 
veyance.|—OLARK v. BARNES, No. 196a, post. 

182, Add. Annotation :—Refd. Clark v. Barnes, 
[1929] 2 Ch. 368. 

188. Add. Annotations :—Consd. Gregg v. Richards 
(1926), 95 L. J. Ch. 209. Refd. Aldridge v. 
Wright, [1929] 2 K. B. 117. 

185. Add. Annotation :—Consd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 

-}-—In the conveyance to pltf. of 

a house & land there was an express grant to 

her of a way described as coloured green on 

the plan indorsed on the deed. The part 
coloured green was four feet wide & formed 
fe of a wider roadway running along the 

ack of the adjoining houses to the back 
premises of pltf.’s house. At the time of the 
conveyance a right of access for vehicles to 
pltf.’s back premises over the whole roadway 
was enjoyed with the house conveyed. The 
habendum in the conveyance was ‘‘ to hold 
same with the benefit of all such easements & 
privileges in the nature of easements as are 
now subsisting in respect of the property 
hereby conveyed.’ Plitf: claimed that the 








186a. 


Dec. 30, 1907, at which time no house 
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right to use the whole width of the roadway 
for the purpose of access of vehicles to her 
back premises passed to her under her con- 
veyance :—Held: that the right claimed 
passed to pltfi. by virtue of sect. 6 (2) of the 
above Act, there being no unequivocal ‘‘ con- 
trary intention’’ expressed in the deed 
within sect. 6 (4), sufficient to negative the 
passing of such right.—GREGG v. RICHARDS, 
[1926] Ch. 521; 95 L. J. Ch. 209; 185 L. T. 
75; 70 Sol. Jo. 448, C. A. 

Annotation :—Apld. Hapgood v. Martin & Son, Ltd. (1934), 

152 L. T. 72. 

189. Add. Annotations :—As to (1) Consd. Beau- 
champ v. Frome Rural District Council, 
[19387] 4 All EK. R. 348. Refd. Barlett v. 
Tottenham, [1932] 1 Ch. 114. 


190. Add. Annotation :—As to (1) Refd. Gregg v. 
Richards (1926), 95 L. J. Ch. 209. 


195. Add. Annotations :—As to (1) Distd. Aldridge 
v. Wright, [1929] 2 K. B. 117. As to (3) 
Refd. Liddiard v. Waldron, [1933] 2 K. B. 319. 


196a. ——— Right reputed to be enjoyed with land.] 
—Pltf. at the date of the action was the 
owner in fee simple of certain plots of land 
in the village of C. in the county of Sussex, 
numbered on the Ordnance Survey Map 634, 
a portion of 635 & 636; also of a strip of 
land coloured brown on the plan on the con- 
veyance to pltf., leading from the plot 634 
& part of 635 to the high road running from 
C.toacommon. Deft. became in Oct. 1926, 
the owner of other plots, numbered 652, 653, 
654 & 618 in the same parish. Pltf. had 
previous purchased the strip coloured 
rown in 1925, the parcels being as follows: 
‘‘ All that strip of land leading from W. 
Fields ’’—which were the plots 652 & 653— 
“to the high road running from the village 
of C. to... C. common in the parish of 
Pp... .’3; the habendum being to plitf. in fee 
simple ‘‘ to the use that the vendor his heirs 
& successors in title owner or owners... 
of the hereditaments coloured red ’’—which 
were the plots 634, 653 & 652—‘*. . . shall 
have full right & liberty ...to pass & 
repass ... over & along the piece of land 
coloured brown on the said plan...’ Pité. 
subsequently, in June, 1925, purchased at 
an auction sale the plots referred to above, 
634, part of 635, 652 & 653 ; deft. also bought 
the plots numbers 618 & 654. The plots 
purchased by pltf., bate ae 24 in the sale, 
were described as including a right of way 
for all purposes over the brown strip. Bv 
that purchase pltf., having become the legal 
owner of the dominant & servient tene- 
ments, the right of way became merged. 
Pitf. subsequently contracted to sell plots 
653 & 652 to deft. In the draft conveyance 
submitted to pltf.’s solrs. by deft.’s solrs., 
a right of way was inse in favour of the 
* purchaser (deft.) over pltf.’s land to the 
rown strip. This was struck out by the 
solrs. for the vendor (pltf.); & no grant was 
shown in the conveyance ultimately executed 
by the ies in Oct. 1926,-of any right of 
way. Pitf. found later that deft. was passing 
over a track in plot 634 in order to make use 
of the brown strip for the purpose of taking 
farm carts from his own land over piltf.’s 
property to the high road; & he claimed a 
right of way. Pltf. sought a declaration that 
deft. was not entitled to any such right of 


way as he claimed, & further that the con- 
veyance to deft. of plots 652 & 653 might be 
rectified by the express exclusion therefrom 
of any implied night of way which might arise 
under Law of Property Act, 1925 (c. 20), 
s. 62 :—Held: though the right to use the 
track was one reputed to be enjoyed with the 
land, that was plots 653 & 652, & to that 
extent deft. was entitled to succeed, yet 
plitf. was entitled to have the conveyance 
rectified. The evidence showed that neither 
pltf. nor deft. intended that any such right 
should pass on the conveyance of plots 653 
& 652. The conveyance therefore would 
be rectified by thé insertion therein of proper 
words limiting the implication of any right 
of way which might arise under the Law of 
Property Act, 1925 (c. 20), 5s. 62.—CLARK »v. 
BARNES, [1929] 2 Ch. 368; 99 L. J. Ch. 20; 
142 L. T. 88. 


Annotation :—Refd. Borman v. Griffith, [1930] 1 Ch. 493. 
196b. What amounts to ‘‘ assurance of property 


or of an interest therein ’’—Agreement for 
lease exceeding thrre years.}—By an agree- 
ment in writing cated Oct. 10, 1923, J. 
agreed to demise to pltf. The Gardens, 
‘with the paddock, orchard, & adjoining 
gardens,’ for seven years from Sept. 29, 
1923. These premises were situate in a 
large park called Wood Green Park, & were 
not approached by any public road. ‘The 
agreement did not expressly reserve any 
right of way to pltf. In 1926, J. executed a 
lease to deft. of The Hall, & the remainder 


of the park, for fourteen years from luv. 25, | 210a, —— 
1926. The Hall had previously been iet to | 
H., who had surrendered his lease. A |! 


carriage drive ran from a public highway 
called Silver Street, through Wood Green 
Park, by the side of the front door of The 
Gardens, & on to The Hall. At the date of 
the agreement of Oct. 1923, J. was construct- 
ing, & afterwards completed, an unmetalled 
way from Silver Street to the back of The 
Gardens: but after that date pltf. constantly 
used the drive. Deft. obstructed pltf. in his 
use of the drive. In an action by pltf., 
claiming to be entitled to a right of way over 
the drive :—Held: (1) an agreement for a 
lease exceeding a term of three years is not 
an “‘ assurance of property or of an interest 
therein,’’ within Law of Property Act, 1925 
(c. 20), s. 205 (1) (ii), & therefore cannot be 
deemed to include the general words of 
sect. 62 of that Act; (2) the tenant was in 
the same position as if the ct. had granted 
specific performance of the agreement, 1.¢., 
in regard to rights of way, as if, before the 
coming into force of the Conveyancing Act, 
1881, the property had been demised with 
no mention of rights of way; &, in the 
circumstances, a demise to pltf. of a right to 
use the drive upon terms must be implied.— 
BORMAN v. GRIFFITH, [1930] 1 Ch. 493; 99 
L. J. Ch. 295; 142 L. T. 645. 


Annotation :—As to (2) Refd. Liddiard v. Waldron, [1933] 
2K. B. 319. 


204a, 





Intention of parties—No evidence of 
jnotention to determine status quo.]— Two 
adjoining houses, originally belonging to one 
_ person, subsequently became vested in pltf. 
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& deft. respectively. For some years before 
the severance of ownership, a creeper had 
been growing in what was now deft.’s garden 
with its foliage spreading along the wall of 
pitf.’s house. Also, again before the sever- 
ance of ownership, the post of a gate leading 
from what was now deft.’s garden had been 
fastened by plugs & nails into pltf.’s wall. 
The growth of the creeper had from time to 
time reached gai gutter, & he had been 
obliged to cut it back. Pltf. brought an 
action for trespass in respect of the two 
above-mentioned acts, & the county ct. 
judge found both acts to be trespasses :— 
Held: both the growth of the creeper on 
pltf.’s wall & the fastening of the gate to 
pltf.’s wall would amount to trespasses, 
unless they could be justified by the existence 
of an easement; the implied reservation of 
an easement in a grant of property depends 
on the common intention of the parties ; here 
there was no evidence that it was not the 
intention of the parties to the conveyance 
that creeper & gate-post should remain, & 
therefore an easement in each case was 
impliedly reserved ; there was, however, a 
duty on the part of the grantee to use care 
that the grantor’s property was not unduly 
interfered with ; deft. in allowing the creeper 
to obstruct pltf.’s gutter had failed to use 
necessary care, & ag to this part of the case 
the award as to damages must stand.— 


’ SIMPSON v. WEBER (1925), 133 L. T. 48; 41 


T. L. R. 302, D. C. 


~}—A grantor cannot ordi- 
narily reserve an easement otherwise than 
by express words for the benefit of land which 
he retains. 

The common owner of two adjoining houses, 
A. & B., at the back of which ran a paved 
path, sold A. without reserving any right 
to use the path except for one specific 
purpose, & afterwards sold B.:—Held: in 
the absence of any evidence of a claim of 
user as of right admitted or acquiesced in, 
the purchaser of B. was not entitled to use 
the path at the back of A. for all purposes, 
but was limited to the use which was speci- 
fically reserved.—LIDDIARD v. WALDRON, 
[1934] 1 K. B. 4385; 103 L. J. K. B. 172; 
160 L. T. 323; 50 T. L. R. 172, ©. A. 


——- Matter of convenience & not 
necessity.])—Where real property is severed 
by the grant of a part of it, there cun be no 
implied reservation, in favour of the property 
retained, of an casement of convenience ; but 
only of an easement of necessity. 

I'wo adjoining messuages in a terrace, 
Nos. 28 & 30, in common ownership, were 
leased on a ninety-nine years’ lease, which, 
in 1896, was assigned to G., who in 1901 
assigned the lease of No. 30 to pltf.’s pre- 
decessors in title, without reserving en ahah 
in favour of No. 28, the property retained, 
any right of way across the garden of No. 30. 
In 1904 G. assigned the lease of No. 28 to 











' deft.’s predecessor in title. Pltf. claimed in 


the county ct. an injunction restraining deft. 
from crossing on a path across the garden 
of No. 30 from a gate in the fence between the 


eel 


f 
il, ——.}—Epinsurca Lire Assur- | (1937), 27 8. R. N. 8. W, 379; 
ra Co. t. BARNHART (1886), 17 C. P. Ne 8. W. W. N. 89.—AUS 
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two properties, to a gate opposite, which led 
into a passage-way giving access to the road 
in front of the terrace. Deft. claimed a 
right of footway across this path by reason 
of her occupation of No. 28. The county ct. 
judge found that both at the time when there 
was unity of possession of Nos. 28 & 30, & 
from the time when the lease of No. 30 had 
been assigned, the path had always been used 
for the limited purpose of removing dust & 
refuse & for bringing in coal, & for no other 
purpose. But he did not find whether this 
user was by pltf.’s leave & courtesy, or 
whether there was an apparent & con- 
tinuous easement from some certain time. 
Confusing the dates & thinking that the lease 
of the alleged dominant tenement, No. 28, 
was first assigned, when in fact the lease of 
No. 30 was first assigned, he held that although 
deft. had no unrestricted right of way across 
the path, yet, in 1901, there was an implied 
grant of an apparent quasi-easement enuring 
to deft. for the limited purpose of removing 
refuse & bringing in coal, & he made a declara- 
tion to that effect :—Held: there was no 
evidence that on the grant in 1901 to the 
pltf.’s predecessor in title where was an implied 
reservation of a right of way in favour of 
deft. across the garden of pltf. for the removal 
of dust & refuse & the delivery of coal.— 
' ALDRIDGE v. WRIGHT, [1929] 2 K. B. 117; 98 
L. J. K. B. 682; 141 L. T. 352, C. A. 
Annciaion :—Consd. Liddiard v. Waldron, [1934] 1 K. B. 


215. Add. Annotation :—-As to (1) Consd. Aldridge 
v. Wright, [1929] 2 K. B. 117. 


216. Add. Annotation :—As to (1) Refd. Aldridge 
v. Wright, [1929] 1 K. B. 381. 


228. Add. Annotations :—Refd. Sack v. Jones, [1925] 
Ch. 235; Aldridge v. Wright, [1929] 2 K. B. 
117; Vanderpant v. Mayfair Hotel Co., [1930] 
a won an Liddiard v. Waldron, [1933] 2 

. B. 819. 


226. Add. Annotations :—As to (1) Consd. Liddiard 
v. Waldron, [1934] 1 K. B. 435. Aa to (4) 
Consd. Aldridge v. Wright, [1929] 1 K. B. 381. 


229. Add. Annotations :—Apld. Sack v. Jones, 
[1925] Ch. 235. Refd. Simpson v. Weber 
(1925), 183 L. T. 46; Aldridge v. Wright, 
[1929] 2 K. B. 117; Vanderpant v. Mayfair 





Hotel Co., [1930] 1 Ch. 188; Liddiard v. 
Waldron, [1933] 2 K. B. 319. 

238a. No. 196b, 
ante. 


252a. 


ENGLISH AND Empire Digest SUPPLEMENT. 
250. Add. Annotations :—As to (1) Consd. Bartlett 


v. Tottenham, [1932] 1 Ch. 114. Ae ft 
(3) Refd. Aldridge v. Wright (1929), 98 
L. J. K. B. 285; Liddiard v. Waldron, [1933] 
2K. B. 319. 








——..]}— Pltf. was the owner of a 
cottage & farm land (the pink land) under 
two conveyances made to his predecessors 
in title in 1919, & deft. was the owner of 
adjoining land (the blue land) conveyed 
to her in 1929 by the same common owners. 
More than forty years ago the common owners 
constructed a collecting tank for water, 
mainly on the pink land, which fed a tank 
(Tank Z) on the edge of the blue land. Tank 
Z was used as a drinking trough for cattle 
& horses, & it had no outlet, but was tipped 
towards the south so that it overflowed 
on to the pink land through a wall between 
the pink & the blue land. The overflow was 
then conducted by a stone drain to an open 
watercourse along which the water flowed 
to the southern boundary of the pink land. 
The watercourse then turned & flowed along 
inside the southern boundary, being joined 
at the bend by a natural stream. At least 
from the bend the watercourse was a natural 
stream, & at two points along it were dipping 
points, one used for watering pltf.’s cattle 
& the other used by cottagers & other persons, 
including the occupants of the cottage on the 
pink land & of two other cottages near by 
which also belonged to pltf. In Feb. 1920, 
deft. substituted for Tank Z a covered brick 
tank connected by an underground pipe laid 
along the southern boundary of the blue land 
to a ram which pumped water to deft.’s 
house. There was also an overflow outlet 
to the new tank by which the overflow still 
passed through the boundary wall on to the 
pink land, but the flow was substantially 
diminished. In laying the pipe along the 
southern boundary of the blue land in a 
trench, springs were tapped & damage was 
said to have resulted from the escape of this 
water on to the surface of the pink land :— 
Held: (1) as Tank Z had been constructed 
simply for supplying water to cattle & horses 
grazing on the blue land & not for the benefit 
of the pink land, there could be no expectation 
that the overflow from it would be other than 
temporary, & the right to the continuance 
of the overflow did not pass under the general 
words implied in the conveyances of the pink 
land in 1919 by Conveyancing Act, 1881 
(c. 41), s. 6, now Law of Property Act, 1925 
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223 i. Whether reservation will be 
tmplied— Easement of necessity—-Sup- 
—S§ sale by grantor.|— 
ATIONAL ‘l'RUST Co. tv. WESTERN 
TrRosT Co. (1912), 21 W. L. R. 571; 
A W. R. 667; 4D. L. R. 455.— 


PART III. SECT. 2, SUB-SECT. 1.—C. 
gi i. Land bounded by 
private road.}—Pltf., a lessee, alaimed 
be entitled to a right of way over 4 
vee road existent at the time of 
he lease & maintained by the lessor, 
owner of adjoining lands, as one of the 
approaches a the highway to his 
own house, & ere to be used 
oy, tenants eed yeare without 
ection. The leased property as 
aeieeined in the lease did not embrace 
this road, but the lessee claimed that 
he & prior occupiers of the leased house 











had the use of it, &, as one of the named 
boundaries was the roadway, the lease 
impliedly gave him a right of way over 
it. :—~- Held: the lessee was not entitled to 
the right -of-way.— BREADY v. MCLEN- 
NAN (No. aay { th can W. R. 924; 


33 B.C. 

g il. —— Land bounded 
lane.}—A conveyance or lease of lan 
described as abutting on, or bounded 
by, a lane or right of way, or a convey- 
ance by reference to a plan indicating 
that the land in fact abuts on, or : 
bounded by, a lane or right of way, is 
equivalent Ay a grant to the ponroyee 
or lessee of access to & fro over t 
lane or right of way, if the ownership 
of the same is vested in the conveyor 
or lessor. WLISHAW wv. PONSFORD 
eae 28 8. R. N. S. W. 381; 45 
N.8 —AUS. 


V. W.N. 94. 
g iit SemicaeeeiRe ee, Si The decisions 
in * ingland prior to 1881 were not 
4 : 








uniform on the question whether a 
right of way was a continuous ease- 
ment or not: but the Indian Ease- 
ments Act adopted the view that it 
was not. Hence on a partition of 
two tenements, a right of way even 
over a& well -formed & metalled road 
does not pass to the grantee as a con- 
tinuous easement. i is. is this view, as 
enacted in the Act, that must govern 
wherever the Act is in force, in pre- 
ference to the now well-established 
view in England. The wa Pe rare 
however, pass to the grantee is an 
easement of necessity; but a ease- 
ment of way cannot be termed “‘ neces- 
sary ’? though the way was used as a 
way before the partition or even 
though it may be the most convenient 
or reasonable means of access, if in 
fact there is another way.—NaRaYONa 
GAJAPATIRAJU v.- TNAYAMMAJI 
(1929), I. L. R. 53 Mad. 449.—-IND. 


(c. 20), 8s. 62; (2) pltf. had no prescriptive 
right to have the water naturally flowing 
in the stream along the southern boundary 
of the pink land augmented by the overflow 
from Tank Z along an artificial watercourse 
which had been constructed for a temporary 
purpose only.—BARTLETT v. TOTTENHAM, 
[1932] 1 Ch. 114; 101 L. J. Ch. 160; 145 
L. T. 686. 


Add. Annotations :—As to (1) Apld. Aldridge 
v. Wright, [1929] 2 K. B. 117. Consd. Lid- 
diard v. Waldron, [1934] 1 K. B. 435. Refd. 
Simpson v. Weber (1925), 133 L. T. 46; Greg 
v. Planque, [1936] 1 K. B. 669. As to 
(2) Consd. Aldridge v. Wright, [1929] 2 
K. B. 117: Borman v. Griffith, [1930] 1 Ch. 
493 ; Bartlett v. Tottenham, [1932] 1 Ch. 114. 


Add, Annotations :—As to (1) Refd. Bartlett 
v. Tottenham, [19382] 1 Ch. 114. As to (6) 
Refd. Aldridge v. Wright, [1929] 2 K. B. 117. 


Add. Annotation :—Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 
Add. Annotations :—Refd. Vanderpant v. 
Mayfair Hotel Ce., Ltd., [1930] 1 Ch. 138 ; 
Liddiard v. Waldren, [1933] 2 K. B. 319. 
267a. ——— Intention to use property for working 
mill.}—KEEWATIN POWER Co., Lrp. v. LAKE 
OF THE WooDs MILLING Co., LTpD., No. 273a, 
ante. 
271. Add. Annotation :—Refd. Aldridge v. Wright. 
{1929] 2 K. B. 117. 
Right to take water from artificial 
channel—Limited to capacity of channe) at 
time of grant.]—In 1894 the Crown, by an 
Ontario patent, granted to applts. the backs 
& bed of a natural outflow from a very lars:- 
lake, & the adjoining water power. The 
grant provided that it was not to be con- 
strued as conferring exclusive rights else- 
where upon the lake or upon other streams, 
nor as authority to restrict any powers or 
privileges therebefore enjoyed by the Crown. 
Applts. used water power from the outflow 
to work an electrical power plant. In 1892 
& 1891 the Crown had similariy granted to 
resps.’ predecessors in title land the bound- 
aries of which, in each case, included a mill 


253. 


261 e 


264. 
267. 


273a. 





& an artificial channel from a bay of the lake. 


The mills had been erected & the channels 
made by the grantees with the approval of 
the Crown; the grants mentioned the mill 
races, but did not expressly include water 
power. Resps. used water power from the 
channels to work their mills, Water passing 
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through the channels & the mill sluices, when 
open, flowed into the river formed by the 
outflow at a point below applts.’ works. 
Applits. brought actions to restrain resps. 
from diverting water from the lake :—Held: 
having regard to the circumstances in which 
the grants of 1892 & 1891 were made they 
each conferred an easement upon the respec- 
tive resps. to use water from the channel for 
the purpose of working a mill, & the grant to 
applts. was subject to that easement. The 
easement was limited only by the capacity 
of the respective channels when granted, not 
by the size or character of the mill then 
existing thereon; although the water could 
be used only for working a mill, it could be 
used to develop electrical power to work or 
light a mill—KEEWATIN PoweER Co., LTp. 
v. LAKE OF THE Woops MILutnea Co., LTp., 
[1930] A. C. 640; 100L. J. P.C.1; 143 L. T. 
633, P. C. e 


Add. Annotation :—Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 


Add. Annotation :—Consd. Aldridge v. Wright, 
[1920] 2 K. B. 117. 


Add. Annotations :—As to (2) Apprvd. Gregg 
v. Richards, [1926] Ch. 621. Refd. Hapgood 
v. Martin & Son, Ltd. (i934), 152 L. T. 72. 
As to (3) Distd. Aldridge v. Wright, [1929] 
2 K. B. 117. Refd. Liddiard v. Waldron, 
{1933] 2 K. B. 319. 

Add Annotations :—As to (1) Refd. Sinipson 
v. Weber (1925), 1383 L. T. 46. As to (2) 
Consd. Bartlett v. Tottenham, [1932] 1 Ch. 
114. As to (5) Refd. Beauchamp v. Krome 
Rural District Council, [1987] 4 ATL dd. Wt. 
348, 

In the last line of the first paragraph add the 
word *‘not’”’ after the word “ ought.” 

Add. Annotations :-—Consd. Yorkshire Fast 
Riding County Counc)! v. Selby Bridge Co., 
[1925] Ch. 841. Refd. Winsford Entertain- 
ments v. Winsford U. D. C. (1924), 23 
L. G. R 254; Layzell v. Thompson (1926), 
43 T. L. R. 583; Bournemouth-Swanage 
Motor Road & Ferry Co. v. Harvey & Sons, 
[1930] A. C. 649; Fishenden v. Higgs & Hill, 
Ltd. (1985), 153 L. T. 128. 

Add. Annotation :—Refd. Aldridge v. Wright, 
[1920] 2 Kk. GB. 117. 

Add. Annotation :—-Refd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 
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k Right of way reserved to some 
grantees only.J—-MAUGHAN v. CASsCI 
(1884), 5 O. R. 518.—CAN. 


284 i. Conveyancea not simultaneois 





—Right of way.}-——PHILLIPS v. Rosa, 
(1926) 1 D. L. R. 605; 58 N.S. R. 
326.—CAN. 


PART III. SECT. 8, SUB-SECT. 2. 


sm. The public.}—To a suit by a 
private person against the Govt. for a 
declaration of his ownership of s land, 
the acquisition of an easement over it 
by the public is no defence. Though 
the public cannot acquire ownership of 
& land, it can acquire over it an ease- 
ment by prescription.—Usasan KASIM 
SaIlT 0. SECRETARY OF STATE FO 
{NDIA (1923), I. L. R. 47 Mad. 116.— 


8p. Mortgagor against mortgagee. }— 
the owner of the servient tene- 


ment is mtgee. of the dominant tene- 
ment for the whole of the proscriptive 
period, the mtgor. {n possession of the 
dominant tenemont cannot claim au 
easement against the mtgee. by pre- 
scription.—WaALKER 0.  HENNIGAR, 
{1935} 1 D. L. R. 285.—OAN. 

oi. —— In land of leasor.} — 
Although a tenant cannot acquire a 

rescriptive right of easement in land 
belonging to his lessor, he may claim 
a right of easement based on im- 
memorial user.—'FINKOWRI, KTO. 9. 
RaM, ETC. (1922), I. L. R. 50 Cale. 
356.—IND. 


sr. JVeckly tenant.]—A weekly tenant, 
suing without joining his landlord, can 
establish a right. of way against another 
tenant of the same landlord.-—TALLON 
v. ENNIS, [1937] I. R. 549.-—-IR. 


PART III. SECT. 8, SUB-SECT. 38. 
s i, ——.}—In India a tenant can 


5 


establish his rigbt to irrigate his field 
from bis landlord’s tank by proof of 
open & continuous user from time 
immemorial.—-TINKOWRI, ETC. v. RAM, 
rast (1922), I. L. HR. 50 Cale. 356.— 


aw. Not right to use ratlhway.)— 
MEAGHER v. CANADIAN PAOIFIO RY. 
Co. (1912), 42 N. B. R. 46.—CAN. 

az. Right to trap.j}—Rict Lake Fur 
Co., LTp. v. MOALLISTER, [1925] 2 
D. L. R. 506; 56 0. L. R. 440.—CAN. 


PART III, SECT. 3, SUB-SECT. 4.—A. 


he & his predecessors in title for 
20 years preceding the commencement 
of the action had enjoyed as of right 
a way for themselves & their servanta 
on foot & with horses, carriages, 
vehicles, cattle, sheep & other farming 
stock from the public highway over 
deft.’s land to plti.’s land & from plt?.’s 


Cases 329-399. 


829. Add. Annotation :—As to (1) Refd. Busby v. 
Avgherino, [1928] A. O. 290. 


846. Add. Annotations :—Generally, Refd. Layzell 
v. Thompson (1927), 137 L. T. 106; Bourne- 
mouth-Swanage Motor Road & Ferry Co. v. 
‘Harvey & Sons. [1930] A. OC. 549. 


847. Add. Annotations :—Refd. Stoney v. Hast- 
bourne R. D. C., [1927] 1 Ch. 367, 
1 Ch. 440. 


349. Add. Annotation :—Folld. Willoughby  v. 
Eckstein, [1936] 1 All E. R. 650. 


858. Add. Annotations :—-As to (2) Refd. Wirral 
Estates, Ltd. v. Shaw (1932), 48 T. L. R. 

Refd. Wheeler v. 

Estates, Ltd., [1935] 1 K. B. 294. 


859. Add. Annotation :—Refd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 


Whiteley, [1929] 


281. Generally, 


[1926] A. C. 355. 


? 


360. Add. Annotation ;—As to (1) Consd. Green »v. 
Matthews & Co. (1980), 46 T. L. R. 206. 


361. Add. Annotations :—As to (5) & (6) Folld.. 
Green v. Matthews & Co. (1930), 46 T. L. RB. 


land to such public highway & that 
deft. had wrongfully obstructed him in 
the enjoyment of such right of wy. 
Deft. pleaded that there had been no 
guch user or enjoyment of the way 
claimed by pltf. as supported a nre- 
soriptive right or cla thereto, & 
alleged (inter alia) that deft.’s pre- 
necaasor in title had no knowledge of 
the ee, d claim, & further, that pltf. 
during th e said period of 20 years had 
f claimed the ownership of part 
. of the land over which the way was 
claimed to have been ave ed :—Held : 
deft.’s predecessor in title in any event 
ned had a reasonable opportunity of 
ecoming aware of the enoreent by 
pee of a right over his lan for that 
reason the enjoyment of the right of 
way could not be alleged to or ached 


Hovuas »v. Tay Lor, [1927] W. A. L. R. 
97.—AUS. 
826 xi. -——— .}-Held : where a& person 


has possessory ripe over a piece of 
land, Pihe title to the land being vested 
in Govt., another person may establish 
a right of access to a tomb erected on 
such land & to worship there. Such a 
ef t must have been openly enjoyed 
thout leave, stealth, or force for a 
length of time which suggests originally 
an agreement or an usage that has 
become a customary law of the place 
in respect of the persons or things in 
which it is concerned.—DAWson v. 
oone paeen) BEGUM (PRINCESS) 
(1928), I. L. R. 6 Ran. 456.—IND. 


sa. Sate as one of public.}—To con- 
stitute a legal possession of land, not 
only must there be a corporeal 
detention, or that quasi-detention 
which, according to the nature of the 
at is e uy glen’ thereto, but, also, 

the inten to act as owner of the 
land: no = ROMDensIOE is acquired 
by the exercise of a supposed right as 
one of the pub lic. The rear portions of 
pitf.’3 & deft.’s lands abutted on a 
ublic lane, a strip of land between 
he fenoe erected on deft.’s land & the 
boundary of the lane bel anenoloeed. 
Pitf., for over 20 years, mer aes 
strip to be a part of the lane, had been 
acoustomed to drive over it to get to 
his stable, pie so in the exercise of 
& supposed as ea of the public, 
& not as an easement to his land :— 
Held: he had not acquired any right 
to use the ate oon ae ve. Falir- 
WEATHER (1906), 7 785; 8 
O. W. R. 886; 18 0. OF Me 60. tAN 


sh. Dominant & servient tenement tn 
same occupation—Occupation of servient 


861a. 





Hue v. 
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206. Generally, Refd. Legge & Son, Ltd. v. 
Wenlock Corpn., [1936] 2 All 


~}—A person cannot set up a right 
either by prescription or under the doctrine 
of lost grant to cause sewage or trade refuse 
to fall or flow into a stream or watercourse, 
& thereby to pollute it, where the right 
claimed would be in contravention of a 
statutory prohibition such as is contained 


K. R. 1867. 


in Rivers Pollution Prevention Act, 1876 


Wirral 


(c. 75).—GREEN v. MATTHEWS & Co. (1930), 
46 T. L. R. 206. 


Annotation :-—Retd. Legge & Son, Ltd. v. Wenlock Corpn., 
[1936] 2 All E. R. 1367. 


868. Add. Annotation :—Refd. Bartlett v. Totten- 
ham, [1932] 1 Ch. 114. 

381. Add. Annotation :—Generally, Refd. Todrick 
v. Western National Omnibus Co. (1934), 103 
L. J. Ch. 224. 


889. Add. Annotation :—As to (3) Refd. Slack v. 





tenement wrongful.|—The time for 
acquisition of an easement by prescrip- 
tion doves not run while the dominant 
& servient tenements are in the occu- 
een of the same person, even though 

he occupation of the servient tenement 
be wrongful & witbout the privity of 
the true owner.—INNES v, FERGUSON 
ee 21 A. * 323; affd. (1895), 


PART III. SECT. 3, SUB-SECT. 4.—B. 


339 iv. -}—Pitfs. &- defts. 
occupy lands very near each other, the 
land of a third party intervening 
between. Defts. had been tak ng 
water, flowing through an artifici 
channel, into their land, for the purpose 
of irrigation, for nearly thirty-two or 
thirty-five years without interruption, 
every monsoon through the land of the 
thi erson, by cutting the ridge 
(ail) of a plot of land, belonging to 
pltfa., in one place. Pltfs. sued for 
Pee injunction to restrain defts. 
rom cutting the ail:—Held: defts. 
had acquired a prescription rizht to take 
water by cutting the ail.—BIPIN 
BREHARI GHATAK v. RAMNATH GHATAK 
(1929), I. L. R. 56 Calo. 161.—-IND. 


80. Continuous user-—Right exercised 
from year to Dae fe -}—Held : where deft 
ae an action for trespass to land, claimed 

a of way by prescription over the 
int it was necessary for him to show 
continuous user of a definite way & 
exercise of the right from year to year. 








~——PETIPAS v, {YETTE (1913), 12 
E. L. R. 537.—CAN. 
ed. ——— Whether as of right or by 


permission. |}—Pitf. & deft. were the 
owners & be arid of adjoining farms, 
& deft. claimed to have acquired, by 
prescription, a right of way over a 
road or track op Dp tf.’ property. The 
wey eta pitf.’s property had been used 
dM ft. whenever he wished to visit 
8 brother or whenever he wished to 
go past ae brother’s house into the 
main ro the way for 
oe the 1 the purposes for which he required 
t in connection with his farm. 
Thies user commenced at a time when 
po ‘s farm was owned by deft.’s 
rother & continued through subse- 
quent changes of occupanc 
since pitf. becams the owner & occupier 
of the farm.. Pitf. allered & deft. 
denied that permission had been given 
to deft. to use the road, & that the use 
of the road by deft. was not as a right: 
—Held: deft.’s right of way over the 
road had been established.—AUSTIN v. 


until & 


Leeds Industrial Co-op. Soc. 
L. J. Ch. 46. 

399. Add. Annotation :—Consd. Merstham Manor, 
Ltd. v. Coulsdon & Purley Urban District 
Council, [1937] 2 K. B. 77. 


(1924), 94 


ace ep rat eeante 


Wriaeut, (1927] W. A. L. R. 55.— 
AUS. 


PART III. SECT. 8, SUB-SECT. 5.—A. 


845 t. Origin of doctrine.|— When en- 
joyment of a right of easement has con- 
tinued uninterrupted for a long series 
of years, such enjoyment should bw 
attributed to a legal origin, & the ct. 
should presume a grant by an agrec- 
ment. ee ae ETC. RAM, ETC. 
(1922), I. L. R. 50 Cale. 356-—IND. 


PART III. SECT. 8, SUB-SECT. 5.—E. 


se. Proof of commencement of ten- 
ancy — User immemorial.| — Where 
the origin of a tenancy is known, but 
the origin of a right of easement has 
not been craced, the tenancy does not 
rebut the presumption of a grant which 
arises upon proof of immemorial user. 
Tp an ETC. © RAM, ETC. (1922), 
1. 0 Calo. 356.—IND. 


PART III. ero. by. SUB-SECT. 6.— 


ti. S. P. SuspBA Rao v. LAKSHMANA 
ae (1925), 1 R. 49 Mad. 820.— 


t ii. -/—-CARPET IMPORT CoO., 
LTp. v. Beato & Co., Lrp., {1927) 
N. Z. L. R. 37.—N.Z. 


PART III. Oe at SUS Pees: 6.— 

413 i. Evidence that user not of right 
ee stifdid licence bese during statutory 
p Paro] licence is of no moment 
unless rt is applied for & granted 
within the period of forty years pre- 
scribed by Limitations Act, R. 8. O., 
1914, 8. 35, in which case it will negative 
the enjoyment of the easement as of 
right for rio oe .—BowsEs v. REID, 
1924} 2 309; 54 0. L. R. 
53.—CAN. 


PART III, sa hee 8, SUB-SECT. 6.— 
C. (b) iil. 





—— Wa y.)--FERGUBON v. INNES 
(1896), 248. 0.4 R. 703.—CAN. 


PART Ill. SECT. SUB-SECT. 6.— 


C. (ce 
sf. Forty years — Whether conclu: 
sive.] — Limitations Act, R. 8. O., 
1914, s. 35, makes a ht which has 
been enjoyed for the period of 
forty years indefeasible, unless it 
mt dante that it was enjoyed by virtue 
some consent or agreement expressly 
given by deed or writing.—Bowkxs ¢. 


435. 


452. 


466. 


482. 


487. 


493. 


Sinclair, [1924] 
Sinclair, (1925] A. C. 227. 


Add. Annotations :—As to (1) Refd. Stoney v. 
Eastbourne R. C. & Devonshire (1926), 95 
. es : Shy ; Williams-Ellis v. Cobb, [1935] 


Add. Annotation :—Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 


Add. Annotation :—As to (8) Refd. Merstham 
Manor, Ltd. v. Coulsdon & Purley Urban 
District Council, [1937] 2 K. B. 77. 


4.67. 


467a. 


475. 


Vol. XIX.—Easements. Cases 435—516, 


Add. Annotation :—-Distd. Wade (Gabriel) & 
English, Ltd. v. Dixon & Cardus, Ltd., [1937] 
3 All KE. R. 900. © 

«+—-Where a party is relying upon 
the legal fiction of a lost grant, the ct. will not 
make an order for particulars thereof.—WADB 
& ENGLISH, Lrp. v. Drxon & Carpvus, Lro., 
[1937] 3 All Kk. R. 900; 81 Sol. Jo. 703. 

Add. Annotation :—Generally, Refd. Fishen- 
ea v. Higgs & Hill, Ltd. (1985), 153 L. T. 








eee nee 


Part V.—Preservation and Repair of Easements. 


Add. Annotation :—Refd. Sack v. 
[1925] Ch. 235. 


| 


Jones, | 483. Add. Annotation :—Refd. Metropolitan Water 


Board v. L. & N, E. Ry. (1924), 181 L. T. 123. 


Part VI.—Extinguishment of Easements. 


Add. Annotation :—Generally, Refd. Aldridge 
v. Wright, [1929] 2 K. B. 117. 


Add, Annotations :—As to (1) Apld. Swan v. 
1 Ch. 254. Refd. Swan v. 


494. Add. Annotation :—As to (2) Refd. Swan v. 


Sinclair, [1925] A. C. 227. 


502. Add. Annotation :-~Refd. Swan v. Sinclair, 


[1925] A. C. 227. 


005. Add. Annotation :—Refd. Swan v. Sincia:, 


511. 


O15. 


[1925] A. C. 227. 
Add. Annotation :—As to (1) Refd. Swan v. 


Sinclair, [1925] A. C. 227. 


For the paragraph in the original volume sub- 


stitute the following paragraph :— 


——  Acquiescence in obstruction of way.]— 


In 1870 a row of houses was put up for sale 
by auction in eleven lots. One of the con- 


ditions was that a strip of land fifteen feet in 
width, running the entire length of the lots 





ReErp, [1924] 2 
O. L. R. 253.—CAN. 

4383 i. Against whom time computed— 
Reversioner.)—EISENHAUER 0. 


D. L. R. 399; 54 


{ 
253.—CAN. 
Why- 


one 


1924) 2 D. L. R. 399; 54 0. L. R. 


PART IV. SECT. 1. 


& being the rear portions of the back gardens 
of the houses, was intended to form a right 
of way from the back garden of each house 
into Church Road, which bounded the side 
of lot 1 on the south, & that the lots would 
be sold subject to & with the benefit of such 
right of way, & that tie respective purchasers 
should at the earliest possible moment re- 
move the fifteen feet of end garden wall & 
form the right of way. This condition was 
recited in each of the conveyances. Lot } 
was conveyed subject to the right of way of 
the owners of the other lots & lots 2 & 3 with 
the benefit of & subject to the right of way. 
The purchaser of lot | Iet it for a term of 
fifty years, which expired on June 15, 1922, 
subject to the right of way. In 1904 pltf. 
took an assignment of this lease, & in 1911 
he purchased the fee simple of lota 2 & 3, 
with the benefit & subject to the right of way. 
Deft. was the present owner of lot 1. For 
fifty years from the date of the original sale 


ee 














had failed to exercise a rigbt of way, 
bad fenced off their land, so as 

shut off the right of way & had omitted 
any specific mention of the right in 


NACHT (1902), 35 N. S. R. 295.—CAN., 
PART III. SECT. 3, SUB-SECT. 6,— 
C. (c) iti. 


448 I. Must be adverse obstruction— 
With knowledge d& assent of servicnt 
oOwner.j——Acts done by the tenant of a 
8ervient tenement which interfere with 
the possession of the dominant owner 
do not constitute interruption of user 
unless the acts are done with the 
knowledge & assent of the servient 
owner 4s an assertion of adverse right. 

Circumstances tn which held that 
temporary obstructions placed periodi- 
cally across an access right of way by 
the tenant of the servient tenement, 
without the knowledge or assent of 
the owner of the servient tenement & 
merely for the protection of the tenants 
Own crops, had not been placed there 
a8 an assertion of adverse right; &, 
accordingly, interruption of user had 
hot been established.—STEVENSON ¥. 
Donatpson, (1935] 5. C. 551.—SCOT. 


PART IIl. SECT. 5, SUB-SECT. 2. 
8g. Plea of user— Road within well- 
defined Venlo Stight variation of via 
trita—Sufictent.}—BowEs 0. EID, 


sh. Whether assignable.}—In July, 
1916, deft. & another granted to S. a 
right to lay down a tramway through 
deft.’s land for the purpose of removing 
S.’s timber. In 1919 S. assigned his 
rights under the agreoment to pltf., 
who continued to use the tramway. 
The assignment was known to deft., 
who raised no objection. Deft., in 
Aug. 1922, placed obstructions acrose 
the tramway. On « motion for au 
injunction, deft. contended that the 
contract granting the tramline was not 
assignable :—Held: the grant was not 
a personal one, & pltf. had an equitable 
interest by assignment from 8. in the 
easement.—MACDONALD 1. FPEDDLE, 
(1923) N. Z. L. R. 987.—N.Z. 


PART VI. SECT. 2, SUB-SECT. 2.—B. 

507 i. Non-user alone as presumption 
of abandonment— Abandonment question 
of fact.}—While mere non-user is not 
sufficient to amount to abandonment 
of a right of way, it is a fact to be taken 
into consideration, as it is from asl 
such facts that the ct. has to decide 
whether or not a clear intention to 
abandon can be inferred or is indicated. 
Where plitf. & his predecessors in title 


7 


various conveyances :—Held: an aban- 
donment was establishod.—CHRIsTo- 
PHER v. ‘coe (1924), 1.1. R.2 Ran, 





534.—I 
608 v. .}—Non-user {a not of 
{itself ovidence of abandonment.— 


NANTAIS ¥. PAZNER, [1928] 4 D. LL. RR. 
258; 590. L. R. 318.—CAN, 


508 vi. —— Onus of Prop us 
COOMBE v. MAUGHAN, (1928) 8 D. L. R. 
397; 62 0. L. ht. 3238.—CAN. 


g i. .}-—A mutual right of way 
was established in 1907 & 1908 by 
rants conveying adjoining parcela of 
and respectively to the predecessors 
in title of pltf. & deft. covering 5 feet 
in width of one parcel & 2 feet in width 
of the other, extending from the 
westerly Limit of a street westerly for 
75 feet. There was a dispute aa to tho 
westerly 15 feet, as to which deft. 
alleged that pltf.’s Ss fe of way had 
been abandoned :—//eld: the evidence 
did not justify the inference that the 
ht of way had been abandoned, 
although {ft was first used by deft. or 





her predecessor ay A ar cre v. 
Harris, [1930] 1 D. lL. R. 354; 64 
O. L. R. 513.—OAN. 


Cases 515—57la. 


no attempt was made to form the proposed 
roadway, the garden walls dividing the several 
lots remained intact,-& the wall separating 
lot 1 from Church Road was not breached. 
Church Road was six feet above the level of 
the back gardens. In 1883 the original lessee 
of lot 1 in the course of erecting some stables 
in his back garden raised the surface of the 
strip of land at the end of his lot to the level 
of Church Road, with the result that there 
was a drop of six feet from that strip into 
lot 2. In 1919 pltf., in anticipation of the 
expiration of his lease, proposed to build a 
garage on lots 2 & 3. ith that object in 
view he pares down part of the wall which 
separated the rear portion .of lot 1 from 
Church Road & erected gates there, & he 
also raised the level of the rear portion of 
lot 2: & subsequently he caused a car to be 
driven through the gates over the strip in 
lot 1 into lot 2. On the expiration of the 
lease deft. blocked up the gates & obstructed 
the way. In an action by pltf. as owner of 
lots 2 & 3 to enforce his right of way against 


558. 
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the deft.:—Held: (1) until the land was 
cleared there could be no effectual creation 
of a right of way; (2) having regard to the 
time which had elapsed before any purchaser 
attempted to assert his rights under the 
original conveyance, the inevitable inference 
was that the arrangement made in 1870 had 
been abandoned by common consent.—SWwan 
v. SINCLAIR, [1925] A. C. 2273; 94 L. J. Ch. 
104; 1832 L. T.577; 893. P.38; 41T. LR. 
158; 22 L. G. R. 705, H. L. 


Alternative headnote in 15 R. R. 508, n. :— 

‘‘ Unity of seisin of the land to which a 
right of way is appurtenant, with the land 
over which the way lies, extinguishes the 
right of way. But if there is a subsequent 
severance, the continued use of the way may 
be given in evidence of its necessity, although 
the owner claiming such way of necessity 
has acquired other land through which it 
would be physically possible to make a way ; 
no such way having been in fact made or 
used.”’ 


Part VIl.—Rights of Way. 


571. Add. Annotation :—Generally, Refd. Williams- 


Ellis v. Cobb, [1935] 1 K. B. 310. 


571a. Contiguity between dominant tenement & 


way unnecessary.]—(1) A right of way can 
validly be made appurtenant to land with 
which the way has no physical contiguity, 
but it must be beneficial in respect of the 
occupation of that land. 

Pltf. was the owner of a house in St. Ives, 
Cornwall, & of a private roadway to the south 
of the house leading from a highway to the 
west to garages at the eastern end, which also 
belonged to plitf. Property which included 
the roadway & garages had been conveyed 
to his predecessor in title by N. by a con- 
veyance dated Oct. 15, 1921, which contained 
a reservation to N. & his successors of a 
peepee) right of way along the roadway 
with power to extend it some yards to land 
further east belonging to N., which was 
shown on a plan attached to the conveyance 
& coloured blue. Subsequently N. bought 
some land north of the blue land, & by a deed 
dated Mar. 22, 1926, a right to extend the 
roadway to this land was substituted for the 
right to extend it directly on to the blue 
Iand. The result of this was that when the 
roadway was so extended it could sub- 


stantially only obtain access to the blue land 
over an intervening strip of the land to the 
north of it. Deft. co. having purchased the 
blue land & the land to the north of it built 
a garage for motor omnibuses on the blue 
land & proceeded to extend the roadway 
to the intervening strip & carry it over the 
strip to the blue land. As the part of the blue 
land where the garage stood was much higher 
than the roadway deft. co., in order to obtain 
a gradual slope, continued the roadway on 
pltf.’s land by means of a concrete ramp, 
which by the time it reached the five foot 
wall between pltf.’s land & the intervening 
strip was almost the height of the wall. 
Pitf. obiected strongly to the making of this 
ramp, which made access to his garages more 
difficult, & brought an action claiming (a) that 
defts. bad no right of way over the roadway 
for the reason that the right alleged to have 
been given pertained only to the blue land 
to which there was no direct access from the 
roadway ; or alternatively (b) that there had 
been excessive user of the right (i.) by reason 
of the building of the ramp, and (ii.) by 
reason of the user of the roadway for motor 
buses :—Held: it was sufficient that a right 


‘of way should be beneticial in respect of the 


PART VI. SECT. 3, SUB-SECT. 1. 


] i. -+-The unity of the dor- 
mant & servient estates in the same 
person extinguishes the easement 
appurtenant to the dominant estate.— 
TINKOWRI, ETO. wt. RAM, ETC. (1922), 
I. L. R. 50 Calc. 356.—IND. 

1 ii. Hasement of support.}— 
Byceee ve. SMITH (1880), 5 A. R. S41. 








549 i, Unity of possession without 
way of scisin——S: ion of easement 
——W ater. NKOWRI. ETC. v. Ram, 
IND. (19 2), Le L. R. 50 Calo. 356.— 





n i. ——.}—An easement may 
be revived after it has mn ex- 
tinguished. by the union of the domin- 
ant & servient tenements in one 


owner, by their subsequent severance, 
provided the easement is apparent, 
continuous & essential to the enjoy- 
ment of the dominant tenement.— 
TINKOWRI, ETC. ©. RAM, ETO. (1922), 
L, L. R. 50 Cale. 356.—IND. 


PART VI. SECT. 4. 
sk. Sale of servient tenement for 
taxes under statuto power. }— Under 
Calgary Charter a e for taxes of the 
servient tenement does not extinguish 
a true ecasement.— HUTCHINGS v. CAMP- 
BELL, WILSON & HORNER, LTD., [1924] 
2D. L. R. 299 s 1 W. W. R. 1070; 20 
Alita. L. R. 275.—CAN. 


PART VII. SECT. 1. 
566 ii. ——— Agreement between co- 


8 


owners.}—Deft. & B, each of whou 
owned one-half of a lot of land, entered 
into an agreement for a wight of way 
to a building in the rear, each con- 
tributing from his half one foot nine 
inches, so as to make a right of way, 
three feet six inches in width :—Hela: 
the deed providing for the establish- 
ment of the way must be construed as 
& mutual conveyance from each party 
to the other of an interest in the land 
necessary to be used in common for 
the alleged right of way, & not as an 
agreement to establish a right of way 
by grant or otherwire.—TrRavis IN- 
VESTMENT Co. v. POWER, [1925] 1 
D. L. R. 232; 57 N. S. R. 432.—CAN. 


r. For ‘‘ BADHAKATH ”’ read ‘‘ RaD- 
HANATH.”’ 


ownership of the land to which it purported 
to be made appurtenant, & there need be 
no physical contiguity between the way & 
the dominant tenement; but (2) there had 
been excessive user in regard both to the 
building of the ramp & to the user of the road- 
way for motor omnibuses.—TopDRICK v. 
WESTERN NATIONAL Omnisus Co., Ltp., 
[1934] Ch. 561; 103 L. J. Ch. 224; 151 
L. T. 163; 78 Sol. Jo. 318, C. A. 


Annotation :—As to (1) Consd. J?e Salvin's Indenture, Pitt v- 
8 


Durham County Water Board, [1938] 2 All EB. R, 498. 


580. 


581. 


598. 


607. 


641. 


652. 


658. 


664. 
683. 
684, 


687. 


Add. Annotation :—Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 


In the cross-references following this case for 
** Church ways.|—See Hiauways,”’ substitute 
“Church ways.]—See EccLESIAsSTICAL Law, 
p. 307, post.” 

Add. Annotation :—Refd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 


Add. Annotations :—Distd. Aldridge v. Wright, 
[1929] 2 K. B. 117. Apld. Borman v. 
Griffith, [1930 1 Oh. 493. Refd. Liddiard v. 
Waldron, [1933] 2 K. B. 319. 


Add. Annotation :—Refd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Ch. 284, 


Add. Annotation :—Refd. Symes & Jaywick 
Associated Properties, Ltd. v. Essex Rivers 
Catchment Board, [1937] 1 K. B. 548. 

Add. Annotation :—Generally, Refd. Blundy, 
Clark & Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 


Add. Annotation :—Refd. Callard v. Feeney, 
[1980] 1 K. B. 353. 


Add. Annotation :—Refd. Callard v. Beeney, 


[1930] 1 K. B. 353. 

Add. Annotations :—Consd. S. E. Ry. »v. 
Cooper, [1924] 1 Ch. 211: Todrick v. Western 
National Omnibus Co., [1934] Ch. 190. 
Add. Citations :—-[1924] 1 Ch. 211; 
L. T. 273; 88 J. P. 37. 

Add. Annotation :—As to (2) Refd. Birkdale 
District Electric Supply Co. v. Southport 
Corpn., [1926] A. C. 355. 
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PART VII. SECT. 2, SUB-SECT. 5. 


602 i. Hatent of user of wa 
subject to existing obstruction. 
& right of way is granted over land on 
which there exists an obstruction at 
the date of the grant, it is a question 
of interpretation of the grant whether 
the easement is subject to the obstruc- 
tion or free from it.—SrEAR v. Row- ing 


yr art eles Seta 2 eam eNO I 


of his house. 


Grant 
W hen 


interest : 
brin, 


FS a A SR 


quently, pltf. purchased the fee simple 
He gave evidence that 
remises in 1917 

for a twelve- 


he bad entered the 
under an agreemen 
months’ letting, & continued as tenant 
until he acquired 
& that he had used the door 
in the garden wall for the 
ng in coal & manure, 
icycles in & out. 





Evidence was 


Vol. XIX.—Easements. Cases 57la—688a. 


687a. ———.}—In 1923 pltf. conveyed a freehold 


farm to defts.’ predecessor in title by a deed 
which contained the following words: ‘' & 
together also with a right of way 14 feet wide 
as shown on the said plan marked A in & 
over the portion of the field numbered 171 
belonging to the vendor for the purpose of 
access to & from the point marked X on the 
said plan to the field numbered 169.” The 
property consisted of seventy acres, forming 
part. of a property of 102 acres originally 
conveyed to pltf., of which pltf. retained the 
manor house & park :—Held: the dominant 
tenement in this grant was the whole of the 
lands assured by the deed, that the right of 
way was appurtenant to those lands, & was 
not limited to the right to use the way for 
purposes connected with field 169 only.— 
CALLARD v. BEENEY, [1930] 1 K. B. 363; 99 
L. J. K. B. 133; 142 1. T. 45. 


Annotation :—Refd. Todrick v. Western National Omnibus 
Co., {1934} Ch. 561. 





~}—Pltf.’s predecessor conveyed to 
deft. a certain field of which deft. was tenant, 
& granted to him as a mecans of access to the 
field a right of way ‘‘ as at present enjoyed ”’ 
over a drive which passed through the vendor’s 
sroperty. The field had been used mainly 
fon agricultural purposes & to a small extent 
as a camping ground. After the conveyance, 
the number of people using the field for camp- 
ing & consequently passing over the drive 
increased considerably. Jn an action for a 
declaration that deft. was not entitled to use 
the drive so as substantially to increase the 
burden of the casement over the drive by 
altering its chavacter, nature or extent :— 
Held: the words ‘as at present enjoyed ”’ 
had no reference to the purposes for which 
deft. was using the field nor to the quantity 
of the user, but referred to the quality of the 
user, 7.e., on foot, with horses & with vehicles, 
by deft. at the time of the conveyance.— 
Hurt v. Bowmer, [1987] 1 All i. tk. 797; 
5638 TT. L. R. 325; 81 Sol. Jo. 118. 


688a. Excessive user—-What amounts to.]—Top- 


RICK v. WESTERN NATIONAL OMNIBUS Co., 
ltp., No. 571a, ante. 





there any evidence as fo the origin of 
e{thor back entrance :—-H/eld:  pltf. 
had failed to ertablish his claim.— 
M‘'DONAGH v. MULHOLLAND, [1931] 
I. R. 110.—IR. 


fee simple 
PART VII. SECT. 83, SUB-SECT. 2.—D. 


-J—FIELDER v. BANNISBTER 


pe ge of 
of bring- £ i. 
(1860), 8 Gr. 257.—CAN. 





LATT, [1924] N, Z. L. R. 801.—N.Z. 


PART VII, SECT. 8, SUB-SECT. 2.—B. 


620 vi. .-A -side door in the 
wall of the back garden of pitf.’s 
premises opened into an avenue leading 
to deft.’s house. Pltf. claimed a right 
of way from this door, along the 
avenue, to the avenue gates. Pitf.'s 
Premises were the end house of a ter- 
race Of six similar houses, which formed 
the base of a triangle in the apex of 
which stood deft.’s house. The avenue 
from the latter house ran alongride the 
garden wall of pitf.’s house, & its cates 
Opened on the same street as the front 
entrance of the terrace of houses. All 
seven houses had been built by the 
Same petmon, & continued for some 
years in the ownership of members of 
his family. But, by the will of his 
daughter, who died in 1919, a severance 
of ownership as between pitf.’s house & 
deft.’s house was created : &, subee- 





also given by the tenant of the 
premises from 1899 to 1907 that he 
recelved the key for the door or found 
it hanging in the promises, that ho 
used the door for the p ose of getting 
in coal & for porters delivering goods, 
that his original landlord, who died in 
1905, used to get ao ttle path con- 
necting the door with the avenue 
cindered, & that he are up the key 
on the expiration of hia tenancy; & 
evidence was given by the tenant from 
1911 to 1916 that he used the door for 
pring’ne goods in & out & for getting 
in coal & manure. Pitf.’s tenancy 
agreement was not proved, nor ‘was 
there eviderce of any agreement as to 
a right of way or easement. Only one 
other house in the terrace of six houses 
had a back entrance, & this back 
entrance, which also opened into deft.’s 
pre '; become disused before 
action brought. There was no evi- 
dence as to ite previous user, nor was 


9 


PART VII. SECT. 6, SUB-SECT. 3.— 
B. (a). 


683 v. -——-.J-—-TRAVIS INVESRTMENT 
Co. v. Power, [1925] 1 D. L. It. 232; 
57 N. 8S. h. 432.—CAN. 


si, ——.J—Where there was a 
grant of way’ to & from claimant’s 
warehouse solely for the purpose of 
taking goods to & from the warehouse, 
& at the time of tho grant claimant 
had no building which could be de- 
scribed as a warehouse, but was then 
contemplating the building of one :-—— 
Held: when the grant was made the 
parties must have intended to create 
a right of way in connection with the 
warehouse to be erected in the future, 
& the grant ought to be so considered. 
—PATERSON & BARR, LTD. %. OTAGO 
UNIVERSITY, [1925] N. Z. L. R. 19.— 





36* 


Cases 700a—754. 


700a. —— 
69 L. Jo. 301; 





79. 


702. Add. Annotation :—As to (2) Consd. Callard 
v. Beeney, [1930] 1 K. B. 353. 


7108. Add. Annotation :—Consd. Callard v. Beeney, 


[1930] 1 K. B. 358. 


710. Add. Annotations :—As to (1) Consd. Todrick 
v. Western National Omnibus Co. (1934), 
1038 L. J. Ch. 224. Refd. Warwickshire Coal 
Co. v. Coventry Corpn., [1934] Ch. 488. 


118. Add. Annotation :—Refd. Williams-Ellis v. 984; Todrick v. Western National Omnibus 


Cobb, [1935] 1 K. B. 310. 


PART VII. aca 6, SUB-SECT. 3.— 


690 1. Limited by user proved—Only 
when terminus quem of special 
nature.|—Tho only cases in which 
servitudes of way acquired by pre- 
scription are limited by reference to 
the purposes of the traffic carried by 
them are those cases in which there is 
some special feature attached to the 
terminus to which the roadway leads 
ag in a way to a mill, kirk, or pea 
mogs.—CARSTAIRS v. SPENOE, [1924] 
8. C. 380.—-SCOT. 


PART VII. Eur pada 3— 
. (0). 

701 {. Whether over whole width— 
Via trita.}—'The right of pltf. to a way 
over a fenced driveway or lane, 49 feet 
in width, part of a parce! of land owned 
by deft., was held to have been estab- 

‘Hehed b rescription, but the right 
was limi to the vita trita or the gs 
of the lane actually used by pltf. & 
his predecessors in passing over it with 
horses & vehicles.—PIOCKARD v. KER- 
nioe (1929)1D.L.R.493; 630.L.R. 


-—CAN. 


PART VII. SECT. 6, SUB-SECT. 3.— 


B. (f). 


716 1. Whether way for general pur- 
pone ere proprictors of certain 
ands sought to interdict the pro- 
ect of adjoining lands from carting 

uilding materials for dwelling-houses 
over a roadway or track which 
traversed their lands :—Held: during 
a period defenders had acquired a 
servitude right of access for cart 
trafic; & the fact that the carne 
had been for agricultural purposes di 
not limit the servitude to a right of 
passage for such purposes, but a right 
of access Hi cart for all purposes, 
including the oarting of building 
materials, had been acquired.—CaR- 


716 il, ——.}-~-Where a dominant 
- owner, who has acquired a right of 
way over the servient heritage for the 
agricultural uses of his land, seeks to 
use that right of way for non- 
agricultural purposes, he has a right 
to do so, provided that additional 
burden ta not thereby imposed on 
the servient heritage.—MAaNCHERSHA 
SORABJI v. VIRJIVALLABHDAS JEKI- 
roxas (1926), I. L. R. 60 Bom. 635.— 


PART VII. SECT. 6, SUB-SECT. 3.— 
B. (g). 


sk. Includes right to excavate ground — 
Grading to atreet level -_+—The 
grant of a right of way, imp ly for 
use as & for an automobile, 
oarries with it the right to oxcavate the 
ground in order to 
ev: 


grade it to street 
SMITH v. MORRIS, {19385] O. R. 


260.—CAN, 


‘& each o 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


-}—ROBERTSON v. ADAMS (1930), 
sub nom. ROBERTSON v. 
ABRAHAMS, 169 L. T. Jo. 305; [1930] W. N. 


721a. Includes motor cars.}—A.-G. v. Hopason, 
[1922] 2 Ch. 429; 
L. T. 829; 87 J. P. 121; 38 T. L. R. 601; 


91 L. J. Ch. 426; 127 


66 Sol. Jo. 5388; 20 L. G. R. 425. 


788. Add. Annotations :—Consd. 8S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211; Todrick v. Western 
National Omnibus Co., [1934] Ch. 190. 


7140. Add. Annotation :—Refd. Todrick v. Western 


National Omnibus Co. (1934), 103 L. J. Ch. 


224. 


748. Add. Annotation :—Consd. 
Cooper, [1924] 1 Ch. 211. 

754 Add. Annotations :—Refd. Taylor v. British 
Legal Life Assce. 


S. E. Ry. v. 


(1925), 94 L. J. Ch. 


Oo. (1934), 103 L. J. Ch. 224. 


ia MN oh oh ah i rd a 


PART VII. SECT. 6, SUB-SECT. 3.—C_ 


_ 735 i. Whether corresponding altera- 
tion of user permissible—Interpretation 
of grant.)—A right-of-way was granted 
by a memorandum of transfer under the 
Land Transfer Act to the respective 
owners of the dominant tenements, one 
of whom was pitf., ‘“ & every part 
thereof (to be appurtenant to the said 
Jand),”’ in the following terms: ‘ Full 
& freo right & liberty for themselves 
them their & each of their 
respective tenants servants & workmen 
& all persons going to & from (the 
dominant tenements) to pass & repass 
ulong the said piece of land... 
horeby intended to be transferred for 
aw right-of-way.” Inan action claiming 
a declaration of right, injunction, & 
damages :—lTeld ; (1) taking into con- 
sideration the circumstances when the 
grant was made, as the ct. was entitled 
to in interpreting the grant, pitf. was 
ontitled to a declaration of right that 
the right of pltf., etc., to pass & repass 
tlong & over the land comprised the 
right-of-way was ‘“ with or without 
horses & other animals, carts & vehicles 
of all descriptions for all reasonable 
purposes of tho farming or other 
occupation ” of pltf.; (2) as the words 
of the grant made the way appurtonant 
to the land in the dominant tenements 
& every part thereof, the way might be 
used for the purposes for which such 
land was from time to time used, 
though such purposes might differ 
from the purposes for which the 
dominant tenements were used at the 
date of the grant,—-FLAVELL v. LANGE, 
oe L. R. 444; 13N. 2.4. J. 


PART VII. SECT. ee 3.— 
» (a). 

754 1. ——- Method of—Whether 
reasonable.j~——Deft. leased to pltf. an 
island, stan in a shallow lake, 
which in the season became a 
muddy marsh. The land surrounding 
the island belonged to deft., & the 
lease provided that pitf. should have a 
right of way across it, no being 

d as to the mode of ex g the 
right. Pitf. ha built a trestle 
bridge from the d to the main 
land :—Held: pitf.’s mode of user was 
reasonable, & deft. was not justified in 


interfe with the bridge. — Bur- 
ry OYLE (1897), 24 A. R. 615. 


sl. Removal of exiaté 

—Way granted free of 
Where a right of way is granted over 
land on which there exists an obstruc- 
tion at the date of the grant, but free 
from it, it is for the prantee get rid 
of the obstruction by his own act. 
The grantor is not under any obligation 
in the absence of a contract to that 
effect.—-SpraR wv. RownatTr, [1924] 
N. 4. L. R. 801.— odes 


obhcas An easement in Serres 
10 


causing injury to 


a driveway may be excavated & used 
for a motor if this can be done without 
other lands.— 


SmiTH v. Morris, [1935] 2 D. L. R 


| 780.—CAN. 


PART VII. seas 6, SUB-SECT. 3.— 


7591. General rule.}]— Apart from 
specia] custom or express contract, the 
owner of a servient tenement is not 
bound to execute any repairs necessary 
to ensure the enjoyment of the ease- 
ment by the owner of the dominant 
tenemont.—-SPEAR v. ROWLATT, [1924] 
N. Z. L. R. 801.-—-N.Z, 


760 if. ———.}-—Pitf. claimed to be 
entitled to a right of way from his land 
over adjoining grazing or cultural 
land of deft. to a public highway, & 
that he was entitled to enter on deft.’s 
and tu effect reasonably necessary 
repairs to the way. Deft. admitted 
that pitf. & his predecessors in title 
had, since the year 1861, at all times 
of the year passed & repassed over a 
defined portion of deft.’s land between 
pitf.’s land & the highway :—Held : 
pitf. was entitled to a right of way & 
was entitled to enter on the land of 
deft. to effect reasonably necessary 
repairs to the way.— BYRNE v, STEELE, 
{1 32] V. L. R. 143.—AUS. 


PART VII. SECT. 8. 


b pi. Ca vient ot .}-—-Deft. preted 
y nt, a of way over a strip o 

lend. the property of pltf. :—Held: 
pltf. was entitled to erect a tence 
upon the boundary between the strip 
& deft.’a land, allowing deft. reasonable 
access by a gate or gates to the way.-— 
LEWIs ©. WAKELING (1923), 64 0. L. R. 


647.—CAN. 
—— Whether duty on domi- 














si. 
nant owner to close.] —A landowner over 
whose hold: an adjoining owner had 
& general right of way erected a gate 
across the passage over which the right 
existed. here was no intention on the 
of the servient owner to derogate 
m the rights of the dominant owner, 
but the latter, objecting to the obstruc- 
tion, left the gate open after he had 
used: the way. The ent owner, 
by ca bill, ol ed damages 

for the failure & refusal by the dominant 
owner to close the gate. No actual 
damage was caused :—Held: the gate 
having been erected by the ent 
owner in the reasonable & proper 
exercise of his ignite in own 
property, that an obligation was cast 
upon the dominant owner to shut it.—— 
CEE vo. HENRY, {1922} 21.R.1. 
s il, ee en eee 
is erected across a private road there 
is no absolute obligation on the owner 
of the dominant tenement to close 
such after or re on 
the prizate —HENDER ©. GOHL, 


788. 
787. 


829. 


830. 


833. 
834. 


841. 


842. 


850. 


858. 


860. 


864. 


878, 


896. 


898. 


8 fii, —— —— -~——.}—Where, in 
respect 
under Real Property Act, 1886, there 
was a grant to an adjo 


Add. Annotation :—Aa to (2) Refd. Robertson 
v. Adams (1980), 69 L. Jo. 801. 

Add. Annotations :—As to (8) Consd. Callard 
v. Beeney, [1930] 1 K. B. 353; Todrick v. 


Vol. XIX.—Easements. Cases 783-—888b. 


Western National Omnibus Co. (19384), 108 
L. J. Ch. 224. 


795. Add. Annotation :—As to (1) Apld. Oldham v, 


Sheffield Corpn. (1927), 136 L. T. 681. 


Part VIIl.—Light. 


Add. Annotations :—Consd. News of the 
World, Ltd. v. Fairhead (Allen) & Sons, Ltd., 
[1931] 2 Ch. 402. Refd. Hapgood v. Martin 
& Son, Ltd. (1934), 152 L. T. 72. 


Add. Annotations :—As to (1) Folld. Price v. 
Hilditch, [1930] 1 Ch. 500. Consd. Smith v. 
Evangelization Society (Incorporated) Trust, 
[1933] Ch. 515; Fishenden v. Higgs & Hill, 
Ltd. (1935), 153 L. T. 128. As to (3) Consd. 
Sheffield Masonic Hall Co. v. Sheffield Corpn. 
(1932), 48 T. L. R. 336. As to (6) Consd. 
Slack v. Leeds Industrial Co-op. Soc. (1924), 
94L. J. Ch. 46. .18 to (10) Refd. News of the 
World, Ltd. v. Fa:shead (Allen) & Sons, Ltd., 
[1931] 2 Ch. 402. 


Add. Annotation :—As to (1) Consd. Fishenden 
v. Higgs & Hill, Ltd. (1935), 153 L. T. 128. 


Add. Annotation :—As to (2) Refd. Peech v. 
Best (1930), 99 L. J. K. B. 537. 


Add. Annotation :—As to (3) Consd. News of 
the World, Ltd. v. Fairhead (Allen) & Sons, 
Ltd., [1981] 2 Ch. 402. 


Add. Annotations :—As to (2)Consd. Sic Yield | 
Masonic Hall Co. v. Sheffield Corpn. (1982). | 
48 T. L. R. 336. Refd. Fishenden v. Higgs & | 
Hill, Ltd. (1935), 153 L. T. 128. 


In passage commencing “‘ Held: (3) in order 
to satisfy Prescription Act, 1832 (c. 71), s. 2,” 
for ‘‘s. 2’ read ‘8s. 3.”’ 


Add. Annotations :—Consd. Foster v. Lyons 
(1926), 70 Sol. Jo. 1182. Apld. Hapgood v. 
Martin & Son, Ltd. (1984), 152 L. T. 72. 
Consd. Willoughby v. Eckstein (No. 2), [1937] 
Ch. 167. 

Add. Annolation :—Refd. Willoughby v. Eck-’ 
stein (No. 2), [1937] Ch. 167. 


Add. Annotation :—Refd. Merstham Manor, 
Ltd. v. Coulsdon & Purley Urban District 
Council, [1937] 2 K. B. 77. 


Add. Annotation :—Refd. Merstham Manor, 
Ltd. v. Coulsdon & Purley Urban District 
Council, [1937] 2 kK. B. 77. 


Add. Annotation :—As to (1) Refd. Rye uv. 
Purcell, {1926] 1 K. B. 446. 


Add. Annotations :—As to (1) Folld. Foster v. 
Lyons (1926), 70 Sol. Jo. 1182. Consd. 
Willoughby v. Eckstein (No. 2), [1937] Ch. 
167. As to (2) Consd. Spillers, Ltd. v. Cardiff 
Assessment Committee, [1931] 2 K. B. 21. 


of land held in fee simple 


owner of 


898a. 


Add. 
898b. 





the right of way. throngh him in 
normal] circumstances to shut the 
after opening & passing through 
leaving it open occasions 
to the owner of the servient tenement 


a ee oes 











-}—A reservation in a lease 
empowering the lessor to build on adjoining 
land, notwithstanding such building might 
obstruct any lights on the demised land, 
ene the lessee from acquiring a right to 
ight under Prescription Act, 1832 (c. 71), 
s. 3.—FostTer v. Lyons & Co., [1927] 1 Ch. 
219; 96 L. J. Ch, 79; 136 L. T. 872; 70 Sol. 
Jo. 1182. 

Annotation soy Ona Willoughby v. Eckstein (No. 2), 


{1937] Ch. 167. 
~-}+—-Pitf. & deft. were lessees of 
adjoining premises under leases granted by 
a common landlord. Deft. having, as pltf. 
alleged, so rebuilt & altered his premises as 
to constitute a nuisance or illegal obstruction 
to certain of pltf.’s windows, pltf. commenced 
an action for an order {inter alia) directing 
deft. to pull down so much of the buildings 
erected by him as caused the nuisance or 
illegal obstruction complained of. Subse- 
quently a question was raised as a point of 
law in the defence & brought before the ct. 
upon an agreed statement of facts whether 
the access of light to the windows of pltf.’s 
premises was enjoyed by consent or agree- 
ment expressly given for that purpose by 
deed or writing within Prescription Act, 
1832 (c. 71), s. 3. In the lease under which 
pltf. acquired the premises rights of light or 
other easements over other premises were 
expressly excluded, & the lease was subject 
to all rights & casements belonging to 
adjacent ae ee & to the adjacent buildings 
or any of them being at any time rebuilt 
or altered according to plans as to height, 
elevation, extent or otherwise as might be 
approved by the ground landlord :—Held: 
the exception from the lease to pltf. of any 
right to light coupled with the right expressly 
reserved for the adjacent buildings to be 
rebuilt constituted a grant by the lessee to 
the lessor of the right to build during the 
term of the lease on the adjacent land (in- 
cluding deft.’s premises), notwithstanding 
the effect of such rebuilding on the light to 
Itf.’s premises, & constituted an agreement 
y pitt. that any enjoyment of light to her 
premises was throughout her lease permissive 
only. There was therefore a sufficient agree- 
ment or consent in writing relating to the 
enjoyment of light to the pltf.’s premises to 
satisfy the proviso to sect. 3 of Prescription 











ne APT a Reena fener ef GR TA maemo a AE Le cee Ne NS a ee eA, 


& air through the windows which they 
had built in the southern wall between 
their house & deft.’s land. Deft. con- 
tended that the wall was a joint wall 
& therefore acquisition of easement of 


fe it 


damage 


which words, by sect. 89 of the Act, | or others_clatming through him.— | light & air was not possible -—Held : 
imply “full & free right & liberty | Gon. v. Henper, (1930) S. A. 8S. R. | the wall being the joint wall of pitts. 
to pass & reper ” the erection of a | 158.—AUS. & deft., the easement of light air 


gate was not 
Closed in evidence an obstruction or 
interference with that right. There 
ig a duty on the owner of the dominant 
tenement & others using & enjoying 


circumstances dis- 
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PART VIIL SECT. 3, SUB-SECT. 1. 


sk. Joint wall.}—Pitts. sued for the 
establishment of an easement of light 


through the wiudows opened in the 
joint wall could not be acquired by 
ee Wisin Ga ron hee ie v. 

A ; AMAN UOVEIEAI, 1. L. . 
{1938} Bom. 53.—IND. . 


Cases 898b—938. 


Act, 1832 (c. 71), & to prevent plt# acquiring 
any statutory right to fight under the sect.— 
WILLOUGHBY v. ECKSTEIN (No. 2), [1937] Ch. 
167; [1937] 1 All E. BR. 257; 106 L. J. Ch. 86; 
coe L. T. 187; 53 T. L. R. 251; 81 Sol. Jo. 
98. 

905. Add. Annotation :—-Refd. Fishenden v. Higgs 
& Hill, Ltd. (1935), 153 L. T. 128. 

910. Add. Annotation :—Consd. Sheffield Masonic 
nara Co. v. Sheffield Corpn. (1932), 48 T. L. R. 

36. 

911, Add. Annotations :—Consd. Fishenden v. 

Higgs & Hill, Ltd. (1935), 1538 L. T. 128. 

Refd. Smith v. Bea on Society (Incor- 

porated) Trust (1933), 102 L. J. Ch. 275. 
Add. Annotation :—Refd. Fishenden v. Higgs 
& Hill, Ltd. (1935), 153 L. T. 128. 


914. Add. Annotation :—As to (1) Refd. Fishenden 
v. Higgs & Hill, Ltd. (1985), 153 L. T. 128. 
Add. Annotation :—As to (2) Consd. Fishenden 
v. Higgs & Hill, Ltd. (1935), 153 L. T. 128. 
Add. Annotation :—Generally, Refd. Smith v. 


912. 


918. 
920. 


Evangelization Society (Incorporated) Trust,: 


[1933] Ch. 515. 


Add. Annotation :—As to (1) Refd. Smith v. 

Evangelization Society (Incorporated) Trust 

(1933), 102 L. J. Ch. 275. 

Add. Annotations :—Consd. Sheffield Masonic 

Hall Co. v. Sheffield Corpn. (1932), 48 

T. L. R. 336; Fishend.a v. Higgs & Hill, 

Ltd. (1935), 153 L. T. 128. 

Add. Annotation :—Refd. Fishenden v. Higgs 

& Hill, Ltd. (1935), 79 Sol. Jo. 434. 

934a. ——.]—The standard as to the amount of 
light required to be left so as to prevent 
@® nuisance is an absolute one, & if an ob- 
struction to an ancient light renders a room 
inadequately lighted & causes an actionable 
nuisance, the obstruction does not cease to 
be actionable because the room is situated in 
a manufacturing town.—-HORTON’s ESTATE, 
Lrp. v. BEATTIE, Lrp., [1927] 1 Ch. 75; 96 
L. J. Oh. 15; 136 L. T. 218; 42 T. L. R. 
701; 70 Sol. Jo. 917. 

Annotation: beatae Fishonden v. Higgs & Hill, Ltd. (1935), 

153 L. T. 
934b. 


923. 


932. 


934. 


caer right of light by prescription to 
a@ room in a residential house is not to be 
measured by the use to which the room has 
been put in the past. 

Pitf. owned a freehold house built in & 
occupied since 1907, & continuously having 
adequate light to the windows & openings, 
including kitchen & scullery windows, on its 
north side, on which it was bounded by 
deft.’s house. Up to Jan. 1929, the two 

houses were separated by narrow passages 
on either side of a dwarf boundary wall 
belonging to deft., which was also the 
boundary wall between the back gardens. 
At the eee of Jan. 1929, without 
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PART VIII. SECT. 4, SUB-SECT. 1.—B. 





911 viii. .]—Held : qccrpreting principle stressed in Colls v. 
the term “ ordinary Mept Colonial Stores is lost & a ri 
common-sense manner, a pltf. is ay: set up by experts is introduced. 


claiming more than ordinary light 
because he claims a reasonable amount 
of direct light where he may expect to 
tind it in a room laterally lighted, & 


the deprivation of such direct light poleur. printing 


not given to the ex 
light ’’ the flexibi 


Pitfs. were the ownors in fee of 
certain premises in which ey had for 
many years carried on the manufacture 
& repair of oo & 
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intimation to pltf., building operations were 
begun on deft.’s premises, the boundary wall 
being raised to form a side wall of the new 
building. On Jan. 28 pltf.’s solrs. wrote to 
deft., her builders & her architect, asking 
that the work should cease at once. Two 
days later the building was still proceeding, 
& on Feb. 4 the wall was 15 feet high. On 
the next day pltf. issued a writ, & on Feb. 15 
a motion came before the ct. By that date 
the wall had been raised to its full height of 
23 feet, & an undertaking by deft. not to 
raise it further was useless. In an action by 
pitf. for a mandatory injunction & damages: 
—RHeld: (1) pltf.’s right of hght to the 
scullery windows was not limited by the 
use to which the scullery had been put in the 
past; (2) in the circumstances, the case 
was not one for a mandatory injunction.— 
Prick v. HiILpitcH, [1930] 1 Ch. 500; 99 
L. J. Ch. 299; 143 L. T. 33. 


Annotation :—As to (1) Refd. Smith ». 
Socicty (Incorporated) Trust, [1933] Ch. 


984. 


jae cee ion 


-}—The burden on a servient tenement 
cannot be increased by any merely voluntary 
action of the owner of the dominant tenement. 

In an action to restrain interference with 
light to a window in a room lighted also, 
at the beginning of the period of twenty 
years before action brought, by skylights 
which during that: period were blocked up 
but which though not ancient lights could 
not have been obstructed except by the 
action of the owner of the dominant tenement 
himself, the ct. in deciding the Issue as to 
nuisance must treat the skylights as rein- 
stated & will not disregard the vertical light 
which the skylights would afford, even if it 
is established that for some purposes of user 
that vertical light would be unsatisfactory. 
—SMITH v. EVANGELIZATION SociETy (IN- 
CORPORATED) TRusT, [1933] Ch. 515; 102 
L. J. Ch. 275; 149 L. T. 6; 49 T. L. R. 
262, C. A. 


934d. Light received through windows on different 
sides of building—-Extent of right te each 
window.]—When a room in a building 
receives light through windows on different 
sides which are ancient lights, the owner of 
land on either side as a general rule can build 
only to such a height as, if a building of like 
height were erected on the other side, would 
not deprive the room of so much light as to 
cause a nuisance.—SHEFFIELD MASONIC HALL 
Co., Lrp. v. SHEFFIELD CORPN., [1932] 2 Ch. 
17: 101 L. J. Ch. 328; 147 L. T. 474; 48 
T. L. R. 336. 


‘Annotations :—Refd. Smith v. Ivangelization sigh a 
corporated Trust (1933), 149 L. T. 6; Fishenden v 
& Hill, Ltd. (1935), 153 L. T. 128. 


938. Add. Annotation :—Retfd. Fishenden v. Higgs 
& Hill, Ltd. Sadeaied 153 L. T. 128. 
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of a much greater he ht upon the site. 
The light which pltfs.’ premises had 
enjoyed was diminished as a result, & 
pltfs. alleged that their business 
suffered in consequence. Pltfs. brought 
an action clai g an injunction to 
restrain defts. from permitting to 
remain any portion of the said theatre 
which had caused or would cause & 
nuisance or illegal obstruction to the 


sages *“* ordinary 
ity of the legal 

Home &: 
d standard 


ute e bers & the 
ee he said 


may be taken into account in consider- | premises had aes re- built by them in access of light to the windows of 
ing tbe effect of a deprivation of Hght o Eavout the year 1903. In May, 1934, Boi premises.—SMYTH & SMYTH ? 
by an obstruction on the servient demolished a theatre, their UBLIN THEATRE C©o., LTD., (1936) 


tenement. If so much latitude be 


Sopete: & constructed a new theatre 
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940. Add. Annotation :—-As to (6) Refd. Fishenden 987a. ——— Increase of burden on servient tene- 


942. 
9538. 


956. 


982. 


983. 


985. 


097a. 


v. Higgs & Hill, Ltd. (1935), 153 L. T. 128. 
Add. Annotation :—As to (1) Refd. Fishenden 
v. Higgs & Hill, Ltd. (1935), 153 L. T. 128. 
Add. Annotations :—As to (4) Consd. Price v. 
Hilditch, [1930] 1 Ch. 500. Refd. Sheffield 
Masonic Hall Co. v. Sheffield Corpn. (1932), 
48 T. L. R. 336. 

Add. Annotations :—Consd. Slack v. Leeds 
Industrial Co-op. Society, [1924] 2 Ch. 475. 
Refd. Smith v. Evangelization Society (In- 
corporated) Trust, [1933] Ch. 515. 

Add. Annotations :—As to (1) Refd. Slack v. 
Leeds Industrial Co-op. Soc., [1924] 2 Ch. 475; 
Smith v. Evangelization Society (Incor- 
porated) Trust, [1933] Ch. 515. 

Add. Annotations :—As to (2) Refd. News of the 
World, Ltd. v. Fairhead (Allen) & Sons, Ltd., 
[1931] 2 Ch. 402. Refd. Smith v. Evangeli- 
zation Society (Incorporated) Trust, [1933] 
Ch. 515. 

Add. Annotations :—Consd. News of the World, 
Ltd. v. Fairhead ‘Allen) & Sons, Ltd., [1931] 


ment.j—An owner of ancient light cannot so 
diminish his ancient-light area as to increase 
the burden on the servient tenement. 

The observations of Lorp LINDLEY in 
Colls v. Home & Colonial Stores, No. 830, to 
the effect that in considering whether a 
proposed obstruction would amount to a 
nuisance, non-ancient light from other 
quarters of which the dominant owner might 
be deprived at any time ought not to be taken 
into account were not intended to interfere 
with this paramount principle. If, there- 
fore, the dominant tenement is rebuilt i in such 
a way that the area of coincidence between an 
old & new window is much smaller than the 
old window, so that the ancient-light area 
is greatly diminished, the dominant owncr 
cannot ask the ct. to measure the nuisance, 
if any, by treating the rest of the new window, 
rendered obstructible by his own act, as 
blocked up.—NEws OF THE WoRLD, LTD. v. 
FAIRHEAD (ALLEN) & Sons, Lrp., [1931] 2 
Ch. 402; 100 L. J. Ch. 304; 146 L. T. 11. 


2 Ch. 402; Smiti. v. Evangelization Society 4nnotation :—Refd. Smith v. Kvangelization Society (In- 


(Incorporated) Trust, [1933] Ch. 515. 


corporated) Trust (1933), 149 L. 'T. 6. 


Part 1X.—Water. 








take water from the pond of another is a 
mere easement, & not a profit a as — 
MANNING v. WASDALE (1836), 5 Ad. & | 
758; 2 Har. & W. 431; 1 Nev. & P. K. " 
172; 6L. J. K. B. 59; ‘VW K. R. 1353. 


naababions -—Apld. Franks v. Ouiieee Cee : Will. Woll. 
& H.58; Race v. Ward (1855), 4 E. 


1012. Add. Annotation :-—Refd. = - London 


Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 


Ras Add. Annotation: 


1092a. 


Water from pond.]—A right to 1054. Add. Annotation :-—As fo (2) Consd. Bartlett 


v. Tottenham, [1932] 1 Ch. 114. 

——Refd. Gartlett v. Tot- 
tenham, [1932] 1 Ch. 114, 
o)--BARTLETT — v. 
No. 252a, ante. 


TOTTENHAM, 





1070. Add. Annotation :—-Ags to (1) Consd. Kee- 


watin Power Co., Ltd. v. Lake of the Woods 
Milling Co., [19380] A. ©, G40. 

-—---, ]-—-GREEN v. Marriokews & Co., 
No. 361a, ante. 





1016. Add. Annotation :—Apld. Attwood v- Llay 1117, Add. Annotations :~-Consd. Ilford U. D. ©. 


Main Collieries (1925), 70 Sol. Jo. 


1046. Add. Annotation :—Consd. nanan v. . Tot 


tenham, [1932] 1 Ch. 114. 


v. Beal & Judd, [1025] 1 K. BEB. O71. 
Refd. Noble v. Harrison, [1926] 2 K. 3B. 
332. 


oo. IX. SECT. 8. 


PART IX. SECT. 2, SUB-SECT. 2.—A. 


1000 i. Subterraneous water.}—The 
principles of English law regarding 
underground streams (defined or un- 
defined) do not apply to irrigation 
Channels taking sub-surface water in 
India, RGus GOwWD v. NARAYANA 
pula (1930), I. L. R. 54 Mad. 793.-—- 


PART IX. SECT. 2, SUB-SECT. 2.—B. 


sl. By natural right. pe Appl & pa 
Were the owners of adjoining agri 
cultural farms, the natural fall of which 
was from that of resp. to that of applt. 
In the farming of property resp. 
kept open certain surface drains con- 
structed many pears before, the effect 
of which was convey the surface 
water from his farm to that of applt. 
On aclaim by appit. for an injunction 
restrain resp.’s on :——H 
when two contiguous fields, one of 
which standa upon higher ground thai than 
the other, bel ong to different 
Prietors, nature itself may be ral 
constitute a servituds on the interior 


tenement by which it is obliged to 


receive the water which falls from the 
td pied gr oat ; & if the water which would 

all from the higher ground 
without: arting the inferior tenement 


should be collected In one body by the 
owner of the superior in the natural 
use of his property for draining or 
otherwise {mproving it, the owner of 
the inferior is, without the positive 
constitution of any servitude, bound 
to receive that body of water on 


his property. Injunction refused.—- 
BaILEY v. Vite, [1930) N. Z L. Ff. 
829.—N.Z. 


PART IX. SECT. 2, jpn 2.—-C. 
1035 iil. RTER v. SUDDABY 
(Ont.), [1927] 1 dD. i R. 812.—CAN. 


PART IX. SECT. 2, SUB-SECT. 3.— 
D. (oc). 


eet 


o i. —— ——.]}—Held: piltf. corpn. 
had obtained by prescription an ease- 
ment to cast upon the land of defta. 
surface waters to the same extent as 
at a date 20 years before the comimence- 
ment of the action, but it had no right 
to increase the volume & force of the 
current beyond that which cxisted 
20 years ag., to the extent to which the 
volume & force of the current at times 
of flood was now greater than it was 
20 years ago, pitf. corpn. was a tres- 

agser.— W EST ee a ety v. 
SKI, [1931) 1 D. L. R. 520; 66 
Q. L. R. 210.—CAN. 
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113 ——. }—-FokTIn vo. CARON 
(Can. : i027) 4D. L. it. 3936.—-CAN. 


am. Irrigatton from tunk—Prescrip- 
tion by lesaee.J-—-In India, ep tenant can 
establish his right to frrigate his flold 
from his landlord’s tank by proof of 
open & continuous user from time 
immemorial.—TINKOWRI, ETC. v. RAM, 
Las (1922), I. L. it. 50 Cale. 356.— 


PART IX. SECT. 4. 


an. Unity of seisin for different 
estutea— Enjoyment of trrigation rights 
continued by tenunt.)—Where the ten- 
ancy in execution of a rent decree was 
sold & purchased by the landlord, but 
the tenant continued in occupation in 
the undisturbed enjoyment of the right 
of irrigation & the rent was substan- 
tlally enhanced :—Held: in euch celr- 
cumstances the right of ‘irrigation was 
not extinguished, but momentarily 
ig ended revived. —- pene ocr 
vw. RaM, RTO. (1922), I. L. R. 50 Cale. 
356.—IND. 
sp. Right to water for mill—Limited 
. a crtatenee got dam.)—RIVERIN & 
Prick Bros., Ltp., 
nese) 3 . L. R. 730.—CAN. 


Cases 1140—1322b. 
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Part X.—Support. 


1140. Add. Annotations :—As to (1) Refd. Elliott | 1197. Add. Annotations :—Consd. Warwickshire 


v. Burn, [19384] 1 K. B. 109; Re Beckermet 
Mining Co., [1938] 1 
All KE. R. 389. 


1150. Add. Annotation :—As to (1) Refd. Elliott v. 
Burn, [1934] 1 K. B. 109. 

1152. Add. Annotation :—Refd. Warwickshire Coal 
Co. v. Coventry Corpn., [1934] Ch. 488. 
1155. Add. Annotations :—Refd. Waring v. Foden, 

Waring v. Booth Crushed Gravel Co. (1931). 
101 L. J. Ch. 83; Warwickshire Coal Co. v. 
Yoventry Corpn., [1934] Ch. 488; Re 
Wilson Syndicate Conveyance, Wilson v. 

Shorrock, [1938] 3 All E. R. 599. 


1156. Add. Annotation :—Refd. I. R. Comrs. ». 
ae Sharlston Collieries Co., [1937] 1 K. B. 
) * 

1157. Add. Annotations :—Consd. Warwickshire 
Ooal Co. v. Coventry Corpn., [1934] Ch. 488; 
Wath-upon-Dearne Urban District Council v. 
Brown & Co., [1986] Ch. 172. 

1165. Add. Annotation :—Refd. Graigola Merthyr- 

_ Co, v. Swansea Corpn., [1928] Ch. 31. 

1174, Add. Annotation :—Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 

1193. Add. Annotation :—Consd. Ilford U. D. C. 
v. Beal & Judd, [1925] 1}. B. 671. 


Ltd.’s Application, 


Coal Co. v. Coventry Corpn., [1934] Ch. 488. 
Refd. Wath-upon-Dearne Urban District 
Council v. Brown & Co., [1936] Ch. 172. 

1198. Add. Annotation :—Refd. Warwickshire Coal 
Co. v. Coventry Corpn., [1934] Ch. 488. 


1206. Add. Annotation :—Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 


1223. Add. Annotation :—Apld. Sack v. Jones, 
[1925] Ch. 235. 


1226a. Whether party-wall entitled to support— 
From adjacent building.|—Pltf. & deft. were 
the owners of adjoining houses, separated by 
a party-wall, & with implied mutual rights of 
support. Pltf. alleged that owing to lack 
of repair & underpinning deft.’s house was 
subsiding, dragging the party-wall over, & 
thereby damaging pltf.’s house :—Held: 
Itf.’s allegations had not been substantiated 
by the evidence. Semble: even if they had 
been substantiated pltf. would have had no 
cause of action._—-SAcK v. JONES, [1925] Ch. 
235; 94 L. J. Ch. 229; 133 L. T. 129. 


1281. Add. Annotations :—As to (1) Refd. Honey- 
will & Stein, Ltd. v. Larkin Bros. (London’s 
Commercial Photographers), Ltd., [1934] 
1K.B.191. Ae to (2) Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 
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Part Xl.—Miscellaneous Easements. 





1247a. —-—--.|—PItf.’s statement of claim 
contained a claim for infringement of pltf.’s 
right to light from ancient windows & a 
further claim for nuisance alleging that the 
carrying up of deft.’s building to a greater 
height had interfered with the proper escape 
of smoke & fumes from pltf.’s chimneys & 
such interference had caused a nuisance to the 
pltf. :—Held: having regard to Bryant v. 
Lefever, No. 349, the claim for nuisance 
disclosed no cause of action & should be 
struck out. The ct. is entitled to deal with 
the law as it think it stands.—WILLOUGHBY 
v. ECKSTEIN, [1936] 1 All E. R. 650, C. A. 
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PART X. SECT. 1, SUB-SECT. 1.— 
A. (a). 


1139 iff. —~-}—Every owner 
of Jand in its natural state has a 
right to lateral support of his land by 
the adjacent land of another landowner. 
Such a right is not an casement, but ta 
a right of property. The ct. will 
intorfere by injunction to prevent 
irroparablo damage to land when any- 
thing is dono ad the owner of the 
adjacent land in his own land so ag to 
let the former land slip or go down or 
subside even if no actual damages are 
sustained by the former land.— | i 
TAMLUK TRADING & MANUFACTURING 
Co., Lrp. v. NABADWIPCHANDRA NANDI 
(1932), I. L. R. 59 Calc. 363.—IND. 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (b). . 





MCQUEEN, [1924} 
WwW. W. R. 981.—C 


sidence on his 


support to main 


1143 i. General rule— Support in 
natural state.J—A person must not 
excavate on his land so as to destroy 


eee 


the lateral support suthci¢nt to main- 
tain the soil on his neighbour’s adjoin 
ing land in its natural state.—METRO- 
POLITAN Lire ASAURANCE Co. w. previous enjoyed by an adjoining 


AN. 
PART X. SECT. 1, SUB-SECT. 1.— 
B. (b). 


1189 i. Weight of building contribut- 
tng to subsidence.}—V 
an excavation on his land causes sub- 
neighbour’s 
because of the added weight of a build- 
thereon, he is net liable. 
neighbour is not entitled to sufficient 

tain his buil 


METROPOLITAN LIFE ASBURANCE CO, 
t. he natal {1824) 2 
2 W. W. R. 981.—CAN. PART -X1. SECT. 11. 
PART X. SECT. 1, SUB-SECT. 1.—C. 


sq. No right of support—Denwolition 
of adjoining building—Whether negli- 


1270. Add. Annotations :—Refd. Vanderpant vt. 
Mayfair Hotel Co., Ltd., [1930] 1 Ch. 138 ; 
Chesham (Lord) v. Chesham Urban District 
Council (1935), 79 Sol. Jo. 453. 


1282. Add. Annotations :—Consd. L. C. C. »w. 
Hackney B. C., [1928] 2 K. B. 588. Refd. 
Back v. Daniels (1924), 69 Sol. Jo. 160; 
Hackney B. C. v. Metropolitan Asylums 
Board (1924), 131 L. T. 136. 


1822a. To attach creeper to wall.|—SIMpsoN v. 
WEBER, No. 204a, ante. 


1822b. To attach post to wall.]}—Simrson v. WEBER. 
No. 204a, ante. 





gence.}+}—-Where no right of cup ort 
exists, the mere demolition of a building 
resulting in the removal of support 
b. L. R. 942; 2 uilding does not constitute negligence 
provided that due warning of the 
demolition is given.—UNITED BUILD- 
ING SOCIETY v. LENNON, LTD., [1934] 
App. D. 149,.—S. AF. 


PART X. SECT. 3, SUB;SECT. 2. 

p i. ——-.J--An opening in the soil. 
not. reaching the sub-soil, & not proved 
to be consequent upon excavations in 
the adjacent land, is not actionable 
against. the excavator.—CIrraDEL 
Buick, Lrp. v. GARNEAU, [1937] 3 
}). L.. R. 169.—CAN. 


Vhere a person by 
land, 
The 
ding.— 

D. L. R. 942; 


sr. Burial.}—A right to bury dead 
bodies is not a right of easement. 
SHEO RaJ CHAMAR v. MUDEER KHAN 
(1934), I. L. R. 57 All. 166.—IND. 


ee ee 
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Part XIl.—Disturbance of Easements. 





1330a. ———.]—PENWARDEN v. CHING (1829), 
Mood. & M. 400; 173 E. R. 1203, N. P. 

nnotations -—Consd. Bryant v. Fo 

4nG1; Dalton o Angas (s8iy 6 ADD Ga jo 

1389a. Power to make grant must be shown.]— 
PaInE & Co., Lrp. v. St. Neots Gas & COKE 
Co., [1938] 4 All EK. R. 592; 65 T. L. R. 150. 

1352. Add. Annotation :—As to (2) Consd. Free- 
born v. Leeming, [1926] 1 K. B. 160. 

1856. Add. Annotations :—As to (1) Refd. West 
Midlands Joint Electricity Authority v. Pitt, 
Minister of Transport v. Pitt (1932), 96 J. P. 
159. As to (2) Consd. Slack v. Leeds In- 
dustrial Co-op. Soc., [1924] 2 Ch. 475; 
Horton's Estate v. Beattie (1926), 42 T. L. RB. 
701. Apld. Price v. Hilditch, [1930] 1 Ch. 500. 
Consd. Fishenden v. Higgs & Hill, Ltd. (1935), 
163 L. T. 128. Refd. Farnworth v. Man- 
chester City Corpn., 11929] 1 K. B. 533. 
Generally, Refd. Wiltshire Bacon Co. ». 
Associated Cinem:. Properties, Ltd., [1988] 
Ch. 268. 

1395. Add. Annotation :—As to (1) Refd. Medcalf 
v. Strawbridge, Ltd., [1987] 2 kK. B. 102. 
1396. Add. Annotation :—Refd. Slack v. Leeds 
Industrial Co-op. Soc., [1924] 2 Ch. 475. 
1399. For the paragraph in the original volume 
substitute the following paragraph :— 

-] — Chancery Amendment Act, 1858 
(c. 27), s. 2, confers on the Ct. of Ch. juris- 
diction to award damages in lieu cf sn in- 
junction in the case of a threatened injurv. 
Notwithstanding the repeal of that Act by 
Statute Law Revision & Civil Procedure Act, 
1883 (c. 49), the combined effect of Jud. Act, 
1873 (c. 66), s. 16, & Statute Law Revision 
Act, 1898 (c. 22), s. 1, is to maintain in force 
the jurisdiction conferred by Chancery 

Amendment Act, 1858, 8. 2. 

Where therefore an action was brought in 
the Ch. Div. for an injunction to restrain an 
obstruction of ancient lights, & the ct. found 
that defts.’ buildings when completed would 





cause an actionable obstruction to pltf.’s: 


lights, but that no such obstruction had yet 
taken place :—Held: the ct. had jurisdiction 
to award damages in lieu of an injunction.— 
LEEDS INDUSTRIAL CO-OPERATIVE SOCIETY, 
Lp. v. SLACK, [1924] A. C. 851; 93 L. J. Ch. 
436; 131 L. T. 710; 40 T. L. R. 7453; 68 
Sol. Jo. 715, H. L.; reveg. S. C. sub nom. 
SLACK v. LEEDS INDUSTRIAL CO-OPERATIVE 
Society, Lrp., [1923] 1 Ch. 431, C. A.; sub- 
sequent proceedings, [1924] 2 Ch. 475, C. A. 


Annotations :—Consd. Fishenden v. Higgs & Hill, Ltd. (1935), 
nee L. T. 128. Refd. Peech v. Best (1930), 99 L. J. K. B. 


13899a. ——-.}—In an action brought by piltf. 
against deft. society for an injunction & 
damages in respect of an alleged obstruction 
of ancient lights, the judge found that defts.’ 
buildi when completed would cause an 
actionable obstruction to pltf.’s lights, but 
that no such obstruction had yet taken place, 








PART X11. SECT. 2, SUB-SECT. 2.— 
B. (a). 


st. Mortgagee— Though not in pos- 
stasion.}—A mtgee. of land, though not 
in possession, has a right to have his 
security left unim , & if the owner 
of adjo Jand excavates on the mort- 


rn 


a 


ee 





gaged land, although the mtgee. may ; 2 
not be entitled to maintain an action 
for trespass, he has a right of action 
for injunction or damages, independent 
of any that the owner of the mortgaged 
land might have.—MrTRoroLitTaNn LIFF 
ASSURANCE Co. v. MCQUEEN, [1924] 
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144Aa. 


& he yt Gar the opinion that the interfer- 

ence with pitf.’s legal rights when the building 

was completed would be small, & could be 

adequately compensated by damages, but 

held, contrary to his own opinion, that he 

was bound by the opinion of the Ct. of 

Appeal in Dreyfus v. Peruvian Guana Co. 
(1889), 48 Ch. D. 816, that there was no 
jurisdiction under Chancery Amendment 
Act, 1858 (c. 27), to give damages in lieu of 
an injunction where the injury was threatened 
but had not been sustained, & he therefore 
granted an injunction. The Ct. of Appeal, 
without going into the merits, by a majority, 
upheld the view that the ct. had no juris- 
diction in such a case to award damages in 
lieu of an injunction. The House of Lords, 
by a majority, reversed this decision. & 
remitted the case to the Ct. of Appeal to 
deal with it on its merits:—Held: the 
findings of the judge brought the case within 
the ‘‘ good working rule’? suggested by A. L. 
Smirg, L.J., in Shelfer v. City of ndon 
Electric Lighting Co., No. 1356, ante, as that 
which might guide the ct. in exercising the 
discretion given it by Chancery Amendment 
Act, 1858, to award damages in lieu of an 
injunction; that was atill the rule to be 

- adopted by the ct. as a guide & was not 

affected by anything that war decided in 
Colls v. Home & Colonial Stores, No. 830, 
ante; therefore, there being evidence to 
support the findings of the judge, the in- 
junction granted bv him, contrary to his 
own opinion, ought to be discharged, & in 
Yeu thereof an inquiry dirocted as to damages. 
—SLACK v. LEEDS INDUSTRIAL CO-OPERATIVE 
Socixry, Lrp., [1924] 2 Ch. 475; 04 L. J. Ch. 
46, 0. A. 

Annotution :—-Consd. Fishenden v. Higgs & Hill, Ltd. (1935), 

153 L. 'I', 128. 

1406a. Erection of building interfered with 
acquiesced in by defendant.|—-Where pltf. & 
deft. held adjoining pieces of ground under a 
common landlord, & pltf., with the licence of 
the landlord, & without objection by deft., 
had erected a@ manufactory, an injunction 
was granted to restrain deft. so building as 
to obstruct the lights of pltf.’s manufactory 
pending trial.—Crook v. WILSON (1855), 3 
W. R. 378. 

1408. Add. Annotations :—As to (1) Consd. Slack 
v. Leeds Industrial Co-op. Soc. (1924), 94 
L. J. Ch. 46. Refd. Fishenden v. Higgs & 
Ifill, Ltd. (1935), 158 L. T. 128. 

1419. Add. Citation :—11 Jur. N.S. 576. 

1438a. ——.}—Pricr v. HWiLtpitrcn, No. 
934b, ante. 

1442a. ——-- Against lessee—Freeholder not party 
to action—Light.|—BARNES v. ALLEN (1927), 
64 L. Jo, 92; 164 L. T. Jo. 83. 

.}-SLACK v. LEEDS INDUSTRIAL Co- 

OPERATIVE Society, Lrp., No. 1399a, anle. 
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R. 942; 2 W. W. R,. 981.-—— 


Dp. LL. 
CAN. 
PART XII. SECT. 2, SUB-SECT. 2.— 
D. (b) t. 


1451 ii, ——— ——-. Under Specific 
Relief Act, 1877, the question of an 


Cases 1444b—1690. 


444b. ———.]—FISHENDEN v. Hiaas & HILu, LTp. 


(1935), 163 L. T. 128; 79 Sol. Jo. 434, C. A. 


Add. Annotation :-—Consd. 
Higgs & Hill, Ltd. (1935), 153 L. T. 128. 


1468. 


Fishenden  v. 


ENGLISH AND EmpIre Dicest SUPPLEMENT. 


1471. Add. Annotations :—Folld. Horton’s Estate 
v, Beattie (1926), 42 T. L. R. 701. Consd. 
Sheffield Masonic Hall Co. v. Sheffield Co 
(1932), 48 T. L. R. 336. Apld. Hapgoo 
Martin & Son, Ltd. (1934), 152 L. T. 72. 


Part XIIl.—Profits a Prendre. 


1490. Add. Annotation :—Refd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 


1494. After this case add :— 











s. 4, is now 
replaced by Law of Property Act, 1925 
(c. 20), 5. 40. 


1496. Add. Annotation :—Refd. Re Timber Regula- 
Lions, Refund of Dues under, [1935] A. C. 184. 


1497. Add. Annotations :—Consd. Peech v. Best 
(1930), 99 L. 7. K. B. 537. Apld. Nicholls v. 
Ely Beet Sugar Factory, [1931] 2 Ch. 84. 
Refd. Wenner v. Morris (1935), 79 Sol. Jo. 
252; Nicholls v. Ely Beet Sugar Factory, 
Ltd., [1936] Ch. 3438. 


1499. Add. Annotations :—-As to (1) Refd. Peech 
v. Best (1930), 99 L. J. K. B. 587. As to (2) 
Refd. Peech v. Best (19380), 99 L. J. K. B. 

' §87, 


injunction to restrain a party from 
erecting a building so as to interfere 
with his neighbour’s casements of light 
& air presents iteelf in a ditferent light 
to what it. dues in the Iinglish ote.; & 
the ct. has a discretion, & may issue 
,en injunction where the injury ia such 
*that P rnd compensation would 
not afford adequate rolicf.— MAHOMED 
AUZAM ear v. JAGANATH JAMNADAS = any 
(1925), 1. L. R. 3 Ran, 230.—IND. 


consisting 


in 7 
Kach 
clause : 


“ poop aye at 
PART XIU. SECT. 3. on 

gk. Right of cultivation.)-- 
in 1908 intestate, 
thirteen children. 


A. died 
leaving a widow & 


Ho loft a farm (19387), 


of about 100 acres. 
widow died in 1914. 
the St. John River Power Co. acquired 
from each of the heirs all their interest 
& 6-tonths acres of the farm. 
de od contained the following 

‘Excepting & reserving, 
however, unto tho said grantors, their = 446.-—— 
heir & assigns the right to cultivate 
part of the above described lands 
not damaged by the flowage due to the 
Grand 
pltf.'s interest was a profit a 
prendre, & the reservation above must 
be treated ws a grant de novo to each 
of the heirs..—AKERLEY v. BELLEFLEUR 
12M. P. ht. 299.---CAN. 


1501. Add. Annotation :—Refd. 
(19380), 99 L. J. K. B. 6537. 

1508. Add. Annotation :—Generally, Refd. Stoney 
v. Eastbourne R. C. & Devonshire (1926), 95 
L. J. K. B. 312. 

1511. Add. Annotation :—Refd. Cleobury Mortimer 
Rural District Council v. Childe, [1933] 2 

K. B. 368. 

Add. Annotation :—Refd. Todrick v. Western 
aa Omnibus Co. (1934), 103 L. J. Ch. 
224. 

1570. Add. Annotation :— As to (2) Refd. The 
Fagernes, {1926} P. 185. 

1589. Add. Annotations :—Refd. Abrahams v. Mac 
Fisheries, [1925] 2 K. B. 18; Roe v. Russell, 
{1928] 2 K. B. 117. 

1590. Add. Annotation :—As to (1) Consd. Nicholls 


v. ae Beet Sugar Factory, Litd., [1936] Ch. 
34 


Peech v. Best 


1528. 


The 


8 PART XIII. SECT. 4,SUB-SECT. 1.—A. 
In 1927 & 1928 


sw. Who may acquire — Public.) — 
Though the public cannot acquire 
ownership ofaland,it can acquire profits 
ad prendre over it by grunt.—USsAN 
KASIM SAIT vo. SECRETARY OF STATKHK 
FOR ae (1923), I. L. R. 47 Mad. 


PART XIII. SECT. 4, SUB-SECT. 2.—B. 
1586 {. The puhlic.}+—-Though the 
ralls °° :— puvile cannot acquire ownership of a 
and, it can acquire profits d prendre 

over it by prescription.—UssAaN Kasim 
SAIT tet. SECRETARY OF STATE FOR 
HES (1923), J. L. R. 47 Mad. 116.-— 
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Vol. XIX. Cases la—O80a. 


ECCLESIASTICAL LAW. 


Part 1—In General. 


Church Assembly—Legislative Committee.]— 
Neither the Legislative Committee of the 
Church Assembly, nor the Church Assembly 
itself, is a body to which a writ of certiorari 
or of prohibition will issue, as neither of them 
is a body which is under a duty to act in a 
judicial capacity.—R. v. CHurci ASSEMBLY 
LEGISLATIVE COMMITTER, Ha p. HAYNES 
SmirH, [1928] 1 K. B. 411; 97 L. J. K. B. 
222; 188 L. T. 399; 44 T. Ll. R. 683 71 Sol. 
Jo. 947, D. C. 


Compulsory acquisition of freehold in premises 
used for ‘‘ public religious worship ’’—Part 
of public only admitted.]—T'wo tenements 
known respectively as ‘‘ the Salvation Army 
Hall ” or ‘‘ the Citadel of the Salvation Army, 
Weston-super-Mar:3 ”’ & ‘the Young People’s 
Hall’ & comprised in one lease were held 
under a trust deed executed after the lease 
upon trust to be used as a place of worship. 
The Salvation Army Hall was in fact used 
for religious worship : the rooms in the upper 
part of the Young People’s Hall were used 
for teaching. The two buildings were 
separated by a yard. The lessees, in pur- 
suance of the powers given by Places of 
Worship (Enfranchisement) Act, 1990 '::. 46), 
gave to the lessors notice in writing requirny 
the lessors to treat contract & agree with tio 


| 2b. 


lessees for the sale to the lessees of all the 
lessors’ estate & interest in the premises, 
subject to the provisions of the Act, & to give 
particulars of the lessors’ estate & interest 
in the premises & of their claims in respect 
thereof & of their claim for compensation. 
The lessors contended that under the trust 
deed the premiscs demised by the lease were 
not held on trust for the purposes of a place 
of worship, either at the date of the notice or 
at the date of the Act. In an action by the 
lessors claiming a declaration that the lessees 
were not entitled, under the Act or otherwise, 
to acquire the freehold reversion in all or any 
part of the premises, & an injunction to 
restrain them froin proceeding under the 
notice :—Held: (1) ‘‘ public religious wor- 
ship’’ may include worship to which, on 
any or all occasions, only certain sections 
of the public are admitted; (2) a trust 
for the use of premises for the purposes 
of public religious worship is carried out 
although minor parts of the premises are 
not so used.—STRADILING v. Hiaains, [1932] 
1 Ch. 148; 101 L. J. Ch. 119; 146 L. T. 
383. 


——— Minor parts of premises not so used.]-— 
STRADLING v. Hiaarns, No. 2a, anle. 


Part Il.—Constitution of the Church of England. 


Add. Annotations :—As to (4) Refd. Wickham- 
brook Parochial Church Council ». Croxtord, 
[1935] 2 K. B. 417. Generally, Refd. R. v. 
North, #z p. Oakey (1926), 43 T. L. R. 60. 
Add. Annolations :—Refd. Gottliffe  v. 
Edelston, [1930] 2 K. B. 378; Re Ogden, 
Brydon v. Samuel, [1933] Ch. 678. 


Add, Annotation :—As to (2) Consd. Notley v. 
Birmingham (Bp.), [1931] 1 Ch. 529. 


Add. Annotation :—As to (1) Refd. Re Mason 
(1928), 97 L. J. Ch. 321. 


Right of public to attend.|—Under Ictters 
patent from the Crown & statutes pursuant 
thereto Westminster Abbey is made a Koyal 
Peculiar the govt. of which belongs to the 
dean. Applt. was a professional guide for 
sightseers, &, after a special permit to him 
to act as a guide to the Abbey had elapsed, 
the dean made an order that he was to be 
excluded therefrom. On a subsequent day, 
which was neither a Sunday nor a holy day, 
applt. was in the Abbey during divine service 
wearing his ordinary guide’s badge, when 
resp., a police constable, after having re- 
quested him to leave, ejected him without 





1 1. Church—Religious community— 
Schism—IWhether provided 
stitution.) — BRENDZI 


PART L. 1 ii. ——— 





fOr Oe CORY | ee an. LOR 


J o=<«. Haspi, 
R. 1051; [1927] 1 
36 Man. L. R. 300. 1 


to.J— BRENDZIJ oe. . 
D. L. R. 1051; (1927) 1 W. W. li. 301; 
- 300.—CAN. 


—— What amounts 
HAJDIJ 


iii.—- -—- —~—— 


Members adhering to original con- | 
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unnecessary violence. Applt. laid an _ in- 
formation in the police ct. against resp. for 
having unlawfully assaulted him. Applt. 
made no claim to be a parishioner of the 
Abbey, & could produce no evidence of per- 
mission having been given to him to be there, 
but it was found that there had been no 
misconduct by him on the day of his ejection. 
The magistrate dismissed the information. 
On a case stated which set out these facts :— 
HTeld; the dean had authority to make the 
order excluding applt.; on applt.’s refusal 
to leave when requested resp. was justified 
in ejecting him; &, therefore, the magistrate 
had rightly dismissed the information. 

Semble ; a person who is not a parishioner 
has no legal right to attend a parish church 
even on Sundays or holy days, but if he is 
prevented from attending his own parish 
church on such days, he may present himself 
for admission to some other church where 
service is usually held.—CoLE v. POLICE 
CONSTABLE 443A, [1937] 1 K. B. 316; [1936] 
3 All E. R. 107; 106 L. J. K. B. 171; 156 
L. T. 498; 53 T. L. R. 40; 80 Sol. Jo. 855 ; 
34 L. G. R. 561, D.C. 


stitution entitled to use of church 
ee oa ae rw cia v. HAIDL, [1927) 
1D. L. R. 1051; (1927) 1 W. W. R. 
301; 36 Man. L. R. 300.— CAN, 

1 iv. S. FP. HENNIG to. TRAUTMAN 
(Alta.), (1926] 2 D. L. R. 280; [1926] 
1 W. W. R. 912.—CAN 


(1927) 1 


Effect of— 


—_ 


Cases 135—627a. 


185. Annotations :—-For ‘' Re Letters Patent No. 
139,207, Re Carbonit Akt., [1923] 2 Ch. 604,”’ 
read ‘‘ Re Letters Patent No. 139,207, Re 
Carbonit Akt., [1924] 2 Chr 53.” 

185. Add. Annotation :—As to (2) Consd. Vincent v. 
St. Magnus the Martyr, etc., [1925] P. 1. 
185a, —-— Former Royal chapel—Grant by Crown 
for use as parish church.|—The ct. held that 
the rector & the parish church of St. Mary, 
Stafford, in the diocese of Lichfield, were 
subject to the ordinary episcopal jurisdiction, 
including the right of visitation.— LICHFIELD 

(BISHOP) v. LAMBERT (1929), 46 T. L. R. 24. 


Add. Annotation :—As to (3) Consd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 


Add. Annotation :—Consd. Notley v. Bir- 
mingham (Bp.), [1931] 1 Ch. 529. 

Add. Annotation:—Refd. R. v. Church 
Assembly Legislative Committee & Church 
Assembly, Ha p. Haynes Smith (1927), 44 
T. L. R. 68. 

Add. Annotation :—As to (2) Refd. R. v. 
North, Ha p. Oakey (1926), 43 T. L. R. 60. 


Add. Citations :—sub nom. AYER v. ORME, 2 
Dyer 221b; Ben. 129; sub nom. ANON.,’ 
Dal. 53; 1 And. 9. 
Add. Annotations :— Refd. Cromwel’s Case 
(1601) 2 Co. Rep. 69b; Lyn v. Wyn (1665), 
' QO. Bridg. 122. 


846. After this case add :— 

——.]—-See, now, Cathedrals Measure 
1931 (No. 7), 8. 24. 

Before thiscase add ‘‘ See Parochial Registers 
and Records Measure, 1929 (No. 1). 

Add. Annotation :—Consd. A.-G. v. Mallock 
(1931), 48 T. L. R. 107. 

Add. Annetations :—Consd. A.-G. v. Mallock 
(1931), 48 T. L. R. 107. Refd. Wickham- 
brook Parochial Church Council v. Croxford, 
[19385] 2 K. TB. 417. 

Add. Annotation :—Refd. Wickhambrook 
Parochial Church Council v. Croxford, [1935] 
2K. B. 417. 
Add. Annotation :—-As to (4) Consd. Wick- 
hambrook Parochial Church Council v. Crox- 
ford, [19385] 2 K. B. 417. 


Add. Annotations :—Apld. Hauxton Parochial] 
Church Council v. Stevens, {1929} P. 240. 
Consd. Wickhambrook Parochial Church 
Jouncil v. Croxford, [1935] 2 K. B. 417. 
Liability of lay-impropriation to seques- 
tration.}—WALWYN v. AWBERRY, No. 2599a, 
post. : 
472b. ——— Personal liability.|-The impropriator 
of an impropriate rectory in the receipt of 
the profits thereof is personally liable for the 
repair of the chancel of the parish church, 
although at the time of the conveyance to 
him of the lands forming part of the rectory 
he had no notice of the liability —HavuxtTon 
PAROCHIAL CHURCH COUNCIL v. STEVENS, 
(1929) P. 240. 
Annotation :-—Refd. Wickhambrook Parochial Church 
Council v. Croxford, [1935] 2 K. B. 417. 
472c. Right to contribution from other 
tithe owners.j—The liability of a lay im- 
propriator of a tithe rentcharge to pay the 
costs of the repair of the chancel of a parish 
church is personal & several & not joint & 
is not limited to the amount of the tithe rent 
received by him. 


199. 
204. 
270. 


276. 


292. 





388, 
401. 
415. 
418. 


420. 


472. 


472a. 
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In an action by pltf. council against deft. 
under Chancel Repairs Act, 1932 (c. 20), 
calling upon her to pay £123 12s. 6d., the 
reasonable estimated cost of repairing the 
chancel of the parish church, on the ground 
that she was the owner of an impropriate 
rentcharge of the value of £39 lls. 9d., deft. 
contended that but for sect. 2 (3) of Chancel 
Repairs Act, 1932 (c. 20), she could only 
have been held liable if she was a person who 
would have been liable to be admonished by 
the appropriate Ecclesiastical Cts., & that 
she could not in fact have been so admonished, 
since the amount she had received from the 
tithe rentcharge was less than the cost of the 
repairs. The county ct. judge accepted this 
view & dismissed the action. On appeal :— 
Held: (1) the liability of deft. being personal 
& several & not joint, she would have been 
liable to be admonished by the appropriate 
Ecclesiastical Cts. to repair the chancel, & 
was therefore liable to do so notwithstanding 
that the sum received by her in respect of 
the rentcharge was less than the estimated 
cost of the repairs; (2) deft. on payment 
of the cost of the repairs would be 
entitled to obtain contribution from the 
other tithe owners.—WICKHAMBROOK PARoO- 
CHIAL CHURCH COUNCIL v. CROXFORD, [1935] 
2K.B.417; 1041. J. K. B. 6385; 153 L. T. 
187; 79 Sol. Jo. 418, C. A.; sub nom. Re 
CHANCEL Repairs ‘Act, 1932, WICKHAM- 
BROOK PAROCHIAL CHURCH COUNCIL v. 
CROXFORD, 51 T. L. R. 424, C. A. 


472d. ——— No notice of liability—At time of con- 
veyance of lands.]|—HAUXxTON PAROCHIAL 
CHURCH COUNCIL v. STEVENS, No. 472b, ante. 


Although tithe insufficient for costs of 
repair—Chancel Repairs Act, 1982 (c. 20).]— 
WICKHAMBROOK PAROCHIAL CHURCH COUNCIL 
v. CROXFORD, No. 472c, ante. 


478. Add. Annotation :—Refd. Wickhambrook 
Parochial Church Council v. Croxford, [1935] 
2K. B. 417. 


Add. Annotation :—Refd. Wickhambrook 
Parochial Church Council v. Croxford, [1935] 
2K. B. 417. 


Add. Annotations :—Consd. Wickhambrook 
Parochial Church Council v. Croxford, [1935] 
2 K. B. 417. Refd. Hauxton Parochial 
Church Council v. Stevens, [1929] P. 240. 


|—A tenant of premises 
rated at £125, who sublet the greater part & 
retained for his personal occupation a portion 
which was over £40 in ratable value, but not 
separately assessed :—Held: qualified as a 
vestryman under Metropolis Management 
Acts, 1855 (c. 120), & 1856 (c. 112).— 
GORDON v. WILLIAMSON, [1892] 2 Q. B. 459; 
61 L. J. Q. B. 820; 67 L. T. 214; 57 J. P. 
166; 40 W. R. 692; 8 T. L. R. 708, C. A. 

Annotation : London & India Docks Co. v. Woolwich 

Borough (1902), 71 L. J. K. B. 394. 

569. Add. Annotation :—As to (3) Refd. R. v. 

North, Fx p. Oakey (1926), 43 T. L. R. 60 


627. After this case add :— 
Right of presentation where patronage vested 
in parishioners.|——See No. 1081a, post. 

627a. Removal ‘of name from roll—Order for 
restoration by lay electoral commission— 
Whether court will interfere.}—A parishioner 
whose name was removed by the parochial 
church council from the electoral roll of a 





472e. 


474. 


475. 











482a. 


—— 
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parish appealed to the lay electoral com- 
mission, the appellate tribunal constituted 
under rule 18 of Sched. to Representation of 
the Laity Measure, 1929. The commission, 
after obtaining from the council their 
reasons in writing for the removal of the 
name, directed that the name should be 
restored to the roll. The council failed to 
comply with this direction, & the parishioner 
whose name had been removed commenced 
an action in which he sought an order 
directing the council to restore his name to the 
rol & an injunction restraining the council 
from preventing him from attending & 
voting at church parochial meetings :— 
Held: the commission had duly come to a 
decision & in doing so had acted in no way 
contrary to natural justice. The name of 
pitf. must therefore be restored to the roll 
& he was entitled to the injunction asked for. 
—STUART v. HAUGHLEY PAROCHIAL CHURCH 
CoUNCIL, {1986} Ch. 32; 104 L. J. Ch. 814; 
153 L. T. 811; 51 T. L. R. 538; 79 Sol. Jo. 
559, C. A. 


627b. Condition precedent—Electoral roll. |——By 
sect. 1 of Beneficas (Exercise of Rights of 
Presentation) Measure, 1931, a vacancy or 
impending vacancy in a benefice shall be 
notified by the Bishop to the parochial church 


Cases 627a—1768a. 


council :—Held: the piving of this notifica- 
tion was a condition precedent to the power 
of the Bishop to institute an incumbent to 
the vacant benefice, even though there was no 
parochial church council in existence.—KING@ 
v. TRuRO, BisHop, [1937] P. 36; 106 L. J. 
Ch. 257; sub nom. R. v. TRuRGO, Brsuor, 53 
T. L. R. 4. 


Add. Annotation :-—Consd. A.-G. v. Mallock 
(1981), 48 T. L. R. 107. 


Add. Annotation :—Refd. Edwards v. A.-G. 
for Canada (1929), 46 I. L. R. 4. 


1016. Add. Annotation :—As to (2) Consd. R. v. 
Daily Herald Editor, etc. & Davidson, Ex p. 
Norwich (Bp.), R. v. Empire News Editor, etc. 
& Davidson, Fz p. Norwich (Bp.) (1932), 48 
T. L. R. 258. 

1017. Add. Annotation :—Refd. Wickhambrook 
Parochial Church Council v. Croxford, [1935] 
2 K. B. 417. 

1049a. —-—-.}—CoLk v. PoLick CONSTABLE 
443A, No. Q0a, ante. 

1068. Add. Annotation :—As to (1) Refd. A.-G. for 
Alberta v. Cook, {1926} A. ©. 444. 

1065. Add. Annotation :—Refd. Keren Kayemeth 
Le Jisroel, Ltd. v. I. RK. Comrs., [1931] 2 
K. B. 466. 


758. 


983. 





Part IV.—Ecclesiastical Courts. 


1069. Add. Annotation :—As-to (1) Consd. R. : 


i 
{ 


Daily Herald Editor, etc. & Davidson, Ex p. | 


Norwich (Bp.), R. v. Empire News Editor, 
etc. & Davidson, Ez p. Norwich (Bp.) (1932), 
48 T. L. R. 253. 

1115. Add. Annotations :—-As to (1) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
Refd. Vincent v. St. Magnus the Martyr, etc., 
[1925) P. 1. 

1145. Add. Annotations :—As to (1) Consd. /te 
Transferred Civil Servants (Ireland) Com- 
podeso [1929] A. O. 243. <As to (8) Consd.. 

incent v. St. Magnus the Martyr, etc., 
[1925] P. 1. Generally, Refd. Capel St. 
Mary, Suffolk v. Packard, [1927] P. 289. 


1146. Add. Annotations :—Aas to (2) Consd. Re 
Transferred Civil Servants (Ireland) Com- 
pensation, [1929] A. C. 243. As to (7) Consd. 
Capel St. Mary, Suffolk v. Packard, [1927] 
P. 289. Apld. Re St. Saviour’s, Hampstead, 
[1932] P. 134. 

1148. Add. Annotation :—As to (2) Refd. R. v. | 
North, Ex p. Oakey, [1927] 1 K. B. 491. 
1149, Add. Annotation :—Consd. He Transferred 
Civil Servante (Ireland) Compensation, [1929] 

A. ©. 243. 

1150. Add. Annotation :—As to (1) Refd. Huntley 
v. Norwich (Bp.), [1931] P. 210. 

1280a. —— Alternative remedy.}— Prohibition 
will issue in re f a 
astical ct. made without jurisdiction, not- 
withstanding an appeal lie from such order 
to a higher ecclesiastical ct. & thence to the 
Privy Council.—R. v. Nortu, Ex p. OAKEY, 





PART IV. SECT. 6, SUB-SECT. 2.—D. 


1217 1. interpretation of statules— 
Concerning spiritual matters.}—In an 





ect of an order of an ecclesi- | 


action involving the construction of 
nited Church of Canada 
(c. 100) :—Held : the ecclesiastical cts. 


[1927] 1 K B. 491; 96 L. J. K. B. 77; 186 
L. T. 387; 43 T. L. R. 60; 70 Sol. Jo. 1181, 
O. A. 

1849. Add. Annotation :-—Refd. KR. v. North, Ez p. 
Oakey (1926), 43 T. L. KR. 60. 

1372. Add. Annotation :—Aa to (1) Refd. Raeburn 
v. Raeburn (1928), 138 L. T. 672. 

1392. Add. Annotation :—Generally, Refd. fte 
Colonial Bishoprics Fund, 1841, [1936] Ch. 
148. 

1400. Add. Annotation :--Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 


1585. Add. Annotations :~-Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 


579. Refd.O’Connor v. Waldrou, [1935] 
Aa C. 76. 
1596. Add. Annotation:—As to (3) held. Re 


Colonial Bishoprics Fund, 1841, [1985] Ch. 
148. 

1605. Add. Annotation :—Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 


1721. Add. Annotations :—-Refd. Eshugbayi Eleko 
v. Nigeria Government, [1928] A. C. 459; 
Re Carroll, [1981] 1 K. B. 317. 


1755. Add. Annotation :—-Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1, 
1756. Add. Annotation :—Refd. Vincent v. St. 


Magnus the Martyr, etc., [1925] P. 1. 

1768a. jJ—Held: a faculty ought 
to issue for the removal of (1) a tabernacle, 
(2) a sacring gong, (3) four out of six candle- 
sticks on the retable, (4) two candlesticks on 











ee ~ ee ee mes Mem Be 


only juriadiction.—STOVER  v. 


had 
Act, 1924 | Dryspax, [1925] 4 D. L. R. 994.— 
CAN. 
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the credence which had been used cere- 
monially, (5) a censer which had been used 
ceremonially, (6) the Stations of the Cross, 
(7) @ second Holy Table introduced after 
a faculty for it had been refused, (8) an 
image of the Blessed Virgin Mary with 
candles & vases, (9) a holy water stoup, 
(10) two brass candelabra used in a service 
of adoration of the Sacrament, & a hanging 
lamp in the chancel used to denote the 

resence of the reserved Sacrament; a 

aculty ought not to issue for the removal 
of (11) books & pamphlets displayed on 
tables in the church, (12) notices as to times 
when confessions could be heard, (13) notices 
asking for prayers for deceased persons, (14) a 
kneeling stool used by persons making their 
confessions, & (15) the rector’s books of 
devotion on the Holy Table, but these articles 
were not proper subjects for a confirmatory 
faculty ; a faculty ought not to issue for the 
removal of (16) a crucifix on the wall above 
the kneeling stool, used to assist the devotions 
of those making their confessions, & a 
confirmatory faculty till further order ought 
to issue in respect of it; a faculty ought not 
to issue for the removal of (17) a crucifix+ 
behind the Holy Table which had been proved 
to have been the object of veneration, the 
rector having undertaken not to genuflect 
to it or cense it, & not to allow any other 
officiating clergymen to do so, & a con- 
firmatory faculty till furtuer order ought to 
issue in respect of it. 


(18) Memorials purporting to be signed by 
glace hines as to which no evidence is given 
eal oe of the signatures or of the repre- 
aa tions made to those who sign them, are 
inadmissible in a faculty suit.—CaPEL St. 
Mary, SUFFOLK (REcroR & CHURCH- 


WARDENS) v. PACKARD, [1927] P. 289; sub- 
sequent proceedings, [1928] P. 69. 
tation :—As to (3) Consd. Re St. Saviour’s, Hampstead, 
An t932) P. 134. 
1775a. ‘*Till further order.’’}—(1) 
Where a cause of faculty has been remitted 
by the Ct. of Arches to a consistory ct. to 
decree a faculty as directed by the Ct. of 
Arches, a party to the suit who is aggrieved 
by a condition proposed to be inserted in the 
faculty may appeal to the Ct. of Arches by 
way of the assertion of a grievance, & the Ct. of 
Arches may hear & determine the appeal 
without retaining the cause. 

(2) A condition in a confirmatory faculty 
‘that if any of the articles included in the 
faculty are treated with superstitious rever- 
ence we reserve to ourselves the right to order 
their removal at any time hereafter upon 
being satisfied hereon ’’ is an improper con- 
dition, & such a condition is not substantially 
similar to, but wholly different from, a con- 
see that the faculty is granted ‘“‘ till further 
order 

(8) Observations upon the object & effect 
of granting a faculty till further order, the 
proceedings required by the practice of the 
cts. before such further order can be made, 
the distinction between the order of the ct. 
in a faculty suit & the faculty, & the matters 
which are proper to be included in each.— 
CaPpEL St. Mary, SuFFOLK (RECTOR & 
CHURCHWARDENS) v. PACKARD, [1928] P. 69. 

1784. Add. Annotation :—Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 

1789a. Cause remitted to decree faculty—Objection 
to condition proposed to be inserted in faculty 
—Right of aggrieved party to appeal.|—-CAPEL 
St. Mary, SuFFOLK (KEcTOR & CHURCH- 
WARDENS) v. PACKARD, No. 1775a, ante. 
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1806. Add. Annotation :—Consd. Clergy Orphan 
Corpn. v. Christopher, [1933] Ch. 267. 

1808. Add. Annotation :—Refd. Re Little Gaddes- 
ae Pia eae Ex p. Cuthbertson, [1933] 

. 150. 

1821. For ‘‘ Who are exempt—Military Service 
Act, 1916 (c. 104), Sched. I. (4)—-Lay member ”’ 
read ‘*‘ Who are exempt—-Military Service Act, 
1916 (c. 104), Sched. J. (4)—Lay reader.’’ 

1846. Add. Annotation :—Refd. R. v. Stepney 
Corpn., Hx p. Walker & Sons, Ltd. (1932), 
102 L. J. K. B. 118. 

1851. Add. Annotation:—Apld. Re Clerical Dis- 
abilities Act, 1870, Ka p. Cowan (1927), 71 
Sol. Jo. 272. 


1851a. S. P. Re CLERICAL DISABILITIES AcT, 1870, 
a Bones (1927), 1387 L. T. 5153; 71 Sol. 
oO. * 


EA Centr 


Sect. 4.—PATRONAGE OF BENEFICES (p. 370). 
To cross ref. add ‘‘ See, also, Benefices 
(Diocesan Boards of Patronage) Measure, 
1932 (No. 1). 
1971. ae Annotation :—Generally, Refd. Notley 
Birmingham (Bp.) (1980), 99 L. J. Ch. 805. 


1981. Add. Annotation :—Refd. Re Smith, Public 
Trustee v. Smith, [1932] 1 Ch. 153. 


1981a. Patronage vested In parishioners—Transfer 
to parochial church council—Parochial Church 
Council (Powers) Measure, 1921 (No. 1), 
s. 4 (1).J—Re LICUFIELD CATHEDRAL GRANT, 
CHAPEL-EN-LE-FRITH PAROCHIAL CHURCH 
COUNCIL v. BAGSHAW (1929), 45 T. L. R. 5838. 


SUB-SEcCT. 2.—TRANSFER AND TRANSMISSION 
OF PATRONAGE (p. 379). 


To cross-reference add ‘‘ See, also, Bene- 
fices (Transfer of Rights of Patronage) 
Measure, 1930 (No. 8).”’ 


2104a. Whether vendor bound to make marketable 
title—Whether stamp necessary.)—WILMOT 
v. WILKINSON (1827), 6 B. & C. 506; 9 
Dow. & Ry. K. B. 620; 61, J.O. S. K. B. 
196; 108 E. R. 538. 

Annotation :—Retd. Doogeod v. Rose (1850), 9 GC. B. 132. 


2105a. Non-completion of purchase—Default 
of vendor.|—-WEDDALL v. Nixon (1853), 17 
Beav. 160; 22 L. J. Ch. 939; 21L.T. 0.8. 
147; 17 Jur. 642; 51 E. R. 9094. 
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2198. After this case add :— 

-J|—See Benefices (Exercise of Rights of 
Presentation) Measure, 1931 (No. 3), 8. 5. 

2272. Add. Annotation :—GenerallY, Consd. Notley 
v. Birmingham (Bp.), [1931] 1 Ch. 529. 


After this case add :— 

.]—See, now, Benefices Act, 1898 (Amend- 
ment) Measure, 1923 (No. 1), s. 3. 

2320. Before this case add ‘‘ See, now, Benefices 
(Exercise of Rights of Presentation) Measure, 
1931 (No. 8), 8. 1. 

2355a. Jurisdiction of court of equity to order 
admission—No awful excuse for refusal 
shown.]—A ct. of equity can make an order 
on @ bishop to admit & licence to a per- 
petual curacy a duly qualified nominee who 
has been duly presented by the patron, 
unless lawful excuse for refusal by the bishop 
to admit & licence be shown.—NoTLEY v. 
BIRMINGHAM, Brisnop (19380), 99 IL. J. Ch. 
305; 46 T. L. R. 347. 


2305b. Refusal to obey order—Discharge of 
order.]—A bishoy}: refused to admit & licence 
X., a clerk in hoiy orders, to the perpetual 
curacy of Z. ou the 
patrons. The patrons then commenced an 
action in the Ch. Div., claiming that the 
bishop was bound to admit & licence X. to 
the benefice. The bishop not having entered 
an appearance the action came before the 
ct. on Apr. 2, 1930, as a short cause, upon a 
motion for judgment in default of appearance, 
& an order was made that the bishop should 
admit & licence X. to the benetice 3:, aque 
form according to law. The bishop refus7d 
or neglected to admit & licence X. to the 
benefice, & to comply with the order. 
patrons then moved the ct. that a writ should 
issue to the Archbishop of Canterbury, com- 
manding him to admit & licence X. to the 
benefice at the nomination or presentation 
of the patrons :—Held : so much of the order 
of Apr. 2, 1930, as ordered the bishop to 
admit & licence X. to the benefice might be 
discharged, & in lieu thereof & in substitution 
thereof it might be ordered that a writ should 














issue directed to the Archbishop of Canter- 


bury commanding him to admit a fit person 
to the benefice at the nomination or presenta- 
tion or other legal requisition of pltfs. as 
patrons thereof.—NoTLEY v. BIRMINGHAM 
(Bisoop) (No. 2), [1931] 1 Ch. 529; 100 
L. J. Ch. 303; 145 L. T. 251; 47 T. L. R. 257. 

2355¢e. —— Issue of writ to Archbishop. ]— 
NoTLEY v. BIRMINGHAM (BisHOP) (No. 2), 
No. 2355b, ante. 

2437. Add. Citation :-—2 B.R. A. 932. 

2440. Add. Citation :-—2 B. R. A. 831. 

2443a. Grounds for approval or disapproval of 
scheme.]—Although it may seem desirable 
on grounds of economy & administration to 
unite two country bencfices with small 
populations, yet a scheme for such union will 
not be affirmed on special reference by the 





Judicial Committee of the Privy Council if ; 


there is united opposition to it on the part 
of the inhabitants.— Ite GUSSAGE ALL SAINTS 


& GUSSAGE ST. MICHAEL, DORSET, PARiSHES - 


(1925), 69 Sol. Jo. 493, P. C. 

Annotations :—Folld, Great Massingham & Little Massingham 
(Benefices), (1931] A. C. 328. Apld. Re Tholnetham & 
Hinderclay Benefices, [1934] A. C. 119. 

2443b. -}—Having regard to Union of Bene- 

fices Measure, 1923, s. 2 (6), which sub- 





resentation of the |- 


The | 


Cases 2198—2443!. 


sect. contains the only statement in the 
Measure as to the principles governing the 
union of benefices thereunder, it is not 
enough, in order to justify a union, to show 
that one incumbent could serve the parishes 
affected, & that the union would save man 
power and might also produce surplus 
income available for other benefices. The 
circumstances & interests of the parishes 
themselves must be regarded.—fe GREAT 
MASSINGHAM & LITTLE MASSINGHAM, BENBE- 
FICES OF, [1931] A. C. 328; 100 L. J. P. O. 
93; 144 L. T. 654; 47 T. L. R. 294, P.O. 
Annotations :-—Apld. Re Thelnetham & Hinderclay Benefices, 
11934] A. C. 119. Refd. Ze Bolton-Le-Moors Benefices, 
{1933] A. O. 556. 
2443¢, —-—.]—-Where a scheme under the Union 
of Benefices Measure, 1923, includes a recom- 
mendation by the Ecclesiastical Comrs. under 
sect. 15 that surplus revenue of the united 
benefice shall be applied to the spiritual needs 
of another benefice in the diocese, it is not 
fatal to the validity of the scheme that the 
comrs. of inquiry while reporting in its favour 
have stated that apart from the proposed 
diversion of surplus revenue, a mattor beyond 
their cognisance, they would have found it 
difficult to justify. The report of the comrs. 
can be regarded as a recognition & fulfil- 
ment of the duty imposed upon them by 
sect. 2 (6) of the Measure to have regard to 
the interests of religion in England generally. 
—Re BoLtTon-LE-Moors, St. Paun, CHRIST 
CuHurcn, & EMMANUEL, LANCASHIRE, UNION 
or BENEFICES, [1933] A.C.5563; 102 L. J. P.O. 
165; 149 L. T. 370; 77 Sot. Jo. 446, P. C. 
2443d. ——.]—-Re THELNETHAM & HINDERCLAY 
Benerices, No. 2443e, post. 
2443e. Charge on endowments of united benefice— 
In favour of other benefices—Validity.]— 
The power conferred by sect. 15 of the Union 
of Henefices Measure, 1923, is a power to 
dispose of surplus revenue after competent 
provision has been made for the united 
benefices. The sect. therefore does not 
authorise the creation of a charge on the 
endowments in favour of other benefices, 
because upon a diminution of the endowments 
a competent provision might not remain. 
The power under sect. 16 to create a rent- 
charge cannot be utilised to alter the character 
of the operation authorised by sect. 15, 
Scheme set aside.—Re THEDLNUTHAM & 
HINDERCLAY BENEFICES, [1934] A C. 119; 
103 L. J. P. C. 82; 150 L. T. 202; 60 
T. L. R. 119; 77 Sol. Jo. 852, P. C. 


2443f. Approval of bishop—What amounts to.]— 
The report of a commission of inquiry con- 
stituted under the Union of Benefices 
Measure, 1923, recommended the union of 
two benefices, & stated that the united endow- 
ments were not too much. The bishop of 
the diocese endorsed on the report his 
approval, with the reservation that the 
income of the united benefices should be 
limited to £500 net, & the surplus allocated 
to other benefices. The Ecclesiastical Comrs. 
prepared a scheme for union which provided 
that a substantial part of the endowments 
should be alienated :—Held: (1) there had 
been no approval of the report by the bisho 
as required by sect. 4 (1) of the Measure, & 
that there was no jurisdiction to prepare the 
scheme; (2) the chairman of the commission 
on inquiry nominated by the Ecclesiastical 
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Comrs. under sect. 3 (d) of the Measure 
should not be in any way officially connected 
with the Comrs., nor one so frequently 
nominated as chairman as to afford any 
ground for the suggestion that he is present 
to represent their views. Scheme set aside.— 
Re EDBURTON & POYNINGS BENEFICES, [1934] 
A. ©. 115; 103 L. J. P. ©. 22; 150 L. T. 
201; 50 T. L. R. 105; 77 Sol. Jo. 852, P. C. 


, 24438g. Chairman of Inquiry Commission—Who 


may be appointed.]/—Re EpBuRTON & PoyYN- 
INGS, BENEFICES, No. 2443f, ante. 

24438h. Application by interested party—Settlement 
of locus standi at preliminary hearing—Form 
of Order in Council.]|—Under a scheme, put 
forward by the Ecclesiastical Comrs., two 
benefices in the city of London were to be 
united. It was further proposed that the 
pore church of the second benefice should 
ye closed & taken down, & the site sold. 
The scheme was opposed by the corpn. of 
the city of London, by certain learned 
societies, & by a gentleman who had at one 
time been a parishioner. It was contended, 
on behalf of the Ecclesiastical Comrs., while 


admitting the right of the city of London to, 


appear, that the various learned societies 
had no such right, on the ground that they 
had no locus standi, although the Order in 
Council provided that their petition & 
' Objection should be considered by the 
Judicial Committee of ¢he Privy Council 
when the appeal was being heard :—Held : 
the Judicial Committee were themselves 
bound by the terms of the Order in Council 
to hear the petition & objection as well as 
the appeal of the city of London. Their 
Lordships were further of the opinion that, 
in future, in cases of a like nature, the Order 
in Council ‘*‘ should make provision to enable 
a resp. to take a preliminary point, should he 
so desire, & an opportunity should be 
afforded to the parties to have that pre- 
liminary point disposed of before the hear- 
ing of the main appeal,’”’ & so obviate a party 
being put to the expense of preparing his case 
for the main appeal, only to find, perhaps, 
that, on a preliminary objection, he was not 
entitled to be heard because he was not an 
interested party.—Re ALL HALLows, Lom- 
BARD STREET, [1037] 2 All BE. R. 64; 53 
T. L. R. 386; 81 Sol. Jo. 355, P. C. 
2488. Add. Annotation :—As to (2) Refd. Ladies 
ane he Fe Underwear, Ltd. v. Parker, [1930] 


2491. Add. Annotation :—Refd. Re Gillott’s Settle-° 


ment, Chattock v. Reid, [1934] Ch. 97. 

2496. Add. Citation :—sub nom. OURLEWS  v. 

 Burrs,9 LJ. 0.8. K. B. 69. 

2589. Add. Annotation :—Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 

2595. Add. Annotation :—As to (2) Consd. R. v. 
North, Ex p. Oakey (1926), 43 T. L. R. 60. 

2599a. Failure to repair chancel. }—(1) A justifi- 
cation in trespass, that pltf. was the rector 
of such a church, & that the goods were taken 
under a sequestration of the profits of the 

‘rectory, for the reparation of the chancel, 





must aver that no more was taken than was | 
necessary to the expense of reparation. ; 2719b. 


(2) But the profits of a lay-impropriation 


cannot be sequestered for the repair of the 
chancel.—WALWYN v. AWBERBY (1677), 1 
Mod. Rep. 258; 2 Mod. Rep. 254; Freem. 
K. B. 230; 86 KB. R. 866; sub nom. ANON., 
2 Vent. 35; 3 Keb. 829. 

Annotations :—As to (2) Consd. Hauxton Parochial Church 
Council v. Stevens, ({1929] P. 240; Wickhambrook 
Parochial Church Counoil v. Oroxford, [1935] 2 K. B. 417, 

2607. Add. Annotation :—As to (1) Consd. R. v. 

North, Ha p. Oakey (1926), 48 T. L. R. 60. 


2676. Add. Annotation :—Refd. Stepney Borough 


Council v. Walker (John) & Sons, Ltd., [1934] 
A. C. 365. 


2715. Before this case add ‘‘ See Benefices 
(Ecclesiastical Duties) Measure, 1926 (No. 8). 

2717a. Appointment of commission under Bene- 
fices (Ecclesiastica] Duties) Measure, 1926, 
s. 8 (1)}—Necessity for notice to incumbent— 
In respect of what duties.]|—-By Benefices 
(Ecclesiastical) Duties) Measure, 1926, s. 3 (1), 
where the bishop has reason to think that the 
ecclesiastical duties of a benefice are in- 
adequately performed he may appoint a 
commission to inquire into the facts, & on 
their report that the inadequate performance 
of the duties is due to the negligence of the 
incumbent, has power under sect. 5 (1) to 
inhibit him. By sect. 2 (a) “‘ ecclesiastical 
duties ’’ include the observance of ordination 
promises, & also (iii) ‘' an obligation binding 
the incumbent to manifest in his acts, con- 
duct & course of life, due respect for his 
sacred office, & a due solicitude for the moral 
& spiritual welfare of his parishioners.”” A 
commission reported to the bishop that the 
ecclesiastical duties of a benefice were in- 
adequately performed owing to the negli- 
gence of the incumbent, & also found certain 
charges proved which were a violation both 
of the ordination promises of the incumbent 
& of the provisions of sect. 2 (a) (iii), By 
sect. 2 (b): ‘‘ No incumbent shall be deemed 
to have been negligent in the observance or 
performance of any of his ordination promises 
. . . unless such observance or performance 
has been required of him in writing by the 
bishop, who shall give him opportunity of 
replying, before issuing any commission 
under the provisions of section three of this 
Measure.”” No such requirement was made: 
—Held: the commission had jurisdiction to 
hold the inquiry, although the above notice 
bad not been given, because the inadequate 
performance of ecclesiastical duties charged 
was that of ecclesiastical duties not expressly 
set out in sect. 2 (0), it being in respect of the 
inadequate performance of the latter only 
that such notice is required. The require- 
ment in sect. 2 (b) applies only where the 
neglect charged is that of ordination Von 
as such, or of duties imposed by the Rules 
for the Representation of the Laity, as such, 
& the charges against applt. were not charges 
of this character.—HUNTLEY v. NORWICH 
(BrsHopP), [1931] P. 210. 

2719a. Conduct.]—RiIckE v. OxFORD (Bp.), No. 1150, 
ante. 
———.}—See, now, Benefices (Ecclesiastical 
Duties) Measure, 1926 (No. 8), 8. 2 (@) (iii.). 

-——HUNTLEY v. NORWICH (BISHOP), 

No. 2717a, ante. 
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2744. Add. Annotation :—Refd. Matthews v. King, 
[1934] 1 K. B. 505. 


2751. Add. Annotation :— Generally, Refd. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 

2162. Add. Annotation :—As to (1) Refd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 


2764a. —— -}—VINCENT v. ST. MAGNUS 
THE MARTYR, ETC. (RECTOR & CHURCH- 
WARDENS), No. 2831, post. 

2768. Add. Annotations :—As to (7) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
As to (8) Folld. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. Asto (9) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
Generally, Refd. Capel St. Mary, Suffolk v. 
Packard, [1928] P. 69. 

2786. Add. Annotation :—As to (1) Refd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 


2797. Add. Annotation :—As to (3) Refd. St. 
Margaret’s, Toxteth Park (1924), 40 T. L. R. 








687. 

2801a. ———.]—CAPEL ST. MARY, SUFFOLK (RECTOR 
& | BUECH WARDEN?) v. PACKARD, No. 1765a, 
ante. 

2809a. ——.]—CAPEL v. St. MARY, SUFFOLK 





(RECTOR & CHURCHWARDENS) v. PACKARD, 
No. 1768a, ante. 
2812. Add. Annotation :—As to (3) Folld. Capel St. 
Mary, Suffolk v. Packard, [1927] P. 2 
2816a. 








one light on the Holy Table in service time, 
this was retained at the Reformation. Con- 
sequently the use of six lights on the Holy 
Table or a retable is unlawful. The vicar 
of a parish having introduced without a 
faculty six candlesticks placed on a retable 
behind the Holy Table, the Chancellor 
granted a confirmatory faculty for two of 
them. Upon an undertaking being given 
by the vicar that the remaining four should 
not be used on or in connection with the Holy 
Table, their removal from the church was 
not insisted on. 

(2) In the absence of evidence of super- 
stitious reverence or use the placing of a 
crucifix so as to be visible to the penitent 
during confession is not unlawful.—Re Sr. 
SAVIOUR’S, HAMPSTEAD, [1932] P. 134. 


Annotation -—Refd. Re St. Hilary, Cornwall (1938), 44 
T. L. R. 975. 
2818a. —— On credence table.}|—CaAPeEL Sr. 





Mary, SvUFFOLK (REcTOR & CHURCHI- 
WARDENS) v. PACKARD, No. 1768a, ante. 
2824a. ——.]—Capre. Sr. MARY, SUFFOLK (RECTOR 

& cae nENe! v. PACKARD, No. 1768a, 
ante. 
2825. For the paragraph in the original volume 
substitute the following paragraph :— 
—— As of course.}—VINCENT v. ST. MaGnus 
THE MarTyR, ETC. (ReEcTOR & CHURCH- 
. WARDENS), No. 2831, post. 
2831. For the paragraph in the original volume 
substitute the following paragraph :— 
SS Peroye of decorations & fittings.] 
.——On the ing in the Consistory Ct. of 
London of a petition as to the furniture & 


Must be limited to two.|-- : 
(1) The old English use in parish churches | 
being to place not more than two & at least | 


Cases 2744.—2879. 


and Church Ministrations. 


fittings of the Church of St. Magnus-the- 
Martyr, in the City of London, a faculty was 
granted for, amongst other things: (1) a 
second Holy Table; (2) an image of the 
Virgin & Holy Child placed behind the 
second Holy Table; & (8) a crucifix fixed to 
a pillar at a considerable height from the 
floor & near the pulpit. On appeal the Ct. 
of Arches dismissed the appeal as to (1) & (3), 
but allowed it as to (2) :—Held: (1) the law 
was the same for every kind of sacred image 
in a church, including a crucifix or rood, & 
although such an image was not illegal 
per se, it could not lawfully be placed in a 
church without a faculty. 

On an application for such a faculty, the 
question to be considered is whether, if the 
faculty be granted, there is or is not, in the 
particular case, a dunger of the image being 
used for purposes of worship or adoration 
condemned by Article of Religion 22. After 
discussion of the kind of evidence proper to 
this inquiry :—Held: (2) there was a danger 
of the proposed image of the Virgin & Holy 
Child being so used; (3) an image used for 
purposes of worship or adoration was an 
ornament & was illegal, because not included 
amongst the ornaments. of the church 
sanctioned by the Ornaments Rubric in the 
Book of Common Prayer; (4) a@ faculty 
authorising the erection of an image in a 
church should not be absolute, but until 
further order. 

(6) The other mattcr of appeal is the 
second Holy Table. The church holds, or 
will hold, between three hundred & four 
hundred people, & there are a large number 
of celebrations every week. In those cir- 
cumstances it would be a matter of course to 
allow a second Holy Table, but for the ex- 
ceptional character of the ceremonial & 
services of this church. I am not, however, 
disposed to interfere with the exercise of the 
learned Chancellor’s discretion in this part 
of the case. I think there ought to be full 
plans & particulars of the decorations & 
fittings of & surrounding the second Holy 
Table, & these fittings ought to be subject 
to the approval of the learned Chancellor & 
to be specifically included in the faculty (Sim 
Lewis DrspiNn).—-VINCENT v. Str. MAGNUS 
THE MARTYR, ETC. (RECTOR & CHURCH- 
WARDENS), [1925] P. 1; sub nom. St. MAGNUS 
THE MARTYR, LONDON Brina@kg, 41 T. L. R. 3. 


Annotation :-~Generally, Retd. Capel St. Mary, Suffolk v. 
Packard, (1927) P. 289. 


9842. Add. Annotation :--Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 
9344, Add. Annotation :—Refd. Vincent v. St. 


Magnus the Martyr, etc., [1925] P. 1. 


2859. Add. Annotation :—As to (3) Dbtd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 


2861. Add. Annotation :—Aa to (1) Refd. Vincent 


vy. St. Magnus the Martyr, etc., [1925] P. 1. 
2862. Add. Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 
2871. Add. Annotation :—Refd. Vincent v. 
Magnus the Martyr, etce., [1925] P. 1. 
2872. Add. Annotation :—Refd. Vincent v. 
"Magnus the Martyr, etc., [1925] P. 1. 


St. 
St. 
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2873. For the paragraph in the original volume 
substitute the following paragraph :— 
Ordinary rules as to imagés 
apply.}—-VINCENT v. ST. MaGNus THE 
MARTYR, ETC. (RECTOR & CHURCHWARDENS), 

No. 28381, ante. 


(Pitiniicgincnmefinn aire 





2874. Add. Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1895] P. 1. 

2875. Add. Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1895] P. 1. 

2876. Add. Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2882. Add. Annotation :-—Refd. Vincent v. St. 


Magnus the Martyr, etc., [1925] P. 1. 

2883. Add. Annotations :—Apld. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. MRefd. Vin- 
cent v. St. Magnus the Martyr, etc., [1925] 
Pets 


2888. Add. Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 
2889. Add. Annotation :-—Refd. Vincent v. St. 


Magnus the Martyr, etc., [1925] P. 1. 


2892. Add. Annotation :—Gencrally, Refd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. . 

2893. Add. Annotation :—Refd. Vincent v. St. 

. Magnus the Martyr, etc., [1925] P. 1. 

2893a. When visible to penitent during 
confession.]—Re Sr. Saviour’s, HAmp- 
STEAD, No. 2816a, ante. 

2896. For the paragraph in tie original volume 
substitute the following paragraph :— 

-}—VINCENT v. St. MAGNUS 
THE Martyr, ETc. (REcTOoR & CHURCH- 
WARDENS), No. 2831, ante. 

2899a. ——-~ Above confessional stool—Whether 
permissible.|—CareL Str. Mary, SUFFOLK 
(RecTOR & CHURCHWARDENS) v. PACKARD, 
No. 1768a, ante. 

289Q9b. Behind Holy Table—Whether per- 
missible.}] — CArPEL St. MAry, SUFFOLK 
(RecTOR & CHURCHWARDENS) v. PACKARD, 
No. 1768a, ante. 

2900. Add. Annotations :—As to (2) Consd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 
As to (3) Folld. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. 

2908. Add. Annotations :—As to (3) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 
289. As to (5) Folld. Capel St. Mary, Suffolk 
v. Packard, [1927] P. 289. As to (8) Folld. 
Oapel St. Mary, Suffolk v. Packard, [1927] 
P. 289. As to (7) Folld. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. Generally, 
Refd. Capel St. Mary, Suffolk v. Packard, 
[1928] P. 69. 




















2904a. ———.]-—--CAPEL ST. Mary, SUFFOLK (RECTOR 
& CHURCHWARDENS) v. PACKARD, No. 1768a, 
ante. | 


2906. For the paragraph in the original volume 
substitute the following paragraph :— 
——.]}—- VINCENT v. St. MAGNUS THE MARTYR, 
pier (REcTOR & CHURCHWARDENS), No. 2831, 
ante. 


The govern body mention in n the province. - It is not necessary 
rect. 3 of Marr age Act, 1930, is not the | that the person for whom application is 
woverning body by which the minister {| made for registration ‘‘as authorised 
or cl question to solemnise marriage ”’ 


ordained but means the 


has 
verning 
body of a religious body as donned by | religious 


sect. 2 thereof, viz., any church or any 
denomination, 
st. Registration of right to marry.j— pregalon, or society having jurisdictio 


ordained. Therefore, if there is a 
body as defined by the Act, 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


2918. Add. Annotation :—Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P.289. . 


2915a. With candles & vases—Whether 
permissible.,|—-CareL Str. Mary, SUFFOLK 
(RECTOR & CHURCHWARDENS) v. PACKARD, 
No. 1768a, ante. 


2916. For the paragraph in the original volume 
substitute the following paragraph :— 

The Virgin & Child—Probability of venera- 

tion. }— VINCENT v. ST. MAGNUS THE MARTYR, 

ETC. (RECTOR & CHURCHWARDENS), No. 2881, 





ante. 

2924a. ——-.]—CapELST. MARY, SUFFOLK (RECTOR 
& CHURCHWARDENS) v. PACKARD, No. 1768a, 
ante. 


(n) Lights (Vol. XIX., p. 449). 
Add the following cross-references :— 
Used in service of adoration of Sacrament. |— 
See No. 1768a, ante. 
To denote presence of reserved Sacrament.|— 
See No. 1768a, ante. 


2947a. Books & pamphlets displayed in church.] — 
CAPEL St. MaAgky, SUFFOLK (RECTOR & 
CHURCHWARDENS) v. PACKARD, No. 1768a, 
ante. 

2947b. Notices—Times for hearing of confessions.] 
—CAPEL St. Mary, SUFFOLK (RECTOR & 
CHURCHWARDENS) v. PACKARD,. No. 1768a, 
ante. 

2947c. Asking for prayers for dead.]|—CAPEL 
Sr. Mary, SUFFOLK (RECTOR & CHURCH- 
WARDENS) v. PACKARD, No. 1768a, ante. 

2947d. Confessional stool.|] — Caren Sr. Mary, 
SUFFOLK (REcTroR & CHURCHWARDENS) v. 
PACKARD, No. 1768a, ante. 

2948. Add. Annotation :—As to (1) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 

2965a. Books of devotion—On Holy Table.|— 








CAPEL ST. Mary, SUFFOLK (RECTOR W& 
CHURCHWARDENS) v. PACKARD, No. 1768a, 
ante. 

2972a. ——.]—CaPEL ST. Mary, SUFYOLK 


(RECTOR & CHURCHWARDENS) v. PACKARD, 
No. 1768a, ante. 


2975. Add. Annotation :—Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 

2985. After this case, for 
‘* Registration of baptism.]—See REGISTRA- 
TION OF BirTHS, MARRIAGES & DEATHS,”’ 
read ‘‘ Registration of baptism.|—See Canon 
q is 1603; Parochial Kegisters Act, 1812 (c. 
146). 





Admissibility in evidence.|—See Evi- 
DENCE, Vol. XXII., pp. 336, 337, Nos. 3358— 
3378.” 


| 3006. Add. Annotation :—Generally, Refd. Capel 


St. Mary, Suffolk v. Packard, [1927] P. 289. 


8015a. Sounding sacring gong—Whether per- 
missible.}) — CapeEL St. Mary, SUFFOLK 
(RECTOR & CHURCHWARDENS) v. PACKARD, 
No. 1768a, ante. 


with a governing authority having juris- 
diction in the province, such oy cene 
body may apply under said Act for 
such authority on behalf of a minister 
or clergyman, as defined by the Act, 
belonging to it.—Re Vicroria CITY 
TEMPLE’S APPLICATION, [1934] 3 

. W. R. 7861; sub nom. Re THOMPSEON, 
59 B. CO. R. 278.—CAN. 


sect, con- 


should be 
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Part VIl—Property of the Church of England. 


8049. Add. Annotation :—Refd. Re Carroll, [1931] 
1 K. B. 817. 


(6) Neglect to Repair (p. 460). 


& decorative value of the ornaments in 
question. Where articles which have been 
removed from a church under a faculty 
granted by a Consistory Ct. are subsequently 


improperly brought back into the church, 
the ct. is not bound in law to follow its own 
decision with regard to those articles. The 


Jurisdiction of county court—Repair of chancel.] 
— See Chancel Repairs Act, 1932 (c. 20). 


3081a. Demolition of private chapel.|—A 





metropolitan borough council contracted to 
purchase the site of a charitable institution on 
the removal of the institution to other 
premises in the suburbs. The institution 
included a private chapel for the benefit of 
the inmates, with some seats for members 
of the public on payment of pew rents. The 
purchasers & vendors presented a petition 
for a faculty for the demolition of the chapel. 
The Chancellor of the diocese ordered the 
issue of a faculty on condition that the Holy 
Table & all othe» furniture & fittings be 
removed for inccrporation & use in the 
chapel to be proviied on the new premises ; 
that, subject to any expression of opinion by 
relatives of those commemorated, the 
memorial windows, if not capable of being 
used in the new chapel, were to be preserved 
& used, if possible, in a new church or chapel 
to be built in the London diocese ; that the 
chapel site was to be preserved for ever 
unbuilt on, & to secure that object the 
instrument of transfer was to contain a 
restrictive covenant to that effect by the 
purchasers with the vicar of the parish ; thu: 


case must be treated like an ordinary case of 
the introduction of articles into a church 
without a faculty, in view of the fact that 
What may have been proper or necessary in 
the case of a previous incumbent of the parish 
may not be necessary in the case of the new 
incumbent.--Re Sr. Hinary, CorkNWALL 
(1938), 159 LL. UN 824; 54 0. LT. 975; 82 
Sol. Jo. 607 ; on appeal, (LU88] 4 ALM. R. 147. 


8112. Add. Annotation :--Refd. Vincent vw. St. 


Magnus the Martyr, etc., [1925] P. 1. 


3113a. Whether faculty absolute—Erection of 


image.]—VINCENT uv. St. MAGNUS THE 
MARTYR, ETC. (Rector & CHURCHWARDENS), 
No. 2831, ante. 


8391a. —-— -—-— Tithable where landed.]—By 


custom, fish taken in the sea is tithable 
where landed.—-ANON (1132), Cro. Car. 264 3 
79 BK. R. 830. 


3406. Add. Annotation :—Aas to (1) Rofd. Busby v. 


Avgherino, [1928] A. C. 290. 


8449. Add. Citation :—West. Tithe Cas. 44. 


Add. Annotation :—Refd. Busby v. Avgherino, 
[1928] A. O. 290. 


241. Add. Annotation :—As to (1) Refd. Busby v. 


the title to the site was to be registered in : 
Avgherino, [1928] A. C. 290. 


the Land Registry ; & that the site was to be 


an eee 





3105a. 


marked & a tablet with an inscription stating | 3454a. 


that the site was consecrated ground, not to 
be built on, was to be let into the surface of 
the ground.—Hz p. St. PANcRAsS METRO- 
POLITAN BOROUGH COUNCIL & JOURNEYMEN 
TAILORS’ BENEVOLENT INSTITUTION (1937), 
53 T. L. R. 456. 


Removal of illegal ornaments——Orna- 
ments subsequently brought back.]-—A clear 
distinction must be maintained between 
ornaments which have been held by the ct. 
to be by their very nature illegal, & those 
which, though not necessarily illegal, may 
become so by reason of their being used for 
superstitious purposes or in connection with 
illegal ceremonies. No faculty, whether con- 
firmatory or otherwise, can be granted in 
respect of ornaments of the first class. The 
ct. has a discretion whether or not to 
authorise ornaments of the second class, but 
the discretion is a judicial one, to be exercised 
only after weight has been given to the 
various factors to which decisions of the cts. 
require the Consistory Ct. to have regard. 
In exercising that discretion, the ct. must 
take into account the fact that the existing 
incumbent of the parish has not at any time 
during his incumbency used any of the 
ornaments of that class for any superstitious 
purpose or in connection with any Wegal 
ceremony ; the necessity of not hampc:ing 
the incumbent in his work; & the beauty 





8455a. 


Whether premises exempted from pre- 
scribed rate—Onus of proof.]—-By the above 
Act & a decree made pursuant to it & having 
the force of a statute, the lessees of houses & 
all other hereditaments, with certain im- 
material exceptions, situated in the City of 
London, are liable to pay a tithe of 2s. 0d. 
for every rent of 20s. by the year, ‘* & so 
above the rent of 20s. by the year by the 
rate aforesaid.’’ The decree contained a 
proviso that in the case of premises in respect 
of which less sums had been accustomed to 
be paid for tithes before 1545, the date of the 
above Act, the premises should be exempted 
from the prescribed rate. In an action by 
the owners of tithes against the occupicrs of 
premises in the City for tithe at the rate pre- 
scribed by the Act :—Held;: (1) the onus was 
un defts. to prove that the tithe paid before 
1545 in respect of the premises was less 
than the sum prescribed by the Act; (2) 
defte. had not discharged the onus.—Bussy 
v. AVGHERINO, [1928] A. C. 290; 97 L. J. Ch. 
201; 139 L.T.170; 92 J.P. 129; 44 T. L. BR, 
651; 26L. G. R. 401, BH. L. 


Whether payable on reserved or 
improved rent.J|—A lease of premises was 
granted at the yearly rent of £102 10s. in 
consideration of the lessee expending £2.000 
in building thereon. The improved annual 





_ value was £250 :—Held : tithes were payable 


upon the annual value, & not on the rent 





F ae the Interna] affairs of the Church of | the right to the possession of property 
eg. Pete ea eyiae - the | England was based on property rights, | the ct. had jurisdfet ion. —CHERRINGTON 
jurigdiction of the ct. to intervene in | & #8 the action was a direct claim to | v. BELL (1934), 29 M.C. R. 105,—N.Z. 
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reserved.— VIVIAN v. COCHRANE (1855), 4 | 8468. Add. Annotations :—Aa to (2) Refd. Jones 


De G. M. & G. 818; 25 L. J. Ch. 653; 26 
L. T. O. 8.17; 19 J.P. 131; 1 Jur. N.S. 
809; 3 W.R. 254; 43 EH. R. 728, L. C. 


8455b. —-—- Whether non-payment a priya 
Mere non-payment of tithes under the Act 
is not an answer.—StT. PAUL’s WARDEN, 
ETc. v. Kerrie (1818), 2 Ves. & B. 1; 35 
BH. R. 218, L. ©. 

Annotations : —Rotd. Payne ov. Esdaile (1888), 18 App. Cas 

613 ; Buaby v. Avgherino, [1928) A O. 2 

3455¢. —— —-—.]—PAYNE v. sateen No. 3451, 

ante. 


8456. Add. Annotation :-—Refd. 
Avgherino, [1928] A. O. 290.. 


8465. Add. Annotations :—As to (4) Consd. Queen 
Anne’s Bounty v. Thorne, [1934] 1 K. B. 


Busby v. 


297. Generally, Refd. Queen Anne’s Bounty 
v. Blacklocks’ Executors, [1934] 1 K. B. 599. 
8465a. —— What words operate to pass.]—A 


tithe rentcharge will not, upon a conveyance 
of land without more, pass to the pune 
by virtue of Conveyancing Act, 1881 (c. 41), 
s.,63. Tithe rentcharge is, like tithe, a 
hereditament separate from the land, & 
express words are necessary to pass it.— 
PuUBLIO TRUSTEE v. LANCASTER DUCHY, 
[1927] 1K. B. 616; 96L. J. K. B. 188; 136 
L. T. 468; 43 T. L. RB. 163; 71 Sol. Jo. 19, Ce As 


3468. After this case add ‘‘ Transfer to Queen 
Anne’s Bounty.]—See Tithe Act, 1925 (c. 87), 
8. 8.’ 


3466a. ——— Meaning of ‘‘ rectory with cure of 
souls ’’—Sinecure.]—-Pitf. having been in- 
stituted & inducted to a.rectory by the 
penee in 1917, read himself in & presented 
himself to the vicarage. He was the only 
person in the parish with cure of souls, & 
since his institution he had been in receipt 
of the tithes in respect of the vicarage & 
also of the rectory, & had resided throughout 
in the parish. Since 1849 the rectory & 
vicarage had been held by the same person, 
& for many years the rectory had. been what 
is commonly called a sinecure. If the 
rectory was a benefice with cure of souls 
the tithe rentcharge attached to the rectory 
would vest in Queen Anne’s Bounty & be 
pee to pltf. free of rates; if not, pltf. would 
e liable for certain rates. In an action by 
pltf. against Queen Anne’s Bounty for a 
declaration that by the Tithe Act, 1925, the 
rectorial tithe rent which was attached to the 
benefice was transferred to & became vested 
in defts. for all the interest therein & for the 
purposes of the Act :—Held: though pltf. 
was the vicar with cure of souls, yet, since the 
expression “‘ rectory with cure of souls” in 


Tithe Rentcharge (Rates) Act, 1899 (c. 17). 


meant a real cure of souls actualiter & did 
not include a rectory which was a sinecure, 
& since a sinecure could not be turned by 
residence into a rectory with cure of souls, 
pltf. was not a rector with cure of souls 
within the definition of ‘‘ benefice’? in Tithe 
Rentcharge (Rates) Act, 1899 (c. 17), & the 
action failed.—GREENING v. QUEEN ANNE’S 
Bounty, [1932] 1 Ch. 348; 101 L. J.-Ch. 
260; 146 L. T. 447; 48 T. L. R. 155; 76 
Sol. Jo. 10; 30L. G. R. 181. 


8466b. --— Meaning of ‘‘ benefice.’’]—GREENING 
v. QUEEN ANNR’S Bounty, No. 3466a, ante. 


v. Waring & Gillow, [1926] A. C. 670. 
Generally, Refd. Queen Anne’s Bounty v. 
Blacklock’s Executors, [1934] 1 K. B. 699. 


8470. Add. Annotations :—Consd. Wickhambrook 
Parochial Church Council v. Croxford, [1935] 





2 K. B. 417. Refd. Hauxton Parochial 
Church Council v. Stevens, [1929] P. 240. 
38475a. —— -]|— UNIVERSITY COLLEGE, 


OxrorD (Master & hee: v. GARTON 


no. 10 Q. B. 760; 16L. J. Q. B. 881; 9 
0. 8. 245; 11 Jur. 907; 116 B. R. 289. 
notation : -—Retd. an v pend & Wales Tithe Comrs, 


ate82), 21L. J. Q. B 

3487. After this case vada : 

.}—See, now, Extraordinary Tithe 
Act, 1897 (c. 23), s. 1 (1). 

8488. For ‘“‘ Held: the ct. had jurisdiction to deal 

with the costs, & they would have to be 
paid by W., the landlord seeking compulsory 
redemption ’’ read ‘‘ Held: (1) the ct. had 
jurisdiction to deal with the costs; (2) they 
must be paid by W., the landowner seeking 
compulsory redemption.”’ 
Add. Annotations :—As to (1) Apprvd. Re 
Wartling Tithe Redemption, [1924] 2 Ch. 
123. As to (2) Overd. Re Wartling Tithe 
Redemption, [1924] 2 Ch. 123. 

3490a. What may be taken—All goods upon 
land.J—The right given by the Tithe Act, 
1836 (c. 71), s. 81, to a person entitled to 
tithe rentcharge to distrain for arrears thereof 
upon the land liable thereto extends to all 
the goods & chattels upon the land, which are 
not specially protected from distress by law, 
& is not limited to things which were tithe- 
able before the passing of the Act.—QUEEN 
ANNE’S BOUNTY v. THORNE, [1934] 1 K. B. 
297; 150 L. T. 185; 60 T. L. R. 20; 77 
Sol. Jo. 764, D. C., reved. on other grounds, 
(1934) 2 K. B. 175, C. A. 

Annotation :—Consd. Swaffer v. Mulcahy, [1934] 1 K. B. 608. 


3490b. Beasts which gain the land.]— 
The owners of certain tithe rentcharge applied 
to the county ct. under Tithe Act, 1891 (c. 8), 
s. 2, for the recovery of arrears due from 
F., J. & W. The county ct. made orders 
accordingly & appointed X., an officer of the 
ct., to distrain. X. gave to F., J. & W. 
respectively ten days’ notice in writing of his 
intention to distrain, as required by Tithe 
Act, 1886 (c. 71), s. 81. He took no further 
steps, & eight months later the county ct., 
on the i eee of the tithe owners, 
a A ape .» an Officer of the ct., to distrain 
lace of X. M. served no further notices 

be seized in the case of F. 10 ewes, 19 lambs 
& 5 tegs; in the case of J.,5 cows & 1 horse, 
which was at the time of the seizure in use 
drawing a cart; in the case of W., 43 sheep, 
1 cow, 1 heifer & 1 cart horse (in actual use), 
of which W. was a bailee, but not the owner. 
Actions of replevin by F., J. & W., respec- 
tively against M. were removed by certiorari 
into the High Cf. Pltfs. contended that the 
distress was illegal (a) because M. had not 
served ten days’ notice of his intention to 
distrain ; (6) because, by the statute 51 Hen. 
3, stat. 4, known as Les Estatuz del Eschekere, 
ce beasts which gain the land & shee are 
privileged from distress if other distress is 
available, which they asserted was the case 
on the facts; (8) because, in the case of J. 
& W., the horses seized were in actual use. 
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(This point was conceded by deft., subject, 
in the case of W., to the question whether a 
bailee was entitled to maintain an action of 
replevin.) | 

Deft. relied on the notices given by X., & 
contended that no further notices were 
necessary. He did not admit the existence 
of the statute cited as 51 Hen. 3, stat. 4, or 
as Les Estatuz del Eschekere, & said that its 
true construction (if it existed) was not that 
contended for by pltfs., & that it had no 
application to the cases before the ct. :— 
Held: (1) the purpose of the ten days’ notice 
of intention to distrain being merely to give 
the tithe-payer “an opportunity to pay & 
avoid the inconvenience of a distress, that 
purpose had been fulfilled by X.’s notice, & 
no further notice by M. was necessary ; 
(2) whether or not the so-called statute 
51 Hen. 3, stat. 4, known as Les Estatuz 
del Eschekere, was a statute properly so 
called or not, it had for centuries been treated 
as a declaration of the common law binding 
on the cts.; (3) tre true meaning of ‘‘ bestes 
ke gaignent sa terre’? was ‘‘ beasts of the 
plough ”’ which, with sheep, were privileged 
from distress, in those cases to which the 
statute applied, if other distress was available ; 
(4) the applicability of the statute depended 
on whether the right of distress for tithe rent- 
charge was in the nature of execution like 
a distress for poor rates, or was subject to 
the same limitations as a landlord’s distress 
for rent. On the true construction of 
Tithe Act, 1836 (c. 71), 8. 81, the words 
‘‘ otherwise to act & demean hims:lf in 
relation thereto as any landlord may ” refcr 
only to the last of the three branches ‘“ to 
distrain,”’ ‘‘ to dispose of the distress,’”’ & “ & 
otherwise to act & demean himself’ & do 
not limit the distress itself, which is analogous 
to an execution. The ancient statute there- 
fore does not apply to a distress for tithe 
rentcharge ; (5) in the case of W., a bailee 
may maintain replevin.—SwaFrrer v. MUL- 
CAHY, HookreR v. MULCAHY, SMITH  v. 
Moutcany, [1934] 1 K. B. 608; 103 L. J. 
K, B. 347; 150 L. T. 240; 50 T. L. R. 179; 
17 Sol. Jo. 899. 


Necessity for notice.]—-Where, under 
Tithe Act, 1836 (c. 71), 8s. 81, & Tithe Act, 
1891 (c. 8), 8s. 2, the bailiff of a county ct. 
levies a distress for unpaid tithe, he must 
give the tenant ten days’ previous notice.— 
New CoLLeGe, OxFORD, WARDEN & 
ScHOLARS v. Davison (1933), 49 T. L. R. 
579; 77 Sol. Jo. 589. 





Annotations :-—Overd. Queen Anne’s Bounty v. Thorne, 


Cases 3490b—3492b. 


posed by Tithe Act, 1836 (c. 71), s. 81, is not 
imported into Tithe Act, 1891 (c. 8), s. 2 (2), 
as part of the power to levy a distress 
created by sect. 81 so as to require the officer 
appointed to distrain to give that notice 
before levying a distress.—QUEEN ANNE’S 
Bounry v. THORNE, [1934] 2 K. B. 175; 103 
L. J. K. B. 473; 161 L. T. 101; 60 T. L. R. 
294; 78 Sol. Jo. 206, C. A. 


Annotation :—Folld. Rawlence & Squarey v. Spicer, Withers 


& Co. v. Spicor, [1935) 1 K. B. 412 


3491. Add. Annotation :—Consd. Queen Anne’s 


Bounty v. Thorne, [1934] 1 K. B. 297. 


3491a. —-— —-—- By balilee.]—Swarrer v. MOL- 


CAHY, HOOKER v. MuLCAHY, Suiru v. MUL- 
CAHY, No. 3490b, ante. 


38492a. —-— Abortive sale by auction—Second 


. for a further order for the recovery o 


distress & sale by auction—Jurisdiction to 
order.]—Upon the application of the tithe 
owners a county ct. judye made an order for 
the recovery of tithe rentoharge issuing out 
of certain lands, & he directed that an officer 
of the ct. should distrain upon those lands 
forthe sum. The officer of the ct. distrained 
& offered the goods seized for sale by auction. 
A number of persons attended the sale & 
by their conduct prevented it from being 
successful, not bidding themselves & pre- 
venting others from bidding. The tithe 
owners thereupon applied to the count nie 

e 
same tithe rentcharge, together with the costs 
& expenses of the abortive saic. The county 
ct. judge accordingly made an order that a 
second distress be levied for the recovery 
of the same tithe rentcharge, together with 
the costs, & directed that the goods seized 
should be sold by tender. A rule nisi for 
certiorart was obtained to remove the second 
order of the county ct. judge into the High 
Ct. upon the ground that he had no juris- 
diction to entertain or adjudicate upon the 
application or to make the order :—Held: 
(1) the county ct. judge had not exceeded his 
jurisdiction in ordering # second distress, in 
view of the fact that there was a combination 
of persons to prevent the sale on the first 
distress from being effective, or in ordering 
that the goods seized should be sold by tender ; 
(2) the application for the second distress was 
properly made by the tithe owners, & it was 
not necessary that it should be made by the 
officer of the ct.—R. v. CLEMENTS ‘JUDGE), 
Ez p. FERRIDGE, [1932] 2 K. B. 535; 76 
Sol. Jo. 414; sub nom. R. v. KENT COUNTY 
Court Jubpan, Ez p. Ferripae, 101 L. J. 
K. B. 603; 147 L. T. 353. 


. | Annotations :—As to (1) Apld. Rawlence & Squarey v. Spicer, 
pepe Ee lala fatal ‘Withers & Co. v. Spicer, {1935] 1 K, B. 412. Generally, 
Refd. Queen Anne’s Bounty v. Blacklock’s Executors, 
(193411 K. B. 599. 


[1934) 2 K. B. 175. 
Mulcahy, Smith v. Mulcahy, [1934] 1 K. B. 608. 


3490d. -.|—SWAFFER -v. MULCAHY, 








3490e. 


Hooker v. MULCAHY, SMITH v. MULCABY, 
No. 3490b, ante. 


-}~An officer appointed by the 
county ct. under Tithe Act, 1891 (c. 8), 8. 2, 
to distrain on land occupied by the owner 
thereof for the sum ordered to be paid in 
respect of arrears of tithe rentcharge together 
with costa has conferred on him by sect. 2 (2), 
* the like powers of distraint for the recovery 
of the sum ordered to be paid as are confer 

by the Tithe Acte on the owner of a tithe 
rentcharge for the recovery of arrears of tithe 
rentcharge ” :-Held : the obligation to give 
ten days’ notice of intention to distrain im- 








3492b. —— ———- ——- ———-.} —An order having 
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been made by the county ct. directing the 
recovery from a landowner of a sum of about 
£30 on account of tithe rentcharge & appoint- 
ing an officer to distrain therefor, the officer 
seized three hayricks of the market value of 
£170. By reason of a local agitation against 
tithes & of threats by the landowner a sale 
of the hayricks by auction could not be held. 
Under an order for sale by tender only two 
tenders were forthcoming, the higher being 
one of £10 by the landowner himself which 
was accepted. An application by the parties 
entitled to the tithe rentcharge for an order 


8492c. 


3492e. 


for a second distress having been refused by 
the county ct.:—Held: the case was ex- 
cepted from the general rule of law that a 
second distress cannot be made for the same 
sum, on either of these grounds: (1) that the 
officer in levying the first distress had in the 
circumstances made a bond fide & excusable 
mistake in underestimating the true value of 
the hayricks seized ; (2) that the misconduct 
of the landowner himself had contributed to 
prevent the first distress from being effective ; 
& the case should be remitted to the county 
ct. judge, who in the exercise of his judicial 
discretion should make such an order &, 
if necessary, give such further directions, as 
were in accordance with the principles of 
law which the ct. had laid down. 

(3) Under sect. 10 (2) of the Tithe Act, 
1891 (c. 8), s. 10 (2), the proceedings which 
are required to be commenced before the 
expiration of two years from the date at 
which the sum on account of tithe rentcharge 
became payable arethe original proceedingsfor 
the recovery of that sum & not proceedings 
subsequently initiated by direction of the 
county ct. under sect. 2 (2) of the Act. 

Qu. : whether the rules by which the cts.‘ 
have limited the powers of distress in 
ordinary cases apply to a case of distress for 
tithe rentcharge under the Tithe Acts where 
the conduct of the distress is not left to the 
judgment or initiative of the tithe-owner, but 
has to be exercised at every stage under the 
directions of the county ct.—RAWLENCE & 
SQUAREY v. SPICER, WITHERS & Co. v. 
Spicer, [1935]1K.B. 412; subnom. WITHERS 
v. SPICER, RAWLENCE & SQUAREY v. SPICER, 
1041.7. K. B. 88; 152 L. T. 81; 61 T. LR. 
89; 78 Sol. Jo. 802, C. A. 


Who may apply for second 
distress — Tithe owner.]-— HR. v. CLEMENTS 
(JUDGE), Ex p. FERRIDGE, No. 3492a, ante. 








38492d. ——— Mistake as to value—Jurisdiction to 


order second distress.] — RAWLENCE 
SQUAREY v. SPICER, WITHERS & Co. v. SPICER, 
No. 3492b, ante. 


Limitation of time for.]—The owner of 
tithe rentcharge obtained from the county ct. 
judge in May, 1932, an order for the payment 
of a sum on account of arrears for three con- 
secutive half-years ending Oct. 1, 1931. In 





Nov. 1933, application was made to the | 


county ct. judge to direct the officer of the ct. 
to distrain for that sum under Tithe Act, 
1891 (c. 8), s. 2 (2). He refused, on the 
ground that by the proviso to Tithe Act, 
1836 (c. 71), 8. 81, ‘‘ not more than two years’ 
arrears shall at any time be recoverable by 
distress ’’ & that the arrears claimed went 
back more than two years before the date of 


the proposed distraint:—Held: there is’ 


nothing in sect. 81 of 1836 Act which limits 
the two years’ arrears to the period im- 
mediately antecedent to the date of the 
distress, but the sect. deals with quantum 
only. The time limit is found in sect. 10 (2) 
of 1891 Act, which enacts that tithe rent- 
charge ehall not be recoverable unless pro- 
ceedings for its recovery have been com- 
menced before the expiration of two years 
from the date at which it became due. The 
present proceedings having been so com- 
menced the owner of the tithe rentcharge was 
entitled to have a distress levied by the 
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8492f. 
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officer of the county ct., & the judge should 
have directed him  accordingly.—QUEEN 
ANNE’S BOUNTY v. BLACKLOCKS’ EXORS., 
[1934] 1 K. B. 698; 103 L. J. K. B. 183; 
150 L. T. 479; 50 T. L. R. 223; 78 Sol. Jo. 
135, D. C. 

Form of order.]—An order for distress 
for arrears of tithe rent is not invalid by 
reason of its referring to lands in two or more 
parishes.—_QUEEN ANNE’S BouNTY v. COOKE 
(1934), 151 L. T. 172; 50 T. L. R. 339; 78 
Sol. Jo. 337, D.C. 





8492g. Commencement of proceedings—What pro- 


ceedings must be commenced within two 
years.J—RAWLENCE & SQUAREY v. SPICER, 
Maeens & Co. v. Spicpr, No. 3492b, 
ante, 


38494a. Tithe Rentcharge Recovery Rules, 1891~ 


1933, rr. 5, 8—Validity.)—(1) Applications 
had been made to the county ct. for the 
appointment of a receiver for the recovery 
of certain tithe rentcharge. The landowner 
gave no notice of opposition to the 
applications, but he attended the ct. & 
claimed a right to be heard under Tithe 
Act, 1891 (c. 8), s. 2 (1). The county ct. 
judge offered an adjournment to enable the 
landowner to file his notice of opposition, 
but this was refused, the landowner maintain- 
ing his claim to be heard then & there & 
saying that Tithe Rentcharge Recovery 
Rules, 1891-1933, r. 8, & the other rules 
which purported to extend the power of the 
county ct. under sect. 2 (1) of the Act of 
1891, were ultra vires the rule committee. 
The judge withdrew the offer of an adjourn- 
ment & made an order for the appointment 
of a receiver. The landowner applied to 
the High Ct. for a writ of prohibition to issue 
to the county ct. judge, to the receiver & 
to the titheowner to prohibit them from 
proceeding further in the matter of the 
applications. The judge in chambers dis- 
missed the summons & the landowner 
appealed :—Held: the rule committee had 
power to make the rules & regulations which 
they had made with regard to the recovery 
of rentcharge, & the landlord did not have 
an unregulated right of audience under the 
Tithe Act, 1891 (c. 8), s. 2 (1). 

(2) A landowner, who is dissatisfied with 
the order of a county ct. judge directing him 
to pay a sum on account of tithe rentcharge 
& desires to have it set aside, ought only to 
be granted a writ of prohibition to the judge 
for that purpose in a clear case of want of 
jurisdiction or excess of jurisdiction on the 
part of the judge; & in any other case he 
should proceed by appeal, more especially 
as a right.of appeal is expressly given hy 
Tithe Act, 1891 (c. 8), 8s. 7.—QUEEN ANNE’S 
Bounty, GOVERNORS OF v. PrTrt-RIVERS, 
[1936] 2 K. B. 416; 2 Al BE. R. 161; 
105 L. J. K. B. 608; 154 L. T. 627; 80 
Sol. Jo. 487; sub nom. PitTr-RIVERS v. 
aera ANNE’S Bounty, 62 T. L. R. 449, 


3494b. Appeal against order for payment—Whether 


prohibition lies.}—QUEEN ANNE’s BOUNTY, 
eas OF v. PiTT-RIvERS, No. 3494a, 
anieé. 


3494c. Tithe Act, 1936—‘‘ Arrears.’’—Meaning of. } 


-——Pltfs. were owners within Tithe Act, 1936 
(c, 43), s. 20 (3), of a tithe rentcharge charged 


494d. 
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upon certain lands of which R. was the owner 
& occupier. In Sept. 1934, & in Sept. 1936, 
pltfs. applied to the county ct. for an order 
for the recovery of sums due in respect of 
the tithe rentcharge. On each occasion an 
order was made for the recovery by distress 
of the sum due together with a sum for costs. 
On Apr. 17, 1937, pltfs. gave notices to R. 
& to the Tithe Redemption Commission in 
accordance with Tithe Act, 1936 (c. 43), 
s. 20 (3). The Tithe Redemption Commission 
contended that the sums in respect of which 
orders had been made by the county ct. were 
not “ arrears ’’ within sect. 20, & that the 
commission had no power to recover & to 
give a discharge for such sums :—Held: 
(1) “‘ arrears’’ in sect. 20 referred to the 
sums which became due on account of tithe 
rentcharge before the appointed day (Oct. 2, 
1936), but not to any right or liability in 
respect of sums which may have accrued or 
become due before the appointed day. The 
two sums in respect of costs in the county 
ct., were, thercfore, not ‘arrears’; (2) 
“arrears”? inclided the sums due for 
tithe rentcharge in respect of which an order 
for recovery by distress had bccn made as 
well as sums in respect of which no such order 
had been made.—QUEEN ANNE’S Bounry v. 
TITHE REDEMPTION COMMISSION, [1938] Ch. 
229; [1937] 3 AIL BE. R. 515; 107 1. J. Ch. 
85; 157 L. T. 3384; 583 T. L. R. 960; 81 
Sol. Jo. 588. 








Limitation of time for recovery. ] 
Tithe Act, 1936 (c. 43), abolished tithe 
rentcharge on Oct. 2, 1936, but preserved 
the right to recover tithe rentcharge accracd 





Cases 3494c—3518b. 


Tithe Act, 1891, ended on Oct. 1, 1937, & 
‘‘time after’ the service of the particulars 
did not commence until Oct. 2, 1937. The 
arrears, therefore, became irrecoverable 
before the excluded period began ; (2) Tithe 
Act, 1936 (c. 43), 8. 20 (10) (a), cannot be 
construed as referring to the exact time at 
which notices are served or proceedings 
begun, & the legislature did not thereby 
intend to deal with fractions of a day.— 
QUEEN ANNE’s Bounty v. TITHE REDEMP- 
TION COMMISSION (No. 2), [19838] 3 All EK. R. 
664; 541. L. R. 1106; 82 Sol. Jo. 645. affd. 
[1938] 4 All BE. R. 368, C. A. 


3501. Add. Annotation :-—Consd. Queen Anne’s 


Bounty v. Thorne, [19384] 1 K. B. 297. 


3506. Add. Annotation :—Refd. R. v. Customs & 


Excise Comrs., [1928] A. O. 402. 


35138a. Mode of payment of compensation—At 


election of imited owner—Whether election 
revocable.|—Re WARTLING TITHE REDEMP- 
TION, No. 8513b, post. 


3513b. Cost of investment of redemption money— 


due before that date, subject to the pro- | 


vision that after Apr. 1, 1937, arrears could 
only be recovered by the Tithe Commission. 
After that date no proceedings for arrears 
could be commenced by the Commission 
until the expiration of one month after the 
tithe-owner had given particulars of the 
arrears claimed to the tithe-payer & the 
Commission. The arrears recoverable are 
limited to two years by the Tithe Act, 1891 
(c. 8). On Sept. 30, 1937, pltfs. posted to 
the Commission & to the tithe-payers 
particulars of arrears due on Oct. 1, 1935, 
& it was admitted that such notices were 
received on Oct. 1, 1937, & that the receipt 
on such date was in time for the purposes of 
the two-years’ limitation prescribed by the 
Tithe Act, 1891 (c. 8), which period would 
expire at midnight Oct. 1-Oct. 2, 1937. It 
was also admitted that, upon such receipt on 
Oct. 1, 1937, the period of one month above 
referred to would commence immediately 
after midnight on Oct. 1—Oct. 2, 19387. By 
Tithe Act, 1936 (c. 43), s. 10 (a), in the 
calculation of the two-years’ limitation 
eriod, time after the service of the particulars 
y the tithe-owner during which proceedings 
cannot be commenced is to be excluded. 


The proceedings for recovery of the arrears | 


were commenced in the county ct. on Nov. 2, 
19387. It was contended that, although the 
period of one month commenced on Oct. 2, 
1937, ‘‘time after’’ the service ot the 
particulars began on Oct. 1, 1937, or, in the 
alternative, in calculating these times regard 
must be had to the exact time of service :— 
Held: (1) the proceedings were out of time 
because the two years’ period under the 
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Compulsory redemption—Jurlisdiction of court 
to deal with.}—By a settlement dated in 1893 
certain tithe rentcharges payable out of lands 
situate at W. were settled, subject to certain 
life interests which had determined, to the 
use of HI. for life with remainders over. The 
settlement contained a proviso appointing 
the trustees of the settlement. trustees for the 
purposes of the Settled Land Acts, & pro- 
viding that a sole trustee should be competent 
to act for all the purposes of the Acts, in- 
cluding the receipt of capital money. In 
1899 H. assigned his life interest in the rent- 
charges to C. In 1905 C. died, having by 
his will devised his real & personal estate to 
resps. & appointed them bis exors. In 1922 
applt., who was the owner of the land out 
of which certain of the tithe rentcharges 
were payable, in exercise of the power given 
him by Tithe Act, 1918 (c. 54), 8. 3, applied 
to the Ministry of Agriculture & Fisheries for 
the redemption of certain of these charges, 
amounting to £48 10s. 8d. & 5s. rospectively, 
& for the determination by the Minister of 
the amount of the consideration money pay- 
able in respect thereof. On Sept. 20, 1922, 
resps., in exercise of their option under 
Tithe Act, 1846 (c. 73), 8. 9, signed a form of 
consent which had been sent to them by the 
Ministry to the payment of the consideration 
money to the surviving trustee of the settle- 
ment of 1893. A month later they wrote to 
the Ministry revoking their consent & re- 
questing that the money might be paid into 
ct. The Ministry thereupon wrote to applt. 
directing him to pay the money into ct., 
which he accordingly did. On Feb. 12, 1923, 
reaps. took out an originating summons for 
an order that the fund in ct. might be in- 
vested & the income therefrom paid to resps. 
or the survivor of them as & when received 
during the life of the tenant for life :— 
Held: (1) on an application to invest money 
paid into ct. representing compensation paid 
under the Tithe Acts on the redemption of 
rentcharges, there was no general principle 
that required the ct. to direct that the person 
exercising the compulsory powers under the 
Acts should bear the burden of the costes, 
but the costa were, under Jud. Act, 1890 
(c. 44), 8. 6, in the discretion of the 
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ct. entirely unfettered by any such general 
the ct. below ought to have 
exercised its discretion by holding that 
applt., who had been brought before the ct. 
solely for the purpose of making him liable 
liable, & to have dis- 
missed the application as against him with 


principle ; 


for costs, was not so 


costs. 


(2) Semble: there is no power in the Tithe 
Acts which enables a tithe owner who has 
once exercised the option given him by the 
Act of 1846, s. 9, to revoke or alter the 
exercise of it. —Re WaRTLING TITHE RE- 
DEMPTION, [1924] 2 Ch. 123; 
562; 1381 L. T. 185; 88 J. P. 183; 68 Sol. 
Jo. 518; 22 L. G. R. 349, O. A. 


Compare original volume, p. 492, No. 3488. 


8548. Add. Citations :—[{1924] 1 K. B. 151; 98 
180 L. T. 


L. J. K. B. 116; 
83; 68 Sol. Jo. 541. 


3579a. 





193; 1382 H.R. 669. 
3614. Add. Citations: 


- Cro. Eliz. 472; 
5 Co. Rep. 81 a. 


What amounts to incumbrance 
affecting land.]|—-WRENCH v. LORD (1887), 3 
Bing. N. C. 672; 4 Scott, 881; 


—1]1 And. 47; 

838 b; sub nom. BELFORD v. Foorp (1595), 
. Cro. Kliz. 447; sub nom. BETFORD v. ForD, 
sub nom. FOORD’s CASE, 


93 L. J. Ch. 


883; 88 J. P. 


1926 (No. 


6L. J.C. P. 
3 Dyer, 


Add. Annotation :—Refd. Betesworth v. St. 
Paul’s (Dean) (1726), Cas. temp. King, 66. 


8615. Add. Citations :—sub nom. BETFORD  v. 
Forp, Cro. Eliz. 472; 
Case, 5 Co. Rep. 8la; 
(1574), 1 And. 47; 3 Dyer, 338 b; Ben. 238. 
Add. Annotation :—Refd. Betesworth v. St. 
Paul’s (Dean) (1726), Cas. temp. King, 66. 


8648. To cross-reference before this case add 
“‘ See Ecclesiastical Dilapidations (Amend- 
ment) Measure, 1929 (No. 3).”’ 


8665. Add. Annotation :—Refd. Wickhambrook 
ae eae te Council v. Croxford, [1935] 
. B. 417. 


8787. After this case add :— 
‘‘ Extinguishment or redemption of first fruits 
& ee (NG Eye First Fruits & Tenths Measure, 
8827. Add. Annotation are wre R. v. Customs & 
Excise Comrs., [1928] A. C 


8900. The order of the cross-references following 
: this case should be inverted. 


8907. Add. Annotations:—Apld. Patton (W. R.) 
v. Bene General Trusts Corpn., [1930, 
A. C. 629. 


sub nom. FoOoRD’s 
sub nom. ANON, 


. 402. 


Consd. Re May, Eggar v. May] 


[1932] 1 Ch. 99. 


Part VIIl—Religious Bodies other than the Church of 


8967. After this case add :— 


—-— —~--.]—See, now, Minister of Religion 
(Removal of Disqualifications) Act, 1925 4017a. 


(c. 54). 


3987. Add. Annotation :—Refd. Stepney Borough 


England. 


A, C. 365 


Council v. Walker (John) & Sons, Ltd., [1934] 


Premises of Salvation Army—Whether used 
for public religious worship—Places of Worship 
(Enfranchisement) 
STRADLING v. HIGGINS, No. 2a, ante, 


Act, 1920 (c. 56).J— 





PART VII. SECT. 5, SUB-SECT. 4.—I. 
ad. Necessity Fh consent of Min 
of Finance.]}—The estato of G., whic 
vested in the Land Purchase Com- 
mission by Northern Ireland Land Act 
1925, was subject to two ecclesiastica 
tithe rentcharges. The vendor served 
notice of motion to redeem these 
charges, & the redemption price was 
fixed by the Judicial Comr. at nineteen 
ype rs’ purchase in each case, the 
nistry of Finance objected : Held : 
ecclesiastical tithe rentcharges cannot 
be redsemed under Land Purchase 
Acta without the consent of the Ministry 
of Finance as eae the Treasury, 
—In the te of GUNNING, [1929] 
WN. I. 61.— in 
PART VII. SECT. 8, SUB-SECT. 8 : 

3536 i. Proceeds of sale—App 
—Church of Scotland (Pro operty & En- 
ee ) ee » 1925 (ce. Sats PD 5 

ILLIGAN. PETITIONER, A 

602. —s§ SCOT. 

d i. ——— dction sor trespass. }— 
Where land is granted to a church 
corpn. as a glebe, & a rector has been 
duly inducted. he has the possession, 
& an action of trespase for en on 
the land & outting down trees must be 
brought in his ane & eee in the name 
of the corpn. N RECTOR »v. 
TORTELOT (184), 1 Kerr. 587. —CAN. 


sri VII. SECT. 7, SUB-SECT. 2.—A. 
Pr fetus Act of 1889 sim 
held in ars tai 4 


of oF inglanan ee oft }—Re he eer JOHN’s 





Cuurca, [1927] 3 D. L. R. 535; 60 
O. L. R. £91.—CAN. 


PART VII. SECT. 16, SUB-SECT. 1. 
sa. Spiritual corporation aggregate 
—-Power to borrow.}—An ecclesiastical 
corpn.. being a en deading corpn., has 
no implied power to borrow money, 
unless such power is expressly or im- 
pliedly given by its constitution. 
Although an Act constituting such a 
orem does not expressly give power 
orrow or to erect a chureb, but 
does expressly give power to mortgage, 
the power to borrow for the ed ance 
of ereoting a church is ope 
the erection of a4 is the 
principal reason for the: "incorpor- 


pee — nosey <a ST. ferry ik 8 
ARISH - 
66 D. L. R. 3043 17 hia. L: “7 eo 


PART VIII. SECT. 2, SUB-SECT. 1 

ti. The canon law of the 
Roman Catholic Church is feb da law, 
which must be proved acco ore 
O’CALLAGHAN v. O’SULLIVAN, [1925] 
11. R. 90.—IR. 

al. Power remove parish 
priest. }}—Applt. ® parish priest, was 
removed from “bis p h by a decree 
of removal issued ee the bishop of the 
diocese in which the parish was situa 
Applit. claimed a declaration that the 
decree was illegal & void on the grounds 
that (1).there was no power anger the 
canon law to issue such a decree unleas 
a ‘citation ’? had been first served on 
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him, & he had an o 
the charres made agains 
(2) alternatively, if the canon law did 
not require the service of a “‘ citation ’’ 
or the granting pe a “ER ce hearing, 
yet the making of the decree without 
notice to him was contrary to natural 
justice :—Held: the decree was not 
illewal on either ground. —~QO’CALLAGHAN: 

vw. O’SULLIVAN, [1925] 11. R. 90.—IR. 

sb. Corporation — Parish — Borrow- 
ing for church building.|}—LEONARD v. 
cer PATRICK’S PARISH, Na 1 
; 66 D. L. R. 304; 17 
2.—CAN. 


sd. Relation to civil law — Arch- 
bishop of SP plidorhee tha fre to ji cs paid in 
Calgary  diocese.}— St. 
PATRIOK’S rae z, (1028 1 lw. Ww ue R, 
aon ; 66 D. ; 17 Alta. L. R. 


e e 


opportunity to meet 
ainst 


PART VIII. SECT. 8, SUB-SECT. 3.—A. 
q i. ——— ——-. Land was conveyed 
le certaln persons in trust for a religious 
sae the United Brethren in 


tion was organised 
a aaron built. hikari backrte a 


cision took place in the religious 
body, & it was held that the party 
to which the conerenees in a cue 
adhered were con- 
tion continued ar cas the oo 
, s0me of the original trustees ha 
died, appointed new_ trustees to 
th the avo & these trustees 
refused to give up Ls enage ey to the 
representative of been 
declared to be the tmue a ueay nod Wea : 


4027. Add. Citation :—3 Macq. 827. 
aa ——-— ———.]—Dor d. Kirk v. Rok (1838), 


Jur. 945. 


4034. Add. Citation :—sub nom. 


8 Jur. 460. 
40348. 





(1840), 8 Dow}. 292. 


4034b. 
of ejectment for 





———.]—Special service in ejectment 
where possession of a chapel is sought to be 
recovered.—Don d. SoMERS (EARL) v. Rog 


Ts tg ate service in an action 
he recovery of a chapel & 


Vol. XIX.—Ecclesiastical Law. 


4047a. Who are.}—The word “ Jew” in English 
law has almost always been confined to 
persons practising the Jewish religion; the 
disabilities of Jews have not at 
uu. ——, persons of Jewish race who have become 
aptised (SLESSER, 
METH Le JISROBL, Lp. v. INLAND REVENUE 
Comrs., [1981] 2 K. B. 465; 100 L. J. K. B. 
596; 145 L. T. 320; 47 T. L. R. 461, C. A.; 





Cases 4027—4055. 


ched to 


L.J.).—KEREN KayeE- 


on appeal, [1932] A. C. 650, H. L. 


free school.—Dog d. Smita v. Roe (1840), 


8 Dowl. 509; 
Rog, 4 Jur. 338. - 


the trustees must be treated as being 
trustees for the true body, who were 
entitled to enforce the truat & to have 
possession of the church, & it was not 
necessary to organise another con- 
gregation & appoint new ae for 
that congregation under eligious 
Institutions Act.—BREWSTER v. HEN- 
DERSHOT (1900), 27 A. R. 232.—CAN. 


sg. Tranafer by trustees to church 
corporation—~Representing denomination 
of original congregation. |—Plitf:. claimed 
certain land & a church edifice thereon 
the title to which was in defts. until 
they transferred it to the congregation 
{ncorporated under the name of ‘‘ ‘The 
Evangelical Lutheran Trinity Church 
of the Synod of Missouri, Ohio, & other 
States at Neudorf, Saskatchewan ”’; 
& the question in dispute was, whether 
pitfs. or defte. A irae the con- 
gregation for which the land was bought 
& the edifice erected :—Held: all the 
original members of the congregation 
belonged to the Missouri Synod of the 
Kvangelical Lutheran Church in the 
United States & Canada, & the church 
was built & dedicated as a mission 
church of the Missouri Synod, & not 
as an independent church, & the 
question in litigation should be decided 
in favour of defts., & it should be 
declared that it was no breach of trust 
on their paft to transfer the property 
to the above-mentioned church corpn. 
—STHIN v. HAUSER (1913), 26 W. L. R. 
452; 5 W. W. R. 971; 15 D. L. R. 
223; 6 Sask. L. R. 383.—CAN. 


sh. Church books—Right to retain— 
Clerk of sessions of Presbyterian cee 
—GRIFFITHS . FRASER, [1928] 
D, L. R. 540 : 60 N. Ss. R. 71.—CAN. 


8j. Church records, correspondence, 
etc.— Right to inspect—Church member— 
W’ court will interfere.|--The 
principle that the ct. will not interfere 
with the decision of the members of a 
voluntary assocn., professing to act 
under their rules, where it 13 not shown 
that there was fides in arriving at 
the decision, or that the rules wer 
contrary to natural justice, or that 
anything was done which was contrary 
to the rules themselves, was applied 
herein to the decision of the board of 
directors of a local church, ratified by 


the co tion, refusing to allow a 
member thereof to ins all the 
records, correspondence & files of said 


local churoh.—WETMON vt. BAYNE, 
{1928} 1D. L. R. 848; [1928] 1 W. W.R. 
519: 23 Alta. L. R. 446.—CAN. 

PART VIII. SECT. 3, SUB-SECT. 8.—C. 





daar with them, en sainonee 
. (gem, g & Ority 

of the members of a Regular Baptist 
urch to sign an acceptance 


» Pefused 
of certain “ articles of faith ”’ prenesd 
to them by defts. representing the 
majority, & were, in consequence of 
th if oertain resolutions 


passed at meetings of ths congregation, 
Ditfs. dissenting, were to govern, 
excluded from mem :—Held : 


there was no or power 


sub nom. Dow d. SMYTHE vy. 


4055. After this case add the following new 
sections :— 


SpcT. 9.—PRESBYTERIANS. 


See cases infra. 


tee remem ne meme ener 


in defts. to change the statement of 
doctrines, & the trustees had no 
authority to hold the property on any 
other trusts than those declared vy the 
deed.—WopELL v. POTTER, [1929] 3 
D. L. R. 525; 64 0. L. R. 27: varied, 
1D. L. R. 726; on appeal, 2D. L. lt. 
449.—-CAN. 


PART VIII. SECT. 3, SUB-SECT. 3.— E. 


sk. Power to sell—With conaent of 
governing body—Contract to ae by 
representative of congregation-——-Invalid.} 
—-IRVING v. MCLACHLAN (1856), 5 Gr. 
625.-—CAN. 

sq. ‘' Watisenamt”” of Mennonite 
Church—Power to aswe.}—Pltfs. who 
were elected orphan-administrators by 
the Heinland Mennonite congregation 
held to constitute the ‘‘ Waisenamt,”’ a 
Rpecial department of the congregation 
organised for the purpose of managing 
the estates of deceased members, & 
to be entit'ed to sue in their own 
names to reccver moneys loaned by 
them out of tte funds thereof.— 
NEUFELD & Nuiurain v. BRR, [1929 
4D. L. R.1070;, 1%/. W. R. 908; 88 
Man. L. R. 194.-—CAN. 


PART VIII. SECT. 4, 

sl. Authority of the yearly mecting— 
Right to hold property— Membera refusing 
to accept book of dtacipline.J—The 
supreme or governing body of the 
Society of Friends, or Quakers, in 
Canada, ax well in respect to matters of 
discipline a8 to the general govt. of 
the society, is the Canada yearly 
meeting. ‘The Canada yearly meeting 
having mark die a book of discipline 
which certain members of the society 
refused to accept, these dissentient 
members, therefore, could not bold, 
nor exercise any right over, property 
granted to a subordinate branch of the 
society to which they had formerly 
belonged.— JONES ©. DORLAND (1888), 
14 8. C. R. 39.—CAN. 


PART VIII. SECT. 7. 

b i. Irregular marriage tn 
presence of mintster followed by prayer—- 
Minister not renner 4 of offence under 
Marrtage Notice (Scot Act, 1878 
(c. 43), 8. 12. /—-STRATHERN v. STUART, 
{1926} 8. C. (J.) 114.—SOT. 

sf. Minister's stipend—Obligation to 

ovide.J—GREENOCK (PROVOST) 0. 

ETERS, (1893] A. C. 258.—SO0OT. 


PART VIII. SECT. 9. 
Pn e Lodat aaron 
a nN Congrega- 
tions—Whether unti for voting on church 
unton.|— Re CONN =PRESBYTSRIAN 
oan (Ont.), (1926) 4 D. L. R. 385.— 


ee eg of engl ge apa 
hority of ctvil courts. on by a 
fi minister the 


Presbyteria. against 
3 for a declaration 





General Assembi 


& void & for a mandamus to restore 
him to office :—Held: not a violation 


$1 








of pltf.’s vow of submission to the cts. 
of the Church.—MAOCQUEEN v. FRACK- 
LETON (1908), 8 C. L. t. 673.— US. 

80. Membera—Who are—Name on 
roll. -—-RODNEY CASK (Ont.), [1926] 
2D. L. R. 516.—CAN, 

uw. -—— --— Name aleo on 
roll of another church.)-~IKe MAPLE 
VALLEY PRESBYTERIAN CHURCH (Ont.), 
1926) 4 D. L. R. 378.—CAN, 

sq. «=O sSroll.J—Re 
BURLINGTON PRESBYTERIAN CHURCH 
(Ont.), {1926] 4 D. L. R. 380.—CAN, 

sr. S. P. &e DaLyoverk MILLA 
PRESBYTERIAN CHURCH (Ont.), [1926] 
41). L. R. $83.--CAN, 

at. Reserve or 
appendix roli.)-~-Wiok Case (Ont.), 
{1926] 1D. L. R. 829.—CAN, 

sv. -—— a momen, J 100 
RICHMOND HILL RYABYTERIAN CHURCH 
(Ont.), [1926] 4 D. L. R. 365.—CAN, 








ed ee mE 


re ee S aienanatnatlionaed 


sw. Meetinga-—Calling—How requ- 
lated— Meeting relatiny to entry into 
Church Union.} -- CAMERON 0. SIT, 


LUKE'a SAvtr Srrindsa (TRUSTEES), 
(1927) 2 D. L. R760; 69 N.S. R. 272; 
affd. sub nom, SY. LUKK'S SALT SpRiNngs 
(ERUSTELS) v. CAMERON, hase 3 
D.L. KR. 497; 8.0, RK. 4523 affd., (1930) 
A. C. 673.—CAN. 

: Properiy-- Statutory disposal of.] 
—Ie UNITED rake BH}. I.), (1927) 
2 D. L. hr. 1169.---CA ° 

82. —MOULEAN v. BALLAN- 
TYNE, (1928] 4 D. L. R. 37; 62 0.1L. R. 
443.---CAN. 


Ses ce, Pat 





Sa. —— .;-—-A majority of the 
say ae habe of a Presbyterian Church 
at G. In Jan. 1925, voted in favour of 
union with two other denominations, 
Pitf., who had voted against unton 
brought this action, on behalf of 
himself & other members of the con- 
gregation who had vited against 
union, for an injunction restraining 
the trustees of the property of the 
church at G. from using or ebeeins of 
it otherwise than by transfc. ring it to 
pitt. or trustees for pltf. & other 
members of the Presbyterian Church 
in Canada at G.; & for other relief :—— 
Held: the congregaton of the Church 
at G. after entering the union, waa 
entitled to consent, & did onereen 
consent to the application of Uni 

Church of Canada Act, 1925, 8. 4, to 
the property tn question; & the Act 
baving vested in the United Church 
the power of determining how the 
trusta upon which the property was 
held were to be performed, & having 
provided that what was done in pur- 
suance of the Act should not be 
deemed a breach of the trusts, but a 
compliance therewith, the ct. had no 
jurisdiction to grant the relief asked.— 








AIRD v. JOHNSON, [19291 4 D. L. R. 
664; 64 O. L. R. 233.—CAN. 
ab. .-—-Pitfs., as repre- 
senting all communicants, pewholders 
& adherenta of St. James Presb 
Church, Newcastle, N.B., cone 
in churoh unfon, co the 


church property, or a share therein, 


4055a. Jurisdiction of 


attacking the legality of the congre- 
gational votes, one taken under the 
previncial Act & the other under the expressed a wish tuo belo 
Vominion Act, aforesaid, in favour of 

union, & contending that, in any case, 


Geo. 5, N.B., 


cect U nited Churoh but belonged to the 
continuing Presbyterians of the con- 
gregation :—Held;: the congregation 


oopnourrence, 


within sect. 6 of 14 Geo. 


» 2M. P. "R. 61.—CAN, 


SecT. 10.—GREEK CHURCH. 
See cases infra. 


Sect. 11.—WELSH CHURCH. 


Commissioners— Welsh 
Church Act, 1914 (c. 91), s. 11.]—Sect. 11 of 
Welsh Church Act, 1914 (c. 91), confers upon 
the Welsh Comrs. exclusive jurisdiction over 
those matters with which they are given power 
to deal under sects. 8 & 9 of that statute. The 
provisions of sect. 11 have not excluded from 
the jurisdiction of the ct. consideration of 
matters of dispute between the Welsh 
Comrs. on the one side & the King’s subjects 
on the other, & it is only when property 
is vested in the Welsh Comrs. that the 
purposes of the Act over which they have 
exclusive jurisdiction arise.—WINGROVE v. 
MORGAN, [1934] Ch. 423; 103 L. J. Ch. 62; 
160 L. T. 471; 50 T. L. R. 100; 77 Sol. Jo. 
867 ; on appeal, 103 L. J. Ch. 209, C. A. 


4055b. Holder of office—Bequest of annuity— 


Effect of appointment to new office with 
special stipend.] Pitf. was at the date of the 
coming into force of the Welsh Church Act, 
1914 (c. 91), rector of the parish of C. in the 
county of Glamorgan. The emoluments of 
his office included tithe rentcharge & an 
annual sum derived from the redemption of 
tithe rentcharge amountin: to thetotal annual 
sum of £528 138s. 6d. In 19383 pltf. resigned 
the rectory of C. on being instituted as vicar 
of another parish—namely, P., the incum- 
bent of which was entitled under the will of 
one N., who died in 1917, to the perpetual 
annual income derived from the investment of 
a legacy thereby bequeathed to the vicar for 
the time being. The income amounted to 
the sum of about £243 a year. 

By his statement of claim pltf. claimed a 
declaration that, so long as he held the office 
of vicar of P. or any other ecclesiastical office 
in the Church in Wales, he was entitled to 


the property had not vested in articular 


mitted itself to, the juris 
articular branch of that church, it is | vote upon matters connected with a 
the property fell within sect. 6 of he right of the majority of the members | church in which he owned a pew.— 
mf trustees such | ZAWIDOSKI_ v. RUTHENIAN GREEK 
having been no “ consent ” under that priest as the ey Bee fit, regardless of the | CarHouic PARISH OF ST. VLADIMIR & 

mission : Caves ne Ovea, [1937] 2 VD. L. R. 509—CAN. 
ongs, provided only e mus nada—Who ts-— 
Brad bode Hot, oaneree te ite | Detacclony Judor 
odox u.: whether wful Bish 

not having passed A yo ee by moot | Brier ner te He cakes aa granted as to iia “is the lawful Gree 
t became, tory | movement in ga ree a aie ‘ 
Aheration Danae ation of the United ure Catholic Orthodox Church. SCHER 


therefore, there | to select through the 


iest has done somet 


Cases 4055a—4055b. ENGLISH AND Empire Dicest SUPPLEMENT. 


the full sum of £528 138. 6d., & that defts. 
were not entitled—so long as he held the 
office of vicar of P.—to deduct from the said 
annuity the amount of the income to which 
he, as incumbent of the parish of P., was 
entitled under the trusts of N.’s will. Defts. 
claimed that pltf. was only entitled to the 
annual sum of £258 13s. 6d., & that he must 
bring into account the amount of the said 
income payable to him as incumbent of P. 
in respect of the legacy under N.’s will :— 
Held: pitf. had accepted the living of P. 
on the terms of being paid the same stipend 
as he had received for the living of C.; also, 
on the construction of the Welsh Church 
Act, 1914 (c. 91), although the commutation 
effected by sect. 18 of the Act had the result 
of rendering inapplicable the provisions of 
sect. 8 (2), relating to the existing interests 
of ecclesiastical offices & also the provisions 
of sect. 15 & that part of sect. 14 which dealt 
with the preservatign & duration of existing 
interests against the transferees of alienated 
property, nevertheless it did not render 
inapplicable the proviso to sect. 14 (1), 
which, although in form a proviso, was in 
effect a substantive enactment imposing 
upon the holder of the office, upon such 
transfer, the obligation to pay over the whole 
of the net income of the original office, &, 
as such proviso applied to all tithe rent- 
charges, it followed -that it applied to the 
annuity which pltf. claimed. Therefore 
pltf. was only entitled to receve so much 
of his annuity of £528 13s. 6d. as with 
the £243 arising from the N. bequest would 
made up the £528 13s. 6d..——PRICE v. REPRE- 
SENTATIVE BoDY OF THE CHURCH IN WALES, 
[1938] Ch. 434; [1938] 1 All FE. R. 351; 107 
du. J. Ch. 185; 168 L. T. 156; 54 T. L. R. 
380; 82 Sol. Jo. 93, C. A. 


Secr. 12.—IRISH CHURCH. 


See case infra. 





officiating priests should be of that , congregation without salary is not 

Pes but the congregation has never | actionable, but the cts. will interfere 

ng to, or sub- | in the case of expuwsion from member- 
c 


tion of any | ship & consequently from the right to 


nt.}—Declaration 


uncanonical -| ganuk v. SKORODOUMOV, [1935] O. R. 


r 
urch, &, even the propeny fell fs not a matter for the church cts., & | 342—-cAN. 


yet, | not foract. of law, to decide. —DWwIkn I- 


after the Union, it was held for the ca v. ZAICHUK (Sask.), [1926] 3 

benefit of the cone rene on ae as a con- | W.W ps 508. $. TOAN, oa sic, Pistons ean Sara ‘res 
a eiee BE oonsent under under sect. 6 ag ghee debts egation—Whether liable hibition lies.)}—Held: prohibition will 
leaving the property unaffected by the it ere is no legal relat on only issue to & ct. or tribunal or body 


MACLEAN, [1930] 
ort. 630; [1931] 1 D, L. R. 61; | between them 


nts to ada who before coming | trustees on its 
were adhorenta of the Greek | WISE KITZIEL OR 





Under Religious Societies Land eet 
bt = aaa , & religious congregation 
PART VIII. SECT. 10. jail ie py a lay 


a0. Selection of priests—LRight of | Can 


incorpora 
‘corporate Bore of Irejand derives its authorit eolely 
rom consent or agreement 0 © 

majority of members. }—Where emi- | congregation for debts inourred by the members of that Church & is, there- 
ts behalf.— K1cu. (OTHER- fore, not a tribunal to which an order 


sued under 


SPILCHUK, [1983] 1 W a R. 45. 
CAN. ae 


with the intention that the services sf. 
conducted therein should be of the | actionabie.J—The wrongful 
Greek Orthodox faith & that the | of a parishioner from an office in the 41.—IR. 
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between a member of a religious con- ft ther th t Superior 
trusts, & not subject to the terms & tion &a oreditor of the co of persons, other an © p 

ngrega- mon 
ba ated bei ont in the Model Deed. flon unins it is created by cont : na rh hotly to red ae com 


saan or determine uestions 
necting tha rights of, individuals, & 

he duty to act judicially. The 

i of the General Synod of the Church 


ty of ita decisions may be other- 


BuLycz & f pre rohibition will lie, though the 
se questioned & & determined an tho 


Erpulsion from—Whether High Ct. of 


Justice 
COLQUHOUN) v. D "AROY. [1936] I. R. 


EDUCATION. 


Part I.—In General. 


Vol. XIX. Cases 5—14a. 


5. Add. Annotation :—Refd. B. v. B., [1924] P. 176. 


Part Il.-—Central and Local Education Authorities. 








13. Add. Annotation :—As to (2) Folld. Richard- 
son v. Abertillery U. D. C., Thomas v. Same 
(1928), 44 T. L. R. 333. 

14a. .|—Pltfs., assistant teachers in the 


employ of deft. council, claimed injunctions 
to restrain the council from acting on resolu- 
tions to dismiss them from their employment 
& notices sent to them in pursuance thereof, 
The council were tn financial difficulties, & 
had approached th Minister of Health with 
a view to obtaining a further loan. 


PART I. 


sa. Right of child—To receive instruc- 
tion.J—The governing principle of 
School Act, R. S. S. 1920, ce. 110, ts 
that children between the ages referred 
to In sect. 202 (2) (as amended by 1028, 
c. 48, 8. 18) have the right to attend 
school & receive instruction. The right 
is the right of the ohild itself; & it is 
not a matter left to the discretion of 
its parents or the school board.— 
WILKINSON v. Tuomas (Sask.), [1928] 
2W. W. RR. 700.—CAN. 


PART II. SECT. 1, SUB-SECT, 1. 


sd. Officers—Who are.|-—-The Super- 
intendent of Maintenance to the 
Toronto Board of FEducation, & its 
Chief Clerk of Works in the Architect’s 
Dept., are ‘** officers’”’ entitled by 
statute to old age  pensions.—lIl'e 
TORONTO BOARD OF EDUCATION & 
Dououry, [1935] 1 D. L. R. 290; O. RR. 
85.—CAN. 


PART II. SECT. 2, SUB-SECT. 1. 


sb. School board—LKlection—Method 
of voting.J—Ie EDMONTON SCHOOL 
BOARD LECTION (Alta.), (1927) 1 
D. L. R. 411.—CAN. 

sd. Nature of.])—-A School Board 
is a creation of Primary Education 
Act, 1923, & has a separate & inde- 
pendent existence apart from the 
District Local Board. It is a corporate 
body & liable to be sued as such.— 
BVAPUR DISTRICT SCHOOL BOARD Vv. 
BHAGWAN VASUDER (1932), I L. R. 
57 Bom. 60.—IND. 

8g. Hducation Board-——Distinct entity 
from Crown—Right of swhb-contractor— 
Charge on money due from board to 
contractor.J—The effect of Education 
Act, 1924, 8. 24, is to constitute an 
Kducation Board an entity separate & 
distinct, from the Crown, & in conse- 
quence a claim of charge can be validly 
established by a sub-contractor upon 
moneys due to a contractor by an 
Education Board in respect of work 
done for the Board by such contractor. 
—-McCaLLuM v. OFFICIAL ASSIGNEE OF 
Sagar & Lusry, [1928] N. Z L. R. 
292.—N.Z. 

sl. Inability to act as landlord— 
& tenant of sume school.)}—Whcre a 
demand was made upon a municipal 
council for $25,000 to be spent in 
repairing, improving & enlarging one 
bublic school building in the town in 
order that it might serve as the sole 
ublic school for the town, another 
uilding erected & paid for by public 








J.8. 


been refused, unless the finances were placed 
on a sound footing & expenses reduced. 


With a view to achieving this result they 
appointed a sub-committee with full powers 


This had 


school supporters being used for high 
school purposes only, & tho intention 
being to charge the high school an 
adequate rental :—//eld : this purpose 
of the board was not authorised by 
clause (8) or clause (v) of sect. &8 of 
Public Schools Act, R. S. O., 1927, & 
was ullra vires of the, board.—dHe 
ALMONTE BOARD OF HDUCATION & 
ALMONTRH, [19380] 1 D. L. R. 568; 64 
O. L. R. 505.---CAN, 


sr. Luiy «* teustees--To summon 
mecting—lteqguisdion by majority of 
ratepayers —- Lowe of anspector on 
refusal. J—If w requir tiom is made to 
the trustees of sechuols, Lr a majority 
of the ratepayers of a district, to call 
w special meeting for a purpose 
authorised by Common School Act, 
1&71, It in their duty to call the meeting 
under sect. 28 of the Act; & if they 
refuse, the inspector is authorised to 
appoint new trustees, under sect. 37 
of the Act.-- fc p. GILBERT (1873), 14 
N. 8B. R. (1 Pug.) 231.—CAN. 


st. —--- To take legal advice—In 
important matlera of  law.jJ-—School 
trustees should not act. with respect to 
important matters of law, such as the 
legal right of a child to receive instruc- 
tion. in the school, without consulting 
their aolr. & counsel; &, if they do so, 
it must be at the risk of having to pay 
costs if they are wrong.--- WILKINAON v. 
THOMAS, (1928) 2 W. W. RK. 700.— 
CA 


sv. -—— Meeting not formally sum- 
moned--All trustees present-— Necessity 
to record waiver of proper notice.}— 
Where #1] the members of a board of 
schoo! trustees are present a a meeting 
thereof & ee waive the written 
notice called for by School Act, RS. 8. 
1920, c. 110, 8. 104 (1), the fact that 
their consent to the walver is not 
recorded in the ininutes & suhbecribed 
by each member of the board is a mere 
informality.— WATERMAN-WATERBURY 
MANUFAOTURING Coa., LTD, v. SULAVANKA 
ScHoon PDisTrRicr, [1928] 4 D. la. KR. 
522; (1928}3 W.W. R. 16.---CAN. 


BX. Contract— -Formalitics neces- 
sary—-Executed contract.|}-—-The  con- 
tention that a contract in the form 
prescribed by School Act, HR. &. A. 
1922, c. 51, a. 194, between a school 
teacher & a achool district was not 
binding on the latter because not 
entered into pursuant to a resolution 
of the board of trustees or adopted at 
a meeting of the board was held not 
applicable to an executed contract, &, 
in any event, was completely met by 
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to scrutinise expenditure & effect reductions 
& savings. 
that pltfs., who were remunerated on the 
Burnham scale, should have thelr engage- 
ments determined by notice. 
pursuance thereof the committee passed the 
resolutions complained of, & notices were 
sent out determining the contracts signed by 


This committee reconimmended 


Acting in 


Schovl Act, BR. S.A. 1922, e 51, 4. 195, 
which provides that “ The contract 
shall be doemed valld & binding if 
signed by the teacher & by the chair- 
man on behalf of the board.’ --SOMIERA 
©. LIBERTY Scr. Dwsy., (LU28) 2 D.L. R. 
334; {1928} 1 W.W. RR. 884.---CAN. 


82. mene ee = Penders not called 
for.J}—The fact that before awurding 
a contract for the crection of a school- 
house tho board of trustees did not 
ndvertise for or obtain formal written 
tenders held to have been a mero 
Informutity in the infernal manage. 
ment of the board whieh did not affect 
the rights of the contractor to whom the 
contract was uwarded.-- WATERMAN: 
WATERBURY MANUFACTURING  Co.,, 
LTD. v. SLAVANKA SCHOOL DINTRICT, 
(1928) 4 ID. tL. . 5225 [192s] 3 
WW. RR. 16: revsd., (1929) 2D. L. Wt. 
161; 1 W.W.R. SOs 25 &. . R. 838, 
--CAN. 


ad. -————- —---- -—— _ Henefita of contract 
accepted.J—- School Act, RK. 8. 8, 1920, 
c. 110, 6. 105, is imperative; & where 
it has not been complHed with in respect 
to a contract the contract is absolutely 
vold; & the fact that the work has 
been donc & the benetita thereof 
accepted by the board does not entitle 
the contractor to recover from the 
board an amount due thereunder.—- 
WATERMAN-WATERBURY Meru.  Co., 
Lrp. v. SOUTH ARCOLA Scneoys, Dist., 
11929) 2 D. L. R. 2143 23 &. lL. R. 227; 
(1926) 3 W. W. RB. 690.—CAN. 


sf. —— -—- Tliring of leacher.] 
-~- MCDONALD vw. ELDON Scuoon DIs- 
TRicT No. 3 (1929), | M. BP. Re. 255.-—- 
CAN. 








ph. —--- ne ee ee FE - Wher 
a statute provides that mo act or 
yrocecding of certain corpne., in 


his instauce a sebool corpn., ‘f which 
is not adopted at a regular or special 
meeting of the trustees, shall be valid 
or binding vn any person affected 
thereby,” a proposed contract is not 
binding on the corpn., unless a 
formal vote on the question of its 
approval was put to the trusteos, even 
though the contract has been signed 
with the corpn.’s seal. Kvidence that 
the chairman & secretary were war- 
ranted {in {inferring that the majority 
assented tc a motion which was made, 
bnt not put to the mecting, for the 
adoption of the proposed contract, is 
not sufficient.—WakpDROP v. WHITE- 
MOUTH SOHOOL DISTRICT, [1931] 3 
WwW. W. R. 499; 4D. L. R. 861; 46 
Man. L. R. 1.—-CAN. 
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Cases 14a—19. 
their clerk :—Held: 


had become necessary to 
economy, & judicial notice could be taken of 
the fact that at the time pltfs. 
remunerated on the highest scale of the 
Burnham award. The council in considering 
questions were acting in pursuance 
of their statutory obligations, & no objection 
could be entertained as to the validity. of the 
notices on the ground of motive. 
was pene to delegate under 1921 Act, 

, & the committee had vested in them 


these 


8s. 4 ( 


(1) it was clear that it 


practise strict 


were 


(2) There 
19. 
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the duty of ascertaining how best savings 
could be brought about. 
the notices of dismissal had been 
& sent to pltfs., signed by the cler 
council. That was a sufficient ratification 
of what the committee had done, & pltfs.’ 
claim failed.—RICHARDSON v. ABERTILLERY 
URBAN DISTRICT COUNCIL, THOMAS v. SAME 
(1928), 1388 L. T. 688; 92 J. P.59; 44 T. L. R. 
338; 72 Sol. Jo. 226. 

Add. Annotation :—Consd. Purkis v. Waltham- 
stow Borough Council (1934), 151 L. T. 80. 


On their report 
repared 
of the 
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sl. Removal of trustees—By Board of 
Commisstoners— Under 4th RR. S., c. 32.J— 
Held: where no vacancy had occurred 
& no proof was precucs’ of any refusal] 
or neglect by on the part of the 
trustees to act or perform their duties 
as such, their dismissal by the Board of 
Comrs. waa ullra vires -—SOHOOL SECTION 
16 ‘TRUSTEES v. CAMERON (1877), 11 
N. S. h. (2 Jt. & C.) 328.—CAN. 

am. Improper dealings with 
trust funds—Action-—W hether Attorney- 
General necessary purty.J—In an action 
by an incorporated educational! institute 
for the removal of one of the trustees 
who also acted aa secretary, for alleged 
improper dealing with the corporate 
funds, judgment was given, but with- 
out any finding of wilful misconduct, 
directing such trustee’s removal, on the 
ground that so much doubt was cast 
upon his dealiugs with the trust funds 
that it would not be proper to allow 
him to remain a member of the borrd. 
Such an action is maintainable withuut 
making the A.-G. a party.--WILBER- 
KOROK EDUCATIONAL INSTITUT v. 
HOLDEN (1887), 17 O. R. 439.—CAN. 

go. -—--- Neglect of duty— Proceedings 

_for removal informal-~—One applicant not 
ratepayer.)—Although on an appeal 
by school trustees from a judgment 
removing them from office the Ct. of 
Appeul agreed with the Judge appealed 
from that apis. had been guilty of 
a neglect of duty in ne 
School Act, KR. S. 8. 1920, o, 110, wit 
respect to procuring a new site for a 
school house, it was held, nevertheless, 
that the appeal must be allowed on the 
rround, raised apparently for the first 

ime in the notice of the appeal, that 
ane of the five persons by whom the 
proceedings for removal were com- 
mnenced was not at the time they were 
commenced on the last revised asness- 
meut roll for the district, &, therefore, 
was not a “‘ratepayer’’ within the 
meaning of sect. 124 of the Act.— 
R. ve Hiwny & /ESECHNIOK, betty 
2D. L. R. 347; 23S. LR. 281; (1928) 
3 W. W. Bt. 728.—CAN. 

sp. Improper — election .}----2e 

BLADES & GREAT BEND CONSOLIDATED 
ScHoOoL Districr, (10387) 3 W. W. R. 
4166.--CAN. 

A: A es of trustee—VW hether 
valid—-Made at annual meeting of rate- 





were ere oe oe 


yers—— No notice of special business. )— 
‘he election of a trustee at the annual 
mecting of ratepayers in question herein 
to fill a vacancy on the board caused 
by resignation was held invalid, since by 
School Act, R. 8. 8. 1920, 0. 110, 8. 125, 
such a vacancy must be filled at a 
special meeting; &, since seot. 92 (2) 
requires the notice of a special meeting 
to set forth its purpose, & the notice 
of said annu meet made no 
mention of the election of a trustee to 
fill the vacancy, it could not be said 
that the annual meeting was such a 
special meeting. —LACOURSE v. MCLEL- 
LAN & DiGRAW, (1929} 3 D. L. R, 73; 
23 8. L. R. 159; [19238] 3 W. W. R. 
680.—CAN. 


st. -—— sas Prd not read as 
directed in School <Act.}—An election 
of trustees under School Act, R. 8. 8. 
1920, oc. 110, is not rendered invalid 
by the fact that the reports referred to 


in sect. 70 were not read before they 
were elected.— LACOURSE ¥. MCLELLAN 


'& Dr Graw, (1929) 8 D.L.R. 73 23 


oan R. 159; [1928] 3 W. W. R. 680.— 


sv. Qualification of trustees—'‘* Able 
to read & write’’—Whether ‘in the 
English language”® implied.}—The 
words “ able to read & write ” in Public 
Schools Act, R. S. M. 1913, ec. 165, 
8. 24 (2) (C. A. 1924, 6. 165, 8. 8), which 
rescribes the qualifications of school 
rustees, are not to be read ag if 
modified by the addition of the words 
“in the English language.’’—~ Ze 
aaa [1928] 2 W. W. K. 24.— 


sw. Hffeci of trustee teaching in ee 
achuol—O fice vacated.}—Re Kast YORK 
PUBLIC SCHOOL BOARD & MACKENZIE, 
{1981] 2 b. L. R. 558.—CAN, 


sx. School district—Annual meeting— 
Commenced after time fired by School 
Act—Whether vulid.}—The fact that, 
the annual] meeting of a school district 
was not commenced until after two 
o'clock {in the afternoon, the hour 
appointed by Schoo] Act, R. 8. 8. 1920, 
c. 110, s. 64, does not render the pre: 
ceedings at such meeting invalid.— 
LAcouRsE v. MCLELLAN & DE 
Graw, [1929] 3 D. L. R.73; 238.L.R, 
159; [1928] 3 W. W. R. 680.—CAN. 

az. School division——V alidity of order 
constituting.|—-Tho contention that 
because an order by the Minister of 
EKducation constituting ai = school} 
division purported to be made in 
pursuance of sect. 231 of School Act, 
which Act had ceased to be in force 
instead of under sect. 231 of School 
Act, 1931, therefore the whole pro- 
cecdings under the order were a 
nullity :-—Held: not  sustainable.— 
ALWARD v. MCINTOSH & MINISTER OF 
EpnucatTion, [1938] 1 W. W. R. 690; 
2D. 1L. R. 522.---CAN. 
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k i. .}—Sect. 48 (1) of 
Public Schools Act, 1934, which re- 
quires the trustees of a district. created 
under sect. 47 thereof to provide *‘ con- 
veyance to & from schoo] once a day ”’ 
of all pupils ‘‘ who would have farther 
than one mile to walk to reach the 
school,” should not be construed 
strictly or literally, & does not require 
the trustees to provide transportation 
beyond what is reasonably adequate, 
roasonable adequacy being a question 
of fact. varying With the circumstances. 
—hi. (KOWALSKI) v. OAK BLUFF 
ScHooL District, [1937] 3 W. W. R. 
352; 4D. L. R. 368; 45 Man. L. R. 
409,---CAN, 

k ii. ——— Meaning of ** residence” in 
Schools Act, R. Ss. N. B., 1927—Resi- 
dence of child.}——Hz p. LAMBERT (1930), 
1 M. P, R. 12.—CAN, 


PART II, SECT. 2, SUB-SECT. 4. 


17i. Negligence of education authorily 
—Defective state of pier 
Applts. planted a number of yo 
trees upon a portion of the playgroun 
of a sobool under their control, & 
erected wooden stakes with sharp & 





j ed points round each tree. These 
stakes were pressed into the ground & 
brought together at the top in the 
form of a pyramid. The area covered 
by the trees had become overgrown 
with grass, & in that area a hole had 
been dug, & the earth heaped up at the 
side of it, forming a mound two or 
three fect in height. Resp.’s daughter, 
a child of six years, when playing fell 
on one of the stakes, which pierced 
her eye:—Held: applts. had been 
negligent in not eet 3 steps to obviate 
the danger, & were liable in damages.— 
TRANSVAAL PROVINCIAL ADMINISTRA- 
gnON ee Cotny, [1925] App. D. 24.— 





17 iii. Defective playground 
equipment.}—A school board which 
provides a piece of playground equip- 
ment, c.g. a “ teeter-totter,” for the 
use of its pupils is, apart from its 
statutory duty of keeping the schoo! 
property in repair, under the duty of 
secing that the thing provided is so 
constructed & kept in repair as to be 
reasonably fit for the purpose for which 
it is intended; & is liable in damages 
where injuries sustained by a pupil 
were caused by its negligence with 
respect to such duty.—ScuHuLTz ov. 
GRASSWOLD ScHOOL DISTRICT TRUS- 
TEES, [1930] 1 W. W. R. 579; 3 
D.-L. R. 600.—CAN, 


17 iii. -—— Defective piauroom equip- 
ment.) The infant pltf., a pupil in 
doefts.’ school, while swinging on a 
horizontal ladder attached to the 
ceiling of the basement of the school, 
fell to the cement floor & broke her 
arm. She was under a legal com- 
pulsion to attend the school & defts. 
were under a statutory duty to provide 
such material & appliances for schoo! 
sports & games as might be deemed 
necessary & to repair & keep in order 
all school property :—Held: having 
provided play rooms & equipped them 
with horizontal ladders for the use of 
the pupils, it was defts.’ duty to keep 
the premises & equipment reasonably 
safe for such use; but, since, apart 
from the question whether the omis- 
sion to put mats or similar protections 
under the ladders was a breach of that. 
duty, the evidence was not sufficiently 
certain to justify the conclusion that. 
their absence caused the injury, it 
appearing just as probable on the 
evidence that it would have occurred 
even had mats been there, the action 
must fail—BOIVIN & Boivin t. 
GLENAVON ScHOOL DistTricr, [1937] 
2 Ww. Ww. R. 170.—CAN. 

o i. Supervision of rifle-shooting 
competition.}—A school board has 4 
duty to see that the achool premises are 
not used in a manner dangerous to the 
children. If it authorises or permits 
a shooting competition with rifles in 
the course of school sports on a holiday 
granted for such p ose, it must 
provide efficient supervision, including 
efficient inspection of the rifies used, 
& a breach of that duty will subject it 
to ceenay HP for injury to a boy caused 
through having a defective rific.— 
WALTON vt. VANCOUVER BoaRD OF 
ScHooL TRUSTEES, [1924] 2 D. L. R. 
$387; 2W. W. R. 49; 34 B.C. R. 38. 
—CAN, 





21a. 


21b. 


23. 


23a. 


248, 


Oo ii. 
ground near school 
board ig not liable 
bupil while on a hig 
outside the schoo 


-——— Cookery class—No guard on gas-cooker. ] 
—Pltf., a child aged 11, attended a school 
maintained by deft. authority. Whilst she 
was being instructed in cooking, her apron 
caught fire from a gas-cooker, & she received 
injuries. There was no guard round the 
cooker :—Held: the danger was one which 
ought reasonably to have been anticipated, 
& one which a local authority ought to have 
taken precautions to prevent by the provision 
of a guard round the stove or otherwise.— 
FRYER v. SALFORD Corpn., [1937] 1 All 
KE. R. 617; 101 J. P. 263; 81 Sol. Jo. 177; 
35 L. G. R. 257, C. A. 


. Slippery floor.]—GILtMoRE v LONDON 
COUNTY COUNCIL, [1938] 4 AILE. R. 331; 159 
L. T. 615; 55 T. L. R. 95; 82 Sol. Jo. 932. 


Add. Annotations :—Consd. Langham v. Wel- 
lingborough School Governors & Fryer (1932), 
96 J. P. 236; Wray v. Essex County Council, 
[1936] 3 All K. R. 97. 


—— —— Order to play alleged dangerous 
game.]—The infant pltf., who was 17 years of 
age & was an unempoyed person undergoing 
a compulsory course cf instruction at a county 
council instruction centre, was ordered by the 
council’s instructor, a man of experience, to 
take part in an organised game called “ riders 
& horses,’ in which one boy mounted the 
back of another & endeavoured to bring to 
the ground the foot of the boy who was acting 
as ‘‘rider’’ in an opposing pair. During the 
game the infant pltf., who was taking the 
part of a “horse,” fell on the wooden floor & 
seriously injured his arm. In an 





wee Ve 


28b. 


28C. 


against the council for negligence, on the | 


ground that the game was so dangerous in itself 
that to order a boy to play it amounted to negli- 
gence, the evidence of the instructor was that 


Part Ill—Schemes as 


For organisation of education— What amounts 
to ‘*scheme.’’]— In determining whether 
proposals put forward by a local education 
authority for the development & organisa- 
tion of education in its area & submitted 








Pupil injured on dangerous 
ad }—A school 
or injuries caused a 
hway close to but 
grounds by the 


' 93d. 


to 
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lack of tho notice required by sect. 32 
of Public Schools Act Amendment Act, 
1929.—- RITCHIE v. GALE & VANCOUVER 
BOARD OF SCHOOL TRUSTEES, [1934] 3 
W.W.R. 703; [1935] 1 vb. L. R. 362; 


Vol. XIX.—Education. Cases 2l1a—24a. 


for 20 years he had seen the game played 
without serious accident :—Held: there was 
no evidence of negligence, & therefore the 
action failed.—JONES v. LONDON COUNTY 
CouncriL (1932), 96 J. P. 871; 48 T. L. R. 
577; 30 L. G. R. 455, O. A. 


Accident at gymnastics.}—In the 
course of gymnastic training a schoolboy was 
required to vault over a horse. For some 
reason the boy landed ‘‘in a stumble”? & 
was injured. The master in charge did 
nothing to assist the boy in landing :—Held : 
the master had not taken reasonable care 
& the Education Authority were liable in 
damages to the injured boy.—QGrBBs ». 
BARKING CorRPN., [1936] 1 All Id. R. 115, C. A. 
-}—Pltf., a boy of 12 years of age 
attending a school owned & conducted by 
deft. council, was ‘‘trotting’’ from one 
classroom to another, when at a blind corner 
he collided with another boy, B., carrying an 
oil can. The spout of the oil can, about 
6 ins. long, struck pltf. in the eye & sovercly 
injured hin. The boy B., who was carrying 
the can in a perfectly proper way, had been 
told to take it from one room to another by a 
master. Pltf. sued the council as the 
employer of the master, alleging that the 
latter was negligent in not taking special 
precautions when entrusting a boy with a 
dangerous article :—Held: the oil can was 
not an inherently dangerous thing, nor was 
it a dangerous thing in the special circum- 
stances of a school for young children, & the 
master was under no duty in such a case 
to take special precautions.--Wray v. Essex 
COUNTY CoUNCIL, [19386] 3 All 14. R. 97; 155 
l. T. 494; 80 Sol. Jo. 804, GC. A. 

ee ey | —CANMILL V2. West HAM Conpn. 
(1937), 8L Sol. Jo. 630. 
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Powers and Duties. 


to the Board of Education for approval 
constitute a ‘‘ scheme’ within Education 
Act, 1921 (c. 51), 5. 11, so as to render 
necessary to its validity the performance by 
the authority of the conditions precedent to 


PO eee oa og en 





TUTOR ¥. INVERNESS COUNTY COUNOIL, 
[1937] 8. C. 69.—SCOT. 


st. Negligence of driver of schrol van.] 
—Under sect. 140 (3) of Public Schools 


falling of a dead tree which stood on 
the property of a third person.— 
PATTERSON v BOARD OF SCHOOL 
TRUSTEES OF NORTH VANCOUVER, 
PATTERSON v. OCANADIAN ROBERT 
DOLLAR Co., [1929] 3 D. L. R. 33: 2 


Ww. Ww. R. , e r _— 
CAN. 181; 41 B. CG. R. 123 
o ili. Puptl lefi with unguarded 





chemicale.J—An action by a pupil 
against a board of school trustees for 
a 8 for personal injuries resulting 
from the alleged ence of a master 
in leaving chemi 

by the board, 


Pu 
R. Ss. B. Ly) 1924 (co. 226), 8. 81.— 
DUNOAN v, LADYSMITH, BOARD SCHOOL 
lRusTExs, [1930] 3 W. W. R. 175; 1 
D. L. R, 176; 4 B. C. R. 154.—CAN. 





0 iv. Necessity for notice o 
]—Action for n tienes ee tack 
4 school board because of the 


49 B. C. R. 251.—CAN. 

22 i. Negligence of teacher—-Infury to 
tae re a the conclusivou of a 

tting class in a day school the 
children left tho classroom on their 
way home, carrying, alorig with their 
knitting, knitting needles with ex- 
posed ends. While crossing tiv play- 
ground a child, ten years of age, was 
accidentally injured in the eye by a 
knitting needle carried by a schoolmate 
of the same age:—Held: while 
teachers had a duty to take reasonable 
care to protect children under their 
charge frorn danger, the pursuer had 
not averred either (a) that the children 
did not apprecia the danger, or 
(6) that it was usual for teachers to 
ensure that such needles were made 
safe when not in use; action dis- 
missed as irrelevant; further, a 
teacher has no duty to warn & normal 
child, ten years of age, of such an 
obvious danger as the exposed ends 
of knitting needles.—MAacDONALD’s 


35 


Act, 1930, the duty imposed upon a 
unton schoo) district tu provide for the 
conveyance of certain pupils to & from 
school is imperative ; &, therefore, the 
fact that the district has employed an 
independent contractor to transport 
the pupils dues not free it from Ha- 
bility for injuries resulting to a pupil 
because of his negligence.—COOCHRANE 
v KELGIN CONBOLIDATED SOHOOL DIBS- 
rRicr, [1934] 2 W. W. R. 409; 42 
Man. L. R. 257.—CAN. 


sy. -}—In an action for injurics 
wasta\ned by a pupil through the over- 
turning of a horse-drawn van in which 
he waa being driven to schoo! :—-Haeld: 
the accident was due to the pee gence 
of the driver in using unrelixble harness 
& deft. school board which employed 
him was liable, he being ita servant; & 
would be liable even if he were an 
independent contractor.—-TYLER & 
TYLER v. ARDATH oa DisrTriocr, 
{1935} 1 W. W. R. 887 2D, L. R. 
814.—OAN. 





Cases 24a—47. 


the submission of a scheme specified in 
sect. 14 (2) of the Act, the test to be applied 
is whether both the education authority & 
the Board of Education intend that which 
is put forward to be a ‘‘scheme”’ within 
sect. 11 so as to make the education authority 
bound, under sect. 15 (1), to give effect to it. 
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The magnitude & quality of the proposals 
are not material considerations.—R. v. East 
HAM BorovuGH Council, Lx p. Hunt, [1930] 
2K. 3B. 64; 99 L. J. K. B. 497; 143 L. T. 
709; 94 J. P. 1385; 46 T. L. R. 334; 28 
L. G. R. 646, D. C. 


Part IV.—Elementary Schools. 


80. Add. Annotation :—Consd. Northern Theatres | 35. 
Co. v. Shillito, [1925] 2 K. B. 100. 

32. Add. Annotation :—Consd. Griffiths v. St. 
Clement’s School, Liverpool, [1938] 3 All | 453: 
H.R. 537. 

32a. —— Provision of concrete paving in play- 


ground.|—-A local education authority paid 
for the concrete paving & flagging of the 


playgrounds of two non-provided schools. : 


‘The expenses so incurred were disallowed by 
the district auditor on the ground that the 
local education authority had no statutory 
authority to expend money on alterations or 
improvements of a schoolhouse not provided 
by them. On a case stated by the Minister 
of Health under see (Local Authorities) 
Act, 1927 (c. 31), 8s. 2 :—-Held: the concrete 
paving or flagging of the playgrounds was 
not an alteration or improvement in the 
buildings, & that therefore the obligation to 
pay for such work was not thrown upon the 
managers of the schools by Education Act, 
1921 (c. 51), s. 20 (2) (d), but the local educa- 
tion authority were bound to pay for such 
work under their obligation to maintain & 
keep efficient all public elementary schools 
within their area which are necessary.— 
LANCASTER (COUNTY PALATINE) COUNCIL v. 
CROWE (No. 1), [1929] 1 I. GB. 687; 98 L. J. 
K. B. 353; 140 L. T. 554; 93 J. P.38; 45 
T.L. R.170; 73 Sol. Jo. 13; 27 L. G. R. 96, 
ne : ee proceedings, [1929] 1 K. B. 
104, D. C. 


47. 


Add. Annotation :—As to (2) Consd. Griffiths 
v. St. Clement’s School, Liverpool, [1938] 
3 All BE. R. 637. 


Variation of order as to foundation managers 
—Powers of Board of Education.]—-The Board 
of Education has power under Education 
Act, 1902 (c. 42), s. 11 (8), to make an order 
varying any order previously made, & this 
power, subject to due observance of the 
conditions of the sect., is practically un- 
fettered. Therefore, when under a trust deed 
of 1860 the vicar & wardens of a parish were 
made managers of a non-provided school, 
& by an order of the Board made in 1903 it 
was provided that there should be four 
foundation managers of the school, one of 
which should be the vicar as ex officio man- 
ager, it was not ulira vires the Board to make 
in 1922 a varying order under Education 
Act, 1902 (c. 42), s. 11 (8), excluding the 
vicar & appointing as managers one warden & 
three nominees of the Archdeacon of Suffolk. 
The provisions of sect. 11 (1), (2), did not make 
the order of 1903 part of the trust deed in 
such a way that it was impossible to vary that 
order without showing that all the provisions 
of the trust deed as to managers were in- 
sufficient, inapplicable, or inconsistent with 
the Act.—IFALCONER v. STEARN, [1932] 1 Ch. 
509; 101 L. J. Ch. 231, 232; 146 L. T. 461; 
30 L. G. R. 187. 

Add. Annotation :—Refd. Sadder v. Sheffield 
Corpn., Dyson v. Sheffield Corpn., [1924] 1 
Ch. 483. 


pei IV. SECT. 2, SUB-SECT. 1. 


-+—-THURGOOD v. VIGNEAU 
(No S. ) [1929] 4D. L. R. 857.—CAN. 

ii. Who may sue.J—An 
orphanage consisted of a number of 
detached houses in each of which a 
certain number of children lived under 
the charge of & lady or a married ae ar 
who were known as the “ fathers’ 
‘mothers’ of tho children. Those 
‘“‘fathors ’’ & ‘“‘ mothers’? were ap- 
pointed by tho founder & general 
managor of the orphanage, who had 
the power to dismiss them at any time. 
They had the same authority over the 
children for ordinary domostic pur- 
Noses as if they were their own, but 
he ultimate disposal of tho children 
by omigration or otherwise rested with 
the founder, to whose disposal they 
were committed at entry. In an 
action at tho instance of these 
“fathers ’’ & ‘‘mothers”’ against a 
school board for declaration that 
defenders were bound to provide school 
accommodation for the children in the 
orphanage :-—~Held » the pursuers were 
not the ‘‘ parents” of the children 
within the Education Act, & had no 
title to suo.—M‘FapzEan v. Ki - 
eas Scuog, Board (1903), 40 
Sc. L. R. 440.-—SC00T. 


a 
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261. Duty to ‘‘ maintain & keen 
cHicient ’’—School transferred to local 
authority.])—Trustees of a voluntary 
Episcopal school transterred it to the 
local education authority, the school 
then being conducted as & primary 
school, with a supplementary course. 
Two years after the transfer, the 
education authority altered the system 
& began to conduct it in sequence with 
a neighbouring school. In an action 
against the education authority at the 
instance of the former trustees :— 
Held: under Education (Scotland) 
Act, 1918, s. 18 (3), defenders were 
bound to hold, maintain, & manage 
the transferred school as a public 
school of the same character & status 
as at the date of the transfer & provide 
similar instruction to that provided 
at that date.—NORFOR v. ABERDEEN- 
SHIRE EDUCATION AUTHORITY, [1924] 
8. C. 690.—SCOT. 


26 fi. ——— Performance of oy aly ae dis- 
puted—Jurisdiction of court 
while questions as to due f ment or 


observance by the education authority 
of their statuto obligations were 
questions of fact which fell to be deter- 
mined by the Education Department 
under Education (Scotland) Act, i315, 
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8. 18 (4), where the question involved 
the measure of these obligations, that 
was a question of law, with regard to 
which the jurisdiction of the ct. had 
not been excluded.—NORFOR v. ABER- 
DEENSUIRE EDUCATION AUTHORITY, 
[1923] S. C. 881.—SCOT. 


PART IV. SECT. 2, SUB-SECT. 8. 


so. T'eachers—EHmployment of sisters 
of Order of Roman Catholic Church— 
Whether sectarian education. }-—ROGERS 
v. BaTHURST ScHOOL Diatricr No. 2 
TRU e res (ree): IN. B. Eq. Rep. 266. 


sd. Contracts with—— Duty of 
trustees to confirm.}—DEs ROSIERS v. 
BALMORAL & DALHOUSIE ScHOOL DIS- 
TRicTs No. 1 (N. B.), (1927] 3 D. L. R. 
505.— CAN. 


se. Admission to separate school-— 
Powers of trustees.}—-The obligation of 
the trustees of a separate school to 
admit children only extends to those 
who appear on the annual enumeration 
with an indication that the parents 
are separate school supporters.— 
RENAUD wv. Boarp TRUSTEES OF 
KOMAN CATHOLIC SEPARATE SCHOOL 
oes NoRTS#), {1933} 3 D. L. R- 
172; O. R. 565.—CAN. 





8B. Contribution 


49a, Liability for assault—Excessive punishment by 





schoolmaster.]—Pltf., a schoolboy of ten 
years of age attending a non-provided school, 
was by reason of his lack of discipline boxed 
on the ear by his schoolmistress. As a 
result of the blow, which was found not to 
have been a violent one, the boy became deaf 
in one ear. The class in which the boy was 
working at the time of the accident was a 
large one, consisting of forty-six boys. In 
an action for damages to which the managers 
of the school were made defts. with the school- 
mistress, it was proved that there was an 
agreement between the schoolmistress & the 
managers, which was not proved to have been 
brought to the notice of parents, whereby 
she agreed to teach & conduct the school ‘ in 
accordance with the requirements of the 
Board of Education & in accordance with 
the directions given from time to time by the 
managers.”’ The only reculations dealing with 
corporal punishment proved in evidence were 
certain regulations of the borough education 
commiitee. made without the consent of the 
managers & notadepied bythem. As between 
defts., the managers claimed contribution 
from the mistress in respect of any damages 
awarded. It was contended that, as between 
employed & employer this was a claim for an 
indemnity, &, therefore, not within the Law 
Reform (Married Women & Tortfeasors) Act, 


1935 (c. 30), 8. 6 (1), (2) :—Jleld: (1) the 
blow, though a moderate one, exceeded 
reasonable & lawful correction; (2) the 


schoolmistress was the servant of the mian- 
agers, & the latter were jointly liable to j0''. 
with her; (8) the act of punishing the boy 
was one within the general scope of the 
employment of the mistress, &, as against. 
third parties, the managers could not. plead 
a limitation of her powers of punishment 
not. known to the parents. On the facts, no 
such limitation was proved ; (4) Law Reform 
(Married Women & Tortfeasors) Act, 1925 
(c. $0), s. 6 (1), (2), although it speaks of 
contribution & excludes the case of a person 
entitled to be indemnified in respect of the 





PART IV. SECT. 5. 
by one education 








added to another. 


oe wee we 


—. 


--—— a + 


52. 


52a. 


52b. 


detached from one schoo! section & 
Notice of the pro- 


Vol. XTX.—Education. Cases 49—a—52b. 


liability in respect of which contribution 
is sought, contemplates a contribution 
amounting to 100 per cent. of the damages, 
which is in effect an indemnity; (5) the 
sect. applies where an employer claims to be 
indemnilied by his employee; (6) the fact 
that the class was a large one was not 
material in considering the question of con- 
tribution, which should be a contribution of 
100 per cent., amounting to a complete 
indemnity by the mistress of the manayers.— 
RYAN vw. Frupiss, [L088] 8 AIL 1. R. 617. 


Add. Annotation :-—-As to (1) Refd. Griffiths 
e St. Clement’s Sehool, Liverpool, [10938] 
3 AW I. BR. 537, 


—--- Injury to Iinvitee---Non-repair of bulld- 
Ing. |-—Pitf’s son was at the material time a 
pupil of a non-provided school. Pitt. was 
inviled to attend an exhibition of the pupils’ 
work. The invitation was signed by the 
headmaster, & was issued with the authority 
of the managers of the school  PHtf. 
attended, & was injured through the collapse 
af a floor due to want of repair. Tt was 
alleged that the manapers of the school were 
mM occupation only as the servants or agents 
of the general committee of the Church of 
Kngland Schools Society. Deflts. also relied 
upon Public Authorities Protection Act, it 
being admitted that the action was not 
commenced within six months of the act 
complained of :-—/leld : (1) the pltf. was an 
invitee, & not a mere Heensee: (2) the 
managers of the sehool were in occupation 
thereof, & not the general cotrunittes of the 
Church of Mngland Schools Soctety 5 (3) the 
duty to repair was imposed upen them by 
the Mducation Act, 1902 (c. -f2). 8. 75 (4) the 
managers were a public authority within the 
Public Authorities Protection Act, & the 
action was therefore barred .---GREREITHS 7. 
Sv. CheEMENT’s ScHooL, LaviskPpoon (MAN- 
AGERS) & CHURCH OF ISNGLAND SCHOOLS 
Society Trusts, [1038] 5 Ail i. RR. 537. 

Public Authorities Protection Act --Applica- 
tion of.]—Pltf., an infani, was injured at 


en nn ee ee eee meet Poids cae tae eee thal ace Sy i. 


L. under Kducation Act (Northern 
Ireland), 19223. Four trustees refused 


authority to another—Parents not re- 
siding in area in which school situate .\— 
he B. education authority granted 
bursuries to a number of children of 
Persons resident in Arran for the pur- 
hose of facilitating their secondary 
viducation. ‘There was no secondary 
schoolin Arran, & the children attended 
Ardrossan Academy, which is within 
the education authority. Except for 
{wo months in summer, the children 
left Arran for Ardrossan on Monduy 
ornings, & they were boarded during 
the week with persons resident in 
Ardrossan, with whom they lived in 
family, On Saturday they returped 
some for the week-end, & they spent 
their holidays at their homes in Arran. 
The A. education authority claimed 
rCbayment of the cost of educating the 
children at Ardrossan from the 
education authority :—ZHeld: pursuers 
were entitled to recover the cost of the 
children’s education from defenders. 
i’ducation (Scotland) Act, 1918 (c. 48), 
3. 10, discussed.—AYRSHIRE Epwuca- 
TION AUTHORITY v. BUTEBHIRE Epuca- 
SCOT CO THORITY, (1926) 8S. C. 169.— 


PART IV. SECT. 6. 


sf. diteration of school section 
boundaries—Sufficiency of notice. }—By 
& township bye-law, poe Bia land was 


posed alteration had been given by 
the township council by = posting 
fourteen notices, seven in each of the 
sections, & publicity was givon in the 
public press, though not. by advertise- 
ment contuining the formal notice. 
On an application for a declaration 
that the bye-law was invalid :—J/eld : 
Public Schools Act, 1920, 5. 15 (1) (0d), 
should be construed as leaving the 
notice to be given entirely to the dis- 
eretion of the township council.— Ke 
HoyYLAnpd & York (1923). 55 O. L. 1 


185.—CAN. 
sj. Alteration of school districta— 
By whom sunctioned—7 Vict. c. 29, 


ss. 14, 24.) —MoFEE v. DUNDAR (1860), 
10 C. P. 94.—CAN, 

sk. —— Award under l’ublic Schools 
Act, 1896 (ec. 70) (Ont.)—Validity. }-- 
Re CHESTERVILLE VURBLICO SCHOOL 
BoARD (1898), 29 O. R. 321.—CAN. 


am. Unton of sections—40 Vict. c. 16 
(Ont.)—Effect of.-—He MINIATER OF 
EDUCATION PETITION (1877), 28 C. P. 
325.—CAN. 

so. Refusal of some trustees to Juin tn 
transfer—ftight of majority of trusteca 
to require execut by minority.J— 
The managers & a majority of the 
trustees of B. public elementary schools 
decided that the schools should be 
transferred to the County Council of 
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| 


to join In the necessary deed of con- 
veyance :~-JJeld: the majority of the 
trustees could require the intnority 
to join in the deed for the j.1rpose of 
transferring the schouls wader the Act. 
—~LONDONDERRY ©. C. vo. M'GLADK, 
{1920] N. I. 47.— IR. 

sq. Under Itducation (Scotland) Act, 
1918 (fc. 48), #4. 38 (7)--—-Necessely 
for consent of Kducation Authority.)— 
The trustees of a Ruman Catholic 
school, established after the passing of 
Kducation (Scotland) Act, 1918, 
obtained in 1926 the consent of the 
Department to the transfer of the 
school to the Kducation Authority, & 
thereafter they {intimated to the 
Authority their intention to transfor 
the school. The Authority refused to 
accept the proposed transfer, &, in an 
action of declaration brought by the 
trusatecs, maintained that its conscnt 
was &® condition precedent to a valid 
transfer :—Held: the consent of the 
Authority was not a condition prece- 
dent to a valid transfer, &, as the 
Kducation Department had given ite 
consent, the authority was bound to 
accept the transfer.—BONNYBRIDGE 
RomMAaN CATHOLIC SCHOOL v. STIRLING- 
SHIRE EDUCATION AUTHORITY, {1930] 
8. 0. 27: sub nom. SMITH v. STIRLING- 
SHIRE EDUCATION AUTHORITY, 46 
7; L. R. 137.--SCOT. 


Cases 52b—96a. 


62. 
72. 
78. 
78a. 


79a. 


school during an authorised recreation period 
by the swinging to of a pair of iron gates 
which crushed his hand. The accident hap- 
pened on Apr. 8, 1937, & on Nov. 10, 1937, more 
than six months later, a writ was issued against 
defts. who were respectively head teacher & 
managers of the school, claiming damages 
for breach of duty. Defts. pleaded Public 
Authorities Protection Act, 18938 (c. 61). 
The school was a non-provided voluntary 
school -which under Education Act, 1921 
(c. 51), received a grant towards the costs 
of education. The school & its body of 
managers were in existence before the 
assing of the Education Act, 1921 (c. 61). 
“or the purposes of carrying out the pro- 
visions of the Act, supervision & instruction, 
including recreation, were among the duties 
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which the managers with the assistance of 
the head teacher had to perform. Pitt. 
contended that the duty of supervision was 
not a public duty, but was owed to a 
particular class of children :—Held: (1) the 
managers were a statutory body acting in the 
execution of the Education Acts; (2) the 
duty of supervision was a duty owed to all 
the children who attended the school,°& 
was a public duty protected by Public 
Authorities Protection Act, 1893 (c. 61): 
(8) the head teacher was acting as the servant 
of the managers ; (4) the action was therefore 
barred as being out of time.—GREENWOOD v. 
ATHERTON, (1938]2 All E. R. 475; affd. [1938] 
4 All E. R. 686 C. A. 


Annotation :—As to (2) Refd. Griffiths v. 8t. Clement’s School, 
Liverpool, Managers, & Church of England Schools Society, 
Trustees, [1938] 3 All HE. R. 537. 


Part V.—School Attendance. 


Add. Annotation :—Apld. Woodward v. Old- 


fleld (1927), 96 L. J. K. B. 796. ‘ 
Add. Annotation :—As to (3) Consd. Thomas 
v. Hughes (1928), 139 L. T. 613. 


Add. Annotation :—N.F. Rednall v. Beamish 
(1926), 185 L. T. 165. : 

-]}—~Where an education authority 
has refused an application for exemption 
from school attendance on the ground of 
employment, the fact of such employment can 
be neither a ‘‘ reasonable exouse”’ for non- 
attendance, nor an extenuating circumstance 
entitling the justices under Probation of 
Offenders Act, 1907 (c. 17), to dismiss a 
summons against the parent.—THOMAS v. 
HuGHEs, [1929] 1 K. B. 226; 98 L. J. K. B. 
42; 189 L.T.618; 92 J. P.169; 447. L. R. 
818; 28 Cox, C.C. 542; 26L. G. R. 545, D. C. 


—~-——.}+—Resp., a share-fisherman & the 
father of a boy of fourteen years of age & 
of six other children of school age, placed the 
boy out at work at 5s. 6d. a week, & applied 
to the local education authority to exempt 
the boy from school attendance. Exemption 
was refused, &, on an information against 
resp. for failing, without reasonable excuse, 
to cause the boy, being between five & fifteen 
eg of age, to attend school, as required by 
he bye-laws of the education authority, the 
justices held that the fact of the boy’s havin 
obtained regular employment of a benefici 


a 








82. 
88a. 


89a. 


96a. 


nature was a reasonable excuse, & they dis- 
missed the information :—Held: the fact 
of the boy’s employment was not a reasonable 
excuse, & the case must be remitted to the 
justices. —REDNALL v. BEAMISH (1926), 135 
L. T. 155; 90 J. P. 153; 42 T. L. R. 538 ; 
24 L. G. R. 391; 28 Cox, C. O. 245, D. C. 
Add. Annotation :—Distd. L. C. C. v. Maher, 
[1929] 2 K. B. 97. 
.|—The words ‘under efficient 
instruction in some other manner’”’ mean 
that the child is receiving the whole of its 
instruction in some other manner, & do not 
entitle a parent to withdraw a child for one 
hour a week for the purpose of attending 
rivate lessons in a subject not approved 
by the Board of Education for elementary 
schools.—OsSBORNE v. MARTIN (1927), 138 
L. T. 268; 913. P.197; 447. L. R. 38; 25 
L. G. R. 582, 28 Cox, C. O. 465, D. C. 
Child taken to hop fields.]—-HAYNESs 
v. TURTON, Haynes v. Leak (1938), 82 Sol. 
Jo. 585, D. C. 
.}—1921 Act (c. 51), 5. 49, provides that 
any of the three reasons therein set out, 
which may be summarised as follows : 
(a) sickness ; (b) no school open within three 
miles; (c) efficient instruction in some other 
manner, shall be .a reasonable excuse for not 
causi a child to attend school :—Held: 
those three reasons were not an exhaustive 




















PART V. SECT. 1, SUB-SECT. 2. 


st. 


charged with failure to provide 
efficient education for his child upon 
& complaint at the instanoe of ‘ the 
person appointed by the education 
authority for the county of Lanark to 
proseculen objected on the ground 
hat the proper prosecutor was the 
school management committee for the 
area, or the person appointed by them: 
~—Held; the power, previously vested 
in school boards, 
education offences was included in the 


By whom taken.]—A_ father, 


competent, 


ceedings 


(J.) 51.—SCOT, 


to prosecute for 


has not been impliedly repealed by 
EKduoation (Scotland) Act, 1908 (c. 63), 
s. 8, & & prosecution under sect. 70 is 
even though the _ real 
question at issue between the parent 
& the education authority ie 
selection of the school which the 
children are to attend. Semble: pro- 
should not be taken under 
sect. 70 where there is a 
principle at issue between the 


PART V. SECT. 2. 


not town districte.-WILKINSON  t. 
na {1928} 2 W. W. R. 700.— 


PART V. SECT. 3. 
the 89 i. school, wtthin three 
: acilities.}-—-A hati wed a 
travelling facililtes. er Was 
c with failure to provide efficient 
education for his son aged twelve years, 
contrary to Education (Scotland) Act, 
1908 (c. 63), &. 7 (1). The boy had 
out of the prlinary school, & 
here was no secondary school within 
three miles df his place of residence. 


uestion of 
arties. 


powers transfe the education : red to pay 
tuthonty by J0L8 Act, & hod wot hen | »,0d;,40 remote age of adihasion, of | The education authdnty oferd tp 20) 
ae by ae (3); & the ee noeee trustees.}—The power which Schoo! | veying the boy to a secondary school. 
PHOT. ‘Gauid commotentiy ook Y | Act, R. 8. 3. 1990, c. 110, 6. 110 (27), | The father refused the offer :—Held : 
Hisuieeron oo y progecute.- | gives the trustees in town districts | the father had a “ reasonable exouse 
GC) er acorn. oN 1924] 8. C, determine in the case of graded | for failure to provide education within 
: j echoola at what time pupils may be | Education (Scotland) Act, 1883 (c. 56), 
sb. Under Education (Scotland) dct, | admitted to grade I. is not 9. 11.—MACKENZIE ov. Smita, [1937] 
1872 (c. 62), s. 70.}——The above sect. | on the are | 8. O. (J.) 47.-—800T. 
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99a. 


enumeration of what would be a reasonable 
excuse, but that if facts were established show- 
ing an excuse within one of the categories (a), 
(b) & (c), the tribunal must accept the excuse 
as being a reasonable excuse. If, however, 
parents sought to find a reasonable excuse 
outside the named categories (a), (b) & (c) 


3 


Cases 96a—120a. 


the tribunal were not bound to accept it; 
the tribunal must decide whether the facts, 
in their opinion, showed a reasonable excuse. 
—LONDON CouNTY COUNCIL v. MAHER, [1929] 
2K. B.97; 98L. J. K. B. 492; 142 L. T. 69; 
93 J.P. 178; 45 T. L. R. 5384; 73 Sol. Jo. 209; 
29 Cox, 0.0.1; 27 L. G. R. 444, D. O. 


Part VI—Blind, Deaf, Defective and Epileptic Children. 





Who is ‘‘ parent.’’]|—The parent, 
whose consent is required to be given or 
unreasonably withheld before a defective 
child can be ordered, under 1921 Act, 8. 54 (1), 
to be sent to a special school which is not 
within reach of the child’s residence or to 
a boarding school, is the parent who has 
de facto custody of the child; & where the 


Part Vili—Health and 


104a. —~—— Responsibility of ‘‘ parent °*—Whether 


mother liable to fine.]—For the purposes of 
Education Act, 1921 (c. 51), s. 87 (1), in a case 
where a father, mother & child are living 
together, ‘‘ parent ’”’ refers only to the father, 


father of a defective child was a convict 
serving a term of penal servitude, & the chiid 
resided with its mother :—-Held : the mother 
was the parent for the purposes of the sect.—— 
WooDWwakRD v. OLDFIELD, (1928] 1 K. B. 204 ; 
96 L. J. K. B. 796; 186 L. T. 781; 91 J. P. 
151; 48 T. L. R. 4883; 25 L. G.R. 206; 28 
Cox, C. C. 863, D.C. 


Well-Being of Scholars. 


& does not include the mother.—LONDON 
COUNTY COUNCIL v. STANSELL (1985), 164 
L. T. 241; 100 J. P. 54; Sv Sol. Jo. 92; 34 
lL. G. R. 52; 30 Cox, C. CG. 335. D.C, 


Part X.—Acquisition, Appropriation, and Alienation of Land. 


120a. ——- Whether consent to sale within School | 





Grants Act, 1855 (c. 181).]—In 1872 a picce 
of land was conveyed to a vicar & church- 
wardens upon educational trusts, &, in 
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accordance with the provisions of School 
Grants Act, 1855 (c. 181), the conveyance 
was subject to a condition that no sale 
should be valid unless either the consent of the 





PART VII. SECT. 1. 

Be. Duty of education authority— 
VW hether bound to provide free secondary 
education.}—An education authority, 
with the approval of the Education 
Department, revided free  post- 
primary education in certain schools in 
their area. They also provided a4 
bursary scheme, under which children 
who passed a qualifying examination 
« whose parente required financial 
assistance, might receive free secondary 
education at certain additional] schools. 
rhe fathers of two children, one of 
whom had fafled to pass the authority’s 
bursary examination, while the other 
had passed the examination, but ite 
father had failed to satisfy the 
authority that he required financial 
assistance, brought actions against the 
authority conoluding, inter alia, for 
declarator that the defenders were 
bound to provide secondary 
education for their respective children : 
—Held : (1) Education (Scotland) Act, 
1918 (c. 48), a. 6 (1) (a), does not impose 
a arts an education authority any 
obligations to provide free secondary 
education for all children within ita 
area, but merely imposes an obligation 
to submit a scheme dealing with free 
8ccondary education, & (2) it was for 
the Education Department, & not for 
the cot., to determine whether the 
scheme submitted was or was not 
adequate ; & actions accordingly 
ismissed.— Quinn v. DUNDEE EpucA- 
EDUCATE Oey oer oe 
N AUTHORITY, . C. 

77.—~—B800T. 


PART VII. SECT. 2. 

sg. Appointment of teucher—Neces- 
sity for deed.)—-A contract as a teacher 
in a continuation school must be under 
seal, boing governed by Public Schools 
Act, R. S. O., 1927, 8.103 (1).—PARKER 
v. LiIon’s HrkaAD PuUBLIO _ SCHOOL 
Boarp, [1934] O. R. 14; 1D. L. RR. 
430.—CAN. 

sl. Ontario T'raining Schoola Act, 
1931—-Meaning of “ resident.”}—The 
term ‘resident ” in Ontario Training 
Schools Act, 1931 (Ont.), must be con- 
strued strictly as meaning sleeping & 
eating within the muuicipality.— Re 
Rix, (1935) 2 D. L. R. 815.--CAN, 


PART VIII. 


105 1. Conveyance of children to 
school— Duty of school trustees: —-Under 
School .4ct, R. S. S., tH20 (c. 110), 
as. 188, 207 (1).}—-Ripinas v. ELM- 
HURST ScHOOL wTRicr No. 3665 
BoaRD OF TRUSTEES (No. 2), [1927] 
3D. L. R. 173; (1927] 2 W. W. BR. 
1593 218.C. R. 471. AN. 

sm. Lease by school  trusteea— 
Palidity.}—-N1iaGARA PUBLIC _SCHOOL 
BoaRD_ ¥. UEENSTON WOMEN’S 
INSTITUTE, {1926} 4 D. L. R. 13; 69 
O. L. R. 213.-—CAN. 


PART X. 
m i. —— —— P for non-com- 
pliance with School Act—-Whether 


applicable where _schoolhouse_ rebuilt 
on eame site. J—WATERMAN-W ATER- 
BURY MANUFACTURING Co., LTD. 0. 
SLAVANKA SCHOOL DuierRioT, [1928] 


29 


4D... R. 622; (1928) 3 W.W.h. 16: 
reved.. (1929) 2 0.1L. 2.161; 1W.W.R. 
598; 23 8. L. R. 338.—CAN. 

mii, ——- —~—- Truatees of separate 
school—Originally rural school,j)-—A 
board of trustecs of a separate school 
which originally was & rural school, but 
which, because of the incorporation of 
a town covering the territery under tho 
jurisdiction of the board hecame de 
facto an urban school, muy pass a 
bye-law for the selection of u site for 
® school house without the consent of 
& oe aed of the supporters of the 
schoo! as required in the case uf boards 
of rural schools by Separate Schools 
Act, R. 8. O., 1927, 8. 33 (1).-—Jte 
ForTin & HEARST ROMAN CATHOLIC 
SEPARATE SCHOOL TROSTERS, [1933] 
O. R. 52 > 1 D. L. R. $31.—CAN. 


of. —— Who is “ oumer.’’j--There 
can be no “‘ owner ” within sect. 70 (2) 
of Schoo! act, R. 8. A., 1922, until the 
land in question has beon patented & 
a certificate of title issued to some one. 
The sect. was never intended to apply 
to a case where the ownership of the 
land was still in the Crown.—/fte 
BaLLas & MINISTER OF EDUCATION, 
{1931]1 W. W.N. 290; 25 Alta. L. R. 
359.—CAN. 

ol. —— Adjoining” land-—Mean- 
ing of.}-~The word “ adjvining ”’ as 
applied to parmels of land does not 
necessarily imply that the parcels are 
in physical con with each other. 
Therefore under sect. 135 of Public 
Schools Act, 1930, land ses f be 
* adjoining” an existing school site 


although separated therefrom by a 
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Home Secretary were given or the grant (a 
grant of £7386 towards the purchase money 
had been made out of public funds) were 
repaid to the Treasury. In 1929 the Liver- 
por Corpn., after confirmation of the order 

y the Board of Education, acquired the land 
compulsorily, & an arbitrator assessed the 
compensation. The corpn. paid to the 
vicar & churchwardens the compensation 
money less £736, the amount of the grant, 
which it paid into ct. Upon an application 
by the A.-G. for that sum to be paid out to 
the Treasury, it was contended that (a) the 
confirmation of the order by the Board of 
Education amounted to the consent to the 
sale required by the Act of 1855, (b) if there 
was no such consent, the sale was invalid :— 
Held: (1) the confirmation by the Board 
of Education was not a consent to the sale, 
but a mere approval of the exercise of the 
power of compulsory purchase; (2) the sale 
was not invalid. ‘The strict course would 
have been to pay the whole purchase money 
into ct., but all that was essential was that 
the grant should be repaid, & that could be 
secured by an order for the payment out of 
the money in ct. to the Treasury.—Re MILL’ 
LANE LAND, EVERTON, Re LIVERPOOL EDUCA- 
TION (HMMANUEL SCHOOL PURCHASE) ORDER, 
1929, Ex p. LivErpoot CORPN., [1937] 4 
All Id. R. 197; 81 Sol. Jo. 921. 


121a. Provision of education by county council— 


IubHGc 

INIOTA MUNICIPAL SCHOOL DISTRICT, 
(1931) 2 W. W. RR. 105; 2D. L. hk. 
695.—CAN. 


o fil. 
assessing compensation. }-—By 
of School Sites Act, 1928, the O ficial 


Payment of rent to borough council—Assess- 
ment.]—By Kducation Act, 1902 (c. 42), the 
duty of supplying higher education in a 
borough was transferred from the borough 
council to the county council. In pursuance 
of its duties as the authority for higher 


highway. — McKENZIE v. 


(Scotland) 
Appropriate tribunal for | does 
sect. 20 





PART XI. 


sk. Powers of education authority— 
Assistance by way of loan.}—Education 
ct, 1918 (c. 48), 8. 4 
not empower 
authority to grant assistance by 
way of loan.—BANFFSHIRE COUNTY 
CoUNCIL v. ScotTr 


education in the borough, the county council 
occupied a technical school owned by the 
borough council. The school in question was 
built by the borough council when it was the 
local authority for higher education. Part of 
the cost of building the technical school was 
borne by the borough council, while the 
county council made a series of annual grants 
towards the cost. The borough council 
undertook that the school premises should 
be used exclusively for higher education. 
But since its powers in regard to higher 

education had been transferred to the county 
council, the borough council could no longer use 
the school for that purpose. Education 
Act, 1902 (c. 42), contained no provisions 
dealing with the financial adjustments which 
became necessary in conrequente of the 
transfer of powers from one local authority 
to another :—Held: (1) there was nothing 
in the Education Acts to prohibit the county 
council from paying, or the Gravesend council 
from receiving, an economic rent in respect of 
the occupation of the school by the county 
council for higher education ; (2) the county 
council had no interest in the premises, except 
an equitable interest, which resulted from the 
grants which it had made towards the cost of 
the premises. In assessing the rent to be paid, 
allowance must be made for that equitable 
interest. The rent payable on that basis 
would be arrived at by arbn. in the absence of 
agreement, & the arbitrator would proceed in 
the manner recognised as proper in valuing 
public buildings.—GRAVESEND CORPN. v. 
Kenvr County Councit, A.-G. v. GRAVESEND 
Corpn., [1935] 1 K. B. 389; 104 L. J. K. B. 
169; 152 L.T.116; 99J.P.57; 51 T.L. R. 
109; 32 L. G. R. 524. 


it was directed that all moneys received 
by the Province of Ontario since June 
30, 1867, from the school lands set 
1) apart by Canadian statutes & called 
Racagiiae the common school fund should be 
paid to the Dominion, & that the 
come derived therefrom should be 


Kpucation | Paid to the Provinces of Onterio & 


Arbitrator is the sole tribunal for 
fixing the price of school sites in a 
municipality for which an arbitrator 
has been appointed. Such an arbi- 
trator having been appointed, pro- 
coedings before a county ct. judge were 
declared coram non judice, & his award 
was set aside.— lve NoRTH ‘York PuBLic 
ScrooL Boarp & Durr, [1931] 1 
L. Lu. KR. 198 > 66 O. L. R. 1.—CAN. 


0 iv. Decd not registered —Sub- 
sequent closure of school.}--A.-G. FOR 
BRITISH COLUMBIA ¥. pe [1937] 
an W.h. 705; 4D. LL. RR. 242.— 


p i. Power of trusteea—Sale of 
old site.J—Under School Act, R.S.A., 
1922, a board of trustees has power - 
purchase a new site for a sohool & 
romove the school building to it, &, 
with the Minister’s approval, to sell 
the old site. —-OLSTEAD v. COAL vont 
SCHOOL District No. 1053, (1924) 1 
W. W. R. 211.—CAN. 


1 (p. 574) i. Falidity of bye- -law 
prohibiting.|--A bye-law passed by a 
city council under Municipal Act of 
Ontario, a. 3994, prohibiting in a 
certain district the erection of build- 
ings oxcept for use as private residonces, 
is enforcoable in respect of a school 
erected by the trustees of a separate 
school under their statutory powers.— 
‘TORONTO CORPN. v. ROMAN CATHOLIC 
SEPARATE SCHOOLS TRUSTEES, [1926] 
A.C. 81; 95 L. J. P.O. 12; 133 L. T 
779; 41 T. L. R. 658.—CAN. 











Dept., [1934] S. C. 353.—SCOT. 


Submission condition 
precedent to payment by municipal 
council.|}—Where a school board had 
failed to submit an estimate to the 
inunicipal council, as required by 
Public Schools Act, R. S. O., 1927, 
s. 88 (p), a motion for & mandamus to 
compel the council to pay over to the 
school] board certain sums requisitioned 
by the school board was dismissed. 

Ite BEAVERTON PUBLIC SCHOOL BOARD 
OF TRUSTEES & THORAH TOWNSHIP, 
(ee) 4D. L. R. 458; O. R. 663.— 


g. Add oltation :—19 Alta. L. R. 623. 

gi. Anneration by urban 
municipality—Effect of.}—WINDBOR v. 
‘TURNER, [1925] 2 D. L. R. 6845 [1925] 
S.C. R. 413; revsg. 26 O. W.N. 221.— 
CAN. 

g ii. —— Assessment by—Whether 

property temporarily in district liable. ]}— 

te EDMONTON, DUNVEGAN & BRITISH 
COLUMBIA Ry. Co. & MoLELLAN 
ScHoou District, Re MANNIX & WaAL- 
GREN & MCLELLAN SCHOOL DISTRICT, 
(1928) 2 W. W. R. 684.—CAN. 

k i, ——-_ —— For county Por Hand 
attending urban collegiate institute iy 
Re GRIMBBY & LENCOLN Country, [1928 
4D. L. R. 589; 62 0. LR ATC CAN. 

o (p. 576) i. —_— —- ——.}-By 
sect. 9 of the award dated Sept. 3, 
1870, made in pursuance of rtish 
North America Act, 1867 (oc. 3), s. 142, 
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Quebec in the proportions specified in 
sect. 5 of that statute. 

On Apr. 10, 1893, the three Govts. 
of the Dominion, Ontario, & Quebec 
entered under statutory authority 
into an agreement of submission as to 
mattors in difference in the settloment 
of accounts between them under the 
award of 1870, & for the ascertainment 
& distribution of the said school fund. 
Thereunder Quebec claimed _ that 
certain moneys, which it was admitted 
had not been actually received by 
Ontario, had been constructively 
received, since they were deductions 
which Ontario was not authorised to 
make except at her own expense, & 
should be the subject of distribution 
between them :—J/eld: the Supreme 
Ct. was right in affirming an award to 
the effect that tho arbitrdétors had no 
jurisdiction. Moneys actually re- 
ceived by Ontario were alone the 
subject of the submission, the terms of 
which could not be extended so as to 
force a contribution from a large 
constructive receipt.—A.-G. FOR 
QUEBEO v. A.-G. TOR ONTARIO, [1910} 
A. C. 627, P. C.—CAN, 


Pp (p. ee . Demand por or 
money collected for abe iepasdee 
Resolution of epee insu, 1 —Sub- 
sequen$ bye-law invalid. }—Re SANDWICH 
TOWN SCHOOL TRUSTEES & SANDWICH 
Town (1864), 23 U. C. R. 639.—CAN. 


Pp (p. he ii. —— Demand upon — 
expenses conducting high school. 





Vol. XIX.—Education. Cases 185—198. 


Part XIl.—Reformatory and Industrial Schools. 


See, now, Children & Young Persons Act, 1932 (c. 46), Part II., Sched. I. 


135. Add. Annotation :—Refd. L. C. C. v. Wiltshire 
' County Council (1927), 137 L. T. 526. 


—-~—.|—A youthful offender com- 
mitted an offence while on a temporary visit 
to the place in W. where it was committed. 
reviously he had 
ate of the offence 
had neither home nor employment in L. to 
which he could have returned. He was 
ordered to be sent to a reformatory school, 








13724. 


Until about three weeks 
resided in L., but at the 


& his place of residence was specified to be 


L. :—Held: 


Alleged irregularity in dcacription of 
applicants, etc.|J—Re PoORr ROWAN 
High ScHOOL TRUSTEES & WALSING- 
HAM TOWNSHIP CORPN. (1873: 23 C. P. 
1 1.— CAN. 

p (p. 576) lil, —— Money raised by 
sale of debentures—For erection of school 
building—lRight to unerpended balance. 
—It is the duty of & municipal counci 
to pay over to a school board or boards, 
from time time, upon request, 
moneys raised by the sale of municipal 
debentures for the erection of a schoo! 
building. The unexpended balance of 
such moneys is not the property of the 
municipality in its own right, at most 
it is a trustee or custodiun of the 
moneys for the boards.—CLARKSON v, 
ALLISTON CORPN., [1928] 2 D. L. lt. 
715: 62 0. L. Rt. 149.—CAN. 


p (p. 576) tv. Agreement exempt- 
ing taxpayer from tares—Whether 
school taxes included.|—Ex p. BATHURST 
Co., [1928] 4 D. L. h. 65.—CAN. 

p (p. 576) v. Appeal against 
equalised assessment— Duty of equaliser.) 
—On an appeal against the equalised 
assessinents made under Public Schools 
Act, 8. 133, as amended by 1928, c. 45, 
8. 13, the only question for the judge 
to decide is whether the equaliser has 








done what the statute as amended 
requires him to do, t.e. made his 
equalisation on the basis of the 


equalisation made by Manitoba Tax 
Commission.— Re BEAUSKJOUR SCHOOL 
DrstTRicr (Man.), [1928) 3 W. W. R. 
310.—CAN. 


Pp (p. 576) vi. —— Correction of 
errors in school assessment.J|—Sect. 70 
of School Assessment Act, R. S. 8., 
1930, ag amended, which provides for 
the making or correction, by order of 
the Minister, of the assessment or tax 
levy of any school district ‘* which has 
not been made in any year as provided 
by law or has been incorrectly or im- 
properly made,” is _ retrospective ; 
&, therefore, applies to errors made in 
years prior to that in which the 
amendment became law.—Eppe SCHOOL 
Distrior v. PARK RURAL MUNICIP- 
ALITY, [1936] 2 W. W. KH. 331.—CAN. 

DP (p. 576) vii. Assessnient by.}— 
Sects. 9 & 10 of School Assessment 
Act, 1931, co. 33, which provide that 
the assessed values fixed pursuant to 
Alberta Municipal Assessment Com- 
mission Act, 1935, c. 63, shall in certain 
school districts be taken as the assessed 
Values for school assessment purposes, 
have no application to districts which 
are within class (a) of sect. 3, i.e. vil- 
lage districts, or to those which are 
Within class (e) thereof, i.e. those 
districts, or to those which are within 
Class (6) thereof, ¢.e. those districts 
Which are empowered by the Minister 
to make an assessment and levy taxes 
in respect to their whole areas. Sect. 








as there was no proof of his 
actual residence in L. at the date of the 
offence, his place of residence should have 





681. 





oo of the Act authorises the Minister 
to order that any district which has not 
power to nake an assessinent shall have 
power to do so. If such an order 
included some districts which alroady 
had the power Lo assess & levy taxes 
under a former order of the Minister :--- 
Held: such inclusion was no doubt 
duo to an excess of caution.-—ATLAS 
CoaL Co., ro. & RereaaL COAL Co., 
Lb, v. WAST COULEE VILLAGE SCHOOL 
Distnicr BOARD OF TRUSTEES, [1937] 
3 W. W. RR, 674.—CAN. 

sn. City board— School tn adjoining 
rural section-—Hqualisation of assess- 
ment.J—An agrecinceut was made in 
1917 between th» trustees of a rural 
school section e joining a elty & the 
board of eduvctiva for the city for the 
erection & mulutounace by the latter 
of a school bhousu.: tro 7vural section, 
the puplls in the rurat hection to have 
the right to attend the sshool & the 
higher grade schools in the city, & the 
trustees of the rural section agreeing 
to pay a fixed annual sum to be raised 
by taxation :—Jleld: assuming the 
agreement was a valid one, School 
Law Amendment Act, 1922, 8. 14, did 
not apply to the agreement, as it was 
not one for payment of any proportion 
of the cost of erecting & maintaining 
the school; & a judgment restraining 
the city board & arbitrators appeinted 
to equalise the assessment in respect 
of the school from proceeding to do so, 
was ufirmed.—-YORK PURLIC SCHOOL 
BOARD wv. TORONTO BOARD OF EDUCAs 
TION (1923), 54 O. L. KR. 216.— CAN. 


so. School board—-Liability for cost of 
vocational truining—lefused by school 
board—Granted by vocational board.j— 
FREDERICTON SCHOOL TRUSTEES 0. 
KINGSCLEAR SCHOOL TRUSTEES, [1928] 
4D. L. RR. 13.—-CAN. 

sd. Payment to  member— 
Whether breach of School Act, ht. S. S., 
1930, 8. 239.J)—Deft. & his brother were 
two of the three members of the board 
of trustees of a school district. The 
board awarded a contract to one K. 
for repairs to the schou) house & pro- 
vided that the excavation of the base- 
ment should be done by the ratepayers 
by day labour. Some of this work 
was done by deft. & his brother who 
were paid for it by cheque of the board 
loud. by them as chairman & 
secretary of the board. Pitfs. sued on 
bebalf of all other ratepayers of the 
district to recover tbe amount go paid 
deft. on the ground that its payment 
was 8 Violatiou of sect. 239, School 
Act, KR. 5S. 3., 1930, as amended by sect, 
21, c. 52, 1931, & also of sect. 13C of 
said Act :—Held: neither sect. could 
be relied upon in support of the action. 
—MCNABB & JARNAGIN v. FINDLAY, 
(19323 3 W. W. R. 255.—OAN. 


sp. Joint board of grammar & common 


4) 





been specified as W., not because of his 
actual residence there, which was admittedly 
only temporary, but because the presumed 
residence in the place where the offence was 
committed provided for by the above sect. 
had not been successfully displaced.— LONDON 
CoUNTY COUNCIL v. 
COUNCIL (1927), 187 L. 'T. 526; 91 J. P. 122; 
43 T. L. R. 563; 25 L. G. R. 384; 28 Cox, 
C. C. 416, D.C. 


WILTSHIRE COUNTY 


138. Add. Citations :—[1924] 1 K. B. 248; 93 
L. J. K. B. 65; 1380 L. T. 414; 27 Cox, ©. C. 





school truatees—Claim against district 
munictpality—-Joint board tllegal.}—Re 
TRENTON Scnoon TRUSTEICS & TRENTON 
VILLAGR Corpn. (1867), 26 U. C. R. 
353.—-CAN. 

sq. Remittance to bank of county 
treasurer for grammur school trustees— 
Failure of bank-- Liability of count 
treasurer.J-——CALEDONIA GRAMMAR & 
COMMON SCHOO! 'TRUSTERS 0. FARRELL 
(1868), 27 0. OG. R. 321.—CAN. 

sr. Collection of school rates by de facto 
trustees-— Validity. }—School trustees are 
de facto ofticora, fess they have 
failed to make declaration of office, 
if they have actnully acted, & an 
assessment for achoo!] rates & exccution 
by them is valid as pgainst the tax- 
payer.--GUNTER v. PINCH WILLIAM 
SCHOOL Districr No. 3) TRUSTEE, 
([19$4]) 5 D. L. NR. 439; 8M. P.O. 113. 
—OAN 


at. School rutes on lande of Pro- 
testant husband d> Roman Catholic wife 
—Not applicable to separate school.) 
—School rates on flands held by a 
Protestant buebund & a Roman 
Catholic wife jointly, are applicable to 
public school purposes only & are not 
applicable as to any part to separate 
school purposes.—HOLMKS v. STIVER, 
[1034) 4 D. ls. R. 358; sub nom. Ke 
Ben & Srivin, (1934) O. lt. 645.— 





sx. Assessment of corporations to 
school ratea-—-Raman Catholic share- 
holders.}—Consideration of questions 
arising from assessment of corpns. to 
schuol rates where some sharcholders 
inay be Roman Catholics.—-DILLON v. 
CATELLI FOOD PRODUCTs, [1937] 1 
ID. L. Kk. 3533 sub nom. lte DILLON, 
[1937] O. KR. 114.—CAN. 

sz. Fuilure to raise = rales-—Man- 


| damus. |—-If & county fails to perform 


its statutory duty in raising school 
rates, the proper remedy is by man- 
damus.—PoORT PERRY BOARD OF 
EDUCATION v. ONTARIO COUNTY, (1936) 
4 DL. #H. 394; O. HR, 540.--CAN. 

ad. Liability for school  rates— 
Although ccempt from municipal taxra- 
tion.J—-The exermptiou, by bye-laws 
of the City of Brandon, of the property 
in question herein fromm ‘** municipal 
tuxation ” :--Held: not to render it 
exempt from taxation for school pur- 
poses under sect. 240 of Public Schools 
Act, 1930.—IJte ASSESSMENT APPEAL 
OF L’INSTITUTH DE NOTRE DAME DES 
MISSIONS & HRANDON, [1938] 2 
W. W. Rh. 557.--CAN. 

af. iffect of repeal of statute, j—Re 
UNION STOCK ARDS OF ‘TORONTO, 
LTD., {1938} Z DD. L. Rk. 361.—-CAN. 


PART XIL. SECT. 1. 


b j. aaa mean ———-.}—Re R. 0. ST. PETERA 
ee 47 Can. Crim. Cas. 204; 59 
e Ss. k. 198,—CAN. 
ol* 


Oases 176—182a. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


Part XIIl_—Powers and Duties of Poor Law Authorities. 


See, now, Poor Law Act, 1930 (c. 17), ss. 53-58. 


Part XIV.—Universities and Public Schools. 


176. Add. Annotation :—As to (2) Refd. Short v. 
Poole Corpn., (1925), 42 T. L. R. 107. 


178. Add. Annotation :—Expld. Girls’ Public Day 
rae Trust v. Ereaut (1930), 99 L. J. K. B. 
643. 


180. Add. Annotation :—Consd. Girls’ Public Day 
a Trust v. Ereaut (1930), 99 L. J. K. B. 
3, 


182. Add. Annotation :—Apld. Girls’ Public Day 
eae Trust v. Ereaut (1930), 99 L. J. K. B. 





——.]—The Girls’ Public Day School 
Trust was incorporated as a co., but its memo- 
randum & articles were framed with the object 
of establishing schools that would give a good 

' education at the lowest possible cost. The 
Trust School was open tc the general public, 
a large proportion of its pupils were scholars 
trom the public elementary schools, & a 
great proportion of its governing body were 
nominated by the local education authority, 
&, further, the school was largely main- 
tained by public moneys, & in the view of the 
Board of Education the school satisfied the 
regulation which prohibited any Parlia- 
mentary grant to a school conducted for 

rivate profit. In accordance with the 

oard’s wishes it was provided that the co. 
should be converted into an educational 
trust at the end of a period & exceedin 
fifty years from 1905, & that in the even : 
of a winding up before the end of that period 


182a. 


PART XIV. SECT. 1. 


st. ae aaale jplacara ada oan hy f 
“ worthy.’’]—The nive y ena 
in exeruise of the powers conferred by ‘2Cconsistent with 


declaration as prayed, 
‘* worthy,” if so in 


the surplus assets of the co. should be subject 
to an educational trust & should not be 
distributed among the shareholders; that 
during the period above-mentioned the 
dividend paid on share capital should not 
exceed @ sum equal 4 per cent. a year. 
The Comrs. found on the facts the Trust 
School was a public school, & as such entitled 
to the benefit of the exemption from income 
tax :—Held: there was ample evidence on 
which the Comrs. could find that this school 
was a public school, & the possibility of profit 
arising to an individual in the course of 
carrying on a school did not of necessity 
prevent the school having the character of a 
public school. 

The existence of a perpetual foundation is 
not by itself conclusive but only one of the 
factors to be considered. There is no 
distinction between money used for a public 
school raised by debentures at interest, & 
money raised by preference shares with 
limited interest. The judgments in Blake v. 
London Corpn., No. 175, were not intended 
to lay down a rule that no school from the 
conduct of which any person could derive 
pecuniary benefit could in any circumstances 
be a public school.—GIRLs’ PuBLic Day 
ScHooL TRUST v. HREAUT (INSPECTOR OF 
TAXES), [1931] A.C. 12; 99 L. J. K. B. 648 ; 
05J3.P.3; 46 'T. L. R. 638; 74 Sol. Jo. 612 ; 
sub nom. EREAUT vy. GIRLS’ Pusric Day 
ScHoo.t, Trust, Lrp., 143 L. T. 715; 28 
L. G. R. 603; 15 Tax Cas. 529, H. L. 


the word nature of the contract or the circum: 


rpreted, would = stances in which it was made overrode 
make the regulation Invalid, as being the rule; & an appointment to a 
the provisions of phate Ba without limitation of 


ime could not be an appointment for 


sect. 17, & must be construed in its 
New Zealaud University Amendment prinar life, subject only to good behaviour & 


Act, 1914, 8. 18, enabling it to make the 
regulations for the erat Aa out of the 


objects of sect. 17 of that Act, which Senate having 


established ‘Taranaki Scholarships that Tegulations, pitt, was entitled to the 


sense as meaning Wirbige from 
t of view of character, &, the ability to perform his duties, as such 


reted its a contract must be mutual, & could 
be binding neither on the university nor 


relief sought.—SYME v. NEW ZEALAND on the professor.—-CRAIG v. UNIVERSITY 


were to be awardod on the conditions UNIVERSITY, {1931} N. 


set out therein, made a regulation 
containing the words that ‘‘ no scholar- 
Ship shall be awarded to a candidate 


Z L. R. 952. OF TORONTO (GOVERNORS) (1923), 53 


O. L. R. 312.—CAN. 


8s. Injury to student—Liabillly of 


unless he obtains credit in the University.|}—PowLEetr & POWLETT ¥. pany xv, SECT. 8, SUB-SECT. 2.—A. 


examination & is deemed worthy by ALBERTA UNIVERSITY, 
-—CAN. 


the Council.” Pitf. qualified for a W.W.R, 209 
cca within sect. 17 by obtaining 


1934 3 
| 1921. AZ ri sri 4 of scheme— Powers 
under Ed Endoupgnents (Scot- 


in an examination, but the PART XIV. SECT. 2, SUB-SECT. 4. land) Act, tr (c. 59).]-——-Where & 


Senate refused to award him one. On 
a claim by him for a declaration rae a 
was entitled to u scholarship, the fun 
available being sufficient or the 





n i, -]—When pitf. was 
dnnointed to a professorshi in 1916, reasonable & consistent with the Act, 
no definite term was fixed :—Held: 


scheme approved oy the Education 
Department is submitted which is 


it is not the function of the ct. to 


He it was contended for deft. hat the ordinary rule that such a ‘aontrast remodel or alter it.—He CAMPBELL 
he word “ warthy ” in the ation of employment could be terminated st kag ae Peed lah ARGYLL EpDvU- 


meant worthy 


m the scholastic by reasonable notice on either side CAMPBELTOWN 


point of view :—-Held: granting the would apply, unless the particular CORPN. “< 10389 "8. C. "i71. -—~§COT. 


Vol. XIX.—Education. Cases 259a—277a. 


Part XVI.——Grant of Land for Educational Purposes. 











2598. -]/—By deed poll dated Dec. 30, 
1876, & enrolled in the High Ct. of Justice, 
Ch. Div., a piece of land was, by express 
reference to the power conferred by Schools 
Sites Act, 1841 (c. 38), s. 2, & to no other, 
granted to trustees for the purposes of a 
school within that Act. On Mar. 22, 1932, 
the school was closed & the land so granted 
ceased to be used for the purposes of the Act. 
In spite thereof, the trustees, in the purported 
exercise of their powers for that purpose 
under sect. 14 of the Act, proceeded to sell 
the land, & in the course of the negotiations 
for the sale objections were raised against 
their title on the ground that the land had, 


in the circumstances, reverted in pursuance 
of the proviso in sect. 2 of the Act :—Held: 
upon Mar. 22, 1982, the date when the land 
ceased to be used for the purposes of the Act, 
the grant of the land had no operation other- 
wise than by virtue of & subject to the pro- 
visions contained in sect. 2 of the Act, with the 
result that the question raised by the sum- 
mons must be answered in the affirmative 
& a declaration to that effect made accord- 
ingly.—-DENNIS v. MALCoLM, [1934] Ch. 244 ; 
103 L. J. Ch. 140; 50 T. L. R. 170; sub nom. 
Ke CHEAM COMMON SCHOOL, DENNIS v. 
MALCOLM, 150 L. T. 304. 


Part XVIIl.—Schoolmasters and Teachers. 


268a. 








-}—Wronyful expulsion of a pupil 
from a school does not of itself, without more, 
constitute an actionable tort.—Hvunr v. 
Damon (19380), 46 'T. L. R. 579. 


271. Add. Annotation :—As to (2) Consd. Ryan v. 
Fildes, [1938] 3 All E. R. 517. 

278. Add. Annotations :—Consd. R. v. Newport 
(Salop) Justices, He p. Wright, [1029] 2 
ee 416; Ryan v. Fildes, [1938] 3 All Ik, Wh. 

275. Add. Annotation :—Apld. R. v. Newport 
(Salop) Justices, Ha p. Wright (1929), 98 
L. J. K. Be 655. 

.]—At a school for boys there was 

a rule prohibiting smoking by pupils during 

the school term, whether on the school 

precincts or in public. During the term 

a pupil rather less than sixteen years old, 

after having left the school for the day & 

returned home, smoked a cigarette in the 
public street, & next day the schoolmaster 
administered to him five strokes of the cane 
as &@ punishment for breach of the rule. On 


275a. 








PART XVII. SECT. 4, SUB-SECT, 1. 


st. Duty of teacher to obey order of 
school board to suspend pupil.j}—If a 


cipline.—R,  v. 


Corkum, [1937] 1 
D.L. R. 79; 67 Can. C. C. 114.—-CAN. 


the hearing of an information against the 
schoolmaster for an alleged assault on the 
boy the justices found that {ho rule in question 
was reasonable, that the father of the boy 
by sending him to the school authorised the 
schoolmaster to administer reascnable punish- 
ment to the bov for breach of a school rule, 
& that the punishment administered was 
reasonable; & they distnixsed the informa- 
tion. An order nisi having been obtained 
calling upon the justices to show csxuse why 
they should not state a case on a question 
of law :—Held: the decision of the justices 
was right, that no question of law arose on 
which they could state a caso, & that the order 
nist should be discharged.—t. ve. Newreort 
(SALOP) JUSTICHS, Hae pp. Wriant, [1929] 2 
K. B. 416; 08 L. J. K. B. 5553 141 L. T. 
563; 03 J. P. 179; 45 'T. I R. 477; 78 
Bol. Jo. 384; 27 L. G. R. 518; 28 Cox, C.C. 
658, D. C. 


277a. -—— Excessive punishment—Liablility of 


managers.|—It{yAN  v. 
ante. 


Kinpes, No. 40a, 


PART XVII, SECT. 5. 
qi. -——~ Night school teacher-— 
Liability of echvol board.) -A night 


teacher knows of no reason why & 
pupil be suspended or expelled & has 
received no complaint against the 
pupil, he is justified in refusing to obey 
ain order of the school board to suspend 
kuch pupil—L&CLERO v. PERIGORD 
5'HOOL District No. 850, BoaRp OF 
!RcsTERB, [1925] 3 D. L. R. 578; 
(1925) 2 W. W. R. 312: 19 Sask. L. R. 
135.—CAN. 

., 8Ve Duty of master—Pu 
wilful opposition to a rity.’ }— 
pupil who remains away from school 
hevause he finds certain school work 
uninteresting, or because he does not 
like the teacher’s manner of teaching, 
is guilty of “wilful opposition to 
authority ” within School Act, R.S. A., 
1922 (c. 51), 8. 202, & it is not only the 
teacher’s right, but his duty, to sus- 
pend him.—FInLayson_ vv. POWELL, 

~tR v. Powr {1926} 2 D. L. R. 
. [1926] 1 W. W. R. 939; 22 Alta. 
171.—CAN 


guilty o 


L. R. 


PART XVII. SECT. 4, SUB-SECT. 2. 


1 i, ——.}—A teacher has a right to 
use reasonable force to enforce dis- 


BW. Cenerul rule.J~. Where a child is 
sent by its parent or guardian to a 
school, they must be beld to have 
given an implied consent to the in- 
fliction of such reasonable punishment. 
as may be necessary for the purpose of 
schoo! discipline. & the purpose with 
which the parental authority ia dele- 
gated to the schoolmaster must to 
some extent include Sony over the 
child when it fs outside the school 
walla; but when the schoo) is closed 
for any Jength of time for we period of 
regular holidays, the child then returns 
to the charge of ita parent or guardian 
& the authority of the schoolmuster 
ceases. — RR. v. Mauno Ba THAUNG 
(1925), I. L. BR. 3 Ran. 659.-—IND. 


1. Moderate & reasonable, 
A schoolteacher has the right to inflict 
corporal punishment on a pupil for 
violating the vules of the school, pro- 
vided the punishment is not excessive 
the instrument with which it Is infile 
is a proper one for the purpose & there 
is no malice or ill will on the part of the 
teacher.—R. ov. METCALFE (Sask.), 
{1927] 3 Ww. W. R. 194.—CAN. 
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achoul tuacher may recove: oi bis con- 
tract with a school board, although 
It is not in the prescribed form or 
in writing.—LECLERG v0. PERIGORD 
SCHOOL DistRicT No. 850, BOARD OF 
TRUSTEES, a 3 oD. “Le. It. 578; 
(1925) 2 W. W. R. 312; 19 Sask. L. LR. 
435.—-CAN. 

q ii. —---— Cumputation of hing 
period—-Teacher prevented from he 
ing.J—Where a school board wrong- 
fully revents a teacher from teaching, 
the time during which ho fa thereby 
unable to teach will be counted in his 
favour in determining whether he has 
been teachJng continuously for the four 
months or more required to entitle 
him to the benefits of School Act, 
R. 8. 8., 1920 (co. 110), 8. 195 (1). 
Holidays under sect. 177 of the Act 
should not be counted as actual 
teaching days under sect. 195 (1).— 
LECLERC v. PERIGORD SCHOOL DI8- 
rricr No. 850, BOARD OF TRUSTEES, 
11925]3 D. L. R. 78; [1925] 2W. W. 
R. 312 19 Sask. L. R. 435.—CAN. 

q hii, —— —— School arbitraril 
ore eee eS a school is cluse 


24. 


Vol. XX. Cases 24—128a. 


ELECTIONS. 


Part Il.—Male 


SEcT. 1.—PARLIAMENTARY 
(Vol. XX., p. 8). 
See, now, Representation of the People 
(Equal Franchise) Act, 1928 (c. 12), s. 1. 


Add. Annotation :—Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L, R. 4, 


SUB-SECT. 2.—RESIDENCE QUALIFICATION 


(Vol. XX., p. 11). 


Franchise. 


purpose of his business within the meaning 
of the same subsection, & he thereby had 
the requisite business premises qualification 
within Representation of the People (Equal 
Franchise) Act, 1928 (c. 12), 8s. 1 (1) (2), 
which entitled him to be on the register 
of voters.—FrRosT v. CASLON, Frost vw. 
WILEINS, [1929] 2 K. B. 138; 08 L. J. Kk. B. 
623; 141 L. T. 281; 45 T. L. R. 417; 083 
A me 192; 73 Sol. Jo. 3833; 27 L. G. R. 480, 


See, now, Representation of the People 
(Equal Franchise) Act, 1928 (c. 12), s. 1. 


SUB-SECT. 3.— BUSINESS PREMISES QUALIFICA- 


Annotation :—~Generally Refd. Union Cold Storago Co. 
Adamson (1931), 16 Tax Cas. 293, 


SUB-SECT. 4.—-UNIVERSITY QUALIFICATION 


TION 


(Vol. X7.., p. 16). 
See, now, Repre:entation of the People 
(Equal Franchise) Act, 1928 (c. 12), 8. 1. 


92. Add. Citation :—-13 L. T. 762. 


96a. 


Exclusive occupation of room by director 
—At yearly rent.|—By an agreement in 
writing a limited co. gave one of its directors 
the exclusive possession of a room in its 
premises ata yearly rent of £20. The director 
occupied the room solely for the purpose of 
carrying out his duties as director --«4/: 
(1) the room constituted ‘' premises ”’ 

Representation of the People 
Franchise) Act, 1928 (c. 12), s. 1 





Wibhin 


(3), 


(Bute | 


123a. 


(Vol. XX., p. 18). 
Sce, now, Representation of the People 
(Nqual Franchise) Act, 1928 (c. 12), 8. 1. 


Sect. 2.—LOCAL GOVERNMENT FRANCHISE 


(Vol. XX., p. JX). 


See, now, Representation of the People 
(Equal Franchise) Act, 1928 (e 12), 8. 2. 


——.]—Applt., an assistant to a 
wine merchant at weekly wages, resided on 
his employer’s premises, occupy'ng a room 
at a rent of 5s. a week, & having the sole use 
of it for the qualifying period :— Held: he 
was duly qualified as a lodger voter.— 
BENNET? v. Evans (1892), 68 L. T. 705; 9 
T. L. RR. 67. 








(2) it was occupied by the director for the ! 


PART I, 
al, Voters in township added to 
city.J—R. v. WILSON (1888), 12 P. XR. 
5416.—CAN, 

a ii. —— Persons omitled from 
verified copy of collectar’s roll—Persons 
omutted from collector’s roll.J—R. v. 
Gane DENRON (1851), 1G. L. Ch. 270.— 





PART II. SECT. 1, SUB-SECT. 2.— 
A. (qd) ii. 





84 v. .]J—A person, who 
resided ordinarily In Glasgow & was 
on the electoral roll there, was tenant. 
at @ rent of £4 per annum of a plot of 
fround in the County of Stirling, on 
Which he bad erected a wooden hut 
Which he used as a summer residence. 

0 qualify for the clectoral franchise 
t was necessary for him, under the 
Representation of the People Acts, to 
have “resided” in the hut for three 
months prior to & including June 15, 
1935. In 1935 he had occupied the hut 
from Friday webt to Monday morning 
every week-end in April, May & June. 
It also appeared that he had occupied it 
for the whole months of July 
August, & for woek-ends in September : 
—Held: his use of the hut during the 
oo itying Period was merely incidental 
to his residence in Glasgow, & did not 
Satisfy the statutory residential re- 

uirements for franchise purposes.— 
scone v WALLIS, [1936] S. C. 561.— 


PART II. peo 1, sates 1.— 
e n e 
sx. Local agent of corporation—No 











office maintained — Not permanently em- 
ployed —- Whether ** chief resident 
officer.”"|—A local agent for a corpn., 
fo a town where It does not maintain 
an office of its own & who {s not 
permanently employed thereby or 
in receipt of a salary therefrom is not 
a ‘* chief resident officer ’’ of the corpn. 
who under Town Act, 1927 (Sask.), 
c. 24, 5. 284. is entitled to vote on its 
behalf where @ vote is taken on a bye- 
law.—Kt. vw. Honz, (1928) 3 W. W. lh, 
80; 50 Can. Crim. Cas, 298.—CAN. 


PART II. SECT. 2, SUB-SECT. 2.—-A. 


sy. No right to  vote--Aunicipal 
District Act, 1926.)-—lUnder Municipal 
District Act, 1926 (c. 41), neither 
tenants nor their wives arc eligible as 
voters at an election for councillors ; 
except in the case where a tenant votes 
for a non-resident landlord as provided 
by sect. 195 (3). A tenant fs not 
‘purchaser ’? within tue meaning of 
said Act.—N. v, CAWTHORNE, [1930] 
3W.W.R. 2733 (1931,1 D. U. R. 317; 
25 Alta. L. R. 19: affg.,, [1936] 1 
Ww. W. R. 991: 4D. L. H. 154.—CAN. 


sz. Village Act, 1927.}—(1) 
Under Village Act, 1927 (c. 54), tenants 
as such are not qualified to vote at an 
election of councillors held prior to the 
completion of the Orst voters’ list. At 
such an election unless a voter votes 
for the number of candidates to be 
elected his ballot should not be counted. 

(2) The words “‘ Hable to a business 
tax therein ’” in sect. 171 of said Act 
mean ‘subject to be assessed ’’ or 





——— 


ee ee Re NR i Re ne RELL ST pe ee Re RR A te cd Arey terwrmme ee owe = al 


‘assessable’ for tho business tax 
within the munlelpal district, provided 
they are persons 80 asscxsed OF asseRs- 
able with respect to a business carried 
on in that part of the district which is 
within the area of the village.---H. wv. 
aon (19se! 3 W. OW. hk. 327.— 


PART II. SECT. 2, SUB-SECT. 2.—B. 


sb. Ownership— Proof of-~— liegistra- 
tion.}—-In order to qualify as a voter 
at municipal elections under Municipal 
Ilections Act, 8. 6, O8 cuacted by 
Municipal Elections Act “Amendment 
Act, 1902, 6. 2, with resjrrt to real 
estate, it is necessary that appct. 
should be the registered owi.er of such 
real estute under Land egisiry Act, 
i906, c. 23, 8. 74.—Jte KAKLO MUNI- 
CIPAL VOTERS’ LIAT (1907), 12 F.C. R. 
362.—CAN. 


sc. —-— Of corporation ae trustee.j|— 
Semble > a corpn. acting 98 a trustee, 
exor. or swdministrator of an estate 
has not fhe right under Town Act, 
1927 (Sask.), c. 24, to have ita name 
laced on the voters’ list with respect 
the property of an estate which it 
representsa.—K. wv. Houz, (1928) 3 
W. W. R. 80; 50 Can. Crim. Cas. 
298.—-CAN. 


PART II. SECT. 2, SUB-SECT. 3.—-B. 


Gaoler—Living in county z 
rent free-——Not a householder hin 
14 &15 Vict. c. 109, Sched. A., No. 12.] 
—e CHARLES v. Lrwi8 & MCMAHON 
(1851), 2 OC. lu. Ch. 171.-—CAN. 


Cases 146a—361a. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


Part Ill—Female Franchise. 


See, now, Representation of the People (Equal Franchise) Act, 1928 (c. 12). 


Part IV.—Naval or Military Voters. 


See, now, Representation of the People (Equal Franchise) Act, 1928 (c. 12), s. 2. 


Part V.—Registration. 


146a. —-— Sufficiency of—Christian name in full 
not necessary.|—R. v. HARTLEPOOL CORPN. 
(1851),2 L. M. & P. 666; 21 L. J.Q. B. 71; 
15 J. P. 835; 15 Jur. 1158; sub nom. R. 
v. HARTLEPOOL CORPN., Ez p. DOBING, 18 


L. T. O.S. —s 
Arc alions iAP ld. wv. Avery oe , 18 Q. B. 576. 
efd. ee (1861) 30 L. . B. 180; R. v. 
Bene tiaéo) 388 L. J. Q. B. 205. 


245. Add. Annotation :—Refd. Stepney Borough. 


Council v. Walker (John) & Sons, Ltd., [1934] 
A. O. 865. 

268a. Who may appeai—Claimant for vote.]—An 
appeal to the county ct. judge under Repre- 
sentation of the People .ict, 1918 (c. 64), 
6, 14, was brought by an election agent in 


his own name instead of in the name of the 
claimant, & the agent was cited throughout 
the proceedings as the applt.:—Held: the 
county ct. judge had no jurisdiction to deal 
with the matter & an order made by him 
thereon must be set aside.—HAMPSHIRE 
PARLIAMENTARY COUNTY REGISTRATION OF- 
FICER v. AINSLIE (1933), 148 L. T. 496; 
97 J. P. 121; 49 T. L. R. 233; 31 L. GR. 
165, O. A. 


268b. Order for alteration of register—Whether 


necessary. |— No order for altering the register, 
pursuant to the decision of the ct. need be 
drawn up.—WHITMORE v. BEDFORD (1843), 
5 Man. & G.9; 134 E. R. 460. 


Part VI.—Parliamentary Election. 


306a. -}—(1) The words ‘‘ conduct & man- 
agement of the election ’’ contemplate an 
election which is reasonably imminent, but 
many circumstances may be included in the 
‘commencement of the election,’ eg. a 
vote adverse to the ministry. The uncer- 
tainty of the date does not affect this point. 
(2) In order to invalidate an election 
because an agent has performed duties 
additional to those for which he was expressly 
engaged, it would be necessary, at least, 
that we should have a case very clearly 
proved ... so far as I can see, there is 
no restriction on the right of a paid agent or 
officer to render services to the candidate 








such as he may think fitting, except that he 
cannot be employed in the payment of 
election expenses unless he is the sub-agent 
(LoRD M‘LAREN).—ELGIN & NAIRN CASE 
(1895), 5 OM. & H. 1 


829a. —-— Candidate’s wife.J—A candidate’s wife, 


if she interfere in the election, is tpso facto his 
agent.—HastTinas Case (1869), Leigh & 
Le Marchant, 4th ed., 1885, p. 81. 


Extent of duties.J—ELGIN & NAIRN 
Case, No. 306a, ante. 





861a. Act involving persuasion of voters.] — The 


expression ‘‘to get votes’’ must be taken 
with some limitation, because in one sense 








PART V. SECT. A aaa 3.— 


ag. No claim aye final revision.]—A 
voter whose name is not registered after 
final revision of the lists has no redress. 
-—FERGUSON v. MAODONALD, [1936] 3 
D. L. R. 580 > 11 M. P. R. 49.—CAN. 


PART V. SECT. 8, SUB-SECT. 5. 

249 vie Yor “* 1D. L. BR. 84” read 
“1 D. L. R. 265,” & for 22 Man. 
L. R. 507 ” read “22 Man. L. R. 16." 

249 = xiii. ——~.|—MARION 1%. 
ata ay eet 2 W. Ww. R. 507; 3 


CAN 

et i, Non-compliance with oe: 
qualifications—Zlection 

EE peer Act, 1920, s. 6 (1), it — 

Votes cast by persons whose names 

were on the lists, but who had not been 

residents of the electoral district for 





85; 45 Man. L. R. 300.—- ” 





three months next preceding the day 
ld: illegal.—MEROER 


of polling :—He 


v. HomuTsH (1924), 55 0. L. R. 245.— 
CAN. 


f ii. Register wr rea 
—Right of court to investigate. ck here 
is in every ct. having jurisdiction in 
such matters an faherent power to hold 
a scrutiny for the purpose of investi- 
gating the legality of the votes cast at 
an election. 





On a motion under Controverted 
Moossibe Elections Act, R. 8. 8. 1920, 

91, 8. 19, to set aside an election, 
the ot. is not Hmited to ascertaining 
whether any violation of the Act has 
taken place in the actual conduct of an 
election, &, therefore, if there has been 
an extraneous illegality which is 
shown to have a b on the 
result of the election, that is a fit subject 
for inquiry. The provisions of age 
Act, R. S. S. 1920, a. 88, do not preven 
such an inquiry pene made. 
JOANSIOK, [1038] 3 3 D. L. R. 918: 
1928] 2 15.— CAN. 


af. Only when so declared by statute. }— 


A voters’ list ia final & conclusive only 

if made so by statute either expreasly 

or by implication.—R. o. JOHANSICK. 

(1928] 2 DL. <a 9183; (1928) 2 
W. W. R. 315.—CAN 


PART VI. SECT. 5. 


$23 1. Who te a candtdate.|—Where 
pitf. was selected as a candidate, & 
statements were published concerning 
him, & a writ in an action for libel was 
issued before the fesue of the writ for 
the olection, but after the vacancy 
occurred :—Held : tf. was a 
candidate for a Parliamentary oon- 
stituency bene the Hbel was published. 
aon STANLEY, [1926] I. 


of-— 
Successful shal candlacke exited eg ne 
notwithstand Mle take e- 
ecribed oth ’ aoa - 
MOND Roone (1), (1927) I. R. 152.— 


$90a. 
442a. 


478a. 


482a. 





all work whatsoever which is done for a 
candidate at an election is done to get votes, 
& I think in this connection the words mean 
something in the nature of canvassing, 
soliciting & persuading individual voters, 
though, of course, not necessarily one by one 
separately, to vote for a candidate (TAL- 
BOT, J.).—PLYMOUTH ELECTION CASE (1929), 
7 O'M. & H. 101. 


390. Add. Annotation :—As to (3) Consd. Plymouth 


Borough Case (1929), 7 O’M. & H. 101. 
«-}--NorTH NORFOLK Case, No. 626a, 





post. 








-]—~There is, first of all, the 
strictest of all principles, that which is 
applicable to a criminal charge, & there a 
man is responsible for nothing at all except 
his own individual guilt. There is then the 
principle that is applicable to actions of a 
civil kind raised against a party on the 
ground of a wrong done, & in which it is 
proved that the wrong was done by the 
defender’s agent—-i.e., a person employed 
by the defender while he was doing the thing 
which he was employed to do; but then 
there comes in thc principle that he was 
employed to do the particular work, & that 
he was not employed to do the wrong. Then 
there is the third class of cases, with which 
we are at present engaged, where in these 
election petitions, it being proved that a 
candidate is having his election carried on by 
a committee or by certain canvasscrs, those 
canvassers do something which, if the candi- 
date is responsible for it, will invalidate the 


election; & it is held that he is responsitie | 


624a. ——- ——.]—- PLYMOUTH 
( 


626a. Meaning of 


Vol. XX.—Elections. Cases 361a—774a 


election a sovereign was given by the resp. 
to a clergyman to be passed on to a dis- 
tressed voter :—Held: the gift under such 
circumstances was a matter of degree; if it 
were a habit on the part of a candidate to 
make gifts of a like kind, e.g. upon the event 
of a birth or death in the family of a voter, it 
would be hard to come to any other con- 
clusion than that it was done for the purpose 
of obtaining votes, but it is a difterent 
question where the gift is single & isolated.— 
ee CASE (1869), 1 O'M. & H. 1; 19 
. T. 613. 


] ELECTION CASE 

1029), 7 OM. & H. 101. 
‘* corruptly.’’}] — (1) ‘‘ Cor- 
ruptly ’? ... means, with the object & 
intention of doing that thing which the 
statute intended to forbid (BLACKBURN, J.). 

(2) he agency at the election which was 
solely from the canvassing before the election 
expires with the electiou (BLACKBURN, J.). 

(3) When a man... says “I will look 
alter a particular set of voters, my own 
tenants,’’ & he does, in fact, canvass them 
& nobody else does, I think he is an agent 
for the purpose of canvassing his tenants 
(BLACKBURN, J.).—NorrH NORFOLK CASE 
(1869), 1 O'M. & HH. 286. 


626b. Benefit of corrupt agreement adopted by 


new candidate.}—Where a corrupt agreement 
to return A. is alleged, but in tie event B. 
becomes a candidate in the place of A., 
evidence of such agreement can be given 
before the candidature of 1. cotumenced,--- 
DOVER CASE (1860), Wolf. & LB. Lat. 


for it in the sense of making the validity cf i 687, Add. Annotation :--Refd. Plymouth Eleetion 


the election depend on it (LORD BARCAPLE).--~ | 


GREENOCK CASE (1869), 1 O’M. & H. 247. 
~—NorTH NORFOLK CASE, No. 








626a, post. 








-]—(1) lf it could be proved that 
those things [intimidation & violence] had 
been in any way done or sanctioned by the 
sitting member or his election agent, we 
should have had no difficulty whatever in 
declaring the election void (I1mLp, J.). 


(2) We do not feel justified in unseating | 


resp.; we think there was such a reasonable 
case for inquiry that we do not think resp. 
ought to have his costs in reference to that 
matter (FIELD, J.).—THORNBURY CASE (1886), 
40’'M. & H. 65; on appeal, 16 Q. B. D. 739. 


595a. Gift on one occasion.}—Shortly before the 





eens: 


TVin. 


2 


Case (1929), 7 O'M. & HI. 10). 

Impersonation procured by agent-—-Voter 
innocent.|—Agents may be guilty of aiding 
& abetting personation by corruptly inducing 
a person to vote, although the voter himseclt 
is not guilty of personaticn since he did not 
know he was entitled to vote.--HEXHAM 
Cash (1892), Day, 68. 





F. Incurring of Expenses by Person Other than 


Election Agent (Vol. XX., p. 98). 
Add the following case :~— 


774a. What amounts to.|—-During an clection at 


which there were three candidates, Con- 
servative, Liberal & Wabour respectively, 
applt., who was a Conservative iu politics 
but disapproved of the existing Conservative 





PART VI. SECT. 9, SUB-SECT. 1.— { resp., through his official agent, for 
PART VI. SECT. 7. B. (a). ‘he aotelons of a band & an ontertainor 
480 {. Refusal of nomination by 681 iv. ——- ——~ —— Speech at | 4t a picnic, a gathering of members 


returning officer—Jurisdiction of court 
—To compel returning officer to accept 
nomination & grant poll.}—Re ADDING- 
TON ELECTION, {1927} 1 D. L. R. 188; 
59 O. L. R. 570.—CAN, 


PART VI. saa te 9, CUB SECE: 1.— 
» (a) f. 


sh. Zo candidaie—To induce with- 
drawal of candidature—What amounts 
to.}—Re Sours Bruce PROVINCIAL 
ELECTION, JOHNSTON v. MCCALLUM 
(1927), 61 O. L. R. 392; 33 O. W.N. 
135: varied alert 1D.L. R. 104; 61 
U. L. R. 39 -—CAN. 


sj. —- ——  ——.}—Re Norra 
BRUcE PROVINCIAL ELECTION, FENTON 
vt. MEWBINNEY, [1927] 4 D. L. R. 397; 
61 QO, L. R. 99.—OAN. 


picnic instead of hiring hall. }-—-MERCER 
v. HOMUTH (1924), 55 0. L. HK. 245.— 
CAN. 

r (p. 91) i. -)}--The act of an 
agont in treating an elector to a drink, 
without the knowledge or consent of the 
candidate, & at the emphatio request of 
the elector :—Held: nof to have been 
@ corrupt a ae aa v. HUOK 

No. 2), {1 78} 1 W. W. R. 313; 20 
ask. L. R. 43 .—- CAN, 


PART VI. SECT. 9, SUB-SECT. 1-— 
B. (b). 











695 xix. For * 23 D.L.R. 573 * read 
26D. L. R. 573."" 
695 xxv. Entertainment & 


picnic—At meeting of supporters for 
speech by candidate—Hzxpense of hiring 
hai saved.}—-Paymente were made by 


3 


of the party orgaplsation supporting 
resp.’a candidature, & at which he 
made &« speech :—MHeld: theese pay- 
ments, though they might be considered 
corrupt practices, were not made with 
corrupt Intent, but with a belief in 
their propriety, as resp. by addressing 
the electors at the picnic waa saved the 
expense of hiring halls, which would 
have been a legitimate expense.—- 
MERCER v. HOMUTH (1924), 550. L. R 
245.-——CAN. 
PART VI. SECT. 9, SUB-SECT. 1.—D. 
sg. Arreat-—Whether warrant necea- 
sary.}—A person arrested for persona- 
tion under Election Act, R. 8S. Q., 1925, 
must be taken in flagrante} elicto or 


be taken upon warrant.—R. ov. 
re gi (1936), 66 Can. O. O. 124.— 


Cases 774a—878. 


802. 


Govt. on special grounds, incurred expenses 
on account of issuing posters, circulars & 
publications which were antagonistic to the 
Conservative candidate & advised the con- 
stituents not to vote for him, but did not 
in express terms advise them to vote for the 
other candidates or either of them :—Held : 
applt. had acted in contravention of Repre- 
sentation Act, 1918, s. 34 (1).—R. v. HaltL- 
woop, R. v. HaiLtwoop & ACKROYD, LITD., 
[1928] 2 K. B. 277; 97 L. J. K. B. 394; 138 
L. T. 495; 44 T. L. R. 848; 28 Cox, C. C. 
489; 20 Cr. App. Rep. 177, C. C. A. 


Add the following para. :— 

(4) The person who obtains relief always 
has himself to bear the costs of obtaining it. 
If, therefore, resp. delays until the last 
moment to ask for it, so that the whole case 
has to be fought out, he has only himself 
to thank for not taking an earlier opportunity 
of giving notice of what it is he intends to do, 
& thereby giving petitioners an opportunity 
of reconsidering their position (CAVE, J.). 


817a. Payment for damage by banner.]—(1) Illegal 


payments excused on ground of inadvertence. 
I do not say that if I found a precisely 


similar course taken on any future occasion 


I might not feel constrained to hold other- 
wise, but I cannot but give some weight to the 
consideration that the Act had never before 
come before any judicial tribunal; that it 
is an Act by no means easy to master; & that 
the blot which has been hit upon after full 
investigation is one which was so far from 


. obvious that neither resp.’s counsel nor the 


865a. 


ENGLISH AND Empire Digest SuPPLEMENT. 


counsel for the Director of Public Prosecu- 
tions relied upon it until the ct. pointed out 
its bearing upon the recriminatory charge 
(DENMAN, J.). 

(2) Payment for damage done by rope for 
banner not illegal. 

(3) Until a vote is declared invalid, an 
election ct. is prohibited by rule 41 in the 
Sched., to the Ballot Act from discovering 
how such vote has been given (DENMAN, J.). 
—STEPNEY CASE (1886), 17 Q. B. D. 54; 55 
L. J. Q. B. 3381; 54 L. T. 684; 34 W. Rh. 
547; 2T. L. R. 559; 4 O’'M. & H. 34. 


851. Add. Annotation :—Distd. Everett v. Ryder 


(1926), 135 L. T. 302. 


859. Add. Citation :—sub nom. JONES v. PICKER- 


ING, 29 L. T. 210. 


-}—By the common law the principle 
seems to be firmly established that where a 
candidate is in point of fact disqualified at the 
time of an election, all votes given for him 
with knowledge of the fact upon which such 
qualification is founded must be considered 
as thrown away. This knowledge may be 
established either by distinct notice or by 
notoricty, & it will in all cases be inferred 
that where the voter is aware of the facts he 
is aware of the legal deduction from those 
facts, however intricate & doubtful such 
deduction may be.—CLITHEROE BoROUGH 
(2ND CASE) (1853), 2° Pow. Rt. & D. 276. 





878. Before this case add :— 


oe Voters.]—See Blind Voters Act, 1933 
(c. 27). 


en a A ST 


PART VI. SECT. 9, SUB-SECT. 3. 


bi. Band & entertainment at picnic.) 
—MEROER vo. HomutTun (1924), 55 
O. L. iH, 245.—CAN. 


n i. Presuinption that duties pro- 
erly carried out.}—Re PROVINCIAL 

LECTIONS ACT, SMITH ©. CATHER- 
woop, [1925] 3 D. L. R. 7703 (1925 
3 °W. W. R. 54.—CAN. 

nii. —-—— Breach of dulies—Tffect of.) 
——Breaches by a presiding officer of the 
rules of procedure prescribed for the 
performance of his duties do not 
necosaarily render an election vold.— 
Re PROVINCIAL ELECTIONS ACT, SMITH 
v®. CATHERWOOD, [1925] 3 D. L. FR. 
770; [1925] 3 W. W. R. 54.—CAN. 


PART VI. SECT. 11, SUB-SECT. 2. 


881 1. Name wrongly inserted on 
regtster— Voter under age— Voter exercis- 
tng right innocently.J—A.-G. 0. CUN- 
NINGHAM, (1929) JI. R. 187.—IR. 

sl. Ballot paper borrowed by candidate 
-——Corrupt practice.j—At the roquest 
‘of a candidate at a municipal election 
&® doputy returning officer gave him 
an uninitialled blank ballot which he 
said he wanted as a sample. There 
was no ovidence of the use actually 
mado of the ballot. Apparently it was 
returned to the deputy at the close of 
the poll in the same condition as it 
was in when received by the candidate. 
Said candidate was declarod elected, & 
the defeated candidate moved to set 
aside the election :—Held: both the 
deputy returning officer & the candi- 
dato were guilty of a corrupt practice.— 
GARNETT v, LANG@ForD & OSWALD, 
L1937)1 W. W. R. 497; 435 Man. L. R. 
25.---CAN. 


PART VI. SECT. 11, SUB-SECT. 3.—A. 


d (p. 109) i. Counterfoil not wholly 
detached.)}—~ Ballots, from which the 
counterfoil has not been detached by 





the officer taking the ballot, should 


be counted on an election under Pro- 
vincial Klections Act, 1920. Ballots to 
which only a small portion of the 
counterfoi] remained attached, such 
ortion furvishing no means of identi- 
ying the voter, should be counted.— 
Re DEWDNEY ELECTION APPRAL, SMITH 
v. CATHERWOOD, [1924] 3 W. W. lh. 
047.—CAN. 

fi. On counterfoil.jJ— 
Where the deputy returning officer 
did not initial the ballots in the manner 
rescribed by the statute, but initialled 
he counterfoils, which he afterwards 
destroyed :—ZJleld: this irregularity 
did not affect the election.—MERCER v. 
can (1924), 55 O. L. KR. 245.— 








a (p.110)i. —— Signed voting paper.) 
—MAPLE VALLEY CaSE (Ont.), [1926] 
1 D. L. R. 808.—CAN. 

o(p. 110) i. .}—At a genera) 
provincial election a plebiscite was also 
taken. Of twenty election ballots of 
absentee voters oaly nine were enclosed 
in ahs ape bearing the affidavit 
required of such voters with respect to 
the election, while the other eleven 
were found in plebiscite envelopes 
bearing plebiscite affidavits. he 
affidavits required of such eleven 
absentee voters in the election were not 
sent to the returning officer nor 
accounted for in any way, & there 
was no evidence to show froin which 
envelopes the votes for the respective 
candidates had been taken :—Zleld-: 
in the absence of any evidence of fraud 
or collusion, the above facts were not 
grounds for chao i the election 
voild.—Re PROVINCIAL ELECTIONS ACT, 
SMITH ©. CATHERWOOD, [1925] 3 
Dane R. 770: (1925] 3 W. W. R. 54.— 








© (p. 110) fi. 
pliunce by presiding officer.) 
voters’ ballots, which have been en- 
closed in envelopes on which the 
presiding officer has failed to affix, as 


4. 








Non-com- 
—Absent 


requlied by Provincial Elections Act, 
8. 106 (3), his official mark across the 
line where the envelope is closed, 
should be counted.—he DEWDNEY 
YHLECTION APPERAL, SMITH ». CATHER- 
woon, [1924] 3 W. W. R. 947.—CAN. 


PART VI. SECT. 11, SUB-SECT. 3.—B. 


890 v. Alberta Election Act, 
1924 (c. 34), 8. 82.)}-—The above sect. 
is mandatory & must be substantially 
complied with, & the use of the words, 
one, two, three, etc., instead of the 
figures, 1, 2, 3, etc., rendera a ballot 
vold; but if it is cloar that a figure 
can reasonably be said to have been 
honestly intended for the oe 1, it 
is sufficient, even though it is not 
precisely the same form of the figure 





as that rinted in the Act.—/le 
ALBERTA ELECTION <AcT, Re Bow 
VALLEY ELECTION (Alta.), [1926] 4 


D. L. R. 117; (1926) 3 W. W. R. 1.— 
CAN. 


sk. Preferential cone ee of 
murking ballot papers.)—Six candidates 
nominated for election for the State of 
Victoria to the Senate of the Federal 
Parliament. Three of the candidates 
had to be elected; but one of them 
died before the polling day, & his 
name was as far as possible withdrawn 
from the ballot-papers. *A number of 
ballot papers were rejected as informal 
where the electors had marked their 
ballot papers with the numbers 1, 2, 3, 
4, 6, opposite the names of the candi- 
dates standing for election at the date 
of the poll :—Held: by the terms of 
Commonwealth Electoral Act, 1918- 
1928, it was imperative that voters 
should indicate their preferences by 
numbers in numerical succession, & 
that the ballot-papers marked as above 
stated were rightly rejected as informal. 
—BLAKEY wv. ELLIOTT, FINDLEY v. 
ELLioTr (1929), 41 C. L. R. 502 ; 2 
Are J. 406; [1929] Argus L. R. 86.— 


892. Add. Annotation :—As to (1) Apld. Re Barnes 
Corpn., Ex p. Hutter (1932), 97 J. P. 76. 


Part VII.—Municipal 


1012. Add. Annotation :—Distd. Baldwin v. Ellis, 


[1929] 1 K. B. 273. 


1021. Add. Annotation :—Apld. Baldwin v. Ellis, 


[1929] 1 K. B. 273. 


Vol. XX.—Elections. Cases 892—1025a. 


1025a. 








967. Add. Annotation :—Refd. Plymouth Election 
Case (1929), 7 O'’M. & H. 101. 


and Other Elections. 


—— Description as commonly 


understood.|—A nomination paper at an 


election of town councillors was subscribed 


with the full & correct name of ‘* Charles 





PART VI. SECT. 12, 


915 x. Unqualified persan§ 
allowed to vote—Iliegal votes exceeding 
majority.J—Resp. was returned = as 
elected by a majority of only 15 votes. 
The evidence showed that 21 votes 
were cast by persons who had no right 
to vote :—Held: the election should 
be declared void, although it could not 
be shown in whose favour the illegal] 
votes were*cast.—-MERCER v. HOMUTH 
(1924), 55 O. L. R, 245.—CAN. 


915 xi. Ballot papers issued d- 
accepted in excess of voters on register. }— 
Where in a polling sub-disision 137 
ballots were found in the be x & only 
134 names appeared in the poll-book : 
—Hleld: an irregularity, which did 
not affect tho result of the election.— 
MERCER t. HoMUTH (1924), 55 O. L. KR. 
245.—CAN. 


PART VI. SECT. 13. 
m. For ‘ Power of Supreme 
Court to compel”? substitute “ Recoun 
—Power of Supreme Court to compel.’’ 


m i. Under Manitoba Election 
lct—Not applicable to election under 
vroportional representation system.)]— 
Re MANITOBA ELRCTION ACT, Je 
WINNIPEG ELECTORAL District, [1927] 
a aae W. KR. 92; 37 Man. L. RK. 87.— 


PART VI. SECT. 15, SUB-SECT. 2.—B: 
964 i. Error in return— Liability of 
candidate to penallties—Not for accidental 
omission of one small item.}—McCINNES 
v. BIRD, [1926} N. LZ. L. iG 638,.—N.Z. 


PART VII. SECT. 1. 


sl. Place of election—Outside ward-— 
Election void.J—Kh. v. PRESTON (1851), 
2C. L. Ch. 178.—CAN. 

sm. When election comnleted— Effect 
of declaration of returning officer.|\— 
The election of candidates takes place, 
not as a result of the declaration of the 
returning officer, but by virtue of the 
methods prescribed by Village Act, 
1927; the declaration is merely a 
formal indication that the persons 
named have been elected under that 
Act. —R. v. LOUNT, [1928] 3 D. L. R. 
61; [1928] 2 W. W. R. 15.—CAN. 


sx. Edmonton Charter—Construction 
of.J—R. ex rel. SHEPPARD v. COLLISSON 
(Alta.), [1929] 1 D. L. R. 555.—CAN. 


sy. Disclaimer.J—The term ‘“ corn- 
lained of ” in sect. 37 of Controverted 
Tunicipal Elections Act providing for 
a disclaimer by the person elected 
before his election is complained of 
refers to the launching of the legal pro- 
ceedings under sect. 19 of said Act. 

(2) Although a candidate dtwy 
nominated was ineligible for nomina- 
tion, yet, if he receives the highest 
number of votes as the result of a poll, 
he shall be declared elected & treated 
a8 & person elected until such time as 
the ct. in the manner provided by the 
Act otherwise determines, unless he 
disclaims meanwhile in accordance 
with Controverted Municipal Elections 
Act, or unless he has exercised his right 
to re under sect. 51 of Rural 
Municipality Act or his seat has been 
forfeited under sects. 52 or 81 thereof. 














(3) Where a vacancy has been 
created by disclaimer under said 
Controverted Municipal Dlections Act 
a new election must be held. 

(4) It is only when the person 
elected hus not disclaimed, in the 
manner provided by the Act, & the 
seat has been declared vacant by the 
ct., that the ct. has diseretion to fill 
such a vucancy by declaring the 
minority candidate elected. TFven in 
such cases, with few exeeptions, tho 
cts. have refused to fill the vacancy in 
this way, & have considered it to be 
in the public interest to order a new 
election. This is more particularly 
true where the electors were not aware 
of any objection to tho nomination of 
the candidate on the ground of qualifi- 
cations, until after the time for ro- 
ceiving nominations had expired.—Rh. 
(GALLOWAY) vw. KCKEL, [1931] 1 
W.W. RR. 242; 2D. iL. RR. 589.—CAN. 


se. right of voter to entry on assesa- 
ment roll.j---Once a person’s name is 
entered on the Voters’ List. he must. be 
entered on the Assessment Roll of the 
corpo. a8 & Vvoter.—-Re STEPHENSON, 
[19386] 7 D. a. it. 304.—CAN, 


PART VIX, SECT. 3. 


d i, ——-.} —-Qo & motion in tho 
nature of & que warret to set aside the 
election of resp... Who uae’ been declared 
elected as a councilor foe a municipal 
district by @ majority of ono vote i-— 
Hlald: although the evidence showed 
that in some respects the formalities of 
Municipal District Act, 1926, as to the 
conduct of the election had not been 
complied with, yet since there was no 
reason to think that the result of the 
election bad been affected thereby, & 
since the secrecy of the ballot bad not 
been jeopardised & a fair s free 
opportunity had been afforded the 
voters to express their will, the motion 
should be dismissed. 1. (CHRISTEN- 
SEN) v. WHEATLEY, [1937] 1 W. W. RR. 
756.-~-CAN. 

{ (p. 121) 1. —— ---R. 0. 
Jackson, [1927] 2 D. L. R. 977; 60 
O. L. R. 264.—CAN. 

h i, ——— —-—.]} —A candidate for the 
office of deputy reeve cof a township, 
who was declared duis elected, was 
found to be disqualified by reason of 
the fact that he bad pot before or on 
the day of bis nomination paid the 
taxes chargeable against him.—I. v. 
Boppy, [19381] 2D. L. . 661; O. RR. 
20.—CAN. 

a (p. 122) i. S. P. SMILEY ov. EVANS, 
(1927) 4 D. L. R. 629; 32 B.C. RR. 
468.—CAN. 

sz. Appeal.}—No appeal lies from 
orders a district ct. judges in pro- 
ceedings in the nature of guo warranto 
taken under Controverted Municipal 
Elections Act, K.8.5., 1930.—it. (1s- 
MAN) v. TRAN, [1935] 1 W. W. BR. 81.— 
CAN. 


PART VII. SECT. 5, SUB-SECT. 1.—C. 


ni. Casting vute girnen by 
lot.}—On an election for a councillor 
of a municipality, the votes cast 
showed a tie between the two candi- 
dates. The returning officer then 


5 


ee 








prepared a number of slips which were 
put ina hat & mixed up. The return- 
ng officer asked a voter to draw, 
stating he would give the casting vote 


to the candidate whose name first 
appeared. On the petition of the 
unsuccessful candidate :—Held: the 


olection was void & a now cloction 
ordered.—die MUNICIPAL ELKCTIONB 
Acr & Tomarrr, [1924] 1D. L. BR. 


V2i; 33 B.C. R. 377.—-CAN. 
n ii, --— ---— Striking out vote 
wronal entered. ]-—Now election 


ordered. RR.  v. HKANKIN (1861), 2 
C. L. Ch. 161.~-CAN. 
n ili, ——~- -~—— Improperly closing 
W.j—New election ordered.—Rh. v. 
es (1851), 2 Cc. L. Ch. 189.— 


PART VII. SECT. 5, SUB-SECT. 1.—-D. 


t i. Onua of proving 
trreguarity mot imaterial.J—The onus 
of showing that in an election under 
Rural Municipality Act, Rh. S. S. 1920, 
c. 89, the failure to comply with the 
requirements of the Act a to posting 
notices of the poll ** did not. affeet the 
result of the election ” is on the person 
upholding the election. 

Under said Act the notice of poll is 
required to be posted in at least two 
widely separated vonspleuous places 
in each division of the muntetpality. 
In the present case no notice at all 
was posted in one of the divisions, a 
number of voters in that division did 
not vote, & reap. was declared elected 
by one vote :—Jield: it could not be 
sald that the oiission to post the notice 
did not affect the result, & the election 
was declared invalid & resp. unseated, 
--Kt. vw Rem, (1928) 3 D. I. RA. 747 | 
[1928) 2 W.W., 436, 22 Sask. L. RR. 
695.—CAN, 


PART VII. shuaad A aaa 1.— 
. (a). 

sn. Withdrawul of nomination— 
Declaration of intention -- Not made 
formally.|—A candidate cannot with- 
draw under the Ontario Kjection Act 
by Weer a doclaration of his intention 
to do 0 to a few personn.- - /te SOUTH 
BRUCE PROVINCIAL ELE TION, JOHN: 
BTON vw. McCauLium, [1928] 7 D. L. &. 
104; 61 0. L. Rt. 302.—-CAN. 


a a ee eee, 


PART VII. SECT. 5, SUB-SECT. 1.— 
E. (b). 


1013 1. Delivery of—Time for-- Paper 
returned for amendment—-Power of 
returning officer to extend time. )-~W here 
a& Domination paper when delivered to 
the returning officer is so incomplete 
ax not to constitute a valid nomination 
& {t is subsequently amended, It is 
‘received " by the returning officer 
when it tg handed back to hiro in its 
amended state, & if then the time 
limited by statute for the receipt of 
nominations has expired the nomina- 
tion {is bad. It is not within the dis- 
crotion of a returning officer at an 
election under Village Act, 1927, c. 654, 
to receive ea nomination paper after 
the time fixed by the statute nor has 
he power tosay that a nomination paper 
delivered to him after that time con- 
stitutes a good nomination.— R. »v, 


Cases 1025a—1075. 


1038a. 


Lount, [1928] 3 D. lu. R. 61; [1928) 
2 W.W.R., 15.—CAN,. 


1013 if. —-— ——-.]—Where nomina- | 28 8.’8 pa 


poem f 
rejection. }—A writ of prohibition or 
mandamus does not lie for the pur- 
pose of determining whether a return- He 


sect. 53 (2) must be given at the time 
the nomination paper is handed to the | tion 


recoipt, the Returning 
ht after the Uaraiantious have been | into the qu — 
closed & before declaring the names 
of the candidates to reconsider the 
validity of the nomination papers 
celved by him. In satisfying him- | PART VII. SECT. 5, SUB-SECT. 1.— 
if of their validity he must do so F. (a) 
from an oeeauice of the nomination 


figa4) 1 W. W. R. 108.—CAN, 


k i. 
question herein ‘there was only one 
member to be elected. After the PART VII, waa 5, SUB-SECT. 1.— 
expiration of the time for nominations, G. (a) 
the returning offleer continued & 
completed the checking of the nomina- | to returning officer.)—Held : 
tion-papers, & considered an objection, larity t for yr which the election nt might be 
made before the close of nominations, | avoi CHARLES 
to H.’s paper, viz., that four of the -McMAHON (1851), 3 C7 L 
assentors on it were also on 8.'s paper, | CAN. 


Arthur Burman”’ as an assenting burgess; 
but his name was erroneously entered upon 
the burgess roll as ‘‘ Charles Burman ”’ only : 
—Held: the defect was not such as was 
remedied by Municipal Corporations Act, 
1882 (c. 50), 8. 241, the words ‘‘ commonly 
understood ” in that sect. meaning “ com- 
monly understood by any person comparing 
the nomination paper & the burgess roll.’’— 

MOORHOUSE v. LINNEY, THORPE v. LINNEY 
(1885), 15 Q. B. D. 273; 53 L. T. 343; 40 
J. P.°471 ; 38 W. R. 704 ; "1 T, L. R. 600, D. O, 


Annotations : -—Distd. Bowden v. Besle ey C1558), 21 G: Q. B. D. 


9; Gledhill v. Crowther (1889), 23 Q. B 


From election address.|—An election 
address not exhibited for general display, 
but only circularised in envelopes by post 
or by hand:—Held: not a “ bi oster or 
placard”? within Municipal Corrupt ractices 
Act, 1884 (c. 70).—te ELECTION OF CoMMON 
COUNCILMEN FOR THE WARD OF FARRINGDON 
WITHOUT IN THH CITY OF LONDON (1925), 
161 L. T. Jo. 26, D.C. 





1038b. False statements—Allegation that candidate 


is communist.|—Pltfs., six labour candidates 
for the office of borough councillor at a 


municipal election then about to be held, 


moved to restrain defts. from publishing 
statements to the effect that pltfs. were 
communists :—Held: the statements com- 
plained of were not false statements as to 
personal character within ii unicipal Elections 
(Corrupt & Illegal Practices) Act, 1884 (c. 70). 
—BURNS v. ASSOCIATED NEWSPAPERS, Lrp. 
(1925), 89 J. P. 205; 42 T. L. R. 37. 


ENGLISH AND Emprre Diaest SUPPLEMENT; 
1038c. ——— Misleading circular—lInjunction.]}~ 


MILLS v. DRUMMOND (1934), 78 Sol. Jo. 192. 


1042. Add. Annotation :—As to (2) Apld. Baldwin 


v. Ellis, [1929] 1 K. B. 273. 


1052a. Recount—General recount unnecessary. ]}— 


At an election for a school board under 
Municipal Elections Act, 1884 (c. 70), s. 36, 
applying Municipal Corpns. Act, 1882 (c. 50), 
Part IV., there were eight candidates for 
five seats. The five highest on the poll, of 
whom resp. was fifth, were declared by the 
returning officer to be elected. A petition 
was presented by the candidate who was sixth 
on the poll against the election of resp., on 
the ground that certain votes given for 
petitioner had been wrongly counted for 
resp. or for some other candidate, & petitioner 
claimed the seat. A recount having been 
had of the votes given for the resp. & peti- 
tioner, it appeared that petitioner had a 
majority over the resp. The votes of the 
other candidates were not recounted :— 
Held: petitioner was entitled to ‘the seat, 
for it was enough for him to establish that 
he had more votes than resp., & nt the 
was unnecessary for him to recouthat it 
votes given for the first four candidates.— 
MONKSWELL v. THOMPSON, [1898] 1 Q. B. 
479; 67 L. J. Q. B. 378; 78 L. T. 116; 62 
J.P.212; 147. L. R. 224; 42 Sol. Jo. 291; 
46 W. R. 382. 


1057. Add. Annotation :—As to (1) Refd. Edwards 


v. A.-G. for Canada (1920), 46'T. L. R. 4. 


1075. Add. Citation :—sub nom. Re SAFFRON WAL- 


DEN ELECTION, Ez p. Rosson, 61 J. P. 199. 





He held that these four voters could , 
not bo assentors to both papers, & that | — Ballots must be marked with a 
er had been recoived first | black lead pencil, as Election Act, 





Black lead pencil obligatory. } 


apers are to be in the hands ofthe | & uo objection made thereto the voters | R. S. O., 1927, 8. 99, is obligatory.— 
oT officor on a certain day it is | assenting to it must bo taken to have NESBITT v. CONACHER, [19387} 4D. 1. R. 


or wrongful | Tea 








Ho, therefore, dedlared it invalid. & 
6, erelore, daeciare nva. 
that the three other persons who filed | °% 89, as amended, a ballot cast at an 


ue ee were nominated :— ‘ 
ld: the decision of the returning been marked on the back thereof with 


ient if they are handed to him | exercised their rights & could not be | 663; sub nom. Re NESBITT & Con- 
gig Revious de .—MoL nop v. | considered as assentors to H.’s paper, ACHER, [1937] O. R. 918.—CAN. 
MoKENZIE, Ma) RG L. R. 374; | & that, as without these four names qi 
6M. P. R. 22.—-CA H.’s paper was not s : 





Ballot pupers not initialled— 


ned by tho | Result of election affected.}—Under 


be rejected. | jrural Municipality Act, R. 8. 8. 1920, 
election thereunder, which has not 


the initials of the deputy returning 


De cha eoicinatiod GEber ot a | omer wae ht. awe [1934] officer, must be rejected by him, & 


ted the nomination paper of a 
candidate for a municipal election. 1 W. W. R. 108.—0A 


by the returning officer & by a judge 


much a case is provided tr tr Garren 30. Rejection of — Declaration of | conducting a recount. Where, how- 
pal Corpns. Act election by acclamation—Time for | ever, the result of the rejection of 
roper mode of siete the o-ques nomination expired.}—The rejection | ballots on the above ground was that 
ion is by an election petition.— of nomination papers & a declaration of | a candidate was elected who would not 





Dusty Town OLERK (1909), 43 | Clection by acclamation may properly | have been elected had it been possible 


ease be made by the returning officer after | to count the ballots not perly 

a eae Although receipt given. ] the time limited for the nomination of | jnitialled, the ct. should aeeline the 

anne intention of Provincial Elections | C@udidates.—R. v. Lount, [1928] 3 | election invalid & the seat vacated.— 

Act, R.S.B.C., 1924, ls that the recelpt can R. 61; (1928) 2 W. W. R. 15.— R. 2° jouer 1928], 3 D, LR. 

ft the Returning ficer required b < oR . i 
2 A vA sp. Conclusiveness.J—If a nomina- | L. 551.—-CAN. 


aper filed with the deputy 





No right to Torrie (1880), 


ng Sderot & sect. 54 shows returning officer under Rural Muniol- give casting vote. |—Ez p. T 


Returni 
that, notwithstanding the of the ality Act, le is legal on its face, it ae 
oak o behind it & inquire | * A!J.615.—CAN 
ons of the candi oe 
—R. (GALLOWAY) vw. Koxen, [1931] 1 
W. W. R. 242; 2D. L. R. 589.—CAN. | 4 


as the not his dut 


themselves.—FRe HARTLEY, (GubvEn) v. 
——.}—In the election in 





LITTLE & ARMSTRO 
de he 2D. L. R. 16 1056; 59 0. L. R. sw. 


sr. Copy of collector Ny pa das cabal 


st. Recount—Ballot not inttialled by 
deputy une officer muat be counted— 
lthoug tred to be ha on count 
by chicntne officer.} —~aRe RURAL 
aaa ae tee ad CARROT ae 
RuRaL Mu MINAKER 
SANDERSON (Saak. ), sy, (1927) 1 W. W. Rg 
.—-OAN. 


When granted.J—A county 
ct. ju may grant & recount upon the 
strength of an eidavit by a scrutineer 
ieee the eae ae Wioss, [1936] 4 


it 





PART VII. SECT. 5, SUB-SECT. 2.—A. 


k 1. —— Failure to comply wtth— 
att pare aes Town Act, 1927, 


v. & 
* oe The c. 55 224, requires a a candidate to 
do what 


had not been required of him 


1089. Add. Citation :—sub nom. R. v. EXETER 
(Mayor), 3 J. P. 49. 


1090. For the existing paragraph substitute the 
following paragraph :— 
S.P.—R. v. GLOUCESTER (MAYOR) (1838), 
2J.P.777. 


1103. After this case add ‘‘ See, now, Municipal 
Corporations Act, 1882 (c. 50), s. 84 (1).” 


1104a. Chairman at first election—Persons named 
in charter all candidates.—-Re Barnes 
Corpn., Ez p. HUTTER, No. 1109a, post. 


1109a. Voting papers not ‘‘ openly produced 
& read.’’|—At the first meeting of the council 
of a borough for the election of aldermen, 
the chairman, acting in pursuance of an 
arrangement to that effect previously made 
by the councillors, read aloud from the voting 
papers to the meeting only the surnames of 
the persons voted for, & did not read there- 
from the other matters therein contained in 
accordance with Municipal Corporations Act, 
1882 (c. 50), 8. 60 (4), namely, tae Christian 
names, places of a%.ode & descriptions of 
these persons, & th: names of the persons 
by whom the voting papers were signed, & 
as the result of the voting certain councillors 
were declared to have been elected aldermen 
& acted as such :—Held: (1) the chairman 
did not “openly ...read’”’ the voting 
papers within sub-sect. 5 of that sect. &, 
instead of the open election provided for by 
the Act, there had been a ballot or secret 
election which was not in accordance with 
the law; (2) as there had been no la-vft:! 
election & the offices of aldermen were in- 
filled, the proper remedy was not a quo 
warranto, or an election petition under 
sect. 87 of the Act, but a mandamus under 
sect. 225 to hold an election of aldermen, 
& the writ should be peremptory, notwith- 
standing any inconvenience that might be 
caused by the displacement of persons who 
were then acting as aldermen. 

(3) The charter of incorporation of a 
municipal borough, which was granted in 
accordance with the Municipal Corporations 
Act, 1882 (c. 50), provided that a named 
person, or in case of his death, inability, 
refusal or default a second named person, 
or in case of his death, inability, refusal or 
default a third named person, should per- 
form the duties of chairman of the first 
meeting of the borough council for the elec- 
tion of aldermen. The first named of these 
persons having already been elected mayor, 
& he & the second named of them being 
candidates for the office of aldermen, & the 
third named of them not being present, a 





Oe ee 


before, it must be read strictly; & 
where two candidates’ acceptances of 
their nominations omitted all but one 
of the statements included in said 
form the acceptances & nominations 


ee 


& aldermen the 
solidated Municip 


ee niioed 


PART VII. SECT. 5, SUB-BECT. 2.—0O. 
ew. Secrecy of ballot — Necessity 
for.}—Where at an election of a mayor 
da doar: of Con- 
ai 
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councillor who was not one of these three 
persons was elected chairman of that meet- 
ing & acted as such without protest at the 
time by any of the three named persons :— 
Held: in the circumstances, the councillor 
who had been elected chairman was entitled 
to act as such although he was not one of 
the three named persons.—Re BARNES 
CorrPn., Ea p. HUTTER, [1933] 1 K. B. 668 ; 
102 L. J. K. B. 641; 148 L. T. 828; 07 J. P. 
76; 49 T. L. R. 152; 381 L. G. R. 110, D. C. 


1140. Before this case add ‘‘ See, now, Urban Dis- 
trict Councillors Election Rules, 1981.” 


1145. Before this case add ‘“‘ See, now, Rural Dis- 
trict Councillors Election Rules, 1931.’’ 

1145a,. Omission of parish for which 
nominee qualified.|—The nomination papers 
of four persons nominated for election as 
rural district councillors mercly stated in 
column 5, under the heading *S how qualified,” 
that the persons nominated were ‘“ local 
government electors,” & did not state the 
name of the parish for which they were 
qualified as local government clectors, as 
required by Rural District Councillors 
Election Order, 1898, r. 4. The deputy 
returning officer rejected the nomination 
papers as being invalid, because the parish 
within the poor law union for which qualitica- 
tion was claimed was not stated. Upon an 
election petition :—Held: (1) the omission 
to state in the nomination paper the namo of 
the parish for which the pcrson nominated 
was qualified as a local government elector 
was a non-compliance with ural District 
Councillors Election Order, 898, r. 4; 
(2) that defect was not) cured by Ballot Act, 
1872 (c. $3), 8. 18, because that sect. only 
applied to a case where there had been a 
wrongful admission of a nomination paper, 
& did not apply to uw case where a nomination 
paper had been rejected ; (3) neither was the 
omission an ‘ inaccurate duscription ” of the 
person nominated within r. 33 of the 1808 
Order, but) was @ non-compliance with the 
requirements of r. 4 of that Order, & there- 
fore was not cured by r. 33.--BALDWIN v. 
Evuss, (1929) 1 K. B. 273; 98 1. J. K. B. 71; 
140 L. T. 278; 93 J. P. $65 27 L. G. R. 72, 
I). C. 

1146a. Rejection —Whether Ballot Act, 1872 
(c. 33), Ss. 13, applies.|—BALDWIN v. JELLIs, 
No. 1145a, ante. 

1146b. —-— Inaccurate description of nominee-— 
What amounts to.}—BALDWIN vv. ELLIS, 
No. 1145a, ante. 


1148. Before this case add ‘' See, now, Parish 
Councillors Election Rules, 1931.” 
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ing secrecy of the ballot were goncrally 
ignored :— Held: the election was 
invalid.-—R. (Jacques) ov. MITCHELL 
(1924), 55 O. L. R. 286.—CAN. 


Act, 1922, enjoin- sy. Mandamus for recount—Costa— 


were invalid & their election must be 
set aside.—R. ov. Pups, [1928] 
2 W. W. R. 51.—CAN. 


sf. Acceptance of nomination— 
Failure to sign form.|—Under the St. 
Boniface Charter fallure by a candidate 
for the office of mayor to sign the form 
of acceptance of nomination does not 
invalidate the nomination if it i 
ot correct & the preeeies 
declaration is s d.—R. ARMAN) 
CA EAD (1934), 43 Man. L. R. 20.— 


ing secrecy of the ballot were generally 
ignored :—Held; the non-compliance 
with the provisione of the Act had 
effected the result of the election, & 
a new election ordered.—R. (JACQuEs) 
e. MITCHELL (1924), 55 O. L. R. 286.— 
CAN. 


PART VII. SECT. 5, SUB-SECT. 3.—-C. 

sx. Secrecy of ballot — Necessity 
for.}—Where at an election of alder- 
men of a city the provisions of Con- 
solidated Municipal Act, 1922, requir- 


7 


Liability of successful candidate. }-—- le 
WINNIPEG CHARTER, 1918, [1933] 2 
Ww. W. RK. 68.—CAN. 


PART VII. Sear. as SUB-SECT. 5.— 
a 


so. Invalid return—After recount—~ 
Oertiorari. |—~Certicrari wil) Ne to quash 
an invalid return ofter a recount at a 
municipal election.—R. v. BEAN, Hx p,. 
SCHOFIELD; R. v. QUINN Ex p. 
SCHOFIELD, [1934] 2 D. L. RB. 705.— 


Cases 1154a—1598a. ENGLISH AND Empire Dicrest SupPLEMENT. 


1154a. ——.]—R. v. Sr. 


(GOVERNORS) (1848), 6 Dow. & L. 162; Cripps 
Church Cas. 117; 2 Saund. & O. 303; 17 
L. J.Q. B. 220; 11L.T.0.8. 205; 12 Jur. 918. |} 


a oY sae 


Mary NEWINGTON | 11638. After this case add :—- 


Abolition of guardians.]—See Local Govern- 
ment Act, 1929 (c. 17), Part I. 


Part VIll—Authorised Excuses and Exceptions. 





1172a. 
ante. 


1290a. 





1290b. 
(1893), Day, 19. 


1290c. 
- No. 817a, ante. 











1410a. For whom vote cast.]—STEPNEY CAsR, 


No. 817a, ante. 
1430a. 








PART IX. SECT. 1, SUB-SECT. 1. 


h i. ——-.}-Held: it was not tho 
duty of the ct. to pronounce upon the 
caustitutional right of the executive 
to direct the issue of a new writ.— 
Re NIPIS8ING DOMINION ELECTION, 
Spee Vv. VARIN, 21 0. L. TT 258.— 
CAN, 


h ii. To make preliminary order. 
—Re NORTH HURON ELECTION, [1926 
1D. L. RK. 590; 68 O. L. R. 197.—CAN, 

sf. County court judge—Sufficiency 
of afidavrit—A pplication for recount. }— 
On an application for & recount under 
Mauitoba Klection Act, 1931, the 
sutlicienvy of the athdavit required by 
sect. 117 of the Act is a matter for the 
county ct. gucee ; & he is not subject 
to prohibition if he acts on a bond side 
affidavit which in his opinion is suffi- 
clent.— He BIRTLE KLECTION RECOUNT, 
[1936] 3 W. W. KR. 261; 44 Man. L. R. 
261.—CAN. 





PART IX. SECT. 1, SUB-SECT. 2.—E. 


p i. Held: Contro- 
verted Elections Act, hk. S. S. 1920 
(o. 5), 8. 4 (c), had been complied with 
by a petition which alleged that resp. 
*“*was guilty of, by himself & his 
agents, corrupt ractices within 
Saskatchewan HKicction Act, R. 8. S., 
1920 (c. 3), os. 247, 249, 251 & 252, 
& amendrucnts thereto.”’—ADAMS wv. 


sx. Proof of identity of petitionera & 
execution of petition.)—The identity of 
petitioners & their oxecution of the 
petition should be proved by calling 
each petitioner to prove his own 
identity & status.— Re MUNICIPAL AoT, 
HEATHER te. Mappock, [1925] 2 
W. Ww. hk. 464.—CAN. 


sy. What may be claimed.}—In an 
election petition, a claim to the seat 
on behalf of a candidate defeated 
according to the return & a olaim for 
the voiding of the election are not so 
incompatible as to render the petition 
illegal & void.— BOUCHER v. VEILLEUX, 
ieee! Ss. O. R. 65 ; 1 D. L. k. 505.— 








———.]—STEPNEY Oase. No. 817a, 


Recount by judge.]—STEPNEY CASE, 


-}—Statement of resps.’ agent 
after the election is not adn: ‘ssible as evidence 





1191a. 





Part 1X.—Petitions. 


Reservation of ballot papers—Right 
to take copies.|—Where ballot papers are 
reserved for the consideration of the judges, 
the parties may be allowed to take copies.— 
FINSBURY CASE (1892), Day, 19. 


——.]—CIRENCESTER CASE 


1539a. 
ante. 





RENTED 


Iliness.}—Re Luoyp GEORGE 


(RiaHtT Hon. DAvID), APPLICATION OF (1932), 
76 Sol. Jo. 166. 


against resp.—CHELTENHAM BorouaaH ELxKc- 
TION CASE (1880), 3 O'M. & H. 86. 


———.]}-THORNBURY CASE, No. 482a, 


1581. Add. Annotation :—As to (2) Refd. White v. 
.. Altrincham Urban District Council, [1936] 
; 2K. B. 138. 


«1593. Add. Annotation :—As to (2) Consd. Cam- 


bridge County. Council Petn., Fordham v. 


Webber, [1925] 2 K. B. 740. 


1593a. —-— ** Candidate ’’—Necessity for declara- 


PART IX. SECT. 1, SUB-SECT. 4.—B. 

m i. ——- From dismissal before trial 
of petition for irregularity.|}—Held: the 
Supreine Ct. of Canada had no juris- 
diction to entertain such an appeal.— 
VALIANTES v. BELL, (1927] 3 D. L. KR. 
796; (1927] S.C. Rh. 341.—CAN. 


PART IX. SECT. 1, SUB-SECT. 4.— 
D. (a). 
sz. T'tme for application.)—LAMR v. 
McLrop (No, 2), {1931] 2 W. W. I. 
847; 255. L. R. 321.—CAN. 


PART IX. SECT. 1, SUB-SECT. 5.—B. 
sm. Who may appoint—Judge of 
Court of Appeal.J—LamMB v. McLErop 
(No. 4), [1932] 1 W. W. R. 686.—CAN., 
sn. During session—Jurisdiction to 
order.}-—-LAMB v. McLEOop (No, 3), 
{1932] 1 W. W. Rh. 412.—CAN. 


sp. Jurisdiction of Court.)—-When 
acting in cases of provincia] election 
potitions, the ct. is not exercising its 
ordinary civil or criminal jurisdiction. 
The Legislative Assembly is the 
guardian of its own prerogatives & 
privileges ; & tho ct. has nothing to do 
with questions affecting membershi 
in the Saget except in so far as it 
has been specially designated by law to 
act in such matters. Therefore, the 
ct., being unwilling to interfere without 
undoubted authority, will always 
approach questions conccrning its 
jurisdiction over’ election contests 

h great caution. In the- present 
case :—Held: whatevor doubt there 
may be as to the ct.’s jurisdiction had 
beon set at rest by the Legislative 
Assembly itself when in directing the 
amendment of the returning officer’s 
return it ordered that the amendment 
was to be made “ without prejudice to 
the rights of any person with respect 
to the said election under Controverted 
Elections Act.”—-LAMB wv. MCLEOD 
(No. 1), [1932] 1 W. W. R. 206.—CAN. 


8q. ———-. }—-LLAMB v. McLEOon (No. 5), 

Te ar W. W. RR. 106; affd., (1932) 

3 W. W. R. 596.—CAN., 

PART IX. SECT. 1, SUB-SECT. 5.—E. 
ki, ——- Fatlure to establish— Effect.) 


8 





tion or nomination.]}—An election for the 
office of county aldermen took place at a 


—BUCKMASTER v. KNICKLE, [1926] 2 
D. L. R. 798; 58 N.S. R. 492.—CAN. 








PART IX. SECT. 2, SUB-SECT. 1. 

pi, - United Provinces Muni- 
cipalities Act, 1916.]—There is no right 
of appeal against the order of a comr. 
On an election petition presented to 
him under United Provinces Muni- 
cipalities Act, 1916.—ABDUR RAHMAN, 
SON OF ISMAIL tv. ABDUR IQAHMAN, 
SON OF ZAHURI (1925), I. L. R. 47 All. 
513.—IND. 


sa. Jurisdiction of judge to fix time 
d> place of trial — Notwithstanding 
absence of rules.|—I?e SLOCAN MUNIOIPAL 
ELECTION (1902), 9 B. C. R. 113.—CAN. 


sb. Whether civil action lies.} —A 
suit will not lie in a civil ct. for a 
declaration that the result of a muni- 
cipal election has been wrongly 
declared & that pltf. is the person 
entitled to be declared elected.—ABDUR 
RAHMAN, BON OF ISMAIL v0. ARBDUR 
RANMAN, SON OF ZanuRI (1925), 
I. L. R, 47 All. 513.—IND. 


sd. Jurisdiction of District Court 
judge.J—The judge of the District. Ct. 
of the judicial district of B. made 
an order setting aside the election 
of appet. herein as councillor for 
division 4 of the rural municipality of 
B. L. Another election was conse- 
quently held in said division. The 
i tle herein & resp. were both candi- 
dates & resp. was declared elected. 
The appet. then applied sy way of 
certiorari to have said order of the 
District Ct. judge quashed on the 
sround that the rural municipality of 

. L. was & is mainly situate in the 
judicial district of P. A., & that, there- 
fore, the judge had acted without 
jurisdiction. MACDONALD, J., dismissed 
the application on the preliminary 
objections to the appct.’s material. 
The appct. appealed :—Held:; it had 
not been established by tho evidence 
that the District Ct. judge acted with- 
out jurisdiction &, therefore, the appeal 
should be dismissed.—R. (ONISHENKO) 
Coes [1938] 2 W. W. R. 261.— 





meeting of a county council, & voting papers 
were signed & personally delivered to resp., 
who was chairman of the county council & 
of the meeting, & were openly produced & 
read by him. Amongst the voting papers 
was one containing a vote for petitioner, by 
writing his name & address on the voting 
paper, as a county alderman. Forty-four 
voting papers contained votes for resp. as a 
county alderman. Neither petitioner nor 
resp. had before the election declared himself 
to be a candidate at the election of county 
aldermen. Resp. declared himself to be 
elected amongst others a county alderman, 
& petitioner was not elected. Petitioner, 
alleging himself to have been a candidate 
at the election, presented a petition against 
the election of resp. :—Held: petitioner 
was not right in alleging himself to have been 
a candidate at the election for county 
aldermen, as he had not been elected & had 
not declared himself before the election as a 
candidate for election, & the writing by the 
voter of petitioner’s name & address on the 
voting paper did not 4mount to a nomination 
of him as candidate within Municipal 
Corporations Act, 1832 (c. 50), s. 77, & he 
was not, under s. 88 of the Act, entitled to 
present a petition for the purpose of question- 
ing the election of resp.— CAMBRIDGE COUNTY 
COUNCIL CASE, FORDHAM v. WEBBER, [1925] 
2K. B. 740; 94 L. J. K. B. 891; 89 J. P. 
ae 41 T. L. R. 634; 69 Sol. Jo. 779, 


1598a. Time for—Last day falling on holiday. |-—- 


An election of rural district councillors waéc 
held on Apr. 5, 1937. The period of si 
weeks allowed for presenting election peti- 
tions ended on May 17, which was a bank 
holiday. On May 18 a petition was presented 
against one of the successful candidates 
alleging that he had committed an iNegal 


—_— 
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practice contrary to Municipal Corpns. 
(Corrupt & Illegal Practices) Act, 1911 (c. 7), 
s.1. Local Govt. Act, 1933 (c. 51), s. 295 (1), 
provides: ‘‘ Where... the last day on 
which any thing is required or permitted by 
or in pursuance of this Act to be done is 
lany of certain specified days one of which is 
a bank holiday] the requirement or permission 
shall be deemed to relate to the first day 
thereafter which is not ono of the days before 
mentioned.” 

HAWKE, J., in Chambers refused to strike 
out the petition as out of time, holding that 
this sub-sect. applied. On appeal by resp. 
the Div. Ct. struck out the petition, holding 
that the sub-sect. did not apply. On appeal 
by petitioner :—Held: the petition was 
presented within the time required by the 
statutes ; the effect of sect. 40 (2) of Local 
Govt. Act, 1933 (c. 51), was to incorporate 
the enactments there enumerated with the 
Act of 1983, so as to make the presentation 
of a petition in accordance with those Acts a 
“thing required or permitted by or in pur- 
suance of ” the Act of 1983, to which sect. 206 
applied ;_ &, further, rule 38 of the Municipal 
lection Petition Rules, 1X83, had no bearing 
on the question within what time a rural 
district council election petition might be 
presented, but dealt only with the mode of 
filing the petition on a day when the master’s 
office was closed owing to a holiday at tho 
Supreme Ct.-—Re COUNTERS PRTITION, BUCK- 
LNGIHAM ». COUNTER, [L988[ 2 KSB. 90; 
[1938] 1 AIK. R. 186; 107 L. SK. BB. 198 ; 
158 L. T. 144; 102 0. PL P38 5 54 Th. 
329; 82 Sol Jo. 985 86 0. G. i. 177, 6. AL 


| F siete us 
. 1926. Add. Citation :—sub nom. Re JIEREFORD 


MUNICIPAL HLECTION PRTIYTION, Ha p. 
TARROLD, 5 'T, L, RR. 411. 
1627a. ---— ——.]—PLyYMouTH ELEOTION CASE 


(1929), 7 OOM. & H. 101. 


Part X.—Criminal Law, Penal Actions, and Injunctions. 


1693. Add. Annotation :—Consd. Thomas v. Bolton (1928), 139 L. T. 397. 





PART IX. SECT. 2, SUB-SECT. 2. 

sd. Joinder of parties.) — Consoli- 
dated Municipal Act, 1922, s. 172 
(1) (a), does not give power to join a 
city corpn. as an 
ag a party to proceedings to avoid 
& municipal election.—R. (JACQUES) 
Cn (1924), 55 O. L. R. 286.— 


PART IX. SECT. 2, SUB-SECT. 3. 

sf. Absence of—Effect.}—DAVIES v. 
MILLS, (1930) 1 W. W. R. 672; 42 
b. Cc. R. 506.—CAN. 

PART IX. SECT. 2, SUB-SECT. 8. 

8 i. —— “ As nearly as may be” 


**other person,”’ 


county court scale.}\—Re McoBripom & 
STEWART, [1932] 1 D. L. R. 6243; O17. 
176.—CAN,. 


PART X. SECT. 2, SUB-SECT. 1. 


sg. Against candidate---Fur corrupt 
yrectlce— Proof required.)—-Ite Souru 
RUCE PROVINCIAL IELECTIUN, JOHN- 
STON v. MCCALLuM, [1928] 1 D. L. lt. 
104; 61 O. L. R. 392.-——CAN. 


sh. Against voter—Casting more voles 
than lawful— Mena rea.|—-The dcuctrine 
of mens rea applies to the case where 
a person {s charged under Town Act, 
1927 (Sask.), c. 24, 8. 136, with having 


Oe Ee RAE peepee mete oo nasi -tnvmneanatll 


voted oftener than ho was entitled to 
do at a municipal clection.—-hkt. v. 
Howz, [1928) 3 W. W. RR. 89; 50 Can, 
Crim, Cas. 298.—CAN. 


sm. Who may sue.)--In an action to 
recover a penalty for voting at an 
election of a member of the Legislative 
Assembly, contrary to sect. 4° of 
Election Act:—-Held: though for- 
feityre & penaltics belong to the Crown 
unless otherwise disposed of, the sum 
forfeited under sect. 4 Is 4 penalty 
within sect. 182 (1) for which an action 
may be maintained by any person who 
will sue.—-SHRIGLEY v. TAYLOR (1884), 
4 0. R. 396.—CAN. 


Cases 1—-6c. 


ENGLISH AND Emprre Dicsst SUPPLEMENT. 


ELECTRIC LIGHTING AND POWER. 
Part |.—Powers of Board of Trade and Electricity 


1. Add. Annotations :—Apld. A.-G. v. London 
& Home Counties Joint Electricity Authority, 
Consd. R. v. Electricity 
p. Yorkshire Electric Power Co. 
(1927), 91 J. P.1913; R.v. Minister of Health, 
K. B. 98. 
Yhurch Assembly Legislative Committee & 
Ex p. Haynes Smith (1927), 
441. L. R. 68 ; R. v. Health Minister, Ea p. 
Davis, [1929] 1K. Bz 619 ; 
Worcestershire Assessment Committee, Ex p. 
Hadley, [1929] 2 K. B. 3897; Shell Co. of Aus- 
tralia, Ltd. v. Federal ea ra of Taxa- 
. 115; 
Health v. R., [1981] A. C. 494 ; 
Iva p. Marshall (1981), 95 J. P. 226; 
Milk Marketing Board, Ha p. North (1934), 


{1929} 1 Ch. 618. 
Comrs., Hx 


Ex p. Yaffe, [1930] 2 
Church Assembly, 


tion (1930), 47 T. L. 


60 'T. lL. R. 559 


8a. ‘—-—- Amendment or revocation of special 
rae Ra power conferred by Electricity 

, (Supply) Act, 1919 (c. 100), 5. 26, to amend 

or revoke by special order any provisional 
order made under Hlectme Lighting Acts 

& confirmed by Parliament, does not include 

a power to amend or revoke a special order 

by another special order.—R. v. TRANSPORT 
MINISTER, Ea p. LEICESTERSHIRE & WAR- 
WICKSHIRE ELECTRIC Power C6. (1928), 189 

44 T. L. R. 823; 26 


L. Tf. 660; 92 J. P.171 ; 
lL. G. R. 572, D. C. 


8b. Alteration from direct to alternating current 
-~Consent of Commissioners—Assessment of 


Commissioners. 


clause : 
Refd. R. v. 


R. v. North 
of system 


Minister of 
R. v. Webster, 
R. v. 


T. L. R. 
196. 


compensation.]—The Electricity Comrs. gave 
their consent to the euP 
a corpn. being changed 
nating current, subject to the following 
. Unless otherwise agreed the under- 
takers shall at their own expense carry out 
the necessary alterations to consumers’ exist- 
ing apparatus to suit the altered system & 
pressure of the supply or pay to each con- 
sumer injuriously affected 


ly of electricity by 
om direct to alter- 


y the alteration 


& pressure such sum as may be 
agreed or, in default of agreement, as may 
be determined by an arbitrator to be 
appointed on the application of either party 
by the Minister of Trans 
able cost of & inciden 
system & pressure, including compensation 
for any loss or damage incurred in conse- 
quence of the alteration.” 
who was an engineer, had in his business used 
for charging batteries an apparatus which 
was rendered useless by the change to alter- 
nating current :—Held: 
entitled to receive from the corpn. as com- 
pensation, (a) the cost of supplying convert- 
ing apparatus which would enable him to 
continue charging batteries after the system 
had been changed, & (b) damages for inter- 
ference with his business during the process 
of change.—LAKEMAN v. 
(1983), yes T. 564; 


ort as the reason- 
to the change of 


The claimant, 


the claimant was 


OHESTER CORPN. 


97 J. P. 141; 49 
77 Sol. Jo. 198; 31 L. G. R. 


Part |1|.—Powers, Duties, and Liabilities of Undertakers. 


5. Add. Annotations :—As to (1) Folld. A.-G. v. 
County of London Electric Su 


Ch. 642. As to (2) Refd. A 


London Electric Supply On {1926] Ch. 542. 
< @), Gravesend Corpn., 
Refd. A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 542. 
Generally, Consd. Damps Selsk Svendborg v. 6b. 
London, Midland & Scottish Ry. Co. (1929), 


As to (3). Apld. 
[1936] Ch. 550. 


A.-G 


20 Ry. & Can. Tr. Cas. 67, 





6a. 


upply Co., [1926] 


Meaning of terms—‘‘ Supply.’’]—For 
the purposes of the Electricity (Supply) Acts, 


v. County of & * 


The Kin 


‘ consumer’s terminals ’’ are the ends of the 
tines of supply on the consumer’s premises ; ; 
supply ’’ means oP ly at the consumer’s 
terminals.—A.-G. 
[1936] Ch. 550 ; 
409; 62 T. i R. 
L. G. R. 412. 
——— ——— ‘* Consumer’s terminals.’’]—A.-G. 
v. GRAVESEND CoRpN., No. 6a, ante. 
6c. Abstraction of water—‘‘ Other source.’’]— 


George Reservoir, belonging to the 
Metropolitan Water Board, 


RAVESEND CORPN., 
108 L. J. Ch. 202; 155 L. T. 
205; 80 Sol. Jo. 74; 34 


is a ‘‘ river, 
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PART 1. SECT. 2. 
Whether under jurtediction of 
Public Utilities Board of Commissioner 
—Not St. John Power Commisstoners. 4 
—Er p. NEW BRuNsWwIcK POWER Qo. 
(N. B.), T1926] 1D. L. R. 483.—CAN, 
sb. —— Andover d&: Perth Electric 
Light Commisstoners.]—Er p. an poe 
& PrErRtTAH Evecrric Lient Comrea 
(N. B.), (192611 D. L. R. 569.—CAN, 
ed. Commisstoner of oe Hydro- 
Electric Commisston—Rea niment— 
Validity.)—Comr. of the YT OROnEO 
Hydro-Klectrio Ganmmlision is not a 
founicionl officer & may be ld gett nted 
to his orn: —-REID v. Sh earpong Nerd 
2 D. R. 185 sub 
OBRISTIE, (t935] 3. R. 212," 


PART II. SECT. 1. 


ndian Electricity Act—Scope of 
Act. }—The "Thdian Eloctricity Act is 
not a complete code m the holders 
of licences issued thereunder free from 
the control of any other law or 
authority in respect of their operations, 
building, Socata & apparatus.— 
MADRAS CORPN. MapDRAs ELECTRIO 
TrRaMwayYs, LTD. 1930). I. L. R. 54 
Mad. 364.—IND. 


ontract with 

ng, dilrict fo pn Pfor supoly— aca ao. 
Sha rg hah ns. Act, 1920, Boi Pp 
ue eouiell provides 
alectiio light works for use of the 


10 


authority of 


borough & its inhabitants may ‘‘ con- 


tract with the local authority of any 
adjo t to supply ¢ lectricity 
to such local authority . —Held : 


the word “ adjoining °’ in ‘the sub-sect. 
must be erate at ate propery. 
meaning of “ lying ne o” or ‘fin 
actual contact with,’’ & therefore, deft. 
h, which had established such 
elec co light works, was not entitled 
to oontrast to supply el} sehr aa two 
boroughs situate respectivel & 
eight miles from deft. boroug New 
PLYMOUTH BOROUGH COUNCIL 0. TARY- 
NAKI ELECTRIC POWER pea (1933] 
A. C. 680; 102 L. J. P. C. 212 149 
L. T. 594.—N.Z. 


Vol. XX.—Electric Lighting. Cases 6c—30a. 


cleaeat sense a Siesta ian a ee 12. Ana a eae :—As to (1) Consd. Ma 
’ 1 u ct, i .D. O. vw Gri 7), Lf. 
ae (c. a 8. a (1) Mp nionorrean 132, i eee ie acl 
ATER DOARD v. LRANSPORT MINISTER | 18. Add. Annotation :—Refd. A.-G. v. Sunderland 
eck Ed P. 52; 42 T. L. R. 165; 24 Corpn. (1929), 46 T. L. R. 10. 
6d. Statutory authority {ncorporated by Electricit 
Commissioners—Power to promcts bill tee Sect. 9.—EXECUTION OF WORKS. 
purpose of sep acest oe of power.]— SuB-SECT. 1.—IN GENERAL. 
efts. were a statutory bo incorporated ee 
on July 29, 1925, by the Electricity Comrs, | 1/2" Right of undertakers to support—Pylons.] 
under Hlectricity (Supply) Act, 1919 (c. 100), MGeeo oe op 
& a scheme made thereunder. This scheme v. Prrr. No. 30a post | | 
strictly defined their district & gave them only 25. Add. Annotations :—Aa_ to (1) Consd. St. 
some of the powers available under the Nicholas A in ‘ 
Electricity (Supply) Acts; but clause 10 P 103. Rotd. St stati vy L. OC. O., [1928] 
authorised them to promote ‘ any” bill 19281 A 0. 469. ICHOIAS CONE Ve Ly OCs 
‘‘ for the purposes of this scheme ”’ :—Held: 1 aes 
dott as a purely Statutory body, were 30. oe ericigaiar ile ae ar of oa 
rictly boun y eir scheme, & were uthority v. Canvey Island Comrsa. (1931), 
neither expressly nor impliedly authorised 101 L. J. Ch. 63. 
by their scheme or the Acts to expend their | 30a. Wires carried over land——Sanction of Minister 
funds in promoting a Bill for the improve- of Transport—‘‘ Terms, conditions & stipu- 
ment of their scheme by enlarging their lations.’?}—-(1) In the absence of consent by 
district, or by obtsining additional powers the landowner, it is for the Minister of 
omitted from treir scheme, though Transport. to consider whether a proposal 
adumbrated in the Acts.—A.-G. v. LONDON to place electric lines across any land, under 
& Home Counties Jornr ELEcrriciry Electricity (Supply) Act, 1919 (c. 100), 
AUTHORITY, [1929] 1 Ch. 513; 98 L. J. Ch. 8. 22, should be sanctioned, &, if he decides 
162; 140 L. T. 678; 93 J. P. 115; 45 to sanction the propossl, what ‘ terms, 
TT. L. R. 235; 27L. G. R. 337. conditions & stipulations " should be attached 
10. Add. Annotation :—Refd. A.-G. v. County of geese Nero Hae MBLC pL 
London Electric Supply Co., [1926] Ch. 542 stipulations” do not mean or include 
as he : ; pecuniary terms, conditions or stipulations. 
11. Add. Annotation :—Refd. Farnworth v. Man- (2) The Minister has no power tu assess 


PART II. SEOT. 9, SUB-SECT. 2. 


chester Corpn., [1929] 1 K. B. 533. 
After this case add :— 


——.]—See, now, Electricity (Supply) Act, : 


1926 (c. 51), 8. 48. 


ae een ene linen ee A 


Held: 


defts. could not sel up the 


ee 


compensation payable to the landowner for 
a wayleave taken under Electricity (Supply) 
Act, 1919 (c. 100), 8. 22 (1). Vhe claim of 
the landowner for compensation ix to be 





ee Ne RF RE FO RENTS We RT “er! petere eden ee TT ree eerie etree ee meeene tame 


Schedule (Glasgow Corpn. Electrie 





gi, — Erection of poles.)-— 
The Hydro-Electric Power Commis- 
sion of Ontario has no right, either 
under Power Commission Act, 1915, 
8. 5, or otherwise, without the consent 
of the municipal corpn. controlling 
a peavey, to place poles & wires 
upon the highway.— HYDRO-ELECTRIO 
POWER COMMISSION OF ONTARIO Ul. 
me County (1924), 55 O. L. R. 339. 


PART II. SECT. 9, SUB-SECT. 5. 


sd. Removal of poles oy county council 
-—Lhability for cost. |-—W here an electric- 
power Board in pursuance of the pro- 
visions of the Electric-power Boards 
Act, 1925, has erected electric-light 
poles on a road which is subject to the 
control & management of a county 
council, & subsequently the oounty 
council effects improvements on suc 
road, thereby necessitating the removal 
of the poles to new positions on the 
road, the county council is liable for 
the cost of such removal.—W AITEMATA 
Country CoUNCIL v. WaAITEMATA 
ELEOYRIC-POWER BoaRD, [1932] N. Z. 
L. R, 94.—N.Z. 

Pe also, case in Sect. 13, sub-sect. 2, 
DO e 


PART II. SECT. 11, SUB-SECT. 2. 


li, —— Failure default of 
undertaker.}—In an action for damages 
for failure to supply electric power 
under a contract made in Nov. 1912 
between the parties, it was admitted 
that defta. developed enough 
power in Jan. 1921, when the shortage 
occurred, to have supplied all Ve baa 
ments of pltfs., & t they did not 
give them the power owing to the 
requirementa of other customers :— 





requirements of other customers as 
modifving what on the face of the 


contract with Itfs. made com- 
pliance with pltfs.". demands an 
absolute undertaking.—--HOLLINGER 


CONSOLIDATED GQOLD MINES, LTD. v. 
NORTHERN CANADA Power Co., LTD., 
(1923) 4 D. L. R. 1205; 540. L. R 
508.—CAN. 


] ii. —--- Whether agreement ter 
minable by notice.|—If a power to ternin- 
ate a contract on reasonable notice is to 
be implicd it must be available to either 
party. Where, however, the power to 
terininate a contract, e.g. one for the 
supply of electric energy, {8 expressly 
given only to the party purch ne the 
energy, & there is a provision for a 
continuous payment by the purchaser, 
whether he avails himself of the counter 
consideration or not, it is impossible 
to extend the power to terminate to 
the other party, the vendor, by implica- 
tion of law.—CONIAGAS KEDUCTION 
Co., LTD. v. HYDRO-ELECTRIC POWER 
COMMISSION OF ONTARIO, [1933] 3 
W. W. R. 134; (1932) 2 D. L. R. 811; 
afd. (1933) 3 D. L. R 337, P. O.— 
AN. 





1 fii. —— Under agreement with 
municipality—Construction of agree- 
ment.J-——- MaPLE KiIDGE CORPN. v. 


WEATERN PowkrR Co. OF OANADA, 
(1926) 2 D. L. R. 525; 37 B. G. Rk. 
252.—CAN. ‘ 


mi. —— While arreara of charges 
unpatd—Ltabilily for injury in dark- 
ness. }—HUMPHRIES vo. PIctTOU COUNTY 
POWER BoaRv, [1931] 2 D. L. R. 671; 
3 M. P. R, 25.- AN. 





m ii. Installation by tenant-- 
Refusal of consent landlord .}—~The 
Electric 5 aa Orders Confirmation 
(No. 14) Act, 1890, enacts by the 


Il 





Lighting Order, 1490),.8. 23, that the 
undertakers “shall,” upon the roquore 
of an owner or wecaplor of any promises 
situated within a certain distance from 
a distributing main, “ give & continuo 
to give a supply of [clectrical] energy ”’ 
for auch premises in accordance with 
the provisions ef the Order. 

Tho tenant of a dwelling-house, 
which formed part of a tenement, & 
was within the requisite distance from 
one of the undertakers’ distributing 
mains, employed, with his landlord’s 
knowledge, his own contractor to make 
an installation of electricity in the 
dwolling-honse, The laud.rd ownod 
the whole tenement, fucluding a main 
electric cable connecting tha tenant's 
dwelling-house with the undertakers’ 
distributing main in the st.sot. On 
the oes of the work, the undecr- 
tekera, having been requested by the 
tenant to supply clectrical enemy to 
the dwelling-house, refused to do an 
until the Jandlord’s consent had been 
obtained. Tho landlord, however, re- 
fused to consent to the supply & to the 
use of the inain cable on the ground that 
the cable used in the tenant’s Installa- 
was not of the type which it was his 
yractice to require for his propertics. 

he tenant having, with concurrence 
of the procurator-fiscal, charged the 
undertakers, by way of complaint, with 
breach of thelr statutory obligation to 
supply electrical enorgy in terms of 
sect. 21 of the Order :—-/feld + (1) with- 
out the landlord’s consent to the ia gad 
& to the use of the main cable, the 
tenant was not, legally or in fact, in a 
position to recelyo & supply of clectrical 
energy in terms of sect. 21 of the 
Order ; (2) in these circumstances, the 
undertakers were not bound to supply 
such energy.—-BRAND  v. LABGOW 
CORPN., [1935} 8. O. (J.) 83.—-8SCOT. 


Cases 80a-—39c. 


determined by an arbitrator under the pro- 
visions of the Electric Lighting Act, 1882 
(c. 56), & Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 57), but not 
under Lands Clauses Consolidation Act, 
1845 (c. 18). The enactments with respect 
to the purchase & taking of lands otherwise 
than by agreement in Lands Clauses Con- 
solidation ‘Act, 1845 (c. 18), are expressly 
excepted from incorporation in Electric 
Lighting Act, 1882 (c. 56), which is to be 
read with Electricity (Supply) Act, 1919 
(c. 100), as one Act, & therefore cannot be 
incorporated in these Acts by implication. 

(3) A contiguous owner may have to give 
support to the land in which the pylon is 
erected (LORD TWANWworTH, M.R.).—WEST 
MIDLANDS JOINT ELECTRICITY AUTHORITY 
v. Pitt, MINISTER OF TRANSPORT v. PITT, 
[1932}.2 K. B. 1; 101 L. J. K. B. 4013; 147 
L. T. 122; 96 J. P. 159; 48 T. L. R. 332; 
30 L. G. R. 219, C. A. 


Annotation :—As to (1) Refd. Canadian Tlectrical Associa- 
tion v. Cunadian National Railways, [1934] A. C. 551. 


38a. 


88a. 


—-— To ‘‘ person ”’ requiring supply—Who is 
——Recelver.}|—A colliery co., at the time of 
the appointment of a receiver in a debenture 
‘holders’ action, owed a sum of money to an 
electrical distribution co. for electricity 
supplied to them. The distribution co. 
‘threatened to cut off the supply of electricity 
from the colliery co. unless payment of the 
arrears was guaranteed by the receiver. 
The receiver commenced an action to restrain 
the distribution co. from cutting off the 
supply. By South Wales Electrical Power 
Distribution Company Act, 1900, s. 40, it is 
provided that: ‘ the co. shall give a supply 
of energy to any person who requires a supply 
which may be given by this Act other than a 
supply in bulk upon that person entering 
into a binding agreement to take the energy 
upon such terms as failing agreement shall 
be fixed by a single arbitrator appointed by 
the Board of Trade’ :—Held: the receiver 
was @ ‘‘person’’ within the sect. & was 
therefore entitled to require a supply of 
electricity upon the terms set out in the 
sect.; & the distribution co. must be re- 
strained from withholding or threatening to 
withhold from him a supply of electricity.— 
GRANGER v. SOUTH ALES ELECTRICAL 
POWER DISTRIBUTION Co., [1931] 1 Ch. 551; 
100 L. J.Oh.191; 145 L. T. 93; 29 L. G. R. 209. 


—-—— —— General strike—Refusal to employ 
naval ratings—Agreement with union workers 
to abandon supply of power.J]—Pitfs., who 
carried on business in 8., were entitled, by 
statute & by contract, to receive from the 
S. borough council a supply of electrical 





power, but were deprived of this supply on 


certain days in May, 1926, when the general 
strike was in operation. In respect of this 
deprivation of supply pltfs. sued defts., who 
were the members of the Electricity Supply 
Committee of the S. borough council, to 
whom the council had lawfully delegated the 
management of the electricity supply, alleging 
that defts. had wrongfully & maliciously 
conspired & combined among themselves & 


with the London District Committee of the. 


Electrical Trades Union to procure & induce 
the borough council, its servants & agents, 
to discontinue the supply of electrical power 
to pltfs. The writ in the action was issued 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


on Jan. 18, 1927. Defts. denied pltfs.’ 
allegations, & pleaded Public Authorities 
Protection Act, 1893 (c. 61). At the trial 
it was proved that at the end of Apr. 1926, 
when the general strike was threatened, the 
Govt. made preparations for the maintenance 
of essential services & offered to provide naval 
ratings to take the place of workers who 
might go on strike. The Govt. also issued an 
Emergency Order relieving the S. borough 
council from its obligation to supply the whole 
of the previous requirements of consumers of 
power by 50 percent. Defts. did not accept 
the Govt.’s offer of naval ratings to work the 
electricity plant, considering it unwise to do 
so in view of the likelihood of disorder in 
the borough ; but they discussed the position 
with the Trades Union Council & eventually 
resolved that if the union workers would con- 
tinue the supply of light they would abandon 
the supply of power. The result of this was 
that the supply of power to pltfs., as to all 
other occupiers of premises in the borough, 
was discontinued, whereby pltfs. suffered 
damage. The jury found that defts. in mak- 
ing the agreement whereby power was not 
supplied to pltfs. were not acting in good 
faith & in the honest belief that they were 
carrying out their statutory duties, & that 
they were actuated by an indirect motive to 
injure pltfs. & to further the interests of 
those taking part in the strike. Upon these 
findings judgment was entered for pltfs. 
Defts. appealed :—Held: there was no 
evidence to support the jury’s findings.— 
ScAMMELL G. & NEPHEW, LTD. v. HURLEY, 
[1929] 1 K. B. 419; 98 L. J. K. B. 98; 140 
L. fT. 236; 93 J. P. 99; 27 L. G. R. 53, C. A. 


Annotation :—Refd. R. v. Minister of Health, Ez p. Yaffe, 
(1930) 2 K. B. 98. 


39a. 


39b. 


39c. 
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Injunction to restrain supply by another 
person.|—Pitfs., a local authority empowered 
to supply electricity within a certain area, 
sought an injunction under Electric Lighting 
Act, 1909 (c. 34), 8. 23, to restrain deft. from 
supplying electricity to certain consumers in 
the area :—Held: as the supply of electrical 
energy was not deft.’s primary business, the 
action failed.—CAERPHILLY URBAN DISTRICT 
COUNCIL v. GRIFFIN, [1928] Oh. 171; 97 
L. J. Ch. 189; 138 L. T. 516; 92 J. P. 6; 44 
T. L. R. 132; 26 L. G. R. 38. 


Negligence in supply—Whether action lies.]— 
Where a statutory duty is imposed on under- 
takers to supply electricity & default is made 
in ensuring a proper & sufficient supply which 
causes loss to a consumer who has received 
his supply by virtue of the statutory right 
& not under a special contract, no action lies 
at common law for damages for negligence 
against the undertakers. The only remedy 
is to enforce against the undertakers the 
penalty provided by statute.—STEVENS v. 
ALDERSHOT GAS, WATER & DISTRICT LIGHT- 
ING Co. (NOW MID-SOUTHERN DISTRICT 
Urintity Co.) (1932), 102 L. J. K. B. 12; 31 
L. G. R. 48. 


Contract to supply for mining life of property— 
Company dissolved—Sale of mine.]—In 1931, 
the La Roche co., the owner of two mining 
claims, contracted as a consumer with the 
Northern Ontario Power Co. for the supply 
of electric power, a term of the contract being 
that it should ‘‘ extend for the mining life of 
the properties now or hereafter operated or 





owned or controlled by the consumer in the 
Porcupine district.””, The contract was made 
upon @ printed form supplied by the power 
co., & did not contain any definition clause 
extending the meaning of the word “ con- 
sumer.’’ The contract was not assignable 
except with the consent of the power co. 
Power was supplied at intervals during 1932, 
1933 & 1934 as required, & on Oct. 31, 1934, 
the La Roche co. sold its mining claims to the 
Delnite Mines, Ltd., no assignment being 
made of the power agreement, as Delnite 
Mines, Ltd., did not wish to become bound by 
it, nor to become entitled to the benefit of 
it. In Nov. 10934, the La Roche eco. informed 
the power co. that they no longer had any 
ownership in the property, & that they were 
going into voluntary liquidation. In the 
course of the liquidation, a claim was sub- 
mitted by the power co. for damages for 
breach of the contract of 1931. The power 
co. Claimed that, by reason of the acts of the 
La Roche co. in selling its mining properties, 
going into voluntary liquidation & refusing 
further to carry out the terms of its agree- 
ment. the power «>. had suffered damage 
to the amount oi $524,163.24. The La 
Roche co. pleaded that, as a result of the sale 
of their mining claims, they had ceased to 
operate, own or control any mining properties 
or other properties in tho district of Porcu- 
pine, and that the contract had thereby 
ceased to be operative or binding on the 
parties thereto :—Ileld: the clause stating 
the period of the contract was so worded 
that the mining life which it contemplated 
was, in the events which had happened, the 
mining life while the properties were Leuir 
operated or owned or controlled by the La 
Roche co. As there was no extended defin'- 
tion of ‘‘ consumer,” it meant the La Roche 
co. only. If an effective assignment had becn 
executed, the assignee would have become 
the consumer for the purposes of the contract, ; 
but, no one having become by assignment the 
consumer under the contract, the contract. 
necessarily came to an end.—NORviTERN 
ONTARIO POWER Co., Lap. v. LA RocHEe 
Mi1neEs, Lrp., La Rocnt MINFs, Lip. v. 
NORTHERN ONTARIO POWER Co., Lirp., [L088] 
3 All KE. R. 755; 82 Sol. Jo. 779, P. C. 
Supply to premises partly outside area— 
Point of supply within area.|—-Vefts. were 
authorised by the County of London 
(Northern Extensions) Electric Lighting 
Order, 1897, made under Electric Lighting 
Acts, 1882 (c. 56) & 1888 (c. 12), to supply 
electricity within an area adjoining the 
relators’ area of supply. Sect. 6 of the Order 
proee the supply of energy by defts. 
eyond their area of supply, & Electric 
Lighting Act, 1909 (c. 34), 8. 23, contains a 
general prohibition against supplying energy 
outside an authorised area. Defts. entered 
into a contract to supply a firm having a 
small part of its premises within defts.’ area 
of supply & the remainder of the premises in 
the relators’ area of supply. For the purpose 
of this contract defts. erected their apparatus 
on the part of the premises of the firm within 
their area, & the consumers’ terminals, that is, 
the point where the electricity was passed irom 
defts.’ service lines to the lines on the firm’s 
premises owned & controlled by them, were 
also on that part of the premises. The use 
of electricity on this part of the premises was 
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trivial. In the circumstances the A.-G. 
brought an action on the relation of the 
relators vo restrain defts. from supplying 
energy to the firm outside their area :—Held : 
the point of supply was the consumers’ 
terminals, & as the firm’s terminals were 
within defts.’ area, defts. had not committed 
any breach of the prohibitions in their Order 
& the Act of 1909.—A.-G. v. CouNTY OF 
LONDON ELEctTRic Suppty Co., [1926] Ch. 
542; 95 L. J. Ch. 857; 135 L. T. BOL; 42 
T. L. R. 828: 70 Sol. Jo. 486. 


Annotation :—Apld. A.-G. v. Gravesend Corpn. (1935), 52 
TLL. R. 205. 


43a. Supply to railway company by order of 


Minister — Amalgamation of railways. |-— 
The corpns. of Birkenhead & Liverpool were 
each authorised undertakers for the supply of 
electricity within their respective areas of 
supply. The lL. M. & S. Ry. Co., an amalga- 
mated co. within Railways Act, 1921 (c. 65), 
desired to obtain a supply of electricity for 
working the Wirral) Railway, which was 
absorbed by the L. M. & S. Ry. Co. & was a 
detached portion of their system lying partly 
within the Birkenhead, but wholly without 
the Liverpool, area of supply. ‘They obtained 
tenders from Liverpool & Birkenhead, & the 
Liverpool tender being the lower, they 
accepted it subject to the consent of the 
Minister of Transport, which was given after 
the holding of a local inquiry. It was pro- 
posed. to give a supply at « point in Liverpool 


belonging to the I. M. & &. Ry. Co., & to 


eonvey if to the Wirral Railway through the 
Mersey Railway tunnel undcr a wayleave 
agreement. Pitf. brought this action at the 
relation of the Birkenhead Corpo. against the 
Liverpool Corpn. & the lL. M. & S. Ry. Co., 
claiming that deft. corpn. hud mo power to 
give or the railway co. to take such a supply : 
~~dfeld : (1) the Wirral Railway was not for 
the purpose of the powers of clectrification a 
separate undertaking but part of the under- 
taking of the L. M. & S. Ry. Co., which were 
the owners of a railway partly within & 
partly without the aren of supply of the 
Liverpool Corpn. ; (2) the Ll. M. & 8S. Ry. Co. 
was not restricted in regard to obtaining a 
supply of electvicity for electrification of the 
Wirral Railway to the powers conferred by 
the Wirral Railway Act, 1900, 5. 6, which 
was an enabling sect. & did nol prevent 
sect. 47 of Electricity (Supply) «Act, 1026 
(c. 61), from conferring the requisito power ; 
(3) the words ‘‘ may supply ”’ in sect. 47 did 
not refer exclusively to the power tu supply 
electricity conferred by sect. 5 of Hlectric 
Lighting Act, 1909 (c. 34); (4) by supplying 
electricity within their area of supply to 
the L. M. & S. Ky. Co. for gencral purposes, 
the Liverpool Corpn. were, as part of that 
supply was being used for the operation of 
capstans & traversers, ‘‘ supplying within 
their area or district of supply electricity 
for haulage or traction ’’ within sect. 47 ; 
(5) the words ‘‘so supply electricity ’’ in 
sect. 47 meant supply electricity within their 
district or area of supply. Therefore sect. 47 
enabled the Liverpool Corpn. within their 
arca of supply to supply, & the I... M. & 8S. 
Ry. Co. to take, electricity for the electri- 
fication of the Wirral Jtailway.—A.-G. v. 
LivenrooL Corpn., [1938] Ch. 76; [1937] 8 
All E. R. 691; 106 L. J. Ch. 206; 157 L. T. 
214; 101 J. P. 619; 53 T. L. RR. 989; 81 


Cases 43a—-54a. 


47, 


50. 


Sol. Jo. 628; 35 L. G. R. 520; 26 Ry. & 
Can. Tr. Cas. 40, C. A. . 

Add. Annotations :—As to (1) Refd. Crediton 
Gas Co. v. Orediton U. C., [1928] Oh. 447. 
As to (2) Refd. Western Power Co. of Canada, 
Ltd. v. Matsqui Corpn., [1934] A. C. 322. 
Add. Annotation :—Refd. Western Power 
yar ie Ltd. v. Matsqui Corpn., [1934] 


52. For the paragraph in the original volume 





emnannanemeamtaamad 


- charge higher 


substitute the following paragraph :— 


Not incompatible with performance of 
statutory duties.J}—By a Provisional Order 
of 1898 the B. Council were constituted 
electricity undertakers in B. with power to 
charge up to a certain maximum price, but 
with authority to make special agreements 
with particular consumers as to price. By a 
transfer deed of Dec. 31, 1901, approved by 
the Board of Trade, the B. Council trans- 
ferred the undertaking to defts. with a 
provision for retransfer if defts. made default 
in their obligations as undertakers. By a 
supplemental deed of same date, made 
without the approval of the Board of Trade, 
defts. agreed with the B. Council not to 
rices than those charged in 
the adjoining borough of S. In 1911] the 
B. district & the contractual rights of the 
B. Council were transferred to pltfs., the 
S. Corpn., but defts. still remained electricity 
undertakers in B. Defts. having recently 
begun to charge higher prices than pltfs., 
eho brought an action to restrain their 
reach of agreement. Defts. contended that 
their agreement was ultra vires both under 
Electric Lighting Act, 1882 (c. 56), 5. 11, 
which prevented them from divesting them- 


Annotations :—Refd. 


ENGLISH AND Emprre Digest SupelLeMeENT. 


selves of their statutory powers without the 
consent of the Board of Trade, & also under 
the general law applicable to statutory under- 
takings :—Held: the agreement was a 
business transaction into which defts. might 
reasonably enter ; it did not fetter the powers 
of defte. & was not incompatible with the 
ee by them of their statutory 
uties, & was not therefore ultra vires.— 
SouTHPORT CORPN. v. BIRKDALE DISTRICT 
ELeoTrRIOo Supety Co., [1925] Ch. 794; 94 
L. J. Ch. 3713 183 L. T. 854; 80 J. P. 149; 
69 Sol. Jo. 528; 23 L. G. R. 490, O. A.; affd. 
sub nom. BIRKDALE DISTRICT ELECTRICSUPPLY 
Co. v. SOUTHPORT CORPN., [1926] A. C. 355 ; 
95 L. J. Ch. 587; 1384 L. T. 678; 90 J. P. 77; 
42 T. L. R. 303; 24 L. G. R. 157, H. L. 
Brown v. Dagenham Urban District 


Council, [1929] 1 K. B. 737; Re Heywood’s Conveyance, 
Cheshire pinoe Committee v. Liverpool Corpn., [1938] 2 


54a. 


-l—A local authority were the 
undertakers for the supply of electricity in 
their district, but no electric inspector had 
been appointed for that district, & con- 
sequently the meters which the local 
authority supplied to their consumers, 
although standard meters, were not duly 
certifled as required by Electric Lighting 
(Clauses) Act, 1899 (c. 19), Sched., 8s. 49. A 
consumer of electricity objected to the 
demand made upon him for electricity alleged 
to have been consumed by him during a 
summer quarter. He alleged that either the 
meter had incorrectly registered the amount 
consumed or that the meter had been incor- 
rectly read. After a long correspondence the 
local authority cut off the consumer’s supply 
of electricity, alleging that they had the 











PART II. SECT. 11, SUB-SECT, 5.—A. 


ph - At fixed rate for definite 
peritod——W hether valid. ]—In the absence 
of an express or necessarily implied 
graut of power to pitf. town to contract 
to supp y electric energy from its 
municipal plant for a definite period at 
a fixed rate, held that such a contract 
was ultra virea, since it wiped out during 
ita currency the statutory power of the 
town to fix from time to time such rates 
as it may deem necessary in the proper 
management of the utility, of which 
the council are in a sense trustees 
for the public.—BRoADVIEW TOWN 
v. SASKATOHEWAN CO-OPERATIVE 
CREAMERI“S, LTD., [1928] 1 D. L. R. 
1119; (1928] 1 W. W. R. 324; 22 Sask. 
L. R. 356.—GAN, 

60, Powers of municipality as under- 
taker—-No power to surcharge for delay 
in payment.)-—A municipal corpn., 
thouch it may allow discounts for 
prompt payment for supplies of gas or 
dlectricity, cannot surcharge for delay 
in payment unless it is given statu- 
tory authority so to do, & no such 
aut nae at present existsa.—NELSON 
CITY ORPN. v. BUSBRIDGE, [1930) 
N. Zz. L. R. 269,.—N.Z. 

se. Prohibition against discrimination 
in grant to company—Conat oO 
grant.)—-By a contract made in 1913, 
resp. municipal corpn. granted to applt. 
co. the right & privil to sell electric 
ene for hting, count, ower 
industrial & other purposes ino dental 
thereto, within the municipality for a 

eriod of forty years. By clause 11 
‘he co. agreed not to make any charge 
for supplying the corpn. or any of the 
inhabitants of the municipality greater 
than that paid for similar services by 
any municipality or the inhabitants 
thereof, & that it would not dis- 
criminate against the ocorpn. or 
residents of the municipality :—Held: 





eh eer 
mitted.|—Applts., a 


(1) the prohibition against making 
higher charges was not limited to 
oharges made by appit. co. itself, but 
extended to charges made ne any 
supplier in the Province; (2) the 
words “* similar services ’’ did not refer 
to the character of the areas supplied 
according as it rendered the service 
more or less costly, but to the purpose 
or user of the electric energy supplied 
according to classifications in schedules 
of rates.—WRESTERN POWER Co. OF 
CANADA, Lirnp. v. MATSQUI CORPN., 
[1934] A. C. 322; 103 L. J. P. O. 67; 
150 L. 'T’. 441, P. OC.—OAN. 


sg. Reduction—Grounds for order.)— 
Decrease in costs of ererey not alone 
sufficient ground for the blio Utility 
Commission to order a reduction of 
rates to the consumer.—R. v. PUBLIC 
UTILITIES COMMISSIONERS, [1935} 1 
D.L. R. 456; 9 M. P. R. 1.—CAN. 


PART II. SECT. 11, SUB-SECT. 5.—B. 
Inaccurate accounts sub- 

rivate co. which 
generated & supplied electrical power 
in the City of Fredericton, New Bruns- 
wick, were, however, a ‘* public 
utility’? co. within Public Utilities 
Act, R. 8., 1927, of New Brunswick, 
& were accordingly under a statutory 
duty to furnish reasonably adequate 
service & facilities, & were strictly 
limited, in accordance with filed scheds. 
open to public inspection, as to the 
rates, tolls & char which they could 
e & exact. esps., who carried 

on a dairy business in Fredericton, 
bought from appite, electric energy 
which ey used in the manufacture 
of butter, ice-cream & other milk pro- 
ducts. To arrive at the correct amount 
of electric energy supplied it was 
n to multiply the meter dial 
reading by ten, but owing to a mistake 


14 


on the part of the applts. that was not 
done over a period of twenty-eight 
months, with the result that d g 
that time the resps. were charged with 
only one-tenth of the electric energy 
supplied to them. On a claim by 
appits. to recover the balance of nine- 
tenths :—Held: applits. were not 
estopped from recovering the sum 
C ed. The duty imposed by the 
Public Utilities Act on applits. to 
charge, & on resps. to pay, at scheduled 
rates, for all the electric current 
supplied by the one & used by the 
other could not be defeated or avoided 
by a mere mistake in the computation 
of accounts. The relevant sects. of the 
Act were enacted for the benefit of a 
section: of the public, & in such a case 
where the statute imposed a duty of a 
ositive kind it was not open to resps. 
o set up an estoppel to prevent it. 
An estoppel is only a rule of evidence, 
& could not avail to release applts. 
from an ob tion to obey the statute, 
nor could it enable resps. to escape 
from. the statutory obligation to pay 
at the scheduled rates. The duty of 
each party was to obey the law.— 
MARITIME ELECTRIC a, Lr. v. 
GENERAL DaInkigs, LTp., [1937] A. C. 
610 ; 937) 1 All BE. R. 748; 106 
L. J. PC. 81; 156 L. T. 444; 53 
T. L. R. 391; 81 Sol. Jo. 156, P. C. 


sk, Whether enttiled to KHen— Under 
Public Utilities Act, R. S. O., 1914 
c. 204), 6. 27.}—WELLAND CITY v. 
LECTRIO STEEL & METAIS Co., LTD., 
{1927] 2 D. L. R. 168; 600, L. R. 
127.—CAN. 


al, _-—— Supply to tenanis— 
Tenants evicted.}—Held: the only right 
of the undertakers was -to recover 
damages for the refusal of the con- 
sumers to carry out their contract.— Re 
MoKITTRIOK PROPERTIES, Lrp., [1927] 
2D.L.R.93; 60 0. L. R. 1329.— CAN. 





56a. 


63a. 


64. 


64a. 


right to do so under Electric Lighting Act, 
1882 (c. 56), s. 21. In an action in a county 
ct. by the consumer for an injunction to 
restrain the local authority from cutting off 
his supply of electricity the county ct. judge 
held there was a bond fide dispute between the 
consumer & the local authority as to the 
amount due & that therefore the local 
authority were not entitled to cut off the 
customer’s supply of electricity by reason of 
sect. 18 of the Electric Lighting Act, 1909. 
On an appeal by the local authority :—Held: 
(1) having regard to the finding of fact by 
the county ct. Judge that there was a bond fide 
dispute between the parties the local authority 
were not entitled to cut off the consumer's 
supply of electricity by reason of Electric 
Lighting Act, 1909 (c. 34), s. 18, as the cutting 
off of a supply of electricity was a most 
effective & practical refusal of supply; 
(2) inasmuch as the meter furnished by the 
local authority to the consumer was not a 
duly certified meter as required by Electric 
Lighting (Clauses) Act, 1899 (c. 19), Sched., 
s. 49, the register of that meter was not 
conclusive evidence’ ::f the value of the supply. 
JOSEPH v. EAST Aa: Cornpn., [1936] 1 kK. B. 
367; 105 L. J. K. B. 410; 153 L. T. 444; 
99 J. P. 481; 51 T. L. R. 579; 79 Sol. Jo. 
625; 33 L. G. R. 431, C. A. 


Refusal of supply—Bon4 fide dispute pending. ] 
— JOSEPH v. EAST HAM Corpen., No. 54a, ante. 


—-— Overhead wires—What statutes applic- 
able.]—-WEST MIDLANDS JOINT ELECTRICITY 
AUTHORITY v. PITT, MINISTER OF TRANEPORT 
v. Pitt, No. 30a, ante. 


Add, Annotation :—Refd. Graigola Merthyr 
Co. v. Swansea Corpn. (1927), 138 L. T. 485. 


Notice by highway authority of intention to 
reinstate road—Liability of undertaker for 
injury to public.}—The receipt of a notice 
under Electric Lighting (Clauses) Act, 1899 
(c. 19), Sched., para. 16, does not relieve the 
undertakers from their duty to protect the 
public from injuries sustained owing to the 
roadway not having been reinstated after 
an excavation has been made by them, if the 
highway authority fails to comply with their 
requisition. 

Semble: a notice under para. 16 to the 
undertakers need not be a written notice & 
can be inferred from a course of conduct.— 
PEARCE v. County oF LONDON ELECTRIC 
SuppLy Co., Lrp. (1935), 34 L. G. R. 349. 





PART II. SECT. 13, SUB-SECT. 1. 


Bp. ining 
of action—Electric-Power Boards Act, 
1925, @. 127.]}—Applt., who was em- 
wloyed by resps., a body corporate 
constituted under the provisions of 
Klectric-Power 
wleged that on June 6, 1930, while 


wor on @ transformer connected 
with h powered lines he met with 
an accident & sustained injuries. He 


issued a writ a 


Apr, 


to workman—Limitation sect. 127. 


Boards Act, 1925, | 934; °106 L. J. 


gainst the resps. on 
1, 1932, claiming poner special 


A 


Vol. XX.—Electric Lighting. 
64b. 


65a. 


Annotation: 


Cases 54a—78. 


——— Whether writing necessary.]—PARcE v. 
County OF LONDON Svuppuy OCo., Urp., 
No. 64a, ante. 

Liability for—Under Electric Lighting (Clauses) 
Act, 1899 (c. 19).]—Pitf., who was a farmer, 
was the occupier of property in the neigh- 
bourhood of an electricity power station 
which had been erected by deft. corpn. under 
Parliamentary powers & which emitted fumes 
heavily charged with sulphur & sulphur 
compounds so as to damage the property 
occupied by the pltf. In an action for a 
nuisance :—Held: (1) above Act did not 
expressly make dofts. liable for a nuisance, 
but (2) as defts. had not proved the nuisanco 
to be the inevitable eaule of the exercise of 


their statutory powers pitf. was entitled to an 


injunction & damages.—MANCHESTER CUORPN. 
v. FaRNWOrtTH, [1980] A.C.171; 99L. J. KR. 3B. 
83; 46 T. Ll. 2B. 85; 73 Sol. Jo. 818; 945. P. 
62; sub nom. Farnworri v. MANCHESTER 
Corpn., 142 L. T. 145; 27 L. G. R. 709, We 
Generally Refd. Markland Manchester 





vu, 


Corpn., [1934] 1 K. B. 566. 
67. Add. Annotations :-—Refd. Farnworth v. Man- 


70a. 


72. 


73. 


omitted to be done in tae execution 
or intended execution of the Act within 
It mattered not 
appit.’s claim was regardea as based 
ov implied contract or tort. --VINCENT 
@. TAURANGA ELECTRIC-POWER BOARD, 
[1937] A. C. 196; eet 3 All I. HR. 
5) ‘ 
151; 80 Sol. Jo. 1034, P. C.- N.Z. 
PART II. SECT. 18, SUB-SECT. 2. 
st. Falling eh CON ee 
uv 


Damage to land or stock from fal § 
wires, arising apart from uneuthorisec 


es 


chester City Corpn., [1929] LK. B. 533: Price 
v. Hilditch, [1930] 1 Ch. 509; West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 00 J. P. 159. 
Fumes—lInjunction.]—-MancHuesren Corpn, 
v. RARNWORTH, No, 652, w/e. 

Add Annotations :—-Consd. Nobie v. Harrison: 
[1926] 2 K. B. 332. Distd. St. Anne’s Well 


‘Brewery Co. v. Roberts (1928), 140 L. PT. 1; 


Bartlett v. Tottenham, [10321 1 Cn. 11435 
Kardon v. Yarcourt-Rivinyton (1982), 48 


T. L. Wt. 215; Wilkins ». Leighton (1932), 76 
Sol. Jo. 232. Apld. A.-G. v. Corke (1932), 
18 Wo. R. 6505 Hale oo. fennings Bros.. 
fLOBS pr AM Es, WR. S70. Refd. ilford 0. C. eo, 
Beal, [1925] 1K. B. 6713) Booth oo. Mhomas 
(1926), 95 1. J. Ch. 160; Stnithw. Gd. We. Ry. 
(1926), 155 [. T. 9125 Glanville oe, Sutton 
(1927), 44 Wa. R. eS 3; i. W. Ry. v. S.S. 
Mostyn, [1928] A. ©. 57; Pontardawe R. 1). C. 
v. Moore-Gwyn, [19290] 1 Ch. 656 35 Sycamore 
v. Ley (1982), 147 1. T. 612 3) Bishop o. Con- 
solidated London Properties, Id. (1933), 
102 L. J. KR. BB. 2575) Knott ov. Loudon County 
Council, |LO34] 1K. B. 1265 Ryan vw. Youngs, 
[1938] 1 All kK. R. 522); Sedleizh-Denfield v. 
St. Joseph’s Society for Jforeign Missions & 
Hillman, [1938] 3 All IK. RR, 32d. 


Add. Annotation :-—Retd. Manchester Corpn. 
v. Farnworth (1929), 46 T. L. R. 85. 


AE ce tL a me AS ee mn a be MNT Le te etemtre ie eee 


purposes is BO reasonable & prevalent 
that to bring electricity upon laud or 
eee for such purposes is to use the 
and or premises in uw natural & not an 
unnatural way. A person who keeps 
oo bis premises electric energy for 
domestic purposes is bound to exercise 
reasonably care to prevent damage 
therefrom accruing, but he is not 
respousible for damage not due to his 
own dcfault.—DHANAL SOORMA t. 
RANGOON INDIAN TELEGRAPH ASSOCN., 
Lri>, (1935), I. lL. R. 13 Ran, 36%.-—- 


whether 


156 L, T. 


nr 


IND. 

damages. On July , he de- | ; 

i , or nogligent acts on the part of a power b(p. 213) i. -—-- Fuse during slorm-— 
oe aay Pan ced euatemene of claim, board for which cluimanta would. have | Contributory negligence.|---A. fuse be- 
breach of an implied term of his ee a remedy my action a are Fea ee / | tween high tension wirca & 4 trans- 
tract of employment, or (b) a breach of improbable & too speculetive to form | former was ignited daring a storm & & 


duty owed by the resps. to him as a 


a& Bubject of compensation.—Woon v. 
TARANARI KLECTRIC-POWER BoOSARD, 


erson killed :-—Held: the co. was not 


-orkma . jable, as tho deceased had approached 
the claiti mane opin ig (1927) N. Z. L. R. 392.—N.Z. too near the live wire without excuse. 
sect, 127 of the Act. The statutory ie Go. ase ce 
words were rised by the utmost PART Il. SECT. 13, SUB-SECT. 3. ie rs f ae - ag L. R. 1; 5 
aaaplitade, & the action was one 13 ii, ——-——.]—The use of electric | F. L. J. (Can.) 99.— ‘ 
aga resps. for something done or | energy for lighting or other domestic oi, -—- —— Injury to licensee with 
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Cases 78—88a. 


76. 


84a. 


Add. Annotation :—Apld. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. 


Fire caused by faulty circuit—Damage by 
water.}—(1) In premises adjoining those of 
ltf. a fire originated, owing to some un- 

own defect in the electrical wiring. Pltf.’s 
premises were damaged by the water used 
for extinguishing the fire:—Held: in the 
absence of any proof of negligence by defts. 
in the installation or the maintenance of the 
electrical wiring, they were not liable in 
damages to pltf. under the doctrine of 
Rylands v. Fletcher. 


(2) For the purpose of reinstating both 
premises a hoarding was erected just outside 
pltf.’s premises, interfering with access to 
them. Pltf.’s trade in fact increased during 
that period :—Held: it was impossible to 
say that there was no interference with 
pltf.’s trade by reason of the erection of the 
hoarding & damages were assessed under this 
head at £15, if upon appeal they should be 
held to he recoverable.—COLLINGWOOD vv. 
Hiome & CoLONIAL Srores, Lrp., (1936] 1 


84b. 


88a. 


Annotation :—Refd. 
(1935), 152 L. T. 299 


ENGLISH AND EMPIRE Diaest SUPPLEMENT. 


All E. R. 74; 80 Sol. Jo. 167; affd., [1936] 
3 All E. R. 200, C. A. 


Measure of damages—Erection of hoard- 
ing during rebuilding—lInterference with 
access. |—-COLLINGWOOD v. Home & COLONIAL 
SToRES, Lrp., No. 84a, ante. 


Basis of assessment—Deduction of sinking 
fund payments.]—An electricity undertaking 
carrying on business under statutory powers 
was required by statute to set aside out of 
revenue certain sinking fund payments to 
provide for the value of its physical assets 
when the undertaking would be transferred 
to a joint electricity authority in 1971 :— 
Held: in arriving at the rateable value of 
the undertaking, on the ‘ profits ’’ basis, the 
sinking fund payments were not to be de- 
ducted from the profits.—StT. JamEs’ & Pa 
MALL EvLectric Lieut Co., Lrp. v. WEst- 
MINSTER ASSESSMENT COMMITTER, [1934] 
A.C. 33; 103 L. J. K. B. 9; 150 L. T. 123; 
98 J. P.20; 50 T. L. R. 75; 77 Sol. Jo. 815; 
32 L. G. R. 1, HW. L. 

Re Southern Railway Co. Appeals 








moatice of 
damages for personal injurics sustained 
by, pitf. as the result of his fishing-rod 
coming into contact with an electrical 
transmission wire which deft. co. main- 


taine 


granted by the owner of the land over 
which the wire was carriod. 
was in the possession of a tenant & ti.e 


pitt. 


danger.j}—An action for 


persons 


d under an easement therefor 


The laid Although 


constructed by 


had, apparently, the implied 


properly 


consumer.J—Where a 


v. Fletcher, No. 73, does not apply to 
exercising 
statutory powers.—HANCOCK »v. MID- 
LAND JUNCTION MUNICIPALITY CORPN. 
(1926), 28 W. A. L. R. 91.—AUS. 

sk. Liability of licensee for lealage— 
supply line constructed by 
supply Ine is 
the consumer the 


power board for the gencration of 
clectricity by water-power, & is not 
applicable only to the moving parts of 
such plant—namely, the _ turbines 
which drive the generator together 
with the generator  itself.—-Grey 
COUNTY v. GREY ELEcrnrico-POWER 
Boarp, [1936) N. Z. L. R. 247.—N.Z. 


A 
sw. Jlydro-clectric works-—--Rasis of 


their 


assent of the tenant to go on the land. 
Tho jury found deft. negligent in main- 
taining the wire too near the ground, 
but also found that pltf. had been 
contributorily negligent, & apportioned 
the damages. The judge dismissed 
the action, on the ground that the 
cause of action as sect up in the plead- 
ings was confined to alleged breaches 
of the regulations for such wires under 


Klectrical Knergy Inspection Act, 
h. 8. B. C., 1924 (c. 77) :—Held: the 
appeal should be dismissed, on the 


ground that pltf. was aware of the 
danger but took no care to avoid it, & 
deft. owed no duty to him to have its 
wire strung higher.—SaALe v. Hast 
KOOTENAY POWER Co., LTD. (No. 2), 
119381) 3 W. W. R117; 4D. L. RR. 221; 
44 B.C. R. 1415 affd., (1931) 4 D.L. R. 
693; S.C. It. 712.-—CAN. 





o ii. -——— On standard.|—PItf., 
an boy of ten years, claimed damages 
for personal injuries occasioned by the 


negligence of deftsa. His injuries were 

ustained by coming in contact with 
wires carrying an clectric current at 
the top of a standard & of falling from 
the stundard :—Held: defts. not 
Hable.—KeENNY v. ELECTRICITY SUPPLY 
BOARD, {1932] I. Rt. 73.—IR. 


o ili, Power line in tree—Short 





ctrceutt during storm.)-——-CREPIN _ U. 
OTTAWA ELEcTRIO Co., [1931] 1 
D.L. Rh. 792; 


affd., [1931] S. Cc. R. 
407; 3 D.L. RR. 118.—CAN. 

o iv. Improper supply of high 
tension current.|\—One of pitfs., a boy 
lying in bed in the house of his mother, 
the other ie? was burned by a current 
of electricity from the town supply — 
Held: (1) the town corpn. was liable 
for the acts of the Boards of Comrs. 
appointed under a bye-law; (2) tho 
system was dofective, since it consisted 
of a high tension current; (3) there 
was no contributory negligence, 
although the iron bedstead was in 
contract with a radiator in contact 
electrically with the earth, for this was 
usual & common.—YOUNG v. GRAVEN- 
NURST (1910), 22 O. L. R. 2913 affd. 
(1911), 24 QO. L. R. 467.—CAN. 


78 i. —— Limitation Of ee 
authority.J—The principle of Ryla 





Ncensee remains liable for leakage of 
tho current through the supply Hne.— 
RANGOON ELECTRIC TRAMWAY & 
SUPPLY Co., LTp. v. KING-EMPEROR 
(1933), I. L. R. 11 Ran. 162.—IND. 
sg. Standard of care requircd.|—Cos. 
supplying electricity for lighting & 
Done are engaged in an operation of a 
angerous nature & are bound to 
exercise over their systems a super- 
vision & diligence proportionate to the 
peculiar & dangerous character of the 
commodity in which they deal.— 
BLUMSEN v. NATIONAL LIGHT & POWER 
Co., LTpD., [1934] 1 W. W. RR. 257.— 


PART II. SECT. 16. 


so. Asscssment of franchise — Va- 
lidity.J}—Applt. had a special franchise 
for supply of electric ht & power 
to resp. town. It had only a distribu- 
tion system within the town, its 
gcnerating plant being elsewhere. The 
town assessed the pole line & distribu- 
tion system at $3,000 & the franchise 
at $7,000. Applt. contended that, as 
it had no property in the town except 
that assesscd at $3,000 as aforesaid, 
the $7,000 assessment on the franchise 
was illegal:—Held: the assessinent 
did not violato sect. 413 (6) of Town 
Act, Sask, 1927. Assessment must be 
made of the land &, “‘ in addition,” of 
the special franchise according to the 
method of determination laid down. 
ven & argument that might otherwise 
be based on “‘ double assessment ’’ was 
met by the express piety, pro- 
vision.—- CANADIAN UTILITIES, LTD. ¥. 
STRASBOURG Town, [1931] S. C. R. 
72 ? 2 D. L. R. 43.—CAN. 


sr. Officcs of Power Commission.]— 
Nova Scotia Power Commission is 
expressly exempted from taxes for 
ofices occupied under a_ lease, by 
Power Commission Act, 1930.—e 
Nova Scotia POWER COMMISSION 
& BANK OF Nova Scotia, [1935] 3 
D. L. R. 495 > 9 M. P, R, 475.—CAN. 


st. Plant of Power Board.j)—The 
exemption of ‘‘ machinery, whether 
fixed to the soil or not,” from the 
definition of ‘‘ rateable property ”’ in 
Rating Act, 1925, s. 2, includes the 
whole of the plant of an electrio- 


16 


assessment.J—In valuation of a hydro- 


electric works :—Held ; the  con- 
tractor’s principle was properly 
applied, but no addition should be 


made to the capital cost in respect of 
pre-war construction, & a 334 reduc- 
tion sKould be mado for depreciation 
& obsolescence.—BRITISH ALUMINIUM 
Co. wv. INVERNESS-SHIRE ASSESSOR, 
[1937] 8. L. IT. 375.—SCOT. 


PART II. SECT. 24. 


aq What must be  shown.)—To 
establish the offence, under sect. 47 (1) 
of the Electric Light & Power Act, 
1928, of fraudulently using electricity 
of any undertakers, it must clearly 
appear that the person charged uscd 
the electricity with intent to defraud 
the undertakers a, depriving them of 
their electricity without due paynient 
thercfor.—FostreR v. DAMYON, [1932] 
Argus L. R. 477.—AUS. 


PART II. SECT. 25. 


sa. Property in apparatus on 
remises—Transformers, switches d- 
hulbs.|—Held : the words ‘‘ dynamos, 
poles & wires’? in 3 Edw. 7, 1903, 
c. 45, 8s. 20, refer to the equipment 
necessary to render electricity avail- 
able for the ratepayers generally, as 
contrasted with equipment necessary 
to supply any individual ratepayer. 
The expression ‘‘ all other mechinery 
construed ejusdem generis with ho 
words ‘‘dynamos, poles & wires 
does not include transformers, switches 
or electric bulbs in private houses or 
factories, & which would only bencfit 
the individual ratepayers & not tbe 
general eee of the ratepayers.— Hz Pp. 
Lewis, {1923] 1 D. L. R. 146; 50 
N. B. R. 446.—CAN. 


PART II. SECT. 27. 


sb. Whether compulsory—Agreement 
with. provision for arlitration § con- 
pons by atatute.}—An agreement 
etween a municipality & a co. for 
the supply of electric light & other 
services to the citizens of the muni- 
cipality contained a clause for the 
adjustinent of rates in future between 
the parties with provision for arbn.. 
& an Act was passed in 1906 


103a. 


103b. 


103c. 


elem 





What amounts to employment by 
‘‘authorised undertaking ’? — Employment 
when Claim arises.J}—The claimant N. had 
been employed as an electrical engineer by a 
co. supplying electricity at P. The ‘co. 
entered into an agreement with an authorised 
undertaking at N. to take electricity in bulk 
from that undertaking, & ceased itself to 
supply electricity from the date of the agree- 
ment. The co. then dismissed the claimant, 
having no further need for his services. He 
claimed to be entitled to compensation under 
Electricity (Supply) Act, 1919 (c. 100), s. 16, 
on the ground that he had suffered loss of 
employment in consequence of an agreement 
between authorised undertakers within that 
sect.; & he based the amount of his claim 
on the fact that he had been in receipt of 
an annual salary. The referee held, subject 
to the opinion of the ct. on a special case, that 
the claim of the claimant was correct, & that 
the amount of compensation to which he was 
entitled was £1,160 :—Held: on argument 
of the special case, (1) although at the time 
when the agreement was made between the 
P. co. & the N. und -rtaking the co. was not 
an authorised undertaker, it had since 
become an authorised undertaker & was one 
at the time when this claim arose, & it was 
therefore covered by the reference in sect. 16 
to authorised undertakers; & (2) on the 
facts, the claimant was employed at a weekly 
& not an annual salary, & the compensation 
due to him must be calculated accordingly.— 
NAYLOR v. PEACEHAVEN F1EctTRIC Lianr & 
PowER Co., Lrp. (1931), 47 T. L. R. 535. 


Employment at ‘‘ annual salary ”'—- 
What amounts to.]}—NaytLonr v. PEACEHAVEN 
Huectric LIGHT & PoWwER Co., Lrp., No. 
108a, ante. 


Meaning of ‘‘ scheme.’’]—Electricity 
(Supply) Act, 1919 (c. 100), s. 16, provided 
that “if... within five years from the 
date when under this Act... a scheme for 
the improvement of the supply of electricity 
in any district has come into operation,” 
any servant who has been regularly employed 
in any authorised undertaking proves that in 
consequence of the scheme he has suffered 
loss of employment or diminution of wages 
he shall be entitled to compensation. The 
Electricity Comrs., in order to provide for 
the improvement of the existing organisa- 
tion for the supply of electricity in a district, 
made an Order under sect. 7 of the Act of 
1919, constituting an electricity district & 
establishing an Electricity Advisory Buard for 
that district. The Order, which provided 
that the Scheme set out in the Sched. to 
the Order should operate & have effect, came 
into operation on June 4, 1924, having been 
previously confirmed by the Board of Trade 
& approved by resolutions passed by both 
Houses of Parliament. Under the Scheme 
set out in the Sched. the Advisory Board 
could only make recommendations to the 
constituent bodies composing it & to the 
Klectricity Comrs. Para. 11 of the Scheme 
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Cases 108a—106a. 


provided as follows: ‘‘ (1) The main outlines 
of the Technical Scheme for the improvement 
of the supply of electricity in the district, to 
which the general approval of the Comrs. is 
hereby given, are set forth in the Second 
Annex hereto, which Annex shall be deemed 
to form part of this Scheme & shall have effect 
accordingly. (2) The Board shall take all 
steps within their power to secure the carrying 
into effect of the Technical Scheme, which 
may be modified or varied with the approval 
of the Comrs.” ‘The main outlines of the 
Technical Scheme in the Second Annex pro- 
vided that certain generating stations, includ- 
ing a new one belonging to the Leicester 
Corpn., should be utilised under the Scheme 
& extended as might hereafter be determined, 
& that certain generating stations, including 
two belonging to the Leicester Corpn., should 
be utilised until the load could be transferred 
to the new stations. Those two stations were 
closed down in Aug. & Sept. 1930, & a number 
of workmen employed therein in consequence 
lost their employment or suffered a diminu- 
tion of wages, & on Nov. 5, 1080, they claimed 
compensation from the Leicester Corpn. under 
Electricity (Supply) Act, 1919 (c. 100), 8. 16. 
It was contended on their behalf that the 
word ‘‘ scheme ”’ in that. section referred not 
to the Scheme in the Sched. to the Order, 
under which the Advisory Board was 
established, but to the Technical Scheme set 
out in the Annex, which provided for the 
closing of the two generating stations & 
under which they were closed :—J/eid : the 
word ‘‘scheme’’ in sect. 36 meant the 
Scheme for the improvement of the existing 
organisation for the supply of electricity 
in any district which the Electricity Corors. 
had to approve or formulate under sect. 5 
of the Act of 1919, & the Order viving effect 
to which in the present case care into opera- 
tion under sect. 7 of that Act, as soon as it 
was confirmed by the Board of Trade & 
approved by resolutions of both Llouses of 
Parliament, the last of which in the present 
case was June 4, 1024, & consequently the 
claims for compensation vere out of time. 
lurther, even if the word ‘ scheme’ in 
sect. 16 meant echnical Scheme, inasmuch 
us para. ll of the Nched. provided that 
the Second Annex, in which the main out- 
lines of the Technical Scheme were set out, 
should be deemed to form part of the Scheme 
& should have effect accordingly, therefore 
it came into operation on the same date 
as the Schene.—Bertrrs v. LAYICESTER CORPN., 
(1V82) 1 WK. B. 579; 101 L. J.B. B. 263; 146 
L. Tl. 466; 065. P.114; 46 T. LR. 223; 76 
Sol. Jo. 129; 380 L. G. LK. 163. 


Time for ascertaining value of property. ]— 
Under an Electric Lighting Confirmation 
Order Act, it was directed that a co. should 
sell, & a local authority might, & should 
purchase that part of the undertaking & 
business of the co., which was situate in the 
arca of the local authority. After a notice 
to treat had been given the co. incurred a 
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confirming it & declaring it binding 
upon the parties:—Held: the effect 
of the Act was not to turn tho clause 
in the agreement into a statutory 
vbligation to go to arbn. but the 
Act only made valid & binding what 


J.S. 


without it might have been wu invalid 
agreement.—RED DEER (CITY)  v. 
WESTERN GENERAL ELECTHIC Co., 
[1924] 2 D. L $17; 1 W. W. KR, 
1092; 20 Alta R. 372.—CAN. 

sd. Authority of cuuncil to refer 


17 


» RR. 
.L. 


dispule to arbitrulion-——Vaiidily of con- 
sequent awurd—Power Commission Act, 
R. 8. O., 1914 (ec. 39), 8 18.)—BEACH 0. 
Hypro ELEcTRIC POWER COMMISBION 
oF ONTARIO, (1927] 1 D. L. R. 277; 
(1927) 8. O. R. 251.—OAN. 


38 
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tation :-—As io (1) Apld. Oxford 
Electric Co., Ltd. (1930), 143 L. T. 5 


106b. 


considerable amount of further capital 
expenditure in respect of the undertaking. 
The purchase-price having been left to 
arbitration & the arbitrators referring it to 
an umpire, the umpire in fixing the purchase 
price considered that the adjustment of the 
rights of the. parties in respect of such capital 
expenditure, did not come within the award, 
& fixed the price without considering it. 
On an action brought by the co. for specific 
performance, it was submitted by the local 
authority that the co. could not show a good 
title to certain property comprised in the 
purchase. At the time of the hearing of the 
action the local authority were endeavouring 
to obtain leave to borrow the purchase 
money on the security of their rates :— 
Held: (1) the High Ct. in this action was the 
proper party to adjust the rights of the 
arties as to the additional capital expendi- 
ure, that an inquiry must be directed on 
the matter of the additional expenditure, the 
local authority being entitled to the under- 
taking of the co., as it was at the date of 
er aregt subject to necessary fluctuations 


efore completion, & that it could not have’ 


thrust on it an unduly enlarged undertaking ;° 
(2) there must be an inquiry as to the title 
of the co. to the property sold, for the pur- 
pose of seeing if the local authority were 
entitled to any compensation ; (3) a decree for 
specific performance w:uld be made 
favour of the co., & a date fixed for comple- 
tion; with liberty to apply to extend the date. 
—METROPOLITAN ELECTRIC Suppiy Co., 
Lrp. v. MARYLEBONE CoRPN. (1903), 67 J. P. 
882; 1L. G. R. 673. 

; Nd vw. Oxford 





By the Oxford Electric Lighting 
Order, 1890, which was a provisional order 
granted by the Board of Trade under the 
Electric Lighting Acts, 1882 (c. 56), & 1888 
(c. 12), power was given to the predecessors 
of applt. electric co. to supply electricity in 
QO. In 1892 applt. co. became the successors 
of the undertakers named in the order of 
1890. Under sect. 63 of the order the local 
authority, resp. corpn., could within forty- 
two years give notice requee the under- 
takers to sell, subject to all subsisting rights 
& contracts, at a price to be ascertained 
by either of two methods, the one selected 
in this case being by capitalising the net 
profits of the undertalane at 6 per cent. per 
annum upon the capital of the co. shown by 
the books of the co. to have been properly 
expended on the undertaking at the date of 
the notice requiring the undertakers to sell. 


‘Sect. 4 provided that if the undertaking was 


purchased in accordance with the provisions 
of the order the local authority should from 
the date of such purchase be the undertakers. 
By sect. 8, the undertakers were required to 
keep accounts of the capital employed for 
the purpose of the business distinct from any 
other accounts. In accordance with sect. 63 
notice was given by the corporation on 
Dec. 8, 1928, to the co. to sell. An action 
was brought by the corpn. to determine what 
was the proper method for ascertaining the 
urchase price to be paid by the corpn., 
what was the date as from which the sale 
was effected & the corpn. became entitled 


to take the profits of the going concern. The. 


corpn. claimed that the price should be 


in |. 


106c. 


18 


ENGLISH AND Empire Dicest SuPPLEMENT. 


arrived at by capitalising upon a basis which 
the order did not fix, a sum of 5 per cent. 
upon the capital of the co. shown by their 
books to have been properly expended upon 
the undertaking, upon the footing that that 
sum represented the annual net profits of the 
co.’s undertaking, & that they were entitled 
to the profits as from the date notice was 
given, namely, Dec. 3, 1928. The co. 
asserted that the price ought to be fixed by 
capitalising the annual net profits of their 
undertaking upon a 6 per cent. basis, in 
other words, to first ascertain what the 
annual net profits were & then the capital 
sum which, if invested at 5 per cent., would 
produce those profits, & that they were 
entitled to retain the profits down to the 
date when the purchase money had been 
ascertained, & the obligation of the corpn. 
to pay it had arisen. The judge accepted 
the view of the corpn. on both points, holding 
that the date from which the purchase was 
to take effect was not dependent on the fixing 
thereof by the Electricity Commissioners 
under Electric Lighting Act, 1888 (c. 12), 
s. 2, but was to be ascertained by reference 
to the provisional Order of 1890 alone :— 
Held: there would be difficult calculations 
necessitated by the co.’s method of arriving 
at the purchase price, & sect. 8 might be used 
as indicating that the method suggested by 
the corpn. was right & would simplify the 
calculation. Where there was no special 
inditation of the date when property was to 
change hands the date of the transfer would 
be that of taking possession after a good 
title was shown, but here there were certain 
indications. The co. relied on sect. 4 of the 
order as showing that the date must be when 
the local authority acquired their rights 
& responsibilities upon payment of the 
purchase-money, but sect. 4 dealt with a 
different matter to sect. 63, & did not eluci- 
date the interpretation of sect. 63, sub- 
clause 1, the clause elected as the basis for 
arriving at the price. The words “ at the 
date of such notice” in that sect. showed 
that to be the crucial date.—OxFoRD CoORPN. 
v. OxForRD Etectric Co., Lrp. (19380), 143 


L. T. 5677; 94 J. P. 229; 29.L. G. R. 1, 
C. A. 
Purchase of part of undertaking—Price— 


Construction of provisional order.]—Applts. 
were statutory undertakers for the supply of 
electricity in the Sale Urban District & in 
parts of the Bucklow Rural District under 


Ashton-on-Mersey Electric Lighting Order. 
1896, confirmed by the Electric Lighting 
Orders Confirmation (No. 86) Act, 1896. 


The question involved in the appeal was 
whether on the true construction of sect. 58 
of the Ashton-on-Mersey Electric Lighting 
Order, 1896, the price to be paid by the Salc 
Urban District Council (resps.) on the pur- 
chase of the part of the undertaking authorised 
by the said order, which was situate within 
the district of resps., was a sum equal to the 
total expenditure on the whole undertaking 
or only a sum equal to the expenditure on 
part of that undertaki By sect. 58 ot 
Ashton-on-Mersey Electric Lighting Order. 
1896: ‘' (4) The price payable by the local 
authority shall be ascertained as follows: 
If the accumulated profits of the under- 
taking shall at the expiration of the notice 


111. 


amount to or exceed a return of seven & a half 
per cent. per annum on the total expendi- 
ture of the undertakers upon the undertaking 
including the cost of additions & alterations 
the purchase money shall be a sum equal to 
such total expenditure. If the accumulated 
profits of the undertaking shall at the said 
time not amount to such a return as aforesaid 
the purchase money shall be a sum equal to 
the total expenditure as aforesaid together 
with such further sum as will with the 
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accumulated profits if any made by the 
undertakers amount to a return of seven & 
a half per cent. per annum as aforesaid ” :— 
Held: in sect. 68 (4) of the 1896 Order, 
‘total expenditure of the undertakers upon 
the undertaking ’’ meant the total expendi- 
ture on the whole undertaking authorised by 
that order.-—ALTRINCHAM ELEctric SUPPLY, 
Lrp. v. SaLE URBAN District CoUNCIL 
(1936), 154 L. T. 379; 100 J. P. 243; 80 
Sol. Jo. 204; 341. G. R. 215, H. L. 


Part IV.—Special Legislation—Power Acts. 


Add. Annotation :—Consd. Southport Corpn. 
v. Birkdale District Electric Supply Co., [1925] 
Ch. 794. 


{11a. Act authorising application by another party 


sf. Power Commission Act, R. S. O., 


for power to supply energy within area of 


supply—Consent of undertakers unnecessary.) 
—k.v. NLECTRICITY Comrs., £2 p. YORKSHIRE 
ELectric Power Co, (1927), 188 L. T. 280; 
91J.P.191; 44 7.1L. BR. 26; 251. GR. 524, 
D.C. 


Part V.—Undertakings not Specially Authorised. 


114. Add. Annotation :---Consd. Re Insole’s Settled Estate, [1038] 3 AM FB. rR. 406, 


PART IV. 


1927—Submission of question to electors 
Who-— are “electors of the munict- 
pality.”"J—E Gk &. SOUTHAMPTON, 


19 


(1920) 3 D. L. HK. 629; 62 0. TL. XK. 
645.—CAN. 








Add. Annotation :—As to (1) Apld. Berry vr. 


Add. Annotation :—Refd. Liggett (Liverpool) 
v. Barclays Bank, [1928] 1 K. B. 48. 

Add. Annotation :—Refd. Soviet Republics 
Union v. Belaiew (1925), 42 T. L. R. 21. 
Add. Annotations :—Generally, Refd. Maine 
& New Brunswick Electrical Power Co., 
Ltd. v. Hart, [1929] A. C. 631; Simpson v. 
Maurice’s Exors. (1929), 45 T. L. R. 581. 


140a. S. P. Ricu v. SYDENHAM (1671), 1 Cas. in 


Ch. 202; 3 Rep. Ch. 743; 21 EH. ht. 738. 
Add. Annotation :—Refd. Harrods, Ltd. v. 


Consd. Je 
Wait, [1927] 1 Ch. 606. Refd. Cotton v. Heyl, 
As to (2) Consd. Re Wait, 

Generally, Refd. Re Gil- 
lott’s Settlement, Chattock v. Reid, [1934] 
Ch. 97; Me Warren, Wheeler v. Mills, [1935} 


Add. Annotations :—Refd. Re Wait, [1927] 
Ditcham v. Miller (1931), 100 


Re Blackwell, 


Blackwell v. Blackwell, [1929] A. C. 318. 
Add. Annotation :—Refd. Jte Blackwell, Black- 
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equitable doctrine should be applied 
in any case so as to modify tho effect 
of an Indian Act, which may well be 
doubted, the English doctrine of part 
performance affecting the provisions 
of an Inglish statute as to the right 
to sue upon a contract, cannot be 
applied so as to create without writing 
an interest which Transfer of Property 
Act, 8s. 107, enacts can be created only 
by a registered instrument.—ARIFF v. 
JADUNATH MAJUMDAR (1931), 58 L. KR. 
Ind. App. 91, P. C.—IND. 

1 vii. —~--——.])—The law In India recog- 
nises no distinction between legal & 
equitable ostates.—CHHATRA KUMARI 
DEVI »v. MOHAN BIKRAM SHAH (1931), 
58 L. R. Ind. App. 279, P. C.—IND. 


1 viii. -}—The principles’ of 
equity as applied to the practice of the 
ots. in. Ingland should be observed in 
the cts. of British India in cases in 
which there is no law extant, which 
lays down a different procedure.— 
NABAKUMAR SINGH DUDHURIA . v. 
FaTEW SINGH NAHAR (1934), I. L. R. 
61 Calc. 986.—IND. 


Llix. ——--.}—Tho rulos of equity that. 
can be applicd in India are well 
recognised rules which have been 
accepted in England. It is hardly 
open to an Indian ct. to invent a 
new rule of equity for the first time 
contrary to the principles laid down in 
English cts.---AJUDHIA PRASAD», 
CHANDAN LAL, I. L. Wt., [1937] All 860. 


a 





22 i. No tnterference with operation 
of statute.)—It is not open to the cts. 
in India to introduce & enforce 
equities modifying the statute law.— 
BASLINGAWA v. CHINNAVA (1931), 
I. L. R, 56 Bom. 556.—IND. 


22 ii. .-}—The ct. cannot dispense 
with the express terms of a statute 
by construing them as subordinate to 
the considerations of equity.—Re 





PART II. SECT. 5, SUB-SECT. 1. 

97 i. Imposition of equituble terms— 
4s condition of relief.|}—A person who 
seoks equity must do equity, & there- 
fore one who demands performance of 
an agreement to hold property in 
trust for him must be content to have 
the agreoinent equitably construed.— 
Re RetGaL PHONOGRAPH Co., Hz p. 
TRUSTER, [1924] 1 D. L. R. 9473; 4 
C. B. R.418.—CAN. 


PART II. SECT. 5, SUB-SECT. 2. 


ca. Applicable to school corporation.) 
—-NIAGARA PUBLIO SONOOL BOARD v. 
QUEENSTON WOMEN’S INSTITUTE, 
{1926) 4 DL. R.13; 59 O. L. R. 213. 


PART II. SECT. 6. 


130 vi. ——— —-—.])—McGOUIRE v. 
PROSSER, [1925] 3 D. L. R. 866.—CAN. 


PART II. SECT. 7. 

157 1. Application of maxitm—Con- 
fined to persons entitled to enforce 
obligation.}—When the obligation to 
do what ought to be done is not an 
absolute duty but only an obligation 
arising from contract, the maxim 
* ey looks at that as done which 
ought to have been done ’’ {s applicable 
only in favour of some person entitled 
to enforce the contract as against the 

erson liable to perform it.— Re 

ry WwW. R. 465.— 


ICHAELIS, {1933} 1 
AN. > 

o fi. Executory agreement for lease 
—<Acts of ownership—Ejectment.]— 
ARIFF 0. JADU NATH MAJUMDAR (1928), 
I. L. R. 55 Calo. 1090.—IND. 

c ii. Assignment of future pro- 
perty.|—In the absence of any statutory 
enactment, the principle of Collyer v. 
Isaacs, No. 173, supra, should be 
adopted in British India.—Co-opERa- 
TIVE HINDUSTHAN BANE, LTD. v. 
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59 Calc. 667.—IND. 


PART HI. SECT. 11, SUB-SECT. 1. 

192 iv. -l—In April, 1923, 
pitf. co. entered into an agreement 
in writing with B. for a lease to the co. 
for five years of certain Jand. RB. diced 
in Feb. 1924. This action was brought 
on May 20, 1924, against the exors. of 
bh. & against G., to whom the exors. 
had, in May, 1924, agreed to sell the 
same land: & the M. co., to which the 
Jand was (by direction of G.) conveyed 
by the exors. of B. on July 13, 1924, 
was added as a deft. Pltf. co. claimed 
specific performance of its agreement 
with B., a declaration that {ta rights 
were paramount to the rights of defts., 
in the Jand, & in the alternative 
damages for delay in carrying out the 
agreement & for breach thereof. A cer- 
tificate of lis pendens was registered on 
May 21, 1924. On May 20, 1924, which 
was after the making of the second 
agreement, but before its registration 
on that day, defts. received notice of 
the claim made by pltf. co. Defta. 
G.& the M. co. contended that they 
were purchasers in good faith without 
notice of pltf. co.’s claim & were 
entitled to the benefit of the Registry 
Act, R.S. O. 1914, c. 124, ea. 71, 72, 73 
& 75 :—Held: sect. 71 was applicable 
to the facts of the case: at the time of 
the purchase these defts. had no actual 
notice of pltf. co.’s claim or agreement, 
& their agreement was registered before 
pltf. co.’s—in fact the latter was never 
registered at all—& the provisions of the 
Act afforded them a complete defence, 
but, leaving a the provisiona of the 
Registry Act, defts. bad the better 
equity.—PARAMOUNT THEATRES, LTD. 
v. BRANDENBERGER, (1928] 4 D. L. R. 
573; 62 0. L. R. 579.—CAN. 

sb. Defence of purchase for value with- 
out notice—Not pleaded—Right to raise 
on appeal.j—The plea of bond fide pur- 
chase for value is one which ought to 
be specifically alleged & proved by 


Cases 30—186. ENGLISH AND Empire Digest SUPPLEMENT. 
Part Il.—Equitable Maxims. 
80. Add. Annotation :—Refd. Tallack v. Tallack 86. 
& Broekema, [1927] P. 211. Berry, [1929] 2 K. B. 316. 
81. Add. Annotation :—Refd. Re Anchor Line 101. 
(Henderson Bros.), Ltd., [1937] Ch. 483. 
41. Add. Annotation :—Consd. Sutherland Pub- 108. 
lishing Co. v. Caxton Publishing Co., [1936] 
1 All BK. R. 177. 133. 
44, Add. Annotations :—Refd. Wright v. Morgan, 
[1926] A. C. 788; A.-G. v. Goddard (1929), 
98 L. J. K. B. 743; Harrods, Ltd. v. Lemon, 
(1931] 2 K. B. 157; Solloway v. Johnson, 
{1934] A. C. 198. 
59. Add. Annotation :—Refd. Charles v. Cardiff 149. F He 
Collieries (10928), 44 T. L. R. 448. Tester, [1937] 2 All Ik. R. 236, 
68. Add. Annotations :—Folld. Re Arden, Short 159. Add. Annotations :—As to (1) 
v. Camm, [1935] Ch. 826. Refd. I. R. Comrs. 
v, Raphael, I. R. Comrs. v. Ezra, [1935] [1930] 1 Ch. 510. 
A. C. 96. [1927] 1 Ch. 606. 
63a. -]|—- When strict conveyancing 
‘ phraseology is not employed in the limitation : me 
of an equitable estate in freehold heredita- 2 All E.R. 33t. 
_ ments, the grant thereof will carry the fee 173. 
simple, if the instrument upon its proper 1 Ch. 606 ; 
construction discloses 4 clear intention to L. J. P. C. 177. 
pass it.—Re ARDEN, SHORT v. CAMM, [1935] 177. Add. Annotation :—Consd. 
Ch. 326; 104 L. J. Ch. 141; 152 L. T. 453 ; 
79 Sol. Jo. 68. 186. 
46. Add. Citation :—-132 L. T. 21. well v. Blackwell, [1929] A. C. 318. 
PART I. MIOHAELIS, [1933] 1 W. W. R. 465.— 
1 vi. .—Even if an English CAN. 











193a. —— Purchase pendente  lite.)—A 
purchase pendente lite, though without actual 
notice, & for a valuable consideration, shall 
be set aside.—SORRELL v. CARPENTER (1728), 
2P. Wms. 482; 24 E.R. 825, L. C. 
Annotations :~—-Consd. Bellamy v. Sabine (1857), 1 De G. 
& J. 566; Wigram v. Buckley, [1894] 3 Ch. 483. Refd. 
Metcalfe v. Pulvertoft (1813), 2 Vea. & B. 200. 
219. Add. Annotation :—Refd. Clayton v. Clayton, 
[1930] 2 Ch. 12. 


.]—Pitf. filed a bill to have a con- 
veyance set aside. Deft. had conveved the 
estate to mtgees.:—Held: they, as pur- 
chasers for valuable consideration without 
notice, could not be interfered with.— 
BULLEY v. BULLEY (1874), 9 Ch. App. 739; 
o J.Ch. 79; 30 L. T. 848; 22 W. RR. 779, 


233a. 








Vol. XX.—Equity. Cases 198a—414a. 


239a. 





——.]—HARRISON v. FortrH (1695), 
Prec. Ch. 51; 1 Eq. Cas. Abr. 331; 24 E. R. 26. 


Annotations :—For “ Refd. Stickney v. Keeble 
{1915] A. C. 386” read ‘‘ Consd. Stickney v. 
Keeble, [1915] A. O. 386.” 


Add Annotations :—Apld. Bernard v. Williams 
(1928), 139 L. T. 22. Refd. Lock v. Bell 
[1931] 1 Ch. 85. 

253. Add. Annotations :—Consd. Ie Sandwell Park 
Yollierv Co., Field v. Tho Co., [1929] 1 Ch. 
277; Lock v. Bell, [1931] 1 Ch. 85. Refd. 
Bernard v. Williams (1928), 189 L. T. 22; 
Harold Wood Brick Co. v. Ferris, [1935] 2 
K.B. 198 ; Pincott v. Moorstons, Ltd. (1936), 
SO Sol. Jo. 207. 


Add. Annotation :—As to (1) Refd. Watson & 
Everitt v. Blunden (1034), 18 Tax Cas. 402. 


252. 


2595. 


Part III.——Equitable Jurisdiction or Equitable Relief. 


258a. S. P. DREWRY v. VaRNES (1826), 3 Thuss. 

94; 5.7.0.8. Ch. *7: 88 Is. R. 511. 
-}—An agent cannot file a bill against 
& principal, or a principal against an agent, 
for an account, except in the case of com- 
plicated accounts, where there is an insufti- 
cient remedy at law. 

Pitf. filed a bill against persons who claimed 
various interests in a fund then in his hands, 
praying for an account, & that the rights of 
such persons might be ascertained, & for an 
injunction to restrain an action whic! b..1 
been brought against him by one of such 
persons for the recovery of the fund, to 
which action the pltf. had pleaded equitable 
pleas. Pltf. admitted by his bill that he 
held the fund as agent or trustee, & himself 
claimed an interest. Upon demurrer by the 
different defts. to the bil] for want of equity : 
—Held: pltf. was entitled to maintain his 
bill, being in the nature of a bill of inter- 
pleader, to ascertain his rights as well as 
those of third parties. The demurrers were. 
therefore. overruled.—BLyTH v. WHIFFIN 
(1872), 27 L. T. 330. 


—— Pleading.]|—STURTON v. RICHARD- 
SON (1844), 138 M. & W. 17; 2 Dow. & L. 
182; 18 L. J. Ex. 2813; 8 Jur. 476; 1538 


those who rely on it. Where, there- 
fore, defts. did not plead that they 
were bond fide purchasers for value 
without notice & no issue was raised 
on this point, which was for the first. 
time taken In argument in the appellate 
Ct.:—Held: the defence was not 
available to defts. at the appellate 
stage.—MuURAT SINGH v. PHEKO SINGH 
(1928), I. L. R. 7 Pat. 584.— IND. 


PART III. SECT. 8, SUB-SECT. 1. 


se. Right to maintain action—-Dis- 
puted allegations raised by pleadings— 
As hether eliminary points raised.jJ— 
Pitf. having brought an action against 
deft. for an account of moneys received 
by deft., an order was made in chamnbers 
qr 80 account under the Rules of the 
~“upreme Ct., 1909, Ord. 15, r.1. Prior 
to the order being made pleadings had 
been delivered, & in his defence deft. 
made certain allegations which were 
disputed by  pitf.:—Held: these 
allegations did not raise preliminary 
points to be decided before tho pasar] 
of the accounts, but points which woul 
arise upon the taking of the accounts. 








290a. 





292a. 


errors 


IL. R.3 


318 iv. 





362 ii. 





eterna ee ee 


—-Lie MESURIEKR 1. 
W. A. L. RR. 66.--AUS 


PART Ill. SECT. 3, SUB SECT. 8.— 
B. (a). 


sd. Materialiiy of 
in fiduciary re.ationship.jJ— The cts. 
will grant permission to a open an 
account that has 
less considerable 
where the parties stand in a fiduclary 
relationship.—RaHIM v. LOW 
Ran. 1.—IND. 


PART III. SECT. 3, SUB-SECT. 8.— 
B. (b). 


-}—Where 
fraudulent error ia discovered in settled 
accounts, the proper order for the ct. 
to make is for the reopening of the 
whole account.—RAHIM v. Low (1924), 
I. L. ht. 3 Rar. 1.—IND. 


PART ILI. SECT. 3, SUB-SECT. 8.—C. 


For what mistakea.)— 
Where an error of importance has been 
proved in an account stated, though 


Ie. R. 7: sub nom, RICHARDSON v. STURTON, 
3L. 7. 0. S. 164. 


Annotations :~-Refd. Kason v. Teuderson (1848), 12 Q. B. 
986: Honderson vw. Kason (1851), 17 Q. Bh. 701, 


293a. ——- One tenant in commvn locking gate 
& taking away grass.|—-Held: the cireum- 
stances did not amount to an ouster, nor to 
a destruction of the common property, & 
the only remedy was a procceding for an 
account.—Jacons v. Smwarn (1872), L. R. 
5H. L. 464; 41. 3. 0, P. 2213 287 L. TP. 
185; 36 3. P. 771, TT. 

Arnvotation :—-Refd. Birkin v. Smith, (1909) 2 KK. B. 112. 

O46. Add. Annotation :~---Refd. Soviet Republics 
Union v. Belaiew (1925), 42 Pot. BR. 21. 


329. Add. Annotation :—Refd. Bishun Chand Virm 
ve. Seth Girdhari Lal (1934), 50 P. T. Re 465, 

347. Add. Annotation :—-Refd. Anderson v. Kquit- 
uble Assce. Soc. of the United States (1926), 
134 1. PT. 557, 

358. Add. Annolation;:—Refd. Re Barratt, Na- 
tional Provincial Bank v. Barratt, [1925] 
Ch. 559, 

412. Add. Annotation :—Refd. Be ynch-White, 
Smith v. laneh-White, [1987] 0 AL H.R. S51. 

4i4a,. ——-- -——- .]--Ne Bart, PUBLIC TRUSTES v. 


Bare, [138] 4 AT I. Re. 2a, 
{1927}) |] such error may not be tsnsnportant 
enough to justify the opening of the 
settled accounts, the ct. should permit 
the accounts to be surcharged 
falsified gencrally.—RAWIM 9». Low 
(1924), I. L. Rk. 38 Ran. 1.—-IND. 

$62 iii, ——— -——— Parties in fiduciary 
relationship.)—The cts. will grant per- 
mnission to & falsif 


CONNOK, 


error — Parties 


en settled for surcharge an 
meet thun usual ; 2ccount, that has been settled for 
errors less considerable than usual 


where the parties stand in a fiducia 
relationship.-—-RAHIM v. Low (1924), 
Il. R. 3 Ran. 1.—IND. 


366 1. Overcharge—Acquicaced tin.}-~- 
Where an overcharge has been paid by 
& principal with knowledge of the 
overcharge & without protest, he 
cannot be permitted to question such 
payment after the accounts have been 
settled.—-Ranim v. Low (1924), f. L. RR 
3 Ran. 1.—IND. 


PART IIL. SECT. 7. 


439 i. General rule.|—YortT FRANCES 
PuLte & PAPER Co. v. SPANISH RIVER 
PuLtp & Paper Miia, Lrp., [1931] 2 
D. L. R. 97.—CAN. 


(1924), 


a single 


21 


Cases 494—647, 


ENGLISH AND Ewprre Digest SuPPLEMENT. 


Part IV.—Exercise of Equitable Jurisdiction by the 
High Court. 


494, Add. Annotations :—N.F. Legh v. Legh Sonne 
148 L. T. 151; Lynn v. Bamber, [1930] 2 
K. B. 72. 


495. Add. Annotations :—N.F. Legh v. Legh (1930), 


143 L. T.:151; 
K. B. 72. 


Lynn v. Bamber, [1930] 2 


495a. 








-—In an action for an account 
where the plea of limitation is raised, a reply 
that there has been a fraudulent concealment 
of the true facts is a good answer to the plea, 
& the doctrine of equity will apply & time 
only begin to run from the time the truth 
became known.—LEGH v. LEGH (1930), 1438 
L. T. 161. 

Annotation :-—Folld. Lynn v. Bamber, (1930) 2 K. B. 72. 


495b. -}—Since the Jud. Acts the equit- 
able principle that active & fraudulent con- 
cealment on the 
good reply to the 
able even to pure common law causes of 
action; & even without the element of 
active concealment the Statute is no answer 
to a claim based on fraud. 

In 1921 deft. sold pltf. plum trees war- 
ranted as ‘‘ Purple Pershore.”’ Pltf. some 
years afterwards, finding that the trees were 
not ‘‘ Purple Pershore,’”’ brought an action 
in 1928 claiming damages for breach of 








art of deft. constitutes a. 
tat. Limitations is applic-. 


warranty. Deft. denied the breach «& 
pleaded the Stat. Limitations. In his reply 
pltf. alleged fraudulent representation by 
deft. & also fraudulent concealment of the 
breach :—Held: either of these pleas was 
relevant in answer to the Stat. Limitations. 
However, pltf. upon the evidence had failed 
to establish the charge of fraud.—LYNN v. 
BAMBER, [1930] 2 K. B. 72; 99 L. J. K. B. 
504; 143 L. T. 231; 46 T. L. R. 367; 74 
Sol. Jo. 298. 
Variation of specialty by parol agree- 
ment. Ler aa by Jud. Act, 1873 (c. 66), 
s. 25 (11), as re-enacted by Supreme Court 
of Judicature (Consolidation) Act, 1925 (c. 49), 
s. 44, in the case of a conflict between aie 
rules of law & the rules of equity the rules 
of equity are to prevail, a contract under seal 
may be varied by a subsequent parol agree- 
ment.—BERRY v. BERRY, [1929] 2 K. B. 316; 
98 L. J. K. B. 748; 141 L. T. 461; 45 T. L. R. 
524, D.C. 
Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 
504. Add. Annotation :—As to (2) Refd. Re Wait, 
[1927] 1 Ch. 606. 
506. Add. Annotation :—Refd. Re Masa (1928), 
97 L. J. Ch. 321. 


497a. 





501. 


Part vl —Priority. 


509a. ——.]—ANON. (1675), 2 Cas. in Ch. 208; 
22 H.R. 9138. 

611. Add. Annotations :—-Apld. Commonwealth 
Trust v. Akotey, [1926] A.C.72. Refd. Jones 
v. Waring & Gillow, [1926] A. C. 670. 


591. Add. Annotation :—As to (2) Refd. Abigail v. 
Lapin, [1934] A. C. 491. 


595. Add. Annotation :—Generally, Refd. Abigail 
v. Lapin, [1934] A. C. 491. 


Part VIL. —_Notice. 


648. Add. Annotations :—As to (1) Refd. Parker v. 
Generally, Refd. 


Judkin, [1931] 1 Ch. 476. 
Re Murphy’s Estate, Morton v. Marchanton 
(1980), 74 Sol. Jo. 321. 
647. Add. Annotation :—Refd. Abigail v. Lapin, 
[1984] A. C, 491. 


Srcr. 3.—CONSTRUCTIVE NOTICE. 
(Vol. XX., p. 316.) 


Conveyancing Act, 1882 (c. 39), s. 3, is 
now replaced by Law of Property Act, 1926 
(c. 20), 8. 199. 





PART IV. SECT. 2. 

_ el. In Ontario—Deprivation of right 
to present claim to Department of Crown 
Lands.|\—JORNSTON v. STEAOCY, (1926) 
4D. L. R. 902; 59 0. L. R. 475.—CAN, 


PART IV. SECT 4. 

80. Judgment in Supreme Court of 
Province.}—A judgment recovered in 
the Supreme Ct. may be attacked in 
the Ct. of Ch.—-Dan SMALIMAN v. | OD 
WoopnsipR & BRYAN, [1932] 4. 
M. P. R.'1.—OAN. 


ee VI, SECT. 1, SUB-SECT. 1.—A. 


Where two | of 
saint to a fund have equal rights | H 


the purchase. 


counted by it. 


was brought to 


fees ee 


in equity to that fund, and one of the 
claimants has the legal title to it, the pitt. co., & as' between the two cos. 
ere 6 claim will prevail over that of eft., having th 

e other. 


to retain th 
H., a dealer in motor agreed to | with‘ 
buy a oar from the owner thereof for 
cash provided pltf. co. would finance 


Accordingly 
arrangement made with pitt. co. he 
had a lien contract executed b 
owner as vendor & himself as purc r. 
This contract, which was assigned by 
the owner to the oco., was dis- 
H. then sold & de- 
livered the car to one K. under a lien 
contract which deft. co., having no 
notice of pitf. co.’s rights 
H.’s assignment & delive 
contract to it. H. 
present action between the two cos. | trading oo. 
determine which of 
them was entitled to the unpaid portion od 
the purchase-price due from K.:— | d 
: K. wae entitled to enforce his 
contract of purchase even as against 


e possession & the right 
e possession of H.’s contract 

K., had the superior right to 
receive the payments thereunder.— 
IMPERIAL FINANCE 


FIDELITY fa telat sr ge aa Ww. R. 
769: 4D. L. R. ; affa., i931) 2 2 
the | W. 'W. R. 720; [ ". 801 
39 Man. L. &. 573. GANS 


PART VI. SECT. 2, SUB-SECT. 2.—A. 

6141. Time alone insuPicient to give 

riortty.}—A widow & administratrix 

ad carried on the business of deceased. 
& appointed her son to act as manager. 
giving him cheques blank as to the 
amount, & signed on behalf of the 
ith this money the son 
urchased various securities which he 
d with the bank to secure over- 
s for himself & for the co. The 
next of kin sought a declaration that 
the securities were aasets of deceased. 
& were held by the bank in trust for 
them :—Held: the equitable estate of 
the bank took precedence over the 
equity of the next of kin in spite of 

e latter’s Py agi f time.—ScotTtT 

v. S Beets (1984), 68 I. L. T. 187.—IR. 


under an 


discounted 
of the 


abscond & the 


CoRPN., LTD. ». 


22 


6498. 


Annotations :—Apld. 
Association, Ltd. (1935), 152 L. 





-]—The doctrine of constructive notice 
operates adversely to a person who neglects 
to inquire ; it does not entitle such a person 
to claim for his own advantage to be treated 
as having knowledge of the facts which 
inquiry would have disclosed.—Hovuwuron 
& Oo. v. NotHARD, LowE & WILLs, [1927] 
1K. B. 246; 96L. J. K. B. 25; 136 L. T. 
140, C. A.; affd., [1928] A. O. 1, H. L. 


Evans v. Employers’ Mutual Insurance 
Ih 333, Refd. Newsholme 


Vol. XX.—Equity. Cases 649a—760a. 


that the assignment to the co. was one not 
only of testator’s freeholds & leaseholds, but 
also of leaseholds acquired since his death ; 
or (c) because in the deed assigning to the 
co. there was a recital which showed that a 
leasehold had been deposited with a bank to 
secure an overdraft; or (d) because in the 
deed of 1923, the seal] of the co. as purchasers, 
was fixed in the presence of two directors, 
one of whom was one of the sons. These 
facts did not amount to constructive notice 


: .v. Road T . : Qo 
te 3. co ERROR Ce anata) uacO ECO LMA i120) to J. that the sons were not selling as exors., 
659. Add. Annotations :—Apld. Greer v. Downs & he was therefore entitled to hold the 


661a. 


671. 


676. 


Supply Co., [1927] 2 K. B. 28. Refd. News- 
holme Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. B. 356; The Niegos, 
(1936] P. 90. 


.|—As a@ general rule the equitable 
doctrines of constructive notice are not to be 
extended to purely commercial transactions. 
—GREER v. DOWNS SUPPLY Co., [1927] 2 
rs a 28; 96L. J. K. B. 534; 137 L. T. 174, 


Add. Annotation :—Refd. Abigail v. Lapin, 
[1934] A. C. 491. 

Add. Annotation :-——Distd. Tsang Chuen v. 
Li Po Kwai, [1932] A. C. 715. 








688b. 


688c. 


688d. 


property freed from the annuity.—PARKER 
v. JUDKIN, [1931] 1 Ch. 475; 100 L. J. Ch. 
159; 144 L. T. 662, C. A. 

——— Assignment to company of 
leassholds acquired since testator’s death. }— 
PARKER v. JUDKIN, No. 688a, ante. 


—— Recital in assignment to 
a PARKER v. JUDKIN, No. 688a, 
ante. 




















——— Assignment to company in 
presence of two directors—-One director 
executor.]—-PARKER v. JUDKIN, No. 688a, 
ante. 


699. Add. Annotations :-—Refd. Torbay Hotel v. 


Jenkins, [1927] 2 Ch. 225: White v. Bijou 
685. After this case add :— Mansions, Ltd., [LO87}G ALB. R. 209. 
Statutory restriction on inquiry—Exclusion of | 719a. J—HaLL v. Sita (1808), 14 


constructive notice.j—See Law of Property 








Ves. 426; 33 BE. R. 584. 


Act, 1925 (c. 20), a. 44 (2)—(5). 


Add. Annotation :—Generally, Refd. Man- 
chester & County Bank v. Monk (1929), 7: 
Sol. Jo. 465. 


687. Add. Annotation :—As to (1) Refd. Kredit- 
bank Cassel G.m.b. H. v. Schenkers, [1926] 
2 K. B. 450. 


688a. Purchase of property from company— 
Property charged with annuity—Sale to com- 
pany by executors as ‘‘ beneficial owners.’’ |— 


Annotations :—Consd. Pope v. Garland (1841), 4 Y. & ©. Bx. 
394; Drysdale v. Mace (1854), 28m. & G, 225; Grosvonor | 
v. Greon (1858), 28 L. J. Ch.173; Phillips v. Miller (1875) 
L. R. 10 0. P. 420. Retd. Adame v. Lambert /1833), 3 


Jur. 1078; Carroll v. Keays, Keays ». Oarroll (1873), 22 
W. R. 243. 


727. Add. Annotations :—-Apld. Meizak v. Lilienfeld, 
{1026] Ch. 480; Flexman v. Corbett, [1930] 
t Ch. 672. 

729. dd. Annotation :—Apld. Fiexman v. Corbett, 
{1930] 1 Ch. 672. 

746. Add. Annotation :—Refd. Re Des Reaux & 


686. 


Se leach tne a an een ane 





Testator, who died in 1914, bequeathed his 
business & other assets & devised freehold 
property to his two sons, charged with an 
annuity in favour of his widow of £300 per 
annum. In 1923, the sons, who were also the 
exors. of the will, formed a co., & ‘‘ as bene- 
ficial owners ’’ conveyed the property to the 
co. In 1925 the co. sold the property to J. 
The conveyance recited that the co. were 
seised in fee simple in possession, free from 
incumbrances, & it purported to convey a 
like estate to J. The co. afterwards became 
insolvent. The annuitant claimed that the 
co. were liable to pay the annuity, & also that 
J. held the property subject to the charge, by 
reason of the fact that the circumstances 
attending the conveyance to him should have 
oh him upon inquiry as to its existence :— 

eld: (1) the co. had notice of the charge 
& were liable, & debenture holders of the 
co. could not take the co.’s assets free from 
the liability, but (2) J. had not been put 
upon inquiry either (a) because the sons had 


Setchfield’s Contract, {1926} Ch. 178. 


755a. Stock standing in joint names-——-Whether 


notice of trust.]}—The fact that stock or 
shares are standing in the names of joint 
owners is not notice to persons buying, or 
lending money on the stock or shares that the 
owners are trustees, nor does it put on such 
persons the duty of inquiring whether the 
property is held in trust.—KArMENA v. 
CENTRAL BANK OF LONDON, Tan (1888), 
47T. L. I, 657. 


759. For “ (1836) ’’ read ‘ (1839).”’ 
760a. Notice of mortgage—After payment of pur- 


chase-money countermanded—Countermand 
withdrawn.}—An owner of a house mortgaged 
to first, second & third mtgees. He then suld 
it, subject to the first two incumbrances only, 


to a purchaser who paid for it & took the 


assignment, but owing to misgivings he 
countermanded payment of the cheque, & 
then for the first time received notice of the 
existence of the third mtge. Being, however, 
threatened with a summons in bkpcy., he 


purported to convey not as executors but as 
‘beneficial owners’’; or (b) by the fact 


drawn to Greer vy. Downs Supply VCo., 
No. 68la, suyra.—R. v. MOPHERSON 
& QuiIGLEY & UNION BANK OF CANADA 
(Alta.), (1927) 4 D. L. R. 937; 3 
Ww. W. R. 416.—CAN. 


withdrew his countermand, & the cheque was 


se 





- ue 


notice of the title under which such 

on is retained which any one 
heating with the property cannot, 
without risk, ignore.—NATIONAL Bank 
or AUSTRALASIA, LTD. v. JOSEPH, (1921) 
1 WwW. WwW. R. 379.—-CAN. 














PART VII. SECT. 8, SUB-SECT. 1. 


648 1. Nature of doctrine. ]|—-HENDER- 


PART VII. SECT. 3, SUB-SECT. 2. 
659 1. © 
ne not 


PART VI. SECT. 8, SUB-SECT. 6. 
130 iv. ——.}—Possession is in iteelf 


23 


ommercial transactione— 
epplicabie. }—Attention 


Cases 1040a—1288a. ENGLISH AND Empire Dicest SUPPLEMENT. 


she was entitled to have all the property of 
testator, including the reversionary interest 
in the annuity, treated as converted at the 
time of testator’s death.— JOHNSON v. ROUTH 
(1857), 27 L. J. Ch. 305; 6 W. R. 6. 
Annotation :-—Refd. Harrington (Countess) v. 
(1864), 4 New Rep. 206. 
1049a. -]—Testator devised his real & 
gebecter estate to trustees, charging them not 
sell, if they could avoid it, the real property 
till the end of nineteen years; but if they 
should sell part, to apply the proceeds to 
pay off his Dao eee debts, & to hold the 
residue till the end of the nineteen years, 
when the proceeds were to be paid to his 
children, A., B. & ©. in certain shares. The 
trustees declined to accept the trust. All 
the cestuis que trust then executed a deed 
of trust, by which they agreed to divide the 
property into two classes. Class 1 was to be 
sold immediately, to pay testator’s debts. 
Class 2 was to be held by the trustees named, 
in trust for the purposes of the will, so far 
as not inconsistent with the trust deed, to 
pay the rents accruing to the parties as entitled 
under the will, & with power to a majority 
of the trustees to sell even within the nineteen 
ears, at the end of which period, however, 
he property was to be sold absolutely, & 
the proceeds divided as the will directed. 
B. died before the end of the nineteen years : 
—Held: (1) under the trust deed there was 
a conversion out & out of class 1 from the 
date of that deed ; but that there was a con- 
version of class 2 only at the end of the 
nineteen y2ars, or, if sold before that period, 
then at the time of such sale; & the inter- 
mediate rents of the part remaining unsold 
went to those entitled to the real estate ; 
(2) semble: under the will taken by itself, 
there was no conversion till the end of the 
nineteen years of that part of the real property 
which was then unsold, any conversion 
possible before that period being only for 
a certain limited purpose, that is, to pay 
debts of testator.—FERRIE v. ATHERTON 
(1852), 20 L. T. O. S. 170, H. L. 


1061a. ——— Discretion to sell immediately for 
limited purpose.|—-FERRIE v. ATHERTON, No. 
1049a, ante. 


1065. Add. Annotation :—Refd. Re McKee, Public 
Trustee v. McKee, [1931] 2 Ch. 145. 
1068a. -]~-When property is given by will 
on trusts for conversion & investment, & 
to hold the investments on trust for a tenant 
for life & remaindermen, with a discretionary 
power to the trustees to postpone the con- 
version, & a provision that the income until 
conversion is to go to the tenant for life, 
that provision extends to property, such as 
a reversionary interest, which is not pro- 
ducing income as well as to property of a 
wasting character. | 
In adjusting the rights as between tenant 
for life & remaindermen in ect of a 
reversionary interest which ought to have 
been but has not been converted by trustees, 
interest should be calculated at the rate of 


Atherton 











3 per cent.—ROWLLS v. BEBB, Re ROWLLS 
WALTERS v. TREASURY Soricrror, [1900] 
2 Oh. 107; 69 L. J. Ch. 562; 82 L. T. 633; 
48 W. R. 562; 44 Sol. Jo. 448, O. A. 
Annotations :—Oonsd. Re Woods, Gabellini ». Woods, [1904] 
2 Ch. 4; Re Baker, Baker v. Public Trustee, [1924] 2 Oh. 
271. Refd. Re Hargreaves, Hargreaves v. Hargreaves 
(1902), 86 L. T. 43; Re Whiteford, Inglis ». Whiteford, 
1903] 1 Oh. 889 ; Re Beech, Saint v. Beech, [1920] 1 Ch. 40. 
1079. Add. Annotations :—Refd. Re Wells, Swin- 
~ burne-Hanham v. Howard (1932), 48 T. L. R. 
617; Re Rawlinson, Wilson v. Banks (1934), 
78 Sol. Jo. 602. 
1180. Add. Annotation :—Refd. Re Wells, Swin- 
burne-Hanham v. Howard, [1933] Ch. 29. 


1184. Add. Annotation :—Folld. Re Walpole. 
Public Trustee v. Canterbury, [1933] Ch. 431. 
1187a. Income & accumulation from land— 
Heir-at-law entitled.J}—By a codicil to her 
will, a testatrix left three-fourths of her 
residuary estate, subject to certain payments, 
upon trust to apply the income for the bene- 

fit, maintenance & support of her daughter, 
who was of unsound mind, & during the life- 

. time of her daughter to accumulate all the 
. Yesidue not applied under the discretionary 
. trust by way of compound interest by in- 
vesting the surplus income & the resulting 
income thereof in certain investments & for 
certain purposes mentioned in the codicil. 
Testatrix died in 1901, & in 1922, twenty- 
one years after her death, the trusts for 
accumulations determined, & as from that 
date they were held to be undisposed of. 
The question then arose whether: (a) the un- 
disposed income & accumulations derived 
from the income of the residuary real estate ; 

& (b) the income & accumulations derived 
from the income of accumulations of income 

of the real estate were divisible among the 
next-of-kin of the testatrix, or whether they 
went to the representative of her heir-at- 
law, who died in 1931 :—Held: the personal 
representative of the heir-at-law of the 
testatrix was entitled to (a) & (6).—Re 
WALPOLE, PUBLIC TRUSTEE v. CANTERBURY, 





[1933] Ch. 431; 102 L. J. Ch. 209; 148 
L. T. 5286. | 
1282. Add. Annotation :—Consd. Re Walpole, 


Public Trustee v. Canterbury, [1933] Oh. 431. 


1268. Add. Annotation :—Refd. A.-G. for Alberta 
v. A.-G. for Oanada, (1928] A. C. 475. 


1283a. Reconversion by foreclosure—Effect of 
Conveyancing Act, -1911 (c 87), s. 9— 
Intention to accept reconversion.]|—Testator, 
who died in 1861, devised his real estate in 
strict settlement & empowered the trustees, 
with the consent of the tenant for life, to sell 
the same or any part thereof, & directed them 
with such consent to invest the proceeds of 
sale in the purchase of freehold land or in the 
public funds or on real securitiea to be 
respectively settled & held to & upon such 
uses & trusts corresponding as nearly as 
might be with the uses & trusts therein 
declared concerning the land sold, with power 
for the trustees from time to time with 
the like consent to vary such investments 


. 





PART IX. SECT. 8, SUB-SECT. 2. 
1062 I. Interest payable to tenant for 
life. |— Re UTHERFORD, {1933} 4 
D. L. R 223; Oo. R 707.—OAN. 
PART IX. SECT. 4, SUB-SECT. 3.—E. 
ea. Settled Land Act, 1882 (c. 38), 


sub-sect. b 


& gone: under 


8& 22 (5)}—Construction.}—Held : 
ita terms applies in favour 
of panos or, & to whom, the land, if 
not disposed of, woul have been held 


in 
absolutely vested in 


thts ; temainderman, the settlement has come 
to an end, & any subsequent devolution 
from such re derman cannot be 
said be under the settlement.— 
BENNET?Y v, Lucas, [1929] I. R. 606.— 


ement. Once 
has become 


possession in a 
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1419. Add. 


1424a. 


In the events which happened the material 
limitations of the will resulted as follows : 
To the use of E., T. & J. successively for life 
in the order named, with remainder to the use 
of E., T. & J. as tenants in common in tail 
general, with cross-remaindcrs between them 
in tail general, with remainders over. In 
1867 part of the land was sold & the proceeds 
invested in mtge. of freehold land. In 
1871 E. died leaving an only daughter. In 
1881 T. died a bachelor. In 1898 the sur- 
viving trustee foreclosed, & in 1899, by a 
deed appointing a new trustee to which J. 
was party, the foreclosed land was con- 
veyed to the uses & upon the trusts of the 
will as if the same had been thereby specifically 
devised. On the death of J. in 1916 without 
issue, his executrix, who was also executrix 
of T., claimed that the foreclosed land in fact 
represented personalty & was subject to a 
trust for sale by Conveyancing Act, 1911 
(c. 37), 8. 9, & that she was entitled to two- 
thirds of the proceeds. The only daughter 
of HK. claimed the foreclosed land as tenant 
in tail under the limitations of the will, E., 
T. & J. never having disentailed :—Held: 
(1) owing to the power to vary investments, 
the crucial time for determining the character 
of each investment was the death of J., the 
surviving tenant for life, & that the mtges. 
having been then foreclosed the mere fore- 
closure operated as a reconversion of the 
property into realty, & that there was no 
equity on the part of any cestui que trust under 
the will to have the personal character of the 
investment restored to it; (2) by the deed 
of 1899, to which all the parties bts to con- 
trol the character of the investmen< of the 
trust fund were parties, the foreclosea land 
was duly adopted as real estate & settled to 
the uses of the will; (3) although Convoyanc- 
ing Act, 1911 (c. 37), s. 9 (5), may apply to 
land foreclosed before the commencement 
of the Act & remaining at the passing of the 
Act in the condition determined by the fore- 
closure, it would be unreasonable to extend 
the retrospective operation of the section to 
a case like the present where previously to the 
commencement of the Act the foreclosed land 
had been definitely accepted & settled as land 
& rights acquired thereby; (4) even if, by 
virtue of sub-sect. 5, Conveyancing Act, 1911 


A 


nnotation :-—Qenerally, 
Twopeny (1924), 130 L. T. 81 


Vol. XX.—Equity. Cases 1288a—1488a. 


(c. 37), 8. 9, was to be deemed to apply to 
foreclosed lands as from the date of fore- 
clysure, the terms of both sub-sects. 3 & 4 
had in the present case been complied with 
sufficiently to prevent the reconversion of the 
land into money under sub-sects 1 & 2; (5) 
the foreclosed Jand had become legally vested 
in the daughter of EH. in tail as the heir in 
tail of E.—Re Boaa, ALLISON v. PAIC#, [1917] 
2 Ch. 239; 861. J. Ch. 5386; 116 L. T. 714. 
Reld. Fi Twopeny, Monro »v. 


1290. Add. citation :— 


affg. S. C. sub nom. CooKSON v. REAY (1842), 
5 Beav. 22. 


1296. Add. Annotation :—Refd. Re Rawlinson, 


1316a. Contingent 


Wilson v. Banks (1934), 78 Sol. Jo. 602. 


reversionary interest—In 
personalty.|—Testator, who was. entitled 
in reversion expectant'upon the determination 
of his wife’s interest &, contingently upon no 
issue of the marriage living to attain a vested 
interest, to the pruceeds of sale of certain 
real estate conveyed by him, upon his 
marriage in 1880, to trustees upon trust for 
sale, died in 1886 in his wife’s lifetime, 
having devised the real estate, which had 
remained unsold, to the use of his wife for 
life with remainders over by way of legal 
limitations in strict settlement. There was 
no issue of the marringe. The real estate 
was not sold in the lifetime of the wife, who 
accepted the benefits under her husband’s 
will & died in 1921 :-—Helu: inasmuch as 
at his death testator’s interest was a con- 
tingent reversionary interest in personalty, 
contingent upon the event of no posthumous 
child being born who might attain a vested 
interest, & reversionary because it was 
expectant upon his wife’s life interest, 
testator was not competent to effect a 
reconversion by his will, because he never 
became entitled te an absolute interest in 
the property before his death, & the property 
passed under his will as personalty.—Jve 
Sturt, DE BUNSEN v. HARDINGE, [1922] 
1 Ch. 416; 91 L. uv. Ch. 289; 126 L. T. 460; 
66 Sol. Jo. 236. 


1410. Add. Annotation :—Consd. Ite Silva, Silva v. 


Silva, [1920] 2 Ch. 198. 


Part X.—Election. 


Annotation :—As to (2) Refd. Re 
McKee, Public Trustee v. McKee, [1931] 2 
Ch. 145. 

Legacy to helr-at-law—Will {n- 
operative to pass real estate.|—C., by his 





_ will, gave all he should leave in the world 


may, 


take the actual s 
CRAWFORD ©. LUNDY (1876), 23 


to trustees to pay his debts & legacies, among 
which was £1,000 to A., his brother & heir, 
& as to the residue in trust for natural 
children. Testator had real estate in Nova 
Scotia, but, as there were no witnesses to his 


will, it descended to the heir-at-law :—Held: 


PART IX. SECT. 9, SUB-SECT. 2.—A. 

1284 ton 

entitled. }—Althou 
for conv 


244.—CAN. 
1. Elect by pean absolutely 
h there may be a 

on, the beneficiaries 
entitled, elect to 
al tate.— 

Gr. 


if absolutel 
property in ite 


| 


supposing the words of the will would have 
passed real estate, if attested in due form, 
which was doubted, A. was entitled to his 
legacy, & also to the real estate.—FAnrQu- 
HARSON v. COLVILLE (LORD) (1772), Rom. 
129, L. C. 

._—— ——.)}—-GAINER vv. CUNYNGHAM 
(1750), 1 Bli. 27,n.; 4 E. R. 10, TC. 


Annotation :-—Consd. Ker v. Wauchope (1819), 1 Bll. 1. 


1438a. 


PART IX. SECT. 9, SUB-SEOT. 2.— 
E. (c). 


3 bode a a behalf of infant— 
court. j-~ ere 
it highly advantageous for an infant | 26 


27 





——.|—-Where by her will a wife 
expreasly refrained from exercising & power 


of appointment, which she had, but abstained 


oar mane Re AE sia AR ne RCA A IS A RR ER TIARA a ROL SACRED 


devisee, an order will be made on his 
behalf granting election, to take 
property in ite actual state before ita 
conversion de f where the wil 
directs conversion.—Re CANN (19125), 
34 W. L. R. 296; 10 W. W. R. 447 


more aes Man. L. R. 285.--OAN. 


Cases 1488a—1724. 


from extinguishing it & confined the opera- 
tion of her will to her own property, & there 
was nothing in the husband’s will which 
either put the wife to her election or put her 
in the position of seeking at the same time to 
approbate & to reprobate its provisions :— 
Held: she was in no way precluded from 
exercising her power of appointment by a 
subsequent will.—GRAyY v. PERPETUAL 
TRUSTEE Co., [1928] A. C. 391; 97 L. J. 
P. C. 85; 189 L. T. 469; 44 T. L. R. 654, 


P. C. 
1462. Add. Annotation :—Refd. Re Williams, Wil- 
liams v. All Souls, Hastings (Parochial 


Church Council), [1933] Ch. 244. 

1516a. Two claims under marriage settlement— 
One claim statute-barred but satisfied by 
legacy in will—-Other claim ignored by will. |— 
A testator by a settlement made on his first 
marriage in 1884 covenanted (a) that he 
would take out a policy of insurance of 
£2,000 payable on his death to the trustees 
of the settlement, & (b) that he would by 
his will bequeath to the same trustees all his 
interest in every copyright to which he was 
entitled. Testator never took out a policy 
of insurance, but by his will he bequeathed 
to the trustees of the settlement £2,000 in 
full satisfaction of all obligations arising out 
of the covenant to effect such a policy, & 
he left the residue of his property, which 
included the copyrights, by vay of a general 
bequest to his widow, who was a second wife 
& not a party to the marriage settlement. 
Testator died in 1985, & a summons was 
taken out to determine whether the trustees 
of the settlement could claim both the 
£2,000 under the will & an assignment to 
them of the copyrights or damages in lieu 
thereof, or whether they were put to their 
election between the two claims :—Held: 
(1) the covenant applied to all copyrights to 
which testator was cntitled at the date of 
his death; (2) if the trustees claimed the 
benefit under the will, they ought on the 
general principles of election to give effect 
to the whole will, including testator’s plain 
intention that the copyrights should not go 
to them, although any remedy upon the 
covenants in the marriage settlement was 
statute-barred.— Re FLETCHER’S SETTLEMENT 
Trusts, Mmpitey v. FLETCHER, [19386] 2 
All Es. R. 236; 80 Sol. Jo. 486. 


1552a. Provision for forfeiture in case of dispute— 
Election.|---Re WHITWELL, SENIOR v. WILSON, 
[1890] W. N. 171. | 

Annotation :-—Refd. Haynes v. Foster, [1901] 1 Ch. 361. 


nr ee een re ee RI ETRE ren tN NO 


related back to, & she was Hable to 
account from, the date of testator’s 


ENGLISH AND Empire Digest SUPPLEMENT. 


1578a. ——-.]—-Where successive irrevocable 
appointments are made in favour of the same 
person, the latter appointment will be held 
to be in substitution for the former, if such 
appears to be the intention of the donee of 
the power, & the person in whose favour the 
appointments are made will be compelled 
to elect between them.—EHNGLAND v. LAVERS 
(1866), L. R. 3 Eq. 63; 15 W. R. 51. 


Annotations :—Expld. Re Tancred’s Settlmt., Somerville v. 
Tancred, Re Selby, Church v. Tanocred, [1903] 1 Ch. 715. 
Rela. a3 EKardley’s Will, Simeon v. Freemantle, (1920) 


1580a. Appointment to object within extent of 
power—No object in fact in existence—No 
election.|—BULWER v. HOARE (1825), 8 
L. J. O. S. Ch. 227. 

1581. Add. Annotation :—Refd. Re Beresford’s 
Will Trusts, Sturges v. Beresford, [1938] 3 
All E. R. 566. 

1581a. Invalid delegation of power—Gifts conferred 
on persons entitled under appointment 
exercised under delegated power—No election.] 
—Re STEVENS (1912), 134 L. T. Jo. 83. 

1601. Add. Annotation :—As to (1) Refd. Re Beres- 

’  ford’s Will Trusts, Sturges v. Beresford, [1938] 

. 3 All Lt. RR. 566. 

1619a. Marriage settlement—Husband not 
entitled to elect against Interests of other 
parties to marriage settlement.]—CROKER v. 
MARTIN (1827), 1 Bli. N.S. 573; 1 Dow. & Cl. 
15; 4 EB. R. 987, H. L. : 

aan :—Consd. Anstey v. Newman (1870), 39 L. J. Ch. 


1637a. .]—Testator having directed 
his exors. to sell whatever real estates he 
might die possessed of, & having given 
benefits to his heir-at-law, afterwards ac- 
quired other lands :—Held : the heir was not 
bound to elect.—BAck v. KETT (1822), Jac. 
534; 37 E. R. 952, 


Annotations :—Consd. Churchman v. Ireland (1831), 1 Rugs. 
& M. 250. Refd. Schroder v. Schroder (1854), 3 Eq. Rep. 
97; Hance v. Truwhitt (1862), 2 John. & H. 216. 


1643a. Bequest of debt to mortgagor—Devise of 
reversion in property mortgaged.|—Testator 
having a debt secured on lands, gives the 
mtge. money to the mtgor., & desires that he 
will give a reversionary interest therein to a 
third person. The mtgor. selling the estate 
shall bring the mtge. money into ct., for the 
use of the devisee, subject to the life estate.— 
LEWIs v. Kin@ (1789), 2 Bro. C. C. 600; 29 
E. R. 330, L. C. 

aaron -—Consd. Whittaker v. Whittaker (1792), 4 Bro. 











1724. Add. Annotation :—Refd. Re Gower’s Scttile- 
ment, [1934] Ch. 365. 





election.— Re SEXxsMITH (1925), 57 
O. L. R. 283.—CAN. 


PART X. SECT. 2, SUB-SECT. 1.— 
B. (e). 


so. Income of estate left to widow by 
will for life—Widow's Prep left after 
her death to son by _ codicil—Income 
received by widow till will & codicil 
proveda—Liabtilily of widow on election 
rd se will.}—Testator by his will left 
the income of his estate to his wife for 
life, & directed that after her death it 
should be disposed of as set out in a 
codicil, not to be opened until after 
her death. By the codicil he a ply 
of all his estate among his children, 
giving to two of them, after the death 
of his wife, a certain property. which in 
reality belon d to her. is widow, 
without proving the will, received all 
the income of the estate for five vears 
after the lapse of which the will & 
oodicil were proved. She then elected 
against the will :—Held:; her election 


death ; but, as she was not called upon 
to elect unti] this action was brought, 
she should not be charged with interest 
in the meantime.—Davis v. DAVIS 
(1896), 27 O. R. §32.—CAN. 


PART X. SECT. 3, SUB-SECT. 9. 


JP: Widow taking different interests 
under will. }—Under S.’s will his widow 
took abeolutely thirty-four acres 
devised to her worth $1,000; she also 
took for life his house & lot garden 
worth about $1,500, but subject to a 
son’s & a daughter’s right ‘to have a 
home ”’ there 
single.” The son took absolutely the 
rest of testator’s land, worth about 
$3,500, & at the widow’s death took 
ss ho house & lot & garden "’ also :— 

ed: the widow was not put to her 


28 


‘“‘as long as they are. 


sq. Gift of legacy &: maintenance to son 
—MHift of mortgage debt to mortgagor— 
Mortgage debt previously assigned to son.) 
—ROSBOROUGH “vw ST... ANDREW'S 
CHurcnt, THE TRUSTEES OF (1917), 55 
S.C. R. 360; 38 D. L. RR. 119.—CAN, 


sr. Preferred beneficiary under policy 
—Election between policy d& will.}—A 
wife who ia a preferred benefici 
under Insurance Act, Kh. S. O., 1927, 
cannot be compelled to elect between 
the policy & her husband’s will.—Re 
MuLuiss, [1933) 3 D. L. R. 573; 
O. R. 638.—CAN. 


PART X. SECT. 7, SUB-SECT. 2. 


1691 ii. iar ———. }+—P. in Feb. 1921, 
conveyed certain lands to a trust co., 
& by a declaration of trust of even date, 


1772a. 


accepted by the trust co., declared 
certain trusts upon which the lands 
were to be held. P.’s wife was to have 


Vol. XX.—Equity. Cases 1753—1894a. 


Part Xl.—Satisfaction and Ademption. 


1758. Add. Annotation :—Folld. Re Ware, Re 


Rouse, Ware v. Rouse (1926), 70 Sol. Jo. 691. 


1769. Add. Annotations :—As to (1) Apld. Re Binns, 


Public Trustee v. Ingle, [1929] 1 Ch. 677. 
oe fe Vaux, Nicholson v. Vaux, [1938] Ch. 


1770. Add. Annotation :—Refd. Re Vaux, Nichol- 


son v. Vaux, [1938] Ch. 581. 


-]— WALPOLE v. Conway (Lorpb) (1740), 
Barn. Ch. 153; 27 FE. R. 593, L. C. 





Annotations :—Distd. Tolson v. Collins (1799), 4 Ves. 483, 
Apld. Douglas v. Willes (1849), 7 Hare, 318. Refd. 
Kirkbam v. Smith (1749), 1 Ves. Sen. 258. 


1785. Add. Annotations :—Consd. ve Vaux, Nichol- 


son v. Vaux, [1938] Ch. 581. Refd. Ie 
Vaux, Nicholson .y. Vaux (No. 2) (1938), $2 
Sol. Jo. 332. 


1786. Add. Annotations :—Apld. Re Vaux, Nichol- 


son v. Vaux, [1988] Ch. 581. Refd. Re 
Vaux, Nicholson v. Vaux (No. 2) (1938), 
82 Sol. Jo, 8°2, 


1788a. Gift of shares—-Partial intestacy.]—A testa- 


tor by his will gave legacies of investments 
to the value of £20,000 to each of his two 
daughters, & then settled the residue of his 
estate for the benefit of his four children upon 
trusts which the ct. held were void for 
perpetuity. He subsequently settled shares 
in a co. of considerable value equally upon 
his four children :—-Held : the mide against 
double portions was applicabic s: that the 
legacies must be adeemed pro tanto to the 
extent of the value of the shares settled om 
the daughters. But the rule must be applied 
for the benefit of children only, & not so as to 
increase any share of residue to which the 
widow of tho testator became entitled on his 
death intestate as to such residue. The rule 
so laid downin Meinerlzagen v. Wallers (1872), 
I. R.7 Ch. 670 3 20 Digest 455, 1785, applies as 
well to the ademption of a legacy as of 2 
share in the residue.—/e VAUX, NICHOLSON 
v. VAUX, [1938] Ch. 581; [1938] 2 All Js. RR. 
177; 158 L. T. 519; 54 T. 1. R. 658 5; 82 
Sol. Jo. 215; on appeal, [1938] 4 All I. fh. 
297, C. A. 


ne. 





1873a. 


1894a. 


trast co. applied in paying off loans 
made to P. In an action by the widow 
against the assurance co, for # declara- 


1840. Add. Annotation :—Distd. Re Binns, Public 


Trustee v. Ingle, [1929] 1 Ch. 677. 


1878. Add. Annotation :--Apld. Re Ware, Re 


Rouse, Ware v. Rouse (1926), 70 Sol. Jo. 691. 


7 Ean is no such obligation, 
according to the rules of equity, on a mother 
to advance or make a provision for her child, 
as in the case of a father; &, therefore, when 
a mother makes a purchase or investment 
in the name of her child, or in the joint names 
of herself & her child, that does not of itself 
afford the presumption of advancement; in 
such a case the intention to advance is a 
question of evidence.--BENNEY v. BENNET 
(1879), 10 Ch. D. 474; 40 I. IT... 3783 27 
W. RR. 573. 








eee >—Refd. Ate Orme, Evans vo. Maxwell (1883), 
50 L. 


. ol, 


1873b, ——- —-—.]---(1) No presumption arises in 


cases of dispositions in favour of children by 
a mother unless she has placed herself in 
loco parentis towards them, & evidence that 
such is the case must be forthcoming. 

(2) Where testatrix exercised a general 
power of appointinent by will in favour of her 
daughter, & subsequently on the daughter’s 
marriage covenanted in her daughter's mar- 
riage settlement to pay a similar amount to 
the trustees thereof, & later by codicil 
recited the appointment of a certain sum by 
the will:—Held: the provision in the 
marriage settlement was by way of satis- 
faction or ademption of the powers made by 
the will, & the codicil was not inconsistent 
with such a view.---Re Wark, Le Rouse, 
WARE v. Rouse (1020), 70 Sol. Jo. 691. 


1878. Add. Annolation :—As lo (3) Refd. dtc Binns, 


Public Lrustee v. Ingle, [1029] 1 Ch. 677. 


-Funds transferred by trustees—-In pur- 
suance of appointment & surrender of life 
interest.]— Funds transferred by the trustees 
of a marriage settlement to a son In pursuance 
of an appointment? in his favour made by his 
father in exercise of a special power of 
appointment amongst his children & of ao 
surrender of the father’s life interest, are 
not money or property by way of advance- 
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where the prior portion baa actually 
been transferred or paid. 
One whose Hife was insured assigned 


a life interest in three of the parcels 
conveyed, & certain other benefits, 
& at her death the property was to be 
distributed among P.’s children; this 
life interest was to be in lieu of dower 
in all P.’s lands. On Feb. 21, 1921, 
P., by letter, requested the trust co. 
to sign a declaration of trust to the 
effect that it held one of the parcels 
of land conveyed to it, in which the 
wife was given a lifo interest, in trust, 
for Se Aes to an investment rociety 
of $7,500 “* which pays off the loan on 
stock for that amonnt held by my wife,’’ 
& this the trust co. did. By P.’s will, 
mado on the date of the execution of the 
conveyance & declaration, he appointed 
the trust co. his exor. & trustee. The 
wite took nothing under the will. P. 
died in July, 1921. In Jan. 1923, 
the truat co. made a mtge in favour of 
QQ assurance co. upon three of the 
properties in which the widow claimed 
& life estate, to secure repayment of 
® large sum of money which was 
advanced to the trust oo. & which the 


tion as to her rights under the trust 
deed & declaration & for other relief :— 
Held: pitf. having takon & continued 
in possession of the properties In which 
she claimed to hayo a Hfe tnterest, had 
elected to take the benefits given to 
her by the trust deed & declaration, & 
was, therefore, tenant for life of the 
three properties referred to.—PURDOM 
v. NORTHERN LIFE ASs’OR Co. OF 
CANADA, [1928] 4 D. L. R. 679: 63 
O. L. R. 12; affd. sub nom. FIDELITY 
TRUST Co. OF ONTARIO v. PURDOM & 
NORTHERN LIFE  ASSCE. CoO. OF 
CANADA, [1930) 8S. G R. 119; 1 
D. L. R. 1 03.-——-CAN. 


PART XI, SECT. 1. 


1743 1. Satisfaction defined. }-—Satis- 
faction is the donation of a thing, with 
the intention, elther expressed or 
implied, that It is to be taken, efther 
wholly or tn part, in extinguishment of 
some prior claim of the donee. The 
doctrine has no application to cases 


2Q 


to his son a portion of the insurance 
monoys $1,000, in consideration of an 
undertaking by the son to advance 
froin time to time moneys necessary to 
pay parts of the prermiume. Subse- 
quently the fngured made hia will by 
which he gave to his son $1,000 ‘ out 
of the money payable at my death out 
of my lfe insurance policy " :—Held : 
the 81,000 given by the will could not 
be regarded as a satisfaction of the 
$1,000 assigned to the gon.—-/te MARKS 
(1921), 64 DL. R. 516; 600. L. 
473.—CAN. 


PART XI. Seer. ? SUB-SECT. 2.— 
« (a). 

sr. By payments to legatee—In 
testator's lifetime.}~-feld; &® sum of 
money pas by testator to persons to 
whom he had bequeathed one-half 
of his effects, was an anticipated pay- 
ment of thelr provision, & not a 
donation.— BUCHANAN t. CRAWFORD 
oes) (1824), 2 Sh. Sc. App. 445, 


Cases 1894a—2224. ENGLIsH AND Empire Dicest SuppLEMENT. 


ment paid to the son by the father within 
Administration of Estates Act, 1925 (c. 23), 
8. 47 (1) (iii), & are not liable to be brought 
into account in or towards satisfaction of 
that son’s share in the estate of the father 
upon the father’s death intestate. Even 
assuming the life interest of the intestate in 
the appointed share of the settlement funds 
surrendered by him to the appointee to be 
money or property paid by way of advance- 
ment within clause (iii) aforesaid, in view of 
the fact that the value of that life interest 
to be brought into account under that clause 
has to be reckoned as at the date of the death 
of the intestate & therefore could be of no 
value, the surrender could have no effect 
upon the proposition first above stated.— 
Re REEVE, REEVE v. REEVE, [1935] Ch. 110; 
104 L. J. Ch. 101; 152 L. T. 254. 


1895a. -}—Re ASHTON, SIER v. ASHTON (1934), 
78 Sol. Jo. 803. 


1912. Add. Annotation :—Refd. Re Vaux, Nichol- 
son v. Vaux, [1988] Ch. 581. 


After this case add :— 


-j—See, now, Administration of Estates 
Act, 1925 (c. 23), 8. 49 (a). 


1918a. .]—If a father devises to a daughter a 
portion equal or greater than what she is 
entitled to out of his land by settlement, 
that is a satisfaction, but the daughter may 
have her election.— BRIDGES », HaLEs (1729), 
Mos. 108; 25 BH. R. 298, L. . 


1920a. ———.]—BrinaEs v. HALys, No. 1918a, ante. 


2006a. -]—The principle deducible from the 
_ dictum of the Ct. of Appeal expressed in Re 
Scott, Langton v. Scott, No. 1840, namely 
that, in the distribution of a testator’s 
estate amongst his children & the children 
of deceased children, children claiming to take 
by substitution the share of their deceased 
parent must bring into account an advance- 
ment made by testator, in his lifetime to their 
parent, is not applicable to the case of a 
parent’s indebtedness to testator; so that, 
where a testator gave his residuary estate in 
trust for his children living at the period of 
distribution & the children of any child then 
dead, grandchildren are not Hable, upon 
claiming their deceased parents’ share, to 
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GILBERT v, FITZPATRIOK, 22 Tas. L. R. 
29.—AUS., 


PART Xi, SECT. 3, SUB-SECT. 3o—— 


1902 t. In rcspect of realty.|—Dord. 
mete vw. SAUNDERS (1842), 2 Kerr, 18. 


PART XI. SECT. 4, SUB-SECT. 2.—A. 
2037 li, ——~- ——-.]}—A testator by 
his will, after directing the payment 
of all ether debts, appointed F. to be 
one of three exors. & trustees, & 
went on to declare that F. should ‘* be 
paid out of my estate the debt or sum 
of money owi by me to him the 
amount of which tho said F. will dis- 
close to my other trusteea.”” F. 
renounced probate & lodged with the 
exors. a statement of the amount of 
claim :—Held: the words of the 


circumstances, 
debt & 


PART XI. SECT. 4, SUB-SECT. 3.—B. 


2069 i. Addition to annuity.|—CoLE 
vw. COLE (1838), 5 O. 8. 744.—CAN. 


PART XI. SECT. 4, SUB-SECT. 3.—G. 


2102 i. Presumption of satisfaction 
rebutted.)—A legacy to a creditor equal 
to or greater than the debt owing him 
by the testator is presumed to be a 
satisfaction of the debt, but this 
presumption will be rebutted by slight 
either appearing in 
the will or incident to the nature of the 
egacy. A 
direction to pay debts is sufficient to 


of the 1 


bring into account a debt owing by the parent 
to stator’s estate.—Re BINNS, PUBLIC 
TRUSTHE v. INGLE, [1929] 1 Ch. 677; 98 
L. J. Ch. 807; 141 L. T. 91. 

2009. Add. Annotation :—Consd. Re Ashton, Sier 
v. Ashton (1934), 78 Sol. Jo. 803. 

2012. Add. Annotation :—Mentd. 
Maclow (1928), 97 L. J. Ch. 345. 
2046a. Although interest unpaid at date of 
death.]|—A person, who borrowed £100 
' carrying interest at 5 per cent. per annum, 
by his will left a legacy of £100 free of duty 
to his creditor. The will did not contain 
any direction to pay debts. At the date of 
the debtor’s death there was interest due & 
unpaid in respect of the debt. The exors. of 
the deceased paid the creditor the amount 
of the legacy & interest on the debt, up to the 
date of payment. The creditor then sued for 
the amount of the debt :—Held: the rule, 
that a legacy to a creditor of an amount equal 
to or greater than the debt owed by the 
testator to the creditor operated as a satis- © 
_ faction of the debt, applied notwithstanding 
, that there was interest due & unpaid in respect 
of the debt at the date of testator’s death.— 
FITZGERALD v. NATIONAL BANE, Ltp., [1929] 
1K. B. 394; 98 L. J. K. B. 882; 140 L. T. 406. 


2047a. Bequest antecedent to debt.|--ROBERTS 
v. BENNET (1690), 2 Vern. 1386; 23 E. R. 695. 
ANA (Rela. Northcote v.’ Northcote (1702), Colles 


Chaney v. 








2057a. ——— Although interest unpaid at date of 
death.]—FirzgeRaLD v. NATIONAL BANK, 
Lrp., No. 2046a, ante. 


2075a. ——~.]—Re SHAFTO, FAWCETT v. SHAFTO 
(1908), 48 Sol. Jo. 68, C. A. 


2102a. eer es v. TAITE (1738), 
temp. Hard. 582; 25 I. R. 1096, L. C. 
Aen :—Consd. Wallace v. Pomfret (1805), 11 Ves. 


West 


2138. Add. Citation :—3 Bro. C. C. 242. 


2188a. .}—KEmp (LADY) v. Kemp (1671), 
2 Rep. Ch. 63; 21 BE. R. 617. 


9924, Add. Annotations :—As to (5) Refd. Re Vaux, 
Nicholson v. Vaux, [1938] Ch.581. Generally, 
Consd. Re Warren, Warren v. Warren, [1932] 
1 Ch. 42. 








for support of infant son—Provision in 
will for su i.}—-By a separation 
agreement the husband agreed to pay 
the wife a certain sum per annum for 
“gupport & otherwise ” of their child 
until it should become self-supporting 
or attain majority or leave the custody 
of the wife; & she agreed to accept 
said sum in full settlement of all claims 
which she then had or might thereafter 
have for the support & otherwise of the 
child. By his will executed four ycars 
later, which alepoe of all bis property, 
the busband directed his trustees to 
pay the income of the residue of his 
estate “towards the maintenance & 
education of ” said child ‘‘ during his 


simple | minority '':—Held: said provision in 


will did not create a legacy, but the 
testator’s purpose was to acknowledge 
that he was indebted to IF. in an un- 
certain amount & that F. was entitled 
to payment of the sum which he 
named as owing, without further 
investigation or inquiry on the part 
of the exors.—-FITZPATRICK 9. GILBERT, 


rebut the presumption, a fortiori a 
direction, as in t instance, to pay 
debts & ‘‘ thereafter ’’ Jegacies.— 
SPARROW v. ROYAL TruaT Co., [1932] 
1 W. W. R. 379; 40 Man. L. R. 211.— 


CAN. 
PART XI. SECT. 5. 
sj. Separation agreement providing 
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the will was in substitution for, & not 
in addition to, that in the agreement ; 
& the wife had an election between 
them, but was not entitled to both.— 
Rosa v. Ross, [1930] 1 W. W. R. 375; 
2 D. L. R. 42; sub nom. Ross v. 
Fossum & TORONTO GENERAL TRUSTS 
Co., 42 B. C. R. 272.—CAN., 


Vol. XX.—Equity. Cases 2280a—2440a. 


Part XIIl.—Performance. 


2280a. ——— ——- ———.}—Re ASHTON, 
ASHTON (1984), 78 Sol. Jo. 803. 


2201. Add. Annotation :—Folld. Re Ashton, Sier 
v. Ashton (1934), 78 Sol. Jo. 803. 


2294a. Covenant by tenant for life—To pay money 
to trustees—Expenditure on improvement of 
trust property.}—The tenant for life under a 
settlement voluntarily expended monies in 


SIER v. 


erecting necessary buildings on the trust 
property. He also paid the expenses of the 
investment of the trust funds in land :— 
Held: his exors. could not set off this outlay 
as a satisfaction pro tanto of a covenant, on 
his part, to pay £3,000 to the trustee of the 
settlement.—Horbock v. Smita (1858), 17 
Beav. 572; 23 L. J. Ch. 962; 22 L. T. O.S. 
232; 2 W. R. 117; 61 E. R. 1157, 


Part XIV.—Merger of Estates and Charges. 


2845. Add. Annotaiion:—Apld. Symons _ v. 
Southern Ry. Co. (1935), 153 L. T. 98. 


2848. Add. Annotation:—Apld. Symons _». 
Southern Ry. Co. (1935), 153 L. T. 98. 


2354. Add. Annotation :—Consd. Re Warwick's 
Settlement Trusts, Greville Trust Co. v. 
Grey, [1988] Ch. 530. 


2867a. ——.]|—-NORFOLK v. GIFFORD (1690), 
2 Vern. 208; 23 BH. R. 735. 


2373a. -}— Where under a marriage settle- 
ment the trusts of the wife’s property were 
for the wife for her life & after her death 
for the husband for his life, with a common 
form protected life interest proviso in respect 
of the husband’s interest, & the usual trusts 
for the issue of the marriage, with 2 gift over 
in default of issue, which event happened, as 
the wife should by deed or will apport with 
an. ultimate trust for next of kin, & the wife 
died & her will operated as an exercise of the 
power of appointment in the husbanu’s 
favour, on an application by the husband to 
have the trust transferred to him on the 
ground of merger of his interests :—fHeld: 
there had been no merger of the husband’s 











life estate in the reversion, because the two 
estates were not coterminous, & an estate 
might come into existence on an alienation 
of his life estate in favour of possible children 
on a re-marriage.—Re CHANCH’S SETTLEMENT 
Ly a CHANCE v. BILLING (1918), 62 Sol. Jo. 
349. 

2379. Add. Annotation :—Refd. Symons _ v, 
Southern Ry. Co. (1935), 153 L. T. 98. 


2395. Add. Annotation :—-As to (2) Distd. Re Silva, 
Silva v. Silva, [1929] 2 Ch. 198. 


2897. Add. Annotations :—As to (2) Consd. Re 
Chesters, Whittingham v. Chesters, [1934] 
W.N.174. Folld. Ae Chesters, Whittingham 
v. Chesters, [1935] Ch. 77. 


2399a. -}—When a tenant for life in remainder 
pays off a mtge. on the property the mtge. is, 
in the absence of evidence of a contrary 
intention, kept alive for his benefit.——Re 
CHESTERS, WHITTINGHAM ¥. CHESTERS, [1935] 
th. 77; 104]. J. Ch. 65; 152 L. T. 210; 78 
Sol. Jo. 634. 


2419. Add. Annotaliow:--As to (8) Consd. Re 
Warwick’s SettHiement Trusts, Grevillo Trust 
Co. v. Grey, [L938] Ch. 530. 





Part XV.—Subrogation. 


2424. Add. Annotation :—Refd. Page v. Scottish Insce. Corpn. (1929), 08 L. J. K. B. 308. 
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Part XVI.—-Penalties and Forfeiture. 


2440. Add. Annotation :—Expld. Mussen v. Van 
Dieman’s Land Co., [1938] Ch. 253. 





PART XII. SECT. 3, SUB-SECT. 2. 


sk. Failure to pay contributions— 
Jotnt venture—Whether abandonment.) 
—Dapson v. Grest & GREAT, [1928] 

L. RQ. 479: (1928}] 1 W. W. R. 


1D. 
286 22 Sask. L. R. 253.—CAN. 


PART XIII. SECT. 8. 


sv. General rule.J—In order to 
marshal, not only must there be two 
creditors of the same person, but one 
of them must have two funds belonging 
to the same person to which he can 
resort.——_RoyvaL BANK OF CANADA 
IZEN, [1921) 2 W. Ww. R. 929.—CAN. 


23.---IR. 


PART XIV. SECT. 2, SUB-SECT. 1. 


sk. Merger not beneficial.}—To pre- 
vent the merger of a charge in the 
inheritance of the estate upon which it 
is charged there must, in the absence of 
evidence of intention, be either existing 
circumstances, or at least 
probability of their oecurrence, in 
which it wonld be to thc advantage of 
the owner of the charge & of the estate 
to preserve their separate existence. -— 
Re ALEXANDER’S ESTATES, (1938) I. R. 


PART XV. 
2424 3}. Definttion.}—As a general 
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2440a. 





Provision for retention of instalments. | 
By an agreement in writing dated Nov. 2, 








ia 





rule the doctrine of subrogation dves 
not apply {no favour of a party who has 
a tp d money or given something in 
satisfaction or extinguishment of a 
security, claim, or demand, or partly 
so, or who has not paid something by 
way of getting in a security, or the like. 
uli JURAOLLES v. FOoKERS (1889), 16 
0. KK. 601.-—CAN. 

sx. Whether doclrine applicable to 
volunteer puying debt.}—Subrogation fs 
never applied in aid of a mere volunteer 
who pays the debt of another.— 
CAMPBELL AUTO FINANCE Co., LIM. v. 
WARREN, (1933) O. R. 7743 40.41. &. 
509.—CAN. 


& reasonable 


Cases 2440a—2554. 


1927, pltf. agreed to purchase from defts. 
land in Tasmania for the sum of £321,000, 
the money to be paid by instalments as 
therein set forth & on dates therein stated. 
Time was made of the essence of the contract. 
By clause 12 it was agreed that if pltf. made 
default in paying any of the instalments 
defts. could rescind the contract & that 
thereupon all moneys already paid by the 
purchaser should be absolutely forfeited to 
defts. It was also a term of the contract 
that on the payment of certain moneys defts. 
would convey to pltf. two named blocks of 
land. In May, 1930, defts. conveyed to 
pltf. the two blocks of land, the value of 
which was taken to be £99,300. Pltf. had then 


ENGLISH AND Emprre Digest SUPPLEMENT. 


£37,500 falling due on May 2, 1931, & by 
letter dated May 4, 1931, defts. gave him 
notice, pursuant to clause 12, that they 
rescinded the contract. By letters dated 
Mar. 15, 1933, & Sept. 9, 1936, pltf. demanded 
payment of the £40,200. This demand defts. 


.refused to comply with. Pitf. then brought 


this action :—Held: the retention by the 
defts. of the £40,200 was not in the nature of a 
penalty, & in view of the terms of clause 12 
it was not unconscionable on the part of 
defts. to retain the £40,200. Action dis- 
missed.—MUSSEN v. VAN DIEMEN’s LAND 
Co., [1938] Ch. 253; [1988] 1 All E. R. 210 ; 

107 L. J. Ch. 136 ; 158 L. T. 40; 54 'T. LL. R. 
225; 82 Sol. Jo. 85, 


paid to defts. sums amounting to £139,500, 
leaving a difference of £40,200. Subse- 2459. Add. Annotation :—-Consd. Mussen v. Van 
quently pltf. failed to pay an instalment of Dieman’s Land Co., [1988] Ch. 253. 


Part XVII—Equitable Reliefin Cases of Fiduciary Relationships. 


Secr. 1.—THE FIDUCIARY CHARACTER. 
(p. 521.) 


2478a. Agreement to form club—One party to 
* engage other as secretary.]—MITCHELL v. 
ALEXANDER (1935), 79 Sol. Jo. 381, C. A. 


Part XVII].—Equitable Defences. 


2483. Add. Annotation :—Apld. J. 
Ee p. Perkins, [1927] 2 K. B. 47D. 


2489a. ———-] — WHALLEY v. WHALLEY (1860), 2 
De G. F.& J. 310; 45 E.R. 641, L. JT. [1930] 2 K. B. 72. 

2490. Citations :—For ‘‘3 Bro. C. C. 646” read Baa Sa cc Ee oe 
‘*3 Bro. C. C. 639, n”’ [1930] 2 K. B. 72. , : 
Add. Annotation :—As to (2) Consd. Weld v. 2525. Add. Annotations :—Consd. Legh v. Legh 
Petre (1928), 97 L. J. Ch. 399. (1930), 143 L. T. 151; Lynn v. Bamber, 

2497. Add. Annotation :—As to (1) Refd. Weld v. [1930] 2 K. B. 72. 

Petre (1928), 97 L. J. Ch. 399. 2527. Add. Annotations :—Refd. Jones v. Waring 
; & Gillow, [1926] A. C. 670; Queen Anne’s 

2512. Add. Annotaliona:—As to (4) Consd. Weld : -? TT 
v. Petre (1928), 97 L. J. Ch. 399. Retd. laa a ai 
Anchor Trust Co. v. Bell, [1926] Ch. 805. : Sak ° ; 

2552. Add. Annotation :—Refd. Douglass v. Lloyds 

2518. Citations :—For “lL. R. 5 C. P. 221” read Bank, Ltd. (1929), 34 Com. Cas. 263. 

Tn tue y te we ane | 9554. Add. Annotation :—Refd. Douglass v. Lloyds 

Bank, Ltd. (1929), 34.Com. Cas. 2638. 


Essex JJ., Petre (1928), 97 L. J. Ch. 399. Refd. Anchor 


Trust Co. v. Bell, [1926] Ch. 805. 
2520. Add. Annotation :—Consd. Lynn v. Bamber, 


Add. Annotations :—As to (2) Apld. Weld v. 


PART XVI. SECT. 1, SUB-SECT, 2.—A. of the amount due under the agree- tions of the vendor, in order to expore 
2428 1. What is a penalty—Goods ment, was a stipulation by way of the purchaser to forfeiture ea STAN- 

delivered under hire-purchase agreement penalty which the ct. can relieve LEY & BUNTING, Saron D. L. R. 

—Right to seize goods on fatlure to pay  ‘wrainst under Contract Act, 8. 74.— 599; 50. B. RN. 18.—CAN 

fnatalitent. J—-A hire-purcbase’ agree- MaUNG Ba On v. MoToR House Co. 

ment rolating toa motor truck provided (1929), I. L. R. 7 Ran. 431.—IND. 

for poyee in nine monthly instal- 

ments. The hirer could become the PART XVI. SECT. 1, SUB-SECT. 2.—C. 


PART XVI. SECT. 3, SUB-SECT. 1. 
sz. Penalty being Aaih tert only of 


ing legal V Aght-—-Relief not granted.) 
owner of the truck on payment in full w. Discount for prompt payment.|— existing 
of the instalimenta & a rupee extra. Held: a sided a rellot « sel vo oan (1876), 38 


On failure on part of the hirer to pay . 
any instalment as it became due, the Tse tn De ad Nh es Cah 28 W. L. R. 


owner Bir ent to ae truck 

cre Value as agains e amount < pean 

due, but subject toa condition that the cal yr Pau ten -emcre— ee 25791. Rescission on ground of 
owner in no case would credit the hirer Li. -}~-In the case of a fraud.}—Where deft. raises a defence 
with more than the amount. atill due sale when the oonditions are that the of fraud & misrepresentation, the ct. 
on the contract :—JZeld: the clauso purchaser shall forfeit the money will not grant him relief if he has been 
of the agreement which enabled the which he has paid if he makes default guilty of laches. On discovering the 
owner to scize the truck, & keep it in any future payment, the ct. will fraud or misrepresentation it is the 
without making any payment to the relieve the purchaser from forfeiture duty of deft. to repudiate the trans- 
hirer even though the value of the where the non payment has been the action Aru oaately —MEIKLEJOHN v 
truck may be very greatly in excess result of the deliberate misrepresenta- Huao, [1924] 1 D. L. R. 272.—CAN. 


PART XVIII. la 4, SUB-SECT. 4. 
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Vol. XX.—-Equity. Cases 26387a—27138a. 


Part XIX.—Ne exeat regno. 


2637a. —-—- ——.]—-A.-G. MvuckLow (1815), 1 
Price, 289; 145 EB. R. "1405. 


2667a. Not residuary legatee.]—A residuary legatee 


cannot have a writ of ne exeat regno against 
a debtor of testator, on the ground that he 
colludes with the exor.—GRAVES v. GRIFFITH 
(1820), 1 Jac. & W. 646; 37 BE. R. 514, L. C. 


Part XX.—Quia Timet Actions. 


2702a. Nature of action.|—A quia timet action is 
a proceeding by which tne ct. is enabled to pre- 
vent its jurisdiction from being stultified.— 
Re ANDERSON-BERRY, HARRIS v. GRIFFITH, 


[1928] Ch. 290; 97 L. J. Ch. 111; 188 L. T. 
354, C. A. 
2703. Add. Annotation :—Refd. Re Anderson- 


Berry, Harris v. Griffith, [1928] Ch. 290. 


2705. Add. Annotation :—Consd. Graigola Merthyr 
Co. v. Swansea Covpn., [1928] Ch. 235. 


2705a. Threatened injury to property by water- 
works.|—It is open to the owners of pro- 
perty threatened with injury by authorised 
waterworks to bring a quia timet action to 
restrain the undertakers from doing an act, 
which threatens to injure such property.— 
GRAIGOLA MERTHYR Co., Lrp. v. SWANSEA 
Corpn., [1928] Ch. 31; 97 L. J. Ch. 129; 
43 T. L. R. 600; 71 Sol. Jo. 681 ; ils on 
another point, [1928] Ch.2385, C. Aw; [19829] 
A. C, 344, H. L. 


2710. Add. Annotation :-—Consd. Peech wv. Beost 
(1930), 99 L. J. K. B. 537. 


2712. Add. Annotations :—Consd. Re Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 
Refd. He Fenton, Fa p. Fenton Textile 
Assocn. (1930), 99 L. J. Ch. 358. 


2713, Add. Annotations :—Refd. Me Harrington 
Motor Co., Ha p. Chaplin, [1928] Ch. 105; 
Hood’s Trustees v. Southern Union General 
Insce. Co. of Australasia, [1928] Ch. 793, 

2713a. Threatened disclosure of confidential in- 
formation.]—The manager of deft. cos. en- 
deavoured by dishonest means to procure 
for his cos. information to which they had 
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no right whatever. ITe had attempted to 
secure this information from employees of 
pltf. co., but the attempts were unsuccessful. 
These employees were under stringent service 
agreements, prohibiting them from disclosing 
confidential matters. Pltfs. & defts. were 
interested in television, & pltfs. were a 
research co., going through the preparatory 
stages in order to perfect & render commercial 
a method of television which had not yet 
reached a commercial stage. The disclosure 
of the information to defts. would have 
caused pltfs. irreparable damage. Vltfs. pre- 
pared a draft letter complaining of these 
inatters, which was shown to defts., & the 
latter promised that the attempts should 
cease 3; but whatever was done proved quite 
ineffective to stop such attempts. Pitfs. 
then issued the writ in this action asking for 
an injunction to restrain defts. & their 
servants & agents from making such 
attempts :—Meld : (1) it being proved that 
defts. through their manager were wrongfully 
endeavouring to persuade employees of pltfs. 
to disclose information, & that such = dis- 
closure would cause irreparable damage to 
pltfs., the Jatter were entiticd to the injunc- 
tion asked for, although such attempts had 
been wholly unsuceessful: (2) pltfs. were not 
under any duty to fake any further steps 
before issuing the writ in this action; (3) it 
was no answer to the claim for an mnjunction 
that the manager who made the attempts 
was now employed by defts. in a different 
capacity. The important fact was that he 
was still in their employment.—Scoruony, 
lap. v. Traun, [1937] 4 All I. RR. 270; 81 
Sol. Jo. 981, C. A. 
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ESTATE AND OTHER DEATH DUTIES. 


Part l—In General. 


1, Add. Annotations :—As to (1) Refd. Straits Settlements Comr. of Starnpsv. Oci Tjong Swan, [1033] 
A. C. 378. As to (2) Refd. A.-G. v. Belilios, [1928] 1 Kk. B. 798. 


Part Il—Estate Duty. 








19. Add. Annotation :—Generally, Refd. 
Previté, Sturges v. Previté, [1931] 1 Ch. 447. 
22a. -|— Testator bequeathed ‘“ B. 





House & contents” & the stables held there- 
with, the leases of which would expire in 


1995, to trustees upon trust to allow ©. to | 


have the use & «enjoyment thereof for life, 
& after her death upon the like trust, for the 
benefit of L. for life. Testator directed “ the 
rent, outgoings, rates & taxes for the time 
being payable in respect of the messuage & 
premises, & keeping same & the contents 
thereof insured against fire & burglary & in 
a prope state of preservation, shall always be 
paid by my trustees out of the income of my 
residuary personal estate.’’ C. having died, 
was succeeded as tenant for life by TL. :— 
Held: (1) on the death of C., the prupuity 
which passed was the right to enjoy ':<: 
benefit of the annual sum, & the case {eli 
within 1894 Act, s.1; (2) the principal value 
of the property should be ascertained under 
sect. 7 (5) (8), the special facts of the case 
being taken into consideration by the comrs. ; 
(3) the duty must be borne by L., but on 
equitable terms, namely, it should in the first 
instance be borne by residue, which should 
be recouped by a policy on the life of L. to 
be vested in the trustees which at her death 
would produce a sum equal to the duty, & 
the interest on the duty & the policy premiums 
should be retained & paid by the trustees 
in each year out of the sum which would 
otherwise be expended by them on B. House. 
—Re CasseL, Pusiic TRUSTEE v. MOUNT- 
BATTEN, [1927] 2 Ch. 275; 96 L. J. Ch. 483 ; 


ae nr 





Re 


ee ee 





Annotations :~-As to 
Hudson, [1920] 1 Ch. 327: 
({936] 1 AN WH. i. 443. 


137 1. TT. 785; 43°30. L. R. 7483 71 Sol. Jo. 
804. 

{) Consd. Re Northcliffe, Arnholz v. 
Christie v. Lord Advocate, 
Ax to (2) Refd. 1. R. Comrs. 


v, 
Crossman, IT. R. Comrs. v. Munn, (1936) 1 AN WW. R. 762. 


26. 


27. 


27a. 


Add. Annotations :—As to (1) Consd. A.-G. v. 
Llewelyn, [1935] 1 WK. B. 94. Refd. De 
Trafford v. A.-G., [1985] A. G 280; Scott v. 
I. R. Comrs., [1987] A. CL. 174. As to 
(3) Consd. Adamson v. A.-G. (1982), 102 L. J. 
kK. B. 129. Generally, Refd. 1. R. Comrs. »v. 
Crossman, I. R. Comrs. v. Mann, [1936] 1 
All &. §. 762. 
Add. Annotations :--As to (1) Apid. Re Cassel, 
Public Trustee v. Mountbatten, (1927) 2 Ch. 
275. Folld. De Trafford v. A.-G., P1935] A.C, 
280. Appld. Christie v. Lord Advocate, [1986] 
1 All KB. R. 443. Consd. A.-G. v. Burrell 
(1935), 153 lL. U. 893. Refd. Parr v. A.-G., 
[1926] A. C. 239; Burrell & Kinnaird v. 
A.-G., [1937] A. C. 286. Aa fe (5) Consd. Parr 
v. A.-G., [1926] A. ©. 236; Adamson ev. AG. 
(1932), 102 L. J. K. B. 129; 7. R. Comrs. 
v. Crossinan, I. R. Comers. vo. Mann, (1956] 
1 All BE. R, 762. Refd. A.-G. vo. Lloyds 
Bank, Ltd. (1934), 151 L. T. 268; Scott v. 
I. R. Comrs., [1935] Ch. 246: A.-G. v. Lioyd’s 
Bank, Ltd., (1085) A. C. 882. Generally, 
Refd. Re Northcliffe, Arnholz Hudson, 
(1029] 1 Ch. 327. 
Interest passing free from liability to pay 
annual sum. ]|—-At the date of the order of the 
Chancery Div. hercinafter mentioncd an 
estate of great value consisting of real 
roperty, invested funds, & policies of 
Insurance was by a deed of resettlement & 


Vv. 





PART II. SECT. 8, SUB-SECT. 1.—A. 


d i. .J—A testator directed his 
trustees to divide the balance of the 
annual income of his estate into ten 
equal shares, & (inter alia) to pay one 
Such share to each of his four daughters 
during their respective lives, & further, 
on the death of any daughter leaving 
issue, to apply her share for her issue. 
Testator further directed that, after 
the death of his widow, the amount 
payable tn respect of each of these 
shares was not to exceed £600 per 
annum. One of the four daughters, 
who survived testator, predeceased 
his widow leaving issue. At the time 
of the daughter’s death ber one-tenth 
share of income amounted to £2,800 
per annum. The trustees having been 
assegsed to estate duty upon one-tenth 
7 the trust estate, they & the 
ri hter’s exors. petitioned for recall 
Of the assessment. Petitioners main- 





tained that, on the daughter’sa death, 
a passing of property, within Finance 
Act, 1894, a. 1, had taken place, & 
that, the daughter's interest In Income 
being restrictable upon the widow’s 
death to £600, the -principal value of 
the property passing on her death fell 
to be estimated, under sect. 7 (5) of the 
Act, upon an actuarial basis :-—Held; 
the case was one in which property 
passed on the death of the daughter 
within sect. 1, & the property which 
passed was the property which pro- 
duced the one-teuth share of the Income 
which she enjoyed immediately before 
her deatb, & which immediately 
thereafter became applicable for the 
benefit of her issue, no account falling 
to be taken of the circumstance that 
the beneficfaries’ interest in the 
property was restrictable on thc death 
of testator’s widow.—DUNDERDALE’S 
TRUSTEES 0. INLAND REVENUE, [1936) 
8. OC. (H. L.) 20.—8COT. 


] 


sa. Licenre—d& interest in licensed 
premises.}~-The interest of a deceased 
xers0n in the business carried on in 
jcensed premises Jeased from him & 
in the Hcense thereof is ‘* BY a - 
within JJeath Duties Act, 1009, 5. 5, 
on the value of which his estute ja 
ayment of estate duty over 
& above the amount of the valuation 
made under Valuation of Land Act, 
1908,.—-Re GILMER, PUBLIC TRUSTIEK 
v. STamP DvutTirrs Comr., [1929) 
N. Z. L. R. 61.—N.Z. 

sb. Provincial bonds exempt from 
BUCCERELON Sieh? un provincia) 
bonds, exempt from suecession duty, 
muat be included in the net value of an 
estate in order to arrive at the per- 
centage of duty payable by any 
beneficiary, but such inclusion does not 
make the amount of the bonds subject 
to snecession duty.—~Re MILLA ESTATE, 
pone) 30. L. R. 106; {1928} 2 W. W. 

.65; 23 Alta. L. R. 621.—CAN, 


Hable for 


Cases 27a—27c. 


two private Acts of Parliament vested in 
trustees for the life of Sir H. F. de T., the late 
baronet, to uses for raising £250,000 for 
portions for the late baronet’s younger 
children & subject thereto to the use of Sir 
H. E. de T., the present baronet, for life 
with remainder to his first & other sons in 
tail male; & it was provided that the annual 
income of the estate should during the life 
of the late baronet be held & applied by the 
trustees 
among them a payment of an annual sum of 
£8,000 to the present baronet during the joint 
lives of the late baronct & the present 
baronet; furthermore, the present baronet 
was authorised to charge the estate with 
sums amounting to £50,000, not to be raised 
or paid during the life of the late baronet. 
The late baronet exercised to its full extent 
his power of appointing portions for his 
younger children by various deeds poll 
charging the estate with various sums to be 
raised & paid after his death. The present 
baronet borrowed from the trustees sums 
amounting to £50,000 &, in pursuance of the 
authority above mentioned, | 
estate with payment thereof after the death 
of the late baronet. By an order of the 
Chancery Div. dated July 28, 1928, & 
referred to above, the trustees were cm- 
powered to raise & pay in the lifetime of the 
late baronet the two sums of £250,000 & 
£50,000. At some time after Aug. 15, 1928, 
the £250,000 was accordingly raised & paid 
as portions to the younger children of the 
late baronet, & the £50,000 was treated as 
repaid to the trustees. On Jan. 10, 1929, the 
late baronet diced. On an information by 
the A.-G. claiming estate duty at the appro- 
priate rate under Finance Act, 1894 (c. 30), 
8s. 1, in respect of the principal value of the 
estate as property passing on the death of the 
late baronet, including the sums of £250,000 
& £50,000 as property deemed to have passed 
thereon under Finance Act, 1900 (c. 7), 5. 11, 
as amended by Finance (1909-10) Act, 1910 
(c. 8), s. 59 (1), the trustees contended that 
they were entitled to deduct from the estate 
alleged to pass: (1) a principal sum sufficient 
to produce a yearly sum of £8,000, being the 
yearly sum payable to the present baronet 
immediately before the death of the late 
baronet; (2) the two sums of £250,000 & 
£50,000 mentioned above :—Held : (1) the pro- 
perty passing on the death of the late baronet 
Included the principalsum sufficient to produce 
the yearly £8,000 inasmuch as the yearly 
sum ceased to be payable on the death of the 
late baronet; (2) the sums of £250,000 & 
£50,000 fell within the words of the 1900 Act, 
s. ll, as amended by 1910 Act, s. 59 (1), 
being sums in which the trustees had an 
interest limited to cease on the death of the 
late baronet, which had been surrendered 
within three years before the death for the 
benefit of persons entitled to an interest in 
reversion, & which therefore were deemed to 

ass on the death of the late baronet.—Dsz 

RAFFORD v. A.-G., [1935] A. C. 280; 104 
L. J. K. B. 396; 158 L. T. 17; 61 TL. R. 
298 ; 79 Sol. Jo. 194, H. L. 


Annotation :—As to (1) Refd. Burrell & Kinnaird v. A.-G., 
[1937] A. O. 286. ‘ 


27b. Restricted estate under protective trust— 


Lands passing to tenant in tail.}—By a deed 


in making certain payments &° 


charged the 
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of settlement made in July, 1889, the Fifth 
Earl] of C. & his eldest son settled the C. 
Estates to the use of the eldest son as tenant 
for life with remainder to the use of his sons 
successively in tail male & in default of such 
issue to the use of the second son of the said 
Fifth Earl for life with remainder to the use 
of his sons successively in tail male with 
remainders over. In 1893 the Fifth Tarl 
bought the life estate of his said second son, 
& this interest was conveyed to trustees their 
heirs & assigns for the life of the said second 
son upon discretionary trusts in favour of the 
said second son, his wife & his children or 
remoter issue &, subject to this trust, upon 
trust to accumulate the surplus of the rents 
& profits, invest it, & apply the proceeds in 
discharging debts or incumbrances upon the 
estates, with a proviso limiting the duration 
of this trust. In 1908 the eldest son of the 
Vifth Earl died. In 1910 the only son of that 
son died. In 1915 the lifth Earl died & was 
succeeded by his said second son as Sixth 
Karl & the life estate of the Sixth Earl 
became an estate in possession. In 1938 the 
Sixth Earl] died & was succeeded by his only 
son as Seventh Earl & tenant in tail male in 
possession of the estates:—dZleld: estate 
duty became payable on the death of the 
Sixth Earl when the property passed to the 
Seventh Earl & his estate became an estate 
in possession instead of an_ estate in 
remainder; he then became entitled to 
receive the whole income of the property 
which was formerly applicable for the benefit 
of the objects of the discretionary trust, & 
it mattered not that he was himself one of 
the objects of that trust.—Scorr & Coutts 
& Co. v. INLAND REVENUE Comrs., [1937] 
A. C. 174; [1936] 3 All Ik. R. 752; 106 
L. J. Ch. 86; 156 L. T. 33; 53 T. L. R. 130; 
81 Sol. Jo. 12, H. L. 


Annotation :—Refd. Burrell & YWinnaird v. A.-G. [1937] 
A. C. 286. 


2 


27c. Discretionary trust for payment to class— 


Death of member of class—-Trust for payment 
to new class.|—-A testator devised all his real 
property to trustees in fee simple upon trust 
in their absolute discretion to pay a yearly 
allowance of such amount as the trustces 
should think fit to his son H. for life or to 
pay or apply the same for the benefit of H. 
or his wife or children or other specified 
persons & after the death of H. in trust for 
the first & other sons of H. successively in 
tail male; & in default of such issue to pay 
to his son R. during his life a similar yearly 
allowance & after the death of R. in trust 
for the first & other sons of R. successively in 
tail male; & in default of such issue as 
therein directed. The will contained a 
proviso that if any equitable tenant in tail 
should be born in testator’s difetime the 
interest of such person should be excised 
from the will, & the trustees should hold the 
property in trust to pay him a yearly allow- 
ance of such amount from time to time as 
they should in their uncontrollable discretion 
think fit, & after his death in trust for his 
first & other sons in tail male. After certain 
other dispositions the will devised. the 
property in ultimate remainder to testator’s 
right heirs. Each beneficiary who should 
be entitled to an allowance was given power 
to appoint a jointure to his wife & to charge 


38a. 
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the property with portions for his children. 
During the life of H. the persons who were 
beneficially interested in the discretionary 
trusts were H. himself, his wife, his sons W. 
& M. & his daughter G. After the death of 
H. the persons beneficially interested in the 
trust were W., his wife & his brother M. :— 
Held: on the death of H. the title to the 
beneficial interest in the property passed 
under Finance Act, 1894 (c. 80), s. 1, from 
the first named group of persons to the 
secondly named group, notwithstanding that 
certain persons were members of both groups. 
—BURRELL & KINNAIRD v. A.-G., [19387] A.C. 
286; [1936]3 AU WW. R. 758; 106 L. 7. K. B. 
134; 156 L. T. 86; 81 Sol. Jo. 96, I. L. 


Death gratuity payable to representatives of 
teacher.|]—-state duty is payable on a death 
gratuity granted under ‘Teachers (Super- 
annuation) Act, 1925 (c. 59), s. 5 (1), by the 
Board of Education to the personal repre- 
sentatives of a deceased intestate teacher as 
property passing on the death of the teacher, 
such gratuity being property of which the 
deceased was at: the time of her death com- 
petent to dispos: within Finance Act, 180-4 
(c. 30), ss. 2 (1) (a), 22 (2) (a) as deceased 
had an authority enabling her to appoint 
or dispose of the gratuity as she thought fit, 
whether exercised by instrument, inter vivos, or 
by will, or by both.—A.-G. v. QuIXLEY (1929), 
98 L. J. K. B. 652; 141 L. T. 288; 93 5. BP. 
227; 45-T. L. R. 455; 27 L. G. ht. 693, C. A. 





Annotatian :-—Refd. A.-G. v. Dickinson & Baron, [1937] 2 


All 


35. 


li. R. 485. 


Add. Annotation :—Generally, Refd. A.-G. v- 
Llewelyn, [1935] 1 1<. BB. 94. 











a en 


Cases 270—42a, 


annuitant.}—Testator by a trust disposition 
& settlement & codicils thereto, after pro- 
viding for his debts & other expenses & 
making other dispositions, directed his 
trustees to divide the balance of the annual 
income of the trust into ten equal shares & 
to pay five of these to his wife & one to each 
of his four daughters & his sister-in-law during 
their respective lives. Should any of his 
daughters die leaving issue, the share of 
income which would have been payable to her 
was to be applied for the maintenance & educa- 
tion of her issue until the youngest of them 
should have attained the age of twenty years & 
thereafter should be paid in equal portions 
during their lives to such of them only as 
were daughters. After certain other declara- 
tions he further provided that after the 
death of his wife no beneficiary should 
receive more than £600 per annum from the 
income of the trust & that the balance should 
be otherwise dispused of as_ directed. 
Testator was survived by his wife, his four 
daughters & his sister-in-law, & for a time the 
income of the trust) fund belonged, & was 
paid, as to one moictiy to the widow, as to 
one-tenth to the sister-in-law, & as to one- 
tenth to cach of the four daughters. One- 
tenth of the income of the fund amounted 
annually to £2,800. Mrs. N., one of the 
four daughters, dicd tcaving three children 
her surviving. At the date of her death her 
mother was still living :-—/leld > as Mrs. N. 
was immediately before her death entitled 
to the income of one-tenth of the residuary 
estate property which produced chat income 
passed on her death under sect. 1 of 1804 
Act.—CHRISTIE v. Lonp AvpVocATEK, [19386] 


36. Add. Annotation :-—Consd. A.-G. v. Adaracun A. ©. 569; (L936. 1 AIL EB. BR. 4433 105 
gles el Maree ear L. J.P. 0.65; 154 L. W. dit; 80 Sol. Jo. 
37. anes Meee eins ome v. De ree 384. 11. L. | 7 | 
33), 4 T. 245; Armstrong v. Mstate Pe nae ; . 
Duty Comr., [1987] 3 AN H.R. 4845 Ze | “thud Revenue Comins. p, Mann, [1936] TAN i. dt. 162. 
White, Skinner v. A.-G., [1938] 2 AIL I. R. 691. | go, Add. Annotations :~-Consd. A.-G. v. Farrell 
39. Add. Citation :—132 L. T. 704. (1930), 99 L. J. K. 13. 605 5 A.-G. vu. Llewelyn, 
After this case. add :-— (1935) LK. B. 94.) Refd. A.-G. v. De Trafford 
-]—See, now, Finance Act, 1930 (1933), 150 L. J. 24. 
(c. 28), 8. 39. 42a. ———.]--Dr Trarronn v. A.-G., No. 27a, 
40a. Liability to reduction in lifetime of ante. 


eee mente eee ni int alan eet remit ale I eS, 








Ne ne Pe rn te 


PART II. SECT. 3, SUB-SECT, 2.— 
D. (b). 








45 il. —— By deed incompletely 
erecuted.J—FEDERAL COMR. OF TAX- 
ATION v. ‘TAYLOR (1929), 42 C. L. R. 80; 
3 ae J.65; [1929] Argus L. R. 169. 


60. Gift made within three yeara before 
death— Money spent on improving house 
—Whether gift to wife.}—A husband & 
Wife, with their children, lived together 
in a house which belonged to the wife ; 
each enjoyed a separate income. The 
husband paid to a builder with whom 
he had made contracts about £2,000 
for improvements & repairs to the 
house. <A few montha later he died at 
the age of fifty-three. It was fonnd 
that the transaction was not entered 
nto with intent to diminish the valno 
of the husband’s estate, but that the 
object waa simply to improve the 
family home in accordance with their 
means & station in life; & that there 
was no reason to believe that the 
ausband would not enjoy the normal 
Pan of life, or that he would necessarily 
Ppredecease his wife :—Held: the pay- 
mente did not constitnte a gift to the 
wife of the deceased within Death 
Duties Act, 1921, of New Zealand, 
88. 38, 39, so as to be deemed to be 





part of the husband’s estate for the 
purposes of that Act.-—FINcH ¥v. 
Sramp DotTies Comnr., [1929] A. C. 
427.—N.Z. 


sd. Sharer in company issued to 
children of deceased~- Payment by com- 
pany’s cheque debited to deceased's 
personal account—suosequent transfer 
of debita to children’s accounts—ZIte- 
transfer of debits ta deceased’s account 
within three years oj death.J-—PER- 
PETUAL TRUBTEB Co. v. CoMR. OF 
Stamp Dorigs (1929), 29 S. R. 153; 
46 W.N. 58; revad., 43 C. L. R. 247; 
30 S. RN. 8S. W. 215; 47 N.S. 
Ww. W. N. 108; (1930), Argus L. &t. 
33.—AUS. 


sf. Settlement—— Trust property 
not transferred to trustees.}----In 1918 a 
resident in New Zealand held mtges. 
& debentures securing £57,200, the 
deeds & certificates being in the cus- 
tody of his agents, who maoaged his 
private affairs under a general power 
of attorney, & kept accounts relating 
thereto. ® wro to ther ving 
particulars of a settlement of £30,000 
which he proposed to muke on his 
children, & instructing them to take 
that sum from his capital for the trusts. 
Thereupon they debited his capital 
account with £30,000, & credited it 


3 








et eee eR ae ale ene ih erage =O Myemepmeeet aa cen 


to a special trust account. By tho 
deed of settlement, which was oxecuted 
by al] the necessary parties, the trustocs 
acknowledged the receipt of the 
£30,000, & the truste were declared. 
No money, however, weer paid, uor any 
securities transferred, to the trustees, 
Further sums were se.cled in 1919, 
1920, & 1924, similar entries being 
made in the ugents’ books. Interest 
at a flat rate was paid to the bene- 
ficiarles on the sums settled on them 
respoctively, the payments belng made 
out of the income received by the 
settlor from the securities in hig 
agenis’ custody. JThoso securities 
varicd froin time to time, but the 
amount always exceeded that settled. 
Upon the settlor’s death in 1928, his 
estate was assessed to ony under 
Death Duties Act, 1921 (N.Z.), aa 
including the settled sums, less capital 
which more than three years before 
the settlor’s death had been paid out 
to two of the beneficiaries under power 
in the settlements, & subject an 
allowance for gift duty Pes when the 
gums were settled :—Held: having 
regard to sect. 5 (1) of the Act the 
assessrnent had been rightly made, as 
the settlements could not be treated 
as gifts perfected either by transfer 
of property or declaration of trust; 


Cases 47-—67a. 


47. 
48. 
54. 
6b. 


59. 


61. 
66S. 


63a. 


eons 


though a char 

upon the settlo ore 
a debt for which, by tho torins of 
sect. 9 (2), an allowance could be made. 
— GOULD v. 
[1934] A. O. 69; 
ey L. T. 162.—N.Z. 


wud ect to partnership Gores ment. |—In 
1909 M., 
land in *New South Wales on which 
he carried on the business of a grazier, 
verbally 
that thtreafter the business should be 
carried on by him & them as partners 
under a partnership at will, the Lies 
ness to be managed solely by M., 


each 


share of the proiits. 


Sr ema a Ee ig a tc 


Add. Annotation :—Generaily, Refd. A.-G. for 

Ontario v. Perry, [1934] A. C. 477. 

Add. Annotation :—Refd. A.-G. for Ontario v. 

Perry, [1934] A. ©. 477. 

Add. Annotation :—-Generally, Refd. A.-G. for 

Ontario v. Perry, [1934] A. 0. 477. 

Add. Annotation :—Generally, Refd. A.-G. for 

Ontario v. Perry, [1934] A. C. 477. 

Add. Annotation :—~As to (2) Consd. Foscolo 

Mango & Co. v. Stag Line, Ltd., [1981] 2 

K. B. 48. : 

Add. Annotation :—Refd. Bird v. I. R. Comrs. 
(1924), 12 Tax Cas. 785. 

Add. Annotation :—Folld. A.-G. uv. Farrell 

(1930), 99 L. J. K. B. 605. | 

Disentailing deed & resettle- 

ment.|—By a disentailing deed & a deed of 

resettlement, A. & his mother appointed 

property to trustees upon trust for the 

mother for life, & then upon certain trusts 

for management. There followed a _ dis- 

cretionary trust in favour of A., his wife or 








ee tee el 


children, with remainder in trust for A.’s. 


sons, & with ultimate remainder to E. The 
mother died in 1925, & estate duty was 
paid on the value of the settled property. 
The trustees, under their discretion, then 
paid £50 a month to A. & the balance of 
income to E. In 1926 A. died, unmarried, 
& estate duty was claimed :—Held: A., in 
executing the disentailag deed & resettle- 
ment, had acted as a person ‘‘ competent to 
a ose of property” within 1894 Act, 

2 (2) (a), & the discretionary trust in his 
favour was & reservation by him of an 





22ers mesa 





probably was epahea 
8s capital it was not 


sect. ae of Real 
STAMP DutrixnSs COMR., 


103 L. J. P. C. 253 


Land transferred to children 





the owner of 35,000 acres of 


agreed with his six children | L. T. 145.—AUS. 
awivos, }—1936 


In 1913, by six 
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ment of 1909, not to the gifts ; (a the 
transfers did not mention the hts 
of the Prot teal & therefore under 
Property Act, 1900 

(as aw give a title 
Rae t 1088 rights, was not material, 
because the substance of ue trans- 


» Might in 


action had to be asce 
bility to taxation o 
upon refinements bu 


ht not te os based 
on clear words.— 

UNRO v. STAMP DUTIES CoMR., [1934] 
A. C. 61; 103 L. J. P. © 18; 150 
of gift inter 
6. 13, which 


ak. Property subject 
(N. 8.) 
Nova Scotia 


subjects to taxation, 

poner! taken as a gift, however 
partner to recelve a T eoliicd ong before death, is retroactive.— 
ATTORNEY-GENERAL FOR NOVA SCOTIA 


‘‘ interest’? in the property within Customs 
& Inland Revenue Act, 1881 (c. 12), s. 38 
(2) (c). Therefore, by that sub-sect. read 
with 1894 Act, s. 2 (1) (c), the p ney was 
deemed to have passed on A.’s death & estate 
dut yee was Beh in eae -G. v. FARRELL, [19381] 

; OOL. J. K. B. 605; 143 L. T. 
830; 10°. L. R. 587, ©. A. 


Annotation :—Consd. A.-G. v, Burrell (1935), 153 L. T. 393. 
67a, —-— Contingent succession—Accumulations.} 


By a deed, dated Mar. 1924, appointing 
trustees of a large sum of money, the settlor, 
who died in Mar. 1928, provided that during 
his life the income of the whole was to be 
paid or applied by the trustees for the benefit 
of all or any of his children in such manner 
as he should direct, & so far as any direction 
should not extend the income was to be held 
as an accretion to the capital of the settled 
funds. After his death the capital & income 
of the funds not already distributed were to 
be held in trust for his children living at his 
death in such manner as he should by deed 
or will appoint, & in default of appointment, 
in trust as to two-fifths for his son, & the 
remaining three-fifths for equal division 
among his three daughters as tenants in 
common. The settlor made no direction by 
deed or will, & on his death the Crown 
claimed that the property the subject of the 
trust ‘‘ passed’’ within Finance Act, 1894 
(c. 80), s. 1, or that the children’s interests 
which arose on his death were interests pro- 
vided by the settlor within sect. 2 (1) (d), 
& that in either case estate duty was payable 
on the whole of the funds & accretions :— 


deceased,’’ & they mean that the pass- 
ing of the property shall proceed from 
the volition of deceased.—ANGUS v. 
Comer. oF STamp DUTIES (1930), Argus 
L. R. 337; 4A. L. J. 163.—AUS. 


se. Reservation of life ytimaeegd ehaer andl 
—On surviving wife.j— & marriage 
settlement made in 176. 7930, 000 was 
settled upon trust to p ay the income 
to the settlor’s wife for life, after her 
death to the settlor for life, & after 
the death of the survivor upon trust 
for the children or remoter issue as they 
should by deed jointly appoint, or 
in the absence of a joint ap Heeeeree 
as the survivor eho d by w. if or deed 
appoint, & in default of appointment 
for the children as therein provided. 
The settior died in 1925, without having 


as lia- 


registorod transfers in the form | »v. DAVIS, (1937) 3 D. L. R. 673.—CAN. | exercised the joint oe of appoint- 
rescribed by the Noal Property Act, am. .J—On the death of tho | ment, lea children him 
900, M. transferred by way of gift | donor of a gift inter vivos subsequently | surviving. For the purpose of death 


all his right title & interest in portions 
of his land to each of his four sons & 
to trustees for each of his two daughters 
& their childen. 
that the transfers were taken subject 
to the 
- unders 
withdraw & work his 
In 1919 M. & his children entered into 
a formal onl hari a 


The evidence ahowed | 2O¥D: [1937] 4 D. L 


deanery agreemont, & on the 
nding that eal partner could 
and separately. 





ment, which 


to the death of the donee the gift 
forms part of the Recta 8 eer 
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-}+~- an indenture 
T., Y who was entitled in fee simple to | trust, without 
certain lands subject to certain leases 


then ourrent, conveyed the lands to A., 


duty under the ou, Duties Act, 
—Re | 1920-1924, of N. S :—Held: as 
the settlement contained a trust to 
take effect ‘‘ after the death ’’ of the 
deceased settlor & in reference thereto, 
his property was to be “ deemed to 
include ’’ the ASS pot subject to the 

ting the value of 

widow's life interest therein.— 

er caer Stamp Dvurres Comr., [1929] 


provided that during the lifetime of M. | his daughter, for life, or until the . C. 444,.—AUS. ‘i 

no partner sbould withdraw from the | happening of certain events, with 

eater On the death of M. | remainder to her children, in considera- sf. ——— Jointly with wife. arn 1896 
1928 tho lend transferred in 1913 | tion of covenants by her to make | a husband settled property in N 

was included in assessing his estate ents to & his wife | directing that the income therefrom 


to death duties under Stamp Duties 
Act, veces (N. S. W.), on the 
ground that an’ were gifts dutiable 
under wit 102 (2) 


Held: 


the ane ers waa 
from the riyhts therein belo t to 
the partnership, & was exclu by 
the terms of sect. 102 (2) (a) from. be 
dutiable, 
assumed & retained possesaion thereof, 
& any benolit remaining 

was referable to the p 


the jones res 1 
(a), of that Act :— 
the pro og f comprised in 

and separated 


because the 


in the donor of that pro 


nership agree- 


coe ve dar 
lives, & to indemnify him 
ger respect of covenente on ee in 


eases, 
pred the daughter, & she 

ed leaving children. Her life estate 
had not determined in her lifetime :— 

Held: the lands comprised in the 
indenture did not 5) ag part of the 
dutiable estate of A 
donees h sect. 102 (2) (k) o 
Act, .1920-24." The dominant words 
vision are ‘‘ under or by 


virtue of any ere made by the 


should be paid to his wife during their 
joint lives, & upon the death of either 
his wife | of them to their daughters equally 
for their in eo lives. The Beetle 
died in 1914; & was survived by his 
wife :—Held: the settlement contained 
a trust “ to take ghar bet ag io 
settlor’s) ‘* death ”’ thin 
Dutiea Act, 1898, of bide South Wale 
a. 58, & according! n the Geate S 
the settlor duty un er sect. becam: 
yable.—THOMSON Stamp DUTIES 
MR., {1929} A. C. 450.—AUS. 
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Held: the funds & accretions did not pass 
on the settlor’s death & estate duty was not 
payable in respect. thereof under sect. 1, but 
that on the true construction of sect. 2 (1), 
the beneficial interest of each child of the 
settlor in the settled funds & accumulations 
to the extent to which the principal value 
of such beneficial interest upon the death 
of the settlor exceeded the actual value, if 
any, of the expectant beneficial interest of 
each child before such death was an interest 
accruing or arising on his death, & was, 
therefore, to be deemed to be property pass- 
ing on the death of the settlor, & that estate 
duty on the principal value of such excess 
was leviable & payable accordingly.—ADaAnm- 
SON v. A.-G., [19383] A. C. 257; 102 L. J. 
K. B. 129; 49 T. L. R. 169; sub nom. 
A.-G. v. ADAMSON, 148 L. T. 365, H. L. 


anal :—Consd. A.-G. v. De Trafford (1933), 150 L. T. 
263. 
11935] A, C. 
L. T. 393 ; 


oe A.-G. v. Lloyds Bank, Ltd. (1934), 141 J. LT. 
xpld. & Folld. A.-G. v. Lloyds Bank, Ltd., 
_ 382. Consd. A.-G. ». Burrell (1985), 153 
; Scott v. 1. KR. Comrs., [1937] A.C. 1745 Le 
To aens Settlement, Bruokes v. A.-G., [1938] 3 AL E.R. 
SAL. 











.}+—By a deed of settlement the 
settlor caused to be issued to or transferred 
into the names of trustees certain shares in 
a co. in trust for all such one or more of her 
children or remoter issue, or the husbands or 
wives of the children or remoter issue, as she, 
the settlor, should by deed revocable or 
irrevocable or by will appoint, & until & 
in default of appointment upon trust to 
divide the trust fund into three equal shares 
& appropriate one share to each of her three 
named children, but so that the three enires 
should be retained by the trustees upon th- 
trusts therein declared. 

By a deed of appointment the scttlor 
directed the trustees of the settlement to hold 
the trust fund in trust during her life to accu- 
mulate the income & after her death to 
stand possessed of the trust fund & accumula- 
tions in trust for her three named children 
in equal shares, but so that the share which 
after her death was to be held for cach of the 
said three children should not vest absolutely, 
but should be retained by the trustees upon 
trust during the life of each child to pay to 
him or her the income of his or her share & 
after the death of such child to hold that 
child’s share in trust for the children or 
remoter issue of that child as he or she should 
appoint, & in default of such appointment in 
trust for all or any of the children of that 
child who being sons or a son should attain 
the age of twenty-one years or being 
daughters or a daughter should attain that 
age or marry if more than one in equal shares. 
There followed a hotchpot clause, & an 














wfanatotions ¢ 
Aw-G., EO8S) 3 ALL WM, 
Baron, (1937) 2 All KH. RR. 489; 


Cases 67a—72. 


accruer clause in case the trusts declared 
concerniug the share of any child should fail. 
Finally, the deed reserved to the settlor a 
power of revocation by deed or will. The 
settlor died without having revoked the 
appointment. She left} her surviving the 
three children unmarried :—Held: the rule 
in Lassence v. Tierney (1849), 1 Mac. & G. 
551, applied to the settlement ; under it the 
three children took absolute & immediate 
interests in the trust fund (though liable to 
defeasance) & nothing passed to them under 
it on fhe death of the settlor within Finance 
Act, 1894 (c. 30), s. 1; also, the life interest 
of each child was deemed to be property 
passing on the death of the settlor within 
sect. 2 (1) (d) of the Act, & the duty there- 
under was leviable on the excess, if any, of 
the value of the expectant life interest of 
each child after the death of the settlor over 
its previous value.—-A.-G. v. LLoyps BANK, 
Lrp., [1035] A. C. 382; 104 L. J. K. B. 523 ; 
152 L. T. 577, HW. L. 

-Consd. Ive Hodson’s Settlement, Brookes a 


R341. Retd. A.-G. ee. Dickinson & 
seott ow TI. at. Cormers., 


H1IYST] A. GC. ET4. 


67Cc. 








e]}—A. settlor vested a trust 
fund in trustees upon trust that they should, 
if the income were sufficient, pay tho clear 
vearly sum of £1,200 to SN. during her life. 
During the joint lives of the settlor & S. the 
residue of the income was to be accumulated 
& form an aceumulations fund. If the 


- income of the principal trusé fund was at 


72. 


ere 


any time insufficient to pay MS. 21,000 per 
annum, the deficiency was to be made up out 
of the capital or income ot Che accumulations 
fund. After the death of the settler, if oN. 
survived him, the annual income of the 
accumulations fund was to be paid to S., 
A after the death of S. the trust fund a the 
accumulations fund were subject to a specia' 
power of appointment given to S8., & in default 
of appointment for the children of S. By a 
second settlement the residue of the income 
during the life of S..was given to the trustec. 
The settlor died in the lifetime of S., & the 
question was as tothe escate duty payable on 
his death :--Held: (1) the estate duty pay- 
able in respect of the accumulations fund was 
on the amount of the difference between the 
values of the interests of S. in that fund imme- 
diately after & before the death of the scttlor 5 
(2) the above difference was to be treated as 
an estate in itself & not aggregated with the 
settlor’s other property.---/te HOvsSON’s SET- 
TLIEMENT, Brookes v. A.-G., [1988] Ch. 916; 
(1038) 4 AIL E.R. 341; 107 1. J. Ch. 861; 159 
I. T. 160; 54 7. LR. 0295 42 Sol. Jo. 522. 

Add. Annotation :— As to (2) Refd. Re Wilkin- 
gon, Page v. Public Trustee, [1926] Ch. 842. 
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73 ii, —-~.]—~An assured took out a 
bolicy of assurance on his life in 1910. 
Iie assigned the policy to a donee in 
1924, hereafter he continued to pay 
the premiums until 1927; & hoe thus 
naid fourteen premiums before the date 


Of the assignation and four premiums 
after that date. After 1927 the donec 


paid the premiums falling due, seven 
in humber, uatil the death of the 
assured in 1935. Tho Comrs. of 
Inland Revenue imposed an assessment 
of estate duty on the donee in reepect 
of tour-elevenths of the proceeds of the 
heist being the proportion which the 
B. paid by the deceased after 


the date of the assignation Lore to the 
whole premiums paid after that date : 
-~-Held:; estate duty was chargeable 
in respect. of four-twenty yifts only 
of the proceeds of the policy, being 
the on on which the four premiums 
paid by the deceased after the date of 
the assignation bore to the whole 
premiuins, twenty-five fin pumber, 
paid under the policy since it was first 
taken out.--INZIEVAK ESsTAres  v. 
LORD ADVOCATE, [1937] S. C. 645.— 
SCOT. 


73 iil, .}+-—In 1916 a person took 
out a@ policy of assurance on his life, 
payable to his exors., administrators or 
assigns, In 1931 he assigned the policy 


K 





to trustees, directing them to matutaty 
the policy during his life, & on his 
death to apply the proceeds (a) In 
paying to his testamcntary trustees the 
amount necessary to settle the death 
duties payable by reason of his death, 
& (6) in paying the residue among bis 
children, On bis death in 1935 the 
net proceeds of the polley amounted to 
(75,328 33. Td. The death duties 
excecded this amount, &, erie 
the whole procecds were paid over 

the testamentary trustees. The Comrs. 
of Inland Revenue having assessed the 
said sum of £75,328 138. 7d. for estate 
duty on the basis that it waa property 
which, for the purpose of determining 


Cases 75 —94a. 


75. 


76. 
80a. 


90a. . 


the rate of duty, fell to bo aggregated 


L. T. 717. 
Add. Annotation :—Generally, Refd. A.-G. v. 


Dickinson & Baron, [1937] 2 All FE. R. 485. 


Add. Annotation :—Refd. A.-G. v. Llewelyn, 
(1935) 1 K. B. 94. 

Assignment to donee.]—S. effected a 
policy on his life for £20,000 in 1910. In 
1925, having by then paid fourteen premiums, 
he executed a gratuitous assignment of the 
policy in favour of resps. After the assign- 
ment S. paid the next four premiums, & 
resps. paid the remaining seven to the date 
of the death of S. when the policy money 
was paid to resps.:—Held: the proceeds 
were liable to estate duty to the extent of the 
proportion which the number of premiums 
paid by the donor after the assignment bore 
to the total number of premiums paid during 
that period—namely, on four-elevenths of the 
policy money.-—-LorD ADVOCATE v. INZIEVAR 
LEsTaTus, [1938] A. C. 402 ; [1938] 2 All E. Rk. 
424; 107L. J. P. C. 65; 159 lL. 1.97; 54 
T. L. R. 692 ; 82 Sol. Jo. 372, H. L. - 
Trust established In England.]-— 
By his will, made in Iinglish form, testator, 
who declared that the instrument was to take 
effect according to the law of Hong Kong 
where he was domiciled, devised & bequeathed 
his property, which was situate out of the 
United Kingdom, to trustees on trust to 
invest a sum to produve an annuity for his 
wife, to pay certain legacies & to stand 
possessed of the residue to pay the annual 
income thereof to his sons or son during their 
or his lives or life, & on the death of the last 
survivor of his sons in trust for his son’s 
children. The tenant for life, who was the 
only son of testator living at his death, 
wished to borrow money &, at the request 
of the lenders, he appointed, in England, 





eer eres 





94a. Property 


enjoyed by the latter to the entire 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


four new trustees of the will, three of whom 
were resident in England. Between 1913 & 
1922, owing to the tenant for life’s dealings 
with the trust funds, proceedings in the Ch. 
Div. were instituted & orders were made in 
connection with the administration of the 
trusts of the will. In 1922 the tenant for 
life died, leaving him surviving his widow 
& two infant sons, who were domiciled in 
Hong Kong but had been made wards of ct. 
by virtue of the proceedings in the Ch. Div. 
& the orders made therein. The trust pro- 
perty was situate abroad :—Held: the suc- 
cession of the infants to testator’s residuary 
estate was at his death a succession by virtuc 
of Hong Kong law & to Hong Kong property, 
& it had never lost that character or fallen 
within 1853 Act, s. 2, & the property was not 
liable to estate duty under 1894 Act, s. 2 (2). 
—A.-G. v. BELILIOS, [1928] 1 K. B. 798; 97 
L. J. K. B. 139; 1388 L. T. 204; 44 T. L. R. 
214; 72 Sol. Jo. 49, C. A. 


Annotation :-—Refd. Ie Drake’s Scttlement Trusts, Wilson 7 
Drake, [1938] Ch. 133. 


Add. Annotation :—Apld. A.-G. v. Howe 
(1925), 04 L. J. K. B. 540. 
situate in Northern  Ireland— 


Testator domiciled in Northern Ireland. |— 
The testator, who died on July 27, 1923, 
domiciled in Northern Ireland, had, by a 
testamentary disposition dated Dec. 2, 1920, 
given an annuity of £7,500 to his wife. At 
the date of his death, only property to the 
value of £66 was locally situate in Great. 
Britain, & no estate duty was then payable 
in Great Britain. Duty was, however, paid 
in Northern Ireland. On TFTeb. 65, 1936, 
testator’s widow died, & at that dato the 
property charged with the payment of her 
annuity consisted in part of investments 
locally situate in England, in part of invest- 


thereof to testutrix’s daughter, N., 


with the other estate of the decoased :—- 
eld: the sum in question wus not 
propery in which the deceased ‘** never 
iad an interest”? & thoreforo did not. 
fall to be troatcd as ‘‘an estate by 
itself’ within sect. 4 of the Act &, 
accordingly, tho Comrs. had rightly 
aggregated it with the rest of the 
estate for the purpose of determining 
the rato of estate duty.—TENNANT’S 
TRUSTEES v. LORD ADVOCATE, [1938] 
S. OC, 224.—-SCOT. 
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82. i. Benefit retained by disponer.}— 
By deed of Apr. 11, 1927, a farm, 
together with the farmhouse & its 
contents, the live stock thereon & the 
chattels & effects, were assigned 
absolutely to deft., A. O’D., in con- 
sideration of natural love & affection 
by his cousin J. O’D. “ subjoct how- 
ever to the right of the said J. O’D. to 
the exclusive uso of a room in the 
dwelling-house upon the said lands 
with the use in common with tho said 
A. O’D. of the kitchen & passages of 
the said house & to the right of his 
support therein which is to include all 
necessary fuel at the expense of the 
said A. O’D. & to the use of a donkey 
& trap when required.” Deft. also 
covonanted with the said J. O’D. to 
per him to enjoy the said rights & 
(0 provide personal attendance on him. 
On the death of J. O’D., deft. was 
assessed to estate duty upon all the 
property comprised in the said deed. 

on a motion for attachment for 
failure to pass an estate duty account : 
—Held : eee transferred by 
J. O'D. to deft. was not possessed or 


exclusion of the donor or of any benefit 
to him by contract or otherwise &, 
accordingly, estate duty was Me heady 
thereon under sect. 2 (1) (c) of Finance 
Act, 1894.—REVENUK COMES. t. 
O’DONOHOR, [1936] I. R. 342.—1R. 


sh. Property situate abroad—Shares. } 
Deceased, not a British subject, was at 
the date of his death domiciled in the 
Colony of the Straits Settlements. 
The Comr. of Stamps for the Colony in 
determining the value of deceased’s 
estate for the purposes of estate duty 
included the value of his movable 
property outside the Colony, which 
consisted chicfly of shares valucd at 
over $27,000,000 :—Held: such mov- 
able assets outside the Colony fell 
within the words ‘ all property which 
passes on the death ”’ in sect. 68 (1) of 
Ordinance No. 103- (Stamps) of the 
Colony & were accordingly assessable 
to estate duty.—STRAITS SETTLEMENTS 
Comer. oF STAMPS v. OEI TIONG SWAN, 
[1933] A. O. 378; 102 L. J. P. ©. 90; 
149 L. T.145; 49 T. L. R. 428, P. C.— 
STRAITS SETTLEMENTS. 
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sl. Shares in company domiciled in 
Trish Free State—Testator d& life 
tenant domiciled in Northern Ireland— 
Death of life tenant.}—Testatrix, B., 
died domiciled in Northern Ireland. 
By her will she gave all her property 
to trustees to ow same to remain 
in the state of investment in which it 
might be at the time of her death or 
to’ change said investments as the 
trustees in their absolute discretion 
might think ft & to pay the income 


6 


during her life, & after her death to 
hold the principal & income of the 
property in trust for testatrix’s grand- 
daughter, H., absolutely. She ap- 
pointed W. & her daughter, be 
exors. of her will. The asscta included 
shares in a co. situate in the Irish 
Free State. N., the life tenant, dicd 
on Apr. 23, 1928, within two month: 
of the death of B., & before representa- 
tion to the estate of B. had issued. 
A claim for estate duty urose on the 
death of N. in respect of the rosiduary 
estate of B., passing on tho death of 
N. under the will. It was contended 
on bebalf of the Crown that tho 
residuary estate of B. as at the death 
of N., constituted a Northern Ireland 
chose in action, as B. dicd domiciled 
in Northern Ireland & the forum 
of administration of her estate was the 
Northern Ireland Cts. The exor. of 
the estate of B., however, contended 
that the estate of B. passed in specie 
on the death of N.:—JZleld:: after the 
death of B., N. has a proprietary 
interest in her mothcr’s estate & estate 
duty was payable in the Irish Frec 
State & not in Northern Ireland, the 
residuary estate having passed on the 
death of N., & having consisted of 
shares in a co. situate in the Irish Free 
State. —A.-G. v. WALKER, [1934] N. I. 
179.—-IR. 

so. Situg of shares.}—The situs of 
shares is at the place where the register 
of shareholders is kept, & duty is pay- 
able there in accordance with the law 
of the locality, & this is so even though 
the name of a deceased owner was not 
actually on the register at the time of 
death.—Re FERGUSON, [1935] I. R. 21. 


_ame 
° 
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ments locally situate in N orthern Ireland, & 
in part of property situate in the United 
States of America. A claim was put forward 
for estate duty in England in respect of the 
English investments as property deomed to 
pass on the death of the widow. It was 
contended (i) that the widow had no intcrest 
in these investments, but pnly a right to bring 
an administration action in Northern Ireland, 
& (ii) that, by the operation of Finance Act, 
1894 (c. 30), s. 5 (2), no duty was payable on 
the death of the widow, as estate duty had 








Cases 94a—107a. 


thereof :—Held: (1) all the shares were 
locally situate in England & the adminis- 
trator was bound to include them as property 
of which testator was competent to dispose, 
& was accountable to the extent of the 
assets he had received for the estate duty 
in respect thereof; (2) the basis of valuation 
of such shares was the price similar shares 
would fetch in the open market at the date 
of testator’s death.—Re ASENROTT, CLIFTON 
v. STRAUSS, [1927] 1 Ch. 813; 96 L. J. Ch. 205. 








been paid on the death of her husband :— ues TicGan een e eG He Pole ene Neay Ute 
Held: the annuity was an interest within | Oe aii aa ieee 
the meaning of Financo Act, 1894, s. 2, in 102a. Release of life interest—In exchange 
the property situate | in England ; the words | for a ease aces 
“oatate duty” in Finance Act, is (c. iv), | as entitled. to, certain lande & capital 
a a y in Englan The 
fact that duty is still levied nel the same a deed of exchange made between deceased 
Act, since the passing of the Govt. of Ireland & deft., deft. conveyed to deceased _ his 
Act, 1920 (c. 67), does not make the duties remainder in the above lands, & in return the 
lovied in tho two countries ono, duly. fie | Regensed conveyed to deft. ns life interest 
(HITE, SKINNER v. A.-G., [1985] 2 AIL. &. ee las oe ee : 
691; 107 L. 7 Ch, 357 Pty a a . a life interest should morge in deft.’s estate in 
T. L. BR. 838; 82 Sol. Ti: 432, (A uot remainder. Deceased died within three 
es ee years. The Crown claimed estate duty on 
anaes Shares.]—Testator, a German these moneys :—Held : the property, the life 
subject, was, at the outbreak of the Huropean interest, did not pass by reason of the pur- 
War, entitled to stocks, shares, & securities chase, because that interost ceased on death 
in Knglish, South African, & American cos. & consequently 1804 Act, s. 3 (1), did not 
The certificates were in all cases situate in apply, &, deceased having died within three 
London, & the securitics themselves were years of the making of the deed, Finance 
transferable in London at the outbreak of Act, 1900 (c. 7), 8. 11, as amended, applied, & 
ee & at the date of testator’s death. the property was deemed to pass notwith- 
Testator died in 1915, in Berlin, being standing its disposition by the above deed.-— 
domiciled in Germany. By his will three- A.-G. vu. LLEWELYN, [1955] 1 1K. B. O43 108 
aa of ae Shauna iti beqneathed to | L. J. K. B. 497; 162 L. 3. 545. 
xwerman ¢ ustrian eNeltclarics, &% UWeo- . 7 ¢ 
fifths to British & Polish benefictaries. ‘ne | 106. hae reat art an Refd. A.-(. v. 
1915 the will was proved in Germany Dv vbe | ewolyn, [1935] 1 Kt. 
exors. named therein. In 1922, grant o1 | 1072. = So. | -=— By settlements made in 


administration in England was made to pltf. 

By virtue of Treaty, of Peace Orders, ie 
whole of the interests of the German & 
Austrian beneficiaries became charged with 
& subject to the claims of the Custodtan of 
Enemy Property. In 1922 all the South 
African securities were transferred to the 
South African Custodian, an exor. dative 
was appointed in South Africa to administer 

testator’s South African estate, & estate duty 
in South Africa was paid by him in respect 
thereof. Some of the American securities were 
transferred to the American Alien Property 
Custodian, administration of testator’s Ameri- 
can estate was granted in America, & the 
securities were transferred to the American 
Custodian to be distributed by the American 
administrator among the beneficiaries. All 
the remaining American securities, with the 
exception of a small balance, were released 
to pltf. by the English Custodian. In May, 
1924, pltf. filed a corrective affidavit,including 
therein those of the American securitics 
which had been released to him at that date, 
& he paid estate duty & interest in respect 


ae ®& 1011, a lady, in consideration of 
£5,100 which was paid over to her by her 
son, conveyed certain furniture upon trust 
for herself for life with remainder to her son 
absolutely. At her death in 1918 the 
furniture was sold for £45,000, & the Crown 
claimed succession duty & estate duty upon 
the difference between the two sums from 
the trustee of the settlements :-—/Tfeld : (1) 
the transaction was a bond fide sale between 
mother & Bon, & no succession duty was 
payable; (2) as to the claim for estate duty, 
there had been a “purchase for partial 
consideration "’ within 1894 Act, #. 3 (2), the 
consideration paid represented four-fifths of 
the value of the property at the date of such 
purchase, & estate duty was paynble only 
upon one-fifth of the value as at the date of 
the death of the tenant for life; (2) ‘‘ partial 
consideration,” in sect. 3 (2), meant something 
less than the ful] & fair valne as between 
buyer & seller.—He BareMaNn (BARONESS), 
[1925] 2 K. B. 429; 95 L. J. K. B. 199; sub 
mom. te BATEMAN (BARONESS), AG. v 
WrerorvdD-Brown, 134 L. T. 153. 
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si. S. P. Houses v. STAMP DUTIES 
Comr,., [1927] N. Z. L. R. 753.—N.Z. 

8 fi. Discharge by aon of legitim.] 
~—-A father granted a bond for 230,000 
tn implement of an undertaking by ‘him 
in his second son’s marriage contract, 
in contemplation of the son’s marriage, 
& in consideration of & conveyance 
executed by the son’s intended wife 
for behoof of the spouses. In_ the 
marriage contract the son accepted the 








ees mn | a a a OE 


obligations therein contracted by his 
father as in full satisfaction in any 
event of all legal claims for ltogitim 
or otherwise he might have upon his 
fatber’e vstate. At the date of the 
marriage contract & of the bond the 
only claim to legitim possible to the 
son was in the event of his elder 
brother predeceas his father. That 
event happened, at the father’s 
death the amount of legitim to which 
the sccond gon would have had a claim, 


7 


had he not diacharged It, was £25,000 - 


—HHeli: the bond could not be 
regarded as a debt Incurred by the 
father for full consideration in money 
or money’s worth wholly for deceased's 
own use & pepe! in the sense of 
1894 Act, 8. 7 (1), & did not form a 
proper deduction in determining the 
value of his estate for the purposes of 
estate duty.—LORD ADVOCATE vv. 
WARRENDER’S TRUSTEES (1906), 5& 
¥F, (Ct. of Sess.) 371.—SCOT. 


Cases 11/a—127a. 


117a. 


120. 


121. 





-——— Who is person ‘‘ competent to 
dispose ’*—Donee of power.}—The donee of 
@ power who can freely appoint the whole 
of the fund to himself & so acquire the right 
to dispose of the fund in accordance with 
his own volition is ‘‘ competent to dispose ”’ 
of that fund within Finance Act, 1894 
(c. 80), 8. 5 (2). The word “ power ’’ in the 
phrase ‘“‘ power... to appoint or dispose 
of property<ae he thinks fit ’’ in Finance Act, 
1894 (c. 80), 8. 22 (2) (a), is not used in the 
strict sense attaching to it when used with 
reference to a power of oppo but in 
the sense of capacity.—Re PENROSE, PEN- 
ROSE v. PENROSE, [1933] Ch. 7093; 102 L, J. 
Ch, 321; 149 L. T. 825; 49 T, L. R. 285. 


Add. Annotation :—As to (4) Distd. Re Grin- 
linton, Public Trustee v. Grinlinton (1932), 
102 L. J. Ch. 4. 


Add. Annotations :—As to (2) Distd. Re Grin- 
linton, Public Trustee v. Grinlinton (1932), 
102 L. J. Oh. 4. Refd. Re Sarson, Public 
Trustee v. Sarson, [1925] Ch. 31. 


HNGLISH AND HMPIRE DIGEST SUPPLEMENT. 


121a, ——-——_—_ —— Enures for benefit of residuary 


legatees—Where anguities free of duty given 
out of residue.}—Testator who died in 1910 
directed the payment of an annuity to his 
son E., & on the latter’s death ‘ to his pre- 
sent wife,’ free of duty. Settlement estate 
duty was paid on so much of testator’s re- 
siduary estate as was required to provide 
for the annuities payable under the will. 
E. died in 1930 & his widow, A., became 
entitled to the annuity. Estate duty was 
payable, but an allowance of interest was 
claimed under Finance Act, 1914 (c. 10), 
s. 14 (bd), as a set-off in respect of the settle- 
ment estate duty already paid on testator’s 
death :—Held: the annuities having been 
paid in full, the persons entitled to the allow- 
ance were the persons entitled to the re- 
siduary estate.—Re GRINLINTON, PUBLIC 
TRUSTEE v. GRINLINTON, [1933] Ch. 344; 
102 L. J. Ch. 43 148 L. T. 191. 


127a. Property in which deceased never had an 


interest—Accumulations of income of volun- 
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o i. Annuity paid out of general 
incame—Noa property settled.J—Scct. 4 
of Estate Duty Ordinanco, 1932, of 
Hong Kong, provides that estate duty 
shall be paid on the principal value of 
‘all property passing on the death ”’ 
of. a deceased person, which, by 
sect. 5 (1), ‘‘shall be deemed ‘o 
include ... (b) property in whi h 
deceased or any other person had an 
interest ceasing on the death of 
deceased, to the extent to which a 
benefit accrues or arises by: the cesser 
of such interest, . . .”? By soct. 25 (1) 
of the Ordinance: “ If ostate duty has 
already been paid in respect of any 
settled property since the date of the 
settlement, upon the death of one of 
the parties to a marriage, no estate 
duty shall be payable on the death of 
tho other party to the marriage unless 
such person was at the time of his or 
her death or had beon at any time 
during the continuance of the settle- 
mont competent to dispose of such 
property. (2) For the purposes of 
this section, the term settlement 
moansany ... Will, ... undororby 
virtue of which instrument... any 
property, or any estate or interest in 
any property, stands for the time being 
limited to or in trust for any persons by 
way of succession, & the term settled 

roperty means the property comprised 
in 8 sottlement.” 

A testator by his will bequeathed to 
his wife an annuity of £10,000 during 
her life. No specific fund was set 
aside by the trustees of the will to 
ineet the annuity, which was in fact 
paid out of the general income of tho 
estate. The whole of that income was 





not applied in meeting the annual | 


payments. The annuitant was not at 
any time competent to dispose of the 
PrOOrty out of the income of which 
er annuity was payable. Hstate 
duty had been paid in Hong Kong on 
the whole of the testator’s ecatate when 
probate was granted. On a claim by 
the Estate Duty Comr. that upon the 
death of the annuitant estate duty 
became payable under sect. 5 (1) of 
Hstate Duty Ordinance, 1932, to the 
extent to which a benefit accrued by 
the cesser of the annuity :—Held: 
(1) there was property of testator in 
which the annuitant had an interest 
ceasing at her death within the mean- 
Jee of sect. 5 (1) (0) of the Ordinance, 
therefore to the extent to which a 
benefit. accrued by the cesser of the 
annuity that property. was deemed to 
be included property p on 
the death of the annuitant; (2) there 
was not a ‘‘settlement’’ within the 


meaning of sect. 25 (2) of the Ordi- 
nance, under or by virtue of which 
any property, or any estate or interest 
in pores stood during the lifetime 
of the annuitant limited to or in trust 
for any person by way of succession, 
& therefore the exemption conferred 
by sect. 25 (1) did not operate, & 
ostate duty was accordingly payable. 
The phrase “‘any property, or any 
ostate or interest in any property’ 
in soct. 25 (2) of the Ordinance, coupled 
with the words ‘stands limited,” 
referred to definite property or an 
estate or interest in it which actually 
existed & could bo precisely defined. 
There was no such definite property 
allocated in the present case, & a 
hypothetical slice of the property 
passing by the will could not properly 
e treated as an interest in that 
property within the meaning of 
sect. 25 (2).—ARMSTRONG v. HSTATE 
Dury OComr., [1937] A. 0. 885; [1937] 
3 All BE. R. 484; 106 L. J. P. C. 133; 
157 L. T. 376; 81 Sol. Jo. 587, P. C.— 
HONG KONG. 


sa. ‘‘ Interest in business ’’—What is 
——-1914 dct, @. 15.J)-—A father & two 
of his sone carried on business in 
artnership. By a re-arrangement of 
he partnership relations the father 
accepted £124,646 in full of hia whole 
rights in the old firm & its assets, & 
agreed to allow this sum to remain as 
a loan to the new firm at 4 per cent. 
interest, on condition that, if called 
up by him, or in any event on his 
death, it was to be repaid by ten yearly 
instalments. ‘I'he father contributed 
no capital to the new firm apart from 
the loan, but had an interest in the 
profits to the extent of a one-tenth 
share. He died in 1922, loaving a will 
by which he bequeathed the residue of 
his estate, including the loan, to his 
family, & estate duty was duly paid 
thereon. The two songs came to an 
arrangement with their father’s exors., 
under which the sons agreed to repay 
the loan at onoe in return for a certain 
discount; & in settling with the oxors., 
they retained in the business the 
poe pecuye shares of the loan fang 
to them, by crediting themselves wit. 
the amounts in the books of the firm. 
Within two years of the father’s death 
one of the sons vais iy estate dut 
became payable on estate. His 
exor. ha claimed a_ reduction, 
under the above sect., of the estate 
duty payable on the sum credited to 
the son in the firm’s books in respect 
of his share of his father’s loan :— 
Held; the father’s right to repayment 
of the loan was not an “ interest in the 
business *’ within the sect., & the sum 


8 


standing in the son’s name in the books 
of the firm was an interest in the assets 
of the firm, & was not identical with 
his father’s interest in the jus credit 
of the loan.—GLEN v. INLAND 
REVENUE, [1926] S. C. 44.—SCOT. 


sc. .J—The proprietor 
of a wine & apirit business, by his 
trust-disposition & settlement, directed 
his trustees to convey .the residue of 
his estate to his only daughter on her 
ma eet | twenty-five years of age 
with a destination over in the even 
of her predeccasing the period of con- 
veyance, & to pay her the income of 
the residue until that date. He 
directed his trustees to sell the business. 
The daughter died eight days after 
testator, under the age of twenty-five, 
& before the direction to sell had been 
implemented. The trustees having 
claimed a reduction, under Finance 
Act, 1914, 8. 15, of the estate-duty 
payable on the daughter’s death, in so 
ar as assessable on the value of the 
business, the Comrs. of Inland Revenue 
refused the claim :—Held: sect. 15 
applied, in respect that the beneficial 
 Eeaeate rial & enjoyment of the residue, 

cluding the business, had passed to 
the daughter on testator’s death, & 
had again passed on her death; & 
the trustees were, accordingly, entitled 
to the reHef claimed.—-WARREN’sS 
TRUSTEES Vv. INLAND REVENUE, [1928] 
Ss, C. 806.—SCOT. 
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d. For ‘* Charitable yet a ane 
Australia & abroad,’ read ‘* Charitable 
purposes—In Australia—& abroad.”’ 

d i. ——.]—By Estate Duty 
Assessment Act, 1914, 8. 8 (5), estate 
duty is not to be assessed upon so 
much of the estate as is bequeathed 
** for religious, scientific, charitable or 
public educational purposes ’’ :—Held : 
as no contrary intention appeared, the 
word “ charitable’? was to be con- 
strued in its legal & not its popular 
sense.—CHESTERMAN i. FEDERAL 
ComMR. OF TAXATION, [1926] A. C. 128; 
95 L. J. P. C. 39; 184 L. T. 360; 42 
T. L. R. 121.—AUS. 


d ii, —— “‘ Public benevolent institu- 
tion ’’—What ts.}+—Held: the expres- 
sion “‘ public benevolent institution ” 
in sect. 8 (5) of Estate Duty Assess- 
ment Act, 1914-1928, does not include 
organisations which do not promote 
the relief of poverty, suffering 
or misfortune. The “‘ Royal Naval 
House ’’ is, therefore, not a “ public 
benevolent institution ’’ within the 
sect. —- PERPETU U8STEE Co., 

ee 














Lrp. v. TAXATION ; 
L. R. 240; 5 A. L. J. 109.—A 


Vol. XXI.—Estate and Other Death Duties. Cases 127a—1381. 


tary settlement.}—Deceased transferred cer- 
tain stocks & shares to trustees on trust to 
accumulate the income thereof at compound 
interest during a certain period by way of 
accretion to the settled fund, & after that 
eriod to deal with that fund on certain 
rusts for the benefit of others. The income 
Was so accumulated for several years. On 
the death of the deceased the Comrs. con- 
tended that for determining the rate of estate 
duty the said accumulations should under 
Finance Act, 1894 (c. 30), 8. 4, be aggregated 
with the rest of the settled property passing 
on the death, & that they were not property 
in which deceased ‘‘ never had an interest ”’ 
within the méaning of the proviso to that 
sect. :—Held: the contention of the Comrs. 
was correct.—A.-G. v. DICKINSON & BARON, 
[1937] 2 K. B. 574; [19387] 2 All BE. R. 485; 
106 L. J. K. B. 615; 157 L. T. 550; 53 


whether estate duty became payable (a) upon 
the capital of the sum of Consols, or (0) upon 
the value of the interest of the successor to 
the title in such sum of Consols, & if estate 
duty became so payable, then whether, for 
the purpose of determining the rate of estate 
duty, such sum of Consols ought («) to be 
aggregated with the other pone , or (6) to 
be treated as an estate by itself :—Held: 
“ chattels ’’ in collocation with settled lands 
in 1894 Act, s. 5 (5), did not suggest personalty 
generally, but those particular items of it 
which were usually settled upon trusts that 
followed the devolution of the settled land, 
& the sum of Consols was not ‘‘ chattels ’’ 
within the sub-sect., & must be aggregated 
with the other property for the purpose of 
paying estate duty.— Ae EXMOUTH’S ANNUITY, 
[1925] Ch. 280; 04 L. J. Ch. 208; 1383 L. T. 
39; 69 Sol. Jo. 411. 


T. L. R. 568 ; 81 Sol. Jo. 339. 


129a. 





Where duty commuted—Not aggre- 


Annotation :—Oonsd. Re Hodson's Sctt¥oment, Brookes v. 


A.-G., [1938] 3 All KE. R. 341, 
128. Add. Annotations :—Refd. 


Re Exmouth’s 


128a. waver 


Annuity, [1925! Oh. 280; Re Drake, Drake v. 
Wilson, [1926] ‘‘h. 559. 


‘‘Land & chattels’? —- What are 
‘* chattels.”’"]—By an Act of 54 Geo. 3 an 
annuity of £2,000 was inalienably settled 
on Lord E. & his successors in title. In 
1892 the redemption of the annuity for a 
sum of £55,890 was agreed upon, & that 
amount was paid into ct. & invested in the 
purchase of Consols. The fifth Viscount EK. 
died in Aug. 1922, & the sixth Viscount in 
Feb. 1923. Questions having crisan as to 
the payment of estate duty, the ct. wag asted 


131. Add. Citations :-—affd. 


We pom te ee a et 


gated with unsettled property.) — Where 
estate duty has been commuted under 1894 
Act, 8. 12, the property in respect of which the 
commutation has been made is not property 
on which “ estate duty is leviable ” within 
s. 4 of that Act & is not to be aggregated 
with other property of the same person on 
which estate duty is leviable.—A.-G. v. Hows 
(HaARL) (1925), 94 L. FT. K. B. 540; 183 L. T. 
801; 41 T. L. R. 610; 69 Sol. Jo. 791, C. A. 
sub nom. PARR v. 
A.-G., [1926] A. C. 239; 85 LJ. K. B. 417; 
1384 L. T. 321 ; 42 T. ©. R. 207, 1. TL. 

After cross-reference following tnis case add :— 
Death after July 29, 1927.J— 
See, now, Finance Act, 1027 (c. 10), 8. 51. 
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PART II. SECT. 6. 


182 1. Aggregated property —Whether 
property aggregated more than once on 
same death.j|—-Testator, who had two 
sons, H. & J., by his will devised certain 
real property to his son, H., in trust for 
H. for his life, with remainder to H.’s 
children as H. should appoint, &, if 
there should be no son of H. who should 
attain the age of 21 years, then in trust 
for his, testator’s, other son, J. 
Testator died in 1893, & H. entered 
into possession of the lands under the 
trusts of the will. J. died intestate & 
unmarried in 1897, leaving his brother, 
the said Ti., his heir-at-law. By an 
order of the ct. made in 1908 it was 
declared that on the death of J., Hl. took 
an estate for life, with a vested absolute 
interest in remainder, subject to being 
divested if ho left issue, in the freehold 
lands devised by his father’s will, &, 
accordingly, that H. could make a 
valid testamentary disposition or 
otherwise dispose of his estate or 
interest in the lands. On the death of 
J., H. took out a grant of administra- 
tion, & paid duty in respect of the 
pomonal property which passed on the 

eath of J., but he did not pay any 
estate duty in respect of the contingent 
interest in the lands which had been 
devised to J. by his father’s will, & 
which passed him, H., as_ his 
brother’s betr-at-law. H. died without 
issue in 1920, & estate duty was paid 
by his exor. on the value of the pro- 

my which passed on his death, 

cluding the lands in question :— 
Hed: the Revenue Comrs. were 
entitled to claim estate duty on the 
death of J. in respect of his contingent 
estate in the lands which passed on his 
death to H., & the rate of estate duty 
was to be calculated according to the 
value of that interest when it fell into 
Posseasion on the death of H., together 
with the value of the rest of the estate 
of J.—He O'ConNoR’s EsTate, HEN- 


DRIOK vy. Revainua Comra., [1931] 
I. R. 98.—IR. 


sd. Degree of relaiionshin— Calculation 
of—Beyond third degree.|—The words 
“not beyond the third degree” 
occurring in Deceased Persons’ Mstates 
Duties Act, 1921, Sched. (2), Part IL, 
para. 2, refer to the method of calcula- 
tion according to the civil law, in which 
the degrees were calculated up to the 
common ancestor, & then down to the 
beneficiary in question: —/ield ; a son 
of a first cousin of teatatrix was beyond 
the third degree of relationship to 
teatatrix, & the Comr. of Taxes had 
rightly assessed the duty payable in 
il dae of the benefit he took under her 
will, in accordance with Sched. (2), 
Part II., para. 3, of the sald Act.—Jre 
Cook (1925), 21 Tas. L. R. 11.-—-AUS, 


80. Selected class of relutives.)-~ 
The benefit of Estate Duty Assess- 
ment Act, 1914-1922, 8. 8 (6), extends 
to all property which by force of the 
will, or by the law as to the distribution 
of the estates of iIntestates, passes 
directly from testator or intestate to a 
member of the selected class, provided 
in the case of a will that on the death 
of testator it can be shown, from the 
terms of the will & by reference to the 
state of his family, that the property 
must go prety 6 from him to persons 
within the class & that in no concelvable 
event can it pass from the testator 
to any person who {s outside the class. 
—SmITH v. Ti78 FEDERAL COMR. OF 
TAXATION (1928), 40 C. L. R. 467; 
[1928] Argus L. R. 189.--AUS. 


PART VJ. SECT. 7, SUB-SECT. 1. 

mf, ——~. ——.]}—Testator was, at 
the time of his death, cbairman & 
managing director of a co. carrying on 
business as tea & wine merchants, The 
business had been established by 
testator’s grandfather many years ago, 
& had been carried on by family 
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ever since. The business had been 
turned into a Hinited co. in 1KY4, with 
a share capital of £30,000, divided tnto 
30,000 shares of £L each, of which 
23,007 had been issued, & It was turned 
into a private co. in 1908, At the date 
of his deuth the testator held 18,501 
shares, & his son, the assistant manag- 
ing director, held 4,251. ‘The shares 
were transferable, subject to the right 
of the directors to refuso to register 
any tran-fer of shares upon which the 
co. liad a iien, or & transfer to a trans- 
feree of whom the dtfrectors did not 
approve. The co. was @ solvent one; 
the last balance sheet, prior to tho date 
of the death of the testator, showed a 
surplug of assets over Habilities of 
£36,399, the principal asset consistin 
of the stock-in-trade, valued fn the las 
balance sheet.at €23,329. The shares, 
which were all beld by members of 
tostator’s family, had never becn dealt 
with on the Stock Exchango, & there- 
fore they had no market qnotation., 
As the co. was a private co., in which 
practically no one was {interested 
except the directors, the profitsh could 
be divided up either as salaries or 
dividends as the directors chose, & 
they decided to give the profita as 
salaries. At the time of his death tha 
salary of testator was £2,000 & that of 
his son £1,000 per annum. For the six 
years previous to testator’s death the 
actual] dividend paid ayeraged 5-3 per 
cent, on the issued ca 1 of £23,007. 
Both testator & his son had special 
knowledge of the business, to which 
they gave constant «daily attention. | 
Testator’s exors. when making their 
return for the purpose of cstate pt A 
valued testator’s shares at 15s. cach, 
basing their estimate of value on the 
avera dividend for the preceding 
period of six years & the market price 
of similar shares, a valuation which 
they subsequently offered to increass 
to 178. 6d., but the Revenue Comrs. 


136b. —— 


declined to acce 


tention that testator’ s shares would be 
most likely sold en bloc to a single 


fixed accordingly, was unsustainable 
as the possibility of the shares being —Weld 


of the publite, mist be considered, for 
Finance Act, 1894 (c. 30), 8. 7 (5), does 


136a. ~--— Shares.]|—-He ASCHROTT, CLIFTON v. 


Strauss, No. 96a, ante. 


Subject to restriction on transfer. ] 
—A testator at the time of his death was 
entitled to a number of ordinary shares of 
£100 each in a co. the articles of assocn. 
of which imposed rigid restrictions upon the 
alienation & transfer of the shares in the co. : 
—Held: the value of the shares for the 
purpose of estate duty was to be estimated 
at. the price which they would fetch if sold 
in the open market on the terms that the 
purchaser should be entitled to be registered 
& to be regarded as the holder of the shares, 
& should take & hold them subject to the 
provisions of the articles of assogqn., including 
those relating to the alienation & transfer 
of shares in the co. 

There was evidence that the value of the 
shares in the open market would be enhanced 
if Trust Cos. were to be included among 
908sible competitors in the open market : 
feld: the value of the shares should not be 
appreciated by reason of the special value of 
the shares to such cos.--INLAND REVENUE 
ComRs. v. CROSSMAN, JNLAND REVENUE 
Comrs. ». MANN, [1937] A. C. 26; [1936] 
1 Al. R. 762; 52 T. L. RR. 4153 80 Sol. Jo. 
485; sub nom. Ie CrossMAN, Ie PAULIN, 
105 L. J. K. B. 450; 154 L. T. 570, H. L. 








136c. —— How ascertained—Special facts to be 


considered.]—-Re CaAsSsEL, :'UBLIC TRUSTEE v. 
MOUNTBATTEN, No. 22a, ante. 


187. Add. Annotation :—Consd. A.-G. v. Burrell 


(1935), 158 L. T. 393. 


137a. Bequests of shares of residue—Accruer clause 


—Calculation of value of interest of deceased 
beneficiary.]— Viscount N. by his will & three 
codicils thereto disposed by clause 6 of his will 
of 743 hundredths of the income of his re- 
siduary estate. By sub-clause 28 he provided 
that on the death of any of the legatees, his or 
‘her share should accrue to the survivors. 
By sub-clause 29 he provided for the applica- 
tion of the remaining income in payment of 
other legacies, & these being paid the remainder 
was to be applied in the same manner as the 
74} hundredths. By clause 10 it was directéd 
that the capital should go in moieties to 
charities. By an order made on July 28, 
1924, the income was divided into one 
hundred & thirds. T'wo of the income bene- 
ficiaries had now died. On asummons taken 
out in these circumstances asking whether 
the estate duty payable by reason of the death 
of any person entitled to any share of the 
income was to be paid upon the value of the 
share in the capital equal to that of the income 


: the co. could be fairly regarded market ’’ not onl 


as capable of earning on a commercial hypothetical, 
basis 10 per cent. on ita capital, but, 


&, on the other, to the added 


died within three 


{1931} I. R. 643.—IR. 


m ii. —— Atdate of death—Property person consisted of property in N.S. W. 
in three years of & of property outside the State. 
co ath.j—A mother transferred certain ees oO 
value by reaaon of the security of the eoutities in gift to each of her children, £32,279 which was secured by mtge. 
Cco.’s position. Also, the Comrs.’ con- the total value of the securities at the or charge over a part ote ne home assets 
date of transfer being £406,662. She &, also, over certain of his 
ears of the date of which were valued at £33,427 :—Held : 
purchaser, & that their value should bo the gifts. Tbe value of the securities the case fell within Stamp Duties Act, 
at the date of her death was £453,212: assessing dea th 
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previously enjoyed by such person or upon 
the Jike proportion of the actuarial capital 
value of the income during the respective 
lives of the several persons, entitled thereto 
or other the period during which the trusts 
in respect of such income should be sub- 
sisting or how otherwise the same ought to 
be calculated & out of what fund the same 
was payable :—Held : (1) the property which 
posses on the death of any such person must 

e taken to be a share of capital in the 
residuary trust fund, & that estate duty must 
be paid on the value of such share; (2) the 
duty payable on any such death was a first 
charge on that portion of the residue out of 
which the income was payable, & must be 
borne by the corpus of such estate.—Re 
NORTHCLIFFE, ARNHOLZ v. TWUDSON, [1929] 
1 Ch. 327; 98 L. J. Ch. 65; 140 L. T. 300. 


Annotation :—As to (1) Refd. Christie v. Lord Advocate, 
[1936] 1 All EK. R. 44 


. ** Proceeds - sale ’’--Objects of art.J— 


Where works of art or any other objects of 
national, scientific, historic or artistic interest 
within Finance Act, 1930 (c. 28), s. 40, 
passing on the death of any person, are 
exempt from death duties while enjoyed in 
kind, & aro subsequently sold, the estate & 
other death duties, which then become 
chargeable on the proceeds of sale, are to be 
charged not on the gross proceeds of sale, but 
on the net proceeds, after deduction of 
commission & all other expenses incurred in 
selling the property to the best advantage.— 
Tyser v. A.-G., [1988] Ch. 426; [19388] 1 
All Kk. R. 657; 107 L. J. Ch. 247; 159 L. T. 
186; 54 T. L. R. 4813 82 Sol. Jo. 174. 


144a, Debts—Whether deduction allowed against 


gifts inter vivos.]—Deceased, within the 
period of three years before his death, made 
gifts to members of his family & friends of 
shares in a co. of which he was the governing 
director, & also of freehold & lJeasehold 
property & cash, amounting in value to a 
total of £185,101. At the time of his death 
his only property was certain wearing apparel, 
valued at £10, & two deferred shares & one 
ordinary share, each of the nominal value of £1, 
in the aforesaid co., & he owed debts amount- 
ing, together with the expenses of his funeral, 
to £90,390. I1t was admitted that the gifts 
inter vivos were liable to estate duty, but it 
was claimed that, in determining the principal 
vakhic of the property passing on the death of 
the deceased for the purpose of estate duty, all 
the property of deceased must be aggregated 
to form one estate, & allowance made for the 
funeral expenses of the deceased & his debts 
& incumbrances, within Finance Act, 1894 


pt these values:— not contemplate in the term “open Comrs., [1929] S. C. 800.—SCOT. 

a market which is 
also only hypo- 
thetical minchasere wanting a block of b i. 
taking this as the incipal test of shares.—SMYTH v. REVENUE COMBS. +»  assets—Foreign assets alone sv 
value, it must be subject to the con- 
sideration, onthe one hand, of the 
restriction up the transfer of the transferred by gift wi 


PART II. SECT. 7, SUB-SECT. 2. 
Secured on home & sretgn 





security.}—The estate of a deceased 
her debts there was one of 
foreign assets 


1920, s. 109 (3), & in 


: the value of the securities for duty. on the estate no alloeadon yatiould 
divided up among several purchasers, the purpose of estate duty was the be made for F the debt or any part 
either members of testator’s family or  valjue.at the date of the donor’ adeath, thereof.— Sr TAMP DUTIES 
& not that at the date of the gifts — | Comr. “1038 \ 98 3 "RL N . 8. W. 207; 


45 N. 8. WwW. ° N. 52.—-AUS. 


Vol. XXI.—Estate and Other Death Duties, 


(c. 30) :—Held : sect. 7 (1) only contemplated 
allowance being made for liabilities of the 
estate which were met out of available assets 
of the estate, & the debts & funeral exponses 
of the deceased could not therefore be set off 
against the gifts inter vivos, which were not 
available for the purpose.—Re BARNES, [1938] 
2 K. B. 684; [1938] 3 All E. R. 827; 107 
L. J. K. B. 620; 159 L. T. 487; 64 'T. L. R. 
980 ; 82 Sol. Jo. 648; affd. [1988] 4 AN Kb. R. 
870, C. A. 


To cross-references before this case add ‘ See, 
also, Law of Property Act, 1925 (c. 20), 
s. 17 (3).” 

147a. Payment by. instalments—Real property— 
Land held in undivided shares—Effect of 
Law of Property Act, 1925 (c. 20), Sched. I., 
Part IV.]—te WHEELER, JAMESON v. COTTER, 
No. 209d, post. 

— —-—— —— ——-.]—A.-G. 
TRUSTEE & TucK, No. 209e, post. 
- Add. Annotations :—As to (1) Expld. Re 
Portman (No. 2), [1925] Ch. 294. Distd. Re 
Drake, Drake ». Wilson, [1926] Ch. 559; Re 
Lomer, Public Trustee v. Victoria Hospital 
for Children, [14:29] 1 Ch. 731. Refd. Re North- 
cliffe, Arnholz v. Hudson, [1929] 1 Ch. 327. 


Add. Annotations :—Folld. Re Portman 
(No. 2), [1925] Ch. 294. Distd. Re Drake, 
Drake v. Wilson, [1926] Ch. 559. 

161a. -—A rentcharge of £50,000 per 
annum charged on L. settled estates was 
limited to the use of deft., the fourth Viscount 
P., for life with remainder to the use of his 
eldest son during his life, to commune from 
their respective successions to the tutie & to 
be paid without any deduction except fer 
death duties, & a similar rentcharge was 
limited in remainder, in the event of any 
other issue of the fourth Viscount succeeding 
to the title, to the use of the sons of such 
eldest son & other sons of the fourth Viscount 
in tail male. Subject to such rentcharge, 
the L. settled estates were limited to the use 
of pltf. for life with remainder to the use of 
his eldest son for life with remainders over. 
By a deed poll dated Oct. 15, 1913, provision 
was made for the abatement of the £50,000 
rentcharge in certain events. The third 
Viscount, who was tenant for life of the 
estates in question, had died in 1923, while 
nine of the sixteen half-yearly instalments of 
estate duty payable in respect of the death 
of the second Viscount, who had died in 1919, 
remained unpaid. 


146. 


PUBLIC 


Vv. 


161. 








| 


One of the questions for , 


the decision of the ct. at the original hearing | 


of the summons (Re Portman (Viscount), 
No. 249, post) was as to what proportion of 
the balance remaining unpaid at the death 
of the third Viscount of the estate duty, 
which became assessable on the death of the 
second Viscount in respect of the L. estates, 
should be borne by the yearly rentcharge 
of £50,000, & it was admitted in argument 


that there was no difference in principle in | 


respect of that unpaid balance between that 
duty & that which was assessable upon the 
death of the third Viscount. After judgment 


PART II. SECT. 9, SUB-SECT. 1.—B. 


a i. ——~—.}—By his wil] testator 
directed that all his debts & funeral & 
testamentary expenses should be paid 
is conveniently as might be after his 
decease, & thereafter proceeded by his 


will te devise & bequeath all his real & 
personal property not otherwise dis- 
posed of :—Held: (1) estate duty was 
under the direction payable actually 
out of the residuary estate; (2) io the 
event of the residuary estate 

insufficient to pay the estate duty, 


SF ST Er 
. 


had been delivered & before the minutes 
had been finally drawn up, leave was given 
to withdraw the admission made in argument 
as aforesaid, & it was directed that the 
question with gwegard to the liability of the 
rentcharge in respect of the unpaid instal- 
ments of estate duty assessable on the death 
of the second Viscount should be argued :—~ 
Held: the effect of 1804 Act, s. 14 (1), was 
to throw the incidence of the duty ratably 
& in proper proportions upon all persons 
becoming beneficially interested in the 
property upon which the duty was con- 
stituted a first charge by force of sect. 9 (1) 
of the Act; the rentcharge, or the abated 
rentcharge, must be dealt with, as regards 
these unpaid instalments, in the manner 
indicated in the original judgment; & the 
order would be in the terms of the minutes 
prepared in accordance with that judgment.— 
Re PORTMAN (Viscount) (No. 2), [1925] Oh. 
204; 94 L. J. Ch. 829; 133 L. T. 389. 

166a. Effect of hotchpot clause— Whether advances 
made over three years before death brought 
into charge.|—-e ‘'OLLEMACHE, ForBES v. 
Purpic Truster (1930), 69 L. Jo. 423; 169 
L. T. Jo. 519; [1930} W. N. 138. 


170a. ——.] —Re NORTHCLUPFE, ARNHLOLZ v. Hop- 
SON, No. 137a, ante. 
173a. ——- ——.]—Re AsuTON, Star v. ASHTON 


(1934), 78 Sol. Jo. SOS. 
Add. Annotation :-~As fo (1) Consd. Re 
Carrington, Ralphs v. Swithenbank, [1032] 
1 Ch. L. 
Add. Annotations :-—~—As to (1) Refd. Re 
Phillips, Lawrence v. Huxtable, [1981] 1 Ch. 
347; Re Bullock-Webster, Royal Mxchange 
Assurance v. ikoyal Trust Co. of Canada, 
19036] Ch. 1, 
2093. Add. Annotation :—Refd. fe Provité, Sturges 
v. Previté, (1931] 1 Ch. 447. 
209a. Effect of Law of Property Act, 1925 (c. 20), 
s. 16 (5).]—RNe Meinisu, CLARK uv. BUCHAN- 
NAN (10927), cited in 1929] 2 K. B. at p. $2, n. 
Annolations :-—Folld. A.-G. v. Public Trustee & Tuck, 11929} 
2K. B. 77; Fe Wheoler, Jameson v. Cotter, [1929] 2- 
K. B. &8t.n. Distd. Re Kempthorne, Charles v. Kemp, 
thorne (1929), 46 WT. 1. R. 15; Re Nowman, slater v. Now- 
man, [1930] 2 Ch. 409. Consd. 2e Warren, Warren v. 
Warren, [1932] 1 Ch. 42. 
209b. ——.]—TShe above sub-sect. preserves the 
liability of real estate to pay its own duties.— 
Re Morris, SKINNER v. Sanpens (10927), 71 
Sol. Jo. 472. 
—-—- Incorporation of Form 8 of Statutory 
Will Forms, 1925.]—Testator by his will, 
after making specific & pecuniary bequests, 
gave to his wife absolutely any freehold or 
leasehold house belonging to him & in which 
he should be residing at his death. He 
declared that all legacies thercby given should 
be free of all death duties & devised & be- 
queathed all bis residuary real & personal 
estate to his trustees, & declared that (inter 
alia) Form 8 of the Statutory Will Forms, 
1925, should be incorporated in his will so 
far as it was applicable to his residuary 
estate. The only real estate testator 
possessed at the time of his death was a 


176. 


186. 


209c. 
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the life interests were not Hable for a 
portion of the deficiency, but the 
annuitants & specific devisees of rea) 
estate should jointly contribute to the 
deficioncy.—CaALDWELL, ETO. v. F'umM- 
ING, [1927] N. Z L. R. 145.—N.Z. 


ll 


Cases 209c—227b. 


Annotations :-—-Fo ila. A.- 
2K 


PART II. SECT. 9, SUB-SECT. 8. 


af. Aggregation of settled funds— 
Whole estate subject to "duty a htgher 
rate. }—~ Deceased made a settlement of | N. Z. L. R. 427.—N.Z. 


Hees 


was assessed w. 
& if the value of the ‘settled property 
had not been included in the final 
balance, the rate would have been | after devising & bequeathing all his cue 
4i per cent. The exors. claimed that | real & porns estate upo 
the trustees of the settlement were | trusts, declared 
Hable to bear the difference :—Held 


freehold house in which he was then residing. 
Questions arose: (a) whether having regard 
to Form 8, clause 4 (c), of the Statutory Will 
Forms, 1925, the estate duty payable in 
respect of testator’s freehold house on his 
death should be borne by the testator’s 
widow or by the residuary estate, & 
(6) whether upon the true construction of 
the will, the estate & succession duties pay- 
able by reason of the testator’s death in 
respect of the freehold house were payable 
out of the residuary estate :+-Held: (1) 
although the exor. was by reason of the 
provisions of Law of Hd dahl Act, 1925 
(c. 20), 8. 16, now accountable for estate duty 
on realty, the incidence of the duty remained 
unchanged & was still charged by virtue 
of the Finance Act, 1894 (c. 30), 5s. 9 (1), on 
the realty in respect of which it was paid. 
Form 8, clause 4 (c), therefore, had no appli- 
cation, & apart from the question of con- 
struction the estate duty on the freehold 
house must be borne by the widow; (2) on 
the true construction of the will testator had 
used the word ‘“ legacies’ not in its strict 
sense, but as including the gift of the house 
in which he was residing at his death, 
. although that house was of freehold tenure. 
The estate & succession duties payable by 
reason of testator’s death in respect of the 
‘freehold house in question were therefore 
proper payable out of the residuary estate. 
e PREVITH, STURGES v. PREVITE, [1931] 1 
Ch. 447; 100 L. J. Ch. 286; 145 L. T. 40. 


209d. Land heid in undivided shares—Effect of Law 


of Property Act, 1925 (c. 20), Sched. I., 
Part IV.]—-Where an undivided share in land 
disposed of by will has become subject to a 
statutory trust, the incidence of estate duty 
remains unchanged & where the exors. in 
such a case have, as exors., paid the estate 
duty on the share as a testamentary expense, 
the amount so paid is repayable to them by 
the devisee of the share, & the repayment 
may, at his option, be by instalments.— 
Re WHEELER, JAMESON v. CoTrTHrR, [1929] 
2K. B. 81,n.; ae T. 322. 


v. Public Trustee & Tuck, [1929] 
B. 77. Distd. Ie Kempthorne, Charles v. *Kemp- 


thorne (1929), 46 'T. L. R. 153; Re Newman, Slater v. New- 
man, [1930] 2 Ch. 409. Consd. Jte Warren, Warren »?. 
Warren, [1932] 1 Oh. 42. 


209e. 


.|—Notwithstanding the  pro- 
visions of Law of Property Act, 1925 (c. 20), 
which abolish tenancies in common of land 
& direct such land to be held by certain 
persons as trustees for sale upon statutory 
trusts, the death duty to be paid on freehold 
land which just before the commencement of 
Law of Property Act, 1925 (c. 20), was held 
in undivided shares, & in respect of which 
there have been no dealings since the com- 
mencement of that Act, is, even where the 
duty only became payable after the com- 








& — exors.’ 
ed.— BROWN 


rty on her marriage, & on her 
left a will. ths rate at which 
per cent., 


227a. 


the incidence of the dut 
by Death Duties Act, 
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mencement of that Act, deemed to be “ duty 
due upon an account of real property ”’ 
within Finance Act, 1804 (c. 30), s. 6 (8), & 
under that sub-sect. as amended by Finance 
Act, 1896 (c. 28), s. 18, & Finance Act, 1919 
(c. 82), s. 30, the duty may be paid by instal- 
ments extending over a period of eight years 
with interest at 4 per cent. per annum as 
therein provided.—A.-G. v. PuBLic TRUSTEE 
& Tock, [1929] 2 K. B. 77; 98 L. J. K. B. 
462; 141 L. T. 398; 73 Sol. Jo. 299. 


220. Add. Annotation :—Generally, Consd. Re 


Cassel, Public Trustee v. Mountbatten, [1927] 
2 Ch. 275. 


226. Add. Annotations :—As to (1) Apld. Re Laid- 


law, Wilkinson v. Lyde, [1930] 2 Ch. 392; Re 
Trimble, Wilson v. Turton, [1931] 1 Ch. 369. 
Refd. Re Sarson, Public Trustee v. Sarson, 
[1925] Ch. 31. As to (2) Refd. Re Hicks, 
Bach v. Cockburn, [1933] Ch. 335. 


-}—By his will a testator who died 
on Nov. 8, 1915, directed that all legacies & 
annuities thereby given should be paid & 
enjoyed free of death duties, & the question 
arose whether the exemption from duties 
was limited to duties payable on the death of 
testator or extended to those payable in 
future in respect of settled legacies :—Held : 
the duties, other than the legacy duties from 
which the legatees were relieved, were those 
payable on the death of testator & not those 
accruing in the future.—QRe * LAIDLAW, 
WILKINSON v. Lypt, [1930] 2 Ch. 392; 99 
L. J. Ch. 463; 143 L. T. 761. 


—_—.]—Testator by his will dated 











‘Feb. 24, 1930, after giving several pecuniary 


& specific legacies, directed by clause 6 that 
all the pecuniary legacies & specific bequests 
& devises given by his will ‘shall be free 
from all death duties which (whether pre- 
sently or presumptively or prospectively pay- 
able) shall be paid out of any general personal 
estate.”’ 

He then directed his exors. to invest a 
sum of £5,000 aon trust to pay the income 
to his daughter L. during her life with pro- 
vision for forfeiture in certain events & after 
her death or forfeiture to hold the invest- 
ments in trust for her daughter A. abso- 
lutely. He devised & bequeathed his re- 
siduary real & personal estate to his exors. 
upon trust for sale & conversion & out of 
the proceeds (inter alia) to pay his testa- 
mentary expenses (including all estate duty 
leviable at his death in respect of his re- 
siduary estates). Testator died on Dec. 6, 
1931. Questions arose whether under the 
terms of the will the estate duty which would 
become payable on the death of the daughter 
& the legacy duty which might become pay- 
able in t. the event of the forfeiture of her life 
interest would be payable out of theresiduary 
estate or out of the settled legacy :—Held: 





was governed | beneficiary in proportion to the value 
909, s. 31 (4), | of the share or interest taken by him 
d not be sus- {| or her under this my will.’’ ithin 
Brown, [1924] | three yeere prior to his death testator 


disposed of a certain sum by way of 

to his wite, & after bis death that 
sum had been assessed for State death 
duty Held : the death duty payable 
within | in respect t of the gift inter vivos fell 


vivos—Gift 
three years ) odtthar’s death.}—Testator, | within the words “ ail Bonet oS estate 


in the declaratio e will.— 
HBY a reece se Secs or S. R. 
W.N, $61.— 


pon certain 
that “all probate & x S. W. 324; 
estate’ duties shall be paid by AUB. 


229. 
282. 
2338. 


234. 
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as the words used in clause 6 were found in 
precedent books published prior to the pass- 
ing of Finance Act, 1914, they could not be 
held to apply exclusively to the future estate 
duties imposed by that Act, the words of the 
will showed that the mind of testator was 
directed to the duties payable at his death, 
& did not provide a context which would 
justify a more extended construction being 
imposed upon clause 6, & the estate duties 
which would become payable on the death 
of the tenant for life upon the settled legacy 
would not be payable out of the residuary 
estate, but the legacy duty would be so pay- 
able.—Re Hicks, Bacu v. Cockpurn, [1933] 
Ch. 335; 102 L, J. Ch. 177; 148 L. I. 466. 


Add. Annotation :—-As to (1) Refd. Re Sarson, 
Public Trustee v. Sarson, [1925] Ch. 31. 
Add. Annotation :—Distd. Ie Laidlaw, 
Wilkinson v. Lydé, [1930] 2 Ch. 392. 

Add. Annotation :—As to (1) Refd. Re Sarson, 
Public Trustee v. Sarson, [1925] Ch. 31. 


Add. Annotation :—Refd. Z2e Sarson, Public 
Trustee v. Sarson, [1925] Ch. 31. 


2384a. Bequest to pay duties—-Duties payable at 


death of testator. ;—Testator who died in 1912 
gave, by clause 7 of his will, certain shares 
to his exor. ‘‘ upon trust to sell so many of 
such shares as shall be sufficient to pay all 


my debts & funeral & testamentary expenses 


.-.- & all duties of every description, 
including settlement estate duty where pay- 
able, to which my estates, both real & 
personal, or any part thereof, shall be liable, 
&, subject to such payments, in trist for my 
son G. absolutely”: & he devised & 
bequeathed his residuary real & porroral 
estate to his trustee free of all duties upor. 
trust to pay the income thereof to his wife 
during her life, & after her death in trust 
for his two daughters for their lives, with 
remainders over. The question having been 
raised whether tho duties payable on the 
deaths of testator’s daughters under Finance 
Act, 1914 (c. 10), 5. 14, were charged under 
or by virtue of clause 7 of the will on the 
shares bequeathed by that clause :-—Held: 
what testator contemplated by clause 7 
was an immediate process under which the 
shares were to be sold & applied in paying 
duties which were presently payable, & 
under which, after those duties had been 
paid, the residue of the shares or the proceeds 
were to be handed over to G.—Re FENWICK, 
Lioyp’s Bank, Lrp. v. Fenwick, [1922] 2 
Ch. 775; 92 L. J. Ch. 97; 128 L. T. 191; 66 
Sol. Jo. 631. 


Annotations :—Apld. Re Trimble, Wilson v. Turton (1931) 1 


Ch. 369 


. Refd. Re Sutherland (Duke), Chaplin v. Leveson 


Gower, [1922] 2 Ch. 782. 


238. 


Add. Annotations :—Apld. Re Forder, Forder 
v. Forder (1927), 137 L. T. 538. Refd. Re 
Sarson, Public Trustee v. Sarson, [1925] Ch. 
31. 


238a, —— ——.]—Re Jones, LAMBERT v. COL- 


239. 


BOURN, [1928] W. N. 227. 


Add. Citations :—94 L. J. Ch. 155; 132 L. T. 
339. 


243a. Gift of all legacies ‘free from all death 


24a. a aenaramaere 


duties ?*—Legacy construed to include devise 


end 


A 
3 


of realty.}—Re Previrt, STURGES v. PRH- 


viTs, No. 209c, ante. 


J—An assignee for value of 4 





246. 


249. 
253. 


Cases 227b-—265a. 


sum of £10,000 to be paid “‘ absolutely & free 
from incumbrances,”’ being part of a portions 
fund of £15,000 charged on settled land :— 
Held: in the absence of a special contract in 
that behalf, not to be liable to pay a ratable 
proportion of the estate duty borne & payable 
by the portions fund upon the death of the 
tenant for life of the settled land. 

Sect. 14 (1) of the above Act provides for 4 
ratable recoupment between the person who 
has paid estate duty in respect of property 
passing on death, & the person entitled to a 
sum charged on that property. It does not 
go on to provide for further recoupment by 
persons entitled derivatively to various parts 
of the sum so charged, but leaves their rights 
to be determined by their contractual 
arrangements.—He DRAKE, DRAKE v. WIL- 
SON, [1926] Ch. 559; 95 L. J. Ch. 886; 184 
L. ‘T. 362, C. A. 

Add. Annotation :-—Refd. Re Portman (No. 2), 
[1925] Ch. 294. 


Add. Citation :—132 J. T. 440. 


Add. Annotation :---Apld. Re Ashton, Sier v. 
Ashton (1934), 78 Sol. Jo. 808. 


254a. Beneficiary & residue-—Equitable terms.]— 


261. 


262. 


264. 


13 


Re CASSEL, PUBLIC 

BATTIEN, No. 22a, ante. 
Add. Annotation :—As tv (2) Refd. Re Aberga- 
venny S. E., Abergavenny v. Nevill, [1926] 
Ch. 465. 

Add. Annotation :—Consd. Re Drake, Drake 
v. Wilson, [1926] Ch. 559. 


Add. Annotations :-—Aas to (1) Refd. Re Drake, 
Drake v. Wilson, [1926] Ch. 550; Re Reeves, 
Reeves v. Pawson, [1928] Ch. 351. 


Trustee ov. MOuNT- 


- Bequests to several charities successively-— 


Intention to exonerate earlier charities.|-—Ly 
his will dated 1911 a testator devised & 
bequeathed his residuary real & personal 
estate to his exors., the Public Trustee & 
another, upon trust for sale & conversion &, 
after payment of his debts & funeral & 
testamentary expenses, he desired the balance 
(called his residuary trust fund) to be placed 
with the Public T'rustee & the income paid 
to his wife for life. Testator then directed 
that after his wife’s death four capital surns 
amounting to £10,000, free of estate duty & 
settlement estate duty but not free of legacy 
duty, should be set apart & the respective 
income paid to certain life tenants respec- 
tively. By clause 9 testator «directed that 
on the cesser of the respective lite tenancies 
the respective capital sums should be paid to 
thirteen charities thereinafter named “ in 
the order of priority in which the names 
appear in this my will as far as the mune 

will go, no. 1 being first paid; no. 2 next i 
so on, that is to say:’’ Testator then 
enumerated thirteen consecutive charities, 
giving nos. 1 to 10 £500 apiece; no. 11, 
£1,000; & nos. 12 & 13 £2,000 apiece, thereby 
exhausting the £10,000. The residue, after 
providing for the settled £10,000 was given to 
a daughter. Testator died on June 11, 1914, 
before Finance Act, 1914 (c. 10), 8. 14, 
abolishing settlement estate duty & the relief 
thereby conferred, was passed. The estate 
waa cleared & the residuary trust fund paid 
to the Public Trustee, who paid the income 
to the wife till her death on July 1, 1928, & 
then set apart the £10,000 settled legacies. 


~ 


Cases 265a—277a. 


One of these was immediately distributable, 
without further payment of estate duty, 
owing to the life tenant having predeceased 
the wife; but on the cesser of subsequent 
life tenancies estate duty would be payable, 
& the Public Trustee therefore issued a 
summons to determine how it was to be borne, 
as between the successive charities :—Held : 
clause 9 conferred an absolute priority as 
between the successive charities, & was 
sufficient as between the earlier & the later 
charities to exempt the former from their 
prima facie statutory liability to contribute 
to the estate duty under Finance Act, 1894 
(c. 30), 8. 8 (4).—Re LOMER, PUBLIC TRUSTEE 
v. Vicororia LIOSPITAL FOR CHILDREN, [1929] 
1 Ch. 731; 08 L. J. Ch. 201; 140 L. IT. 687. 


265b. Devise with option to sell to specified person 


271ia. 


Annoiatons :—Folld. Re Wheeler 


2 K. 
(1929 


—Purchaser to pay annulties & road charges— 
No reference to death duties.]|—Testator, by 
his will, devised lund to P. subject to the 
payment of certain annuities, of road-making 
charges for which testator was liable, & of 
estate & other death duties, & subject also to 
the proviso that if within twenty-years of 


‘testator’s death P. should desire to sell the 


land, he was to give the Governors of the'N. 
Grammar Schou! the option of purchasing the 
land at the price of £300 an acre, such offer 
to be subject to the payment by the Governors 
of the said annuities & road charges, & accept- 
ance to be notified -vithin three months. 
The land, of about 22 acres in area, was in 
fact worth £670 an acre at the date of the 
testator’s death. In accordance with the 
condition P. offered it to the School Governors 
at £300 an acre, & the offer was duly accepted 
& the land sold & conveyed to the Governors 
for £6,688. The value of the land for the 
purposes of death duties was assessed at 
£14,720. On a summons being taken out to 
determine whether the Governors were liable 
to pay a rateable proportion of the estate & 
succession duties levied upon the value of the 
property :—Held : that the Governor having 
acquired the land, not under any disposition 
by testator, but by the voluntary act of IP. 
in selling instead of retaining the property, 
took no benefit under testator’s will, & 
they acquired the land expressly subject to 
annuities & road-making charges, but 
impliedly free from any charge for death 
duties.— He COCKERILL, MACKANESS v. PER- 
CIVAL, [1929] 2 Ch. 131; 98 L. J. Ch. 281; 
141 L. T. 198. 


By devisee—Estate duty on undivided 
molety of land paid out of residuary estate. }]— 
Re MELLISH, CLARK v. BUCHANNAN (1927), 
cited in [1929] 2 K. B. at p. 82, n. 

, Jameson v. Cotter, [1929] 
fd. A.-G. v. Tuck, Public Trustee, [1929] 


B. 77; Re Kempthorne, Charles v. Kempthorne 
; Newman, “later v. Newman, 





B. 81,n. Re 


) 46 T) L. Re 15 
[1930] 2 Ch. 409. Gonsd. Re Warren, Warren v. Warren, 
[1932] 1 Ch. 42, 


271b. —-—- —--—- ——.]—He WHEELER, JAMESON 


2T2a. 


v. CoTrerR, No. 209d, ante. 
By Dominion executors—Duty paid on 





277a. 


ENGLISH AND EMpIRE DIGEST SUPPLEMENT. 


Dominion property—Out of English assets.}]— 
The right conferred by sect. 9 (4) of 1894 
Act on exors. who have paid estate duty 
on property not passing to them as such to 
be repaid by the trustees or owners of the 
property the rateable part of the estate duty 
on the estate, in proportion to the value of 
the property not passing to them as such, 
applies to personal property in British pos- 
sessions to which sect. 20 of the Act applies, 
notwithstanding the special relief given by 
sect. 20 in respect of the estate duty on any 
such property. The charge in respect of the 
rateable part enacted by sect. 9 (1) is made - 
inapplicable to property in such a British 
possession by sect. 20 (2), but there is nothin 

in sect. 20 to take away the right conferre 


by sect. 9 (4).—e BULLOCK-WEBSTER, 
RoYaAL EXcHANGE ASSURANCE v. ROYAL 
TRUST OF CANADA, [1936] Ch. 1; 105 L. J. 


Ch. 291; 153 L. T. 448, C. A. 


272b. To trustees—Duty paid in respect of forfeited 


interest.|—-On the death of a settlor in 1924 
estate duty had been paid by testator’s 
trustees in the belief that testator’s residuary 
estate passed on that event, & the rate of 
duty was computed on the same footing :— 
Held: the trustees were entitled to recover 
the amount of the estate duty paid, the settlor 
having forfeited his interest in the estate 
before his death.—INLAND REVENUE CoMRs. 
v. RAPHAEL, INLAND REVENUE COMRS. v. 
Ezra, [1935] A. C. 96; 51° T. L. R. 152, 
sub nom. Re SASSOON, INLAND REVENUE 
Comrs. v. RAPHAEL, Re SASSOON, INLAND 
REVENUE Comrs. v. Ezra, 104 L. J. Ch. 24; 
152 L. T. 217, H. L. 


272c. Surrender of Victory Bonds—Amount repay- 


able—Whether assessed duty or market value.] 
—Re TichHurstT’s SETTLEMENT, WYATT v. 
TickHuURST (1930), 170 L. T. Jo. 9; [1930] 
W. N. 166. 


274a. Out of corpus—Estate settled by Act of Par- 


liament—Whether duty unpaid.]—Where the 
formal assessment of estate duty on an 
inalienable estate settled by Act of Parlia- 
ment is not made until after the passing of 
Finance Act, 1922 (c. 17), although sufficient 
money has before the passing of the Act been 
paid over to the Inland Revenue, the duty 
is still unpaid within sect. 44 of the Act &, 
at the option of the tenant in tail in pos- 
session, may be raised & paid out of the 
corpus of the settled estate. A person en- 
titled to a rentcharge on such an estate under 
a private Act of Parliament which gives the 
owner for the time being of the estate the 
right to create a rentcharge is not entitled to 
exercise a similar option. The estate duty 
is payable out of the rentcharge itself.— 
Re ABERGAVENNY SETTLED ESTATES, ABERGA- 
VENNY (MARQUIS) v. NEVILL, [1926] Ch. 465 ; 





95 L. J. Ch. 289; 134 L. T. 662; 70 Sol. Jo. 
634. | 

Deduction of income tax.] — In 
accordance with 1896 Act, s. 18 (1), 


trustees paid to the Crown certain sums of 
interest on unpaid estate duty without 





A 


bond & disposition 
PART IJ. SECT. 11. Veceate tac tee 4 


c. Add the following para. :— 

. disponed an estate to himself in 
liferent, & after his death to B. in 
liferent & to C. in fee. On A.’s death ‘ 
B. paid estate duty & presented a | the duty charged on the 
petition for an order on C. to grant a 


liferent, & B. 


in security over the 
B.’s) favour for the 
amount of the duty :—Held-: 
subject chargeable with the uty waa 
the fee of the estate & not merely 
was entitled to have 


estate by 
way of bond & disposition in security, 


14 


& was not bound to charge it by way 
of terminable charge; (2) B. was 
entitled to an order on C. to grant the 
bond notwithstanding an averment by 
the ] C. that B. bad in her hands the pro- 
ceeds of sales of timber, the fee of which 
belonged to him.—TURNBULL v. 

BULL (1910), 47 So. L. R. 688.—SCOT. 


(1) the 


287. 


288. 


290. 


337. 


345. 


349. 


359. 


Vol. XXL—Estate and Other Death Duties. 


deduction of income tax :—Held: for the 
urposes of assessment to income tax under 
ncome Tax Act, 1918 (c. 40), sched. D, 
Case III., in respect of untaxed interest 
received by the trustees, they were not en- 
titled to any deduction therefrom in respect 


Cases 277a — 448. 


of the interest on estate duty paid by 
them.—INVERCLYDhH’S (LORD) TRUSTEES v. 
MILLAR, [1924] A. C. 580; 9 Tax Cas, 14; 
sub nom. INVERCLYDE’S (LORD) TRUSTEES v. 
INLAND REVENUE Comass., 93 L. J. P. OC. 266; 
131 L. T. 739, H. L. 


Part Ill—Settlement Estate Duty. 


Add. Annotation :—Refd. Ormond Invest- 
ment Co. v. Betts, [1928] A. C. 143. 

Add. Annotations :—Consd. Re White, Skinner 
v. A.-G., [1938] Ch. 366. Refd. Re 
Ryder & Steadman’s Contract, [1927] 2 Ch. 
62; Ormond Investment Co. v. Betts, [1928] 
A. C. 143. 

Add. Annotation :—As to (1) Consd. Arm- 
strong v. Estate Duty Comr., [1937] 3 All 
HK. R. 484. 


292. Add. Annotations:—As to (1) Consd. Re 


293. 


296. 


Alington & L. ©. C.’s Contract, [1927] 2 Ch. 
253. Refd. Armstrong v. Estate Duty Comr., 


253. 


{1937} 3 All EK. R. 484. 


Add. Annotation :—Generally, Refd. Arm- 
strong v. Estate Duty Comr., [1937] 3 All 
Ie. R. AS4. 

Add. Annotations :-—Consd. Adamson v. A.-G. 
(1932), 102 L. J. K. B. 129. Refd. Scott v. 
I. R. Comrs., [1935] Ch. 246. 


Part IV—Legacy Duty. 


Add. Annotation :—As to (1) Refd. Re Park, 
poate Trustee v. Armstrong, [1932] 1 Ch. 
0. 


Add. Annotations :-—Consd. A.-G. » 
son & Baron, (1937] 2 All E.R. 455. 
Jones v. Wright (1927), 44 T. L. R. 128. 


Add. Annotation :—Refd. Jones v. Wright 
[1928] A. C. 143. 


Add. Annotation :—As to (1) Refd. Ormond 
Investment Co. v. Betts, [1928] A. C. 143. 


VDwckin- 
Refd. 


384a. Gift of equitable life interest In personalty— 


ee. 


Absolute interest on payment of debts In life- 
time of life tenant—Beneficlary legatee.]-— 
Testator by his will conveyed to trustees all 
his personalty in Scotland, & after providing 
for the payment of his debts, directed the 
trustees to make an inventory of the cul- 
lection of ‘‘ marbles, bronzes, objects cf 
vertu, buhl, pictures, ornamental china, & 
the library,’’ in his house, which were to 
remain vested in the trustees as part of the 
trust estate, the life-rent use thereof being 
given to his son D., whom failing to the heir 
of entail entitled to succeed to the estate. 
He further provided that, if all his debts were 
paid in the lifetime of D., the trustees should 
convey the whole of the personalty by deed 


| 


ee nr IP SSI GN er tN A 


335. 


386. 


405. 


413. 


414, 


430. 


448. 


T)., but the art collection was never conveyed 
by the trustees to him, but. was held by them 
during his life:--Held: the collection had 
vested in D. as beneficial owner, & that his 
estate was liable to pay duty thereon.— 
HIAMLLTON (DUKE) uv. LORD ADVOCATE (1892), 
68 L.'T, 94; 1 R. 70. . Lh. 


Add. Annotation :~-Refd. Re Cousen’s Will 
Trusts, Wright v. Killick, (19387) Ch. 3st. 
Add. Annotation --~Refd. Re Cousen’s Will 
Trusts, Wright v. Kiilick, [1937] Ch. 381. 


Add. Annotations :—Refd. Fleming v. Horni- 
man (1928), 1388 L. T. 660; A.-G. v. Yule & 
Mercantile Bank of India (1931), 145 L. T. 9. 


Add. Annolation :--Apld. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 


Add. Annotations :--—As to (2) Consd. A.-G. for 
Alberta v. Cook, [1026] A. C. 444. Refd. 
Herd v. Herd, [1936] 2 All Ix. R. 1516. 

Add. Annotations :—~Refd. Ramsay v. Liver- 
pool Royal Infirmary, [1936] A. C. 588; 
Ross v. Ross, [1930] A. C. 1; Peal v. Peal 
(1930), 148 L. T. 768; A.-G. v. Yule & 
Mercantile Bank of India (1031), 145 L. T. 9; 
Boldrini v. Boldrini & Martini, [1932] DP. 9. 


Add. Annotation :—Apld. A.-G. v. Rudge 


PART IV. SECT. 2, SUB-SECT. 2. 


334 fi, Subject to condition. J-— 
A will contained the following pro- 
vision: “I desire that J. 8. 
assist my wife in the working & 
teeiin paeaa of my property during 
her life, or as long as she retains any 
interest thercin, & in recognition of 
such services I direct that my said 
wife shall pay to J. 8. an annuity of 
fifty pounds, the first payment to be 
made at the expiration of twelve 
months from my decease, but such 
annuity shall only be payee so long 
48 the said J. 8. shall act ag aforesald ”’ : 
~~Held: this constituted a legacy to 


J.8. 





to D. The debts were paid in the lifetime of | 


ee anc Sep a ree oe mn Nim 


J. S., in respect of which he was bound 
to furnish an account to the Revenue 
Comrs., & to pay such duty as might 
be assessed thereon.— REVENUE COMRS. 
vo. SHIRLEY & Browy, £1930) L. R. 45.— 
IR 


348 i. Legazy to execulor—Secret 
verbal trust.jJ—Testator by his will 
bequeatbed (inter alia) £850 to bis 
exors. ‘‘ to be disposed of by them aa I 
shall verbally direct them.” The 
verbal direction given to the exors. 
by the testator was to pay the sald sum 
to testator’s widow, & this was com- 
municated to the exors. by testator 
contemporaneously with the makin 
of the will. The exors. paid the sai 


15 


[1928] 2 K. B. 515. 

















sum to the window. The Revenue 
Comrs. claimed legacy duty from the 
exors. in respect of this sum, which 
claim the exors. declined to pay, 
contending that the money was given 
to them upon a secret trust, viz. for 
testator’s widow, who waa the actual 
beneficiary, & that it had been paid 
to her :- -(feld: the gift was a legacy 
to the cxors. & liable to legacy duty 
notwithstanding that a secret trust 
appeared on the face of the will; the 
benefit to the cestui que truest under the 
secret trust was a bencfit derived dehors 
the will & not by virtue of the will.-— 
REVENUE ComrRa. 8. STAPLETON & 
O'PRIEN, [1937] I. R. 225.—I&A. 


3” 


Cases 459—622, 


459. Add. Citation :—L. R. 4 Ex. 327. 


462a. Settled articles not yieldin 
the purposes of legacy duty the value of such 
articles is to be taken as at the time when 
they vest absolutely, & not as at the death 
of testator.—A.-G. v. RupaGg, [1928] 2 K. B. 
515; 97 L. J. K. B. 710; 140 L. T. 536; 
44 T. L. R. 708; 72 Sol. Jo. 487. 


-+—Re Hicks, BAcH v. COCKBURN, 








581a. 
No. 227b, ante. 





541a, 


** Death duties (payable in consequence 
of my death).’’]—The testator by his will 
gave a number of legacies free of duty, & 
other legacies which were not expressly 
stated to be free of duty. The residuary 
clause provided for the payment of funeral 
& testamentary expenses, 
duties (payable in consequence of my death).”’ 
It was contended that the legacies which 
were not expressly given free of duty were by 


income.]—For 


whatever 


568. 


576a. 





& all death Jo. 324. 


ENGLISH AND Empire Diagst SupPLEMENT. 


these last words made free of duty :—Held: 
the words ‘‘ death duties (payable in conse- 
quence of my death) ’”’ here meant the duties 
which would.in any event be payable in 
respect of 


roperty passing on the death, 
sposition might be made of it 


by the testator, or even if he made no dis- 
position of it at all. The legacy duty on the 
legacies not given free of duty therefore was 
not payable out of the residue.—He BoRoUGH, 
PuBLIC TRUSTEE v. ROBERTS-GAWEN, [1938] 
1 All E. R. 375; 82 Sol. Jo. 174. 


Add. Annotation :—Refd. 
Trustee v. Eve, [1938] Ch. 556. 


Direction to pay legacies free of duty.]— 
Re TANQUERAY, 
[1924] W. N. 142; 


Re Cox, Public 


SEWELL v. WOODFIELD, 
59 L. Jo. 252; 157 L. T. 


577. Add. Annotation :-—Distd. Re Tanqueray, 
Sewell v. Woodfield, [1924] W. N. 142. 


Part V.—Succession Duty. 


691. 
Cas. 460. 


602. Add. Annotations :—As to (1) Consd. A.-G. v. 





at 


PART IV. SECT. 3. 


of, Not restricted to purposes in 
Province.}—Application by exors. for 
determination of certain questions 
arising under a wil] whereby testatrix 
bequeathed “ unto the society called 
the British Union for the abolition of 
vivisection 75,000 free of legacy 
duty ’ :—Held:; 9 Edw. 7, c 12, 
8. 6 (2), absolving from succession 
duties ‘* property devised or bequeathed 
for religious, charitable or educational 
purposes to be cafried ont in Ontarlo,”’ 
ouly applied to objects which must of 
necessity be carried out in Ontario, 
not to those which might be carried out 
in Ontario without occasioning a breach 
of trust.—Re Gwynne (1912), 22 
O. W. R. 405; 3 O. W. N. 1428; 5 
D. L. R. 713.—CAN. 





PART IV. SECT. 7, SUB-SECT. 2.—B. 


m i. —— “ Free of probate, legacy 
dé succession duties.”’"}—-The will in 
question herein held not to direct that 
all probate, legacy & succession duties 
be paid out of the corpus of the estate, 
but only such duties with respect to 
three legacies.——He BLOWEY TATE, 
f1935) 3 W. W. R. 95; 50 B. OC. R. 
222.—OAN. 


PART V. SECT. 1. 


sg. Distinct from cstate d& probate 
duty— 4 pplication of doctrine of mobtlia 
sequuntur persenam.)—Ontario Suc- 
cession Duty Act ia a auccession duty 
Act, & not an estate & probate duty 
Act; the duty is imposed on the 
sucoession, & the dootrine of mobdilia 
sequuntur personam applies.—ERIK 
peace Co. vw. A.-G. FOR ONTARIO, 
(1928) 1 D.L.R.7393; 61 O.L. R. 507; 
revad., 40 T. L. RR. 88, P. 0.3 affe., 
li9aoy 3 D. L. R. 754; 63 0. L, R. 469. 


Ghdiy or Aa Foe ot haa not 

v o : e ct. has no 

Jurisdiction on pd ae taken under 

See aa tc uoceasion SE rhe 
, to dgtermine whether 

Act is ultra vires,—RovaL Truett Co. 

(EXECUTOR OF COCHRANE ESTATE) v. 


Add. Annotation :—As to (3) Refd. Jackson’s 
Trustees v. Lord Advocate (1926), 10 Tax 





Belilios, [1928] 1 K. B. 798; 
Trafford, [1934] 1 K. B. 1. 


A.-G. v. De 
Refd. A.-G. v. 


Glyn, Mills & Co., [1938] 3 All E. R. 605. 


A.-G. FOR ALBERTA (NO. 1), [1934] 
1 W. W. R. 824.—CAN. 
sk. Determination of liability.}— 
(1) Tho exors. of an estate are entitled 
as a matter of right under sect. 35 of 
Succession Duties Act, 1932 (Alta.), 
to have the amount of the duty for 
which the estate is legally Hable deter- 
mined in the manner provided by 
that sect. regardless of the state of the 
aymente between them & the Minister. 
his right is not affected by the fact 
if it be a fact, that there is no way of 
obtaining, without the consent of the 
Crown, repayment of any sums over- 


paid. 

(2) Whatever liability by the Crown, 
if any, may arise as a result of over- 
payment of succession duties, it is not 
a “‘liability under this Act,’’? within 
the meaning of said sect. 35. Said 
words refer only to the Mability of 
the subject to the Crown. Therefore, 
exors. are not entitled in proceedings 
under said sect. to a declaration that 
the Crown is liable to repay any 
moneys paid it.—lhoyvaL TrRusT Co. 
(EXECUTOR OF COCHRANE ESTATE) v. 
A.-G. FOR ALBERTA (NO. 2), [1934] 1 
W. W. It. 831.—CAN. 

sl. Bond by executors to secure pay- 

—Succession Duty <Act_ declared 
ultra viresa—No further liability for 
duty.}—Gopson v. A.-G. FOR BRITISH 
CoLumBIéA, [1934] 83 W. W. R. 476; 


PART V. SECT. 2, SUB-SECT. 1. 
599 1. erty "—Transfer_ of 


extent of the dividends to be derived 
therefrom, & the stock, etc., were 
subject to succession duty.—FowKzs 
v. MENISTER OF FINANOR, [1927] 2 
dD. L. R. 717; 38 B.C. R. 396. . 
i ot 4 or tis ceopets by me 
™m on movab' perty @ 
h raquo: Succession Duty Act. 1802, & 
amending Acts apply only to 
property which the successor 
under or by virtue of Quebec law; & 
have no application the several 
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622. Add. Annotations :—Generalty, Refd. Parr v. 





items in this case, which formed part 
of a succession devolving under the 
law of Ontario.—LAMBE v. MANUEL, 
(1903) A. OC. 68, P. C.—OAN. 


sp. Includes life insurance moneys. |— 
Life insurance was held chargeable 
with succession duty, although it was 
payable to a preferred beneficiary, & 
the estate was insolvent even after 
{ncluding the life insurance.—Re A.’8 
ESTATE (1933), 43 Man. L. R. 89.—CAN. 


PART V. SECT. 2, SUB-SECT. 2.—A. 


e i. Property appointed.}—Re 
NORMAN’S Trusts, [1926] 3 M. P. R. 
571.—CAN. 


g i. ——.]} Re LITTRIDGE (B. O.), 
(1927) 3 D. L. R. 250.—OAN. 


g il. Marriage settlement.J—A 
transfer of property by a husband to 
trustees for the benefit of his wife & 
the issue of their marriage, pursuant toa 
covenant in an ante-nupti 
is not a ‘‘ gift ’’ so as to be chargeable 
upon his death with succession duty 
under Ontario Succession Duty Act, 
1914, 8. 7 (2) (0), as amended in 1914. 

The words at the end of the above 
enactment, beginning ‘‘ of which pro- 
perty actual & bond fide possession & 
enjoyment shall not have been assumed 
by the donee .. .,’’ apply only to the 
third description of ‘‘ property taken ”’ 
there mentioned.—A.-G. FOR ONTARIO 
v. PERRY, [1934] A. C. 4773 153 
L. J. P. ©. 145: 151 L. T. 405: 10 
T. L. R.1; 78 Sol. Jo. 488, P. C.—CAN. 


sh. Insurance polity.J—A policy of 
life-insurance on the life of the manager 
of a co. was taken out at the instance 
of the co. Assured, the manager, 
signed the application. The co. was 
named as sole beneficiary. Two years 
later the co. transferred for a cash 
consideration ita benefioial interest in 
the polioy to the assured; & on his 
application his wife was substituted aa 
beneficiary. Thereafter the premiums 
were paid by or on behalf of assured. 
SMEG’ (enke ona) oad pallay: de 
com : policy, 
at the request of himself & wife the 
trustee was substituted as beneficiary, 
&, at the time of assured’s death, the 
trustee held the policy pursuant to 








settlement, 


627. 


632, 


640. 
660. 
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A.-G., [1926] A. C. 239; Re Drake Settlement 
Trusta, Wilson v. Drake, (1938] Ch. 133. 


Add. Annotation :—Refd. ‘A.-G. v. Farrel] 
(1980), 99 L. J. K. B. 605. 


Add. Annotations :—As to (1) Distd. A.-G. v. 
Adamson, [1932] 2 K.B.159; Lord Advocate 
v. Inzievar Estates, [1938] A. C. 402. As to 
(2) Refd. Tilling-Stevens Motors v. Kent 
County Council & Transport Minister (1923), 
07 L. J. Ch. 371; Inland Revenue Comrs. v. 
Dalgety & Co. (1929), 98 L. J. K. B. 542. 


Add. Annotation :—Apld. A.-G. v. Adamson, 
[1982] 2 K. B. 159. 

Add. Annotations :—As to (2) Apld. A.-G. 
v. De Trafford, [1934] 1 kK. B. 1. As to 
(4) Consd. Re Drake’s Settlement Trusts. 
Wilson v. Drake, [1938] Ch. 133. 4s to 
(5) Refd. A.-G. v. Belilios, [1928] 1 k. BR, 


694. 


Cases 622—684a. 


on a succession from the tenant for life :— 
Held: the tenant in tail’s succession had to 
the extent of this sum of £160,000 become 
vested during the lifetime of the tenant for 
life by ‘‘ alienation ’’ within Succession Duty 
Act, 1853 (c. 51), 8. 15; & succession duty 
was therefore payable by virtue of that sect. 
at the same rate as if there had been no 
alienation, with the result that duty was pay- 
able at the rate of 1 per cent. only as on a 
succession from the Pe for life.—A.-G. 
v. Dp TRAFFORD, [1934] 1 K. B.1; 103 L. J. 
K. B. 401; 150 L. T. 24; 49 T. L. R. 577, 
©. A.; affd. on another point, sub nom. DE 
TRAFFORD v. A.-G., [1935] A. C. 280, H. L. 


Add. Annotations :—-As to (8) Consd. A.-G. v. 
Glyn, Mills & Co., [1988] 8 AIL KE. R. 606. 
As to (8) Refd. Parr wv, A.-G., [1926] A. C. 


798. 2390; A.-G. aw De Trafford (1935), 150 TT. 
: 24. Generally, Refd. Re Drake's Settlement 
662. Add. Annotations :—Overd. A.-G. v. De Mage. ee oe eae en enen an oi 


666. 


666a. 


the terms of said trust :—Held: 


v. A.-G., [1926] A. O. 239. 
Add. Citation :—182 L. 'T. 699. 


Add. Annotation :-—Overd. A.-G. v. 
Trafford, (1984; 1 K. B. 1. 


Effect of disentailing deed.]—A tenant 
in tail in remainder of settled estates barred 
the entail & by a re-settlement dated May §&, 
1914, granted the settled estates (subject 
to his father’s life estate) to the use that 
trustees should raise a sum of £160,000 as 
portion for the younger children of the tenant 
for life & their issue as the tenant for life 
should appoint with remainders over. By 
various appointments the tenact fic life 
appointed the sum of £160,000 between his 
two younger sons & the issue of one of biron., 
The tenant for life died in 1929 & the question 


De 





arose whether succession duty was payable | 
on his death in respect of this sum at the rate 


of 5 per cent. as on a succession from the 
tenant in tail or at the rate of | per cent. as 


the 
—AUS. 


v. DONALDSON (1927), 39 CL. GL. RR. 539. 


694a. Resettlement by party with defeasible estate 


& party with contingent interest subject 
thereto.]—The time for ascertaining the 
predecessor or predecessors from whom a 
successor derives his suecession for the pur- 
poses of the Stecession Duty Act, 1858 
(c. 51), is the time when the disposition is 
made creating the sucecssion & not the time 
when the succession. falls into possession. 
Under the will of & testator A. was entitled 
to property for an estate in fee simple in 
remainder expectant upon the death of a 
tenant for life but defoasible if A. failed to 
survive a certain date, in whieh event B. 
would become absolutely entitled to an estate 
in fee simple. Before that date had arrived, 
A. & B. agreed to settle the property upon 
certain trusts & afterwards joined in making 
a settlement accordingly. In the events 
which happened the contingency on which 
A..’s interest would cease & B. would become 
ontitied never took place :--—-d/feld + that a 


h ti. ~—-— Pestduary gift in trust for 


policy was dutiable under sect. 7 (2) (e) 
of Succession Duty Act, 1930, as an 
‘‘ interest purchased or provided by 
the deceased ... to the extent of the 
beneficial interest accruing ... onthe 
death of the deceased.’”’—Re THACKER 
ESTATE, [1931) 1 W. W. R. 97: 1 
D. L. R. 1015; 39 Man. L. R. 375.— 


al. .}+—Re BYRNE ESTATE, [1931] 
1 W. W. R. 228; 43 B. GC. R. 396.— 


CAN. 
sm. .]—Deceased was one of 
three holders of a policy of assurance 
& was the first of them to die. ‘The 
policy provided that in consideration 
of an annual premlum the insurers 
should, on the death of the first to dic 
of the three policy-holders, pay the 
survivors a ce sum. The annual 
remium was paid by the pony 
olders in equal proportions. n the 
death of deceased in Apr. 1931, the 
assurance moneys were paid to the 
two survivors. Succession duty was 
assessed on one-third of the proceeds 
of the policy, on the ground that there 
was a disposition within sect. 4 of 
Succession & Probate Duties Acta, 
to 1931 :—Held: there was no 
osition of property; further, the 
covenant by the insurers to pay moneys 
was not a disposition of property, but 
& mere contract.——Zte LES, {1933} 
S. R. (Q.) 338.—AUS., 


PART V. SECT. 2, SUB-BECT. 2.—B. 


624 1. When euccession accrues.}— 
Stamp Dutms Comr. (QUEENSLAND) 





ween | ee 


6421. Death as cause or occasion of 
succession. )—EASTERN TRUST Co. v. 
PLUMMER, [1932] 8 D. Le. RK. 158.-— 
CAN. 


642 ii. .}—A. executed a deed 
under which securities were delivered 
to pltf., dividends from them being 
payable to A.’s son until a certain 
date when the securities were to be 
transferred to the son or his nomineos, 
if the son die before that date, to his 

ersonal representatives to he held 
by them on the same trusts as they 
hold the estate of the son as 4 gift froin 
the grantor to the beneticiaries of the 
estate who are members of his family. 
The son died before the date fixed for 
the transfer of the securities :—Held : 
they were Hable th succession duty as 

roperty passing or deemed to p — 
Ne PLOMMER’S Estrate (1932), 5 
M. P. R. 161.—CAN. 


PART V. SECT. 2, SUB-SECT. 4. 


hi. Person entitied after death 
of successor before property paid over. }-— 
Where a ehare in a residuary estate 
was not paid to the residnary devisee 
during ber lifetime but passed under 
her will, her death oocurring cighteen 
monthy after that of testator :— Held : 
the Crown waa entitled to succession 
duty thereon, aithougs succession 
duty had been pald the exors. 
under the firat will on the residua 
[1925] 2 W. W. R. 608.—CAN. 
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Preabyterian Church of New Zealand-— 
For purpose of aastating foreign mts- 
stonury work.|j—Held: the DPresby- 
tertan church was a ‘‘ successor ”? under 
Death Duties Act, 1921, 4. 16.—- 
rAL TRostTrers, Hstatre & 
avenues Oo., LTy., OF NEW ZEALAND ¥, 
Stamp DouvTigs Comer., [1927] N. Z. 
L. dt. 714.—N. Z. 

sd. ‘““Compelent to  diapoas "'-— 
Heir of entail—Consent necessary to 
disentatl.|—-The right to charge suc- 
cession duty on eau entailed csatate 
depends on the provisious (as amended) 
of Finance Act, 1894, 6. 18 (1), &, 
accordingly, an heir of cntall who is 
not entitled to disontall the estate 
without consents is not entitled to 
charge succession duty on the cstate,— 
BLYTHSWOOD’'S (LORD) JUDLOIAL 
Hage ®, DOUGLAS, [1935] 8. C. 511.— 


PART V. SECT. 2, SUB-SECT. 5.—-A. 


670 iv. Donor of trust fund— 
Successton Duties Act, Kh. S. A., 1922 
c. 28), 4. 6.J}—A.-G. OF ALBERTA ¥. 
JOwAaN, (1926] 1 D. L. KR. 20; [1926] 


OC. R. 142.——CAN; 





PART V. SECT. 2, SUB-SECT. 6.— 
B. (b). 


af. Succession Duty Act, 1915 (c. 27) 
(N. B.)—-Abaolute power of mé~ 
ment.J—-PROVINCIALSECRETARY-TREA- 
SURER v. SCHOFIELD (N. B.), (1923) 2 
D. L. R. 1144.—CAN. 


Cases 694a—719. 


PART V. SECT. 2, SUB-SECT. 7.—A. 

p i. —— Bonds issued by Dominion 
Government to testator resident in 
vince. }—Certain bonds wero issued 
eaeranad resident in Alberta by the 

ovt. 
authority, & on his death his oxors. 
raised the question whether succession 
duties with respect to the bonds were 
assessable by the Province of Alberta 


successor under the agreement & settlement 
derived his succession from both A. & B. 
as predecessors, &, as the proportional interest 
derived from each predecessor was at the 
critical time not distinguishable, the suc- 
cessor must, pursuant to Succession Duty 
Act, 1853 (c. 51), s. 18, be deemed to have 
derived his succession in equal proportions 
from A. & B.—Ite DRAKEH’S SETTLEMENT 
TRUSTS, WILSON v. DRAKE, [1938] Ch. 183 ; 
[1987] 4 All KE. R. 171; 107 L. J. Ch. 39; 
157 L. T. 559; 54 T. L. R. 98; 81 Sol. Jo. 
-921, CO. A. 


697. Add. Annotation :—Refd. Re Drake Settle- 


ment Trusts, Wilson v. Drake, [1938] Ch. 133. 


699. Add. Annotations :—As to (1) Apld. A.-G. v. 


Farrell (1930), 99 L. J. K. B. 605. 
A.-G. v. De Trafford, [1934] 1 K. B. 1. 


Refd. 


699a. Subsequent private Act avoiding restraint 


upon alienation—Effect on succession. ]— 
Under a settlement of 1888, out of property 
brought into settlement by cousins of the 
deceased, deceased was given a life interest 
subject to forfeiture in“the event of aliena- 
tion, &, subject thereto, the settled property 
was entailed in tail male in the usual form. 
In 1918, the entail was barred & the settled 
property made subject to the joint appoint- 
ment of the deceased & his eldest son. At 
the same time, the settled property was re- 
settled, the material clause of the rescttle- 
ment being that the eldest son was given a 
power to charge the settled property with 
the payment after the death of the de- 
ceased of any sum -not exceeding £50,000 
free of death duties, such charge not to 
take effect unless the eldest son survived 
the deceased. By a private Act, passed in 
1921, it was provided that the above power 
to charge might be exercised during the life- 
time of the deceased, &, notwithstanding the 


6023 [1927] 
B. GC. R. 28.—CAN 
ro- 
oO a 





of Canada under statutory 
Alberta, 


ossession. 


V.'s 


714. 


71 8. 


719. Add. Annotation :-—Distd. A.-G. v. 


, WwW. W. R. 143; 38 


a ——— Agreement for sale.) 
—V., resident & domiciled in U.S.A. 
agreed by writing under seal to sell 
land owned by him in the province of 
the purchaser going into 
The purchase-money was 
o be ata with interest, in U.S.A. At 
eath in U.S.A., 


there was a 


‘ENGLISH AND EmprrE DicEst SUPPLEMENT. 


provision for forfeiture in the event of aliena- 
tion, the deceased might release his life 
interest in any sum so charged. The Act 
also contained a general saving to His Majesty 
of all estate, right, title, interest, claims or 
demands. In 1923 & 1925, by three charges 
the sum of £50,000 was raised. ‘The eldest 
son died on July 30, 1930. Deceased died 
on Oct. 3, 1932, &, this date being more than 
three years after the £50,000 had been raised, 
there was no claim to estate duty in respect 
thereof. The Crown claimed succession duty 
in respect of the £50,000 under the Succession 
Duty Act, 1853 (c. 51), ss. 2, 12, 15, upon a 
succession by the eldest son to the settlors in 
the 1888 settlement :—Held: (1) the re- 
settlement in 1918 was a disposition by the 
eldest son within Succession Duty Act, 1853 
(c. 51), 8. 12, & the private Act of 1921 did 
not dispose of the property, but left the 
parties free to determine whether or not they 
would exercise their powers of disposition 
under the resettlement, the Act only being 
necessary to enable the deceased to alienate 
his interest. By joining in the raising of the 
charges, the deceased had accelerated the 
title of the eldest son by surrendering pro 
tanto, within Succession Duty Act, 1853 
(c. 51), s. 15, his life interest ; (2) the Crown 
clearly had a claim to succession duty before 
the Act of 1921 was passed, & the Act saved 
every claim on the part of the Crown upon the 
settled property, including the liability to 
succession duty.—A.-G. v. GLYN, MILES & 
Co., [1938] 3 All E. R. 605; 82 Sol. Jo. 780. 


Add. Annotation :—DiIstd. A.-Q. v. Belilios, 
[1928] 1 kK. B. 798. 

Add. Annotations :—DiIstd. A.-G. ». Belilios, 
[1928] 1 Kk. B. 798. Consd. Re White, 
Skinner v. A.-G., [1988] 2 AlL EK. R. 691. 
Belilios 
[1928] 1 K. B. 708. 


with head office in province.}—The 
Province has no power to levy succession 
duty on the shares of a co. merely 
because the co. has a head office within 
the province.—Jve MACFARLANE, [1933] 
1D. L. R. 345; O. R. 44.—CAN. 

b iii. -—Sucecession duty 
in Quebec is not pryable on shares in 
the stock of a co. having its head oftice 
in Montreal, belonging to a person 








under Succession Duties Act of Alberta, 
s. 27, which provided that ‘“ all pro- 
perty of the owner thereof situate 
within the Province & passing on the 
death shall be subject to succession 
dutics.””» Tho bonda passed on the 
deuth of testator. The ‘register of 
bondholders was at Ottawa in Ontario: 
—Held: as the bonds constituted a 
rina tf obligation they were debts 
by specialty & therefore in point of 
Hablity to taxation had their local 
aituation at the testator’s place of 
residence in Alberta & were subject 
to the duties in question.— ROYAL 
Trust Co. wv. A.-G. FOR ALBERTA 
Oe ae Cc. 144; 46 7T. L. R. 25.— 


PART V. SECT. 2, SUB-SECT. 7.—B. 

718 i. Realty outside provrince— 
Devised under trust for sale—Testaivor 
domiciled in province.]}—Where by the 
will of testator, who died domiciled 
in British Columbla, land outside the 

rovince is devised to a trustee under 

jrection to convort it into money, 
it is not, while at least it is yet unsold, 
subject to ouey under Succession Duty 
Act, R. 8 B. C., 1924 (c. 244).— 
ALEXANDER v. A.- », {1927} 1 D. L. R. 


bulance owing him under the agree- 
nent :—Held: V., at his death, was 
the owner of property situated in 
Alberta or of an interest in the land, 
liable to duty in Alberta under Suce- 
cossion Duties Act, 1914 (c. 5), the 
question not being determined by the 
locality of the debt, but by the nature 
of the interest held by deceased in the 
Alberta land.—-VAUGIIN v. A.-G. FOR 
ALBERTA, [1924] 3 D. L. R. 467; 2 
W.W.R. 821; 20 Alta. L. R. 424.—CAN. 

sk. Mortgages on land outside pro- 
vince—Owner domiciled within province.) 
—Held: subject to duty under 


Succession Duty Act, R. B. C., 
£1926] 


1924 (c. 244).—Re Parker, 
1D. L. R. 783 


PART V. SECT. 2, SUB-SECT. 7.—C, 

b i. Shares held in company 
tncorporated in province.}—Shares in a 
co. incorporated in Ontario, which were 
recorded in the name of a foreigner 
domiciled in the State of Michigan, 
who died there, were held Hable to 
succession duty in Ontario.—ERI£E 
BracH Co. v. A.-G. FOR ONTARIO, 
{1930} A. Cc. 161, P. C.—CAN. 


b ii, ——— Shares held in company 
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domiciled in Ontario, registration being 
made in Montreal, but the certificates 
beiag in Toronto at the time of death.— 
TORONTO GENERAL TRUSTS CORPN, 
vo. R., (1938) 1 D. L. R. 40.—CAN. 

b iv. —-— Simple contract debt.}— 
For the purpose of succession duty a 
simple cuntract debt owed by 4 co. 
with its head office & place of business 
outside the Province is property outside 
the Province.—A.-@. FOR ONTARIO v. 
FASKEN, (1935] 1 D. L. R. 718; affd., 
{1935} 3 D. L. R. 100; O. R. 288, 
CAN. : 

k i. ——.}—Held : subject to 
duty under Succession Duty Act, 
R. S. B. C., 1924 (c. 244).—He Svo- 
CESSION Duty Act, A.-G. FOR BRITISH 
COLUMBIA v. WILSON (B. C.), jie 
4D. L. R. 139; (1927) 1 W. ~ ts 
265.—CAN., 


k ii. —— .]—Testator, whose 
domicil was in Ontario, posscoased 
securities, which were in a safety 
deposit box in a bank in Mic ni— 
Held: the securities were subject to 
duty under Succession Duty Aot, 
R. S. O., 1914 (c. 24).—A.-G. FOR 
ONTARIO vo. BaBY, [1927] 1 D. L. R. 
1105; 60 0. L. R. 1.—CAN, 











[1928] 1 K. B. 798. 


725. Add. Annotation -—Refd. A.-G. v. Belilios, 


[1928] 1 K. B. 758. 


726. Add. Annotatiun :—-Consd. A.-G. v. Belilios, 


[1928] 1 K. B. 798. 





_k iii. -—Debenture stock 
of a city in Nova Scotia, transferable 
& redeemable at the office of the city 
treasurer, & money in a bank at the 
eame city, belonging to testator 
domictiled:in New Brunswick :—VHeld : 
not Mable to duty under Succession Duty 
Act, C. S., 1903 (6. 17).—RECERIVER 
GENERAL OF NEW BRUYBWIOK v. Ros- 
BOROUGH (1915), 43 N. B. R. 258.-—-CAN. 

n i. —— Specialty deht.)\—A mtge. 
debt due in New Brunswick at the time 
of tho foreign creditor’s death is pro- 
perty of the creditor’s estate which 
may be liable to duty under Succession 
Duty Act, 1915.—RoyraL Truar Co. 
v. PROVINOLAL SECRETARY, TREASURER 
oF New Brounawick, [1925] 2 D. L. RR. 
49; (1925] S. C. R. 943 revag., 52 
N. B. R. 21.—CAN. 


n fi. .}—Spocialty dobta 
secured by bond & mtg. of real estate 
situate in Nova Scotda, the bonds & 
mtgesa. being In the possession of 
testator in New Brunswick at the timo 
of his death :—JZeli: Hable to dutv 
under Succession MLD Act, C. S., 1903 
(c. 17).—- RECEIVER GENERAL OF NEw 
BRUNSWICK v. RosBoROUGH (1915), 
43 N, BR. R, 258.——CAN. 


n fii. -/—The Crown, in the 
right of the province of Quebec, by its 
action claimed the sum of $15,775.95, 
43 representing succession duties allorod 
to be due by resp., as sole trustee & 
exor. of the estate of the late S. who 
died in New York in 1929 & was at 
the time of his death domiciled in tho 
province of Ontario. Amongst the 
usscts of his estate were certain bonds 
or debentures of the Grand Trunk 
Pacific Railway Co. & the Canadian 
National Railway Co., respectively, 
guaranteed by the Govt. of Canada. 
‘hese bonds or debentures, registered 
in Montreal, were at the time of S.’s 
death in the possession of the latter in 
Toronto. Succession duties were paid 
to the Govt. of the province of Ontario ; 
but the Govt. of the province of Quebec 
also claimed succession duties on the 
ground that these bonds or debentures 
wero to be considered for succession 
duty purposes as proporty situate in 
the province of Quebec according to 
the definition of the word “ property ”’ 
in sect. 5 of Succession Duties Act, 
because the two cos. debtors had their 
head offices at Montreal & the bonds 
& dobentures were registered & trans- 
ferable on the cos.’ registers in that 
city :—Held: these bonds or de- 
bentures had not, in the relevant 
sense, a local situation within the 
province of Quebec, &, therefore, were 
not subject. to the payment of succession 
duties in_ that province. Debenturcs 
authorised by the Parliament of 
Canada & charged by statute upon the 
Consolidated Revenue Fund have the 
character of specialties. The Grand 
frunk Pacific Railway Co. has statutory 
powers to create bonds having the 
character of spectalties. The bonds in 
this case must, as respects the obliga- 
tion of the railway co., be considered 
specialties, although the head office of 
the co. is fixed by statute in Quebcc ; 
&, in view of the statuto law applicable 
to the case, ft must be held such a 
specialty has its situs in Ontario. 

either, for the reasons fully stated in 
the judgment, have the bonds ot the 
Canadian National Railway Co. in 
question in this case a situs in Quebec. 
—~R. v. NATIONAL TruSsT Co., [1933] 
8. C. R. 670; 4 D. L. R. 465.—CAN. 


n iv. .}—The vendor undcr 
@n agreement for the sale of land in 


























Vol. XXI.—Estate and Other Death Duties. 
724. Add. Annotation :—Consd. A.-G. v. 


Belilios, 


Cases 724—765. 


732. Add. Annotation :-—Distd. A.-G. v. Belilios, 


[1928] 1 K. B. 798. 


755a. 





ante, 


785. Add. Annotation : — Consd. 


-}+-He BATEMAN (BaRoONEsS), No. 107a, 


Re Bateman, 


[1925] 2 K. B. 429. 


Sask, died domiciled in Alta. At hia 
death there was a large amount still 
payable under the agreoment. The 
agreement was made in Sask. & 
described the parties as both resident. 
at S. in that province; & tho pur- 
chaser continued to live there. It 
also provided that the money pay- 
ments as well as the deliveries of grain 
thereunder were to be made in Sask. & 
that it should for all purposes he can- 
strued according to the laws of Sask. 
All the benoficiaries of the estato 
were domiciled elsewhere than in Alta. 
The agreement was executed in dupli- 
cate under seal, Upan the vendor's 
death his copy was found in his safety 
deposit box in  Fdmonton & wes 
there reduced into the possession of the 
administrator of his estate: the pur- 
chaser’s copy was then & had at all 
material times been in the possession of 
the purchaser within Sask. The prov- 
Ince of Alta. contended that the debt 
duc under the agreement was subject 
Lo succession dutics under Suecession 
Duty Act, 1934 (Alta.) --—/eld : tho 
rule that tho situs of a specialty debt 
fs tho place where it is found fn the 
creditor’s possession at his death wus 
not affected by the fact that the pur- 
chaser’s copy of the duplicate arree- 
ment was in the latter’s possession In 
Sask. Therefore, Alta. had tho right 
to impose the tax. All the causes deal- 
ing with the situs of specialty debts In 
whieh fio fest put ia where is the 
apecialts§ “ found.’” or where {8 It 
*conspreners.” or where docs — it 
happen “tore.” relate as a matter of 
course to the spceiaity as the property 
of the erediter in fis possession or in 
some place where be bus placed it.— 
ScumMimpr ov. ALBERTA PROVINCIAL 
TREASURER & A.-G. ror ALBERTA, 
[1935] 3 We. WW. RR. 498: 4D. EL. RR, 


752: 5 FLT. J. (Can.) 211.--CAN. 
nv. -——— ———--.J)--I., who died 
domiciled & residing in Minnesota, 


had deposited $50,090 In the Winnipeg 
branch of @ Canadian bank & received 
areecipt by which the hank undertook 
to repay the money to bim or order, on 
15) days’ notice, with interest at 
2) per cent. “until further notice,’ & 
which stated: “This receipt is 
negotiable.” The vive was found 
among 13.’8 possessions 1p Minneapolis 
upon his death there. His exors, & 
beneficiaries all live {n the United 
States. Manitoba contended that 
duties under Succession Duties Act, 
1934, were pavahle on said deposit & 
interest. Montaguc, J., allowed tho 
claim, & the oxors. appealed :—Fleld : 
the appeal should be allowed.-—/e 
BENNETT ESTATE, MANITOBA PRO- 
VINCIAL TREASURER v. BENNETT, 
[1936] 1 W. W. R. 691; 2D. LL. R. 
291; 44 Man, L. RR. 63. on appeal, 
(1937] S.C. R. 198; 20. L. R. 1.— 
CAN. 


n vi. .l}-—~Bonds of the 
Dominion & Provincial Govis. helong- 
ing to a person domiciled in the 
U.S.A. & kept ina bank in the Province 
of Ontario are speciality debts taxable 
under the Succession Duty Act (Ont.). 
~-fie MOORE, (1937) 2 D. L. R. 746.— 
CAN. 


oi, —-- Registerrd outside 
provines.;—-A banking co., with a head 
office at Montreal in the Province of 
Quebec, had puwer by statute to main- 
tain in any province a registry office 
at which alone shares held by resi- 
dents in that a re were to be regis- 
tered & could validly be transferred. 
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A. resided at Halifax in the Province 
of Nova Scotia, & died thore, owning 
sharos registered at an office of the 
co. at Halifax under the above sta- 
tutory power. Under Sucovossion Duty 
Act (Que.), 1909, art. 1376, duty was im- 
posed upon ‘ property actually situate 
within the province, whether the trans- 
mission takes place within or without 
the province ” :—Jfeld : as the owner- 
ship of the sharers could be effectively 
dealt with only in Nova Scotia, they 
were not property situate in Quebec, 
& the claim could not bo matntained. 
—BRASSARD wo. Samiti, (1825} A. C. 
371; 94L. J. P.O. 81; 182 L. T. 647; 
41 T. L. KR. 203.—CAN, 


0 ii, -—-- Tho words 
“or clsewhere ”’ In sect. 42 (5) of Bank 
Act, both under their ordinary meaning 
& in the light of prior legislation, are 
adequate to provide for the establish- 
ment of places for registration & 
transfer of shares outside the Canadian 
territory, in respect of shares ownod 
by persons not resident in Canada. 
R. vo Corrina, [1932] 8. Cc. R. 410; 
3D. lL. hh. 273.—CAN, 

. For the paragraph in the original 
volume substitute the followlng para- 
graph :-- 








we tem ont 


Owner not domiciled within 
Province----Hecognition of  atatua of 
** wives.’’)---1f a person domiciled in a 
country whose laws permit pel 
gamous marriages is married there to 
two wives, & dies while still domtelled 
thore thourh temporarily residing tn 
British Columbia, the status of the 
Wives will be recognised by the cts. 
of British Columbia for the purpose 
of fixing the succession duty payable 
on provers in British Columbia going 
under deceased's will to each of the 
wives. — Yew oo. A.-G. FOR BRITISH 
COLUMBIA, ({924] 1D. L. R. 11665 1 

: . HR. TH83 338 OB. CG. TR 109; 
revag, 8. ©. sub non, Re LEK CHEONG, 
(1923] 1 W. W. ht. 867.—CAN. 


PART V. SECT. 3, SUB-SECT. 1. 


sl. Pecluration of truat several years 
before death.\—Teu years before his 
death an owner of debentures executed 
a declaration of trust whereby he 
declared that he held them in trust for 
his children & deposited the debent ures 
& the declaration in a bank where they 
remained until his veath. He never 
recelved any  benuiit from — the 
debentures, & there was no evidence 
of any scheme or reservation whereby 
he retained any ben dejlal Interest. 
No part. of the income was pald to the 
beneficiaries, but the trustees {invested 
it in trust or placed {ft to the credit of 
a trust accoubt in the same bunk where 
if accumnwated until he died :—-Held : 
the fund was not liable to snuecession 
duties under Succession Duties Act, 
hi. &. A. 1922 (c. 28).—--COWAN v. A.-G., 
(19251 2 D. EL. RR. 647: [1925] 1 
W. W. R. 993; 21 Alta. L. R. 241; 
revacd., (1926] 1 D. L. h, 29.—CAN. 


PART V. SECT. 3, SUB-SECT. 5. 


sm. When exemption applicable.)— 
The exemption from the Lot Ave of 
the 1 per cent. succession duty pay- 
able under Succession Duty Act, 1853 
{c. 51), 3. 10, & the additional ten 
shillings er cent. payable under 
Customs Inland Stevenue Act, 
1888 (c, 8), only arises where estate 
duty is payable under Finance Act, 
1894 (c. 30), & the principal value of 
the estate does not ex £15,000.--- 
A.-G. Vv. JAFFE, (1336) N, T. 97.—IR. 


Cases 777a-—790a. 


777a. —— Devise for life ‘‘ free of all duties ’’— 


Cee eeae 


Liability for succession duty on death of 
tenant for life.}—-Testator devised ‘‘ free of 
all duties ’’ certain premises to his trustees 
upon trust to hae S. to have the use & 
occupation of the same during her life, & 
after her death he directed his trustees to 
stand possessed thereof in trust for M. 
absolutely in fee simple. He also devised 


& bequeathed the residue of his real & 


personal estate to his trustees upon trust, 
after payment of his debts, funeral & testa- 
mentary & trust expenses & legacy, succes- 
sion & other duties, to divide the same into 
thirty-four equal parts, & to stand possessed 
of one of such equal parts in trust for each of 
thirty-four residuary legatees named therein. 
A question arose whether the succession duty 
payable on the death of S. would be payable 
out of the residuary estate or out of the 
property so devised & by the person or 
porous entitled thereto upon her death :— 
upon the true construction of the 
will the words ‘‘ free of all duties” applied 
‘only to the succession as presently payable 
on the death of testator, & did not extend.to 
ae succession duty payable on the death of 
S.—Re TRIMBLE, WILSON v. TURTON, [1931] 
1 Ch. 869; 100 L. J. Ch. 73; 144 L. T. 612. 


‘780. Add. Annotations :—As to (1) Consd. A.-G. 


LP TREO Le ee A RUNNIN” | 
—— 


796a. 


799a. 


ENGLISH AND HEupree Dicrest SuPPLEMENT. 


v. De Trafford (2933), de T™ L. R. 577. 
As to (2) Consd. A.-G. v. Trafford, {1934] 
1K. B.1: Generally, nee, Re Duncombe’s 
Will Trusts, Wrixon-Becher v. Faversham 
(Earl) (1932), 146 L. T. 412, 


7196. Add. Annotations :—Cons4, A.-G. v. Bedford, 


[1926] 2K. B. 184. Refd, A.-G. v. Belilios, 
[1928] 1 K. B. 798; Re Drake’s Settlement 
Trusts, Wilson v. Drake, {1938] Ch. 133. 
Finance Act, 1925 (c. 36), s. 24.]— 
Circumstances (see No. 90a, ante) in which :— 
Held: succession duty was not ralvoc= 
since the above sect. was not retrospective.— 
A.-G. v. Brxittos [1927] 2 K. B. 439; 
T. L. R. 669; reved. withoyt affecting this 
point, [1928] i K. B. 788, O. A. 
-|— Where a person, who has succeeded 
to the life interest in leasehold property, 
subsequently receives the rack rents from 
the property when the leases fall in, the 
increaaed value of the succession for the 
urpose of succession duty is to be calculated 
by reference to the age of the successor at 
the expiration of the leases & to the value of 
the property as at that date, less the ground 
rents, & not to the value of the property when 
the succession first arose, less the ground 
rents.—A.-G. v. BEDFORD (DUKE), [1926] 2 
K. B. 184; 95 L. J. K. B. 617; 185 L. T. 
541 ; 42 T. L. R. 346; 70 Sol. Jo. 465. 














PART V. SECT. 8, SUB-SEOCT, 7. 


ci, —— Validity.)—There is nothing 
in Succession Duty Act, 1923 (c. 13), 
OF other statutes of ‘Saskatchewan 

po eo yent a testator from directing 
that legucies be paid free from suc- 
cession duty.—te ANDERSON ESTATE, 
CANADA PERMANENT TRUST Co. Uw. 
MoADAM, [1928] 4 D. L. BR. 513 wine 2 
ele R. 3653; 22 Sask. L. R. 610.— 


0 Si. Bequest of residue not ex- 
oncrated.J—Testator made bequests 
out of residue, inter alia, to two educa- 
tional institutions in Ontario & to two 
Minnesota charities, the will, all 
legacies, funds & ae 8 transferred 
to trustees were declared to be ‘“ free 
of succession duty ’’ & certain other 
legacies were to be ‘ free of all succes- 
sion duty ’:—Held: tho gifts of 
residue to the four charities not. being 
f1. any sense free of succession duties, 
each must bear its share of the dutics 
imposed in respect of its share of the 
residue.— Re PHITNEY (1930), 66 
O. L. R. $3389.—CAN. 

sq. Legucy subject to payment of all 
succession duty payable on cstate-— 
Whole legacy included in estate tn deter- 
me rate of duty— Portion of legacy 

lied in payment of duty exempt from 
q v.J-~STAMP DuTrins Comr. v. LANS- 
DOWNE (1927), 40 C. L. R. 115.— AUB. 


PART V. SECT. 4. 


80. Provincial duty-—- Assets in 
province forming part of larger estate— 
Deceased domiciled outside province. }— 
Deceased, domiciled outside British 
Columbia, left personal pr eens of 
$1,008, ar of w $10,000 war in 

Britieh Ovlumbia :—Held ° under 
R, 5 “7 O., Acta 1911 (a. 217) & 1921 
(c. 58), the duty payable on the net 
amount should 1% per cent. on the 
first $100,000, a? per cent. on the 
second $10 0,000 5 per cent. on 
the balance; of the sum thus ascer- 
tained the $10,000 within the province 
was charged with its proportion which 
was taken by the province.— Re Svo- 
CESSION Dury Act, Ke HEonRT, [1924] 
1W.W.R.11538; “er, eTbneEa Grit 


sd. Consiviiction 
Act, 1930 (Afan.), % se? Went -}~~-Re Pry 
694.-—CAN. 


Herat, {1983} 1 





se. Deceased domiciled vutside Pro- 


tince—Propert 
Under Succession Duty Act, R. 8. B. 0. “ 
1924, In the case of an estate subject to 
sect. 7 thereof, all the property eae 
to duty is taxed not under 4 

scale, but at the rate opposite the 
bighest group in Sched. “ in which 
the estate is arranged when classified 
for the pur osegs of said schedule 
according net value, even though 
only part a; the estate is property 
situate within the Province.—Re 
UNTERMEYER ESTATE, [1933] 1 W. W. 
Rh. 705; 46 B.C. R. 547.—CAN. 


sf. Surlaxr under 1932 Act—Not 
applicable where death before Act in 
es regis MOINTYRE Estate, [1933] 
2 WwW. r) R. 257.—CAN. 


PART V. SECT. 5, SUB-SECT. 1. 

ti. Between date of gift & death.| 
-—Where a gift of co. shares is subject 
to succession duty any increase in the 
value of the shares between the date 
of the gift & the date of the death of the 
donor must be taken into account {in 
determining the value under Succession 
Duty Acts, 1930, 1935.—R. (A.-G. For 
SASKATCHEWAN). v. MEILICKE (NO. 2), 
{1938] 2 W. W. BR. 97.—CAN. 


d i. Shares.) —Held : with 
respect to a very auaye block of shares 
in a ate co., e “fair market 
value’ could not be said to be the 
price which probably would have been 
obtained the whole block of shares 
been put on the market at once, in 
view of the number of shares & the 
limited market, that course would 
undoubtedly have depressed the market 
price, & the exors. were not bound to 
offer the shares for sale at one time 
or at all; nor should said value be 
fixed at the Bree which would probably 
have been o ed from underwriters 
had a sale en bloc been made to them 
at the time of the death.—UNT£ER- 
MEYER ESTATE v. get FOR BRITI@H 
COLUMBIA, [1928 D. L. 811; 
{1928} 2 W. Ww ; 39 B.C. RB. 
tek Le “agsa) : 09; L. R 315; 


——-, }+—"‘ The fair market 














: a i 
value ” in sect. 8 of Succession oe 


Act, 1934, is the price which Pad 
probably have been obtained in 
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open market at said date.—Jte LEISER, 

ORMAN & erg ». MINISTER OF 
FINANOR, [1937] 2 L. R. 341; 2 
W. W. R. 428; LPB C. R. 368.—CAN. 


hi. -——-~ ——.}—Although exora.: 
when ap plying tor ancillary letters 
patent in British Columbia, had placed 
@ value on the estate in the province 
for the purpose of succession duty &, 
being accepted by the Crown, had given 
a bond to secure payment of the duty, 
they are not bound by such valuation 
& its acceptance by the Crown; but 
they have atill the right to present a 
petition under Succession Duty Act, 
8s. 42, to a judge of the Supreme Ot. 
of the province who has jurisdiction 
to determine what property of the 
eetate is liable to duty & the amount 

due.— BLACKMAN 0. R.,[1924])4D.L.R. 
123; (1924) 8. O. R. 406.—CAN, 


h ii. ---In an action on 
a bond to secure payment of duties 
under Succession Duties Act, R. S. A., 

1922 (c. 28), wherein the defence was 
brat the true value of the estate did 
not exceed $5,000 & no duty was pay- 
able :—Held: the question of value 
was concluded by the values sworn to 
in the affidavits filed for the purpose 
of obtaining tho lettera probate, which 
valuea had been accepted as asatis- 
factory by the Crown.—R. v. LONDON 
& rhage re an GUARANTEE &. ACOIDENT 

(Alta.), [1926] 4 D. L. R. 874; 
19261 3 W. W. R. 461.—CAN, 


h fil. -}—The essential 
precedent to the jurisdiction of the ct. 
under Rar ieee Duties Act, 1922, 
o. 28, 38, ia thatethere is is property 
the liabulty, of of oe 

ig A lg to be Soeeinad by 

the es when ap exor. 

for probate placed a 

fon on the estate for the purpose 

of Sorenson duty & this valuation was 
aioe dag by the Crown, the ct. cannot 











under sald sectio n.—Re 
a Harare, {1928} 1 D. ". R. 
bei Hla . W. R. 71; 23 Alta. 
dan 
Ache O. my 1908 ¢ ise 
e ep Ce 
GENERAL OF Nsw Barunswi Ag 


RosBoROCUGH (1913), 43 N. 3. 
258.—CAN. 


eq. Legacy to beneficiary — Share 


Wilson, [1926] Oh. 559. 


861. For citation read ‘‘ No. 268, ante.” 


SuB-Sgcr. 2.-POWER TO RAISE THE Dury (p. 114). 


861a. Provision for payment by court—Extent of 
powers.]—-The power of the ct. under sect. 53 
of the Succession Duty Act, 1853 (c. 51), 
s. 63, to direct payment out of any fund under 





of residue to same beneficiary.|}—Tes- 
tator gave a pecuniary legacy to A., 
& the residue of his estate upon trust 
to pay the income to the mother of A. 
for life, & after her death to divide the 
capital among her children, of whom 
A. was one. Suocession duty was 
assessed as if A. were the sole survivor 
entitled to the residue, & to this 
amount was added the legacy. Duty 
was then assessed at the rate appro- 
priate to this total :—Held: duty was 
not to be assessed on the legacy as 
though the whole of residue had been 
given to A. subject only to the life 
interest.—Re SHORT, SHURT v. LiraGis- 
TRAR OF PROBATES, {19%} S. A. S. HR. 
220.—AUS. 
sr. Gift inter vivos—-V alue at time 
of death.}—Succession Duty Act of 
Ontario by sect. 8 charges to duty all 
property situate in Ontarlo passing 
on the death of any person, & provides 
that property so passing is to be decmed 
to include (inter alia) any property 
taken under a disposition operating as 
an immediate t inter vivos made 
since July 1, 1892. It is provided by 
sect. 4 that the dutiable value of 
property ia to be its fair market value 
t the date of the death of the deceased. 
A resident of Ontario died in 1929, 
having in 1925 transferred to his wife 
as a gift shares in a co. registered & 
having its office in Ontario. The value 
of the shares at the date of the gift was 
$50,240, & at the date of the death of 
the deceased $264,183.50. It was not 
disputed that the shares were dutiable 
under the Act :—Held: the duty was 
payable upon the value at the date of 
the death of deceased.—A.-G. FoR 
ONTARIO v. NATIONAL TRUST OCOoO., 
Lrp., (1931] A. C. 818; 100 L. J. P. C. 
215; 145 L. T. 673; 47 T. L. R. 625, 
P, C.—CAN. 
st. ——.}—Under Succession 
Duty Act, R. 8S. A., 1922, the value of 
property which was the subject of a 
t inter vivos is to be taken for the 
purpose of calculating the duty as of 
the date of the death of the donor.— 
A.-G. FOR ALBERTA v. PEancR, [1931] 
3 °W. W. 'R. 400; (1932) 1 D. L. fh. 
587; 25 Alta. L. R. 553.—CAN. 


aw. Agreement between parties as to 
value.) — Re RYaALL Estate, te 
McCMENEMY HsTaTE, [1934] 2 W. W. R. 
288.—OAN. 


, 8%. Determination of present value of 
wncome.jJ—Held : sect. 30, Succession 
Duty Act, 1934, does not authorise the 
finding of an annual income by a 
calculation of 5 per cent. on the net 
value of an estate; its sole purpose 
is to fix the present value of a known 
fixed annual income.—Re HAMILTON 
ESTATE, (1935) 1 W. W. BR. 549; 5 
F, L. J. (Can.) 51.—CAN. 


PART V. SECT. 5, SUB-SECT. 2. 
av. * Net value "°— Mode of calculation 
—<Aggregate value including life ineur- 








Vol. XXI.—Estate and Other Death Duties. 


Ormond I : 
ment Co. v. Betts, [1928] A. OC. 143. eee 


858. Add. Annotation :—Refd. Re Drake, Drake v. 


Cases 824—861a. 


the control of the ct. in an administration 
action, of legacy or succession duty, does not 
enabls the 


uty payable in respect of a be- 


quest, etc., to one person to be deducted 


404, 








ance money.J—R. v. MerBacn, [1927] 2 
DL. R. Hd > [1927] 1 W. W. RR. 981: 
22 Alta. L. R. 482.—CAN. 


8x. Debts, encumbrances cf erpenses. | 
—Held: under Succession Duty Act, 
RK. 8S. N. B., 1927, the debts, encum- 
brances & expenses should bo do- 
ducted from the value of all the 
roperty passing on the death of 
estator within the meaning of the Act, 
including both tho assets Hable for the 
payment of debts, ecneumbrances & 
oxpenses & the property not so Hable.— 
FRASER ve. PROVINCIAL SECRETARY: 
TREASURER, [1935] S.C. Rt. 133.---CAN, 


PART V. SECT. 6, SUB-SECT. 1. 


sw. Valuation of estate cb aceeptance 
by Crown of surety bond-~-Right of 
executor to distrilrute estute—Succeasion 
Duty Act, R. S. B.C., 1911 (ce. 217).J— 
MINISTER OF FINANCE v. CALRDONIAN 
INSURANCE Co., Re LAND REGISTRY 
Act & Hra@arson, [1923] 4 D, L. R. 
439; [1923] 3 W. W. R. 925.—CAN. 


PART V. SECT. 6, SUB-SECT. 2. 


sa. Postponement — Disputed claim 
against estote.)|-—-Whers decoased’s es- 
tate is suLject to a claim, not admitted, 
on not. usacde as surety for another 
while it is tight to postpone the final 
scttloment of the exor.'s liability for 
succession Auty a3 to the sum repre- 
sented by Rgucn alleged indebtedness, 
an order dealing with the matter should 
postpone the date of payment to a 
time certain, & should contain a term 
directing payment of duty upon the 
stun should it be determined that the 
estate is not liable for the claim, & 
a further term that, if the estate is 
Mable, the exor. should pay duty upon 
his claim against the principal debtor, 


—Re Succession Dury Acr & 
SPROULE, [1924] 2 W. W. RR. 1087, 
34 B.C. R. 110.---CAN. 


sg. Before interest vested in nossca- 
ston. |J—The word ** passes’? in Sucees- 
sion Duty Act, 1934, 8. 38% (1), 
is not restricted to property finally 
vesting in the beneficiary upon dis- 
tribution of the exstate.—-7ée DRuM- 
MOND ESTATE, MINISTER OF FINANCE 
v. DRUMMOND, [1936] 2 W. W.R. 635; 
AD. L.BR.164; 50 B.C. 1. 485.—CAN. 


PART V. SECT. 6, SUB-SECT. 8.---A. 

sb. ‘' Sister”? of decersed—Successton 
Duty Act Amendment Act, 1899, a. 2 (4) 
—Includes half-sistey \}--Re OLIVER 
(1901), 8 B. OC. R. 91.—-CAN. 


PART V. SECT.: 8. SUB-SECT. 1. 
sd. From what date ae) eas oma 
cession Duty Act, R. &. . Ci, 1924 


(ec, 244).J—Fe OLDFIELD ESTATE, 
Re Succession Dury AcT (B. C.), 
R. 711; (1927) 3 


ea } 4D. L. 
Vv. W. R. 361.—CAN. 

88. —~-,J—Where under Suc- 
cession Duty Act, R. SS. B. C. 1924, 
c. 244, the exors. elect to pay the duty 
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Ae Ne Ie ey eee 


from the assets comprised in a bequest, etc., 
to another person. 
owing by a legatee to be paid out of any other 
property to which he is entitled & which is 
under the control of the ct.—Re EIGHMIE, 
COLBOURNE v. WILKS, [1985] Ch. 624 ; 
L. J. Ch. 254; 158 L. T. 2905; 51 T. L. R. 


It only enables duty 


104 





ona eontiegen: estate within two years 
from the death of the deceased, & a 
time is fixed by the Lieutenant- 
Governor in Council for the payment 
thereof, no interest on said duty is 
chargeable oxcept from the date so 
fixod. — Wuson ov. MINISTRR OF 
FINANCE, [1928] 3 D. L. WR. 253; [1928] 
2W.W. . 585.--CAN. 

ef, Succession Duty Act, 1924, 
declarcd ullra vires-—ZInterest under new 
Succession Duty Act, 1934.})-—Testator 
died on Aug. 16, 1933, when the then 
Succossion Duty Act, RS.B.C., 1924, 
purported to be In force. By a judg- 
ment delivered on Nov. 29, 1933, & 
affirmed by the Ct. of Appeal on 
Feb. 20, 1034, sald Act was deolared 
to be wltra vires, On Mar. 29, 1034, 
the new Succession Duty Act, 1034, 
came into foree : & seot. o0 of that Act 
vrovided that it should be rotrouctive 
© should apply in respect of porsons 
who had died since Apr. 11, 1804, & 
further provided that that Act should 
be deemed to be & to doclure the Jaw 
relating to the mattor of succession 
duty payable upon the death of any 
person dying before the commence- 
inent of the Act, whetLer or not the 
mattor was pending or has been ad- 
judicated ou by any cet., ete. »--—sTeld : 
since an ultra virrs Act is ono which 
never had any legal betug the present 
application rmauet be dealt with as if 
there had been wo xuccession duty Act 
prior to the present one, & wince the 
present Act was Dot passed until more 
than six months after tho death of 
testator, appet. had brought himself 
within sald sect. 38 (1): &, therefore, 
interest shouid bo chargeable from 





May 31, 1934.--/¢e Mirckn Ksrarn, 
(193d) 3 W. WL. RR. 3825 49 BO. at. 
294,---CAN. 


ag. Katension of date from which 
interest runa-~—Applicatton for-—-Time 
for maktng.|—He such an applica- 
tion might bo uiade after the explra- 
tion of the eix months during which, 
if payment were thon made, no interest 
“WAB as Se Oy gag FARMER, [1926]} 
1D. L. RR. 8043 (i326) 1 W. W. XW. 
366; 36 B.C. R. 384. —CAN, 


PART V. SECT. 8. S'B-SECT. 38. 


sj. Hearing of summons under 
Succession Ihity Act, BR. NS. B.C. 1924 
(ce, 244), 8. 34—-Muat be before Judge who 
tasued eummons.)-— Jie CLAPHAM, 
MINISTER OF FINANCK . MURKE- 
Rocue (B. C.), §1925) 4 A. L. Lt. 32535 
on appeal sub nom. RK. v. BURKE-ROcuEK 


PART V. SECT. 9. 


sl. When repayment carries interest, }— 
Succession Duties Act, 1893, 8. 34 (2), 
relating to the payment of interest on 
succession duty repaid apples only to 
the repayments of succession duty 
assessed under sect. 34 (1).—/te KNOX 
(1927), 8. A. S. R. 264.-—-AUS. 


Cases 884—959. 


894. 
902. 


914. 


958. Add. Annotation :—Refd. Re Rooke, Jeans v. | 


rence tena 


ENGLISH AND EMPIRE Dicrest SUPPLEMENT. 


Part Vi.—Probate Duty. 


Add. Annotation :—Refd. Re Silva, Silva v. 
Silva, [1929] 2 Ch. 198. 

Add. Annotation :—As to (1) Refd. Royal 
Trust Co. v. A.-G. for Alberta (1929), 46 
Tila Me 25. 

Add. Annotations:—-Apprvd. Brassard v. 
Smith, [1925] A. C.371. Apld. Baelz v. Public 
Trustee, [1926] Ch. 863; Pass v. British 
Tobacco Co. (Australia) (1926), 42 T. L. R. 
771. Consd. Erie Beach Co., Ltd. v. A.-G. for 
Ontario, [1929] 46 T.L.R.33. Refd. A.-G. v. 
Sudeley, [1896] 1 Q. B. 854; A.-G. v. New 
York Breweries Co., [1898] 1 Q. B. 205; Re 
Aschrott, Clifton v. Strauss, [1927] 1 Ch. 313; 

London & South American Investment Trust 
ee Tobacco Co. (Australia), [1927] 1 Ch. 


917. 


919. 


949. 


Add. Annotations :—As to (1) Consd. Baker 
v. Archer-Shee, [1927] A. C. 844. Refd. Herbert 
v. I. R. Comrs., I. R. Comrs. v. Herbert (1925), 
9 Tax Cas, 593; A.-G. v. Belilios, [1928] 
1 K. B.798; Daw v. Inland Revenue Comrs., 
Duff-Dunbar v. Inland Revenue Comrs. (1928), 
14 Tax Cas. 58. Generally, Refd. Inland 
Revenue Comrs. v. Smith, [1930] 1 K.B.713; 
Corbett v. I. R. Comrs., [1938] 1 K. B. 567; 
He White, Skinner v. A.-G., [1938] 2 AU E. R. 
691. 


Add. Cuitation :— Subsequent 
(1833), 5 B. & Ad. 78. 


Add. Annotation :—Refd. Stepney Borough 
Council of Walker (John) & Sons, Ltd., [1934] 
A. C. 365. 


proceedings 


Part VIII.—Foreign Duties. 


Gatehouse, [1933] Ch. 970. 


PART VI. SECT. 1. 


959. Add. Annotation :—Generally, Refd. Re Rooke, 


Jeans v. Gatehouse, [1933] Ch. 970. 


ata ded a ee deceased ies (950) 8 Re Stes ger. ] Pry el 
so. Payment to registrar.}—Probate | estate. That estate was vested in a@ 5 

duty ia i bbevane & phos tae by the | certain co. & one W. E. S. as trustec. . N. 28.—AUS. 

registrar, who is an ‘‘ officer of the ct. The co. carried on business & had its 

enerally.”. On payment he must | head office in Victoria &, although 

ssue probate.—lRe ¢. SAYWARD (1934), | registered in N.S.W., had no inde- PART VI. SECT. 3. 

49 B. C. R. 307.—CAN pendent office of its own there but ed 


PART VI. SECT. 2, SUB-SECT. 1.—B. | n.S.Ww 
886 {. Not liable to ee 


aoe Dut he dee Cs 
Me —Bownay va 5 OB. oan trustces were held, all income received, 
(Coder : R, 834. Lara & all investments made. 


PART VI. SECT. 2, SUB-SECT. 3. 


900 iv. 
death was beneficially entitled to a 


carried on its aaa an the office 
yy iN 
. All the administrative work 
in the estate had always been done in 
Melbourne, where all mectings of tho 


of another co. 


Victoria :—Held : 





.J—S. at the time of his } to probate duty 


in 


8S.’8 interest in his 
deceased father’s estate was not subject 
N.S.W.—-PER- 
PETUAL TRUSTEE Co., LTD. v, STAMP 


22 


Duty on the 
assets in question had been paid in 





—— Deed of gift. |—STAMPS 


pealded) in -[: CMTE CMINNER (1020) 20 Atak 


PART VI. SECT. 5, SUB-SECT. 1. 


di. —-—.]}—The value on an open 
market is the best guide to the value 
of stocks for valuation purposes.—Jze 
COLLINS, TORONTO GENERAL TRUSTS 
v. A.-G. FOR BRITISH COLUMBIA, [1935] 
3D. L. R. 603.—CAN, 


Vol. XXI. Cases 5 —104a. 


ESTOPPEL. 


Part |.—Nature and Classification. 


Add. Annotation :—Refd. Page v. Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 308. 


.]—HEstoppel is a rule of evidence, & not 
a bar to the jurisdiction.—ll, v. H., [1928] 
P. 206; 97 L. J. P. 116; 139 L. T. 412; 44 
T. L. R. 711; 72 Sol. Jo. 698. 





Add. Annotation :—Refd. H. v. H., [1928] 


Add. Annotutions :---Refd. Anderson v. Equit- 
able Assce. Soc. of the United States (1926), 


5. Add. Annotation :—As to (3) Refd. H. v. H.. 10. 
[1928] P. 208. ee weet 
7. Add. Annotation :—Retd. H. v. H., [1928] 193 
P. 206. ec 
8. Add. Annotations: — Refd. Wyman v. 
Hyman, Hughes v. Hughes (1928), 139 L. T. 41. 
416; Russell (Countess) v. Russell (Karl), P. 206 
[1935] P. 39; Knott v. Knott, [1935] P. 9g 44) 4 
158. ' 
9 Add. Annotation :--Refd. H. v. H., [1928] 134 L. T. 557; 


P. 206. 


Bartlam v. Evans, [1936] 1 
IK. B. 202. 


Part Il—tEstoppel by Matter of Record. 


52. Add. Annotation :—Apld. Morriss ». Winter 


(1929), 45 T. L. R. 643. 


63. Add. Annotation :—Consd. Selby v. Atkins 
(1926), 185 L. T. 45. 

72. Add. Annotation :—Refd. A.-G. v. Arthur 
Ryan Automobiles, Ltd., [1988] 2 K. B. 16. 

96. Add. Annotations :—DIistd. Hoystead v. Taxa- 


tion Comr., [1926] A. 0. 155. Refd. t.. v. L. 
(1934), 50 T. L. R. 4413; Lindsay w. J.indsay 
(1934), 103 L. J. P. 100. 


103a. ———.]—Money-lenders Act, 1900 (c. 5°), 


sa. Prior action must be identical.) — 


8. 1 (1), does not empower a judge to re-open. 
& money-lending transaction where the 
money-lender has brought an action in 
respect of that transaction, & deff. borrower 


«PART IT, SECT, 1. 


has consented to judgment, although the 
judgment may never tave been drawn up & 
entered. The agreement to pay has become 
merged in the judgement, which is res judicata 
& not an agreement within the sect.-—COnHmEN 
uv. JONESCO, [1926] i KB. TIO; 95 LL J. IK. B. 
100; 90 J.P. 183 42 7.1. R413 70 Sol. Jo. 
138; revsd. on other grounds. [1926] 2 K. B. 
1; 95 l. J. K. B. 407; 134 L. "RK. 690; 90 
J.P. 74; 70 Sol. Jo. 386; 42 T. L. R. 204, 
CG. A. 


104a. —-—- ——---.]—-An order by consent js binding 


PART Il. SECT. 2, SUB-SECT. 1.~— 
B. (a) ii 


il. 


unless & until it has been set aside in pro- 
ceedings constituted for that purpose.  Pitf. 
in an action based upon charges which he has 


Uisinissing an action on defanlt of 
appearance by pltf. at the tria) bas the 


Upon appeal from the order of a judge 
summarily dismissing an action upon 
the ground that the issues therein had 
been determined by a ct. of concurrent 
jurisdiction in an earlier action between 
the same parties :—/Zeld - the identity 
of the issues in the two actions was not 
clear upon the material before the ct., 
& therefore the order should be set 
aside & the action allowed to proceed 
to trial, the question of res judicata 
being left open.—ANDERSON v, AME- 
LIASBURG, [1931] 2 D. L. R. 359; 66 
O. L. R. 583.—CAN. 


sd. Assessment by income tax oafficer.] 
—An income tax officer ducs not con- 
stitute a ct. &, therefore, the doctrine of 
res judicala can have no application 
to an assessment made by him.— 
TRICHINOPOLY TENMORE TTINDU PRR- 
MANENT FuND, LTp. v, COMR. OF 
OME Tax, I. L. R., [1938} Mad. 183. 


Seed 
° 


PART II. SECT. 2, SUB-SECT. 1.— 


B. (a) i. 


sx. Issue withdrawn from jury.jJ— 
In a petition for restitution the husband 
alleged cruelty in his cross-petition. 
r evidence had been given counsel 
abandoned the claim on the cross- 
petition & the j were thereupon 
discha from finding upon this issue. 
In a subsequent sult where cruelty was 
alleged :—Held: these facts 
d not amount to ap estoppel.— 
CARNEGIE v,. OARNEGIE (1888), 17 
L. R. Ir, 430.—IR. 


sb. Trregularities in procedure.jJ—The 
dismlssal of price motions — for 
irregularities in procedure does not 
prevent an adjunication on a anbse- 
quent proper & regular motion.-~ 
Re Dory & Marnxs, (1925) 4 D. L. RR. 
740.—CAN. 

so. Arlion on tmmoral contract.) -—On 
the trial of an action the Judge came to 
the conclusion that the evidence dlx- 
closed un illegal contract under which 
defts. were to receive part of the 
money obtained by pltf. while engaged 
in prostitution, & that the action 
was of un indecent character & unfit 
to be dealt with, & he dismissed it, 
the formal judgment stating that"! thia 
ot. does of ite own inotion & without, 
adjudicating sa between pitt. & defts. 
on the mutters fy dispute between 
them, order that this action be dis- 
missed out of this ct., with coats ’* :— 
Held; the order precluded pltf. from 
avuin suing in respect of any of the 
causes of action included In the state- 
ment of claim.—-GUILBAULT — v, 
BroTrinuer (1904), 24 C. L. T. 3425 
10 B.C. R. 449.—CAN. 

af. Dismissal of motion for man- 
damus.)-—~Dismissal of a motion for 
mundamus to levy a@ tax for school 
purposes is res judicata barring renewal 
of such motlon.—He Orsawa COL- 
LEGIATE INSTITUTE, [1937] 2? D. L. R. 
230.—CAN. 


PART II, SECT. 2, SUB-SECT. 1.— 
B. (a) fil. 


pi, —— —--.}—While a Judgment 
23 


sino effect as a Judgment for deft. upon 
the merits it does not follow necessarily 
that from such a judgmont wn estoppel 
by res judicata arises. On that ques- 
tion boing raised in a subsequent action 
it ia the duty of the et. to look {nto the 
proceedings [n the previous netion & 
ascertain definitely what mattors were 
in fact decided by the judgment there- 
in. & ff that Judsenent wae founded 
on proceedings which do not dikclose a 
vital defoct which caisted in @ contract 
Bot AH thereln, suct: an the defect of 
illegality or invalidity it cannot be 
Bald to have made that contract valid 
& enforceable notwithstanding the 
defect.-— LIAN v. DUERKHEN & JDUEKK - 
sEN, (1930) 2 W.W. R48): 4D. RR, 
077; 248. L. R. 562.—CAN. 


PART II. SECT. 2, SUB-SECT. 1.— 
B. (a) iv. 

104 ft. Consent order.}-—W here 
an order was made vat chambers by conu- 
sent of the parties, & an appeal was 
subsequently taken by the solr. for one 
of the parties that at the time of the 
making of the order he was undor a 
misapprehension as to the eticct of 
two tudieniarite of the Snpreme Ct. :— 
Held : 
an estoppel.—le 

a» RR 295; St 
CAN. 

104 ff. ——- ——--.]—/te DRUMMOND, 
BENN ». HAWTHORNE, (19311) 4 D.L. R. 
188; (1932}] S. C. Ik. 73,—OAN, 

t i. .}—Action for foreclosure 
of o mtge. Pitf. & deft. P. had been 





the consent order operated as 
Kuing, [1924] 1 
} N. §. kh. 389.— 





Cases 104a-——209. 


withdrawn by a consent order in a previous 
action between the parties is estopped by 
the order, & cannot effectively pied in reply 

that his consent was induced by fraudulent 
concealment.—KINcH v. Watcorr, [1929] 
= ra 482; 98 L. J. P. C. 129; 141 L. T. 102, 


114. Add. Annotation :—Consd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 

122. Add. Annotation :—Refd. King v. Sunday 
Pictorial Newspapers (1920), Ltd. (1984), 
133 L. T. 897. 

140. Add. Annotation :—As to (2) Refd. Lindsay 
v. Lindsay, [1934] P. 162. 

148. Add. Annotation :—Consd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

151. After this case add ‘‘ Decree for restitu- 


tion of conjugal rights.]—See HvUsBAND & 
WIFE, No. 4767a.”’ 


153a. Re-registration of birth of illegitimate child.] 


168. 
188. 


-—The re-registration, as provided for in the 
schedule to Legitimacy Act, 1926 (c. 60), of 
the birth of a child originally illegitimate, 
the child having become legitimate by virtue 
of the provisions of that Act, is not a record 
of a binding decision. In ‘authorising the 
re-registration the Registrar-General does not 
act in a judicial capacity & the re-registra- 
tion of the birth does not create a res ear 
—JONEsS v. JONES (1929), 98 L. J. P. 
ea T. 647; 45 T. L. R. 292; 78 Sol. cs 


Add. Annotation :—Consd. I. R. Comrs. v. 
Sneath (1932), 48 T. L. R. 241. 


Citation :—For ‘‘ subsequent proceedings ’’ read 


204a. 


209. 


ENGLISH AND EmprreE Dicest SUPPLEMENT. 


INSURANCE, Vol. XXIX., pp. 122, 182-184. 
Nos. 752, 1404-6, 1408, 1409, 1420, 1422.”’ 


For deduction of costs—Not res judicata. } 
—~Pltf., who been negotiating for the 
purchase of a house, handed to deft., as his 
agent, the amount of the deposit & the 
balance of £490 payable to the vendor on 
completion & instructed deft. to pay the 
balance to the vendor when completion took 
place. Completion did not take place, & 
pltf. demanded the above balance from deft. 
& brought an action against him to recover 
it. The vendor claimed that pltf. was liable 
to him for £100 damages & directed deft. 
not to pay over that sum to pltf. Deft. 
thereupon issued an interpleader summons 
in respect of the £100, & the master directed 
an issue, & ordered that deft. should pay 
into ct. the £100 less his costs. On the trial 
of the issue the vendor’s claim was apne 
Pltf. then obtained leave to sign pn attri 
for £390, for which deft. admitted: liability 
Pitf. now claimed the additional £100 in full 
without any deduction of deft.’s costs. 
Deft. contended that the master’s order 
allowing deft. to deduct his costs was final :— 
Held: the master’s order allowing the deduc- 
tion of costs was not res judicata, but rapa 
relieved deft. from paying the full £100 unt 
the decision of the interpleader issue & the 
result of the action, & pltf. was entitled to 
recover the full £100.—ALLNOTT v. MILLS 
(1925), 42 T. L. R. 68. 


To the cross-reference following this case 
add ‘‘In proceedings before Railway & Canal 
Commission—Under Mines (Working Facllities 





i & Supeort Act, 1923 (c. 20).|—See MINES, 
190. After this case add “ —— ——.]—See, also, Vol. XXXIV., pp. 635, 636, No. 325.” 
parties to a prior action in which the pealed. The Supreme Ct. of Ceylon of-kin for administration ainst D. 
main issue was tho oy Denne of the allowed resp.’8 eal in the first as administrator, it was not open to 
land covered by the mtge. & In which action, & eg the present applt.’s D. to challenge in those proceedings 
a consent Judgment was given dis- appeal in the ge ser action. n an 


missing the action as against the 
present pltf. & declaring that the title 
to the land was subject to the mtge. 


appeal to the 


second action : 0 tela : 
of the Civil Procedure Code no decree I. Kh. 


Council in the 
under sect. 207 


the fact that he was an administrator, 
& D. was not estopped by the above 
orders.—DOOLEY v. {1927} 


DoOoLey, 
190.—IR. 


now sought to be fureclosed & vesting 
the land in P. subject to said mtge. 
P. now raised the defence of adverse 
stderr a point which had not been 

rought forward by her in the former 
action :-—Held: on the pene: le of 
res judicata or, at least, on the principle 
that a judgment is conclusive proof 
between the parties of the matters 
actually decided, said defence was not 
open to P.—CANADA PERMANENT 
CORPN. vw. CHRISTENSEN @. Os oe 
Pee L. "R 864 ; 2 W. 


h i. —-——.}-—-AIKINS v. BLAIN (1865), 
11 Mor. 212. —CAN. 


PART II. SECT. 2, SUB-SECT. 1.— 
B. (a) viii. 

ri. —— Code of Cwil PS hie ah 

&. ‘207, }—Applt., who had brought an 
action in his *unregistorod business 
naine against resp. to reoover the 
pegemeer of moneys alleged to be due on 
account, obtained a dearee 

of the the Distriot Ct. in his favour subject 
to his complying with the terms of the 


Ceylon Business Names Registration 
Ordinance within a lHmited period. 
appealed to 


Against that si 
the Supreme Ct. of czlon, & the 
resent oprit. faced with the possi- 
Dility that if resp.’s a appeal! succeeded 
any further proceedings might be 
arred ba limitation, oe a 
sccond sult against resp. 
the same subject-matter. 
action was dismissed In the District Ct. 
on the ground of res judicata, & against 
that ecision the present appit. 


from which an a. 

been taken, buf not yet determined, 
is final between the parties so as to 
form res judi & therefore the 
second action would be remitted to the 
District Ct. to proceed as accords.— 
eel er st v. THORNHILL, 
ee . 697; 145 L. T. 415; 47 
T. R. 459 ; 15 Sol. Jo. 393, P. C. : 
hb OHETTY v. THORNHILL, 100 
L. J. ioe C. 174.—IND. 


PART II. SECT. 2, SUB-SECT. 1.— 
B. (6). 


201 1. 
Orivinati 
trator—Subsequent 
administrator.}—D.’s 
lieved to have died intestate, & D. 
took out a grant of letters of adminis- 


In admintsiration  sutt— 
summons inst adminis- 


tration de bonis non. Sub aaa 
a sister of D. issued an 
scammer. an order for ad tration 


was mad an order that four 
paymenta should be made to four 

of D. out of the funds in ot. to 
the credit of the matter. 
represented by counsel aa eg hearing 
of the summons upon which this a 
order was made. pil pag bere gees 
was advised by his solr 


ainecthitie’ wee gat logalic sevaned: i 
ong, was not legally revo 
D. instituted an action to revoke the 


self, & to 
in solemn fotm :—H 
figinating summons oy ‘a next- 


24 





204i. .}~—Aninterlocutory judg- 
ment, which definitely decides a ques- 
tion of law, & from which no appeal 
is taken, may be res judicata when the 
question is raised between the same 
porns oven in the same euen —_- 


1AM vw. WESTERN REA Co. 
(1924) 2D. L. R. 922; (i924). 3. C. R: 


sf. Order striking out guardian ad 
litem’s name from record.)}—Held: uot 
to operate as res judicata.—KUMAR 
GANGANAND SINGH v. MaHARATAH Sr 
RaAMESHWAR SINGH BaHaDoUR (1927), 
I. L. R. 6 Pat. 388.—IND. 


ak. Order giving leave pall renew applica- 
tion for security for coats.|—An applica- 
tion hy deft. in a libel este ie 
security for costs was 
referee. On sustaining the dismissal 
ADAMBON, J., gave deft. leave to renew 
his application. The “referee on the 
renewed application gave an order for 
security. n appeal it was contended 
that under Libel Act, R. S. M., 1913, 
deft.’s right to apply for security was 
limited to one lls Laas ae oa 
while the one) Jude of ADAMSON, 
stood red by the Ct. = abe 
the matter was res judicata in 
of King’s ares & the ju 

binding on the referees & be judges 
of the Ring's Bench, & that no 
had been made out for intertering 
with the discretion exercised by the 
ee ee ee 10 of said Act.— 
Supzak LiISH WORKERS ASKOCIA- 
CAN. (No. 2), yi08T] 3 Ww. W. 


218. 


Add. Annotations :—As to (1) Refd. I. R. 
Comrs. v. Sneath (1982), 48 T. L. R. 241; 
Freshwater v. Bulmer Rayon Co., Ltd., 
(1083] 1 Ch. 162; Smith v. Cutler & Sons, 
Ltd. (1932), 25 B. W. ©. C. 408; Lindsay v. 
Lindsay, [1934] P. 162; Rentit, Ltd. v. 
Duffield, [1937] 8 All FE. R. 117; British & 
French Trust Corpn. v. New Brunswock Ly. 
Co., [1937] 4 All E. R. 516; Marginson 2. 
Blackburn Borough Council, [1938] 2 All 
EK. R. 539. As to (4) Refd. Jacobson v. 
Franchon (1927), 138 L. T. 886. 


214a. ———.]—A previous decision on a matter in 


215. 


222a. 


Annotation :—R 


dispute between parties does not create an 
estoppel unless (1) the decision was given by 
a competent tribunal, & (2) the matter was 
raised & controverted before that tribunal & 
was clearly & finally decided by it.—Dasr- 
woop & Horr v. STUDER (1926), 31 Com. 
Cas. 251. 


Add. Annotations :—As to (2) Refd. Eastwood 
& Holt v. Studer (1926), 31 Com. Cas. 251. 
As to (4) Refd. Smith v. Cutler & Sons, Ltd. 
(1982), 25 B. W. C. C. 408. 


J—In July & Aug. 1920, the share- 
holders of a co. carrying on the business of 
whiskey distilling passed resolutions for its 
voluntary winding up. With a view to 
selling the distillery as a going concern the 
liquidator continued distilling up to Mar. 31, 
1921, but not after, & pending the sale of the 
business he sold the co.’s stocks of whiskey 
as opportunity offered. Such sales of whiskey 
extended over a period of more than two 
years. An assessment to income tae was 
made upon the co. for the year ]¥21-22 in 
respect of the profits of its business cr. 





footing that the liquidator was carrying o™ | 


the trade in that year. This assessment was 
discharged by the Special Comrs. on appeal 
on the ground that an assessment on the co. 
for the preceding year had been discharged 
by the recorder on appeal to him from the 
determination of the Special Comrs., & that 
they were bound to follow his decision :-— 
Held: the Special Comrs. were not bound by 
the decision of the recorder regarding the 
1920-21 appeal to discharge the 1921-22 
assessment. — Knowarps v. “Onp Busn- 
MILLS’? DistitiERY Co., Lip. (IN Liqutba- 
TION) (1926), 10 Tax Cas. 285, U. L. 


Comrs. v. “ Old Bushmills ”’ 


efd. I. R. 
Distillery Co., Ltd. (1927), 12 Tax Cas, 1148. 
224a. Finding of adultery.}—A finding of adultery 


as a fact on which a decree nisi has pro- 
ceeded is not res judicata, 50 that it cannot 
subsequently be questioned in the Divorce 
Div. in any event, nor is resort to the Ct. of 
Appeal the only means of reviewing it.-— 
CHALMERS v. CHALMERS, [1930] P. 154; 99 


the} 


\ 


| 





Vol. XXI—Estoppel. Cases 218—229a. 


L. J.P. 60; 142 L. T. 654; 46 T. L. R. 269 ; 
74 Sol. Jo. 216. 


229a. Judgment in action on bond—Subsequent 


action on another bond of same series. |— 
Defts., a Canadian corpn., registered under 
the laws of New Brunswick, issued on Aug. 1, 
1884, 6,000 first mtge. gold bonds of like 
amount, tenor, & date. The bonds were 
secured by a mtge. trust deed, & all became 
due on Aug. 1, 1984.) The bonds stated that 
on that dato defts. for value received promised 
“to pay to bearer or registered holder thereof 
£100 sterling gold coin of Great Britain of 
tho present standard of weight & fineness at 
its agency in London, England, with interest 
thereon ” at 5 per cent. per annum, payable 
in London or, at the holder’s option, at defts.’ 
oflice in’ New’ Brunswick. ‘The interest 
coupon stated that the co. would pay the 
bearer £20 10s. sterling at its agency in 
London, Mngland, or at its offlee in New 
Bronswick, on Aue. 1. 19354. Vtts., holders 
of 092 such bonds, claimed in respect of each 
bond the sum oan sterling caleulated on 
Aug. 1, 1034, then representing the gold value 
of £100 on Aug. tT, ESSd. Defts. contended 
that they were boutmd to pay only £100 
sterling upon each bond. & interest upon the 
same basis. In an action between the same 
parties upon another of the said bonds, pltfs. 
obtained judgment on Nov. 7, 1984, apon 
the gold basis now chaimed, defts. not having 
put in any defence to that action. "Phe 
statement of clatm iio fat action did) not 
allege that all the bonds were identical in their 
terms. On Jan. 16,0 1906. judgment was 
given in the present action in favour of defta. 
Pits. appealed, but, before the appeal could 
be heard, the Jegislaturc of New Bruns- 
wick, on Apr. 2, 1937, & that of Canada, on 
Apr. 30, 1987. both passed legislation 
affecting  gold-clause — obligations : -/Teld: 
(1) defts. were estopped from raising any 
argument about the coustruction of the bonds, 
as a contract in identical tering & between the 
same parties had already been construed by 
the et. in the earlier action ; (2) defts. were 
not estopped from raising as a defence the 
dominion or provineial legislation, as that 
had been passed after delivery of judgment 
in the et. below, & had not, therefore, been 
available to defts. as a defence at the first, 
hearing; (3) (per Scort, T0.): by virtue 
of the British North Amertus Act, 1867 
(c. 3), 8. 02, & 44 Vict. (Cars, ¢. 42, 8. J, 
the Parliament of Canada was entitled to 
legislate in respect of deft. co., although such 
parts of deft. co.’s undertaking «as were 
within Canada were situate wholly within 
New Brunswick. The I*ederal Gold) Clauses 
Obligations Act, 1937, was therefore inter 





PART II. SECT. $3, SUB-SECT. 1—A. 

213 x. -}—VILLaGgE OF HAGERS- 
VILLE vt, HAMBLETON, [1927] 4D. L. R. 
1044 ’ 61 O. L. R, 327.—CAN. 





PART Il. SECT. 3 


SUB-SECT. 1.— 

(b). 
ok. .}~—Where a ju ent for 
indemnity has been pronounced between 
two , on the ground that one 
was the principal & the other the 


agent, the ja ent ie conclusive as 
to that fact.—-PLums v. MacDONALD 
W. ©.) REGISTERED, LATIMER 2. 

Lrp., [1926] 


OSTER ToBACCO Co., 
1D. L. R. 899: 68 0. L. R. 829.—CAN. 


| 


sl. Decided by jury in ejectmen! 
action.J}—The ju ent in an action 
of ejectment fs only an estoppel between 
the parties as to the statutory issue 
whether the claimant was entitled to 
posscasion on the day named in the 
writ, & not as to any facts decided by 
the jury in such action.— BURNAAM 
ov, CARROLL MUBGROVE THEATRES, LTD. 
& VICTORIA ARCADE, LID. (1927), 28 
8. RN. 8S. W. 169; 45 N.S.W.W.N. 
33 ; affd., 41 C. I. R. 540.—AUS. 

sm. In action of ejectment.}—-The 
judgment in an on of ejectment is 
only an estoppel between the parvies 
on the statutory issue as to whether or 
not the claimant wae entitled to 

Aw 











deme Lae, SA pn nN I ey 
ee nee eee emma 


mat a in 2A ee ah ee eR lt ce 


possession on the day named in the 
writ, & not a3 to any factn decided by 
the jury in such actlon.— BURNHAM v. 
CARROLL MUSGROVE THEATRES, Lip. 
& VICTORIA ARCADE, LTD. (1928), 29 
8. 1W.N. 8S. W. 51; 46N. 3. W. W.N, 
22.—AUS., 


PART Ii. ee 3, SUB-SECT. 1.-—- 


wie 


9253. tleneral rule.j}--Where the 
cause of action {s different from what 
it was in the first action, the matter ig 
not res judicatu.— BRANIGAN v. Sapa, 
{[1924) e Le L. KR. 481.—N.Z. 


Cases 229a-—253b. 


2382, 


251. 


253. 


vires the Canadian Parliament; (4) although 
the contract was as a whole governed by 
Canadian law, questions as to mode of pay- 
ment & as to measure of the amount of pay- 
ment were to be settled by the lex loci 
solutionis, which in this case was English 
law; (5) the clause in the bonds was a gold 
clause, & both principal & interest must be 
calculated on a gold basis.—BrRiTiIsH & 
FRENCH TRUST CORPN. v. NEW BRUNSWICK 
Ry. Co., [1937] 4 All E.R. 516; 54 T. L. R. 
172; 81 Sol. Jo. 10388; 43 Com. Cas. 110, 
C.A.; varied subnom. NEw BRUNSWICK Ry. 
Co. v. BRITISH & FRENCH TRUST CORPN., 
[1938] 4 All BK. R. 747, H. L. 


Add. Annotations :—Apld. Jacger Co., Ltd. 
v. Jaeger (1929), 46 R. P. C. 336. Refd. 
Hoystead v. Taxation Comr., [1926] A. C. 155; 
Lindsay v. Lindsay, [1934] P. 162. 


Add. Annotations :—Refd. British & French 
Trust Corpn. v. New Brunswick ly. Co., 
[1937] 4 All EK. R. 516; Marginson v. Black- 
burn Borough Council, [1938] 2 All 5. R. 539. 


Add. Annotation :—Refd. Green v. Weatherill? 





[1929] 2 Ch. 213. 1 


258a. Judgment relating to right of set-off-—Claim 
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’ sued for cancellation of the agreement 2D. L. R 

for sale, & for possession, alleging the 
purchascr’s default in payment of 
& recovered judg- 


230 xvii. —-—.]—RKesp. 
deduct £1,000 in computing the profits 
for the year ending 


to set off contingent liability under guarantee 
—Subsequent application as to disposition of 
dividend—-After payment under guarantee. ]— 
I*., having guaranteed advances by certain 
banks to the T. Assocn., in which he was 
interested, subsequently executed two deeds 
of arrangement in favour of bis creditors. 
The Assocn, having gone into liquidation, the 
liquidator lodged a proof against F.’s estate 
in respect of sums due by If. to the Assocn. 
The trustee of F.’s estate rejected the proof 
& claimed to set off the various sums which 
had been advanced by the banks to the 
Assocn. for which F. had given his personal 
guarantee. At that time, although one or 
more of the banks had proved against F.’s 
estatc under the guarantees, nothing had been 
paid to any of them. The Assocn. was 
admitted to prove against F.’s estate for a 
very large sum, & the trustee declared an 
intcrim dividend of 1s. in the pound. The 
banks were paid the dividend in respect of 
their admitted proofs, which also amounted 
in the aggregate to a considerable sum. The 
sums constituting the amount of the banks’ 
proofs represented the amount of the Assocn.’s 








claimed to 


Jar. 31, 1921, & interest & taxes ; 


_of all or any part thereof. 


.}—A vendor of land 
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debt which had been guaranteed by F. The 
question arose whether the trustee of F.’s 
estate was under the circumstances entitled 
to pay to the liquidation of the Assocn. the 
sum representing the interim dividend de- 
clared in respect of the admitted proof. The 
matter came before the ct. by way of motion 
on behalf of the trustee, the question being 
whether this declared dividend was properly 
payable to the liquidator of the Assocn. or 
the trustee was entitled to withhold payment 
On behalf of the 
Assocn. it was urged that the previous pro- 
ceedings reported Re Fenton, [1931] 1 Ch. 
85, had concluded the matter, that the 
question was now res judicata, & that, not- 
withstanding the payment to the banks of the 
amount of the dividend since that decision, 
the liquidator of the Assocn. was entitled to 
the full dividend in respect of the Assocn.’s 
admitted proof :—Held: the question raised 
by the motion had not been determined by 
the Ct. of Appeal in the previous proceedings. 
—Re FENTON (No. 2), Ha p. FENTON TEXTILE 
Assoon., Lrp., [1932] 1 Ch. 178; 146 L. T. 
229; [1931] B. & C. R. 59; sub nom. Re 
LENTON (No. 2), Hz p. TRUSTEE UNDER DEED 
OF ARRANGEMENT v. FENTON TEXTILE 
Assocn., Lrp., 101 L. J. Ch. 1. 


253b. Plaintiff in second action third party in 


first.]—Pltf. sued deft. for damages in respect 
of mjurics received ‘by his daughter & him- 
self, & in respect of the death of his wife, 
arising out of a collision between a car 
driven by pltf.’s wife, & a motor omnibus 
driven by deft.’s servant. Prior to the com- 
mencement of this action, a third person, 
whose premises had been damaged as a 
result of this accident, had, in a county ct. 
sued both the present pltf. & present deft., 
each of whom then served upon the other a 
third-party notice claiming indemnity & 
contribution in respect of any sum which pltf. 
in the county ct. action might recover. 
In this prior action Judgment was given 
against the present pltf. & present deft. 
jointly & severally, & it was ordered that they 
should be Hable for the sum & costs in equal 
shares. Deft. contended that, by reason of 
the judgment in the county ct., pltf. was 
estopped from proceeding in the present 
action, which was on the same facts as was 
the action in the county ct. Deft.’s con- 
tention was argued as a preliminary point :— 


KRAUSE v. YorK, [1932] S. C. R. 548; 
. R. 701; affg., [1932] 1 D. L. R. 
270; O. ht. 29.—CAN. 


sh. Action to set aside fraudulent 


_the recorder allowed the deduction 
claimed. ‘The question came again 
before the Special Comr. by way of an 
appeal from an assessment for 1022-23 + 
—Held: the recorder’s decision on 
the assessment for 1921-22 wae bind- 
ing, & the question was res judicata.— 
ALYMER 0 MANArFeRyY, [1925] N. 167 
10 Tax Cas. 504.—IR, 


230 xviii, ———.)—Wtson. 9. 
CAMERON (1842), 1 Kerr, 542.—CAN. 


230 xix. .]—CHAMBERS v. DOL- 
LAR & STEVENSON (1870) .29 U. C. R. 
599.—CAN. 


2380 xx, --—.]—Jongs o. Ciry oF 
ar oe (1901), 31 S. GQ R. 320.— 


230 xxi. .J—FO8TER v. REAUMRE, 
{1926} 1 D. L. R. 1024; 600. L. R. 
63,—CAN, 








ment for possession & a declaration 
that the agroement had become null & 
void. The purchaser counterclaimed 
for repayment of all amounts paid oh 
him &, Ly the judgment, recovered ail 
amounts In excess of the tirst payment. 
The vendor subsequently brought the 
resent action, claiming damages for 
oss on a re-sale of the land, & sums 
expended by him in repairs & for 
taxes :—Held: while, in the first 
action, the claims now made were not 
all claimed directly as specific relict to 
which the vendor would be entitled 
upon cancellation of the agreement, 
yet thoy were all urged as separate 
reasons why the amount recovered by 
the purchaser should not be returned 
to him. The claims now made were 
thus all before the ct. in the first 
action ; & therefore could not be made 
the subject of another action.— 


26 


conveyance — Finding that plaintiff 
secured creditor.}—In an action by a 
judgment creditor against a husband 
& wife to sect aside as in fraud of the 
husband’s creditors a transfer made by 
him to his wife :—Held : a finding, ina 
prior action by the same _ creditor 
against the husband, that pitf. was an 
amply secured creditor at the time of 
the transaction, estopped pltf. as 
against the husband, who had pleaded 
res judicata, from again raising the 
issue as to the sufficiency of the plitf.’s 
security.—-BaAxXTER v. DERK«asSZ & 
DERKASZ, [1929] 2 D. L. R. 4433 1 
W. W. R. 673; 10 C. B. R. 4733; 23 
8S. L. R. 444.—CAN. 
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254 xi, ———.}-—-CHAMBERS 0. UNGER 
(1875), 25 CO. P. 180.—OAN, 


Held: the actual questions in this action 
had never been decided, & pltf. was not 
estopped from proceeding in his action.— 
MARGINSON v. BLACKBURN Borovuan 
CoUNCIL, [1938] 2 All E. R. 539. 


256a. -|—Applits.’ mine was worked during 
the years 1919, 1920, & 1921 during two 
hundred & five days only owing to strikes 
& the low price obtainable for ore, though 
maintenance was continued during the whole 
period :—Held: the question of average 
annual value was not res judicala by a de- 
cision of the High Ct. of Australia between 
the parties as to the valuation for a previous 
year.— BROKEN HILL PROPRIETARY Co. v. 
Broken fitnL MonicipaL Councin, [1926] 
A.C. 94; 95 L. J. P.0.33 : 1841.9. 835. P.C. 
Anmolation :—Apld. I. R. Comrs. v. Sneath (1932), 48'T. L. QR. 





257. Add. Annotation :—Distd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155. 


259a. Order for maintenance out of fund-—-Sub- 
Sequent order negativing title to fund.]— 
Semble: the existence of an order for the 
maintenance of an infant out of the income 
of a fund does not prevent the ct., in a 
subsequent proceeding in which the title to 
the principal comes directly in question, 
from making an order negativing the infant’s 
title to the fund.—Saunpins v. VAUTIER 
(1841), Cr. & Ph. 240 ; 10 1. J. Ch. 354; 
41 i. R. 482, L. C. 

265a. Decision that patent valid-—Subsequent action 
for infringement— Whether defendant estopped 
from disputing validity of patent.j-——In an 
action for infringement of a pated eft. 
denied infringement & pleaded that Cae 
patent was invalid by reason of inck .'! 


novelty & lack of subject-matter owing to : 


common general knowledge & prior publica- 
tion, want of utility, insufficiency & false 
suggestion in the specification, & he counter- 
claimed for revocation of the patent. In a 
previous action the patent had been attacked 
only on the ground of prior publication of 
two specifications, G. & V., & the issue of 
infringement had not been contested. In 
that action the patent had been held to be 
valid. It was contended by deft. that the ct. 
was bound by the prior decision only as to 
construction of the specification & not «s 
to subject-matter, that the additional docu- 
ments relied on showed features claimed in 
the specification not disclosed by G. or V., & 
that, owing to the issue of infringement not 
having been contested it had been un- 
necessary for the ct. to define the ambit of 
the claims :—Held: the ct. was not strictly 
bound by a prior decision as to anticipation, 
& it was open to deft. to prove anticipation 
by documents not before the ct. in the 





PART II. SECT. 3, SUB-SECT. 1.— 
B. (1). 


Re Giosr WINE Co. 


274 ix. ——.}— 
(Sask.), [1926] 1 D. L. R. 213.—CAN, 








deft, trustees were estopped by the 
jndgment iu the previous action from 
objecting to the status of directors 
who had ordered the assessment of the 
stock, aa that was a question which 


Vol. XXI.—Estoppel. Cases 2538b—296a. 


previous action.—HIGGINSON & ARUNDEL ¥. 
Stee Same v. Same (1926), 48 R. P. C. 
91, C. A. 


278. Add. Annotations :—As to (8) Apprvd. Hoy- 
stead v. Taxation Comr., [1926] A. OC. 155. 
Apld. Green v. Weatherill, [1929] 2 Ch. 213; 
West v. Automatic Salesman, Ltd., [1937] 
2K.B. 398. Refd. Pickford v. Quirke, Pick- 
ford v. I. R. Comrs. (1927), 44 T. UL. R. 16; 
Mould vw. Mould (1983), 49 T. LL. R. 242; 
British & French Trust Corpn. v. New Bruns- 
wick Ry. Co., [1937] 4 All I. R. 516; Mar- 
ginson v. Rlackburn Borough Council, [1938] 
2 AUT. R. 5639. 

285. Add. Annotation :—Refd. Sagar v. Ridchalgh 
(HI.) & Son, Ltd., [1940] 2 Ch. 117. 


291. Add. Annotations :—-As to (2) Refd. British 
& French Trust Corpn. v. New Brunswick 
Ry. Co., (10837) 4 All I. R. 616. Generally, 
Refd. Conquer v. Boot, [1928] 2 Ik. B. 3836. 


292. cldd. Annotation :--Refd. British & Trench 
Trast. Corpn. vw. New Brunswick Ry. Co., 
[1937) 4 AM KH. R. 516, 

293. Add. Annotations :—-Retd. Lindsay v. Lindsay 
(1934), 103 1. J. P. 100; British & French 
Trust Corpn. v. New Brunswick Ry. Co., 
[1007] 4 AUK. R. 5t8. 


294. Add. Annotations : ~--Refd. Toystead v. Taxa- 
tion Comr., [1926] AL CL. 159 ; 
Lindsay ({884). 168 hd. P. 100 3) British & 
French Trust Corpn. o. New Brunswick Ry. 
Co., [1987] 4 ALL E.R. 516, 

295. -tdd. Annotation :-~-Refd. British & Wrench 
Trust Corpn. v. New Brunswick Ry. Co., 

! 1957] f Al de. 2. 516, 

' 296a. —--- Action for arrears of maintenance 

| Agreement to release-—-Judgment by consent— 

No evidence that consent based on agrcoement. | 

~-DPItf. & deft. were divorced in 1925, & an 

interim order for maintenance was made on 

Dee. 21, 1925, for payment to pltf. of £3 10s. 

a week. In Feb. 1927, an agreement was 

entercd Into whereby deft. was to continue 

to pay £182 per annum but the payments 
were to be quarterly. The agreement also 
provided inter alia, that cach party should 
give to the other full discharge of all sums 
Ghimed & that all actions, claims, dernands 
at Jaw & otherwise were withdrawn by con- 
sent. Payment fell into arrears & ple. 
brought an action in the Mayor’; Ct. for the 
amount then owing. ‘The defen: u was with- 
drawn & judgment consented to. Payments 
again fell into arrears & the present action 
was brought in respect of them. Deft. con- 
tended that, as the agreement provided for 
the payment of asum which deft. was already 
liable to pay, it was void for want of con- 
sideration. PIti. replied that deft. was 


Se eaumanad omnes ie ae eens oe mane ere ee 


Lindsay v. 





a + 








a dispute a4 to the precise facts & 
questions involved in tho second 
action must admit that which has been. 
judicially declared to be the truth with 
respect to that dispute. Tbe plea of 


274 x, ——.)—Cassipy v. IN- | should have been raised in that action, res fudicata applies, except in special 
wouneny (176) 38 UCR B0—-OAN. | Teen WEES, MONG, "be. | Habeas Maleate Ape te 
ro- 

PART II. Beer 8, SUB-SECT. 1.— sa hc. —<.J—Forsyri oe. Bory Rauie A Widuene. bunt every point 
276 il apa wns brought | (1887-8), 15 8. C. R. 543.—CAN. St en tlie pari ioa: 

y aco. to romove two of ita trustece 276 iv. .J—If the rea, the thing | exercising reasonabie diligence, might 
for refusing to obey an order of the | actually & directly in dispute, has been | have brought forward at the time.—- 
ct. made in a previous action directing | already adjudicated upon by @ com- | Qamenon v. ROUNSEFELL, (1933] 3 


them to join with the other trustee 
in certain sbares :—Held: 


etent ct. it cannot be litigated again. 
itf. having raised in 


a former action W. W. RR. 121: 47 B.C, R. 401,--CAN. 


7 


Cases 296a—366. 


estopped from relying on this defence by the 
proceedings in the Mayor’s Ct. which arose 
out of a breach of the same agreement :— 
Held: (1) there was no estoppel inasmuch 
as there was no evidence that judgment in 
the Mayor’s Ct. was based on the agreement. 
It might have been consented on because the 
money was in any event due under the main- 
tenance order; (2) the settlement of all 
accounts & claims was good consideration 
for the agreement & pltf. was entitled to 
succeed.— MANN v. MANN, [1936] 1 All E. R. 
952; 80 Sol. Jo. 324. 


296b. Admission.]— Under a will the annual in- 


Annotations :—Consd 


come from an estate in Australia was divisible 
by the trustees between testator’s daughters. 
The trustees objected to an assessment for 
the financial year 1918-1919 under Land 
Tax Assessment Act, 1910-1916, of Aus- 
tralia ; they claimed under sect. 38 (7) of the 
Act a deduction of £5,000 in respect of the 
share of each daughter, & a case was stated 
for the opinion of the Full Ct. of the High 
Ct. upon the questions: (1) whether the. 


shares of the joint owners, or of any & which.| 


of them, in the land were original shareg 
within sect. 38; (2) how many deductions 
of £5,000 resp. should make. ‘The Full Ct. 
answered these questions as follows: (1) the 
shares of the six children surviving at the 
date of the assessment; (2) six. pon the 
assessinent for 1919-192. the comr. allowed 
only one deduction of £5,000, contending 
that the beneficiaries were not joint owners 
within the Act. Upon a case stated the Full 
Ot. upheld that view, & held that the comr. 
was not estopped by the previous decision :— 
Held: the comr. was estopped, since although 
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ginson v. Blackburn Borough Couneil, [1938] 2 All E. R. 
$89. Retd. Groen v. Weath 


315a. 


erill, {1929} 2 Oh. 213. 
Fraud—Fraud alleged in letter to 
registrar in previous proceedings.}—Resp. 
co. took proceedings to recover certain 
instalments, amounting to about £6, due 
under a hire-purchase agreement. In the 
ordinary course, & under County Cts. 
(Amendment) Act, 1934 (c. 17), s. 19, the 
case came before the registrar. Resp. co. 
was represented & was admittedly a con- 
senting party; applt. was not represented, 
but he wrote to the registrar alleging that the 
contract had been obtained by fraud. The 
registrar gave judgment for resp. co. Sub- 
sequently resp. co. started a second action 
to recover further amounts due under the 
same contract. Applt. counterclaimed for 
cancellation of the contract on the ground 
that it had been obtained by fraud. The 
county ct. judge found that the contract 
had been obtained by fraud, but he held that 
applt. was estopped from raising this defence, 
as the registrar had already decided this 
point against him. On appeal applt. con- 
tended that the registrar had had no juris- 
diction to hear the case, as applt. had not 
applied to the registrar to hear the case :— 

eld: applt.’s letter to the registrar 
amounted to an application to the registrar 
to hear the case, & applt. could not therefore 
raise the question -of fraud which was res 
judicata.—RENTIT, Lrp. v. DUFFIELD, [1937] 
3 All BH. R. 117, C. A. 


. Add. Annotations :—Refd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155; Marginson v. 
noe ae Borough Council, [19388] 2 All 





in the previous litigntion no express decision | 889a. Between co-defendants.}—A decision oper- 


had been given whether the beneficiaries were 
joint owners, it being assumed & admitted 
that they were, the matter so admitted was 
fundamental to the decision then given.— 
HOYSTBAD v. TAXATION COMR., [1926] A. C. 
155; 041. J. P. C. 70; 184 L. T. 854; 42 
T. L. R. 207, - ©. 


ates as res judicata between co-defts. pro- 
vided that (a) there was a conflict of interest 
between them; (b) it was necessary to 
decide that conflict in order to give pltf. the 
relief which he claimed; (c) the question 
between co-defts. was ‘finally decided.— 
MUNN! BIBI v. TIRLOKI NATH (1931), 58 
L. R. Ind. App. 158, P. C. 


Comrs, te 44 r 
(1932), 48 T. L. R. At 


~ 


PART II. Pea | haeiasamla 1.— 
» (i). 
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803 i. General rule.|—CARPENTER 0. 
OCOMMEROIAL BANK OF CANADA (1862), 
E. & A. 111.—CAN. 
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829 xxvii. —— Co-defendants).—If 
the relief givon to pitf. does not require 
' or involve a decision of any case 
between co-defts., they will not be 
‘bound as between each other by any 
proceeding which may be necessary 
oniy to the decree pltf. obtains.— 
Ma Pan NYUN vt, eee Sit PHAUNG 
(1928), I. L. R. 6 Rag. 575.—IND. 


$829 = wxvill, -—-- -——.]}-The 
Judicial Committee have ap »roved of 
the dictum acted upon by tho cts. in 
India that to apply the doctrine of res 
judicata as between co-defts. three 
conditions are es viz. (1) there 
must be a confiict of interest between 
the defts. concerned; (2) it must be 
necessary to decide this conflict in 
order to give Pe the relief he olaims ; 
(3) the question between defta. must 
have been finally declded.—LALMOHAN 
DHUPI v. RAMLAKSHMI DASER (1931), 
I. L. R. 59 Cale. 636,—IND. 


829 xxix. 





---A judgment was 


ap ei ». Quirke, Pickford v. I. R. 
kh. 15; I. R. Co 


British & French Trust Corpn. 
v. Now Brunswick Ry. Co., [1937] 4 All E. R. 516; Mar- 


mrs. v. Sneath 


obtained against A. & two others. 


without service of process on A. or 
his having any knowibdes of the suit; 
an attorney ae by the other defts. 
aS ne Sp peated for A. also. He was 

arrested on & ca. 8a. er fata 
pa sae judgment, & was discharged by 
a audee 8 order on an affidavit denying 
knowledge of the suit & of any authority 
to the ray A to appear for him. 
In an action for false imprisonment 
against pltf. in that suit :—Held: A. 
was not creed hee Lk the judgment 
from denying a ratet v. 
FERGUSON (1861), 10 N. R. (5 All.) 
110.— CAN. 


PART Il. SECT, 8, SUB-SECT. 1.— 
Cc. tb). 
346 Ii. 


Exception to—Action 
on covenant of indemnity.}—An action 
on a oovenant of indemnity is an 
exception to the general rule that an 





hg a GUARANTEE & ACCIDENT Co. 
Davipson, [1926] 1 D. L. R. ae 
(i926) 1 ia . R. 148; 86 B. OG. R. 
g i. Abe infil president of 
sal ~~ defi 


Oasons, oh D. & tearives 358 ; geso8 
OR 


binding on other rever 


866. Add. Annotation :—Refd. Mackenszie-Kennedy 
v. Air Council, [1927] 2 K. B. 517. 


- (6). 
em. Action by reversioner— How 
ever sioners. |— He kgs 
it is well settled that a suit for a 
declaration by a reveraioner to eoriteat 
an alienation made by a widow in pos- 
session, is a representative suit on 
behalf of all the reveraioners, & a decree 
airly & proper. obtained the 
reversioner a suit binds not 
only him but the whole body of 
reversioners on the one hand, & the 
acne’ or his representatives on the 
ther.—-THAKARSINGH v, UTTAMKAUR 
(1929), I. L. R. 10 Lah."613.—IND. 
otek Poin by ratepayer against muni- 
apa A ju nt rendered upon 
an action brought by a Feet ond of a 
ter epiaends in which {i 
t a resolution cacnted sas & muni- 
cipal counoil was illegal, constitutes 
6s judicata as to all other ratepayers of 
tha municipality ; & such judgment 
can be invoked as such in a subsequent 
action where the 1 ty of th 
resolution“ is challenged. Munici . 
corpns. represent before the cts, all 
& a judgment rendered in 


ratepayers, 
favour of the corpn. or sapenet it in 
an action brought by a yer can 


I nl Ra tt 


8828. ———.J)—KNiauT v. LaaH (18238), 4 Bing. 


385a, ———.}—-Pltfs.’ 


398 


589; 1 Moo. & P. 528; 6L. J. O. 8. ©. P. 
128; 180 E. R. 895. 


steamer stranded in the 
Black Sea, & deft. L. agreed to try to salve 
her on the terms (inter alia) that security 
for payment of his remuneration should be 
arranged in London & that he would not 
arrest the ship unless there was an attempt 
to remove her before the security had been 
given. Security was given in London in 
accordance with the salvage contract, & the 
ship was refloated & taken to Constantinople 
for temporary repairs. Before she was ready 
to leave, the deft. L. brought an action 
against the master in the Turkish ct. on the 
ground that the ship was about to be removed 
without security having been given. By order 
of the Turkish ct. the ship was arrested, &, 
as the master had no evidence of what had 
been done in London & L. took an oath that 
security had not been given, the Turkish 
ct., awarded L. £23,890. L. then disposed of 
the ship, & pltfs. brought this action, (a) for 
damages for breach of contract, (6) for a 
declaration that the Turkish judgment was 
invalid, & (c) for an injunction to prevent 
the Turkish judgment from being enforced :— 

Held: as pltfis. were not parties to the 
Turkish proceedings the doctrine of res 
judicata could not apply to the question of 
breach of contract.—-ELLERMAN LINES, LTD. 
v. READ (1927), 44 T. L. R. 7; on appeal, 
[1928] 2 K. B. 144, C. A. 

Add. Annotations :—As to (2) Refd. Re Davy, 
[1935] P.1. Generally, Refd. United Muoiasses 
Co. v. National Petroleum, Ltd. (1955). 50 
T. LR. 266. 


404a. Decision as to property passing on death--. 


405. 
422. 


432. 


Crown not a party—Not binding on Crown.]--- 
The Crown is not bound by a decision as to 
construction in proceedings to which it is 
not a party, where that decision implicitly 
determines whether or not property passed 
on the death of a person who is already dead. 
—Re Sassoon, INLAND REVENUE CoMRS. v. 
RAPHAEL, J?e SASSOON, INLAND REVENUE 
Comrs. v. Ezra, [1933] Ch. 858; 102 L. J. 
Ch. 374; 149 L. T. 217; 49T. L. R. 407,C. A. ; 
affd., [1935] A. C. 96. 

Add. Annotation :—Refd. Wilson v. 
Mill (1925), 95 L. J. K. B. 666. 

Add. Annotations :—Refd. Ingenohl v Wing 
On (Shanghai) (1927), 44 R. P. C. 343; 
Salvesen (or von Lorang) v. Austrian Property 
Administrator, [1027] A. C. 641. 
Add. Annotation :—Refd. A.-G. v. 
{1925} Ch. 596. 


Maple 


Denby, 


443. Add. Annotation :—As to (2) Consd. Work- 


ington Harbour & Dock Board v. Trade 





BeTOHERMAN, [1936] 8. C. R. 351.— 
CAN 


874 i, ——.}—SonacH 
% KUMARAVELU 
I. L. R, 61 Mad. 128.—IND 


Held: 


CHETTIAR (1927), | & under the old 


i) 


rer 


t 
ae 


now pitf,; & it appearvd that the 
question there decided, belng one of 
boundary, was precisely the 3ame as 
that again brought up in this case :— 
clearly no esto 
judgment was between d 
ractice.-—CLUBINE v. 


4A47a. 


454a. 





Pela for that 
¢ 


Vol. XXI.—Estoppel. Cases 388a-—454a. 
fademniky Co, (No. 2), [1037] 3 All E. R. 





-}—To sustain a second action on the 
Same contract or the same facts there must 
be a distinct cause of action, not merely 
different damages.—CONQUER v. Boor, [1928] 
2K. B. 336; 97 L. J. K. B. 452; 189 L. T. 
18; 44 T. L. R. 486, D. C. 


Annotation :-—Folld. Rowntree & Sons, Ltd. v. Fredorick 
Allen & Sons (Poplar), Ltd. (1935), 41 Oom. Casa. 90. 


447b. 





-]}-—Pltfs., a limited co., were the suc- 
cessors in business of a firm A. R. & Sons. 
They had taken over the firm’s business as 
a going concern & had (inter alia) acquired all 
the firin’s stock-in-trade & the benefit of all 
the firm’s pending contracts. In the course 
of the business it was necessary to use 
caustic soda, & before the assignment of the 
business to a the firm had bought from 
defts., who knew the purpose for which it 
was required, a supply of caustic soda 
sulficient to last for three years. ‘This 
caustic soda turned out to be of inferior 
quality, & in consequence the firm, usin 
it without knowledge of its defects, suffered 
& loss in their business before the date of the 
assignment to plifs. After the assignment 
pltfs., not knowing that the loss had been 
caused by the fact that the caustic soda was 
defective, continued to use it in the business, 
& suffered further loss in consequence. 
Ultimately, when the loss had been traced to 
the caustic soda, pilfs. brought an action 
against defts. for damaces in respect of the loss 
suffered by the firm before the assignment, 
& in that action obtained judgement for a sum 
of £292 10s. 3d. Subsequently they brought 
this action to recover dumages from dofts. in 
respect of the loss which they had themselves 
suffered by using the cemainder of the 
caustic soda after they had taken over the 
business. Delts. pleaded res judicata & 
contended that the auction was not main- 
tainable, & an order was; made for the trial 
of uw preliminary issue, whether pltfs. had a 
cause of action: Held: where the same 
breach of contract has caused the same kind 
of damage a pitt. cannot bring two actions for 
different parts of the same kind of damage ; 
he can recover in one action for all damage 
actual or praspective, & if he does not ask 
for both in that action he cannot afterwards 
bring another action for damaves for which 
he omitted to ask in the first action.— 
ROWNTRER (ALFRED) & Sons, J to. v. ALLEN 
(FREDERICK) & Sons (Poprian), Trp. (1935), 
41 Com. Cas. 90. 


.]-—Deft., in an action in a county ct., 
gave notice of set-off, but failed in proving it, 
through the improper rejection of evidence, 
& the judge adjudicated against it :-~Held: 
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PART Il. SECT. 3, SUB-SECT. 2.—-A. 


al. .J—Where an applica- 
tion for a writ of possession was dis- 
missed because no notice of determina- 
tion of the Jeaso had been given :— 
Held: the landlord was not thereby 
barred from making another applica- 
tion after giving such _ notice.—He 








srent, parties, 


« (g). 

80. Hjectment— Fictitious lessee party 
fo first Second action against 
lessor.}—At the trial of an ejectment, 
under 14 & 15 Vict. o, if. recovery 
waa ved in favour of John Doe, on 
emise of the now deft. the 


MCMULILEN (1854), 11 U. C. R. 250,.— 
CAN. 


PART II. SECT. 3, SUB-SECT. 1.—E. 


sg. Ladel.}—Liability {n an action 
for damages for libel is not rea judicata 
in criminal for li a nor 
vice versa.— AkD wv. R., {1934} 1 
D. L. R. 155 rs 60 Cc. C. C. 334,—CAN. 


29 


ERNEWEIN & WrELCH, [1928] 4 D. L. R. 


PART II. SECT. 3, SUB-BECT. 3.—- 
B. (a) {. 


£ i. ee ee —~—,}— JONES 9. FEDER 
{t 2633 D.L.R. 3015 (1028]2W.W.R. 
02 “ 30 B. C. R. 547.—-OAN. 


Cases 454a-—521a. 


457. 


463. 


464. 
473. 


479. 


480. 


482. 
483. 
489. - 


492 ® 


the adjudication was a bar to an action for a 
same claim.—DANKS v. FARLEY (1853), 1 
C.L. R. 95; 1 W. KR. 291. 

Add. Aangiation :—Consd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

Add. Annotations :—Refd. Re Wilson, Wilson 
v. Bland, [1937] 3 All E. R. 297; Re Wilson, 
Ez p. Wilson v. Trustee, [1937] Ch. 675. 
Add. Annotation :—Refd. Berry v. Berry, 
[1929] 2 K. B. 316. 


ENGLISH AND Empire Dicrest SUPPLEMENT. 


be struck out, & the action dismissed, on the 
ground that the matter was res judicata by 
& previous decision. 

The ct. has inherent jurisdiction to strike 
out as frivolous or vexatious a claim or 
defence, which has either been already 
decided in previous proceedings, against the 
party raising it, or might have been raised 
in a previous proceeding in which the facts 
necessary to raise it have been decided against 
the person who desires to raise them 


Add. Annotations ;:—Consd. Workington Har- (Scrurron, L.J.).—MACKENZIE-KENNEDY v. 
bour & Dock Board v. Trade Indemnity Co. AIR CouNcIL, [1927] 2 K. B. 617; 96 L. J. 
(No. 2), [1937] 3 All KE. R. 139. Refd. K. B. 1145; 43 T. L. R. 733; 71 Sol. Jo. 


Mackenzie-Kennedy v. Air Council, 
2K. B. 517. 

Add. Annotation :—Generally, Refd. Margin- 
son v. Blackburn Borough Council, [19388] 2 
All KH. R. 589. 


Add. Annotations :—Consd. Conquer v. Boot, 
{1928] 2 K. B. 336. Refd. Debenham v. Ler- 
kins (1925), 183 L. T. 252; British & French 
Trust Corpn., Ltd. v. New Brunswick Ry. 
Co., [1936] 1 All KE. R. 18; Rowntree & 


[1927] 


Sons, Ltd. v. Frederick Allen & Sons (Poplar), - 


utd. (1935), 41 Com. Cas. 90; Rose v. Ford, 
[1937] 3 All KE. RR. 359 ; Workington Har bour 
& Dock Board v. Trade Indemnity Co. 
(No. 2), [1937] 3 All EK. R. 1389; British & 
French Trust Corpn. v. New Brunswick Ry. 
Co., [1937] 4 All E. R. 516; Marginson v. 
Blackburn Borough Ceuncil, [19388] 2 All 
EK. 1. 539. 

Add. Annotation:—Refd. Palmer v. 
[1027] 1 K. B. 804. 

Add. Annotation :—Refd. Conquer v. Boot, 
[1028] 2 Kk. B. 336. 

Add. Annotation :—Refd. British & French 
Trust Corpn., Lid. v. New Brunswick Ry. 
Co., [1936] 1 All E.R. 13. 

Add, Annotation :—As to (1) Refd. Eastwood 
& Holt v. Studer (1926), 31 Com. Cas. 251. 


Jrones 


494, Add. Annotation :—Refd. Rose v. lord, [1937] 
3 All E.R. 359. 

498a. —— ia eld: ao statement of claim should 

PART II. SECT. 3, SUB-SECT. 2.— 


505. 


508a. 


510. 


511. 


520. 


633, C. A. 


Add. Annotation :—Refd. British & French 
Trust Corpn., Ltd. v. New Brunswick Ry. 
Co., [1936] 1 All E. R. 13. 

.|] — MACKENZIE- KENNEDY v. 
CoUNCIL, No. 498a, ante. 

Add. Annotations :—Consd. West v. Auto- 
matic Salesman, Ltd., [1937] 2 K. B. 398. 
Refd. Conquer v. Boot, [1928] 2 K. B. 336. 
Add. Annotation :—As to (2) Consd. Conquer 
v. Boot, [1928] 2 K. B. 336. 

Add. Annotations :—Refd. Green v. Weatherill, 
[1929] 2 Ch. 218; Marginson v. Blackburn 
Borough Council, [1938] 2 All IE. R. 539. 


AIR 





521a. Proceedings in respect of registered trade 


PART IL. . SECT, 3, SUB-SECT. 2.— 


B. (a) ii. ; (b). 


mark—Former proceedings before registra-~ 
tion.]—Pltfs. commenced an action for 
infringement of their registered trade marks 
& passing off, & delivered their statement 
of claim alleging acts of infringement & 
passing off by defts. Defts. moved to strike 
out the statement of claim, on the ground 
that the alleged acts of infringement & passing 
off had been already adjudicated upon or 
were subsequent to the issue of the writ in the 
present action. The judge held that there 
was a total absence of any evidence that the 
alleged acts had ever been adjudicated upon. 
Defts. appealed :—Held: the reasons for the 
decision of the judge were right.—J AEGER Co., 
LTD. v. JAEGER “ ae 46 Rh. P. C. 336, C. A. 





by res hatieeie where, though the 
matter which forms the ground of 


465 i. Lease—Unsuccessful action for 
breach of covenant against subletting— 
Action for ejectment on conviction under 
licensing luws.}—Applt., lessee from 
resp. & licensee of an hotel, wast con- 
victed of on offence under Liquor Act, 
1912 (N.S. W.). After the conviction, 
by a writ isauod on the Bame day, resp 
brought an action for ojectinent nealant 
applt. claiming to be orftitled to 
norsession on the ground of a breach 
by appit. of his covenant not to assign 
or .sublet without resp.’s leave, & 
judgment was entered forapplit. Bya 
writ issued about a year after the jesué 
of the writ in the first action, rosp. 
brought another action for ejectment 
against applt., claiming to be entitled 
to possession on the ground of the 
conviction :—Held: reap. was not 
debarred from rolying on the conviction 
by reason of the fact that in the tiret 
action he olen? nave asserted the right 
of re-ent L which it gave him.— 
Co HEN, oe py (1924), 35 C. L. R. 
247; . Ss. W. ; 42 
N. 8. Ww. W. it 7.—AUS. 


PART Il. SECT. 8, SUB-SECT. 2.— 
B. (a) iil. 


4741. Fraud — Action ed ulahape tal 


conversion of sartnersh 580} 
EAgTERN TRUST Co. v. Beect, 1 {1930 
1D.L. R723; 1M. P. R.1 OGAN 


496 iii. ——.]— WILLIAMBa & SEARS 0. 
RicuaRps (1918), 25 B.C. R. 19.—CAN. 


496 iv. ——.} The chief test of res 
judicata is identity of issue. The 
issue raised in the present motion for 
an extension of time for serving the 
statement of claim held not to be 
ara with any issue that had been 

eee udicated in the earlier proceedings 

his matter.—GoOoDBUN wv. MITCHELL, 
(1928) 2 W. W. R. 12.—CAN, 


PART II. SECT. 8, SUB-SECT. 2.— 
B. (d). 


507 vi. -]—Where a cause of 
action is shown & the claim is defended, 
tried & decided, or where the real issue 
between the parties, although not set 
out in the statoment of claim, is tried 
& decided, it is not open to pltg., by 
a subsequent action relating to the 
same matters involved in the earlier 
proceedings, to put forward a claim 
or plea which he had an opportunity 
of putting forward in the earlier pro- 
ceedings but which he either omitted 
or chose not to put forward at that 
time. Such claim or auiee is Aa 
judtonte -——WaHL vo. NUGENT, [1924 

L. R. 679; 1-8) 2 Ww. W. rn 

138; 18 Sask. R. 2 TEVE(s, 

(19¢4)2 D. T. R. 97; bea) 1 W. Ww. 


507 vii. ——.}—A suit Is not barred 
30 





attack might have been made a ground 
of attack in the former suit, pltfs. 
were not bound to do oo — ABID- UD- 
DIN v. BISHARAT, ALI eee 
UN-Din, etc. (1927), I. L. i. 8 
308.——IND. 

507 viil. ——.]—SOKOLOSKI __ v. 
WINISKI, [1927] 2 D. L. HR. 1029; 
[1927] 1 W. W. R. 972; 21 Sask. 7. R. 
455.—CAN. 

NTER 0. DEWAR 

L. R. 389; 2 


607 ix. ———.]-—-WI 
& Co., [1929] 4 D. 
W. W. R, 518.—CAN. 


PART II. SECT. 8, SUB-SECT. 2.— 


B. (e). 

c i, Action for fudicial separa- 
tion—Subsequent action for separation 
& restitution of conjugal 
gs lie v. OPKINSON, 
WwW. W. ; affd., [1932] 1 
623. WoRNS 


PART II. Rene aaa 2.— 





rights.}— 
oa 3 
_ W.R. 


di. Award of damages for delay— 
Subsequent Eilat a dy for compensa- 
tion for further delay.}—Where there 
was only one cause of action, y it was 
pitf.’e right to Daye a dam 
assessed once for all:— fhe 
finding that pltf. could endae no 
damages after commencoment of a 


529a. Judgment against separate estate of married 


Annotation :-—Refd. 


woman—Action to obtain payment into court.] 
—Where the ct. in giving judgment against 
& married woman who is a defaulting trustee 
orders that the judgment be satisfied out of 
her separate estate & execution proves use- 
less it is not open to pltf. in a new action 
to obtain against her judgment in a different 


546. 


550. 


Vol. XXI.—Estoppel. Cases 529a—573. | 


Add. Annotation :—Refd. Pirie v. Richard- 
son, [1937] 1 Kk. B. 448. 


In the last line for ‘“‘ case of the law ’”’ read 
‘** case out of the law.’’ 

Add. Annotations :—-Refd. Pirie v. Richard- 
son, [1927] 1 K.B. 448; Cumberland v. 
Lanarkshire Tram. Co. (1927), 20 B. W. CO. C. 


form for payment of the moneys into ct. As 780. 
against her the matter is res judicata. But After 


if it appear that she has transferred the 
moneys to a person with knowledge of the 
proceedings against her action will lie against 
the transferee as constructive trustee. DPltf. 
obtained against the first deft. a married 
woman judgment for payment out of her 
separate estate of the sum in dispute & costs. 
Evidence disclosed that the first deft. had 
parted with the whole of the sum, having 
transferred most of it to her sistcr, the second 
deft., who was not a party to the proceedings 
but knew of them at the time. Execution 
in respect of the judgment thus proving 
useless pltf. now brought this action alleging 
that the first deft. had paid the money to 
the second deft. in order to defeat any judg- 
ment for pltf., & that the second deft. received 
the money as constructive trustee :—Held : 
in regard to the first deft. the matter was res 
judicata, as pltf. had already obtained judg- 
ment against her separate estate & therefore 
could not now on the same facts obtain 
against her another form of judgment for 
payment of the moneys into ct.—GREEN »v. 
WEATHERILL, [1929] 2 Ch. 213; 98 L. J. Ch. 
369; 142 L. T. 216; 45 T. L. R. 404. 


Marginson ww. Blackburn 





DovaGueh 


Council, [1938] 2 All KE. R. 539. 
538. Add. Annotations :—As to (1) Distd. Iresi:- 


040. 





subsequent action was binding upon 
both parties 
erroneous, open to dispute. The judg- 
ment had not been appealed from & 
the question was res judicata between 


he parties.—McInroso v. PARENT, (1929) 4 D. L. R. 978; 3 W.W.R. 232. 
(1924) 4 D. L. R. 420; 55 O. L. R. | —cAN. 
552.—CAN. 


water v. Bulmer Rayon Co., [1933] Ch. 162, 
Consd. Holmes v. Watt, [1935] 2 K. B. 300. 
Refd. Firm of R. M. K. Rf. 
M. R. M. V. L., R. M. K. R. M. Somasun- 
daram Chetty v. M. R. M. V. L. Supramanian 
Chetty (1926), 95 L. J. P. C. 197; Virie v. 
Richardson (1926), 70 Sol. Jo. 1023 ; 
land v. Lanarkshire Tram Co. 
B. W. C. C. 780. 
v. Jenkins, [1928] 2 K. B. 501. 


Add. Annotations :—Apld. Pirie v QRichard- 
son, {1927} 1 K. B. 448. 
& Owen, [1925] Ch. 825; Bennett v. White- 
head (1926), 96 L. J. K. B. 268; Hardie & 
Lane v. Chiltern (1927), 96 L. J. K. B. 773 ; 
Freshwater v. Bulmer Rayon Co., [1933] Ch. 
162 ; Holmes v. Watt, [1935] 2 K. B. 300. 





was not, though 


546 1, —— 


aside judgment & 
Hupson’sa Bay Co. v. scurr (B. C.) 


a ee 





555. 


555a. 


556. 


557. 


5959. 


tee rg ere mr ne eee 2 


PART Il. SECT. 3, SUB-SECT. 2.-— 
S. (b) i 


Applt 
faa new party.)-— 


this case add ‘‘ Compare Contract, 
No. 168a.”’ 


Before this case add :— | 

See, now, Law Reform (Married Women & 
Tortfeasors) Act, 1935 (c. 30), s. 6. 
Add. Annotation :---Distd. Freshwater 
Bulmer Rayon Co., [1933] Ch. 162. 


———,]-—BARKER v. MARTIN (1647), Sty. 20 ; 
82. Re 408. 
Add. Annotations :—Ags to (1) Consd. Fllis v. 
Stenning & Son, Ltd. (1932), 101 L. J. Ch. 
401. Distd. Freshwater v. Bulmer Rayon 
Co., [1938] Ch. 162. Apld. Ash v. Hutchin- 
son & Co. (Publishers), Ltd., [1986] Ch. 489. 
As to (2) Refd. South Bedfordshire Klectrical 
Vinance, Ltd. v. Bryant, [1938] 3 All i. R. 
580. Generally, Refd. Cumberland v. Lanark- 
shire Tram Co. (1927), 20 B. W.C. CO. 780. 


Add. Annotation :---As to (1) Refd. Clark v. 
Urquhart, Stracey v. Urquhart (1029), 141 
lL. T. G41. 


Add. Annotations ;--As to (1) Apld. Brooke v. 
Bool, [1928] 2 KK. B. 574. Refd. Debenham 
e. Perkins (1925), 133 1. 7. 252; Rowntree 
& Sons, Ltd. ow. Frederick Alen & Sons 
(Poplar), Ltd. (1935), 4b Com. Cas. 905 Ash 
v. hutchinson & Co. (Vublishers),  Tad., 
[L936] Ch. 489. 

Add. Annolations :—Expld. His v. Stenning 
(John) & Sons, Ltd., [1932] 2 Ch. 8i. Consd. 
Re Simms, La p. Trustee, [19384] Ch. 1. 
Add. Annotations :—KExpld. Ellis v. Stenning 
(John) & Son, Ltd. (1032), 101 la J. Ch. 401. 
v. Bulmer Rayon Co.,, 


v. 


Add. Annotation:—As to (1) & (2) ‘Rofd. 
Lynn v. Bamber, [1930] 2 K. B. 72. 


-J—Where two are bound, jointly & 
severally, & the obligee has judgment against 
one, he may sue the other.-—!fl@Guns’ CASE 
(1605), 6 Co. Rep. 46a; 77 EB. ft. $22. 

Add. Annotation :-—As to (2) Retd. Firm of 
Rh. M. K. RR. M. v. Firm of M. iv. M. V. L., 
[1926] A. ©. 761. 

established that in contracting to pay 
&@ columission, deft. had been acting 
as the agent of H. & that pltf. had 
elected to look to H. for payment :-- 
Held: ajudgment by default recovered 
by pltf. against TH. did not render 
pitf.’s claim against deft. res Judicata 


since the cause of netion against deft., 
which it was admitted pltf. had before 





366. 
M. vw. Firm of 
567. 
Cumber- Refd. [Freshwater 
(1927), 20 [1033] Ch. 162. 
Generally, Refd. Jenkins | 568. 
569a. 
Refd. Re Pennington 
573. 





cation to set 


PART II, Beer vy eer ve: 2.—- 
- (g). 

sa. Action for rent—Eviction pleaded 
tenant— Reduction of rent granted— 
ight to bring action for lig ear 
If a tenant defends an action for rent, 
@ reduction is made on the amount 
claimed on the ground that he has been 
evicted by the Jandiord from part of 
the premises, he cannot afterwards 
main respasa the landlord 
for the eame action which he relied 
on _as an eviction in the former action. 
~—~ROURKE v. McCULLOUGH (1859), 9 
N, B. R (4 AlL) 861.—CAN. 


PART II. SECT. 3, SUB-SECT. 2.— 
C. (ec) 


572 i. Unsatisfied jusdigment.1\—The 
fact that a decree has been obtained 
against one of .a number of joint & 
several obligants does not preclude a 
fresh action being brought against the 
others, if satisfaction has not been got 
under the decree already obvained.— 
STEVEN v. BrRoapy NorRMAN & Co.,, 
[1928] 8S. C. 351.—SCOT. 


PART II. SECT. 3, SUB-SECT. 2.— 
C. (da) i; 


ni, ———.—Where it had not been 


31 


he sued H., did not exist against the 
latter & was not alfected by the jJudg- 
ment.—WILLIAMS v. KopGrers, (1921) 
2W. W. RR. 185; 58D. L. RR. O91; 
60 8. C. HR. 664.—-CAN. 


of, ~—- Judgment by default againat 
husband. |}—W here two persons are sued 
jointly & judgment by default is 
entered against one of them pltf. then 
cappot turn round & say that that 
deft. was an agent of the other & 
recover judgment against the latter as 
the principal.-—CAaRROLL v. KENNERLKY 
(Sask.), [1929] 4 D. L. RHR. 1062; ¥ 
WwW, Ww. R. 437.-—CAN. 


Cases 575a—6593. 


575a. ——- —— 





Power to set aside judgment.| 
—A judgment in Penang against deft., 

described in the writ by the s of letters 
under which a money-lend firm there 
carries on business followed st the name of 
the firm’s local representative, is a judgment 
against the local representative personally, 
whether he is a partner in, or merely an 
agent for, the firm. A subsequent suit for the 
same debt against the firm itself is barred. 
The ct., including the appellate ct., has no 


jurisdiction on motion to set aside the earlier 


judgment on the ground that pltf. was 
ignorant of its effect in law.—Firm or 
RK. M. K. R. M. v. Firm or M. R. M. V. 1L., 
[1926] A. C. 761; 185 L. T. 6453; sub nom. 
Firm oF R. M. K. R. M. v. FrrM oF M. R. M. 
L., R. M. K. R. M. SomasunDAaRAM 
Cuerry v. M. R. M. V. L. SUPRAMANIAN 
Serre 95 L. J. P.C.197; 42 T. L. R. 686, 
C. 


Annotation :—Folld. Kinch v. Walcott, [1929] A.C. 482. 


577. 


77a. 


579. 


580. 


581a. 


«682. 


Add. Annotations :—-Consd. Bennett v. White- 
head, {1926] 2 K. B. 380. Refd. Anderson v. 
Bquitable Assce. Soc. of United States (1926), 
134 L. T. 557; De Bearn (Prince) v. 
Compagnie )D’ Assurances La Federale 
Zurich (1937), 42 Com. Cas. 189. 


Action against partner—Subsequent 
action against firm.|—Firm or R. M. K.R.M. 
v. FinM OF M. R. M. V. L., No. 575a, ante. 
Add. Annotations :—-As to (2) Consd. Chris- 
topher (Hove), Ltd. v. Williams, [1936] 3 
All E. KR. 68. Refd. Debenham v. Perkins 
(1925), 188 L. T. 252; Bennett ». White- 
head, [1926] 2 K. B. 380; Firm of R. M. K. 
R. M. v. Firm of M. R. M. V. L., R. M. K. 
R. M. Somasundaram Chetty v. M. R. M. 
V. L. Supramanian Chetty (1926), 95 L. J. 
P. C. 197. 

Add. Annotation : — Distd. Debenham  v. 
Perkins (1925), 183 L. T. 252. 

Judgment for debt Incurred 
after separation.]|—Where an action for goods 
sold is brought against a wife on a bill con- 
taining a number of items, & judgment is 
tecovered against her on all items purchased 
after a certain date, on the ground that since 
that date she has been acting as princi pe 
by reason of her having separated froin 
husband on that date, proceedings aay 
subsequently be taken against the husband 
us agent for the items purchased prior to that 
date, since there are two distinct causes of 
action, & there has been no election by suing 
of the wife to judgment on the whole or part 
of one undivided debt.—DrBrNHAM’s, 


De 














uv. PERKINS (1925), 133 L. T. 252, D. C. 


Before this case add :— 


' See, now, Law Reform (Married Women & 


Tortfeasors) Act, 1935 (c. 30), s. 6. 


a 


ENGLISH AND Empire Diacest SuPPLEMENT. 


585. Add. Annotations :—As to (2) Consd. Filis v. v. 


Stenning (John) & Son, Ltd., [1982] 2 
81. Refd. Re Simms, [1930] 2 Ch. 22. 


585a. Nuisance—Unsatisfied Judgment against one 


586. 
589. 


590. 
593. 


tortfeasor—Action against another tortfeasor. ] 
—In 1931, the owners & occupiers of a farm 
on the banks of a river brought an action 
against a limited co. (hereinafter called the 
selling co.), manufacturers of artificial silk, 
for polluting the stream & causing damage 
& injury to the farm & to their business as 
farmers from 1925 to May, 1928. The sell- 
ing co. in their defence pleaded that in Mar. 
1928, they sold the goodwill of their business 
& all their property to a purchasing co. as 
from Feb. 1, 1928, & that it was agreed 
between them & the purchasing co. that the 
latter should satisfv & discharge all liabilities 
& obligations of the selling co. & indemnify 
them against all actions & claims in respect 
thereof; that in Sept. 1928, the same pltfs. 
had brought an action against the pur- 
chasing co. in respect of the same damage 
& injury from May, 1928, & that it was then 
agreed between pltfs. & the purchasing co. 
that, for the purpose of calculating the 
amount of damages suffered by pltfs., the 
damages caused by the selling co. should be 
added to those caused by the purchasing 
co.; that in Oct. 1929, pltfs. recovered judg- 
ment whereby an inquiry was directed what 
damages pltfs. had sustained through the 
pollution of the river by the purchasing co. 
or their predecessors in title, the selling co. ; 
that these damazes were assessed at £265, & 
that the judgment remained in force. Sub- 
sequently an order was made for the com- 
pulsory winding-up of the purchasing co. & 
the judgment was wholly unsatisfied :— 
Held: the facts pleaded in the defence 
afforded no answer to the action against the 
selling co., inasmuch as they suggested neither 
a release of the selling co. from the causes 
of action complained of, nor semble an accord 
& satisfaction thereof or any merger of them 
in the judgment.—BULMER Rayon Co., Urb. 
v. FRESHWATER, [1983] A. C. 661; 102 L. J. 
Ch. 818; sub nom. FRESHWATER v. BULMER 
Rayon Co., Ltp., 149 L. T. 409, H. L. 


Add. Annotation :—Consd. Freshwater v. 
Bulmer Rayon Co., [1933] Oh. 162. 


Add. Annotations :—As to (2) Consd. Ellis v. 
Stenning (John) & Son, Ltd. (1932), 101 
L. J. Ch. 401. Refd. Freshwater v. Bulmer 
Rayon Co., [1933] Ch. 162. 

Add. Annotation :—Apld. Dennerley v. Prest- 
wich U. D. O. (1929), 141 L. T. 602. 

Add. Annotations :—Apld. Dexters v. Hill 
Crest Oil Co. (Bradford), [1926] 1 K. B. 848. 
Refd. Anderson v. Equitable Assce. Soc. of the 
United States (1926), 184 L. T. 557. 
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PART II. casiet Pt coe 2.— | MaHOoMED BarRKaT ALI (1927), 


L. R. Ind. App. 96.—IND. 


PART II. SECT. 3, SUB-SECT. 2.—E. 


5941. Summons for assauli— Dismisaal 

ent action for same assault. }— 

In an action for assault & battery, deft. 

pleaded that an information had been 
against him 


respect to its 
tory matter to its several retail selling 


agen 
same matter to the public. The whole- 


. Label, 
t aw 


A judgment for libel 
Olesale news agenoy with 
distribution of defama- 


—Subse 


mene 





55 } sufficient in not stating that the com- 
mie arate 


plainant hnd prayed the 
to rily. 


proceed summa —W Iso 
CODYRE (186), 26 N. B R. 516. CAN. 


so. Acquittal on charge of murder— 
mrees aded mare of assaull occastoning 
actual harm.}—After being 
ea. ed a trial for murder the 
sccused weré charged with assault & 


sale agency & the retail vendor eae moe (strate in cis ithe "Geepane battery oocaaioning actual bodily harm 

sO ROAmETe Daud Sronme Ero. [108s] Be ee a ee ere nik hal: | eauitied Ghthued eines Piiae oibeded 

2 W. W.R, 508; 4D. L. R. 198.—CAN. #489 Viel. 5. 20, 0. 48, & that the ree fumioata: Feld = since ‘the tact 
the Information & deft. rtifi- | of the assault in uestion was involv 

PART II. SECT, 3, SUB-SECT. 2.— | (oto of divninal whole & by force | in the @ allaged murder, ke, it there was 

©. (@). of the statute he was released from the | a murder it could only be because there 

586 iv. -/-ABDUR RABIN action :—Held: the plea was - | was the assault, &, ore, it must 
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597a. —— ——— —-—- Meaning of “ forthwith ’’.]— 


599a. ——- —— 


672. 


‘“‘ Forthwith ’ means, forthwith upon demand 
by the person entitled to the certificate, & 
not forthwith upon the dismissal of the com- 
plaint. A certificate was applied for by the 
ana entitled, flve days after the complaint 

ad been dismissed, & granted two days 
after the application, but dated as of the day 
upon which the complaint was made :—Held : 
to have been made out “ forthwith” within 
Offences Against the Person Act, 1828 (c. 31), 
s. 27, & to be a good defence, under sect. 28, 
to a subsequent action for the same assault.— 
CosTaR v. HETHERINGTON (1859), 1 BE. & BE. 
802; 8 Cox, O: C. 175; 28 L. J. M. C. 108; 
33 L. T. 0.8. 105; 23 J. P. 663; 5 Jur. N.S. 
985; 7 W. R. 413; 120 H.R. 1111. 


What amounts to conviction.] 
—To an action for an assault deft. pleaded 
that, before action brought, pitf. caused deft. 
to be summoned before a magistrate to answer 
a complaint in respect of the assault, & that 
the magistrate ‘‘ adjudged & determined the 
said complaint & charge, & then ordered 
deft. then to pay, & then convicted him, 
deft., in the costs as well of the said complaint 
& charge as of the hearing thereof, but did 
not further order or convict deft.’? The 
magistrate had decided only that deft. should 
enter into recognisances to keep the peace & 
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pay the costs thereof, & such costs only had 
been paid. No record of a conviction was 
produced, but the magistrate’s clerk stated 
that it was not the practice to draw up a 
formal conviction in such cases :—Held: 
the plea was no bar to the action within 
Offences Against the Person Act, 1861 
(c. 100), s. 45, & taking it as it stood it was 
not proved.—HARTLEY v. HINDMARSH (1866), 
L. R. 1 C. P. 553; Har. & Ruth. 607; 85 
L. J. M. O. 255; 14 L. T. 796; 12 Jur. N.S. 
502; 14 W. R. 862. 


Annotations :-—Expld. R. v. Miles (1890), 24 Q. B. D. 423. 
Bett police Comr, for the Metropolis v. Donovan (1903), 
52 W. fl, ¢ 


600a. —-— Defendant bound over-—Subsequent 


623. 


631. 


647. 


659. 


action for same assault.|-—-JONES v. LAMOND 
(1935), 79 Sol. Jo. 859, O. A. 


Add. Annotation :—Consd. I. R. Comrs. v. 
Sneath (1932), 48 I. L. R. 241. 


Add. Annotation :—Aa to (1) Consd. I. R. 
Comrs. v. Sneath (1932), 48 T. L. BR. 241. 
Add. Annotation :—<As to (1) Consd. Pirie v. 
Richardson, [1927] 1 K. B. 448. | 

Add. Annotation :—-As to (2) Apld. The Point 
Breeze, [1928] P. 135. 


After this case add ‘ See, also, ADMIRALTY, 
No. 706b.”’ 


Part IIl.—Estoppe! Quasi of Record. 


Add. Annotation :—Refd. Hyman v. Uyman, 
(1929] A. C. 601. 


686. Add. Annotaliona :—-Distd. Re Stollery, Weir 





wv. Treasury Solicitor, [1926] Ch. 284. Refd. 


eatin 


been considered & directly 


687. 


tre ee reed eee ee ee ee 


payment of the penalty operated as a 


Re Pitts, Cox v. Kilsby (1931), 47 T. L. Rh. 
293. 

Add. Annotation :-—-Refd. York Glass Co. v. 
Jubb (1925), 1384 L. T. 36. 


ee ma a ane ie — 


PART Il. SECT. 5, SUB-SECT. 1. 


have 

nijudicated on by the jury, the | release from “all farther or otber 638 x. ———-.)—JOURNKAY wv. JRALL- 
acquittal on the charge of murder | proceedings,” including the re-hearing | way J’ assmNGrRs ASSURANOR Oo., 
rendered the matter of the assault of the civil bill on appeal -—Held: the | [1924] 1 D. L. HR. 806; 50 N. B. R. 
res judicata as between the Crown & | appeal did not, constitute ‘‘ further or | 501.—-CAN, 


the accused, & was a bar to the second 


cha 


other 


—R. vw. GOsSsELin, [1928] 1 Agains 


sraceedings ’” 
the Person Act, 1861, 5. 45.— 


within Offences 


PART Il. SECT. 5, SUB-SEOT. 2. 


W. W. R. 134; 50 Can. Crim. Cas. 287. 
—CAN. 


598 fii. -—— Necessily for 
certificate of conviction.J—JUDE tv. 
ARCHER & GoopMaN, [1924] 1 D. L. Rh. 
448; Aes 1W. W.R. 279; 41 Can. 
Crim, . 289 ’ 18 Sask. L. R. 32.—CAN. 


gi. —— Subsequent conviction for 
same offence—W he appeal in action 
constituted ‘ Fale proceedings.” }— 
Pitf. sued deft. by civil bill for £20 
for assault. The Recorder 

held in pltf.’a favour, & “aye a decree 
for “14 5s. Deft. appealed from the 
decree, & entered into a recognisance 
ag provided by 45 & 46 Vict. c. 29, 8. 6 
After the oase had been at hearing 
before the judge of Assize for a short 
time, deft. admitted the assault & the 
reasonableness of the damages awarded, 
& raised a new defence which had not 
been available to him in the county 
ct. Deft. relied upon Offences Against 
the Person Act, 1861, oc. 100, 8. 43, 
& it wae contended on his behalf that 
deft.’ oonviction coupled with the 








MAGEE v. SToriy, (1920) N. J. 134.— 
IR. 


ii. --———- Conviction for same offence 
—hy hether bar to action.)-—A. conviction 
of a servant for baving refused & 
neglected to obey the lawful coramands 
of his master :—F/eld : to render the 
servant’s claim herein for damages for 


wro dismissal res judicata. - 
SciILL vr. B ouR, [1937] 2 W. W. R. 
249.—CAN. 


sf. Order for maintenance of infani— 


Sub crimtny! aan hea ) 
bar.j—Re BROOKS (1930), 54 Can. ©. C. 
334.—-CAN. 


PART II. SECT, 4, SUB-SECT. 3. 


623 i. General rule.}—Lack of juris- 
diction in the ct. deprives a judgment 
of any effect whether by estoppe) or 
otherwise, even though the arty 
alleged to be eee pe ought the 
assistance of the ct. whose jurisdiction 
ig impugned.—McINTOSH v. PARENT, 
[1924] 4 D. L. R. 420; 55 0. L. R. 
§52,.—CAN. 
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st. Should not be pleaded tn atate- 
ment of claim.}-—Vivrornia LUMBER & 
MANUFACTURING Co., UD. ». THOMBES 
& CLARK (B. C.), [1928] 4 D. L. R. 
971; [1926] 3 W. W. R. 458.—CAN., 

sa. Should not be pleaded in counter- 
claim.]—VICcTORIA LUMBER & MANU- 
FACTURING Oo., Lip. o. Tiiomsen & 
CLARK (B. C.), fase 4D. L. R. 971; 
[1926] 8 W. W. Rh. 459.---OAN, 


PART III. SECT. 1, SUB-SECT. 5. 


sb. Dismissal of first petition based 
om alleged fraudulent preference.}—--The 
doctrine of res judicata is applicable to 
r ga in insolvency. Therefore, 
he dismissal of a peu in respect of 
a sale by the insolvent on the ground 
that the sale did not amount to 4 
fraudulent preference :-—Held: a bar 
to a subsequent petition by a creditor 
in respect of the same sale.—KAn- 
GAPPA ¥. RANGAPPs (1933), I. L. Ii. 
56; Mad. 395.—IND. 


Comal 
° 


Cases 7384—828a. 


7384, 
736. 


171 e 


776. 


786a. 


ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


Part V.—Estoppel by Deed. 


Add. Annotation :—Refd. Torbay Hotel v. 
Jenkins, [1927] 2 Ch. 2265. 


Add. Annotation :—Refd. Freshwater v. Bul- 
mer Rayon Co., [1933] Ch. 162. 


Add. Annotations :—As to (2) Consd. Re Parent 
Trust & Finance Co., [1936] 3 All E. R. 482. 
Apprvd. Greer v. Kettle, [1938] A. C. 156. 


Add. Annotation :—As to (1) Refd. Parr v. 
A.-G., [1926] A. C. 239. 


.|—The recital, in a deed, of a former 
deed between the same parties, proves, as 
between the parties, so much of the former 
deed as is recited, but no more.—GILLETT v. 
ABBOTT (1838), 7 Ad. & El. 783; 3 Nev. 
& P. K. B. 24; 1 Will. Woll. & H. 91; 7 
L. J. Q. B. 61; 2 Jur. 300; 112 H. BR. 665. 





Annotation :—Refd. Fishmongers Mystery Wardens & 
Cotnmonalty v. Robertson & Staines (1848), 18 L. J.C. P. 


790. 


810. 


Add. Annotation :—Dbtd. Greer v. Kettle, 
[1938] A. C. 156. 


Add. Annotation :—As to (1) & (2) Consd. 
Greer v. Kettle, [1938] A. C. 156. 


813a. Existence of shares.]}—By an agreement 


made between A. co. & M. co. A. co. in con- 
sideration of an advance to it of £250,000 by 
M. co., agreed to repay that sum with interest, 
& charged certain specified shares as security, 
among these being 275,000 fully paid shares 
of £1 each in the I. co. By another oes 
ment of even date made between the P. 

& the M. co., which recited that in eoneidera. 
tiou of the M. co. having, at the request of the 
}P. co., advanced to the A. co. the said sum of 
£250, 000 on the security of the above 
mentioned charge, which was set out in the 
Sched., & showed the 275,000 shares in the 
I. co. to be included in the charge, the P. 
co. covenanted that, in the event of the A. 
co. failing to repay that sum, that P. co. 
should be considered & held as principal 
debtors for all moneys secured by the first 
agreement, & it further provided that, as 
guarantors, the P. co. should not be released 
or their liability affected by-time being given 


828. 


828a. 


neglecting to protect the security created 
thereby, or by any other act, omission or 
thing whatsoever whereby but for this pro- 
vision the guarantors, as sureties only, would 
have been released. When these agreements 
were entered into, both the M. co. & the P. 
co. believed that the 275,000 shares in the 
I. co. had been validly issued; but later it 
was discovered that those shares had not 
been issued, & that accordingly the debt had 
never been secured on these shares. The A. 
co. not having repaid the whole of the loan 
to the M. co., the liquidator of the latter 
co. claimed the unpaid balance from the P. 
co. :—Held: (1) as what P. co. agreed to 
guarantee was the repayment of a debt 
effectively secured by (inter alia) 275,000 fully 
paid shares in the I. co., & as in fact the debt 
was not so secured, the P. co. was under no 
liability, & was not estopped by the terms 
of the recital in the guarantee; (2) on the 
true construction of the guarantee the recital 
was intended to be the statement of the M. 
ca. & not to be that of the P. co.—GREER v. 
KETTLE, [1938] A. C. 156; [1937] 4 All KE. R. 
396; 107 L. J. Ch. 56; 158 L. T. 483; 
564 T. L. IR. 148; 82 Sol. Jo. 1383, H. L.; 
sub nom. Re PARENT Trust & FINANCE Co., 
Lrp., [1936] 3 All Kt. R. 482, ©. A. 


Add. Annotations :—Distd. Re King’s Settle- 
ment, King v. King, [1931] 2 Ch. 294. Refd. 
Tsang Chuen v. Li Po Kwai, [1932] A. C. 
715; Abigail v. Lapin, [1934] A. C. 491. 

-]}—In order to keep the trusts of a 
settlement off the title, the settlor conveyed 
the property to certain grantees by deed of 
gift in consideration of his love & affection 
for them. The grantees at the same time 
executed a deed poll declaring trusts in 
favour of the settlor & other beneficiaries. 
The conveyance & the title deeds were handed 
to the grantees, the deed poll being retained 
by the settlor’s solr. The grantees purport- 
ing to be absolute owners created equitable 
incumbrances on the property in favour of 
certain incumbrancers for value without 
notice of the trusts :—Held: as the settlor’s 
conveyance contained a direct misrepre- 





to the borrowers or by the M. co. omitting or 


PART V. SECT. 1. 


sc. Inapplicable in India. |—The doc- 
trine of ‘‘ estoppel by deed” in ita 
technical sense cannot be said to exist 
in aoe —JOUNSTON v. GOPAL SINGH 
(1031), [. lu. KR. 12 Lah. 546.—IND. 


PART V. SECT. 2, SUB-SECT. 1. 


sf, Lease null d&> void—Lessor under 
disability.}—Where the Nawab of M. 
executed a lease of certain immovable 
property for a term of 21 years in 
consideration of the sum of rupees 
5 lacs as advance of the total rent 
payable for & during the said term 
2 21 years, on a suit being brought 
by the Nawab for recovery of 
osseasion :—~—Held: ag the lease con- 
erence condition (1) of the Murshida- 
Act it was null & void & the 
Niwas was entitled to recover 
poe on of the demised property. 
he Nawab was not estopped from 
denying the erg of the lease by 
reason of the Act as he was a pereon 
under disability.—-MURSHIDABAD Na- 
es vt. BrLas ROY CHOUDHURI (1928), 
» R. 56 Cale, 252.—IND. 


PART V. SECT. 2, SUB-SECT. 2. 


709 i. General rulc.J—T., to whom a 
patent of land issued, by deed ner 
inade rior thereto, sold the land to L.: 
—Hel in obtai op the patent T. 
was onto ped by the deed from setting 
up title in himself under the patent.— 
eeen vw. DALEY (1886), 11 O. R. 

Vaan 


PART V. SECT. 2, SUB-SECT. 38. 


ac. I3y nominee of Crown to convey 
land—Subsequent grant to stranger.J— 
Where the nominee of the Crown gave 
a bond for a deed of the land to be made 
when the patent should issue, & in 
the same bond conveyed & covenanted 
to arantee the title:—Held: on 
ejJectment by a grantee of the nominee 
under a deed executed after the patent 
issued, this bond gave to the obligcee 
no title by es bah a ae d. McGIL. 
v. SHEA (1846), C. It. 483.—CAN. 


PART V. SECT. 4, SUB-SECT. 3.—C. 


sx. Release of mortoags. .-}~—Deft., : 
mtgor., wishing to pay off the mtge. & 
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sentation necessarily 


implying that the 


substitute another, arranged with one 
M. that money in the hands of M.’s 
solr. should be appropriated for that 
purpose. A mtge. was oxecuted by 
deft. in favour of M. & a release of the 
existing mtge. ou executed ce a 
was received by the solr. & ex ited 
to both deft. & M. It was not re 
tered, however, & the solr. abscon ed 
without paying over the money to the 
mtgees. or being requested by the 
rmtgees. to do so, er ones over & pee. 
had elapsed before the left. itf., 
who had particular charge of the 
transaction, said that he had forgotten 
the matter. Deft. twice paid interest 
to M. on his mtge., they both thinking 
that ft was in effect & that pitfs. 
mtge. had been satisfied :—Held : gy 
were not entitled to enforce their m 
since they had put in the power of e 
wrongdoer to commit the wrong, & 
because they were pstorned by the 
release & by their conduct from assert- 
ing that their aonagede had not a 
ay —THOM & LAMONT vt. WALKER 
ae Ww. R. 33; 3D. L. R. 1B: 
R. 142.—CAN. 


antees were absolute owners, the settlor 
& the other beneficiaries claiming under him 
were estopped from denying this statement 
against the equitable incumbrancers, & their 
ate equity was therefore postponed.—Re 

ING’S SETTLEMENT, KING v. Kinaq, [1931] 2 
Ch. 294; 100 L. J. Ch. 859; 145 L. T. 517. 


Li Po Kwai, [1932] 
A.C. 715; Abigail v. Lapin, [1934] A. ©. 491. 


881. Add. Annotation :—Refd. Liddiard v. Wal- 


Annotations :-—Refd. Tsang Chuen v. 


dron, [1933] 2 K. B. 319. 


847. Add. Annotation :—Refd. Maritime Electric 
Co. v. General Dairies, Ltd., [1937] A. C. 610 


851. Add. Annotation :—Refd. Blay v. Pollard & 


Morris, [1930] 1 K. B. 628. 
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916. Add. Citation :—94 L. J. Ch. 159. 

948. Add. Annotation.:—Consd. Greer v. Kettle, 
[19388] Ch. 156. 

965. Add. Annotation :—Refd. A.-G. v. Glen Line 
& Liverpool & London War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. 

993a. S. P. SEABOURNE v, PowEL (1686), 2 Vern. 
ll; 23 H.R. 619. 

BA ‘—Rofd. Smith v. Osborne (1857), 6 H. L. Cas. 


375, 
993b. ——.]--CLAYTON v. NEWCASTLE (DUKE) 
(1682), 2 Cas. in Ch. 112; 22 8. R. 871, L. C. 
Annotalton :—Refd. Morse v. Faulkner (1792), 3 Swan 
» iL. 
1018. Add. Annotation :--Refd. Greer v. Kettle , 
[1938] A. C. 156. 


Part VI.—Estoppel in Pais. 


1019. Add. Annotations :—As to (1) Refd. Green- 
Martins Bank, Ltd. 


wood vw. 
T. L. R. 607. 


As to (2) Apld. Sullivan v. 
Constable (1932), 48 T. L. R. 267. 


Maritime leetric Co. ». General Dairies, Ltd, 
[1937] A.C. 610. 

1021. Add. Annotations :-—.48 to (1) Refd. Slingsby 
v. District Bank, Ltd. (1931), 48 T. L. BR. 114. 


(1931), 47 


Refd. 


Farrow v. Orttewell, [1933] Ch. 480; Square 
v. Square, Cowan v. Cowan, [1935] P. 120; 
Official Trustee of Charity Lands v. Verri- 
man Trust, Ltd., [1937] 3 All Ik. R. 85. 


1020. Add. Annotations :—As to (1) Refd. Ropner 


S.S. Co. v. Morgan, Miller v. Morgan, [1935] 
1 K. B. 1. As to (4) Consd. Rodenhurst 
Estates, Ltd. v. Barnes, Ltd., [193] 2 All 
BE. R. 3. Generally, Refd. De “OWhetehef 


1022. Add. Annotations :—-As to 


As to (2) Refd. Jones v. Waring & Gillow, 
[1926] A. C. 670. Generally, Refd. Common- 
wealth Trust v, Akotey (10925), 04 L. J. P. C. 
167; Mercantile Bank of India, JAd. »v. 
Contral Bank of India, J4td., [1988] A. C,. 
257. 

(1) Refd. Re 
Brnee, Brudenell v. Brudeneil, [1932] } Ch. 
316; Wirral Llistates, Ltd. »v. Shaw (1932), 


v. Salerni Coupling, Ltd., [1932] 1 Ob. 280; 
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848 vii. -J-——-Applt. & resp. 
entered into a contract for the sale & 
purchase of certain leasehold land & 
property of applt. at a price payable 
by instalments. The agreement con- 
templated a transfer of the lease before 
payment of the whole purchase, & 
after transfer applt. had the right 
either to require resp. to give a mtge. 
or himself to enter a caveat against 
dealings. Applt. lodged a caveat. 
‘he transfer contained statements 
acknowledging receipt of the purchase 
price & that the price was the same as 
that referred to in the agreement :— 
Held: the statements in the transfer 
did not work an estoppel by deed, & 
there was no need to obtain rectifica- 
tion of the  transfer.—GOwEr ?. 
DA ea {1930) S. A. & R. 120.- 

853 i. Operation of rule—Money paid 
to solicitor producing executed deed— 
No intention that money should be naid 
over to party to deed.}—-A solr. obtained 
from pltf., his client, a cheque for 
$1,100, representing that he would 
invest it upon the security of a mtge. 
upon land which had been mortgaged 
to his sister. whose mtge. would be 
paid off by the $1,100. In the receipt 
given to pitf. by the solr. it was stated 
that the cheque was given to him ‘“‘ re 
mtge. 10 R. St.’’, which was a brief 
description of land upon which defts. 
had e a mtge. to the solr.’s father’s 
exors. The solr. notified defts. that 
the exors. desired payment of this 
mtge., & that he had a client who 
would advance the money necessary 
to Py, it off. A mtge. by defts. to 
pitt. upon this land was thereupon pre- 
fee y the solr. & executed by defts. 

Mar. 1923. They made i fo 
from time to time upon the mtge. by 
cheque to the solr., who paid off the 
mtge. held by the exors., & conse- 
quently did not obtain a discharge of 











it. The $1,100 was misappropriated 
by the solr, who a sconded in 1926. 
It was intended that thc intge. Inoneys 
should be paid to the exors. & not to 
the mtgors., & this pltf. understood. 
This action was brought to enforce 
the mtge.. & pitf. in her evidence at the 
trial stated that the solr. showed her 
the mtge. in Mar. 1923 :-—Hcld: the 
fucts that the mtgor. delivered the 
mtge. to the solr. & that he showed 
it to pltf. did not amount to a repre- 
sentation that the moneys advanced 
by pltt. had been paid to the holders 
of the first mtge., & that {t had been 
discharged, & it could not be said that 
the mtgors. wero pres from dls- 
puting the fact that the moneys had 
been advanced to them.—MURRAY v. 
CROSBLAND, [1929] 4 D. L. Kk. 721; 64 
O. L. R. 403.—CAN. 


PART V. SECT. 5. 

sd. T'ransfer under Ideal Property 
Act—JWithout special ccvrenants—lquil- 
able interest subsequently acautred by 
trunsferor.)-~A transfer of land, in the 
form provided in the Real Property 
Act, made by the registered owner & 
without any special covenants or 
recitals, does not operate aa an ertoppel 
& does not vest io the transferee an 
equitable interest subsequenty acquired 
by the transferor in the abseuce of any 
fraud or misrepresentation by the 
latter.—BENNETT v. GILMOUR (1906), 
16 Man. L. R. 304.-~—CAN. 

se. Deed of adoption— Acrompnanied 
by all necessory ceremonies. )— Where an 
adoption had taken place with great 
publicity & with due performance of 
all the necessary ceremonivs, & a 
formal deed of adoption had been 
executed & registered & the adopted 
son had been received into the family 
of his adoptive father, & where, further, 
the adoption waa not challenged for 
several years:—Held: an_ estoppel 
was created whereby the adoptive 
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mother was pee es from afterwards 
disputing the adoption. — Dirahkam 
PRAKASH U KALAWATY Dirt (1028), 
J. L. RR. 50 All. 885.---IND. 


PART V. SECT. 8, SUB-SECT. 3.-—C. 


993 vii. --—-.}—Dor d. TIrrany »v, 
MokKwan (1837), 5 O. S. 598.---CAN. 


PART V. SECT. 9. 


See casec+ in Part II1., Sect. 5, sub- 
sect. 2, ante. 


PART VI. SECT. 1. 


1019 {. Generul rule.jJ—The reason 
for preciuding. a party from. relying 
upon an actual state of affairs as the 
foundation of his rights Hes in the 
injustice of permitting him to depart 
from some contrary sssumption§ if 
another party has based his conduct 
upon it. Tho injustico of allowing 
him to disregard tho assumption must 
arise from the circumstances attending 
its adoption by the ether party. There 
are well recognised grounds for com- 
wing adberence to such an assump- 
ion. One such ground is that the 
eaasumotion has been made because a 
belict in its correctness has been In- 
duced by the representation or the 
conduct of the party seeking to depart 
from it. But what makes it unjust 
to permit the departure from an 
assumption so induced is that, were it 
permitted, the party so induced would 
through making the assumption tind 
himself 
material detriment to himself. 
out this element there is no estoppel. 
It must appear that upon tho faith of 
his belief by act or omission he has 
laced himself in a position which, if 
hig belief proved incorrect, would be 
roductive of los8s.—NEWBON wv. CITy 
UTruAL Lire ASS8URANCK Socinrtry, 
LTD. (1935), 52 C.L. R. 723; 9A. L. J, 
78.—-AUS. 


in & position occagioning , 
With- - 


ad 


Cases 1032—108la. ENGLuisH anD Emprre Digest SUPPLEMENT. 


1082. Add. Annotations :—Refd. Greenwood v. 
Martin’s Bank, Ltd., [1932] 1 K. B. 371; 
Farrow v. Orttewell, [1933] Ch. 480; Square 
v. Square, Cowan v. Cowan, [1935] P. 120; 
Official Trustee of Charity Lands v. Ferri- 
man Trust, Ltd., [1937] 8 All Ef. R. 865. 


- 1036. Add. Annolutions :—-Consd. Mercantile Bank 
of India, Ltd. v. Central Bank of India, Ltd., 
[1938] A. C. 287. Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609; Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 


1036a. -|—If a man misrepresents a fact, to 
that fact he is bound, if any other person 
misled by such misrepresentation acts 
upon it, & thereby suffers damage.— BEATTIE 
v. EBURY (LORD) (1874), L. R. 7 H. L. 102; 
44L. J. Ch. 20; 30 L. T. 581; 385. P. 564; 
22 W. R. 897, H. LS affg. (1872), 7 Ch. App. 
777, L. SS. 
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1039. Add. Annotation :—-As to (1) Refd. Maritime 
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1040. Add. Annotations :—Apld. Huddersfield Fine 
Worsteds v. Todd (1925), 184 L. T. 82. 
Consd. Maritime Electric Co. v. General 

. Dairies, Ltd., [1937] A. C. 610. 

1041. Add. Annotations :—As to (1) Refd. De 
Tchihatchef v. Salerni Coupling, Ltd., [1932] 

' 1 Ch. 330; Bartlam v. Evans, [1936] 1K. B. 
202; Provident Accid. nt & White Cross 
Insurance Co. v. Dahne & White, [1937] 2 
All MW. Rt. 255. 

1048. Add. Annotation :—Refd. Houghton  v. 
Nothard, Lowe & Wills (1927), 44'T. L. RR. 76. 

'1054a. Construction of agreement.]—If a person 

authorises or permits another to make a 

representation intended to be acted upon & 

it is acted upon, that person cannot after- 
wards be heard to say that the representation 
is not true. This applies when the repre- 
sentation is as to the legal effect of a docu- 
ment if there is no qualification in the repre- 
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_ 1032 i. How estoppel  arises.)— 
Estoppel arises whore a man is pre- it 
cluded from denying the truth of any- : 
thing which he has represented to be 
a fact, though it is not a fact.—Re 
MONTGOMERY v. DIAMOND, DLAMOND 
”, MONTGOMERY, [1925] 4 D. L. R. 
736.—CAN. 


1040 i. Where all parties know the 
truth—No repres ton.)—A tenant 
after the ed oa of his original lease 
received from his landlord notice to 
gue at. the end of Lhe following month. 
n reply, he wrote a letter which con- 
tained (inter alia) an admission that he 
. Wasa monthly tenant. At the hearin 
of a suit in ejectment the tenan 
contended that his original lease bein 
for manufacturing purposes he ha 
a tenancy from year to year, & was 
entitled to six months’ notice :—Held: 
he was not estopped from so con- 
tending as the facts affecting the 
tenancy were within the knowledge 
of both partics—Jacks & Co. v. 
JOOBAB AHOMED (1923), I. L. R. 
48 Bom. 38. -—IND. 


enhancement. 


& ho was estoppe 


road of 


estoppel :—-He 


of an e 
tention or future 


the land, w 


one, though the rent was liable to 
Resps. 
& applit. received a bonus in respect of 
n 1916 applt. sought to eject 
resps. :— Held: whether the lease was 
& permanent one under the agree- 
ment, applt.’s statement in the lettor 
that it was so was a representation of 
fact & not an expression of opinion, 


FORBES v. RALLI 
Ind. App. 178.—IN 


1041 xv. ——.]—The principal ques- 
tion in this case bel 
ohasers of sorne of 
on the land in question, which was 
described in their conveyance as ‘‘ land 
kept for the prone 100 feet drainage 

the loutta Improvement 

Truat,’’ or as “the propose 
road of the Trust,” had a right 
over the land Dy reason of any rule of 
: in order that a 

representation may operate as an 
estoppel, it must be a representation 
ing fact & not o 
romises. It was a 
statement of wha 
Trust was Folng to 


sentation suggesting that the document & 
not ite effect as represented is to govern the 
relations of the parties. In a prospectus 
issued by deft. co. there was a clause referring 
to an agreement with that co. & purporting 
to set out its effect. The statements in this 
clause were made with the knowledge & 
acquiescence of the other party to the agree- 
ment, & were also known to & acquiesced in 
by the duly authorised agent of that party :— 
Held: the contracting party & his agent 
were thereby estopped from setting up any 
other construction of the agreement than 
that stated in the clause in the prospectus.— 
De TCHIHATCHEF v. SALERNI COUPLING, 
Lrp., [1932] 1 Ch. 330; 101 L. J. Ch. 209; 
146 L. T. 505. 
Annotation :—Refd. Farrow v. Orttewell, {1933} Ch. 480. 


1057. Add. Annotation :—As to (1) Apld. Klein- 
wort, Sons & Co. v. Associated Automatic 
Machine Corpn., Ltd. (1934), 151 L. T. 1. 


1065. In the twelfth line on p. 297, after the word 
‘‘ agreement,” insert ‘‘ defts. pleaded that 
the agreement.”’ 

1066. Add. Annotations ;---Consd. Kreditbank Cas- 
sel G.m.b. H. v. Schenkers, [1926] 2 K. B. 450. 
Distd. Liggett (Liverpool) v. Barclays Bank 
(1927), 137 L. T. 448. Consd. British 
Thomson-Houston Co. v. Federated EKuropean 
Bank, Ltd., [1932] 2 K. B. 176. efd. 
Houghton v. Nothard, Lowe & Wills, [1927] 
1K. B. 246. 


1068. Add. Annotations :---Refd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246; 
Liggett (Liverpool) v. Barclays Bank (1927), 
137 L. T. 443. 


108ia. ———.]—A man petitioning for a decree of 
nullity of an English marriage on the ground of 
the survivorship of a former husband of the 
woman to whom, as petitioner alleged, she 
had been married previously in Scotland was 
met by a plea of estoppelin pais. Particulars 
of the alleged estoppel were that in an earlier 
suit in this ct. by the former husband of the 


StTaTE FOR INDIA IN COUNCIL (1929), 
I. L. R. 56 Calc, 989.—IND. 

1044 i. -}~-In order to 
found an estoppel a representation 
must be of an existing fact, not of a 
mere intention, & a promise which 
js a mere statement of an intention 
to do something in the future is not 
suffticient.— RAZANSOFF v, BROUNSTEIN, 


built a bquse 








from denying it.—  [1924)2 D. L. R. 1170; 2W. W.R 
(1925), L. he. 52 LOO CAN. 
D. 1044 ii. S. P. ONTARIO EQUITABLE 


Co. 


Law & AOCIDENT INS N v. 
(1926) 


B 11926}2 DL. R 289° 
whether the pur- 24EER, live - LL. R. : 
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se Construction of contract.) — A 
a uf who pa teaart et to another ae 

e places a p c construction 
of way upon a clause in a wolttan contract 
thereby inducing the other to enter 
into the contract is not entitled in an 
attempt to enforce the contract to set 
up a erent construction though the 
latter construction msy be correct in 
law.—SaMPSON v. UNION & RHODESIA 
av eOLmeAe: Lrp., {1929) A. D. 468.— 


drainage 


& mere in- 


the Improvement 
to 
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1041 xiv. a ter 1894 applt- 
granted a lease of land ‘‘ from year to 
year ’' to reaps. In 1903 respa. wishod 
to build a house on the land & applt. 
wrote that the lease was a permanent 


the boundary of the plots sold, & did 
not confer any title on the purchasers 
of the plots aold, either by express 
grant or by implication. ence no 
right of easement was created.— 
HINDUBTHAN CO-OPERATIVE INSUR- 
ANCE Socrery, LTp. v. SECRETARY OF 


36 


PART VI. aa v7 SUB-SECT. 1.— 

1072 x. ——.]—Wretine & RicHTsR, 
Lrp. v. Brarp Tuck & Co., Lrp., [1936] 
pee W. R. 386; 61 B. 0. R. 185.— 


woman for divorce from her on the ground of 
her adultery with the present pioneer 
petitioner as co-resp. in that suit had oxpressly 
adopted a plea of the woman denying the 
validity of the Scotch marriage, & further 
that in certain proceedings then taken by the 
woman in the Scotch ct. seeking a declara- 
tion that she & petitioner were husband & wife 
& praying that the former husband of the 
woman should be ‘‘ put to silence in respect of 
false & calumnious allegations by him that 
he was married” to the woman, the petitioner 
had not only been a party to those proceed- 
ings as “‘curator & administrator’’ of the 
woman & “for his own interest in the 
premises ’’ but had also been a party to the 
settlement of them, resulting in the former 
husband of the woman admitting that there 
had been no legal marriage in Scotland 
between him & the woman & withdrawing his 
suit & subsequently marrying another woman 
in BWngland :—Held: none of the require- 
ments for an estoppel had been fulfilled. 
Although petitioner had adopted tho, plea by 
the woman denying the validity of the Scotch 
marriage he had not done so with intention 
to mislead the woman, whose knowledge 
of the facts was greater than his own. Both 
parties were simultaneously making the same 
statement for a common purpose, & neither 
could be estopped as against the other by 
the making of it. Finally, in the proceedings 
taken by her in the Scotch ct. the woman 
relied upon her own knowledge of the facts as 
to the alleged Scotch marriage in which the 
petitioner had no part, & if she bed wecle-d to 
her own detriment she did not do su cu the 
faith of any statement by the petiticner. 
Qu.: whether the decision of an issue as 
to the validity of a marriage which involves 
status & is of public interest can be governed 
by an estoppel inter partes-—SQUARE v. 


some enenrr meee were eee dig Boras tSiteeanss oe 


1130. Add. 


1148a. ———.]—Defts., 
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SQUARE (OTHERWISH BEWICKE), COWAN 
(OTHHRWISH YOUELL) v. COWAN, [1985] P. 
120; 104 L. J. P. 46; 153 L. T. 78; 79 
Sol. Jo. 408. 


1108. Add. Annotations :—Apld. Silver v. Ocean 


S.S. Co. (1929), 46 T. L. R. 78. Refd. Evans 
v. Webster (1928), 45 T. L. R. 136; United 
Molasses Co. v. National Petroleum, Ltd. 
(1934), 50 T. L. R. 266; The Skarp, [1935] 
P. 134; Square v. Square, Cowan v. Cowan, 
[1935] P. 120. 


1111. Add. Annotations :—Distd. Reckitt v. Bar- 


nett, Pembroke & Slater (1927), 44 T. L. R. 
63. Refd. Jones v. Waring & Gillow, [19286] 
A. C. 670; British & North European Bank 
v. Zalzstein, [1927] 2 K. B. 92; Home & 
Colonial Insce. v. London Guarantee & 
Accident Co, (1928), 45 T. L. R. 1384; Mar- 
coni’s Wireless Telegraph Co. v. Newman, 
[1980]2 K. B. 292; Lever Bros., Ltd. v. 
Bell, [19381] 1 K. B. 557. 

Annotation :-—Refd. Provident Acct- 


dent & White Cross Insurance Co. v. Dahne 
& White, [1937] 2 Ail li. BR. 255. 


1132a. -—— ---— Quantity of estate.]—Vendor, 


representing & contracting to sell the estate 
as his own, cannot object, that he has only a 
partial interest.—MorrTcock v. BULLER (1804), 
10 Ves. 316; 32 H. I. 857. 


1147. Add. Annotation :---Refd. Laurie & More- 


wood v. Dudin, [1926] 1 K. B. 223. 


warehousemcn & whar- 
fingers, held 600 quarters of raaize belonging 
to A., who sold 200 quarters thereof to W. & 
Co., who sold them to pltfs., giving to the 
latter a delivery note, which they lodged 
with defts. Deltas. did not acknowledge it 
or object to it, but some days later, no 
weighing out or appropriation of the 200 
quarters having taken place, A. stopped 
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PART VI. SECT. 3, SUB-SECT. 1.— 
B. (g) ii. 

1096 xviii. -}—If a person sets 
up estoppel he must show that he has 
altered his position to his prejudice 
owing to the conduct of the other 
party whom he claims is estopped.— 
ST. JOHN COUNTY HOSPITAL v. PECK, 
(1934) 2 Dp. L. R. 163; 51 N. B. R. 
324.—CAN. 


1096 xix. -}—A tenant in reply 
to a month’s notice to quit wrote a 
letter containing (inter alia) an admis- 
sion that he wasa monthly tenant. At 
the hearing of a suit in ejectment, he 
contended that he was entitled to six 
months’ notice :—Held: he was not 
reuenped from so contending, as the 
landlord having already given notice 
to quit had not shown that he had 
altered his position ty reason of the 
admission.—Jacks & Oo. v. JOOSAB 
ManomeED (1923), I. L. R. 48 Bom. 


-—IN ° 


1096 xx. -}—In order to 
create an estoppe)] in pais it must be 
shown that he who desires to tako 
advantage of it has acted upon the 
untrne representation, as true not 
knowing it to be untrue, thereby 
altering his position to his prejudice.— 
Hurrman v. Ross (1925), 57 O. IL. BR. 
329.—CAN. 


1096 xxi. ———.}—-Where a person) in 
reliance on the statement of a third 
person, pays over money which he has 
® legal right to get back, it ia not true, 
a8 a general proposition, that in order 
to establish prejudice sufficient to 
support an estoppel mst such third 


persen he m Ww t the payee is 
lace YES v. Boa.ey, (1928) 











4 rye R. 302; [1928] 3 W.W. R. 69. 
—CAN. 


PART VI. SECT. 3, SUB-SECT. 1..~C. 


1113 i. General rulc.j}—-AVbough an 
estoppe)] may have the effect of 
creating substuntive rights as against 
the person estopped, nevertheless this 
doctrine cannot be successfully invoked 
to support un illegal contract. sve 
BELYEA CONSTRUCTION, LTD., CUSH- 
ING vt. SNADDON, [L938J) 2 W. W. Rt. 
171.-- CAN 


PART V1. SECT. 3, SUB-SECT. 1.-—F. 

sk. Representation aa to valuc.j— 
Where D., the owner of a house, repre- 
sented to M., who afterwards purchasod 
it, that any person building a house 
adjoining would have tu pay the owner 
of the existing house £150 for the use 
of the flank wall thereof :—Held: D. 
was not thereby estcdpped from showing 
that the value of such user was less 
than £150.— MARTIN v. DOUGLAS (1867), 
16 W. R. 268.—IR. 


PART VI. SECT. 3, SUB-SECT. 2.—A. 


1144 xi. ——.}--Pltf. was Induced 
to buy certain lota of land at KR. by 
the representations of the vendor’s 
t a near-by block of land was 
a public park to the free user of which, 
as a bathing beach & recreation ground. 

tf. & his family would be entitled, 

he vendor, who owned said block 
afterwards fenced {t of & dernanded 
a fee Sa & others for admission 
to it:—Held: on the ground of 
roped oe pitf. was entitled to a declara- 
tion t he all persons spears 
through or under him were entitlh 
to free passage to & free 
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agent t 


use of said 


block at all timnes as though it were a 
puoe park, & to an ee restrain: 
ng vendor from doling anything to 
presen such passage & use.---JIvad v. 
sOW, (1926) 4 D. L. R. 815 | Pet 2 
W. W. ht. 710; on anpeat (1929) 8 
D. L. LR. 725; W. W. RR. 553 28 
S. L. It. 592.—0AN 


1144 xil. -)—Pltf, municipality 
having become the tax-sale purchaser 
of a quarter section of land leased it, 
before obtaining title thereto, to the 
deft. on the crop-payment plan. After 
deft. had put in his crop the registered 
owner interfered with deft.’s possession 
& he invoked the assistance of pltf’s. 
offidials to protect the crop from the 
registered owner. They decided that 
pltf. would seize the crop for arrears 
of taxes due by the registered owner. 
Pltf.’s secretary made out the seizure 
pa pors & handed a notice of seizure to 

eft., & deft. accepted it & treated 
it as a seizure of a quarter of the cro 
for the arrears of taxes. Later deft. 
removed & disposed of all the cron: & 
oitf. sued for the value thereof :— 
feld: even if the arrangement did aot. 
amount to a valid seizure deft. could 
not, under the circumstances, be heard 
to say that it did not.—Heanrr’s HILL, 
RURAL MUNICIPALITY v. HELMER, 
(1930) 2 W. W. R. 535; 3 DL. n. 
1004; 248. L. R. 513.—CAN, 

ed. As to fault for accident.}-—The 
fact that pitf., the driver of a vehicle 
which came into collision with a motor 
car, stated immediately after the 
accident that he misjudged the dis- 
tance of the motor car :—Held: not to 
raise any estoppel.— HUNT vo. MORGAN 
(Alta.), 1926} W. W. BR. 804) (1927) 
1 Dd. L. RK. 267.-—~CAN. 





Cases 1148a—1247. 


1219. Add. Citation :—1 B.R. A. 210. 


delivery. 
to W. & Co. the latter became tenants in 
common with A. of the 600 quarters, with the 
right in W. & Co. to assign their interest 
therein to pltfs., although no appropriation of 
the 200 quarters had taken place :—Held ; (1) 
pltfs. had no claim to the maize; (2) defts. & 
A. were not estopped from denying that pltfs. 
were the owners of the 200 quarters of maize. 

No doubt property can be acquired by 
estoppel. In one aspect estoppel does not 
create a title but merely enables pltf. to rely 
upon the doctrine & to treat the property as 
if it had been transferred (SANKEY, J.).— 
LAURIE & MOoOREWOOD »v. DUDIN (JOHN) & 
Sons, [1925] 2 K. B. 383; 94 L. J. K. B. 
928 ; 30 Com. Cas. 280; affd., [1926] 1 K. B. 
2238; 95 L..J. K.B. 191; 184 L. T. 309; 42 
T. L. R. 149; 31 Com. Cas. 96, C. A. 


Annotation :-—<As to (1) Apld. Re Wait, [1927] 1 Ch. 606. 
1164. Add. Annotation :—Refd. 


Vandepitte v. 
Preferred Accident Insurance Co. of New 
York, [1933] A. ©. 70. 


1213. Add. Annotation :—As fo (2) Refd. Anderson 


It was contended that on the sale 1224a. 
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.]—If, whatever a man’s real intention 
may be, he so conducts himself in making a 
contract that a reasonable man would believe 
that he was assenting to the terms proposed 
by the other party, & if that other party 
upon that belief enters into the contract 
with him, the man so conducting himself is 
equally bound as if he had intended to agree 
to the other party’s terms.—SULLIVAN v. 
CONSTABLE (1932), 48 T. L. R. 369, C. A. 





1227. Add. Annotations :—Consd. Houghton v. 


Nothard, Lowe & Wills (1927), 44 T. L. R. 76. 
Refd. Re Porter (William) & Co., [1937] 2 
All E. R. 361. 


1228a. As to performance of statutory duty or 


exercise of statutory discretion.] — Perform- 
ance of a statutory duty, or exercise of a 
statutory discretion, by a corporate local 
authority is not prejudiced by any prior action 
which that authority may have taken without 
aid from the statutes. No estoppel can arise 
in such a case.—SUNDERLAND CORPN. v. 
PRIESTMAN, [1927] 2 Ch. 107; 96 L. J. Ch. 
4414 137 L. T. 688; 26 L. G. R. 64. 


v. Equitable Assce. Soc. of the United States’ Annotation :Reld. Stockwell v. Southgate Corpn., [1936] 


(1926), 1384 L, T. 657. 


a 


Add. Annotation :—As to (1) Expld. & Distd. 


2 All H.R. 1343. 
1232. Add. Annotation :—As to (1) Refd. Bartlam 


v. Evans, [1936] 1 K. B. 202. 


Gateshead Union Assmt. Com. v. Redheugh 1238. Add. Annotations :—Consd. Hyman v. Hy- 


Colliery, [1925] A. C. 309. 


1323. Add. Annotations :—Consd. Bell v. Lever 


Bros., Ltd. (1931), 146 L. T. 258. Refd. 
Blay v. Pollard & Morris, [1930] 1 K. B. 628 ; 


man, [1929] A. C. 601. Refd. May v. May 
(1929), 98 L. J. K. B. 770; Bartlam v. Evans, 
[1936] 1 K. B. 202. “ 


1247. Add. Citations :—94 L. J. P. ©. 93; 182 


Sullivan v. Constable (1932), 48 T. L. R. 369. | L. T. 611. 
PART VI. SECT. 8, SUB-SECT. 2.— ; co. to applt., resp. was personally | was sued for were sold & delivered, be 
B. (a). liable on the contract.—HUMPENSTALL | was the owner of the business, & pltf. 


TT en =§ NIT areca | ff orm 


Bros., Lrp. v. POULSON (1928), 22 was entitled to judgment.—DUNN v. 


i. ; 
Held : the aellers were not estopped 
from proving their ownership of the 
safc.—WALKER v. HYMAN (1877), 1 
A. R. 345.—CAN. 

qi. —- — -——- > | — 
Tield: there was evidence of an 
estoppel.—WeraT v. O'LEARY (1894), 
32 N. B. R. 286.—CAN. 

sk. Statements relating to statutory 
duty.J-—Estoppel cannot be invoked 
against a public body in its perform- 
ance of its statutory duty. A board 
of assessors cannot bargain in taxation 
mattors so as to give rise to such an 
estoppel.—TURNBULL REAL ESTATE 
Co, v. SEWELL, [1937] 2 D. L. R. 218; 
12 M. P. lt. 136.—CAN. 


PART VI. aoe 7 aanamaee 2— 
. (c). 

1173 iv. —— Allegation of 
previous judgment-—Made by attorney 
ad litem. }—Acquiescence in a judgment 
cannot be presumod & must’ be un- 
equivocal; it must be made by tho 
party himself or by his attorney 
-apecially authorised & it is not binding 
upon the principal if made by an 
attorney ad litem acting under his 
general mandate.—DuBUOC wv. CORPN. 
Dr Mansron, (1928) 1 D. L. R. 225; 
{1927} S. C. R. 526.—CAN. 


PART VI. SECT. ye ee 2.— 
» (0). ‘ 


af. Document evidencing loan.)— 
Where deft. executed a document 
evidencing a loan received by him from 
applt. & constituting an order, for the 
amount of the advance upon a co. 
about to be formed for the purpose 
of acquiring & conducting resp.'s 
business :—Held : the document con- 
stituted an estoppel which precluded 
resp. froma giving evidence to contradict 
or vary the terms thereof, & the money 
advanced, not having been paid by the 





Q. J. P. W. 156.—AUS. 


PART VI. SECT. 3, SUB-SECT. 3.—-A, 


1221 1. General rule.}—DEMINGA v. 
BEDELL, [1925] 3 D. L. R. 1063.—CAN. 

1221 ii. -}—PATTERSON v. SMITH 
(1877), 42 U. C. R. 1.—CAN. 

1221 ii. .}+—Where ptf. induced 
the ct. to grant him a judgment 
recognising doft.’s right to thuber :— 
Held: he was estopped from after- 
wards contending that deft. had no 
right to dispose of timber.—MANLEY 
v. O'BRIEN, Ide MACKINTOSH (1901), 
22C.L. T. 74; 8 B.C. R. 280.—CAN. 

1221 iv. .]J—BAKER v. BAKER 
(1904), 40 N.S. Rt. 470.—CAN. 

1225 i. As to position of party 
estopped.j-—A party is not disabled by 
law from oxplaining a matter of evi- 
dence, only because his explanation 
consists of circumstances which include 
wrongdoing on_ his rae. v. 
Matures, {1927} V. L. R. 326; 48 
ave T. 183; [1927] Argus L. R. 197.— 


sk. Transfer of business.J—Plitf. sued 
deft. for the price of goods sold & 
delivered. Tor several years pltf. had 
sold to deft. tailoring materials. Deft. 
carried on a4 tailoring business, trading 
as T. S. & Son. Deft. by deed in 1925 
assigned the premises in which he was 
carrying on his business to EH. 8. & 
G. 8., who continued to trade as tailors 
under the name of T. S. & Son. No 
assignment in writing was made of tho 
business or of the debts due to deft., & 
no notice of the assignment of the 
premises or of any change in the 
ownership of the business was given 
to pitf. Deft. came to the place of 
business after the transfer & appeared 
to act In relation to the business in the 
same way as before the transfer.— 
Held: deft. was estopped from denytng 
that at the time the goods whose price 
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SHANKS, [1932] N. I. 66.—IR. 

sm. Payment of mortgagee—Assign- 
ment of mortgage as collateral—Payment 
by mortgagor to assignee.}—Where a 
mtgor., knowing that mtgee. has been 
fully paid, permits mtgec. to assign 
the mtge. to a bank as collateral, & 
continues to make payments of interest 
& principal to the bank, he will be 
eeeobi ed from pleading that the mtge. 
bas been fully discharged.— ROYAL 
BANK OF CANADA v. GREEN, [1935] 2 
JD. L. R. 724; 9 M. P. R. 387.—CAN. 


PART VI. SECT. 3, SUB-SECT. 3.—B. 

12388 fi. ——.)—The fact that a 
person, who has recovered a judgment 
takes part in a reference d 
thereby, does not bring him within 
the rule that a person, who after 
recovering a judgment puts it into 
effect & accepts benefits under it, is 
estopped from appealing therefrom.— 
MAINFROID  v. INFROID (Alta.) 
[1926] 4 D. L. Tt. 1060; [1926] 3 
W. W. R. 617.—CAN. 


ert 
other title. |—-CONNORS 


1243 1, —— Title subecdienily dred 
by fone v. SMITH (1884), 
5 O. R. 690.—CAN. 

i. ——~ Sale of reversionary interest.) 
—FLEMING v. WEST (1881), 14 N. 8. R. 
(2 R.& G.) 294; 1C.L. T. 709.—CAN. 

ai. Acceptance of credit from un- 
authorised agent.}—A co., knowing a 
vendor of goods was ebb 8 it oredit 
in a case where the person buying on 
its behalf has no proper authority so 
to do, is estopped afterwards m 
Usputing Hability on the ground of 
want of authority.—GREaT Wrsr 
SADDLERY Co. vw. CANADIAN INGOT 
nitty Co., [1924] 4 D. L. R. 881.— 


1257. Add. Annotation :—Consd. Huddersfield 
Fine Worsteds v. Todd (1925), 42 T. L. R. 52. 
1259. Add. Citation :—132 L. T. 99. 


Add. Annotation :—Refd. Page v. Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 308. 
1265. Add. Annotation :—Refd. A.-G. v. Denby, 

[1925] Ch. 596. 


1285a. Acquiescence by trustees—In proceedings 
for administration of trust.]}—DoyLz v. DoYLE 
(1850), 12 Beav. 471; 19 L. J. Ch. 246; 15 
L. T. O. S. 498; 50 E.R. 1141. 


1294. Add. Annotations :—Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670; British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 92. 

1297a. Preparation of deed by solicitor.|—A con- 
veyance was made by L. to his son for the 
purpose of giving the latter a colorable 
qualification to kill game :—Held: the solr. 
who prepared & attested the deed, knowing 
the purpose for which it was to be used 
& himself actively furthering the object of 
the parties, could not afterwards, in trover 
by the son for the deed, contend that nothing 
passed to him under it.—Lorp v. WARDLE 
(1837), 3 Bing. N. O. 680; 4 Scott, 402; 
1 Jur. 382; 132 B. R. 572. 


1311. Add. Annotation :—Refd. Sagar v. Ride- 
halgh & Son, Ltd., [1931] 1 Ch. 310. 


1318a. Payment of rent not due.]—The 
predecessors in title of defts. were owners in 
fee simple of land including both the surface 
& the strata below the surface. They con- 
veyed the land to pltfs.’ predecesscrs by a 
deed which contained an exception & reacrva- 
tion of all mines & veins of coal in or under 
the land. Defts. & their predecessors wor ced 
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the coal mines under the land & made an 
underground road which was not confined 
to the seams of coal, but was cut also through 
the adjacent strata. Along this road they 
carried coal obtained from mines beyond the 
limits of the land conveyed to pltfs.’ pre- 
decessors. Defts. & their predecessors had 
for some years paid rent to pltfs. in the 
belief that they were bound to do so under 
a@ licence from pltfs.:—-Held: (1) by virtue 
of the exception, the property in the strata 
below the surface remained in defts. suffi- 
ciently to entitle them to construct roads 
therein & use them in any way they pleased ; 
(2) the payment being voluntary & made 
under a supposed legal liability created in 
law no obligation at all, & defts. were not 
thereby estopped from setting up their title 
under the conveyance.—BATrEN POOLL v. 
KENNEDY, [1907] 1 Ch. 256 ; 76 1. J. Ch. 162. 


1319a. Objections to account stated not pressed. ]— 
BURROUGH’S ADDING MACHINE, LTD. v. 
ASPINALL (1925), 4) T. L. R. 276, C. A. 

1326. Add. Annotations :---Consd. Weld v. Petre 
(1928), 97 L. J. Ch. 390. Refd. Anchor Trust 
Co. v. Bell, [1926] Ch. $05. 

1828. Add. Annotation :—--Refd. Bell v. 
Bros., Ltd. (1931), 148 JL. T. 258. 
1330. Add. Annotations :—-~Refd. Greenwood v. 
Martins Bank, Ltd. (1031), 47 T. L. R. 607; 
Algemeene Bankvereeniging v. Langton 

(1935), 40 Com. Cas. 247. 

1331. Add. Annotation :-—-Refd. Greenwood  v. 
Martin’s Bank, Ltd., [1982] J] K. B. 371. 
1345. Add. Annotation:—Apld. Coplovitch — v, 

Williams (1929), 73 Sol. do. 484. 
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PART VI. ce acai 3.— 
- (a). 


1260 iv. -J— Wstoppel by ac- 
quiescence connotes that the person 
estopped has represented to the person 
who is infringing his right that he is 
not entitled to complain, & that the 
other party relying upon this repre- 
sentation has altered his position to his 
detriment.—GOBINDA RAMANUJ LAs 
MOHANTA 0. RAM CHARAN Das (1925), 
I. L. R. 52 Cale. 748.—IND. 


1260 v. ---In order that the 
protection of the equitable doctrine of 
aca mescence may be successfully 
claimed, the following circurmstances 
must subsist. The party claiming the 
benefit of the doctrine must have nade 
a mistake as to his legal rights & must 
have expended some money or done 
some act on the faith of his mistaken 
belief; & the Neocon of the Iegal) 
right must have known of the existence 
of his own right which is inconsistent 
with the right claimed by the other 
party, he must have known of the 
other party’s mistaken belief in hie 
own rights, & he must have encouraged 
the other party in his expenditure of 
money, or in the other acta which he 
has done, either directly or by abstain- 
ing from asserting his legal right.— 
JAI NARAIN t. JAFAR Bra (1926), 
I. L. R. 48 All. 353.—IND. 

1260 vi. ——.}—CROCKER v. HUT- 
CHINSON (1861), 10 N. B. R. (5 All.) 
139.—CAN. 


1260 _—svii. ._}—NAUGLER v. 
JENKINS (1899), 32 N.S. R. 333.—CAN. 

1262 1. Who bound—Crown—Entry 
on Crown lands.}—R. v. CANADIAN 
Paciric Rarmway (Can. Ex.), [1929] 
2D. L. R. 641; 35 Can. Ry. Cas, 248.— 
CAN. 

1268 fi. —— Or ultra vires.)—Ac- 
quiescence cannot rehabilitate or 








render valid a transaction which is 
attra vires or illewal.—GoOBINDA 
RAMANUJ DAR MOIWANTA vw. JRAM 
CHARAN DAS (1925), I. L. A. 53 Cale. 
748,.--IND. 


PART VI. SECT. 3, SUB-SECT. 3.— 
C. (b)i. 


1270 vi. ~J--Where under a con- 
tract between pltfs., U.S. citizens, & 
defts., a Canadian co., payments had 
been made in different currencies at 
different times :—Held: as undor the 
contract payments should be in Cuna- 
dian currency, puyrnents made in 
U.S. currency couid not operate as un 
estoppcl, as they wero made under 
inisapprehension of = rights.—MYFERA 
v. UNION NATURAL Gas Co. (1922), 
53 O. L. R. 88.—CAN. 





PART VI. SECT. fe rerees 3.— 
« (8). 


sg. 4ssent to eale of gnovds— Ac- 
quiesrence in condition of gonds\.— 
In an action to recover for work & 
labour in pressing a quantity of 
straw, evidence showed that deft. was 
of opinion that the straw was not in 
a fit condition to be pressed, & that 
he only consented to have the work 
done on plitf. offering to buy the straw, 
& that pltf. pubecquenly madé a gale 
of the atraw which waa delivered at 
his request :—Held : Itf. was pre- 
cluded from setting up the unn-erchant- 
able condition of the straw in answer 
to deftt.’s counterelaim for the price 
agreed to be paid.—PEPPAKD v. WOOD, 
PEPPARD . CAMERON (1924), 67 
N.&. R. 222.—CAN. 


sh. In registration of motor car tn 
name of another.}—CatIRns v. WORTHY 
(P. E. 1.), [1929] 3 D. L. HK. 123.—CAN. 
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PART VI. maces 7a ae 3$.— 
. (a). 

m i, —-—--.}-—-MILLER wv. JR., [1927] 
Exch. ©. R. 52; affd., (1928) 8. C. R. 
318 —CAN. 

sn. Application of doctrine-——Gua- 
ranlee induced by fraud— Delay in 
requidtaticn. }-—A. was induced to gua- 
rantes a clebt by fraud of debtor. 
Ou learning of the fraud from the 
creditor he did not repndiate the 
guarantee :—Ffeld: it was afterwards 
tov lute to set a defence based on the 
fraud.—MANTLE LAME Co. OF AMERICA 
v. NIXON, (1924) 3 D. 1. BR. 1073.--CAN. 


PART VI. SECT. 3, SUB-SECT. 3.— 

so. Deluy in tuhing  security— 
Creditor estopped from ruiing on agree- 
ment by deblor lo yive security. )—Le 
MCINYYRE, TRUSTEE v. CANADA METAL 
Co., (1925) 2 D. L. Rk. 889; 5C. Hh. It. 
629.-—-CAN. 

sp. Delay by vendor in giving notice 
that goods not paid for by agent— Agent's 
drafta on principal duly met.J—In an 
action by pltf. co. axgulnst deft. co. 
for the price of goods :—Held: the 
latter had accepted the London 
agency’s drafts for the goods in the 
belief that the amounts due in respect 
thereof had been paid to pltf. co. & 
pitf. co. had by its conduct {nduced 
deft. co. to belleve that such was the 
case, & was not entitled to recover.—— 
SOPWITH AVIATION & FNGINKERING 
Co., Lrp. v.. Magnus Morors, L&op., 
(1928) N. Z L. R. 4383.—N.Z. 


PART VI. SECT. 8, SUB-SECT. 3.-- 


F. (a) 

e i. Adoption of one of two 
alternative remedies.}—UWUTCHIBON ¢v. 
PaxTon, [1928] 4 D. L. R. 704; 623 
QO. L. R. 74.—CAN. 





Cases 13880—.1456a. 


1380. Add. Annotation :—Refd. Bennett v. White- 


head, [1926] 2 K. B. 380. 


1395. Add. Annotation :—As to (2) Refd. Australian 
Bank of Commerce v. Perel, [1926] A. C. 737. 


1402. Add. Annotations :—Distd. 
Barnett, Pembroke & Slater [1929] A. O. 176. 
Refd. Lloyds Bank v. Chartere 
India, Australia & China (1928), 97 L. J. 


K. B. 609. 


1418. Add. Annotations :-—Refd. Re Ki 
King v. King, [1931] 2 Ch. 294; 
Abigail v. Lapin, [1934] A. C. 491. 


1419. Add. Annotations :—Distd. Re King’s Settle- 

[1931] 2 Ch. 294. 
Refd. Abigail v. Lapin, [1934]. 

1425. Add. Annotation :—As to (1) Consd. Mer- 
cantile Bank of India, Ltd. v. Central Bank 
of India, Ltd., [1938] A. C. 287. 


1435a. ——-.+ -LaURIE & MorEwoop v. DUDIN 
(JOHN) & Sons, No. 1148a, ante. 


1489. Add. Annotation :—Refd. Re Wait, [1927] 


ment, 


ment, King v. King, 


1 Ch. 606. 


1441a. ———.]—Held : in order to exclude an‘ 
equity in respect of acquiescence it was not’ 
necessary that the notice of his claim, givert 

by the claimant to the party in possession, 
should disclose any particulars relating to his 

im which he made ex- 
, ceeded what he was entitled to, was the 
party in possession justi‘ed in disregarding 


title ; nor, if the c 
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PART VI. SECT. 3, SUB-SECT. 3.— 


sq. Spectal contract dented—Not avail- 
able to defeat claims.}—STooK v. GREAT 
EN Ry. Co. (1868), 7 C. P. 526.— 


PART VI. anni 3, aaa 3.— 
» (6). 

h i, ——~—.]}—He KEARNEY’S FEISTATE, 

WHITESRURAT,’ APPELLANT (1927), 27 

8. R. N.S. W. 386; 44.N.S. W. W.N. 


h ii. ——~.}+—Where a vendor, on 
default of payment of an instalment. of 
the purchase price of land, takes out 
an order nisi for foreclosure, he 
cannot afterwards proceed by way of 
execution against the purchaser.— 
STANDARD TRusT Oo. v. LITTLE (1915), 
31 Ww. L. R. 769.—CAN. 


PART VI. eEvE 3, SUB-SECT. 3.— 


e a e 

q i. Manager of hotel—Whether 
agent of executors of deceased P aed dls te. 
—In an action to recover for services 
rendered & coal supplied for the carry- 
ing on of an hotel, defts., who were 
exors. of the former owner of the hotel, 
were held liable on the ground that 
they were estopped from denying that 
one M., who was operating the hotel 
& had ordered the coal & services, was 
thoir manager or nt for that purpose. 
An alternative claim for ju ent 
againrnt M. was dismissed. The exors. 
appealed :—Held : the evidence did not 
support the finding of estoppel, & 
since it had been properly found that 
there was no actual contract between 
the exors. & M. authorising him to act 
as their t or manager of the hotel, 
the appeal must be allowed; & since 
there was no appeal or cross-appeal 
against the dismissal of the action as 
against M. the ot. could make no order 
respecting it.—WILASON vw. WILLOUGI- 
BY, (1934) 3 W. W. R. 539.—CAN. 


ar. Nationality of party.|—~Where 


pltf. was ignorant when he made a 





ENGLISH AND EMPIRE Dicrest SUPPLEMENT. 


it, or supposing it to be unfounded.— 
CLARE 


HALL v. HARDING (1848), 6 Hare, 273 ; 


Reckitt  v. 
Bank of 


8 Settle- | 1456a. 





. ©. 491. 


17 L. J. Ch. 801; 
Jur. 511; 67 E. R. 1169. 

1449. Add. Annotations :—Distd. Canadian Pacific 
Ry. Co. v. R., [1981] A. C. 414. Refd. Ariff 
v. Rai Jadunath Majumdar Bahadur (1931), 
47 T. L. R. 238. 


1450. Add. Annotation :—Apld. Canadian Pacific 
Ry. Co. v. R., [1931] A. C. 414. 





structed a railway from his co 
lands of several other persons by agreement, & 
his solrs. wrote a letter to deft., across whose 
lands he desired to carry the railway, referring 
to the powers of a local Act of Parliament, 
supposed to enable him to take lands within 
a certain area for roadways, & offering, on 
the part of the pltf., to pay him for the land 
at a fair valuation. 
the letter, & the railway was made across his 
land without further communication with 
him. A year or two afterwards plitf. & deft. 


10 L. T. O. S. 439; 12 


-}—A_ colliery Ed Saat con- 
iery across the 


Deft. did not reply to 


had an interview, but did not agree as to 





contract that deft. was a person of 
enem origin & that under War 
Legislation & Statute Law end- 
ment Act, 1918, 8. 6, the contract was 
illegal:—Held: in an action for 
breach of contract, deft. would bo 
estopped fron alleging that the con- 
tract was void on account of his 
enemy origin since the deft. well 
knew that fact.—BRANIGAN wv. SABA, 
{1924] N. Z. L. R. 481.—N.Z. 


PART VI. SECT. 8, SUB-SECT. 3.— 
G. (6). 


1425 1. Goods transferred to third 
Cony Liouh third party’s fraud.}— 

henever one of two innocent persons 
must suffer by the act of a third person, 
he who has enabled such third person 
to occasion the loss must sustain it.— 
DOMINION PAPER Co. v. N. RAatTren- 
ted LTp. (1933), 6 M. P. R. 411.— 


————.}—-WELLBAND 0. WALKER 


h i. 
CAN. 


PART VI. SECT. 8, SUB-SECT. 38.— 
H. (a.) 


1488 1. 4 form of acquteacence.}— 
GOBINDA RAMANUJ Das MOMANTA v, 
Ram CHARAN Das (1925), I. L. R. 52 
Cale. 748.—IND. 


o {, -J—Departure from an 
assumption upon which another person 
has acted to his detriment is not per- 
mitted to a party who, knowing or 
believing the other labours under a 
mistake in adopting it, has refrained 
from correcting him when it was his 
duty to do so Applt. opened an 
account with resp. bank for the pur- 

oses of a business conducted for 

y his son, & authorised it to pay 
cheques drawn on the account by his 
son & countersigned by his wife. After 
some months the son arranged with a 
teller employed by the bank to honour 
cheques on signature alone. Some 
time later this ment came to 
the notice of the applt., but he took 
no step to stop the practice & made no 
communication to the & in one 





poe 


the price to be paid for the land, & three or 
four years after the railway was made deft. 
brought his ejectment, whereupon pltf. filed 
his bill for an injunction, 
quiescence. 
the action, upon pltf. giving judgment in the 
ejectment, & paying a sum into ct. not less 
than the amount o 


charging ac- 
The ct., on motion, restrained 


the utmost valuation of 


instance indorsed negotiable instru- 
ments so drawn. The practice con 
tinued. Later applt. brought an 
action against the bank to recover 
moneys paid by it on cheques bearing 
only the signature of his son :—Held: 
applt. was precluded by his conduct 
from denying the regularity of the 
drawings 80 made from his account & 
was not entitled to recover the moneys 
claimed.—WEST 1». COMMERCIAL BANK 
OF AUSTRALIA, LTD, (1936), 55 C. L. KR. 


315.—AUS. 

t i. ——. }— HUTCHINSON 
BroTuers & Co., LTp. v. PERKINS 
(B. C.) (1908), 8 W. L. R. 16.—CAN. 


st. Claim to distinctive colour design— 
Objection not raised in previous pro- 
ceedings. |}—PItf. co., which had adopted 
a certain design of contrasting black 
& white colours for the painting of its 
cabs, dissimilar to any previously in 
use in the city in which it conducted 
its operations, sought by injunction to 
restrain defts. from using cabs painted 
a similar design of contrasting blue & 
white, on the ground that, although the 
respective cabs might readily be dis- 
tinguished in daylight, those of defts. 
were so got up as to be calculated, at 
night, to deceive people into believin 
them pitfs.’ cabs. No tance 0 
actual deception on defts,’ part was 
nor was any fraudulent 
tention of their part to mislead the 
ublic established :—Held: pltf. bav- 
in previous proceedings, concurred 
in the painting of defts.’ cabe in a 
particular design & oolonur now had 
no ground for complaint.—BrLiack & 
Waire Cass, Lrp. 2, NICHOLSON, 
NICHOISON v. Black & WHITE Cabs, 
LTp., [1928] N. Z. L. BR. 273.—N.Z. 


—— 


PART VI. aaa vt SUB-SECT. 3.— 


td e 


petal tines Tuas batho 
pro ng & parry 

reaping the benefit of the expenditure 
of another’s money on his property, 
applied. —PuBLIC PROPERTY 

v. GILLIS (1881), 14 N.S. BR. (3 BR. & G.) 
262.—CAN. 


1472. Add. Annotation :—Refd. 
1472a. 


the land.—POWELL v. THomas (1848), 6 
Hare, 300; 67 E. R. 1180. 


Greenwood  v. 
Martin’s Bank, Ltd., [1932] 1 K. B. 371. 


-+~—In 1925, a certain piece of land, 
known as B. Lodge, was sold to J. & M. In 
the conveyance a quantity of timber trees, 
saplings, etc., was excepted out of the sale 
by the vendors, who reserved to themselves 
the right to cut & remove them before 
Oct. 11, 1927. In 1926 pltf. purchased the 
timber trees, etc., & prococded to cut & 
remove them. A large amount of the cut 
timber was, however, left on the land after 
Oct. 11, 1927, & in these circumstances J. & 
M. stated that pitf. had lost his title thereto 
& forfeited his right to remove it, & they 
claimed it as their property. As the result 
of an action in 1930 against J. & M. it was 
held that the property in the timber remained 
in pltf. after Oct. 11, 1927, & a certain sum 
by way of damages for conversion against 
J. & M. was at the instance of the judge 
agreed between all parties to the proceedings 
& awarded pltf. In the meanwhile J & M. 
purported to seil the cut timber to the 
present defts. 

Pltf., who had taken no steps to enforce 
the order which he had obtained against J. & 
M., gave notice on June 10, 1930, to defts. 
that the sale by J. & M. to them was in- 
effective, as J. & M. had no title to the timber, 
& requesting the return of the timber to him. 
Defts. having refused & repudiated liability, 
pltf. commenced an action, & by his state- 
ment of claim asked for a sum by was of 
damages for conversion; the conversicn 





relied on being the refusal by deft. co. to | 


return the timber in compliance with the 
notice of June 10, 1930 :—Held: no special 
circumstances existed sufficient to constitute 
any confirmation by pltf. of any title to the 
timber in J. & M., nor did pltf. by accepting 
judgment in the form he did against J. & M. 
confer any title on them or deft. co. by 
estoppel.—ELuis v. STENNING (JOHN) & SON, 
[1932] 2 Ch. 81; 101 L.J.Ch. 401; 1471.7. 


1549. Add. 


Vol. XXI.—Estoppel. Cases 1456a—1557. 


1477a. Money paid on forged cheque—Falilure to 


inform bank of forgery.|—Pltf. had an 
account with deft. bank, & his wife forged 
his signature on cheques & thereby drewoutall | 
the money left in the account, & she lent it 
to her sister. Pltf., on discovering the facts, 
did not at once inform the bank, but about 
nine months later, when his wife told him 
that she wanted more money for her sister, 
he stated his intention of going to the bank, 
& that night his wife committed suicide. 
Pltf. then went to the bank & told the 
manager about the forged cheques. In an 
action by pltf., claiming to be credited by 
deft. bank with the amount of the forged 
cheques, the bank pleaded (a) adoption & 
ratification, & (b) that pltf. was estopped by 
his silence from alleging that the signatures 
were forgeries. The Eibanal of first instance 
found that the forged cheques were honoured 
through the carelessness of the bank officials. 
There was no evidence that pltf. had ever 
adopted the forged cheques as his own :— 
Held: ratification had no applicability to a 
forged signature, but pltf. was estopped 
from alleging the forgeries because his 
silence until after his wife’s death had caused 
the bank to lose their right of action against 
the forger, & therefore the action failed.— 
GREENWOOD v. MARTINS BANK, Lrp., [1933] 
A.C. 5); 101 L. J. Bb. . 6233 147 L. TT. 
441; 48T.L. R. 601; 76 Soi. Jo, 544; 38 Com. 
Cas. 54, H. L. 


Annolations :—-Apld. Re National Venofit Assurance Co. 
(1032), 48 T. 1. RR. 618. 
», Soyvley, (1936) 2 AU Kk. RR. 367; 
Charity Lands v. Ferriman Trust, Ltd., (1937) 3 All KE. RR. 
ot ; Ltefugo Assurance Co. v. Pearlberz, (1938) 2 AM IK. i. 
25, 


Refd. impcria’ Bank of Oanada 
Offloial PTrusteo of 


4537. Add. Annotation :---Refd. KR. v. Essex JJ , 


Kz p. Perkins, [1027] 2 K. KH. 475. 


Annotation :---Refd. Bernard — »v. 
Williams (1928), 139 i., T. 22. 


1550. Add. Annotation :-—-Refd. Wuddersfield Fine 


Worsteds v. Todd (1925), 42 T. L. Kt. 62. 


1556. Add. Annotation :—Roefd. Sowerby v. Lind- 


say (1928), 44 I. L. R. 501. 


449; 76 Sol. Jo. 232. 


14865 {. Works executed by local 
authority. }—SANDRINGHAM CITY CORPN. 
v. RAYMENT (1928), 40 C. L. R. 510; 
{1928} V. L. R. 312; (1928) Argus L. R. 
173.—AUS. 

1465 ii. .}—A municipal council 
prepared plans, specifications & 
estimates for the construction of a 
street formed or set out on private 
property. Before the notice to pro- 

erty owners provices for by the 

ocal Govt. Act, 1915, had been sent 
out & contract for the work had been 
entered into by the council & the work 
commenced. In an action by one of 
the property owners for a declaration 
that the municipality was not entitled 
to a charge on his land for the pro- 
portion of the cost of making the said 
street alleged to be due by him :— 
Held; pitf. had not by conduct waived 
compHance with the statutory pro- 
visions nor was he by conduct estopped 
from asserting his righta.—DUNN v. 
HIRE OF BRAYBROOK, [1928] V. LL. R. 
454: [1928] Agua L. R. 286.—AUS. 


PART VI. RECT. Pama 3.— 
e c e 
sk. Registration of car in name of 
Mon) Tins eye & GRANT 
Ww. 





AZAR 
Bian (1929) 4 D. L. R. 1075; 1 
tl] R. 281.—CAN. 





PART VI. SECT. 3, SUB-SECT. 3.--—- 
H. (e). 


ei, —— Faiiure of surely to inform 
creditor of matter leading to dischurge of 
guarantee. }--A surety is under no legal 
duty to the guaranteed party to warn 
him that something he is doing or some 
misapprehension he tb under may have 
the legal effect of discharging the 
suretyship. In an action by an 
employer on an empluyce’s fidelity 
bond the fact that deft. co. which had 
received a letter from pitf.’s scelr. 
allowed him to rest tinder a misappre- 
hension, disclosed by his letter, as to 
when the theft was discovered was 
held not to Geto the co. from relying 
on a term in the contract that an 
action thereunder must be brought 
within a specified period after tho 
discovery of the theft.—Biron LAKE, 
MunicipaL DistRicr vo. LONDON 
GUARANTEE & ACCIDENT Co., LTD., 
(1931} 1 D. L. R. 600; [1930] 3 
W. W. RR. 634.—CAN. 

fi. Claim by silent partner.) 
—PEARSON v. DRAKE, [1937] 1 
W.W.R.12; 1D. L. &. 417.--CAN, 

sw. Acqutescence of Holding 
goods as agent for sale ds seized in 
execution.j—Deft., having obtained an 
order in a ct. of et Becca ar against 
pitf.’s son, informed the police in charge 


4) 








Niue 8 emer eee niet cee me 


1557. Add. Annotations :—Refd. Macaura v. North- 


Sn ec nee ahem at wae te et lb eR ei RT RTS A vinta om ahem 


of a distress warrant that the judgment 
debtor bad a motuc lorry at L.’a 
premises: that he did not know its 
registered number, but that L. would 
point out tho lorry to the constable 
executing the warrant. ‘The lorry was 
scized on Ju.’A premises. It was the 
property of pltf., & was in tho pos- 
session of L. as his agent for sale. L. 
did not inform the police of pltf.’s 
claim, & refratned from giving prt 
information of the seizure to pltf. until 
after the lorry had been sold. In 
an action i a as for conversion of the 
lorry :~-Held: pltf. was not estopped 
by his agent's sallence or conduct from 
asserting that he was tbe owner of the 
lorry._-MoRT v. BARNKS, [1928] 
Vv. L. R. 56.—AUS. 


PART VI. SECT. 3, SUB-SECT. 3.-~ 
I (a) hi. 


On policy.J—--DORSHT  v. 
N8CK. ©O0o., [1933] 





g i. 
TRANS-CANADA 
O. it. 98.-—CAN. 


PART VI. SECT. 3, SUB-SECT. 3.-—- 
I, (b) ff. 


m (p. 287) Citation :—For “ AGRI- 
CULTURAL INSURANOE CO. OF WATER- 
TOWN v. ANSLEY” read ‘‘ ANSLEY v. 
WATERTOWN INSURANCE Co.” 


Cases 155'77—1610a. 


ern Assce., [1925] A. C. 619; Locker & 
Woolf v. Western Australian Insurance Ca. 
(1936), 154 L. T. 667. 


1561. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 

1584. Add. Annotation :—Refd. Re Nicholson & 
Sons, Ltd., Application, Re Bass, Ratcliff & 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 


1598. Add. Annotation :—Refd. Fisher, Ltd. v, 
EKastwoods, Ltd., [1936] 1 All E. R. 421. 


1594. Add. Annotation :—Refd. Smith v. Kinsey, 
{1936] 3 All BK. R. 73. 


1599. Add. Annotation :——Consd. Mercantile Bank 
of India, Ltd. v. Central Bank of India, Ltd., 
[1938] A. C. 287. 


1601. Add. Annotations :—Refd. Bishun Chand 
Firm v. Seth Girdhari Lal (1984), 50 T. L. R. 
465; Paton v. I. ht. Comrs., [1938] A. C. 341. 


1602. Add. Annotation :—Refd. Guildford Trust 
v. Goss (1927), 136 L. 'T. 725. 


16038. Add. Annotation :—Refd. Blay v. Fonere 
& Morris, [1930] 1 K. B. 628. 


1604. Add. Annotations :—Refd. Australian Bank 
of Commerce v. Perel, [1926] A. C. 737°; 
Jones v. Waring & Gillow, [1926] A. C. 
670; Fenton Textile Assocn. v. Thomas 
(1929), 45 T. L. R. 264; Banco de Portugal 

, vw. Waterlow & Sons, Ltd. (1931), 100 L. J. 
Kk. B. 465; Midland B:nk, Ltd. v. Reckitt 
(1932), 48 T. L. R. 271; ‘Savory & Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344; 
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Slingsby v. District Bank, Ltd. (1931), 48 
T. L. R. 114. 

1605. Add. Annotations :—Consd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 
Refd. Lloyds Bank v. Chartered Bank of 
India, Australia & China, [1928] 97 L. J. 
K. B. 609; Bottomley v. Bannister (1931), 
101 L. J. K. B. 46. 

1610a. .]—Defts. received a consignment of 
wheat & issued a delivery order for it, which 
came into the hands of B. Upon this 
delivery order B. obtained advances from 
pltfs. Shortly afterwards defts. issued a 
second delivery order in respect of the same 
consignment of wheat. The two delivery 
orders were different, & such as might 
reasonably be supposed to relate to distinct 
consignments of wheat. Upon this second 
delivery order B. obtained further advances 
from pltfs., who were under the belief that 
the delivery orders related to distinct con- 
signments of wheat. B. having afterwards 
become insolvent :—Held: defts. having 
been guilty of culpable negligence, & such 
negligence having been the proximate cause 
of pltfs. loss, were estopped from alleging 
that the two delivery orders related to the 
same consignment of wheat, & were liable 
to compensate pltfs. for the loss sustained 
by them through the advances to B.— 
COVENTRY v. GREAT EASTERN Ry. Co 
(1883), 11 Q. B. D..776; 52 L..J. Q. B. 694 ; 
49 L. T. 641, C. A. 

Annotation :—Apld. Seton v. Lafone (1887), 19 Q. B. D. 68. 





PART VI. SECT. 8, SUB-SECT. 3.— 
I. (b) fii. 





OVA T'o nature of goods delivered. | 
—IHeld: the purchasers were estopped 
from alleging that the goods were not 
as contracted for.—J. 1. Cash THRESH- 
ING MACHINE Co. v. MITTEN (Sask.), 
Sve ae W. RR. 601; 49 DL. R 


PART VI. SECT, 3, SUB-SECT. 3.—J, 


sl. Negotiations with commiitee of 
municipal council—Party not estopped 
from setting up lack of jurisdiction. )— 
aon v. GASTONGUAY, [1931] 2 

Dol. Thy 15:3. 2-oa Pi 470.--CAN. 


PART VI. SECT. 3, SUB-SECT. 4.—A. 


1596 x. —-—-.]—Deft. wished to 
purchase a piece of land & approached 
S. for a loan of the amount which he 
required to make up the price. 8S. 
without the knowledge of deft., obtained 
from pltf. the money which doft. 


needed, & presented a mtge. in pltf.’s 
favour to deft. to sign. Deft. never 
read the mtge., but understood from 
the representations of S. that tho 
writing which he signed was merely 
an acknowledgment of the receipt of 
the money from S. who, he thought, 
was advancing it:—Held: the mtge. 
was not the duced of deft. & he was not 
estopped from alleging that jt was not. 
—COoo!IL v. CLARKSON, (1925) 2 D. L. R. 


493; Be 1 W. W. RR. 1094; 35 
B. C. R. 308.—CAN. 
rer xi; ./—As a genecral rule 





the owner of property is not estopped 
from asserting his title thereto merely 
because his carelessness in the custody 
of it, or of his documents of title, has 
enabled some one to fraudulently sell 
on property to another.—ANACONDA 


L Co., ae D. ay ALADDIN OILS, LTD., 
ps0) 2 - R. 943; .L. R. 
776. ol eAN. 

1605 vi. ——.]—Where taxes were 


paid to a municipal employee who 


42 


had no authority to receive them :—- 
Held: the fact that the municipality 
kept its tax-receipt books, cashier's 
stump & tax roll in such a manner that. 
the employee was enabled to get 
possession of the books, etc., & give 
a reccipt for the taxes, did not estop 
the municipality from showing his 
lack of authority, even if it amounted 
to negligence, since such negligence 
did not occur in the transaction itself 
& was not the proximate cause of the 
taxpayer’s payment of his taxes to 
the employee.—RicHks v. CITY OF 
Moosr Jaw, [1925] 3 D. L. ht. 1176; 
11925) 3 W. W. R. 127.—CAN 


PART VI. SECT. 5. 

1619 xii. -}—The facts relled 
upon to establish an estoppel of any 
kind should be pleaded in any case 
in which it Is intended to rely upon it.— 
HUGHES ‘ fi H. Le & woe 





{1927} 3 D. L. R. 302; 60 0. L. 
448; affd., [1928] 2 D. LR. ize: 
61 O. L. R. 587—CAN. 


22. 


Vol. XXI. Cases 22—80a. 


EXECUTION. 
Part Il.—Matters Common to all Modes of Execution. 


Add. Annotation :—Refd. Weld v. 
(1928), 97 L. J. Ch. 399. 


Petre 


SUB-SECT. 1]1.—FOREIGN SOVEREIGNS AND 


AMBASSADORS. 


Ambassadors & other diplomatic persons.] 
—See CONSTITUTIONAL Law, Vol. XI., pp. 
536-542, Nos. 390-467. 


60. Add. Annotations :—Refd. Capron v. Capron, 
[1927] P. 243 ; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

61. Add. Annotation :—Refd. Kayley v. Hother- 
sall, [1925] 1 K. B..607. 

63. Add. Citation :—-'1925]1 K. B. 607. 

80a. Procedure by jJucgment summons.]—In an 


action by pltf. against an unincorporated 
body & seventeen named persons, described 
as its committee, in which pltf. claimed 
damages for libel, judgment was given in the 
High Ct. for deft. with costs. On a bkpcy. 
notice founded on that judgment not being 


complied with, defts. presented a petition 
in bkpcy.; but this petition was dismissed 
by the registrar as being wrong in form, on 
the ground (inter alia) that the petition was 
by an agent on behalf of an unincorporated 
assocn. & others, whereas such an assocn. 
cannot sue or be sued, either in its own name 
or by a purported agent. Subsequently, 
defts. took out a judgment summons in the 
county ct., & the county ct. judge ordered 
pltf. to pay by instalments the sum due 
under the judgment of the High Ct., together 
with the costs of the summons :—Held: 
(1) as procedure by judgment summons is 
a mode of enforcing a judgment & directly 
in connection with the action, as distinguished 
from a bkpcy. petition, which is not, the 
county ct. judge had jurisdiction to make 
the order :—Held: (2) the death of one of 
the successful defts. since the judgment did 
not render it necessary for the survivors to 
obtain the leave of the «t. before they could 
enforce the judgment.---BUNDY v. Moror 
CaB OWNER Drivens’ ASSOCTATION (1930), 
M3 L. T. 3843 40 T. LL. RR. 429. 


PART II. SECT. 1. SUB-SECT. 1. 


oi. Incriminal proceedings. |-—-A 
criminal proceeding is not an “‘ action ”’ 
within the meaning of sect. 2 of 
Execution Act, R. 8S. B. C., 1924, &, 
thorefore, a Judgment recovered in a 
criminal proceeding cannot be enforced 
under sect. 38 thereof.—R. v. BERU, 
[1936] 2 W. W. R. 574; 4). L. lh. 
805; 66 Can. C. C. 295; 50 B.C. YX. 
444,.—CAN. 


PART Il. SECT. 38. 

17 iii, —— ——.)—CULLEN  v. 
CULLEN (1866), 2 Ch. Ch. 94.—-CAN. 

17. iv. , e MoOLELAN 
(B. C.), [1926] 1 W. W. R. 198.—CAN. 

sm. Judgment on promissory note 
tuken for ‘‘ cash’? payment on agree- 
ment for sale of tand—ITIsaue of erecution 
on note before sale of land—Valid.|— 
Cotron v. Dempster (Alta.), [1925] 
1 W. W. R. 954.---CAN. 

so. Before action commenced—Mean- 
ing of © writ.”’|—Under Attachment of 
Debts Act a garnishec order may issuo 
before action is commenced. In this 
connection ‘“‘ has issued a writ” in- 
cludes a ‘‘ summons ” in the county 
ct.—FLEISHMAN tv. ALLAN (T. A.) & 
Sons (1932), 45 B. C. R. 553.—CAN. 


PART II. SECT. 4. 
sp. Extension of time for filing 
renewal—Right of master tn chambers 
to grant.)—Re RENEWAL OF A CERTAIN 
EXECUTION, (1917) 1 W. W. R. 113.— 
CAN. 
st. .}—There is no authority fol 
an extension of the time for renewal o 
an execution efther before the execu 
tion haa lapsed for want of renewal or 
after that date. There is no doubt an 
inherent power in the ct. in exceptional 
cases to make an order nunc pro tunc, 
e.g., where an officer of the ct. has 
ted an application to renew. 
An execution, by statutory provision 
carried into the Rules, has force for a 
fixed period. At the end of that 
period, unlesa previously renewed, it is 
not in force, © mower rae ia it 
may appear to overlook a slip or 
omiaion of plitf. in renewing within 





—— ——.]— 





the time, thore fs no provision war- 
ranting that vrocedure.—JOUNSTON 0. 
DIMOND, hela l ow, W. RR. 340.---CAN. 


PART II. Siic’t, 6, SUB-SECT. 1. 

sc. Solicitor purporting to act for one 
defendant--— Authority to act for second 
only —Palidity of ercertion against first 
defendant.|—OVERN v. STRAND, [E93E] 

2 AR 7203 (1932) 1 DL. Re. 490.-—- 
CAN. 


PART II. SECT. 6, SUB-SECT. 3. 


sg. One tortfeasor ussignee of judg- 
ment—May not issue erecution against 
joint tartfeasor.}—--A Judgment in tort 
was assigned by the pltf. to one of the 
joint defts.:—Ueld: the sassignee 
could not issue execution against the 
other deft., since he had oo right of 
contribution against him.—R1p  v. 
AcoRN & McDonatp, (1932) 3 D.L. kt. 
239; 4M. P. R. 34i.-- CAN. 


PART II. SECT. 8, SUB-SECT. 1.--B. 

sk. Amount recoverable — Judgment 
debt d& air years’ interest.|-—KAULBACH 
v. LAVENDER (N. S.). (1929) 1 DLL. lh. 
238.—CAN. 


PART II. Beye S, ores 1-— 
. (0). 

o 1, —---.}—The assignee of a judg- 
ment debt can enforce execution only 
after obtaining leave under K. 3B. 
Rule 451, even though the assignment 
expressly ae to assigu the execu- 
tion issued by the judgment creditor.— 
CONDON 0. GASHALL & DHINKLE, [1928] 
3 .W. W. R. 719.-—CAN. 


PART II. SECT. 8, SUB-SECT. 1.-~—H. 

sm. Debt pea Peni Acts,—Ap- 
plication to pending aetions.}—In a 
foreclosure action begun before Debt 
Adjustment Act, 1932, came into force, 
an application for a final order of fore- 
closure can be entertained although the 
provisions of sect. 6 of said Act have 
not been complied with. Sect. 5 of 
said Act applies to the bringing or 
continuing of the actions therein 
referred to & the effect of the words 
‘‘or continued ” is that the sect. 
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applies to the continuing of actions or 
proceedings begus when the Act came 
into forces; sect. ©, however, which 
doos not contain the words ‘ or con- 
tinued ”’ rae outy to the bringing 
of the actions or proceedings therein 
referred to.--Bupy v. Stewarr, (1982) 
3W.W. 1. TL; revsg., (19382) 3 W. WwW, 
R. 699.—CAN. 

sn. -——— Whether applicable to execu- 
tion on Judgment for tort.j—-Under Debt 
Adjustment Act, 1933, a permit from 
the Debt Adjustmont Board is not a 
prerequisite to the jasue of an execution 
on a Judgment recovered in an action 
founded on tort.--HILn wv. BAAD (NO, 
2), [1934] 2 W. W. Wt. 16.--—-CAN. 


sp. —--~ Ltight to initiate procecdings 
by way of garnishment. |~-~HUTCHISON 
v. CONN, ANDERAON v. CONN, [1933] 2 
W. W. It. 505.—CAN. 

or. we |-—Sh-nocot. (5) of 
sect, 7 of Debt Adjustment Act, 1934, 
applies only to garnishee proceedings 
which aro incidental to the classes 


of actions enumeraiced In sub- 
sect. (1) (a) of said sect. Therefore, 
garnishee proceedings in an action 


under the small debt procedure are not 
subject to the restrictions of sub- 
Kect, (5), even where wages or salary 
are sought to be attached. In view 
of the language of said sub-sect. (5) 
the words “ actlons or suits” in suh- 
sect. (1) (a) include garnishee procecd- 
ings.—iiLER vo. MEYERS & CANADIAN 
NATIONAL Rys., [1937] 1 W. W. It. 


554.-——-CAN. 

st. Powers of sheriff.J—Deht 
Adjustment Act, 1934, does not 
prevent the placing of an execution in 
the sheriff’s hands for the purpose of 
investigating whether anything can be 
realised thereon, or provont the sheriff 
from making inquiry in pursuance 
thereof & reporting to the execution 
creditor.-—GEORGIA INVESTMENT Co., 
LTp. v. LONDON BUILDING & INVEST- 
MENT Co., Lirp., (1936) 1 W. W. R. 3. 
CAN. 

sz. Orderly Payment of Debts Act, 
1932—T'o what judgments applicable. }— 
Held: the amount referred to tn Orderly 
Payment of Debts Act, 1932, 8, 2 (1) is 





Cases 87 —302a. 


87. 
88a, 


146a. 


Add. Annotation :—Refd. 
Pougher, [1937] Ch. 214. 


Against co-surety—Judgment debt paid by 
surety. }—Where a surety has paid a judgment 
debt & has obtained an assignment of the 
judgment under Mercantile Law Amend. 
ment Act, 1856 (c. 97), s. 5, he must obtain 
the leave of the ct. under R. 8. C., Ord. 42, 
r. 23, before he can issue execution against 
his co-surety to enforce contribution to the 
judgment debt.—KaAYLEY v. HOTHERSALL, 
[1925] 1K. B. 607; 94L. J. K. B. 348; 182 
L. T. 468 ; 69 Sol. Jo. 310, C. A. 


Omission to claim costs.]—Where, 
at the trial, the judge grants a certificate for 
speedy execution under 1 Will. 4, c. 7, 8. 2, 
pitf. should issue one writ of execution for 
the amount of the damages & costs. Where 
deft. had been arrested under a ca. sa. for 
the damages only, & had paid them, & been 
discharged out of custody, the ct. refused to 
allow pltf. to issue another ca. sa. for the 
costs.—SMIrH v. DICKINSON (1844), 5 Q. B. 
602; Dav. & Mer. 468; 13 L. J. Q. B. 151; 

2.L. T. O. 8S. 868; 8 Jur. 123; 114 EK. BR. 
1376. 


Newport v. 








260. Add. Annotation :—Refd. Re A Debtor, No. 
549 of 1028, {1929] 1 Ch. 170. ; 

262, Add. Annotation:—-Refd. Re Judgment 
Debtor (1935), 51 T. L. R. 624. 

268. Add. Annotation:—Reid. Re Judgment 


3138. 


818. 


Debtor (1935), 51 T. L. R. 524. 

Add. Annotation :—Refd. Martin v. Benson, 
[1927] 1 K. B. 771. 

Add. Annotation :—Refd. Macaulay  v. 
Guaranty Trust Co. of New York (1927), 44 
T. L. R. 99. 


366a. Payment of irrevocable sum—Title of plaintiff 


not proved—Should not be ordered. ]—Pitf. 
was the widow of a man employed by deft. 
co. as a derricker. The deceased had left 
the barge on which he was employed & 
volunteered to act temporarily as tipper on 
a second barge in order to relieve a fellow- 
workman. The fellow-workman was in fact 
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a director of the co., but at the time he was 
acting merely as a foreman over the job, & 
was not there as representing the board of 
directors. While engaged as a tipper in these 
circumstances he stumbled & fell into the 
hold, sustaining minor injuries. He was 
removed to hospital & given an anmsthetic 
under which he collapsed & died. The 
deh pea eas examination showed that he 

a diseased heart, but neither the history 
of the man’s activities nor the use of a 
stethoscope did or would have disclosed the 
man’s condition. At the trial it was held 
that the death was due to the negligence of 
defts., who were ordered to pay to pltf. 
£785, of which sum £300 was not to be 
recoverable in any event. On appeal :— 
Held: (1) on the facts there was no negli- 
gence on the part of the defts.; (2) the fact 
that the fellow-worker was a member of the 
board of directors did not in a case where he 
was in fact acting as a foreman bar the 
defence of common employment; (8) on the 
work upon which the deceased was engaged 
at the time he was merely a volunteer & the 
defence of volenti non fit injuria applied ; 
(4) the administration of the anesthetic was 
not a wrongful act intervening between the 
accident & the death, & could not be relied 
on as a case of novus actus interveniens ; 
(5) where there is an appealable matter, the 
ct. should not, as a condition of granting a 
stay of execution, order to bé paid to pitf. 
& to be irrecoverable in any event any sum 
to which it is possible that it may ultimately 
be decided that pltf. has no title-—BLoor v. 
LIVERPOOL DERRICKING & CARRYING Co., 
Lrp., [1936] 3 All EK. R. 399, C. A. 


880. Add. Citation :—sub nom. WALTER v, DAVIES, 


Ee p. GLAMORGAN (FORMER SHERIFF), 31 
L. T. O. S. 169. 

-}—If a pitf. or his attorney has received 
the debt & costs, in a case where the debtor 
had been taken in execution, it is the duty of 
pltf. or his attorney to discharge him; & so, 
if he tenders the amount, it is the duty of 
pitf. or his attorney to discharge him, & the 
omission to do so is primd facie evidence of 





Se eeeneneentemed 





PART II, SECT. 15, SUB-SECT. 4.— 
B. ) i. 


the amount of the a oa judgment & | Debtors Act.}—Held: Eee nene 

the application of the clause is not | execution was defeated.—KER 

affected by tho fact oe that amount | Soovt. (1870), 13 N. B. R. (2 Han) ) 16. k 1. -— -—— aE Happs hi as as 
—OAN. to amount dnpolind 7 a ee 


has been Increased 


by interest, costs 


ScuILLI v. PLANTA rossh. \ i B. nes 


of execution or costs of an appeal 80 
as to bring it as $800. Pine A 
STRYK, [1935] 2 W. W. R. 554; 

DL. R. 260; 43 Man. L. R. 300.—— 


PART IT. SECT. 8, SUB-SECT. 2. 


; pt A vilin sup — Attachment 
i y of abaco ne debtor—Con- 
4 Lona, er LOORE (1883), 

3 N. B. R. 229, 


89 il. —— Sufficiency of—Action by 
two pleaintiffs.|}—In an action by 
two pltfs. an attachment order undor 
K. B. vr. 814, should not be made 
ee the affidavit in support of the 

aide, ar for the oer states’ that 

efts. are beet ees truly indebted 
Itfs. or one of them or are legally 
latte to pltfs. or one of them,”’ since 
this is not that poaitive & definite 
statement of indebtedness or liability 
which the rule requires.—FIELDS v. 
NortTuuann Co., (1933) 1 W. W. RB. 
784; 2D.1L. R. 366; 29 Man. L. R. 
200.—CAN. 


PART II. SECT. 11. 
af. Prior proceedings under Absconding 


PART II. SECT. 15, SUB-SECT. 1. 


254 i. Appeal from fudgment,}—The 
broad principle in India as regards 
execution matters is that time is not 
computed from the date when the 
right to apply accrues, but is post- 
poned in oases where there is an appeal. 
Coe ae BANERJI v. AMBI- 
RAHA CHAKRAVARTI (1929), 
I. _ BT Calc. 549.—IND. 


PART II. sa tei SUB-SECT. 4.— 
- (a 








$18 il. --—-In the absence 
of epecial circumstances, & where it 
was unlikely that leave to appeal 
would be granted by the Privy Council, 
the Appellate Div. refused to stay 
execution of a judgment for £2, 601 
damages & 21.414 Boe pen 
application to.the Pri ane far 
special leave to appeal ed also 
that security Sick remuenae 
should be given bythe party levying ex 
cution.-—F1amMER vw. THORNTON, i939) 
App. D. 17.—8. AF. 
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to order t 


450.—OAN. 

PART IJ. SECT. 15, SUB-SECT. 5. 
sj. Protection of successful pays 
intercets.}—Upon motion b de or 
atay pending appeal :—He the ct. 
had inherent jurisdiction to etag pro- 
ceedings, but a stay should not be 
granted unless cefts. could devise a 
scheme by which pltfs. would be 
adequately protected.— BaTrLze = 

TOASTED CORN FLAKE Co. v. KELLO 
TOASTED CORN FLAKE So. (1924), 35 
oO. L. R. 127. —CAN. 


PART il. SECT. ai —— 4.— 


sl. Necessity for actual 5 
Before there is any right to act upon a 
replevin bond there must be a rep on 

& this involves the actual aelauire © 
Sends & put 
pail yi 


PART HI. SECT. oC ae 1.— 
. (a 
386 ——.) — Doxa v. 
iirece (1878), 12 a B. R. (3 R. 
& GC.) 374.—CAN. 


them in the Fete ot of 
MITA (1932), 6 M. P. R. 


malice 
(1844), 1 Car. & Kir. 280 ; 


417a. Service of writ—On clerk in court.]—Heild: 


(PARKE, B.).—Trssurr ov. 
174 E. R. 811. 
Anne ation :—Refd. Clissold v. Cratchley, {1910} 2 K. B- 


Vol. XXI.—Execution. Cases 392a-—615. 


HOLT 


not good.—ELLISON v. PICKERING (1803), 8 
Ves. 319; 32 B. R. 377. 
Annotation ~—Refd. Ward v. Arch (1839), 8 L. J. Oh. 255. 
417b. Sheriff’s officer remaining in NO SOET a 
money paid.|—Moore v. BEaMONT (1795), 6 
Term Rep. 187; 101 H. R. 476. 


Part Ill.—Particular Forms of Execution. 


512. Add. Annotations :—As to (8) Refd. The 
Generally, Refd. The 
Point Breeze, [1928] P. 135. 


-]|—Hopaees v. MARKS (1618), Cro. Jac. 


Beldis, [1936] P. 51. 
§56a. 





486-; 70 H.R. 414. 








668a. 


1L. T. 0. 8. 231 ; 








§74a. 


105; 87 BH. R. 864. 


PART II. anor. hw aaanacl 4.— 
. (@). 

459 1. ——— In action by third party. }— 
Where a third party brings an action 
against the sheriff for seizure of goods 
under an execution & establishes a 
prima facie case of title as against the 
execution debtor, the sheriff must prove 
& judgment as well as an execution.—— 
KIROHHOFFER v. CLEMENT (1897), 11 
Man. L. R. 460.—CAN, 


PART II. wi ey Sanaa 4.— 
sa. J trregular.}—A seizure of 
chattels under an execution issued on a 
sudement which is afterwards set aside 
lar gives rise to a cause of 
Sati on for damages for the trespass in 
taking the chattels out of their owner’s 
possession.— DEMERS v. DESROSIER 
alt 2) (Ane). {1929] 3 D. L. R. 401; 
W RK. 241.—OAN. 


PART II. SECT. = auaieamaa 4.— 
e a e 

nei —To Justify _setoure} —JOHNEON 

8 —To justify 8 re.}—J OQHNBON 

v. BUCHANAN (1896), 29 N. S. R. (17 

R. & G.) 27.—CAN. 


PART pe SECT. 21. 


494 When dered.|}—HaRT v. 
Roma (1874), 23 °C. P. 613.—CAN. 


PART III, SECT. 1, SUB-SECT. 1. 
506 i. In respect of what judgment or 
pela pietisaa tel haa ples egal le of pur- 
v. vee 
itoit 1" 1W W. WR Ree 615: : 11 Alta. L. R. 





PART III. ‘SECT, it SUB-SECT. 4.— 
682 iii a. S. P, Howakp v. HIGH 
River TrRapina Oo. (1899), 4 Terr. 

L. x eis —CAN. 
NARR 0. Wapn- 


Pe 38 864), BA), 94 Ui U.¢ . R. 165,—CAN, 
632 vi. ce ee Kartter writ not 
renewed within year.J}--BANEK OF MON- 


TREAL v, TAYLOn (1864), 15 C. P. 107.— 
CAN 


L —— ——-,}—HaMILTON PRo- 
IDENT & L AN SOCIETY v. CAMPBELL 
(1884), 12 - R 350.—CAN. 


-}—A_ sheriff’s officer, having a 
fi. fa. against A., called at his house when he 
was from home, waited till be returned, & 
then informed him of his business :—Held : 

sufficient evidence to warrant the jury in 
finding that the writ was executed at the 
time of the off.cer’s entry.—Birp v. Bass 
(1848), 6 Man. & G. 143; 5 Scott, N. R. 928; 

134 FE. R. 841. 


J—ANON. (1704), 6 Mod. Rep. 





574b. 





Hast, 1; 


——.]—BurRpDEtTT v. ABBOT (1811), 14 
104 BH. R. 501; 


ajffd. sub nom. 


BurRpDEtTr v. ABBOT, BURDETT v. COLMAN 


(1817), 5 


Dow. 165, H. L. 


Annotation :—Consd. Harvoy v. Harvey (1884), 26 Ch. D. 644. 


H.R. 211. 


614. Add. 


615. Add. 





PART IIL. . SECT, 1 1, SUB-SECT. 4.— 





fi. S. i SNR Ns SowERBY (1879), 
4 A. R. 113.—CAN. 


lt, ---- ene }-—-NOSEWORTHIY 


v. roe og shee 1D. LiL. R. 064; 
60 N. 377.—-CAN., 
PART Iti. SECT 1, SUB-SECT. 4.— 


E. (ey ii, 
sl, Not last com.jJ—-MCLEAN 
WaTsoOn (1858), 2 Thom. 4%6.—CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) ili. 


sn. Scisin in fee.J—Held: not sale- 
able under an execution against goods. 
—Dor d. Kroau v. CALHOUN (1843), 
1U.C. it. 157.—-CAN. 


sp. Interest of assignee of leasehold 
property in lease.|—--licld : not saleable 
under ap execution against goods.-— 
Dor’d. Stimpson v. PRIVAT (1848), 5 
U.C. R. 215.—CAN. 

st. Interest in land charged for main- 
tenance.)—Held: auleable under execu- 
tion. —RATIHBUN v. CULBERTSON (1875), 
22 Gr. 465.—CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (6) fv. 


607 1. General rule.j\—Dor d. AUBMAN 


penne (1846), 3 U. C. R. 423.-~— 
608 fil. ———.}—-GILBERT v. JARVIS 


(1869), 16 Gr. 265.—CAN. 


sv. Purchaser’e int-rest in land under 
agreement to doa as urchaser’s 
interest in land which he has agreed 
to buy is not bound by an execution 
against him, unless he has become the 
registered owner.— HUDSON'S Bay Co. 
v. BoLLocK Farmas, Lrp., [1925) 2 
WwW. W. R. 559.— CAN. 

sx. When bound by execution, }—A 
chose tn action is not bound by execu- 
tion put in the sheriff’s hands, but only 
by seizure thereunder.—RENNIE 0. 
an Bang (1900), 1 O. L. BR. 303.— 


PART IIL SECT. 1, SUB-8SECT. 4.— 
E. (e) v. 


o i. —— On homestead lrans- 
ferved to to wife. ife.}—Where a husband 
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Annotation :-~Refd. 
Growers v. ee cae ole . B. 


TR Te MO Le RR ea ma pe 


582a. -—— Original entry unjustifiable.|—-PARKB 
& PeRcIVAL v. Evans (1615), Hob. 623; 80 


Annotations :—Refd. Lee v. oo yee 1 Cowp. 1; 
Sandon v. Jervis (1859), HK. 


Annotation :--Refd. 
Growers v. Dering, [1028] 2 K. B. 174. 


_& E. 
English Hop 


Dee Hop 
174. 


= ent latent oe eee cn 


transfers his hornestead to his wife 
who becomes the real manager of the 
farming operations with him as her 
ausistant, the crops grown by her are 
not exigible undor an execution, even 
though sho admits that the farm has 
been managed In such way because of 
the existence of the execution. — 
STANDARD TRUSTS Co. v. BRiGGs, 
WW 2D. L. RK. 879; (1926) 1 

. ne RR. 882; 22 Alta. L. Lk. 113.— 


—~- --—--- On wife’s farm worked 
by Uehion ]-—field : in the circumstances 
the erap bulonged to the husband & 
could be selzed in exeoution.—PAREN- 
TKAD vo. FARRIS (1884), 3 Man. L. R. 
320.—OAN. 


offi. S. P. SLINGERLAND «. MASSEY 
MANUFACTURING Co. (1894), 10 Man. 
L. R. 21.—CAN. 

p i. Undivided cron—Debtor 
servant of owner of land.J—Crop Pay- 
ments Act, HK. S. S., 1920, o. 126, as 
amended by 1924, a. 28, which allowa 
a sheriff to seize & sell the interest, of 
an execution debtor in an undivided 
crop, does not apply to a case where 
the dobtor’s interest dues not ariso 
under a lease, agreeracit for sale or 
mtge., but only under an arrangement 
under which he was to act as manager 
or servaut of the owner of the land on 
which the crop was grown.-— DONOVAN 
v. BELIVEAU (Sask.), [1029] 4 D. L. kh. 
900; 3 W. W. R. 107.—CAN. 

pif. -——- -——-~ What amounts to 
division. }-—DONOVAN v. BELIVEAU, 
{1931] 1 W. W. R. 158; 1D. L. R. 
092,—CAN. 


PART III. ea ZOUE: “SECT, 4.-- 
» (®) Vv 
oi, -—— Interest in shares.J\—SaAyY hn 





J—The ct. has no 
jurisdiction to appoint a rerelver by 
way of equitable exccution for the sale 
of the equity in shares of a co.— 
GoopBoN v. MITCHELL (No. 6) (Man. )s 
(1929)3 W. W.R. 622; ee L. R. 
580; 38 Big t L. ; revsg., 38 
Man. L. R. 298; 1929} o W. W. R, 
90.—C AN 

@ iii, ——— Interest of vendor of land.}— 
A vendor who has retained tho legal! 


— 


Cases 645—680. 


[1931] 2 Ch. 183. 


680. Add. Citation :—sub nom. 
KITCHEN, 8 H. & B. 789; 120 BH. R. 293. 


DICKINSON v. 


ENGLISH AND Empire Dicrest SUPPLEMENT. 


645. Add. Annotation :—Reld. Spyer v. Phillipson, Add. Annotations :--Refd. The Feronia (1868) 
L. R.2 A. & H. 65; Keith v. Burrows (1878), 
10. P. D. 722. | 





title as security for payment of his . 


purchase money, has, until full pay- 
ment has been made, a beneficial 
interest in the land which, coupled with 
the legal title, may be seized & sold 
under execution.—WEIDMAN v. 
MoCuary, (1917! 2 W. W. R. 210; 33 
D. L. R. 672.—CAN. 


e iv, ——.]—The provisions of Land 
Titles Act (Alta.) are such, that a 
legal execution against Jand cannot 
bind an equitable interest in lands 
registered in the name of a pcrson 
otber than an execution debtor, some 
form of equitable execution is necessary 
for the DUP One Eo v. THE SOM- 
MERVILLE HARDWARE Co., LTD., [1917] 
na W. R. 1497; 33 D. L. R. 608.— 


E. (e) viii. 

sa. Article claimed as fixture by third 
arty-—Internleader issue directed— 
effect of.J—- Where an article seized 
under a writ of execution against goods 
is claimed by a third person as a fixture 
the directing of an interpleader issue 
with respect to it in no way decides 
that it is oa chattel.-—FINDLAY  v. 
MNELES: [1928] 1 W. W. BR. 457.— 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) x. 

n i. Paid to debtor’s solicittor-— 
For payment of costs of action.J—Teld : 
not liable to attachment.—ke Forr 
FRANCES PULP & PapEeR Co. v. THKLE- 
GRAM PRINTING Co., PIILLiprs & 
SoaRTH v. LONDON GUARANTEE & 
‘ACCIDENT Co., Ltp., [1925] 4 D. L. R. 
204.—CAN. 


fi, ———— In name of wife & son.) 
—ROBERT DOLLAR Co. v. WALKER 
(1926), 36 B. C. R. 405.—CAN, 

I (p. 488) £. Shares—Company 
outside province.J}—Shares in a co. 
which has no place within Manitoba 
where service of process may be legally 
nade upon {t are not subject under 
sect. 14 of Kxecutions Act, R. 8. M., 
1913, oa. 66, to legal execution.— 
GoonBuN vw. MITCHELL (No. 5) (Man.), 








M1930] 1 D. L. R. 580; 38 Man. L 
R. 895; ea?) 3 °W~. W. R. 622; 
revg.. 38 Man. L. R. 298; [1929] 2 


W. W. It. 90.—CAN. 


PART III. ee 1, SUB-SECT. 4.— 


(e) xiii. 
fi, ——-.]}—Kassor v. Evans (1900), 
8 Nfld. L. R. 396.—-NFLD. 
fii. -——— Not ship_ sold under 


Admiralty judgment.|J—VAaNEVERY 0. 
GRANT (1862), 21 U. 0. R. 542.—CAN. 


sl. Property of wife under bill of sale— 
Execution creditor of husband.|}-—-Tho 
exccution creditor of husband cannot 
seize a ship owned by the wife under 
an unregistered bill of sale.—Dicks 
v. Keays, {19386] 2 D. lL. R. 58; 6 
F, L. J. (Can. ) 69.—CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (6) xv. 


q i. ——.]—1In order to be entitled 
to an exemption from execution with 
respect to tho tools or {implements of his 
trade, debtor must have been actually 
following the trade at the time of the 
selzure.—McLroD v. GIRVIN CENTRAL 
TRLEPIIONE Assocn. (Sask.), [1926] 
1 De RK. 216; [1926] 1 W. W. R. 38. 


8 i. Automobtle—Used for business. } 
—The judgment debtor, the salaried 
manager of a building co., claimed 


exemption for an automobile which 
he used exelusively & continuously 
in superintending the _ erection of 
houses by his co. in different parts 
of the city. The contract between 
him & the co. did not require him 
to supply an automobile, & did not 
define his duties or the method to 
be followed in performing them :— 
Held: the automobile was not exempt 
under Exemptions Act, R. 8S. M. 1913, 
c. 66, 8. 29 (f), as amended by 1925 
Act, 20.—GOLDS HARRIS, 


C. MITH W. 
(1928) 3 D. L. R. 478; [1928] 2W. W. R. 


401; 37 Man. Il. R. 389.—CAN. 





s if. Used for agriculture.]— 
An automobile is not exempt under 
Ixemptions Act Amendment Act 
1935, unless inter alia it is one used 
for agricultural purposes.—WESTERN 
Grocers, Lrp. v. Kay, [1935] 3 
W.W. R. 320; affd., [1936] 1 W. W. R. 
381.—CAN. 


eg iif. -J—A motor car used by its 
owner, whose sole occupation was that 
of a fisherman, to haul fish from the 
lake where they were caught to 
market :—Held : a ‘* necessary ’’ with- 
in Hxecutions act, R.S.M., 1913, 
8. 290 (ff), as amended, & therefore 
exempt from selizure.—ZELENISKY . 
ISFIELD, [1935] 2 W. W. R. 45; 43 
Man. L. R. 100.—CAN. 


sw. Agricultural implements. }—Under 
sect. 29 ( of Executions Act, R.S.M., 
1913, which exempts infer alia “‘ agri- 
cultural implements ’’ to the value of 
$800, the exemption is not restricted 
to one set of implements.—BANQUE 
CANADIENNE NATIONALE v. HOUDR, 
(19385] 1 W. W. ml. 4213: 2D. L. RR. 

8; 43 Man. L. R. 27.—-CAN. 

sz. J2uilding _ materials.}-—Matcrials 
merken by a debtor for the p ose 
of building a house on his homestead 
to replace one thereon which has been 
destroyed by fire are not made by 
Executions Act, R. S. M., 19138, or 
otherwise, exompt from seizure under 
executions. The words ‘‘or_ other 
person ” following ‘‘ mechanic, artisan, 
machinist, builder, contractor,” in 
sect. 39 of said Act must be construed 
as ejusdem gencris.—ROSMUS v. BAZAY, 
[1936) 2 . W. R. 175; 2D. L 
736; 44 Man. L. R. 192.—CAN. 





PART III. SECT. 1, SUB-SECT. 4.— 








E. (6) xvi. 
6 (p. 493) i. Part of proceeds 
consisting of mortgage.)}—Held: not 


exempt. —- MassRY-HarRRs Co. ». 
ScHRAM (1902), 5 Terr. L. R. 338.—CAN. 


o (p. 493) ii. ——- ——- Whether pro- 
ceeds ep }—PURDY v. COLTON (1908), 
1 Sask. L. R. 288: 7 W.L. R. 820.—CAN. 

o. (p. 493) fii, —— Effect of 
Exemptions Act, R. S. 41.,.1913, s. 40.) 
—Property exempt from seizure under 
a writ of execution, disposed of by the 
judgment debtor to a third person, 
cannot be reached by the judgment 
creditor, whether on grounds of fraud 
or otherwise. The contention that the 
claim for exemption must be made by 
the debtor is met by tho prohibition in 
Kxremptions Act, R. 8S. M., 1913 (c. 66), 
8. 40.—SPRUHS wv. GREUORYK & 
Boycum, {1930} 1 W. W. R. 378: 1 
D.L. R. 896; 38 Man. L. R. 477.— CAN, 

d (p. 493) 1. -}—-MASSEY vv. 
McCLELLAND, BAKER v. MCCLELLAND 
(1895), 2 Terr. L. R. 179.—CAN. 

d (p. 493) fi. S. P. Bocz v. SPILLER 
(1905), 6 Terr. L. R. 225; 1 W. L. BR. 
366; 2 W. L. R. 280.—CAN, 


h (p. 493) i. —— .}—A motion 
for final judgment for the sale of land 
under a registered certificate of judge- 
ment will not be granted unless pitt. 
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has pleaded in his statement of claim 
or shown by affidavit that the land is 
not exempt aa the homestead of the 
debtor. here a transfer of a home. 
stead is colourable only & the title is 
held upon a secret trust for the 
transferor, it does not deprive him of 
his right, of exemption.— DAYHOLOS v. 
KUNIKO, [1928] 1 W. W. R. 691.—CAN. 


k (p. 493) i. .}—Pitf. brought 
this action for a declaration that 
executions registered by deft. in the 
execution register in a land titles office, 
against the lands of pltf., were not 
a charge or lien on certain land 
described, which pltf. claimed as his 
homestead, & for the removal of the 
executions from the register :—/f/eld : 
if pltf. had established that the land 
described was his ‘‘ homestead,”’ within 
Exemptions Ordinance, it was so only 
for the time that it was occupied by 
the debtor & his family; there might 
be a change; & any declaration would 
apply only at the particular moment 
when made.—GILMORE v. CALLIES 
(1911), 10 W. L. R. 545.—CAN. 

k (p. 493) ii. -]}—Pltf. applied to 
have taken off the register of the title 
of land transforred to her by her 
husband, a certain execution obtained 
against her husband, on the ground that 
at the time of such transfer the land 
was her husband’s homestead & as 
such exempt =under Hxemptions 
Ordinance. On the facts :—Heid: the 
land was, at the time of the transfer to 

Itf., her husband’s homestead, &, 
thercfore, exempt from seizure.— HART 
v. RYE (1914), 27 W. L. R. 9.—CAN. 

k (p. 493) fii. .}—A homestead 
under Homesteads Act (Sask.) means 
the home of the debtor, the actual 
residence of himself & his family, & 
includes the lot upon which the 
dwelling-houso is situate, according to 
the registered plan of the same :— 
Held: Kxemptions Act, 8. 2 (10), 
applied.—- OVERTON v. GERRITY (1916), 
34 W. L. R. 875.—-CAN, 


kK (p. 493) iv. Whether eremption 
extends to members of famaly.j-— 
MEUNIER wv. DoRayY (1905), 6 Terr. 
L. Rk. 194.—CAN. 


k (p. 493) v. Whether exemption 
extends to proceeds of voluntary sale.)— 
There is nothing in Exemptions Act, 
R. S. A., 1922 (c. 95), which carries the 
excniptions accorded a homestead into 
the proceeds resulting from a voluntary 
sale of it by the execution debtor.— 
JOHN DEERE PLOW Co., LTD. vw. 
McEACHRAN, [1930] 1 W. W. R. 622; 
2D.L. R. 796; affg., [1930] 1 W. W. R. 
561.—CAN. 


k (p. 493) vi. Building used for 
business.}—Under Exemptions Act, 
R. S. A. 1922 (c. 95), a debtor’s right 
to the homestead exemption is not 
affected by the fact that the building 
occupied in part by him as his home js 
used in the main for business or other 
purposes; nor is {it affected by the 
nature of his title to the land, e.g. by 
the fact that he is a tenant in common. 
—Re CHERNIAK ESTATR, [1930] 1 
W. W. R. 676; 110. B. R. 323; affd., 
(1930) 2 W. W. R. 336; 3 D. L. R. 
994 ; 11 C. B. R. 444.—CAN, 


k (p. 493) vii. .}+—Under 
pxemptions Act, R. 8. A., 1922, a 
debtor’s right to exemption with 
respect to his home is not affected by 
the fact that the greets occupied in 
part by him as his home jis used in the 
main for business or other purposes.— 
CANADIAN CREDIT MEN’8 + TRUBT 
Assocn,. t. UMBEL & GILLESPIE GRAIN 
a {1931} 3 W. W. R. 145.— 


























k (p. 493) villi. —-— Crop grown on 


718a. Debtor’s goods sold by public auction— 
Debtor remaining in possession—Execution 
creditor present at sale.]|—Held: 
could not be taken in execution by such 
execution creditor.—WoOODERMAN v. 


es (1819), 8 Taunt. 676 ; 
; 129 B. R. 547. 


homestead.|—Exemptions Act, R.S.S., 

1920 (ca. 51), does not exempt the orop 
grown on a homestead.—LucIUK v. 
Kraus, [1930] 1 W. W. R. 17: 1 
D. L. R. 927 . 24 Ss. L. R. 350.—CAN. 


k (p. 493) ix. Debtor tenant in 
common.)—The fact that the interest 
of a debtor in the property occupied by 
him as a home is that of a tenant in 
common does not eee le him to the 
benefita of Seok 2 (7) of Exemptions 
Act, R. S. 1922 (c. 95).—NEVE, 
RANAGHAN & “Gore | LTD. v. MOTLEY & 
MOTLEY, Pes 3 W. W. R. 109; 4 

. L. R. 69.—CAN. 

k (p. 493) x -]—The homestead 
exemption which is allowed by 
Judgments Act, K. 8. M., 1913, is moro 
than @ mere crsonal right in the male 
head of the family. Therefore, where 
an insolvent husband mad: a voluntary 
transfer to his wife of the house, 
valued at $3,500, in which they & their 
family were residing & ou which they 
continued after the trausfer to reside, & 
a creditor of the husband who re- 
covered judgment against the husband 
shortly after the transfer sought an 
order for the sale of the property with- 
out regard to the transfer :—Held: the 
right of exemption continued, & while 
the judgment creditor could yroceed 
to a sale because it appeared that the 
propery was of a value in excess of 

$1,500, yet that such peed ngs, if 
taken, must be in accord with the pro- 
visions of the statute, which in parti- 
cular require that $1,500 be provided 
for by the judgment creditor in advance 
of the completion of the sale. Deft. 
wife would in such event be the party 
to whom such amount should be paid.— 














DOMINION BANK vv. LITSTER, id. 
2W. W. R. 359; 41 Man. L. RR. 404.— 
CAN. 

p (p. 493) {. —— Personal 


resudence not necessary.J—A homestead 
can be ‘in the use & enjoyment. of the 
widow & children or widow or children,”’ 
within sect. 6 of Kxemptions Act, 
R. S. S., 1930, without personal 
residence by the widow or children 
thereon. The right to use & enjoy 
includes the right to let & to the rents 
& profits therefrom. ‘Therefore where 
provision must be made for the main- 
tenance & support of a deceased’s 
dependants, & it is not feasible nor in 
their interests to continue in actual 
Persona residence of the homeplace or 

omestead, they may claim the rents 
& profits therefrom for maintenance 
& support.—Re MckKacnkEN ItsTateE, 
[1933] 2 W. W. R. 177.—CAN. 

1i -}+—-When debtor is in actual 
residence on certain property belong- 
ing to him, such property is prima 
facie exempt under Iixemptions Act, 
R. 8. S., 1920, & the fact that the wife 
of debtor happens to own a house 
that had been previously used as the 
family home cannot deprive debtor 
of the right to claim the exemption.— 
SALTER & ARNOLD. LTD. v. DILLMAN, 
(1824] 2 W. W. KR. 1225.—CAN. 

lil, ———.}—Under Exemptions Act, 
RS. 8., 1920, the home of a debtor is 
free from seizure underexccution so long 
as he uses it as his home, even though its 
value is in excess of $3,000. There is 
ho power given to the sheriff to sell the 
home & earmark $3,000 of the pro- 
ceeds forthe benefit of the debtor. The 
intention of sect. 23 of Bkpcy.Act is that 
the exemptions Act of each province 
should stand unimpaired & be effec- 
tive notwithstanding the federal legis- 
ee L. R. 257; 12 C. B. R. 225. 
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, Annotations :—Refd. Aldred v. Constable (1844), 3 L. T. 
Hickman v. Cox (1857), 30 L. T. O. S. 
Barker v. Furlong, {1891} 2 Ch. 172. 


QO. 8. 299 ; 


the goods 


BAL- 
3 Moore, C. P. 





m (p. 493) i. — J — 
BAKER v. GILLUM (1908), 1 Sask. L. R. 


498; 9W.L. R. 436.—CAN. 





qi. -——- —— —~— Ree oe aris v. 
MeLivon (1890), 6 Man. . R. 452.-—- 
a Exemptions <Act, Alta.— 


aguinst Crown.)—R 


Not applicable I. 
KR. 222: 


»%. O'BRIEN, Hates }b kL. 
(1924] 1 W. W. BR. 104.—-CAN. 

q fii. Rents &: profits of.}—The 
Sean ption of a homestead from seizure 
under execution docs not extend to 
the ronte & profits thereof, beyond the 
personal property specified. — WILKINS 

v. MINER (Alta.), [1927] 1 D. L. R. 286; 
11926) 3 W. W. RR. 778.—CAN, 

q iv. Proceeds of sale of.}— 
her is nothing in Kxemptions Act, 
Rk. S. A., 1922, which carries the 
exemption accorded a homeostead into 
tho proceeds resulting from a voluntary 
sale of it by the execution debtor, even 
though he is still in the actual occupa- 
ton of it—Reaan Disrripurors, 
Lrp. v. FREELK, [1931] 1 W. W. &. 
299; 1D. L. 8435 25 Alta. L. RK. 
279,—CAN. 

q Vv. —— Crops.J—Tho unexpired 
portion of a lease of land is not exempt 
under Exemptions Act, R.S.A., 1922.— 
Re Scorr lesrare, (1935) 1 W. WwW. 2. 
325; 4 RL. J. (Can.) -3.—CAN, 

s(p. 493) 1. Goods of business — Carried 
on in name of wife— Managed entirely 
by hirsheosl.)--MKAKIN ov. SAMSON 
(1878), 28. ©. 3955.-—CAN, 

a(p. 494) 4. la. ome of trast fund. )}— 
Deft.’8 father ocvised bis estate to 
trustees upon the trust, among others, 
* to pay my rou A. {dl cft.) the {nterest 
of the sum of $800 annually during 
the term of his natural Hfe.’’ An order 
was made by the master in chambers, 
directing the trustees to pay over the 
interest, from time to time accruing, 
to pitf., who was a judgment creditor 
of the son. —LLoYD v. WALLACE (1882), 
9 PLR. 335.--CAN 

a (p. 494) fi. Goods of third party 
‘idee tto landlord’s Uen.|}-— Where goods 
belonging to a third party are subject 
to ao landlord’s licen such goods are 
liable to execution in respouct of a 
magistrate’s et. Judgment for arrear 
rent, without a separate action against 
the owner of such govods.—COLUMBIA 
FURNISHING Co. vo GOLDBLATY, [1929] 
App. LD. 27.—S. AF. 


k (np. 404) i. 
Murrny (1893), 3 
CAN. 








——— J-——-PYKRS  v. 
Terr. L. R. 169.— 


k (p. 494) fi. Fersonal properly 
of Indian--Motor boat.) --A gasoline 
boat of which deft., an unenfranchised 
Indian, was & part owner :—ZJleld : 
under the circumstances not to be 
property of an Indlan on a reserve & 
not property which sects. 102 & 105 
of Indian Act, R. 8. C., 1927, pro- 
vented froin being seized under a 
tion.—PopPE v. PAUL, [1937] 2 W. W. F 
449,.—CAN. 


sk. Truck of ra ee -Bxrempt.}-— 
Re Lyonws, [1934] 1 D. L. R. 432.-— 
CAN. 
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710 iif. 
RYAL WU. T ANNAS 
OF MONTREAL, (1925) 3 


—_— 





TANNAS ve. BANK 
Dd. i; R. 1079. 
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p i. ——— Sale—No change of pos- 
icdsion: }—Judgment in favour of the 
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aay BANK or MOoNT- 


Cases 718a—790. 


279 ; 


730. Add. Annotation :—Consd. Leitch (William) & 
Co. v. Leydon, Barr (A. G.) & Co. v. Mac- 
reoghegan (1930), 47 T. L. R. 81. 





execution creditor attirmed. —PETTI- 
eee v. THOMAS (1885), 12 A. R. 577.— 


Pp ii. Of land.|-—Where an 
agreement for the sale of land provides 
that in case the vendor becomes entitled 
to cance] the contract, be shall have the 
right to enter into & possess any 
improvements on the land, & to apply 
the net receipts therefrom upon the 
contract, the taking poneeton by the 
vendor wil I prevent tho goods so 
possessed from being exigible undor 
writs of exccution against tho pur- 
chaser.—’e CANADIAN Paolrto Ry. 
Co., CROWN LUMBER Co. v. MOK ENZIB 
(1916), 10 W. W. BR. 1370.—CAN. 

ai. -——.)--JEANETIY Driss Co. v 
HeENisH, [1932] 2 D. L. RR. 811; 3 
M.P. RR. 1.—CAN. 


sm. Jtestraint of sale — Interest 
necessary.)-—1n order for a third party 
oluiming an interest in goods seized 
under exccution to be able to prevent 
tho salo of such fnterest, whetber in 
whole or In part, he must have an 
exclusive right in such interest.— 
SEITZ v. BANK OF MONTREAL, [1933] 2 
W.W. kt. 70.—CAN, 


PART lil. SECT. 1, SUB-SECT. 4.-— 
E. (f£) iii. 








b I. ‘The fuct that goods 
exompt from soizure under execution 
are included {mn aw chattel mtge. made 
by the debtor does not deprive the 
debtor of his right of exenmption.— 
FINDLAY vt. Munzuen, (£928) 1 W. WLR, 
457.--CAN. 

oi. —--——- Not in pousession of debtor— 
Onus Of proof.}—On an interpleader 
issue between an execution creditor 
& a elnimunt of goods which, at the 
time of thetr scizure under the 
execution, were not in the possession 
of the execution debtor, the onus is 
on the execution creditor of showing 
that the exccutilon debtor wus the 
owner of the goods or had an interest 
theroin capable of being seized under 
the exceution ; & be must make out 
a prima fucie case before the claimant 
can be put to proof of his case.— 
et CURRIE, CANADIAN PACIFIO 
Ry. Co. », STEWART, [1928] 1 D. L. R, 
842s (1988) 1 W.W.l. 206; 22 Sask, 
L. Rk. 351,.—CAN. 

6 ii, ~—---.)---Tho hhuvhand’s Intorest 
in property owned by husband & wife 
as joint tenants is not Hable to be 
taken in exccution by aw judgment 
creditor of the husband. ARTIN 4%. 
Marvin, (1937) 3D. L. RB. 418 ; O. Kk. 
75¥.- -CAN, 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) x. 


Senate, | 
“J 


S. P. KILBRIDE v. CAMERON 
afary, 17 O. P. 373.—CAN, 
g ii. S. P. MasseY-THARRIS v. MOORE 
(1905), 6 Terr. L. R. 75.—CAN. 

k i. Transfer of property to trustee-— 
In fraud of creditors—Alttachment sus- 
tained. -—TUOMPSON v. ELLIS (1883), 
16 N. S. R. (4 R. && G.) 307,—CAN. 


PART III. alae eer SUB-SECT. 4,—~ 





ete 


d (p. 500) i. ot tne 
SEALE v. GRAY, (1932) 3D. L. hk. 567. 
--CAN. 

sd. Property of husband—Standing 
in nune of wife.{—In an action against 
aman & his wife, brought by an execu- 
tion creditor of the man, for a declara- 
tion that certain preperty standing 
in the name of the wife was existble 
under the execution against the hus- 
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Cases 750—1002a. ENGLISH AND Emprre Dicest SUPPLEMENT. 


750. Add. Citation :—previous proceedings, 3 C. &, 


P. 624, N. P. 
788a. ——.|—-FURBER v. 


45; 7W.R. 162. 


804. Add. Annotation :—Refd. Bosworthick v. 
Bosworthick (1926), 186 L. T. 211. 


805. Citations :—Omit ‘‘ 0. A.”’ 


817a. ——.|—Tocock v. HonYMAN (1602), Yelv. 


6; 80 H.R. 5. 


Annotations :——-R 


8385. For * 
Not finally.”’ 








880. Add. Annotation :—Refd. Leitch (William) & 
Co. v. Leydon, Barr (A. G.) & Co. v. Mac- 
geoghegan (1980), 47 T. L. R. 81. 

881a. May be compelled to sell.|—ANoN. (1702), 7 
Mod. Rep. 118; 87 E. R. 1135. 

-]—BoOTTOMLEY v. HEYWARD (1862), 7 


888a. 





renee ne 


band :--Held: the facta & circum- 
stances adduced in evidence did not 
warrant the inference that the husband 
intendéd to defraud creditors. Fraudu- 
lent intent should not be found except 
upon substantial grounds & upon clear 
vidence.—- ROBERTSON ¥v. ROBINSON, 
[i928 2 D.L. R. 343; 62 O. L. R. 13; 
affd., {1929} 4 D. L. R. 1072; 8. C. R. 
175.—OAN. 
’ af. Business carried on by husband & 
wife-—-Determination of ownershi; of 
goods.)}—-MAYLAND wv. Dyroks, [1930] 
3 D. L. R. 393.—CAN, 


PART III. SECT. 1, SUB-SECT, 4.— 
E. (f) xii. 


. sx. Hzecution against hirer-——-Hqutiable 

interest of third party in goods. |—Cir- 
cumstances in which such interest was 
preferred to the execution creditor’s 
olaim to the proceeds of the goods.--— 
BuLackK v. DROUILLARD (1877), 28 C. P. 
107.—CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) xiv. 

m i. Fixtures affixed to 
shal freehold.)—CARSON 0. SIMP- 
BON (1894), 25 O. R. 885.—CAN. 

n {, ——.}—FERRIE ©. OLEGHORN 
(1860), 19 U. C. R. 241.—OAN. 

n li. —— OC. S. U. C. c. 45, a. 3— 
Effect of.}—Ross v. SIMPSON (1876), 23 
Qr. 552.—CAN. 

n iii, ———.}—SmitTH, LTD. v. VAN- 
COUVER OREMATION SocretTy (1914), 
oan L. R. 150; 20 D. L. R. 214.— 


PART III. SECT. 1, SUB-SECT. 4.— 


. XV. 
p i, ——-. }-GURNRY v. James (1860), 
10 e C. R. 156.—CAN. 


PART Ill. SECT. 1, SUB-SECT. 4.— 
EB. (f) xvi. 

. af. Assets in futura.}-—An 
execution on & paguent of asscts 
in futuro is invalid if issued without 

leave after application made under 

r. 451.—Re Smirn’s KHatTatr, CANaA- 

DIAN GUARANTER TRUST Co. vv. 

DELISLE, (1924), 4 . L. R. 1288 

{1924] 3 W. W. R. 815.—CAN. 


E. (g) il. 


8171. Property still remains in debtor.) 
—RUSSELL v. RRID, (1928) 1 D. L. R. 
628.— CAN. 

sy. Attachment under -dbsconding 
Debtors Act.}-—STARR v. MUNCBY (1845), 
3 N.S. R. (2 Thom.) 244.—OAN, 


PART ITI. oad 1, SUB-SECT. 4.— 





eee 





tio— —— ——.} Rareiys 


STURMEY (1859), 82 
L. T. O. 8. 259; 23 J. P. 88; 5 Jur. N.S. 


. Meriton v. Stevens (1741), 


271; Giles v. hae (1832), 9 Bing. 128. 


& finally ’’ read ‘‘ ——- ——~ 


168 H. R. 596; 
Hpeywagp, 8 Jur. N. S. 1156. 


954. Add. Annotation :—As to (3) Refd. British 


sub nom. BOTHAMLEY v, 


American Continental Bank v. British Bank 


| 1002a. 
Willes 





(SHERIFF) v. FINCH (1856). 14 U. C. R. 
249.—CAN. a 


y 1. Right to place husband or wife of 
debtor tn possession.]——Though Act 32 
of 1917, Ord. 25, r. 5, does not expressl 
forbid the appointment of the husban 
or wife of a debtor ag a person in whose 
chairs property attached may be left 
by the messenger, a husband who is a 
man of no standing & worth nothing 
is not a suitable person to place in 
charge of property attached in respect 
of a debt of his wife.—KotTzr v. JOHN- 
son, (1928] App. D. 313.—S. AF. 


PART III. SECT. Fiala 4.— 
- (0). 

tion has been levied upon goods, 
the sheriff is not bound to leave an 
officer continuously in possession, & 
the absence of such officer, if satis- 
factorily explained, does not amount 
to such an abandonment of possession 
as will entitie other persons olaiming 
the goods to take possession of them.— 
Re Murpny (1927), 27 8S. R. N.S. W 
503; 44.N.S. W. W. N. 189.—AUS. 


PART III. aaa 1, aaiesailal 4,— 
. (a). 
sz. Place of sale.)—A sheriff cannot 
lawfully sell goods on deft.’s premises 
without his permission, & any person 
poe on the premises to purchase may 
e treated as a trespasser.—MOMASTER 
an een (1889), 6 O. S. 16.— 


sa. Payment—What amounts to.J— 
CARRALL t. MONTREAL BANK (1861), 
21 'U. C. R. 18.—CAN, 

sb. Setting aside sale-—<After con- 
firmation.}—-In the absence of fraud 
or collusion, a sale in execution, which 
has once been confirmed, cannot be act 
aside because the decree under which 
it was held was at first incorrectly 
drawn up, & has since been amended.— 
AGHA HUSAIN v. QASIM ALI (1925), 
y. L. R,. 48 All. 94.— IND. 


PART III. ea 1, SUB-SECT. 4.— 

sd. Notwithstanding otibe of alleged 
defect in execution.|—MOPHAIL  ¢. 
aes (1868), 7 N. S. R. 168.— 


PART II. SECT. 1, SUB-SECT. 4.— 
H. (i) fi. 


915 vii. ——.~-An execution 
creditor can .take only the precise 
interest, & no more, which the debtor 
— in the preaey seized.— 

VERBY v. McLean, {1928} 4 D. L. R. 
917 ; [1928] 3 W. W. R. 328; 37 Man. 
L. R, §25.—CAN., 
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for Foreign Trade, [1926] 1 K. B. 328. 


Official Receiver v. 
Foundry Co., [1936] 3 All EB. R. 450. 


Re Andrew, 
Standard Range & 


Who is purchaser for valuable 


consideration—Creditor-trustee under deed of 
assignment.|—Sect. 26 (1) of the Sale of 
Goods Act, 1898, provides that a writ of 
fi. fa. shall bind the debtor’s goods from the 
time when the writ is delivere 
rovided that no such writ shall prejudice 
he title to goods acquired by any person in 
good faith & for valuable consideration 
without notice of the writ. 
A judgment creditor issued a writ of fi. fa. 
on June 28 & posted it on the same day to 


to the sheriff, 





st. Purchaser oe opined from claiming 
goods as his own.J-—-RUTTAN v. WELLER 
(1855), 14 U. O. R. 44.—CAN. 


PART III, pai 1 


(i) 


HUNTER (1882), 9 P. R. 149.—-CAN. 

sg. Proceeds not exceeding amount 
of landlord’s claim.}—-Where the sheritf 
sells goods for a sum not exceeding 
the landlord’s ciaim, & the execution 
creditor claims the money, it is a 
sufficient answer to show that the land- 


SUB-SECT. 4.— 


v. 


lord has a good claim to the money, 
although it has not been paid over to 
him.—LAMBERT ¥. CLEMENT (1897), 


ll Man. L. R. 519.—OAN. 


sj. Payment of preference claim for 
wages—When wage-earner entilled tu 
preference.}-—-CAMPBELL %. CLEUGH 
(1920), 28 B.C. R. 352.—CAN. 


PART III. SECT. 1, SUB-SECT. 5.—A. 


o i, ———~ ——.]}—STREET v. GLASS 
(1840), 3 N. B. R. (1 Kerr) 165.—CAN. 


965 fi. ———- ———.}-—-HanT v. R&y- 
NOLDS (1863), 13 OC. P. 601.—OAN. 


967 i. In respect of what goods—Not 
property seized under <Absconding 
Debtors Act.}J—STANTON v. JOHNSTON 
(1858), 9 N. B. R. (4 All.) 54.—CAN. 


967 ii. Not goods of third party.) 
—RoOBINSON v. MoINTosw (1899), 4 
Terr. L. R. 102.—CAN, 


a i. Right of sheriff to inquire 
tnto .claim.]—Where a landlord makes 
a claim for rent to be deducted out of 
the Nh eseretne of an execution, the 
sheriff is entitled to a reasonable time 
to inquire into the demand; & where 
the tenant bad denied that any rent 
was due, & the landlord refused to 
allow the sheriff time to make the 
inquiry, the ct. refused the cost of an 
application to compe) the sheriff to 
pay the rent.—-NOWLIN 0. ANDERSON 
1849), 6 N. B. R. (1 Adal.) 497.—CAN. 


sk. In respect of what goods—Goods 
held under conditional sale agreement, }-— 
Where goods in the possession of a 
tenant under a' conditional sale agree- 
ment are seized under an execution 
against the tenant the landlord is 
entitled to the protection of 8 Anne, 
c. 14, only to the extent to which his 
claim for rent exocede the conditional 
vendor's lien, even though the agree- 
ment was not registered as required by 
Conditional Sales Act, & was, there- 
fore, fnovalid as againet the execution 
creditor.—OGILVigz FLourR Miuis Co., 
Lrp. vw. BECKER & Woop & SNIBUR, 
(1931) 1 W. W. R. 278: 2D. L. R. 
445; 25 Alta. L. R. 257.—OAN, 








the sheriff’s officer, who received it at 9 a.m. 
on June 24. At 5 p.m. on June 24 the 
debtors executed a deed of assignment to 
the claimant as trustee for their creditors. 
On June 25 the sheriff took possession of 
the debtors’ goods. The trustee was himself 
one of the creditors, but no other creditor 
had assented to the deed before the seizure : 
—RHeld: as the trustee was a creditor he had 
given consideration by executing the deed of 
assignment & thereby releasing the debtors 
from their debt to him & he was therefore 
within the proviso to Sale of Goods Act, 
1893 (c. 71), 8. 26 (1).—BrErBEE & Co. v. 
TURNER'S Successors (1931), 48 T. L. R. 61. 


1043. Add. Annotation :—Distd. Re Fredericke & 


Whitworth, Fz p. Hibbard, [1927] 1 Ch. 253. 


1069. Add. Annotation :—Refd. Re Forder, Forder 


v. Forder, [1927] 2 Ch. 291. 


1224a. Failure to remove goods-—Liability to 


execution creditor—Measure of damages. |-— 
Pitf. recovered judgment against C. for a 
certain sum, the order providing for payment: 
by instalmenta & providing that, in the case 
of default in payment of any instalment, 
execution might issue for the whole debt & 
costs remaining unpaid. C. defaulted in 


the payment of one instalment &  pltf. 
immediately caused an execution to be 
levied upon C.’s_ business premises. The 


bailiff, by an assistant, went into possession 
& seized certain furniture. C. paid the 
amount of an instalment into ct. & the 
amount then owing, together with cesfain 
fees, was £41 19s. 8d. C. urged the asain’ unt 
bailiff not to remove the furniture, son: 
which C. had agreed to sell. [.., a friend of 
©., said there was an application being made 
to the ct. to stay the execution & that he was 
ready to pay the money into ct. as a deposit 
pending the application. The assistant bailiff 
accepted this arrangement & gave a receipt 


eres ren ane 
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for the £41 198. 8d., stated to be “ received of 
©. on account of the debt, etc.,”” with a note 
at the foot ‘paid by L. as deposit pending 
application.” Upon the application being 
made it was ordered that, upon ©. under- 
taking to discharge the balance of the debt 
& costs by regular instalments & paying the. 
costs of the execution, the warrant of execu- 
tion should be set aside & the £41 19s. 8d. 
returned to L., but in default of the payment by 
C. of the costs of the execution the £41 19s. 8d. 
was to remain in ct. to attend the further 
order of the ct. Pltf. appealed to the Ct. 
of Appeal. The appeal was allowed & a new 
trial ordered to determine whether L. paid 
the money as agent for C. or otherwise. The 
county ct. judge’s order was held to be irre- 
gular, for, if L. paid as such agent, the debt 
was discharged & the execution was at an 
end, & no further order could be made with 
regard to it, & if he was not an agent no 
order could be made in respect of the sum 
paid as a deposit, as J. was not a party to 
the action. Further, the county ct. judge 
had jurisdiction only to stay the execution 
& not to set it aside. lL. was then joined as 
a party & at the new trial the judge held that 
the payment by L. gave pltf. no right to the 
money, & being satistled that C. was unable 
to discharge the instalments due under the 
judgement he ordered the execution to be 
suspended upon the ferms of a new order for 
payment by instalments. Pitt. was ordered 
to pay L.’s costs of that application, & C.’s - 
costs of both applications, such costs to be 
set. off against the costs payable by C. to 
pltf. under the order of the Ct. of Appeal. 
C. failed to make any payment under the 
new order for instalments & plItf. thereupon 
claimed from the bailiff, as damages suffered 
by reason of the assistant bailiff’s breach of 
his duty to remove the furniture seized under 
the execution, the amount of his judgment 
debt, 14.’s costs, C.'s costs, his own costs & 
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PART III. SECT. 1, SUB-SECT. 7. 


q i. ——~ ——.]}—MAnOnN v. CROWE 
Cane 28 N.S. R. (16 R. & G.) 250.— 


q fi. Sale boné fide.}—On 
an interpleader issue between a buyer 
of goods from an execution debtor & 
an execution creditor whose execution 
was in the hands of the sheriff prior to 
the sale :—-Ffelii : the sale was boné fide, 
it waa followed by ‘‘an actual & con- 
tinued change of possession ”’ sufficient 
to satisfy Executions Act, R.S. 8. 1920, 
c. 5%, &, 2, &, the buyer’s absence of 
knowledge of the execution having been 
established, the a Aad was entitled to 
the goods under the proviso in said 
Bect.— WILSON v. MATTHEWBON BROS. 
& MAGERNIN, [1928] 3 D. L. R. 276; 
{1928} 2 W.W.R.136; 22 Sask. L. RK. 
5§43.—CAN. 

q ill. Necessity for con- 
tinwed change -of possesston.)|—The fact 
that a purchase of goods from & person 
against whom the sheriff held writs of 
execution was made in the utmost 
good faith does not, under Executions 
Wat ne Baa nee had pare to 

oO 6 goods against the execution 
creditor unless he can also establish 
both that he did not know of the 
existence of the execution, & that the 
sale was followed by an actual ag 
of on of the goods from the 
debtor to himself which was continued. 
—MORROW vo. WESTERN LIFE 
ASSURANCE Co., LITD., [1933] 2 W. W. 
R, 393.—C e 

sl. designee— Assignment not filed. }— 
Held; the execution prevailed.— 














OARSCALLEN 0. Moonie (1858), | 15 
U. C. R. 92.---CAN. 


sm. Want of notice of wrnt— 
Onus of proof.)}— Ross v, CREIGHTON 
(1890), 40 N.S. R. 131.—CAN. 





PART Ill. SECT. t, SUB-SECT. 9. 


sp. On application of Creditors’ fieclief 
Act, 1922.)--TeRERMINAL GRAIN Co. t. 
SODERKERG, (1925) 1 D. L. R. 313; 
(1925]1 W. W. HR. 9.—CAN., 


sq. —~~.]}—A seizure of goods having 
been made under erecution anu order 
was obtained for their removal & sale. 
Before the day set for the sale, the 
debtor paid the whole amonnt of the 
execution to the sberiff.—HHeld: the 
money 80 paid was money “ levied ’’ 
within Creditors’ Rellef Act, 1922, It 
having been paid by the cumpulsion 
of the seizure & the means taken to 
realise.—BADIUK tv. Mocre (Alta.), 
{[1930)1D.L. R. 47; [1929] 3 W. W. RB. 
115.—CAN. 


PART IJI. SECT. 1, SUB-SECT. 10.—<A. 

1020 1. Reurn as evidence—Con- 
clusive against surcties.}--SHUTER v. 
GRAHAM (1848), 2 U. C. BR. 164.—CAN. 


1 i. Prisoner not deprived of 
supersedeas.}-—The fiasuing of a fi. fa., 
which is nct returned, will not deprive 
a prisoner of a supersedeas.-—JACKaON 
v. BUACK, BAINBRIDGE v. BLAocK, 
CARVILL v. BLACK (1858), 9 N. B. R. 


ar. Indorsement of writ.)—It is 
a condition precedent to an action 
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under Cos, Act, ks. 55, that an execution 
against a co. is roturned nnsatiefied 
in whole or in part; & to onahle the 
action to be brought, even where the 
oo. has become bkpt., a return is not 
sufficient unless it is indorsed on the 
writ as required by r. 629, & acertificate 
In filed as required by rr. 632.— 
CROWDER v. COLEMAN, [1924] 1D. L. R. 
ye Cane” W. RR. 374; 20 Alta. L. m. 


PART II]. SECT. 1, SUB-SECT. 11. 


d 1. —-~— Conflicting claims.}—The ct. 
will not grant a rule nisi to compe) 
a shertf? to pay over money collected 
under execution where there are con- 
flicting claims to tbe fund, but will 
leave the parties to their remedy by 
action.—-ScoTtTr v. ANGUB® (1854), 2 

ej For money realised by 
bailiff—Onus of proof.}—A sheriff fa 
responsible for al] money realised by a 
bailiff in executing a fi. fa., where the 
bailiff? was appointed by & pald by 
the sheriff, & in an action against a 
sheriff for money realised on a fl. fa. 
by his bailiff & not accounted for, the 
burden ia on the sheriff to prove that the 
nailiff was appointed by the Lieutenant- 
Governor in Councll.-—Ross v. FisetT 
(1926) 3D. L. R. 289; £1926) ¢ 

. W. R. 422: 20 Sask. L. R. 663.—- 
CAN. 

6 ii. Time for bringing— Public 
Officers Protection Act, 1923 (c¢. 19).] 


— HOLDEN vv, MILBURN Se 
(1927) 1D. L. R. 271; 11936) 8 
. W. R. 701.—CAN. 








Cases 1224a—1381. 


1231a. 


the costs of the appeal :—Held: (1) in view 
of the prospective sale of some of the furni- 
ture by O., there was a chance that in order 
to prevent the removal of the furniture C. 
might have made a payment on account of 
the debt. Pltf. had lost this chance of pay- 
ment by the bailiff’s action, & this chance 
ought in the circumstances to be valued at 
£15; (2) the bailiff was liable for the amount 
of the costs of the second hearing. The 
costs of the ineffective first hearing & of the 
appeal, for which the bailiff was not respon- 
sible, were too remote.—DOMINE v. GRIMsS- 
DALL, [1937] 2 All KE. R. 119; 106 L. J. K. B. 
386; 156 L. T. 456; 53 T. L. R. 498; 81 
Sol. Jo. 295. 








What amounts to.] — Where, 
under process of execution from a county 
ct., some goods of a stranger had been taken, 
the mere fact that the execution creditor 
told the bailiff that goods would be claimed 
by a third party, but that such claim was 
not to be regarded :—Held: not to amount 
to a direction to take all the goods, or any 
which were not liable to be seized, so as-to 


1244a. 


1250. Add. Citations :—1 New Pract. 


ENGLISH AND Emptre Dicest SUPPLEMENT. 


1244. Add. Annotation :—Refd. Williams v. Wil- 


liams & Nathan, [1937] 2 All I. R. 559. 


.}—Where, on a claim being 
made to goods seized by a bailiff, the execu- 
tion creditor does not direct the bailiff to 
give up the goods to the claimant, but 
appears & contests his title in interpleader 
proceedings :—Held: no evidence of a 
ratification by the execution creditor of the 
bailiff’s detention.—ToOPPIN v. KBUCKERFIELD 
& Cross (1883), Cab. & El. 157. 











Cas. 476; 
sub nom. Rous v. Senior, 7 L. T. O. S. 60. 


1257. Add. Annotation :—Consd. Swaffer v. Mul- 


cahy, Hooker v. Mulcahy, Smith v. Mulcahy, 
[1934] 1 K. B. 608. 


1281a. Sale without order of court—Sale not con- 


firmed.|—R. v. BLunT (1828), 2 Y. & J. 120; 
148 BE. R. 857. 


. Add. Citation :—8 Dowl. 97. 
1334a. —-— Appeal from—Lies to Court of Appeal.] 


—SMITH v. TSAKYRIS, [1929] W. N. 39; 167 
L. T. Jo 92,C. A. 


1870a. —-— Subject to mortgage by sub-demise. ]— 


Smirnov. Tsakyreis, [1929] W. N. 39; 167 


.make the execution creditor personadly 
liable.—-CRONSHAW v. CHAPMAN (1862), 7 
H.& N. 911; 3104. J. Bx. 277; 6L. 7.64; 


10 W. R. 323 ; 


PART III. SECT. 1, SUB-SECT. 12.—C. 


i. ——.}/--MAy v. HOWLAND, 
iaron & WEBB (1859), 19 U. C. R. 66.— 
CAN. 

1280 =v. .}—A., after 








delivering an exccution to a constablo, 
took him down upon land owned by 
showed him hay owned by B., & 
ala it was the property of C. The 
constable having seized the ha 
under an execution in a suit to which 
B. was not a party :—Jleld: A. was 
answerable for the consequence of 
what the constable did in obeying his 
inatructions.—-GRAVES v. SPRAGUE 
(N. B.) (1920), 63 D. L. R. 337.—CAN. 
1230 vi. ---Deft., having 
obtained an order in a ct. of petty 
sessions against pltf.’s son, intiormed 
the police in charge of a distress warrant 
that the Judgment debtor had a motor 
lorry at L.’s premises; that he did not 
know its registered number, but that 
L. would point out the lorry to the 
constable executing the warrant. The 
lorry was seized on L.’5s promises. It 
was the property of pltf., & was in the 
ossession of LL, as his agont for sale, 
did not inform the police of pltf.’s 
claim, & refrained from giving any 
information of the seizure to pitt. 
until after the lorry had been sold. 
In an action by pltf. for conversion of 
the lorry :—Held: deft. had _ so 
intermeddled in the distress as to be 
Hable for caer en: —Monrt v. BARNES, 
(1928] V. L. R. 56.—AUS. 


1243 i. "Ratt helion by creditor— 
Whether giving rise to liability—Wrong- 
ful seizure. (iat @ sheriff acting 
under a valid writ, by the command, & 
as the servant, of the ct. ., Seizes the 
wrong person's goods, a subsequont 
declaration by the exccution creditor 
ratifying & approving the taking can- 
not alter its character & make it a 
wrongful taking by the croditor.— 
BALLANTYNE ©. McCuntocn & Co. & 
Sima (B. C.), [1927] 4 D. L. R. 625; 
{1927} 3 W. W. R. 148.—CAN. 


PART III. SECT. 1, SUB-SECT. 13,—A. 


o i. After receipt of attachment.) 
—Held: the sale could not be upheld, 
& the attachment must prevail.— 











158 E.R. 738. 


1243. Add. Annotation :—Refd. Hobinson v. Mid- 
land Bank (1925), 41 T. L. R. 402. 


1380a. —-— 


Ri.KyY v. NIAGARA DISTRICT BANK 
(1866), 26 U. C. R. 21.—CAN. 


PART III. SECT. 2, SUB-SECT. 2. 


st. Not after debt treated by creditor 
as satlisfied.}—BANK OF UPPER CANADA 
oe (1850), 7 U. CG. R. 328.— 


PART Ill. SECT. 2, SUB-SECT. 3. 


BV. Delivery of writ—Land bound from 
lime of delivery.]—Don d. NESMITH 0. 
WILLISTON (1844), 4 N. B. IR. (2 Kerr) 
459.—CAN. 


sw. —--—— FProof of.}—The sheriff's 
deed is prima facie evidence that the 
writ was delivered to the sheriff & 
the land seized & sold under it.— 
MITCHELL 0. GREENWOOD (1854), 3 
Cy P, 465.—CAN. 


PART IIT. SECT. 2, SUB-SECT. 4.—C. 


1340 i. False return.J—YounaG v. 
Ad (SHERIFF) (1855), 4 C. BP. 537.— 


PART III. SECT. 2, SUB-SECT. 5.—A. 

fi. Land of patentee of free grant. ] 
—An execution against the lands of a 
patentee under the [Tree Grants & 
Homesteads Act, R. S&S. O. 1887, c. 25, 
on a judgment obtained for a debt 
incurred before location of the lands, 
does not operate as a charge against 
the lands when sold by his devisee, 
even after the expiry of twenty years 
from the date of the location.— Fe 
yg IS FINLAYSON (1896), 27 O. R. 


1356 1. Land held under joint tenaney.)j 
-—~TLands were conveyed to a man & his 
wife as joint tenants & not as tenants 
in cominon :—Held: estates by entire- 
ties having been abolished, the joint 
estate was severable, & the ‘interest of 
one joint tenant could be sold under 
execution.—e Craia@, (1929) 1 D. L. R. 
142; 63 O. L. R. 192.—CAN. 

sx. Land held by tenant in common— 
Claim by other tenants in common for 
rent received im excess. }-—MCPHERSON v. 
RIEL TERBON (1883), 10 PP. R. 140.— 





——.J—Under a judgment 
ébtained nes against a person in a district 
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L. T. Jo. 92, C. A. 


-|—SMITH v. TSAKYRIS, [1929]: 
W.N. 39; 167 L. T. Jo. 92, C. A 


1381. In para. for “ 


case ’’ read “ estate.’ 


ct. the registrar of the ct., in executing 
such judgment, may seize & take under 
a writ of execution the interests of snch 
person in lands as a tenant in common 
& upon the writ being forwarded to the 
ltegiatrar-General, it is his duty to 
note it on the folium of the register 
which certifies the title of the registered 
proprietor us a tenant in common.— 
in re Guss (1927), 28 S. R. N. S&. W. 
226; 45 N.S. W. W.N. 32.—AUS. 


sz. Land held by debtor at time of 
death—On judgment against repre- 
sentative.}—Lands & tenements held 
in fee simple by a debtor at the time of 
his decease, may be legally taken in exe- 
cution ona judgment against his exor. or 
administrator.—lTorsytn & RICHARD- 
SON v. TALL (1830), Dra. 304.—CAN. 

sh. Estate in hands of erecutor— 
Judgment against debtor.|—In the Estate 
of CARTER, AsScoT TIMBER Co. Fry., 
LTp. v. CARTER, [1928] V. L. ht. 290; 
se Argus L. R. 199.—-AUS. 

——~ —-—. ]— RUSSELL v. RUSSELL 

cei, 28 Gr. 419.—CAN. 
-J—PARKE v. RILEY» 
3 i. i. A. . 215.—GAN. 
- g iii. —— By heir or devisee—Before 
eaten issued.}— Held: a bond fide 
purchaser for value woud have a good 
title as against creditors.—REID v. 
MILLER (1865), 24 U. C. R. 610.— CAN, 


sc. Land registered in name of debtor 
-—Ownership vested in third pariy.})—~ 
Held: not executable. — UNION 
GOVERNMENT Ne OF JUSTICE) 
v. BOLAM, [1927] App. D » 467.—S. AF. 





PART III. SECT. 2, SUB-SECT. 5.—C. 


g i. .}~—After a mtge. 
in ica has become forfeited by non- 
payment of the mtge. money, the 
intgee.’s interest in the premises can- 
not be sold under an execution against 
land.—DogE d. CAMPBELL v. THOMPSON 
(1843), 2 Ont. Dig. 2640.—CAN, 

Right of dower + equtty of 
en }—CaNaDiaN BANK OF CoM- 
MERCE v. ROLSTON (1902), 22 C. L. T. 
232; 40.L. R. 106: 1 0. W. R. 
351.—CAN. = 

ki. Interest of unpaid vendor.}— 
The interest of an unpaid vendor of 














1428. To cross-references before this case add 
‘‘ See, now, Land Charges Act, 1925 (c. 


22).”” 





land made exigible under an execution 
against him by Land “Titles Act, 
R. S. A., 1922, 8. 112, includes the 
legal estate as affected by the contract 
together with the rights of the vendor 
under the contract; & it is that estate 
& those rights which are bound by the 
writ & may be sold by the sheriff.— 
MorTON & COWELL v. HOFFERT, 
(1924) 3 D. L. R. 163 [1924) 2 
Ww. WwW. R., 529.—CAN. 


k i. Assignee of purchaser under con- 
tract of sale.}—-Tbe equitable interest 
of an assignee from the purchaser of a 
contract for the sale of land is exigible 
under a writ of fl. fa. against the land 
of such aassignee.—WARD wv. ARCHER 
(1894), 24 O. R. 650.—CAN. 


k ili, ———.)—Pltf. sold certain land 
to deft. S. under agreement for sale, 
whereby he became entitled to a 
transfer upon payment of the agreed 
purchase price & compliance’ with 
stated conditions. Subsequently the 
A. Co. recovered a judgment against, 
S., & registered execution in usual 
form against his land. &, after such 
registration, assigned his whole cquit- 
able interest in such land to deft. T. 
The legal title during tnis time re- 
mained in pltf. In an action by pltf. 
under the contract, the A. Co. claimed 
a right to intervene as having an 
interest {in tho land under their writ. 
of execution :—Held: having regard 
to the provisions of the Land Titles 
Act, 16 was ovidently the intention of 
the Legislature that writs of cxecution 
should bind only the intcrests of 
registered owners of Jand, & the 
execution did not bind the equitable 
interest of deft. S.: (2) no lien is 
created by an execution against land, 
only such rights being acquired as are 
given by the Land Titles Act, & which 
are not available as against cquitable 
interests. —-CANADIAN [PACIFIO JAIL- 
WAY v, SILZER, 3. 8S. L. R. 162.---CAN. 


sd. Debtor interested in land held by 
unfe—Interest sufficient to discharge 
debt. )}—MACDONALD & Co. v. TEASDALE 
(1913), 24 O. W. R. 534.—CAN. 


se. What interests may be seized— 
Under amendment to Land Titles Act, 
8 125.)—Foss v. STERLING LOAN 
(1915). 8 W. W. I. 5669; 23 D. L. RR. 
540; 8 Sask. L, I. 289.—CAN. 


st. Hauitable interest held ua trustee.) 

-- Who had an Interest in certain 
land, as purchaser from W., the full 
pie not having been paid, assigned 
is interest to pltf, upon trust that the 
latter should support C. & his wife 
for the remainder of their lives, & on 
thelr death pay all their debts & 
funeral expenses, whereupon the trust 
should cease, & plitf. should be entitled 
to all the interest of C. in the property 
free from any trust; & pltf. agreed to 
pay to W. the balance of the purchase 
price :—Held: C.’s equitable interest 
as @& purchaser, if transferred to pitf., 
Save the latter no estate in the land. 
Save to the extent to which a ct. of 
equity would give C. specific per- 
formance of his agreement with W., 
& that interest would be taken by pitt. 
as & trust estate, & would not be sale- 
able under a writ of fl. fa. against 
blitt.’a Jands.— KIMNIAK v. ANDERSON 


(1929) 2 D. L. R. 904; 63 0. L. R. 
428.—CAN 


PART III. SECT. 2, SUB-SECT. 5.—G. 


aK. Timber,J—-Where the owner of 
land sella the timber after a writ against 
hia land js placed in the sheriff’s handk, 
& the purchager cuts down & removes 
the timber before an Injunction 1s 
obtained, he ifs accountable to the 
execution creditor for such timber.— 
on v. SaGk (1865), 11 Gr. 239.— 


Vol. XXI.—Execution. 


PART Ill. SECT. 2; SUB-SECT. 7. 


ui. Where prior assignment 
for benefit of creditors.}—-B. made an 
assignment to C. for benefit of his 
creditors. Various executions were 
issued against B.’s lands & notice 
thereof filed with the Registrar of 
Titles. C. applied for a certificate 
of title to B.’s lands :—Jleld: rogiatrar 
must issue the certificate without 
endorsing thereon the executions of 
which he has received notice.—/ee 
BRookS (1900), 12 W. L. R. 303.—CAN. 


a i. Effect as ayainst assignment 
for benefit of creditors.|}-—-MCINTYRE v. 
SHAW (1866), 12 Gr. 205.—CAN. 

a ii. —— Effect as against unrecorded 
deed.|—GRINDLEY v, BLAKIE (1886), 
19N.S.R.(7 R.& G.) 27; 701. T. 
50.—CAN. 


o i. Effect on judgment mort- 
gage. JjJ—Held > a judgment mtge. did 
not obtain priority over a judgment 
registered under 3 & 4 Viet. o. 105, 
but not ro-registercd within five years 
next before the registration of tho 
judgment mtge.-—Rikmp vw. MILurr, 
{1928} N. I. 151.—-IR. 

@ i. -—— Judgment for alimony.|— 
Where, at the time a judgment for 
Alimony is registered agatust the hur- 
band's interest in certain land held by 
him under an uneompleted agreement. 
for sale, he is in a position to compel 
specific performance of the agreement, 
the judgment ts a charge on the hus- 
band’s interest; & if, subsequently 
to the registration of the Judgment, & 
with knewledge of it. tho vendor 
accepts from the husband ae quit- 
eclaira des’ of ail of the latter’s estate 
& interest an the Jand, the vendor 
bolder that inte. ost eubject to the charge 
until the charge i.) extinguished.— 
RBriaag vw. Carson, {19247 4 D. rn. Rh. 
T7430 (1924) BOW. ow. RR. 4655 °19 
Sask. L. R. 59.--CAN 

eli. How far binding—-Defendant 
mere conduit pipe to convey title from 
vendor fo third party.] —OWKN v. LYNCH 
(1877), 11 N.S. R. (2 R. & C.) 406.-- 
CAN. 

0 hii. ---— -—-- 5 FR. S. ce. 84, 8. 21-—- 
Effect of.j--Lornera LAND Co. v. 
Turry (1884), 16 N.S. RR. (4 BR. & G.) 
401.—CAN. 

p (p. 570) f. -—— —-—— Pritority.}-- 
An unregistered assignment of a 
mtgo. takes priority over the claim of 
an execution creditor under an exceu- 
tion registered at a date Jater than the 
assignment; & if the unregistered 
assignment was of the ontiro mtge. 
there is no {interest In the assignor 
which can be seized & sold under the 
writ of exccution.— MARKLE wv. SOUT- 
LAND & LUDGATE, ,1931) 2 W. W, dt. 
123.—CAN 

sh. Duty of regiatrar-——With notice of 
writ of erecution—DPutent not tasued for 
lunds entered aa homestead.).-—- Ite 
CLAXTON (1890), 1 Terr. L. R. 282.— 
CAN. ; 

sj. Judgment not registered —Priorily 
of mortgage. ]—MINERAL PxvbuCcTSs Co. 
v, CONTINENTAL TRUST Co. (1906), 37 
8. C. R. 517.—CAN. 

s (p. 571) i. .]—As between the 
execution creditors of uw vendor, & 
the assignee of his interest under an 
agreement of sale, whose asugnment 
was acquired subsequently to registra- 
tion of the executions:—Held; the 
Instalment of purchase-moncy paid 
into ct. shonid belong to the execution 
creditors, vut as the money had been 
obtained under execution, it should 
be treated as money realised from the 
sale of the vendor’s interest, & being in 
the sheriff’s hands should be subject to 
distribution under Creditors’ Rellet 
Act.—MorTON & COWELL v. HOFFERT, 
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Cases 1428—1500. 


1500. Add. Annotation :—As to (3) Refd. Smith v. 
Tsakyris (1929), 167 L. T. Jo. 92. 


a a aR Bn ESTERS 7 SETI 


[1924] 3 Dd. L. R. 16; 2 Ww. WwW. R. 


529.—-OAN. 


PART III. SECT, 2, SUB-SECT. 8.—A. 


14591. Right to porsession—As against 
third partics in poasesston—Not asserting 
title through debtor. )}--KDWARDS v. BEN- 
NETY (1869), 2 P. R. 161.—CAN. 


1459 il. Possesston taken 
forcibly.}— Dog d. Prox v. Rok (1845), 
2 U. C. R. 27.—CAN. 


am. Duty of sheriff to retain.J-——DOEB 
d. CREW v. CLARKE (1841), 1 Ont. Dig. 
233,.-——CAN. 


PART III. SECT. 2, SUB-SECT. 10.—A. 


a (p. 576) {. —— ——— Mortgage not 
registered, |—MOFFAT ¥v. GROVER (1855), 
4C. P. 402.—CAN, 


a (p. 576) it. —-—- In hands of 
receiver.J}—A judgment creditor can 
sell properties in the bands of a receiver 
of the et. in execution of a mtge. decree, 
although the  reeelver, who was 
appointed subsequently to the Institu- 
tion of the mtge. suit, was not mado 
a party te the sult.—TOOMKY ». 
BnuPpenpra Naty Bose (1928), LL. R. 
7 Pat. 520.-- IND, 

h (p. 576) i, --—.]} —Jonuks v. JONES 
(1868), 15 Gr. 40.—CAN, 

bb (p. 576) f. Proof of—In 
cfectnent on sheriff's deed,\--~MORAN 0. 
PATTON (1853), 10 U. C. R. 640,---CAN. 

bb (p. 576) fi. —— —— ——-.]— 
DELIBLE v. Daewir’ (1859), 18 OL C. it. 
155,.--CAN. 

bb (p. 578) ii. — ; 
pte v. Hicks (1470), 21 C. P. 113. 
C 

















2 
| en en tl —— 


bb (p. 576) iv. -—- -— Relation back.)— 
Tho title conveyed by a sherlt?’s deed 
to land, sold under an execution Issued 
upon a judgment recovered in an action 
brought on a formor Judgment in the 
same ct., deed not relate back to the 
time of slirafug the first Judgment, so 
as to defeat a conveyance mado 
between the times of signing the first 
& accond judginents.—Dord. PRABODY 
ve. McKniair (1888), 2 N. B. RR. (Ber.) 
567.—-- CAN. 


bb (p. 570) ve. -—-- - Tu day of 
sale.}-~ Although a sheriff's deed relatec 
back to the day of sale, for the purposs 
of defeating intormodJate conveyancer, 
the vendeo eannot bring ejectment 
nntil the vxecution thereof,-—-GAvILLER 
v. BEATON (1862), 12 C. P. 519.— CAN, 


oo (p. 576) i, ~--- ~~ - Into deblor’s 
title.J—A. purehaser of Jands on an 
execution, is entitled to recover in 
ejectment against the debtor or his 
represcotative, without rroof of the 
debtor’s tithe, or that he was in 
posvession of the premlses.-~MORAN 2. 
PATTON (1853), 16 U. CGC. RR. 640.-—CAN. 

co (p. 676) li. —-— To growing crops 
on land sold.}-—Crops growing at tho 
time of the confirmation of «a sheriff's 
sale of the land under an execution 
pass with the land to the purchaser.— 
ANDERAON wv. SrasiuK [1926] 1 
DL. i. RR. 3473 (1926) | W. W. RR. 107 | 
20 Sask. L. It. 269.—CAN, 


co (p. 576) fil, -——- Leight to claim 
parlition.|—-An order made on the 
appln. of purchaser at a_ sheriff's 
snle of the Interest of a husband, 
holding as joint tenant, for partition or 
sale was affirmed.—/te Cais, [1929] 
1b... 142; 63 0. L. KR, 192.—CAN. 


t (p. 577) i. —-—- - No tssue for 
two weelks.}--JOHN ABELL ENGINE & 
MACUINE WoRKS Co. v. ScoTr (1907), 
8 Terr. L. LR. 302; 6 W. L. RR. 272.— 


CAN. 

g (p. 577) i. Tand held adversely 
by third party.}—A sheriff rellin under 
as of 


execution is not within the c 











Cases 1508—1580a. ENGLISH AND Empire Digest SuPPLEMENT. 


1506. Add. Annotation :—Refd. Campbell v. Pollak 
(1927), 43 T. L. R, 495. 


1586a,. —_— ——— Effect of Law of Property Act» 
» 1925 (c. 20), 8. 195 (3). A judgment creditor 
obtained a judgment for Payment of £1,250. 
A writ of elegit was issued & the sheriff took 
possession of certain freehold land of the 
debtor. The writ was registered in the 
Land Registry as a charge. The judgment 
creditor made an application for an order for 
the sale of the debtor’s interest in the land 
within one year after the date of the judg- 
ment :—Held: sect. 4 of the Judgments 
Act, 1864 (c. 112), 5. 4, was not impliedly 
repealed by Law of Property Act, 1925 (c. 20), 
& a writ of elegit having. been issued & 
registered in the Land Registry, the judg- 
ment creditor was entitled to the order he 
asked for.—Re CHANCE, [1936] Ch. 266; 105 
L. J. Ch. 67; 164 L. T. 493. 


1552a. ——- Equitable interest—Amendment— 
Costs.|—Kipp v. TALLENTIRE, [1877] W. N. 


1 Hep. 


211. 
Annotations :-—Re 


1579b. 





Annotation :-—Oons 
4 Moo. P. C. CO. 


fd. Lee 
Sandon v. Jervis (1859), E. B. & E. 942 


J—ANoN. (1695), 12 Mod. Rep. 73; 
88 B. B. 1172. 


1580a. ——~ What Is outer door—Whether hole in 


Hopason v. TOWNING (1837), Will. Woll. & 
Dav. 58; sub nom. ANON., 1 J 
id. Age Kurboolie Mahomed v. R. (1843), 

167828. Right to break outer doors. }—MALEVERER 
SPINEKB (1587), 1 Dyer, 85b; 73 E. R. 


ur. 84. 


1578b. ——— After escape of oner.] — ANON. 
(1774), Lofft, 390; 98 B. , 


1578¢. ——.]—Horxkins v. NIGHTINGALE (1794), 
9; 170 B. R. 292, N. P. 


1579a. —— Opening of door obtained by trick.)— 
Held: an unlawful entry.—ParKE & PER- 
CIVAL v. Evans (1615), Hob. 62; 80 BH. R. 


. 709. 


v. Gansel (1774), 1 Cowp. 1; 


21. wall.|—Where it was proved that a hole in 


1564a. Issue into county palatine—Indorsement: 
for less than £50.)}—-Brown v. M‘MILLAR® 
(1840), 7M. & W. 196; 10 L. J. Ex. 144; 
151 BK. R. 736; sub nom. BROWN v. MACMIL- 
LAN, SAME v. MacPamrson, 8 Dowl. 852 ; 
H. & W. 46; 4 Jur. 1090. 


1569. Add—ANON. (1774), Lofft, 390. 


1576a. When completed.]}—-OwrEn v. OWEN (1831), 
2B. & Ad. 805; 109 BE. R. 1841. 


1577a. ——- Whether defendant discharged.]— 


 aesteme nniemensamnagntnetemmstemnameneaertomaeadmennarenene sama teoe er enaene eae  e 


cases which apply to a person selling h. (p. 577) xi. —— Effect of—Sale of 
land held a vere by another.— | equity of redemption—Purchase _ by 

ypu ». KeEere (1901), 34 N. S. R. | assignee from execution creditor—Sub- 

. 15.—-CAN. sequent conveyance to debtor.) — CHITTIOK 
h (p. 577) i. Error in judg- | v- LOWERY (1903), 24 O. L. T. 15; 6 

ment.|—Held : the sheriff’s dved could | O. L. R. 647; 2 0. W. R. 957.—CAN. 
ve no title.—VAREY ». MUIRHEAD h (p. 577) xii. —— Covenants.) 
1831), Dra. 486.—OAN. —The implicd covenants between 
h (p. 877) ib. Too much 


vondor & purchaser, including those 
sold. }-—Held + no ground for invalidat- | {mplicd by Land Titles Act, R. 8. 8 
the sale.—D d. HagEenMAN ov. 


ing OB inte 
STRONG (1848), 4 U. O. R. 510.—CAN. 

















1920 (c. 67), s. 64 (2), do not come into 
existence where land is sold by the 
sheriff under execution.— ANDERSON Vv. 








h (p. 577) iil. Sale in ss 
separate _lots.}—Held : pormissible.— ST ASIUE aha ee hae ie = 
DoE d. ROBERTS v. WATSON (1850), 6 ae eA GAN. Wate C05, Sh aee 


N. B. R. (1 All.) 675.—OAN. 

h (B. OS a Part outy 
sold— Duty of she to ignate portion 
offered for sale.J-——KNAQGGS v LEDYARD 


h (p. 577) xiii, ~—— Right to proceeds 
—Two writs lodged with registrar.|— 
Re THe MassEY MaNnuracCTuRING Co. 








(1866), 12 Gr. 320.—-CAN. 

h (p. 577) v. ———- —— Sale of un- 
divided interest in township lote.|— 
URE eeTEON 1875), 22 


h (p. 577) vi. Time of aale.)} 
—Held: the sheriff might sel) at an 
time between the hours named in 2 
Geo. 3, c. 12.—DoE d. ROBERTS v. 
pear 6 N. B. R. (1 All.) 
675.—O e 

h (p. 577) vii, ——~ ——. Sheriff dis- 
regar ys? Judgment crediior’s instruc- 
tions— ing at once full amount 
instead of bidding gradually.}—Held: 
the judgment oreditor had no aprooue 
of action inst the sheriff.—MaRKLE 
v. THOMAS (SHERIFF) (1856), 18 U. ©. R. 
321.—CAN. 

h (p. 577) vwitl. —-—- ——— Proof of.}— 
Row v. MCNEIL (1863), 13 OC. P. 189.— 
CAN. 

h (p. 577) ix. -} 
FIELDS v. LIVINGSTON & WIGHTMAN 
(1866), 17 C. P. 15.—CAN. 
gris ee disputt validity 

opp | ° 
FRRGUAON oe. FERGUSON (1869), 16 br. 
809.—-OAN. 











erences eenewinn nee 





v. Hont, Tot McCormick HaRVEST- 
ING MACHINE Co. v. Hunt (1895), 2 
Terr. L. R. 84.—OAN. 

b (p. 577) xiv. Under writ of 
execution lodged prior to agreement for 
sale to third party—Priorities—A fidavttsa 
tn support of confirmation of sale 
trregular.|—Re Price (1912), 21 W.L. R. 
299.—CAN. 

dd (p. 577) 1. Lande sold sudfect to 
““inceumbrancesa ’—Whether subject to 
subsequent ezecutions.] —- GRIESE v. 
WALKER (1913), -23 W. L. R. 709; 4 
W. W. R. 77.—CAN. 

sa. Confirmation of sale—Right of 
appeal.)—A local master, in oon- 
firming a sale of land sold under 
execution, is not acting in a matter or 
an action in ct. but as persona destgnata 
under Land Titles Act, R. 8. 8., 1920, 
o. 67, & the only appeal is to the Ct. 
. Bo) ei alr v. NOLLE, [1924) 





R. 4938.—OAN. 

sb. Distribution of proceeds of sale. }-— 
The proceeds of a sale of land under 
execution when paid over to the 
registrar of the ct. are distributable 
by him as if they were money in the 
handa of the sheriff distributable under 
Oreditors’ Relief Act. An appeal lics 
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the outer wall of a house was not intended 
to have either a door or window 
but was to remain open, so tha 
should be used as a conservatory :—Held : 
if the hole in the wall had been intended 
to have had a door or window put into it, 
it must be considered that the outer fence of 
the house was left-open, but if the hole was 
always intended to be left opert, the staircase 
window must be considered as the outer 
fence of the house.—WHALLEY v. WILLIAMSON 
(1836), 70. & P. 294; 173 H.R. 130. 


ut into it, 
the place 





to a judge from the registrar’s scheme 
of distribution.--CaAUDWELL v. GKORGE, 
11925) 2 bD. L. R. 229; (1925) 1 
W.W. RR. 579: 35 B.C. R. 134.—CAN. 
so, Right to sell—To realise judgment 
of county court.J—Queen’s Bench Act, 
1895, rr. 804 to 806, do not authorise 
procecdings to be taken tn a summary 
way under them for the purpose of 
realising a registered judgment of a 
countv ct. by sale of land, such rules 
being applicable only to judgments in 
the 6. 3. Proctor v. PARKER (1897), 
11 Man. L. R. 485.—CAN. 
sd. A fidavit of execution of transfer— 
Sworn before unauthorised person.}— 
JOHN ABELL ENGINE & MAOHINE 
WORKS Co. v. Scorr (1907), 6 W. L. R. 
272; 6 Terr. L. R. 302.—CAN. 
sf. Proceedings to confirm sale—How 
tntituled.}~-JOHN ABELL ENGINE & 
MaAcHINE Works Co. v. Scorr (1907), 
6 W. L. R. 272; 6 Terr. L. R. 303.— 
CAN. 
ak. Interest acquired by purchaser.)}—— 
A purchaser at a sheriff’s sale only 
acquires the interest of the judgment 
debtor in the land bound by the 
U ent.—-PERRO v. ANTIGONISH, 
1936] 2 D. L. R. 1193; 10M. P. R. 
15.—CAN. 
PART HI. SEOT 2, SUB-SECT. 11. 
15574. Order Saas i court will 


aside equitable mis. }— 
Woop v. LBEMING (1827), Tay. 463.— 
CAN. 
155? if. ——- ———— —— . + CAMPBELL 
o. SmiTH (18863), 10 Gr. 206.—CAN. 
1587 lil, ——— ——— Notice of motion 
not given to purchaser.}—Held; the ct. 
would not interfere.—MoGjLLis  v. 
te aeD (1839), 2 Ont. Dig. 2663.— 


PART Ill. SECT. 8, SUB-SECT. 3.—A. 

atk: Proceedings after surrender—Set 
aside.}—-WaRD v. STOCKING (1835) 
Tay. 16.—CAN. 


1581ia. ery ie v. Hype (1850), 14 L. T. 
O. S. 377. 








1584a. -|—Held: valid.—ANONn. (1702), 
7 Mod. Rep. 8; 87 E. R. 1060. 
Annotation :—Apld. Sandon v. Jervis (1858), E. B. & E. 935. 


1584b. Window broken to take into custody.] 
—Held: valid.—LiLoyp v. SANDILANDS 
(1818), 8 Taunt. 250; 2 Moore, ©. P. 207; 
129 EF. R. 379. 


1614. Add. Annotations :—-As to (2) Consd. Ellis 
v. Stenning (John) & Son, Ltd., [1982] 2 
Ch. . e Simms, Le p. Trustee, [1934] 





1615. Add. Annotations :—Distd. Ellis v. Stenning 
(John) & Son, Ltd. (1982), 101 L. J. Ch. 
401. Consd. Freshwater v. Bulmer Rayon 
Co., [1933] Ch. 162. Refd. South Bedford- 
shire Electrical Finance, Ltd. v. Bryant, 
{[1988] 3 All E. R. 580. 


1617. Add. Annotation :—Consd. Ellis v. Stenning 
(John) & Son, Ltd., [1932] 2 Ch. 81. 


1618. Add, Annotations :—Consd. Ellis v. Stenning 
(John) & Son, Ltd. (1932), 101 L. J. Ch. 401. 
Refd. Freshwatex v. Bulmer Rayon Co., 
[1933] Ch. 162 ; South Bedfordshire Electrical 
Finance, Ltd. v. Bryant, [1938] 3 All li. R. 
580. : 


1658a. More than amount of rent due—Re- 
delivery of surplus]|—Several crops having 
been taken under an habere facias possessionem 
issued on an ejectment brought against a 
tenant for holding over, the ct. refused a rule 
for the lessors of pltf. to pay over thy vatue 
of them to deft. after deducting the amount ++ 
rent due.—Doe d. Upron v. WITHERWICK 
(1825), 3 Bing. 11; 10 Moore, C. P. 267; 
3L. 75.0.8. C. P. 126; 1380 BK. i. 417. 

Annotation :—Refd. Kelly v. Webber (1860), 3 L. T. 124. 


1667a. Irregular execution—Part of premises within 
Rent Acts—Failure to warn sheriff-—Liability 
of landlord.}—The first deft. had obtained a 
writ of possession in respect of a house ; the 
second deft., who was a sheriff’s officer, pro- 
ceeding under this writ, evicted pltf., who 
alleged that the portion of the house that he 
occupied was controlled under the Rent 
Restrictions Acts. Pltf. brought an action 
against the landlord & the sheriff's officer for 
damages for trespass. The landlord was 
present at the time of the eviction but 
did not tell the officer that part of the 
house was controlled :—Held: (1) the land- 
lord, although present at the eviction, had 
not taken any part in it, or given the sheriff’s 
officer any such directions as would make 
i his agent. He was thercfore not 
liable ; (2) the sheriff’s officer was, in the 
course of his duty, executing a judgment of 
the ct., & so was not liable in an action for 
damages, 
might have been.—WILLIAMS v. WILLIAMS & 








sk. Not 


PART e 56.— s 
Ill. SECT 8, SUB-SECT A ae ee 


ai. —— By mistake—Second writ 
refused. }—-BRADBURY v. LONEY (1842), 
6 O. 8. 291.—CAN. 
intention 
property 


ali. —— Where proof of no 
to leave ince-—-Ownership o 





however wrong the judgment | 1955. Add. Annotation: — Refd 





anted— Debtor 
nol. subject to execution.} 
—Re GELDERT v. HOAR, Ex p. GELDERT 
(1899), 34 N. B. R. 612.—CAN. 


PART Ili, SECT. 5, SUB-SECT. 3. 


Vol. XXI.—Execution. Cases 1581a—1956. 


NATHAN, [1937] 2 All BE. BR. 559; 81 Sol. Jo. 
435, 0. A. 


1667b. 











Liability of sherlff’s officer. ] 

WILLIAMS v. WILLIAMS & NATHAN, No. 
1667a, ante. 

1677. Add. Citation :—sub nom. WILSON 
CHANTON (1862), 6 L. T. 255... 

1704, Add. Annotations :-—-Folld. Employers’ Lia- 
bility Assce. Corpn. v. Sedgwick, Collins, 
[1927] A. C. 95; Lazard Bros. & Co. v. 
Banque Industriclle de Moscou, Lazard Bros. 
& Co. v. Midland Bank, Ltd. (1931), 101 L. J. 





v. 





K. B. 65. Refd. Windsor v. Chalcraft, [1938] 
2 All KE. R. 751. 
1706a. -—— Payment of rent—-How rent 


caleulated.]|—Upon a motion to set aside an 
ejectment & restore possession upon payment 
of the rent due & costs, the rent must be 
calculated only to the last rent day, not to 
the day of computing.--Dor d. HARCOURT v. 
Rok (1813), 4 Taunt. 883; 128 B. R. 579. 

1720. Add, Annotations :-—Apld. Burrowes. v. Bur- 
rowes (1929), 141 L. T. 201. Refd. Capron v. 
Capron, [1927] P. 243. 

1745, Add. Annotation :—Retd. Iberian Trust, 
Ltd. v. Founders ‘Trust & Investment Co. 
(1932), 48 T. L. R. 292. 

1753. Add. Annotations :-—Refd. Capron v. Capron, 
[1927] P. 243; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

1754. Add. Annotations :---Refd. Capron v. Capron; 
[1927] P. 243; Burrowes v. Burrowes (1929), 
141 L. T. 201. 


1754a. .}—Semble: arrears of alimony accrued 
due come within the scope of R. 8S. C., Ord. 43, 
as constituting disobedience to an order not 
merely to pay money, but to do so within a 
limited time.—-CAPRON v. CaPpRoN, [1927] P. 
243; 086 T. J. P. 1513 187 L. T. 568; 43 
T. L. R. 667; 71 Sol. Jo. 711. 

1758. Add. Annotation ;—Retd. Re Nelson, Norris 
v. Nelson, [1928] Ch. 9290, n. 


1769. Add. Annotation :-—Refd. Kngelke v. Mus- 
mann, {1028] A. ©. 433. : 

1847. Add. Annotation :—Refd. Capron v. Capron, 
[1927] P. 243. 

1855. Add. Annotation :—-Refd. Capron v. Capron, 
[1927] P. 243. 


1882a. S. P. Re Ruan (1870), L. R. 10 Eq. 442; 
39 L. J. Ch. 759. 


1912. Add. Annotation :---Refd. Capron ». Capron, 
(1927) P. 243. 

1944. Add. Citutions :—sub nom. KIRLEW v. BUTTS, 
2B. & Ad. 736, n.; 109 H.R. 1818. 


Add. Annotations :—Apld. Britten v. Wait 
(1832), 3 B. & Ad. 915. Refd. Newland v. 
Watkin (1832), 2 Moo. & 8. 174; Cole- 
ae v. Layton (1833), 1 Nev. & M. K. B. 
>be 





i 


. Re Woods 
(Bristol), Ltd. (1931), 47 T. L. R: 464. 


ri ae AI Ot Sr TNA At eRe Se SS EA RS SEARS i i at 


having | ALLENACH »v, DESBRISAY (1866), N. B. 
L Dig. 493.—CAN, 


ara ee 


PART IV. SECT. 2, SUB-SECT. 5. 
2020 ii. —— Burden of proof of 





a to debt. }—TOOLE v. puke 4 ae £ rotcen os rete 
ENNE ERR e e oc Y e Vy wi nm signed {desucd Vv. LOTZ, ® e e ; 
CAN. 7 Eh e ee te By clerk of court & not by judge.J— | W. W. HK. 183.—OAN. 


fe ne ne ee eee 
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Cases 2046—2( 84a. 


ENGLISH AND EmprreE Digest SUPPLEMENT. 


Part V.—Analogous Proceedings. 


2046. In the cross-reference before this case, for 
‘METROPOLIS’? read ‘*‘ MAYorR’S & CITY OF 
LONDON CouRTtT.”’ 


2058. Add. Annotations :—Apld. Anantapadmana- 
bhaswami v. Secunderabad Official Receiver, 
([1933] A. C. 394. Refd. Plunkett v. Barclays 
Bank, Ltd., [1936] 1 All E. R. 653. 

2059a. Judgment by default—Against dissolved 
foreign corporation.]—Before the Bolshevik 
Revolution of Oct. 1917, in Russia the M. 
Bank in London owed a Russian Bank a 
large sum of money. At the same time the 
Russian Bank was largely indebted to L. 
Brothers, also bankers in London. Between 
Oct. 1917, & Aug. 3, 1921, numerous decrees 
of the Govt. of Russia & orders of various 
Departments thereof were made & published 
purporting to nationalise or liquidate all 
banking corpns. in Russia, including the 
Russian Bank above mentioned. In Oct. 
1930, L. Brothers, having filed an affidavit 
stating that the Russian Bank was a co. 
registered & domiciled in Russia, obtained 
leave under R. 8S. C., Ord. 9, r. 2, to issue 
a writ against the Russian Bank & to serve 
notice of the writ by sending it by registered 
post to the former address of the Bank in 
Moscow. Having ther signed judgment in 
default of appearance against the Russian 
Bank, L. Brothers obtained a garnishee order 
nisi against the M. Bank attaching all debts 
due from the M. Bank to the Russian Bank, 
& an issue was subsequently directed to be | 


Fe etn TE YAR ne A TRIS Et eRe at ty NET I At LE EN AE A SN 


l. Road now ‘‘ 2084a fi.” 

m. Read now ‘“ 2084a fii.’’ 

n. Read now ‘ 2084a iv.” 

o. Read now ‘* 2084a v.”’ 

Debt payable within 


province. )]—While ordinary. Attach- 
. S., 1930, does 


PART V. SECT. 1, SUB-SECT. 2.—A. 

sl. Aflagistrate’s order for maintenance 
of deserted wife—Affirmed by county 
court. Jj—Held : a judgment enforceable 
by the attachment of a debt due to the 
husband.— BROWN v. BRowN, [1927) 4 
D. L. R. 314; [1927] 3 W. W. R. 172; 
38 B. O. R. 473.—CAN. 





2084a vi. 


ment of 


ebts Aot, R. S 


tried, whether the M. Bank was indebted to 
the Russian Bank to any & what extent. 
On the evidence of Russian lawyers who had 
practised in Russia since the Revolution :— 
Held: the Russian Bank had ceased to exist 
in & before Oct. 19380, & consequently the 
writ, the judgment & the garnishee pro- 
ceedings, were null & void & must be set 
aside.—LAZARD Bros. & Co. v. MIDLAND 
BANK, Lip., [1933] A. C. 289; 102 L. J. 
K. B. 191; 148 L. T. 242; 49 T. L. R. 94; 
76 Sol. Jo. 888, H. L.; affg. S. O. sub nom. 
LAZARD Bros. & Co. v. BANQUE INDUSTRIELLE 
DE Moscow, [1932] 1 K. B. 617, C. A. 


Annotations :—As to (1) Refd. Burr v. Anglo-French Bank- 
ing Corpn., Ltd. (1933), 49 T. L. R. 405; Re Russian 
Bank for Foreign Trade, [1933] Ch. 745. 


2084a. Person out of jurisdiction.|—-R. S. C., 


Ord. 45, r. 1, contemplates both a garnishee 
& a debt recoverable within the jurisdiction. 

A judgment debtor had a balance in an 
English bank with foreign branches where 
foreign currency was in use. It was claimed 
that a garnishee order obtained in England 
against the bank should extend to possible 
balances to the credit of the judgment debtor 
at its foreign branches :—Held: the foreign 
balances, not constituting a debt recoverable 
within the jurisdiction, could hot be sttached 
by a garnishee order.—RICHARDSON  v. 
RICHARDSON, [1927] P. 228; 96 L. J. P. 
125; 137 L. T. 492; 43 T. L. BR. 631; ; 71 
Sol. Jo. 695. 


a rer en i Ne SN A RT A 


JONES v. JONES, [1928] V. L. R. 24.— 
AUS. 


sq. Company in liquidation.}—When 
aco. is in iquidation its funds are not 
subject to garnishment.—RUDDELL 
GRAIN GROWERS ASS’N., LTD. Uv. 
CLEATOR & SASKATCHEWAN CO-OPERA- 
TIVE ELEVATOR Co., Lrp., {1928] 1 


sm. Judgment by consent—Not to be 
entered till subsequent date.J}—Where a 
consent judgment provides that it 
shal) not be entered until a subsequent 
date the party for whom the judgment 
is given cannot in the meantime truth- 
fully make the affidavit required by 
King’s Bench Act, 8s. 759, for the 
obtaining of a garnishee order.— 
HODGKINS ¥. HARRIS INVESTORS, Lrp., 
(1929) 1 D. L. KR. 1893 [1928] 3 
W. W. RR. 540.—CAN. 


PART V. SECT. 1, SUB-SECT. 2,—B. 


ni, Making assignment in bank- 
ruptcy.|—Where after recovering a 
judgment the judgment creditor makes 
an assignment in bkpoy., & there has 
been no re-assignment of ‘the judgment 
to him, a garnisheo summons issued by 
him, on an affidavit which states that 
the judgment debtor is indebted to him 
in respect of such judgment, is a nullity 
& cannot be cured by acquiescence, 
particularly inthe absence of knowledge 
on the part the varnishee.—LANIN 
vo. ZAWISLAK & DEMOBKY (Sask. i [1927] 
2 W. W. R,. 71.— CAN. 


PART V. SECT. 1, SUB-SECT. 2.—-C. 


2077 ii. -J—An applica- 
tion to set aside a g shee summons 
on the ground that the money attached 
is trust money & does not belong to 
appet., will not be entertained.— 
THOMPSON o. FRASER (Sask.), (1926) 
3 W. W. R. 251.—CAN. 


k. Read now ** 2084a i. 
of Jurisdiction.”’ 











Person out 


not apply to persons resident outaide | W. W. R. 222.—CAN. 


Saskatchewan, yet it does apply when 
such persons submit themselves to the 
jurisdiction of the Saskatchewan cts. 
& are temporarily within the province 
& the dobt garnished is payable we 
the province.—McILRATH LUMBER Co., 
LTp. v. SHORE & SHORE & DENNISSON, 
ea ale W.R. 785; 4D. L. R. 894 

2084a vil. Licensed to do busi- 
nesa in Canada.J—Applt., in May, 1928, 
issued in the United States an insurance 
policy to F., an American subject, by 
which it agreed to indemnify F. against 
loss by reason of her legal Hability to 
pay damages to others arising out of 
the ownership, operation or use of her 
automobile within the United States 
or Canada. Resp. adduced evidence 
that on Mar. 23, 1929, applt. was 
licensed to carry on the business of 
automobile  & other insurance in 
Ontario, & showing its head office for 
the province, & its assets in Ontario 
(moneys in bank) & ita assets deposited 
with the Recelver-Genecral of Canada 
for the protection of Canadian policy 
holders, as shown by te annual state- 
ment filed as required bat law :—Held: 
applt. was a “‘ person within Ontario ” 
& was ‘‘indebted to the judgment 
debtor,” within r. 590 of the Ontario 
Itules of Ct.—CENTURY INDEMNITY Co. 
v. RooERS & FITZGERALD, [1932 S.C. R. 
629; 2D. L: R. 582; al 1931] 3 
D. L. R. 225; O. R. 342, —CAN, 


ao. Debtor out of furisdiction—Writ 
oblained ex parte—Leave to execute.)— 
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PART V. SECT. 1, SUB-SECT. 3.-—A. 


r(p. 621) i. .}—Money paid 
into ct. cannot be attached by garnish- 
ing the clerk of the ct.— ROYAL BANK 
OF CANADA v. VAN BUREN & McKay 
(Alta.), [1927} 1 W. W. R. 268.—CAN. 


r(p. 621) if. -+Money paid 
into ct. ak compensation due to tho 
dependants of a deceased workman 
under Workmen's Compensation Act, 
1925 (c. 84), is not subject to arrest 
ment.— WILLIAM aes & Co. 
CAMPBELL, [1928] 8. C. 314. ~_scoT. 

r (np. 621) iii. ee deposiied 
with returning officer.j--Held: not 
attachable.—CREAGH v. SUTHERLAND 

















& READE (1895), 3 Terr. L. R. 303.—~ 
CAN. 








k (p. 622) 1. —— H™eE v. 
COULTHARD (1910), 15sw. - R. 288; 
20 Man. L. R. 164.—CAN. 

k (p. 622) li.——-— For destruction 


of exemnt property.}—Where a claim for 
damages for the destruction of exempt 
property has been converted into a 
debt, the amount thereof is not exempt 
from garnishment.—Ross v. RoGERSs 
& CANADIAN NATIONAL Rys. (Sask.), 
(1927) 3 W. W. R. 169.—CAN. 


k (p. 622) ffi. Interest as.) 
—A claim for interest as damages is 
not one for a debt or liquidated demand 
within Attachment of Debts Act, 
R. 8. S., 1930.—BUCKOLZ . P, Ww. 
GrRaHaAM & Sons, Ltp., [1931] 2 








2086a. ——.]—-FAssNIDGE v. Furnt & Son (1892), 


8 T. L. R. 213. 
2087a. 





420, C. A. 


W. W. R. 90; 
W. W. R. 737; 4D. 


on appeal, [1931] 2 
L. KR. 854.—CAN. 

k (p. 622) iv. Against 
stockbroker.}—MACKEE wv SoLLOoWAY 
MILLs & Co., Lip., 1930; 1 W. W. Kh. 
663; 3D.L. R. 145; 42 3.0. R. 438. 


——— 








l(p. 622)i. Condilional annuity. } 
—Testator bequeathed his estate to 
trustees upon trust (infer alia) to pay 
out of the income to his widow an 
annuity. of £200 “subject to the 
obligation of maintaining & educating 
thereout such of my cbildrev as shall 
for the time being be minors & shall 
not be married. Ona motion to make 
absolute a charging-order nisi affecting 
to attach the widow’s interest in the 
annuity :—Held; the annuity, being 
a debt subject to a condition, could 
not be attached, & the motion should 
be dismissed.—PUBLIO TRUSTEK v. 
POLSON, [LOSI] N. Z Le. Re 321.— 


1 (p. 624) 1. 
ugreement to 








Deposit paid under 
purchase.)— Judgment 
debtor by memoranduin in writing 
agreed to purchase from = applts. 
(garnishees) land on which a house 
was to be erected. He agreed to pay 
& paid to applits. £100 deposit & 
‘balance ’? purchase-money when 
house is completed. No price was 
specified. It was not clear on the 
evidence whether the price had been 
subsequently agreed or not, but, on 
an account being rendered to debtor 
for £1,150, he said he would consider 
the matter, & continued to negotiate 
either as to the price or arrangements 
for payment until he was served with 
the garnishee order nisi, when he 
agreed to take the land for £1,15() :--- 
Ileld : the amount of the deposit was 
neither a debt owing or accruing fron 
the garnishecs to judgment debtor, 
the deposit was intenaed to remain 
with applts. until it was certain that 
negotiations for the contract had failed, 
& was not subject to attachment.— 
MAYWALD v. RIEDEL, (1927) S. A. S. R. 
3$45.—AUS. 

m (p. 624). Revad., [1924]1 D. L. Rh: 
1154; [1924] 1 W. W. R. 707; 18 
Sask. L. R. 158. 


m (p. 624) fi. .}-—The 
balance of purchase-money owing 
under an agreement of sale of land, 
though all overdue, & assuming that 
the vendor is able & willing to convey 
& that the contract contains the usual 
Provisions as to trausfer, free froin 
encumbrances on payment of the 
Purenase money; but where no transfer 

as been given or tendered, ix not 
attachable by garnishment, aa the 
debt is not a perfected & unconditional 
one.—REED v. RENTON & PETTINGER, 
{1924} 2 W. W. R. 223.—CAN. 


m(p. 624) li, —— -——.]—MOooRE 








Third party insurance.}]—An insurance 
co. agreed to indemnify the owner of a motor 
car against liability for accidental injury to 
third persons caused by the use of the car. 
The policy contained conditions relating to 
the giving of notice of any accident & the 
obtaining of an award of an arbitrator, & 
gave the co. power to contro] or settle any 
proceedings which might be brought against 
the assured by an injured third party. Judg- 
ment having been recovered by such a person 
against the assured :—J/eld : 
the co. under the policy was not a debt which 
could be attached by the judgment creditor 
in garnishee proceedings under Rk. S. O., 
Ord. 45, r. 1.—ISRAELSON v. DAWSON, [1933] 
1K. 3B. 301; 102 L. J. K. B. 887; 148 L. TT, 


en ne eee 


Vol. XXI.—Execution. 


2088. Add. Citation :-—sub nom. 


Cases 2086a—2121. 


MACDONALD Uv. 


HOLLISTER (1855), 3 W. R. 522. 


Sibirsko 


the liability of 


Sibirsko 





mr NYLAND, McPiumraon, [1930] 1 
W. W. RR. 627; 3 DL. RR. 20d; 42 
B.C. R. 444.—-CAN. 

m (p. G24) iim ~- Balance of payment 
lo mortgagee under policy taken out by 
mortgagor. }—A hail-insurance polley 
taken out by aw mtgor. on a crop 
growlpg on the mortgaged land pro- 
vided that all lose thereunder should 
be payable to the mtgees., ‘as their 
interests mmay appear’ & that the 
policy was held as collateral security 
to the mtre. On a loss occurring, 
the amount thereof was pafd by the 
insurance co. to the mtgees., who 
applied part of it in payment of arrears 
then due on the mitre. & entered the 
surplus in tocir books ‘to the credit 








of tio tie, neeount.” Om being 
sorved Vite 8 warnishee order the 
mtgees. pole ite amount claimed 
into et. :-—J/iel2 > the money Ino et. 


should be paid fo the garnishing 
creditor.—HOoyanh baxyw OF CANADA 
mo KENWARD, (1925) 4 0) I. KR. 905; 
[1925] 3 W.W. Ik. 549.--CAN, 

m (p. 624) iv. —— Purchase-money 
deposited in escrow.)—Thoe purchuse 
price of land deposited In escrow pend- 
ing the showing of proper tithe & 
delivery of the convoyunce :-—/leld : 
garnishable, where there was so BUR: 
gestion that there was any defect of 
title. orthat there would be any obstacle 
to the execution & delivery of the 
conveyance. ELEANKEY & Co., Lrp. v. 
VERNON, [1926] 1D. L. lt. 654.5 (1926) 

: » R. 401.— 


1 W. W. 1. 375: 36 B.C 
CAN. 
r(p. 624)i, —-—- Money due on mort- 


gage. }—- Moneys due on a mitge. of land 
are subject to gurnishment, even 
though, as in Alberta, Judicature Act 
requires that, ualess the ct. otherwise 
order, the land be sold before thle 
intgee, issues execution.-—ROvAL BANK 
OF CANADA v. Ler & W. B. MOFFATT? & 
Co. (Alta.), 11929) 4 D. L. 1. 9753 3 
Ww. W. fk. 260.—CAN. 

r (p. 624) ib. - Monen in hands of 
garnishee as proceeds ..f sale by debtor— 
Sale set agide.j—At the time of the 
service of the garn’shce order herein 
the garnishees were holding a sum of 
money under the following cirecurn- 
stances: ‘She garnishee had bought 
cattle from the judgment debtors; the 
sale had been set aside as void against 
creditors; but the garnishees received 
the money in question from the govern- 
ment as compensation for some of the 
cattls which the government had 
ordered to be destroyed. Aftcr the 
service of the gurnishee order tho 
gurnishees agreed with the jucginent 
debtors that the bill of sale tor the 
cattle should be regarded as non est 
& that the moneys in question should 
be treated as the Pty erty of the 
judgment debtors :—Held : the moncys 
Wee attachable.-—MARSHMAN v. 
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1 Ch. 221; 
KE. R. 491. 
2108. Add. Annolation :-—Expld. Re Clark, Clark 
v. Clark, [1026] Ch. 838. 
2120. Add. Annolation :—Refd. Israclsun v. Daw- 
son (1932), 102 L. J. Is. B. 387. 
2121. Add. Annotations :—-Apld. Rekstin v. Severo 
Gosudarstvernnoe 
Obschestro Komseverputj] & Bank for Rus- 
sian Trade, Ltd., [1983] 1 K. B. 47. 
Richardson v. Richardson, [1927] P. 228; 
Plunkett v. Barclays Bank, Ltd., (1936] 1 





2099. Add. Annotation :—Refd. Rekstin v. Severo 

Gosudarstvernnoe 
Obschestro Komseverputj & Bank for Russian 
Trade, Ltd., [1933] 1 K. B. 47. 

2107. Add. Annotations :—Refd. Re Pinto Leite & 
Nephews, £2 pn. Visconde Des Olivaes, [19291] 

Hirschhorn v. vans, [1988] 3 All 


Akcionernoe 


Akcionernoe’ 


Refd. 


(a ee NI Na A ee a aR ET AN EN = i 


BRERADIN, CURISTIE, Scorr & Prpen, 
(1933) 1 W. W. kh. 668: 3D. L. R. 812. 
46 B.C. RR. 537.—CAN 

2102 i. Cheque given ta satisfy debt,.j— 
On an issue as to whether a garnishee 
owed bis creditor an amount in excess 
of Chat. paid by bim into ct. it was found 
that a cheque given by the garnishee to 
his creditor was delivered before the 
garnishee stunmons was served & that 
it was taken as payment. The fact 
that tho garnishee had an opportunity 
to stop payinens of the cheque after 
service Of the garnishee summons but 
did not de ose clid not assist the 
garnishor.-—-ACCALLUM 0. MUNTON, 
[1936] 3 W. W. At. bu. CAN, 


PART V. SECT. i, SUB-SECT. 3.---B. 

2113 §, ---- otf dute of service of 
order-— Necessity far --Salury payable at 
end of month in which order served.)— 
STuoMP vw. Barazoup & ZION UNrtree 
Ciruncm, {TO3bE 2 We. OW, Re 784s 4 
B.C RR, 282.--CAN, 

2115 fil, ----- ---—.}- Where at tho 
time of the Issuance of the garnishee 
order the obligation to pay the money 
iy dependent upon conditions which 
may or may not be fulfilled there is no 
debt due or acerulng due. Au accruing 
debt is one which, although not yot 
mayable, ls yet an exist hig oblization.— 

ATER 0. STYLEX K M&TROPOLISTAN 
LIFE INSURANCK Co., [1030] 2 W. W.R, 
2433; 3D. L. R500; 42 B.C. R. 463. 
—CAN. 

dad (p. 626) f. — -- Payment of pur- 
chase money conditionel on clearing off 
encumbrances.J—Whero payment of 
purchase-monvy on uw wilo of land ts 
conditional on the eloarimyz off of en- 
cumbrances, it is not pocuishable at a 
timo when a transfor siowing # clear 
title in the purchaser has aot yet been 
registered.—-F AAS v. MCMANUS (Alta.), 
(1930) 7 D. L. BR. 302: 24 Alta, 
I. R. 3173 (1929) 3 W. W. hk. 508.-- 
CAN. 

sj. ALvat he at lime of tssue of aum- 
mona, |--—'THORKSON ”, BLAIRMORKE 
Scuoor DisTricr TrRostres (Alta.), 
(1927) 5D. L. BR. 641; [1927] 2W. WLR. 
439.— CAN. 

sk. Claim by diamissed servant.|-— 
Where the debt alleged to be due from 
the garnishee to deft. waa based on an 
oral agreement of service for one year, 
& deft. bud been disinitsed by the 
garnishee & had retained a solr., who 
wrote stating that deft. futended to 
hold the garnishee to his contract & 
threatening legal proceedings, but no 
writ bad been issued at the time of 
the service of the gurnishce summans 3 
—Held: there was no debt due or 
accruing due from the garnishee to 
deft.--Mason 0. MCLEOD & FosrTrnr, 


tart 1D. L. It. 752; [1925] 1 
nan ~ i. 165; 19 Sask. L. R. 221.— 


4o* 


Cases 2121-21408. 


All E. R. 6538; Hirschhorn v. Evans, [1938] 


3 All KE. R. 491. 


2124a. Must be recoverable within jurisdiction.]— 
RICHARDSON v. RICHARDSON, No. 2084a, ante. 


2181. Add. Annotation :—Refd. Plunkett v. Bar- 
clays Bank, Ltd., [1936] 1 All E. R. 658. 


2184. Add. Annotation :—Consd. 
Evans, [1938] 8 All KE. R. 491. 


2185. Add. Annotations :—Retfd. Gottliffe v. Edel- 
ston, {19380] 2 K. B. 378; 
Evans, [1938] 3 All E. R. 491. 


2140. Add. Annotation :—As to (2) Dbtd. Rekstin 
vy. Severo Sibirsko Gosudarstvernnoe Akcio- 
nernoe Obschestro Komseverputj & Bank for 
Russian Trade, Ltd., [19338] 1 K. B. 47. 


-}—Judgment debtors instructed 
their bank to transfer their account to the 
account of another body which had diplomatic 
privilege & to close their account, & that trans- 
action was then entered in the books of the 
bank, but before any notice of or acquiescence 


eR Se EE Ae A 








2140a. 


sm. Debt payable on performance of 
acts by other party. }—When a contractor 
has completed his part of a contract, 
there is an accruing obligation which 
can be garnished, notwithstandi 
that payment is not to be due unt 
after the performance of other acta 
by the other party.—RayYNER 0. 
a eueeurne (1932), 45 B. C. R. 353.— 


PART V. SECT. 1, SUB-SECT. 3.—E. 


(1896), 17 P. H. 84.—-CAN. 
2124 ili, —-—.]}—To enable a judg- 


meut creditor to obtain an order com- 
eee & garnishee to pay to him a 

ebt which he would otherwise have to 
pay to the judgmont dobtor, the debtor 
must be in a position to maintain an 
action for it against the garnishee.— 
KIRKHAM  ¥. IRKHAM (1936), 50 
B. O, R. 321.—CAN. 


PART V. SECT. 1, SUB-SECT. 3.—F. 


2131 = ili. .]—Garnishee 
orders take effect only as against that 
which debtor can properly, & without 
violation of any other rights of any 
one else, grant.—CAMPBELL v. GEM- 
MELL (1890), 6 Man. L. R. 355.—CAN. 


t i. Debt due to judgment debtor in 
hands of co-defendant.)—Held: not 
attachable.—GILCHRIST vv. WILEY 
(1881), 28 Gr. 425.—OAN. 


sl. Debt due from one partnership to 
debtor of another parinership-——One 
artner common to both firms.)— 
{ICCORMIOK t. PaRK (1859), 9 O. P. 


330.—OCAN. 

so. Money lodged by candidate for 
election —Tefore election held. }-~Moneys 
lodged by a candidate for election 
under Local Government Act, 1915, 
8. 127, are not, before the election has 
taken place, attachable as a debt due 
by the returning officer to the candi- 
date.—Hunr cv. BAaLYour 1938) 
VL R. 488; [1928] A. L. R. 313.— 


PART V. SECT. 1, SUB-SECT. 3.—H. 

o i. Effect of defect.)}—Pursuant 
to & garnishee crder issued by a judg- 
ment creditor in a county ot. action 
the garnishee, having been notified by 
a bank that the bank held an assign- 
ment from deft. co. of all book debts 
due to said co., paid the amount into 
ct. The assignment had been executed 
by deft. co. under seal by its preacent 
& ita secrotary-treasurer. The presi- 
dent was the garnishor. The assign- 
ment stated that it was made “for 
valuable oe aa & Lesa pcg 

an & y an agent o e 
ane erated that the ent was 
*‘ for good or valuable consideration, as 











ENGLISH AND Empire Digest SUPPLEMENT. 


in the transfer by the proposed transferees 


the judgment creditor served a garnishee 


Hirschhorn vv. 
existed ; 


Hirschhorn v. 


order nisi on the bank attaching the judg- 
ment debtors’ account :—Held: 
the bank received notice to close & transfer 
the account, & the appropriate book entries 
had been made, but no notice of the transfer 
had been given to the proposed transferees, 
the relation of banker & customer a till 
(2) the judgment debtors had 
power to revoke the direction to close & 
transfer their account at the time when the 


(1) after 


arnishee order was served; (3) at the time 


set forth in said cohveyance or assign- 
ment ” :—Held : ‘although the assign- 
ment was defective because it did not 
comply with sect. 3 of Bills of Sale & 
Chattel Mtge. Act, O.A., 1924, which 
overned the assignment in question, 
n that the assignment did not set out 
the full & true consideration for which 
it was given, nevertheless said defect 
was of no avail to the garnishor since 
the right to garnish depends upon the 
debt belonging to deft. when the order 
is taken out, & if the debtor has 
already parted with the debt under an 
assigniment good as between him & his 
assignee the defect is immatecrial.— 
McKAY v. BANK OF MONTREAL, [1932] 
1 W. W. RR. 8973; 3D. L. R. 226; 40 
Mar. L. R. 391.—CAN. 


p i. Assignment of earnings of farm 
implement.}—An assigninent of 25 
er cent. of the earnings of a farm 
mplement in favour of the vendor 
takes priority over a garnishee order 
attaching such earnings, even though 
the notice required to be given by the 
vendor was not served until after the 
service of the garnishee order.-— 
TURNER v. WATERLOO MANUFACTURING 
Co., {1926} 2 D. L. R. 706; [1926] 
Baw W. R. 949; 35 Man. L. R. 472.— 


PART V. SECT. 1, SUB-SECT. 3.—l. 

2142 iv. -}—The word ‘ debta,’’ 
as used in Code of Civil Procedure, 
8. 60, applies only to debts actually 
due; it cannot include debts, e.g. 
rent, which may become due in the 
future. Rent which has not 
become due cannot be attached either 
as a debt or as an actionable claim.— 
LACHMAN v. JARBANDHAN (1927), 
I. L. R. 50 All. 507.—IND. 


PART V. SECT. 1, SUB-SECT. 3.—J. 

o (p. 633) 1. ——— Amount of exemption 
—Not affected by payments on 
account. |-—-CONTINENTAL GUARANTY 
CORPN. OF OCaNADA, LTD. vo. Hoko- 
DYSKE & CANMORE CoaL Co., LTD. 
(Alta.), {1927} 1 WwW. Ww. R. 401.—CAN. 

d (p. 633) i. —— D & 


eputy sheriff 
gooler.} liz p | Bowne (1896), $4 
. B. ° 76.—OAN. 


oe) Gn lonneal- DOMONON tae 
ton of emp : OMINION LUM- 
BeR & Fuse. Co. vw. Knapp, (1928) 2 
W. W. R. 257; 37 Man. L. R. 353.— 


AN. 
ad (p. 633) iii. Wages Act, s.1.}— 
Pitfs., having ayy unsatisfied judgment 
nst deft. attached a sum of money 
said to be due to him, in the hands of 
the W. Co., which paid it into ct. 
Deft. was in the employment of the 
co.; he was obliged by his contract 
with it to give his whole time & 
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he garnishee order was served it operated 
in law as a revocation of the direction to 
transfer the account so long as no notice of 
or acquiescence in the transfer had been 
received by 
REKSTIN v. SEVERO SIBIRSKO GOSUDARST- 
VENNOE AKCIONERNOE OBSCHESTRO Kom- 
SEVERPUTJ & BANK FOR Russtan TRADE, 
Lrp., [1933] 1 K. B. 47; 102 L. J. K. B. 
16; 147 L. T. 231; 48 T. L. R. 578; 76 
Sol. Jo. 494, C. A. 


the proposed  transferee.— 





attention to its service: the sum 
attached was remuneration for the 
services he rendered to the co. as its 
manager, being a share of the profits 
agr to be paid in addition to salary ; 
in his employment he agreed to act 
under the polisies prescribed by the 
directors of the co.; the sum 
attached was not payable to him in 
any capacity other than that of an 
employee of the co. :—Held: the sum 
attached was ‘‘ wages ’’ within Wages 
Act, 8. 1, & should be dealt with in 
accordance with s. 7.—CRAVEN v. 
LALONDE, [1929] 4 D. L. R. 674: 64 
0. L 135. AN. 


(p. 633) iv. -J—The word 
in rule 661 includes 





d 
‘* attachment ”’ 
any process by which the wage-earner 
would bo deprived of his wages.— 
COLEMAN v. EIGHT MILK CONSOLIDATED 
SoHOOL District, [1936] 1 W. W. R. 
557.—CAN. 


dad (p. 633) v. Assignment of all 
property by debtor.j---A dobtor’s assign- 
ment of all his property under Col- 
lection Act (N. S.), to secure a judg- 
ment creditor, will not apply to wages 
oxelupt by law as hecessary for life & 
family maintonance.—-POUSHAY _ 9%. 
WELLS, [1937] 3 D. L. R. 693 11 
M. P. R. 464.—CAN. 


2146 i. Superannuation allowance— 
Civil servant.)}—Money lying to the 
credit of a retired Govt. servant in the 
General Provident Fund is not Hable 
to attachment in execution of a decree 
against him.~SECRETARY OF STATE 
FOR INDIA IN COUNCIL v. HAR CHARAN 
DAs (1929), I. L. R. 51 All. 845.— 
IND. 

e (p. 633) 1. ——.}--On the 
proper construction of Dried Fruits 
Act, 1924, in acquiring under that Act 
dried fruits on beh of His Majesty 
the Minister of Agriculture acts merely 
as the instrument of the Crown. The 
obligation to pay for the fruits is upon 
the Crown & not upon the Minister as 
such, & therefore is not subject to 
attachment by garnishee proceedings. 
— MILDURA CO-OPERATIVE FRuvuIT Co., 
LTD. wv. Noyce, Re Noyce, Ex n. 
MINISTER OF AGRICULTURE, [1928] 
Mer a 390; [1928] Argus L. R. 234. 
whereby the: remuneration of the 
holders of public offices is exempt from 
arrestment, applies to the wages of an 
ordinary workman in the employment 
of a Govt. Department.—MULVENNA 
t. THR ADMIRALTY, [1926] 8. OC. 842.— 
SCOT. 

d (p. 634) i. ——_~ ———.]— Ha YDON v. 
HAYDON & CANADIAN NaTIONAL RaltL- 
ways, {1937] 3 W. W. R. 537; 4 














2156. Add. Annotation :—As to (1) Refd. Re Pinto 
Leite & Nephews, Ha p. Visconde Des Olivaes, 


{1929} 1 Ch, 221. 


2169. aa goliath :— Refd. 
a y ce. Vorpn. v. Sedgwick, Collins, 
[1927] A. ©. 95; Richardson v, Richardson, 


(1927) P. 228. 


2170. Add. Annotations :—Folld. Employers’ Lia- 
bility Assce. Corpn. v. Sed 
[1927] A.O.95. Refd. Richardson v. Richard- 


son, [1927] P. 228. 


2170a. — 
action & had si 














D. L. R. 6173 45 Man. is. R. 465; 7 
KF, L. J. (Can.) 147.—-CAN. 
School Act, R. 8. A., 1922 (c. 61), a 
teacher’s salary is not a debt accruing 
due from day to day.—THORESON v. 
BLAIRMORE SOHOOL DISTRICT TRUSTEES 
(Alta.), [1927] 3 D. L. R. 641; [1927] 2 
WwW. ® ry 439.—CAN. 

{ (p. 634) i. —— Assistant sur- 
eon.]-——The pay of a European 

jlitary Assistant Surreon, second- 
class, of the Indian Medical Dept., 
who is a warrant officer & not a com- 
missioned officer, is not lable to 
attachment in execution of an order for 
alimony & maintenance passed by a 
civil ct. —NUGENT v. NuGEent, I. L. R. 
{1937] All. 350.—IND. 

f (p. 634) ff. Army surgeon.j}— 
The pay of an _ assistant-surgeon, 
attached to a British regiment serving 
In India, is not Hable to attachment in 
execution of a decree of a civil ct.— 
BRown® v. PEARCE (1925), I. L. R. 
48 All. 738.—IND. 


f (p. 634) ii. Soldier.}—Tho 
salary of a soldier to whom Army Act, 
44 & 45 Vict. c. 58, applies, is attach- 
able in execution of a decree in accord- 
ance with the provisions of Civil 
Procedure Code, 8s. 60 (1).—HUBAIN 
BAKESH v. BRIGGEN SHAW (1933), 
I. L. R. 55 AU.—IND. 

h (p. 634) i. Police court inter- 
ee ret wen or salary of the 
Official Italian police court interpreter 
of Vancouver paid by the city is exempt 
from attachment under Attachment of 
Debts Act, R. S. B. C. 1924, 8. 3.— 
Topp wv. DE Pao.ua (1932), 46 B. CO. R. 
278.—CAN. 





— nape 














al. Postal savings.)-—Postal savings 
are not liable to attachment or garnish- 
ment.—LUBIX v. BRISKIN, [1938] 2 
D, L. R. 68.—CAN. 


PART V. SECT. 1, SUB-SECT. 4. 


sn. Zo what court—Court of division 
where garnishee resides.}—He SAVoRD 
v. DESJARDINA, (1927} 1 D. L. R. 541; 
59 oO. L. R. 645.—CAN. 


s. Revad., 17 Alta. L. R. 109. 


co. For “the affidavit was not 
sufficient ’’ read ‘‘ not insufficient.”’ 

d (p. 687) 1. ——.--In an 
affidavit in support of a garnishee 
summons, deponent must swear 
positively to the indebtedness & the 
amount thereof, & if his affirmation 
as to the amount is upon information 
& belief only his previous positiveness 
as to the indebtedness is thereby 
qualified ; & as to a judgment debt the 
affidavit must show not only the exist- 
ing indebtedness, but also the amount 





-+—Pltfs. had brought an 
ed a judgment against a 
Russian co. in default of appearance. 
of the writ had been effected by leaving a 
true copy of the writ of summons with one 
C., who was the person authorised by regis- 
tration in England to accept service on 
behalf of deft. co. under Companies (Con- 
solidation) Act, 1908 (c. 69), s. 274. 
co. had been liquidated in Russia but this 
liquidation took no account of debts due to 
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the co. by English debtors or by the co. to 
Engtish creditors, & an order had since been 
made to wind up the co. in Hngland. The 
English liquidator decided not to attack 
the judgment. 
success to have his name removed from the 
register :—Held : 

were entitled to a 
money due to the 
of that co. in this country.—SmppG@wickK 
Cotuins & Co. v. Rossta INSURANCE Co. OF 


Employers’ 


ck, Collins, 


Cases 2156—2170a. 


O. had endeavoured without 


the judgment creditors 
arnishee order attaching 
ussian co. from a debtor 


PETROGRAD, [1926] 1 K. B.1; 95 L. J. K. B. 


Service 


The Ch. 495; 


[1933] Ch. 745, 


for which Judgment was recovered.— 
Frost v. Rocuon & VERHELST, [1924] 
3 W. W. R. 422.-—CAN. 

d (p. 637) ii. ———~-.]— An 
affidavit In enupport of a garnishee 
summons with respect to a Judgment, 
debt. need not atate the original 
amount of the judgment, but only the 
amount still due thereon.---PONTIUB v. 
SmitrH & Connauantry, [19251 38 
DL. 1.513; (192512 WoW. RR. 203; 
19 Sask. L. R. 407.—CAN. 

d (p. 037) “iii. .}—An 
affidavit for « gernishee order is not 
sufflmenc, wotose it states that it ts 
founded upon tnfermation & belief, 
or that depouc:t has knowledge of the 
facts.— TILLicumM ACHEETIO CLUB 0, 
Borick, [1925] 8 W. U7. R.368.—CAN, 

d (p. 637) iv. -——- -----. Whore the 
affidavit in support of a garnishing 
order estates that the garnishee is a 
certain named bank, it describea the 
garnishee  sufficlently.—VAN 
BENAER vw. ADAMA, {1927} 3 D. L. R. 
180; (1927) 2 W. W. RR. 2873 38 
B. C. kh. 275.— CAN. 

d (p. 637) ve ----~ ~--~.}--An_ affi- 
davit for garnishing order before judg- 
ment must satate shortly & concisely 
the cause of action in common & plain 
language, & a garnishing order tssued 
where the affidavit filed is defective 
in this respect will be set_aside.— 
Itunwn v. Boaacn, (1928] 3 W. W. R. 
422.—CAN. 

d (p. 637) vi. -—---- —--—.]}-—Although 
in an affidavit in support of a garnishee 
summons the fact of deft.’a indebted- 
ness to pitf. must be sworn to positively 
& not on mere infurmation & belief, 
this does not. mean that pltf.’s know- 
ledgo thereof must necessarily be 
absolute & complete. —POMFRET  v. 
MoRIB & IMPERIAL BANK OF CANADA, 
[1931] 2 W. W. R. 477; 3D. L Rh. 
5567; 25 Alta. L. 1..481. --CAN. 

d (p. 637) vil. ——-- ——.]--WILBON 
». DOUGLAS, [1931] 2 D. 7... . 4133 8 
M. P. KH. 84.—-CAN. 











-d (p. 637) vili. ——— ——--.}-CURLK.Y 
vy. SINSER, {1931] 3 W. W. R. 763; 45 
B.C. R. 30.—CAN. 

d (p. 637) ix. --— -—-—-.]--BANQUE 


CANADIENNE NATIONALE v. LABINE & 
COURTEMANCHE, [1933] 1 W. W. ft. 
385; 2D. L. R. 432.—CAN. 

d (p. 637) x. ———~— ———. | -SOKOL v. 
PACIFIO ORWARDING CoO., 
RerFeL. & Rovau BANK OF CANADA, 
{1933} 3 W. W. R. 353.—CAN. 

i p ings before judginent are 
cs tracedinary remedies & the statutory 
eegulenien must be strictly complied 
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LTD.,° 


7; 133 L. T. 808; 41 T. L. R. 663, ©. A.; 
affd. sub nom. EMPLOYERS’ JUABILITY As- 
SURANCH CORPN. v. SEDGWICK, COLLINS & Co., 
[1927] A.C.95; sub nom. SEDGWICK, COLLINS 
& Oo., Lrp. v. 
PETROGRAD, 136 L. T, 72, H. L. 

Annotations :—Oonsd. Lazard Bros. & Co. v. Midland Bank, 
Ltd. (1932), 148 L. T. 242. 
(1927), 187_L. T. 333; Sabatier v. Trading Co., (1927 

Firat’ Russian Insoe. v. London & Lancas 

Insce., [1928] Ch. 922 ; Re Vocalion (Foreign), Ltd. (1933), 

48 T. L. R. 525; Re Russian Bank for Foreign 


Rossta INSURANCH Co. OF 
Refd. The Jupiter (No. } 
TO 


ade, 


Sect. 263 of County Courts Act 
R. 8. M., 1913, provides that a garnish- 
ing order & summons may be issued 
pending action whon there is filed an 
affidavit “in one of the forms appro- 
priate to theo purpose in the schedule 
of forms.’’ In the present instance 
the appropricte form was No. 27, 
which says : * The sedd primary debtor 
is justly & truly indebted ... to the 
primary creditor In the aum of...” 
Tho atfidavit which was tiled satd: 
“The deft. Jn Indebted vo pltf. in the 
sum of $100 °°: ---#elds the omiasion 
from the affidavit: of he words ** justly 
& AES " waa a substantial variation 
from tho statutory form ; &, thorefore, 
the filing of said affidavit did not give 
the clerk of the county et. jurisdiction 
to isene the garnishee summons.— 
aug v. BRowN & i, & B. TRANAER, 
[1934] 1 W. W. RR. 183; 28D. dL. £t. 
302.---CAN. 


d (p. 637) xii. ~~ —-~—.]—-Whaero the 
affidavit in support of a garnishse 
summons doca not vet out suthctently 
the nature of pltf.'s vlaim the summons 
will bo set aside as issued without 
jurisdiction. Such = non-compHance 
with rule 648 is a fatal defect & cannot 
be cured under rule 273.—Joncas »v, 
PLOTKINS & LION REFINING Co. & 
IMPERIAL BANK OF CANADA, [1934] 2 
W. W. K. 142;3 D. . 1. 790.--CAN, 


d (p. 657) xiif, - --- wp An 
affidavit on whigh a garnishing order 
before judument is javied which does 
not state, as required ty sect. 3 of 
Attachmont of Debts Act, R, 8, 2B. C., 
1936, that the claim is ay “due & 
owing’ is fatally defective. The 
omission of the words © due & owing ” 
is not an irregularity which ean be 
cured, The use of the words * deft. is 
justly indebted "’ does not meet the 
requirement that the claim must be 
sworn to as “ due & owing. ”--~BROWN 
v. STMICKLAND, [1938] 1 W. oW. RR. 
399; 7 D. L. R. 7455 7 FL. J. 
(Can.) 260.—CAN. 


h (p. 637) f. Time for swearing.) 
— The fact that the affidavit in support 
of a garnishee summons waa aworn 
before the action wag begun, although 
on the same day on which the state- 
ment of claim was issued, is ground for 
setting the garnishee summons aside.—- 
Mcr’aRLAND ©, SHYMOUR, [1925] 4 
D. L. R. 944; (1925) 3 W. W. . 666: 
revag.. [19251 4 D. L. R. 325; [1925} 
3 'W. W. R. 256.—CAN. 


h (p. 637) il. ——- —— Made before 

beygun-— Invalid. }-—NEON RO- 

DUCTS OF WESTERN CANADA, LTD. v. 

BAaNOROFT, [1935] 2 W. W. R. 337: 
50 B. 0. R. 81.---CAN. 








Cases 2188 — 2236a. 


2188. Add. Annotations :—Consd. Rekstin v. Kom- 
severputj Bureau (Bank for Russian Trade, 
Ltd.) (1932), 48 T. L. R. 578 i, Cae v. 

Richardson v. Richardson, [1927] P. 228; 
Rouglass v. Lloyds Bank (1929), 34 Com. Cas. 
263; Lazard Bros. & Co. v. Banque Indus- 
trielle de Moscou, Lazard Bros. & Co. v. 
Midland Bank, Ltd. (1931), 101 L. J. K. B. 


Evans, [1938] 3 All HE. 


65. 


2210a. 





51 Sol. Jo, 532. 


Not necessary to make judgment 
debtor a party.|—LEVENE v. Maron (1907), 


Refd. 


2236a. 





ENGLISH AND Empire Digest SUPPLEMENT. 


2220a. Irregular service of notice of writ.]— 
LAZARD Bros. & Co. v. MIDLAND BANK, LTD., 
No. 2059a, ante. 

2236. Add. Annotation :—Refd. Plunkett v. Bar- 
clays Bank, Ltd., [1936] 1 All E. R. 653. 

Of army agent.}—Attachment of the 

produce of the sale of a commission in the 

army, in the hands of the army agents, held 

ineffectual as against the lien & right of set-off 


of such agents & as against a prior equitable 


assignment.— WEBSTER v. WEBSTER (1862), 
31 Beav. 3938; 31 L. J. Ch. 655; 8 Jur. N.S. 


1047; 10 W. R. 503; 54 EB. R. 1191. 
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q i. -}—Service of a garnishee 
summons set aside, the copy served 
not having been a true copy.— 
LIVERGANT v. CAPITAL JOBBERS, LTD., 
(1925] 3 W. W, &. 719.—-CAN. 


PART V.° peer aut 6.— 
- (8). 

2206 1. Claim by third party—Duty 
of court—Rights of third party.)}—Held: 
when it is suggested by the garnishee 
on the return of an order nisi for the 
uttachment of a debt that there is a 
claim by a third person in respect of 
that debt-the Justices should, in uccord- 
ance with Justices Act, 1915, 8. 131, 
direct such third person to appear & 
state the nuture & particulars of his 
clatn: & where such third person 
appears, & his clalm is disregarded by 
the justices, he has a right to be heard 
& ig entitled to review an order of tho 
justices a8 a ‘“ person who feels 
agerievod ” within sect. 150 of the gan. 3 
Act. —H ONT v. BALFOUR, (1928] V. L. ht. 
488; [1928] Argus L. It. 313.—AUS., 

h i. Affidavit of denial—Cruss- 
examinalion on—What questions must 
be answered.J—WILSON 0. FLEMING 
(1900), 19 P. RR. 203.—CAN, 

h i, —-~— Aftuchment of Debts Act.|— 
There is strong authority for holding 
that a garnishee has not the right to 
have a garnishee summons set aside 
on an appHeation based merely on the 
ground that there js no debt due from 
the gurnishce to deft., since *Attach- 
ment of Debts Act, 8. 8, makes pro- 
vision for determining such an issue.— 
SIMONSON v. SIMONSON, [1928] 3 D. L. 
R31: [1928] | W. WLR. 8633 22 Sask. 
L. R. 481.-—-CAN. 


PART V. SECT. 1, SUB-SECT. 6.— 
B. (b). 








6 i. —— Form of issue.j-—-An 
igsue directed in garnishee proceedings 
should be so framed as to disposo of 
the claims of all the claimants.— 
DOMINION BANK wv R. RP. CLARK & 
Co. (VANCOUVER), LTp.’8 TRUSTER 
(1933), 46 B. C. BR. 486.—CAN. 

sp. Onus of proof.|-—-ADOLPH  v. 
HILTon & STEPHENS (1907), 7 Terr. 
L. hk. 407; 6 W.L. R. 119.—CAN. 


PART V. ea tre 6.— 








ti. Jurisdiction of district court 
Fudge to xet aside.J|—-RABINOVITCH t. 
ELT, (1927) 3 lb. L. R. 8923; [1927] 
2W.W, R. 673; 21 Sask. L. R. 582,.— 
CAN. 

st. Debt not liable to be garnisheed— 
Indian Act, RS. C., 1906, 38. 09, 102.) 
—~-ARMSTRONG GROWERS’ ASSOCN. ¥. 
TIARRIS, (1994) 1 D. L. KR. 1043: 1 
W.W. RR. 729: 33 B.C. RR. 285.—CAN. 

sv. Error tn form.j)—- ARMATRONG 
Growrrs’ Assocn, v. Harkis, (1924) 
1b. lL. R. 1043; 1 W. W. R. 729; 
33 B.C. It. 285.—-CAN. 

sw. IVho may apply.}—A “ person 
claiming to be intereated in the money 
attached,” within Attachment = of 
Debte Act, R. S&S. S. 1920 (a. 59), 8. 7, 
is some porson, other than pitf., deft. 
or garnishee, who claims some interest 
in the monoy attached by the garnishee 


summons.—PontTivus v. SMITH & CON- 
NAUGHTY, [1925] 3 b. L. R. ; 
{1925} 2 W. W. R. 293; 19 Sask. L. R. 
497.—CAN. 

sy. .--Boyrp & E1Lair v. KERSEY 
a C.), [1927] 2 D. L. R. 679; [1927] 1 
V.W. R. 6653 38 B.C. R. 342.—CAN, 

a2. -—RAWLYK ¥v. BURDEGA, 
MELNYK & Kostiuk, [1938] 1 W. W. R. 
464; 7 F. L. J. (Can.) 278.—CAN. 

sd. Application to set aside—Necessity 
for appearance.|—-Where a deft. has not 
entered an appearance in the action he 
is not entitled to- move to have an 
attaching order obtained by pltf. set 
aside. If deft. has so moved without 
having appeared the objection to his 
right to do so cannot be cured by a sub- 
sequent entry of sappesrance.—Mc- 
DONALD v. Cocos ISLAND TREASURES, 
LTp., [1933] 1 W. W. R. 189; 46 B.C. 
IR. 360.—CAN. 


PART V.SECT. 1, SUB-SECT. 6.-—C. (c). 


so. Money paid inta court—Garnishee 
summons sct aside—Second summons— 
Payment out.J—Stcurrty LUMBER Co., 
rp, v. Rourk & RoOLcK PLAXIN, 
[1937] 2 W. W. BR. 394.---CAN. 


PART V. SECT. 1, SUB-SECT. 7. 


si. Against execution by sheriff.} 
—T he service of an attaching suinmons, 
although not a transfor of the debt, 
creates a charge on it in favour of the 
attaching creditor which is not taken 
away by the subsequent receipt of 
writs of execution by the sheriff.— 
kh. B. ANDERSON & SON v. DAWBER, 22 
B. Celt. 218.—CAN. 


t i. dgainst prior assignment— 
Validity of assignmeni—Trial of issue 
to determine— Power to order.|—PAQUET 
Co., LTD. v. WIESK & KRANT (Alta.), 
{1927) 1 W. W. R. 685.—CAN. 

t ii. — Creditors Relief Act, R. S. 
B. C., 1924 (ce. 59).J—VERNON HarRp- 
WARR Co. v. Rep & REINHARD (B. C.), 
{192712 W. W. R.117.—CAN.,. 


b i. -}—Sect. 2A of Buildors’ 
& Workmen’s Act, R. S. M., 19138, 
added thereto by 1932 (c. 21), 8, 1, 
does not apply to moneys mercly 
owing to & not yet ‘* received ’’ by 
the contractor. ASTELEIN v. Bowux. 
[1934] 1 W. W. R. 772; 3 DL. R, 
351; 42 Man. L. ht. 97,.-—CAN. 

sm. Joint & several debt—TIights of 
creditor of individual debtor.)}— Where 
money is levied under an execution 
with respect to a joint & several debt 
a creditor to whom one of said debtors 
is individually indebted ts not entitled 
to share in ita distribution under 
Creditors’ Relief Act. R. 8. A., 1922, 
except as to the surplus, if any, which 
remains after the money has been 
applied in satisfaction of said debt.— 
DONAGHUER v. CANADIAN BANK OF 
COMMERCE (Alta.), [1929] 4 D. L. R. 
540; 3 W. W. R. 109.—CAN. 

sa. Of garnishing creditorsa—Amend- 
of summons—Power of court.}— 
K., an administrator, had in his hands 
moneys of the estate, a distributive 
share of which M. as one of the next 
of kin was entitled to receive. J., a 
creditor of M., served on K. a garnishee 
summons, in which K. was described 
simply as “* K.”* T., another creditor, 
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then served a similar summons on K., 
in which K. was described as ‘‘ adminis- 
trator of the estate.” The judge 
amended J.’s summons by adding 
“administrator of the _ estate ’’ :-— 
Held: the judge had no power to give 
retroactive effect to the amendment, 
& thus give J. priority of T. on the 
basis of his earHer service.—TURVILLE 
v. MALLOY, [1929] 3 D. L. R. 25: 63 
O, L. RR, $12.—CAN. 

sb. Against wage-earners—Kffect of 
Creditors’ Relief Act, R. S. A., 1922.)— 
Creditorg’ Kelief Act, RK. 8. A., 1922, 
8. § (14), which gives priority to 
persons who “at the time of the 
seizure by the sheriff,’? or within one 
month prior thereto, were employed 
by the execution debtor, does not 
entitle them to priority with respect to 
moneys which the sheriff received by 
virtue of garnishee proceedings.— 
LINTON v. FLANNIGAN, [1929] 3 
DL. R911: 1 W. ¥ R. 921; 24 
Alta. L. R. 27 ; revg., (1929] 1 W. W. R. 
4195.— CAN. 


sc. Priority of equitable assignee— 
Over subsequent garnishor.J}—M. made 
un arrangement with an auctionecr to 
sell her chattcls on Nov. 27, 1929, 
LBofore that date she gave to a creditor 
a letter addressed to the auctioneer 
asking him to pay to the creditor a 
specified sum of money out of the pro- 
ceeds of the sale to be held on Nov. 27. 
By the same document M. purported 
to assign to the creditor the spocitied 
sum out of the proceeds of the sale. 
She gave similar documents to other 
creditors & ull were delivered to the 
auctioneer before the day of the sale: 
—Hfeld: these documents were valid 
equitable assignments; the subiject- 
matter of the assignments was assign- 
able in that way; & the claims of the 
assiznees were paramount to the claims 
of pltfs. in four Division Ct. actions, 
who sought to garnish the proceeds of 
the sale in the hands of tho auctioncor 
garnishee.— UXBRIDGE HARDWARE Co. 
v. MUSSELMAN, (1931) 1 D. L. R. 857; 
66 0. L. R. 435.--CAN, 

sm. Against assignee of book debts. jJ— 
A customer made a general assignment 
of book debts to his bank, the customer 
continuing to get in & deal with debts 
until default or notice by the bank. 
A judgment creditor then garnished 
one book debt :—Held : the bank could 
not get priority by giving notice of the 
assignment, elnce this was in the nature 
of a floating charge.—GREAT LAKES 
PETROLEUM Co. v. BORDER CITIES 
QOiL, Lrp., [1934] 2 D. | 743; 
O. hi, 244.—CAN. 
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2242 ii. —— ——.]—BRETHOUR v. 
TAYLOR & BANK OF MONTREAL (B. C.), 
[1927) 3 W. W. R. 166.—CAN, 

2242 Hii. After notice of 
assignment of reversion.}—FOULDS 0». 
a a (1896), 11 Man. L. R. 300.— 








sd. —— By judgment debtor—To 
sheriff.J}—Held : payment by the judg- 
ment debtor to the sheriff of the amount 
of the execution did not entitle him 
to have the garnishecs discharged.— 
KOLEGA v. GENBSER (Man.) (1912), 22 
W.L. R. 197; 6 D. L. R. 188.——CAN. 


2278. After this case add :— 


See, generally, INFANTS, Vol. XXVIII. : 
934-936. ~ 7 ee 


2279. Add. Annotation :—Refd. C. L. v. C. F. W., 
[1928] P. 223. 


2280. Add. Annotation :—Refd. C. L. v. C. F. W., 
[1928] P. 223. 


2295a. ——— Private company.]—FENTON v. EAST 
(1910), Y. S.C. P. 


2311a. Stock held in trust for debtor—Debtor 
having discretionary trust as to part of fund.]— 
A testator by his will directed that certain 
stock should stand in the names of his exors., 
& the dividends should be paid to G., during 
his life, & on his death to H., his widow, 
“‘ she to lay it out for the good of his children,”’ 
& that when the youngest child should come 
of age, the fund should be sold out & divided 
amongst the children. In an action in which 
‘E., after the deatb of G., was a deft. :— 
Held: an order might be made under 
Judgments Act, 1838 (c. 110), ss. 14, 15, for 
charging ‘‘so mich of the dividends as were 
payable to I. fo> her own use & bencfit.’”— 
FOWLER v. CHUL.CHILL (1843), 11 M. & W. 
57; 2 Dowl. N. S. 562; 12 L. J. Ex. 230; 
7 Jur. 156; 152 i. R. 714. 

Annotation :—Consd. South Western Loan & Discount Co. 

v. Robertson (1881), 8 Q. B. D. 17. 

2335. Add. Citation :— sub nom. Re WuUTCUINSON, 

Ex p. TWUTCHINSON (1885), 16 Q. B. D. 215. 


2350. After the word ‘“ Held”? add “ (ERLE, J., 
diss.) ”’ 
Annotations :—For the annotations is 
original volume substitute as follows . -—- 


Annotations :—-Dbtd. Beavan v. Oxford (1856), 6 De Gi. at. 
& G.507. I prefer the opinion of Eni, J., to that of the 
other three judges (TURNER, L.J.). N.F. Kinderley v. 
Jervis (1856), 22 Beav. 1; Seott v. Hastings (1858), 
4 . & J. 633. Consd. Nicholls ». Rosewarne (1859), 
60. B. N.S. 480. NF. Benham v. Keane (1861), 1 John. 
& H. 685. Dbtd. Pickering v. Ilfracornbe Ry. (1863), 
L. R. 3 C. P. 235: Robinson v. Nesbitt (1868), L. R. 3 
C. P. 264. The opinion of the majority of the et. in that 
f i. Distribution— Unaer 

Creditora Relief Act.|)—WaARD (ROBERT) 

& uTD. =v. WILSON (1907), 7 


the 


of deccased 


PART V. SECT. 


case is no longer Jaw (BOvVILL, C.J.). 
tincntal Union Gas Co. ( 
Punchard wv. Tomkins (1882), 31 W. R, 286. 


Vol. XXI.—Execution. Cases 2278—2438a. 


N.F. Gill v. Con- 
1 R. 7 Exch. 833. Dbtd. 


18732), 
The case of 


Watts v. Porter is itself unsound law, but ERLE, J.’s 
coustruction of Judgments Act, 1838 (c. 110), is now held 


to be the law (Curry, J.). 


Co. 
frs 


693, 
©. Lumley (1858), 6 H. 


). N.F. ie General Horticultural 
Mcp. Whitehouse (1886), 32 Ch. D. 5123 Re Leavesley, 
91]. 2 Ch. 13; Vacuum Oi! Co. ». Ells, [1914] 1K. B. 
Refd. Hirsch ». Coates (1856), 18 C. B. 757 ; Croft 
L. Cas. 672; Baker wv. Tynte 








(1860), 2 EK. & BE. 897. Mentd. Whistler v. Forster (1863), 
14C. B. N.S. 248. 
2430a., ——, }—5 Vict. Cc. 5, 8. 4, cone- 


2436 
2438 


3, SUB-SECT. 4. 
@ i. -——- Compensation for dependants 
workman. \— Money 


ferred on the ct. no new summary jurisdiction 
with respect to granting injunctions; but 
the remedy provided thereby was intended 
only for limited & interim purposes, viz. to 
protect stock until the party having a claim 
to it can haveetime to assert that claim by 
bill. Tl. obtained a restraining order under 
the above statute on May 30, but he neglected 
to file a bill. Upon motion made June 380 to 
discharge the order :-—-2Teld : the order could 
not stand without a bill fled ; & although the 
ct. had power to continue the order until a 
bill should be filed, yet that this was not, by 
reason of [.’s delay in filing a bill, a proper 
ease for the exercise of such power.—ZJte 
Sursspe (1842), 6 Jur. 597, 054. 

. Add. Citation :-—‘' Madd. & G. 1.” 


a. —— Beneficila} owner.]—A_ cestui 
que trust or equitable mntyee. of shares who is 
entitled to restrain a transfer can apply to 
the High Ct. under Ct. of Chancery Act, 
I8tl (c. 5), 8. 4, & RS. CL, Ord. 46, for an 
order restraining the co. from allowing a 
transfer to be made, & this appears to me to 
be his only remedy where he i not himself a 
transferec, & as such entitled to be registered 
as ao shareholder (LINDUELY, L.J.).—Socitrh 
GENGRALT DE Panis v. 'TRAMWAYS UNION Co., 
Lrp. (1884), 14 Q. BLY. 424; 54 LJ. Q. B. 
177; 52 1. TT. 912 C. A.; affd. on other 
grounds, sub nom. Societe GENERALE Dr 
Paris v. WALKER (1885), il App. Cas. 20, 
H. I. 


have no jurisdiction to make an order 
for the appointment of a receiver if 
the order is, In effect, an fajunetion 


mid . . . 
I mrainst deft. restraining him from 


W.L. R. 37; 13 B.C. R. 273.—-CAN. 
ii. Deduction of gsolicitor’s 
fee.J\—There is no authority for the 
deduction of a solr’s fee when a 
garnishee in a county ct. action pays 
the garnished money into = ct 
SEGUIN vw. RANDALL & DOMINION 
BANK, [1933] 3 W. W. BR. 675.—CAN. 
8l. Discontinuance of action.J——Upon 
discortinuance of an action the 
Zarnishment proceedings therein auto- 
matically terminate.— INTERNATIONAL 
PETROLEUM & LAND TRADING Co., 
litrp,. vw. Ross & Royau BANK oF 
CaNaDA, ALDOUS wv. Ross & ROYAL 
BANK OF CANADA, WILLIAMS, MANSON, 
Brown & HaRvEY, {1933} 3 W. W. R. 
648.—CAN. 


PART V. SECT. 2, SUB-SECT. 5.—A. 

2289 i. Fund in court-——-Paid undcr 
garnishee proceedings.J}—PRAT v. HITcH- 
COCK, JONAH v. HitcHucock, [1925] 3 
D. L. R. 1142.—CAN. 


PART V. SECT. 2, SUB-SECT. 6.—A, 
se. Costs of obtaining  orders— 
nm windingup of company—By 

whom payable.J\—Re SASKATCHEWAN 

CO-OPERATIVE ELKVATOR Co., LTD.. 

Davinson v. SWANSON (S.), [1928] 2 

W. W. R. 256.—CAN. 


PART V. SECT. 3, SUB-SECT. 2.—-D. 

2393 i. Right of assignor to fund.}— 
Re Davinson & Smitn, Ex p. LONDON 
GUARANTEE & ACCIDENT Co., [1925] 
2 dD. L. R, 433.—CAN. 





into ct. as compensation due to the 
dependants of a deceased workman 
under the Workinen’s Compensation 
Act, 1925, {8 not snbject to arrest- 
ment.—- WILLIAM Hamp & Co., Erp, 
v. CAMPBELL, [1925] S. C. 314.—SCOT. 


PART V. SECT. 3, SUB-SECT. 6. 

sf. Order olitained without notice of 
prior assigninent— Notice of assignment 
entered in accountant’s office.)}—-Cor- 
TINGHAM ov. CoTri.ostAM (1886), il 
Q. It. 294.—-CAN. 


PART V. SECT. 5. SUB-SECT. 1. 


2448 i. Not creculion but equitable 
relief. \—Kquitable execution In a moans 
of freeing exigible assets frem imipedi- 
inents in the way of execution & 
reaching them when such impediments 
prevent them from being taken tn 
the ordinary course; it will not be 
awarded wniess it is rearonably clear 
that benefit will be derived from the 
appointment of a receiver.--STRANG 
ve. BEAL, [1923] 3 DPD. L. R. 1141; 52 
O. L. QR. 208.—CAN. 


PART V. SECT. 5, SUB-SECT. 2. 

sg. Of master.jJ--Tho master of the 
High Ct. has no jurfadiction to 
make an order appointing a receiver 
by way of eqvutable execution.— 
Taree v. Mcrvuy, [1928] I. R. 125.— 


sh. Effect of County Courts Act, 
R.S. M., 1913, 8. 57.}--Underthe above 
sect. county ct. judges in Manitoba 
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receiving the moneys theroln referred 
to.--MekrARLANE. YY, FRANKLIN, (1024) 
3D. L. R. 605; 2 W. WwW, ht. 10386; 
34 Man. L. R. 203.---CAN, 

6j. Action commenced in one Judicial 
district—A ppointment of reeeiver— Land 
in another district,)-~ aNTERNATIONAL 
HARVESTER Co., LTD. vo. KIRK, [1928] 
1W.W. KR. 303; 22 Saen. La. 1k. 485.— 
CAN. 
sk. Property outside jurtsdlictton.}-— 
The Calcutta High Ct. on its original 
side can, in a proper caso, uppoint 
a@ receiver of property outside Ite 
territorial jurise ietlon in execution 
of a money decreo.--—-PRAMATHANATH 
MALIA vw. Low & Oo. (1929), I. L. RR. 
57 Cale. 964.-——IND. 


PART V. SECT. 5, SUB-SECT. 3.-—— 
A. (a). 

2453 v. .j-A pltf. who holds 
a judgment on which he is entitled 
to issue a writ of execution against 
goods only, & who seeks the appoint- 
ment of a receiver to take possession 
of the goods, must show (inter alia) 
that he is entitled fo have the goods 
scized, but that it is frpossible owing 
to some impediment in law of deft.'s 
interest.—LANGSTAFF vv, SQUIRRELL, 
(1924) 2 DL. 1. 930: (1924) 1 WoW. 
£265: 18 Sask. L. R. 250.—CAN. 

2453 vi. —---.}-The appointment 
of a receiver by way of equitable 
execution will not as a general ruje 
be made, uniess there exists some 





Cases 2454-25478. ENGLISH AND Emprre Diaest SUPPLEMENT. 


2454. Add. Annotation :—Retfd. Ideal Films v. 


2502. Add. Annotation:—Refd. Ideal Films v. 
Richards, [1927] 1 K. B. 874. ; 


2463. Add. Annotation :—Refd. Re Bueb, [1927] 


W. N. 299. 


2465. Add. Annotation :—Refd. Re Bueb, [1927] 955 


W. N. 299. 


Richards, [1927] 1 K. B. 374. 


2526. Add. Annotation :—Retd Guatemala (Re- 


publica de) v. Nunez (1926), 95 L. J. K. B. 


Part Vl.—Discovery in Aid of Execution. 


2547a. ———- On foreign debtor—Temporarily within Jurisdiction—Form of order.)—PRaAcTICcE Norn, 





special difficulty or legal impediment 
to obtaining execution in the ordinary 
course by garnishment of the debt 
due to the execution debtor.—ROoOYAL 
TRuUAT Co. v. KRirzwiser, [1924} 3 
eS RK. 596 ; [1924] 2 W.W.R. 760.— 


2453 vii. -+—Before a receiver 
by way of equitable execution can 
be appointed, there must be a legal 
right the creditor to be paid out of 
the particular asset, which he cannot 
reach unless aided by the ct.: but 
the creditor cannot this process 
reach @ kind of asset not exigible 
under Boy execution.—EATON 
BRANT (1924), 55 O. L. R. 346.-——CAN., 


2453 vili. ——.]—TnOMSON v. CUSH- 
tN@ (1889), 30 O. R. 123.—-CAN, 


ae Se OnEETEn Te B R. 
.9 R. & G.) 1BOe OAn. , metas 


2458 x. «+A receiver will :.ot 
be sDpomven y way of equitable 
execution with respect to property 
which is capaul of being reached by 
way of ordinary legal process, unless 
the ct. is satisiied that there are special 
_circumstances which would justly 
entitle applt. to such relief.—MEN- 
ge Hashanous Be Tascase 1082) % 

; CH. KINRICHS, [1 
Ww. W. R. 218.—CAN. 

8]. Whether granted as of right.)— 
It is erroneous to assume that because 
property of a judgment debtor is not 
jable to the ordinary processes of 
execution, the judgment creditor must 
be able successfully to invoke the 
equitable Bi herria a of the ct. to 
obtain realisation of the property.— 
MATTHEWSON v. STREDIOKK, [ 1924) 
race L. R. 1085; 2 W. W. R..1099.— 


PART V. neoT 5, SUB-SECT. 3.— 








sm. Property exempt from seirure—- 
Homestead.J—A judgment creditor 
cannot have equitable execution with 
respect to property which could not be 
taken under execution at law if the 
debtor had the a instead of only an 
equitable interest therein. Therefore 
equitable execution cannot be obtained 
against a judgment debtor’s equitable 
interest {in land which is his homestead, 
where homesteads are made exempt 
‘from. seizure under a writ of execution. 
-——STOEHR & MCPHERSON v, MORGAN 
(Sask-), {1929} 4 D. L. R. 301; 2 

. W. R. 577.—CAN. 


PART V. SECT. 5, SUB-SEOT. 3.—C. 


2400 ii. .}—The ot. has no juris- 
diction to enforce payment of a judg- 
ment debt by appointing a receiver of 
the future ear of the judgment 
debtor.—S1MPSON wv. SIMPSON (1934), 
49 B. OC. R. 288.—CAN. 


ni. Legal estate in remainder.}—A 
vested interest in land subject to 
another person’s, life estate does not 
constitute a sufficient present interest 
in land to justify the appointment of 
a receiver with a view to tion.—- 
MATTrHEWSBON v. STREDIORE, [1924] 8 
D. iL. R. 1085; 3 W. W. R. 1099.— 








[1928] W. N. 209. 


ences 





——:}—-BAaRNES % SHARPR, 


qi. 
(1924) 2D. L. R. 1119 2W. WwW R. 


462.—CAN. 

ap. License.|J—An ordinary hotel 
lease containing all the usual terms in 
favour of the lessor with respect to the 
license shows a primé facie interest of 
the lessor in the license, which a Ct. 
of Equity will in a proper case protect 
by the interlocutory appointment of a 
receiver.— OPOLITAN ‘THEATRES, 
LID. v. HARRIS (1935), 358. R.N.8. W. 


228;52N. 5. W. Ww. N. 68.—AUS. 
sr. Profits o tel.J—Plitis. claimed 
to be entitled ossession of the land 


on which a ho was erected & also 
to the furniture. in the hote)] :—Held: 
an order appointing a receiver of the 
profits of the business should be set 
aside, as under no circumstances could 
pltfs. be ontitled to the profits arising 
from the business carried on by deft.— 
CLYDESDALE v. McManus, [1934] 
W. A. L. R. 89.—AUS. 


PART V. SECT. 5, SUB-SECT. 7. 

sw. Subsequent execulion liens—e- 
gistered before mortgage.]--Where a 
mtge. has been executed before 
execution liens were filed against the 
property but rogistration has been 
delayed for non-compliance with statu- 
tory formalities until the execution 
liens have been registered, the mtge. 
has priority over the execution liens.— 
LAROSE v. WHITE PACKING Co., [1937] 
21). L. R.765; 0. BR. 470.—CAN, 


PART VI. 


h i. .}~-Where an order 
under Rule 478 (1) for the examination 
of a judgment debtor orders his attend- 
ance for examination, it is not necessary 
to serve him witb a subpana under 
Ruie 4803; the service of the order 
& appointment on him with payment 
of conduct money is sufficient. Bot 
if such order provides only that he be 
orally examined & docs not order him 
to attend for examination or to produce 
his books or documents, it is then 
necessary to serve a subparna to compel 
his attendance or to produce such 
books & documents as may be required. 
-—-GREAT West LIFE ASSCE. Co. v. 
WriGut, [1928] 4 D. L. R. 144; [1928] 2 
W.W. BR. 94; 22 Sask. L. R. 409.—CAN., 


si. —— —— Mortgagor—Although 
execution atayed.}——FRANCO-BELGIUM 
INVESTMENT Co. v. MCNAMARA (Alta.), 
(1918] 2 W. W. R. 929.—OAN. 


a i. .}-Order made for 
examination, where it was disclosed 
that aerate debtor had purchased 
& pu in his wite’s name certain land 
& had paid“out money on account of 
the purchase price & for interest & 
taxes.— BEAU MONDE Labia’ TAILOR- 
ING Co. v. GaRRETT, [1925] 3 D. L. R. 
9357 PY 57 oO. L. R. 256.—CAN. 


a ii. Mother-in-law of judgment 
debtor.}—Order made for examination, 
where it was disclosed that judgment 
debtor had made paymente to his 
mother-in-law of sums which it was 
alleged she had lent him.—Bravu 
MONDE DLaprrea’ TarLorntne Co. 2». 
GARRETT, [1935] $8 D. L. B. 9573 57 
oO. L. R. 268. AN, 
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— 


b i. Tranaferee of tand in another 
Province.]—— CRUCIBLE STEEL Co. v. 
FRFOLKES (1912), 21 O.. W. R. 302; 
30. W.N. 750; 1D. L. R. 381.—CAN. 


2552 {. Nature of examination. 
The questions should be limited to the 
scope of the order for examination.— 
FLANAGAN v0. ENGLAND, [1936) 3 
D. L. R. 360; poo) 2W. W. R. 428; 
20 Sask. L. R. 579.—CAN. 


2562 il. Judgment on contract 
readjusting earlier  contracts.J}—~ On 
examination for discovery in ald of 
execution on a judgment recovered 
on a contract, debtor may be required 
to answer questions relating to his 

Roperty & his dealings with it prior 
o the date of the contract sued on, 
where it is shown, even by evidence 
adduced on an application to a qace 
to compe) debtor to answer 6 
questions, that the contract had 
replaced earlier contrdcts between the 
same parties & was merely a readjust- 
ment of a liability incurred prior to 
its date.—STANDARD . TRUST . &. 
WALTER, [1926] 1D. L. R. 86; [1926] 
Ban Ww. R. 16; 22 Alta, L. R. 176.— 


st. Refusal to attend.) —K. B. 
Rules (Sask.), Ord. 33, contains no 
provision for compelling the attend- 
ance of a person ordcred to attend for 
exainination other than that contained 
in r. 480.—SasKATOON HARDWARE 
Co. v. McManus, [1924) 83 D. L. R. 
344 ° 2 Ww. Ww. R. 809.—CAN. 


SZ. Non-attendance on previous 
day waived.|—Where non-attendance 
on the day fixed by an order for deft.’s 
attendance for examination as a judg- 
ment debtor is waived by pitt., deft. 
cannot be committed for failure to 
attend upon a subsequent day, the 
effect of the order peng spent.— 
Hyatt v. OWENS, [1927] nL. R 
563; 60 0. L. R. 489.—CAN. 


sa. Scope of examination— Evidence 
admissible as proof of ability to pay.}— 
On an application under King’s Bench 
Act, s. 51 (a), the ct. has no juristiction 
to adjudicate upon the question of a 
fronudulent conveyance, yet the ocir- 
cumstances under which the debtor 
bas transferred his property may be 
considered for the purpose of aasisting 
the ot. in concluding whether the 
debtor’s failure to pay his debta was 
due to Inability or unwil esa to pay. 
— BELL v. LONG, {1928) « W. Ww. 
208.—CAN. 

sb. What must be shewn.}—Under 
Alberta, rule 634, it fs not necessary 
for a judgment creditor app! to 
the clerk of the ct. for an appointment 
for the examination of the judgment 
debtor to show that the } ent is 
still unsatisfied or that an execution 
bas been returned by the sheriff nulla 
bona; nor is he required to obtain a 
judge’s order for the appointment.-¢ 
LTD. v. RYAN, ae 











CONWAY'S, 
D. L. R. 293; 3 W. ; 
ta. L. R. 124.—CAN. 

sd. Disobedience to order—Contemnt 
of court.}-——STaNDARD BANK OF CANADA 


& CANADIAN BaNK OF COMMEROE ¥. 
bry (Alta.), {19239} 3 W. W. R. 746. 


8 
QO; 24 


4, 
Sia. 


387. Add. Annotations:—Refd. Jones v. 


55. 


55a. 


55b. 


Vol. XXII. Cases 4—117 


EVIDENCE. 


Part I.—General Principles. 


Add. Annotation :—Refd. Butcher Wetherly 
& Co. v. Norman, [1934] 1 K. B. 475. 


Interview—Dictaphone record.|—The dicta- 
phone record of an interview may be accepted 
in evidence.— BUXTON v. CUMMING (1927), 71 
Sol. Jo. 232. © ; 
Great 
Western Ry. Co. (1930), 47 T. L. R. 89. 
Purkis v. Walthamstow Borough Council 
(1934), 151 L. T. 30. 
Add. Annotations :—Consd. Winnipeg Elcc- 
tric Co. v. Geel (1932), 48 T. L. R. 657. Refd. 
Jones v. Great Western Ry. Co. (1930), 47 
ia R. 39; Place v. Searle, [1932] 2 Kk. B. 
———.]—At the close of pltf.’s case, deft. 
applied for a nunsuit, on the ground that 
there was no evidence given of such negligence 
as to render deft. liable. The judge refused 
to stop the case, but reserved leave to move 
for a nonsuit. The jury having found for 
plitf.:—Held: (1) when at the close of pltf.’s 
case there was no evidence upon which the 
jury could reasonably & properly find a 
verdict, the judge ought to have directed a 
nonsuit ; (2) in every case before ovie once is 
left to the jury there is a preliminary question 
for the judge, not whether there is Jiterady 
any evidence, but whether there is any 
evidence upon which a jury can properly 
roceed to find a verdict for the party pro- 
ucing it, upon whom the onus of proof is 
imposed.—GIBLIN v. MCMULLEN (1869), 
Ih. R. 2 P. C. 317; 5 Moo. P. CLC. N.S. 434 ; 
38 L. J. P. C. 25; 21 L. T. 214; 17 W. R. 
445; 16 B. R. 578, P. C. 
-|— Where pltf. has closed his evidence, & 
the judge who tries the case is of opinion that 
there is no case to go to the jury, he ought 
to direct accordingly.—DANIEL v. METRO- 
POLITAN Ry. Co. (1871), L. R. 5 W. L. 45; 
40L. J.C. P. 121; 24 L. T. 815; 35 J. P. 
708; 20 W. R. 37, H. L. 





Annotation :-—Relid. Williams v. G. W. Ry. (1874), L. BR. 
9 Bxch. 157. 


55¢. 





an action for personal injuries the judge 
refused to nonsuit on the ground of there 
being no evidence of negligence, & the jury, 
having heard the whole case, disagreed :-—— 
Held: the judge was entitled to enter judg- 
ment for deft.—PETERS v. PERRY & Co. 
(1894), 10 T. L. R. 366. 


Annotation :—Consd. Skeate v. Slaters, [1914] 2 K. B. 429. 


ce 


a er re NR 


Power of judge to change ruting.|—In | 


55d. 


55e. 


—— —-—.]—SHEARS v. MENDELOFF (1914), 
30 T. L. R. 842. 


.J}—In an action tried with a jury 
the judge was asked at the conclusion of pltf.’s 
case to withdraw the case from the jury on the 
ground that pltf. had failed to make any case 
against defts. The judge refused to do so. 
Witnesses were then called for the defence. 
The jury disagreed. Subsequently an applica- 
tion was made to the judge to enter judgment 
for defts. upon the above ground & also upon 
the ground that upon all the evidence in the 
case the jury could not reasonably have 
found a verdict for pltf. The judge having 
refused to enter judgment for defts. :--——Held: 
(Ll) a judge at the trial had power to enter 
judgment for deft. if upon the case as a whole 
the evidence of pltf. was so weak that a 
verdict in his favour would have been set 
aside as unreasonable. 

(2) A judge who at the conclusion of pltf.’s 
case has ruled that there is some evidence for 
the jury, is entitled at the conclusion of the 
whole case to reconsider his ruling & to enter 
judgment for deft., if he is then of opinion 
that pltf.’s evidence fails to disclose any cause 
of action against dett.--SKIEATEH v. SLATERS, 
Lrp., (1914]2 K. 3.428; 43 1.3. K. B. 6076; 
110 L. T. 604; 30 T. T KR. 290, C. A. 








snnolations :—-As to (1) Oonsd, Ona, Gurney t. 
ry 


Sththorp & Cox, [1918] 1 
Griffiths, [1921) 1 A. 


K. B. Refd. Kverett v. 


G. 631. 44 to (2) Refd. Cooke v. 


Wilson (1915), 85 L. J. K. B. 858 5 Place v. Searle, (1932) 


2K. B. 497. Generally, Refd. Gascoigne v. Gascoigne 
(1917), 87 L. J. K. B. 333; Ceoker v. Crokor (1932), 48 
T. L. R. 59 

57. Add. Annotation :—Refd. Jones v. Great 


59a. 
717. 
80. 
101. 


116. 


117. 


criminal jurisdiction that the ct. must 


Weatern Ry. Co, (1930), 47 T. L. R. 39. 
Add. Annotation :—Refd. Jones v. Great 
Western Ry. Co. (1930), 47 T. I. RR. 39. 

——- ——,]-—GIBLIN v. MCMULLEN, No. 55a, 
anle. 

The names of the parties should be reversed 
in each court. 

Add. Annotation :—As to (1) Refd. Re Davy, 
[1935] P. 1. 

Add. Annotation : —Folld. Isaacs v. Cook, 
[1925] 2 K. B. 391. 

Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 


Add. Annotation :-—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 9d 
L. J. P. 145. 


PART I. SECT. 4, SUB-SECT. 2. 





PART I. SECT. 1. 
- mal trials dia- | be satisfied beyond reasonable doubt aoe IHON v. ASBINI- 
tinguished. | — Where "the uestion “to | et es ps ae ass ty peel ca To eM ch aa) 8. De Le R. 18 
a on oor af Ld y. ° ° V5 ask. ° ° 
speighoeree al Ofte: [1026] v. L. R. 278; [1926] Argus Ge can 


ether or not a criminal offen 


n 
does 


P 

or not an offence has 
should apply the 
as to the suffi 


committed, but this queation . 271.—AUS. 


not direct] 


upon the 
. the ot., in dec 


ding whether 
committed, 


ordinary civil rule 
ciency of proof, & not 


5 iv. 





the rule which provails in a ct. of | 205.—CAN, 


PART I. SECT. 3, SUB-SECT. 1. 

—CONBOLIDATED WAFER 
Co., Lrp. v. INTERNATIONAL CONE Co., 
Lrp., (1926]4 D. L. R. 74; 59 


1 


n i, —~—-.]—Dok d. PRTIT v. RENARD 
(1850), 6 VU. C. R. 501.—CAN. 
n il. -}+-MONTREAL Trost OO. v. 


CANADIAN Paorrio ERY. Co., (1927] 4 
D. L. R. 8738 , 61 QO. L. R. 137.—OAN. 





0. L. R. 


Vases 155—31la. 


155. Add. Annotations :—Distd. 


Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 39. 
Consd. The Kite, [1933] P. 154. Refd. Cos- 
mopolitan Shipping Co. (Inc.) v. Hatton & 
Cookson, Ltd. (Liverpool) (1929), 143 L. T. 
296; McGowan v. Stott (1923), 99 L. J. 
K. B. 357, n. 


198a. ——— Replevin.}—In replevin, if there be 


any affirmative issue on pltf.¢ he is entitled 
to begin.—CurTis v. WHEELER (1830), 
Mood. & M. 493; 4C. & P. 196; 172 E. R. 
668, N. P. 








-—In replevin there was a 
cognisance for rent in arrear. To this there 
were two pleas, the one stating that a certain 
agreement had been entered into between 
the landlord & tenant, & that the tenant 
was subsequently induced by the landlord 
to enter into another agreement, which 
second agreement was the demise in the 
coghisance mentioned; & that this latter 
agreement had been abandoned by mutual 


198c. 


ENGLISH AND KMPIRE DIGEST SUPPLEMENT. 


consent before anv rent became due. The 
other plea was similar, except, that it averred 
that the tenant was induced to enter into 
the second agreement by fraud. Replication 
to the one, denying the abandonment; & to 
the other, denying the fraud :-—Held : on 
these pleadings, pltf. had the right to begin. — 
WILLIAMS v. THOMAS (1830), 4 C. & P. 234; 
172 E. R. 684, N. P. 


.J—In replevin any issue in which 
the affirmative is on pltf. gives him the right 
to begin.—JAMES v. SALTER (1835), 1 Mood. 
& R. 501, N. P. 








220a. One counsel on each side to be heard.J— 


Only one counsel on each side is to be heard 
on the claim of right to begin, & the counsel 
for deft. has the right to reply.— RAWLINS v. 
DESBOROUGH (1837), 2 Mood. & R. 70. 


227. Add. Annotation :—Refd. Herniman v. Smith, 


[1938] A. C. 305. 


: Part Il.—Admissibility of Evidence. 


304a. Effect of letter written by plaintiff’s solicitor.] 


—A letter written by pltf.’s attorney, 
- demanding payment of an inclosed bill, does 
not confine pltf. from going into evidence of 
other matters not incluued in the bill so 
inclosed.—SHORT v. EDWARDS (1795), 1 Hsp. 
373; 170 BH. R. 390, N. P. 


811a, —-—- Murder of employer—Books with false 


entries on which commission payable to 
employee found by body.]—Applt. was in- 
dicted for the murder of his employer, whose 
dead body was found in the latter’s locked 


288. Add. Annotation :—Refd. Davy v. A.-G. 
(1934), 50 T. L. R. 588. 
garage. Iividence was given (inter alia) 


that on the seat of a car in the garage at the 
time of the discovery of the body there were 
found books which had contained entries or 
impressions of fictitious orders showing that 
applt. had been paid commission thereon. 
These entries or impressions had apparently 
been made by applt.’s employer, & the 
leaves had been torn out. Evidence was also 
given that in the garage there was found a 
Ietter written to applt. by his employer & 
making an appointment. This letter was 
found open ®& crumpled, but it was not 


PART 1. SECT. 6, SUB- SECT. 1.—A, 


119 xxv. Payment, }—Bronn- 
B8ON v. NORTHGRAVES (Sask.), [1925] 
3 W. W. R. 456.—CAN, 


119 xxvi. —-—— Loan nol renaid.j}— 
To establish a claim for money lent 
rtf, must allege & prove non-payment, 
Jn the bearing of a complaint in a ct. 
of petty sessions for money Ient, ovi- 
dence was given by deft. that he had 
repaid the money. & by the com- 
lainant denying ¢ e repayment. ‘I'he 
netices, being unable to decide whether 
or not repayment of the loan had been 
made, ismissed the complatut :— 
Held: as the complainant had not 
established his case, the justices wore 
right in -disnissing the complaint.— 
NEISON v. CAMPBELL, [1928] Toe: AK. 
364: [1928] Argus L. KR. 221 AUS. 





PARE eS SECT. 7, SUB-SECT. 1. 


q i. - -)}-—-Where practically 
all” the correspondence between the 
parties save one letter, had been 

luced in evidence :—-Held: the way 
ad been opened, & the entire corre- 
spondence was properly admissible.— 
RacrNa vw. CANADIAN BANK OF CoM- 
MERCE (1920), 47 N. B. R. 480.—CAN. 
266 ii. .}—Where there was no 
unfairness to accused in admitting as 
evidence only a portion of a statement: 
—Held: the judge was not bound to 
admit the whole statement.—R. », 


PART I. SECT. 8. 
af. Evidence tendered after hearing 
c before entry of formal judgment.|— 
While after a trial has beon closed & 











oral jidenent rendered the trial judge 
has jurisdiction to grant cither party 
leave to adduce further evidence before 
the entry of formal judgment, yet this 
leave should never be given unless it 
rccms imperative in the interests of 
justice that the case should be re- 
opened.—-SaALES v. CALGARY STOCK 
aan {1931} 3 W. W. R. 392.— 


PART II. SECT. 1. 


h (p. 54) &. Evidence of absence 
of previous accident.}—In an action for 
damages for injuries resulting from a 
fall sustained by the female pltf. when 
entering deft.’s hotel on a visit to one 
of the sample rooms, evidence .of tho 
hotel manager that during the ten 
ate he had been manager he had nover 
reard of any accident at or complaint 
of the entrance in quostion was held 
admissible.——-WaAY v. LELAND HOTEL 
Co., LTp., (1928] 2 D. L. R. 235 3 [1927] 
Ww. WwW. R, 224.—-CAN. 

sg. In action for breach of contract— 
Corresnondence irrelevant to issue— 
Affecting conduct of parties before 
at trial.}—BurRKaRD & Co., LTp. vw. 
WaAHLEN (1928), 28 8S. R. N.S. W. 607; 
45 N. S. W. W. N. 201.—AUS. 

sj. By conaent—Kvidence otherwise 
inadmissible.}—Evidence not  other- 
wise admissible, or which would have 
been Hable to rejection if any objection 
were taken to it, may be perfectly 
good evidence if’ admitted by the 
consent of the parties. Sener: IBHAN 
v. agai NaTH (1924), I . R. 46 All. 


PART IL. SECT. 8, SUB-SECT. 2.—A. 
306 i. ——— Oircumstances of case.J— 
co | 





A nroinlasory ote was discounted 
with private funds advanced by a 
bank manager as agent for the lender. 
In an action against the original maker 
& another party, who signed the note 
as a maker, at the request of the 
manager, before {ts maturity, but 
several months after it was discounted, 
& while it was in the bank for collec- 
tion :—J/eld : evidence of the con: 
verrsation between the manager & such 
party at the time the latter signed was 
admissible on his defence of want of 
cousideration as part of the res geste,— 
Rocera v. WEIR (Alta.), [1927] 4 
cA L. R, 445 3; [1927] 3 W. W. R.177.— 


Telephone conversation— 
Prof of mithoria: of agent.j—Held: a 
telephone conversation war admissible, 
where evidence existed from which 
it cowd be inferred that the telephone 
conversation took place with a person 
anthorised to engage in such a con- 
versation.—Re DkrEYFUB (LOUIS) & 
SouTH AUBTRALIAN MILLING & TRAD- 
ING Co., [1923] S. A. S. R.s75.—AUS. 


sl. Telcgrams— Between Civil Com- 
missioner d- Mines Dept.—On re 
for cancellation of certificate.}—Whore 
a request for the cancellation of a 
certificato granted to the discoverer 
of diamonds is made by the holder, 
who knows that the consent of the 
Mines Dept. ig necessary, telegrams 
which pass between the Civil Comr. to 
whom tho request is made & the Mines 
Dept. are admissible against the holder 
in subsequent iIcgal proceedings in 
which the cancellation is in issue as 
art of the res geste.—CaPkK COAST 

XPLORATION, LTD. v. SCHOLTZ, [1932] 





PART Il. 


proved that it had reached applt. The 
theory of the prosecution was that, the 
fictitious character of the orders having been 
discovered by the employer, an altercation 
had arisen & the applt. had murdered him. 
Applt. was convicted :—Held: evidence 
above described was admissible as part of the 
circumstances of the case, & the conviction 
must be affirmed.—R. v. PopMoRE (1930), 
Fa er L. R. 365; 22 Cr. App. Rep. 36, 


311b. Charge by deposit of title-deeds—Memo- 


randum relating to charge.]—In an action in 
which pltfs., exors. of M., claimed that they 
were entitled as part of their share in the 
estate of T., the father of M., to a charge for 


ee AN SS sya SSS 


$12. 


343. 


Vol. XXII.—Evidence. Cases $8lla— 448. 


For ‘‘ Letters from agent—Forming part of 
contract ’’ substitute ‘‘ Letters from 
agent—Forming part of contract.”’ 

In the cross-reference following this case, for 
““__. After contract complete ”’ substitute 
" After contract complete.’’ 


Add. Annotation :—Refd. Manchester Corpn. 
v. Farnworth (1929), 46 T. L. R. 85. 








848a. Public capacity.]—Evidence of T.’s acting 


as the deputy of the sheriff :—Held : sufficient 
primé facie of his appointment.—FAULKNER 
v. JOHNSON (1843), 11 M. & W. 581; 1 Dow. 
& L. 346; 12 L. J. Ex. 4383; 7 Jur. 584; 
152 E. R. 937. ; 





(a). 


3321. Accident—Statement made after 
accident.J—A statement explaining the 
circumstances of an accident, made by 
deft.’8 employee half an hour after- 
wards, is not part of the res geste, nor, 
in making the statement, is the em- 
ployee acting within the scope of his 
employment so as to render his state- 
ment admissible against his employer. 
—WISIIART v. Mason, (1931) N. O. lh. 
530.—S. AF. 


li. ——— Statement made by driver. }--- 
An explanation made by the driver 
of a vehicle as to the circumstancer in 
which injury hag been caused by that 
vehicle to another party is admissible 
in evidence in an action arising out 
of the injury if mado at, or very near, 
the time of the injury.—HITCHINS 
v. UMFOLOSI CO-OPERATIVE; SUGAR 
PLANTERS ASSOCN., (1929), 50 N. L. KH. 
117.—S. AF. 


PART II. nee 3, eas eee 


sn. Report by agent to principal. )j— 
Held: a telegram & a letter dispatched 
shortly after a sale of goods by the 
seller’s agent to his employers record- 
ing his version of the transaction muy 
competently be referred to for the 
purpose of testing his eredibilitv.— 
GUBSON v. NATIONAL CASH REGISTER 
£0. {1925] 8. C. 500,.—SCOT. 


PART Il. SECT. 3, SUB-SECT. 4.—A. 


ai. .}—Resp. had sued applt. in 
the ct. below for the return of certain 
sheep ortheir value. The evidence was 
that resp. had been losing sheep & that 





kraal he collected a flock in the pos- 
session of deft. & undertook certain 
experiments with them, in which the 
sheep behaved as thourh they belonged 
to resp. :—-Held: the evidence of the 
behaviour of the shecp was not hear- 
say evidence in relation to their 
identity & was odmissible.—-POSWA v. 
CHRISTIE, [1934] N. L. lt. 178.—S. AF. 


PART II. SECT. 3, SUB-SECT. 5.—C. 


ri. ——- Of defendant.)-—In an action 
under Customs Act to recover unpaid 
customs duties & penalties :— /lell-: 
evidence of a conversation between 
deft. & a customs ofticlal subsequent 
to the transuctione in fssue was 
admissible, sinee it tended to show that 
deft. was again proposing to defraud 
the customs in practically the same 
munner io which he was elleged to 
have done so in the case at bar.—R. 
t. ZIZU NATANHON *NO. 1), [1927) 3 
D.L. R. 591: [1927] 2 W. W. 1. 139; 
48 Can. Crim. Cas. 1034; 2! Sask. L. KR. 
518.—CAN. 


PART II. SECT. 3, SUB-SECT. 8.—A. 


h i. —— Jndecent asaault.}—In an 
action for damages for indecent assault 
evidence of the general reputation for 
unchastity of pltf. is admissible, but 
evidence of specific acts of impropriety 
is not.—Gross r. BRODRECHT (1897), 
24 A. R. 687.—CAN. 

n i, .J—EDWARDS ¢t. 
Riven NAVIGATION Co. (1876), 
U. C. R. 264.—CAN. 

so. Sparks from engine causing Aen 
Previous fires caused by engine.}-—Held : 
admiasible.—-CANADA CENTRAL Ry. 


3 
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£300 on a farm called “ W.,” they sought to 870. Add. er Hunaees eta oe v. Poole 
prove in support of their claim a certain Ep ne (VEO): ee eT ee 
memorandum which was signed by Hl. the | 895. Add. Annotation :—-Apld. Thompson _ v. 
exor. & trustee of the will of T. & with whom London, Midland & Scottish Ry. (1929), 08 
the title deeds of ‘‘ W.” had been deposited L. J. IKK. B. O15. 
to secure the sum of £300 with interest, & | 397. Add. Annotations :~-As to (1) Refd. Koskas v. 
was also signed by M. & her sister E., which Standard Marine Insce. (1926), 42 T. L. R. 
memorandum related the facts upon which 692. As to (2) Refd. 1,’ Mstrange v. Graucob. 
pltfs. reed to prove their claim & in which Ltd., [1934] 2 K. B. 394 
memorandum M. accepted the £300 charge ii etn ian Ie Oa 
as partial satisfaction of her share in the | 417. Add. Citation :—132 L. T. 229. , 
estate of T.:—Held: the memorandum was | 4949. J—Smirn v. WILKINS (1833), 6 O. & P 
admissible in evidence because (1) it ought 180: 172E.R.11088.N.eP.. . ; 
to be treated as part of the res geste, as it ; a5 a , 
was sufficiently contemporaneous with the | 425. 4dd. Annotation ---Refd. Port of London 
allocation of the charge; it might be de- Authority v. Canvey Istaud Comrs. (1931), 
scribed as an incident of the event under |. 101 L. J. Ch. 63, 
consideration ; & (2) the statement in the | 440. Add. Annotation :--Refd. A/S Rendall v. 
epee cp mmarated M. Beate the £300 Arcos, Ltd. [1937] 3 AIL E.R. 577. 
in partial satisfaction of her shore wus a ; : 
qecatin against her proprietary interest 447. Add. Annotation :—-Refd. He Davy, [1935] 
& therefore was excepted from the rule agairst P. i. 
hearsay cvidence.—Homrs v. NrwMan, , 448. Add. Annotation :—Refd. Woolmington v. 
oe rhe 112; 100 L. J. Ch. 2813; 145 Public Prosecutions Director, (1935) A. C. 
. T. 140. 162. 
gad 3, SUB-SECT. 2.— | sxecing sheep at a place near applt.’s | Co. v. McLaArRmn (1883), 8 A. R. 564.—~ 


CAN. 


PART II. SECT. ¢, SUB-SECT. 1.—A. 


447 vil. --—-~.)—-Beforo a atatement 
based on Infermation can wmount to an 
admission of the truth of that Informa- 
tion there must be an expression by 
declarant. affirming his own acceptance 
of its truth.-- BLACK » HARDWELL & 
ee [1945] 2 W. W. 1. 172.—~ 


447 viil. The xirl the subject 
of a charge for ill-treatriont of a State 
child gave cvidence wnder  cross- 
oxamination that she had made a 
statement to the police, Dut was not 
cross-examined by counsel for tho 
defence a8 to such statement, nor was 
its production called for at that stage. 
Later a constable stated under cross- 
examination that he had taken the 
statement which was then called for 
but the police magistrate ruled that 
it waa privileged from production. 
On appeal on the ground of the wrong- 
ful rejection of evidence :—Held +: even 
if the document were not privileged, 
it could not have been put In evidence, 
both because counsel for the defence 
had not Jaid the basis, by the cross- 
examination of the girl, for its admis- 
sion as an inconsistent statement, & 
also because the girl not being the 
complainaut, her statement was not 
admissible as between the partios, & 
that, therefore, there had been no 
wrongtul rejection of evidence.— 
McCLINTOCK v. NOFFKE, fz p. NOFFKE, 
ae Q.8.KR.73; 30Q. J.P. R.45.— 





456 Ix. ——.}—Ivry v. Smiru (1929). 
40 B. C. Rn. 475,-——CAN. 


Cases 496a—700. 


496a. Admission relating to cause of accident.}— 
Evidence of admissions made by a. deceased 
man as to the cause of an accident which 
resulted in his death is admissible against his 
widow in an action by her under Fatal 
93).—-MARKS_ v. 
PORTSMOUTH CORPN. (1937), 157 L. T. 261. 
515. Add. Annotation :—As to (1) Distd. Marks v. 
Portsmouth Corpn. (1937), 157 L. T. 261. 


585a. Admissions ‘‘ without prejudice.’"]}—At the 
trial of an action, pltfs. proposed to put in evi- 
dence the examination, taken on commission, 
of a representative of pltfs. as to admissions 
alleged to have been made by a representative 
Defts. contended that the alleged 
admissions had been made at interviews 
which, although they had not been expressed 
to be “ without prejudice,”’ 
they would be regarded as having been 
‘“‘without prejudice,” 
examination was inadmissible :—Held: 
examination was inadmissible.-—ScoTtr PAPER 
Co. v. DRAYTON PAPER WORKS, LTD. (1927), 44 
R. P. C. 151; on appeal, 44 R. P. C. 529, C. A. 
5387. Add. Annotation :—Consd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 


Add. Annotation :—Consd. Falcon v. Famous 
Players Film Co. (10925), 42 T. L. R. 91. 


580a. Admission by author—As to copyright.}— 
FALCON v. Famous PLAYERS FILM Co., Lrp., 


Accidents Act, 1846 (c. 


of defts. 


made 


544. 


. No. 624a, post. 


595. Add. Annotations :—Const. Bevis v. Bevis, 
Warren v. 


[1935] P. 86. Refd. 
[1925] P. 107. 


624a. Agent of. predecessor in title—Licensee of 

copyright.|—(1) By an agreement in writing 

dated June 30, 1898, one G., the author & 
proprietor of the right to perform a 
certain play, granted to pltf. the sole & 
exclusive right to perform, or have 
formed, the play in Great Britain & Ireland. 


sole 


PART II. SECT. 4, SUB-SECT. 1.—C. 


ni. ——.]——-DEVEBRER v. Roop eae 
16 N. B. R. (3 Pug.) 295.—CAN 


PART II. SECT. 4, SUB-SECT. 2.—A. 


485 ii. ———.]—Admissions in oivi) 
cases should be considered, made use 
of, & Interpreted in ees mane. eh as 
confessions In crimin 
». WEIR Alta. ), eet) TI D. L. R. 4s: 
[1927] 3 W. W. R. 177.—CAN. 

485 ili. ———.]—-Words or conduct 
amount to an admission receivable in 
evidence against a party if they dis- 
close an intention to affirm or acknow-~- 
le the existence of a fact whatever 
be the party’s source of information or 
belief. Although the meaning of his 
words or conduct may depend upon 
tho state of his gene wleaee: once that 
mean appears intention is 
disclosed to assert me acknowledge une 

state rot facts, its admissibili a Ps 
evidence as an admiasion is inde- 
endent of the party’s actual know- 
) of the true facts. When ad- 
mitted in evidence, however, its pro- 
bative force must be determined b 
reference to the cirounistances in whio 
it is mace a may depend altogether 
upon t he party’s source of knowledge. 
USTRE HOSIERY, LTD. v. YORK. 
(1930), 640. L. R. 1$4.—AUB. 


©. PERKINS 


| cteeieatanmieaael 


6 if. 
(1838), Tay. eatne 
PART II. SECT. 4, SUB-SECT. 2.— 


G. (0 ae 

5781. Admission by que trust— 
As against Pe oe et a att by the 
exor. of A. against the exor. of A.’s 


were such that 


certain 


& that the 
the 


rect, the 
of it may 


ENGLISH AND Emprre Dicest SupPpLEMENT. 


On Sept. 22, 1898, G.’s agent wrote to pitf. 
stating that the play had been first deal ator 
in Great Britain on a certain da 
place :—Held : 
of Sept. Poo, 1898, the original having been 
lost, was admissible as evidence in a copy: 
right action between ae & third parties, 
who claimed a right 
graph films of the play under an agreement 
for value with G., dated Sept. 6, 1919, to 
prove that the first performance of the play 
ok place in this country as stated in the 
letter since (a) being written by G.’s agent, 
it constituted an admission by G., a person 
who, although not named on the record, had 
a substantial interest in the result; & (bd) it 
constituted an admission by defts.’ prede- 
cessors in title. 

(2) An entry in the register of first per- 
formances of dramatic productions at Sta- 
tioners’ Hall is admissible in evidence as a 
public register. 


& at a 
& copy . the letter 


produce cinemato- 


If such an entry is incor- 


arty producing a certified copy 
e precluded from relying on it as 
prima facie proof of a right bo produce or 
reproduce the play to which it relates, but 
it can be regarded by the ct. as corroboration 
of other evidence of title.—FALcon v. Famous 
PLAYERS Fit Co., Lrp., [1926] 1 K. B. 393; 
95 L. J. K.B.148; 184L. 7.246; 42 T. 1. BR. 
91; affd., [1926] 2 K. B. 474; 96 L. J. K. B. 


88; 1385 L. T. 650; 42 T. L. R. 666; 70 Sol. 


Warren, 653; 


Jo. 756, C. A. 
Add. Annotation :—Refd. Bonham v. May- 


cock (1928), 1388 L. T. 736. 


938. 


700. 
per- 
938. 


wife for a declaration that at the time 
of her death the wife held certain land 
in trust for herself & A. as tenants in 
common, evidence of a statement by 
the wife that she had executed a declar- 
ation of trust to that effect, but had 
done so under duress, was rejected, — 
ROBINSON vt. TRUSTEES EXECUTORS & 
pveNeY Co., LTp., (1931] V. L. R. 369. 


PART II. SECT. 4, SUB-SECT. 2.— 
G. (m) i. 











ai. - Admission at t 
at which employer not ee wad 
Morr v. SARNIA BRIDGE cee 1 
D. L. R. 742; 66.0. L. R. 8 5.—CAN. 
o i, Admission in ae pro- 
ceeding. }—By pe pete law, which is by 
statute the law of evidence in Southern 


Rhodesia, statements made in evidence 
by an agent called by his principal in a 
suit to which the latter is a party will 
not in general bind the principal in a 
el se uent action by a stranger & are 
ble in evidence against the 
principal in such later action.— 
HODESIAN CORPN., LTD. v. GLOBE & 
PH@NIxX GoLD Murnina Co. .» LT., 
(1934) A. D. 293.—S. AF. 


PART II. SECT. 4, SUB-SECT. 2.— 
G. (m) it. 


637 ii, ——~-.}— LYsnaR v. NATIONAL 
Bank or NEW See Nn: Lrp., {1935) 


PART II. SEOT.'5, SUB-SECT. 1. 


684 {, As corroborative evidence. }— 
Btatements made by deceased after the 
execution of her will are admissible 


4 


688. Add. Annotation :—Refd. Re Gardner’s Will 
Trusts, Boucher v. Horn, [1936] 3 All I. R. 


Add. Annotation :—Consd. Re Gardner’s Will 
Trusts, Boucher v. Horn, [1936] 3 All E. R. 


to corroborate a witness who has 
doposed to the execution with all ne 
prescribed eee: ge 
MCFARLANE, [1925] 2 D. L. R. 395 ¢ 
56 O. L. R. 375. CAN. 

sp. Must be statement of fact. 
Evidence of a statement made 
deceased who died as the result of 4 
blow, struck by accused, that he hoped 
accused would not get into any trouble 
with the police over it as it was not 

his fault :—Held: inadmissible, as the 
words onty amounted to an expression 
of hope & opinion.—R. v. ScHWARz, 
[1923] 8.:A. 8. R. 347.—AUB. 


Declaration as’ to rel .-- 
where the religion of a deceased person 
js a fact in issue, his own solemn 
declaration about “his religion, made in 
a formal document, e.g., in his will, is 
rae age in evidence & is entitled to 
Boa weight. Such declaration would 

admissible under Kvidence Act, 
. 11 (2), 14, & a (2).—-LEONG HONE 
WAING v. LEON AH Foan (1929), 
ILL. R. 7 Ran. 720.--IND. 
st. Declaration of testator—-To prove 
invalidity of will.}—Declarations rt & 
testator are not admissible in evidence 
to show tl that a will executed by him bing 
inva] ROSENBLAT ESTATE. 
(1033) 8 W. W. R. eg 4D. L. R518: 
0 Man. L. R. 380 —CAN, 


sv. Statement conabitubing my motive for 
te? 


commit a ane ie or tore be proved a 
one asleat Fag deceased make t. 

statement.— Re Vaneiaecend Reser 
(1931) L .n R. 54 Mad. 931.— IND. 


Vol. XXI.—Evidence. Cases 725—079a. 


Tab. Add. Annotation :—Generally, Refd. R. v. | 864a. Certificate & memoranda of case.}—A hus- 


Moscovitch (1927), 188 L. T. 1838, 


7380a. .]—E. G. by her will gave to R. B., her 
sole exor., all her residuary real & personal 
estate for the purpose of creating a fund 
known as the “ E. G. Charity,” the income 
of which was ‘‘ to be expended by him as I 
have directed.” E. G. died in Nov. 1934, & 
her will was duly proved by the exor., R. B. 
Before he died in Apr. 1935, R. B. made a 
statement in writing as to the purpose or 
purposes for which E. G. told him to hold her 
residuary estate :—-Held: (1) the statement 
in writing made by R. B., not being against 
immediate pecuniary or proprietary 
interest, was not admissible in evidence: 
(2) E. G. had by her will disclosed a general 
charitable intention, & the fund must be 
disposed of in accordance with a scheme to 
be settled by the ct.—Re GARDNER’s WILL 
TRUSTS, BOUCHER v. Horn, [1936] 3 All K. BR. 
938; 81 Sol. Jo. 34. 


Add. Annotation :—Refd. Re Gardner's Will 

rab Boucher v. Horn, [1936] 3 All E.R. 

Add. Annotations :—Folld. Republica de Gua- 

temala v. Nunez (1926), 135 L. T. 4386. 

Consd. Homes v. Newman, [1931] 2 Ch. 112. 

Add. Annotation :—Refd. Simon v. Simon, 

[1936] P. 17. 

Add. Annotation :—Refd. Republica de Gua- 

temala v. Nunez (1926), 135 La T. 436. 

811a. Memorandum accepting charge in partial 
Satisfaction of share in estate.J—-Homes vw. 
NEWMAN, No. 3lla, anie. 

815. Add. Annotation :—Consd. Marks «. Pouv's- 

mouth Corpn. (1937), 157 L. T. 261. 





789. 


745. 


7154. 
7175. 


816. Add. Annotation :—Refd. Jones v. Cory 
(1926), 20 B. W. C. C. 251. 
819. Add. Annotation :—Refd. Davy v. A.-G. 


(1934), 60 T. L. R. 588. 
859. Add. Annotation :—Refd. Simon vu. Simon, 
[1936] P. 17. 


864. Add. Annotation :—Consd. Simon v. Simon, 
[1936] P. 17. 





a 


PART Il. SECT. 5, SUB-SECT, 2.— 
E. (b). 


762 ii. -}—-In so far as words 
used by deceased were statements of 
facts :—Held : ahd were inadmissible, 
as there was nothing to show that 
deceased knew them to be contrary to 
his pecuniary or proprietary interests 
when he made them; & tin so far as 
they related to opinion on whet was 
in acoused’s mind they were not 
admissible, as they were not statemente 
of fact.—R. vv. ScHwarRz, [1923] 
8, A. 8. R. 347.—AUS. 





— 


Letters, records 





O. KR. 341.—CAN. 


a ee ee 


eee 


deceased physician made in the course 
of professional duty held admissible.-— 
Paurek Cap Co. ». Great Wier LIFE 
ASSCNE. Co., [1936] 2 D. LL. R. 304; 


PART II. SECT. 5, SUB-SECT. 5.—A. 


908 fli, ———.]—SEWELL v. URQU 
HART, {1930} 2 D. L. R. 547.—CAN. 


PART II. SECT. 5, SUB-SECT. 5.-—B. 
i, —— —~——.}--CRorr v. WAM- 


band eee for divorce was counter- 
charged by his wife with adultery with a 
named woman, who had at a material date 
: been examined by a ‘surgeon as to her sexual 
condition. The surgeon gave a certificate 
& in addition made memoranda of the case. 
He died before the trial of the present counter- 
charge. On these documents being tendered 
in evidence :—Held: the circumstances 
founded no exception to the general rule that 
evidence must be given in open ct. & sub- 
ject to cross-examination. The exception 
is limited to cases where it was the duty of 
deceased to perform a particular act & 
record having done so. In the present case 
the surgeon had no duty to perform which 
brought him within the exception, & the 
documents were therefore inadmissible.— 
Simon v. Simon, HoGarti, Preston & 
Suaw, [1936] P. 17; 105 L. J. BP. 14; 164 
lL. T. 638; 527. L. R. OL; 79 Sol. Jo. 861. 


Add. Annotation :—-Refd. Jones v. Oory 
(1926), 20 B. W. 0, C. 251. 


871. 





927. Add. Annotation :---Consd. Re Davy, [1935] 
Pots 

935. Add. Annolation :—-Refd. Re Davy, [1985] 
PTs 

959. Add. Annotation :---As to (1) Refd. Re Davy, 
(1935) P. 1. : 

968. Add. Annotations :~-As to (2) Refd. Re 
Davy, [1935] P. 1. As to (4) Refd. United 
Molasses Co. v. National Petroleum, Ltd. 
(1034), 50 T. L. R. 286. Generally, Refd. 
R. v. Copestake, Ea p. Wilkinson (1926), 90 
J.P. 101. 

989. Add. Annotation :—Refd. Kk. v. Copestake 
Ex p. Wilkinson (1926), 90 J.P. 101. | 

979a. .}—The date of lis motu for the 





purpose of making a dividing line between 
declarations made before or after is not at 
the commencement of the actual litigation 
ar the moment when a lawful cause of action 
arises, but it is when a controversy originates 
in a family sufficient tu create a bias in the 


erent pan at ane arn {Ome peterpan wntterenernt, 











po 





a conveyance dated May 3, 1920, from 
John & Jumes I,, the sons & heirs of 
one David F., deceased, who, in turn, 
was alleged to have been the only 
child of one Elizabeth {., the original 
grantee from the Crown. Applt. co. 
claimed a documentary Citle to the 
property through a series of five con- 
veyances from the first aeed in 1897 
to the Jast In 1909, & also claimed a 
title by continuous, exclusive & ad- 
verse possession in itself & Ita pre- 
decessors in possession for a pertod 
of over twenty years. The tria) Judge, 
after having admitted as evidence, 
by uapplt.’s 


statements of @ 


936 vi. if 
PART IL. SEOT. 5 SUB-SECT. 8— | porn, (1530]2 D. L. i996; 1M.P.1. | SUC th Ot as” made to 
. ° 415.—-CAN, witnesses by the two brothers, John 
of “deed "i Notes made by a sased T ll. SECT. 5, SUB-SECT. 5.—-E 9 rey +f de Halen eT ae : 
. pian ps PAR : : - . &.—E. sedigree, exclude em in udg- 
solr. for the p purpose of having . Oiant & dismisged resp.’s action, find: 


@ record of what 
views in regard to negotiations for a 
deed of family settlement (the negotia- 
tions spletrpage | over a considerable 
time) & which it was advisable for the 

keep in order properly to dis 





nspired at inter 965 v. ./-Under sect. 32 (6) of 
the Indian Evidence Act, 1872, aa b 
the long established rule in England, 
in questions of pedigree the statements 
of deceased members of the family, 
mae before the question in dispu 


ing that applt. co. had established its 
title to the property. The Appeal 
Div. reversed the judgment :-—- Held: 
the trial judge was justified in ex- 
cluding the declarations of the de- 
ceased grantors in the deed to resp. 


solr. to 

charge his ultimate duty of approving | was raised, are evidence to prove : 

or not approving of the settioment, edigree.— ABDUL GHAFUR v. HUSBAIN cher Be dsteten iechg et ene ae 

howe ao ee uaa oie Cbd. Bier (1931), LL. R. 12 Lah. 338.-~IND, | {hey wore prantsons oem the Crows 

—IR ms » (1932) I. R. 504. 965 vi. ——-.}—The matter in oon- | & that he was also justified in Serre 

: : sg action involved the | the conclusion that resp. bad fall 
P troversy in resp.’s action involy ts penn dle: title <2 PESEESCOr 
ART II. SECT. 5, SUB-SECT. 3.— title to & ownership of 200 acres es ” 933 whe 
D. (b) fv. of wilderness or woodlan D. trier 00. ¥- PAREN, a } 4. 0. R. 

sk. Letters, records & statements.J— | claimed title to the property through ;4D.1. . . 


Cases 9792—1267. 


minds of members of the family at the 
moment of their declarations—Re Davy, 
[1935] P. 1; sub nom. Davy v. A.-G., 103 
L. J. P. 115; 161 L. T. 562; 50 T. L. R. 
588; 78 Sol. Jo. 618. =f 


1004. Add. Annotation :—Refd. Stoney v. East- 
bourne R. ©. & Devonshire (1926), 95 
L. J. Ch. 812. 

1024. Add. Annotations :—Consd. Stoney v. East- 
bourne R. C. & Devonshire (1926), 95 L. J. Ch. 
312; Hue v. Whiteley, [1929] 1 Ch. 440. 
Refd. Trafford v. Trafford (1929), 45 T. L. R. 
502; A.-G. v. Mallock (1931), 48 T. L. R. 107. 


ENGLISH AND Empree Diacest SUPPLEMENT. 


1026. Add. Annotation :—Refd. Stoney v. East- 
bourne R. C. & Devonshire (1926), 95 L. J. 
K. B. 312. . 

1088. Add. Annotation :—Refd. Davis v. McNamara 
& Co. (1921), Ltd. (1932), 25 B. W. C. C. 550. 

1040. Add. Annotation :—Consd. Tolley v. Fry, 
J. S. & Sons (1929), 46 T. L. R. 108. 


1057. Add. Annotation :—Folld. Palin v. Ponting, 
[1930] P. 185. 


1060. Add. Annotation ;:—Folld. Palin v. Ponting, 


[1930] P. 185. 
1060a. ———.]—PALIN ¢. PonTING, No. 5571a, post. 


Part I1l—Modes of Proof and Weight of Evidence. 


1088. Add. Annotation :—As to (1) Refd. Muscroft | 
v. Stewarts & Lloyds (1928), 140 L. T. 64. 

De Stempel v. 

Dunkels, [1938] 1 All HE. R. 238. 

Annotation :—Refd. 

Wheeler v. Mills, [1938] 2 All E. R. 331. 


1180. Add. Annotation :—Refd. 
1181. Add. 


1200a. 








76 E.R. 877. 


1260. Add. Annotation :—-Refc. Hain S.S. Co. v. 
Board of Trade, [1928] 2 K. B. 534. 
.}—It is the settled practice of 
the ct. to take judicial notice of the status 
of any foreign Govt., & for that purpose, 
in any case of uncertainty, to seck information 
from a Secretary of State, & the information 
so received is conclusive.—DUFF DEVELOP- 
MENT Co. v. KELANTAN GOVERNMENT, [1924] 








1264a. 


PART II. SECT. 7, SUB-SECT. 1. 


sd. Number of witnesses. }— Evidence 
Act, h. S. O0., 1927, 8. 9, which requires 
leave in order to cal] more than three 
witnesses to give opinion evidence, 
refers to expert evidence.—MCLACHLIN 
v. DUNWICH MUTUAL FIRE INSCE. Co., 
[1935] 3 D. L. Rk. 194.—-CAN. 


PART II. SECT. 10, SUB-SECT. 1. 


1048 ij. ———.}—The first proviso to 
sect. 33 of Indiun Mvidence Act, 1872, 
which prescribes the circumstances in 
which the evidence of a witness in a 
udicial proceeding, who has since died, 
8 admixsiblo in a subsequent proceed- 
{ug, requires, upon its true construction, 
that the party to the firat proceeding 
should havo represented in interest the 
party to the second proceeding in 
relation to the question ip issue in the 
first procoeding to which the facts 
which the evidence states were rele- 
vant. The proviso does not reproduce 
English law on the subject.—Knisu- 
NAYYA RAO v, PITTAPUR (Rasa) (1933), 
60 L. R. Ind. App. 336.—IND. 








m i. -}—CouRT v. HOLLAND: 
Ex p. HOLLAND & WatrsaH (1879), 
8 PP, o 219.—-CAN. 


PART III. SECT. 4, SUB-SECT. 8. 


g i. Contract based on terms of 
another contract.}—The fact that the 
paris to a contract have expressly 
yased the contract on the terms of a 
contract between other parties doves 
not give the former parties the right to 
have evidence given of the latter con- 
tract in order that their contractual 
rights may be ascertained.—Re Mack- 
LIN, TRIBUNE NEWSPAPER Co. vo. FORT 





.|—All statutes which concern’ 
the King are general laws, of which the judges 
will take notice without pleading.——-CRom- 
WELL’s (LORD) CASE (1578), 4 Co. Rep. 12, b ; 


Re Warren 


A.C. 797; 938 L. J. Ch. 343; 131 L. T. 676; 
40 T. L. R. 566; 68 Sol. Jo. 559, H. L. 
Annotations :—Apld. Engelke v. Musmann, [1928] A. C. 433. 
Refd. North Charterland Exploration Co. (1910), Ltd. v. 
R., [1931] 1 Ch. 169; 
Cristina S.S., [1938] A. C. 485. 
1265. Add. Annotation :—As to (1) Refd. Haile 
Selassie v. Cable & Wireless, Ltd., [1938] 3 
All BE. WR. 677. 


1267. Add. Annotations :—-As to (1) Consd. The 
Jupiter (No. 8) (1927), 187 L. "LT. 3338. 


Compania Navicra Vascongada v. 


Apld. 


Bank of Ethiopia v. National Bank of Egypt 


(1932), 


IFrRaANcEs Pure & Parer Co., 
11932) 2 W. W. RR. 443; 4 D. 


PART Il. SECT. 5, SUB-SECT. 2.—-B. 


1182 i. Records of the court.}— LEVI 
oe [1933] 2 W. W. RR. 140.— 


PART III. SECT. 5, SUB-SECT. 2.—C, 


8 i. -}—The means by 
which a judicial officer nay become 
acquainted officially with the law are 
not Hmited to those provided by sect. 
10 of Manitoba Evidence Act, R.S. M., 
1913, for the proof of proclamations, 
orders, ete.; judges & magistrates aro 
entitled to act on their own knowledge 
that a certain Act is in force without 
having before them the proclamation 
bringing it into force.—-R. v. WAGNER, 
11931) 2 W. W. RR. 650; 4D. L. Rh. 
761; 56 Can. C.C, 213; 39 Man. L. KR. 
532.—CAN. 


PART III. SECT. 5, SUB-SECT. 2.—D. 


1217 i. Duty of court to take notice 
of—Contract contrary to Lord’s Day 
Act.J—Although the Lord’s Day Act 
is not pleaded, it is the duty of the ct. 
to take cognisance of the statute & to 
raise the point ex mero motu even if not 
pleaded or raised by counsel.— LISTER 
vw. BURNS & Co., [1931] 3 D. L. R. 105; 
535 Can. C. C. 197 : 43 B. C. R. 468.— 
CAN. 

1217 ii. Contract against public 
policy.}—Tho ct. will take notice of ite 
own motion of any ground of public 
policy on which a contract before the 
ct. is ilegal.—BraTriz v. UNITED 
States Fipewiry & Guaranty Co. & 
HoMeE INSURANCE OO. OF NEW YORK, 


6 


LTN., 
lL. Kt. 

















& Liguori, [1937] 3 All FE. R. 8; The Arant- 
zazu Mendi, [1938] 3 All E. R. 333. Refd. 
Banco de Bilbao v. Rey, [1938] 2 All I. I. 
253; Llaile Selassie v. Cable & Wireless, Ltd., 
[19388] 3 All HH. R. 884. 
Lazard Bros. & Co. v. Midland Bank, Ltd. 
M8 L. T. 
Compania Naviera Vascongada v. Cristina 
S.S., The Cristina, [1937] 4 All E. R. 313. 


As to (2) Refd. 


242. Generally, Refd. 


LINDAL tv. UNITED SraTes FIDKLISY 
& GUARANTY Co. & HTIOME INsUR- 
ANCE Co. OF NEW York, [1933] 1 
W. W. RR. 3343) revsd. on other grounds, 
tee Ss. C. R. 33; 1 DL. R. 497.~— 


PART III. SECT. 5, SUB-SECT. 2.—E. 


st. Native law, customs & usages. }— 
Nacoxo v. Nacoro, [1929] App. D. 
233.—S. AF. 

sv. Right of privacy.jJ—It is well 
established & recognised that a cus- 
tomary right of privacy exists generally 
in these Provinees, & it is open to a 
ct. to take judicial notice under sect. 57 
of Evidenco Act of the general pre- 
valence of such & custom having the 
force of law. It is, therefore, not 
necessary that such a custom should 
be alleged & proved by evidence pre: 
duced in each case to establish it.— 
NIHAL CHAND ¥, BHAGWAN DEI (1935), 
I. L. KR. 58 All. 370.—IND. 


PART IIl. SECT. 5, SUB-SECT. 4. 

sy. Time of darkness.)}--A ct. in 
Manitoba can take judicial notice of 
the fact that on a fine evening in Aug. 
in that province it is not dark a few 
minutes after eight o’clock.—BELL ". 
HvurcHiInes & HvuTcHINGS, [1932] 1 
W. W. R. 493; 1D. L. R. 468.—CAN. 


PART III. SECT. 5, SUB-SECT. 5.—C. 

sb. What is foreign State within Civil 
Procedure Code, 8. 84—Gadwal State. }— 
Held: Gadwal State is neither a 
sovereign State nor a foreign State 
within sect. 84 of the Civil Procedure 
Code.—VENKATARAMI wv. RAJA OF 
peewee (1930), I. L. R. 53 Mad. 968.— 


1269. Add. Annotation :—Refd. 


1268. Add. Annotations :—Refd. Bank of Ethiopia 


v. National Bank of Egypt & Liguori, [1937 
3 All E. R.8; Banco de Bilbao v. Rey, [ 19351 
2 ANE. R. 253. : 


The Fagernes, 
[1927] P. 311. 


1270. Add. Annotations :—Consd. Musmann ov. 


Engelke (1927), 96 L. J. Kk. B. 824: The 
Arantzazu Mendi, [1938] 3 All EB. R. 333. 
Refd. Compania Navicra Vascongada v. 
Cristina S.S., [1938] A. C. 485. 


1278. Add. Annotation :—Refd. Compania Naviera 


Vascongada v. Cristina S.S., [1937] 4 All 
i. R. 318. 


1278a. Constitution of foreign state.|}—An English 


ct. cannot take judicial cognisance of the 
internal constitution & econonry of a foreign 
state. These matters must be proved by 
evidence.—A/S RENDAL v. Arcos, Litn., 
[1936] 1 All E.R. 6238, C. A. 3 revsd. on other 
grounds, [1937] 3 All IE. R. 577, tf. L. 


1801. Add. Annotation :—Refd. Brown v. Tiweech 


(1924), 04 L. J. Ke. B. 48. 


1304. Add. Annotativr. :-—As to (1) Refd. Donovan 


v. Union Cartage Co. (1932), 49 T. L. R. 125. 


e. 


Vol. XXII.—Evidence. Cases 1268—1379. 


A. C. 351; Sparey v. Bath Rural District 
Council (1930), 23 B. W. C. C. 268. Refd. 
Lawrence v. Matthews (1924), Ltd. (1928), 
97 L. J. K. B. 758; Holden v. Premier 
Waterproof & Rubber Co. (1930), 144 L. T. 
519; Smith v. Stepney Corpn. (1929), 22 
B. W. C. ©. 451; Hutchings v. Devon County 
Jouncil (1931), 24 B. W. C. C. 320; Brooker 
v. Thomas Borthwick & Sons (Australasia), 
Ltd. & Connected Appeals (1933), 77 Sol. 
ae. 596; Martin v. Finch, [1937] 2 All BE. R. 
O31. 


1838. Add. Citations :—{1925] 1 K. B. 899; 94 


L. J. IK. B. 497; 
Cis 221, 


20 hind that 


Add. Annotations :—Apprvd. Keane v. Mount 
Vernon Colliery Co., [1933] A. C. 309. Refd. 
Welsh Navigation Steam Coal Co. v. Evans, 
f1G27] A. C. 8843; Nugent v. Londonderry 
Collieries (1929), 141 L. T. 619. 

After this case add :-— 
Compare MASTER & SERVANT, Vol. XXXIV., 
p. 3891, Nos. 3180-3184, 


132 L. T. 267; 17 B. W. 


13838a. Production of plan from photograph.]— 


UnNrItTen Sratres SHIPPING BOARD v. THE ST. 
ALBANS, No. 3035a, post. 


1305. Add. Annolation :--Refd. Wray »v. Essex | 1362. Add. 
County Council, [1936] 3 ALL EE. hR. 97. 


1806. Add. Annotations :—As to (1) Refd. Addie 
(R.) & Sons (Collieries) v. Dumbreck, [1929] 
A. C. 358; Cunard v. Antifyre, Ltd. (1932), 
49 T. L. R. 1843; Donovan v. Union Cartage 
Co. (1932), 49 T. TR. 125. 
Ellis v. Fulham Corpn., [1987] 8 AU EK. RR. 


454. 
1319. Add. 


| A A AY eR ee a 


PART IIT. SECT. 5, SUB-SECT. 5.—-D. 
f. For ‘f (1886) ”’ read ‘* (1866).” 


PART III. SECT. 5, SUB-SECT. 6.-—A. 


ed. ‘* Unorganised territory.’’}—On an 
appeal by the Crown from the dis- 
missal of a charge under Govt. Liquor 
Act, it was objected that the notice of 
{utention to appeal was not filed until 
the 20th day after the conviction, & 
that there was no proof before the ct. 
that the place where the cause of the 
information or coinplaint arose was 
situate in unorganised territory :— 
Held: in view of sect. 103 of Summary 
Convictions Act, & of the definition 
of ‘‘ unorganised territory ’”’ in the 
Interpretation Act, the ct. must tuke 
judicial notice of the fact that said 
lace was in unorganised territory.— 
t% ex rel. NELSON v. CASSANDIA 
(B. C.), [1929] 1 W. W. R. 866; 52 
Can. Crim. Cas. 326.—CAN. 


PART III. SECT. 5, SUB-SECT. 6.—B. 


r f. ---The ct. refused to take 
judicial notice that a place where an 
offence was alleged to have been com- 
mitted was within the jurisdiction of 
the stipendiary magistrate.—-It.  v. 
MAcMILLAN (1932), 4 M. P. R. 499; 
58 Cc, C. C. 200.—CAN. 

e i. .J—Judicial notice cannot 
be taken of the fact that a particular 
place is within a certain judicial district 
or of the distance of one place from 
another or of the identity of a place 
referred to in one document with that 
of a place referred to in another docu- 
ment, even though the names be the 
same.—HYNES tv. ALTON, [1928] 3 
W. WwW. R. 261.—-CAN. 


PART III. SECT. 5, SUB-SECT. 7.—A. 
sf. Victous habits of bces.}—The ct. 








Annotations :—Consd. 
London, Midland & Scottish Ry. Co., [19oi1: 


Lever 
As lo (2) Refd. 


1379. ya | de. 
Simpson, | 





will not take judicia: istics of the 
vicious habits of bees.--RORBINA wv. 
KENNEDY & CoLUMEL, [1931] N. Z. 
L. R. 1134.—N.Z. 


PART III. SECT. 5, SUB-SECT. 7.-—-B. 


1301 i. Period of gestation.|--In a 
case in which a particular perlod of 
pregnancy is a material fuct to be 
established a judge is not at liberty to 
base his fiuding upon his own scientific 
knowledge or the testimony of experts 
giveu before him in other similar cases, 
or on the presiunption of fact as to 
the average period of prernancy. The 

eriod in question must be proved, 
ike any other fact, by such evidence, 
given in that particular case, as may 
serve to bring conviction to the mind 
of the judge trying that case. The ct. 
is entitled to take indilcial notice of 
the course of nature uoniy in so far as 
it is a notorious fact that nature follows 
a certain course. It will take judicial 
notice of the fact that the average 
period of human gestation is nine 
calendar months ; it will aiso, however, 
take judicial notice’ that the exact 
Hmits of this perfod are beth legally 
& scientifically unsettled & that it 
varies in different cases.—FLETCHER 
uv. KONDRATIUK, [1933] 2 W. W. R, 
225; 3D.L. NR. 532; 60C.C. C, 119.— 
CAN. 


PART III. SECT. 5, SUB-SECT. 7.—D. 


b i. Bar-room-~—Place where liquor 
kept.) --On the description of a room 
as a bar-roaom of Heensed proinises, 
judicial notice is to be taken tiiat this 
is a roon, where alcoholic Uauor is 
kept.—FRANCE v. HUMPHREYS, [1926] 
8S. A. 8S. It. 214.—AUS. 

sg. Financial depression.}—EDDY v. 
SrewarT, (1932) 2 W. W. RB. 699.— 
CAN. 

7 


Annotation :-- 
[1988] 2 All Je. RR. SIS, 
1377. Add. Annotations :—-Refd. Robert A. Munro 
& Co. v. Meyer, [14380] 2 kK. B. 8125 Bell v. 
Lros., 
Anglo-Scottish 
Spalding Urban Distrieh Council, [19387] 3 
All i. RR. 835. 
Annotation : --Retd. 
dent & White Cross Insurance Co. uv. Dahne & 
White, [L087] 2 AI BR. R. 255. 


ce eeeene sa Sea ae em eae os 


~Refd. RR. ov. Triffitt, 
¢ 


Ltd. (1967), 146 Le. TT. 258 ; 
Beet Suear Corpn., Ltd. v. 


Provident Acci- 


me en es ne em oe enemies ee rte 





Aiea aA mI eee at 


sk. ———.J—--Judicial notice should 
be taken of the financial depression 
throughout the province of Saskat- 
chewan, & especially in the southern 
portion thereof, during the Inst three 
years.---MILIS v. ANGUS, [1933] 2 
W. W. RR. 218.-—-CAN. 


sl. World unemployment. }---Judictal 
notice will be taken of the present 
world-wide unemployment situation 
& tho distress resuiting or Ukely to 
result therefrom.-~/ée CaALGaARy Curry 
ye a [1933] 3 W. W. Rh. 385.— 


so. Serunice stations. {-- Judichal notice 
taken of the existeum of * service 
btations ’* & of the natur. of the busi- 
ness done by them & by garages 
known as ‘‘servicing.” Fe GOLLAN && 
IepbMONTON Cnrepir Co., [1938] 1 
W. W. 1. 670; 8 FLL. J. (Can.) 4.-— 
CAN. 


PART Il. SECT. 5, SUB-SECT. 7.—G. 


qi. S.P.--R. 0. MCPHERSON (1915), 
33 W. i. Re. 2235 0 W.W. Re OLS; 8 
Sask. I.. 11. 412,—CAN. 


q il. J/ume-breiww— I ntoxicating liquor.) 

—I'he ct. will not take judicial notice 
of the fact that home-brew is an 
intoxicating liquor..—1lt. 0. MARSTTALL, 
(1925) 3 D. lL. RR. 11323; 43 Can. Crim. 
Cas, 253; [1924] 3 W. W. It. 865.— 
CAN. 
‘ gi. Mode of conducting traffic—Stop- 
ping-plucea for trams.}--Held: the et. 
could take judicial notice of the mode 
of conducting traffic on an established 
system of tramways in a city & Its 
suburbs, including the fact that there 
were recognised stopping-places for 
trams.—te BYge-LAW MADE BY PRos- 
PECT PUBTRICT COUNCIL, Hx p. HILL, 
{1926} Ss. A. Ss. R. 326.—A U8, 


Cases 1882a—-14387b. ENGLISH AND Empire Dicest SupPLEMENT. 


1882a. ——.]—Hairax’s (LORD) Oase (undated), 
cited in Bull. N. P. at p. 208a. 
Annotation :-—Oonsd. Williams v. Hast India Co. (1802), 3 


East, 192. 


1402. Add. Annotation :—Expld. Lal Ohand Mar- 





14387a. 


tenance order of 28. 6 


with the person to whose title that fact is 
essential.— LaL CHAND MARWARI v. MAHANT 
RaMRvP Gir (1925), 42 T. L. R. 159, P. C. - 


.}—A husband appeeled from a main- 


a week made by 


1418a, 


385.—CAN. 


wari v. Mahant Ramrup Gir (1925), 42 


T. L. R. 159. 
.]—Hjectment, in 1849, by 
reversioner for premises demised, in 1801, 
for three lives, & twenty-one years. Two 
of the cestui que vies had died before 1828. 
No witness was called who had ever known 
the third; &, except the mention of him in 
the lease (which described him as aged ten 
years), there was no proof that he had ever 
existed. No evidence of search for him was 
given :—Held: to raise the presumption of 
his death, there should have been evidence 
that he had not been heard of by those 
Perens who would naturally have heard of 
im had he been alive, or that search had 
been ineffectually made to find such a person ; 
& that the mere fact that no witness called 
had heard of him was not sufficient.—DOoE 
d. FRANCE v. ANDREWS (1850), 15 Q. B. 
7566; 117 EH. R. 644. 

















1418a. —— J|—In the Goods of SERGEANT 
(1872), 26 L. T. 669; 36J3. P. 696; sub nom. 

. In thé Goods of SERJEANT, 20 W. R. 872. 
1421a. —— .J]—(1) If a person has not been 


heard of for a term of not less than seven 
' years, there is a presumption of law that he 
is dead. (2) The onus of proving the death 
of the person at any particular date must rest 


justices on the ground that the wife was 
previously married in 1919, that she had 
admitted her previous husband was alive in 
1922, & she had not proved his death so as 
to validate her marriage to applt. on Feb. 28, 
1930 :—Held: the justices were wrong in 
ruling that the onus was upon applt. to 

rove that the previous husband was alive. 

he justices ought to have concluded from 
the wife’s evidence that the marriage in 
Feb. 1930, was void. Fresh evidence, now 
admitted, showed that the wife & the 
previous husband were still living together 
as & married couple in 1925. The appeal 
was allowed & the order discharged.—IvErr 
vw. IveTT (1980), 143 L. T. 680; 94 J. P. 237; 
28 L. G. R. 479; 29 Cox, C. O. 172. 


Avnoanen :—Consd. Hogton v. Hogton (1933), 103 L. J. P. 


1487b. 


* 


.j—After twenty-two years of married 
life a man left his wife & she summoned him 
for desertion. He claimed that she was not 
really his wife as she had been previously 
married & it had not been established that 
the former husband, who was last heard of 
alive some six years before the second mar- 
riage, was dead at the time of that ceremony, 
which took place in 1910. The ‘magistrates 
accepted evidence that fruitless inquiries had 





PART III, SECT. 6, SUB-SEOT. 6.—A | in Rad eens esc lay nye GAN nan rage Virsa ia eee eile 3 

Evidence of—Whether Public | YOO OY MS On three ane s(t ors | eboney eaadeo 

Administrator requircs same as court of of BARNETT, 22 Taa. L. R. 83.—AUS. 01, —— Disappearance at sea,}— 

law.}—Re TJERSTROM (1905), 1 W. L. Ki. 1410 xxii. —— ——-.}—The ct. has | Re HongYMAN, [1930] 1 W. W. R. 999. 
jurisdiction to declare that a person | —-cAN, 


who has not been heard of for more 


o fi. Disappearance of aged & 





sv. Queation of fact.}—Death is a 
uestion of fact which must be estab- 
shed by the prevoneeene. of evi- 

dence; either by direct evidence of 
death or by the proof of such circum- 
atances as may reasonably lead the ct. 
to conclude, that there can be no other 
satisfactory accounting for the dis- 
nt ered pt or absence of the person 
whose death is sought to be established. 
Tho evidence submitted in the present 
case was held insufficient to warrant 
that conclusion.—e BAILLIE ESTATE, 
MONTREAL '[RUBT Co. vv. BAILLIE, 
{19380]}3 W. W. R.92; 4D.L. R.1011. 


PART III. SECT. 6, SUB-SECT, 6.—B. 


sw. General rules.}—There are two 
grounds upon which the ot. will make 
an order presuming death: (a) when 
the time elapsing between disappear- 
ance & the application is so long as to 
raise the inference that the person is 
dead: (b) when the person disappeared 
in circumstances which lead to the 
inference that he died at a particular 
time.—te WIDDICOMBE (1929), 40 
N. L. R. 311.—S. AF. 

1410 xviii. —-—— —— ]—Re 
[1925] 1 W. W. R. 785.—CAN. 


° 


JELFS, 


acl eek 3D. L. R. 140; (1926) 
2 W. W. R. 148.-—CAN, 
1410 xx. —— ——.]-—Re tat 


DWYER wv. Hickry, [1925] V. L. 
270; 31 Argus L. R. 261.—AUS. 
1410 xxi, -——— ——.}-H. married 
M. in 1899, who deserted her in 1900. 
Casual inquiries as to his whereabouts 
were made, but he was not afterwards 
heard of. B. made his will on May 14 
matings oft Hop. June St, UTS 
marriage .on Jun . _— 
Held: the death of M. should be pre- 
sumed so as to qualify H. 


to remarry B. |! 


than seven years shal] be presumed to 
be dead, even though the sole object 
of appct. in obtaining the declaration 
is to clear the way for his or her 
remarriage.—Re DeEuou, [1929] 3 
D. lL. R. 763; 2 W. W. R. 827; 38 
Man. L. R. 279.—CAN. 

1410 xxiii. Order of court 
obtained by fraud—Setting aside,|— 
Petitioner herein sought the rescission 
of an order which had been obtained 
by his present wife allowing her to 
swear that her former husband was 
dead prior to a date which was over 
seven years prior to the making of 
the order. he order was obtained 
solely to assist her, appct. therefor, 
in obtaining a vernment pension. 
The present petitioner alleged that the 
order had been obtained by deceiving 
the ct. & that she had used it so as to 
jead him to believe that she was free 
to marry him :—Held: since it had 
not been shown that the present 

etitioner has now, or had at the 
{me the order was made, any interest 
therein or in the effect which ht 
result therefrom, he had no status 
sufficient to support his petition to 
have the order set aside.—Re Hot, 
Re Cowper, [1933] 1 W. W. R. 17; 
46 B. C. R. 297.—OAN. 

1410 xxiv. —.}--An order 
will not be made declaring that a 

rson who has not been heard of 
or a lo ime is dead, except as 
incidental to the exercise of some juris- 
diction, e.g. the jurisdiction to admit 
a will to probate.—Re SELL (1924), 
56 O. L. R. 82.—CAN. 

1218 v. ——— ——— ———. +_-Re Tomas 
Man.), (1927) 2D. L R. 864; [1927] 

WwW. W. R. 429.—CAN, 
incentive 16, disappear—Death not ‘pac: 
t we to disappear— not pee- 
sumed. }--O’DONNELL v. NORTH AMERI- 


8 











injirm person. |—Testator, who was aged 
seventy-seven, & failing in health & 
mental vigour, disappeared in 1925 
from his home, which was situated in 
very rough country, & twelve miles 
from the nearest railway station. A 
careful search in the surrounding 
country was made by two constables, 
assisted by black trackers & about 150 
other persona, for a week after his dis- 
appearance, but he was not scen or 
heard of again :—Held: was sufficient 
evidence on which the ct. might pre- 
sume that he was dead, & he had died 
on or about the date of his disappear- 
ance.—Fte HORN (1930), Argus L. R. 
280.—AUS. 

sx. Death of writer of old letters.}— 
Where he bo about 45 years old are 
roduced before a ct. it may presume, 
n the absence of evidence to the con 
trary, that the writer was dead at the 
time they were produced.—JABBAR 
ALI SARDAR v. MONMOHAM PANDEY 
(1928), I. L. R. 55 Calo. 1216.-—IND. 


PART Ill. SECT. 6, SUB-SECT. 6.— 
C. (a). 


1423 il, ——.]—Under Indian Evi- 
dence Act, 1872, a. 108, when the ot. 
has to determine the date of the death 
of a person who has not been heard of 
for a period of more than seven years, 
there is no presumption that he died 
at the end of the first seven years, or 
at any particular date.—LaL CHAND 
MARWARI v. RaMRUP GIR (1925), 538 
L. R. Ind. App.-:24.— IND. 


1423 iil. American se there {ig 
& presumption of death absence 
for seven years, there is no presumption 
that death took place at any particular 
time within the seven years.— HICKEY 
v. GREAT WEST LIFE ASSURANCE Co. 
(1933), 7 M. P. R. 104.—OAN. 





been made as to the former husband’s where- 
abouts up to the second marriage, & made 
an order for maintenance on the basis that 
the former husband could be presumed to 
have been dead at the material date. The 
husband appealed on the grounds that there 
was no evidence admissible that the first 
marriage was not eben | & that the 
magistrates were wrong in law in holding 
that the burden of proof was on the applt. 
to prove that that marriage was subsisting : 
—Held: the issue before the magistrates 
was whether the wife was free to marry in 
1910, & whether it could be inferred from the 
evidence that the former husband was then 
dead. The magistrates had ample material for 
their decision, & the appeal failed.—HoarTon 
v. HOGTON (1933), 103 L. J. P. 17; 150 L. T. 
80; 97. J. P. 303; 50 T. L. R. 18; 77 Sol. 
a: a ; 81 L.G. R. 391; 30 Cox, C.C. 23 


1445a. On party to whose title fact essential.]— 
LAL CHAND Marwari v. MAHANT RAMRUP 
Gir, No. 1421a, vente. 


1458a. ———. -+-In July, 1852, H. quitted 
England for America, & wrote home announc- 
ing his safe arrival at New York. There was 
evidence that he was in declining health 
when he quitted England, & that, from 
his character, education, & previous life, he 
would, if living, have communicated with his 
friends in England. Advertisements request- 
ing information concerning him had been 
inserted in the principal American news- 
papers, but he was never heard of asain. 
The father of H. died in Sept. 1853, intustate. 
Plitf., who was one of the next of kin of tou 





father, supposing the son to have predeccesed | 
him, filed his bill for the administration of the. 


father’s estate :—Held: there was prima 
facie evidence of the death of H. in his 
father’s lifetime to entitle pltf. to have the 
personal estate secured in ct.—DANBY v. 
DanBy (1859), 5 Jur. N.S. 54. 
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1454, Add. Annotation :-—Consd. Monckton v. Tarr 
(1930), 28 B. W. CO. O. 604. 


1459a. ——- ——.]—-Dok d. FRANCE v. ANDREWS 
(1850), 15 Q. B. 756; 117 H.R. 644. 
Annotations :—Consd. Prudential Assce. v. Edmonds (1877), 
2 App. Cas. 487; Lyell v. Kennedy (1887), 56 L. T. 647 ; 
Re Stollery, Weir v. Treasury Solicitor, [1926] Ch. 284. 
1472. For cross-reference before this case ‘ See, 
yaa Perraa of Property Act, 1925 (c. 20), 
8. itd 


1489a. .]—There is no presumption of law as 
to survivorship among persons whose death 
is occasioned by one & the same cause. The 
question is one of fact, & if the evidence does 
not establish the survivorship, the law will 
treat it as a matter incapable of being 
determined.—Re NIGHTINGALE, HARGREAVES 
v. SHUTTLEWORTH (1927), 71 Sol. Jo. 542. 


1499a. .}—Dor d. BANNING v. GRIFFIN, No. 
164, ante. 


1505. Add. Annotationa :--Refd. Re Deloitte, 
Griffiths v. Deloitte, [1926] Oh. 56; I. R. 
Comrs. v. Bone (1927), 18 Tax Oas. 20. 


1526a. .]--HALIFAX’s (LORD) CAsB (undated), 
cited in Bull. N. P. at p. 208a. 
Annotation :-—Consd. Williams v. Hust India Co. (1802), 
3 Hast, 192. 
15381. Add. Annotation : —~ Refd. 
Avgherino, [1928] A. C. 290, 


1550. Add. Annotation :-—Consd. Banco de Portu- 
gal v. Waterlow & Sons, Ltd. (1981), 47 
T. 0. BR. 859. 

1567. Add. Annotation :—Refd. Monckton v. Tarr 
(1930), 23 B. W. C. C. 604. 

(580. Add. Annotation :-—-Refd. Saunders v. Auto- 
motive Spares, Ltd. Registered Design No. 
747,128 of Albert Saunders (1932), 40 
RP. C. 450. 

1588. Add. Annotation :-—Apld. Re Davis's Trade 
Marks, Davis v. Sussex Rubber Co., [1027] 
2 Ch, 345. 
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PART III. SECT. 6, SUB-SECT. 6.— D. 


t i. ———.)}—Re Forsytu (N. §8.), 
{1927} 2 D. L. R. 72.—CAN. 

PART III. SECT. 6, SUB-SECT. 6.—E. 

1493 i. Onus of proof— Rests on parly 
asserting affirmative.J}—CAMPBELL  U. 
Cox & MITCHELL, [1930] 1 D. L. ht. 
649; 42 B.C. R. 120.—CAN. 

b i. ——-.]—There is no presumption 
of survivorship from age or death in 
case of common death.-—KRe WaAk- 
WICKER, MCLEOD v. TORONTO GENERAL 
HOsPItaL, [1936] 3D. L. R. 368; O.R. 
379.—CAN. 


PART III. SECT. 6, SUB-SEOCT. 6.—F. 
1497 i. Whether presumption extats.) 
—Although death will, in a proper case, 
presumed, there is no presumption 
that the person died without issue.— 
SAUNDERS, PARK v. AUSTIN, [1928] 

N. Z, L. R. 391.—N.Z. 


PART III. SEOT. 6, SUB-SECT. 7. 


a Page v. WALSH (1927), 
27 8. R. N. 8. W. 290; 44 N. 8. W. 
Ww. N, 71.—AUB., 


PART Il. SECT. 6, SUB-SECT. 8. 


1526 fi. -}—R. v. OHARA (N. B.), 
(1927), 48 Can. Crim. Cas. 231.—CAN. 

f (p. 178) i. 4a to delivery of package 

common. carrier to consignee. }-— Where 
@ package is delivered to a railway or 
express co., or other similar common 





carrier, for transportation to a named 
consignee, & the consignee recelvcs 
a package answering the deseription 
nf that sent by the consignor, it will 
be held, in tho absence of proof to the 
contrary, that the package sent was 
identical with that recelved ; & where 
a package bas been so delivered to such 
a common carrier for transportation, 
it wil] be held that it was received by 
the cousignoee in due course, unlcss there 
is proof to the contrarv.-—MR. v. PINNO, 
(1925) 1 W. W. RR. 735i. -CAN. 

r(p. 179) 1. 48 to party being adminis- 
trator.J— SMrrH vw. MCLEAN (1868), 7 
N.S. R. (1 G. & O.) 310.—CAN. 


PART III. SECT. 6, SUB-SECT. 10. 


1556 i. Ieceipt of letter—Whether pre- 
sumed from posting. }---The presumption 
that a letter shown to have been mailed 
in the usual course of business to a 
proper address was received is rebut- 
table by the addressee’s denial of ita 
receipt, where there is nothing to throw 
doubt on his credibility.-—-SHUCKETT 
v. Looxnarr & Kye, [1932] 2 
WwW. W. Rk. 330; 3 D. L. R. 466; 40 
Man. L. R. 344.—CAN. 

sa. Identity of f Gai — From 
identity of twames.}--SRWELL v. URQU- 
HART, {1930] 2 D. L. R. 547.—CAN. 

sb. Accuracy of scientific instrument.} 
—The wordng accuracy of a scientific 
{natrument not, be preeamet unless 
it eppests to the ct., either by judicial 
no , assisted, if necessary, by con- 


9 


sulting standard works of reference, or 
by appropriate evidence, that the 
instrument in question js a sclontife 
instrument.<—CRAWLEY v0. LAmbLAw 
Sa Argus L. R. 311; V.L. i. 370. 


PART III. SECT. 7, SUB-SECT. 1. 

tl. -——— --—---. REILLY vo. LONDON 
OCourn. 1891), 14 P. HR. 171.--OAN. 

tif. ——- .}—CLousr v. COLEMAN 
(1895), 16 P. R. 541.—CAN. 


PART III. SECT. 7, SUB-SECT. 2. 

b i, —— ---— dAccrelion.|--A_ view 
by the ct. of the place of the alleged 
accrotion is not merely for the purpose 
of Sp prec aus the other evidence 
but also for the purpose of assisting 
the ct. in reaching a proper conclusion. 
—CLARKE v. EDMONTON (Can.), [1929] 
4). L. R.1010 ; revg., (1928) 2 D. L. R. 
154; 1 W. W. RR. 653; 23 Alta. L. RR. 
233.—CAN. 


PART III. SECT. 8. 

1593 x. —-—,}-—In tho estima- 
tion of the value of evidence in 
ordinary cases, tho eetmony of 

Avely 








credible witnesses who swear posi 

to a fact sbould receive credit in 
preference to witnesses who testify to 
a nogative.—HALLETT v. BANK OF 
MOSTBERL (1918), 46 N. B. R. 62.— 


1603 xi, Nature & application of 
rule.|—-Tbe principle that the evidence 





Cases 1602a—1998a. ENGLISH AND Emprre Dicrest SUPPLEMENT. 


1602a. ———- ——— Outweighs several negative wit- 
nesses. ]}—The rule of law is, that one affirma- 
tive witness outweighs several negative 


witnesses (Sir JOHN NICHOLL).—TOCKER v. 
vite (1821), 3 Phillim. 539; 161 E. R. 
408. 


Part IV.—Documentary Evidence. 


1624a. Document to be put in—Notice should be 
given.]—It is desirable that notice be given 
in advance to the other side of the document 
intended to be put in, so that they may be 
ready with any other admissible document 
directed to the same issuc.—FINLAND S.S. 
OWNERS v. CORNISH RosEt S.S. OWNERS, 
THE CORNISH RosE, [1936] P. 174; [1936] 2 
ANT. R. 805; 105 L. J. P.114; 52 T.L. 2. 
648, 

1638a. Entry in marriage ee v. 
RocHFrortT (1837), 1 Jur. 592, N. P. 

1664a. ——./—-R. v. McCartngry & HANSEN 
(1928), 20 Cr. App. Rep. 179, C. C. A. 


1726a. —-— WiIll.]—Where a person had been 
dead a great number of years, whose hand- 
writing was required to be proved, it was done 





by showing the similarity of the handwriting in* 


question to the handwriting of his will, & 

no objection was ttaken to it, cither at the 

bar or by the ct.—MorkEwoop v. Woop 

, (1791), 14 East, 327; 4 Term Rep. 157; 104 
KE. R. 626. 

1766. Add. Annotation :—Refd. United States 

Supping Board v. St. Albans Ship, [1931] 


1829a. -|— Where an order is given 
verbally for goods, & the person to whom it 
is given puts down the terms of it in writing, 
as a memorandum, but it is not signed by the 
person ordering the goods, the terms of the 
order may be given in evidence, without 
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of a witness who testifies affirmatively 
that a conversation took place is more 
valuable than the evidence of ono 


equally trustworthy who denies the | 2al-General 


PART IV. SECT. 5, SUB-SECT. 2.—B. 


s i. -—— Will filed in office of Surro- 
of another 


producing the written memorandum.—Dati- 
SON v. STARK (1802), 4 Esp. 163; 170 E. R. 
677, N. P. 

Annolation :-—Refd. R. v. Wrangle (1835), 1 Har. & W. 41. 


1867. Add. Annotation :—Refd. R. v. Anderson 
(1929), 142 L. T. 580. 


1877. Add para, :-— 


Parol evidence of inscriptions & devices 
on banners & flags displayed at a meeting 
is admissible, without producing the originals. 
—R. v. Hunt (1820), 3 B. & Ald. 566. 


1900. Add. Citation :—R. v. Dovaias (1846), 16 
L. J. Q. B. 417. 


1938a. -|—Whecere pltfs. called defts.’ solr. :— 
Held: he could state whether he had a lease 
in his possession, but as he knew nothing 
about it except as attorney for defts., he 
could not be called upon to give any evidence 
about it.—RovuPpELL v. Haws (1863), 3 
F. & F. 784, N. P. 


1955a. ——-.]—A deed may be pleaded as lost 
by time & accident without profert.—Reap 
v. BROOKMAN (1789), 3 Term Rep. 1513; 100 
E. ht. 504. 

1998a. Answers to Inquiries.]—In 
accounting for the absence of an attesting 
witness, or loss of a written instrument, 
general answers to inquiries that nothing is 
known concerning them, are admissible in 
evidence; but not declarations as to 
particular facts, if the party making them is 














seerctary-treasurer of the pltf. munici- 
pality having destroyed most of the 
pitf.’s records therein, including the 


province.)—~ | record ef payment of taxes made since 


conversation, is not a rule of Jaw, & 
should only be used with a due regard 
to the circumstances of each case & 
should not be resorted to until other 
means of testing credibility have 
fulled; & it showld not be applied in 
a case wherein the conversation in 
question constitutes the particular 
matter at issue between the partics.— 
MoNnARCH LUMBER Oo., LTb. v. PERRY 
(Sask.), [1927] 3 D. L. R. 8613 [1927] 
3 W. W, R, 71.—CAN. 


1596 i. Telephone conversation 
overheard by bystander.J—Held: the 
nature of the testimony, the possibility 
of dishonesty & the connection of the 
witness with the matter, were circum- 
stances to determine the weight of 
tostimony, but were not valid grounds 
for rejecting the cvidence so long as it 
was not hearsay.— WARREN Gsowskl 
& Co. vw. Forsr & Co. (1912), 28 
O. W.R. 311; 468. C. Rh. 642.—CAN. 


ni. Evidence of perjured witness. } 
—The evidence of a witness proved to 
have committed perjury is of no value 
whatsoever & cunnot bo used for any 
purposo; that fs, by itself, ar to 
corroborate or be corroborated by 
truthful evidence.—IMPrEROR vw. Usa- 
GAR (1933), I. L. R. 55 All. 639.—IND | 


pint IV. SECT. 2, SUB-SECT. 10. 


——.J—FOULDS v. BOWLER 
. L. R. 189.—CAN. 








(1908) 8 


Secondary evidence of a will devising 
real estate in this province, the origina! 
will being filed in the office of the 
Surrogate-General of Nova Scotia, is 
not. admissible, there being no ev idence 
of any law of "Nova Scotia prohibiting 
the removal of the will—Dor 4. 
GILMOUR v, WHITNEY (1838), 2 N.5. R 
(Ber.) 514.—CAN. 


sae IV. SECT. 5, SUB-SECT. 3.—A. 
b ———.J—SmMitTH ov. NEVILLES 
a859), 18 UL he 473.— N. 
b ii. -}—GLEN BaIn) RURAL 
MUNICIPALITY v. HALEY (Sask.), [1927] 
3D. L. R. 474.—CAN. 


PART IV. SECT. 5, SUB-SECT. 4.—-C. 

1941 i. Duplicate originals.|— Deft. 
let Jand ve pitf., & a lease having been 
written, A . affixed seals & signed their 
names to it. It was then agreed that 
A. should make a copy of the lease & 
execute it for them in the same manner; 
he did so. & afterwarda, in the presence 
of botb parties, delivered one copy to 
pitf. & the other to deft. :-—J/eld > they 
were duplicate originals, & either of 
them was primary evidence.—LEONARD 
v. Youn@ (1958), 4 All. 111.-—-CAN. 


gn IV. SECT. 5, SUB-SECT. 5.—A, 


———,}—Govan v. McBriIpE 

0806, 10° C. P. 106.—CAN. 
— —— Reconstrucied cash 
book. a fire in the offloe of the 
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the last audit, the secretary-treasurer, 
under the authority of the council, 
employed an office assistant & can- 
vassers, who compiled from the sur- 
Viving records & froin receipts, cheques 
& other evidence in the hands of 
tuxpavers a statement called ‘“ the 
reconstructed cash book,” showing the 
amounts prid by them during two 
months of 1921. In an action against 
the secretary-treasurer to recover an 
ninount alleged to have heen mis- 
appropriated by him during 1921, 
pitf. sought to charge him with the 
receipt of the sum which was shown by 
paid ‘‘ reconstructed cash book ’’ as 
received & said book was submitted 
in evidence :—FHleld : sald book was not 
admissible against deft.:; its contents 
were not obtained in tho nanner con- 
templated by Rural Municipality Act 
&, thereforo, it did not, even if it had 
been wholly compiled by deft., con- 
stitute an acknowledgment by him, as 
the entries in the original cash book 
would have done; he had not go 
recognised or acted upon it as to make 
its contents evidence against him; it 
was uot secondary evidence of the 
destroyed cash book; &, the necessary 
foundation not having been laid for the 
purpose, it was not admissible as 
secondary evidence of the taxpavers’ 
receipts & cheqnes.—GLEN AIN 
RuEAe MUNICIPALITY v. HALRY, [1928] 
3D. L. R. 806: (1928) 2 W. W. R. 184, 
288; 29 Sask. L. R. 559.—CAN. 


capable of being called.—Dor d. Jounson 
v. JOHNSON (1818). 2 Chit. 196. 


Annotation :-—Relfd. Pytt v. Griffith (1822), 6 Moore, C. P. 538. 
2088. Add. Annotation :—Refd. Re Spollon & 
Long’s Contract, [1936] 2 All FE. R. 711. 
2118. Citation :—For ‘'1 Esp. 125” read “1 
Esp. 127.” 

2129a. -|—Copies cannot be put in of 
letters of which notice to produce ought to 
be given.—R. v. MorGan, [1925] 1 K. B. 
752; 94 L. J. K. B. 672; 1383 L. T. 94; 89 
J.P. 185 ; 28 Cox, C. 0. 1; 18 Cr. App. Rep. 
180, C.C. A. 


2282. Add para. :— 

Where the witness swearing to the words 
spoken by way of oath by the prisoner when 
he administered the same, said, that he hela 
& paper in his hand at the same time when he 
administered the oath, from which it was 
supposed that he read the words; yct held 
that parol evidence of what he in fact said 
was sufficient, without giving him notice to 
produce such paper.—R. v. Moors (1801), 
6 East, 419, n. 


2285. Add. Annotaticr :—Apld. Williams v. Rus- 
sell (1933), 149 L. T. 190. 


2285a. Policy of third party insurance—Prosecu- 
tion under Road Traffic Act, 1930 (c. 43), 
Part II.]—Resp. was charged with using a 
motor vehicle without there being in force 
in respect of such user a policv of insurance 
satisfying the requirements of Road Traffic 
Act, 1930 (c. 43). A police officer sought 
to give evidence of the contents of @ certi- 
ficate of insurance produced by ie... but 








it was objected on behalf of resp. that, no | 


notice to produce the policy haviag beer 
given, secondary evidence of its contents 
was not admissible. The justices upheld 
the objection, &, in the absence of other 
evidence, dismissed the information :—Jleld : 
the evidence ought to have been received. 
Per Tatsot, J. Semble: the onus of 
proving the possession of a policy was on 
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predecessor in 


tille.'---In seeking to 
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resp., & it was not necessary for the prosecu- 
tion to tender evidence on the matter at 
all.—_WILLIAMS v. Russet (1933), 149 L. T. 
190: 97 J. P. 128; 49 T. L. R. 3153 77 
Sol. Jo. 198; 31 L. G. R. 182; 29 Cox, C. C. 
640, D. C. 

2288. Add. Annotation :—As to (1) Consd. R. v. 
Triffitt, [1938] 2 All I. R. 818. 


2345a. fe eased v. MEux (1854), 15 
C.B. 142; 20.'L. R. 807; 23 L. J. 0. P. 221; 
23 L. T. 0.8. 144; 2 W. R. 480; 189 BD. R. 374. 
2475a. J—Dor d. St. JoHN v. Hore 
(1799), 2 Esp. 724; 170 i. R. 510, N. P. 
2476a. —— J—-WALLISS v. BROADBENT 
(1836), 4 Ad. & El. 877; 2 Har. & W. 40; 
6L. J. K. B. 269; 111 E.R. 1014. 
2477a. —— -}]}-—CHEVELEY v. FULLER (1853), 
13 C. B. 122; 1W. 1. 152; 138 Bh. R. 1143; 
sub nom. FULLER v. CHEVELEY, Saund. & M. 
101; 20 L. T. O. 8. 278; 17 J. P. 105; 17 
Jur. 736. 
2480a. ———~.]—Harnrs v. CHAPMAN (1868), 
17 1. T. 517, N. P. 
2486a. -——- Though receipt for penalty erased.]— 
APOTHECARIES’ Co, v. PERNYHOUGH (1826), 2 
©. & P. 448; 172 BF. R. 199, N. P. 
Annotation :-—Refd. QR. v. Preston (6834), 3 Nov. & M. KB. 31. 
2513a. To prove amount originally claimed.]— 
Wickes v. TANNER (i848), 10 L. T. O. S. 
504, N. P. 
2544a, -—-—- ----- -~--.]--One paper containing 
two different contracts for the purchase of 
“ different lots by different persens, one stamp 
affixed on that part of the paper which con- 
tained the contract of sale with deft., & to 
which the stamp officer’s receipt for one 
penalty referred :—/Held : sutticient to legalise 
the evidence of such coutract.—-POWELL v, 
EpMUNDS (1810), 12 Mast, 6; 104 FH. €. 3. 
Annotations :-—Refd. Ogilvie ». Foljambo (1817), 3 Mer. 53; 
Bradshaw ». Bennett (1830), 5 ©. & PP. 483 Shelton v. 
Tavius (1832), 2 Cr & J. 400: Bartlett vo Pernell (1836), 
2 Har & W.16; Evans v. Pratt (1842), 3 Man. & G. 759 ; 


Eden v. Blake (1845), 13 M. & W. 6143 Brott v. Clowser 
(1880), 5 C. B.D. 376. 
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Liquor Control Commission, }--Govern- 


PART IV. aoe 5, SUB-SECT. 5.— 


« (0), 
sr. Affidavit of netitioncr— Absence of 
particulars of eearch made.jJ—Re BELL 
(1871), 3 Ch. Ch. 239.—CAN. 


PART IV. Petr 5, SUB-SECT. 5.— 


(a). 
2058 iv. .J—MARVIN wt. 
CurTIS (1857), 6 C. P. 212.—CAN. 


2058 v. Evidence of sub- 
scribing witness.}—In ejectment by 
trustees of a Wesleyan Methodist con- 
gregation for the parsonage property, 
a search for & the loss of the deed from 
the patentee to the trustees at the 
parsonage home having been proved : 
~-Held: the evidence of the sub- 
scribing witness as to the execution 
of the deed & memorial, with a éopy 
of the memorial certified by the 
registrar, was clearly sufficient secon- 
dary evidence.—AINLEYVILLE TRUSTEE 
WESLEYAN METHODIST CHURCH 1. 
GREWER (1874), 23 C. P. 533.-—CAN. 


2063 1. Written declaration by testator 
~—— Lost will. j—A lost will may be proved 
by secondary evidence. Tho evidence 
of a single witness, though interested, 
whose veracity & competency is un- 
anpeaebenle, is sufficient, & probate 

1 be granted to such an extent as 
he is able to prove it. Declarations 
relative to the will became secondary 
evidence iff it is lost.—Jte PIKR’s WILL 
(1882), 6 Nfld. L. R. 445.-—-NFLD. 


at. Lost deed— Memorandum made by 


———aee 











prove the existence -& contents of a 
lost deed, & memorandum imnade in a& 
book, by @ person through whom 
petitioner claimed, was held not to 
bo evidence in favour of petitioner.— 
Re Bevw (1871), 3 Ch. Ch. 259.--CAN. 


BV. Cony produced from cua- 
tody of successors of grantee--With 
indorsement signed by three predecessors 
in title. J--SEETHAVYA U. SUBRAMANYA 
SOMAYAIULG (1926;, Le. KR. 56 Ind. 
App. 146.— IND, 





PART IV. SECT. 9, SUB-SECT. 3.—-A. 


sw. Of power of altorney—Proof 
of contents of original only.)--Where an 
oflice copy of a power of attorney, 
purporting to have been executed, 
was put in evidence:~ /feld: Con- 
veyancing & Law of Property Act, 
1881, 8. 48 (4), merely obviates the 
necessity for production of an original 
instrument by enacting that an office 
copy of an instrument deposited as 
therein provided shall, without further 
proof, be sufticicnt evidence of its 
contents, but the sect. does not make 
such copy evidence either of the truth 
of the conteuts or of the identity of the 
person by whom the original was made. 
a v. MULLAN, [1925} N.J. 1. 


PART IV. SECT. 9, SUB-SECT. 4.—B. 
gi. —— Books of Government 


i] 





ment Liquor Control Conumiseion is a 
“ Pepartment of the Government of 
Manitoba " within sect. [7 of Manitoba 
Kvideneo Act, Ik. S. M., 1913, &, there- 
fore, copics of entries In its books aro 
receivable iu evidence by virtuo of sald 
section.— Rh. PaAuwends, [1932] 1 
WwW. W. 1 68: 2D. &. BR. 3303 40 
Man. L. &. 117.--CAN. 


PART IV. SECT. 9, SUB-SECT. 5.—-A. 
AL Revad. on other grounde, 18 A. R. 


3. 


PART IV. SECT. 9, SUB-SECT. 5.-—B. 


g i. ---The copy of a will 
hearing the certificate of the Registrar 
of Decds that !t waa registered, but 
certified by the Registrar of Probate, 
was held adinissible, by the combined 
effect of sects. 34, 57 of the Registry 
Act.—MCMILLAN ¥. COLFORD (1032), 
5 M. P. KR. 127.—CAN. 





PART IV. SECT. 10, SUB-SECT. 4.-—B. 


sx. To what documenta rule applicable 
—Notice of anpeul.}--As oa notice of 
appeal {fs not an instrument ten-lered 
in evidence , but merely a step in the 
procedure of appeal, the failure to 
stamp it cannot be rectified under the 
proviso to sect. 22 (1) of Act 30, 1911.-~— 
ANNAMA vv. EXPRESS COLLECTION 
AGENOY (1929), 50 N. L. R. 77.—8. AF. 


Cases 1602a—1998a. ENGLISH AND Empire Dicest SUPPLEMENT. 


1602a. ——_— —~—— Outweighs several negative wit- 
nesses. ]—The rule of law is, that one affirma- 
tive witness outweighs several negative 


witnesses (Sir JOHN NICHOLL).—TOCKER uv. 
ves ere 3 Phillim. 539; 161 E. R. 
408 


Part IV.—Documentary Evidence. 


1624a. Document to be put in—Notice should be 
given.]—It is desirable that notice be given 
in advance to the other side of the document 
intended to be put in, so that they may be 
ready with any other admissible document 
directed to the same issuc.—FINLAND §.S. 
OWNERS v. CORNISID Rose S.S. OWNERS, 
THE CORNISH ROsE, [1936] P. 174; [1936] 2 
ve E.R. 805; 105 LJ. P2114; 52 T. LR. 
648. 

1633a. Entry in marriage meres ae la v. 
RoOcHFORT (1837), 1 Jur. 592, N. P. 


1664a. —R. ve. McCarrTNnrEy & HANSEN 
(1928), 20 Cr. App. Rep. 179, C. C. A. 


1726a, ——— —-— WIll.]—Where a person had been 

dead a great number of years, whose hand- 

writing was required to be proved, it was done | 

by showing the similarity of the handwriting in“ 

question to the handwriting of his will, & 

no objection was ‘taken to it, cither at ‘the 

bar or by the ct.—MorEWoop »v. Woop 

» (1791), 14 Hast, 327; 4 Term Rep. 157; 104 
E.R. 626. 


1766. Add. Annotation :—Refd. United States 
Shipping Board v. St. Albans Ship, [1931] 
A. C, 622. 

1829a. -)|—Where an order is given 
verbally for goods, & the person to whom it 
is given puts down the terms of it in writing, 
as a memorandum, but it is not signed by the 
person ordering the goods, the terms of the 
order may be given in evidence, without 
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of a witness who testiflos affirmatively 
thut a conversation took place is more 
valuable than the evidonce of one 
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PART IV. SECT. 5, SUB-SECT. 2.—B. 


Will filed in office of Surro- 
of another province.|— 


producing the written memorandum.—DaLi- 
SON v. STaRK (1802), 4 Esp. 163; 170 BE. R. 
677, N. P. 

Annolation :—Refd. R. v. Wrangle (1835), 1 Har. & W. 41. 


1867. Add. Annotation :—Refd. R. v. 
(1929), 142 L. T. 580. 


1877. Add para. :— 


Parol evidence of inscriptions & devices 
on banners & flags displayed at a meeting 
is admissible, without producing the originals. 
—R. v. Hunt (1820), 3 B. & Ald. 566. 


1900. Add. Citation :—ht. v. Douaias (1846), 16 
L. J. Q. B. 417. 


1938a. -|—Where pltfs. called defts.’ solr. :-— 
Held: he could state whether he had a lease 
in his possession, but as he knew nothing 
about it except as attorney for defts., he 
could not be called upon to give any evidence 
about it.—RoureLL v. Haws (1863), 3 
F. & F. 784, N. P. 


1955a. ———.]—A deed may be pleaded as lost 
by time & accident without profert.—Rrap 


Anderson 





v. BROOKMAN (1789), 3 Term Rep. 1513; 100 
Ki. R. 504. 
1998a. —— Answers to inquiries.]—In 





accounting for the absence of an attesting 
witness, or loss of a written instrument, 
general answers to inquiries that nothing is 
known concerning them, are admissible in 
evidence; but not declarations as to 
particular facts, if the party making them is 
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secrctary-treasurer of the pltf. municel- 
pality having destroyed most of the 
pitf.’a records therein, including the 


equally trustworthy who denics the 
conversation, is not a rule of law, & 
should only bo used with a due regard 
to the circumstances of each case & 
should not. be resorted to until other 
Ineans of testing crodibility have 
failed; & it should not be applied in 
a case whoroin the conversation in 
question constitutes the particular 
matter at issue between the parties.— 
MONARCH LUMBER Co., Lrp. v. PRRRY 
(Sask.), (1927) 3 D. L. R. 861; [1927] 
3 W. W. R. 71.— CAN. 





1596 i. Telephone conversation 
overheard by bystander.j—Ield: the 
nature of the testimony, the possibility 
of dishonesty & the connection of the 
witness with the matter, were ocireum- 
stances to determine the weight of 
tostiinony, but were not valid grounds 
for rejecting the ovidence so long as it 
was not hearsay.— WARREN GZOWSKI 


& Co. vw. Forsr & Co. (1912). 23 
oO. W. R. 311; 46S. C. R. 642.—CAN. 
ni. Ividence of perjured witness. } 





—The evidence of a witness proved to 
have committed porjury is of no value 
whatsoever & cannot bo used for any 
purpose; that {s, by itself, or to 
corroborate or be corroborated by 
truthful evidence.—EMPrEROR v. UsA- 
Gah (1933), I. L. RR. 55 AM, 639.—IND 


PART IV. SECT. 2, SUB-SECT. 10. 


1762 ti. —-—-.]—FouLps vr. BOWLER 
(1908), 38 W. L. R. 189.—CAN. 


Secondary evidence of a will devising 
real estate in this province, the original 
will being filed in the office of the 
Surrogate-General of Nova Scotia, is 
not adinissible, there being no evidence 
of any law of Nova Scotia prohibiting 
the removal of the will—Don d. 
GILMOUR v. WHITNEY (18338), 2 N.S. 1. 
(Ger.) 514.—CAN., 


se IV. ile oe Blasts 3.—A. 
‘] NEVILLES 
Gees, 18 U. C. Pe 473.—CAN. 
b ii. GLEN BAIN RURAL 
MUNICIPALITY ¥. HALEY (Sask.), [1927] 
3D. L. R. 474.—CAN. 


PART IV. SECT. 5, SUB-SECT. 4.—C. 


1941 i. Duplicate originals. |— Deft. 
lot land to pitf., & a lease having been 
written, A. affixed seals & signed their 
uames to it. It was then agreed that 
A. should make a copy of the lease & 
exccute it for them in the same manner ; 
hoe did so. & afterwards, in the presence 
of both parties, delivered one copy to 
pitf. & the other to deft. :—Held : they 
were duplicate originale, & either of 
them was primary evidence.—LEONARIT 
v. YounG (1858), 4 All. 111.—-CAN. 


js IV. SECT. 5, SUB-SECT. 5.—A, 


Gouan »v. McBRIDE 

abet, 10 Cc. P. "106. —CAN. 
Reconstructed cash 

bock. kA ‘A fire in the office of the 


10 


~~, J C 








record of payinent of taxes made since 
the last audit, the secretary-treasurer, 
under the authority of the council, 
employed an office assistant & can- 
vassers, Who compiled from the gur- 
vViving records & froin receipts, cheques 
& other evidence in the hands of 
taxpayers a statement called ‘‘ the 
reconstructed cash book,’ showing the 
amounts paid by them during two 
months of 1921. In an action against 
the secretary-treasurer to recover an 
nan alleged to have heen mis- 

appropriated by him during 1921, 
pltf. sought to charge him with the 
recelpt of the sum which was shown by 
suid ‘* reconstructed cash book’? as 
recelved & said book was submitted 
in evidence :—-Held : said book was not 
adinissible against deft. : its contents 
were not obtained in the n nner con- 
templated by Rural Municipality Act 
&, therefore, it did not, even if it had 
been wholly compiled by deft., con- 
stitute an acknowledgment by him, as 
the entries in the original cash book 
would have done; he had not so 
recognised or acted upon it as to make 
its contents evidenco against him; it 
was not secondary evidence of ‘the 
destroyed cash book; &, the necessary 
foundation not having been laid for the 
purpose, it was not admissible ag 
secondary evidence of the taxparers’ 
receipts cheques.— GLEN Bain 
RURAL MUNICIPALITY v. HALEY, [1928] 
3D. L. R. 306 : (1928) 2 W. W. R. 184, 
288; 22 Sask. L: R. 559.—-CAN. 


capable of being called.—Dor d. Jonnson 
v. JOHNSON (1818), 2 Chit. 196. 
Annotation :—Refd. Pytt v. Griffith (1822), 6 Moore, C. P. 538. 


2088. Add. Annotation :—Refd. Re Spollon & 
Long’s Contract, [1936] 2 All FE. R. 711. 
2118. Ciiation :—For ‘1 Esp. 125" read “1 
Esp. 127.” 

2129a. -]|—Copies cannot be put in of 
letters of which notice to produce ought to 
be given.—R. v. Morgan, [1925] 1 K. B. 
752; 94L. J. K. B. 672; 133 L. T. 94: 89 
J. P. 135 5 28 Cox, C. C. 1; 18 Cr. App. Rep. 
180, C. C. A. 

2282. Add para. :— 

Where the witness swearing to the words 
spoken by way of oath by the prisoner when 
he administered the same, said, that he hela 
a@ paper in his hand at the same time when he 
administered the oath, from which it was 
supposed that he read the words; yet held 
that parol evidence of what he in fact said 
was sufficient, without giving him notice to 
produce such paper.—R. v. Moors (1801), 
6 East, 419, n. 

2285. Add. Annotation :—Apld. Williams v. Rus- 
sell (1933), 149 I. T. 190. 


2285a. Policy of third party insurance—Prosecu- 
tion under Road Traffic Act, 1930 (c. 43), 
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resp., & it was not necessary for the prosecu- 
tion to tender evidence on the matter at 
all.—WILLIAMS v. RUSSELL (1933), 149 L. T. 
190: 97 J. P. 128; 49 T. L. R. 3153; 77 
Sol. Jo. 198; 31 L. G. R. 182; 29 Cox, C. C. 
640, D. C. 

2288. Add. Annotation :—As to (1) Consd. R. v. 
Triffitt, [1938] 2 All E. R. 818. 

2345a. ——-.]— DoRRETT v. MEUX (1854), 15 
©. B. 142; 26.°L. R. 807; 23 L. J. 0. P. 221; 
23 L. T. O.S. 144; 2 W. R. 480; 139 H.R. 374. 

2475a. J—Dor d. St. JoHn v. HORE 
(1799), 2 Esp. 724; 170 WW. R. 610, N. P. 

2476a, —— J—-WaALLISS v. BROADBENT 
(1836), 4 Ad. & El. 877; 2 Har. & W. 403 
6L. J. K. B. 269; 111 BE. R. 1014. 

2477a. .}—CHEVELEY v. FULLER (1853), 
13 Cc. B. 122; 1 W. RR. 152; 138 B. R. 1143 ; 
aub nom. FULLER v. CHEVELEY, Saund. & M. 
101; 201. T. O. 8S. 278; 17 J. P. 105; 17 
Jur. 736. 

2480a. .|-—HARRIS v. CHAPMAN (1868), 
17 I. T. 517, N. P. 

2486a. Though receipt for penalty erased.]-— 
APOTHECARIES’ Co. v. FERNYHOUGH (1828), 2 
CG. & P. 438; 172 E.R. 199, N. P. 

Annolation :-—Refd. R.v. Preston (t834), 3 Nev. & MLK. RB. 31. 

2513a. To prove amount originally claitmed.|]— 





























Part II.]—Resp. was charged with using a 
motor vehicle without there being in force 
in respect of such user a policy of insurance 
satisfying the requirements of Road ‘'Traflic 
A. police olficer sought , 
to give evidence of the contents of a certi- 
ficate of insurance produced by tess. but 
it was objected on behalf of resp. that. ro 
notice to produce the policy having been 
given, secondary evidence of its contents 
The justices upheld 
the objection, &, in the absence of other 
evidence, dismissed the information :—/feld : 
the evidence ought to have been received. 
Per Tausnot, J. Semble: 
proving the possession of a policy was on 


Act, 1930. (c. 43). 


was not admissible. 


Saree ae 


PART IV. SECT. 5, SUB-SECT. 5.— 


D. (c). 
sr. Affidavit of petitioner— Absence of 
particulars of search made.|—Re BELL 
(1871), 3 Ch. Ch. 239.—CAN. 


PART IV. SECT. 5, SUB-SECT. 5.-— 


- (a). 
2058 iv. .J—MARVIN ¥. 
CURTIS (1857), 6 C. P. 212.—-CAN. 


2058 v. -—-- —— Evidence of sub- 
scribing witness.}—In ejectment by 
trustees of a Wesleyan Methodist con- 
sregation for the parsonage property, 
a search for & the loss of the deed from 
the patentee to the trustees at the 
parsonage home having beep proved : 
—~Held: the evidence of the sub- 
scribing witness as to the execytion 
of the deed & memorial, with a Copy 
of the memorial certified by the 
registrar, was clearly sufficient secon- 
dary evidence.—AINLEYVILLE TRUSTEE 
WESLEYAN METHODIST CHURCH t. 
GREWER (1874), 23 C. P. 533.—CAN. 

2068 i. Writien declaration by testator 
— Lost will. j—A lost will may be proved 
by secondary evidence. The evidence 
of a single witness, though interested, 
whose veracity & competency is un- 
Si ata is sufficient, & probate 

be granted to such an extent as 
he is able to prove it. Declarations 
relative to the will became secondary 
evidence if it is lost.—Jt’e PIKE’3 WILL 
(1882), 6 Nfid. L. R. 445.-—_NFLD. 


st. Lost deed— Memorandum made by 
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504, N. P. 


%) ; . " & 2 
the onus of 2 Har. & W. 16; 
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mredecessar in lille,}--In secking to 
rove the oxistence.& contents of a 
tot deed, @ memorandum made in a 
book, by a person through whom 
petitioner claimed, was held not to 
bo evidence in favour of petitioner.— 
Re Bev. (1871), 3 Ch. Ch. 230.---CAN. 


sv. Copy produced from cius- 
tody of surcessora of grantee--JVith 
indorsement signed by three predecessors 
in title. J}—SEETIAYYA 0. SUBRAMANYA 
SomaYrarcLu (1920), Le. Re. 56 Ind. 
App. 146.—-IND. 








PART IV. SECT. 9, SUB-SECT. 3.-—-A. 


sw. Of power of attornery—Proof 
of contents of origina! only.)—W here an 
office copy of a Power of attornoy, 
purporting to have bcen executed, 
was put in evidence:--/leld: Con- 
veyancing & Law of Property Act, 
1881, 8. 48 (4), merely obviates the 
necessity for production of an original 
instrument by enacting that an office 
copy of an instrument deposited as 
therein provided shall, without further 
proof, be sufficient ovidence of its 
contenta, but the sect. does not make 
such copy evidence either of the truth 
of the contents or of the identity of the 
person by whom the original was made. 
—O’KANE v. MULLAN, [1925] N.J. 1. 


PART IV. SECT. 9, SUB-SECT. 4.—B. 
gi. —— Books of Government 


i] 








WICKES v. TANNER (1848), 10 L. T. O. S. 


25444, ---- —-- ----.]-—One paper containing 
two different contracts for the purchase of 
different lots by different persons, one stamp 
affixed on that part of the paper which con- 
tained the contract of sale with deft., & to 
which the stamp officer’s reccipt for one 
penalty referred :—//eld : sufticient. to legalise 
the evidence of such contract.—-POWELL v. 
EpMuUNDS (1810), 12 East, 6; 104 1. KR. 3. 


Annolationa :-—Refd. Ogilvie v. Fotjambe (1817), 3 Mer. 53; 
Bradshaw v. Bennett (1831), 4 
Livins (1832), 2 Cr. & J. 411; 

Kvana v. Pratt (1842), 3 Man. & G. 759 ; 

Eden v. Blako (1845), 13 M. & W, 614; 

(1880), 5 C. P. D. 376 


Gg. & PL. 483 Shellon ». 
Bartlett v. Pernell (1836), 


Brott vw. Clowser 
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Liquor Control Commisston.)}--—-Govern- 
ment Liquor Control Commission 18 a 
“ Departmont of the Government of 
Manitoba ” within sect. 17 of Manitoba 
Kvidence Act, lt. S. M., 1013, &, there- 
fore, copier of entries in its books are 
recelvable in evidence by virtue of said 
section.~--R. ov. Pauwkis, [1932] 1 
WwW. W. RR. 68; 2), lL. R. 3303 40 
Man, Ih, KR. 117.---CAN. 


PART IV. SECT. 9, SUB-SECT. 5.--A. 
wf Revsd. on other grounds, 18 A. R, 


Ja 


PART IV. SECT. 9, SUB-SECT. 5.—B. 


g i. -——-.}—The copy of a will 
bearing the certificate of the Registrar 
of Deeds that it was registered, but 
certified by tho Regiatrar of Probate 
was held admissible, by the combinec 
effect of sects. 34, 57 of the Legistry 
Act.—McCMILLAN vw. COLFORD (1932), 
5M. P. RR. 127,—CAN. 


PART IV. SECT. 10, SUB-SECT. 4.-—B. 


sx. T'o what documenta rule applicable 
—Notice of appeul.}--As a notice of 
appeal is not an Instrument ten-lered 
in evidence, but merely a step in the 
procedure of appeal, the faijure to 
stamp it cannot be rectified under the 
proviso to sect. 22 (1) of Act 30, 1911.— 
ANNAMA 0. EXPRESS COLLECTION 
AGENCY (1929), 50 N. L. Re 77.—S. AF. 


Cases 2570—3125. ENGuisH AND Emprre Diaest SuPPLEMENT. 


2570. Add. Annotations :—Refd. Nagoremull »v. 
Triton Insce. (1924), 41 T. L. RB. 168; Re 
National Benefit Assce. (1927), 71 Sol. Jo. 880. 


25838a. Objection doubtful.]—An objection 
that a document requires a stamp will not be 
given effect to if the point is doubtful.— 
oe v. ADAMS (1858), 1 F. & F. 188, 


2587. Add. Annotation :— ae las pias v. 
Triton Insce. (1924), 41 T. L. R. 168 


2608. Add. Annotation :—Refd. Koechlin v. 
Kestenbaum, [1927] 1 K. B. 889. 


2639. Add. Annotation :—Refd. R. v. Lincolnshire 
JJ., Hx p. Brett, [1926] 2 K. B. 192. 


2642a. Solicitor not bound to produce. ]— 
The solr. under a commission of bkpcy. is 
not bound to produce the proceedings under 
it, though called upon by subpwna duces 
tecum. —-BATESON v. HARTSINK (1801), 4 
Hsp. 43, N. P. 

Annotation :—Refd. Rowell v. Pratt, [1936] 2 K. B. 226. 











hited Gear aed LOWNDES (1835), 1 Bing. 
1 Hodg. 125; 2 Scott, 71; 4 
1: }. C. Dp, "O14; 131 B. R. 1247; on appeal 


(1838), 4 Bing. N, ©. 478, Ex. Ch. 

2709. Add. Annotation :—Folld. Little v. Little, 
. [1927] P. 224. 
After this case add, ‘*‘ See, also, HUSBAND & 
Wire, No. 2763a.”’ 


2722. Add. Annotation :—Consd. Partington v. 
Pactington & Atkinson, [1925] P. 84. 


2728. Add. Annotation :—Consd. Partington »v, 
Partington & Atkinson, [1925] P. 34. 


2757a. ——.}—In a suit for restitution of 
conjugal rights, the validity of the marriage 
in Jamaica having been proved in a previous 
suit of a similar nature between same parties, 
further proof of its validity was not required. 
—VERNBY uv. VERNEY (1920), 8@ T. L. R. 203. 


2880. Add. Annotation :—Refd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 


2960a. Inadmissible.]—Parol evidence of the 
oaths required by the Toleration Act having 
been taken, is not admissible.—R. v. HUBE 
(1792), Peake, 180, N. P.; (1794), 5 Term 
Rep. 542; 101 EH. R. 305. 








8086. Add. Annotation :—Refd. Selby v. Atkins 
(1926), 185 L. T. 45. 


8115. Add. Annotation :—Refd. Finland S.S. 
Owners v. Cornish Rose Owners, The Cornish 
Rose, [1936] 2 All E. R. 805. 


3122a. .Jj—In proceedings in the cts. 
of this country by or against the ruler of a 
colonial State whose status is disputed a 
written statement by the Secretary of State 
for the Colonies that the ruler is an inde- 
pendent foreign sovereign is equivalent to a 
communication from the Crown &, therefore, 
conclusive, & the ct. will accept ‘it. without 
considering whether it is borne out by docu- 
ments which are appended to it.—DUFF 
DEVELOPMENT Co. v. KBELANTAN GOVERN- 

« MENT, [1923] 1 Ch. 385; 92 L. J. Ch. 278; 
129 L. T. 290; 39 T. L. R. 187; 67 Sol. Jo. 
260, C. A. 

Annotation :—Apld. Engelke v. Musmann, [1928] A.C. 433. 


8122b. —— ——.+—-Durr DEVELOPMENT Co. vw. 
KELANTAN GOVERNMENT, No. 1264a, ante. 


8122c. —— ——.]— During the course of the 
argument a question arose as to the nature 
of the relationship of the Crown to the 
territory of which the North Charterland 
Concession formed part, & in order to settle 
this question I submitted to His Majesty’s 
Secetsiry of State for the Colonies for his 
decision under the Foreign Jurisdiction Act, 
1890 (c. 37), s. 4, two questions: ‘‘ Was the 
territory now known as Northern Rhodesia 
on Mar. 22, 1928, under the protection of 
His Majesty ?”” or ‘‘ Was it at that date part 
of His Majesty’s Dominions?’’ The 
decision of His Majesty’s Secretary of State 
for the Colonies, which by the provisions of 
the Act is conclusive, is that on Mar. 22, 
1928, Northern Rhodesia was a territory 
under His Majesty’s protection. It did not 
then & does not now form part of His 
Majesty’s Dominions (LUXMOORE, J.).—NORTH 
OHARTERLAND EXPLORATION Co. (1910), 
Lrp. v. R., {1981] 1 Ch. 169; 99 L. J. Ch. 
483; 143 L. T. 623 ; 46 T. L. R. 566. 


3125. Add. Annotation :—Consd. Musmann  v. 
Engelke (1927), 96 L. J. K. B. 824. 











PART IV. SECT. 10, SUB-SECT. 8. 

2608 1. Finality of fudge’ 8s ruling. oa 
Once the trial Judge, sah oot the question 
of the want of proper 8s baa oe 
in his mind, has actually a tted a 


wife, or 


tion by a husband, who has killed his 

his attorney for a grant of 
administration a certified copy of the 
conviction is admissible, not merely 
as proof of the conviction, but also as 


JUSTICE FOR COUNTY OF KERRY, [1928] 
I. R. 358.—IR. 


PART IV. SECT. aM SUB-SECT. 15.— 


document in evidence, Stamp Act, | Presumptive proof of the commission sx. Proof—Writ of exeoulion ~}— 
s. 36, prevents such admission bein of the crime.—Re Noes (Sask.), [1927] STUART v. ANDREWS (1827), N. B. Dig. 
called in question, except as provide 1 W. W. R. 938.—OCAN 332.—CAN. 

in 8. 61, at any stage of the same suit ——~,}—D 4, STOOET 


or proceed ney hence in appeal, on 











PART IV. SECT. 11, SUB-SECT. 4.—C. 





8 e 
CAN. 


the ground that the instrument bas 2690 i. Evidence of commission of 
poe open greeter eae crime—~Presu mplive evidence. }—Re 
AHAM CHAND v. GURANDITTA MAL : . SECT. 12, SUB-SECT. 10.— 
(1929), I. L, Re 11 Lab. 77.—IND. NOBLE, No. 2667 i, ante.—CAN. ae IV. SE a. tb Ss 
PART IV. eu 11, SUB-SECT. 6.— consul abroad—Certificate 
PART IV. SECT. 11, SUB-SECT. 2 . (a). on ey py pt }-A British*vonsul may 
wtih ropes & ental | 27.4 Me groan, te cote | Beles Wise hata 
» w whid e@ com 
on the award of the Commonwealth | amine. os Gee ne evidence Ont) | prove. by davit.—Re 


Ct. of Conciliation & Arbn., the ned 
evidence of the awarl was ‘a Erne 
document aed ae a to be a cop PY 0 


the award beari he imprint ‘ 
authority : H. J. reen, Govt. erintas 
Melbourne’? :—Held: the award was 
nO proved: es -NORTH madre ts 
: UTHERFORD, by minister 
8. A. S. R. 273.—AU8. Evidence Aot, pt 
PART IV. SECT. 11, SUB-SECT. 4.—A. | HO? Sf copy 0 


2667 3}. ——— Kea inter alios 


acta— | evidence 
Conviction for murder. iar an applica- 


admissi 
(1911), 18 Exch. O. R. 389.—-CAN. 


PART IV. SECT. 11, SUB-SECT. 12. 


Pest i. How oe ee of sb. 
y printed in Stationery Ofice.J— 

The Papen iat Ct. Rules are rules made 

within Documentary 


the Stati Ofte rules md face 


validly ade oTaeoare vw, District 


STATR, 1928} 1 W. W. R, 601 -OAN. 
PART IV. seal ar A aaa ahd 10.— 


baat. }—A ert” of" pre face tne 
pro rofessor of anatomy at the Grant 

edical College, Bombay, aa to certain 
bones submitted to him for examination 2 
ig not per se admissible in evid 
ah a mae a peed 


4, & the produe- 


ee prima 
rules have 


boon 


tness.— 
aaa) T I. L. R. vt: Bom. 74.——IND. 
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8157. Add. Annotation :—Consd. Re Stoller » Welr 
v. Treasury Solicitor, [1926] Ch. 284.” 


8158. Add. Annotation :—Overd. Re Stollery, Weir 
Ch. 284. 


3159. Add. Annotation :—Folld. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 


3163. Add. Annotation :—Folld. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 


3164, Add. Annotation :—Folld. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 


Marriage of parents.|—In an action 
brought by pltfs., who claimed to be two of 
the next of kin of an intestate, for administra- 
tion of her estate, the usual order for inquiries 
as to the next of kin & heir-at-law of the 
In taking those in- 
quiries before the master it became necessary 
to prove the lawful marriage of the parents of 
the intestate before her birth &, as no record 
of the marriage could be found, a summons 
Itfs. for the determination 
of the question whether three certificates of 
birth of three «{ the children, including the 
intestate, of those parents & a certificate of 
death of one of those children were primd 
facie or any evidence of the lawful marriage 
of the parents :—Held: the certificates were 
admissible, but not alone sufficient, because 
taken by themselves they did not identify the 
It would be for 
the master at the inquiry to determine 
taken 
junction with the other evidence adduced 
before him, were sufficient to estabish the 
fact of marriage between the parents in 
3188, overd.—- 
Re STOLLERY, WEIR v. TREASURY SOLICITOR, 
[1926] Ch. 284; 95 L. J. Ch. 259; 1384 L. T. 
430; 90 J. P. 90; 42 T. L. R. 253; 70 Sol. 
Jo. 385; 24 L. G. R. 173, C. 


v. Treasury Solicitor, [1926] 


3165a. — 





intestate was made. 


was taken out by 


persons therein mentioned. 
whether the certificates, 
Re Wirntle, 


question. No. 





PART IV. SECT. 12, SUB-SECT. 10.— 
B. (b) i. 





3157 i. Admissibility.J—In an action 
in which the alleged infancy of pltf. 
was in issue :—Held : (1) his testimony 
that he had seen his birth certificate, 
which was not produced, & that he 
was not of age was not sufficient to 
prove his minority since it amounted 
to no more than hearsay evidence; 
(2) a certificate of registry of birth 
purporting to be issued under the 

irths & Deaths Registration Act, 
1874 (Imp.), would not be admissible 
in England as evidence of pltf.’s age, 
since it did not comply with the 
requirements of sect. 38 of Births & 
Deaths Registration Act, 1836, & 
sect. 38 of 1874 Act, & should not be 
admissible here. Moreover, since the 
certificate did not contain or purer 
to contain a copy of or extract from 
the original register of births & did 
not identify or furnish information 
sufficient to identify pitf. as the person 
referred to in the certificate, it was 
not sufficient to establish his minority. 
—ANTHONY wv. CHARTER, [1933] 1 
Ce R. 810; ] D. L. R. 684.— 


PART IV. SECT. 12, SUB-SECT. 14. 


0. Regulation of Minister of Crown— 
In possession of prosecuting counsel- - 
amounts to production.}—The 
fact that counsel for the prosecution 
has « copy of a regulation made by a 
Minister of the Crown in his possession 
at the trial & available for the perusal 
of the justice hearing the case, does pot 
amount to its “ production ” wit 


“ 


a erage nem seme nc te se ms 


Vol. XXII.—Evidence. 


3177a. ——~- Marriage of parents of deceased.]— 
Re STOLLERY, 
No. 3166a, ante. 


8179. Add. Annotation :—-Distd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 


‘8287. Add. Annotations :—Apprvd. Hendon Paper 
Works Co. 
[1915] 1 K. B. 768. Folld. Fowler ( 
Hunslet Assmt. Com., [1917] 1 K. B. 720. 
Expld. & Distd. Gateshead Union Assmt. 
Com. v. Redheugh Colliery, [1925] A. C. 309. 


3288. Add. Citation:—1B.R. A. 210. 


Add. Annotations :—Folld. Fowler (Leeds) v. 
Hunslet Assmt. Com., [1917] 1 K. B. 720. 
Expld. & Distd. Gateshead Union Assmt. 
Com. v. Redheugh Colliery, [1925] A. C. 
309. Refd. Davis v. Pontypridd Union Assmt. 
Com., Rhondda Overseers & Rhondda U. O. 
(1916), 85 L. J. BK. B. 1545. 


3289. Add. Citation :—2 B. RR. A. 592. 


Add. Annotation :--Expld. & Distd. Gates- 
head Union Assmt. 
Colliery, [1925] A. C. 309. 


3809. Add. Annotation :—-As to (2) Refd. Hearts 
of Oak Assurance Co. v. A.-G. (1982), 48 
T. L. R. 296. 


Annotation : -~-Consd. 
Avgherino, [1927] 2 Ch. 33. 

$371. Add. Annotation :---Refd: Re Stollery, Weir 
v. Treasury Solicitor, [1926] Uh. 284. 

3377. Add. Annotation :—Consd. Ne Stollery, Weir 

| v. Treasury Solicitor, (1026! Ch. 284. 

| 3388. Add. Annotation :—-Consd. Re Stollery, Weir 

v. Treasury Solicitor, [}926} Ch. 284. 


3389. Add. Annotation :—Consd. Re Stollery, Weir 
v. Treasury Solicitor, | {926] Ch. 284. 


3349. Add. 


in con- 


A. 


Canada Ividence Act, s. 21, at least 
when no opportunity is given the 
uccused’s counsel to peruse it or object 
to it.—R.v. YEE Ciun & YEE Low 
(Sask.), [1929] 1 D. L. Re. 194; 50 
Can. Crim. Cas. 440; [1928] 3 W. W. 
R. 558.—CAN. © 


PART IV. SECT. 12, SUB-SEOT. 15.—- 
A. (a). 


li. Value us evidence.|—-HEATH 
v. PORTAGE LA PRAIRIE CORPN. (1908), 
18 Man. L. HR. 693.—CAN. 


PART IV. SECT. 12, SUB-SECT. 19.--~ 
C. (d) iii. 

Cerlificale of btaptism—Admia- 
OUNG (1884), 





50. 
sible.|-—-SUTHERLAND Uv. 
1 Man. L. R. 38.--CAN. 
sg. Evidence of marriage-—Authenti- 
cuted certificate—Indma.}—-H. proved 
desertion by W. & asked fur an order 
for restitution of conjugal rights, 
failing which a divorce. The marriage 
had been solemnised in India & was 
sworn to by H. The marriage certi- 
ficate was not authenticated :-—Held: 
an order for restitution would be 
granted, but no further proceedings 
must be taken iu the matter until a 
duly authenticated certificate of the 
noed.—DWYER Uv. 


marriage was oka 
DWYER, {1033} N. L. R. 598.--8. AF. 


- (@). 
so. Evidence of marriage—Certified 
extract from register.}—The Crown in a 


trial for bigamy called a Roman 


Catholic priest, a native of Yugoslavia, 
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Cases 3157—3389. 


Bin v. TREASURY SOLICITOR, 


v. Sunderland Assmt, Oom., 
Leeds) v. 


Com. v. Redheugh 


Busby vw. 





AL Um as Lae ale menage Semmap  eetrtie 





who produced what purported to be a 
cortified extract from the marriage 
register of a purish In Yugoslavia, 
showing an entry which the accused 
aduutted was that of his own ne 
with a woman In that connutry, The 
witness himself had not officlated at 
the coremony. He stated that he wus 
woll acquainted with the priest who 
had issued the certificate, & that he 
could identify the signature thereon. 
The identity of the purtlcs was estub- 
lished :~—-Fleld; (1) the strict rule of 
the common law of knyyvtand relating 
tu the proof of foreign niarttages applies 
in New Zealand pe the greater 
difficulty in the Dominion of proof & 
in obtaining evidence; (2) the priest, 
who, on being recalled, stated that the 
parish priest wus paid a fee by the 
Government for keeping the register 
& issuing certificates of marriage & 
that such certificates were ac- 
copted in the cts. of Yugoslavia in 
proof of the marriage, was an el 
qualified to testify as to the murriae 
law of Yugoslavia ; (3) the copy of the 
register was admissible in evidence.— 
kh. v. Ini0ew, [1935] N. Z L. KK. 90.— 


« (f). 


$3406 1. Admissibilit;.|—An extract 
from a marriage register kept in a 
Soottish parish & duly authenticated 
& signed by the registrar is admissible 
in a Canadian ct. to prove the marriage 
of accused charged with ida fad ¥y 
virtue of 1854 Act ee — v, 
INNES, [1933] 2 D. L. R. 10; OW R. 
169; 59 0, C. C. 339.—OAN. 


Cases 3414a—3589. 


3414a, —— Prima facie of validity.]—A petition 
for nullity of marriage, on the ground that 
at the time of the marriage, which was a 
marriage by declaration in Scotland, & which 
had been registered, neither petitioner nor 
resp. had lived in Scotland for twenty-one 
days next preceding the marriage, was dis- 
missed on the ground that petitioner had 
failed to satisfy the ct. of the untruth of the 
statement in the register that resp. had lived 
in Scotland for twenty-one days preceding 
the marriage.—-WINTERBOTTOM v. WINTER- 
BOTTOM (OTHERWISE APPLETON) (1922), 38 
T. L. R. 813. 


8419a. S. P. MoNEY v. Money & TURNER (1927), 
71 Sol. Jo. 666. 


34224. -}—-As Jersey is in the 
diocese of Winchester, it is unnecessary to 
call a Jersey lawyer to prove a marriage 
celebrated in a church in Jersey.— PRITCHARD 
v. PRITCHARD (1920), 37 T. L. R. 104. 


3428a. -——- -}+-A marriage performed 
by a Church of England clergyman in an 
Anglican Church in British India may be 
proved either (1) by production of the India 
Offiée certificate, or (2) under Evidence 
(Colonial Statutes) Act, 1907 (c. 16), by 
production of the marriage certificate issued 
from the Church & signed by the clergyman, 
together with the relevant Indian Act.— 
» PAWSON v. Pawson (19380), 99 L. J. P. 142; 
143 L. T. 440; 46 T. L. R. 548. 


3428b. —_— —-— Of entry in ecclesiastical register 
—With relevant Indian Act.]—PAwsoN v. 
PAWSON, No. 3428a, ante. 


3435a. —-—-.|—-A marriage in the 
~ Anglican Cathedral at Shanghai, China, may 
be proved by the production of the marriage 
certificate, duly signed by the clergyman, as a 
common law  marriage.—MATTHEWS _ v. 
MATrukws (1930), 09 L. J. P. 1423; 143 L. T. 
440; 46 T. L. R. 548. 
8436a. South Africa.]—-WATER- 
FIELD v. WATERFIELD & PRETORIUS (1929), 
73 Sol. Jo. 300. 


eee meres memewwe aren mewn 























meet ewe 





3437a. ——  ———- ———- —-——-.]—_ L. (OTHERWISE 
B.) v. L. (1919), 86 T. L. R. 148; 64 Sol. Jo. 
225. 

PART IV. SECT. 12, SUB-SECT.19.—G. | NORTHERN 


sf. Itegister of titles to land kent 
under Local tegiatrution of Tiile 


TRUSTS Co. ». 
{1926]}3 D.L. R.93; 680. L. R. 683.— 
CAN, 


ENGLISH AND Emprre Dicest SUPPLEMENT. 





3437b. —— British North Borneo.J—Win- 
MILL v. WINMILL (1934), 78 Sol. Jo. 536, 


(e) Foreign Countries (p. 342). 


See Evidence (Foreign, Dominion & 
Colonial Documents) Act, 1933 (c. 4). 


3451a. Belgium~—Evidence (Foreign, 
Dominion & Colonial Documents) Act, 1933 
(¢. 4).]—For the first time in divorce pro- 
ceedings the solemnisation of a marriage 
abroad was proved by means of the procedure 
permitted by above Act, & the Evidence 
(Belgium) Order, 1933, made thereunder. 
The duly authenticated Belgian certificate of 
marriage was accepted as proof of the 
marriage.—NORTH v. NorTH & OGDEN (1936), 
105 L. J. P. 56; 154 L. T. 498; 52 T. L. i. 
380; 80 Sol. Jo. 208. 


3466. Add. Annotation :—Retd. R. v. Moscovitch 
(1927), 138 L. T. 183. 


34838a. —— .|—Held: the production of the 
register from the custom house was con- 
clusive evidence of ownership.—MAaRsH v. 











|  Rostrnson (1802), 4 Esp. 98; 170 B. R. 655, 


3513a, Stationers’ Hall register—Of first per- 


formances of dramatic productions. ]}—FALCON 
v. FAMOUS PLAYERS Fitm Co., Ltp., No. 
624a, ante. 


3526. Add. Annotation :—Refd. R. v. Minister of 
Health, La p. Yaffe, [1930] 2 K. B. 98. 


3543. Add. Annotations :-~As to (2) Consd. Falcon 
v. Famous Players Film Co. (1926), 1385 L. T. 
650. Apld. Re Stollery, Weir v. Treasury 
Solicitor, [1926] Ch. 284. 

3547. Add. Annotation :—Refd. Stoney v. Fast- 
bourne 2. D. C., [1927] 1 Ch. 367. 


3572. Add. Annotation :—Refd. Busby v. Avghe- 
rino, [1928] A. C. 290. 

3580. Add. Annotation :—Refd. Busby v. Avghe- 
rino, [1928] A.C. 290. 


3584, Add. Annotation :—Refd. Stoney v. East- 
pou R. C. & Devonshire (1926), 135 L. T. 
281, 

8589. Add. Annotation :—Refd. Busby v. Avghe- 
rino, [1928] A. C. 290. 


& Coot STOKES RURAL CO-OPERATIVE 
SociETy, Lrp. v. COMMONWEALTH & 
DomInion LINE, Lrp. (1937), 37.8. R. 
N. S. W. 314; 54 N. Sc. WL. W.N. 


McLEAN, 


(Ireland) Act, 1891 (c. 66).J—The above 
register {8 a public register & the 
documents keptin the office forregistra- 
tlon of titles are public documents.— 
i FITZGERALD, {1925] 1 1. RR. 42.— 

sg. Proprietor's Registry  PBook.j-— 
FULTON v, CREELMAN, [1930] 4D... 
43; on appeal, (19381) 8. C. R. 2215 1 
D. a Fe It. 733.—-CAN. 


PART IV. SECT. 12, SUB-SECT. 20. 


sh. Weight of evidence.}—The im- 
portance as evidence of revenue 
records, admissible under = Indian 
Kvidence Act, 8s. 35, varies with the 
circurmstances.,——-GANGABAI v. FAKIR- 
cones (1929), T. L. R. 54 Bom, 336.— 


PART IV. SECT. 12, SUB-SECT. 21. 


6 i. How proved. J—The contents 
of a statute of any province within the 
King’s dominions may’ be proved by 
the production of a copy purporting 
to be printed underthe authority of 
the Legislature of that province.— 





PART IV. SECT. 12, SUB-SECT. 22. 


m i. .l—In order to prove the 
atinospheric temperature in Sydney 
on certain days the Chief Clerk in the 
New South Wales division of the 
Meteorological Department was called. 
Ne produced a small book bearing the 
imprint of the Federal Govt. Printer, 
& entitled * Commonwealth Meteoro- 
logical Bureau, Division No. 4, New 
South Wales Meteorological Observa- 
tions taken at Sydney ’” on the material 
dates. He also gave evidence that the 
book was kept in the Department by 
the permanent officers of the Depart- 
ment in Sydney; that theso oflicers 
were public officers in the Department. 
making records, in the book, of 
temperatures & other things; & that, 

his experience, observations & 
records had been made in a similar 
manner for the past twenty-eight vears. 
On this evidence the book was admitted 
in evidence, On appeal :—Held: the 
book was a public document, &, con- 
sequently, it had rightiy been admitted 
in evidence.—BaTLOW PackiING HoUsE 
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83.—AUS. ‘ 

sj. Itecords of secretary of province— 
Eniry as to delivery of patent—In 
secretary’s handwriting—Whether proof 
of possession of patent.J—Qu. : whether 
the evidence of the secretary of the 
rovince, that it appears by an entry 
n his own handwriting, in a book kept 
for such entries, that a patent was 
delivered to A., & that he therefore 
felt sure that it was delivered to A. 
or his servant, but has no recollection 
of it, is sufficient to charge A. in trover 
with the possession of such patent.— 
HAMPSON v, BOULTON (1836), 5 O. 8. 
23.—CAN. 


PART IV. SECT. 13, SUB-SECT. 2.—A. 

8679 v. -}—Account books are 
admissible in evidence, under Evidence 
Act, 1872, s. 34, without any formal 
proof that they were regularly kept in 
the course of business. The Legis- 
lature, in sect. 34, has dispensed with 
the necessity of such formal] proof, 
which was required by the former Act 
II.-of 1855. In order that account 





" 


9636. 


L. J. 0.8. K. B. 281. 


Annotations :—Consd. B . Wind 

166: Whito v. Morris (1852), 11 C Bie eee 

3824. Add. Annotation :—Consd. De Stempel ». 
Dunkels, [19388] 1 Al. B. R. 238. 


$831. Add. Annotation :—Refd. De Stempel v. 
Dunkels, [1938] 1 All E. R. 238. 


8832. Add. Annotation :—Consd. De Stempel v. 
Dunkels, [1938] 1 All BH. R. 238. 
Following letters.])—Lettcrs following 
a letter written “‘ without prejudice ’’ should 
be treated as being also inadmissible, unless 
there is a clear break in the chain of corre- 
spondence to indicate that the ensuing letters 
are open.—-INDIA RhuBBER, GuTTA PErcHa & 
TELEGRAPH WorKS Co., Lrp. v. CHAPMAN 
(1926), 20 B. W. 0. C. 184, C. A. 


8860. Add. Annolation :—Refd. Hobbs v. Tinling, 
Hobbs v. Nottingham Journal, 





3850a. 


K. B. 1. 


3889. Add. Annotation :—As to (1) Refd. Le Davy, 


{1035] P. 1. 


3902. Add. Annotation :—Refd. Layzell v. Thomp- 


son (1927), 137 L. T. 106. 


books may be deemed regularly kept 
in the course of business, it is not 
necessary to show that they had been 
entered up as & when the transactions 
took place.—-EMPEROR v. NARBADA 
oo (1929), I. L. R. 51 All. 864.— 


® 


sl. Corporation or partnership books.) 
—Dofts., stockbrokers, were indicted 
& tried (a) for a Yat by fraudu- 
lent means to defraud customers ; 
(b) for conspiracy by fraudulent means 
to affect the public market price of 
stocks pune sold; (c) for that with 
intent to make gain or profit by the 
rise or fall of stocks they made agrce- 
monts for the sule or purchase of stocks 
in respect of which no delivery was 
ever made or intended to be made :— 
Held: books of account, records, & 
other documents of defts. were pro- 
pen adinitted at the trial—-R. o. 
SMART & YOUNG; BR. uv, PATERSON & 
CAMPRELL; KK. v. SToBir & FORLONG, 
{1931] 2 DB. L. R. 2073 O. RR. 176; 
45 Can. C. C. 310.--CAN. 


PART IV. SECT. 13, SUB-SECT. 2.——-B. 


sb. 7'0 prove to whom credit given. )|— 
WHITE v. MILLER (1888), 27 N. B. KR. 
143.—CAN. 

sd. 7'o prove sale of gooda—Entry in 
ledger.}—In an action for the price of 
goods sold & delivered entries in tbe 
pltf.’s ledger are not proof of the sales. 
—LISCHINSKY wv. AULD, [1932] 3 
W. W. KR. 691.—CAN. 


PART IV. SECT. 13, SUB-SECT. 4. 


sf. Books of railway compunies—- 
Repair book.}—CaNaDa CENTRAL RY. 
Oni v. MOLAREN (1883), 8 A. R. 564.— 


PART IV. SECT. 13, SUB-SECT. 5. 


di. ——.}—A_ book majin- 
tained by members of a family of 
hereditary bards, containing entrica 
of domestic events occurring in the 
family to which they rendered scrvice, 
the events recorded being such a8 are 
usually known to a family bard in 
connection with his calling :—-Held: 





Add. Annotation :—As to (2) Consd. 
vy. Avgherino, [1927] 2 Ch. 33. 


3757. Add. Annotation :—Refd. A/S Rendal », 
Arcos, Ltd., [1937] 3 All B. R. 577, 


3784. Add. Citation :—2 B. R. A. 582. 
3802a. ——.|—-HAYNES v. Hayton (1828), 6 


Vol. XXII.—Evidence. Cases 8686—3985a. 


Busby 





502. 


440. 


3919a. - 





8982. Add. 


A. C. 682, 
8933. Add. 


A.C. 632, 


A. CU. 632. 
i9z9) 2 
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admissible as evidence concerning the 
relationship of the members of the 
family, wieow, history war entered 
therein.-—ANA™ bt NAND GAL (1024), 
lL. Re. 46 An. 665. --IND, 


li, —— Jn miursiacvee of common 
object.) —Teld : lence. written by the 
mother of a petitioner in a suit for 
restitution of conjugal rights, which, 
if written by petitioner would have 
been evidence of her lack of sincerity, 
were admissible against her on dt being 
proved that they were written in pur- 
suance af an object common to poti- 
tioner & her immother.— THOMAS 71, 
THOMAB (1931), 81 58. RB. N.S. OW, 1595 
48 N.S. W. W.N, £21. AUS, 


PART IV. SECT. 13, SUB-SECT. 7.-—B. 


3843 ii. S J. Merry ov. MACnin 
(1926), 47 N. LL. RR. 236.---S. AF. 

bi. —-—- Subsequent correspondence 
en same subject.j)-~-In order to render 
letters written ‘without prejudice ” 
inadmissible as evidence It mivet appear 
that there was a digspyte or negotiations 
vending between the purties & that the 
fettehs were written bond fide with a 
view to tts settlement. Letters written 
“without prejudice " protect subse- 
quent correspondenco on the sume 
subject-matter.-- MCLEOD tv. PEARSON, 
(1931) 38 WLW. 143 4 DLE. 1. 6738.-- 
CAN. 


PART IV. SECT. 13, SUB-SECT. 11. 

3870 i. <ddmissibility.jJ—Heli: a 
telegrum received by pitf. from 
deceased waa not admissible in evidence 
without proof that deceased bad sent 
a telegram in those terms, & that the 
original telegram, signed by deceased, 
had been destroyed or lost.— ALAMAON 
v. VAcHON (Sask.) (1912), 22 W. L. R. 
494.--CAN. 


PART IV. SECT. 13, SUB-SECT. 12. 


q |. o}~—WI] proved before 
a notary public, & recorded during 
the lifetime of teatator, properly 
admitted {n evidence.—-MUHRAY  v. 
Ner¥F (1895), 33 N. B. R. 351.— CAN. 
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3907. Add. Annotation ~As to (3) Refd. M 
v. Ambleside U. D.C. (1925) sor Peli 


8914. Add. Annotations :—Consd. Stoney v. Hast- 
bourne R. C, & Devonshire (1926), 95 L.J.Ch. 


312; Trafford v. Thrower (1929), 46 T.L. R. 
Refd. Hue 


v. Whiteley, [19290] 1 Ch. 


3914. After this case add “ See, also, HIGHWAYS, 
Nos. 355a, 855b.”” 

To prove state of premises.\—Dor 4d. 
FENTON v. BUTCHER (1847), 9 L. 

$921. After this case add :— 


———-- —-—.J]—See Rights of Way Act, 1932 
(c. 45), s. 1 (4). 

Annotation :—Consd. United States 
Shipping Board v. St. Albans Ship, [1931] 


. O. 8, 82. 


Annotation :---Consd. United States 
Shipping Board v. St. Albans Ship, [1931] 


3934. Add. Annotation :—-Consd. United States, 
Shipping Board v. St. Albans Ship, [1931] 


3935a. —-—- Dimensions & relative proportions of 
subject-matter. ]—(1) Clearly a photographic 
picture cannot be relied upon as proof in 
itself of the dimensions of the depicted object 
or objects, & cannot be made properly avail- 
able to establish the relative proportions of 
such objects except by evidence of personal 


ee ee toe ee Preteens concert 


sd. Necessity for production ss 
Where pltf.’s counsel in opentig bis 
ease stated it us a queation of logiti- 
macy, & that deft. elatmed under a 
will, & the @efance was conducted 
without the produetion of the will, 
asf the statement, of the counsel) had 
rendeced that unnecessary i—Tleld : ft 
ought fo have teen producod.-- Dor 
doo Breakuy vw. Brucakey (18408), 2 
ULC. RR. 345.-- CAN. 


PART IV. SECT. 15. 


@ i. ~~ ed Tho mans & sur- 
veys made ln India for revenne pur- 
poses are officlal documents prepared 
by competent persons & with such 
publluity & notlee to persoua interested 
as to be odimissiblo as valunble evi- 


denes of the state of things at the « 


time they were mado.-—RAT KATADUR 
RADHA KISHOUN wv. SErYAM DAS (1934), 
I... 18 Pat, 51,---IND. 


tia. Necessity for eviden * of nature of 
plan.j~-A plan will net he adnitted 
where no evidence {is culled to show 
what it really was, or tiut it was a 
certified copy of a plan deposited In the 
Crown Laud  Office.-- CORMIER 9, 
LeBLanc, (1484) 2 D. LL. Le 80383 
YM. I. R. 164.—--CAN. 


PART IV. SECT. 17. 


sb. Jieronatriuction of crime.J—In the 
course Gf a culpable homicide trial 
arising out of the shooting by the 
aceised, a wurder, of onc of a gang of 


convicts in his charge, the Crown 
tendered {n evidence, through the 
photographer, photographs of the 


scene of the shooting taken two days 
afterwards & showing a partial recon- 
struction of the incident. ‘The evi- 
dence wal objected to :—Heild: the 
photographs were not admissible.—K, 
vy, PreTorivs (1930), 51 N. L. Ih. $52. 


—_— 


sd. Photograph of body of murdered 
person. }-—-Vhotographs of the body are 
admissible against one accused of 
murder.--R,  v. O°DONNELL piee) 
2D. L. 1. 517; 65 Can. C. C, 209.— 


6 
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knowledge or scientific experience to demon- 
strate accurately the facts sought to be 


established. 


(2) The extent to which & the processes 
by which an accurate topo 
be produced from a pictoria 


graphic 


have long occupied the attention of men of 
science (LO 


RD MPRRIVALD, P.).—UNITED 


STaTes SHIPPING Board v, THE St, ALBANS, 


lan can 


delineation of a 196, P. C. 


scene are matters of common knowledge 


could hardly be said, though such questions 





3975a. 


C. C. A. 


8980a. 
—TITllegal.]—The 








' ©. C, 149, 0. C. A. 
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PART IV. SEOT. 18, SUB-SECT. 2. 


3958 1. Surveyor’s report.)— Held: 
not admissible to prove the extent of 
the lands he was employed to ala A ave 
R. v. Prick Brotutrs & Co., (1025] 
3D. L. BR. 595; revag., (1924138 D.L. R. 
817.—CAN. 


PART IV. SECT. 20. 


3962 i. Accountsa—Carbon copies— 
Whether books within County Courts 
Act, 1913, 8. 138.}-—-Qu.: whether 
carbon copies of alips showing an 
account for goods alleged to have been 
sold & delivered are * booka ’”’ within 
sect. 138 of County Courts Act, 
R. 8S. M., 1918, 0. 44.—FARGEY v. 
HouyKk, (1029) 3 D. L. R. 682; 2 
Ww. W. R. 204; 38 Man. L. R. 220.— 
CAN. 


qi. ——.}+—-Held: a certificate 
of guardianship was not a public or 
other official book, register or record 
within sect. 35 of Evidence Act, & an 
entry therein relating to the age of a 
minor was not in itself admissible in 
evidence to prove the age.—-Salp-uUN- 
NIasA Bini v. RUQATYA BIBI (19380), 
I. L. R, 53 All. 428.—IND. 


ae. Certificate of weitghmaater.]|—Held : 
prima facie evidence only of weight at 
the time of weighing.—TENOLD & 
TANNAR t. CANADIAN PACIFIO Ry. Co., 
[eet 3 pb. L. R. 695; [1927] 2 

. W. R. 491; 83 Can. Ry. Cas. 86; 
91 Sask. L. R. 665.—CAN. 


sg. Resolution of Bar Association. }— 
In order to enable a ct. to admit in 
evidence a resolution of a Bar Associa- 
tion it is necessary to establish that it 
was passed at a aes specially -& 
properly convened for the purpose 
which implies that the meeting should 
have been convened after reasonable 
notice in the manner prescribed by 
the regulations of the Association, &, in 
the absence of any ations on the 
subject. personal notice to all the 
available mombers of the Association, 
so that they may have proper Oppor. 
tunity to attend the mee to 
express their views thereat. ATUR 





Examination by Judge in private 
examination of a child 
witness by the judge in private in order to 
ascertain whether the witness was capable of 
_ understanding the nature of an oath is illegal: 
& is sufficient to invalidate a conviction.— 
QR. v. DUNNE (1929), 99 L. J. K. B. 117; 148 
L. T. 120; 21 Cr. App. Rep. 176; 29 Cox, 


pee 


Part V.—Witnesses. 


-}+—A judge cannot exclude a child- 
witness from the box on the ground that the 
case is unfit for him or her to be concerned 
in; his power is limited to the usual inquiry 
about the child’s understanding of an oath or 
of the duty of telling the truth—R. v. 
MoscovircH (1924), 18 Cr. App. Rep. 37, 


L. T. 256. 


L. T. 256. 


(1931] A. C. 632; 100 L. J. P. ©. 73; 144 
L. T. 601; 47 T. L. R. 245; 18 Asp. M. L. CO. 


8959. Add. Citation :-—180 L. T. 446. 


4018. Add. Annotations :—As to (1) Consd. Spigel- 
man v. Hocken, Goldblatt v. Hocken (1933), 
150 L. T. 256. Refd. Robinson v. South 
Australia State (No. 2), [1981] A. C. 704; 
Rowell v. Pratt, (1936] 2 K. B. 226. 


4014. Add. Annotation :—As to (1) Consd. Rowell 
v. Pratt, [1936] 2 K. B. 226. 


4015. Add. Annotation :—Consd. 
Hocken, Goldblatt v. Hocken (19383), 150 


Spigelman v. 


"4019. Add. Annotation :—Consd. Spigelman v. 
Hocken, Goldblatt v. Hocken (1983), 150 


4027. Add. Annotation :—Refd. Isaacs v. Cook, 
[1925] 2 K. B. 391. 


4028. Add. Annotations :—Refd. Hearts of. Oak 





Buus v. Crown (1930), I. L. R. 12 
Lah. 385.——-IND. 
PART V. anh 1. igual abel i— 
e a es 

8974 Sil. -}—New trial ordered 
in an action for he de nee, on the 
ground that the tria indee had not 
expressly directed the jury that the 
law required that the case should not 
be decided on the testimony of the 
infant plitf., seven years old, who was 
not sworn, unless it was corroborated 
by some other material evidence ; 
although he had warned the jury to 
consider her testimony very carefully. 
— ROBINSON v. BurRNS & Co., Lrp. & 
Cnuncn, [1928] 1D. L. R. 610; [1928) 1 
W.W.R. 76; 23 Alta. L. R. 170.—CAN. 


3974 iv. -}—* Other material 
evidence "’ within the requirement of 
Alberta Evidence Act, ». 19, that the 
unsworn testimony of a child of tender 
years must be corroborated, means 
evidence material to the issue which 
must be sustained by the party on 
whose behalf the child’s evidence is 
adduced ; therefore, where that issue 
in negligence, it means evidence relating 
to the alleged negligence. The evidence 
relied on as corroborative in the present 
case did not go so far as to touch the 
question of negligence.—CUTHBERTSON 
v. LETHBRIDGE, [1928] 2 D. L. R. 562: 
(1928) 1 W. W. R. 815; reved., (1929 
4D. L. R. 1052; 8, OC. R. 176.—CAN. 


3976 ii. --—A child of ten said, 
**Y know I have got to tell the truth, 
I know where you go when you don't 
tell the truth, gaol’ :—Held: this 
answer was not inconsistent with an 
understanding of the nature & quality 
of an oath, although showing no 
appreciation of rew: & punishment 
in a foture state.—SPOONER v. TAYLOR, 
(1926} S. A. 8S. R. $96.—AUS. 

3979 iv. anada Evidence 
Act, ge. 16. ANKEY v. R., aoa) 4 

. i. R. 245; (1927) 8. CG. R. 486; 

Crim. Gas. 97.—CAN, 














‘sooemamarecs: 


mo 11980) 1 D. LR. BOR 

© . La. ae | 

W. W. 'R, 383; 51 Can. Grim. Gas 
16 


is 
PARRY 
2W. 





146; 40 B. C. R. 478.—CAN. 


3979 vi. .}—A_ witness, 
altbough only five years & about nine 
months old, found competent to take 
the oath :—Held: therefore, it was the 
clear duty of the ct. to administer the 
oath.-—-STRACHAN v., MOGINN, [1936] 1 
W. W.R. 412; 50 B. OC. R. 394.—OAN. 


PART V. SECT. 1, SUB-SECT. 1.—B. 

g (p. 390) i. Agent conducting 
case.J-—An agent conducting a case in 
the Burgh police ct. is a competent 
witness in the cause.—-CAMPBELL v, 
COCHRANE, [1028] S. C. (J.) 25.— SCOT. 

p (p. 391) i. ——.]+—-A prosecutor who 
has conducted a preparatory examina- 
tion in a magistrate’s ct, is a competent 
witness for -the Crown at the trial.— 
R. ve. BECKER, [1929] App. D. 167.— 
S. AF. 

sg. Juryman in first action—On 
hearing of new trial.}—At the hearin 
of a new trial, a juryman in the firs 
action was called to give evidence as 
to what he saw whilst on a view with 
his fellow a Aas His evidence was 
rejected on the ground that having 
been a juryman in the first action he 
was not competent to give evidence 
at the new trial :—Held: the witness 
was competent to give evidence of 
what he actually saw & observed 
provided the evidence was otherwise 
admissible—MACKAY v. EvIAs (1928), 
28 8. R. N. 8. W. 340; 45 N.S. W. 
WwW. N. 86.—AUS. . 

4001 i. Solicttor.}—A_ solr. is 
@ competent witness for his client, &, 
when he is not also acting as an 
advocate, there is nothing reprehensible 
in his be @. witness, While an 
advocate can testify for a party whose 
cause he is conducting, the practice 

highly objectionable.—PaRRyY o. 
(1926) 3 D. L. R. 95; [1926] 
W. BR. 185; 20 Sask. L. BR. 474.— 














CAN. 


PART V. SECT. 1, SUB-SECT. 2. 


li. -—— Pee Se ©. Hop- 
mane, [1053] 3D. L. 459; 5M. P. R. 
7.—0 a 


Assurance Co. v. A.-G. (1931), 47 T. L. R. 
: 579; O’Connor v. Waldron, [1935] A. C. 76. 
4029. Add. Annotation :—Apld. Isaacs v.. Cook, 
(1925] 2 K. B. 391. 
4030. Add. Annotation :—Consd. Rowell v. Pratt, 
[1936] 2 K. B. 226. 


4077. Add. Annotations :—Apprvd. & Apld. Re 
Paget, Ex p. Official Receiver, [1927] 2 Ch. 85. 
Refd. He Jawett, [1929] 1 Ch. 108. 

4085a. Return to Potato Marketing Board— 

Agricultural Marketing Act, 1931 (c. 42), 
8. 47 (2).}—A return made by a grower of 

_ potatoes to the Potato Marketing Board set: 
up under Agricultural Marketing Act, 1931 
(c. 42), is privileged from production in all 
legal proceedings other than those specifically 
mentioned in the proviso to sect. 17 (2). 
of the Act—namely, “legal proceedings 
(including arbns.) under this Act or any 
scheme made thereunder, or for the purpose 
of any report of such proceedings, or in so 
far as the disclosure is required or authorised 
by this Act, or any scheme made there- 
under.”’ 

Per LornD MatagHam: If alitigant is unable 
to secure the production at the trial of a 
document in the hands of a third party who 
has no just excuse for withholding it, that 
alone is not a ground for holding that a sub- 
stantial wrong or miscarriage of justice has 
been occasioned, or for ordering a new trial. 
Such a litigant is in no better position to 
demand a new trial than one who failed to 
secure the attendance on subpoena of a 
witness, the other party to the it'gstion 
being in no way responsible for the failuve.—- 
ROwELL v. PRATT, [1988] A. C. 101; (ves! 
3 All HE. R. 660; 106 1. J. K. B. 7905 157 
LL, T. 369; 53 T. L. Ik. 982; 81 Sol. Jo. 
765, H. L. 

4130. Add. Annotation :—Refd. R. v. Bath Com- 
pensation Authority, [1925] 1 K. B. 686. 


4148. Add. Annolalion :—Refd. Minter v. Priest, 
[1929] 1 K. B. 655. 

4161a. Acting for partner.]—A., a solr., being 
engaged in negotiations for the sale of an 
estate of his own, devolved the conduct of 
the business with regard to it on his partner, 
& made certain statements to him :—Held: 
the relation of solr. & client existed between 
them, & the communications were privileged. 
—BEAMISH v. OWENS (1846), 7 L. T. O. S. 66. 

4190. Add. Annotation :—Consd. Minter v. Priest, 
[1929] 1 K. B. 655. 

4192. Add. Annotation :—Apprvd. Minter v. Priest, 
[1929] 1 K. B. 655. 

4199. Add. Annotation :—Apld. Minter v. Priest, 
{1929] 1 K. B. 655. 

4201. Add. Annotation :—Apprvd. Minter v. Priest, 
{1929] 1 K. B. 655. 

42138a. -}-——(1) Communications 
passing between a solr. & a prospective client 
with a view to the client retaining the solr. 
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rivileged from 


Ya gic business are 
oes not accept 


on 
disclosure, even if the solr. 
the retainer. 

(2) Conversations between a solr. & client 
relating to the business of obtaining a loan 
for the deposit on the purchase of real estate 
are privileged from disclosure, as the business 
is professional business within the ordinary 
scope of a solr.’s employment. 

(3) Where the relation of solr. & client is 
established, any conversation passing between 
them, to be protected from disclosure, must 
be fairly referable to that relation ; it must 
be for the purpose of giving or receiving 
professional advice. — MINTER v. PRIEST, 
[1930] A. C. 568; 99 L. J. K. B. 891; 148 
L. T. 57; 46 T. L. R. 301; 74 Sol. Jo. 
200, H. L. 


apolin 7 Cenerally, Consd. Harris v. Harris (1930), 47 
~-L. R. 15, 


4217. Add. Annotation :~-Refd. Minter v. Priest, 
. [1929] 1 K. B. 655. 


4218a. —-— ——.]—MINrpr v. Prisst, No. 4213a, 
ante. 
4228a, -—-—- —-— .|--Plitf., who had been 





employed by deft. to take care of his house, 
but who had subsequently left it, brought an 
action against him for breach of promise of 
marriage. Deft. had threatened to proceed 
crimninally against her on w charge of taking 
away some of his property frora the house. 
The ct. refused to compel pltf.’a attorney to 
disclose her place of residence, as deft, knew 
who she was, & had avowed that he sought 
the information with the view of effecting 
her arrest on the criminal Gharge.—HARRIS v. 
HoL.Lrer (1849), 19 L. J. Q B. 62. 

annie :—Refd. Cox v. Bockett (1865), 18 OC B. N. 8. 


4z37a. —-—,]-—Communications made by 
one of the spouses pending the possible 
institution of proceedings for divorce to a 
solr. who has hitherto acted as their common 
adviser are within the scope of professional 
privilege. In subsequent matrimonial pro- 
ceedings in a ct. of summary jurisdiction 
between the spvuses, the solr. is not an 
admissible witness to prove a statement 
made by one of them involving an admission 
of adultery.—Harris v. Warnris, [1931] P. 
10; 99 L. J. P. 140; 144 L. T. 169; 965 
J. P.1; 47 7T. L. R. 15; 74 Sol. Jo. 756; 
28 L. G. R. 641; 29 Cox, C. C. 150. 

4259. Add. Annotation :—Consd. Minter v. Priest, 
[1929] 1 K. B. 655. 

4269a. Admission of adultery. ]—Harris v. Harris, 
No. 4237a, ante. 

4275. Add. Annotation :—Refd. Minter v. Priest, 
(1920) 1 K. B. 655. 

4286. The first line of the text of the paragraph 
should read ‘‘ Where at law the party calls.”’ 

4305. Add. Annotation :---Consd. Watt v. Longs- 
don, [1930] 1 K. B. 130. 

4309a. -—- -—— Effect of Evidence Amend- 
ment Act, 1853 (c. 83), s. 3.]—-SHENYTON v. 








- (a), 

4060 xxi. .)— Under Canada 
Temperance Act, 1878, 8. 123, accused 
is not bound to criminate himself.—R.v. 
Hatrin (1886), 12 O. R. 830.—CAN. 


4060 xxli. ———.}—The refusal ‘‘ to 
answer any question touching the 
case’ in Liquor License Act, s. 115, 
means any question which may be 
lawfully put, which the witness is 





otherwise bound to answer.—-J’e ASK- 
WITH (1899), 31 O. R. 150.-—CAN. 


PART V. SECT. 2, SUB-SECT. 4.—C. 


4105 i. Who may take ebjection-~ Not 
counsel.}—The claim for protection 
against incriminating questions is 4a 
personal one & must be made by the 
party himself & under oath. The 
objection of his counsel will not do.— 


17 


R. v. MOINTYRE (1909), 7 E. LL. R. 60. 
~—-CAN. 


PART V. SECT. 2, SUB-SECT. 4.—-F. 

sh. Privilege taken away by pro- 
vinciul atatute— Fight to claim apectal 
privilege under Cannda Evidence Act, 
a. 5—Witness muat have objected to 
giving wie ae v HARCOURT, 
{1930]) 3 D. L. R. 59; 63 Can. O, C. 
156.—CAN. 


Cases 43098a—4722. 


TYLER, [1938] 4 All BE. R. 501; 55 T. L. BR. 


148; 82 Sol. Jo. 950. 


4409. Add. Annotation :—Refd. Rowell v. Pratt, 


[1937] 3 All HE. KR. 660. 


4420. Add. Annotation :—As to (1) Refd. Elias v. 
Pasmore, [1934] 2 K. B. 164. 


Application to set aside—Whether 
an application by 
@ person, who had been served by one of 
the parties to an action with a subpana duces 
tecum, to set the subpoena aside was an 
application “in ”’ the action within R. S. C., 
Ord. 52, r. 2, although appct. was not a party 
to the action, & the application could not be 
INVESTORS’ REVIEW, 
Ex p. WHEELER, [1928] 2 K. B. 644; 97 
L. J. K. B. $02; 140L. 1.48; 447. L. RR. 
724; 72 Sol. Jo. 570, D. C. 


4461a. —-—.]—-The possession of a solr, is, for the 
purpose of a subpana duces tecum, the 
possession of the client.— JORDAN v. ROBERTS 





44284. 


‘‘in’’ action.]|—Held : 


heard.—R.  v. 


(1862), 7 L. T. 68. 
4472a. 





PART V. SECT. 2, SUB-SECT. 9. 


c i, —--—.]—Thore is no protection 
afforded by the Evidence Act to a 
doctor as such. When a doctor is 
callod to give evidence he is in tue 
same position as any other person not 
exompted by the Act. It is his duty 
to axsist the ct. in overy way possiblo 
& to disclose tc the ct. all the informa- 
tion in his possossion relevant to the 
matter in issue. He cannot claim 
privilege, oa tho allegation that the 
relationship of doctor & patient is 
confidcntial.--HAKRDLESS v. HARDLESS 
(1932), 1. L. Tt. 55 All. 134.—IND. 


PART V. SECT. 2, SUB-SECT. 10. 


sk. Whether Act of 1696, ¢. 25, applies 
in questions between.J—GALLOWAY vt. 
GAaLLoway, [1929] S. C. 160.—SCOT. 


PART V. SECT. 3, SUB-SECT. 3.— 
B. (d). 


sa. Notea made by police officer.) — 
Notes made by a police officer for the 
purpose of making a report to. his 
superior officer are confidential, & 
thoir production cannot be insisted on 
by accused.-—-HINSHELWOOD v. AULD, 
{1926] S. C. (J.) 4.—SCOT., 

sb. When amounting to conlemnl of 
court.J—-L., the Acting Secretary of the 
Dried Fruits Board of South Australia, 
Was served with a subpana duces tecum 
to produce certain minute books of the 
Board at the hearing of an .action 
against the Minister for Agriculture 
for the State of South Australia & 
others. Acting on the direction of the 
Minister, B. refused to bring the books 
into ot., but produced a certificate by 
the Minister that the disclosure of the 
books would be contrary to public 
poles & prejudicial to the public 
nterest :——-//eld: tho arder to bring 
the books into ct. as directed by the 
subpoena being made by a competent 
ct., the refusal to obey that order was 
a contempt of ct.—JAMES v. COWAN, 
Nata (1929), 42 C. L. R. 305.— 


PART V. SECT. 3, SUB-SECT. 5.—A. 


4493 i. ~—— Euvrpert witness. }—Held: 
& medical witness could uot refuse to 
give evidence because his fees had not 
been paid.—R. v. Hunteky (N. S.), 
[1925] 1D. L. R. 4943 €3 Can. Crim, 
Cas. 208.—CAN, 


Court not entitled to iImpound.]— 
Re TiLu, Lx p. PARSONS (1871), 19 W. R. 325. 


4477. Add. Annotations :—Refd. Me Cameron’s 
Coalbrook, etc. Ry. (1859), 25 Beav. 1; 


ENGLISH AND Empire Dicest SUPPLEMENT. 
Lockett v. Cary (1864), 3 New Rep. 405; 


Fowler v. Fowler (1881), 29 W. R. 800; Re 


Ch. 1. 


Hawkes, Ackerman v. Lockhart, [1898] 2 


4481. Add. Annotation :—Refd. Rowell v. Pratt, 


[1936] 2 K. B. 226. 
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for the attendance of such 
allowed, because counsel in advising on 


45214, ~ Put in witness-box but not examined.] 
—-Held;: his costs of travelling & attending 
the trial ought to be allowed.—FLOWER vw. 
GARDNER (1857), 3 C. B. N. S. 185; 27 
L. J.C. P. 56; 80 L. T. 0.8. 185; 140 E. R. 


4586. Add. Annotation :—Refd. The Massilia, 
[1926] P. 180. 


Witness not called.|—Where a charge 


witness was 


evidence thought that the witness was 


necessary :—Held: 
ground on which to proceed, & one upon 
which an allowance or disallowance ought not 


that was a dangerous 


to be founded.—THE LorpD STRATHCONA 


PART V. SECT. 38, SUB-SECT. 5.— {| 
D. (a). 


4548 v. .)—Where there 
Was sufficient evidence before the trial 
judge to warrant him in finding that. 
deft. came from Cuba to St. John, not 
merely because he was a necossary 
witness & wished to testify at a trial 
ou his own behalf, but that he would 
have come as he did had there been 
no trial of the cause expected :—THeld : 
deft. was not entitled to be paid 
travelling expenses under such con- 
ditions.—PURITY JIcoR CREAM Co. v. 
Cae (1924), 52 N. B. R. 422.-— 








4548 vi. ./—A_ witness, 
who resides abroad, is entitled to the 
expenses of being brought before the 
ct. to give evidence & also to the sub- 
sistence money due during the period 
of detention. The same principle 
applies ta the case of a party whose 
evidence is reasonably necessary & 
material for the purpose of his case & 
on his behalf.—LANGLEY v. D’ARUY 
(1929), I. L. KR. 54 Bom. 62.—IND. 


1t. Whether applicable to Royal 
Commission.|—The rigbt of a witness 
in a civil proceeding to prepayment of 
conduct money & expenses to & from 
where he is ordered to be in attendance 
is Well settled, & the same principle 
which applies to a civil proceeding in 
one of H.M. Superior cts. of record must 
a fortiort oy to a Royal Com- 
mission in the absence of express 
atatutory power.—h. .» McoADAM 
aoe 50 Can. Crim. Cas. 31; 39 
B.C. R. 101.—CAN. 


PART V. SECT. 3, SUB-SECT. 5.—F. 


bi. Award silent as to fees of 
witnesses—Power to grant fees vested 
tr arlitrator.j}—Under Public Works 
Act, R. S. B.C. 1924, c. 211, 5. 24, 
the arbitrators only are vested with 
authority to grant or withhold witness 
fees in the case of any particular 
witness, at any rate to the extent of 
deciding whether such fees should be 
included in the bill of costs for taxa- 
tion or not, & what amount of pre- 
pero on Was reasonably necessary.— 
ve GALT Bros. & BurnaBy (1928), 
39 B.C. R. 470; (1928) 1 W. W. R. 
798.—CAN. 


PART V. SECT. 3, SUB-SECT. 6.— 
* A. (a). 
sg. Quebec—-Application of common 


snr 














(No. 3), [1926] W. N. 270, C. A. 
4649. For ‘‘ (circa 1660) ”’ read ‘‘ (circa 1670).’’ 


4722. Add. Annotation :—Refd. R. v. Huntingdon 
Confirming Authority, [1929] 1 K. B. 698. 
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law.|}—The law applicable in Quebec 
to the privilege from arrest of witnesses 
is the English Common Law of the 
date of ‘the Royal Proclamation of 
1763.—QUEBRO LIQUOR COMMISSION 
v. BASTIEN, [1933] 1 D. L. R. 514; 
59 Cc. C. Cc. 39.—CAN. 


PART V. a e SUB-SECT. 6.— 
- ( 


sz. Defendant without notice of privi- 
lege.}—An action for false arrest does 
not lie for the arrest, under a 
capias, of a person who was a wit- 
ness in another swit.—THOMPSON v. 
SCHNEIDER, [1929] 1 D. L. R. 989; 
60 N.S. . 329.—CAN. 


PART V. eG a SUB-SECT. 7.— 
. (Q) i. 

4645 i. Ceneral rule—Clear case must 
be made out.]—DESROCHERS v. QUEBEC 
LIQUOR COMMISSION & SIMARD (1922), 
37 Can. Crim. Cas. 17; 23 Q. P. R. 
427.—CAN. 

4649 iv. --—~.]--A witness, sum- 
moned by the High Ct. to rive evidence, 
left the jurisdiction without being 
discharged as a witness & without the 
permission of the ct.. in order to avoid 
giving evidence :—Jleld: such con- 
duct amounted to contempt, & the 
High Ct. had inherent jurisdiction to 

unish ‘for that contempt.—EBRAHT™M 
MAMOOJEE PahekKn tt. Re. (1926), 
I. iL. R. 4 Ran. 257.--IND. 


PART V. SECT. 4, SUB-SECT. 1.— 


. (a). 

e i. ——.]—The fact that a de- 
ponent, who on being sworn raised his 
right band, did not kiss or touch the 
Bible held not a ground for holding 
that. the affidavit was not validly 
aworn.—BOURGOUIN v. ROVAN (Man.), 
{1929} 4 D. L. R. 1006; 3 W. W. Rh. 

sm. Oath in English—Subsequent use 
of interpreter.}—The fact that during 
the examination of a Crown witness 
whose native tongue was a forcign 
language it was found advisable to 
nuke use of an interpreter :—Held: 
not to lead necessarily to the con- 
clusion that he had not understood the 
nature of the oath which had been 
administered to him in the English 
language.—R. v. DEFILLIPI, [1932] 1 
W. W. R. 545; 26 Alta. L. R. 134; 
$7 C. Cc. C; 401.—CAN. 


sp. Oath in India—U nsatiafactory.}— 


4729. Add. Annotation :—As to (2) Refd. R. v. 
Anderson (1929), 142 L. T. 580. 


4729a. Whether obligations of oath understood— 
When witness may be asked.}—A judge is 
entitled to question a witness at any stage 
of his evidence with a view to ascertaining 
whether he recognises the obligations of an 
eee A WILSON (1924), 18 Cr. App. Rep. 


4734. Add. Annotation :—Consd. Lala Indar 
Prasad v. Lala Jagmohan Das (1927), 438 


T. L. R. 536. 
4815a. ———_ ———.}In an action for revocation 
of probate the -party propounding the will, 


being obliged to call as a witness one of the 
attesting witnesses whose evidence was 
adverse to the plea of due execution, was 
held to be entitled to cross-examine the 
witness as a witness of the ct.—OaAKES v. 
UZZELL, [1982] P. 19; 100 L. J. P. 99; 146 
L. T. 95; 47 T. L. R. 573; 75 Sol. Jo. 5438. 


4815b. Witness called to produce document. ] 
—A petitioning creditor called for the mere 
purpose of producing such a document can- 
not, although he has been sworn, be cross- 
examined by deft.—REED v. Jamss (1815), 1 
Stark. 132, N. P. 

4816, Add. Annotations :—As to (2) Consd. More 
v. Weaver, [1928] 2 K. B. 520. Expld. Minter 
v. Priest, [1929] 1 K. B. 655. Consd. Minter 
v. Priest, [1930] A. C. 558. 

4816a. Intention to discredit witness.]—R. 
rs rar (1932), 23 Cr. App. Rep. 202, 








° 


4831a. -}—There being two claimania a. 
the eldest surviving son of testator’s cousin 
J. referred to in testator’s will, one being 
ee in the action & the other a co-deft. with 

-., on the trial of the issue which of them 
occupied that  position:—Held: — cross- 
examination on behalf of X. of witnesses 
called by her co-deft. could not be allowed.— 
Re WAGSTAFF, WAGSTAFF v. JALLAND, [1907] 
2 Ch. 35; 76 L. J. Ch. 369; 96 L. T. 605; 23 
T. L. R. 426; on appeal, [1908] 1 Ch. 162, C. A. 


4831b. -}~—Deft. S. performed a minor 
operation on pltf. in deft. council’s hospital. 
After she had left the hospital pltf. com- 
plained of pains, & upon examination by her 
doctor she was found to be suffering from 
-pyelitis, & a wad of surgical gauze was found 














en 


Vol. XXII.—Evidence. Oases 4729—4859b. 


in & removed from her body. Pltf. brought 
an action against S. for breach of duty & 
neglect to remove the plugging after the 
operation, & against deft. council for breach 
of duty & negligence arising out of a failure 
to nurse her properly. The negligence alleged 
against the council was that the nurses in 
their hospital had failed to remove the plugg- 
ing, had failed to observe or report to the 
doctor in charge certain symptoms in pltf.’s 
condition, & had failed to take her tempera- 
ture on the morning on which she had left 
the hospital. At the hearing counsel for S. 
put leading questions to witnesses for deft. 
council :—Held : the causes of action against 
the two defts. were quite distinct & arose to 
a substantial extent out of different facts, & 
counsel for the one deft. was entitled to cross- 
examine a witness for the other.—DRYDEN v. 
SurrEY County Counci. & STEWART, 
{1936} 2 All EK. R. 635; 80 Sol. Jo. 656. 


4834a. ———. ]|—Oakns v. UZZELL, No. 4815a, 
ante. 


4859. Add. Annotations :—Apld. Grinham v. Davies, 
[1929] 2 K. B. 249. Refd. Jones v. Birch 
Bros., Ltd. (1933), 49 'T. L. R. 586. 


4859a. As to previous accidents—Running down 
case.}—Where a deft. in a running-down 
action is charged with negligence in a par- 
ticular case it is not corapetent to ask him 
a question to obtain an answer which would 
show that he has been negligent on some 
other occasion or occasions. Much less is it 
competent to ask him a question which merely 
shows that he has been involved in some 
other accident for whick it is not suggested 
that he was to blame. On the other hand, 
a question properly directed so as to test 
his credibility ax a witness, or his skill or 
competence as a driver, if these matters are 
in issue, is not to be excluded merely because 
it shows that he has previously been involved 
in one or more other accidents.—JAMES v. 
AUDIGIER (1932), 48 T. L. R. 600; 76 Sol. 
Jo. 628, D. C.; affd., 49 T. L. R. 36. 


4859b. Time for objection. |—The Ct. of 
Appeal dismissed this appeal by deft. from 
the decision of a Div. Ct. as»eto the permissi- 
bility of certain questions, put to deft. in a 
running-down case, as to another accident 
which he had had. The ground of the dis- 
missal was that no formal objection to the 











The oath administered in Indian cta. to 
Indian witnesses is of an unsatisfactory 
nature.—EMPEROR v. UJAGAR (1933), 
I. L. R. 55 All. 639.—IND. 


PART V. SECT. 5, SUB-SECT. 2. 


4759 ti. -—— Two. plaintiffs 
witnesses.|—Semble: when ‘there are 
two pltfs. & both are witnesses, deft. 
has not the ht to insist that while 
one of them gi his testimony 
the other shall be excluded.— McINTYRE 
che (1925) 2 W. W. R. 581.— 





PART V. SECT. 6, SUB-SECT. 1.—A. 
® 


sb. Evidence of forei 
When i allowed | —While it 
is desirable that a foreigner should not 
be allowed to give his testimony through 
an interpreter if he really understands 
yet where a witness persists 
is ignorance of English & 
that he does not understand the 
questions put to him, & there is no 


3.8. 


witness-— 


evidence that be is not speaking the 
truth, he should not be forced to testify 
in English, especially where the result 
is a mass of unintelligible evidence. -— 
PONOMOROFF v. PONOMOROFF, [1925] 
3 W. W. KR. 673.—CAN. 


In criminal trials.|—Sec 
CRIMINAL Law, Vol. XIV., p. 264. 





PART V. 8ECT. 6. SUB-SEOT. 2.—B. 


4830 i. defendani & his 
witnesses.}—On the trial of a civil 
action, other than for divorce, against 
more than one deft., when defta. have 
pleaded separately, but there is no 
substantial difference in their interests, 
the judge may refuse to allow separate 
cross-examinetion of co-deft.’s wit- 
nesses ; in other circumstances separate 
counsel may be allowed to be heard, 
with the co uential right to crose- 
examine co-deft. or his witnesses.— 
MiLLaR v. B. C. RaPip TRANSIT Co. 
Ltp., (1926] 1 D. L. RB. 1171; [1926} 
1 W. W.R. 643; 


—— Other € 


36 B.C. R. 345.—CAN, 


19 


PART V. SECT. 6, SUB-SECT. 2.—D. 

4839 vi. ———~.}--The testimony of a 
witness may not be contradicted in 
respect of a matter relevant only as 
affecting his credibility. Hvidence Act, 
as. 45, 4, requires that the statement 
to be contradicted shall be relative to 
the subject-matter of the cause, &, 
therefcre, in an action where a wife 
claims ownership of certain property, 
evidence of statements made by the 
husband to a third party indicatin 
that be owned the property are no 
admissible to con ct the husband’s 
testimony, & should not be acted upon 
in determining the question of owner- 
ship.—ZWwICKER v. YOUNG, [1929] 1 
D. L. R. 602; 60 N.S. R. 233.—CAN. 

4839 vii. ——.])—In an action for 
libel a pltf. may not be cross-examined, 
in mitigation of damages, about violent 
& abusive language used by him on 
occasions & about people, having no 
connection with the libel sued on.-- 
JUDD v. SUN NEWSPAPER, LTD. (1929), 
30 S. R. N. 8. W. ; 47 N.S.W. 
Ww. N. 96.—AUS. 

41 
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uestions had been taken at the time.— 
ae v. AUDIGIER (1932), 49 T. L. BR. 36, 


4869a. —— ~}+—If a witness called for 
pltf. be asked, on the part of deft., whether 
pitf. had any conversation with him on a 

alr’ subject, & the witness state any- 
hing that pltf. said on that subject, pltf.’s 

counsel may examine as to every part of the 
same conversation; but, if the witness 
state that pltf. had no such conversation 
with him, this does not let in pltf.’s counsel 
to examine as to anything else that a 
said.—Dicas v. BROUGHAM (LORD) (1833), 6 
O. & P. 249, Ex. Ch.; 1 Mood. & R. 309; 3 
State Tr. N. 8. 669; 172 E. R. 1228, N. P, 

4875. Add. Annotation :-—Distd. ‘R. v. Harris, 
[1927] 2 K. B. 587. 

4884a. Book written by witness.}—A 
book written by a witness cannot be put 
in as part of his examination-in-chief, but 
the witness may be cross-examined on its 
contents.—R. v. ALLAWAY (1922), 17 Cr. App. 
Rep. 16, ©. C. A. 




















4886a. -+—During a trial, counsel for’ 
the prosecution cross-examined the accused 
on the contents of an alleged document’ 


The document was not produced, but counsel 
for the prosecution, believing that the 
original would be in his hands before the end 


of the trial, suggested: to the jury that the 
original was in existence —Held : such 
cross-examination, where the ori docu- 
ment was in fact incapable of te pro- 
duced, was irregular & invaili the 
conviction.—-R. v. ANDERSON (1929), 142 
L. T. 580; 21 Cr. App. Rep. 178; 29 Cox, 
©. 0. 102, 0. 0. A. 


4902. Add. Annotation :—Refd. R. v. Anderson 
(1929), 142 L. T. 580. 


4997. Add. Annotation :—Refd. 
Frachon (1927), 188 L. T. 886. 

5022. Add. Annotation :—Refd. R. v. Copestake, 
Ex p. Wilkinson (1926), 90 J. P. 191. 

6028. Add. Annotation :—Refd. Cammell, Laird & 
Oo. v. Manganese Bronze & Brass Co., [1933] 
2K. B. 141. 

5027. Add. Annotation :—Consd. R. v. Copestake, 
Ex p. Wilkinson (1926), 90 J. P. 191. 

5050. oe ue citations substitute ‘ [1916] 


5099. Add. Annotation :—Refd. R. »v. 
(1928), 21 Cr. App. Rep. 8. 


Jacobson v. 


Liddle 


| 5107. The second line of this paragraph should 


read ‘‘ out to be unfavourable to the party 
calling him is not.” 


5112. Add. Annotation :—Refd. R. v. Harris (1927), 
20 Or. App. Rep. 144. 





PART V. SECT. 6, SUB-SECT. 4 


PART V. SECT. 6, ee 7.—G. 


in memorandum which enabled him 
to fiy the missing dates & to recollect 


i,———. AMS ste , 
1920), 28 BRON BW 8857 a3 | tet. By Jury tO BREN: | with certainty the cubject of | sald 
We . W. W. N. 101.—AUB. Cae Ons gee nen at 554, 9923 | discussions : a Held in view of the 
so, Whether Sie yer eae tesibla- ua doubtful state 8 tho ay ore oint, 
- ae : 8 adm — 
SR ere or hela evidence.}-—The fact that a witness is BRETT ©. BRETT (No. 1), [1937] 2 


4899 1. Production of document— 
oe ‘or— Document by 
raped d ounsel for defts., in cross- 
Se pitf., asked him’ if certain 
t oe as set out in a letter 
of he reply thereto. At the 
close “ot pltf.’s case, counsel for deft. 
stated that he did not intend to call CAN 
evidence, & aberenpon counsel for pltf. 


DENTON, 


allowed to refresh 
referring to a memorandum made by 
him, does not make such memorandum 
admissible as evidence in corrobora- 
tion of his log as ig 
1927]1 D.L 

1W. W. 75; 21 Sask. L. R. 


his memory, by,.| W. W. R. 689.—CAN. 


5027 i. Grounds for refusing.}—In an 
arbn. under Workmen’s Compensation 
Youn Acts where evidence is known to be 
426 | 1927] available & is not called on the arbn. 

19. iT] leave will not be granted by an appeal 
to ot. to take further evidence.— 
GATES v. WILLIAMS, [1928] 8. A. 8S. R. 


asked that deft. be compelled to put 252.—AUS. 
the letters in evidence. ‘The request PART V. SECT. 6, SUB-SECT. 8. 
was refused :—Held: the judge was e i, -—— PART V. SECT. 7, SUB-SECT. 2. 


iene in not compelling deft. to put the 
letters Sees a gay v. 





Resulting presumpiton. }— 
When a deft. refuses a to give evidence 





n i. —-—— Recall by jury.}-—The j 





upon matters at issue, & particularly 
DEATON (1931), 81S. R. N. 8. W. 393 ; wit hin his knowledge, the presumption in ght moon pag titled after ft 
48 N. 5. W. W. N, 153.—AU8. is posed cee oc a pee qxist. return to ct., & have a witness ed 
KLIN v. SMITH , .P. shay te 

PART V. SECT. 6, SUB-SECT. 7.—D. 1 age (1933) as R. 340: &: questioned. A. ee meer 
B 4955 iii. — on partons Boe aden do ible-—- : ° 

ecause pr 00 .]—~ JEWAN | 

Lat, Daca». (NiiMant CHAUDHURI "on Repuaa toe anser a. | PART V. SECT. 7, SUB-SECT. 6.—A. 
(1927), lL. R. 55 Ind. App. 107.— IND. of erode .}-Re AYOTTE 6054 fi. -—— -—— vee. 

sk. Re by deceased—Not read ae 15 Man. L. R. 156.—CAN. TRUSTS aa wae . MELNEOHUK (Sask.) } 
over or signed.}—A statement by a 5020 fi, —— CS Deft. Os Be D. L. R. 521; [1927] 
deceased person of the circumstances | was committed for contempt of ot., W. R. 131.—CAN. 
leading to his death recorded by & | for not answering a question asked by 5059 i. id inal party entitled to spltt 
witness but not read over to or signed | the magistrate:—Held: the magis- | evidence two parte—As part of 
by such deceased person is admissible | trate had power to oommit deft.— | his pip aps as evidence in rep 
in evidence as & record of what deceased | Ro, RNDiCe 1909), ” BE. L. R. 150, | —Plitf. is pore owed pal 
said at the time ror ¥ ee the witness 151, 152.—C evidence to divide his cane) palther by 


could refresh his m —Re KRISH 
NAMA NAICKEN (1930), T L. R. 54 Mad. 
678.—IND. 


PART V. SECT. 6, SUB-SECT. 7.—E. 
a i. aa eo a witness is 
allowed to refresh his memory of a 
statement made by another by 
reference to & memorandum of it ete 

at the time, he must be able to sta 
that suoh statement waa truly ‘e 
correctly entered in the memorandum, 
& where a copy of the memorandum is 
sought to be used the witneras must be 
able to show that while the en was 
ee in his mind he compa the 
y with the originals entey? & that 


Bee AB Swe ~ttoes 
zr 

wWeWw. R ate 4 Can. Orim. Cas. 
Lae 85 Mas. LH. tei. —CAN, 


PART V. SECT. 7, SUB-SECT. 1. 


5021 vi. .}-—A counsel who had 
acted for deft. throughout the trial of 
an action to set aside on the und of 
undue infiuence certain gifts made 
by a donor since deceased applied, 

ter ju ent was reserved but before 
it was delivered, to be allowed to 
testify as to his discussions with the 
donor as her solr. with respect to said 

fts. He had considered position 

fore the trial & had decided to act as 
counsel & not as a witness, his reason 
being that the testimony which he 
then was able to give was deficient as 
to dates & would, therefore, not have 
much effect; & he believed the yaad 
evidence at’ his command would be 
sufficient. After the hearing he found 


20 





omitting to give evidence originall 
upon a patertal al point & offering guch 
evidence in reply, or by by tving one 


evidence upon a& 

his original case & pane hes eet: evi- 
dence upon the same point in gure Br. Oo. 
HARVEY v. CANADIAN PACIFIO 


(1885), 3 Man. L. R. 266.—OAN 


PART Vv. SECT. 8, SUB-SECT. 1.—. ° 


5082 il, sere ee Sr lows duty bs 
determining w er a eas MAY 
treated as adverse or hostile is one 





CASHIRE ARANTY & AOOIDENT 
OF SE pot D 1D. l. Pal ig 408 ; 
trea?) 1 te Ww. 67 ; L. R. 


5140. Add. Annotation :—Consd. Hobbs v. eas 
Nottingham Journal, 


Hobbs v. 
“K. B. 1. 


” 5182. ddd. Annotation :—Consd. Hobbs v. Tinling, 
Hobbs v. Nottingham Journal, 


K. B. 1. 


5197. Add. Annotation :—Consd. Hobbs v. Tinling, 
Hobbs v. Nottingham Journal, 


K. B. 1. 





PART V. SECT. s, SUB-SECT. 1.— 


ad. phrangiat A ag aprgeeniaalcestal for 
discovery. : & revious ” or 
- ** former a statement thin Saskat- 
chewan Evidence Act, R. 8. 8., 1920 
c. 44), 8a. 39~34.—M AY FIELD URAL 
UNICIPALITY, No. cil va LONDON & 
LANCASHIRE GUARA & AOOIDENT 
Co. oF CANADA, oat 1D. L. a eb 
aN. W. W. 67; A disk "nL. RB 


PART V. SECT. 8, SUB-SECT. 2.—B. 
k 1. —— Questions tending to show 
had character—Directed io prove issue 
in case.}—Evidence Amendment Act, 
1925, s. 12 gaa Pe ote that a person 
charged & witness in pur- 
suance of this Act shall not be asked, & 
if Hegre shall not be ooh to answer, 
uestion tending o show that he 
is ie of character : eld: questions 
not directed to show & fet accused’s bad 
character, but to prove his guilty 
knowledge, which was one of issues, 
are not inadmissible, because they 
bea tone - show his bad cha- 
BaXTER, [1927) S. A. 

S. oR Oo AUS. 


PART V. SECT. 8, i healasiaas: 2.— 
e a e 

n i, ~—— To shake evidence given by 
wiineas. }—Evidence of a previous state- 
ment inconsistent with the testimon ny 
of a witness is not admissible as e 
dence on the issues to be decided in the 
action, but can only be looked to to 
neutralise or cut down the aoe 
given by the witness.—H 

oe eae & Co., LTp. pie ). 28 
S.R. N.S. W.280; 45 N.S. W. W.N, 
71.—AUS. ' 


PART V. SECT. 8, SUB-SECT. 2.— 


$168 i. Letter by witness. }— 
Where a telegram & a letter were 
dispatched shortl after a sale of 
goods by the sellers’ agent to his 
employers reco his version of the 
transaction :—Held: not corrobora- 
tion of the agent’s oral bok 
although they might competently be 
referred to for the purpose of testing 
his credibility.—GIBSON v. NATIONAL 


CasH REGISTER Co., [1925] 8. C. 600. 


—§00T. 
PART V. SECT. 8, SUB-SECT. 2.—D. 
§172 li. ———.}—A judgment of con- 


viction for theft is not admissible as 
proof of the theft in a eivil action. It 
Imay be admissible for the purpose of 
Borie @ witness.— SHAW v. a 
FAL18 INSURANCE Co., [1938] 1 D. L. RB. 
502; rahe R. 386.—CAN. 


PART V. SECT. 9, SUB-SECT. 1. 
8200 1. Whether i CN AB 
+ OOWARD, [19 712; 
ang. (1925) 1 re. lt it 
$311 {. gh gies Sa 
~—Whether letter written by witness — 


Vol. XXII.— Evidence. 


[1929] 2 


5809a. 
post, 


[1929] 2 


[1929] 2 
ante. 


About time of event in question.}— 
Held: a telegram & a letter despatched 
shortly after a sale of goods by the 
sellers’ agent to his employers reco 

his version of the transaction were no 

corroboration of the agent’s oral 
testimony.— GIBSON v. N apeney Cast 
Petes Co., (1925) &. C. 


Shy 

5211 if. ——— Kvidence of fact easential 
to success of party.|—The corroboration 
required by Kvidence Act, R. S. O. 
1914, c. 76, 8. 12, must be of something 
essential to be shown before pitf. can, 
upon his own evidence, obtuin a decision 
in his favour upun the cause of action 
he is sett up. Evidence which is 
consistent with two views corroborates 
neither. The corroborating evidence 
must be of some fact essential to the 
success of pitf., itt fe it is not sour’ 
that all such fact corroborate d.— 
ELGIn v. Stupss, (1928) 2 D. L. R. 
838; 620.L. kh. He pet 


sf. Of telephone conversation.}—A 
person who hears a telephone con- 
versation may give évidence to corro- 
borate the person whom he was with 
who was the actual speakor.— 
Hayson t. GQULEANER, LTD., [1925] 
3 D. L. de. 189.---CAN, 


PART V. SaCT. 9, SUB-SECT. 2. 


6213 iv. ——--.J--The corroborative 
evidence required hy Evidence Act, 
R. N. S., 1923, 8. 37, need not 
establish pitf.’s whole case, but it 
must prove more than 4 suggestion of 
the genuineness of his oclaim.— 
ROcKOLA v. NOVA SCOTIA TRUST Co. 
(1937), 11 M. P. R. 208.—CAN. 


PART V. SECT. 9. SUB-SECT. 4. 

o (p. 494)i. ——-.}—-The rule, that 
claims against the extate of 3 deceased 
person require to be aprroborated by 
other evidence than that of plitt., is a 
rulo of practice rather than of law, & 
is only applicd where the onus of proof 
rests upon pitf., & has no application 
where the onus of proof of the facts 
which determine the issue or issues 
involved reste upon the representative 
of the deceased person.— TAMARA a 
ANGIANGI v. TREADWELL, [1926] N. Z 
L. by 693.—N.Z. 

(p. 494) ib, —-—-.J--PIEPER 0. 

ZINKANN (1927), 60 O. L. R. 443.—CAN. 

co (p. 494) Mi. —--.}-—-B. made a 
claim sagalnet the estate of C., deceased, 
for services rendered, which was 
allowed by the surrogate judge of 
probate :—Held; setting aside the 
decision with costs, under Rf. 8. c. 107, 
the evidence of B. was inadmisalble 
in support of his claim.—te CONDON 
ESTaTE (1896), 28 N. 8. BR. (16 R. & G.) 
208.—CAN. 


c (yj. 494) iv. ——.}--Jn re MALLOWB, 
FLETCHER t. INTESTATE ESTATES CURA- 
TOR (1926), 39 W. A. L. KR. 62.—AUS. 

co (p. 494) v. ———.} Although a trial 
ju ought not t to disallow a claim 
judge the estate of a deceased merely 
because the claimant’s evidence is not 


500.— 


21 


Cases 6140—5388a. 


5199. Add. Annotation :—Retd. Hobbs v. Tinling, 
Hobbs v. Nottingham Journal, (1929]2 K. B.1. 


——.]—PALIN wv. PONTING, 


No. 56571a, 


53818. Add. Annotation :—Apld. Palin v. Ponting, 
[1930] P. 185. 


5320. Add. Annotation :—Apld. Palin v. Ponting, 
[1930] P. 185. 


5388a. —-——- ———.}—Oaksgs v. Uzzeuy, No. 4815a; 





corroborated, nevertheless he should 

examine auch evidence with care, & 

evon suspicion, & should not allow ‘the 

claim unless completely satisfied of ita 

truth.— JOHNSON wv. BERRY are O 
D. L. R. 286; (1928)2 W. WER 

a Sask. L. R. 402.—CAN 


o (p. 494) vi. — Re L 1928 
LD. L. ht. 72, 0AN, eee 
co (p. 494) vii. ———.J—- Where an 


agent accepted commission from both 
parties, & in consideration thereof his 
principal since deceased signed an 
agreement to p pay the agent a reduced 
commission :— e making of 
the agreement pele proved & corro- 
rome BY of production, Evidence 
Act, R. 7, does not require 
at saith ie the disclosure.— 
BAYLEY . Trusts & Gua ig Co., 


1931) 1 PDP. L. R. 500; 680. L. RR. 
254 5 affg., 11930)  D. L. R 625; 65 

O. L. I. 315.--CAN. 

o (p. 494) vili. ——-.}—A son filed a 
claim against the estate of his deceased 
father for money all to have been 
advanced for a trip to England. 


Claimant alleged inet he drew the 
money out of the bank & purchased 
an Pogteh draft out of the proceeds : 
—H corroboration necessary under 
Kvidenve Act, a. 37.—-Re Cook, Hz p. 
CooK, (1932) 2p. TR. 805; 4 
M.P. Rh. oa ee 

a a aoe J--PAUL 1. MYLES 
(193 OM I 20.-—-CAN. 


o (p. 494) x. ——.J—REvidence ia 
corroboration of a claim against t 
estate of a duceased person required. 
—OOSENS v. MCEWAN, 11933] 3 D. L. BR. 
a lee D. L. R. 802, P, 0. 


co (p. 494) xi. —--— asa soct. 11 
of Evidence Act, R. 8. B. C., 1924, a 
party seoking to ostablish a olaim 
against an estate is only required in 
order to succecd on his own evidence 
to adduce corroboration of something 
easontial to the case to be proved by 
him; the sect. does not apply when 
the onus of proof whi h determines the 
issue rests upon the representative of 
decoased.—-SHEPPARD 1. TORONTO 
at ig ta TRUBTS CORPN. .» [1937] 2 
W. W.R.9; 61 B.C. RR. 149.--CA 

° (Dp. 494) xii, ——-—.J-—-In a olaim 
ainat an adininistrator for the valuo 

f shares delivered to deceased, what 
ainiounts to corrcboration by other 
material evidence within Nova Scotia 
Evidonce Act, s. 7, considered. soph 
wv. Nova ScoTIA ‘TRUST Co,, [1938] 2 
D. L. R. 583.—CAN. 

o (p. 494) xill, ——-.]-—ROUKOLA 1. 
Nova Scotia TRUST Co., (1937] 3 

D. L. R. 594.—CAN. 

” (P 495) 1. -—— Claim made up of 
separate ilems.}—GERABRD v. HUDSON, 
{1928} 1 D. L. R. 839.—CAN. 


PART V. saoatel 10, SUB-SECT. 2,— 
C. (a) Iv. 


UVILLIER v. THIBODO 


(184s), 6 U.O. R, 328.—CAN. 


41" 


Cases 5408a—5547a. Enoiise anp Empme Dicest SupPLEMENT. 


Part VI.—Expert Evidence.” 


5408a. Limitation of volume of evidence.]—In 
cases involving expert evidence the ex a 
advisers of the parties, whether lega 
scientific, are under a special duty to the ot. 
to limit in every possible way the contentious 
- matters of fact to be dealt with at the hearing 
J.).— GrRAIGOLA MERTHYR Co. 
Lrp. v. SWANSEA CorRPN., [1928] Ch. 31; 97 
L. J. Ch. 129; 43 T. L. R. 600; on appeal, 
[1929] A. C. 344, 


(TOMLIN, 


[1928] Ch. 236, C. A.; 
H. L. | 


5408b. S. P. A.-G. v. RINGwWoop RURAL District 
OOUNCIL (1928), 92 J. P. 65; 


174, 


5403c. Limitation of number of expert witnesses.]— 

In cases involving expert evidence only two 

experts are to be heard on each side, unless 

the judge is satisfied that by reason of special 

circumstances justice cannot be done without 

hearing further ee evidence. 

her side from calling any 

one‘to speak to matters he has seen, even 

though an expert, but in such a case the |’ 
‘examination must be confined to matters of 


does not exclude ei 


mee bag Citations :——04 L. J. Ch. 73 ; 
40 


5528a. —— Proceedings on which affidavit made | 5547a. 
no longer pending.|—-CATHOLIC PUBLISHING 





PART VI. SECT. 1 

5402 ili. —- Foreign law as to tittle.) 
—QOn the question of ability to make 
title to fore land, the foreign Jaw 
is to be provod to the ct., & on that law, 
as proved, the ct. has to draw the 
propor oonclusion. Al! that the expert 
called to prove the foreign law can do 
is to state the law which affects pa 
documents of title in usettOns : 
opinion as to whether they have the 
1 effect of constituting title is Ms 
evidence. a NpEOLD as SKOUR 
CoRPN, v. MANVILLE (NO. 2), (1088) 3 
W.W. R. 877 ; aid, (1935) 1 
452,.—CAN. 

m. Read now “ 54080 i.”’ 

n. Read now “* 540380 li.” 

o. Read now “* 640380 ilf.’’ 


54030 iv. —-—— Construction of Ontarto 
Evidence Act, 4. Pa la UTTRUM v. 
he aaa ee aeeke P » lL. R. 453 = 57 


Y canas ‘Vv. —— Waiver.}—Seot. 10 of 
Alberta Evidence Act, R. 8. A., 1922, 
which limits the number of witnesses 
entitled to eR? a opinion evidence who 
may be cal deala with practice & 
proces in a civil matter & s0 may 

e waived by the fact that a party 
takes no objection to the violation of 
its provisions at trial.—MAaARCIHYSHYN 
v. FANE AUTO Works, LTD., plies 
W. W. R. 2323; 4D. L. R. 6 


s. For ‘* Conflict of ae as to 


vaiue * read ‘‘ Confitct of opinion— 
; ee ot of | court-—Conjlict of opinion as 
o value 

si, —— ——.}—Hay vo. Barn, [1925) 


2 D. L. R. 948.—CAN. 





Where a case is 
introduction of 


—— see 


a if. 
sémipllonted by the 





5407a. 


BIFFEN, 


26 L. G. R. 


fact, & such person must not be treated as an © 
expert witness.—GRAIGOLA MERTHYR Co., 
Lrp. v. SWANSEA CORPN. (1926), 71 Sol. Jo. 
142 ; subsequent proceedings, [1928] Ch. 81. 
Only medical witnesses—Not research 
student in toxicology.|— NIGHTINGALE v. 
HEWITT v. 
B. W. C. C. 358, C. A. 
54383. Add. Annotation :-—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145 
5452. Add. Annotation :—Refd. Savory & Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 


BIFFEN (1925), 18 


5468. Add. Annotation :—Consd. United States 





This rule 


132 L. T. 





op on evidence, particularly in cases 
ere the testimony is that of medical 
men, it is the duty of the judge to 
arrive at his own conclusion after 
carefully considering the evidence of 
eae Aaa & it is not enough for him 

ae doubt & cannot resolve 
the ty becanse an expert also 
Bee a oan, v. PRATTIE (1925), 
57 O. L. R. 233.—CAN. 

eg. Weight of evidence. yee 
ON eA Neeser ee Co. 
VicTtor1a LUMBERING & MANUF ACTUR: 
ING Co, (1896), 26 3. oe R. 96.—CAN. 

sh. .}—GUELPH WORSTED SPIN- 
sale Co. v. GUELPH CORPN., GUELPH 

mr Minis Co. « GUE UELPH CORPN. 

(oi, 30 0. L. R. “166 : 18 D. L. R. 
73; 50. W.N. 76 AN 


1— 





sj. ——.}+—-The law makes no 
distinction between the evidence given 
by experts & that given by ordinary 
witnesses: the ony of experts 
must be appreciated & weighed be the 
cts. in the same manner aa that of any 
other witness. A judgment would 
therefore be yronee 7 oe if eraroae as the 
sole fact that the successful hada 
greater number of experts 
on his behalf. eSeteain ENGI- 
NEERING Co. v. ala te 4D... R. 
ee : BS: 0. R. 341. 

. Must epeak from personal know- 
ledge.) The evidence of a witness 
who does not speak from any special 
knowledge but from information de- 
rived from an entry in a confidential 
record not produced before the ot., 
is not ee as we expert evidence. 

— JAFr vt. EMPEROR 
(1931), Ti L. R. eo Cal. 1046.—-IND. 


PART VI. SECT. 2, SUB-SECT. 1. 
5406 i. What wiinesees may be heard 


22 





6254, post. 


pe dares Board v. St. Albans Ship, [1931] 


5478. After this case add :— 
.]—See, now, R. S. C., Ord. XXXVITA. 


5479. Add. Annotations: — Consd. Buerger v. 
, New York Life Assce. 
° K. B. 980. 
138 L. T. 183; Lazard Bros. & Co. v. Midland 
Bank, Ltd. (1932), 49 T. L. R. 94. 


(1927), 96 L. J. 
Refd. R. v. Moscovitch (1927), 


Part VIl.—Evidence by Affidavit. 


& BOOKSELLING Co., Lip. v. WYMAN (1883), 
1 New Rep. 468; 7 L. T. 849; 11 W. R. 399. 


-]—WARNER v. Mosszs, No. 


—Nurse.|—A nurse’s evidence pagiiied 
the physical condition of a child, x her 
opinion as to its sufferings :—Held : : 
admissible as an expert up to a certain 
oint.—HEPENSTAL v. MERRITT (1895), 

3 N.B. R. 91.—CAN. 
i. —— Distance at which <i held. | 
PREEPER (1890), 22 N. 8. R. 

Tk GAN. 


PART VI. SECT. 2, SUB-SECT. 10. 

e i. Fingerprints. }— Evidence 
of an expert as to identification by 
of a tact js not conclusive evidence 
of a fact but is opinion to which the 

ordinary rules gove such evidence 
apply. With Secpect o fin tne 
there is m0 Sreetory provision, 8 
to sect. 8 of Canada Evidence Age 
R.8.0., 1927, respectin handwriting, 
which permits fingerprints to be used noe 
the purpose of evidence per se.——R. 
DE’GEORGIO & SERVELLO, [1934] 3 
W. W. R. 374, B. C.—CAN. 

e ii, ——- ——.}—In convicting an 
accused person on the evidence af 8 & 
at rprint expert, the ct. need not 

upon corroboration of the évi- 
Benen but the ct. must sa tself 
as to the value of the evidence of the 
esac in the same way as it must 
satisfy itself of the valve of other 
evidence.——-FAKIR MAHOMED v. 
4 (1935), I. L. R. 60 Bom. 187,— 





PART VIL. SECT. 1. 
sk. 4s tion setilement of action. }~ 
Pe ee ether or not an action 
ed should not be disposed 
oe on  aiidavite, where the Pig eg 


is conflic —PULKRABEK PULK- 
RABEK (Alta.), » 927), 4D. L. "R. 635; 
[1927] 8 W. W. —CAN. 


5568. After this case add ‘‘ See, also, PRACTICE, 
5570. Add. Annotation :—Folld. Palin v. Ponting, 
5571. Add. Annotation :—Folld. Palin v. Ponting, 


5571a. 


5626. Add. Annotation :—Distd. HMarles Utilities, 


5627a. 


5639a. 


p. 806, Nos. 388, 339.” 
{1980} P. 185. 


[1930] P. 185. 


-}—On the trial of a probate action in 
which a will was propounded in solemn form 
neither of the attesting witnesses could be 
called. An affidavit by one of them sworn 
for the purpose of obtaining probate in 
common form before the commencement of 
litigation was admitted as evidence of 
execution & the state of the will when 
executed.—PALIN v. Pontina, [1930] P. 185 ; 
99 L. J. P. 121; 148 L. T. 23; 46 T. L. R. 
310; 74 Sol. Jo. 234. 





Ltd. v. Jacobs (1934), 51 T. L. R. 43. 


Witness not called.]—Where a pltf. 
has filed affidavits & they were read to the 
ct. at the hearing of a motion for interlocutory 
relief, deft., when the action comes on for 
trial, is entitle.l, if the persons who made the 
affidavits are not called by pltf., to give 
evidence, to refer to their affidavits for the 
purpose of commenting on their testimony & 
calling attention to what he suggests are dis- 
crepancies in the evidence given by witnesses 
who were called for pltf. & that given in the 
affidavits of those who were not called.-— 
EARLES UTiLiITigs, Lrp. v. JACOBS (1934), 5} 
T. L. R. 48; 62 R. P.O. 72; sub nom. Prac- 
tice Note [1934], W. N. 198. 


Affidavit of agent used by princ!pal.}--- 
An affidavit of an agent cannot be usc to 
prove a fact against his principal where (.v 
can himself be called ; but where the principal 
has used an affidavit of the agent in an 
application to the ct., in which a particular 
fact is stated, the affidavit of the agent may 
be used as evidence of that fact.—JOHNSON 
v. WARD (1806), 6 Esp. 47; 170 E. R. 826, 











nn Se 
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Vol. XXII.—Evidence. Cases 5568—6066a. 
ele py a p. STEPHENS (1848), 11 L. T. 








5873a. -}—The jurat of an affidavit of 
the due taking of an acknowledgment had 
an interlineation in the body of it, & an 

- erasure in the jurat. The ct. refused to allow 
it to be filed, "e refused to enlarge the time 
for returning ‘the commission, in order to get 
the defects remedied, the time for the return 
having expired. —Re TIERNEY (1855), 15 
ae 761; 24 L. T. O. S. eee 139 KB. R. 
5880a. —-— ———.]—Re TIERNEY, N o. 56878a, ante. 
5951a. -—— In material part of affidavit—Proof 
of time of erasure.]—The ct. allowed a cer- 
tiflcate of acknowledgment & affidavit of 
verification, taken in New South Wales, to 

be received & filed, notwithstanding an 
erasure in a material part of the affidavit, 
there being satisfactory evidence, by aftidavit, 

that the erasure was made _ before the 
acknowledgment & affidavit were taken & 
sworn.—Re BINGLE (1854), 15 C. B. 449; 





20. L. R. 1708; 23 L. T. O. 8S. 177; 189 
K. R. 500. 
6052a. —~-.]---ANON. (1839), No. 6108a, post. 
6053a. No commissjoner avallable.]— Ite 


Groom, No. 6066a, post. 

6056. Add. Annotation :--Folld. Re Dastern United 
Assce. Corpn. (1928), 72 Sol. Jo. 353. 

6056a. -——- — —.]— Te Bag reERN Unrri Assur- 
ANCE Coren. (1928), 72 Sol. Ju. 353. 


6066a. Notary public—No commissioner avall- 
able.j—The ct. allowed a certificate of 
acknowledgment under Fines & Recoveries 
Act, 18383 (c. 74), 8. 84, to be filed under 
s. 85 where the affidavit verifying the cer- 
tificate was sworn before a notary public in 
the Hebrides, as the affidavit on which the 
application was made deposed that there was 
no comr. of the ct. in the Hebrides or nearer 
than the mainland.—-He Groom (1869), 17 
W. R. 589. 





igi oe SECT. 4, SUB-SECT be SMITH’8 NEWSPAPERS, LTD. (1927), 28 pe montioned.— Re ee MALOUF 

Courts Act, R. 8 8. It. N. 8. W. 85.—AUB. woe recearyes 3 i aieanne in 

1918 AG. Oe “ated of of. Fi. 6 v. | PART VII. SECT. 11,SUB-SECT.5.—F, | C. B. It. 227.—CAN. 
’ 5882 v. ——-.}—In the absence of a 

heya 178; [1926] 3 wl W. R. statute or rule requiring a comr. for | PART VU. SECT. 12, SUB-SECT. 1.—B. 

: ‘ oaths or othor officer entitled to take 6022 ill. ~~ Afiidavita 


PART VII. SECT. 6. 


sl. Affidavit on application for security 

for LSaepeaiebae Sarr to Bh rar) production of 
defence.|}—On a 

Peer ramiintion © on an affidavit in 
support of an application for securit 
for costa, the deponent oan be req 
without an order by a judge to do so, to 
proguoe documents relating to the 

efence alleged in the affidavit, even 
though such cross-examination is held 
before the statement of defence is 
filed.—CoLLEGE BRAND CLOTHES Co. 
LTD. v. BROWN & HSTHE ATIC Rs | {1928} 
2D. L. R. 602; (1928) 1 W. W. R. 778; 
28 Alta. L. R. $63.—OAN. 


sm. Discretion of judge to order.}-- 
ELSFON v. PuRDY (1930), 2M. P. R. 14. 
—CAN. 


PART VII. SECT. 11, SUB-SECT. 2.—A. 


Affidavit filed on rule ntet — 
Intituled differently from rule — Right 
to amend,}—Where the heading of an 
abet on which a rule nisi was 

ed, differed from the heading of 
he ene nisi, the ct. gave leave for the 
vit to be amended so as to 


ag agree 
with the rule nisi.i—HZr p. Hiaos, Re 


an affidavit to atate in the jurat the 
official capacity in which he signed it 
an affidavit is not rendered invalic 
because of the fact that the officer 
before whom it was taken did not add 
to hia signature uny designation of 
such capacity.—CaAMERON-HotTr, LTp. 
v. aan ILLEN, [1933] 3 W. W. Ri. 241. 


— 


PART VII. SECT. 11, SUB-SECT. 7.—B. 
5904 1. What is an interlocutory pro- 
ceeding—Not an avplitcation for pro- 
hibition.|--An application for ro- 
hibition is ne an interlocutory motion; 
hence, under K. B. Rule 392, statementa 
made on information & belief in the 
affidavits filed thereon are not oe 
sible.—BEAUCHENE & PEKLTIER 
GUNEON ti0ee ye D.L. R. 692 ; (1928) 3 
Ww. W. 97; sub nom. Ez p. BEAU- 
CHENE, fn Can. Crim. Cs Cas. 57.—CAN. 
fi. ——— -—— Where source a corpora- 
tton.}—An affidavit which states that 
deponent has been aornee by a 
om ela aan ae is objection- 
because @ c being a purely 
pee entity is inca able of itaelf appre- 
hending facte or ra information, & 
it can do so only by one or more of its 
officers, & such officer or officers should 


28 


.o. APPLEBE, (1931) I. R 





sworn before an attorney, who is a 
 erigsea of counse) engaged in the cause, 

ut not otherwise connected therewith, 
may be read.-—-WILDE v. CROW (1861), 
10 ©. P. 406.-—CAN. 


PART VII. SECT. 12, SUB-SECT. 2.—A. 

i. Proof of a ober ead of 
no .]}+-The proper method of proving 
the appointment of a notary public 
js that provided for by Saskatche- 
wan Evidence Act, 4. but where 
no objection is raise d at the trial to the 
method of proof used thereon leave 
to file the necessary pee was given,— 
ADVANCE-RUMELY THRESHER Co, Y. 
ZOMAR (Sask.), {1929) 4 D. L. ht. 65; 
2 W. W. HR, 544.—OAN. 


PART VII. SECT. 12, SUB-SECT. 2.— 


6075 1. Justice of the peace—New 
South Wales.jJ—An aifidavit taken 
before a justice of the peace in New 
South Wales, but without any certifi- 
cate annexed that the person before 
whom {it was sworn was duly authorised 
to nister oaths in ew South 
Wales, may be used in evidence in the 
cts. of the Irish Free Te ome 





Cases 608ia—6269a. 


6081a. 
185 BE. R. 987. 


6081b..——_.]—H#x p. STEPHENS (1848), 11 L. T. 


——.|—Re Strremr (1845), 2 C. B. 364; 


ENGLIsH AND Empire Dicest SUPPLEMENT. 


of verification was sworn before the British 
minister at Florence, it not ap 
there was any -difficulty in getting it sworn 


earing that 


O. S. 152. before some properly constituted authority 
6088, Add. Annotation :—Folld. Re Hastern United Oe ae ite DUNEANY (1849), 7 0. B. 
Assce. Corpn. (1928), 72 Sol. Jo. 353. 6108a. |The ct. refused to file 


6088a. S. P. Re BHASTERN UNITED ASSURANCE 


6269a. 


6080 1. Commisstoner—New Gu 
—Upon the hear 
tion of marriage 
affidavit purport 
sworn in the man 
New Guinea before a comr. of the 
central ct. of the territo 
affidavits & bearing a certificate under 
the seal of that ct. that there was no 


Coren. (1928), 72 Sol. Jo. 358. 


6092a —-—- ——.|—He CRAWFORD (1847), 4 C. B. 


626; 186 EK. R. 653. 


6096a. Italy—British minister.|—The ct. refused 


to direct the proper officer under Fines & 
Recoveries Act, 1838 (c. 74), to receive & 
file an acknowledgment, where the affidavit 


Part VIII.—Evidence 


6201. Add. Annotation :—Consd. 


Woodrow »v. 
Trawlers (White Sea) & Grimsby (1929), 141 
L. T. 676. 

To issue pleaded.}—Pltfs. in an action 
for passing off, in which they complained of 
the get-up of defts,’ goods as calculated to 
deceive, asked for a commission to take 
certain evidence in Australia showing actual 
deception. It was alleged ti at defts.’ goods 
were sold in Great Britain, & also were 
exported to Australia for sale by retail. 





the certificate of the acknowledgment of a 
deed by a married woman residentin America, 
verified by an affidavit made before a notary 


_ public, without an affidavit that notaries 


public are the proper officers for taking 
affidavits in America, & also as to the 
anny of the comrs.—-ANON. (1839), 3 Jur. 


out of Court. 


There was no allegation of actual deception 
in the statement of claim. Two affidavits 
were filed by pltfs. in support of the applica- 
tion :—Held: upon the pleadings it would 
not be open to plitfs. to give evidence of 
actual deception, &, on the present state of 
the pleadings, & on the materials before the 
ct., pltfs. had not given any sufficient reason 
for issuing a commissioh.—WHITE, ,TOMKINS 
& CouRAGE, Lrp. v. UNITED CONFECTIONERY 
Co., Lrp. (1914), 31 R. P. C. 2886. 





ined. | 
of a suit for dissolu- 
he ct. accepted an 
to have been 
ated territory of fi. 





for taking 


peecee nes -—Re INSULL, 
R. 696; 61 C. C. 0. 33 


PART VIII. SECT. 1,SUB-SECT. 5.—A. 
ea] from an order 
ke evidence on 
the materials 
were 80 meagre 


.J—On ap 
granting leave to 

commission :—Held : 
submitted to the ju 
that they did not afford a reasonable 


land :—Held: such evidence could 
not be material in the action.—NEw 
qoneia e Towne SupeLy & LAUNDRY, 

TRI-CLEAN' te ae LTrp., 
(igg5r ‘L. R. 204.— 


PART VIII. SECT. 1, SUB-SECT. 5.—D. 
6282 i. 4s to foreign law.]—Where in 
an action to recover the purchase- 


[1934) 2 
6.—OAN. 


comr. of the supreme ct. of Victoria 
or notary public resident in the 
territory.—CUNNINGHAM v. CUNNING- 
HAM, (1929) V. L. R. 232; [1929] 
Argus L. R. 211.—AUS. 


sk. No deputy authorised—A 

sworn before deputy Aap Ey ae he 
Where a statute, ¢g., sect. 42 (d) of 
Alberta Evidence Act, R. 8, A., 1922, 
requires affidavits sworn in another 
Nel dee to be sworn before 4 certain 
esignated official & there is no general 
statute of Alberta authoris his 
deputy to act in his place, an davit 
sworn before the deputy ‘is not sworn 
before the proper officer & should not 
be received.—-GROSE v. GROSK, (1936) 
2 W. W. R. 210.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 1. 


6170 vi. ———.}—NATIONAL TRUST 
Co. v. PORTERFIBLD, [1931] 2 W. W. R. 
6176 x. ——.]}—KourRI EME- 
ROVSKY, {1927] 4 D. L. oe 996 ; ere 
3 Ww. W. R. 357; 37 Man. L. R. 9.— 


6176 xi. ———-.]—Although no order 
has been taken ‘out on @ master’s flat 
or decision an a 1 ies therefrom 
under K.B. Rule 592.—Davis v. RAL, 
a 2 W. W. R. 206.—CAN. 


jendank—No gro on motion to add 


ARLIN XPORT 
MaLr “Go. - (1928} 1 D. L. R. 
CAN. 


roe 81 O. L. R. 495.— 


PART VIII. SECT. 1, SUB-SECT. 8. 

so. Hatradition proceedings. }—Com- 
mission to take evid oa outside 
Canada cannot be issued in extradition 


jes for the exercise of his discretion 
ting the order, &, therefore the 

oritete tne to be allowed.—ROMANO 
esas to. 2), [1936] 1 W. bar R. 
ie R. 329; 50 3B. 0. R. 273. 


PART VIII. elk » ‘SUB-SECT. 5. 


6258 vii. -}~—In order to justify 
the issue of a commission to take 
evidence abroad, it must be shown that 
the evidence is directly material to the 
issue raised. 

Applt.’s statement of claim allege 
that for the use of ‘‘ telohlorsthiylene 
for oe i ane had installed 
special machin had been trading 
in New Zealand w under the fancy name 
of ‘‘ Tri-cleaning’’ & that resp. co. had 
been formed under ita name “ Tri- 
cleaning ’’ Co. with a view to causing 
confusion to the public & so obtaining 
a portion of the goodwill that had been 
built up by app na or, Ber dtagh nctehbien he 
that the name of reg 
culated to deceive 

believing that that my was the applt. 
oo. or a subsidl th Resps.’ 
defence was a bare denial of the allega- 
tions in the statement of claim, from 
which it might possibly be inferred 
that the issue was whether 
** Tri-cleaning ’’ was a fanc so 
Th. evidence sought to be 
Au tralia was sworn to be material 
becuuse it was 





hioh 

‘Yo. These witnesses could only speak 
as to conditions in Aust 4 

as to those as to ite use in New 


2A. 


money alleged to be due under an 
agreement for the sale of land situated 
in a foreign state deft. pleaded that 
under the law of that state a was 
unable to make title :—H 


testimony of witnesses in that state 
the truth of the elesanon: & entitled 
to a commission to take evidence bo 
that state in support of his all 
that he was y, Willing & a lato 
make title; he was not obliged to 
arene in his statement of claim what 
w of that state is & plea’ such 
law asa statement ae ae 


—OAMPBELL 
v. FONK, (1935) 3 . R. 561.— 
CAN. 


PART VIII. SECT. 1, SUB-SECT. 5.—E. 


6296 ili, ———.}—Whoere there Is 
nothing to show that deft. adminis- 
petal is nos lawfully & properly, 

fr osigaares Pree his ordinary course of 
entitled to be away wpa 
Ss ckatehoe an. he oe aay Paterrag etches’ 
for his own examination de or 
in the foreign jurisdiction wherein he 
resides.— JACQUES v. JACQUES, [1938] 
1 W. W. R, 447.—CAN. 


PART VIII, SECT. 1, styrene 5.— F. 


m i. ——.}—WILLI WILLIAMS 
v. ‘Fuisun (1925), 35 B. é R. 481.— 


m i. ———.}—Applt., exor. of the 
will of @ Chinaman Dy Teep., sued 
0: owned ven ind a 
ets aie & har Ge Pate 
ow 
children who had never li lived tn 
damages fro 


and, cl 
for alleged 08, ‘AppIt asked 


6862a. -}—MACAULAY vv. 
Sol. Jo. 71. 





6561a. ——.]—Re TrmrRney, No. 5873a, ante. 
Witness out of the jurisdiction. |}— 








6633a. 


Appointment of an examiner 
the evidence of a witness residing out of the 
jurisdiction of the ct.—Crorts v. MIDDLETON 
(1852), 9 Hare (App. 1) XVIII. ; 22 L. J. Ch. 
1 W. R. 74; 68 


706; 20 L. T. O. 8. 
E. R. 765. 


189 ; 


6649a. Application by Attorney-General—aA fidavit 
information has 


unnece -}—Where an 


Guass (1902), 47 


Vol. XXII. Eanes: 
Majesty’s AléoenescGenseal: acting in virtue 


Cases 6362a—6831La. 


of his office, a rule for a mandamus may issue 


to take orally 


7 Jur. 305. 


to Colonial judges, commanding them to 
examine witnesses in respect of such infor- 
mation, upon reading the roll containing the 
information, without the production of any 
affidavit whatever.—R. v. Dovauas (1842), 


6743a. ——— Application after judgment entered. ]— 


CoOBBOLD v. GARRETT, [1929] W. N. 16. 


been filed at the suit of the Crown by Her 334. 


re re emer ee 


6749. Add. Annotation :—Consd. Re Potts, Ez p. 
Epstein v. Trustee & Bankrupt, [1935] Ch. 


Part IX.—-Action for Perpetuation of Testimony. 


6823. Add. Citation :—affd. (1918), Times, July 24, | 6831a. Depositions in 


for a commission to examine the widow 


& others before the R ar of the 
Supreme Ct. at Hong Kong to prove 
that the widow had been married to 
deceased in a form that the cts. in 
New Zealand would se as valid, 
that she remained his e to the date 
of his death, & that decansed was the 
father of her children :—Held: as the 
cost of b the witnesses to New 
Zealand made such a course practically 
impossible & as the commission asked 
for was to an official of a supreme Oe 
in a British eolony equipped 
Judiciary &. ; Bar trained in Hagtish 
law & procedure, Fon ons to 
elicit aoe truth from Chinese witnesses 
& better qualified than the legal pro- 
fession in ew Zealand to investigate 
the validity of the marriage, resp. would 
not be unduly prejudi by the issue 
of the commission, which should be 
granted on terms ae to applit. finding 
security for the costs thereof. ee get 
Doo v. KANA Baana, [1933) N. Z. 
L. R. 1455.—N.Z. 

ai. -}—Re WEINGARDEN, [1925] 
2 D. L. R. 1036: 5C. B. R. 606.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 5.—G. 


e i. ——.}~—BurrovuaHs wv. INTER- 
COLONIAL Goup MIN. CORPN. (N. 8.), 
(1937] 3 D. L. R. 371.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 5.—H. 

6338 = iv. _ Ste Le 

A KRISHNA Dorr 
MATHA NATH MALia (1927), 1. L. rR. 
55 Calo. 748.—IND. 

li. ——— Ilness of ae aa Fader 
y reme Ct. Ord 7. fy C.), 
pitt. ges & on the seo nnds oe pas 

tain leave to issue a writ of 
commission to have his evidence taken 
for use on the trial before the time for 


sppenra: ela -—KELLY v. 
ELLY, 11925} 1 W. W. R. 332.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 5.—I. 
63861 aad —— iicae eee wv. GUELPH 
& ONTARI = SAVINGS 
Socrery, ese) 2. 4 ww Ww . R. 21: 2 
D. L. R. 986; 248. L. R. 422.—CAN. 
6362 ili. ———- _ ——-.+_Where__the 
inconvenience & expense of compelling 
Itf. & his witnesses to appear at the 
trial would have been equivalent to a 
denial] of justice to him, & deft. would 
not suffer an injustice vuhtou not 
the witnesses face to face a 








testimony.}—ANSON  v. 
N. 234; 


[1917] W 








foreign commission for the examination 
of pitf. & his witnesses was granted, on 
terms as to costs.— CHASE v. NORTHERN 
TRUBTS Co. (NO. 2), [1932] 2 W. W Kh. 
476; 4D. L. R. 143; ; 40 Man. L. R. 
458.—CAN. 


PART VIII. spe et SUB-SECT. 6.— 


r i, ——-.]—Thbe onus of establishing 
that an examination on commission 
of a party outside the jurisdiction ts 
- necessary for the purposes of 
justice "’ !. o:: the party applying for 
the order. —24PLK8 v. MILOFF (Man.) 
oe 2 D. Y. P. 847: [1927] 1 

.W. RR. 435.---V AN, 


PART VIII. sae ee 'UB-SECT. 6.—- 


6408 i. Of pecan of examination— 
Belief of dcponent.}—Evidence based on 
information & belief, if the grounds 
thereof are sufficiently stated, is admis- 
sible on an application for a commission 
to examine witnesses out of the jJurisdic- 
tion of the ct.-—-SYDNEKY ig ae se LTD. 
v.8.S. rasa oe 28 8. R. N. 

307; 45 N. .W.N. 74, AUS. 


PART VIII. SECT. 2, SUB-SECT. 1.—C. 


6523 1, What must be included— 
Names of witnesses.)--~There is no rigid 
rule that such names must be given in 
the order for the commuission.— 
WaTkKINS (J. BR.) Co. v. CAFFERKY 
(1925) 3 D. L. RR. 805; [1925] 2 
Ww. . R. 588.—CAN. 


PART VIII. SECT. 2, SUB-SECT. 1.— D, 

6540 i. What must ve inserled-— 
Names of witnesses.}-—There is no rigid 
rule that such names must be given in 
the ae Oe ast & oy 
Co. CAFFERKY. We it) ska } a sa 
805; [1925] 2W. 


rl VIII. SECT. 3, SUB-SEOCT. 1 
——,}-A clerk of the 
ngs should not open a package of 
ie uments taken on commission with- 
out & sndges oe —SPEYER v. 








(1981), 55 . © C. 399.—CAN. 
PART VIIL SECT. 3. SUB-SECT. 2.—A. 
6681 vi. .}-—-Held: whereas in 


the present case evidence had been 
taken on comralssion & no objection 
had been raised, & the matter to be 
proved was purely formal, the hes was 


action to perpetuate 
TootH & A.-G,, 
143 L. T. Jo. 177. 


Seamer S antieaermannoamad 


entitled to accept the evidence as 
prima facie sufficient. tit t e Bie: 
TION ENGINHERING Co., v. 
SONUE Motors, LTp., 1 otaay NN 4“. 

- R. 433.—N.Z. 

0. May ve put in by Salis side. }— 
GAINERS v. CANADIAN NORTHERN KY 
Co., {192533 D. L. R. 369.-—-CAN. 


PART VIII. SECT. 4. 


mi. For use of foreign court. }—Under 
Foreign Tribunals Evidence Act, 1856, 
the ot. is empowered to order the 
examination of witnesses within its 
jurisdiction, whose examination is 
applied for by a ct. of competent 
urisdiction in a foreign country.— 

ORD APVOCATR, THE PETITIONER, 
11925] 8. C. 568.—8COT. 


PART VIII. SECT. 5. 


6739 i. Whether allowed to successful 
parly—When order obtained by consent.) 
—-A comunission to examine a witness 
was granted of consent of parties 
in a case in which proof had been 
aliowed by the sheriff-substitute. Tho 
allowance of vroof was subsequently 
recalled by the sheriff, whose decision 
was affrined on & peal. While the 
app peal against the sheriff’s interlocutor 


onde id the commission was 
reel d:-—Held;: in this particular 
case, the expenses of obtaining & 


executing the commission fell to be 
allowed, in respect that ft had been 
rranted of consent.,— GILCHRIST  v. 

ATIONAL CASH REGISTER VCO., [1929] 
8. C. 272.—SCOT. 


PART IX. SECT. 2. 

sp. To prove testamentary canacity— 
Will made before testator found insane.) 
—A suit will Ne at the instance of an 
insane testator in his Iifetime, to 
perpetuate testimony aa to his terta- 
mentary capacity at the time of his 
will, made before be was found insane. 
—RANKEN tv. PRARCK ee 27 8. RR. 
N. S. W. 410 > 44 N. 8., P) Ww. N. 123.— 





AUS. 
PART X. 
k i. Proof of abaence of witness 
from  country.|-—The absence from 


Canada of % witness whose former evi- 
denee is sought to he produced on 
appeal must be strictly proved. Hear- 
ee evidence is not enough.—BUELL 
. (1938), 12 M. P. R. 441.-—CAN. 


Cases 6851—6907.. 


ENGLISH AND Empire Digest SUPPLEMENT. 


Part XI.—Colonial and Foreign Law. 


6851. Add. Annotation :—Consd. Elliot v. Joicey. 
[1935] A. C. 209. 


6852a. -+-No doubt in the cts. 
below the law of Scotland is a matter of 
fact & must be vouched there by evidence or 
admission. But in your Lordship’s House the 
law of Scotland is a matter not of fact but of 
law, for this House is the commune forum 
of both England & Scotland, & your lordships 
have judicial knowledge of the laws of both 
countries (LORD MACMILLAN).—ELLIOT v. 
Jorcry, (1935] A. O. 209; 104:L. J. Ch. 111; 
51 T. L. R. 261; 79 Sol. Jo. 144; sub nom. 
Re oh OIcHY, JOIcBY v. ELLIOT, 152 L. T. 398, 
H. L. 








6861. To cross-reference following this case add 
‘now replaced, as to High Ct., by S. CO. J. 
(Consolidation) Act, 1925 (c. 49), s. 102.” 

6861a. -}+—A question of foreign law is 
matter of fact to be decided by a judge, not 








by. a jury, upon the evidence given at tho 


trial in each case. Former decisions upon 
similar questions, but upon other evidence, 
are not binding.—LAZARD Bros. & Oo. v. 
MIDLAND BANK, Ltp., [1933] A. C. 289; 
102 L. J. K. B. 191; 148 L. T. 242; 49 
‘ 7 L. R. 94; 76 Sol. Jo. 888, H. L.; affg., 

8S. C. sub. nom. Lazart Bros. & Oo. v. 
BANQUE INDUSTRIELLE DE Mosoou, [1932] 
1 K. B. 617 

6864. Add. Annotation :—Apld. R. v. Moscovitch 

- (1927), 44 T. L. R. 4, 

6865. Add. Annotations :—Apld. R. v. Moscovitch 
(1027), 44 T. L. R. 4. 
Spivack v. Spivack (1930), 99 L. J. P. 52. 

6866. Add. Annotation :—Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6867. Add. Annotation :—Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

6869. Add. Annotation :—Refd. Inverclyde v. 
Inverclyde, [1931] P. 29. 

6872. Add. Annotations: — Refd. Re Annesley, 
Davidson v. Annesley, [1926] Ch. 692; Buerger 


Expld. & Distd. 


6874. Add. Annotations :—Consd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930; 
De Beéche v. South American Stores, Ltd. & 
Chilian Stores, Ltd., [1935] A. C. 148. 


6876a. .}—Pltf. divorced her husband in 
France & made a verbal agreement with 
him pending the divorce proceedings that 
she would not ask for alimony if he would 
promise to assist her when he should be in a 
position to do so, unless in the meantime she 
had married a wealthy man or had ceased to 
live a chaste life:—Held: (1) the validity 
in French law of such an agreement could not 
be presumed by the judge when the expert 
.witnesses as to French law had given no 
evidence on the point; (2) the French wit- 
nesses having returned to France after having 
given their testimony, it would not be just 
to allow the pleadings to be amended so as to 
allow further proof of the French law.—-: 
DENNISTOUN wv. DENNISTOUN (1925), 69 
Sol. Jo. 476. 


6880a. ——,}+—LAZARD Bros. & Co. v. MID- 
LAND BANK, LTp., No. 6861a, ante. 


6894a. -}—In the absence of evidence to 
the contrary one must assume that the 
foreign law is the: same as the English 
(SLESSER, L.J.).—-THm Tornt, [1932] P. 78, 
90; 101 L. J. P. 44; 147 L. T. 208; 48 
T. L. R. 471; 18 Asp. M. L. C. 315, C. A. 


6896. Add. Annotation :—Refd. Buerger v, New 
York Life Assce. (1927), 96 L. J. K. B. 930. 


6900. Add. Annotation :—Apld. R. v. Moscovitch 
(1927), 44 T. L. R. 4. 


6901. Add. Annotation :-—Refd. R. v. Moscovitch 
(1927), 188 L. T. 188. 


6904a. ——— Legal adviser to Governor—Marriage 
in Malta.|—GossaGEk v. GossaGE & HEATON 
(1934), 78 Sol. Jo. 551. 


6906. Add. Annotation :—Apld. Perry v. Equitable 
Life Assce. Society of U.S.A. (1929), 45 
T. L. R. 468. 

















v. New York Life Assce. (1927), 96 Ly. K. B. | 6907. Add. Annotation :—Refd. Re Visser, Holland 





930. v. Drukker, [1928] Ch. 877. 
PART XI. SECT. 1. Ry. Oo. PARENT (1917), 86 L. J. | proving that it is ear ian is on those 
sq. Jurisdiction to order.)— Held: | P. C. 123. ~ CAN. who co ee ee it is.—Kuy v, KRY, 
even if it was within the power of the qi. .}~—The cta. of one country poen te . R. 337; 65 0. L. R. 





ct. to examine foreign written law so 
as to ascertain what that law was, it 


dot not take judicial notice of the laws 


was always competent, if the ot. con- 
sidered {it necessary, to order a proof 
of foreign law, whether written or 
unwritten.— HIGGINS v. HWING’s TRUB- 
THms, {[1925) S. O. 440.—SCOT. 

sr. Decree passed by foreign Govern- 
ment before recognition. }—Observations 
upon the powers & duties of the ct. to 
examine construe ner itself foreign 
written law: a) where the expert 
evidence adduced to prove the law was 
conflicting, & (2) where the law under 
considera ion was a decree abolishin 
inheritance, which had eat Fe Sos 
by the Soviet Govt. of R fore 
its tion by re Britisn G add — 
KouBIn & SONS ¥. & Co., 
ela r _ 7245 onan (1081) 8, C. 


PART XI. SECT. 2. 

.-~-The Supreme Ct. 
of Mocada is bound to take judicial) 
notice of the laws of all the provinces 
of the Dominion.—CaNaDIAN PacIFICc 








of another country ; 
paves.) pepage 


PART XI. SECT. 3. 

6869 vi. —— -——.]—The oanon 
law of the Roman Catholic Churoh is 
foreign law, which must be proved as 
a fact & by the testimony of expert 
witnesses according to the well settled 
rules as to proof of foreign law. The 
foreign law applicable to a case must 
be taken from the statement of the 
expert witness as to what the law is, 
& not fo Ly taster or codes 
referred to O’CALLAGHAN 
v. ODoLLyin: (1926) rT r R. 90.—IF, 


PART XI. SECT. 4, SUB-SECT. 2. 


6890 xv. —— ine poner 
foreign law is presumed , to be 
same as our own; & 


26 





pus ot 


PART XI. SECT. 5, SUB-SEOT. 2. 

s i. -}~—The opinion of a 
lawyer alone does not prove the law— 
he must be in a position to testify that 
such is in fact the law.—WESTGATE PU. 
HARRIS, eee) t D. L. R. 643; 

8.—CAN. 


Oo.L. R. 3 
Py hanna —.}—The Crown in 
Roman 











rte ing for bigamy called a 
riest, & native of Yugoalavie, 
who who pro uced what purported to ba a 
extract a ne 


the ceremony. He stated that he was 
well acquainted with the priest who 
had issued the certificate, & that he 
could identify the 


on being recalled, 


6916. Add. Annotations :—Consd. Buerger v. New 

York Life Assce. (1927), 96 L. J. K. B. 930. 

_Refd. Lazard Bros. & Co. v. Midland Bank, 
Ltd. (1932), 148 L. T. 242. 


6917. Add. Annotation :—Apld. Perry v. Equitable 
' Life Assce. Society of U.S.A. (1929), 45 
T. L. R. 468. ‘ 


6917a. ——- —-—- As to law of Russia.]—PeErry 
v. EQUITABLE Life ASSCE. Society OF UNITED 
STATES OF AMERICA (1929), 45 T. L. R. 468. 


6918. Add. Annotations :—Ae to (1) Refd. R. v. 
Moscovitch (1927), 188 L. T.188. As to (2) 
Consd. Buerger v. New York Life Assce. 
(1927), 96 L. J.-K. B. 930. Refd. Lazard 
Bros. & Co. v. Midland Bank, Ltd. (1932), 
49 T. L. R. 94. 


6923. Add. Annotation :—-Refd. Buerger v. New 
York Life Assce. (1927), 06 I. J. K. B. 930. 


6928. Add. Annotation :—Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 980. 


6937a. »~]}—Resps. were jointly bound to fulfil 





the obligations cuntained in leases of pre-. 


mises in Santiago de Chile granted by the 
predecessors in tit!e of applts. The leases 
provided the following way in which the 
rents should be payable: ‘‘ Payment shall 
be effected monthly in advance in Santiago 
de Chile on the first: day of each month by 
first-class billson London.’’ In 1931, Chilean 
legislation supervened which resps. main- 
tained prevented them from acquiring foreign 
exchange in Chile or from paying the rents 
in Chile by drafts on London without the 
authorisation of the committee estabished 
by the legislation to control exchanges, 
that requests by them for such authorisation 
from time to time had been refused by the 
committee. The Chilean legislation estab- 
lished a control of international operations 
of exchange & the transfer of funds abroad, 
entrusting such control to a committee or 
commission. The legislation defined inter- 
national exchange transactions as ‘‘ the pur- 
chase & sale of all kinds of currency & gold 
in any form & the bills of exchange, cheques, 
drafts, letters of credit, telegraphic orders, & 
document of any other nature requiring the 
transfer of funds from Chile or vice versa.”’ 
Conflicting evidence by Chilean experts was 
given as to the meaning in Chile of first-class 
bills on London. The evidence accepted was 
that ‘‘ payable in Chile in first-class bills on 
London ” had a special mercantile meaning 
in Chile, namely, ‘‘ bills drawn in Chile by 
one or other of a select list of bankers & 
mercantile houses in Chile upon one or other 
of a select list of bankers & mercantile houses 
in London ”’ & these were known technically 
as F.C. L. bills. An advocate in Chile who 
had been Minister of Justice gave evidence 
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that the F. C, L. bills came within the mis- 
chief of the Chilean legislation :—Held: 
(1) the conditions precedent to the admis- 
sibility of evidence as to the meaning in Chile 
of first-class bills on London had eon ful- 
filled, namely, the evidence did not oonflict 
with a statutory definition, was of a usage 
common to the place in question & expoindéed 
without contradicting the terms of the con- 
tract; (2) though witnesses could be called 
to prove foreign law, the ct. was at liberty. 
to look at a translation of the passages in 
question & to consider what was their proper 
meaning, but the ct. would have regard not 
only to its own view of the foreign luw but 
to the interpretation put upon it by a com- 
petent foreign authority.—Dp BEACHE v. 
SOUTH AMERICAN Srorgs (GaTu & CAVES), 
LrTp., & CHILIAN STORES (GATH & CHAVES), 
Lirp., [1935] A. C. 148; 104 L. J. K. B. 101: 
162 L. T. 309; 651 T. L. R. 189; 40 Com. 
Jas. 157, H. L. 


6957a. Document under seal of U.S.A.-—-Photo- 
static copy—cCertificate of naturalisation. j— 
At the trial of applt., who was a British sub- 
ject by birth, for an offence against art. 6, 
para. 1 (a) of Aliens Order, 1920, & for 
making an untrue statement for the purpose 
of procuring a passport, the prosecution en- 
deavoured to prove by means of a photo- 
static copy of a certificate of naturalisation 
authenticated by the seal of the United 
. States of America that applt. nad lost his 
British nationality. Appit. waa convicted 
on both charges, & on appeal it was conceded 
by the Crown that the document ought not 
to have been admitted in evidence, inusmuch 
as the mode of authenticating the document 
did not fulfil the requirements of Evidence 
Act, 1851 (c. 99), 8. 7:—-Held: though the 
prosecution might have proceeded at the tr ial 
on the basis that under Aliens Restriction 
Act, 1914 (c. 12), 5s. 1 (4}, the burden of 
proving that he was not an alien lay on 
applt., they had not taken this course, but 
had themselves accepted the burden of proof 
& endeavoured to discharge it by putting in 
evidence an inadmissible document, & accord- 
ingly the conviction must be quashed.—h. 
v. KEADON (19383), 24 Cr. App. Rep. 59, 
C. O. A. 
6957b. Secondary evidence-—-When admissible. |. -- 
In 1916 & 1917 a number of ships were owned 
by pltf. cos., who were @® group of Tinnish 
shipowners. ‘These ships were requisitioned 
by the Russian Govt. & placed at the disposal 
of the British Govt., & were used by the latter 
during the War. A certain number of the 
ships were sunk, & the British Govt. appeared 
to have paid the Russian Govt. for the use of 
the ships & compensation for those which 
were sunk. Pltf. cos., having received no 
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ness, any person whase occupation 
makes it neces for him to have 
knowledge of the law of such forel 

country may be a competent & qualt- 
fied witness, the competency & quallfi- 
cation of such witness Leing a matter 
for the appreciation of the ct.-—-GOLv 
REINBLATT, [1929] 1 D. L. R. 959; 
C. R. 74; affg., 45 Que. K. B. 136; 
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reveg., Que. §. 
PART XI. SECT. 8, SUB-SECT. 1. 


a 
Cts. of Yugoslavia in proof of the OLLETTE (1931), 6 M. P. R. 363.— 
marriage, was an expert qualified to | CAN. 
testify as to the marriage law of b ii. Holder of position requiring 
Yugoslavia. R. v. InicH, [1935] N. Z. | knowledge of law.}—In order to prove | ¥ 
L. R. 90.—N.Z. the law of a foreign country it | 
b i. ——,}—Foreign law, being fece ery that the witness should be a 
& question of fact, must be proved as awyer ac y prac pro- 
any other fact by a competent & feadlon in that country ; but, inasmuch |! 
qualified witness. Any person whose | as foreign law is a question of fact 
Oceupation makes it necessary for him {| which must be proved as any other 
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cat lamar from the Russian Govt., brought 
this action against deft. bank to recover 
' various sums of money held by deft. bank. 
The bank admitted that they held funds 
placed with them as bankers for the Russian 
Govt.. under the Tsarist régime. Pltfs. 
claimed to be legal assignees of specific parts 
of these funds. The assignments on which 
pltfs. based their claim were various orders & 
directions issued by Russian Govt. Depart- 
ments during the Tsarist régime. Pltfs. 
could not produce the originals of these 
documents, nor obtain duly authenticated 
copies, as the Soviet Govt., who had the 
originals, if they still existed, refused to 
assist. Pltfs. did produce copies of these 


PART XI. SECT. 10. 


that a remit in terms of British Law 
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documents, which they had found on their 
own files. Defts. objected to the admis- 
sibility of such copies on the ground that 
documents constitu ne ae of a foreign State 
can only be proved either by examined copies 
or by copies authenticated in the manner 
provid d sect. 7, of Evidence Act, 1851 
(c. 99) :—Held: the provisions of Evidence 
Act, 1851 (c. 99), are not exhaustive, & in 
any case where it is impossible to obtain 
from the proper source examined copies or 
the form of proof required by the Act, the 
best secondary evidence of the original 
orders can be given.—FINSKA ANGFARTYGS 
A/B v. BARING Bros. & Co., LTD. (1937), 157 
L. T. 585; 64 T. L. R. 147; 81 Sol. Jo. 1022. 


rey tently be pronounced by a Lord 


nary without the intervention of 
the Inner House.— MACOMISH’S E:XORS. 
Uv. JONES, (1932) 8. Cc. 108.—SCOT. 


Ascertainment Act, 1859, s. 1, fell to be 
made, nevertheless the interlocutor 
ma the remit, in view of the 
expression ‘‘ any ct.’ in sect. 1, might 


av. Who may refer—Lord Ordinary. 
-——Held; while it was to a ‘‘ superior ’ 
ct. of another part of the Dominions 
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